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EXPLANATION 


T HK object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported cases; 
Second, to present each title of the law in form and content most suitable as a 
means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefor a complete restatement of the' entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. "When the search¬ 
er may wish to consult earlier authorities, a specific reference to Corpus Juris 
makes available all cases back to 1658. 

Bach title is preceded by a complete section analysis, greatly^ simpli¬ 
fied to facilitate research. Where the scope of any section is such as to require 
it, a more minute analysis is found thereunder in its appropriate place within 
the title (see Abatement and Revival, Section 112). The convenience of 
this method—^an innovation in encyclopedic writing—^must immediately 
commend itself. ' 


A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research. 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 


Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume: This feature of supplementation which has 
proved so successful in modern digests and statutes conveniently, and with 
certainty, keeps each title constantly to date through current cases and new 
. precedents. 


Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing skill. Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, tsrpography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 

The Publishers 
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duct of elections; ascertaining results and making returns thereof; proceedings to contest result; and 
violations of election laws. 
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§ 1. Definitions and Distinctions 

a. Election 

b. General election 

c. Special election 

d. Primary election 

e. Ref ular election 

f. Registration 

g. Elector 

h. Voter 

i. Vote 

j. Other terms 
a. Election 

An election Is an expression of the popular will and 
Is to be distinguished from other proceedings, such as 
an appointment. 

An election is the embodiment of the popular 
will, the expression of the sovereign power of the 
people.1 In ordinary usage, an election means the 
act of casting and receiving the ballots, counting 
them, and making the return.2 The term is not 


necessarily confined to the process by which the 
people indicate their choice for public officers,^ 
but may be applied to the power by which legisla¬ 
tive bodies choose or elect their officers.^ How¬ 
ever, as used in constitutional and statutory provi¬ 
sions the word “elections” does not include all acts 
of voting, choice, or selection.® In a narrower 
sense the term is limited to the choice of persons 
for political offices by a vote of the people-or of 
a somewhat numerous body of electors and to the 
determination of questions submitted by law to 
popular vote;® and it is in this sense that the term 
"" used in this Title. '■ 

The word “election” as used in some constitution¬ 
al and statutory provisions, includes the determina¬ 
tion of submitted questions as well as the election 
of officers,*^ but, as used in others, it applies to the 
choice of officers only.® ‘ 

Distinctions. An election is to be distinguished 
from other proceedings,® such.as a proceeding to 


1. Pa.—Commonwealth v. Likeley, 
110 A. 167, 267 Pa. 310. 

20 C.J. p 55 note 2. 

Free and equal election see infzA S 
190. 

Other deflaitloiui 

(1) The final choice of an officer 
by the duly qualified electors.—^New¬ 
berry V. U. S.. Mich., 41 S.Ct. 469, 
472, 256 U.S. 232, 65 L..£d. 913. 

(2) The expression of choice by 
voters of a body politic. 

Ky.—Ginsburg V. Giles, 72 S.W.2d 
438, 254 Ky. 720. 

S.C.—State V. Canvassers, 59 S.E'. 
145, 78 S.C. 461, 14 Ii.RJL,N.S., 
850, 13 Ann.Cas. 1133. 

(3) Elections are a contrivance 
of the government, which prescribes 
who are electors, how they may exer? 
else their will, and a description of 

' the ballot which shall be used.— 
Territory v. Canvassing Board, 6 
Alaska 602, 632. . ' 

(4) Further' definitions.—^Board O]^ 
Education of Boyle County v. Mc<^ 
Chesney, 32 S.W.2d 26, 27, 235 Kyv 
692. 

20 C.J. p 55 note 2 [a]—19 C.J. p 
1258 notes 86, 87, p 1259 notes 91^ 
92. 

Purpose of dlectloiu* is to obtain 
fair expression of the preferences of 
the qualified voters in accordance 
with established law. 

Mass.—^Hall v. Barton, 195 N.£l. 753, 
290 Mass. 476. 

Wis.—State V. Anderson, 211 N.W. 
938, 191 WlA 538. 


2. Tex.—Kennedy v. Broughton, Civ. 
App.. 70 S.W.2d 500. 501. 

20 C.J. p 55 note 3. 

Inoludes reglstratioii, uomination, 
etc. 

**Election** includes registration, 
nomination, voting, and manner in 
which votes are to be counted and 
' result made known; election is not 
complete until each of steps re¬ 
quired by constitution have been 
taken.—Gragg v. Dudley, 289 P. 264, 
257, 143 Okl. 281. 

3. Ky.—Commonwealth v. Hoot, 29 
S.W. 351, 96 Ky. 633, 16 Ky.L. 
491. 

Mich.—Kopezynski v. Schriver, 161 
N.W. 238, 194 Mich. 553. 

Word as generic 

The word “election" is generic, 
and includes special and general elec¬ 
tions, elections by the general as¬ 
sembly, city council, or other such 
body, votes on propositions, and any 
choice between alternatives.—^In re 
Di Torio. D.C.I11., 8 P.2d 279. 

4. Ky.—Commonwealth v. Root, 29 

S.W. 351, 96 Ky. 533, 16 Ky.L. 
491. 

5. Or.—Oregon-Wisconsin Timber 
Holding Co. v. Coos County, 142 P. 
675, 71 Or. 462. 

e. S.C.—state V. State Canvassers, 
59 S.E. 145, 78 S.C. 461, 14 L.R.A., 
N.S.. 850, 13 Ann.Cas. 1133. ' 

7.' Ky.—^Norton v. Letton, 111 S.W. 
2d 1053, 1055, 271 Ky. 353—Gins- 
burg V. Giles, 72 S.W.2d 438, 254 
Ky. 720. 


Wis.—^Vulcan Last Co. v. State, 217 
N.W. 4^2, 414. 194 Wis. 636-. * 

20 C.J. p, 55 note 10—19 C.J. p 1258 
notes 88, 89. 

8. Okl.—Pitcher v. Dervage, 156 P. 
218, 56 Okl. 383. 

20 C.j. p 55 note 11. . 

9. Ark.—McClure v. Topf, 166 S.W. 
174, 112 Ark. 342. 

“Approval and adoption” as equiva¬ 
lent to “election” 

Ark.—^Matheny v. Independence Coun¬ 
ty, 277 S.W. 22, 24, 169 Ark. 926. 
“Final canvass” and “election” not 
synonymous 

Minn.—State v. Nelson, 169 N.W. 

788, 789, 141 Minn. 499. 
'^Nomination” and “election” synony¬ 
mous 

S.C.—Toung V. Sapp, 166 S.E. 354, 
357, 167 S.C. 364. 

“Nomination” and “election” not 
synonymous 

' Ind.—Martin v. Schulte, 182 N.E. 703, 
704, 204 Ind. 431. 

Petition to exclude area from cor¬ 
porate limits 

Provision in act requiring petition 
to be signed by majority of qualified 
voters residing in area sought to be 
excluded from corpo'rate limits of 
town before court may proceed with 
hearing was not a provision for an 
“election" within constitution, so as 
to C 0 |ntr 6 (,vene prescribed, ip^'^ods of 
holding elections by people!—Town 
of Falls Church v. Arlington County 
Board, 184 S.E. 469, 461, 166 Ya. 
192. 
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obtain a license,or the holding of a party caucus 
to choose a candidate.!^ 

Election and appointment distinguished. The 
words “appointment” and “election” ordinarily are 
not synonymous.^^ An election implies the choice 
of an electoral body,^^ and carries with it the idea 
of a selection by the people,while an appoint¬ 
ment is a choice by a single person or by a limited 
number of persons acting with delegated powers.^s 

In its broadest sense, however, the word “elected” 
means merely “selected” and when used in that 
sense is synonymous with the word “appointed.”^® 
The word which is used in a particular instance 
must be construed to signify the act which it is in¬ 
tended to represent, rather than in accordance with 
its’ strict etymological meaning.^^ Accordingly, the 
word “election,” as used in statutes and city char¬ 
ters, will be construed to mean “appointment” when 
the “election” provided for is not by all the legal 
electors of the state or of a locality but by a leg¬ 
islative body or a limited number of persons.^^ 


Election by haUot. The expression has been 
construed to mean a secret ballot, and that the es¬ 
sential principle of this manner of voting is that 
the elector may conceal from every person the 
name of the candidate for whom he voted.!® 

Election by the people. An election by the peo¬ 
ple is an election which is participated in by the 
people at large.^® 

Election laws. Election laws are laws which 
regulate matters pertaining to, or incidental to, the 
conduct of elections.®! 

b. General Election 

The term “general election*' has been variously de¬ 
fined, but ordinarily it refers to the election of officers 
throughout the state or a certain subdivision thereof. 

The term, “general election,” in constitutions and 
statutes has been defined in various ways by the 
courts.®® Ordinarily, a general election is one pro¬ 
vided for by law for the election of oflEcers 
throughout the state,®® or certain subdivisions 


10. Ark.—^McClure v. Topf, 166 S.W. 
174, 112 Ark. 342. 

20 C.J. p 56 note 13 Ca]. 

I'l. R.I.—^In re Jamestown Caucus 
Law, 112 A. 900, 901, 43 R.L 421. 

12. Ariz.—^Heisler v. Robbins, 153 
P. 771, 772, 17 Ariz. 429. 

Cal.—Odell v. Rihn, 127 P. 802, 19 
CaLApp. 713. 

Ill.—^People V. Davis, 120 N.B. 326, 
329, 284 Ill. 439, 2 A.L.R. 1650. 

Ky.—Town of Nortonville v. Wood¬ 
ward, 231 S.W. 224, 191 Ky. 730. 

4 C.J. P 1404 note 67. 

13. Pa.—Commonwealth v. Likeiey, 
110 A. 167, 267 Pa, 310. 

20 C.J. p 56 note 15. 

14. Cal.—^Mono County v. Indus¬ 
trial Acc. Commission, 167 P. 377, 
378, 175 Cal. 752. 

20 C.J. p 56 note 16. 

15. Cal.—^Mono County v. Industrial 
Acc. Commission, supra. 

Ky,—^Board of Education of Boyle 
County V, McChesney, 32 S.W.2d 
26, 27, 236 Ky. 692. 

20 C.J. p 56 note 17. 

1 & Cal.—Odell v. Rihn, 127 P. 802, 
19 Cal.App. 713. 

17. Cal.—Wickersham v. Brittan, 28 
P. 792, 29 P. 51, 93 Cal. 34, 15 L.R. 
A. 106. 

18. W.Va.—State v. Doss, 134 S.E. 
749, 751, 102 W.Va. 162. 

20 C.J. p 56 note 20—4 C.J. p 1405 
note 68. 

18. Mo.—State ex rel. Hollman v. 
McElhinney, 266 S.W. 951, 953, 315 


Mo. 731—^Ex parte Oppenstein, 233 
S.W. 440, 442, 289 Mo. 421. 

19 C.J, p 1259 note 93—6 C.J. p 1174 
note 49 [f]. 

“Ballot** defined see infra § 149. 

2a N.J.—^Reid v. Gorsuch, 51 A. 

457, 459. 67 N.J.Law 396. 

Nev.—State v. Irwin, 5 Nev. Ill, 121. 

21, Pa.—^In re Investigation by 
Dauphin County Grand Jury, June, 
1938, 2 A.2d 783, 791, 332 Pa. 289, 
120 A.L.R. 414. 

22. Idaho.—^Kessler v. Fritchman, 
119 P. 692, 694, 21 Idaho 30. 

23;. Idaho.—^Kessler v. Fritchman, 
119 P. 692, 695, 21 Idaho 30. 

Md.—Mackin v. State, 62 Md. 244, 
247. 

Mo.—State ex rel. Million v. Graham, 
151 S.W. 729, 731, 246 Mo. 259— 
State ex rel. McGee v. King, 17 Mo. 
511, 514. 

20 C.J. p 56 note 21. 

ITecesslty for state-wide election 

(1) Election for state purposes to 
be "general** within constitution, 
must be state-wide, must recur at 
fixed intervals, and must be so desig¬ 
nated directly or impliedly by law 
which provides for it.—Hudson v. 
Cummard, 33 P.2d 591, 44 Ariz. 7. 

(2) An election not held through¬ 
out the whole state is not a general 
state election within Acts 1904 No. 3 
p 6, providing that all general elec¬ 
tion days shall be legal holidays, and 
the same is true of parochial elec¬ 
tions held in parishes and munici¬ 
palities.—State V. Duncan, 43 So. 283, 
284, 118 La. 702, 10 L.R.A.,N.S., Wl, 
11 Ann.Cas. 557. 

Congressional Section. 

(1) As used in particular statutes,' 
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the term **general election** may not 
refer to congressional elections alone. 
—Davis V. Henderson, 104 S.W. 1009, 
1011, 127 Ky. 13, 31 Ky.L. 1252. 

(2) As used in particular statutes, 
the term ‘‘general election** may re¬ 
fer to a general election for repre¬ 
sentatives of the state in the con¬ 
gress of the United States and for 
president and vice president of the 
United States, although it was not an 
election for merirbers of the general 
assembly and state officers generally. 
—^Downs V. State, 26 A. 1005, 78 Md. 
128. 

UTavember Section 

Kanw—McIntyre v. Ililf, 68 P. 633, 
634, 64 Kan. 747—Wilson v. Clark. 
65 P. 705, 706, 63 Kan. 505—Bond 
V. White, 8 Kan. 333, 341—State 

V. Cobb, 2 Kan. 32, 54. 

Mich.—Groesbeck v. Bolton, 173 N. 

W. 542, 206 Mich. 403—Carton v. 
Secretary of State, 115 N.W. 429, 
438, 151 Mich. 337—^Edgar v. Board 
of Election Com'rs of Livingston 
County. 76 N.W. 972, 118 Mich. 418. 

N.D.—^Fitzmaurice v. Willis, 127 N. 

W. 95, 96. 20 N.D. 372. 

20 C.J. p 56 note 23 [a3. 

Expression of public will 
Any election at which there is a 
general and popular expression of 
the public will, whether that elec¬ 
tion be a state, county, or city elec¬ 
tion, is a "general election.** 

N.Y.—Wing v. Ryan, 6 N.Y.S.2d 826, 
255 App.Div. 163, affirmed 17 N. 
B.2d 133, 278 N.Y. 710. 

Wash.—State v. Lewis County Super. 
Ct., 127 P. 313, 70 Wash. 670, 673— 
State ex rel. Griffin v. Superior 
Court for Chehalis County, 127 P. 
120, 121, 70 Wash. 545. 
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thereof,24 after the expiration of the full terms of 
the former officers.25 An election to fill a vacancy 
is not a general election.26 

However, a general election within the meaning 
of constitutions and statutes is not necessarily an 
election for state and local officers.27 A general 
election may mean a popular election or an election 
by the people, one that should be open to all of 
the electors as distinguished from any special 
class.28 Contrary to the general rule, stated in 
subdivision c of this section, that an election for 
the determination of a particular question is a spe¬ 
cial election, in some jurisdictions such an election 
may be a general election,29 as where it is held at 
the same time and places, and is conducted by the 
same election officers, as a general election of offi- 
cers.20 In such jurisdictions, an election is a gen¬ 
eral one where, by operation of law, it invariably 
occurs at stated intervals without any superinduc¬ 
ing cause except the efflux of time;2i and a “gen¬ 
eral election” is defined as one that regularly re¬ 


curs in each election precinct of the state on a day 
designated by law for the selection of officers, or 
is held in such entire territory pursuant to an en¬ 
actment specifying a single.day for the ratification 
or rejection of one or more measures submitted to 
the people by the legislative assembly, and not for 
election of any officer.22 

Where the constitution or statute defines the 
term, such definition controls.23 In some states 
the statutes define the term “general election” as 
any election of state and county officers, repre¬ 
sentatives to congress. United States senators, or 
electors, and employ the term to designate what 
before had commonly been known as “freemen’s 

meeting.”24 

Distinctions. A general election has been distin¬ 
guished from other proceedings,35 such as a spe¬ 
cial election .36 

A general election has been distinguished from 
a regular election,®? but the terms have also been 
used interchangeably and synonymously.® 3 


24. Colo.—^Vickery v. Wilson, 90 P. 
1034, 1036, 40 Colo. 490—Mannix v. 
Selbach, 74 P. 460, 461, 31 Colo. 
502. 

Ill.—People V. Pressler, 168 Ill.App, 
291. 292. 

Okl.—State ex rel. Kline v. Bridges, 
94 P. 1065, 1069, 20 Okl. 533. 

19 C.J. p 56 note 22. 

ItEnniclpal eleotions 

(1) Municipal elections, heM 
throughout the state at stated pe¬ 
riods. come within the term “general 
election’* as used in a state constitu¬ 
tion.—Commonwealth v. South Beth¬ 
lehem, 94 A. 244, 248 Pa. 581. 

(2) The municipal election under 
the constitution, to be held in the 
odd numbered years, is a general 
•election.—Cavalcanto v. O’Hara, 36 
Pa.Dist. & Co. 139, 47 Dauph.Co. 
348. 

(3) The words “general election,” 
when used with reference to city 
elections, without any qualifying 
words, must mean the election for 
municipal officers in general.—State 
ex rel. Castle v. Schroeder, 113 N.W. 
192. 194. 79 Neb. 759. 

School election 

Ky.—Ford v. Moss. 98 S.W. 1015, 124 
Ky. 288, 30 Ky.L. 428. 

25. Ky.—Norton v. Letton, 111 S.W. 
2d 1053, 1055, 271 Ky. 353. 

Nev.—Grant and McNamee v. Payne, 
107 P.2d 307, 309, citing Corpus 
Juris. 

Wash.—State v. Superior Court of 
King County, 295 P. 730, 731, 160 
Wash. 520. 

W.Va.—Eakle v. Board of Education 
of Independent School Dist. of 


Henry, 125 S.E. 165, 168, 97 W.Ta. 
434. 

20 C.J. p 56 note 23. 

20 . Ky.—Hutchinson v. Miller, 164 
S.W. 961, 158 Ky. 363. 

27. Idaho.—^Kessler v. Pritchman, 
119 P. 692, 695, 21 Idaho 30. 

28 . Idaho.—Kessler v. Pritchman, 
supra. 

29. Or.—State v. Reed, 97 P. 627, 
629, 52 Or. 377. 

30. Or.—State v. Reed, supra. 

31. Or.—Marsden v. Haslocker, 85 P. 
328, 48 Or.' 90, 94, 120 Am.S.R. 
786. 

32. Or.—^Bethune v. Punk, 166 P. 
931, 85 Or. 246, 250. 

33. Ill.—^Village of Ridgway v. Gal¬ 
latin County, 55 N.E. 146, 181 Ill. 
521, 526. 

S.D.—Treat v, Morris, 127 N.W. 554, 
556, 25 S.D. 615. 

34. Vt.—^Martin v. Pullam, 97 A. 442, 
90 Vt. 163, 169. 

35. Kan.—McIntyre v. Iliff, 68 P. 
633, 64 Kan. 747. 

36. Mont.—State v. Kehoe, 144 P. 
162, 165, 49 Mont. 582. 

Distinctions 

(1) A general election is one held 
for the purpose of selecting an officer 
after the expiration of the full term 
of his predecessor, while a special 
election may be one to fill a vacancy 
on a day other than the prescribed 
regular election, or to vote on a 
measure submitted. 

Ky.—Norton v. L»etton, 111 S.W.2d 
1053, 1055, 271 Ky. 353. ■ 

Nev.—Grant and McNamee v. Payne, 
107 P.2d 307. 


(2) A “general election’* is one held 
for the election of officers throughout 
the state, while a '’special election’* 
is one held to supply a vacancy in 
a public office, or one in which is 
submitted to the electors a proposi¬ 
tion to raise money for any public 
improvement.—State v. Kehoe, 144 P. 
162, 165, 49 Mont. 582. 

(3) In determining whether an 
election is special or general, re¬ 
gard must be had to subject matter 
as well as date of election, and, if an 
election occurs throughout state uni¬ 
formly by direct operation of law, it 
is a “general election,’* but, if it de¬ 
pends on employment of special pre¬ 
liminary proceeding peculiar to 
process which may or may not occur, 
and the election is applicable only to 
a restricted area less than whole 
state, it is a “special election.”— 
Norton v. Coos County, 233 P. 864, 
866 , 113 Or. 618. 

(4) “General election” applies to 
the choice of officers of the nation, 
state, judicial, district, county, oi 
township, and “city election” by 
analogy applies only to election of 
officers, “special election” including 
all elec,tions at which officers are not 
chosen.—Hutchins v. City of Des 
Moines, 157 N.W. 881, 883, 176 Iowa 
189. 

(5) Other distinctions.—Hudson v. 
Cummard, 33 P.2d 591, 594, 44 Ariz. 
7. 

37. Kan.—Wendorll v. Dill, 112 P. 

588, 83 Kan. 782, 50 L.R.A.,N.S., 

359—McIntyre v. Iliff, 68 P. 633, 64 

Kan. 747. 

3& Cal.—^People v. Babcock, 55 P. 

1017, 1019, 123 Cal. 307. 

53 C.J. p 1169 note 79. 
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c. Special Election 

A special election is an election held under special 
circumstances, an election to flil a vacancy In office or 
to vote on some question or proposition. 

A special election is one provided for by law un¬ 
der special circumstances,or for a special pur- 
pose.40 It is an election held to supply a vacancy 
in office before the expiration of the full term for 
which the incumbent was elected,or an election 
at which some question or proposition is submitted 
to the vote of the qualified electors,^^ or an elec¬ 
tion for some particular emergency.'^s 

It is not necessarily the time or manner of hold¬ 
ing an election to fill a vacancy that makes it a 
special election, but the fact that it is held at a 
time other than the time fixed by law to elect an 
officer for the regular or defined term;an elec¬ 
tion to fill a vacancy is a special election, although 
held on the same day as a general election.^5 

Where a proposition may be submitted at a gen¬ 
eral or special election, the fact that it is submitted 
at the former does not change the election on the 
proposition from a special to a general one;^® an 
election to vote on some question or proposition is 
a special election, notwithstanding the fact that 
it is held on the same day as a general election.'*^ 


The fact that an election on a proposition is set for 
the day of the holding of a state primary does not 
alter its status as a special election held at a time 
selected by certain public officials as distinguished 
from a general election held at a time designated 
by statute.^® 

Distinctions. A special election is to be distin¬ 
guished from other proceedings.^® As is shown 
in subdivision e of this section, a regular election is 
an election recurring at stated times, fixed by lavr, 
while a special election is one arising from some 
exigency outside of the usual routine.®® 

In subdivision b of this section general and spe¬ 
cial elections are distinguished. 

d. Primary Election 

A primary election is a method of selecting candi¬ 
dates for office by members of a political party. 

A primary election is a means or method pro¬ 
vided by law or created by political parties, as the 
case may be, whereby the members of a -political 
party select by ballot candidates for office to be 
voted for at an ensuing election.®^ Where the 
term is defined by statute, such definition con¬ 
trols.®® 

A primary election is merely a substitute for a 


39. Ill.—People V. Pressler, 168 Ill. 
App. 291, 293. 

40. Mo.—Dysart v. City of St. Louis, 
11 S.W.2d 1046, 321 Mo. 614, 62 
A.L.R. 762. 

41. Ill.—People ex rel. Anderson v. 
Czarnecki, 143 N.E. 840, 841, 312 
Ill. 271. 

Ky.—^Norton v. Letton, 111 S.W.2d 
1053, 1056, 271 Ky. 353. citing Cor- 
pns Jnxis. 

Nev.—Grant and McNamee v. Payne, 
107 P.2d 307. 

Wash.—State v. Superior Court of 
King County. 295 P. 730, 731, 160 
Wash. 520—^Brooke v. Ham, 197 
P. 917, 918, 115 Wash. 561. 

20 C.J. p 57 note 33. 

42. Ga.—Houston v. Thomas, 146 S. 
E. 908, 168 Ga. 67. 

Ky.—^Norton v. Letton, 111 S.W.2d 
1053, 1055, 271 Ky. 353. 

S.D.—Gooder v. Rudd, 160 N.W. 808, 
809, 38 S.0. 197—Whorton v. Bager, 
153 N.W. 961, 962, 36 S.D. 167. 

Tex.—^Hewitt v. Mays, Civ.App., 253 
S.W. 610. 614, error dismissed. 

20 C.J. p 57 note 34. 

43. Mich.—Scovill v. Tpsilanti, 174 
N.W. 139, 207 Mich. 288. 

Other deOnitioiLS 

(1) A “special election" is one aris¬ 
ing from some exigency outside the 
usual routine. 

Or.—State v. Andresen, 222 P. 585, 
587, 110 Or. 1. 


Wash.—^Robb v. City of Tacoma, 28 
P.2d 327, 332, 176 Wash. 580, 91 
A.L.R, 1010. 

(2) Further definitions.—State ex 
rel. Hunt v. Tausick, 116 P. 651, 656, 
64 Wash, 69, 35 L.R.A.,N.S., 802. 

44. Wash.—State ex rel. Pish v. 
Howell, 110 P. 386, 388, 59 Wash. 
492, 50 L.R.A.,N.S., 336. 

45. Ill.—People ex rel. Anderson v. 
Czarnecki, 143 N.E. 840, 841, 312 
Ill. 271. 

Mont.—State v. Kehoe, 144 P. 162, 
165, 49 Mont. 582. 

20 C.J. p 57 note 37. 

46. Ill.—George G. Renneker Co. v. 
South Park Com'rs, 163 N.E. 786, 
332 Ill. 393. 

20 C.J. P 57 note 38. 

47. Ill.—People ex rel. Travis v. 
Rogier, 157 N.E. 177, 180, 326 Ill. 
310—People ex rel. Bulpitt v. 
Buesinger, 155 N.E. 473, 474, 324 
Ill. 579. 

Ky.—Houston v. Boltz, 185 S.W. 76, 
77, 169 Ky. 640. 

Or.—Hill V. Hartzell, 262 P. 552, 555, 
121 Or. 4—^Norton v. Coos County, 
233 P. 864, 866, 113 Or. 618. 

48. Kan.—^Eberhardt Constr. Co. v. 
Sedgwick County, 164 P. 281, 100 
Kan. 394. 

49. Ky.—^Norton v. Letton, 111 S.W. 
, 2d 1053, 1065, 271 Ky. 353. 
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50. Or.—State v. Andresen, 222 P. 
585, 587, 110 Or. 1. 

51. U.S.—Newberry v. U. S., Mich., 
41 S.Ct. 469, 472, 256 U.S. 232, 65 
L.Ed. 913—Chandler v. Neff, D.C. 
Tex., 298 P. 515, 518. 

Ariz.—Henderson v. Carter. 273 P. 10, 
12, 34 Ariz. 528. 

Ky.—^Norton v. Letton, 111 S.W.2d 
1053, 1055. 271 Ky. 353. 

Minn.—State v. Selvig, 212 N.W. 
604, 170 Minn. 406—State ex rel. 
Brady v. Bates, 112 N.W. 1026, 
1028, 102 Minn. 104, 12 Ann.Cas. 
105. 

N.J.—State V. Bienstock, 73 A. 630, 
537, 78 N.J.Law 256. 

Pa.—Commonwealth v. Young, 16 Pa. 
Super. 317, 322. 

S.C.—State V. Huntley, 166 S.B. 637, 
639, 167 S.C. 476. 

20 C.J. p 57 note 40. 

Collective xiatnxe 

“ ‘The primary election* is really a 
number of primary elections equal to 
the number of parties participating, 
but conducted at the same time and 
at the same polling places by one set 
of public ofiicers, acting in behalf of 
all the parties desiring to elect dele¬ 
gates to their respective conven¬ 
tions."—Schostag V. Cator, 91 P. 502, 
503, 151 Cal. 600. 

52. Ky.—^Young v. Beckham, 72 S. 
W. 1092, 115 Ky. 246, 24 Ky.L. 
2135. 
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convention.53 It is not an election to oflfice,®^ it 
being distinguishable from an election of officers 
in that it precedes such election and is merely a 
choice of candidates or nominees of political par¬ 
ties, while an election is the final choice of the 
entire electorate.^s 

A primary election is not an “election” within 
the common acceptation of that term^^ or in the 
sense of the common law, 57 and whether it is an 
“election” within various constitutional and stat¬ 
utory provisions is noticed infra § 112. 

e. Begnlar Election 

The term "regular election” has no fixed and Inflexi¬ 
ble meaning. 

The phrase “regular election” is one which has 
no fixed and inflexible meaning.®^ It may be an 
election at which a certain class of officers are 
regularly elected an election by the people at 
the time and in the mode prescribed and regulated 
by law;®® one by which offices are originally and 
continuously filled, according to stated or estab¬ 
lished rules, at periodical times ,*®i one held con¬ 
formably to established rule or law;®2 or one re¬ 
curring at stated times, fixed by law.®® 

The term may be used merely to exclude “spe¬ 
cial elections,”®^ or to designate the election pre¬ 


scribed by law for the election of the particular 
officer to be elected.®® 

f. Registration 

Registration is a method of proof prescribed for as¬ 
certaining the electors qualified to vote. 

Registration is a method of proof, prescribed for 
ascertaining the electors who are qualified to cast 
votes.®® It is a part of the machinery of elections 
and is a safeguard against frauds.®7 It is a regu¬ 
lation of the exercise of the right of suffrage and 
not a qualification for such right.®® 

The term is used in a generic and not a techni¬ 
cal sense, consequently it includes any list, reg¬ 
istry, or schedule on which the names of electors 
must appear as a prerequisite to the right to vote.®® 

Gefieral registration. A general registration is 
one made up under general rules.70 

Special registration. A special registration is 
one designed for a particular election and which 
becomes functus officio when the election under 
which it was held has been had.7i 

g. Elector 

An elector is one who possesses the necessary quali¬ 
fications for voting. 


53. N.D.—Walton v. Olson, 170 N. 
W. 107, 40 N.D. 571. 

20 C.J. p 57 note 41. 

54. U.S.—^Newberry v. XT. S., Mich., 
41 S.Ct. 469, 472, 256 U.S. 232, 65 
L.Ed. 913. 

20 C.J. P 57 note 42. 

55. U.S.—^Newberry v. U. S., supra. 
La.—Porter v. Conway, 159 So. 725, 

736, 181 La. 487, citing Corpus Jti- 
rls. 

R.I.—^In re Jamestown Caucus Law, 
112 A. 900, 901, 43 R.I. 421. 

20 C.J. p 57 note 43. 

56. ]Sr.D.— Leu v. Montgomery. 148 
N.W. 662, 31 N.D. 1. 

However, it has been stated that 
a "primary election," although not an 
election in the sense of the common 
law, has been treated as such by 
statutory law and in common par¬ 
lance.—^Heath v. Rotherham, 77 A. 
520, 521, 79 N.XLaw 22. 

Pximary is "eleotiou” only in 
qualified sense that it is moulded on 
plan of election and is conducted as 
election is conducted, but for pur¬ 
pose only of selecting candidates of 
political party.—^People ex rel. Lind- 
strand v. Emmerson, 165 N.E. 217, 

333 Ill. 606, 62 A.L.R. 912, followed in 
People ex rel. Weisbrod v. Small, 165 
N.E. 224, 334 Ill. 105, and People ex 
rel. Mugler v. Small, 166 N.E. 135, 

334 Ill. 321. 

As ‘*pub]io election” 

A primary election for nomination 


of county officers is a "public elec¬ 
tion.”—State v. Cole, 72 S.E. 221, 
223, 156 N.C. 618. 

57. Iowa.—State v. Carrington, 190 
N.W. 390, 194 Iowa 785. 

N.J,—Heath v. Rotherham, 77 A. 520, 
521, 79 N.J.Law 22—State v. Bien- 
stock, 73 A. 530, 537, 78 N.J.Law 
256—Woodruff v. State. 52 A. 294, 
296, 68 N.J.Law 89. 

53. Cal.—^People v. Babcock, 55 P. 

1017, 123 Cal. 307, 310. 

59. Cal.—People v. Babcock, supra. 
53 C.J. p 1169 note 72. 

©0. Tex.—^Banton v. Wilson, 4 Tex. 
400, 408. 

61. N.C.—People v. Wilson, 72 N.C. 
155, 163. 

53 C.J. p 1169 note 74. 

62. Kan.—State v. Cobb, 2 Kan. 32, 
54. 

53 C.J. p 1169 note 76. 

63- Or.—State v. Andresen, 222 P. 
585, 587, 110 Or. 1. 

Wash.—^Robb v. City of Tacoma, 28 
P.2d 327, 332, 176 Wash. 680, 91 
A.L.R. 1010. 

64. Cal.—People v. Babcock, 55 P. 
1017, 123 Cal. 307. 

53 C.J. p 1169 note 77. 

65. Kan.—^Matthews v. Shawnee 

County, 9 P. 765, 34 Kan. 606. 

63 C.J. p 1169 note 78. 

66. Ky.—Board of Registration 
Com’rs V. Campbell, 65 S.W.2d 713, 
718, 251 Ky. 597. 
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N.T.—O’Brien v. City of Saratoga 
Springs, 228 N.Y.S. 82, 83, 131 
Misc. 728, affirmed 229 N.Y.S. 613, 

* 224 App.Div. 124. 

Ohio.—In re Jones Petition No. 14 in 
a Residence Dist., 11 Ohio N.P.,N. 
S., 241, 243. 

20 C.J. p 57 note 49—53 C.J. p 1082 
note 13. 

Registration of voters see infra §§ 
36-52. 

67. Ky.—Board of Registration 
Com'rs V. Campbell, 65 S.W.2d 713, 
718, 251 Ky. 597. 

N.Y.—O’Brien v. City of Saratoga 
Springs, 228 N.Y.S. 82, 84, 131 
Misc. 728, affirmed 229 N.Y.S. 613, 
224 App.Div. 124. 

68. Ga.—Garrett v. Cowart, 101 S.E. 
186, 189, 149 Ga. 557. 

Iowa.—Piuser v. Sioux City, 262 N. 
W. 551, 654, 220 Iowa 308, 100 A. 
L.R. 1298, quoting Corpus Juris. 

20 C.J. p 81 note 62. 

Power to require registration see in¬ 
fra § 13 b. 

69. U.S.—In re Appointment of 
Election Suprs., C.C.Del., 1 P. 1. 

TO. Ga.—Cowart v. City of Way- 
cross, 126 S.E. 476, 479, 159 Ga 
589—Brown v. City of Atlanta, 109 
S.E. 666, 671, 152 Ga. 283. 

71. Ga.—Cowart v. City of Way- 
cross, 126 S.E. 476, 479, 159 Ga 
589—Brown v. City of Atlanta, 109 

I 6.E. 666, 671, 152 Ga 283. 
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The word *'eJector’' is a technical,^2 generic'^3 
term, descriptive of a citizen having constitutional 
and statutory qualifications that enable him to 
vote,*^^ and including not only those who vote but 
also those who are qualified yet fail to exercise 
the right of franchise.*^^ 

In a general sense, an elector is one who elects 
or has the right of choice.76 Specifically, an elec¬ 
tor is one who has a right to vote^^ for public offi- 
cers^S or the adoption of any measure a person 
possessing the qualifications fixed by the constitu¬ 
tion, and duly admitted to the privileges secured 
and in the measure prescribed by that instrument.^® 

The word “electors” is similarly defined.®^ The 
term may be used to apply to different classes or 
bodies of people.^^ It is sometimes applied to all 
persons who are qualified to vote within their re¬ 
spective political subdivisions.^^ 

Constitutional and statutory meaning. Where 


the word “elector” or “electors” is used in a stat¬ 
ute it must be given its generally accepted,^^ nat¬ 
ural and accurate^® meaning. When used without 
qualification or explanation, it must be presumed 
that the legislature meant the electors qualified hy 
law to vote;®® the persons authorized by the con¬ 
stitution to exercise the elective franchise.®^ 

However, the meaning of the word “elector” ir 
the constitution and laws of some states is not uni¬ 
form, but depends on the subject matter of the leg¬ 
islation and the particular context;®® and where 
the term is defined by the constitution, such defini¬ 
tion is controlling.®® 

Distinctions. The meaning of the term electoi 
is distinguishable from that of other terms,®® suclr 
as an inhabitant.®^ 

The words “voter” and “elector” are sometimes 
used synonymously,®^ but they are not always the 
equivalent of each other.®® They are distinguish- 


72. R.I.—Greenough v. Tiverton Po¬ 
lice Comrs., 74 A. 785, 30 R.I. 212, 
136 Am.S.R. 953. 

73. Wyo.—State v. Brooks, 99 P. 
874, 17 Wyo. 344, 22 L..R.A.,N.S., 
478.' 

74. Pa.—^In re Darby Tp., Sup'r, 9 
Pa.Dist. 678, 7 Del.Co. 597. 

R. I,—Greenough v. Tiverton Police 
Comrs., 74 A. 785, 788, 30 R.I. 
212, 136 Am.S.R. 953. 

75. Mo.—State ex rel. Chaney v. 
Grinstead, 282 S.W. 715, 719, 314 
Mo. 55. 

Pa.—Commonwealth v. Maxwell, 114 
A. 825. 829, 271 Pa. ^78, 16 A.L.R. 
1134, quoting Corpus Juris, 

S. D.—Carr v. Wakonda Independent 
Consol. School Dist. No. 1 of Clay 
County, 186 N.W. 880, 45 S.D. 261. 

Wyo.—State v. Brooks, 99 P. 874, 17 
Wyo. 344, 22 ■L.R.A.,N.S., 478. 

76. U.S.—Aczel v. U. S., Ind., 232 
F. 652, 657, 146 C.C.A. 578. 

20 C.J. p 58 note 85. 

77. Ill.—Donovan v. Comerford, 163 
N.E. 657, 658, 332 Ill. 230. 

20 C.J. p 58 note 86. 

78. Iowa.—Sears v. Maquoketa, 166 
N.W. 700. 701, 183 Iowa 1104— 
McEvoy V. Christensen, 159 N.W. 
179, 181, 178 Iowa 1180. 

Similar definitions 

Okl.—Allen v. Wildman, 134 P. 1102, 
38 Okl. 652. 

20 C.J. P 58 note 87 [a]. 

791. U.S.—Aczel v. U. S., Ind., 232 F. 
652, 657, 146 C.C.A. 578. 

80. Iowa.—Piuser v. Sioux City, 262 
N.W. 551, 554, 220 Iowa 308, 100 
A.L.R. 1298. 

Okl.—Jones v. School Dist. No. 96, 
289 P. 268, 269, 144 Okl. 10. 

Wis.—^De Bauche v. City of Green 


Bay, 277 N.W. 147, 148, 227 Wis. 
148. 

20 C.J. P 58 note 89. 

81. ^‘Electors’* defined 

Ind.—In re Denny, 59 N.E. 359, 156 
Ind. 104, 51 L.R.A. 722. 

20 C.J. p 58 note 90 [a]. 

82. N.D.—State v. Blaisdell, 119 N. 
W. 360, 18 N.D. 31. 

83. N.D.—State v. Blaisdell, supra. 

84. Miss.—Greene, v. Rienzi, 40 So. 
17, 87 Miss. 463, 469, 112 Am.S.R. 
449. 

85. N.Y.—Scott V. Twombley, 46 N. 
Y.S. 699, 20 App.Div. 535, 537. 

88. Iowa.—Piuser v. Sioux City, 262 
N.W. 551, 555, 220 Iowa 308, 100 A. 
L.R. 1298. 

Wis.—Hall V. Madison, 107 N.W. 31, 
33, 128 Wis. 132, 

87. Idaho.—Fisher v. Masters, 83 P. 
2d 212, 220, 59 Idaho 366. 

20 C.J. p 59 note 96. 

88. U.S,—U. S. V. Badinelli, C.C. 
Tenn., 37 F. 138. 

Wis.—Zweifel v. City of Milwaukee, 
206 N.W. 215, 216, 188 Wis. 358. 
Electors voting on question 

Provision that one and one-half 
per cent tax limitation may be in¬ 
creased by two-thirds vote of “elec¬ 
tors” held to mean electors voting 
on question.—Wilcox v. Board of 
Com'rs of Sinking Fund of City of 
Detroit, 247 N.W. 923, 926, 262 Mich. 
699. 

Inaccurate use of term 

“It is plain from the context that 
the word ‘electors’ is used in the 
phrase ‘electors then registered,* with 
the meaning 'freemen of the city,* or 
‘qualified voters of the city;’ and 
some confusion in construing this 
special act will be avoided by re¬ 
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membering that the act throughout 
uses the word ‘elector* inaccurately 
The Constitution has given to the 
word ‘elector’ a precise, technical 
meaning, and it is ordinarily used ir 
our legislation with that meaning 
only.** 

Conn.—O’Flaherty v. Bridgeport, 2£ 
A. 466, 64 Conn. 159, 161. 

Iowa.—Piuser v. Sioux City, 261 
N.W. 551,-555, 220 Iowa 308, 10( 
A.L.R. 1298. 

89. Cal.—Minges v. Merced, 148 P 
816, 27 Cal.App. 15. 

90. Miss.—Hester v. Board o1 
Sup’rs of Smith County, 98 So. 529 
134 Miss. 217. 

“Citizen** distinguished see Citizens 

§ 1 . 

Patron of school 

A qualified “elector** may or maj 
not be a “patron’’ of the school, anc 
a patron of the school may or maj 
not be a qualified elector. The terms 
are not synonymous.—Hester v 
Board of Sup’rs of Smith County 
supra. 

91. U.S.—Walnut v. Wade, Ill., 101 
U.S. 683, 693, 26 L.Ed. 526. 

92. Kan.—Clayton v. Hill City, 20\ 
P. 770, 111 Kan. 595. 

20 C.J. p 59 note 1. 

“Registered voters” as electors 
Pa.—Aukamp v. Diehm, 8 A.2d 400 
401, 336 Pa. 118—Poor Dist. o 
Williamsport v. Lycoming County 
164 A. 339, 340, 309 Pa. 405. 

93. Kan.—Clayton v. Hill City, 20' 
P. 770, 111 Kan. 595. 

20 C.J. p 59 note 2. 

“Registered voters” 

(1) “Electors** is a broader tern 
than “registered voters.**—City o 
Dayton, Ohio, v. City Ry. Co., C.C.A 
Ohio, 16 F.2d 401. 405. 
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able in that an elector is a person who is qualified 
to vote, while a voter is an elector who actually ex¬ 
ercises the privilege of voting.^^ 

Qualified elector. The word “qualified” neither 
adds nor detracts from the meaning of the word 
“elector” or “electors;” the latter word, standing 
alone, has precisely the same meaning as though it 
were preceded by the adjective “qualified.”^5 How¬ 
ever, within certain statutes the term is deemed 
to contemplate those persons who are duly reg¬ 
istered as electors and who possess the constitu¬ 
tional qualifications.^® 

Registered qualified elector. A registered quali¬ 
fied elector is a person who possesses the constitu¬ 
tional qualifications and is registered in accordance 
with the registration statute.®'^ 

Electors of village. The electors of a village, 
or of any political division of the state are the 
citizens of the state who, under the constitution 
and statutes, are entitled to vote at elections for 
public offices.®® 

Electors of city. The phrase “the electors of 
such cities’* is a broad one®® and is certainly com¬ 
prehensive enough to include all the persons enti¬ 


tled to vote within the municipality.^ 

Within the meaning of some constitutional pro¬ 
visions, there can be no “electors of a city.”2 

Electors of the county. The electors of the 
county have been held to be those present and vot¬ 
ing at an election within the county.® 

Electors of the state. As used in a constitution 
requiring proposed constitutional amendments to 
be submitted, the term “electors of the“ state” mere¬ 
ly designates the people to whom the proposal is 
to be referred, as contrasted to some agency, such 
as the general assembly or a constitutional conven¬ 
tion.^ 

h. Voter 

A voter is a person who performs the act of voting 
or a person who is qualified to vote. 

The term “voter” has two meanings: (1) A per¬ 
son who performs the act of voting;® one who 
votes;® one who casts a ballot at an electionan 
elector who actually votes.® (2) A person who has 
the qualifications entitling him to vote;® a qualified 
elector ;i® a qualified elector entitled to vote;ii 
one who is entitled to vote;^^ one who has the 


(2) The terms ''legal voters** and 
"qualified electors’* are not equiva¬ 
lent to "registered voters.*’—Roesch 
V. Henry, 103 P. 439. 441, 54 Or. 230. 
Qualified elector and qualified voter 
A “qualified elector” is a citizen 
of the state, male or female, twenty- 
one years of age or more, possessing 
qualifications required by constitu¬ 
tion, duly registered, and not under 
disability; while a "qualified voter” 
is a person who is not only a quali¬ 
fied registered elector, but also one 
who has met the additional require¬ 
ment, imposed by constitution and 
statute law, of payment of all taxes 
assessed against him and collectable 
during the previous year.—State v. 
Williams, 154 S.B. 164, 165, 157 S.C. 
290—^Watson v. Spartanburg County 
Board of Education, 139 S.E. 775, 776, 
141 S.C. 347. 

94. Kan.—Clayton v. Hill City, 207 
P. 770, 111 Kan. 595. 

20 C.J. p 59 note 3. 

95. Ariz.—^Ahrens v. Kerby, 37 P.2d 
375, 378, 44 Ariz. 269. 

20 C.J. p 59 note 4. 

‘^QuaJified elector” defined 

(1) "An elector who has the right 
to vote.”—Bergevin v. Curtz, 59 P. 
312, 127 Cal. 86—McMillan v. Siemon. 
98 P.2d 790, 793, 36 Cal.App.2d 721. 

(2) Other definitions.—^Minges v. 
Merced, 148 P. 816, 27 Cal.App. 15. 

20 C.J. p 59 note 4 [a] (2). 

99. Fla.—Tacker v. Board of Com’rs 

29 0. J.S.-2 


of Polk County, 170 So. 458, 126 
Pla. 15, 127 Fla. 248. 

97. Cal.—Minges v. Merced, 148 P. 
816, 27 Cal.App. 15. 

98. N.T.—Scott V. Twombley, 46 N. 
T.S. 699, 20 App.Div. 535. 

99. N.T.—People v. Dooley, 75 N.T. 
S. 350, 69 App.Div. 512, affirmed 63 
N.E. 815, 171 N.T. 74. 

“Electors of the city” 

Cal.—City of Los Angeles v. Pierce, 
93 P.2d 835, 34 Cal.App.2d 432. 

1. N.T.—People v. Dooley, 75 N.T.S. 
350, 69 App.Div. 512, affirmed 63 N. 
B. 815, 171 N.T. 74. 

2. Conn.—O’Flaherty v. Bridgeport, 
29 A. 466, 64 Conn. 159. 

3. Minn.—Taylor v. Taylor, 10 Minn. 
107. 

4. Ind.—In re Todd, 193 N.E. 865, 
875, 208 Ind. 168. 

As persons who actually vote 
Even if words "electors of the 
state,” as used in constitution re¬ 
quiring proposed constitutional 
amendment to be submitted to elec¬ 
tors of state, definitely fixes a group, 
majority of members of which must 
approve proposed amendment, phrase 
"electors of state” means all persons 
in state who vote on proposed amend¬ 
ment and not all persons in state 
who are entitled to vote on proposi¬ 
tion.—^In re Todd, supra. 

A Kan.—Clayton v. Hill City, 207 
P. 770, 111 Kan. 595. 

Okl.—Board of Education of Okla¬ 
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homa City v. Woodworth, 214 P. 
1077, 1079, 89 Okl. 192. 

20 C.J. p 59 note 11. 

6- U.S.—Carrol County v. Smith, 
Miss., 4 S.Ct. 539, 111 U.S. 656, 28 
L.Ed. 517. 

20 C.J. p 59 note 12. 

7. Iowa.—Mills v. Hallgren, 124 N. 
W. 1077, 146 Iowa 215, 220. 

8. N.D.—State V. Blaisdell, 119 N. 
W. 360, 18 N.D. 31, 36. 

In apposition to, or in contrast with, 
“elector” 

"Voter,” when used in apposition 
to, or in contrast, with the word 
"elector,” means elector exercising 
the privilege of voting.—State ex 
rel. Thomas v. Williams, 130 So. 428, 
432, 100 Fla. 996. 

9. Kan.—Clayton v. Hill City, 207 
P. 770, 111 Kan. 595. 

Mo.—State ex inf. Barrett v. Im- 
hoff, 238 S.W. 122, 124, 291 Mo. 603. 
Okl.—^Board of Education of Okla¬ 
homa City v. Woodworth, 214 P. 
1077, 1079, 89 Okl.‘l92. 

Tenn.—Trammell v. Griffin, 207 S.W. 

726, 727, 141 Tenn. 139. 

20 C.J. p 59 note 15. 

10. Iowa.—Mills V. Hallgren, 124 N. 
W. 1077, 146 Iowa 215, 220. 

11. Pla.—State ex rel. Thomas v. 
Williams, 130 So. 428, 430, 100 Fla. 
996. 

lA N.C.—^Pace v. Raleigh, 52 S.E. 
277, 140 N.C. 65, 67. 
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right of giving his voice or suffrage one who 
has a legal right to vote.^^ 

Distinctions. The term voter is to be distin¬ 
guished from other terms,such as inhabitant^® 

and taxpayer.17 

Voters. The meaning of the word “voters” de¬ 
pends on the connection in which used.i® When 
used in statutes, it does not necessarily mean reg¬ 
istered voters.19 

“Voters” and “votes,” although sometimes con¬ 
fused, are not synonymous.20 

Legal voter. A legal voter is one duly quali¬ 
fied ;2i one invested by law with the right to vote 
at an election ;22 one qualified by law to vote and 
who does vote.23 Where the term is defined by 
statute, such definition is controlling.^^ 

As used in statutes, the term “legal voter” must 
be taken in its ordinary and usual sense, in the 
absence of qualifying language.^® However, the 
meaning may depend on the subject matter of the 
legislation and the particular context.2 6 Within 
certain constitutional and statutory provisions a 


legal voter does not mean a registered voter,27 
but within other constitutional and statutory pro¬ 
visions one is not a legal voter unless he is reg¬ 
istered as a voter in accordance with the statu¬ 
tory regulations ;2 8 and in some instances the 
terms “legal voter” and “registered voter” have 
been treated as synonymous.22 

Qualified voter. A “qualified voter” is one hav¬ 
ing the constitutional qualifications for the privi¬ 
lege, who is duly registered pursuant to law, and 
has the present right to vote at the election being 

held.30 

As used in some constitutional provisions, the 
words “qualified voters” must be taken to mean not 
those qualified and entitled to vote, but those quali¬ 
fied and actually voting. 31 

Registered voter or voters. A registered voter 
is one who has been lawfully registered, and who 
has the present right to vote.22 

Registered voters are persons whose names are 
placed on the registration books provided by law 
as the sole record or memorial of the duly quali¬ 
fied voters of the state.®® 


13. Ky.—Commonwealth v. Baker, 
35 S.W.2d 548. 237 Ky. 380. 

14. U.S.—-Aczel V, U. S., Ind., 232 F. 
662, 657, 146 C.C.A. 578- 

15. N.Y.—In re Rbusos, 119, N.Y.S. 
34, 36. 

‘‘Citizen" distinguished see Citizens 
S 1. 

“Elector" distinguished see subdivi¬ 
sion g of this section. 

16. U.S.—Walnut v. Wade, Ill., 103 
^ U.S. 683, 693, 26 L.Ed. 526. 

Mo.—State v. Rinke, 121 S.W. 159, 
163, 140 Mo.App. 645. 

17. Okl.—Domler v. State ex rel. 
Prunty, 66 P.2d 1081, 1086, 179 

.Okl. 532. 

Or.—^Beirl v. Columbia County, 144 
P. 457, 460, 73 Or. 107. 

BistbLCtion. 

A "voter," within Rev.St.l919 § 
11242, providing for dissolution of 
consolidated school district on two- 
thirds vote of resident “voters and 
taxpayers’* of such districts, is a per¬ 
son who is legally qualified to vote 
for elected officer^, generally, while a 
“taxpayer*' is a person owning prop¬ 
erty in the state, subject to taxation, 
on which he regularly pays taxes.— 
State ex inf. Barrett ex rel. Newman 
V. Clements, 264 S.W. 984, 986, 305 
Mo. 297. 

18. Iowa.—Mills V. Hallgren, 124 N. 
W. 1077, 146 Iowa 215, 221. 

19. U.S.—^Aczel V. U. S., Ind., 232 
. F. 652, 146 C.C.A. 578. 

Ky—City of Covington v. Miller, 98 I 


S.W.2d 293, 294, 266 Ky. 198, quot¬ 
ing Corpus Juris. 

Tenn.—Trammell v. Griifin, 207 S. 

W. 726, 727, 141 Tenn. 139. 

90. Wis.—Gillespie v. Palmer, 20 
Wis. 544, 553. 

21. Pa.—In re White's .Contested 
Election, 4 Pa.Dlst. 363, 376. 
"£egal voters residing within such 
territory” 

Minn.—State v. Village of McKinley, 
155 N.W. 1064, 1065, 132 Minn. 48. 

28. N.J.—Wright V. Lee, 15 A.2d 
610, 611, 125 N.J.Law 256. 

23. N.D.—State v. Blaisdell, 119 N. 
W. 360, 363, 18 N.D. 31. 

Wis.—Sanford v. Prentice, 28 Wis. 
358, 362. 

Other definitions 

A legal voter, in the natural mean¬ 
ing of the word, signifies a person 
who can at any moment go to the 
place of election provided for the 
district of his residence and, as of 
right, cast his vote, or have his vote 
received under the laws as to ab¬ 
sentee voting.—^In re Opinion of the 
Jusfices, 143 N.E. 142, 144, 247 Mass. 
583. 

24. N.J.—^Nugent v. City of Newark, 
72 A. 11, 12, 77 N.J.Law 425—Mur¬ 
phy V. City of Long Branch, Sup., 
61 A 593, 594. 

25. Minn.—Oppegard v. Board of 
Com’rs of Renville County, 139 N. 
W. 949, 120 Minn. 443, 43 L.R.A., 
N.S., 936. 

23. Ill.—^Alberts v. Town of Dan- 
forth, 118 N.E. 33, 281 Ill. 521. 
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N.J.—Carpenter v. Cornish, 85 A 240, 
243, 83 N.J.Law 696. 

27. Colo.—Benson v. Gillespie, 161 
P. 295, 62 Colo. 206. 

Mo.—State ex rel. Westhues v. Sulli¬ 
van, 224 S.W. 327, 340, 283 Mo. 
546. 

N.Y.—In re Herman, 96 N.Y.S. 144, 
145, 108 App.Div. 335. 

Or.—^Woodward v. Barbur, 116 P. 101, 
104, 59 Or. 70. 

W.Va.—State v. Wayne County 
Court, 110 S.E. 482, 90 W.Va. 105. 

28. Mass.—In re Opinion of Justices. 
143 N.E. 142, 144, 247 Mass. 583. 

Mont.—State v. Stewart, 188 P. 904, 
67 Mont. 397. 

Or.—Roesch v. Henry, 103 P. 439, 441, 
54 Or. 230. 

Wash.—State v. Howell, 184 P. 333, 
108 Wash. 340. 

29. Or.—State v. Billups, 127 P. 686, 
689, 63 Or. 277, 48 L.R.A.,N.S., 308. 

53 C.J. p 1068 note 92. 

30. N.C.—^Williams v. Polk County 
Bd. of Education, 97 S.E. 478, 176 
N.C. 554, 557. 

31. Wash.—Metcalf v. City of Seat¬ 
tle. 25 P. 1010, 1 Wash. 297. 

20 C.J. p 59 note 23. 

38. Ga.—Daniel v. Claxton, 132 S,BL 
411, 35 Ga.App. 107. 

33. Va.—Chalmers v. Punk, 76 Va. 
717, 719. 

“Registered votes” as synonymous 
with “registered voters” 

Va.—Chalmers v. Funk, supra. 
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i. Vote 

As a noun, the word “vote" has various meanings. 

As a noun, the word has at least three mean¬ 
ings (1) A wish, choice, or judgment of a per¬ 
son or body of persons formally expressed the 
expression of wish, or choice, or preference, to the 
exclusion of the means by which, or method 
through which, that result was accomplished;^® 
the formal expression of a will, preference, wish, 
or choice®*^ of the voter for or against any meas¬ 
ure, any law, or the election of any person to of¬ 
fice;®® or in regard to any measure proposed, in 
which the person voting has an interest in common 
with others, either in electing a person to. fill a cer¬ 
tain situation or office; or in'passing laws, rules, 
and regulations;®® the wish of an individual in 
regard to any question, measure, or choice, ex¬ 
pressed by word of mouth, by ballot or otherwise.^® 

(2) That by means of which a wish, choice, or 
judgment is expressed, as by the voice, a ballot, or 
something else.^! (3) The expression of the wish, 
choice, or judgment of a majority by means of the 
voice, a ballot, or otherwise;^® the suffrage, voice, 
or opinion in some matter which is commonly to 
be determined by a majority of voices or opinions 
of persons who are empowered to give them;^® 
and in this third sense the term has reference to 
the votes collectively,^^ 

As a verb the word may be used in the several 
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senses in which it has been discussed as a noun.^® 

Distinctions. “Ballot” is distinguishable from 
“vote,”^® although the terms are sometimes synony¬ 
mous.^'^ 

Joint vote. Joint vote means jointly by viva 
voce vote.^® 

j. Other Terms 

(1) Candidate 

(2) Election contest 

(3) Election district 

(4) Election officer 

(5) Miscellaneous terms 

(1) Candidate 

A candidate is one who seeks an office or privilege. 

A candidate is one who seeks or aspires to some 
office or privilege,^® or who offers himself for 
the same;®® a person offering himself to the suf¬ 
frage of the electors;®! one put forward for elec¬ 
tion, whether with or against his own will;®® one 
put forward by others for an office;®® one who is 
selected by others for an office or place ;®^ a per¬ 
son considered worthy or likely to attain some dig¬ 
nity, or to come to some place or end.®® 

Independent candidate or nominee. An inde¬ 
pendent candidate is a person who is not a nominee 
of a existing political party, but who is nominated 
by a regularly constituted assembly of voters.®® 
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34. Cal.—^Bourland v. Hildreth, 26 
Cal. 161, 194. 

3Bk Webster New Int.D. 

3& Ky.—Commonwealth v. Baker, 
35 S.W.2d 548, 649, 237 Ky. 380. 

67 C.J. p 277 note 10. 

37. N.D.—State v. Blaisdell, 119 N. 
W. 360, 363, 18 N.D. 31. 

67 C.J. p 277 note 11. 

38. Minn.--Brown v. Smallwood, 153 
N.W. 953, 966, 130 Minn. 492, L..R. 
A.1916B 931, Ann.Cas.l917C 474. 

67 C.J. p 277 note 12. 

39. Mont.—Sawyer Stores v. 

Mitchell, 62 P.2d 342, 348, 103 

Mont. 148. 

N.D.—State v. State Board of Can¬ 
vassers, 172 N.W. 80, 86, 44 N.D. 
126. 

67 C.J. p 277 note 13. 

40. Ky.—Commonwealth v. Baker, 
35 S.W.2d 548, 549, 237 Ky. 380. 

67 C.J, p 277 note 14. 

41. N.D.—State v. Blaisdell, 119 N. 
W. 360, 363, 18 N.D. 31. 

67 C.J. p 277 note 16. 

48. Cal.—Bourland v. Hildreth, 26 
Cal. 161, 194. 

Ky.—Commonwealth v. Baker, 35 S. 

W.2d 648,, 649, 237 Ky, 380. 

43. Mich.—Maynard v. Board of 


District Canvassers, 47 N.W. 756, 
84 Mich. 228, 240, 11 L..R.A. 332. 

44. Webster New Int.D. 

45. N.T.—Bowe v. Cohen, 294 N.T.S. 
833, 838, 162 Misc. 913. 

67 C.J. P 278 note 60. 

46. Mass.—Cashman v. Entwistle, 
100 N.E. 58, 60, 213 Mass. 153. 

Mont,—Sawyer Stores v. Mitchell, 62 
P.2d 342, 348, 103 Mont. 148. 
N.D.—State v. Blaisdell, 119 N.W. 

360, 363, 18 N,D. 31. 

6 C.J. p 1173 note 46 [b]—67 C.J. 
p 278 note 36. 

47. Mass.—Cashman v. Entwistle,' 
100 N.E. 58, 60, 213 Mass. 153. 

6 C.J. p 1173 note 46 [b]—67 C.J. 
p 278 note 37. 

48. S.C.—State v. Shaw, 9 S.C. 94, 
144. 

49. Or.—Starkweather v. Hoss, 270 
P. 768, 770, ,126 Or. 630, Quoting: 
Corpus jmris at lengrth. 

Pa.—Leonard v. Commonwealth, 4 
A. 220, 224, 112 Pa. 607. 

SOw Pa.—^Leonard v. Commonwealth, 
supra. 

''Nominee^* compared 

Ind.—State v. Hirsch, 24 N.E. 1062, 

■ 1963, 126 Ind. 207, 9 L.R.A. 170. 

9 C.J. P 1272 note 3' [a]. 
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51. Or.—Starkweather v. Hoss, 270 
P. 768, 770, 126 Or. 630. 

58l Or.—^McCamant v. Olcott, 166 P. 
1034, 1036, 80 Or. 246. L.R.A.1916E 
706. 

9 C.J. p 1273 note 6. 

53. La.—^Lacombe v. Laborde, 61 So. 
518, 521, 132 La. 435. 

54. La.—^Lacombe v. Laborde, su¬ 
pra. 

55. Or.—Camant v. Olcott, 156 P- 
1034, 1036, 80 Or. 246, L.R.A.1916E 
706. 

Other definitions 

(1) One who seeks an office, al¬ 
though he has not been nominated. 
Idaho.—^Adams v. Lansdon, 110 P. 

280, 287, 18 Idaho 483, 505. 
Minn.—State v. Bates, 112 N.W. 1026, 
1027, 102 Minn. 104, 107, 12 Ann. 
Cas. 105. 

9 C.J. p 1272 note 3 [a] (2). 

(2) Further definitions.—Barr v. 
Garden, 155 N.W. 312, 316, 173 Iowa 
18. 

9 C.J. t 1272 note 3 [b]. 

56. Or.—Stanfield v. Kozer, 249 P. 
631, 632, 119 Or. 324. 

Statutory provlslens 
Under some statutes, an independ¬ 
ent candidate or independent nominee 
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Party candidate. Where the statute so provides, 
a party candidate is a person selected by an inde¬ 
pendent body to be its candidate for an office au¬ 
thorized to be filled.57 

(2) Election Contest 

An election contest is a proceeding to contest the 
right of a person, declared elected, to hold office or to 
dispute the result of an election In which a question was 
submitted. 

An election contest is a special statutory pro¬ 
ceeding designed to contest the right of a per¬ 
son, declared elected, to enter on and hold office,^^ 


or to dispute the result of an election in which a 
question or proposition was submitted to the vot- 
ers.s^ It is an adversary proceeding;®® a contro¬ 
versy between two contending candidates for the 
same office.®^ 

It is not a civil action®^ nor a criminal proceed¬ 
ing.®® Strictly speaking, it is neither an action at 
law nor a suit in equity ;®4 it is a special proceed¬ 
ing,®® a summary proceeding of a political char¬ 
acter.®® 

Distinctions. An election contest is to be distin¬ 
guished from other proceedings,®*^ such as a con- 


is defined to be a person who is se¬ 
lected by an independent body to be 
its candidate for an office author¬ 
ized to be filled.—In re Deitz, 160 N. 
T.S. 43, 47, 87 Misc. 610. 

57. N.T.—^In re Deitz, supra. 

58. Pa.—^In re Contest of Election 
of O’Neil, 32 Luz.Legr.Reg. 261. 

Philippine.—Gardiner v. Romulo, 26 1 
^Philippine 621. 

S.D.—State ex rel. Ingles v. Cir¬ 
cuit Court of Spink County, 258 N. 
W. 278, 63 S.D. 313. 

Tenn.—^Hanover v. Boyd, 121 S.W.2d 
120, 121, 17*3 Tenn. 426. 

Tex.—^Horine v. Kellam, Civ.App., 123 
S.W.2d 439. 

20 C.J. p 57 note 52. 

Jurisdiction of, and proceedings in, 
election contest see infra §§ 246- 
322. 

ImpeaclimeiLt of certifloate of ve- 
turnlng officials 

An election contest is a proceeding 
to go behind the certificate of the 
returning officials.—^Wolfenbarger v. 
Election Commission, 64 S.W.2d 12,' 
13, 166 Tenn. 648. 

59. Va.—Cundiff v. Jeter, 2 S.E.2d 
436, 439, 172 Va. 470. 

60. Idaho.—^Toncray v. Budge, 95 P. 
26, 14 Idaho 621. 

Neb.—^Burke v. Perry, 42 N.W. 401, 
26 Neb. 414. 

61. Idaho.—Toncray v. Budge, 96 P. 
26, 14 Idaho 621. 

Other definitions 

(1) An “election contest” is a con¬ 

test in behalf of one who has failed 
of success in election against right 
of one who has been declared or de¬ 
termined by proper authority to have 
been successful.—State ex rel. Ingles 
V. Circuit Court of Spink County, 
258 N.W. 278, 282, 63 S.D. 313. 

(2) A proceeding that is an “elec¬ 
tion contest” is not necessarily a 
matter of determining whether one 
candidate, or matter submitted to 
electors, shall have received more 
or less votes than another, but such 
contest may go far enough to de¬ 
termine whether or not an election 
was actually held, and, if so, what 
issues were properly or legally pre¬ 


sented for consideration of electors. 
—Priest V. Mack. 109 S.W.2d 665, 668, 
194 Ark. 788. 

(3) Further definitions.—Oxford v. 
Frank, 70 S.W. 426, 30 Tex.Civ.App. 
343. 

20 C.J. p 57 note 64 [a]. 

62. Ark.—Cowger v. Ellison, 299 S. 
W. 1031, 175 Ark. 478. 

Mo.—State v. Hough. 91 S.W. 905, 193 
Mo. 615. 

Tex.—Horine v. Kellam, Civ.App., 123 
S.W.2d 439. 

1 C.J. p 927 note 66 [a]. 

63. Tenn.—^Maloney v. Collier, .83 S. 
W. 667, 112 Tenn. 78—^Boring v. 
Griffith, 1 Heisk. 456. 

Civil vather thaa criminal 
Election petition is civil proceed¬ 
ing and not criminal in nature.—Ross 

V. Crane, 195 N.E. 884, 291 Mass. 28. 
* 

ewt. Ariz.—McCall v. City of Tomb¬ 
stone, 185 P. 942, 21 Ariz. 161. 
Idaho.—Toncray v. Budge, 95 P. 26, 
14 Idaho 621. 

Neb.—Swan v. Bowker, 281 N.W. 891, 
135 Neb. 405. 

20 C.J. p 57 note 57. 

However, in some jurisdictions an 
election contest is a chancery pro¬ 
ceeding.—Brents v. Smith, 96 N.E. 
484, 250 Ill. 521—20 C.J. p 225 note 
79 [c]. 

65. Ariz.—^McCall v. City of Tomb¬ 
stone, 185 P. 942, 21 Ariz. 161. 
S.D.—^Hohn V. Circuit Court of Davi¬ 
son County, 269 N.W. 77, 64 S.D. 
561. 

Tex.—^Turner v. Allen, Clv.App., 254 
S.W. 630. 

Special pioceediag of civil nature 
(1) An election contest is “a 
special proceeding of a civil nature.” 
—Toncray v. Budge, 96 P. 26, 14 
Idaho 621. 

<2) An election contest while par¬ 
taking of the nature of a civil action 
is not one, but Is a statutory special 
proceeding.—Curry v. McCaffery, 131 
P. 673, 47 Mont. 191. 

Special aiuumary proceeding 
Philippine.—Gardiner v. Romulo, 26 
Philippine . 521. 
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66l Neb.—Swan v. Bowker, 281 N.W. 

891, 135 Neb. 405. 

20 C.J. p 57 note 58. 

67. Pa.—^In re Granting Malt Bev¬ 
erage Licenses in Greene Tp., 
Franklin County, 1 A.2d 670, 671, 
381 Pa. 536—^Appeal of Kittanning 
Country Club, 198 A. 91, 95, 330 
Pa. 311. 

XhJunction against entry of name on 
ballot 

A proceeding to enjoin county clerk 
from entering intervener's name on 
ballot at general election as republi¬ 
can candidate for sheriff on the 
grounds that he had participated as 
a voter in the democratic primary 
and that he was appointed in vio¬ 
lation of law was not an “election 
contest” within contemplation of the 
statutes providing for determination 
of contests in primary elections by 
the state executive committee.—Pul¬ 
liam V. Trawalter, Tex.Civ.App., 120 
S.W.2d 308, 110. 

Suit for office 

(1) There is a broad distinction 
between a suit for an office and a 
mere contest of the election as de¬ 
clared by the officer or officers to 
whom the duty of certifying the 
fact is primarily intrusted. In one 
case the immediate right of plain¬ 
tiff to the office and its fees and 
emoluments is the purpose and di¬ 
rect subject matter of the suit; 
while in the other the right to the 
office may result as a consequence 
from the contest, but is not its 
primary object and may not follow 
from it, although the contestant may 
prove successful.—^Williamson v. 
Lane, 52 Tex. 335. 

(2) A proceeding to contest an 
election and a suit for an office are 
separate and distinct proceedings, the 
election contest being a special statu¬ 
tory proceeding, and the suit for an 
office being an ordinary civil action 
in the nature of any other similar ac¬ 
tion.—Turner v. Allen, Tex.Civ.App., 
254 S.W. 630. 

Taxpayer’s suit to enjoin disburse¬ 
ment of funds 

A taxpayer’s suit against county 
officials to enjoin disbursement of 
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demnation suit.®8 

Election contests are distinguishable from quo 
warranto proceedings in that they are usually in¬ 
stituted within a prescribed period after the elec¬ 
tion by, or on behalf of, the unsuccessful can¬ 
didate, for the purpose of establishing his right to 
the particular office in controversy, while quo war¬ 
ranto proceedings deal mainly with the right of 
the incumbent to the office, independent of the 
question who shall fill it.®^ 

Contest of local option election, A ‘'contest** of 
a local option election is a suit in which the validity 
of the election, or the correct ascertainment of the 
result thereof, is the subject matter of litigation 
in a court having jurisdiction to hear and deter¬ 
mine such issues.A proceeding to contest a 
local liquor option election is not an action at law 
or a suit in equity, but is a special statutory pro- 
:eeding.7i 

Contested election. The expression “contested 
■elections** has no technical or legally defined mean- 
ing.72 An election may be said to be contested 
whenever an objection is formally urged against 
it which, if found to be true in fact, will invalidate 
it.^3 However, as used in constitutional provisions, 
the expression relates only to statutory contests in 
which the contestant seeks not only to oust the 
intruder, but also to have himself inducted into the 
office.74 


An election district is the territory within which the 
citizens therein must vote. 

Election districts, whether composed of coun¬ 
ties, cities, townships, boroughs, wards of cities, 
or of precincts, always denote subdivisions of the 
territory of a state marked out by known bound¬ 
aries prearranged and declared by public authority, 
and within which the citizens residing therein must 
as a rule vote.*^® The word “district,** as used in 
some constitutional provisions in reference to gen¬ 
eral elections, refers to districts created by the 
legislature, as well as those provided for in the con- 
stitution.7® 

In some states the words “precinct” and “dis¬ 
trict** are used interchangeably in the various stat¬ 
utes relating to elections.'^'^ However, an election 
precinct is not an “incorporated district” within 
the meaning of some statutes.^® 

While a ward, like a township, may be an elec¬ 
tion district, yet it is a more comprehensive term; 
an election district may be but part of a ward both 
politically and physically. 

(4) Election Officer 

An election officer usually refers to the clerks and 
Judges of election. 

The words “officer of election** or “election of¬ 
ficer** are apt and usual words to describe the 
clerks and judges of election,8® but not to describe 
the governor of a state. 


public revenues pursuant to an 
initiative act on ground that submis¬ 
sion of question at election was un¬ 
authorized under constitution and 
■statute, and therefore did not be¬ 
come a law, notwithstanding a fa¬ 
vorable vote thereon, was not an 
^‘election contest” required to be filed 
within sixty days after certification 
of vote, and hence chancery court 
liad Jurisdiction to hear case, even 
though not filed within such period. 
—Phillips V. Rothrock, 110 S.W.2d 26, 
28. 194 Ark. 945. 

<68- Ill.—^Brueggemann v. Young, 70 
N.E. 292, 294, 208 Ill. 181. 
distinction 

Ill.—Brueggemann v. Young, 70 N.E. 

292, 294, 208 111. 181. 

12 C.J. p 398 note 63 [b]. 

C9- Colo.—People v. Londoner, 22 P. 
764, 13 Colo. 303, 6 L.R.A. 444. 

VO. Tex.—Clarey v. Hurst, 188 S.W. 
566, 104 Tex. 423, answering certi¬ 
fied question, Civ.App., 136 S.W. 
840. 

71. Ga.—Ogburn v. Elmore, 51 S.E. 
641, 123 Qa. 677. 


72. Ind.—^Robertson v. State, 10 N.B. 
582, 643, 109 Ind. 79. 

73. Ind.—^Robertson v. State, supra. 

74. Mo.—State v. Francis, 88 Mo. 
557. 

75. lU.—^Donovan v. Comerford, 163 
N.B. 657, 332 Ill. 230, certiorari de¬ 
nied 49 S.Ct. 263, 279 IT.S. 842, 73 
L.Ed 988. 

20 C.J. p 58 note 64. 

Eistzlct as territory 
Within the article of the constitu¬ 
tion providing that all the Judges 
shall he elected by the electors of 
the districts over which they are to 
preside, “district” may be construed 
to mean territory, so that, in the 
case of an election for a president 
Judge of a district, the voters of the 
entire territory over which he is to 
preside might vote at such election. 
—Commonwealth ex rel. Attorney 
General v. Dumbauld, 97 Pa. 293, 304, 
9 Wkly.N.C. 369, 417, 529, 28 Leg.Int. 
54, 28 Plttsb.Leg.J. 213, 325, 13 Lane. 
Bar. 6. 

Senatorial district 
Under Act July 12, 1913, P.L. p 
719, § 15, providing that on sworn 
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[petition of five qualified voters that 
any fraud or error has been commit¬ 
ted in any election precinct or dis¬ 
trict of the county, the court must 
hear and determine all matters, the 
term “election district” does not re¬ 
fer to the senatorial district, but to 
the districts going to make up the 
entire county.—^Appeal of Phillips, 
105 A 547, 548, 262 Pa. 396. 

7& Neb.—State v. Moores, 96 N.W. 
1011, 1014, 70 Neb. 48. 

77. IlL—^Donovan v. Comerford, 163 
N.E. 657, 332 Ill. 230. certiorari 
denied, 49 S.Ct. 263, 279 U.S. 842, 73 
L.Ed. 988. 

20 C.J. p 58 note 66. 

78. Pa .—"De Vinney v. Clearfield 
County, 19 Pa.Dist. 350. 

79. Pa.—^Assessor*s Case, 1 Pa.Dist. 
195. 

Division of territory into election 
districts see infra § 54. 

80t U.S.—U. S. V. Clayton. C.C.Ark., 
25 F.Cas. 14, 814, 2 Dill. 219. 
Qualifications, appointment, or elec¬ 
tion, tenure, etc. of election officer 
see infra §§ 55-65. 

81. U.S.—^U. S. V. Clayton, supra. 
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The question as to what particular ofl&cers are 
included in the term must be solved by reference 
to the constitutional and statutory provisions of 
the state and such persons are election officers 
as are specifically described as such by statute.®^ 

(5) Miscellaneous Terms 
Various other terms have been defined, such as 
caucus, day of election, district, eiective franchise, gov¬ 
ernmental election, popular election, and recount. 

Various other terms relating to elections have 
been defined.®^ 

Caucus, A caucus is a gathering of the mem¬ 
bers of a political party for the purpose of select¬ 
ing and presenting to the consideration of the vot¬ 
ers the name or names of some person or persons 
whom, in the opinion of the majority of those 
composing such caucus, it would be desirable to 
elect.®® 

Day of election. The day of election is ordi¬ 
narily and usually understood to be the day on 
which the polls are opened, between certain desig¬ 
nated hours, and the electors deposit their votes 
or ballots.®® 


Elective franchise. The elective franchise is 
the right or privilege of a qualified elector or vot¬ 
er to cast his ballot freely in favor of the man of 
his choice in an election authorized by law to be 
held.87 

Governmental elections. Governmental elections, 
unlike primary elections or conventions, are elec¬ 
tions, such as general elections, which directly and 
finally affect all of the people of the included ter¬ 
ritory, and determine finally who shall hold public 
office, or whether a particular governmental policy 
shall prevail.®® 

Nominate. The word “nominate” means to se¬ 
lect a candidate to be voted for for a public of¬ 
fice.®® 

Popular election. A popular election is an elec¬ 
tion by the people, an election which is participated 
in by the people at large.®® 

Recount. A recount is a counting again, as of 
votes ;®^ a fecanvass.®® It is not a contest,®® but 
a mere ascertainment of the result shown by the 
ballots.®^ 


82. County court ox elcotlon oom- 
mirsioncnt 

(1) The county court or the board 
of election commissioners are elec¬ 
tion officers.—Straughan v. Meyers, 
187 S.W. 1159, 268 Mo. 680. 

(2) Members of county election 
commission are '"election officers'* 
within statute declaring candidate 
for office ineligible as election offi¬ 
cer.—Scott V. Roberts, 72 S.W.2d 728, 
729, 255 Ky. 84. 

83. Ky.—Commonwealth v. Goulet, 

125 S.W. 1083, 137 Ky. 464. 

Mass.—Wheeler v. Carter, 62 N.R 

471, 180 Mass. 382. 

84. <<Di8trlet» 

Word "district,” as commonly used 
in election laws, means any one of 
divisions or subdivisions into which 
state is divided for political or other 
purposes. Election to organize and 
choose commissioners of park dis¬ 
trict is "district election,” to which 
Absentee Electors’ Law applies.— 
People V. Sackett, 184 N.E. 646, 653, 
351 Ill. 363. 

“Prompt” 

"Prompt” means ready, quick, ex¬ 
peditious, and is so used in § 13 of 
the election act, providing that the 
decisions of the officer with whom 
the certificates of nomination are 
filed shall be open to review if 
prompt application be made, so that 
diligence is required to secure a re¬ 
view.—^McKnlght V. Whipple, 65 P, 
182, 183, 25 Colo. 469. 

"Ballot” defined see infra § 149. 
"Ballot labels” defined see infra S 

149 a. 


"Blank ballot" defined see infra 5 149 
a. 

"Joint ballot** defined see infra §149 
a. 

"Official ballot" defined see infra § 
152 a. 

"Quad ballots” defined see infra § 149 
a. 

"Void ballot” defined see infra § 149 
a. 

85. R.I.—^In re Jamestown Caucus 
Law, 112 A. 900, 901, 43 R.I. 421. 

86. Pa.—In re Meendsen’s Contested 
Election, 6 Pa.Co. 198. 

87. Ala.—^Parks v. State, 13 So. 756, 
100 Ala. 634. 

Va.—^Xippas v. Commonwealth, 126 
S.E. 207, 209, 141 Va. 497. 

Nature of right to vote see infra § 

2 . 

Electoral franchise 

Offense of unauthorized giving of 
official ballot, declared by Code 1919 
§ 167, applies to primary election, 
to which § 224 makes applicable, so 
far as consistent with the chapter, 
all provisions of the Code as 
to crimes against the "electoral fran¬ 
chise,” which term, in view of his¬ 
tory of legislation, is used not in a 
restrictive sense, but to embrace all 
crimes so far as relating to elections 
and legal primaries.—Xippas v. Com¬ 
monwealth, supra. 

88. Tex.—^Koy v. Schneider, 221 S.W. 
880, 110 Tex. 369, overruling 218 S. 
W. 479, 110 Tex. 369. 

89. Md.—^Keyser v. Upshur, 48 A. 
399, 92 Md. 726. 

90. N.J.—^Reld v. Gorsuch, 61 A. 457, 
459, 67 N.J.Law 396. 
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»1. N.T.—In re Stiles, 75 N.T.S. 278, 
69 App.Div. 589, 593. 

92. N.Y.—In re Hearst, 96 N.T.S. 
341, 110 App.Div. 346, 349, 351. 

Inclusion of “reoanvass” 

Recount may include recanvass 
where necessary to establish a cor^ 
rect amount.—^In re Stiles, 75 N.Y.S. 
278, 69 App.Div. 589. 

Involves “recaavass” 

The word as used in the election 
law means not merely a mathemati¬ 
cal count of the ballots or votes, 
blit involves a recanvass of the 
votes. The statute presumes a mis¬ 
take, not by the ballot clerks in mak¬ 
ing their return of the total number 
of ballots -voted, but by the in¬ 
spectors in canvassing and counting 
the votes.—^In re Hearst, 96 N.Y.S. 
341, 110 App.Div. 346, 349. 
“Bccanvass” not required 

"1 think that the term recount does 
not require that in the first instance 
there should be a recanvass in the 
sense that the votes actually dis¬ 
tributed to the various columns of 
the tally sheets by the 'canvass* al¬ 
ready made should be redistributed 
therein.”—In re Stiles, 75 N.T.S. 278^ 
69 App.Div. 589, 693. 

93. W.Va.—Goff v. Young, 61 S.B. 
328, 61 W.Va. 693, 695. 

94. W.Va.—Goff V. Young, supra. 
Correction of mistakes 

It merely corrects mistakes made 
by the precinct election officers in 
counting the ballots and certifying 
the results. In the absence of a de¬ 
mand for a recount the votes are not 
counted. The ballots are simply 
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§ 2. Nature and Source of Right 

The right to vote ordinarily is considered to be a 
privilege conferred by the state rather than a natural 
right of the individual or citizen. 

The right of suffrage is the right of a man to 
vote for whom he pleases.^^ 

The right to vote is a political right®® or privi¬ 
lege,or civil right,®® to be given or withheld at 
the exercise of the law-making power of the sov¬ 


ereignty.®® It is a privilege which may be waived.^ 
However, qualified citizens should not be denied the 
right to vote except on a very definite legal ground 
or on a clear showing that they have intentionally 
or willfully failed or refused to comply with the 
law forming the basis of such right.2 

The right to vote is not a natural, inherent, or 
unalienable right, but a franchise dependent on 
law, by which it must be conferred to permit its 
exercise.® It is not a necessary incident to citizen- 


checked up and compared with the 
poll books, and the returns, certified 
from the several precincts, are foot¬ 
ed up and the. general result ascer¬ 
tained and declared. The demand for 
a recount imposes on the canvassing 
board the further duty of counting 
the votes as shown by the ballots.— 
Goff V. Toung, supra. 

95. N.J.—In re City Clerk, 88 A. 694, 
695. 

Opportunity to reject or choose aiL- 
other 

A valid election presupposes an op¬ 
portunity to reject or choose another. 
—^Lane v. Johnson, 18 N.Y.S.2d 93, 268 
App.Div. 1079, reversed on other 
grounds 28 N.E.2d 705, 283 N.T. 244. 
Bight to vote for every candidate 
The right of suffrage invests each 
voter with the privilege of voting for 
every candidate at election, including 
presidential electors and local can¬ 
didates.—Seal V. Knight, 121 So. 632, 
10 La.App. 563. 

Object of suffrage 
The object of suffrage is the con¬ 
tinuity of government and the pres¬ 
ervation of its benefits. 

Nev.—^In re Walker River Irr. Dist., 
195 P. 327, 44 Nev. 321. 

N.M.—Wilson v. Gonzales, 106 P.2d 
1093, 44 N.M. 599. 

96. Kan.—Herken v. Glynn, 101 P,2d 
946, 151 Kan. 855. 

Nev.—Grant v. Payne, 107 P.2d 307, 
310, QLUOting Corpus Juris at length. 
20 C.J. P 60 note 25. 

However, it has been stated that 
the right to vote is not a political 
right.—In re Walker River Irr. Dist,, 
196 P. 327, 44 Nev. 321. 

Bight as inviolate 

Right of suffrage is inviolate and 
every protection should be thrown 
about free and proper exercise there¬ 
of within power of court.—^Applica¬ 
tion of Robinton, 218 N.T.S. 3, 128 
Misc. 163. 

97. Ala.—^Ex parte Sullen, 181 So. 
498, 236 Ala. 56—^Davis v. Teague, 
125 So. 51, 220 Ala. 309, appeal dis¬ 
missed 60 S.Ct. 248, 281 U.S. 696, 74 
li.Bd. 1123—Garrett v. Cuning- 
hame, 100 So. 846, 211 Ala. 430. 

Ind.—^Mosley v. Board of Com’rs of 
Marlon* County, 165 N.E. 241, 200 
Ind. 


Kan.—^Herken v. Glynn, 101 P.2d 946, 
151 Kan. 855. 

Nev.—In re Walker River Irr, Dist., 
195 P. 327, 44 Nev. 321. 

N.T.—O'Brien v. City of Saratoga 
Springs, 228 N.T.S. 82, 83, 131 Misc. 
728, citing Coxpus Juris, and af¬ 
firmed 229 N.Y.S. 613, 224 App.Div. 
124. 

20 C.J. p 60 note 26. 

Corpus Juris cited for the proposi¬ 
tion that the right to vote in a 
caucus is not a private right such as 
a contract right, property right, or a 
right guaranteed under the constitu¬ 
tion, but rather a private privilege 
granted by the legislature under its 
general power to regulate elections. 
—In re Jamestown Caucus Law, 112 
A. 900, 901, 43 R.I. 421, followed in 
Dupre V. St. Jacques, 153 A. 240, 51 
R.I. 189, 190. 

Sacred privilege 

Mass.—O'Brien v. Board of Election 
Com'rs of City of Boston, 163 N.E. 
553, 257 Mass. 332. 

“Privilege”, “franchise,” or “trust” 
Suffrage is a ''privilege", “fran¬ 
chise," or “trust”, conferred by the 
people on such persons as are 
deemed the most fit to represent it in 
the choice of magistrates or in the 
performance of political duties which 
it would be inexpedient or incon¬ 
venient for the people to perform in 
a body;—^Wilson v. Gonzales, 106 P. 
2d 1093, 44 N.M. 599. 

98. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

However, it has also been stated 
that the right of suffrage is not a 
civil right.—^U. S. v. Maynard, 6 
Alaska 208. 

99w Ind.—Werber v. Hughes, 148 N. 

E. 149, 196 Ind. 542. 

N.T.—O’Brien v. City of Saratoga 
Springs, 228 N.T.S. 82, 131 Misc. 
728, affirmed 229 N.T.S. 613, 224 
App.Div, J24—^People v. Barber, 48 
Hun 198. 

1. N.M.—Wilson v. Gonzales, 106 P. 
2d 1093, 44 N.M. 599. 

Lost by inattention or negligence 
N.M.—Wilson V.. Gonzales, supra. 

2. Tex.—Campbell v. Wright, Civ. 
App., 95 S.W.2d 149. 

3. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56—Davis v. Teague, 
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125 So. 51, 220 Ala. 309, appeal 
dismissed 50 S.Ct. 248, 281 U..S. 695, 
74 L.Ed. 1123—Garrett v. Cuning- 
hame, 100 So. 845, 211 Ala. 430. 
Alaska.—IT. S. v. Maynard, € Alaska 
208—Territory v. Canvassing 
. Board, 5 Alaska 602. 

Del.—Dupont v. Mills, 196 A. 168, 119 
A.L.R. 174—State ex rel. Green v. 
Holzmueller, Super.. ‘5 A.2d 261. 
Pla.—State ex rel. Landis v. Dyer, 
148 So. 201, 109 Fla. 33—State ex 
rel. Lamar v. Dillon, 14 So. 383, 
32 Fla. 545, 22 L.R.A. 124. 

Idaho.—^Fisher v. Masters, 83 P.2d 
212, 216, 59 Idaho 366, citing Cor- 
pus Juris, 

Ill.—^Pope V. Board of Election 
Com'rs, 18 N.B.2d 214, 370 Ill. 196. 
Ind.—^Mosley v. Board of Com'rs of 
Marlon County, 166 N.E. 241, 200 
Ind. 515—Werber v. Hughes, 148 N. 
E. 149, 196 Ind. 542. 

Mo.—State ex rel. Ellis v. Brown, 33 
S.W.2d 104, 326 Mo. 627. 

Nev.—In re Walker River Irr. Dist., 
195 P. 327, 44 Nev. 321. 

N.M.—Wilson V. Gonzales, 106 P.2d 
1093, 44 N.M. 699. 

N.T.—O’Brien v. City of Saratoga 
Springs, 228 N.T.S. 82, 131 Misc. 
728, affirmed 229 N.T.S. 613, 224 
App.Div. 124. 

N.D.—State ex rel. Olson v. Danger, 
256 N.W. 377, 65 N.D. 68. 

Ohio.—^In re Jones Petition No. 14, 
in a Residence Dist., 11 Ohio N.P., 
N.S., 241. 

Puerto Rico.—^Morales v. Board of 
Registration, 33 Puerto Rico 76. 
Tex.—Stuard v. Thompson, Civ.App., 
251 S.W. 277—Trustees of Inde¬ 
pendent School Dist. No. 57 v. El- 
bon, Civ.App.. 223 S.W. 1039. 

W.Va.—State v. Edwards, 122 S.E. 

272, 95 W.Va. 599. 

20 C.J. p 60 note 28. 

Natural rights see Civil Rights S 
2; Constitutional Law § 199. 
Municipal elections 
The right to vote in municipal elec¬ 
tions is controlled by statute and 
not by organic provisions relating 
to state elections.—City of Orlando 
V. Evans, 182 So. 264, 132 Fla. 609; 
Statutory referendum elections 
No one has inherent or organic 
right to vote in statutory referendum 
elections.—^Masters v. Duval County, 
154 So.. 172,. 114 Fla. 205, certiorari 
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ship,4 but can emanate only from the people, ei¬ 
ther in their sovereign statement of the organic 
law or through legislative enactment which they 
have authorized.® It is not included among the 
rights of property® or of person."^ 

The right to vote is not an absolute unqualified 
right, but is altogether conventional.® When once 
granted, it may be taken away by the exercise of 
sovereign power,® and if taken away, no vested 
right is violated or bill of attainder passed.^® De¬ 
cisions referring to the right of suffrage as a 
vested right are explainable on the ground that 
they use the word “vested” in the sense that the 
right cannot be taken away except by the power 
which conferred it.^^ Likewise, decisions that the 
right to vote, where once conferred, is a property 
right of which the holder cannot be deprived ex¬ 
cept by due process of law, refer to a deprivation 
other than by the power which conferred the 
right.i2 

In a few jurisdictions the right to vote is re¬ 
garded as something more than a mere privilege^® 
and in some states it has been declared to be an 
inherent right.^^ In other jurisdictions, it has 
been stated that the right of suffrage is not inher¬ 
ent in the mere right to live or exist, but that it 


does inhere in the right of self-government.^® 

§ 3. Power to Confer and Regulate in Gen- 
eral 

The power to confer and to regulate the privilege of 
voting inhere in the state. 

In all periods and in all countries it may be 
safely assumed that no privilege has been held to 
be more exclusively within the control of govern¬ 
mental power than the privilege of voting, each 
state in turn regulating the subject by sovereign 
political will.l® 

Territories. The legislative assembly of a ter¬ 
ritory has authority to regulate the exercise of 
the right of suffrage in such territory subject to 
the restrictions and limitations imposed by the fed¬ 
eral constitution and the acts of congress.^^ 

§ 4. -By the States 

Subject to restrictions of the federal constitution, the 
power to confer and to regulate the right of suffrage 
inheres in the states. 

Except as the states may be restricted by provi¬ 
sions of the federal constitution and the federal 
laws enacted in pursuance thereof,^® they have su¬ 
preme and exclusive power to regulate the right 


denied 55 S.Ct. 70, 293 U.S. 569, 79 L. 
Ed 660. 

4. Idaho.—^Fisher v. Masters, 83 P. 
2dL 212, 59 Idaho 366. 

Ind.—^Werber v. Hughes, 148 N.E. 
149, 196 Ind. 542. 

N.M.—^Wilson v. Gonzales, 106 P.2d 
1093, 44 N.M. 599. 

Tex.—^Koy v. Schneider, 221 S.W. 880, 
110 Tex. 369, overruling rehearing 
218 S.W. 479, 110 Tex. 369—Stuard 
v. Thompson, Oiv.App., 251 S.W. 
277. 

20 C.J. p 60 note 28. 

Fourteenth Amendment as conferring 
right of suffrage on women see in¬ 
fra § 8 b (1). 

5. Ind.—^Indianapolis Election 

Comrs. V. Knight, 117 N.E. 565, 187 
Ind. 108. 

6. Ala.—Garrett v. Cuninghame, 100 
So. 845, 211 Ala. 430. 

Ind.—^Werber v. Hughes, 148 N.E. 
149, 196 Ind. 542. 

Kan.—Herken v. Glynn, 101 P.2d 946, 
954, 151 Kan. 855, citing Corpus 
Juris. 

20 C.J. p 60 note 30. 

7. Ala.—Garrett v. Cuninghame, 100 
So. 845, 211 Ala. 430. 

N.D.—State ex rel Olson v. Langer, 
256 N.W. 377, 385, 65 N.D. 68, cit¬ 
ing Corpus Juris. 

20 C.J. p 60 note 31. 

Fersonal liberty 

The right of suffrage is not a right 
analogous to personal liberty.—^Wer- 


ber V. Hughes, 148 N.E. 149, 196 Ind. 
542. 

8. Ind.—Mosley v. Board of Corners 
of Marion County, 165 N.E. 241, 200 
Ind. 515. 

Ky.—Poston v. Daily, 276 S.W. 554, 
210 Ky. 649. 

Miss.—Guice v. McGehee, 124 So. 643, 
155 Miss. 858, suggestion of error 
overruled 125 So. 433, 155 Miss. 
858. 

Mo.—State ex rel. Ellis v. Brown, 33 
S.W.2d 104, 326 Mo. 627. 

Utah.—Evans v. Beiser, 2 P.2d 615, 
78 Utah 253, rehearing'denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 60 note 32. 

6. N.M.—Wilson v. Gonzales, 106 P. 

2d 1093, 44 N.M. 599. 

Tex.—Stuard v. Thompson, Civ.App., 
251 S.W. 277. 

20 C.J. p 60 note 33. 

10. N.M.—^Wilson v. Gonzales, 106 P. 
2d 1093, 44 N.M. 599. 

20 C.J. p 60 note 33. 

11. Or.—^White v. Multnomah Coun¬ 
ty, 10 P. 484, 13 Or. 317, 57 Am.R. 
20 . 

20 C.J. p 60 note 35. 

12. U.S.—Joyner v. Browning, D.C. 
Tenn., 30 F.Supp. 512. 

20 C.J. p 60 note 36. 

13. Wis.—State v. Phelps, 128 N.W. 
1041, 144 Wis. 1, 35 L.R.A.,N.S., 
363. 

20 C.J. p 60 note 38 [a]. 
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14. Wis.—^Manning v. Young, 247 N. 
W. 61, 210 Wis. 588—State v. Cir¬ 
cuit Court for Marathon County. 
190 N.W. 663, 178 Wis. 468. 

20 C.J. p 61 note 39. 

15. Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97— 
Dove V. Oglesby, 244 P. 798, 114 
Okl. 144. 

16. Miss.—^McKenzie v. Boykin, 71 
So. 382, 111 Miss. 256. 

17. U.S.—^Davis v. Beason, Idaho, 10 
S.Ct. 299, 133 U.S. 333, 33 L.Ed. 
637. 

Alaska.—^U. S. v. Maynard, 6 Alaska 
208. 

Idaho.—Wooiey v. Watkins, 22 P. 

102, 2 Idaho, Hash., 590. 

20 C.J. p 62 note 45. 

18. U.S.—Smith v. Blackwell, D.C. 
S.C., 34 F.Supp. 989, affirmed, C.C. 
A., 115 F.2d 186. 

N.D.—State ex rel. Olson v. Langer, 
256 N.W. 377, 65 N.D. 68—Swift v. 
Leach, 178 N.W. 437, 45 N.D. 437. 

20 C.J. p 61 note 42. 

Denial, abridgment, or discrimination 
on account of race or sex see in¬ 
fra § 8. . 

Distribution of powers between fed¬ 
eral and state governments see the 
C.J.S. title States § 7, also 69 C. 
J. p 31 note 34 et seq. 

Federal constitution as limiting pow¬ 
ers of states see Constitutional 
Law S 68 c. 
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of suffrage and to determine the class of inhab¬ 
itants who may vote.^^ Each state may define the 
right in its own constitution or empower its legisla¬ 
ture to do so.20 

The privilege of voting, when once conferred, is 
not to be taken away or restricted except by clear 
command of law .21 

§ 5. -By the United States 

Congress is not given any power by the federal con¬ 
stitution to prescribe the qualifications for voters in the 
states. 

The constitution of the United States gives con¬ 
gress no power to prescribe the qualifications of 
electors in the states .22 

However, as is shown infra § 6, the right to vote 
for members of congress fundamentally is based 
on the federal constitution, and, as § 8 infra ex¬ 
plains the federal constitution prohibits the denial 
or abridgement of the right to vote on account of 
race or sex. 


§ 6 

§ 6. Constitutional Provisions and Guaran¬ 
tees Generally 

The right to vote is conferred or safeguarded by 
state constitutions, and to some extent the right to vote 
is protected by the federai constitution. 

The right to vote is conferred or safeguarded 
by the constitutions of the various states,and, as 
is shown infra § 7, legislation inconsistent with 
such constitutional provisions is a nullity. A voter 
is not deprived of his constitutional right to vote 
by a pledge previously taken.24 

When passing on the right of citizens to vote, a 
liberal construction will be given to the provisions 
of the constitution.25 

Federal constitution. Although congress has no 
power to prescribe the qualifications of electors, 
see supra § 5, the right to vote for members of 
congress is fundamentally based on the federal 
constitution,and the states cannot prescribe the 
qualifications of voters for members of congress, 
eo nomine; nor do the electors of congress owe 


ELECTIONS 


Power of United States to confer or 
regrulate right of suffrage see in¬ 
fra § 5. 

19. U.S.—Breedlove v. Suttles, 68 -S. 
Ct. 205, 302 U.S. 277, 82 L.Bd. 252, 
afSlrming 188 S.E. 140, 183 Ga. 189 
—Smith v. Blackwell, D.C.S.C., 34 
F.Supp. 989, affirmed, C.C.A., 116 
F.2d 186. 

Ill.—People V. Holmes, 173 N.B. 146, 
341 Ill. 23, 71 A.L.R. 1327. 

Mo.—In re Graves, 30 S.W.2d 149, 
325 *Mo. 888. 

N.D.—Swift V. Leach, 178 N.W. 437, 
15 N.D. 437. 

S.C.—State V. Mittle, 118 S.E. 335, 
120 S.C. 526, error dismissed Mit¬ 
tle V. State of South Carolina, 43 
S.Ct. 164, 260 U.S. 706, 67 L.Ed. 
473, and certiorari denied • 43 S.Ct. 
164, 260 U.S. 744, 67 L.Bd. 473. 

20 C.J. p 61 note 43. 

20. U.S.—Smith v. Blackwell, D.C,S. 
C., 34 F.Supp. 989, affirmed, C.C.A., 
115 F.2d 186. 

20 C.J. p 61 note 44. 

Election matters as political or leg¬ 
islative, and not judicial questions 
see Constitutional Law § 148. 

Ql. Cal.—People v. Elkus, 211 P. 34, 
59 Cal.App. 396. 

20 C.J. p 62 note 47. 

22. U.S.—Breedlove v. Suttles, 58 S. 
Ct. 205, 302 U.S. 277, 82 L.Bd. 262, 
affirming 188 S.E. 140, 183 Ga. 189 
—Smith V. Blackwell, 34 F.Supp. 
989, affirmed, C.G.A., 115 F.2d 186. 

20 C.J. p 67 note 8. 

Disqualification by deprivation of 
citizenship see infra § 32. 

Power of congress to enact penal 
legislation see infra § 324. 


23. Cal.—In re Merrill. 273 P. 863, 
96 Cal.App. 58. 

Fla—State ex rel. Landis v. Dyer, 
148 So. 201, 109 Fla 33. 

Ky.—^Asher v. Arnett, 132 S.W.2d 772, 
280 Ky. 347. 

Mich.—Wattles v. Upjohn, 179 N.W. 
335, 211 Mich. 514. 

Pa.—Law V. MacGuffie, 28 Pa.Dist. & 
Co. 211, 30 Luz.Leg.Reg. 428. 

Tex.—State v. Fletcher, Civ.App., 50 
S.W.2d 450, error dismissed. 

“Free and equal” elections see infra 
§ 190. 

Bight to vote for “all" oflLoers 
Under the provision of the state 
constitution giving each elector the 
right to vote in the election of “all” 
civil officers, electors, when proper¬ 
ly qualified, are entitled to vote for 
all elective officers of the state and 
for all elective officers within any po¬ 
litical subdivision of the state, 
whether such officers be city, town, 
ward, or district officers.—Opinion to 
the Governor, R.I., 6 A.2d 147, 123 A. 
L.R. 235. 

AjnexLdmeiit 

Home rule amendment to state 
constitution, authorizing cities to 
adopt local laws not inconsistent 
with state constitution and laws as 
to mode of selecting city officers, 
modified pro tanto, constitutional 
provision giving all citizens right to 
vote for all elective officers, if such 
provision prescribes particular means 
of electing public officers and applies 
to local elections.—^Bowe v. Cohen, 
294 N.Y.S. 833, 162 Misc. 913, affirmed 
Johnson v. City of New York, 9 N. 
B.2d 30, 274 N.Y. 411, 111 A.L.R. 
1502. 


Eleotioa. of judges 
In construing the provisions of the 
constitution referring to the election 
of judges, Art V, § 25 is to be strict¬ 
ly followed; that section is still in 
force, unaifected by subsequent 
amendments to other constitutional 
provisions.—Cavalcante v. O’Hara, 36 
Pa.Dist. & Co. 139, 47 Dauph.Co. 348. 

24. Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

25. R.I.—^Rice v. Board of Aldermen 
of City of Woonsocket, 112 A. 523, 
denying reargument 112 A. 175, 43 
R.I. 305. 

Construction, of particular provisions 
In view of Const, art 2 § 32, pro¬ 
viding that the legislature shall pro¬ 
vide for the election of officers 
named and others necessary, etc., the 
term “all officers and questions sub¬ 
mitted to the electors at such elec¬ 
tion,” as used in § 1, giving citizens 
the right to vote for “all officers,” 
etc., refers to the election of all offi¬ 
cers provided for in the constitu¬ 
tion, and enumerated pursuant there¬ 
to by Rev.L. § 2765.—^In re Walker 
River Irr. Dist.,195 P. 327, 44 Nev. 
321. 

26. U.S.—Joyner v. Browning, D.C. 
Tenn., 30 F.Supp. 512—^Broom v. 
Wood, D.C.M1SS., 1 F.Supp. 134, re¬ 
versed on other grounds Wood v. 
Broom, 63 S.Ct. 1, 287 U.S. 1, 77 L. 
Ed. 131. 

Mo.—^In re Graves, 30 S.W.2d 149, 325 
Mo. 888. 

20 C.J. p 67 note 9. 

Power of congress to regulate con¬ 
duct of election of its members see 
infra § 190. 
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their right to vote to the state law in any sense 
which makes the exercise of the right to depend 
exclusively on the law of the state.27 

Furthermore, as is disclosed in § 8 infra, the 
Fifteenth and Nineteenth Amendments to the fed¬ 
eral constitution forbids discrimination on account 
of race or sex. 

§ 7. Statutory Provisions Conferring or De¬ 
fining Right Generally 

Except as restricted by constitutional limitations, 
the state legislatures may enact laws relating to the right 
of suffrage. 

Except as restricted by the federal and state 
constitutions,^* the legislatures of the. various 
states have the unlimited power to enact laws rela¬ 
tive to the right of suffrage.** If the constitution 
does not confer the right to vote, it is competent 
for the legislature to do so.** 

When the right of suffrage has been granted 


by the constitution of the state, it cannot be denied 
or abridged by the legislature.*^ Where the con¬ 
stitution confers the right to vote in the election 
of all officers, the legislature is prohibited from 
limiting that right to a right to vote for only one 
of such officers.** Where the right to vote is 
regarded as more than a mere privilege, see supra 
§ 2, legislative interference with the elective fran¬ 
chise must be consistent with the recognized ex¬ 
istence and inviolability of inherent rights.** 
Within constitutional limitations, the exercise of 
the elective franchise may, however, be regulated 
by the legislature,*^ but it may not, under the guise 
of regulation, unduly restrain the right.*® It may 
enact laws to prevent from voting persons who 
are not qualified to vote.** All regulatory laws 
must be reasonable, uniform, and impartial.*^ Any 
provisions which would impose on a particular 
class of voters conditions and requirements not im¬ 
posed on all others are void.** Neither is it with- 


a7. N.H.—In re Opinion of the Jus¬ 
tices, 113 A. 293. 80 N.H. 595. 

20 C.J. p 67 note 10. 

aa Ot.— Loe V. Britting. 287 P. 74, 
132 Or. 572. 

Szteut of restzlctioxLS 
Not all restrictions which consti¬ 
tution of Texas. imposes on legisla¬ 
tive action concerning elections are 
applicable indiscriminately to all 
elections; whether a particular re¬ 
striction is applicable to a particular 
election depending on character of 
election.—^Koy v. Schneider, 221 S. 
W. 880, 110 Tex. 369, overruling re¬ 
hearing 218 S.W. 479, 110 Tex. 369. 

29. Ga.—^Bower v. Avery, 168 S,B. 
10. 172 Ga. 272. 

N.Y.—In re Multer, 282 N.Y.S. 757, 
156 Misc. 664, affirmed 282 N.Y.S. 
469, 245 App.Div. 856. 

Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

Or.—Loe v. Britting, 287 P. 74, 132 
Or. 572. 

Pa.—^Prugh V. O’Hara. 50 Dauph.Co, 
51. 

Tex.—^Koy v. Schneider, 221 S.W. 880, 
110 Tex. 369, overruling rehearing 
218 S.W. 479, 110 Tex. 369. 

Power of states to. confer or regu¬ 
late right of suffrage see supra S 
4. 

Power to prescribe qualifications of 
voters see infra § 13. 

Strict obedience 

The election laws of the state 
should be strictly obeyed.—^McKenzie 
v. City of De Witt, 121 S.W.2d 71, 
196 Ark. 1116. 

30. Fla«—State v. Dillon, 14 So. 383, 
32 Fla. 645, 22 L.R.A. 124. 

31. Ind.—-Bnmeier v. Blaize, 181 N. 
B. 1, 203 Ind. 475. 


Md.—^Jackson v. . Norris, 195 A. 576, 
588, 173 Md. 579, citing Corpus 
Juris. 

N.Y.—Callaghan V. Voorhis, 168 N.B. 
447, 252 N.Y. 14. 

N.C.—Smith v. Town of Carolina 
Beach. 175 S.B. 313, 206 N.C.' 834. 
Or.~Loe v. Britting, 287 P. 74, 132 
Or. 672. 

Pa.—^In re General Election in City 
and County of Philadelphia on No¬ 
vember 8, 1938, 2 A.2d 301, 332 Pa. 
467—^In re New Britain Borough 
School Dist., 145 A. 597, 265 Pa. 
478. 

R.I.—Opinion to the Governor, 6 A. 

2d 147, 123 A.L.R. 235. 

Wash.—State v. Morris, 194 P. 898, 
114 Wash, 700—State v. Superior 
Court of Washington for King 
County, 193 P. 226, 113 Wash. 54. 
Wis.—State v. Buer, 182 N.W. 856, 
174 Wis, 120. 

20 C,J, p 62 note 51, 57 [a]. 

Power of legislature to change con- 
I stitutional qualifications see infra 
§ 13 a, b (2). 

Statutes held valid 

(1) Conservancy Act §§ 202, 205; 
Const, art 2 § 8.—^In re Proposed 
Middle Rio Grande Conservancy 
Dist, 242 P. 683, 31 N.M. 188. 

(2) Other statutes.—In re Opinion 
of Judges, 97 A. 21, 39 R.I. 1. 

20 C.J. p 62 note 61 [a]. 

32. R.I.—Opinion to the Governor, 

6 A.2d 147, 123 A.L.R. 236. 

Preferential voting and proportional 
representation see infra 5 12. 

33. Wis.—State v. Phelps, 128 N.W. 
1041, 144 Wis. 1, 35 L.R.A.,N.S., 
853. 

20 C.J. p 62 note 53. 

34. Fla.—State ex rel. Landis v. Dy¬ 
er, 148 So. 201, 109 Fla. 33. J 
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Ill.—People v. Emmerson, 164 N.E. 
474, 323 Ill. 561. 

Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

—^In re New Britain Borough 
School Dist, 145 A. 597, 295 Pa. 
478—Commonwealth ex rel. Jones 
V. King, 6 Pa.Dist & Co. 515, 27 
Dauph.Co. 96. 

Utah.—^Bvans v. Reiser, 2 P.2d 615, 
78 Utah 263, rehearing denied 3 
P.2d 253, 78 Utah 307. 

20 C.J, p 62 note 64. 

Power to enact registration laws see 
infra § 13 b. 

Delegatioxi of right 
Generally, the legislature has the 
power to delegate the right to vote. 
—State ex rel. Green v. Holzmueller, 
Del.Super., 5 A.2d 261. 

36- Fla.—State ex rel. Landis v. Dy¬ 
er, 148 So. 201, 109 Fla. 33. 

Md.—Jackson v. Norris, 195 A. 576 
173 Md. 679. 

Wis.—State v. Circuit Court for Mar¬ 
athon County, 190 N.W. 563, 178 
Wis. 468. 

36. N.J.—^In re Freeholders of Hud¬ 
son County, 143 A, 636, 105 N.J. 
Law 57, motion denied In re Hud¬ 
son County, 144 A, 169, 106 N.J. 
Law 62. 

37. Ky.—Asher v. Arnett, 132 S.W. 
2d 772, 280 Ky. 347—Robertson v. 
Hopkins County. 56 S.W.2d 700, 247 
Ky. 129, followed in Crockett v. 
Olive, 56 S.W.2d 702, 247 Ky. 133. 

N.Y.—^Lynn v. Nichols, 202 N.Y.S. 
401, 403, 122 Misc. 170, citing Cor¬ 
pus Juris, and affirmed 205 N.Y.S. 
935, 210 App,Div. 812. 

Or.—^In re Oregon Tunnel Dist. No. 

1, 263 P. 1, 120 Or. 694. 

20 C.J. p 62 note 55. 

38. Utah.—Lyman v. Martin, 2 Utah 
136. 
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in the power of the legislature to confer the elec¬ 
tive franchise on other classes than those to whom 
it is given by the constitution.39 

CofistTuction dfid operdtion. General rules gov¬ 
erning the construction and operation of statutes 
ordinarily apply to the construction and operation 
of statutes conferring or regulating the elective 
franchise.**® 

Election laws are for the purpose of securing 
freedom of choice and to prevent fraud and cor¬ 
ruption;*! to obtain a fair flection and an honest 
election return to insure fair elections, or an 
equal chance and opportunity for everyone to ex¬ 
press his choice at the polls ;43 and to secure the 
rights of duly qualified electors and not to defeat 
them.44 The election laws should not be so in¬ 
terpreted as to defeat the very object of their en- 
actment.**® Election laws are sui generis.*® Laws 
regulating the rights of an elector are merely di- 
rectory.*7 

Election laws will be strictly enforced to pre¬ 
vent fraud,*® but ordinarily will be construed lib- 


, erally in favor of the right to vote.*9 All statutes 
tending to limit the citizen in his exercise of the 
right of suffrage should be liberally construed in 
his favor.5® Where the elective franchise is reg¬ 
ulated by statute, the regulation should, when and 
where possible, be so construed as to insure rath¬ 
er than defeat the exercise of the right of suf¬ 
frage.®! Technicalities should not be used to 
make the right of the voter insecure.®^ No con¬ 
struction of a statute should be indulged that would 
disfranchise any voter if the law is reasonably 
susceptible of any other meaning.®® 

On the other hand, the right to vote cannot rest 
on a strained or doubtful construction of a statute, 
but should be given or withheld in clear terms.®* 
As between a presumed wish or will of the voter 
and statutory requirements too clear to be open 
to construction, the latter will prevail.®® 

§ 8. Denial, Abridgment, or Discrimination 
on Account of Race or Sex 

a. Race or color 

b. Sex 


39. Pa.—^In re Contested Election in 
Fifth Ward of Lancaster City, 126 
A. 199, 281 Pa. 131, 35 A.L.R. 815. 

20 C.J. p 63 note 68. 

40. Del.—^Dupont v. Mills, 196 A. 
168, 119 A.L.R..174, 

Mandatory construction of statutes 
prescribingr manner of conductinsr 
elections see infra S 214, 

41. Mass.—Clancy y. Wallace, 193 
N.E. 546, 288 Mass. 557. 

N.J.—In re StoebliniT, 196 A. 423, 
16 N.J.M1SC. 34. 

42. Pa.—Oncken v. Ewingr, 8 A.2d 
402, 336 Pa. 43. 

43. Cal.—^Harnett v. Sacramento 
County, 235 P. 445, 195 Cal. 676. 

N.T.—^Lauer v. Board of Elections of 
New Tork City, 187 N.E. 561, 262 
N.T. 416, affirming In re Lauer, 267 
N.Y.S. 7, 240 App.Div. 818, affirm¬ 
ing Lauer v. Board of Elections of 
New York City, 266 N.Y.S. 728, 149 
Misc. 104—Crane v. Voorhis, 178 
N.E. 169, 267 N.Y. 298, reversing 
253 N.Y.S. 62, 234 App.Div. 715— 
Oldfield V. Snedeker, 227 N.Y.S. 
430, 131 Misc. 820. 

44. Wis.—State v. Anderson, 211 N. 
W. 938, 191 Wis. 638—State ex rel. 
Dithmar v. Bunnell, 110 N.W. 177, 
131 Wis. 198, 11 Ann.Cas. 560. 

45. N.Y.—^Lauer v. Board of Elec¬ 
tions of New York City, 187 N.E. 
561, 262 N.Y. 416, affirming In re 
Lauer, 267 N.Y.S. 7, 240 App.Div. 
818, affirming Lauer v. Board of 
Elections of New York City, 266 
N.Y.S. 728, 149 Misc. 104. 


46. La.—-Bradley v. Neill, 141 So. 
382, 174 La. 702. 

47. ‘Wis.—^Manning v. Young, 247 N. 
W. 61, 210 Wis. 688. 

48. Tex.—Turner v. Teller, Civ.App., 
275 S.W. 115. 

49. Fla.—State ex rel. Whitley v. 
Rinehart, 192 So. 819, 140 Fla. 
645. 

Ind.—^Lumm v. Simpson, 194 N.E. 
341, 207 Ind. 680—State ex rel. 
Harry v. Ice, 191 N.E. 166, 207 Ind. 
65, 92 A.L.R. 1608. 

Ky.—^Baker v. Marcum, 287 S.W. 
696, 216 Ky. 210. 

Mass.—O’Brien v. Board of Election 
Com’rs of City of Boston, 153 N. 
E. 553, 257 Mass. 332. 

Mo.—Chomeau v. Roth, 72 S.W.2d 
997, 230 Mo.App. 709. 

Neb.—Shaw v. Stewart, 212 N.W. 760, 
115 Neb. 315. 

Or.—State ex rel. Bylander v. Hoss, 
22 P.2d 883, 143 Or. 383—Othus 
V. Kozer, 248 P. 146, 119 Or. 101. 
Pa.—^Appeal of Evans, 31 Pa.DIst. & 
Co. 258, 44 Dauph.Co. 339. 

R.I.—^Fortin v. Board of Aldermen 
of City of Woonsocket, 135 A. 360 
—^Rice v. Board of Aldermen of 
City of Woonsocket, 112 A. 623, 
denying reargument 112 A. 175, 43 

R. I. 305. 

Tex.—State v. Fletcher, Civ.App., 60 

S. W.2d 460, error dismissed—Turn¬ 
er v. Teller, CivA.pp., 276 S.W. 
115. 

Absentee voting see infra S 210. 
Filling vacancies 

Election laws should be liberal¬ 
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ly construed to effectuate the poli¬ 
cy of having a vacancy in an elec¬ 
tive office filled by an election as 
soon as practicable.—Cavalcante v. 
O’Hara, 36 Pa.Dist. & Co. 139, 47 
Dauph.Co. 348. 

59. Fla.—State ex rel. Carpenter v. 
Barber, 198 So. 49. 

Miss.—Guice v. McGehee, 124 So. 
643, 155 Miss. 858, suggestion of 
error overruled 125 So. 433, 156 
Miss. 858. 

Pa.—^In re Hanna’s Election Con¬ 
test, 5 Pa.Dlst. & Co. 139. 

20 C.J. p 62 note 46. 

51. Wis.—^Manning v. Young, 247 N 
W. 61. 210 Wis. 588. 

52. Mass.—Clanby v. Wallace, 19; 
N.B. 546, 288 Mass. 657—Swift v 
Registrars of Voters of Quincy, 181 
N.E. 730, 281 Mass. 271. 

Neb.—Shaw v. Stewart, 212 N.W 
760, 115 Neb. 315. 

N.J.—In re Stoebling, 196 A. 423, 1 
N.J.Misc. 34. 

Or.—State ex rel. Bylander v. Hoss 
22 P.2d 888, 143 Or. 383—Othus \ 
Kozer, *248 P. 146, 119 Or. 101- 
State V. Sanborn, 201 P. 430, 10 
Or. 686. 

53. Cal,—^McMillan v. Siemon, 98 I 
2d 790, 36 Cal.App.2d 721. 

20 O.J. p 62 note 46 [a]. 

54. Del.—^Dupont v. Mills, 196 J 
168, 119 A.L.R. 174. 

[55. Conn.—^Denny v. Pratt, 185 J 
, 40, 105 Conn. 256. 
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a. Race or Color 

Under the Fifteenth Amendment to the federal con¬ 
stitution the right of citizens of the United States to vote 
may not be denied or abridged by the United States or 
the states on account of race, color, or previous condition 
of servitude. 

While the federal constitution has not conferred 
the right of suffrage on any one individually, see 
supra § 5, the Fifteenth Amendment thereto has 
invested the citizens of the United States with a 
constitutional right, which is exemption from dis¬ 
crimination in the exercise of the elective fran¬ 
chise on account of race, color, or previous condi¬ 
tion of servitude,®® and has substantially conferred 
on the negro the right to vote provided he possess¬ 
es the qualifications prescribed for white voters in 
the state.®7 While the right to' vote comes from 
the state, see supra § 4, the right of exemption 
from the prohibited discrimination comes from 
the United States.®® The amendment renders in¬ 
operative whatever provisions may exist in state 
constitutions, whereby the right of suffrage is lim¬ 
ited to the white race,®® and renders nugatory any 

56. U.S.—^Lane v. Wilson, Okl., 59 

S.Ct. 872, 307 'D'.S. 268, 83 L.Ed. 

1281, reversing, C.C.A., 98 F.2d 
980, certiorari granted 59 S.Ct. 

249, 306 U.S. 591, 83 L.Ed. 374— 

Grovey v. Townsend, Tex., 55 S.Ct. 

622, 295 U.S. 45, 97 A.L.R. 680, 79 
L.Ed. 1292—Smith v. Blackwell, 

D.C.S.C., 34 F.Supp. 989, affirmed, 

C.C.A., 115 F.2d 186. 

Ind.—Greathouse v. Board of School 
Com’rs of City of Indianapolis, 151 
N.B. 411, 198 Ind. 95. 

20 C.J. P 61 note 42, p 67 note 11. 

Application of Fifteenth Amendment 
to primary elections see infra § 

116. 

Constitutional provisions relating to 
equal protection of the laws see 
Constitutional Law §§ 538-543. 

Purpose of Fourteenth and FLflieeuth 
Amendments 

(1) The main purpose of Four¬ 
teenth and Fifteenth Amendments 
to federal constitution was to give 
the newly emancipated colored race 
complete equality of civil and politi¬ 
cal rights with all other persons and 
races within jurisdiction of states 
and to take away all possibility of 
oppression by law because of race or 
color.—^Hall v. State, 187 So. 392, 

136 Fla. 644. 

(2) The purpose of the Fifteenth 
Amendment was to secure the right 
of citizens to vote in the elections 
enumerated in the Fourteenth 
Amendment, which did not contem¬ 
plate a local option election.—^Willis 

T. Kalmbach, 64 S.E. 342, 109 Ya. 

476, 21 L.R.A.,]Sr.S., 1009. 

67. U.S.—^Bx parte Yarbrough, Ga., 

4 S.Ct. 162, 110 U.S. 661, 28 L.Ed. 


conflicting statutory regulations.®® The amend¬ 
ment nullifies onerous procedural requirements 
which effectively handicap the exercise of the 
franchise by the colored race although the abstract 
right to vote may remain unrestricted as to race.®i 

However, the amendment applies only to the 
United States and to the individual states.®® The 
amendment does not give negroes the right to vote 
independently of the restrictions and qualifications, 
imposed by a state constitution on white voters.®®' 

b. Sex 

(1) In general 

(2) Nineteenth Amendment 

(1) In General 

At common law women are Ineligible to vote, but 
they have the right of suffrage under the constitution 
of the United States and the constitutions and statutes of 
the various states. 

At common law women are ineligible to vote.®^ 
However, under state constitutions and statutes in 

the adoption of the Fifteenth Amend¬ 
ment of the federal constitution, are 
repugnant to that amendment and 
void.—^Myers v. Anderson, Md., 35 S. 
Ct. 932, 238 U.S. 368, 59 L.Ed. 1349— 
Guinn v. U. S., OkL, 35 S.Ct. 926, 238 

U.S. 347, 59 L.Ed. 1340, L.R.A.,1916A, 
1124. 

Petition fox license 
A statute requiring a petition by 
the majority of adult white inhabi¬ 
tants before a license for the sale 
of liquor can be granted, is not in 
violation of the state or federal con¬ 
stitution, as providing for an elec¬ 
tion from which electors of African 
descent were excluded.—^Havis v. 
Philpot, 170 S.W. 1005, 115 Ark. 250, 
Ann.Cas.l916E 167. 

61. U.S.—Lane v. Wilson, Okl., 59 S. 
Ct 872, 307 U.S. 268, 83 L.Bd. 1281, 
reversing, C.C.A., 98 F.2d 980, cer¬ 
tiorari granted 59 S.Ct 249, 305 U. 
S. 591, 83 L.Ed. 374. 

62. U.S.—Grovey v. Townsend, Tex., 
55 S.Ct 6.‘:2, 295 U.S. 45, 97 A.L.R. 
680, 79 L.Ed. 1292. 

Kan.—^Anthony v. Halderman, 7 
Kan. 50. 

64. Pa.—^Petition of Beaver, 29 Pa. 

Dist 245. 

Season for role 

The reason why women do not vote 
at common law is that voting is the 
exercise of a governmental power.— 
Phtltion of Beaver, supra. 

Right of women to vote at primary 
elections see infra § 115. 

Bepnbliceui. form of govexninent 
The fact that women were not giv¬ 
en the right to vote did not prevent 
the form of government from being 


274—U. S. V. Lackey, D.C.Ky., 99 
F. 952. 

Bight of colored persons to vote 
when constitution adopted 
It has been said that when the 
constitution was adopted free men 
of color could vote in at least five 
states.—^U. S. v. Rhodes, C.C.Ky., 
27 F.Cas.No.16,151, 1 Abb. 28. 

58. I^a.—Judice v. Village of Scott, 
121 So. 692, 168 La. Ill, certiorari 
denied Judice Co. v. Village of 
Scott, 50 S.Ct. 26, 280 U.S. 566, 74 
L.Ed. 620. 

20 C.J. p 67 note 16, p 61 note 43 
fa]. 

59. U.S.-^Neal v. Delaware, Del., 103 

U. S. 370, 26 L.Bd. 567. 

Ky.—Prewitt v. Wilson, 46 S.W.2d 
90, 242 Ky. 231. 

Pailnre of constitution to forbid dls- 
cximlnatlon 

Provisions of Texas constitution 
guaranteeing to citizens liberty of 
forming political associations do not, 
by reason of their failure to forbid 
political organizations from making 
racial or color qualifications for 
membership, violate Fourteenth or 
Fifteenth Amendments.—Grovey v. 
Townsend, Tex., 55 S.Ct 622, 295 U. 
S. 45, 97 A.L.R. 680, 79 L.Ed. 1292. 

60- U.S.—West V. Bliley, D.C.Va., 
33 F.2d 177, affirmed, C.C.A., Bliley 

V. West, 42 P.2d 101. 

Educational qualification as violation 

of restriction see infra § 26. 
Grandfather clauses 
So-called grandfather clauses, set¬ 
ting up a test or standard of the 
qualifications of voters, based on 
conditions as they existed prior to 
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some jurisdictions, women have been accorded the 
same right to vote as have men.®5 

Within the limitations of the federal constitu¬ 
tion, the power of a state by constitutional provi¬ 
sion, or by legislative enactment not inconsistent 
with the state constitution, to confer the right of 
suffrage on women who have the other necessary 
qualifications of electors is clearly recognized.®® 
Women have been permitted under state constitu¬ 
tions and statutes to vote at certain elections, such 
as school elections, or the like,®'^ and the ques¬ 
tion as to what particular elections came within 
such provisions was determined by a reference to 
the language used.®® However, as appears in sub¬ 
division b (2) of this section, the Nineteenth 
Amendment to the federal constitution gives to 
women, who are United States citizens, the same 
right to vote as is accorded to men. 

Fourteenth Amendment, The first clause of the 
Fourteenth Amendment of the constitution of the 
United States advancing women who have the 
other requisite qualifications to fhll citizenship does 
not extend to them the elective franchise.®® The 
constitutional capability of becoming a voter cre¬ 
ated by this amendment lies dormant until made 
effective by legislative action.^® 

However, as appears hereinafter in subdivision 


b (2) of this section, the Nineteenth Amendment 
protects women, who are United States citizens, 
from abridgement of their right of suffrage on ac¬ 
count of their sex. 

Municipality, A municipality has power, under 
a constitutional amendment granting to it compre¬ 
hensive authority to adopt a charter for its gov¬ 
ernment and to exercise all powers of local self- 
government, to confer on women the right to vote 
for municipal officers, even though the original 
constitution of the state restricts the right of suf¬ 
frage to male citizens.*^! 

(2) Nineteenth Amendment 

Under the Nineteenth Amendment to the federal eon- 
stitution, the United States or any state may not deny 
or abridge the right of United States citizens to vote on 
account of sex. 

The Nineteenth Amendment to the federal con¬ 
stitution declares that the right of citizens of the^ 
United States to vote shall not be denied or 
abridged by the United States or by any state on 
account of sex.*^® It is similar to the Fifteenth 
Amendment with the substitution of the word 
“sex” for the words “race, color, or previous con¬ 
dition of servitude,”"^® and in interpreting the Nine¬ 
teenth Amendment the courts may be aided by the 
decisions construing the Fifteenth Amendment.'^^ 


republican.—Minor v. Happersett, 
Mo., 21 Wall. 162, 22 L.Ed. 627. 

65. Tex.—Glover v. Cobb, Civ.App., 
123 S.W.2d 794, error refused. 

66. Tenn.—^Vertrees v. State Bd. of 
Elections, 214 S.W. 737, 141 Tenn. 
645. 

20 C.J. p 78 notes 95-99, p 79 notes 
1-5. 

Power of states to confer and regu¬ 
late suffrage see supra § 4. 

67. Mo.—^In re Graves, 80 S.W.2d 
149, 325 Mo. 888. 

20 C.J. p 78 notes 89-91, p 79 note 
5. 

Womoa as included In *^all inhabi¬ 
tants” 

A provision in a state constitution 
that ‘*all inhabitants*' possessing 
certain qualifications may vote has 
been construed in connection with its 
context not to include women.—Car¬ 
penter v. Cornish, 83 A. 31, 83 N.J. 
Law 254, affirmed 86 A. 240, 83 K.J. 
Law 696. 

Women as ‘^citizens” 

(1) Where the constitution re¬ 
stricts the right to vote to “citizens” 
it has been held that the legisla¬ 
ture may confer the right to vote 
on female citizens.—Cronly v. Tuc¬ 
son, 56 P. 876, 6 Ariz. 235. 

(2) However, there was some au¬ 
thority to the contrary.—^Bloomer v. 


Todd, 19 P. 135, 3 Wash.T. 599. 1 
L,R.A. 111—20 C.J. p 79 note 7. 

(3) Subsequent citizenship does 
not legalize a prior vote.—^Dorsey v. 
Brigham, 62 N.B. 303, 177 Ill. 250, 
69 Am.S.H. 228, 42 L.RJL 809. 

20 C.J. p 79 note 8. 

Constmetion of provision Umitiug 
suffrage to maJes 

The suffrage clause of Const, art 
6 § 2, restricting to males privilege 
of voting in any election within its 
legal effect and operation, is not 
in any legal sense remedial, and does 
not require on that ground a liberal 
construction.—^Koy v. Schneider, 221 
S.W. 880, 110 Tex. 369, overruling 
rehearing 218 S.W. 479. 110 Tex. 
369. 

68. HI.—^People v. Walker, 137 N.E. 
493, 305 Ill. 477—People v. Clark, 
131 N.E. 260, 298 Ill. 170—People v. 
Lowenstein, 130 N.E. 733, 297 Ill. 
395. 

20 C.J. p 78 note 92. 

69. Tex.—^Koy v, Schneider, 221 S. 
W. 880, 110 Tex. 369, overruling re¬ 
hearing 218 S.W. 479, 110 Tex. 369. 

20 C.J. p 78 notes 93, 94. 

Bight of suffKLge as Incident to citi¬ 
zenship see supra § 2. 

Woman as citizen see Citizens § 1. 

70. XJ.S.—^Mlnor v. Happersett, Mo., 
21 Wall. 162, 22 L.Ed. 627. 

20 C.J. p 78 note 94. 
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71. Ohio.—State v. French, 117 N.E. 
173, 96 Ohio St 172, Ann.Cas.l918C 
896. 

72. To, Puerto Bled the Nineteenth 
Amendment is inoperative.—^Morales 
V. Board of Registration, 33 Puerto 
Rico 76. 

Nineteenth Amendment: 

Right of women to serve as Ju¬ 
rors see the C.J.S. title Juries 6 
136, also 35 C.J. p 245 note 32 
et seq. 

Self-executing see Constitutional 
Law § 53 note 47. 

Validity see Constitutional Law § 

6 . 

73. Ky.—^Prewitt v. Wilson, 46 S. 
W.2d 90, 242 Ky. 231. 

74. U.S.—^Leser v. Garnett, 42 S.Ct. 
217, 258 U.S. 130, 66 L.Ed. 505, af¬ 
firming 114 A. 840. 139 Md. 46. 

Ky.—^Prewitt v. Wilson, 46 S.W.2d 
90, 242 Ky. 231. 

Neb.—State v. Marsh, 184 N.W. 901. 
106 Neb. 760. 

Pa.—^In re The 19th Amendment, 29 
Pa.Dist. 715. 

S.C.—State V. Mittle, 113 S.B. 336, 
120 S.C. 526, error dismissed Mittle 
V. State of South Carolina, 43 S. 
Ct. 164, 260 U.S. 705, 67 L.Ed. 473, 
and certiorari denied 43 S.Ct. 164, 
260 U.S. 744, 67 L.Ed. 473. 
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The Nineteenth Amendment applies to men and 
women alike,and by its own force supersedes 
inconsistent measures, whether federal or stated® 
The amendment automatically strikes from the 
5tate laws, organic an'd statutory, all discriminat¬ 
ing features authorizing one sex to vote and ex- 
•cluding the other, or placing conditions or bur¬ 
dens on one not placed on the other as a condition 
precedent to the right to vote.'^^ However, the 
amendment affects state constitutions and statutes 
only so far as may be necessary to give full and 
substantial effect to the supreme law.^s It in no 
wise interferes with, changes, or alters state laws 
that cannot and do not amount to a discrimination 
in favor of one sex against the other.^S 

The right of suffrage is derived from the in¬ 
dividual states, see supra § 4; the Nineteenth 
Amendment does not confer on women the right 
to vote, but only prohibits discrimination against 
yeomen on account of their sex.^® However, the 
amendment erases from state constitutions and 
statutes every provision denying, abridging, or re¬ 
stricting the right of women to vote, and from 
August 26, 1920, the date on which the amendment 
became effective, women have had the same right 
to vote on all questions as is given to men.*i On 
the other hand, the amendment confers on women 
no greater or different right with respect to the 
exercise of the elective franchise than is possessed 
and enjoyed by men.*2 

§ 9. Power tg Restrict or Extend 

As is shown supra § 7, where the constitution 
confers the right of suffrage, the legislature may 


impose reasonable regulations, but it may not de¬ 
ny or abridge the right. 

Examine Pocket Parts for later cases, 

§ 10. - Restrictive Voting 

In some Jurisdictions statutes providing for restrictive 
voting have been held invalid. 

Under the restrictive system of voting a voter 
is permitted to vote for only a portion of the can¬ 
didates to be elected.^3 

A statute restricting the vote of an elector to 
less than the whole number, where several officers 
are to be elected to the same office, is void where 
the constitution of the state gives each qualified 
elector the right to vote for all elective officers.®^ 
Some courts hold that such a statute conflicts with 
a constitutional provision that persons possessing 
certain specified qualifications shall be entitled to 
vote at all elections;but other courts hold the 
contrary.^® 

Election of aldermen by wards. Under a con¬ 
stitutional provision that all qualified electors of 
any city or town shall have the right to vote for 
mayor and all other elective officers, the legislature 
has power to provide for the election of aldermen 
by the qualified voters of the whole or part of any 
ward, or by the city at large.^*^ 

§11. -Cumulative Voting 

Where authorized by the constitution, cumulative vot¬ 
ing is permissible. 

Where authorized by the constitution, cumula¬ 
tive voting is permissible in elections for certain 


75. U.S.—Breedlove v. Suttles, 58 S. 
Ct. 205, 302 U.S. 277, 82 L,.E3d. 262, 
aArminsr 188 S.E. 140, 183 Ga. 189. 

76. U.S.—Breedlove v. Suttles, su¬ 
pra. 

77. Ala.—Graves v. Eubank, 87 So. 
587, 205 Ala. 174. 

78. N.H.—^In re Opinion of the Jus¬ 
tices. 139 A. 180, 83 N.H. 589. 

79. Ala.—Graves v. Eubank, 87 So. 
587, 205 Ala. 174. 

80. Ill.—People v. Holmes, 173 N.E. 
145, 341 Ill. 23, 71 A.L.R. 1327. 

Ky.—^Prewitt v. Wilson, 46 S.W.2d 
90, 242 Ky. 231. 

S.C.—^tate v. Hittle, 113 S.E. 335, 
120 S.C. 526, error dismissed Mittle 
v. State of South Carolina, 48 S.Ct. 
164, 260 U.S. 705, 67 L.Ed. 473, and 
certiorari denied 43 S.Ct 164, 260 
U.S. 744, 67 L..Ed. 473. 

Tex.—Glover v. Cobb, Civ.App., 123 
S.W.2d 794, error refused. 

83.. Ill.—People V. Holmes, 173 N... 
E. 145, 341 Ill. 23, 71 A.L.B.'13271 


—^People V. Barnett, 150 N.E. 290, 
319 Ill. 403. 

Ky.—Prewitt v. Wilson, 46 S.W.2d 90, 
242 Ky. 231. 

Neb.—State v. Marsh, 184 N.W. 901, 
106 Neb. 760. 

N,J.—State V. James, 114 A. 653, 96 
N.J.Law 132. 

<UKIale” stricken from provisions 
The word “male” in state constitu¬ 
tions and statutes defining electors 

is eliminated by the Nineteenth 

Amendment. 

Ala.—Graves v. Eubank, 87 So. 587, 
205 Ala. 174. 

Fla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 73, followed 
in 144 -So. 356, 107 Fla. 109. 

Ill.—People V. Holmes, 173 N.E. 145, 
341 Ill. 23, 71 A.KR. 1327—Dono¬ 
van V. Comerford, 163 N.E. 667, 332 
Ill. 230, certiorari denied 49 S.Ct. 
263, 279 U.S. 842, 73 L.Ed. 988. 

Mass.—In re Opinion of the Justices, 
136 N.E. 173, 240 Mass. 601—In re 
Opinion of the Justices, 130 N.E. 
685, 237 Mass. 591. 
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Mo.—^In re Graves, 30 S.W.2d 149, 
325 Mo. 888. 

Pa.—^In re The 19th Amendment, 29 
. Pa.Dist. 715—^In re Hanna’s Elec¬ 
tion Contest, 5 Pa.Dist. & Co. 139. 

82. Ohio.—State v. Hillenbrand, 130 
N.E. 29, 101 Ohio 370, 14 A.L.R. 
255. 

Pa.—^In re The 19th Amendment, 29 
Pa.Dist. 715. 

83. Minn.—Brown v. Smallwood, 153 
N.W. 953, 130 Minn. 492, L.R.A. 
1916B 931, Ann.Cas.l917C 474. 

84. N.J.—State v. Wrightson, 28 A. 
56, 66 N.J.Law 126, 22 L.R.A. 548. 

20 C.J. p 63 note 65. 

85. Ohio.—State v. Constantine, 42 
Ohio St. 437, 51 Am.R. 833. 

86. Pa.—Commonwealth v. Reeder, 
33 A. 67, 171 Pa. 505, 33 L.R.A. 
141. 

87. Tex.—State v. McAlister. 31 S. 
W. 187, 88 Tex. 284, 28 L.R.A. 523. 
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officers, where more than one officer is to be elect- 
id to the same office.^® 

In the absence of express constitutional author- 
zation, some courts have hel^ that a statute per- 
nitting but not requiring cumulative voting is val¬ 
id,^® but it has also been held that it is in viola- 
:ion of an implied prohibition of the constitution 
against any elector casting more than one vote for 
any candidate for any office.^® 

§ 12.- -Preferential Voting 

Where authorized by the constitution, the iegisiature 
may provide for preferentiai voting. 

Where authorized by the constitution, provision 
may be made by law for the voter^s direct or in¬ 
direct expression of his first, second, or additional 
choices among the candidates for. any office.^^ 

In the absence of express constitutional author¬ 
ization, statutes permitting preferential voting 
have been held to be valid in some jurisdictions,^^ 


while in other jurisdictions such statutes have been 
held to be invalid.^^ 

§ 13. Power as to Qualifications and Regis¬ 
tration 

a. Power to prescribe qualifications 

b. Power to require registration or 

proof of qualifications 

a. Power to Prescribe Qualifications 

In the absence of constitutional restrictions or limi¬ 
tations, the state legislatures may prescribe the qualifica¬ 
tions of voters. 

If not within a prohibition of the federal con¬ 
stitution, the state or territorial constitutions may 
prescribe the qualifications of voters at elections.^^ 
A constitutional provision that if a person does not 
possess a certain qualification he shall be entitled 
to register on showing another named qualification 
does not confer on an applicant for registration 
an option to choose either qualification as a basis 


88. Ill.—^People V. Taylor, 100 N.B. 
534, 257 Ill. 192. 

20 C.J. p 64 note 71. 

Cumulative voting at primary elec¬ 
tions see infra § 118. 

XTatrure of cnimilatlve votlsfir 
When the voting is cumulative, 
and there are sufficient candidates, 
the voter votes for as many candi¬ 
dates as there are offices to be filled, 
or votes all his votes for one candi¬ 
date, or otherwise distributes them. 
—Brown v. Smallwood, 163 N.W. 963, 
130 Minn. 492, L..R.A.1916B 931, Ann. 
Cas.l917C 474. 

89. Ill.—^People v. Nelson, 27 N.E. 
217, 133 Ill. 566. 

20 C.J. p 64 note 72. 

Statute held not to authozlze cumu^ 
lative voting 

N.D.—State v. Thompson, 131 N.W. 

231. 21 N.D. 426. 

20 C.J. p 64 note 72 [a]. 

90. Mich.—^Maynard v. Board of 
Canvassers, 47 N.W. 766, 84 Mich. 
228, 11 L.R.A. 332. 

91. Or.—State v. Portland, 133 P. 
62, 66 Or. 273. 

Preferential voting at primaries see 
infra § 118. 

City charter as 'law’'. 

A provision in a city charter for 
preferential voting is a “provision 
made by law” within the authority 
granted by such a constitutional pro¬ 
vision.—State V. Portland, 133 P. 62, 
65 Or. 273. 

Proportional representation 

(1) The system of electing coun- 
cilmen by proportional representa¬ 
tion, provided by 1936 New York City 
charter, necessarily modifies or 
amends election law-in so far as in¬ 
consistent therewith or supplemental 


thereto.—Pinegan v. Cohen, 10 N.E. 
2d 795, 275 N.T. 432. reversing 298 N. 
T.S. 795, 252 App.Div. 234. 

(2) Provision of New York City 
charter requiring that councilmen be 
elected pursuant to a system known 
as proportional representation con¬ 
templates that system of proportion¬ 
al representation shall be employed 
only on election of a complete body 
which shall then constitute the en¬ 
tire membership of the council, and 
it does not contemplate the use of 
such system, or of any of the statu¬ 
tory incidents thereof, on the elec¬ 
tion of a single candidate to fill 
merely an ensuing vacancy in such 
membership, but in such case re¬ 
course must be made to the pro¬ 
cedure governing elections generally 
as contained in the General Elec¬ 
tion Law.—^In re Ross, 21 N.Y.S.2d 
848, 176 Misc. 43, affirmed Ross v. 
Cohen, 21 N.Y.S.2d 158. 259 App.Div. 
1020, affirmed 28 N.E.2d 883, 283 N.Y. 
388. 

(3) Where statutory regulations to 
meet contingency arising as result of 
a vacancy in council caused by death, 
resignation, or removal of a member 
are not provided for in provision of 
New York City charter requiring that 
councilmen be elected pursuant to a 
system known as proportional repre¬ 
sentation, the omission must be 
cured by reference to, and compli¬ 
ance with, procedure set forth in 
the generic body of the law pertain¬ 
ing to elections generally.—In re 
Ross, supra. 

98. N.J.—Orpen v. Watson, 93 , A 

853, 87 N.J.Law 69, affirmed 96 A 

43, 88 N.J.Law 379. 

Tex.—^TomlAson v. Williamson, Civ. 

App., 243 S.W. 287. 
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Hare System 

In some Jurisdictions, the constitu¬ 
tional provision giving all citizens 
right to vote for all elective officers 
is not violated by a city charter pro¬ 
vision for election of councilmen by 
the Hare System of proportional 
representation.—^Johnson v. Btkin, 17 
N.E.2d 401, 279 N.Y. 1, affirming 7 
N.Y.S.2d 67, 255 App.Div. 817—John¬ 
son V. City of New York, 9 N.E.2d 
30, 274 N.Y. 411, 110 AL.R. 1502, af¬ 
firming Bowe V. Cohen, 294 N.Y.S. 
883, 162 Misc. 913. 

98. Minn.—^Brown v. Smallwood, 153 
N.W. 953, 130 Minn. 492, L.R.A. 
1916B 931, Ann.Cas.l917C 474. 
Contra Farrell v. Hicklen, 147 N.W. 
815, 125 Minn. 407, L.R.A1915B 
401. 

20 C.J. p 64 note 76. 

Bare System 

In the absence of constitutional 
authorization, the Hare System of 
proportional and preferential voting 
has been declared invalid. 

Cal.—People v. Blkus, 211 P. 34, 59 
Cal.App. 396.' 

Mich.—Wattles v. Upjohn, 179 N.W- 
335, 211 Mich. 514. 

R.I.—Opinion to the Governor, 6 A. 
2d 147, 123 A.L.R. 235. 

94, U.S.—^Breedlove v. Suttles, 58 S- 
Ct. 206, 302 U.S. 277, 82 L.Bd. 252,. 
affirming 188 S.E. 140, 183 Ga. 
189. 

Hawaii.—^Matten of Loucks, 13 Ha¬ 
waii 17. 

Elections locliided with provision 
Constitutional provision defining 
qualifications of legal voters was 
applicable to every class of election, 
except those where, different provi¬ 
sions control or define rights of 
voters.—^Loe v. Britting, 287 P. 74r 
132 Or. 572. 
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for registration.95 

Where the constitution does not prescribe the 
qualifications of voters, it is competent for the 
legislatures of the states to do so.^® If the office 
is not a constitutional office but one of legislative 
creation, the legislature has power to prescribe 
the qualifications of voters.®7 jf the constitution 
merely provides certain limitations or restrictions, 
the legislature is free to act in prescribing the 
qualifications within such limitations and restric- 

tions.®8 

On the other hand, where the constitution of a 
state fixes the qualifications of voters in direct, 
positive terms, these qualifications ordinarily can¬ 
not be added to, or changed by, legislative enact¬ 
ment.®® Such qualifications can be altered only 
by an amendment of the constitution.^ However, 


qualifications additional to those enumerated by 
the constitution may 'be prescribed by the .legisla¬ 
ture where the constitution expressly empowers the 
legislature to enact further qualifications,^ and it 
has been held that a constitutional provision pre¬ 
scribing the qualifications to vote at any election 
does not preclude the legislature from prescrib¬ 
ing for voters at municipal elections qualifications 
additional to those required in county and state 
elections.® The legislature may not prescribe a 
qualification for voters which is prohibited by the 
state or federal constitutions.** 

b. Power to Bequire Begistration or Proof of 
Qualifications 

(1) In general 

(2) Prescribing additional qualifications 

(3) Local laws 


95. La.—State v. Montgomery, 61 
So. 736, 132 La. 679. 

96. Colo.—People v. Milan, 6 P.2d 
249, 89 Colo. 556. 

Pla.—State ex rel. Landis v. Gifford, 
164 So. 893, 114 Fla. 872—State v. 
Dillon, 14 So. 383, 32 Fla. 545, 22 
L.R.A. 124. 

Ind.—Mosley v. Board of Corners of 
Marion County, 165 N.E. 241, 200 
Ind. 515. 

Md.—Moore v. Bay, 131 A. 469, 149 
Md. 286. 

Tenn.—Clay v. Buchanan, 36 S.W.2d 
91, 162 Tenn. 204. 

Tex.—Wendover v. Tobin, Civ.App., 
261 S.W. 434. 

Power of: 

States to regulate right of suffrage 
see supra § 4. 

United States to prescribe quali¬ 
fications of voters see supra § 
5. 

ApplicahiUty of provision against In¬ 
validation by technicalities 
The statutory provision against in¬ 
validation of city election by techni¬ 
calities does not deal with qualifica¬ 
tion of electors, which Is left to 
be controlled by general election 
laws.—^Ex parte Bullen, 181 So. 498, 
236 Ala. 56. 

Binding on commissioner’s court 
Commissioners’ court cannot alter 
or change prescription of legisla¬ 
ture as to who may vote in con¬ 
stable's election.—^Brown v. Meeks, 
Tex.Civ.App., 96 S.W.2d 839, error 
dismissed. 

97- Pla.—State v. Dillon, 14 So. 383, 
32 Fla. 645, 22 L.H.A. 124. 

Ky.—Buckner v. Gordon, 81 Ky. 
665. 

98. XJ.S.—Trudeau v. Barnes, C.C.A. 
La., 65 F.2d 563, affirming, D.C.', 1 
F.Supp. 453, and certiorari denied 
54 S.Ct. 74. 290 U.S. 659, 78 L. 
Ed. 571. 


Ariz.—^Ahrens v. Kerby, 37 P.2d 375, 
44 Ariz. 269, 337—^Bethune v. 

Salt River Valley Water Users’ 
Ass’n, 227 P. 989, 28 Ariz. 525. 
Abridgement of right of suffrage be¬ 
cause of race or sex see supra § 8. 
Regulating qualifications of voters 
as violating: 

Due process of law see Constitu¬ 
tional Law § 707. 

Privileges and immunities see Con¬ 
stitutional Law § 464 c. 

99- Cal.—McMillan v. Siemon, 98 P. 

2d 790, 36 Cal.App.2d 721. 

Flsu—State ex rel, Landis v. Board 
of Public Instruction of Hillsbor¬ 
ough County, 188 So. 88, 137 Fla. 
244—^Riley v. Holmer, 131 So. 330, 
100 Fla. 938. 

Ga.—Tatum v. Langley, 177 S.E. 243, 
179 Ga. 731—Stewart v. Cart¬ 
wright, 118 S.E. 859, 156 Ga. 192. 
Ind.—Mosley v. Board of Com’rs of 
Marion County, 165 N.B. 241, 200 
Ind. 616—Pritch v. State, 155 N.B. 
257, 199 Ind. 89. 

Kan.—State v. Beggs, 271 P. 400, 402, 
126 Kan. 811, quoting Corpus Jo. 
xis. 

Mass.—^In re Opinion of the Justices, 
143 N.B. 142, 247 Mass. 583. 
Mich.-»-Board of Education of School 
Dist. No. 7, Dearborn Tp., Wayne 
County, V. Cahow. 287 N.W. 484, 
289 Mich. 643. 

Okl.—Excise Board of Marshall 
County V. School Dist., 10 P.2d 643, 
156 Okl. 261—Jones v. School Dist. 
No. 96, 289 P. 268, 144 Okl. 10. 

Or.—^Veatch v. City of Cottage 
Grove, 289 P. 494, 133 Or. 144— 
Loe V. Britting, 287 P. 74, .132 Or. 
572. 

S.C.—^Thomas v. Macklen, 195 S.E. 
539, 186 S.C. 290. 

Tex.—Cameron v. Connally, 299 S.W. 
221, 117 Tex. 159—Ko^ v. Schneid¬ 
er, 221 S.W. 880, 110 Tex. 369, over¬ 
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ruling rehearing 218 S.W. 479, 110 
Tex. 369—Texas Power & Light Co. 
V. Brownwood Public Service Co., 
Civ.App., Ill S.W.2d 1225, error re¬ 
fused—Ramsay v. Wilhelm, Civ. 
App., 52 S.W.2d 757, error refused 
—^Wendover v. Tobin, Civ.App., 261 
S.W. 434. 

W.Va.—State v. Edwards, 122 S.E. 
272, 273, 95 W.Va. 599, citing 

Ooxpns Jtiris. 

20 C.J. p 62 note 57, p 63 note 60— 
12 C.J. p 751 note 32. 

Registration law prescribing addi¬ 
tional qualifications see infra sub¬ 
division b (2) of this section. 

Statutes held valid 

(1) Code prohibiting voters of in¬ 
dependent school systems from vot¬ 
ing for county superintendent is not 
in conflict with constitutional pro¬ 
vision relating to qualification of 
voters.—^Phillips v. Rozar, 159 S.E. 
245, 172 Ga. 862—Olliff v. Hendrix, 
168-aE. 11, 172 Ga. 497—Bower v. 
Avery, 158 S.E. 10. 172 Ga. 272. 

(2) Other statutes.—State v. Sar¬ 
gent, 124 N.W. 339, 145 Iowa 298, 139 
Am.S.R. 439, 27 L.R.A.,N.S., 719. 

20 C.J. p 62 note 57 [b]. 

1. Ohio.—State v. French, 117 N.E. 

173, 96 Ohio St. 172. 

20 C.J. p 63 note 61. 

2- Idaho.—^Kerley v. Wetfaerell, 96 
P.2d 503—Fisher v. Masters, 83 
P.2d 212, 59 Idaho 366. 

3. Fla.—See Leavine v. State, 133 
So. 870, 101 Pla. 1370. 

Ga.—^Harris v. McMillan, 198 S.E. 
250, 186 Ga. 529. 

4. Ariz.—Bethune v. Salt River Val¬ 
ley Water Users* Ass’n. 227 P. 989, 
26 Ariz. 525. 

Idaho.—^Fisher v. Masters, 83 P.2d 
212, 59 Idaho 366. 
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(1) In General 

within constitutional restrictions, the legislature may 
enact reasonable regulations pertaining to the registration 
of voters. 

In some jurisdictions the constitution makes pro¬ 
vision for the registration of voters,5 and legisla¬ 
tion must be consistent with the constitutional reg¬ 
ulations.® The organic acts of some 'territories ex¬ 
pressly refer to registration as a qualification.^ 

While, in some jurisdictions, a statute which re¬ 
quires previous registry as a prerequisite to the 
right to vote is ipso facto void,® ordinarily where 
the constitution fails to make provision, the legis¬ 
lature has the power to enact reasonable regula¬ 
tions for the purpose of requiring persons offering 
to vote to show that they have the necessary quali- 
fiications, as by requiring registration,® as long as 
such regulations do not violate any provision of 


the constitution of the state or of the United 
States.^® Registration laws, as such, usually are 
not regarded as adding a new qualification to those 
prescribed by the constitution, or as abridging the 
constitutional right of suffrage, but rather as rea¬ 
sonable and convenient regulations of the mode of 
exercising the right of suffrage,although, as is 
observed in subdivision b (2) of this section, a 
registration law is void which attempts to prescribe 
qualifications additional to those fixed by the con¬ 
stitution. The legislature may also provide for the 
registration of voters where it is expressly required 
or authorized to do so by the constitution,!^ or 
where the constitution contains other provisions 
from which the power may be implied.!® Where 
the legislature enacts a registration law in pur¬ 
suance of express constitutional authorization, and 
such law, subsequently is repealed, a succeeding 


6. Ga.-—Bower v. Avery, IBS S.E. 
10, 172 Ga. 272. 

e. Statutes held valid 

(1) Code prohibiting voters of in¬ 
dependent school systems from vot¬ 
ing for county superintendent does 
not violate constitutional provision 
relating to registration of voters.— 
Phillips V. Rozar, 159 S.E. 245, 172 
Ga, 862—Ollilf v. Hendrix, 158 S.E. 
11, 172 Ga. 497—^Bower v. Avery, 158 
S.E. 10, 172 Ga. 272. 

(2) Code prohibiting voters in in¬ 
dependent school districts from vot¬ 
ing for county superintendent was 
not void for failure to provide for 
separate registration.—Olliff v. Hen¬ 
drix, supra. 

7. Hawaii.—^Fairchild v. Smith, 15 
Hawaii 265. 

Sk Or.—^White v. Multnomah Coun¬ 
ty, 10 P. 484, 13 Or. 317, 57 Am. 
R. 20. 

20 C.J. p 66 note 95 [a]. 

3. Ind.—^Blue v. State ex rel. Brown, 
188 N.E. 583, 206 Ind. 98, 91 AL. 
R. 334—^Moore v. Bay, 131 A 459, 
149 Md. 286. 

Mass.—^In re Opinion of the Justices, 
143 N.E. 142, 247 Mass. 583. 
Minn.—State v. Board of Education 
of City of Duluth, 197 N.W. 964, 
158 Minn. 459. 

K.Y.—People ex rel. Chadbourne v. 
Yoorhis, 141 N.E. 907, 236 N.Y. 437, 
affirming Chadbourne v. Voorhis, 
201 N.Y.S. 300, 206 App.Div. 374. 

20 C.J. p 64 note 78. 

Registration of voters see infra §§ 
36-52. 

Registration or enrollment for pri¬ 
mary elections see infra § 115. 
Adoption of registration Ust of for¬ 
mer town 

Where town was abolished and city 
of same name established in its 
place, charter act of the city did not 
authorize city officers to adopt for 
city registration rolls of former 

29 O.J.S.-E 


town.—Tillson v. State ex rel. Lan¬ 
dis. 172 So. 918, 127 Fla. 215. 
Be-reglstration of voters 

Pub.Acts 1919 No. 413, amending 
Pub.Acts 1917 No. 126 c 4 §§ 2, 3, 
providing for the re-registration of 
electors, was held without force 
and effect as leading to absurdity 
in its provision for notice of re-reg¬ 
istration, so that re-registration in 
,1920, a presidential year, must be 
had under the act of 1917.—^Bishop v. 
Lindsay, 178 N.W. 233, 211 Mich. 
79. 

10. Ind.—Simmons v. Byrd, 136 N.E. 
14, 192 Ind, 274. 

Mo.—State at Inf. of McKittrIck v. 
Seibert, 65 S,W.2d 129, 228 Mo.App. 
1133. 

20 C.J. p 64 note 78 [a]. 

Begistratiou on day of primary elec¬ 
tion 

Statute providing for municipal 
registration and primary election on 
same date was invalid.—Rawlings 
V. Russell, 167 A 186, 165 Md. 261. 
Statutes held valid 
Ind.—Blue v. State ex rel. Brown, 
188 N.E. 583, 206 Ind. 98, 91 A.L. 
R. 334. 

Pifteeuth Ameudmeot 
An Oklahoma statute making reg¬ 
istration a prerequisite to voting and 
providing that all citizens who were 
qualified to vote in 1916 but had not 
voted In 1914 were required to reg¬ 
ister, save in exceptional circum¬ 
stances, between April 30 and May 

11, 1916, in default of which regis¬ 
tration they were perpetually disen¬ 
franchised, and exempting from such 
provisions persons who had regis¬ 
tered in 1914 under state constitu¬ 
tional provision which had been de¬ 
clared invalid because of discrimina¬ 
tion against colored citizens was in¬ 
valid as discriminatory against col¬ 
ored citizens in violation of Fifteenth 
Amendment.—^Lane v. Wilson, Okl., 
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59 S.Ct 872, 307 tJ.S. 268, 83 L..Bd. 
1281, reversing, C.C.A., 98 F.2d 980, 
certiorari granted 59 S.Ct. 249, 305 
U.S. 591, S3 L.Bd. 374. 

Denial of suffrage on account of race 
see supra § 8. 

Amendment to constitution after eu^ 
aotment of law 

Voters' registration law, as it 
was in existence, not inconsistent 
with provisions of constitution as 
subsequently amended, remained in 
force.—State ex rel. Meyer v. Wood¬ 
bury, 10 S.W.2d 524, 321 Mo. 275. 

11- Cal.—McMillan v. Siemon, 98 P. 

2d 790, 36 Cal.App.2d 721. 

Ill.—Pope v. Board of Election 
Com’rs, 18 N.B.2d 214, 370 Ill. 196. 
Ind.—Blue v. State ex rel. Brown, 
188 N.E. 583, 206 Ind. 98, 91 AL. 
R. 334. 

Ky.—Perkins v. Lucas, 246 S.W. 150, 
197 Ky. 1. 

Mo.—State 'ex rel. Meyer v. Wood¬ 
bury, 10 S.W.2d 624, 321 Mo. 275. 
Ohio.—State v. Hillenbrand, 130 N. 
E. 29, 101 Ohio 370, 14 AL.R. 255— 
In re Jones Petition, No. 14 In a 
Residence Dist., 11 Ohio N.P.,N.S., 
241. 

Tenn.—^Fox v. State, 101 S.W.2d 1110, 
171 Tenn. 226. 

Wash.—State v. Morris, 194 P. 898, 
114 Wash. 700—State v. Superior 
Court of Washington for King 
County, 193 P. 226, 113 Wash. 54. 
20 C.J. p 64 note 78. 

12. Ind.—^Blue v. State ex rel. 
Brown, 188 'N.E. 583, 206 Ind. 98. 
91 A.L.R. 334—Simmons v. Byrd, 
136 N.E. 14, 192 Ind. 274. 

Wash.—State v. Morris, 194 P. 898, 
114 Wash. 700—State v. Superior 
Court of Washington for King 
County. 193 P. 226, 113 Wash. 54. 
20 C.J. p 64 note 79. 

13. Idaho.—Kerley v. Wetherell, 96 
P.2d 503. 

> 20 C.J. p 64 note 80. 
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legislature may enact further statutory regulations 
with respect to registration.^^ 

A registration law may properly require electors 
to register at the. place in which they reside 
prescribe what shall be presumptive evidence of 
the disqualification of one offering to register 
declare that registration as it existed on the day 
of election should be conclusive evidence of the 
qualifications of the voter require an affidavit 
or oath as to qualifications as a condition precedent 
to the right to register require persons coming 
into the state to reside to make a declaration of 
their intention of becoming citizens and residents 


of the state before they can claim the right to be 
registered as voters require the production of 
a certificate of registration, or in case of its loss, 
a duplicate certificate thereof and such a law 
may provide for other reasonable regulations.^^ 

However, to be valid, a registry law must be rea¬ 
sonable ,22 not impairing the right of suffrage's or 
depriving a person of it without fault or negli¬ 
gence on his part.24 If the voter is afforded a 
reasonable opportunity to register, he is not in a 
position to complain of the violation of his consti¬ 
tutional rights.25 The rule is sometimes stated to 
be that registration laws must be reasonable, uni- 


14 . Ind.—^Blue v. State ex rel. 
Brown. 188 N.E. 583. 206 Ind. 98. 
91 A.L.B. 334. 

16. Mo.—State v. Bond. 38 Mo. 425. 
Tenn.—Moore v. Sharp, 41 S.W. 587, 
98 Tenn. 491. 

Ghang-e of residenee alter registra¬ 
tion 

Tenn.—^Moore v. Sharp, supra. 

20 C.J. p 64 note 82 [a]. 

Begristration outside of state 

Act authorizing registration for 
elections to he performed outside 
territorial jurisdiction of state, and 
prescribing form of elector’s oath 
at variance with that required by 
constitution, was unconstitutional, 
since registration of electors is a 
sovereign act which must be per¬ 
formed within territorial limits of 
state.—State ex rel. Gandy v. Page, 
169 So. 854, 125 Fla. 348. 

16. N.Y.—Matter of Morgan, 99 N. 
T.S. 775, 114 App.Div. 45. 

17. Md.—^Moore v. Bay, 131 A. 459, 
149 Md. 286. 

18. Ill.—People V. HofCman, 6 N.E. 
596. 8 N.E. 788, 116 Ill. 587, 56 
Am.Il. 793. 

19. Md.—Pope V. Williams, 66 A. 
543. 98 Md. 59, 103 Am.S.H. 379, 66 
Li.R.A. 398, affirmed 24 S.Ct. 673, 
193 U.S. 621. 48 L.Ed. 817. 

20 C.J. p 65 note 85 [a], 

20. Ky.—Yates v. Collins, 82 S.W. 
282, 973, 118 Ky. 682, 26 Ky.L. 
558, 930. 

21. Ark.—Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Produotion of naturalization papers 
Wash.—State v. Morris, 194 P. 893, 
114 Wash. 700—State v. Superior 
Court of Washington for King 
County, 193 P. 226, 113 Wash. 54. 
Transfer of registration 
Pa.—Law v. MacGuffle, 28 Pa.Dist. & 
Co. 211, 30 Luz.Leg.Reg. 428. 
Statement of age by applicant for 
registration 

Ohio.—Stale v. Hillenbrand, 130 N.E. 

29, 14 A.L.R. 255. 

A.PPolntBnent of election officers 
Act June Ifi, 1911 § 3, P.L. p 993, i 


amending Act Pebr. 17, 1906 § 6, P.L. 
p 49, reducing the number of reg¬ 
istrars in each election district from 
four to three, and providing that two 
of them shall be members of the par¬ 
ty polling the highest vote at the 
last preceding presidential election 
and that the other one shall be a 
member of the party polling the 
next highest vote, is constitutional. 
It is the duty of the legislature to 
establish a standard for the ascer¬ 
tainment of majority and minority 
parties; whether it is wiser to ac¬ 
cept the more permanent standard 
of national elections or the more 
changeable standard of state elec¬ 
tions is a question within its discre¬ 
tion.—^Kille V. Woodruff, 21 Pa.Dlst. 
207. 

Purging of registration list 

(1) The General Registration and 
Purgation Act is not invalid, in so 
far as its provisions affected regis¬ 
tration and purgation of registration 
lists in the city of Louisville, on 
ground that the registration and 
purgation officers were required by 
constitution to be elected by quali¬ 
fied voters of city or appointed by 
local authorities rather than by the 
state board, since the registration 
and purgation officers are state, not 
local, officers.—Burton v. Mayer, 118 
S.W.2d 161, 274 Ky. 245. 

(2) The section of the General 
Registration and Purgation Act pro¬ 
viding that, if names on registration 
lists or books are found to be those 
of persons who are not entitled to 
vote, the registration authorities 
should be caused tdP remove the 
names, is not unconstitutional, when 
considered with the whole act, for 
failure to provide for a hearing for 
registered voters whose names are 
placed on the suspended list.—Burton 
v. Mayer, supra. 

(3) Statute providing for purging 
registration list was held sufficiently 
to provide for notice and hearing as 
against contention that it is uncon¬ 
stitutional because lacking provi¬ 
sions for notice and an opportunity 
by the voters to be heard.—^Hannah] 
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V. District Court of Fourth Judicial 
Dist. in and for Guadalupe County, 
271 P. 469, 33 N.M. 533. 

(4) Registration Act 1924 § 17, pro¬ 
viding that name of voter may be 
stricken from registration book with¬ 
out personal service or other notice 
of hearing other than posting of no¬ 
tice on door of residence as provided 
by § 17, is not unconstitutional.— 
Poston v. Daily, 276 S.W. 554, 210 
Ky. 649. 

(5) Statute providing for inves¬ 
tigation and purging of registry 
lists was not unconstitutional, as 
depriving legally qualified voters of 
right to vote.—In re Freeholders of 
Hudson County, 143 A. 536, 105 N.J. 
Law 57, motion denied In re Hudson 
County, 144 A, 169, 106 N.J.Law 
62. 

(6) The statute providing that a 
voter’s registration may be chal¬ 
lenged by filing a written challenge 
with the commissioner of registra¬ 
tion, that challenger shall appear be¬ 
fore the commissioner to prove chal¬ 
lenge, commissioner shall decide 
right to entry of evidence, and that 
either parly may appeal to the dis¬ 
trict court, whose decisions shall be 
final, is not unconstitutional as dis¬ 
franchising without due process of 
law one whose right to registration 
is challenged.—State ex rel. Palarine 
V. Ferguson, 281 N.W. 765, 203 Minn. 
603. 

22. Ky.—Poston v. Daily, 276 S.W. 
554, 210 Ky. 649—Perkins v. Lucas, 
246 S.W. 150, 197 Ky. 1. 

20 C.J. p 65 note 87. 

23. Ky.—Perkins v. Lucas, supra. 

20 C.J. p 65 note 88. 

24. Wis.—^Dells v. Kennedy, 6 N.W. 
246, 381, 49 Wis. 555, 558, 35 Am.R. 
786. 

20 C.J. p 65 note 89. 

25. Ind.—Blue v. State ex rel. 
Brown, 188 N.E. 583, 206 Ind. 98. 91 
A.L.R. 334. 

Minn.—State v. Board of Education 
of City of Duluth, 197 N.W. 964, 
158 Minn. 459. 

Mo.—State ex rel. Meyer v. Wood¬ 
bury, 10 S.W.2d 524, 321 Mo. 275. 
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form, and impartial, and calculated to facilitate 
and secure, rather than to subvert or impede, the 
exercise of the right to vote.26 

Some courts while recognizing the validity of 
registration laws generally hold invalid a registra¬ 
tion statute which makes no provision for the reg¬ 
istration or other proof of qualification, and ab¬ 
solutely forfeits for the time being the constitu¬ 
tional right of suffrage, of a person who is neces¬ 
sarily absent, because of sickness, business, im¬ 
prisonment, or other lawful reason, on the days 
provided in the statute for registration, 2 7 hut, ac¬ 
cording to other authorities, the failure of the 
registration law to make provision for the regis¬ 
tration of absentees and the sick does not render 

it invalid.28 

The true rule is declared to be that the legisla¬ 
ture may require registration under reasonable re¬ 
strictions as proof of the possession of the qualifi¬ 
cations prescribed by the constitution, but that the 
voter shall have the right to prove himself to be 
an elector, register, and vote at any time prior 
to the closing of the polls on election day.29 If 
the statute provides some other reasonable mode 
of proof by which an unregistered voter may es¬ 
tablish his right to vote on election day this will 
save it from condemnation as being’ unconstitu- 
tional.30 Other courts, however, uphold the valid¬ 
ity of statutes which provide ample facilities for 
registering down to a day within a reasonable 
time of election day, and for the closing of the 
registry at that time, and which prohibit a person 
not registered from voting, even though such stat¬ 
utes may operate to exclude a few qualified electors 
from voting,3i 


§ 13 

(2) Prescribing Additional Qualifications 

A registration law may not prescribe qualifications 
for voters additional to those enumerated in the consti¬ 
tution. 

Where the right of suffrage is conferred by the 
constitution and the qualifications of electors are 
therein fully defined, a registration law is invalid 
which assumes to prescribe any additional qualifi¬ 
cation as a condition precedent to the right to 
vote ,22 as for instance, requiring an oath which 
embraces a qualification different from the consti¬ 
tutional one, as a condition of registration, 2 3 or 
prescribing a longer residence in the county or 
precinct than that required by the constitution.®^ 
Further, it has been held that where the constitu¬ 
tion of the state requires a certain qualification as 
a condition of voting only, it is beyond the power 
of the legislature to require it as a condition of 

registration. 2 5 

However, a registration statute which prescribes 
qualifications in addition to those named in the 
constitution is not invalid where the election is one 
to which the constitutional provision does not ap¬ 
ply.3 6 

(3) Local Laws 

Unless prohibited by constitutional regulations, the 
legislature may enact registration laws of a local char¬ 
acter. 

Where the constitution of a state in addition to 
authorizing the legislature to provide for the reg¬ 
istration of all electors, further provides that laws 
of a general nature shall have uniform operation 
throughout the state, and that no special law shall 
be enacted in any case for which provision has 
been made by an existing general law, the legisla¬ 
ture has no power to enact local registration laws 
with different requirements for different divisions 


26. Ky.—^Perkins v. Lucas, 246 S.W. 
150, 197 Ky. 1. 

20 C.J. p 65 note 90. 

27. Ohio.—^Dagrgett v. Hudson, 3 N, 
E. 538, 43 Ohio St. 548, 54 Am.H. 
832. 

20 C.J. p 65 note 91. 

28. Ind.—^Blue v. State ex rel. 

Brown, 188 N.E. 583, 206 Ind. 98. 
91 A.L.R. 334. 

29. Neb.—State v. Moorhead, 144 N. 
W. 1055, 95 Neb. 80. 

20 C.J. p 65 note 92. 

30. Wis.—State v. Trask, 115 N.W. 
823, 135 Wis. 333—State , v. Hil- 
mantel, 21 Wis. 666. 

20 C.J. p 65 note 93. 

31. Ind.—Blue v. State ex rel. 

Brown, 188 N.E. 583, 206 Ind. 98, 
91 A.L.B. 334. 


Ky.—^Burton v. Mayer, 118 S.W.2d 
161, 274 Ky. 245. 

Minn.—State v. Board of Education 
of City of Duluth, 197 N.W. 964, 
168 Minn. 459. 

20 C.J. p 65 note 94. 

32. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Ky.—Perkins v. Lucas, 246 S.W. 150, 
197 Ky. 1. 

Wash.—State v. Morris. 194 P. 898, 
114 Wash. 700—State v. Superior 
Court of Washington for King 
County, 193 P. 226, 113 Wash. 54. 

20 C.J. p 66 note 96. 

Power of legislature to prescribe ad¬ 
ditional qualifications generally see 
§ 13 a supra. 

33 . Nev,—Clayton v. Harris, 7 Nev. 
64—Davies v. McKeeby, 6 Neb. 
869. ' 


34. Okl.—^Jones v. School Dist. No. 
96, 289 P. 268, 269, 144 Okl. 10, 
citing Corpus Jtixls. 

20 C.'J. P 66 note 98. 

XiegiBlotive disciretioiL 

The constitution requires that all 
persons shall reside in the precinct 
thirty days before they can vote 
therein and the provision contained 
in the registry laws that voters shall 
register twenty-nine days before the 
election is not such an abuse of 
the legislative discretion that the 
courts can declare Acts 1919 p 736, 
Acts 1920 p 38, and Acts 1921 p 846 
void.—Simmons v. Byrd, 136 NJBJ. 
14. 192 Ind. 274. 

35. Miss.—^Bew v. State, 13 So. 868, 
71 Miss. 1. 

36. Fla.—State v. Dillon, 14 So- 
383. 32 Fla. 545, 22 L.R.A. 124. 
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I the state.37 In the absence of constitutional 
ihibition, however, the legislature may pass reg- 
tration laws, even of a local character, if they 
lerely regulate in a reasonable and uniform man- 
tr how the privilege of voting shall be exer- 
sed.38 Thus, certain provisions may apply only 
> cities and villages, and have no application to 
3unty precincts.3S Indeed, some constitutions dis- 
nguish between voters residing in cities and vil- 
Lges and those residing elsewhere, by providing 
lat the former shall, and that the latter shall not, 
e required to apply in person for registration, and 


a statute which directly or indirectly contravenes 
this provision is invalid.'^o 

In the absence of statutory or constitutional au¬ 
thorization, a municipality has no power to provide 
for registration of voters for purposes of a muni¬ 
cipal election. A city authorized by statute to con¬ 
duct its elections without registration of its voters, 
or to adopt the general registration law of the 
state for such purpose, with specified modifications, 
cannot provide by ordinance for a registration dif¬ 
ferent from that provided by such registration 
law.41 


II. QUALIFICATIONS AND DISQUALIFICATIONS OF VOTEES 


14. In General 

The power to prescribe the qualifications of a 
oter is treated generally supra § 13 a. The vari- 
us qualifications and disqualifications for voting 
re discussed infra §§ 15-35, while in § 115 infra 
[le qualifications of voters at primary elections are 
reated. 

Examine Pocket Parts for later cases. 

15. Constitutional and Statutory Provisions 

Laws relating to the qualifications of voters ordinarily 
re construed to be mandatory. 

The provisions of election laws relating to the 
[ualifications of voters ordinarily are construed to 

le mandatory.^ 2 


While the Nineteenth Amendment to the federal 
constitution prevents the state from making sex 
a qualification for voting, see supra § 8 b (2), it 
does not operate to change, alter or abrogate any 
other qualification for voting.^3 

§ 16. Eligibility and Disqualification in Gen¬ 
eral 

The qualifications and disqualifications of voters are 
‘those prescribed by constitutional and statutory provL 
sions, such as mental capacity, military service and 
pauperism. 

Within the,limitations of the federal constitution, 
the qualifications and disqualifications of voters 
are those prescribed by the state constitutions and 
statutory regulations.^^ Persons who possess such 


7. XJ.S.—In re Appointment of 
Supers., C.C.Ga., 52 F. 254. 

:y.—Atherton v. Fox, 54 S.W.2d 11, 
245 Ky. 718. 

Aid.—Bangrs v. Fey, 152 A. 508, 159 
Md. 548, 

S-eneral and local laws see the O.J. 
S. title Statutes §§ 152-211, also 59 
C.J. p 721 note 46 et seq. 

Szteait of nulfonnity required 
The provision of statute cover- 
ng registration before primary elec- 
ions expressly excepting Baltimore 
sity from effect of enactment did not 
•ender statute violative of constitu- 
.ional provision that general assem- 
)ly should provide for uniform reg- 
stration, since, constitutional provi¬ 
sion was concerned not with perfect 
iniformity in time and other condi- 
.ions not substantially affecting vot- 
ng franchise, but only with matter 
)f uniformity in basis of franchise. 
—Binswanger v. Whittle. 2 A.2d 174, 
L76 Md. 146. 

58. Okl.—Loftls V. School Dist. No. 
52 of Beckham County, 290 P. 1101, 
144 Okl. 281. 

^0 C.J. p 66 note 3. 


39. Kan.—State v. Butts, 2 p. 618, 
31 Kan. 537. 

20 C.J. p 67 note 4. 

40. N.T.—Rupert v. Rees, 106 N. 
E. 323, 212 N.T. 514—Fraser v. 
Brown, 96 N.E. 365, 203 N.Y. 136, 
Ann.Cas.l913B 14. 

41- W.Va.—State v. Porter, 99 S.E. 
508, 84 W.Va. 399. 

42. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

Ind.—Werber v. Hughes, 148 N.E. 
149, 196 Ind. 542. 

Wis.—Manning v. Young, 247 N.W. 
61, 210 Wis. 588. 

40. Pa.—In re The 19th Amend¬ 
ment, 29 Pa.Dist. 715. 

44. Fla.—State ex rel. Landis v. 
Board of Public Instruction of 
Hillsborough County, 188 So. 88, 
137 Fla. 244—Leavine v. State, 133 
So. 870, 101 Fla. 1370. 

Ga.—Upson v. Almand, 9 S.E.2d 662, 
190 Ga. 376. 

N.Y.—Johnson v. City of New York, 
9 N.B.2d 30, 274 N.Y. 411, 110 A. 
L.R. 1502, aflirmingr, Bo we v. Cohen, 
294 N.Y.S. 833, 162 Misc. 913. 
Denial of suffrage because of race 
or sex see supra § 8. 
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Power to prescribe qualifications see 
supra § 13 a. 

Power of United States to prescribe 
qualifications see supra § 5. 
Municipal elections 

Qualifications for voting in mu¬ 
nicipal election are same as in gen¬ 
eral election.—Gower v. Carter, 139 
S.B. 604, 194 N.C. 293—Echerd v. 
Viele, 80 S.E. 408, 164 N.C. 122. 
Statutory referendum elections 
Statutory referendum elections are 
not “elections'* within constitutional 
provision relating to qualifications of 
electors in all “elections" thereunder. 
—Masters v. Duval County, 154 So. 
172, 114 Fla. 205, certiorari denied 55 
S.Ct. 70, 293 U.S. 559, 79 L.Ed. 
660. 

Disqualifloation resultixig from cor¬ 
rupt practices in eleotiou 

(1) Mayor, found guilty of corrupt 
practices in election proceeding, was 
not entitled to immunity from dis¬ 
qualifications for voting because he 
testified at hearing on election peti¬ 
tion, where his testimony was giv¬ 
en without objection.—^Ross v. Crane^ 
195 N.E. 884, 291 Mass. 28. 

(2) Mayor, found guilty of cor¬ 
rupt practices, was not entitled to 
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qualifications are entitled to vote,46 while those 
who are without some or all of the prescribed qual¬ 
ifications may not vote.^® 

In the absence of constitutional or statutory 
provisions, physical disability ^7 or sexual immoral¬ 
ity^^ is not a disqualification for voting. 

The fact that the voters* names appear on the 
registration list has been held not to be a conclu¬ 
sive test of their qualifications to vote.^9 

Where noncompliance with the election law aris¬ 
es from an imperfect performance of duty by an 
officer rather than out of an entire omission by 
the officer to perform his duty, voters cannot be 
legally barred from voting, since misfeasance or 
malfeasance of a public officer can have no effect 
to impair a personal, vested constitutional right.^o 

Mental capacity. As a general rule, usually as 
a result of constitutional or statutory regulation, 
no person non compos mentis, or insane is quali¬ 
fied to vote at any election,®! and where disquali¬ 
fied by such regulations, persons under guardian¬ 
ship are ineligible to vote.®^ Persons under guard¬ 
ianship are those who, because of some peculiarity 
of status, defect of age, understanding, or self- 
control, are considered incapable of managing 
their own affairs, and who, therefore, have some 
other person lawfully invested with the power and 
charged with the duty of taking care of their per¬ 
sons or managing their property, or both.®® 

The vote of a man otherwise qualified, however, 
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who is neither a lunatic nor an idiot, but whose 
faculties are merely greatly enfeebled by age, ought 
not to be rejected.®^ The test is substantially the 
same as in cases where the validity of a will is 
attacked on the ground that the testator was not 
of sound mind when it was executed, that is, if 
the voter knew enough to understand the nature 
of his act, that is sufficient.®® 

Military service. Some state constitutions dis¬ 
qualify from voting in the state persons who are 
in the service of the United States army,®® or who 
are in the regular army,5*^ while others expressly 
prohibit the disqualification of persons who are in 
the military or naval service of the United States 
and who are otherwise entitled to vote.®® 

Pauperism. Where so provided by constitutional 
or statutory regulations, persons who, within a 
certain period of - time before election, have been 
supported either wholly or partly as public charg¬ 
es are disqualified as electors.®® In the absence 
of constitutional or statutory disqualification, there 
is no reason why persons incapable of self-support, 
who are in other respects qualified to vote, should 
be denied that privilege.®® 

When pauperage is made a disqualification, a 
pauper is restored to his right of suffrage as soon 
as he again becomes self-supporting.®! 

Holding of office. Some statutes confer the 
right of suffrage on members of a municipal gov¬ 
ernment. Such statutes do not apply to assistants 


immunity from disqualifications for 
voting* because he testified at hear¬ 
ing on election petition, since such 
disqualifications were not “penalties 
or forfeitures” within statute grant¬ 
ing immunity therefrom.—Koss v. 
Crane, supra. 

45. Ill.—People v. Williams, 131 N. 
E. 270, 298 Ill. 86. 

Mo.—State ex rel. Ellis v. Brown, 33 
S.W.2d 104, 826 Mo. 627. 

Tex.—Cunningham v. McDermett, 
CivApp., 277 S.W. 218. 

46. Ill.—Donovan v. Comerford, 163 
N.B. 657, 332 Ill. 230, certiorari de¬ 
nied 49 S.Ct. 263, 279 U.S. 842. 73 
L.Ed. 988. 

Miss.—Shaw v. Burnham, 191 So. 484, 
186 Miss. 647. 

N.Y.—In re Poster, 206 N.Y.S. 853, 
123 Misc. 852. 

47. Ill.—People v. Williams, 131 N. 
E. 270, 298 IlL 86. 

48. Mo.—Gass v. Evans, 149 S.W. 
628, 244 Mo. 329. 

49. Ga.—Garrett v. Cowart, 101 S. 
E. 186, 149 Ga. 557. 

50. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 


51. Ariz.—^Porter v. Hall, 271 P. 411, 
34 Ariz. 308. 

20 C.J. p 80 note 41. 

Evidence of insanity 
It is competent to show that a 
person who voted was non compos 
mentis and this without a finding in 
lunacy.—Thompson v. Ewing, 1 

Brewst., Pa., 67. 

Evidence held insufficient 

To show that one was an idiot or 
insane person.—^Youngblood v. Thorn, 
224 S.W. 962, 146 Ark. 466. 

52. Ariz.—Porter v. Hall, 271 P. 411, 
34 Ariz. 308. 

53. Ariz,—^Porter v. Hall, supra. 

54. Ill.—^Welsh V. Shumway, 83 N.E. 
549, 232 Ill. 54, 76. 

Ohio.—Sinks v. Reese, 19 Ohio St. 
306, 2 Am.R. 397. 

55. Ill.—^Welsh V. Shumway, 83 N.E. 
549, 232 Ill. 54. 

20 C.J. p 81 note 44. 

56. Tex.—Savage v. Umphries, Civ. 
App., 118 S.W. 893. 

Service in army or navy as affecting 
residence for voting purposes see 
infra § 24. 


Voting by persons absent in military 
service see infra § 210. 
Applicability of provision to mexn- 
bers of Civilian Conservation 
Corps 

Disqualification of citizens in mili¬ 
tary service from exercising right 
of franchise was not applicable to 
members of Civilian Conservation 
Corps who were otherwise qualified 
to vote.—^McBeth v. Streib, Tex.Clv. 
App., 96 S,W.2d 992. 

57. Neb.—State v. Moorhead, 167 N. 
W. 70, 102 Neb. 276. 

20 C.J. p 81 note 49. 

58. Nev,—^Maclean v. Brodigan, 172 
P. 376, 41 Nev. 468. 

59. Mo.—^Hale v. Stimson, 95 S.W. 
885, 198 Mo. 134. 

20 C.jr. p 80 note 38. 

Residence for voting purposes of in¬ 
mates of public or charitable insti¬ 
tutions see, infra § 23. 

60. U.S.—^Le Moyne v. Farwell, 
Smith Cas.Cont.El. 406. 

61. Mass.—Opinion of Justices, 124 
Mass. 596. 

20 C.J. p 80 note 40 [a]. 
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or subordinate employees.®* 

§ 17. Age 

A person may not vote until he has attained the 
age prescribed by the constitutions or statutes, which 
generally is twenty-one years. 

It is within the jurisdiction of the various states 
to fix the age of voters.^^ xhe Nineteenth Amend¬ 
ment to the federal constitution with respect to 
woman suffrage, see supra § 8 b (2), leaves to the 
states the determination of the age at which wo¬ 
men may vote.®^ 

The age fixed by the constitutions and statutes 
in the various states generally is twenty-one 
years,®® and persons under the prescribed age are 
ineligible to vote.®® Where the age is fixed by the 
constitution, it may not be changed by statutory 
regulations.®*^ 

For the purpose of voting a person becomes of 
full age on the day preceding the twenty-first an¬ 
niversary of his birthday,®® except in jurisdictions 
which have adopted the civil law rule that minors 
are persons who have not attained the age of twen¬ 
ty-one years complete.®® 

§ 18. Citizenship 

Unless required by the constitution or statutes citi¬ 
zenship is not a qualification for voting. 

In the absence of a constitutional or statutory 
requirement, citizenship is not a qualification for 
voting.*^® It has been held that where the consti¬ 
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tution provides that all male ‘‘inhabitants” above 
the age of twenty-one years who have resided in 
the state for a certain period shall have the right 
to vote, unnaturalized aliens who possess the other 
requisite qualifications are inhabitants within the 
meaning of the constitution,*^^ although it has also 
been held that the constitutional authority given 
to inhabitants and residents to vote is restrained to 
such inhabitants and residents as are citizens.^® 

It is usually required that an elector, shall be a 
citizen of the United States and of the state in 
which he votes,*^® and under such regulations one 
who has filed his declaration of intention to become 
a citizen of the United States but has not received 
the certificate of naturalization, is not entitled to 
vote.^^ 

On the other hand, where the constitution or 
statutes expressly so provide, the mere declaration 
of intention to become a citizen of the United 
States by an alien who possesses the other neces¬ 
sary qualifications entitles him to the right of suf¬ 
frage,*^® especially after long and undisputed ex¬ 
ercise of the rights of citizenship and proof of 
every other requirement of the statute.^® How¬ 
ever, such a provision does not include alien ene¬ 
mies who have declared their intention to become 
citizens in conformity vrith naturalization laws.*^*^ 

While citizenship with the accompanying right 
to vote, cannot by implication be extended to the 
son of an alien, merely because the father’s dec¬ 
laration of intention to become a citizen was made 
before the son attained his majority,*^® yet if a 
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62. Philippine.—^U. S. v. Dungca, 27 
Philippine 274, 

63. Fla.—^Riley v. Holmer, 131 So. 
330, 100 Fla. 938. 

Power of states to regulate suffrage 
see supra § 4. 

64. Fla.—^Riley v. Holmer, supra. 

65. Fla.—Riley v. Holmer, supra. 
Ky.—Prewitt v. Wilson, 46 S.W.2d 

90, 242 Ky. 231. 

N.T.—^People v. Schum, 168 N.Y.S. 
391, 102 Misc. i43. 

66 . Ky ,—Stice v. Parsley, 290 S.W. 
471, 217 Ky. 653—Siler v. Brown, 
284 S.W. 997, 215 Ky. 199. 

Married women 

N.C.—Gower v. Carter, 143 S.B. 513, 
195 N.C. 697. 

67. Fla.—^Riley v. Holmer, 131 So. 
330, 100 Fla. 938. 

Statute removing disabUlties on mar¬ 
riage 

Statute removing disabilities of 
male minors who are married con¬ 
fers no right of suffrage on males 
under twenty-one.—^Riley v. Holmer, 
supra. 


68 . Ala.—Frost v. .State, 45 So. 203, 
204, 153 Ala.'654. 

20 C.J. p 67 note 18. 

69. La.—State v. Joyce, 49 So. 221, 
123 La. 637, 17 Ann.Cas. 905. 

7a Pa.—Stewart v. Poster, 2 Binn. 

110 . 

20 C.J. p 68 note 27. 
xYliens generally see Aliens. 
Citizenship generally see Citizens. 

71. Ill.—Spragins v. Houghton, 3 
Ill. 377. 

20 C.J. P 68 note 27. 

72. Mass.—^In re Opinion of the 
Justices, 135 N.B. 173, 240 Mass. 
601. 

20 C.J. p 68 note 28. 

73. Ill.—Flowers v. Kellar, 153 N.B. 
351, 322 Ill. 265. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

N.C.—Gower v. Carter, 143 S.B. 513, 
195 N.C. 697. 

20 C.J. p 67 note 21. 

Forfeiture of citizenship as disquali¬ 
fying voter see infra § 32. 

74. Ala.—Gardina v. Jefferson Coun¬ 
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ty Bd. of Registrars, 48 So. 788, 160 
Ala. 155. 

Ill.—Gill V. Shurtleff, 56 N.B. 164, 183 
Ill. 440. 

75. U.S.—^In re Wehrel, D.C.Ark., 
157 P. 938. 

20 C.J. p 68 notes 23, 25. 

Failure to declare intention 

An alien who is not naturalized 
and who has not declared his inten¬ 
tion to become a citizen is not en¬ 
titled to vote.—Ramsay v. Wilhelm, 
Tex.Civ.App., 52 S.W.2d 757, error 
refused—^McCharen v. Mead, Tex.Civ. 
App., 275 S.W. 117—Huff v. Duffield, 
Tex.Civ.App., 251 S.W. 298. 

76. U.S.—Boyd v. Nebraska, Neb., 
12 S.Ct. 375, 143 U.S. 135, 36 L.Bd. 
103. 

Ky.—Cowan v. Prowse, 19 S.W. 407, 
93 Ky. 156, 14 Ky.L. 273. 
Presumption of naturalization aris¬ 
ing from exercise of rights of citi¬ 
zen see Aliens § 144. 

77. Kan.—State v. Coveil, 175 P. 989, 
103 Kan. 754. 

78. Neb.—^Haywood v. Marshall, 73 
N.W. 449, 53 Neb. 220. 
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father becomes a naturalized citizen of the United 
States before his son reaches his majority, and the 
latter, although alien-born, ipso facto becomes a 
citizen, see Aliens § 146, he need not go through 
the formality of naturalization in order to be en¬ 
titled to voters 

§19. Residence 

Residence of an elector In a particular locality usually 
is required as a qualification for voting, and ordinarily 
residence means domicile. 

Residence of an elector in the state, county, and 
election district, respectively, is commonly required 
by the constitutions and statutes of the various 
states as a qualification for voting,so and in order 
to vote the elector must have resided in the state, 
county, and election district, respectively for the 
prescribed period of time preceding the election.Si 
Where the statute prescribes a certain period of 
residence in the state and in the county, residence 
for a certain period of time in a subdivision of the 
county is not required.S2 In the absence of consti¬ 
tutional limitations, the legislature may prescribe 


residence as a qualification for voting.ss However, 
where residence is required by the constitution, a 
statute is invalid which attempts to permit nonresi¬ 
dents to vote.S4 The object prescribing residence 
as a qualification for the exercise of the elective 
franchise is not only to identify voters and to pre¬ 
vent fraud, but also to assure that each voter will 
become in fact a member of his community and 
take an interest in its government.^® In case of 
doubt as to a voter’s residence, it is to be resolved 
in favor of the permanency of residence in the 
precinct where he casts his ballot.8 6 

In determining residence for voting purposes, 
every man is presumed to have the right to fix 
his residence according to his own desires.87 This 
presumption applies to single as well as to mar¬ 
ried men, 8 8 notwithstanding the fact that single 
men change their places of residence more fre- 
quently.®8 ■ 

The term “residence” or “reside” as used in 
constitutional and statutory provisions relating to 
the qualifications of electors ordinarily is synony¬ 
mous with home or domicile,8° denoting a perma- 


79. U.S.—^Boyd v. Nebrasica, Neb., 
12 S.Ct 376, 143 U.S. 135, 36 L. 
Bd. 103. 

80. Ala.—^Ex parte Bullen, 181 So. 
498, 602, 236 Ala. 56, citing Cor¬ 
pus Juris. 

Ark.—Scott V. County Board of Ed¬ 
ucation, 31 S.W.2d 736, 182 Ark. 
472. 

Qa.—^Upson V. Almand, 9 S.E.2d 
662, 190 Ga. 376. 

Ill.—Kelly V. Brown, 141 N.E. 743, 
310 Ill. 319. . 

Iowa.—^Willis v. Consolidated Inde¬ 
pendent School Dist. of Cromwell, 
Union and Auams Counties, 227 
N.W. 532, 210 Iowa 391. 

Ky.—Collins v. Casebolt, 125 S.W.2d 
737, 2<6 Ky. 787—Branham v. 

Branham, 125 S.W.2d 226, 276 Ky. 
767—Campbell v. Wilder, 80 S.W. 
2d 604, 258 Ky. 518—Matney v. 
Elswick, 45 S.W.2d 1046, 242 Ky. 
183 —Stice v. Parsley, 290 S.W. 471, 
217 Ky. 653. . 

N.J.—^In re Erickson, 10 A.2d 142, 
18 N.J.Misc. 6—^Eckert v. Donahue, 
129 A. 413, 3 N.J.Misc. 276—Sny¬ 
der V. Callahan, 129 A. 410, 3 N.J. 
Misc. 269. 

N.C.—Gower v. Carter, 143 S.E. 513, 
196 N.C. 697. 

Tex.—Sartwelle v.’ Dunn, Civ.App., 
120 S.W.2d 130—State ex rel. Hunt 

V. Scanlan, Civ.App., 75 S.W. 2d 

989, 991, citing Corpus Juris— 

Wright V. Marquis, Civ.App., 256 S. 

W, 637. 

20 C.J. p 68 note 34. 

Absent vpters acts see infra § 210. 


Voting at polling place outside of 
election district see infra § 199. 

81. Cal.—Robinson v. McAbee, 222 
P. 871, 64 CaLApp. 709. 

Ill.—Neff V. George, 4 N.B.2d 388, 
364 Ill. 306—^Donovan v. Comer- 
ford, 163 N.E. 657, 332 Ill. 230, 
certiorari denied 49 S.Ct. 263, 279 

U. S. 842, 73 L.Bd. 988. 

Ky.—^Branham v. Branham, 126 S.W. 
2d 226, 276 Ky. 767—Siler v. Brown, 
284 S.W. 997, 215 Ky. 199. 

N.J.—Schweitzer v. Buser, 190 A. 89, 
15 N.J.Misc. 217. 

N.C.—Gower v. Carter, 143 S.E. 513, 
195 N.C. 697. 

Ohio.—Jolly V. Deeds, 21 N.E.2d 108, 
135 Ohio St. 369. 

S.C.—State V. Williams, 154 S.E. 
164, 167 S.C. 290, 

Tex.—^Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused—^Hill 

V. Mays, Civ.App., 278 S.W. 919. 

20 C.J. p 68 note 84. 

Besidauce preceding next general 
election 

Constitution requiring a certain 
period of residence before the elec¬ 
tion for qualified voter referred to 
next general election.—McGill v. 
Simmons, 157 S.B. 273, 172 Ga. 127. 
Alteration of county boundaries 
Where electors otherwise qualified 
reside in particular territory in a 
county, and such electors at an elec¬ 
tion for that purpose vote to de¬ 
tach such territory from that coun¬ 
ty of which they form a part, and 
to annex it to another county, and 
where the county to which they seek 
to be annexed votes in favor of an- 
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nexation of such territory, and the 
governor issues a proclamation de¬ 
taching the territory to the new 
county, such electors are not quali¬ 
fied to vote in the primary or gen¬ 
eral election in the • county to which 
they are annexed, until they have re¬ 
sided therein for a period of six 
months.—State v. Huggins, 230 P. 
716, 107 Okl. 80. 

82. Tex.—Warren v. Robinson, Civ. 
App., 32 S.W.2d 871. 

83. Tenn.—Clay v. Buchanan, 36 S. 
W.2d 91, 162 Tenn. 204. 

Power to prescribe qualifications see 
supra § 13 a. 

84. S.C.—Thomas v. Macklen, 195 
S.B. 539, 186 S.C. 290. 

85. Md.—Shenton v. Abbott, 15 A.2d 
906—Hill V. Niblett, 187 A. 869, 
171 Md. 653—^Wagner v. Scurlook, 
170 A. 639, 166 Md. 284—Shaeffer 
V. Gilbert, ?0 A. 434, 73 Md. 66. 

86 . Colo.—Bullington v. Grabow, 
298 P. 1059, 88 Colo. 561—Kay v. 
Strobeck, 264 P. 150, 81 Colo. 144. 

87. Tex.—^McBeth v. Streib, Civ. 
App., 96 S.W.2d 992. 

88 . Tex.—McBeth v. Streib, supra. 

89. Tex.—^McBeth v. Streib, supra. 

90. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

Ga.—^Avery v. Bower, 152 S.E. 239, 
170 Ga. 202. 

Iowa.—^Dodd v. Lorenz, 231 N.W. 
422. 210 Iowa 513. 

Ky.—^Elam v. Maggard, 178 S.W. 
1066, 165 Ky. 733. 

Md.—^Wagner v. Scurlook, 170 A- 
539, 166 Md. 284. 
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nent dwelling place, to which the party when ab¬ 
sent intends to return,a place where a man es¬ 
tablishes his abode, makes the seat of his prop¬ 
erty, and exercises his civil and political rights.®^ 
A real and not an imaginary abode, occupied as a 
home or dwelling is essential to constitute resi- 
dence.93 It must be such a residence as a voter 
apparently chooses, and has' the right to assume, 
and which he may leave as interest or caprice 
may dictate, but without any intention to change 
it.94 

The fact of residence for the purpose of voting 


depends largely on the intention of the person of¬ 
fering to vote,especially where the voter is un¬ 
married and has no family.^s However, residence 
for voting is not wholly a question of intention, 
but is a question of fact and intention.Xhe in¬ 
tention must be evidenced by conduct,and unless 
it is otherwise provided by the constitution or stat¬ 
ute, a sojourn in a place, however long, without 
the intention of making it a permanent home, will 
not qualify the sojourner as an elector.^ An elec¬ 
tor’s statement with respect to his intention is not 
controlling, but must be taken in connection with 


N.J.—^In re Erickson, 10 A.2d 142, 
18 N.J.Misc. 5—^Brueckmann v. 
Frignoca, 152 A. 780, 9 N.J.Misc. 
128. 

Pa.—^In re Dawson’s Registration, 9 
Pa.Dist. & Co. 9. 

B.I.—^In re Opinion of the Justices, 
16 A.2d 331. 

Tenn.—Brown v. Hows, 42 S.W.2d 
210, 163 Tenn. 178, denying re¬ 
hearing 40 S.W.2d 1017, 163 Tenn. 
138. 

20 C.J. p 68 note 37. 

Domicile see Domicile § 1 et seq. 

Residence as legal residence 

(1) In connection with the right to 
vote, residence means legal residence. 
—^Huston V. Anderson, 78 P. 626, 146 
Cal. 320. 

(2) Residence when used with ref¬ 
erence to the right of suffrage means 
legal residence, the place of domicile 
or permanent abode as distinguished 
from temporary residence,—^Herron 
V. Passailaigue, 110 So. 539, 92 Fla. 
818. 

Bona fide resident 
The ordinary rules of construc¬ 
tion used in determining the mean¬ 
ing of the word “residents,” when 
such word is generally found with no 
qualifying phrase in election laws, 
will be applied in construing Comp. 
St.l921 § 10283, providing that in or¬ 
der to be legal electors they must 
‘ be “bona fide residents for more 
than three months next preceding 
such school district bond election, 
within the limits of such school dis¬ 
trict,*’ for the reason that said 
word standing unqualified in such 
laws carries within itself the im¬ 
plication that such residence shall be 
in good faith.—Stevens v. Union 
Graded School Dist No. 2 of Canadi¬ 
an County, 275 P. 1056, 136 Okl. 
10 . 

Fexmanent abode 

(1) The term “permanent abode” 
within the meaning of a statute de¬ 
claring that a permanent abode is 
necessary to constitute a residence 
is synonymous with “residence."— 
Park v. Hood, 27 N.B.2d 838, 374 Ill. 
36—^Pope V. Board of Election Com’rs, 
18 N.B.2d 214, 370 Ill. 196—Bullman 


V. Cooper. 200 N.E. 173, 362 Ill. 
469. , 

(2) A permanent abode means 
nothing more than a domicile.—Bull- 
man V. Cooper, supra—^Moffett v. Hill, 
22 N.E. 821. 131 Ill. 239. 

(3) “Domicile” and “residence” for 
voting purposes are not synonymous. 
—^Park V. Hood, supra—Pope v. 
Board of Election Com'rs, supra. 
Presumption of residence at place 

where voter lives 

Person is presumed, ordinarily, to 
reside where he lives, and such pre¬ 
sumption is applicable to question of 
residence for voting privileges, pro¬ 
vided person has lived in certain 
place for length of time prescribed. 
—^McBeth V. Streib, Tex.Civ.App., 96 
S.W.2d 992. 

Determination by board of registra¬ 
tion 

General election law prescribing 
standard for determining voter's resi¬ 
dence was consistent with Model 
Registration Law for first-class 
cities and should guide board in de¬ 
termining residence of applicant for 
registration or transfer of registra¬ 
tion record from one precinct to an¬ 
other.—^Board of Registration Com’rs 
V. Campbell, 65 S.W.2d 713, 251 Ky. 
597. 

91, Colo.—Merrill v- Shearston, 214 
P. 540, 73 Colo. 230, 

Ind.—Quinn v. State, 35 Ind. 485, 9 
Am,R. 754. 

Iowa.—^Willis v. Cromwell, Union and 
Adams Counties Consolidated In¬ 
dependent School Dist., 227 N.W. 
532, 210 Iowa 391. 

I N.C.—Groves v. Commissioners of 
Rutherford County, 105 S.E. 172, 
180 N.C. 568. 

Ohio.—Jolly V. Deeds, 21 N.E.2d 108, 
135 Ohio St. 369. 

Pa.—^Petition of Daniels, 30 Pa.Dist. 

& Co. 439. 

20 C.J. p 68 note 37. 

Place of business not a residence 
Ill.—Pope V. Board of Election 
Com'rs, 18 N.E.2d 214, 370 Ill. 
196. 

S.C.—Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15. 

92. Pa.—Commonwealth ex rel. 
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Walker v. Hoke, 2 Pa.D5st. & Co. 
766, 19 Sch.Leg.Rec. 210. 

93. Ill.—Park v. Hood, 27 N.E.2d 
838, 374 Ill. 36—Pope v. Board of 
Election Com’rs, 18 N.E.2d 214, 370 
Ill. 196. 

94. N.Y.—^Hirschhorn v. Ahearn, 245 
N.Y.S. 475, 230 App.Div. 533. 

95. Ill.—Park' v. Hood, 27 N.E.2d 
838, 374 Ill. 36. 

Iowa.—Dodd v. Lorenz, 231 N.W. 422, 
210 Iowa 513. 

S.C.—^Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15. 

Tex.—Hogg V. Waddell, Civ.App., 42 
S.W.2d 488. 

Wis.—In re Burke, 282 N.W. 598, 229 
Wis. 545. 

20 C.J. p 69 note 40. 

96. Ill.—Bullman v. Cooper, 200 N.E. 
173, 362 Ill. 469. 

97. N.Y.—^Application for Removal 
of Voters’ Names from Registry 
List of Third Election Dist. of 
Town of Altamount, Franklin 
County. 231 N.Y.S. 396, 133 Misc. 
38. 

I Pa.—^In re Dawson’s Registration, 9 
Pa.Dist. & Co. 9. 

Tenn.—Brown v. Hows, 42 S.W.2d 
210, 163 Tenn. 178, denying rehear¬ 
ing 40 S.W.2d 1017, 163 Tenn. 138. 

20 C.J. p 69 note 39. 

98. Ala.—^Pope v. Howie, 149 So. 
222, 227 Ala. 154. 

Colo.—Bullington v. Grabow, 298 P. 
1059, 88 Colo. 561. 

Pa.—Registration of Voters in West 
Precinct of Potter Township, 27 
Pa.Dist. & Co. 374—^Appeal of Kel¬ 
ly, 9 Pa.Dist. & Co. 666—In re 
Dawson’s Registration, 9 Pa.Dist. 
& Co. 9. 

99. N.Y.—^Application for Removal 
of Voters* Names from Registry 
List of Third Election Dist. of 
Town of Altamont, Franklin Coun¬ 
ty, 231 N.Y.S. -396, 133 Misc. 38. 

1. Iowa.—^Willis v. Cromwell, Union 
and Adams Counties Consolidated 
Independent School Dist., 227 N.W. 
532, 210 Iowa 391. 

20 C.J. p 68 note 37. 

Permanency of residence see infra 

§ 20 . 
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his acts and conduct.^ The best evidence of inten¬ 
tion to establish a voting residence ordinarily comes 
from the acts of the person rather than from his 
declarations.^ Hence, the right to vote in a certain 
precinct requires the concurrence of two things— 
the act of residing coupled with the intention to 
do soA 

Residence in a state means a residence at some 
particular place therein, and the time required for 
acquiring a residence does not begin while a per¬ 
son is in transit to such place.^ A voter who has 
acquired a residence for voting may retain such 
residence until he abandons and removes therefrom 
with the intent to become a resident elsewhere.® 

While there is no absolute criterion by which 
to determine one’s place of residence for voting, 
but each case must depend on its particular facts 
and circumstances,'^ yet three rules seem to be rea¬ 
sonably established: (1) That a man must have a 
residence somewhere.® (2) That when once estab¬ 
lished it is presumed to continue until a new one 
is established.® (3) That a man can have but one 
domicile of citizenship at a time.^® When circum¬ 
stances are such that a man may claim a domicile 
at either one of two places, the place he regards 
as his home or domicile will be his residence for 


the purpose of voting.li 

Actual bona fide resident. In some states, the 
constitution or statutes relating to the qualifications 
for voters provide that a voter must be an actual 
bona fide resident of the place where he offers to 
vote.i2 The purpose of the requirement is to pro¬ 
vide a term of educational probation and to pre¬ 
vent a colonization of voters.^® 

Under such provisions the word '"residence” does 
not mean “domicile,but the abode at which a 
man actually lives and works.i® The law considers 
the fact of residence, rather than the intention of 
the person.!® 

Statutory rules for determining residence. In 
some jurisdictions statutes prescribe rules for de¬ 
termining residence for voting.!*^ Such statutes 
have been declared to be declaratory of the com¬ 
mon law.!® 

Where so provided by statute, the residence of 
a single man for voting purposes shall be deemed 
to be the place where he usually sleeps at night, 
and that of a married man, where his wife re¬ 
sides.!® Under such statutes, the intention of the 
voter is, nevertheless, a circumstance to be con- 
sidered.20 When it is contended that a married 


2. Ill.—Park V. Hood, 27 N.E.2d 838, 
374 Ill. 36. 

Ind.—Brownlee v. Duguid, 178 N.E. 

174, 93 Ind.App. 266. 

Ky.—Matney v. Elswick, 45 S.W.2d 
1046, 242 Ky. 183. 

Wis.—Iri re Burke, 282 N.W, 698, 229 
Wis. 545—Seibold v. Wahl, 159 N. 
W. 646, 164 Wls. 82, Ann.Cas.l917C 
400. 

Admissibility of declarations of vot¬ 
ers in election contests see infra § 
280. 

3. N.J.—In re Erickson, 10 A.2d 142, 
18 N.J.Mlsc. 6—^In re Sullivan, 5 A. 
2d 57, 17 N.J.Misc. 42. 

4- Ind.—Brownlee v. Duguid, 178 N. 

E. 174, 93 Ind.App. 266. 

N.J.—In re Erickson, 10 A.2d 142, 
18 N.J.Misc. 6. 

20 C.J. p 69 note 43. 

Zhability to obtain possession of 
leased premises 

One is not entitled to registra¬ 
tion in an election district, because 
of having taken a lease for a house 
therein providing for possession Oc¬ 
tober 1st, where unable to get pos¬ 
session, because of an order in dis¬ 
possess proceeding giving a tenant 
therein till October 14, to get out. 
—Gorman v. Doe, 178 N.Y.S. 270, 189 
App.Div. 107. 

5. Ohio.—^Esker v. McCoy, 5 Ohio 
Dec. (Reprint) 573, 6 Am.L.R. 694. 

6- Ala.—^Wilkerson v. Lee, 181 So. 


296, 236 Ala. 104, followed in Mc- 
Grilf V. Jernigan, 181 So. 299, 236 
Ala. 107. 

7. Okl.—^Richardson v. Gregg, 290 P. 
190, 191, quoting Corpus Juris. 

Pa.—Registration of Voters in West 
Precinct of Potter Township, 27 Pa- 
Dist. & Co. 374—^In re Dawson's 
Registration, 9 Pa.Dist. & Co. 9. 

20 C.J. p 69 note 45. 

Living on. properly situated In two 
states 

Votes of spouses living in Illinois 
on farm partly in Indiana and jointly 
cultivated by husband and father, at 
whose house in Indiana they resided 
part of each year, were legally cast 
in township of father’s residence.— 
McCormick v. Wall, 168 N.E. 454, 201 
Ind. 439. 

8. Okl.—^Richardson v. Gregg, 290 P. 
190, 191. 

20 C.J. p 69 note 46. 

9. Ala.—^Pope v. Howie, 149 So. 222, 
227 Ala. 154. 

Okl.—Richardson v. Gregg, 290 P. 
190. 

Wis.—In re Burke, 282 N.W. 598, 603, 
229 Wis. 545, citing Corpus Juris, 
20 C.J. p 69 note 47. 

la Okl.—^Richardson v. Gregg, 290 
P. 190., 

20 C.J. p 69 note 48. 

11. Ill.—Behrensmeyer v. Kreitz, 26 
N.E. 704, 135 Ill. 691. 
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12 . La.—Cambre v. Brignac, 140 So. 
702, 19 La.App. 437. 

20 C.J. p 69 note 56. 

13. La.—^Estopinal v. Vogt, 46 So. 
908, 121 L€u 883. 

14. La.—^Estopinal v. Michel, 46 So-. 
907, 121 La. 879, 19 L.R.A.,N.S., 
759. 

20 C.J. p 69 note 57. 

15. La.—State v. Joyce, 54 So. 933, 
128 La. 435. 

16. La.—State v. Joyce, supra. 

20 -C.J. p 69 note 59. 

Intention to change residence see in¬ 
fra § 21. 

17. Ky.—^Matney v. Elswick, 45 S. 
W.2d 1046, 242 Ky. 183. 

18. Wis.—In re Burke, 282 N.W. 698, 
229 Wis. 545. 

19. Ky.—^Waring v. Commonwealth, 
4 Ky.Op. 572. 

Ohio.—In re Ayer, 29 Ohio N.P.,N.S., 
325. 

Tex.—Stratton v. Hall, Civ.App., 90 S. 

W.2d 865, error dismissed. 

20 C.J. p 70 note 60. 

2a lu Texas 

(1) According to the later deci¬ 
sions, the intention of the voter is 
an important consideration.—^McBeth 
v. Streib, Civ.App., 96 S.W.2d 992— 
Stratton v. Hall, Civ.App., 90 S.W. 
2d 865, error dismissed—^Hill v. 
Mays, Civ.App., 278 S.W. 919—Huiff 
V. Duffield, Civ.App., 251 S.W. 298— 
Reid V. King. Civ.App., 227 S.W. 960. 
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man’s residence is in some place other than where 
his wife resides, the question must be determined 
by reference to the actual facts and circumstances, 
one of which is the voter’s intention.Under 
such statutes, a married man permanently sepa¬ 
rated from his family and living in a different state 
for the required period acquires a residence in 
such state which qualifies him to vote therein .22 

Ownership of premises. Ownership of premises 
is a fact to be considered in determining residence 
for voting purposes,^3 but it is not conclusive 
the more important consideration is the present re¬ 
lation of the individual to the premises, his pur¬ 
pose in leaving, and his intention to return.35 

Residence in precinct. Where required by the 
constitution or statutes, a voter must be a resident 
of the precinct in which he seeks to vote,^® and 
his residence therein must be for the period of 
time prescribed,^? although in some states a voter 
need not reside there any particular length of 
time; if he has resided the prescribed periods of 
time in the state and county, and is otherwise qual¬ 
ified, he is entitled to vote.33 


Where the line dividing two election districts 
runs through an elector’s dwelling house, he is en¬ 
titled to vote in the district in which the larger 
portion of his residence is situated.23 A person 
boarding in one ward and residing in another is 
not entitled to vote in the former. 

It has been held that where an individual is a 
bona fide resident of a county, but has no fixed 
residence or domicile in any particular precinct 
therein, he may vote in any precinct in which he 
may find himself on the day of election,3i but a 
person having no home or fixed abode, living in a 
certain district temporarily, is not entitled to vote 
at a local election therein.®^ 

Married woman. The legal residence for vot¬ 
ing purposes of a married woman not permanently 
separated from her husband is that of her hus- 
band.33 The Nineteenth Amendment to the feder¬ 
al constitution, see supra § 8 b (2), does not alter 
this rule.34 

However, under certain circumstances a married 
woman may establish a separate residence for the 
purpose of voting.35 A statute, providing that a 


(2) Under some earlier decisions 
one’s residence for voting- must be 
actual, and determined by actual 
facts, and not by the intention of the 
voter.—Garvey v. Cain, Civ.App., 197 
S.W. 765—Savage v. Umphries, Civ. 
App., 118 S.W. 893. 

Faying PoU taxes elsewhere 
The fact that one who actually re¬ 
sides in the state pays poll taxes in 
another state so that he may ac¬ 
quire public lands in such other 
state does not preclude him from 
voting in the state of his residence. 
—^Aldrige v. Hamlin, Tex.Civ.App., 
184 S.W. 602. 

21. Tex.—^McBride v. 6 antu, Civ. 
App., 143 S.W.2d 126—Stratton v. 
Hall, Civ.App., 90 S.W.2d 865, error 
dismissed. 

22 . Tex.—^Linger v. Balfour, Civ. 
App., 149 S.W. 795. 

23. N.T.—^In re Rooney, 159 N.T.S. 
132, 172 App.Dlv. 274. 

24^ Ky.—Collins v. Casebolt, 125 S. 
W.2d 737, 276 Ky. 787—Thompson 
V. Emmert, 46 S.W.2d 502, 242 Ky. 
415—^Matney v. Blswick, 45 S.W. 2d 
1046, 242 Ky. 183. 

Mass..—Commonwealth v. Ballou, 186 
N.E. 494, 283 Mass. 304. 

Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663—Hill v. Mays, Civ.App.. 
.278 S.W. 919. 

26 C.J. p 69 note 54. 

25. N.Y.—^In re Rooney, 159 N.T.S. 
132, 172 App.Div. 274. 


26. Ky.—Stice v. Parsley, 290 S.W. 
471, 217 Ky. 653. 

20 C.J. p 70 note 63. 

Place of voting see infra § 199. 
Municipal elections 

The constitutional provision that 
person to be entitled to vote ‘’at 
any election” shall have resided in 
precinct or ward three months im¬ 
mediately before election applies to 
municipal, as well as other, elec¬ 
tions.—^Huey V. Etheridge, 176 So. 
268, 234 Ala. 264. 

27. Ill.—Park v. Hood, 27 N.B.2d 
838, 374 Ill. 36. 

Ky.—Siler v. Brown, 284 S.W. 997, 
216 Ky. 199. 

2eL Tex.—^Linger v. Balfour, Civ. 

App., 149 S.W. 795. 

29. Cal.—Gray v. O'Banion, 138 P. 

977, 981, 23 Cal.App. 468. 

SO. Ill.—^Widwayer v. Davis, 83 N.E. 
87, 231 Ill. 42. 

31. Or.—^Wood V. Fitzgerald, 3 Or. 
568. 

32. Ill.—Shephard v. Allen, 17 N.E. 
756. 

33. Ala.—McGriff v. Jernigan, 181 
So. 299, 236 Ala. 107—Wilkerson v. 
Lee, 181 So. 296, 236 Ala. 104. 

Ind.—McArtor v. State, 148 N.E. 477, 
196 Ind. 460. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 832, 150 Kan. 368, citing CJor- 
pus Juris. 

Ky.—Price v. Judd, 185 S.W. 154, 169 
Ky. 772. 

Tex.—^Harwell v. Morris, Civ.App., 
143 S.W.2d 8,09, 
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Gorpns Juris cited for the proposi¬ 
tion that when a woman marries, her 
domicile, and therefore her legal res¬ 
idence, becomes that of her husband. 
—^Weisinger v. McGehee, 134 So. 148, 
150, 160 Miss. 424. 

34, Ala.—^Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Griif v. Jernigan, 181 So. 299, 236 
Ala 107. 

35. N.Y.—^Application for Removal 
of Voters’ Names from Registry 
List of Third Election Dist. of 
Town of Altamont, Franklin Coun¬ 
ty, 231 N.Y.S. 396, 183 Misc. 38. 

Separation of husband and wife 

(1) A married woman, living apart 
from her husband, who owned a one- 
fourth interest in a residential prop¬ 
erty in township, and intended to re¬ 
side in township, but who had left 
it in order to find work, had her 
residence for voting purposes in the 
township.—^Park v. Hood, 27 N.B.2d 
838, 374 111. 36. 

(2) Wife who, after husband left 
home, rented and moved to farm 
within school subdistrict, where she 
resided at time of election for school 
trustee, was legal voter,—Whitaker 
V. Stephens, 46 S.W.2d 1045, 242 Ky. 
164. 

(3) A woman, who had not seen 
nor heard of her husband for twenty- 
five years, was held, irrespective of 
PoLCode § 52 subd 5 § 1239 subds 7, 
9, and Code Civ.Proc. § 1963, subd 
26, a resident of the school district 
in which she lived and a registered 
elector within PohCode § 1728.— 
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woman abandoned by husband may acquire a set¬ 
tlement- as if she were unmarried, does not apply 
to the question of a separate residence for voting 

purposes.36 

Naturalised persons. As a general rule, for¬ 
eigners who have resided in the state, county, and 
precinct the required length of time are entitled to 
vote immediately on being naturalized,^^ although 
in some jurisdictions a probationary term of resi¬ 
dence after naturalization is required before this 
privilege is allowed.38 

§ 20. - Permanency of Residence 

Residence for the purpose of voting must have a cer. 
tain degree of permanency. 

While a residence for the purpose of voting at 
an election is the settled place of abode, see supra 
§ 19, yet it need not wholly be permanent, although 
a certain degree of permanency is required.39 

A permanent residence, to entitle one to vote, is 
where the intended voter means to abide and be¬ 
come a citizen until duty, business, moral obliga¬ 
tion, contract, resolution, or convenience may com¬ 
pel him to elect a new home as his place of dom¬ 
icile.'^® 

Unmarried man. An unmarried man may ac¬ 
quire a home separate and apart from his parents 
so.as to be entitled to vote in the election district 


§ 21 

in which such home is situated.^^ A single man 
who makes his home not with his parents but at 
the place where his work requires him to live is 
entitled to vote in the election district in which 
such place is situated,^ 2 even though his employ¬ 
ment may end at some time in the future^^ and his 
home is not a permanent one.^^ 

Married man. While a married man’s residence 
ordinarily is that of his wife and family, he may 
nevertheless have a separate residence for the pur¬ 
pose of voting.-*® 

§21. - Change of Residence in General 

To effect a change of residence for voting there must 
be an abandonment of the former residence and the 
acquisition of a new residence with the intent to make the 
new residence a permanent home. 

In order to work a change of residence for vot¬ 
ing there must be both in fact and intention an 
abandonment of the former residence and a new 
domicile acquired by actual residence, coupled with 
an intention to make it a permanent home.**® An 
absence for months or even years, if all the while 
the party intended it as a mere temporary arrange¬ 
ment, to be followed by a resumption of his for¬ 
mer residence, will not be an abandonment of such 
residence or deprive him of his right to vote there¬ 
at, the test being the presence or absence of the 

animus revertendi.^7 


Co veil V. Lee, 235 P. 79, 71 Cal.App. 
361. 

Temporary residence of liasband at 
time of maxxiaffe 

(1) If the husband, at time of 
marriage, has merely a temporary 
abode in the county where he and 
spouse live, and is a resident and 
qualified voter of another county, 
and he and spouse establish no fami¬ 
ly residence facto et animo at place 
of temporary abode prior to date of 
election in place of wife's former 
domicile, wife would still be a legal 
voter in her former domicile.—^Wil- 
kerson v. Lee, 181 So. 296, 236 Ala. 
104, followed in McGriff v. Jernigan,. 
181 So. 299, 236 Ala. 107. 

(2) Where a woman who was dom¬ 
iciled, registered, and paid poll tax 
in town of Columbia for year of mu¬ 
nicipal election was married a few 
months before election and there¬ 
after lived with husband in another 
county temporarily, such other coun¬ 
ty not being husband’s domicile, 
woman was entitled to vote in mu¬ 
nicipal election of Columbia.—Wil- 
kerson v. Lee, supra. 

36. Iowa.—State v. Mohr, 199 N.W. 

278, 198 Iowa 89. 

37. XJ.S.—U. S.' V. McCormick, C.C.D. 


C., 26 F.Cas.No.l6,663a, 2 Hayw. & 
H. 189. 

20 C.J. p 69 note 50. 

Citizenship as qualification see supra 
§ 18. 

38. Tenn.--Cook v. State, 16 S.W. 
471. 90 Tenn. 407, 13 L.R.A. 183. 

20 C.J. p 69 note 51. 

39. Ky.—^Branham v. Branham, 125 
S.W.2d 225, 276 Ky. 767. 

N.J.—In re Erickson, 10 A.2d 142, 18 
N.J.Mlsc. 5. 

20 C.J. p 70 note 72. 
m. Ill.—Park V. Hood, 27 N.E.2d 
838, 374 Ill. 36. 

Ky.—^Prewitt v. Wilson, 46 S.W.2d 
90, 242 Ky. 231. 

20 C.J. p 70 note 73. 

41. Ky.—^Murrel v. Allen, 203 S.W. 
313, 180 Ky. 604. 

4:2. Tex.—^McCharen v. Mead, Civ. 

App„ 275 S.W. 117. 

20 C.J. p 71 note 76. 

43. IVls.—State v. Galligan, 167 N. 
W. 803, 167 Wis. 487. 

20 C.J. p 71 note 76. 

44. Iowa.—Powers v. Harten, 167 
N.W. 693, 183 Iowa 764. 

45. Md.—Hill V. Niblett, 187 A. 869, 
171 Md. 653. 

46. Ala-—^Pope V. Howie, 149 So. 
222 „ 227 Ala. 154. 
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Md.—Garrett v. Keliher, 115 A. 594, 
139 Md. 390. 

N.J.—^In re Sullivan, 5 A.2d 57, 17 N. 
J.Misc. 42. 

Pa.—^Petition of Daniels, 30 Pa.Dlst. 

& Co. 439. 

20 C.J. p 71 note 78. 

Living l 2 L another town, during part 
of year 

That voters owned residence in 
another town where they annually 
lived from some time In September 
until some time in June, did not. as 
matter of law. change their domicile 
to such other town.—Commonwealth 
V. Ballou, 186 N.E. 494, 283 Mass. 
304. 

Burden of proof 

One challenging elector’s qualifi¬ 
cations has burden of showing that 
elector has actually abandoned his 
previously established' domicile.—In 
re Opinion of the Justices, R.L, 16 
A.2d 331. 

47. Ala.—^Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Grite V. Jernigan, 181 So. 299, 236 
Ala. 107—^Pope v. Howie, l49 So. 
222, 227 Ala. 154. 

•Colo .—^Bullington v. Qrabow, 298 P. 
1069, 88 Colo. 561-—Kay v. Strobeok, 
254 P. 150, 81 Colo. 144. 



ELECTIONS 


29 C.J.S. 


§ 21 


It has been said that there is no ambiguity in the 
word ^'resident,” but that every man is a resident 
who has taken up his permanent abode in the state 
with the intention of making it his home,^^ while 
one who is sojourning temporarily or for some 
special purpose is not a resident.^^ A person who 
takes up a permanent abode in a locality becomes 
a resident therein for voting although he may in¬ 
tend to return to the former home at some indefi¬ 
nite time in the future,50 or there is a mere possi¬ 
bility that he may return to his former home.51 
The fact that a voter has voted elsewhere in a 
previous election does not preclude him from voting 
in a different district, provided he can establish 
his residence in the new district for the prescribed 
period of time.52 

Where a voter abandons his residence in a state, 
county, or district and acquires one in another 


state, county, or district, he cannot again vote in 
the state, county, or district of his former residence 
until he has qualified by a new period of resi- 
dence.53 A voter who removes from the jurisdic¬ 
tion with the intention of remaining away thereby 
loses his residence, although he afterward changes 
his intention and returns,®^ and he cannot again 
vote in his former domicile until he has regained 
his residence by remaining in the jurisdiction for 
the statutory period.®® However, it has been held 
that one does not lose his residence by leaving it 
with the intention to remain away if suited, but 
to return if not suited.®® Where on the day of 
election the voter is in the process of moving to 
a new residence, but the removal has not been 
completed, he is entitled to vote in the district or 
precinct from which his removal has not been 
completed.®^ Further, where permitted by the 


Ill.—Park V. Hood, 27 N.R2d 838, 
374 Ill. 36. 

Ind.—Luga-r v. Bums, 150 N.B. 774, 

197 Ind. 646, rehearing denied 161 
N.E. 689, 197 Ind. 646. 

Iowa.—Slate v. Mohr, 199 N.W. 278, 

198 Iowa 89. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

Ky.—Coleman v. Coleman, 47 S.W.2d 
1034, 243 Ky. 279—Thompson v. 
Emmert, 46 S.W.2d 502, 242 Ky. 
415—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199. 

N.J.—Brueckmann v. Frignoca, 152 
A. 780, 9 N.J.Misc. 128. 

Pa.—^In re Sokach’s Election, 35 Pa. 
Dist. & Co. 435. 

S.D.—Viktora v. Cressman, 169 N. 

W. 551, 552, 41 S.D. 159. 

Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663—^McCharen v. Mead, 
Civ.App., 275 S.W. 117—HufE v. 
Duffleld, Civ.App., 251 S.W. 298— 
Reid V. King, Civ.App., 227 S.W. 
960. 

20 C.J. p 71 note 79. 

Renting home dating summer 

Where a registered voter residing | 
with his family had rented his house 
furnished for four and one-half 
months, reserving the attic, and rent¬ 
ed a room in Washington, D. C., 
while his family went to Maine for 
their accustomed summer vacation, 
after which all returned, he did not 
“take up a domicile, abode, dwelling 
place, or habitation out of this state“ 
within Code art. 33 § 28, so as to lose 
his right to vote.—Garrett v. Keliher, 
115 A. 594, 139 Md. 390. 

XxL Ibouisiaaia 

(1) The constitution provides that 
a voter shall be an actual, bona 
fide resident, see supra § 19, and an 
actual residence is not lost by a 
temporary absence necessitated by 
the business or calling of the voter. 


—Brantley v. Smith, 6 La.App. 182 
—20 C.J. P 71 note 79 [b] (2). 

(2) Where more than three months 
before primary election voter moved 
to another ward and notified regis¬ 
trar, who within thirty days prior to 
such election ^‘^ased his name from 
rolls, he was not qualified to vote in 
ward from which he moved.—Cambre 
v. Brignac, 140 So. 702, 19 I.a.App. 
437. 

<3) One permanently leaving par¬ 
ish to return only in event of change 
of business loses domicile and right 
to vote therein.—^Brantley v. Smith, 
supra. 

(4) Other cases.—State v. Joyce, 54 
So. 934, 128 La. 438—20 C.J. p 71 
note 79 [b] (3)-(6). 

48. Mo.—Chomeau v. Roth, 72 S.W. 
2d 997, 230 Mo.App. 709. 

20 C.J. p 71 note 80. 

49. Ill.—Flowers v. Kellar, 153 N.E. 
351, 322 Ill. 265. 

20 C.J. p 71 note 81. 

50. Ky.—Collins v. Casebolt, 125 S. 
W.2d 737, 276 Ky. 787—^Thompson 
V. Emmert, 46 S.W.2d 502, 242 Ky. 
415. 

51. Ky.—Matney v. Elswick, 45 S.W. 
2d 1046, 242 Ky. 183. 

52. Ky.—Branham v. Branham, 125 
S.W.2d 225, 276 Ky. 767. 

53. Ala.—Shepherd v. Sartain, 64 
So. 57, 185 Ala. 439. 

Ill.—Park V. Hood, 27 N.E.2d 838, 
374 Ill. 36—^Pope v. Board of Elec¬ 
tion Com’rs, 18 N.E.2d 214, 370 HI. 
196—Talbott v. Thompson, 182 N.E. 
784, 350 Ill. 86—Stevenson v. Ba'k- 
, er, 179 N.E. 842, 347 Ill. 304. 

Ind.—McCormick v. Wall, 168 N.E. 
454, 201 Ind. 439. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819. 150 Kan. 368. 

Ky.—Collins v. Casebolt, 125 S.W.2d 
737, 276 Ky. 787—Matney v. Els- 
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wick. 45 S.W.2d 1046. 242 Ky. 
183—Siler v. Brown, 284 S.W. 997, 
216 Ky. 199. 

Ohio.—Jolly V. Deeds, 21 N.E.2d 108, 
135 Ohio St. 369. 

Tex.—Sartwelle v. Dunn, Civ.App., 
120 S.W.2d 130—Stratton v. Hall, 
Civ.App., 90 S.W.2d 865, error dis¬ 
missed—McCharen v. Mead, Civ. 
App., 275 S.W. 117. 

Minister of gospel 
A minister was not entitled to 
vote in a county in which he had 
formerly lived, but from which he 
had moved to another county with 
no intention to return.—Clark v. 
Stubbs, Tex.Civ.App., 131 S.W.2d 663. 

54. Ky.—^Woods v. Blair, 300 S.W. 

597, 598, 222 Ky. 201, quoting Cor¬ 
pus Juris. 

20 C.J. p 71 note 83. 

55. Ky.—Woods V. Blair, 300 S.W. 
697, 222 Ky. 201—Siler v. Brown, 
284 S.W. 997, 215 Ky. 199. 

Tex.—McCharen v. Mead, Civ.App., 
275 S.W. 117. 

20 C.J. p 71 note 83. 

50. Wis.—In re Burke, 282 N.W. 

598, 229 Wis. 545. 

20 C.J. p 71 note 85. 

57. Ky.—Siler v. Brown, 284 S.W. 
997, 215 Ky. 199. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

Wis.—In re Burke, 282 N.W. 598, 229 
Wis. 545. 

Preparations for change of residence 
The purchasing of a lot, erecting 
and furnishing of a dwelling there¬ 
on, and completing every arrange¬ 
ment for its occupation as a home 
are only acts preparatory to a change 
of residence and do not constitute 
that change while the owner still 
occupies, of right, his former place 
of abode.—State v. McGeary, 38 A. 
165, 69 Vt. 461, 44 L.R.A. 446. 
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constitution or statutes, a person moving from a 
district or precinct to another one in the same 
county within a prescribed period of time before 
the election may vote in the district or precinct 
from which he has moved. 5 8 

Doing business in another county or district, A 
person does not lose his residence in one county 
by residing and doing business in another county 
during a portion of the year, where he had no in¬ 
tention of changing his residence ;59 neither does 
a person change his residence from one election 
district to another by renting rooms in the latter 
district and occupying them as an office but not for 
purposes of eating and sleeping.^® 

Residence for specific purpose. The mere act 
of abiding in a place for a specific purpose and for 
a definite time, with no present intention of re¬ 
maining and making it a permanent home, does 
not constitute such _ a residence as entitles one to 
vote.®^ 

§ 22. - Students 

Whether a student has a voting residence at a par¬ 
ticular piace depends on the facts of the particuiar case 
and governing constitutional and statutory regulations. 

A student in a college town is presumed not to 
have the right to vote in that town and the fact 
that he has resided there the necessary length of 
time does not of itself entitle him to such right.®^ 

The same rules, however, for determining resi¬ 
dence apply to students as to other persons,®^ and, 
therefore, the question as to whether a college 


student has a voting residence at the place where 
the college is situated depends upon the facts and 
circumstances of the case.®® For voting purposes 
his residence must be bona fide with no intention 
of returning to the parental home.®® If he has no 
intention of remaining in the place permanently, 
but has another home to which he intends to re¬ 
turn after his sojourn at college, he is not such a 
resident as entitles him to vote.®*^ However, a 
student at college who is free from parental con¬ 
trol, regards the place where the college is sit¬ 
uated as his home, has no other to which to return 
in case of sickness or domestic affliction, is as much 
entitled to vote as any other resident of the place 
where the college is situated.®® This may be true 
even though he borrows money from his parents 
to help him through college; but this fact will 
greatly weaken his claim to a residence in a col¬ 
lege town, unless it is shown to be purely a busi¬ 
ness proposition between himself and his parents, 
or an absolute unqualified gift from his parents.®^ 
Constitutional and statutory regulation. In 
some jurisdictions the residence of a student for 
voting purposes is regulated by constitutional or 
statutory provisions.*^® Where so provided by stat¬ 
ute, a student’s residence for the purpose of voting 
is his home before he became a student unless he 
has become a bona fide resident citizen in the coun¬ 
ty where he is a student.^^ 

In some states the constitution or statutes pro¬ 
vide that for the purpose of voting no person shall 
be deemed to have gained or lost his residence by 


58. Ala.—^Ex parte BuUen, 181 So. 
498, 236 Ala. 56. 

Cal.—McMillan v. Siemon, 98 P.2d 
790, 36 Cal.App.2d 721. 

VaUdity of statute 

The statute providing that person, 
who was qualified elector forty days 
immediately before election and reg¬ 
istered and qualified elector of any 
special election or consolidated elec¬ 
tion precinct, continues to reside 
within such precinct until holding of 
election, and voted at either primary 
or general election of even-numbered 
year next preceding, may vote at 
such election without additional reg¬ 
istration, does not prohibit elector, 
moving from precinct in which reg¬ 
istered within forty days before elec¬ 
tion, from voting in such precinct, 
although not consolidated with pre¬ 
cinct of his residence, as such con¬ 
struction of statute would render it 
unconstitutional.—McMillan v. Sie¬ 
mon, supra. 

59. Tex.—Clark v. Stubbs, Civ.App., 
131 S.W.2d 663. 

20 C.J. p 71 note 86. 


60. Pa.—^In re Leaman, 10 Pa.Co. 
479. 

61. Ind.—McArtor v. State, 148 N. 
E. 477, 196 Ind. 460. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

Ky.—Coleman v. Coleman, 47 S.W.2d 
1034, 243 Ky. 279. 

N,C.—Groves v. Commissioners of 
Rutherford County, 105 S.E. 172, 
180 N.C. 568. 

S.D.—^Viktora v. Cressman, 169 N.W. 
551, 41 S.D. 159. 

Tex.—^McCharen v. Mead, Civ.App., 
275 S.W. 117. 

20 C.J. p 72 note 88. 

62. Colo.—Merrill v. Shearston, 214 
P. 540, 542, 73 Colo. 230, quot¬ 
ing Corpus Juris. 

Ill.—^Welsh v. Shumway, 83 N.E. 549, 
232 Ill. 54. 

63. Ill.—^Anderson v. Pifer, 146 N.E. 
171, 315 III. 164, 37 A.L..R. 134— 
Welsh V. Shumway, 83 N.E. 549, 
232 Ill. 54. 

64. Ohio.—Wickham v. Coyner, 30 
Ohio Cir.Ct. 765. 

65. Ill.—^Anderson v. Pifer, 146 N.E. 
171, 315 Ill. 164, 37 A.L.R. 134. 
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66. Ill.—Anderson v. Pifer, supra. 

67. Ill.—^Anderson v. Pifer, supra. 
Mo.—Chomeau v. Roth, 72 S.W.2d 

997, 230 Mo.App. 709. 

N.J.—In re Erickson, 10 A.2d 142, 18 
N.J.Misc. 5. 

20 C.J. p 72 note 92. 

68. Ill.—^Anderson v. Pifer, 146 N.E. 
171, 315 Ill. 164, 37 A.L.R. 134. 

Mich.—Attorney General ex rel. 
Miller v. Miller, 253 N.W. 241, 247, 
266 Mich. 127, 106 A.L.R. 387, quot¬ 
ing Corpus Juris. 

Neb.—Swan v. Bowker, 281 N.W. 
891, 135 Neb. 405. 

N.J.—^Brueckmann v. Prignoca, 152 
A. 780, 9 N.J.Misc. 128. 

20 C.J. p 72 note 93. 

69. Ill.—^Welsh V. Shumway, 83 N.E. 
549, 232 Ill. 54. 

76. N.T.—^Watermeyer v. Mitchell, 9 
N.B.2d 783, 275 N.T. 73, affirm¬ 
ing In re Watermeyer, 291 N.Y.S. 
397, 248 App.Div. 871. 

Tex.—Clark v. Stubbs, Clv.App., 131 
S.W.2d 663. 

71. Tex.—Clark v. Stubbs, supra. 
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reason of his presence or absence while a student 
in any seminary or institution of learning.72 While 
such provisions do not prevent a student at an in¬ 
stitution of learning, otherwise competent to vote, 
from acquiring a residence there for voting pur¬ 
poses if he makes it his actual residence and as¬ 
sumes the duties and responsibilities of citizenship 
in that election district,73 the fact that a person 
is enrolled as a student in an institution of learn¬ 
ing has no effect whatever on his residence for the 
purpose of voting.74 Whether a student changes 
his voting residence depends on his intention, to 
he determined not alone from the evidence of the 
party himself, but in the light of all of the facts 
and circumstances of the case.75 His presence at 
school is not even presumptive evidence of his in¬ 


tention to make that his actual residence.76 Where 
he has previously had a legal residence elsewhere, 
the facts to establish a change of residence must 
be wholly independent and outside of his presence 
in the district as a student, and should be very 
clear and convincing to overcome the natural pre- 

sumption.77 

§ 23. -Inmates of Public or Charitable 

Institutions 

Persons in public or charitable institutions do not, 
by their mere presence therein, lose their right to vote 
at their former residences or acquire the right to vote in 
the district wherein such institutions are situated. 

As a general rule, affirmed by constitutional or 
statutory provisions in some states, persons sup- 


7 Sb Mich.—^Attorney General ex rel. 
Miller v. Miller, 253 N.W. 241, 266 
Mich. 127, 106 A.L.'R. 387. 

20 C.J. p 72 note 95. 

EnfoTOemeiLt of provision as deny- 
InfiT vote 

The fact that constitutional provi¬ 
sion that for purposes of voting no 
person should be deemed to have 
gained or lost a residence while a 
student of any seminary of learning 
rendered it well nigh impossible for 
a student to establish a residence in 
a seminary of learning was not con¬ 
trolling where letter and spirit of 
constitution contemplated such a re¬ 
sult.—Watermeyer v, Mitchell, 9 N. 
B.2d 783, 276 N.T. 73, affirming In re 
Watermeyer, 291 N.T.S. 397, 248 App. 
Div. 871. 

Internes as students 
Although there is no sharp divid¬ 
ing line between a ^'student” and an 
""interne," members of resident staffs 
of hospitals, having definite duties 
under written contract, and receiving 
maintenance although not wages, 
were “servants" or “employees" and 
not "students" within terms of stat¬ 
ute providing that students should 
not be deemed to have gained or lost 
residence for purpose of registering 
and voting.—Rathbun v. Smith, 23 
N.Y.S.2d 95, 176 Misc. 246. 

73. Mo.—Chomeau v. Roth, 72 S.W. 
2 d 997, 230 Mo.App. 709. 

20 C.J. p 72 note 96. 

74. Mo.—Chomeau v, Roth, supra. 
N.y.—In re Foster, 206 N.T.S. 853, 

123 Misc. 852. 

75. Mo.—Chomeau v. Roth, 72 S.W. 
2d 997, 230 Mo.App. 709. 

76. Pa.—In re Lower Oxford Con¬ 
tested Election, 2 Pa.Co. 323. 

77. Colo.—Gray v. Huntley, 238 P. 
63, 54, 77 Colo. 478, quoting Cor¬ 
pus Juris—Kemp v. Heebner, 234 
P. 1068, 1069, 77 Colo. 177, quoting 
Corpus Juris—Merrill v. Shear- 


ston, 214 P. 540, 541, 73 Colo. 230, 
quoting Corpus Juris. 

N.T.—^Watermeyer v. Mitchell, 9 N. 
E.2d 783, 276 N.T. 73. affirming In 
re Watermeyer, 291 N.T.S. 397, 248 
App.Div. 871—^In re Blankford, 149 
N.E. 415, 241 N.T. ISO, reversing 
212 N.T.S. 202, 215 App.Div. 681, 
126 Misc. 174. 

20 C.J. p 72 note 98. 

Showing of change of residence 

(1) Evidence sustained finding that 
students attending theological school 
for indefinite period, depending on 
time required to complete regular 
three-year course and possible post¬ 
graduate course, who had boarded 
and lodged in dormitories for one 
year or more and did not intend to 
return permanently to parents' 
homes, were entitled to vote at gen¬ 
eral election for municipal officers.— 
Chomeau v, Roth, 72 S.W.2d 997, 230 
Mo.App. 709. 

(2) In view of Const, art 2 § 3, 
where, hy rules of religious order, 
students entering seminary re¬ 
nounced family connections and 
homes, and at close of course of 
study were sent to other institutions, 
that they notified commissioners of 
election in their domicile of origin 
that such domicile had been aban¬ 
doned and a new one established at 
the location of the seminary held in¬ 
sufficient to acquisition of domicile 
at seminary, since renunciation of 
one domicile is not sufficient without 
acquisition of another.—In re Biank- 
ford, 149 N.E. 415, 241 N.T. 180, re¬ 
versing 212 N.T.S. 202, 215 App.Div. 
681, 126 Misc. 174. 

(3) Affidavits of students of sem¬ 
inary, filed with inspector of election, 
that they intended to reside indefi¬ 
nitely in town where the seminary 
was located, held insufficient to work 
change of domicile, petitioners not 
stating that they intended to reside 
indefinitely at town or maintain it 
as their home, irrespective of their 
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presence as students in seminary.— 
In re Blankford, supra.* 

(4) Under constitutional provision 
that for purposes of voting no per¬ 
son should be deemed to have gained 
or lost a residence while a student 
of any seirtSnary of learning, appli¬ 
cant for registration in election dis¬ 
trict who had lived for ten years, 
since a year after arriving in the 
United States, in a residence hall of 
university where he was enrolled, 
although at time of application he 
was also teaching at another institu¬ 
tion, but all of whose acts within 
such election district were related to 
presence there as a student of a 
seminary of learning had not ac¬ 
quired residence in such district for 
purposes of voting.—Watermeyer v. 
Mitchell, 9 N.E.2d 783, 275 N.T. 73. 
affirming In re Watermeyer, 291 N.T. 
S. 397, 248 App.Div. 871. 

(5) Applicant for registration in 
election district who resided in resi¬ 
dence hall of university where he 
was enrolled did not acquire resi¬ 
dence therein for voting purposes by 
assertion of intention to remain in¬ 
definitely at such address, as such 
declaration was not the equivalent of 
statement that he intended to reside 
indefinitely in the election district, 
notwithstanding applicant’s complete 
severance of family ties.—^Water- 
meyer v. Mitchell, supra. 

(6) Even if letters written by each 
of several students in seminary on 
Oct 15, 1924, to commissioner of 
elections at former residence, and 
affidavits subsequently filed under 
Election L. § 151, reciting that affiant 
regarded seminary as his actual 
domicile, were sufficient to establish 
change of residence, they could not 
be made retroactive, and were too 
late to entitle students to vote at 
1924 general election.—^In re Foster, 
206 N.T.S. 853, 123 Misc. 862. 

(7) Other cases.—Matter of Mc¬ 
Cormack, 83 N.T.S. 847, 86 App.Div. 
362—20 C.J. p 72 note 98 lb]. 
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ported in institutions maintained wholly or partly 
at public expense or by charity neither lose their 
right to vote at the places of their former residence 
nor acquire the right to vote in the districts where¬ 
in such institutions are located.'^S If prior to be¬ 
coming an inmate of a poorhouse the voter ob¬ 
tains a bona fide residence in the precinct in which 
the poorhouse is situated, he does not lose his resi¬ 
dence in.that precinct by becoming an inmate of 
the poorhouse;79 and according to the weight of 
authority when a person voluntarily abandons his 
residence and becomes an inmate of a public or 
charitable institution with the intention of making 
it his permanent residence, he becomes a qualified 
voter in the precinct wherein such institution is 
located after the required period of residence.80 
Constitutional and statutory regulations provid¬ 
ing that persons kept in institutions maintained 
at public expense do not lose their right to vote 


at their former residence or acquire the right to 
vote in the district wherein the institution is sit¬ 
uated do not apply to persons in institutions which 
are neither public nor charitable within the mean¬ 
ing of the law,8i ^or to persons in institutions sup¬ 
ported at public expense but who are not kept as 
public charges.82 xhe word “kept” as used in 
such constitutional and statutory provisions implies 
that the inmates of the public institution are ben¬ 
eficiaries of charity.88 Notwithstanding such con¬ 
stitutional and statutory regulations, according to 
some authorities an inmate of an institution main¬ 
tained at public expense may nevertheless abandon 
his former voting residence and acquire a voting 
residence in the precinct wherein the institution is 
located,84 but there are cases holding otherwise.85 
At any rate, under such constitutional and statu¬ 
tory provisions an intention to change the voting 
residence is not, alone, sufficient.^® There must 


78. Colo.—^Israel v. Wood, 27 P-2d 
1024, 93 Colo. 500.' 

20 C.J. p 73 note 1. 

Pauperism as disQualiflcation see su¬ 
pra § 16. 

Retroactive effect of constitutional 
provisions see Constitutional Law S 
40 a. 

Xniaates of sanataxiim 
N.J.—^Brueckmann v. Frignoca, 152 
A. 780, 9 N.J.M1SC. 128. 

Xiodgers in muniolpal lodging kouse 
N.T.—Hirschhorn v. Abeam, 245 N.T. 

S. 475. 230 App.Div. 533. 

Inmates of Sailors’ Snug Barbor 
N.T.—^In re Berge, 260 N.Y.S. 227, 146 
Misc. 748. 

Xnnxates of soldiers’ homes 

(1) A soldier when becoming an in¬ 
mate of a soldiers* home maintained 
at public expense does not gain a 
new residence for voting purposes 
nor lose his former one.—Silvey v. 
Lindsay, 13 N.E. 444, 107 N.T. 56—20 
C.J. p 73 note 1 [a]. 

(2) However it has been held that 
the words “poor house or other asy¬ 
lum,** as used in Const, art 8 § 8, 
providing that “no person while kept 
at any ‘poor house or other asylum* 
at public expense, nor while con¬ 
fined in any public prison, shall be 
entitled to vote at an election under 
the laws of this state,** will not be 
held to include soldiers* homes, and 
therefore Rev.St.l899 § 6994, pro¬ 
viding that no person, while kept' in 
any “poor house or other asylum*’ 
at public expense, “except at sol¬ 
diers* homes,** shall be entitled to 
vote, will not be held unconstitu¬ 
tional as excepting soldiers* homes 
from its operation.—^Hiale v. Stimson, 
95 S.W. 885, 198 Mo. 134. 

inmates of soldiers’ hospital 

(1) Presence of a soldier or sailor 
at a federal hospital as a patient 


does not entitle him to vote In the 
precinct in which the hospital is 
located. 

Colo.—Merrill v. Shearston, 214 P. 

540, 73 Colo. 230. 

N.T.—Application for Removal of 

Voters* Names from Registry List 

of Third Election Dist. of Town of 

Altamont, Franklin County, 231 N. 

T.S. 396, 133 Misc. 38. 

(2) That patients at federal hos¬ 
pital were veterans of World War 
cannot be considered in determining 
their right to register.—^Application 
for Removal of Voters* Names from 
Registry List of Third Election Dist. 
of Town of Altamont, Franklin Coun¬ 
ty, supra. 

Wives of Inmates of soldiers’ hon. 
pital 

Rules governing right to register 
by patients of federal hospital ap¬ 
ply equally to their wives.—^Applica¬ 
tion for Removal of Voters* Names 
from Registry List of Third Election 
Dist. of Town of Altamont, Franklin 
County, supra. 

luxnates performlzig services 

(1) An “unpaid helper** in a public 

hospital who was simply an inmate, 
with permission to use it as an 
asylum, receiving his board and lodg¬ 
ing for the work which he was re¬ 
quired to do, was “kept** therein, 
within the meaning of such a con¬ 
stitutional provision, and hepce could 
not gain a residence entitling him to 
vote in the district.—^People v. Ha¬ 
gen, 62 • N.T.S. 816, 48 App.Div. 

203. 

(2) Resident of home for indigent, 
admitted thereto as inmate, held not 
to have acquired voting residence 
in ward wherein home was located, 
in view of constitutional provision 
that no person shall gain voting resi¬ 
dence by reason of his presence in 
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poorhouse or asylum at public ex¬ 
pense, notwithstanding he was on 
home’s “petty pay roll** at wage of 
two dollars per month, was listed on 
books of home as an employee, and 
received some minor special privi¬ 
leges, where in all other respects he 
was treated as other inmates.—^In re 
Registration of Donnelly. 191 A. 64, 
325 Pa. 311. 

78. Colo.—Israel v. Wood, 27 P.2d 
1024, 93 Colo. 500. 

80. Ohio.—Sturgeon v. Korte, 34 
Ohio St. 525. 

20 C.J. p 73 note 6. 

81. Mo.—Hale v. Stimson, 95 S.W. 
885, 198 Mo. 134. 

N.T.—^In re Registry of Electors In 
Sixth District, Nineteenth Ward, 
City of Albany, 268 N.T.S. 417. 239 
App.Div. 150, affirmed 188 N.E. 
134, 262 N.T. 715—Miller v. Trin- 
ner, 231 N.T.S. 230, 224 App.Div. 
411. 

20 C.J. p 73 note 3. 

82. N.T.—^Rathbun v. Smith, 23 N. 
T.S.2d 95, 175 Misc. 246. 

XUternes at public hospital 
N.T.—^Rathbun v. Smith, supra. 
Persons employed in public service 
see infra § 24. 

83. N.T.—^Rathbun v. Smith, supra. 
86 L N.T.—^Application for Removal 

of Voters* Names from Registry 
List of Third Election Dist. of 
Town of Altamont, B*ranklln Coun¬ 
ty, 231 N.T.S. 396. 133 Misc.- 38.. 
20 C.J. p 73 note 6. 

85. Idaho.—Powell v. Spackman, 65 
P. 503, 7 Idaho 692. 64 L.R.A. 378. 

20 C.J. P 73 note 7. 

Gxltlolsm of rule 

Kan.—Cory v. Spencer, 73 P. 920, 67 
Kan. 648, 661, 63 L.R.A. 275. 

I 20 C.J. p 73 note 7 [b]. 

86. N.T.—Application for Removal 
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be evidence, outside of the person’s mere presence 
in the charitable institution, to show that he has 
adopted it as his home; something beyond the 
mere abiding in the institution and wholly inde¬ 
pendent of it must exist.8 7 

§ 24. - Persons Employed in Public Serv¬ 

ice 

Persons employed In public service do not, merely by 
reason of such employment, acquire a voting residence 
in the piace in which they are empioyed. 

As a general rule, sometimes declared by con¬ 
stitutional and statutory provisions, persons em¬ 
ployed in the service of the United States govern¬ 
ment do not, merely by reason of such employ¬ 
ment, acquire a residence for the purpose of vot¬ 
ing in the election districts in which they may be 
stationed or lose their political domiciles in the 


places from whence they came.^s Further, it has 
been held, and constitutions and statutes sometimes 
so provide, that state officers or employees retain 
their residence, and have the right to vote at the 
place where they live when elected or appointed, 
if that is their intention, although, for the better 
discharge of their official duties, they may have re¬ 
moved therefrom with the intention of remaining 
away during their terms of office or periods of 
employment.^® 

The* fact, however, that a person does not gain 
or lose residence merely by reason of his presence 
or absence while in the service of the government 
does not prevent him from otherwise gaining a 
residence at the place so employed.®® This rule 
prevails under constitutional regulations providing 
that a person absent on business of the United 
States shall not forfeit a residence once obtained.®^ 


of Voters* Names from Registry 
List of Third Election List, of 
Town of Altamont, Franklin Coun¬ 
ty, 231 N.y.S. 396, 133 Misc. 38. 

87- N.T.—Hirschhorn v. Ahearn, 
245 N.T.S. 475, 230 App.Div. 533. 

83- Ill.—Dirst V. McDonald, 24 N.B. 
2d 361, 362, 372 Ill. 498, quoting 

Corpus Juris. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 831, 150 Kan. 368, citing Coin 
pus Juris*. 

N.J.—In re Erickson, 10 A.2d 142, 
18 N.J.Misc. 5. 

Pa.—Petition of Daniels, 30 Pa,Dist. 
& Co. 439—Commonwealth ex rel. 
V. Roblyer, 17 Pa.Dist. & Co. 
729. 

20 C.J. p 73 note 8. 

Employees of Bureau bi Becloauatlon 

Tex.—Clark v. Stubbs, Civ.App., 131 
S-W.2d 663. 

Employees and wives of employees 
of hospital for soldiers and sail¬ 
ors 

Colo.—Kemp v. Heebner, 234 P. 1068, 
77 Colo. 177. 

N.T.—^Application for Removal of 
Voters’ Names from Regist/y List 
of Third Election Dist. of Town of 
Altamont, Franklin County. 231 N. 
T.S. 396, 133 Misc. 38. 

Employees of National Park Service 

N.T.—In re White. 290 N.Y.S. 852, 
248 App.Div 938—In re Geis, 293 
N.T.S. 577, 162 Misc. 398. 

Employees of National Youth Admln^ 
l^ratiou 

Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663. 

Members of Civilian Conservation 
Corps 

N.J.—In re Sullivan, 5 A.2d 57, 17 
‘N.J.Misc. 42. 

Pa.—Registration of Voters in West 
Precinct of Potter Township, 27 
Pa.Dist. & Co. 374. 


Persons in Works Progress Admliu 
Istration camp 

N.J.—Schweitzer v. Buser, 190 A. 89, 
15 N.J.Misc. 217. 

Soldiers and sailors and wives 

(1) Where evidence showed that 
husband of voter lived in township 
in which election was conducted be¬ 
fore husband Joined navy, that hus¬ 
band never voted elsewhere, and that 
voter, by absentee ballot, voted in an 
election while she was outside state, 
that her furniture was stored in her 
parents’ home in that township, and 
that she was at her parents’ house at 
time she voted in the election in¬ 
volved, she was a “legal voter.”— 
Dirst v. McDonald, 24 N.E.2d 361, 
372 Ill. 498. 

(2) Other cases.—People v. Schum, 
168 N.T.S, 391. 102 Misc. 143—20 
C.J. p 73 note 8 [d]. 

89. Kan.—Uhls v. Allard, 77 P. 572, 
69 Ka. 825. 

State highway patrolmaa 
Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663. 

Employee of TTuemploymeut Compeu- 
satlou Commission 
Tex.—Clark v. Stubbs, supra. 

School teacher 

(1) A school teacher who resided 
elsewhere with her parents than in 
the precinct where she voted was 
not a legal voter.—Nelson v. Bul¬ 
lard, 194 N.W. 308, 156 Minn. 419. 

(2) A public school teacher who 
moved his family into a city, taught 
there two years, registered as a 
voter and paid poll tax, went to 
another town for vacation employ¬ 
ment, then took employment as 
teacher in another county; removing 
his family there a few weeks before 
municipal election in the first men¬ 
tioned city, with no manifestation of 
intent to become an established resi¬ 
dent in tho town to which he re¬ 

48 


moved, did not forfeit his right to 
claim the first mentioned city as 
his residence and cast his vote iu 
the election.—^Wilkerson v. Lee, 181 
So. 296, 236 Ala. 104, followed in 
McGrifC V. Jernigan, 181 So. 299, 236 
Ala. 107. . 

(3) Other cases.—^People v. Menen- 
dez, 19 Porto Rico 364—20 C.J. p 
71 note 78 [a]. 

Validity of statute 
The statute providing that any 
person ‘*who is employed as a clerk 
in one of the departments of the 
government at the capitol of this 
State,’* shall be entitled to main¬ 
tain his residence at place he lived 
when employed, does not limit consti¬ 
tutional provisions prohibiting for¬ 
feiture of residence once obtained 
because of absence on business for 
the state or federal government only 
to clerks in the state capitol, since if 
it did the statute would be unconsti¬ 
tutional.—Clark V. Stubbs, Tex.Civ. 
App., 131 S.W.2d 663. 

90. Tex.—McBeth v. Streib, Civ. 
App., 96 S.W.2d 992. 

20 C.J. p 74 note 10. 

Member of CivUiau Conservation. 
Corps 

Tex.—McBeth v. Streib, Civ.App., 96 
S.W.2d 992. 

School teacher 

A female school teacher, unmar- 
ried, self-supporting, and working 
under an annual contract, held to be 
a “resident** of place where teach¬ 
ing, making her a legally qualified 
voter, and the fact that she re¬ 
ferred to her parental home as “sort 
of a home** does not change her legal 
status.—Dodd v. Lorenz, 231 N.W. 
422, 210 Iowa 513. 

91. Tex.—^Harwell v. Morris, Civ. 
App., 143 S.W.2d 809. 
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Constitutional and statutory regulations, providing 
that no person shall be deemed to have gained or 
lost a residence by reason of his presence or ab¬ 
sence while employed in public service, do not pre¬ 
vent the acquisition of a voting residence in the 
district in which he is employed,92 but in order 
to show a change of residence there must be some 
evidence other than his mere attendance at his 
place of employment ;93 the constitutional and stat¬ 
utory provisions do not give the employee the right 
to elect his voting residence without becoming a 
resident in fact.94 

§ 25. -Residence on Government Reser¬ 

vations 

Land ceded by a state to the United States ordinarily 
cannot become a voting residence in the state in which 
it is situated. 

Since land which has been ceded by a state to 
the United States for the use of some department 
of the general government, without any reserva¬ 
tion of jurisdiction except the right to serve civil 
and criminal process thereon, ceases to be a part 
of the state, see the C.J.S. title United States § 7, 
also 65 C.J. p 1256 note 87 et seq, such land ordi¬ 
narily cannot become a voting residence in the 


§ 26 

state in which it is situated,®5 until it is receded to 
the state by congress.®® However, the mere fact 
that a person is in the service of the United States 
on a government reservation will not deprive him 
of his right to vote in the place where he has a 
legal residence.®^ 

Persons residing on a government reservation in 
a territory which has not been admitted into the 
sisterhood of states may, if otherwise qualified,, 
vote at the place where they are stationed; for 
in such case there is no conflict of jurisdiction.®® 

§ 26. Education 

Unless made so by the constitutions or by valid statu¬ 
tory enactments. Illiteracy is not a disqualification of a 
voter. 

Illiteracy is not a legal disqualification of a vot¬ 
er®® unless made so by the constitutions or by valid 
statutory regulations.^ In a few states there are 
constitutional and statutory provisions prescribing 
ability to read and write, or ability to read and 
understand any section of the state constitution, or 
other educational qualifications,® and only those per¬ 
sons contemplated by the provisions of the con¬ 
stitution or statutes are required to give proof of 
literacy.® 


Bmployee of Soil ConservatloxL Serv- 
ioe 

Tex.—Harwell v. Morris, Civ.App., 
143 S.W.2d 809. 

92. N.Y.—Matter of Cunninghajn, 91 
N.Y.S. 974, 45 Misc. 206, 207. 

20 C.J. p 74 note 10 [a]. 

93. N.Y.—In re Geis, 293 N.Y.S. 577, 
162 Mlsc. 398. 

94- Pa.—Petition of Daniels, 30 Pa. 
Dist. & .Co. 489. 

95. Kan.—Herken v. Glynn, 101 P.2d 
946, 950, 151 Kan. 855, citing Coin 
pns Juris. 

20 C.J. p 74 note 12. 

Soldiers’ homes 

Kan.—Herken v. Glynn, 101 P.2d 946, 
151 Kan. 855. 

20 C.J. p 74 note 12 [d]. 

Xndlan reservation 

Indians residing on reservation in 
Arizona, having all their property on 
reservation, held “residents’* of state, 
within constitutional provision re¬ 
quiring residence as condition to ex¬ 
ercise of franchise, but being wards 
of the federal • government they are 
“persons under guardianship" within 
the constitutional prohibition against 
voting.—Porter v. Hall, 271 P. 411, 
34 Ariz. 308. 

Bight of Indians to vote see the C. 
J.S. title Indians § 5, also 31 C.J. 
p 482 note 51 et seq. 

96. Ohio.—Renner v. Bennett, 21 
Ohio St. 431. 

29 C.J.S.-4 


Becon.veyan.ce to ITnited States 
Where lands ceded to the United 
States were later relinquished to the 
state for several years and then re¬ 
conveyed to the United States, per¬ 
sons residing on such lands acquired 
no right to vote after the recon¬ 
veyance to the federal government by 
reason of relinquishment to the 
state for the several years.—^Herken 
V. Glynn, 101 P.2d 946, 161 Kan. 
855. 

97. N.Y.—In Te Highlands, 22 N.Y. 
S. 137. 

Tenn.—State v. Willett, 97 S.W. 299, 
117 Tenn. 334. 

98. U.S.—Burleigh v. Armstrong, 
Smith Cas.Cont.Hl. 89. 

99. Ill.—People v. Williams, 131 N. 
E. 270, 298 Ill. 86. 

20 C.J. p 74 note 16. 

1. N.Y.—yPeople ex rel. Chadboume 
V. Voorhis, 141 N.E. 907, 236 N.Y. 
437, afflrming Chadboume v. Voor¬ 
his, 201 N.Y.S. 300, 206 App.Div. 
374. 

20 C.J. p 74 note 16. 

2. Mass.—O’Brien v. Board of Elec¬ 
tion Com’rs of City of Boston, 153 
N.E. 553, 257 Mass. 332. 

20 C.J. p 74 note 17. 

Persons entitled to conduct literacy 
tests 

Under L.1923 c 809, enacted pur¬ 
suant to Const, art 2 § 1, as amend¬ 
ed in 1922, amending L.1922 c 588 § 
166, providing for a literacy test of, 
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voters by the inspectors of election, 
but without providing for a similar 
test, although providing for the 
presentation of certificates or diplo¬ 
mas as evidence of literacy, and in 
view of §§ 90, 155, 163, and 207, the 
inspectors of election are not au¬ 
thorized to conduct literacy tests, 
notwithstanding L.1923 cc 803 and 
810, referring to literacy tests,—^Peo¬ 
ple ex rel. Chadboume v. Voorhis, 
141 N.E. 907, 236 N.Y. 437, affirming 
Chadboume v. Voorhis, 201 • N.Y.S. 
300, 206 App.Div. 374. 

3. N.Y.—Perayorni v. Walter, 202 
N.Y.S. 91, 121 Misc. 602. 
dtizen by siatiiralizatioiL 
Where relator became a citizen by 
naturalization on Dec. 2. 1921, but 
has never voted, he is not entitled to 
be registered as a voter in August, 
1923, without producing a certificate 
of literacy, in view of Const, art 2 
§ 1, and Election L. § 150, as amend¬ 
ed by L.1923 c 809, providing that 
only naturalized citizens who are 
naturalized at least ninety days prior 
to the election are entitled to vote, 
and requiring voters becoming en¬ 
titled to vote, after Jan. 1, 1922, to 
produce a certificate of literacy.— 
Perayorni v. Walter, supra. 

Persons reaching majority 

Under Const, art 2 § 1, and Elec¬ 
tion L. § 150, as amended by L.1923 
c 809, a native-born citizen or one 
moving into the state,.^reaching ma^* 
jorlty prior to January, 1922, is en- 
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§ 26 


Provisions requiring educational qualifications 
for voting have been held to be valid> They do 
not infringe the Fifteenth Amendment to the fed¬ 
eral Constitution.® However, the Nineteenth 
Amendment to the federal Constitution, see supra 
§ 8 b (2), renders nugatory statutes prescribing 
literacy test for women.® Where the constitution 
prescribes ability to read and write English as a 
qualification for voters and provides that the leg¬ 
islature shall pass suitable laws to enforce the 
provision, laws enacted in pursuance of the con¬ 
stitutional mandate will be upheld if within the 
reasonable range of legislative discretion.^ 

A requirement of ability to read and write is 
not satisfied by ability to write one's name® or one's 
name and post-office address.® The test is ability 
to read in a reasonably intelligent manner and to 
write in a fairly legible way sentences composed 
of words in common use and of average difficul¬ 
ty;!® a compliance-with this test is sufficient, even 
though each and every word may not be accurate¬ 
ly pronounced or spelled.!! 

§ 27. Religious Belief 

No religious qualification may be made for voting. 

The religious liberty of an individual is guar¬ 


anteed by both federal and state constitutions, see 
Constitutional Law § 206, and no religious test can 
be made a qualification of an elector in the exer¬ 
cise of his right of suffrage.!® 

§ 28. Property 

Unless required by the constitutions or by valid 
statutory regulations, ownership of property Is not a 
qualification for voting. 

The ownership of property is not a qualification 
of a voter,!® unless such a qualification is pre¬ 
scribed by the constitutions or by valid statutory 
regulations.!^ Some state constitutions expressly 
provide that no property qualifications shall ever 
be required for the right of suffrage,!® 

In the absence of constitutional limitations and 
restrictions the legislature may require the own¬ 
ership of property as a qualification for voting,!® 
but the imposition of such a qualification is without 
effect where it is in conflict with constitutional 
regulations.!*^ Where the constitution prescribes 
the ownership of property as a qualification, the 
legislature is without power to give the elective 
franchise to one who is not a holder of property,!® 
but, in the absence of a specification in the consti¬ 
tution, the legislature may designate the kind and 
character of property essential to the exercise of 
the franchise.!® 


titled to vote without producing a 
literacy certificate but one reaching 
majority In January, 1922, or there¬ 
after, must produce sSuch a certifi¬ 
cate.—^Ferayorni v. Walter, 202 N.T. 

S. 91. 121 Misc. 602—In re Wheeler, 
201 N.T.S. 381. 

4 . N.C.—^Allison v. Sharp, 184 S.B. 

27, 209 N.C. 477. 

20 C.J. p 74 notes 20, 21. 

Proof of literacy 

(1) L.1923 c 809, requiring voters 
to present evidence of ^‘literacy” by 
presentation of certificates issued to 
voters, under the rules and regula- 
tons of the board of regents, or 
diplomas showing completion of 
work of an approved eighth grade 
elementary school, or a higher school 
in which English is the language of 
Instruction, held not in violation of 
Const, art 2 § 1, as amended in 1922, 
requiring a voter to be able, except 
for physical disability, “to read and 
write English,” as against the con¬ 
tention that it requires a higher de¬ 
gree of education than mere ability 
to read and write English, since 
“literacy/’ ^ within the statute, means 
nothing more than the ability to 
read and write English.—^People ex 
rel. Chadbourne v. Voorhis, 141 N.E. 
907, 236 N.Y. 437, affirming Chad- 
bourne v. Voorhis, 201 N.T.S. 300, 
206 App.Div. 374. 


(2) L.1923 c 809, providing for 
presentation by voters of certificates 
or diplomas as evidence of literacy, 
held not unconstitutional as against 
contention that it deprives election 
inspectors of a constitutional power 
vested in them under Const, art 2 § 

6. —People ex rel. Chadbourne v. 
Voorhis, supra. 

5. U.S.—Trudeau v. Barnes, -C.C.A. 
La., 65 F.2d 563, a/firming, D.C., 
1 F.Supp. 463, and certiorari denied 
54 S.Ct. 74, 230 U.S. 659, 78 L.Ed. 
671. 

20 C.J. p 74 notes 18, 19. 

Denial or abridgement of right of 
suffrage on account of race see 
supra § 8. 

®- Ky.—^Prewitt v. Wilson, 46 S.W. 
2d 90, 242 Ky. 231. 

7. N.C.—People ex rel. Chadbourne! 

V. Voorhis. 141 N.E. 907, 236 N.T. 
437, affirming Chadbourne v. Voor¬ 
his, 201 N.T.S. 300, 206 App.Div. 
374. 

8. Ky.—Murrel v. Allen, 203 S.W. 
313, 180 Ky. 604—Helton v. Bur¬ 
dette. 203 S.W. 189, 180 Ky. 492. 

9. Ky.—Murrel v. Allen, 203 S.W. 
313, 180 Ky. 604. 

10. Ky.—Helton v. Burdette, 203 S. 

W. 189, 180 Ky. 492. 

20 C.J. p 74 note 24. 
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11. Ky.—^Williams v. Hays, 193 S. 
W. 1046, 175 Ky. 170. 

20 C.J. p 74 note 25. 

12. Nev.—^Riter v. Douglass, 109 P. 
444, 32 Nev. 400—State v. Findlay, 
19 P. 241, 20 Nev. 198, 19 Am.S.R. 

. 346. 

13. Idaho.—Bissett v. Pioneer Irr. 
Dist. 120 P. 461, 21 Idaho 98. 

Mo.—Chomeau v. Roth, 72 S.W.2d 
997, 230 Mo.App. 709. 

Mont.—State v. Dawson County 286 
P. 125, 87 Mont. 122. 

14. Arlz.—Bethune v. Salt River 
Valley Water Users’ Ass’n, 227 
P. 989, 26 Ariz. 525. 

15. Cal.—Potter v. Santa Barbara 
County, 116 P. 1101, 160 Cal. 349— 
People V. Sacramento Drain. Dist., 
103 P. 207, 155 Cal. 373. 

16. Ga.—^Harris v. McMillan, 198 S- 
E. 250, 186 Ga. 529. 

Wyo.—State v. Johnson County High 
School, 5 P.2d 255, 43 Wyo. 494. 

Power to prescribe qualifications for 
voters see supra § 13. 

17. N.C.—Smith v. Town of Carolina 
Beach, 175 S.B. 313, 206 N.C. 834. 

Wyo.—Simkin v. City of Rock 
Springs, 237 P. 245, 33 Wyo. 166. 

18. Ariz.—Bethune v. Salt River 
Valley Water Users’ Ass’n, 227 P. 
989, 26 Ariz. 525. 

19. Ariz.—^Bethune v. Salt River 
Valley Water Users’ Ass’n, supra. 
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While at g^eneral elections property qualifications 
usually are not required for voting, in a number 
of states it is provided by the constitutions or stat¬ 
utes that in local elections to vote on propositions 
to levy taxes or to expend public money for some 
particular purpose, or the like, voters or their wives 
must be possessed of a certain amount of property 
subject to taxation.20 xhe possession of the re¬ 
quired amount of property will not, however, en¬ 
title one to vote who is not otherwise a qualified 
elector.2l When a statute provides that owners 
of land only may vote, the meaning and intent is' 
that the real bona fide owners may vote,^^ and 
deeds which, while colorably giving title, were 
not made for the purpose of changing the own¬ 
ership in the land, but merely for the sake of giv¬ 
ing the grantees the apparent right to vote, with 
the implied understanding that they would vote as 
desired by the grantor or grantors, are a fraud 
upon the statute and give the grantees no right to 
vote.®8 

In some jurisdictions the properly must not only 
be owned by the voter but it also must be assessed 
to him^^ or appear on the assessment rolls,^^ and 


the assessed valuation is the test as to whether the 
owner is qualified as to amount but in others it 
is not necessary that the voter’s property shall 
have been assessed for taxes but only that he is 
liable for the payment of taxes and in others 
actual ownership at the time of the election is all 
that is necessary.28 

§ 29. Payment of Taxes 

a. In general 

b. Assessment of tax 

c. What constitutes payment 

d. Exemptions and excuses for nonpay¬ 

ment 

e. Evidence of payment or nonpayment 
a. In General 

Unless required by the constitution or statutesv pay¬ 
ment of taxes Is not a qualification for voting. 

In the absence of a constitutional or statutory 
requirement, the payment of taxes is not a qualifi¬ 
cation for voting.^^ However, pursuant to con¬ 
stitutional or statutory mandate in some jurisdic¬ 
tions the payment of taxes is a condition precedent 
to the exercise of the elective franchise^^ at those 


aOi Arias.—Bethune v. Salt River 
Valley Water Users* Ass'n, supra. 
R.I.—^In re Opinion to the Governor, 
142 A. 872, 49 R.L 296. 
so C.J. P 76 note 80. 
ibtiiSolpal bond eieotloa 
Acts 1928 e 9294, which became ef¬ 
fective June 7, 1928, providing that 
It shall be unlawful for any person 
to vote or participate In any county, 
district, or other bond election, who 
la not a freeholder therein and oth¬ 
erwise qualified as a voter therein, 
should have been applied to a bond 
election held In the City of Ocala on 
July 17, 1928.—^Anderson v. City of 
Ocala, 99 So. 667, 87 Fla. 257. 
aefnssl of court to oonstme oonstl^ 
ttonai provlsioiL 

The court of civil appeals would 
not construe constitutional provision 
providing that only qualified electors 
who own taxable property In subdi¬ 
vision or district where bond elec¬ 
tion is held, and who have rendered 
same for taxation are qualified to 
vote, where appeal was required to 
be decided upon fact situation, Ir^ 
respective of how such constitutional 
provision should be construed and 
applied In a proper case, especially 
where court of civil appeals had 
previously In contested election case 
certified such question to supreme 
court.—Marks v. Jadcson, Tex.Clv. 
App., 180 S,W.2d 926, error dis¬ 
missed. 

ai. La.—^MaCKenzie v. Wooley, 8 So. 
128, 89 La.Ann. 944. 


22. Ala.—McGraw v. Greene County* i 

8 Sa 862, 89 Ala. 407. 

20 C.J. p 76 note 82. | 

Tenant by the curtesy 

<1) While the term “real estate" 
la frequently used colloquially to de¬ 
note lands or physical real property. 
In Its primary and technical meaning 
It signifies the quantity of interest 
which a person has In land; there¬ 
fore the term as used In Const, art. 
8 S 1, declaring that every male citi¬ 
zen of the age of twenty-one who Is 
possessed of real estate of the value 
of one hundred and thirty-four dol¬ 
lars, being an estate in fee simple, 
fee tall, for the life of any person or 
an estate In reversion or remainder, 
which real property qualifies no oth¬ 
er person to vote, shall have the 
right to vote, signifies, in view of the 
previous form of qualification, the 
estate of such person, and not the 
real property Itself; and so, where a 
husband had an estate In the lands of 
his wife by the curtesy Initiate of 
the required value, he may vote, al¬ 
though the wife, under ConstU.S. 
Amendm. 19, and Pub.Lbl919-20- c 
1867, was qualified to vote by virtue 
of her ownership of the same real 
estate.—^Rlce v. Board of Aldermen 
of City of Woonsocket, 112 A. 176, 48 
R.L 805, reargument denied 112 A. 
628. 

(2) Other authorities see 20 C.J. 
p 76 note 88. 

Toting Interest of deceased hnbbaad 

Widow bad no right on special 
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election to vote Interest of deceased 
husband in community property.— 
Heine v. Jefferson Davis Parish Po¬ 
lice Jury, 186 So. 667, 172 La. 889. 

83. Ala.—^McGraw v. Greene County, 
8 So. 852, 89 Ala. 407. 

20 aj. p 75 note 88. 

84b Lo.—Babcock ^v. Ball, 67 So. 

681, 180 La. 49. 

20 C.J. p 76 note 86. 

Payment of taxes as qualification see 
infra i 29. 

8S. Or.—Setterlun v. Keene, 87 P. 
768. 48 Or. 520. 

8a Philippine.—U. S. v. Navarro, 19 
Philippine 184. 

87. Tex.—Winters v. Bvant Inde¬ 
pendent School Dlst., Civ.App., 208 
S.W. 674. 

88L Del.—Saxton v. Delaware City, 
88 A 605. 

Maes.—Bridge v. Lincoln. 14 Mass. 
867. 

89. Mo.—Chomeau v. Roth, 72 S.W. 

8d 997, 880 Mo.App. 709. 

Ownership of property subject to 
tax as qualification see supra S 28. 

80. Ga.—Lee v. Byrd, 161 S.E. 88, 
169 Ga. 622—Turk v. Royal, 181 S. 
B. 119, 84 Ga.App. 717. 

R. L—In re Opinion to the Governor, 
142 A 872, 49 R.L 296. 

S. C—State V. Wmiarns, 164 S.IL 164, 
167 S.C. 290. 

20 C.J. P 76 note 42. 



§ 29 

elections contemplated by the constitutions or stat¬ 
utes,and in order to vote the elector must pay 
all such taxes as the constitutions or statutes di- 

rect.32 

The state may, by its constitution or by statute, 
if the power of the legislature is not limited in 
this respect by the constitution, confer the right 
only upon those who contribute to the support of 
the government by the payment of taxes.^^ Where 
however, a statutory requirement to this effect adds 
a qualification to those prescribed by the constitu¬ 
tion it is void34 as to all elections coming within 
the constitutional provision.^s Notwithstanding the 
qualifications of voters at general elections is fixed 
by the constitution of the state, yet the legislature 
may, in granting municipal charters and provid¬ 
ing for special local elections, make the pa)mient 
of taxes a condition precedent to the right to vote 
at such elections,^® unless the constitutional pro¬ 
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vision is construed to be applicable to such elec¬ 
tions.^*^ 

A provision of an election law requiring that all 
male voters should be taxpayers, without impos¬ 
ing the same condition upon female voters, has 
been held to be void;38 but an election statute 
which imposes like requirements on male and fe¬ 
male voters, as to producing evidence of payment 
of poll taxes assessed against them, is not objec¬ 
tionable on the ground of discrimination, even 
though the constitution provides for the payment 
of poll taxes by men only.39 

A statute is void which confers the right to vote 
on all taxpayers, without regard to age, citizenship, 
or other constitutional qualifications.^® 

Poll tax. Where required by the constitutions 
or statutes, the payment of a poll tax is necessary 
to the exercise of the right of stiffrage^l at those 
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31. Ga.—^McGill v. Simmons, 157 S. 

B. 273. 172 Ga. 127. 

20 C.J. p 76 notes 43. 44. 

General and special elections 

Constitution requiring payment of 
taxes before election for qualided 
voter referred to next general elec¬ 
tion and not to special elections.— 
McGill V. Simmons, 157 S.B. 273, 172 
•Ga. 127. 

Special elections on bonds or fmn- 
cMses 

Under Elko City Charter § 77 (St. 
1917 p 171), defining “taxpayer" to be 
a person whose name appears on 
the official tax roll for the current 
or year preceding that In which the 
olector offers to vote, and giving the 
power to judges and officers of elec¬ 
tion, and making it their duty, in all 
special elections on bonds or fran- 
•chises to require each elector to 
show by affidavit that he possesses 
the qualifications prescribed, the 
words “qualifications prescribed" deal 
with persons offering to vote, and a 
voter at an election to issue bonds 
to purchase a municipal water plant 
must be a taxpayer.—Carville v. Mc¬ 
Bride, 202 P. 802, 45 Nev. 305. 

32. Ga,—Garrett v. Cowart, 101 S.E. 

186, 149 Ga. 557. 

Street tax 

Street or commutation tax Imposed 
by Brunswick ordinance is not “tax" 
within constitutional provision for 
disqualification of voters for failure 
to pay taxes.—Padrosa v. Amos, 165 
S.B. 248, 175 Ga. 413. 

Taxes legally required 

(1) Under charter of town requir¬ 
ing those seeking to vote to make 
oath that they have paid all taxes 
“legally required" of them by the 
town, payment of all taxes due it 
does not qualify as a voter thereof. 


in view of § 3, that qualification of 
voters at an election shall be those 
required for electors for the General 
Assembly, one of which is that they 
shall have paid all taxes required 
since adoption of Constitution of 
1877, the words “legally required” 
referring to all taxes, state, county, 
and municipal.—Garrett v. Cowart, 
101 S.B. 186, 149 Ga. 657. 

(2) Legatees and distributees are 
not legally required to pay taxes on 
lands of estate being administered 
in order to qualify as elfectors.—Ton- 
nar v. 'W'ade, 121 So. 156, 153 Miss. 
722. 

33. Tex.—Texas Power & Light Co. 
V. Brownwood Public Service Co., 
Civ.App., Ill S.W.2d 1225, error re¬ 
fused. 

20 C.J. p 76 note 46. 

Power of states to: 

Prescribe qualifications, see supra 
§ 13 a. 

Regulate suffrage see supra § 4. 
Requirement of poll tax as denial 
of equal protection of laws see 
Constitutional Law § 530. 

34. Ind.—^Morris v. Powell, 25 N.B. 
221,' 125 Ind. 281, 9 L.R.A. 326. 

Or.—^Veatch v. City of Cottage Grove, 
289 P. 494, 133 Or. 144—Loe v. 
Britting. 287 P. 74, 132 Or. 572. 
Tfex.—Cameron v. Connally, 299 S.W. 
223, 117 Tex. 169. 

35. Or.—Livesley v. Litchfield, 83 
P.'142, 47 Or. 248, 114 Am.S.R. 920. 

36. Nev.—Carville v. McBride, 202 
P. 802, 804, 45 Nev. 305, citing Cor¬ 
pus Juris. 

20 C.J. p 76 note 49. 

Questions of proprietary character 
Const, art 2 § 1, providing that all 
citizens of the United States over 
twenty-one years of age, and not 
otherwise disqualified, and who ac-1 
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tualJy resided in the state for six 
months and in the district or county 
thirty days, next preceding any elec¬ 
tion, shall be entitled to vote for 
all officers and on all questions sub¬ 
mitted to the electors at such elec¬ 
tions, applies in city elections to all 
officers and questions of govern¬ 
mental nature, as distinguished from 
those of a proprietary character.— 
Carville v. McBride, 202 P. 802, 45 
Nev. 305. 

37. Or.—Livesley v. Litchfield, 83 P. 
142, 47 Or. 248, 114 Am.S.R. 920. 

Payment of street tax 
Constitutional amendment quali¬ 
fying electors who have paid poll 
taxes to vote “at any election" was 
held to include municipal elections, 
so that refusal to register elector as 
voter in city elections could not be 
based upon ordinances making pay¬ 
ment of street tax prerequisite to 
registration.—Tatum v. Langley, 177 
S.B. 243, 179 Ga. 731. 

38. Utah.—^Lyman v. Martin, 2 Utah 
136. 

38. Tenn.—^Vertrees v. State Elec¬ 
tions, 214 S.W. 737. 141 Tenn. 645. 

Ariz.—Cronly v. Tucson, 56 P. 
876, 6 Ariz. 235. 

41. Ala.—Davis v. Teague, 125 So. 
51, 230 Ala. 309, appeal dismissed 
50 S.Ct. 248. 281 U.S. 695, 74 L.Ed. 
1123—Graves v. Eubank, 87 So. 
587, 205 Ala. 174. 

Ark.—Henderson v. Gladish. 128 S. 
W.2d 257, 198 Ark. 217—Vanhoose 
V. Tingling, 291 S.W. 420. 172 Ark. 
1009. 

Fla.—State ex rel. Pooser v. Wester, 
170 So. 736, 126 Fla. 49. 

La.—Bradley v. Neill, 141 So. 382. 
174 La. 702—Davis v. Hill, 8 
La.App. 461—^Brantley v. Smith, 6 
La.App. 182. 
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elections prescribed by the constitutional and stat¬ 
utory regulations and the tax must have been 
paid for the number of years prescribed by such 

regulations.'^ 3 

Provisions requiring the payment of a poll tax 
as a condition precedent to voting have been held 
to be valid.'*^ They do not violate the Nineteenth 
Amendment to the federal Constitution.^ 5 a stat¬ 
ute which requires the payment of a poll tax as a 
condition precedent to the exercise of the elective 
franchise is not invalid where it is merely declara¬ 
tory of the constitutional provision.^® 


Where the failure to pay a poll tax constitutes a 
disqualification to vote only where the voter is 
subject to the tax, mere proof of nonpayment, 
without proof that payment is required, does not 
constitute prima facie evidence of disqualifica- 
tion.47 

Women are required to pay a poll tax in order 
to vote where the state constitutions or statutes so 
provide.^® Where the state constitutions or stat¬ 
utes require payment of a poll tax of men only, it 
has been held that the Nineteenth Amendment to 
the federal Constitution, see supra § 8 b (2), has 
the effect of making the payment of the poll tax 


Miss.—Wylie v. Cade. 164 So. 579, 174 
Miss. 426. 

S.C.—Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15—Hughes v. Black- 
well, 159 S.E. 785, 161 S.C. 445. 
Tex.—Powell v. City of Baird, 128 S. 
W.2d 786, 133 Tex. 489—Clark v. 
Stubbs, Civ.App., 131 S.W.2d 663— 
Texas Power & Light Co. v. Brown- 
wood Public Service Co., Civ.App., 
Ill S.W.2d 1225, error refused— 
Ramsay v. Wilhelm, Civ.App., 52 S. 
W.2d 757, error refused—^McCharen 
v. Mead. Civ.App., 275 S.W. 117— 
Huif V. Duffleld, Civ.App., 261 S.W. 
298. 

20 C. j. p 76 note 42 [a]. 

Capitation or poll taxes see the C.J.S. 
title Taxation §§ 1068-1072, also 
€1 C.J. p 1534 note 74 et sed. 
Persons on tax lists as eligible vot- 
ters 

The official poll tax lists as certi¬ 
fied by the collector and county clerk 
contain prima facie the names of 
all persons who are eligible to vote. 
—Hargis v. Hall, 120 S.W.2d 335, 
196 Ark. 878. 

Bzecntion of tax receipt 

Electors who were otherwise dual- 
ifled to vote at primary election were 
not deprived of that status by fact 
that county cdlleclor on acceptance 
of payment of poll tax within time 
prescribed by law issued receipts 
written with indelible pencil rather 
than with pen and ink as required by 
statute.—Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Compelling reissue of irregular tax 
receipt 

Before an election, the holder of an 
irregular poll tax receipt may, by 
appropriate action, compel reissue, 
and on ascertaining vice in receipt 
elector should move for correction. 
—^Henderson v. Gladish, supra. 

Time of levy 

(1) That commissioner’s court of 
county in which voters resided on 
1st day of January did not make levy 
of poll tax until October 8 did not 
invalidate levy, thus entitling voters, 
who later removed to another coun¬ 
ty and paid poll tax therein, to vote. 


as Rev.St. arts 2997, 7615, and Ver¬ 
non Civ.St.Annot.Suppl.l922 arts 
2942, 7354, fixes no specific period for 
making levy.—^McCharen v. Mead, 
Tex.Civ.App., 275 S.W. 117. 

(2) Where levy of poll tax un¬ 
der Rev.St. arts 2997, 7615, and Ver¬ 
non Civ.St.Annot.Suppl.l922 arts 2942, 
7354, was not made until October 8, 
and it was not shown in support of 
claim of discrimination that tax col¬ 
lector began collection of taxes prior 
to date of levy, it will be presumed 
that he did not do so until levy was 
made and he was supplied with ap¬ 
propriate assessment rolls.—^McChar- 
en V. Mead, supra. 

42. Ga.—Sims v. Kennedy, 193 S.E. 

876, 184 Ga, 822. 

Geueral and special elections 

The constitutional provision re¬ 
quiring payment of poll taxes six 
months before election refers only 
to general elections, and hence per¬ 
sons who paid poll taxes more than 
six months before general election 
held November 3, 1936, could vote 
at special school tax election held 
July 6, 1936, without having paid 
1935 poll tax six months before.— 
Sims V. Kennedy, supra. 

Municipal elections 

(1) Constitutional provision re¬ 
quiring persons to pay poll tax in or¬ 
der to vote at any election applies to 
municipal elections.—^Lilly v. Miller, 
183 S.E, 790, 181 Ga. 624—Tatum v. 
Langley, 177 S.E. 243, 179 Ga. 731. 

(2) The statute imposing poll tax 
and authorizing cities to levy annual 
poll tax, and statute providing that 
voter must pay his poll taxes in or¬ 
der to qualify as a voter in any elec¬ 
tion, construed together disqualify 
all voters in all elections who fail to 
.pay their city poll taxes in the man¬ 
ner and at the time provided by law. 
—^Powell v. City of Baird, 128 S.W.2d 
786, 133 Tex. 489. 

43. La.—^Doughty v. Allen, 128 So. 

514, 170 La. 556. 

Va.—^Zigler v. Sprlnkel, 108 S.E. 656, 

131 Va. 408. 

44. XJ.S.—^Breedlove v, Suttles, 68 
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S.Ct. 205, 302 U.S. 277, 82 L.Ed. 252, 
affirming 188 S.E. 140, 183 Ga. 189. 
Poll tax levied by city 
A poll tax levied by city, by au¬ 
thority of statute, is levied “under” 
state laws within constitutional pro¬ 
vision disqualifying as a voter one 
who is subject to a poll tax “under” 
state laws and who has not paid 
the tax, the word “under” being used 
as a preposition, indicating subjec¬ 
tion, guidance or control, and mean¬ 
ing “by authority of.”—Powell v. 
City of Baird, 128 S.W.2d 786, 133 
Tex. 489. 

45. U.S.—Breedlove v. Suttles,'58 S. 
Ct. 205, 302 U.S. 277, 82 L.Ed. 252, 
affirming 188 S.E. 140, 183 Ga. 
189. 

Denial of suffrage on account of sex 
see supra § 8 b (2). 

46. Tex.—Powell v. City of Baird, 
128 S.W.2d 786, 133 Tex. 489. 

47. Tex.—^Willow Hole Independent 
School Dist. V. Smith, Civ.App., 123 
S.W.2d 708, error refused. 

48. Ark.—Collins v. Jones, 54 S.W. 
2d 400, 186 Ark. 442—Taaffe v. 
Sanderson, 294 S.W. 74, 173 Ark. 
970. 

Ga.—Davis v. Warde, 118 S.E. 378, 
155 Ga. 748, error dismissed 44 S. 
Ct. 3. 263 U.S. 725, 68 L.Bd. 143. 
Validity of statute 

(1) A statute requiring women be¬ 
tween twenty-one and sixty to pay 
poll taxes in order to vote is not 
void as violating the uniformity 
clause of the constitution, such tax 
being levied on all persons within 
given ages and fairly within the leg¬ 
islature’s power to make reasonable 
classifications of the subjects of tax¬ 
ation.—Stuard v. Thompson, Tex.Civ. 
App., 251 S.W. 277. 

(2) Under Const, art 8, § 1, author¬ 
izing the legislature to impose a poll 
tax, it may extend its power to levy 
taxes on property owned by women, 
whether they vote or not, so as to 
include poll taxes as a condition 
precedent to the exercise of such 
privilege.—Stuard v. Thompson, su¬ 
pra. 
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by women a condition to.their rig^ht to vote,^® al¬ 
though there appears to be contrary authority.®® 

h. Assessment of Tax 

A voter who pays a tax Is entitled to vote although 
the tax was illegally assessed, or, according to some au¬ 
thorities, although the tax was not actually assessed as 
required by law. 

Under a constitution requiring as a qualification 
for voting the payment of a tax assessed a certain 
length of time before the election, it has been held 
that the assessment intended was a personal one, 
and not merely a general assessment laid on the 
whole county.51 

It seems that payment of a state or county tax 
within the time prescribed before election, by one 
who is otherwise qualified, entitles him to vote, al¬ 
though such tax was illegally assessed upon him.52 
Some courts reach the same conclusion in cases 
where a person pays a tax which was not actually 
assessed against him as required by law;®^ but 
other courts hold the contrary.54- In some juris¬ 
dictions an assessment of the voter for poll taxes 
in the manner required by law is essential to qual¬ 
ify the voter, and the payment of the tax is not 
sufficient.®^ 

After a general assessment of a tax has been 
completed and delivered to the proper officer, an 


assessment cannot be made against persons not 
upon the list, for the purpose of enabling them to 
vote at any election,®® unless such an assessment 
is authorized by constitutional or statutory regula¬ 
tions.®*^ Where permitted by statute, any person 
whose name has been omitted from the assessment 
lists for poll taxes may have his name included in 
such list,®® but the assessment must be made in 
substantial compliance with statutory directions.®® 
Where the statute directs that application for in¬ 
clusion be made to the county clerk, the county col¬ 
lector is without any right to assess the poll tax.®® 

Where the constitution provides that no person 
shall be allowed to vote unless he shall have paid a 
tax assessed against his property, a statute that no 
person shall be allowed to vote except on payment 
of a tax “assessed against him** to avoid uncon¬ 
stitutionality must be construed as meaning as¬ 
sessed against his property.®^ 

Under a statute providing that at special elections 
to authorize bond issues residents against whom 
taxes had been assessed and paid, should have the 
right to vote, it is not an essential to qualification 
that the name of such residents should appear on 
the assessment lists.®® 

Assessment against partnership. An assessment 
against a partnership qualifies a partner whose in- 


49. Ala.—Graves v. Eubank, 87 So. 
587, 205 Ala. 174, 

EO. Ga.—^Hawthorne v. Turkey Creek 
School Dist.. 134 S.E. 103, 162 Ga. 
462—^Davis v, Warde, 118 S.E. 378, 
155 Ga. 748, error dismissed 44 
S.Ct. 3, 263 U.S. 725, 68 L.Ed. 143. 

51. Pa.—Catlin v. Smith, 2 Serg. & 
R. 267. 

20 C.J. p 76 note 54. 

52. Mass.—^Humphrey v. King^man, 
5 Mete. 162. 

20 C.J. p 76 note 56. 

53. Va.-—Smith v. Bell, 75 S.E. 125, 
113 Va. 667. 

54. Pa.—^In re Coudersport Regis¬ 
try List, 23 Pa.Co. 419. 

55. Ark—Collins v. Jones, 54 S.W. 
2d 400, 186 Ark. 442. 

Person without taxable property 
may assess himself for poll tax by 
stating, and signing blank assess¬ 
ment list showing, such fact person¬ 
ally or by his agent, and husband 
may act as wife’s agent, but some 
one must sign list.—Collins v. Jones, 
supra. 

Pailnxe to assess personal property 
One who signs an assessment list, 
assessing his poll, and gives it to as¬ 
sessor and thereafter pays poll tax 
within time required, and who is not 
otherwise disqualified, is qualified 
elector, although he fails to assess 


personal property which he owns, or 
does not state that he has no per¬ 
sonal property.—^Fleming v. Rolfe, 75 
S.W.2d 397, 189 Ark. 865. 

Padlure of assessor to administer 
oath 

Failure of assessor to administer 
oaths to persons assessing in man¬ 
ner provided by law, and assessor’s 
failure to sign jurat, held not to de¬ 
prive person assessing of right to 
elective franchise.—Fleming v. Rolfe, 
supra. 

56. R.I.—^Dwyer v. Pawtucket Asses¬ 
sors of Taxes, 79 A. 579. 

20 C.J. p 76 note 55. 

Cohstitational provision as' manda- ! 
tory 

A constitutional provision allowing 
freemen to vote who have paid a 
state OP county tax which shall have 
been assessed at least two months 
prior to election Is mandatory.—Pe¬ 
tition of Butler, 30 Pa.Dist. 422, 49 
Pa.Co. 398, 23 Dauph.Co. 277. 

57. Ark.—Horne v. Pish, 127 S.W.2d 
623, 198 Ark. 79. 

Bight to place name on. list at any 
time 

Under the Pennsylvania statute 
a person claiming the right to vote 
has the right to have his name placed 
on the assessment list at any time 
and is not limited to the days pre¬ 
ceding the filing of the original as- 
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! sessments.—In re Applications to 
Place Names on Assessors’ Lists, 29 
Pa.Dist. 866. 

58. Ark.—Horne v. Fish, 127 S.W.2d 
623, 198 Ark. 79. 

59. Ark.—^Horne v. Pish, supra— 
Collins V. Jones, 54 S.W.2d 400, 186 
Ark. 442. 

Assessment additional to poll tax 
Votes of persons, whose names 
were placed on tax hooks by coun¬ 
ty clerk, without requiring assess¬ 
ment of their personal property or 
signature of tax lists showing that 
they owned no taxable property, 
were held properly excluded from 
count.—Collins v. Jones, supra. 
Application to assessor 
A delinquent taxpayer may apply 
to assessor for assessment of poll 
taxes so as to be entitled to vote.— 
Horne v.‘Fish, 127 S.W.2d 623, 198 
Ark. 79. 

60. Ark.—^Horne v. Fish, supra— 
McCallister v. LaFargue, 78 S.W. 
2d 807, 190 Ark. 319—Morrow v. 
Strait, 53 S.W.2d 857, 186 Ark. 384 
—Cain v. Carllee, 269 S.W. 57, 168 
Ark. 64—Craig v. Sims, 255 S.W. 1, 
160 Ark. 269. 

61. R.I.—^King V. Providence Board 
of Canvassers, etc., 92 A. 569, 37 R. 
I. 254. 

62. Del.—Saxton v. Delaware City, 
88 A. 605. 
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dividual interest in the firm property equals the 
statutory amount.®3 

When real estate belonging to two members of 
a firm as tenants in common is erroneously assessed 
in the firm name, the error in the form of the as¬ 
sessment cannot deprive the members of their con¬ 
stitutional right to vote based on the payment of a 

tax.®4 

c. What Constitutes Payment 

Taxes must be actually paid to entitle a person to 
vote, and such payment must be made by the proper per¬ 
son to the proper offlcdr and within the time prescribed 
by law. 

Where the payment of taxes is made a qualifica¬ 
tion of electors, the right to vote depends upon the 
fact of actual payment.®® The belief of a party 
that his taxes have been paid by another who 
agreed to pay them is immaterial,®® although one 
who erroneously pays as his a tax assessed to an¬ 
other person of the same .name is not disqualified 
from voting on the ground of nonpayment of the 
tax assessed to him.®7 If the voter fails to pay 
the taxes directed to be paid, he may not vote, not¬ 
withstanding he is not on the list of defaulters and 
execution has not issued against him.®® 

In the absence of constitutional or statutory re¬ 
strictions a voter may pay his taxes by check, 
draft, or other device recognized as a medium of 
exchange,®® and may transmit his funds by mail, 
telegraph, or other legal means and the tax col¬ 
lector may issue and mail to the elector his tax 
receipt.7i 


§ 29 

In the absence of constitutional limitations, the 
legislature may determine what must be done to 
accomplish payment.72 

To •vohom payable. The payment of taxes or¬ 
dinarily must be made to a person lawfully author¬ 
ized to receive them,72 although in this respect it 
has been held that the constitutional right of suf¬ 
frage cannot be subordinated to statutory enact¬ 
ments relative to the collection of taxes.74 

Persons making payment. An elector may pay 
his tax through an authorized agent,7® and a voter 
who pays his taxes through others is not to be 
deprived of exercising the right of suffrage mere¬ 
ly because of a failure to pursue strictly the stat¬ 
utory requirements.7® 

The payment, however, of taxes requisite to en¬ 
title the person assessed to vote by another with¬ 
out authority of such taxpayer does not qualify 
the latter to vote,77 unless he recognizes the act 
and repays or promises to repay the amount, or 
otherwise ratifies the act of payment on the ground 
that such other person acted as his agent ;72 and by 
the express terms or judicial construction of some 
statutes a person whose taxes were paid by anoth¬ 
er is qualified to vote only when such payment 
was made out of his own funds or on his writ¬ 
ten and signed order.7® 

Unless so provided by statute, the vote of a cit¬ 
izen is not invalidated by the fact that his taxes 
were paid by another with the express or implied 
understanding that he should vote as desired by 
the party paying them notwithstanding the corrupt 


63. R.I.—Klngr. V. Providence Board 
of Canvassers, etc., 92 A. 569, 37 
R.L 254. 

64i Pa.—Commonwealth v. Shrontz, 
62 A, 910, 213 Pa. 327. 

65. Miss.—^Roane v. Matthews, 21 
So. 665, 75 Miss. 94. 

20 C.J. p 77 note 65. 

Payment of taxes see the C.J.S. title 
Taxation §§ 607-629, also 61 C.J. p 
94S note 1 et seq. 

66. Miss.—^Roane v. Matthews, su¬ 
pra. 

20 C.J. p 77 note 66. 

67. Pa.—In re Hugiies' Election, 3 
Lack.Jur. 313. 

68. Ga.—Garrett v. Cowart, 101 S. 
E. 186, 149 Ga. 557. 

69. Pla.—^McGregor v. Burnett, 141 
So. 599, 105 Fla. 447. 

70. Pla.—^McGregor v, Burnett, su¬ 
pra. 

71. Fla.—McGregor v. Burnett, su¬ 
pra. 

72. Ark.—^Martin v. Gray, 97 S.W. 
2d 439, 193 Ark. 32. 


73. Pa.—Marshall v. Baldwin, 11 
Phila, 403. 

74. Va.—Smith v. Bell, 75 S.E. 125, 
103 Va. 667. 

Money tamed ovot to proper officer 
by recipient 

A delinquent taxpayer could not 
be deprived of his right to vote 
because he paid his taxes to the 
treasurer, although the statute re¬ 
quired them to be paid to the auditor, 
and provided that they could not be 
paid to the treasurer, where it ap¬ 
peared that the treasurer had turned 
the money over to the auditor.— 
Smith V. Bell, supra. 

75. Tex.—^Robinson v. Bostrom, Civ. 
App., 21 S.W.2d 580. 

20 C.J. p 77 note 69. 

Tender by father of absent soldier 
Where a registered voter was ab¬ 
sent in military service, his father’s 
offer to pay the poll tax without 
physically tendering the money waus 
held a sufficient tender to qualify son 
as a voter.—Groves v. Commissioners 
of Rutherford County, 105 S.E. 172, 
180 N.C. 568. 


76. Tex.—Robinson v. Bostrom, Civ. 
App., 21 S.W.2d 580. 

77. R.I.—^Barron v. White, 72 A. 
644, 29 R.I. 482. 

20 C.J. p 77 note 70. 

78. Ark.—^Whittaker v. Watson, 60 
S.W. 652, 68 Ark. 555. 

20 C.J. p 77 note 71. 

B'eqnestlng employer to pay 

Where voters, in good faith and 
for their convenience, requested their 
employer to pay their poll tax and 
reimbursed employer therefor, ex¬ 
clusion of their votes was held er¬ 
roneous.—Cain V. Carl-Lee, 284 S. 
W. 40, 171 Ark. 334. 

Sufficiency of ratification 
Ratification is sufficient If made 
any time before the election.—^Fowler 
V. Felthoff, 1 Leg.Rec., Pa., 105. 
Payment by partner 
Pa.—Commonwealth v. Schrontz, 62 
A. 910, 213 Pa. 327. 

20 C.J. p 77 note 71 [b]. 

79. Pa.—^In re Hanna’s Election 
.Contest, 5 Pa.Dist. & Co. 139. 

20 C.J. p 77 note 72. 
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agreement or understanding may be a penal offense 
under the statute.^® 

Time and place of payment. In order to vote 
the tax must be paid within the time allowed and 
provided for by law.^i Where the constitutions 
or statutes so provide, the nonpayment of taxes is 
a disqualification only where the election is held 
within a certain period of time from the expiration 
of the time fixed by law for the payment of tax- 

es.®2 . 

It has been held that payment of a state or coun¬ 
ty tax anywhere within the state is sufficient, 
but it has been held that payment of a poll tax must 


be made in the county in which the voter legally 
resides at the time it is due.84 

d. Exemptions and Excuses for Nonpayment 

A voter, exempt from paying taxes and presenting 
the necessary proof of his exemption, is not disqualified 
from voting by reason of the nonpayment of taxes. 

A person is not disqualified for nonpayment of 
taxes where he became of age or a citizen or resi¬ 
dent of the state at such a recent date as not to 
be subject to a tax prior to the election neither 
is a person disqualified where he comes within one 
of the exemptions provided by law^s and procures 


80. XJ.S.—U. S. V. Foster, C.C,Va., 
6 F. 247, 4 Hughes 514. 

20 C.J. p 77 note 73. 

Advancing: money to pay poll tax as 
offense see infra § 334. 

81. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Ga.—Lee v. Byrd, 151 S.E. 28, 169 
Ga. 622. 

20 C.J. p 77 note 66. 

Foil tax 

Ark.—Henderson v. Gladish, 128 S. 

W.2d 267, 198 Ark. 217. 

La.—^Bradley v. Neill, 141 So. 382, 
174 La. 702. 

S.C.—McAlhaney v. Elliott, 167 S.E. 
656, 168 S.C. 418. 

Tex.—Texas Power & Light Co. v. 
Brownwood Public Service Co., 
Civ.App., Ill S.W.2d 1225, error re¬ 
fused. 

Payment "at the time of collectingr 
taxes” 

Under constitutional amendment 
including in qualifications of elector 
exhibition of poll tax receipt or oth¬ 
er evidence of payment of poll tax 
“at the time of collecting taxes” next 
preceding the election, the phrase “at 
the time of collecting taxes” relates 
to the time determined by the legis¬ 
lative enactment when such taxes 
must be paid.—Henderson v. Gladish, 
128 S.W.2d 257, 198 Ark. -217—Martin 
v. Gray, 97 S.W.2d 439, 193 Ark. 32. 
Payment by check on or before due 
date 

(1) Where taxpayer’s check is un¬ 
conditionally delivered on or before 
F<»bruary 1, to tax collector who ac¬ 
cepts check which in due course is 
deposited with reasonable prompt¬ 
ness and paid by drawee bank, on its 
first presentation payment will re¬ 
late back to 'date of delivery of 
check to tax collector so as to quali¬ 
fy taxpayer as elector.—Wylie v. 
Cade, 164 So. 579, 174 Miss. 426— 
Tonnar v. Wade, 121 So. 166, 153 
Miss. 722. 

(2) Where taxpayer delivered 
check to tax collector on Jan. 31, 
1934, with request to hold check un¬ 
til March, and check was not pre¬ 


sented for payment until May 7, 
1934, but tax receipt issued April 
30, 1934, was dated Febr. 1. 1934, 
taxpayer was held not qualified elec¬ 
tor and hence not eligible for elec¬ 
tion to office of alderman in Decem¬ 
ber, 1934.—^Wylie v. Cade, supra. 
Validity of receipts 
Under statute requiring collecting 
officers to cease issuing poll tax re¬ 
ceipts after midnight of specified 
date, poll tax receipts Issued after 
midnight of such date are invalid.— 
Henderson v. Gladish, 128 S.W.2d 257, 
198 Ark. 217. 

82. Ga.—^Davis v. Warde, 118 S.E. 
37$, 155 Ga. 748, error dismissed 44 
S.Ct. 3. 263 U.S. '725, 68 L.Ed. 143 
—^Daniel v. City Of Claxton, 132 S. 
E. 411, 35 Ga.App. 107—Turk v. 
Royal, 131 S.E, 119, 34 Ga.App. 717. 

PoU tax 

Ga.—Callaway v. Tunnel Hill School 
Dist., 179 S.E. 737, 51 Ga.App. 

101 . 

83. Pa.—^In re Contested Election, 10 
Kulp. 367. 

84. Ala.—Shepherd v. Sartain, 64 
So. 57, 185 Ala. 439. 

Where county of voter’s resideuce 
levies no tax 

The levy of a poll tax under Rev. 
St. arts 2997, 7615, and Vernon Civ. 
St.Annot.Suppl.l922 arts 2942, 7354, 
being purely permissive and not 
mandatory, where there was no af¬ 
firmative showing that county of 
voters’ residence on 1st day of Jan¬ 
uary levied such a tax, timely pay¬ 
ment of tax by such voters in coun¬ 
ty to which they later removed en¬ 
titled them to vote in latter county. 
—^McCharen v. Mead, Tex.Clv.App., 
276 S.W. 117. 

85. Tex.—Huff v. Duffield, Civ.App., 
251 S.W. 298. 

20 C.J. p 77 note 76. 

Women 

(1) Women voters were not dis¬ 
qualified from voting because of 
failure to pay poll tax for years in 
which they registered, since women 
must be twenty-one years old and 
registered on January 1 of any given 
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year, to be liable for poll tax for 
that year.—Sims v. Kennedy, 193 S. 
E. 876, 184 Ga. 822—“Hiwthorne v. 
Turkey Creek School Dist., 134 S.E. 
103, 162 Ga. 462. 

(2) Only one subject to poll tax 
during the year preceding election 
fixed by Shannon Code § 1220, is re¬ 
quired by Const, art 4 § 1, to ex¬ 
hibit evidence of the payment of 
such tax as a condition to voting, 
the constitutional provision not 
reaching other voters, as women de¬ 
siring to vote in 1920, granted the 
suffrage by amendment to the federal 
constitution after January 10, 1919. 
when poll taxes are assessable by 
Shannon Code §§ 686, 771, 774, 

against those subject to them, so 
that they are not required to pay 
any poll tax for 1919 as a qualifica¬ 
tion for voting in elections held dur¬ 
ing 1920.—State v. Bell, 224 S.W. 
1041, 143 Tenn. 133. 

83. Ala.—Shepherd v. Sartain, 64 So. 

57, 185 Ala. 439. 

Persons in militaxy service 

Acts 36th Leg. (1st and 2d Called 
Sess.) 1919 c 3 § 3, declaring it un¬ 
necessary for discharged sailors, sol¬ 
diers, and marines to hold a poll 
tax receipt to vote at elections dur¬ 
ing 1919 and 1920, and describing 
those so exempted as citizens taken 
from their homes into military can¬ 
tonments and foreign countries, and 
thus prevented by their service and 
obedience to the laws from paying 
their poll tax, does not govern the 
case of one who appeared before the 
draft board on Armistice Day, served 
one day, was paid a dollar, and sent 
back home.—^Hillert v. Schweppe, 
Tex.Civ.App., 234 S.W. 152. 

Persons permanently disabled 

(1) One forty-six years old, who 
ran a grocery store, was once a 
farmer, owned a well-drilling outfit, 
and had been refused a poll tax 
exemption certificate by the tax col¬ 
lector, was not entitled to vote with¬ 
out paying such tax, although he- 
had been injured by a fall, suffered 
partial paralysis, had scarlet fever 
and was again paralyzed when ten 
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the evidence of his exemption as provided by stat- 

ute.^7 

Where a voter who is subject to the payment of 
poll tax leaves the state for any length of time 
without acquiring a legal residence in another 
state, he must pay the poll tax accruing during his 
absence before he can vote.^S 

e. Evidence of Payment or Nonpayment 

Such proof of the payment of taxes must be exhibited 
as is required by constitutional and statutory regulations. 

In order to vote the voter must present such 
evidence of his payment of taxes as is required by 
constitutional or statutory regulations.^^ No re¬ 
quirement may be prescribed by statute or city 
charter which would be contrary to constitutional 
regulations. 90 

A tax receipt is evidence of payment.91 In the 
absence of a constitutional or statutory require¬ 
ment, the voter need not exhibit his tax receipt,92 
and in the absence of such receipt the voter’s affi¬ 
davit may be accepted as prima facie evidence of 
the payment of his taxes.93 Unless the production 
of the receipt or an accounting for its absence is 
required by statute,94 the voter need not produce 
the receipt if he can furnish other satisfactory evi¬ 
dence that his taxes have been paid;95 but to be 
sufficient the evidence must be legal and competent 
and such as to satisfy a reasonable mind of its 
truth.96 

Where it is merely required that the voter shall 
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hold a tax receipt showing that his poll tax has 
been paid, he need not exhibit it at the time of 
voting.97 Where it is provided that if the poll tax 
receipt is lost, the voter may vote on making an af¬ 
fidavit of the loss, no such affidavit is required 
where it is not claimed that the receipt is lost.98 

Presumptions, When the poll tax receipt stubs 
kept by the tax collector for each year do not show 
that a voter has paid his poll ta5c it will be pre¬ 
sumed that such tax has not been paid.99 

Proof of nonassessment of taxes against the vot¬ 
er for a certain number of years prior to the elec¬ 
tion, in the district in which he voted, does not, 
prima facie, establish the fact that he had not paid 
a duly assessed state or county tax within that 
time.i 

§ 30. Sex 

The question whether a person may be disquali¬ 
fied from voting on account of sex is discussed 
supra § 8 b. 

Examine Pocket Parts for later cases. 

§ 31. Race or Color 

As is shown supra § 8 b, the right of United 
States citizens to vote may not be denied or 
abridged on account of race, color, or previous con¬ 
dition of servitude. 

Examine Pocket Parts for later cases. 


years old, and used crutches, not be¬ 
ing permanently disabled under Rev. 
St. art. 2943.—Hillert v. Schweppe, 
supra. 

(2) A voter at the county and dis¬ 
trict clerk election, who swore that 
he had hurt his back and used two 
sticks to support himself in walking, 
was not exempt from payment of the 
poll tax under Vernon Civ.St.Annot. 
Suppl.1922 art 2942, as being per¬ 
manently disabled, where the evi¬ 
dence showed that he was the super¬ 
visor of a waterworks system, drove 
about in an automobile, and received 
thirty-five cents an hour for his 
labor.—Huff v. Duffield, Tex.Civ.App., 
251 S.W. 298. 

Partial exemption. 

Claimant may obtain partial per¬ 
sonal property tax exemption and 
leave taxable balance sufficient to 
qualify him as property voter.—In re 
Opinion to the Governor,* 142 A. 
372, 49 R.I. 296. 

Exemption in another county 

Exemption of voter from payment 
of poll tax and road work in own 
county did not exempt him from pay¬ 
ment of poll tax and road work in 


another county.—^Brown v. Hows, 40 
S.W.2d 1017, 163 Tenn. 138, rehear¬ 
ing denied 42 S.W.2d 210, 163 Tenn. 
178. 

Ministerial student not exempt from 
poll tax 

S.C.—^Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15. 

87. Tex,—Rogers v. Smith, Civ.App., 
119 S.W.2d 678r—Texas Power & 
Light Co. v. Brownwood Public 
Service Co., Civ.App., Ill S.W.2d 
1225, error refused—Linger v. Bal¬ 
four, Civ.App., 149 S.W. 795. 

Statute mandatory 

The statute requiring those becom¬ 
ing twenty-one years of age after 
January of any year to obtain ex¬ 
emption certificate if they desire to 
vote in an election held in same year 
is mandatory.—Clark v. Stubbs, Tex. 
Civ.App., 131 S.W.2d 663. 

88. Ala.—Shepherd v. Sartain, 64 So. 
57, 185 Ala. 439. 

89. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

S.C.—State V. Williams, 154 S.E. 
164, 157- S.C. 290. 
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90* Tex.—^Wendover v. Tobin, Civ. 
App., 261 S.W. 434. 

91. Ark.—Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

20 C.J. p 77 note 80. 

92. Tex.—^Wendover v. Tobin, Civ. 
App., 261 S.W. 434. 

93. Pa.—Waite's Petition, 18 Pa. 
Dist. 85. 

20 C.J. p 78 note 81. 

94* Pa.—McCullough’s Petition, 19 
PaDist. 1071, 36 Pa.Co. 555. 

95. Ark.—Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

20 C.J. p 78 note 83. 

9& S.C.—State V. State Bd. of Can¬ 
vassers, 68 S.E. 676, 86 S.C. 451. 

97. Tex.—Stinson v. Gardner, 78 S. 
W. 492, 97 Tex. 287—Huft v. Duf¬ 
field, Civ.App., 251 S.W. 298—Stin¬ 
son V. Gardner, Civ.App.. 79 S.W. 
354. 

98. Tex.—^Huff v. Duffield, Civ.App., 
251 S.W. 298. 

99. Ala—Shepherd v. Sartain, 64 
So. 57, 185 Ala. 439. 

1. Pa.—^In re Brislin’s Contested 
Election, 2 PaDist 549. 
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§ 32. Forfeiture of Citizenship 

Forfeiture of citizenship will disqualify a voter where 
the right of suffrage depends on citizenship. 

Where the right of sufifrage depends on citizen¬ 
ship, see supra § 18, a forfeiture of that citizen¬ 
ship will disqualify any elector,2 but, where the 
loss or forfeiture of citizenship is for conviction 
of crime, a regular trial and conviction by a law¬ 
fully authorized tribunal must be shown.® 

Congress has the power to enact a law depriv¬ 
ing a person convicted of desertion from the army 
or navy, or other crime, of his status as a citizen 
of the United States, thereby depriving him of 
the right to vote in a state where such right de¬ 
pends upon citizenship, but not itself taking the 
right away.4 

§ 33. Commission or Conviction of Crime 

a. In general 

b. Conviction 

c. Restoration to citizenship 

a. In General 

Pursuant to constitutional or statutory regulations a 
person who commits, or Is convicted of, a crime is in¬ 
eligible to vote. 

Subject to the limitations imposed by the federal 
constitution the individual states have exclusive 
power to confer and regulate suffrage, see supra 
§ 4, and under such power the states may deny 


the elective franchise to those who commit a crime 
or who have been convicted of a crime.® 

In many jurisdictions there are constitutiona 
and statutory provisions for the disfranchisemen 
of persons convicted of crimes,*^ and the particulai 
crimes or classes of crimes for the conviction o 
which a person is disfranchised are those enu 
merated by such regulations.® A person convict 
ed of one of the crimes specified is ineligible tc 
vote although he may possess every other quali¬ 
fication essential to the exercise of the elective 
franchise.® 

The purpose of some regulations disfranchising 
persons convicted of crime is to preserve the pur¬ 
ity of the ballot box rather than to inflict an addi¬ 
tional penalty on the offender,although under 
other regulations disfranchisement is a penalty to 
be imposed along with other penalties prescribed 
by law for the commission of the offense.il 

Bigamy or polygamy. Statutes forbidding biga¬ 
mists and polygamists to vote, and requiring an 
oath hy the voter that he is not a member of any 
order that teaches the commission of those crimes, 
are valid.i2 

The fact that a man belongs to a church which 
teaches that marriages remain in force for all 
eternity is not a disqualification so long as it does 
not teach or countenance more than one of such 
marriages for the same person during the same 


2. N.H.—Severance v. Healey, 50 
N.H. 448. 

20 C.J. p 79 note 12. 

3. Me.—State v. Symonds, 67 Me. 
148. 

Commission or conviction of crime 
as disqualification see infra § 33. 
Loss of citizenship hy expatriation 
see Citizens §§ 13-17. 

4. Pa.—Huber v. Reily, 53 Pa. 112. 

5. Snelinsr 

The fact of dueling, as distin¬ 
guished from a conviction of the of¬ 
fense, may be made a disqualifica¬ 
tion.—^Dwight V. Rice, 5 La.Ann. 
580.. 

6. N.D.—State ex rel. Olson v. 
Lahger, 256 N.W. 377, 65 N.D. 68. 

7- N.C.—^Robertson v. Jackson, 110 

S.E. 593,- 183 N.C. 695. 

20 C.J. p 79 note 15. 

a N.C.—^Robertson v. Jackson, su¬ 
pra. 

20 C.J. p 79 note 15. 

Oazrylng concealed weapons 
Ky.—^Elkin v. Commonwealth, 106 S. 
W.2d 83, 269 Ky. 6—Franklin v. 
Commonwealth, 244 S.W. 299, 195 1 
Ky. 737. I 


Crimes ezclading convict from be¬ 
ing witness 

Crimes which, at time of adoption 
of Constitution of 1844, excluded con¬ 
vict from being witness, and there¬ 
fore excluded, and still exclude, 
him from enjoying right of elector, 
were and are blasphemy, treason, 
murder, piracy, arson, rape, sodomy, 
polygamy, robbery, conspiracy, for¬ 
gery or larceny of above value of 
six dollars, perjury, or subornation 
of perjury.—^In re Court of Pardons, 
129 A. 624, 97 N.J.Bq. 555, 3 N.J. 
Misc. 585. 

Felony 

(1) “Felony,” within constitutional 
provision that no person convicted 
of “felony” shall be qualified to vote 
at any election unless restored to 
civil rights, is crime which is and 
may be punishable with death or 
imprisonment in penitentiary.—State 
ex rel. Olson v. Langer, 256 N.W. 377, 
66 N.D. 68. 

(2) Inclusion of word “feloniously” 
in indictment charging statutory 
misdemeanor doe^ not make charge 
felony so as to deprive one convict¬ 
ed thereunder of elective franchise.— 
Young V. Commonwealth, 156 S.E. 
565, 155 Ya. 1152. 


Yiolatlon of election laws 

(1) The Personal Registration Act 
of July 10, 1919, P.L. 857, 25 P.S. 
§ 611-621 Is an election law within 
the meaning of Const, art 8 § 9 dis¬ 
qualifying persons convicted of a 
willful violation of an election law 
from enjoying the right of suffrage 
for four years.—In re Moskowitz, 26 
Pa.Dist. & Co. 667. 

(2) When court denies right to 
vote for willful violation of election 
laws, the vote must be rejected 
wherever it is attempted to be cast 
and disobedience to sentence may be 
followed by punishment for con¬ 
tempt, no matter in what part of 
state disobedience occurs.—In re 
Moskowitz, 196 A. 498, 329 Pa. 183. 

9. N.D.—State ex rel. Olson v. Lan¬ 
ger, 256 N.W. 377, 65 N.D. 68. 

10. »N.D.—State ex rel. Olson v. 
Langer, supra. 

11. Pa.—In re Moskowitz, 196 A. 
498. 329 Pa. 183. 

12. U.S.—Davis v. Reason, Idaho, 10 
S.Ct. 299, 133 U.S. 333, 33 L.Bd. 
637. 

20 C.J. p 79 note 17. 

Constitutional guaranty of religious 
liberty see Constitutional Law § 
206. 
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period of time.13 

Disquolificatiofi as part of judgjncnf ot sentence. 
In some jurisdictions the court in its judgment or 
sentence must include a provision disfranchising 
the accused,and where the court fails to insert 
such provision it cannot be supplied by executive 
or administrative officers.15 However, through ap¬ 
propriate proceedings the court may be compelled 
to insert such provision.^® 

The inclusion of a provision in the judgment dis¬ 
franchising a voter results from statutory author¬ 
ization, and the judgment may contain the provi¬ 
sion independently of any reference thereto in the 
verdict.i'^ 

b. Conviction 

Where a voter may be disfranchised by a conviction 
of a crime, disfranchisement can result only after prose¬ 
cution and conviction In a criminal proceeding. 

Whether a citizen is disqualified from voting by 
having committed a crime is of necessity a judicial 
question to be determined by a tribunal legally or¬ 
dained for the trial and punishment of the offense, 
and not collaterally by the officers of an election.^^ 
Where required by the constitutional or statutory 
regulations, disfranchisement can result only after 
prosecution and conviction of the offense.i^ A 
mere adjudication in a civil proceeding that a per¬ 
son has been guilty of the offense is insufficient.^® 

The question of what fixes the grade of the crime 
of which a person is convicted, within the meaning 
of those provisions which deprive an elector of 
his right of suffrage upon conviction of any crime 
which is punishable by imprisonment in a peniten¬ 
tiary, has been the subject of some contrariety of 
opinion; one view is that a conviction of such 
crime by a jury or under a plea of guilty deprives 
defendant of his right to vote, although the court 
in its discretion may punish him only by the im¬ 
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position of a fine;2i another view is that when 
the court, in affixing the punishment for a given 
offense, is authorized in its discretion to consider 
it either as a felony or as a mere misdemeanor 
and treat it accordingly, the punishment which the 
court actually affixes must determine the grade of 
the offense, especially when in consequence of such 
offense it is sought to deprive the offender of civil 
rights.22 At any rate, the right of an elector who 
has been indicted for a felony is not forfeited by a 
verdict or confession, as the case may be, but only 
after a judgment against him has been entered 

thereon.23 

Conviction in federal court. It has been held 
that the conviction in a federal court of a mere 
statutory offense against the United States does 
not deprive the offender of his right to vote,^^ but, 
on the other hand, it has been held that a conviction 
of crime of a disqualifying degree in a federal 
court has the effect to exclude the person con¬ 
victed from office and suffrage the same as though 
he had been convicted in a state court.^s 

Appeal from conviction. When an accused is 
convicted, his disqualification as an elector attach¬ 
es immediately, and such disqualification is not 
suspended by his appeal and the furnishing of a 
supersedeas bond.26 

c. Restoration to Citizenship 

A general absolute pardon by the executive ordi¬ 
narily enables one to vote who has been disfranchised 
by the conviction of a crime. 

Unless otherwise provided by the organic law 
of the state,27 a general absolute pardon by the ex- 
'ccutive of one who has been deprived of the right 
of suffrage by conviction of crime releases such 
person from the disabilities imposed by the convic¬ 
tion. 2 8 This is true as to a pardon issued after 
the expiration of sentence but merely paroling 


13. Idaho.—Toncray v. Budge, 96 P. 
26, 14 Idaho 621, 655. 

20 C.J. p 79 note 1-8. 

Religious belief as Qualification see 
supra § 27. 

14. Pa.—In re Moskowitz, 196 A. 
498, 329 Pa. 183. 

15. Pa.—In re Moskowitz, supra. 

16. Pa.—In re Moskowitz, supra. 

17. Ky.—^Franklin v. Common¬ 
wealth, 244 S.W. 299, 196 Ky. 737. 

18. n.S.—Garrison v. Mays, Mobl. 
Cas.Cont.El. 55. 

Ky.—Burkett v. McCarty, 10 Bush 
758, 1 Ky.Op. lOO. 

19. Ky.—^Lovely v. Cockrell, 35 S. 
W.2d 891, 237 Ky. 547. 


Pa.—In re Moskowitz, 196 A. 498, 
329 Pa. 183. 

20. Ky.—Lovely v. Cockrell, 35 S.W. 
2d 891, 237 Ky. 547. 

21. Conn.—^Borino v. Lounsbury, 86 
A. 59J, 86 Conn. 622, J26. 

20 C.J. p 80 note 21. 

22. Cal.—^People v. Cornell, 16 Cal. 
187. 

Neb.—Gandy v.. State, 4 N.W. 1019, 
10 Neb. 243. 

23. Ky.—Prewitt v. Wilson. 46 S.W. 
2d 90, 242 Ky. 231. 

20 C.J. p 80 note'23. 

24. U.S.—U. S. V. Barnabo, C.C.N. 
T., 24 F.Cas.No.14,622, 14 Blatchf. 
74. 

25. N.D.—State ex rel. Olson v. 
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Langer, 256 N.W. 377, 65 N.D. 68. 
20 C.X p 80 note 25. 

26. N.D.—State ex rel. Olson v. 
Langer, supra. 

27. R.I.—Opinion of Justices, 4 R.I. 
583. 

Power of general assembly 

Under the constitution the general 
assembly can alone restore the privi¬ 
lege of voting to one convicted of an 
infamous crime.—Opinion of Jus¬ 
tices, supra. 

2& Or.—Wood V. Fitzgerald, 3 Or. 
568. 

20 C.J. p 80 note 27. 

29. Ohio.—Sutton v. Mcllhany, 1 
Ohio Dec. 235, 6 WestL.J. g56. 
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a convict does not remove the disability,nor 
does suspension of sentence under an unconstitu¬ 
tional statute.31 

A pardon by the president of the United States 
restores the right of suffrage to one who has been 
deprived of that right by a conviction of crime in 
a federal court.®2 Jt has. been held, however, that 
where the sovereign power of a state has excluded 
a person from the right of suffrage, his pardon by 
the president of the United States does not re¬ 
store him to the exercise of that right without 
the assent of the state.33 

As a rule disfranchisement will be presumed to 
continue in the case of ex-convicts unless shown 
to have been removed by the production of a par¬ 
don from the executive.^^ However, under some 


constitutional provisions, and the construction 
placed thereon, disability ceases when the sentence 
has been executed.35 

§ 34. Betting on Elections 

Where prohibited by the constitutiorif the legislature 
may not prescribe betting on an election as a disqualifi¬ 
cation for voting. 

Where the constitution fully defines the qualifica¬ 
tions of electors, but is silent on the subject of 
betting on the result of elections, the legislature 
may not provide that no person shall vote who 
makes a wager on the result of the election.^® 

§ 35. Absent Voters 

Absent voting is discussed infra § 210. 

Examine Pocket Parts for later cases. 


III. REGISTRATION OP VOTERS 


§ 36. In General 

Registration of voters is defined supra § 1. 

Examine Pocket Parts for later cases. 

§ 37. Constitutional and Statutory Provisions 

Registration laws should be so construed as to give 
electors the fullest opportunity to vote that is consistent 
with reasonable precaution against fraud at the polls. 

The primary purpose of registration laws is to 
prevent the perpetration of fraud at elections by 
providing in advance thereof an authentic list of 
the qualified electors and every part of a reg¬ 
istration act must be so construed as to effectuate 
this purpose,®® and to give electors the fullest op¬ 


portunity to vote that is consistent with reasonable 
precautions against fraud.®® Likewise, all provi¬ 
sions of such laws should, if possible, be construed 
so as to avoid conflict.^® 

It is a matter of constitutional or statutory con¬ 
struction to determine whether a registration law, 
or a particular provision thereof, applies to a ref¬ 
erendum or submission to the people of the ques¬ 
tion whether a constitutional convention should be 
called,4i or to determine whether it, or one of its 
provisions, applies to certain elections, such as mu¬ 
nicipal elections,^® parish elections,^® school elec- 
tions,^^ county seat elections,^® local option elec- 
tions,4® elections on the question whether bonds 


30. Ill.—Wldmayer v. Davis, 83 N.E. 
87, 231 Ill. 42. 

31. Tex.—^Aldridge v. Hamlin, Civ. 
App., 184 S.W. 602. 

32. Ky.—Cowan v. Prowse, 19 S.W. 
407, 93 Ky. 156, 14 Ky.L. 273. 

Miss.—Jones v. Board of Registrars, 
56 Miss. 766, 31 Am.R. 385. 

33. Tenn.—Ridley v- Sherbrook, 3 
Coldw. 569. 

34. Ky.—Seler v. Brown, 284 S.W. 
997, 1002, 216 Ky. 199, quoting 
Corpus Juris. 

Ohio.—^Esker v. McCoy, 5 Ohio Dec. 
(Reprint) 573, 6 Am.L.Rec. 694. 

35. W.Va.—Osborne v. Kanawha 
County Ct, 69 S.E. 470, 68 W.Va. 
189, 32 L.R.A.,N.S., 418. 

36. Pa.—^In re Clothier, 2 Chest.Co. 
355. 

W.Va.—State v. Edwards, 122 S.E. 
272. 273, 96 W.Va. 599, citing Cor¬ 
pus Juris. 

Power to prescribe qualifications see 
supra § 13 a. 


37. Ky.—^Board of Registration 

Com’rs V. Campbell, 65 S.W. 2d 713, 
251 Ky. 697. 

Mo.—State ex rel, Ellis v. Brown, 33 
S.W.2d 104, 326 Mo. 627. 

N.H.—^Atwood v. Berry, 179 A. 412, 
87 N.H. 331. 

N.Y,—^People ex rel. Maher v. Carle- 
ton, 85 N.T.S. 22, 41 Misc. 523. 

20 C.J. p 81 note 63. 

38. Ky.—Board of Registration 

Com’rs V. Campbell, 65 S.W. 2d 713, 
251 Ky. 697. 

39- Ariz.—^Abbey v. Green, 235 P. 
150, 28 Ariz. 53. 

Ind.—Blue v. State ex rel. Brown, 
188 N.E. 583, 206 Ind. 98, 91 A.L.R. 
334. 

S.C.—Hunter v. Town of West Green¬ 
ville, 144 S.E. 62, 146 S.C. 338. 

20 C.J. p 82 note 64. 

40. N.J.—^In re Sullivan, 5 A.2d 57, 
17 N.J.Misc. 42. 


149 N.Y.S. 65, 163 App.Div. 741, af¬ 
firmed 106 N.E. 675, 212 N.Y. 520. 

42. Ga.—^Harris v. McMillan, 198 S. 
E. 250, 186 Ga. 529. 

W.Va.—State v. Surber, 99 S.E. 187, 
83 W.Va. 785. 

20 C.J. p 82 note 65. 

43. La.—State v. Fontenot, 61 So. 
534, 132 La. 481, Ann.Cas.l915A 
76. 

44. Minn.—State v. Board of Educa¬ 
tion of City of Duluth, 197 N.W. 
964, 158 Minn. 459. 

Okl.—Board of Education of Okla¬ 
homa City V. Woodworth, 214 P. 
1077, 89 Okl. 192. 

20 C.J. p 82 note 67. 

45. XJ.S.—Gray v. Taylor, N.M., 33 
S.Ct. 199, 227- U.S. 51. 57 L.Ed. 413. 

Kan.—State v. Hamilton County, 11 
P. 902, 35 Kan. 640. 

46. Ky.—Fletcher v. Hampton, 121 
S.W.2d 33, 275 Ky. 250. 

Miss.—Bew v. State, 13 So. 868, 71 
Miss. 1. 


41- N.Y.—Schielfelin v. Komfort, 
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should be issued,^7 or other elections.-^S Similarly, 
it is a matter,of constitutional or statutory con¬ 
struction to determine whether a registration law, 
or a particular provision thereof, is applicable to 
certain towns or cities.^® 

The power of the legislature to enact registra¬ 
tion laws is discussed supra § 13. 

§ 38. Nature and Necessity of Registration 

a. In general 

b. Individual voters 

a. In General 

The general rule is that a law requiring the registra¬ 
tion of voters as a condition precedent to holding an eiec- 
tion is mandatory. 

The general rule is that a law requiring the reg¬ 
istration of voters as a condition precedent to hold¬ 
ing an election is mandatory,50 and any attempted 
election without regard to such registration law 
is a nullity.61 Exceptions to this rule have, how¬ 
ever, been recognized under particular circumstanc¬ 
es or under particular statutes.52 Where a stat¬ 
ute requiring registration is impliedly abolished by 
a constitutional amendment, no registration is nec¬ 


essary. ^ 3 

b. Individual Voters 

Where constitution or statute make registration an 
imperative prerequisite to the right to vote in an elec¬ 
tion, those not registered are denied that privilege; but, 
under some provisions, a nonregistered elector may vote 
In any election, or in certain elections, provided he pre¬ 
sents satisfactory proof of his qualifications. 

Where the state constitution or a positive statute 
makes registration an imperative prerequisite to 
the right to vote, those not registered are denied 
that privilege, although otherwise so entitled.54 
While it has been held that registration require¬ 
ments are not dispensed with, because compliance 
with them has been hindered or prevented by the 
wrongful acts of registration officials,S5 there is 
authority that the vote of a qualified elector, whose 
compliance has been so prevented, should be count- 
ed.53 Some statutes and city charters permit non¬ 
registered electors to vote, at least in certain elec¬ 
tions, on presentation of proof, in the proper form 
and amount, of their qualifications.^^ There is 
authority that a strict compliance with the require¬ 
ments of such statutes and charters is necessary 
to enable a nonregistered voter to vote;58 and. 


47. Ga.—Mays v. Jackson, 94 S.E. 
1006, 147 Ga. 556. 

20 C.J. p 82 note 70. 

48. Ill.—^People v. Butcher, 56 Ill. 
144—People v. Ohio Grove Tp.,-51 
Ill. 191. 

49. Ky.—Cohn v. Theisen, 144 S.W. 
2d 523, 284 Ky. 310—Nuetzel v. 
Keller, 266 S.W. 817, 205 Ky. 340. 

Me.—In re Opinion of the Justices, 
126 A. 354, 124 Me. 453. 

Mo.—State at Inf. of McKittrick v. 
Seibert, 65 S.W:.2d 129, 228 Mo. 
App. 1133. 

BO. Md.—Richardson v. Blackstone, 
109 A. 440, 135 Md. 530. 

20 C.J. p 82 note 76. 

61. Ga.—Price v. Hodges, 159 S.E. 
241, 172 Ga. 871—Houston v. Thom¬ 
as, 146 S.E. 908, 168 Ga. 67. 

Md.—Richardson v. Blackstone, 109 
A. 440, 135 Md. 530. 

W.Va.—Eakle v. Board of Education 
of Independent School Dist. of 
Henry, 125 S.E. 165, 97 W.Va. 434. 
20 C.J. p 82 note 77. 

Special elections 

(1) Where the law provides that 
Ihere shall be a special registration 
for a special election, a special elec¬ 
tion for which there was no special 
registration is invalid.—Early v. 
Rains. 89 S.W. 289, 121 Ky. 439, 28 
Ky.L. 415—20 C.J. p 82 note 74. 

(2) However, a substituted elec¬ 
tion in place of a void regular elec¬ 
tion is not a special election within 
the meaning of such a statutory re- 


! quirement.—Green v. James, 96 S.E. 
400, 110 S.C. 263. 

52. Me.—In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

N.M.—State V. Bridges, 199 P. 370, 
27 N.M. 169. 

20 C.J. p 82 note 78 [a]. 

53. Pa.—Commonwealth v. Alle¬ 
gheny County, 21 Pa.Bist. 265. 

54. Fla.—State ex rel. Pooser v. 
Wester, 170 So. 736, 126 Fla. 49. 

Ga.—^Price v. Hodges, 159 S.E. 241, 
172 Ga. 871—^Briscoe v. Between 
Consol. School Dist., 156 S.E. 654, 
171 Ga. 820, reversing 153 S.B. 
437, 41 Ga.App. 515, and con¬ 

formed to 157 S.B. 103, 42 Ga. 
App. 623—^Lee v. Byrd, 151 S.E. 
28, 169 Ga. 622—Culbreth v. Can- 
nady, 148 S.E. 102, 168 Ga. 444— 
Houston V. Thomas, 146 S.E. 908, 
168 Ga. 67. 

Idaho.—Jaycox v. Varnum, 226 P. 
285, 39 Idaho 78. 

Mass.—In re Opinion of the Justices, 
143 N.E. 142, 247 Mass. 583. 

Mich.—^Attorney General ex rel. Mil¬ 
ler V. Miller, 253 N.W. 241, 266 
Mich. 127, 106 A.L.R. 387. 

Okl.—In Re Initiative Petition No. 
142, State Question No. 205, 55 P. 
2d 455, 459, 176 Okl. 155, quoting 
Corpus Juris— King v. State, 222 
P. 960, 96 Okl. 297. 

Pa.—^In re Registration of Voters in 
City of York, 18 Pa.Dist. & Co. 670. 
R.I.—Dupre v. St. Jacques, 153 A. I 
. 240, 51 R.I. 189, 190—In re Opinion 


to the Governor, 142 A. 372, 49 R.I. 
296. 

S.C.—^Watson v. Spartanburg County 
Board of Education, 139 S.E. 775, 
141 S.C. 347—State v. Mittle, 112 
S.E. 335, 120 S.C. 526, error dis¬ 
missed Mittle V. State of South 
Carolina, 43 S.Ct. 164, 260 U.S. 
705, 67 L.Ed. 473, and certiorari 
denied 43 S.Ct. 164, 260 U.S. 744, 67 
I..Ed. 473. 

Tex.—Texas Power & Light Co. v. 
Brownwood Public Service Co., Civ. 
App., Ill S.W.2d 1226, error re¬ 
fused. 

20 C.J. p 83 note 8,2. 

55- La.—^Molero v. Rowley, 194 So. 

7, 194 La. 527. 

20 C.J. p 83 note 83. 

56. N.D.—Power v. Hamilton, 132 N. 
W. 664, 22 N.D. 177. 

20 C.J. p 83 note 84. 

The failure of the legislature to 
make any provision for registration 
as a condition precedent to the right 
to vote as directed by the state con¬ 
stitution does not operate to de¬ 
prive those having the qualifications 
of the constitution from voting at a 
subsequent election.—Stallcup v. Ta¬ 
coma, 42 P. 641, 13 Wash. 141, 52 
Am.S.R. 25, error dismissed 17 S.Ct 
998, 165 U.S. 719, 41 L.Ed. 1185. 

57. N.M.—State v. Bridges, 199 P. 
370, 27 N.M. 169. 

20 C.J. p 83 notes 85, 86. 

58. Ark.—McClain v. Pish, 251 S.W. 
686, 159 Ark. 199. 

20 C.J. p 83 note 87. 
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vhile it has been held that votes which have been 
■eceived in disregard of such requirements are 
lot thereby invalidated,there is authority that 
;uch votes may be rejected in an election contest.®^ 
lA^here a person votes at an election without hav- 
ng registered and .without any proof of right, if it 
ioes not appear that he was challenged or that any 
objection was made to his vote, the presumption is 
:hat he was a legal voter, and was known to be 
such by the judges of election.®l 

Certificate of registration. For lack of a certifi- 
:ate of registration one may not be entitled to vote 
mder the law, although a qualified elector.®^ Reg- 
stered voters who do not present their certificates 
)f registration to the election officials, or offer to 
lo so, are not entitled to vote under some constitu- 
:ional and statutory provisions.®® 

\ 39. Time and Place for Registration 

An elector must register for an election at the regular 
ime and place prescribed unless he can show that, for 
easons recognized as sufficient by statute, It would 
lave been impossible or inconvenient for him to have 
lone so. 

An elector must register at the place designated 
)y law,®4 in the district, ward, or precinct where 
le proposes to vote.®® The time for registration 
s the period prescribed by statute for that pur- 
)ose;®® and an elector who wishes to register,for 
in election must do so on the regular registration 
lays designated by law,®^ unless he can show that. 


for some reason recognized as sufficient by stat¬ 
ute, it would have been impossible or inconvenient 
for him to have done so.®® It has been held that 
a registration of voters made at a time other than 
that prescribed by statute is not a legal registra¬ 
tion.®® An elector who applies for registration 
during the office hours of the registrars is entitled 
to be registered, although the registrars, by reason 
of their duties to other voters, may be precluded 
from attending to him until after the time for 
closing the registration has arrived.^® 

§ 40. Persons Entitled to Registration 

Persons who possess the qualifications of electors are 
entitled, on proper application, to have their names regis- 
tered on the voting lists. 

All persons who possess, or will possess on the 
day of election, the constitutional and statutory 
qualifications of electors are entitled on making 
proper application to the registrars to have their 
names registered on the voting lists of their respec¬ 
tive districts.71 Conversely, persons not entitled 
to vote are not entitled to be registered.^® 

§ 41. Registration Officers 

Registration officials are public officers and agents of 
the state. 

Registration officials are public officers.73 They 
are agents of the state, and not of the city, or of 
the political party designating them, or of the ap¬ 
plicant for registration.'^'^ 


19. Minn.—Clayton v. Prince, 1-61 
N.W. 911, 129 Minn. 118, Ann.Cas. 
1916E 407. 

I.D.—Cameron v. Babcock, 262 N.W. 

80. 63 S.D. 554, 101 A.L.R. 650. 

;0. Ark.—McClain v. Fish, 251 S.W. 
686, 159 Ark. 199. 

a. Ill.—Kuykendall v. Marker, 89 
Ill. 126. 

lO C.J. p 83 note 89. 

«ost affidavits 

(1) Where an unregistered voter 
las been allowed to vote on affidavits 
irhich have been lost, it will be pre- 
umed that the election officers did 
heir duty.—In re Dunn’s Election, 19 
>a.Co. 149. 

(2) The court will not hold the 
ote prima facie illegal or require 
he voter to disclose for whom he 
oted.—^In re Dunn’s Election, su- 
ira. 

12. Ark.—White v. Reagan. 25 Ark. 
622. 

I.C.—State V. State Bd. of Can¬ 
vassers, 59 S.E. 145, 78 S.C. 461. 
14 L.R.A.,N.S., 850, 13 Ann.Cas. 
1133. 

13. Ky.—^Pelts v. Edwards, 204 S.W. 
145, 181 Ky. 287. 


64. N.T.—Application of Lennox, 
201 N.T.S. 326, 121 Misc. 676. 
Infirmity of applicant is not 

ground for registering him at a 
place other than that designated by 
law.—^Application of Lennox, supra. 

65. Tenn.—State v. Weaver, 122 S. 
W, 465, 122 Tenn. 198. 

66. Okl.—Cecil v. Geren, 273 P. 238, 
135 Okl. 33, certiorari denied Geren 
v. Cecil, 49 S.Ct. 418, 279 U.S. 859, 
73 L.Ed. 1000. 

20 C.J. p 84 note 95, 

67- Ky.—Cohn v. Theisen, 144 S.W. 

2d 523, 284 Ky. 310. 

La.—Bonds v. Natchitoches Parish 
School Board, 114 So. 166, 164 La. 
584. 

Mo.—State ex rel. Woodmansee v. 
Ridge, 123 S.W.2d 20, 343 Mo. 702. 

•68- Ky.—^Bassett v. Kelly, 97 S.W. 

2d 802, 266 Ky. 761. 

Statute held directory 

Statutory provision that persons 
applying to be registered, who were 
absent on the regular registration 
days, shall appear before the board 
of election commissioners on one of 
the days designated therein is only 

62 


directory.—State ex rel. Ellis v. 
Brown, 33 S.W.2d 104, 326 Mo. 627. 

XUuess during part of the registra¬ 
tion period does not bring one with¬ 
in the class permitted to register 
specially.—Jennings v. Common¬ 
wealth, 300 S.W. 353, 222 Ky. 95, 

69. Pla.—State v. Sumter County, 
20 Fla. 859. 

Okl.—Cecil v. Geren, 273 P. 238, 135 
Okl. 33, certiorari denied Geren v. 
Cecil, 49 S.Ct. 418, 279 U.S. 859. 
73 L.Ed. 1000. 

70. Pa.—^Maull’s Appeal, 20 Pa. 

Dist. 913. 

71. Ala.—Cornelius v. Pruet, 85 So, 
430, 204 Ala. 189. 

Pa.—^Appeal of Stokes, 16 Pa.Dist. & 
Co. 486. 

20 C.J. p 84 note 99. 

72. Puerto Rico .—People v. Gabino, 
23 x^erto Rico 675. 

20 C.J. P 84 note 2. 

73- Pa.—Taylor v City of Philadel¬ 
phia, 196 A. 64. 328 Pa. 383. 

74w Ky.—Board of Registration 
Com’rs V. Campbell, 65 S.W.2 g[ 713, 
251 Ky.' 697. 
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§ 42. -Appointment, Qualifications, and 

Tenure 

Compliance must be had with the provisions of con- 
stitutionSf statutes, charters, or ordinances, regulating 
the appointment, qualifications, and tenure of office, of 
registrars. 

Compliance must be had with the provisions of 
constitutions, statutes, county charters, or muni¬ 
cipal ordinances, regulating the appointment, 
qualifications,*^® and tenure of office, of reg¬ 
istrars. While a registration official will not be 
removed in the absence of sufficient grounds, and 
minor unintentional infractions of duty will be 
overlooked, a substantial violation of duty provides 
ground for his removal, even though such violation 
occurred during a term of office preceding the 
term in which the removal proceedings are 
brought.^® 

Representation of political parties. Where a 
statute requires that the leading political parties 
shall be equally represented in a board of reg¬ 
istration officers, a registrar will be removed if he 
does not belong to the political party he was chosen 
to represent but it is not necessary that a reg¬ 
istrar be in good standing with the prevailing fac¬ 
tion of the party he is appointed to represent; it is 
sufficient if he acts with that party.®® 


§ 43. -Powers and Duties 

Registration officials are generally empowered and re¬ 
quired to sit pubiiciy as a board, at certain times, for the 
purpose of registering all qualified voters within their 
district or precinct who apply to them for registration. 

Registration officials are generally empowered 
and required to sit publicly as a board in their re¬ 
spective districts on certain days, and between cer¬ 
tain hours, for the purpose of registering all quali¬ 
fied voters within their precincts who apply to them 
for registration.® 1 Their powers and duties, wheth¬ 
er considered as purely ministerial®^ or quasi-ju¬ 
dicial,8® are regulated entirely by constitutional 
and statutory provisions.®^ Thus a registration 
board is not entitled to adopt rules and regulations 
inconsistent with the provisions of the statute cre¬ 
ating it;®® and, since the duties of such a board 
relating to the ascertainment of the right of an ap¬ 
plicant to register, or to change his registration, 
are mandatory, they cannot be delegated,®® al¬ 
though it has been held that a registrar may em¬ 
ploy the assistance of others in handling the cleri¬ 
cal work of his office.®*^ 

§ 44 , -Compensation 

The compensation of registration officials may be 
fixed at an annual salary, or at a specified rate per diem, 
or at a certain sum for each person registered. 

Under statutes or ordinances so providing reg¬ 
istration officials are entitled to an annual salary,®® 


75. Cal.—^People v. McAleer, 164 P. 
425, 33 Cal.App. 135. 

Conn.—State ex rel. Pape v. Dunais, 
181 A. 721, 120 Conn. 562. 

Ga.—Epping v. Columbus, 43 S.B. 
803, 117 Ga. 263. 

La.—State ex rel. Arceneaux v. 
Breaux, 125 So. 283, 169 La. 394, 
reversing 121 So. 621, 11 La.App. 
529. 

Pa.—Commonwealth ex rel. District 
Attorney of Mercer County v. Gib¬ 
son, 175 A. 389, 816 Pa. 429. 

20 C.J. p 84 note 4. 

76. La.—State ex rel. Arceneaux v. 
Breaux, 125 So. 283, 169 La. 394, 
reversing 121 So. 621, 11 La.App. 
529. 

20 C.J. P 84 note 4. 

77. La.-^State ex rel. Arceneaux v. 
Breaux, supra. 

20 C.J. p 84 note 4. 

78. Conn.—Post v. Dillane, 178 A. 
595, 119 Conn. 655. 

79. Mass.—^Jaquith v. Wellesley, 50 
N.B. 538, 171 Mass. 138. 

20 C.J, p 84 note 7. 

80. W.Va.—State v. Kanawha Coun¬ 
ty Ct., 88 S.E. 793, 79 W.Va. 259. 

20 C.J. P 84 note 8. 

81. Pa.—^Registry Law, 8 Phila. 352. 
20 C.J. P 85 note 13, 


82. N.T.—^In re Registry of Electors 
in Fourth Election Dist. of Third 
Ward of City of Albany, N.T., 267 
N.T.S. 744, 239 App.Div. 135, af¬ 
firmed 188 N.E. 132, 262 N.T. 710— 
In re Registry of Electors in First 
Election Dist. of Fourth Ward of 
City of Albany, 267 N.T.S. 744, 
239 App.Div. 135, affirmed 188 N. 
E. 132, 262 N.T. 711—In re Regis¬ 
try of Electors in Fourth Election 
Dist of Fifth Ward of City of Al¬ 
bany, 267 N.T.S. 744, 239 App.Div. 
135, affirmed 188 N.E. 133, 262 N.T. 
712—^In re Registry of First Elec¬ 
tion Dist. of Fourteenth Ward in 
City of Albany, 267 N.T.S. 744, 239 
App.Div. 135, modified in part on 
other grounds In re Books of Reg¬ 
istry of First Election Dist. of 
Fourteenth Ward in City of Al¬ 
bany, 188 N.E. 133, 262 N.T. 713— 
In re Registry in Fourth Election 
Dist. of Fourteenth Ward of City 
of Albany, 267 N.T.S. 744, 239 App. 
Div. 135, affirmed 188 N.E. 134, 262 
N.T. 714. 

83. S.C.—State v. Bibbs, 6 S.E.2d 
276, 192 S.C. 231. 

84. U.S.—Trudeau v. Barnes, C.C.A. 
La., 65 F.2d 563, affirming, D.C.. 1 
P.Supp. 453, and certiorari denied 
64 S.Ct. 74, 290 U.S. 669, 78 L.Ed. 

■ 571. 

fi'K 


Ala.—Sartain v. Shepherd, 55 So. 919, 
173 Ala. 474. 

Conn.—^Post v.. Dillane, 178 A. 595, 
119 Conn. 655. 

Ky.—^Board of Registration Corners 
V. Campbell. 65 S.W.2d 713, 261 Ky. 
697. 

N.J.—^Ferguson v. Brogan, 171 A. 

685, 112 N.J.Law 471. 

Puerto Rico.—People v. Almodovar, 
23 Puerto Rico 703. 

20 C.J. p 85 note 12. 

Superintending control over regis¬ 
tration officials is granted to the 
circuit court under the constitu¬ 
tion.—State ex rel. Meyer v. Wood¬ 
bury, 10 S.W.2d 524, 321 Mo..275. 

85. Ky.—Board of Registration 
Corners V. Campbell, 65 S.W.2d 
713. 251 Ky. 697. 

86. Ky.—^Board of Registration 
Com'rs V. Campbell, supra. 

87. S.C.—Davis v. Town of Saluda, 
145 S.E. 412, 147 S.C. 498. 

88. Pa.—^Taylor v. City of Philadel¬ 
phia, 196 A. 64, 328 Pa. 383. 

Change In compensation by city 
While the salary of election com¬ 
missioners is, under statute, payable 
by the city treasurer, the city has no 
power to increase or diminish their 
compensation, as fixed by statute.-— 
Taylor v. City of Philadelphia, su¬ 
pra. 
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or to compensation at a specified rate per diem,®^ 
until the duties imposed on them by statute have 
been completed.^® Sometimes their compensation 
is fixed as a certain sum for each person regis- 
tered.9i One who acted as registrar of voters 
preliminary to a city election, held in pursuance of 
an unconstitutional statute, cannot recover the 
value of his services in an action against the city.®^ 
Neither can a councilman or alderman receive ex¬ 
tra compensation for acting ex officio as a member 
of a board of registration where his compensation 
for services to the city in any capacity is limited 
by the city charter to a specified yearly salary.^3 
A registrar of voters who is authorized by the stat¬ 
ute to appoint an assistant for each voting district 
to be paid out of the city treasury is not personally 
liable for the services of an assistant so appointed, 
in the absence of a contract by which the registrar 
plainly pledged his own credit.^^ The mere re¬ 
ceipt, by a registration official of a part of the com¬ 
pensation to which he is entitled does not prevent 
his recovery of the remainder, especially where 
the sum received is not accepted in full payment.^5 

§ 45. -Civil Liability 

While registration officfals are not personally liable 
for honest errors of Judgment, they are liable for caus¬ 
ing an elector to lose his vote, by willfully and wrongful¬ 
ly refusing to place his name on the voting list. 

Registration officers who wrongfully and willful¬ 
ly refuse to place the name of a qualified elector on 
the voting list, whereby he loses his vote, are liable 
in a civil action for damages,^® irrespective of 
whether or not he appears on election day and of-r 
fers to vote.9 7 So also an action lies against su¬ 
pervisors of the check list for willfully and ma¬ 
liciously neglecting or refusing to insert the name 
of a qualified voter on the check list, notwithstand¬ 
ing their misconduct may be a punishable offense 


under the law.®^ Members of a board of registra¬ 
tion are not personally liable for honest mistakes 
and errors of judgment in deciding on the qualifi¬ 
cations of voters ;99 nor are they liable for the de¬ 
cisions of matters expressly placed within their 
discretion.! 

Under a federal statute a party injured may, 
provided he has exhausted the remedy afforded 
him by the state constitution,2 recover damages 
against election officials who deprive him of his 
right to register, and consequently of his right to 
vote, under color of a statute which is in violation 
of the Fifteenth Amendment of the federal con- 
stitution.3 In order to state a case showing a de¬ 
nial of the right to register, plaintiff must allege 
as a matter of statement of facts, and not by mere 
conclusions, that he not only possesses the qualifica¬ 
tions, but that he has observed those proceedings 
fixed by law as conditions precedent to registra- 
tion.4 

§ 46. Proceedings for Registration 

a. In general 

b. Inquiry and proof as to qualifications 
a. In General 

Compliance must be had with constitutional and 
statutory provisions governing the proceedings to be fol¬ 
lowed In the registration of voters. 

Compliance must be had with constitutional and 
statutory provisions governing the proceedings to 
be followed in the registration of voters.^ Thus 
it has been held that, in order to register, appli¬ 
cant must appear personally before the registra¬ 
tion officials,® and sign his name in the voters’ 
book.7 The precise manner of preparing the reg¬ 
istration lists is left to the sound discretion of the 
officials in charge.^ In making intermediate reg- 


89. Mo.—state v. Callaway County 
Treasurer, 43 Mo. 228. 

20 C.J. p 85 note 14. 

90. Pa.—^In re Mercer County Reg¬ 
istration Assessors, 22 Pa.Dist. & 
Co. 559. 

91. Ala.—St. Clair County v. Smith, 
20 So. 384, 112 Ala. 347. 

92. N.C.—^Darby v. Wilmington, 76 
N.C. 133. 

93. Mich.—^Alberts v. Torrent, 57 N. 
W. 569, 98 Mich, 512. 

94. Conn.—^Dunn v. Foley, 63 A. 
122, 78 Conn. 670. 

95b Pa.—^Taylor v. City of Philadel¬ 
phia, 196 A. 64, 328 Pa. 383. 

93. Mass.—Kinneen v. Wells, 11 N.; 

R 916, 144 Mass. 497, 59 Am.E. 105. i 
20 C.J. p 85 note 20. { 


97. Mass.—^Bacon v. Benchley, 2 
Cush. 100. 

98b N.H.—^Hanlon v. Patridge, 44 A. 
807, 69 N.H. 88. 

99. Conn.—Perry v. Reynolds, 8 A. 

555, 53 Conn. 527. 

20 C.J. p 85 note 23. 

1. Ala.—Giles v. Teasley, 33 So. 819, 
136 Ala. 164. 

2. U.S.—Trudeau v. Barnes, C.C.A. 
La., 65 P.2d 563, affirming, D.C., 1 
F.Supp. 453, and certiorari denied 
54 S.Ct. 74, 290 U.S. 669, 78 L.Ed. 
671. 

3. U.S.—Myers v. Anderson, Md., 35 
S.Ct. 932, 238 U.S. 368, 59 L.Ed. 
1349, affirming, C.C., 182 F. 223. 

4. U.S.—Trudeau v. Barnes, D.C. 

64 


La., 1 F.Supp. 453, affirmed. C.C.A., 
65 F.2d 563, certiorari denied 54 S. 
Ct. 74, 290 U.S. 659, 78 L.Ed. 571. 

5. La.—State ex rel. Noe v. Knop, 
App., 190 So. 135. 

Pa.—Duane v. Clark, 20 Pa.Dist. & 
Co. 602. 

S.C.—State V. Bibbs, 6 S.E.2d 276, 
192 S.C. 231. 

20 C.J. p 84 note 1. 

6- Fla.—State ex rel. Gandy v. Page. 
169 So. 854, 125 Fla. 348. 

7. Ga.—Turk v. Royal, 131 S.E. 119, 
34 Ga.App. 717. 

Where applicant cannot sign his 
name, the proper officer may sign it 
for him.—^Turk v. Royal, supra. 

8b Mo.—^Warrington v. Bobb, App., 
56 S.W.2d 835. 
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istrations, the forms and requirements provided by 
law for general registrations must be observed.^ 

b. Inquiry and Proof as to Qualifications 

In order to be registered applicants must, in response 
to the questions of registration officials, give satisfactory 
proof of their qualifications as electors. 

Registrars are given a reasonable discretion in 
investigating the qualifications of an applicant for 
registration.^^ While they may not ask an ap¬ 
plicant questions which do not affect his qualifica¬ 
tions as an elector,they are usually required to 
question him as to such qualifications ,12 and he 
must give satisfactory responses or proof as to 
them.13 If the registrars are not satisfied that 
applicant is a qualified vo.ter, they may require 
further proof of his qualifications.^^ If satisfied 
that applicant is qualified, the registration officials 
must give him a certificate of registration in the 
proper form.^s Some statutes authorize or require 
an examination of applicant under oath or a swQm 
declaration of qualifications.^® 

§ 47. Voting Lists 

The registration list Is the official register of qualified 
voters, which is prepared and kept by the registration 
officials. 

The registration list constitutes the official reg¬ 
ister of qualified voters.^^ The books containing 


§48 

such list must be kept in accordance with the 
method prescribed by statute or constitution.^^ 
The precise manner of the preparation of registra¬ 
tion lists is left to the sound discretion of the reg¬ 
istration officials,despite a statutory provision 
that such lists shall be printed in plain, large type.20 

§ 48. - Correction or Revision 

Provided the statutory procedure is followed, regis¬ 
tration lists may and, under some circumstances, must be 
corrected or revised, either by the registration officials 
themselves, or by designated courts. 

A qualified elector who complies with the law 
and who is registered has a personal right to have 
his name remain on the register or voting list for 
the period prescribed by law .21 He cannot be de¬ 
prived of this right without some procedure which 
complies with the requirements of due process of 
law .22 His name should not be stricken where 
investigation shows that he is properly registered,23 
or that he has a prima facie right to be regis¬ 
tered ;24 nor should his name be stricken in the 
absence of proof that he is disqualified,25 or where 
there is any uncertainty as to the facts,2® except 
where he fails, after due notice, to appear at the 
time fixed for the hearing of the challenge.27 

The statutes do, however, permit and require the 
correction or alteration of the list,28 provided prop- 


9 . Mo.—State ex rel. Ellis v. 

Brown, 33 S.W.2d 109, 326 Mo. 637. 

10. Neb.—State v. Moorhead, 144 N. 
W. 1055. 95 Neb. 80. 

11. Va.—Davis v. Allen, 160 S.E. 
85, 157. Va. 84, 76 A.L.R. 1234. 
Xocorrect answers to such ques¬ 
tions do not furnish ground for re¬ 
fusing registration to applicant.— 
Davis V. Allen, supra. 

Xitfamous crime 

An applicant should not be asked 
if he has been convicted of an in¬ 
famous crime, since this is a cause 
for challenge which registrars are 
not authorized to try.—In re Reid, 
26 S.E. 337, 119 N.C. 641. 

12. Pa.—Flick v. Woodruff, 21 Pa. 
Dist. 137. 

20 C.J. p 85 note 27. 

13. Ky.—Poston v. Daily, 276 S.W. 
554, 210 Ky. 649. 

Pa.—Appeal of Stadmiller, 30 Pa. 
Dist. & Co. 169—Petition of Mor- 
daunt, 27 Pa.Dlst. & Co. 551—In re 
Consolidation of Divisions in Thir¬ 
ty-Fourth Ward, 18 Pa.Dist. & Co. 
144. 

Va.—Davis v. Allen, 160 S.E. 85, 157 
Va. 84, 76 A.L.R. 1234. 

20 C.J. p 84 note 1, p 85 notes 28, 
29. 

Defective afOldavit may be refused 
by registration officials.—^Pohlmann 
V. Patty, 165 P. 447, 33 Cal.App. 390. 
2fl n..T.S-—s 


Application h^d sufficient 

Va.—Davis v. Allen, 160 S.E. 85, 157 
Va. 84, 76 A.Lr.R. 1234. 

14. Pa.—In re Registry Law, 8 
Phila. 352. 

20 C.J. p 86 note 30. 

15. S.C.—State v. Bibbs, 6 S.E. 
2d 276, 192 S.C. 231. 

I6u Mich.—People v. Detroit, 17 
Mich. 427—^People v. Nankin, 15 
Mich. 156. 

17. Ala.—Board of Revenue v. Jan¬ 
sen, 139 So. 358, 224 Ala. 240— 
Davis V. Teague, 125 So. 51, 220 
Ala. 309, ai^eal dismissed 50 S.Ct. 
248, 281 XJ.S. 695, 74 L.Ed. 1123. 

Ark.—Taaffe v. Sanderson, 294 S.W. 
74, 173 Ark. 970. 

18. L€l—S tate ex rel. Noe v. Knop, 
App., 190 So. 135. 

19. Mo.—^Warrington v, Bobb, App., 
56 S.W.2d 835. 

20. Mo.—^Warrington v. Bobb, supra. 

21. Cal.—^Ash V. San Bernardino 
County Super. Ct., 166 P. 841, 33 
CaLApp. 800. 

N.J.—In re Sullivan, 5 A.2d 57, 17 
N.J.Misc. 42. 

22. Cal.—^Ash V. San Bernardino 
County Super. Ct., 166 P. 841, 33 
Cal.App. 800. 

23. Ky.—^Board of Registration 
Com’rs V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 


94. N.T.—In re Ederheimer, 274 N. 
Y.S. 787, 242 App.Div. 805—In re 
Ederheimer, 274 N.Y.S. 788, 242 
App.Div. 805. 

25. R.I.—In re Opinion of the Jus¬ 
tices, 16 A.2d 331—^Barone v. Hop- 
wood, 187 A. 853, 56 R.I. 467. 

Coustituttonal queBtion. barred 
Registration officials who struck 
the names of voters from the reg¬ 
istration list without receiving proof 
of their disqualifications were pre¬ 
cluded, in the reinstatement proceed¬ 
ings brought by the voters before the 
supreme court, from raising, for the 
first time, a constitutional question, 
especially where there was no time 
to argue and consider it before elec¬ 
tion.—^Barone v. Hopwood, supra. 

Xu the absence of adequate Inves- 
tigation, it is improper for a court to 
direct registration officials to recon¬ 
vene for the purpose of striking 
names from the registration lists.— 
In re Penney, 282 N.Y.S. 961, 246 
App.Div. 562. 

26. N.Y.—In re Goodman, 40 N.B. 
769, 146 N.Y. 284. 

20 C.J. p 86 note 49. 

27. Ky.—^Board of Registration 
Com’rs V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 

28. N.Y.—^In re Bernick, 292 N.Y.S. 
520, 161 Misc. 343. 

Pa.—Appeal of Egerter, 32 Pa.Dist. 
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er notice is given to the registrants affected,and 
the statutory procedure is followed in other re- 
spects.30 Thus it is proper and necessary to strike 
off not only those names which were erroneously 
placed on the list,3i but also the names of those 
whose rights to remain on the list have been lost, 
for failing to act with reasonable diligence in ef¬ 
fecting a change in the register of a change of 
address, qj- for delinquency in the pa)mient of 
taxes,33 or for other reasons.34 

Such correction or alteration may, under the 
statutes, be made by the original registry officers 
or other designated officers or boards^S and, while 
such officials have some discretion in revising the 


list, 36 and in conducting investigations for tha 
purpose,37 their power to investigate and revis 
the list must be exercised in the manner prescribe 
by statute.38 

While courts have no authority, in cases invoh 
ing the revision or correction of a registratio 
list, other than that conferred by constitution c 
statute,39 certain designated courts are authoi 
ized^o and, under some circumstances, required,^ 
to correct or revise the list, either in a direct ac 
tion or proceeding for that purpose^2 by the state,^ 
or on appeal from the decisions of officers c 
boards.Certiorari is deemed a proper remed 


& Co. 164, 86 Pittsb.Leg.J. 192, 52 
York 40. 

20 C.J. p 86 note 39. 

29. N.Y.—In re Registry of Electors 
In Fourth Election Dist. of Third 
Ward of City of Albany, N. Y., 267 
N.Y.S. 744, 239 App.Div. 136, af¬ 
firmed 188 N.B. 132, 262 N.Y. 710— 
In re Registry of Electors in First 
Election Dist. of Fourth Ward of 
City of Albany, 267 N.Y.S. 744, 239 
App.Div. 135, affirmed 188 N.E. 
132, 262 N.Y. 711—In re Registry 
of Electors in Fourth Election 
Dist. of Fifth Ward of City of 
Albany, 267 N.Y.S. 744, 239 App. 
Div. 135, affirmed 188 N.E. 133, 262 
N.Y. 712—In re Registry of First 
Election Dist. of Fourteenth Ward 
in City of Albany, 267 N.Y.S. 744, 
239 App.Div. 135, modified on oth¬ 
er grounds In re Book of Registry 
of First Election Dist. of Four¬ 
teenth Ward in City of Albany, 188 
N.E. 133, 262 N.Y. 713—In re Reg¬ 
istry of Electors in Fourth Elec¬ 
tion Dist. of Fourteenth Ward of 
City of Albany, 267 N.Y.S. 744, 239 
App.Div. 135, affirmed 188 N.E. 134, 
262 N.Y. 714—In re Bernick, 292 
N.Y.S. 520, 161 Misc. 348. 

W.Va.—^Buckley v. Pocahontas Coun¬ 
ty Court. 188 S.E. 662, 118 W.Va. 
25—Hutchinson v. Raleigh County 
Court, 188 S.B. 478, 118 W.Va. 1. 

30. La.—^Auld v. Walton, 12 La. 
Ann. 129. 

N.C.—Williams v. Polk County 

Comrs., 97 S.B. 478, 176 N.C. 554. 

Pa.—Nolan v. Farr, 143 A. 776, 294 
Pa. 139. 

W.Va.—^White v. Kanawha County 
Court, 188 S.E. 380, 117 W.Va. 815. 

20 C.J. p 86 note 35 [a]. 

31. Ala.—^Malone v. Jones, 122 So. 
26, 219 Ala. 236. 

32. N.J.—In re Sullivan, 5 A.2d 57, 
17 N.J.Misc. 42. 

Tempoxary absence of a voter from 

his voting residence is not ground 

for striking his name from the reg¬ 
istration list.—^In re Sullivan, supra. 

33. Ga.—Lilly v. Miller, 183 S.B. 
790, 181 Ga. 624. 


Notice is not a prexe<iTiisite to 
the removal of the name of a delin¬ 
quent taxpayer,—Austin v. Dozier, 
169 S.E. 113, 176 Ga. 892. 

34. Kan.—State v. Dunn, 235 P. 132, 
118 Kan. 184. 

Ky.—Board of Registration Com'rs 
V. Campbell, 65 S.W.2d 713, 251 Ky. 
597—Taylor v. Neutzel, 295 S.W. 
873, 220 Ky. 510—Poston v. Daily, 
276 S.W. 554, 219 Ky. 649. 

N.Y.—^In re Books of Registry of 
First Election Dist. of Fourteenth 
Ward in City of Albany, 188 N.E. 
133, 262 N.Y. 713, modifying in 
part In re Registry of First Elec¬ 
tion Dist. of Fourteenth Ward in 
City of Albany, 267 N.Y.S. 744, 239 
App.Div. 135. 

R.I.—In re Op. to Governor, 58 A. 
53, 24 R.I. 630. 

35- La.—Cambre v. Brignac, 140 So. 

702, 19 La.App. 437. 

Minn.—State ex rel. Palarine v. Fer¬ 
guson, 281 N.W. 766, 203 Minn. 
603. 

N.J.—Miele v. Flannagan, 16 A.2d 
66 , 126 N,J.Law 424. 

20 C.J. p 86 note 40. 

FoUing of precincts by paid party 
workers is proper where made for 
the purpose of obtaining evidence as 
to what alterations may or must be 
made In the registration lists.—^Tay¬ 
lor V. Neutzel, 296 S.W. 873, 220 Ky. 
610. 

36. Mo.—State ex rel. Meyer v. 
Woodbury, 10 S.W.2d 524, 321 Mo. 
275. 

37. Ky.—Board of Registration 
Com'rs V. Campbell, 65 S.W.2d 713, 
261 Ky. 597. 

38. Ariz.—^Nutt v., Priser, 69 P.2d 
568, 50 Ariz. 71. 

Ky.—Board of Registration Com’rs 
V. Campbell, 65 S.W.2d 713, 261 
Ky. 697. 

Miss.—Carver v. State ex rel. Ruhr, 
170 So. 643, 177 Miss. 64. 

Pa.—^Kiser v. Way, 21 Brie Co. 93, 
87 Pittsb.Leg.J. 369. 

20 C.J. p 86 note 48. 

Power to expedite proceedings 
Where, on appeal from a prelim- 
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Inary injunction forbidding registrs 
tion officials to continue an invest 
gation being conducted by them t 
determine whether or not certai 
names should be stricken from 
registration list, a supersedeas t 
granted, the officials may expedil 
the proceedings before them, so as t 
enable their final decision to I 
heard on appeal, as specified by sta 
ute.—^Nolan v. Farr, 143 A. 776, 2£ 
Pa. 139. 

39. La.—State ex rel. Gravolet ' 
Lobrano, 83 So. 786. 146 La. 50 

N.M.—Hannah v. District Court < 
Fourth Judicial Dist. in and f< 
Guadalupe County, 271 P. 46 
33 N.M. 533. 

N.Y.—In re Lacey, 236 N.Y.S. 42 
422, 227 App.Div. 673. 

“The Supreme Court has no inhe 
ent common-law powers in an ele^ 
tion case.”—^In re Lacey, supra. 

40. N.Y.—Matter of Morgan, 99 1 
Y.S. 775, 114 App.Div. 45. 

20 C.J. p 86 note 41. 

41. W.Va.—State v. Mingo Couni 

Court, 103 S.B. 368, 86 W.V 

517. 

42. N.J.—In re Sullivan, 5 A. 2d 5 
17 N.J.Misc. 42. 

20 C.J. p 86 notes 42, 44. 

43. Cal.—Pierce v. Superior Cou 
in and for Los Angeles County, • 
P.2d 460, 1 Cal.2d 759, 96 A.L. 
1020. 

44. U.S.—Leser v. Garnett. 114 
840, 139 Md. 46, affirmed 42 S.< 
217. 258. U.S. 130, 66 L.Ed. 505. 

Minn.—State ex rel. Palarine v. Pe 
guson, 281 N.W. 766, 203 Min 
603. 

Pa.—^Nolan v. Parr, 143 A. 776, 2 
Pa. 139. 

20 C.J. p 86 note 43. 

XilmitatioiL of jnrisdlctioiL 
Under statute authorizing persi 
affected by action of commission 
of registration to apply to judge 
court of common pleas for an c 
der entitling such person to vote 
register, power of judge is limit 
to determining whether or not su 
person is entitled under the law 
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in some cases.^5 

Appeals from the rulings or decisions of courts^® 
or registration officials^^ must be taken and heard 
at the time and in the manner prescribed by stat¬ 
ute, and by persons authorized to take an appeal.^S 

In a statutory action to add names to or remove 
them from a registration list, the affidavit, com¬ 
plaint, or other application must contain statements 
or allegations sufficient to justify the relief 
sought,4 9 although statutory provisions as to the 
time in which they should be filed have been held 
to be only directory.^O The person whose registra¬ 
tion is sought to be canceled should ordinarily be 
made a party,5i and be properly served with proc- 

ess.®2 

A voter whose name is stricken from the regis¬ 


§ 49 

tration list is not thereby disfranchised. 53 

§ 49. - Conclusiveness and Effect 

A registration list Is conclusive evidence that those 
whose names appear thereon have been registered; and 
it is, at least, prima facie evidence that they are entitled 
to vote. 

Persons who are properly registered are entitled 
to vote in such elections®^ and over such a period 
of timers as the constitution and statutes permit. 
A registration list is conclusive evidence as to the 
fact of registration of those persons whose names 
appear thereon.56 It is at least prima facie evi¬ 
dence of who constitute the qualified voters.®"^ Un¬ 
der some provisions, the final registration list is 
conclusive evidence of those entitled to vote, until 
reversed or set aside in the prescribed manner,® ^ 
and it cannot be collaterally attacked.®^ Under 


vote.—Miele v. Flannagan, 16 A.2d 
66 , 125 N.J.Law 424. 

45. R.I.—Horton v. Sullivan, 86 A. 
314, 35 R.I. 242—Lennon v. White, 
72 A. 998. 

46. Md.—^Ritter v. Etchijson, 37 A. 
795. 86 Md. 206. 

Althousrh too late to affect statiis 
of respondents, parties appealing 
from refusal to strike names from 
registration lists can have question 
determined.—Miller v. Trinner, 231 
N.T.S. 230, 224 App.Div. 411. 

47. Ky.—^Board of Registration 
Com’rs V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 

Minn.—State ex rel. Palarlne v. Fer¬ 
guson, 281 N.W. 765, 203 Minn. 
603. 

Miss.—Calvert v. Crosby, 139 So. 608, 
163 Miss. 177. 

20 C.J. p 87 note 52. 

Hotice 

(1) Notice of an appeal need be 
given only to the board of registra¬ 
tion commissioners.—Board of Regis¬ 
tration Com’rs V. Campbell, 65 S.W.2d 
713, 251 Ky. 597. 

(2) Formal notice to registrants 
of an appeal taken from a decision 
of the board of registry overruling 
a challenge to their right to reg¬ 
ister is unnecessary, where they were 
present and participated in the pro¬ 
ceedings before the board.—^Leser v. 
Garnett, 114 A. 840, 139 Md. 46, af¬ 
firmed 42 S.Ct. 217, 258 U.S. 130, 66 
L.Ed. 505. 

Matter Is heard de novo on appeal 
from a decision of registration offi¬ 
cials.—^Appeal of Stokes, 16 Pa.Dist. 
& Co. 486. 

48 . Ky.—^Board of Registration 
Com’rs V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 

20 C.J. P 87 note 53. 

Appeal by registration commission 
A statute making a registration 


commission a party appellee to all 
appeals taken from its decisions to 
the court of common pleas does not 
give the commission any standing to 
prosecute an appeal from the deci¬ 
sion of the court of common pleas.— 
In re Moskowitz, 196 A. 498, 329 
Pa. 183. 

49. N.T.—In re Mencher, 282 N.T. 
S. 911, 245 App.Dlv. 381—Miller v. 
Trinner, 231 N.Y.S. 230, 224 App. 
Dlv. 411—^In re Manning, 205 N.T. 
S. 301, 122 Misc. 873. 

20 C.J. p 86 note 50. 

Protest of voter against the pro¬ 
posed cancellation of his registra¬ 
tion must be in writing.—^Board of 
Registration Com’rs v. Campbell, 65 
S.W.2d 713, 251 Ky. 597. 

5a Pa.—In re Registration of Vot¬ 
ers in City of York, 18 Pa.Dist. & 
Co. 670. 

51. Cal.—Pierce v. Superior Court in 
and for Los Angeles County, 37 P. 
2d 460, 1 Cal.2d 759, 96 A.L.R. 
1020. 

20 C.J. p 86 note 51. 

52 . Cal.—^Pierce v. Superior Court In 
and for Los Angeles County, 37 P. 
2d 460, 1 Cal.2d 759, 96 A.L.R. 1020. 

Md.—^Binswanger v. Whittle, 2 A. 2d 
174, 176 Md. 146. 

N.T.—In re Mencher, 282 N.Y.S. 911, 
245 App.Div. 381. 

53. N.J.—^In re Sullivan, 5 A.2d 57, 
17 N.LMisc. 42. 

N.Y.—^Application for Removal of 
Voters’ Names from Registry List 
of Third Election Dist. of Town 
of Altamont, Franklin County, 231 
N.Y.S. 396, 133 Misc. 38. 

5a R.L—In re Opinion to Governor, 
147 A. 665, 50 R.I. 318. 

55. R.I.—^In re Opinion to Governor, 
supra. 

S.C.—State V. Williams, 154 S.E. 164, 
157 S.C. 290. 
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PmoanexLt registration 

Under some provisions an elector, 
once registered, can never be re¬ 
quired to register again, unless the 
qualifications of electors are changed. 
—Fitzpatrick v. Childs, 228 P. 485, 
102 Okl. 166. 

56. Ala.—Shepherd v. Sartaln, 64 So. 
57, 185 Ala. 439. 

A registration certificate is conclu¬ 
sive as to the fact that the person 
named therein has been registered. 
—Yates V. Collins, 82 S.W. 282, 118 
Ky. 682, 26 Ky.L. 558, rehearing de¬ 
nied 82 S.W. 973, 118 Ky. €82, 26 Ky. 
L. 930. 

57. Ala.—^Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Grllf V. Jemigan, 181 So. 299, 236 
Ala. 107. 

Ky.—Poston v. Daily, 276 S.W. 654, 
210 Ky. 649. 

Pa.—Steinhauser v. Morrow, 20 Pa. 
Dist. & Co. 156, 81 Pittsb.Leg.J. 
399. 

Wash.—State v. Gaines, 241 P. 12, 
136 Wash. 610. 

20 C.J. p 87 note 55. 

Besidence of electors 
Poll lists in evidence in municipal 
election contest had prima facie ef¬ 
fect of indicating residence of elec¬ 
tors whose right to vote was chal¬ 
lenged.—^Pope V. Howie, 149 So. 222, 
227 Ala. 154. 

58. Md.—Moore v. Bay, 131 A. 459, 
149 Md. 286. 

S.C.—^Davis V. Town of Saluda, 145 
S.B. 412, 147 S.C. 498. 

20 C.J. p 87 notes 58, 59. 

In, the absence of challenges or 
other proceedings prior to the elec¬ 
tion to have the names of voters who 
are legally registered erased from 
the registration rolls, such rolls are 
binding on the court.—^Marrero v. 
Middleton, 59 So. 863, 131 La. 432. 

59. La.—^Landry v. Ozenne, 195 So. 
14, 194 La. 853—^Doughty v. Allem 
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other provisions, however, such a list is not con¬ 
clusive of the right of those who registered to 
vote,®0 and the qualifications of registered voters 
may be inquired into in a contest by the tribunal 
having jurisdiction of such contest.^1 

§ 50. -Inspection 

The lists of registered voters may, subject to rea¬ 
sonable regulations, be Inspected, copied, or photographed 
by the public. 

The lists of registered voters are public records 
and are open to reasonable inspection by the pub¬ 
lic,subject to such regulations as the custodians 
have authority to make for the proper supervision 
and preservation of such lists.®® Copies may be 
obtained by the public,as well as by authorized 
officials;®® and the right to obtain copies may be 
enforced by mandamus if it is wrongfully denied,®® 
but the issuance of a duplicate registration certifi¬ 
cate in lieu of one claimed to be lost is properly 
refused where the name of applicant does not ap¬ 
pear on the registration books.®*^ Under some pro¬ 
visions it has been held that photographs may be 
taken of such lists by anyone and, although the 
custodian of the lists has no discretion to refuse 
to permit them to be taken, he may require that 
they be taken in such a way that the work of his 
office is not interrupted.®® Applications for regis¬ 
tration are open to inspection by the public, under 
some statutes,®® but not under others.*^® 

§ 51. Irregularities and Defects 

The registration of a voter is not ordinarily invalidat¬ 


ed by defects or Irregularities caused by the fraud or 
negligence of registration officials. 

There is a vast difference between an irregular 
registration and a total absence of registration.^! 
It is a general rule that statutes prescribing the 
power and duties of registration officers should not 
be so construed as to make the right to vote by reg¬ 
istered voters dependent on a strict observance by 
such officers of minute directions of the statute, 
thereby rendering the constitutional right of suf¬ 
frage liable to be defeated through the fraud, ca¬ 
price, ignorance, or negligence of the registrars. 
Thus an elector will not be deprived of his right to 
vote merely because of the incorrect spelling or 
listing of his name on the registry,7® or the neg¬ 
ligent failure of the registrar to enter his name*^^ 
or address'^® on the registry list, or because he 
was registered by a third person with whom the 
registrar had Idft his books,*^® or because of the 
failure of the registrar to post a list of the elec¬ 
tors,*^ or because the registration was made at a 
place other than that named by the registrar in his 
notice.7® So one who has been properly registered 
cannot be deprived of his right to vote because 
his name has been wrongfully or improperly erased 
from the registration lists,^® and a registered vot¬ 
er is not disfranchised because of the destruction 
by fire of all the registration records.®® Again, 
where the constitution or statute provides that no 
one shall be entitled to register without first tak¬ 
ing an oath to support the constitution of the Unit¬ 
ed States, a voter who is entitled to register can¬ 
not be deprived of his right to vote because of ir- 


128 So. 514, 170 La. 556—Perez v. 
Cognevich, 100 So. 444, 156 La. 331 
—^Duplessis V. Harrell, 119 So. 264, 
9 La.App. 171—Davis v. Hill, 8 La. 
App. 43—Carter v. Martin, 8 La. 
App. 8. 

S.C.—Davis V. Town of Saluda, 145 
S.E. 412, 147 S.C. 498. 

20 C.J. p 86 note 45. 

60- Ga.—^McLarln v. Fairburn School 
Dist., 136 S.E. 107, 36 Ga.App. 
92, affirmed Fairburn School Dist. 
V. McLarin, 144 S.E. 766, 166 Ga. 
867. 

20 C.J. p 87 note 56. 

A re^stratiou oerfeiflea-te is not 
conclusive of the right of the hold¬ 
er to vote.—Yates v. Collins, 82 S.W. 
282, 118 Ky. 682, 26 Ky.L. 558, re¬ 
hearing denied 82 S.W. 973, 118 Ky. 
682, 26 Ky.L. 930. 

61. Ga.—Turk v. Royal, 131 S.E. 
119, 34 Ga.App. 717. 

R.I.—Horton v. Sullivan, 86 A. 314, 
35 R.I. 242. 

62. Ark.—Bowden v. Webb, 173 S.W. 
1^1, 116 Ark. 310. 

20 C.J. p 87 note 61. 


63. N.T.—^Application of Forstenzer, 
14 N.Y.S.2d 47. 

OA Ala.—^Endsley v. Culpepper, 122 
So. 457, 219 Ala. 349. 

65. Fla.—Price v. State ex rel. 

Herlong, 159 So. 11, 118 Fla. 278 

68 . Va.—Clay v. Ballard, 13 S.E. 

262, 87 Va. 787. 

20 C.J. p 87 note 63. 

67- Ky.—Yates v. Collins, 82 S.W. 
282, 973, 118 Ky. 682, 26 Ky.L. 
558. 

68 . La.—State ex rel. Noe v. Knop, 
App., 190 So. 135. 

69. La.—Smith v. Dardenne, 53 So. 
654, 127 La. 372. 

70. Va.—Powell v. Smith, 146 S.E. 
196, 152 Va. 209. 

71. Colo.—^People v. Earl, 94 P. 294, 
42 Colo. 238. 

Idaho.—Huffaker v. Edgington, 163 
P. 793, 30 Idaho 179. 

72. Idaho.—Jaycox v. Varnum, 226 
P. 285, 39 Idaho 78. 

Or.—State ex rel. Postlethwait v. 

Clark, 22 P.2d 900, 143 Or. 482. 

20 C.J. p 87 note 65. 
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73. Ga.—Briscoe v. Between Consol. 
School Dist., 156 S.E. 654, 171 Ga. 
820, reversing 153 S.E. 437, 41 
Ga.App. 515, and conformed to 157 
S.E. 103, 42 Ga.App. 623. 

20 C.J. p 87 note 66. 

74. Wis.—State v. Barnett, 195 N.W. 
707, 182 Wis. 114. 

20 C.J. p 87 note 67. 

75. Ky.—Stewart v. Wurts, 135 S. 
W. 434, 143 Ky. 39. 

76. N.C.—Glenn v. Culbreth, 150 S. 
B. 332, 197 N.C. 675. 

20 C.J. p 87 note 69. 

77. Minn.—Soper v. Sibley County, 
48 N.W. 1112, 46 Minn. 274. 

20 C.jr. p 88 note 70. 

78. N.C.—Davis v. Board of Educa¬ 
tion of Beaufort County, 119 S.E. 
372, 186 N.C. 227. 

20 C.J. p 88 note 71. 

79. Fla.—State v. Jefferson County, 
17 Fla. 707. 

80. La.—State v. Le Blue, 52 So. 
849, 126 La. 616. 28 L.R.A..N.S., 
989. 

N.C.—State v. Waldrop. 10 S.E. 694. 
104 N.C. 453. 
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regularities in administering such oath;8i or even 
because of the negligence of the registrar in fail¬ 
ing to administer it to those applying for registra- 
tion .®2 While some constitutional and statutory 
requirements as to proof of qualifications to be 
furnished, or other matters to be done by appli¬ 
cant,83 or by the registration officials,34 must be 
complied with in order that applicant be effectively 
registered, yet, where applicant is registered and 
allowed to vote, the vote cast by him will not be 
rejected as illegal on the ground that he has not 
complied with all the minutiae of the registration 
law.35 The legal remedy of challenging voters at 
the election is adequate to correct registration ir¬ 
regularities. 3 3 

An election will not be held void because the 
registration official was not a qualified voter,37 or 
because of an irregularity as to the time permitted 
for registration, in the absence of a showing that 
it affected the result ;33 nor will an election be 
vitiated because voters registered under a law 
which was subsequently declared void where the 
voters and officers relied on such law, and the 


§ 53 

voters were qualified under the former law as well 
as that declared void.33 

§ 52. Transfer of Registration 

A voter may have hts registration transferred to cor¬ 
respond to a change of residence, provided the statutory 
procedure is foiiowed. 

Statutory provisions relating to transfers of reg¬ 
istration must be complied with.®3 Under some 
provisions a voter may have his registration trans¬ 
ferred to correspond to a change of residence,®^ 
provided the statutory procedure is followed.®^ The 
provisions of some statutes, regulating the time 
within which an application for transfer is to be 
filed, have been held to be mandatory,®® while, un¬ 
der other statutes, such provisions have been held 
to be merely directory.®4 Between the date of the 
application for a transfer of a registration record, 
and the actual transfer, the registration board 
should, by some system, prevent the improper use 
of such record,®® and, in the absence of 'express 
statutory directions, the board has discretion to 
adopt any system that will accomplish that end.®® 
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rV. ELECTION* DISTEIOTS OR PRECINCTS 


§ 53. Nature and Status 

An election district is a political subdivision. 


Ordinarily an election district is a political sub- 
division.®7 


81. N.C.—State v. Nicholson, 9 S.B. 
545, 102 N.C. 465, 11 Am.S.R. 767, 

20 C.J. p 88 note 76. 

82. N.C.—Glenn v. Culbreth, 150 S. 
B. 332, 197 N.C. 676. 

20 C.J. p 88 note 77. 

83. Ga.—Stevens v. Ball Ground 
School Dist., 113 S.B. 85. 163 Ga. 
690. 

20 C.J. p 88 note 78. 

84. Ga.—Stephens v. Ball Ground 
School Dist., supra. 

85. N.C.—^Woodall v. Western Wake 
Higrhway Commn., 97 S.B. 226, 
176 N.C. 377. 

Itl.—Bryer v. Sevlgney, 106 A. 155, 
42 R.I. 187. 

88. N.C.—Glenn v. Culbreth, 160 S. 

E. 332, 197 N.C. 675. 

Beresristration 

Supreme court was held unau¬ 
thorized to issue order directing re¬ 
registration of voters despite chaotic 
condition existing in election district 
because of registration irregularities. 
—^In re Books of Registry of First 
Election Dist. of Ninth Ward in City 
of Albany, N.Y.. 268 N.T.S. 415, 239 
App.Div. 151, affirmed 188 N.E. 131, 
262 N.Y. 708. 

87. S.C.—Davis v. Town of Cayce, 
164 S.E. 883, 166 S.C. 372—Davis v. 


I Town of Saluda, 145 S.B. 412, 147 
S.C. 498. 

BeglstratloxL certificate is not in¬ 
valid because issued by a registrar 
who was not a qualified voter.— 
Hunter v. Town of West Greenville, 
144 S.E. 62, 146 S.C. 338. 

88 . S.C.—Davis v. Town of Cayce, 
164 S.B. 883, 166 S.C. 372. 

20 C.J. p 88 note 74. 

89. Or.—Wiley v. Reasoner, 138 P. 
250, 69 Or. 103—^Parker v. Clatsop 
County, 138 P. 239, 69 Or. 62. 

90. W.Va.—Wilson v. Harris, 166 S. 
E. 363, 112 W.Va. 663. 

91. Ky.—^Board of Registration 
Com'rs V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 

Pa.—In re Appeal of Evans, 31 Pa. 
Dist. & Co. 258, 44 Dauph.Co. 339 
—^Ellenberger v. Berryman, 27 Pa. 
Dist. & Co. 638—^In re King's Reg¬ 
istration, 27 Pa.Dist. & Co. 532, 26 
Del.Co. 394. 

92. Or.—Roy v. 'Beveridge, 266 P. 
230, 125 Or. 92. 

W.Va.—State v. Surber, 99 S.B. 187, 
83 W.Va. 785. 

20 C.J. p 84 note 1 [a]. 

93 . N.J.—^Miele v. Flannagan, 16 A. 
2d 66, 125 N.J. Law 424. 


94. Mo.—State ex rel. Ellis v. 
Brown, 33 S.W.2d 109, 326 Mo. 637. 

95. Ky.—Board of Registration 
Comers V. Campbell, 65 S.W.2d 713, 
251 Ky. 597. 

96. Ky.—Board of Registration 
Com'rs V. Campbell, supra. 

Suspended file 

Keeping registration record in 
^'suspended file" between date of ap¬ 
plication for transfer of such rec¬ 
ord to district to which elector re¬ 
moved and actual transfer was held 
within board’s discretion, and not in¬ 
consistent with statute.—^Board of 
Registration Com'rs v. Campbell, su¬ 
pra. 

97- N.Y.—In re Gates, 14 N.Y.S.2d 
639, 172 Misc. 817. 

Not within meaning of statnte 
Under statute providing that 
changes in election districts shall 
become effective on the first day of 
October following “except that when 
required by the creation or altera¬ 
tion of a political subdivision in 
which candidates are to be voted for 
at the fall primaries" it shall take 
effect immediately, an election dis¬ 
trict is not a “.political subdivision*’ 
Included within the exception, since 
so to include it would render the 
October 1 provision nugatory.—^In re 
Gates, supra. 



§ 54 

§ 54. Creation, Alteration, or Abolition 

In general constitutional or statutory provisions pro¬ 
vide for the division of voting territory into separate 
eiection districts or precincts by designated bodies or 
agencies, and also for the consolidation, division, or re¬ 
arrangement of existing election districts or precincts. 
The procedure provided for such action must be followed 
and the districts created according to the standards set. 

As a general rule the governing boards of coun¬ 
ties or towns and the corresponding bodies in cities 
are authorized either by the constitution or by 
statute to apportion territory under their jurisdic¬ 
tion into separate election districts,^* and it has 
been held that a failure to make this apportionment 
and appoint boards of registration as the statute 
requires will render any attempted election void.^^ 
It is usually provided that these districts shall con¬ 
sist of contiguous territory, shall be wholly with¬ 
in the county, town, or ward of a city, and shall 
contain not more than a designated number of 
voters.! Also provision is sometimes made for con- 
solidating2 or changing^ the boundaries of elec¬ 
tion districts or precincts. The reorganization of 
election districts must be carried out in conformity 


29 C.J.S. 

with the limitations and powers conferred.^ In 
making a change of boundaries of election dis¬ 
tricts, a county board or a board of election com¬ 
missioners must act only at the times and in the 
manner authorized by the statute.^ Action by part 
of the members, in the absence of, and without 
notice to, the remaining members is void,® as is 
also action taken at a time prior to the election 
which is shorter than that required.^ If a valid 
statute so provides, the question of the division of 
election districts may be submitted to a vote of the 
electors of the district proposed to be divided, and 
their decision will be final.® Sometimes the con¬ 
stitution or statutes of a state confer power to re¬ 
arrange election districts on specified courts in 
whose jurisdictions the territory to be redistricted 
'lies.® The requisite procedure is prescribed by 
such provisions, supplemented by court rules.!® 
When the power is conferred by constitution, prior 
statutes on the subject are repealed!! and subse¬ 
quent statutes in conflict therewith are unconsti- 
tutional.!2 In establishing or changing election 
districts due regard must be had for the conven- 
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98. Ill.—^Welsh V. Shumway, 83 N. 

B. 549, 232 111. 64. 

20 C.J. p 88 note 81. 

99- Cal.—People v. Laine, 33 Cal. 5Si. 

1. Ky. —Skain v. Mil ward, 127 S.W. 
773, 138 Ky. 200. 

20 C.J. p 88 note 83. 

2. Ky.—Korl) v. Pox, 9 S.W’.2d 298, 
225 Ky. 534. 

Pa.—In re West Brunswick Elec¬ 
tion Districts, 5 Pa.Dlst. 598. 

3- Ill.—^Donovan v. Comerford, 163 
N.B. 667, 333 Ill. 230, certiorari 
denied 49 S.Ct. 263, 279 U.S. 842, 73 
Ii.Bd. 988. 

Md.—Brome v. Dorsey, 58 A. 1020, 
99 Md. 602. 

4. Tex.— V. Campbell, Civ. 

App., 48 S.W.2d 515. 

& Ill.—^Union County Bd. v. Short, 
77 Ill.App. 448. 

6- Ark.—Schuman v. Sanderson, 83 
S.W. 940, 73 Ark. 187. 

7. K.Y.—Oldfield v. Snedeker, 227 
N.T.S. 430, 131 Misc. 820. 

On eve of election 
The court should not, on the eve of 
a general election, create new elec¬ 
tion districts not established by the 
municipal authorities as required by 
the Election Law.—In re Sturm, 212 
N.T.S. 925, 215 App.Div. 693. 
Election not Invalidated 
Ill.egal creation of new voting pre¬ 
cinct within six months before city 
election was held not to require re¬ 
jection of ballots cast at new pre¬ 
cinct.—State V. Logan, Tex.Civ.App., 
5 S.W.2d 247, error dismissed. 

8. Pa.—^Kugler's Appeal, 55 Pa. 123. 


9. Ky.—Korb v. Pox, 9 S.W.2d 298. 
225 Ky. 634. 

W. Va.—State v. Logan County Court, 
124 S.B. 603, 97 W.Va. 141. 

20 C.J. p 88 note 89. 

Ezolnsive jurisdiction 

The court of quarter sessions has 
exclusive jurisdiction, under the con¬ 
stitution, to grant or refuse a pe¬ 
tition to divide an election district, 
and any act of the legislature pro¬ 
viding that the court shall refer a 
petition to divide an election district 
to the county board of elections is 
unconstitutional and void.—^In re 
Election Dist., 2 Monroe L.R., Pa., 
136—In re Election Dist., 86 Pittsb. 
Leg.J., Pa., 320. 

Where voting machines adopted 
The power conferred on the court 
of quarter sessions to redivide wards 
of cities or boroughs “where voting 
machines are adopted" is applicable 
to any ward of a city the electors of 
which have adopted voting machines, 
although the machines have not been 
furnished in the ward to which the 
proceeding relates.—^In re Consolida¬ 
tion of Divisions In Thirty-fourth 
Ward, 18 Pa.Dist. & Co. 144. 

Change long acquiesced in 
Where an order of the court fixed 
the boundary of a voting precinct in 
1855, and such boundary Is acqui¬ 
esced in for many years, it is 
against public policy to declare the 
order void because there was no 
proper petition filed on which to 
base the order.—Crutcher v. Shelby 
R. R. Dist. of Shelby Co., 11 Ky.Op. 
404, 3 Ky.L. 533. 
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Change by unauthorized authority 
Where the fixing of the boundary 
of election precincts is the duty of 
the county court, the city’s issu¬ 
ance of map, showing different loca¬ 
tion of its original boundary line 
I from that fixed by county court as 
precinct boundary line did not 
change precinct boundary.—Land v. 
Land, 50 S.W.2d 518, 244 Ky. 126. 

10 . Pa.—In re Thirty-thM Div. 
Thirty-fourth Ward, 15 Pa.Dist. 
350—In re La Porte Tp. Polling 
Place, 19 Pa.Co. 497. 

Ennc pro tuno order 
County judge may enter, nunc pro 
tunc, order redistricting voting pre¬ 
cincts, though June term has expired. 
-Korb V. Pox, 9 S.W.2d 298, 225 Ky. 
534. 

Time in which to make division 
Where last general election returns 
do not show, but registration of vot¬ 
ers in precinct shows, a greater 
number of electors than statutory 
maximum, the county court has a 
discretion as to the time it will di¬ 
vide the precinct, which discretion 
continues to the ninety days* period 
mentioned in Barnes Code 1923 c 3 
§ 6, during which ninety days' period 
it may not on its own motion divide 
the precinct.—State v. Logan County 
Court, 124 S.E. 603, 97 W.Va. 141. 

11. Pa.—^Matter of Contested Elec¬ 
tion, etc., 11 Phila. 645. 

12. Pa.—In re Bern Tp. Div., 9 A 
62, 115 Pa. 615, followed in In re 
West Brunswick Election Dis¬ 
tricts, 5 Pa.Dist. 598—^In re Elec¬ 
tion District, 2 Monroe L.R. 135— 
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ience of voters but a division may be refused 
when the inconvenience to the voters is not suffi¬ 
cient to warrant the expense of the change.^^ 
Some statutes prohibit a redivision of election dis¬ 
tricts where voting machines are used until at 
some general election the number of votes cast 
shall exceed a prescribed number.15 Where un¬ 
der the general law each township constitutes one 
election district, the county officers have no power 
to partition it into two or more districts,nor can 
separate districts be consolidated when to do so 
would be to create a district with an excessive 
number of voters, and the separate districts are 
not excessively undersi 2 ed and the mere crea¬ 
tion of village organizations within townships for 
the purpose of local government cannot be deemed 
to make them separate election districts for oth¬ 
er than village elections.i^ Votes cast in reliance 
on lines which have long been recognized by the 
election judges and universally acted on as the 
true lines will not be excluded, although such votes 
were actually cast in the wrong township.19 Also 
where, owing to a change of boundaries, the votes 
of certain persons are improperly received, and 
the number is sufficient to change the result, but 
it is not shown that the votes were cast fraudulent¬ 
ly or otherwise than as a result of ignorance or 
an innocent mistake, nor is it shown for whom 
the votes were cast, or that it is impossible to de¬ 
termine for whom they were cast, the return from 
the precinct will not be rejected.20 The adoption 
by a city of a city election law does not make the 
city a district for qualification of voters, the city 
itself being divided into subdivisions for voting 
purposes .21 

The purpose of statutes providing for the con¬ 


solidation, division, or rearrangement of election 
districts or precincts is so that they shall be es¬ 
tablished and maintained according to the stand¬ 
ard fixed in the statute .22 The power to rear¬ 
range the election districts or precincts is given 
for the benefit of the public,^^ and, where they do 
not conform to the standard fixed in the act, either 
because they are oversized^^ or undersized,^® their 
rearrangement is mandatory. However, while it 
is the duty of the court or officer to maintain the 
standard of precincts or districts crescribed by 
the statute, under some statutes the county judge 
is given discretion to make them conform as near¬ 
ly as practicable to that standard.^® Proof that 
there are a number of contiguous undersized pre¬ 
cincts raises a prima facie presumption that the 
county judge has abused his discretion in not ef¬ 
fecting a consolidation but he should be per¬ 
mitted to show, if he can, that the conditions are 
such that it is impracticable to effect a change in 
some or all of the precincts .28 

An arrangement whereby the voters are divided 
alphabetically and assigned to designated booths, 
all within the same enclosure, does not constitute 
each division a separate voting precinct.29 The 
Hare system of voting to obtain proportional rep¬ 
resentation cannot be sustained as a means of di¬ 
viding a city into districts based on boundary lines 
of common opinion, belief, or policy, instead of 
districting it by geographical lines.20 

Effective date of change. Where a statute sets 
the time when changes in election districts shall 
become effective, no choice is left to the board of 
elections, and a change becomes effective at the 
prescribed time without their action.2i 


In re Election District, 86 Pittsb. 
Degr-J. 320. 

13. Tex.-—Williams v. Woods, Civ. 
App., 162 S.W. 1031. 

20 C.J. p 89 note 93. 

14. Pa.—^In re East Penn Tp. Elec¬ 
tion Dist, 17 Pa.Dist. 846. 

15. N.Y.—^Matter of Zierbel, 169 N. 
T.S. 270, 102 Misc. 626. 

16 . Ill.—Williams v. Potter, 8 N.E. 
729, 114 Ill. 628. 

17. N.T.—Oldfield v. Snedeker, 227 
N.Y.S. 430, 131 Misc. 820. 

18. Minn.—Stemper v. Higrffins, 37 
■ N.W. 95, 38 Minn. 222—State v. 

Spaude, 34 N.W. 164, 37 Minn. 
322. 

18. Ark.—Lovewell v. Bowen, 88 S. 
W. 570, 75 Ark. 452. 

20. Okl.—Cobb V. Berry, 168 P. 46, 
67 Okl. 29. 

21. Ill.—^Donovan v. Comerford, 163 
N.E. 657, 332 Dl. 230, certiorari 


denied 49 S.Ct. 263, 279 U.S. 842, 
73 L,Ed. 988. 

22 . Ky.—Korb v. Pox, 9 S.W.2d 298, 
225 Ky. 534. 

23. Ky.—^Korb v. Fox, supra. 

24. Ky.—Korb v. Pox, supra. 
Determination of ezoess 

Duty of county court to divide 
election precinct is not confined to 
cases where an excess of voters over 
maximum allowed is disclosed by 
returns of last precedlngr greneral 
election, but extends to all cases 
where maximum is exceeded, wheth¬ 
er it appears from election returns, 
reiristration of voters, or other 
proof.—State v. Logan County Court, 
124 S.E. 603, 97 W.Va. 141. 

25. Ky.—Korb v. Pox, 8 S.W.2d 
298, 225 Ky. 534. 

26. Ky.—Korb v. Pox, supra. 

27. ' Ky.—Korb v. Pox, supra. 
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Frixoa fade undersized 
Where the standard is three hun¬ 
dred voters a precinct, polling less 
than two hundred votes at several 
preceding elections is prima facie 
undersized under statute.—Korb v. 
Fox, supra. 

28. Ky.—Korb v. Fox, supra. 

29. Ga.—King v. Board of Educa¬ 
tion of Richmond County, 156 S.E. 
710, 42 Ga.App. 563, affirmed 164 
S.E. 52, 174 Ga. 685. 

8 a Mich.—Wattles v. Upjohn, 179 
N.W. 335, 211 Mich. 614. 

81. N.Y.—In re Gates, 14 N.Y.S.2d 
639, 172 Misc. 817. 

Action of election board ineffective 
Where board of elections created 
new election district in June, 1939, 
change would become effective on 
the first day of October following, 
even though the resolution of the 
board stated that the change should 
become effective Immediately, and 
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Effect of change. A rearrang-ement or redivision 
of election districts or precincts whereby a great¬ 
er number of districts or precincts are formed has 
been held not to abolish and cause to become non¬ 
existent the old districts or precincts.32 

Unorganized counties. Provision is sometimes 
made for the establishment of election districts or 
precincts in unorganized or partly organized coun¬ 
ties by certain designated officials, such as organ¬ 
ization commissioners,33 or the governor of the 
state.24 

Congressional districts. Under a federal statute 
providing that, where a state is entitled to more 


than one representative, the number shall be elect¬ 
ed by districts composed of compact and contiguous 
territory and containing as nearly as practicable 
an equal number of inhabitants, and that in case of 
an increase in the number of the representatives 
in any state under an apportionment such addi¬ 
tional representative or representatives shall be 
elected by the state at large until the state is re¬ 
districted, if after a congressional election the 
state is redistricted and a vacancy then occurs, such 
vacancy should be filled by the suffrage of the 
electors of the old district and not by that of the 
electors of the new district in which the retiring 
officer resides or may have resided.25 


V. ELECTION OFFICEES 


§ 55. Constitutional and Statutory Provisions 

a. In general 

b. Powers and proceedings of officers 

in general 

a. In Greneral 

Subject to constitutional limitations and requirements 
the legislature may prescribe the duties and powers of 
eiectlon officers, boards, and commissions, in constru¬ 
ing statutory provisions the general rules of construction 
apply. 

In general, except in so far as constitutional pro¬ 
visions may limit its authority, the legislature may 
prescribe the duties and powers of election offi¬ 
cers and boards and commissions,2® and may in¬ 
crease or diminish their duties and powers from 
time to time as the exigencies require.37 In some 
jurisdictions the legislature has power to' legislate 
respecting the election officers of a particular mu¬ 
nicipality.^^ The legislative intent in regard to 
the appointment of election officers is not to be 


influenced by the organization of a new party 
since the enactment of the statute-29 
Construction. In the construction of statutes 
dealing with election officers the rules of common 
sense apply,40 and meaningless words in such a 
statute will be eliminated where there is nothing 
in the act to which such words are applicable and 
after their elimination the remaining words con¬ 
form to the remainder of the act without destroy¬ 
ing its purpose and completeness.^! 

b. Powers and Proceedings of Officers in Gen¬ 
eral 

An election board or officer has only the powers given 
by statute or constitutional provision, and Is required to 
carry out such supervisory and other duties as are Im¬ 
posed. 

An election board or official has only the pow¬ 
ers given by statute or constitutional provision,42 
but so long as it acts within the limits of its statu¬ 
tory authority its acts cannot be repudiated.43 The 


certification of candidates for office 
of county committeeman in ap¬ 
proaching: primary election by coun¬ 
ty board of elections would be 
stayed.—^In re Gales, supra. 

32. Pa.—In re Prospect Park Bor¬ 
ough Election Disls.. 146 A. 28, 
296 Pa. 326. 

33. Wyo.—Dillman v. State, 125 P. 
367, 20 Wyo. 404. 

34. Minn.—Hankey v. Bowman, 84 
N.W. 1002, 82 Minn. 328. 

20 C.J. p 89 note 2. 

35. U.S.—^Hunt V. Menard, 2 Bartl. 
Const.Cas.El. 477, overruling Per¬ 
kin's Case, 1 Bartl.Cas.Cont.El. 
142. 

20 C.J. p 89 note 5. 

Power of congress to disregard 
A number of states which had 
hitherto chosen their representatives 
on a general ticket either neglected 


or refused to change their system, 
and returned representatives elected 
hy the former system. Nevertheless 
congress, being the sole judge of the 
election of its own members, seat¬ 
ed the members so elected.—Phelps’ 
Case, 1 Bartl.Cas.Cont.El., U.S., 248 
—^Douglas’ Case, 1 Bartl.Cas.Cont.El., 
U.S., 47. 

36. Tenn.—Waldauer v. Britton, 113 
S.W.2d 1178, 172 Tenn. 649. 
Pnmlshing absentee ballots 
Law transferring to the county 
clerk the duty to be performed hy 
the board of elections, under prior 
I statute of furnishing ballots to ab¬ 
sentee voters and transmitting the 
ballots received to the election in¬ 
spectors, is not in conflict with 
Const, art 2 § 6, requiring the dis¬ 
tributing, receiving, and counting of 
votes at polls to be bipartisan.— 
Adams v. Flanagan, 195 N.Y.S. 182, 
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201 App.Div. 735, reversing Adams 
V. Corwin, 195 N.Y.S. 41, 118 Misc. 
701. 

37. Tenn.—Waldauer v. Britton, 113 
S.W.2d 1178, 172 Tenn. 649. 

33. Pla.—State ex rel. McMullen v. 
Johnson, 135 So. 816, 102 Fla. 
19. 

39. Wis.—State ex rel. Milwaukee 
County Republican Committee v. 
Ames, 278 N.W. 273, 227 Wis. 643. 

40. Mich.—^Attorney General ex rel. 
Connolly v. Reading, 256 N.W. 
432, 268 Mich. 224. 

I 41. Mich.—^Attorney General ex rel. 
Connolly v. Reading, supra. 

42. Ky.—Russell v. Rhea, 106 S.W. 
2d 148, 269 Ky. 138. 

43. Ky.—^Ewing v. Hays, 77 S.W. 
2d 946, 257 Ky. 259. 
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statutes impose weighty duties on election offi¬ 
cials in order that trickery and fraud may be pre¬ 
vented and freedom and purity of elections may 
be secured.^^ Their grave responsibility is ac¬ 
companied by criminal liability denounced by the 
statute for a failure to fulfill their functions as ex¬ 
acted by law.45 It is highly commendable for the 
county board of election commissioners to insist 
that the provisions of the election law be strictly 
adhered to.46 Under some statutes the state board 
of elections has general supervision over primaries 
and elections with authority to promulgate legally 
consistent rules and regulations for their conduct, 
and it is its duty to compel the observance by elec¬ 
tion officials of the requirements of the election 
laws;47 and the fact that a statute authorizes it 
to canvass the returns and determine who was 
nominated or elected is not a denial or negation 
of its supervisory powers which are to be exercised 
prior to the final acceptance of the several re- 
turns.'^S A statute, creating a board of elections 
to conduct, hold, and regulate all municipal elec¬ 
tions, places on such board the duty to perform all 
acts and things necessary to be done completely to 
accomplish and carry out the registration of voters, 
conducting, holding, and regulating municipal elec¬ 
tions and declaring the results thereof.^^ 

Under the laws in some jurisdictions it is not the 
character of the office nor the functions to be per¬ 
formed by the particular officer that control the 
jurisdiction of each election board, but it is the 
territory from which such officers are to be elect- 
ed.50 The state election board has jurisdiction 
only in those cases where the electors of the state 


or subdivision thereof greater than a county are 
entitled to vote, with certain specified exceptions, 
and the county election board has jurisdiction as 
to all offices where the voters of a county or lesser 
subdivision are entitled to vote.^^ 

Judicial or ministerial nature of powers. Under 
the laws in some states election commissioners are 
given judicial and quasi-judicial powers, and exer¬ 
cise judgment and discretion.52 In other states 
election officials have no judicial 'power the 
duties of election boards and inspectors of elections 
are purely ministerial they are not permitted 
to exercise discretion in the discharge of their du- 
ties.55 

Mandatory character. Statutes respecting the 
duties of public officers in preparing for election 
are mandatory, and substantial obedience may be 
required by proper proceedings.^^ Where the du¬ 
ties imposed on a board of election commissioners 
and the manner of their performance are particu¬ 
larly pronounced in the law, they must be followed 
or the acts of the board are invalid.57 Provisions 
in election laws relating to the duties and acts of 
election officials, which are mandatory if enforce¬ 
ment is sought before election in a direct proceed¬ 
ing for the purpose, are generally to be construed 
as only directory in proceedings attacking the elec¬ 
tion after it is held.^s 

Inspection of ballots and ballot boxes, A statute 
authorizing the superintendent of elections to in¬ 
spect and copy “books, records, papers, or docu¬ 
ments affecting elections” does not authorize the 
inspection of ballots and ballot boxes.59 


Md.—Jackson v. Norris, 195 A. 
676, 173 Md. 579. 

45. Md.—Jackson v. Norris, supra. 

46. N.T.—^Brooks v. Griffin, 18 N. 
T.S.2d 460, 173 Misc. 496. 

47- N.C.—^Burgin v. North Carolina 
State Board of Elections, 198 S.E. 
692, 214 N.C. 140. 

48. N.C.—Burgin v. North Carolina 
State Board of Elections, supra. 

49. Fla.—State ex rel. Brown v. 
Blocks, 175 So. 232, 128 Pla. 649. 

Substantially absolute control 

The act providing for the creation 
of boards of election commissioners 
in cities, towns, and villages adopt¬ 
ing the act gives them substantially 
absolute control over all elections 
within their respective jurisdictions. 
—People V. Coit, 215 IlLApp. 674. 
Specific duties 

The calling of the election is a 
duty placed on the board of elec¬ 
tions.—State ex rel. Brown v. Blocks, 
175 So. 232, 128 Fla. 649. 


50 . okl. —^Pardoe v. Sellers, 3 P.2d 
709, 164 Okl. 80. 

51. Okl.—^Pardoe v. Sellers, suprcu 

52. Miss.—Ruhr v, Cowan, 112 So. 
386, 146 Miss. 870. 

What constitutes Judicial action 
Where act of election official in¬ 
volves exercise of judgment or dis¬ 
cretion in determining whether duty 
exists, the act is “judicial."—Shells 
V. Flynn, 299 N.T.S. 64, 164 Misc. 
302, affirmed 300 N.Y.S. 636, 252 App. 
Div. 238, affirmed 11 N.E.2d 1, 275 
N.T. 446. 

Remedy for erroneous determination 
The remedy for erroneous judicial 
determination by board of elections 
is first that provided by statu^te, and, 
when that is exhausted, by cer¬ 
tiorari; and collateral attack on such 
determination will not be enter¬ 
tained.—Shells v. Flynn, supra. 

53. Neb.—Shaw v. Stewart, 212 N. 
W. 760, 115 Neb. 315. 

54. Ala.—^Ex parte State ex rel. 
Knight, 158 So. 317, 229 Ala. 513. 
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Ark.—^Missouri Pac. R. Co. v. Mc¬ 
Cracken, 117 S.W.2d 345, 196 Ark. 
311—Starrett v. Andrews, 116 S. 
W.2d 649, 196 Ark. 1078. 

55. Ark.—Missouri Pac. R. Co. v. 
McCracken, 117 S.W.2d 345, 196 
Ark. 311. 

l^ittle, if any, discretion 
There is little, if any, discretion 
the county election commissioners 
may exercise in any matter properly 
coming before them in the discharge 
of their duties.—Starrett v. Andrews, 
115 S.W.2d 649, 195 Ark. 1078. 

56. Tex.—Sterling v. Ferguson, 53 S. 
W.2d 753, 122 Tex. 122—Cummins 
V. Democratic Executive Commit¬ 
tee of Lampasas County, Civ.App., 
97 S.W.2d 368. 

57. Wis.—State ex rel. Mayer v. 
Schuffenhauer, 250 N.W. 767, 21S 
Wis. 29. 

58. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

59b N. J.—^Ferguson v. Brogan, 171 A. 
686, 112 N.J.Law 471. 
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Purchase of ballot boxes. Under some statutes 
the state election commission has the sole power 
to adopt and contract for ballot boxes.®® 

Delegation of duties. The duties imposed on 
election • officials by mandatory statutes are per¬ 
sonal and cannot be delegated. 

Validity of nominating petition. Under the laws 
in some states when a petition requesting the name 
of a person to be placed on the ticket is presented 
to the election commissioners, they are charged 
with the duty of determining the facts as to wheth¬ 
er the petition has been actually signed by the 
parties whose names appear thereon, and whether 
such parties are qualified electors.®^ 

Secretary of board, -Under the laws in some 
states the secretary of the -county election board 
is the custodian of the records and files of the of¬ 
ficial board, and the one whose duty it is to re¬ 
ceive, retain, and preserve papers required by law 
to be filed with such board.®® 

Secretary of state. Under some statutes it is 
the duty of the secretary of state to prepare rules, 
regulations, and instructions for the conduct of 
elections, and to advise local election officials as to 
the proper method of conducting elections;®^ and 
it is the duty of the local election officials to act 
according to such rules and instructions.®® Under 
other statutes the secretary of state has nothing 


to do with elections until after the voting is con¬ 
cluded and the returns are being canvassed.®® 

§ 56. Creation and Abolition of Offices 

Subject to particular constitutional limitations which 
may exist, the legislatures In the various jurisdictions 
may create or abolish election offices and may determine 
the number of occupants thereof. 

In general, except in so far as its authority may 
be limited by constitutional provisions, the legis¬ 
lature may create, modify or abolish election of¬ 
fices,®*^ and may increase or reduce the membership 
of particular election boards or commissions.®® In 
some jurisdictions a statute providing for the cre¬ 
ation of a special election board to call, hold, and 
conduct municipal elections in a particular city con¬ 
stitutes permissible legislation.®® A division or re¬ 
arrangement of election districts or precincts un¬ 
der such conditions as to abolish the old districts 
abolishes the offices therein, and new officers must 
be appointed if elected by the proper person or 
persons to fill the offices in the new election dis¬ 
tricts or precincts;"^® but a division or rearrange¬ 
ment of election districts or precincts which does 
not abolish and extinguish the old districts will 
not deprive an election officer in one of the old 
divisions of his office, and he will continue to hold 
his office to the end of his term in one of the dis¬ 
tricts as formed under the rearrangement.^^ 


'WlLpre Tinrelated to re«lstratioxL of 
voters 

Refusal of chief Justice sitting as 
statutory officer to grant application 
of superintendent of elections for au¬ 
thorization to open ballot boxes was 
held proper, where proposed inspec¬ 
tion of ballots was unrelated to reg¬ 
istration of voters.—Ferguson v. 
Brogan, supra. 

60. Ky.—State Board of Election 
Corners V. Jefferson County, 84 S. 
W.2d 23, 260 Ky. 274. 

SnbseaueiLt oontraot 
Fact that state election commis¬ 
sion had contracted for ballot boxes 
of specified number from one con¬ 
tractor did not render contract with 
another for additional boxes invalid 
where first contract was for limited 
period and had expired.—State Board 
of Election Com'rs v. Jefferson Coun¬ 
ty, supra. 

61. W.Va.—State v. Hager, 136 S.B. 
263, 102 W.Va. 689. 

Signing ballot by poll clerk 
Duty of poll clerk personally to 
sign ballot before it is delivered to 
the voter cannot be delegated and his 
name signed by another with his con¬ 
sent, even though the poll clerk is af¬ 
flicted with the palsy and writes 


with difficulty.—State v. Hager, su¬ 
pra. 

62. Miss.—^Ruhr v. Cowan, 112 So. 
386, 146 Miss. 870. 

63. Okl.—Pardoe v. Dean, 44 P.2d 
84, 172 Okl. 101. 

64. Mich.—^Elliott v. Secretary of 
State, 294 N.W.' 171, 295 Mich. 245. 

65. Mich.—^Elliott v. Secretary of 
State, supra. 

66. U.S.—Smith v. Blackwell, C.C.A. 
S.C., 115 F.2d 186, affirming, D.C., 
34 F.Supp. 989. 

67. Md.—^Riggin v. Lankford, 105 A. 
172, 134 Md. 146. 

Tenn.—^Waldauer v. Britton, 113 S. 

W.2d 1178, 172 Tenn. 649. 

Officers as to what elections 
Statute providing that chairman 
of board of county commissioners, 
county auditor, and prosecuting at¬ 
torney in each county shall consti¬ 
tute election board for all elections 
was held applicable to school elec¬ 
tions, and, after taking affect of law, 
no election could legally be held ex¬ 
cept under direction and control of 
county election board as established. 
—Stjite ex rel. School Dlst. No. 92 of 
Clark County v. State Finance Com¬ 
mittee of Washington, 35 P.2d 500, 
178 Wash. 565. 1 


68. Tenn.—^Waldauer v. Britton, 113 
S.W.2d 1178, 172 Tenn. 649. 

Umrease not Invalid as taking a prop, 
erty right 

The act amending the statute re¬ 
lating to the state board of elections 
and increasing the membership of 
the board is not invalid as taking 
from the former members property 
rights by reducing their power and 
authority.—^Waldauer v. Britton, su¬ 
pra. 

69. Fla.—State ex rel. McMullen v. 
Johnson, 135 So. 816, 102 Fla. 
19. 

70. Pa.—^Matter of District-Attor¬ 
ney, 11 Phila. 645. 

20 C.J. p 90 note 28 [b] (2), (3). 

71. Pa.—^In re Prospect Park Bor¬ 
ough Election Dists., 146 A. 28, 296 
Pa. 326. 

District in which* office continned 
Under a statute providing that 
wherever a new division shall be 
formed entirely out of an old division 
the officers elected shall appoint the 
officers for the new division, where 
such a division occurs, the officers 
of the old division continue to act 
therein, even though their residence 
is in the newly created division, 
and they are to appoint the officers 
for the new division.—^In re Con- 
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Under some statutes where the general election 
and primary elections are to be held on the same 
day on the same voting machine, the judges to 
officiate in the general election are to be appointed 
by the county election commissioners, the judges 
to officiate in the primary elections are to be ap¬ 
pointed by the primary county boards, and each 
authority is to appoint one additional judge to at¬ 
tend each voting machine, so that as many judges 
shall attend each voting machine as elections are 
being conducted, one for each election.72 

§ 57. Status 

Generally election officials are state officers and the 
office they hold Is considered a civil office. A board of 
election commissioners is a public agency. 

As a general rule election officials, when their 
tenure of office, duties, and liabilities are created, 
imposed, and defined by the constitution and laws 
of the state, are state officers and this, even 
though they are selected by a municipal council.^^ 
However, under some statutes members of boards 
of elections in the cities and towns of the state 
are municipal officers and there is authority 
which holds that, where election commissioners of 
a city are appointed by the local authorities, and 
they must be local residents of the municipality, 
the exercise of their authority is confined within 


the limits of the municipality, and their salaries 
and expenses are a municipal charge, they and their 
employees are in the service of the municipality 
and not of the state.^® Election officers are not 
county officers.'^'^ The office of an election officer 
is a civil office, *^3 ordinarily of statutory creation.'^'® 
The county board of election commissioners is a 
public agency,30 and its members are election offi¬ 
cers. 3i The status of a township officer charged 
‘with certain duties relating to elections is not af¬ 
fected by a statute relating merely to an election 
district.32 In some jurisdictions an election offi¬ 
cial is an officer of the Gourt.33 Where by statute 
the clerk of the circuit court is a member of the 
county board of convassers, it is the official, and 
not the individual, who is a member of such 

board. 34 

De facto officer. A person who actually serves 
as an election official is a de facto officer,35 even 
though because of some disqualification he was le¬ 
gally ineligible to serve in the office.33 

Constitutional officers. Election officers whose 
offices are created or recognized by the constitu¬ 
tion are constitutional officers.®^ 

Administrative body. The county board of elec¬ 
tion commissioners is an administrative body.® 3 


tested Elections of 1868, 2 Brewst, 
Pa.. 1. 

72. Tenn.—^Mooney v. Phillips, 118 
S.W.2d 224, 173 Tenn. 398. 

73. Ind.—^Plnerty v. Bryan, 16 N.B. 
2d 882, 883, 214 Ind. 570, citingT 
Coipns vToxls. 

Md.—Jackson v. Norris, 195 A. 576, 
173 Md. 679. 

CoTULty hoard of registsars 
The board of registrars of Jeffer¬ 
son County is an independent agency 
of the state for a state-wide purpose 
rather than a county authority.— 
Gamer v. McCall, 178 So. 210, 235 
Ala. 187. 

Fxlmaxy officers 

Members of primary election 
boards are public officers of the 
state.—^Finerty v. Bryan, 16 N.E.2d 
a82, 214 Ind. 670. 

State board, 

Members of the state board of 
elections are “state officers," and 
constitutional provision that no coun¬ 
ty office created by the legislature 
shall be filled otherwise than by the 
people or the county court does not 
apply to the state board of elections. 
—^Waldauer v. Britton, 113 S.W.2d 
1178, 172 Tenn. 649. 

ISaiiiteiLaiLce a state ftmctlon 

The maintenance of an election 
beard is a “state function” which the 


legislature may compel the city and 
county to Join in providing for, and 
hence election law was not violative 
of constitutional provision giving 
county court Jurisdiction to transact 
all “county business,” on ground that 
election board was conducting “coun¬ 
ty business.”—State ex rel. Volker 
V. Kirby, 136 - S.W.2d 319, 345 Mo. 
801. 

74. R.I.—Nixon v. Malloy, 161 A. 
136, 62 R.L 430—Gainer v. Dunn, 
69 A. 336, 29 R.I. 232. 

75. Fla.—^In re Opinion of the Jus¬ 
tices, 168 So. 410, 121 Fla. 157. 

76. N.Y.—^People ex rel. Werner v. 
Prendergast, 99 N.B. 1047, 206 N. 
T. 406, reversing 136 N.T.S. 688, 
162 App.Div. 104. 

77. Tenn.—Cook v. State, 16 S,W. 
471, 90 Tenn. 407, 13 Li.R.A. 183. 

78. Md.—Riggln v, Lankford, 105 A. 
172, 134 Md. 146. 

Mass.—^Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 
491. 

79. Md.—^Riggin v. Lankford, 105 A. 
172, 134 Md. 146. 

Tenn.—Waldauer v. Britton, 113 S.W. 
2d 1178, 172 Tenn. 649. 

80l Ky.—^Ewing v. Hays, 77 S.W.2d 
946, 257 Ky. 259. 

81. Ky.—^Murray v. Gill, 106 S.W.2d 
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634, 269 Ky. 207—Scott v. Roberts, 
72 S.W.2d 728, 255 Ky. 34. 

88. Pa.—^Assessors* Case, 1 Pa.Dist. 
195. 

83. Ill.—^People ex rel. Rusch v. 
Johnson, 255 Ill.App. 288. 

Validity 

Provision of city election act mak¬ 
ing Judges and clerks of election offi¬ 
cers of the county court was held not 
unconstitutional on g^round that such 
officers became deputies and as¬ 
sistants, and their number was not 
determined by rule of circuit court, 
where judges and clerks of election 
were not by act made clerks, depu¬ 
ties, or assistants^People ex reL 
Rusch V. Enger, 4 N.E.2d 870, 364 Ill. 
464. 

84. Ind.—^Losche v. Marion County, 
191 N.B. 143, 207 Ind..44. 

85. Ill.—^Blattner v. Dietz, 143 N.E. 
92, 311 Ill. 446. 

86. Ill.—People ex rel. Rusch v. 
Wortman, 166 N.E. 788, 334 Ill. 298, 
affirming People v. Worthman, 249 
IlLApp. 399. 

87. Ark.—^Henderson v. Gladish, 128 
S.W.2d 267, 198 Ark. 217. 

Pa.—^In re Prospect Park Borough 
Election Dists., 146 A. 28, 296 Pa. 
326. 

88. N.Y.—^Brooks v. Griffin, 18 N.TJ3. 
2d 460, 173 Misc. 496. 
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Under some statutes where the general election 
and primary elections are to be held on the same 
day on the same voting machine, the judges to 
officiate in the general election are to be appointed 
by the county election commissioners, the judges 
to officiate in the primary elections are to be ap¬ 
pointed by the primary county boards, and each 
authority is to appoint one additional judge to at¬ 
tend each voting machine, so that as many judges 
shall attend each voting machine as elections are 
being conducted, one for each electionJ^ 

§ 57. Status 

Generally election officials are state officers and the 
office they hold is considered a civil office. A board of 
election commissioners Is a public agency. 

As a general rule election officials, when their 
tenure of office, duties, and liabilities are created, 
imposed, and defined by the constitution and laws 
of the state, are state officers and this, even 
though they are selected by a municipal council.*^^ 
However, under some statutes members of boards 
of elections in the cities and towns of the state 
are municipal officers;*^® and there is authority 
which holds that, where election commissioners of 
a city are appointed by the local authorities, and 
they must be local residents of the municipality, 
the exercise of their authority is confined within 


the limits of the municipality, and their salaries 
and expenses are a municipal charge, they and their 
employees are in the service of the municipality 
and not of the state.Election officers are not 
county officers.'^'^ The office of an election officer 
is a civil office, ordinarily of statutory creation.'^S 
The county board of election commissioners is a 
public agency,80 and its members are election offi- 
cers.8i The status of a township officer charged 
‘with certain duties relating to elections is not af¬ 
fected by a statute relating merely to an election 
district.82 In some jurisdictions an election offi¬ 
cial is an officer of the court.83 Where by statute 
the clerk of the circuit court is a member of the 
county board of convassers, it is the official, and 
not the individual, who is a member of such 
board.84 

De facto officer. A person who actually serves 
as an election official is a de facto officer, 8 5 even 
though because of some disqualification he was le¬ 
gally ineligible to serve in the office.®® 

Constitutional officers. Election officers whose 
offices are created or recognized by the constitu¬ 
tion are constitutional officers.®"^ 

Administrative body. The county board of elec¬ 
tion commissioners is an administrative body.®® 


tested Elections of 1868, 2 Brewst., 
Pa., 1. 

72. Tenn.—^Mooney v. Phillips, 118 
S.W.2d 224, 173 Tenn. 398. 

73. Ind.—^Finerty v. Bryan, 16 N.B. 
2d 882, 883, 214 Ind. 670, citing 
Coxp'CLS Juris. 

Md.—Jackson v. Norris, 196 A. 576, 
173 Md. 579. 

County board of registrars 
The board of registrars of Jeffer¬ 
son County is an independent agency 
of the state for a state-wide purpose 
rather than a county authority.— 
Gamer v. McCall, 178 So. 210, 235 
Ala. 187. 

Fxlxnaxy offlcers 

Members of primary election 
boards are public officers of the 
state.—Finerty v. Bryan, 16 N.E.2d 
882, 214 Znd. 570. 

State board, 

Members of the state board of 
elections are “state officers,“ and 
constitutional provision that no coun¬ 
ty office created by the legislature 
shall be filled otherwise than by the 
people or the county court does not 
apply to the state board of elections. 
—Waldauer v. Britton, 113 S.W.2d 
1178. 172 Tenn. 649. 

a state foaiotloiL 

The maintenance of an election 
beard is a “state function” which the 


legislature may compel the city and 
county to Join in providing for, and 
hence election law was not violative 
of constitutional provision giving 
county court Jurisdiction to transact 
all “county business,” on ground that 
election board was conducting “coun¬ 
ty business.”—State ex rel. Volker 
V. Kirby, 136 • S.W.2d 319, 345 Mo. 
801. 

74. R.I.—Nixon v. Malloy, 161 A. 
136, 52 R.L 430—Gainer v. Dunn, 
69 A. 336, 29 R.I. 232. 

75. Fla.—^In re Opinion of the Jus¬ 
tices. 168 So. 410, 121 Fla. 157. 

76. N.T.—^People ex rel. Werner v. 
Prendergast, 99 N.B. 1047, 206 N, 
T. 405, reversing 136 N.T.S. 688, 
152 App.Div. 104. 

77. Tenn.—Cook v. State, 16 S.W. 
471, 90 Tenn. 407, 13 L.R.A 183. 

78^ Md.—^Riggin v. Lankford, 106 A. 

I 172, 134 Md. 146. 

I Mass.—^Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 
491. 

79. Md.—^Riggln v. Lankford, 105 A 
172, 134 Md, 146. 

Tenn.—^Waldauer v. Britton, 113 S.W. 
2d 1178, 172 Tenn. 649. 

80. Ky.—^Ewing v. Hays, 77 S.W.2d 
946, 257 Ky. 269. 

81- Ky.—^Murray v. Gill, 106 S.W.2d 

75 


634, 269 Ky. 207—Scott v. Roberts, 
72 S.W.2d 728, 255 Ky. 34. 

82. Pa.—^Assessors* Case, 1 Pa.Dist. 
195. 

83. Ill.—^People ex rel. Rusch v. 
Johnson, 255 IlLApp. 288. 

VaUdlty 

Provision of city election act mak¬ 
ing Judges and clerks of election offi¬ 
cers of the county court was held not 
unconstitutional on ground that such 
officers became deputies and as¬ 
sistants, and their number was not 
determined by rule of circuit court, 
where Judges and clerks of election 
were not by act made clerks, depu¬ 
ties, or assistants>-Peopl6 ex reL 
Rusch V. Enger, 4 N.E.2d 870, 364 Ill. 
464. 

84. Ind.—^Losche v. Marion County, 
191 N.B. 143, 207 Ind. .44. 

85. Ill.—^Blattner v. Dietz, 143 N.B. 
92, 311 111. 445. 

86. Ill.—^People ex rel. Rusch v. 
Wortman, 165 N.B. 788, 334 Ill. 298, 
affirming People v. Worthman, 249 
llLApp. 399. 

87. Ark.—Henderson v. Gladlsh, 128 
S.W.2d 267, 198 Ark. 217. 

Pa.—^In re Prospect Park Borough 
Election Dists., 146 A. 28, 296 Pa. 
326. 

88. N.T.—^Brooks v. Griffin, 18 N.TA 
2d 460, 173 Misc. 496. 
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} 58. EUgibUity 

An election official should be properly qualified In 
iccordance with the requirements prescribed by the con- 
irolling statutes for the office to which he Is elected or 
ippointed. Qualifications not required by statute need 
lot be possessed. The failure of election officers to pos¬ 
sess the required qualifications will not invalidate the 
Section, if there was no fraud or misconduct and the re¬ 
sult would not have been affected thereby. 

An election official should be properly qualified 
for the office to which he is appointed or elected.89 
In general, subject to any constitutional limitations 
which may be imposed in the particular jurisdic¬ 
tion, the legislature has power to prescribe the 
qualifications and duties of election officers.^® 

Qualifications not required by statute need not 


be possessed.® 1 The courts are without power to 
add qualifications or disqualifications to those pre¬ 
scribed by the legislature.®^ Under statutes in 
the various jurisdictions which prescribe, or at 
times have prescribed, various qualifications and 
disqualifications for an election officer, it has been 
held that he must be able to speak,®® read and write 
the English language,®^ be skilled in the four fun¬ 
damental rules of arithmetic,®^ be of good repute 
and character,®® a citizen of the United States,®'^ 
and a qualified voter®® or resident®® of the election 
district or precinct wherein his duties are per¬ 
formed; and that he must not be a holder of an 
office of trust or profit under the United States or 
the state or in any city or town,i or a candidate at 
the election,® or one who has not paid his poll tax.® 


39. statute eoustraed 
In providing for the appointment 
Df deputy state supervisors of elec- 
:lons, the words “qualified electors,*' 
3,3 used in Gen.Code § 4803, and 
the words “qualified persons,** as used 
In Gen.Code §§ 4805. 4807, mean that 
the persons referred to must be elec¬ 
tors possessing all the rights of 
electors of the county in general and 
jualifled to exercise such rights, and 
in addition thereto must be qualified. 
In all other respects, properly to dis¬ 
charge all duties Imposed by law 
Dn deputy state supervisors of elec- 
:ions.—State v. Brown, 162 N.E. 22, 
115 Ohio St, 1. 

3a Fla.—State ex rel. McMullen v. 
Johnson, 136 So. 816, 102 Fla. 

19. 

For paxtlonlar municipality 
In some jurisdictions statutes pre¬ 
scribing the qualifications and du¬ 
ties of members of the board of elec- 
.ions of a particular city are valid. 
—State ex rel. McMullen v. Johnson, 
supra. 

31. Pa.—^McGovern v. Armstrong, 11 
Pa.Dist. & Co. 397, 76 Pittsb.Leg.J. 
340. 

20 C.J. p 90 note 20. 

32. Ala.—^Taylor v. Kolb, 13 So. 779, 
100 Ala. 608. 

33. Ill.—^People ex rel. Busch v. 

Wortman, 165 N.B. 788, 334 Ill. 
298, affirming People v. Worthman, 
249 IlLApp. 399. 

34. Ill.—^People ex rel. Busch v. 

Wortman, supra. 

20 C.J. p 90 note 15. 

35. Ill.—^People ex rel. Busch v. 

Wortman, supra. 

36. Ill.—People ex rel. Busch v. 

Wortman, supra. 

Persons held disqualified 
A Iverson who has been convicted 
3 f an infamous crime is not quali- 
aed.—^Appointment of Judge of Elec¬ 


tion. 21 Pa.Dist. & Co. 694, 2*5 Del.Co. 
54. 

97- Ill.—People ex rel. Busch v. 
Wortman. 166 N.B. 788, 334 Ill. 
298, affirming People v. Worth- 
man. 249 IlhApp. 899. 

96. XJ.S.—^In re Election Suprs., C.C. 
Tex., 43 F. 859. 

HI.—^People ex rel. Busch v. Wort¬ 
man, 165 N.E. 788, 334 Ill. 29'8, af¬ 
firming People V. Worthman, 249 
Ill.App. 399. 

99- Ariz.—^Hunt v. Campbell, 169 P. 
696, 19 Ariz. 254. 

Tex.—Gayle v. Alexander, Civ. 
App., 75 S.W.2d 706. 

Purpose of statute 

To restrict the selection of elec¬ 
tion officers to those who arc free 
from the supposed influence, em¬ 
barrassment, or interest arising from 
office holding.—Gayle v. Alexander, 
supra. 

Effect of ineligibility 

Statute, making elective officer in¬ 
eligible to serve as member of coun¬ 
ty election board, ousted from mem¬ 
bership person who, at time of en¬ 
actment, was member of city council. 
—Barr v. Geldziler, 156 A. 644, 108 
N.J.Law 397. 

Persons disqualified 

(1) A worker employed by the 
Works Progress Administration and 
receiving his pay from the treasury 
of the United States.—Common¬ 
wealth V. Ullom, 28 Pa.Dist. & Co. 53, 
17 Wash.Co. 10. 

(2) A member of a borough board 
of health.—^Lackawanna Election In¬ 
spectors, 5 Pa.Dist. & Co. 7. 

(3) The janitor of a school dis¬ 
trict.—^In re Bemoval of Judge of 
Election, 18 Pa.Dist. & Co. 756, 80 
Pittsb.Leg.J. 532. 

Persons held not disqualified 

(1) One taking care of a post 
office until other arrangements are 
made, but who is not the postmaster, 
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is not disqualified from being the 
presiding officer at a ballot box in 
a county and district clerk election. 
— ^Huff V. Duffield, Tex.Civ.App., 251 
S.W. 298. 

(2) For earlier cases on this point 
see 20 C.J. p 90 note 18 [a]. 

“Ineligible” defined 

“Ineligible,** in act relating to 
county election board, means incapa¬ 
ble, unqualified.—^Barr v. Geldziler, 
166 A. 644, 108 N.J.Law 397. 

2. Ky.—Scott v. Boberts, 72 S.W.2d 
728, 255 Ky. 34. 

Pa.—In re Upper Providence Tp. 
Judge of Election, 17 Pa.Dist. & Co. 
115, 22 Del.Co. 14. 

Purpose of statute is to restrict the 
selection of election officers to those 
who are free from the supposed in¬ 
fluence, embarrassment, or interest 
arising from personal candidacy— 
Gayle v. Alexander, Tex.Civ.App., 75 
S.W.2d 706. 

20 C.J. p 90 note 19. 

Statutory exception construed 

The office of school director is a 
subordinate local office within the 
meaning of a constitutional provi¬ 
sion providing that no election offi¬ 
cer shall be eligible to any civil of¬ 
fice to be filled at an election in 
which he shall serve save only to 
such subordinate municipal or local 
offices; below the grade of city or 
county offices, as shall be designated 
by general law.—Commonwealth ex 
rel. V. Moore, 25 Pa.Dist. & Co. 687. 

3. Tex.—Gayle v. Alexander, Civ. 
App., 76 S.W.2d 706. 

Purpose of statute is to restrict the 
selection of election officers to those 
who are free from the supposed in¬ 
fluence, embarrassment, or interest 
arising from the apparent indiffer¬ 
ence to the duties of citizenship 
which may be inferred from a fail¬ 
ure to pay a poll tax.—Gayle v. 
Alexander, supra. 
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The fact that a person is a candidate at the elec¬ 
tion does not disqualify him from acting as an elec¬ 
tion officer unless it is so provided by statute or 
constitutional provision.^ A statute disqualifying 
a candidate for public office from acting as an elec¬ 
tion officer does not disqualify a candidate for a 
party position as an election officer.5 It is not 
improper to appoint the same person to the same 
election office from year to year if the appointment 
is not inhibited by statute.® 

Although there was some early authority to the 
contrary/ the rule now seems settled that an elec¬ 
tion is not vitiated by the fact that the election 
officers who acted under color of authority did not- 
possess the requisite qualifications,® especially 
where no fraud or misconduct is imputed.® 


§ 59. Appointment or Election 

The election or appointment of election officers is 
controlled by statute. They are selected by the person 
or agency, in the manner, and for the term prescribed 
by statute. In some cases an election by bystanders is 
authorized. Irregularity in the selection of the election 
officers does not ordinarily affect the validity of the re¬ 
sult of the election. 

Election officers can be appointed or elected by 
statutory authority only.^® Subject to constitu¬ 
tional requirements, the legislature may, in gener¬ 
al, determine the manner of selecting election offi- 
cers,^^ and it is within its power to change the 
method of selection.^^ Such officers should be 
elected or appointed by the person or agency des¬ 
ignated/® they must be appointed or elected in 
the very manner pointed out by the statute,and 


4; Vt.—State ex rel. Ballard v. 

Green, 89 A. 743. 87 Vt. 515. 

20 C.J. p 90 note 21. 

5. N.Y.—Maisel v. Cohen, 22 N.T.S. 
2d 490, affirmed 22 N.Y.S.2d 199. 
259 App.Biv. 1086, rear^rument de¬ 
nied 22 N.Y.S.2d 464. 259 App.Div. 
1117. 

Pa.—McGovern v. Armstrong, 11 Pa. 
Dist. & Co. 397, 76 Pittsb.Leg.J. 
340. 

6- Va.—^Dickinson v. Armstrong, 100 
S.E. 813, 126 Va. 178. 

7. U.S.—Delano v. Morgan, 2 Bartl. 
Cas.Cont.El. 168. 

20 C.J. p 90 note 23. 

8. Ga.—^King v. Board of Educa¬ 
tion of Richmond County, 156 S. 
E. 710, 42 Ga.App. 563, affirmed 164 
S.E. 52. 174 Ga. 685. 

Ill.—People ex rel. Rusch v. Wort- 
man, 165 N.E. 788, 334 111. 298, af¬ 
firming People V. Worthman, 249 
Ill.App. 399. 

Tex.—Gayle v. Alexander, Civ.App., 
75 S.W.2d 706, 708, citing Corpus 
Juris. 

20 C.J. p 90 notes 24, 26. 

9. Tex.—Gayle v. Alexander, supra. 
20 C.J. p 90 note 25. 

10. Md.—^Munroe v. Wells, 35 A. 142, 
83 Md. 505. 

11. Ill.—People V. White, 166 N.E. 
100, 334 Ill. 465, 64 A.L.R. 1006. 

Mass.—^ICidder v. Mayor of Cam- 
Isiridge, 24 N.E.2d 151, 304 Mass. 
491. 

Tor particular mnnicipallty 

In some Jurisdictions a statute 
naming the members of the board of 
elections of a particular city is valid. 
—State ex rel. McMullen v. John¬ 
son, 135 So. 816, 102 Fla. 19. 

12. Mass.—^Eidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 
491. 

Md.—^Riggin v. Lankford, 105 A. 172, 
134 Md. 146. 


Change not made 

The statute dealing with recom¬ 
mendations to the secretary of state 
concerning persons for appointment 
as members of the board of elections 
was not repealed by the statute pro¬ 
viding that in case of vacancies in 
party controlling committees, the 
controlling, or, if authorized, the ex¬ 
ecutive committee shall fill the va¬ 
cancies for the unexpired term by a 
majority vote of the members of the 
committee.—State ex rel. O'Neil v. 
Griffith, 27 N.E.2d 142, 136 Ohio St. 
526. 

Civil service examinatloni 

The New York City charter pro¬ 
visions for appointment of election 
officers from dominant political par¬ 
ties, after qualifying examination by 
civil service commission, did not 
change election law nor violate con¬ 
stitutional requirement that election 
officers be appointed as equally rep¬ 
resenting the two dominant po¬ 
litical parties, since legislature could 
have provided directly for civil serv¬ 
ice examination of officers by amend¬ 
ing city's charter.—^Finegan v. Cohen, 

10 N.E.2d 795, 276 N.Y. 432, revers¬ 
ing 298 N.Y.S. 795, 252 App.Div. 234. 

13. FersoxL ox agency entitled to ap¬ 
point 

(1) The appointment of clerk by 
New York City board of elections in 
yeaCr for which budget made provi¬ 
sion for such position to fill vacancy 
treated in previous year was valid, 
although budget director refused 
permission to fill such vacancy.— 
Fugazy v. Eem, 21 N.E.2d 359, 280 
N.Y. 375, affirming 8 N.Y.S.2d 377. 
255 App.Div. 1006, reargument denied 

11 N.Y.S.2d 228, 266 App.Div. 939. 

(2) Under Code 1904 § 117, it is the 
duty of the electoral board of each 
city and county to appoint the 
judges and clerks of elections, who 
are to hold all elections to be held 
in their respective precincts for one 
year, beginning on the first day of 
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June following appointment.—^Dick¬ 
inson V. Armstrong. 100 S.E. 813, 126 
Va. 178. 

(8) The statute concerning elec¬ 
tion officers in small precincts does 
not prohibit a commissioners* court 
from appointing another election 
Judge after February term of com¬ 
missioners' court in cases where a 
person designated an election • Judge 
at that term subsequently becomes 
or is found to be disqualified, and in 
such cases commissioners’ court may 
designate another election judge at 
a subsequent term, it not being nec¬ 
essary that a new judge be selected 
by voters, since commissioners’ court 
is bound, in interest of proper pre¬ 
paration for orderly elections, to fill 
vacancies which may occur in group 
of election officials after their ap¬ 
pointment at February term.—^Plocek 

V. Welhausen, Tex.Clv.App., 144 S. 

W. 2d 631. 

(4) A petition for the appointment 
of overseers of election should not 
request the appointment of named 
persons but only of two overseers of 
election of different parties, although 
it may propose duly qualified ap¬ 
pointees.—^Overseers of Election, 22 
Pa.Dist. & Co. 603. 

Self-pezpetnatliig board 

That election board under statute 
regulating elections in city of Tampa 
is self-perpetuating does not make 
statute Invalid.—State ex rel. Landis 
V. Dyer, 148 So. 201, 109 Fla. 33. 

14. Mass.—^Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 

491. 

Ohio.—State ex rel. O'Neil v. Griffith, 

27 N.B.2d 142, 136 Ohio St. 626. 

20 C.J. p 90 note 28. 

Statute held controUiug 

Election law controlled designation 
and appointment of directors of 
count of ballots ca.st for councilman 
in city of New York, where city 
charter was silent as to method of 
I designating the directors of the 
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their tenure of office is controlled by the applica¬ 
ble statutes.^ 5 However, the legislature cannot 
impose unreasonable limitations, inconsistent with 
the nature of the government, on the power of ap¬ 
pointment.^® Where the right of electing- certain 
election officers is conferred on the electors by the 
constitution of the state, it cannot be denied by the 
legislature, A statute providing for the selection 
of election officers by the county board, the mem¬ 
bers of which are all appointed by the state board. 


composed wholly of members of one political par¬ 
ty, does not render the law violative of a con¬ 
stitutional provision that “all elections shall be 
free and equal”!® or of the principle of local self- 
government.!® Under the statutes in some juris¬ 
dictions the power of appointing election officials, 
or of confirming appointments, or of exercising 
supervisory jurisdiction over officers who make 
the appointment is conferred generally, or for cer¬ 
tain elections, or under certain specified circum- 


count.—Crews v. Cohen, 299 N.Y.S. 
51, 164 Mlsc. 478. 

Effect of uefflect of clerical oflLoer 

(1) Where the county election 
board selected the members of the 
district boards before the time fixed 
by ’statute, the failure of the clerk 
of the county board to file the lists 
with the county and municipal clerks 
within the time required does not 
invalidate the appointments, or show 
a failure or refusal of the board to 
act which entitles the common pleas 
judges to appoint the district boards. 
—Gardner v. Brevis, 111 A. 321, 95 N. 
J.Law 21. 

(2) The clerk of an election .board, 
who, by statutory provision, is ap¬ 
pointed from the competitive class 
of civil service and paid a salary, is 
not the servant of the board whose 
negligence can be imputed to them, 
but is a salaried public officer, ac¬ 
countable for his own neglect.— 
Gardner v. Brevis, supra. 

Time to make nomination 

Under statute requiring party 
chairman to make nomination within 
ten days after he receives notice of 
vacancy, his nomination to fill va¬ 
cancy in county election board not 
made within ten days after notice 
was delivered to his office, although 
within ten days after he actually 
“received” it, was too late.—Barr v. 
Geldziler, 156 A. 644, 108 N.J.Law 
397. 

Clarsslfication 

Where, under the statute, the 
chairman of a county board of regis¬ 
trars is given no power to appoint 
an assistant, except a chief clerk or 
other clerical help, one of the mem¬ 
bers of the board appointed as a 
clerk thereof cannot be classified as 
a “special technical assistant” so as 
to escape the requirements of the 
civil service act.—Garner v. McCall, 
17S So. 210, 235 Ala. 187. 

Proper procedure 

(1) The commissioner of elections 
of Kansas City is required by Gen. 
Stl915 § 4213, to appoint election 
officers for a general election, a part 
of them on recommendation of the 
chairmen of the county central com¬ 
mittees of the two leading political 
parties and to send notice to the ap¬ 
pointees at least ten days before 


election.—^Harrington v. Smith, 217 
P. 270, 114 Kan. 262. 

(2) Under statute concerning ap¬ 
pointments to county board of elec¬ 
tion commissioners, the state board 
of election commissioners may make 
appointments of county boards at 
any time throughout the month of 
August in each year, and the stat¬ 
ute provides that its appointees shall 
be made from a list of five names 
furnished by the respective party 
executive committees of the county, 
if any are so designated.—O’Connell 
V. Duff, 125 S.W.2d 718, 276 Ky. 782. 

(3) Appointment of director of 
count on behalf of major political 
party for proportional representation 
ballots for councilman can only be 
voted on by election board members 
belonging to the same political par¬ 
ty and not by all members of the 
board of election.—Crews v. Cohen, 
299 N.Y.S. 51, 164 Misc. 476. 

(4) The power of the Judges of 
the court of common pleas to ap¬ 
point election officers when the board 
fails or refuses to act, if it can be 
exercised by one judge, should only 
be exercised on petition, so as to pre¬ 
vent an unseemly competition be¬ 
tween the judges for priority, and 
only after notice and hearing to the 
election board on the issue of their 
failure to act.—Gardner v. Brevis, 
111 A. 321, 95 N.J.Law 21. 

16. Tenn,—State v. Bratton, 253 S. 

W. 705, 148 Tenn. 174. 

For particular city' 

In some jurisdictions the legisla¬ 
ture may fix the term of office of 
the members of the board of elec¬ 
tions of a particular city.—State ,ex 
rel. McMullen v. Johnson, 135 So. 
816, 102 Fla. 19. 

Term of appointee to fill vacancy 

Under a statute providing for the 
election of members of the state 
board of elections by the general as¬ 
sembly for terms of six years, one to 
expire each two years, and providing 
that vacancies shall be filled by joint 
vote of the general assembly unless 
they occur when the assembly is not 
in session, when they shall be filled 
either by the remaining members of 
the board or by a majority of other 
officess to hold until the convening 
of the general assembly, a member 
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Of the board who was appointed to 
fill a vacancy by the other members 
held only until the convening of the 
general assembly, and not for the 
full term of six years from his ap¬ 
pointment, which would contravene 
the provision regulating the terms so 
as to retire a member biennially.— 
State V. Bratton, 253 S.W. 705, 148 
Tenn. 174. 

BColdover on appointment of disquali- 
fled person 

Under Acts 1909 c 103 § 3, provid¬ 
ing that all members of the board 
of election shall continue in office 
until their successors are elected, 
and qualified, a member of the board 
appointed by the other two members 
to fill a vacancy while the general 
assembly is in session holds over 
after the general assembly met and 
elected one of its own members to 
fill the vacancy, contrary to Const, 
art 2 § 10.—State v. Bratton, su¬ 
pra. 

16- Mass.—^Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 

491. 

limitations held not unreasonable 

(1) A requirement that nominees 
for appointment to the board of 
election commissioners of the city of 
Cambridge be selected by vote of the 
majority of the whole membership 
of the city committee instead of the 
usual majority vote of the quorum 
was not an unreasonable limitation 
on the power of appointment.—Kid¬ 
der V. Mayor of Cambridge, supra. 

(2) The requirement that appoint¬ 
ment of election commissioners for 
the city of Cambridge by the mayor 
be made from a list submitted to the 
mayor by the city committee of the 
political party from the members of 
which the position is to be filled, is 
not an unreasonable limitation on 
his power to appoint.—Kidder v. 
Mayor of Cambridge, supra. 

17. Pa.—In re Election Officers, 9 

Pa.Dist. 83. 

18. Ky.—Sweeney v. Coulter, 58 S. 

W. 784, 109 Ky. 295, 22 Ky.L. 

885. 

19. Ky.—^Purnell v. Mann, 48 S.W. 

407, 49 S.W. 346, 50 S.W. 264, 105 

Ky. 87, 20 Ky.L. 1146, 1396, 21 Ky. 

L. 1129. 
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stances, on certain courts or the judges thereof.^® 
Such statutes have been held constitutional ,21 and, 
although it has been held, as appears in Constitu¬ 
tional Law § 163 a note 67, that the appointment of 
election supervisors cannot be conferred on judges 
because of the tripartite separation of powers, oth¬ 
er authority has held, as is shown in Constitutional 
Law, § 163 a note 42, that the rule against the 
conferring of non judicial powers on judicial offi¬ 
cers does not invalidate statutes authorizing courts 
or judges to appoint election boards, judges, and 
clerks. 

Clerical help appointed by the board of reg¬ 
istrars of a county, which is an independent agen¬ 
cy of the state rather than a county authority, is 
not subject to the requirements of a civil service 
board having jurisdiction over employees of the 

county .22 

Under some statutes it is the duty of the person 
mating appointments of election officers to exer¬ 
cise sound discretion concerning the qualifications 
of the persons seeking such appointments,23 and, 
where the evidence of disqualification is clear and 
convincing, the appointment may be refused, not¬ 
withstanding the recommendation' of the political 
committee.24 An employee of an election commis¬ 
sion must know at his peril that it can employ him 
only for purposes directed by statute and that, un¬ 
less the commission strictly complies with the stat¬ 
ute, or if it exceeds its statutory authority, its acts 
are void.25 

Advertising for applications. Some statutes pro¬ 


vide for advertising or calling for applications to 
serve as election officers at certain, but not all, 
elections.2® 

Election by bystanders present on election day 
under certain circumstances, such as in the ab¬ 
sence of or on a failure to appoint regular election 
officers, is authorized in some jurisdictions.^^ An 
informal election is a sufficient compliance with the 
statutory requirements in this regard ;28 and an 
irregularity consisting of the selection of a substi¬ 
tute for an absent official by the remaining offi¬ 
cials, rather than by the electors present, will not 
vitiate the election where the result was not 
changed thereby .22 In the absence of fraud the 
returns will not be rejected because of a prema¬ 
ture election by bystanders.^® Where two sets of 
election officers are elected prematurely, the one 
which is last organized and which is elected by a 
majority of the electors is the legal election board.3i 

Number appointed. The omission of the board' 
of election commissioners to appoint for each pre¬ 
cinct as many officers of election as it was author¬ 
ized to appoint is an irregularity which should be 
overlooked, where it does not appear that it had 
any effect on the election either in the number of 
votes that were cast or in the correctness of the 
canvass and returns. 2 2 Under a statute authoriz¬ 
ing an election commission to employ such clerical 
help as the commission may deem necessary, the 
number of individuals necessary to be selected is 
within the commission's discretion.33 

A pro hoc vice appointment does not carry with 


2a Ill.—People V. White, 166 N.B. 

100, 334 Ill. 465, 64 A.L..R. 1006. 
20 C.J. p 91 note 36. 

CoTuct or jndgre authorized to ap¬ 
point 

(1) Under statute authorizing 
judgre of probate to employ such as¬ 
sistants as may be necessary to com¬ 
plete and properly prepare list of 
qualified electors, discretion in mah- 
ingr contract employingr assistants is 
left with the probate judge and his 
is the responsibility.—^Alldredge v. 
Bailey, 191 So. 647, 29 Ala.App. 44, 
certiorari denied 191 So. 649, 238 Ala. 
441. 

(2) Legislature conferred on coun¬ 
ty court power to appoint election 
Judges and clerks.—People v. White, 
166 N.E. 100, 334 III. 465, 64 A.L.R. 
1006. 

(3) Where an election officer is 
disqualified, there results, ipso facto, 
a vacancy in the office which he is 
attempting to exercise, and without 
further proceeding the ‘ court of 
quarter sessions may appoint a com- 
nAtent nerson to fill the vacancy.— < 


In re Removal of Judge of Election, 
18 Pa.Dist. & Co. 756, 80 Pittsb.Leg.J. 
532—^Lackawanna Election Inspec¬ 
tors, 5 Pa.Dist. & Co. 7. 

21. N.T.—Lynn v. Nichols, 202 N.T. 
S. 401, 122 Misc. 170, affirmed 205 
N.T.S. 936, 210 App.Div. 812. 

2j0 C.J. p 91 note 37. 

22. Ala.—Gamer v. McCall, 178 So. 
210, 235 Ala. 187. 

23. Ohio,—State v. Brown, 152 N. 
E. 22, 115 Ohio St. 1. 

24. Ohio.—State v. Brown, supra. 

25. Ky.—Ewing v. Hays, 77 S.W. 
2d 946, 257 Ky. 259. 

Authority held exceeded 
County election commission was 
held without authority to employ 
guards, sheet writers, certificate 
writers; door men, sealers, repre¬ 
sentatives, certificate keepers, re¬ 
ceipt takers, book carriers, box car¬ 
riers, and to pay one hundred dol¬ 
lars for clerical work, and hence 
such employees’ claims for eompen- 
< sation were properly disallowed by 
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fiscal court, since employees were 
required by law to know limitation 
of commission's authority tp engage 
and promise to pay them.—Ewing v. 
Hays, supra. 

26. Cal.—Clark v. Manhattan Beach, 
166 P. 806, 175 Cal. 637, 1 A.L.R. 
1532. 

27. Ind.—State ex rel. Harry v. Ice, 
191 N.E. 155, 207 Ind.' 65, 92 A. 
L.R. 1508. 

20 C.J. p 91 note 40. 

26. Mo.—Sanders v. Lacks, 43 S. 
W. 653, 142 Mo. 255. 

29. Cal.—^People v. San Joaquin 
County Lodi High School List, 57 
P. 660, 124 Cal. 694—Sprague v. 
Norway, 31 Cal. 173. 

30. Pa.—Thompson v. Ewing, 1 
Brewst. 67, 6 Phila, 102. 

31. Kan.—Kirkpatrick v. Vickers, 
24 Kan. 314. 

32. Cal.—^Fragley v. Phelan, 58 P. 
923, 126 Cal. 383. 

33. Ky.—^Bwing v. Hays, 77 S.W. 
2d 946, 257 Ky. 259. 



§59 ELECTIONS 29 C.J.S. 


it the right to act at subsequent general elections.34 

Irregularity as effecting result of election. Stat¬ 
utes with reference to the manner of appointing 
election officers are directory and not mandatory in 
so far as they affect the validity of the result of 
an election,35 and election returns should not be re¬ 
jected for any irregularity in the appointment of 
the officers of election, where it does not appear 
that the irregularity affected the result of the elec¬ 
tion,36 in the absence of a clause in the statute ex¬ 
pressly to the contrary.37 Jn such cases where 
there is no protest on the part of the voters, they 
will be held to have ratified the illegal appointment 
or unauthorized assumption of authority of the 
person who serves as such election officer.3 6 
Where, however, there were two elections con¬ 
ducted for the same purpose by different sets of 
election officers, the courts will declare void the 


one conducted by election officers who were not 
legally selected.33 Also an election is void where 
it is conducted by persons who are merely intrud¬ 
ers or usurpers acting without any color of au¬ 
thority and without any attending circumstanc¬ 
es or conditions that make them officers de facto.^6 

§ 60. Representation of Political Parties 

As a general rule It is required that election officers 
of each district shall consist of members of opposing 
political parties. It is also generally required that the 
election officials appointed shail be persons nominated 
or recommended by certain committees or chairmen of 
committees of the leading political parties. 

It is frequently required under the statutes and 
constitutional provisions in force in the various 
jurisdictions that the election officers of each dis¬ 
trict shall consist of members of opposing political 
parties,4i or that not more than a specified number 


34. Pa.—O’Leary’s Petition, 9 Pa. 
Dist. 180. 

36. Ind.—State ex-rel. Harry v. Ice, 
191 N.E. 155. 207 Ind. 65, 92 A.L.R. 
1508. 

Tex.—Nesbitt v. Coburn, Civ.App., 
143 S.W.2d 229—Hill v. Smlth- 
ville Independent School Dist., Civ. 
App., 239 S.W. 987, affirmed, Com. 
App., 251 S.W. 209. 

36. Neb.—Mosiman v. Weber, 187 
N.W. 109, 112, 107 Neb. 737, quot- 
ini^ Corpus Juris. 

Tex.—Nesbitt v. Coburn, Civ.App., 
143 S.W.2d 229. 

20 C.J. p 90 note 29. 

Kefusal to appoint 
Failure and refusal of town trus¬ 
tees to appoint election commission¬ 
ers and inspector were held not to 
invalidate election of town trus¬ 
tees where town clerk appointed 
commissioners and bystanders ap¬ 
pointed inspector as de facto offi¬ 
cers, since trustees could not pre¬ 
vent election by refusal to act.— 
State ex rel. Harry v. Ice, 191 N.B. 
155, 207 Ind. 65, 92 A.L.R. 1508. 
EleotLon Judjes and clerks 

(1) Irregularity in the appoint¬ 
ment of election judges and clerks in 
that instead of the board of trustees 
appointing them, as the statute re¬ 
quired, the board of trustees appoint¬ 
ed an election manager who appoint¬ 
ed them, which was in conformity 
with a former statute recently re¬ 
pealed, will not invalidate the elec¬ 
tion, prejudice not having been 
shown to have occurred thereby.— 
Hill V. Smithville Independent School 
Dist., Tex.Civ.App., 239 S.W. 987, 
affirmed, Com.App., 251 S.W. 209. 

(2) Irregularity with reference to 
the judges who conducted the elec¬ 
tion, in that a new election judge was 
sworn in to take the place of one 
who left during the voting, will not 


void the election.—^Blattner v. Dietz, 
143 N.E. 92, 311 lU. 445. 

37. Tex.—Hill v. Smithville Inde¬ 
pendent School Dist., Civ.App., 239 
S.W. 987, affirmed, Com.App., 251 
S.W. 209. 

38. Tex.—^Nesbitt v. Coburn, Civ. 
App., 143 S.W.2d 229—Hill v. 
Smithville Independent School 
Dist., Civ.App., 239 S.W. 987, af¬ 
firmed, Com.App., 251 S.W. 209. 

Custom 

That party who acted as presiding 
judge of particular voting box had 
not been properly appointed did not 
invalidate votes cast at that box 
where it appeared that party acting 
as presiding judge was the Demo¬ 
cratic committeeman for that pre¬ 
cinct and that it had been the cus¬ 
tom for years for each precinct 
chairman to serve as presiding judge 
in his precinct.—^Nesbitt v. Coburn, 
Tex.Civ.App., 143 S.W.2d 229. 

39. Ky.—Johnson .v. Little, 196 S. 
W. 156, 176 Ky. 505, Ann.Cas.l9l8A 
70. 

Tex.—Keyker v. Watson, Civ.App., 
291 S.W. 957, 959, citing Corpus 
Jtizls. 

4a N.C.—Van Amridge v. Taylor, 
12 S.E. 1005, 108 N.C. 196, 23 Am. 
S.R. 51, 12 L.R.A. 202. 

41. Ky.—Russell v. Rhea, 106 S.W. 

2d 148, 269 Ky. 138. 

Mich.—^Attorney General ex rel. Con¬ 
nolly v. Reading, 256 N.W. 432, 
433, 268 Mich. 224, quoting Cor- 
pus Juris. 

Ohio.—State v. Brown, 145 N.E. 329, 
111 Ohio St. 289, followed in 166 N. 
E. 200, 119 Ohio St. 645. 

20 C.J. p 92 note 55. 

If available 

Commissioners of election at pre¬ 
cinct are unauthorized to appoint 
both poll clerks from one of two 
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political parties casting largest' num¬ 
ber of votes at last preceding gen¬ 
eral election in state, if representa¬ 
tive of other party is available as 
poll clerk.—Hatfield v. Scaggs, 133 
S.E. 109, 101 W.Va. 425. 

Officials within rule 

(1) The persons appointed pursu¬ 
ant to New York City charter to di¬ 
rect election count, and staff of 
assistants, are “officials” within con¬ 
stitutional provisions requiring that 
election “officers” be appointed as 
equally representing the two domi¬ 
nant political parties, and must be 
so appointed.—Pinegan v. Cohen, 10 
N.E.2d 795, 275 N.Y. 432, reversing 
298 N.T.S. 795, 252 App.Div. 234. 

I (2) Directors of count of ballots 
I cast for councilman of city of New 
York are election officers rather than 
employees of the board of elections, 
and their appointment must be from 
lists submitted by the respective 
chairman of county committees of 
the two political parties casting 
highest and next highest vote at 
general election next preceding their 
terms of office.—Crews v. Cohen, 299 
N.Y.S, 51, 164 Misc. 476. 

Officials not within rule 

Under the constitution and laws of 
the state the courts cannot declare a 
statute void, and the office of elec¬ 
tion commissioner created therebjp 
vacant, and require the board of 
supervisors to appoint a bipartisan 
election board, because the statute 
puts the election machinery of a 
county in the hands of a single elec¬ 
tion commissioner, Const, art 2 § 6 
providing for bipartisan election of¬ 
ficers, not being applicable.—Lynn v 
Nichols, 202 N.Y.S. 401, 122 Misc 
170, affirmed 205 N.Y.S. 935, 210 App 
Div. 812. 

Effect of change of party affiliatioi 

One elected minority inspector oi 
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of certain officers shall belong to the same political ficers shall be of the same political party has been 
party and under some statutes particular offi- held valid.^® In other jurisdictions, however, it 
cers are required to be of the leading political party has been held that statutes requiring election offi- 

in that district.^® In at least one jurisdiction stat- cers to consist of members of opposing parties do 

utes requiring election officers to be in stated pro- not establish such a political test of office as is 

portions from each of the two leading political par- repugnant to the constitution, but is rather a rule 

ties have been declared unconstitutional, as mak- for the guidance of the appointing power>® 
ing particular political opinions a condition to hold¬ 
ing public office,but a statute providing that not In a number of jurisdictions there are provisions 
more than a specified proportion of the election of- for the nomination or recommendation, by certain 


an election district does not cease 
to be such officer on subsequently 
affiliating- with another party.—In re 
Prospect Park Borough Election 
Dists., 146 A. 28, 296 Pa. 326. 

Statute held not to change rule 

The New York City charter pro¬ 
visions for appointing election offi¬ 
cers changes election law only by 
providing for qualifying examina¬ 
tion by civil service commission 
rather than by board of elections, 
and does not change requirement 
that officers be appointed as equally 
representing the two dominant politi¬ 
cal parties.—^Finegan v. Cohen, 10 N. 
E.2d 795, 275 N.T. 432, reversing 298 
N.Y.S. 795, 252 App.Div. 234. 

Civil service examination 

The New York City charter provi¬ 
sions for appointment of election of¬ 
ficers from dominant political par¬ 
ties, after qualifying examination 
hy civil service commission, did not 
change election law nor violate con¬ 
stitutional requirement that election 
officers be appointed as equally repre¬ 
senting the two dominant political 
parties, since legislature could have 
provided directly for civil service ex¬ 
amination of officers by amending 
city's charter.—Finegan v. Coh6n, 
supra. 

Betenuina^ion of leading party 

(1) Under statute providing for the 
appointment of election officials from 
the two dominant political parties as 
determined by the vote of each 
party for its presidential elector or 
for its candidate for governor, at 
the last preceding general election, 
the basis of division in a presidential 
election year is the vote of each 
party for its presidential elector, 
while in the following general elec¬ 
tion, in a non-presidential year, the 
division is based on the vote cast 
for governor.—State ex rel. Milwau¬ 
kee County Republican Committee v. 
Ames, 278 N.W. 273, 227 Wls. 643. 

(2) Such method of determination 
is not precluded because the short 
ballot, on which the names of presi¬ 
dential electors do not appear, was 
used in the state.—State ex rel. Mil¬ 
waukee County Republican Commit¬ 
tee v. Ames, supra. 

(3) The mayor of a city of less 
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than one hundred thousand inhabi¬ 
tants was required to submit to 
council, as nominee for office of clerk 
of election in certain precinct, the 
name of one who had been certified 
by the proper county officials of par¬ 
ty which in the last preceding gen¬ 
eral election had received the sec¬ 
ond largest number of votes for presi¬ 
dent, it being a presidential election 
year, in the precinct from which 
nominee was selected, notwithstand¬ 
ing such party had received only the 
third largest number of votes for 
governor.—State ex rel. Milwaukee 
County Republican Committee v. 
Ames, supra. 

42. N.M.—Thompson v. Scheler, 57 
P.2d 293, 40 N.M. 199. 

Statute violating mle uuoonstltiu 
tloual 

Act relating to absent voter’s bal¬ 
lot held to constitute county com¬ 
missioners "Judges of election" with¬ 
in constitution providing that not 
more than two judges of election 
shall belong to same political party 
at time of their appointment, and 
hence act was unconstitutional, since 
more than two county commissioners 
may belong to same political party 
at time of their appointment.— 
Thompson v. Scheier, supra. 

43. Pa.—^In re Appointment of 
Judge of Election, 24 PaDist. & 
Co. 365, 83 Pittsb.Leg.J. 250. 

DetexmiiLation of leading party 
A statute providing that the Judge 
of election shall be of the political 
party having the majority of votes 
in said district means a majority of 
votes as determined by the results 
of the next preceding general elec¬ 
tion prior to the filling of the va¬ 
cancy, and not as determined from 
the total figures on the registration 
books.—In re Appointment of Judge 
of Election, supra. 

44. Mich.—Attorney-General v. De¬ 
troit, 24 N.W. 887, 58 Mich. 213, 
55 Am.R. 675. 

45. Mich.—^Attorney General ex rel. 
Connolly v. Reading, 256 N.W. 432, 
268 Mich. 224. 

Not impossible to perform 
A statute providing that no more 
thfln half of four or more election in¬ 
spectors appointed shall be of the 
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same political party is not invalid 
because Impossible of performance. 
—^Attorney General ex rel. Connolly 
V. Reading, supra. 

Not invalid as requiring public of¬ 
ficer test 

Act providing that no more than 
half of four or more election in¬ 
spectors appointed shall be of same 
political party held not unconstitu- 
tional as providing for public offi¬ 
cer test other than requirement of 
oath to support state and federal 
constitutions.—^Attorney General ex 
rel. Connolly v. Reading, supra. 

Not interference with elections 

Act providing that no more than 
half of four or more election in¬ 
spectors appointed shall be of same 
political party held not unconstitu¬ 
tional as interfering with right of 
local self-government, where act was 
limited in its application to state 
and national elections.—^Attorney 
General ex rel. Connolly v. Reading, 
supra 

Declaration of party affiliation 

Act requiring that no more than 
half of four or more election in¬ 
spectors appointed shall be of same 
political party held not invalid as 
imposing declaration of party affilia¬ 
tion as condition of right to hold 
public office.—Attorney General ex 
rel. Connolly v. Reading, supra. 
Expense attendant on obedience 

Act providing that no more than 
half of four or more election inspec¬ 
tors appointed shall be of same po¬ 
litical party held not invalid because 
imposing unjust financial burden up¬ 
on people, since expense attendant 
upon obedience to valid law cannot 
be alleged as sufficient reason for not 
obeying it.—^Attorney General ex rel. 
Connolly v. Reading, supra. 

FaUure to set standard of purty af¬ 
filiation 

Act providing that no more than 
half of four or more election in¬ 
spectors appointed shall be of same 
political party held not invalid be¬ 
cause of failure to set up standard 
of party affiliation.—^Attorney Gen¬ 
eral ex rel. Connolly v. Reading, su¬ 
pra. 

46. Del.—State v. Lewis, 91 A. 993, 

28 Del. 213. 

20 C.J. p 92 note 58. 
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committees or chairmen of committees of the lead- | pointment as election officials."*? In such case, un- 
ing political parties, of names of persons for ap- j 


47. Ky.—Russell v. Rhea, 106 S.W. 

2d 148, 269 Ky. 138. 

N.J.—^Driscoll V. Sakin, 1 A.2d 881, 
121 N.J.Law 226, affirmed 5 A.2d 
699, 866, 122 N.J.Law 414. 

Ohio.—State v. Brown, 145 N.B. 329, 
111 Ohio St. 289. followed in 166 
N.E. 200, 119 Ohio St. 645. 
W.Va.—State v. Cottrill, 148 S.B. 

487, 107 W.Va. 414. 

20 C.J. p 92 note 56. 

From list famished by party 
Under statute concerning: appoint¬ 
ment to county board of election 
commissioners, appointees of state 
board of election commissioners must 
be made from a list of live names 
furnished by respective party execu¬ 
tive committees of the counties, if 
any are so designated.—O'Connell v. 
Duff, 126 S.W.2d 718, 276 Ky. 782. 
XTomlaatioii by committee 
A statute providing that state 
'board of election commissioners shall 
appoint county election commission¬ 
ers from list designated "by each 
of the county executive committees 
of the two political parties" means 
that list furnished must be desig¬ 
nated by the entire committee, not 
merely chairman thereof,—^Murray v. 
Gill, 166 S.W.2d 634, 269 Ky. 207. 
Authority of chairman, of oommittoe 
Under statute relating to choice 
of primary election officials, chair¬ 
man of political party county execu¬ 
tive committee may not appoint offi¬ 
cials, but, acting in behalf of ma¬ 
jority of committee, he may by 
his signature verify and file with 
county court list of election officials 
selected by them for appointment by 
court.—Gainer v. Calhoun County 
Court, 199 S.E. 878, 120 W.Va. 409. 

Determlna'tlou of eommlttee 

(1) Under statute providing for 
appointment of county election com¬ 
missioners from list of five names 
submitted by county executive com¬ 
mittees of each of two parties and 
provisions of Democratic party law 
that in counties containing more than 
one legislative district, chairmen of 
legislative districts shall constitute 
committee, precinct committeemen 
of Democratic party in county con¬ 
taining two legislative districts could 
not compel state board of election 
commissioners to appoint county 
election commissioner from names 
submitted by them notwithstanding 
that no certification of names was 
made by chairman of legislative dis¬ 
tricts since matter was to be reme¬ 
died by party action.—Smith v. 
Howard, 120 S.W.2d 1040, 275 Ky. 
165. 

(2) Statute dbes not make con¬ 
clusive certificate of chairman of 
state committee on regularity of 
party faction, which submitted list 


of nominees, where neither state 
convention nor state committee has 
previously determined to accord such 
recognition.—^People ex rel. Poinsel 
V. Dooley, 173 N.E. 6, 254 N.T. sh. 

(3) The courts will not interfere 
with the secretary of state's deter¬ 
mination of matters essentially po¬ 
litical in their nature, such as the 
determination of which of rival 
county executive committees is the 
proper one to make appointments 
for election officers.—State ex rel. 
Devitt V. Kennedy, 15 N.E.2d 348, 133 
Ohio St. 619. 

Membership of committee 

(1) "Whole membership" within 
statute requiring that appointment 
of election commissioners by mayor 
be made from list selected by vote 
of a majority of the “whole mem¬ 
bership" of the city committee of the 
political party from the members 
of which the position is to be filled 
has reference to membership at 
time of action taken by the city com¬ 
mittee and not "whole membership" 
as determined by number of those 
originally chosen and certified to the 
office of the secretary of the com¬ 
monwealth.—Kidder V. Mayor of 
Cambridge, 24 N.E.2d 151, 304 Mass. 
491. 

<2) Such "whole membership" re¬ 
fers to the membership as dimin¬ 
ished by death and resignations of 
former members.—Kidder v. Mayor 
of Cambridge, supra. 

(3) The acceptance of resigrnatlons 
from ward and city committees, if 
acceptance, thereof was necessary, 
for purpose of determining "whole 
membership" of city committee at 
time of selecting candidates for elec¬ 
tion commissioner could be inferred 
from receipt and filing of instru¬ 
ments of resignation and from ac¬ 
quiescence of members of committee 
in statement of chairman as to 
number necessary to constitute a 
majority of the "whole membership" 
coupled with fact that chairman of 
ward committee had informed chair¬ 
man . of city committee of resigna¬ 
tions by ward committee members. 
—Kidder v. Mayor of Cambridge, su¬ 
pra. 

<4) Where executive committee of 
a political party elected a man to 
fill what they supposed was a va¬ 
cancy because of the removal of a 
member from the county, and the 
man so elected sat with and acted 
as a member of the committee, he 
was at least a de facto officer, and 
his acts as such were valid and 
binding.—State v. Wayne County 
Court, 114 S.E. 517, 92 W.Va. 67. 

(5) A member of the executive 
committee of a political party may 
be represented at a meeting by 
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proxy, in the absence of a statute 
prohibiting such representation, in 
view of a practice of long standing. 
—Gainer v. Calhoun County Court, 
199 S.B. 878, 120 W.Va. 409—State v. 
Wayne County Court, supra. 

Notice of committee meeting 

Evidence, including allegedly in¬ 
sufficient notices of county commit¬ 
tee’s meeting, held to authorize find¬ 
ing that list of nominees for office 
of election commissioner adopted 
at such meeting was legal, although 
notices described purpose of meeting 
only as "business of importance to 
the party,” party rules not requiring 
the purpose of the meeting to be 
stated.—Russell v. Rhea, 106 S.W.2d 
148, 269 Ky. 138. 

Form of submission. 

Where chairman of major politi¬ 
cal party of county submitted to 
board of elections name of party 
recommended for position of director 
of count on behalf of such political 
party for the proportional represen¬ 
tation ballots for councilman,' stat¬ 
ute regarding procedure for appoint¬ 
ment of such director was sufficient¬ 
ly complied with since law does not 
specify any particular form of sub¬ 
mission of name to board, it being 
the intent that recommendation be 
received from the county chairman. 
—Crews V. Cohen, 299 N.Y.S. 61, 164 
Misc. 476. 

Time limit to famdsli list 

Under statute concerning appoint¬ 
ment to county board of election 
commissioners by state board of 
election commissioners, designation 
of names which party executive com¬ 
mittees of respective counties may 
make to state board must be filed 
with state board before the time 
when state board is authorized to 
act in order to require it to make 
appointments from such lists.— 
O’Connell v. Duff, 125 S.W.2d 718, 
276 Ky. 782. 

Subsequent action by committee la- 
sul&cieut 

Where quorum of Democratic coun¬ 
ty committee was not present at 
meeting which consented to county 
chairman’s certification to state 
board of election commissioners of 
list of nominees for office of county 
election commissioner, meeting of 
such committee, held after list had 
been filed with state board and state 
board had made appointment, could 
not ratify certification nor cure error 
therein.—Murray v. Gill, 106 S.W. 
2d 634, 269 Ky. 207. 

Overseers of election 

To secure the purity and fairness 
of elections where the appointment 
of overseers of elections is request¬ 
ed, there shall be two overseers 
named of different political parties; 
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less the list of nominees is not furnished within 
the required time,^* the person nominated, or a per- 
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son from the list submitted, as the particular law 
provides for, must be appointed;®® the list of 
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but in makingr such appointments 
the court need not ratify the nomina¬ 
tions of any political committee or 
of any person or persons, but it may 
make Its own selections, and may 
in its discretion request and take 
into consideration nominations of 
the county chairman of the two 
strongest political parties.—Over¬ 
seers of Election, 22 Pa.Dist. & Co. 
603. 

In Ultnois, in view of Election 
Act § 33, relating to the selection 
and appointment of election judges, 
where nearly all the members of 
the county board of supervisors were 
of the same political faith, and there 
were no members of the board elect¬ 
ed as representatives of the party 
next in strength, it was the duty of 
ihe board to name as minority 
judges of election persons selected 
by the chairman of the county cen¬ 
tral committee of the party second 
in strength.—People v. Board of 
Sup’rs of Kankakee County, 136 N.B. 
729, 304 III. 617. 

48. Ohio.—State v. Brown, 149 N.E. 

192, 113 Ohio St. 386. 

Gertlflcatlon of qtialifloatio]i re¬ 
quired 

State supervisor of elections is not 
required to comply with recom¬ 
mendation of political executive com¬ 
mittee for appointment of deputy 
state supervisor unless such recom¬ 
mendation certifies that person so 
named was qualified elector of coun¬ 
ty and otherwise qualified for office. 
—State v. Brown, supra, 
DetemLination of qualifications 

The secretary of state, as the su¬ 
pervisor of elections, has authority 
to inquire into the truth or falsity 
of the statements made by the ex¬ 
ecutive committee in its recommen¬ 
dation for appointment, to the end 
that the facts may be definitely de¬ 
termined in that respect, and if, 
acting in entire good faith, he be¬ 
lieves the person nominated to be 
clearly disqualified for holding the 
office, and has good grounds on 
which to found such belief, it is 
his duty to withhold the appointment 
until such time as the question of 
the qualification of the nominee can 
be presented on evidence in court 
and there definitely settled.—State v. 
Brown, supra. 

49, Ky.—O’Connell v. Duff, 126 S.W. 

2d 718, 276 Ky. 782. 

Ust fnxnished after appobCLtmeutB 
made 

(1) The statute concerning ap¬ 
pointments to the county board of 
election commissioners contemplates 
that the county party committees 
will furnish their respective lists to 


state board of election commission¬ 
ers before time for state board to 
act, and in absence of such furnished 
lists, when state board does act on 
any day authorized, it may fill the 
places of county election commis¬ 
sioners by qualified persons of its 
own selection.—O’Connell v. Duff, su¬ 
pra. 

(2) The state board of election 
commissioners was authorized to ap¬ 
point a Democratic election commis¬ 
sioner for Montgomery county of its 
own selection at a meeting held on 
August 2, 1938, in absence of a list 
of eligible appointees filed by Demo¬ 
cratic county committee, notwith¬ 
standing alleged custom of holding 
annual meeting in latter part of 
August.—O’Connell v. Duff, supra. 

50. Ky.—^Russell v. Rhea, 106 S.W. 

2d 148, 269 Ky. 138. 

Mass.—Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 161, 304 Mass. 
491. 

N.Y.—^Maclay v. Pinegan, 299 N.Y.S. 
897, 164 Misc. 815. 

Ohio.—State ex rel. O’Neil v. Grif¬ 
fith, 27 N.E.2d 142, 136 Ohio St. 
526—State v. Brown, 149 N.E. 192, 
113 Ohio St. 386. 

Complittmce 

Provision in order of corporation 
counsel contemplating that examina¬ 
tions to be held by commissioners 
constituting the municipal civil serv¬ 
ice commission of candidates for 
proportional representation canvas¬ 
sers be of those from a ’’list” or 
“supplemental lists’’ obtained from 
the chairman of the county commit¬ 
tee of the two dominant political 
parties in New York City complied 
with provisions of election law re¬ 
lating to appointment of election offi¬ 
cers.—^Maclay v. Pinegan, 299 N.Y.S. 
897, 164 Misc. 816. 

CanxLot ignore list 
The state board of election commis¬ 
sioners, in appointing election com¬ 
missioner for the county,.is without 
power to ignore list of names sub¬ 
mitted by a political party executive 
committee for the county and elect 
a stranger to the list, since appoint¬ 
ment must be made from list fur¬ 
nished by political party, unless 
there are other designations made 
by parties purporting to act for the 
same political party.—^Howard v. 
Stevenson, 107 S.W.2d 304, 269 Ky. 
491. 

Cannot declare list Illegal 
The state board of election com¬ 
missioners, in appointing a Demo¬ 
cratic election commissioner for the 
county, was without authority to 
declare, list of names furnished by 
Democratic executive committee fori 
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county illegal because there was not 
a quorum of duly elected committee¬ 
men present and for other irregulari¬ 
ties.—Howard v. Stevenson, supra. 

Rival Ust 

(1) Only when conflicting recom¬ 
mendations are made for the ap¬ 
pointment of members of a board of 
elections by more than one com¬ 
mittee, each claiming to be the right¬ 
ful executive committee, is the secre¬ 
tary of state authorized to call on 
the state central committee of such 
party to determine and certify which 
is the rightful county executive com¬ 
mittee of such party, and in such 
case the committee so certified 
should be recognized by the Secre¬ 
tary of State.—State ex rel. O’Neil v. 
Griffith. 27 N.B.2d 142, 136 Ohio St. 
626. 

(2) Where county committee filed 
statutory list of nominees for office 
of election commissioner, regular on 
its face, with state board of election 
commissioners, and rival committee 
prepared list but did not file it with 
board, board’s appointment of other 
person on theory that list filed was 
illegal was void, since board’s statu¬ 
tory right of choice exists only when 
two or more contending lists are be¬ 
fore board.—^Russell v. Rhea, 106 S. 
W.2d 148, 269 Ky. 138. 

(3) A list of nominees for office of 
election commissioner, given to 
chairman of state executive commit¬ 
tee but not shown to have been 
transmitted to state election commis¬ 
sion, was not within statute author¬ 
izing board of election commission¬ 
ers to make appointment from such 
list when “designated in writing,” 
since “designated in writing,” as 
used in statute, means designated to 
state board of election commission¬ 
ers.—^Russell V. Rhea, supra. 

(4) A list of primary election of¬ 
ficials, signed by and filed with 
county court by majority of qualified 
members of county executive com¬ 
mittee of political party, should have 
been approved by court, notwith¬ 
standing some committeemen had 
been represented by proxies at meet¬ 
ing at which list had been adopted, 
where only other list presented to 
court had not been signed by ma¬ 
jority of committeemen.—Gainer v. 
Calhoun County Court, supra. 

(5) The secretary of state was 
warranted in refusing to recogrniso 
a recommendation for appointment 
to a county board of elections made 
on Febr. 4, 1938, by an executive 
committee which had allegedly been 
selected on Dec. 29, 1937, in absence 
of showing that members of the ex¬ 
ecutive committee elected in May, 
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names submitted cannot be altered,®^ and appoint¬ 
ments not made therefrom or in accordance there¬ 
with are void.52 A statutory provision that one 
of two officers appointed to hold an election on a 
measure shall favor the measure, and that the oth¬ 
er shall be opposed, is directory, not mandatory, 
when considered with reference to the validity of 
the election.53 Also it is held that the appointment 
of additional election officers of the same political 
party is not sufficient ground for rejecting the re¬ 
turns in the absence of evidence of fraudulent 

practices. 54 

§ 61. Qualification 

Election officers are required to take the oath pre¬ 
scribed by statute, but the failure to do so /will not in¬ 
validate the election, unless it influenced the result there¬ 
of. 

Election officers are required to take an oath 
prescribed by statute,®^ and administered by an 
officer authorized by law to administer oaths 
and it has been held that until they take that oath 
they are not authorized to act or to administer such 
oaths as the law makes it their duty to administer 
to voters, notwithstanding they hold some other 


official position which authorizes them to admin¬ 
ister an oath.57 However, in the absence of fraud 
or collusion or willful neglect on their part, or a 
showing that the failure to take the prescribed oath 
influenced the result,®^ an election will not be in¬ 
validated because of an irregularity arising from 
the failure of the election officers to be properly 
sworn as required by law.®^ 

§ 62. Removal 

In general election officers may be removed for cause, 
and under some statutes they may be removed without 
charges being preferred against them. The mode of pro¬ 
cedure required under the controlling statute must be 
followed. 

In general an election officer may be removed 
for cause,6^^ but an election officer, the duration 
of whose term in office is prescribed by law, can¬ 
not be removed by the appointing power at pleas- 
ure.5i However, under some statutes, an election 
officer may be removed without charges and with¬ 
out notice on the request of the party official who 
certified the name of such election officer, or his 
successor, made within one week before a general 
or special election.®^ Where the law requires an 


1936, resiirued or were removed for 
cause, since presumptively executive 
committee elected in May, 1936, con¬ 
tinued in office until next primary 
election.—State ex rel. Devitt v. Ken¬ 
nedy, 15 N.E.2d 348, 133 Ohio St. 
619. 

(6) Where more than one county 
committee, each claiming to be right¬ 
ful executive committee of party, 
recommends different persons for 
deputy state supervisor and inspector 
of elections, mandatory duty is im¬ 
posed on state supervisor to notify 
chairman of state central committee 
of party of such diverse recom¬ 
mendations and to recognize which¬ 
ever committee it certifies to be the 
rightful one and appoint its nom¬ 
inees.—State V. Brown, 146 N.E. 329, 
111 Ohio St. 289, followed 166 N.E. 
200, 119 Ohio St. 645. 

51. W.Va.—State v. Wayne County 

Court, 114 S.E. 509, 92 W.Va. 71. 

Cogmauittee’s list 

Under statute authorizing the 
county executive committee of po¬ 
litical party to recommend election 
officers to represent the party, nei¬ 
ther the county chairman nor the 
county court has the right to strike 
from the list certified by such com¬ 
mittee for appointment any of the 
names of persons so selected and 
substitute others.—State v. Wayne 
County Court, supra. 

52. Mass.—Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 

491. 


N.J.—^Haines v. Appleton, 9 A.2d 778, 
123 N.J.Law 492—^Driscoll v. Sakin, 
1 A.2d 881, 121 N.J.l4aw 225, af¬ 
firmed 6 A.2d 699, 866, 122 N.J.Law 
414. 

Appointmeut in disreg’axd of list an- 
XLiUled 

The circuit court had jurisdiction 
to annul election board's appoint¬ 
ment of election commissioner in 
disregard of county committee's list 
of nominees, as against contention 
that mere party question was in¬ 
volved.—Russell V. Rhea, 106 S.W.2d 
148, 269 Ky. 138. 

Effect of invalid appointment 

Under some statutes if the appoint¬ 
ment is not made from the list sub¬ 
mitted it is invalid and the in¬ 
cumbent whose regular term has 
expired is entitled to continue occu¬ 
pation of his position until a suc¬ 
cessor is appointed and has qualified 
in the manner provided by statute.— 
Kidder v. Mayor of Cambridge, 24 N. 
E.2d 151, 304 Mass. 491. 

53. Ala.—^Hawthorn v. State, 22 So. 
894, 116 Ala. 487. 

W.Va.—Dial v. Hollandsworth, 
19 S.E. 557, 39 W.Va. 1. 

55. Wash.—Murphy v. Spokane, 117 
P: 476, 64 Wash. 681. 

20 C.J. p 91 note 50. 

56. La.—State v. Ball, 55 So. 728, 
129 La. 102. 

57. Ky.—^Biggerstaffi v. Common¬ 
wealth, 11 Bush 169. 

58. Okl.—^In re Town of Big Cabin, 
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I Craig County, 270 P. 75, 132 Okl. 

I 200 . 

20 C.J. p 92 note 53. 

59. Ga.—King v. Board of Educa¬ 
tion of Richmond County, 156 S.E. 
710, 42 Ga.App. 563, affirmed 164 
S.E. 52, 174 Ga. 685. 

Ky.—^^larilla v. Ratterman, 273 S.W. 
69, 209 Ky. 409. 

Okl.—In re Town of Big Cabin, Craig 
County, 270 P. 75, 132 Okl. 200. 
Tex.—Hunnicutt v. State, 12 S.W. 

106, 75 Tex. 233. 

20 C.J. p 92 note 54. 

60. Pa.—Commonwealth v. Barrett, 
96 Pa.Di8t. & Co. 429. 

20 C.J. p 91 note 47. 

Power to remove 

The act of removal of election 
judges and clerks by election com¬ 
mission of county and appointment 
of new judges and clerks was with¬ 
in the power of the commissioners.— 
McKenzie v. City of De Witt, 121 
S.W.2d 71. 196 Ark. 1115. 

61. Ark.—^Warren v. McRae, 264 S. 
W. 940, 165 Ark. 436. 

ea. N.Y.—^Application of Dowdall, 
245 N.Y.S. 539, 138 Misc. 269. 
Time to make request 

(1) Statute authorizing summary 
removal of election officer “within 
one week before** election requires 
written request at least one week be¬ 
fore election.—^Application of Dow¬ 
dall, supra. 

(2) Within the limits of the afore¬ 
said restriction the chairman of 
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equal distribution of the inspectors and registrars 
of election between the political parties, an inspec¬ 
tor or registrar who is shown not to be a member 
of the party which he represents on the board will 
be removed.®^ An appointed clerk of elections of 
a city who was originally appointed while the city 
was under civil service law and who was classified 
in the exempt division of the civil service may be 
removed from office where such action is in the 
interest of economy.®^ 

The power given a board or individual to remove 
election officers does not extend beyond that fixed 
by statute.^® Election officers who, in their ca¬ 
pacity as such, are municipal officers cannot be 
suspended from their office by the governor for 
malfeasance, misfeasance, or neglect of duty in of¬ 
fice, where the governor’s power to suspend is lim¬ 
ited to state or county officers or statutory district 
officers, who shall have been appointed or elected 
and who are not liable to impeachment.®® Under 
some statutes boards of election may remove ap¬ 
pointees at pleasure, without trial for incompetency 
or misconduct.®*^ Under a statute authorizing the 
governor to remove election officers for cause, 
without any reference to what the cause should 
be, or any other qualifying or limiting expression, 
the governor is not required, as a prerequisite to 
removal, to institute an investigation in the nature 
of a judicial or quasi-judicial inquiry.®® The cause 
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that may be sufficient to warrant removal is to be 
determined by the governor himself,®® and the 
method or mode of inquiry to be pursued is to be 
selected by him, without interference on the part of 
the courts or any other branch of the govern- 
ment.7® Under a statute which requires a board of 
election commissioners to find certain facts as a 
prerequisite to removal of election officers, an ar¬ 
bitrary dismissal of such officers is not author¬ 
ized;*^^ instead there must be some investigation 
of the facts and a review thereof by the members 
of the board,*^® and they cannot delegate one of 
their members to discharge such election officers 
as he may see fit.*^® In some jurisdictions, unless 
an election officer is removed for improper conduct 
as an election officer while he is actually on duty 
on a day of registration or revision of the registra¬ 
tion or election, he can be removed for cause only 
after notice in writing clearly setting forth the rea¬ 
son for his removal.7^ 

A judgment of removal of an election officer is 
self executory; it requires nothing more than the 
rendition thereof to put it into effect, to accomplish 
the removal, and create a vacancy.*^® The official 
or body charged with the duty of suspending or 
discharging an election official is acting judicially 
when so doing, and his or its action is subject to 
.review and may be reversed, but until reversed 
it stands.*^® 


the county committee of a political 
party has power at any time to re¬ 
quest removal of election officials 
without preferring charges.—^Appli¬ 
cation of Harvey, 246 N.T.S. 162, 138 
Misc. 837. 

€3. N.C.—Mullen v. Morrow, 31 S. 

E. 1003, 123 N.C. 773. 

20 O.J. p 91 note 49. 
e4. N.J.—Sayrs v. Brunner, 7 A.2d 
403, 122 N.J.Law 591. 

es. Wis.—State ex rel. Mayer v. 
Schuffenhauer, 250 N.W. 767, 213 
Wis. 29. 

66. Fla.—^In re Opinion of the Jus¬ 
tices, 163 So. 410, 121 Fla. 167. 

67. N.Y.—Blondheim v. Cohen, 288 
N.T.S. 984, 248 App.Div. 75, af¬ 
firmed 4 N.E.2d 427, 272 N.T. 520. 

Purpose of statute 

Purpose of statute relating to ap¬ 
pointment and removal of employees 
by board of elections was to provide 
board of elections with power to con¬ 
trol equal representation of em¬ 
ployees belonging to two political 
parties which at general election next 
preceding appointment cast highest 
and next highest number of votes 
for governor pursuant to constitu¬ 
tional provision.—^Blondheim v. Co¬ 
hen, supra. 


68. Pa.—Commonwealth v. Barrett, 
36 Pa.Dist. & Co. 429. 

69. Pa.—Commonwealth v. Barrett, 
supra. 

70. Pa.—Commonwealth v. Barrett, 
supra. 

Beport of cosxunittee 

The governor may remove election 
officers on the basis of a report fur¬ 
nished by a disinterested committee. 
—Commonwealth v. Barrett, supra. 
Examination under oath 

The governor is not required per¬ 
sonally to examine witnesses under 
oath or otherwise, and the fact that 
he does not summon the parties be¬ 
fore him, Interrogate them, and per¬ 
mit them to be represented by coun¬ 
sel, is of no moment,—Common¬ 
wealth V. Barrett, supra. 

71. Wis.—State ex rel. Mayer v. 

Schuffenhauer, 250 N.W. 767, 213 

Wis. 29. 

72. Wis.—State ex rel. Mayer v. 

Schuffenhauer, supra. 

73. Wis,—State ex rel. Mayer v. 

Schuffenhauer, supra. 

74. Mo.—State v. Maroney, 90 S.W. 
141, 191 Mo. 531. 

N.T.—Gardner v. People, 62 N.T. 
299. 

7& Teiui.—^McKee v. Board of Elec- 
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tlons, 117 aw.2a 756, 173 Tenn. 
276, denying rehearing 116 S.W. 
2d 1033, 173 Tenn. 276. 

Issuance of process unnecessary 
No execution or other process 
needs to be issued.—^McKee v. Board 
of Elections, supra. 

76- N.J.—Lindsey v. Hudson Coun¬ 
ty, 160 A. 212, 10 N.J.Misc. 627. 
determination of right to review 
In certiorari proceeding to review 
action of circuit court in granting 
certiorari to review action of state 
board of elections, reviewing court 
looks to the face of the petition be¬ 
fore circuit judge to see whether a 
prima facie case for review is made 
out or whether judge has exceeded 
his discretion or authority.—McKee 
V. Board of Elections, 116 S.W.2d 
1033, 173 Tenn. 276, rehearing denied 
117 S.W.2d 755, 173 Tenn. 276. 
Extent of relief 

Where supreme court affirmed or¬ 
der of circuit court in granting cer¬ 
tiorari to review judgrment of state 
board of elections removing mem¬ 
bers of county election board from 
offices and reversed order of circuit 
court in granting supersedeas, de¬ 
cree would not extend to questions 
arising as to vacancies created by 
the removal.—^McKee v. Board of 
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Collateral inquiry. The propriety of a dismissal 
cannot be inquired into collaterally, but must be 
reversed by direct proceedings or by mandamus.77 

§ 63. Compensation 

The compensation of election officers is fixed accord¬ 
ing to the provisions of the controlling i^tatutes, and is 
generally based on a specified amount per diem. It can¬ 
not exceed the amount fixed by statute. 

The statutes of the various jurisdictions either 
fix'^8 or provide for the fixing^^ of the compensa¬ 
tion of election officers. A common provision is 
that they shall receive a specified sum per diem for 
the time of actual service on registration and elec¬ 
tion days,*® and in some cases they are also al¬ 
lowed mileage.*^ Statutes fixing the number of 
hours which will constitute a day’s work do not ap¬ 


ply to election officers.** It has been held that 
election officers are entitled to their per diem not 
only on the day on which the voting is done, but 
also for the time their services are required in 
completing the count and making up the returns;** 
but there are decisions which do not allow com¬ 
pensation for time required other than on the day 
of voting for completing the count and making up 
the returns or for other services,*4 unless author¬ 
ized by express provision or necessary implica- 
tion.*5 Election officers are not entitled to com¬ 
pensation where there is no statutory authoriza¬ 
tion therefor.** Different fees from those fixed by 
statute cannot be allowed.*^ An officer whose fees 
for services rendered in the discharge of his du¬ 
ties in connection with holding elections are fixed 
by statute is entitled to none other.** The com- 


Elections, 117 S.W.2d 755. 173 Tenn. 
276, denying rehearing 116 S.‘W.2d 
1033, 173 Tenn. 276. 

77. N.J.—Lindsey v. Hudson Coun¬ 
ty, 160 A. 212, 10 N.J,Misc. 627. 

78. N.J.—Saves v. Trail, 58 A. 107, 
71 N.J.Law 91. 

Effect of amendmeat or stibsequeiit 
statute 

(1) When the legislature frames a 
new and general rule covering the 
subject matter of fees for services at 
primary election, all earlier and 
different rules touching the same 
matter should be discarded in favor 
of the later rule.—Gross v. Essex 
County Board of Elections, 198 A. 
293, 120 N.J.Law 71. 

(2) Where an act provided that, in 
districts using voting machines, ten 
dollars should be paid for services 
rendered at a primary election, and I 
shortly thereafter an act was passed I 
fixing fee for the services at fifteen 
dollars whether voting machines 
were used or not, latter act repealed 
the former, so that a person who 
rendered services in county primary 
election where voting machines were 
used was entitled to fifteen dollars 
fee.—Gross v. Essex County Board 
of Elections, supra. 

78. N.T.—People v. Snyder, 158 N. 

T.S. 937, 173 App'.Div. 171. 

Duty of local district to pay 
Unless parish police jury agreed 
to pay half compensation of deputy 
registrar of voters, registrar shall 
not appoint deputy.—State ex rel. 
Wetherill v. Police Jury of Calca¬ 
sieu, 2 La.App. 187. 

Vnit of time 

(1) Under statute providing for 
board of election commissioners for 
certain cities, who received specified 
annual salaries, and providing that 
additional assistants, if any, should 
“receive such salaries as the board 
noiay determine, not to exceed $6 per 


day,** additional assistants were en¬ 
titled to payment only for days of 
actual service, not on calendar basis, 
notwithstanding omission of lan¬ 
guage in prior statute specifying 
that payment must be "'for the time 
actually employed.**—State ex rel. 
Hay v. Nolte, 141 S.W.2d 152. 

(2) In statute governing payment 
of election commissioners for par¬ 
ticular cities and their assistants, 
the word “salaries’* should not be 
given special significance as show¬ 
ing intention that per diem pay 
should be on calendar basis, since 
the term is frequently but not in¬ 
variably so used.—State ex rel. Hay 
V. Nolte, supra. 

80. Ill.—People ex rel. Doherty v. 
Elliott, 240 IlLApp. 351. 

20 C.J. p 92 note 64. 

81. Neb.—^Blair v. Sheridan County, 
142 N.W. 693, 94 Neb. 124. 

82. N.Y.—People v. West Turin, 59 

N.T.S. 234, 27 Misc. 470. , 

Pa.—Potter v. Tioga County, 8 Pa.! 
Co. 24. 

83. Ga.—^Barly County v. Powell, 20 
S.E. 10. 94 Ga. 680. 

20 C.J. p 92 note 67. 

Beconnt 

(1) Commissioners held entitled to 
pay of three dollars per day for re¬ 
count of paper ballots at primary 
election.—Jordan v. Peacock, 150 N. 
E. 60, 84 Ind.App. 86. 

(2) Commissioners appointed to 
recount votes recorded by voting 
machines, as well as by use of 
paper ballots, held entitled to ten 
dollars per diem under statute which 
makes provision for the recount of 
votes when voting machines and 
paper ballots are both used in the 
election, the case distinguishing that 
of Jordan v. Peacock, supra, on the 
ground that it was decided under a 
different statute which applied when 
the votes recounted were cast by the 
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use of paper ballots only.—Hum¬ 
phries V. Peacock, 164 N.E. 27, 88 
Ind.App. 349. 

84 Ill.—People ex rel. Doherty v. 

Elliott, 240 IlLApp. 351. 

Pa.—^Bubb V. Lycoming County, 19 
A. 493, 134 Pa. 112. 

20 C.J. p 92 note 68. 

85. Pa.—^Mellott v. Pulton County, 
7 Pa.Dist. 81—Young v. Hunting¬ 
don County, 20 Pa.Co. 374. 

86. Tenn.—State ex rel. Carr v. 
Wallace, 79 S.W.2d 1027, 168 Tenn. 
591. 

Statute prohibiting compensation 
held not repealed 

Statute providing that election 
commissioners shall serve without 
compensation held not conflicting 
with later statute providing that ex¬ 
penses of holding an election shall 
constitute a legal obligation of coun¬ 
ties so as to repeal former statute 
by implication, since each statute 
deals with an entirely different sub¬ 
ject.—State ex rel. Carr v. Wallace, 
supra. 

87- Ill.—People ex rel. Doherty v. 
Elliott, 240 IlLApp. 351. 

88. Ky.—Ewing v. Hays, 77 S.W.2d 
946, 257 Ky. 259. 

Sheriff 

County election commission held 
without authority to allow to sher¬ 
iff claim of one thousand seven hun¬ 
dred and six dollars and thirty-nine 
cents less ten dollars, where his fees 
for services in connection with elec¬ 
tions were fixed by statute.—^Ewing 
V. Hays, supra. 

Statute construed 
Statute regarding compensation ef 
members of county election board in 
recounting ballots and authorizing 
board to employ clerical assistance 
does not increase compensation of 
members of board while engaged in 
such hearing over that fixed by stat¬ 
ute for their other duties.—Board of 
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pensation allowed cannot exceed an amount ex¬ 
pressly limited by statute.A state or local offi¬ 
cer who, by virtue of his office, acts as an elec¬ 
tion official, or performs services in connection 
with elections, is not entitled to compensation there¬ 
for in addition to his regular salary,unless ex¬ 
press provision is made therefor.^i Under a stat¬ 
ute authorizing a certain officer, board, or commis¬ 
sion to employ such assistants and clerical help 
as may be necessary for the carrying out of an 
election or of certain duties in connection there¬ 
with such officer, board, or commission has discre¬ 
tion to fix the compensation to be allowed,®^ unless 
the contracts of employment amount to financial 
imposition or are the result of fraud and collu- 
sion,^3 and subject to any express statutory limita¬ 
tions on the amount which may be paid.^^ 

The claim of an election official and appointees 
for services has been held not within a statute au¬ 
thorizing an action at law and satisfaction, of judg¬ 
ment by issuance of an emergency bond or note so 
as to relieve the focal board from making provision 
in the budget for payment of such claims.^s 

In an action by an employee of an election board 
to recover salary for a period of time when he was 
suspended from oflSce, a complaint which does not 
allege that plaintiff ever took any proceeding what¬ 
ever to contest the legality of the suspension, or 
that he ever questioned its legality, or that its il¬ 
legality was ever conceded by defendants is in¬ 
sufficient.^® 


§ 64. Civil Liability 

a. In general 

b. For supplies purchased 

a. In General 

In general an election officer Is liable in damages for 
the wrongful refusal to accept the vote of a duly qualified 
voter. In some Jurisdictions malice is an essential ele¬ 
ment of the cause of action, but in others it is not. The 
plaintiff in such an action must plead and prove the es¬ 
sential elements of the cause of action. An election of¬ 
ficer who by his breach of duty caused injury to a can¬ 
didate is liable in damages therefor. 

In general the refusal to accept the vote of a 
duly qualified elector gives rise to a cause of ac¬ 
tion for damages,®*^ and it is no defense that the 
refusal constituted a criminal offense.®® Moreover, 
if the vote is corruptly, as well as willfully, reject¬ 
ed, the injured person is entitled to recover substan¬ 
tial damages,®® and also such exemplary or puni¬ 
tive damages as the jury may think proper under 
the circumstances.^ No recovery can be had, how¬ 
ever, in such cases unless plaintiff had the legal 
right to vote,® although his vote may have been re¬ 
jected on the Wrong ground.® 

Whether malice is an essential ingredient in the 
cause of action is a question upon which the deci¬ 
sions are not in perfect harmony. By the weight 
of authority an election officer is not liable in dam¬ 
ages for rejecting the vote of a qualified elector 
unless the act of such officer was malicious,^ the 
result of willful, corrupt, or improper motives, and 
contrary to his own honest convictions of what was 


ComTs of Hughes County v. Young, 
42 P.2d 281, 171 Okl. 161. 

89. Cal.—Jones v. Manning, 169 P. 

912, 35 Cal.App. 321. 

City conucUs powerless to author¬ 
ize increase 

Without an enabling act city coun¬ 
cil could not increase the pay of elec¬ 
tion officers.—Philadelphia County v. 
Commonwealth, 119 A. 723, 276 Pa. 
12 . 

9a Ind.—Holmes v. Board of 

Com’rs of Jay County, 136 N.E. 
154, 78 Ind.App. 206. 

Clerk of court 

Act fixing annual salary of clerk of 
circuit court and providing • that it 
shall be in full for all services, and 
that no other compensation or fees of 
any nature shall be paid to any of the 
above officials, repealed a statute 
relating to compensation of election 
canvassers in so far as providing for 
allowance to clerk of circuit court, 
a member for canvassing board, for 
services rendered.—^Losche v. Marlon 
County, 191 N.E. 148, 207 Ind. 44. 


91. Pa.—Corr v. Lackawanna Coun-' 
ty, 29 A. 745, 163 Pa. 67. 

92. Ala.—^Alldredge v. Bailey, 191 
So. 647, 29 Ala.App. 44, certiorari 
denied 191 So. 649, 238 Ala. 441. 

Ky.—^Ewing v. Hays, 77 S.W.2d 946, 
257 Ky. 259. 

Bsoouut 

Supreme court Justice could allow 
compensation to members of county 
board of elections for making re¬ 
count of ballots as ordered by such 
justice.—^Hartung v. McGovern, 147 
A. 785, 7 N.J,Misc. 1070. 

93. Ky.—^Ewing v. Hays, 77 S.W.2d 
946, 257 Ky. 259. 

94. Ala.—^Alldredge v. Bailey, 191 So. 
647, 29 Ala.App. 44, certiorari de¬ 
nied 191 So. 649, 238 Ala. 441'. 

95. N.J.—^McDonald v. Board of 
Chosen Freeholders of Hudson 
County, 126 A. 378, 2 N.J.Misc. 46, 
affirmed 126 A. 379, 99 N.J.Law 
393. 

96. N.J.—^Lindsey v. Hudson Coun¬ 
ty, 160 A. 212, 10 N.J.Misc. 627. 

‘97. N.T.—^Prank v. Eaton, 231 N.T. 
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S. 477, 479, 225 App.Div. 149, cit¬ 
ing Corpus Jtuis, and followed in 
237 N.T.S. 775, 227 App.Div. 829. 

20 C.J. p 93 note 73. 

Primary eleetion 

Recovery may be had for denial of 
right to vote at primary election for 
same reasons as apply to final elec¬ 
tion.—^Nixon V. Herndon, Tex., 47 S. 
Ct. 446, 273 U.S. 636, 71 L.Bd. 769. 
9a Ohio.—Sutton v. Mcllhaney, 1 
Ohio Dec. (Reprint) 235, 6 West. 
L.J. 356. 

99. Iowa—^Lane v. Mitchell, 133 N. 
W. 381, 163 Iowa 139, 36 L.R.A.,N. 
S., 968, Ann.Cas.l913D 1243. 

1. Md.—^Elbin v. Wilson, 33 Md. 135. 
20 C.J. p 93 note 76. 

2. Iowa—^Lane .v* Mitchell, 133 N. 
W. 381, 153 Iowa 139, 36 L.R.A.,N. 
S., 968, Ann.Cas.l913D 1243. 

20 C.J. p 93 note 77. 

a Ill.—^Byler v. Asher, 47 Ill. 101. 

4. Conn.—Perry v. Reynolds, 3 A. 

555, 58 Conn. 627. 

20 C.J. p 93 note 79. 
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right and proper,5 even though he acted under a 
statute which was afterward declared unconstitu¬ 
tional;® but in a few jurisdictions a right of ac¬ 
tion for damages lies against an officer who, 
through a mistake of judgment, prevents a quali¬ 
fied elector from exercising his right to vote,*^ un¬ 
less he was led into the mistake by the conduct of 
the voter himself;® and in the few jurisdictions 
where the general rule has not been followed, it is 
admitted that where malice is not shown only nom¬ 
inal or slight damages can be recovered.® Also 
under a federal statute imposing liability in an ac¬ 
tion at law on any person, who, under color of 
statute, deprives citizens of rights, privileges, or 
immunities secured by the federal constitution and 
laws, a person who under color of statute subjects 
another to discrimination on account of race in 
matters affecting the franchise is liable to such in¬ 
jured party in an action at law, since he thereby 
deprives him of rights secured by the United States 
constitution.!® 

Each voter has a separate and distinct remedy 
at law for the willfully improper deprivation of 
his vote;!! and the joinder of others like circum¬ 
stanced or injured as complainants in equity on the 
ground of avoiding a multiplicity of suits will not 
avail to afford equitable relief.!® The remedy of 
one whose name is erased from the voting list by 
the selectmen before the voting commenced and 
whose vote when offered is refused by them is an 


action against them for erasing his name and not an 
action for refusing his vote.!® 

Right to sue in fedeml court. An action for 
damages lies in the proper federal court for the re¬ 
fusal to accept the vote of a qualified elector in 
an election for a federal office,!^ or for refusal 
to accept the vote of a qualified voter on account 
of his race, without first exhausting the judicial 
remedies of the state courts.!® 

Proper party to sue. A voter who was refused 
the right to vote is not entitled to recover therefor 
in an action for damages against the members of 
an election board who knowingly and willfully ad¬ 
vised the precinct officials that citizens in his cir¬ 
cumstances were not entitled to vote, where there 
was no conspiracy and the precinct officials were 
not bound to follow the advice, but are given final 
authority to reject votes.!® 

Pleading cmd proof. Where it is sought to re¬ 
cover damages from election officers for the re¬ 
jection of a vote, the cause of action is required to 
be alleged with considerable technical precision.!?* 
The declaration, petition, or complaint must show 
all the facts which constitute plaintiff’s qualifica¬ 
tions as a legal voter and his right to vote;!® that 
he before offering his vote furnished defendants 
with sufficient evidence of his having those qualifi¬ 
cations;!® and that the refusal to accept plaintiff’s 
vote resulted in an exclusion of the exercise of 


5. Ky.—^Reynolds v. Perkins, 120 S. 
W.2d 663, 274 Ky. 808. 

6. La.—Dwight v. Rice, 5 La.Ann. 
580. 

7. Mass.—Lincoln v. Hapgood, 11 
Mass. 350. 

20 C.J. p ‘93 note 81. 

8. Mass.—^Humphrey v. Kingman, 5 
Mete. 162. 

9. Iowa.-rLong v. Long, 10 N.W. 
876, 57 Iowa 497. 

Mass.—^Lincoln v. Hapgood, 11 Mass. 
360. 

10. U.S.—^Lane- v. Wilson, Okl., 59 
S.Ct. 872, 307 U.S. 268, 83 L.Bd. 
1281, reversing, C.C.A., 98 F.2d 980, 
certiorari granted 59 S.Ct. 249, 305 
U.S. 591, 83 L.Ed. 374. 

Statute constitutes appropriate lefiT- 
islation 

The statute imposing liability in 
action at law on person who, under 
color of statute, subjects citizens to 
deprivation of rights, privileges, or 
immunities secured by constitution 
is “appropriate legislation" of con¬ 
gress to enforce the fifteenth amend¬ 
ment.—^Lane v. Wilson, supra. 

Bight to register ianmaterial 

Since the basis of this action is 
inequality of treatment although un¬ 


der color of law, not denial of the 
right to vote, a negro against whom 
county election officials discriminat¬ 
ed, acting under color of a state reg¬ 
istration statute which inherently 
operated discriminatorily against 
negroes, would be entitled to sue, 
even though the negro asserted that 
the registration statute was uncon¬ 
stitutional, as against the conten¬ 
tion that if the statute was invalid 
there was no statute under which 
the negro could register, and hence 
that no right of registration had 
been denied.—Lane v. Wilson, supra. 
Denial under authority of party com¬ 
mittee 

(1) Resolution, under purported 
statutory authority, of state party 
executive committee, denying negroes 
right to vote at primary election 
held violative of fourteenth amend¬ 
ment, and negro denied right to 
vote could sue election judges for 
damages.—^Nixon v. Condon, Tex., 
52 S.Ct. 484, 286 U.S. 73, 76 L.Ed. 
984, 88 A.L.R. 468, reversing, C.C.A., 
49 F.2d 1012, affirming, D.C., 34 F.2d 
464, and certiorari granted 62 S.Ct. 
24, 284 U.S. 601, 76 L.Ed. 516, re¬ 
argument granted 52 S.Ct. 202, 76 L. 
Ed. 1301. 

(2) When party executive com¬ 

88 


mittee is invested by legislature with 
authority independent of will of par¬ 
ty, committee becomes, to that ex¬ 
tent, organ of state, and must act in 
submission to constitutional man¬ 
dates of equality and liberty.—Nixon 
V. Condon, supra. 

11. Md.—Hardesty v. Taft, 23 Md. 
512, 87 Am.D. 584. 

12. Md.—^Hardesty v. Taft, supra. 

13. Mass.—^Harris v. Whitcomb, 4 
Gray 433. 

14. U.S.—^Wayne v. Venable, Ark.. 
260 F. 64, 171 C.C.A. 100. 

15. U.S—^Lane v. Wilson," Okl., 59 
S.Ct. 872, 307 U.S. 268, 83 L.Ed. 
1281, reversing, C.C.A., 98 P.2d 980, 
certiorari granted 59 S.Ct. 249, 305 
U.S. 59, 83 L.Ed. 374. 

16. Ohio.—^Holding v. Corey, 5 N.E. 
2d 1022, 54 Ohio App. 34. 

17. Mo.—^McGowan v. Gardner, 172 
S.W. 408, 186 Mo.App. 484. 

18. U.S.--Wiley v. Sinkler, S.C., 21 
S.Ct, 17, 179 U.S. 58. 46 L.Ed. 84. 

20 C.J. p 94 note 88. 

19. Mass.—Blanchard v. Steams, 5 
Mete. 298. 

Mo.—Curry v. Cabliss, 37 Mo. 380. 
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his right of suffrage.20 In jurisdictions where 
malice is an element of the cause of action, malice 
must be alleged and proved but in jurisdictions 
where malice is not essential to a cause of action 
the rule is otherwise .22 Every fact and circum¬ 
stance connected with the case, the admission of 
which does not violate the cardinal rules of evi¬ 
dence, may be admitted to show that the rejection 
was willful and malicious,23 or, on the other hand, 
was the result of honest mistake.24 The right to 
vote is so valuable that damages are presumed 
from the wrongful deprivation of it without evi¬ 
dence of actual loss of money, property, or any 
other valuable thing,25 and the amount of damages 
is peculiarly appropriate for the determination of 

the jury.26 

Action by candidate. An election officer whose 
duties are ministerial is liable in an action for 
damages by a candidate who was injured by such 
officer’s failure to perform such duties, or his im¬ 
proper performance of them, regardless of whether 
he acted maliciously, purposely, or by mistake.27 
Hence, a complaint in an action by a candidate 
against defendants, as a board of canvassers, for 
refusing to give him a certificate of election to an 
office, for which he had received a majority of the 
legal votes cast, need not aver that the acts com¬ 
plained of were done maliciously or purposely. 2 8 


In an action for damages against the judges of a 
primary election by a candidate for failure to count 
all votes cast for plaintiff, an allegation that plain¬ 
tiff was deprived of the office he sought by reason 
of the willful neglect and refusal of defendants to 
count the whole number of votes received by plain¬ 
tiff is demurrable, since the loss of the office is not 
attributable to the acts of defendants.^® A can¬ 
didate is entitled to recover in an action for dam¬ 
ages against the person whose duty it is to place 
the names of candidates on the ballot, and his sure¬ 
ty, for such person’s breach of duty in failing to 
place the candidate’s name on the ballot whereby 
he was deprived of the office for which he was a 
candidate.®® 

b. For Supplies Purchased 

Election officers who, acting in their official capacity 
and in good faith, exceed their authority in ordering 
election supplies from parties having full or equal knowl¬ 
edge with themselves of the extent of their authority, 
are not liable individually therefor. 

Election officers who, in their official capacity, 
in good faith, order election* supplies from parties 
having full knowledge of the extent of their au¬ 
thority, or who have equal means of knowledge 
with themselves, do not become individually liable 
unless the intent to incur personal responsibility 
is clearly expressed, although it should be found 


20 . Ky.—Caulfield v. Bullock, 18 B. 
Mon. 494. 

21. Ky.—Caulfield v. Bullock, sup- 
pra. 

20 C.J. p 94 note 92. 

22. Wis.—Gillespie v. Palmer, 20 
Wis. 544. 

20 C.J. p 94 note 93. 

23. Md.—Friend v. Hamill, 34 Md. 
298. 

20 C.J. p 94 note 95. 

24. Ky.—Chrisman v. Bruce, 1 Duv. 
63, 85 Am.D. 603. 

Md.—Friend v.*Hamill, 34 Md. 298. 

25. U.S.—^Wayne v. Venable, Ark., 
260 F. 64, 171 C.C.A. 100. 

However, it has been held that as 

rejection of vote in primary election 
causes no personal or property dam¬ 
ages, but only injury to the feelings, 
or denial of personal right, it gives 
no right of action for damages.— 
Holding V. Corey, 5 N.E.2d 1022, 54 
Ohio App. 34. 

26. U.S.—Wiley v. Sinkler, S.C.. 21 
S.Ct. 17, 179 U.S. 58, 45 L.Bd. 84— 
Wayne v. Venable, Ark., 260 F. 64, 
171 C.C.A. 100. 

Evidence held sufficient to warrant 
submission to the jury of the ques¬ 
tion whether plaintiffs were deprived 
of their right to vote.—Wayne v. 
Venable, supra. 


27. Ind.—Moore v. Kessler, 59 Ind. 
152. 

N.T.—Frank v. Eaton, 231 N.T.S. 
477, 225 App.Div. 149, followed in 
237 N.T.S. 775, 227 App.Div. 829. 
Ministerial character of acts and du¬ 
ties of: 

Boards of canvassers see infra f 
237. 

Election commissioners in: 

Filing certificates of nomination 
see infra § 135. 

Preparing ballots see infra § 
155. 

Alteration of nomination certificate 
Candidate for justice of peace has 
cause of action against election com¬ 
missioners for illegally depriving 
him of his rights by wrongful al¬ 
teration of certificate of nomination. 
—Frank v. Eaton, 231 N.T.S. 477, 225 
App.Div. 149, followed in 237 N.T.S. 
775, 227 App.Div. 829. 

Waiver of right to sue 

Candidate's failure to adopt reme¬ 
dy under election law which was 
cumulative held not waiver of right 
to sue election commissioners for il¬ 
legally depriving him of his rights.— 
Frank v. Eaton, 231 N.T.S. 477, 226 
App.Div. 149, followed in 237 N.T.S. 
775, 227 App.Div. 829. 

28. Ind.—^Moore v. Kessler, 59 Ind. 
152. 
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29. Ill.—Hill V. Carr, 186 Ill.App. 

515. 

30. Ky.—Judd V. Polk, 102 S.W.2d 

325, 267 Ky. 408. 

Defenses 

(1) In action by unopposed candi¬ 
date for county surveyor against 
county clerk and his surety for 
clerk’s failure to place plaintiff’s 
name on ballot at general election, 
plaintiff’s failure to file certificate of 
competency before entering on duties 
of his office held not available as de¬ 
fense.—Judd V. Polk, supra. 

(2) Nor in such case is the county 
clerk entitled to defend on ground 
that plaintiff failed to file expense 
statements, either as to primary or 
general election, violation of the 
Corrupt Practices Act being available 
only in contest by defeated candi¬ 
date.—Judd V. Polk, supra. 

(3) Nor in such case is the county 
clerk, whose omission rendered filing 
of expense statements unnecessary 
and futile, entitled to invoke the Cor¬ 
rupt Practices Act providing that 
until filing of such statements no 
person may qualify as elective offi¬ 
cer or receive certificate of nomina¬ 
tion, and that no officer may receive 
any salary.—^Judd v. Polk, supra. 
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that, through ignorance of the law, they have ex¬ 
ceeded their authority.*^ 

^ 65. Irregularities or Misconduct of Officers 

In general an election will not be set aside because 
if Irregularities by or in relation to election officers. Ap- 
3ropriate remedies, such as punishment for contempt, 
sxist to rectify or redress misconduct by election officers. 

An election will not be set aside because the 
precinct returns were not properly signed by the 
election managers.3 2 Where an election board cre¬ 
ated by law exceeds its just powers or fails to con¬ 


duct itself in accordance with law, or the powers 
of the board are administered with an unequal 
hand and an evil eye, appropriate remedies at law 
and in equity exist to rectify the violation or re¬ 
dress the wrong.33 In some jurisdictions where 
an election official is an officer of the court, see 
supra § 57, he may under the statutes therein be 
punished for contempt for misbehavior in office 
and de facto election officials are subject to punish¬ 
ment for contempt of court for misbehavior, even 
though they were ineligible to such office because 
of some disqualification therefor.35 


VI. CALUNa OB OBDEBINO, NOTICE, AND HOLDING OF ELECTION 


§ 66. Authority to Hold Generally 

There Is no Inherent right or power In the people 
to hold an election; an election held without affirmative 
constitutional or statutory authority is void. Ordinarily 
the legislature may provide for elections, both general 
and special, and may authorize designated officials or 
agencies to call special elections. 

In all popular forms of government the power 
of a majority to bind the minority by a popular 
vote depends upon the fact that the elections are 
held by virtue of some legal authority.38 There 


is no inherent right or power in the people to hold 
an election.3 7 It must be based on authority con¬ 
ferred by law;33 and an election held without af¬ 
firmative constitutional or statutory authority,33 
or contrary to a material provision of the law,^® 
is universally recognized as being a nullity. An 
election purporting to have been held under a stat¬ 
ute which by its terms had not then gone into ef¬ 
fect is void,41 as is also an election called under a 
void statute.42 


31- Tenn.—^Warters v, Boswell, 279 
S.W. 793, 152 Tenn. 476. 

Liability of public officers on con¬ 
tracts generally see the C.J.S. title 
Officers § 130, also 46 C.J. p 1046 
notes 32-37. 

Conversion 

Election officer who in his official 
capacity, in good faith, ordered sup- 
olies not required by law and came 
into possession thereof by authority 
3,nd with the consent of the seller, 
who had knowledge of the official 
Limitation on his powers, is not li¬ 
able for the conversion thereof.— 
Warters v. Boswell, supra. 

32. Ga.—^King.v. Board of Educa¬ 
tion of Richmond County, 156 S.E. 
710, 42 Ga.App. 563, affirmed 164 
S.E. 52, 174 Ga. 685. 

33. Pla.—State ex rel. McMullen v. 
Johnson, 135 So. 816, 102 Fla. 
19. 

Irregularities and errors in conduct 
of election see infra § 214. 

34. 111.—People ex rel. Rusch v. 
Johnson, 266 IlLApp. 288. 

35. Ill.—People ex rel. Rush v. 
Wortman, 165 N.E. 788, 334 Ill. 
298, affirming People v. Worthman, 
249 IlLApp. 399. 

36. Tex.—Coffee v. Lieb, Civ.App., 
107 S.W.2d 406, 409, quoting Corpus 
Juris —Smith v. Morton Independ¬ 
ent School Dist., Clv.App., 85 S.W. 
2d 853, 857, error dismissed, citing 
Corpus Juris. 

37. Nev.—Grant and McNamee v. 

Payne, 107 ■P.2d 307. | 


Or.—State ex rel. Bylander v. Hoss, 
22 P.2d 883, 143 Or. 383. 

Tex.—Williams v. Glover, Civ.App., 
259 S.W. 957—Trustees of Inde¬ 
pendent School Dist. No. 57 v. El- 
bon, Civ.App., 223 S.W. 1039. 

JSTo provision at common law 

There was no provision under the 
common law for the election of an 
individual to office.—Olson v. Scully, 
129 N.E. 841, 296 Ill. 418. 

38. Ill.—^People v. Rogier, 157 N.E. 
177, 326 Ill. 310. 

Tex.—^Williams v, Glover, Civ.App., 
259 S.W. 957. 

Efficacy derived from law 
All of the efficacy given to the act 
of casting a ballot is derived from 
the lawmaking power and through 
legislative enactment, and the legis¬ 
lature must provide for and regulate 
the conduct of an election, or there 
can be none.—^Wilson v. Gonzales, 106 
P.2d 1093, 44 N.M. 599. 

39. Ark.—Simpson v. Teftler, 5 S.W. 
2d 350, 176 Ark. 1093. 

Del.—State v. Caulk, 138 A. 354, 355, 
3 W.W.Harr. 344, citing Corpus 
Juris. 

Ill.—Olson V. Scully, 129 N.B. 841, 
296 Ill. 418. 

Neb.—Thompson v. James, 250 N.W. 
237, 239, 125 Neb. 350, citing Cor¬ 
pus Juris, dissenting opinion 253 N. 
W. 431, 125 Neb. 888. 

Nev.—Grant & McNamee v. Payne, 
107 P.2d 307, 310, citing Corpus 
Juris. 

Or.—State ex rel. Weatherford v. 
Hayworth, 63 P.2d 1048, 152 Or. 
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416—State ex rel. By lander v. 
Hoss, 22 P.2d 883, 143 Or. 383— 
Kneeland v. Multnomah County, 10 
P.2d 342, 139 Or. 356—State v. 
Kozer, 239 P. 805, 115 Or. 638, cit¬ 
ing Corpus Juris—^Norton v. Coos 
j County, 233 P. 864, 113 Or. 618. 

Tex.—Countz v. Mitchell, 38 S.W. 
2d 770, 120 Tex, 324, answering cer¬ 
tified questions, Civ.App., 48 S.W. 
2d 803—Coffee v. Lieb, Civ.App., 
107 S.W.2d 406, 409, quoting Corpus 
Juris—Smith v. Morton Independ¬ 
ent School Dist., Civ.App., 85 S.W. 
2d 853, 857, error dismissed, cit¬ 
ing Corpus Juris. 

20 C.J. p 95 note 4. 

Voluntary assemblage 
A mere voluntary assemblage of 
persons, although qualified voters, 
and the expression of their choice 
upon any proposition not submitted 
to them in any authorized way or 
by any lawful authority, do not con¬ 
stitute an election.—People v. Rogier, 
157 N.E. 177, 326 Ill. 310. 

40. Tex.—Smith v. Morton Independ¬ 
ent School Dist., Civ.App., 85 S.W. 
2d 853, error dismissed. 

41. Md.—Munroe v. Wells, 35 A. 142, 
83 Md. 505. 

20 C.J. p 95 note 5. 

42. Ga.—^Marbut v. Hollingshead, 
158 S.E. 28, 172 Ga. 531. 

Void ameudment 

Election called under void amenda¬ 
tory act could not be treated as elec¬ 
tion called under valid act amended. 
—^Marbut v. Hollingshead, supra. 
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The authority to hold an election is legislative 
and political.43 The legislature may provide for 
elections, both general and special, so long as they 
do not conflict with constitutional requirements,^^ 
and, except in so far as constitutional provision 
is made for an election, the legislature alone has 
authority to provide for an election 5 but it may 
authorize or require certain designated officials or 
agencies to call a special election under certain 
contingencies.^® Where the constitution requires 
an office to be filled at a general election a person 
elected thereto at a special election is not entitled 
to the office.^^ 

An election cannot be held to fill an office un¬ 
less the term of the incumbent, whether elected 
or appointed, expires prior to the time for hold¬ 
ing the next election.'*® 

In jurisdictions where the county court is given 
supervisory power over the honest conduct of elec¬ 
tions, it cannot be said that because judges and 
clerks of election are officers of the court the 
county court is holding or conducting an election 
in the various parts of the city or county at the vari¬ 
ous polling places.4® 

§ 67. Constitutional and Statutory Provisions 

The right to hold an election Is governed by con¬ 


§ 67 

stitutional and statutory provisions. Such provisions 
should be construed as written unless strong reasons 
compel otherwise. Ordinarily statutory provisions are 
mandatory if enforcement is sought before election in a 
direct proceeding, and after an election they are directory 
in support of the result of the election. 

The right to hold an election is governed by con¬ 
stitutional and legislative provisions.®® Constitu¬ 
tional provisions relating to elections should be 
interpreted as written unless strong reasons com¬ 
pel the court to givfe the words a narrower mean¬ 
ing than they bear upon their face.®^ Whether 
a statutory provision with respect to an election 
is mandatory or directory depends on the legisla¬ 
tive intent.®2 Ordinarily provisions of an election 
law are mandatory if enforcement is sought before 
election in a direct proceeding for that purpose;®® 
but after an election such provisions are directory 
only, in support of the result,®^ unless they are of 
such a character that their violation would effect 
an obstruction to the free and intelligent casting 
of the vote,®® or to the ascertainment of the re¬ 
sult,®® or unless they affect an essential element of 
the election,®*^ or it is expressly declared by statute 
that compliance with them is essential to the va¬ 
lidity of the election.®® 

The fact that there is only one party known in 
a city at the time a statute regulating municipal 


43. Or.—^Priest v. James, 265 P. 1092, 
125 Or. 72. 

44. Ariz.—^Hudson v« Cummard, 33 
P.2d 591, 44 Ariz. 7. 

A legislative fimctioxL 

To provide for initiating and call¬ 
ing elections is a legislative func¬ 
tion.—Martin v. Hart, 129 N.B. 693, 
296 Ill. 149. 

Machinery for election held provided 
The provision of special or local 
law for election of solicitor of city 
court of Athens at June general elec¬ 
tion did not purport to amend gen¬ 
eral law, nor, in event a June general 
election was held, to provide for a 
“special election” within statutes pro¬ 
viding for elections to fill vacancies 
for members of generja.1 assembly and 
other special elections, and providing 
for additional registration lists for 
special clecUons, and hence special 
law considered in connection with 
general law providing for June gen¬ 
eral election' did not lack rules, reg¬ 
ulations, or machinery for electing a 
solicitor of city court of Athens.— 
Upson V. Almand, 9 S.E.2d 662, 190 
Ga. 376. 

Number of eleotlons authorized 
Constitutional provision permit¬ 
ting but one election each year held 
inapplicable to filling vacancies in 
general assembly.—^Furste v. Gray, 
42 S.W.2d 889, 240 Ky. 604. 


'45. Ark.—Simpson v. Teftler, 5 S. 
W.2d 350, 176 Ark. 1093. 

46. S.C.—^Easier v. Maybank, 5 S. 
E.2d 288, 191 S.C. 511. 

Perso 2 is authorized 
Provision in local law that Judge 
of probate should call special elec¬ 
tion to elect superintendent of educa¬ 
tion made inapplicable general law 
that special elections shall be held 
on such day as governor may direct. 
—State ex rel. Austin v. Black, 139 
So. 431, 224 Ala. 200. 

Political subdivision 

A school district is a “political 
subdivision of the state” within stat¬ 
ute commanding governor under cer¬ 
tain contingencies to order an elec¬ 
tion, or new election of officials of 
any political subdivision of the state. 
—^Easier v. Maybank, 5 S.E.2d 288, 
191 S.C. 511. 

47. Ariz.—^Hudson v. Cummard, 33 
P.2d 691, 44 Ariz. 7. 

4a Minn.—State ex rel. Evans v. 
Borgen, 248 N.W. 744, 189 Minn. 
216, rehearing denied 249 N.W. 183, 
189 Minn. 216. 

49. 111.—^People ex rel. Rusch v. En- 
ger, 4 N.E.2d 870, 364 Ill. 464. 

50. Tex.—^Trustees of Independent 
School Dist. No. 67 v. Elbon, Civ. 
App., 223 S.W. 1039. 
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[ 51. N.M.—^Roswell Municipal School 
I Dist. No. 1, Chaves County, v. Pat- 
I ton, 58 P.2d 1192, 40 N.M. 280. 

1 Separation of elections 

"Other elections,” within constitu¬ 
tional provision separating school 
elections from other elections, held 
to embrace municipal elections, not¬ 
withstanding statute prohibiting 
holding of school bond election by pe¬ 
tition within five days of “general 
election,” term “other elections” be- 
I ing broad enough to Include “all elec¬ 
tions” or “any other election.”—^Ros¬ 
well Municipal School Dist. No. 1, 
j Chaves County v. Patton, supra. 

52. Ill.—^People ex rel. Petty v. 

I Thomas, 198 N.E. 363, 361 Ill. 448 
I —People V. Miller, 145 N.B. 685, 314 

Ill. 474. 

53. Ark.—^Phillips v. Rothrock, 110 
[ S.W.2d 26, 194 Ark. 945. 

I 54. Ark.—^Phillips v, Rothrock, su¬ 
pra. 

55. Ark.—^Phillips v. Rothrock, su¬ 
pra. 

56. Ark.—^Phillips v. Rothrock, su¬ 
pra. 

57. Ark.—Phillips v. Rothrock, su¬ 
pra. 

56. Ark.—^Phillips v. Rothrock, su- 
i pra. 
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elections therein, including primary elections, is 
passed does not restrict its application to that par¬ 
ty alone when it is potentially applicable to all oth¬ 
ers,®^ and the fact that there was but one political 
party in the city when the act was passed consti¬ 
tutes no impediment to its passage as a matter of 
law or policy.®® 

§ 68. Preparatory Steps in General 

Preparatory steps, which are prequisite to the right 
to hold an election, must be taken or the election wiil be a 
nullity. 

An election is not complete until each of the 
steps required by the constitution has been taken.®^ 
Where a statute authorizes the holding of an elec¬ 
tion only on the taking of a prescribed step, this 
prescribed step constitutes the foundation for hold¬ 
ing the election and an omission to take it renders 
the election a nullity.®2 Statutes are not manda¬ 
tory where they merely give directions as to meth¬ 
od in the formal steps preparatory to an election at 
which there is the right and opportunity to accept 
or reject what such formalities present for ac¬ 
tion.® 3 

§ 69. Petition of Electors 

Where a statute authorizes an election on specific 
questions when petitioned therefor, the presentation of 


such a petition, signed by the prescribed number of quali- 
fled electors and containing the proper averments, is a 
condition precedent to holding the election. 

Where a statute authorizing the submission to a 
vote of the people of specific questions of a local 
character provides, as is usual in such statutes, for 
the calling of a special local election, upon the 
presentation of a petition to a designated officer or 
authority, the presentation of such petition is a 
condition precedent to holding the election®^ and 
unless signed by the number of qualified electors 
prescribed by the statutes the election will be 
void.®® The petition must contain all the aver¬ 
ments necessary to give jurisdiction to call the 
election.®® It is filed when it is presented to the 
proper officer for filing.®^ A provision as to the 
time when the petition must be filed,®® or as to the 
officer with whom the petition shall be filed®® is 
mandatory, and failure to comply therewith renders 
the election void. Minor irregularities and de¬ 
fects in the petition, however, will not invalidate 
the election.70 In some jurisdictions the officer 
with whom the petition is filed has power to deter¬ 
mine the validity of the signatures thereon,^! and 
his decision is not subject to collateral attack.7^ 
In passing-on petitions for elections and in decid¬ 
ing whether or not to call an election, the officer 
with whom such a petition is filed performs a ju¬ 
dicial and not a ministerial function.^® 


69. Fla.—State ex rel. Landis v. Dy¬ 
er, 148 So. 201, 109 Fla. 33. 

60. Fla.—State ex rel. Landis v. Dy¬ 
er, supra. 

61. Okl.—G-ragrg v. Dudley, 289 P. 
254, 143 Okl. 281. 

62. Ky.—^Purste v. Gray, 42 S.W.2d 
889, 240 Ky. 604. 

Tex.—Coffee v. Lieb, Civ.App., 107 S. 
W.2d 406, 410, quoting- Cozpus Jil- 
zis. 

20 C.J. p 96 note 7. 

63. Iowa.—^Rafferty v. Clermont, 164 
N.W. 199, 180 Iowa 1391. 

Ky.—Lancaster v. Hamon, 156 S.W. 
142, 153 Ky. 686. 

64. Kan.—Greeley County v. Davis, 
160 P. 581, 99 Kan. 1. 

Tex.—Coffee v. Lieb, Civ.App., 107 
S.W. 2d 406, 410, quoting Corpus 
Juris. 

Nature of right to petition 

Statutory right to petition for sub¬ 
mission of political question to elec¬ 
tors is political right, which should 
be exercised in good faith, with due 
regard to equivalent rights of others. 
—State V. Bateman, 244 N.W. 357, 
60.S.D. 320. 

65. Tex. — Coffee v. Lieb, Civ.App., 
107 S.W.2d 406, 410, quoting Cor¬ 
pus Juris. 

20 C.J. p 95 note 11. 


Qualified voters 

Within statute requiring,* for elec¬ 
tion on question of establishing mu¬ 
nicipal court, petition of fifteen per 
cent of “qualified electors” as shown 
by “poll list,” “qualified electors” 
were those actually participating in 
last election as shown by official 
documents, as distinguished from 
electors merely qualified to partici¬ 
pate therein as shown by permanent 
registration list.—Gilman v. Sioux 
City, 245 N.W. 868, 215 Iowa 442. 
Number held suflLcient 

Petition for local option election 
containinjg requisite number of sig¬ 
natures of electors on basis of votes 
cast at preceding general election, in 
addition to signers who did not give 
post office addresses and dates of 
signing, held sufficient.—^Howard v. 
Farmer, 104 S.W.2d 957, 268 Ky. 
303. 

66. Tex.—Coffee v. Lieb, Civ.App., 
107 S.W.2d 406, 410, quoting Cor¬ 
pus Juris. 

20 C.J. p 95 note 12. 

67. Ky.—Rodgers v. Campbell, 101 S. 
W.2d 937, 938, 267 Ky. 261, citing 
Corpus Juris. 

S.D.—State v. Axness, 139 N.W. 791, 
31 S.D. 125. 

Itefusal to mark filed 
The petition is filed when present- j 
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ed, even though the clerk with whom 
it is filed refuses to file it or to 
mark it filed.—Baker v. Reeves, 157 
A. 174, 9 N.LMisc. 1303. 

68. Ark.—^Phillips v. Rothrock, 119 
S.W.2d 26, 194 Ark. 945. 

69. Or.—State v. Dillard, 144 P. 
127, 73 Or. 13. 

70. N.Y.—Bramley v. Miller, 1 N. 
B.2d 111, 270 N.Y. 307, reversing 
285 N.Y.S. 121, 246 App.Div. 116. 

71. N.J.—Baker v. Reeves, 157 A. 
174, 9 N.J.Misc. 1303. 

Ohio.—State v. Graves, 107 N.E. 

1018, 90 Ohio St. 311. 

Names not personally signed 

Borough clerk had power to re¬ 
fuse recognition to names not per¬ 
sonally signed on election petition.— 
Baker v. Reeves, supra. 

72. Tex.—^Winfree v. Montgomery 
County, Civ.App., 95 S.W.2d 471. 

73. N.J.—Coyte v. King, 168 A. 158, 
11 N.J.Misc. 777. 

Sufficiency of evidence 
(1) Evidence in proceedings to set 
aside city clerk’s refusal to call spe¬ 
cial election failed to establish that 
majority of names on petitions seek¬ 
ing election did not appear in regis¬ 
try and poll books.—Coyte v. King, 
supra. 
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Withdrawal of signatures. The signer of such 
a petition may withdraw his name therefrom at 
any time while it is in circulation and before it 
has been filed with the person or body to whom it 
is directed.*^4 After the petition has been filed 
the authorities differ as to the right of a petitioner 
to withdraw his signature; in some jurisdictions 
the signer of such a petition may withdraw his 
name before official action has been taken there¬ 
on in other jurisdictions, in the absence of a 
showing that they had been induced to sign the 
petition through fraud or deceit practiced on them 
or that they had signed it under a misapprehen¬ 
sion as to the true facts of the matter,*^® it is too‘ 
late for petitioners to withdraw their signatures 
after the petition has been presented to the prop¬ 
er office for filing.;77 but in any case a signer can¬ 
not withdraw after filing at a time when it is too 
late to file a new petition or add other names to 
the petition and when such withdrawal would nec¬ 
essarily postpone submission of the question to a 
general or stated election subsequent to the one 

next ensuing.78 


§ 70. Order or Call 

In general an order or call Is not a prerequisite to 
the validity of an election, the time and place of which 
is provided by law; but It is essential to the validity of a 
special election the time and place of which must be fixed 
by some authority. 

An election held at the time and place provided 
by law is valid without any order or call there- 
for,79 as the right to hold such an election is de¬ 
rived from the law and not from any notice,and 
this even though the proper officer to issue a call 
for the election is specially charged by law with 
such duty;8i nor is such an election invalid be¬ 
cause ordered by de facto ofiicers,*^ or because 
held without any order therefor, all tacitly consent¬ 
ing to the action of those who undertook to hold 
the election.*^ However, where the election is only 
to be called and the time and place fixed by some 
authority named in the statute, after the happen¬ 
ing of some condition precedent, it is essential to 
the validity of such an election that it be called 
or ordered84 by the very agency designated by law, 
and none other.^S 

Election on measures. Upon the presentation of 


(2) In proceedings to set aside 
city clerk’s refusal to call special 
election, solicitors* testimony as to 
genuineness of petitions was held 
sufficient to place on clerk burden to 
justify her refusal to accept peti¬ 
tions at face value.—Coyte v. King, 
supra. 

74. S.C.—Hawkins v. Carroll, 1 S.E. 
2d 898, 190 S.C. 11, 126 A.L.H. 
1028. 

75. Ohio.—State ex rel. Kahle v. 
Rupert, 122 N.E. 39, 99 Ohio St. 
17. 

S.D.—State v. Bateman, 244 N.W. 367, 
60 S.D. 320—State ex rel. Andrews 
v. Boyden, 108 N.W. 897, 21 S.D. 
6, 15 Ann.Cas. 1122. 

Effect of withdrawals 

If, as a result of withdrawals, 
the petition fails to contain the 
requisite number of names, it should 
be dismissed.—^Dutten v. Hanover, 42 
Ohio St. 215. 

76. S.C.—Hawkins v. Carroll, 1 S.E. 
2d 898, 190 S.C. 11. 

Xnsnfficient showing 

Statement in petition asking with¬ 
drawal of signatures that the peti¬ 
tioners signed under a misapprehen¬ 
sion as to the facts and the necessity 
therefor is insufficient to show that 
fact.—Hawkins v. Carroll, supra. 

77. N.J.—Baker v. Reeves, 167 A. 
174, 9 N.J.Misc. 1303. 

Jurisdiction vested 
A petition bearing sufficient sig¬ 
natures and filed within the pre¬ 
scribed time vested jurisdiction to 
call an election, provided petition met 


all requirements of statute, which 
was to be determined by board.— 
Hawkins v. Carroll, 1 S.E.2d 898, 
190 S.C. 11, 126 A.L.R. 1028. 

Written Instructions 
Persons signing petitions for spe¬ 
cial elections may not withdraw 
their names therefrom by written 
instructions to city clerk with whom 
petition is filed.—Coyte v. E^ing, 168 
A. 158, 11 N.J.Misc. 777. 

78. S.C.—Hawkins v. Carroll, 1 S.E. 
2d 898, 190 S.C. 11, 126 A.L.R. 1028. 

S.D.—State v. Bateman, 244 N.W. 357, 
60 S.D. 320. 

Public policy 

Public policy requires that signer 
of petition to submit political ques¬ 
tion to electors be compelled to re¬ 
frain from exercising his legal with¬ 
drawal therefrom, where fellow sign¬ 
ers would be unduly delayed, hinder¬ 
ed, and prejudiced in enjoyment of 
their political rights. State v. Bate¬ 
man, supra. 

79. Ky.—^Wilson v. Vanbeber, 65 S. 
W.2d 1021, 241 Ky. 736. 

Tenn.—^HAnover v. Boyd, 121 S.W. 

2d 120, 173 Tenn. 426. 

Tex.—Counts v. Mitchell, 38 S.W.2d 
770, 773, 120 Tex. 324, citing Corpus 
Juris, and answering certified ques¬ 
tions, Civ.App., 48 S.W.2d 803. 

20 C.J. p 96 note 16. 

80. Tex.—Counts v. Mitchell, 38 S. 
W.2d 770, 120 Tex. 324, answering 
certified questions, Clv.App., 48 S. 
W.2d 893. 

81. Tenn.—Hanover v. Boyd, 121 S. 
W.2d 120, 173 Tenn. 426. 
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Tex.—^Williams v. Glover, Civ.App., 
259 S.W. 957. 

82. Tex.—State v. Goowin, 5 S.W. 
678, 69 Tex. 55. 

83- Tex.—^Buchanan v. Graham, 81 
S.W. 1237, 36 Tex.Clv.App. 468. 

84. Ill.—^Jacksonville, etc., R. Co. v. 
Virden, 104 Ill. 339. 

Pa.—Vacancy in Representation in 
Congress, 14 Pa.Dlst. & Co. 504. 
Warrant and return 
A municipal election is not legal 
without a warrant and return.—City 
of Portland v. Slvovlos, 1 A.2d 179, 
136 Me. 4. 

85. Ill.—^People ex rel. Kemer v. 
Martin, 194 N.E. 557, 359 Ill. 408 
—People v. Miller, 145 N.E. 685, 
314 Ill. 474—^People v. Sweitzer, 146 
N.E. 648, 314 Ill. 330—^People v. 
Czarneoki, 143 N.E. 840, 312 Ill. 
271. 

Ky.—^Furste v. Gray, 42 S.W.2d 889, 
240 Ky. 604. 

Tex.—Counts v. Mitchell, 38 S.W.2d 
770, 120 Tex. 324, answering cer¬ 
tified questions, Civ.App., 48 S.W. 
2d 803—Williams v. Glover, Civ. 
App., 259 S.W. 957, 961, citing Oor- 
pus Juris. 

20 C.J. p 96 note 19. 

Agency authorized 

Under statute where candidates for 
school directors for terms of one and 
three years polled a tie vote, county 
court had authority to call special 
election for election of directors for 
such terms.—^Watson v. Trotter, 66 
S.W.2d 634, 188 Ark. 485. 
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a proper petition, where the statute makes that a 
condition precedent, see supra § 69, the authorities 
appointed to call an election on particular measures 
or propositions have no discretion to refuse to call 
it.Sfi In the absence of such an order no valid elec¬ 
tion can be held.ST After the sufEciency of the pe¬ 
tition has been passed on by the proper authority, 
see supra § 69, and the order has been made the 
decision is not open to collateral attack,^^ especial¬ 
ly where an election has been held under the order 
and in other respects according to law;^^ and an 
order made under the assumption that the prelim¬ 
inary proceedings are sufficient is conclusive until 
set aside by certiorari.^O If the statute requires an 
order for a special election to be made at a cer¬ 
tain time after the presentation of a petition there¬ 
for it cannot be made prior to such time, and if so 
made an election held thereunder will be void.^^ 

Election to fiU vacancy. An election to fill a va¬ 
cancy cannot be held until the vacancy actually 
occurs.^2 Statutes requiring the governor to issue 
writs of election to fill vacancies are mandatory.®3 
A statute which expressly provides for an election 
to fill a vacancy and fixes the date at which the 
election shall be held operates as a call for such 
election,®^ and the failure of the person charged by 
law with the duty of calling such election to do so 
will not invalidate it.^® Under a statute author¬ 


izing the governor to issue writs of election to fill 
vacancies, it is the duty of a county clerk who re¬ 
ceives such a writ which is regular on its face to 
obey it and call the election; and he, being a min¬ 
isterial officer, has no authority to refuse to obey 
it, even though it may call an election which he 
considers illegal.^® V/hether a special election 
shall be held to fill a vacancy caused by the resigna¬ 
tion of a congressional representative involves a 
matter of executive discretion with which the 
courts cannot interfere.^ 

Requisites of order. When the person who has 
the authority and duty to call a special election 
has determined the sufficiency of a petition there¬ 
for and directed that an election shall be held to 
determine the issue presented therein, and has fixed 
the time and place for holding the same, he has 
ordered an election.^® If the legislature has not 
prescribed in detail just how such acts shall be 
performed or evidenced, much is left to the discre¬ 
tion of the person making the order, and if the 
manner of performance is such as will reasonably 
accomplish the purpose of the law it is sufficient.^9 
If a constitution or statute prescribes the requisites 
of an order of election under such circumstances 
that they constitute conditions upon which the au¬ 
thority is granted to hold the election, there must 
be substantial compliance with such conditions.^ 


86. Ill.—Glencoe v. People, 78 Ill. 
382. 

Okl.—State ex rel. Kehn v. Incor¬ 
porated Town of Spavinaw City, 
300 P. 703, 705, 150 Okl. 23, quoting 
Corpus Jnxls. 

S.D.—State v. Bateman, 244 N.W. 357, 
60 S.D. 320. 

Pzima facie case sufficient 

City clerk’s refusal to call special 
election was error where prima facie 
case was made showing filing of pe¬ 
titions with sufficient signatures to 
require election and sufficient irregu¬ 
larities to take number of signatures 
below required number were not 
shown.—Coyte v. King, 168 A. 158, 
11 N.J.Misc. 777. 

87. Tex.—Coffee v. Lieb, Civ.App., 
107 S.W.2d 406. 

26 C.J. p 96 note 22. 

88 . Ky.—Cary v. Simpson, 39 S.W. 
2d 668, 669, 239 Ky. 381, quoting 
Corpus Juris. 

20 C.J. P 96 note 24. 

89. Iowa.—Ryan v. Varga, 37 Iowa 
78. 

Ky.—Cary v. Simpson, 39 S.W.2d 
668, 669, 239 Ky. 381, quoting Cor¬ 
pus JtLTiS. 

90. Iowa.—Bennett v. Hetherington, 
41 Iowa 142. 

91. Ky.—^Doores v. Varnon, 22 S.W. 
852, 94 Ky. 507, 15 Ky.L. 244. 


90. Ga.—Pearson v. Lee, 160 S.B. 
369, 173 Ga. 496. 

Ky.—Furste v. Gray, 42 S.W.2d 889, 
240 Ky. 604—^Blount v. Anderson, 
1 Ky.Op. 62. 

Minn.—State ex rel. Dosland v. Holm, 
279 N.W. 218, 202 Minn. 500. 

20 C.J. p 96 note 30. 

93. Pa,—^Vacancy in Representation 
in Congress, 14 Pa.Dist. & Co. 504. 

94. Wash.—State v. Superior Court 
of King County, 295 P. 730, 160 
Wash. 520. 

Writ of election unnecessary 

Issuance of writ of election to fill 
vacancy is unnecessary when time 
of holding election is fixed by law. 
—Wilson V. Vanbeber, 65 S.W.2d 
1021, 241 Ky. 736. 

95. Tenn.—^Hanover v. Boyd, 121 S. 
W.2d 120, 173 Tenn. 426. 

Not a condition precedent 
The statute providing that an elec¬ 
tion to fill a vacancy shall be or¬ 
dered by the governor by writs of 
election to the commissioners 
throughout the district, and that no¬ 
tice shall be given for one month by 
publication, does not establish a con¬ 
dition precedent to the calling and 
holding of a valid special election.— 
Hanover v. Boyd, supra. 

96. Ill.—People v. Sweitzer, 145 N. 
E. 648, 314 Ill. 330. 
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97. N.T.—^People v. Voorhis, 119 N. 
E. 106, 222 N.T. 494, affirming 168 
N.Y.S. 1124. 

9& Tex.—^Williams v. Glover, Civ. 

App., 259 S.W. 957. 

99. Tex.—^Williams v. Glover, su¬ 
pra. 

1. Tex.—Coffee v. Lieb, Civ.App., 107 
S.W.2d 406. 

Time 

(1) Order calling local option elec¬ 
tion, entered by county court on sev¬ 
enth day of regular monthly session, 
held legally entered, notwithstanding 
court took recess and reconvened day 
by day until and including day on 
which order was entered, since whole 
period was regular session, and or¬ 
der was not required to be made 
on first day or any particular day of 
session.—^Howard v. Parmer, 104 S. 
W.2d 967, 268 Ky. 303. 

(2) Whether county court’s order 
calling local option election was 
properly entered during regular term 
and whether clerk erred in making 
copy of order, given to plaintiff who 
contested election, which showed 
that order was entered prior to filing 
of petition for election held fact 
question for trial court.—^Howard v. 
Parmer, supra. 

I Praud 

i Contention that fact that pages 
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Where an election is called to consider a particular 
measure the question must be stated in the order 
substantially as it is stated in the petition.^ How¬ 
ever, some variances have been held not to invali¬ 
date the election.3 A typographical error in the 
calling of ap election to fill a vacancy will not 
invalidate it, especially where a subsequent writ 
correcting the error is issued.^ 

§ 71. Proclamation or Notice 

statutory provisions with reference to the giving of 
notice of elections are for the purpose of informing the 
voters of the election' in sufficient time to enable them 
to consider the issues and determine on which side they 
wish to vote. 

Statutory provisions with reference to the giv¬ 
ing of notice of elections are for the purpose of 
informing the voters of the place, time, and pur¬ 
pose of the election® for a sufficient length of time 
to enable them to mature the issues in their minds 
and to determine on which side they choose to cast 
their ballots.® 

§ 72. -Necessity 

It is essential to the validity of an election that the 
voters have notice thereof in some form, either actual 
or constructive. As a general rule if the election is a 
general election, with the time and place thereof fixed 
by law, provisions as to notice are considered directory; 
but if the election is special with the time and place to 
be fixed provisions for notice are mandatory. 


§ 72 

It is essential to the validity of an election that 
the electors have notice thereof in some form, ei¬ 
ther actual or constructive, such as a notice in 
fact, or by proclamation, or by statutes of which 
they are bound to take notice.*^ The test for de¬ 
termining whether an election is invalidated for 
want of a notice prescribed by statute is whether, 
on the one hand, the voters generally have had 
knowledge of the election and full opportunity to 
express their will, or whether, on the other hand, 
the omission has resulted in depriving a sufficient 
number of electors of the opportunity to exercise 
their franchise to change the result of the elec¬ 
tion.® Where there is in fact an election at the 
time and place designated by law, such election is 
valid, although the statutory notice is not given;® 
but where the failure to comply with the law re¬ 
sults in a few out of a large number of electors 
exercising the right to vote at the time and place 
designated by law there is no election.^® 

General elections. Where, as in the case of gen¬ 
eral elections, the time and place of holding the 
same are fixed by the law itself, statutory provi¬ 
sions as to notice are considered as merely directo¬ 
ry inasmuch as electors are bound to take notice 
of the law,ii and hence a general election held at 
the time and place appointed by law is not invalid 
because no further notice thereof was given.^® 


had been cut from ord^r book of 
county court which called local op¬ 
tion election indicated inference of 
fraud held without merit where 
fraud was not pleaded, absence of 
pa^es was satisfactorily explained 
to trial court, and it was not shown 
that extraction affected order call¬ 
ing election or result of election.— 
Howard v. Parmer, supra. 

2. Tex.—^McBlroy v. State, 47 S.'W. 
359, 39 Tex.Cr. 529. 

20 C.J. p 96 note 27. 

3. Ind.—^Monroe County v. Harrell, 
46 N.E. 124, 147 Ind. 500. 

20 C.J. p 96 note 28. 

4. Ill.—^People V. Sweitzer, 145 N.E. 
648, 314 IlL 330. 

5. Mich.—^Hulan v. City of Detroit, 
200 N.'VSr. 980, 229 Mich. 273. 

6. Ky.—Terrill v. Taylor, 112 S.W. 
2d 658, 271 Ky. 475. 

7. Ark.—^Wallace v. Kansas City 
Southern Ry. Co., 279 S.W. 1, 169 
Ark. 906. 

Iowa.—State ex rol. Halbach v. 
Claussen, 250 N.W. 195, 204, 216 
Iowa 1079, citing Corpus Juris. 

Ky.—^Purste v. Gray, 42 S.W.2d 889, 
240 Ky. 604. 

20 C.J. p 96 note 33. 

8. Cal.—Sonoma County v. Sanborn, I 


36 P.2d 419, 423, 1 Cal.App.2d 26, 
Quoting Corpus Juris. 

S.C.—Phillips V. City of Rock Hill, 
198 S.E. 604, 607. 188 S.C. 140, quot¬ 
ing Corpus Juris—^McKiever v. City 
of Sumilter, 135 S.E. 60, 65, 137 S. 
C. 266, Quoting Corpus Juris. 

20 C.J. p 96 note 34. 

9. Minn.—State ex rel. Dosland v. 
Holm, 279 N.W. 218, 202 Minn. 500. 

10. Minn.—State ex rel. Dosland v. 
Holm, supra. 

Election l&eld nonezisteiLt 
Where no notice of any kind was 
given, statutory or otherwise, that 
office of district judge who had re¬ 
tired was to be filled at the election, 
and one claiming to have been elect¬ 
ed to the office received only three 
hundred and thirty-four out of more 
than one hundred thousand votes 
cast at the election there was no 
“election.”—State ex rel. Dosland v. 
Holm, supra. 

11. Ark.—Wallace v. Kansas City 
Southern Ry. Co., 279 S.W. 1,* 169 
Ark. 905. 

Ill.—^People v. Czarneckl, 143 N.B. 
840, 312 Ill. 271. 

Kan.—^Drum v. French, 25 P.2d 679, 
580, 138 Kan. 277, citing Corpus 
Juris. 

Ky.—^Furste v. Gray, 42 S.W.2d 889, 
240 Ky. 604. 
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Mich.—^Hulan v. City of Detroit, 200 
N.W. 980, 229 Mich. 273. 

N.T.—Salducco v. Btkln, 278 N.T.S. 
232, 155 Misc. 361, reversed 280 N. 
Y.S. 801, 244 App.Div. 681, reversed 
198 N.B. 427, 268 N.Y. 606. 

Or.—Hill V. Hartzell. 252 P. 552, 
121 Or. 4. 

S.C.—Phillips V. City of Rock Hill, 
198 S.E. 604, 188 S.C. 140, 119 A. 
L.R. 656. 

Tex.—Countz v. Mitchell, 38 S.W.2d 
770, 120 Tex. 324, answering certi¬ 
fied questions, Civ.App., 48 S.W.2d 
803. 

20 C.J. p 96 note 35. 

Idheral construction 
Laws providing for a notice in 
general elections for officers are to 
be liberally construed, and failure 
to give notice will be considered a 
mere irregularity where a compara¬ 
tively complete vote and full ex¬ 
pression of opinion is obtained at 
the polls and the voters are not mis¬ 
led.—Mehling v. Moorehead, 14 N.E. 
2d 15, 133 Ohio St. 395. 

12. Ark.—^Wallace v. Kansas City 
Southern Ry. Co., 279 S,W. 1, 169 
Ark. 905. 

Ill.—^People ex rel. Kerner v. Mar¬ 
tin, 194 N.B. 667, 369 Ill. 408— 
People V. Czamecki, 148 N.E. 840, 
312 HI. 271. 
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Special elections. Where, as is usually the case 
in special elections, the time and place for holding 
the same are not fixed by law but are to be fixed 
by some authority named in the statute after the 
happening of a condition precedent, the statutes as 
to giving notice thereof are considered mandato¬ 
ry, and failure to give notice or issue proclama¬ 
tion of such an election will render it a nullity 
and this is especially true when it appears that 
such failure has prevented the electors generally 
from participating in such election.15 However, 
failure to give the statutory notice will not of it¬ 
self invalidate a special election if the time of hold¬ 
ing the same is fixed by law,^® or where it appears 
that the electors were in fact informed of the time, 
place, and purpose of the election and generally 
voted for the candidates or upon the questions 


submitted or where it appears that no different 
result was possible had all the voters participated 
in the election.^^ 

Elections to fill vacancies. The general rule that 
notice of a special election is essential to its valid¬ 
ity, see supra this section, has been frequently ap¬ 
plied to special elections to fill vacancies in public 
office caused by death, removal, or resignation, 
where the vacancy is not required by law to be 
filled at the next general election and it has 
been held that where the time and place for holding 
an election to fill a vacancy is to be fixed by the 
chief executive or some other power, the notice is 
essential not only as to the fact of the vacancy, and 
the object of the election, but the time and place 
for depositing the ballots.^® However, whether 


Ky.—^N'orton v. Letton, 111 S.W.2d 
1053, 271 Ky. 353—Purste v. Gray, 
42 S.W.2d 889, 891, 240 Ky. 604, 
citing Coiptis Juris. 

N.Y.—Salducco v. Btkin. 278 N.T.S. 
232, 155 Misc. 361, reversed 280 
N.Y.S. 801, 244 App.Div. 681, re¬ 
versed 198 N.E. 427, 268 N.Y. 606. 

Or.—^Henderson v. City of Salem, 4 
P.2d 321, 137 Or. 541, denying re¬ 
hearing 1 P.2d 128, 137 Or. 541— 
Hill V. Hartzell, 252 P. 552, 121 
Or. 4. 

Tex.—Counts v. Mitchell, 38 S.W.2d 
770, 120 Tex. 324, answering cer¬ 
tified questions, Civ.App., 48 S. 
W.2d 803—Williams v. Glover, Civ. 
App., 259 S.W. 957, 960, citing 
Corpus Juris. 

20 C.J. p 96 note 36. 

13. Ark.—^Wallace v. Kansas City 
Southern Ry. Co., 279 S.W. 1, 169 
Ark. 905. 

Ill.—People V. Miller, 145 N.E. 685, 
314 Ill. 474—Roberts v. Eyman, 
136 N.E. 736, 304 Ill. 413. 

Kan.—State ex rel. Beck v. Board of 
County Com'rs of Allen County, 
57 P.2d 450, 453, 143 Kan. 898, cit¬ 
ing Corpus Juris—Drum v. French, 
26 P.2d 579, 580, 138 Kan. 277, cit¬ 
ing Corpus Juris. 

Ky.—Furste v. Gray, 42 S.W.2d 889, 
891, 240 Ky. 604, citing Corpus Ju^ 
ris. 

Mich.—Hulan v. City of Detroit, 200 
N.W. 980, 229 Mich. 273. 

Mont.—Shekelton v. Toole County, 
33 P.2d 631, 532, .97 Mont. 213, 
quoting Corpus Juris. 

N.Y.—Salducco v. Etkin, 278 N.Y.S. 
232, 155 Misc. 361, reversed 280 
N.Y.S. 801, 244 App.Div. 681, re¬ 
versed 198 N.E. 427, 268 N.Y. 606. 

Or.—^Henderson v. City of Salem, 4 
P.2d 321, 137 Or. 541, denying re¬ 
hearing 1 P.2d 128, 137 Or. 541— 
Hill V. Hartzell, 252 P. 552, 121 
Or. 4. 

Tex.—Coffee v. Lieb, Civ.App., 107 S. 


W.2d 406, 410, quoting Corpus Ju¬ 
ris. 

20 C.J. p 97 note 37. 

Strict cosupliauce 

Where time for holding election is 
not fixed by law, but by writ of elec¬ 
tion, strict compliance with statute 
relative to writ is necessary.—Purste 
V. Gray. 42 S.W.2d 889, 240 Ky. 
604. 

14. Ark.—Wallace v. Kansas City 
Southern Ry. Co., 279 S.W. 1, 169 
Ark. 905. 

Ill.—People V. Hartquist, 142 N.E. 
475, 311 Ill. 127—Roberts v. Ey¬ 
man, 136 N.E. 736, 304 Ill. 413. 

Ky.—^Norton v. Letton, 111' S.W.2d 
1053, 271 Ky. 353. 

Mont.—Shekelton v. Toole County, 
33 P,2d 531, 532, 97 Mont. 213, 
quoting Corpus Juris. 

Or.—^Henderson v. City of Salem, 4 
P.2d 321, 137 Or. 541, denying re¬ 
hearing 1 P.2d 128, 137 Or. 541— 
Hill V. Hartzell, 262 P. 652, 121 Or. 

4. 

Tex,—Coffee v. Lieb, Civ.App., 107 

5. W.2d 406, 410, quoting Corpus 
Juris. 

20 C.J. p 97 note 38. 

Previous steps taken void 
Issuance of writ of election is con¬ 
dition precedent to holding valid elec¬ 
tion to fill vacancy in either branch 
of general assembly, and any steps 
theretofore taken by primary con¬ 
vention or party authority, looking 
to filling of vacancy, are void.— 
Purste v. Gray, 42 S.W.2d 889, 240 
Ky. 604. 

15. Mont.—Shekelton v. Toole Coun¬ 
ty, 33 P.2d 531, 532, 97 Mont. 213, 
quoting Corpus Juris. 

20 C.J. p 97 note 39. 

16. Mont.—Shekelton v. Toole Coun¬ 
ty, supra, quoting Corpus Juris. 

S.C.—^McKiever v. City of Sumpter, 
135 S.E. 60, 65, 137 S.C. 266, quot¬ 
ing Corpus Juris. 
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Tenn.—^Hanover v. Boyd, 121 S.W.2d 
120, 173 Tenn. 426. 

20 C.J. p 97 note 40. 

17. Mont.—Shekelton v. Toole Coun¬ 
ty, 33 P.2d 531, 532, 97 Mont. 213, 
quoting Corpus Juris. 

N.Y.—Salducco v. Etkin, 278 N.Y.S. 
232, 236, 155 Misc. 361, citing Cor- 
pus Juris, reversed 280 N.Y.S. 801, 
244 App.Div. 681, reversed 198 N.E. 
427, 268 N.Y. 606. 

S.C.—McKiever v. City of Sumpter, 
135 S.B. 60, 65, 137 S.C. 266, quot¬ 
ing Corpus Juris. 

Tex.—^Williams v. Glover, Civ.App., 
259 S.W. 957, 961, citing Corpus 
Juris—^Hill v. Smithville Independ¬ 
ent School Dist., Civ.App., 239 S.W. 
987, affirmed, Com.App., 251 S.W. 
209. 

20 C.J. p 97 note 41. 

Contra case 

In the case of Coffee v. Lieb, Tex. 
Civ.App., 107 S.W.2d 406, the court 
in its opinion recognized as the true 
rule the statement appearing in the 
text supra notes 13, 14, but refused 
to follow the subsequently stated ex¬ 
ceptions, stating that it was not in 
accord with the statement which is 
set forth in the text notes 16-18. 

18. Mont.—Shekelton v. Toole Coun¬ 
ty, 33 P.2d 531, 532, 533, 97 Mont. 
213, quoting Corpus Juris. 

Or.—State ex inf. Brown, v. Seng- 
stacken, 122 P. 292, 61 Or. 455, Ann. 
Cas.l914B 230. 

20 C.J. p 97 note 42. 

19. Ill.—People V. Miller, 145 N.E. 
685, 314 Ill. 474. 

Ky.—Purste v. Gray, 42 S.W.2d 889, 
891, 240 Ky. 604, citing Corpus 
Juris. 

20 C.J. p 97 note 44. 

20. Ill.—People v. Miller, 145 N.E. 
685, 314 111. 474. 

N.J.—Morgan v. Gloucester City, 44 
N.J.Law 137. 
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an election to fill a vacancy is vitiated for want of 
notice, where the law directs that it shall be held at 
the next general election after the vacancy has 
occurred, is a question upon which the authorities 
are conflicting; in some jurisdictions an election, 
to fill a vacancy, which has been actually and fair¬ 
ly held at the time and place fixed by law will not 
be vitiated for want of notice ,21 but, according to 
some authorities, notice of a special election to fill 
a vacancy is necessary, although such election is 
held at the same time as a general election .22 A 
distinction is made between statutes and municipal 
charter provisions which permit a vacancy to be 
filled at the next general election and provisions 
which require it to be, notice being necessary in the 
former easels but not in the latter.24 

§ 73. -Requisites and Sufficiency 

In general constitutional and statutory provisions as 
to the time and manner of giving notice of an election 
are mandatory and will be strictly upheld In a direct 
action instituted before election; after an election such 
provisions will be construed directory as to a general 
election and in some Jurisdictions as to a special election, 
but in other jurisdictions stricter compliance is required 


In a special than in a general election and In some such 
provisions are considered as mandatory. 

As a general rule constitutional and statutory 
directions as to the time and manner of giving 
notice of an election are mandatory upon the oflS- 
cers charged with the duty of calling the election, 
and will be upheld strictly in a direct action in¬ 
stituted before an election.25 After the election 
has been held, failure to give notice in the particu¬ 
lar form provided by statute will not ordinarily 
invalidate a general election and notice in any 
form which does not mislead the electors will be 

sufficient .2 7 

In the case of special elections, however, the 
authorities are not all agreed as to the strictness 
with which the constitutional and statutory re¬ 
quirements must be complied with. According 
to some authorities constitutional and statutory 
provisions which prescribe the form and manner 
of giving notice of elections, including special elec¬ 
tions, are regarded as declaratory rather than man¬ 
datory after the election has been held,28 and sub¬ 
stantial compliance therewith is sufficient,28 unless 


21 . Tenn.—^Hanover v. Boyd, 121 S. 
W.2d 120, 123, 173 Tenn. 426, quot¬ 
ing Corpus Juris. 

20 C.J. p 98 note 48. 

Hot a coudition precedent 

The statute providing that an elec¬ 
tion to fill a vacancy shall be or¬ 
dered by the governor by writs of 
election to the commissioners 
throughout the district, and that no¬ 
tice shall 'be given for one month by 
publication, does not establish a con¬ 
dition precedent to the calling and 
holding of a valid special election 
where the date for holding it is fixed 
by law.—^Hanover v. Boyd, 121 S.W. 
2d 120, 173 Tenn. 426. ' 

22. Ill.—People V. Czarnecki, 143 
N.B. 840, 312 Ill. 271. 

Wash.—State v. Hinkle, 296 P. 733, 
160 Wash. 702—State v. Superior 
Court for King County, 250 P. 66, 
140 Wash. 636. 

20 C.J. p 98 note 47. 

Existence of vacancy 
The voters are not bound to take 
notice of the existence of a vacan¬ 
cy.—People v. Czarnecki, 143 N.E. 
840, 312 Ill. 271. 

23. Mich.—Secord v. Foutch, 6 NT.W. 
110, 44 Mich. 89. 

24. Mich.—People v. Hartwell, 12 
Mich. 608, 86 Am.D. 70. 

25. Ariz.—^Kerby v. Griffin, 62 P.2d 
1131, 48 Ariz. 434—McLoughlin v. 
City of Prescott, 6 P.2d 60, 39 
Ariz. 286. 

Idaho.—^Weisgerber v. Nez Perce 
County, 197 P. 662, 33 Idaho 670. 
Okl.—State ex rel.. McNeill v. Long, 
63 P.2d 60, 178 Okl. 409. 

29 O.J.S.-7 


26. N.T.—Salducco v. Etkin, 278 N. 
y.S. 232, 155 Misc. 361, reversed 
280 N.Y.S. 801, 244 App.Div. 681, 
reversed 198 N.B. 427, 268 N.Y. 
606. 

Wash.—^Hemmi v. James, 2 P.2d 760, 
164 Wash. 170. 

20 C.J. p 98 note 51. 

Not defeated by infoiunaiity 

Election of county commissioners 
in new county will not be defeated 
for informality in election if elec¬ 
tors had actual notice and indicated 
their choice,—State v. Rogge, 267 P. 
1029, 80 Mont. 1. 

Pallure to perfonu ministezial act 
Failure of clerk to do ministerial 
act incident to calling or notice of 
an election will not ordinarily nulli¬ 
fy or render Invalid results of such 
election.—^People ex rel. Pellow v. 
Byrne, 261 N.W. 326, 272 Mich. 

284. 

27. Wash.—^Hemmi v. James,, 2 P.2d 
750, 164‘ Wash. 170. 

20 C.J. p 98 note 62. 

Notice held sufficient 
Electors of proposed new county 
had notice of election for commis¬ 
sioners held jointly with general 
election, under ballots directing 
choice of commissioners for specified 
terms.—State v. Rogge, 257 P. 1029, 
80 Mont. 1. 

28. Idaho.—Weisgerber v. Nez Perce 
County, 197 P. 662/33 Idaho 670. 

Wash.—Shaw v. Shumway,-99 P.2d 
938, 3 Wash.2d 112—Vickers v. 
Schultz, 81 P.2d 808, 195 Wash, 651 
— ^Lee V. Bellingham School List. 
No. 301 of Whatcom County,' 182 P. 


680, 107 Wash. 482—Seymour v. 
City of Tacoma, 33 P. 1059, 6 
Wash. 427. 

Beason for mle- 

The reason that said provisions 
are to be construed as directory aft¬ 
er aii election has been held is that 
there has intervened an expression 
of the sovereign will,, and where such 
will is fairly, expressed it becomes 
the duty of the courts to sustain 
such expression where it can be 
done by a liberal construction of the 
laws relating thereto.—State ex rel. 
McNeill V. Long, 63 P.2d 60, 178 
Okl. 409. 

29. Ariz.—^Kerby v. Griffin, 62 P.2d 
1131, 48 Ariz. 434—^McLoughlin v. 
City of Prescott, 5 P.2d 50, 39 Ariz. 
286. 

Ky.—Terrill v. Taylor, 112 S.W.2d 
668, 271 Ky. 476. 

Mont.—State v. Timmons, 189 P. 871, 
67 Mont. 602. 

Zilteral oompUance not required 
Literal compliance with statute re¬ 
quiring notice of election is unneces¬ 
sary.—State ex rel. Dore v. Superior 
Court for King County, 18 P.2d 61, 
171 Wash. 423. 

Time 

Giving of only thirteen days' no¬ 
tice of municipal election on ques¬ 
tion of granting franchise to power 
company, instead of thirty days re¬ 
quired by constitution, held not to 
have invalidated election, where it 
was- not shown that failure to give 
required notice operated to change 
result, and where it appeared that 
electorate was well .informed as to 
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it appears that the failure to give notice as speci¬ 
fied by the statute has prevented electors from giv¬ 
ing a full and free expression of their will at the 
election,30 or unless the statute contains a further 
provision, the necessary effect of which is that 
failure to give notice for the statutory time will 
render the election void,31 or unless the election 
involves a radical change in the political status of 
the territory holding the election and a special 
election will not be vitiated by failure to comply 
strictly with the statutory requirements as to the* 
giving of notice, where it is not shown that the 
electors did not participate in the election because 
of lack of notice or knowledge, and that a different 
result would have obtained if the full statutory no¬ 
tice had been given.33 Even if there is a variance 
from'the requirements of the statute, if the elec¬ 
tion is a fair one, that is, if information concern¬ 
ing the election was communicated to the electors 
by means other than the official notices and if the 


electors generally participated in the election so that 
the election as held constituted a reliable expression 
of popular opinion, it will be held valid.34 Under 
other authorities greater strictness is required in 
notices of special than of general elections ;35 but 
considerable liberality is allowed in special elec¬ 
tions, and the particular form and manner pointed 
out by statute for giving notice is not essential, 
provided there has been a substantial compliance 
with statutory provisions.®® Under still other au¬ 
thorities the statutory requirements as to notice 
must be strictly followed in special elections,® ^ or 
at least there must be a substantial compliance 
therewith,® 3 so that it may fairly and reasonably be 
said that the purpose of the statute has been car¬ 
ried into effect.®3 If a constitution or statute pre¬ 
scribes the requisites of a notice of election under 
such circumstances that they constitute conditions 
upon which the authority is granted to hold the 
election, then there must be substantial compliance 


date of election.—State ex rel. Mc- 
ISreill V. Long. 63 P.2d 60, 178 Okl. 
409. 

Ariz.—McLoughlin v. City of 
Prescott, 6 P.2d 50, 39 Ariz. 286. 
Idaho.—^Welsgerber v. Nez Perce 
County, 197 P. 662. 33 Idaho 670. 
Okl.—State ex rel. McNeill v. Long, 
63 P.2d 60, 178 Okl. 409. 

If merits of election affected 
Performance of things in respect 
of notice of election, not declared es¬ 
sential to validity of election, are 
mandatory only if affecting merits 
of election.—Flake . v. Board of 
Corners of Anson County, 135 S.B. 467, 
192 N.C. 690. 

31. Ariz.—McLoughlin v. City of 
Prescott, 6 F.2d 50, 39 Ariz. 286. 

Idaho.—Weisgerber v. Nez Perce 
County, 197 P. 662, 33 Idaho 670. 
Wash.—Shaw v. ,Shumway, 99 P.2d 
938. 3 Wash.2d 112-—Vickers v. 
Schultz, 81 P.2d 80S, 196 Wash. 661 
— ^Lee V. Bellingham School Dist. 
No. 301 of Whatcom County, 182 P. 
680, 107 Wash. 482—Seymour v. 

Qity of Tacoma, 33 P. 1059, 6 
Wash. 427, 

32. Ky.—-Terrill v. Taylor, 112 S.W. 
2d 658, 271 Ky. 476. 

Ifotwltlistaiiding general rule 
Where the mandatory provisions 
of a statute regulating elections un¬ 
der which a radical change in the 
political status of territory holding 
the election might be had are so 
widely departed from as to create 
a failure of compliance and an ig¬ 
noring of them, the election is in¬ 
valid, notwithstanding general rule 
that a substantial compliance with 
an election statute is sufficient.—Ter¬ 
rill V. Taylor, supra. 

33. Mont.—State v. Timmons, 189 P. 
871, 67 Mont-602. 


[N.T.—Salducco v. Etkin, 278 N.T.S. 
232. 237, 155 Misc. 361. citing Cor- 
pus Juris, reversed 280 N.T.S. 801, 
244 App.Div. 681, reversed 198 N. 
E. 427, 268 N.Y. 606. 

Okl.—^Wallace v. Excise Board of 
Bryan County 216 P. 654, 91 Okl. 
101—Smith V. State, 203 P. 1046, 
84 Okl. 283—-Ratliff v. State, 191 P. 
1038, 79 Okl. 152—Lowe v. Con¬ 
solidated School DJst No. 97, 
Blaine County, 191 P. 737, 79 Okl. 
115. 

Wash.—Groom v. Port of Belling¬ 
ham, 65 P.2d 1060, 189 Wash. 445— 
Lee V. Bellingham School Dist No, 
301 of Whatcom County, 182 P. 580, 
107 Wash. 482. 

20 C.J. p 99 note 65. 

Actual notice 

Where great body of electors have 
actual notice of time and place of 
holding special election and of ques¬ 
tion submitted, election notice is 
sufficient, particularly where no prej¬ 
udice is shown.—^Natural Products I 
Co. V. Du Page County, 146 N.B. 298, 
314 Ill. 74. 

Compliance held not sufflcieut 
An irregularity such as would be 
caused by the giving of only seven¬ 
teen or eighteen days' notice, when 
the minimum statutory period for 
giving notice is thirty days, cannot 
be overlooked, or such notice con¬ 
sidered as a substantial compliance 
with the statutory notice require¬ 
ments.—State V. Superior Court for 
King County, 250 P. 66, 140 Wash. 
636. 

Misdesoxlption of term 
That election notice described Jus¬ 
tice's office, becoming vacant before 
four-year term expired, as being for 
two-year rather than unexpired term, 
did not Invalidate election.—State ex 
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rel. Dore v. Superior Court for King 
County. 18 P.2d 51, 171 Wash. 423. 

34, Wash.—Vickers v. Schultz, 81 P. 
2d 808, 195 Wash. 651. 

35. Mich.—^Hulan v. City of Detroit, 
200 N.W. 980, 229 Mich. 273. 

38. Mich.—^Hulan v. City of Detroit, 
supra. 

Or.—^Nicholas v. Yamhill County, 203 
P. 693, 102 Or. 615. 

Showing reqnlred 

Where an election is past, court 
will not declare it void because a 
particular detail of law as to no¬ 
tice has not been strictly observed, 
without any showing that thereby 
any elector was deprived of his right 
to vote or in any way misled, or 
that result was affected by irregu¬ 
larity complained of.—^Hulan v. City 
of Detroit, 200 N.W. 980, 229 Mich. 
273. 

37. N.Y.—Salducco v. Etkin, 278 N. 
Y.S. 232, 155 Misc. 361, reversed 
280 N.Y.S. 801, 244 App.Div. 681, 
reversed 198 N.B. 427, 268 N.Y. 
606 . 

Or.—State v. Sengstacken, 122 P. 292, 
61 Or. 455, Ann.Cas.l914B 230. 

20 C.J. p 98 note 53. 

Jurisdictional 

Notice, required by statute, of sub¬ 
mission of question at election, is 
jurisdictional, and vote taken with¬ 
out such legal notice is nullity, not¬ 
withstanding actual notice.—Train 
v. Sisti, 262 N.Y.S. 167, 146 Misc. 
362. 

38. S.C.—Phillips V. City of Rock 
Hill. 198 S.E. 604, 188 S.C. 140, 
119 A.L.R. 656. 

39. Utah.—State v. Salt Lake City, 
99 P. 255, 35 Utah 25, 18 AnmCas. 
1130. 
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with such conditions.40 It has been held that the 
notice must be given for the length of time and in 
the manner required by statute or the election will 
be void;4i and that where the required notice of a 
special election fails to state the time or place the 
election is invalid.42 If the notice of special elec¬ 
tion is contradictory on its face as to the place for 
holding it, the election will be void>3 Also it has 
been held that an ordinance passed a week before 
a special election designating the places of hold¬ 
ing it was sufficient notice thereof where it ap¬ 
peared that an unusually large vote was cast.44 If 
the election is on a particular measure the notice 
should state substantially the proposition to be voted 
on.45 Thus the notice of a special election to levy 
a tax, make an appropriation, or issue bonds must 
specify the amount of money proposed to be raised 
by taxation or appropriated, or the amount of bonds 
proposed to be issued, as* the case may be.^® So 
also, if the election is as to the issuing of bonds or 
otherwise incurring of a debt, the notice should 
state the rate of interest to be paid thereon ;47 but 
it is not necessary that the precise sum to be paid 
annually as interest should be stated, when the rate 
of interest and other facts furnishing the basis of 
easy calculation are stated.43 So also the notice 
of an election to levy a tax or issue bonds in aid 
of a railroad should specify the line of railroad to 
be aided,43 the point to which such railroad shall 
be completed, and the amount of Work required to 
be done "before the tax should become payable or 
the bonds deliverable to the company.50 The defi- 
niteness of the notice as to the proposition to be 


§ 74 

voted on will not invalidate the election.51 

The notice must show on its face that it is offi¬ 
cial, that is, that the election was ordered by the 
proper authority and that the notice itself is signed 
by the proper officer but where it clearly ap¬ 
pears on the face of a notice that the election was 
ordered by the proper authority, it is sufficient if 
the notice is signed by the clerk of the body so 
ordering it,53 although the clerk cannot by his own 
motion give notice of an election until it has been 
duly ordered by the proper authority.54 
Several propositions submitted. Where several 
propositions are submitted to a vote of the people 
at the same election, only one notice of election is 
necessary,55 but the notice should state each prop¬ 
osition separately and not in such a manner as to 
present a double question.® 5 
Statutes applicable. When a statute provides 
for an election submitting a matter or matters of 
county wide policy to the voters of the entire coun¬ 
ty, but prescribes only that the election thereunder 
shall be held under the election laws of the state 
and is silent as to the notice necessary to be given, 
it becames the duty of the court to resort to and 
apply such of the election laws as bear the closest 
analogy to the election provided for under the stat¬ 
ute presently being considered.®*^ The subsequent 
of two irreconcilably conflicting statutes which pre¬ 
scribe the time within which notice of elections 
must be given governs.®® 

§ 74. -Publication and Posting 

Substantial compliance with the statutory requlre- 


40. Tex.—Coffee v. Lleb, Civ.App., 
107 S.W.2d 406. 

41. Ill.—^People V. HartQuist/ 142 N. 
B. 475, 311 Ill. 127—Roberts v. Ey- 
man, 136 N.E. 736. 304 Ill. *413. 

42. Mich.—^Hulan v. City of Detroit, 
200 N.W. 980, 229 Mich. 273. 

43. Cal.—^People v. Caruthers School 
Dist., 36 P; 396, 102 Cal. 184. 

44. Mo.—O’Laughlin v. Kirkwood, 81 
S.W. 512, 107 Mo.App. 302. 

ITotice given by wrong officer 
Where an election was held at the 
right time and place, and by the 
proper officers, it could not be con¬ 
tested on the ground that notice to 
hold it was not. given by the officers 
elected to do so.—^Battis v. Price, 2 
Pearson, Pa., 456. 

45. S.C.—McKiever v. City of Sum¬ 
ter, 135 S.B. 60, 137 S.C. 266. 

Reference to contract on file 

Notice of election on question 
whether city should sell light and 
ice plant, which directed voters* at¬ 
tention to proposed contract with 


purchaser on file in city clerk's of¬ 
fice, held sufficient.—^McKiever v 
City of Sumter, supra. 

46- Kan.-^People*s Nat. Bank of Ot¬ 
tawa v. City of Pomona, 28 P, 1089, 
48 Kan. 55. 

20 C.J. p 99 note 58. 

47- Ga.—City of Thomasville v. 
Thomasville Electric Light & Gas 
Co., 50 S.E. 169, 122 Ga. 399. 

20 C.J. p 99 note 59. 

48. Ga.—^Ponder v. Forsyth, 23 S.B. 
498, 96 Ga. 572. 

48. Iowa.—^Tarish v. Cedar Rapids, 
etc., Ry. Co„ 34 N.W. 417, 72 Iowa 
556. 

20 C.J. p 99 note 61. 

50. Iowa.—^Bartemeyer v. Rholfs, 32 
N.W. 673, 71 Iowa 682. 

20 C.J. p 99 note 62. 

51. Kan.—Griebel v. School Dist. No. 
6 of Rooks County, 203 P. 718, 110 
Kan. 317. 

Place to be purchased . 

A notice of a special meeting of 
the voters of a school district, stat¬ 

99 


ing that it is called for the pur¬ 
pose of selecting a particular site, 
describing it, is not invalid because 
the call was limited to the proposed 
purchase of a designated site.— 
Griebel v. School Dist. No. 6 of 
Rooks County, supra. 

52. Tex.—Swenson v. McLaren, 21 
S.W. 300, 2 Tex.Civ.App. 331, 

20 C.J. p 99 note 63. 

53. Iowa.—Jordon v. Hayne, 36 Iowa 
9. 

20 C.J. p 99 note 64. 

54. 111.—^People V. Gochenour, 54 HL 
123. 

55. Wash.—^Baker v. Seattle, 27 P. 
462, 2 Wash. 576. 

55. N.D.—^Lang v. City of Cavall^, 
228 N.W. 812. 59 N.D. 75. 

57. Miss.—Simpson County v. 
Burkett, 172 So. 329, 178 Miss. 
44. 

58. Wash.—^State v. Superior Court 
for King County, 250 P. 66, 140 
Wash. 636. 
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merits as to 'publication and posting of notice of an elec¬ 
tion is generally-sufficient; but in some Jurisdictions a 
stricter compliance is required In the case of special 
elections. 

Substantial compliance with a statutory provi¬ 
sion that notice of a coming election shall be pub^ 
lished in one or more newspapers for a certain time 
before election day is all that is required and an 
election which has been duly ordered w:ill not be 
vitiated by a mere irregularity in the publication of 
the notice,®^ or because the notice was not pub¬ 
lished for the required time, in the absence of a 
showing that the want of full notice deprived some 
portion of the electors of their right to vote, and 
that their votes would have changed or .rendered 
the result doubtful but a notice of ^an election 
published on the morning of the day on which the 
election is held is no notice in any legal or proper 
sense.®2 It is frequently, provided that notices 
for an election shall be posted at the polling places 
or at a number of public places and the courts 
have frequently been called upon to construe par¬ 
ticular statutes of this character and to determine 
the sufficiency of a complknce therewith.®^' It has 
been held that an election is not invalidated by the 
failure to publish notices thereof in a newspaper 
as required by statute where the other statutory re¬ 


quirements of posting the notices have been com¬ 
plied with;®® and conversely it has been held that, 
where the notice was duly published in a newspa¬ 
per, a failure to post it would not vitiate the elec¬ 
tion;®® hence it would seem to be largely discre¬ 
tionary -vvith the election officers to adopt either or 
both of the modes of giving notice pointed out by 
the statute, so long as a sufficient number of elec¬ 
tors are not deprived by want of notice of their 
opportunity to exercise their right of franchise 
to change the result of the election.®"^ 

In some jurisdictions, however, it is held that 
in the case of special elections, there must be a 
substantial compliance with the statutory mode of 
publishing the notice,®® but substantial compliance 
is sufficient;®® and it has been held in such case 
that, where the statute requires that the notice of 
election shall be both published in a newspaper and 
posted in the form of handbills, both must be done 
or the election will be invalid,’ although the electors 
may have actual notice of the election.^® 

A provision for publication of notice for two 
consecutive weeks immediately preceding an elec¬ 
tion requires the full period of fourteen days to 
elapse from the first publication of the notice.'^^ 


59. Ariz,—^McLoughlin v. City of 
Prescott, 6 P.2d 50, 52, 39 Ariz: 
.286, quoting: Ooxvus Juris. 

Mich.—^Hulan v. City of Detroit, 200 
N.W. 980, 229 Mich. 273. 

Mont.—Shekelton v. Toole County, 
33 P.2d 531,.'533, 97 Mont. 213, citr. 
insT ■Corpus Juris. 

S.C.—Phillips v. City of ROck Hill, 
198 S.R 604, 188 S.C. 140. 

Wash.—Seymour v'. City of Tacoma, 

. 33 P. 1059, 6 Wash. 427. 

20 C.J. p 99 note 69. 

SesiguatiojL of papers 'in which to 
puhlish 

tJnder county law providing' that 
two newspapers, one representing 
each politic^ party, shall be desig- i 
nated by the board of supervisors 
to publish election notices, and that 
any designiation made otherwise'than 
as directed shall, be void, a desig¬ 
nation of four papers of each par¬ 
ty is wholly void,' and not a valid 
de^l,gnation as to the papers first 
named.—^In re Ford, 87 N.T.S. 407, 
92 App.Div. 119, dismissed 70 N.E. 
1098, 178 N.T. 616. 

60. Ariz.—^McLoughlin v. City' of 
.JE^rescott, 6 P.2d 50, 5^ 53, 39 Ariz. 
286, quoting Corpus .Juris. 

Idaho.—^Weisgerber v. Nez Perce 
County, 197 P. 562, 56'3, 33 Idaho 
'670, citing ik>rpU8 Juris. 

20 C.J. p 100 note 70. 

61. ' Ala*—Washington,County Com’rs 
«tCt. v.‘ State, 44‘.So. 465^ 151 Ala. 

661. 


Ariz.—^McLoughlin v. City of Pres¬ 
cott, 6 P.2d 50, 52, 53, 39 Ariz. 
286, quoting Corpus Juris. 

Cal.—Sonoma County v. Sanborn, 36 
' P.2d 419, 1 Cal.App.2d 26. 

Idaho.—Welsgerber v. I^ez Perce 
County, 197< P. 562, 563, 33 Idaho 
670, citing Corpus Juris. 

N.C.—^Plake v. Board of Com'rs of 
Anson County, 135 S.E. 467, 192 
* N.C. 590. 

Okl.—State ex rel. McNeill v. Long, 
63 P.2d 60, 178 Okl. 409. 

S.C.—Phillips V. City of Rock Hill, 
198 S.E. 604, 188 S.C. 140. 

62. Iowa.—State v. Young, 4 Iowa 
' 561. 

63- Wash.—^Vickers v. Schultz, 81 P. 

2d 808, 195 Wash. 651. 

20 C.J. p 100 note 73. 

64). Mont.—State v. Timmons, 189 P. 
871, 67 Mont. 602. 

Wash,—^Henimi v. James, 2 P.2d 
760, 164 Wash. 170. 

20 C.J. p 100 note 74. 

By whom posted 

(1) Where the law does not speci¬ 

fy by whom, election notices must 
be posted they may be posted by 
private citizens as well as by offi¬ 
cers.-—-Weisgerber v. Nez Perce Coun¬ 
ty, i97 3 p. 662,’33 Idaho 670. ' 

(2) For earlier cases on this point 
see 20 C.J. p 106 note H fa].' 

65. Wash.—Lee v. Bellingham 
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School Dist. No. 301 of Whatcom 
County, 182 P. 680, 107 Wash. 482. 
20 C.J. p 100 note 76. 

63. Cal.—San Luis Obispo County v. 
White, 24 P. 864, 27 P. 756, 91 Cal. 
432. 

Annual electiou 

The failure to post notices of the 
annual election of village officers 
will not render the election invalid 
where substantial compliance with 
the requirements . as to publication 
of the notice in newspapers occur¬ 
red.—Town of Cortlandt v. Village of 
Peeksklll, 24 N.E.2d 139, 281 N.Y. 
490, reversing: 14 N.Y.’s.2d 1000, 258 
App.Div. 738, reargrument denied 25 
N.B.2d 143, 282 N.Y. 589. 

67. Ark.—Wheat v. Smith, 7 S.W. 

161, 50 Ark. 266. 

20 C.J. p 100 note 77. 

6& Ill.—Williams v. Roberts, 88 Ill. 

11 . 

S.C.—Phillips V. City of Rock Hill, 
198 S.E. 604, 188 S.C. 140. 

69. S.C.—Phillips v. City of Rock 
Hill, supra. 

70. Ky.—^Mays v. Slemmons, 14 Ky. 
L. 660. 

N.Y.—Town of Cortlandt v. Village 
of Peekskill, 24 N.E.2d 139, 281 
N.Y. 490, reversing 14 N.Y.S.2d 
1000, 258 App.Div. 738, reargument 
denied 25 N.E.2d 143, 282 N.Y. 
589. 

71. N.Y.—^Town of Cortlandt v. Vil¬ 
lage of Peekskill, supra. 
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Under a statute requiring the sheriff to make the 
necessary publishing and posting of an order of 
the county court for a special election it is not 
necessary for the sheriff to sign his name to the 
court’s order on the posted notices or the publica¬ 
tion thereof,*^2 although such signing by him will 
not render the notice invalid |)ut a notice con¬ 
sisting of the sheriff’s synopsis of what the order 
contained, signed by him, is not sufficients^ 

Question of law. Whether or not the publica¬ 
tion of an election notice was duly made is a ques¬ 
tion of law for the courtS^ 

§ 75. -Proof of 

After' an election has been held it wiil be presumed 
that due notice thereof was given. Parol evidence is ad- 
misslbie to prove that an order was made and proper no¬ 
tice given of an election. The burden of proof is on the 
party questioning the sufficiency of the notice. 

After an election has been held it may be pre¬ 
sumed that due notice thereof was given.76 jt has 
been held that, where the clerk of a board of su¬ 
pervisors neglects to -record an order for the pub¬ 
lication of a special election proclamation, as re¬ 
quired by law, parol evidence is admissible to prove 
that such an order was made.^^ So also parol evi¬ 
dence is admissible to prove that notice of election 
was duly published^^ or posted.^^ jf the sheriff’s 
return shows posting of election notices as re¬ 
quired by law, even though such return may be in 
general terms, it is prima facie evidence of proper 
posting of the notices and, in the absence of proof 
to the contrary, should be so received by the 
courts.20 

Burden of proof. The burden of showing that 


the electorate did not vote on the question sub¬ 
mitted because of defects in the notice is on the 
party who seeks to vitiate the election because of a 
failure to comply strictly with the statutory re¬ 
quirements as to the giving of notice thereof. 

§ 76. Time and Place of Holding 

Time and place are of the substance of an election, 
and it Is essential to the validity thereof that it be held 
at the time and place provided by law. 

Time and place are of the substance of every 
election,22 and as a rule it is essential to the valid¬ 
ity of an election that it be held at the time and in 
the place provided by law,22 and, if it is not so 
held, the eligibility of the candidates voted for will 
not help the matter.24 Where the time and place 
of an election are not fixed by law but are to be 
' fixed by some authority named by the constitution 
or statute, it is essential to the validity of such 
an election that the time and place thereof be fixed 
by the agency designated by law, and none other.*® 

First election in new subdivision. Some statutes 
confer on certain designated courts, on .the crea¬ 
tion of a new subdivision of the state such as a bor¬ 
ough, the power to fix the time and place of hold¬ 
ing the first election therein.*® 

§ 77. -Time 

The time for holding an election muat be fixed in ad¬ 
vance either by law or by an officer or agency empowered 
by* law to do so. Constitution at . and statutory provisions 
fixing the time for holding an election are ordinarily 
mandatory, but if the legislative Intent appears otherwise 
they will be held directory. In the absence of constitu¬ 
tional restriction the legislature has power to fix the time 
for holding an election. 


72. Ky.—Terrill v. Taylor, 112 S.W. 
2d 658, 271 Ky. 475. 

73. Ky.—Terrill v. Taylor, supra. 
74- Ky.—Terrill v. Taylor, supra, 

75. N.Y.—People V. Voorhis, 80 N.B. 
196, 187 N.Y. 327. 

Pa.—^Lancaster Intelligrencer v. Lan¬ 
caster County, 9 Pa.Dist. 392. 

76. Or.—State ex rel. Anderson v. 
Port of Tillamook,; 124 P. 637, 62 
Or. 332, Ann.Cas.l914C 483. 

20 C.J. p 101 note 81. 

77. Cal.—San. Luis Obispo County v. 
White, 24 P'.'864, 57 P. 756, 91 Cal. 
432.' 

78. Mass,—Commonwealth v. Smith, 
40 "N.B. 189, 163 Mass. 411*. 

Mo.—braston, V. ‘Lamkin, 21 S.W. 1100, 
ll6 Mo. 20. 

79. Ill.—^People ex rel. Brockamp V. 
, Lemmon, ^ 100 1|T.E. 200, 256 111. 

631. 

20 C.J. p 101 note 84. 


80b Mo.—Towell v. Mace, 290 S.W. 
96, 221 MO.APP. 85. 

81. N.Y.—Salducco v. JJtkin, 278 N. 
Y.S. 232, 155 Misc. 361, reversed 
280 N.T.S, 801, 244 App.Div. 681, 
reversed 198 N.E. 427, 268 N.Y. 
606. 

Okl.—Ratliff V. State, 191 P. 1038, .79 
I OkL 152. 

82. Kan.—Gossard v. Vaught, 10 
Kan. 162. 

20 C.J. p 101 note 85. 

8^ Tex.—Gray -v. Ingleslde Inde¬ 
pendent School Dist., Civ.App., 
220 S.W. 360. dismissed for want 
of jurisdiction. 

20 C.J. p 101'note 86. 

84. Cal.—Satterlee v. San Francisco, 
23 Cal. 314. 

m.—^People ex rel. Kemer v. 
Martin, 194 N.B. 557, 359 Ill. 408— 
. People V. Miller, 145 N.E. 685, 314 

. Ill- 47,4. 


Ky.—Furste v. Gray, 42 S.W.2d 889, 

240 Ky. 604. 

Tex.—Williams v. Glover, Civ.App., 

259 S.W. 957. 

Special election. 

Where office of a state senator 
became vacant at time when three 
general • elections would . take place 
before the next session of the gen¬ 
eral assembly would convene, the 
governor had a right to designate 
the particular general election at 
which such vacancy was to be filled, 
since the election of a senator to 
fill such vacancy was a ‘'special elec¬ 
tion" within constitutional provi¬ 
sion, empowering the governor to fix 
the day on which special election to 
fill such vacancy is to be held, every* 
election called to fill a vacancy being 
a “special election," although held 
on the Same day as a general elec^ 
jtion.—^People v. Czameckl, 143 N.]^ 
840.,312 ni. 271. 

86. Pa.-^ommonwealtlL v. Stra^i^ 
i 11 PalbisL 578. 
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Time is an essential element of a valid election.87 
The time for holding an election must be fixed in 
advance either by law or by the officer or officers 
empowered by law to appoint the time,and when 
no special length of time is required it must be a 
reasonable time.®^ If no time is fixed no valid 
election can be held.®® Statutes specifying the 
date of holding an election are ordinarily regarded 
as mandatory,® 1 and no election can be held at any 
other time except under valid and applicable stat¬ 
utes providing for special elections and an elec¬ 
tion held on another day than that fixed by the 
.legislature is void,®® unless its holding at a differ¬ 
ent date is compelled by a court of competent ju- 
risdiction.®4 However, statutes prescribing the 
time for holding an election will be considered as 


directory where such a legislative intent appears 
from their general scope and policy.®® So statutes 
providing for the calling of elections within a 
specified period have been held directory,®® as 
have also statutes providing for periodical elec¬ 
tions in municipalities.®'^ Also a mistake of the of¬ 
ficer, by whom the preliminary steps for holding 
a local election must be taken, in calling it for the 
wrong day will not necessarily be fatal if it ap¬ 
pears that the election was fairly and honestly con¬ 
ducted, and that no voter was deceived by the er¬ 
ror.®® If the statute requires a special election for 
any purpose to be held within a certain time after 
the presentation of a petition, an election held aft¬ 
er that time will be void,®® and the omission to hold 
an election at the proper time cannot be supplied 


87. Ala.—^Rainwater v. State ex rel. 
Strickland, 1S7 So. 484, 237 Ala. 
482, 121 A.L..R. 981. 

88. Ark.—^Wallace v. Kansas City 
Southern Ry. Co., 279 S.W. 1, 169 
Ark. 905. 

Tex.—Counts v. Mitchell, 38 S.W.2d 
770, 774, 120 Tex. 324, citing Cor¬ 
pus Juris, and answering certified 
questions, Civ.App., 48 S.W.2d 803. 
Special election 

Before a valid special election can 
be held the time for holding it must 
be fixed.—^People v. Miller, 146 N.E. 
685, 314 Ill. 474. 

89. Pa.—^Vacancy in Representation 
in Congress, 14 Pa.Dist. & Co. 604. 

Tex.—Counts v. Mitchell, 38 S.W.2d 
770, 774, 120 Tex. 324, citing Cor- 
pxLs Juris, and answering certified 
questions, Civ.App., 48 S.W.2d 803. 
20 C.J. p 101 note 94. 

ga Ill.—People v. Miller, 145 N.E. 

685, 314 Ill. 474. 

20 C.J. p 101 note 95. 

91. Ala.—^Rainwater v. State ex rel. 
Strickland, 187 So. 484, 237 Ala. 
482, 121 A.L.R. 981. 

Ark.—^McDoniel v. Edwards, 128 S. 
W.2d 1007, 108 Ark. 288—Simpson 
v. Teftler, 5 S.W.2d 350, 176 Ark. 
1093. 

Ind.—Werber v.' Hughes, 148 N.B. 
149, 196 Ind. 542. 

Pa.—^Vacancy in Representation in 
Congress, 14 Pa.Dist. & Co. 504. 
Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663—Gray v. Ingleside In¬ 
dependent School Dist,' Civ.App., 
220 S.W. 350, dismissed for want of 
jurisdiction. 

Xapse of time 

A statute prohibiting the submis¬ 
sion of a med.sure until after the 
lapse of a specified time from the 
date it was presented or proposed is 
mandatory.—^People ex rel. McCabe 
V. Voorhis, 21? N.T.S. 623, 126 Misc. 
118. < 


92. W.Va.—State v. Pierson, 103 S. 

B. 671, 86 W.Va. 533. 

20 C.J. p 101 note 96. 

Statutes construed 

(1) Under L..1919 c 123, amend¬ 
ing and repealing L.1911 c 96 § 3 
(Gen.St.l915 § 1469), .and providing 
for biennial elections, regular elec¬ 
tions for the election of mayor and 
commissioners can be held in Hutch¬ 
inson and in other cities of the first 
class only in the odd-numbered 
years.—State v. Humphreys, 188 P. 
433, 106 Kan. 532. 

(2) Statute providing for com¬ 
missioners' election under city man¬ 
ager form of government at first 
succeeding election at which mayor 
or police judge is elected contem¬ 
plates a regular election at which 
mayor is elected for full term, and 
hence does not authorize election of 
commissioners at election of mayor 
to fill unexpired term of incumbent 
who resigned.—^Purdom v. Hays, 83 
S.W.2d 846, 260 Ky. 82. 

(3) Statute providing that named 
county officers should be elected at 
November, 1914, general election, and 
that such offices should be filled by 
election every four years thereafter 
authorized vote for such officers at 
general election only where election 
occurred at four-year intervals from 
1914 general election.—State ex rel. 
Evfiuis V. Borgen, 249 N.W. 183, 189 
Minn. 216, denying rehearing 248 N. 
W. 744, 189 Minn. 216. 

(4) Provision for election in 1932, 
and every four years thereafter, held 
applicable to municipalities which 
had adopted commission form of gov¬ 
ernment before code became effec¬ 
tive.—State ex rel. Colmer v. Ben- 
venutti, 137 So. 537, 162 Miss. 313. 

(5) Provision for election in De¬ 
cember next after adoption of com¬ 
mission form of government, and 
every four years thereafter, held ap¬ 
plicable only to municipalities adopt¬ 
ing commission form ajfter code be¬ 
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came effective.—State ex rel. Colmer 
V. Benvenutti, 137 So. 537, 162 Miss. 
313. 

(6) For earlier cases on this point 
see 20 C.J. p 101 note 96 [a]. 

93. Ark.—Simpson v. Teftler, 5 S. 

W.2d 350, 176 Ark. 1093. 

Tex.—Gray v. Ingleside Independent 
School Dist., Civ.App., 220 S.W. 
350, dismissed for want of juris¬ 
diction. 

AssessozB of fencing district 

Elections of assessors of fencing 
district held on different days from 
day provided in ‘ special act creat¬ 
ing district were void.—McDoniel v. 
Edwards, 128 S.W.2d 1007, 198 Ark. 
288. 

W.Va.—State v. Pierson, 103 S. 
B. 671, 86 W.Va. 533. 

95. Ala.—Rainwater v. State ex rel. 
Strickland, 187 So. 484, 237 Ala. 
482, 121 A.L.R. 981. 

96- Ala.—Rainwater v. State ex rel. 
Strickland, supra. 

Ill*—People ex rel. Petty v. Thomas, 
198 N.B. 363, 361 Ill. 448. 

Basis for determining character 
Where statute merely provides that 
certain acts shall be performed with¬ 
in designated time, but does not de¬ 
clare their performance essential to 
validity of election, law will be 
I deemed mandatory if it does and di¬ 
rectory if it does not affect actual 
merits of election.—^People ex rel. 
Petty v. Thomas, supra. 

97. Ala.—Rainwater v. State ex rel. 
Strickland, 187 So. 484, 237 Ala. 
482, 121 A.L.R. 981. 

98. Ala.—^Rainwater v. State ex rel. 
Strickland, 187 So. 484, 487, 237 
Ala. 482, 121 A.L.R. 981, citing Cor¬ 
pus Juris. 

20 C.J. p 102 note 5. 

99. Kan.—Gossard v. Vaught, 10 
Kan. 162. 

20 C.X p 102 note 3. 
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by a subsequent one not provided for by law.^ 
Since a general statute does not repeal a special 
statute unless the purpose to do so is clear,^ if the 
statute fixes the time for holding local elections at 
a certain date annually at the time of holding the 
general elections and a subsequent statute changes 
the time of holding general ’ elections, this does 
not change the time of holding such special election 
unless the statute so provides in terms or by nec¬ 
essary implication.3 It has been held that if a 
statute creates a new office and provides for an 
election at a particular time, but provides no ma¬ 
chinery for holding the election, the clause in ref¬ 
erence to the time for holding the election should 
be disregarded as surplusage, and the election 
should be held at the time for the next general 
election.'* 

Adjournment of election. Where the statute 
fixes the time for holding an election there is no 


power to adjourn it to a subsequent day,^ unless 
the constitution or statute in terms authorizes such 
adjournment.^ However, it has been held that 
where it is provided that certain officers shall be 
elected by a municipal body at their regular meet¬ 
ing on a certain date they may adjourn from time 
to time to a day certain until an election is had, for 
such adjourned sessions are deemed but continu¬ 
ances of the regular session.*^ A township election 
is not invalidated by holding it after adjournment 
of the township business meeting.® 

Power to fix tinue. In general, unless controlled 
by constitutional provision, the legislature may fix 
the time for the holding of an election,® or, as in 
the case of special elections, it may provide for 
some designated official or agency to fix it.i® Also 
the legislature may readjust the commencement of 
official terms by postponing elections for a reason¬ 
able time.ii 

A constitutional provision fixing the time for 


1. Mo.—state v. Jenkins, 43 Mo. 261. 

2. Ill.—^McCormick v. People, 28 N. 
E. 1106, 139 Ill. 499. 

20 C.J. p 102 note 1. 

3 . Ill.—People V. Shaw, 14 Ill. 476. 
Pa.—^Rassau v. Campbell, 47 Pa. 

Super. 488, 

4. Ohio.—Sawyer v. State, 13 N.E, 
84, 45 Ohio St. 343—State v. Bar¬ 
bee, 13 N.E. 731, 45 Ohio St. 347. 

5 . vt.—Stone v. Small, 54 Vt. 498. 

20 C.J. p 101 note 97. 

6. B.I.—State v. Town Council of 
South Kingston, 27 A. 599, 18 R.L 
258, 22 Ii.R.A. 65. 

20 C.J. P 102 note 98. 

7. Conn.—State v. Fagan, 42 Conn. 
32. 

Iowa.—Carter v. McFarland, 39 N.W. 
268, .75 Iowa 196. 

a Wash.— Hemmi v. James, 2 P.2d 
750, 164 Wash. 170. 

9. Kan.—Gossard v. Vaught, 10 Kan, 
162. 

Ky.—^Norton v. Letton, 111 S.W.2d 
1053, 271 Ky. 353. 

Minn.—State ex rel. Evans v. Ber¬ 
gen, 249 N.W. 183, 189 Minn. 216, 
denying rehearing 248 N.W. 744, 
189 Minn. 216. 

Municipal elections 
Fixing of time of municipal elec¬ 
tions is matter wholly within dis¬ 
cretion of legislature.—State ex rel. 
Johnson v. Clayton, 7 N.E.2d 32, 211 
Ind. 327. 

Determination of alternative day 
After members of education board 
of independent graded school em¬ 
braced by city of the fifth class exer¬ 
cised option given by legislature and 


designated first Saturday in May for 
the holding of election for trustees 
or board members, that date be¬ 
came fixed until legally altered as 
“regular election day’* for that pur¬ 
pose.—^Norton v. Letton, 111 S.W.2d 
1053, 271 Ky. 353. 

Statutes construed 

(1) The word “at” as used in 
phrase “at the June general elec¬ 
tion’* within statute providing for 
election of a solicitor of city court of 
Athens, should ba construed in con¬ 
nection with the context and, as so 
construed, is used as a synonym of 
“in;** clear meaning of statute be¬ 
ing that solicitor shall be elected 
“at’* or “in** the June general elec¬ 
tion and as part thereof.—Upson v. 
Almand, 9 S.B.2d 662, 190 Ga. 376. 

(2) In an election statute requir¬ 
ing the polls to be kept open for the 
reception of ballots until “sunset** of 
the day of the election, the term was 
not used in any accurate sense to 
be determined by calculation, but all 
that was meant was that the polls 
should be kept open until it should 
appear to be sunset, as that fact 
might be ascertained by the judges 
from observation, or from the best 
information obtainable.—People ex 
rel. Springfield, E. & S. E. R. Co. v. 
Town of Bishop, 111 Ill. 124, 135, 53 
Am.R. 605. 

Constitutional provisions 

Adoption of amendment to fed¬ 
eral constitution extending franchise 
to women held not to render inopera¬ 
tive constitutional provision sepa¬ 
rating school elections from other 
elections.—^Roswell Municipal School 
Dist. No. 1, Chaves County, v. Patton, 
58 P.2d 1192, 40 N.M. 280. 
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la Ky.—Furste v. Gray, 42 S.W.2d 

889, 240 Ky. 604. 

Method of fixing 

Under some statutes it is re¬ 
quired that the governor fix the time 
for holding a special election by a 
writ of election.—^People v. Miller, 
145 N.B. 685, 314 Ill. 474. 

On day of general election 

(1) Time for holding special elec¬ 
tion may, by writ of election, be fixed 
for same day as general election, 
that being in discretion of officer is¬ 
suing writ.—Furste v. Gray, 42 S.W. 
2d 889, 240 Ky. 604. 

(2) That time for holding elec¬ 
tion to fill vacancy in general as¬ 
sembly may be fixed for same day as 
general election does not prevent it 
from being “special election.’*— 
Furste v. Gray, supra. 

11. TTfin. —^Murray v. Payne, 21 P. 

2d 333, 137 Kan. 685. 

Readjustment not provided by stat¬ 
ute improper 

Under statute providing that one 
of three members of state tax com¬ 
mission should be elected every two 
years at general election for six-year 
term, state officials had duty to pro¬ 
vide for election of tax commission¬ 
er at 1936 general election, notwith¬ 
standing, because no general election 
was held in 1912, it had become the 
practice to elect two commissioners 
at one time, and that beginning in 
1912, and in each succeeding sixth 
year, no commissioner had been 
elected.—^Brooks v. Kerby, 60 P.2d 
1074, 48 Ariz. 194, followed in Moore 
V. Kerby, 60 P.2d 1110, 48 Ariz,. 246, 
and Luke v. Kerby, 60 P.2d 1119, 43 
Ariz. 247. 
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'the question of whether they favor the enactment 
by congress of specified legislation.*^ 

§ 80. Adjournment or New Election 

A statute requiring boards of election commissioners, 
where no election has resulted, to certify such fact to the 
secretary of state is inapplicable where a complete elec¬ 
tion was held. 

A duty imposed by statute on boards of elec¬ 
tion commissioners, where no election has result¬ 
ed, to certify such fact to the secretary of state in 
order that a new election may be held is inapplica¬ 
ble where a complete election was held.^^ 

§ 81. Irregularities and Defects 

Irregularities and defects in carrying out constitution¬ 
al and statutory requirements for the holding of an elec¬ 
tion will not be ignored prior to the election, but after 
the election they will not as -a rule invalidate it unless 
they affect the merits thereof. 

Constitutional and legislative provisions designed 
to secure the freedom of the voters, the security 
and purity of the ballot, and the certainty of the 
result should not be entirely ighored.l^^ Statutes 
providing that laws as to elections shall be con¬ 
strued so as to give effect to the will of the elec¬ 
tors, notwithstanding informality or failure to com¬ 
ply with some of their provisions, afford no excuse 
for the nonperformance of prescribed official du¬ 
ty,and apply only after the holding of the elec¬ 
tion and the will of the electors has been manifest¬ 
ed.^ 5 In general if there is substantial compliance 
with the statutes regulating elections the election 
is valid.*^® An irregularity which affects the merits 
of the election and defeats the intended legal re¬ 


sults will invalidate an election,47 but minor irreg¬ 
ularities and defects in the procedure whereby a 
special election is brought about are insufficient* to 
avoid the result.48 

§ 82. Review by Courts of Proceedings Or¬ 
dering or Calling Election 

In some Jurisdictions the decision of the agency em¬ 
powered to call the election is final and cannot be re¬ 
viewed, but in others it is not. In a post election inquiry 
the issue is the legal effect of the procedure followed 
rather than the wisdom of the method adopted. 

In jurisdictions where a specified court has been 
given the power to call a special election, the deci¬ 
sion of such court to call a special election can¬ 
not be reviewed in one of the superior courts.49 
In a post election inquiry as to the validity of an 
election the court is concerned with the legal ef¬ 
fect of the procedure followed rather than the wis¬ 
dom of the method adopted.^® 

Validity of petition. Certiorari is the proper 
remedy to review errors of a clerk in methods of 
investigation or conclusions as to the number of 
qualified persons signing an election petition.®^ It 
has been held in a case where the petition was 
filed with the secretary of state that his decision as 
to its sufficiency and validity was final, unless 
fraudulent, or corruptly made or procured, or un¬ 
less he was guilty of an abuse of discretion but 
in another case where the petition was presented 
to a city auditor it was held that his decision was 
not final and could be adjudicated by the court in 
an action either to restrain him from certifying the 
petition to the board of supervisors of elections or 
to compel him to do so.58 


41. Wis,—state v. Zimmerman, 210 
N.W. 381, 191 Wis. 10. 

42. Mass.—^Madden v. Board of Elec¬ 
tion Com'rs of City of Boston, 146 
N.E. 280, 251 Mass. 95. 

Adjournment of election generally 
see supra § 77.' 

43. Tex.—Trustees of Independent 
School Dist. No. 57 v. Elbon, Civ. 
App., 223 S.W. 1030. 

Before or after election 
Election may be upheld, notwith¬ 
standing departure from statute, 
where rights of electors have been 
safeguarded and great public injury 
would result from voiding it; but 
in advance of election, and in ab¬ 
sence of such emergency, officials 
may not disregard statute.—People 
ex rel. McCabe v. Voorhis, 212 N.Y.S. 
523, 126 Misc. 118. 

44. Wis.—State ex rel. Oaks v. 
Brown, 249 N.W. 60, 211 Wis. 671. 


45. Wis.—State ex rel. Oaks v. 
Brown, supra. 

Baws to which applicable 
Words "‘this title” in statute pro¬ 
viding that title shall be construed 
so as to give effect to will of electors 
refer to chapters affecting nomina¬ 
tion of candidates for office, electors, 
and general elections, elections to fill 
vacancies, election of 'justices, 
judges, and school superintendents, 
election of senators and representa¬ 
tives, and elections and electors of 
presidents and vice presidents, con¬ 
duct of local elections, voting ma¬ 
chines, and absent voting and cor¬ 
rupt practices relating to elections. 
—State ex rel. Oaks v. Brown, su¬ 
pra. 

46. Ky.—Terrill v. Taylor, 112 S.W. 
2d 658, 271 Ky. 475. 

47. Tex.—Smith v. Morton Inde¬ 
pendent School Dist., Civ.App., 85 
S.W.2d 853, error dismissed. 
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48. N.Y.—Bramley v. Miller, 1 N.E. 
2d 111, 270 N.Y. 307, reversing 283 
N.Y.S. 121, 246 App.Div. 116. 

Pa.—Hoover v. Canton Tp. School 
Dist., 9 Pa.Dist & Co. 272, 7 Wash. 
Co. 5. 

Not afTecting result 
Generally, election will not be set 
aside for informality or irregularity 
not affecting result.—State ex rel. 
Dore V. Superior Court for King 
County, IS P.2d 51. 171 Wash. 423. 

49. Ark.—^Watson v. Trotter, 66 S. 
W.2d 634, 188 Ark. 485. 

50. Mich.—^Hulan v. City of Detroit, 
200 N.W. 980, 229 Mich. 273. 

51. N.J.—Ryer v. Holland, 166 A. 
376, 9 N.J.Misc. 1081. 

52. Ohio.—State v. Graves, 107 N.E. 
1018, 90 Ohio St. 311. 

53. Ohio.—State ex rel. Kahle v. 
Rupert, 122 N.E. 39, 99 Ohio St. 
17. 
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§ 83. In General 

Party organizations, such as political parties, and 
regulations relating thereto are discussed in § 84 ; 
matters relating to officers and committees of such 
organizations are treated in §§ 85 - 87 . 

Examine Pocket Parts for later cases. 

§ 84. Political Parties 

a. Definitions; nature, and what con¬ 

stitutes 

b. Necessity for; origin and history 

c. Formation and operation; rights and 

powers of party 

d. Existence and termination thereof 

a. Definitions; Nature, and What Constitutes 

A political party may be defined as a body of persons 
associated for the purpose of promoting certain views, 
opinions, or principles with respect to government. 
Political parties are political and In no sense govern¬ 
mental Instrumentalities. Under statutory provisions a 
group of persons may constitute a political party for 
some purposes, and not for others. 

In ascertaining the meaning of the words ‘^politi¬ 
cal party,” in the absence of a statutory definition, 
resort must be had to the generally accepted mean¬ 
ing of the term ,54 which has been defined as an 
unincorporated voluntary association of persons 
sponsoring certain ideas of government ;55 a body 
of individuals banded together for the propagation 
of the political principles or beliefs that they de¬ 
sire to have incorporated. into the public policies 
of the government ;55 a body of people contending 
for antagonistic or rival opinions or policies in a 
community or society, especially one of the oppos¬ 
ing political organizations striving for supremacy 
in a state; a company or number of persons ranged 
on one side or united in opinion or design in op¬ 


position to others in the community; a number of 
persons united in opinion or action, as distin¬ 
guished from, or opposite to, the rest of a com¬ 
munity or association, especially one of the parts 
into which a people is divided on questions of pub¬ 
lic policy; those who favor, or are united to pro¬ 
mote certain views or opinions.®"^ A political par¬ 
ty has also been defined as an association of voters 
believing in certain principles of government, 
formed to urge the adoption and execution of such 
principles in governmental affairs through officers 
of like belief; a body of men associated for the 
purpose of furnishing and maintaining the preva¬ 
lence of certain political principles or beliefs in the 
public policies of the government; a body of men 
united for promoting, by their joint endeavor, a 
national interest on some particular principle in 
which they are all agreed; a voluntary association 
for political purposes; a voluntary association of 
electors, having an organization and committee, 
and having distinctive opinions on some or all of 
the leading political questions of controversy in the 
state, and attempting through its organization to 
elect officers of its own party faith, and make 
its political principles the policy of the govern- 
ment .58 

Political parties result from the voluntary as¬ 
sociation of electors and not from operation of 
law'; 5 ® and are political rather than governmental 
instrumentalities,®® since such parties are the crea¬ 
tion of free men, according to their own wisdom, 
and in no sense whatever the creation of any de¬ 
partment of the government.®! 

Where statutes define what shall constitute a po¬ 
litical party in certain instances, an organization 
or combination of electors may qualify as a politi¬ 
cal party in local matters, and yet constitute part 
of another political party on national issues,®^ or 


54. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 114, 
123 Tex. 531, quoting Corpus JiuIb. 
49 C.J. p 1075 notes 12, 13. 

55. Ark.—^Robinson v. Holman, 26 
S.W.2d 66, 181 Ark. 428, appeal dis¬ 
missed 51 S.Ct: 88, 282 U.S. 804, 75 
L.Ed. 722. 

56. Tex.—White v. Lubbock, Civ. 
App., 30 S.W.2d 722. 

57. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

Tex.—Bell v. Hill, 74 S.W;.2d 113, 
114, 128 Tex. 531, quoting Corpus 
Juris. 

'49 C.J. p 1075 notes 17-21. 


58. Tex.—Bell v. Hill, 74 S.W.2d 

113, 114, 123 Tex. 531, quoting Cor¬ 
pus Juris. 

49 C.J. p 1075 notes 14-16, 22, 23. 

59. Ark.—^Robinson v. Holman, 26 
S.W.2d 66, 181 Ark. 128, appeal 
dismissed 51 S.Ct. 88, 282 U.S. 804, 
75 L.Ed. 722. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 

114, 123 Tex. 631, quoting Corpus 
Juris. 

49 C.J. p 1076 note.32. 

“A political party . . .. is a 

voluntary association; an association 
formed of the free will and'mire- 
strained choice of those who com¬ 
pose it.»*—Bell v. Hill, 74 S.W.2d 113, 
114, 128 Tex. 531. 
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60. Ark.—^Williamson v. Montgom¬ 
ery, 51 S.W.2d 987, 185 Ark. 1129— 
Robinson v. Holman, 26 S.W.2d 66, 
181 Ark. 428, appeal dismissed 51 
S.Ct. 88, 282 U.S. 804, 75 L.Ed. 
722. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 123 
Tex. 531—^White v. Lubbock, Civ. 
App., 30 ' S.W.2d 722—Cunning¬ 
ham V. McDermett, Civ.App., 277 
S.W. 218. 

61. Tex.—Bell v. Hill, 74 S.W.2d 
113, 123 Tex. 531. 

68. Tex.—Bell'V. Hill. 74 S.W.2d 113, 
115, 'l23 Te^ 531, quoting Corpus 
Juris. 

49 C.J. p. 1075 notes 24, 25. 



ELECTIONS 


29 C.J.S. 


§ 84 


a political party for some purposes may not be 
such for other purposes.63 Moreover, a political 
body may have the legal status of a “party^* in the 
state and not in a county,and a county may have 
a legal ''political party” created by local conditions 
which may have no state-wide authority or ex- 
istence.®5 Further, a collection of voters may con¬ 
stitute a political party for local purposes without 
ever having cooperated in politics before;®® but a 
mere faction of an established party will not con¬ 
stitute a distinct political party.®^ 

Political organisation is, ordinarily, synonymous 
with “political party,”®^ unless statutory distinc¬ 
tions are made.®® 

h. Necessity for; Origin and History 

Political parties are a necessity under a republican 
form of government; they have existed under all systems 
of government where the people were accorded political 
rights, and originated In this county with the adoption 
of the federal constitution. 

In a republican form of government political 
parties are a necessity.^® They have existed in 
some form under all systems of government where 
the people were accorded any political rights, and 
originated in this country with the adoption of the 
federal constitution in 17S7J^ 

c. Formation and Operation; Rights and Pow¬ 
ers of Party 

The people have the right to form and operate politi¬ 
cal parties which in turn have power to conduct eiections, 
manage campaigns, and the like, as well as the power to 
define party policies and membership. 


The people have the inherent*^® right to form or 
organize and to operate political parties."^® This 
right has been held to be included in the right of 
suffrage,and to include, in addition to the right 
to organize, the right to have all the machinery 
not reasonably prohibited by law for making the 
organization effective as ‘regards the declaration of 
policies and election of officers in harmony there¬ 
with ;75 it has been characterized as “inalien¬ 
able,”'^® and is guaranteed by the constitution of 
some states.'^'^ 

The element of time is not essential to the for¬ 
mation of a legal party; it may spring into exist¬ 
ence from the exigencies of a particular election, 
and with no intention of continuing after the exi¬ 
gency has passed.*^® 

Rights and powers of political parties as regards 
nomination of candidates for public office are 
treated in subsequent sections of this title, see infra 
§§ 89-148. 

Legislative interference or regulation. Where 
the right of the voters to express themselves 
through political parties is guaranteed by the con¬ 
stitution, there exists authority to the effect that 
such right may be regulated but not destroyed by 
the legislature,*^® and that failure of the legislature 
to act in the matter indicates an absence of restric¬ 
tion on the voters’ power rather than an absence 
of the power itself.®® There exists other author¬ 
ity to the effect that the legislature may author¬ 
ize elections by a mode,other than political par¬ 
ties, notwithstanding constitutional provisions im- 


03. Tex.—Bell v. Hill, 74 S.W.2d 113, 
XI5, 123 Tex. 531, quotingr Coxp«i8 
OUcls. 

49 C.J. p 1075 note 26.- 

84. Pa.—Petition of “Liberal Par¬ 
ty,” 17 Pa.Dlst. & Co. 176, 

65. Pa.—^Petition of “Liberal Par¬ 
ty,” supra. 

66. Kan.—Ogff v. Glover, 83 P. 1039, 
72 Kan. 247. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 116, 
123 Tex. 531, quotingr Corpus Jiu 
xis. 

67. Tex.—^Bell v. Hill, supra. 

49 CJ. p 1075 note 28. 

68. Colo.—Clements v. People, 143 
P. 834, 58 Colo. 105. 

69. Colo.—Clements v. People, su¬ 
pra. 

49 C.J. p 1074 note 10. 

70. Tex.—Bell v. Hill, 74 S.W.2d 
113, 115, 123 Tex. 531, quotinsr Cor¬ 
pus JtiziB. 

49 C.J. p 1076 note 31. 

71. Tex.—^Bell v. Hill, supra. 

49 C.J. p 1075 notes 29, 30. 

7% Blfflxt to prganlze ox rMzffaaixe 
(1) The risrht to reorganize an old 


political party, or to organize a new 
one is inherent in the electors.— 
State V. Stewart. 210 P. 465, 469, 64 
Mont. 453. 

(2) “Such a right is a necessary 
accompaniment of popular govern¬ 
ment, without which our govern¬ 
ment would be bereft of efficient 
vital force and in danger of the 
evils of absolutism."—State v. Stew¬ 
art, supra. 

73- U.S.—Grovey v. Townsend, Tex., 
55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680. 

Ind.—Sarlls v. State, 166 .N.B. 270, 
201 Ind. 88, 67 A.L.R. 718. 

Mont.—State v. Stewart, 210 P. 465, 
64 Mont. 453. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 631. 

Wis.—State ex rel. Bkern v. Dam- 
mann, 254 N.W. 769, 215 Wis. 
394. 

Call for convention to oxganlze 
(1) Under statute, it was not nec¬ 
essary to issue a public call for a 
convention for purpose of organizing 
a political party.—State ex rel. Shall-1 
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cross V. Slaughter, Del.Super., 1$ A. 
2d 116. 

(2) Call for convention to nomi¬ 
nate candidates see infra § 99. 

74. Wis.—State ex rcl. Ekern v. 
Dammann, 264 N.W. 759, 215 Wis. 
394. 

75. Wis.—State ex rel. Ekern v. 
Dammann, supra. 

76. Ind.—Sarlls v. State, 166 N.E. 
270, 201 Ind. 88, 67 A.L.R. 718. 

77. U.S.—Grovey v. Townsend, 
Tex., 55 S.Ct. 622, 295 U.S. 45, 79 
L.Ed. 1292, 97 A.L.H. 680. 

Tex.—Bell V. Hill, 74 S.W.2d 113, 
123 Tex. 531. 

Wis.—State ex rel. Ekern v. Dam¬ 
mann, 254 N.W. 759, 216 Wis. 
394. 

78. Tex.—Bell v. Hill. 74 S.W.2d 
113, 123 Tex. 531, 116, quoting 
Corpus juris. 

49 C.J. p 1076 note 33. 

79. Wis.—State ex rel. Ekern v. 
'Dammann, 254 N.W. 769, 215 Wis. 

394. 

80. Wis.—State ex rel. Ekern v. 
Dammann, supra. 
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pliedly securing the right of the electors to form 
such parties.si There also exists authority to the 
effect that the only limitations on the right of the 
people to form and operate political parties, as 
guaranteed by a state constitution, is the constitu¬ 
tional requirement that a republican form of gov¬ 
ernment be maintained legislative power is 

limited to legislation securing the public peace and 
good order and making effective the right of as¬ 
sembly and petition, and the like, in accordance 
with the guarantee itself and, as will be noted 
in a subsequent paragraph of this section, that 
when a party is formed, it has certain rights and 
privileges which are beyond control or interfer¬ 
ence by the legislature. At any rate the right of 
the people to form political parties should not, as 
a general principle, be inhibited in any degree if 
possibly consonant with existing statutes relating 
to elections.S^ number of voters that must 

unite in order to form a legal party cannot be 
prescribed by law without violating one of the 
fundamental theories of popular government.85 

A statute providing for commission and city 
manager plan of government has been held not 
unconstitutional as prohibiting political parties or 
as authorizing interference with them. 

Rights and powers of party. Political parties, 
as political organizations, have been said to possess 
certain inherent powers which exist regardless of 
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statute, such , as the power to conduct general elec¬ 
tions, manage campaigns, and the like. 87 In the 
absence of legislative regulation, a political party 
is held to possess plenary powers as to the affairs 
of the party it is governed by its own usages 
and establishes its own rules,®^ and, so long as it 
keeps within its legitimate sphere may do what¬ 
ever may be necessary or proper to maintain the 
integrity and advance the interests of the party.®® 

A local association bearing the name of a par¬ 
ticular party has been held not to constitute such 
a legal entity as is capable of taking title to cer¬ 
tain funds.®! 

Membership, A political party is the judge of 
the election and qualification of its members.®^ 
According to some authority, the right and power 
of the political party to prescribe the qualifications 
of its members is inherent,®® as is the right to ex¬ 
pel or refuse to seat any committeeman who does 
not subscribe to the party prmciples.®^ 

The right to organize and maintain a political 
party when guaranteed by constitutional provision 
has been held to include a guarantee of every priv¬ 
ilege essential or reasonably appropriate to the ex¬ 
ercise of such right, including the right or priv¬ 
ilege, beyond control of the legislature, to exist, 
to determine the policies of the party and to define 
its membership ;®5 the right of the party to de¬ 
termine its own membership and policies is of 


81. Wis.—State v. Buer, 182 N.W. 
855, 174 Wls. 120. 

IToupartisaiL election, statutes have 

been upheld under the text rule.— 
State v. Buer, supra. 

82. U.S.—Grovey v. Townsend, Tex., 
55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292. 97 A.L..R. 680. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 631. 

83. Tex.—Bell v. Hill, supra. 

84. N.T.—Brooks v. Griffin, 18 N. 
Y.S.2d 460, 173 Mlsc. 496. 

85. Tex.—Bell v. Hill, 74 S.W.2d 113, 
115, 123 Tex. 531, quoting Corpus 
Juris. 

49 G.J. p 1076 note 34. 

86. Ind.—Sarlls v. State, 166 N,E. 
270, 201 Ind. 88, 67 A.L..R. 718. 

87. Ill.—People v. Kramer, 160 N. 
R 60, 328 Ill. 512. 

88. Mont.—State'v. Stewart, 210 P. 
465, 64 Mont. 453. 

49 C.J. p 1076 note 37. 

State convention, of a political par¬ 
ty is the supreme Judiciary within 
the party of its own affairs, so long 
as it properly represents the elec¬ 
tors of the state comprising the 
party organization.—State v. Stewart,. 
s*upra. 


89. Mont.—State v. Stewart, supra. 
49 C.J, p 1076 note 37. 

90. Mont.—State v. Stewart,, supra. 

91. Assessments of candidates 

(1) Political association known as 
the Democratic Party of Tarrant 
County has been held not a legral 
entity capable of taking title to 
funds collected under statute from 
candidates in primary election.— 
Kauffman v. Parker, Tex.Civ.App.,, 
99 S.W.2d 1074. 

(2) Assessments of candidates by 
party committee see infra 87. 

92. Ark.—Robinson v. iEIolman, 26 
. S.W.2d 66, 181 Ark. 428, appeal* 

dismissed 51 S.Ct. 88, 282 U.S. 804, 
75 L.Ed. 722., 

Mont.—State vl Stewart, 2lb, P. 465, 
64 Mont. 453. . 

Tex.—Bell v. Hill, 74 S.W.2d 113, 115, 
123 Tex. 531, quoting Corpus Ju- 
- zis—^White V. Lubbock, , Civ.App., 
30 S.W.2d 722. 

.Bestzlction to whits persons 

(1) The party may prescribe that 
its membership shall be*' restricted 
I to white persons. 

U.S.—Grovey v. Townsend, Tex., ^5 
I S.Ct. 622, .295 U.S. 45, 79 L.Ed. 

I 1292, 97 A.L.R. 680. 
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Ark.—Robinson v. Holman, 26 S.W. 
2d 66, 181 Ark. 428, appeal dis¬ 
missed 51 S.Ct. 88, 282 U.S. 804, 
76 L.Ed. 722. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 531—^White v. Lubbock, 
Civ.App., 30 S.W.2d 722. 

(2) Such restriction by the party 
does not come within the prohibi¬ 
tion of the Fourteenth or Fifteenth 
Amendment to the federal constitu¬ 
tion. ' 

Ark.—^Robinson v. Holman, supra. 
Tex.—White v. Lubbock, supra. 

93.. U.S.—Drake v. Executive Com¬ 
mittee of Democratic Party for 
City of Houston, D.C.Tex., 2JF*. 
Supp. 486. 

Ark.—^Robinson v. Holman, 26 S.W.2d 
66, 181 Ark. 428, appeal- dismissed 
51 S.Ct. 88, 282 U.S. 804, 75 L.Ed. 
722. 

94. Wash.—^Anderson v. Millikin, 5§ 
. P.2d 296, 186 Wash., 602. 

95. U.S.—Grovey v. Townsend, Tex.. 

55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680, . , ^ 

Tex.—B^ll v. Hill, 74', S.W4d,-113, 
128 .Tex. 531. ^ l, . > , rt 
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necessity to be exercised by the state convention 
of the partyand cannot under any circumstanc¬ 
es be conferred on a state or governmental agen¬ 
cy,nor be taken away from the party by any 
legislative act of the state.®^ It has, likewise, been 
held that political parties, as such, have the power 
beyond statutory control to prescribe what persons 
shall participate as voters in party conventions.®® 

Name, An independent political party is not 
authorized to use the name of a regular existing 
political party without first obtaining its consent.^ 
Accordingly, such use in the advertising material 
of an independent party in promoting the election 
of its nominee for public office has been prohib¬ 
ited,^ nor may the organizers of a new state party 
use the name of a presidential candidate in such 
party’s name without his conknt.® 

d. Existence and Termination Thereof 

Under statutory definition, a political party may cease 
to exist on failure to poll a certain number or percentage 
of votes cast at a certain ejection. 

Where the existence of a political party is, by 
statutory definition of the term, limited to organ¬ 


izations polling a certain number or percentage of 
votes cast at certain elections, an organization fail¬ 
ing to poll the required number of votes ceases to 
exist as a recogpiized political party,^ and only po¬ 
litical parties existing as such under statutes re¬ 
stricting nomination of candidates in the regular 
way to parties polling a certain percentage of votes, 
are entitled to nominate in that way, see infra § 
91. Where the question for determination is wheth¬ 
er a certain party has gone out of existence at a 
certain time, one who asserts that such party was 
in existence at such time has the burden of proving 
such existence as a fact.® 

§ 85. Of&cers and Committees 

Officers and committees of political parties are not 
usually regarded as public officers. 

Officers of a political party, although provided 
for by statutory law, may not be regarded as pub¬ 
lic or governmfental officers.^ So, the position of 
party committeemen is not usually regarded as 
constituting a public office,*^ under the view that 
such position is merely a party position,® carries 


96. Tex,—Bell v. HUl, supra. 

97. U.S.—Grovey v. Townsend, Tex., 
55 S.Ct. 622, 295 U.S. 45, 79 Li.Bd. 
1292, 97 A.L,.R. 680. 

Tex.—Bell v. Hill, 74 .S.W.2d 113, 
123 Tex. 631. 

98- XT.S.—Grovey v. Townsend, Tex., 
55 S.Ct. 622, 295 U.S. 45, 79 L.Bd. 
1292, 97 A.L..R. 680. 

Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 531. 

Statute x^ating to selection of dele¬ 
gates 

A Texas statute, Vernon Civ. St. 
Annot. art 3167, purporting to regu¬ 
late the manner in which delegates 
to a national convention of the party 
shall be selected by state conven¬ 
tion called for such purpose has been 
held, under the text rule, not to re¬ 
strict the power of the state conven¬ 
tion to define party policies and 
membership. 

XJ.S.—Grovey v. Townsend. Tex., 55 

S. Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97. A.L.R. 680. 

Tex.—Bell v. Hill, 74 S.-W.2d 113, 
123 Tex. 631. 

99. Tex.—White v. Lubbock, Civ. 

App., 30 S.W.2d 722. 

1. N.Y.—Pay v. O’Connor, 8 N.T.S.2d 
56, 169 Misc. 466, affirmed 12 N. 

T. S.2d 784, .257 App.Dlv. 815, ap¬ 
peal granted 13 N.Y.S.2d 281, 257 
App.Div. 947, affirmed 24 N.E.2d 
497, 281 N.Y. 849. 

8. ‘ N:Y,—Pay v. O’Connor, supra. 
Statute Inapplicable 
- Statute providing that the name* 
selected for an independent body 


making the nomination shall not 
include the name or part of the 
name or an abbreviation of the name 
of a then existing party being lim¬ 
ited to the purpose of avoiding con¬ 
fusion in the minds of the voters in 
connection with the election machin¬ 
ery whether ballot or machine, does 
not extend to advertising matter 
which is put out by the independent 
body making the nomination.—^Pay 
V. O’Connor, supra. 

nse of speoilLc name permitted or 
not permitted 

(1) Under the text rule, where one 
who had represented the democratic 
party in congress was unsuccessful 
in his attempt to procure that par¬ 
ty’s nomination for reelection but 
was nominated by an independent 
party known as the Andrew JTackson 
party, it was prohibited from using 
the term “Democratic” in advertis¬ 
ing promoting his election.—^Pay v. 
O’Connor, supra. 

(2) The candidate himself was, 
however, entitled to call himself 
a democrat and to inform his consti¬ 
tuents thaf as a democrat he was 
standing for election as the inde¬ 
pendent candidate of the Andrew 
Jackson. Party, if such were the 
fact, since the fact that the inde¬ 
pendent candidate was not favored 
with the democratic party nomina¬ 
tion would not deprive him of his 
status of a, democrat.—^Pay v. O'Con¬ 
nor, supra. 

3, - Wash.—State v. Hinkle, 229 P. 

317, 131 Wash. 86. 
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4. Pla.—State v. Gerow, 85 So. 144, 
79 Pla. 804. 

N.Y.—^Amter v. Plynn, 9 N.E.2d 975, 
276 N.Y. 396, affirming 297 N.Y.S. 
906, 251 App.Div. 921, affirming 298 
N.Y.S. 872, 163 Misc. 375. 
Communist party 

Under statute defining term “par¬ 
ty” as a political organization which 
had polled at least twenty-five thou¬ 
sand votes for governor at last elec¬ 
tion or had polled fifty thousand 
votes at election for governor after 
January 1, 1936. Communist Party by 
failing to poll fifty thousand votes in 
gubernatorial election in 1936 ceased 
to be a “party” under statute.—^Am- 
ter V. Flynn, supra. 

^ Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

Party held not in existence at time 
in question 

Mont.—State v. Stewart, supra. 

6. Tex.—Walker v. Hopping, Civ. 
App., 226 S.W. 146. 

7. Pla.—State ex rel. West v. Gray, 
169 So. 37, 124 Pla. 530—State ex 
rel. West v. Gray, 169 So. 36, 124 
Fla. 528. 

Ill.—People V. Kramer, 160 N.B. 60, 
328 111. 512. 

Mass.—^Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 
491. 

8. Fla.—State ex rel. West v. Gray, 
160 So. 36, 124 Fla. 5:28. 

■ITational committeemen 
Fla.—State ex rel. West v. Gray, 
169 So. 37, 124 Fla. 530—State ex 
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with it no salary, fees, or emoluments,^ and such 
committeemen represent the members of political 
parties, are accountable to them alone, are not 
required to qualify as are other officers, and do not 
represent the public at large or exercise any of 
the sovereign powers of the state.^® On the other 
hand, there exists authority to the effect that, while 
a member of a certain state committee of a politi¬ 
cal party may not be an officer or state officer in 
the same sense as is the governor of the state, the 
position of such member is a public office where so 
referred to in the statute creating the position, 
and that, notwithstanding the member is elected 
from a parish or a ward in a city, within the state, 
he is a state officer since he is a member of a state 
body whose functions and duties are of a state-wide 
nature.ii Under particular statutory provisions, 
the state and local committees of all political par¬ 
ties are specifically recognized as legal committees 
and the governing authorities of such parties.^^ 

Where the members of a party committee have 
been duly elected in accordance with party rules, 
the committee thus formed will be deemed to be the 
valid one in the absence of a showing that such 
members have been removed in accordance with 
the procedure provided by the party for that pur- 
pose.i3 Where the legislature in providing for 
party committees fails to provide for local com¬ 
mittees in certain districts, the party may in those 
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districts act through such committee or committees 
as the party may choose.^^ 

Under statute the county committee of a politi¬ 
cal party may be an unincorporated association.^^ 
Where the legislature exercises its power to define 
a county committee within the meaning of the 
election law, only such county committee as the 
legislature chooses to recognize has any right to 
deal with the election machinery 

Eligibility and qioalifications. Under some stat¬ 
utes, to be eligible to the position of party com¬ 
mitteeman, one must at the time of his election be 
an enrolled voter of the partyand be a resident 
of the election district which he represents.^® Un¬ 
der other statutes, a candidate for such position 
need not be an affiliated member of the party^® or 
qualified to vote in its primary election,^® nor 
need he be a registered voter of the district which 
he seeks to represent.®^ Under particular stat¬ 
utes, a candidate for such position must reside 
at the address stated by him in his declaration of 
candidacy and be a qualified elector in the ward 
and precinct in which such address is located when 
he signs and swears to such declaration as required 
by statute.®® Under statute a county committee¬ 
man must continue to reside in the county in order 
to be qualified to hold such position.®® A particu¬ 
lar primary election statute providing for the elec¬ 
tion of ward committeemen has, however, been 
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rel. West v. Gray, 169 So. 36, 124 
Fla. 528. 

9 . Ill.—^People V, Kramer, 160 N.E. 
60, 328 Ill. 512. 

10. Ill.—People V. Kramer, supra. 

11 . La.—State ex rel. Tuttle v. Re¬ 
publican State Central Committee 
of Louisiana, App., 192 So. 740. 

12 . La.—Parker v. Democratic Ex¬ 
ecutive Committee of Franklin 
Parish, 5 La.App. 712. 

13. Ky.—Russell v. Rhea, 106 S.W. 
2d 148, 269 Ky. 138. 

14. Mo.—State ex rel. Kimbrell v. 

Becker, 237 S.W. 117, 291 Mo. 

409. 

Constraction of statute 

Where determination of the ques¬ 
tion whether the legislature has pro¬ 
vided for local party committees in 
certain districts involves construc¬ 
tion of an ambiguous statute, that 
construction should be adopted 
which is in accord with the long 
practice under it of all parties and 
party officials charged with its exe¬ 
cution and with the general scheme 
of representative party govei^iment. 
—State ex rel. Kimbrell v. Becker, 
supra. 

15- N.T.— Democratic Organization 
of Richmond County v. Democratic 


Organization of Richmond County, 
1 N.T.S.2d 349„ 253 App.Dlv. 820— 
Saxer v. Democratic County Com¬ 
mittee of Erie County, 291 N.Y.S. 
18, 161 Misc. 35. 

16 . N.J.—Heath v. Rotherham, 77 
A. 520, 79 N.J.Law 22. 

17. N.T.—Matter of Werther, 158 N. 
T.S. 321, 94 Misc. 681. 

18 . DesignatiLou in. more than, one 
district 

(1) Under statute relating to coun¬ 
ty committee constituted by the elec¬ 
tion in each election district within 
county of at least two members, a 
person cannot be designated for the 
party position of member of county 
committee in more than one election 
district, notwithstanding that such 
prohibition is not specifically set 
forth in the Election Law.—Applica¬ 
tion of Ryan, 14 N.T.S.2d 539, 172 
Misc. 105, affirmed 14 N.Y.S.2d 541, 
257 App.Div. 1068. 

(2) Moreover, the vice in designat¬ 
ing a candidate in more than one dis¬ 
trict cannot be obviated by his resig¬ 
nation from the position in all but 
one district if elected in more than 
one.— Application of Ryan, supra. 

19. Mo.—German v. Sauter, 109 A. 
671, 136 Md. 52. 

Ill 


Democrat ou Bepnlbllcan committee 
An affiliated Democrat, who com¬ 
plies with statutory provisions as to 
residence, payment of fees, and the 
like, may be eligible as a candidate 
for the office of,central committee¬ 
man to the Republican party.—Ger¬ 
man V. Sauter, supra. 

20. Md.—German v. Sauter, supra. 

21. Md.—German v. Sauter, supra. 

22 . Ohio.—State ex rel. Latimer v. 
Leonard, 29 N.B.2d 432, 65 Ohio 
App. 158—State ex rel. Shroer v. 
Schirmer, 195 N.E. 262, 49 Ohio 
App. 103. 

DeterminatioiL as to party member¬ 
ship 

(1) Determination of board of elec¬ 
tions that challenged candidates for 
committeemen were not party mem¬ 
bers and, therefore, ineligible under 
statute is conclusive in absence of 
fraud.—Sullivan v. State, 181 N.E. 
805, 126 Ohio St. 387. 

(2) Judicial supervision as regards 
party organizations and regulations 
generally see infra § 88. 

23. N.T.—^Hart v. Sheridan, 5 N.T.S. 
2d 820{ 168 Misc. 386. 
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[leld not to require that the candidate reside in the 
ivard which he represents.^^ Under a statute pro¬ 
dding for the election of committeemen and com- 
nitteewomen from each senatorial district and that 
lot more than two shall be from the same county, 
ivhere the two candidates receiving the highest 
iTote as committeeman and committeewoman -re¬ 
spectively are from the same county, all other 
::andidates from such county are disqualified.26 
Dnly members of a county committee are, under 
statute, eligible for membership in its executive 
:ommittee.26 In the absence of a contrary statu¬ 
tory provision, membership in a city committee is 
not restricted to persons who are members of the 
county committee of the party.27 One elected to 
the position of party committeeman is not dis¬ 
qualified by reason of the fact that, his candidacy 
has been supported by a leader of a rival political 
party.26 Bias or interest does not disqualify a 
state central committee appointed to settle contro¬ 
versies between nominees.29 

Under. statute officers of the county, committee 
of a party must be enrolled members of such par¬ 
ty but need not be members of the committee,^^ 
although such officers are admitted to membership 
on such committee by virtue of their election as 
committee officers.^i Under county committee 
rules expressly so providing, an officer of a city 
committee need not be a committeeman.32 
Eligibility of person to fill vacancy in position 
of committeeman see infra § 86 b (1) b. 

Eligibility and qualifications of candidates for 

24. Ill.—^People V. Lltslnger, 223 Ill. 

App. 103. 

2& W.Va.—State v. Sharp, 144 S.E. 

562, 106 W.Va. 21. 

26. N.T.—Theofel v. Butler. 236 N. 

T.S. 81. 134 Misc. 259. 

27. N.T.—^Thayer v. Ganter, 22 N. 

T.S.2d 6. 174 Misc. 394. 

28. N.T.—Maisel v. Cohen, 22 N.T. 

'S.2d 490, affirmed 22 N.T.S.2d 199, 

259 App.Div. 1086, reargument de¬ 
nied 22 N.T.S.2d 464, 259 App.Div. 

1117. 

29. Wis.—State v. Houser, 100 N. 

W. 964, 122 Wis. 534. 

32. N.T.—Thayer v. Ganter, 22 N. 

T.S.2d 5. 174 Misc. 394. 

31. N.T.*—Thayer v. Granter, supra. 

32. N.T.—Thayer v. Ganter, supra. 

33. Ill.—^People V. Deneen, 100 N.E. 

236. 256 Ill. 436. 

34. W.Va.—Gainer v. County Court 
of Calhoun County, 199 S.E. 878, 

120 W.Va. 409. 

85. N.T.—"Theofel v. Butler, 236 N. 

T.S. 81. 134 Misc. 259. 


nomination to public office generally are discussed 
infra §§ 130-134 of this title. 

Eligibility and qualifications of delegates to par¬ 
ty conventions are treated in § 98. 

Meetings and organization; de facto officers and 
committees, A statute providing that senatorial 
committeemen shall meet within a certain number 
of days after election and organize has been held 
not to be mandatory, and failure to organize does 
not invalidate the title of the committeemen or 
their acts at a meeting held after organisation.33 
In the absence of statute prescribing any particu¬ 
lar mode for calling meetings of a political com¬ 
mittee, no personal service of the call for a meet¬ 
ing is required.34 Subject to statute and under 
party rules the chairman of the committee is au¬ 
thorized to issue all calls for meetings of the com¬ 
mittee, and in the absence of a capricious or un¬ 
reasonable refusal on his part to convene the com¬ 
mittee and thus paralyze that body to the detriment 
of the party no one else has authority to issue the 
call.35 

Under some circumstances, persons acting as 
political officers and committees occupy the status 
of de facto officers and committees whose acts are 
valid as to the public and third persons and are not 
subject to collateral attack.36 

§ 86. -Appointment or Election and Ten¬ 

ure 

a. Appointment or election 

b. Tenure 

1Vra-ViT*g 

(1) Where city central committee 
met and acted as such in making 
nomination, even if it was not legal¬ 
ly elected, it was at least de facto 
committee, and its authority could 
not he collaterally attacked in action 
to which it was not party.—State v. 
Board of Election Com'rs of City of 
Tipton, 149 N.E. 69, 196 Ind. 472. 

(2) This is so notwithstanding 
such committee was selected by an¬ 
other committee which had no legal 
authority to make such selection.— 
State V. Board of Election Comers of 
City of Tipton, supra. 

Action and recognition as coinnsittee 
member 

Where a member of a county com¬ 
mittee continues to hold his place 
on committee and is recognized as a 
member and allowed to participate 
as such by a majority of remain¬ 
ing de jure members, he is a de 
facto member, whose acts are valid 
as to the public and third per¬ 
sons.—State V. McDowell County 
Court, 103 S.E. 330, 86 W.Va. 479. 


36. Ind.—State v. Board, of Elec¬ 
tion Com’rs of City of Tipton, 149 
N.B. 69, 196 Ind. 472. 

W.Va.—State v. McDowell County 
Court, 103 S.E. 330, 86 W.Va. 479. 
After abortive attempt to organize 
axLd elect 

After an attempt by members of 
a new county committee to organize 
and elect officers and an executive 
committee proves abortive, the exist¬ 
ing officers and executive committee 
continue to function as de facto offi¬ 
cers with powers and duties pre¬ 
scribed by county committee rules.— 
Greenberg v. Cohen, 17 N.T.S.2d 900, 
173 Misc. 405—Greenberg v. Cohen, 
17 N.T.S.2d 895, 173 Misc. 372, af¬ 
firmed 17 N.T.S.2d 878, 258 App.Div. 
1039. 

Injunction, against candidate elect 
In a proceeding to review the ac¬ 
tion of inspectors of a primary elec¬ 
tion, a supreme court justice has no 
power to enjoin the persons whose 
election is under review from acting 
as members of a party committee 
pendente lite.—^Matter' of HoUe, 145 
N.T.S. 388, 160 App.Div. 369. 
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a. Appointment or Election. 

Political oflleera and committees are appointed or 
elected as provided by law. 

Appointment of political officers or committees, 
to be valid, must be in compliance with statute and 
in conformity with conferred power to appoint.^^ 

Nominating petitions. As in the case of nomi¬ 
nation of candidates for public office, see infra §§ 
106—110, under statute candidates for party com¬ 
mitteemen may be nominated or designated by pe¬ 
tition of the electors.38 It is essential to the valid¬ 
ity of such petition that it be in compliance with 
statutory requirements,39 particularly those pre¬ 


§ 86 

scribing the form of such petition,40 those relating 
to signatures and verification^! and to numbering.42 
Isolated cases of forgery and false attestation in a 
designating petition for party committeemen may 
not, however, so permeate with fraud the entire 
petition as to require its rejection.^® A statute 
providing for the election of national committee¬ 
men by the state committee of the party precludes 
their selection by nominating petition.44 

Pnmflry election statutes may be applicable to 
the election of candidates for party committee- 
man,45 and such primary election statutes, ac- 


37. Colo.—Liggett v. Orr, 55 P. 178, 
25 Colo. 462. 

N.Y.—Theofel v. Butler, 236 N.T.S. 
81, 134 Misc. 259. 

AppointmeiLt not in. compliance with 
statute 

N.Y.—Theofel v. Butler, supra. 

Power lu chainnan and secretary 
Jointly 

Where authority to appoint mem¬ 
bers of a committee is vested in the 
chairman and secretary jointly an 
appointment by the chairman only is 
invalid.—Liggett v. Orr, 55 P. 178, 26 
Colo. 462. 

38. N.Y,—^Dougherty v. Cohen, 6 N. 
Y.S.2d 657, 255 App.Div. 722— 
Brooks V. Griffin, 18 N,Y.S,2d 460, 
173 Misc. 496. 

Petitions not invalid 

(1) The record or evidence in par¬ 

ticular cases has been held insuffi¬ 
cient to sustain findings or rulings 
to the effect that designating peti¬ 
tions for the office of county com¬ 
mitteemen were invalid.—^Application 
of Eddins. 14 N.Y.S.2d 497, 257 App. 
Div. 1070—Application of Bess, 14 N, 
Y.S.2d 497, 257 App.Div. 1069— 

Dougherty v. Cohen, 6 N.Y.S,2d 657, 
255 App.Div. 722. 

(2) Designating petitions for state 
committeemen were, under the facts 
of a particular case, held not to be 
invalid as a matter of law.—Lapardo 
V. Commissioners of Electlops of 
qity of New York, 6 N.Y.S.2d 562, 
255 App.Div. 722. 

39. N.Y.—In re Sullivan, 18 N.Y.S. 
2d 723,'259 App.Div. 752. 

Ohio.—^Koehler v. Board of Elections 
of Butler County, 181 N.E. 107, 
125 Ohio St. 251. 

Cure of defects 

Defects in falling to comply with 
statutory reqiulrements cannot be 
cured after the time for filing the 
petition has passed.—^Koehler v. 
Board of Elections of Butler County, 
supra. 

40. N.Y.—easier v. Board of Elec¬ 
tions of Herkimer County, 229 N. 
Y.S. 53. 131 Misc. 744. * ■ 

29 C. J.S.-8 


Sex of designees held sufficiently 
indicated by petition in compliance 
with statutory requirement.—^Alexan¬ 
der V. Cohen. 6 N.Y.S.2d 748, 255 App. 
Div. 721, reversing 7 N.Y.S.2d 362, 
169 Misc. 151. 

41. N.Y.—In re Sullivan. 18 N.Y.S. 

2d 723, 269 App.Div. 752. 

Ohio.—Koehler v. Board of Elections 
of Butler County, 181 N.E. 107, 
125 Ohio St 251. 

Anthentloatloii of signers’ signatuves 

(1) Provisions for the authentica¬ 
tion of the signatures of the signers 
of such petitions are as mandatory 
as the authentication of the signa¬ 
ture of the candidate himself.—Koeh¬ 
ler V. Board of Elections of Butler 
County, supra. 

(2) Where the candidate for posi¬ 
tion of committeeman and his pe¬ 
titioners have done all that the law 
requires mere technical defects in 
the certificate of the notary taking 
acknowledgment and administering 
the oath to such petitioners will not 
invalidate the petition.—Sullivan v. 
State, 181 N.E. 805, 125 Ohio St 
387. 

Determining validity of verification 
Board of elections under the elec¬ 
tion law of New York has been held 
to have the powep in the first in¬ 
stance to determine whether a desig¬ 
nating petition for state committee¬ 
man has been verified in accordance 
with statute.—Casler v. Board of 
Elections of Herkimer County, 229 
N.Y.S. 53, 131 Misc. 744. 

Failure to sign affidavits 
That signers of certain petitions 
designating certain candidates for 
party committeemen failed to sign 
the affidavits to such petitions as re¬ 
quired by statute has been held to 
invalidate them.—^Stephen v. Lail, 
248 P. 1012, 80 Colo. 49. 

Fraud In procuring signatures 
Evidence held insufficient to indi¬ 
cate that fraud was committed in 
procurement of signatures to desig¬ 
nating petitions for state committee¬ 
men.—In re Flam, 18 N.Y.S.2d 690, 
259 App.Div. 215. 
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Petition signed by five electors 
Petition signed by five electors of 
party has been held sufficient under 
a particular statute.—State v. Board 
of Elections of Montgomery County, 
171 N.B. 315, 122 Ohio St. 278. 

43. N.Y.—In re Nagiel, 16 N.B.2d 
801, 278 N.Y. 696, reversing 6 N.Y. 
S.2d 658, 255 App.Div. 723—In re 
Eul, 16 N.E.2d 801, 278 N.Y. 695, 
reversing 6 N.Y.S.2d 658, 255 App. 
Div. 723. 

Failure to number 

Noncompliance with a statute re¬ 
quiring that desigmating petitions 
for committeemen be numbered con¬ 
secutively beginning with number 
one, at the foot of each page, has 
been held to require that they be 
stricken.—^In re Nagiel, 16 N.E. 2d 
801, 278 N.Y. 696, reversing 6 N.Y.S, 
2d 658, 255 App.Div. 723—In re Eul, 
16 NE.2d 801, 278 NT. 695, revers¬ 
ing 6 NY.S.2d 658, 255 App.Div. 
723. 

43. NY.—In re lorio, 19 NY.S.2d 
328, 174 Misc. 225. 

Forgery of one signature 
The entire petition of an indi¬ 
vidual, on his own behalf and on be¬ 
half of other candidates for party po¬ 
sitions, was not invalidated where 
subscribing witness did not partici¬ 
pate in forgery of signature on one 
sheet.—^Harvey v. Cohen, 18 N.Y.S.2d 
720, 259 App.Div. 751. 

Twelve sheets vitiated 
The fact that every one of twelve 
sheets containing a total of two 
hundred and twenty-eight signatures 
contained a forgery or false attesta¬ 
tion has been held not to require the 
rejection of the remaining eighty one 
sheets containing a sufficient number 
of valid signatures to meet the stat¬ 
utory requirement.—^In re lorio, 19 
NY.S.2d 328, 174 Misc. 225. 

44. Pa.—^In re BonniwelFs Nomina¬ 
tion, 5 Pa.Dist. St Co. 356, 27 
Pauph.Co. 104. 

45. Ark.—Williamson v. Killough, 
46 S.W.2d 24, 185 Ark. 134. 

Ill.—^People V. Kramer, 160 NB. 60, 
328 Ill. 612. 
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cording to the decisions, are constitutional^® and 
mandatory. According to some authority a pri¬ 
mary election statute which applies to election of 
committeemen destroys the voluntary character of 
a county general committee^® and controls not only 
the choice but the conduct of political commit- 
tees.49 Moreover, it has been held that a mem¬ 
ber of the county general committee holds office 
under and by virtue of such statutes and that un¬ 
der them the committee has no discretion to judge 
of the qualifications of its members.®® Under a 
primary election statute providing that it shall 
apply to the election of party officers unless the 
state executive committee directs their selection 
otherwise, it has been held, however, that the man¬ 
ner of selecting such officers is left to the sound dis¬ 
cretion of such committee.In accordance with 
the rule that the positions of national committee¬ 
men are not such public offices as are contem¬ 
plated by the constitution and laws of a state, see 
supra § 85, it has been held that a statute author¬ 
izing the state executive committee of a party to 
select such committeemen by primary election does 
not require that this be done.®^ General election 
laws have been held to apply to the election of 
party committeemen at a primary.®® Under stat¬ 
ute defining political parties as those polling a cer¬ 


tain number of votes in a certain election, a party 
which fails to poll the required number of votes 
is not entitled to have the secretary of state ac¬ 
cept its statements as to party positions to be filled 
at a primary election.®^ As regards the selection 
of a committeeman to represent a newly created 
election district at a primary election, it has been 
held that a resolution creating such district does 
not become effective until the time specified by 
statute.®® 

Declarations of candidacy. Statutory provisions 
requiring a candidate for the position of party com¬ 
mitteeman to subscribe, swear to, and acknowledge 
his declaration of candidacy are mandatory;®® a 
declaration not in compliance with such provisions 
is void;®7 and, after the time for filing such dec¬ 
laration has elapsed such defects cannot be cured.®® 
On the other hand, a declaration of candidacy may 
not be rendered insufficient for mere failure to 
name the city containing the district which the can¬ 
didate seeks to represent in the absence of specific 
statutory requirement that such city be named and 
in view of statutory, policy that declarations of 
candidacy shall not be rejected for mere technical 
defects.®® 

Declination of designation. Declinations of des¬ 
ignation for party position, in order to be effective. 


W.Va.—State v. Ewers, 144 S.E. 678, 
106 W.Va. 18. 

20 C.J. p 112 note 78. 

Placing name on Tiallot 

<1) The hoard of elections of the 
city of New York has power to pass 
on the question as to whether the 
names of certain candidates to be 
voted for at the primary election 
shall be placed on the primary bal¬ 
lot.—^Application of Cahill, 178 N.Y. 
S. 468, 108 Misc. 449. 

(2) Where secretary of common¬ 
wealth has certified names for print¬ 
ing on primary ballot, subsequent 
questions of qualification of candi¬ 
dates for office of party committee¬ 
man must be decided by court of 
common pleas.—Commonwealth ex 
rel. Albert v. Hard, 2 Pa.Dist. & Co. 
520. 

Determination, of election 
The statute authorizes the court 
in summary proceedings to deter¬ 
mine the election of a candidate at a 
primary election for member of a 
county committee.—Matter of Hines, 
126 N.Y.S. 386, 141 App.Div. 569— 
Matter of Zimmer, 136 N.Y.S. 506, 
77 Misc. 336. 

46. Ga.—Green v. Harper, 170 S.E. 
872, 177 Ga. 680, followed in Dem¬ 
ocratic Executive Committee v. 
Howell, 170 S.E. 874, 177 Ga. 686. 
Ill.—^People v. Kramer, 160 N.E. 60, 
328 111. 512. 


Wash.—^Anderson v. Millikin, 69 P.2d 
295, 186 Wash. 602. 

47. W.Va.—State v. Ewers, 144 S.E. 
578, 106 W.Va. 18. 

48. N.Y.—^People v. Kings County 
Democratic General Committee, 58 
N.E. 124, 164 N.Y. 335, 51 L.R.A. 
674, reversing 65 N.Y.S. 57, 52 App. 
Div. 170, reversing 65 N.Y.S.' 418, 
31 Misc. 350, and distinguishing 
Matter of Ganley, 154 N.Y.S. 774, 
90 Misc. 447. 

49. N.Y.—People v. Kings County 
Democratic General Committee, su¬ 
pra. 

50. N.Y.—People v. Kings County 
Democratic General Co-mmittee, su¬ 
pra. 

51. Ala.—Smith v. McQueen, 166 So. 
788, 232 Ala. 90. 

52. Fla.—State ex rel. West v. 
Gray, 169 So. 37, 124 Fla. 530— 
State ex rel. West v. Gray, 169 So. 
36, 124 Fla. 528. 

53. Ind.—Beck v. Wetter, 151 N.E. 
401, 197 Ind. 522. 

Mo.—State ex rel. Dawson v. Falken- 
hainer, 15 S.W.2d 342, 321 Mo. 
1042. 

54. N.T.—Amter v. Flynn, 297 N.Y. 
S. 906, 251 App.Div. 921, affirmed 
9 N.E.2d 975, 275 N.Y. 396, affirm¬ 
ing 298 N.Y.S. 872, 163 Misc. 375. 

55. N.Y.—In re Gates, 14 N.Y.S.2d 

639, 172 Misc. 817. I 
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Stay 

Board of elections which by resolu¬ 
tion purported to create such dis¬ 
trict to become effective immedi¬ 
ately may, under the text rule, be 
subject to stay from certifying can¬ 
didates for party committeemen 
from such district in primary elec¬ 
tions held prior to the statutory 
date.- 7 -In re Gates, supra. 

56. Ohio.—^Koehler v. Board of 
Elections of Butler County, 181 N. 
B. 107, 125 Ohio St. 251. 

57. Ohio.—^Koehler v. Board of 
Elections of Butler County, su¬ 
pra. 

58. O’hio.—^Koehler v. Board of Elec¬ 
tions of Butler County, supra. 

59. Particular declaration, not in¬ 
sufficient 

Declaration of candidacy stating 
that declarant is a candidate for the 
county central committee from a 
numerically designated ward, but 
which omitted the name of the city, 
was not insufficient, where there was 
no law directly requiring the name 
of the city to be included and par^ 
ticularly where there was but one 
municipality in the county having 
the numerically designated ward 
contained in the declaration.—Brln- 
ston v. Butterfield, 194 N.E. 612, 48 
Ohio App. 564. 
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must be executed and acknowledged in the form 
prescribed by statute^® and filed within the pre¬ 
scribed time.®^ 

Withdrawal and forfeiture of candidacy for 
public office are discussed infra § 95. 

Declination of designation as candidate for del¬ 
egate to party convention is treated infra § 98. 

Filling vacancies in designation. Vacancies in 
a designation or nomination of candidates for par¬ 
ty positions are to be filled, as provided by law.62 

Filling vacancies in position of party committee¬ 
man see subdivision b (1) (b) of this section; in 
nomination of candidates to public office see infra 
§93; in public offices generally, see the C.J.S. title 
Officers §§ 51-53, also 46 C.J. p 974 note 67-p 978 
note 36. 

Ballots, conduct of election, count, canvass, and 
result. Ballots used in the election of candidates 
for political party positions must comply with the 
form and requisites prescribed by statute.®^ In 
view of the principle that a party committee can- 
hot adopt a rule which is contrary to statute, see 
infra § 87, no lawful primary ballot for election 
of party committeemen can be prepared in con¬ 
formity with such rule when its adoption is at¬ 
tempted;®^ nor can candidates for the position 


§ 86 

of committeeman desiring to have their names 
placed on the ballot be required, as a condition 
thereto, to pay a ballot fee under a committee res¬ 
olution which is contrary to statute.®® Under a 
statute relating to the eligibility of candidates for 
party position, a candidate who is not qualified is 
not entitled to have his name on the ballot in an 
election for such position.®® After an election dis¬ 
trict is abolished by decree of court setting up new 
districts in place of the old one and abolishing par¬ 
ty positions therein, candidates validly nominated 
in the old district are not entitled to have their 
names appear on the official primary ballot for 
election to the corresponding party position in the 
new district,®*^ and this is so notwithstanding such 
candidates have fully complied with applicable 
election statutes and are nominated by petition con¬ 
taining the names of a sufficient number of quali¬ 
fied electors in the new district.®® 

A statute requiring candidates for public office 
to file statements of their expenses does not apply 
to members of party committees elected at a pri¬ 
mary election.®® Requirements for filing of state¬ 
ments of expenses by candidates for public office 
are treated infra § 216. 

Under statute, in elections for the position of 
party committeemen, it is the duty of the board of 


60. N.T.—Brlkson v. Cohen, 276 N. 

T.S. 901, 243 App.Div. 1. 

AcknowledipiueiLt hy suhscxlhin^ 

witness was insufficient where the 
statute required acknowledgment hy 
the candidate himself.—Erikson v. 
Cohen, supra. 

61. N.T.—^Neary v. Voorhis, 202 N, 

T.S. 236, 207 App.Div. 419. 

Notice of designatioiL 

Acceptance of certificate filed after 
statutory time had elapsed was prop¬ 
erly refused notwithstanding the 
designated candidate did not learn 
of his designation until the day on 
which he tendered the declination, 
statutory requirement for notice of 
designation to nominees for public 
office not applying to a nomination 
for a party position.—^Neary v. Voor¬ 
his, supra. 

62. Time for filing certificate of 
desigrnation 

(1) In the absence of any specific 
statutory limitation for filing of cer¬ 
tificate where vacancy is caused by 
disqualification of a candidate for 
party committeeman, there is no 
time limit upon filing certificate to 
fill vacancy in designation of can¬ 
didate for such party position.—In 
re Schermerhorn, 262 N.T.S. 640, 141 
Misc. 228. 

(2) Filing designation of another 
candidate for party office to fill va¬ 


cancy caused by disqualification, 
prior to official finding by board of 
elections, was, under statute, held 
premature.—In re Schermerhorn, su¬ 
pra. 

(3) After board of elections finds 
candidate for party position dis¬ 
qualified, committee on vacancies 
may file another certificate of desig¬ 
nation.—^In re Schermerhofn, supra. 

63. N.T.—^Application of Bokor, 14 
N,T.S.2d 636, 172 Misc. 448, af¬ 
firmed 14 N.V.S.2d 539, 257 App. 
Div. 1069. 

Repetition of names 
N.T.—Koenig v. Britt, 133 N.T.S. 
839, 149 App.Div. 68, affirmed 98 N. 
B. 1106, 204 N.T. 681. 

20 C.J. p 117 note 57 [c]. 

Indication of voter’s choice 

(1) A statute for the printing of 
ballots whereby voters might by 
marking within a circle vote a 
straight ticket, does not, as regards 
ballots for election to party posi¬ 
tions, require that there should be a 
complete ticket, and a candidate for 
a party position in another district 
is not so injured as to be entitled to 
relief by the printing of such circle 
over a group not constituting a com¬ 
plete ticket.—^Application of Bokor, 
14 N.T.S.2d 536, 172 Misc. 448, af¬ 
firmed 14 N.T.S.2d 639, 257 App.Div. 
1069. 


(2) Under statute, in elections for 
position of party committeemen, bal¬ 
lots marked in the circle above one 
of the sets of candidates, and also 
opposite one or more names in the 
other set on the same ballot are 
valid as Indicating an Intent to vote 
for all candidates in the first group 
except those whose names corre¬ 
sponded in position with candidates 
in the other group, for whom voter 
intended to vote.—^Dowgwilla v. Co¬ 
hen, 7 N.T.S.2d 256, 256 App.Div. 
798, followed in Masone v. Cohen, 7 
N.T.S.2d 494, 255 App.Div. 800, ap¬ 
peal dismissed 17 N.E.2d 462, 279 N 
T. 613, and appeal dismissed Dowg- 
wllla V. Cohen. 17 N.E.2d 463. 279 
N.T. 614. 

64. N.T.—In re Slawson, 181 N.T.S. 
81, 111 Misc. 271. 

65. Ark.—Stock v. Harris. 97 S.W.2d 
920, 193 Ark. 114. 

66 . Ohio.—State ex rel. Schroer v. 
Schirmer, 195 N.E. 262,~ 49 Ohio 
App. 103. 

67. Pa.—In re West Norriton Tp. 
Election, 32 Pa.Dist. & Co. 421. 

68 . Pa.—^In re West Norriton Tp. 
Election, supra. 

69. Md.—^UsUton v. Bramble, 82 A. 
661, 117 Md» 10, Ann.Cas.l913N, 
743. 
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elections to canvass uncounted ballots, to count 
and tally them, and to issue the proper certificate 
of election^O although the action of a court in re¬ 
counting undisputed ballots has been regarded as 
mere surplusage where no prejudice resulted from 
such action. 71 Counting of void ballots in favor 
of a candidate for committeeman is immaterial 
where the total number of such ballots is- not 
enough to change the result of the election.72 
Votes cast for a candidate for county committee- 
woman under her maiden name, by which she was 
known to many voters, may be added to votes cast 
for her under her married name in computing the 
result of the election, where no other person of the 
same or similar name is a resident of the election 

district.73 

Contests and objections. Under statute, elections 
of party committeemen are subject to contest^^ 
by a candidate for such position.75 In the absence 
of statute to the contrary, such contests are within 
the jurisdiction of the political party76 which is 
not divested by primary election statute providing 
for contests by the courts without specifically re¬ 
ferring to contests of committeemen.77 Under 
statute, in proceedings to correct the action of a 
state committee in disqualifying a candidate for 
membership in such committee, it is the only prop¬ 
er party defendant.78 As in the case of contests 
generally, see infra § 274, one who contests an 
election for position of committeeman has the bur¬ 
den of establishing the grounds of his complaint,79. 


such as the allegation that a sufficient number of 
illegal votes were cast for the candidate, whose 
election is contested, to change the result of the 
election.80 Under statute, fraud and corruption in 
the conduct of an election for the position of par¬ 
ty committeeman may require that such election be 
set aside on contest by an unsuccessful candidate.^! 

Under statute ‘'any candidate aggrieved” by ac¬ 
tion taken concerning his designation as candidate 
for the position of party committeeman may insti¬ 
tute proceedings to determine any question con¬ 
cerning such designation.82 All candidates for 
such position are not usually required to join in 
such proceedings;83 and where the proceedings 
are brought on behalf of, but by less than, all can¬ 
didates named in designating petitions for a par¬ 
ticular district it is no objection that the candi¬ 
dates bringing the proceedings may be acting with¬ 
out authorization of the other candidates,84 par¬ 
ticularly where none of the candidates sought to 
be thus represented have-declined the designations 
involved.85 Where, however, proceedings are 
brought by a candidate for election from one dis¬ 
trict on behalf of himself and others similarly sit¬ 
uated in other districts, determination may be had 
only as regards his own candidacy8® and not as 
regards candidates in other election districts.87 
Under statute providing for objections by a citi¬ 
zen, as distinguished from an aggrieved candidate, 
a citizen who files his objection to designating pe¬ 
titions for position of committeeman must pursue 


70m Ohio.—Board of Elections of 
Montgomery County v. Henry, 168 
N.B. 94, 26 Ohio App. 278. 

Name of candidate written; failnxe 
to add cross maxlc 
It is the duty of the board, under 
the text rule, to canvass and count 
disputed ballots in favor of the can¬ 
didate whose name Is written by 
voters in the appropriate space, not¬ 
withstanding a technical error in 
failure to add the cross mark.— 
Board of Elections of Montgomery 
County V. Henry, supra. 

71. Ohio.—^Board of Elections of 
Montgomery County v. Henry, su¬ 
pra. 

72. N.T.-—Maisel v. Cohen, 22 N.T.S. 
2 d 490, affirmed 22 N.Y.S.2d 199, 
259 App.Div. 1086, reargument de¬ 
nied 22 N.T.S.2d 464, 269 App.Div. 
1117. 

73- Pa.—^In re Hodgen's Election, 19 
Pa.Dlst. & Co. 283, 23 Del.Co. 369. 

74- Ind.—Beck v. Wetter, 151 N.E. 
401, 197 Ind. 522. 

Tja.- 7 -State ex rel, Tuttle v. Kepubli- 
can State Central Committee of 
Louisiana, App., 192 So. 740-^ 


Dastugue v. Cohen, 131 So. 746, 
14 La.App. 476. 

Mo.—State ex rel. Dawson v. Palken- 
hainer, 16 S.W.2d 342, 321 Mo. 
1042—State ex rel. Ponath v. Ham¬ 
ilton. 240 S.W. 445. 

N.J.—In re Stoebling, 196 A. 423, 16 
H.J.Misc. 34. 

General election law applicable 
General election law provisions for 

contest are applicable to the elec¬ 
tion of a party committeeman under 

the primary law. 

Ind.—Beck v. Wetter, 161' N.E. 401, 
197 Ind. 522. 

Mo.—State ex rel. Beardon v. Hart¬ 
mann, 65 S.W.2d 270, 331 Mo. 771. 

75. Ind.—Beck v. Wetter, 161 N.R 
401, 197 Ind. 622. 

N.J.—^In re Stoebling, 196 A. 423, 16 
N.J.M1SC. 34. 

76- Ark.—^Tuck v. Cotton, 299 S.W. 
613, 175 Ark. 409. 

77- Ark.—Tuck v. Cotton, supra. 

Judicial supervision of contests for 

position of committeeman see in¬ 
fra § 88 . 

78 . La.—State ex rel. Tuttle v. Re¬ 
publican State Central Committee 
of Louisiana, App., 192 So. 740. 
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79 . N.J.—In re Stoebling, 196 A. 
423, 16 N.J.Misc. 34. 

80. N.J.—In re Stoebling, supra. 
Burden not sustained 

N.J.—^In re Stoebling, supra. 

81. N.J.—^In re Stoebling, supra. 
Evidence held sufficient to justify 

setting aside election under text rule. 
—In re Stoebling, 196 A. 423, 16 N.J. 
Misc. 34. 

82. N,Y.—Cantwell v. Cohen, 18 N. 
Y.S.2d 643, 259 App.Div. 742, af¬ 
firmed 26 N.E.2d 834, 282 N.Y. 744 
—Application of Enright, 14 N.Y. 
S.2d 470, 257 App.Div. 601, appeal 
dismissed 26 N.E.2d 816, 282 N.Y. 
691. 

83. N.Y.—^Application of Enright, 
supra. 

84. N.Y.—Application of Enright, 
supra. 

85. N.Y.—^Application of Enright, 
supra. 

86. N.Y.—Cantwell v. Cohen, 18 N. 
Y.S.2d 643, 259 App.Div. 742, af¬ 
firmed 26 N.B.2d 834, 282 N.Y. 
744. 

87. N.Y.—Cantwell v. Cohen, supra. 
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such objection by attending hearings thereon and 
endeavoring to sustain it, mere filing being insuffi- 
cient.88 Failure of an election board to give no¬ 
tice of its determination regarding designation of 
candidates for committeeman may require that all 
candidates designated in petitions filed for that 
purpose be joined in proceedings to require such 
hoard to accept such petitions as valid.^^ 

b. Tenure 

(1) Term of office and holding over; 

vacancies 

(2) Resignation or removal 

(1) Term of Office and Holding Over; Va¬ 
cancies 

(a) Term of office and holding over 

(b) Vacancies in office 

(a) Term of Office and Holding Over 
Under some statutes a committeeman is elected for a 
specified term; under others for a prescribed time or un¬ 
til a successor is elected. In the absence of law, party 
rule, or usage to the contrary, committeemen are entitled 
to hold over until their successors are appointed, or chosen 
and qualified. 

' Under certain statutes committeemen are by vote 
of their electors elected for a definite time^^^ and 
have a right to serve as such during the term for 
which elected or until ’a vacancy exists under the 
statutes mere boundary changes, subsequent to 
election, which place the residence, of committee¬ 
men in a township or ward different from that 
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from which they were elected do not affect the 
term of the incumbent.®^ In the absence of stat¬ 
utory provision specifying the length of the term 
of a party committee, or governing committee 
rule to the contrary, the presumption is that the 
members of such committee are to continue to 
serve from their election until the next primary 
election, unless they resign, die, or are removed for 
cause.®^ On the other hand, a party committee¬ 
man cannot continue to hold office after the occur¬ 
rence of an event, such as his removal from the 
county, which by statute creates a vacancy in such 
office® 4 and his status, being governed by statute, 
is not affected by any' action of the committee 
chairman, as in permitting one, whose office has 
thus become vacant, to vote;®® nor may the com¬ 
mittee itself alter the status of a committeeman 
whose office has, under statute, become vacant by 
his removal from the county.®® 

In accordance with the general trend of decisions 
in this country as regards officers generally, see 
the CJ.S. title Officers § 46, also 46 C.J. p 968 note 
55, in the absence of any general law or rule or 
usage of the party to the contrary, party officers, 
such as committeemen, are entitled to hold their 
positions until their successors are appointed or 
chosen and have qualified®"^ or until such succes¬ 
sors are elected pursuant to statute regulating 
elections.®® Under city charter provisions it has 
been held that the chairman of a party committee 


38. N.Y,—^Application of Dallinger, 
7 N.T,S'.2d 249, 169 Misc. 150, af¬ 
firmed 6 N.Y.S.2d 749, 265 App.Div. 
721. 

.ApplicatjLon properly dismissed 
Where citizen filed objections to re¬ 
strain board of elections from receiv¬ 
ing a designating petition for mem- 
.bers of county committee, but failed 
to appear at hearing, application to 
-restrain such board from receiving 
such petition is properly dismissed 
under the text rule.—^Application of 
Dallinger, supra. 

39. N.Y.—In re Littig, 18 N.T.S.2d 
718, 259 App.Div. 742. 

90. Ark.—^Williamson v. Klllough, 
46 S.W.2d 24, 185 Ark. 134. 

:91. Ark.—^Williamson v. Klllough, 
supra. 

"92. Ark.—^Williamson v. Klllough, 
supra. 

93. Ohio.—State eX rel. Devitt v. 
Kennedy, 15 N.R2d 348, 133 Ohio 
St. 619. 

:94.. N.Y.—Hart v. Sheridan, 5 N.Y.S. 

2d 820, 168 Misc. 386. , 

95. N.Y.—^Hart v. Sheridan, supra. 
-96. N.Y.—^Hart v. Sheridan, supra. 
Appeal fzotoL ohalmtaa’s nOlxig 

Refusal of committee^ chairman 


to permit appeal from his ruling that 
removed member was not entitled to 
vote did not'give rise to legal griev¬ 
ance on part of members claiming 
that otherwise a resolution would 
have been adopted, since, even had 
appeal to members been allowed, the 
vote taken thereupon would have 
been ineffectual to render nugatory 
statute under which removal from 
county creates vacancy.—^Hart v. 
Sheridan, supra. 

97. Tex.—^Walker v. Hopping, Civ. 

App., 226 S.W. 146. 

Za. absenoe of formal qnalificatloxi 

Where there was no provision re¬ 
quiring formal qualification by the 
successor to the office of chairman of 
a county committee, the incumbent 
is, under the text rule, entitled to 
hold over until such successor in¬ 
dicates acceptance of the ofilce by 
some other mode, such as entry 
upon the duties of such ofidce.—Walk¬ 
er V. Hopping, supra. 

Negat^vliig party mle or usage to 
eontzary 

A petition, seeking to enjoin -a par¬ 
ty committee chairman from acting 
as such after the election of his suc¬ 
cessor who had not accepted, is in¬ 

117. 


sufficient, where it does not nega¬ 
tive the existence of a party usage 
or rule that such officer hold over un¬ 
til his successor shall have qualified. 
—^Walker v. Hopping, supra. 

No snooessor chosen 
Where no successors have been 
chosen for certain committeemen 
they may under the text rule contin¬ 
ue to act as such.—^Walker v. Hop¬ 
ping, supra. 

'’Officers” 

Members of county executive com¬ 
mittee are not “officers’* within con¬ 
templation of constitutional provi¬ 
sion that officers shall continue in 
office until their successors are duly 
qualified. 

Fla.—^Moore v. Board of Com’rs of 
Leon County, 118 So. 476, 96 Fla. 
519. 

Tex.—Walker v. Hopping, Civ.App., 
226 S.W. 146. 

Ward committees 

Under statute, ward committees in 
existence at the time such statute 
became operative may continue in 
office until their successors are elect¬ 
ed and qualified.—^Lagace v. Sprague, 
151 A. 894, 51 R.I. 104. . 

98. Ark.—Williamson v.' Elillough, 
46 S.W.2d 24, 186 Ark. 134. 
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. is entitled to hold over until his successor is elect- 
ed.®3 Under statute providing that the term of 
office for party committeeman shall be for a pre¬ 
scribed time, or until a successor is elected, the 
incumbent may continue in office after the elec¬ 
tion of his successor has been set aside^ although 
the right of incumbent to hold over in such case 
may be divested by the action of the committee in 
electing another successor as provided by statute.^ 

(b) Vacancies in Office 

Under statute, vacancies in the position of committee¬ 
man occur on the happening of certain events. 

Under statute a vacancy occurs in the position of 
a party committeeman on his removal from the 
county;® and occurs when the election of a per¬ 
son to succeed the incumbent is set aside as void in 
proceedings brought to contest such election.^ Ex¬ 
cusable failure of an elected committeeman to en¬ 
roll as a member of the party does not create a 
vacancy in his office.^ 

Filling vacancies. There must be compliance 
with statutes providing for the filling of vacancies 
in party offices.® Where a committee exercises its 
power to remove at pleasure its appointed officers, 
it has the legal right to replace them with others 
of its own choosing.7 

Under particular statutory provisions one select¬ 
ed by a party committee to fill a vacancy in the 
committee need not be a resident in the election 
district which he represents, the assembly district 
being taken as the unit of representation for such 


purposes.® Eligibility of political officers and com¬ 
mittees generally see supra § 85; of nominee to 
fill vacancies in nominations for public office gen¬ 
erally see infra § 93. 

(2) Resignation or Removal 
Rules relating to resignation of public officers have 
been held Inapplicable to committeemen. In the absence 
of statutory restrictions a committee may remove its 
own officers. 

Under the view that membership in a political 
committee does not constitute public office, see su¬ 
pra § 85, decisions to the effect that resignation of 
public officers are not effective until accepted do 
not apply to resignations by members of a political 
committee.® 

In the absence of statute to the contrary, a politi¬ 
cal committee has the right and power to remove 
its own officers^® without being required to assign 
any reason for its action.ii Under some statutes a 
state committee has no power to remove mem¬ 
bers of a county committee^® and the general com¬ 
mittee of a party cannot remove an elected mem¬ 
ber for failure without excuse to attend three suc¬ 
cessive meetings.!® Under a committee rule re¬ 
quiring an affirmative vote of a majority of the 
specified total votes of the committee to withdraw 
the chairman, such majority is essential to his re- 
moval.!^ Where the term of office of the mem¬ 
bers of a local committee is fixed by statute and 
provision is made for the continuance in office of 
the full membership of such committee as elected 
and qualified, in the absence of statute conferring 


99. W.Va.—Smith v. Ho^an, 191 S, 
B. 535, 118 W.Va. 658. 

1. N.J.—Ringle v. Republican State 
Committee of New Jersey, 6 A.2d 
136, 122 N.J.Law 435. 

2. N.J.—Ringrle v. Republican State 
Committee of New Jersey, supra. 

3. N.Y.—Hart v. Sheridan, 5 N.Y. 
S.2d 820, 168 Misc. 386. 

4. N.J.—Rinffle v. Republican State 
Committee of New Jersey, 6 A.2d 
136. 122 N.J.Law 435. 

5. N.Y.—People v. Livingston, 174 
N.Y.S. 261, 106 Misc. 188. 

6. Tex.—^Walker v. Hopping, Civ. 
App., 226 S.W. 146. 

20 C.J. p 137 note 30 [d] (2). 

County committee fllUng vacancy in 
state committee 

Under a statute providing that va¬ 
cancies in a party committee, howso¬ 
ever caused, are to be filled by mem¬ 
bers of the county committee in the 
county where the vacancy occurs,* 
the committee of a particular coun¬ 
ty was within its right in filling a 
vacancy in the office of the member 
from such county on the state com¬ 


mittee of the party.—^Ringle v. Re¬ 
publican State Committee of New 
Jersey, 6 A2d 136, 122 N.J.Law 

435. 

Committee action as body; qnoram 
Under statute requiring that va¬ 
cancies in the office of chairman or 
member of county executive com¬ 
mittee be filled.by a majority vote 
of such, committee, its action as a 
body is contemplated, and in the ab¬ 
sence of some provision of law to 
the contrary a majority of the mem¬ 
bers is essential to constitute a 
quorum; accordingly appointments 
made by only one committeeman to 
fill vacancies have been held to be 
invalid.—^Walker v. Hopping, Tex.Civ. 
App., 226 S.W. 146. 

7. S.C.—^Walker v. Grice, 159 S.E. 
914, 162 S.C. 29. 

8- N.Y.—^Application of Kelly, 21 N. 
Y.S.2d 619, 174 Misc. 1085, affirmed 
20 N.Y.S.2d 1007, 259 App.Div. 

893. 

9. Mass.—Kidder v. Mayor of Cam¬ 
bridge, 24 N.E.2d 151, 304 Mass. 
491. 


10. S.C.—^Walker v. Grice, 159 S.B. 
914, 162 S.C. 29. 

20 C.J. p 137 note 30 [e] (1). 

Duty of removed appointees 
Removed appointees, have duty to 
surrender offices, books, records, and 
funds to new appointees.—^Walker 
V. Grice, supra. 

11. S.C.—^Walker v. Grice, supra. 

12. N.Y.—Matter of Townsend, 133 
N.Y.S. 881, 76 Misc. 27, reversed 
on other grounds 134 N.Y.S. 20, 
149 App.Div. 950. 

13. Mo.—State v. Miles, 109 S.W. 
. 595, 210 Mo. 127. 

14. N.Y.—^Hart v. Sheridan, 5 N.Y. 
S.2d 820, 168 Misc. 386. 

Ihsufflclent vote 

Where rule of committee required 
an affirmative vote of majority of 
total of sixty votes of such commit¬ 
tee, and where one member had re¬ 
moved from county, thereby creating 
vacancy, thirty votes out of total 
of fifty-nine were not sufficient to 
oust the chairman.—^Hart v. Sheri¬ 
dan, supra. 
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on the state central or executive committee author¬ 
ity to dissolve such local committee and to remove 
any of its members, action of such state committee 
purporting to do so is inoperative-^® 

§ 87. - Powers, Duties, and Liabilities 

The powers, duties, and liabilities of political officers 
and committees may depend on the nature of the office 
or status of committee, party rules and regulations, party 
customs and usages, and governing statutory provisions. 

The powers, duties, and liabilities of political 
officers and committees may depend, as will appear 
more fully from examination of subsequent para¬ 
graphs of this section, on the nature of the office 
or status of the committee, as well as on party 
rules and regulations, party customs and usages, 
and governing statutory provisions. 

A political committee cannot take valid action 
at a meeting not convened in accordance with 
party rules nor does a committee in a meeting 
called for one specific purpose have power to take 
valid action with respect to other matters.^^ 

Actions by or against committee, I;i view of the 
rule that the county committee of a political party 
is an unincorporated association, see supra § 85, 
it cannot as such be made a party defendant in an 
action for services and materials furnished to such 
cominittee,!® it being necessary in such action that 
all members of the committee be made parties de¬ 
fendant or that, under statute, action be brought 
against the president or treasurer.!^ The mem¬ 
bers of such committee may, however, under stat¬ 
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ute maintain an action in the name of their treas- 
urer.20 

Assessments of candidates. Under statute, and 
sometimes under party rule, a party committee 
may have the power and authority to assess party 
candidates for'the expense of conducting primary 
elections^^ and can withhold from the voters the 
name of any candidate who fails to pay his pro¬ 
portionate assessment.22 The power thus con¬ 
ferred is to be strictly scrutinized and never ex¬ 
tended by inference and implication^® and a stat¬ 
ute conferring such power is, accordingly, to be 
strictly construed.®^ So assessments cannot be 
made against candidates for offices other than those 
specifically ‘mentioned in the statute®® and, under 
provisions authorizing assessment of candidates to 
be elected by the voters of a single county, the 
committee has no power to assess a candidate for 
an office in a district composed of more than one 
county.®® 

According to some authority money collected by 
a party committee as assessments from candidates 
in party primaries constitutes a trust fund for the 
purpose of defraying the reasonable and necessary 
expenses of the primary election.®^ Within such 
limits the party committee has exclusive discretion 
as to the expenditure of the funds collected,®® but 
cannot divert them to purposes not contemplated 
by statute authorizing such assessments,®® and must 
distribute any surplus remaining after payment of 
such reasonable and necessary expenses to the 
donors in proportion to their contribution.®® There 
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15. R.I.—Lagace v. Sprague, 151 A. 
894, 51 R.I. 104. 

16. N.T.—In re Mead, 222 N.T.S. 747, 
221 App.Div. 365. 

17. N.Y.—In re Mead, supra. 
Meeting called to recommend ap¬ 
pointment 

County committee meeting, having 
been called to recommend certain ap¬ 
pointment, was without power to 
elect officers and declare officers pre¬ 
viously filled vacant.—^In re Mead, 
supra. 

18. N.T.—Saxer v. Democratic Coun¬ 
ty Committee of Erie County, 291 
N.Y.S. 18, 161 Misc. 35. 

19. N.Y.—Saxer v. Democratic Coun¬ 
ty Committee of Brie County, su¬ 
pra. 

80. N.Y.—^Democratic Organization 
of Richmond County v. Democratic 
Organization of Richmond County, 
1 N.Y.S.2d 349, 253 App.Div. 820. 

21. Ky.—^Montgomery v. Chelf, 82 S. 

W. 388, 118 Ky. 766, 26 Ky.L. 638. 
S.C.—^Drummond v. Townes, 169 S.B. 
81, 169 S.C. 396. 

Tex.—^Lane v. Sanders, Clv.App., 95 


S.W.2d 1327—Rail v. Morriss, Civ. 
App., 95 S.W.2d 738, error refused. 

22. Ky.—Montgomery v. Chelf, 82 S. 
W. 388, 118 Ky. 766, 26 Ky.L. 638. 

Tex.—Rail v. Morriss, -Civ.App., 95 
S.W.2d 738, error refused. 

23. Tex.—^Lane v. Sanders, Civ.App., 
95 S.W.2d 1327—^Holzschuher v. 
Wurzbach, Civ.App., 286 S.W. 289. 

24. Tex.—Lane v, Sanders, Civ.App., 
95 S.W.2d 1327. 

25. Tex.—Holzschuher v. Wurzbach, 
Civ.App., 286 S.W. 289. 

26. Tex.—Lane v, Sanders, Civ.App., 
95 S.W.2d 1327—Holzschuher v. 
Wurzbach, Civ,App., 286 S.W. 289. 

27. Tex.—Small v. Parker, Civ.App., 
119 S.W. 2d 609, error dismissed— 
Kauffman v. Parker, Civ.App., 99 S. 
W.2d 1074. 

Title to fand 

(1) The county committee of a 
political party is not a legal entity 
capable of taking title to the fund 
referred to in the text.—Small v. 
Parker, Tex.Clv.App., 119 S.W.2d 609, 
error dismissed—KaufCman v. Parker, 
Tex.Civ.App., 99 S.W.2d 1074. 
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(2) Where payments were mail-sd 
to committee chairman and money, 
without having come into possession 
of the committee, is deposited in 
bank to his credit, he holds title for 
the purpose stated in the text.— 
Small V. Parker, supra. 

28. Tex.—Small v. Parker, supra. 

29. Tex.—Small v. Parker, supra— 
Kauffman v. Parker, Civ.App., 99 
S.W.2d 1074. 

Particular items 

(1) The committee cannot, under 
the text rule, divert money, con¬ 
tributed by candidates, to salary of 
committee chatrman, his office rent, 
and stenographer hire.—Small v. 
Parker, Tex.Clv.App., 119 S.W.2d 609, 
’error dismissed—^Kauffman v. Parker, 
Tex.Civ.App., 99 S.W.2d 1074. 

(2) This is particularly true as 
regards such expenses as- have been 
incurred prior to the time that such 
candidates announced their candidacy. 
—Small V. Parker, supra—^Kauffman 
V. Parker, supra 

30. Tex.—Small v. Parker, Clv.App., 
119 S.W.2d 609, error refused— 
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exists, however, other authority to the effect that 
the proceeds of such assessments do not constitute 
a trust fund in favor of contributing candidates 
as beneficiaries*! and cannot be recovered by 
them*2 and that the committee is authorized to ex¬ 
pend such funds for the benefit of the state and 
national party.** 

Assessment by public authority see infra § 114. 
Other rights and powers of officers and commit¬ 
tees as regards nomination of candidates for pub¬ 
lic office are treated in subsequent sections of this 
title, see infra §§ 89-148. 

Eligibility of candidates, A political committee 
has no power to pass on the eligibility of can¬ 
didates for public office.*^ 

Executive committees. The executive commit¬ 
tees of political parties act in matters of high pub¬ 
lic interest, are subject to constitutional restraint, 
’ and may not act as local organizations may.*^ The 
constitutional power of a political party to pre¬ 
scribe the qualifications of its members, see supra 
§ 84, may be exercised through its executive com¬ 
mittee, as a mere agency of the party, as in the 
case of other administrative powers connected with 
the existence and operation of the party as such;** 
and it has been held that the exercise of such pow¬ 
er by such committee is not affected by a state 
statute purporting to regulate the matter.* 7 A 
political party has power through its state execu¬ 
tive committee to make rules and regulations for 
the conduct and management of such party’s local 
organizations, such as assembly district and other 

Kauffman v. Parker, Civ.App., 99 
S.W.2d 1074. 

Aotlons to recover saxpliu 

(1) Actions by candidates to recov¬ 
er the surplus contemplated by the 
text rule may be properly brougrht 
agrainst committee chairmen.—Small 

. V. Parker, Tex.Civ.App., 119 S.W.2d 
609, error dismissed—^Kauffman v. 

Parker, Tex.Civ.App., 99 S.W.2d 1074. 

(2) Such actions need not be 
brought against the committee.— 

Kauffman v. Parker, supra. 

(3) Nor is it necessary to join as 
parties all the members of such com¬ 
mittee.—^Kauffman v.-Parker, supra. 

<4) General allegations, to the ef¬ 
fect that chairmen had funds re¬ 
maining after disbursements for all 
purposes permitted by statutes are 
sufficient as against general demur¬ 
rer.—Kauffman v. Parker, supra. 

31. S.C.—^Drummond v. Townes, 169 
S.K. 81, 169 S.C. 396. 

32. S.C.—^Drummond v. Townes, su¬ 
pra. 

33. S.C.—^Drummond v. Townes, su¬ 
pra. 


clubs. Implied in such power is the right to require 
loyalty to party principles and the right to investi¬ 
gate charges of disloyalty.** Under party rules 
and regulations such committee has power to re¬ 
voke charters of local organizations for good cause 
shown.** An executive committee may temporarily 
suspend the party rules relating to the time of 
holding primary elections or conventions^® and 
may revoke a call for a primary election,^! but it 
cannot, for the perpetuation of its own power or 
other unlawful or insufficient reasons, call off or 
dispense with an election of committee members 
which the party rules require to be held.^* 

Statutory provisions for declaring the result of 
primary elections and referring to action by the 
“managers” holding such elections do not purport 
to impose duties on the members of the executive 
committee of the political party holding such elec- 
tion.4* 

Under statwte a county executive committee of 
a political party can be sued only by bringing suit 
against the chairman and committeemen from each 
election precinct represented by such committee.^^ 

Making rides and regulations. Subject to the 
limitations noted subsequently in this paragraph, 
committees of a political party have power to 
make rules and regulations for their own govern¬ 
ment, this being particularly true under statutes 
recognizing such power.^* Such committees do- 
not, however, have power to make or adopt a rule 
which is in conflict with a valid governing stat- 
ute."** County committees cannot make rules elim- 

on, and Wallersteln's Nomination,. 
7 Pa.Dist. 629. 

41. Colo.—Twombly v. Smith, 55 P. 
254, 25 Colo. 425. 

42. Pa.—In re Chester County Re¬ 
publican Nominations, 62 A. 258, 
213 Pa. 64. 

Power of committee to call off 
primary election see infra § 111. 

43. Ga.—Clark v. Colquitt County 
Democratic Executive Committee, 
124 S.E. 40, 158 Ga. 642. 

44. Suit against chalxman and secre¬ 
tary of such committee should have 
been dismissed under the text rule. 

:—County Democratic Executive Com¬ 
mittee in and for Bexar County v. 
Booker, 52 S.W.2d 908, 122 Tex. 89. 

45. La.—Parker v. Democratic Ex¬ 
ecutive Committee of Franklin 
Parish, 5 La.App. 712. 

48. Ark.—^Winn v. Wooten, 119 S.W. 
2d 540, 196 Ark. 737—Stock v. Har¬ 
ris, 97 S.W.2d 920, 193 Ark. 114. 
N.T.—Thayer v. Ganter, 22 N.T.S.2d 
6, 174 Misc. 394—^Application of 
Bacon, 246 N.Y.S. 254, 138 Hisc. 
464—Theofel v. Butler, 236 N.T.S* 


34i Ky.—^Toung v. Beckham, 72 S. 
W. 1092, 115 Ky. 246, 24 Ky.L. 
2135. 

La.—^Roussel v. Domier, 67 So. 1007, 
130 La. 367, 39 L.R.A.,N.S., 826. 
Determination of eligibility by: 
Courts see infra § 148. 

Election officials see infra § 147. 

35. N.J.—Driscoll v. Sakin, 1 A.2d 
881, 121 NJ.Law 225, affirmed 5 
A.2d 699, 122 N.J.Law 414, dis¬ 
senting opinion 6 A.2d 866, 122 N. 
J.Law 414. 

36. Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 531. 

37. Tex.—Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 531. 

38. N.T.—O’Leary v. Rose, 19 N.T.S. 
2d 704, 173 Misc. 1092. 

39. N.T.—O’Leary v. Rose, supra. 
Temporary Inconvenience of ininoilty 

Temporary inconvenience of the in¬ 
nocent members composing the mi¬ 
nority of the local organization does 
not affect the power of the state body 
under the text rule.—O’Leary v. 
Rose, supra. 

40. Pa.—^Beck, Walton, Doman, Dlx-, 
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inating the state committee from all supervision 
of such county committees and local organiza- 
tions.47 Rules of a party committee not adopted 
by a majority of such committee, as required by 
statute, are invalid.48 

Use of party name or emblem. In order that the 
minds of the voters shall not be confused, a politi¬ 
cal committee organized to promote the candidacy 
of a particular individual for public office is not au¬ 
thorized to use, as part of such committee's name, 
a term denoting an existing political party without 
first obtaining the consent of such party,49 and 
this notwithstanding such committee professes the 
principles of such party.60 In the absence of leg- 
•islative authority independent party committees 
have no power to limit the use of the party name 
and emblem.5i 

Voting power; use of proxies. All members 
of a county committee are entitled to vote in com¬ 
mittee meetings,®^ but persons who are not mem¬ 
bers are not so entitled.53 in the absence of spe¬ 
cific provision in governing election statutes or 
party rules for proportional voting in a city com¬ 
mittee, each member of a city committee, and of 


the executive committees of both county and city 
committees, is entitled to one vote;54 under stat¬ 
ute, however, each member of a county committee 
’•may have proportionate voting power.55 There 
exists authority to the effect that in the absence 
of legislative inhibition the use of proxies by politi¬ 
cal committees is permissible.56 There is other 
authority to the effect that in thd absence of stat¬ 
utory provision or party rule authorizing the right 
to vote by proxy such right does not exist^? and 
that the prior action of a committee member in 
recognizing the validity of a vote by proxjr, even 
though he be chairman, does not effectuate such 
rule so as to be binding on the party.^S 

§ 88. Judicial Supervision 

In the absence of statute the courts have no power 
to interfere with political party organizations in matters 
involving party government and discipline, and are not 
Inclined to assume Jurisdiction of controversies involving 
questions as to party policies, party methods in nominat¬ 
ing candidates, and constitution, powers, and proceedings 
of committees. 

Except to the extent that jurisdiction is con¬ 
ferred by statute or that the subject has been reg¬ 
ulated by statute,59 the courts have no power to 


SI, 134 Misc. 269—^In re Slawson, 
181 N.Y.S. 81, 111 Mlsc. 271. 

Sex of oonunittee membezB 

(1) Adoption of a rule to the ef¬ 
fect that one of two committeemen 
from each district shall be a woman 
has been held invalid under the text 
rule.—^Application of Bacon, 246 N. 
T.S. 254, 138 Misc. 464—Burton v. 
Schmidt, 218 N.Y.S. 416, 128 Misc. 
270—In re Slawson, 181 N.Y.S. 81, 111 
Misc. 271. 

(2) Such rule was not validated by 
a subsequent statute specifically pro¬ 
viding for “equal representation of 
sexes.”—^Application of Bacon, supra. 
47. N.Y.—O'Leary v. Rose, 19 N.Y.S. 

2d 704, 706, 173 Misc. 1092. 

Season for rule 

“To allow each of the county or 
district organizations to decide upon 
its own fundamental principles, in¬ 
stead of abiding by the will of the 
state-wide representative body, is 
practically to destroy the party it¬ 
self by dividing it into fragments, 
and thus preventing its activity as a 
unit.”—O’Leary v. Rose, supra. 

4B. N.Y.—Powers v. Theofel, 233 N. 
Y.S. 482, 226 App.Div. 696. 

N.Y.—^Perilli v. Tamawa Club, 
14 N.Y.S.2d 563, 172 Misc. 24. 
<<l>emooratio” 

N.Y.—PerlUl v. Tamawa Club, su¬ 
pra. 

60. N.Y.—^Perilli v. Tamawa Club, 
supra. 

61. N.Y.—^Peel v* . Cohen, 192 N.B, 


785, 265 N.Y. 312, modifying 275 
N.Y.S. 91, 242 App.Div. 264. 

Name and emblem of independent 
party nominating by petition gen¬ 
erally see infra § 107. 

66. N.Y.—Thayer v. Ganter, 22 N.Y. 

S.2d 6, 174 Misc. 394. 

Members by virtue of election as of¬ 
ficers 

Persons who become members of a 
county committee by virtue of elec¬ 
tion as officers of such committee 
are entitled to vote in its meetings 
the same as members who have been 
directly elected to membership.— 
Thayer v. Ganter, supra. 

93- Chairman of city committee who 
was not a county committeeman 
could not vote in meetings of county 
committee.—^Thayer v. Ganter, su¬ 
pra. 

64. N.Y.—Thayer v, Ganter, supra. 

55. In proportion to last party vote 
for governor 

N.Y.—^Thayer v. Ganter, supra. 

56. Vir.Va.—Gainer v. Calhoun Coun¬ 
ty Court, 199 S.B. 878, 120 W.Va. 
409. 

Custom and usage 
The use of proxies by a political 
committee may be established and 
approved by custom and nisage.— 
Gainer v. Calhoun County Court, su¬ 
pra. 

57. N.Y.—Hart v. Sheridan, 5 N.Y. 
S.2d 820, 168 Misc. 386. 
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58. N.Y.—^Hart v. Sheridan, supra. 

59, Ark.—Stock v. Harris, 97 S.W. 
2d 920, 193 Ark. 114. 

Ind.—^Beck v. Wetter, 151 N.B. 401, 
197 Ind. 522. 

N.Y.—Connelly v. Cohen, 17 N.Y.S. 
2d 891, 173 Misc. 288, affirmed 17 
N.T.S.2d 621, 258 App.Div. 945. 

20 C.J. p 139 note 43. 

Compliance with statute; Infringe^ 
meat of rights 

(1) Where matters pertaining to 
nominations are regulated by stat¬ 
ute, questions of compliance with 
the statute and infringement of the 
legal rights conferred are Judicial; 
•and the courts are not ousted of 
jurisdiction or bound by the deci¬ 
sions of party authorities with re¬ 
gard thereto.-Walling v. Lansdon, 
97 P. 396, 15 Idaho 282—20 C.J. p 
139 note 44. 

(2) When rights are created, by 
the primary law (Acts 1913 c 6469 
[Comp.L. 1914 §§ 277e-277zzzz]) that 
mandamus cannot enforce, and 
wrongs done that can only be reach¬ 
ed by other processes of the court, it 
is the duty of the court to grant 
such processes.—State v. Gerow, 85 
So. 144, 79 Fla. 804. 

Contests for position of eatiaiulttee- 
man 

(1) Under statute the courts znay 
hear contests of elections for the 
position of committeeman. 

Ind.—Beck v. Wetter,. 151 N.E. 401, 
197 Ind. 622. 
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interfere with the judgments of the constituted au¬ 
thorities of established political parties in matters 
involving party government and discipline,®® to 
determine disputes within a political party as to the 
regularity of the election of its executive officers, 
or their removal, ®2 or to determine contests for 
the position of party committeemen or convention 
delegates.®® As’ elections belong to the political 
branch of the government,®^ the courts will not 
be astute in seeking to find ground for interfer¬ 
ence, but will seek rather to maintain the integrity 
and independence of the several departments of 
the government by leaving questions as to party pol¬ 
icy, the regularity of conventions, the nomination 
of candidates, and the constitution, powers, and 
proceedings of committees, to be determined by the 
tribunals of the party.®® Accordingly the courts 


will not assume jurisdiction of cases involving in¬ 
quiry into the conventions of a political party.®® 
Thus the action of a state convention in deciding 
between two contesting delegations and the regu¬ 
larity of the state, or district conventions or other 
meeting at which they were selected is regarded 
as conclusive.®'^ So the courts will not as a rule 
decide which of two rival conventions is the reg¬ 
ular convention of the party, when both were called 
and held in accordance with the precedents and 
usages of the party, and each claims in good faith 
to represent the party,®® although they will in a 
proper case determine whether nominations were 
made by a de facto convention of the party, even 
though to do so may lead to an investigation of 
political methods.®® Under some statutes the deci¬ 
sion of a national convention of a party or, when 


N.Y.—Connolly v. Cohen, 17 N.Y.S. 
2d 891, 173 Misc. 288, affirmed 17 
N.Y.S.2d 621, 258 App.Div. 945. 

(2) Moreover, the courts may in 
such case order a new election when 
the interests of Justice so require.— 
Connolly v. Cohen, supra. 

(3) The courts do not, however, 
have jurisdiction of such contest 
when the action is not brought with¬ 
in the time and in accordance with 
the procedure prescribed by statute. 
—Rosa V. Mabry, 116 S.'W.2d 614, 
196 Ark. 156. 

(4) County committeeman was, un¬ 
der statute, entitled to maintain pro¬ 
ceeding involving his election to 
membership in the county executive 
committee, both as an individual 
member thereof and as secretary.— 
Connolly v. Cohen, supra. 

Objections to selection of delegate 

A court does not acquire Jurisdic¬ 
tion to hear objections to the selec¬ 
tion of convention delegates where 
copy of petition reciting .such objec¬ 
tions is not filed within the time pre¬ 
scribed by statute conferring juris¬ 
diction.—In re Objections to Nomina¬ 
tion Papers Nominating for Delegate 
to National Convention Nash, 49 
Dauph.Co., Pa., 29. 

60. Ala.—Smith v. McQueen, 166 So. 
788, 789, 232 Ala. 90, quoting Cor. 
pus juris. 

Ark.—^Winn v. Wooten, 119 S.W.2d 
540, 196 Ark. 737—Rosa v. Mabry, 
116 S.W.2d 614, 196 Ark. 156—Tuck 
v. Cotton, 299 S.W. 613, 614, 175 
Ark. 409, quoting Corpus JUiis, 
Tex.—Scurry v. Nicholson, Civ.App., 

9 S.W.2d 747, reversed on other 
grounds Nicholson v. Scurry, 28 S. 
W.2d 512, 119 Tex. 250. 

20 C.J. p 137 note 27—49 C.J. p 1076 
note 36. 

61. Ala.—Smith v. McQueen, 166 So. 
788, 790, 232 Ala. quoting Cor- 
pus Juris. 


I N.H.—^Attorney-General v. Barry, 68 
A. 192, 74 N.H. 353. 

S.C.—Walker v. Grice, 159 S.B. 914, 
162 S.C. 29. 

62. N.Y.—Matter of Ganley, 154 N. 
T.S. 773, 90 Misc. 445. 

Cause or motive for reonoval 

The courts will not inquire into 
the cause or motive behind such re¬ 
moval where the power to remove is 
at pleasure.—Walker v. Grice, 159 S. 
E. 914, 162 S.C. 29. 

63. Ark.—Tuck v. Cotton, 299 S.W. 
613, 175 Ark. 409. 

Ohio.—^Board of Elections of Mont¬ 
gomery County v. Henry, 158 N.E. 
94, 25 Ohio App. 278. 

Pa.—In re Objections to Nomination 
Papers Nominating for Delegate to 
National Convention Nash, 49 
Dauph.Co. 29. 

Tenn.—Heiskell v. Ledgerwood, 234 
S,W. 1001, 144 Tenn. 666. 

Under pidmary election law 

(1) A primary election statute pro¬ 
viding for court contests without 
specifically referring to contests be¬ 
tween committeemen or convention 
delegates does not confer on the 
courts jurisdiction to hear such con¬ 
tests.—Tuck V. Cotton, 299 S.W. 613, 
175 Ark. 409. 

(2) Contests of nominations by 
primary election generally see infra 
§§ 120-129. 

64. Ala.—Smith v. McQueen, 166 So. 
788, 790, 232 Ala. 90, quoting Cor¬ 
pus Juris. 

Wash.—State v. Hinkle, 229 P. 317, 
131 Wash. 86. 

20 C.J. p 137 note 29. 

65. Ala.—Smith v. McQueen, 166 So. 
788, 790, 232 Ala. 90, quoting Cor¬ 
pus Juris. 

Ga.—^Bullard v. Culpepper, 11 S.B. 
2d 19, 190 Ga. 848. 

La.—^Long v. Martin, 194 So. 896, 899, 
194 La. 797, citing Corpus Juris, 
and followed in Long v. Looney, 
194 So. 900, 194 La. 811. 
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Pa.—^In re McCaslin's Nomination 
Certificate, 17 Pa.Dist. & Co. 113. 
Wash.—State v. Hinkle, 229 P. 317, 
131 Wash. 86. 

W.Va—State v. Fielder, 157 S.B. 597, 
599. 110 W.Va. 240, quoting Corpus 
Juris. 

20 C.J. p 137 note 30. 

Certlfloatiou of different nominee 
Supreme court cannot direct cer¬ 
tification of another than nominee 
announced by convention chairmen, 
in absence of fraud, oppression, or 
reconsideration by convention.—Rog¬ 
ers V. Lawrence, 235 N.W. 265, 253 
Mich. 694. 

Filling vacancy 

If the executive committee of a 
political party, in rescinding the 
nomination of a party candidate and 
in nominating another in his place, 
does not commit a fraud or violate 
any prohibitory law, the courts have 
no authority to question the wisdom 
of the committee’s action.—Long v. 
Martin, 194 So. 896, 194 La. 797, fol¬ 
lowed in Long v. Looney, 194 So. 
900, 194 La. 811. 

66. Wash.—State v. Hinkle, 229 P. 
317, 131 Wash. 86. 

20 C.J. p 137 note 30 [a]. 

Motives of party; wisdom of action 
Under statutes authorizing forma¬ 
tion of new political parties and 
nomination of candidates by them, 
when such parties have been duly 
organized and have acted in conven¬ 
tions the courts have no power to 
inquire into motives actuating such 
organizations or the wisdom of their 
action.—State v. Hinkle, supra. 

67. N.T.—In re Fairchild, 45 N.E. 
943, 151 N.Y. 359. 

20 C.J. p 138 note 31. 

68. Mont.—State v. Johnson, 46 P. 
440, 18 Mont. 556. 

20 C.J. p 138 note 32. 

69- Neb.—State v. Piper, 69 N.W. 
1150, 50 Neb. 39. 



29 C.J.S. 


ELECTIONS 


it is not in session, the national state committee, as 
to which of two rival state conventions or com¬ 
mittees is regular, is conclusive on the courts 
but the decision of a national convention is not su¬ 
perior to a decision by a state tribunal of the same 
party, where the latter is made the sole judge by 
legislative enactment or otherwise.^! In cases of 
factional party fights it is sometimes necessary for 
the courts to pass upon the regularity of nomina¬ 
tions in order that a ticket may be made up;*^^ but 
in determining which of two sets of nominees of a 
split political convention are entitled to have their 
names placed on the official ballot as the party 
nominees, the inquiry of the court should not ex¬ 
tend to an examination of political methods fur¬ 
ther than to ascertain the identity of the regular 
party convention.73 While it has been said that 
no standard of procedure had l>een established to 
which a party convention must conform under 
penalty of having its action set aside,^^ and that 
the court is not interested in determining the cor¬ 
rectness of parliamentary rulings or tactics adopt¬ 
ed in a political convention, but only in whefher 
the convention was organized as the law required, 
yet nominations made by a convention conducted 
in defiance of party rules have been held illegal, see 
infra § 97, However, the court will not accord 
party rules any greater force than they would a 
statute, and they will not hold that a noncompli¬ 
ance therewith is ground for setting aside a nom¬ 
ination, where no fraud was perpetrated or intend¬ 
ed, and the result was in no respect changed by the 


§ 89 

irregularity.*^® If a body of electors with sufficient 
coherence and organization to have acted together 
for a common purpose, and sufficient strength to 
have polled at the last preceding election the per¬ 
centage of votes prescribed by statute as a condi¬ 
tion of the right to make party nominations, places 
candidates in nomination as a party, the courts 
have no jurisdiction to decide whether the prin¬ 
ciples, platform, aim, or method of reaching the 
desired object are sufficiently broad, permanent, and 
important to be the basis of united action by the 
electors as a party.^^ 

Injunction, Since a political organization is an 
unincorporated voluntary association in which no 
rights of property or personal liberty are involved, 
a court of equity ordinarily has no juisdiction, in 
the absence of statutory authority, to interfere by 
injunction to control actions of such organization 
or those of its officers and committees.^® It has 
been held, however, that a court of equity may 
restrain a party committee from illegally rescind¬ 
ing a nomination,from carrying an illegal sys¬ 
tem of enrollment into execution,®® may restrain 
those who are usurping the office of a county ex¬ 
ecutive committee from hearing a primary election 
contest, which would be within the jurisdiction of 
the legal committee,®^ and may interfere by man¬ 
datory injunction where a party committee fails 
to perform a manifest legal duty.®2 Elections and 
election officers as subjects of protection and re¬ 
lief by injunction see C.J.S. title Injunctions § 115, 
also 32 C.J. p 254 note 54-p 258 note 96. 


Vm. NOMINATION OF CANDIDATES 

A. IN GENERAL 


§ 89. Introductory 

In the absence of contrary constitutional or statutory 
provisions, a poiiticai party is entitied to nominate its 
own candidates for public office, the right so to do being, 
however, merely a poiiticai privilege and not an absolute 
or constitutional right. 


In the absence of constitutional or statutory pro¬ 
visions to the contrary, a political party has the 
right to nominate its own candidates for office and 
the determination of who shall represent it as its 
nominees is controlled by the action of the party 
itself.®® Nomination of candidates for public of- 


7a Neb.—-state v. Wait, 138 N.W. 
159, 92 Neb. 313, 43 L.H.A.,N.S., 
282. 

71. Wis.—State v. Houser, 100 N.W. 
964, 122 Wis. 534. 

72. N.D.—State v. Falley, 83 N.W. 
860, 9 N.D. 450. 

20 C.J. p 135 note 6 [a], p 138 note 
36. 

73. Idaho.—^Addle v. Davenport, 62 
P. 681, 7 Idaho 282. 

N.D.—State v. Porter, 91 N.W. 944, 
11 N.D. 309. 


74. Pa.—^In re Magee's Nomination, 
18 Pa.Co. 225. 

75. N.D.—-State v. Lavik, 83 NW. 
914, 9 N.D. 461. 

70. Pa.—^In re Littley's Certificate 
of Nomination, 12 Pa.Co. 159. 

77. Pa.—^In re Indep^dence Party* 
Nomination, 57 A. 344, 208 Pa. 108. 

20 C.J. p 139 note 42. 

78. Ga.—^Printup v. Adkins, 103 S.B. 
843, 150 Ga. 347. 

Miss.—^Howard v. Sheldon, 117 So. 

839, 151 Miss. 284. 

20 C.J. P 139 note 45.- 
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79. Ky.—^Meagher v. Howell, 188 S. 
W. 373, 171 Ky. 238.. 

80. N.T.—Brown v. Cole, 104 N.T.S. 
109, 54 Misc. 278. 

81. Tex.—Walker v. Hopping, Civ. 
App., 226 S.W. 146. 

88. Ky.—Mason v. Byrley, 84 S.W. 
767, 26 Ky.L. 487. 

83. Ill.—^People V. Kramer, 160 N. 
E. 60, 328 Ill. 512. 

Mont.—State v. Stewart, 210 P^ 465, 
64 Mont; 453. 
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fice by political- parties is, however, a political 
privilege depending on the will of the people as 
expressed through the legislature, or, in the ab¬ 
sence of statute, on the will of party adherence, 
expressed through conventions, caucuses, or oth¬ 
erwise, in accordance with rules and regulations of 
such parties, and is not an absolute or constitution¬ 
al right,or, as otherwise stated, the right to nom¬ 
inate candidates for civil office is not a contract 
right guaranteed by constitution but rather a pri¬ 
vate privilege granted by the legislature under its 
general power to regulate elections.*® 

§ 90. Necessity and Purpose 

In the absence of constitutional or statutory provi¬ 
sion prior nominations are not necessary to the validity 
of an election. 

In the absence of constitutional or statutory pro¬ 
vision to the contrary,* prior nomination of a can¬ 
didate for public office is not essential to the valid¬ 
ity of his election, the mere fact that he has not 
been nominated ordinarily not being regarded as 
rendering him ineligible to office, or precluding the 
electors from voting for him, or invalidating votes 
so cast.** This is so notwithstanding the existence 
of a statute requiring that candidates who wish to 
have their names placed on the ballots as nom¬ 
inees shall first be nominated.*^ Moreover, stat¬ 
utes governing nomination of candidates at pri¬ 
maries have been held not to prohibit a special 
election without prior nomination, to fill a vacancy 
occurring too late to, permit nomination under the 


primary law.** Under some statutes, however, 
votes cast at a general election by writing in the 
name of one who was a candidate but not nom¬ 
inated at the primary election have been held to 
be illegal;** under other statutes the election of 
a person as an independent by the writing of his 
name on the ballot is void, where his name was 
printed on the ballot, notwithstanding the pendency 
of a contest of his primary nomination, and after 
election the contest is sustained;** and particular 
statutes have been held to render a person ineligi¬ 
ble for election to particular offices unless he is 
first nominated at a primary election.*^ 

Necessity for nomination as regards placing 
name on ballot see infra § 162. 

§ 91. Regulation in General 

in the absence of constitutional or statutory provi¬ 
sions to the contrary, the authorities of a political party 
may regulate the nomination of candidates; but being 
merely a political privilege the matter Is subject to legis¬ 
lative action. 

In the absence of constitutional or statutory pro¬ 
visions to the contrary, the authorities of a politi¬ 
cal party, such as state and county executive com¬ 
mittees may, in accordance with party usage, make 
and enforce reasonable regulations relating to nom¬ 
inations within the party;** and under some stat¬ 
utes regulating the. mode of -nominations, except 
nominations for certain local offices, nominations 
for such offices must be made in the manner pre¬ 
scribed by party committees.** Nomination of 


Tex.—Bell v. Hill, 74 S.W.2a 113, 
115, 123 Tex. 531, quoting Corpus 
Juris. 

49 C.J. p 1076 note 40. 

Rights and powers of political par¬ 
ties generally see supra § 84. 

S4u Ark.—Field v. Hall, 143 S.W.2d 
667. 

20 C.J. p 104 note 32. 

85. R.L—^Dupre v. St. Jacques, 153 
A. 240, 51 R.I. 189. 

8& Ky*—^Asher, v. Arnett, 132 S.W. 
2d 772, 280 Ky. 347—Lewis v. 

Mosely, 286 S.W. . 793, 215 Ky. 
573. 

Wash.—State v. Superior Court of 
King County, 296 P. 730, 160 Wash. 
520. 

20 C.J. p 105 hbte 45. 

87. Ky.—Lewis v. Mosely, 286 S.W. 
793, 215 Ky. 673. 

88. Wash.—State v. Superior Court 
of King County, 295 P. 730, 160 
Wash. 520. 

Tima for fifiviiisr notice of special 
^teetiLoxi 

Where vacancy qccurred subse¬ 
quent to . primary • election, special 
election referred to in the text could 


be held without prior nomination un¬ 
der direct primary law, provided va¬ 
cancy occurred in time to give re¬ 
quired notice of such special election. 
—State V. Superior Court of King 
County, 295 P. 730, 160 Wash. 620. 
Filling vacancies generally see in¬ 
fra § 93. 

88. Miss.—^May v. Young, 143 So. 
703, 164 Miss. 35. 

90. La.—^Maggiore v. Lochhaum, 71 
So. 727, 139 La. 425. 

91- Ky.—^Maddox v. City of Middles- 
boro, 251 S.W. 201, 199 Ky. 426— 
Whitney v. Skinner, 241 S.W. 350, 
194 Ky. 804. ' 

20 C.J. p 106 note 47. 

Defeat at primary election as dis¬ 
qualifying for subsequent nomina* 
tion see infra § 133. 

92. Ark.—^Williamson v. Montgom¬ 
ery, 51 S.W.2d 987, 990, 186 Ark. 
1129, quoting Corpus Juris. 

Tex.—^Beene v. Waples, 187 S.W. 

191, 108 Tex. 140. 

Sistorioal note 

Until a comparatively recent date, 
there was little, if any, legislative 
regulation of the methods by which 
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political parties nominated their 
candidates for office, the candidates 
being formerly named by caucuses, 
conventions, or unofficial primary 
elections, as the several parties de¬ 
termined.—^U. S. V. O’Toole, D.C.W. 
Va., 236 P. 993—20 C.J. p 104 note 31. 
Political party’s right to nominate 
candidates see supra § 89. 

93. N.Y.—People v., O’Connell,' 140 
N.Y.S. 140. 155 App.Dlv. 428— 

Moore’s Petition, 177 N.T.S. 833. 
County conunittee rules 

(1) Under statute, rules adopted 
by a county committee as regards 
nomination of candidates are con¬ 
trolling throughout the county and 
cannot be altered by a local com¬ 
mittee.—In re Scott, 126- N.E. 717, 
228 N.Y. 566, dismissing appeal 180 
N.T.S. 952, 189 App.Div. 926, and re¬ 
argument denied 127 N.E. 921, 228 
N.T. 611—Clary v. Humphrey, 208 N. 
Y.S. 607. 124 Misc. 529. 

(2) Moreover, the statutory au¬ 
thority of the county committee to 
make such rules cannot be delegated 
to a local committee.—^Petition of 
Waldo, 248 N.Y.S. 638, 139 Misc. 510. 
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candidates by political parties being, however, mere¬ 
ly a political privilege and not an absolute or con¬ 
stitutional right, see supra § 89, is subject to con¬ 
stitutional limitations,^^ may be abolished, circum¬ 
scribed or regulated by the legislature,^® and the 
poweror the dutyof the legislature to make 
such regulations may exist by virtue of constitu¬ 
tional provision. At any rate a constitutional re¬ 
quirement that all elections shall be free and equal 
is not a limitation on the power of the legislature 
to enact reasonable regulations for the nomination 
of candidates by political parties and groups of 
voters.98 In accordance with the foregoing prin¬ 
ciples, particular statutes regulating the nomina¬ 
tions of candidates have been held to be constitu¬ 
tional or not unconstitutional.^^ In one- jurisdic¬ 
tion, at least, the regulation of party nominations 
is entirely statutory.^ 

Some statutory provisions with respect to nom¬ 
ination of candidates are regarded as mandatory,^ 


§ 91 

other requirements are considered merely direc¬ 
tory,® and noncompliance with such requirements 
may not invalidate the election of the nominee, see 
infra § 141. 

Some statutes are construed to provide an ex¬ 
clusive method or methods for making nominations 
for certain offices,^ and resort to one of two meth¬ 
ods provided will preclude resort to the other.® 
However, statutes prescribing an exclusive mode of 
making original nominations are construed to ap¬ 
ply only to nominations of candidates to be voted 
for at general elections, and to leave the nomina¬ 
tion of candidates to be voted for at special elec¬ 
tions subject to existing laws or future legisla¬ 
tion,® and statutes referring to party candidates 
for president and vice president only do not pro¬ 
vide an exclusive method for nominating presiden¬ 
tial electors.*^ 

Legislative limitation on granted power. The 


Nominations by party committee gen¬ 
erally see infra § 105. 

Rights and powers generally of: 

- Officers and committees see supra 
§ 87. 

Political parties see supra § 84. 

94. Wis.—State v. Phelps, 128 N.W. 
1041, 144 Wis. 1, 35 L.R.A.,N.S., 
353. 

95. Ark.—Field v. Hall. 143 S.W.2d 
567. 

Idaho.—Fisher v. Masters, 83 P.'2d 
212, 59 Idaho 866. 

Okl.—Swindall v. State Election 
Board. 32 P.'2d 691, 168 Okl, 97— 
Craig V. Bond, 15 P.^d 1014, 160 
Okl. 34—^Dancy v. Peebly, 270 P. 
311, 132 Okl. 84. 

Pa.—Prugh V. O’Hara, 50 Dauph.Co. 
61—Stockwell v. Delaware Coun¬ 
ty, 27 Del.Co. 559. 

R. I.—Dupre v. St. Jacques, 153 A. 
240, 51 R.I. 189. . 

S. D.—Brekhus v. Steele, 242 , N.W. 
353, 59 S.D. 638. 

Wis.—State v. Buer, 182 N.W. 855, 
174 Wis. 120. 

20 C.J. p 104 note 32. 

Distinguishing between nominees of 
political party and body 
Pa.—Prugh v; O’Hara, 50 Dauph.Co. 
51. 

Particular offices 

‘(1) Under statutes regulating nom¬ 
inations for certain offices, the of¬ 
fices contemplated under the statu-* 
tory terms “state offices,’* “district 
offices,** smd “county offices** are of¬ 
fices to be filled by the electorate 
of the entire, state, the, various dis-. 
tricts, and the entire county, re¬ 
spectively.—Hamilton v.. Monroe, Civ. 
App., 287 S.W. 304, error dismissed 
Hamilton v. Munroe, 287 S.W. 306, 
116 Tex. 163. , 

(2) Offices of district judge and of 


representative in state legislature 
have been held to be contemplated as 
district offices within such statutes. 
—^Bounds V. McCallum, 62 S.W.2d 
1047, 122 Tex. 116. 

(3) Illinois statute relating to 
nomination of circuit judges is inap¬ 
plicable to party nomination of cir¬ 
cuit or superior court judges of Cook 
county.—People v. Emmerson, 154 N. 
E. 474, 323 Ill. 561. 

(4) Statute providing for nomina¬ 
tions for “public office’’ by new par¬ 
ty applies to nominations for presi¬ 
dential electors,—State v. Mountjoy, 
271 P. 446, 83 Mont. 162. 

96. Ohio.—State v. Noctor, 140 N. 
E. 878, 106 Ohio St. 516. 

97. Very iudefiniteuess of language 
employeS in a constitutional provi¬ 
sion that elections be free and equal 
has been held to enjoin on the legis¬ 
lature the duty to make such regula¬ 
tions.—^Asher v. Arnett, 132 S.W.2d 
772, 280 Ky. 347. 

98. Ky.—^Asher v. Arnett, supra. 

99. U.S.—^Blackman v. Stone, C.C.A. 
Ill., 101 F,2d 500. 

Ark.—Field v. Hall, 143 S.W.2d 567. 
Fla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 73, followed in 
144 So. 356, 107 Fla. 109. ' 
Idaho.—Fisher v. Masters, 83 P.2d 
212, 59 Idaho 366. 

Ky.—Asher v. Arnett, 132 S.W.2d 772, 
280 Ky. 347. 

Neb.—State v. Marsh, 243 N.W. 277, 
123 Neb. 423. 

N.T.—O’Rourke v. Cohen, 192 N.E. 
833, 265 N,Y. 318, reversing In re 
O’Rourke, 275 N.T.S. 981, 242 App. 
Div. 804—Taylor v. Redmond, 267 
N.T.S. 694, 239 App.Div. 112. 

I Ohio.—State v. Noctor, 140 "N.E. 
I 878, 106 Ohio St 516. 
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Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 160 Okl. 97— 
Craig V. Bond, 15 P.2d 1014, 160 
Okl. 34. 

Wis.—State v. Buer, 182 N.W. 856, 
174 Wis. 120. 

1. Tex.—^Hamilton v. Monroe, Civ. 
App., 287 S.W. 304, error dismissed 
Hamilton v. Mimroe, 287 S.W. 306, 
116 Tex. 153. 

2. Time for hoininatioiis 

A particular statute providing that 
no nominations shall be made within 
a certain time from a general elec¬ 
tion has been held to be manda¬ 
tory.—^Johnson v. Holm, 269 N.W. 
405, 198 Minn. 192. 

3. Act not affecting integrity of 
election 

In the absence of express provi¬ 
sion in a statute regulating party 
nominations, declaring that a par¬ 
ticular act required by such statute 
is essential to the validity of the 
election or that the omission of such 
act will render the election void, 
such statute will be regarded as 
directory and not mandatory, provid¬ 
ed the act in question is' not calcu¬ 
lated to affect the Integrity of the 
election.—^Hunt v. Mann, 101 So. 369, 
136 Miss. 590. 

4. Miss.—Ruhr v. Cowan, 112 So. 
386, 146 Miss. 870. 

Tex.—^Pulliam v. Trawalte'r, Civ.App., 
120 S.W.2d.l08. 

20 C.J. p 104 note 38. 

5. Miss.—^Ruhr v. Cowan, 112 So. 
386, 146 Miss. 870. 

6. Mont.—State v. Duncan, 177 P. 
250, 55 Mont. 380. 

7. Mont.—State v. Stewart, 230 P.: 
366, 71 Mont 358. 
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legislature, on granting to any convention, com¬ 
mittee, or other body the right to make nomina¬ 
tions, cannot limit the right of such body to nom¬ 
inate as its candidate any person who is qualified 
for the office.^ 

Status of body making nomination, A body of 
electors which comes within the definition of a 
political party, and which has polled a prescribed 
vote or percentage of the entire vote cast at the 
last preceding election, if this is made a condition 
by statute, may ordinarily as a political party and 
in the usual way nominate candidates for all of¬ 
fices, including those for which it may not have 
made nominations at the preceding election and, 
under statute, only political parties which polled 
at a certain preceding election a certain percentage 
of the entire vote cast may make nominations as 
political parties in the regular way,iO such a stat¬ 
ute being held constitutional.^^ Moreover, a stat¬ 
ute providing that there shall be printed on the 
official ballot the names of such nominees only as 
have been nominated either by a political party 
which polled a certain percentage of the aggregate 
vote cast at a preceding election, or by a petition 
signed by a certain number or percentage of elec¬ 
tors, is not unconstitutional, where there is no in¬ 
fringement of the right of individual electors to 
vote for other persons by writing their names in 
blank spaces left for that purpose i)ut a stat¬ 
ute making the polling of a certain percentage of 
the votes cast for a certain state officer or officers 
at a preceding election a condition of the making 
of nominations by a political party, not only in the 
state at large, but in the political divisions there¬ 
of, has been held unconstitutional as not prescrib¬ 
ing a just, reasonable, and uniform test for ascer¬ 
taining party strength, operating on voters and 


candidates of the same class with substantial equal- 
ity.^5 

Under election law statutes anticipating that a 
new political party might be legally formed and 
have the name of its nominees printed on the offi¬ 
cial ballot, but prescribing no method whereby such 
party may make nominations, it has the right to 
pursue any reasonable method, not prohibited by 
law, in making its nominations.^^ 

Organizations or combinations of electors which 
do not have the status of political parties are au¬ 
thorized by the statutes of some jurisdictions to 
make nominations by a particular mode prescribed, 
such as by a petition of electors, see infra § 106. 

§ 92. Plural Nominations for Same Office 

A political party cannot have plural nominations for 
the same office. 

An organized political party cannot have at any 
one time more than one candidate for the same 
office.15 Hence, where it has made one nomination 
it cannot, while that remains in force, make anoth¬ 
er for the same office.^® 

§ 93. Filling Vacancies 

Vacancies may be filled In the mode prescribed by 
statute or by party rule not prohibited by statute. 

Where a statute prescribes an exclusive mode 
of making nominations, but contains no provision 
for filling vacancies occurring after nominations 
have been made, such vacancies cannot be filled ex¬ 
cept in the manner prescribed for making original 
nominations.^*^ However, provision for the filling 
of vacancies, usually by a party committee, is com¬ 
monly made either by statute or by party rules 
which are either recognized by statute or not pro¬ 
hibited thereby.18 To justify a nomination in 


8. N.T.—Hopper v. Britt, 98 N.E. 
86, 204 N.T. 624—^In re Callahan. 
92 N.E. 262, 200 N.T. 59, 140 
Am.S.R. 626, afflrminff 126 N.Y.S. 
ill4, 140 App.Div. 897, and dis¬ 
tinguishing Matter of Terry, 131 
N.Y.S. 841, 146 App.Div. 526. 

9. U.S.—^Blackman v. Stone, C.C.A. 

Ill., 101 F.2d 600. 

Pa.—Petition of “Liberal Party,” 17 
Pa,Dist. & Co. 176. 

20 C.J. p 104 note 40. 

10. U.S.—^Blackman v. Stone, C.C.A. 

Ill., 101 F.2d 500. 

Pla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 73, followed in 
144 So. 356, 107 Fla. 109—State v. 
Gerow, 86 So. 144, 79 Fla. 804. 

Md.—^Iverson v. Jones, 187 A. 863, 
171 Md. 649. 

20 C.J. p 104 note 42. 

11 . U.S.—Blackman v. Stone, C.C.A. 

Ill., 101 P.2d 600. 


Fla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 73, followed 
in 144 So. 356, 107 Fla. 109. 

Md.—Iverson v. Jones, 187 A. 863, 
171 Md. 649. 

12. Mich.—Brown v. Kent County 
Election Comrs., 140 N.W. 642, 174 
Mich. 477. 

20 C.J. p 105 note 43. 

13. N.D.—State v. Hamilton, 129 N. 
W. 916, 20 N.D. 592, overruling 
State V. Anderson, 118 N.W. 22, 18 
N.D. 149, and followed in State v. 
Flaherty. 169 N.W. 93, 40 N.D. 
487. 

14. Tex.—^Morris v. Mims, Civ.App., 
224 S.W. 687. 

15. S.D.—State v. Metcalf, 100 N.W. 
923, 18 S.D. 393, 67 L.R.A. 331. 

16. Colo.—^Palmer v. Ruland, 62 P. 
841, 28 Colo. 65. 

20 C.J. p 126 note 70. 
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17. Kan.—^Brown v. Potteck, 193 P. 
359, 107 Kan. 737. 

Neb.—State v. Minor, 180 N.W. 84, 
105 Neb. 228. 

20 C.J. p 126 note 72. 

Filling vacancies in delegation to 
convention see infra § 98. 

Filling vacancies in designation for 
party, position see supra § 86. 
Nomination by second caucus after 
void nomination by first caucus 
see infra § 104. 

18. Ala.—^Blackwell v. Hawkins, 145 
So. 477, 226 Ala. 149. 

Cal.—^De Woody v. Belding, 292 P. 
265, 210 Cal. 461. 

Ky.—Halteman v. Grogan, 24 S.W.2d 
921, 233 Ky. 51. 

Nev.—State v. Greathouse, 233 P. 
527, 48 Nev. 419. 

N.T.—Greenberg v. Cohen, 17 N.Y. 
S.2d 895, 173 Misc. 372, affirmed 1 
N.T.S.2d 878, 258 App.Div. 1039. 
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pursuance of the power to fill vacancies, there 
must be a vacancy within the meaning of the stat¬ 
ute or the rule conferring the power and al¬ 
though there exists authority to the contrary,20 


the. vacancy must, usually, have occurred in a nom¬ 
ination duly made,2i must have resulted from a 
given cause, 22 if so declared by statute or by rule, 
and the body assuming to fill the vacancy must be 


Or.— starkweather v. Hoss, 270 P. 
768, 126 Or. 630. 

R.I.—McLyman v. Malloy, 162 A. 849, 
851. 63 R.I. 4, citing Corpus Jtiris. 
W.Va.—State v. Payne, 104 S.E. 

733, 87 W.Va. 306. 

20 C.J. p 126 note 73. 

Procedure available to party candi¬ 
dates only 

The procedure outlined by a parti¬ 
cular statute, P.L.1922 p 443 | 20. for 
the filling of vacancies among pri¬ 
mary election nominees has been 
held only applicable to party candi¬ 
dates nominated by petition to run 
in the primaries for the party nomi¬ 
nation, and is not, accordingly, avail¬ 
able to one who never became a can¬ 
didate of the party.—^Hutchinson v. 
McDermott, 138 A. 706, 5 N.J.Misc. 
917. 

Vacancy in nomination; vacancy in 
oflLce 

(1) Statutes providing for filling 
of vacancies in nomination do not 
apply to vacancies in office.—State 
ex rel. Summer v. Mitchell, 159 So. 
775, 118 Fla. 513. 

(2) In the absence of statute pre¬ 
scribing the mode of selecting candi¬ 
dates where a vacancy occurs in of¬ 
fice at a time precluding nomination 
by primary, a duly constituted party 
committee has inherent power to 
nominate a candidate to fill such va¬ 
cancy.—State ex rel. Summer v. 
^Mitchell, supra. 

(3) Filling vacancies in offices 
generally see C.J.S. title Officers §§ 
51-53 and 46 C.J. p 974 note 67-p 
978 note 36. 

Power of committee to make origi¬ 
nal nominations see infra § 105. 

19. Mont.—State ex rel. Wilkinson 
V. McGrath, 106 P.2d 186. 

Nev.—State v. Greathouse, 233 P. 
527, 48 Nev. 419. 

R. I.—McLyman v. Malloy, 162 A. 
849, 851, 53 H.I. 4, citing Corpus 
Juris. 

S. D.—State v. Doolittle, 209 N.W. 861, 
50 S.D. 298. 

20 C.J. p 127 notes 74, 76. 

Failure to fDLe certiflcate 
Failure to file certificates of nomi¬ 
nation within required time may cre¬ 
ate a vacancy in nomination within 
statute providing for the filling of 
such vacancy.—Lewis v. Mosely, 286 
S.W. 793, 216 Ky. 673—^Brandenburg 
V. Bradley, Ky., 283 S.W. 1059— 
20 C.J. p 127 note 74 [d] (1). 
Zueligibility 

(1) Ineligibility of one nominated 
at party primaries may cause a va¬ 
cancy in nomination* within the 


meaning of a statute providing for 
the filling of such vacancy.—Stark¬ 
weather V. Hoss, 270 P. 768, 126 Or. 
630. 

(2) It is not essential that such 
ineligibility arise subsequent to such 
primaries.—Starkweather v. Hoss, 
supra. 

Justice relieved from active duty 

Joint resolution of legislature per¬ 
mitting the chief justice of the su¬ 
preme court of Kansas to be re¬ 
lieved of his active duties for the 
remainder of his term of office did 
not create a vacancy to be filled by 
nomination of a candidate for a 
claimed unexpired term of office.— 
Glenn v. Ryan, 58 P.2d 1077, 144 Kan. 
363. 

^^sfgnatlou” 

Where a candidate, who has re¬ 
ceived a sufficient number of votes 
in primary election to entitle him 
to nomination, fails to file his ac¬ 
ceptance within the time prescribed 
by statute, his filing of what pur¬ 
ports to be his “resignation" of nom¬ 
ination does not create a vacancy 
within the meaning of a statute pro¬ 
viding for the filling of vacancies in 
nominations.—State ex rel. Wilkin¬ 
son V. McGrath, Mont., 106 P.2d 186. 
Void caucus 

Under a statute authorizing a state 
committee to fill vacancies in case 
of death or withdrawal of a nomi¬ 
nee, the power does not exist where 
there are no candidates by reason 
of the fact that the caucus naming 
them has been declared null and void. 
—McLyman v. Molloy, 162 A. 849, 
53 R.I. 4. 

20. Nev.—State v. Greathouse, 233 

P. 627, 48 Nev. 419. 

20 C.J. p 127 note 74 [c]. 

Death shortly before general elec¬ 
tion 

Where a vacancy occurs in an of¬ 
fice by reason of incumbent’s, death 
shortly before the general election, 
at which some one to fill the unex¬ 
pired term should be chosen, and no 
one has been nominated to such of¬ 
fice, it has been held that there exists 
a vacancy in nomination within .con¬ 
templation of statutes providing for 
the filling of such vacancy.—State 
V. Greathouse, supra. 

Express statutory authority 

(1) Under statute expressly so pro¬ 
viding, a vacancy .in nomination 
caused by reason of a party's fail¬ 
ure to nominate may be filled in the 
manner prescribed by such statute. 
—State V. Payne, 104 S.E. 733, 87 W. 
Va. 306. 


(2) Statutory limitation as to time 
for filling a vacancy caused by fail¬ 
ure to nominate at primary election 
does not apply where a nomination 
of a candidate to fill such vacancy 
could not have been made at such 
election.—State v. Payne, supra. 

21. Fla.—State ex rel. Chamberlain 
V. Tyler, 130 So. 721, 100 Fla. 
1112 . 

Kan.—^Koehler v. Beggs, 250 P. 268, 

Ky.—Ruby v!^*Smothers. 109 S.W.2d 
392, 270 Ky. 153. 

N.D.—Udie v. Byrne, 233 N.W. 648, 
60 N.D. 108. 

Nominations made at primary 

(1) Only vacancies in nominations 
made at the primary can be filled un¬ 
der some statutes. 

Fla.—State ex rel. Chamberlain v. 

Tyler. 130 So. 721, 100 Fla. 1112. 
Kan.—^District Party Committee of 
Republican Party of Twelfth Ju¬ 
dicial Dist. of Kansas v. Hyan, 106 
P.2d 261, 152 Kan. 509—Hamilton 
V. Raub, 292 P. 396, 131 Kan. 
392—^Koehler v. Beggs, 260 P. 268, 
121 Kan. 897. 

Ky.—^Ruby v. Smothers, 109 S.W.2d 
392, 270 Ky. 163. 

20 C.J. p 127 note 75 [a]. 

(2) Accordingly, where party has 
no candidate at primary election, so 
that no nomination results, no va¬ 
cancy can occur to bs filled under 
such statutes.—State ex rel. Cham¬ 
berlain V. Tyler, supra. 

(3) Nor does a vacancy in nomi¬ 
nation, within contemplation of stat¬ 
ute providing for the filling of such 
vacancy, exist by reason of the with¬ 
drawal of candidacy prior to primary 
election.—^Ruby v. Smothers, supra. 

(4) Where it develops after pri¬ 
mary election that none of candi¬ 
dates for various reasons are en¬ 
titled to certificate of nomination, va¬ 
cancy exists within a statute pro¬ 
viding for the filling of vacancies 
after nomination by death or other¬ 
wise.—^Halteman v. Grogan, 24 S.W. 
2d 921, 233 Ky. 61. 

22. R.I.—^McLyman v. Molloy, 162 
A. 849, 851, 53 R.I. 4, citing Ck)ipn8 
Jiixls. 

20 C.J. p 127 notes 74, 76. 

Ejusdem generis applicable 

In construing a statute, relating to 
filling vacancy in nomination for 
specified causes, “or if for any cause 
there is vacancy," the doctrine of 
ejusdem generis applies.—State ex 
rel. Chamberlain v. Tyler, 130 So. 
721, 100 Fla. 1112. 
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duly authorized to do so,23 and be duly constitut- 
ed.24 

A party committee, on exercising its power to 
rescind or revoke its nominations, see infra § 94, 
has power to nominate another candidate in place 
of the person whose nomination has been rescind¬ 
ed. 25 

In some states, a vacancy occurring after the 
making of an independent nomination may be filled 
by the organization which made the original nom¬ 
ination at any time before the election ;25 but in 
other states such a vacancy must be filled by a 
committee selected by the nominators and not by 
certificate of voters.27 Provisions of primary elec- 

23. Md.—Usilton v. Bramble, 82 A. 

661, 117 Md. 10, Ann.Cas.ldl,3E 

743. 

Pa.—^In re Asbel’s Substituted Nomi¬ 
nation, 18 Pa.Dist. & Co. 652, 38 
Dauph.Co. 204. 

20 C.J. P 127 note 77. 

<«Oom 2 aitte 6 last aieoted” 

The “committee last elected” un¬ 
der a statute authorizing* such com¬ 
mittee to fill vacancies occurring 
subseauent to a specified day before 
the primary day, has reference to the 
committee elected on such primary 
day,—In re Mellen, 267 N.Y.S. 119, 

149 Mlsc. 178, affirmed 267 N.Y.S. 122, 

240 App.Div. 819, affirmed Mellen v. 

Board of Elections of New York City, 

187 N.E. 563, 262 N.Y. 422. 

Committee of political party 
Committee of a group of individu¬ 
als calling themselves the Clean 
Elections Party, who had adopted no 
platform of principles or creed in op¬ 
position to the tenets of the recog¬ 
nized political parties, and who se-i 
lected their candidates in part at 
least from the nominees of the two 
dominant political parties, were not 
empowered to make nominations to 
fill vacancies within a statute au¬ 
thorizing nominations by committee 
of a political party.—State ez rel. 

Preiss v. Seibel, 246 S.W. 288, 296 
Mo. 607. 

County executive committee 
Under statute and party rules, on 
failure of county committee of a par¬ 
ty to exercise such committee's pow¬ 
er to nominate a candidate to fill a 
vacancy, the county executive com¬ 
mittee has power to do so.—Gresser 
V. Cohen, 10 N.E.2d 798, 275 N.Y. 

440, affirming 299 N.Y.S. 9, 252 App. 

Div. 772—^In re Gresser, 10 N.B.2d 
798, 275 N.Y. 440, affirming 299 N.Y. 

S. 4, 252 App.Div. 772, followed in In 
re Soffer, 299 N.Y.S. 8, 262 App.Div. 

774, reversed on other grounds 10 N. 

E.2d 798, 275 N.Y. 440, reversing 300 
N.Y.S. 786, 165 Misc. 796—In re Sof- 


tion laws purporting to provide the exclusive meth¬ 
od for nominations of judicial officers have beer 
held not to apply to nominations to fill vacanciej 
in such offices, where the time between the pri¬ 
mary and general elections is too short to permi 
performance of the mandatory requirements of th( 
primary statute,but in such case the nominatior 
may be properly made by party convention.^J 
Some statutes authorize the governing authorities 
of political parties to determine the manner, othei 
than \ by primary election, in which nominations tc 
fill vacancies in office shall be made when sue! 
vacancies occur within a specified time before th( 
primaries.30 Other statutes vest in the party com¬ 
mittee chairman exclusive power to fill vacancies 
in nominations after ballots have been printed.^- 


lects his successor.—rLong v. Martin 
194 So. 896, 194 La. 797, followed ir 
Long V. Looney, 194 So. 900, 194 La 
811. 

26. Kan.—Hay v. Keeshan, 111 P 
436,'83 Kan. 438. 

27. N.Y.—^In re Independent Nomi¬ 
nations, 79 N.E. 708, 186 N.Y 
266, reversing 102 N.Y.S. 353, 116 
App.Div. 138, and affirming 102 N 
Y.S. 200,. 201, 217, 116 App.Div 
142, 144, 146—Matter of Brady, 105 
N.Y.S. 217, 116 App.Div. 144. 

28. Ill.—^People V.’ Crowe, 226 Ill 
App. 454. 

Nominations by primary election gen¬ 
erally see infra §§ 111-129. 

29. Ill.—^People v. Crowe, 226 Ill 
App.'454. 

Nominations by convention general¬ 
ly see §§ 97-103. 

30. Ky,—^Ball v. Cawood, 120 S.W 
2d 776, 275 Ky. 108, followed It 
D ay V. Middleton, 120 S.W.2d 778 
275 Ky. 113. 

Nomination by committee 
The person nominated by party ex¬ 
ecutive committee is the duly nomi¬ 
nated candidate to fill a vacancy 
which occurred within the time speci¬ 
fied.—Ball.v. Cawood, supra. 

Statute not repealed 
Ky.—Ball v. Cawood, 120 S.W.2< 
776, 275 Ky. 108, followed in Da: 
V. Middleton, 120 S.W.2d 778, 271 
Ky. 113. 

31. Ky.—^Lewis v. Mosely, 286 S.W 
793, 215 Ky. 673. 

Statute not repealed 

Ky.—^Lewis v. Mosely, supra. 

Absence from '^meeting” 

In the absence of the regular edm 
mittee chairman, the action of i 
body, not constituting a legal com 
mittee meeting, in purporting to fil 
vacancies in nominations after bal 
lots have been printed is of no ef 
feet under the text rule.—^Lewis 'v 
Mosely, supra. 


fer, 10 N.B.2d 798, 275 N.Y. 440, re¬ 
versing 299 N.Y.S. 8, 262 App.Div. 
774, following In re Gresser, 299 N. 
Y.S. 4. 252 App.Div. 772, affirmed 10 
N.E.2d 798, 275 N.Y. 440, reversing 
In re Soffer, 300 N.Y.S. 786, 165 Misc. 
796. 

Independent group in party 

Independent group belonging to 
party may under statute be empow¬ 
ered to fill vacancy, which party's 
executive committee refused to fill, 
and this notwithstanding such com¬ 
mittee’s express objections to the fill¬ 
ing of such vacancy.—Trosk v. Co¬ 
hen, 267 N.Y.S. 97, 149 Misc. 298. af¬ 
firmed 267 N.Y.S. 112, 240 App.Div. 
825, affirmed Trosk v. Board of Elec¬ 
tions of New York City, 187 N.E. 566, 
262 N.Y. 430. 

One committee to fill vacancies for 
aU offices 

There need not be designated one 
committee to fill vacancies in nomi¬ 
nations of political party for all of¬ 
fices on nominating petitions.—Trosk 
V. Cohen, supra. 

34. Pa.—^In re Asbel's Substituted 
Nomination, 18 Pa.Dist. & Co. 652, 
38 Dauph.Co. 204. 

20 C.J. p 127 note 78. 

Besidence of cozamittee members 
Election law statutes have been 
held not to require that members of 
committee to fill vacancies reside 
within the political unit in which 
candidates nominated are seeking of¬ 
fice.— Yona. V. Cohen, 188 N.E. 130, 
262 N.Y. 706, affirming 266 N.Y.S. 
1004, 240 App.Div. 827, affirming 

271'N.Y.S. 259, 150 Misc. 649. 

25. La.—Long v. Martin, 194 So. 
896, 194 La. 797, followed in Long 
V. Looney, 194 So. 900, 194 La. 
811. 

asanuer of seloctiiig uonduee 

The candidate whose nomination 
has been rescinded, having no con¬ 
stitutional right or interest in the 
matter, cannot complain of the man¬ 
ner in which the committee se- 
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Necessity for nomination of candidate to fill vacan¬ 
cy see supra § 90. 

Eligibility and qualifications of nominee. In the 
absence of statute, political parties may fill va¬ 
cancies on their tickets by ratifying the nomina¬ 
tion of a candidate of another party or independent 
body;32 ijut in some states a committee of a party 
or independent body authorized simply to fill va¬ 
cancies cannot fill a vacancy by nominating a 
candidate of another party or independent body 
for the same office.33 Election law statutes have 
been held to contemplate that the candidate des¬ 
ignated to fill a vacancy shall be a person other 
than the person originally named.34 Under other 
statutes providing for the filling of vacancies in 
nominations, it has been held, however, that nom¬ 
inees whose delinquency in failing to file certificates 
of nomination in due time resulted in such vacan¬ 
cies are eligible as nominees to fill the same.35 A 
defeated candidate at the primary election has also 
been held to be eligible to fill a vacancy created 
by the death of the successful candidate,^® and 
this rule is not affected by a statutory provision 
making a candidate who is defeated at the primary 
ineligible as a candidate for the same office in the 
next ensuing general election ;37 nor does the fact 
that a candidate has been previously unsuccessful 
in his efforts to procure nomination for the of¬ 
fice in a primary election and also in seeking nom¬ 
ination from a party committee preclude his be¬ 
ing selected as nominee of such committee to fill 
a vacancy caused by the action of such committee 
in rescinding its nomination previously made.^s 
Persons who would be disqualified from holding 


§ 94 

office if elected cannot be nominated as candidates 

to fill vacancies.33 

Presumption of qualification for nomination from 
issuance of certificate of nomination to fill vacan¬ 
cy see infra § 136. 

Accepting and filing petitions to fill vacancies. 
A statute providing for the filling of vacancies 
in nominations by the filing of a petition with a 
specified officer, without prescribing any method 
for selection and elimination among petition can¬ 
didates, requires that he accept and file all such 
petitions as are presented to him in proper form 
and within necessary time; and not merely the 
first petition presented to him.40 

§ 94. Revocation, Vacation, and Withdrawal 

Subject to certain limitations, nominations made by 
conventions and party committees may be revoked or re¬ 
scinded by those bodies. 

A nominating convention, being a deliberative 
body, may rescind a nomination made by it at any 
time before final adjournment,^! but it cannot do 
so after final adjournment, since its power as a 
convention is then exhausted.42 

In the absence of statutory inhibition, a statu¬ 
tory political committee may rescind, abrogate, or 
alter its earlier action with respect to the nomina¬ 
tion of candidates to public office.43 Moreover, 
it has been held that a party committee having au¬ 
thority to select nominees to fill a vacancy in office 
also has authority, at any time before the name of 
a nominee is printed on the official ballot, to rescind 
a nomination made by such committee.44 It has 


ELECTIONS 


32. Mo.—State v. Seibel, 171 S.W. 
69. 262 Mo. %20. 

33. N.Y.—In re Callahan, 93 N.E. 
262, 200 N.Y. 69, 140 Am.S.R. 626, 
afilrmingr 125 N.Y.S. 1114, 140 App. 
Div. 897—Matter of Halpin, 95 N. 
Y.S. 611, 108 App.Div. 271. 

34. N.Y.—Nestler v. Cohen, 273 N. 
Y.S. 923, 242 App.Div. 726, appeal 
dismissed 193 N.B. 327, 265 N.Y. 
576. 

35. Ky.—Lewis v. Mosely, 286 S.W. 
793, 215 Ky. 573—^Brandenburg v. 
Bradley, 283 S.W. 1059. 

36. Colo.—^Armstrong v. Simonson, 
271 P. 627, 84 Colo. 472. 

Ky.—^Halteman v. Grogan, 24 S.W. 
2d 921, 233 Ky. 51. 

37. Colo.—^Armstrong v. Simonson, 
271 P. 627, 84 Colo. 472. 

38. La.—Long v. Martin, 194 So. 
896, 194 La. 797, followed in Long 
V. Looney, 194 So. 900, 194 La. 
811. 

29 C.J.S.-9 


39. N.Y.—Application of Lindgren, 
133 N.E. 353, 232 N.Y. 59, dis¬ 
missing appeal In re Lindgren, 190 
N.Y.S. 321, 198 App.Div. 319. 

State prison convicts are ineligible 

as nominees to fill vacancies under 
the text rule.—Application of Lind¬ 
gren, supra. 

40. Neb.—State ex rel. King v. Han¬ 
son, 294 N.W. 463, 456. 

Reasons for rule 

In overruling the contention that 
the statute referred to in the text 
should be construed so as to re¬ 
quire the officer to accept only the 
first petition presented, the court 
said: *'It leaves the race to fill the 
ballot to the swift alone, which is 
hardly a commendable exercise of 
democratic process. But more than 
this, it would leave the situation 
stalemated, if two or more per¬ 
sons should undertake to present pe¬ 
titions ... at the same time."— 
State ex rel. King v. Hanson, su¬ 
pra. 


Statute relating to primary nomina¬ 
tions 

In the absence of any provision for 
selection and elimination of peti¬ 
tion, candidates in a statute relat¬ 
ing to nominations made at a pri¬ 
mary election, such statute does not 
alter the text rule.—State ex rel. 
King V. Hanson, supra. 

41. Minn.—^Phillips v. Gallagher, 76 
N.W. 285, 73 Minn. 628, 42 L.R.A. 
222 . 

N.Y.—Matter of Nash, 72 N.Y.S. 

1057, 36 Misc. 113. 

20 C.J. p 127 note 83. 

42. Colo.—^Le Bert v. Shirley, 50 
P. 862, 24 Colo. 269. 

N.Y.—^People v. Board of Police 
Comrs., 31 N.Y.S. 112, 10 Misc. 
98. 

43. W.Va.—State v. Fielder, 157 S. 
E. 697, 110 W.Va. 240. 

44. La.—^Long v. Martin, 194 So. 
896, 194 La. 757, followed in Long 
V. Looney, 194 So. 900, 194 La. 
811. 
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also been held, however, that after a nomination 
has been duly made and a certificate of nomina¬ 
tion has been issued, a party committee cannot re¬ 
voke the nomination or withdraw the candidate’s 
name.45 ^ committee cannot set aside nomina¬ 
tions made by a convention, except on a hearing 
accorded the nominees, and a showing that the 
nominations were procured by fraud or in disre¬ 
gard of the usages of the party. ^6 

Petitioners who have successfully put a candidate 
in nomination cannot withdraw his name; there is 
no withdrawal known to the election law except 
that of a candidate himself.'*'^ 

§ 95. Withdrawal and Forfeiture of Candi¬ 
dacy 

Under statute a candidate for public office Is entitled 
to withdraw his candidacy. 

While a nomination may be accepted or refused 
at the will of the nominee,^ 8 and under statute a 
candidate for public office has the right to with¬ 
draw his candidacy,49 to be valid and effective, it 
is essential that such withdrawal be made in the 
manner and filed within the time prescribed by 
statute.®0 Under statutory provisions prescribing 


the exclusive method whereby candidates for nom¬ 
inations may decline designation for nomination, it 
is likewise essential that declination be made in 
the manner and within the time prescribed.®i In 
the absence of any statutory provision so requir¬ 
ing, it is not, however, necessary to the effective¬ 
ness or completeness of a withdrawal that it be 
communicated to a party committee.®^ Statutes 
providing for the election of certain officers without 
specific provision for withdrawal of candidates 
after nomination do not authorize such withdraw¬ 
al.®^ A statute prohibiting withdrawal of papers 
declaring candidacy does not, however, preclude 
the declarant from abandoning his candidacy.®^ 
The fact that a candidate at a primary election who 
is also a member of the political committee by 
which the election was ordered sits in the latter 
capacity, in the determination of a protest filed by 
his opponent, does not operate as a forfeiture of 
his candidacy.®® 

'"Resignation*' of nomination as creating vacancy 
within statute providing for filling vacancies in 
nominations see supra § 93. 

Withdrawal of withdrawal. In the absence of 
statutory authority a candidate who has effectively 
withdrawn his candidacy prior to the primaries is 


45. Colo.—^Le Bert v. Shirley, 50 V, 
862, 24 Colo. 269. 

20 O.J. p 127 note 85. 

4G. Mo.—State v. Crittenden, 64 S. 
W. 162, 164 Mo. 237. 

47. Md.—Sterling v. Bones, 39 A. 
424, 87 Md. 141. 

43. Cal.—Bordwell v. Williams, 159 
P. 869, 173 Cal, 283, L.II.A.1917A, 
996, Ann.Cas.l918E, 358. 

49. Ky.—^Ruby v. Smothers, 109 S; 
■W.2d 392, 270 Ky. 153. 

Ohio.—^Brower v. State, 13 Ohio App. 
259. 

Pa.—^In re Alexander, 124 A. 419, 
280 Pa. 209—In re Wolf’s Nomina¬ 
tion, 11 Pa.Dist & Co. 626, 31 
Dauph.Co. 343—^In re Non-Partisan 
Nominations, 29 Pa.Dist. 804. 
Wyo.—State ex rel. Rogers v. Hunt, 
81 P.2d 883. 53 Wyo. 267. 

Repeal of statute prohihitlug with¬ 
drawal 

Pa.—In re Non-Partisan Nomina¬ 
tions, 29 Pa.Dist. 804. 

50. Ky.—Ruby v. Smothers, 109 S. 
W.2d 392, 270 Ky. 153. 

Mass.—^Manser v. Secretary of Com¬ 
monwealth, 16 N.E.2d 868, 301. 
Mass. 264. 

Pa.—^In re Alexander, 124 A. 419, 280 
Pa. 209—^In re Wolf’s Nomination, 
11 Pa.Dist. & Co. 626, 31 Dauph.Co. 
343—^In re Non-Partisan Nomina¬ 
tions, 29 Pa.Dist 804. 


S.D.—Burtch v. Medin, 210 N.W. 187, 

50 S.D. 343. 

20 C.J. p 127 note 89. 

Acknowledgment 

Under some statutes the paper in 
which a candidate signifies his with¬ 
drawal must be acknowledged before 
an officer empowered to take ac¬ 
knowledgments of deeds and in the 
same manner.—^In re Thirty-fourth 
Ward Democratic Nomination Papers, 
11 Pa.Dist 135, 26 Pa.Co. 593. 

Nomination by nomination papers 

<1) A candidate nominated for a 
state office by nomination papers, 
rather than by primary election, is 
within contemplation of a statute 
requiring that withdrawal be in a 
prescribed manner and within pre¬ 
scribed time.—^Manser v. Secretary 
of Commonwealth, 16 N.E.2d 868, 301 
Mass. 264. 

(2) Changes in such statute 
whereby time for withdrawal is 
much restricted does not Indicate a 
legislative intent that such statute 
does not apply to such candidate.— 
ISdanser v. Secretary of Common¬ 
wealth, supra. 

(3) Nor does the fact that the time 
allowed for withdrawal expires be¬ 
fore the result of the state primary 
election can be ascertained indicate 
such intent.—^Manser v. Secretary of 
Commonwealth, supra. 

(4) Nor do considerations of pub¬ 
lic policy preclude application of 


such statute to candidates nominated 
by nominating papers.—^Manser v. 
Secretary of Commonwealth, supra. 

Withdrawal filed within prescribed 
time 

Ky.—Ruby v. Smothers, 109 S.W.2d 
392, 270 Ky. i53. 

Pa.—^In re Alexander, 124 A. 419, 280 
Pa. 209—^In re Wolf's Nomination, 
11 Pa.Dist. & Co. 626, 31 Dauph.Co. 
343. 

Wyo.—State ex rel. Rogers v. Hunt, 
81 P.2d 883, 53 Wyo. 267. 
Withdrawal filed too late 
Mass.—^Manser v. Secretary of Com¬ 
monwealth, 16 N.B.2d 868, 301 

Mass. 264. 

S.D.—^Burtch v. Medin, 210 N.W. 
187, 50 S.D. 343. 

51- N.Y.—In re Brook, 6 N.T.S.2d 
954, 169 Misc. 369. 

Declination filed too late 
N.T.—In re Brook, supra. 

Declination of designation: 

As delegate to party convention 
see infra § 98. 

For party position generally see 
supra § 86. 

52. Ky.—^Ruby v. Smothers, 109 S. 
W.2d 392, 270 Ky. 153. 

53. Kan.—^Brown v. Potteck, 193 
P. 359, 107 Kan. 737. 

54. Mo.—State ex rel. Neu v. 
Waechter, 58 S.W.2d 971, 332 Mo. 
574. 

55. La.—^Madere v. Sellers, 45 So. 
735, 120 La. 812. 
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not entitled to withdraw his withdrawal.®® § 96. Publication of List of Nominees 

It is competent for candidates by agreement to There must be compliance with statutes provid- 
decline or annul a nomination.^? ing for the publication of lists of nominees.®^ 

B. BY PARTY CONVENTION 


§ 97. In General 

In the absence of statutory inhibition, candidates for 
public office may be nominated by party convention. 

Conventions of political parties consisting of rep¬ 
resentatives of the voters of such parties assembled 
to deliberate and place in nomination their can¬ 
didates for various public offices have long been 
known in the history of this country and this 
method of making nominations is sanctioned by 
both judicial and legislative authority.®® More¬ 
over, in the absence of statute to the contrary, par¬ 
ty nominations may be made by mass convention of 
the electors of such party.®i Primary election stat¬ 
utes have, however, been held to abolish or super¬ 
sede nomination of candidates for public office by 
convention®^ and to preclude a new party from 
making nominations by mass convention.®^ Other 
statutes relating to nominations have been con¬ 
strued not to prohibit political parties from hold¬ 
ing mass conventions for the nomination of can¬ 
didates for office.®^ 

Statutes providing for nomination of candidates 
by party convention have been held to provide the 
exclusive method for making nominations.®® 


A statute that in effect prohibits a political par¬ 
ty from holding a nominating convention unless it 
polled a certain percentage of the entire vote at 
the last preceding election has been held to be un¬ 
constitutional;®® and a statute that denies repre¬ 
sentation in a state convention to a county which 
at the last previous election cast less than a certain 
number of votes for the candidates of the party 
holding the convention has likewise been held 
void.®*^ On the other hand, a particular statute 
restricting nominations by convention to parties 
polling a certain percentage of the votes cast at a 
certain preceding election has been upheld.®® 

Definitions, A convention has been defined as 
an assembly of delegates chosen by a political par¬ 
ty, or by the party organization in a larger or small¬ 
er territory to nominate candidates for an approach¬ 
ing election;®® a gathering of electors springing 
from the electors who compose the political party 
or adhere to a political principle.?® The meaning 
of the term as used in statutes has also been con¬ 
sidered by the courts.7i 

A delegate convention, sometimes called “con¬ 
vention of delegates,” is a representation of some 


SB, Ohio.—Brower v. State, 13 Ohio 
App. 259. 

57. Tex.—Pendleton v. Pace, Civ. 
App., 9 S.W.2d 437, error refused. 

Sasnlt of certain, primary 

An express agreement whereby 
the two opposing candidates for 
nomination in a certain primary 
agreed to renounce or annul the re¬ 
sult thereof was valid and binding 
on them under the text rule.—^Pen¬ 
dleton v. Pace, supra. 

58. Colo.—^Board of Com'rs of Mon¬ 
tezuma County V. Frederick, 115 
P. 514, 50 Colo. 464. 

Two columns 

A newspaper publication of a list 
of nominations in two columns, the 
name of the office and the candidate 
being in one column and the party 
designation in the other, was suffi¬ 
cient compliance with a statute pro¬ 
viding for such publication in the 
form in which such nominations 
shall appear on the official ballots, 
and authorizing separate columns 
for the candidates and for the politi¬ 
cal designations.—Board of Com'^rs. 
of Montezuma County v. Frederick, 
supra. 


59. Cal.—^Britton v. Board of Elec¬ 
tion Com'rs, 61 P. 1115, 129 Cal. 
337, 51 L.R.A. 115. 

sa Iowa.—^Zellmer v. Smith, 221 
N.W. 220, 206 Iowa 725. 

Mont.—State v. Stewart, 210 P. 465, 
64 Mont. 453. 

Tex.—^Pulliam v. ' Trawalter, Civ. 
App., 120 S.W.2d 108—Morris v. 
Mims, Civ.App., 224 S.W. 587. 
W.Va.—Smith v. Hogan, 191 'S.E. 

535, 118 W.Va. 658. 

20 C.J. p 105 note 50. 

Party not existing outside state 
In the absence of statutory in¬ 
hibition a political party, which 
cannot hold a national convention 
by reason of the fact that the par¬ 
ty has no existence outside the 
state, may hold a state convention 
to determine the candidates whom 
it shall support for the office of 
president and vice president.— 
Brooks V. Griffin, 18 N.T.S.2d 460, 
173 Misc. 496. 

61. Tex.—Gillaspie y. McKinney, 
Civ. App., 24 S.W.2d 764, error 
dismissed. 

20 C.J. p 106 note 60. 
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GB. Mo.—State ex rel. Davis v. Ed¬ 
wards, 229 S.W. 252, 206 Mo.App. 
496. 

Pa.—^Davidowitz v. Philadelphia 

County. 187 A. 585, 324 Pa. 17. 

63. Kan.—Wiggans v. Ryan, 106 P. 
2d 711, 152 Kan. 629. 

64. Tex.—Gillaspie v. McKinney, 

Civ.App., 24 S.W.2d 764, error dis¬ 
missed. 

20 C.J. p 106 note 60. 

65. Tex.—^Pulliam v. Trawalter, 

Civ.App., 120 S.W.2d 108. 

66 . Cal.—^Britton v. Board of Elec¬ 
tion Com'rs, 61 P. 1115, 129 Cal. 
337, 51 Ii.R.A. 115. 

67. S.D.—^Morrow v. Wipf, 115 N. 
W. 1121, 22 S.D. 146. 

68 . Md.—^Iverson v. Jones, 187 A. 
863, 171 Md. 649. 

69. Black L..D. 

70l Mont.—State v. Johnson, 46 P. 
533, 18 Mont. 548, 552, 34 Ii.R.A. 
313. 

71. Or.—State v. Boyer, 271 P. 46. 
49, 127 Or. 91. 
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political party,being a convention of delegates 
chosen at primaries or caucuses, and sent to the 

nominating convention. 

A mass convention is one wherein every voter 
represents himself, and himself only.*^^ 

A primary meeting is an organized assemblage 
of electors or delegates representing a political par¬ 
ty or principle.*^® 

To constitute a convention with power to make 
party nominations, the assemblage must be not only 
a body organized as a convention,76 but also a body 
which is fairly representative of the party, that is, 
the entire body of electors of the party who are 
entitled to vote to fill the offices for which can¬ 
didates are nominated.77 So, in the absence of 
lawful notice to the registered members of an or¬ 
ganized political party, a convention held by mem¬ 
bers of other parties does not constitute a legal 
convention with power to make party nominations 
within the meaning of a statute relating to con¬ 
ventions. 78 Moreover, a candidate to be voted for 
by the electors of two or more counties must be 
nominated by a convention or conference com¬ 
posed of delegates from all the several counties.79 
If the certificate of nomination shows that the 
delegates from one of the counties were not reg¬ 
ularly appointed the nomination will not be up¬ 


held ,*8® and an attempted ratification of the illegal 
appointment and convention or conference by a 
party committee of the county in question is of no 
avail, in the absence of similar action by the com¬ 
mittees of other counties.8i 

The composition of conventions having power to 
make nominations depends upon the t3rpe of con¬ 
vention in question: On. the one hand, a mass con¬ 
vention, by virtue of the definition of the term as 
previously set out in this section, is composed of 
the individual electors of the party; on the other 
hand, delegate conventions, also previously defined 
in this section, are composed of delegates selected 
in accordance with rules stated in a subsequent 
section, see infra § 98. 

§ 98. Selection of Delegates 

Delegates for party conventions are chosen by party 
caucus, or primary, or other mode authorized by party 
usage or by statute. 

Nominating conventions are generally composed 
of delegates or other party representatives chosen 
by party caucus or primary, or such other mode as 
is authorized by party usage or by statute.82 Un¬ 
der some statutes delegates to a convention are 
chosen at a primary election,88 the names of can¬ 
didates for position of delegate being first nom¬ 
inated or designated by petition of the electors,8^ 


72. Wyo.—State v. Burdick, 46 P. 
854, 6 Wyo. 448, 34 L.R.A. 845. 

73. Minn.—Mansion v. McIntosh, 
60 N.W. 672, 58 Minn. 525, 28 L. 
R.A. 605. 

74. Minn.—Mans ton v. McIntosh, 
supra. 

75. Mont.—State v. Tooker, 46 P. 
530, 18 Mont. 540, 34 L..R.A. 315 
—Price V. Lush, 24 P. 749, 10 
Mont. 61, 9 L.R.A. 467. 

76. Mont.—State v. Johnson, 46 P. 
533, 18 Mont. 548, 34 L.R.A. 313 
—State V. Tooker, 46 P. 530, 18 
Mont. 540, 34 L.R.A. 315. 

77. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

N.Y.—^Fournier v. Jones, 248 N.Y.S. 

644, 232 App.Div. 830. 

Or.—State v. Boyer, 271 P. 46, 127 
Or. 91. 

Pa.—In re Butler Tp. Republican 
Nomination Papers, 14 Pa.Co. 470. 
20 C.J. p 105 note 54. 

Ck>aiity convention; municipal of¬ 
fices 

A county convention of a political 
party has no authority to nominate 
candidates for a municipal office in 
a city within the qounty.—Swlney 
V. Peden, 137 N.E. 405, 306 Ill. 131. 

State convention, so long as it rep¬ 
resents the electors of the state 
comprising the party organization. 


has power to nominate candidates 
for office to be filled by the vote of 
the electors of the state.—State v. 
Stewart, 210 P. 465, 64 Mont. 453. 

78. Or.—State v. Boyer, 271 P. 46, 
127 Or. 91. 

Constructive fraud 

The action of nonparty members 
in holding a convention in the name 
of an organized party and in pur¬ 
porting to nominate its candidates 
for office amounts to a constructive 
fraud regardless of the good faith 
of the persons who participate in 
such proceedings.—State v. Boyer, 
supra. 

78. Mont.—State v. Rotwitt, 46 P. 

370, 18 Mont. 502. 

20 C.J. p 105 note 55. 

80. Pa.—^In re Little’s Nomination, 
7 Pa.Dist. 580, 21 Pa.Co. 337. 

81- Pa.—In re Klugh’s Nomination, 
18 Pa.Co. 227. 

82. Ill.—^People v. Sweitzer, 118 N. 

E. 477, 282 Ill. 171. 

20 C.J. p 106 notes 59, 66, p 112 note 

79. 

Usage dispensing with primary 
In the absence of statutory reg¬ 
ulations, a long established party 
usage to dispense with a primary 
where there is but one candidate 
for delegate will be deemed equiv¬ 
alent to a formal rule of the party 
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and upheld.—In re Wyman's Nom¬ 
ination, 12 Pa.Dist. 210. 

83L Ark.—Tuck v. Cotton, 299 S.W. 
613, 175 Ark. 409. 

N.D.—State v. Hall, 176 N.W. 921, 
46 N.D. 294. 

Pa.—^Miller v. Secretary of Com¬ 
monwealth, 1 Pa.Dist. & Co. 40, 24 
Dauph.Co. 299. 

20 C.J. p 112 note 79. 

Position of name on ballot 

(1) Under statute prescribing the 
order in which names shall appear 
on primary ballots, in the absence 
of specific provision for the names 
of candidates for the position of 
delegate their names should be 
printed at the end of the list as 
fixed by the statute.—In re Duell, 
98 N.E. 200, 205 N.Y. 79, reversing 
134 N.Y.S. 76, 149 App.Div. 690. 

(2) Form of ballot jin primary 
elections generally see infra § 118. 
84. N.Y.—Brooks v. Griffin, 18 N. 

Y.S.2d 460, 173 Misc. 496—Lanni 
V. Grimes, 18 N.Y.S.2d 322, 173 
Misc. 614—People ex rel. Hall v. 
Livingston, 180 N.Y.S. 111. 

Pa.—^Miller v. Secretary of Com¬ 
monwealth, 1 Pa.Dist. & Co. 40, 
24 Dauph.Co. 299. 

Declination of designation 
' (1) Under statute a person who 
has been designated by petition as 
candidate for the position of dele- 
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and the roll of delegates is prepared by the cus¬ 
todian of the records of the primary election.®^ A 
primary election statute abolishing the nomination 
of candidates by convention precludes, on the oth¬ 
er hand, the holding of a primary election to choose 
delegates for such convention.®® 

To entitle delegates who have been chosen by a 
party caucus or primary to seats in the convention, 
the caucus or primary must have been regularly 
called.®'^ Accordingly, where a caucus is called 
and held under the authority of a ward or town 
committee which is recognized by the city or coun¬ 
ty committee, as the case may be, as the legal and 
regular committee, the delegates selected by it are 
entitled to seats in the convention as against those 
selected by a caucus held under the authority of an 
unrecognized committee;®® but where the court 
has declared in favor of one of two rival town 
committees the fact that the county committee, 
notwithstanding the adverse decision, gives rec¬ 
ognition to the other does not entitle delegates se¬ 
lected by it to be seated.®® Under statute provid¬ 
ing for the designation of delegates by petition, 
the party may, in the absence of statutory inhibi¬ 
tion, utilize any unit of representation that the 
party may desire.®® Under statute it must af¬ 
firmatively appear that signers of nominating peti¬ 
tions for delegate to a party nominating conven¬ 


tion are voters of such party,®i and such petitions 
must be signed by the number of party voters pre¬ 
scribed by statute.®^ 

Appointment of additional conferees. Where, 
according to party rule and usage, a nominating 
conference has a prescribed number of members, 
the appointment of an additional conferee for the 
purpose of breaking a deadlock is invalid.®® 

Eligibility and qualifications of candidates. Fail¬ 
ure of statute providing for election of delegates 
to national party convention to mention party en¬ 
rollment and residence has been held to preclude 
requirements as to those matters being imposed 
on candidates for such election.®^ In the absence 
of law or other competent regulation to the con¬ 
trary, a woman is eligible for selection as dele¬ 
gate to a nominating convention,®® and under the 
view that the position of delegate to a national 
convention is not a public office-within a statute 
relating to eligibility of candidates for such office 
she is not rendered ineligible, by such statute, as 
delegate to such convention.®® Participation in 
convention restricted to registered members of 
party see infra § 101. 

Eligibility and qualifications of candidates for 
nominations generally see infra §§ ISO-IS^ 

FiUing vacancies. Under statute, or party rule 


grate may withdraw his candidacy 
by duly fllingr what is characterized 
as a “Declination of Designation."— 
Lanni v. Grimes, 18 N.Y.S.2d 322, 
173 Misc. 614. 

(2) Where the name of a person 
as alternate delegate appeared in 
two designating petitions and, up¬ 
on discovering that his name ap¬ 
peared twice, such alternate execut¬ 
ed an instrument characterized as a 
“Declination of Designation” where¬ 
in he identified one group from 
which he desired to withdraw 4nd 
remained silent as to other group, 
such silence was tantamount to 
specification of preference to appear 
on such other petition.—^Lanni v. 
Grimes, supra. 

(3) The preference so indicated 
will be given effect notwithstanding 
the preferred petition was actually 
the later one filed.—Lanni v. Grimes, 
supra. 

(4) Declination of designation by 
candidates for public office general¬ 
ly see supra § 95. 

(5) Declination of designation for 
party positions generally see supra 
§ 86 . 

Nomination of candidates for public 

office by petition see infra §§ 106- 

■ 110 . 

85. N.T.—Friedman v. Bates, 125 


N.T.S. 259, 140 App.Div. 404—Mat-, 
ter of Byrne, 112 N.T.S. 699, 128 
App.Div. 334—^Matter of Thomas, 
112 N.T.S. 664, 128 App.Div. 330. 

86. Mo.—State ex rel. Davis v. Ed¬ 
wards, 229 S.W. 252, 206 Mo.App. 
496.' 

87. Idaho.—State v. Gifford, 126 P. 
1060, 22 Idaho 613. 

N.T.—In re Broat, 27 N.T.S. 176, 6 
Misc. 445. 

88. Pa.—In re Ker*s Nomination, 2 
Pa.Dist. 14, 12 Pa.Co. 200—In re 
Donahue’s Nomination, 2 Pa.Dist, 
5, 12 Pa.Co. 198. 

89. N.T.—^In re Woodworth, 16 N. 
T.S. 147, appeal dismissed 19 N. 
T.S. 525, 64 Hun 522. 

90. N.T.—^Brooks v. Griffin, 18 N. 
T.S.2d 460, 173 Misc. 496. 

Assembly district 

N.T.—^Brooks v. Griffin, supra. 

20 C.J. p 112 note 79 [a]. 

91. N.T.—^People ex rel. Hall v. 
Livingston, 180 N.T.S. 111. 

N.D.—State V. Byrne, 219 N.W. 115, 
56 N.D. 539. 

Pa.—Petition of O’Malley, 48 Dauph. 
Co. 428. 

Besolntiou modifying statutory re- 
ttoirement 

A statutory requirement that nom¬ 
inating petitions for delegate state 
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that signers are enrolled voters of 
the party entitled to vote at the 
next primary election cannot be al¬ 
tered by resolution of a party com¬ 
mittee.—^People ex rel. Hall v. Liv¬ 
ingston, 180 N.T.S. 111. 
znsnfflcient petition 
Petition for nomination for dele¬ 
gate to party’s national convention 
from which recital that petitioners 
are members of party was stricken 
is insufficient within the text rule. 
—State V. Byrne, 219 N.W. 116, 56 
N.D. 539. 

92. N.T.—People ex rel. Hall v. 
Livingston, 180 N.T.S. 111. 

N.D.—State v. Byrne, 219 N.W. 116, 
56 N.D. 541. 

Ohio.—State ex rel. Rowe v. Schir- 
mer, 1 N.E.2d 614, 131 Ohio St. 90. 

93. Pa.—In re Meredith’s and Rit¬ 
ter’s Nomination, 5 Pa.Dist. 652, 
18 Pa. Co. 363—^In re Kooser’s 
Nomination, 5 Pa.Dist. 650, 18 Pa. 
Co. 360. 

94. N.T.—McNaboe v. Cohen, 18 

N.T.S.2d 617, 259 App.Div. 216, 

affirmed 26 N.E.2d 833, 282 N,Y. 
741. 

95. N.D.—State v. Hall, 176 N.W. 
921, 46 N.D. 294. 

96. N.D.—State v. Hall, supra. 
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authorized by statute, delegates present at a con¬ 
vention may have power to fill vacancies in the del- 
egations.^7 Nominations to fill vacancies generally 
see supra § 93. 

Contests and objections. In the absence of stat¬ 
utory provision, contests for the position of con¬ 
vention delegate are within the jurisdiction of the 
party9^ and such jurisdiction is not divested by 
a primary election statute providing for contests in 
the courts without specific reference to contests of 
delegates.®^ Under statutes providing for objec¬ 
tions to nominations or to designating petitions of 
candidates for party delegates, only persons con¬ 
templated by such statutes are entitled to file such 
objections.! A contest over the election of dele¬ 
gates to a party convention will not be continued 
after the convention has adjourned.^ 

§ 99. Call or Notice 

Proper call or notice of convention to nominate can¬ 
didates is essential to the validity of such convention and 
nominations made thereat. 

It is essential to the validity of a political con¬ 
vention and nominations made thereat that it be 
regularly called according to law or the rules and 
usages of the party by the party officials author¬ 
ized to make and publish the call;3 and this rule 
applies where it is sought to reconvene a conven¬ 
tion after it has adjourned.^ A convention held in 
response to a mere personal invitation is a nullity,6 
since the practice of making party nominations by 
convention is founded on the principle that conven¬ 
tions are representative bodies acting for the vot¬ 
ers of the party,® 

Call for convention to organize political party see 
supra § 84 c. 


§ 100. Time and Place 

Party rules, convenience of the electors, statutory 
regulations, or the nature of the convention, may have a 
bearing on questions as to the time and place for holding 
party conventions. 

To give validity to its nominations, a conven¬ 
tion of delegates must be held at the place fixed by 
the rules of the party and a mass convention 
must be held at a time and place where citizens 
so inclined will have the opportunity to assemble 
and participate.® Under some statutes, any or¬ 
ganization of electors not falling within the statu- 
I tory definition of a political party must hold its 
' nominating convention on the same day that the 
primary election is held.® A statute providing that 
no primary election shall be held within a specified 
number of days preceding the general election may 
not preclude nomination by convention within such 
time.!® Where a candidate has been nominated in 
accordance with party rules, the electors can change 
the date for holding a convention constituting a 
mere returning board for recording the result of 
the nomination as made.!! 

§ 101. Organization and Proceedings 

Nominating conventions may be organized as pre¬ 
scribed by statute although statutory provisions as to 
who shall call the convention to order are sometimes held 
to be directory. 

Under some statutes the organization of a con¬ 
vention is effected by a call of the roll of delegates 
for the election of a temporary chairman, and a 
declaration of the result, by the person authorized 
to call the convention to order.!® While statutory 
provisions as to who shall call the convention to 
order are sometimes held to be directory,!® the ex- 


97. N.T.—^Kaplan v. Cohen, 22 N. 
T.S.2d 938, 260 App.Div. 396, af¬ 
firmed 29 N.E.2d 974—Matter of 
Kennedy, 74 N.T.S. 369, 36 Mlsc. 
721. 

9 S. Ark.—Tuck v. Cotton, 299 S.W. 
613, 175 Ark. 409. 

99- Ark.—Tuck v. Cotton, supra. 

1 . N.T.—Lanni v. Grimes, 18 N.T. 
S.2d 322, 173 Misc. 614—Berman 
V. Cohen, 22 N.T.S.2d 684. 

UTomlnee as delegate is not, In 
proceediniTs contesting the nomina¬ 
tion or designation of an alternate 
delegate, a ''candidate aggrieved" 
within contemplation of a statute 
authorizing contests by such can¬ 
didate.—Lanni v. Grimes, 18 N.T.S. 
2d 322, 173 Misc. 614. 

Persons not residing in district 
represented by designated nominee 
are not entitled to file objections 
to designating petitions, not being 
parties "aggrieved" as contemplated 


by statute.—^Berman v. Cohen, 22 
N.T.S.2d 684, 

2 . Md.—Townsend v. Crow, 82 A. 
661. 

3. N.T.—Kaplan v. Cohen, 22 N.T. 
S.2d 938, 260 App.Biv. 396, af¬ 
firmed 29 N.E,2d 974. 

Pa.—State v. Boyer, 271 P. 46, 127 
Or. 91. 

20 0.3. p 106 note 72. 

Call held sufficient 
Call for convention to nominate 
presidential electors, reaching all 
known members and workers of 
party and reciting purpose of nom¬ 
inating candidates, was held suflft- 
cient.—State v. Mountjoy, 271 P. 
446, 83 Mont. 162. 

4- Pa.—^In re 34th Ward, 11 Pa. 
Blst. 135, 26 Pa.Co. 593. 

6 ti Mont.—State v. Johnson, 46 P. 
633, 18 Mont. 648, 34 L.K.A. 313 
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—State V. Rotwitt, 46 P. 370, 18 
Mont. 502. 

6 . Mont.—State v. Johnson, 46 P. 
533, 18 Mont. 648, 34 L.R.A. 313. 

7. S.B.—State v. Metcalf, 100 N. 
W. 923, 18 S.B. 393, 67 L.R.A. 331. 

, 20 C. J. p 107 note 75. 

8 . Wash.—State v. Kitsap County 
Super. Ct, 127 P. 310, 70 Wash. 
662. 

9. Idaho.—State v. Gifford, 126 P. 
1060, 22 Idaho 613. 

MK W.Va.—Bannister v. Town of 
Glasgow, 185 S.E. 2, 117 W.Va. 
172. 

11. Pa.—^Butler's Nomination, 32 
Pa.Co. 625, 9 Bauph.Co. 293. 

la N.T.—Matter of Byrne, 112 N. 
T.S. 699, 128 App.Biv. 334. 

13. N.T.—Matter of Haugh, 126 N. 
T.S. 704, 141 App.Biv. 26, reversed 
on other grounds 127 N.T.S. 747. 
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istence of a roll of delegates^^ and the calling 
thereof to ascertain who is entitled to voters are 
conditions precedent to organization. 

A convention may be organized by, and only by, 
the persons whose names appear on the rolls, their 
right to be seated not being subject to question at 
this stage of the proceedings.^^ Under statute 
only the registered members of the political par¬ 
ty can lawfully participate in a convention held for 
the purpose of noniinating candidates for such 
party. 17 The fact that an elector, under statute 
providing for the nonpartisan selection of judicial 
officers votes a nonpartisan judicial ballot at a 
primary election and declines to receive a party 
ballot does not disqualify him from participating 
in a convention of his party under statute author¬ 
izing such convention.18 Eligibility of candidates 
for position of delegate see supra § 98. 

Credentials of delegates. After temporary or¬ 
ganization has been effected, the question of who 
are the accredited delegates and entitled to vote 
is properly submitted to a committee on creden¬ 
tials but such committee may properly refuse 
to determine which of two contesting delegations 
is entitled to be seated, and leave the question for 
the determination of the convention.^® While con¬ 
tests as to delegates are generally referred to a 
committee on credentials, it is within the power of 
a political party in convention assembled to give its 
executive committee the power to pass on and de¬ 
termine contests and make up a prima facie roll 
of delegates, and to allow delegates who have been 
held by the executive committee to be rightfully 
entitled to sit as delegates to vote, even on appeals 
to the convention from decisions of the executive 
committee.^i Under some statutes, and calls made 
pursuant thereto, providing that after the adjourn¬ 
ment of a convention the delegates shall divide 
themselves into conventions for smaller political 
subdivisions, the question of who are accredited 
delegates to the latter conventions is to be deter¬ 


mined by the first convention.22 The fact that cer¬ 
tain delegates were improperly seated by a con¬ 
vention does not of itself make a nomination by it 
void on collateral attack.^S 

Official minutes. Failure to file the official min¬ 
utes of a nominating convention as required by 
statute does not of itself invalidate a nomination 
made by the convention; nor does the failure of 
the minutes to show that the statutory preliminaries 
to organization were performed, if performance is 
shown by competent evidence.^^ 

§ 102. - Number of Delegates Authorized 

to Act 

a. In general 

b. Refusal to vote and withdrawal 
a. In General 

Nominations regularly made by a majority of the 
duiy accredited deiegates attending the convention are 
valid where the majority rule prevails. 

In the absence of irregularity or unfairness in 
the proceedings of the convention,25 nominations 
made by a majority of the duly accredited dele¬ 
gates who attend the convention are binding on 
the party, where the majority rule prevails, even 
though they do not constitute a majority of all 
the delegates entitled to seats in the convention 
although it has been held that nominations made 
by a conference which does not include the ma¬ 
jority of the whole number of legally constituted 
conferees are invalid.27 So, some courts hold that 
the nominees of a convention regularly called are 
the nominees of the party, although the convention 
was organized by the unchallenged delegates, who 
constituted only a minority of the whole number of 
delegates and who seated one of the two contesting 
delegations ;28 but other courts hold the contrary 
where the rolls were made up of rival factions 
with nearly the same number of delegates, two 
thirds of the seats of each being contested.29 
Where a candidate is supposedly nominated by a 


14. N.T.—^Pri€dm?Ln v. Bates» 125 
N.Y.S. 259, 140 App.Div. 404. 

15. N.Y.—Matter of Byrne. 112 N. 
Y.S. 699. 128 App.Div. 334. 

20 C.J. p 107 note 81. 

16. N.Y.—^Friedman v. Bates. 125 
N.Y.S. 259, 140 App.Div. 404. 

20 C.J. p 107 note 82. 

17. Or.—State v. Boyer, 271 P. 46, 
127 Or. 91. 

18. Idaho.—^Fisher v. Masters, 83 
P.2d 212, 59 Idaho 366. 

18. Mich.—^Beck v. Board of Elec¬ 
tion Com'rs, 61 N.W. 346, 103 
Mich. 192. 

20 C.J. p 107 note 83. 


28. Colo.—Gerry v. Beckwith, 62 P. 
856, 28 Colo. 60. 

21 . S.C.—^Raines v. Stone, 99 S.B. 
353, 112 S.C. 147. 

22. Mo.—Sfeber v. McCaffery, 82 S. 
W. 1104, 108 Mo.App. 49. 

23. N.Y.—^Matter of Lazarus, 125 
N.Y.S. 414, 140 App.Div. 406. 

24. N.Y.—Orgel v. Block, 125 N.Y. 
S. 292, 140 App.Div. 408. 

25. Pa.—^In re Boger's and Sterr's 
Nominations, 18 Pa.Co. 230—In re 
Saunders’ Nomination, 18 Pa.Go. 
228. 


26. N.Y.—Kaplan v. Cohen, 22 N. 
Y.S.2d 938, 260 App.Div. 396, af¬ 
firmed 29 N.R2d 974. 

Pa.—^In re Woodruff’s Nomination, 7 
Pa.Dlst. 623, 24 Pa.Co. 54, 1 

Dauph.Co. 320. 

20 C.J. p 107 note 91. 

27. Pa.—^In re Dauer’s Nomination, 
7 Pa.Dist. 646, 22 Pa.Co. 349, 1 
Dauph.Co. 317. 

28. Colo.—^Beckwith v. Rucker, 62 
P. 836, 28 Colo. 31. 

2ft Pa.—In re Union Party Nom-i 
inations for Governor, 11 PaJllst. 
655, 27 Pa.Co. 225, 5 Diauph.Co. 
287. 
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conference which is illegally constituted in that 
persons participate who have no right to do so, such 
purported nomination is invalid and the invalidity 
is not cured by the subsequent adoption of a resolu¬ 
tion to make the nomination unanimous.30 

b. Eefnsal to Vote and Withdrawal 

Refusal of some delegates to vote will not invalidate 
the action of a duiy accredited majority; nor will the 
withdrawal of the minority preclude the majority of 
delegates who remain from making valid nominations. 

The action of a majority of the duly accredited 
delegates to a political convention is not invalidat¬ 
ed by the fact that some of the delegates present 
refuse to vote.^i It is well settled that where a 
party convention is regularly called and organized, 
its nominees, and not those of a convention made 
up of a minority of the delegates who withdraw 
from the regular convention, are entitled to be 
placed on the party ballot and this is true, al¬ 
though those who remain violate their party pledg- 
es.32 It has been held that the voluntary with¬ 
drawal of delegates from a political convention 
which has been regularly organized does not de¬ 
prive those who remain of the power to act, al¬ 
though they do not constitute a majority of the 
persons entitled to participate.34 However, the 
nominations of the majority will not be upheld if 
the convention was conducted in defiance of the 


party rules,25 or in fraud of the rights of the mi¬ 
nority and where the chairman of a political 
convention seeks to stifle the voice of a large 
number of delegates by ignoring all parliamentary 
rules essential to orderly methods and impartial 
results, a nomination made by such delegates at 
a subsequent organization of the body at the same 
meeting may be sustained.27 

§ 103. Delegation of Power to Nominate 

The power of a convention to nominate may be dele¬ 
gated. 

The power of a duly assembled party convention 
to delegate its right to make nominations or fill va¬ 
cancies to a committee selected for that purpose 
has generally been recognized.^* in the absence 
of any party rule authorizing such action, however, 
a nominating convention cannot confer on a com¬ 
mittee, not only the power to nominate a ticket, 
but also the power to negotiate with the representa¬ 
tive of another political organization, and to de¬ 
termine for itself and the entire party whether the 
result of the negotiations is satisfactory, and if so 
to nominate a ticket.** 

Revocation of power. A grant to a committee 
of power to make nominations is revoked where 
the convention itself subsequently makes the nom- 
ination.4* 


C. BY PARTY CAUCUS, UNOFFICIAL PRIMARY, OR PARTY COMMITTEE 


§ 104. By Party Caucus or Unofificial Primeuy 

a. In general 

b. Qualifications and enrollment of vot¬ 

ers 

c. Count of votes 
a. In General 

Except In jurisdictions where the mode has been 


superseded, and subject to statutory regulation, candi¬ 
dates for certain local offices are sometimes nominated at 
a party caucus or unofficial primary. 

Except in jurisdictions where caucus as mode of 
making nominations has been superseded,^! and 
subject to statutory regulation of such meetings, 
candidates for certain local offices are sometimes 
by party rule or usage nominated at a party caucus 
or unofficial primary.To give validity to nom- 


30i Pa.—In re Kooser’s Nomination, 
5 Pa.Dist. 650, 18 Pa.Co. 360. 

31. N.D.—State v. Porter, 91 N.W. 
944, 11 N.D. 309. 

Pa.—^In re Woodruff, 7 Pa.Dlst. 623. 

32. Cal.—^Hutchinson v. Brown, 54 
P. 738, 122 Cal. 189, 42 L.R.A. 232. 

20 C.J. p 107 note 97. 

33. Cal.—^Hutchinson v. Brown, su¬ 
pra. 

20 C.J. p 108 note 98. 

34. N.D.—State v. Porter, 91 N.W. 
944, 11 N.D. 309. 

Pa.—^In re Green’s Nomination, 27 
Pa.Co. 171, 5 Dauph.Co. 248. 

35. Pa.—^In re Boger’s and Sterr’s, 
Daubach’s and Heissler’s Nomin¬ 
ations, 5 Pa.Dist. 662. 

20 O.J. p 138 note 40. 


34 Pa.—^In re Brown's and Wal¬ 
ton’s Nominations, 5 Pa.Dist. 663. 

37. Pa.—In re Democratic Party, 
34 Pittsb.Leg.J.,N.S., 246. 

38. Md.—Graham v. Wellington, 88 
A. 621, 121 Md. 656. 

20 C.J. p 108 note 4. 

Filling vacancies: 

In nominations generally, see su¬ 
pra § 93. 

In position of convention delegate 
see supra § 98. 

39. Pa.—In re Wickersham’s Nom¬ 
ination, 32 Pa.Co. 638. 

40. Colo.—^Leighton v. Bates, 50 P. 
856, 858, 24 Colo. 303. 

41. Zu Fennsylvaiiia the method of 
nominating candidates by caucus 
has been superseded by statute, Pri¬ 
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mary Election Law of 1913.—^David- 
owitz V. Philadelphia County, 187 
A. 585, 324 Pa. 17. 

42. N.H.—^Attorney General v. 

Gates, 116 A 443, 80 N.H. 280. 
N.T.—Fournier v. Jones, 248 N.Y.S. 
644, 232 App.Div. 830—Petition of 
Waldo, 248 N.Y.S. 638, 139 Mlsc. 
510—Clary v. Humphrey, 208 N. 
Y.S. 607, 124 Mlsc. 529—Moore's 
Petition, 177. N.Y.S. 833, 108 Misc. 
570. 

R.I.—^Hartigan ex rel. Certain Can¬ 
didates V. Cumberland Town Coun¬ 
cil, 187 A 846—^Dupre v. St. Jac¬ 
ques, 153 A 240, 51 II.I. 189. 
Caucus defined see supra § 1 i (5). 
Purpose of regulating statutes 
The purpose of statutes regulat¬ 
ing party caucuses is to implement 
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inations so made, the caucus or primary must be 
duly called by the proper authorities of the par¬ 
ty,^3 and be held and conducted in accordance with 
the party rules and usages,provided, of course, 
such rules are not in conflict with governing stat¬ 
utes and there is authority holding generally 
that, in the absence of statutory regulation, the 
procedure of a party caucus is governed by the 
rules of parliamentary procedure and of the par¬ 
ty organization.^® Party regulations of the elec¬ 
tion of delegates to a convention do not control 
in a caucus or primary for the nomination of can¬ 
didates for local offices a statute prescribing 
the time for holding caucuses as regards officers 
to be chosen at a biennial election has no applica¬ 
tion to caucuses to nominate for offices to be filled 
at annual town meetings nor do rules or stat¬ 

utes governing general elections apply to a pri¬ 
mary held under party rules and usages.^® It is 
not within the power of a mere caucus or fraction 
of the voters of a political party to dispense with 
a primary election in defiance of the rules of their 
party, and place candidates in nomination on their 
own responsibility.®® A local practice whereby 
village officers are nominated by caucus from each 
ward does not vitiate a caucus of the entire vil¬ 
lage nominating such officers, where the nomina¬ 
tions are made for the village at large.®i Failure 
of the presiding officer at a party caucus to an¬ 
nounce the result of the balloting to the caucus, 
does not invalidate the proceedings had or require 
any further action on the part of the caucus.®^ 

Lists of nominees. There must be compliance 


with statutes providing for the filing of lists of 
nominees to be voted on at any caucus.®® The of¬ 
ficer with whom such lists are to be filed is not in 
the absence of specific statutory provision author¬ 
ized to reject them for failure to include the ad¬ 
dress of a candidate,®^ especially where such offi¬ 
cer has no difficulty in identifying and locating 
such candidate and where he cannot be confused 
or mistaken for another elector for the reason that 
on the qualified electors’ list there is no other 
elector bearing such candidate’s name.®® 

Second or supplementary cauciLS. A statute reg¬ 
ulating caucuses does not authorize the holding of 
a second or supplementary caucus, where the board 
of canvassers has found that no persons were 
nominated at a caucus because of fraud in its pro¬ 
ceedings.®® 

Substituting caucus clerk. The action of a board 
of canvassers in substituting a caucus clerk of its 
own selection, in place of one duly appointed by 
party officials as provided by law, is illegal, and 
may under certain circumstances preclude a legal 
caucus from being had.®*^ 

b. Qualifications and Enrollment of Voters 

(1) Qualification of voters 

(2) Enrollment of voters 

(1) Qualification of Voters 

Qualifications of voters at a party caucus or unof¬ 
ficial party primary may be prescribed by proper party 
authorities; and a statute prescribing qualifications of 
voters at a party caucus has been upheld. 


the party machinery by regulations! 
deemed necessary to achieve the 
very object of the caucus; namely,] 
to determine the party’s choice from 
votes of qualified electors.—Harti- 
gan ex rel. Testa v. Board of Can¬ 
vassers and Registration of City of 
Providence, R.I., 187 A. 841. 

43. N.Y.—Application of Thorp, 

270 N.T.S. 854, 151 Misc. 1—Mat¬ 
ter of Freund, 103 N.T.S. 420, 53 
Misc. 354. 

By minority of committee 

A call consisting of notice of cau¬ 
cus issued by a minority of a politi¬ 
cal committee is not a call by the 
proper authorities of the party as 
prescribed by statute.—^Application 
of Thorp, 270 N.T.S. 854, 151 Misc. 
1 . 

44. Pa.—In re Hamilton’s Nomina¬ 
tion, 11 Pa.Dist.. 108—^In re Bar¬ 
ry’s Nomination, 11 Pa.Dist. 107. 

45. N.T.—Petition of Waldo, 248 N. 
T.S. 638, 139 Misc. 510. 

Party rule requiring enrollment con¬ 
trary to statute see infra this sec¬ 
tion subdivision b (2). 


46. R.I.—Como v. Sprague, 126 A. 
378, 46 R.I. 235. 

47. Pa.—In re Quinn’s Nomination, 
8 Pa.Dist. 267. 

48. N.H.—^Attorney General v. 
Gates, 116 A. 443, 80 N.H. 280. 

49. Pa.—^In re East Donegal Tp. 
Election, 18 Pa.Dist. 498. 

50. Pa.—^In re Allegheny City Elec¬ 
tions, 12 Pa.Co. 660. 

51. N.T.—Petition of Waldo, 248 
N.T.S. 638, 139 Misc. 510. 

52. R.I.—Como v. Sprague, 126 A. 
378, 46 R.I. 235. 

53. R.I.—^Lagace v. Sprague, 151 A. 
894, 51 R.I. 104. 

By ward or city committee 
* (1) Under certain statutory pro¬ 
visions, ward committees of political 
parties in each city must file list of 
names of nominees to be voted on at 
any caucus.—Lagace v. Sprague, su¬ 
pra. 

(2) City committee of political par¬ 
ty is not, however, authorized, under 
such statutes, to file list of nominees 
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to be voted on at ward caucus.—Le- 
gace V. Sprague, supra. 

54. R.I.—Hartigan ex reL Certain 
Candidates v. Cumberland Town 
Council, 187 A. 846., 

55. R.I.—Hartigan ex rel. Certain 
Candidates v. Cumberland Town , 
Council, supra. 

56. R.I.—Greenough v. Whiteley, 62 
A. 213, 27 R.I. 355. 

67. R.I.—Waldron v. Board of Can¬ 
vassers and Registration of City 
of Central Falls, 187 A. 843. 
Quashal of records 
Illegal action of board in substi¬ 
tuting caucus clerk coupled with 
other evidence and circumstances, 
showing great discrepancy between 
votes cast and counted and number 
of electors, required a holding that 
there was no legal caucus held and 
warranted an order that the records 
of the purported caucus be quashed. 
—^Waldron v. Board of Canvassers 
and Registration of City of Central 
Falls, supra. 
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A majority of the voters of a political party of a 
county, acting through their properly constituted 
authorities, may prescribe rules and regulations 
fixing the qualifications of voters at the unofficial 
party primaries, provided their action does not con¬ 
flict with statutory provisions,ss although a county 
committee cannot confer such power on an enroll¬ 
ing board.59 Statutes prescribing qualifications 
for voters at a party caucus are valid,®® and under 
a statute providing that it shall take effect on pas¬ 
sage, provisions disqualifying one who has, within 
a specified time, participated in the nomination or 
election of candidates for other political parties 
are retroactive, such specified time to be computed 
from the date of each caucus.®^ A nomination se¬ 
cured at a party caucus through the votes of per¬ 
sons of another political faith who are brought into 
the caucus is not a party nomination,and even 
though the majority of the successful candidate 
is greater than the entire number of votes cast 
by enrolled voters of other parties, yet the nom¬ 
ination should be set aside and a new caucus 
called, where the fact of illegal voting affected the 
morale of the caucus.®® A member of long stand¬ 
ing in a party does not cease to be such by occa¬ 
sionally voting for one or more candidates of an¬ 
other party; neither can it be inferred that a mem¬ 
ber of a political party changes his party affiliation 
by signing a nomination paper for a member of 
another party, without proof of his having fol¬ 
lowed it up by voting the ticket or taking an ac¬ 
tive interest in its behalf,®^ 

(2) Enrollment of Voters 

Unless required by party rule, enrollment Is not es¬ 
sential to enable party members to vote at a party caucus 
or unofficial primary. 

Primarily, enrollment is not necessary to enable 
members of a party to vote at a caucus or unoffi¬ 


cial primary held by it;®® but enrollment is some¬ 
times required by party rule.®® However, the en¬ 
rolling board for a party primary cannot refuse 
enrollment to a voter who qualifies under oath;®^ 
nor can a county committee impose requirements 
as to enrollment of voters who participate in a par¬ 
ty caucus or unofficial primary, where the effect of 
such requirements is to prescribe other and differ¬ 
ent qualifications than those provided by statute.®® 

c. Count of Votes 

All ballots cast for each individual candidate in a 
caucus are to be counted for him. 

All ballots cast for each individual candidate who 
was legally in nomination and entitled to be voted 
on in a caucus are to be counted for him,®® and 
this is true notwithstanding some candidates ap¬ 
peared on more than one of several tickets filed 
and legally entitled to be voted on.7® 

§ 105. By Party Committee 

Unless authorized by statute, party rule, or conven¬ 
tion, a party committee has no power to make original 
nominations; this power is, however, sometimes conferred 
or delegated. 

Unless authorized to do so by statute or party 
rule, or by a convention, a party committee has 
no power to make original nominations,'^^ and such 
power is not to be implied from authority to fill va¬ 
cancies in nominations.'^® However, this power is 
sometimes conferred on, or delegated to, a com- 
mittee,73 especially in the case of a deadlock in the 
convention and nominations made by a duly 

authorized committee are original nominations.'^® 
When the matter is regulated by statute the power 
of a committee to make nominations is restricted by 
the terms of such statute and party rules in pur- 


5& N.T.—Brown v. Cole, 105 N.T.S. 
196. 

59w N.T.—Brown v. Cole, 104 N.T.S. 
109, 54 Misc. a f8. 

00 . H.I.—In re Jamestown Caucus 
Law, 112 A. 900, 43 R.I. 421. 

61. R.L—In re Jamestown Caucus 
Law, supra. 

62. Pa.—^In re Gibbons, 5 Pa.Dist. 
194. 

63. N.T.—Moore^s Petition. 177 N.Y. 
S. 833, 108 Misc. 570. 

64. Pa.—Ginter v. Scott, 8 Pa.Dlst. 
536. 

65. N.T.—Moore’s Petition, 177 N. 
Y.S. 833, 108 Misc. 570. 

66 . N.T.—Brown v. Cole, 105 N.Y.S. 
196. 

20 C.J. p 109 note 23. 

67. N.Y,—Brown v. Cole, supra. 


68 . N.Y.—Petition of Waldo, 248 
N.Y.S. 638, 139 Misc. 510—Brown v. 
Cole, 104 N.T.S. 109, 54 Misc. 278. 

69. R.I.—Hartigan ex rel. Certain 
Candidates v. Cumberland Town 
Council, 187 A, 846. 

70. R.I.—^Hartigran ex rel. Certain 
Candidates v. Cumberland Town 
Council, supra. 

71. N.Y.—Greenberg v. Cohen, 17 N. 
Y.S.2d 895, 173 Misc. 372, affirmed 
17 N.Y.S.2d 878, 258.App.Div. 1039. 

20 C.J. p 109 note 26. 

72. N.Y.—Greenberg v. Cohen, su¬ 
pra. 

20 C.J. p 109 note 26 [a]. 

Filling vacancies see supra § 93. 

73. La.—^Long v. Martin, 194 So. 
896, 194 La. 797, followed in Long 
V. Looney, 194 So. 900, 194 La. 
811. 


Okl.—^Dancy v. Feebly, 270 P. 311, 
132 Okl. 84. 

Statute held coxurtltntlonal 
A statute purporting to delegate 
to the central executive committees 
of political parties certain powers 
and duties as regards the nomina¬ 
tion of candidates has been held 
constitutional.—^Dancy v. Feebly, su¬ 
pra. 

TTnopposed party caadidate 
Under statute relating to nomina¬ 
tion of candidates, duties of com¬ 
mittee as regards an unopposed par¬ 
ty candidate are merely ministerial. 
—Dancy v. Peebly, supra. 

74. N.Y.—Matter of Kehoe, 91 N.Y. 
S. 889, 45 Misc. 132, affirmed 90 
N.Y.S. 1102, 97 App.Dlv. 637. 

75. N.Y.—In re Callahan, 93 N.E. 
262, 200 N.Y. 59, 140 Am.S.R. 626. 
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suance thereof.^® Accordingly a state committee 
of a political party authorized by statute to make 
nominations in case of the failure of a local body 
to act in the matter has no power to nominate can¬ 
didates in a case where the local body has acted 
but its action has been declared void;^*^ nor is a 
village committee, in absence of action by the chair¬ 
man of the county commitfee, empowered to make 
nominations for village offices under statute and 
party rules contemplating that such county chair¬ 
man shall designate the dates of village committee 
meetings called for the purpose of making such 


nominations. 

A committee, in exercising the power of nomina¬ 
tion, must be legally constituted,79 and must act 
as a body.so Where a committee is divided into 
two factions, a nomination made by the one which 
has a majority of the regular members is entitled 
to be recognized in preference to a nomination 
made by the other faction.^! The conduct of a 
committee faction in violation of its Ifegal duty to¬ 
ward the party may render ineffective purported 
nominations by such committee.^2 


D. BY PETITION OP ELECTORS 


§ 106. In General 

Combinations of persons not constituting a political 
party entitled to make nominations in the usual way may, 
under statute, nominate by petition of electors. 

For the purpose of permitting independent nom¬ 
inations of candidates and to facilitate the forma¬ 
tion of new political parties, ^3 in many jurisdic¬ 
tions any combination or number of persons not 
constituting a political party entitled to make nom¬ 
inations in the usual way are authorized by statute 
to nominate candidates for office, and to secure the 
placing of their names on the official ballot by pre¬ 
senting to the proper officers a petition or certifi¬ 
cate bearing not less than a prescribed number or 
percentage of signatures of qualified electors,84 the 
matter being subject to regulation by the legisla¬ 


ture as long as there is nothing unreasonable in 
the measures provided or they do not deprive any 
one of the right to vote.85 Statutes authorizing 
nominations by petition of the electors have been 
held applicable to nomination of presidential elec- 
tors.88 In some jurisdictions, however, such stat¬ 
utes are not applicable to nominations for presi¬ 
dential electors,87 congressmen,88 officers of mu¬ 
nicipalities of a certain class,89 or judicial offi- 
cers.80 Where the election law mentions every 
political division known to the statutes of the state 
at the time of its enactment, but a subsequent stat¬ 
ute subdivides some of these divisions and provides 
that officers formerly elected from the whole shall 
thereafter be elected from such subdivisions, this 
does not affect the right to make independent nom- 


78. N.Y.—Clary v. Humphrey, 208 
N.T.S. 607, 124 Misc. 629. 

R.I.—^McLyman v, Molloy, 162 A. 849, 
53 R.I. 4. 

77. R.I.—^McLyman v. Molloy, su¬ 
pra. 

78 * N.T.—Clary v. Humphrey, 208 
N.Y.S. 607, 124 Misc. 529. 

79. Pa.—^In re Coray's Nomination, 
10 Pa.Dist. 716, 25 Pa.Co. 525. 

80. Pa.—In re Stacker’s Nomination, 
18 Pa.Co. 227. 

20 C.J. p 109 note 31. 

81. Mo.—State v. Youngr, 60 S.W. 
1086, 160 Mo. 320. 

82. N.Y.—Greenberg v. Cohen, 17 
N.Y.S.2d 895, 173 Misc. 372, af¬ 
firmed 17 N.Y.S.2d 878, 258 App. 
Div. 1039. 

Fnxgixig opposition faction 
Illegal methods employed in purg¬ 
ing an opposition faction from mem¬ 
bership in the committee may pre¬ 
clude legal nominations by the fac¬ 
tion guilty of such methods.—Green¬ 
berg V. Cohen, supra. 

83. Cal.—Partridge v. Devoto, 82 P. 
775, 148 Cal. 167. 

84 U.S.—Blackman v. Stone, C.C. 
A.I11., 101 F.2d 500. 


Ga.—Stewart v. Cartwright, 118 S.B. 
859, 156 Ga. 192. 

Idaho.—^Fisher v. Masters, 83 P.2d 
212, 59 Idaho 366. 

Ky.—^Bagle y. Cox, 103 S.W.2d 682, 
268 Ky. 58. 

Mo.—State ex rel. Preiss v. Seibel, 
246 S.W. 288, 295 Mo. 607. 

Mont.—State v. Stewart, 230 P. 366, 
71 Mont. 358. 

N.Y.—O’Rourke v. Cohen, 192 N.B. 
833, 266 N.Y. 318, reversing In re 
O’Rourke, 275 N.Y.S. 981, 242 App. 
Div. 804. 

Pa.—Petition of Roberts, 2 Pa.Dist. 
& Co. 236, 25 Dauph.Co. 379—Fitz¬ 
patrick V. Lawrence, 45 Dauph.Co. 
358. 

R.I.—^Hartigan ex rel. King v. Mol¬ 
loy, 2 A.2d 68, 61 R.I. 499. 

20 C.J. p 109 note 34. 

Name of candidate 

In absence of objections as to the 
form or substance of nominating 
petitions, it is no objection that they 
are filed under the name by which the 
designated candidate and his family 
have been generally known in the 
community.—^In re Mack’s Nomina¬ 
tion, 20 Pa.Dist. & Co. 482. 
Nomination by petition: 
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For party position generally see 
supra § 86. 

Of convention delegates see supra 
§ 98. 

85. Idaho.—^Fisher v. Masters, 83 
P.2d 212, 59 Idaho 366. 

N.Y.—O’Rourke y. Cohen, 192 N.B. 
833, 265 N.Y. 318, reversing In re 
O’Rourke, 275 N.Y.S. 981, 242 App. 
Div. 804. 

Statutes held constitutioiial 
Idaho.—Fisher v. Masters, 83 P.2d 
212, 59 Idaho 866. 

N.Y.—O’Rourke v. Cohen, 192 N.B. 
833, 265 N.Y. 318, reversing In re 
O’Rourke, 276 N.Y.S. 981, 242 App. 
Div. 804. 

86. Mont.—State v..Stewart, 230 P. 
366, 71 Mont. 358. 

87. Cal.—Spreckels v. Graham, 228 
P. 1040, 194 Cal. 516. 

Idaho.—State v. Gifford, 126 P. 1060, 
22 Idaho 613. 

88. Idaho.—State v. Gifford, supra. 

89. Ohio.—State v. Noctor, 140 N.E. 
878, 106 Ohio St. 516—State v. 
Noctor, 17 Ohio App. 405, afilrmed 
140 N.B. 894, 108 Ohio St. 404. 

90. Ill.—People V. Sweitzer, 107 N. 
B. 902, 266 111. 459, Ann.Cas.l916B 
686 . 
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inations.91 A nomination by petition is not af¬ 
fected by the fact that the persons who caused the 
petition to be prepared and circulated were actuat¬ 
ed by evil motives, or that their purpose in pro¬ 
moting the nomination was fraudulent or even 
criminal.®^ Under statutes authorizing the nom¬ 
ination of nonpartisan candidates for certain offices 
by primary election, candidates cannot be inde¬ 
pendently nominated by petition or certificate 
signed by the electors,^3 this being particularly 
true after other candidates have been selected by 
primary and notwithstanding provisions of general 
election statutes authorizing nominations by peti- 
tion.34 

Alteration of petition, A nomination petition is 
not invalidated by an immaterial alteration there¬ 
of,® 5 nor by erasures therein which are properly 
explained.®® Any material alteration in a nom¬ 
inating petition without consent of the signers, 
however, renders the petition void.®^ 

§ 107. Party Nominations 

Except as authorized by statute, nomination of can¬ 
didates by petition is not available to a political party 
which is entitled to make nominations by other modes. 

Unless so authorized by statute,®® an organized 
political party which is entitled as such to make 


29 C.J.S. 

nominations by convention, caucus, or primary elec¬ 
tion, cannot nominate by petition.®® 

It has been held on the one hand that a political 
organization failing to poll sufficient votes at the 
last previous election to entitle it to nominate can¬ 
didates in the regular way may put its can¬ 
didates in nomination by a petition of electors,^ 
and, on the other hand, that a committee of a party 
not participating in the last preceding election has 
no recognition in law, and no power to direct the 
preparation by voters of a nomination paper or 
to approve or disapprove it.® 

A name and emblem may be selected to represent 
the nominating movement which nominates can¬ 
didates by certificate or petition signed by the elec¬ 
tors,® and under some statutes relating to nomina¬ 
tions by petition the adoption or designation of an 
emblem or device may be required.** Under such 
a statute it has been held that an independent can¬ 
didate nominated by petition has a right to desig¬ 
nate any device he sees proper to select, barring 
national emblems.® As a general rule, however, a 
group nominating candidates by petition or cer¬ 
tificate cannot preempt the name of an existing 
political party® unless such party, by its failure to 
comply with a statute, has not established an ex¬ 
clusive right to the particular name.*^ So the name 
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si. K.T.—^People v. Voorhis, 61 N.E. 
283. 168 N.T. 367. 

sa. Idaho.—State v. Gifford, 126 P. 

1060. 22 Idaho 613. 
sa. N.Y.—^Taylor v. Redmond. 267 
NT.T.S. 694, 239 App.Dlv. 112, 

N.D.—State v. Hughes, 179 N.W. 
717, 46 N.D. 399. 

S4. N.Y,—^Taylor v. Redmond, 267 
H.Y.S. 694, 697, 239 App.Dlv. 112. 
Reason for text mle 

“To permit independent nomina¬ 
tions to be filed under the General 
Election Law after candidates have 
been selected in a primary held 
under this act would be to take 
away all meaning from the act. to 
defeat the ends which it is so effec¬ 
tively drawn to accomplish and to 
avoid the lawfully expressed will of 
the people.’"—Taylor v. Redmond, su¬ 
pra. 

SB. Pa.—In re Garner’s Nomination, 
26 Pa.Dist. 133. 

96. Pa.—^In re Pow’s Paper, 22 Pa. 
Co. 311. 

97. R.L—Hartigan v. Cappelli, 175 
A. 649, 54 R.I. 474. 

20 C.J. p 109 note 42. 

Sraslng name of designee 
N.Y.—^Baldwin v. Sturzer, 273 N.Y. 
S. 1008. 242 App.Div. 727. 

Scratching ont word “Republican,” 
in designation “Republican Independ¬ 


ent” in nomination papers, without 
consent of signers of papers ren¬ 
dered such papers void under the 
text rule,—Hartigan v. Cappelli. 175 
A. 649, 54 R.I. 474. 

Substituting name of another as 
candidate 

N.Y.—Matter of Shook, 137 N.T.S. 

834, 78 Misc. 89. 

20 C.J. p 109 note 42. 

98. W-Va.—State v. Wells, 104 S.E. 

591, 87 W.Va. 275. 

20 C.J. p* 109 note 44. 

99w Pa.—Brown v. Leib, 110 A. 463, 
267 Pa. 24. 

20 C.J. p 109 note 45. 

Existence of party organization 
The filing of a nominating peti¬ 
tion by one styling himself a So¬ 
cialist €Uid as seeking nomination as 
a candidate of a Socialist party is 
not proof that there exists a Socialist 
party organization within the state, 
particularly where the oflice involved 
is a local one such as that of a 
municipality.—State v. Stewart, 210 
P. 466, 64 Mont. 453. 

Recognition as party by secretary of 
state 

Pa.—In re Objections to Nomination 
Papers, 46 Dauph.Co. 37. 

1. Minn.—^Davidson v. Hanson, 91 
N.W. 1124, 92 N.W. 93, 87 Minn. 
211 . 


2. W.Va.—Stewart v. Ballot Comrs, 
76 S.B. 448, 71 W.Va. 246, Ann.Cas. 
1914C 93. 

a N.Y.—Matter of Folks, 119 N.Y.S. 

71, 134 App.Div. 376. 

Adoption by committee 
When a body of voters meet to¬ 
gether for the purpose of inaugurat¬ 
ing a movement to nominate an in¬ 
dependent candidate for election, and 
through a duly appointed committee 
adopt an emblem and a name, and 
subsequently nominate a candidate 
by petition, appointing a committee 
to have charge of the canvass, the 
emblem and name adopted by that 
committee are to be considered as 
belonging to that movement.—^Mat¬ 
ter of Folks, supra. 

4. Ky.—Eversole v. Holliday, 96 S. 
W. 590, 123 Ky. 496, 29 Ky.L. 
927. 

W.Va.—Stewart v. Ballot Comrs., 76 
S.E. 448, 71 W.Va. 246, Ann.Cas. 
1914C 93. 

20 C.J, p 129 note 7 [b] [c], 

& Ky.—Eversole v. Holliday, 96 S. 
W. 590, 123 Ky. 496, 29 Ky.L. 927. 

^ Cal.—^Partridge v. Devolo, 82 P. 

775, 148 Cal. 167. 

20 C.J. p 144 notes 25, 26. 

7. Pa.—^In re Stell’s, etc.. Nomina¬ 
tion, 5 Dauph.Co. 306. 

20 C.J. p 144 note 29. 
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and emblem adopted by a new pol irty se¬ 

lecting its candidates by petition is nor subject to 
appropriation by other petitioners.® Where, how¬ 
ever, an independent body nominates by petition 
candidates for certain offices without making nom¬ 
inations for other offices to be filled at the same 
election, nominations for such other offices may, 
in the absence of statute to the contrary, be made 
under the same name and emblem by persons in 
sympathy with the movement represented by the 
body and without consent of the party organiza¬ 
tion,^ whether the persons so nominated are in 
sympathy with the movement being a question of 
good faith.i® Where the use of the name of- a par¬ 
ty which does not have the full legal status of a 
political party is sought by two or more candidates 
filing petitions for the same office, in the absence 
of fraud, misrepresentation, or bad faith, the nom¬ 
ination papers which are regular in form and are 
first filed are entitled to priority and a nomina¬ 
tion made under the name and emblem of a party 


by a petition circulated under the direction of the 
party authorities is entitled to recognition as against 
a prior nomination made as by the party by a pe¬ 
tition whose circulation was not so directed.^2 
Where there are conflicting nominations under the 
same party name and emblem, the ruling of the 
party executive committee ordinarily controls^® or 
is at least entitled to great weight and considera¬ 
tion,although it has been held that such com¬ 
mittee’s approval of a later-filed petition does not 
preclude a holding that the petition filed first is the 
effective one.^® 

§ 108. Requisites 

Petitions for nomination of candidates must comply 
with the requirements of applicable statutes. 

It is essential to the validity of a nomination by 
petition of electors that there have been a com¬ 
pliance with the substantial requirements of the 
statute,!® such as those relating to signatures!*^ and 


8. Colo.—McBroom v. Brown, 127 P. 
967, 53 Colo. 412. 

9. N.T.—Peel v. Cohen. 192 N.E. 
785, 265 N.Y. 312. modifying 275 
N.Y.S. 91, 242 App.Div. 264—Trosk 
V. Board of Elections of New York 
City, 187 N.E. 666, 262 N.Y. 430, 
affirming Trosk v. Cohen, 267 N.Y. 
S. 112, 240 App.Div. 825, which af¬ 
firmed 267 N.Y.S. 97, 149 Misc. 
298. 

Desire of party head; ohjectionii of 
committee 

(1) Expression of desire by head 

of independent party's ticket that no 
nominations for certain offices be 
made by party does not bar mem¬ 
bers of independent group, in sym¬ 
pathy with party’s principles, from 
nominating candidate therefor under 
the text rule.—Trosk v. Cohen, 267 
N.Y.S. 97, 149 Misc. 298, affirmed 267 
N.Y.S. 112, 240 App.Div. 825, af¬ 

firmed Trosk V. Board of Elections of 
New York City, 187 N.E. 566, 262 N. 
Y. 430. 

(2) Nor does express objection to 
nomination by party's executive com¬ 
mittee deprive members of party of 
right to make nomination under the 
text rule.—Trosk v. Cohen, supra. 

(3) Power of independent party 
committee to limit use of party name 
and emblem see supra § 87. 

Adopting party principles; candidate 

in ssrmpathy therewith 
The required number of voters 
nominating candidates for other of¬ 
fices under the text rule may adopt 
the name and emblem of the inde¬ 
pendent body without adopting for 
themselves the general declaration 
of principles of such party or nom¬ 
inating a candidate in sympathy 


therewith.—Peel v. Cohen, 192 N.E. 
785, 265 N.Y. 312, modifying 275 N.Y. 
S. 91. 242 App.Div. 264. 

10. N.Y.—Trosk v. Board of Elec¬ 
tions of New York City, 187 N. 
B. 566, 262 N.Y. 430, affirming 
Trosk v. Cohen, 267 N.Y.S. 112, 240 
App.Div. 825, which affirmed 267 
N.Y.S. 97, 149 Misc. 298. 

11. N.Y.—In re Rosenfeld, 267 N.Y. 
S. 177, 240 App.Div. 854, affirmed 
Marcus v. Cohen, 187 N.E. 633, 262 
N.Y. 444. 

20 C.J. p 145 note 34. 

12. Colo.—Philips V. Smith, 55 P. 
184, 25 Colo. 456,. 

13. N.Y.—Peel v. Cohen, 192 N.E. 
785, 265 N.Y. 312, modifying 275 
N.Y.S. 91, 242 App.Div. 264—Ap¬ 
plication of Schwamm, 12 N.Y.S.2d 
975, 172 Misc. 162, affirmed 7 N.Y. 
S.2d 652, 255 App.Div. 831. 

Reason for mle 

“Otherwise the vigilant inter¬ 
loper might deprive the authorized 
candidate of his nomination by filing 
his petition first. Some rule should 
govern in such cases and this rule 
seems rational.”—^Peel v. Cohen, 192 
N.B. 786, 786, 266 N.Y. 312, modifying 
276 N.Y.S. 91, 242 App.Div. 264. 

14. N.Y.—Marcus v. Cohen, 187 N. 
E. 633, 262 N.Y. 444, affirming In 
re Rosenfeld, 267 N.Y.S. 177, 240 
App.Div. 854—^Trosk v. Board of 
Elections of New York City, 187 N. 
E. 566, 262 N.Y. 430, affirming 
Trosk V. Cohen, 267 N.Y.S. 112, 240 
App.Div. 825, which affirmed 267 N. 
-Y.S. 97. 149 Misc. 298. 

15. N.Y.—^Marcus v. Cohen, 187 N.E. 
633, 262 N.Y. 444, affirming In re 
Rosenfeld, 267 N.Y.S. 177, 240 App. 
Div. 854. 


16. Ky.—^Bversole v. Craft, 287 S. 

W. 965, 216 Ky. 600. 

N.Y.—In re Starcke, 181 N.Y.S. 965, 
191 App.Div. 925—In re Lynch, 178 
N.Y.S. 30. 

R.I.—^Hartigan ex rel. King v. Mol- 
loy, 2 A.2d 68. 6l R.I. 499—Harti- 
gan ex rel. Cahir v. Molloy, 2 A. 2d 
66, 61 R.I. 495—^Plynn v. Cappelli, 
175 A. 836, 64 R.I. 462. 

20 C.J. p 110 note 49. 

Blank forms 

■ There must he compliance with a 
statute requiring that only blank 
forms furnished by the secretary of 
state shall be used as nomination 
papers.—Commonwealth v. Martin, 
7 Pa.Dist. 662, 22 Pa.Co. 318, 6 

Dauph Co. 274—^20 C.J. p 129 note 14. 

Strict oompUaace 

N.Y.—^Application of Whitman, 22 N. 
Y.S.2d 563, 174 Misc. 1087. 

Cure of defects 

Where one of several nominating 
petitions filed by a candidate con¬ 
tains a sufficient number of legal 
and qualified signers to entitle him 
to nomination, defects and omissions 
appearing in other petitions are im- 
j material.—Eagle v. Cox, 103 S.W.2d 
682, 268 Ky. 58. 

trse of word ‘‘raquest” Instead of 
“petltloiL” did not invalidate a nomi¬ 
nating paper which appeared on its 
face to be a petition for nomina¬ 
tion and otherwise in compliance 
with a statute as to form and requi¬ 
sites.—^Bversole v. Craft, 287 S.W. 
965, 216 Ky. 500. 

17- Ky.—^Ledford v. Hubbard, 292 S 
W. 345, 219 Ky. 9—^Eversole v. 
Craft, 287 S.W. 965, 216 Ky. 600. 
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verification thereof,^* and such as those relat- | ing to the specification of the residence^® and 


R. I.—Dupre v. Jacques, 153 A. 240, 

51 R.L 189. 

20 C.J. p 110 note 50. 

Porxa and style of signatures 

(1) Compliance with some statutes 
requires that the style of the sign¬ 
er's signature correspond with his 
name as it appears on the voting 
list.—Hartigan v. Thornton, 175 A. 
650. 54 R.I. 458—Dupre v. St. 

Jacques, 153 A. 240, 51 R.I. 189, 190—- 
20 C.J. p 110 note 50 [d] (1). 

<2> Some courts hold that signa¬ 
tures using initials of the signers’ 
given names instead of their full 
names are not in compliance with 
statute and are invalid.—^Nunley v. 
Cohen, 15 N.Y.S.2d 104, 258 App.Div. 
746. 

(3) Other courts t,ake the position 
that whatever is capable of identi¬ 
fying the signer is sufficient, al¬ 
though the Christian name is omit¬ 
ted.—^In re Lynch, 178 N.Y.S. 30. 
Xuh or indelible pencil 

Under statute, signatures must be 
in ink or indelible pencil. 

Ohio.—State v. Lloyd, 112 N.B. 141, 
93 Ohio St. 20. 

S. D.—Jacobs V. Pyle, 219 N.W. 247, 

52 S.D. 637. 

Personal signatnres 

(1) Under some statutes the per¬ 
sonal signature of the signer is re¬ 
quired and signatures written by 
others even with his authority are 
not In compliance with such statutes. 
II.I.—^Attorney-General v, Clarke, 69 

A. 395. 26 R.I. 470. 

S.D.—State ex rel. Roberts v. Mor¬ 
rison, 268 N.W. 647, 64 S.D. 516. 

(2) Under other statutes signa¬ 
tures must either be personal signa¬ 
tures or made in the presence of the 
person whose name is signed.—^Led¬ 
ford V. Hubbard, 292 S.W. 345, 219 
Ky. 9. 

(3) So signatures made in the ab¬ 
sence of the purported signer are 
insufficient and must be stricken.— 
Ledford y. Hubbard, supra—^Morgan 
V. Revis, 284 S.W. Ill, 215 Ky. 
30. 

(4) Such signatures cannot be 
validated by subsequent ratification 
of the purported signer.—^Morgan v. 
Revis, supra. 

(5) Under some statutes it is suf¬ 
ficient if the voter is present at the 
signing of his name by another, and 
requests that it be done.—Common¬ 
wealth V. Connelly, 40 N.E. 862, 163 
Mass. 539. 

18. N.Y.—^McKague v. Pearsall, 14 
N.B.2d 377, 277 N.Y. 333, reversing 
2 N.Y.S.2d 662, 254 App.Div. 665— 
KoUock V. Russell, 294 N.Y.S. 712, 
162 Misc. 299, affirmed In re Kol- 
lock, 294 N.Y.S. 714, 260 App.Div. 
774. 

Fa.—^In re Objections to Nomination 


Papers of "Socialist Labor,” 1 A. 

2d 831, 332 Pa. 78—In re Objec¬ 
tions to Nomination Papers, 46 

Dauph.Co. 90—^In re Objections to 

Nomination Papers, 46 Dauph.Co. 

37—Fitzpatrick v. Lawrence, 45 

Dauph.Co. 358. 

20 C.J. p 110 note 51. 

Acknowledgment dated prior to sign^ 

Where dates of acknowledgment of 
signatures on nominating petition 
were prior to the dates of the signa¬ 
tures themselves, such signatures 
were in effect not acknowledged as 
required by law and were Invalid.— 
Nunley v. Cohen, 15 N.Y.S.2d 104, 258 
App.Div. 746. 

Failure to date notarial Jurat did 
not require deduction of signatures 
from independent nominating peti¬ 
tion, where date was otherwise 
shown.—Lerner v. Cohen, 187 N.E. 
635, 262 N.Y. 450, affirming 267 N.Y. 
S. 171, 240 App.Div. 806. 

Personal knowledge of afflants 

(1) Under statute relating to affi¬ 
davit to be appended to nomination 
petition, an affiant must have per¬ 
sonal knowledge of the enumerated 
qualifications of the electors sub¬ 
scribing the petition.—^In re Objec¬ 
tions to Nomination Papers of "So¬ 
cialist Labor”, 1 A.2d 831, 332 Pa. 78 
—^In re Objections to Nomination Pa¬ 
pers, 46 Dauph.Co. 90—20 C.J. P 
110 note 51 [c]. 

(2) Where affiant admitted that in 
petitions containing eight hundred 
and seventy names, he had personal 
knowledge of twenty-two, and an¬ 
other affiant had personal knowledge 
of about a dozen of six hundred and 
sixty signers, affiants were not quali¬ 
fied to make affidavits.—^In re Objec¬ 
tions to Nomination Papers of *‘So- 
cialist Labor”, supra. 

Petition or nominatliig papers on 
several sheets 

(1) There must be compliance with 
statutory requirement that each 
sheet of nominating petitions be sep¬ 
arately verified.—^McKague v. Pear¬ 
sall, 14 N.E.2d 377, 277 N.Y. 833, re¬ 
versing 2 N.Y.S.2d 662, 254 App.Div. 
565. 

(2) A single affidavit to a nominat¬ 
ing petition consisting of several 
sheets is not in compliance with such 
requirement.—Kollock v. Russell, 294 
N.Y.S. 712, 162 Misc. 299, affirmed In 
re Kollock, 294 N.Y.S. 714, 260 App. 
DIv. 774. 

(3) There exists authority, how¬ 
ever, to the effect that where a peti¬ 
tion for an independent nomination is 
in two sections they must be read to¬ 
gether as one, and the witnesses 
covered by the character certificate 
in the first section must be deemed 
to be covered as to the second sec- 
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tion also.—In re Lynch, 178 N.Y.S. 
30. 

(4) Where a nomination paper in¬ 
cludes several sheets, a particular 
sheet is sufficiently vouched if the 
requisite five persons making the af¬ 
fidavit are signers of other sheets 
among those composing the paper. 
—Commonwealth v. Martin, 7 Pa. 
Dist. 659, 22 Pa.Co. 316, 1 Dauph. 
Co. 414. 

Statute requiring verifioation manda¬ 
tory 

N.Y.—Rosemond v. Corscadden, 227 
N.Y.S. 888, 223 App.Div. 806. 
Verification taken before notary 
Certificate of nomination was not 
invalid because oaths specified by 
statute to be taken before justices 
of peace were taken before notary 
public, in view of other statutory 
provisions empowering notaries to 
administer oaths in all matters and 
cases of civil nature in which jus¬ 
tice of peace may administer oaths.— 
Soper V. Jones, 1'87 A. 833, 171 Md. 
643. 

Verification taken before subscriber 
Verification of designating peti¬ 
tion by subscribing witness taken 
before himself as notary is not in* 
compliance with statute.—Casler v. 
Board of Elections of Herkimer 
County, 229 N.Y.S. 53, 131 Misc. 
744. 

18. Ky.—^Allen v. Hardin, 114 S.W. 
2d 494, 272 Ky. 396—^Eversole v. 
Craft, 287 S.W. 965, 216 Ky. 500— 
Combs V. Dixon, 286 S.W. 797, 216 
Ky. 566. 

N.Y.—^Lerner v. Cohen, 187 N.B. 636, 
262 N.Y. 460, affirming 267 N.Y.S. 
171, 240 App.Div. 805. 

S.D.—State ex rel. Roberts v. Morri¬ 
son, 268 N.W. 647, 64 S.D. 516— 
Jacobs V. Pyle, 219 N.W. 247, 52 
S.D. 637. 

20 C.J. p 110 note 52. 

Purpose of statute requiring that 
a nominating petition for a certain 
office shall state the places of resi¬ 
dence of the signers is to enable the 
county clerk and others interested 
to determine whether the subscribers 
are qualified to sigrn the petition.— 
Allen V. Hardin, 114 S.W.2d 494, 272 
Ky. 396. 

Petitions complying with statute 
Ind.—State ex rel. Harry v. Ice, 191 
N.E. 155, 207 Ind. 66, 92 A.L.R. 
1508. 

Ky.—^Lorenz v. Buckrop, 64 S.W.2d 
168, 261 Ky. 1. 

Petitions not in compliance with 
statute 

(1) Petition in which subscribing 
witnesses failed to state the elec¬ 
tion and assembly districts wherein 
were located their present addresses 
'and the addresses from which* they 
last registered, was invalid for non- 
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the business^O of the signers, the time of sign¬ 
ing,and specification of the office for which the 
candidate is designated.^2 Under some statutes 
it is essential that the nomination petitions state 
the addresses of the designated candidates,23 that 
they are qualified to hold the office for which they 
are designated,24 and that the subscribers to such 
petitions are qualified to vote for the candidate 
designated.26 Nominating petitions containing no 
statement to show that the signers are qualified by 
reason of registration within the prescribed time 
in the borough where the nomination is being made 
are fatally defective.26 Where there is no re¬ 
quirement that petitions nominating candidates for 
different offices be signed by the same persons, 
nominating petitions for certain offices need not in¬ 
clude the names of candidates for other offices as 
nominees of the same political group.27 Statutory 
requirements for the consecutive numbering of 

compliance with statute.—Crosbie v. 

Cohen, 23 N.E.2d 81. 281 N.T. 329, 
reversing 14 N.T.S.2d 897. 

(2) Independent nominating peti¬ 
tion giving address of subscribing 
witness thereto merely by reference 
to assembly district and election dis¬ 
trict Is insufficient as designation of 
his residence under statute requiring 
specification by street and number.— 

Lerner v. Cohen. 187 N.E. 635, 262 
N.Y. 450, affirming 267 N.Y.S. 171, 

240 App.Div. BO'S. 

(3) Under school law statute re¬ 
quiring that petition nominating a 
candidate for membership on a coun¬ 
ty board of education show the 
place of residence of each signer, pe¬ 
titions which failed to state the plac¬ 
es of residence of the signers or to 
show that the signers were voters of 
the school district were fatally de¬ 
fective.—^Allen V. Hardin, 114 S.W. 

2d 494, 272 Ky. 396. 

20. Wis.—State v. Bunnell, 110 N. 

W. 177, 131 Wis. 198, 11 Ann.Cas. 

560. 

20 C.!*. p ilO note 53. 

Omission, not fatally defective 

Omissions in certificate of nomina¬ 
tion of business addresses of one 
thousand four hundred and sixteen, 
and of occupations of eight hundred 
and eighty of two thousand three 
hundred ninety-three signers, where 
statute required names, business ad¬ 
dresses, and occupations of at least 
one thousand five hundred voters, 
have been held not to be fatally de¬ 
fective to nomination under such 
certificate-—Soper v- Jones, 187 A. 

833, 171 Md. 643. 

21. N.Y.—Nunley v. Cohen, 15 N.Y. 

S.2d 104, 258 App.Div. 746. 

S.D.—State ex rel. Roberts v. Mor¬ 
rison, 268 N.W. 647, 64 S.D. 516— 

Jacobs V. Pyle, 219 N.W. 247, 62 


nominating petitions are sufficiently complied with 
where in the majority of districts there is a con¬ 
secutive numbering of petitions which contain sig¬ 
natures aggregating many thousands more than 
are required by law.28 

Naming committee to fill vacancies. Statutes re¬ 
quiring signers of nominating papers to insert 
the names and addresses of persons constituting 
a committee to fill vacancies are mandatory.29 Ir¬ 
regularity in naming more than one committee to 
fill vacancies may not, however, invalidate a nom¬ 
inating petition which is otherwise valid.30 

Separate petitions. A single independent nom¬ 
ination certificate or petition may, in the absence 
of contrary statute, embrace the name of one can¬ 
didate for every office to be filled,particularly 
where such candidates are running in different po¬ 
litical units,32 and where the electors signing such 

lowed in Coghlan v. Cohen, 15 N. 
Y.S.2d 65, 258 App.Div. 724, af¬ 
firmed 24 N.E.2d 26. 281 N.Y. 778, 
followed in Julien v. Cohen, 15 N. 
Y.S.2d 65, 258 App.Div. 725, af¬ 
firmed 24 N.B.2d 26, 281 N.Y, 779, 
affirmed Goldberg v. Cohen, 24 N. 
E.2d 25. 281 N.Y. 776. 

27. N.Y.—Trosk v. Cohen, 267 N.Y. 
S. 97, 149 Mlsc. 298, affirmed 267 
N.Y.S. 112, 240 App.Div. 825, af¬ 
firmed Trosk V. Board of Elections 
of New York City, 187 N.E. 566, 
262 N.Y. 430. 

Candidates for state and. local of¬ 
fices 

Under the text rule, petitions nomi¬ 
nating candidates for local offices 
such as board of estimate and dis¬ 
trict attorneys, to be ratified by par¬ 
ty's executive committee, need not 
include the names of candidates for 
state offices such as justices.—Trosk 
V. Cohen, supra. 

28. N.Y.—Simpson v. Cohen, 299 
N.Y.S. 124, 252 App.Div. 275, af¬ 
firmed 11 N.E.2d 796, 275 N.Y. 
642. 

29. Ohio.—State v. Curtis, 130 N.E. 
18, 101 Ohio St. 383. 

Papers not in compliance with stat¬ 
ute 

Ohio.—^State v. Curtis, supra. 

30. N.Y.—Garside v. Cohen, 193 N. 
E. 341, 265 N.Y. 606, reversing 275 
N.Y.S. 659, 242 App.Div. 804. 

31. Ky.—Asher v. Johnson, 234 S. 
W. 18, 192 Ky. 575. 

N.Y.—^Matter of Independent Nomi¬ 
nations, 79 N.E. 708. 186 N.Y. 266— 
Simpson v. Cohen, 299 N.Y.S. 124, 
252 App.Div. 275, aflirmed 11 N.E. 
2d 796, 275 N.Y. 642. 

20 C.J. p 129 note 10. 

32. N.Y.—^Matter of Independent 

Nominations. 79 N.E. 708, 186 N.Y. 
266—Simpson v. Cohen, 299 N.Y.S, 


S.D. 637—^Hughes v. Glassner, 144 
N.W. 437, 33 S.D. 6. i 

Erroneously dated signatures 
N.Y.—Nunley v. Cohen. 15 N.Y.S.2d 
104, 258 App.Div. 746. 

ITndated signatures 

N.Y.—^Nunley v. Cohen, supra. 

Pa.—^Hamilton v. Johnson, 141 A. 846, 
293 Pa. 136. 

22. R.I.—^Hartigan ex rel. King v. 
Molloy, 2 A.2d 68, 61 R.I. 499. 

Beference to ward 

Specific reference to the ward to be 
represented by candidates is not es¬ 
sential where there is compliance 
with other requirements of the stat¬ 
ute.—^Hartigan ex rel. King v. Mol¬ 
loy, 2 A.2d 68, 61 R.I. 499—Hartigan 
ex rel. Cahlr v. Molloy, 2 A.2d 66, 61 
R.I. 495. . 

23. Ky.—Ison v. Weddle, 10 S.W.2d 
814, 226 Ky. 201—Clark v. Nash, 
234 S.W. 1, 192 Ky. 594, 19 A.L.R. 
304. 

Petitions not in oompliance with 
statute 

Ky.—Ison v. Weddle, 10 S.W.2d 814, 
226 Ky. 201. 

24. Ky.—^Ison v. Weddle, supra— 
Clark V. Nash, 234 S.W. 1, 192 Ky. 
594, 19 A.L..R. 304. 

Petitions not in compliance with 
statute 

Ky.—Ison v. Weddle, 10 S.W.2d 814, 
226 Ky. 201—Clark v. Nash, 234 S. 
W. 1, 192 Ky. 694, 19 A.L.R. 304. 

25. Ky.—Ison v. Weddle, 10 S.W.2d 
814, 226 Ky. 201—Clark v. Nash, 
234 S.W. 1, 192 Ky. 594, 19 A.L.R. 
304. 

Petitions not complying with stat¬ 
ute 

Ky.—Ison v. Weddle, 10 S.W.2d 814, 
226 Ky. 201. 

28. N.Y.—Goldberg v. Cohen, 15 N. 
Y.S.2d 62, 257 App.Div. 675, fol- 

. 143 



§ 108 


ELECTIONS 


29 C.J.S. 


petition or certificate are qualified to make a cer¬ 
tificate for the nomination of all of the candidates 
named therein.33 There must, however, be com¬ 
pliance with statutes requiring^ that a separate nom¬ 
inating petition be filed for each candidate.34 In 
view of the rule that signers of nominating peti¬ 
tions must be residents of the district, see infra § 
110, independent nominations from several districts 
may not be included in one petitioners 

Submission to hoard; filing. Statutory require¬ 
ments that nominating petitions be submitted to a 
specified board prior to a day prescribed are manda¬ 
tory,36 and it is the duty of such board to receive 
such nominating papers provided they meet statu¬ 
tory requirements as to form and time of filing.37 

Time and place of filing of nominating petitions 
see infra § 137. 

Candidates to prepare and propose county char¬ 
ter, Nominating papers designating candidates for 
election to board of freeholders to prepare and 


propose a charter for county government as au¬ 
thorized by constitutional provision must be in the 
form prescribed by law.33 

§ 109. - Number of Signers 

It is for the legislature to determine the number of 
signers required for nominating petitions, and such re¬ 
quirements are mandatory. 

The requirement as to the number of petition¬ 
ers is mandatory.33 The determination of what 
shall be a reasonable number of signers for an in¬ 
dependent nomination is primarily a matter for the 
legislature and not for the courts;^® and, subject 
to the rule that statutory provisions in this respect 
must not be unreasonable or deprive any one of 
the right to vote, the legislature may constitutional¬ 
ly require a different minimum number of signers 
as regards an office to -be filled from some geo¬ 
graphical territories than for similar offices rep¬ 
resenting other territories.41 The legislature may 
not, however, impose unreasonable or unnecessar}i 


124, 252 App.Div. 275, affirmed 11 
N.E.2d 796, 276 N.T. 642. 

33. N.T.—In re Independent Nomi¬ 
nations, 79 N.B. 708, 186 N.T. 266. 

34. N.T.—In re Bissell, 282 N.T.S. 
983. 245 App.Div. 395. 

Ohio.—State ex rel. Boswell v. Tobin, 
4 N.Q.2d 144, 132 Ohio St. 8. 
Fetitioius not in compliance with stat¬ 
ute 

N.T.—In re Bissell, 282 N.T.S. 983, 
245 App.Div. 395. 

Ohio.—State ex rel. Boswell v. Tobin, 
4 N.E.2d 144, 132 Ohio' St. 8. 

35. N.T.—Trosk v. Board of Elec¬ 
tions of New Tork City, 187 N.E. 
566, 262 N.T, 430, affirming Trosk 
V. Cohen, 267 N.T.S. 112, 240 App. 
Div. 826, which affirmed 267 N.T.S. 
97, 149 Mlsc. 298—^Matter of Ben- 
net, 102 N.T.S. 353, 116 App.Div. 
138. 

36. R.I.—^Flynn v. Cappelli, 175 A. 
836, 54 R.I. 462. 

NonoompUance with statute 
Nomination petitions not submit¬ 
ted to board of canvassers and reg¬ 
istration within two days before last 
day for filing of petitions were not 
submitted in compliance with stat¬ 
ute.—Carroll v. Cappelli, 175 A. 837, 
54 R.I. 461. 

37. R.L—^Hartigan ex rel. Murphy 
V. Molloy, 2 A.2d 70, 6l R.I. 504. 

38. Names of several candidates 
Nomination paper was not defec¬ 
tive merely because it contained the 
names of several candidates for the 
same office, not exceeding the whole 
number to be elected.—^Wheeler v. 
Hall, 204 P. 231, 188 Cal. 49. 

Office sufficiently designated 
Cal.—Wheeler v. Hall, supra. 


Place in which circulated 

(1) Under statute requiring nomi¬ 
nation paper to ‘'bear the name” of 
the city, town, or county in which 
the paper was circulated, it may be 
sufficient that name of the city, town, 
or county in which it was circulated 
be inserted in the caption or in¬ 
dorsed on the back of the paper.— 
Wheeler v. Hall, supra. 

(2) In the absence of an allega¬ 
tion to the contrary, it will be pre¬ 
sumed that such nomination paper 
contains name of city, town or coun¬ 
ty in which it was circulated.— 
Wheeler v. Hall, supra. 

Statute requixing affidavit inapplica¬ 
ble 

Cal.—^Wheeler v. Hall, supra. 

Texiflcation deputies 

Cal.—^Wheeler v. Hall, supra. 

39. Ky.—^Ledford v. Hubbard, 292 
S.W. 345, 219 Ky. 9—Combs v. 
Dixon, 286 S.W. 797, 215 Ky. 566— 
Morgan v. Reyis, 284 S.W. Ill, 215 
Ky. 30. 

La.—^Payne v. Gentry, 90 So. 104, 149 
La. 707. 

N.T.—O’Rourke v. Cohen, 192 N.E. 
833, 265 N.T. 318, reversing In re 
O’Rourke, 275 N.T.S. 981, 242 App. 
Div. 804—^McDonnell v. Cohen, 299 
N.T.S. 178, 252 App.Div. 277, af¬ 
firmed 11 N.E.2d 797, 275 N.T. 
644. 

Ohio.—State ex rel. Rowe v. Schir- 
mer, 1 N.E.2d 614, 131 Ohio St. 
90. 

Pa.—Conway v, Luzerne County 
Election Board, 34 Luz.L.Reg. 106 
—^In re Objections to Nomination 
Papers, 46 Dauph.Co. 90—^In re 
Landberg’s Nomination Papers, 44 
Dauph.Co. 341. 
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R.I.—^Dupre v. St. Jacques, 153 A. 

240, 61 R.I. 189, 190. 

20 C.J. p 111 note 56. 

Proviso inapplicable 
In a statute prescribing the num¬ 
ber of signers required on petitions 
as a percentage of the vote cast in a 
preceding election, a proviso that 
the number of signatures required 
shall not exceed a specified number 
has no application where the re¬ 
quired percentage of electors is less 
than the number specified.—State 
ex rel. Preiss v. Seibel. 24$ S.W. 288, 
295 Mo. 607. 

40- N.T.—O’Rourke v. Cohen, 192 N. 
B. 833, 265 N.T. 318, reversing In 
re O’Rourke, 275 N.T.S. 981, 242 
App.Div. 804. 

N.T.—Greenwald v. Boyle, 167 N.T.S. 
164, 179 App.Div. 672, affirmed 117 
N.E. 1068, 221 N.T. 688. 

41. N.T.—O’Rourke v. Cohen, 192 
N.B. 833, 265 N.T. 318, reversing 
In re O’Rourke, 276 N.T.S. 981, 
242 App.Div. 804. 

Practice approved 

The prevailing practice sanctioned 
by the board of elections in New 
Tork City in requiring a minimum 
of fifteen hundred signers to a pe¬ 
tition of a nominee from a territorial 
district or division wholly within 
a county has been approved as legal. 
—O’Rourke v. Cohen, supra. 
Particular statute held constitutional 
A statute requiring fifteen hundred 
signers as regards any office to be 
filled in any county or portion there¬ 
of has been held to be constitutional, 
as applied to a candidate as repre¬ 
sentative from a congressional dis¬ 
trict in the city of New Tork, not¬ 
withstanding a requirement for three 
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limitations which will deprive independent bodies 
of equality of opportunity to make nominations .^2 
Under a statute requiring that nominating petitions 
be signed by a specified fraction of the “electors” 
it has been held that their number is to be deter¬ 
mined by the total number of voters who voted at 
a certain prior election, such as the last presiden¬ 
tial election, rather than by the total number of all 
eligible voters.^^ Under a statute making the req¬ 
uisite number of signers depend on the number 
of votes cast for governor at a certain election, 
the number of such votes cast in the particular 
district and not those cast in the whole state is to 
be regarded in determining the number of sign¬ 
ers required on a nominating petition of a can¬ 
didate for a state office from such district.'*^ Stat¬ 
utory requirements that the number of signers be 
based on a percentage of party votes at a pre¬ 
ceding election are inapplicable to nominations by 
a new party having no candidates at such elec- 
tion.45 Where the office to be filled is not named 
in the statute, the number of signatures necessary 
for an independent nomination may be determined 
by analogy to the number required to nominate can¬ 
didates for other offices to be voted for in the same 
political division.-^® 

Withdrawal by petitioners. Petitioners who were 


induced to sign by false representation as to the 
proposed nominee’s party affiliation may be allowed 
to withdraw their names at any time before expira¬ 
tion of the time for filing the petition and before 
action taken thereon.47 Unless signatures of 
would-be withdrawers were obtained by fraud or 
misrepresentation, they will not, however, be per¬ 
mitted to withdraw such signatures when it is too 
late for the candidate to procure other signatures 
in time to file.^S 

§ 110. -Qualifications and Registration 

of Signers 

In the absence of statute, one qualified to vote is 
entitled to sign petitions for nomination and need not be 
registered as a voter. 

Except under statute providing otherwise,^^ it is 
not necessary that the signers of a nominating pe¬ 
tition be registered voters,®® provided, of course, 
they are otherwise qualified to vote;®^ nor in the 
absence of statute so requiring is it necessary that 
the signers of the petition be members of any par¬ 
ticular party.®2 To be qualified to sign nominating 
petitions it is essential that electors be residents 
of the district from which the particular office is 
to be filled.®^ A person taking part in a primary, 
caucus, or convention is not for that reason alone 


thousand signers for nomination to 
similar offices in districts not whol¬ 
ly within a county or forminsr a part 
thereof.—O’Rourke v. Cohen, supra. 

42. N.T.—People v. Smith, 99 N.B. 
568, 206 N.T. 231, modifying 137 N. 
T.S. 387, 152 App.Div. 514. 

20 C.J. p 111 note 58. 

43. Wis.—State ex rel. Ekem v. 
Dammann, 254 N.W. 759, 216 Wis. 
394. 

44. S.D.—Burke v. Burkhart, 176 N, 
W. 743, 42 S.D. 604. 

45. Wis.—State ex rel. Bkern v, 
Dammann, 254 N.W. 759, 215 Wis. 
394. 

46. N.Y.—Matter of Pagan, 47 N.Y. 
S. 288. 21 Misc. 403. 

47. Pa.—Moore v. Neil, 82 A. 496, 
233 Pa. 408. 

Withdrawal of nomination see supra 
§ 94. 

48. Pa.—In re Communist Party 

Nomination Papers, 33 Luz.L.Reg. 
265. 

49. N.Y.—Goldberg v. Cohen, 16 N. 

Y.S.2d 62, 257 App.Div. 676, fol¬ 

lowed in Coghlan v. Cohen, 15 N. 
Y.S.2d 66, 258 App.Div. 724, af¬ 

firmed 24 N.E.2d 26, 281 N.Y. 778, 
followed in Julien v. Cohen, 15 N. 
Y.S.2d 65, 258 App.Div. 725, af¬ 

firmed 24 N.E.2d 26, 281 N.Y. 779, 
affirmed Goldberg v. Cohen, 24 N. 
E.2d 25, 281 N.Y. 776. I 

29 O.J.S.-10 


Ohio.—State ex rel. Hawke v. My¬ 
ers, 4 N.B.2d 397, 132 Ohio St. 
18. 

20 C.J. p 111 note 63 [a]. 

Begistratioa wlthixL eighteen months 
sufficient 

N.Y.—Goldberg v. Cohen, 15 N.Y.S.2d 
62, 257 App.Div. 676, followed in 
Coghlan v. Cohen, 15 N.Y.S.2d 65, 
258 App.Div. 724, affirmed 24 N.B. 
2d 26, 281 N.Y. 778, followed in 
Julien V. Cohen, 16 N.Y.S.2d 65, 258 
App.Div. 725, affirmed 24 N.B.2d 
26, 281 N.Y. 779, affirmed Goldberg 
V. Cohen, 24 N.E.2d 25, 281 N.Y. 
776. 

Statute constitutional 
Statute requiring that signers of 

nominating petitions be registered 

voters is constitutional. 

N.Y.—People v. Smith, 99 N.B. 568, 
206 N.Y. 231, 244. 

Ohio.—State ex rel. Hawke v. My¬ 
ers, 4 N.B.2d 397, 132 Ohio St. 
18. 

50. Ind.—Cave v. Conrad, 24 N.B.2d 

1010 . 

Ky.—Eagle v. Cox, 103 S.W.2d 682, 
268 Ky. 58. 

Pa.—^In re Sullivan, 160 A. 853, 307 
Pa. 221. 

20 C.J. p 111 note 63. 

51. Ky.—^Eagle v. Cox, 103 S.W.2d 
682, 268 Ky. 58. 

20 C.J. p 111 note 64 [a]. 
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Pa.—In re Sullivan, 160 A. 853, 307 
Pa. 221. 

Conclusiveness of signer’s testimony 

In the absence of contrary evi¬ 
dence, the testimony of a signer that 
he considered himself to be of an 
age which would disqualify him 
from voting must be accepted as cor¬ 
rect and as disqualifying him as a 
signer.—^Morgan v. Revis, 284 S.W. 
Ill, 215 Ky. 30. 

52. Ky.—^Wilkins v. Duffy, 70 S.W. 
668, 24 Ky.L. 913, 968. 

W.Va.—Morris v. Ballot Com’rs, 76 
S.E. 446, 71 W.Va. 180. 

53. Cal.—Withers v. Kerr, 14 P.2d 
1017, 216 Cal. 528. 

Md.—Soper v. Jones, 187 A. 833, 171 
Md. 643. 

N.Y.—Trosk v. Board of Elections of 
New York City, 187 N.B. 566, 262 
N.Y. 430, affirming Trosk v. Cohen, 
267 N.Y.S. 112, 240 App.Div. 825, 
which affirmed 267 N.Y.S. 97, 149 
Misc. 298. 

Pa.—In re Sullivan, 160 A. 853, 307 
Pa. 221. 

Address given on registration books 
That some signers at the time of 
signing do not reside at the address¬ 
es given on the registration books 
does not indicate residence outside 
the district in applying the text rule. 
—Soper V. Jones, 187 A. 833, 171 
Md. 643. 
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disqualified from signing a petition for the nom¬ 
ination of an independent candidate,except un¬ 
der statute,5 5 and even under statute for an elec¬ 
tor to be disqualified by reason of voting at a pri¬ 
mary he must have voted for a candidate for the 
office to be filled by the petition or for delegates to 
a convention called to name such candidate.^^ 
When not prohibited by statute, an elector may 
sign the nomination papers of one political body 


for a particular office and the nomination papers of 
another political body for a different office.®^ How¬ 
ever, an elector cannot legally sign two or more 
petitions in behalf of different persons who are 
rival candidates for nomination for the same of¬ 
fice,®^ and statutory provisions prohibiting petition¬ 
ers from signing more than one petition relating 
to the same office in the same year are mandato- 

ry.59 


E. BY PRIMARY ELECTION 


§111. In General 

a. Introductory 

b. Power to regulate and validity of 

laws generally 

c. Necessity for primary 

d. Construction of statutes generally 

a. Introductory 

The purpose of a primary iaw is to allow voters 
themselves to choose their candidates, and to protect their 
rights in so doing. The primaries of the different political 
parties are entirely distinct, and a statute prohibiting the 
consolidation of other elections with primary elections is 
mandatory. Whether or not a primary election statute 
applies to every ciass of elective officers is dependent on 
its provisions. 

A primary election was unknown at the common 
law.®® The purpose of a primary law is to allow 
the voters themselves to choose their candidates, 


and to put their rights in so doing under the pro¬ 
tection of the law.®i Primary laws merely regu¬ 
late and do not confer the right of a person to be¬ 
come a candidate,®^ or the power of a political par¬ 
ty to make nominations.®® Although under some 
primary election statutes different nominations are 
made at the same time by the use of the same elec¬ 
tion machinery, the primaries of the different politi¬ 
cal parties are entirely distinct,®^ the separate en¬ 
tity of the different political parties being careful¬ 
ly preserved;®® and nonpartisan primaries are sep¬ 
arate from those held by the different political par¬ 
ties.®® A statute prohibiting the consolidation of 
other elections with primary elections is manda- 
tory.®7 xhe applicability of primary election laws 
may be made to depend on a requirement that a 
party have a certain numerical strength, as'shown 
at the last previous election,®® but such a require- 


54. Wyo.—State v. Burdick, 46 P. 
■ 854, 6 Wyo. 448, 34 L..R.A. 845. 

20 C.J. p 111 note 65. 

55. La.—^Payne v. Gentry, 90 So. 
104, 149 La. 707. 

20 C.J. p 111 note 66. 

Statute constitutional 

Statute disqualifying' voters at pri¬ 
mary election from signing inde¬ 
pendent petition nominating candi¬ 
date who was successful at their 
primary for same office is constitu¬ 
tional.—^Howe V. Cohen, 283 IT.T.S. 
329, 157 Misc. 197. 

56. N.T.—Sredzinski v. Schmieding, 
283 N.T.S. 332, 245 App.Div. 398— 
Howe V. Cohen. 283 N.Y.S. 329, 157 
Misc. 197—^Matter of Onondaga 
County Election Comrs., 120 N.T.S. 
580, 64 Misc. 620. 

57- R.I.—Atty-Gen. v. Rowe, 62 A. 
117, 27 R.I. 360. 

58. Ky.—Southall v. Griffith, 37 S. 

W. 677, 100 Ky. 91, 18 Ky.L. 699. 

20 C.J. p 111 note 68. 

56. S.D.—State ex rel. Roberts v. 
Morrison, 268 N.W. 647, 64 S.D. 
516—Jacobs v. Pyle, 219 N.W. 247, 
52 S.D. 537. 

80. N.J.—State v. Bienstock. 73 A. 
530, 537, 78 N.J.Law 256. 


Time of adoption of constitution 
Primary elections were unknown 

at the time the constitution of the 

United States was adopted.—^U. S. 

T. Gradwell, R. I. & W. Va.. 37 S. 

Ct. 407, 243 U.S. 476, 61 L.Ed. 857. 

61. Ark.—^La Pargue v. Waggoner, 
75 S.W.2d 236, 189 Ark. 757, fol¬ 
lowed in Burrow v. Wofford, 75 
S.W.2d 241, 189 Ark. 1171—Cain 
V. Carl-Lee, 277 S.W. 551, 169 
Ark. 887. 

Pla.—State ex rel. Chamberlain v. 
Tyler, 130 So. 721, 100 Fla 1112. 

Iowa.—^Davies v. Wilson, 294 N.W. 
288. 

Mont.—State v. Stewart, 210 P. 465, 
64 Mont. 453. 

N.T.—^People v. Kings County Dem¬ 
ocratic Gen. Committee, 58 N.E. 
124, 164 N.T. 335, 51 L.R.A. 674, 
reversing ‘ 65 N.T.S. 57, 62 App. 
Div. 170, reversing 65 N.T.S. 418, 
31 Misc. 350. 

20 C.J. p 112 note 72. 

82. Wis.—Manning v. Toung, 247 
N.W. 61, 210 Wis. 588. 

63- Ill.—^People ex. rel., Ldndstrand 
V. Emmerson, 165 N.E. 217, 333 
Ill. 606, 62 A.L.R. 912, followed 
in People ex rel. Weisbrod v. 
Small, 165 N.E. 224, 334 Ill. 105, 
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and People ex rel. Mugler v. 
Small, 166 N.E. 135, 334 Ill. 321. 

64- Ky.—State Board of Election 
Com’rs V. Coleman, 29 S.W.2d 619, 
235 Ky. 24. 

20 C.J. p 112 note 84. 

66. Neb.—State v. Walt, 138 N.W. 
159, 92 Neb. 313, 43 L.R.A.,N.S., 
282. 

20 C.J. p 112 note 85. 

Provision for two primaries In 
adopting statute 

Where a primary statute passed 
by the people on the Initiative is 
adopted from another state, the fact 
that in the first state it provided 
for but one primary for presidential 
and local nominations, and when 
adopted It was separated so as to 
provide for two primaries, is signifi¬ 
cant of the intention to make the 
separation.—State v. Duncan, 156 P. 
1111, 52 Mont. 69. 

66. N.D.—^Walton v. Olson, 179 N. 
W. 107, 40 N.D. 571. 

67. Cal.—Vela v. Huberty, 35 P.2d 
531, 1 Cal.2d 466. 

68. Md.—^Kenneweg v. Allegany 
County, 62 A. 249, 102 Md. 119. 

Pa.—^Miller v. Secretary of Com- 
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ment has been held not to apply to new political 
groups.®^ Some statutes regulating primary elec¬ 
tions recognize the binding effect of party rules 
and accord to them the force of laws.^® In ac¬ 
cordance with its provisions a primary election 
statute may apply to every class of elective offi¬ 
cers,including candidates for presidential elec¬ 
tors,^2 and nonpartisan nominations,'^^ or it may 
or may not apply to nominations for particular of- 
ficers,'^^ or to nominations for offices to be filled at 
a special election.*^5 a candidate nominated at a 
party primary is a party candidate if he accepts 
the nomination, and he is in no sense an independ¬ 
ent candidate.*^® 

“Primary election” is defined in § 1 supra. 

Run-off primary. The purpose of a run-off pri¬ 
mary is to have an elimination between candidates 
having the highest number of votes where none 


has the required percentage for nomination.'^^ a 
statute requiring the run-off primary to be con¬ 
ducted according to the law prescribed for a gen¬ 
eral primary means that the general primary law 
governs in every respect except that the candidate 
to be nominated must get the majority of the votes 

cast.'^s 

h. Power to Regulate and Validity of Laws 
Generally 

It is within the power of the legislature to regulate 
the nomination of candidates by the enactment of primary 
election laws if such laws are not In contravention of con¬ 
stitutional provisions. 

It is within the power of the legislature within 
reasonable limits to regulate the nomination of 
candidates for office by the enactment of primary 
election laws, "^2 particularly when expressly au¬ 
thorized or required by the constitution,20 and by 


monwealth, 1 Pa.Dist. & Co. 40, 
24 Dauph.Co. 299. 

20 C.J. p 112 note 81. 

69. Wis.—State ex rel. Ekern v. 
Dammann, 254 N.W. 759, 215 Wis. 
394. 

70. Pa.—^In re Chester County Re¬ 
publican Nominations, 62 A. 258, 
213 Pa. 64—^In re Shoemaker's and 
Coleman's Nomination. 6 Pa.Dlst. 
670. 

71. Okl.—^Dancy v. Peebly, 270 P. 
311, 132 Okl. 84. 

Applicability to appointive offloers 

A constitutional provision that 
the legrlslature shall enact laws for 
the nomination of candidates by 
primary election refers to elective 
officers and has no application where 
officers are appointive.—^Buchanan v. 
State, 236 P. 903, 30 Okl.Cr. 362. 

72. Cal.—Spreckels v. Graham, 228 
P. 1040, 194 Cal. 516. 

Mont.—State v. Duncan, 155 P. 1111, 
52 Mont. 69. 

Validity 

Mont.—State v. Duncan, supra. 
Preferential vote for presidential 
candidate 

(1) Under a statute so providingr 
qualified electors of political par¬ 
ties may vote their preference among 
those aspiring to be candidates of 
the respective parties for President 
of the United States.—State v. Hall, 
197 N.W. 770, 60 N.D. 708. 

(2) The preferential vote given 
at a primary election for a presi¬ 
dential candidate, ^ while morally 
binding on the delegates to the na¬ 
tional convention of the party, does 
not affect the candidates nominated 
at such primary for presidential 
electors.—State v. Wait, 138 N.W. 
159, 92 Neb. 313, 43 L.R.A..N.S., 282. 
7a Idaho.—^Koelsch v. Girard, 33 

P.2d 816, 54 Idaho 452. 


Wash.—State ex rel. Benjamin v. 
Hawkins, 36 P.2d 636, 179 Wash. 
173. 

Purpose of statute 
The purpose of the Nonpartisan 
Judiciary Act is to eliminate, so far 
as possible, the selection of judges 
from partisan politics, and the 
phrase “shall be nominated and 
elected in accordance with the pro¬ 
visions of this act and in no other 
manner," appearing in the act, is 
intended merely to exclude the se¬ 
lection of judges on a party ticket. 
—State ex rel. MacHale v. Ayers, 
Mont., 105 P.2d 686. 

As Impaiilag right of suffrage 
Act providing for nonpartisan 
nomination of candidates for offices 
of justice of supreme court and 
district judge, notwithstanding stat¬ 
utes providing for nomination and 
certification of judicial candidates 
nominated at conventions, is not in¬ 
valid as infringement and impair¬ 
ment of right of suffrage.—Koelsch 
V. Girard, 33 P.2d 816, 64 Idaho 452. 

74. Fla.—State ex rel. Trice v. 
Lawhon, 128 So. 482, 99 Fla. 1081. 

Ky.—Whitney v. Skinner, 241 S.W. 
350, 194 Ky. 804—^Hermann v. 

Lampe, 194 S.W. 122, 175 Ky. 109. 
La.—State ex rel. Carbajal v. Loon¬ 
ey, 97 So. 657, 154 La. 457. 

Tex.—^Bounds v. McCallum, 52 S.W. 

2d 1047, 122 Tex. 116. 

20 C.J. p 112 note 76. 

75. Del.—State ex rel. Willis v. 
Keenan, 181 A. 213, 7 W.W.Harr. 
191. 

20 C.J. P 112 note 77. 

Duty of party oflLoers lu special 
election. 

Where a special primary election 
is called by the state executive com¬ 
mittee, the state and county officers 
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have the duty to function in all re¬ 
spects in connection therewith as 
in a general primary election.—State 
ex rel. Andrews v. Gray, 169 So. 501, 
125 Fla. 1. 

76. Or.—^Putnam v. Kozer, 250 P. 
625, 119 Or. 535. 

77. Tex.—Cunningham v. Queen, 
Civ.App., 96 S.W.2d 798, error 
dismissed. 

76. Ark.—^La Fargue v. Waggoner, 
75 S.W.2d 235, 189 Ark. 757, fol¬ 
lowed in Burrow v. Wofford, 75 S. 
W.2d 241, 189 Ark. 1171. 

79. Ala.—Ex parte State ex rel. 
Bragg, 197 So. 32. 

Fla.—State ex rel. Landis v. Carson, 
154 So. 150, 114 Fla. 451. 

Idaho.—Koelsch' v. Girard, 33 P.2d 
816, 54 Idaho 452. 

Ill.—^People ex rel. Lindstrand v. 
Emmerson, 166 N.E. 217, 333 Ill. 
606, 62 A.L.R. 912, followed in 
People ex rel. Weisbrod v. Small, 
165 N.E. 224, 334 Ill. 105 and Peo¬ 
ple ex rel. Mugler v. Small, 166 
N.E. 135, 334 111. 321. 

Iowa.—State v. Carrington, 190 N. 

W. 390, 194 Iowa 785. 

Ky.—^Whitney v. Skinner, 241 S.W. 
350, 194 Ky. 804. 

Mo.—State ex rel. McDonald v. Lpl- 
lis, 33 S.W.2d 98, 326 Mo. 644. 

Tex.—^Hamilton v. Davis, Civ.App., 
217 S.W. 431, error refused. 

Wis.—State ex rel. Ekern v, Dam¬ 
mann, 254 N.W. 759, 215 Wis. 394. 
20 C.J. p 111 note 70, p 113 note 1. 

aOi Cal.—^Heney v. Jordan, 175 P, 
402, 179 Cal. 24, followed in Rod¬ 
gers V. Jordan, 176 P. 406, 179 
Cal. 811. 

Okl.—Kerr v. Luttrell, 288 P. 938, 
143 Okl. 275—^Dancy v. Peebly, 270 
P. 311, 132 Okl. 84. 
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so doing the legislature takes away no right which 
is the subject of judicial cognizance but the 
regulations must not deprive voters of the free 
exercise of the right of suffrage, prevent free and 
equal elections, or otherwise be in contravention 
of rights safeguarded by constitutional provi- 
sions.S2 Unless the primary act contravenes the 
constitution, it is supreme to the extent of its pro¬ 
visions, and it is controlling on all political par¬ 
ties and candidates.®^ A statute providing for a 
nonpartisan primary ballot in cities of a certain 
class does not violate a constitutional provision that 
election laws shall be uniform throughout the 
state.®® 

c. Necessity for Primary 

Whether or not a primary election is the exclusive 
mode of party nomination is dependent on the provisions 
of the constitution or statute. A primary which has been 
called in the manner prescribed by statute cannot be 
called off by a party committee. 


Where the constitution requires primary elec¬ 
tions, they are a component element of the right of 
suffrage®® and a necessary prerequisite to general 
or final elections.®^ In accordance with statutory 
provisions the primary is the exclusive mode of 
party nomination,®® but, if permitted by statute, a 
political party may have an option whether or not 
to nominate its candidates by primary,®® although 
if it chooses to nominate in this manner it must 
conform to the primary law in all respects.®® A 
party primary election which has been called in 
the manner prescribed by the Primary Election 
Law cannot be called off by any committee of the 
party ;®^ and, where a person has duly qualified to 
have his name placed on a party ballot as a can¬ 
didate at a primary election, a party committee can¬ 
not defeat his right by a notice to election officials 
that nominations are to be made by a party cau- 


81. Iowa.—state v. Carrington, 190 
N.W. 390, 194 Iowa 785. 

Any of tlie processes of the court 
that would be available to a person 
holding an office under the general 
election laws is available to one who 
has acquired rights, or on whom 
duties are imposed by the primary 
election laws, Acts 1913 c 6469. 
Comp.L.1914 §§ 277e-277zzzz, that 

are analogous to the rights and du¬ 
ties of officers.—State v. Gterow, 85 
So. 144, 79 Fla. 804. 

The rights created under the pri¬ 
mary laws, Acts 1913 c 6469, Comp. 
Li.l914 §§ 277e-277zzzz, are such that 
when violated the courts may be re¬ 
sorted to for their redress.—State 
V. Gerow, supra. 

82. Ill.—McAlpine v. Dlmick, 157 
N.B. 285. 326 111. 240—People v. 
Fox, 128 N.E. 505, 294 Ill. 263. 
La.—State ex rel. Ward v. Board 
of Supers of Elections, Parish of 
Rapides, 173 So. 726, 186 La. 949. 
Okl.—^Dove V. Oglesby, 244 P. 798, 
114 Okl. 144. 

20 C.J. p 114 note 3. 

Sisctimtnatloa between parties 
A statute which affords privileges 
to the electors of one party which 
are not granted to others is invalid 
as discriminatory.—^People v. Kramer, 
160 N.E. 60, 328 Ill. 512. 

Statutes held nncoiLstitntioiLal 

(1) A county unit plan of nom¬ 
ination which infringed the rights 
of citizens of certain counties.— 
Gates V. Long, 113 S.W.2d 388, 172 
Tenn. 471. 

(2) Exception from primary law 
of nominations of candidates for 
county officers to be elected at spe¬ 
cial elections.—^McAlpine v. Dimick, 
157 N.B. 235, 326 Ill. 240. 

(3) Primary law, giving em¬ 


ployees right to absent themselves 
from emploimient on election day 
with pay.—McAlpine v. Dimick, su¬ 
pra. 

Statutes held not unconstitutional 
Cal.—Spreckels v. Graham, 228 P. 
1040, 194 Cal. 516. 

Ill.—^People V. Emmerson, 154 N.E. 
474, 323 Ill. 561. 

Okl.—Kerr v. Luttrell, 288 P. 938, 
143 Okl. 275. 

Wis.—State v. Buer, 182 N.W. 856, 
174 Wls. 120. 

20 C.J. p 113 note 1 [a]. 

83. Ill.—^People ex reL Llndstrand 
V. Emmerson, 166 N.E. 217, 333 
Ill. 606, 62 A.L.R. 912, followed 
in People ex rel. Weisbrod v. 
Small, 166 N.E. 224, 334 Ill. 105, 
and People ex rel. Mugler v. 
Small, 166 N.E. 135, 334 Ill. 321. 

84. Fla.—State ex rel. Chamberlain 
V. Tyler, 130 So. 721, 100 Fla. 1112. 

Ky.—^Toung v. Beckham, 72 S.W. 

1092, 115 Ky. 246, 24 Ky.L. 2136. 
Okl.—Craig v. Bond, 16 P.2d 1014, 
160 Okl. 34. 

S.C.—Walker v. Grice, 169 S.B. 914, 
162 S.C. 29. 

Tex.—^Love v. Wilcox, 28 S.W.2d 
516, 119 Tex. 256, 70 A.L.R. 1484. 

85. Pa.—^Kessler v. Luzerne Coun¬ 
ty, 22 Pa.Dist. 678—Commonwealth 
V. Cambria County, 22 Pa.Dist. 
674—Commonwealth v. Corl, 41 
Pa.Co. 151. 

Contra Commonwealth v. Payette 
County, 22 Pa.Dist. 654. 

Be. Okl.—Craig v. Bond, 16 P.2d 
1014, 160 OkL 34—Dancy v. Peeb- 
ly. 270 P. 311, 132 Okl. 84—Dove 
V. Oglesby, 244 P. 798, 114 Okl. 
144. 

87. Okl.—Craig v. Bond, 15 P.2d 
1014, 160 Okl. 34—Dove’ V. Ogles¬ 
by, 244 P. 798, 114 Okl. 144. 
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88. Fla.—^Ex parte Hawthorne, 166 
So. 619, 116 Fla. 608, 96 A.L.R. 
672. 

Pa.—^Miller v. Secretary of Common¬ 
wealth, 1 Pa.Dist. & Co. 40, 24 
Dauph.Co. 299. 

20 C.J. p 112 note 83. 

City primary 

In accordance with statutory pro¬ 
visions a city primary must be held 
when persons nominated for city of¬ 
fice by nomination papers exceed in 
number the number of persons to 
be elected to any city office and, 
when persons nominated do not ex¬ 
ceed twice number of persons to be 
elected to any city office, holding of 
primary is unnecessary. Such a 
statute vests no discretion in com¬ 
mon council or city clerk with re¬ 
spect to holding primary for city 
offices, where requisite number of 
nomination papers are filed.—Heindl 
V. Doherty, 249 N.W. 603, 212 Wls. 
247. 

89. Ark.—^Williamson v. Killough, 
46 S.W.2d 24, 185 Ark. 134. 

Tenn.—State v. lilatthews, 117 S.W. 

2d 2. 173 Tenn. 302. 

20 C.J. p 112 note 82. 

Constitutionality 

Statute authorizing governing au¬ 
thorities of political parties to elect 
whether candidate shall be nominat¬ 
ed under primary election law or 
by convention method was held not 
unconstitutional.—Stevenson v. Har¬ 
din, 38 S.W.2d 462, 238 Ky! 600. 

ee. Ark.—^Williamson v. KSUough, 
46 S.W.2d 24, 185 Ark. 134.- 
Tenn.—State v. Matthews, 117 S.W. 
2d 2, 173 Tenn. 302.. 

81. Ky.—Neal v. Young, 75 S.W. 
1082, 26 Ky.L. 183. 

Va.—Chichester v. Reamy, 160 S,E. 
52, 157 Va. 56. 
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cus.®* The fact that there is only one candidate 
for nomination does not dispense with the neces¬ 
sity of holding a primary election which is other¬ 
wise required,®^ but the legislature may permit an 
unopposed candidate to be nominated without the 
submission of his name to be voted on in the prim¬ 
ary,®^ even though the constitution requires the 
legislature to enact a mandatory primary sys¬ 
tem,® 5 and under such a statute failure to hold a 
primary does not affect an unopposed candidate’s 
nomination.®® A statute which requires every 
political party to nominate by primary has been 
held not to apply to a political party which is or¬ 
ganized after the time for holding a primary has 
passed.®*^ 

d. Constrncldon of Sta4^ntes Generally 

A primary election-law should be liberally construed 
to effectuate its remedial purpose but Its interpretation 
should not go beyond the letter of the statute so as to re¬ 
strict unduly the powers of the political party. A provi¬ 
sion is mandatory as to matters affecting the merits of 
the election but merely directory as to insubstantial mat¬ 
ters. 

A primary election law should be liberally con¬ 
strued to effectuate its remedial purposes,®® but 
it has been held that the interpretation should 
not go beyond the letter of the statute so as to re¬ 
strict unduly the powers of the political party.®® 


A provision is mandatory if a violation thereof af¬ 
fects the merits of the election,^ but it is merely 
directory if it relates to matters insubstantial in 
nature and not affecting the voting or the result,® 
although compliance with certain requirements con¬ 
sidered directory after the election will be enforced 
as mandatory if enforcement is sought before the 
election.® Separate statutes of a state which deal 
with the general subject of party primaries, and 
which are intended to constitute one general scheme 
of legislation thereon, should be construed togeth¬ 
er,^ and terms used under one section of the stat¬ 
ute are to be construed with reference to the mean¬ 
ing given those terms in other sections.® A spe¬ 
cial primary statute may supersede a general one® 
providing it relates to the same subject matter.^ 
A primary statute so uncertain in its terms that 
it conveys no meaning will be held to be void.® 


§ 112. Guaranties and Regulations Concern¬ 
ing Elections Generally 

As a rule a general election law is not applicable to 
primary elections. Whether the term “election," as used 
in constitutional or statutory provisions, Includes pri¬ 
maries often depends on the context, tfie purpose of the 
provisions, and the time when they were adopted. 

It is a general rule that, unless expressly made 
so by statute,® a general election law is not appli¬ 


es. Pa.—Commonwealth v. Colum¬ 
bia County, 39 Pa.Co. 189. 

93. Ky.—^Hermann v. Lampe, 194 

S.W. 122, 175 Ky. 109. 

94. Mich.—-North v. Cady, 161 N.W. 
377, 194 Mich. 561. 

9& Okl.—^Dancy v. Peebly, 270 P. 
311, 132 Okl. 84. 

96. Va.—Chichester v. Beamy, 160 
S.E:. 52, 157 Va. 66. 

97. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

98. Ark.—Holmes v. Waggoner, 75 
S.W.2d 74, 189 Ark. 735. 

La.—Rousseau v. Democratic Par¬ 
ish Executive Committee for Par¬ 
ish of St. Martin. 165 So. 166, 183 
La. 965, denying certiorari pro¬ 
hibition, mandamus, App., 164 So. 
175. 

20 C.J. p 113 note 93. 

Sustaining constitutionality 

Purpose of Blanket Primary Act 
to afford secrecy to individual vot¬ 
er as to his party affiliations as 
well as to his choice of individual 
candidates was required to be sus¬ 
tained unless very clearly consti¬ 
tutional rights were denied, inas¬ 
much as purpose was a salutary one 
in accord with, spirit of constitu¬ 
tion.—^Anderson v. Millikin, 69 P.2d 
295. 166 Wash. 602. 


99. Tex.—Love v. Taylor, Civ.App., 
8 S.W.2d 795. 

1. Ky.—^Ferguson v, Gregory, 287 
S.W. 952, 216 Ky. 882. 

2. Ga.—^Adair v. McBlreath, 146 S. 
E. 841, 167 Ga. 294. 

Ky.—^Ferguson v. Gregory, 287 S. 

W. 953, 216 Ky. 382. 

Mich.—Groesbeck v. Board of State 
Canvassers, 232 N.W. 387, 251 

Mich. 286. 

Pa.—Cavalcante v. O'Hara, 36 Pa. 

Dist. & Co. 139, 47 Dauph,Co. 348. 
S.C,—Killingsworth v. State Execu¬ 
tive Committee of Democratic 
Party, 118 S.E. 822, 125 S.C. 487. 

3. Ga.—^Adair v. McBlreath, 145 S. 
E. 841, 167 Ga. 294. 

4. Miss.—Omar v. West, 188 So. 
917, 186 Miss. 136. 

Tex.—^Beene v. Waples, 187 S.W. 

191, 108 Tex. 140. 

“Candidate” 

The word “candidate,” as used in 
the Nonpartisan 'Judiciary Act, 
should not receive any different con¬ 
struction than in the general pri¬ 
mary law.—State ex rel. MacHale 
V. Ayers, Mont., 105 P.2d 686. 

5. Tex.—Sterling v. Ferguson, 63 
S.W.2d 763, 122 Tex. 122. 

6. N.Y.—Taylor v. Redmond, 267 

N.T.S. 694, 23-9 App.Div. 112. 
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7. Wis.—Heindl v. Doherty, 249 N. 
W. 503, 212 Wis. 247. 

8. Ill.—^People V. Emmerson, 164 N. 
B. 474, 323 Ill. 561. 

Amendment repugnant to existing 
law 

An amendment to the Election 
Law, which is so repugnant to ex¬ 
isting law as to render amendment 
inoperative and dangerous, will be 
held void.—^People v. Board of Elec¬ 
tion Com'rs of City of Chicago, 174 
N.E. 840, 343 Ill. 66. 

9. Ind.—Beck v. Wetter. 151 N.E. 
401, 197 Ind. 522. 

20 C.J. p 114 note 6. 

Incorporation by reference 
Constitutional and statutory pro¬ 
visions relating to general elections 
may be incorporated in the primary 
act by reference, and they then be¬ 
come a part of such act itself, and 
as effective in all respects as if they 
had been written in at length.—State 
ex rel. Feinstein v. Hartmann, Mo., 
231 S.W. 982. 

Interrelation of laws 
Primary election laws. Acts 1913 
c 6469, Comp.L.1914 §§ 277e-277zzzz, 
and laws governing general elections 
are so interwoven that together they 
comprise the election machinery of 
the state, and the rights, duties, 
privileges, and powers granted or 
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cable to primary elections.^® Whether primary 
elections are within the intent and meaning of the 
term "'election,” as used in constitutional and stat¬ 
utory provisions, often depends on the manner in 
which the term is used and the purpose of the pro¬ 
visions,and also on the factor of whether pri¬ 
mary elections were in existence at the time the 
provisions were adopted or enacted.^^ They have 
been held to be included within the term as used 
in certain constitutional and statutory provisions,^^ 
and not to be included within its meaning as used 
in others.l4 


29 C.J.S. 

§ 113. Designation and Number of Candi¬ 
dates 

a. In general 

b. Petition of electors 

a. In General 

Candidates for nomination at the primaries may be 
designated by party committees under statutes so pro¬ 
viding, and a statute authorizing a party cormnittee to de¬ 
termine the number of candidates to be nominated is 
vaild. 

In accordance with statutory provisions can¬ 
didates for nomination at the primaries may be 
designated by party committees,^^ and a minority 
of proposalmen at a proposal meeting may be per¬ 
mitted to file their proposals and their candidate.^® 


imposed by one are equivalent to 
those granted or imposed by the 
other, in so far as the processes of 
the courts may be invoked to en¬ 
force or protect them.—State v. Ger- 
ow, 85 So. 144. 79 Fla. 804. 

10. Ark.—^Ferguson v. Priddy. 224 
S.W. 980. 145 Ark. 431. 

Cal.—^Bigelow v. Board of Sup'rs of 
Sonoma County, 124 P. 554, 18 
Cal.App. 715. 

Ind.—Martin v. Schulte, 182 N.E. 

703, 704, 204 Ind. 431. 

Ky.—Black v. Spillman. 215 S.W. 
28, 185 Ky. 201. 

La.—State ex rel. Ward v. Board 
of Sup’rs of Elections, Parish of 
Rapides, 173 So. 726, 186 La. 949. 
W.Va.—Fansler v. Rightmlre, 177 S. 
E. 288, 115 W.Va. 492, citing Cor¬ 
pus Juris. 

20 C.J. p 114 note 7. 

11- Tex.—^Hamilton v. Davis, Civ. 
App., 217 S.W. 431. 

12. Ark.—^McClain v. Pish, 251 S. 
W. 686, 159 Ark. 199. 

Ky.—Charles v. Planary, 233 S.W. 
904, 192 Ky. 511. 

Mo.—State ex rel. Miller v. O'Mal¬ 
ley, 117 S.W.2d 319, 342 Mo. 641. 

13. Fla.—State ex rel.* Gandy v. 
Page, 169 So. 854. 125 Fla. 348— 
Ex parte Hawthorne, 156 So. 619, 
116 Fla. 608, 96 A.L.R. 572. 

Ill.—People v. POX, 128 N.E. 606, 
294 Ill. 263. 

N.T.—In re Bewley. 245 N.Y.S. 105, 
138 Misc. 108. 

N.D.—^Johnson v. Grand Porks 
County, 113 N.W. 1071, 16 N.D. 
363, 125 Am.S.R. 662. 

20 C.tr. p 114 note 4. 
aPree and equal “elections” 

The term “election,” within Bill 
of Rights § 18, providing that all 
“elections” shall be free and equal, 
applies to a primary for the nom¬ 
ination of candidates as well as to 
the election of such candidates to 
office.—^People v. Fox, 128 N.E. 605, 
294 111. 263. 1 


“General election” 

A state wide primary election is 
not a special election, but a gen¬ 
eral election within the meaning of 
statutes. 

Neb.—State v. Marsh, 187 N.W. 88, 
107 Neb. 607. 

Or.—Hansen v. Malheur County, 86 
P.2d 964, 160 Or. 579—Taylor v. 
Multnomah County, 248 P. 167, 119 
Or. 123. 

Secrecy of ballot In grand Jury In¬ 
vestigation 

Constitutional amendment dealing 
with secrecy of ballot, which ex¬ 
tended constitutional guaranty of 
secret ballot to all elections by peo¬ 
ple, but which limited provision of 
secrecy in certain instances, per¬ 
mitted admission of ballots and 
balloting equipment used in nom¬ 
inating election in grand jury in¬ 
vestigation.—State ex rel. Dengel v. 
Hartmann, 96 S.W.2d 329 339 Mo. 
200 . 

14. TJ.S.—^Nixon v. Condon, D.C.Tex., 
34 F.2d 464. 

Ark.-McClain v. Fish, 251 S.W. 686, 
159 Ark. 199. 

Cal.—^MacDonald v. Neuner, 43 P.2d 
813, 5 Cal.App.2d 751. 

Fla.—^Wheeler v. Meggs, 78 So. 686, 
76 Fla. 687. 

Ga.—Shea v. State, 169 S.E. 46, 46 
Ga.App. 679. 

Ill.—People V. Emerson, 165 N.E. 217, 
333 Ill. 606, 62 A.L.R. 912. 

Iowa.—State v. Carrington, 190 N. 

W. 390, 194 Iowa 786. 

Ky.—Charles v. Planary, 233 S.W. 
904, 909, 192 Ky. 511, citing Cor- 
pu* Jnxis—Hodge v. Bryan, 148 S. 
W. 21, 149 Ky. 110. 

Minn.—State v. Selvig, 212 N.W. 604, 
170 Minn. 406. 

Mo.—State ex rel. Miller v. O'Malley, 
117 S.W.2d 319, 342 Mo. 641— 
State ex rel, Feinsteln v. Hart¬ 
man, 231 S.W. 982—State ex rel. 
Million V. Graham, 151 S.W. 729, 
246 Mo. 269—^Dooley v. Jackson, 78 
S.W. 330, 104 Mo.App. 21. 
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N.D.—^Walton v. Olson, 170 N.W. 107, 
40 N.D. 571. 

Tenn.—^Mathes v. State, 121 S.W.2d 
648, 173 Tenn. 511. 

Tex.—Trustees of Independent Sehool 
Dist. of Cleburne v. Johnson Coun¬ 
ty Democratic Executive Commit¬ 
tee, 52 S.W.2d 71, 122 Tex. 48, re¬ 
versing, Civ.App., 52 S.W. 2d 68— 
Dickson v. Strickland, 265 S.W. 
1012, 114 Tex. 176—Koy v. Schneid¬ 
er, 221 S.W. 880, ilO Tex. 369, ov- 
erruling rehearing 218 S.W. 479, 
110 Tex. 369—Tucker v. Bagby, Civ, 
App., 62 S.W. 2d 801—^Hamilton v. 
Davis, Civ.App,, 217 S.W. 431, error 
refused. 

W.Va—^Pansier v. Rightmire, 177 S. 
B. 288, 289, 115 W.Va 492, cit¬ 
ing Corpus Juris, 

20 C.J. p 114 note 5, 

Different provisions of same oon- 
stltutioa 

A primary election may be in¬ 
cluded within the term “election” un¬ 
der some provisions of a state con¬ 
stitution and not included by the 
term in other provisions of the same 
constitution.—Hamilton v. Davis, 
Tex.Civ.App., 217 S.W. 431, error 
refused. 

15. S.D.—^Danforth v. Coyne, 207 N, 
W. 79, 49 S.D. 153. 

20 C.J. p 115 note 10. 

16. S.D.—^Danforth v. Coyne, supra 
—State V. Coyne, 196 N.W. 497, 47 
S.D. 119. ■ 

Protesting or dissenting proposal- 
man, entitled to sign minority pro¬ 
posal, must have opposed in the pro¬ 
posal meeting principles, paramount 
issues, and summary of principles 
promulgated by majority, or at least 
not voted for them, and it is not suf¬ 
ficient that he voted against the ma¬ 
jority nominee.—^Danforth v. Coyne, 
207 N.W. 79, 49 S.D. 163. 

Declaration of candidate 
Protesting proposal not contain¬ 
ing or having attached thereto decla¬ 
ration of candidate as required by 
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29 C.J.S. 

A statute authorizing a party committee to deter¬ 
mine the number of candidates to be nominated by 
the party at a primary election has been held con¬ 
stitutional and valid.i7 

Run-off primary. A statute which provides that, 
if no candidate for a particular office receives a 
majority of the votes cast, the two receiving the 
highest number of votes shall be the candidates 
at a second primary contemplates that there shall 
be two candidates for each office to be filled.^^ 

b. Petition of Electors 

Under statutes providing the designation of candi¬ 
dates by a petition of electors the petition must at least 
substantially comply with the statute. When the statute 
so requires a signatory must be a member of the same 
political party as the candidate and a qualified voter 
within the political unit in which the office is sought. 
Fraud may invalidate the entire petition. 


§ 113 

In some jurisdictions the statutes provide for 
the designation of candidates for nomination at a 
primary election by petition of the party electors. 
To be valid and operative the petition must sub¬ 
stantially comply with the statutory requirements,^® 
but the statute should be liberally construed,^® and 
substantial compliance is sufficient.^! A petition 
must bear the prescribed number of signatures®^ 
of persons who are qualified to sign,®® and it 
must be filed within the prescribed time.®** In ac¬ 
cordance with the statutory provisions a signatory 
must be a member of the same political party as 
the candidate,®5 and a qualified voter®® within the 
political unit in which the office sought is to be 
voted for,®*^ at the time his signature is affixed;®® 
he must sign his full name,®® and give his resi- 


statmte is not entitled to be filed.— 
Danforth v. Coyne, supra. 

Second proposal 

Where one protesting proposal has 
been filed, the filing of a second pro¬ 
posal is properly refused.—^Danforth 
V. Coyne, supra. 

Orsraiai>s<‘tioi>' of protesting proposal- 
men by party leader 

Under a statute defining a party 
“leader** as a party elector who as 
an independent candidate for nomi¬ 
nation for president or governor cam¬ 
paigned on one well defined princi¬ 
ple and received a vote equal to ten 
per cent of the total party vote cast 
for governor at the primary elec¬ 
tion, and providing that “such lead¬ 
er, if he desires to continue his fight 
for his paramount issue, shall be in¬ 
vited by the five or more protesting 
state proposalmen to organize the 
representative proposal," etc., an in¬ 
dependent candidate for governor at 
one primary who was not such can¬ 
didate in the primary two years lat¬ 
er was not a party leader, since he 
could not “continue** his fight, and 
hence he was not entitled to be in¬ 
vited to organize protesting pro¬ 
posalmen to prepare a ticket to be 
placed in the minority column of 
the primary ballot pursuant to § 
7108:—State v. Coyne, 196 N.W. 497, 
47 S.D. 119. 


18. La.—State ex rel. Dobbins v. 
McDermott, 99 So. 41, 155 La. 
211 . 

19. N.T.—In re McCum, 282 N.T.S. 
665, ^45 App.Div. 906—Application 


of Higbee, 274 N.T.S. 435, 153 Misc. 
1—^Application of Booth, 196 N.T. 
S. 88, 119 Misc. 243. 

Signing blank petition 
A petition signed in blank, the 
name of a proposed candidate be¬ 
ing afterward filled in, is not suffi¬ 
cient.—Strousse v. Beaston, 18 Pa. 
Dist. 590. 

Petition held sufflolent 
N.T.—^Alexander v. Cohen, 6 N.T.S. 
2d 748, 265 App.Div. 721, reversing 
7 N.T,S.2d 362, 169 Misc. 151. 

Ohio.—State v. Board of Elections 
of Montgomery County, 171 N.E. 
315, 122 Ohio St. 278. 

20. N.T.—In re Grill, 7 N.T.S.2d 386, 
169 Misc. 589. 

21. N.T.—Baum v. Medalie, 198 N.E. 
520, 268 N.T. 614, affirming In re 
Baum, 282 N.T:S. 76, 245 App.Div. 
849—^In re Carter, 196 N.T.S. 254, 
119 Misc. 268, affirmed 196 N.T.S. 
919, 203 App.Div.-833. 

Ohio.—Sullivan v. State, 181 N.E. 
805, 125 Ohio St. 387. 

22. N.T.—^Application of Marion, 22 
N.T.S.2d 12, 174 Misc. 897—Appli¬ 
cation of Higbee, 274 N.T.S. 435, 
153 Misc. 1—^Application of Booth, 
196 N.T.S. 88. 119 Misc. 243. 

23. Pa.—^In re Petition to have 
Name of McAjrdle Printed on Offi¬ 
cial Ballot of Democratic Party, 49 
Dauph.Co. 28. 

Signature by candidate 
A candidate for nomination may 
sign his own petition.—^In re Gallo, 
177 N.T.S. 732, 108 Misc. 469. 

24. N.D.—State v. Torgerson, 220 
N.W. 834, 67 N.D. 162. 

20 C.J. p 114 note 9 [d]. 

Filing before specified time on. last 
day 

Requirement of law that petition 
mf candidate for county office be filed 
before 4 P. M. on last day for filing 
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petitions is mandatory.—State v. 
Torgerson, supra. 

Filing after closing hour of office 

A petition may be filed after the 
customary closing hour of the office 
if the office is, in fact, still open.— 
Skahan v. Holmes, 9 Pa.Dlst. & Co, 
436. 

25. N.T.—^Application of Marion, 22 
N.T.S.2d 12, 174 Misc. 897. 

20 C.J. p 114 note 9 [b] .(3). 

26. Ariz.—^Lane v. Henderson, 7 P* 
2d 688, 39 Ariz. 457. 

N.T.—^Application of Marion, 22 N. 

T.S.2d 12, 174 Misc. 897. 

20 C.J. p 114 note 9 [b] (2). 
Necessity for registration 

Elector is not “qualified voter’* 
within a charter or statute requir¬ 
ing signers of nominating papers to 
be such, unless registered in accord¬ 
ance with registration laws.—^Lane 
V. Henderson, 7 P.2d 588, 39 Ariz. 
457. 

27. N.T.—^Application of Booth, 196 
N.T.S. 88, 119 Misc. 243. 

28. Ariz.—^Lane v. Henderson, 7 P. 
2d 588, 39 Ariz. 467. 

29. N.T.—Application of Marion, 22 
N.T.S.2d 12, 174 Misc. 897. 

AbbreviaidoiL of given names 
Signatures on petition designating 
candidate for district attorney on 
Democratic ticket, which contained 
abbreviations of signers* given 
names, such as “Wm." and “Jos.**, 
sufficiently complied with Election 
Law.—^Application of Marion, supra. 

Signature of married women 

The signatures on petition desig¬ 
nating candidate for district attor¬ 
ney on Democratic ticket of married 
women who signed their husbands* 
first names with the prefix “Mrs.** 
were invalid.—Application of Marion, 
/supra. 

!| 31 gnatiire in lead pencil 
Signatures on petition desigziating 


17. Ill.—People V. Small, 167 N.E. 
64, 335 Ill. 283—^People ex rel. 
Lindstrand v. Emmerson, 165 N. 
E. 217, 333 Ill. 606, 62 AL.R. 912, 
followed in People ex rel. Weisbrod 
V. Small, 165 N.E. 224, 334 Ill. 105, 
and People ex rel. Mugler v. Small. 
166 N.B. 135, 334 Ill. 321. 

20 C.J. p 115 note 11 [a]. 
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dence,30 election or assembly district,31 and the 
date when the signature was affixed,*32 the signa¬ 
tures must be properly authenticated or attested 
in the manner prescribed by statute,33 and the 
sheets of the petition must be numbered.34 Fraud 
may invalidate the entire petition.35 When so re¬ 
quired, there must be a separate petition for each 
office proposed to be filled,3® with the exception 
that all candidates for presidential electors may be 
grouped on one petition .3 7 

The delivery of a petition by mail or express to 
the proper official or to his duly authorized agent 


constitutes a presentation within the meaning of 
a statute. 3 3 Determination by election officials of 
the validity of petitions is considered infra § 147. 

Petition after challenge of candidacy. In ac- 
cordance with the provisions of some statutes, if a 
candidacy is challenged on the ground that it is 
frivolous or not filed in good faith, the candidate 
so challenged must answer the challenge by a 
petition of a prescribed number of registered vot¬ 
ers or deposit a certain amount of money with 
the election board to be returned if the candidate 
polls a certain percentage of the vote.33 The pe- 


candidate for public office made by 
common lead pencil are void.—^Ap¬ 
plication of Marion, supra. 

Sa N.Y.—Phillips V. Hubbard. 29 N. 
E.2d 969, 284 NT.Y. 152, affirming 
Application of Phillips, 23 N.Y.S.2d 
471, 260 App.Div. 864. 

Address held sufficient 
N.Y.—^Loreto v. Cohen, 8 N.Y.S.2d 
4, 169 Misc. 410, affirmed Applica¬ 
tion of Loreto, 7 N.Y.S.2d 490, 255 
App.Div. 773. 

31. N.Y.—Phillips v. Hubbard, 29 N. 
E.2d 969, 284 N.Y. 152, affirming 
Application of Phillips, 23 N.Y.S. 
2d 471, 260 App.Div. 864. 

Statute substantially complied with 
N.Y.—Loreto v. Cohen, 8 N.Y.S.2d 
4, 169 Misc. 410, affirmed Applica¬ 
tion of Loreto, 7 N.Y.S,2d 490, 255 
App.Div. 773. 

32. N.Y.—^Application of Marion, 22 
N.Y.S.2d 12, 174 Misc. 897, 

However, In one case it has been 

held that signatures will not be dis¬ 
regarded because they are undated. 
—^In re Bassett, 177 N.Y.S. 738, 108 
Misc. 461. 

Date ixLclndiug more than one signa¬ 
ture 

A petition designating candidate 
for district attorney on Democratic 
ticket, which had a date opposite 
first signature and a line drawn down 
to a point opposite last signature, 
substantially indicated the date of 
all the signatures and complied with 
Election Law.—^Application of Mari¬ 
on, 22 N.Y.S.2d 12, 174 Misc. 897. 

33. N.Y.—Crosbie v. Cohen, 23 N.E. 
2d 81, 281 N.Y. 329, reversing 14 N. 
Y.S.2d 897, 258 App.Div. 738—Ap¬ 
plication of Valone, 14 N.Y.S.2d 
750, 257 App.Div. 603—^In re Wood, 
286 N.Y.S. 497. 247 App.Div. 322— 
Application of Whitman, 22 N.Y.S. 
2d 663, 174 Misc. 1087—Application 
of Marion, 22 N.Y.S.2d 12, 174 Misc. 
897—Dorsey v. Cohen, 282 N.Y.S. 
792, 156 Misc. 792, affirmed 282 N.Y. 
S. 473, 245 App.Div. 849, affirmed 
198 N.E. 523, 268 N.Y. 620. 

Ohio.—State ex rel. Schwartz v. 
Leonard, 29 N.E.2d 619, 65 Ohio 
App. 251. 


Pa.—In re Petition to have Name of 
McArdle Printed on Official Ballot 
of Democratic Party, 49 Dauph.Co. 
28. 

20 C.J. p 114 note 9 [a]. 
Anthenticatiou by signatory 

Where signatory and notary or 
witness on petition designating can¬ 
didate for public office are one per¬ 
son. signature is void. 

N.Y.—^Application of Marion, 22 N.Y. 

S.2d 12, 174 Misc. 897. 

Ohio.—State ex rel. Schwartz v. 
Leonard, 29 N.E.2d 619, 65 Ohio 
App. 251. 

Date of acknowledgmeut preceding 
signature 

If date of acknowledgment of wit¬ 
ness on petition designating candi¬ 
date for public office precedes date 
of signature, the signature is void. 
—Application of Marion. 22 N.Y.S. 
2d 12, 174 Misc. 897. 

Purpose of reCLuirements 
The purpose of provision of Elec¬ 
tion Law requiring that a designat¬ 
ing petition set forth in every in¬ 
stance the full name of signer, his 
or her residence, election district, 
and date when signature is affixed, 
and, if petition is in city of New 
York, the assembly district in which 
signer resides, and the authentica¬ 
tion thereof, is to avoid possibility 
of fraud, deception, and confusion.— 
Phillips V. Hubbard, 29 N.E.2d 969, 
284 N.Y. 152, affirming Application 
of Phillips. 23 N.Y.S.2d 471. 260 App. 
Div. 864. 

Defects or errors h^d not fatal 
N.Y.—^Application of Stapleton, 14 N. 
Y.S.2d 552, 257 App.Div. 1072— 
Application of Marion, 22 N.Y.S.2d 
12, 174 Misc. 897. 

Ohio.—Sullivan v. State, 181 N.E. 805, 
125 Ohio St. 387. 

34. N.Y.—In re Nagiel, 16 N.E. 2d 
801, 278 N.Y. 696, reversing 6 N. 
Y.S.2d 658, 255 App.Div. 723—In re 
Eul, 16 N.E.2d 801, 278 N.Y. 695, 
reversing 6 N.Y.S.2d 658, 255 App. 
Div. 723. 

35. N.Y.—^Weisberger v. Cohen, 22 
N.Y.S.2d 835, 260 App.Div. 392, af¬ 
firming 22 N.Y.S.2d TOIL 
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ITse of name without consent 
Where name of congressman who 
was renominated by regular party 
organization was used by rival fac¬ 
tion as first name on designating pe¬ 
titions without consent of congress¬ 
man and over his protest, as result 
of which signers were confused and 
Induced to believe that other de¬ 
signees appearing on petition were 
allied with congressman and that 
he was in sympathy with them, des¬ 
ignating petitions were invalid.— 
Application of Maisel, 23 N.Y.S.2d 
420, conforming to mandate 22 N. 
Y.S.2d 526, 260 App.Div. 802, appeal 
granted In re Maisel, 22 N.Y.S.2d 
526, 260 App.Div. 805, affirmed Ap¬ 
plication of Maisel, 22 N.Y.S. 2d 
798. 

36. S.D.—^Johnson v. Coyne, 196 N. 
W. 492, 47 S.D. 138. 

37. S.D.—Johnson v. Coyne, supra. 

38. N.D.—State v. Byrne, 209 N.W. 
345, 54 N.D. 274. 

39. Dkl.—State ex rel. Rogers v. 
State Election Board, 33 P.2d 806. 
168 Okl. 441—State ex rel. B\iltoii 
V. State Election Board, 33 F.2d 
800, 168 Okl. 446. 

The purpose of the statute is to 
promote fair dealing and to prevent 
injustice by denying fraudulent or 
frivolous filings of candidates which 
may be made solely for the purpose 
of deceiving the electorate and with¬ 
out any intention or hope on the 
part of the candidate of being suc¬ 
cessful.—State ex rel. Pulton v. 
State Election Board, supra. 
Candidate for district office 
For purposes of statute providing 
method whereby filing of candidates 
for county, district, and state of¬ 
fices may be challenged, all state of¬ 
fices not to be voted on by entire 
electorate of state at primary elec¬ 
tion are “district offices." Office 
of justice of supreme court is to be 
treated as “district office" and not 
“state office," since nomination for 
office of justice of supreme court is 
by district.—State ex rel. Fulton v. 
State Election Board, supra. 
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tition must conform to the statutory require¬ 
ments.*® 

§ 114. Conditions Imposed on Candidates 

Statutes requiring a candidate to file within a speci¬ 
fied time a paper in some prescribed form containing his 
declaration of candidacy, statements as to his qualifica¬ 
tions, party affiliation, etc. are mandatory and valid. The 
party committee cannot require conditions in addition to 
statutory requirements unless authorized by statute. A 
statute requiring the payment of a fee is valid if not 
arbitrary or unreasonable. 

The primary election laws of the various states 
impose certain requirements on a candidate at a 
primary election, and in accordance with these 
statutes the candidate may be required to file a 


paper in some prescribed formal containing his 
declaration of candidacy and certain statements 
or affidavits as to his qualifications, party affiliation, 
intent to abide by the Corrupt Practice Act, etc.,^^ 
in the office of a specified official.'^^ The declara¬ 
tion must be made by the candidate himself and 
cannot be made by proxy.44 Such requirements 
are mandatory,45 and compliance therewith is es¬ 
sential to entitle one to have his name printed on 
the primary ballot,or to enable him to become 
the nominee of his party^*^ unless he is nominated by 
voters writing his name on the ballot under a stat¬ 
ute permitting this to be done.^S A statute requir- 


40. Okl.—state ex rel. Rogers v. 
State Election Board, 33 P.2d 806, 
168 Okl. 441. 

County precinct of signer 
Counter petition filed by candidate 
whose candidacy has been chal¬ 
lenged, which does not disclose coun¬ 
ty precinct in which signer is regis¬ 
tered voter, cannot be counted in de¬ 
termining sufficiency of petition.— 
State ex rel. Rogers v. State Elec¬ 
tion Board, supra. 

41. Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

42. Cal.—Sinclair v. Jordan, 191 P. 
910, 183 Cal. 486. 

Fla.—State ex rel. Brobston v. Cul- 
hreath, 168 So. 244, 124 Fla. 268— 
Davis V. Crawford, 116 So. 41, 95 
Fla. 438. 

La.—Smith v. Parish Democratic Elx- 
ecutive Committee for Parish of 
Jefferson, 115 So. 54, 164 La. 981— 
Boudreaux v. Parish Democratic 
Executive Committee for Parish 
of St. Charles, 114 So. 716, 164 La. 
869. 

Minn.—State ex rel. Effertz v. Schim- 
elpfenig, 255 N.W. 268, 192 Minn. 
55. 

Ohio.—State ex rel. Latimer v. 
Leonard, 29 N.E.2d 432, 65 Ohio 
App. 158. 

Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

20 C.J. p 115 notes 15-17. 

ApplicatloiL to muulcipal offices 
Such a statute does not apply to 
candidates for municipal offices when 
expressly or impliedly excepted. 
Minn.—Kirby v. Ries, 145 N.W. 746, 
125 Minn. 521. 

Wash.—State v. Bothwell, 124 P. 371, 
69 Wash. 217. 

Affidavit as to change in name 

The purpose of the statute, re¬ 
quiring that no nominating petition 
shall be received for filing unless 
candidate also files an affidavit rela¬ 
tive to any change made in name of 
such candidate, is to insure that the 
electorate will be fairly apprised of 
identity of those whose names ap¬ 
pear on the ballot.—Jeffries v. Elec¬ 


tion Commission of Wayne County, 
293 N.W. 546, 294 Mich. 255. 

Names of persons on campaign com¬ 
mittee 

To comply with a statute requir¬ 
ing a candidate to file the names of 
the persons who will manage his 
campaign, it is not necessary for 
the candidate to furnish the in¬ 
formation in his own handwriting. 
—State V. St. John the Baptist Par¬ 
ish Democratic Executive Commit¬ 
tee. 70 So. 514, 138 La. 562. 
Beglstxatlon on primary election 
book 

When required by statute, registra¬ 
tion on primary election books as 
member of certain political party is 
indispensable to qualify person to 
participate in primary election of 
such party, whether as voter or 
as candidate for nomination as party 
candidate for office, although he has 
registered to vote in general election, 
filed prescribed oath, and otherwise 
complied with candidates' qualifica¬ 
tion requirements.—State ex rel. Hall 
V. Hildebrand, 168 So. 531, 124 Fla. 
363. 

Oandidacy for particular section of 
court 

A candidate for judge of criminal 
district court for parish of Or¬ 
leans may not enter election as a 
general candidate for any section 
thereof, but must designate particu¬ 
lar section over which he aspires to 
preside.—Piazza v. McDermott, 101 
So. 269, 156 La. 930. 

Certificate of qualification 

Under a statute, requiring certifi¬ 
cate of qualification for office of 
county tax commissioner before name 
will be placed on primary election 
ballots, certificate need not have been 
issued during year in which holder 
desires to become candidate, but will 
be good at any election in subse¬ 
quent years.—^Nash v. Marshall, 272 
S.W. 907, 209 Ky. 379. 

Acknowledgment 

Act of candidate for office of dis¬ 
trict attorney in verifying applica¬ 
tion to have his name placed on 
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primary ballot by swearing that 
facts stated in application were true 
was held a sufficient compliance with 
statute requiring acknowledgment. 
—^McClain v. Betts, Tex.Civ.App., 95 
S.W.2d 1311. 

Notazization 

Statement of candidacy sworn to 
before de facto notary public in 
good faith was held not Invalid.— 
Adair v. McElreath, 145 S.E. 841, 
167 Ga. 294. 

Declaration held sufficient 
La.—Rousseau v. Democratic Parish 
Executive Committee for Parish 
of St. Martin, App., 164 So. 175, 
certiorari prohibition mandamus 
denied 165 So. 166, 183 La. 965. 

43. Mo.—State ex rel. Bates v. Rem- 

mers, 30 S.W.2d 609, 325 Mo. 

1175. 

20 C.J. p 115 note 15 [d]. 

44. Kan.—Smith v. Bowman, 269 P. 
500, 126 Kan. 576. 

46. Cal.—Sinclair v. Jordan, 191 P. 
910, 183 Cal. 486. 

La.—^Nevill v. Parish Democratic 
Executive Committee for the Par¬ 
ish of Orleans, La., 7 La.App. 286. 
Md.—Iverson v. Perlman, 111 A. 220, 
137 Md. 62. 

Minn.—State v. Erickson, 188 N.W. 

736, 152 Minn. 349. 

20 C.J. p 115 note 20. 

4& Cal.—Sinclair v. Jordan, 191 P. 
910, 183 Cal. 486. 

Kan.—Smith v. Bowman, 269 P. 500, 
126 Kan. 576. 

Mo.—State ex rel. Bates v. Rem- 
mers, 30 S.W.2d 609, 325 Mo. 1175. 
W.Va.—State v. Wetzel County Bal¬ 
lot Comrs., 97 S.E. 284, 82 W.Va. 
752. 

47. Okl.—Craig v. Bond, 15 P.2d 
1014, 160 Okl. 34. 

S-D.*—State v. Till, 210 N.W. 157, 60 
S.D. 346. 

W.Va.—State v. Wetzel County Bal¬ 
lot Comrs., 97 S.E. 284, 82 W.Va. 
752. 

48. Pa.—Commonwealth v. County 
Comrs., 21 Pa.Dlst. 685. 

Wash.—State v. Tallman, 142 P. 874, 
82 Wash. 141. 
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ing a candidate to pledge that he will comply with 
the Corrupt Practice Act need only be substantial¬ 
ly complied with if no harm results.'*^ Statutes 
imposing conditions and requirements on candidates 
at a primary election have been held valid,50 but, 
where the constitution prescribes the oath to be 
taken by officers and provides that no other oath, 
declaration, or test shall be required as a qualifica¬ 
tion for any office, a statute which requires a can¬ 
didate to make affidavit that he is a member of a 
certain political party and will support the prin¬ 
ciples of the party if nominated and elected is 
invalid however, such a constitutional provision 
does not invalidate a statute requiring the can¬ 
didate for an office calling for educational or sim¬ 
ilar qualifications to file an affidavit as to his 
qualifications.®^ Statutes imposing conditions and 
requirements may apply alike to partisan, non¬ 
partisan, and independent candidates.®^ A declara¬ 


tion of intent to support the party as required by 
statute is not a pledge or legal obligation to vote 
for the party nominees in the general election,®^ 
and the fact that a candidate reserves in the dec¬ 
laration the right to change his mind does not dis¬ 
qualify him.®® The party committee has no au¬ 
thority to require conditions in addition to those 
required by statute,®® but it may impose conditions 
if authorized by statute.®*^ When the declaration 
of candidacy is presented to the proper officer, his 
duty is ministerial.®® 

Tinte for filing, A statutory requirement as to 
the time for filing a declaration of candidacy is 
mandatory,®® and a declaration filed too late is a 
nullity,®® at least in the absence of a special show¬ 
ing of excuse.®^ The time cannot be extended or 
curtailed by the party committee,®® by the officer 
with whom the papers are to be filed,®® or by the 


xrecessity for statHtory authoriza¬ 
tion 

A person who does not comply 
with the statute does not become the 
nominee of a political party by the 
writing or pasting of his name on 
the printed ballot, although he re¬ 
ceives a larger number of votes than 
his opponents if not authorized by 
statute.—State v. Wood County Bal¬ 
lot Comrs., 96 S.B. 1050, 82 W.Va. 
645. 

49. Ark.—^Taaffe v. Sanderson, 294 
S.W. 74, 173 Ark. 970. 

Flliug pledge iu the wrong place 
has been held not fatal.—Spence v. 
Whitaker, 9 S.W.2d 769, 178 Ark. 
51. 

50. Cal.—Heney v. Jordan, 176 P. 
402, 179 Cal. 24. 

Okl.—Swindall v. State Election 
Board. 32 P.2d 691, 168 Okl. 97— 
Craig V. Bond, 15 P.2d 1014, 160 
Okl. 34. 

Tex.—Clancy v. Clough, Clv.App.,* 30 
S.W.2d 669. 

20 C.J. p 115 note 26. 

51. Mich.—^Harrington v. Vaughan, 
179 N.W. 283, 211 Mich. 395—Dap¬ 
per V. Smith, 101 N.W. 60, 138 
Mich. 104. 

52. Mich.—Tedrow v. McNary, 258 
N.W. 868, 270 Mich. 332. 

53. Okl.—Stale ex rel. Smith v. 
State Election Board, 36 P.2d 497, 
169 Okl. 163. 

54. Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

Tex.—Westerman v. Mims, 227 S. 
W. 178, 111 Tex. 37. 

55. Okl.—Swindall v.’State Election 
Board, 32 P.2d 691, 168 Okl. 97. 

56. Tex.—^Love v. Wilcox, 28 S.W. 
2d 516, 119 Tex. 266, 70 A.L.K. 1484 
—Clancy v. Clough, Clv.App., SO S. 
W.2d 669. 


Support of other party iu prior elec¬ 
tion 

Where the conditions are pre¬ 
scribed by statute, a party executive 
committee could not deny candidates 
right to place names on nominating 
primary ballots because in previous 
election they supported nominees of 
another party.—^Love v. Wilcox, 28 
S.W.2d 615, 119 Tex. 256, 70 A.L.R. 
1484—^Priberg v. Scurry, Tex.Civ. 
App., 33 S.W.2d 762. 

57. Ala.—^Lett v. Dennis, 129 So. 
33, 221 Ala. 432. 

Oath as to prior vote 

(1) Under a statute permitting the 
party organization to fix qualifica¬ 
tions of candidates, a requirement of 
party organization that candidate 
state under oath how he voted in 
last election, was held not unreason¬ 
able or a violation of statutory pro¬ 
visions for secrecy of the ballot.— 
Lett V. Dennis, 129 So. 33, 221 Ala. 
432. 

(2) One seeking relief, as candi¬ 
date from party organization re¬ 
quirement that he state under oath 
how he voted in last election, could 
not contend that requirement was 
enlargement of qualifications of vot¬ 
ers.—Lett V. Dennis, supra. 

58. La.—State ex rel. Hinyub v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Jefferson, 138 
So. 862, 173 La. 857. 

Determination of sufficiency of paper 
and objection thereto is considered 
infra § 147. 

59. Cal.—Sinclair v. Jordan, 191 P. 
910, 183 Cal. 486. 

Kan.—Bird v. Beggs, 227 P. 529, 116 
Kan. 619. 

La.—State ex rel. Dunshie v. Fields, 
115 So. 46, 164 La. 954—Nevill v. 
Parish Democratic Executive Com- 
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mittee for the Parish of Orleans, 
La., 7 La.App. 286. 

Md.—Tull V. Fitzgerald, 176 A. 216, 
167 Md. 429—^Iverson v. Perlman, 
111 A. 220, 137 Md. 62. 

Mich.—^Tedrow v. McNary, 258 N.W. 
868, 270 Mich. 332. 

Minn.—State v. Erickson, 188 N.W. 

736, 152 Minn. 349. 

Mont.—State v. Mount joy, 268 P. 

558. 82 Mont. 594. > 

Neb.—State v. Marsh, 232 N.W. 99, 
120 Neb. 287, 72 A.L.R. 285, fol¬ 
lowed in State v. Marsh, 232 N.W. 
103, 120 Neb. 296. 

Nev.—State v. Brodigan, 142 P. 620, 
37 Nev. 468. 

20 C.J. p 116 note 15 [c]. 

Fledge relating to Corrupt Fractice 
Act 

The pledge that the candidate is 
familiar with the Corrupt Practice 
Act and that he will comply there¬ 
with must be filed within the time 
prescribed by statute.—Williamson v. 
Montgomery, 51 S.W.2d 987, 185 Ark. 
1129. 

FUisg held timely 

Minn.—State ex rel. Effertz v. Schim- 
elpfenig, 255 N.W. 258, 192 Minn. 
55. 

60. Kan.—State v. Lutz, 227 P. 334, 
116 Kan. 621. 

Minn.—State v. Erickson, 188 N.W. 
736, 162 Minn. 349. 

61. Fla.—State ex rel. Ashton v. 
Harris. 155 So. 100, 1-15 Fla. 3. 

68. Ky.—^Egan v. Grewe, 65 S.W. 

437, 112 Ky. 232, 23 Ky.L. 1495. 

La.—State ex rel. Dunshie v. Fields, 
116 So. 45, 164 La. 954. 

68. Neb.—State v. Marsh, 232 N.W. 
99, 120 Neb. 287, 72 A.L.R. 286, 
followed in State v. Marsh, 232 
N.W. 103, 120 Neb. 296. 
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court,but a narrow or strict construction of the 
statute should be avoided.®^ If the papers are 
mailed, they must reach the proper office within 
the prescribed time,®® unless the person or persons 
who are to receive the papers do not afford a rea¬ 
sonable opportunity to the candidate to present 
them personally.®*^ The office to receive the pa¬ 
pers need not be open on Saturday afternoons®® 
unless required by statute.®® 

Payment of fee or assessment. In some states 
a person desiring to become a candidate at a pri¬ 
mary election is required by statute to pay a cer¬ 
tain fee or assessment,*^® or is given an option of 
becoming a candidate either by paying the fee or 
by filing a petition without payment thereof.*^! 
Such legislation has been generally upheld ;*72 but 
the right of the legislature to exact fees which are 
arbitrary, or have no relation to the expense of 
the election, has generally been denied.*^® A can¬ 
didate is not, on his withdrawal prior to the elec¬ 
tion, entitled to a return of the fee required of 
and paid by him.74 Failure to file a receipt show¬ 
ing payment of a statutory filing fee does not dis¬ 
qualify a candidate where the tender of the filing 
fee was refused.^® 

Assessment by party committee is considered su¬ 
pra § 87. 


§ 115 

§ 115. Qualifications and Enrollment of Vot¬ 
ers 

a. In general 

b. Registration, affiliation, and support 

of party 

c. Sex 

d. Race and color 

e. Residence 

f. Payment of taxes 

a. In (jeneral 

The legislature, In the absence of constitutional pro¬ 
visions, may prescribe the qualification of electors at 
primary elections and a political party has no power to 
alter the qualifications, but in the absence of constitu¬ 
tional or statutory provisions the rules of the political 
party control. As a rule general provisions as to qualifi¬ 
cations of voters are not applicable to voters at party 
primaries. 

I 

Every voter possessing, the requisite qualifica¬ 
tions has the right to vote at the primaries of his 
party.*^® It is within the province of the legisla¬ 
ture, in the absence of constitutional provisions, to 
prescribe the qualifications for electors at primary 
elections,’^^ and, where the legislature has assumed 
control over a particular qualification, the political 
party has no power to make rules altering the qual¬ 
ification,*^® but in the absence of constitutional or 
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64. Mich,—Tedrow v. McNary, 258 
N.W. 868, 270 Mich. 332. 

65. Wis.—^Manning v. Toung, 247 N. 
W. 61, 210 Wis. 588. 

Pailnre of committee to issue call for 
dectiou 

Where the statute requires the 
papers to be filed within a certain 
period of time after the party com¬ 
mittee issues a call for an election, 
if no call is issued the time begins to 
run from the time the prospective 
candidates, after diligent inquiry, 
learn that the committee has ordered 
an election.—State ex rel. Elston v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Plaquemines, 
138 So. 857, 173 La. 844. 

66. Minn.—State v. Erickson, 188 N. 
W. 736, 152 Minn. 349. 

N.D.—State v. Burnham, 127 N.W. 
504, 20 N.D. 405. 

Wash.—State v. Hinkle, 228 P. 299, 
130 Wash. 525. 

67. La.—State ex rel. Hinyub v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Jefferson, 138 
So. 862, 173 La. 857. 

68. Wash.—State v. Hinkle, 228 P. 
299, 130 Wash. 525. 

69. Nev.—Culverwell v. Ross, 82 P. 
2d 1076, 58 Nev. 438. 

TO. W.Va.—State v. Wetzel County 
Ballot Com'rs, 97 S.E. 284, 82 W. 
Va. 762-^tate v. Wood County! 


Ballot Com’rs, 96 S.E. 1050, 82 W. 
Va. 645. 

Offlce having no compensation. 

When expressly exempted by stat¬ 
ute, a candidate for a public office 
for which no compensation is pro¬ 
vided by law need not pay a filing 
fee.—Stockwell v. Delaware County, 
27 DeLCo., Pa., 669. 

71. Or.—^Patton v. Withycombe, 159 
P. 78, 81 Or. 210. 

72. Cal.—Socialist Party v. Uhl, 103 
P. 181, 155 Cal. 776. 

Pa.—^Keane v. Lawrence, 30 Pa. 

Dist, & Co. 235, 44 Dauph.Co. 171. 
20 C.J. p 116 note 30. ' 
Contemporaneous filing of receipt 
with deolaxation. 

Statute, if construed as requiring 
simultaneous filing of receipt for 
statutory filing fee with declaration 
of candidacy under all circumstances, 
would violate constitutional guaranty 
that all elections be free and open.— 
State ex rel. Neu v. Waechter, 58 S. 
W.2d 971, 832 Mo. 674. 

73. Ill.—^People v. Chicago Election 
Com’rs, 77 N.E. 321, 221 Ill. 9, 6 
Ann.Cas. 562. 

Pa.—Johnson v. Delaware County, 27 
DeLCo. 567—Stockwell v. Delaware 
County, 27 DeLCo. 559. 

20 C.J. P 116 note 31. 

74. Nev.—State v. Brodigau, 142 P. 
520, 37 Nev. 458. 
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76. Mo.—State ex rel. Neu v. 
Waechter, 58 S.W.2d 971, 332 Mo. 
574. 

7& U.S.—^Nixon v. Condon, C.C.A. 
Tex., 49 F.2d 1012, affirming, D.C., 
34 F.2d 464, and certiorari granted 
52 S.Ct. 24, 284 U.S. 601, 76 L.Ed. 
'516, reargument granted 52 S.Ct. 
202, 76 L.Ed. 1301, reversed on oth¬ 
er grounds 52 S.Ct. 484, 28$ U.S. 
73, 76 L.Ed. 984, 88 A.L.R. 458. 
Ark.—Wilson v. Danley, 265 S.W. 
358, 165 Ark. 565. 

N.T,—^Brown v. Cole, 106 N.T.S. 196. 
Tex.—^Briscoe v. Boyle, Civ.App., 286 
S.W. 275. 

77. Ky.—^Black v. Spillman, 215 S. 
W. 28, 185 Ky. 201. 

N.Y.—In re Newkirk, 259 N.Y.S. 434, 
144 Misc. 765. 

20 C.J. p 116 note 38. 

ITecessity for quaiifioatioxL as geiu 
era! elector 

(1) When so provided by statute, 
no one can cast a ballot in primary 
election unless qualified as general 
elector.—Tucker v. Bagby, Tex.Civ. 
App., 62 S.W.2d 801. 

(2) Under such a statute a minor 
is not entitled to vote in primary 
election, although he would become 
twenty-one years o-ld before succeed¬ 
ing general election.—^Tucker v. Bag¬ 
by, supra. 

78. U.S.—White V. County Demo- 
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statutory provisions the rules of the political par¬ 
ty control.'^® A primary election has been held to 
be included in a constitutional provision prescrib¬ 
ing the qualifications of voters at elections gener¬ 
ally, 80 but as a rule, general constitutional and 
statutory provisions as to the qualifications of vot¬ 
ers are not applicable to voters at party primary 
elections.81 

b. Begistration, Affiliation, and Support of 
Party 

Generally a voter must be registered and must be af¬ 


filiated with the party conducting the primary, and he 
may be required to pledge his support to the nominees 
of the party. The party committee has no power to al- 
ter the character and degree of party fealty prescribed by 
statute. 

A voter cannot participate in the primary of a 
party with which he does not affiliate,82 unless 
the statutes provide for an open primary,88 and he 
must comply with the statutory requirements as to 
registration.84 Where the voter has complied with 
the qualifications prescribed by constitutional or 


cratic Executive Committee of 
Harris County, D.C.Tex., * 60 P.2d 
973. 

Ark.—^Fer^son v. Montgomery, 229 
S.W. 30. 148 Ark. 83. 

La.—Smith v. Parish Democratic Ex¬ 
ecutive Committee for Parish of 
Jefferson, 115 So. 54, 164 La. 981. 
Okl.—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97. 
Tex.—Briscoe v. Boyle, Civ.App., 286 
S.W. 275. 

79. Ark.—Crawford v. Harmon, 232 
S.W. 427, 149 Ark. 343. 

Tex.—White v. Lubbock, Civ.App., 30 
S.W.2d 722. 

80. Cal.—Spier v. Baker, 52 P. 659, 
120 Cal. 370, 41 L.R.A. 196. 

HI.—People V. Strassheim, 88 N.B. 
821, 240 Ill, 279, 22 L.R.A.,N.S., 
1135. 

81. U.S.—Grovey v. Townsend, Tex,, 

55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680—Nixon v. 

Condon, D.C.Tex., 34 F.2d 464, af¬ 
firmed, C.C.A., 49 F.2d 1012, cer¬ 
tiorari s^a-nted 52 S.Ct. 24, 284 U. 
S. 601, 76 L.Ed. 516, reargrument 
srranted 52 S.Ct. 202, 76 L.Ed. 1301, 
reversed on other grrounds 62 S.Ct. 
484, 286 U.S. 73, 76 L.Ed. 984, 88 A. 
L.R. 458—^Drake v. Executive Com¬ 
mittee of Democratic Party for 
City of Houston, D.C.Tex., 2 F. 
Supp. 486. 

III.—People ex rel. Lindstrand v. 
Emmerson, 165 N.E. 217, 333 Ill. 
606, 62 A.L.R. 912, followed in 
People ex rel. Weisbrod v. Small, 
165 N.E. 224, 334 Ill. 105, and Peo¬ 
ple ex rel. Mugrler v. Small, 166 N. 
E. 135, 334 Ill. 321. 

Tex.—Tucker v. Bagby, Civ.App., 
52 S.W.2d 801. 

20 C.J. p 116 note 37. 

“Qualified elector*’ 

Statutory general definition of 
“qualified elector” is Inapplicable as 
to voters in primaries unless specifi¬ 
cally made to apply thereto.—Tucker 
V. Bagby, supra. 

Nonpartlsaa. primary 

(1) “Elector,” as used in statute 
providing for nonpartisan nomina¬ 
tion of district judges and requiring 
that an “elector” offering to vote 
shall be given a judicial nominating 


ballot, refers to an “elector” In the 
constitutional and legal sense and 
not merely to a person not so 
qualified who might be allowed to 
vote at a primary election.—^Fisher 
V. Masters, 83 P.2d 212, 59 Idaho 366. 

(2) Under statute providing for 
nonpartisan nomination of supreme 
court justices and district judges, a 
qualified elector is entitled to vote a 
judicial ballot at the primary elec¬ 
tion. although he does not vote for 
partisan candidates.—^Fisher v. Mas¬ 
ters, supra. 

(3) Where statute providing for 
nonpartisan nomination of district 
judges required that signer of peti¬ 
tion placing a candidate for judge in 
nomination certify that signer was a 
qualified elector and provided else¬ 
where that an “elector” offering to 
vote at primary which would be final 
as to such candidates unless an in¬ 
sufficient number of candidates for 
the offices to be filled received a ma¬ 
jority of the votes cast be given a 
judicial nominating ballot, statute 
was not open to objection that It 
permitted persons to vote who were 
not then electors but who would be 
electors at ensuing general election, 
notwithstanding provision in general 
primary election law purporting to 
permit any one to vote at primary 
election who would possess qualifica¬ 
tions of an elector at time of the 
general election.—^Fisher v. Masters, 
supreu 

82. Ark.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

Ky.—Glenn v. Gnau, 64 S.W.2d 168, 
251 Ky. 3, 90 A.L.R. 1355—Kash v. 
Hurst, 224 S.W. 757, 189 Ky. 233. 
Ohio.—^Holding v. Corey, 5 N.B.2d 
1022, 54 Ohio App. 34. 

20 C.J. p 116 note 40. 

83. Wash.—^Anderson v. Millikin. 69 
P.2d 295, 186 Wash. 602. 

20 C.J. p 116 note 41 [a]. 
CoxLStitiLtioiLality of statute 
Blanket Primary Act, permitting 
all properly registered voters to vote 
their individual choice as to each of¬ 
fice at any primary election, regard¬ 
less of political affiliations and with¬ 
out declaration of political faith is 
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constitutional.—Anderson v. Millikin, 
59 P.2d 295, 186 Wash. 602. 

Bepeal of prior statute by implica-^ 
tion. 

Anything contained in prior stat¬ 
ute which would defeat avowed pur¬ 
pose of Blanket Primary Act to per¬ 
mit voters to vote for their indi¬ 
vidual choice as to each office at any 
primary election, regardless of po¬ 
litical affiliation and without decla¬ 
ration of political faith, was required 
to be regarded as repealed by neces¬ 
sary Implication.—Anderson v. Milli¬ 
kin, supra. 

84. Fla.—State ex rel. Gandy v. 
Page, 170 So. 118, 125 Fla. 453, 107 
A.L.R. 616—State ex rel. Gandy v. 
Page, 169 So. 854, 126 Fla. 348. 

Ill.—People V. Kramer, 160 N.E. 60, 
328 Ill. 512. 

Ky.—Glenn v. Gnau, 64 S.W.2d 168, 
251 Ky. 3, 90 A.L.R. 1355. 

S.D.—^Brekhus v. Steele, 242 N.W. 

353, 59 S.D. 638. 

20 C.J. p 116 note 42. 

Begistration on same day as pri¬ 
mary 

A statute which provides for reg¬ 
istration on the same day as the 
primary is invalid if challenges to 
voters cannot be made on that day. 
—Rawlings v. Russell, 167 A. 186, 
165 Md. 261. 

AflUiation not Shown by precinct reg¬ 
ister 

.That precinct register did not 
show party affiliations of voters at 
primary election was' held not to 
defeat their right to vote where ap¬ 
plications for registration showed 
that such voters had registered as 
members of party holding primary, 
and poll lists showed that they were 
members of such party.—^Perez v. 
Cognevich, 100 So. 444, 156 La. 331. 

Appeaianoe in person 
A registry assessor may and 
should refuse to accept a certificate 
of enrollment in a political party 
not delivered to him personally by 
the elector, unless satisfied, after 
sufficient inquiry, that it was signed 
by the elector or by his authority, 
and that its presentation has been- 
authorized by the elector.—Common- 
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statutory provisions, the party cannot preclude 
him from voting because of the fact that he is an 
independent candidate,*5 but statutes, or party 
rules not prohibited by statute, may require a vot¬ 
er to pledge support to the nominees of the par- 
ty,86 or may preclude him from voting if he has 
not supported the party nominees at the last gen¬ 
eral election.®*^ Where the statute prescribes the 
character and degree of party fealty necessary, the 
party executive committee has no power to alter, 
restrict, or enlarge the test.®® Statutes restricting 
the right to vote at the primary election of a 
political party to persons affiliated with that party, 
and prescribing reasonable tests and conditions for 
ascertaining and declaring such affiliation, are val¬ 
id,®® but some statutes have been held invalid as 
prescribing conditions impossible of performance,®® 
or as violating the constitutional guaranty of free 
and equal elections.®^ An elector may change his 
party affiliation and so be entitled to vote in an¬ 
other party’s primary,®® but his manner of chang¬ 
ing his affiliation must be in compliance with the 
statute.®® 

Right to enrollment; cancellation. When so pro¬ 


vided by statute an elector has an unequivocal 
right to be enrolled and to continue to be enrolled 
on the party list of his express choice on compli¬ 
ance with the requisite conditions for enrollment,®^ 
and this right is not subject to the will of a party 
officer.®® Enrollment may be canceled for reasons 
specified by statute,®® but it cannot be canceled for 
any other cause.®^ 

c. Sex 

Qualifications as to sex which are prescribed by con¬ 
stitutional provisions for voters at elections generally 
have been held not to apply to voters at primary elec¬ 
tions. To be entitled to vote by reason of the Nineteenth 
Amendment to the United States Constitution a woman 
must comply with ail the conditions prescribed for quaii- 
ficatlon of electors. 

Qualifications in regard to sex which are pre¬ 
scribed by constitutional provisions for voters at 
elections generally have been held not to apply to 
voters at primary elections,®® and a state constitu¬ 
tion which before the adoption of the Nineteenth 
Amendment to the Constitution of the United States 
permitted only men to vote at elections was held 
not to preclude the legislature from authorizing 


wealth ex rel. Dick v. Blaker, 19 Pa. 
Dist. & Co. 514, 23 Del.Co. 524. 
Fersoiial insertloii of afflllatlon on. 
card 

Requirement of general primary 
election law that elector should him¬ 
self insert party affiliation in blank 
space on registration card is not 
merely directory.—^Brekhus v. Steele, 
242 N.W. 363, 69 S.D. 638. 
Applicability of general election stat¬ 
ute 

A general election statute provid¬ 
ing for registration is not to be read 
with a primary election statute pro¬ 
viding for enrollment in a political 
party.—People v. Voorhis, 84 N.T. 
S. 848. 41 Misc. 360. 

85. Okl.—^Ruggles v. Montgomery, 

230 P. 236, 107 Okl. 89. 

88, Tex.—Love v. Buckner, 49 S.W. 

2d 425, 121 Tex. 369. 

Binding effect of pledge 

The pledge of one who participates 
in a primary to support the nominee, 
as required by statute, pledges him 
to uphold that nominee by aid or 
countenance, but he is under only a 
moral obligation to do so. Such a 
statute is not to be construed to 
prevent changes in party fealty un¬ 
less the legislative intent to that 
effect is plain, since such construc¬ 
tion'would raise grave doubt as to 
the validity of the statute as an in¬ 
terference with privilege of free 
suffrage guaranteed by the constitu¬ 
tion.—^Westerman v. Mims, 227 S.W. 
178, 111 Tex. 29. 

87. Ark.—^McClain v. Fish, 261 S. 


W. 686, 159 Ark. 199—Crawford v. 
Harmon, 232 S.W. 427, 149 Ark. 
343. 

Ky.—Nunnelly v. Doty, 276 S.W. 

162, 210 Ky. 642. 

Subject to party discipline 
Voters cannot question duly cer¬ 
tified nominations collaterally with¬ 
out subjecting themselves to party 
discipline for defying party rules, 
although the nominations were not 
legal.—McClain v. Fish, 251 S.W. 
686, 159 Ark. 199. 

Complimentary vote for opposite 
party’s unopposed nominee 

Persons who ca^t complimentary 
vote in last general election for op¬ 
posite party’s candidate running 
without opposition were not dis¬ 
qualified in primary as having “voted 
against party nominee.”—^Raymer v. 
Willis, 42 S.W.2d 918, 240 Ky. 634. 

88. Tex.—Briscoe v# Boyle, Civ.App., 
286 S.W. 275. 

89. Ill.—^People v. Kramer, 160 N.E. 
60, 328 Ill. 512. 

20 C.J. P 117 note 43. 

Constitutional guaranty of secrecy 
of ballot 

A constitutional guaranty as to 
secrecy of the ballot is not violated 
by a statute requiring the voter to 
declare his party affiliation. 

La.—State v. Michel, 46 So. 430, 121 
La. 374. 

N.D.—State v. Blaisdell, 118 N.W. 
141, 8 N.D. 65, 138 Am.S.R. 741. 
24 L.R.A.,N.S., 465. 

90. Ill.—People v. Strassheim, 88 N. 

157 


B. 821, 240 Ill. 279. 22 L.R.A..N.S.. 
1135. 

Wash.—State v. Mitchell, 104 P. 791, 
55 Wash. 613. 

91. Okl.—Craig v. Bond, 15 P.2d 
1014, 160 Okl. 34. 

20 C.J. p 117 note 45. 

98. Ky.—Glenn v. Gnau, 64 S.W. 

2d 168, 251 Ky. 3, 90 A.L.R. 1355. 
N.jr.—In re Stoebling, 196 A. 423, 16 
N.J.M1SC. 34. 

Pa.—Tiemann v. Cross, 26 Pa.Dist. 
& Co. 186, 17 Brie Co. 179, 7 Som. 
Leg.J. 318, 49 York Leg.Rec. 103. 

93. Ky.—Glenn v. Gnau, 64 S.W.2d 
168, 261 Ky. 3, 90 A.L.R. 1355. 

Okl.—^Fitzpatrick v. Childs, 228 P. 
485, 102 Okl. 166. 

Pa.—^In re Enrollment of Voters in 
Chartiers Tp., 25 Fa.Dist. & Co. 
239, 16 Wash.Co. 32—In re Beintz’s 
Registration, 13 Pa.Dist. & Co. 
678, 22 Berks Co.L.J. 56. 

S.D.—^Brekhus v. Steele, 242 N.W. 
353, 59 S.D. 638. 

94. Conn.—In' re Gilhuly, 199 A. 
436, 124 Conn. 271. 

95. Conn.—In re Gilhuly, supra. 

96. N.Y.—In re Newkirk, 259 N.T.S. 
434, 144 Misc. 765. 

Materially false statemeut at the 
time of enrollment justifies cancella¬ 
tion.—^In re Newkirk, supra. 

97. N.Y.—^In re Newkirk, supra 

9& Tex.—Koy v. Schneider, 221 S. 
W. 880, 110 Tex. 369, overruling 
rehearing 218 S.W. 479, 110 Tex. 
369—^Hamilton v. Davis, Clv.App., 
217 S.W. 431, error refused. 
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women to vote at primary elections.®^ To be en¬ 
titled to vote by reason of the Nineteenth Amend¬ 
ment, a woman must comply with all conditions 
prescribed for qualification of electors.^ 

d. Bace and Color 

The legislature may not directly or indirectly pre¬ 
scribe qualifications as to race or color in regard to voters 
at the primaries, but it has been held that a political 
party may do so. 

A statute prohibiting^ or delegating power to an 
agency to prohibit^ negroes from voting at the 
primary is invalid. A political party may prescribe 
qualifications as to race or color in regard to vot¬ 
ers at the primaries,^ and by so doing it is not act¬ 
ing as an agency of the state,5 and the Fifteenth 
Amendment to the Constitution of the United 
States is not violated;® but, where the state con¬ 
ducts and pays the expenses for holding primary 
elections and the state constitution requires the leg¬ 
islature to make laws regulating them, a statute 
which permits a political party to prescribe the 


qualifications for voting and thereby to exclude 
negroes is invalid.*^ 

e. Besidence 

The voter must reside in the district or precinct In 
which his vote Is cast. 

The voter must reside in the district or precinct 
in which his vote is cast.® A voter does not lose 
his residence by a temporary absence therefrom 
but he will lose it by moving without an intention 
of returning.® 

f. Payment of Taxes 

Payment of a poll tax is essential to participation in 
the primary if required by constitutional or statutory 
provisions. The assessment and payment of the tax and 
the compilation and certification of the taxpayers’ names 
by the proper officer must comply with the law. 

When required by constitutional or statutory 
■provisions payment of a poll tax is essential to 
participation as an elector in a primary.^® The as¬ 
sessment and payment of the tax^i and the com- 


99. Tex.—^Koy v. Schneider, 221 S. 
W. 880, 110 Tex. 369, overruling 
rehearing 218 S.W. 479, 110 Tex. 
369—Hamilton v. Davis, Clv.App., 
217 S.W. 431, error refused. 

1. Ark.—^Taaffe v. Sanderson, 294 S. 
W. 74, 178 Ark. 970. 

2. U.S.—^Nlxon V. Herndon, Tex., 47 
S.Ct. 446. 273 U.S. 636, 71 L.Ed. 
759. 

Contra Chandler v. Neff, D.C.Tex., 
298 F. 515. 

Statute held not to exelude negroM 
Fla.—State ex rel. Landis v. Dyer, 
148 So. 201, 109 Fla. .33. 

3. U.S.—^Nixon v. Condon, Tex., 52 
S.Ct. 484, 286 U.S. 73, 76 L.Bd. 984, 
88 A.L.R. 458, reversing, C.C.A., 
49 F.2d 1012, affirming, D.C., 34 F. 
2d-464, certiorari granted 52 S.Ct. 
24, 284 U.S. 601, 76 L.Ed. 516, re¬ 
argument granted 52 S.Ct. 202, 76 
L.Bd. 1301. 

T'esting power in state ezeontlve 
conuuittee 

(1) A statute investing the state 
executive committee of a party with 
power to exclude negroes when the 
power to determine the membership 
of the party resides in the state con¬ 
vention is a delegation of power to 
the executive committee to act as an 
agency of the state and the statute 
violates the Fifteenth Amendment to 
the Constitution of the United States. 
—^Nixon V. Condon, supra. 

(2) In an earlier case the statute 
was held valid.—Grigsby v. Harris, 
D.C.T6X., 27 .F.2d 942. 

4. U.S.—Grovey v. Townsend, Tex., 
55 S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680—Nixon v. Con¬ 
don, C.C.A.Tex., 49 F.2d 1012, af¬ 


firming, D.C., 34 F.2d 464, and cer¬ 
tiorari granted 52 S.Ct. 24, 284 U.^ 
S. 601, 76 L.Ed. 516, reargument 
granted 52 S.Ct. 202, 76 L.Ed. 

1301, reversed on other grounds 52 
S.Ct. 484, 286 U.S. 73, 76 L.Ed. 
984, 88 A.L.R. 458. 

Tex.—^Mason v. County Democratic 
Executive Committee of Dallas 
County, Civ.App., 74 S.W.2d 326— 
County Democratic Executive Com¬ 
mittee in and for Bexar County v. 
Booker, Civ.App., 53 S.W.2d 123. 
Besolation by state convention held 
valid 

U.S.—Grovey v. Townsend, Tex., 55 
S.Ct. 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680. 

Tex.-r-Bell v. Hill, 74 S.W.2d 113, 
123 Tex. 531. 

6w U.S.—Grovey v. Townsend, Tex., 
55 S.CL 622, 295 U.S. 45, 79 L.Ed. 
1292, 97 A.L.R. 680. 

6. U.S.—Grovey v. Townsend, su¬ 
pra. 

7. U.S.—Bliley v. West, C.C.A.Va., 42 
F.2d 101, affirming, D.C., West v. 
Bliley, 33 P.2d 177. 

8. Ky.—Black v. Spillman, 215 S.W. 
28, 185 Ky. 201. 

W.Va.—Marquis v. Thompson, 155 S. 

E. 462, 109 W.Va. 504. 

Precinct line on voter’s property 

(1) A party must vote in pre¬ 
cinct in which house he lives in 
stands, although majority of farm is 
in another precinct.—^Nunnelly v. 
Doty, 276 S.W. 152, 210 Ky. 642. 

(2) If the precinct line runs 
through his house, he may elect to 
vote in either precinct, and option 
once exercised is final.—Nunnelly v. 
Doty, supra. 


Precinct line uncertain 
Where lines of precinct have nev¬ 
er been run out, or have been lost, 
weight will be given to fact that 
party has voted in precinct without 
objection, paid taxes, and used 
schools, and proof must be clear to 
disfranchise voter.—Nunnelly v. 
Doty, supra. 

9. Ky.—^Nunnelly v. Doty, supra. 

10. Ark.—^Brown v. Nisler, 15 S.W. 
2d 314, 179 Ark. 178. 

Miss.—Hayes v. Abney, 188 So. 533, 
186 Miss. 208. 

Payment by women 
A constitutional provision requir¬ 
ing payment of a poll tax extends to 
women.—Taaffe v. Sanderson, 294 S. 
W. 74, 173 Ark. 970. 

11. Ark.—Horne v. Pish, 127 S.W. 
2d 623, 198 Ark. 79—Morrow v. 
Strait, 53 S.W;2d 857, 186 Ark. 
384—Cain v. McGregor, 32 S.W.2d 
319, 182 Ark. 633—Taaffe v. San¬ 
derson, 294 S.W. 74, 173 Ark. 970. 

Time of issuance of tax receipts 

(1) Under statute requiring col¬ 
lecting officers to cease issuing poll 
taxes after midnight of specified 
date, holders of receipts issued after 
that date are not entitled to vote in 
primary election, even if money was 
paid before specified date.—^Martin v. 
Gray, 97 S.W.2d 439, 193 Ark. '32. 

(2) Contention that collector was 
overwhelmed with belated poll tax 
applications on last day for pay¬ 
ment, and was unable to perform 
official duties in issuing and deliver¬ 
ing receipts, is insufficient to abro¬ 
gate requirement that payment of 
tax as condition of voting is not 
consummated xmtll issuance and de¬ 
livery of receipt prior to midnight 
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pilation and certification of the taxpayers’ names 
by the proper officer^^ must be in compliance with 
the law. A person whose name is on the official 
list of taxpayers has prima facie the right to vote,i3 
providing the list is properly authenticated or cer¬ 
tified,but failure of an officer to do his duty does 
not exclude an elector from voting if he is other¬ 
wise qualified to do so^^ 2 ,nd if he produces evi¬ 
dence that proves his qualification.^® 

§116. Election Officers 

Statutes pertaining to the selection of election of¬ 
ficers should be followed, but an election Is not vitiated by 
the fact alone that the election officers were not q<ualifled. 
A political committee may revoke its designation of per¬ 
sons to represent the party before It Is acted on by the 
appointing tribunal. The board or tribunal appointing 
the officers has no authority to contract to pay more 
compensation than that prescribed by statute. 

Members of the primary election boards are 
public officers of the state.^^ Statutes pertaining 
to the selection of election officers should be fol¬ 
lowed,but the statutes must not be in contraven¬ 
tion of constitutional provisions requiring fairness 
in elections.!® An election is not vitiated, in the 
absence of fraud or misconduct, by the fact that 
the election officers who acted under color of au¬ 


thority did not possess the required qualifications.®® 
A political committee may revoke or rescind its 
designation af persons to represent the party be¬ 
fore it is acted on by the appointing tribunal.®! 

Compensation may be fixed by statute,2® and the 
board or tribunal appointing the officers has no 
authority to contract to pay more.®® 

§ 117. Notice and Time of Holding 

Statutes providing for the giving of notice are man¬ 
datory and candidates may be nominated for only such 
offices as are properly included in the notice. The elec¬ 
tion must be held at the time prescribed by statute. 

Statutes providing for the giving of notice of 
the primary election are mandatory,®^ and can¬ 
didates may be nominated at a primary for only 
such offices as are properly included in the notices 
provided for.®® Where one of the candidates is 
adjudged ineligible after the proclamation calling 
the election has beeil published and the sample 
ballots have been distributed, it is unnecessary to 
make another proclamation and mail other sample 
ballots if the time remaining is insufficient.®® Mem¬ 
bers of a party committee are not entitled to act 
by proxy in calling a primary election. ®7 The 
election must be held at the time prescribed by 


of specified date.—^Martin v. Gray, 
supra. 

Tax receipt held snfflcieiLt 
Ark.—Wilson v. Danley, 265 S.W. 
358, 165 Ark. 665. 

12. Ark.—^Morrow v. Strait, 63 S. 
W.2d 857, 186 Ark. 384—^Brown v. 
Nisler, 15 S.W.2d 314, 179 Ark. 
178—Cain v. Carl-Lee, 269 S.W. 
57. 168 Ark. 64. 

Statute complied with 
Ark.—Tucker v. Meroney, 32 S.W.2d 
631, 182 Ark. 681. 

13. Ark.—^Parish v. Nelson, 57 S. 
W.2d 1037, 186 Ark. 1118—Parm¬ 
er V. White, 32 S.W.2d 626, 182 
Ark. 638. 

14i. Ark.-:<;onnelley v. Vester, 63 S. 
W.2d 861, 186 Ark. 393—^Morrow 

V. Strait, 53 S.W.2d 867, 186 Ark. 
384—^Brown v. Nisler, 16 S.W.2d 
314, 179 Ark. 178. 

15. Ark.—^Darmer v. White, 32 S.W. 
2d 625, 182 Ark. 638. 

16* Ark.—Morrow v. Strait, 63 S. 

W. 2d 857, 186 Ark. 384—Taaffe v. 
Sanderson, 294 S.W. 74, 173 Ark. 
970. 

17. Ind.—^Finerty v. Bryan, 16 N. 
B.2d 882, 214 Ind. 570. 

18. Fla.—State ex rel. Thursby v. 
Gessner, 168 So. 529, 124 Fla. 321. 

19. La.—State ex rel. Ward v. 
Board of Sup’rs of Elections, Par¬ 


ish of Hapides, 173 So. 726, 186 
La. 949. 

20. Tex.—Gayle v. Alexander, Civ. 
App., 75 S.W.2d 706. 

Failure to pay poll tax 
That election officers were disqual¬ 
ified under statute prohibiting pub¬ 
lic office holders or persons with un¬ 
paid poll taxes from acting as elec¬ 
tion officers did not render election 
void, since statute is directory ab 
regrards validity of election, in ab¬ 
sence of attempted exercise of in¬ 
fluence on electors, or unfairness or 
fraud, where qualifications of ma¬ 
jority of election officers were not 
challenged.—Gayle v. Alexander, su¬ 
pra. 

21. W.Va.—State v. McDowell 
County Court, 103 S.B. 330, 86 W. 
Va. 479. 

Xnconsisteut lists designated at dif¬ 
ferent meetings 

Where two inconsistent lists of 
persons designated at different meet¬ 
ings by a political county committee 
are presented to a county court 
whose duty it is to appoint primary 
election officers, and one list has 
been revoked by a subsequent meet¬ 
ing which designated the other list, 
the county court must recognize the 
subsequent designations, in the ab¬ 
sence of protest by members of com¬ 
mittee.—State V. McDowell County 
Court, supra. 

22. Pa.—^Philadelphia County v. 
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Commonwealth, 119 A. 723, 276 Pa. 

12 . 

20 C.J. p 117 note 47. 

23. Ind.—^Finerty v. Bryan, 16 N.E. 
2d 882, 214 Ind. 570. 

24. Cal.—^Fitzgerald v. .Smith, 174 
P. 660, 178 Cal. 679. 

La.—State ex rel. Elston v. Parish 
Democratic Executive Committee 
for Parish of Plaquemines, 138 
So. 857, 173 La. 844. 

Pa.—Commonwealth v. County 
Comrs., 16 Pa.Dist. 341. 

‘‘Issued” 

Call for election is not “issued” 
until it is made public, given out, 
or promulgated.—State ex rel. El¬ 
ston V. Parish Democratic Execu¬ 
tive Committee for Parish of Pla¬ 
quemines, 138 So. 857, 173 La. 844. 

2& Cal.—Fitzgerald v. Smith, 174 
P..660, 178 Cal. 679. 

BesignatioiL of Incumbent after no¬ 
tice 

Where the Incumbent of an office 
resigns after the giving of such no¬ 
tice, no candidate for the office can 
be nominated at the primary.—^Fitz¬ 
gerald V. Smith, 174 P. 660, 178 Cal. 
679. 

26. Cal.—^Donham v. Gross, 290 P. 
884, 210 Cal. 190. 

27. Ky.—^Montgomery v. Chelf, 82 
S.W. 388, 118 Ky. 766, 26 Ky.L. 
638. 

20 C.J. p 117 note 51. 
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statute. 2 8 It is competent for the legislature to 
specify two different days on which primary elec¬ 
tions shall be held by the two parties respectively 
that cast the highest and next highest votes at the 
last general election.29 

§ 118. Manner of Voting, Ballots, and Con¬ 
duct of Election 

a. In general 

b. Form, contents, and requisites of bal¬ 

lots 

c. Making and casting ballots 

d. Irregularities and errors in conduct 

of election 

e. Violation of corrupt practice acts 
a. In General 

It Is within the province of the legislature to pre¬ 
scribe the method of voting, and, except as to directory 
matters, the primary must be conducted in accordance 
with the statutes. Absentees may vote if the statutory 
requisites are complied with. 

It is within the province of the legislature to 
prescribe the method of voting at primary elec¬ 
tions,80 and, except as to matters which are merely 
directory, the primary must be conducted in ac¬ 
cordance with the statutes.8i Where the places 
for holding primaries are specifically prescribed, 
a general election statute does not apply.32 A con¬ 
stitutional provision permitting a voter to cumulate 
his vote at elections has been held to apply to 
primary elections and to invalidate a primary elec¬ 


tion statute prohibiting cumulative voting.83 a 
statute may provide for preferential voting,®^ and 
the fact that an elector must vote for second or 
third choice candidates in order that his first choice 
be counted has been held not to contravene a con¬ 
stitutional provision against interference with the 
free exercise of the right of suffrage but there 
is other authority to the contrary.36 A statute 
which restricts the number of candidates for whom 
an elector may vote to the number which he may 
vote for at the regular election has been held val¬ 
id. 3 7 Voting machines may be used when author¬ 
ized by statute,88 but, where the primary election 
law provides for the use of ballots, a general elec¬ 
tion law authorizing the use of voting machines 
does not apply.83 A variation in an elector's sig¬ 
nature on the ballot stub from the name on the 
voting list does not preclude the elector from vot¬ 
ing if, in fact, he is the same person.^o 

Absentee voting. When permitted by statute 
absentees may vote in a primary election^l but the 
statutory requisites must be complied withes except 
as to matters merely directory in nature,^3 and the 
ballot must be received by the voter from the prop¬ 
er officer.44 

Ballot boxes. A statute providing for separate 
ballot boxes for each political party at a primary 
election is not impliedly repealed by a general elec¬ 
tion statute which provides for a single ballot box 
for each precinct,^^ i)ut, where the legislature sub¬ 
sequently reenacts the primary law and omits the 


2a Hawaii.—^Pedro v. Hapai, 28 
Hawaii 744. 

roxmer law repealed "by implication 
Hawaii.—Pedro v. Hapai, supra. 

2a Md.—^Kennewegr v, Allegany 
County, 62 A. 249, 102 Md. 119. 

30. Ark.—McClain v. Fish, 251 S. 
W. 686, 159 Ark. 199. 

Ky.—^Black v. Spillman, 215 S.W. 

28, 185 Ky. 201. 

20 C.J. p 117 note 53. 

31. Fla.—^Ex parte Smith, 118 So. 
306, 96 Fla. 512, followed in State 
ex rel. Davis v. Clarke, 118 So. 
308, 96 Fla. 518. 

Tex.—Clancy v. Clough, Civ.App., 30 
S.W.2d 569. 

3a Tex.—Trustees of Independent 
School Dlst. of Cleburne v. John¬ 
son County Democratic Execu¬ 
tive Committee, 52 S.W.2d 71, 122 
Tex. 48, reversing, Civ.App., 52 S. 
W.2d 68. 

33. Ill.—^People v. Deneen, 93 N.B. 
437, 247 Ill. 289—People v. Strass- 
helm, 88 N.E. 821, 240 Ill. 279, 22 
L.R.A.,N.S., 1135. 

34. Idaho.—Adams v. Lansdon, 110 
P. 280, 18 Idaho 483. 


Wash.—State ex rel. Zent v. Nich¬ 
ols, 97 P. 728, 50 Wash. 508. 

20 C.J. p 117 note 53 [b]. 
minicipal charter and ordinance 
held vaUd 

Tex.—Clancy v. Clough, Civ.App., 30 
S.W,2d 569. 

sa Idaho.—^Adams v. Lansdon, 110 
P. 280, 18 Idaho 483. 

33. Okl.—^Dove v. Oglesby, 244 P. 
798, 114 Okl. 144. 

37. Ill.—^People V. Edmands, 96 N. 
E. 914, 252 Ill. 108. 

Ximlting vote to one candidate 
Although there are two places to 
be' filled, an elector may be limited 
by statute to voting for only one 
candidate.—Musraanno v. Lawrence, 
Secretary of the Commonwealth, 24 
Pa.Dist. & Co. 93, 24 Pa.Corp. 276, 
41 Dauph.Co. 183, 83 Pittsb.Leg.J. 
459. 

38. Fla.<—State ex rel. Landis v. 
Crume, 180 So. 38, 131 Fla. 848. 

33. Mich.—^Line v. Menominee 
County Election Canvassers, 117 
N.W. 730, 154 Mich. 329, 18 L.R. 
A.,N.S., 412, 16 Ann.Cas. 248. 
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40. Ark.—Cain v. Carl-Lee, 269 S. 
W. 57, 168 Ark. 64. 

41. Wash.—Corkery v. Hinkle, 217 
P. 47, 125 Wash. 671. 

Permitted in primary for special 
election 

Wash.—Corkery v. Hinkle, supra. 
48. La.—Crooks v. Chevallier, App., 
156 So. 586. 

Ohio.—Mullen v. State, 172 N.E. 391, 
35 Ohio App. 271. 

Bight to challenge vote 
Absent voter’s ballot is subject to 
right to challenge until after ballot 
has been opened at primary election. 
The right to challenge must remain 
open until after ballot has been 
opened at primary election to deter¬ 
mine whether voter was previously 
affiliated with party.—^Mullen v. 
State, 172 N.E. 391, 35 Ohio App. 
271. 

43. Tex.—^McBride v. Cantu, Civ. 
App., 143 S.W.2d 126. 

44. La.—^Vidrine v. Eldred, 96 So. 
566, 153 La. 779. 

45. Ky.—State Board of Election 
Com’rs V. Coleman, 29 S.W.2d 619, 
235 Ky. 24. 
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requirement for separate boxes, only a single bal¬ 
lot box of sufficient size need be furnished^^ 
Where a run-off primary is necessary, the ballot 
boxes used in the first primary should be used.'^^ 

b. Form, Contents, and Requisites of Ballots 

statutory provisions as to the preparation, furnishing, 
form, authentication, etc., of the ballots must be complied 
with. The legislature may prescribe the manner In which 
a candidate may have his name placed on the ballot. 

Statutory provisions as to the preparation, 
furnishing,^® form,50 and requisites^! of the bal¬ 
lots must be complied with. The officers who pre¬ 
pare the ballots act in a purely ministerial ca- 
pacity52 and have no authority outside of that 
vested in them by statute.®® Provisions as to the 
authentication of the ballots are mandatory,®^ and 
it is the duty of both the voter and the election offi¬ 
cials to see that the ballot is properly authenticat¬ 
ed before it is placed in the ballot box.®® Blank 
spaces should be furnished on the ballot in accord¬ 


ance with statutory requirements to enable voters 
to write in the names of candidates,®® but spaces 
need not be provided when the statute does not so 
require.®*^ An elector may rely on the ballot hand¬ 
ed him by the election official as being the official 
ballot and properly prepared.®® In case a ballot 
shortage exists, ballots issued to another town®® 
or absent voting ballots®® may be used, but type¬ 
written ballots,®! ballots locally printed but not 
authenticated by the proper indorsement,®® speci¬ 
men ballots,®® the official list of candidates fur¬ 
nished to election officials to be posted,®^ or ballots 
of another political party®® may not be used. 

Names and grouping of candidates. The manner 
in which a candidate may have his name placed 
on the ballot for any primary election is within the 
province of the legislature.®® Where the legisla¬ 
ture grants the right to have position determined 
by lot, every candidate is entitled to have this right 
protected and enforced, and it is beyond the power 


46. Ky.—Grieb v. Jefferson County 
Fiscal Court, 61 S.W.2d 285, 249 
Ky. 659. 

47. Ky.—Grleb v. Jefferson County 
Fiscal Court, 82 S.W.2d 30‘l. 259 
Ky. 171. 

48. Tex.—Dunagran v. Jones, Civ. 
App., 76 S.W.2d 219. 

49. Tex.—Duiiagan v. Jones, supra. 

50. N.y.—^Burr v. Voorhls, 128 N. 
F. 220, 229 N.Y. 382, afflrmingr 182 
N.Y.S. 917, 192 App.Div. 909. 

Tex.—Dunagran v. Jones, Clv.App., 
76 S.W.2d 219. 

20 C.J. p 117 note 57. 

51. Cal.—Garitaldi v. Zemansky, 
209 P. 575, 189 Cal. 659—Sturte- 
vant V. Jordan, 191 P. 365, 183 
Cal. 292. 

Tex.—^Dunagran v. Jones, Civ.App., 
76 S.W.2d 219. 

Detaolialble slips 

The provision of a statute, re¬ 
quiring: numbered detachable slips 
to form a part of ballots, is man¬ 
datory, and the failure to observe 
it, even by a local printer who 
prints the ballots on failure of the 
secretary of state to deliver them, 
invalidates the election.—^Hart v. 
Picou, 86 So. 479, 147 La. 1017. 
Perforations by nomber 
Where the statute invests county 
commissioners alone with power to 
determine wording: or marks on 
election ballots the court has no 
power to require that election bal¬ 
lots have perforations by number. 
—^In re Luzerne County Election Re¬ 
turns, 151 A. 897, 301 Pa. 247. 

52. N.Y.—Burr v. Voorhis, 128 N. 
E. 220, 229 N.Y. 382, affirming: 182 
N.Y.S. 917, 192 App.Div. 909. , 

29 C.J.S.-11 


53. Wash.—State ex rel. Orton v. 
Superior Court in and for Grays 
Harbor County, 39 P.2d 595, 180 
Wash. 81. 

Big:ht of party to require desigrna- 
tion of affiliation 

Political party cannot require des¬ 
ignation of candidate’s political af> 
filiation on ballot in absence of stat¬ 
utory authority.—Sarlls v. State, 166 
N.E. 270, 201 Ind. 88, 67 A.L.R. 718. 

54. Ky.—Petry v. Hatcher, 86 S. 
W.2d 142, 260 Ky. 426—Johnson 
V. Caddell, 63 S.W.2d 810, 250 Ky. 
640. 

La.—^Perez v. Cognevich, 100 So. 
444, 156 La. 331. 

Me.—In re Opinion of the Justices, 
126 A. 354, 124 Me. 453. 

Tex.—^Nesbitt v. Cobum, Civ.App., 
143 S.W.2d 229. 

W.Va.—State v. Heatherly, 123 S. 
' E. 795, 96 W.Va. 685. 

20 C.J. p 118 note 58. 

Sufficiency of signature 

Statute requiring: judg:e of elec¬ 
tion to sign name on back of ballot 
before handing: it to voter requires 
judg:e to sign full name or at least 
initials and surname, and hence bal¬ 
lots signed with surname alone were 
invelid.—^Petry v. Hatcher, 86 S.W. 
2d 142, 260 Ky. 426. 

65. W.Va.—State v. Heatherly, 123 
S.E. 795, 96 W.Va. 685. 

5€k Cal.—Garibaldi v. Zemansky, 
209 P. 575, 189 Cal. 659—^Edwards 

V. Jordan, 192 P. 856, 183 Cal. 791. 
20 C.J. p 118 note 60. 

57- Minn.—State v. Johnson, 91 N. 

W. 604, 840, 87 Minn. 221. 

Validity of statute 

A statute which contains no pro- 
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vision for blank spaces is not, there¬ 
fore, invalid. 

Md.—^Jackson v. Norris, 195 A. 676, 
173 Md. 579. 

Minn.—State v. Johnson, 91 N.W. 

604, 840, 87 Minn. 221. 

5B. Mich.—Grdesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

59. Me.—^In re Opinion of the Jus¬ 
tices, 126 A 354, 124 Me. 453. 

Ballots sent to wrong town 
Official primary ballots, sent by 
mistake to wrong town, and there 
used, should be counted, if their 
use was authorized by secretary of 
state, whether or not name of prop¬ 
er town was erased.—^In re Opinion 
of the Justices, supra. 

60. Me.—In re Opinion of the Jus¬ 
tices, supra. 

61. Me.—^In re Opinion of the Jus¬ 
tices, supra. 

62. Me.—^In re Opinion of the Jus¬ 
tices, supra. 

63. Me.—In re Opinion of the Jus¬ 
tices, supra. 

64 Me.—^In re Opinion of the Jus¬ 
tices, supra. 

65. Me.—^In re Opinion of the Jus¬ 
tices, supra. 

64 Neb.—State v. Marsh, 243 N.W. 
277, 123 Neb. 423. 

N.Y.—In re Multer, 282 N.Y.S. 757, 
156 Misc. 564, affirmed 282 N.Y.S. 
469, 245 App-Biv. 856. 

Candidate for abolished office 
Election commissioners properly 
refuse to place on the ballot the 
name of a candidate for an office 
abolished by statute.—State v. 
Holmes, 147 N.B. 622, 196 Ind. 167. 
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of any board or court to enlarg’e or diminish it.®^ 
The names of candidates for offices for which more 
than one are to be elected may be grouped with 
directions as to the number to be voted for,®* and 
the grouping of candidates for nonpartisan offices 
is the same as for partisan offices where the stat¬ 
ute does not differentiate between the two.®* It 
is unlawful to place any characterization or descrip¬ 
tion either before or after the name of a candidate 
on a primary ballot where there is not such iden¬ 
tity of the names of two or more candidates as to 
justify some description.7® Where a statute per¬ 
mits a candidate with the same surname as another 
candidate for the same office to request that his 
occupation be printed on the ballot to avoid con¬ 
fusion of identity, a candidate may make the re¬ 
quest after the time prescribed if an objection to 
the right of one of the candidates to be on the bal¬ 
lot is not determined until after that time^^ Where 
a law provides that the name of a candidate for a 
party nomination shall be printed on the ballot on 
the petition of a certain number of his supporters, 
his name must be placed on the ballot, even con¬ 
trary to his wishes,*^* but the rule is otherwise un¬ 


der a statute which provides for voting for those 
aspiring to be candidates. 

c. Marking and Casting Ballots 

Statutes safeguarding the secrecy of the vote, and the 
manner of marking the ballot are mandatory. A ballot 
which has a distinguishing or Identifying mark is void. 

Statutes safeguarding the secrecy of the vote 
are mandatory,^4 and the voter must mark his bal¬ 
lot in a voting booth or other place prepared for 
the purpose,*^® unaccompanied and unassisted by 
any other person,"^® unless he is blind, infirm, or 
physically disabled and thereby comes under a 
statutory exception,'^7 but the exception does not 
apply if he does not make an oath as to his dis¬ 
ability or otherwise comply with the statute grant¬ 
ing the exception.78 If the statute does not specify 
the manner of marking the ballot, the voter may 
indicate his choice in any reasonable manner,7 9 
but, if the statute prescribes the mark, no other 
mark may be used,*® and the mark must be in the 
proper square.*^ The mark need not be perfect in 
form** but it must be a bona fide effort to comply 
with the statute.** A ballot is void and should not 
be counted where it has a distinguishing mark*4 


67. N.Y.—In re Multer, 282 N.Y.S. 
757, 156 Misc. 564. affirmed 282 N, 
Y.S. 469. 245 App.Div. 856. 

BUglblllty for drawlnff 
Right to compete in drawing for 
determination of position of names 
of candidates on the primary elec¬ 
tion ballot is limited to candidates 
lawfully designated ajid eligible to 
have their names placed on ballot. 
—^In re Multer. supra. 

PartioipatioiL In drawing by Ineligi¬ 
ble candidate 

Striking from election ballot 
names of candidates illegally placed 
thereon does not create “vacancy'* 
within statute providing for sub¬ 
stitution of name of another can¬ 
didate if “vacancy" is Ulled after 
positions of candidates on primary 
ballot have been determined, hence 
determination of positions on ballot 
could not be limited to single draw¬ 
ing where ineligible candidates par¬ 
ticipated in drawing.—^In re Multer, 
supra. 

68. N.Y.—Burr v. Voorhis. 128 N.E. 
220, 229 N.Y. 382. affirming 182 
N.Y.S. 917, 192 App.Div. 909. 

69. Nev.—State v. Jepsen, 209 P. 
501, 46 Nev. 193, followed in Rah- 
beck V. State. 209 P. 502, 46 Nev. 
197. 

70l Ohio.—State v. Murphy, 174 N. 

E. 252, 122 Ohio St 620. 

Term ‘<Mrs.” 

A candidate is entitled to have 
term “Mrs." precede husband’s Ini¬ 
tials cmd surname in having name 
placed on official primary ballot 


where candidate adopted such name 
at time of her marriage and there¬ 
after in good faith and for honest 
purpose transacted business and 
held herself out under that name.— 
Huff V. State Election Board. 32 P. 
2d 920. 168 Okl. 277, 93 A.L.R. 906. 

71. Pa.—In re Sullivan. 160 A. 858, 
307 Pa. 221. 

72. Or.—^McCamant v. Olcott, 15® 
P. 1034, 80 Or. 246, L.R.A.1916B 
706. 

73. N.D.—State v. Hall, 1&7 N.W. 
770, 50 N.D. 708. 

74. Ky.—Black v. Spillman, 215 S. 
W. 28, 185 Ky. 201. 

La.—^Bradley v. Neill, 141 So. 882, 
174 La. 702. 

Mich.—Groesbeck v. Board of State 
Canvassers, 232 N.W. 387, 251 

' Mich. 286. 

75. Ky.—Glenn v. Gnau, 64 S.W.2d 
168, 251 Ky. 3. 90 A.L.R. 1355. 

La.—^Bradley v. Neill, 141 So. 382, 
174 La. 702. 

76. Ky.—^Nunnelly v. Doty, 276 S.> 
W. 152, 210 Ky. 642. 

Wash.—State v. Wilson, 192 P. 913, 

. 113 Wash. 49. 

77. Me.—In re Opinion of the Jus¬ 
tices. 126 A. 354, 124 Me. 453. 

7& Ky.—Glenn v. Gnau, 64 S.W. 
2d 168, 251 Ky. 8, 90 A.L.R. 1355 
—^Nunnelly v. Doty, 276 S.W. 152, 
210 Ky. 642—Black v. Spillman, 
215 S.W. 28, 185 Ky. 201. 

79. S.C.—^Zimmerman v. Bennett. 
161 S.B. 214, 154 S.C. 116. 

80. La.—^Vidrine v. Eldred, 96 So. 
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566, 163 La. 779—Crooks v. Chev- 
allier, App., 156 So. 586. 

Me.—In re Opinion of the Justices, 
126 A. 354, 124 He. 453. 

Nev.—^Warren v. Wilson, 210 P. 204, 
46 Nev. 272, rehearing denied 210 
P. 997, 46 Nev. 272, and motion 
denied 212 P. 497, 46 Nev. 272. 
N.Y.—Moritt v. Cohen, 7 N.Y.S.2d 
338, 255 App.Div. 804, affirmed 
Morritt v. Cohen, 17 N.E.2d 679, 
279 N.Y. 617—^Devine v. Osmaun, 
1 N.Y.S.2d 24, 164 Misc. 665, mod¬ 
ified on other grounds 299 N.Y.S. 
209, 252 App.Div. 787, affirmed 11 
N.E.2d 795, 276 N.Y. 639—In re 
Brooks, 166 N.Y.S. 979, 101 Misc. 
715. affirmed 167 N.Y.S. 1090, 180 
App.Div. 915. 

S.C.—^Zimmerman v. Bennett, 151 S. 
B. 214, 164 S.a 116. 

81. N.Y.—Devine v. Osmann. 1 N. 
T.S.2d 24, 164 Misc. 665, modified 
on other grounds 299 N.Y.S. 209, 
252 App.Div. 787, affirmed 11 N.B. 
2d 795, 275 N.Y. 639. 

82. La.—^Perez v. Cognevich, 100 
So. 444, 156 La. 331. 

Me.—In re Opinion of the Justices, 
126 A 354, 124 Me. 453. 

83. La.—^Vidrlne v. Eldred, 96 So. 
566, 153 La. 779. 

84. Ky.—^Kash v. Hurst, 224 S.W. 
767, 189 Ky. 233. 

La.—Vldrine v. Eldred, 9.6 So. 666. 
163 La. 779. 

Mich.—Groesbeck v- Board of State 
Canvassers, 232 N.W. 387, 251 
Mich. 286. 
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or an erasure which might serve as identifications^ 
appearing on its face, but a trivial inadvertent 
marksor a technical error or minor irregularity 
by a voter in marking his ballotS7 does not render 
the ballot invalid. A ballot cast with the second¬ 
ary stub attached is void,SS unless the secrecy of 
the ballot is not thereby destroyed.S9. Voting for 
more than one candidate for an office has been 
held not to be an identification mark invalidating 
the entire ballot.®® Unless prohibited by statute, 
a voter may write in the name of a candidate not 
appearing on the ballot,®^ but he cannot do so in a 
run-off primary.®® 

Time for voting. There is some authority that 
votes cannot be cast after the time prescribed for 


closing the polls,®^ but it has also been held that a 
statute prescribing the time for closing the polls is 
directory and need only be substantially complied 
with.®® 

d. Irregtilarities and Errors in Conduct of Elec¬ 
tion 

Minor irregularities do not afTect the validity of a 
nomination but a substantial Irregularity may invalidate 
the votes affected by it and may render the entire elec¬ 
tion void. 

Mere irregularities in the conduct of the elec¬ 
tion, if not preventing a free and honest expression 
of the will of the voters, do not affect the validity 
of a nomination,®® but a substantial irregularity 
as to a material matter may invalidate the votes 


X^.Y.—Moritt V. Cohen. 7 N.T.S.2d 
338, 255 App.Div. 804, affirmed 

Morritt v. Cohen, 17 N.E.2d 679, 
279 N.Y. 617—^Devine v. Osmann, 
1 N.Y.S.2d 24, 164 Misc. 666, mod¬ 
ified on other grounds 299 N.Y.S. 
209, 252 App.Div. 787. affirmed 11 
N.E.2d 795, 275 N.Y. 639—In re 
Brooks, 166 N.Y.S. 979, 101 Misc. 
715, affirmed 167 N.Y.S. 1090, 180 
App.Div. 915. 

Ohio.—State v. Murphy, 174 N.E. 
252, 122 Ohio St. 620—Mullen v. 
State, 172 N.E. 391, 36 Ohio App. 
271. 

KntUated ballot 

In contest of primary election for 
city supervisor, ballot that had been 
torn vertically into three parts was 
properly marked void,—^Devine v. 
Osmann. 1 N.Y.S.2d 24, 164 Misc. 
665, modified on other grounds 299 
N.Y.S. 209, 252 App.Div. 787, af¬ 

firmed 11 N.E.2d 795, 275 N.Y. 639. 
Words written by eleotioxi. officials 
Words, “vote for five," written by 
election officials to supply omission 
in printing, were held not distin¬ 
guishing marks.—Groesbeck v. Board 
of State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

85. La.—^Perez v. Cognevich, 100 
So. 444, 156 La. 331—Vidrine v. 
Eldred, 96 So. 566, 153 La. 779. 

N.Y.—^Moritt v. Cohen, 7 N.Y.S.2d 
338, 255 App.Div. 804, affirmed 

Morritt v. Cohen. 17 N.B.2d 679, 
279 N.Y. 617—Matter of Slevin, 
167 N.Y.S. 72, 179 App.Div. 618, 
appeal dismissed 117 N.E. 1085, 
221 N.Y. 683—^Devine v. Osmann, 
1 N.Y.S.2d 24, 164 Misc. 665, mod¬ 
ified on other grounds 299 N.Y.S. 
209, 252 App.Div. 787, affirmed 11 
N.B.2d 795, 276 N.Y. 639. 

86. La.—^Vidrine v. Eldred, 96 So. 
566, 153 La. 779. 

Me.—^In re Opinion of the Justices, 
126'A. 364, 124 Me. 453. 
tr.Y.—Moritt v. Cohen, 7 N.Y.S.2d 
33$, 255 App.Div. 804, affirmed 

Morritt v. Cohen. 17 N.E.2d 679,. 


279 N.Y. 617—^Devine v. Osmann. 
299 N.Y.S. 209, 252 App.Div. 787. 
modifying 1 N.Y.S.2d 24, 164 Misc. 
665. and affirmed 11 N.E.2d 795, 
275 N.Y. 639. 

Mark visible from reverse side 

The fact that a ballot was 
scratched, either with pencil or pen, 
so that the marks show through on 
the opposite side, does not necessari¬ 
ly warrant the Inference that the se¬ 
crecy thereof was destroyed, be¬ 
cause it may have been folded so that 
no one could tell, without unfolding 
it, whose names had been scratched. 
—Hyde V. Logan, 101 S.E. 41, 114 S. 
C. 64. 

87. Cal.—Castagnetto v. Superior 
Court in and for Mariposa County, 
209 P. 649, 189 Cal. 673. 

Fla.—^Wiggins v. State, 144 So. 62, 
106 Fla. 793. 

88. Ky.—Raymer v. Willis, 42 S.W. 
2d 918, 240 Ky. 654. 

La,—^Perez v. Cogm^vich, 100 So. 444, 
156 La. 331. 

N.Y.—Moritt v. Cohen, 7 N.Y.S.2d 
338, 255 App.Div. 804, affirmed Mor¬ 
ritt V. Cohen, 17 N.E.2d 679, 279 
N.Y. 617—^Devine v. Osmann, 1 N. 
Y.S.2d 24, 164 Misc. €65, modified 
on other grounds 299 N.Y.S. 209, 
252 App.Div. 787, affirmed 11 N.E. 
2d 795, 275 N.Y. 639. 

Stub inside ballot 
A primary election ballot was in¬ 
valid as being a ballot marked for 
identification where the stub which 
had been detached from the ballot 
was found within the folded ballot 
when it was opened.—^Moritt v. Co¬ 
hen, 7 N.Y.S.2d 338, 255 App.Div. 804, 
affirmed Morritt v. Cohen, 1-7 N.B.2d 
679, 279 N.Y. 617. 

89. S.C.—^Killingsworth v. State Ex¬ 
ecutive Committee of Democratic 
Party, 118 S.E. 822, 126 S.C.. 487. 

90. Fla.—^Wiggins v. State, 144 So. 
62, 106 Fla. 793. 

La.—^Vidrine v. Eldred, 96 So. 566, 
163 La. 779. 

81. W.Va.—State v. Wetzel Coimty 
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Ballot Com'rs, 97 S.B. 284, 82 W. 
Va. 752—State v. Wood County 
Ballot Corners., 96 S.E. 1050, 82 W. 
Va. 645. 

92. Cal.—Edwards v. Jordan, 192 P. 
856, 183 Cal. 791. 

Mont.—State ex rel. MacHale v. Ay¬ 
ers, 105 P.2d 686. 

Tex.—^Dunagan v. Jones, Civ. App., 
76 S.W.2d 219. 

20 C.J. p 118 note 60. 

Candidate of another political par- 
ty 

Voters in a primary may vote for 
the candidate of another political 
party by pasting or writing in his 
name on the ballot.—^PustePs Peti¬ 
tion, 24 Pa.Dist. & Co. 346, 83 Plttsb. 
Leg.J. 637. 

93. Tex.—Cunningham v. Queen, Civ. 
App., 96 S.W. 2d 798, error dis¬ 
missed. 

94. Ky.—^Johnson v. Caddell, 64 S. 
W.2d 441, 251 Ky. 14. 

95. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

96. Ark.—^Parish v. Nelson, 67 S.W. 
2d 1037, 186 Ark. 1118—^Ferguson 
V. Montgomery, 229 S.W. 30, 148 
Ark. 83. 

Ky.—^Turner v. Linton, 109 S.W.2d 
642, 270 Ky. 297—Raymer v. Wil¬ 
lis, 42 S.W.2d 918, 240 Ky. 634— 
Ferguson v. Gregory, 287 S.W. 952, 
216 Ky. 382. 

La.—^Landry v. Ozenne, 195 So. 14, 
194 La. 853—Wright v. Heflin, 99 
So. 692, 165 La. 766—^Womack v. 
Nettles, 99 So. 290, 155 La. 359— 
Vidrine v. Eldred, 96 So, 566, 153 
La. 779—Davis v. Hill, 8 La.App. 
43. 

Me.—^In re Opinion of the Justices, 
126 A. 354,. 124 Me. 453. 

20 C.J. p 118 note 67. 

Physical iznpossibUity of compliance 
with law 

An unintentional violation of a 
law which cannot physically be com¬ 
plied with is not evidence of fraud 
or corruption.—^In re Stoehling, 196 
A. 423, 16 N.J.Misc. 34. 
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afTected by and may render the entire election 
void.®* An election will not be invalidated because 
all of the election officials were not present during 
the entire voting period,®® for failure of election 
officials to comply with the statute in the matter 
of numbering^ or rotating® the names of the can¬ 
didates on the ballot, in closing the polls during 
the noon hour,® in tearing off the detachable slip 
upon handing the ballot to the voter rather than 
after the ballot is returned to be deposited in the 
ballot box, 4 or in failing to use a check list;® nor 
will votes be invalidated for failure of the officials 
to comply with the statute as to the manner of plac¬ 
ing ballot numbers on the poll lists,® or as to de¬ 
tails in the manner of marking ballots for physi¬ 
cally disabled electors,*^ but failure to require the 
disabled electors to give the prescribed affidavit 
may indicate malconduct or fraud sufficient to 
challenge the result of the election.* A total fail¬ 
ure of election officials to require the voters to 
sign a registry book as directed by statute has been 
held to render an election void,® but there is other 
authority that it will not have this effect in the 
absence of fraud or collusion.^® Failure of the offi¬ 
cials to furnish any election booths or a sufficient 
number of booths will not invalidate the election if 
the ballots have been marked in secret,but the 
election is invalid if the ballots have been marked 


openly.^® 

The court can make provisions to guard against 
anticipated fraud only in the manner permitted by 
statute.^* 

e. Violation of Cormpt Practice Acts 

The dominant purpose of corrupt practice acts is to 
prevent fraud and corruption in the election, and a vio¬ 
lator thereof should not be excused under unsubstantial 
technicalities. A candidate is bound by unlawful conduct 
of his campaign workers within his knowledge but he is 
not bound by conduct of which he has no knowledge. A 
candidate must file a statement of his campaign ex¬ 
penses when required by statute unless he is unopposed 
in the primary, if more than the amount limited by 
statute is spent the excess expenditures are unlawful 
although for proper purposes. 

The dominant purpose of corrupt practice acts 
pertaining to primary elections is to prevent fraud 
and corruption in the election.^^ These laws should 
be strictly enforced^® and a violator thereof should 
not be excused under unsubstantial technicalities.^® 
The use of money or other thing of value to in¬ 
fluence voters illegally is unlawful whether the 
amount spent is great or small,!^ and only one in¬ 
stance of bribery, satisfactorily shown, is sufficient 
to disqualify a candidate.^* However, an unex¬ 
ecuted intention of a candidate to expend money 
unlawfully will not deprive him of nomination.^® 
The employment of campaign workers and the 


Boxxowinir eyeglasses after reoelvlnff 
DalLot 

That In an election for nomina¬ 
tion for sheriff one voter, after re¬ 
ceiving his ballot from a commis¬ 
sioner, and about to enter the booth 
to mark it, discovered he had not his 
glasses and mingled in the crowd, 
borrowing a pair from a neighbor, 
immediately returning to the booth, 
did not invalidate the election.— 
Wright V. Heflin, 99 So. 592, 165 La. 
765. 

Beceivlng ballot In elector’s home 
In a primary election, the fact 
that one of the election Judges, with¬ 
out fraudulent design, went to the 
home of a qualified elector, who was 
sick, and received such elector’s bal¬ 
lot, and took it back to the voting 
place, and deposited it in the box, 
while ground for throwing out the 
ballot as having been improperly 
cast, was held not ground for dis¬ 
carding the whole vote of the pre¬ 
cinct.—Crawford v. Harmon, 232 S. 
W. 427, 149 Ark. 343. 

97. Ark.—Horne v. Pish, 127 S.W.2d 
623, 198 Ark. 79—^Parish v. Nel¬ 
son, 57 S.W.2d 1037, 186 Ark. 
1118. 

98. N.J.—^In re Stoebllng, 196 A. 423, 
16 N.J.M1SC. 34. 

99. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 384, 124 Me. 453. 


1. N.T.—Matter of Holtzmann, 150 
N.Y.S. 270, 87 Misc. 115. 

2. Mich.—Groesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

AltematiiLg names on voting ma¬ 
chines 

Use of voting machines at primary 
election was held not illegal requir¬ 
ing rejection of votes because names 
of candidates were not alternated. 
—Groesbeck v. Board of State Can¬ 
vassers, supra. 

3. La.—Wright v. Heflin, 99 So. 592, 
155 La. 765. 

4. La.—^Wright v. Heflin, supra. 

5. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

6- S.C.—^Brockman v. Barry, 11 S.E. 

2d 137, 195 S.C. 199. 

7. Me.—^In re Opinion of the Jus¬ 
tices, 126 A 354, 124 Me. 453. 
a N.J.—In re Stoebling, 196 A. 423, 
16 N.J.Misc. 34. 

9. Miss.—^Hayes v. Abney, 188 So. 
533, 186 Miss. 208. 

10. Mont.—Thompson v, Chapin, 209 
P. 1060, 64 Mont. 376. 

Withdrawal of ballots 
In primary election, failure of 
twenty-seven voters, who were not 
challenged, to sign names in registry 
book, and the oversight of the in¬ 
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spectors of election in not requiring 
them to sign, would not be visited 
upon voters otherwise qualified by 
requiring twenty-seven ballots to be 
withdrawn, thus reducing the total 
number of ballots counted.—^Moritt 
V. Cohen, 7 N.Y.S.2d 338, 256 App.Div. 
804, affirmed Morritt v. Cohen, 17 N. 
B.2d 679, 279 N.Y. 617. 

11. Ky.—Baker v. Colson, 276 S.W. 
879, 210 Ky. 277. 

N.Y.—Jenss v. Niland, 224 N.Y.S. 
450, 130 Misc. 520. 

12. Me.—^In re Opinion of the Jus¬ 
tices, 126 A 354, 124 Me. 453. 

13. Pa.—^In re Luzerne County Elec¬ 
tion Returns, 151 A. 897, 301 Pa. 
247. 

14. Miss.—^Hayes v. Abney, 188 So. 
533, 186 Miss. 208. 

15. Ky.—^Asher v. Broughton, 21 S. 
W.2d 260, 231 Ky. 166. 

10. Ky.—Charles v. Planary, 233 S. 
W. 904, 192 Ky. 511. 

17. Ky.—^Asher v. Broughton, 21 S. 
W.2d 260, 231 Ky. 165. 

la Ky.—^Dyche v. Scoville, 109 S. 
W.2d 681, 270 Ky. 196. 

19. Ky.—Murrey v. Kirkman, 21 S. 
W.2d 240, 231 Ky. 191—Damron v. 
Johnson, 233 S.W. 910, 192 Ky. 
523. 
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payment of their wages and expenses is not unlaw¬ 
ful if kept within reasonable bounds,20 but it is 
unlawful where the money is paid to secure their 
votes and the employment is merely a guise.^i A 
candidate is bound by unlawful conduct of his 
campaign workers within his knowledge,^2 but he 
is not bound by unlawful conduct of which he has 
no knowledge,23 and so, where the workers of both 
candidates have violated the corrupt practice act 
with the knowledge and consent of the respective 
candidates, neither will be awarded the nomina- 
tion,24 but if only one had knowledge he alone will 
be disqualified and the other will be declared nom- 
inated.25 In accordance with statutory provisions, 
payment of the poll tax for voters not members of 
the candidate’s family,26 or the use of undue in¬ 
fluence or coercion to induce voters to refrain from 
voting,27 will disqualify a candidate. When out¬ 
side the prohibition of the statutes it is not un¬ 
lawful or a corrupt practice for a candidate to 
select his deputy or assistant prior to the election 


in order to secure other support,23 to use sample 
ballots showing a cross mark opposite the can¬ 
didate’s name,29 to solicit votes,30 to transport vot¬ 
ers to the place of registration and help them fill 
out the cards,2i or to pay the expense of a vot¬ 
er’s application for an absentee ballot.32 

When so provided by statute, a violation of the 
act does not ipso facto disqualify a candidate; there 
must be a criminal conviction of the candidate,33 
or the matter must be raised in contest proceed¬ 
ings by a defeated candidate.34 

Campaign expenses. In accordance with the 
provisions of corrupt practice acts in many ju¬ 
risdictions, a candidate for nomination must file a 
sworn statement of all moneys received and dis¬ 
bursed in aid of his nomination.35 Money dis¬ 
bursed by campaign workers in the candidate’s 
behalf must be included,36 but a statement of the 
amount of money spent by persons interested only 
as individuals and who are not a part of the cam- 


20. Ky.—^Asher v. Broughton, 21 S. 
W.2d 260, 231 Ky. 165. 
Eactravagtkace in employment of 

persons to transport voters to the 
polls or in hiring too many persons 
to distribute campaign literature in 
a primary election may show bad 
faith violating the corrupt practice 
act,—^Prewitt v. Caudill, 63 S.W.2d 
964, 250 Ky. 698. 

21. Ky.—^Asher v. Broughton, 21 S. 
W.2d 260, 231 Ky. 165. 

22. Ky.—Turner v. Linton, 109 S.W. 
2d 642. 270 Ky. 297—Howard v. 
Cockrell, 21 S.W.2d 455, 231 Ky. 
278—^Asher v. Broughton, 21 S.W. 
2d 260, 231 Ky. 165. 

Employment of workers to bribe vot. 
ers 

If a candidate participates in the 
employment of precinct workers to 
bribe voters, the candidate is re¬ 
sponsible for what the workers do. 
—Asher v. Broughton, supra. 

23. Ky.—Turner v. Linton, 109 S. 
W.2d 642, 270 Ky. 297—^Howard v. 
Whittaker, 64 S.W.2d 173, 250 Ky. 
836—Prewitt v. Caudill, 63 S.W.2d 
954, 250 Ky. 698—Scalf v. Pursi- 
full, 63 S.W.2d 504, 250 Ky. 447— 
Murrey v. Kirkman, 21 S.W.2d 240, 
231 Ky. 191. 

Acts by candidates in same group 
The grouping of a number of po¬ 
litical candidates for mutual sup¬ 
port to oppose others is authorized 
unless they engage in unlawful prac¬ 
tices, but the unlawful act of any 
member of any particular group is 
not to be attributed to the rest un¬ 
less done with their knowledge or 
under such circumstances that 
knowledge and consent may be logi¬ 


cally inferred.—^Turner v. Linton, 
109 S.W.2d 642, 270 Ky. 297. 

Acts by county official 
Candidates are not liable for al¬ 
leged fraudulent acts of county court 
clerk with reference to registration 
books in absence of knowledge and 
consent.—Turner v. Linton, supra. 

M. Ky.—Tackett v. Mayo, 276 S.W. 
974, 211 Ky. 30. 

25. Ky.—Bingham v. Smith, 276 S. 
W. 838, 210 Ky. 771. 

Right of innocent candidate receiv¬ 
ing next highest number af votes 
is considered infra § 119. 

26. Ark.—Home v. Pish, 127 S.W. 
2d 623, 198 Ark. 79. 

Promise to pay property taxes 
Promise by candidate to pay prop¬ 
erty taxes of widows and orphans 
is a violation of corrupt practice act 
depriving him of right to nomination. 
—^Walker v. Taylor, 20 S.W.2d 727, 
230 Ky. 689. 

27. Or.—^Ramsey v. Howard, 36 P.2d 
602, 148 Or. 542. 

28. Ky.—^Murrey v. Kirkman, 21 S. 
W.2d 240, 231 Ky. 191. 

29. Ky.—^Turner v. Linton, 109 S.W. 
2d 642, 270 Ky. 297. 

30. Ky.—Strong v. Peters, 109 S.W. 

2d 793, 270 Ky. 323—Asher v. 

Broughton, 21 S.W.2d 260, 231 Ky. 
165. 

When expressly prohibited by stat¬ 
ute, soliciting votes on election day 
will disqualify a candidate. To es¬ 
tablish violation of election statute 
by solicitation of votes on election 
day, it was not essential to show 
solicitation at difCerent election pre- 
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cincts, or that solicitation was gen¬ 
eral, common, or pursuajit to general 
plan or scheme, or that it affected 
result of election.—Ramsey v. How¬ 
ard, 36 P.2d 602, 148 Or. 542. 

31. Or.—Ramsey v. Howard, supra. 

38. Or.—^Ramsey v. Howard, supra. 

33. Okl.—State v. Walker, 251 P. 
497, 122 Okl. 95—State ex rel. Gau- 
ntt V. Lasher, 244 P. 809, 116 Okl. 
273. 

34. Ky.—Judd v. Polk, 102 S.W.2d 

325, 267 Ky. 408—Halteman v. 

Grogan, 24 S.W.2d 921, 233 Ky. 
51. 

35. Fla.—State ex rel. Landis v. 
Carson, 154 So. 150, 114 Fla. 451. 

Ky.—^Best v. Sidebottom, 109 S.W.2d 
826, 270 Ky. 423. 

N.H.—Coutremarsh v. Metcalf, 175 
A. 173, 87 N.H. 127. 

20 C.J. p 116 note 34. 

Eligibility to have name on primary 
ballot 

Candidate failing to comply with 
provisions of corrupt practice act 
requiring filing of statement of cam¬ 
paign expenses is ineligible to have 
his name printed on primary ballot. 
—State ex rel. Landis v. Carson, 154 
So. 150, 114 Fla. 451. 

Candidate of party without state 
organization 

Under statutes so providing, the 
duty to file a statement of expendi¬ 
tures is not imposed on candidates of 
party without state organization, 
holding primary only for nomination 
of candidates for county and pre¬ 
cinct offices.—State v. Norris, 33 S. 
W.2d 850. 

36. Pa.—^In re Primary Flection Ac¬ 
counts, 35 Pa.Co. 34. 
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paign committee need not be filed.3" Where wrong¬ 
ful intent is essential to disqualification, an inad¬ 
vertent or innocent omission to file within the pre¬ 
scribed time will not disqualify a candidate,and 
although the statement of campaign workers as 
filed by a candidate is false he does not forfeit his 
candidacy if he has no knowledge of the falsity.39 
An amendment may be permitted by the court even 
though the statute does not expressly provide for 
amendment.*^ 0 A candidate who is unopposed in 
the primary need not file a statement of his ex- 
penses.^^ 

A statute may limit the amount which a can¬ 
didate may expend for campaign expenses and if 
more than that amount is spent the excess ex¬ 
penditures are unlawful although for proper pur¬ 
poses, an excessive expenditure by enthusi¬ 
astic friends without the knowledge of the can¬ 
didate does not disqualify him.^3 a general elec¬ 
tion statute which limits campaign expenditures 
has been held not to apply to primary elections,^^ 

Campaign expenses within the purview of these 
statutes do not include expenses antedating the can¬ 
didacy,^® contributions to churches and schools, 
to charity,to public entertainments,or to 
sports,^9 or contributions to help maintain the 


political party headquarters.®® 

Under some statutes contributions to campaign 
funds by corporations are unlawful if the recipient 
is required in his official capacity to perform any 
duties peculiar to such corporation.®^ 

§ 119. Canvass and Result 

a. In general 

b. Powers and duties of boards and of¬ 

ficers generally 

c. Counting the ballots 

d. Vote necessary to nomination 

e. Custody of ballots 

f. Irregularities; correction of errors 

g. Election at primary 

h. Recount 

a. Ill General 

The tabulation of the vote and the certification of 
the result are governecl by statute. In case of variance 
the written statement of the results of a canvass con¬ 
trols over the oral proclamation of the result. 

The tabulation of the vote and the certification 
of the result are governed by statute,®^ and where 
two conflicting statutes pertaining to this subject 
are enacted at the same legislative session the law 
last enacted will prevail.®^ In accordance with 


37. Ky.—^Hays v. Combs, 197 S.W. 
788, 177 Ky. 355. 

38. Fla.—Canvassingr Board of Pri¬ 
mary Elections of Hillsborousrli 
County V. Lester, 118 So. 201, 96 
Fla. 484. 

N.H.—Coutremarsh v. Metcalf, 175 A. 
173, 87 N.H. 127, 

“WlUfnl failure,” as used in law- 
relative to filing of statement Of cam¬ 
paign workers, denotes some ele¬ 
ment of design and not merely neg¬ 
lect or omission.—Canvassing Board 
of Primary Elections of Hillsborough 
County V. Lester, 118 So. 201, 96 Fla. 
484. 

^‘BeftLse,” as used in law relating 
to filing of statement of campaign 
workers, means more than mere In¬ 
ert default hy neglect.—Canvassing 
Board of Primary Elections of Hills¬ 
borough County V. Lester, supra. 

39u Fla.—Canvassing Board of 

Primary Elections of Hillsborough 
County V. Lester, supra. 

40. Ky.—^Best v. Sidebottom, 109 S. 

W.2d 826, 270 Ky. 423. 

Scxu-tiiLy by court 
The court, in subsequent contest 
proceeding, should carefully scruti¬ 
nize matters set forth in amended 
statement, and require convincing 
proof of truth and accuracy of 
amended statement, but, if satisfied 
of accuracy of statement, court 
should, uphold right to file it.—^Best 
V. Sidebottom, supra- 


41. Ky.—^Lewis v. Stamper, 215 S.W. 
35, 185 Ky. 183. 

Nev.—State v. Brodigran, 143 P. 308, 
37 Nev. 488. 

4a. Ky.—^Asher v. Broughton, 21 S. 

W.2d 260, 231 Ky. 166. 
Apportionment between first; and sec¬ 
ond pximary 

A statute which limits expendi¬ 
tures to a certain amount and pro¬ 
vides that the amount shall be ap¬ 
portioned four-fifths to the first pri¬ 
mary and the remainder to the sec¬ 
ond does not limit the expenditures 
of the first primary to four-fifths of 
the amount if a second primary is 
not held.—State v. Meharg, Tex.Civ. 
App., 287 S.W. 670. 

43. Ky.—^Manning v. Lewis, 255 S. 
W. 513, 200 Ky. 732. 

44. Cal.—^MacDonald v. Neuner, 43 
P.2d 813, 5 CaI.App.2d 751. 

45. Fla.—State v. Patterson, 65 So. 
669, 67 Fla. 499. 

48. Ky.—^Asher v. Broughton, 21 S. 
W.2d 260, 231 Ky. 165. 

47. Ky.—^Asher v. Broughton, supra. 

48. Ky.-^Asher v. Broughton, su¬ 
pra. 

43i Ky.—^Asher v. Broughton, su¬ 
pra. 

50. Ky.—^Asher v. Broughton, su¬ 
pra. 

51. Ky.—Hatcher v. Petry, 86 S.W. 
2d 1043, 261 Ky. 62. 
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I **Xn bis ofllclal capacity” 

Words “in his official capacity" 
within corrupt practice act, making 
It unlawful for any one to contribute 
anything of value toward nomina¬ 
tion or election of any officer if he 
in his official capacity is required 
by law to perform any duties pe¬ 
culiar to contributor, pertain to du¬ 
ties of public office which the candi¬ 
date is seeking.—^Hatcher v. Petry, 
supra. 

Contrlbutioa by labor union 
President of local mine workers* 
union who was candidate for nomi¬ 
nation for representative of county 
did not violate corrupt practice act, 
making it unlawful for any corpora¬ 
tion not falling within certain class¬ 
es to make contributions to candi¬ 
date, because union voted contribu¬ 
tion of fifty dollars to be expended 
in his behalf with his knowledge and 
consent, where there was no evidence 
that union was a corporation.— 
Hatcher v. Petry, supra. 

52. Ohio.—Mullen v. State, 172 N.E. 
391, 35 Ohio App. 271. 

Okl.—Bozarth v. Election Board of 
Okmulgee County, 291 P. 804, 144 
Okl. 206—^Looney v. County Elec¬ 
tion Board of Seminole County, 291 
P. 554, 145 Okl. 25, 71 A.L.R. 420. 

53. Ky.—Campbell -County Election 
Commission v. Weber, 42 S.W.2d 
511, 240 Ky. 373. 
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statutory provisions a separate canvass and a sep¬ 
arate declaration of the result are to be made as 
to each political party.^^ 

When the election commissioners officially sign 
something indicating that they have completed 
their work the return of the election is ascer- 
tained.5® In case of variance, the written state¬ 
ment of the results of a canvass controls over the 
oral proclamation of the result.^® A complaining 
candidate may inspect the ballots after the elec¬ 
tion where the right is given by statute.57 

b. Powers and Duties of Boards and Officers 
Generally 

A tribunal or board must not exceed its statutory 
powers. Officers whose duties are merely to tabulate or 
canvass the returns act in a ministerial capacity and 
they have no power to determine the eligibility of candi¬ 
dates or the validity of ballots. 

A tribunal or board must not exceed its statutory 
powers,58 and only the tribunal appointed by the 
legislature has the duty to ascertain which votes 
shall or shall not be counted.59 Officers whose du¬ 
ties are merely to tabulate or canvass the returns 
and declare the result act in a ministerial ca¬ 
pacity,80 and they have no power to determine the 
eligibility of candidatesO^ or the validity of bal¬ 


lots,02 or to decide that ballots with merely similar 
names were intended for the same candidate,®^ 
and where a candidate has received the requisite 
number of votes they have the duty, under a stat¬ 
ute so providing, to declare the candidate nom¬ 
inated.®* In accordance with statutory provisions 
the inspectors of election, after the polls are closed, 
must withdraw from the ballot box the ballots in 
excess of the number of voters according to the 
poll lists.8® The party committee has the author¬ 
ity and the duty to tabulate the votes and promul¬ 
gate the returns under statutes so providing,88 or 
its duties may be confined under the statutes to 
those of a canvassing board.®? Where a judg¬ 
ment which directs that a certain candidate be 
declared nominated is void, the declaration of nom¬ 
ination by the party committee in conformity to 
the judgment is likewise void.88 

c. Counting the Ballots 

In the counting of ballots the lawful intent of the 
voter controls but a ballot will not be counted where it Is 
invalid or where the voter’s meaning is not clear. All 
votes for a candidate under yariations in his name should 
be added together unless another person of that name 
resides in the locality. A statute requiring the votes to 
be publicly counted must be substantially complied with. 

In counting a ballot not improperly marked, the 


54. N.D.—^Walton v. Olson, 170 N.W. 
107, 40 N.D. 571. 

55. Ky.—^Marcum v. Melton, 21 S.W, 
2d 2n, 231 Ky. 244. 

56. N.T.—^Walsh V. Church, 100 N. 
T.S. 764, 116 App.Div. 82. 

57. N.T.—Matter of Rush, 167 N. 
Y.S. 598, 101 Misc. 319, modifying 
166 N.Y.S. 1113. 

58. Ohio.—^Mullen v. State, 172 N.E. 
391, 86 Ohio App. 271. 

Tex.—^Benavides v. Orth, Civ,App., 
120 S.W.2d 99. 

Authority to count disputed haUots 
A county board which is authorised 
by statute to count only disputed 
ballots received from the local board 
cannot count undisputed ballots.— 
Mullen V. State, 172 N.E. 391, 35 Ohio 
App. 271. 

5% Me.—^Burkett ex inf. Leach v. 
Robie, 16 A.2d 71, followed in 
Burkett v. Robie, 15 A.2d 74 and 
15 A.2d 75. 

60. low€u—^Davies v. Wilson, 294 N. 
W. 288. 

N.C.—Rowland v. Board of Elections 
of Vance County, 113 S.E. 629, 
184 N.C. 78. 

Tex.—^Ferguson v. Huggins, 62 S.W. 

2d 904, 122 Tex. 95. 

W.Va.—State v. Hunter, 108 S.B. 
678, 86 W.Va. 644. 

61. W.Va.—State ex rel. Clayton v. 
Neal, 11 S.R2d 109--Vamey v. 


Mingo County Court, 135 S.E. 179, 
102 W.Va. 326. 

Death of successful candidate be¬ 
fore canvass of votes 
Where candidate for office of at¬ 
torney general who received largest 
number of votes at primary election 
died before statutory date for can¬ 
vassing votes, candidate’s death did 
not abrogate statutory mandate that 
state board of canvassers should 
canvass returns and certify record, 
and board had no other alternative 
than to certify as candidate person 
who received highest number of 
votes at election and was not au¬ 
thorized to certify as candidate per¬ 
son receiving second highest num¬ 
ber of votes notwithstanding he re¬ 
ceived more than thirty-five per cent 
of votes cast—Davies v. Wilson, 294 
N.W, 288. 

62. N.C.—^Rowland v. Board of Elec¬ 
tions of Vance County, 113 S.B. 
629, 184 N.C. 78. 

Managers of the election whose du¬ 
ties are ministerial cannot decide 
whether or not votes are mutilated 
and whether they should be counted. 
—Hyde v. Logan, 101 S.B. 41, 113 
S.C. 64. 

63. N.Y.—^In re Sweeney, 144 N.Y.S. 
60. reversing 143 N.Y.S. 727, 168 
App.Div. 496, reversed on other 
grounds 103 N.E. 164, 209 N.Y. 
567. 


64. Okl.—State v. Lasher, 244 P. 
809, 116 Okl. 273. 

65. Mich.—Groesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

66. La.—^Bauer v. Gilmore, App., 166 
So. 739. 

Votes at eleotlou iu unorganized 
county 

Under some statutes the votes at 
a primary election in an unorganized 
county should be canvassed by the 
organization commissioners.—^Dill- 
man V. State, 125 P. 367, 20 Wyo. 
404. 

67- Tex.—^Ferguson v. Huggins, 52 
S.W.2d 904, 122 Tex. 95. 

Canvass of returns 
The “returns” referred to in stat¬ 
ute providing that primary election 
returns from precincts of county 
should be canvassed by county ex¬ 
ecutive committee were the election 
returns as made by the precinct elec¬ 
tion officers, and the ballots are not 
part of primary election returns, 
under such a statute, from which the 
executive committee should make its 
canvass.—Benavides v. Orth, Tex. 
Civ.App., 120 S.W.2d 99. 

68. Ark.—State ex rel. Nunez v. 
St. Bernard Parish Democratic Ex¬ 
ecutive Committee, 116 So. 901, 165 
La. 686. 
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lawful intent of the voter controls,but a ballot 
will not be counted where it is invalid^® or where 
the voter’s meaning is not clearJi Where the 
commissioners have counted and tabulated the bal¬ 
lots cast for parish officers, they may properly re¬ 
fuse to count a ballot cast for parish officers there¬ 
after found in the box provided for ballots cast 
for state ofiicers.'^^ All votes cast for a candidate 
for a local office under variations in his name should 
be added together and counted for the one can¬ 
didate where it is shown that no other person of 
that name resides in the locality,^^ but where this 
is not shown the votes will not be added.74 Where 
the name of a candidate of one party is written 
in on the ballot of another party, the vote must be 
counted for nomination by the latter party. 

Secrecy in counting ballots- A statute requir¬ 
ing the votes to be publicly counted must be sub¬ 
stantially complied with,^® and a claimed correct¬ 
ness of the count is not a defense or a justification 
for counting the votes in secret.*^7 

d. Vote Necessary to Nomination 

Whether a candidate must receive a majority or a 
plurality of the votes cast is dependent .on statute or the 


rule of the party committee. As a general rule, in the 
absence of statute, where the one receiving the highest 
vote is ineligible the candidate receiving the next highest 
vote is not nominated. 

Dependent on statutory provisions, the success¬ 
ful candidate must receive a majority's or a plural¬ 
ity of the votes cast, and there may be an addi¬ 
tional requirement that a candidate of a' party 
which had no candidate for the office at the pre¬ 
vious election must receive a prescribed minimum 
number of votes.SO When authorized by statute, 
the executive committee of the party may decide 
whether nominations for certain offices shall be by 
majority or plurality,Si and in accordance with the 
decision of the committee the successful candidate 
must receive a majority of all the votes cast.S2 
Such a statute contemplates that the decision must 
be made prior to the date on which the results of 
the primary are canvassed and declared,S3 and a 
further provision that, if the party committee fails 
to decide, the nomination shall be by plurality is 
mandatory. S4 Where a candidate receives the req¬ 
uisite number of votes he is entitled as matter of 
law to the nomination in the absence of an ad¬ 
judication by a competent tribunal to the contra- 
ry.S6 In computing the number which constitutes 


69. Fla.—Wiggins v. State, 144 So. 
62, 106 Fla. 793. 

Me.—^In re Opinion of the Justices, 
126 A. 364, 124 Me. 453. 

N.Y.—Moritt v. Cohen, 7 N.T.S.2d 
338, 255 App.Div. 804, affirmed 

Morritt v. Cohen, 17 N.B.2d 679, 
279 N.Y. 617—^Devine v. Osmann, 
1 N.Y.S.2d 24, 164 Misc. 665, modi¬ 
fied on other grounds 299 M.Y.S. 
209, 252 App.Div. 787, affirmed 11 
N.B.2d 795, 275 N.Y. 639. 

S.C.—^Zimmerman v. Bennett, 151 S, 
E. 214, 154 S.C. 116. 

70. Tex.—^Nesbitt v. Cobum, Civ. 
App., 143 S.W.2d 229. 

W.Va.—State v. Heatherly, 123 S. 
B. 795, 96 W.Va. 685. 

71- N.y.—Moritt V. Cohen, 7 N.T.S. 
2d 338, 255 App.Div. 804, affirmed 
Morritt v. Cohen, 17 N.B.2d 679, 279 
N.Y. 617—^Devine v. Osmann, 1 
N.Y.S.2d 24, 164 Misc. 665, modified 
on other grounds 299 N.Y.S. 209, 
252 App.Div. 787, affirmed 11 N. 
E.2d 795, 275 N.Y. 639. 

Oral testimony as to intent 
A vote cannot be counted for a 
candidate on the testimony of a 
voter that he intended to vote for 
him where such is not apparent from 
the face of the ballot.—In re Elec¬ 
tion in Third Dist. of Ransom Tp., 
38 Fa.Dist. & Co. 609. 

73- La.—^Reeves v. Dean, 70 So. 
871, 138 La. 889. 

73- N.Y.—^In re Chapman, 19 N.Y. 
S.2d 161, 173 Misc. 959. 


Pa.—^Appeal, of Tlbby, 30 Pa.Dist. & 
Co. 245. 

Petition tmder inapplicable statute 
One who under variations of his 
name has received a majority of the 
votes cast for an office cannot re¬ 
quire the board of elections to de¬ 
clare him nominated under a stat¬ 
ute which enables a person nominat¬ 
ed under different names by more 
than one party to pray for an order 
declaring the petitioner by his true 
name to be the person nominated by 
the parties.—^In re Petition of 
Breene, 30 Pa.Dist. & Co. 348. 

74- Pa.—^Appeal of Tibby, 30 Pa. 
Dist. & Co. 245. 

76- Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

7a S.C.—McKnight v. Smith, 189 S. 
E. 361, 182 S.C. 378. 

77. S.C.—^McKnight v. Smith, su¬ 
pra. 

7a Ark.—^Home v. Pish, 127 S.W. 
2d 623, 198 Ark. 79—Bohlinger v. 
Christian, 75 S.W.2d 230, 189 Ark. 
839. 

Cal.—^March v. Board of Supers of 
Sacramento County, 192 P. 708, 183 
Cal. 756. 

Tex.—Allen v. Fisher, 9 S.W.2d 731, 
118 Tex. 38. 

79- Ky.—Cooper v. Montgomery, 20 
S.W.2d 479, 230 Ky. 633. 

8a N.D.—Udie v. Byrne, 233 N.W. 
648, 60 N.D. 108—Reichert v. 

Byrne, 210 N.W. 640, 54 N.D. 759. 
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81. Tex.—^Brown v. Darden, 50 S. 
W.2d 261, 121 Tex. 495. 

82. Tex.—^Brown v. Darden, 50 S.W. 
2d 261, 121 Tex. 495—Sartin v. 
Hudson, Civ.App., 143 S.W.2d 817— 
Wagner v. Yates, Civ.App., 119 S. 
W.2d 175—^Dunagan v. Jones, Civ. 
App., 76 S.W.2d 219. 

83. Tex.—Sartin v. Hudson, Civ. 
App., 143 S.W.2d 817. 

Pedsioii after pximary but before 
eauvass 

The Democratic executive commit¬ 
tee of a county did not fail to make 
an order, within meaning of statute, 
that nomination of county officers 
should be by majority vote merely 
because the order was not made 
until after the first primary, but 
before the committee had canvassed 
the results of the first primary vote. 
—^Anderson v. Aldrich, Tex.Civ.App., 
120 S.W.2d 605. 

84i Tex.—^Anderson v. Aldrich, su¬ 
pra—Cliett V. Williams, Civ.App., 
97 S.W.2d 272. 

85. Ky.—Cooper v. Montgomery, 20 
S.W.2d 479. 236 Ky. 633. 

La.—State ex rel. Lyons v. Demo¬ 
cratic State Central Committee, 115 
So. 740, 165 La. 531. 

Okl.—^tate V. Lasher, 244 P. 809, 116 
Okl. 273. 

Tex.—Taylor v. Nealon, 120 S.W.2d 
586, 132 Tex. 60—lies v. Walker, 
120 S.W.2d 418, 132 Tex. 6. 

Sole uomiuee for vacaaioies in courts 
of record 

Act July 8, 1919, P.L. 754, amenda- 
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a majority, votes cast for an ineKgible candidate 
are to be taken into account,^6 but votes cast for 
a deceased candidate are not to be counted if the 
death is generally known to the electors.87 it is 
within the power of the legislature to define what 
shall constitute a majority-^® Where the same per¬ 
son is a candidate of more than one political party 
for nomination at the primary election, he cannot 
be the nominee of any party unless he receives the 
requisite number of votes cast by that party.^9 In 
some states, to entitle a candidate to a certificate of 
nomination where his name did not appear on the 
ballot, he must have received sufficient votes from 
persons writing in his name on the ballot to equal 
the number required for a nomination paper.90 

Next highest vote. Unless otherwise provided 
by statute,®^ the general rule is that, where the 
one receiving the highest vote is for any reason 
ineligible, the candidate receiving the next highest 
vote is not nominated.92 A statute which provides 
that if the candidate receiving the highest number 
of votes has violated the corrupt practice act an 
innocent candidate receiving the next highest num¬ 
ber is entitled to the nomination is valid,93 and it 
is effective to confer the nomination in accordance 
with its provisions.94 

Tie vote. When so provided by statute, the re¬ 
sult in case of a tie vote must be determined by 
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lot,95 and another primary held to dissolve the tie 
is void.®6 A statute permitting the executive com¬ 
mittee of the party to nominate a candidate in case 
of a tie vote is not repealed by a statute providing 
for the printing on the general election ballot of the 
names of all candidates who have been nominated 
by convention or primary.®^ 

e. Custody of Ballots 

Statutes providing for the preservation and custody 
of the ballots must be complied with. 

Those in charge of the election must deliver 
the ballots to the officer prescribed by statute®^ 
and the direction for immediate delivery must be 
rigidly observed.®® Statutory provisions for safe¬ 
guarding the ballots after the count is completed 
are mandatory,^ and the ballots must remain in the 
custody of the proper officer,® but the officer in 
charge is not required to place them in a place 
where it would be impossible for any person to 
break in and get to them.® The main object of a 
statute directing ballot boxes to be filed in a par¬ 
ticular office is to preserve the contents inviolate 
so as to be available in event of any contest.^ 

f. Irregularities; Correctioii of Errors 

In the absence of fraud or prejudice, minor Irregular!, 
ties in canvassing the votes, in safeguarding the ballots, 
etc., do not void a primary election, but the election may 
be voided by a major violation of the statute. An error 
in the returns may be corrected. 


tory of Act July 24, 1913, P.L. 1001, 
§ 13. in accordance with the provi¬ 
sions of which the secretary of state 
proposed to certify the names of five 
candidates receivings the higrhest 
number of votes for printing on 
the official election ballot as candi¬ 
dates for five vacancies in the office 
of judge in Allegheny county as hav¬ 
ing received sufficient votes to con¬ 
stitute them sole nominees for the 
office, to the exclusion of a sixth 
candidate who had also received suf¬ 
ficient votes to constitute him a 
sole nominee, does not violate 
Const, art 1 § 5, declaring that elec¬ 
tions shall be free and equal, nor 
Const, art 8 § 7. relating le uni¬ 
formity of elections.—^Wasson v. 
Woods, 109 A. 214, 265 Pa. 442. 

86. Ark.—^Bohlinger v. Christian, 76 
S.W.2d 230, 189 Ark. 839. 

Tex.—Allen v. Fisher, 9 S.W.2d 731, 
118 Tex. 38. 

87. Cal.—^Blaine v. Board of Sup’rs 
of Alameda County, 35 P.2d 517, 1 
Cal.2d 486. 

Tex.—^Dunagan v. Jones, Civ.App., 76 
S.W.2d 219. 

88. Wash.—State ex rel. Bell v. Su¬ 
perior Court for King County, 83 
P.2d 246, 196 Wash. 428. 


89. Neb.—State v. Sheldon, 113 N.W. 
802, 80 Neb. 4. 

90. Cal.—People v. Zemansky, 175 P. 
408, 178 Cal. 803. 

91. Cal.—^Bowring v. Dominguez, 44 
P.2d 299, 3 Cal.2d 167. 

92. Ark.—Horne v. Pish, 127 S.W.2d 

623, 198 Ark. 79—Bohlinger v. 

Christian, 76 S.W.2d 230, 189 Ark. 
839. 

Cal.—Heney v. Jordan, 175 P. 402, 
179 Cal. 24, followed in Rodgers 
v. Jordan, 175 P. 406, 179 Cal. 811. 
Effect of statutory Chang’s from 
plurality to majority 
The general rule is unaffected by 
statutory change requiring for nom¬ 
ination a majority of all votes cast 
Instead of plurality.—^Bohlinger v. 
Christian. 76 S.W.2d 230, 189 Ark. 
839. 

93. Ky.—Creech v. Fields, 124 S.W. 
2d 503, 276 Ky. 359—Noble v. Bow¬ 
man, 60 S.W.2d 948, 249 Ky. 343 
—^Walker v. Taylor, 20 S.W.2d 727, 
230 Ky. 689—^Hibbard v. Page, 20 
S.W.2d 475, 230 Ky. 638—Mellon 
V. Goble, 276 S.W. 830, 210 Ky. 
711—Charles v. Planary, 233 S.W. 
904, 192 Ky. 511. 

94;. Ky.—Walker v. Taylor, 20 S.W. 
2d 727, 230 Ky. 689—^Booher v. 

169 


Smith, 20 S.-W.2a 477, 230 Ky. 643 
—Bingham v. Smith, 276 S.W. 838, 
210 Ky. 771. 

95. Ky.—Heitzman v. Voiers, 159 S. 
W. 626, 155 Ky. 39. 

Miss.—Omar v. West, 188 So. 917, 
186 Miss. 186. 

96. Miss.—Omar v. West, supra. 

97. Fla.—Board of Com’rs of Leon 
County V. State, 118 So. 313, 96 

' Fla. 495. 

9B. Ky.—Raymer v. Willis, 42 S.W. 

2d 918, 240 Ky. 634. 

99. Ky.—^Raymer v. Willis, supra. 

Requirement that ofilcers of elec¬ 
tion “immediately" deliver ballot box 
to clerk, and that ballot box be con¬ 
veyed “forthwith" means that ballot 
box must be delivered without un¬ 
necessary delay, as quickly as pos¬ 
sible, within reasonable time, or with 
due diligence.—^Raymer v. Willis, su¬ 
pra. 

1. La.—^McConnell v. Salmon, 141 
So. 73, 174 L€l 606—Welch v. Fitz¬ 
gerald, App., 144 So. 73. 

2. La.—Welch v. Fitzgerald, supra. 

3. Ark.—Horne v. Fish, 127 S.W.2d 
623, 198 Ark. 79. 

4 Fla.—State ex rel. Miller v. Cajp- 
michael, 197 So. 857. 
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In the absence of a showing of fraud or prej¬ 
udice, a primary election is not voided by mere 
irregularities in the counting or canvassing of the 
votes,5 in making or certifying the returns,® or in 
safeguarding the ballots,7 or by other minor irreg¬ 
ularities of the officials in the performance of their 
duties.® Likewise, slight discrepancies between 
tally sheets of votes do not necessarily vitiate an 
election or prevent a correct conclusion being 
reached from the face of the ballots.^ An election 
may be voided by a major violation of a statute,^® 
such as by counting votes in secret notwithstanding 
a statutory prohibition thereof.^^ 

Where irregularities are such that the person 
nominated cannot be determined, the party com¬ 


mittee which is vested with the power to call and 
conduct the primary may conduct another pri¬ 
mary. ^2 No presumption of legality or validity at¬ 
taches to any given ballot where election officers 
have secretly inserted spurious ballots. 

Correction of errors. A county board of elec¬ 
tions may correct an error in its returns,^^ pro¬ 
vided it takes official action,^® and a party com¬ 
mittee vested with exclusive authority to tabulate 
the returns may correct a palpable clerical or me¬ 
chanical error.^® When authorized by statute, the 
court may order a canvassing board to reconvene 
after its adjournment to correct an error apparent 
on the face of the returns,!*^ and inspectors of elec¬ 
tion who have failed to canvass the votes as re- 


5. Hawaii.—Cunningham v. Kuma- 
lae, 34 Hawaii 760. 

N.T.—^Friedman v. Lentol, 267 N.T. 
S. 1. 239 App.Div. 146—Jenss v. 
Niland, 224 N.T.S. 450, 130 Mise. 
S20. 

Place of oaiLvass 

Mere irregularity of the election 
officers in canvassing the ballots at 
a place other than the polling place 
will be disregarded.—^Nicholson v. 
Comins, 111 P. 289, 33 Nev. 881. 
ITiimber of comitevs 
The fact that the number of offi¬ 
cial counters does not comply with 
the statute is a mere irregularity 
and will not void the vote in that 
precinct.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 144 
Okl. 2d6. 

Placing words or marks on iMllots 
Words or marks placed on a bal¬ 
lot by officials when counting or 
canvassing the votes do not void the 
ballot. 

Me.—^In re Opinion of the Justices, 
126 A. 354, 124 Me. 453. 

N. T.—Moritt v. Cohen, 7 N,T,S.2d 

338, 255 App.Div. 804, affirmed 

Morritt v. Cohen, 17 N.E.2d 679, 
279 N.T. 617—Devine v. Osmann, 1 
N.Y.S.2d 24, 164 Misc. 665, modi¬ 
fied on other grounds 299 N.T.S. 
209, 252 App.Div. 787, affirmed 11 
N.E.2d 795, 275 N.T. 639. 

O. Ark.—Cain v. Carl-Iiee, 277 S.W. 
551, 169 Ark. 887. 

Hawaii.—Cunningham v. Eumalae, 
34 Hawaii 760. 

Da.—Vidrine v. Eldred, 96 So. 566. 
163 La. 779. 

3>elay in making xetams 

(1) Failure to make returns from 
a precinct within the time prescribed 
by statute does not necessarily in¬ 
validate the vote in that precinct.— 
Bozarth v. Election Board of Okmul¬ 
gee County, 291 P. 804, 144 Okl. 206 
—^Looney v. Election Board of Sem¬ 
inole County, 291 P. 654, 146 Okl. 
2'5, 71 A.L.R. 420. 

(2) A statute reauirlng that the 


central committee of a political par¬ 
ty conducting a primary convene on 
the Friday following to canvass the 
returns, and certify the results not 
later than the followfng Monday, is 
directory only, the intention being to 
require expedition in ascertaining 
and declaring the result but not to 
declare the certificate of election 
void because of the committee’s fail¬ 
ure to comply with the statute.—^Mc¬ 
Clain v. Fish, 251 S.W. 686, 159 Ark. 
199. 

Pailuve to date ceitiflcate of retuzns 
The legal effect and correctness of 
a certificate of returns by the can¬ 
vassing board is not destroyed by 
failure of the certificate to be dated, 
especially when the statute does not 
require that it be dated.—State ex 
rel. Addison v. Bowron, 75 S.W.2d 
850, 335 Mo. 1052, followed in State 
ex rel. Jenkins v. Bowron, 75 S.W.2d 
853 and State ex rel. Holbrook v. 
Bowron, 75 S.W.2d 853. 

7. Fla.—Coleman v. O’Neal, 106 So. 
351, 90 Fla. 430. 

La.—^Womack v. Nettles, 99 So. 290. 
155 La. 359. 

Failnze to seal ballot box 
A primary nomination is not void 
because a ballot box was not sealed, 
where the successful candidate was 
not responsible for the omission.— 
Reeves v. Dean, 70 So. 871, 138 La. 
889. 

Delay in d.eiiv6xy of ballot boxes 

(1) Failure of election officers to 
deliver ballot boxes immediately fol¬ 
lowing the election does not invali¬ 
date the returns if the integrity of 
the boxes and the ballots is sus¬ 
tained.—Hogg V. Combs, 63 S.W.2d 
465, 260 Ky. 400—^Raymer v. Willis, 
42 S.W.2d 918, 240 Ky. 634. 

(2) However, the evidence must be 
clear and convincing that the ballots 
have not been tampered with.—^Ray- 
mer v. Willis, supra. 

Proper d^very of ballot box to can- 
dldate 

A primary nomlnatlcm is not void 

170 


because a ballot box was delivered to 
the successful candidate, where he 
was the legal custodian thereof.— 
Reeves v. Dean, 70 So. 871, 138 La. 
889. 

8. Hawaii.—Cunningham v. Kuma- 
lae, 34 Hawaii 760. 

9. La.—^Koepp v. Crawford, 70 So. 
858, 138 La. 852. 

Dxcess number of ballots 
Court cannot direct new primary 
election because number of ballots in 
ballot box exceeded number shown 
by registers, in absence of fraud or 
irregularities.—In re Frlbush, 253 N. 
Y.S. 32, 141 Misc. 379. 

10. S.C.—^McKnight v. Smith, 189 So. 
361, 182 S.C. 378. 

11. S.C.—^McKnlght v. Smith, su¬ 
pra. 

12. La.—^Parker v. pemocratic Ex¬ 
ecutive Committee of Franklin 
Parish, 5 La.App. 712. 

18. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 463. 

14. N.C.—^Burgin v. North Carolina 
State Board of Elections, 198 S.E. 
592, 214 N.C. 140—Bell v. Board of 
Elections of Bertie County, 124 S. 
B. 311, 188 N.C. 311. 

15. N.C.—Burgin v. North Carolina 
State Board of Elections, 198 S.E. 
592, 214 N.C. 140. 

Amendment withont knowledge of 
board member 

Amendments to primary election 
returns pursuant to direction of 
state board of elections were void as 
a matter of law, where the returns 
were amended by two members of 
the county election boards without 
knowledge or consent of third mem¬ 
ber.—^Burgin v. North Carolina State 
Board of Elections, supra. 

18. La.—^Hunt v. Sims, 167 So. 188, 
184 La. 679. 

17. Minn.—Haroldson v. Norman, 
178 N.W. 1063, 146 Minn. 426. 
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quired by law may be ordered by the court to com¬ 
plete their duties.^8 Where the board of inspectors 
omits from the official returns a return of the num¬ 
ber of votes cast, the county clerk may resort to 
other official records in his possession to supply 
the missing material.^® In canvassing the votes, 
if the returns from any parish or ward mailed to 
the chairman of the judicial committee are missing, 
the committee should examine the duplicate and 
triplicate returns forwarded to the clerk of the 
court in sealed ballot boxes.^O 

g. Election at Primary 

In accordance with constitutional or statutory pro¬ 
visions, a candidate for a nonpartisan office may be elect¬ 
ed and not merely nominated if he receives a majority of 
all votes cast for the office. 

When so provided by constitution or statute, a 
candidate for a nonpartisan office who receives a 
majority of all votes cast for that office at the 
primary is elected and not merely nominated.^! A 
statute providing that in case there is but one per¬ 
son to be elected to a nonpartisan office the can¬ 
didate who receives at the primary a majority of 
all votes cast shall be the only candidate for the 
office at the general election manifests an intention 
by the legislature to make the nomination equiva¬ 
lent to election,22 and the statute applies even 
though there are only two candidates for nomina¬ 
tion at the primary.23 

h. Becouit 

(1) In general 

18. N.T.—^In re Fribush, 263 N.T.S. 

32. 141 Misc. 379. 

19. Hawaii.—Cunningrham v. Kuma-| 
lae, 34 Hawaii 760. 

20. La—Marrero v. Middleton, 59 
So. 791, 863. 181 La 372, 432. 

21. Cal.—^De Woody v. Belding, 292 
P. 265, 210 Cal. 461—McClintock v. 

Abel, 68 P.2d 273, 21 Cal.App,2d 

11 . 

Idaho.—Fisher v. Masters, 83 P.2d 
212, 59 Idahio 366. 

Offices outside couteouplatlou of pro¬ 
vision 

A city charter provision, that in 
primary candidate receivingr majority 
should be elected, was held not to 
apply to candidates without deslgna- 
tioifi for long term and short term as 
commissioner, such not being within 
the contemplation of the provision.— 

Swain V. McElwee, 216 N.W. 401, 241 
Mich. 4. 

Only name on ballot 
A primary law which provides 
that in case one candidate receives 


(2) Authority to recount or to order 

recount 

(3) Who entitled to recount 

(4) Prayer for recount; conditions 

precedent 

(5) Conduct of proceedings 

(6) Review 

(7) Costs 

(1) In General 

Although a recount may be permitted in an election 
contest, a recount proceeding is different from a contest. 

Special proceedings for a recount of the bal¬ 
lots are sometimes prescribed by statute either as 
an incident to a pending contest or independently, 
without regard to whether a contest is pending.24 
Although a recount may be permitted in a contest,25 
a recount proceeding is different from an election 
contest,23 and under some statutes it is not judicial 
in nature or final as to the nominee but is merely 
a method to bring about a recount of the ballots.27 

(2) Authority to Recount or to Order Re¬ 

count 

A court or other tribunal has authority to order a re- 
count when a contest is pending before it, but not other¬ 
wise, in the absence of statutory authorization. 

The court has power to order a recount when a 
contest is pending before it, 28 but not otherwise, 22 
unless authorized by statute.®® In some states 
courts having authority to review the action of 
election officials have power to correct or compel 
the correction of errors in the counting and can¬ 
vassing of the vote and the certification of the re- 

N’.D.—Olesen v. Hoge, 137 N.W. 826, 
23 N.D. 648. 

26. Ky.—^Moore v. Stephenson, 132 
S.W.2d 316, 279 Ky. 780. 

N.b.—Olesen v. Hoge, 137 N.W. 826, 
23 N.D. 648. 

Pa.—^In re Luzerne County Election 
Returns, 151 A. 897, 301 Pa. 247. 

27. Ind.—State ex rel. Lord v. Sul¬ 
livan, 15 N.E.2d 384, 214 Ind. 279, 
followed in State ex rel. Hoffman 
V. Sullivan, 15 N.E.2d 386, 214 Ind. 
705—Jordan v. Peacock, 150 N.E. 
60, 84 Ind.App. 86. 

N.T.—^Devine v. Osmann, 10 N.E. 
2d 467, 276 N.Y. 428, reversing 298 
N.T.S. 997, 252 App.Div. ^56. 
N.D.—Olesen v. Hoge, 137 N.W. 826, 
23 N.D. 648. 

2^ Ky.—^Lincoln County Democratic 
Executive Committee v. Baughman, 
121 S.W. 468, 134 Ky. 664. 

20 C.J. p 124 note 24. 

30. Pa.—^In re Luzerne County Elec¬ 
tion Returns, 161 A. 897, 301 P& 
247. 

20 C.J. P 124 note 25. 


a majority of all the votes cast for 
all candidates for the office his name 
will be the only one appearing on 
the ballot for- that office contena- 
plates only machinery for selection 
of candidates to be voted on in en¬ 
suing general election, and does not 
contemplate election of candidates to 
office.—^McClintock v. Abel, 68 P.2d 
273, 21 Cal.App.2d 11. 

22. NeV.—State v. Oldfield, 229 P. 

384, 48 Nev. 261. 

• 1 

3. Nev.—State v. Oldfield, supra. 

24^ Ind.—State ex rel. Lord v. Sul¬ 
livan-, 15 N.E.2d 384, 214 Ind. 279, 
followed in State ex rel. Hoffman 
V. Sullivan, 15 N.E.2d 386, 214 Ind. 
705—Jordan v. Peacock, 160 N.E. 
60, 84 Ind.App. 86. 

Pa.—^In re Luzerne County Election 
Returns, 151 A. 897, 801 Pa. 247. 

20 C.J. P 124 notes 19 [a], 31. 

Ky.—Moore v. Stephenson, 132 
S.W.2d 316, 279 Ky. 780—Hicks v. 
Kimbro, 276 S.W. 814, 210 Ky. 
265. 
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suit,31 or to set aside a canvass and direct a new 
canvass.32 a tribunal having authority to decide 
a contest has power to recount the ballots,33 and 
the power to recount is frequently conferred by 
statute on official boards,34 but in the absence of 
statute a board of canvassers or other election offi¬ 
cials have no power to recount the ballots.35 A 
statute-permitting the election board to recount the 
ballots after protest is unconstitutional where the 
constitution permits the ballots to be recounted in 
case of contest, and a contest is limited to proceed¬ 
ings in the court.36 Only the officials designated 
by statute may make the recount.37 ^ The court’s 
appointment of commissioners to recount the bal¬ 
lots is a ministerial rather than a judicial duty.33 

(3) Who Entitled to Recount 

The right to a recount is generally conferred on can¬ 
didates although under some statutes electors are entitled 
thereto. 

The right to a recount is generally conferred on 
candidates,3 3 although under some statutes electors 
are entitled thereto.40 
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(4) Prayer for Recount; Conditions Preced¬ 
ent 

To be entitled to a recount, a candidate must make 
a timely and proper petition or demand, and he must 
overcome the prima facie presumption of the correctness 
of the returns. A recount will not be granted where the 
integrity of the ballots has been destroyed. 

To be entitled to a recount, the candidate must 
make a proper petition or demand,4i within the 
time prescribed by statute,42 and, although the stat¬ 
ute does not limit the time for the-demand, if it 
must be made before the election board it must be 
made prio*r to the time the board becomes functus 
officio.43 In accordance with statutory provisions 
a candidate to be entitled to a recount must over¬ 
come the prima facie presumption of the correct¬ 
ness of the retums,44 and he must show that his 
claim is in good faith and on reasonable grounds.46 
Consent to entry of orders for a reexamination of 
ballot boxes cures possible irregularities in an ap¬ 
plication for reexamination and recount.46 Pro¬ 
ceedings for recount must be instituted within the 
time prescribed by statute,47 and where candidates 
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31. Minn.—^Hunt v. Hoffman, 146 N. 
W. 733, 126 Minn. 249. 

20 C.J. p 124 note 26. 

32. N.T,—^Walsh v. Church, 100 N. 
Y.S. 764, 116 App.Div. 82—Husch 
V. Parmlgiani, 106 N.T.S. 1097. 

Showing’ of irregnlaxlties 
In proceeding under election stat¬ 
ute, the prima facie showing of ir¬ 
regularities, whether innocent or not, 
requires full exercise of the plenary 
power of the court to order a re¬ 
count where vote is close.—^Kelly v. 
Cohen, 7 N.T.S.2d 63, 255 App.Div. 
787. 

33. Pa.—^In re Douglass’ Nomina¬ 
tion, 9 Pa.Dlst. 187. 

ITeoeBsity fox contest 

The executive committee cannot 
recount ballots unless and until, as 
provided by statute, a primary elec¬ 
tion contest based upon special al¬ 
legations of fraud and illegality in 
the conduct of the election is filed.— 
Benavides v. Orth, Tex,Civ.App., 120 
S.W.2d 99. 

34. Md.—White v. Laird, 96 A. 318, 
127 Md. 120. 

Okl.—Shelton v. McMillan, 143 P. 

196, 43 Okl. 486. 

20 C.J. p 124 note 22. 

35. Ohio.—State v. Russell, 130 N.B. 
19, 101 Ohio St. 365. 

Tex.—^Ferguson v. Huggins, 52 S.W. 
2d 904; 122 Tex. 95. 

36. Mo.—State ex rel. Hollman v. 
McElhinney, 286 S.W. 951, 315 Mo. 
731. 

87. Mich.—G-roesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251* Mich. 286. 


38. Ind.—State ex rel. Lord v. Sul¬ 
livan. 15 N.E.2d 384, 214 Ind. 279, 
followed in State ex rel. Hoffman 
v. Sullivan, 15 N.B.2d 386, 214 Ind. 
705—Jordan v. Peacock, 160 N.E. 
60, 84 lnd.App. 86. 

39. Okl.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
Board of Seminole County, 291 P. 
554, 146 Okl. 25, 71 AL.R. 420. 

20 C.J. p 124 note 23. 

The coTuity auditor who has 
charge of the duty of directing the 
printing of the ballots has no sueh 
interest as authorizes him to main¬ 
tain a petition to secure a recount 
of the ballots.—State v. King Coun¬ 
ty Super. Ct. 126 P. 937, 70 Wash. 
428. 

40. Pa.—^In re Somerset Primary 
Election Contest No. 3, 26 Pa.Dist. 
530. 

20 C.J.* P 124 note 31 [c]. 

41. Md.—^Terkes v. Board of Sup’rs 
of Elections of Cecil County, 117 
A. 772, 140 Md. 456. 

Okl.—^Ruggles V. Montgomery, 230 P. 

236, 107 Okl. 89. 

Effect of improper complaint 

Proceedings for recount taken on 
an improper complaint are void.— 
Benavides v. Orth, Tex.CivALpp., 120 
S.W.2d 99. 

Bequest for reconut by defendant 
Where petition contains merely a 
request for a recount and does not 
state grounds therefor, defendant 
may, in his answer, request a re¬ 
count in precincts not named in the 
petition.—^Moore v. Stephenson, 132 
S.W.2d 316, 279 Ky. 780. 
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Affidavit h^ sufficient 

Nev.—^Brown v. Dunn, 127 P. 81, 35 
Nev. 166. 

42. Md.—Yerkes v. Board of Sup’rs 
of Elections of Cecil County, 117 
A 772, 140 Md. 455. 

43. Okl.—^Ruggles v. Montgomery, 
230 P. 236, 107 Okl. 89. 

When board becomes fnnotus offi- 
eio 

County election board becon^s 
functus ofldcio so as to lose Jurisdic¬ 
tion to thereafter receive and pro¬ 
ceed under demand for recount of 
ballots in county primary election, 
when it has done all things required 
of it by law for determination and 
certification of nominees for all such 
offices appearing on ballot who were 
entitled to have their names as such 
nominees appear on general election 
ballot.—^Ruggles v. Montgomery, su¬ 
pra. 

44. Okl.—Brown v. Branson, 270 P. 
63, 139 Okl. 271. 

Probability that recount 'wiU favor 
^ contestant 

To overcome prima facie presump¬ 
tion of correctness of primary elec¬ 
tion returns, evidence must indicate 
at least probability that recount will 
be favorable to contestant.—^Brown 
V. Branson, supra. 

45. Okl.—^Brown v. Branson, supra. 

46. N.Y.—In re Holley, 198 N.B. 232, 
268 N.Y. 484. 

47. N.Y.—^Moran v. Cohen, 193 N.E. 
338, 266 N.Y. 699, affirming 276 N. 
Y.S. 475, 242 App.Div. 789. 
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do not file an application for recount within the 
prescribed time the count will be final although in 
tabulating votes for other candidates who filed ap¬ 
plications the count is found to be erroneous.^® 
The term “election” used without qualification in a 
statute requiring proceedings for recanvass or cor¬ 
rection of error to be instituted within a certain 
time after the election includes primary elections.'*^ 
An application for recanvass of the votes is refused 
where the only errors committed were clerical er¬ 
rors and did not affect the result^O 

Integrity of ballots. A recount will not be 
granted either in special proceedings for the pur¬ 
pose or in an election contest where the ballots 
have not been preserved as prescribed by statute 
or their integrity has been otherwise destroyed,®^ 
and the burden of showing a proper preservation of 
the ballots is on the person seeking a recount.52 A 
recount cannot be had without a determination by 
the board that the integrity of the ballots has been 


preserved, 53 and in so determining the board acts 
judicially and is subject to the appellate court’s 
supervision.®^ Substantial compliance with the 
statute pertaining to preservation is sufficient to au¬ 
thorize recount.®® A recount is deemed to reflect 
the true status of votes cast in the primary in the 
absence of a showing of tampering with the bal¬ 
lots or an opportunity for tampering.®® 

(5) Conduct of Proceedings 

A recount tribunal has only such authority on recount 
petitions as is given by statute. Accordingly it may only 
count the ballots and announce the results, and it cannot 
make extraneous Inquiries. 

An election board or recount tribunal has only 
such authority on recount petitions as is given by 
statute,57 and matters of contest not provided for 
in the statute cannot be determined.®® In accord¬ 
ance with the statute the duty of the board or tri¬ 
bunal is merely to count the ballots and announce 
the results,®® and it cannot order a new primary 


48. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

49. N.T.—In re Bewley, 245 N.T.S. 
105, 138 Misc. 108. 

50. N.Y.—^Application of Schiffman, 
7 N.Y.S.2d 606, 266 App.Div. 797. 

51. Fla.—State ex rel. Thomas v. 
Simpson, 183 So. 721, 134 Fla. 197. 

Ky.—^Ferguson v. Gregory, 287 S.W. 
962, 216 Ky, 382—Hicks v. Kimbro, 
276 S.W. 814, 210 Ky. 266. 

Mich.—Groesbeck v. Board of State 
Canvassers, 232 N.W. 387, 251 

Mich. 286—^Ritze v. Iron County 
Canvassers, 137 N.W. 964, 172 

Mich. 423. 

Okl.—^Looney v. Election Board of 
Seminole County, 293 P. 1066, 146 
Okl. 207—Bozarth v. Election 
Board of Okmulgee County, 291 P. 
804, 144 Okl. 206—^Looney v. Elec¬ 
tion Board of Seminole County, 291 
P. 554, 145 Okl. 26, 71 A.L..R. 420. 
Integrity of ballots held estab¬ 
lished authorizing a recount. 

Ky.—Moore v. Stephenson, 132 S.W. 

2d 316, 279 Ky. 780. 

Okl.—^Looney v. Election Board of 
Seminole County, 293 P. 1056, 146 
Okl. 207. - 

Allowance of further proof of In^ 
tegrity 

Trial court, in contest proceed¬ 
ings involving recount of ballots, 
properly allowed additional proof re¬ 
lating to Integrity of ballots, based 
on discrepancy shown by stub book, 
notwithstanding prior ruling uphold¬ 
ing ballots.—Cooper v. Montgomefry» 
20 S.W.2d 479, 230 Ky. 633. 

Pailnre of inspector to package bal¬ 
lots 

Under statute pertaining to re¬ 
count of primary election ballots, the 
failure of election inspector properly 


to tie ballots in packages and in¬ 
dorse thereon a statement showing 
the number and kind of ballots in¬ 
cluded therein was fatal to the re¬ 
count of such ballots by the board 
of state canvassers.—Hailwood v. 
Board of State Canvassers, 281 N.W. 
631, 286 Mich. 240—Groesbeck v. 

Board of State Canvassers, 232 N.W. 
387, 251 Mich. 286. 

Absence of tally sheet from boxes 
Absence of a copy of tally sheet 
from ballot boxes has no effect on 
protecting or preserving the bal¬ 
lots and does not justify refusal to 
recount ballots.—Groesbeck v. Board 
of State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

52. Ky.—^Ferguson v. Gregory, 287 
S.W. 952, 216 Ky. 382. 

La.—^McConnell v. Salmon, 141 So. 
73, 174 La. 606. 

Okl.—^Bozarth v. Election Board of 
Okmulgee County, 291 P. 804, 144 
Okl. 206—^Looney v. Election Board 
of Seminole County, 291 P. 564, 145 
Okl. 25, 71 A.L.R. 420. 

Bight to produce evidence after de¬ 
nial of motion 

Denial of motion for recount and 
for authority to introduce evidence 
to show proper preservation of bal¬ 
lots did not deprive contestant of 
taking evidence to show such.—^Fer¬ 
guson V. Gregory, 287 S.W. 952, 216 
Ky. 382. 

53. Okl.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
Board of Seminole County, 291 P. 
664, 145 Okl. 26, 71 A.L.R. 420. 

54. Okl.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
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Board of Seminole County, 291 P. 
554, 145 Okl. 25, 71 A.L.R. 420. 

55. Okl.—^Looney v. Election Board 
of Seminole County, 293 P. 1066, 
146 Okl. 207. 

56. Fla.—State ex rel. Peacock v. 
Latham, 170 So. 472, 125 Fla. 788. 

57. Okl.—^Bozarth v. Eleotion Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
Board of Seminole County, 291 P. 
554, 145 Okl. 25, 71 A.L.R. 420. 

58. Pa.—^In re Luzerne County Elec¬ 
tion Returns, 161 A. 897, 301 Pa. 
247—^In re Eighteenth Congression¬ 
al District Republican Nomination, 
119 A. 494, 275 Pa. 449. 

59. Me.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

20 C.J. p 124 note 22 [cL 
3>uty of govezxLor and coimoil under 
Maine statute 

(j.) Governor and council in cor¬ 
recting returns under L.1919 c 233, 
have power to inquire into circum¬ 
stances under which challenged 
votes were cast, and to ascertain 
facts, and to summon and examine 
witnesses, but cannot punish for 
contempt.—^In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

(2) There need not be unanimity 
on part of governor and council as 
to successful nominee, as majority 
will control.—^In re Opinion of the 
Justices, supra. 

(3) It is not duty of governor and 
council to investigate casting of bal¬ 
lots, unless facts, if ascertained to 
be as claimed, would authorize 
changing of record or return, as 
where noncompliance with ' manda¬ 
tory provisions is charged or fraud 
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election.®® Recount proceedings are limited to mat¬ 
ters apparent from the face of the returns,and, 
although the tribunal may pass on facts as shown 
from the face of the ballots,it cannot make any 
extraneous inquiry as to fraud,®® and it cannot de¬ 
termine whether ballots were cast by unauthorized 
persons,®^ or how such persons voted.®® Where 
the statute does not prescribe the order of counting 
precincts this is within the sound discretion of the 
board,®® but if the exercise of discretion is arbi¬ 
trary or capricious it may be controlled by the 
court.®7 The recount board must make such count 
as the election inspectors should have made,®® and 
they may do what the election inspectors should 
have done.®® The candidates are entitled to ob¬ 
serve the recount but the board may make reason¬ 
able regulations.^® There may be an appeal to the 


board of state canvassers from a recount by depu¬ 
ties designated by the board to take the recount, 
but there is no right to a frivolous appeal.Where 
ballots are invalid because of the omission of the 
poll clerk’s indorsement, they cannot be legalized 
by an indorsement while the ballots are being count¬ 
ed on recount proceedings. ^ 2 When so provided by 
statute, the report showing the result of the re¬ 
count must be filed with the clerk of court.^® 

(6) Review 

• In the absence of statutory authorization the court 
has no power to review particular decisions of the elec¬ 
tion officials in recount proceedings, and the record can 
be considered only on certiorari.. 

In the absence of statutory authorization, the 
court has no power to review particular decisions 
of the election officials in recount proceedings. ^4 


is alleg’ed.—In re Opinion of the Jus¬ 
tices, supra- 

(4) Fraud on part of election offi¬ 
cers in stuffing ballot box being di¬ 
rectly charged, governor and council, 
in. correcting returns, should in¬ 
quire into facts and circumstances. 
—In re Opinion of the Justices, su¬ 
pra. 

(5) Where exact number of spuri¬ 
ous ballots and name of candidate 
for whom they were cast can be as¬ 
certained by governor and council, 
that number may be deducted from 
total as given to that candidate ac¬ 
cording to record and return, but, if 
such proof is lacking, extraneous 
evidence may be adduced to establish 
how many ballots were actually cast 
by legal voters, and for whom, which 
can be done by sworn testimony of 
voters produced either personally or 
by deposition. No elector, however, 
is obliged to give testimony as to 
whom he voted for, although his re¬ 
fusal may result in loss of his vote. 
—^In re Opinion of the Justices, su¬ 
pra. 

(6) In absence of claim of fraud 
or that secretary of state did not 
furnish each municipality with stat¬ 
utory number of ballots, or such ad¬ 
ditional ballots as were requested, 
governor and council have right, 
but it is not their duty to investigate 
alleged insufficiency of primary elec¬ 
tion ballots in correcting returns, 
and the ballots actually cast must 
be counted.—In re Opinion of the 
Justices, supra. 

30 , Me.—^In re Opinion of the Jus¬ 
tices, supra. 

31* Pa.—^In re Luzerne County Flec¬ 
tion Betums, 151 A. 897, 301 Pa. 
247. 

12. Mich.—Groesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 285. 


83. Mich.—Groesbeck v. Board of 
State Canvassers, supra. 

Fraud or errors by election officials 

(1) In proceedings for. recounting 
ballots, court cannot pass on fraudu¬ 
lent conduct of election officers and 
others, which question can only be 
determined in contest proceedings, 
and even honest errors of law on 
part of election officers are not sub¬ 
ject to review.—In re Luzerne Coun¬ 
ty Election Betums, 161 A. 897, 301 
Pa. 247. 

(2) Where contents of ballot box 
are in such condition as to render 
impossible correct count, due to 
fraud, then returns of election offi¬ 
cers must be accepted in proceedings 
for recount.—In re Luzerne County 
Election Betums. supra. 

Voiding vote of entire district 
The votes of an entire district can¬ 
not be thrown out because disquali¬ 
fied voters were allowed to vote 
therein.—In re Luzerne County Elec¬ 
tion Returns, 151 A. 897, 301 Pa- 
247—^In re Eighteenth Congressional 
District Republican Nomination, 119 
A. 494, 275 Pa. 449—In re Republi¬ 
can Nomination for Office of Con¬ 
gressman In Twenty-Eighth Con¬ 
gressional Dist., 112 A. 74, 268 Pa. 
313. 

64. Okl.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
Board of Seminole County, 291 P. 
554, 145 Okl. 25, 71 A.L.R. 420. 

65. Okl.—^Bozarth v. Election Board 
of Okmulgee County, 291 P. 804, 
144 Okl. 206—^Looney v. Election 
Board of Seminole County, 291 P. 
554, 145 Okl. 26, 71 A.L.R. 420. 

66. W.Va.—^Brawley v. Kanawha 
County Court, 187 &E. 417, 117 W. 
Va. 691, 106 A.L.R. 924. 

Waiver by caadidate 
A candidate may withdraw or 
waive his demand as to recount in 
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any particular precinct.—^Brawley v. 
Kanawha County Court, supra. 

67. W.Va.—^Brawley v. Kanawha 
County Court, supra. 

68. Mich.—Groesbeck v. Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

69. Mich.—Groesbeck v. Board of 
State Canvassers, supra. 

Withdrawal of excess ballots 

Where original election returns 
show count of ballots, Including ex¬ 
cess number over poll lists, recount 
board must withdraw excess and 
proceed with recount where this was 
originally the duty of the election 
inspectors.—Groesbeck v. Board of 
State Canvassers, supra. 

70. Mich.—Groesbeck v. Board of 
State Canvassers, 232 N.W. 387, 

' 251 Mich. 286. 

Szamlnatlon of tally sheets, poll 
books, eto. 

Candidate at primary election de¬ 
manding recount was held entitled 
to examine tally sheets, poll books, 
and any contents of ballot packages 
in connection with actual recount of 
ballots.—^Brawley v. Kanawha Coun¬ 
ty Court, 187 S.B. 417, 117 W.Va. 691, 
106 A.L.R. 924. 

71. Mich.—Groesbeck v., Board of 
State Canvassers, 232 N.W. 387, 
251 Mich. 286. 

72. W.Va.—State v. Heatherly, 123 
S.B. 795, 96 W.Va. 685. 

73. Ind.—Jordan v. Peacock, 160 N. 
E. 60, 84 Ind.App. 86. 

74i Md.—^Fitzgerald v. Quinn, 161 A. 
660, 159 Md. 543. 

Okl.—^Bozarth v. Election Board of 
Okmulgee County, 291 P. 804, 144 
Okl. 206—^Looney v. Election Board 
of Seminole County, 291 P. 664, 
145 Okl. 25, 71 A.L.R. 420. 

Pa.—^Appeal of Healey, 181 A. 786, 
319 Pa. 510. 



29 C.J.S. 


ELECTIONS 


§ 120 


Where no right of appeal from the trial court is 
given the record can be considered only on certio¬ 
rari,'^® and in proceedings by certiorari the supreme 
court will not weigh the evidence or in other re¬ 
spects substitute its discretion for that of the low¬ 
er court.7€ 

(7) Costs 

Costs are to be collected in accordance with the stat¬ 
utes providing therefor. 

Costs of the recount are to be collected in ac¬ 
cordance with the statutes providing therefor.77 

§ 120. Contests 

a. In general 

b. Form and procedure generally 
c Grounds 

a. In (General 

The legislature has full authority to authorize pri¬ 
mary election contests if it does not overstep constitu¬ 
tional limitations. A candidate has no inherent right to 
contest, but the right must be established by party rules 
or by constitutional or statutory authority. The contest 
of an election of a candidate for a nonpartisan office who 


receives a majority of the vote is governed by general 
election statutes and not by primary election statutes. 

A primary election contest is in the nature of an 
inquiry by proper authority into the validity of the 
election,"^8 and it is not in essence merely a contro¬ 
versy between parties,7® although it has been held 
that the purpose of the court in all election contest 
cases is to determine which candidate received the 
highest number of legal votes.^o 

The court upon which jurisdiction to decide elec¬ 
tion contests is conferred is no less a court be¬ 
cause of such jurisdiction and the proceedings be¬ 
fore it are judicial proceedings.8^ 

The legislature has full authority to enact a law 
authorizing primary election contests if it does not 
overstep constitutional limitations,82 and according¬ 
ly the right of contest may be conferred by stat- 
ute,83 but the right is subject to such terms as the 
legislature deems proper.84 A candidate for nom¬ 
ination has no inherent or common-law right to 
contest his opponent’s nomination at a primary 
election,85 but the right must be established by party 
rules®6 or by constitutional or statutory authority.87 


BevLew of disnslssal of petition 
Supreme court on review of com¬ 
putation proceeding could not de¬ 
termine whether return board com¬ 
mitted abuse of discretion in dis- 
misslnir petition, since statute pro¬ 
viding for review of testimony on ap¬ 
peal of election contest case did not 
apply to computation proceeding nor 
authorize evidence in such proceed¬ 
ing to be brought before supreme 
court.—Appeal of Healey, supra. 

75. Pa.—^In re Luzerne County Elec¬ 
tion Returns, 161 A 897, 301 Fa. 
247. 

76. Pa.—Appeal of Healey, 181 A 
786, 81$ Pa. 510. 

77. W.Va.—^Brawley v. Kanawha 
County Court. 187 S.E. 417, 117 W. 
Va. 691, 106 AL.R. 924. 

FasrxaeiLt by oounty court 
Under statutes so providing the 
county court should pay expense in 
all instances, and where recount 
makes no change in result, county 
court may proceed to collect such 
sum from party asking recount.— 
Brawley v. Kanawha County Court, 
supra. 

Bond for costs 

Where a petition to the super¬ 
visors of election for an appeal from 
the decision of the Judges of elec¬ 
tion is unaccompanied by affidavits 
so that the petitioner is required by 
statute to give bond in an amount 
determined by and the sureties ap¬ 
proved by the Judge of the circuit 
court sufficient to cover the costs 
of the recount or recanvass, a copy 

of the petition for appeal should be 

« 


filed with the clerk of the circuit 
court to enable the court to estimate 
the probable costs of the recanvass 
asked.—^Yerkes v. Board of Sup’rs 
of Elections of Cecil County, 117 A 
772, 140 Md. 455. 

78. Ky.—G-reene v. Cawood, 20 S.W. 

2d 984, 230 Ky. 823. 

Pa.—^In re Douglass’ Nomination, 9 
Pa.DSst. 187. 

78- Ky.—Greene v. Cawood, 20 S. 
W.2d 984, 230 Ky. 823, 

80. Ala.—^Ex parte State ex rel. 
Bragg, 197 So. 32. 

Ark.—^Hailey v. Barker, 97 S.W. 2d 
923, 193 Ark, 191—^Taaffe v. San¬ 
derson, 294 S.W. 74, 173 Ark. 

970. 

81- Ill.—^People V. Taylor, 174 N.B. 
59, 342 111. 88. 

82. Mo.—State ex rel. McDonald v. 
Lollis, 33 S.W.2d 98, 326 Mo. 
644. 

83. Ky.—Hall V. Bryant, 276 S.W. 
825. 210 Ky. 260. 

Tex.—lies v. Walker, 120 S.W.2d 418, 
132 Tex. 6. 

Wash.—State v. Gilliam. Ill P. 401, 
60 Wash. 420. 

Statutes held vaOld 
Tex.—^Ashford v. Goodwin, 131 S.W, 
535, 103 Tex. 491, Ann.Cas.l913A 
699—^Anderson v. Ashe, 130 S.W. 
1044, 62 Tex.Civ.App. 262. 

84. Ark.—^Wilson v. Land, 265 S.W. 
661, 166 Ark. 182. 

Ky.—^Broek v. Williams, 86 S.W.2d 
324, 260 Ky. 669—Kash v. Smith, 
63 S,W.2d 617, 250 Ky. 490—^Brum- 
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leve V. Cronan, 197 S.W. 498, 176 
Ky. 818. 

85. Ky.—^Dodge v. Johnson, 276 S. 

W. 984, 210 Ky. 843—Hall v. 

Bryant, 276 SlW. 825, 210 Ky. 260 
—Brumleve v. Cronan, 197 S.W. 
498, 176 Ky. 818. 

La.—State v. Michel, 46 So. 430. 121 
La. 374. 

Mo.—State ex rel, and to Use of Con¬ 
ran V. Duncan, 63 S.W.2d 136, 138, 
333 Mo. 673, citing CSorpns OUzis. 
Okl.—^Brown v. Branson, 270 P. 63, 
139 Okl. 271—^Dabney v. Hooker, 
249 P. 381, 121 Okl. 193. 

86. Pa.—^In re Douglass’ Nomina¬ 
tion, 9 Pa.Dist. 187. 

87. Ark.—^Terry v. Harris, 64 S.W. 
2d 80, 188 Ark. 60—Cain v. Mc¬ 
Gregor, 32 S.W.2d 319, 182 Ark. 633 
—Gower v. Johnson, 292 S.W. 382, 
173 Ark. 120—Wilson v. Land, 266 
S.W. 661, 186 Ark. 182—Storey v. 
Looney, 265 S.W. 51, 165 Ark. 
455. 

Fla.—Gunn v. Robles, 130 So. 463, 
100 Fla. 816. 

Ga.—Sibley v. Park, 166 S.E. 212, 
216, 175 Ga. 846, citing Corpus 
Juris. * 

Ky.—^Dodge v. Johnson, 276 S.W. 984, 
210 Ky. 843. 

Okl.—^Dabney v. Hooker, 249 P. 381, 
121 Okl. 193. 

Tex.—^Nesbitt v. Cobum, Clv.App., 
143 S.W.2d 229. 

Va.—Penick v. Ratcllffe, 140 S.B. 

664, 149 Va. 618. 

20 C.J. p 119 note 92. 

Offices not lududed withlu statute 
(1) There can be no contest of 
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Although the term “contested election^* as used in 
some constitutional provisions has been held to in¬ 
clude primaries,as a general rule, unless made 
applicable either expressly or by implication,89 con¬ 
stitutional and statutory provisions relating to elec¬ 
tion contests generally do not apply to the contest 
of primary elections,80 especially where ‘the pri¬ 
mary statute itself makes provision for contest.®^ 
A statute conferring the right to contest primary 
elections should be liberally interpreted,^^ and it 
will be construed to include special primaries and 
run-ofif primaries.88 If a statute covers the entire 
field of primary election contests it repeals all for¬ 
mer statutes pertaining to the subject.84 

Election at primary by majority vote, A contest 
of a right to office of a candidate declared elected 
in a primary election under a statutory provision 
that a candidate for a nonpartisan office who, in a 
primary election, receives a majority of all votes 
cast for candidates for the office shall be elected to 


such office is a contest of an election and governed 
by general election statutes and not by primary stat¬ 
utes pertaining to contests for nomination.85 

b. Form and Procedure Generally 

The mode of contest and procedure Is governed by 
the primary statutes and the general provisions of the 
codes of procedure do not apply except as to matters not 
covered by the primary statutes. 

A contest of a primary election, in accordance 
with statutes providing therefor, is summary in 
character,® 6 and in form a special proceeding at 
law®7 unless the procedure prescribed is the same 
as in other civil cases.®® The statutes must be sub¬ 
stantially complied with;®® the mode of contest and 
procedure as prescribed by the statutes is exclu¬ 
sive,^ and, unless otherwise provided by statute,® 
it is not governed by the general provisions of the 
codes of procedure,® except as to matters, not cov¬ 
ered by the primary statutes.^ 


nomination to an office which is not 
included within the statute permit- 
tingr primary election contests.— 
Gunn V. Robles, 130 So. 463, 100 Fla. 
816. 

(2) Thus, where the statute is 
limited to candidates of political 
parties, there can be no contest of 
nominations to offices which can be 
filled only by nonparty candidates. 
—^Kluemper v. Zimmer, 41 S‘.W.2d 
1111, 240 Ky. 225—^Dodge v. John¬ 
son, 276 S.W. 984, 210 Ky. 843. 

88. Tex-—^Anderson v. Ashe, 130 S. 
W. 1044, 62 Tex.Civ.App. 262. 

89. Okl.—Dabney v. Hooker, 249 P, 
381, 121 Okl. 193. 

20 C.J. p 119 note 94. 

9a Ind.—^Martin v. Schulte,'182 N. 

E. 703, 204 Ind. 431. 

Mo.—State ex rel. McDonald v. Lol- 
lis, 33 S.W.2d 98. 326 Mo. 644. 

20 C.J. p 119 note 96. 

91. Tex.—Moore v. McCallum, 287 
S.W. 493, 116 Tex. 142. 

CoxLStTaction of general election laws 
Construction placed upon provi¬ 
sion of general election laws relat¬ 
ing to election contests does not 
necessarily apply to primary elec¬ 
tion contests.—^Hill v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 292 P. 662, 109 Cal.App. 91. 
Statute inoozLSistent with primary 
law 

Under a provision that general 
election laws shall apply in so far 
as they shall be consistent with the 
primary law, a general election con¬ 
test law does not apply to primaries 
when inconsistent with the primary 
statutes.—Rose v. Trask, 27 Hawaii 
596. 

98. Ark.—Hailey v. Barker. 97 S. 
W.2d 923, 193 Ark. 101—La Par- 


gue V. Waggoner, 76 S.W.2d 235, 
189 Ark. 757, followed in Burrow 

V. Wofford, 75 S.W.2d 241, 189 

Ark. 1171—Holmes v. Waggoner, 

75 S.W.2d 74. 189 Ark. 735—Rob¬ 
inson V. Knowlton, 40 S.W.2d 450, 
183 Ark. 1127. 

93. Ark.—^La Pargue v. Waggoner, 

76 S.W.2d 235. 189 Ark. 767, fol¬ 
lowed in Burrow v. Wofford, 75 S. 

W. 2d 241, 189 Ark. 1171. 

94. Okl.—^Brown v. Branson, 270 P. 
63, 139 Okl. 271. 

95. Cal.—McClintock v. Abel, 68 P. 
2d 273,- 21 Cal.App.2d 11. 

Idaho.—Fisher v. Masters, 83 P.2d 
212, 59 Idaho 366. 

Claim of election instead of nom¬ 
ination 

Under such a statute, a contest by 
a candidate who claims to be elect¬ 
ed and not merely nominated is not 
a primary election contest.—^Hender¬ 
son V. Carter, 273 P. 10, 34 Ariz. 528. 

96. Ark.—Gower v. Johnson. 292 S. 
W. 382, 173 Ark. 120. 

20 C.J. p 119 note 6. 

Prayer for order to show cause 
Form of proceedings in election 
contest, which prayed that Judge or¬ 
der defendant to show cause why 
plaintiff should not he declared 
nominee, is not objectionable where 
the statute provides for procedure' 
In a summary manner.—^Doughty v. 
Allen, 128 So. 514, 170 La. 556. 

97. Ark.—Logan v. Russell, 206 S. 
W. 131, 136 Ark. 217. 

98. Ky.—Hudson v. Manning, 68 S. 
W.2d 943, 250 Ky. 760. 

99. Ark.—^Parish v. Nelson, 57 S.W. 
2d 1037, 186 Ark. 1118—Cain v. 
McGregor. 32 S.W.2d 319, 182 Ark. 
633. 


Statute complied with 
Tex.—^McBride v. Cantu, Clv.App., 
143 S.W.2d 126. 

1. Fla.—^Bx parte Smith, 118 So. 
'306, 96 Fla, 512, followed in State 
ex rel. Davis v. Clarke, 118 So. 
308. 96 Fla. 518. 

Mo.—State ex rel. and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
138, 333 Mo. 673, cfting Corpus 
Juris. 

Okl.—Brown v. Branson, 270 P. 63. 
133 Okl. 271. 

Tex.—^Nesbitt v. Coburn, Clv.App., 
143 SW.2d 229.—Bickley v. Lands. 
Civ.App., 288 S.W. 514. 

20 C.J. p 119 note 99. 

2. Okl.—Jarman v. Mason, 230 P. 
488, 107 Okl. 76. 

3. Mo.—State ex rel. Bess v. Schult. 
App., 143 S.W.2d 486. 

Tex.—Sartwelle v. Dunn, Civ.App., 
120 S.W.2d 130. 

20 C.J. p 119 note 1. 

As dvll action 

(1) Contest proceedings under the 
law regulating primary elections do 
not constitute civil actions within 
the meaning of the code of civil 
practice of Arkansas.—Cowger v. El¬ 
lison. 299 S.W. 1031, 175 Ark. 478— 
Pearce v. Doyle, 224 S.W. 740, 145 
Ark. 371—^Logan v. Russell 206 S. 
W. 131, 136 Ark. 217. 

(2) Under express provisions of 
the statutes in Oklahoma the rem¬ 
edy in that state is by civil action. 
—Jarman v. Mason, 230 P. 488, 107 
Okl. 76. 

4. Miss.—Harris v. Stewart, 193 So. 
339, 187 Miss. 489. 

Tex.—^Nesbitt v. Coburn, Civ.App., 
143 S.W.2d 229. 
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Quo warranto and mandamus. Ordinarily quo 
warranto cannot be used to contest the right of a 
candidate to nomination,5 but, under a statute pro¬ 
viding that all primary election contests shall be 
decided in the same manner as provided by law for 
general elections, quo warranto may be used where 
it is available after a general election and where no 
other adequate remedy is provided.® A mandamus 
and certiorari proceeding by a candidate who does 
not .claim to be nominated to cancel the certificate 
of nomination issued to another and to order a new 
election is not an election contest. ^ 

c. Grounds 

Generally Irregularities to be sufficient as grounds for 
contest must be such as would alter the result of the 
election. Disqualification or ineiigibility of a candidate, 
vioiation of the corrupt practice act, etc., may be grounds 
in accordance with statutory provisions. 

Unless otherwise provided by statute, as a gener¬ 
al rule irregularities, to be sufficient as a ground for 
contesting a primary election, must be such as 
would in fact alter the result of the election.® The 
use of ordinary electioneering tactics and bun¬ 
combe,® and the perpetration of offenses not in any 
manner connected with the election,are not 
grounds, but violation of the corrupt practice act,^! 
or conviction of a candidate for a crime^^ is ground 
if so provided by statute. Disqualification or in¬ 
eligibility of a candidate is not a ground for con¬ 
test if not included within the statute enumerating 
the grounds,^® but it may be a ground where no 
other grounds for contest are specifically declared.^^ 
An error or omission in placing or a failure to place 
a candidate’s name on the ballot is not a ground for 


§ 121 

contest where the statute provides another exclu¬ 
sive remedy for the omission or failure.^S Where 
the statute provides for a remedy by protest at the 
time illegal votes are cast, the contestant not avail¬ 
ing himself of the remedy cannot urge the casting 
of the illegal votes as a ground for contest,^® but 
in the absence of a statutory prerequisite the con¬ 
testant is not required to object at the polls to pre¬ 
serve his ground of contest.^^ Where a candidate 
makes no objection before the primary to irregu¬ 
larities in the filing of other candidates he has been 
held to be estopped to contest the election on that 
ground,!® but the failure of a candidate to with¬ 
draw from the primary because of the ineligibility 
of his opponent,!® or because a mandatory require¬ 
ment in the preparation of the ballots has not been 
complied with,2® does not estop him from contesting 
on those grounds. A candidate who received a 
plurality of the vote at a primary may contest the 
validity of a second primary.called by the party ex¬ 
ecutive committee because no candidate for the of¬ 
fice received a majority vote where the committee 
had failed to prescribe a majority as necessary for 
nomination and the statute provides that if the 
party committee fails to do this a plurality is suffi¬ 
cient for nomination.®! 

§ 121. -By and against Whom Maintain¬ 

able 

As a general rule, subject to some exceptions, a con¬ 
test is maintainable oniy by the unsuccessful candidate 
claiming the nomination against the successful candidate. 

In accordance with statutory provisions the right 
to contest a primary election is conferred on an 
unsuccessful candidate at the election®® provided 


5. Fla.—^Ex parte Smith 118 So. 
306, 96 Fla. 512, followed in State 
ex rel. Davis v. Clarke, 118 So. 
308, 96 Fla. 518. 

6. Okl.—Jarman v. Mason, 229 P. 
459, 102 Okl. 278. 

20 C.J. p 119 note 7. 

7. La.—State ex rel. Nunez v. St. 
Bernard Parish Democratic Execu¬ 
tive Committee, 115 So. 901, 165 
La. 685. 

8. Ky.—Baker v. Colson, 275 S.W. 
879, 210 Ky. 277. 

La.—Landry v. Ozenne, 195 So. 14, 
194 La. 853. 

Oroiinds held liLsnfBLclexLt 
Ky.—Turner v. Linton, 109 S.W.2d 
642, 270 Ky. 297. 

9. Ky.—Baker v. Colson, 275 S.W. 
879. 210 Ky. 277. 

10. La.—^Molero v. Rowley, 194 So. 
7, 194 La. 527. 

11. Ky.—Judd V. Polk, 102 S.W.2d 
325, 267 Ky. 408—Halteman v. 
Grogan, 24 S.W.2d 921, 233 Ky. 

2d C.J.S.-12 


51—^Asher v. Broughton, 21 S.W.2d 
260, 231 Ky. 165—Bingham v. 

Smith, 276 S.W, 838, 210 Ky. 771 
—Charles v. Flanary, 233 S.W. 
904, 192 Ky. 511. 

Matters constituting violation of 
corrupt practice acts are consid¬ 
ered supra § 118 €. 

12. Ind.—Lucas v. McAfee, 29 N.E. 
2d 403, rehearing denied 29 N.E.2d 
688 . 

13. Miss.—McKenzie v. Thompson, 
191 So. 487, 186 Miss. 524. 

14b La.—Hall v. Godchaux, 90 So. 
145, 149 La. 733. 

15. Ky.—Faulkner v. Asher, 298 S. 
W. 691, 221 Ky. 272—Wheeler v. 
Patrick, 233 S.W. 1054, 192 Ky. 
529. 

16. La.—Bradley v. Neill, 141 So. 
382, 174 La. 702—Treadaway v. 
Plaquemines Parish Democratic 
Committee, App., 193 So. 609— 
Cambre v. Brignac, 140 So. 702, 19 
La.App. 437. 


Estoppel by mllng of attorney gen¬ 
eral 

Attorney general’s alleged ruling 
secured by sheriff that certain vot¬ 
ers were entitled to vote after pay¬ 
ing poll taxes was held not to estop 
candidate from contesting legality 
of their vptes.—Bradley v. Neill, 
141 So. 382. 174 La. 702. 

17. Ark.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

20 C.J. p 118 note 66 C^]. 

18. Wash.—State v. Superior Court 
in and for Spokane County, 249 
P. 974, 140 Wash. 518. 

19. La,—Hall v. Godchaux, 90 So. 
145, 149 La. 733. 

20. La.—Hart v. Picou, 86 So. 479, 
147 La. 1017. 

21. Tex.—Bickley v. Lands, Civ. 
App., 288 S.W. 514. 

22. Ark.—^Hays v. Harris, 65 S.W. 
2d 526, 188 Ark. 354. 
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he is able to claim with some substantial basis that 
he is, in fact, entitled to the nomination.23 The 
successful candidate has a right to institute contest 
proceedings where his status as the winner is at¬ 
tacked by a petition for a recount, in order to pro¬ 
tect his rights before the time limitation for con¬ 
tests has expired.24 A person who was not a can¬ 
didate cannot conduct a contest as contemplated 
and authorized by the Statutes,^® but in some ju¬ 
risdictions contests instituted by other persons have 
been entertained.26 When so provided by statute a 
contest may be maintained against the apparently 
successful candidate,27 and against him only;28 it 
is not maintainable against election boards, com¬ 
mittees, or officers29 unless the gist of the complaint 
is that they have unjustifiably deprived plaintiff of 
the nomination and he seeks to have their action 
annulled and set aside. 30 Under some statutes elec¬ 
tion officials may be brought in by the court al¬ 
though they are not to be cited into court in the 


first instance.2i A candidate who received a lesser 
number of votes than the contestant is not a nec¬ 
essary party to the contest,32 and candidates in the 
general primary only are not necessary parties in 
a contest of the run-off primary.33 When not re¬ 
quired by a statute as a condition precedent, a can¬ 
didate need not be free from guilt of violation of 
the corrupt practice act in order to contest an elec- 
tion.34 

§ 122. -Jurisdiction and Venue 

Courts have no inherent right to determine primary 
election contests but in accordance with statutory provi¬ 
sions the right may be conferred on party committees, of¬ 
ficial boards, or the courts. Venue of the contest must 
comply with the statute if provision Is made therefor. 

In accordance with statutory provisions, jurisdic¬ 
tion of primary election contests is conferred on 
party authorities or committees35 or on officers or 
official boards.33 The courts may review the de- 


La,—^Vldrine v. Eldred. 96 So. 566, 
153 La. 779. 

20 C.J. p 119 note 10. 

Sevlevr of party eomxaittee’s deci^ 
slon 

When so provided by statute, a 
candidate may protest in the first 
instance to the party committee and 
in event of an adverse decision he 
has the right to obtain a review by 
a court of competent jurisdiction.— 
Boos V. McClendon, 58 So. 582, 130 
La. 813—Triche v. Labiche, 46 So. 
130, 121 La. 138—20 C.J.’ p 119 note 
13 . 

23. Ark.—Storey v, Looney, 265 S. 

W. 61. 165 Ark. 455. 

La.—State ex rel. Lyons v. Demo¬ 
cratic State Central Committee, 
116 So. 740, 165 La, 531—^Llvau- 
dais V. Leovy, App., 193 So. 61.3— 
Treadaway v. Plaquemines Parish 
Democratic Committee, App., 193 
So. 609—Rawls v. Lindsey, App., 
165 So. 723. 

daim that aomlnee did not receive 
majority 

A candidate claiming only that ap¬ 
parent nominee did not receive ma¬ 
jority of legal votes, and that there 
should be a second primary, cannot 
maintain an election contest.—Reid 
V. Brunot, 96 So. 43, 153 La. 490. 
Effect of tie vote 

In suit to contest election, where¬ 
in defendant contended that he had 
been nominated by a majority of one 
vote, although there was in fact a 
tie, and hence no nomination, plain¬ 
tiff nevertheless had standing to sue, 
as against contention that he did not 
claim to be the nominee.—^Bell v. 
Quenard, 195 So. 504, 194 La. 956. 
Zhiproper preparatloxi of voters’ listsi 
(1) A candidate who bases his 
contest on the printed lists of vot¬ 


ers which were not prepared in com¬ 
pliance with statute cannot show 
that he is entitled to nomination and 
therefore his contest fails.—^Brown 
V. Nisler, 15 S.W.2d 314, 179 Ark. 
178. 

(2) However, where the contest 
is not based entirely on the printed 
lists it is not subject to dismissal, 
even though the printed lists were 
improperly prepared.—^Robinson v. 
Knowlton. 40 S.W.2d 450, 183 Ark. 
1127. 

24. Ky.—^Moore v. Stephenson, 132 
S.W.2d 316, 279 Ky. 780. 

25. Ky.—Prewitt v. Caudill, 63 S. 
W.2d 954, 250 Ky. 698. 

Contestant in another party’s pri¬ 
mary 

One claiming only the Democratic 
nomination for office of circuit 
judge could not contest Republican 
nomination for such ofiBice, where 
contestant did not enter Republican 
primary.—^Prewitt v. Caudill, supra. 

26. Minn.—^Harrison v. Nimocks, 
137 N.W. 972, 119 Minn. 635. 

27. La.—Vidrine v. Eldred, 96 So. 
566, 153 La. 779. 

20 C.J. p 120 note 14. 

28. La.—State ex rel. Nunez v. St. 
Bernard Parish Democratic Ex¬ 
ecutive Committee, 115 So. 901, 165 
La. 686—^Vidrine v. Eldred, 96 So. 
566, 153 La. 779—^Bailey v. Jan¬ 
vier, 45 So. 932, 120 La. 893. 

29. La.—State ex rel. Nunez v. St. 
Bernard Parish Democratic Ex¬ 
ecutive Committee, 116 So. 901, 
166 La. 685—Vidrine v. Eldred, 96 
So. 566, 153 La. 779—Bailey v. 
Janvier, 45 So. 932, 120 La. 893. 

Okl.—^Jarman v. Mason, 230 P. 488, 
107 Okl. 76. 


30. La.—Bauer v. Gilmore, La.App.. 
165 So. 739. 

Ordering second primary 
Where the suit is to compel the 
party committee In charge of the 
primary to declare plaintiff to be 
the successful candidate instead of 
ordering a second primary, the com¬ 
mittee is a proper and necessary 
party defendant.—^Bauer v. Gilmore, 
supra. 

31. N.T.—^In re Bewley, 245 N.T.S. 
105, 138 Misc. 108. 

Wash.—State ex rel. Pemberton v. 
Superior Court of Whatcom Coun¬ 
ty, 83 P.2d 346, 196 Wash. 468. 

32. Ky.—Goad v. Jackson, 109 S.W. 
2d 17, 270 Ky. 92. 

33. Ark.—^La Fargue v. Waggoner, 
75 S.W.2d 236, 189 Ark. 757, fol¬ 
lowed in Burrow v. Wofford, 76 S. 
W.2d 241, 189 Ark. 1171. 

34. Ark.—Cain v. Carl-Lee, 277 S. 
W. 651, 169 Ark. 887. 

Ky.—Greene v. Cawood, 20 S.W.2d 
984, 230 Ky. 823. 

35. Ala.—^Ex parte State ex rel. 
Bragg, 197 So. 32. 

Miss.—Shaw v. Burnham, 191 So. 
484, 186 Miss. 647. 

Tex.—Sterling v. Ferguson, 53 S.W. 

2d 753, 122 Tex. 122. 

20 C.J. p 120 notiB 18. 

Delegation of power 
Power to hear and determine pri¬ 
mary election contest, given execu¬ 
tive committee, being judicial, can¬ 
not be delegated to a subcommittee. 
—^Hyde v. Logan, 101 S.E. 41, 113 
S.C. 64. 

33. Kan.—^Thompson v. State Board 
of Canvassers, 193 P. 345, 107 
Kan. 661—^Thompson v. State 
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cision when the right- is conferred by statute, 
and in some jurisdictions it is held that their deci¬ 
sions are reviewable on certiorari even in the ab¬ 
sence of statute,but in other jurisdictions the 
decision of the party or official tribunal is final and 
conclusive, and the courts have no power to review 
jt,39 provided the tribunal has not acted in excess 
of its jurisdiction.^® Under some statutes or con¬ 
stitutional provisions courts or judges ^thereof are 
authorized to entertain and decide primary election 
contests in the first instance,but their jurisdic¬ 
tion in this respect is not inherent,^nd, unless au¬ 


thorized either expressly or by necessary implica¬ 
tion, they cannot determine election contests.^^ 
Where the constitution confers jurisdiction on the 
court it contemplates the court in session and the 
legislature cannot authorize a judge to hear the 
contest in vacation.Under a statute which per¬ 
mits determination of contests during a special term 
of court but does not provide the manner of calling 
a special session, the proceeding must be regarded 
as validly had at a special term if not at the reg¬ 
ular term where the parties in interest are present 
and do not object.^® Jurisdiction rests in the court 


Board of Canvassers, 192 P. 749, 
107 Kan. 548. 

20 C.J. P 120 note 19. 

Scope of authority 
The boards created by the primary 
election law to consider and decide 
objections to certificates of nomina¬ 
tion, under Gen. St. 1915 § 4204, are, 
in matters of procedure, invested 
with all the authority which cor¬ 
responding contest boards under the 
general election law possess, and In 
the conduct of a contest, the elec¬ 
tion contest code should be adopted 
and followed. They have auasi-ju- 
dicial powers, and have jurisdiction 
to decide, not only on formalities 
relating to certificates and papers, 
but on grounds of contests, such as 
counting of legal ballots and rejec¬ 
tion of illegal ballots.—Thompson 
V. State Board of Canvassers, 193 
P. 345, 107 Kan. 561. 

37. Ark.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

Tex.—^Benavides v. Atkins, 120 S.W. 
2d 415, 132 Tex. 1—Gettys v. Cob¬ 
ble, Civ.App., 244 S.W. 860. 

20 C.J. P 120 note 22. 

Duty to construe statute to advance 
remedy 

It is the duty of the courts to 
construe the statute making party 
nomination contest matters for judi¬ 
cial decisions in a way to advance 
the remedy provided by the act rath¬ 
er than to render it futile or un¬ 
availing.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

Special judicial tribunal 

(1) The special tribunal set up by 
the corrupt practices act has au¬ 
thority to determine whether those 
voting' or offering to vote at pri¬ 
mary election are qualified electors 
and entitled to vote, and whether 
in all substantial respects the elec¬ 
tion was fairly and honestly held 
in compliance with provisions of the 
law.—McKenzie v. Thompson, 191 
So. 487, 186 Miss. 526. 

(2) In election contest, whether 
the particular issues are presented 
by contestant or by contestee, it is 
the duty of county executive com¬ 
mittee of political party to act upon 


them, and its action or refusal to 
act then comes within the scope of 
inquiry which either the contestant 
or contestee may present before spe¬ 
cial judicial tribunal for judicial 
review.—Shaw v. Burnham, 191 So. 
484. 186 Miss. 647. 

(3) The tribunal has no jurisdic¬ 
tion to review the determination of a 
party committee where the condi¬ 
tions precedent have not been com¬ 
plied with.—^Pearson v. Jordan, 192 
So. 39, 186 Miss. 789. 

38. S.C.—Hyde v. Logan, 101 S.E. 
41, 113 S.C. 64—^Ex parte Sanders, 
31 S.E. 290, 53 S.C. 478. 

39. Ala.—^Ex parte State ex rel. 
Bragg. 197 So. 32—Garrett v. Cun- 
Inghame, 100 So. 845, 211 Ala. 430. 

20 C.J. p 120 note 20. 

40. Iowa.—Jones v. Fisher, 137 N. 
W. 940, 156 Iowa 582. 

20 C.J. p 120 note 21. 

41. Ill.—^People V. Taylor, 174 N.R 
59, 342 Ill. 88. 

Ky.—^Hudson v. Manning, 63 S.W.2d 
943, 250 Ky. 760.' 

Mo.—State ex rel. Bess v. Schult, 
App., 148 S,W.2d 486. 

Pa.—In re McCormick’s Contested 
Election, 126 A. 568, 281 Pa. 281. 
Tex,—Sterling v. Ferguson, 53 S.W. 
2d 753, 122 Tex. 122—Kinnard v. 
Lee, Civ.App., 244 S.W. 1046. 

20 C.J. p 120 note 23. 

Appeal from computation board 
Appeal from report of computa¬ 
tion board is not condition precedent 
to contest primary election, as laws 
regulating such elections and cer¬ 
tification of candidates contemplate 
expedition, and do not encourage ap¬ 
peals.—^In re McCormick's Contest¬ 
ed Election, 126 A. 568, 281 Pa. 281. 
Rule to show cause entered by asso¬ 
ciate judge 

Associate judge was held empow¬ 
ered to entertain petition in .pri¬ 
mary election contest and enter a 
rule on respondent to show cause, 
notwithstanding court was in ses¬ 
sion on presentation of petition, 
such order not being one within Act 
May 19, 1874, §§ 11, 12 (P.L. 211 
CPa.St.1920 §§ 10083, 10084]). but 
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one which on return day court as 
whole would discharge or make ab¬ 
solute, and, if rule was made ab¬ 
solute court would then make or¬ 
der within § 12, fixing time and 
hearing of complaint.—^In re .McCor¬ 
mick’s Contested Election, supra. 

42. Ky.—Pflanz v. Foster, 159 S.W. 
641, 155 Ky. 15. 

Wash.—State v. Beeler, 271 P. 333, 
149 Wash. 473. 

43- Iowa.—State v. Carrington, 190 
N.W. 390, 194 Iowa 786. 

Ky.—Prewitt v. Caudill. 63 S.W.2d 
954. 250 Ky. 698. 

La.—^Reid v. Brunot, 96 So. 43, 153 
La. 490. 

Pa.—In re Contest of Election of 
Ransley, 111 A. 876, 268 Pa. 303. 
Wash.—State v. Beeler, 271 P. 333, 
149 Wash. 473. 

W.Va.—^Luther v. McClaren, 104 S.E. 

294, 87 W.Va. 133. 

20 C.J. p 120 note 25. 

Duty to detexmlno contest 

In the absence of a statute so 
providing, the superior court judge 
is not required to hear and deter¬ 
mine a primary election contest.— 
Sibley v. Park, 166 S.E. 212, 175 Ga. 
846. 

44. Mo.—State ex rel. Dorsey v. 
Sprague, 83 S.W.2d 102, 326 Mo. 
654—State ex rel. McDonald v. 
Lollis, 33 S.W.2d 98, 326 Mo. 644. 

Tex.—^Moore v. McCallum, 287 S.W. 
493, 116 Tex. 142—Ashford v. 

Goodwin, 131 S.W. 535, 103 Tex. 
491—^Kinnard v. Lee, Civ. App., 
244 S.W. 1046. 

45. Ark.—^Hailey v. Barker, 97 S.W. 
2d 923, 193 Ark. 101. 

Court order providing for regular 
sessions 

A session of county courts author¬ 
ized by statute to be held in August 
was held to be a regular session or 
term at which notice of election con¬ 
test could have been docketed, not¬ 
withstanding order of particular 
court providing for beginning of 
four regular terms of court in other 
months.—^Brawley v. Kanawha Coun¬ 
ty Court, 188 S.E. 139, 117 W.Va. 
697. 
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and not in the judge, and the fact that the judge 
before whom the contest was initiated leaves the 
state does not affect the jurisdiction of the court 
for further proceedings.^^ A court with jurisdic¬ 
tion over the contest may issue a temporary injunc¬ 
tion,but it cannot enjoin the holding of the gen¬ 
eral election until the contest is disposed of,^^ nor 
prevent the certification of a candidate’s name after 
the time arrives when it must be certified in order 
to be placed on the ballot.^® 

A court of equity has no jurisdiction of a primary 
election contest,5® and cannot interfere therein by 
in junction,51 even to protect the statutory rights 
of candidates.52 However, a court of equity may 
issue a mandatory injunction to compel a contest 
tribunal to entertain and decide a contest,®^ al¬ 
though the court is without power to give direc¬ 
tions as to the manner of trial, the evidence to be 
received, or how the case shall be decided.54 

Venue, Statutes vesting the courts with juris¬ 
diction of primary election contests sometimes pre¬ 
scribe the place of trial. When so provided by stat¬ 
ute, a contest for a county office must be brought 
in the county where the election was held,®® and a 
contest for a circuit or district office is to be brought 
within any county in the circuit or district.®® A 


general statute dividing a county into separate ju¬ 
dicial districts, and providing that no resident of 
one district may be sued in another, has reference 
to ordinary civil actions and does not apply to elec¬ 
tion contests considered as special proceedings,®7 
and a suit to contest a nomination to a county office 
may be brought in the court of any district within 
the county.®® Where the election statute expressly 
provides th^t a contestant must proceed by civil ac¬ 
tion, the contest must be brought in the county in 
which defendant resides or may be summoned, in 
compliance with the general statute pertaining to 
civil actions.®® 

§ 123. -Time for Instituting 

Statutes or party rules sanctioned by statute pre¬ 
scribing the time for instituting the contest are manda¬ 
tory unless the contestee may and does waive the ir¬ 
regularity. General rules as to the computation of time 
apply. 

Generally, under statutes or party rules sanc¬ 
tioned by statute, the proceedings to contest a nom¬ 
ination, whether commenced by service of notice, 
filing of a complaint, or otherwise, are to be insti¬ 
tuted within a specified number of days after the 
canvass is completed and the result is declared or 
a certificate of nomination is awarded.®® This re- 


40 . in.— People V. Taylor, 174 N.E. 
59, 342 IlL 88. 

47. Tex.—Sterling v. Ferguson, 53 
S.W.2d 753, 122 Tex. 122. 

After case moot 

Injunction in election contest 
could not be sustained after date on 
which case became moot.—^Thomason 
V. Seale, 53 S.W.2d 764, 122 Tex. 
160. 

48. Tex.—Sterling v. Ferguson, 53 
S.W.2d 753, 122 Tex. 122. 

49. Tex.—Thomason v. Seale, 53 S. 
■W.2d 764, 122 Tex. 16 0^—Sterling 

V. Ferguson, 53 S.W.2d 753, 122 
Tex. 122. 

Preservation of subject matter of 
litigation 

That injunction had been issued in 
election contest, which might pre¬ 
vent nominee’s name from going on 
ticket, would not avail to preserve 
subject matter of litigation after 
time arrived when it was duty of 
election officers to comply with pre¬ 
election statutes.—Thomason v. 
Seale, 53 S.W.2d 764, 122 Tex. 160. 

50. Ark.—Storey v. Looney, 265 S. 

W. 51, 165 Ark. 455—Walls v. 
Brundidge, 160 S.W. 230, 109 Ark. 
250, Ann.Cas.l915C 980. 

51. Ark.—Walls v. Brundidge, su¬ 
pra. 

52. Ark.—^Walls v. Brundidge, su¬ 
pra. 


Fraud by party committee 
Even though a state central com¬ 
mittee acted fraudulently in deter¬ 
mining a contest, and there was no 
time for an appeal to the state con¬ 
vention, the fraud will not give 
courts of chancery Jurisdiction to 
review the finding and declare the 
result of the election.—Walls v. 
Brundidge, supra. 

53. Ky.—^Lincoln County Demo¬ 
cratic Executive * Committee v. 
Dougherty, 120 S.W. 343, 134 Ky. 
402. 

20 C.J. p 120 note 29. 

64. Ky.—Lucas v. Avis, 89 S.W. 1, 
28 Ky.L. 184. 

20 C.J. p 120 note 30. 

56. Ark.—^Holmes v. Waggoner, 75 
S.W.2d 74, 189 Ark. 735. 

“Proper county” 

A statute providing that the su- 
! perior court of the “proper county” 
may entertain a primary election 
contest means the superior court of 
the county in which the election was 
held.—In re Snyder, 110 P. 820, 158 
Cal. 218. 

66- Ark.—^Morrow v. Strait, 53 S. 

W.2d 857, 186 Ark. 384. 

Proseoutliig attorney as state offi¬ 
cer 

Office of prosecuting attorney is 
“state office,” but prosecuting attor¬ 
ney is not “state officer” within stat¬ 
ute requiring contest of nominations 
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for such offices in Pulaski circuit 
court, and the contest is properly in¬ 
stituted in any county within the 
circuit.—^Morrow v. Strait, supra. 

67. Ark.—^Pearce v. Doyle, 224 S.W. 
740, 145 Ark. 371. 

58. Ark.—^Holmes v. Waggoner, 75 
S.W.2d 74, 189 Ark. 735, overruling 
Cowger V. Ellison, 299 S.W. 1031, 
175 Ark. 478—Pearce v. Doyle, 224 
S.W. 740, 146 Ark. 371. 

59. Okl.—Jarman v. Mason, 230 P. 
488, 107 Okl. 76. 

eCK Ark.—^Nelson v. Parrish, 53 S. 

W.2d 985, 186 Ark. 427. 

S.C.—State V. State Democratic Ex¬ 
ecutive Committee, 76 S.E. 817, 93 
S.C. 321. 

Tex.—Sterling v. Ferguson, 53 S.W. 
2d 753 , 122 Tex. 122—^Benavides v. 
Orth, Civ.App., 120 S.W.2d 99. 

20 C.J. p 120 note 34. 

Tanatiou iu time for contest 
In accordance with statutory pro¬ 
visions, an unsuccessful candidate 
has a longer period of time in which 
to institute a contest before the 
court than to Institute a contest be¬ 
fore the party committee.—Sterling 
V. Ferguson, 53 S.W.2d 753, 122 Tex. 
122 . 

After election a primary contest 
cannot be instituted.—^In re Scott 
126 N.B. 717, 228 N.Y. 666, dismiss¬ 
ing appeal 180 N.Y.S. 952, 189 App. 
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quirement is mandatory, and if not complied with 
the contest cannot be maintained,unless the con- 
testee may and does waive the irregularity.®^ Ac¬ 
tual service of process within the time limit is not 
necessary where the proceedings are properly in¬ 
stituted in another manner,and where the com¬ 
plaint has been timely filed, but issuance of proc¬ 
ess is delayed because of circumstances beyond the 
control of the contestant, jurisdiction of the court 
is not defeated.®^ The limitation begins to run at 
the time the officials declare the result or take final 
action in canvassing the returns rather than at the 
time the certificate of nomination is issued under 
statutes providing for contest within a certain period 
of time after the certification of nomination or cer¬ 
tification of the vote,®® and even under statutes pro¬ 
viding for notice of contest within a certain period 
after the officials have awarded the certificate of 
nomination where it is the mandatory duty of the 
officials, except under circumstances stated in the 
corrupt practice act, to award the certificate imme¬ 
diately upon declaring the result.®® Where the stat¬ 
ute provides for contest after the completion of the 


§ 123 

final canvass, time does not begin to run until the 
result is declared even though the canvassers delay 
beyond the time limited for canvass.®^ Under a 
statute requiring notice of contest to be given with¬ 
in a certain period from the time the candidate shall 
claim to have been nominated, the period runs from 
the day of the primary election.®® A statute limit¬ 
ing the time during which a suit may be brought to 
set aside a nomination because of a crime or an of¬ 
fense of the nominee does not apply where the nom¬ 
ination is questioned for the nominee’s lack of resi¬ 
dence qualifications.®® 

Computation of time. In accordance with the 
general rules as to the computation of time, where 
the statute requires the contest to be instituted with¬ 
in a certain number of days from the time of an 
act of the election officials the day on which the 
act is done is included in computing the time,^® but 
where the time is to be counted from a certain day 
that day is excluded in the computation.Under 
the interpretation of some statutes the time is to 
be computed from the exact hour of the act.'^^ An 


I>iv. 92-6, and reargument denied 
WT N.E. 921, 228 N.T. 611. 

Complaint lield timely filed 
Ark.—Cain v. McGregor, 32 S.W.2d 
319, 182 Ark. 633. 

61. Ark.—^Hays v. Harris, 65 S.W. 
2d 526, 188 Ark. 354—Cain v. Mc¬ 
Gregor, 32 S.W.2d 319, 182 Ark. 
633—Gower v. Johnson, 292 S.W. 
382, 173 Ark. 120—Wilson v. Land, 
265 S.W. 661, 166 Ark. 182. 

Ky.—^Davis v. Preston, 20 S.W. 2d 
723, 230 Ky. 716. 

La.—Smith v. Fitch, App., 194 So. 
435. 

N.D.—Soules V. Wolf, 256 N.W. 757, 
65 N.D. 194. 

Tex.—Howard v. Daniel, Civ.App., 76 
S.W.2d 141. 

20 C.J. p 121 note 35. 

Power of court to authorize service 
Court is without power to author¬ 
ize affidavit or notice containing 
ground for contest of nomination to 
be served for first itme after ex¬ 
piration of statutory time for con¬ 
testing nomination.—Soules v. Wolf, 
256 N.W. 757, 65 N.D. 194. 

62. Ky.—Lay v. Rose, 197 S.W. 921, 
177 Ky. 303. 

S.C.—State V. State Democratic Ex¬ 
ecutive Committee, 76 S.E. 817, 93 
S.C. 321. 

6 a N.T.—In re Bewley. 245 N.T.S. 
105, 138 Misc. 108. 

Word ‘^stitnted,” used in law re¬ 
quiring proceeding for reholding 
primary election to be instituted 
within ten days of primary, means 
^‘originate” and does not require ac¬ 
tual service within ten days.—^In re 
Bewley, supra. 


Order requiring answer 

A contest is “brought,” within a 
statute requiring it to be brought 
within a time specified, where the 
petition is presented within the time 
limited, although the order requiring 
contestee to answer Is not made 
within that time.—^Thornhill v. Wear, 
59 So. 901, 131 La. 458. 

64. Ark.—Matthews v. Warfield, 144 
S.W.2d 22. 

Ky.—Prewitt v. Caudill, 63 S.W.2d 
954, 250 Ky. 698. 

65. Ark.—^Hays v. Harris, 65 S.W.2d 
526, 188 Ark. 354—^Wilson v. Land, 
265 S.W. 661, 166 Ark. 182. 

La.—Smith v. Pitch, App., 194 So. 
435. 

Jurisdiction to hear contest before 
award of certificate 
Notwithstanding a statute which 
provides that the county clerk, as 
directed by the county executive 
committee, shall publish the names 
of successful candidates as a party 
prior to, and that objections to the 
nomination be made within five 
days thereafter, and that, unless ob¬ 
jection is so made, no nomination 
shall be contested, under another 
statute providing for filing contests 
with the executive committee with¬ 
in five days after its declaration of 
the result, a county executive com¬ 
mittee had authority and jurisdiction 
to hear and decide a contest prior to 
the chairman's certificate of nomina*- 
tions to the clerk.—Gettys v. Cobble, 
Tex.Civ.App., 244 S.W. 360. 

66 . Ky.—Grubbs v. Duffy, 20 S.W. 
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2d 719, 230 Ky. 753—Whitt v. How¬ 
ard, 275 S.W. 794, 210 Ky. 215. 

20 C.J. p 120 note 34 [b]. 

Filing of tabulation. 

(1) Tabulation of votes entered 
and totaled in book in county clerk’s 
office constituted filing^ of tabula¬ 
tion as regards time for contest.— 
Grubbs v. Duffy, 20 S.W.2d 719, 230 
Ky. 753. 

(2) Action of secretary of election 
commission in taking book from 
county clerk’s office did not affect 
previous filing of tabulation of votes. 
—Grubbs v. Duffy, 20 S.W.2d 719, 
230 Ky. 753. 

67- Cal.—^Miller v. Kern County Su¬ 
per. Ct., 144 P. 978, 25 Cal.App. 
607. 

68 - Or.—Osborne v. Zimmerman, 105 
P.2d 1097, 

69- Mont.—Snyder v. Boulware, 96 
P.2d 913, 109 Mont. 427. 

70. Ky.—^Davis v. Preston, 20 S.W. 
2d 723, 230 Ky. 716—Grubbs v. 
Duffy, 20 S.W.2d 719, 230 Ky. 753 
—Landrum v. Cockrell, 20 S.W. 2d 
464, 280 Ky. 599—Jones v. Cooper, 
20 S.W.2d 458, 230 Ky. 666—Whitt 
V. Howard, 275 S.W. 794, 210 Ky. 
215—^Damron v. Johnson, 233 S.W. 
745, 192 Ky. 350—Price v. Russell, 
159 S.W. 573, 154 Ky. 824. 

20 C.J. p 120 note 34 [d]. 

71- Or.-^sborne v. Zimmerman, 105 
P.2d 1097. 

78- La.—^Brown v. Democratic Par¬ 
ish Committee of St. Bernard Par¬ 
ish, 165 So. 167, 183 La. 967, fol¬ 
lowed in Acosta v. Democratic 
Parish Committee of St Bernard 
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intervening Sunday is to be excluded,^^3 t)ut the day 
on which the complaint is filed or the notice given 
is to be counted.*^^ 

§ 124.. - Notice and Process; Appearance 

Service of notice in compliance with the statutory 
requisites is mandatory unless waived by the contestee. 

In accordance with statutory provisions, the con¬ 
testee is to be served with notice or some form of 
process,^5 which must state the grounds of the con- 
test"^^ and the time when and the place where the 
contestee is required to answer,and which must 
in all other respects substantially comply with the 
statutory requisites'^ This requirement is manda¬ 


tory,*^® and if it is not complied with the court ac¬ 
quires no jurisdiction over the contestee®® and any 
judgment rendered is void,®^ unless the contestee 
waives the irregularity,®® such as by entering a 
general appearance®® or participating in the contest 
on its merits.®^ The notice provided for in the pri¬ 
mary statute is exclusive,®® and statutes providing 
for service of notice in general election statutes are 
inapplicable.®® Notice or process should be served 
by the person specified by statute,®"^ but it may be 
served by a private person if all reasonable efforts 
to get the proper officer to serve it have failed.®® 
Likewise the manner of service specified by statute 
is to be observed,®® and where personal service is 


Parish, App., 165 So. 173. 165 So. 
174, Arthus v. Democratic Parish 
Committee of St. Bernard Parish, 
A.pp., 166 So. 174, Morales v. Demo¬ 
cratic Parish Committee of St. 
Bernard Parish, App., 165 So. 174, 
Serpas v. Democratic Parish Com¬ 
mittee of St. Bernard Parish, App., 
165 So. 175, Authement v. Demo¬ 
cratic Parish Committee of St. 
Bernard Parish, App., 165 So. 175, 
and Cure v. Democratic Parish 
Committee of St. Bernard Parish, 
App., 165 So. 176—Smith v. Fitch, 
App., 194 So. 435. 

73. Ky.—^Landrum v. Cockrell, 20 
S.W.2d 464, 230 Ky. 599—^Damron 
v. Johnson, 233 S.W. 745, 192 Ky. 
350. 

74. Ky.—clones v. Cooper, 20 S.W. 
2d 458, 230 Ky. 566. 

75. Ky.—^Hudson v. Manning’, 63 S. 
W.2d 943, 260 Ky. 760. 

N.T.—In re Scott, 180 N.T.S. 962. 
20 C.J. p 121 notes 38, 39. 

XssuaiLce by jndgre of another district 
Fact that re^larly elected judge 
of Judicial district did not author¬ 
ize issuance of notice in election 
contest was held not to render trial 
court without jurisdiction, where 
contest was commenced before regu¬ 
lar judge of another district presid¬ 
ing for'Tegular judge of district in 
which proceedings were had.—^Mc- 
Beth V. Streib, Tex.Civ.App., 96 S. 
W.2d 992. 

Time for service is considered supra 
§ 123. 

76. Ky.—Hall v. Bryant, 275 S.W. 
826, 210 Ky. 260—Thurman v. Al- 
vey, 233 S.W. 749, 192 Ky. 341. 

Mo.—State ex rel. Bess v. Schult, 
App., 143 S.W.2d 486. 

N.D.—Soules V. Wolf. 256 N.W. 757, 
66 N.D. 194. 

Peti’tlon attached to notice 
Where a petition stating a cause of 
action was attached as an exhibit to 
a notice of intention to file a pri¬ 
mary election contest, the exhibit was 
not a part of the notice, and the no¬ 
tice failed to state a cause of ac¬ 
tion as required by act relating to 


primary election contest proceedings, 
and hence circuit court properly dis¬ 
missed contest proceedings.—State ex 
rel. Bess v. Schult, Mo.App., 143 S. 
W.2d 486. 

OzoxuLds held sujBciently stated 
Ky.—Williams v. Howard. 233 S.W. 
756, 192 Ky. 395—Swaner v. Bar¬ 
nett, 233 S.W. 751, 192 Ky. 345— 
Thurman v. Alvey, 233 S.W. 749, 
192 Ky.'341. 

77. Ky.—^Davis v. Preston, 20 S.W. 
2d 723, 230 Ky. 716—Deabow v. 
Jones. 299 S.W. 177, 221 Ky. 609 
—Potter V. Reynolds, 276 S.W. 536, 
210 Ky. 513—Layne v. Owsley, 276 
•S,W. 886, 210 Ky. 281—Hall v. Bry¬ 
ant, 276 S.W. 826, 210 Ky. 260. 

20 C,X p 121 note 41. 
notice fixing two dates 

Citation in election contest was 
held not defective in fixing two dates 
for defendant to appear and answer, 
where citation clearly informed de¬ 
fendant that he was ordered to an¬ 
swer petition within five days, which 
he did.—Crooks v. Chevallier, La. 
App., 156 So. 586. 

Specific demand that contestee an. 
swer 

Notice to contestee in primary 
election contest proceedings, that at 
stated time contestant would move 
for judgment, was held not defective 
because it did not specifically de¬ 
mand that contestee make his answer 
at such time.—^Tackett v. Mayo, 276 
S.W. 866, 210 Ky. 299. 

Failnxe of clezfc to perform duty 
Where the statue merely requires 
that the contestant shall cause a 
summons to issue returnable within 
a certain period of time, it is the 
duty of the clerk to issue the prop¬ 
er summons, and failure of the clerk 
to state the proper return day does 
not Invalidate the summons to the 
prejudice of the contestant.—Hum¬ 
bert V. Heybum, 42 S.W.2d 538, 240 
Ky. 405. 

Notice hdd sufiLoient 
Ky.—Tackett v. Mayo, 275 S.W. 866, 
210 Ky. 299—^Wheeler v. Patrick, 
233 S.W. 747, 192 Ky. 362—Damron 
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V. Johnson, 233 S.W. 745, 192 Ky. 
350. 

78. ' N.D.—Soules v. Wolf, 256 N.W. 
757, 65 N.D. 194. 

79. Tex.—lies v. Walker, 120 S.W. 
2d 418, 132 Tex. 6. 

20 C.J. p 121 note 42. 

80. Tex.—^lles v. Walker, supra. 

20 C.J. p 121 note 43. 

81. Tex.—^lles v. Walker, supra. 

82. Tex.—^Anderson v. Aldrich, Civ. 
App., 120 S.W.2d 605. 

20 C.J. p 121 note 44. 

Waiver by demurrer 
Defect of service in primary elec¬ 
tion contest was held not waived by 
contestee’s filing demurrer simul¬ 
taneously with motion to dismiss be¬ 
cause primary election contest was 
summary procedure in which all 
proper defenses could be presented 
at same time so as to promote 
speedy termination.—Cruse v. Rich¬ 
ards, 87 P.2d 382, 95 Colo. 486. 

83. Ky.—^Brumleve v. Cronan, 197 
S.W. 498, 176 Ky. 818. 

Appearance to object to Jurisdiction 
Where the contestee appears for 
the sole purpose of objecting to the 
Jurisdiction of the court, and does 
nothing from which it may be im¬ 
plied that he waives his objection to 
jurisdiction, his appearance is not 
general and does not constitute a 
waiver.—^Brumleve v. Cronan, supra. 

84. S.C.—State v. State Democratic 
Executive Committee, 76 S.B. 817, 
93 S.C. 321. 

Tex.—^Anderson v. Aldrich, Civ.App., 
120 S.W.2d 605. 

85. Tex.—lies v. Walker, 120 S.W. 
2d 418, 132 Tex. 6. 

86 . Tex.—^Iles v. Walker, supra. 

87. Ky.—^Brumleve v. Cronan, 197 
S.W. 498, 176 Ky. 818. 

20 C.J. p 121 note 45. 

88. Ky.—^Howard v. Cockrell, 20 S. 
W.2d 437, 230 Ky. 581. 

89. Colo.—Cruse v. Richards, 37 P. 
2d 382, 95 Colo. 485. 
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required substituted service is not sufficient even 
if the contestee intentionally evades service,®® but 
under some statutes substituted service is sufficient 
if diligent efforts to serve the contestee personally 
have failed.®^ A proper return showing the man¬ 
ner of service is conclusive in the absence of fraud 
or mistake.®® 

Notice as pleading is considered infra § 125. 

§ 125. -Pleading 

a. In general 

b. Sufficiency of complaint or like paper 

c. Answer, countercontest, and reply 

d. Demurrer and motions 

e. Amendment 

a. In Greneral 

In accordance with statutory provisions, the pleading 
required of contestant may be in the nature of a com¬ 
plaint or petition, an affidavit, or a notice. Technical 
exactitude and particularity in pleading is not required. 

In accordance with statutory provisions, the 
pleading required of contestant may be in the na¬ 
ture of a complaint or petition in a civil action,®® 
or it may be in the form of an affidavit.®^ Under 
some statutes, the notice takes the place of the pe¬ 
tition in an ordinary lawsuit,®® and the entire func¬ 
tion of the petition to be addressed to the court is 
merely to enable the court to fix the return day of 
the summons if the court is in session or if it is not 


in session to call a special session to hear the cause 
and to bring the contestee into court to answer.®® 
The technical exactitude and particularity in plead¬ 
ing necessary in ordinary suits at law is not re¬ 
quired in primary election contests.®*^ When a pe¬ 
tition is delivered to the clerk of court, it is in legal 
effect an application to the court, whether or not 
the judge is present.®® Under some statutes if the 
judge is present on the day contestee is required to 
answer, contestant should file in court such plead¬ 
ings and motions as he may desire, and contestee 
should do likewise; but if the judge is not present 
at that time, the parties should then file their re¬ 
spective pleadings and motions in the office of the 
clerk of court®® The fact that a petition has been 
voluntarily nonsuited does not preclude contestant 
from filing another petition.^ 

b. Sufficiency of Complaint or Like Paper 

The complaint must state clearly and specifically the 
grounds of the contest and, unless the charges if proved 
would per se disqualify the candidate, it must show that 
the irregularities altered the result. The pleadings must 
overcome the presumption that the certificate of election 
was delivered to the proper candidate and they must al¬ 
lege that the contestant is entitled to the nomination. 
Statutes requiring affidavits of electors or practicing at¬ 
torneys to support the complaint are mandatory and the 
statutory requisites must be complied with. 

The complaint, petition, or like paper must state 
the grounds of the contest or the irregularities com¬ 
plained of® and must state such grounds of contest 


Tex.—^Iles V. Walker, 120 S.W.2d 
418, 132 Tex. 6. 

20 C.J. P 121 note 46. 

SOl Tex.—lies v. Walker, supra. 

91. Ky.—Walker v. Taylor, 20 S.W. 
2d 727, 230 Ky. 689—^Landrum v. 
Cockrell. 20 S.W.2d 464, 230 Ky. 
599—Howard v. Cockrell, 20 S,W.2d 
437, 230 Ky. 581—Tackett v. Mayo, 
275 S.W. 866, 210 Ky. 299—McKay 

V. Grundy, 159 S.W. 656, 155 Ky. 
115. 

Time of substituted service 

In primary election contest pro¬ 
ceedings, sheriff seeking to serve 
contestee with notice, who has made 
diligent effort to locate contestee, 
need not wait until very last min¬ 
ute that he has within which to 
serve notice before serving it by 
leaving it at contestee*s usual place 
of abode as authorized by statute.— 
Tackett v. Mayo, 275 S.W. 866, 210 
Ky. 299. 

99. Ky.—^Tackett v. Mayo, supra. 

93, Ark.—^Liogan v. Russell, 206 S. 

W. 131, 186 Ark. 217. 

La.—Thornhill v. Wear, 59 So. 901, 
131 La. 458. 

20 C.J. p 121 note 55. 

Protest 

In accordance with the statutory 


designation, in name it may be a 
protest.—Roussel v. Dornier, 57 So. 
272. 129 La. 930. 41 L.R.A.,N.S., 557. 
9t Cal.—^Miller v. Kern County 
Super. Ct., 144 P. 978, 25 Cal.App. 
607, 

20 C.J. p 121 note 57. 

99, Ky.—^Brumleve v. Cronan, 197 S. 

W. 498, 176 Ky. 818. 

Mo.—State ex rel. Bess v. Schult, 
App., 143 S.W.2d 486. 

9Bm Mo.—state ex rel. Bess v. 
Schult, supra. 

97. Ark.—^Hailey v. Barker, 97 S.W. 
2d 923, 193 Ark. 101—Win ton v. 
Irby, 75 S.W.2d 656, 189 Ark. 906 
—^La Fargue v. Waggoner, 75 S.W. 
2d 235, 189 Ark. 757, followed in 
Burrow v. Wofford, 75 S.W.2d 241, 
189 Ark. 1171. 

Ky.—Swaner v. Barnett, 233 S.W. 
751, 192 Ky. 345. 

Buie as to pleadings to be applied 
In contest of primary election, 
rule as to pleadings must not be so 
strict as to afford protection to fraud 
nor so loose as to permit acts of 
sworn officers to be inquired into 
without adequate cause.—^La Fargue 
V. Waggoner, 76 S.W.2d 235, 189 Aik. 
757, followed in Burrow v. Wofford, 
75 S.W.2d 241, 189 Ark. 1171. 
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9K La.—Triche v. Labiche, 45 So. 
648, 120 La. 681—Vail v. Elfer, 45 
So. 545. 120 La. 673. 

99. Ky.—^Lay v. Rose, 197 S.W. 921, 
177 Ky. 303. 

1 . Miss.—^Harris v. Stewart, 193 So. 
339, 187 Miss. 489. 

Beslguation of Judge to hear oou- 
' test 

When a voluntary nonsuit has been 
taken on petition for judicial review 
in election contest and costs have 
been paid, the nonsuited petition fur¬ 
nishes no obstacle to statutory pro¬ 
cedure on a second timely petition, 
and it is duty of chief justice and 
designated superior judge to pro¬ 
ceed on the second petition.—^Harris 
V. Stewart, supra. 

2 . Colo.—People v. Mitchell, 292 P. 
228, 88 Colo. 102. 

La.—Landry v. Ozenne, 195 So. 14, 
194 La. 853—^Lafargue v. Galloway, 
167 So. 197, 184 La. 707—Tread- 
away v. Plaquemines Parish Demo¬ 
cratic Committee, App., 193 So. 609. 
N.D.—Soules V. Wolf. 256 N.W. 757. 
65 N.D. 194. 

Ter.—^Benavides v. Orth, 6iv.App., 
120 S.W.2d 99. 

Where uotlee serves Amotion of 
petition in an ordinary lawsuit, the 
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or irregularities clearly, precisely, and specifically,^ 
and allegations in the nature of conclusions of law 
or of fact are not sufficient.^ The irregularities as 
stated must present sufficient grounds for a contest 
or to justify the relief sought,^ and, unless the 
charges if proved would per se disqualify a candi¬ 
date,® the allegations must show that the irregulari¬ 


ties complained of altered the result.*^ Where the 
ground of the contest is the casting of ineligible 
votes, the contestant must set forth the names of 
the challenged voters,^ the precinct at which they 
voted,® the reasons for their disqualification,and 
that a proper protest to their voting as required by 
statute was made.^^ Where bribery of voters in 


grounds of the contest must he 
stated in the notice and they need 
not be presented in the paper desig¬ 
nated as a petition by the election 
contest statute.—State ex rel. Bess v. 
Schult, Mo.App., 143 S.W.2d 486. 

3. Ark.—^Robinson v. Knowlton, 40 
S.W.2d 450, 183 Ark. 1127—Gower 

V. Johnson, 292 S.W. 382, 173 Ark. 
120 . 

Colo.—^People v. Mitchell, 292 P. 228, 
88 Colo. 102. 

Ky.—Combs v. Brock, 42 S.W.2d 323, 
240 Ky. 269—Kash v. Hurst, 224 S. 

W. 757, 189 Ky. 233. 

La.—^Landry v. Ozenne, 195 So. 14, 
194 La. 853—^Molero v. Rowley, 194 
So. 7, 194 La. 527—State ex rel. 
Todd V. Mills. 184 So. 350, 191 La. 
1—Lafargue v. Galloway, 167 So. 
197, 184 La. 707—^Livaudais v. Leo- 
vy, App., 193 So. 613. 

Miss.—Shaw v. Burnham, 191 So. 
484, 186 Miss. 647. 

N.J.—In re Stoebling, 196 A. 423, 
16 N.J.Misc. 34. . 

Okl.—^Looney v. Election Board of 
Hughes County, 291 P. 565, 146 
Okl. 23. 

Pa.—^Erle County Republican Nomi¬ 
nation for State Senator, 30 Pa. 
Dist. 631. 

Tex.—Benavides v, Orth, Clv.App., 
120 S.W.2d 99. 

20 C.J. p 122 note 62. 

AUegationg held safflcient 

Ark.—Robinson v. Knowlton, 40 S. 

W.2d 460, 183 Ark. 1127. 

Ky.—Goad v. Jackson, 109 S.W.2d 
17, 270 Ky. 92—Combs v. Brock, 
42 S.W.2d 323, 240 Ky. 269—Cov¬ 
ington V. Joiner, 264 S.W. 1048, 
200 Ky. 378. 

La.—Jones v. Stephens, 168 So. 600, 
185 La. 79—Dumestre v. Fisher, 
App., 195 So. 25. * 

Okl.—McNeill v. Election Board' of 
Pawnee County, 292 P. 326, 145 Okl. 
148—^Bozarth v. Election Board of 
Okmulgee County, 291 P. 804, 144 
Okl. 206—^Looney v. Election Board 
of Seminole County, 291 P. 554, 145 
Okl. 26. 

Tex.—^Howard v. Daniel, Civ.App., 76 
S.W.2d 141. 

L Ark.—Gower v. Johnson, 292 S.W. 
382, 173 Ark. 120. 

Ey.—Rice v. Jones, 63 S.W.2d 474, 
250 Ky. 385. 

La.—^Landry v. Ozenne, 195 So. 14, 
194 La. 853—State ex rel. Todd v. 
Mills, 184 So. 350, 191 La. 1—La- 
fargue v. Galloway, 167 So. 197, 184 
La. 707. 


Okl.—McNeill v. Election Board of 
Pawnee County, 292 P. 326, 145 Okl. 
148—Looney v. Election Board of 
Hughes County, 291 P. 565, 145 
Okl. 23. 

5. Ark.—^Morrow v. Strait, 53 S.W.2d 
857, 186 Ark. 384—Bland v. Benton, 
286 S.W. 976, 171 Ark. 806—Craw¬ 
ford V. Harmon, 232 S.W. 427, 149 
Ark. 343. 

La.—^Landry v. Ozenne, 195 So. 14, 
194 La. 853—^Lafargue v. Galloway, 
167 So. 197, 184 La. 707—Treada- 
way V. Plaquemines Parish Dem¬ 
ocratic Committee, App., 193 So. 
609. 

Gxoimds as stated held sufficient 

Ala.—^Ex parte State ex rel. Bragg, 
197 So. 32. 

Ark.—Winton v. Irby, 75 S.W.2d 656, 
189 Ark. 906—La Fargue v. Wag¬ 
goner, 76 S.W.2d 235. 189 Ark. 757, 
followed in Burrow v. Wofford, 
74 S.W.2d 241, 189 Ark. 1171—WIU 
son V. Cardwell, 53 S.W.2d 438, 186 
Ark. 261. 

Ky.—Goad v. Jackson, 109 S.W.2d 
17, 270 Ky. 92. 

La.—^Dumestre v. Fisher, App., 195 
So. 25. 

Okl.—^McNeill V. Election Board of 
Pawnee County, 292 P. 326, 145 
Okl. 148. 

6 . Ky.—Bingham v. Smith, 275 S.W. 
811, 210 Ky. 256. 

Bribery 

An allegation in a primary election 
contest, that opponent used’ bribery, 
need not aver that alleged bribery 
affected the result, under a statute 
which provides that election obtained 
by bribery is void.—^Bingham v. 
Smith, supra. 

7. Ark.—Morrow v. Strait, 53 S.W. 
2d 857, 186 Ark. 384. 

Colo.—Cruse v. Richards, 37 P.2d 
382, 95 Colo. 485. 

La.—^Lafargue v. Galloway, 167 So. 
197, 184 La, 707—Livaudais v. Leo- 
vy, App., 193 So. 613—Treadaway 
V. Plaquemines Parish Democratic 
Committee, App., 193 So. 609. 

Tex.—Benavides v. Orth, Civ.App., 
120 S.W.2d 99. 

Allegation held Bofficient 
Ala.—^Ex parte State ex rel. Bragg, 
197 So. 32. 

Pa.—^In re McCornGdck’s Contested 
Election, 126 A. 569, 281 Pa. 281. 

8 . Ky.—Gross v. Cawood, 109 S.W. 
2d 597, 270- Ky. 264—Brock v. Wil¬ 
liams, 86 S.W.2d 324, 260 Ky. 569 
—^Humbert v. Heyburn, 42 S.W.2d 
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538, 240 Ky. 405—Combs v. Brock, 
42 S.W.2d 323, 240 Ky. 269. 

La.—^Landry v. Ozenne, 195 So. 14, 
194 La. 853—Molero v. Rowley, 194 
So. 7, 194 La. 527. 

20 C.J. p 122 note 64. 

SzciLse fox failure to name 
The fact that stub books in pre¬ 
cincts were locked up in ballot boxes 
and that sheriff had left state with 
key to box, or that the entire vote 
in certain precincts was claimed to 
be illegal was held insufficient to 
excuse failure of primary election 
contestant to set out, in petition 
charging illegality of votes cast, the 
names of voters whose ballots were 
questioned.—Brock v. Williams, 86 S. 
W.2d 324, 260 Ky. 569. 

Constitutionality of statute not re¬ 
quiring statement of names 
The section of primary election 
statute relating to necessary con¬ 
tents of statement filed by an elec¬ 
tion contestant who contests a nomi¬ 
nation by his party of candidate for 
an office is not void on ground that 
it constitutes denial of *‘due process 
of law” for failure to require con¬ 
testant to give contestee names of 
alleged Illegal votes received and 
counted for contestee or names of 
alleged legal votes rejected, in view 
of subsequent section requiring such 
names to be furnished before testi¬ 
mony could be received of any il¬ 
legal votes or of rejection of legal 
votes, since the subsequent section 
provided for furnishing to the par¬ 
ties of all data essential to due 
process of law.—^Ex parte State ex 
rel. Bragg, Ala., 197 So. 32. 

Number *of Illegal votes suffideutly 
shown 

La.—Thornhill v. Wear, 59 So. 909, 
131 La. 479. 

9. ky.—Weller v. Muenninghoff, 

159 S.W. 632, 155 Ky. 77. 

La.—Molero v. Rowley, 194 So. 7, 194 
La. 527. 

10b Ark.—^Morrow v. Strait, 53 S.W. 

2d 857, 186 Ark. 384. 

Ky.—Combs v. Brock, 42 S.W.2d 323, 
240 Ky. 269. 

La.—Thornhill v. Wear, 59 So. 909, 
131 La. 479. 

Conviction and absence of pardon 
Petition in election contest for 
permitting criminal to vote must 
show conviction and absence of par¬ 
don.—^McNeely v. Speight, 7 La.App. 
719. 

11. La.—Landry v. Ozenne, 195 So. 
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violation of the corrupt practice act is charged, the 
names or number of the voters bribed need not be 
set forth.^2 A petition for a judicial review of 
a party committee’s decision must not assign any 
new or additional cause of action but it may be 
both amendatory of the causes of action or grounds 
of relief as preferred before the executive commit¬ 
tee and supplementary as to all those material facts 
which happened during and since the hearing.i^ 

The allegations must be such as to overcome the 
presumption that an election was conducted accord¬ 
ing to law, and that the certificate of election was 
delivered to the candidate legally entitled to it,i^ 
but if sufficient facts are stated to give the oppon¬ 
ent reasonable information as to the grounds of the 
contest, it has been held, in accordance with the 
rule that exactitudes in pleading will not be re¬ 
quired, that the case should be tried on the merits.^s 
The pleading instituting the contest must allege 
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that contestant participated in the primary^® and 
that he is entitled to the nomination,but he need 
not allege facts to support his nomination,!^ and 
he need not expressly pray that he be declared the 
nominee where he includes a prayer for general re¬ 
lief.! ^ Matters which are apparent from the face 
of the pleading need not be expressly set forth.^O 

Allegations as set out in separate paragraphs are 
to be considered as a whole in determining the suf¬ 
ficiency of the petition,2! and if an affidavit initi¬ 
ating a contest shows the names of the parties in 
interest in.the body thereof, it is not fatally defec¬ 
tive because it does not show their names in the 
title.22 If notice of intention to file an election con¬ 
test performs the function or fills the office of a pe¬ 
tition, its sufficiency must be judged by rules relat¬ 
ing to the sufficiency of a petition and not by rules 
relating to an auxiliary notice.23 


14, 194 La. 863—Molero v. Row- 
ley, 194 So. 7, 194 La. 627—Treada- 
way V. Plaquemines Parish Demo¬ 
cratic Committee, App., 193 So. 
609. 

12. Ky.—Goad v. Jackson, 109 S.W. 
2d 17, 270 Ky. 92—^Humbert v. 
Heyburn, 42 S.W.2d 638, 240 Ky. 
406. 

la Miss.—Harris v. Stewart, 193 
So. 339, 187 Miss. 489. 

Time of petition for review 

(1) The statutory requirement that 
petition for Judicial review on execu¬ 
tive committee’s denial of primary 
election contest shall be filed ‘‘forth¬ 
with” is one in pursuance of pur¬ 
pose that proceedinsrs preliminary to 
and during" course of judicial review 
shall be conducted with such dili¬ 
gence as will enable the trial court 
to have full and orderly hearing and 
to conclude it in such time that, if 
practicably possible, a new primary, 
if ordered, may be held before day 
of general election in November of 
same year.—Turner v. Henry, 193 
So. 631, 187 Miss. 689—^Harris v. 
Stewart. 193 So. 339, 187 Miss. 489. 

(2) Under such a statute a mis¬ 
conception by contestant of the prop¬ 
er procedure would not excuse a de¬ 
lay of 26 days.—^Turner v. Henry, 
193 So. 631, 137 Miss. 689. 

14. Ark.—Cain v. McGregor, 32 S. 
W.2d 319, 182 Ark. 633. 

20 G.J. p 122 note 63. 

15. Ark.—Smith v. Smith, 75 S.W. 
2d 804, 189 Ark. 997—La Pargue v. 
Waggoner, 76 S.W.2d 236, 189 Ark. 
757, followed in Burrow v. Wof¬ 
ford, 75 S.W.2d 241, 189 Ark. 1171. 

Ky.—Thurman v. Alvey, 233 S.W. 
749, 192 Ky. 341. 

16. Ky.—^Bingham y. Smith, 276 S. 
W. 811, 210 Ky. 256. 


Allegation held snlBclent 
Averment of statement institut¬ 
ing contest of primary election that 
contestant was qualified elector when 
primary was held and participated 
therein, was sufficient.—^Ex parte 
State ex rel. Bragg, Ala., 197 So. 32. 
17. Ark.—^Wilson v. Anderson, 103 
S.W.2d 63, 193 Ark. 799—Storey v. 
Looney, 265 S.W. 51, 165 Ark. 456 
—Bohlinger v. Christian, 75 S.W.2d 
230, 189 Ark. 839—Gower v. John¬ 
son, 292 S.W. 382, 173 Ark. 120. 
La.—Treadaway v. Plaquemines Par¬ 
ish Democratic Committee, App., 
193 So. 609. 

N,D.—Soules V. Wolf, 256 N.W. 767, 
65 N.D. 194. 

Okl.—Looney v. Election Board of 
Hughes County, 291 P. 565, 145 Okl. 
23. 

Petition fox judicial review of com¬ 
mittee decision 

(1) In order for it to appear that 
executive committee of a political 
party has wrongfully denied relief 
sought in primary election contest, 
it must appear either from petition 
for judicial review or exhibits there¬ 
to that, if matters complained of 
should be decided in contestant's fa¬ 
vor, result would be that he, and not 
contestee, would be the nominee for 
office in question, and without such 
allegation petition presents no cause 
of action.—^Hickman v. Switzer, 191 
So. 486, 186 Miss. 720. 

(2) Where petition for judicial re¬ 
view of executive committee’s ac¬ 
tion in primary election contest 
simply complained of dismissal of 
protest by executive committee of 
political party and copy of protest 
simply challenged vote of one voting 
precinct without setting forth what 
the effect of sustaining the challenge 
would be, petition fqr judicial re- 
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view was insufficient.—^Hickman v. 
Switzer, supra. 

xronvlolatiOB of Coziupt Practices 
Act 

Petition contesting nomination for 
violation of Corrupt Practices Act, 
is fatally defective where it does not 
allege that contestant did not violate 
such act.—Humbert v. Heybum, 42 
S.W.2d 538, 240 Ky. 405. 

18. La.—^Hall v. Godchaux, 90 So. 
145, 149 La. 733. 

19. La.—^Doughty v. Allen, 128 So. 
514, 170 La. 556. 

Prayer in alteroatlve 

One contesting primary election 
and claiming nomination may, in the 
alternative, ask that election be an¬ 
nulled, and it is immaterial that 
he changes the order of his demands 
and asks that the election be an¬ 
nulled, or, ki the alternative, that 
he be declared the nominee.—^Vidrine 
V. Eldred, 96 So. 566, 153 La. 779. 
80. Ark.—Smith v. Smith, 75 S.W.2d 
804, 189 Ark. 997—^La Fargue v. 
Waggoner, 75 S.W.2d 235, 189 Ark. 
757, followed in Burrow v. Wof¬ 
ford, 76 S.W.2d 241, 189 Ark. 
1171. 

Tex.—^Nesbitt v. Coburn, Civ.App., 
143 S.W.2d 229. 

EliglbUity 

In contest of primary election, it 
was not necessary to allege that con¬ 
testant was eligible to hold the of¬ 
fice, if the facts alleged showed he 
was eligible.—^Bingham v. Smith, 
276 S.W. 811, 210 Ky. 256. 

31. Ky.—Goad v. Jackson, 109 S.W. 
2a 17, 270 Ky. 92. 

22 . Nev.—^Brown v. Dunn, 127 P. 81, 
35 Nev. 166. 

23. Mo.—State ex rel. Bess v. 
Schult, App., 143 S.W.2d 486. 
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The complaint need not be verified by the contest¬ 
ant if such is not required by statute.^^ 

Affidavits to support complaint. When required 
by statute, an affidavit of a specified number of elec¬ 
tors supporting the allegations' of the complaint is 
a jurisdictional prerequisite to the contest.^® The 
minimum number of affiants specified by the stat¬ 
ute must sign,but separate affidavits are not nec¬ 
essary and one affidavit signed by the requisite num¬ 
ber is sufficient.^7 ^ statutory requirement that 

the affiants be reputable citizens contemplates that 
they be qualified electors^S of the political division 
to which the office pertains,29 and members of the 
same political party as contestant,20 but an express 
recital that they are reputable citizens^i or of the 
same political party as contestants^ is unnecessary. 
If the affiants are residents of the same political 
division for which the office is sought, it is not nec¬ 
essary that they be residents of the particular ward, 
city, or county in which the vote is challenged.23 


A candidate for one office is not disqualified from 
making a supporting affidavit for the contest of an¬ 
other • candidate for a different office.24 xhe affi¬ 
ants must make oath or affirmation before an au¬ 
thorized officer, 2 5 but they need not state the facts, 
on which their support of the complaint rests.2® 
The contestee may question the sufficiency of an 
affidavit although it may appear sufficient on its 
face.27 

A statute requiring a petition for judicial review 
of a decision of a party committee to bear the cer¬ 
tificate of two practicing attorneys that after an 
independent investigation they believe the petition 
should be sustained, is mandatory.® 3 Such a stat¬ 
ute contemplates attorneys without bias or preju¬ 
dice, and hence an attorney representing the con¬ 
testant is disqualified.®® 

c. Answer, Gomitercontest, and Reply 

A statutory limitation as to the time for the answer 


24. Ark.— La. F&rgue v. Waggoner, 
76 S.W.Sd 235, 189 Ark. 757, fol¬ 
lowed in Burrow v. Wofford, 75 S. 
W.2d 241, 189 Ark. 1171. 

25. Ark.—^Thompson v. Self, 122 S. 
W.2d 182, 197 Ark. 70—^Kirk v. 
Hartlieb, 97 S.W.2d 434, 193 Ark. 
37—Terry v. Harris, 64 S.W.2d 
324, 188 Ark. 173—Bland v. Ben¬ 
ton, 286 S.W. 976, 171 Ark. 805-— 
LiOgan V. Bussell, 206 S.W. 131, 136 
Ark. 217. 

2& Ark.—^Murphy v. Trimble, 143 S. 
W.2d 534, 200 Ark. 1173. 

27. Ark.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83—^Logan v. 
Russell, 206 S.W. 131, 136 Ark. 
217. 

28. Ark.—Taaffe v. Sanderson, 294 
S.W. 74, 173 Ark. 970—Bowers v. 
Hollis, 243 S.W. 864, 155 Ark. 35. 

Necessity to be xmited States dti- 
zen 

A qualified elector under the con¬ 
stitution and laws of the state, is a 
‘♦citizen” within Brundidge Primary 
Election Law, § 12, so as to render 
him a proper party complainant for 
the purpose of verifying the com¬ 
plaint, even though he is not a citi¬ 
zen of the United States.—Simmons 
V. Terral, 224 S.W. 977, 145 Ark. 
585. 

Bffeet of abortive attempt to vote 
Persons qualified to vote at Demo¬ 
cratic primary did not forfeit their 
status as eligible affiants, in support 
of complaint in nomination contest, 
because their attempt to exercise 
right to vote was abortive.—^Wilson 
V. Danley, 266 S.W. 358, 165 Ark. 
565. 

Bequlrement of poll tax payment 
compUedi with 

Ark.—Taaffe v. Sanderson, 294 S.W. 
74, 173 Ark. 970. 


29. Ark.—Bowers v. Hollis, 243 S. 
W. 864, 155 Ark. 35. 

30. Ark.—^Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

31. Ark.—^Wilson v. Danley, 265 S. 
W. 358, 165 Ark. 565. 

Allegation held snffiolent 
An allegation that affiants were 
citizens of county and members of 
Democratic party is a prima facie 
sufficient compliance with the stat¬ 
ute.—^Wilson V. Danley, supra. 

32. Ark.—Ferguson v. Montgomery, 
229 S.W. 30, 148 Ark. 83. 

33. Ark.—^Morrow v. Strait, 53 S.W. 
2d 857, 186 Ark. 384. 

34. Ark.—^Murphy v. Trimble, 143 
S.W.2d 534, 200 Ark. 1173. 

35. Ark.-—Kirk v. Hartlieb, 97 S.W. 
2d 434, 193 Ark. 37. 

Personal presence of officer 

A supporting affidavit attached to 
petition in election contest was in¬ 
sufficient to confer jurisdiction where 
signatures were not attached to affi¬ 
davit in personal presence of officer 
administering oath.—^Thompson v. 
Self. 122 S.W.2d 182, 197 Ark. 70. 
Affirmation hdd sufficient 
Ark.—Matthews v. Warfield, 1-44 S. 
W.2d 22. 

36. Ark.—^Logan v. Russell, 206 S.W. 
131, 136 Ark. 217. 

37. Ark.—-Murphy v. Trimble, 143 
S.W.2d 534, 200 Ark. 1173—Thomp¬ 
son V. Self, 122 S.W.2d 182, 197 
Ark. 70. 

38. Miss.—^Pearson v. Jordan, 192 
So. 39, 186 Miss. 789. 

Purpose of statute 

The purpose of statutory provi¬ 
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sion requiring petition for judicial 
review of order of executive com¬ 
mittee of political party declaring 
party nominee to bear certificate of 
two practicing attorneys that they 
have made independent investigation 
and believe that petition should be 
sustained is to prevent persons de¬ 
clared party nominees from being 
harassed with trivial applications 
for judicial review.—^Pittman v. 
Forbes, 191 So. 490, 186 Miss. 783. 

39. Miss.—^Pearson v. Jordan, 192 
So. 39, 186 Miss. 789—Pittman v. 
Forbes, 191 So. 490, 186 Miss. 783. 

Pacts disqualifying attorney 

The only facts which would dis¬ 
qualify an attorney from certifying 
that he had made independent in¬ 
vestigation and believed that peti¬ 
tion for judicial review of order of 
executive committee denying pri¬ 
mary election contest should be sus¬ 
tained are employment of attorney^ 
past, present, contingent, or pros¬ 
pective by or for the contestant as 
his attorney with respect to the 
matter involved in the contest, or 
such facts as would disqualify a 
judge under constitution.—Harris v. 
Stewart, 193 So. 339, 187 Miss. 489. 

Associate of contestant’s attorney 
An attorney was not disqualified 
from certifying that he had made 
independent investigation and be¬ 
lieved that petition for judicial re¬ 
view of executive committee’s de¬ 
nial of primary election contest 
should be sustained because of fact 
that he had office on same floor with 
and was an intimate friend of con¬ 
testant’s attorney, and that the at¬ 
torneys had often associated togeth¬ 
er in cases.—^Harris v. Stewart, su- 
pra* * 
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has been held directory but an unreasonable length of 
time should not be allowed. Counterpleading must be as 
specific as the original petition Is required to be. 

In accordance with statutory provisions, the filing 
of a written pleading by contestee may be optional 
with him.4® A statutory limitation as to the time 
for the answer has been held directory only,^^ and 
the court in its discretion may permit a plea after 
the expiration of the time, ^2 although an unrea¬ 
sonable length of time which would unnecessarily 
delay the trial should not be allowed.^3 An an¬ 
swer or countercontest is not required to be filed 
within the time^^ nor in the manner^S prescribed by 
statutes for instituting a contest. The contestee 
may answer after the petition is filed and summons 
issued without waiting for the summons to be 
served.^® Counterpleading must be as specific as 
the original petition is required to be.'^^ Where 
the contestant fails to show legal grounds for con¬ 
test, defense can be made by motion to dismiss or 
by objection to the evidence offered as not compe- 
tent.48 A- plea that the contestant is ineligible to 
hold the office and for that reason has no right to 
contest is a sufficient defense."*^ Where contest¬ 
ant’s pleading does not disclose want of jurisdic¬ 


tion over the person of contestee, and he in the 
first instance makes objection to the jurisdiction by 
a proper pleading, he may then plead to the merits 
without waiving that objection,50 and if contestee 
is obliged to file his response with the clerk of court 
because of the absence of a judge, by so doing he 
does not waive his right to rely on demurrers or 
motions filed theretofore or therewith.®^ If new 
matter is set up in the answer, contestant iftay re¬ 
ply thereto.52 

d. Demurrer and Motions 

A demurrer may lie if it appears that the notice of 
contest was filed too late. The pleadings of both con¬ 
testant and contestee may be subject to motion to strike 
or motion to make more specific. 

If, in view of the presumption that votes were 
canvassed on the day designated by statute, it ap¬ 
pears that the notice of contest was filed too late, 
a demurrer lies on that ground, although the notice 
itself does not show the date of the canvass.53 The 
pleadings of both contestant and contestee are sub¬ 
ject to motion to strike^^ and motion to make more 
specific.®^ A motion to make more specific must- 


40. Mo.—state ex rel. Bess v. 
Scbult, App., 143 S.W.2d 486. 

Cross complaiiLt liefoxe party com. 
mlttee 

When a contestant has made 
charg-es of Illegality before county 
executive committee of political 
party, the contestee may file a cross 
complaint with the committee.— 
Shaw v. Burnham. 191 So. 484, 186 
Miss. 647. 

41. Ark.—^Irby v. Day, 32 S.W.2d 
157, 182 Ark. 595. 

Time specified in. notice 
Under a statute providing that the 
notice of contfst shall warn con¬ 
testee of the time to answer, which 
shall be not less than three nor 
more than ten days after service 
thereof, the^ court may extend the 
time to answer fixed by the notice 
to a later date within the ten days. 
—^Weller v. Muenninghoff, 169 S.W. 
632, 155 Ky.,77. 

Answer instanter by chairman of 
committee 

On appeal from the decision of a 
parish committee setting aside an 
election, where the chairman was 
made a party at the trial, and his 
answer could be merely a statement 
of the grounds of the decision, it 
was proper to require him to an¬ 
swer instanter.—Triche v. Labiche, 
46 So. 130, 121 La. 138. 

40. Ark.—Cain v. McGregor, 32 S. 
W.2d 319, 182 Ark. 633—Irby v. 
Day. 32 S.W.2d 157, 182 Ark. 595. 
43. Ark.—^Irby v. Day, supra. 


44. Ark.—McClain v. Fish. 261 S. 

W. 686, 169 Ark. 199. 

La.—Thornhill v. Wear, 59 So. 909, 
131 La. 479. 

Tex.—Harwell v. Morris, Civ.App., 
143 S.W.2d 809. 

4& Ark.—McClain v. Fish, 251 S. 

W. 686, 159 Ark. 199. 

Necessity fox dtizens’ affidavits 
A statute which requires the com¬ 
plaint to be supported by affidavits 
of a specified number of citizens 
does not apply to a cross complaint 
by contestee.—^McClain v. Fish, su¬ 
pra. 

11-0. Ky.—^Hudson v. Manning, 63 S. 

W.2d 943, 250 Ky. 760. 

W. Ky.—Weller v. Muenninghoff, 
169 S.W. 632, 165 Ky. 77. 

La.—Thornhill v. Wear, 59 So. 909, 
131 La. 479. 

Beasonahly specific 
■ A cro.?s complaint before a party 
committee must be in reasonably 
specific and particular terms and not 
in assertions of mere generality.— 
Shaw V. Burnham, 191 So. 484, 186 
Miss. 647. 

48. Ark.—Cain v. McGregor, 32 S. 
W.2d 319, 182 Ark. 633. 

49. Ark.—^Irby v. Day, 32 S.W.2d 
167, 182 Ark. 595. 

50b Ky.—^Brumleve v. Cronan, 197 
S.W. 498, 176 Ky. 818. 

Want of Juxlsdictioxi shown by oth*- 
ex papers 

The rule applies, although an affi¬ 
davit filed by contestant to secure 
the appointment of a special bailiff 
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to serve notice of contest, and the 
bailiff's return, show want of Ju¬ 
risdiction, since such papers are not 
part of contestant’s pleading.— 
Brumleve v. Cronan, 197 S.W. 498, 

176 Ky. 818. 

51. Ky.—Lay v. Rose, 197 S.W. 
921, 177 Ky. 303—Ward v. How¬ 
ard, 197 S.W. 506, 177 Ky. 38. 

Filing conntercontest as waiver 
The right to rely on demurrers 
or motions filed with a countercon¬ 
test or theretofore is not waived by 
filing the countercontest with the 
clerk of court in the absence of a 
Judge.—Lay v. Rose, 197 S.W. 921, 

177 Ky. 303—Ward v. Howard, 197 
S.W. 506, 177 Ky. 38. 

52. Ky.—Lay v. Rose, 197 S.W. 921, 
177 Ky. 303—Weller v. Muenning¬ 
hoff, 169 S.W. 632, 155 Ky. 77. 

53. Ky.—Lay v. Rose, 197 S.W. 921, 
177 Ky. 303. 

5 ^ Ky.—^Weller v. Muenninghoff, 
159 S.W. 632, 166 Ky. 77. 
immaterial allegations are prop¬ 
erly stricken on motion.—^Winton 
Irby, 75 S.W.2d 656. 189 Ark. 906. 

5 & Ky.—^Weller v. Muenninghoff, 
159 S.W. 632, 155 Ky. 77. 
Indefinite allegations of bribery 
in primary election contest are. not 
properly attacked on demurrer, the 
proper remedy being by motion or 
rule to make more specific.—^Bing¬ 
ham v. Smith, 276 S.W. 811, 210 Ky. 
256. 

Oanse of action stated defectively 
Where the allegations in the com- 
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be made before answer is filed to be available.56 

e. Amendment 

After the time for initiating a contest has expired, 
the notice or complaint cannot be amended so as to set 
up new grounds for contest but unless prohibited by stat¬ 
ute it may be amended after that time to supply omissions 
or to remedy defects, or to make the complaint more 
definite and certain. Affidavits supporting the complaint 
cannot be amended after the expiration of the time. In 
the absence of a statute providing otherwise, the court 
may allow an amendment to the answer if the trial is not 
thereby delayed. 

After the time for initiating a contest has ex¬ 
pired, the notice or complaint cannot be amended so 
as to set up new grounds for contest,67 but, un¬ 
less expressly prohibited by statute,58 it may be 
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amended after that time to supply omissions or to 
remedy defects,58 or to make the complaint more 
definite or certain,8® and such amendments should 
be allowed where they are necessary to the ends 
of justice and will not work a surprise or unneces¬ 
sary delay.61 A defeated candidate is not entitled 
to amend after an appeal to the court from the rul¬ 
ing of the executive committee.®^ Except where 
limited by statute or the nature of the proceedings, 
the right to amend is to be governed by the general 
law for the trial of a civil case.88 Permissible 
amendments to the complaint need not be supported 
by the affidavits of citizens which are required for 
the original complaint.84 


plaint istate the cause of action de¬ 
fectively, a demurrer to complaint 
should he treated as a motion to 
require contestant to make com¬ 
plaint more definite and certain.— 
Hailey v. Barker, 97 S.W.2d 923, 193 
Ark. 101. 

Time for cnrinsf defect 
If the notice initlatinir & contest 
is not sufficiently definite, the court 
may, on motion to make it more 
specific, allow contestant a reason¬ 
able time to cure the defect.—^Wel¬ 
ler V. Muennlngrhoff, 159 S,W. 632, 
155 Ky. 77. 

66 . Ky.—^Bingham v. Smith, 276 S. 
W. 838, 210 Ky. 771. 

57, Ark.—^Martin v. Gray, 97 S.W. 
2d 439, 193 Ark. 32—Nelson v. 
Gray, 77 S.W.2d 968, 190 Ark. 179 
—^Winton v. Irby, 75 S.W.2d 656, 
189 Ark. 906—^La Fargue v. Wag¬ 
goner, 75 S.W.2d 235, 189 Ark. 757, 
followed in Burrow v. Wofford, 75 
S.W.2d 241, 189 Ark. 1171—Rob¬ 
inson V. Knowlton, 40 S.W.2d 450, 
183 Ark. 1127—Gower v. Johnson, 
292 S.W. 382, 173 Ark. 125. 

Ky.—Kash v. Hurst, 224 S.W. 767, 
189 Ky. 233—Taylor v. Weir, 159 
S.W. 646, 155 Ky. 72. 

La.—Bradley v. Neill, 141 So. 382, 
174 La. 702. 

N.D.—Soules V. Wolf, 256 N.W. 757, 
65 N.D. 194. 

Tex.—Sartwelle v. Dunn, Civ.App., 
120 S.W.2d 130—^Kinnard v. Lee, 
Civ.App., 244 S.W. 1046. 

Wash.—State v. Beeler, 271 P, 333, 
149 Wash. 473. 

After dismissal on. demnrrer 

Petition contesting primary elec¬ 
tion for illegal votes, dismissed on 
demurrer, could not be amended to 
show ineligibility of candidate for 
office.—Avery v. Hale, 146 S.E. 76, 
167 Ga. 252. 

Xnsnfflclent allegations to set forth 
grounds 

A complaint which does not con¬ 
tain all the allegations necessary to 
set forth a ground for contest can-j 
not be amended after the time for In-1 


stituting the contest has passed.— 
Treadaway v. Plaquemines Parish 
Democratic Committee, La.App., 193 
So. 609. 

58- Ky.—Brock v. Williams, 86 S. 

W.2d 324, 260 Ky. 569—Kash v. 

Smith. 63 S.W.2d 617. 250 Ky. 490. 
59. Ark.—^Hailey v. Barker, 97 S. 

W.2d 923, 193 Ark. 101. 

Tex.—^Nesbitt v. Coburn, Civ.App., 

143 S.W.2d 229. 

Slight error In stating name 

In election contest, amendment to 
exception and answer to read E. 
Chevallier" Instead of “B. C. Chev- 
allier" was held properly permitted 
before going to trial, where coun¬ 
sel for plaintiff was not misled by 
pleadings to his prejudice.—Crooks 
V. Chevallier, La.App., 166 So. 586. 
Amendment to show jnrisOlctlonal 
fact 

Under a statute not denying the 
right to amend, where no new 
grounds of contest are asserted, re- 
'Jection of amendment to notice of 
contest merely disclosing when elec¬ 
tion commissioners completed tab¬ 
ulation of the votes so as to show 
jurisdictional fact that notice was 
filed within following five-day peri¬ 
od. tendered before the court passed 
on the question of jurisdiction, was 
held error.—^Damron v. Johnson, 
233 S.W. 745, 192 Ky. 350. 

Failure of contestee to object to 
defects 

Notwithstanding notice of contest 
of defendant's nomination at prima¬ 
ry election was defective in its at¬ 
tempted statement of plaintiff's al¬ 
leged grounds of contest, plaintiff 
should be afforded an opportunity to 
apply to trial court for permission 
to amend the notice, especially 
where defendant’s only attack on 
the notice in trial court was based 
on assumption that it was not filed 
or served within statutory time and 
no contention was made in trial 
court that notice should be made 
more definite and certain or that it 
failed to state facts sufficient to 
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constitute grrounds for contest.—Os¬ 
borne v. Zimmerman, Or., 106 P.2d: 
1097. 

80. Ala.—^Ex parte State ex reh 
Bragg, 197 So. 32. 

Ark.—^Fleming v. Rolfe, 87 S.W.2d 
403, 191 Ark. 690—Smith v. Smith, 
75 S.W.2d 804, 189 Ark. 997—La 
Fargue v. Waggroner, 75 S.W.2d 
235, 189 Ark. 757, followed in Bur¬ 
row V. Wofford, 76 S.W.2d 241, 
189 Ark. 1171—Wilson \r. Card- 
well, 53 S.W.2d 438, 186 Ark. 261 
—^Robinson v. Knowlton, 40 S.W. 
2d 460, 183 Ark. 1127. 

Striking partially defective amend, 
ment 

An entire amendment which makes 
more definite the allegations of the 
complaint is not properly stricken 
out because a part thereof sets out 
a new ground of contest.—^Wilson 
V. Cardwell, 53 S.W.2d 438, 186 Ark. 
261. 

Illegal votes in. other townships 
Where the issue is whether or 
not illegal votes have been received 
the petition may be amended to in¬ 
clude other precincts or townships 
not specified in the original com¬ 
plaint when the trial will not there¬ 
by be unduly delayed.—^Ferguson v. 
Montgomery, 229 S.W. 30, 148 Ark. 
83. 

81. Tex.—^Nesbitt v. Cobum, Civ. 
App., 143 S.W.2d 229. 

Befns^ to permit amendment held 
error 

Ark.—^Nelson v. Gray, 77 S.W.2d 
968, 190 Ark. 179—^Winton v. Irby, 
75 S.W.2d 656, 189 Ark. 906—Nel¬ 
son V. Parrish, 53 S.W.2d 985, 186 
Ark. 427. 

ea. Tex.—^Benavides v. Orth> Civ. 
App., 120 S.W.2d 99. 

63. Tex.—^Nesbitt v. Cobum, Civ. 
App., 143 S.W.2d 229. 

64. Ark.—Smith v. Smith, 75 S.W. 
2d 804, 189 Ark. 997—La Fargue 
V. Waggoner, 75 S.W.2d 236, 189 
Ark. 767, followed in Burrow v. 
Wofford, 75 S.W.2d 241, 189 Ark. 



ELECTIONS 


29 C.J.S. 

Amendment to affidavit supporting complaint. 
After the expiration of the time for filing the com¬ 
plaint, an affidavit of electors which is required by 
statute to support the complaint cannot be amended 
so as to confer jurisdiction on the court.®5 

Amendment of answer. An amendment to the 
answer is proper pleading by the contestee to al¬ 
lege new matter for his defense,®® and in the ab¬ 
sence of a statute providing otherwise, the court 
may allow amendment at any time if the trial is not 
thereby delayed.®*^ Verification is not an amend¬ 
ment within a statute prohibiting an amendment aft¬ 
er a specified time and an answer may be verified 
after the time has expired.®® An answer in re¬ 
count proceedings may be amended to institute an 
original contest where the time for filing an orig¬ 
inal contest and the time for filing a countercon¬ 
test has not expired.®® 

§ 126. - Evidence 

a. Presumptions 

b. Burden of proof 


§ 126 

c. Admissibility of evidence 

d. Weight and sufficiency of evidence 

a. Presnmptions 

There are presumptions that the returns are correct, 
that the election was legally conducted, that all votes cast 
were lawful, etc., but the presumptions may be Impeached 
by competent evidence. 

The returns are presumed to be correct, and con¬ 
stitute prima facie evidence of the votes cast and 
the result of the election,*^® unless fraud on the part 
of the election officers is shown."^! There is a pre¬ 
sumption that the election was legally conducted, *^2 
that all votes cast were lawful,*^® and that every¬ 
one who voted was qualified to do so."^^ Presump¬ 
tions of the character under consideration may be 
impeached by competent evidence,^® but not by 
mere charges of fraud or illegality.^® 

b. Burden of Proof 

The contestant has the burden of proving the grounds 
of his contest, his right to the nomination, and other mat¬ 
ters essential to the successful outcome of his contest. 

The contestant has the burden of proving the 
grounds of his contest,'^^ that he is entitled to the 


1171—^Wilson v. Cardwell, 53 S.W. 
2d 438. 186 Ark. 261. 
es. Ark.—Murphy v. Trimble, 143 
S.W.2d 634, 200 Ark. 1173—Thomp¬ 
son v. Self, 122 S.W.2d 182, 197 
Ark. 70. 

66 . Ark.—Cain v. McGregor, 32 S. 

W.2d 319, 182 Ark. 633. 

617. Ark.—Cain v. McGregor, supra. 

68 . Ky.—Hudson v. Manning, 63 S. 
W.2d 943, 250 Ky. 760. 

69. Ky.—^Austin v. Anderson, 132 
S.W.2d 56, 279 Ky. 742. 

TO. Ark.—Parish v. Nelson, 67 S. 
W.2d 1037. 186 Ark. 1118—Con- 

nelley v. Vester, 53 S.'W.2d 861, 186 
Ark. 393—Morrow v. Strait, 53 S. 
W.2d 857, 186 Ark. 384—Tucker 
v. Meroney, 32 S.W.2d 631, 182 
Ark. 681—Cain v. Carl-Lee, 277 S. 
W. 551, 169 Ark. 887. 

La.—Landry v. Ozenne, 195 So. 14, 
194 La. 853—State ex rel. Todd v. 
Mills, 184 So. 350, 191 La. 1— 
Lafargue v. Galloway, 167 So. 197, 
184 La. 707—^Dumestre v. Fisher, 
App., 195 So. 25. 

Okl.—Bozarth v. Election Board of 
Okmulgee County, 291 P. 804, 144 
Okl. 206—^Looney v. Election 
Board of Seminole County, 291 
P. 554. 145 Okl. 25. 

Tex.—^Kinnard v. Lee, Civ.App., 244 
S.W. 1046. 

20 C.J. p 122 note 85. 

Certificate after recount 

County election board certificate 
of results of primary election after 
hearing of petition for recount and 
recount is conclusive.—Bozarth v. 
Election Board of Okmulgee Coun¬ 


ty, 291 P. 804, 144 Okl. 206—Looney 
V. Election Board of Seminole Coun¬ 
ty, 291 P. 564, 145 Okl. 25. 

71. Ark.—Cain v. Carl-Lee, 277 S. 
W. 651, 169 Ark. 887. 

72. Ark.—^Parish v. Nelson, 57 S. 
W.2d 1037, 186 Ark. 1118—Cain 
V. McGregor, 32 S.W.2d 319, 182 
Ark. 633. 

Presumption to sustain election 
Where alleged irregularities and 
fraud in casting of votes In pri¬ 
mary election would not have 
changed result thereof, if such votes 
had not been counted, election 
would not be, overturned by rea¬ 
son thereof, but every reasonable 
presumption would be indulged to 
sustain it.—Brockman v. Barry, 11 
S.E.2d 137, 195 S.C. 199. 

73. Ark.—Connelley v. Vester, 63 
S.W.2d 861, 186 Ark. 393—Storey 

V. Johnson, 32 S.W.2d 1068, 182 
Ark. 736—Tucker v. Meroney, 32 S. 

W. 2d 631, 182 Ark. 681. 
Presumption that absentee east 

properly marked ballot 
The presumption is that one 
whose vote must be rejected be¬ 
cause not cast in compliance with 
the absentee voting law cast one of 
the properly marked ballots, and 
1 not one of those rejected for other 
reasons.—^Vidrine v. Eldred, 96 So. 
566, 153 La. 779. 

74h Ark.—Storey v, Johnson, 32 S. 

W.2d 1068, 182 Ark. 736. 

Proof of political afiUiation of fa¬ 
thers of voters 

Proof that the fathers of some 
of the persons who voted at Re¬ 
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publican primaries were Democrats 
does not raise the presumption that 
the voters were Democrats, so as 
to show that their votes were il¬ 
legal.—Kash V. Hurst, 224 S.W. 757, 
189 Ky. 233. 

76. Ark.—Tucker v. Meroney, 32 S. 
W.2d 631, 182 Ark. 681. 

Pacts held not to impeach presump¬ 
tion 

(1) Verity of ballots cast by vot¬ 
ers for sheriff and returned by prop¬ 
er officers was not impeached by 
showing contestant received ma¬ 
jority of votes cast by persons who 
became of age after last assessing 
time.—^Tucker v. Meroney, 32 S.W. 
2d 631, 182 Ark. 681. 

(2) Number of blank votes cast 
in county for state senator was held 
not to raise Inference of fraud or 
discrepancies in primary election.— 
In re Bewley, 246 N.Y.S. 106, 138 
Mlsc. 108. 

(3) The fact that total of votes 
cast for candidates for particulai 
office was less by three hundred 
thirty-nine to four hundred thirty- 
four tba-n the totals for certain oth¬ 
ers in the primary would not war¬ 
rant inference of fatal irregularity 
or fraud.—Brockman v. Barry, 11 S. 
E.2d 137, 196 S.C. 199. 

76. Ark.—Cain v. McGregor, 32 S. 
W.2d 319, 182 Ark. 633. 

77. Ark.—Craig v. Sims, 256 S.W. 
1, 160 Ark. 269. 

Ky. —^Best V. Sidebottom, 109 S.W. 
2d 826, 270 Ky. 423—Hogg v. 

Combs, 63 S.W.2d 465, 250 Ky. 400, 
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nomination,78 and when pertinent, he must prove 
that the election returns were not correct.79 Where 
the successful candidate must receive a majority of 
all the legal votes cast, the contestant must prove 
that he received the majority.^® If a contest is 
made on the ground that illegal votes were cast, the 
burden is on contestant to show, not only that the 
votes vrere cast^i and that they were illegal, ^^t 
also that they were cast for contestee,^^ and that 
they were sufficient in number to change the result 
of the election.^^ However, where the contestant 
proves that enough illegal votes were cast to change 
the result, he is not required to show that they were 
actually cast for contestee in order to invoke the 
court’s statutory power to order a new election.®^ 
If contestant alleges that electors were wrongfully 
denied the right to vote, he bears the burden of 
showing that they would have voted for him.^® 


Where the ground for contest is a violation of ihe 
corrupt practice act, the contestant must prove vio¬ 
lation by the contestee,87 and that he himself did 
not violate the act.^® 

c. Admissibility of Evidence 

Evidence outside the scope of the pleadings is inad- 
missible. Testimony of a voter as to how he voted or, if 
prevented from voting, how he intended to vote is admis¬ 
sible in some Jurisdictions and inadmissible in others. 

Competent evidence pertinent to the issues^® or 
to the jurisdiction of the court®® is, of course, ad¬ 
missible, and evidence outside the scope of the 
pleadings is inadmissible.®^ Evidence that voters 
who are legally registered at the time of voting 
did not possess the qualifications necessary for reg¬ 
istration is not admissible; the registration rolls 
are binding on the courts, and cannot be purged in 


78. Ark.—storey v. Johnson, 32 S. 
W.2d 1068, 182 Ark. 736—Craig v. 
Sims, 255 S.W. 1, 160 Ark. 269. 
Ky.—Cooper v. Montgomery, 20 S. 
W.2d 479. 230 Ky. 633—Mellon v. 
Goble, 276 S.W. 830, 210 Ky. 711. 
78. Ark.—^Morrow v. Strait, 53 S. 
W.2d 857, 186 Ark. 384—Tucker 

V. Meroney, 32 S.W.2d 631, 182 
Ark. 681. 

8 Q. Ark.—^Fleming v. Rolfe, 87 S. 

W. 2d 403, 191 Ark. 690—Nelson 
V. Gray. 77 S.W.2d 968, 190 Ark. 
179—Parish v. Nelson, 57 S.W.2d 
1037, 186 Ark. 1118—Connelley v. 
Vester, 53 S.W.2d 861, 186 Ark. 
393—Tucker v. Meroney, 32 S.W. 
2d 631, 182 Ark. 681. 

81- La.—^Edrington v. Chenet, 59 
So. 866, 131 La. 439. 

82. La.—^Edrington v. Chenet, su¬ 
pra. 

83. Ark.—Craig v. Sims, 255 S.W, 
1. 160 Ark. 269. 

20 C.J. p 122 note 82. 

Proof of aUegatlons by contestee 
Contestee to have alleged illegal 
votes deducted from contestant's 
total vote required showing that 
they were cast -for contestant.— 
Glenn v. Gnau, 64 S.W.2d 168, 251 
Ky. 3. 90 A.L.R. 1365. 

84. Ark.—Martin v. Gray, 97 S.W. 
2d 439. 193 Ark. 32. 

Ky.—Taylor v. Weir, 169 S.W. 646, 
155 Ky. 72. 

La.—Landry v. Ozenne, 196 So. 14, 
194 La. 853. 

85. Miss.—Harris v. Stewart, 193 
So. 339, 187 Miss. 489. 

86 . La.—^Bdrington v. Chenet, 69 
So. 866, 131 La. 439. 

Ky.—Turner v. Linton, 109 S. 
W.2d 642, 270 Ky. 297—Porter v. 
Meade, 63 S.W.2d 942, 250 Ky. 777 
—^Mellon V. Goble, 276 S.W. 830, 
210 Ky. 711. 


Palslty of campaign expense state¬ 
ment 

Complainant has burden of estab¬ 
lishing falsity of statement of cam¬ 
paign workers as to campaign ex¬ 
penses.—Canvassing Board of Pri¬ 
mary Elections of Hillsborough 
County V. Lester. 118 So. 201, 96 
Fla. 484. 

88. Ky.—Humbert v. Heyburn, 42 
S.W.2d 538, 240 Ky. 406—Mellon 
V. Goble, 276 S.W. 830, 210 Ky. 
711. 

89. Ark.—^Ferguson v. Mortgomery, 
229 S.W. 30, 148 Ark. 83. 

La.—Hunt v, Sims, 167 So. 188, 184 
La. 679. 

Vote by persons of another party 

In a contest of the Democratic 
nomination for county judge, al¬ 
though the statutes do not prohibit 
! Republicans from voting at such 
primaries, yet, where the rules of 
the Democratic party at such time 
prevented the Republicans from 
participating in the nomination of 
its candidates, it was error to re¬ 
fuse to allow contestee to prove 
that certain Republicans were al¬ 
lowed to vote for contestant.—^Fer¬ 
guson V. Montgomery, 229 S.W. SO, 
148 Ark. 83. 

Failnre of records to reveal pardon 
In election contest, where right 
of one of voters to vote was chal¬ 
lenged on ground that he had been 
convicted in New Mexico of cattle 
theft and was paroled after having 
served only a portion of assessed 
term, testimony of contestee that 
he went to Santa Fe, N. M., and, as¬ 
sisted by secretary of state and 
clerk in his office, he examined the 
pardon records and that such rec¬ 
ords did not reveal a pardon grant¬ 
ed to voter, was admissible.—Har¬ 
well V. Morris, Tex.Civ.App., 143 
S.W.2d 809. 

90. Mo.-rState ex rel. Addison v. 
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Bowron, 76 S.W.2d 860, 335 Mo. 
1052, followed in State ex rel. Jen¬ 
kins V. Bowron, '75 S.W.2d 853, and 
State ex rel. Holbrook v. Bowron. 
76 S.W.2d 853. 

Date of certiflcatioxL of canvass 
In primary election contest where 
jurisdiction of circuit court depend¬ 
ed on disputed question whether con¬ 
test had been instituted within live 
days after canvassing board certified 
result of canvass of votes, hearing of 
evidence by circuit court as to date 
of certification of canvass was held 
proper.—State ex rel. Addison v. 
Bowron, supra. 

91. Cal.—Puccinelli v. Superior 

Court in and for City and County 
of San Francisco, 192 P. 707, 183 
Cal. 775. 

Ky.—Wilson v. Smith, 20 S.W.2d 472, 
230 Ky. 648. 

La.—Perez v. Cognevich, 100 So. 444, 
156 La. 331. 

Collateral limulry as to investigation 
by affiant supporting complaint 
In proceeding for judicial review 
of executive committee’s- denial of 
primary election contest, evidence 
that attorneys certifying that peti¬ 
tion should be sustained did not 
make full investigation into the 
facts was properly excluded since a 
certifying attorney is a “quasi-judl- 
cial officer” with respect to such an 
Investigation and collateral inquiry 
regarding how he made his investiga¬ 
tion or how fully he made it cannot 
be permitted.—Harris v. Stewart, 
193 So. 339, 187 Miss. 489. 

Harmless error 

Admission of certain testimony 
and affidavits before board of state 
canvassers for municipal primaries, 
if error, was held harmless, where 
decision which was correct was not 
affected thereby.—Zimmerman v. 
Bennett, 151 S.E. 214, 154 S.C. 116. 
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a collateral proceeding to contest the election 
but it has also been held that the contestant may 
show that persons who voted were not entitled to 
do so whether or not their names are on the certi¬ 
fied list.®3 In some jurisdictions, a voter cannot be 
compelled to testify how he voted,9^ and an offer 
to show how he voted is properly rejected,95 but 
in other jurisdictions, it has been held that in the 
absence of any provision for the punishment of an 
elector who votes the ballot of a party with which 
he is not affiliated, one who does so, although a le¬ 
gally qualified voter, may be required to testify 
for whom he voted,96 and that a legal voter who 
casts an illegal ballot may be allowed to testify how 
he voted in order that the vote of the precinct may 
be purged.*97 Affiants who support the contestant’s 
complaint waive the secrecy of their ballots and 
may be compelled to testify as to how they voted in 
previous years as evidence of their eligibility to 
make the affidavits,98 and their ballots are admis¬ 
sible to corroborate or to contradict their testi¬ 
mony.9 ^ Qualified electors who were not permit¬ 
ted to vote cannot be allowed to testify that, had 
they been permitted, they would have voted for 


contestant,! unless the suit is not to obtain a judg¬ 
ment declaring the contestant nominated but mere¬ 
ly to have the election declared void,2 but there is 
also authority that such testimony may be received 
in an election contest.® Ballots which have not 
been properly safeguarded or preserved are not 
admissible in evidence.^ 

d. Weight and Sufficiency of Evidence 

The ballots are the controlling evidence of the vote 
and the result, providing their integrity has been pre¬ 
served. Proof as to the violation of the Corrupt Practice 
Act must be substantial but circumstantial evidence may 
be sufficient. 

The ballots are the primary and controlling evi¬ 
dence of the vote and the result,5 provided it is 
made to appear by the party offering them that 
they have been preserved in the manner and by the 
officers prescribed by statute, that they are the iden¬ 
tical ballots cast by the voters, and that they have 
not been so exposed to the reach of unauthorized 
persons as to afford a reasonable opportunity for 
their having been tampered with.® Proof as to vio¬ 
lation of the Corrupt Practice Act must be substan¬ 
tial,7 although it need not be beyond a reasonable 


92 . La.—Cambre v. Brignac, 140 So. 
702, 19 La.App. 437. 

20 C.J, p 123 note 88. 

93. Ark.—^Robinson v. Knowlton, 40 
S.W.2d 450, 183 Ark. 1127. 

20 C.J. p 123 note 89. 

Effect of failuxe to antlieiiticate list 
Where a poll tax list is not au¬ 
thenticated, it cannot be used to 
show that any of the votes cast at 
the election were illegal.—Storey v. 
Johnson, 32 S.W.2d 1068, 182 Ark. 
736. 

94. Okl.—Whitaker v. State, 160 P. 
890, 58 Okl. 672. 

20 C.J. p 123 note 90. 

95. Okl.—Whitaker v. State, supra. 

96. Ky.—Runyon v. Trent, 109 S.W. 
2d 396, 270 Ky. 134—Johnson v. 
Caddell, 64 S.W.2d 441, 251 Ky. 
14—Glenn v. Gnau, 64 S.W.2d 168, 
251 Ky. 3—^Heitzman v. Voiers, 169 
S.W. 625, 165 Ky. 39. 

Permitting testimony where ballots 
were changed 

On issue of integrity of ballots 
which showed on their face that 
they had been changed, permitting 
voters who were not shown ballots 
to testify as to how they actually 
voted was held not error.—^Arrington 

V. Ladd. 56 S.W.2d 166, 186 Ark. 761. 
Testimony of witnesses to vote 

Where challenged vote in primary 
election was cast openly, those in 
whose presence vote was cast, in¬ 
cluding officers of election, are com¬ 
petent witnesses to prove how vote 
was cast.—Runyon v. Trent, 109 S. 

W. 2d 396, 270 Ky. 134. 


97. Ky.—^Vansant v. McPherson, 159 
S.W. 630, 155 Ky. 34. 

98. Ark.—^Terry v. Harris, 64 S.W. 
2d 324, 188 Ark. 173. 

99. Ark.—^Terry v. Harris, supra. 

1. Cal.—^Miller v, Kem County Su¬ 
per. Ct, 144 P. 978, 25 Cal.App. 
607. 

Okl.—Garrett v. London, 229 P. 1074, 
107 Okl. 72. 

2 . Okl.—Garrett v. London, supra. 

3. La.—Cambre v. Brignac, 140 So. 
702, 19 La.App. 437. 

4i La.—^McConnell v. Salmon, 141 
So. 73, 174 La. 606. 

Integrity of ballots as essential to 
recount is considered supra § 119. 

5. Ky.—Cooper v. Montgomery, 20 
S.W.2d 479, 230 Ky. 633. 

La.—^McConnell v. Salmon, 141 So. 

73, 174 La. 606. 

20 C.J. p 123 note 86. 

6 > Fla.—State ex rel. Peacock v. 

Latham, 170 So. 469, 125 Fla. 779. 
Ky.—Cooper v. Montgomery, 20 S. 

W.2d 479, 230 Ky. 633. 

La.—^McConnell v. Salmon, 141 So. 
73, 174 La. 606—^Perez v. Cogne- 
vich, 100 So. 444, 156 La. 331— 
Welch V. Fitzgerald, App., 144 So. 
73—^Thibodeaux v. Fortner, 1 La. 
App. 323. 

20 C.J. p 123 note 87. 

Eecessity to show impossibility of 
tampering 

In election contest, it is not neces¬ 
sary that party offering allegedly il¬ 
legal ballots prove that tampering 
with them was impossible in order to 
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render them admissible.—^McConnell 
V. Salmon, 141 So. 73, 174 La. 606. 
Burden after substantial compliance 
with statute shown 
Where substantial compliance with 
the statute is shown by the con¬ 
testant, the burden is on the con- 
testee to show that the ballots have 
in fact been tampered with or op¬ 
portunity was afforded for tamper¬ 
ing.—State ex rel. Peacock v. La¬ 
tham, 170 So. 469, 125 Fla. 779. 

7. Ky.—^Turner v. Linton, 109 S.W. 
2d 642, 270 Ky. 297—Asher v. 

Broughton, 21 S.W.2d 260, 231 Ky. 
165—Gross v. Cawood, 109 S.W.2d 
597, 270 Ky. 264—Prewitt v. Cau¬ 
dill. 63 S.W.2d 964, 260 Ky. 698— 
Partin v. Jones, 63 S.W.2d 790, 250 
Ky. 632—^Phillips v. Langford, 63 S. 
W.2d 782, 260 Ky. 678. 

Bribery of one voter 
To deprive a candidate of the nom¬ 
ination because of the bribery of one 
voter, such bribery must be satis¬ 
factorily shown.—^Dyche v. Scovllle, 
109 S.W.2d 581, 270 Ky. 196—Asher 
V. Broughton, 21 S.W.2d 260, 231 Ky. 
165—^Murrey v. Kirkman, 21 S.W.2d 
240, 231 Ky. 191. 

Activities of campaign workers 
The facts and circumstances shown 
must be sufficient to connect the- 
candidate with the corrupt activities 
of his campaign workers.—^Asher v. 
Broughton, 21 S.W.2d 260, 231 Ky. 
165—^Murrey v. Kirkman, 21 S.W.2d 
240, 281 Ky. 191. 

Proof of large majority 
That candidate whose nomination' 
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doubt;® circumstantial evidence may be sufficient,® 
but it must be more than mere suspicion.^® The 
fact that the list of qualified voters was not com¬ 
piled in compliance with the statute does not in¬ 
validate the election in the absence of showing that 
the voters were actually disqualified.^^ Under a 
statute defining residence for voting purposes, evi¬ 
dence of a voter’s intention can be considered^^ 
but it is not necessarily controlling.^® Where the 
election officials have not substantially complied 
with the statutes, proof of votes cast for contest¬ 
ant must be by other evidence than the official 
acts.i4 

Evidence as produced for particular purposes in 
the various cases has been held insufficient to show 
violation of the Corrupt Practice Act,^® to show 
excessive expenditure of money for campaign ex- 
penses,^® to establish falsity of statements by cam¬ 
paign workers,!*^ to show that a decision was 
reached by the party executive committee requiring 
a majority vote to nominate officers,^® to show that 
one faction engaged in fraudulent litigation for 
the purpose of controlling the election,i® to show 


I illegal voting,®® to show that votes were counted in 
• secret,®^ to impeach a return of service of notice 
of an election contest,®® to show fraud®® of election 
officials,®4 to show disqualification of a voter for 
nonresidence,25 to invalidate the entire vote of a 
precinct,®® and insufficient to show integrity of the 
ballots was destroyed.®*^ Likewise, evidence has 
been held sufficient to show violation of the Cor¬ 
rupt Practice Act,®® sufficient to show disqualifi¬ 
cation to vote because of a conviction of felony,®® 
and sufficient to show disqualification because of 
nonresidence.®® 

§ 127. -Hearing and Determination 

a. In general 

b. Scope of inquiry 

c. Time for hearing and determination 

d. Judgment or order 

a. In General 

Every election contest must be determined by its 
own facts and circumstances. The court is vested with 
a very large discretion in determining the orderly course 
I of trial, including the time and manner of introducing 


was being contested had received 
large majority of votes cast was not 
proof of violation of Corrupt Prac¬ 
tice Act in order to obtain nomina¬ 
tion.—Conway v. Arnold, 109 S.W.2d 
899, 270 Ky. 128, 

Failure to produce unavailable 
checks 

Where contestee in election contest 
produced all available checks relat¬ 
ing to expenditures, there was no 
presumption that checks not pro¬ 
duced were unfavorable evidence.— 
Asher v. Broughton, 21 S.W.2d 260, 
231 Ky. 166. 

8. Ky.—Greene v. Cawood, 20 S.W. 
2d 984, 280 Ky. 823. 

8. Ky. —^Turner v. Linton, 109 S.W. 
2d 642, 270 Ky. 297—Hogg v. 

Combs, 63 S.W.2d 465, 250 Ky. 
400—Howard v. Cockrell, 21 S.W. 
2d 455. 231 Ky. 278—Asher v. 

Broughton, 21 S.W.2d 260, 231 Ky. 
165—Charles v. Flanary, 233 S.W. 
904, 192 Ky. 511. 

10. Ky.—Turner v. Linton, 109 S.W. 

2d 642, 270 Ky. 297—Hogg v. 

Combs, 63 S.W.2d 465, 250 Ky. 400 
—^Douglas V. Greene, 20 S.W.2d 

1026, 231 Ky. 44. 

11. Ark.—Connelley v. Vester, 53 S. 
W.2d 861, 186 Ark. 393—^Darmer v. 
White, 32 S.W.2d 626, 182 Ark. 638. 

12. Tex.—^McBride v. Cantu, Civ. 
App., 143 S.W.2d 126. 

13. Tex.—McBride v. Cantu, supra. 

14. Ark.—Parish v. Nelson, 67 S. 
W.2d 1037, 186 Ark. 1118. 

15« Ky.—^Best V. Sidebottom, 109 S, 
W.2d 826, 270 Ky, 423—^Blanton v. 


Back, 109 S.W.2d 655, 270 Ky. 280— 
Turner v. Linton, 109 S.W.2d 642, 
270 Ky. 297—Gross v. Cawood, 109 
S.W.2d 597. 270 Ky. 264—Conway 
V. Arnold, 109 S.W.2d 399, 270 Ky. 
128—Runyon v. Trent, 109 S.W.2d 
396, 270 Ky. 134—Hatcher v. Petry, 
86 S.W.2d 1043, 261 Ky. 52—Prewitt 

V. Caudill, 63 S.W.2d 954, 260 Ky. 
698—Porter v. Meade, 63 S.W.2d 
942, 250 Ky. 777—Mounts v. Hat¬ 
field, 63 S.W.2d 928, 250 Ky. 727— 
Partin v. Jones, 63 S.W.2d 790, 250 
Ky. 632—Phillips v. Langford, 63 
S.W.2d 782, 250 Ky. 578—Scalf v. 
Pursifull, 63 S.W.2d 5t)4, 250 Ky. 
447—Hogg V. Combs, 63 S.W.2d 466, 
250 Ky. 400—Combs v. Brock, 42 
S.W.2d 896, 240 Ky. 655—Asher v. 
Broughton, 21 S.W.2d 260, 231 Ky. 
165—^Murrey v. Kirkman, 21 S.W. 
2d 240, 231 Ky. 191—^Douglas v. 
Greene. 20 S.W.2d 1026, 231 Ky. 
44—^Damron v. Johnson, 233 ‘S.W. 
910, 192 Ky. 523. 

La.—Harrington v. Langlinais, App., 
168 So. 26. 

16. Ky.—Best v, Sidebottom, 109 S. 

W. 2d 826, 270 Ky. 423—Asher v. 
Broughton, 21 S.W.2d 260, 231 Ky. 
165. 

17- Fla.—Canvassing Board of Pri¬ 
mary Elections of Hillsborough 
County v. Lester, 118 So. 201, 96 
Fla. 484. 

18. Tex.—Cliett v. Williams, Civ. 
App., 97 S.W.2d 272. 

19. Ky.—Turner v. Linton, 109 S.W. 
2d 642, 270 Ky. 297. 

2a Ky.—^Turner v. Linton, supra— 
Manning v. Lewis, 255 S.W. 513, 
26l0 Ky. 732. 


21 . S.C.—McKnight v. Smith, 189 S. 
E. 361, 182 S.C. 378. 

22 . Ky.—Greene v. Cawood, 20 S.W. 
2d 984, 230 Ky. 823. 

2 a N.Y.—In re Bewley, 246 N.T.S. 
105, 138 Mlsc. 108. 

24L Ark.—Cain v. Carl-Lee, 277 S. 

W. 561, 169 Ark. 887. 

Okl.—^Brown v, Branson, 270 P. 63, 
139 Okl. 271. 

25. Tex.—Harwell v. Morris, Civ. 
App., 143 S.W.2d 809—McBride v. 
Cantu, Civ.App., 143 S.W.2d 126. 

Ky.—Raymer v. Willis, 42 S.W.2d 
918, 240 Ky. 634. 

Tex.—Sartwelle v. Dunn, Civ.App., 
120 S.W.2d 136. 

26. La.—^Dumestre v. Fisher, App., 
195 So. 25. 

27. La.—^Welch v. Fitzgerald, App., 
144 So. 73. 

ea Ky.—Smith v. Ward, 132 S.W.2d 
762, 280 Ky. 173—Prewitt v. Cau¬ 
dill, 63 S.W.2d 954, 250 Ky. 698— 
Mounts V. Hatfield, 63 S.W.2d 
928, 250 Ky. 727—^Howard v. Cock¬ 
rell, 21 S.W.2d 455, 231 Ky. 278— 
Akers v. Smiley. 21 S.W.2d 152, 231 
Ky. 129—Greene v. Cawood, 20 S. 
W.2d 984, 230 Ky. 823—Booher v. 
Smith. 20 S.W.2d 477, 230 Ky. 643 
—Hibbard v. Page, 20 S.W.2d 475, 
230 Ky. 638. 

Or.—^Ramsey v. Howard, 36 P.2d 602, 
148 Or. 542. 

29. Tex.—Harwell v. Morris, Civ. 
App., 143 S.W.2d 809. 

30. Tex.—^Harwell v. Morris, Civ. 
App., 143 S.W.2d 809. 
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evidence or taking proof. Where illegal votes can be 
segregated the entire vote need not be impeached, and the 
illegal votes are deducted from the recipient thereof as 
shown by the proof. Candidates at the election are dis¬ 
qualified from acting as members of the committee de¬ 
ciding the contest. 

Each election contest must be determined by its 
own facts and circumstances as developed by the 
testimony,and the issues involved must be deter¬ 
mined by the same principles as similar issues in 
other cases.32 jf jg which 

the court may determine a contest it must faiL^s 
There can be no judgment by default; contestant 
must show a disregard or violation of the law but 
for which the result of the election would have 
been different.24 The court is vested with a very 
l^rge discretion in determining the orderly course 
of trial,25 including the time and manner of intro¬ 
ducing evidence or taking proof,25 and it may ad¬ 
mit evidence by the contestant after he has rest¬ 
ed,27 or after the contestee has rested,28 if no prej¬ 
udice or injustice results. Under express provi¬ 
sions of some statutes, discretionary power is con¬ 
ferred on the court to hear the witnesses orally 
or take proof by deposition,29 and under such a 
statute the court must indicate how and when 'the 
proof shall be taken.^® The judge in his discre¬ 


tion may grant time for taking evidence addition 
to that suggested by statute where the statute p€ 
mits the granting of additional time if the en 
of justice demand it.^^ Depositions should be coi 
pleted within the time allowed by statute, and e'\ 
dence so taken may be read on the hearing, subjei 
however, to exceptions.42 Failure of the con 
clerk on return of the summons properly execut' 
to notify the judge of the pendency of the contc 
in compliance with the statute should prejudice n< 
ther party.^2 ^ trial of an election contest on tl 
merits is equivalent to overruling a motion by tl 
successful candidate to dismiss, the petition of co 
testant.^^ The court should willingly aid in the e 
forcement of the corrupt practice act where fac 
.justify it,45 and it must apply the penalty provid< 
in the act when convinced that the act has been vii 
lated.^8 In accordance with statutory provision 
although a contestant has violated the corrispt pra 
tice act, he is entitled to insist that the contests 
is disqualified on similar grounds,47 but he canm 
be awarded the nomination.'* 2 

Proceedings for recount are considered supra 
119. 

Counting or excluding votes. Where illegal vot( 
can be segregated, only those votes should I 


31. Ky.—Smith v. Ward. 132 S.W. 
2d 762, 280 Ky. 173—Scalf v. Pur- 
sifull, 63 S.W.2d 504, 250 Ky. 447. 

32. Ky.—Smith v. Ward, 132 S.W. 
2d 762, 280 Ky. 173. 

33. Ark.—Arrington v. Ladd, 56 S. 
W.2d 166, 186 Ark. 761. 

Where Integrity of ballots destroyed 
That integrity of ballots in eight 
of twenty-two townships voting for 
sheriff nominee was not destroyed 
and contestant received plurality 
therein did not entitle contestant to 
nomination, although integrity of 
ballots as a whole was destroyed.— 
Arrington v. Ladd, supra. 

34. Tex.—Anderson v. Ashe, 130 S. 

W. 1044, 62s Tex.Civ.App. 262. 

35. Ark.—TaafCe v. Sanderson, 294 
S.W. 74, 173 Ark. 970. 

36. Ark.—Wilson v. Luck, 146 S.W. 
2d 696—Robinson v. Knowlton, 40 
S.W.2d 450, 183 Ark. 1127. 

Production, of ballots 

Resort may be had to the ballots 
if material to the issues. 

N.T.—Matter of Tenjost, 157 N.Y.S. 

528, 171 App.Div. 129. 

Tex.—Anderson v. Ashe, 130 S.W. 

1044, 62 Tex.Civ.App. 262. 

20 C.J. P 124 note 32. 

To enable detemaination of greatest 
' unmber of votes 
The procedure should be such as 
to ehable the court to determine 
who received greatest number of 

29 C..T.S.—1ft 


votes, without doing injustice to 
either party.—^Robinson v. Knowl¬ 
ton, 40 S.W.2d 450, 183 Ark. 1127. 

37. Ark.—^Home v. Pish, 127 S.W.2d 
623, 198 Ark. 79. 

38. Ark.—^Robinson v. Knowlton, 40 
S.W.2d 450, 183 Ark. 1127. 

39. Ky.—Combs v. Brock, 42 S.W. 2d 
895, 240 Ky. 655—Charles v. Flan¬ 
ary, 233 S.W. 904, 192 Ky. 511— 
Lay V. Rose, 197 S.W. 921, 177 Ky. 
303. 

Appolntmeut of allegedly unfriendly 
stenographer 

Appointment of allegedly unfriend¬ 
ly official stenographer to take oral 
evidence in election contest was held 
not to have adversely affected con¬ 
testants rights, there being no show¬ 
ing that stenographer was incompe¬ 
tent, corrupt, or that her notes were 
not correctly transcribed.—Combs v. 
Brock, 42 S.W.2d 895, 240 Ky. 655. 

40. Ky.—Seals v. Elam, 42 S.W.2d 
700, 240 Ky. 485. 

Bequest to indicate manner of proof 

(1) If primary election contest be 
filed in vacation and prior to next 
regular term of court contest is not 
called for, trial, then on convening 
of term it is contestant’s duty to 
request judge to indicate how and 
when proof shall be taken.—Seals v. 
Elam, supra. 

(2) Contestant cannot be preju¬ 
diced in trial of primary election 
contest by failure of trial judge to. 
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indicate on seasonable request mai 
ner by and time within which pro< 
is to be taken.—Seals v. Elam, supr 

41. Ky.—Charles v. Flanary, 233 
W. 904, 192 Ky. 611—Damron 
Johnson, 233 S.W. 745, 192 Ky. 35 

Pi li n g depositions after time f< 
completing evidence 
In primary election contest, coi 
testant’s depositions were held n< 
subject to exception on ground thj 
they were not timely filed, althoug 
depositions were not filed until aft< 
expiration of time allowed contestai 
by order to complete his evidence 
chief, ^ince neither statute nor ord< 
required contestant to file his dept 
sitions on or before expiration < 
time allowed for completing eviden< 
in chief.—Runyon v. Trent, 109 S.^ 
2d 396, 270 Ky. 134. 

42. Ky.—Lay v. Rose, 197 S.V 
921, 177 Ky. 303. 

43. Ky.—Seals v. Elam, 42 S.W.2 
700, 240 Ky. 485. 

44. Ark.—Cain v. Carl-Lee, 277 I 
W. 551, 169 Ark. 887. 

45. Ky.—^Humbert v. Heyburn, 42 I 
W.2d 638, 240 Ky. 405. 

4A Ky.—Smith v. Ward. 132 S.W.2 
762, 280 Ky. 173. 

47. Ky.—Greene v. Cawood, 20 S.V 
2d 984, 230 Ky. 823. 

48. Ark.—Cain v. Carl-Lee, 277 S.V 
651, 169 Ark. 887. 

Ky.—Mellon v. Goble, 276 S.W. 83i 
210 Ky. 711. 
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thrown out, and the entire vote need not be im¬ 
peached,^^ but where it is impossible to separate 
improperly marked ballots from the others the 
votes of a whole district may be excluded.^® Il¬ 
legal votes are deducted from the total of the one 
who has received them where proof shows for 
whom they were cast.^i Where votes have been 
changed from one candidate to the other after they 
were cast, they should be counted for the candidate 
in whose favor they were cast according to the tes¬ 
timony of voters who cast the ballots.52 Whether 
ballots admitted in evidence were tampered with 
is a question of fact.53 The withdrawal of a chal¬ 
lenge to votes in certain ballot boxes,54 or the fail¬ 
ure of election ofHcials to tabulate the votes from 
a certain precinct,®^ does not preclude the court 
from counting those votes in a contest. 

Determination by committee or tribunal. Candi¬ 
dates at the election are disqualified from acting as 
members of the committee deciding the contest,5® 
but a law partner of a candidate is not disquali¬ 
fied.® ^ Separation of witnesses is discretionary 
with the committee but only in unusual circum¬ 


stances, if ever, should parties to the cause be ex¬ 
cluded as witnesses.®® The power given by statute 
to the executive committee to make rules in primary 
election contests does not give the committee power 
to amend them at any time nor the right to give 
their rules a meaning of which their language is 
not susceptible.®® The committee should consider 
all the ballots rather than permit ballots to be ex¬ 
cluded by the decision of the managers.®® 

b. Scope of Inquiry 

A court or other tribunal can consider only matters 
which are within the scope of its authority as contemplat¬ 
ed by statute and which are presented by the case before 
it. 

A court or tribunal cannot determine matters 
outside the scope of its authority as contemplated 
by statute.®! Grounds of contest not set forth in 
contestant’s petition or notice- cannot be consid¬ 
ered,®® and, where certain persons are alleged to 
have cast illegal votes, the votes of any other per¬ 
sons cannot be questioned,®® unless contestee waives 
the point.®4 No finding is necessary as to matters 


49- Ark.—Cain v. Carl-Lee, 277 S.W. 
661, 169 Ark. 887. 

Ky.—Brock v. Williams. 86 S.W.2d 
* 324, 260 Ky. 669—^Johnson v. Cad- 

dell, 64 S.W.2d 441, 261 Ky. 14— 
Partin v. Jones, 63 S.W.2d 790, 250 
Ky. 632. 

Pa.—In re Luzerne County Election 
Returns, 151 A. 897, 301 Pa. 247. 
Ezroueons disregard of whole pre¬ 
cinct 

In election contest, where court 
stated that with certain precincts 
disregarded majority was against 
contestant, hut did not Indicate that 
it would have made such finding if 
votes of contested precincts, errone¬ 
ously disregarded as a whole, had 
not been cast out, there was no final 
count and result of election declared. 
—Cain V. Carl-Lee, 277 S.W. 551, 169 
Ark. 887. 

SO, Pa.—In re Luzerne County Elec¬ 
tion Returns, 151 A. 897, 301 Pa. 
247. 

Twenty per cent rule in Kentucky 

(1) In absence of fraud, violence, 
intimidation, or bribery, all votes in 
precinct will not be thrown out, 
where allegedly illegal votes are 
fewer than twenty per cent of total 
votes.—^Watts v. Bowen, 63 S.W.2d 
917, 250 Ky. 678. 

(2) In primary election contest, 
precinct should not be disfranchised 
under twenty per cent rule, where 
contestant failed to purge all il¬ 
legal votes that could have been 
purged and to show that if all such 
illegal votes had been purged resi¬ 
due of illegal votes amounted to 


twenty per cent of votes cast.—John¬ 
son V. Caddell, 64 S.W.2d 441, 251 
Ky. 14. 

SI. Ill.—Hayden v. Bacon, 18 N.E. 

2 d 200, 370 Ill. 212. 

Ky,—^Runyon v. Trent, 109 S.W.2d 
396, 270 Ky. 134—Glenn v. Gnau, 
64 S.W.2d 168, 251 Ky. 3, 90 A.L. 
R. 1355—^Raymer v. Willis, 42 S. 
W.2d 918, 240 Ky. 634—Swaner v. 
Barnett, 233 S.W. 751, 192 Ky. 
345—Kash v. Hurst, 224 S.W. 757, 
189 Ky. 233. 

Tampering with certification of vote 
In an election contest, where it 
was shown beyond doubt that sixty 
votes were cast in a single precinct, 
of which contestant received three 
and contestee the balance, but the 
certificate showed seventy-seven 
votes for contestee and a total of 
eighty votes cast, and there was evi¬ 
dence of tampering, the excess of 
twenty votes should be deducted 
from contestee’s total, although, if 
the true vote were not conclusively 
shown, the entire vote of the pre¬ 
cinct would.be disregarded.—Kash v. 
Hurst, 224 S.W. 767, 189 Ky. 233. 

3jack of proof for whom cacrt 
Illegal votes cast at a primary 
election cannot be charged against 
either candidate in a contest of the 
election, where it cannot be deter¬ 
mined for whom they were cast, and 
the fact that it was shown that a 
portion of those votes must have 
been cast for one candidate does not 
justify charging the rest of the votes 
against the other candidate.—Kash v. 
Hurst, supra. 


52. Ark.—Cain v. Carl-Lee, 277 S. 
W. 551, 169 Ark. 887. 

53. Pla.—State ex rel. Peacock v. 
Latham, 170 So. 469, 125 Pla. 779. 

54. Ark.—^Horne v. Fish, 127 S.W.2d 
623, 198 Ark. 79. 

55. Ark.—^Horne v. Pish, supra. 

56L S.C.—^Hyde v. Logan, 101 S.E. 

41, 113 S.C. 64. 

Harmless error 

Any error of board of state can¬ 
vassers for municipal primaries in 
permitting an interested party to sit 
as member was held harmless, where 
correct decision was unanimous.— 
Zimmerman v. Bennett, 151 S.E. 214, 
154 S.C. 116. 

57. S.C.—^Hyde v. Logan, 101 S.E. 
41, 113 S.C. 64. 

58. S.C.—^Hyde v. Logan, supra. 

55. S.C.—^Hyde v. JLogan, supra. 
Ame!admeu.t of rules after primary 

Under statutes regulating primary 
elections, the executive committee 
had no right to amend rules after the 
primary and make amendments ap¬ 
plicable to election already held.— 
Hyde v. Logan, supra, 
ea S.C.—Hyde v. Logan, supra. 

61. Miss.—^McKenzie v. Thompson, 
191 So. 487, 186 Miss. 524. 

62. Ky.—Taylor v. Weir, 159 S.W. 
646, 155 Ky. 72. 

63. Ky.—Raymer v. Willis, 42 S. 
W.2d 918, 240 Ky. 634—Weller v. 
Muenninghoff, 159 S.W. 632, 155 
Ky. 77. 

64. Ky.— W eller v. Muenninghoff, 
supra. 
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not in issue.®5 Similarly, on review of the decision 
of a party committee, the court is limited to a con¬ 
sideration of the case presented to the committee,66 
and in certiorari proceedings the review must be 
confined to correction of errors of law and findings 
wholly unsupported by evidence.67 Where the con¬ 
test is based on a violation of the Corrupt Prac¬ 
tices Act, an inquiry into a violation by the defeat¬ 
ed candidate is material only when the successful 
candidate is shown to have been guilty, and then 
only in order to determine whether the defeated 
candidate is entitled to the nomination.®^ A candi¬ 
date is estopped from complaining of irregularities 
on the part of an election board where he was in¬ 
strumental in causing them or acquiesced therein.69 
A collateral attack on a prior judgment of the court 
cannot be entertained in a primary election con- 
test.*^® 

c. Time for Hearing* and Determination 

Statutes prescribing the time for hearing by the court 
are directory but a requirement that the contest be 
finished in time to print the baiiots is mandatory. De¬ 
termination by an eiection board must be within the pre¬ 
scribed time. Qeneraliy the court wiil not- hear or de¬ 
termine a contest if insufficient time before the general 
election remains, or after the general election. 
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The judge should proceed to trial after issue is 
joined within the time prescribed by statute,^! but 
such a statute is directory,72 and his failure to do 
so should prejudice neither party.73 However, a 
statute providing that the contest must be finished 
in time to print the ballots for the general election 
is mandatory.74 Determination by an election 
board must be made within the time prescribed by 
statute.75 Where no questions of general public 
importance are involved,76 the court cannot hear 
or determine a contest after the general election has 
been held,77 unless there is some statutory reason 
therefor.78 Likewise, where the contest cannot be 
determined in time for a substantial compliance 
wkh the statutes by officials charged with the duty 
of preparing for the holding of the election, it has 
been held that the court must dismiss the contest 
as moot even though the contestant may have a 
good cause for contest.72 The hearing may be had 
in chambers when the court is in vacation.60 A 
statute prescribing the time for determining pri¬ 
mary election contests does not apply to a contest 
of the election at the primary where a candidate 
secures a majority of all votes cast.61 


05. Nev.—^Warren v. Wilson, 210 P. 
204, 46 Nev. 272, rehearing denied 
210 P. 997, 46 Nev. 272 and motion 
to modify 212 P. 497, 46 Nev. 272. 

66 . La.—Ross v. Naff, 58 So. 348, 
130 La. 590. 

Dlsgnaaillcatloii of memhers of com¬ 
mittee 

Disqualification of executive com¬ 
mittee members from acting with 
the committee in hearing primary 
election contest cannot avail peti¬ 
tioners on certiorari to review pro¬ 
ceedings of committee, where dis¬ 
qualification was not objected to at 
time of hearing.—^Hyde v. Logan, 101 
S.E. 41, 113 S.C. 64. 
natters presented in cross oomplalnt 
before committee 

Where contestant in complaint and 
specifications before county execu¬ 
tive committee of political party did 
not contest vote at a certain box but 
contestee filed cross complaint, con¬ 
testing vote at such box, and the 
cross complaint was brought forward 
as an exhibit to the contestee’s an¬ 
swer to petition in trial court for ju¬ 
dicial review of executive commit¬ 
tee’s action, trial court properly ex¬ 
amined such box, notwithstanding 
contestee’s claim that his cross com¬ 
plaint was subject to challenge for 
want of particularity.—Shaw v. 
Burnham, 191 So. 484, 186 Miss. 647. 

67. S.C.—Young v. Sapp, 166 S.B. 
354, 167 S.C. 364. 

68 . Minn.—Harrison v. Nlmocks, 137 
N.W. 972, 119 Minn. 535. 


69. N.D.—^Puerst v. Semmler, 149 N. 
W. 115, 28 N.D. 411. 

70. Ky.—^Blanton v. Back, 109 S. 
W.2d 655, 270 Ky. 280. 

7L Ky.—Seals v. Elam, 42 S.W.2d 
700/240 Ky. 485. 

72. Ky.—Charles v. Flanary, 233 S. 
W. 904, 192 Ky. 511. 

Imposition of penalty by supreme 
court 

Although the statute requiring con¬ 
tests to be decided on appeal within 
a certain time from the decision in 
the court below provides that, if 
not so decided, the decision of the 
party committee shall stand and con¬ 
testant lose his case, yet, if the 
statute imposes no such penalty for 
failure of the trial Judge to decide 
within the time prescribed for its 
decision, the supreme court cannot do 
so.—^Madere v. Sellers, 45 So. 735, 120 
La. 812. 

73. Ky.—Seals v. Elam, 42 S.W.2d 
700, 240 Ky. 485. 

74. Cal.—^Hill v. Superior Court in 
and for Los Angeles County, 292 
P. 662, 109 Cal.App. 91. 

Necessity for promptness 
Promptness in decision of contests 
between candidates for nomination 
is of prime importance, since offi¬ 
cer charged with duty of having 
ballots printed for general election 
must know names of all candidates 
which are to appear on such bal¬ 
lots.—^McClintock v. Abel, 68 P.2d 
273, 21 Cal.App.2d 11. 
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75. Ind.—Jones v. State, 163 N.E. 
260, 200 Ind. 328. 

78. Minn.—Johnson v. Dosland, 114 
N.W. 465, 103 Minn. 147. 

77. Minn.—Johnson v. Dosland, su¬ 
pra. 

Mo.—State ex rel. and to Use of 
Conran v. Duncan, 63 S.W.2d 135, 
138, 333 Mo. 673, quoting Corpus 
Juris. 

78- La.—^Maggiore v. Lochbaum, 71 ' 
So. 727, 139 La. 425. 

79. Tex.—Taylor v. Nealon, 120 S. 
W.2d 586, 132 Tex. 60—lies v. 
Walker, 120 S.W.2d 418, 132 Tex. 

6 —Benavides v. Orth, Civ.App., 
120 S.W.2d 99—Cummins v. Demo¬ 
cratic Executive Committee of 
Lampasas County,, Civ.App., 97 S. 
W.2d 368. 

86 . La.—Marrero v. Middleton, 59 
So. 791, 863, 131 La. 372, 432. 
DetermiaLation iu vacation whether 
good cause is shown 
Primary election contest statute 
requiring entire contested hearing on 
merits to be before court, but allow¬ 
ing Judge to determine in vacation 
whether petition on its face shows 
good cause, and providing for vaca¬ 
tion hearing by court or Judge to 
determine whether good cause has 
been shown on merits of petition is 
not unconstitutional.—State ex rel. 
and to Use of Conran v. Duncan, 68 
S.W.2d 135, 333 Mo. 673. 

81. Cal.—^McClintock v. Abel, 68 P. 
2d 273, 21 Cal.App.2d 11. 
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d. Judgment or Order 

The judgment must correspond to the prayer for re¬ 
lief. A candidate who is not a party cannot be declared 
the nominee nor can the court declare a party nominated 
if a nonparty received a larger number of notes. Under 
particular statutes the court cannot adjudge the elec¬ 
tion void and is limited to deciding who is the nominee; 
but under other statutes it may order a new election. 
An election will not be set aside for alleged irregularities 
which have not changed the result. 

The judgment must correspond with the prayer 
for relief.S 2 The court cannot declare that a 
candidate who is not a party to the contest is nom¬ 
inated, and it also cannot declare nominated one 
who is a party if a candidate who is not a party 
received a larger number of votes.®^ Under par¬ 
ticular statutes the election cannot be adjudged 
void and the court is limited to deciding who is 
the party nominee the court cannot declare 

nominated one who did not receive the plurality 
of the votes if no provision therefor is made by 
statute, although the other violated the corrupt 
practice act.®® It is proper for the court to* abate 
the contest upon a finding that the contestant was 
disqualified by statute from holding the office, with¬ 
out going into the merits of the case.®^ Where 
the contest' is abated by the death of the contestee, 
the proper order is one dismissing the petition, and 
a judgment declaring the contestant to be the nom¬ 
inee is invalid.®® Dismissal of a contest by the 
court after permitting one of the affiants to the 
supporting affidavits to withdraw his name is im¬ 
proper.®® A statute which provides that if a con¬ 
test is not decided until after election a judgment 
against defendant elected to office shall operate 
as an ouster and create a vacancy in the office ap¬ 
plies equally to contestant and contestee,®® but’ it 


does not put the other party in office.®^ Where al¬ 
leged irregularities and fraud have not changed the 
result of the election, the election will not be set 
aside.®® On certiorari to review the action of a 
party committee, where error appears but the court 
cannot determine from the record which of the 
candidates received the majority of votes, it will 
not declare the result but will merely set aside the 
action of the committee.®® A judgment which is 
void on its face for want of jurisdiction is subject 
to collateral attack.®^ A statute providing that a 
party committee deciding a contest must certify its 
findings to the officials charged with preparing the 
ballots unless notice of appeal is given to the dis¬ 
trict court plainly implies that the committee’s deci¬ 
sion shall not be certified if notice of appeal is giv¬ 
en.®® 

New election. When permitted by statute, the 
court may order a new election,®® but it cannot do 
so in the absence of statutory authorization.®^ A 
new election will not be ordered when the result is 
not likely to be changed.®® 

§ 128. -- Review 

Whether or not the judgment of the court is subject 
to appeal Is dependent on the provisions of the statutes, 
and if an appeal is permitted the statutory requisites 
must be complied with. Only objections raised in the low¬ 
er court will be reviewed. The appellate court will not 
disturb findings of fact supported by substantial evidence 
and it will not reverse for insubstantial errors. Generally 
the appeal will be dismissed where the contest has be¬ 
come moot or the time Is too brief to accomplish the re¬ 
lief sought. 

When permitted by statute, the decision of the 
court may be reviewed on appeal,®® but under some 
statutes the judgment of the court is final and can- 


S2. Ky.—^Humbert v. Heyburn, 42 
S.W.2d §38, 240 Ky. 405. 

La.—^Dumestre v, Fisher, App., 195 
So. 25. 

83L Ky.—Cooper v. Montg-omery, 20 
S.W.2d 479, 230 Ky. 633. 

84. Ky.—Mellon v. Goble, 276 S.W. 
830, 210 Ky. 711. 

85. Ky.—^Johnson v. Caddell, 64 S. 
W.2d 441, 251 Ky. 14—Douglas v. 
Greene, 20 S.W.2d 1026, 231 Ky. 
44—Kash v. Hurst, 224 S.W. 757, 
189 Ky. 233. 

86 . Minn.—Platen v. Kvale, 179 N. 
W. 213, 146 Minn. 463. 

87- Ark.—^Lady v. Smith, 121 S.W. 
2d 99, 196 Ark. 1059. 

88 . Ill.—People v. Taylor, 174 N.E. 
59, 342 Ill. 88. 

89. Ark.—Walton v. Rucker, 97 S. 
W.2d 442, 193 Ark. 40. 

90. Ark.—^Robinson v. Knowlton, 40 
S.W.2d 460, 183 Ark. 1127—Fergu¬ 


son V. Montgomery, 229 S.W. 30, 
148 Ark. 83. 

91. Ark.—^Robinson v. Knowltbn, 40 
S.W.2d 450, 183 Ark. 1127. 

92. La.-!—Crooks v. Chevallier, App., 
156 So. 586. 

S.C.—^Brockman v. Barry, 11 S.E.2d 
137, 195 S.C. 199—Hyde v. Logan, 
101 S.B. 41, 113 S.C. 64. 

93. S.C.—^Hyde v. Logan, supra. 

94. Tex,—lies v. Walker, 120 S.W.2d 
418, 132 Tex. 6. 

95. Tex.—^Benavides v. Atkins, 120 
S.W.2d 415, 132 Tex. 1. 

9 ew Miss.—Harris v. Stewart, 193 
So. 339, 187 Miss. 489. 

97. Tex.—^Nesbitt v. Cobum, Civ. 
App., 143 S.W.2d 229. 

96. N.Y.—^In re Schurman v. Gold¬ 
stein, 15 N.T.S.2d 102, 257 App. 
Div. 623—In re Bewley, 245 N.Y.S. 
105, 138 Misc. 108. 
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99. Ky.—Lay v. Rose, 197 S.W. 921, 
177 Ky. 303. 

20 C.J. p 125 note 39. 

Iiiberal constmctioiL of zight of ap¬ 
peal 

In suit for forfeiture of nomina¬ 
tion for violation of Corrupt Prac¬ 
tice Law, right of appeal should re¬ 
ceive liberal construction.—^Harring¬ 
ton V. Langlinais, La.App., 158 So. 
26. 

Appeal from special term 
Supreme court was held not with¬ 
out jurisdiction of appeal from Judg¬ 
ment dismissing complaint in elec¬ 
tion contest on ground that Judgment 
was only a vacation order because 
Judge proceeded to try case on day 
following day when court had ad¬ 
journed regular term of court, since 
it would be presumed that Judge 
read complaint and concluded that it 
stated a prima facie case and then 
convened the special term.—^Hailey v. 
Barker, 97 S.W.2d 923, 193'Ark. 101. 
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not be reviewed.! Under such a statute the deci¬ 
sion of the court is final as to questions of law and 
fact^ and the right of the reviewing court to con¬ 
trol and correct errors is limited to cases disposed 
of on a preliminary question of jurisdiction.^ A 
statute prohibiting an appeal does not affect the 
right of the appellate court to issue certiorari to 
determine whether the lower court exceeded its ju¬ 
risdiction,^ but on certiorari the court can only in¬ 
spect the record and determine whether the lower 
court has exceeded its powers.^ An appeal can be 
perfected only from a final judgment,^ and where 
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the primary election statute fails to prescribe the 
method of appeal the general appeal statute must 
be followed.7 The proceedings must be timely in¬ 
stituted,^ notice of appeal as provided by statute 
must be given,9 and if a bond is required it must 
be timely and properly executed;!® but only a sub¬ 
stantial compliance with a statute requiring the 
judgment appealed from to be identified is neces¬ 
sary.!! Where the record is incomplete the court 
may treat the bill of exceptions as part of the rec- 
ord.!2 If the transcript of the evidence on appeal 
is incomplete, it is conclusively presumed that the 


Appeal 1)7 defendant from Jndsrment 
denying* relief to plaintiff 

A judgment that third highest can¬ 
didate contesting primary election 
did not violate Corrupt Practice Act, 
and that highest candidate violated 
such act, and denying relief for 
failure to show that second highest 
candidate violated such act, was not 
a judgment against candidate from 
which highest candidate could ap- 
. peal, and did not prevent the high¬ 
est candidate from appealing from 
judgment in favor of second high¬ 
est candidate filing another contest. 
—Smith V. Ward. 132 S.W.2d 762, 
280 Ky. 173. 

Review of decision of Konlslaaia 
court of appeal 

Writ of review does not He from 
supreme court to court of appeal in 
contested primary election cases, 
judgment of such court in such 
cases being final and executory from 
notification.—Barrett v. Dobbins, 99 
Sa 855, 155 La. 1017. 

Review of judicial tribunal 

The supreme court is without ju¬ 
risdiction to review a decision of a 
special statutory judicial tribunal 
where the tribunal, because of de¬ 
ficiencies in the petition, was with¬ 
out jurisdiction to hear the case and 
render a decision.—Pearson v. Jor¬ 
dan. 192 So. 39, 186 Miss. 789. 

In Texas 

(1) Under an amendment passed in 
1931 either party to a primary elec¬ 
tion contest may appeal to the court 
of civil appeals.—lies v. Hargis, Civ. 
App., 120 S.W.2d 1091. 

(2) Before the amendment an ap¬ 
peal was permitted only in contests 
for state offices and' the decision of 
the district court in other contests 
was final,—Seale v. McCallum, 287 

S.W. 45, 116 Tex. 662—Hodges v. 
Ford, Civ. App., 32 S.W.2d 276— 
Bickley v. Lands. Civ.App., 288 S.W. 
614—Hamilton v. Monroe, Civ.App., 
287 S.W, 304, error dismissed Hamil¬ 
ton V. Munroe, 287 S.W. 306, 116 Tex. 
153—Lane v. McLemore, Civ. App., 
169 S.W. 1073. 

(3) A judgment in a primary elec¬ 
tion contest could not be reviewed 
by a writ of error, since appeals in 


election contests cannot be perfected 
by writ of error.—lies v. Hargis, Civ. 
App., 120 S.W.2d 1091. 

1. Ill.—Cataldo v. Ostiuso, 97 N.E. 
286, 253 111. 138. 

Mo.—State ex rel. Bess v. Schult, 
App., 143 S.W.2d 486. 

2 . Mo.—State ex rel. Bess v. Schult, 
supra. 

Error in construction of statute 
Even if reviewing court was of 
the opinion that circuit court erred 
in the construction of the act relat¬ 
ing to primary election contest pro¬ 
ceedings, in holding that notice of 
intention to file primary election con¬ 
test failed to state a cause of ac¬ 
tion, reviewing court would not un¬ 
der the act relating to primary elec¬ 
tion contest proceedings have juris¬ 
diction to substitute its judgment for 
circuit court's judgment.—State ex 
rel. Bess v. Schult, supra. 

3. Mo.—State ex rel. Bess v. Schult, 
supra. 

4. Pa.—In re Hepubllcan Nomina¬ 
tion for Office of Congressman in 
Twenty-Eighth Congressional DIst., 
112 A. 74, 268 Pa. 313. 

5. Pa.—In re Von Moss' Election, 
68 A. 1019, 219 Pa. 453. 

20 C.J. p 125 note 43. 

6 . Tex,—lies v. Hargis, Civ.App., 
120 S.W.2d 1091. 

7. Tex.—lies v. Hargis, supra. 

8 . Tex.—lies v. Hargis, supra. 
Certiorari to review an order dis¬ 
missing a contest is too late where 
not sued out within ten days after 
entry of the order, notwithstanding 
ari unsustainable appeal is taken 
from the order.—State v. Franklin 
County Super. Ct., 143 P. 889, 82 
Wash. 134. 

9 . Tex.—lies v. Hargis, Clv.App„ 
120 S.W.2d 1091. 

10. Ky.—Johnson v. Caddell, 64 S. 
W.2d 441, 251 Ky. 14—Milliken v. 
Hatter, 197 S.W. 511, 177 Ky. 31. 

20 C.J. p 125 note 42. 

Bond held timely 

Supersedeas bond on appeal from 
judgment in primary election con¬ 
test rendered .on October 17, was 
timely where circuit clerk was legiti¬ 
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mately and necessarily absent on 
October 18, deputy could not be 
found, although he had promised 
to be in office, bond was executed on 
October 18 and approved on October 
19 by circuit clerk.—Johnson v. Cad¬ 
dell, 64 S.W.2d 441, 251 Ky. 14. 

Barnes of electors on. bond 

(1) In suit for forfeiture of nom¬ 
ination for violation of Corrupt 
Practice Law, electors whose names 
appeared on face of bond of appeal 
were parties to appeal.—Harrington 
V. Langlinais, La.App.. 158 So. 26. 

(2) In suit for forfeiture of nom¬ 
ination for violation of Corrupt 
Practice Law, that some of electors 
acquiesced in adverse judgment did 
not deprive other electors of their 
right of appeal, and bond of appeal 
which contained names of three elec¬ 
tors was sufficient to support appeal. 
—^Harrington v. Langlinais, supra. 

11. Ky.—Tackett v. Mayo, 275 S.W. 

866, 210 Ky. 299. 

Duty of clerk to transmit all papers 

(1) The statute requiring the clerk 
to transmit the original papers im¬ 
mediately to the appellate court 
manifests an Intention to have such 
contests speedily determined, so that 
name of rightful nominee may be 
certified to proper authorities, and 
his name printed on ballot in ample 
time before regular election.—Potter 
V. Reynolds, 276 S.W. 535, 210 Ky. 
513. 

(2) In view of the informal pro¬ 
cedure prescribed by the statute, in 
taking appeals in election contests 
and duty of clerk to transmit orig¬ 
inal papers to supreme court, on his 
failure to transmit them all, if such 
other parts are otherwise trans¬ 
mitted and sufficiently Identified, 
they will be considered.—^Potter v. 
Reynolds, supra. 

Failnre to sign, statemeirt required 
to be filed 

A statement which is merely re¬ 
quired to be filed in primary election 
contest proceedings need not be 
signed by contestant.—Tackett v. 
Mayo, 275 S.W. 866, 210 Ky. 299. 

12. Miss.—^Hayes v. Abney, 188 So. 

533, 186 Miss. 208. 
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evidence supported the judgment.^^ Objections 
which are not raised in the court below,^^ or rul¬ 
ings which are not appealed from, 15 will not be con¬ 
sidered by the appellate court. A case will not be 
remanded merely to enable appellant to prove alle¬ 
gations he failed to prove on the first trial.i® 
Where the appellate court reverses a judgment dis¬ 
missed by the lower court without a trial of the is¬ 
sues involved, it will remand the case to the lower 


29 C.J.S. 

court to hear evidence and render a decision on the 
merits.!"^ 

Judgment will not be reversed if the appellate 
court entertains no more than a doubt as to its 
correctness.!^ Generally the appellate court will 
not try questions of fact,!^ and findings of the low¬ 
er court are conclusive ,20 or at least they will not 
be disturbed if not against the preponderant weight 
of evidence.2i The appellate court will not reverse 
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Appeal from special statutory 
tribnnal 

Where special statutory tribunal 
reviewing municipal primary elec¬ 
tions fails to include all the facts in 
its finding or does not state them 
sufficiently in detail, deficiency may 
be supplied by a bill of exceptions 
by parties appealing from Judgment. 
—^Hayes v. Abney, supra. 

13. Ky.—Wheeler v. Patrick, 233 S- 
W. 1054, 192 Ky. 529. 

14. Ark.—Taaflfe v. Sanderson, 294 
S.W. 74. 173 Ark. 970. 

Ky.—^Damron v. Johnson, 233 S.W. 
746, 192 Ky. '350—Lay v. Rose, 197 
S.W. 921, 177 Ky. 303. 

N.T.—In re Orange, 4 N.E.2d 417, 272 
N.T. 61, affirming 290 N.T.S. 709, 
248 App.Div. 936. 

EzceptloxLS to procedure 
In an election contest, tried in 
the circuit court before the •appel¬ 
late court determined in another case 
the contest procedure under the stat¬ 
ute, it was held that, contestant not 
having asked the circuit court to 
adopt that procedure, and saved ex¬ 
ceptions to the possible refusal to 
do so, the procedure followed could 
not form basis of an assignment of 
error calling for reversal.—Craig v. 
Sims, 265 S.W. 1, 160 Ark. 269. 

SuAcienoy of notice 
Where judgment and opinion in 
election contest, when considered to¬ 
gether, not only showed that circuit 
judge passed on merits of the case, 
but first ruled that notice of contest 
was insufficient, supreme court had 
jurisdiction to determine whether 
notice was insufficient.—^Potter v. 
Reynolds, 276 S.W. 635, 210 Ky. 
513. 

1& Ark.—Connelley v. Vester, 53 S.. 
W.2d 861, 186 Ark. 393. 

16. Ark.—^Martin v. Gray, 97 S.W. 

2d 439, 193 Ark. 32. 

DlsqualifloatioiL of opiK>iieiLt 

In primary election contest where 
contestant was given opportunity, 
but failed, to show that nominee 
was disqualified by statute from 
holding office, and court on appeal 
decided that contestant was dis¬ 
qualified under statute, contestant 
was not entitled to have case re¬ 
versed that he might show that 
nominee was also disqualified.—^Lady 


v. Smith. 121 S.W.2d 99, 196 Ark. 
1059. 

17. Ky.—Wheeler v. Patrick, 233 S. 
W. 747, 192 Ky. 362—Damron v. 
Johnson. 233 S.W. 745, 192 Ky. 
350. 

Bemand for trial on particular issue 
Where the contest has been re¬ 
manded to the lower court for trial 
on a certain issue, evidence as to 
other matters is irrelevant.—Combs 
v. Brock, 42 S.W.2d 895, 240 Ky. 
655. 

Bemand for particular evidence 
Where there was no evidence in 
record in election contest that elec¬ 
tors had not paid poll taxes as 
claimed, case will be remanded for 
obtaining such evidence.—^Davis v. 
Hill, 8 La.App. 43. 

18. Ky.—Smith v. Ward, 132 S.W. 
2 d 762, 280 Ky. 173. 

16. Ark.—^La Pargue v. Waggoner, 
75 S.W.2d 235, 189 Ark. 757, fol¬ 
lowed in Burrow v. Wofford, 75 
S.W.2d 241, 189 Ark. 1171—Cain v. 
Carl-Lee, 277 S.W. 661, 169 Ark. 
887. 

Miss.—^Hayes v. Abney, 188 So. 533, 
186 Miss. 208. 

2a Ark.—^Arrington v. Ladd, 56 S. 

W.2d 166, 186 Ark. 761. 

Or.—Ramsey v. Howard, 36 P.2d 
602, 148 Or. 542. 

Tex.—^Harwell v. Morris, Civ.AppM 
143 S.W.2d 809—McBride v. Can¬ 
tu, Civ.App., 143 S.W.2d 126. 
Same weight as jury verdict 
Ark.—^Winton v. Irby, 75 S.W.2d 656, 
189 Ark. 906. 

21. Ky.—^Runyon v. Trent, 109 S.W. 
2 d 396, 270 Ky. 134—^Jones v. 
Brown, 64 S.W.2d 165, 251 Ky. 12 
—^Dempsey v. Cassady, 64 S.W.2d 
161, 250 Ky. 810—Murrey v. Kirk- 
man, 21 S.W.2d 240, 231 Ky. 191 
—Baker v. Gross, 21 S.W.2d 138, 
231 Ky. 61—^Walker v. Taylor, 20 
S.W.2d 727, 230 Ky. 689—Noble v. 
Cardwell, 276 S.W. 979, 210 Ky. 
818—^Baker v. Colson, 275 S.W. 
879, 210 Ky. 277. 

Minn.—^Harrison v. Nimocks, 137 N. 

W. 972, 119 Minn. 535. 
Considerations in determining issues 
In determining issues of fact in 
election contest, the court of ap¬ 
peals will consider well-established 
rules of human conduct in similar, 


environments and circumstances.— 
Smith V. Ward, 132 S.W.2d 762, 280 
Ky. 173. 

Verdict of jury * 

Whether ballots introduced in 
evidence were the identical ballots 
cast by the voters, and whether they 
were in the same condition as when 
cast, and the weight to be given 
to the ballots as evidence as well as 
to all testimony in the case, are 
questions to be left to the jury and 
their verdict will not be disturbed 
if sustained by the evidence.—Whit¬ 
aker V. State, 160 P. 890, 58 Okl. 
672. 

Evidence sufficient to sustain find¬ 
ings 

(1) Finding that a voter was dis¬ 
qualified by reason of conviction of 
a felony.—^Harwell v. Morris, Tex. 
Civ.App., 143 S.W.2d 809. 

(2) Finding that voter was not so 
disabled as to be exempt from pay¬ 
ment of poll tax.—^Harwell v. Mor¬ 
ris, supra. 

- (3) Finding that voter was dis¬ 
qualified by nonresidence.—Harwell 
V. Morris, supra. 

(4) Finding that voter possessed 
residence requirements.—Harwell .v. 
Morris, supra. 

(5) Finding that all the affiants 
supporting the complaint were mem¬ 
bers of the same political party.— 
Culpepper v. Mathews, 267 S.W. 773, 
167 Ark. 253. 

(6) Finding that candidate violat¬ 
ed the Corrupt Practice Act.— 
Charles v. Flanary, 233 S.W. 904, 
192 Ky. 511. 

(7) Finding that candidate did not 
violate the Corrupt Practice Act.— 
Dyche v. Scoville, 109 S.W.2d 681, 
270 Ky. 196—^Dempsey v. Cassady, 
64 S.W.2d 161, 250 Ky. 810—Murrey 

V. Kirkman, 21 S.W.2d 240, 231 Ky. 
191—^Baker v. Gross, 21 S.W.2d 138, 
231 Ky. 51—Wilson v. Smith, 20 S. 

W. 2d 472, 230 Ky. 648. 

(8) Finding that contestee pub¬ 
lished false statements which af¬ 
fected the voting.—^Flateh v. Kvale, 
179 N.W. 213, 146 Minn. 463. 

(9) Finding that contestant was 
guilty of poll tax irregularities.— 
Lady V. Smith, 121 S.W.2d 99, 196 
Ark. 1059. 
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for errors of the lower court which would not 
change the result of the election or entitle the con¬ 
testant to succeed,2 2 but, where the appellate court 
cannot determine whether or not an erroneous rul¬ 
ing was prejudicial and would have changed the 
result, it will reverse the case.23 

To insure a speedy decision, the appeal may be 
heard in chambers when the court is in vacation,24 
and the court is sometimes required to render its 
decision within a prescribed time.25 Generally the 
appeal will be dismissed where the contest has be¬ 
come moot,26 or the time is too brief to accom¬ 
plish the relief sought ;27 but an appeal will not 
necessarily be dismissed on the suggestion that ap¬ 
pellant has since been elected to the office in ques¬ 
tion,28 and, even though the subject matter of the 
contest has become moot, an appeal involving mat¬ 
ters of public importance may be considered.22 
The court may hand down its decree with reserva¬ 


tion of the right to give written reasons later when 
haste in deciding the case is necessary. 80 

The judgment on appeal is final immediately on 
rendition.8l 

§ 129. - Costs 

Costs are to be awarded In accordance with statute, 
and In the absence of statute the court has no authority 
to render Judgment for costs or to require the contestant 
to furnish bond for costs. 

Costs in primary election contests are to be 
awarded in accordance with the governing stat- 
ute,82 and in the absence of statute the court has 
no authority to render judgment for costs,88 or to 
require the contestant to furnish bond for costs.84 
In some jurisdictions the statute pertaining to costs 
in regular election contests has been held to be 
applicable to primary election contests,85 but in oth¬ 
er jurisdictions it has been held to be inapplica- 
ble.88 


(10) Finding: that the integrrity of 
the ballots was destroyed.—^Arring:- 
ton V. Ladd. 56 S.W.2d 166. 186 Ark. 
761. 

(11) Evidence held to Justify the 
trial court in throwing out the en¬ 
tire vote of a precinct or township. 
Ark.—Sims v. Holmes, 88 S.W.2d 

1012. 191 Ark. 1033. 

Ky.—Hatcher v. Petry, 86 S.W.2d 
1043, 261 Ky. 62. 

22. Ark.—^Horne v. Fish, 127 S.W. 
2d 623, 198 Ark, 79—^Ifelson v. 
Gray, 77 S.W.2d 968. 190 Ark. 179 
—Crawford v. Harmon, 232 S.W. 
427,’ 149 Ark. 343. 

Ky.—^Ferguson v. Gregory, 287 S.W. 
952, 216 Ky. 382. 

Befusal to declare Inapplicable law 
An objection to the court’s re¬ 
fusal to grive a declaration of law 
which, although correct in the ab¬ 
stract, is not applicable to the case 
cannot be sustained.—Craig v. Sims, 
255 S.W. 1, 160 Ark. 269. 

Change in transcript by judge 
It is proper for the trial Judge 
to order changes in the transcript 
when necessary to show the facts as 
presented, and this is not a ground 
for objection.—Capps v. Grore, 21 S. 
W.2d 266, 231 Ky. 185. 

23L Ark.—Cain v. Carl-Lee, 269 S. 
W. 57, 168 Ark. 64. 

24. La.—^Marrero v. Middleton, 69 
So. 791, 863, 131 La. 372, 432. 

25. La.—^Marrero v. Middleton, su¬ 
pra—^Madere v. Sellers, 45 So. 736, 
120 La. 812. 

26L Tex.—Cummins v. Democratic 
Executive Committee of Lampas¬ 
as County, Civ.App., 97 S.W.2d 368. 


27. Pa.—In re McCormick’s Con¬ 
tested Election. 126 A. 568, 281 Pa. 

281. 

Effect of ruling in favor of con^ 
testant 

Where district court on appeal 
from county executive committee 
overruled ruling of committee and 
declared as nominee candidate in 
primary election, who did not re¬ 
ceive majority of votes as shown on 
face of election returns, and con¬ 
test could not be dually adjudicated 
before time for posting names of 
certified nominees. Judgment of dis¬ 
trict court was required to be re¬ 
versed, permitting candidate receiv¬ 
ing such majority to be nominee, 
since to hold otherwise would be to 
take from such candidate his prop¬ 
erty right, resulting from receipt 
of such majority votes, without giv¬ 
ing him hearing provided by law.— 
Taylor v. Nealon, 120 S.W.2d 686, 
132 Tex. 60. 

28. La.—^Ponder v. Boone, 64 So. 

476, 134 La. 583. 

29. Ark.—Cain v. Carl-Lee, 283 S. 

W. 365, 171 Ark. 155. 

Beslguatlon of defendant 

(1) Contestant in election contest 
cannot be deprived of right of ac¬ 
tion by voluntary act of adversary, 
and defendant cannot abate elec¬ 
tion contest by resigning from con¬ 
tested office during appeal from 
Judgment, thereby imposing costs on 
contestant.—Cain v. Carl-Lee, 283 S. 
W. 365, 171 Ark. 155. 

(2) Resignation by county judge 
during appeal from judgment in 
contest which, if affirmed, would re¬ 
quire payment of considerable costs 


by appellant does not make case 
moot.—Cain v. Carl-Lee, supra. 

30b La.—^Hunt v. Sims, 167 So. 188, 
184 La. 679. 

31. Ky.—Price v. Russell, 169 S.W. 
573, 154 Ky. 824. 

32. Pa.—^In re Contest of Election 
of Alderman in Twelfth Ward of 
City of Pittsburgh, 167 A. 605, 109 
Pa.Super. 536. 

TTnsuocessfta contestant 
Contestee filing responsive answer 
to contest of primary election of 
alderman and at same term present¬ 
ing petitions attacking returns in 
other districts was held not a “con¬ 
testant" required to bear contest 
costs, which must be borne wholly 
by unsuccessful contestant.—^In re 
Contest of Election of Alderman in 
Twelfth Ward of City of Pitts¬ 
burgh, supra. 

Joint and several liability 

Where primary election contest 
was filed on behalf of defeated can¬ 
didate, and another petition was filed 
on behalf of person nominated, and 
court rejected votes under both 
petitions but declared original nom¬ 
inee elected, petitioners for unsuc¬ 
cessful candidate's contest became 
jointly and severally liable for 
costs.—^Appeal of Means, 171 A. 896, 
314 Pa. 425. 

33. Ark.—^Ferguson v. Priddy, 224 
S.W. 980. 145 Ark. 431. 

34. Ark.—^Ferguson v. Priddy, su¬ 
pra. 

35. Ky.—^Hatcher v. Petry, 86 S.W. 
2d 1043, 261 Ky. 52. 

36. Ark.—^Ferguson v. Priddy, 224 
S.W. 980, 146 Ark. 431. 
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§ 130. In Genetal 

The legislature may prescribe the qualifications of a 
person who desires to become a candidate for officer but 
provisions In that regard must be reasonable and not In 
conflict with any constitutional provision. A candidate 
must possess the statutory qualifications and electors 
cannot nominate as a candidate one who is disqualified to 
accept the nomination. 

Although the right to become a candidate has 
been held to be a property right,it is competent 
for the legislature to prescribe qualifications for 
one who desires to become a candidate for office,38 
provided they are reasonable and not in conflict 
with any constitutional provision and electors 
cannot nominate as a candidate one who is disqual¬ 
ified to accept the nomination.^® If, however, the 
legislature grants to any convention, committee, or 
other body the right to make nominations, it cannot 
limit the right of such body to nominate as its can¬ 
didate any person who is qualified for the office, as 
shown supra § 89. To be eligible as a candidate in 
a primary election a person must possess the qual¬ 
ifications for the office,4i especially where the stat¬ 


ute requires a candidate to make an oath that he is 
qualified to hold the office.42 a statute which re¬ 
quires a candidate to declare that he is a qualified 
elector for the election at which he seeks office 
contemplates that he be qualified at the time of his 
declaration;^^ hence he must have fulfilled the res¬ 
idence requirements of an elector,and be prop¬ 
erly registered at that time.^5 The qualifications 
pertain to the election at which he seeks office and 
it is immaterial that he would not be qualified to 
vote at an election held prior to that time.^® A 
statute which requires candidates for certain offices 
to be placed on a nonpartisan primary ballot on 
which the name of the party of any candidate is not 
to be stated does not prevent a candidate from pro¬ 
curing the indorsement of a political party or en¬ 
gaging in political activities.^*^ A candidate who 
is nominated by petition is not required to file the 
statement of expenses required of a primary candi¬ 
date to be qualified to receive a certificate of nom- 
ination.48 a constitutional or statutory provision 
which prohibits the election as county commission- 


37. U.S.—Joyner v. Browning, D.C. 
Tenn., 30 F.Supp. 512. 

38. Mich.—Tedrow v. McNary, 258 
N.W. 868, 270 Mich. 332. 

Neb.—State v. Marsh, 243 N.W. 277, 
123 Neb. 423. 

Nev.—^Riter v. Douglass, 109 P. 444, 
32 Nev. 400. 

Incumbeucy of olILce 

(1) Under a municipal charter pro¬ 
viding that no elective officer shall 
be a candidate for any public office 
except to succeed himself, the Judge 
of the recorder's court, a large share 
of whose duties is to take Jurisdic¬ 
tion for enforcement of the city ordi¬ 
nances, is disqualified from being a 
candidate at a primary election for 
mayor, without first resigning.—^At¬ 
torney General v. Detroit Election 
ComTs, 168 N.W. 708, 202 Mich. 626. 

(2) A Justice of the peace of De¬ 
troit is not an “elective city officer," 
within the meaning of the charter, 
necessitating resignation before be¬ 
coming candidate for circuit Judge. 
—Sharp v. Farrell, 220 N.W. 756, 
243 Mich. 246. 

Conditions imposed on candidates at 
a primary election are considered 
. sypra § 114. 

39. Ky.—^Broughton v. Pursifull, 53 
S.W.2d 200, 245 Ky. 137. 

Nev.—^Riter v. Douglass, 109 P. 444, 
32 Nev. 400. 

40- S.D.—^Putnam v. Pyle, 232 N.W. 
20, 57 S.D. 250. 

41. N.Y.—^Brickman v. Board of 
Elections of the City of New York, 
290 N.Y.S. 805, 248 App.Div. 467. 


42. Fla.—^Davls v. Crawford, 116 So. 
41. 95 Fla. 438. 

Time of qualification. 

Requirement that candidate shall 
take oath that he is qualified to hold 
office refers to qualifications applica¬ 
ble when term of office begins.—^Dav¬ 
is V. Crawford, supra. 

43. La.—Borne v. Parish Democratic 
Executive Committee for Parish of 
St. John the Baptist, App., *92 So. 
124—Champagne v. Parish Demo¬ 
cratic Executive Committee for 
Parish of St. John the Baptist, 
App., 192 So. 120. 

Ohio.—State ex rel. Latimer v. Leon¬ 
ard, 29 N.E.2d 432, 65 Ohio App. 
158. 

Nonpayment of poll tax 
A candidate is not disqualified for 
nonpayment of poll tax where pay¬ 
ment is a condition for voting but 
is not essential to constitute a per¬ 
son a qualified elector.—In re State 
ex rel. Munn, 125 S.E. 32, 129 S.C. 
476. 

44. La.—^Hall v. Godchaux, 90 So. 
145, 149 La. 733. 

“Aotnal bona fide resident” 

(1) An “actual bona fide resident,” 
within Const.1913 art 197 § 1, de¬ 
scribing qualifications of an elector, 
need not have occupied his place 
of abode every moment during the 
required period of time, but must 
have maintained such a relation with 
the place or premises as will entitle 
him at his will, without making new 
arrangements therefor on each re¬ 
turn, to occupy such^ place whenever 
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his necessities Or pleasure required, 
without asking permission of some 
one else.—Hall v. Godchaux, 90 So. 
145, 149 La. 733. 

(2) Prospective candidate for sher¬ 
iff may be “actual bona fide resi¬ 
dent" without occupying place of 
abode within parish every moment 
during required time.—^Melerlne v. 
Democratic Parish Executive Com¬ 
mittee for Parish of St. Bernard, 114 
So. 711, 164 La. 855. 

45. Fla.—State ex rel. Brobston v. 
Culbreath, 168 So. 244, 124 Fla. 
268. 

La.—Borne v. Parish Democratic Ex¬ 
ecutive Committee for Parish of St. 
John the Baptist, App., 192 So. 
124—Champagne v. Parish Demo¬ 
cratic Executive Committee for 
Parish of St. John the Baptist, 
App., 192 So. 120. 

46. La.—Boudreaux v. Parish Demo¬ 
cratic Executive Committee for 
Parish of St. Charles, 114 So. 716, 
164 La. 869—^Faucheux v. Parish 
Democratic Executive Committee 
for Parish of St. John the Baptist, 
App., 192 So. 122. 

47. Minn.—^Moon v. Halverson, 288 
N.W. 579, 206 Minn. 331, 125 A.L.R. 
1041. 

Statement of party aflUiatlon 

The statute does not prevent a 
candidate from stating his party af¬ 
filiations, except with reference to 
filing for nomination and on the bal¬ 
lot—^Moon V. Btelverson, supra. 

48. Ariz.—^Brooks v. Kerby, 60 P.2d 
1074, 48 Ariz. 194, followed in 
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ers of more than one person from the same town or 
district does not prevent the nomination by a politi¬ 
cal party of more than one person from the same 
town or district,but where an additional statute 
provides that a party can nominate no more candi¬ 
dates for an office than there are persons to be 
elected to that office it has been held that a party 
can nominate only the number who are capable un¬ 
der the law of being elected and hence no more 
than one person from the same political division 
may be nominated.®® A statute or constitutional 
provision prohibiting one person from filling two 
offices at one time does not preclude a candidate 
from seeking nomination for more than one office.®^ 
A statute which merely prohibits a policeman from 
engaging in political activities does not disqualify 
him frpm becoming a candidate for an office.®^ 
One who has died before election cannot be a candi¬ 
date for or elected to an office.®^ 

Eligibility to fill a vacancy is considered supra § 
93. Who may make a determination as to qualifi¬ 
cations is considered infra §§ 146-148. 

§ 131. Party Affiliation 

Whether or not a person who is affiliated with one 
party may be a candidate of another is dependent on 
statutory provisions or party regulations. 

Under some statutes, a party may nominate as its 
candidate one affiliated with another party,®^ but un¬ 
der other statutes or party regulations this is pro¬ 


hibited.®® Such a prohibitory statute does not pre¬ 
vent one from becoming a candidate of a new party, 
although not enrolled as a member thereof,®® but a 
person cannot file as a candidate for the nomination 
of a party which does not exist.5*^ Where the qual¬ 
ifications for voters var>" from the qualifications for 
candidates, a person may be eligible as a member 
of the party to be a candidate although not entitled 
as a member of the party to vote at the primary.®® 
Under a statute providing that an elector who has 
not participated as a voter or candidate in the af¬ 
fairs of a political party during its last convention 
or primary may be an independent candidate by 
petition, a person who has not participated in the 
party affairs is eligible to become an independent 
candidate although he is registered as an elector in 
a political party.®® 

§ 132. Prior Nomination 

Unless prohibited by statute a person may be nomi¬ 
nated by more than one political party. A candidate of a 
political party cannot be an independent candidate under 
statutes so providing. 

As a rule, a person may solicit and secure nom¬ 
inations from one or more political parties at the 
same time, and the fact that he has received a nom¬ 
ination at the hands of one party does not render 
him ineligible to nomination by another,®® unless a 
statute precludes persons from becoming candidates 
for nomination on more than one party ticket.®^ 


Moore v. Kerby, 60 P.2d 1119, 48 
Ariz. 246, and Luke v. Kerby, 60 
P.2d 1119, 48 Arlz. 247. 

49. W.Va.—Pansier • v. Rightmire, 
177 S.E. 288, 115 W.Va. 492. 

50. Mass.—Thacher v. Cook, 146 N. 
E. 256, 250 Mass. 188. 

51. Mo.—State ex rel. Neu v. 
Waechter, 68 S.W.2d 971, 332 Mo. 
574. 

52. Ky.—Strong v. Peters, 109 S.W. 
2d 793, 270 Ky. 323. 

53. Mass.—Madden v. Board of Elec¬ 
tion Com*rs of City of Boston, 146 
N.E. 280, 251 Mass. 95. 

54. Idaho.—Sutphen v. Enking, 230 
P. 38, 39 Idaho 728. 

20 C.J. p 125 note 55. 

“Person of each party” 

A statute which provides that the 
person of each party receiving the 
highest number of votes shall be the 
nominee does not limit the power of 
a political party to nominate a per¬ 
son who is not a member of the 
party.—Sutphen v. Enking, 230 P. 38, 
39 Idaho 728. 

As creating vacancy 
Nomination of nonmember as can¬ 
didate on party ticket in primary 


election does not create vacancy 
thereon-—Sutphen v. Enking, supra. 

55. Ala,—Lett v. Dennis, 129 So. 
33, 221 Ala. 432. 

S.D.—Smith v. Ward, 197 N.W. 684, 
47 S,D. 243. 

Tex,—Love v. Taylor, Civ.App., 8 S. 
W.2d 795. 

20 C.J. p 125 note 56. 

Prior independent candidacy 
The fact that a candidate for a 
party nomination was the candidate 
of another party at the last pre¬ 
vious general election does not dis¬ 
qualify him, where such party be¬ 
came defunct before the election was 
held, and he was its only candidate, 
and to all intents and purpose ran 
independently.—State v. Schmahl, 167 
N.W. 797, 140 Minn. 220. 

56. Mich,—^De Foe v. Bay City Elec¬ 
tion Com’rs, 140 N.W. 641, 174 
Mich. 472. 

57. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 453. 

Party failing to poll required per- 
centage of votes 

Person not affiliated with political 
party which polled five per cent of 
votes at last election, nor affiliated 
with new political party, was held 
not entitled to have name placed on 
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primary ballot.—State v. Marsh, 243 
N.W. 277, 123 Neb. 423. 

58. N.J.—In re Dvorken, 172 A. 337, 
12 N.J.Misc. 438. 

Vote in another party’s primary 
within two years 

One who voted for majority of par¬ 
ty's candidates at last election for 
members of general assembly and in¬ 
tended to affiliate with such party 
at next ensuing election was held 
eligible as candidate In such party’s 
primary, although he had voted Ln 
primary of another party within two 
years previously, which would dis¬ 
qualify him as a voter In the pri¬ 
mary.—In re Dvorken, supra. 

59. Fla.—State ex rel. Thomas v. 
Williams, 130 So. 428, 100 Fla. 
996. 

60. Idaho.—Sutphen v. Enking, 230 
P. 38, 39 Idaho 728. 

N.Y.—In re Newkirk, 259 N.Y.S. 434, 
144 Misc. 765. 

20 C.J. p 126 note 58. 

61. Mo.—State ex rel. Neu v. Waech¬ 
ter, 68 S.W.2d 971, 332 Mo. 674. 

Pa.—^Wilson v. Philadelphia County, 
179 A. 653, 319 Pa. 47. 

20 C.J. p 126 note 59. 
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Such a statute has been held not unconstitutional 
as an unreasonable restriction of the electors* 
rights, t)ut there is other authority to the con¬ 
trary,®^ A statute providing that no convention 
shall have power to nominate any candidate to be 
voted for at a primary election does not disqualify 
one who has been nominated by a convention of 
a party from filing for nomination at a primary 
election as that party*s candidate.®^ 

As har to independent nomination. In accord¬ 
ance with statutes so providing, a person nominated 
by a political party cannot be nominated as an in¬ 
dependent candidate by petition.®® There is some 
authority that a statute which provides for nomi¬ 
nations by political parties and for nominations of 
independent candidates by petition contemplates ad¬ 
ditional, and not cumulative, nominations and im¬ 
pliedly prohibits the nomination by petition of a 
nominee of a political party,®® but there is other 
authority that such a statute does not prevent the 
independent nomination of a political party nom- 
inee.®7 A party nominee who properly exercises 
his statutory right to decline a party nomination is 
eligible for nomination by petition notwithstanding 


a statute prohibiting the name of any candidate ap¬ 
pearing more than once on the offical ballot.®® 
Where independent electors adopt a party emblem 
and nominate a candidate by petition, leavijig cer¬ 
tain vacancies on the ticket to be filled by a com¬ 
mittee, the regular candidate of an existing politi¬ 
cal party is not entitled to have his name placed 
on the independent ticket by petition.®® 

§ 133. Prior Defeat at Primary Election 

Statutes may render one who has been defeated In 
an attempt to secure a party nomination at a primary In¬ 
eligible to become the nominee of another party or an 
independent candidate; but a statute which prohibits him 
from being a candidate whose name may oe written on 
the ballot has been held Invalid. 

The loser of a party primary may be a candidate 
whose name may be written in by the voters on the 
ballot at the general election,"^® but under some stat¬ 
utes one who has failed in his attempt to obtain a 
party nomination at a primary election is not eligi¬ 
ble for nomination by another party,and cannot 
be an independent candidate at the ensuing general 
election.7® The constitutionality of a statute pro¬ 
hibiting nomination by another party has been up- 


Blglit given to candidate to choose 
nomination 

Under primary election law (Rev. 
Code 1919 §S 7097-7200), a political 
party may not propose for nomina¬ 
tion under the primary election law 
candidates of another political par¬ 
ty, notwithstanding § 7241, providing 
. “the name of no candidate shall ap¬ 
pear more than once on the ballot 
for the same office; provided, that 
if any candidate be nominated by 
more than one political party for the 
same office, such candidate may 
choose the nomination he will ac¬ 
cept.’*—Smith V. Ward, 197 N.W. 684„ 
47 S.D. 243. 

g2. Ky.—Gardner v. Ray, 157 S.W. 
1147, 154 Ky. 609. 

Pa.—^Wilson v. Philadelphia Coun¬ 
ty, 179 A. 653, 319 Pa. 47. 

S.D.—Smith v. Ward, 197 N.W. 684, 
47 S.D. 243. 

63. N.T.—^Hopper v. Britt, 98 N.E. 
86, 204 N.T. 624—^In re Callahan, 
93 N.E. 262, 200 N.T. 59, 140 Am.S. 

R. 626. 

64. Wash.—State v. Dykeman, 127 P. 
218, 70 Wash. 699. 

65. Utah.—^Hayes v. Ross, 127 P. 
340, 41 Utah 580. 

66. Ohio.—State ex rel. Bigelow v. 
Butterfield, 4 N.E.2d 142, 132 Ohio 
St. 6. 

67. Colo.—^Pease v. Wilkin, 127 P. 
230, 63 Colo. 404. 

20 C.J. P 126 note 62. 

68. Tex.—^Westerman v. Mims, 227 

S. W. 178, 111 Tex. 29. 


6^ N.T.—^Matter of Onondaga Coun¬ 
ty Election Com’rs, 120 N.T.S. 580, 
64 Mlsc. 620. 

70. Iowa.—State v. Carrington, 190 
N.W. 390, 194 Iowa 785. 

Ky.—Asher v. Arnett, 132 S.W.2d 
772, 280 Ky. 347. 

Tex,—Cunningham v. McDermett, 
Civ.App., 277 S.W. 218. 

71- Cal.—^Norcop v. Jordan, 17 P.2d 
123, 216 Cal. 764, followed in Ack¬ 
ley V. Jordan, 17 P.2d 127, 216 Cal. 
789, and Hubbard v. Jordan, 17 P. 
2d 127, 216 Cal. 788—^Edwards v, 
Jordan, 192 P. 856, 183 Cal. 791— 
Heney v. Jordan, 175 P. 402, 179 
Cal. 24. 

Fla.—Board of Com’rs of Leon Coun¬ 
ty V. State, 118 So. 313, 96 Fla. 
495. 

Or.—Starkweather v. Hoss, 270 P. 
768, 126 Or. 630. 

Candidate defeated by ineligible oan. 
didate 

Where candidate receiving high¬ 
est number of votes cast on Demo¬ 
cratic primary ballot failed to re¬ 
ceive nomination of his own party, 
candidate receiving next highest 
number of votes cast on Democratic 
Ballot was held “defeated,” and 
hence, ineligible for nomination as 
candidate to be named by Democratic 
state central committee.—Norcop v. 
Jordan, 17 P.2d 123, 216 Cal. 764, fol¬ 
lowed in Ackley v. Jordan, 17 P.2d 
127, 216 Cal. 789, and Hubbard v. 
Jordan, 17 P.2d 127, 216 Cal. 788. 

72- La.—^Payne v. Gentry, 90 So. 
104, 149 La. 707. 
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Miss.—^Ruhr v. Cowan, 112 So. 386, 

146 Miss. 870. 

5. D.—Putnam v. Pyle, 232 N.W. 20, 

57 S.D. 250. 

20 C.J: p 126 note 66. 

Filing for another office 

Under' a statute which provides 
that no candidate defeated at the 
primary election shall be permitted 
to file by petition in the general 
election next following, a defeated 
candidate for nomination by a po¬ 
litical party for office of secretary 
of state at primary election could 
not by petition become candidate at 
general election for office of state 
auditor.—State ex rel. Driscoll v. 
Swanson, 266 N.W. 872, 127 Neb. 
715. 

Candidate not filing declaration of 
party afiUlation 

Ky.St § 1550 subs 6, as amended 
by Acts 1920 c 156, making pri¬ 
mary election candidate, who has 
filed “application or declaration” as 
to party affiliation .and support of 
party nominees, where defeated, in¬ 
eligible as a candidate for the same 
office by petition at the general elec¬ 
tion, under Ky.St. § 1453, is inap¬ 
plicable to a candidate for the office 
of judge of the circuit court, in view 
of amendment of Ky.St. § 1560 subs 

6, by Acts 1920 c 99, excepting nomi¬ 
nations for judges from the opera¬ 
tion of chapter 156, and making it 
unnecessary for a candidate for such 
office to file the declaration as to 
party affiliation.—^Vaughan v. Rob¬ 
erts, 233 S.W. 733, 192 Ky. 364. 
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held,*^® and likewise statutes which prohibit a de¬ 
feated primary candidate from becoming an inde¬ 
pendent candidate with his name printed on the 
general election ballot have been held constitutional 
in that they do not render the candidate ineligible 
for office but a statute which prohibits a defeat¬ 
ed primary candidate from being a “write-in” can¬ 
didate at the election is invalid as prescribing 
grounds for ineligibility not recognized by the con¬ 
stitution of the state.*^® one whose rights are 
not affected thereby may raise the question of un¬ 
constitutionality. ® 

§ 134. Preelection Pledges 

Party rules requiring candidates for congress or the 
state legislature to pledge themselves to be bound by 
the decisions of the party are inoperative; and likewise 
a statute requiring a candidate to promise to obey the 


§ 135 

party recall if invoked does not apply to a candidate for 
the office of president of the United States. 

A resolution of a committee or convention re¬ 
quiring all candidates for congress or the state leg¬ 
islature to pledge themselves to attend the caucuses 
of their party, and be bound by the decisions of 
the same ^s conditions precedent to being registered 
as candidates, is inoperative.*^^ A statutory pro¬ 
vision that the candidate must promise to obey the 
party recall if invoked does not apply to a candi¬ 
date for the office of ‘president of the United 
States.*^^ A municipal charter which disqualifies a 
candidate who promises anything of value for the 
purpose of obtaining the vote of any elector does 
not prohibit a candidate from promising benefits to 
the people as a whole from the course of his official 
conduct if elected.*^^ 


ELECTIONS 


G. CERTIFICATE OF NOMINATION 


§ 135. In General 

As a general rule when a party is nominated at a 
primary election, a convention, or a caucus, a certificate 
of nomination is required to be Issued by specified officers 
In charge of the proceedings. The statutory requisites, 
including form and contents, of the certificate must be 
substantially complied with.. The certificate is at least 
prima facie evidence of the nomination of the person 
certified but it may be impeached on direct evidence. A 
lost certificate may be replaced. 

In the absence of constitutional or statutory re¬ 
quirements it is not necessary that a person have 
the certification of any political party in order to 
be a candidate at a general election,®® and under 
express statutory provisions one may acquire the 
status of a party's nominee upon receiving the high¬ 
est number of votes in the primary without the issu¬ 


ance of a certificate of nomination,®^ but under 
some statutes, to enable a person nominated by a 
political party to be represented on the ballot at the 
general election as a nominee of that party, it is 
essential that a certificate of nomination be issued 
by the proper official or ^committee.®® In accord¬ 
ance with statutory provisions, where the nomina¬ 
tion is made at a primary election, the certificate 
of nomination is required to be issued by the elec¬ 
tion board charged with canvassing the returns,®® 
or by the party committee calling and conducting 
the election.®^ Where the nomination is made at 
a convention, the certificate of nomination should 
be signed by the presiding officer and secretary of 
the convention,®5 and a like rule applies where the 


-PaUnre to gnaUfy by of states 

meat 

A candidate refused nomination, 
because having’ failed to file pre-pri¬ 
mary expense statement, is not *‘de- 
.feated candidate’* and not ineligible 
to become candidate at following 
general election.—^Halteman v. Gro¬ 
gan. 24 S.W.2d 921, 233 Ky. 51. 

73. Cal.—^Heney v. Jordan, 175 P. 
402, 179 Cal. 24. 

74. Ky.—^Asher v. Arnett, 132 S.W. 
2d 772, 280 Ky. 347—^Keen v. Revis, 
109 S.W.2d 609. 270 Ky. 223— 
Mullins V. Jackson, 109 S.W. 2d 
387, 270 Ky. 149. 

Minn.—State v. Moore, 92 N.W. 4, 
87 Minn. 308, 94 Am.S.R. 702, 59 L. 

R. A. 447. 

75. Ky.—^Broughton v. Pursifull, 53 

S. W.2d 200, 245 Ky. 137. 

76. Cal.—Socialist Party v. Uhl, 103 
P. 181, 155 Cal. 776. 

Nev.—^Riter v. Douglass, 109 P. 444, 
32 Nev. 400. 


77. Pa.—Commonwealth v. Havard, 
9 Pa.Dist. 493. 

Reason for rule 

It is violative of the spirit of the 
constitution which vests the legisla¬ 
tive power in congress or the leg¬ 
islature, as the case may be. and 
not in the conventions which nomi¬ 
nate the members, or the committees 
which control the party machinery. 
—Commonwealth v. Havard, supra. 

78. S.D.—^Johnson v. Coyne, 196 N. 
W. 492, 47 S.D. 138. 

79- Ga.—Adair v. McElreath, 145 
S.E. 841, 167 Ga. 294. 

Benefit from sale of power plant 
Announcement by aldermanic can¬ 
didates favoring sale of power plant 
containing promises of benefit to 
city generally did not disqualify 
them.—Adair v. McElreath, 145 S.E. 
841, 167 Ga. 294. 

80. S.C.—Gardner v. Blackwell. 166 
S.E. 338, 167 S-C:* ®1®* 
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81. Okl.—State v. Lasher, 244 P. 
809, 116 Okl. 273. 

82. Fla.—State ex rel. Landis v. 
Thursby, 144 So. 309, 107 Fla. 
171. 

Making and filing of certificate of 
nomination as condition precedent 
to printing name on ballot is con¬ 
sidered infra § 162. 

83. Ky.—^Hardin v. Horn, 212 S.W. 
573, 184 Ky. 548. 

20 C.J. p 128 note 92. 

84. La.—^Bauer v. Gilmore, App., 
165 So. 739. 

85. N.M.—Wilson v. Gonzales, 106 P. 
2d 1093, 1095, 44 N.M. 599, quot¬ 
ing Corpus Juris. 

20 C.J. p 128 note 95. 

Certification or filing by unauthorized 
person 

(1) Where candidate for office of 
county sheriff was not certified as a 
Republican nominee by chairman of 
county executive committee and the 
I person who attempted to certify to 
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nomination Is made at an unofficial party primary 
or caucus.*® Under some statutes it is required that 
these officers shall append to their signatures their 
residences and business addresses,*^ and further 
that they shall swear to** or acknowledge** the cer¬ 
tificate; but verification is not necessary where not 
required by statute.** When required by statute a 
certificate of nomination by a new political party 
must be accompanied by a petition signed by a 
specified number of electors.*^ Where a statute 
prescribes the ^ classes of assemblies which may 
cause a certificate of nomination to be filed, a cer¬ 
tificate issued by a body which does not fall within 
any of the named classes is void.*^ Substantial 
defects may render the certificate of no effect,** 


but mere technical defects or insubstantial irregu¬ 
larities do not nullify it or defeat an election oth¬ 
erwise proper.*^ The filing of the minutes of a 
convention showing that a certain person has been 
nominated,** or filing the tabulation of votes cast 
in a primary election,** is not equivalent to the 
filing of a certificate of nomination. Election offi¬ 
cials in issuing certificates of nomination act min¬ 
isterially,**^ and they cannot refuse to issue the cer¬ 
tificate of nomination for failure of the nominee 
to file an expense account** unless expressly au¬ 
thorized to do so by statute.** A statute may pro¬ 
hibit the issuance of certificates to persons who are 
ineligible to hold office under the laws of the state,^ 
and a certificate of nomination of a candidate who 


Ills nomination was not elected at 
a Hepublican primary nor chosen 
hy a majority of the executive com¬ 
mittee of Republican party but was 
appointed as chairman of the coun¬ 
ty executive committee by the state 
chairman of the Republican party, 
the candidate’s manner of selection 
was illegal.—^Pulliam v. Trawalter, 
Tex.Civ.App., 120 S.W.2d 108. 

(2) Under statute providing that 
state committee of a political party 
may delegate Its authority to act in 
the stead of town committees in 
case of failure to make nominations 
to executive committee or subcom¬ 
mittee thereof, where town commit¬ 
tee failed to file list of nominations 
with town clerk and a list was filed 
by chairman and secretary of ex¬ 
ecutive committee of state commit¬ 
tee without authority of either state 
or executive committee and rule of 
state committee adopted the essence 
of the statute, such filing was mere¬ 
ly the act of the Individuals and 
not of the executive or state com¬ 
mittee, and therefore town clerk 
could not be required to certify to 
the secretary of state the names 
of the nominees.—Boucher v. Mail- 
loux, 2 A.2d 63, 61 R.I. 510—^Bouch¬ 
er V. Mailloux, 2 A.2d 60, 61 R.I. 
488. 

86. Pa,—^In re Allegheny City Elec¬ 
tions, 12 Pa.Co. 660, 23 Pittsb.Leg. 
J.,N.S., 364. 

R.I.—Como V. Sprague, 126 A. 378, 
46 R.I. 235. j 

B7. Ill.—Schuler v. Hogan, 48 N.E. 
195, 168 111. 369. 

N'.D.—State v. Falley, 76 N.W. 996, 

8 N.D. 90, 

)8. Ill.—Schuler v. Hogan, 48 N.E. 
195, 168 Ill. 369. 

Sf.D.—State v. Falley, 76 N.W. 996, 

8 N.D. 90. 

20 C.J. p 128 note 98. 

39 . Ind.—Jones v. State, 55 N.E. 229, 
153 Ind. 440. 

MEo.—State v. Lesueur, 15 S.W. 539, 
103 Mo. 253. 


90. N.D.—State v. Blaisdell. 118 N. 
W. 225, 17 N.D. 575. 

91. Neb.—State v. Marsh, 221 N.W. 
708, 117 Neb. 679. 

Filing of signatures before demand 
Under statute authorizing county 
clerk of the peace, if he doubts that 
political party Is represented by at 
least five hundred bona fide citizens 
and voters in county, to demand a 
certificate attached to certificate of 
nomination containing signatures of 
two hundred and fifty voters belong¬ 
ing to political party to effect that 
i part;’’ represents five hundred bona 
fiue citizens and voters of county, 
where certificate containing signa¬ 
tures was filed by Liberal Demo¬ 
cratic party of Delaware and Liberal 
Democratic party of Kent County 
which did not comply with statute 
when no demand had been made by 
clerk, certificate would be considered 
“surplusage,” and certificate would 
not relieve clerk of duty to demand 
a certificate in proper form if he 
questioned number of members of 
the parties.—State ex rel. Shallcross 
V. Slaughter, DeLSuper., 16 A. 2d 
116. 

92. Pa.—^In re Citizens* Independ¬ 
ent Party’s Nomination, 31 Pa.Co. 
438—^In re Citizens’ Party Nomi¬ 
nation, 22 Pa.Co. 65. 

93. N.M.—^Wilson v. Gonzales, 106 
P.2d 1093, 44 N.M. 599. 

R.L—Sisson v. Lisle, 137 A. 466, 
48 R.I. 281. 

94. Ind.—^Lumm v. Simpson, 194 N. 
E. 341, 207 Ind. 680. 

N.T.—Gresser v. Cohen, 10 N.B.2d 
798, 275 N.Y. 440, affirming 299 N. 
T.S. 9, 252 App.Div. 772—In re 
Gresser, 10 N.E.2d 798, 275 N.Y. 
440, affirming 299 N.Y.S. 4, 252 App. 
Div. 772, followed in In re Soffer, 
299 N.Y.S. 8, 252 App.Div. 774, re¬ 
versed on other grounds 10 N.E.2d 
798, 276 N.Y. 440, reversing 300 N. 
Y.S. 786, 165 Misc. 796—In re Sof¬ 
fer, 10 N.E.2d 798, 27B N.Y. 440, 
reversing 299 N.Y.S. 8, 252 App. 
Div. 774, following In re Gresser, 
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299 N.Y.S. 4, 252 App.Div. 772, 
affirmed 10 N.B.2d 798, 275 N.Y. 
440, reversing In re Soffer, 300 N.Y. 
S. 786, 165 Misc. 796—Greenberg 
V. Cohen, 17 N.Y.S.2d 895, 173 Misc. 
372. affirmed 17 N.Y.S.2d 878, 258 
App.Div. 1039. 

20 C.J. p 128 note 95 [a], p 129 note 
13. 

! 95. N.Y.—Matter of Darling, 106 N. 

Y.S. 430, 121 App.Div. 656, affirmed 
‘ 82 N.B. 438, 189.N.Y. 570. 

96. Ky.---Lewis v. Mosely, 286 S.W. 
793, 215 Ky. 573. 

97. N.Y.—^Application of Llndgren, 
133 N.E. 353, 232 N.Y. 59, dismiss¬ 
ing appeal In re Lindgren, 190 N. 
Y.S. 321, 198 App.Div. 319—Frank 
V. Eaton, 231 N.Y.S. 477, 225 App. 
Div. 149, followed in 237 N.Y.S. 
775, 227 App.Div. 829. 

R.I.—Cannon v. Providence Bd. of 
Canvassers, 63 A. 637, 24 R.I. 473. 
Death of snccessfiil cand'date 
Where candidate for office of attor¬ 
ney general who received largest 
number of votes at primary election 
died before statutory date for can¬ 
vassing votes, candidate’s death did 
not abrogate statutory mandate that 
state board of canvassers should 
canvass returns and certify record 
and board had no other alternative 
than to certify as candidate person 
who received highest number of 
votes at election and was not au¬ 
thorized to certify as candidate per¬ 
son receiving second highest num¬ 
ber of votes notwithstanding he re¬ 
ceived more than thirty five per cent 
of votes cast—^Davies v. Wilson, 
Iowa, 294 N.W. 288. 

98. W.Va.—^Varney v. Mingo Coun¬ 
ty Court, 135 S.E. 179, 102 W.Va. 
325. 

99. Fla.—State ex rel. Landis v. 
Carson, 154 So. 150, 114 Fla. 451. 

Okl.—State v. Lasher, 244 P. 809, 
116 Okl. 273. 

1. Fla.—State ex rel. Landis v. Car- 
son, 154 So. 150, 114 Fla. 451.' 
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is shown to have violated the corrupt practice act 
must be cancelled.^ An election board has no juris¬ 
diction to issue a nominating certificate to a person 
who has not been voted on in the primary and a 
certificate so issued is a nullity,® but where the 
statute provides that a candidate having no opposi¬ 
tion within his party becomes the party's candidate, 
and his name is not required to be printed on the 
primary ballot, the petition for the nomination of 
such candidate becomes in effect a certificate of 
nomination under some statutes it is the duty of 
the officer with whom a declaration of candidacy is 
filed to issue a certificate of nomination to a sole 
candidate.^ Certificates of nomination based on an 
invalid primary election are void.® Under express 
statutory prc»visions, if a contest cannot be decided 
in time to print the name of the party nominee on 
the ballot the party committee must certify the 
name of the contestee as party nominee.^ Where 
an election contest is dismissed, the candidate who 
received the majority of votes is entitled to a cer¬ 
tificate of nomination.® A copy of a judgment in 
a recount proceedings may serve the purpose of a 
certificate of nomination where the time for issu¬ 
ance of the certificate expired during the proceed¬ 
ings.® 

. Form and contents. The statutes commonly pre¬ 
scribe what shall be stated in a certificate of nom¬ 
ination or nomination papers, and under some pro¬ 


visions it is essential that the certificate shall des¬ 
ignate the particular office for which the nomina¬ 
tion is made,i® the name, or name and address, of 
the person nominated,the political party or prin¬ 
ciple which he represents,^® and the correct date 
of the election.!® When required by statute, a cer¬ 
tificate of nomination by the executive committee 
of the nominating party must name all the members 
of the committee.!^ A certificate need contain 
nothing beyond what is required by statute.!® Un¬ 
der some statutes all convention nominations of one 
party must be contained in a single certificate; a 
separate certificate for each nominee cannot be 
filed.!® 

Conclusiveness, If the certificate of nomination 
is regular on its face, and filed with the proper 
officer, it is prima facie evidence of the nomination 
of the person certified to have been nominated,!*^ 
and under some statutes it is conclusive.!® A cer¬ 
tificate of nomination may be impeached on suffi¬ 
cient grounds on direct objection, and this will de¬ 
stroy its presumption of verity,!® but it is not sub¬ 
ject to collateral impeachment.®® 

Supplying lost certificate. Where a certificate of 
nomination which has been properly filed has been 
lost, it may be replaced at any time before election 
by the political party or the persons making the 
nomination or by the executive committee of that 
party.®! 


■a. Ky.—Turner v. Linton, 109 S.W. 
2d 642, 270 Ky. 297. 

3. S.D.—State v. Till, 210 N.W. 157, 
50 S.D. 346. 

4. S.D.—State ex rel. Bakewell v. 
Hansen, 294 N.W. 445. 

5. Ky.—Hettel v. Furste, 86 S.W. 
2d 1018, 260 Ky. 844. 

‘6. Md.—Rawlings v. Russell, 167 
A. 186, 165 Md. 261. 

Cancns and certificate held valid 
N.Y.—Petition of Waldo, 248 N.T. 
S. 638, 139 Misc. 510. 

*7. La.—Catoire v. Madere, 8 La. 
App. 435. 

•8. Tex.—Benavides v. Atkins, 120 
S.W.2d 415, 132 Tex. 1. 

9. Ky.—^Moore v. Stephenson, 132 
S.W.2d 316, 279 Ky. 780. 

.10. N.D.—State v. Falley, 83 N.W. 

913, 9'N.D. 464. 

20 C.J. p 128 note 4. 

11. Mont.—State v. Hays, 78 P. 
301, 31 Mont. 227. 

Pa.—^Prugh V. O’Hara, 50 Dauph.Co. 
51. 

20 C.J. p 128 note 5. 

12. Ill.—Schuler v. Hogan, 48 N.E. 
195, 168 Ill. 369. 

-Pa.—^In re Bahn, 20 Pa.Dist. & Co. 


252, 47 York Leg.Rec. 133—In re 
Shipman’s Nomination, 16 Pa.Dist. 
& Co. 119, 34 Dauph.Co. 89—In 
re Young’s Nomination, 25 Pa. 
Dist. 435. 15 North.Co. 113. 

20 C.J. p 128 note 6. 

Preemption of party name 
. The party name or appellation 
which is adopted must not be de¬ 
ceptively similar to that of an ex¬ 
isting party.—In re “Roosevelt Pro- 
tectives,’’ 18 Pa.Dist. & Co. 725, 36 
Dauph.Co. 200. 

Nomination at oi^anized assem¬ 
blage of voters 

Since Remington Code 1915 § 

3874 provides that the qualified elec¬ 
tors of each county commissioner 
district, and they only, shall nom¬ 
inate candidates for commissioner of 
such district, a certificate of nomina¬ 
tion of candidate for commissioner, 
stating that he was nominated “at 
an organized assemblage of electors 
of the Second county commissioner 
district of King county. Wash.,’’ is 
sufficient, as against contention that, 
because § 3873 entitled every quali¬ 
fied elector of the county to a vote 
on the final election of all the com¬ 
missioners, it should have stated 
that the assemblage was of elec¬ 
tors of the whole county.—State v. 
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Superior Court for King County, 210 
P. 15, 121 Wash. 588. 

13. R.I.—Sisson v. Lisle, 137 A. 466, 
48 R.I. 281. 

14. Pa.—^West V. Luzerne County 
Commissioners, 29 Pa.Dist. 984, 20 
Luz.Leg.Reg. 473. 

15. Ill.—Schuler v. Hogan, 48 N. 
E. 195, 168 Ill. 369. 

20 C.J. p 129 note 8. 

16. Mont.—State v. Hays, 78 P. 
301, 31 Mont. 227. 

17. La.—Landry v. Ozenne, 195 So. 
14, 194 La. 853. 

Okl.—State v. Lasher, 244 P. 809, 
116 Okl. 273. 

20 C.J. p 129 note 15. 

18. Tex.—Mays v. Cobb, 96 S.W. 
1079, 100 Tex. 131. 

20 C.J. p 129 note 16. 

19. Mo.—State ex rel. Priess v. 
Seibel, '246 S.W. 288, 295 Mo. 607. 

20 C.J. p 129 note 17. 

20. Ky.—Commonwealth v. Combs, 
86 S.W. 697, 120 Ky. 368, 27 Ky. 
L. 751. 

21* Kan.—^Rathburn v. Hamilton, 37 
P. 20, 53 Kan. 470. 
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§ 136. Nominations to Fill Vacancies 

A certificate of nomination to fill a vacancy must 
state the cause of the vacancy, the office, the name of the 
original nominee, the name of the appointee, etc. The 
originai nominee is not necessarily disqualified to be 
named as the candidate to fiii the vacancy. 

In accordance with statutory requirements a cer¬ 
tificate of nomination to fill a vacancy must state 
the cause of the vacancy ,22 the office,^3 the name of 
the original nominee,the name of the person ap¬ 
pointed to take the original nominee’s place,^5 the 
authority of the committee or other body to make j 
the nomination to fill the vacancy,26 and other in¬ 
formation required to be given in the original cer¬ 
tificate of n6mination.27 The certificate of nom¬ 
ination in such cases may be formally executed by, 
the presiding officer and secretary of the nominat¬ 
ing committee or body authorized to fill the vacan¬ 
cy,23 and the person named in a certificate so is¬ 
sued is presumed to be qualified.23 The original 
candidate not properly nominated,30 or the original 
nominee who caused the vacancy by his failure to 


file his nomination certificate ,21 may be named as 
candidate in the certificate to fill the vacancy. 

The power to fill a vacancy is considered supra 

§93. 

§ 137. Filing 

A substantial compliance with the statutes In filing 
the certificate of nomination is essential to its validity 
or effectiveness. Generally statutes prescribing the time 
for filing are mandatory but In some Jurisdictions the 
court has discretion to relieve against a failure to file in 
time. 

Generally the certificate of nomination or the pe¬ 
tition of electors which may be considered equiva¬ 
lent to a certificate of nomination is required to be 
filed either with the secretary of state or with a 
named county officer or board, according to the na¬ 
ture of the office for which the nomination is 
made,2 2 and a filing with the proper officer is es¬ 
sential to the validity or the effectiveness of the 
nomination paper.33 The statute should be liberally 
construed,24 and under some statutes the court 


22 . Mont.—Stackpole v. Hallahan, 
40 P. SO, 16 Mont. 40, 2S L.R.A. 
502, modifying* Price v. .liush, 24 
P. 749, 10 Mont. 61, 7 L.R.A. 467. 

20 C.J. p 129 note 19%. 

23. N.T.—^Kirk v. Gallegher, 131 N. 
Y.S. 1123, 146 App.Div. 685. 

20 C.X p 129 note 19%. 

24. Mont.—Stackpole v. Hallahan, 
40 P. 80, 16 Mont. 40, 28 Ii.R.A. 
502, modifying Price v. Lush, 24 
P. 749, 10 Mont. 61, 7 L.R.A. 467. 

20 G.J. p 129 note 19%. 

25. Mont.—Stackpole v. Hallahan, 
supra. 

20 C.J. p 129 note 19%. 

26. S.D.—^Lucas v. Ringsrud, 53 N. 
W. 426, 3 S.D. 365. 

20 C.J. p 129 note 19%. 

Where no vacancy exists a cer¬ 
tificate by a committee to fill the 
vacancy is invalid.—State v. Roach, 
150 S.W. 1073, 246 Mo. 56. 

27. N.Y.—Kirk v. Gallegher, 131 N. 
Y.S. 1123, 146 App.Div. 685. 

ZTame of political party 
N.Y.—^Kirk v. Gallegher, supra. 
Names of members of committee 
Where the certificate did not name 
all the members of the committee 
authorized to make such substituted 
nomination it was held insufficient. 
—In re Berlin Nominations, 7 Pa. 
Dist. 663, 22 Pa.Co. 615, 1 Dauph. 
Co. 353. 

23. Minn.—^White v. Sanderson, 76 
N.W. 1021, 74 Minn. 118, 73 Am. 
S.R. 334, 42 L.R.A. 231. 

A oextiflOate filed by the voters 
and not by the proper committee au¬ 
thorized to make the nomination 
will not suffice.—In re Nomination 


of Candidates, 79 N.B. 708. 186 N. 
Y. 266. 

Certificate by two of three members 
of committee 

Two members of a committee of 
three authorized by law to make the 
nomination may file a valid certifi¬ 
cate of substituted nomination.— 
Kirk V. Gallegher, 131 N.Y.S. 1123, 
146 App.Div, 685. 

26. Ky.—^Brandenburg v. Bradley, 
283 S.W. 1059. 

30- Kan.—Bower v. Clemans, 68 P. 
969, 61 Kan. 129. 

31. Ky.—Ledford v. Hubbard, 292 
S.W. 345, 219 Ky. 9—Baker v. 
Marcum, 287 S.W. 696, 216 Ky. 
210 . 

32. Fla.—State ex rel. Barnett v. 
Gray, 144 So. 349, 107 Fla. 73, fol¬ 
lowed in 144 So. 356, 107 Fla. 109. 

Ill.—People V. Righelmer, 132 N.B. 
229, 298 Ill. 611. 

N.Y.—In re Cowles, 299 N.Y.S. 172, 
262 App.Div. 326. 

N.D.—State v. Hall, 176 N.W. 117, 
43 N.D. 628. 

Okl.—McCain v. State Election 
Board, 289 P. 759, 144 Oki. 85. 
Pa.—Stapleton v. Griest, 26 Pa.Co. 
134, 5 Dauph.Co. 56, 8 Lack.Leg.N. 
SO. 

20 C.J. p 130 note 25. 

“State officers” referred to in law 
relating to filing of nomination pe¬ 
titions are officers of executive 
branch of state government.—Mc¬ 
Cain V. State Election Board, 289 P. 
759, 144 Okl. 85. 

Judicial district greater than county 
In a statute providing that a cer¬ 
tificate of nomination shall be filed 
with the secretary of 'state when 
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for an office to be filled-by the vot¬ 
ers of the entire state or of “any 
division or district greater than a 
county,” ‘etc., the quoted words re¬ 
fer to the kind of district which 
is commonly greater than a county, 
and a judicial district, although its 
boundaries coincide with those of a 
county, is greater than a county for 
the purpose of filing a certificate of 
nomination of a candidate for dis¬ 
trict attorney therefor.—Brown v. 
Van Cise, 193 P. 495, 69 Colo. 242. 
Petitions for division less than coun¬ 
ty 

Candidate for mayor is not re¬ 
quired to file nomination petition 
with secretary of state under stat¬ 
ute directing petitions for a division 
less than a county to be filed wilh 
county clerk.—^Eagle v. Cox, 103 S. 
W.2d 682, 268 Ky. 58. 

33. ,Ky.—Schnabel v. Sutton, 280 S. 
W. 488, 213 Ky. 116—Cheatham 

V. Williams, 278 S.W. 139, 212 Ky. 
73. 

20 C.J. p 130 note 26. 

Statute complied with 
Ind.—Miller v. State. 171 N.B. 381, 
202 Ind. 18. 

34. Ky.—Schnabel v. Sutton, 280 S. 

W. 488, 213 Ky. 116. 

N.Y.—^Lauer v. Board of Blections 
of New York City, 266 N.Y.S. 728, 
149 Misc. 104, affirmed Iii re Lauer, 
267 N.Y.S. 7, 240 App.Div. 818, 
affirmed Lauer v. Board of Blec¬ 
tions of New York City, 187 N. 
B. 561, 262 N.Y. 416. 

As to place of filing 
Pa.—In re Prohibition Party’s Nom¬ 
ination Papers, 15 Pa.Co. 319. 
Refusal of officer to file 
Where the nominee presents the 
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has discretion to determine whether an improperly 
filed certificate should be received.^^ Where the 
certificate or petition is presented in the proper 
form the secretary of state or other officer or board 
designated by statute is under a ministerial duty 
to file it,^® unless the paper is filed for an office not 
in existence.3'7 \ marking or indorsement of the 
date and fact of filing is not essential; it is suffi¬ 
cient if there is a presentation of the certificate to, 
or delivery into the custody of, the proper officer 
at the proper time, accompanied by a request that 
it be filed.2® It has been held that in order to 
constitute a legal filing the certificate must be de¬ 
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livered to the proper custodian at his office,^^ but 
when permitted by statute it may be delivered by 
registered letter.^^^ A certificate of nomination is¬ 
sued to a candidate need not be filed by the candi¬ 
date in person but it may be filed by his attorney 
or agent.^i Under some statutes a candidate for 
independent nomination is required to file with his 
certificate an official receipt showing payment of a 
prescribed fee.?^ 

Time for filing. Certificates of party nominations 
and certificates or petitions of nomination by elec¬ 
tors are to be filed within a time prescribed by 
statute.^^ As a rule statutory provisions with re- 


certiflcate of nomination to the prop¬ 
er officer for ffiing, the statute is 
complied with although the officer 
declines to accept it.—James v. Bus¬ 
ter, 28 S.W.2d 501, 234 Ky. 462— 
Schnabel v. Sutton, 280 S.W. 488, 
^13 Ky. 116. 

Beanest for fllingr by another can¬ 
didate 

The election of Republican can¬ 
didate for county jailer was not in¬ 
valid on ground that candidate had 
not filed his certificate of nomina¬ 
tion with county clerk, and hence 
was not entitled to have bis name 
printed on the ballot, where Repub¬ 
lican candidate had no opposition in 
the primary, and a Republican nom¬ 
inee for another office requested 
clerk’s office to file certificates of 
nomination for Republican can¬ 
didates, including the candidate for 
office of county Jailer, which was a 
substantial compliance with statute. 
—Hurt V. Bell, 118 S.W.2d 785, 274 
Ky. 318. 

35. N.Y.—^Lauer v. Board of Elec¬ 
tions of New York City, 187 N.E. 
661, 262 N.Y. 416, affirming In re 
Lauer. 267 N.Y.S. 7, 240 App.Div. 
818, affirming Lauer v. Board of 
Elections of New York City, 266 
N.Y.S. 728, 149 Misc. 104—In re 
Cowles. 299 N.Y.S. 172, 252 App. 
Div. 326. 

riling in wrong office > 

Where caucus officers mistakenly 
filed certificate of nomination of 
persons nominated at caucus, which 
was regular in all respects, with 
town clerk instead of with county 
board of elections, and mists^e was 
not discovered by town clerk until 
after statutory time for filing had 
elapsed, court properly exercised its 
discretion to direct that certificate 
be received for filing.—^In re Cowles, 
supra. 

36. Nev.—State v. Glass, 192 P. 
472, 44 Nev. 23.5. 

N.Y—In re Murphy, 178 N.Y.S. 236, 
189 App.Div. 135, reversing 179 N. 
Y.S. 619, 109 Misc. 68—In re Kil¬ 
leen, 201 N.Y.S. 209, 121 Misc. 209. 


Or.—State v. Boyer, 271 P. 46. 127 
Or. 91. 

37. Or.—Zimmerman v. Hoss, 23 P. 
2d 897, 144 Or. 55. 

Statute creating office effective at 
later date 

Attempt to file declaration of can¬ 
didacy for office of member of state 
power commission fifty days before 
the election was ineffective, where 
law creating such office would not 
in any event become law previous 
to some forty-one days before the 
election.—^Zimmerman v. Hoss, su¬ 
pra. 

33- Iowa.—^Reese v- Hogan, 91 N. 

W*. 907, 117 Iowa 603. 

Ky.—^Daniel v. Blankenship, 198 S. 
W. 48. 177 Ky. 726. 

39. Colo.—Cowie v. Means, 88 P. 
485. 39 Colo. 1. 

In New York I 

(1) It has been held that the de¬ 
livery of nominating certificates to 
a subordinate employee of board of 
elections away from office' does not 
constitute filing of the certificates. 
--Lauer v. Board of Elections of 
New York City, 187 N.E. 561, 262 
N.Y. 416, affirming In re Lauer, 267 
N.Y.S. 7, 240 App.Div. 818, affirming 
Lauer v. Board of Elections of New 
York City, 266 N.Y.S. 728, 149 Misc. 
104. 

(2) However, delivery to the offi¬ 
cial specified in the statute away 
from his office has been held effec¬ 
tive.—^Matter of Norton, 53 N.Y.S. 
1093, 34 App.Div. 79, reversing 53 N. 
Y.S. 924, 25 Misc. 48. 

40. N.D.—State v. Hall, 176 N.W. 
117, 43 N.D. 628. 

41. Ky.—Hewlett v. Carter, 239 S. 
W. 789, 194 Ky. 464. 

42. Mo.—State v. Arnold, 210 S.W. 
374, 277 Mo. 474. 

Inability to file in time 
If the candidate is not in default, 
and death or absence of the city 
treasurer prevents payment of the 
fee and the obtainment of the re¬ 
quired receipt in time to file it with 
the certificate of nomination, all that 
is required is the earliest possible 
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payment and obtainment and filing 
of the receipt.—State v. Arnold, su¬ 
pra. 

Tender of fee at time of filing 

(1) Payment of the fee required 
by the Pennsylvania Election Code 
of 1937, 25 P.S. § 2602 et seq, for 
the filing of a nomination petition 
is not validly tendered where the 
agent filling a petition, upon being 
informed that only a money or¬ 
der or certified check will be ac¬ 
cepted and that cash will be re¬ 
ceived under protest and those de¬ 
positing it subsequently notified 
whether such payment is satisfac¬ 
tory, thinking under the circum¬ 
stances it is useless to deposit cash, 
does nothing, especially where he 
has less than the necessary fee in 
cash Gil his person'.-—Snyder v. Lack¬ 
awanna County Com’rs, 33 Pa.Dist. 
& Co. 277, 39 Lack.Jur. 123. 

(2) The fact that the particular 
borough pays no salary to its bur¬ 
gess does not permit filing nomina¬ 
tion papers without paying filing 
fee, as the borough code authorizes 
payment of salary; and, further, 
burgess, as a magistrate, is entitled 
to compensation for services per¬ 
formed.—Snyder v. Lackawanna 
County Com’rs, supra, 

43. Kan.—^Parsons v. Ryan, 60 P. 

2d 9i0, 144 Kan. 370. 

Ky.—Hall v. Combs, 68 S.W.2d 401, 
262 Ky. 778. 

Md.—Tull V. Fitzgerald, 175 A. 216, 
167 Md. 429. 

Pa.—Snyder v. Lewis, 13 Pa.Dist. & 
Co. 223, 33 Dauph.Co. 95—Prugh 
.V. O'Hara, 50 Dauph.Co. 51. 

20 C.J. p 130 note 29. 

Mailing on last day 

Rev.Codes 1899 §§ 500-503, relat¬ 
ing to the filing of certificates of 
nomination, apply to petitions nom¬ 
inating candidate for special elec¬ 
tion to legislative office, and such 
petition is properly 'filed when mailed 
by registered letter on the last day 
permitted for filing.—State v. Hall; 
176 N.W. 117, 43 N.D. 628. 
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gard to the time of filing a certificate or petition 
are regarded as mandatory,and those filed sub¬ 
sequent to the time have been held void or inef- 
fectiial.45 It has been held, however, that such a 
provision, although mandatory in form, should be 
regarded as directory, where it appears that the 
failure to file the certificate in due time could not 
have affected the result of the election,^® and that, 
where the statute requires the certificate to be filed 
not more than a certain number of days before the 
election, the nominee loses no right by filing it soon- 
er.^^ The general rule that statutes prescribing 
the time for filing are mandatory does not apply to 
the filling of vacancies caused by death or declina¬ 
tion of candidates after the time for filing certifi¬ 
cates has expired,^^ or in case of a contest of a 
primary election where the contestant is success¬ 
ful,^9 or where the parties interested agree to the 


change of candidates.^® Under some statutes even 
though a vacancy occurs the certificate of nomina¬ 
tion to fill the vacancy must be filed within the usu¬ 
al time if this may be accomplished by the exercise 
of reasonable diligence,^^ but if not the certificate 
must be filed as soon as practicable.®^ A statute 
which requires filing of nominations by a certain 
time but which permits filing by the state commit¬ 
tee of a political party if the local committee has 
failed to file has been construed as requiring the 
local committee to file within the specified time 
but to allow the state committee a reasonable time 
thereafter to file the nomination papers.®® Accord¬ 
ing to some cases, where a certificate is presented 
to the proper officer after the hour prescribed by 
law for closing his office but before it is actually 
closed, it is his duty to receive and file it,®^ if it is 
so presented on the last day allowed for filing;®® 


luterpretatioxL of amendment to Ken- 
tncKqy statute In IdSS 

(1) Where act of 1938 modifying 
statute relating to time in which 
candidates for office must file their 
petitions before election expressly 
stated that it Intended to mod if ^ 
only statute designated in title of 
act, an act of 1918 which had pre¬ 
viously amended statute by provid¬ 
ing that statute was not to apply to 
municipal offices, members of board 
of education, or common school trus¬ 
tees, was not impliedly repealed, 
and hence candidates for any of 
such positions could file nomination 
papers with county court clerk any 
time prior to fifteen days preceding 
election, in conformity with act of 
1918.—Logsdon v. Howard, 133 S. 
W.2d 60, 280 Ky. 342. 

(2) The statute applies to the 
elections for offices of circuit Judge 
and appellate Judge since it does not 
make an exception in regard to 
those offices.—^Asher v. Arnett, 132 
S.W.2d 772, 280 Ky. 347. 

Construction of statute in favor of 

nominee 

Doubt as to whether filing under 
nomination statute might be made 
on fortieth day preceding election 
day should be resolved in favor of 
citizen trying to avail himself of 
privileges the statute intended to 
confer.—Oliason v. Girard, 61 P.2d 
288, 67 Idaho 41. 

Nominations for Judge of Cleveland 
court 

The date, on or before which nom¬ 
inating petitions for the office of 
judge of the municipal court of the 
city of Cleveland must be filed, is 
determined by the statute dealing 
with nomination of Judges by peti¬ 
tion, and the provisions of the char¬ 
ter of the city as being seventy-five 
days before the general election oc¬ 
curring on, the first Tuesday after 


the first Monday of November in 
odd numbered years, and not sixty 
days before the date of such general 
election as provided for the filing 
of nominating petitions of can¬ 
didates generally under the statute 
dealing with the filing of nomina- 
..ion petitions.—State ex rel. Hub- 
bell V. Zaller, 22 N.E.2d 993, 136 
Ohio St. 19. 

S!iatutes held constitutional 
Ky.—^A«sher v. Arnett, 132 S.W.2d 
772, 280 Ky. 347. 

Ohio.—State v. Hall, 154 N.E. 160, 
115 Ohio St. 337. 

Okl.—Maddox v. Hunt, 83 P.2d 553, 
183 Okl. 465. 

Petition held timely filed 
Ky.—Pevis v. Keen, 109 S.I5r.2d 797, 
270 Ky. 327. 

44. Ky.—^Whitney v. Skinner, 241 
S.W. 350, 194 Ky. 804. 

Minn.—Johnson v. Holm, 269 N.W. 
405, 198 Minn. 192. 

R.I.—Boucher v. Mailloux, 2 A.2d 
63, 61 R.I. 510—Como v. Sprague, 
126 A. 378, 46 R.I. 235. 

Utah.—^Wood v. Cowan, 250 P. 979, 
68 Utah 388. 

20 G.J. p 130 note 30. 

45. Kan.—^Parsons v. Ryan, 60 P. 
2d 910, 144 Kan. 370. 

Ky.—Combs v. Dixon, 286 S.W. 797, 
215 Ky. 566—Lewis v. Mosely, 286 
S.W. 793, 215 Ky. 673—Morgan v. 
Revis, 284 S.W. Ill, 215 Ky. 30. 
N.T*.—In re Harvie, 203 N.Y.S. 497, 
122 Mi.sc. 669. 

Ohio.—State v. Hall, 154 N.E. 160, 
115 Ohio St 337. 

R.I.—Boucher v. Mailloux, 2 A.2d 
63, 61 R.I. 510. 

W.Va.—State v. Wells, 104 S.E. 691, 
87 W.Va. 275. 

Purpose of statute 
The primary purpose of statute 
requiring nominations to be filed at 
a certain date is to mark a definite 
jimit to the period for compliance 
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with statutory requisites.—Boucher 
V. Mailloux, 2 A.2d 63. 61 R.I. 510. 
4S. Ohio.—State v. Licking County, 
17 Ohio Cir.Ct 396, 9 Ohio Cir. 
Dec. 427. 

47. Ky.—Hollon v. Center, 43 S.W. 
174, 102 Ky. 119, 19 Ky.L. 1134. 

48. Mont.—State v. Hogan, 62 P. 
683, 24 Mont. 397. 

Pa.—In re Clay, 2 Pa.Dist. 19, 12 
Pa.Co. 419. 

48. Ky.—Charles v. Planary, 233 S. 
W. 904, 192 Ky. 511. 

50. Neb.—State v. Dewey, 102 N. 
W. 1015, 73 Neb. 396. 

51. N.T.—Mellen v. Board of Elec¬ 
tions of New York City, 187 N.E. 
563, 262 N.Y. 422, affirming In re 
Mellen, 267 N.Y.S. 122, 240 App. 
Div. 819, affirming 267 N.Y.S. 119, 
149 Misc. 178. 

52. N.Y.—Mellen v. Board of Elec¬ 
tions of New York City, supra. 

Certificate held timely filed 
N.Y.—In' re Mellen, 267 N.Y.S. 119, 
149 Misc. 178, affirmed 267 N.Y.S. 
122, 240 App.Div. 819, affirmed Mel¬ 
len V. Board of Elections of New 
York City, 187 N.E. 563, 262 N.Y. 
422—In re Rogers, 262 N.Y.S. 132, 
146 Misc. 712, affirmed 259 N.Y.S. 
969, 236 App.Div. 825. 

53. R.I.—^Boucher v. Mailloux, 2 A. 
2d 63; 61 R.I. 510. 

Allowance of one day is a rea¬ 
sonable time.—^Boucher v. Mailloux, 
supra. 

54. Cal.—Cosgrilf v. San Francisco 
Election Com’rs, 91 ?. 98, 151 Cal. 
407. 

Idaho.—Grant v. Lansdon, 97 P. 960, 
15 Idaho 342. 

55. N.Y.—Matter of Norton, 53 N. 
Y.S. 1093, 34 App.Div. 79, revers¬ 
ing 53 N.Y.S. 924, 25 Misc. 48. 
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but there is authority to the contrary,56 even though 
the last day falls on Saturday and the office in ac¬ 
cordance with the usual custom closes at noon on 
that day.57 Failure of the office to stay open on 
the last day past the usual hour for closing does 
not excuse a failure to file the certificate in time.58 
If the last day for filing a certificate falls on a 
Sunday or a legal holiday, it must be filed the 
day before in order to be in time.®® In some ju¬ 
risdictions failure to file a certificate or petition in 
time may be relieved against by the court in its dis¬ 
cretion, where the delay has not been due to the 
fault or negligence of the convention making the 
nomination, or to the person with whom the filing 
of the certificate was intrusted,®® but adequate ex¬ 


cuse for failure to file in time must be shown.®^ 

§ 138. Amendment and Cure of Defects 

Insubstantial defects in the certificate of nomina¬ 
tion may be cured by amendment, but materiai errors 
or omissions cannot be corrected particuiarly after the 
time for fiiing has expired. 

Certificates of nomination, including nomination 
papers, are as a rule amendable either by the party 
or the persons filing them or by the proper officials, 
so as to cure errors or omissions therein.®^ How¬ 
ever, errors and omissions that are vital cannot be 
thus obviated or supplied,®® and a paper that does 
not purport to be a certificate of nomination and 
that is legally insufficient as such cannot be made 


56. Colo.—Cowie v. Means, 88 P. 
485, 39 Colo. 1. 

57. Minn.—Johnson v. Holm, 269 
N.W. 405, 198 Minn. 192. 

58. Minn.—Johnson v. Holm, supra. 

59. Cal.—Griffin v. Dingrley, 46 P. 
457, 114 Cal. 481. 

N.D.—State v. Falley, 83 N.W. 913, 
9 N.D. 464. 

60. N.Y.—Mellen v. Board of Elec¬ 
tions of New York City, 187 N.E. 
563, 262 N.Y. 422, affirming In re 
Mellen, 267 N.Y.S. 122, 240 App. 
Div. 819, affirming 267 N.Y.S. 119, 
149 Misc. 178—Lauer v. Board of 
Elections of New York City, 187 
N.E. 561, 262 N.Y. 416, affirming 
In re Lauer, 267 N.Y.S. 7, 240 App. 
Div. 818, affirming Lauer v. Board 
of Elections of New York City, 266 
N.Y.S. 728. 149 Misc. 104-—Appli¬ 
cation of Parks, 267 N.Y.S. 890, 
239 App.Div. 241—In re Rogers, 
262 N.Y.S. 132, 146 Misc. 712, af¬ 
firmed 259 N.Y.S. 969, 236 App. 
Div. 825. 

20 C.J. p 130 note 39. 

XromlnatioiL to fill vacancy 

Permitting filing of certificate of 
party nomination of candidate for 
office of judge of court of general 
sessions after time allowed therefor, 
where nomination was made by coun¬ 
ty committee of political party after 
vacancy occurred too late for nom¬ 
ination at next primary election, was 
held discretionary.—Mellen v. Board 
of Elections of New York City, 187 
N.B. 563, 262 N.Y. 422, affirming In 
re Mellen 267 N.Y.S. 122, .240 App.. 
Div. 819, affirming 267 N.Y.S. 119, 149 
Misc. 178. 

61. N.Y.—In re Feldman, 299 N.Y. 
S. 120, 252 App.Div. 276—In re Bis- 
sell, 282 N.Y.S. 983, 245 App.Div. 
395. 

62. N.Y.—Cunningham v. McClos- 
key, 282 N.Y.S. 842, 246 App.Div. 
543. 

Ohio.—State v. Payne, 158 N.E. 546, 
117 Ohio St. 317. 

29 C.J.S.—14 


Pa.—In re Nomination Papers of' 
Brancato, 27 Pa.Dist. & Co. 339, 
43 Dauph.Oo. 88—^In re “Citizens* 
Liberty Party,’* 17 Pa.I>ist. & Co. 
535—^In re “Reliable Party,** 17 
Pa.Dist. & Co. 386—^In re “Lower 
Tax Party’* 17 Pa.Dist. & Co. 342 
—Petition of Beatty, 29 Pa.Oist. 
662, 23 Dauph.Co. 103—Petition of 
Hummel, 29 Pa.Dlst 619, 23 Dauph. 
Co. 135—^Petition of Brlllhart, 29 
Pa.Dlst. 524, 23 Dauph.Co. 121, 68 
Pittsb.Leg.J. 479—Petition of Bul¬ 
ger, 29 Pa.Dist 523, 23 Dauph.Co. 
122—^Petition of Fairley, 29 Pa. 
Dist. 512, 23 Dauph.Co. 115—Peti¬ 
tion of PefCerman, 29 Fa.Dist. 511, 
23 Dauph.Co. 112—Petition of Hos- 
enfeld, 29 Pa.Dist. 510, 23 Dauph. 
Co. 101—Petition of Hogan, 29 Pa. 
Dist. 487, 23' Dauph.Co. 116. 

20 C.J. p 130 note 40. 

Filing nnnc pro tnnc 

Where a certificate which has been 
filed in time is in ordinary legal 
form but omits a matter which is 
required by statute to be embodied 
therein, the court may allow the 
omission to be supplied by the filing 
of a new certificate nunc pro tunc. 
—In re Grogan, 13 N.Y.S. 421. 

Affidavit to petition 

(1) Absence of necessary affidavit 
may be cured by amendment.—Peti¬ 
tion of Hummel, 29 Pa.Dist. 619, 23 
Dauph.Co. 135. 

(2) Where authentications for in¬ 
dependent nomination of candidate 
were defective because of failure of 
authenticating witnesses to state 
that they were duly qualified voters 
at last election and to set forth 
places from which they voted, but 
before expiration of time for filing 
of petitions authenticating witness¬ 
es filed new affidavits complying 
with statute, filing of new affidavits 
corrected the error, as petition and 
new affidavits were entitled to be 
treated as refiled.—Orange v. Cohen, 
198 N.E. 231, 268 N.Y. 481. 

! (3) Where the affidavit to nomi- 

209 


nation papers is defective because 
two of affiants were not qualified 
voters in that they had not paid 
taxes, the candidate should be per¬ 
mitted to procure other affiants.— 
In re Butler*s Nomination, 4 Pa.Dist 
187, 16 Pa.Co. 78, 7 Kulp 489. 

(4) An affidavit to a nomination 
paper which fails to state that the 
signers were qualified electors of the 
district may be amended, where af¬ 
fiants actually made the necessary 
affidavit, and the mistake was that 
of the attesting magistrate in not 
filling the proper blanks.—Common¬ 
wealth v. Reeder, 5 Pa.Dist. 662, 18 
Pa.Co. 229. 

(5) Where three of the five persons 
making the affidavit to a nomination 
paper are not signers of the paper, 
the defect may be cured by amend- 
ment.-T-In re Challenger’s Nomina¬ 
tion, 14 Pa.Dlst. 654, 30 Pa.Co. 477. 

(6) Absence of proper notarial cer¬ 
tificate and seal on candidate’s affi¬ 
davit may be corrected by amend¬ 
ment.—^Petition of Flynn, 29 Pa.Dist. 
486, 23 Dauph.Co. 96. 

(7) Affidavit made without person¬ 
al knowledge may be cured by 
amendment.—^Petition of Hogan, 29 
Pa.Dist. 487, 23 Dauph,Co. 116. 

(8) Where testimony of person 
who circulated petition, given on 
application to set it aside, supplies 
every requisite of affidavit, such tes¬ 
timony may be filed as an amend¬ 
ment.—Petition of Hosenfeld, 29 P^i. 
Dist. 620, 23 Dauph.Co. 148. 

(9) Where signatures were added 
to petition after affidavit was made, 
defect may be cured by amendment. 
—Petition of Bulger Nomination, 29 
Pa.Dist. 523, 23 Dauph.Co. 122. 

63. Colo.—^Whipple v. Kleckner, 55 

P. 163, 25 Colo. 423. 

Pa.—In re Cramer’s Nomination 

Papers, 2 Pa.Dist. & Co. 46, 10 

West Co. 169, 69 Pittsb.Leg.J. 762— 

Veile’s Petition 21 Pa.Dist. 930. 

20 C.J. P 131 note 41-43. 
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such by amendment.®^ A statement as to the resi- tion after the expiration of that time.®^ A signer of 

dence and occupation of the signers of a petition a petition cannot withdraw his name,®® particularly 

• need not be repeated in an amendment to the pe- after the expiration of the time for filing.®^ Ordi- 

tition.®5 A nomination petition which is invalid narily the courts have no power to order the amend- 

cannot be amended after the time for filing it has ment of a certificate of nomination but this pow- 

passed,®® and names cannot be added to the peti- er is sometimes conferred on them by statute.*^^ 

H. OBJECTIONS AND DETERMINATION THEREOF 


§ 139. In General 

Grievances relating to nominations In order to be 
available must be properly presented by objection. An 
objection is of no avail if it is Insufficient to warrant 
setting the nomination aside. 

Grievances relating to nominations, embracing 
the acts and proceedings leading up thereto, the 
certification thereof, and immediately subsequent 
proceedings connected therewith, must, in order.to 
be available, be properly presented by obj*ection.72 
An objection is of no avail where even if it were 
upheld it would be insufficient to warrant setting 


the nomination aside. 

Primary election contests are considered supra 

§§ 120-129. 

§ 140. Who May Make 

In accordance with statutory provisions objections 
may be made by any qualified elector or by any person 
who Is interested or aggrieved. 

In accordance with statutory provisions, objec¬ 
tions relating to nominations may be made by any 
qualified elector,*^^ by an aggrieved candidate,^® or 


64. N-T.—Matter of Darling, 106 N. 
Y.S. 430. 121 App.Div. 656, affirmed 
82 N.R 438, 189 N.Y. 570. 

affect of fraud or corruption 

A nominating petition may not 
be amended where there is evidence 
of fraud or corruption.—^Petition of 
Gay, 29 Pa.Dist. 524, 23 Daupli.Co. 
102, 68 Pittsb.Leg.J. 483.' 

65. Pa.—In re Weaver’s Nomina¬ 
tion, 18 Pa.Dlst. 944, 35 Pa.Co. 
483,' 11 Dauph.Co. 268. 

66. Colo.—O’Connor v. Smithers, 99 
P. 46, 45 Colo. 23. 

Pa.—^Petition of Bmerick, 29 Pa. 
Dist. 594. 23 Dauph.Co. 136, 34 
York Lieg.Rec. 94—^Petition of 

Jackson, 29 Pa.Dist. 593, 23 Dauph. 
Co. 137—Commonwealth v. Martin, 
22 Pa.Co. 319, 

67. Colo.—O’Connor v. Smithers, 99 
P. 46, 45 Colo. 23. 

Ind.—State ex rel. Harry v. Ice, 191 
N.B. 155, 207 Ind. 65, 92 A.L.R. 
1508. 

Ohio.—State v. Payne, 158 N.B. 646, 
117 Ohio St, 317. 

Pa.—Petition of Morgan, 29 Pa,Dist. 
697, 23 Daupb.Co. 99—Petition of 
Morgan, 29 Pa.Dist. 696, 23 Dauph. 
• Co. 97—Veile’s Petition, 21'Pa.Dist. 
930. 

Breach of trust by forging signa- 
tnres 

That officials of political party 
were by fraud tricked 'and be¬ 
trayed into intrusting one of their 
own choosing with duty of procuring 
valid signatures on nominating peti¬ 
tion and that such person was faith¬ 
less to his trust and furnished pa¬ 
pers containing forged signatures 
was held i\ot ground for permitting 
party officials, after time for filing 
petition had expired, to file addi¬ 


tional signatures to nominating peti¬ 
tion with force as though they had 
been timely filed.—Gruskln v. 
Flynn, 290 N.Y.S. 621, 248 App.Div. 
936, affirmed 4 N.B.2d 812, 272 N.Y. 
678. 

63. R.I.—^Hartigan v. Thornton, 176 
A. 650, 54 R.I. 458. 

69. Ind.—State ex rel. Harry v. Ice, 
191 N.E. 155, 207 Ind. 65, 92 A.L. 

R. 1508. 

70. Ky.—Weller v. ' Muenninghoff, 
159 S.W. 632, 156 Ky. 77. 

20 C.J. p 131 note 45. 

71. N.Y.—^In re Lynch, 178 N.Y.S. 
30, 108 Misc. 668. 

Pa.—In re Morin’s Nomination, 26 
Pa.Dist. 760. 

20 C.J. p 131 note 46. 

73. Iowa.—State v. Hayward, 119 N. 

W. 620, 141 Iowa 196. 

20 C.J. p 131 note 51. 

73. Miss,—State ex rel. District At¬ 
torney V. Jones, 171 So. 678, 177 
Miss. 598. 

N.Y.—Petition of Waldo, 248 N.Y.S. 
638, 139 Misc. 510. 

Pa.—^In re Nomination for Office of 
Constable, 41 Lack.Jur. 163. 

20 C.J. p 136 note 1. 

Beasons suppoxting. correct Jndg. 
ment 

Reasons influencing parish com¬ 
mittee in rejecting some candidates 
as frivolous and accepting others 
cannot affect its action, if conclu¬ 
sion was correct.—^Nevill v. Parish 
Democratic Executive Committee for 
the Parish of Orleans, La., 7 La.App. 
286. 

74. Ky.—Schardeln v. Harrison, 18 

S. W.2d 316, 230 Ky. 1. 

Pa.—^In re Shipman’s Nomination, 16^ 
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Pa.Dist. & Co. 119, 34 I>auph.Co. 
89 . 

20 C.J. p 131 note 58. 

▼iolation of Corrupt Practice Baw 
Electors could maintain suit for 
forfeiture of nomination in primary 
election for violation of Corrupt 
Practice Law, under provision of 
that law making law applicable to 
all elections held under any exist¬ 
ing or future laws.—^Harrington v. 
Langlinais, La.App., 158 So. 26. 

75. N.Y.—Sredzinski v. Schmiedlng, 
283 N.Y.S. 332, 246 App.Div. 898. 
Objection as to loyalty to rival par¬ 
ty 

Nominees of Republican party, who 
are rivals of nominees of the Re¬ 
covery party who they claim are 
not bona fide members of that par¬ 
ty, are not ’’candidates aggrieved” 
within election law permitting any 
candidate aggrieved to institute pro¬ 
ceeding contesting nomination of 
any candidate.—^Iserman v. Cohen, 
267 N.Y.S. 146, 149 Misc. 322, af¬ 
firmed 267 N.Y.S. 940, 240 App.Div. 
864. 

Opposing candidate 
Under a statute granting to an op¬ 
posing candidate the right to chal¬ 
lenge a certificate of nomination, a 
candidate for nomination by Republi¬ 
can party for justice of peace was 
held not entitled to enjoin county 
court clerk from placing candidate’s 
name on primary ballots for elec¬ 
tion as candidate of Democratic par¬ 
ty for,justice of peace because per¬ 
son who signed Democratic candi¬ 
date’s notification and declaration 
for nomination did not swear there¬ 
to, as recited in notary's certifi¬ 
cate, since Republican candidate, not 
being opposing candidate in primary 
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any person who is interested^® or aggrieved,77 even 
though he is not a member of the political party or 
organization making the nomination,7® or a resi¬ 
dent of the political unit for which the nomination 
was made;79 a person feeling aggrieved by 
the operation of a primary election law may in some 
states enlist the aid of the court in construing it.®® 
An objection raised by a person not entitled to raise 
it will not be considered,and under some statutes 
the court has no jurisdiction to hear objections to 
a certificate of nomination on the petition of an 
elector who did not file the objections.®® A candi¬ 
date who as an official was under the duty to see 
that proper ballots were printed and issued is es¬ 
topped from questioning their validity because of 


§ 141 

defects or irregularities in printing and issuance.®® 
§ 141. Time of Making 

Objections to nominations must be timely made, and 
they come too late after the election to office has been 
held. 

Objections relating to nominations must be timely 
made.®^ It is too late to make them after the nom¬ 
inee's name has been placed on the ballot and he 
has been elected to office; his election cannot be 
impeached on the ground that statutory require¬ 
ments regarding nominations were not complied 
with in his case, or that his nomination was pro¬ 
cured by unlawful means.®® So, a nomination by a 
convention of delegates chosen at a primary elec¬ 
tion cannot be impeached because of error in the 
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election, had no right to question cer¬ 
tificate of nomination where notifi¬ 
cation and declaration was regular 
and valid on its face.—Hettel v. 
Furste, 86 S.W.2d 1018, 260 Ky. 
844. 

XTasaocessful candidate with no 
grounds for contest 
Where primary election contest pe¬ 
tition failed to disclose a cause of 
action, contestant was without an 
interest to attack the organization 
and action of parish Democratic ex¬ 
ecutive committee in tabulating and 
promulgating election returns.— 
Landry v. Ozenne, 195 So. 14, 194 La. 
853. 

AxuLUlment of Judgment against com- 
xnlttee 

Contestee, accused, in proceedings 
against parish committee, of primary 
election fraud, could seek annulment 
of Judgment finding contestant the 
nominee.—State ex rel. Nunez v. St. 
Bernard Parish Democratic Executive 
Committee, 115 So. 901, 165 La. 685. 

76. La.—State v. Millsaps, Tl So. 
499, 139 La. 250. 

N.Y.—Greenberg v. Cohen, 17 N.T.S. 
2d 895, 173 Misc. 372, affirmed 17 
N.T.S.2d 878, 258 App.Div. 1039. 

Necessity for direct interest 
A person, filing objections to pe¬ 
titions or certificates of designation 
or nomination, must have a direct in¬ 
terest in^ the subject matter.—^Der- 
man v. Cohen, 22 N.Y.S.2d 684. 

Ghalzman of party coxuxnittee 
The chairman of the New York 
county Republican committee, who 
theretofore had filed objections to 
nomination of an individual as can¬ 
didate of the American Labor party 
for congress and who subsequently 
instituted proceedings involving va¬ 
lidity of nomination certificate filed 
in office of the board of elections, 
was entitled in the proceedings to 
attack the certificate as an ‘'interest¬ 
ed person”.—Greenberg v. Cohen, 17 


N.Y.S.2d 895, 173 Misc. 372, affirmed 
17 N.Y.S.2d 878, 258 App.Div. 1039. 
Quo warranto 

An action in the nature of quo 
warranto brought to declare an elec¬ 
tion void for irregularities in voting 
must be brought by a private in¬ 
dividual who shows title to, or in¬ 
terest in, the office superior to that 
of the general public unless the ac¬ 
tion is brought by the state.—Garrett 
V. London, *229 P. 1074, 107 Okl. 
72. 

77. N.Y.—^Application of Hlgbee, 274 
N.Y.S. 435, 153 Misc. 1. 

20 C.J. p 131 note 60. 

Objection to party loyalty pledge 
A voter or a candidate has the 
right to have the primary conducted 
legally to assure a valid result and 
he may object to a party loyalty 
I pledge wrongfully required as a con- 
I dition for participation in the pri- 
I mary regardless of his own person- 
I al party loyalty.—Clancy v. Clough, 
Tex.Civ.App., 30 S.W.2d 569. 

78. N.Y.—In re Brook, 6 N.Y.S.2d 
954, 169 Misc. 369. 

20 C.J. p 132 note 61. 

79. N.Y.—^In re Bergen, 188 N.B. 
135, 262 N.Y. 716—In re Bergen, 
188 N.E. 136, 262 N.Y. 717. 

80. N.Y.—^People v. Dooling, 86 N.E. 
1130, 193 N.Y. 604, affirming 112 
N.Y.S. 71, 128 App.Div. 1, revers¬ 
ing 112 N.Y.S. 67, 60 Misc. 132. 

81. N.Y,—In re Harvie, 203 N.Y.S. 
497, 122 Misc. 669. 

82. N.Y.—^Application of Dallinger, 
7 N.Y.S.2d 249, 169 Misc. 150, af¬ 
firmed 6 N.Y.S.2d 749, 255 App.Div. 
721—^Derman v. Cohen, 22 N.Y.S. 
2d 684. 

20 C.J. p 132 note 63. 

83. La.—^Vldrine v. Eldred, 96 So. 
566, 153 La. 779. 

84. Indv—Cave v, Conrad, 24 N.E.2d 
1010, 1012, quoting Corpus Juris. 

Kan.—State v. Penner. 259 P. 785, 
124 Kan. 285. 


Minn.—^Johnson v. Holm, 269 N.W. 
405, 198 Minn. 192. 

Pa.—^In re Malina, 21 PaDist. & Co. 
690. 39 Dauph.Co. 359—Peltz v. 
County Com'rs, 17 Pa.Dist. 193, 35 
Pa.Co. 593. 

S.D.—State ex rel. Bakewell v. Han¬ 
sen, 294 N.W. 446. 

20 C.J. p 132 note 64. 

85. Ind.—Cave v. Conrad, 24 N.B.2d 
1010, 1012, quoting Corpus Juris 
—State ex rel. Harry v. Ice, 191 
N.B. 156, 207 Ind. 66, 92 A.L.R. 
1508. 

Kan.—State v. Penner, 259 P. 786, 
124 Kan. 285. 

Minn.—^In re Johnson, 182 N.W. 987, 
149 Minn. 144. 

Miss.—State ex rel. District Attorney 
V. Jones, 171 So. 678, 177 Miss. 598 
— ^Hunt V. Mann, 101 So. 369, 136 
. Miss. 690. 

N.Y.—Bramley v. Miller. 1 N.B.2d 
111, 270 NY. 307, reversing 285 N. 
T.S. 121, 246 App.Div. 116. 

Ohio.—State v. Murphy, 174 N.B. 

252, 122 Ohio St. 620. 

Pa.—^In re Snodgrass’s Contested 
Election, 29 PaDist 562, 49 Pa. 
Co. 39. 

R.I.—Sisson V. Lisle, 137 A. 466, 48 
R.I. 281. 

Tex.—Gillaspie v. McKinney, Civ. 
App., 24 S.W.2d 764, error dis¬ 
missed. 

20 C.J. p 132 note 66. 

Objections to petition, after primary 
Objections to the petition designat¬ 
ing a person as a candidate at the 
primary comes too late after the pri¬ 
mary has been held.—State ex rel. 
Bakewell v. Hansen, S.D., 294 N.W. 
445. 

NulUfioatiou of electors’ choice by if- 
regulaxlties 

Choice of great majority of elec¬ 
tors at town election should not be 
nullified for irregularity In filing can¬ 
didates’ certificates of nominations. 
—Sisson V. Lisle, 137 A. 466, 48 R. 
I. 281. 
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canvass of the vote for delegates,®® or because the 
party holding the convention did not seasonably file 
its petition to participate in the primary.®^ Under 
some statutes, objections to nomination papers must 
be made within a designated time after such pa¬ 
pers are filed, or not less than a certain number 
of days before election;®® and, after the time for 
filing objections has passed, in the absence of fraud, 
a certificate of nomination which is regular in form 
and to which no objections were filed cannot be at¬ 
tacked,®^ but in some jurisdictions the statute pre¬ 
scribing the time for objections has been held di¬ 
rectory only and a late filing if excusable is not 
fatal,®® although substantial reasons must be shown 
for failure to object in time.®^ A candidate* who 
after filing timely objections to nomination papers 
of another candidate has been refused an opportuni¬ 
ty to inspect the papers in violation of statute, is 
entitled to challenge the validity of the nomination 
papers after election.®^ 

§ 142. Notice and Process 

Notice of objections should be served on the person 


whose nomination is attacked and on election officials if 
their actions are attacked. Lack of notice may be waived. 

The statutes frequently provide for the service of 
notice of objections relating to nominations, and the 
service of process in proceedings presenting such 
objections for determination. Notice of objections 
to a certificate of nomination is usually required to 
be served on the person whose nomination is at¬ 
tacked,®® and where the action of election officials 
is attacked notice should be given to them.®^ Serv¬ 
ice of a copy of the written objections is sufficient 
notice thereof,®® and service of notice on the wife 
of the candidate has been held to be sufficient in his 
absence.®® A defect or lack of notice is waived by 
a failure to object®7 and a general appearance.®® 
Under some statutes proof of notice is required to 
be filed with the objections.®® 

§ 143. Form and Sufficiency 

Objections must be definite and certain and must 
comply with statutory requisites. Amendments to cure 
insubstantial defects or omissions are permissible. 

To entitle them to consideration, objections relat¬ 
ing to nominations should be definite and certain,^ 


86. N.T.—^Matter of Orgel, 125 N.T. 
S. 291, 140 App.Div. 410. 

87. Cal.—Ellis v. Wheatly, 81 P. 
1105, 147 Cal. 372. 

88. Kan.—Griffin v. Gesner, 97 P. 
794, 78 Kan. 669. 

20 C.J. p 132 notes 69, 70. 

Statute appl’Msable only to irreffrUail- 
ties in petition 

Under § 977 of the Election Code 
of June 3, 1937, P.L.1333, 25 Pub.St. 
§ 2937, there is a provision that un¬ 
less, within five days after the last 
day for filing a nomination petition 
or paper, a petition is presented to 
the court of common pleas specifical¬ 
ly setting forth objections, such 
nomination petition shall be declared 
valid; but this section applies only 
to irregularities in the nomination 
petition itself.—Ball v. Peters, 55 
Montg.Co., Pa., 306. 

Petitions desl^ating* candidates at 
primary 

Objections to petitions designating 
candidates at the primary election 
must be filed within the time pre¬ 
scribed by statute.—^Application of 
Booth, 196 N.T.S. 88, 119 Misc. 243 
—In re Gallo, 177 N.T.S. 732, 108 
Hisc. 459. 

Objections to substituted nomination 
A statute which prescribes the 
time for filing objections to sub¬ 
stituted nominations filed after the 
last day for filing the original certi¬ 
ficate or paper does not apply where 
the substituted nomination is filed 
before the expiration of the time for 
filing original papers.—In re Asbel’s 


Substituted Nomination, 18 Pa.Dlst. 
& Co. 652, 38 Dauph.Co. 204. 

89. Neb.—State v. Amsberry, 178 N. 
W. 176, 104 Neb. 550. 

20 C.J. p 132 note 71. 

90. N.Y.—Greenwald v. Boyle, 167 N. 

T.S. 154, 179 App.Div. 672, affirmed 
117 N.B. 1068, 221 N.T. 688—Mat¬ 
ter of Stoddard, 143 N.T.S. 739, 
158 App.Div. 525—^Application of 
Kleinman, 19 N.T.S.2d 169, 174 

Misc. 563. 

91. N.T.—Application of Kleinman, 
supra- 

92. R.I.—^Dupre v. St. Jacques, 153 
A. 240, 51 R.I. 189, 190. 

93. S.C.—State v. Democratic Ex¬ 
ecutive Committee, 76 S.E. 817, 
93 S.C. 321. 

20 C.J. p 132 notes 72-74. 
Qualifications of elector signing pe¬ 
tition 

Where the qualifications of an elec¬ 
tor to sign nomination papers are 
negatived by the appearance of a 
check mark beside his name on cau¬ 
cus voting list, candidates named on 
such nomination papers have the 
right to be seasonably informed 
thereof in order that the facts deter¬ 
mining such elector's qualification 
may be established.—^Hartigan ex rel. 
Murphy v. Molloy, 2 A.2d 70, 61 R.I. 
504. 

94. N.T,—In re Scott, 180 N.T.S. 
952. 

Service on inspectors of election 
In a proceeding to review the ac¬ 
tion of inspectors in the conduct of 
a primary election and the count of 
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the ballots, process must be served 
on the inspectors; service on the 
board of elections only, is insuffi¬ 
cient.—Matter of Hines, 126 N.T.S. 
386, 141 App.Div. 569. 

Suit to restrain exclusion from pri¬ 
mary 

Negro elector’s suit against pre¬ 
siding primary judge and successors, 
to restrain him from excluding negro 
from primaries, was held fatally de¬ 
fective in not making associate pri¬ 
mary judge party defendant.—Coun¬ 
ty Democratic Executive Committee 
in and for Bexar County v. Booker, 
52 S.W.2d 908, 122 Tex. 89. 

95. Pa.—In re Fow's Nomination, 
•7 Pa.Dist. 661, 22 Pa.Co. 311, 1 
Dauph.Co. 356. 

20 C.J. p 132 note 75. 

98. Pa.—In re “Lower Tax Party,” 
17 Pa.Dist. & Co. 342. 

97. U.S.—^Blackman v. Stone, C.C.A. 
Ill., 101 F.2d 500. 

98. U.S.—Blackman v. Stone, supra. 
La.—State ex rel. Dunshie v. Fields, 

115 So. 45, 164 La. 954. 

99. Pa.—In re Weller, 27 Pa.Dist. 
& Co. 684, 43 Dauph.Co. 34—^In re 
Pillar Nomination Papers, 17 Pa. 
Dlst. & Co. 144. 

1. N.T.—^Rathborne v. Davenport, 
149 N.T.S. 225, 164 App.Div. 916. 
Pa.—Petition of Hogan, 29 Pa.Dist. 
487, 23 Dauph.Co. 116—In re Mc- 
Caslin’s Nomination Certificate, 17 
Pa.Dist. & Co. 113. 

20 C.J. p 132 note 76. 

Affidavits held sufficient 
Affidavits presented by petitioner 
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and should set forth facts rather than conclusions .2 
Objections filed to one of two certificates of nomi¬ 
nation made by the same political party for the 
same office operate as objections to the other cer¬ 
tificate;^ and an objection filed to an original nom¬ 
ination remains in force as to a substituted nomi¬ 
nation.^ Under some statutes objections must be 
set forth by a verified petition.® An objector must 
comply with the terms and conditions imposed by 
the statute granting the right to object, and must 
file the objection with the person designated by the 
statute.® Where officers in charge of elections re¬ 
fuse to certify as a candidate an applicant who is 
qualified, such person may pursue the statutory 
remedy to compel certification.'^ 

Objections as to caucus procedure. One who 
raises an objection at the outset of a caucus to vot¬ 
ing by other persons than enrolled electors need not 
object to each voter.® A request for a recount of 
ballots cast in a caucus is essentially linked up with 
the purposes of a caucus and must be governed by 
provisions of the caucus law, and in accordance with 
such provisions, a written request for a recount is 
sufficient, but the request must allege that a recount 
would alter the result as declared by the caucus of¬ 
ficials.® 

Amendment. An objection may be amended to 
cure insubstantial defects or omissions.^® 

§ 144. Waiver or Withdrawal 

An objection may be waived by a failure to object 


timely and properly or by other conduct inconsistent with 
objection. The withdrawal of an objection does not 
necessarily deprive the proper board or officer of Jurisdic¬ 
tion to pass on the validity of nomination papers. 

Failure to object timely and properly or the pur¬ 
suit of other conduct inconsistent with objection 
will constitute a waiver of objections.^! So, too, a 
petitioner seeking to review an order overruling 
objections to an independent certificate of nomina¬ 
tion may waive in open court any objection as to 
the number of signers to the petition for the nomi¬ 
nation.!® After a written objection has been filed, 
the withdrawal of it by the person who filed it does 
not deprive the proper board or officer of juris¬ 
diction to pass on the validity of the nomination 
papers.!® Jurisdictional defects in a petition for 
nomination are not waived by the board of elections 
by receiving and filing the petition,!^ but the ac¬ 
ceptance without objection of a nomination certifi¬ 
cate not acknowledged by the president and secre¬ 
tary of the convention as required has been held to 
cure the defect.!® ^ candidate does not, under 
some statutes, lose his right to object to illegal 
votes by failing to challenge the voters at the 
polls.!® 

§ 145. Determination of Objections 

Dependent on the provisions of the governing 
statutes and the nature of objections, the power to 
determine the objections may be vested in party 
tribunals, see infra § 146, officers of state or local 
governments, or other officials with duties to per- 


attacking validity of petition desig¬ 
nating others for nomination for 
candidates for public office in mu¬ 
nicipality at primary election, al¬ 
though not definite as to all the par¬ 
ticular signatures claimed to be in¬ 
valid, were held sufficient to entitle 
petitioner to opportunity to substan¬ 
tiate by oral proof his allegations 
of Invalidity.—^In re Revoir, 282 N.T. 
S. 661, 245 App.Div. 905. 

2. N.Y.—Rathbome v. Davenport, 
149 N.Y.S. 225. 164 App.Div. 916. 

liTecessity for personal knowledge of 
' objector 

Objections which state facts on 
personal knowledge which clearly 
could not be within the personal 
knowledge of the objector are insuf¬ 
ficient.—Rathbome v. Davenport, su¬ 
pra. 

3. Ohio.—State v. Thompson, 72 N.E. 
296, 71 Ohio St. 76. 

4. Pa.—Commonwealth v. Cambria 
County, 33 Pa.Co. 14. . 

5. Colo.—^McCall v. Pearce, 127 P. 
956, 53 Colo. 409. 

-6. La.—^Villermin v. Republican Ex¬ 
ecutive Committee for Third Con¬ 


gressional District, 197 So. 743, 195 
La. 1022. 

Service of protests on wrong officer 
of committee 

Under Primary Election Law, an 
objection to the candidacy of a per¬ 
son for a party nomination must be 
filed with chairman of committee 
that called election, if he is avail¬ 
able, and filing objection with secre¬ 
tary of committee will not suffice, 
even though the chairman has been 
notified by telephone.—^Villermin v. 
Republican Executive Committee for 
Third Congressional District, supra. 

7. La.—State ex rel. Graham v. Re¬ 
publican State Central Committee 
of Louisiana, 192 So. 374, 193 La. 
863. 

8. N.Y.—Petition of Waldo, 248 N.Y. 
S. 638, 139 Misc. 510. 

9. R.I.—^Hartigan- ex rel. Testa v. 
Board of Canvassers and Registra¬ 
tion of City of Providence, 187 A. 
841. 

10. Pa—In re Shipman’s Nomina¬ 
tion, 16 Pa.Dist. & Co. 119, 34 
Dauph.Co. 89. 


Amendment to state address of ob- 
jector is permissible.—^In re Ship¬ 
man’s Nomination, supra 

11. Ill.—Swiney v. Peden, 137 N.E. 
405, 306 Ill. 131—People v. Crowe, 
226 IlLApp. 454. 

Ind.—Cave v. Conrad, 24 N.E.2d 1010. 
20 C.J. p 133 note 81. 

Bight to object held not waived 
Tex.—Cliett v. Williams, Civ.App., 
97 S.W.2d 272. 

12. N.Y.—Matter of O’Brien, 137 N. 
Y.S. 718, 1106, 152 App.Div. 856, 
affirmed 99 N.B. 1111, 206 N.Y. 
694. 

13. Ohio.—State v. Brubaker, 17 
Ohio Cir.Ct.,N.S., 542, 1 Ohio App. 
456. 

14. N.Y.—In re Murphy, 178 N.Y.S. 
236, 189 App.Div. 135, reversing 179 
N.Y.S. 619, 109 Misc. 68. 

15. Ind.—^Jones v. State, 55 N.E. 229, 
153 Ind. 440. 

16. La.—^Koepp v, Crawford, 70 So. 
858, 138 La. 852—Marrero v. Mid¬ 
dleton, 59 So. 791, 863, 131 La. 372, 
432. 
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form in relation to the nomination or election of 
candidates, see infra § 147, or in the courts with 
either original jurisdiction or with power to review 
the decision of the tribunals or officials, see infra § 
148. 

Examine Pocket Parts for later cases. 

§ 146. - By Party Tribunals 

If a nomination is legally made, the party organization 
has Jurisdiction of objections in the absence of a statute 
otherwise providing. Where the right to determine ob* 
Jections is conferred by statute on the party executive 
committee, it cannot consider ot^ectlons outside the scope 
of its statutory authority. 

If a nomination is legally made, the party organi¬ 
zation has jurisdiction of objections thereto, in the 
absence of a statute otherwise providing,and 
questions relating to the regularity of proceedings 
and nominations of candidates should be deter¬ 
mined by regularly constituted party authorities.^^ 
Under some statutes protests are to be determined 
by the party executive committee,!^ and it may de¬ 
termine objections relating to the time of filing the 
application of candidacy^O and objections to a can¬ 
didate on the ground of lack of qualifications im¬ 
posed by party rules,but the committee cannot 
consider objections outside the scope of its statu¬ 
tory authority,and it cannot consider objections 
to a candidate's qualifications which are prescribed 


by statute.23 When limited by statute it can con¬ 
sider only the objections which are properly urged 
before it.24 In the absence of statutory authori¬ 
zation, an executive committee of a party cannot 
determine which of conflicting valid petitions for 
nomination presented to the election board should 
be recogni2ed.25 Under some statutes if objections 
to a prospective candidate's qualifications are over¬ 
ruled by the committee, the decision is final.26 Aft¬ 
er a party committee has heard and determined a 
protest, it cannot reconvene for further action.27 

Appeal to the courts from the decision of a party 
tribunal is considered infra § 148. 

§ 147. -By Election Officials 

Officers with whom nomination papers are required 
to be filed are authorized to pass on their form and suffi¬ 
ciency as manifest from the papers themselves but they 
have no authority to determine other objections. Under 
some statutes the filing official or other specified officials 
or boards may determine objections to a nomination or 
the proceedings connected therewith, but they can act 
only within the scope contemplated by the statute. 

Usually the officers or boards with whom decla¬ 
rations of candidacy, nomination certificates, peti¬ 
tions, or other nomination papers are required to 
be filed are authorized, as part of their ministerial 
duties, to pass on the form and sufficiency of the 
nomination papers as manifest from the papers 
themselves,28 but they have no authority to exer- 


17. Ark.—Winn v. Wooten. 119 S. 
W.2d 540, 196 Ark. 737. 

18. N.T.—^Application of Thorp, 270 
N.Y.S. 854, 151 msc. 1, 

19. La.—^Villermin v. Republican Ex¬ 
ecutive Committee for Third Con¬ 
gressional District, 197 So. 743, 
195 La. 1022. 

20. La.—State ex rel. Dunshie v. 
Fields. 115 So. 45, 164 La. 954. 

21. La.—State ex rel. Hinyub v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Jefferson, 138 
So. 862, 173 La. 857. 

22. La.—^Rousseau v. Democratic 
Parish Executive Committee for 
Parish of St. Martin, App., 164 So. 
175, certiorari prohibition manda¬ 
mus denied 165 So. 166, 183 La. 
965. 

23. La.>—^Migeot v. Barrilleaux, App., 
166 So. 157—^Duplessis v. Harrell, 
119 So. 264, 9 La.App. 171. 

20 C.J. p 137 note 30 [g] (1). 
Property g.iialiflcatloxLS 

A statute which permits objections 
as to a candidate’s qualifications 
which are prescribed by party rules 
to be presented to the party commit¬ 
tee does not permit the committee to 
decide objections as to property qua- 
, lifications prescribed by statute.— 
Mlgeot V. Barrilleaux, La.App., 166 


So. 157—^Duplessis v. Harrell, 119 So. 
264, 9 La.App. 171. 

24. La.—^Rousseau v. Democratic 
Parish Executive Committee for 
Parish of St. Martin, App., 164 So. 
175, certiorari prohibition manda¬ 
mus denied 165 So. 166, 183 La. 965. 
26. N.T.—In re Rosenfeld, 267 N. 
T.S. 177,. 240 App.Div. 854, affirmed 
Marcus v. Cohen, 187 N.B. 633, 262 
N.T. 444. 

26. La.—State ex rel. Hinyub v. 
Parish Democratic Executive Com¬ 
mittee for Parish of Jefferson, 138 
So. 862, 173 L€U 857. 

27- La.—^Ross v. Naff, 58 So. 348, 
130 La. 590. 

2Sw Ariz.—Sims Printing Co. v. 
Prohmiller, 58 P.2d 518, 47 Ariz. 
561. 

Ill.—People V. Righeimer, 132 N.E. 
229, 298 Ill. 611. 

La.—State ex rel. Hinyub v. Parish 
Democratic Executive Committee 
for Parish of Jefferson, 138 So. 
862, 173 La. 857. 

N.T.—^Wicksel v. Cohen, 187 N.B. 634, 
262* N.T. 446, followed in Rosenberg 
V. Board of Elections of City of 
New Tork, 193 N.B. 340, 266 N.T. 
604—^In re Murphy, 178 N.T.S. 236, 
189 App.Div. 135, reversing 179 N. 
T.S. 619, 109 Misc. 68—^In re Me- I 
Grath, 178 N.T.S. 231, 189 App.Div. I 
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140—In re Multer, 282 N.T.S. 767, 
156 Misc. 564, affirmed 282 N.T.S. 
469, 245 ’App.Div, 856—^Application 
of Booth, 196 N.T.S. 88, 119 Misc. 
243. 

20 C.J. p 133 notes 86, 90. 

Duty to reject Insufflclexit oertifloate 
As Election L. § 190 enjoins on the 
board of elections the duty of en¬ 
forcing the election laws, it is the 
duty of the board to refrain from 
acting on papers purporting to be 
certificates of nomination, which do 
not appear on the face thereof to be 
executed in the form and manner 
required by law.—^In re McGrath, 178 
N.T.S. 231, 189 App.Div. 140. 

Number of signatures 
Rule that board of ‘ elections is 
without power to go behind petition 
designating candidates for primary 
election does not prevent board from 
passing on objections that petitions 
did not contain sufficient number of 
valid signatures or otherwise comply 
with requirements of statute.—^In re 
Multer, 282 N.T.S. 757, 156 Misc. 564, 
affirmed 282 N.T.S. 469, 245 App.Div. 
856. 

Bstoppel 

Allowing the candidate at a pri¬ 
mary election to draw for position 
on the ballot did not estop the coun¬ 
ty clerk, as the board of elections, 
to determine the validity of his 
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cise judicial functions and decide controversies in 
regard to the regularity of the nomination nor de¬ 
termine other objections which go beyond the prima 
facie validity of the nomination papers,29 such as 
questions as to the qualifications of the signers of 
petitions or certificates,29 or the eligibility or quali¬ 
fication of candidates,31 although as part of its min¬ 
isterial duty a board may examine the registration 
records to determine whether the signers are regis- 
tered.32 Under some statutes the filing official or 
other specified officials or boards are vested with 


certain judicial functions and accordingly they may 
determine on extrinsic evidence objections to nomi¬ 
nations to acts and proceedings connected there¬ 
with, and to other matters pertaining to the conduct 
of an election,33 but only those protests or objec¬ 
tions within the scope contemplated by the statute 
may be determined.34 The decision of the official 
or board is final in the absence of an appeal to the 
court,35 and under some statutes the decision of 
a particular officer or tribunal is final with no right 
of appeal to the court.39 


designating petition.—Application of 
Booth, 196 N.T.S. 88, 119 Misc. 243. 
Validation hy agreement 

An invalid designating petition 
filed under the primary law cannot 
be made valid by the agreement or 
stipulation of an official to make it 
otherwise.—^Application of Booth, su¬ 
pra. 

Time for determining snffiolency 

(1) The officer designated to re¬ 
ceive nominating petitions need not 
determine their sufficiency as soon as 
the papers are received.—^Barchfield 
V. Lawrence, 27 Pa.Dist. & Co. 669, 
43 Dauph.Co. 30. 

(2) Where objections were duly 
filed to petitions designating candi¬ 
dates for primary election, board of 
elections should have determined va¬ 
lidity of petitions before proceeding 
with drawing for determination of 
position of candidates on ballots.— 
In re Multer, 282 N.T.S. 757, 156 Misc. 
564, affirmed 282 N.T.S. 469, 245 App. 
Div. 856. 

29. Nev.—State v. Glass, 192 P. 472, 
44 Nev. 235. 

N.T.—^Application of Lindgren. 133 
N.E. 353, 232 N.T. 59, dismiss¬ 
ing appeal In re Lindgren, 190 N. 
T.S. 321, 198 App.Div. 319—In re 
Frankel, 208 N.T.S. 721, 212 App. 
Div. 664—In re Murphy, 178 N. 
T.S. 236, 189 App.Div. 125, re¬ 

versing 179 N.T.S. 619, 109 Misc. 
68—In re McGrath, 178 N.T.S. 231, 
189 App.Div. 140—In re Killeen, 201 
N.T.S. 209, 121 Misc. 482. 

Wash!—State ex rei. Huff v. Reeves, 
106 P.2d 729, 130 A.L.R. 1465. 

20 C.jr. p 133 notes 88, 89. 
DeterminAtion of last preceding elec¬ 
tion. 

City clerk was held unauthorised 
to determine for himself which was 
last preceding similar general elec¬ 
tion which provided basis for deter¬ 
mining number of signatures neces¬ 
sary to petition to organize new 
political party and nominate its can¬ 
didates.—^People ex rel. Deaton v. 
Gilford, 186 N.E. 530, 353 Ill. 107. 

30. Ariz.—Sims Printing Co. v. 

Frohmiller, 58 P.2d 618, 47 Ariz. 
561. 

Forgeries 

Board of elections was held with¬ 


out power to pass on alleged forger¬ 
ies in designating petitions.—In re 
Waters, 290 N.T.S. 72, 248 App.Div. 
830. 

31. Fla.—State ex rel. Hall v. Hilde¬ 
brand, 168 So. 531, 124 Fla. 363. 
La.—State ex rel. Hinyub v. Parish 
Democratic Executive Committee 
for Parish of Jefferson, 138 So. 862, 
173 La. 857. 

N.T.—In re Killeen, 201 N.T.S. 209. 
121 Misc. 482. 

Okl.—Swindall v. State Election 
Board. 32 P.2d 691, 168 Okl. 97. 
Wash.—State ex rel. Huff v. Reeves, 
106 P.2d 729, 130 A.L.R. 1465— 
State ex rel. McAulay v. Reeves. 
81 P.2d 860, 196 Wash. 1, overruling 
State ex rel. Chealander v. Car- 
roll, 106 P. 748, 67 Wash. 202. 
Geimliiexiess of certificate and exist¬ 
ence of party 

In a decision based on the reason¬ 
ing in State ex rel. Chealander v. 
Carroll, 106 P. 748, 57 Wash. 202, 
overruled in State ex rel. McAulay v. 
Reeves, 81 P.2d 860, 196 Wash. 1, 
it was held that a county auditor 
may inquire into the genuineness of 
a nominating certificate offered to 
him for filing or inquire into the 
question of whether or not there is 
in existence any such political party 
in the county or state as is named 
in such certificate.—State v. Superior 
Court for King County, 210 P. 16, 121 
Wash. 688. 

Power of ballot commlssioiiers 
Where a candidate for a primary 
nomination files a certificate with the 
clerk of the circuit court showing 
his eligibility to hold the office for 
which he is a candidate, the board of 
ballot commissioijers has no authori¬ 
ty to determine his legal qualifica¬ 
tions therefor, but must place his 
name on the ballot and allow his 
eligibility to be determined by a 
competent tribunal should he be 
elected to the office.—State v. Clark, 
103 S.E. 399, 86 W.Va. 496. 

33- N.T.—^Wicksel v. Cohen, 187 N. 
E. 634, 262 N.T. 446, followed 

Rosenberg v. Bofird of Elections of 
City of New Tork, 193 N.E. 340, 
265 N.T. 604. 

33. Kan.—^Hanson v. Cornell, 12 P. 
2d 802, 136 Kan. 172. 
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Neb.—state v. Marsh, 221 N.W. 708, 
117 Neb. 579. 

N.H.—^Attorney General v. Gates, 116 
A. 443, 80 N.H. 280. 

Ohio.—State v. Brubaker, 17 Ohio 
Cir.Ct.,N.S., 542. 

20 C.J. p 133 notes 84, 91. 

The special contest boards created 
by the Primary E'ection Law to con¬ 
sider and decide objections to certifi¬ 
cates of nomination and nomination 
papers, and other questions arising 
in relation thereto, Gen.St.l915 § 
4204, are not canvassing boards, but 
are separate tribunals, with func¬ 
tions different from those of can¬ 
vassing boards.—Thompson v. State 
Board of Canvassers, 193 P. 345. 107 
Kan. 661. 

Exclusiou of similar name from bal¬ 
lot 

Under a statute permitting the 
secretary of state to decide objec¬ 
tions, he may exclude from primary 
ballot name so changed as to make 
it deceptively similar to bona fide 
candidate for same office.—State v. 
Marsh, 232 N.W. 104, 120 Neb. 297. 

Trial of challenge to vote 

The requirement that a challenge 
of a voter at a party primary shall 
be tried by the two members of the 
election board belonging to his po¬ 
litical party in the case of the two 
larger parties, and by the whole 
board in the case of the smaller 
parties, does not deprive voters of 
the larger parties of the equal pro¬ 
tection of the law.—Heath v. Rother¬ 
ham, 77 A. 520, 79 N.J.Law 22. 

Use of caucus check lists 
In determining whether signers of 
nomination papers for city alderman 
and councilman are qualified, board 
of canvassers may use information 
obtained from check lists used in 
caucus of a political party and re¬ 
turned according to law, but such 
information is not conclusive for all 
purposes.—^Hartigan ex rel. Murphy 
v. Molloy, 2 A.2d 70, 61 R.L 504. 

34. < Ohio.—State v. Smith, 129 N.E. 

879, 101 Ohio St. 358. 

33 . Mo.—State ex rel, Preiss v. Sei- 
bel, 24« S.W. 288, 296 Mo. 607. 
Review of the decision by the courts 
is considered infra § 148. 

36. U.S.—^Blackman v. Stone, D.C. 
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Where the statute does not prescribe how two 
primary election judges shall determine whether to 
accept or reject tendered ballots, both must con- 
cur.37 

§ 148. -By Courts 

a. In general 

b. Scope of review and order 

c. Evidence 

d. Time of decision 

e. Injunction 

f. Review 

a. In G-eneral 

In accordance with statutory provisions objections 
to nominations and proceedings connected therewith are 
to be determined by the court either as a tribunal with 
original jurisdiction or as a tribunal for review of the 
decisions of party committees or election officials. 

Under some statutes, disputed questions of law 
and fact touching the regularity of nominations are 
tried by the court, and not by the officer to whom 
the papers are brought to be filed,and according¬ 


ly, when the jurisdiction of the court is properly in¬ 
voked, it is the right and the duty of the court to 
determine the regularity of a nomination and the 
acts and proceedings connected with it.^^ Even in 
the absence of statutory authorization the court 
has jurisdiction to interpret a statute pertaining to 
nominations.^® While party committees or desig¬ 
nated election officials are frequently vested by stat¬ 
ute with a limited power to pass on and determine 
objections to nominations and the acts and pro¬ 
ceedings connected therewith, see supra §§ 146, 147, 
it is also frequently provided that their decisions 
are subject to review by the courts.^^ The court 
has jurisdiction of a suit against a party committee 
for failure to award the nomination to a candidate, 
even though mandamus or an injunction is not 
prayed, but the court, in the absence of a prayer for 
mandamus, cannot compel the committee to certify 
the petitioner as a candidate.'*^ Where the appli¬ 
cation of technical rules leaves it in doubt as to 
which of two primary nominations for the same 
office has the superior claim to regularity, and one 


Ill., 17 F.Supp. 102, vacated on 
other grounds 57 S.Ct. 514. 300 U.S. 
641, 81 L.Ed. 850. 

Ohio.—State v. Eidgenoss, 141 N.E. 

277, 108 Ohio St. 493. 

37. Tex.—County Democratic Ex¬ 
ecutive Committee in and for Bex¬ 
ar County V. Booker, 62 S.W.2d 
908, 122 Tex. 89. 

Bight to participate in primaries 
The presiding Judge of precinct 
primary election Is not authorized 
alone to determine negro elector’s as¬ 
serted right to participate in party 
county primaries.—County Demo¬ 
cratic Executive Committee in and 
for Bexar County v. Booker, supra. 

33. N.T.—In re Waters, 290 N.Y.S. 
72, 248 App.Div. 830—Sredzinski v. 
Schmieding, 283 N.Y.S. 332, 245 
App.Div. 398—^In re Brady, 282 
N.Y.S. 964, 246 App.Div. 561—In 
re Prankel, 208 N.Y.S. 721, 212 
App.Div. 664—^Application of Hig- 
bee, 274 N.Y.S. 435, 153 Misc. 1— 
Vona V. Cohen, 271 N.Y.S. 259, 150 
Misc. $49, affirmed 266 N.Y.S. 1004, 
240 App.Div. 827, affirmed 188 N.E. 
130, 262 N.Y. 706—^Trosk v. Cohen, 
267 N.Y.S. 97, 149 Misc. 298, af¬ 
firmed 267 N.Y.S. 112, 240 App.Div. 
825, affirmed Trosk v. Board of 
Elections of New York City, 187 N. 
E. 566, 262 N.Y. 430. 

20 C.J. p 134 note 92. 

In, Nebraska a special statutory 
proceeding which is in the form of 
a civil action is available for the 
determination of objections to nom- 
■ inating petitions. It must be brought 
in the county where the cause of ac¬ 
tion arose.—State v. McHugh, 233 N. 
W. 1, 120 Neb. 356. 


39. N.Y.—In re Waters, 290 N.Y.S. 

72, 248 App.Div. 830. 

N.D.—Leu V. Montgomery, 148 N.W. 

662, 31 N.D. 1. 

20 C.J. p 134 note 97. 

Invalidity of nominatlzig petition, 
Requirements of Justice do not 
permit court to find that a nominat¬ 
ing petition is legal when it lacks 
legal number of signatures.—In re 
Orange, 4 N.E.2d 417, 272 N.Y. 61, 
affirming 290 N.Y.S. 709, 248 App.Div. 
936. 

Ineffective attempt at withdrawal of 
petition 

Where an attempted withdrawal of 
a nominating petition is ineffective, 
the court must consider the objec¬ 
tions raised to the petition,—In re 
Brook, 6 N.Y,S.2d 954, 169 Misc. 

369. 

Necessity for filing objections 
Objections must be filed in order 
to give the court Jurisdiction.—In re 
Malina, 21 Pa.Dist. & Co. 690, 39 
Dauph.Co. 359—^20 C.J. p 134 note 
93 [a]. 

40. La.—State ex •rel. Dobbins v. 
McDermott, 99 So. 41, 155 La. 211. 

41. Miss.—^Ruhr v. Cowan, 112 So. 
386, 146 Miss. 870. 

20 C.j. p 134 note 99. 

Bxamlnation of petition de novo 
On application of an aggrieved 
person for determination of the suf¬ 
ficiency of his designating petition 
as a candidate, the court was re¬ 
quired not only to pass on action of 
board of elections rejecting ag|:rieved 
person’s petition, but to examine the 
petitions de novo.—^Application of 


Marion, 22 N.Y.S.2d 12, 174 Misc. 
897. 

Time for review 

Under the statute requiring that 
an appeal from a decision of a 
state central committee must be 
brought within two days after deci¬ 
sion, a suit brought two days after 
decision of committee was not 
barred by prescription, where one of 
the two days was a legal holiday.— 
State ex rel. Graham v. Republican 
State Central Committee of Louisi¬ 
ana, 192 So. 374, 193 La. 863. 

Decision against candidate 
If, after objection, party executive 
committee determines that prospec¬ 
tive candidate is not qualified, candi¬ 
date may appeal to courts.—State ex 
rel. Hinyub v. Parish Democratic 
Executive Committee for Parish of 
Jefferson, 138 So. 862, 173 La. 857— 
Melerine v. Democratic Parish Ex¬ 
ecutive Committee for Parish of St. 
Bernard, 114 So. 711, 164 La. 855. 

Acts of election inspectors 

The statute authorizes the review 
of acts of inspectors of primary elec¬ 
tions.—Matter of Ward, 137 N.Y.S. 
659, 78 Misc. 15, affirmed 137 N.Y.S. 
1147, 152 App.Div. 940. 

Acts of ward committee 
The court may inquire whether a 
party ward committee has duly ex¬ 
ercised its powers, whether its pro¬ 
ceedings were reasonably fair and 
free from fraud, and whether the re¬ 
sult reached by it is correct.—In re- 
Douglass’ Nomination, 9 Pa.Dist. 187. 

42. La.—^Bauer v. Gilmore, App.,. 
165 So. 739. 
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of the nominees has received a decisive majority of 
the votes cast, his nomination will be recognized.^^ 
The court will not strain a point in order to give 
a party primary nomination to one who is not a 
member of the party, and whose candidacy was ex¬ 
pressly objected to by the party organization.**^ 
Those against whom an order of court is directed 
in proceedings relating to nominations cannot re¬ 
fuse to obey it because it was obtained by fraud, 
so long as. it has not been vacated on direct at- 

tack.*5 

Supervision of political methods in the nomina¬ 
tion of candidates is considered supra § 88. 

b. Scope of Review and Order 

The power of the court to determine objections and 
to make orders is limited to its statutory authorization. 

The power of the court is limited to the deter¬ 
mination of objections which come within the pur¬ 
view of statutory authorization,and, where the 
court^s jurisdiction is limited to review of the rul¬ 
ing of a party committee, or election official or 
board, it cannot decide objections not raised prior 
to review.**^ When permitted by statute, the court 

43. Pa.—In re Tllbrook's Nomina¬ 
tion, 18 Pa.Co. 226. 

44. N.Y.—Matter of Sweeney, 143 
N.T.S. 727, 158 App.Div. 496, re¬ 
versing 144 N.T.S. 60, and reversed 
on other grounds 103 N.B. 164, 

209 N.Y, 567. 

45. N.Y.—Matter of Lazarus, 125 
N.Y.S. 414, 140 App.Div. 406. 

48. La.—Rousseau v. Democratic 
Parish Executive Committee for 
Parish of St. Martin, App., 164 
So. 175, certiorari prohibition man¬ 
damus denied 165 So. 166, 183 La. 

965. 

N.Y.—In re Holley, 198 N.E. 232, 268 
N.Y. 484. 

Pa.—Petition of Beaver, 29 Pa.Dist. 

245. 

20 C.J. p 135 notes 5, 6. 

Certificate deemed valid In absence 
of objection 

Under a statute which provides 
that all certificates in apparent con¬ 
formity with the statute shall be 
deemed valid unless objection is 
made to the official in charge of fil¬ 
ing, the court has no jurisdiction 
to consider objections to the nom¬ 
ination.—Lee v. Monmouth County 
Clerk, N.J.Sup., 69 A. 246. 

Bevlewing refusal to determine ob- 
jection 

The court cannot review a re¬ 
fusal of a party committee to de¬ 
termine an objection of which it had 
no jurisdiction.—Duplessis v. Har¬ 
rell, 119 So. 264, 9 La.App. 171. 

Correction of errors in deslgnatingr 
petition 

No discretion rests in the court to 


may determine the right of a candidate by petition 
to the use of a word as designating his political 
principles.*® It has been held that the court has 
power to determine the ineligibility of one to hold 
public office before the election on objections to his 
candidacy for nomination,^® but there is other au¬ 
thority to the contrary;®® and, where the constitu¬ 
tion confers on the legislature the power to deter¬ 
mine eligibility for a certain office, the courts are 
without jurisdiction.®! On allegations of fraud in 
a certificate of'nomination a court of equity has the 
power to investigate the facts behind the certifi¬ 
cate.®® 

When so provided by statute the court may make 
such order as justice may require,®® and it may 
set aside void or materially defective petitions or 
certificates of nomination,®^ and may set aside a 
primary election for fraud and order a new elec¬ 
tion.®® The objections must be disposed of on the 
facts regardless of the unpleasantness or difficulty 
of the situation.®® 

c. Evidence 

The court may receive evidence to aid in the de- 

primary elections.—Schieffelin v. 
Britt, 135 N.T.S. 62, 150 App.Div. 568, 
affirmed 99 N.E. 1177, 206 N.Y. 677. 

49. Cal.—Donham v. Gross, 290 P. 
884, 210 Cal. 190. 

50. La.—^Migeot v. Barrilleaux, App., 
166 So. 157—Duplessis v. Harrell, 
119 So. 264, 9 La.App. 171. 

Wis.—State v. Circuit Court for 
Marathon County, 190 N.W. 563, 
178 Wis. 468. 

20 C.J. p 135 note 6 [b]. 

51. Tex.—Dickson v. Strickland, 265 
S.W. 1012, 114 Tex. 176. 

52. Or.--State v. Boyer, 271 P. 46, 
127 Or. 91. 

53. N.Y.—In re Holley, 198 N.B. 
232, 268 N.Y. 484. 

54. Pa.—In re Lamb’s Nomination 
Petition, 96 A. 255, 251 Pa. 102— 
Petition of Hosenfeld, 29 Pa.Dist. 
510, 23 Dauph.Co. 101—^In re Co¬ 
lumbia County, 12 Pa.Dist. 67. 

20 C.J. p 136 note 10 [a]. 

55. N.Y.—Matter of Coughlin, 121 
N.Y.S. 980, 137 App.Div. 283, af¬ 
firmed 92 N.E. 1082, 198 N.Y. 618. 

Discretion of court 
Whether the court will set aside 
an election for fraud rests in its 
sound discretion, and must be deter¬ 
mined by the facts of each particu¬ 
lar case.—^Matter of Coughlin, su¬ 
pra. 

56. N.T.—Trosk v. Cohen, ’267 N.Y.S. 
97, 149 Misc. 29^, affirmed 267 N.Y. 
S. 112, 240 App.Div. 825, affirmed 
Trosk V. Board of Elections of 
New York City, 187 N.E. 666, 262 

, N.Y. 430. 


correct errors in petitions designat¬ 
ing candidates for office or to per¬ 
mit amendments.—^Application of 
Marion, 22 N.Y.S.2d 12, 174 Misc. 897 
—Application of Booth, 196 N.T.S. 
88, 119 Misc. 243—20 C.J. p 114 
note 9 [e]. 

47. La.—Melerine v. Democratic 

Parish Executive Committee for 
Parish of St. Bernard, 114 So. 711, 
164 La. 855—Rousseau v. Demo¬ 
cratic Parish Executive Committee 
for Parish of St. Martin, App., 164 
So. 175, certiorari prohibition man¬ 
damus denied 165 So. 166, 183 La. 
965. 

Necessity that candidate show quali¬ 
fications 

By reason of the rule, a candidate 
who appeals from the action of the 
committee need not anticipate new 
objections to his candidacy and al¬ 
lege facts sufficient to show that he 
is qualified.—Melerine v. Democratic 
Parish Executive Committee for Par¬ 
ish of St. Bernard, 114 So. 711, 164 
La. 855. 

48. N.Y.—Matter of Kaufman, 138 
N.Y.S. 804, 78 Misc. 72, modified 
on other grounds 137 N.Y.S. 1124, 
152 App.Div. 940. 

Conflict In emblems 
There is no conflict in emblems 
at a primary election within the 
Election Law, so as to authorize de¬ 
termination thereof by an election 
officer, and summary review by the 
supreme court, where a political 
“party” is merely using on its 
primary ballots the emblem of an 
“independent body,” nominates by 
petition only, and so takes no part in 
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Df the nominees has received a decisive majority of 
:he votes cast, his nomination will be recognized>3 
The court will not strain a point in order to give 
I party primary nomination to one who is not a 
nember of the party, and whose candidacy was ex- 
)ressly objected to by the party organization.^^ 
Those against whom an order of court is directed 
n proceedings relating to nominations cannot re¬ 
fuse to obey it because it was obtained by fraud, 
50 long as. it has not been vacated on direct at- 
tack.45 

Supervision of political methods in the nomina¬ 
tion of candidates is considered supra § 88. 

b. Scope of Review and Order 

The power of the court to determine objections and 
to make orders Is limited to its statutory authorization. 

The power of the court is limited to the deter¬ 
mination of objections which come within the pur¬ 
view of statutory authorization,^^ and, where the 
court’s jurisdiction is limited to review of the rul¬ 
ing of a party committee, or election official or 
board, it cannot decide objections not raised prior 
to review.*^ 7 When permitted by statute, the court 

13. Pa.—In re Tilbrook's Nomina¬ 
tion, 18 Pa.Co. 226. 

14. N.Y.—Matter of Sweeney, 143 
N.Y.S. 727, 158 App.Div. 496, re¬ 
versing- 144 N.Y.S. 60, and reversed 
on other grounds 103 N.E. 164, 

209 N.Y. 567. 

45. N.Y.—^Matter of Lazarus, 125 
N.Y.S. 414, 140 App.Div. 406. 

48. La.—Rousseau v. Democratic 
Parish Executive Committee for 
Parish of St. Martin, App., 164 
So. 175, certiorari prohibition man¬ 
damus denied 165 So. 166, 183 La. 

965. 

N.Y.—In re Holley, 198 N.E. 232, 268 
N.Y. 484. 

Pa.—Petition of Beaver, 29 Pa.Dist. 

245. 

20 C.J. p 135 notes 5, 6. 

Certificate deemed valid in absence 
of objection 

Under a statute which provides 
that all certificates in apparent con¬ 
formity with the statute shall be 
deemed valid unless objection is 
made to the official in charge of fil¬ 
ing, the court has no jurisdiction 
to consider objections to the nom¬ 
ination.—Lee V. Monmouth County 
Clerk, N.J.Sup., 69 A. 246. 

Reviewing refusal to determine ob¬ 
jection 

The court cannot review a re¬ 
fusal of a party committee to de¬ 
termine an objection of which it had 
no jurisdiction.—Duplessis v. Har¬ 
rell, 119 So. 264, 9 La.App. 171. 

Correction of errors in designating 
petition 

No discretion rests in the court to 


may determine the right of a candidate by petition 
to the use of a word as designating his political 
principles.^^ It has been held that the court has 
power to determine the ineligibility of one to hold 
public office before the election on objections to his 
candidacy for nomination,^® but there is other au¬ 
thority to the contrary and, where the constitu¬ 
tion confers on the legislature the power to deter¬ 
mine eligibility for a certain office, the courts are 
without jurisdiction.51 On allegations of fraud in 
a certificate of*nomination a court of equity has the 
power to investigate the facts behind the certifi- 
cate.52 

When so provided by statute the court may make 
such order as justice may require,53 and it may 
set aside void or materially defective petitions or 
certificates of nomination,®^ and may set aside a 
primary election for fraud and order a new elec- 
tion.55 The objections must be disposed of on the 
facts regardless of the unpleasantness or difficulty 
of the situation.53 

c. Evidence 

The court may receive evidence to aid in the de- 

primary elections.—Schieffelin v. 
Britt, 135 N.Y.S. 62, 150 App.Div. 568, 
affirmed 99 N.E. 1177, 206 N.Y. 677. 

49. Cal.—Donham v. Gross, 290 P. 
884, 210 Cal. 190. 

50. La.—Migeot v. Barrilleaux, App., 
166 So. 157—^Duplessis v. Harrell, 
119 So. 264, 9 La.App. 171. 

Wis.—State v. Circuit Court for 
Marathon County, 190 N.W. 563, 
178 Wis. 468. 

20 C.J. p 135 note 6 [b]. 

51. Tex.—Dickson v. Strickland, 265 
S.W. 1012, 114 Tex. 176. 

52. Or.—State v. Boyer, 271 P. 46, 
127 Or. 91. 

53. N.Y.—In re Holley. 198 N.B. 
232, 268 N.Y. 484. 

54. Pa.—In re Lamb’s Nomination 
Petition, 96 A. 255, 251 Pa. 102— 
Petition of Hosenfeld, 29 Pa.Dist. 
510, 23 Dauph.Co. 101—^In re Co¬ 
lumbia County, 12 Pa.Dist. 67. 

20 C.J. p 136 note 10 [a]. 

55. N.Y.—Matter of Coughlin, 121 
N.Y.S. 980, 137 App.Div. 283, af¬ 
firmed 92 N.B. 1082, 198 N.Y. 613. 

Discretion of court 
Whether the court will set aside 
an election for fraud rests in its 
sound discretion, 'and must be deter¬ 
mined by the facts of each particu¬ 
lar case.—^Matter of Coughlin, su¬ 
pra. 

56. N.Y.—Trosk v. Cohen. *267 N.Y.S. 
97, 149 Misc. 29'8, affirmed 267 N.Y. 
S. 112, 240 App.Div. 825, affirmed 
Trosk V. Board of Elections of 
New York City, 187 N.E. 666, 262 
N.Y. 430. 


correct errors in petitions designat¬ 
ing candidates for office or to per¬ 
mit amendments.—^Application of 
Marion, 22 N.Y.S.2d 12, 174 Misc. 897 
—^Application of Booth, 196 N.Y.S. 
88, 119 Misc. 243—20 C.J. p 114 
note 9 [e]. 

47. La.—Melerine v. Democratic 

Parish Executive Committee for 
Parish of St. Bernard, 114 So. 711, 
164 La. 855—^Rousseau v. Demo¬ 
cratic Parish Executive Committee 
for Parish of St. Martin, App., 164 
So. 175, certiorari prohibition man¬ 
damus denied 165 So. 166, 183 La. 
965. 

Necessity that candidate show quali¬ 
fications 

By reason of the rule, a candidate 
who appeals from the action of the 
committee need not anticipate new 
objections to his candidacy and al¬ 
lege facts sufficient to show that he 
is qualified.—Melerine v. Democratic 
Parish Executive Committee for Par¬ 
ish of St. Bernard, 114 So. 711, 164 
La. 855. 

48. N.Y.—^Matter of Kaufman, 138 
N.Y.S. 804, 78 Misc. 72, modified 
on other grounds 137 N.Y.S. 1124, 
152 App.Div. 940. 

Conflict in emblems 
There is no conflict in emblems 
at a primary election within the 
Election Law, so as to authorize de¬ 
termination thereof by an election 
officer, and summary review by the 
supreme court, where a political 
“party” is merely using on its 
primary ballots the emblem of an 
“independent body,” nominates by 
petition only, and so takes no part in 
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termination of objections and may take judiciai notice of 
matters of common knowiedge. There is a presumption 
in favor of the acts of election officiais or party officers. 
One who fiies objections has the burden of proof. 

Courts having jurisdiction to determine objec¬ 
tions to nominations and the acts and proceedings 
connected therewith may receive evidence to aid 
their determination,5^ and it may take judicial no¬ 
tice of matters of common knowledge.58 In some 
states the hearing of a proceeding to review the de¬ 
cision of the officer with whom a certificate of nom¬ 
ination is required to, be filed as to its validity or 
construction is confined to the papers used before 
him,59 and on application to review* the refusal of 
an officer to file a nomination petition, the court 


may pass on only such evidence as was before him 
or as was offered and improperly rejected by him;®® 
but this rule does not obtain in all jurisdictions.®^ 
In rendering its decision the court may consider the 
inclination of a candidate to withdraw from the 
party ticket if permitted.®^ 

Presumptions, There is a presumption in favor 
of the acts of the election officials or party offi¬ 
cers,®® and likewise it cannot be assumed that the 
signers of a petition to nominate a candidate under 
the name and emblem of a party are not bona fide 
members of the party.®^ In a proceeding filed after 
an election it will be presumed, in the absence of a 
showing to the contrary, that the signers of a nom- 


S7. N.T.—In re Waters, 290 N.T.S. 
72. 248 App.Div. 830—Matter of In¬ 
dependence Leagrue, 100 N.Y.S. 
760. 51 Misc. 486. 

Proof of lesritlmaoy of candidacy liy 
affliavit 

Affidavits of the executive officers 
of an independent political body en¬ 
gaged in nominating candidates by 
petition of electors are competent to 
show whether a particular candidate 
is a legitimate candidate of such 
body or a mere Intruder.—^Matter of 
Quimby, 102 N.T.S. 201. 116 App.Div. 
142. 

Extrinsic evidence as to residence 
Where the residence of petitioners 
given under oath in the certificate 
is outside the election district, ex¬ 
trinsic evidence cannot be received 
to establish residence within the dis¬ 
trict.—^Matter of Independence 
League. 100 N.T.S. 760. 51 Misc. 
486. 

Prima facie evidence of signing 
The certificate of the notary and 
the affidavit referred to in a statute, 
declaring that the oath of the elector 
signing a nomination paper shall be 
‘'proved” by the certificate of the no¬ 
tary before whom the oath is taken, 
asd that, for the purpose of ascertain¬ 
ing whether a person whose name ap¬ 
pears on a nomination paper signed, 
it. his affidavit that he did not sign 
shall be prima facie evidence of that 
fact, are equally but prima facie evi¬ 
dence; and hence the issue of the 
sufficiency of a nomination paper 
must be judicially determined.—Mat¬ 
ter of Terry. 131 N.T.S. 841, 146 App. 
Div. 520, affirmed 96 N.E. 931. 203 N. 
T. 293. 

Bvldence held snfflolent: 

(1) To show that petition did not 
contain required number of valid 
signatures.—^Application of Connell, 
29 N.B.2d 973. 284 N.T. 164. affirm¬ 
ing 23 N.T.S.2d *276, 260 App.Div. 
893—^In re Orange. 4 N.E.2d 417, 
272 N.T. 61, affirming 290 N.T.S. 709, 
248 App.Div. 936—^Application of 
Higbee, 274 N.T.S. 435, 153 Misc. 1. 


(2) To show that prospective can¬ 
didate was "actual bona fide resi¬ 
dent" of parish.—^Melerine v. Demo¬ 
cratic Parish Executive Committee 
for Parish of St. Bernard, 114 So. 
711, 164 La. 855. 

Evidence held insufficient: 

(1) To sustain finding that candi¬ 
date had legal residence at place 
contended.—In re Rudd, 6 N.T.S.2d 
657, 266 App.Div. 724. affirmed 16 N. 
E.2d 802. 278 N.T. 697, and 16 N.E. 
2d 802, 278 N.T. 698. 

(2) To show that certain signa¬ 
tures to earlier designating petition 
were procured by fraud or mistake. 
—In re Manning, 205 N.T.S. 301, 122 
Misc. 873. 

(3) To prove that signers of 
designating petition were not duly 
enrolled members of pa^rty, but were 
"floaters."—^In re Manning, 205 N.T. 
S. 301. 122 Misc. 873. 

(4) To establish that nomination 
papers in which name "Republican" 
in designation "Republican Inde¬ 
pendent" was stricken out were un¬ 
changed between time of signing and 
filing with secretary of state.—Harti- 
gan V. Cappelli, 175 A. 649, 64 R.I. 
474, 

(5) Testimony of one witness that 
a nominee admitted that he did not 
appear before a notary public to 
make the necessary affidavit to his 
nominating petition is insufficient to 
overcome the testimony of the can¬ 
didate and the certificate and seal 
of the notary.—^Petition of Flynn, 29 
Pa.Dist. 486, 23 Dauph.Co. 96. 

(6) Unsupported opinion of hand¬ 
writing expert that many signatures 
were in same handwriting will not 
suffice to invalidate petition.—Peti¬ 
tion of Beatty, 29 Pa.Dist. 662, 23 
Dauph.Co. 103. 

<7) Erasures on a petition are 
not sufficient grounds to invalidate 
it in the absence of evidence that 
they were made after the signatures 
were obtained.—^Petition of Beatty, 
supra. 


58., N.T.—^Matter of Independence 
League, 100 N.T.S. 760, 61 Misc. 
486. 

Bonudaxies and street mimbers 
In determining whether the names 
subscribed to a certificate of nom- 
injation are those of resident electors, 
the court may take notice of the 
district boundaries and location of 
the street numbers given.—^Matter of 
Independence League, supra. 

59. N.T.—In re Fairchild, 46 N.E. 
943, 151 N.T. 359. 

60. N.T.—Matter of Onondaga Coun¬ 
ty Election Com'r, 120 N.T.S. 580, 
64 Misc. 620. 

61. Colo.—Leighton v. Bates, 50 P. 
856, 858, 24 Colo. 303. 

62b N.T.—Trosk v. Cohen, 267 N.T. 

S. 97. 149 Misc. 298, affirmed 267 
N.T.S. 112, 240 App.Div. 825, af¬ 
firmed Trosk V. Board of Elections 
of New Tork City, 187 N.E. 566, 

' 262 N.T. 430. 

63. N.T.—^Matter of Onondaga Coun¬ 
ty Election Com'r, 120 N.T.S. 680, 
64 Misc. 620. 

20 C.J. p 136 note 19 [c]. 

Correction of records 

On certiorari to quash records of 
town council relating to counting of 
ballots cast in town caucus, and to 
enjoin town council and town clerk 
from issuing certificates of nom¬ 
ination to successful nominee as de¬ 
clared by town council, court 
would assume that records of .town 
council had been corrected to omit 
name of candidate for membership 
on party town committee as to 
whom it was agreed that he 
was not legally in nomination on 
any ticket before caucus.—Harti- 
gan ex rel. Certain Candidates v. 
Cumberland Town Council, R.I., 187 
A. 846. 

et N.T.—Matter of O’Brien, 137 N. 

T. S. 718, 1106, 162 App.Dlv. 856, 
affirming 137 N.T.S. 1008, 77 Misc. 
677, and modified on other grounds 
99 N.E. 1111, 206 N.T. 694. 
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inating petition were qualified and that the election 
officials ascertained that fact.65 The court may not 
reject names to a petition by inferring from the 
similarity of handwriting that the same person 
wrote different names,6® but, where the same name 
and address appears on two different petitions, the 
presumption is that the two names represent the 

same person.®*^ 

Burden of proof. One who files objections has 
the burden of proof,®® and a candidate in a pro¬ 
ceeding attacking the sufficiency of a certificate does 
not have the burden of establishing the genuine¬ 
ness of the signatures,®® but, where the board of 
elections rejects the certificate, the candidate on an 
appeal from the decision has the burden of estab¬ 
lishing its validity.70 When a material alteration 
appears on the face of nomination papers, the per¬ 
son seeking to make use of the papers has the bur¬ 
den to show that the papers as filed were the same 
in all material particulars as when signed.*^! 

d. Time of Decision 

It is the duty of the court to render a speedy deci¬ 
sion but statutes limiting the time for the hearing and 
determination are directory merely and not mandatory. 

It is the duty of courts and judges entertaining 
objections relating to nominations to make a speedy 
decision so that the various steps required of the 
election officials may be taken in due time.^® Stat¬ 
utes limiting the time for the hearing and determi¬ 
nation of the proceedings are directory merely and 
not mandatory,73 and, where the court has acquired 
jurisdiction, and the case has been submitted to it 
within the time required, a decision may be ren¬ 


dered after the expiration of such time.74 The 
court will not grant a motion to examine and in¬ 
spect void ballots for the purpose of showing justifi¬ 
cation for a new primary election where it would be 
impossible to conduct a new primary in time to have 
the successful candidate’s name appear on the gen¬ 
eral election ballot.^® 

e. Injunction 

An injunction will not be granted If an adequate 
remedy exists by filing objections, but an injunction is a 
proper remedy to restrain eiection officiais from acting 
on an invalid nomination paper. 

An injunction will not be granted if an adequate 
remedy exists by filing objections,^® but an injunc¬ 
tion is the proper remedy to restrain an election of¬ 
ficial or a board of elections from acting on an in¬ 
valid certificate or petition of nomination.77 An in¬ 
junction is not available to prevent the filing of a 
nomination paper by an ineligible person.73 

Judicial supervision of political parties by injunc¬ 
tion is considered supra § 88. 

Injunctions in primary election contests are con¬ 
sidered supra § 122. 

f. Review 

Whether or not the decision of the court is appeal- 
able Is dependent on statute. As a rule the appellate 
court will not entertain an appeal where there Is not suf¬ 
ficient time before the election to consider the questions 
Involved. In proceedings for review persons affected by 
the decision must be made parties and notice must be 
served on them. 

Dependent on the statutes governing the pro¬ 
ceedings, the decision of the court may not be ap- 
pealable,79 but, when permitted by statute, the de¬ 


es. Ind.—State ex rel. Harry v. Ice, 
191 N.B. 165, 207 Ind. 65, 92 A.L. 

R. 1508. 

68. N.T.—Matter of Onondaga Coun¬ 
ty Election Com'r, 120 N.T.S. 580, 
64 Misa 620. 

67. N.T.—In re Orange, 4 N.B.2d 
417, 272 N.T. 61, affirming 290 N. 
Y.S. 709, 248 App.Div. 936—Matter 
of Onondaga County Election 
Com’r, 120 N.T.S. 680, 64 Misc. 620. 

68. S.C.—Hyde v. Logan, 101 S.E. 
-41. 113 S.C. 64. 

20 C.J. p 136 note 18 [a]. 

69. N.T.—^Ecker v. Cohen, 267 N.T. 

S. 169, 239 App.Dlv. 145. 

70. N.T.—^McDonnell v. Cohen. 299 
N.T.S. 178, 252 App.Div. 277, af¬ 
firmed 11 N.E.2d 797, 275 N.T. 
644. 

71. R.I.—^Hartigan v. Cappelli, 175 
A. 649, 64 R.I. 474. 

72. N.T.—In re Hennessy, 58 N.E. 
446, 164 N.T. 393. reversing 66 N. 

T. S. 463, 54 App,Div. 180, reversing 
67 N.T.S. 651, 32 Miqc. 616. 


73. N.T.—In re Hennessy, supra— 
Sredzinski v. Schmieding, 283 N.T. 

S. 332, 245 App.Div. 398—^Applica¬ 
tion of Kleinmjan, 19 N.T.S.2d 169, 
174 Misc. 563. 

Pa.—^In re Objections to Nomination 
Papers of “Socialist Labor”, 1 A. 
2d 831, 332 Pa. 78. 

Purpose of statute, relating to 
the time for hearing and determina¬ 
tion of objections to nomination pa¬ 
pers of candidate, was to secure 
prompt decision of questions af¬ 
fecting candidates for office.—^In re 
Objections to Nomination Papers of 
“Socialist Labor”, supra. 

74. N.T.—^In re Hennessy, 58 N.E. 
446, *164 N.T. 393, reversing 66 N. 

T. S. 463,'54 App.Div. 180, reversing 
67 N.T.S. 551, 32 Misc. 616, and dis¬ 
tinguishing People V. Dooling, 125 
N.T.S. 857, 69 Misc. 398. 

Pa.—^In re ejections to Nomination 
Papers of “Socialist Labor”, 1 A. 
2d 831, 332 Pa. 78. 

75. N.T.—^Breitenbach v. HefCernan, 

9.1Q 


282 N.T.S. 709, 245 App.Div. 374, 
affirmed 198 N.E. 574, 268 N.T. 718. 

76. Pa.—Cassin v. Reeder, 6 Dauph. 
Co. 260. 

Promulgation and oeztlfleatlon of re¬ 
turns 

An injunction will not lie against 
the promulgation and certification of 
the returns of a primary election, the 
remedy being restricted to a contest. 
—Ponder v. Boone, 64 So. 476, 134 
La. 583. 

77. Md.—Soper v. Jones, 187 A. 833, 
171 Md. 64^ 

N.T,—In re Hylan, 276 N.T.S. 622, 
242 App.Div. 260, affirmed 193 N.B. 
342, 266 N.T. 607. 

Ohio.—^Pfau V. Butterfield, 29 Ohio 
N.P.,N.S., 285. 

Tex,—Sterling v. Ferguson, 63 S.W. 
2d 753, 122 Tex. 122. 

78. Pa.—Wilner v. Lewis, 13 Pa. 
Dist & Co. 560, 33 Dauph.Co. 35. 

79- Ky.—^Blanton v. Back, 109 S.W. 
2d 655, 270 Ky. 280—Hettel v. 
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cision is reviewable on appeal or in a proceeding 
in the nature thereof,or on certiorari.^i The 
power to decide an appeal regularly taken is not 
lost by lapse of time, and may be exercised even 
after election,^2 but as a rule the court will not 
entertain an appeal where there is not sufficient 
time before election to consider the questions in¬ 


volved.82 If the supreme court concludes to take 
jurisdiction, it may issue the proper writ, even 
though the writ prayed is inappropriate.^^ 

Persons affected by the decision must be made 
parties to a proceeding for review,^® and notice 
must be served on them.^® 


IX. BALLOTS 


A. m GENERAL 


§ 149. Introductory 

a. Definitions 

b. General principles 

a. Definitions 

In election parlance ‘'ballot’' Is variously defined as a 
form of expression for a candidate to be voted for, the 
instrument used In the act of voting, a method of In¬ 
suring the secrecy and integrity of the popular vote, the 
act of voting, or the result of voting. The terms “blank 
ballot,” “Joint ballot,” “quad ballots,” “void ballots,” 
and “ballot-labels” have been judicially defined. 

In election parlance, as differing from the orig¬ 
inal meaning of the term as elsewhere considered 
in this work, “ballot” is defined as a form of ex¬ 
pression for a candidate to be voted for;87 the 


expression of choice- by or through a ballot, or by 
outcry, or by any other particular means by which 
the choice of the voter may be lawfully made known 
or communicated a printed or written expression 
of a voter's choice upon some material capable of 
receiving and reasonably retaining it, prepared or 
adopted by each individual voter, and passing by the 
act of voting from his exclusive control into that 
of the election officers, to be by them accepted as 
the expression of his choice;^® the instrument used 
in the act of voting a piece of paper or other 
suitable material, with the name written or printed 
upon it of the person to be voted for;9i and a piece 
of paper upon which the voter gives expression to 

his choice.^2 


Furste, 86 S.W.2d 1018, 260 Ky. 
844. 

Pa.—In re Twenty-First Senatorial 
District Nomination, 126 A. 566, 
281 Pa. 273. 

20 C.J. p 139 note 50. 

80. N.T.—^Bmmet v. Ennis, 44 N.B. 
1102, 150 N.T. 538, reversing 41 N. 
T.S. 600, 9 App.Div. 237—Matter 
of Cuddeback, 39 N.Y.S. 388, 3 App. 
Div. 103. 

20 C.J. p 139 notes 51, 52. 

Appeal by party committee 

Democratic parish executive com¬ 
mittee may appeal from judgment 
reversing its decision sustaining ob¬ 
jection to candidacy at primary elec¬ 
tion.—Melerine v. Democratic Parish 
Executive Committee for Parish of 
St. Bernard, 114 So. 711, 164 
855. 

81. Pa.—^In re Chester County Re¬ 
publican Nominations, 62 A. 258, 
213 Pa. 64—In re. Independence 
Party Nomination, 57 A. 344, 208 
Pa. 108. 

82. N.T.—^Emmet v. Ennis, 44 N.E. 
1102, 160 N.T. 638, reversing 41 N. 
T.S. 500, 9 App.Div. 237. 

83. Colo.—Campbell v. O’Day, 127 P. 
1023, 53 Colo. 554. 

Pa.—^In re Twenty-First Senatorial 
District Nomination, 126 A. 666, 
281 Pa. 273. 

84^ Wis.—^In re Price, 210 N.W. 844, 
191 Wis. 17 


85- Colo.—Campbell v. O’Day, 127 
P. 1023. 53 Colo. 554. 

86. Colo.—Liggett v. Bates, 50 P. 

860, 24 Colo. 314—^Leighton v. 

Bates, 50 P. 856, 858, 24 Colo. 
303. 

87. Md.—Murdock v. Strange, 57 A. 
628, 629, 99 Md. 89, 3 Ann.Cas. 66. 

Minn.—^Brisbin v. Cleary, X. N.W. 825, 
826, 26 Minn. 107. 

Original meaning of term see Bal¬ 
lot 8 C.J.S. p 381. 

83. Kan.—State v. Sinclair, 176 P. 
41, 43, 103 Kan. 480. 

88. Ohio.—State v. Deputy State 
Election Suprs., 89 N.E. 33, 80 
Ohio St. 471, 473, 24 L.R.A.,N.S., 
188. 

Similar definitions 

(1) “Any printed or written ticket 
used in voting,’’ 

Ala,—Ex parte Owens, 42 So. 676, 
678, 148 Ala. 402, 121 Am.S.R. 67, 
8 L.R.A.,N,S., 888. 

Mo.—State v. Timothy, 49 S.W. 499, 
500, 147 Mo. 532. 

(2) A written note or comm'unica- 
tlon from an elector addressed to 
the government, expressing the 
choice of the elector, but which has 
not yet been delivered.—Bourland v. 
Hildreth, 26 Cal. 191, 194. 

90. Ala.—^Ex parte Owens, 42 So. 
676, 678, 148 Ala. 402, 121 Am.S.R. 
67, 8 L.R.A.,N.S., 888. 
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Similar defi^tions 

(1) The instrument by which the 
voter is to express his choice.—Mar¬ 
tin V. Fullam, 97 A. 442, 445, 90 Vt. 
163. 

(2) The instrument by which the 
voter expresses his choice between 
two candidates or two propositions. 
Ohio.—City of Wellsville v. Connor, 

109 N.B. 626, 527, 91 Ohio St. 
28. 

Okl.—^Board of Education of Okla¬ 
homa City V. Woodworth, 214 P. 
1077, 1079, 89 Okl. 192. 

6 C.J. p 1173 note 46 [a] (1). 

(3) The means or instrument by 
which the person votes, or, rather, 
expresses his choice or exercises 
his right of suffrage.—Straughan v. 
Meyers. 187 S.W. 1159, 1162, 268 
Mo. 680. 

(4) “A little ball or ticket used in 
voting privately, and, for that pur¬ 
pose, put into a box, commonly 
called a ballot box, or some other 
contrivance.” 

Ala.—^Bx parte Owens, 42 So. 676, 
148 Ala. 402. 411, 121 Am.S.R. 67, 8 
L.R.A.,N.S., 888. 

Ind.—^Williams v. Stein, 38 Ind. 89, 
92, 10 Am.R. 97. 

91. Tex.—Carroll v. State, 61 S.W. 
2d 1005, 1007, 124 Tex.Cr. 180. 

W.Va.—^Daniel v. Simms, 39 S.B. 
690, 692, 49 W.Va. 554. 

92. Mont.—Sawyer Stores v. Mitch¬ 
ell, 62 P.2d 342, 348, 103 Mont. 148. 
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In a different sense, “ballot” means a method 
which will insure, so far as possible, the secrecy 
and integrity of the popular vote a secret meth¬ 
od of voting at elections a method of depositing 
in a box provided for that purpose a paper on which 
is the name of the person the voter intends for the 
office the act of voting and the result of vot¬ 
ing.®*^ 

“Ballot” is said to be synonymous with “paper 
ballot,”®* and “suffrage.”®® While “ballot” and 
“vote” may be synonymous, and may be distinguish¬ 
able, as stated in § 1 supra, “ballot” is distinguish¬ 
able from “vote by ballot.”^ “Ballot” also has been 
distinguished from “blank ballot,”® and from viva 
voce or open voting.® 

Blank ballot. A blank piece of paper, having on 
it no words or marks of any kind whereby the 
meaning and intent of the person who deposited it 
may be ascertained.^ 

Joint ballot. A phrase meaning jointly by bal- 


lol.-*^ 

Quad ballots. Official ballots having unauthor¬ 
ized marks as if made by a printer’s quad are known 
as “quad ballots.”® 

Void ballot. A phrase sometimes defined in the 
election statutes.*^ 

Ballot labels. A statutory phrase defined by stat¬ 
ute as cards, paper or other material, containing 
the names of offices and candidates and statements 
of questions to be voted on.* 

b. General Principles 

Under some constitutional provisions, elections by the 
people must be by ballot, unless the particular election is 
excepted. While originally either unofficial ballots or the^ 
viva voce method was utilized, with some exceptions such 
methods are made obsolete by reason of the Australian 
ballot law. 

In some jurisdictions by reason of constitutional 
provisions all elections by the people must be by 
ballot.® There are exceptions, however, to such re- 


N.D.—State v. Blaisdell. 119 N.W. 
360, 363, 18 N.D. 31. 
definitions 

(1) A paper so prepared by print¬ 
ing or writing thereon as to show the 
voter's choice. 

Mo.—In re P. B. Mathiason Mfg. Co., 
99 S.W. 502, 504, 122 Mo.App. 

437. 

Wis.—State v. Anderson, 76 N.W. 
482, 485, 100 Wis. 523, 42 L.R.A. 
239. 

(2) Other similar definitions see 
6 C.J. p 1174 note 48 [a] (1), (3). 

93. U.S.—Johnson v. Clark, D.C. 
Tex., 25 F.Supp. 285, 286. 

Ohio.—State v. Green, 168 N.E. 131, 
133, 121 Ohio St. 301, 66 A.L.R. 
849. 

Tenn.—^M 9 oney v. Phillips, 118 S.W. 
2d 224, 'l73 Tenn. 398. 

94. U.S.—Johnson v. Clark, D.C.Tex., 
25 F.Supp. 285, 286. 

Kan.—State v. Sinclair, 175 P. 41, 
43, 103.Kan. 480. 

6 C.J. p 1174 note 49. 

"Election by ballot" defined see su¬ 
pra § 1. 

Similar definitions 

(1) Secret voting.—State v. Green, 
168 N.B. 131, 133, 121 Ohio St. 301, 
66 A.L.R. 849. 

(2) A method by which the voter 
might cast his vote in secret.—State 
V. Keating, 163 P. 1156, 1157, 53 
Mont. 371. 

(3) A vote cast in such a way that 
its purport is unknown.—Jefferson 
County ex rel. Grauman v. Jefferson 
County Fiscal Court, il7 S.W.2d 918, 
921, 273 Ky. 674. 

(4) Other similar definitions see 6 
C.J. p 1174 note 49 [a]. 

I 


95 . vt.—Temple v. Mead, 4 Vt. 535, 
541. 

96. Mich.—Detroit v. Fourth Elec¬ 
tion Dist., 102 N.W. 1029, 1031, 
1032, 139 Mich. 548, 111 Am.S.R. 
430, 69 L.R.A. 184, 5 AnmCas. 861. 

6 C.J. P 1175 note 50. 

97. Mich.—Detroit v. Fourth Elec¬ 
tion Dist., supra. 

98. Mo.—State v. Timothy, 49 S.W. 
499, 500, 147 Mo. 532. 

99. Vt.—^Temple v. Mead, 4 Vt. 535, 
541. 

1 . V7is.—State v. Anderson, 76 N.W. 
482, 485, 100 Wis. 523, 42 L.R.A. 
239. 

6 C.J. p 1173 note 46 [c]. 

The distinguishing feature of vot¬ 
ing by ballot is that every voter is 
thereby enabled to secure and pre¬ 
serve the most complete and inviol¬ 
able secrecy in regard to the person 
for whom he votes.- 
Ala.—^Ex parte Owens, 42 So. 676, 148 
Ala. 402, 411, 121 Am.S.R. 67, 8 L.R. 
A.,N.S„ 888. 

Tex.—Carroll v. State, 61 S.W.2d 
1005, 1007, 124 Tex.Cr. 180. 

6 C.J. p 1174 note 49 [b]. 

2. Md.—^Murdock v. Strange, 57 A. 
628, 629, 99 Md. 89, 3 Ann.Cas. 
66 . 

"To denominate such a paper 
[blank ballot] a 'ballot' would seem 
to miscall it. It is in fact noth¬ 
ing; it cannot be expressive of any 
intention; no rule or method of in¬ 
terpretation can relieve it of- its 
dumbness."—^Murdock v. Strange, su¬ 
pra. 

3. Mont.—State v. Keating, 163 P. 
1156, 1157, 53 Mont. 371. 
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Neb.—Day v. Walker, 247 N.W. 350,. 
351, 124 Neb. 500. 

Ohio.—State v. Green, 168 N.E. 131, 
133, 121 Ohio St. 301, 66 A.L.R. 
849. 

Wis.—State v. Barden, 46 N.W. 899,. 

900, 77 Wis. 601, 10 L.R.A. 155. 

6 C.J. p 1174 note 49 [d]—67 C.J. p- 
262 note 4 [a]. 

4. Md.—^Murdock v. Strange, 57 A^ 
628, 629, 99 Md. 89, 108, 3 Ann. 
Cas. 66. 

5. S.C.—State v. Shaw, 9 S.C. 94, 
144. 

6. N.Y.—^People v. Dutchess Coun¬ 
ty. 32 N.E. 242, 245, 135 N.T^ 
522. 

7. Statutory definition, 

"A void ballot is a ballot upon 
which there shall be found any mark 
other than a single cross X mark 
made for the purpose of voting."— 
Former Election L. § 368 rule 9,- 
Consol.L. c 17, quoted in Fallon v.. 
Dwyer. 90 N.E. 942, 943, 197 N.T.. 
336. 

8. Pa.—^Davidowitz v. Philadelphia 
County, 187 A. 585, 587, 324 Pa. 
17. 

9. Ark.-Watson v. Trotter, 66 S.W. 
2d 634, 188 Ark. 485—^Watson v. 
Gattis, 65 S.W.2d 911, 188 Ark. 
376. 

Ind.—Spickermon v. Goddard, 107 N. 
E. 2, 182 Ind. 523, L.R.A.1915C 
513. 

Md.—Jackson v. Norris, 196 A. 676^. 
173 Md. 579. 

Minn.—^Elwell v. Comstock, 109 N. 
W. 113, 698, 99 Minn. 261, 7 L.R.A., 
N.S., 621, 9 Ann.Cas. 270. 

Mont.—State v. Keating, 163 P. 1166,. 
53 Mont. 371. 
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quirement in the case of specified elections.^® Orig¬ 
inally the elective franchise was exercised by the use 
of unofficial ballots on which voters freely wrote 
the names of their own selection for the offices to be 
filled or marked out names of candidates when the 
ballot was in printed form;^^ in some jurisdictions 
the viva voce system was used.^^ The advent of 
the so-called Australian ballot law, discussed in § 
153 infra, put an end to the use of the unofficial 
ballot, except when official ballots are not fur¬ 
nished or are exhausted, as stated in § 154 infra, 
as well as to the viva voce system.i^ 


§ 150. Voting More than One Ballot 

The effect of two or more separate ballots by one 
elector is discussed infra § 227. 

Wis.—State v. Barden, 46 N.W. 899, 

77 Wis. 601. 10 L.R.A. 155. 

Constraction 

A provision of a constitution that, 
the vote in elections by the people 
shall be by ballot uses the word 
“shall” in a mandatory, rather than 
a permissive, sense.—Wood v. State 
ex rel. Lee, 126 S.W.2d 4, 133 Tex. 

110, 121 A.L.R. 931, reversing-. Civ. 

App., 120 S.W.2d 956. 

The prime object of constitution¬ 
al provisions requiring elections to 
be by ballot is to insure secrecy to 
the voter in expressing his choice 
as between candidates.—^Mooney v. 

Phillips, 118 S.W.2d 224, 173 Tenn. 

398. 

10. Minn.—^Elwell v. Comstock, 109 
N.W. 113, 698, 99 Minn. 261, 7 L. 

R.A.,N.S., 621, 9 Ann.Cas. 270. 

11. Md.—Jackson v. Norris, 195 A. 

576, 173 Md. 579. 

12. Ky.—^Nall v. Tinsley, 54 S.W, 

187, 107 Ky. 441, 21 Ky.L.R. 1167. 

Mo.—^Bx parte Oppenstein, 233 S.W. 

440, 289 Mo. 421. 

13. Md.—Jackson v. Norris, 195 A. 

676, 173 Md. 679. 

14. Ky.—Nall v. Tinsley, 54 S.W. 

187, 107 Ky. 441, 21 Ky.L.R. 1167. 

15. Tex.—Stubbs v. Moursund, Civ. 

App., 222 S.W. 632, dismissed for 
want of jurisdiction. 

Tfiit.ifl.iM of electloiL ollLoii^ 

Ballot on which initials of judge 
were partially obliterated by sealing 
wax dropped thereon and by hole 
punched in ballot are nevertheless 
properly counted.—Greene v. Bjor- 
seth, 183 N.R 464, 350 Ill. 469. 

le, Ind.—Conley v. Hile, 193 N.E. 

95, 207 Ind. 488. 

Me.—^Bartlett v. Mclntire, 79 A. 625, 

108 Me. 161. 

20 C.J. p 169 note 51. ^ 


§ 151. Mutiliation 

The general rule is that a ballot which has been 
mutilated by the voter should not be counted, although In 
the absence of a statutory prohibition if the intent of the 
voter can be ascertained it is not improper to count such 
a ballot; but where the mutilation is by the election of¬ 
ficials the ballot should be counted. Ordinarily it will 
be presumed that the mutilation was by the election of¬ 
ficials, and evidence is admissible to show by whom It 
was done. A ballot defectively printed or cut by the 
printer cannot be counted. 

While in jurisdictions in which there is no statu¬ 
tory prohibition as to counting mutilated ballots, 
where the intent of the voter can be ascertained 
from the ballot cast, in the light of the surrounding 
circumstances, a mutilated ballot may be counted,15 
when a ballot is shown to have been mutilated by 
the voter it is generally held that the ballot should 
not be counted.15 On the other hand, a ballot shown 
to be mutilated by act of election officials should 

column as to the party name and cer¬ 
tain candidates, and horizontal lines 
through certain names in such col¬ 
umn, is not a mutilated ballot and is 
entitled to be counted for the candi¬ 
dates not marked out by the horizon¬ 
tal lines.—Stubbs v. Moursund, Tex. 
Civ.App., 222 S.W. 632, dismissed for 
want of jurisdiction. 

Seal 

Ballot containing imprint of seal 
must be rejected.—^Bvans v. Reiser, 2 
P.2d 615, 78 Utah 253, rehearing de¬ 
nied 3 P.2d 253, 78 Utah 307. 

Tom ballot 

(1) Under some statutes a ballot 
torn by the voter is void.—^People v. 
Smith, 176 N.T.S. 608. 

(2) Where the upper part of a bal¬ 
lot containing the name of the con- 
te^tee is missing, and it cannot be 
ascertained whether the ballot was 
marked in the missing portion, or 
the nature of the mark, the bal¬ 
lot should be rejected.—Conley v. 
Hile, 193 N.E. 95, 207 Ind. 488. 

(3) So a ballot having a tear about 
half an inch one way and an inch 
the other way, and undoubtedly torn 
by the voter in making ah erasure, 
cannot be counted.—^Hansen v. Llnd- 
ley, 102 P.2d 1058, 152 Kan. 63. 

(4) However, the fact that a tri-* 
angular piece, about an inch in length 
along the hypotenuse of the triangle, 
is torn off of the corner of a ballot, 
does not render the ballot invalid, 
where there was no evidence that 
the tear was made by the voter.— 
Hansen v. Llndley, supra. 

(5) It has been held that a bal¬ 
lot should not be rejected because 
a votor had simply tom off the top 
part of it, declining to vote for the 
first names on the same, but had 
cast the balance of the ballot intact. 
—^Bray v. Baxter, 86 S.E. 163, 171 
N.a 6. 


Beason for rule % 

A voter who mutilates his ballot 
can obtain another. 

Mont.—Carwile v. Jones, 101 P. 153, 
38 Mont. 590. 

N.T.—People v. Smith, 176 N.T.S. 
608. 

Ohio.—Williams v. Barker, 4 Ohio 
N.P.,N.S.. 696. 

Right to new ballot in case of mis¬ 
take see infra § 204. 

Erasure 

(1) An attempted erasure of 
names on a ballot constitutes a 
mutilation so as to require rejection 
of the ballot.—Williams v. Barker, 
4 Ohio N.P.,N.S., 596. 

(2) Erasure in square opposite 
name of a candidate for another office 
to extent that it rubbed out party 
designation within square constitutes 
a mutilation of the ballot.—McArtor 
V. State, 148 N.B. 477, 196 Ind. 460. 

(3) Similarly a ballot is mutilated 
and vitiated by an erasure in the 
square in front of a candidate’s name 
wearing a hole through the paper.— 
Conley v. Hile, 193 N.E. 95, 207 Ind. 
488. 

(4) An erasure of a blue pencil 
mark on a ballot constitutes a mutila¬ 
tion so as to void the ballot.—Con¬ 
ley V. Hile, supra. 

Erasure: 

As distinguishing mark see infra 
§ 188. 

In indicating voter’s choice see in¬ 
fra § 181. 

Holes 

In view of a statute rendering void 
ballots torn or defaced, a ballot con¬ 
taining holes made by the voter can¬ 
not be counted.—^People v. Smith, 176 
N.T.S. 608. 

Unes 

A ballot containing perpendicular 
lines running through all party col¬ 
umns, unsuccessfully erased in one 
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be counted.^'^ Where a ballot appears to have been 
mutilated, it will be presumed to have been done 
after it was counted by the election officers at 
any rate evidence is admissible to show that a muti¬ 
lated ballot was intact when voted.i® It may also 
be shown that the mutilation of a ballot was done 
intentionally by the voter.20 

A ballot defectively cut by the printer so as to 
eliminate essential matter is a mutilated ballot 
which cannot- be counted,21 and the same is true of 
a ballot so printed that a part of the circles and 


§ 153 

squares on the ticket do not appear ,22 although 
where there is an imperfection in the printing of 
the ticket of one party on the ballot it may be 
counted where properly marked for the candidates 
on another ticket which is perfectly printed.23 

Under a statute forbidding the deposit in the bal¬ 
lot box of official ballots unless they are certified by 
the city clerk ballots from which such certificate 
has been accidentally omitted by the printer are 
still entitled to be counted after being deposited in 
the ballot box.24 


B. OFFICIAL BALLOTS 


§ 152. In General 

a. Definition 

b. General principles 

a. Definition 

An official ballot is a ballot prepared for an election 
or caucus, by public authorities, at public expense. 

As used in election statutes, an official ballot is a 
ballot prepared for an election or caucus, by public 
authority, at public expense.25 

b. General Principles 

Although not universally utilized, In some Jurisdic¬ 
tions under constitutional requirement popular elections 
must be by secret official ballots. 

While in some jurisdictions an “official ballot” in 
the usual meaning of the term does not exist,2€ 
as discussed in § 153 infra, statutes usually provide 
for and require official ballots. In some jurisdic¬ 
tions by reason of constitutional requirements, elec¬ 


tions by the people are by secret official ballots.27 
The object of an official ballot is not to furnish vot¬ 
ers with information as to the persons who are 
candidates of their respective parties, or of any 
party, but to enable them readily to indicate, in 
the prescribed form, the candidates of their individ¬ 
ual choice.28 The validity of a ballot cast in a vil¬ 
lage election is determined by the same tests that 
are applicable to ballots cast in urban elections .22 

§ 153. Statutory Provisions 

Legislative provisions for the preparation and print¬ 
ing of official ballots at public expense are mandatory and 
valid, originating with the so-called Australian ballot 
laws. In many Jurisdictions the legislatures have vari¬ 
ously provided for the adoption and purchase of voting 
machines. 

The legislature may provide for the printing of 
official ballots,20 and in many jurisdictions official 
ballots are, under applicable statutes, prepared. 


17. Mont.—Carwile v. Jones, 101 P. 

153. 28 Mont. 590. 

Cnipped ballots not rejected 
Where ballots were of the size pre¬ 
scribed by the statute when voted, 
making: a reasonable allowance for 
shrinkage of the paper after drying, 
they could not be rejected because 
they were clipped after they were 
voted.—Cross v. Keathley, 105 S. 
W. 854, 119 Tenn. 667. 

Marks and hole in bundling ballots 
Ballot having hole in circle under 
Republican emblem and mark ex¬ 
tending for some distance from hole 
caused by being tied up with other 
ballots and wire having been pushed 
through ballot should be counted. 
—^Evans v. Reiser, 2 P.2d 615, 78 
Utah 253, rehearing denied 3 P.2d 
263, 78 Utah 307. 

la* Utah.—^Evans v. Reiser, supra. 
20 C.J. p 169 note 47. 

ITotation 

A notation on back of a ballot of 
mutilated ballots, signed by the 


judge and election inspector, must 
be presumed to have been made by 
the election officers after the ballot 
had been voted and counted.—Con¬ 
ley V. Hile, 193 N.B. 95, 207 Ind. 
488. 

19. Mo.—^Lankford v. Gebhart, 32 S. 
W. 1127, 130 Mo. 621, 51 Am.S.R. 
585. 

20. Ill.—^Kreitz v. Behrensmeyer, 17 
N.B. 232, 125 Ill. 141, 8 Am.S.R. 
349. 

21. Ill.—^Isenburg v. Martin, 127 N. 
E. 663, 293 Ill. 408. 

Matters eUminated 
The cutting of a ballot by the print¬ 
er so as to eliminate the heading 
"Official Ballot,** the party circles, 
and party designations, constitutes a 
mutilation.—^Isenburg v. Martin, su¬ 
pra. 

22. Ill.—^Kerr v. Flewelling, 85 N.B. 
624, 236 Ill. 326. 

23. Ill.—Slenker v. Engel, 96 N.E. 
618, 260 Ill. 499. ■ 
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24. Mass.—O'Connell’ v. Mathews, 
59 N.B. 195, 177 Mass. 518. 

25. Colo.—^Littlejohn v. People, 121 
P. 159, 162, 52 Colo. 217, Ann.Cas. 
1913D 610. 

Similar deflnitioiL 

A ballot prepared for any election, 
caucas, or primary by public au¬ 
thority and at public expense.— 
Sweeney v. Natick, 88 N.E. 917, 918, 
202 Mass. 539. 

26. S.C.—^Easier v. Blackwell, 10 S. 
B.2d 160, 195 S.C. 15. 

27. Ky.—Jefferson County ex rel. 
Grauman v. Jefferson County Fis¬ 
cal Court, 117 S.W.2d 918, 273 Ky. 
674—^Nall V. Tinsley, 54 S.W. 187, 
107 Ky. 441, 21 Ky.L.R. 1167. 

28. Ill.—^Patterson v. Johnston, 169 
N.B. 211, 328 Ill. 101—People v. 
Czarnecki, 100 N.E. 283, 256 Ill. 
320. 

29. N.T.—Dollard v. Bowdoin, 265 N. 
Y.S. 68, 148 Mlsc. 42. 

30. N.M.—^Wilson v. Gonzales, 106 
P.2d 1093, 44 N.M. 599. 
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printed, and distributed at public expense.^i Such 
statutory provisions are mandatory both as to the 
preparation and the distribution of the ballots.S^ 
The system originated with the so-called Australian 
ballot laws, the distinguishing feature of which is 
that every elector shall be permitted to vote for 
whom he pleases, by depositing a ticket bearing the 
names of the persons for whom he wishes to vote 
in a receptacle provided for the purpose, in such a 
way as to secure to the elector the privilege of com¬ 
plete and inviolable secrecy in regard to the per¬ 
sons for whom he voted.33 In general it may be 
said that the so-called Australian ballot acts, which 
are intended to prevent corruption and the conse¬ 
quent debasement of the franchise,34 have been sus¬ 
tained by the courts in the various forms in which 
they have been enacted in many of the states in 
this country.35 A ballot law which unjustly dis¬ 
criminates between the electors and tends to de¬ 
feat their will cannot be upheld.36 

Voting machines. As stated in Constitutional 
'Law § 140 c, a legislative delegation of authority 
to the county courts to install voting machines in 
precincts to be determined by the courts is not in¬ 


valid. So the legislature may authorize a trial 
adoption of voting machines.37 

In some jurisdictions election officials have statu¬ 
tory authority to submit to the voters the question of 
voting by voting machines, and, if approved, to 
purchase and install for experimental use a limited 
number of machines, subject to the requirements of 
the election statutes, without submitting such mat¬ 
ters to the electorate; likewise, as preliminary to 
adoption of the voting machine method of voting 
and to sound out public sentiment, election officials 
have statutory authority to borrow or acquire oth¬ 
er than by purchase any number of machines for 
experimental purposes without submitting the ques¬ 
tion to the voters.®® 

In other jurisdictions the question of adoption of 
the voting machine method of voting may under 
statute, be submitted to the voters,®® and the type 
of machine to be used must be certified by the sec¬ 
retary of state by. a certificate of approval and 
similarly, where the voting machine method is to 
be discontinued after once adopted, the question of 
discontinuance may, under statutory authorization, 


31. Fla.—State ex rel. Harris v. Be- 
lote, 143 So. 881, 106 Fla. 938. 
Hawaii.—^Kalauokalani v. Brown, 29 
Hawaii 317. 

Mo.—^Bradley v. Cox, 197 S.W. 88, 
271 Mo. 438. 

Neb.—Wahlquist v. Adams County, 
144 N.W, 171, 94 Neb. 682. 

20 C.J. p 140 note 62. 

Liability of county see Counties § 
209. 

Tn XUiiLOis 

(1) The “Ballot Law’* is complete 
within itself.—^Jacob v. City of 
Peoria, 260 Ill.App. 525, affirmed 178 
N.E. 105, 345 Ill. 222. 

(2) Its sreneral provisions were 
borrowed from an Australian ballot 
law.—Jacob v. City of Peoria, supra. 

(3) The principal objective was to 
enforce the secrecy of the ballot as 
contradistinguished from the old 
viva voce or open ballot system of 
voting.—Jacob v. City of Peoria, su¬ 
pra. 

(4) Ballots must be printed and 
■ distributed at public expense.—Stu¬ 
art V. Carr, 160 N.E. 158, 328 Ill. 
626. 

legislative duty 

The insertion of provision in con- 
rstitution that popular elections 
should be by secret official ballot 
imposed imperative duty on legisla¬ 
ture to pass laws for enforcement 
of such provision.—^Jefferson County 
ex rel. Grauman v. Jefferson Coun¬ 
ty Fiscal Court, 117 S.W.2d 918, 273 
Ky. 674. 


32. Ind.—Current v. Luther, 72 N.E. 
556, 164 Ind. 252. 

20 C.J. p 140 note 63. 

Absence of nominations 

(1) Officers in charge of election 
of judges were required to have bal¬ 
lots printed, regardless of whether 
nominations made were valid.—Stu¬ 
art V. Carr, 160 N.E. 158, 328 Ill. 
626. 

(2) The reason is that the voters 
are entitled to an opportunity to in¬ 
sert the names of persons they wish 
for the offices.—Stuart v. Carr, su¬ 
pra, 

33. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

Mo.—Ex parte Oppenstein, 233 S.W. 
440, 289 Mo. 421. 

Philippine.—U. S. v. Cueto, 38 Philip¬ 
pine 935—Gardiner v. Romulo, 26 
Philippine 521. 

20 C.J. P 140 note 61. 

Object of official ballot provided 
under such law was not to abridge 
the freedom and initiative of the 
citizen in the exercise of the right to 
vote according to his desire, but to 
preserve the integrity and purity of 
an election by the prevention of 
fraud, trickery, and corruption, and 
to secure the secrecy of the vote and 
the voter from intimidation, coercion, 
and reprisal without any abridge¬ 
ment of his rights in the enjoyment 
of the elective franchise. 

Ind.—^Werber v.' Hughes, 148 N.E. 
149, 196 Ind. 542. 

Md.—Jackson v, Norris, 195 A. 676, 
173 Md. 579. 


Mont.—State v. Keating, 163 P. 1156, 
53 Mont. 371. 

34. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

20 C.J. p 140 note 65. 

35. Ga.—Stewart v. Cartwright, 118 
S.E. 859, 862, 156 Ga. 192, citing 
Corpus Juris. 

20 C.J. p 140 note 66. 

36. N.T.—^Hopper v. Britt, 96 N.E. 
371, 203 N.T. 144, 37 L.R.A.,N.S., 
825, Ann.Cas.l913B 172. 

37. Tenn.—Mooney v. Phillips, 118 
S.W.2d 224, 173 Tenn. 398. 

38. Fla.—State ex rel. Landis v. 
Crume, 180 So. 38, 131 Fla. 848. 

39. Pa.—Scott V. Holmes, 12 Pa. 
Dist. & Co. 207. 

Typo of election 

Submission of adoption must be at 
general, and not at primary, elec¬ 
tion.—Scott V. Holmes, supra. 

40. Pa.—^In re Voting Machines, 14 
Pa.Dist. & Co. 207. 

Bevooation of approval 

(1) Where voting machine has 
been approved by secretary of com¬ 
monwealth and no change made in 
machine, the approval once given 
cannot be revoked.—^lu re Voting Ma¬ 
chines, supra. 

(2) But a reexamination of q:ia- 
chine may be initiated upon com¬ 
plaint of an elector under oath al¬ 
leging a change in device, accom- 
paijied by statutory fee or bond.— 
In re Voting Machines, supra. 
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be submitted to the voters.^^ 

In still other jurisdictions statutory authority is 
given election officials to adopt a kind of voting 
machine approved by the secretary of state, and in 
the absence of action by the election officials, the 
secretary of state is authorized to adopt a kind of 
voting machine ^nd, where the time for con¬ 
tracts by election officials for the purchase of the 
machines is fixed by statute with a provision that 
upon failure of the officials so to contract the sec¬ 
retary of state under approval of the attorney gen¬ 
eral may make such contracts, failure of the elec¬ 
tion officials so to contract passes the duty of con¬ 


tracting for the purchase of the machines to the 
secretary of state.**® 

Under some statutes a voting machine board has 
power and authority to select and buy the make 
and type of voting machine required under the laws 
of the state;** in the performance of this duty 
the board is not subject to the control, advice, ap¬ 
proval, or ratification of the state central purchas¬ 
ing bureau;*® and may conduct negotiations and 
make the contract to buy, with or without competi¬ 
tive bidding, and on such terms as are authorized 
and believed by it to be in the public interest.*® 


41. Pa.—Scott V. Holmes, 12 Pa.Dist 
& Co. 207. 

Majority vote, required 

In the absence of a majority vote 
favoring discontinuance, an attempt 
to discontinue the use of the vot¬ 
ing machines is ineffective.—Munce 
V. Beamish, 48 Dauph.Co., Pa., 432. 

42. N.T.—Ottinger v. Voorhis, 148 
N.E. 784, 241 N.Y. 49, affirming 210 
N.Y.S. 193, 213 App.Div. 561. which 
affirmed Ottinger v. Vorhies, 211 
N.Y.S. 861. 

43. N.Y.—Ottinger v. Voorhis, su¬ 
pra. 

Nature of duty 

Even though the purpose of the 
statute authorizing election officials 
or the secretary of slate to con¬ 
tract for the purchase of voting ma¬ 
chines clearly was to secure such 
machines for use at specified elec¬ 
tions, since the ultimate purpose was 
permanent use of the machines at 
elections, where the election offi¬ 
cials and secretary of state alike 
failed to contract in time for the 
purposed elections, nevertheless the 
duty of the secretary of state is con¬ 
tinuing until discharged.—Ottinger 
V. Voorhis, supra. 

OlstrlbutioiL of expense 

Under a statute requiring election 
officials or the secretary of state to 
contract for the purchase of specified 
percentages of voting machines for 
various elections so as to distribute 
the cost over such years, and neither 
the election officials nor the secre¬ 
tary of state timely so contracted, 
a lump purchase so as to thrust the 
entire cost on one year cannot be 
authorized.—Ottinger v. Vorhies, 211 
N.Y.S. 861, affirmed Ottinger v. Voor¬ 
his, 210 N.Y.S. 193, 213 App.Div. 561, 
which was affirmed 148 N.E. 784, 
241 N.Y. 49. 

44. Md.—^Jackson v. Norris, 195 A. 
576, 173 Md. 679. 

Tsrpe of machine proper to purchase 

(1) A contract by a voting ma¬ 
chine board to purchase machines 
displaying ballot on which name of 
each of three or more candidates for 
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party nomination to state office ap¬ 
pears more than once in order to per¬ 
mit first and second choices is not 
invalid as violating election law, in 
view of provisions of statute creat¬ 
ing such board that machines pur¬ 
chased thereby shall substantially 
comply with such law and preclude 
each voter from voting for any can¬ 
didate for same office more than 
once.—Jackson v. Norris, supra. 

(2) A contract to purchase ma¬ 
chines, permitting voter to indicate 
first and second choices among three 
or more candidates for same party 
nominations to same office by either 
single movement of lever or move¬ 
ment of separate levers for each 
choice, is nqt invalid.—Jackson v. 
Norris, supra. 

(3) The voting machines, in view 
of a statute requiring that such ma¬ 
chines permit voters to vote for any 
persons for whom they are entitled 
to vote, should permit casting of 
votes by writing in names, although 
earlier statute required rejection of 
such ballots.—Jackson v. Norris, su¬ 
pra. 

(4) A contract for machines not 
providing for casting of votes for 
others than candidates whose names 
appear on official ballot, although 
otherwise substantially complying 
with statutory provisions and board’s 
specifications, is unauthorized.— 
Jackson v. Norris, supra. 

(5) Machines of same or different 
make or type from same or different 
contractor with added equipment req¬ 
uisite for such voting at additional 
expense suggested by contractor in 
exercise of the board’s discretion 
may be purchased, whether purchase 
thereof at price suggested or less 
is for public advantage being ques¬ 
tion for board.—Jackson v. Norris, 
supra. 

Validity of contract 

(1) A contract to purchase ma¬ 
chines without equipment' enabling 
electors to write in names of others 
than candidates named on official 
ballots is not valid on theory that 
board’s specifications that contractor 
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should furnish machines in strict 
accordance with statutory require¬ 
ments imported into contract require¬ 
ment that machines permit each vot¬ 
er to vote for any person for whom 
he is entitled to vote.—Jackson v. 
Norris, 195 A. 576, 173 Md. 579. 

(2) A wholly executory contract to 
purchase machines preventing elec¬ 
tors from exercising their elective 
fra.nchise under constitution is void 
for lack of power in such board to 
make contract.—Jackson v. Norris, 
supra. 

45. Md.—^Jackson v. Norris, 196 A. 

576, 173 Md. 579. 

Power of central purchasing bureau 

(1) The statute creating and defin¬ 
ing power of central purchasing bu¬ 
reau impliedly excludes from its 
operation all boards of election 
supervisors, who are authorized by 
statutes to purchase election sup¬ 
plies at expense of a city or re¬ 
spective counties, state officers, 
boards, etc., included being limited 
to those whose accounts are payable 
by state comptroller from funds ap¬ 
propriated by general assembly.— 
Jackson v. Norris, supra. 

(2) The statute creating central 
purchasing bureau did not remit 
thereto power to purchase or duty 
to determine and formulate stand¬ 
ards of voting machines which vot¬ 
ing machine board was authorized 
to purchase by later act, creating 
such board for express purpose of de¬ 
termining type and make of ma¬ 
chines acquired by it.—Jackson v. 
Norris, supra. 

46. Md.—Jackson v. Norris, supra. 
Baltimore city charter Inapplicable 

The provisions of Baltimore city 
charter, requiring advertisements 
and competitive bidding before city 
departments, special commissions, 
or boards may contract to purchase 
supplies or materials, are inapplica¬ 
ble to contracts of special city board 
authorized by statute to purchase 
voting machines, such provisions be¬ 
ing confined to municipal agencies, 

‘ ivhereas such board is of purely leg- 



§ 154 

§ 154. Necessity for Use 

Whether by reason of mandatory legislatfve prohibi¬ 
tion of any but official ballots or by reason of the adop¬ 
tion of the Australian ballot system, official ballots must 
generally be used in popular elections; but under some 
statutes, if the official ballots are not provided or are 
exhausted, unofficial ballots may be used, provided they 
are without indorsement. 

The legislature may prohibit the use of ballots 
other than official ballots.^^ a statutory provision 
that none but official ballots shall be counted is 
mandatory.'^s Even in the absence of a statutory 
prohibition of ballots other than official ballots, the 
adoption of the Australian ballot system, discussed 
supra § 153, renders mandatory the use of official 
ballots, except where statutes otherwise provide.^® 
However, by reason of statutory exception in some 
jurisdictions, unofficial ballots may be used when 
official ballots are not provided or are exhausted,^® 
in which case, under express statutory provisions, 
the unofficial ballots must be without indorsement. 

§ 155. Duty to Prepare and Furnish 

While there is authority that even when official bal¬ 
lots are required there Is no duty imposed upon any per¬ 
son to furnish such ballots, under applicable statutes of¬ 
ficial ballots must be furnished by the county or by speci¬ 
fied officials, and even if no duty Is imposed by consti¬ 
tutional or statutory provisions the election officials pre¬ 
paring the ballots must furnish the official ballots. Un¬ 
official ballots, when permissible, may be furnished by 
the voters. Statutory provisions and rules and regula¬ 
tions as to preparation and distribution must be strictly 
followed, and the election officials act ministerially. The 
number of ballots provided must be adequate, but, if in¬ 
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adequate, additional ballots may be supplied unless the 
inadequacy is due to statutory provisions. 

In some jurisdictions there is no constitutional 
or statutory duty imposed upon any person to fur¬ 
nish official ballots, even though such ballots are 
required,52 but an established custom and practice 
of the political parties to furnish ballots is not il¬ 
legal. 53 A statutory liability of counties for the 
expense of printing ballots has been held to impose 
a duty upon the county through the county clerk 
to have the ballots printed,®* and where by a mis¬ 
take of the clerk the ballots first printed, which 
had been paid for by the county, were rendered 
useless, this fact did not relieve the county from 
the duty of procuring and furnishing at public ex¬ 
pense new ballots for the use of' the voters.55 In 
other jurisdictions various officials have a statutory 
duty to provide ballots.®® Moreover, even in the 
absence of constitutional or statutory provisions, 
election officials who prepare the ballots have the 
clear duty of doing so in such a manner, when rea¬ 
sonably possible, as to comply effectively with con¬ 
stitutional mandates to preserve the purity of elec¬ 
tions and guard against abuse or misuse of the 
elective franchise.®*^ However, where, as> stated 
supra § 154, unofficial ballots may be used when 
official ballots are not provided or are exhausted, 
such unofficial ballots may be provided by the in¬ 
dividual voter. 5 5 

Statutory provisions as to the preparation and 
distribution of ballots must be strictly followed,53 
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islative origin.—Jackson v. Norris, 
supra. 

47. N.M.—^Wilson v. Gonzales, 106 
P.2d 1093, 44 N.M. 599. 

48. Mo.—^Bradley v. Cox, 197 S.W. 
88, 271 Mo. 438. 

20 C.J. p 141 note 77. 

49b Alaska.—^Territory v. Canvass¬ 
ing Board, 5 Alaska 602, 618. 
Analocrv 

An official ballot is of the very 
essence of the Australian ballot sys¬ 
tem, and such system "'with a total 
absence of an official ballot would 
he like the play of Bamlet with Ham¬ 
let left out"—Territory v. Canvass¬ 
ing Board, supra. 

50, Alas-ka.—Territory v. Canvass¬ 
ing Board, supra. 

20 C.J. p 141 note 78. 

51. N.T.—^People v, Onondaga Coun¬ 
ty Canvassers, 29 N.E. 327, 129 N. 
T. 395, 14 L..R.A. 624. 

Bequlremeiit of Indoxsemeat of offi¬ 
cial ballots iBAppUcable 
A statutory requirement of in¬ 
dorsement of official ballots applies 
to the official ballots and not to the 
unofficial ballots authorized in excen- 
tional cases and required to be with¬ 


out Indorsement.—^People v. Onon¬ 
daga County Canvassers, supra. 

52. S.C.—Gardner v. Blackwell, 166 
S.E. 338, 167 S.C. 313. 

OfflcezB not required to furnish offi¬ 
cial ballots 

(1) Governor, state board of can¬ 
vassers, state election commissions, 
or managers of elections.—Gardner 
V. Blackwell, supra. 

<2) Secretary of state and fed¬ 
eral election commissioners. 

TJ.S.—Smith V. Blackwell, C.C.A.S.C., 
115 F.2d 186, affirming, D.C., 34 F. 
Supp. 989. 

S.C.—Gardner v, Blackwell, 166 S.E. 
338, 167 S.C. 313. 

63. S.C.—Gardner v. Blackwell, su¬ 
pra. 

54. Neb.—^Wahlquist v. Adams 
County, 144 N.W. 171, 94 Neb. 
682. 

55. Neb.—Wahlquist v. Adams 
County, supra. 

56. dounty clerk 

Ill.—Stuart V. Carr, 160 N.E. 168, 328 
Ill. 626. 

Mo.—^Bradley v. Cox, 197 S.W. 88, 
271 Mo. 438. i 
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N.T.—People v. Wood, 42 N.E. 536, 
148 N.T. 142. 

County court clerk 
Ky.—Judd V. Pojk, 102 S.W.2d 325, 
267 Ky. 408. 

Neb.—Wahlquist v. Adams County, 
144 N.W. 171, 94 Neb. 682. 
Secretary of state 

Mass.—Manser v. Secretary of Com¬ 
monwealth, 16 N.E.2d 868, 301 Mass. 
264. 

Secretary of territory 
Hawaii.—^Kalauokalani v. Brown, 29 
Hawaii 317. 

Boards of election commissioners 

In city, town, or village elections. 
Ill.—Stuart V. Carr, 160 N.E. 158, 328 
ni. 626 . 

Ind.—^Remster v. Sullivan, 76 N.E. 
860, 36 Ind.App. 385. 

57. Mich.—^Elliott v. Secretary of 
State, 294 N.W. 171, 296 Mich. 245. 

sa N.T.—People v. Wood, 42 N.E. 
536, 148 N.Y. 142. 

S9, Tex.—^Dunagan v. Jones, Civ. 
App., 76 S.W.2d 219, 221, dting 
CorDUS iTilxIb. 

20 C.J. p 141 note 80. 
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as must rules and regulations of the secretary of 
state.®® The acts of the officials in having the bal¬ 
lots printed are ministerial, rather than judicial,®^ 
and they have no power to determine questions of 
the constitutionality of the laws; nor may they re¬ 
fuse to observe them.®^ Similarly the printer has 
no power to determine whether the ballots conform 
to constitutional and statutory requirements.®® 
Where under the statute objections to the certifi¬ 
cates of nomination and nomination papers and 
other questions arising in the course of the nom¬ 
ination of candidates are to be considered by the 
board of elections and their decision is to be final, 
the courts will not interfere in matters of detail 
pertaining to the printing of the official ballots.®^ 

The statutory duty of the custodian of voting 
machines to deliver such machines to the polling 
places does not require delivery to any person or 
body, but simply to the polling place.®® 

Number, Where although the number of ballots 
prescribed by statute is furnished to a precinct, nev¬ 
ertheless the insufficiency in their number prevents 
a substantial number of persons entitled to vote and 
who offered to vote from exercising their privilege, 
the election is not a free and equal one within the 
meaning of the constitutional provision requiring 
such an election,®® but it must appear that the per¬ 
sons thus prevented from voting would have so vot¬ 
ed as to change the result of the election.®*^ If the 
deficiency in number is due to the inadequacy of 
the law, additional ballots cannot be furnished; if 
due to the act of an individual, either through in¬ 


advertence or fraud, additional ballots may be sup¬ 
plied.®® So where the supply of regular and sam¬ 
ple ballots is exhausted, and ballots for former elec¬ 
tions are available, it is not improper for the elec¬ 
tion officials to change such former ballots so as 
to comply with the official ballot to be used and to 
issue such changed ballots to the electors.®® Un¬ 
der a statute requiring not less than one voting 
booth for each one hundred qualified voters and 
not less than five in each precinct, where voting 
machines are used at least five machines must be 
furnished in each precinct.7® 

Compensation, In the absence of a statutory pro¬ 
vision, it would seem that officers charged with 
the duty of preparing and distributing ballots are 
not entitled to compensation for their services.*^^ 

§ 156. Form and Contents in General 

Under constitutional or statutory provisions for elec¬ 
tion by ballot, written or printed ballots are necessary. 
The form and contents are usually regulated by the con¬ 
stitutions or statutes, or, under delegated authdrity, by 
the secretary of state, and such regulations must be fol¬ 
lowed. Statutory sample ballots are merely illustrative 
and yield to conflicting positive regulations. In some Ju¬ 
risdictions a statutory duty is imposed upon certain of¬ 
ficials to certify the form and arrangement of the ballots 
within a specified time. 

Constitutional or statutory provisions requiring 
elections to be by ballot are construed to require a 
written or printed ballot.*^® In some jurisdictions 
the form and contents of ballots is specified by the 
constitution.*^® However, the legislature may speci¬ 
fy the form,7^ or may delegate the power to the 


Time for distribution. 

Secretary of territory need not de¬ 
liver to clerk of city and county of 
Honolulu territorial general election 
ballots at least three days before 
the election, in view of a statutory 
requirement that the ballots shall re¬ 
main sealed until the opening of the 
polls.—Kalauokalanl v. Brown, 29 
Hawaii 317. 

ea Mich.—^Elliott V. Secretary of 
State, 294 N.W. 171, 295 Mich. 245. 

61. Ill.—Stuart v. Carr, 160 N.B. 
158, 328 Ill. 626. 

Ind.—^Remster v. Sullivan, .75 N.B. 
860, 36 Ind.App. 385. 

62. Ill.—Stuart v. CarT, 160 N.B. 158, 
328 Ill. 626. 

63. Ill.—Stuart v. Carr, supra. 

64. Ohio.—State v. Bhrman, 2 Ohio 
S. & C.P. 400, 4 Ohio N.P. 505. 

65. Tenn.—^Mooney v. Phillips, 118 
S.W.2d 224, 173 Tenn. 398. 

66. Ky.—^Wallbrecht v. Ingram, 175 
S.W. 1022, 164 Ky. 463—Hocker v. 
Pendleton, 39 S.W. 260, 100 Ky. 
726, 19 Ky.L. 136. 


67. Ky.—^Bargo v. Tedders, 71 S.W. 
2d 660, 254 Ky. 341. 

68. Ky.—Rice v. Jones, 63 S.W.2d 
474, 250 Ky. 385. 

Omission of candidates’ names 
Supplemental ballots may be fur¬ 
nished where ballots furnished did 
not contain names of any candidates 
for magistrate.—^Rice v. Jones, su¬ 
pra. 

69 . Wis.—In re Burke, 282 N.W. 598, 
229 Wis. 545. 

70. Md.—Cotton v. Ennis, 165 A. 479, 
164 Md. 1. 

Effect of statutory discretion of elec¬ 
tion officials 

Such construction is not impliedly 
repealed by statute authorizing elec¬ 
tion supervisors to use voting ma¬ 
chines under such rules as they 
deemed advisable.—Cotton v. Ennis, 
supra. 

71. Pa.—^Lewls v. Montgomery 

County, 2 Pa.Dist. 678. 

20 C.J. p 142 note 91. 

72. Ohio.—State v. Miller, 99 N.B. 
1078, 87 Ohio-St. 12, 44 Li.R.A.,N.S.. 
712, Ann,Cas.l913E 761. 
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73. Ala.—^Tommie v. City of Gads¬ 
den, 158 So. 763, 229 Ala. 521. 

Determination of compliance 

In determining whether constitu¬ 
tional requirements as to form have 
been complied with, the purpose of 
the constitutional requirement should 
be kept in mind.—^Tommie v. City of 
Gadsden, supra. 

74. Ill.—Martin v. Hart, 129 N.E. 
693, 296 Ill. 149. 

Or.—^Putnam v. Kozer, 250 P. 625, 
119 Or. 535. 

Pa.—^Winston v. Moore, 91 A. 620, 
244 Pa. 447. 

20 C.J. p 142 note 92. 

Candidates and voters alike are 
subject to the legislative power to 
regulate the form of the official bal¬ 
lot.—^Wasson v. Woods, 29 Pa.Dlst. 
823, 48 Pa.Co. 167, 22 Dauph.Co. 216, 
67 Pittsb.Leg.J. 676, affirmed 109 A. 
214, 265 Pa. 442. 

Form for particular elections 

The legislature has the right to 
prescribe the form of ticket to be 
used when a particular kind of an 
election is to be held.—Akers v. Rem- 
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secretary of stateBoth as to paper ballots^® 
and voting-machine ballots^^ the officials in charge 
of the preparation act ministerially and are with¬ 
out discretion as to the form to be used, and neither 
they^S nor the printer*^® have authority to deviate 
from the legislative regulation of the form to be 
used. 

In some jurisdictions a circle at the head of the 
columns is a statutory requisite,^® and in the case 
of a machine ballot a single lever for voting a 
straight party ticket may be a statutory requisite.^^ 

Under some statutes ballots in presidential elec¬ 
tion years must have a square for the voter’s mark 
after the presidential and vice-presidential nom¬ 
inees at the head of the names of presidential elec¬ 
tors, and not after the names of presidential elec¬ 
tors. ^2 

In many jurisdictions by reason of statute blanks 
for the writing or pasting in of names next to the 
printed, names are essential.^^ The fact that blanks 


for the names of persons whose names are not on 
the ballot are provided does not conflict with statu¬ 
tory provisions that the person or persons receiving 
the highest vote shall be declared elected.®^ 

The purpose of sample ballots sometimes set forth 
in the statutes is largely illustrative and explana¬ 
tory, and while such sample ballots must control as 
to matters not otherwise provided for, and may 
throw light upon the meaning of an ambiguous pro¬ 
vision in the statute, such forms must yield to posi¬ 
tive declarations with which they conflict.25 

Where a municipal charter provides that all mu¬ 
nicipal elections, except as otherwise provided, shall 
be conducted and held in accordance with state 
laws as to general elections, general statutory req¬ 
uisites as to the form of official ballots control 
thus a provision of the general election statute that 
municipal election ballots shall have on the back in 
specified type the words “Municipal Ticket” should 
be complied with,27 although directory, rather than 


inffton,. Tex-Clv.App., 116 S.W.2^ 714, 
error dismissed. 

76. Pa.—In re Brown's Election, 17 
Pa.Dist. 1088. 

76. N.Y.—Burr v. Voorhis, 128 N.B. 
. 220, 229 N.T. 382, affirming 182 

N.Y.S. 917, 192 App.Dlv. 909. 

Pa.—Lesniak v. Lawler, 30 Pa.Dist. 
& Co. 424. 

77. Pa,—Lesniak v. Lawler, supra. 

78. Pa.—^Davidowitz v. Philadelphia 
County, 187 A. 585, 324 Pa. 17. 

7!8. Idaho.—^Peltham v. Simmonds, 
61 P.2d 409, 57 Idaho 49. 

80. Ohio.—State ex rel. Sawyer v. 
Nelfner, 29 lSr.E.2d 215, 137 Ohio 
St. 309. 

The presidential ballot is a "par¬ 
ty column ballot" and comes with¬ 
in provisions of statute requiring a 
circle at the head of party column 
ballots.—State ex rel. Sawyer v. 
Neffner, supra. 

Statnte not repealed 
The statute amending statute re¬ 
lating to separate ballots, and pro¬ 
viding for separation of state from 
national party column ballots, does 
not directly or by implication repeal 
provision of statute requiring a cir¬ 
cle at head of party column bal¬ 
lots.—State ex rel. Sawyer v. Neff¬ 
ner, supra. 

Independent candidate 

A statutory requirement for a 
circle at the head of party columns 
to ^ permit the voting bf a straight 
party ticket does not entitle an in¬ 
dependent candidate to have such a 
circle placed at the head of the col¬ 
umn for the names of Independent 
candidates.—State v. Butterfield, 174 
N.E. 253. 122 Ohio St. 618--West- 
over V. Clark, 82 Ohio C.A. 417. 


81. Pa.—^Davidowitz v. Philadelphia 
County, 187 A. 585, 324 Pa. 17. 

Political body not entitled 

Under voting machine act, vot¬ 
ing machine need provide a single 
lever to record straight vote only 
for candidates of regularly co.isti- 
tuted "political parties," and not for 
“political bodies" arising by. pre¬ 
emption, where voting machine can¬ 
not accommodate them.—^Davido- 
witz V. Philadelphia County, supra. 

82. Kan.—State v. Pettijohn, 194 P. 
328, 107 Kan. 447. 

83. Cal.—Cohn v. Isensee, 188 P. 
279, 45 Cal.App. 531. 

Fla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 78, followed 
in 144 So. 356, 107 Fla. 109—State 
ex rel. Harris v. Belote, 143 So. 
881, 106 Fla. 938. 

Ill.—^People V. Streuber, 227 IlLApp. 

444. 

Ky.—Nuetzel v. Will, 276 S.W. 137, 
210 Ky. 453. 

Neb.—State v. Marsh, 243 N.W. 277, 
123 Neb. 423. 

Pa.—In re Danville Election Con¬ 
test 29 Pa.Dist. 946, 48 Pa.Co. 

445. 

20 C.J. p 141 note 72. 

Judiciary ballots 

(1) In view of statutory provi¬ 
sions permitting elector to write 
on ballot name of person for whom 
he wishes to vote, a provision that 
majority nominee for superior court 
judge shall be printed without op¬ 
posing candidate, with blank space 
following, in which voter may in¬ 
sert any name, is not contrary to 
constitutional provisions requiring 
judges to be elected at general state 
elections, and designating time of 
general elections.—State v. Bartlett, 
’SO P. 636, 131 Wash. 646. 
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(2) Where statutes governing 
elections of the judiciary provide 
that general election statutes shall 
apply as to matters not covered, 
and no provision exists in the for¬ 
mer statutes .as to blank spaces 
for names of persons whose names 
are not printed on the ballot, a gen¬ 
eral election law provision for such 
blank spaces is applicable to ballots 
in elections of the Judiciary.—State 
ex rel, Zeillnger v. Thompson, 279 
N.W. 462, 134 Neb. 739. 

(3) In such case, the placing of 
blank lines for the writing in of 
names on ballots for election of the 
judiciary is proper.—State ex rel. 
Zellinger v. Thompson, supra. 

(4) A statute pertaining to elec¬ 
tions of judges has been construed 
as not prohibiting the placing of 
blank lines for the convenience of 
voters desiring to write in the names 
of other candidates.—State ex rel. 
Zollinger v. Thompson, supra. 
Kachme ballot 

Right of voter to split his ballot 
among two or more candidates for 
office of president of United States, 
although rendering his vote of no 
effect, is given by law, and voting 
machine must afford him facility 
for exercising that privilege.—Peo¬ 
ple cx rel. Gerling v. Nichols, 206 
N.Y.S. 191, 123 Misc. 811. 

84. Neb.—State ex rel. Zeilinger v. 

Thompson, 279 N.W. 462, 134 Neb. 

739. 

85. Kan.—State v. Petti john, 194 

P. 328, 107 Kan. 447. 

86. Cal.—^Rideout v. City of Los 

Angeles, 197 P. 74, 185 Cal. 426. 

87. Cal.—Rideout v. City of Los 

Angeles, supra. 
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mandatory,®* and municipal election ballots must 
comply with statutory general election provisions 
as to the printing on the ballots instructions to vot¬ 
ers.** Similarly, under charter provisions that the 
arrangement of the machine ballot shall be gov¬ 
erned by the general laws of the state, a municipal 
ballot must be printed in accordance with the gen¬ 
eral election law.*® 

Certification of arrangement and contents. In 
some jurisdictions a statutory duty is imposed upon 
officers with whom certificates of nomination are 
filed to certify to the officers charged with prepa¬ 
ration and printing the ballots the arrangement and 
contents of the ballots.*^ Such duty, where the 
certificates of nomination are valid on their face, 
is ministerial,** and the officers charged with the 
duty cannot justify a refusal to certify the nomi¬ 
nations by setting up facts showing that they were 
not in fact properly made.** So also they must 
send the form of ballot to be used immediately up¬ 
on the expiration of the time allowed for correcting 
certificates of nomination,*4 and they cannot disre¬ 
gard statutory provisions as to the time for certify- 
fying questions or propositions to be voted on.*^ 
Unless required by statute, the certificate need not 
group the names of candidates separately accord¬ 
ing to each certificate of nomination received from 
the officials in charge of nominations.** 

An action to prevent the certifying of names as 
nominees of a particular party is properly brought. 


if maintainable at all, in equity where, the time for 
certifying not having arrived, mandamus will not 
lie.**^ Where in such equitable suit to prevent the 
certification of names of candidates both as nom¬ 
inees of a political party and as independent nom¬ 
inees the nominees defended only as nominees of 
the party, they cannot in a subsequent suit compel 
the certification of their names as independent nom¬ 
inees.** 

Where the sample ballot furnished is by statute to 
be approved by the governor, such approval is a 
prerequisite to the discharge of the duty to furnish 
ballots.** 

The effect of defects and irregularities in the 
form and contents of the ballot is discussed in § 
173 a (2) infra. 

§ 157. Provisions for Separate Ballots 

Except when required expressly or by implication, 
separate ballots need not be used. 

In some jurisdictions the statutes do not require 
a single ballot,^ and a constitutional provision re¬ 
quiring that elections shall be by ballot does not 
require that only one ballot may be used at the 
same election under any and all circumstances.* 
Moreover, under some statutes only one form of 
ballot is to be used in general elections,* and in 
such jurisdictions the names of presidential elec¬ 
tors, presidential and vice-presidential candidates, 
and other candidates are placed on the same bal¬ 


es. Cal.—Hideout v. City of Los 
Angeles, supra. 

89. Cal.—Rideout v. City of Los 
Angetes, supra. 

90. Cal.—^Ashe v. Zemansky, 218 P. 
591. 192 Cal. 83. 

91. Fla.—State ex rel. Barnett v. 
Gray, 144 So. 349, 107 Fla. 73, fol¬ 
lowed In 144 So. 356, 107 Fla. 109. 

XTames of candidates 

(1) In some jurisdictions, by rea¬ 
son of statute, the certificate must 
contain the names of each person 
nominated for office as shown by 
the certificate of nomination re¬ 
ceived from the officials in charge 
of the nominations. . 

• Fla.—State ex rel. Barnett v. Gray, 
144 So. 349, 107 Fla. 73, followed 
in 144 So. 356, 107 Fla. 109. 
■Wis.^State v. Dammann, 226 N.W. 
470, 197 Wis. 93. 

Wyo.—Slate v. Burdick, 46 P. 854, 
6 Wyo. 448, 34 L.R.A. 845. 

(2) This duty has been held to 
relate only to those candidates nom¬ 
inated by primary election or by 
party convention.—State ex rel. Bar¬ 
nett V. Gray, supra. 

(3) Secretary of state should not 


certify name of candidate for state 
office to county clerks while contest 
of nomination is pending.—Sterling 
V. Ferguson, 53 S.W.2d 753, 132 Te.^. 
122 , 

92. Or.—State v. Boyer, 271 P. 46, 
127 Or. 91. 

20 C.J. p 141 note 81. 

Secretary of state 

(1) The duties of the secretary of 
state are purely ministerial with 
reference to certificates of nomina¬ 
tion. 

Or.—State v. Boyer, 271 P. 46, 127 
Or, 91. 

S.D.—State ex rel. Jacobsen v. Mor¬ 
rison, 256 N.W. 150, 63 S.D. 31. 

20 C,J. p 141 note 81 [a]. 

(2) He is not Invested by law 
with any discretion as to the form 
of the ballots or designation of the 
officer.—State v. Kozer, 229 P. 679, 
112 Or. 286, 

93. N.D.—State v. Falley, 76 N,W. 
996, 8 N.D. 90. 

94. Ohio.—State v. Taylor, 45 N.B. 
715, 55 Ohio St. 385. 

Time for certification 
Certificate of secretary of state 
containing names of state can¬ 
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didates must reach county clerks 
in time for them substantially to 
perform statutory duties and post 
list of certified names before order¬ 
ing ballots printed.—Sterling v. Fer¬ 
guson, 53 S.W.2d 763. 122 Tex. 122. 

96. Or.—State v. Boyer, 15 P.2d 
375, 140 Or. 637. 

9SL Wyo.—State v. Burdick, 46 P. 
854, 6 Wyo. 448, 34 L.R.A. 845. 

97. W'ls.—State v. Houser, 100 N. 
W. 964, 122 Wis. 534. 

Injunctive relief see the C.J.S. title 
Injunctions § 115, also 32 C.J. P 
254 note 56, p 255 note 57. 

98. Tex.—^Ferguson v. McCallum, 53 
S.W.2d 768. 122 Tex. 157. 

99. Miss.—^Wood V. State, 142 So. 
747, 169 Miss. 790. 

1. S.C.—Gardner v. Blackwell, 166 
S.E. 338, 167 S.C. 313. 

Necessity of separate ballots for 
submission of questions or prop¬ 
ositions see infra § 170. 

8. Ohio.--State v. Miller, 99 N.B 
1078, 87 Ohio St. 12, 44 L.H.A., 
N.S., 712, Ann.Cas.l913E 761. 

3. Mo.—^In re Graves, 30 S.W.2d 
149, 325 Mo. 888. . 
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lot;^ in other jurisdictions it is a statutory require¬ 
ment that separate ballots be used for national and 
state offices.5 In the absence of a contrary statu¬ 
tory provision where all the electors within a vot¬ 
ing precinct are entitled to vote for officers of dif¬ 
ferent political divisions of the government, the 
names of candidates for all of such officers may be 
placed on the same ticket.® However, separate bal¬ 
lots must be provided where the precinct contains 
voters qualified to vote for only one group of such 
officers.'^ So a statute requiring that the names of 
candidates for judicial offices be placed upon a sep¬ 
arate nonpartisan ballot is not unconstitutional as 
adding literacy to the qualifications of electors pre¬ 
scribed by the constitution.® A provision that sep¬ 
arate ballots shall be furnished to women for ques¬ 
tions on which they are entitled to vote does not 
require such ballots to be distinct either in form, 
color, or substance,® and where the only- question 
submitted at the election is one upon which both 
men and women are entitled to vote the same bal¬ 
lots may be used by electors of either sex.^® 

§ 158. Order and Arrangement of Tickets and 
Names 

The arrangement of the tfckets and names on official 
ballots Is usually regulated by mandatory statutes. In 


some jurisdictions under statutory requirement the ar¬ 
rangement must be approved by designated officials. 

Statutory provisions relating to the arrangement 
of the tickets on the ballot are mandatory.il It 
is usually provided that the ticket of the party hav¬ 
ing the greatest number of votes at the preceding 
election shall be placed first on the ballot, the posi¬ 
tion of the other tickets being governed relatively 
by the same rule.i® Since, as pointed out § 169 in¬ 
fra, a statutory provision as to voting machine bal¬ 
lots, providing that where a candidate is nominated 
both by an independent body and a party the name 
shall appear only in the row or column containing 
the names of other candidates nominated by a 
party, is unconstitutional where the independent 
body has nominated candidates for other offices, the 
independent body is entitled to a separate column 
or row for its candidates.!® 

Arrangement of names. Where two or more of¬ 
fices of the same kind are to be filled, the voters 
have a constitutional right or privilege to have the 
names so arranged that they may choose the num¬ 
ber to be elected either from the list of the nom¬ 
inees or by inserting names, or from both classes.i^ 
So, where, in case more than one is to be elected, it 
is impossible to arrange the names on voting ma¬ 
chines so as to permit the voters to vote for cer- 


4i Mo.—^In re Graves, supra. 

5. Ohio.—State ex rel. Sawyer v. 
Neffner, 29 N.B.2d 215, 137 Ohio 
St. 309. 

6- Ky.—Nuetzel v. Bradshy, 265 S. 

W. 503, 205 Ky. 130. 

20 C.J. p 142 note 99. 

Votinsr machiiie 

Where three different county elec¬ 
tions were to be held on same date, 
and voting machines were so con¬ 
structed that three elections could 
be held on one of them, each inde¬ 
pendent of the other, it was prop¬ 
er to hold the three elections on the 
same machine.—^Mooney v. Phillips, 
118 S.W.2d 224, 173 Tenn. 398. 

7. Ky.—Rice v. Mounts, 96 S.W. 
887, 123 Ky. 590. 29 Ky.L. 1035— 
Cope V. Cardwell, 93 S.W. 3, 29 
Ky.L. 263. 

8. Ohio.—State v. Miller, 99 N.B. 
1078, 87 Ohio St. 12, 44 L.R.A.,N.S., 
712, Ann.Cas.l9l3E 761. 

9. Iowa.—Chambers v. Knoxville 
City Independent School Dist, 154 
N.W. 581, 172 Iowa 340. 

Implied repeal of separate ballot 
statute 

Requirement of statute that wo¬ 
men given limited suffrage have sep¬ 
arate ballots showing presidential 
electors became inoperative when 
the Nineteenth Amendment to the 
federal Constitution granted full 


suffrage.—In re Graves, 30 S.W.2d 
149, 325 Mo. S88. 

10. Iowa.—Chambers v. Knoxville 
City Independent School Dist., 154 
N.W, 581, 172 Iowa 340. 

11. Or.—^Putnam v. Kozer, 250 P. 
625, 628, 119 Or. 535, citing Cor¬ 
pus Juris. 

20 C.J. p 143 note 6. 

12. Mich.—^Edgar v. Livingston 
County Election Comrs., 76 N.W. 
972, 118 Mich. 418. 

Eudorsemeut of candidates by other 
parties 

A statutory provision that, in de¬ 
termining the highest vote received 
as indicating the order of the tickets 
on the ballot, the vote received shall 
be the average vote for the can¬ 
didates who were not endorsed by 
any other party refers only to in¬ 
dividual candidates of one party en¬ 
dorsed by other parties, and not- to 
separate nominations of the same 
candidates by parties having inde¬ 
pendent organizations; in the latter 
case, if there is no prescribed rule 
the officer in charge of arranging the 
ballot may use any method of com¬ 
putation not fraudulent, prejudicial, 
or unfair.—Higgins v. Berg, 76 N. 
W. 788, 74 Minn. 11, 42 L.R.A. 245. 
“East general election” construed 
A statutory provision that the 
ticket of the party receiving the 
highest vote at the **last general 
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election*' shall have first place on 
the ballot refers to the preceding 
November election, even though 
there has intervened a spring gener¬ 
al election.—^Edgar v. Livingston 
County Election Comrs., 76 N.W. 
972, 118 Mich. 418. 

In Pennsylvania, in view of the 
doctrine against judicial overthrow 
of executive construction, discussed 
in the C.J.S. title Statutes § 359, 
also 59 C.J. p 1025 note 43-p 1030 
note 64, and the doctrine as to the 
weight of legislative construction, 
discussed in the same title § 360, 
also 59 C.J. p 1033 note 95-p 1036 
note 34, the former Act of 1893, as 
amended by Act of April 29, 1903, 
§ 14, so far as providing that the 
names of candidates, other than of 
presidential electors, should be 
printed in the order of the votes 
obtained for the head of the respec¬ 
tive tickets of the parties or bodies 
nominating at the last presidential 
election, beginning with the party 
obtaining the highest vote, was con¬ 
strued to mean the highest vote 
through the state rather than in 
each county, where such was long 
the administrative construction.— 
Commonwealth ex rel. v. Beamish, 
20 Pa.Dist. & Co. 324. 

13. N.T.—^La Ouardia v. Cohen, 266 
N.Y.S. 739. 149 Misc. 110. 

14. Or.—Slate v. Kozer, 229 P. 679, 
112 Or. 286. 
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tain combinations of candidates, the machine can¬ 
not lawfully be used.^^ In some jurisdictions the 
names of party candidates are placed and arranged 
as directed by statute.^® Under a statute providing 
for the listing on the ballot of twice the number 
of candidates, if there be that many, of the offices 
to be filled, but that a candidate or candidates re¬ 
ceiving a majority of votes shall be placed unop¬ 
posed, where five offices are to be filled and four 
candidates are certified as receiving more than a 
majority of votes cast, such four candidates are to 
be listed as unopposed for four offices,!^ and the 
next six highest candidates are entitled to have 
their names listed for the remaining offictM Un¬ 
der a statute providing that if the number of can¬ 
didates receiving a majority of the votes cast is 
less than the number of persons to be elected, the 
ballot shall .list such candidates and also such num¬ 
ber of additional names in the order of the votes 
received as equals twice the difference between the 
number^ receiving majority votes and the number 
to be elected, segregation of the names of the can¬ 
didates receiving a majority vote is improper.^^ 
Where more than one candidate is to be elected 
to an office, the names of the candidates may 
be grouped on a machine ballot under the title of 
the office, under the provisions of some statutes.^® 
Where a sample ballot is furnished the election offi¬ 
cials, listing the candidates for congress following 
the senatorial candidates, but the sample ballot giv¬ 
en by statute lists the candidates for congress fol¬ 
lowing the candidates for state offices, the order 
shown in the statutory sample ballot should be fol¬ 
lowed when not in conflict with statutory provi¬ 


sions. 21 Under some statutes the names of candi¬ 
dates must be printed under the designation of the 
office in alphabetical order according to surnames 
together with the name of the party or principle 
which each candidate represents,22 or the names 
may be arranged in the order selected by the elec¬ 
tion officials with precedence given to the candidate 
of the party having the highest vote for a designat¬ 
ed office at the last preceding election.23 Where 
each party has several nominees, the order of the 
names within the respective party groups may be 
determined by lot.24 Under still other statutes, pro¬ 
vision is made for the rotation of names within 
the group.25 So, under constitutional provisions for 
nonpartisan judicial elections, the election officials 
have the duty of rotating the names of candidates 
for general election in .the manner provided by stat¬ 
ute for rotating of names for primary elecions.2fi 
When the statute does not provide in what position 
on the ballot or in the column the name and device 
of an independent candidate shall be placed, a reg¬ 
ular nominee for an office cannot complain of the 
order in which the name of an independent candi¬ 
date for the same office was placed in the column 
for independent nominations.27 

While a statutory requirement that the names of 
candidates on voting machines shall appear in ad¬ 
jacent rows or columns does not necessarily require 
contiguous or adjoining columns,22 the arrange¬ 
ment on sample ballots and on the voting machines 
should be the same so as to avoid confusing the 
electorate,22 and for the same reason the arrange¬ 
ment on paper and voting machine ballots at the 
same election should coincide.?2 Thus, where it has 


15. Mich.—Helme v. Leanawee 

County Election Comrs., 113 N.W. 
6. 149 Mich. 390, 119 Am.S.H. 

681, 12 Ann.Cas. 473. 

16. N.T.—Application of Kobinson, 
218 N.Y.S. 3, 128 Misc. 163. 

17. Wash.—State ex rel. Bell v, Su¬ 
perior Court for King County, 83 
P.2d 246, 196 Wash. 428. 

18. Wash.—State ex rel. Bell v, Su¬ 
perior Court for King County, su¬ 
pra. 

19. Cal.—^Van Nostrand v. Collins, 
192 P. 707, 183 Cal. 775, 

80. N.T.—People V. Nichols, 167 N. 
Y.S. 150. 

■23.. In Kansas 

Prior to the statutory chahge of 
1923, requiring the listing of the 
names of candidates to congress to 
precede those of candidates to state 
•offloes, a statutory sample ballot 
listing the names of candidates to 
congress after the names of can¬ 
didates to state offices should he fol¬ 
lowed, there being no conflict with 


.statutory provisions, even though 
the sample ballot furnished by the 
secretary of state reversed the or¬ 
der of listing of names.—State v. 
Pettljohn, 194 P. 328, 107 Kan. 447. 
22. Neb.—Woods v. State, 63 N.W. 
23, 44 Neb. 430. 

Wyo.—Sawin v. Pease, 42 P. 750, 6 
Wyo. 91. 

2a N.Y.—Walsh v. Boyle, 166 N.Y. 

S. 681, 179 App.Div. 582. 

24. N.Y,—^Walsh v. Boyle, supra. 
Time of drawing lots 

Statute directing the drawing of 
names for position on ballots on day 
following last day for filing petition 
for general election, as respects in¬ 
dependent candidate for governor, 
requires drawing for positions on 
ballots to be held on day following 
day on which such petitions are re¬ 
quired to be filed, as against con¬ 
tention that, under provision relat¬ 
ing to special elections and filling 
vacancies, a petition nominating a 
candidate might be filed up to twen¬ 
ty-two days prior to the general 
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election and that the drawing should 
be held on day following filing of 
the petition.—In re Murray, 194 A. 
443, 119 N.J.Law 98. 

25. Kan.—State v. Pettljohn, 194 
P. 328, 107 Kan. 447. 

20 C.J. p 143 note 11. 

Presidential electors 
Although a statute requires rota¬ 
tion of names of candidates general¬ 
ly, the names of the candidates of a 
political party 'for presidential elec¬ 
tors as printed on the official ballot 
need no.t be rotated, where they are 
to be voted for collectively.—State 
V. Pettijohn, 194 P. 328, 107 Kan. 
447. 

26. Mich.—^Elliott V. Secretary of 
State, 294 N.W. 171, 295 Mich. 245. 

27. Ky.—^Eversole v. Holliday, 96 
S.W. 590, 123 Ky. 496, 29 Ky.L. 
927. 

28. Pa.—^Lesniak v. Lawler, 30 Pa. 
List. & Co. 424. 

29. Pa.—^Lesniak -v. Lawler, supra. 

30. Pa.—^Lesniak v. Lawler, supra. 
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been the practice to have the names of candidates 
on party rows not onl}^ adjacent but contiguous and 
such order is followed on the sample and paper 
ballots for the particular election, it is improper to 
have a blank row intervening on the machine bal- 
lot.^^ In some jurisdictions voting machine bal¬ 
lots must under the statutes have the party candi¬ 
dates -listed in separate parallel rows or columns.^2 
A statutory provision that the list of candidates of 
the various parties shall be printed in parallel col¬ 
umns is not mandatory, in view of a provision that 
the arrangement of the ballot shall in general con¬ 
form, as nearly as practicable, to the plan given ;33 
hence, where there are a large number of candi¬ 
dates nominated, and it is a statutory requirement 
that there be a blank space under the name of each 
for writing-in, the use of parallel columns for each 
party is not improper, since it prevents the ballot 
from being cumbersome and unwieldly.34 Under 
some statutes it is proper to place the names of all 


persons nominated by petition in alphabetical or¬ 
der in a separate column.35 

Approval of arrangement. In some jurisdictions 
by reason of statute the arrangement on the ballot, 
whether paper or voting machine, must be approved 
by designated officials.^® 

§ 159. Party Names and Emblems 

The right of a political party or independent body to 
have Its name, emblem, and party designating letter 
placed on the official ballot is regulated by statute. Thus, 
under some statutes, a name adopted by one political par¬ 
ty cannot be used by another, and the party emblem or 
device must not be such as will mislead the voters, nor 
react to the advantage of the party. In factional dis¬ 
putes the faction recognized by the regularly constituted 
party authorities is entitled to the sole use of the name 
and emblem, but in some Jurisdictions the matter is de¬ 
termined by the courts. 

In some jurisdictions statutory regulations con¬ 
trol the right of a political party to have its name 
placed on the official ballot, 3 7 and in order to have 


statutory limltatlou 

(1) Under a statutory provision 
that the arrangement of the voting 
machine ballot shall be as nearly as 
may be in accordance with the laws 
prescribing the arrangement of bal¬ 
lots at such election, some discre¬ 
tion is given the official who pre¬ 
pares and furnishes the ballot.— 
Davidowitz v. Philadelphia County, 
187 A. 585, 324 Pa. 17, 

(2) However, he may not totally 
disregard a mandatory provision of 
the election statutes,—Davidowitz 
v. Philadelphia County, supra. 

(3) To construe the statute to 
permit total disregard of mandatory 
provisions would run afoul of the 
constitutional principle forbidding 
delegation of legislative power.— 
Davidowitz v. Philadelphia County, 
supra. 

(4) The purpose of the statutory 
provision is to secure to all political 
parties and bodies, the candidates 
thereof, and the voters thereof, the 
eauality of treatment which the con-- 
stitution wisely provides shall safe¬ 
guard elections, and which the legis¬ 
lature has provided for.—Davido¬ 
witz V. Philadelphia County, supra. 

31. Pa.—^Lesniak v. Lawler, 30 Pa. 

Dist. & Co. 424. 

32. Statute coiLstimed 

Under former voting machine act, 
single parallel row on voting ma¬ 
chine for all candidates of political 
group is not necessary, but can¬ 
didates of different groups can be 
placed on single row, in view of an 
amendment changing the require¬ 
ment of separate parallel rows foi: 
candidates of each party from *‘any 
election” to “any primary election.” 
—^Davidowitz v. Philadelphia Coun¬ 
ty, 187 A. 685, 324 Pa. 17. 


33. Ky.—Nuetzel v. Will, 276 S.W. 
137, 210 Ky. 453. 

34. Ky.—^Nuetzel v. Will, supra. 

35. Pa.—In re McKees Rocks Elec¬ 
tion, 11 Pa.Co. 193. 

Effect of defects and irregrularlties 
see infra § 173 a (2). 

Separate petitions 
Under a statute authorizing the 
county clerk to print “on one ballot 
all nominations of any party or 
group of petitioners, as designated 
by them in their certificate or peti¬ 
tion,” where there are separate pe¬ 
titions by candidates for the same 
office, not exceeding in number the 
officers to be selected, each desig¬ 
nating the same party name and 
device, it is the duty of the clerk to 
group such candidates together in 
one column under the designated 
name and device, and it is unneces¬ 
sary for that purpose that there 
should be a Joint petition of such 
candidates.—Craft v. Davidson, 224 
S.W. 1082, 189 Ky. 378. 
individual columns 

Under statute providing that 
names of all candidates nominated 
by any party or independent body 
for an office shall always appear in 
the row or column containing gen¬ 
erally the names of candidates nom¬ 
inated by such party or independent 
body for other offices, the sole can¬ 
didate of an independent body was 
not entitled to separate row or col¬ 
umn on voting machine, since pro¬ 
vision contemplated nominations by 
independent body for more than 
one office.—Robinson v. Brock, 7 N. 
Y.S.2d 559, 255 App.Dlv. 308, appeal 
granted 7 N.Y.S.2d 560, 255 App. 
Div. 831. 

36. Pa.—Lesniak v. Lawler, 30 Pa. 
Dist. & Co., 424. 
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Particular officials 

Where approval of the arrange¬ 
ment on the ballot by the secretary 
of the commonwealth is required, 
approval by the chief of the bureau 
of elections is insufficient.—Lesniak 
V. Lawler, supra. 

37. Pla.—State .ex rel. Barnett v. 
Gray, 144 So. 349, 107 Pla. 78, fol¬ 
lowed in 144 So. 356, 107 Pla. 109. 
Effect of defects and irregularities 
on ballot as to party names and 
emblems see infra § 173 a <2). 
Necessity and sufficiency of designa¬ 
tion of party or principle repre¬ 
sented in certificate of nomination 
see supra § 135. 

Presidential electors 
Under a statute permitting politi¬ 
cal parties not polling a prescribed 
percentage of votes at a preceding 
election to nominate for public of¬ 
fice, workers* party, existing prior 
to last primary, but not polling the 
prescribed percentage is entitled to 
place on presidential ballot, although 
not complying with statute for nom¬ 
inating presidential electors where 
such compliance is impossible.— 
State V. Mountjoy, 271 P. 446, 83 
Mont. 162. 

Existence of party 
Where petition filed by persons de¬ 
siring to form a new party was not 
signed by two hundred qualified 
voters from each of at least fifty 
counties as required by statute, the 
petition was insufficient to entitle 
names of party candidates to ap¬ 
pear on ballots.—^Blackman v. Stone, 
C.C.A.I11., 101 P.2d 500. 

Votes necessary 

Persons certified as candidates of 
political party, but whose names 
cannot be printed on general elec¬ 
tion ballots; may be voted for on 
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the party name on the ballot the party must com¬ 
ply with such regulations.38 The purpose of a stat¬ 
utory requirement of the party names on the ballot 
has been said to be to enable the voter to quickly 
locate his political group and its candidates.^^ A 
legislative bar from ballots of political parties ad-- 
vocating the overthrow by force and violence or ad¬ 
vocating or carrying on a program of sedition or 
treason of the government is not violative of the 
civil right of suffrage.^O Where by statute the right 
of a political party to nominate candidates is re¬ 
stricted to nominations by primary election, stated 
in supra § 111, a political party in existence at the 
time of the primaries but not participating therein 
is not entitled to have candidates listed on the bal- 
lot.41 A party or political body filing a ticket of 
candidates as prescribed by statute cannot be denied 
the right to have its name placed on the ballot 
merely because the official charged with preparation 
of the ballot doubts its legal existence but fails to 
demand a statutory certificate as to the required 
number of members.^2 a party is not entitled to 


§ 159 

have a vacant column on the ballot under its des¬ 
ignation where it has made no nominations, not¬ 
withstanding the statute provides that where no 
nomination has been made for a particular office the 
title of such office shall be printed in the party col¬ 
umn and under it the words “no nomination.*’^^ 

In some jurisdictions, under statutory prohibition, 
a party name adopted by one political party cannot 
be used on the ballot by another party.^^ Under 
statutes which prescribe a mode for obtaining a 
right to the exclusive use of a political name for an 
election,unless a party entitled to nominate by 
petition only has complied with the statute so as 
to establish its exclusive right to the use of a party 
name,^® it is not protected in the use of such name 
on the ballot; but since the object of rules and stat¬ 
utes restricting the use of preempted party names 
is to prevent the voters from being misled, unless 
the name adopted by a new political party is of such 
similarity to that of an existing party as to deceive 
or mislead the public it will not be rejected ^Lnd 


blank lines and votes credited to 
party certifying their names, for 
purpose of determining whether par¬ 
ty shall thereafter have privilege of 
having its candidates* names print¬ 
ed on ballots.—State ex rel. Barnett 
V. Gray, 144 So, 849, 107 Fla. 73, 
followed in 144 So. 356, 107 Fla. 109. 

Xn PeniLSsrlvaiLla 

(1) Under former Ballot Act of 
1893, as amended, a political or¬ 
ganization obtaining its name 
through preemption methods, was 
entitled to have that name appear 
on the ballot, whether It nominated 
candidates for all offices or not.— 
Davidowitz v. Philadelphia County, 
187 A. 686, 324 Pa. 17—Re Political 
Parties, 13 Pa.Dist. 295. 

(2) This provision was mandatory. 
—^Davidowitz v. Philadelphia Coun¬ 
ty, supra. 

(3) In view of the statutory re¬ 
quirement that the arrangement of 
paper and voting machine ballots 
should coincide as nearly as pos¬ 
sible, stated in supra § 168, it ap¬ 
plied both to paper and machine 
ballots.—^Davidowitz v. Philadelphia 
County, supra. 

(4) The officer preparing the ma¬ 
chine ballot was not authorized to 
disregard this mandatory provision. 
—^Davidowitz v. Philadelphia Coun¬ 
ty, supra. 

(5) Hence, in order to comply with 
the requirement, where the number 
of political organizations participat¬ 
ing in election was so large that 
not all parties could be provided 
with full row on voting machines, 
names * of organizations without 
president!^ candidates could be 


printed in tirpe large enough to be 
clearly and quickly seen and placed 
one under the other in remaining 
rows for party names, followed by 
specific number and letter of bal¬ 
lot label where their candidates 
could be found, as required by stat¬ 
ute.—^Davidowitz v. Philadelphia 
County, supra. 

(6) If the number of parties and 
political bodies rendered this ar¬ 
rangement impractical, the voting 
machine could not be used, and pa¬ 
per ballots were necessary.—David¬ 
owitz V. Philadelphia County, supra. 
Nonpaztisan judiciary electlozL 
The purpose of the Nonpartisan 
Judiciary Act is to eliminate, so far 
as possible, the selection of judges 
from partisan politics, and the 
phrase “shall be elected in accord¬ 
ance with the provisions of this 
act and in no other manner,’* ap¬ 
pearing in the act, is intended mere¬ 
ly to exclude the selection of judges 
on a party ticket.—State ex rel. Mac- 
Hale V. Ayers, Mont., 105 P.2d 686. 

3a Pa—^Prugh v. O’Hara, 50 Dauph. 
Co. 61. 

39. Pa.—^Davidowitz v. Philadelphia 
County, 187 A. 585, 324 Pa. 17. 
4a Ark.—Field v. Hall. 143 S.W.2d 
567. 

41. Mont.—State v. Stewart, 210 P. 
465, 64 Mont. 463—State ex rel. 
Richardson v. Stewart, 198 P. 
lllS, 58 Mont. 707. 

42. Del.—State ex rel. Shallcross v. 
Slaughter, 16 A.2d 116. 

Voluntary certlfloate of party mem¬ 
bers 

Where a voluntary certificate of 

233 . 


the requisite number of party mem¬ 
bers is filed with the certificate of 
nominations, since, as stated supra 
§ 108, such voluntary certificate will 
be deemed surplusage and as not 
relieving the election official of the 
duty to demand the statutory cer¬ 
tificate of number of party members 
when in doubt as to the legality of 
the party, such voluntary certificate 
does not justify refusing the party 
a place on the ballot, in the absence 
of evidence that there was an un¬ 
derstanding that the voluntary cer¬ 
tificate would serve as the statutory 
certificate.—State ex rel. Shallcross 
V. Slaughter, supra. 

43. N.Y.—Matter of Myers, 124 N. 
T.S. 403, 140 App.Div. 22. 

Reason for rule 

The statutory provision is to be 
construed as referring to instances 
where a party has made some nom¬ 
inations for the election but not as 
to all offices, in which case the title 
of the offices for which it has not 
named candidates should be printed 
with the words “No nomination.**— 
Matter of Myers, supra. 

44. Minn.—Morledge v. Redington, 
99 N.W. 355, 92 Minn. 98. 

20 C.J. p 144 note 25. 

45. Pa.—In re Murphy’s Nomina¬ 
tion, 20 Pa.Dlst. 210—^In re Bar¬ 
nes’ Nomination, 25 Pa.Co. 514. 

4GL Pa.—^In re Nomination Papers 
of Citizens’ Party, 11 Pa.Dist. 208. 
20 C.J. p 144 note 28. 

47- Idaho.—State v. Gifford, 126 J?., 
1060, 22 Idaho 613. 

20 C.J. p 144 note 31. 
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a court in determining whether or not the name is 
liable to mislead the public may consider matters of 
public and common knowledge, such as the exist¬ 
ence of the old parties and their respective names 
in common use, the recent formation of a new party 
known by the name adopted in the certificate, or the 
absence of any such organization, and from all the 
circumstances thus known may consider the prob¬ 
ability of deception by the designation adopted. 
The officer with whom certificates of nomination 
are required to be filed is under some statutes re¬ 
quired to determine in the first instance any ques¬ 
tion arising with reference to any party name des¬ 
ignated in any certificate of nomination.^^ 

Party emblem. In some jurisdictions by reason of 
statute, the ballot may contain the party emblem 
to designate the party candidates.^O The devices 
or emblems used on official ballots were resorted to 
in order to enable the illiterate voter to select his 
party ticket.51 Hence, the particular device or em¬ 
blem used must conform to statutory restrictions,^2 
and must not mislead the voters or confer an ad¬ 
vantage on the party.53 The fact that by use of 
the party emblem voters of the party may obtain 
an advantage over voters not having such emblem, 
by reason of being able to vote a straight party 
ticket does not subject statutes providing for the 
use of party emblems to the objection of being dis- 
criminatory.5^ Under some statutes the use of a 


party device or emblem on the ballot is conditioned 
on a request of a state convention for the use of 
the emblem adopted by the convention.®^ A party 
may select a new device or emblem for each suc¬ 
cessive election,®® but it has the prior right to the 
use of the device used by it at the last election.®*^ 
The party emblem or device is usually placed at 
the head of the ticket or list of candidates of the 
party.®® However, under a statute regulating vot¬ 
ing machine ballots such emblem is placed at the 
left of the face of the machine below the index 
finger pointing to the party or independent row.®® 
The act which completes and effectuates the se¬ 
lection and designation of an emblem, within a 
statute providing for the selection of emblems to 
distinguish candidates nominated by petition, is the 
filing of a nominating petition and designation of 
emblem with the custodian of the primary records.®® 
Factional disputes. Where there are contending 
factions in a political party, the one recognized by 
the regularly constituted authorities of the party is, 
under statute, entitled to the sole use of the party 
name and emblem ;®i and if the faction presents no 
name, under some statutes, the officer with whom 
nominations are to be filed may decide between the 
factions and select a device and party name for the 
faction not recognized as regular.®® Under some 
statutes where two factions of a party nominate 
candidates by separate conventions which adopt the 


4& Cal.—^Partridge v. Devoto, 82 
P. 775, 148 Cal. 67. 

49. N.T.—In re Social Democratic 
Party. 75 N.K 415, 182 N.Y. 442, 
reversing 93 N.T.S. 1023, 105 App. 
Div. 243. 

20 C.J. p 145 note 33. 

50. Ky.^Erwin v. Benton. 87 S.W. 
291, 120 Ky. 536. 27 Ky.L. 909, 9 
Ann.Cas. 264. 

Propriety of use in submitting ques¬ 
tions or propositions see Infra § 
170. 

Synonymous terms 

As used in a statute permitting 
the use of party emblem, figure, 
device, or symbol on the ballot to 
designate the party candidates and 
regulating the position on the bal¬ 
lot, the terms “device,” “emblem,” 
“symbol,” and “figure” are synony¬ 
mous.—^Erwin v. Benton, -supra. 

51. N.T.—^Pernbacher v. Roosevelt, 
35 N.T.S. 898, 90 Hun 441, 448. 

20 C.J. p 143 note 13. 

52. Ky.—^Erwin v. Benton, 87 S.W. 
291, 120 Ky. 536, 27 Ky.L. 909, 9 
Ann.Cas. 264. 

Appropriate emblem 

(1) Asc used in a statute permit¬ 
ting the use of an appropriate em¬ 


blem on the ballot, the word “ap¬ 
propriate" means “proper.”—^Kratzer 
v. Allen, 50 P. 209, 10 Colo.App. 492. 

(2) Thus, a party may select for 
its emblem or device the portrait of 
one of its candidates as a proper 
emblem.—Kratzer v. Allen, supra. 

(3) Generally speaking, a party 
emblem may be said to be appro¬ 
priate if, in itself, it is suggestive 
of the political doctrines which the 
organization advocates.—^Kratzer v. 
Allen, supra. 

(4) However, where the statute il¬ 
lustrates the meaning intended by 
naming a flag, rooster, and eagle 
as appropriate emblems, the general 
meaning of party emblem is not in¬ 
tended.—Kratzer v. Allen, supra. 
Emblems violatliig restrictions 

Use of a figure of a book with 
words indicating that it represents 
the Holy Bible violates a statutory 
restriction that the emblem must 
not be common to the people at 
large.—^Erwin v. Benton, 87 S.W. 
291, 120 Ky. 536, 27 Ky.L. 909, 9 
Ann.Cas. 264. 

53. N.Y.—In re Ingraham, 201 N. 

T.S. 766, 121 Mlsc. 678. 

Improper emblem 

A pointing hand, chosen by a 
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political party as its emblem, is not 
a proper symbol to be printed on 
the official ballot, not only because 
it would mislead the voter by point¬ 
ing to the space directly opposite 
it as the place to put the voting 
cross, but also because its use would 
confer an unlawful advantage to 
such party.—^In re Ingraham, supra. 

54. Utah.—Ritchie v. Richards. 47 
P. 670, 14 Utah 345. 

55- Ky.—^Erwin v. Benton, 87 S.W. 
291, 120 Ky. 536, 27 Ky.L. 909, 9 
Ann.Cas. 264. 

56. Colo.—^Kratzer v. Allen, 50 P. 
209, 10 Colo.App. 492. 

57. Colo.—^Kratzer v. Allen, supra. 

58. Ind.—Jones y. State, 55 N.E. 
229, 153 Ind. 440. 

59. N.f.—La Guardia v. Cohen, 266 
N.T.S. 739, 149 Misc. 110. 

60. N.Y.—^Matter of Wetmore, 137 
N.T.S. 222, 76 Misc. 627. 

61. Ind.—State v. Marshall County, 
78 N.E. 1016, 167 Ind. 276. 

618. Ind.—State v. Marshall County, 
supra. 

N.T.—^People v. Roosevelt, 45 N.E. 
840, 151 N.T. 369, affirming 41 N 
T.S. 572, 9 App.Div. 626. 
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same emblem, and the officer with whom the certifi¬ 
cates of nomination are filed assumes to determine 
which faction is entitled to the use of the party em¬ 
blem, the court has jurisdiction over the contro- 
versy.®^ The regular nominees of a party have the 
right to the use of the party name and emblem in 
preference to a bolting faction of such party who 
set up an opposing ticket.64 If a faction of a party 
chooses to make nominations of persons some of 
whom are not on the regular ticket it must select a 
separate emblem of its own as an independent party 
and list the names of its candidates under its own 
party heading on the ballot a local faction 

which supports party nominations for state offices 
may have the names of its local nominees printed 
on the official ballots with the names of such party 
nominees for state offices, where it appears that the 
faction is really a part of such party, although not 
recognized by the preceding state convention of the 
party.®® 

Party designating letter. In some jurisdictions 
voting machine ballots must, under statute, have a 
party designating letter on the left* of the face of 
the machine under the index finger pointing to the 
party row;®^ and independent bodies are entitled 
to such a letter.®® 

Independent body, A body of independent voters 
entertaining the same political view who desire to 
nominate a complete ticket of candidates favorable 
to these views are entitled to have their candidates 
appear under one title and emblem on the official 
ballot.®® 

Where a statute regulating voting machine ballots 
provides for a card or printed slip at the left of 
the face of the machine bearing in black ink for 
each party or independent row of candidates the 


image of a closed fist with index finger extended 
pointing to the party or independent row, and hav¬ 
ing within the image of the fist in white letters the 
name of the party, it is insufficient to have merely 
the word “Independent” as to independent rows, but 
the name of the independent party should be print- 
ed.70 Statutory provisions for party emblems on 
machine ballots apply to independent bodies.*^! 

The fact that a statutory provision for the selec¬ 
tion of a name and emblem by an independent b'ody 
which has selected the same, or substantially the 
same, name or emblem as an existing political party 
has been dropped in a recodification does not indi¬ 
cate a legislative intent to disfranchise the inde¬ 
pendent group so as to prevent such group from 
selecting a new name or emblem.72 

§ 160* Name and Designation of Offices 

Voters are entitled to ballots so printed as to enable 
them to vote for every office to be filled, regardless of 
whether a candidate for each office has been certified or 
named. Election officiais act ministerially in designating 
the offices to be filled. Where the office involves posi¬ 
tions of distinct terms, candidates for each term should 
be set forth In separate blocks, and the names may be 
duplicated in each block. 

In some jurisdictions the official ballot must be 
so printed as to allow each voter an opportunity to 
vote for every office which by law ought to be filled 
at the election, whether or not a candidate has been 
certified or named.^® Officials charged with the 
duty of preparing the ballots act ministerially and 
are without discretion as to designation on the bal¬ 
lots of the offices involved.*^^ Statutory provisions 
for separate sections for each office with the names 
of all candidates for such office listed, together with 
directions as to the number of candidates for whom 
a vote may be cast, punctuated by an exclamation 
point have been held not to violate constitutional 


es. Colo.—^People v. Arapahoe Coun¬ 
ty Diet. Ct., 46 P. 681, 23 Colo. 160. 

64. Mont.—State v. Weston, 78 P. 

487, 31 Mont. 218. 

20 C.J. p 145 note 38. 

66. N.T.—^Fernbacher v. Roosevelt, 
35 N.Y.S. 898, 90 Hun 441. 

66. N.Y.—Matter of Mitchell, 30 N. 
Y.S. 962, 81 Hun 401. 

67. N.Y.—La Guardia v. Cohen, 266 
N.Y.S. 739, 149 Misc. 110. 

68. N.Y.—^La Guardia v. Cohen, su¬ 
pra. 

Absence from statutory sample bal¬ 
lot 

The rigrht of independent bodies 
to have a desigrnating letter is not 
affected by the fact that the sample 
ballot shown in the statute does not 
contain such letter in the independ¬ 


ent row.—^La Guardia v. Cohen, su¬ 
pra. 

69. N.Y.—Matter of Wise, 95 N.Y. 

S. 843, 108 App.Dlv. 62. 

20 C.J. p 143 note 19. 

70u N.Y.—^La Guardia v. Cohen, 266 
N.Y.S. 739, 149 Misc. 110. 

Reason for rule 

Column of closed fists, when used 
on voting* machine ballots for aid 
of voters, must be used without 
discrimination against independent 
parties.—La Guardia v. Cohen, su¬ 
pra. 

Effect of statutory sample ballot 
The fact that the ballot set forth 
in the statute simply shows the 
word 'independent” for the inde¬ 
pendent row is not controlling, be¬ 
ing Intended merely as illustrative. 
—^La Guardia v. Cohen, supra. 
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71. N.Y.—^La Guardia v. Cohen, su¬ 
pra. 

Absence on statutory sample ballot 
The fact that a sample ballot 
shown in a statute does not have a 
party emblem for independent bodies 
is not controlling, since such sam¬ 
ple ballot is merely illustrative.— 
La Guardia v. Cohen, supra. 

72. N.Y.—^Application of Schwamm, 
12 N.Y.S.2d 975, 172 Misc. 162, 
affirmed 7 N.Y.S.2d 652, 255 App. 
Div. 831. 

73. Pa.—^In re Danville Election 
Contest, 29 Pa.Dist. 946, 48 Pa. 
Co. 445. 

Effect of defects and irregularities 
on ballot as to name and designa¬ 
tion of office see infra § 173 a (2). 
7A N.Y.—Burr v. Voorhis, 128 N.B. 
220, 229 N.Y. 382, affirming 182 N. 
Y.S. 917, 192 App.Div. 909. 
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provisions as to freedom and secrecy of elections.^s 

Where the election involves several officers for 
the same office but for different terms, separate 
blocks should be used as to each termJ® It is not 
improper to duplicate the listing of candidates for 
an office under different terms. 

§ 161. Name and Desigpiation of Candidates 

In general an official ballot should contain the names 
of candidates to be elected. However, the legislature may 
provide methods of voting whereby the names of nominees 
need not appear on the ballot, but, except in some Juris¬ 
dictions, it cannot restrict the right of the voters to vote 
for whom they please nor prohibit them from voting for 
persons not named on the ballot. The number of names 
to appear on the ballot is subject to legislative restric¬ 
tion, as is the manner by which a candidate may have 
his name placed on the ballot. 

As a general rule, the official ballot should con- 
tain the names of the candidates to be elected 
In view of the common-law rule that a name con¬ 
sists .of one Christian or given name and of one 
surname, patronymic or family name, stated in the 
C.J.S. title Names § 3, also 45 C.J. p 367 note 7, the 
name printed ordinarily should be the Christian and 
surname,79 but it has been held that any name by 


which a man is known is sufficient on a ballot;80 
and that where a man is known by two names a 
vote for either should be counted.8i 
A constitutional provision that all elections shall 
be by ballot does not inhibit the legislature from 
providing methods of voting in which names of reg¬ 
ular nominees need not appear at all on the tick- 
et.82 Ballot laws providing for an official ballot 
with the names of all the candidates regularly nom¬ 
inated printed thereon are not objectionable as vio¬ 
lating the freedom of elections, so long as the elec¬ 
tors have the right and opportunity to vote for 
whom they please, by inserting in such ballot the 
name of any person for whom they may desire to 
vote.88 On the other hand, since the constitutional 
right of suffrage entitles every qualified elector to 
vote for whom he pleases,84 it is not ordinarily re¬ 
garded as within* the power of the legislature to re¬ 
strict electors in their choice of candidates or pro¬ 
hibit them from voting for persons whose names 
are not printed on the ballots,85 although there is 
some authority to the contrary.®® The right of 
electors to vote for any person eligible for office 
whether he has been nominated or not has been 


75w N.Y.—^Burr v. Voorhis, supra. 
Judges 

(1) Justices of the supreme court 
do not hold separate Independent of- 
dces so as to necessitate separate 
sections on general election ballots 
for each justice.—Burr v. Voorhis, 
supra. 

(2) Where, after two candidates 
for office of' justice of supreme court 
were nominated, another vacancy 
occurred, and third candidate was 
nominated by petition, it was held 
official ballot should not indicate two 
candidates for office first vacated, 
and but one for the other, but that 
office to be filled should merely be 
designated as “justice of supreme 
court,” with three candidates, and 
directions to vote for two.—State 
V. Kozer, 229 P. 679, 112 Or. 286. 

7ft. Pa.—In re Danville Election 
Contest, 29 Pa.Dist. 946, 48 Pa. 
Co. 445. 

77- Pla.—State ex rel. Attorney 
General v. Hill, 156 So. 891, 116 
Pla. 835. 

Reason for mle 

Such a ballot is not confusing, 
since all voters of ordinary intelli¬ 
gence should know that his ballot 
for the same officer for the different 
terms could not be counted where 
the terms run concurrently.—State 
ex rel. Attorney General v. Hill, su¬ 
pra. 

78- Pa.—In re Corry School Di¬ 
rector's Contested Election, 18 Pa. 
Dist. 4, 35 Pa.Co. 152. 


Effect of defects and irregularities 
see infra § 173 a (2). 

79. Pa.—In re Corry School Di¬ 
rector's Contested Election, supra. 

Detennina'tloiL 

At an election three votes were 
cast for E. Everett Colburn. It was 
held that the moderator properly 
counted the votes, as he was not a 
judicial officer with power to de¬ 
termine whether the letter B did or 
did not constitute the whole of a 
person's Christian name.—^Attorney- 
General V. Colburn, 62 N.H. 70. 

80. Pa.—^In re Corry School Direc¬ 
tor's Contested Election, 18 Pa. 
Dist. 4, 35 Pa.Co. 152. 

81- Pa.—^In re Corry School Di¬ 
rector's Contested Election, supra. 

82- Mo.—^Bradley v, Cox, 197 S.W. 
88, 271 Mo. 438. 

8a Ga—Stewart v. Cartwright, 118 
S.E. 859, 862, 156 Ga. 192, citing 
Corpus Juris. 

20 C.J. p 141 note 67. 

84L Ill.—McCreery v. Burnsmier, 127 
N.E. 171, 293 Ill. 43—Banner v. 
Patton, 40 N.E. 290, 165 Ill. 553. 
Absolute right 

A voter's constitutional right to 
choose person for whom his bal¬ 
lot shall be cast by writing in or 
otherwise inserting such person’s 
name, if not printed thereon,, does 
not depend on wisdom, expediency, or 
futility of his choice, but is absolute. 
—Jackson v., Norris, 195 A. 576, 173 
Md. 579. 

85. Cal.—Cohn v, Isensee, 188 P. 279, 
45 Cal.App. 531. 

236 


Ga.—Stewart v. Cartwright, 118 S.E. 
859, 156 Ga 192. 

Md.—^Jackson v. Norris, 195 A. 576, 
588, 173 Md. 579, citing Corpus Ju¬ 
ris. 

Utah.—^Park v. Rives, 119 P. 1084, 40 
Utah 47. 

20 C.J. p 141 note 69. 

EUminatloa of provlsloiis of former 
statutes 

(1) Statutes which eliminate pro¬ 
visions of former statutes for- the 
insertion of names not printed on 
the ballots constitute an abridg¬ 
ment and denial of the elective 
franchise.—Jackson v. Norris, 195 A 
576, 173 Md. 579. 

(2) This objection is not obviated 
by statutory provisions providing for 
the printing on ballots of names of 
candidates nominated by conventions, 
primary meetings, or as indicated by 
certificates of nomination.—^Jackson 
V. Norris, supra. 

Fu'tillty of vote inserted in ballot 
for a candidate not printed thereon 
does not justify restricting votes to 
candidates whose names are printed 
on the ballot.—^Jackson y. Norris, su¬ 
pra. 

Judiciary Sections 

The nonpartisan judiciary act does 
not prohibit the writing in of names 
on the nonpolitical ballot.—State ex 
rel. Zeilinger v. Thompson, 279 N.W. 
462, 134 Neb. 739. 

8& Idaho.—^Fisher v. Masters, 83 
P.2d 212. 59 Idaho 366. 

20 C.J. p 141 note 70. 



29 C.J.S. 


ELECTIONS 


§ 161 


generall}’’ recognized.*'^ Thus, in a majority of ju¬ 
risdictions provision is made to provide for, or per¬ 
mit, the elector to vote for persons who have not 
been nominated, and whose names are not printed 
on the ballot,** as by providing for blanks for the 
writing or pasting in of names, stated supra § 156, 
and by providing for use of stickers or for writing 
in names, discussed §§ 179, 180 infra. 

The legislature may restrict the number of names 
to appear on the official ballot.** Thus, under some 
statutes only the names of candidates receiving a 
majority at the primary election may be placed on 
the official ballot, provided the number of persons 
receiving majority votes equal the number of of¬ 
fices to be filled,** and where a charter provision 
makes applicable to municipal elections not only the 
state primary law but also the general election law, 
the person receiving the highest vote at a primary 
election alone is entitled to have his name placed on 
the ballot as a candidate for municipal office.*^ 
Courts will not limit the number of nominations to 
be placed on an official ballot simply because of the 
expense to be incurred in the printing.** Statu¬ 
tory provisions as to the printed names to appear 
on the ballots must be strictly followed.** A person 


whose name is not placed on the ballot is not a 
candidate.*^ 

The legislature has power to provide the manner 
by which candidates may have their names placed 
on the ballots,** subject, however, to the limitation 
that it cannot arbitrarily make requirements as 
would deprive a legal voter of his right to vote, or 
of his right to participate in all other related mat¬ 
ters.** Statutory provisions of this nature are 
deemed mandatory before the election, but direc¬ 
tory only after the election.**^ Hence, unless an es¬ 
sential element of the election is affected, or the 
statute expressly requires the performance of an act 
not performed as essential to a valid election, or pro¬ 
vides that its omission will render the election void, 
names placed on the ballot will be deemed legally 
there.** The legislature may prohibit the placing 
on the ballot of names of persons violating statu¬ 
tory provisions regulating general elections ;** thus, 
in some jurisdictions statutes prohibit the allowing 
or printing on the ballot of names of persons not 
filing expense statements.^ 

In the absence of statutory provision, it has been 
held that the names of presidential electors need not 


87. Colo.—^Littlejohn v. People, 121 
P. 169, 52 Colo. 217, Ann.Cas.l913D 
610. 

20 C.J. p 141 note 71. 

Higrht to vote for person not nomi¬ 
nated see supra § 90. 

88. Md.—Jackson v. Norris, 195 A. 
676, 173 Md. 679. 

89. Pa.—^Winston v.- Moore, 91 A. 
520, 244 Pa. 447. 

Candidates and voters alUce are 
subject to the legislative power to 
restrict the number of names to 
appear on the oSlcial ballot.—^Wasson 
V. Woods, 29 Pa.Dist. 823, 48 Pa.Co. 
157, 22 Dauph.Co. 216, 67 Pittsb.Leg. 
J. 673, affirmed 109 A. 214, 265 Pa. 
442. 

Sole nominee 

(1) A statutory provision that 
where but one person is to be elect¬ 
ed and there are several candidates, 
the person receiving the specified 
number of votes at the primary 
shall be the sole nominee on the 
ballot does not discriminate against 
the constitutional rights of the vot¬ 
er.—^Winston v. Moore, 91 A. 620, 244 
Pa. 447. 

(2) Likewise, it is not objection¬ 
able as virtually' changing the time 
of election fixed by the constitution, 
since although no name of a compe¬ 
titor appears on official ballot, there 
will be an election at Which electors 
may select between such sole nom¬ 
inee and any other person by using 
the blank space left on ballot for 


that purpose.—Wasson v. Woods, 109 
A. 214, 266 Pa. 442. 

90. Cal.—March v. Board of Sup'rs 
of Sacramento County, 192 P. 708, 
183 Cal. 756. 

Election for offices of same kind 

Where two or more offices of the 
same kind are to be filled and more 
than one candidate runs at the 
primary for' one office but receives 
less votes than another candidate for 
that office, under a statute providing 
that the name of a candidate re¬ 
ceiving a majority of all votes cast 
for the office shall be placed on the 
ballot, and no opposing name shall 
appear, the defeated, candidate is not 
entitled to be placed on the ballot 
even though the winning candidate 
did not receive a majority of votes 
cast for all the offices, the words 
“majority of votes cast” referring 
to the votes cast for the particular 
office and not to those cast for of¬ 
fices of the same kind.—^Bddy v. 
Stadelman, 35 F.2d 687, 148 Or. 216. 

91- Cal,—Ohlhausen v. Mills, 282 
P. 394, 101 CaLApp. 754. 

90. Neb.—State v. Piper, 69 N.W. 
378, 60 Neb. 25. 

N.T.—Matter of McClosky, 47 N.T.S. 
294, 21 Misc. 365. 

93. Tex.—Dunagan v. Jones, Civ.* 
App., 76 S.W.2d 219. 

94. Ky.—Judd v. Polk, 102 S.W.2d 
325, 267 Ky. 4'08. 
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95. N.Y.—In re Multer, 282 N.T.S. 
757, 166 Misc. 564, affirmed 282 N. 
Y.S. 469, 245 App.Div. 856. 

Okl,—Swindall v. State Election 
Board, 32 P.2d 691, 168 Okl. 97— 
Craig V. Bond, 16 P.2d 1014, 160 
Okl. 34. 

Sole purpose of statutes regulat¬ 
ing the manner in which the names 
of candidates may be placed on the 
ballots is the orderly submission of 
the names of candidates for office to 
the electors to the end that the elec¬ 
tors may know who are candidates 
and may have a free opportunity to 
vote for their choice, and that the 
ballots may not be encumbered by 
the names of those who have no sub¬ 
stantial support.—^Lumm v. Simpson, 
194 N.E. 341, 207 Ind. 680. 

96. U.S.—Blackman v. Stone, C.C.A. 
Ill., 101 F.2d 500. 

97. Ind.—Lumm v. Simpson, 194 N. 
E. 341, 207 Ind. 680. 

98. Ind.—^Lumm v. Simpson, supra. 

99. Fla.—State ex rel. Landis v, 

Carson, 154 So. 150, 114 Fla. 

451. 

1. Fla.—State ex reL Landis v. 
Carson, supra. 

Okl.—State v. Lasher, 244 P. 809, 
il6 Okl. 273. 

20 C.J. p 116 note 34. 

Right to refuse to print names of 
persons not filing expense state¬ 
ments see infra S 102. ' 
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be placed on voting machines.^ Since, as discussed 
in the C.J.S. title United States § 28, also 65 CJ. 
p 1269 note 37-p 1270 note 43, the federal constitu¬ 
tion vests the state legislatures with authority to di¬ 
rect the manner in which presidential electors shall 
be appointed, a statute providing that the ballots at 
the election shall not contain the names of the can¬ 
didates for presidential electors, but the names of 
the candidates for president and vice-president, with 
a statement that a vote for the candidates named 
shall be a vote for the electors of the party or group, 
is valid. 3 

It is unlawful to place any characterization or 
description either before or after the name of. a 
candidate, unless there is such identity of names as 
would justify such description in order to permit 
the voter to make an intelligent expression of his 
choice.'^ Thus, the purpose of a statute requiring 
the adding to the name of a candidate whose sur¬ 
name is the same as another candidate a prescribed 
number of words indicating the occupation and res¬ 
idence is to avoid confusion that may arise from 
the appearance on the ballot of identical sur¬ 
names,5 but the statute does not apply where the 
surnames are not identical but merely of similar 
sound.® However, where a statute provides for the 
printing of the occupation of a candidate or candi¬ 
dates having the same or similar surnames, the use 
of the word “similar” in connection with “same” in¬ 
dicates a legislative intent that the statute be ap¬ 
plied where the names are alike but not identical.^ 


§ 162. Right to Have Name on Ballot 

While the legislature may control the privilege of a 
candidate to have his name on the ballot, generally elec¬ 
tion officials must place on the ballot the names of all 
persons certified as having been nominated. 

Where official ballots are printed at public ex¬ 
pense, stated supra § 153, the state may control the 
privilege of having a name of a person printed on 
the official ballot.® It has been held that the statu¬ 
tory duty of preparing ballots includes the duty of 
placing on the ballot the names of persons nominat¬ 
ed or of omitting such names, in accordance with 
election statutes.® 

Inasmuch as a certificate of nomination, valid on 
its face, when filed with the proper officer is prima 
facie evidence of the facts which it recites, stated 
supra § 135, and since statutory provisions as to 
the preparation and distribution of the ballots must 
be strictly followed, as pointed out supra § 155, and 
the officer whose duty it is to prepare and have 
printed the official ballot acts in a purely minis¬ 
terial capacity, stated supra § 155, he must place 
on the ballot all names regularly certified to him as 
having been nominated,!® unless the refusal to do 
so is in obedience to a judgment of a court in a con¬ 
test proceeding by a candidate opposing the person 
shown to have been nominated on the face of the 
returns, changing the result or declaring the cer¬ 
tificate, if issued, void, or nullifying the nomina¬ 
tion ;!! but the officer must not proceed blindly but 
should satisfy himself as to the authority of the per¬ 
son certifying the nomination and the regularity or 


2. N.T.—^Thomas v. Cohen, 262 N.T. 
S. 320, 146 Misc. 836. 

Seasons for role 

The provision of the federal con¬ 
stitution as to the appointment of 
presidential electors does not en¬ 
title the voters to vote for presi¬ 
dential electors, and the established 
custom which has arisen to bind the 
electors to vote for party non^inees 
has removed their freedom of choice 
so as to render their function merely 
ministerial and to remove the im¬ 
portance of the Individual electors.— 
Thomas v. Cohen, supra. 

3. Ohio.—State ex rel. Hawke v. 
Myers, 4 N.E.2d 397, 132 Ohio St. 
18. 

4. Ohio.—State v. Murphy, 174 N.E. 
252, 122 Ohio St. 620. 

5. Minn.—^Ledin v. Holm. 281 N.W. 
762, 203 Minn. 434. 

a Minn.—Ledin v. Holm, supra. 
Season for rule 

The legrislature was not igrnorant 
of the doctrine of idem sonans, and a 
strong^ inference was raised that 
the operation of the statute was in¬ 


tended to be restricted when the 
statute was limited to similar sur¬ 
names rather • than to Christian 
names.—Ledin v. Holm, supra. 

7. Pa.—Commonwealth ex rel. Gra¬ 
ham y. Erie County Com'rs, 18 Pa. 
Dist. & Co. 169, 14 Erie Co. 193. 

Sanies held "similar” 

McCreary, McCray, and McCarty.— 
Commonwealth ex rel. Graham v. 
Erie County Corners, supra. 

8. Fla.—State ex rel. Harris v. Be- 
lote. 143 So. 881, 106 Fla. 938. 

9. Mass.—^Manser v. Secretary of 
Commonwealth, 16 N.E.2d 868, 301 
Mass. 264. 

la Ky.—Hardin v. Horn, 212 S.W. 
673, 184 Ky. 548. 

Pa.—Prugh V. O’Hara, 50 Dauph.Co. 
51. 

Wis.—State v. Circuit Court for 
■ Marathon County, 190 N.W. 563, 
178 Wis. 468. 

20 C.J. p 146 note 62. 

ZTomlnation other than by primary 
Candidate for office of state tax 
commissioner at ereneral election who 
complied with statute relating to 
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nomination of officers otherwise than 
by primary is entitled to have his 
name placed on ballot as candidate 
for tax commissioner at general elec¬ 
tion.—Brooks V. Kerby, 60 P.2d 1074, 
48 Ariz. 194, followed in Moore v. 
Kerby, 60 P.2d 1119, 48 Ariz. 246, and 
Luke V. Kerby. 60 P.2d 1119, 48 
Ariz. 247. 

Assumed name 

The fact that the name 'of a can¬ 
didate duly nominated is an assumed 
name, adopted many years before the 
election without fraudulent purpose, 
does not affect the propriety of the 
name on the ballot.—^In re Ross’ Con¬ 
tested Election, 21 Pa.Dist. & Co. 57. 

11. Ky.—Judd V. Polk, 102 S.W.2d 
325, 267 Ky. 408—^Hettel v. Purste, 
86 S.W.2d 1018, 260 Ky. 844—Har¬ 
din V. Horn, 212 S.W. 573, 184 Ky. 
548. 

Ohio.—State ex rel. Hehr v. Beery, 
9 N.E.2d 699, 55 Ohio App. 243. 
Tex.—Benavides v. Atkins, 120 S.W. 
2d 415, 132 Tex. 1. 

Wis.—State v. Circuit Court for 
Marathon County, 190 N.W. 563, 
178 Wis. 468. 
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legality of the nominations.^^ Legislation purport¬ 
ing to prohibit the names of nominees from the of¬ 
ficial ballot would be invalid.^^ if the officers 
charged with the duty of preparing the official bal¬ 
lots wrongfully refuse to print the name of any 
nominee thereon, they may be compelled to do so.^^ 
As stated in the C.J.S. title Injunctions § 115, also 
•32 C.J. p 254 note 56, injunction does not lie to re¬ 
strain the printing on the ballot of names of duly 
nominated candidates. 

While it is ordinarily the constitutional privilege 
of every elector to vote for whom he pleases, see 
supra § 161, it is not -the duty or privilege of the 
election officers to place on the official ballot the 


names of persons who have not been regularly nom¬ 
inated in some manner provided by law,i5 and in 
some jurisdictions by reason of statutory prohibition 
only the names of persons actually nominated may 
appear on the ballot,i6 while in other jurisdictions 
under statutory prohibition the names only of per¬ 
sons nominated by political parties may appear on 
the ballot.i7 Moreover, except in some jurisdic¬ 
tions, the placing of names of persons not entitled 
to be on the ballot will be enjoined, stated in the 
C.J.S. title Injunctions § 115, also 32 C.J. p 255 
note 57 and 20 C.J. p 147 notes 67, 68, and, as dis¬ 
cussed in the C.J.S. title Mandamus § 142, also 38 
C.J. p 723 note 3-p 724 note 8, mandamus will not 


12. Tex.—Couch v. Hill, Civ.App., 
10 S.W.2d 170, error dismissed. 

13. Tex.—^Morris v. Mims, Civ.App., 
224 S.W. 587. 

14. Ky.—Hardin v. Horn, 212 S.W. 
673, 184 Ky. 548. 

Wls.—State V. Circuit Court for 
Marathon County, 190 N.W. 663, 
178 Wls. 468- 
20 C.J. p 146 note 63. 

Requiring name to be placed on bal¬ 
lot as political question see Con¬ 
stitutional Law § 148. 

Mandamus as remedy see the C.J.S. 
title Mandamus § 142, also 38 C.J. 
p 723 notes 97-2. 

Special statutory proceeding 

(1) In some jurisdictions a special 
statutory proceeding may be utilized 
to compel the placing of a candi¬ 
date’s name on the official ballot.— 
State V. McHugh, 233 N.W. 1. 120 
Neb. 356. 

(2) Such proceeding Is a ’’civil 
action” within the meaning of a 
statutory provision that, where by 
general or special statute a civil 
action is given without prescribing 
the mode of proceedings therein, the 
general code of civil procedure is 
applicable.—State v. McHugh, supra. 
Waiver of notice 

Persons appearing at hearing be¬ 
fore state ballot law commission on 
merits of controversy as to their 
rights to have their names printed 
on official election ballot under cer¬ 
tain party designation and partici¬ 
pating generally therein waived their 
rights to formal notice thereof as 
matter of law.—^Nelson v. Morse, N. 
H., 16 A.2d 6L 

15. La.—Bartmess v. Hendricks, 91 
So. 68, 150 La. 627. 

Pa.—^Prugh V. O’Hara, 50 Dauph. 
Co. 61. 

W.Va.—State v. Wells, 104 S.B. 691, 
87 W.Va. 276. 

20 C.J. p 147 note 65. 

Order denying motion' to direct 
clerk of incorporated village to 
place names of petitioners on offi¬ 
cial ballot as candidates for election 


to offices of mayor and village trus¬ 
tees at election was affirmed where 
nominating affidavit was insufficient. 
—In re Kollock, 294 N.Y.S. 714, 250 
App.Div. 774, affirming 294 N.Y.S. 712, 
162 Misc. 299. 

I'd Tex.—^Pulliam v. Trawalter, Civ. 

App., 120 S.W.2d 108. 

Statute mandatory 

Statute providing that ballot shall 
contain no names other than of can¬ 
didates duly nominated is manda¬ 
tory and cannot be changed or modi¬ 
fied by the court.—^Dupre v. St. 
Jacques, 153 A. 240, 51 R.I. 189, 190. 
Political party without state or- 
ganizatiou 

Under a statute authorizing a po¬ 
litical party without state organiza¬ 
tion to nominate candidates for 
county and precinct offices only, a 
candidate of such party is not en¬ 
titled to have his name on the ballot 
for a district office.—Bounds v. Mc- 
Callum, 52 S.W.2d 1047, 122 Tex. 
116. 

17. Fla.—State ex rel. Gandy v. 
Page, 169 So. 854, 125 Fla. 348— 
State ex rel. Harris v. Belote, 143 
So. 881, 106 Fla. 938. 

Validity 

(1) Statute regulating printing of 
candidates’ names on ballots is not 
invalid.—State ex rel. Barnett v. 
Gray, 144 So. 349, 107 Fla. 73, fol¬ 
lowed in 144 So. 356, 107 Fla. 109. 

(2) The fact that statutes pro¬ 
vide only for the names on the bal¬ 
lot of persons nominated by political 
parties does not infringe the voter’s 
right to vote for the person of his 
choice, where statutory provision is 
made for blank lines for the writing- 
in of names.—State ex rel. Harris v. 
Belote, 143 So. 881, 106 Fla. 938. 

(3) Blank lines on official ballots 
see supra § 156. 

Extent of prohibition 

(1) A former statutory prohibition 
against the' secretary of state plac¬ 
ing the name of any person on the 
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official ballot as a candidate for any 
political party not nominated by 
direct primary election was con¬ 
strued to apply also to any other 
authority having the duty to pro¬ 
vide official ballots, in view of a 
statutory prohibition of nominations 
other than by direct primary.—^Payne 
V. Gentry, 90 So. 104, 149 La. 707. 

(2) Primary election as exclusive 
method of party nomination see su¬ 
pra § ill c. 

Nature of uomiiLatiou 

(1) By reason of statute election 
officials must have printed on gen¬ 
eral election ballots only names of 
candidates duly nominated by pri¬ 
mary election, or by appropriate 
party executive committee, when no 
candidate receives majority of votes 
cast in primary or where there is 
vacancy.—State ex rel. Barnett v. 
Gray, 144 So. 349, 107 Fla. 73, fol¬ 
lowed in 144*So. 356, 107 Fla. 109. 

(2) Nominees not selected pursu¬ 
ant to state primary election laws, 
where statutory primary procedure 
was capable of being followed in 
the selection of certified nominees, 
are not entitled to have names placed 
on general election ballot.-:-State ex 
rel. Summer v. Mitchell, 159 So. 775, 
118 Fla. 513. 

(3) State election board is not re¬ 
quired to place on ballots for gen¬ 
eral election names of candidates of 
political party organized after time 
had expired for filing as candidates 
for party nominations at primary 
election where a statute restricts 
candidates at general election to 
those nominated by parties.—Craig v. 
Bond, 15 P.2d 1014, 160 Okl. 34. 

(4) The right of suffrage is not in¬ 
fringed contrary to Const. § 6, which 
provides for the freedom and equali¬ 
ty of elections, by a statute pro¬ 
hibiting voters of a city of the third 
class under commission government 
from voting the name of a candi¬ 
date not nominated at the primary. 
—Whitney v. Skinner, 241 S.W. 360, 
194 Ky. 804. 



§ 162 


ELECTIONS 


29 C.J.S. 


issue to compel the placing on the ballot of names 
of persons not entitled to have their names on the 
ballot. Where, however, the clerk places a candi¬ 
date's name on a ballot without dispute or contest, 
it will be presumed that the candidate was regular¬ 
ly nominated and that his nomination was certified 
to the clerk as provided by statute.^^ 

Compliance with statutory regulations is a pre¬ 
requisite to the right to have the name on the bal- 
lot.^9 In some jurisdictions the making and filing 
of a certificate of nomination is a condition pre¬ 
cedent to the printing of a candidate’s name on the 
official ballot.20 However, it has been held that, 
where a certificate of nomination has been execut¬ 
ed but not delivered to the candidate entitled to it, 
a declaration of nomination is sufficient to entitle 
him to have his name on the ballot.^^ Officers 
charged with the preparation of ballots and the 
conduct and the declarations of results of elections 
must conform to statutory requirements as to the 
qualification for office of candidates named on the 
ballot.22 In some jurisdictions the only statutory 
condition precedent to the right of a nominee to a 
place on the ballot is the filing of a declaration 
that, if elected, he will aiccept the office and qualify 
therefor.23 Under a statutory requirement that in 
order to have the name placed on the ballot the 
candidate for a specified office shall hold a certifi¬ 
cate of qualification, it is not essential that such 
certificate shall have been issued during the year 


of the particular election.^^ Where a constitution¬ 
al provision prohibiting the election of persons 
from the same district is inapplicable to prevent the 
nomination of candidates from the same district, 
stated supra § 130, and, where more than one per¬ 
son is to be elected, a candidate receiving the re¬ 
quired number of votes as one of such persons is 
entitled to have his name placed on the official bal¬ 
lot, even though from the same district as another 
nominee.25 Under statutes prohibiting the placing 
of names on the ballot of persons not filing reports 
of primary expenditures as required by statute, stat¬ 
ed supra § 161, the prohibition affects only persons 
who have been convicted of the offense and does 
not vest the election officials with authority to re¬ 
fuse to print names of persons not convicted.26 In 
other jurisdictions the mere failure to file the re¬ 
quired report of expenditures does not justify a re¬ 
fusal to place the name on the ballot.27 

§ 163. -Right to Appear under Party 

Name 

Candidates regularly nominated by a political party 
are entitled to have their names on the official ballot in 
the proper party column under the appropriate party 
designation. Conversely, candidates not properly nomi. 
nated by such a party, or not affiliated with a party, have 
no such right. 

Candidates who have been regularly nominated 
by a political party have a right to have their names 
printed on the official bjallots in the proper column 
under the appropriate party designation,^® and this 


18. Ind.—Cave v. Conrad, 24 N.B.2d 
1010 . 

Ky.—Parrish v. Powers, 105 S.W. 
391, 127 Ky. 164, 32 Ky.L. 125. 

19. Ky.—Asher v. Arnett, 132 S.W. 
2d 772, 280 Ky. 347. 

Pa.—Prugh V. O’Hara, 50 Dauph.Co. 
51. 

2a N.M.—^Wilson v. Gonzales, 106 
P.2d 1093, 1095, 44 N.M. 599, quot¬ 
ing Corpus Jnris. 

R.I.—Como v. Sprague, 126 A. 376, 
46 K.I. 235. 

W.Va.—State v. Wells. 104 S.E. 591, 
87 W.Va. 275. 

20 C.J. p 128 note 91. 

Proper certificate essential 

(1) Only persons whose names 
have been certified as nominated 
under the principles discussed supra 
§§ 135-138 are entitled to places on 
the ballot.—State ex rel. Landis v. 
Thursby, 144 So. 309, 107 Fla. 171. 

(2) Thus a person whose name 
has not been timely certified is not 
entitled to have his name on the bal¬ 
lot. 

Fla.—State ex rel. Landis v. Thurs¬ 
by, supra. 

Ky.—Judd V. Polk, 102 S.W.2d 325, 
267 Ky. 408—^Combs v. Dixon, 286 


S.W. 797, 215 Ky. 566—Brodle v. 
Hook, 121 S.W..979, 125 Ky. 87. 

21. Okl.—State v. Lasher, 244 P. 
809, 116 Okl. 273. 

Duty of election officials to declare 
candidate nominated see supra § 
119. 

22. Mass.—^In re Opinion of Justices, 
135 N.E. 305, 240 Mass. 611. 

23. Wis.—State v. Circuit Court for 
Marathon County, 190 N.W. 563, 
178 Wis. 468. 

24. Ky.—^Noffsinger v. Parham, 124 
S.W.2d 472,. 276 Ky. 460—Nash v. 
Marshall, 272 S.W. 907, 209 Ky. 
379. 

Purpose of requirement 
The purpose of statute requiring 
candidates for office of county tax 
commissioner to be examined by and 
to obtain certificate of qualification 
from state tax comxpission was to se- 
pure properly qualified persons for 
the office of county tax commission¬ 
er.—^NofCsinger v. Parham, 124 S.W. 
2d 472, 276 Ky. 460. 

Date of examination 
A statutory provision for the date 
of examination is not mandatory, 
but permits holding of special exa¬ 
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minations.—^Noffsinger v. Parham, 
supra. 

25. W.Va.—^Fansler v. Rightmire, 
177 S.E. 288, 115 W.Va. 492. 

26. Okl.—State v. Lasher, 244 P. 
809, 116 Okl. 273. 

Violation of Corrupt Practice Acts as 
to primary elections see supra § 
118. 

Opinion of election olficlals as to 
guilt not controlling 
County election board cannot, on 
its own opinion of guilt of nominee 
at primary election as to expense re¬ 
port, or arbitrarily, refuse to print 
his name on ballot for general elec¬ 
tion.—State V. Lasher, supra. 

27. Ky.—Judd v. Polk, 102 S.W.2d 
325, 267 Ky. 408. 

Until Judicially declared to be in¬ 
eligible on account of failure to re¬ 
port expenses, a candidate cannot be 
denied a place on the ballot as for 
such a violation.—^Fuller v. Corey, 
no P. 1035, 18 Idaho 558. 

2a Mont.—State v. Martin, 62 P. 
588, 24 Mont. 403. . 

W.Va.—Smith v. Hogan, 191 S.E. 
636, 118 W.Va. 668. 

Effect of defects and irregularities 
see infra § 173 a (2). 
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right can be defeated only by a showing of such 
fraud as nullifies the nomination.29 In case of a 
nomination by primary election, candidates who 
were not entitled to file in the primary election are 
not entitled to have their names on the ballot at the 
general election under the party name.^O A candi¬ 
date is not entitled to have his name appear on the 
ballot under a party name where he is not affiliated 
with such party,21 and under the well established 
principle that a person who, while occupying one 
office, accepts another incompatible with the first 
ipso facto vacates the first office, discussed in the 
C.J.S. title Officers § 23, also 46 C.J. p 947 note 66- 
p 948 note 73, it follows that nominees for presi¬ 
dential electors who accept nominations for the 
same position from another party, having different 
candidates, thereby forfeit their right to remain on 
the ticket of the first party.22 As used in a stat¬ 
ute restricting the nomination of party candidates 
to those receiving the highest votes, equal to the 
number of positions to be filled, where two or more 
candidates are to be elected to the office, the word 
“office” is to be construed as referring to two or 
more separate offices and not as meaning separate 
positions in one office, so that, where there are four 
positions to be filled, the four party candidates re¬ 
ceiving the highest votes at the primary election are 
entitled to have their names on the official ballot 
as party candidates,23 as against a contention that 
a proviso to the effect that, if only one party has 
candidates and there are no independent candidates, 
the party candidates receiving the highest votes at 
the primary election, not to exceed twice the num¬ 
ber of offices to be filled, shall be declared the party 
nominees is controlling, on the theory that, where 
an opposing party nominates only one candidate, 
three positions are to be regarded as unopposed, 
so as to entitle seven candidates of the other party 
to have their names on the ballot as party candi- 
dates.24 A statute providing that, if all candidates 
for an office on a party ballot shall receive in the 


I 

f aggregate less than a specified number of votes cast 
for the party's nominee for governor at the last 
general election the person receiving the highest 
vote shall be deemed an independent candidate not 
entitled to party designation on the ballot is not un¬ 
duly restrictive of the right of suffrage, nor uncon- 

stitutional.25 

§ 164. -Persons Nominated by Petition 

Ordinarily a candidate nominated by petition of un¬ 
organized voters is not entitled to a party designation on 
the official ballot. However, a person nominated by party 
petition is entitled to have his name on the ballot as 
party nominee, even in the absence of a declaration that 
no other person has been nominated by convention or 
primary, as required, where the election officials in fact 
know there have been no other nominations. 

A candidate nominated by petition of unorgan¬ 
ized voters cannot be placed on the official ballot 
as the candidate of an organized existing party,2® 
even though the party nomination is irregular and 
illegal,®7 or there are vacancies on the ticket of 
the party of which they are members.®® However, 
although under the statute a party nomination by 
petition is allowable only in case of a failure to 
nominate by convention or a primary, as indicated 
supra § 107, yet the name of the person nominated 
by a party petition, not stating that there was no 
other nomination, should be put on the ballot of 
that party by the clerk, he knowing that there was 
no other nomination by the party for the office, and 
that none claimed it.®® Where party nominations 
by petition are permissible, unless the statutory re¬ 
quirements for such nomination are complied with, 
the names of the nominees should not be placed on 
the ballot.^® 

§ 165. -Unsuccessful Candidate' at Pri¬ 

mary 

In some Jurisdictions candidates defeated for an office 
at the primary election are prohibited from having their 
names on the ballot as independent candidates. 

Under some statutes a person whose name was 


29. W.Va.—Smith v. Hogran, supra. 

30. Neb.—State v. Marsh, 24S N.W. 
277, 123 Neb. 423. 

31. Neb.—State v. Wells, 138 N.W. 
166, 92 Neb. 337, 41 L,.R.A.,N.S., 
1088. 

Estoppel 

A party committee, by fiexnanding 
that the candidate of another par¬ 
ty also placed on the ticket as can¬ 
didate of the former, withdraw there¬ 
from as candidate of the former, is 
not estopped to deny that he was 
duly nominated as such.—State v. 
Wells, supra. 

32. Neb.—State v. Wait, 138 N.W. 


159, 92 Neb. 313, 43 L.R.A.,N.S., 
282. 

33. Nev,—State ex rel, Cline v. 

Payne, 86 P.2d 32, 59 Nev. 127. 

34. Nev.—State ex rel. Cline v. 

Payne, supra. 

35 . Wis,—State v. Hall, 190 N.W. 

457, 178 Wis. 172. 

36. N.D.—State v. Hall, 179 N.W. 

712, 46 N.D. 396. 

20 C.J. P 147 note 77. 

Ri^ht to have name on ballot as in¬ 
dependent candidate see infra § 
168. 

^xloz fflUng of petition 
The fact that a person nominated 


by petition has Hied the petition 
prior to the iilinsr of the certificate 
of nomination of the party nominee 
does not entitle him to be placed on 
the ballot as the party candidate.— 
Lowry v. Davis, 70 N.W. 190, 101 
Iowa 236. 

37. Colo.—Whipple v. Owen, 50 P. 
861, 24 Colo. 319. 

38. Idaho.—Phillips v. Curtis, 38 P. 
406, 4 Idaho 193. 

Mo.—^Atkeson v. Lay, 22 S.W. 481, 
116 Mo. 538. 

39. K 3 ^—Wilkins v. Duffy, 70 S.W. 
668, 24 Ky.L. 968. 

40. R.I.—^Dupre V. St. Jacques, 163 
A. 240, 61 R.I. 189, 190. 
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printed on the official ballot of any party at a pre¬ 
ceding primary election, and who failed of nomi¬ 
nation, cannot have his name printed on the official 
ballot for the general election by petition,and 
such prohibition applies where the successful can¬ 
didate at the primary dies^2 or declines the nomi- 
nation^S before the day on which the general elec¬ 
tion is to be held. Where all the candidates at a 
primary election consent to a grouping arrangement 
whereby one group is separated from another group 
for positions for one office, a defeated candidate 
in one group is not entitled to have his name print¬ 
ed on the ballot as a candidate for the other group, 
even though he received more votes than one of the 
candidates in such other group.^^ However, under 
a statute providing that, where only one party has 
candidates for office and there are no independent 
candidates, the candidates receiving the highest 
votes at the primary, not in excess of twice the 
number to be elected, shall be declared nominated, 
a defeated candidate at a primary in which there 
were two candidates is entitled to have his name 
on the ballot at a general election at which no other 
party had candidates and no independent body par- 

ticipated.45 


29 C.J.S. 

§ 166. - Substitutes and Nominations to 

Fill Vacancies 

In cases of substituted nominations after the printing 
of the official ballots, under some statutes the substituted 
names should be printed on slips and distributed to the 
voters, and It Is improper for the election officials to affix 
such slips prior to distribution. Persons properly nomi¬ 
nated to fill vacancies are entitled to have their names on 
the ballot. 

In some jurisdictions under statutes providing 
that, if a substituted nomination is filed after the 
ballots have been printed, slips with adhesive on 
the reverse side and bearing the substituted name 
shall be prepared and distributed with the ballots 
to be affixed thereto, it is improper for the election 
officials in preparing the ballots to paste such slips 
over the original nominee's name.^® 

Nominations to fill vacancies. Where vacancies 
are regularly filled, the election commissioners can¬ 
not ignore the names of the candidates thus put in 
nomination in printing the names on the official 
ballot and the authority of a party committee de 
facto to make nominations to fill vacancies cannot 
be collaterally questioned by a board of election 
commissioners in proceedings to compel or prevent 
the placing of such nominee's names on the ballot.^® 


41. La.—^Payne v. Gentry, 90 So. 104, 

149 La. 707. 

N.J.—Rose V. Parker, 102 A. 145, 

91 N.J.Law 84. 

vaudity 

(1) A statutory prohibition of this 
nature is not unconstitutional.—^Rose 
V, Parker, supra. 

(2) The reason is that it does not 
prevent the writingT-in of the candi¬ 
date's name.—^Rose v. Parker, su¬ 
pra. 

In. Kentucky 

(1) Prior to St. § 1550-5, effective 
June 14, 1934, a candidate defeated 
at a primary election was not barred 
from having the name on the official 
ballot at the general election when 
nominated by petition as an inde¬ 
pendent candidate.—Broughton v. 
Pursifull, 53 S.W.2d 200, 245 Ky. 137 
—^Napier v. Roberts, 189 S.W. 206, 
172 Ky. 227—^Francis v. Sturgill, 174 
S.W. 753, 163 Ky. 650. 

(2) This rule was not affected by 
the 1920 amendment to § 1550-6 pro¬ 
viding that any candidate who has 
been defeated for nomination shall be 
Ineligible for such office and shall not 
be permitted to run therefor, dis¬ 
qualification of eligibility and from 
running for an office being distinct 
from a prohibition of the name be¬ 
ing placed on the ballot.—Bargo v. 
Tedders, 71 S.W.2d 660, 254 Ky. 341 
—^Broughton v. Pursifull, supra. 

(3) However, since the effective 
date of § 1650-5a, expressly pro¬ 


hibiting a defeated candidate at a 
primary election from having his 
name on the ballot at the general 
election for the same office, except 
in case of a vacancy, a candidate de¬ 
feated at the primary election can¬ 
not have his name on the ballot at 
the general election as an independ¬ 
ent candidate for the same office.— 
Keen v. Revis, 109 S.W.2d 609, 270 
Ky. 223—Mullins v. Jackson, 109 S. 
W.2d 387, 270 Ky. 149. 

(4) This statutory prohibition is 
constitutional.—^Keen v. Revis, su¬ 
pra—Mullins V. Jackson, supra. 

(5) This is so because it does not 
render the defeated candidate in¬ 
eligible for the office, as stated su¬ 
pra § 133—^Mullins v. Jackson, su¬ 
pra. 

(6) A second reason is that it does 
not prevent the writing-in of the 
candidate's name.—^Mullins v. Jack- 
son, supra. 

42. N.J.—Rose V. Parker, 102 A. 145, 
91 N.J.Law 84. 

43. N.J.—^Rose v. Parker, supra. 

44. Ill.—People V. Czarnecki, 100 N. 
E. 282, 256 Ill. 567. 

45. Nev.—State v. Beemer, 272 P. 
656, 51 Nev. 192. 

46. Pa.—^In re Allor's Contested 
Election, 16 Pa.Dlst. 79. 

47. Ala.—^Blackwell v. Hawkins, 145 
So. 477, 226 Ala. 149. 

Ind.—Gibson County v. State, 48 N. 
E. 226, 148 Ind. 675. 
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Ky.—Brandenburg v. Bradley, 283 S. 
W. 1059. 

Effect of defects and irregularities 
see infra § 172 a (2). 

Committee nomination 
Nominee selected by executive 
committee of political party as can¬ 
didate where vacancy occurred sub¬ 
sequent to primary election and prior 
to general election Is entitled to have 
name printed on general election bal¬ 
lot, since primary election laws, 
which did not provide for selection 
of nominees for "vacancies in office" 
after primary elections were held, 
did not prevent party from selecting 
nominee.—State ex rel. Summer v. 
Mitchell, 159 So. 775, 118 Fla. 513. 

Nomination by petition 

(1) Where person elected at pri¬ 
mary election died before general 
election, and opponent and another 
were thereafter nominated by peti¬ 
tion in accordance with statute, both 
names should be printed on ballot 
for general election. — I>e Woody v. 
Belding, 292 P. 265, 210 Cal. 461. 

(2) The officials charged with 
preparation of the official ballot have 
a duty of placing on the ballot the 
names of all candidates nominated 
by petition to fill a vacancy.—State 
ex rel. King v. Bteinson, Neb., 294 N. 
W. 453. 

4a Mo.—state v. Kortjohn, 150 S.W. 

1060, 246 Mo. 34. 

20 C.J. p 148 note 86. 
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However, if no vacancy exists under the principles 
set forth supra § 93, the names of new candidates 
proposed cannot be placed on the ballot.^^ If the 
ballots have been printed prior to receipt of the 
certificates of nomination, the names certified 
should, under some statutes, be inserted by use of 
stickers,®® although the use of stickers is not-nec¬ 
essary where the person designated to fill the va¬ 
cancy has his name on the printed ballot for the 
office, though improperly. 

§ 167. -Withdrawal, Disability, or Death 

of Candidate 

In order to be entitled to have his name omitted from 
the offlcial ballot, a withdrawing candidate must comply 
with statutory regulations as to the right, manner, and 
time of withdrawing. 

Statutory provisions as to the right, manner, and 
time of withdrawing a candidacy for an elective 
office must be complied with in order to entitle the 
withdrawing candidate to have his name omitted 
from the ballot.®^ 

§168. -Independent Candidates 

Persons who have been properly nominated by peti¬ 
tion of individual voters are entitled to have their names 
on the official ballot as independent candidates. Under 


some statutes the names should appear under the desig¬ 
nation of the independent body represented, but statutes 
may prohibit the use of the name adopted by an existing 
political party or organization. ^ 

In jurisdictions in which, as stated supra § 106, 
nominations may be made by petition of individual 
persons, a candidate thus nominated is entitled to 
have his name on the official ballot at the general 
election,®3 subject to legislative limitations.®^ Stat¬ 
utes requiring the placing on the ballot of names of 
persons nominated by petition are mandatory,®® and 
it is not necessary that such persons shall have 
filed preelection expense accounts as required by 
the corrupt practice acts.®® It is, of course, a nec¬ 
essary prerequisite to such right that the nominat¬ 
ing petition be sufficient under the principles set 
out in §§ 108-110 supra.®^ So an independent can¬ 
didate is not entitled to an order compelling the 
printing of his name on the ballot where he does 
not show that the nominating petitions comply with 
statutory requirements.®® Further, an independent 
candidate whose petitions have not been filed with¬ 
in the statutory time is not entitled to have his name 
on the ballot at the general election.®® 

Under some statutes independent candidates are 
entitled to have their names appear under the des¬ 
ignation of the independent body they represent,®® 


4 a. S.B.—state v. Doolittle, 209 N. 
W. 851, 50 S.D. 298. 

50. Ky.—^Brandenburg v. Bradley, 
Ky., 283 S.W. 1069, 214 Ky. 514. 

51. Ky.—^Baker v. Marcum, 287 S.W. 
696, 216 Ky. 210. 

52. Mass.—Manser v: Secretary of 
Commonwealth, 16 N.K2d 868, 301 
Mass. 264. 

Withdrawal of candidacy see supra 
§ 95. 

53. Miss.—Omar v. , West, 188 So. 
917, 186 Miss. 136. 

Neb.—State v. Marsh, 243 N.W. 277, 
123 Neb. 423. 

Ohio.—State v. Butterfield, 174 N.B. 

253, 122 Ohio St. 618. 

Effect of defeat at preceding primary 
election see supra § 165. 

Effect of defects and irregularities 
see infra § 173 a (2). 

Right to have name on ballot as pa]> 
ty nominee see supra § 164. 
Estoppel 

The fact that a candidate who has 
been nominated by petition partici¬ 
pated in prior primaries ^or the elec¬ 
tion which resulted in' tie votes does 
not estop him from having his name 
on the ballot.—Omar v. West, 188 So. 
917, 186 Miss. 136. 

54- Fla.—State ex rel. Thomas v. 
Williams, 130 So. 428, 100 Fla. 
996. 

Statutes oonstroed 

(1) Legislature Intended distinc¬ 


tion between words “elector'' and 
“voter” in law providing that any 
qualified elector who has not par¬ 
ticipated as a voter shall be entitled 
to have his or her name printed on 
the ballot as nominated by petition 
of Independent electors.—State ex 
rel. Thomas v. Williams, supra. 

(2) Where a statute provides that 
a person who has been nominated at 
a primary election by having his 
name written in by the voters must 
file an acceptance of the nomination 
within a specified time after the 
election in order to have his name 
printed on the general election bal¬ 
lot, the term “election” means the 
actual election day, and not the elec¬ 
tive process, including the canvass 
of the votes.—btate ex rel. Wulf v. 
McGrath, Mont., 106 P.2d 183. 

55- Ky.—Owsley v. Vaughn, 281 S. 
W. 1002, 213 Ky. 817. 

56. Ky.—Owsley v. Vaughn, supra. 
Filing preelection expense account 

under corrupt practice acts see in¬ 
fra § 216. 

57. Ky.—Combs v. Dixon, 286 S.W. 
797, 215 Ky. 666. 

Defective oertilLcate 

Where voters* certificate for an in¬ 
dependent nomination of a named 
candidate does not state that sign¬ 
ers intend to support this candidate, 
or that committeemen appointed 
were qualified voters, and does not 
give their addresses, as required by 
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statute, the name of the proposed 
candidate should be omitted from 
the ballot.—In re Christiana, 198 N. 
Y.S. 582, 120 Mlsc. 423. 

ZnsufficlexLt Bignatnres 
Where a nominating petition does 
not contain the required number of 
qualified signers, the candidate is 
not entitled to have his name on the 
ballot.—Combs v. Dixon, 286 S.W. 
797, 216 Ky. 566. 

58. N.Y.—In re Murphy, 178 N.Y.S. 
236, 189 App.Div. 135, reversing 179 
N.Y.S. 619, 109 Mlsc. 68. 

59. Cal.—^Kartigan v. Jordan, 192 
P. 1084, 184 Cal. 72. 

Ky.—^Whitney v. Skinner, 241 S.W. 
350, 194 Ky. 804—Wood v. Deather- 
age, 215 S.W. 198, 185 Ky. 418. 

Okl.—^Maddox v. Hunt, 83 P.2d 553. 

183 Okl. 465. 

Statute coutroUiug 
Petition for placing candidate’s 
name on ballot is not invalid because 
filed seventy-seven days before elec¬ 
tion while act required such petitions 
to be filed not more than seventy- 
five, and not less than forty-five, days 
before election, where subsequent 
act, providing that such petition 
should be filed not less than fifteen 
days before election, controlled.— 
Bargo V. Tedders, 71 S.W.2d 660, 254 
Ky. 341. 

60. Ohio.—State v. Butterfield, 174 
N.E. 253, 122 Ohio St 618. 
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but, where by statute the use of an embleifi on the 
ballot is limited to party emblems, such independent 
candidates are not entitled to have their names ap¬ 
pear under a device selected by the independent 
body they represent.In other jurisdictions where 
the legislature, in specifying the form of official 
ballots, has failed to provide a column for nonpo¬ 
litical or independent nominees, and also has not 
provided such column in the statutory sample bal¬ 
lot, a nonpolitical nominee is not entitled to have 
his name on the official ballot under the designation 
“Nonpolitical- Candidates.”®^ Under some statutes 
independent or nonpartisan candidates are prohibit¬ 
ed from using any word of the name of an existing 
political party or organization.®®* 

§ 169. Appearance of Same Name More than 
Once 

Unless the printing of a candidate’s name on the bal¬ 
lot more than once is prohibited by statute, a candidate 
is entitled to have his name on the ballot as often as he 
has been nominated. Under some statutory prohibitions, 
the candidate may elect under which political designation 
his name shall be placed, and, where he fails so to elect, 
his name is to be placed according to the first nomination 
or according to the determination of the election officials. 

As seen supra § 132, the fact that a person has 
received a nomination at the hands of one party 
• does not render him ineligible to nomination by an¬ 
other party. In some jurisdictions a candidate who 
has received distinct nominations under each of 
which he is entitled to have his name appear on the 


ballot is entitled to have his name appear as many 
times as he has received nominations.®^ However, 
under some statutes the printing of the candidate’s 
name more than once on the same ballot is express¬ 
ly forbidden,®® and the validity of such statutes has 
been “generally upheld,®® but not universally.®7 
Whcfre the names of the candidates of all parties 
are printed in a single column, and grouped under 
the names of the offices for which they are sever¬ 
ally running, a candidate is not entitled to have his 
name printed on the ballot more than once, no mat¬ 
ter how many parties may have nominated him,®® 
but it is proper in such case to print on the ballot 
in connection with the name the party designation 
of each party that nominated him, in order to show 
that he is the nominee of such parties.®® Statutes 
authorizing the declination of nominations, dis¬ 
cussed supra § 167, when utilized by a candidate to 
decline all nominations to an office except by one 
political party, provide a method for determining 
how the name shall be placed on the ballot, where 
the candidate has been nominated by more than one 
party.In a number of jurisdictions statutes pro¬ 
vide that a candidate receiving nominations by more 
than one political party or more than one political 
designation for the same office must elect under 
which political designation his name shall be placed 
on the ballot,'^^ but a nominee who fails to elect 
does not, by objecting to one of the certificates of 
nomination, thereby elect to stand by the other 


61. Ohio.—state v. Butterfield, su¬ 
pra. 

62. Idaho.—Feltham v. Simmonds, 
61 P.2d 409, 57 Idaho 49. 

63. Mont.—State v. Stewart, 230 P. 
366, 71 Mont. 358. 

Statute construed 
Even thougrh a statute prohibits 
the use by Independent or nonparti¬ 
san candidates of words of the name 
of any ezistingr political party or 
organization in his candidacy, where 
independent candidates may be nomi¬ 
nated the statutory prohibition does 
not bar the use of the word “Inde¬ 
pendent” on the ballot, as descrip¬ 
tive of an independent candidate 
merely because a candidate for an¬ 
other ' office has been nominated 
by a political party using that word 
in its party name.—State v. Stewart, 
supra. V 

64. Cal.—^Fiokert v. Zemansky, 108 
P. 269, 157 Cal. 398. 

20 C.J. p 148 note 91. 

Construction of statute 
A statute forbidding a name appear¬ 
ing more than once by certificate or 
nomination, and more than once by 
nomination papers, does not prohibit 
the appearance of the same name 


more than once on the ballot.—^In re 
Citizen's Party Nomination Papers, 
11 Pa.Dist. 208. 
rejection of petitions proper 

Where a candidate for public office 
files, on last day for filing, petition 
for printing his name on the bal¬ 
lots of both Republican and Demo¬ 
cratic tickets, it is the duty of the 
county election board under the law, 
to reject both petitions.—^Kuzmak v. 
Luzerne County Election Board, Pa., 
34 Luz.Leg.Reg. 105. 

65. Idaho.—State v, Dunbar, 230 P. 

33, 39 Idaho 691. 

20 C.J. P 148 note 92. 

Construction 

(1) The statutory prohibition was 
not Intended to be limited to mean 
that no person shall be a candidate 
for more than one office, but applies 
to prohibit a person from having his 
name on more than one ticket on the 
same ballot.—State v. Dunbar, su¬ 
pra. 

(2) A statute of this nature has 
been held not to be retrospective in 
efiEect—Todd v. Board of Election 
Com'rs of Kalamazoo, Calhoun, 
Branch and BQllside Counties, 62 N. 
W. 564, 104 Mich. 474, 29 L.R.A. 
330. 


66. Idaho.—State v.- Dunbar, 230 P. 
33, 39 Idaho. 691. 

20 C.J. p 148 note 93. 

Well considered case 

Idaho.—State v. Dunbar, supra. 

67. Cal.—^Murphy v. Curry, 70 P. 
461, 137 Cal. 479, 59 L.R.A 97. 

20 C.J. p 148 note 94. 

68. Wyo.—State v. Burdick, 46 P. 
854, 6 Wyo. 448. 34 L.R.A. 845. 

20 C.J. p 149 note 95. 

69. Or.—Stanfield v. Kozer, 249 P. 
631, 119 Or. 324. 

Wyo.—State v. Burdick, 46 P. 864, 
6 Wyo. 448, 34 L.R.A. 846. 

70. Idaho.—State v. Dunbar, 230 P. 
33, 39 Idaho 691. 

71. Idaho.—State v. Dunbar, supra. 
20 C.J. p 149 note 97. 

Effect of statutory right to decline 
nomination. 

Where a candidate elects under 
which party his name shall appear, 
the right of the officer preparing the 
ballots to comply with such elec¬ 
tion is not affected by statutory 
provisions conferring the right of 
candidates to decline nominations. 
—State V. Dunbar, supra. 
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ticket, so as to preclude him from having his name 
printed on the ticket to which he objected, when 
it is declared valid.72 On his failure so to elect in 
a reasonable time, the first nomination may justly 
he regarded as the one tp be printed,or, under 
statutes so providing, the official preparing the bal¬ 
lots may select the party under which the name shall 
be placed.74 

A statutory provision as to voting machine bal¬ 
lots that, where a candidate has been nominated for 
an office by one or more political parties and also 
by one or more independent bodies, his name shall 
appear only in the row or column containing the 
names of other candidates nominated by a party is 
constitutional, except in such instances when to 
apply it would be unfair and prejudicial to a par¬ 
ticular class of voters,*^5 the question of when the 
application is unfair and prejudicial to a particular 
class of voters being a question of fact depending 
on the circumstances of each caseJ® When an in- 
•dependent body has a column assigned to it, the 
statutory requirement has been held unconstitution¬ 
al so far as requiring the name of a nominee of 
the independent body to be omitted from the col- 
umn,77 and, where an independent candidate is nom¬ 
inated by both an independent' body and a party, 
bis name should appear in the column or row of 
the independent body but, where the independent 
body has nominated a sole nominee also nominated 
by a party, the application of the prohibition to re¬ 


quire placing the sole nominee’s name under the 
party column is not unconstitutional.'^® 

The effect of defects and irregularities in print¬ 
ing the candidate’s name more than once is consid¬ 
ered infra § 173 a (2). 

§ 170. Submission of Questions or Proposi¬ 
tions 

In placing questions or propositions on the officiai 
ballot there must be compliance with statutory regula¬ 
tions of the form to be used. Whether separate ballots 
must be used depends on the applicable statute.^ Two 
or more questions or propositions may appear on the same 
ballot, provided the voter is afforded an opportunity to 
indicate his vote for each question or proposition. The 
full question or proposition need not appear, If enough 
Is printed to Identify it and to show Its character and 
purpose. 

In jurisdictions in which a statutory form for 
submission of questions or propositions is provid¬ 
ed, compliance with such form is essential,^0 unless 
a different form is provided for particular elec- 
tions.®^ A question should not be submitted in such 
form as to amount to an argument for its accept¬ 
ance or rejection.®^ Propositions are often sub¬ 
mitted to voters with the words “yes” and “no,” 
or words of similar import printed together, with 
voting space opposite such words.^^ While in some 
jurisdictions submission of questions or propositions 
should be made on the regular ballot, and not by 
separate ballot,and, where the statute provides 
that a proposition shall be printed at the top of the 


72. Ill.—People v. Rose, 71 N.E. 
1125, 211 Ill. 269. 

73. Ill.—^People v. Czarnecki, 100 N. 
E. 283, 256 Ill. 320. 

74. Idaho.—State v. Dunbar, 230 P. 
33. 39 Idaho 691. 

75. N.T.—Callairban v. Voorhis, 163 
N.E. 447, 252 N.T. 14—In re Sul¬ 
livan, 211 N.Y.S. 147, 212 App.Div. 
848. 

76. N.T.—Crane v. Voorhis, 178 N.R 
169, 257 N.Y. 298, reversing 253 N. 
T.S. 62, 234 App.Div. 716—In re 
Shaeffer. 262 N.Y.S. 667, 237 App. 
Div. 278. 

77. N.T.—Lynn v. Nelson, 173 N.B. 
897, 254 N.T. 630—In re Sullivan, 
211 N.Y.S. 147, 212 App.Div. 848— 
La Guardia v. Cohen, 266 N.Y.S. 
739, 149 Mlsc. 110—In re Gllflllan, 
207 N.Y.S. 628, 124 Misc. 628, af¬ 
firmed 207 N^T.S. 842, 212 App.Div. 
855, affirmed 148 N.E. 712, 240 N. 
T. 679. 

Contra “Taylor v. Board of Elections 
of Rensselaer County, 206 N.Y.S. 
721, 123 Mlsc. 817. 

20 C.J. p 148 note 94 [a]. 

*'The point of the unfairness or 
prejudice to the voter ,ln such a case 


lies in the fact that, if there be a 
rather full and complete ticket of in¬ 
dependent nominees by an inde¬ 
pendent body and a separate line is 
assigned for these candidates, the 
voter is very apt to be deceived, mis¬ 
led, or confused in voting along the 
line by finding a blank for a par¬ 
ticular office; the name of the 
nominee for that office having been 
placed on another party line or col¬ 
umn. He might he led to think that 
the independent body, whose ticket 
he was voting, had failed to make 
a nomination for that office or be¬ 
come confused in looking for the 
name.*'—Callaghan v. Voorhis, 168 N. 
E, 447, 262 N.Y. 14. 

Former statute 

<1) Provision of former statute 
that name of candidate nominated by 
political party and also by independ¬ 
ent body shall appear only in row 
or column containing names of par¬ 
ty’s nominees, unless Independent 
body shall have nominated candi¬ 
dates for more than fifty per cent of 
offices to be filled, was held to be 
void.—Crane v. Voorhis, 178 N.E. 169, 
257 N.Y. 298, reversing 253 N.Y.S. 62, 

I 234 App.Div. 715. 

1 (2) Words, “offices to be filled,’* 


in such provision were construed to 
include all officers to be voted for by 
electors of the particular county.— 
Crane v. Vborhls, 253 N.Y.S. 62, 234 
App.Div. 715, reversed on other 
ground 178 N.E. 169, 267 N.Y. 298. 

78. N.T.—Haviland v. Ellrodt, 193 
N.B. 234, 268 N.T. 488, reversing 
282 N.Y.S. 679, 246 App.Div. 561. 

Contra Taylor v. Board of Elections 
of Rensselaer County, 206 N.Y.S. 
721, 123 Misc. 817. 

79. N.Y.—Haskell v. Voorhis, 168 

N.E. 613, 246 N.Y. 256, affirming 224 
N.Y.S. 815, 221 App.Div. 873— 

In re Shaeffer, 262 N.Y.S. 567, 237 
App.Div. 278. 

80. Ill.—^People ex rel. Sandberg v. 
Grabs, 26 N.E.2d 494, 373 Ill. 423. 

81. Ill.—^People ex rel. Sandberg v. 
Grabs, supra. 

82. Ill.—O’Beime v. Elgin, 187 Ill. 
App. 581. 

83. Ill.—People v. Worley, 103 N.E. 
579, 260 Ill. 536. 

20 C.J. p 149 note 6. 

84. Ky.—^Nuetzel v. Bradsby, 265 S. 
W. 503, 205 Ky. 130. 
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ballot, the proposition must be printed at the top, 
ahead of the names of candidates,^in some juris¬ 
dictions under statutory requirement a separate bal¬ 
lot must be prepared for the submission of propo¬ 
sitions to voters;*® Two or more propositions may 
be submitted on the same ballot,**^ provided, how¬ 
ever, the voter is given the opportunity to vote for 
or against each question submitted separately and 
independent from his vote for or against the other 
propositions submitted,** for it is well settled that 
two or more distinct propositions cannot be submit¬ 
ted as a single question.** Where more than one 
proposition is to be submitted under some statutes, 
the proposition must be separately numbered and 
printed.** In voting for propositions of all sorts 
which are submitted to popular vote, it is not cus¬ 
tomary to print in extenso on the ballot the thing to 
be voted for,*^ but it is sufficient if enough is print¬ 
ed to identify the matter and show its character 
and purpose.** The general rule with reference to 
the submission of propositions is that the ballot, in 
submitting questions or propositions, must be free 
from uncertainty or ambiguity.** In the absence 
of statutory authorization, the use of a party device 


29 C.J.S. 

or emblem in submitting questions or propositions 
is irregular.*^ 

The effect of defects and irregularities in sub¬ 
mitting questions and propositions to the voters is 
discussed infra § 173 a (2). 

§ 171. Numbering 

Where the constitution or statute so requires, official 
ballots must be numbered. Requirements for numbering 
In accordance with the number of the voter on the poll 
list are generally deemed violative of the constitutional 
guaranty of the secrecy of the ballot, but the contrary 
has been held. 

Under some constitutional provisions, the ballots 
must be numbered.*® Likewise, in many jurisdic¬ 
tions the legislature has provided for the numbering 
of ballots.*® Where the statute provides that the 
ballots shall be numbered consecutively, the num¬ 
bers should run from the unit upward.**^ 

Provisions for the numbering of ballots to cor¬ 
respond to the number of the voter on the poll list 
are, according to the weight of authority, regarded 
as infringing the constitutional guaranty of secrecy 
of the ballot;** but there is authority to the con¬ 
trary,** in that, while the provision for numbering 
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85. Ill.—^Harvey v. Cook County, 77 
N.B. 424, 221 Ill. 76. 

86. Pa.—^Evans v. Wlllistown Tp., 
32 A. 87, 168 Pa. 678. 

87. N.C.—Keith v. Lockhart, 88 S.E. 
640. 171 N.C. 451, Ann.Cas.l918D 
916. 

20 C.J. p 149 note 8. 

88. N.D.—^Lang v. City of Cavalier, 
228 N.W. 819, 69 N.D. 76—Stern v. 
Fargo, 122 N.W. 403, 18 N.D. 289, 
26 L.R.A.,N.S., 665. 

8^ Ill.—^People ex rel. Wangelin v. 
Baltimore & O. S. W. R. Co., 22 N. 
B.2d 699. 372 Ill. 38. 

Mo.—State ex rel. Becker v. Smith, 
76 S.W.2d 574, 335 Mo. 1046—^Hart 
V. Board of Education of Nevada 
School Diet., 252 S.W. 441, 299 Mo. 
36—State ex Inf. Barrett v. Mait¬ 
land, 246 S.W. 267, 272, 296 Mo. 
338, citing Corpus Juris. 

Mont.—State v. Dawson County, 286 
P. 125, 87 Mont. 122. 

N.D.—Lang v. City of Cavalier, 228 
N.W. 819, 59 N.D. 75. 

Tex.—^Adams v. Mullen, Civ.App., 244 
S.W. 1083. 

20 C.J. P 149 note 10. 

90. N.T.—Matter of Webster, 100 N. 
Y.S. 508, 50 Misc. 253, affirmed 98 
N.T.S. 1116, 113 App.Div. 888. 

91. Mo.—State ex rel. Harry L. 
Hussmann Refrigerator & Supply 
Co. V. City of St. Louis, 5 S.W.2d 
1080, 1085, 319 Mo. 497, quoting 
Corpus Juris, and followed in State 
ex rel. Rosebrough Monument Co. 


V. City of St. Louis, 11 S.W.2d 

1010. 

20 C.J. p 160 note 12. 

98L Mo.—State ex rel. Harry L. 
Hussmann Regrigerator & Supply 
Co. V. City of St Louis, 5 S.W.2d 
1080, 1085, 319 Mo. 497, quoting 
Corpus Juris, and followed in State 
ex rel. Rosebrough Monument Co. 
V. City of St. Louis, 11 S.W.2d 
1010. 

93. Ill.—^People V. Sullivan, 93 N.E. 
97, 247 Ill. 176. 

94. Ky.—Erwin v. Benton, 87 S.W. 
291, 120 Ky. 536, 27 Ky.L. 909, 9 
Ann.Cas. 264. 

Effect see infra § 173. 

95- Tex.—ood v. State ex rel. 
Lee, 126 S.W.2d 4, 138 Tex. 110, 
121 A.L,R. 931, reversing, Civ.App., 
120 S.W.2d 955. 

Construetiou 

(1) As used in a provision of a 
constitution that in elections by 
the people the legislature shall pro¬ 
vide for the numbering of tickets, 
the word “tickets” means “ballots.” 
—^Wood V. State ex rel. Lee, supra. 

(2) The word “shall” in such pro¬ 
vision is used in a mandatory, rather 
than permissive, sense.—^Wood v. 
State ex rel. Lee, supra. 

(3) A voting machine which re¬ 
corded the number of the ballot 
when voter registered his vote on 
machine sufficiently complied with 
this requirement.—^Wood v. State ex 
rel. Lee, supra. 

96. Ala.—^Ez parte Owens, 42 So. 
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676, 148 Ala. 402, 121 Am.S.R. 67. 
8 L.R.A,N.S., 888. 

Mo.—Timmonds v. Kennlsh, 149 S, 
W. 652, 244 Mo. 318. 

Construction 

(1) Statutes requiring the number¬ 
ing of ballots are ordinarily regarded 
as mandatory.—^Behrensmeyer v. 
Kreitz, 26 N.B. 704, 135 Ill. 691—20 
C.J. p 150 note 23. 

(2) Whei:*e a statute provides for 
the Indorsement on the ballot of 
the number corresponding to the 
number of the person voting in the 
registration book whenever a regis¬ 
tration is required by law, and an¬ 
other section provides that the offi¬ 
cers of an election district shall de¬ 
liver ballots to an elector with the 
indorsement of the initials of the 
two Judges of election and the num¬ 
ber of the ballot voted only, since 
both sections of the statute are 
general laws and cannot be applied 
to the same ballot, the second sec¬ 
tion will apply where there is no 
registration number to go on the 
ballot, and the first section, where 
there is such a registration num¬ 
ber.—Timmonds v. Kennish, 149 S.W. 
652, 244 Mo. 318. 

97. N.Y.—^People v. Bidelman, 23 
N.Y.S. 954, 69 Hun 596. 

98. Idaho.—^McGrane v. Nez Perce 
County, 112 P. 312, 18 Idaho 714, 
32 L.R.A.N.S., 730, Ann.Cas.l912A 
165. 

20 C.J. p 150 note 19. 

9^ U.S.-^ohnson v. Clark, D.C,. 
Tex., 25 F.Supp. 286. 
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removes the veil of secrecy to some extent, it does 
not destroy it entirely so that examination of the 
numbered ballots is permissible only in circumstanc¬ 
es expressly provided.^ It has also been held that 
a statutory provision for numbering ballots is in¬ 
consistent with other statutory provisions.^ 

Whether the absence of, or a mistake in, number¬ 
ing ballots will void the ballots is discussed infra § 
173 a (2). 

§ 172. Indorsements and Certificates 

The legislature may require official ballots to bear 
specified indorsements or the signature, names or initials 
of specified election officials. Such statutory provisions 
are mandatory as to the election officials, but directory as 
to the voters. 

In some jurisdictions under a statutory require¬ 
ment official ballots must have specified indorse- 
ments,3 or the signatures,^ the initials,5 or names® 
of certain of the election officials. 

The purpose of the requirements is said to be 
twofold: First, to give the voter an official ballot 
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which he may surely know to be such, and second, 
to enable the public to identify the actual ballot cast 
in the event of an election contest;^ but an addi¬ 
tional purpose has been advanced, namely, to pre¬ 
vent fraud.® The statutes should be strictly en¬ 
forced to accomplish the purpose intended, but lib¬ 
erally construed in order to ascertain and effectuate 
the will of the voters.® 

Provisions of this kind are ordinarily regarded as 
mandatory,and where this rule prevails it is im¬ 
material whether the failure to comply with the 
statute resulted through ignorance or through actu¬ 
al fraud on the part of the election officers.^i How¬ 
ever, such statutes have been held directory so far 
as not disfranchising the voter.i® 

Under some statutes the indorsement and initial¬ 
ing must be done prior to the delivery of the bal¬ 
lot to the voter.l® 

It would seem that laws of the nature under dis¬ 
cussion are not an unreasonable and unconstitution- 


Ala.—^Ex parte Owens, 42 So. 676, 
148 Ala. 402, 121 Am.S.R. 67, 8 
L.R.A.,N.S., 888. 

1. Mo.—parte Oppenstein, 233 S. 
W. 440, 289 Mo. 421. 

2. Ill.—^Lacy V. Rhodes, 15 N.E.2d 
683, 369 Ill. 167. 

3. N.T.—People v. Onondaga County 
Canvassers, 29 N.E. 327, 129 N.T. 
395, 14 L.R.A. 624. 

N.D.—^Torkelson v, Byrne, 276 N.W. 
134, 68 N.D. 13, 138 A.L.R. 1213— 
Weber v. O’Connell, 215 N.W. 639, 
55 N.D. 867. 

4. Tex.—Bass v. Lawrence, Civ. 
App., 300 S.W. 207—Turner v. 
Teller, Civ.App., 275 S.W. 115— 
Shipman v. Jones, Civ.App., 199 S. 
W. 329—^Brigance v. Horlock, 97 

S.W. 1060, 44 Tex.Civ.App. 277— 
Arnold v. Anderson, 93 S.W. 692, 41 
Tex.Civ.App. 508. 

Initials constitute a ''signature” 
within the meaning of the statute. 
—McCharen v. Mead, Tex.Civ.App., 
275 S.W. 117—^Turner v. Teller, Tex. 
Civ.App., 275 S.W. 115. 

5. Ill.—^Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387—Neff v. 
George, 4 N.E.2d 388, 364 Ill. 306— 
Waters v. Heaton, 4 N.E.2d 41, 364 
Ill. 150—Ralston v. Scott, 188 N.E. 
480, 354 Ill. 258—Sibley v. Straiger, 
179 N.E. 877, 347 Ill, 288—Blattner 
V. Dietz, 143 N.E. 92,'311 Ill. 445. 

Mich.—^Miles v. Fortney, 194 N.W. 
605, 607, 223 Mich. 652, quoting 
Corpus JaxiSi 

Mo.—Donnell v. Lee, 73 S.W. 997, 101 
Mo. App. 191. 

N.D.—Torkelson v. Byrne, 276 N.W. 
134, 68 N.D. 13, 113 A.L.R. 1213— 


Weber v. O’Connell, 215 N.W. 539, 
55 N.D. 867. 

20 C.J. p 151 note 32. 

Initialing by election official as not 
distinguishing mark see infra § 
186. 

6. Ky.—Pardue v. Webb, 70 S.W.2d 
665, 253 Ky. 838—Wurts v. New- 
some, 68 S.W.2d 448, 253 Ky. 38— 
Campbell v. Little, 66 S.W.2d 67, 
251 Ky. 812—^Johnson v. Caddell, 
63 S.W.2d 810, 250 Ky. 640—Bates 

V. Crumbaugh, 71 S.W. 76, 114 Ky. 

447, 24 Ky.L. 1205. 

Mo.—Donnell v. Lee, 73 S.W. 997, 
101 Mo.App. 191. 

Neb.—Swan v. Bowker, 281 N.W. 891, 
135 Neb. 405—^Rasp v. McHugh, 237 
N.W. 394, 121.Neb. 380. 

W.Va.—State v. Parley, 126 S.E. 413, 
97 W.Va. 695. 

20 C.J. p 151 note 32. 

7. N,D.—Weber v. O’Connell, 215 N. 

W. 539, 55 N.D. 867—Miller v. 
Schallern, 79 N.W. 865, 8 N.D. 395. 

Tex.—^Bass v. Lawrence, Civ.App., 
300 S.W. 207—^Turner v. Teller, 
Civ,App., 275 S.W. 115. 

8- Tex,—^Turner v. Teller, supra. 

9. Tex.—Turner v. Teller, supra. 

10. Ill.—Greene v. Bjorseth, 183 N. 
E. 464, 350 Ill. 469—Sibley v. 
Staiger, 179 N.E. 877, 347 Ill. 288 
—Isenburg v. Martin, 127 N.E. 663, 
293 111. 408. 

Ky.—Wurts v. Newsome, 68 S.W.2d 

448, 253 Ky. 38—Campbell v. Little, 
66 S.W.2d 67, 251 Ky. 812—Johnson 
V. Caddell, 63 S.W.2d 810, 250 Ky. 
640. 

Mich.—^Miles v. Fortney, 194 N.W. 
605, 607, 223 Mich. 552, quoting 

Corpus Juris. 


Neb.—Swan v. Bowker, 281 N.W. 891, 
135 Neb. 405. 

N.D.—Weber v. O’Connell, 215 N.W. 
539, 55 N.D. 867. 

Tex.—Turner v. Teller, Clv.App., 275 
S.W. 115—Brigance v. Horlock, 97 
S.W. 1060, 44 Tex.Civ.App. 277. 
W.Va.—State v. Hager, 136 S.E. 263. 

102 W.Va. 689. 

20 C.J. p 151 note 32. 

11. Mich.—^MiSes ,v. Fortney, 194 N. 
W. 605, 607, 223 Mich. 552, quoting 
Corpus Juris. 

W.Va—State v. Hager, 136 S.B. 263, 
102 W.Va 689—Kirkpatrick v. Dee- 
gans, 44 S.E. 465, 53 W.Va. 275. 

12. Ill.—Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387—Neff v. 
George, 4 N.E.2d 388, 364 Ill. 306 
—Waters v. Heaton, 4 N.E. 2d 41, 
364 Ill. 150. 

Ky.—Hogg V. Caudill, 71 S.W.2d 1020, 
254 Ky. 409. 

20 C.J. p 151 note 34. 

13. N.D.—Torkelson v. Byrne, 276 
N.W. 134, 68 N.D. 13, 118 A.L.R. 
1213. 

Tex.—Bass v. Lawrence, Civ.App., 300 
S.W. 207. 

Direotory provlsloa. 

(1) The statutory provision as to 
the time for the indorsing or initial¬ 
ing is directory.—State v. Fletcher, 
Tex.Civ.App., 50 S.W.2d 450, error 
dismissed—^Bass v. Lawrence, Tex. 
Civ.App., 300 S.W. 207. 

(2) Hence, ballots were not in¬ 
validated because election judge 
failed to sign them before delivery to 
voters, where he signed them before 
they were deposited in box.—State 
V. Fletcher, supra—^Bass v. Law¬ 
rence, supra. 
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al restriction of the right of suffrage.^^ 

The effect of defects and irregularities in mat¬ 
ters of this nature is considered in § 173 a (2) in¬ 
fra. 

§ 173. Effect of Defects and Irregularities 

a. In general 

b. Objections 

c. Remedies 

a. In General 

(1) Statement of rules 

(2) Particular defects and irregularities 

(1) Statement of Rules 

The general rule Is that technical errors by the elec¬ 
tion olTicials in prepar'riig the offlciai ballot will not void 
the ballot nor invalidate the election. This rule is sub¬ 
ject to certain exceptions, as where statutes expressly 
make specified Irregularities fatal, where the mistakes 
in fact have operated to prevent a free, fair, and honest 
election, and where the statutory requirements violated 
are mandatory. In addition, under some statutes defects 
and irregularities In the ballot will not invalidate the 
election unless It may have affected the result of the 
entire election for the office. 

Technical errors on the part of an officer charged 
with the preparation of official ballots will not de¬ 
stroy the efficacy of the ballots nor invalidate the 
election,15 unless the statute expressly makes the 
specifred irregularity fatal,!® unless it appears that 
the mistakes in fact have operated to prevent a free, 
fair and honest election,or unless the duty not 
performed was mandatory.!® Both election officials 
and the voter are charged with notice of the elec¬ 


tion laws.!® Where the officer whose duty it is to 
prepare the official ballot is a candidate for reelec¬ 
tion, there may be irregularities in the preparation 
of the ballot which will render his election void,®® 
but not that of other successful candidates on the 
same ticket, as they were not responsible for his 
errors.®! By statute in some jurisdictions the de¬ 
fective condition of a ballot will not invalidate the 
election unless it may have affected the result of 
the entire election for the office.®® 

(2) Particular Defects and Irregularities 

The effect of particular defects and irregularities in 
the ballot has been Judicially determined. 

The rules above stated in subdivision a (1) of 
this section have been applied to various defects 
and irregularities. 

Form and contents in general. Inconsequential 
irregularities in the form of the ballot do not affect 
the result of the election, but defects in matter of 
substance are fatal.®® Hence, as a rule, failure of 
the officers charged with the duty of preparing the 
ballots to follow statutory provisions as to the 
dimensions thereof, the quality and color of the 
paper to be used, the character of type and the col¬ 
or of ink to be used in printing them, will not dis¬ 
franchise the voters who make use of the ballots 
supplied to them by the election officers.®^ Where 
the ballots used at an election were those furnished 
by the election commissioners, the voters of such 
ballots cannot be disfranchised because such ballots 
bore words or characters not provided for by stat- 


14. W.Va.—State v. Farley, 126 S.B. 
413, 97 W.Va. 695. 

20 C.J. p 152 note 45. 

15. Cal.—^Rideout v. City of Los 
Angreles, 197 P. 74, 185 Cal. 426. 

Ill.—Lacy V. Rhodes, 15 N.E.2d 683, 
369 Ill. 167—Allen v. Puller, 163 
N.E. 675, 332 Ill. 304—Patterson v. 
Johnston, 159 N.E. 211, 328 Ill. 
101 . 

Kan.—^Hooper v. McNaughton, 214 P. 
613, 113 Kan. 405. 

Ky.—Hoffff V. Caudill, 71 S.W.2d 1020, 
254 Ky. 409—Campbell v. Little, 
66 S.W.2d 67, 251 Ky. 812. 

Mo.—State ex Inf. Barrfett v. Im- 
hofe. 238 S.W. 122, 291 Mo. 603. 
Pa.—Oncken v. Ewing, 8 A.2d 402, 
336 Pa. 43. 

Utah.—Clark v. Bramel, 192 P. 1111, 
57 Utah 146. 

20 C.J. p 162 note 50. 

16. Ill.—^Patterson v. Johnston, 159 
N.E. 211, 328 Ill. 101. 

Mo.—State ex Inf. Barrett v. Imhoff, 
238 S.W. 122, 291 Mo. 603. 

Pa.—Oncken v. Ewing, 8 A.2d 402, 
336 Pa. 43. 


W.Va.—State v. Hager, 136 SiB. 263, 
102 W.Va. 689. 

20 C.J. p 152 note 51. 

ImportasLoe of ixregnlaxlty not con¬ 
sidered 

Where a law declares a specific 
irregularity in a ballot to be fatal, 
the courts will follow the command, 
irrespective of their views of the 
importance of the requirement.— 
Oncken v. Ewing, 8 A.2d 402, 336 Pa. 
43. 

17. Cal.—^Rideout v. City of Los 
Angeles, 197 P. 74, 185 Cal. 426. 

Ky.—Hogg V. Caudill, 71 S.W.2d 
1020, 254 Ky. 409—Campbell v. 
Little, 66 S.W.2d 67, 251 Ky. 812. 
Pa.—Oncken v. Ewing, 8 A. 2d 402, 
336 Pa. 43. 

18. Ill.—Lacy v. Rhodes, 15 N.B.2d 
683, 369 Ill. 167—Allen v. Puller, 
163 N.E. 675, 332 Ill. 304—People 
ex reL Milburn v. Huston, 267 Ill. 
App. 395. 

Ky.—Hogg V. CaudUl, 71 S.W.2d 1020. 
254 Ky. 409—Campbell v. Little, 66 
S.W.2d 67, 251 Ky. 812. 
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[19. Ill.—Allen V. Fuller, 163 N.E. 
675, 332 Ill. 304. ' 

20. Ky.—Creech v. Davis, 51 S.W. 
428, 21 Ky.L. 325. 

21. Ky.—Creech v. Davis, supra. 

22. Pa.—In re Fallowfleld Tp. Elec¬ 
tion, 18 Pa.Dist. & Co., 87, 13 
WashCo. 31—^In re Justice of the 
Peace, 13 Montg.Co. 69. 

Sample ballots 

(1) Sample ballots privately print¬ 
ed and distributed to the voters do 
not come within such statutes.—In re 
Fallowfleld Tp. Election, supra. 

(2) The reason is that the statu¬ 
tory words “the ballots used” must 
be construed as relating only to 
offlciai ballots.—^In re Fallowfleld 
Tp. Election,' supra. 

28. Ill.—^People ex rel. McClusky v. 
Alton & E. R. Co., 194 N.E. 573, 359 
Ill. 440. 

24. Tex.—Short v. Gouger, Civ.App., 
130 S.W. 267. 

20 C.J. p 158 note 52, 
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ute,^® or because the paper used was defective.^® 
Likewise, where it appears that the words “official 
ballot” were written by an election judge by mis¬ 
take prior to giving the ballots to the voters, such 
ballots may be counted.27 

A statutory provision that ballots not in a pre¬ 
scribed form shall not be counted is mandatory,28 
but if the statute merely provides that certain bal¬ 
lots shall be used, and does not prescribe th.e re¬ 
sult to follow if such ballots are not used, the stat¬ 
utory provision is deemed directory only,29 so that 
noncompliance as to the form of the ballot does not 
•necessarily invalidate the ballot,20 the test of le¬ 
gality being whether or not the voters had an op¬ 
portunity to express and did fairly express their 
will.2i Thus failure to place the words “official 
ballot” across the top of the ballot as required by 
statute will not invalidate an election where it is 
not provided that such an omission will invalidate 

the election.22 

Where provisions for the form and contents of 
the ballot are mandatory, failure to comply with 
such provisions renders the ballot illegal and void.23 

Order and arrangement of tickets and names. 
Where the names of independent candidates for. 
various offices are listed on the ballot in separate 
columns for each office under the heading “Inde¬ 
pendent Party” for the respective office, such sep- 

25. Conn.—^Fields v. Osborne, 21 A. 

1070, 60 Conn. 544, 12 L.R.A. 561. 

20 C.J. p 142 note 96. 

Printer’s “offset” 

The fact that ballots have irregu¬ 
larities known lo printers as **oif- 
set,” in that the Ink on other ballots 
was not sufficiently dry when the 
ballots were placed on top so that 
the impression from the ballots not 
dry have been carried to the back of 
the ballots placed on top, does not in¬ 
validate the ballots.—Naramore v. 

Sprague, 202 N.W. 905, 48 S.D, 146. 

Uarks by third persons 

No Voter should be disfranchised 
because some unauthorized person 
has deliberately marked on his bal¬ 
lot, whether done innocently or not. 

—^Boland v. City of La Salle, 19 N.E. 

2d 177, 370 Ill. 387. 

PEarks by election ofCLcials 

(1) Dot or dots found on ballots, 
shown to have been made by elec¬ 
tion judges while counting ballots, 
do not Invalidate them.—^Boddington 
V. Schaible, 8 P.2d 314, 134 Kan. 

696. 

(2) Stray or accidental pencil lines 
on ballots, inadvertently made by 
voters or judges of election while 
handling ballots, do not invalidate 
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arate listing does not invalidate the election where 
there is no “Independent Party” existing, the word 
“party” meaning “person.”24 

Party names and emblems. Where there are only 
two tickets in the field the fact that one of the par¬ 
ties does not select an emblem as required by stat¬ 
ute will not invalidate votes cast for candidates on 
that list.25 Likewise, where the officer charged with 
the duty of preparing the ballot fails to comply with 
the provisions of a directory statute requiring him 
to place a device thereon, the ballots are not there¬ 
by invalidated. 2 8 

Name and designation of offices. The general 
rule is that ballots making no designation of the 
offices intended to be filled are void for uncertain¬ 
ty,® 7 although it seems that under some circum¬ 
stances the rule will not be strictly applied.® 8 It 
has also been held that where the ballot does not 
designate the office to be filled voters cannot sup¬ 
ply the omission by putting on the ballot stickers 
bearing the title of the office and the name of the 
candidate, where the only provision for the addition 
to the ballot is that for Ihe insertion of the names 
in blank spaces under the title of offices.®2 On the 
other hand, it has been held that the voter may 
write the name of the office on his ballot in con¬ 
nection with the name of the person whom he de¬ 
sires to have fill such office.^® When there is no 
ambiguity the fact that the designation of the of- 

whlch the writing or printing can be 
read and which is so transparent 
that the printing and marks in front 
of the names of the candidates can 
be seen and read through the back of 
the ballot when folded.—People ex 
rel. Milbum v. Huston, supra. 

(2) Where, the statute requires 
that the ballots shall be printed on 
plain ^hite paper, a ballot written or 
printed on colored paper is illegal 
and should be rejected.—State v. Mc¬ 
Kinnon, 8 Or. 493. 

34. Ky.—Bargo v. Tedders, 71 S.W. 
2d 660, 254 Ky. 341. 

35. Ind.—^Jones v. State, 55 N.E. 
229, 1*53 Ind. 440. 

36- Ky.—Thompson v. Towell, 126 
S.W. 1102, 137 Ky. 766. 

20 C.J. p 144 note 23. 

37. Neb.—State v. Griffey, 5 Neb. 
161. 

Pa.—In re Forney, 19 Pa.Co. 250. 

38. Tex.—State v. Mahncke, 41 S.W. 
186, 16 Tex.Civ.App. 560. 

20 C.J. p .145 note 42. 

39. Pa.—^In re Lawlor, 37 A. 92, 
180 Pa. 566. 

20 C.J. p 146 note 43. 

43- N.J.—Carlough v. Ackerman, 64 
A 964, 74 N.J.Law 16. 

20 C.J. p 145 note 44. 


ballots.—^Boddington v. Schaible, su¬ 
pra. 

86. S.D.—^Naramore v. Sprague, 202 
N.W. 905, 48 S.D. 146. 

Particular defect 

Brown diagonal mark running 
across square at left of one candi¬ 
date, apparently a defect in the pa¬ 
per Itself.—Naramore v. Sprague, su¬ 
pra. 

27. S.D.—Dunn v. Gamble, 198 N.W. 
821, 47 S.D, 303, rehearing denied 
199 N.W. 457, 47 S.D. 379. 

88. Mo.—^Yowell V. Mace, 290 S.W. 
96, 221 Mo.App. 85. 

29. Mo.—Yowell v. Mace, supra. 

30. Tex.—^Huff V. Duffield, Civ. 
App.,’251 S.W. 298. 

31. Mo.—^Yowell V. Mace, 290 S.W. 
96, 221 Mo.App. 85. 

32. Tex.—^Altgelt v. Callaghan, Civ. 
App., 144 S.W. 1166. 

33- Ill.—^People ex rel. Milbum v. 

Huston, 267 Ill.App. 395. 
Noncompllance in particular matters 
(1) A ballot is Illegal and void 
where it does not have printed or 
written on it the designation of the 
polling place for which the ballots 
were prepared, and where it is print¬ 
ed on thin and flimsy paper through 
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fice is not technically accurate or formal will not 
invalidate the ballot.^^ Where the district number 
of the office is not stated on the ballot, such omis¬ 
sion is mere surplusage and does not vitiate the 
election>2 Likewise, where the election of a can¬ 
didate to an office may depend on the number of 
votes received as first or other choice, a listing of 
the candidates for the office with provision for in¬ 
dication of the order of choice but under the direc¬ 
tion “Vote for. One'' is not misleading. 

Where several officers are to be elected for the 
same office, but for terms of different duration, bal¬ 
lots which tail to show the term for which each 
candidate is nominated are void for uncertainty.^^ 
Thus it has been held that where the term of all 
the candidates is designated as four years when 
some are to be elected for two years, the election is 
void but on the other hand it has been held that 
the failure to classify village trustees with respect 
to their terms of office is mere irregularity not in¬ 
validating election.'*® So, unless the voters are 
misled thereby, the separation of the names of can¬ 
didates for the same office, under separate designa¬ 
tions of the office does not invalidate the election.'*^ 
Whether a clerical error in printing the term of of¬ 
fice will vitiate the election depends on the partic¬ 
ular circumstances.'*® 

Name and designation of candidate. The fact 

that the officer charged with the preparation of the 

official ballot improperly has placed a name on the 

ballot does not destroy the efficacy of the ballots 

cast for any other candidate who was legally and 

properly nominated and certified,but votes cast 

for a candidate whose name should not be on the 

ballot cannot be counted for him.50 

Where there is only one candidate for an office 

• 

41. Neb.—State v. Van Caffip, 54 
N.W. 113, 36 Neb. 91. 

20 C.J. p 145 note 45. 

Besigiiatloai liM snlllcleiLt 

The term, “Public weigher. Pre¬ 
cinct No. 1,*’ was a sufficient desig¬ 
nation, and definitely described the 
office of public weigher in a* justice 
precinct.—^Bradford v. McCloskey, 

Te3:.Civ.App., 244 S.W. 575. 

42. Neb.—State v. Van Camp, 64 N. 

W. 113, 36 Neb. 91—State v. Howe, 

44 N.W. 874, 28 Neb. 618. 

43. Ohio.—^Mehling y. Moorehead, 14 
N.E.2d 15. 133 Ohio St. 395. 

44. Ala.—^Baker v. Conway, 108 So. 

18, 19, 214 Ala. 356, citing Corpus 
Juris. 

Pa.—Commonwealth v. Burkin, 91 A. 

918, 245 Pa. 507—^In re Danville 
Election Contest, 29 Pa.Dist. 946, 

48 Pa.Co. 445. 

20 C.J. p 146 note 46. 


and his name is omitted from the ballot, there is 
no election.®^ Under a statute prohibiting the use 
of ballots other than those printed by the officers 
charged with preparation of ballots in accordance 
with statutory requirements, if the name of a can¬ 
didate regularly nominated has been omitted from 
the official ballot, the omission cannot be supplied 
by election officers by the use of a rubber stamp,®^ 

A mere inadvertent alteration by the officer pre¬ 
paring the ballot in the name of a candidate will not 
invalidate it unless the designation of the candidate 
intended by the voter is rendered doubtful or inef¬ 
fectual,®® particularly under a statute providing that 
the defective condition of a ballot will not invali¬ 
date the election unless it may have affected the re¬ 
sult of the entire election for office.®^ In the ab¬ 
sence of fraud or wrong, a mistake in the printing 
of a candidate's name may be corrected by the elec¬ 
tion officers before distributing the ballots without 
invalidating them,®® and where the name of a can¬ 
didate is misspelled on the official ballot, it may be 
corrected with ink.®® Furthermore, where the name 
of a person not a nominee appears as nominee, and 
such defect is ascertained prior to election, new 
ballots with the correct name may be printed, even 
though absentee ballots have been applied for and 
filled out.®"^ However, where by mistake an entire¬ 
ly different name from that of the candidate has 
been printed on the ballot, votes cast before the mis¬ 
take is corrected cannot be counted for him,®® but 
the ballot, if voted for a party ticket, must be count¬ 
ed for the party nominee for the office without re¬ 
gard to what name appears in the particular space 
for'that office.®® 

Where the law makes no provision for the deter- ' 
mination of a contest in advance of the election, 

54. Pa.—^In re Justice of the Peace, 

13 Montg.Co. 69. 

55. Ind.—Schafer v. Ort, 177 N.B. 
438, 202 Ind. 622. 

20 C.J. p 146 note 55. 

5& Conn.—State v. Walsh, 25 A. 1, 

62 Conn. 260, 17 L.R.A. 364. 

57. Fla.—State ex rel. Peacock v. 
Latham, 170 So. 475, 125 Fla. 793. 

Beasos. for rale 

Absentee ballots are not cast un¬ 
til the day of the election even 
though previously prepared and de¬ 
posited to be cast, so that such per¬ 
sons may obtain a corrected ballot 
in time.—State ex rel. Peacock v. 
Latham, supra. 

58. Mich.—Ott V, Brissette, 100 N. 
W. 906, 137 Mich. 717. 

20 C.J. p 146 note 57. 

58. Mo.—^Bradley v. Cox, 197 S.W. 
88, 271 Mo. 438. 


45. Pa.—Commonwealth v. Dallas, 
95 A. 262, 249 Pa. 560. 

46. Wis.—State v. Thomas, 136 N. 
W. 623, 150 Wis. 190. 

20 C.J. p 146 note 48. 

47. Tex.—^Bradford v. McCloskey, 
Civ.App., 244 S.W. 675. 

48. Mass.—^Parrott v. Plunkett, 167 
N.E. 329, 268 Mass. 202. 

49. Ill.—Schuler v. Hogan, 48 N.E. 
195, 168 Ill. 369. 

50. Ky.—^Hewlett v. Carter, 239 S. 
W. 789, 194 Ky. 454. 

51. Ky.—Judd v. Polk, 102 S.W.2d 
325, 267 Ky. 408. 

52. Mo.—^Rollins v. McKinney, 57 S. 
W. 1027, 157 Mo. 656. 

53. W.Va.—^Norton v. Kanawha 

County Ct., 91 S.E. 258, 79 W.Va. 
432. 

20 C.J. p 146 note 54. 
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a candidate for a party nomination has the right to 
supply ballots bearing his name in case the party 
committee refuses to print his name on the regular 
ballot.®® 

Where a candidate’s name has been improperly 
printed under a party name, it has been held that 
votes cast for him must be counted for the regular 
nominee of the party,and not for the candidate 
whose name appears,®^ and where a candidate’s 
name is placed under the party device by means of 
pasters as though he were nominated by that party, 
he having no right so to place his name, his elec¬ 
tion will be regarded as void for fraud, whether or 
not so intended.®® 

Where several vacancies in offices of the same 
kind are to be filled and a person is improperly nom¬ 
inated to fill one of the vacancies, such fact does 
not entitle him to have only the votes cast for him 
counted for the specified vacancy.®^ 

Where the name of an independent candidate is 
improperly on the ballot, votes cast for such can¬ 
didate cannot be counted.®® 

Appearance of same name more than once. 
Where a candidate who receives distinct nomina¬ 
tions is entitled to have his name on the ballot as 
many times as he has been nominated, stated su¬ 
pra § 169, and the name is printed both with and 
without the middle initial, he is entitled to all votes 
’cast for him, under testimony that there is no other 
person of the same surname and that the voters all 
intended to vote for him.®® Likewise, even though 
the name of a candidate of a party appears under 
the party column and also improperly under anoth¬ 
er party column as nominated by petition, the votes 


cast for the name in the latter column should be 
counted.®*^ 

Sitbmission of questions or propositions. An elec¬ 
tion for the submission of a proposition will be in¬ 
validated by failure to follow the prescribed form 
in a matter of substance,®® as, for example, failure 
to afford the voter an opportunity unmistakably to 
vote in the negative on the proposition submitted,®® 
and the defect cannot be cured by the statement of 
a majority of the electors that they voted in favor 
of the proposition.^® So, where a statutory form is 
provided for particular elections, failure to comply 
with such form is an irregularity in matter of sub¬ 
stance such as will vitiate the election, even though 
the general statutory form for submission of ques¬ 
tions or propositions is complied with.*^^ However, 
neither a lack of absolute precision nor the use of 
surplusage will vitiate the election.*^® So it has 
been held that separate ballots for and against a 
proposition do not invalidate the election, although 
the statute provides that each ballot shall contain 
words “for and against.”'^® Again a voter should 
not be disfranchised because of instructions im¬ 
properly placed on the ballot by a public officer 
charged with the duty of preparing it.*^^ The fact 
that a constitutional amendment submitted at an 
election was not printed in proper form on the bal¬ 
lot does not give a defeated candidate ground for 
complaint as it has no bearing on his rights.*^® The 
unauthorized use of a party device or emblem on a 
ballot in submitting questions or propositions, al¬ 
though irregular, does not justify setting the elec¬ 
tion aside where the device or emblem used is not 
of itself objectionable and all ballots carry the same 
device or emblem.'^® 


60. Conn.—^Flanagan v. Hynes, 54 A. 
737, 76 Conn. 584. 

61. Mo.—Bradley v. Cox, 197 S.W. 
88, 271 Mo. 438. 

62. Mo.—^Bradley v. Cox, supra. 

As used in a statute providing that 
whenever any ballot with a certain 
designated heading shall contain 
printed thereon, in the place of an¬ 
other, any name not found on the 
regrular ballot having such heading, 
such name so found shall be regard¬ 
ed as having been placed there for 
the purpose of fraud and the ballot 
shall not count for the name so 
found, the term “heading*’ refers to 
the party name at the head of the 
ticket.—^Roller v. Truesdale, 26 Ohio 
St 586. 

63. Ky.—^Parrish v. Powers, 105 S. 
W. 391, 127 Ky. 164, 32 Ky.L. 
125. 

64 . Ill.—People v. Crowe, 226 Ill. 
App. 454. 


65. Ky.—^Whitney v. Skinner, 241 S. 
W. 350, 194 Ky. 804. 

Petition not timely filed 

Ky.—Whitney v. Skinner, supra. 

66. Pa.—^In re Hoover’s Contested 
Election, 29 Pa.Dist 279, 48 Pa. 
Co. 435, 23 Dauph.Co. 25. 

67. Mont.—State v. Francham, 48 P. 
1, 19 Mont 273. 

68. Ill.—^People ex rel. Sandberg v. 
Grabs, 26 N.E.2d 494, 373 Ill. 423. 

Neb.—^Thompson v. James, 250 N.W. 
237, 239, 125 Neb. 350, 253 N.W. 
431, 126 Neb. 888, citing Corpus 
Juris. 

20 C.J. p 149 note 2. 

Effect of rule of directory eonstmo- 
tion 

Rule . that after election election 
laws will be construed as directory to 
support result does not permit such 
departure from provisions concern¬ 
ing matter' of submitting proposi¬ 
tion to popular vote as to leaVe doubt 
about whether departure did not 
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bring about result that otherwise 
would not have occurred.—Thompson 
v. James, supra. 

69. Ill.—People V. Worley, 103 N.E. 

579, 260 Ill. 536. 

20 C.J. p 149 note 2. 

TO. Ill.—^People V. Worley, supra. 

71. Ill.—^People ex rel. Hudson v. 
Cleveland, C. C. & St. Li. Ry. Co., 
195 N.E. 631. 360 Ill. 180. 

72. Or.—State v. Osbourne, 57 P.2a 
1083, 1084, 153 Or. 484, quoting 
Corpus Juris. 

20 C.J. p 150 note 15. 

73. Tex.—^Altgelt v. Callaghan, Civ. 
App., 144 S.W. 1166. 

TA Cal.—^Rideout v. City of Los An¬ 
geles, 197 P. 74, 185 Cal. 426. 

20 C.J. p 160 note 17. 

75. Mo.—^Atkeson v. Lay, 22 S.W. 
481, 115 Mo. 538. 

76. Ky.—^Erwin v. Benton, 87 S.W. 
291, 120 Ky. 536, 27 Ky.L. 909, 9 
Ann.Cas. 264. 
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Numbering, Ballots not numbered as required 
by statute must be thrown out,'^'^ although there is 
contrary authority to the effect that they may be 
counted in the absence of fraud.^^ Where one of 
the judges made mistakes in numbering the ballots, 
but it appears that such irregularity was not fraud¬ 
ulent or did not affect the result, the ballots should 
not therefore be discredited!^^ Thus, where a 
wrong precinct number is stamped on ballots, due 
to a mistake of the official furnishing the stamp to 
election officials, the voters should not be disfran¬ 
chised, so So the fact that two ballots each bear 
the same number is not of itself a sufficient ground 
for excluding them,Si and a ballot should be count¬ 
ed although its number is illegible, where it appears 
that there was an elector who voted and whose vote 
cannot be accounted for unless such ballot is his-S^ 

Indorsements and certificates. In some jurisdic¬ 
tions the legislatures have provided that a ballot 
not bearing the indorsement,S3 the signatures,S4 the 
namesSS or initialsS® of the proper election officials 


shall not be counted, which provisions are manda- 
tory.S7 Even in the absence of a statutory decla¬ 
ration as to such irregularity, a ballot not initialed 
by the election officials has been held properly not 
counted,SS and a ballot will be rejected where it 
does not bear a printed indorsement as being an 
official ballot, with a facsimile of the signature of 
the county clerk, ss On the other hand, it has been 
held that the mere inadvertent failure of the elec¬ 
tion officials to sign their names®® or initials®^ does 
not authorize a rejection of the ballots, particular¬ 
ly under a statute providing that ballots shall not 
be rejected for error in stamping or writing the in¬ 
dorsement thereon.®^ Ballots properly indorsed are 
not to be rejected because handed to the voters by 
an election official other than the one indorsing.®® 

According to some authorities, in the absence of 
fraud ballots should not be rejected on account of 
slight irregularities in the manner of their indorse¬ 
ment by election officers,®^ as, for instance, by the 
fact that the judges marked the ballots with but a 


77. Tex.—Johnston v. Peters. Civ. 

App., 260 S.W. 911. 

20 C.J. p 150 note 23. 

7a Ala.—Campbell v. Jefferson 
County. 113 So. 230, 216 Ala. 251. 
20 C.J. p 151 note 24. 

79. Ill,—Behrensmeyer v. Kreltz, 26 
N.B. 704, 136 Ill. 591. 

20 C.J. p 151 note 25. 

80. S.D.—Mueller v. Holter, 194 N. 
W. 844, 46 S.D. 535. 

81. IlL—Blankinship v. Israel, 24 N. 
B. 615, 132 Ill. 614. 

Tex.—Gray v. State, 49 S.W. 699, 19 
Tex.Civ.App. 521. 

82. Ill.—Blankinship v. Israel, 24 N. 
B.* 615, 132 Ill. 514. 

8a N.T.—^People v. Onondaga Coun¬ 
ty Canvassers, 29 N.B. 327, 129 N. 
Y. 395, 14 L.R.A. 624. 

N.D.—Torkelson v. Byrne, 276 N.W. 
134, 68 N.D. 13, 133 A.L..R. 1213— 
Weber v. O’Connell, 215 N.W. 639, 
55 N.D. 867—^Miller v. Schallern, 
79 N.D. 865, 8 N.D. 395. 

84. Tex.—^Davis v. Walcott, Civ. 
App., 96 S.W.2d 817, error dis¬ 
missed—^Bass V. Lawrence, Civ. 
App., 300 S.W. 207—Turner v. Tel¬ 
ler, Civ.App., 275 S.W. 115—Ship- 
man V. Jones, Civ.App., 199 S.W. 
329—Brigance v. Horlock, 97 S.W. 
1060, 44 Tex.Civ.App. 277—Arnold 
V. Anderson, 93 S.W. 692, 41 Tex. 
Clv.App. 508. 

"Throwing out entire box’* 

Where no ballots in particular elec¬ 
tion precinct were signed by presid¬ 
ing judge of precinct, entire vote in 
precinct was properly declared void, 
commonly referred to as “throwing 
out the entire box.”—^Kartes v. Frit¬ 
ter, Tex.Civ.App., 63 S.W.2d 389. 


85- Ky.—Wright v. Crase, 115 S.W. 
2d 318, 273 Ky. 76—^Johnson v. 
Caddell, 63 S.W.2d 810. 250 Ky. 
640. 

Neb.—Swan v. Bowker, 281 N.W. 891, 
135 Neb. 405. 

W.Va.—State v. Hager, 136 S.B. 263, 
102 W.Va. 689—State v. Parley, 
126 S.B. 413, 97 W.Va. 695—State 

V. Heatherly, 123 S.E. 796, 96 W. 
Va. 685—^Kirkpatrick v. Deegans, 
44 S.B. 465, 53 W.Va. 275. 

Wis.—State v. Barnett, 196 N.W. 707, 
182 Wis. 114. 

86. N.D.—Torkelson v. Byrne, 276 N. 

W. 134, 68 N.D. 13, 133 AL.R. 1218 
—^Weber v. O’Connell, 216 N.W. 639, 
55 N.D. 867. 

Wis.—State v. Barnett, 195 N.W. 

707, 182 Wis. 114. 

Validity 

It has been held that a statute 
proyiding that in the canvass of votes 
any ballot which is not indorsed 
by the initials of some one of the 
election officers shall not be counted 
is invalid as debarring voters of 
their constitutional right to vote 
without fault on their part.—Moyer 

V. Van De Vanter, 41 P. 60, 12 Wash. 
377, 50 Am.S.R. 900, 29 L.R.A. '670. 

87. Neb.—Swan v. Bowker, 281 N.W. 
891, 135 Neb. 405. 

N.D.—Miller v. Schallern, 79 N.W. 
865, 8 N.D. 396. 

Tex.—^Davis v. Walcott, Civ.Ap|p., 96 
S.W.2d 817, error dismissed—^Brig- 
ance v. Horlock, 97 S.W. 1060, 44 
Tex.Clv.App. 277. 

W. Va.—State v. Heatherly, 123 S.E. 
795, 96 W.Vd. 685. 

Wis.—State v. Barnett, 195 N.W. 707, 
182 Wis. 114. 

88. Ill.—Lacy v. Rhodes, 15 N.E.2d 
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683, 369 Ill. 167—^Ralston v. Scotty 
188 N.E. 480, 354 Ill. 268—Sibley 

V. Staiger, 179 N.E. 877, 347 111. 
288—Allen v. Fuller, 163 N.B. 676, 
332 III. 304—Kelly v. Brown, 141 N. 
B. 743, 310 Ill. 319—Neal v. Odle, 
140 N.B. 31, 308 Ill. 469—McCreery 

, V. Bumsmier, 127 NE. 171, 293 IlL 
43. 

88. Ill.—^Allen v. Fuller, 163 N.E. 
675, 332 Ill. 304. 

90. Ky.—Snowden v. Flanery, 167 S. 

W. 893, 159 Ky. 568—Potter v. 
Campbell, 167 S.W. 404, 159 Ky. 
328—Orr v. Kevil, 100 S.W. 314, 
124 Ky. 720, 30 Ky.L. 761, 946. 

Mo.—Gass V. Evans, 149 S.W. 628, 
244 Mo. 329. 

Effect of amendatozy acts 
Rule that ballots are not invalidat¬ 
ed by nonobservance of statute di¬ 
recting clerk of election to write his 
name on back of ballot is not altered 
by statute regarding ballot boxes 
or by amendatory statute requiring 
election judge’s signature on ballot. 
—Hogg V. Caudill, 71 S.W.2d 1020, 
254 Ky. 409. 

91- Mo.—^Hehl V. Guion, 55 S.W. 
1024, 155 Mo. 76. 

92. Iowa.—^Donlan v. Cooke, 237 N. 
W. 496, 212 Iowa 771. 

93. Ill.—McNabb v. Hamilton, 181 
N,B. 646, 349 Ill. 209—Blattner v. 
Dietz, 143 N.E. 92, 311 111. 445. 

94. N.D.—^Fuerst v. Semmler, 149 N. 
W. 115, 28 N.D. 411. 

20 C.J. p 151 note 36. 

Additional mark 

The presence on ballot immediate¬ 
ly below election judge’s initials, of 
mark similar to letter “T’’ as it ap¬ 
peared ^in Judge's Initials did not 
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simple initial instead of their names,®® or by initials 
or last name only,®® or by their Christian name and 
initial of surname when indorsement of their name 
is required ;®'^ or their full names when initials only 
were required;®® or with a rubber stamp;®® or that 
the ballots were indorsed in a different place on the 
ballot from that prescribed or that not all of the 
officials initialed the ballot;® or that their names 
were indorsed by some one at their request;® or 
where the signing or initialing was by an unauthor¬ 
ized election official.'* However, according to oth¬ 
er authority, a ballot should be rejected when the 


officer's name or initials are placed thereon by an¬ 
other;® where the officer's name is stamped on the 
ballot with a rubber stamp® or written with ordinary 
pencil where indelible pencil or ink is required,^ 
or where the name is not legible,® is initialed only,® 
or signed with given name and initial of surname,^® 
where the full name is required, or where the name 
of an election official is written, when initials are 
required,or when duplicate initials are placed 
thereon;^® or where the ballots are indorsed by 
only one official when the statute requires that they 
be indorsed by officials ;i® or where the initials are 


invalidate ballot, where mark ap¬ 
peared to have been inadvertent.— 
Boland v. City of La Salle, 19 N.E. 
2d 177. 370 Ill. 387. 

Identification by testimony 

Ballot on which election judgre's 
first initial was difficult to decipher, 
but which had been identified by tes¬ 
timony, should have been counted 
for Republican candidate for sher¬ 
iff, where there was cross in Republi¬ 
can circle.—^Neff v. George, 4 N.B.2d 
388, 364 Ill. 306. 

Incomplete initial 

Where election clerk generally 
made his initials “A. C." with one 
continuous line, fact that, on ballot 
in question, the “C” was not finished 
because pen ran out of ink, did not 
invalidate the ballot.—Conley v. Hile, 
193 N.B. 95, 207 Ind. 488. 

Incorrect name 

(1) Where election Judge’s name 
was ’’Henry Lewis, Jr.,” signing of 
ballots “Henry Lewis, Judge,” did 
not constitute an irregularity which 
would require expunging of the balr 
lots, where no name similar to Henry 
Lewis was contained in registration 
list, since such signature substan¬ 
tially complied with statute.—^Wright 
V. erase, 115 S.W^2d 318, 273 Ky. 
76. 

(2) Where election judge’s name 
was “J. W. Bates,” signature on bal¬ 
lots “J. W. Bats” was sufficient for 
validity of ballots.—Wright v. 
erase, supra. 

Initials penciled out 

The penciling out of judge’s in¬ 
itials on back of ballot did not jus¬ 
tify rejection thereof where initials 
were clearly distinguishable by use 
of transmitted light -alone.—Boland 
v. City of La Salle, 19 N.E.2d 177, 370 
Ill. 387. 

Inversion of initials 

Where election judge’s name was 
“B. H. Sexton,” signing of ballot “H. 
B. Sexton” did not constitute an ir¬ 
regularity which would require ex¬ 
punging of the ballots, in absence of 
claim that ballots were not signed in 
judge's presence and un^er his au¬ 
thority.—^Wright v. erase, 115 S.W. 
■2d 318, 273 Ky. 76. . 


Repetition of initials 
Where an election official, through 
nervousness and age, repeated his 
first two initials, such irregularity 
does not invalidate the ballot.—Mc- 
Creery v. Burnsmier, 127 N.E. 171, 
293 111. 43. 

95. Ill.—Slenker v. Engel, 95 N.E. 
618, 250 Ill. 499. 

20 C.J. p 151 note 36. 

96. Neb.—Rasp v. McHugh, 237 N. 
W. 394, 121 Neb. 380. 

97. W.Va.—State v. Board of Can¬ 
vassers of Mingo County, 126 S. 
E. 708, 98 W.Va. 41. 

9a Ill.—Allen v. Puller, 163 N.E. 
675, 332 Ill. 304—Perkins v. Bert¬ 
rand, 61 N.E. 405, 192 Ill. 58, 85 
Am.S.R. 315. 

99, Ky.—^Hogg v. Caudill, 71 S.W.2d 
1020, 254 Ky, 409—Wurts v. New- 
some, 68 S.W.2d 448, 253 Ky. 38. 
W.Va,—Gerhardt v. Board of Can¬ 
vassers, of Berkeley County, 167 
S.E. 130, 113 W.Va. 214. 

1. Mich.—^Horning v. Burgess, 77 N. 
W. 446, 119 Mich. 51. 

20 C.J. p 151 note 38. 

2. 3h Missonri 

(1) The decisions are not in ac¬ 
cord.—Gass V. Evans, 149 S.W. 628, 
244 Mo. 329. 

(2) The text rule appears to be 
the proper law of the jurisdiction.— 
Hehl v. Guion, 65 S.W. 1024, 155 Mo. 
76. 

(3) However, it has been held that 
ballots bearing the names and initi¬ 
als of one election official only cannot 
be counted.—^McKay v. Minner, 55 
S.W. 866, 154 Mo. 608. 

(4) This case has been expressly 
overruled.—Gass v. Evans, supra. 

3 . Ky.—^Pardue v. Webb, 70 S.W.2d 
665, 253 Ky. 838. 

N.D.—^Puerst v. Semmler, 149 N.W. 
115, 28 N.D. 411. 

4. Ill.—Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387. 

Neb.—^Rasp v. McHugh, 237 N.W. 394, 
121 Neb. 380. 

5. W.Va.—State v. Hager, 136 S.B. 
263, 102 W.Va. 689—State v. Board 
of Canvassers of Mingo Cdunty, 
126 S.E. 708, 98 W.Va. 41—State v. 
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Parley, 126 S.B. 413, 97 W.Va. 

695. 

20 C.J. p 152 note 40. 

In TlUnrtlg 

(1) It was formerly held that 
ballots initialed by one official with_ 
the initials of another official were 
invalid.—Gentry v. Reinhardt, 183 N. 
B. 631, 350 Ill. 582—Greene v. Bjor- 
seth, 183 N.E. 464, 350 Ill. 469—Mc- 
Nabb V. Hamilton, 181 N.B. 646, 349 
Ill. 209—20 C.J. p 152 note 40. 

(2) This doctrine has been modi¬ 
fied, in that such ballots are not ipso 
facto invalid, and may be counted 
where there is no proof of fraud or 
other improper conduct.—^NefC v. 
George, 4 N.E.2d 388, 364 Ill. 306— 
Waters v. Heaton, 4 N.E.2d 41, 364 
Ill. 150. 

Evidence of tampezing with package 
immaterial 

Where all ballots cast at precinct 
are improperly and illegrally signed 
by the poll clerks, they should be re¬ 
jected and election of such precinct 
declared void, notwithstanding sealed 
package containing ballots may or 
may not bear evidence of having 
been tampered with.—State v. Parley. 
126 S.B. 413, 97 W.Va. 695. 

6. Ill.—Berryman v. Megginson, 82 
N.B. 256, 229 Ill. 238—Choisser v. 
York, 71 N.B. 940, 211 Ill. 56. 

7- Mich.—Miles v. Portney, 194 N. 

* W. 605, 223 Mich. 552—^Prazer v. 
Fitzsimmons, 83 N.W. 282, 124 

Mich. 511. 

Mo.—Hehl V. Guion, 55 S.W. 1024, 
155 Mo. 76. 

8. Ky.—Wright v. Crase, 115 S.W. 
2d 318, 273 Ky. 76. 

9. Ky.—^Wurts v. Newsome, 68 S. 
W.2d 448, 253 Ky. 38—^Johnson v. 
Caddell, 63 S.W.2d 810, 250 Ky. 
640. 

10- Ky.—Wurts v. Newsome, 68 S. 
W.2d 448, 253 Ky. 38. 

11. Ind.—Conley v. Hile, 193 N.B. 
95, 207 Ind. 488. 

19. Ind.—Conley v. Hile, supra. 

13. Ind.—Conley v. Hile, supra— 
•Blue V. Allee, 111 N.B. 185, 184 Ind. 
302. 
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not those of any election official,or where the in¬ 
dorsement is made in the wrong place.^S However, 
irregularities in the indorsing, initialing,^® or writ¬ 
ing of the names of election officials on the ballot^^ 
will not vitiate the entire election, unless it appears 
that the irregularity affected the result. Ballots 
cast in one voting precinct, having an official in¬ 
dorsement indicating that they were prepared for 
another precinct, are properly rejected.^® A belat¬ 
ed indorsement and initialing after the statutory 
time for such acts does not cure the defect.^® 

b. Objections 

Unless fraud is shown, objections to the ballots must 
be raised prior to the election. 

Where the statute provides that candidates shall 
have an opportunity to inspect the printed ballots 
and to make application to the court for correction 
of any errors therein, objections to the ballots not 
raised till after the election are too late to be avail- 
able,20 without a showing of fraud and it seems 
that protests will not be entertained by an appel¬ 
late court where there was unreasonable delay in 
making them .22 However, where the defect is 
caused by the act of the candidate, and is such that 
the ballots are void, such ballots cannot be count¬ 
ed, even though the candidate did not avail himself 


of the statutory method of timely objecting because 
no sample ballot had been made available.23 

c. Remedies 

A candidate may seek equitable relief against the 
printing on the ballot of an unauthorized ticket. Inde¬ 
pendently of statutory authorization, correction of the 
ballot may be ordered by a court, in some jurisdictions, 
on petition of any qualified elector. 

Where the officer having charge of the prepara¬ 
tion of the ballot is about to print an unauthorized 
ticket on the official ballot, it is proper for a candi¬ 
date to sue in the name of the state to prevent the 
officer from exceeding his authority,24 and it has 
been held that the power of the court to order a 
correction of the ballot to be used at an election on 
application of a candidate is independent of the 
statute.25 Where a statute authorizes the court 
to require specified officials to correct an error or 
omission, the court is without jurisdiction or au¬ 
thority to order such correction by an official not 
specified, even when the correction by the specified 
officials is physically impossible.^® In some juris¬ 
dictions, any duly qualified elector may proceed to 
have the official ballot corrected before election,^? 
but relief will not be given to prevent a reprinting 
of ballots after such reprinting has been done.28 


C. INDICATION OF VOTER^S CHOICE 


§ 174. In General 

While statutory provisions governing the manner of 
Indicating the voter's choice on the ballot must be com¬ 
plied with, the voter may not be disfranchised where he 
made an honest, although partly unsuccessful, effort at 
compliance, and, in general, his intent will be given prime 
consideration. 


In order that a ballot may be counted, statutory 
provisions governing the manner in which the voter 
shall indicate his-choice thereon, and usually pro¬ 
viding that the voter may designate his selection 
either of individual candidates or of a group of 


Ky.—Wright v. Crase, 115 S.W.2d 
318, 273 Ky. 76. 

W.Va.—State v. Heatherly, 123 S.E. 

795, 96 W.Va. 685. 

Dim initials 

Ballot on which initial of one of 
poll clerks was very dim, but which 
on close inspection could be made out 
was properly counted, as against ob¬ 
jection that ballot bore only initials 
of one poll clerk.—^Roberts v. Drake, 
185 N.E. 285, 205 Ind. 425. 

14. Ill.—^Ralston v. Scott, 188 N.E. 
480, 354 Ill. 258. 

15. Mich.—^People v. Rinehart, 126 
N.W. 704, 161 Mich. 586. 

16. N.D.—^Torkelson v. Byrne, 276 
N.W. 134, 68 N.D. 13, 113 A.L.R. 
1213. 

17. Ky.—^Marilla v. Ratterman, 273 
S.W. 69, 209 Ky. 409. 

18. N.J.—Lippincott v. Felton, 39 A. 
646, 61 N.J.Law 291. 

N.T.—^People v. Onondaga County 


Canvassers, 29 N.E. 327, 129 N.T. 
395, 14 L.R.A 624. 

19. N.D.—^Torkelson v. Byrne, 276 N. 
W, 134, 68 N.D. 13, 113 A.L.R. 1213. 

20. N.T.—Bramley v. Miller, 1 N.E. 
2d 111, 270 N.T. 307, reversing 285 
N.T.S. 121, 246 App.Div. 116—Ap¬ 
plication of Schoonmaker, 20 N.T.S. 
2d 901, 174 Misc. 461. 

Pa.—Oneken v. Ewing, 8 A 2d 402, 
404, 336 Pa. 43. 

20 C.J. p 153 note 58. 

“Where an Irregularity in a ballot 
could not reasonably have misled the 
voters and did not result in the 
question at issue being presented to 
them unintelligi^y, the election will 
not be JudiciaUy overturned because 
of some innocuous deviation from a 
statutory requirement which might 
have been previously rectified 
through resort to the remedy given 
by law for that purpose.”—Onckea v. 
Ewing, supra. 


21. Neb.—State v. Norris, 55 N.W. 
1086, 37 Neb. 299. 

20 C.J. p 163 note 59. 

22. Colo.—^Port V. Beckwith, 62 P. 
843, 28 Colo. 95. 

20 C.J. p 153 note 60. 

23. N.T.—^Application of Schoon¬ 
maker, 20 N.T.S.2d 901, 174 Misc. 
461. 

24. Or.—State ex rel. Van Winkle 
V. Boyer, 271 P. 46, 127 Or. 91. 

20 C.J. p 153 note 61. 

25. Wash.—State v. Elliott, 48 P. 
734, 17 Wash. 18. 

26. Utah.—Clark v. Bramel 192 P. 
1111, 57 Utah 146. 

27. Minn.—State v. Ramsey County 
Dist. Ct., 77 N.W. 28, 74 Minn. 
177. 

20 C.J. p 154 note 63. 

,28. Pa.—^Bamum v. Washington 

County Commissioners, 20 Pa. 
Dist & Co. 377, 14 Wash.Co. 15. 
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party nominees by appropriate markings on the bal¬ 
lot, must be complied with,29 and, where the statutes 
are so complied with, the ballots should be counted 
as therein directed.^® While such provisions are 
sometimes considered mandatory,in some juris¬ 
dictions they are regarded as merely directory,22 
and through all of the cases the general principle 
of ’construction is recognized that a voter should 
not be disfranchised where it is clear, but only in 
such case, that he has made an honest effort to com¬ 


ply with the statutory requirements, although he 
may not have been entirely successful.32 Thus bal¬ 
lots will not be treated as void merely because of 
technical errors or because of irregular or unau¬ 
thorized markings 'which appear to have been inno¬ 
cently made as the result of accident, awkward¬ 
ness, nervousness, inattention, mistake, ignorance, 
or physical infirmity, if the lawful intent of the 
voter can be ascertained and except in those 
cases in which statutes prescribing rules to be ob- 


29. Cal.—^McFarland v. Spengler, 248 
P. 521, 199 Cal. 147—Lester v. 
Fairbairn, 89 P.2d 1091, 32 Cal. 
App.2d 411. 

Colo.—Riley v. Trainor, 140 P. 469, 
57 Colo. 155. 

III.—Neff V. George, 4 N.E.2d 388, 
364 Ill. 306—Neal v. Odle, 140 N. 
E. 31, 308 Ill. 469. 

La.—Jacobs v. Cutrer, 136 So. 119, 
121, 17 La.App. 383, citing Cor¬ 
pus Juris. 

Mass.—Coughlin v. Le Clair, 2 N. 
B.2d 461, 294 Mass. 434—O'Brien v. 
Board of Election Com'rs of City 
of Boston, 153 N.E. 558, 257 Mass. 
332. 

Mich.—^Jonkmari v. Striplin, 237 N. 

W. 375, 255 Mich. 215. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

N.Y.—Matter of Houligan, 106 N.T. 
S. 205, 55 Misc. 5—^People ex rel. 
Oliver v. Russ, 187 N.T.S. 298. 
Ohio.—Williams v. Barker, 4 Ohio 
N.P.,N.S.. 596. 

Pa.—^In re Clinton Tp. Election, 20 
Pa.Pist. & Co. 530. 

S.D.—Dunn v. Gamble, 198 N.W. 821, 
47 S.D. 303, rehearing denied 199 
N.W.'457, 47 S.D. 379. 

“The voter must show his intent as 
reauired by the statute, or his ballot 
cannot be counted.”—In re Win¬ 
chester, 204 N.Y.S. 529, 530, 123 

Misc. 191. 

EleotLon officers have no discre¬ 
tion to count a ballot so marked as 
to fall entirely to comply with the 
statutory requirements.—State ex 
rel. Nuccio v. Williams, 120 So. 310, 
97 Fla. 159.- 

Judicial question 

The legality and legal effect of 
ballots with i;eference to their mark¬ 
ing is a question for judicial deter¬ 
mination.—State ex rel. Nuccio v. 
Williams, 120 So. 310, 97 Fla. 159. 

Presidential electors may be voted 
for collectively by placing a cross 
in the square opposite the names of 
the nominees of the party for presi¬ 
dent and vice president—State v. 
Pettijohn, 194 P. 328, 107 Kan. 447. 

Vote for rankliig officer 

(1) A ballot, to be counted for a 
person for the office of first select¬ 
man, must first be so marked as to 
be cast and counted for him for 


the office of selectman.—Denny v. 
Pratt, 135 Jl. 40, 105 Conn. 256. 

(2) Under statutes providing that, 
of the persons elected selectmen, 
the person first named on a plurality 
of the ballots cast for them or any 
of them shall be first selectman, and 
that an elector who wishes to vote a 
split ticket for selectman may in¬ 
dicate his choice by placing the 
figure “1” Instead of a cross mark 
in the voting space at the left of 
such candidate's name and a cross 
mark in the voting space at the left 
of the name of the other candidate 
for selectman for whom he votes, and 
the candidate so designated by the 
figure “1” shall be deemed to be first 
named on such ballot, a vote may be 
cast for first selectman on a split 
ticket without marking the voting 
space opposite the name of the can¬ 
didate voted for with a figure “1," 
since the provision allowing the bal¬ 
lot to be marked with a figure "1” 
is not an exclusive, but is an alter¬ 
native, permissive method of indicat¬ 
ing a voter’s choice.—^Meigs v. Theis, 
129 A. 551, 102 Conn. 579—20 C.J. p 
161 note 74 [b]. 

(3) The terms “ballot cast” and 

“ticket” as used in the statutes 
above mentioned include only those 
names for which the elector votes, 
and not all the names printed upon 
the paper that goes into the box.— 
Denny v, Pratt, 135 A. 40, 105 

Conn. 256—^Denny v. Pratt, 133 A. 
107, 104 Conn. 396. 

Statute dealing with counting of 
ballots held inapplicable in deter¬ 
mining what ballots should be re¬ 
jected and does not modify or con¬ 
flict with the statute requiring the 
rejection of a ballot marked by the 
voter in any other manner than as 
authorized.—^Evans v. Reiser, 2 P.2d 
615, 78 Utah 253, rehearing denied 3 
P.2d 263, 78 Utah 307. 

3a W.Va.—Chapman v. Doddridge 
County Court, 168 S.B. 141, 113 W. 
Va. 366. i 

31. Cal.—Covina Union High School | 
Dist. of Los Angeles County v. 
McClellan, 228 P. 409, 67 CaLApp. | 
640. 

N. J.—^In re Election for Mayor, Bor- 
ough of Lavallette, 152 A. 641, 642, i 
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9 N.J.Misc. 25, quoting Corpus Ju¬ 
ris. 

20 C.J. p 154 note 67. 

32. Neb.—State v. Sheets. 227 N.W. 
457, 119 Neb. 145—Shaw v. Stew¬ 
art, 212 N.W. 760. 115 Neb. 315. 

20 C.J. p 154 note 68. 

33. Ala.—Campbell v. Jefferson 

County. 113 So. 230, 216 Ala. 251, 
citing Corpus Juris —Garrett v. 
Cuninghame. 100 So. 845, 853. 211 
Ala. 430, citing Corpus Juris. 

Ind.—Nicely v. Wildey, 5 N.E.2d 111, 
113, 210 Ind. 640—^Roberts v. 

Drake, 185 N.E. 285, 205 Ind. 425. 

Ky.—Thompson v. Boling, 42 S.W.2d 
321, 240 Ky. 340—Hall v. Sumner, 
238 S.W. 197, 194 Ky. 1. 

La.—Jacobs v. Cutrer, 136 So. 119, 
17 La.App. 383. 

Mich.—^Hawkins v. Voisine, 278 N.W. 
811, 284 Mich. 181—^Jonkman v. 
Striplin, 237 N.W. 376, 255 Mich. 
215. 

Minn.—Pye v. Hanzeli 273 N.W. 611, 
200 Minn. 135. 

Neb.—Shaw v. Stewart, 212 N.W. 760, 
115 Neb. 315. 

Ohio.—Michel v. Nailor, 18 Ohio N. 
P.,N.S., 500, followed in Dittrick 
v. Kelly, 20 Ohio N.P.,N.S., 90, 27 
Ohio Dec. 504—^Williams v. Barker, 
4 Ohio N.P.,N.S., 596. 

W.Va.—State v. Smith, 146 S.B. 378, 
106 W.Va. 544. 

20 C.J. p 154 note 69. 

34. III.—^Neir V. George, 4 N.E.2d 
388, 364 Ill. 306—Greene v. Bjor- 
seth, 183 N.B. 464, 350 Ill. 469— 
Allen V. Puller, 163 N.E. 675, 332 
Ill. 304—Patterson v. Johnston, 159 
N.E. 211, 328 Ill. 101. 

Ind.—^Roberts v. Drake, 185 N.B. 
285, 205 Ind. 425—Wright v. Walk¬ 
er, 151 N.E. 424, 197 Ind. 661. 

Mich.—^Jonkman v. Striplin, 237 N. 
W. 375, 255 Mich. 215. 

Minn.—^Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

N.Y.—Dowgwilla v. Cohen. 7 N.Y.S. 
2d 256. 255 App.Div. 798, followed 
in Masone v. • Cohen, 7 N.Y.S. 2d 
494, 255 App.Div. 800, appeal dis¬ 
missed 17 N.E.2d 462, 279 N.Y. 613, 
appeal dismissed Dowgwilla v. 
Cohen. 17 N.E.2d 463, 279 N.Y. 614. 

R.I,—Adams v. Glen, 163 A. 474, 53 
R.I. 41—^Fortin v. Board of Aider- 
men of City of Woonsocket, 135 
A. 360. 
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served by a voter in the preparation of his ballot 
are shown to be mandatory by prohibitive terms, 
inhibiting the counting of a ballot in case of devi¬ 
ation from the rules,®® the cases all recognize that 
the intent of the voter is the prime consideration in 
determining the validity of the ballot,®® provided 


the expression of the voter's intention does not run 
counter to statute or involve fraud but this in¬ 
tent must be determined by an inspection of the 
ballot itself, read in the light of surrounding cir¬ 
cumstances.®® However, ballots have been held in¬ 
valid where the voter made marks thereon which 


Tex.—^Kartes v. Fritter, Civ.App., 63 
S.W.2d 389. 

W.Va.—State v. Given, 136 S.E. 772, 
102 W.Va. 703—State v. Board of 
Canvassers of Mingo County, 126 
S.E. 708, 98 W.Va. 41. 

20 C.J. P 155 note 70. 

Allowance must be made for a^e, 
infirmity of sight, unsteadiness of 
hand, inability to write well or even 
make straight lines and cramped po¬ 
sition in marking ballot.—State v. 
Thornburg, 97 N.E. 534, 177 Ind. 
178. 

Slight evidence of apparent at¬ 
tempted erasure, which may have 
been caused by some other means, 
will not prevent counting of ballot. 
—Evans v. Reiser, 2 P.2d 616, 78 
Utah 253, rehearing denied 3 P.2d 
253, 78 Utah 307. 

Stamp heavily applied 
Ballot marked with regular elec¬ 
tion stamp oh which voter either had 
too much ink or which was pressed 
down too hard w'as valid, as against 
contention that it was marked with 
some blunt instrument differing from 
regulation election stamp.—^Lester v. 
Pairbalm, 89 P.2d 1091, 32 CaLApp. 
2d 411. 

That lines were drawn mmewhat 
diagonally through name of candi¬ 
date did not vitiate ballot.—^Evans v. 
Reiser, 2 P.2d 615, 78 Utah 253, re¬ 
hearing denied 3 P.2d 253, 78 Utah 
307. 

Bnle otherwise expressed 

(1) No ballot should be rejected 
for any technical error which does 
not make it Impossible to determine 
the elector’s choice. 

Ala.—Wilkerson v. Cantelou, 51 So. 
799, 165 Ala. 619. 

Ky.—^Snowden v. Flanery, 167 S.W. 
893, 159 Ky. 568. 

(2) A statute specifically so pro¬ 
viding is a declaration for a liberal 
interpretation of the ballot law in 
favor of the voter and is manda¬ 
tory.—^Board of Elections of Mont- | 
gomery County v. Henry, 158 N.E. 
94, 25 Ohio App. 278. 

35. Ariz.—^Findley v. Sorenson, 276 
P. 843, 844, 35 Ariz. 265, citing 
Corpus Juris. 

Utah.—^Bvans v. Reiser, 2 P.2d 616, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 155 note 71. 

30 . Ariz.—^Findley v. Sorenson, 276 
P. 843, 844, 35 Ariz. 265, citing 
Ooxpns Juris. 


Kan.—Wall v. Pierpont, 240 P. 251, 
119 Kan. 420. 

Ky.—Covington v. Joiner, 254 S.W. 
1048. 200 Ky. 378. 

La.—Jacobs v. Cutrer, 136 So. 119, 
121, 17 La.App. 383, citing Corpus 
Juris. 

Mass.—Coughlin v. Le Clair, 2 N.E. 
2d 461, 294 Mass. 434—Parrott v. 
Plunkett. 167 N.E. 329, 268 Mass. 
202—O’Brien v. Board of Election 
Com'rs. of City of Boston, 153 N.E. 
553, 257 Mass. 332. 

Mich.—Jonkman v. Striplin, 237 N.W. 
375. 255 Mich. 215. 

Minn.—Pye v. Hanzel, 273 N.W. 
611, 200 Minn. 135. 

Mo.—To well V. Mace, 290 S.W. 96, 
221 Mo.App. 85. 

Neb.—Shaw v. Stewart, 212 N.W. 
760, 115 Neb. 315. 

N.Y.—Uowgwilla v. Cohen, 7 N.T. 
S.2d 256, 256 App.Div. 798, fol¬ 
lowed in Masone v. Cohen, 7 N.T.S. 
2d 494, 255 App.Div. 800, appeal 
dismissed 17 N.E.2d 462, 279 N.Y. 
613, appeal dismissed Dowgwilla 
V. Cohen, 17 N.B.2d 463, 279 N.Y. 
614—In re Fergeson, 213 N.T.S. 
656, 126 Mlsc. 286. 

! N.D.—Weber v.* O’Connell, 215 N.W. 
539, 55 N.D. 867. 

R. I.—^Adaihs v. Glen, 163 A. 474, 53 

R. I. 41—^Rlce V. Durfee, 113 A. 
392, 43 R.L 407. 

S. C.—^Easier v. Blackwell, 10 S.E. 
2d 160, 195 S.C. 15. 

S.D.—Dunn v. Gamble, 198 N.W. 821, 
47 S.D. 303, rehearing denied 199 
N.W. 467, 47 S.D. 379. 

Tex.—Hooker v. Foster, Civ.App., 19 

S. W.2d 911—^Johnston v. Peters, 
Civ.App., 260 S.W. 911—Wright v. 
Marquis, Civ.App., 255 S.W. 637. 

W.Va.—State v. Board of Canvassers 
of Berkeley County, 168 S.E, 793, 
113 W.Va. 498—Chapman v. Dod¬ 
dridge County Court, 168 S.E. 141, 
113 W.Va. 366—State v. Smith, 146 
S.E. 378, 106 W.Va. 544—State v. 
Board of Canvassers of Mingo 
County, 126 S.E. 708, 711, 98 W. 
Va. 41, citing Corpus Juris. 

Wis.—State v. Anderson, 211 N.W. 

938, 191 Wls. 538. 

20 C.J. p 155 note 72. 

Statutes should be liberally oon- 
stmed to give effect more adequate¬ 
ly to voter’s intent. . 

Fla.—State ex rel. Carpenter v. Bar¬ 
ber, 198 So. 49. 

Pa.—In re Gegg’s Election, 126 A. 
260, 281 Pa. 155. 

That some possibility defeating 
voter’s evident purpose can be con¬ 
jectured is insufficient to justify re- 
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jecting imperfect ballot.—Thompson 
V. Boling, 42 S.W.2d 821, 240 Ky. 
340. 

37. Mass.—^Parrott v. Plunkett, 167 
N.E. 329, 268 Mass. 202. 

Mo.—Towell V. Mace, 290 S.W. 96, 
221 Mo.App. 85. 

Neb.—Shaw v. Stewart, 212 N.W. 760, 
115 Neb. 315. 

N.T.—^Application of Schoonmaker, 
20 N.Y.S.2a 901, 174 Misc. 461. 

R.I.—^Adams v. Glen, 163 A. 474, 53 

R. L 41. 

Tex.—^Hooker v. Poster, Civ.App., 19 

S. W.2d 911—Wright v. Marquis, 
Civ.App., 255 S.W. 637. 

Wls.—State V. Anderson, 211 N.W. 
•938, 191 Wis. 538. 

•When a ballot has been cast, the 
candidate who received it should 
have it counted for him, unless it is 
shown the vote was . illegal.”—^Mar¬ 
cum V. Melton, 21 S.W.2d 291, 296, 
231 Ky. 244. 

Ballot marked for two caudidates 
fox same ofltee 

Where ballot contained instruction 
that voter should make a cross in 
the square after the name of the 
person voted for, ballot marked with 
cross opposite name of one candi¬ 
date for town chairman and with 
cipher opposite other candidate’s 
name was properly counted for the 
first-mentioned candidate under stat¬ 
ute requiring ascertainment of vot¬ 
er’s intent.—^In re Burke, 282 N.W. 
598, 229 Wis. 545. 

36. Ariz.—^Findley v. Sorenson, 276 
P. 843, 844, 35 Ariz. 266, citing 
Corpus Juris. 

Mass.—O’Brien v. Board of Election 
Com’rs of City of Boston, 153 N. 
E. 553, 257 Mass. 332. 

Neb.—Shaw v. Stewart, 212 N.W. 
760. 115 Neb. 316. 

Pa.—^East Donegal Tp. Contested 
Election, 8 Pa.Dist. & Co. 749, 40 
Lanc.L.Rev. 169. 

R.I.—^Rlce V. Durfee, ll3 A. 392, 43 
R.L 407. 

W.Va.—State v. Board of Canvassers 
of Mingo County, 126 S.E. 708, 711, 
98 W.Va. 41, citing Corpus Juris. 
Wls.—State V. Anderson, 211 N.W. 

938, 191 Wis. 538. 

20 C.J. p 165 note 73. 

Question of fact 

Determination of voter’s intent 
and for whom a ballot ought to be 
counted are questions of fact.— 
Coughlin V. Le Clair, 2 N.E.2d 461, 
294 Mass. 434—20 C.J. p 166 i>ote 73 
[a]. ' 



29 C.J.S. 


ELECTIONS 


§ 176 


were not intended to indicate his choice,39 as where 
the voter made a mark with the apparent intention 
of canceling the ticket ;40 and where there is no 
certain way of ascertaining the voter’s choice the 
ballot is defective,41 notwithstanding the statute 
declares only those ballots void from which it is im¬ 
possible to determine the elector’s choice and re¬ 
quires a part to be counted when the ballot is suf¬ 
ficiently plain to gather therefrom a part of the 
elector’s intention 42 

§ 175. Necessity for Mark 

Generally, where the statute requires the voter to 
indicate his choice by a proper mark, a ballot lacking such 
a proper mark cannot be counted. 

In general, under statutes requiring the voter’s 
choice to be indicated by the placing of a cross or 
other mark, a ballot which contains no such cross 
or other mark made by the voter cannot be count- 
ed,43 even though, in some jurisdictions, as appears 
infra § 180, the voter writes names in the blank 
spaces therefor, or although it contains but one 
ticket and a blank column for the reception of 
names ;44 and a ballot is insufficiently marked 
where a cross is made and then covered by marks 


of erasure,45 or where the cross mark consists mere¬ 
ly of an indentation resulting from the making of a 
cross mark on another piece of paper laid on top 
of the ballot.4 6 

However, in some instances, ballots have been 
counted for a candidate notwithstanding the voter 
made no mark either opposite the candidate’s name 
or at the head of the candidate’s party column, 
where the voter’s intention to vote for such candi¬ 
date clearly appears,47 

§ 176. Sufficiency of Mark 

While some statutory provisions specifying the nature 
of the mark to be used by the voter in indicating his 
choice on the ballot are considered mandatory, it is a 
general rule, even under mandatory provisions, that an 
imperfect mark made in a good faith attempt to follow 
the statute will not prevent the ballot from being counted. 

Under the provisions of some statutes, the voter 
must mark his ballot with a cross or other speci¬ 
fied mark.48 some jurisdictions, such provi¬ 
sions are considered mandatory,4 9 and it has been 
held that a ballot containing marks other than those 
authorized or specified by the statute cannot be 
counted,®® at least as to the office so irregularly 


39. Ill.-—Gentry v. Reinhardt, 183 
N.E. 631, 350 Ill. 582. 

40. Ill.—Gentry v. Reinhardt, supra. 

41. Ariz.—Findley v. Sorenson, 276 
P. 843, 35 Ariz. 265. 

Ark.—Stafford v. Cook, 252 S,W. 597, 
159 Ark. 438. 

Cal.—Lester v. Fairbairn, 89 'P.2d 
1091, 32 Cal.App.2d 411. 

Ky.—West V. Elliott, 44 S.W.2d 569, 
241 Ky. 636—Smith v. Jones, 299 
S.W. 170, 221 Ky. 546—Coving-ton v. 
Joiner, 254 S.W. 1048, 200 Ky. 
378. 

Mass.—Coughlin v. Le Clair, 2 N.E. 
2d 461, 294 Mass. 434—O'Brien v. 
Board of Election Com'rs of City 
of Boston, 153 N.E. 553, 257 Mass. 
332. 

Minn.—Nelson v. Bullard, 194 N.W, 
308. 155 Minn. 419. 

Mont.—Peterson v. Billings, 96 P.2d 
922, 109 Mont. 390. 

20 C.J. p 155 note 74. 

42. Wash.—State v. Peter, 57 P. 814, 
21 Wash. 243. 

20 C.J. p 155 note 75. 

43. Fla.—State ex rel. Nuccio v. 

Williams, 120 So. 310, 97 Fla. 

159. 

Ky.—Wurts v. Newsome, 68 S.W.2d 
448, 253 Ky. 38. 

Nev.—James v. Stern, 195 P. 1104, 
44 Nev. 430. 

N.J.—In re Election for Mayor, Bor¬ 
ough of Lavallette, 152 A. 641, 
642, 9 N.J.Misc. 25, quoting Corpus 
Juris. 

Ohio.—Brush v. Orgill, 9 Ohio N.P.. 
N.S., 632. 
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Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

W.Va.—State v. Smith, 146 S.E. 378, 
106 W.Va. 544. 

20 C.J. p 156 note 78. 

Mark made hy folding of ballot 
does not permit ballot to be counted. 
—^Hehman v. City of Newport, 39 S. 
W.2d 978, 239 Ky. 517. 

Failnre to erase either of names of 
two candidates for an office, where 
only one was to be chosen, renders 
ballot had as to both.—Huff v. Duf- 
fleld, Tex.Civ.App., 251 S.W. 298. 

44. N.Y.—People v. Fessenden, 52 N. 
Y.S. 324, 31 App.Div. 371. 

45. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525—Pease v. 
Ballou. 79 A. 532, 108 Me. 177. 

40. Minn.—^Pye v. Hanzel, 273 N.W. 
611, 200 Minn. 135. 

47. W.Va.—^Rollyson v. Summers 
County Court, 167 S.E. 83, 113 W. 
Va. 167. 

Necessity of marking name written 
in see infra § 180. 

Vote for only candidate not strick¬ 
en by voter 

Where the voter marked his ballot 
at the head of a party column but 
drew lines through the name of the 
party’s candidate for the contested 
office, and then made proper marks 
opposite the blank space for such 
office in another party column, the 
latter party having no candidate for 
such office, and where the voter made 
no mark whatsoever in the column 
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of the only other party which nom¬ 
inated a candidate for the office, the 
vote was nevertheless counted for 
such only other candidate, the court 
ruling that “the fact that there were 
only two candidates for 
[the contested office], and that the 
[name of one was] strick¬ 
en out, makes it clear that the voter 
intended to vote for . . . [the 

other].”—State v. Smith, 146 S.E. 
378, 381, 106 W.Va. 544. 

48. Fla.—Wiggins v. State, 144 So. 
62, 106 Pla. 793. 

Ill.—Talbott V. Thompson, 182 N.E. 
784, 350 Ill. 86—Allen v. Puller, 
163 N.E. 675, 332 Ill. 304. 

Iowa.—Donlan v. Cooke, 237 N.W. 
496, 212 Iowa 771. 

Me.—Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

Judicial question. 

What is a substantial compliance 
with the statutory requirements for 
marking ballots is ultimately a ju¬ 
dicial question.—State ex rel. Nuccio 
V. Williams, 120 So. 310, 97 Fla. 
159. 

49. Cal.—^Pleasant Grove Union 

School Dist. V. Algeo, 215 P. 726, 
61 Cal.App. 660. 

Fla.—^Wiggins v. State, 144 So. 62, 
106 Fla. 793. 

Nev.—James v. Stern, 195 P. 1104, 
44 Nev. 430. 

50. Ill.—Neff V. George, 4 N.E.2d 
388, 364 Ill. 306. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 
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marked on the ballot but in other jurisdictions 
the statutes are considered merely directory,®^ a 
substantial compliance therewith being sufficient;®^ 
and, even in jurisdictions holding such provisions 
mandatory, the interpretations of the courts as to 
what constitutes compliance with the statutes are 
so diverse that the rule may be stated broadly to 
be that where there has been an attempt in good 
faith to follow the law in making the cross or oth¬ 
er mark specified by the statute, the fact that the 
cross or other mark is imperfect will not prevent 
the ballot from being counted,54 provided the in¬ 
tention of the voter is ascertainable.55 Under some 
statutes no particular method for marking ballots 
is required so long as the intention of the voter can 
be ascertained from the method employed by him.56 
Thus, under such provisions, the voter may use a 


cross, a check, or some other mark to indicate his 
intention,57 but he cannot use more than one kind 
of mark, and if he does the ballot will be reject¬ 
ed and, as appears supra § 174, where there is 
no certain way of ascertaining the voter’s choice 
the ballot is defective. 

Applying these general rules, it has been held 
that a ballot should not be rejected because the 
marking is double or irregular, 59 or indistinct or 
blurred because the voter marked his ballot with 
straight lines or because a cross on the ballot is 
incomplete®^ or terminates in curls.®® Similarly 
it has been held that no particular form of cross is 
required,®^ so that a sufficient cross may be regard¬ 
ed as formed by lines which intersect or cross even 
slightly;®® and even a check mark in place of a 


Me.—Frothingham v. "Woodside, 120 
A. 906, 122 Me. 525. 

Miss.—Carver v. State ex rel. Ruhr, 
170 So. 643, 177 Miss. 54. 

N'.Y.—^Dollard v. Bowdoin, 265 N.T. 
S. 68, 148 Misc. 42—In re Win¬ 
chester, 204 N.Y.S. 529, 123 Misc. 
191. 

Pa .—In re Eckert’s Election, 162 A. 
223, 308 Pa. 376. 

R.I.—Fortin v. Board of Aldermen of 
City of Woonsocket, 135 A. 360. 
Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

20 C.J. p 164 note 98. 

Marks, made hy person other than 
the voter, other than markings par¬ 
ticularly authorized by statute, in¬ 
validate the ballot.—In re Baker, 213 
N.Y.S. 228, 215 App.Div. 791, affirm¬ 
ing 213 N.Y.S. 524, 126 Misc. 49. 

51. N.Y.—In re Flanagan, 285 N.Y. 
S. 267, 246 App.Div. 177, affirming 
285 N.Y.S. 699, 158 Misc. 295. 

52. Mont.—^Peterson v, Billings, 96 
P.2d 922, 109 Mont. 390. 

53. Ind.—^Wright v. Walker, 151 N. 
B. 424, 197 Ind. 661. 

S.D.—Smiley v. Armstrong, 278 N.W. 
21, 66 31. 

54. Idaho.—^Harper v. Dotson, 187 P, 
270, 32 Idaho 616. ‘ 

Ind.—^Wright v. Walker, 151 N.E. 424, 
197 Ind. 561. 

Mont.—^Peterson v. Billings, 96 P.2d 
922, 926, 109 Mont. 390, QLuoting Cor¬ 
pus Juris. 

N.Y.—^Harris v. Hulbert, 207 N.Y.S. 

485, 211 App.Div. 301. 

Ohio.—^Williams v Barker, 4 Ohio N. 
P.,N.S., 596. 

Utah.—^Evans v. Reiser, 2 P.2d 616, 
78 Utah 253, rehearing denied 3 
P’.2d 253. 78 Utah 307. 

20 C.J. P 356 rote 82. 

Mathematical precision in making 
cross mark is not required.—^Bod- 


dlngton V. Schaible, 8 P.2d 314, 134 
Kan. 696. 

Ziiznltatlon of rule as to voting marks 
The statute providing that bal¬ 
lot shall not be invalidated and 
thrown out because cross within 
square after name of candidate is 
not made with mathematical preci¬ 
sion, applies to cross marked with¬ 
in square at right of names of can¬ 
didates, used for voting purposes, 
and is not applicable to marks or 
writings, which, under other statutes, 
It is not lawful to make or which 
render ballot void.—^Wall v. Pler- 
pont, 240 P. 261, 119 Kan. 420. 
Marking by use of official stamp 
S.D.—^Naramore v. Sprague, 202 N. 
W. 905, 48 S.D. 146—Valuer v. 
Brakke, 64 N.W. 180, 7 S.D. 343. 

55. Idaho.—Harper v. Dotson, 187 
P. 270, 32 Idaho 616. 

Ind.—Wright v. Walker, 161 N.E. 
424, 197 Ind. 561. 

Mont.—Peterson v. Billings, 96 P.2d 
922, 109 Mont. 390. 

R-I.—^Fortin -v. Board of Aldermen 
of City of Woonsocket, 135 A. 
360. 

Wis.—In re Burke, 282 N.W. 598, 229 
Wis. 545. 

56. S.C.—Easier v. Blackwell, 10 S. 
E.2d 160, 195 S.C. 15. 

57. Minn.—^Pye v. Hanzel, 273 N.W. 
611, 200 Minn. 135. 

S.C.—^Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15. 

68. Minn.—^Pye v. Hanzel, 273 N.W. 
611, 200 Minn. 135. 

59. Ill.—^Neff V. George, 4 N.E.2d 
388, 364 Ill. 306—Greene v. Bjor- 
seth, 183 N.E. 464, 350 111. 469. 

Ind.—Wright v. Walker, 151 N.E. 
424, 197 Ind. 561. 

Kan.—^Wall v. Pierpont, 240 P. 251, 
119 Kan. 420. 

Me.—^Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

20 C.J. p 156 note 84. 

“It is not reauired that a cross 
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be made with two intersecting lines 
with single strokes of the pencil.”— 
Conley v. Hile, 193 N.E. 95, 107, 207 
Ind. 488. 

Retracing of lines of cross does 
not justify rejection of ballot.— 
Evans v. Reiser, 2 P.2d 615, 78 Utah 
253, rehearing denied 3 P.2d 253, 
78 Utah 307. 

60. Ill.—Greene v. Bjorseth, 183 N. 
E. 464, 350 Ill. 469. 

Ky.—^Hehman v. City of Newport, 39 
S.W.2d 978, 239 Ky. 517—Smith v. 
Jones, 299 S.W. 170, 221 Ky. 546. 
Mont.—Peterson v. Billings, 96 P.2d 
922, 109 Mont. 390. 

Utah.—^Bvans v. Reiser, 2 P.2d 616, 
78 Utah 263, rehearing denied 3 P. 
2d 263, 78 Utah 307. 

W.Va.—State v. Smith, 146 S.E. 
378, 106 W.Va. 544. 

61. Idaho.—^Harper v. Dotson, 187 P 
270, 32 Idaho 616. 

20 C.J. p 167 note 96. 

62. Md.—Coulehan v. White, 53 A 
786, 95 Md. 703. 

20 C.J. p 156 note 85. 

63. Me.—Bartlett v. Mclntire, 71 
A, 525, 108 Me. 161. 

Md.—Coulehan v. White, 53 A. 786, 91 
Md. 703. 

64. Ariz.—Hunt v. Campbell, 169 F 
596, 19 Ariz. 254. 

Ill.—Brents v. Smith, 95 N.E. 48^ 
250 Ill. 521. 

20 C.J. p 156 note 90. 

Latin, or Greek cross, as well a 
cross in form of “X”, Is sufflcient.- 
Coulehan v. White, 53 A. 786, 96 Me 
703—20 C.J. p 156 note 90 [a]. 

65. Ill.—Atwater v. Eckard,. 118 1' 
E. 424, 282 Ill. 122—Brents ^ 
Smith, 95 N.E. 484, 260 Ill. 621. 

20 C.J. p 156 note 89. 

Cross in form of ‘‘T” 

Ill.—^Isenburg v. Martin, 127 N.I 
663, 293 Ill. 408. 

20 C.J. p 156 note 90 [b]. 



29 C.J.S. 

cross has been considered sufficient.®® 

On the other hand, it has been held that a ballot 
cannot be counted where the mark thereon bears no 
resemblance to a cross,®'^ as where the voter’s 
choice is designated by lines which do not cross or 
intersect;®® by a single®® or a straight"^® line, or 
parallel lines or a combination of several lines 
by a check mark;*^® by a circle or circular line;^^ 
by a smudge, smear, or blur;*^® by figures'^® or let¬ 
ters or by a written word, such as “Yes.”7S 

§ 177. - Position of Cross or Mark 

statutes requiring a ballot to be marked in a specified 
place should be complied with; but as a general rule a 
ballot will be counted where the voter made an honest, 


§ 177 

although partly unsuccessful, attempt to conform to the 
statute. 

While, under statutes so providing, the cross or 
other mark should be placed in the voting space 
provided on the ballot,^® some statutes of this na¬ 
ture have been held not mandatory.®® In order to 
permit the counting of a ballot, the voter’s inten¬ 
tion must be manifested by a cross substantially in 
the place designated, showing an honest intent to 
follow the directions of the law,®l but, while no 
conjecture will be indulged in as to where the cross 
was intended to be placed,®® it is generally held 
that where it is clear that the voter made an honest 
attempt to conform to the statute by making it in 
the proper place, although with more or less im¬ 
perfect success, the ballot should be counted.®® 
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Cross in form of “V” 

Mass.—Coughlin v. Le Clair, 2 N. 

E.2d 461, 294 Mass. 434. 

Cross in form of “'S’” 

Ill. —Brents v. Smith, 96 N.E. 484, 
250 111. 521. 

66. Tenn.—^Menees v. Ewing, 210 S. 
W. 648, 141 Tenn. 399. 

67. Ill.—Talbott V. Thompson, 182 
N.E. 784, 350 Ill. 86. 

68. Ill.—Talbott V. Thompson, su- 
pra—^Allen v. Fuller, 163 N.E. 675, 
332 Ill. 304. 

20 C.J. p 156 note 91. 

Mark in form of “’F” 

Ill.—Brents v. Smith, 95 N.E. 484, 
250 Ill. 621—^Winn v. Blackman, 82 
N.E. 215, 229 Ill. 198, 120 Am.S.R, 
237. 

69. Ill.—Greene v, Bjorseth, 183 N. 
E. 464, 350 Ill. 469. 

20 C.J. p 156 note 94. 

“A cross is formed by the ‘lines’ 
used, intersecting and crossing.”— 
Boland v. City of La Salle, 19 N.E.2d 
i77, 181, 370 Ill. 387. 

70. Ill.—Greene v. Bjorseth, 183 N. 
B. 464, 350 Ill. 469—Allen v. Pull¬ 
er, 163 N.E. 676, 332 Ill. 304— 
Isenburg v. Martin, 127 N.E. 663, 
293 Ill. 408. 

Ohio.—^Williams v. Barker, 4 Ohio N. 
P.,N.S., 596. 

Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

20 C.J. p 156 note 95, p 157 note 99. 

71. Mich.—Christopherson v. Manis¬ 
tee, 75 N.W. 446, 117 Mich. 125— 
Attorney General v. Glaser, 61 N. 
W. 648, 102 Mich. 405. 

20 C.J. p 156 note 92. 

72. R.I.—Sylvestre v. Board of Al¬ 
dermen of City of Woonsocket, 111 
A. 881, 43 R.I. 492. 

73. Ill.—Boland v. City of La Salle, 

19 N.E.2d 177, 370 Ill. 387—Isen¬ 
burg v. Martin, 127 N.E. 663, 293 
Ill. 408. I 


Ind.—Conley v. Hile, 193 N.E. 95, 207 
Ind. 488. 

Iowa.—^Donlan v. Cooke, 237 N.W. 
496, 212 Iowa 771. 

Me.—'Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

Miss.—Carver v. State ex rel. Ruhr, 
170 So. 643, 177 Miss. 54. 

Utah.—^Bvans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

20 C.J. P 156 note 91 [a]. 

74. Ill.—Neff V. George, 4 N.E.2d 
388, 364 Ill. 306—Isenburg v. Mar¬ 
tin, 127 N.E. 663, 293 111. 408. 

Ohio.—^Williams v. Barker, 4 Ohio N. 
P.,N.S., 696. 

Utah.—Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

W.Va.—State v. Smith, 146 S.R 378, 
106 W.Va. 544. 

20 C.J. p 156 note 93. 

75. Ill.—Greene v. Bjorseth, 183 N. 
E. 464, 350 Ill. 469—Winn v. Black¬ 
man, 82 N.E. 215, 229 Ill. 198, 120 
Am.S.R. 237. 

76. Utah.—^Evans v. Reiser, 2 P.2d 
615, 78 Utah 253, rehearing denied 
3 P.2d 253, 78 Utah 307. 

77. Ill.—^Boland v. City of La Salle, 
19 N.B.2d 177, 370 IlL 387. 

Mark iiL form of “A” 

Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

Mark iiL form of “S” 

Utah.—Evans’ v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

Mark in form of “N” 

Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

Mark in form of “O” 

Ill.—Allen v. Fuller. 163 N.E. 675, 
332 Ill. 304. 

SS^rk in form of *9” 

Ill.—Allen v. Fuller, 163 N.E. 676, 
332 Ill. 304. 


Mark in form of “U” 

Ill.—Allen V. Fuller, 163 N.E. 675, 
332 Ill. 304. 

Mark in form of “V” 

Ill.—Boland v. City of La Salle, 19 
N.E.2d 177, 370 Ill. 387—Greene v. 
Bjorseth, 183 N.E. 464, 350 Ill. 
469. 

Mark in form of ^*7” 

Ill.—Boland V. City of La Salle, 19 
N.E.2d 177, 370 IIL 387—Greene 
V. Bjorseth, 183 N.E. 464, 350 Ill. 
469. 

78. Ill.—^Isenburg v. Martin, 127 N. 
E. 663, 293 Ill. 408. 

20 C.J. p 157 note 98. 

79. . Ill.—Boland v. City of La Salle, 
19 N.E.2d 177, 370 Ill. 387—Neal 

V. Odle, 140 N.B. 31, 308 Ill. 469. 
Iowa.—^Donlan v. Cooke, 237 N.W. 

496, 212 Iowa 771. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

S.D.—^Naramore v. Sprague, 202 N. 

W. 905, 48 S.D. 146. 

80. Fla.—State ex rel. Carpenter v. 
Barber, 198 So. 49. 

Neb.—State v. Sheets, 227 N.W. 457, 
119 Neb. 146. 

81. Ill.—Neal v. Odle, 140 N.B. 31, 
308 Okl. 469. 

Mass.—Coughlin v. Le Clai^, 2 N.E. 2d 
461, 294 Mass. 434. 

N.J.—^In re Election for Mayor, Bor¬ 
ough of Lavallette, 152 A. 641, 642, 
9 N.J.Mlsc. 25, quoting Corpus Ju¬ 
ris. 

20 C.J. p 157 note 1. 

Ballot marked on the back cannot 
be counted.—^Matter of Houligan, 106 
N.X.S. 205, 55 Misc. 6—20 C.J. p 159 
note 24. 

82. Mass.—Coughlin v. Le Clair, 2 
N.E.2d 461, 294 Mass. 434. 

20 C.J. p 157 note 2. 

83. Fla.—State ex rel. Carpenter v. 
Barber, 198 So. 49. 

Ky.—Wurts v. Newsome, 68 S.W.2d 
448, 253 Ky. 38—Hehmau v. City of 
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Under statutes requiring the voter to mark his 
ballot in the voting space at the head of one of 
the columns or within a voting space opposite the 
name of the candidate for whom he wishes to vote, 
a cross mark elsewhere generally is insufficient.^^ 
Under such provisions, a cross indicating the voter’s 
choice for a particular candidate must be either 
wholly or parti}” within the voting space opposite 
such candidate’s name,*® and, under some provi¬ 
sions, the cross lines must intersect or meet within 
the space provided.*® Under some statutes, a bal¬ 
lot on which is found a cross mark outside any vot¬ 
ing space is wholly void and, where the statute 
provides that the mark must be only in the voting 
space, a ballot is not valid if any part of the line 
forming the cross mark passes outside the circle.** 
Similarly it has been generally held that a ballot 
cannot be counted w^here the cross mark has been 
placed on the wrong side of a candidate’s name,*® 
and not in the voting space provided for the pur¬ 
pose,®® or has been placed in a square opposite a 


blank space nor can a ballot marked with a 
cross at the head of a party ticket, but not within 
the voting space* as required by the statute, be 
counted for any candidate on the ticket so 
marked.®* So a ballot marked opposite the name of 
the first®* or any one or more®^ of the candidates 
on a party ticket cannot be counted as a straight 
party vote for the other candidates on the ticket. 

However, other provisions are given a less strict 
interpretation, so that, for example, a ballot marked 
with a cross at the head of the party ticket, but not 
within the voting spa.ce as required by the statute, 
may be counted, it being held that in such case the 
intent of the voter to vote for all the candidates in 
the party column is unmistakable.®® Likewise it 
has been held that a ballot may be counted notwith¬ 
standing the cross mark extends outside of the vot¬ 
ing space or is partly within and partly without 
it,®* or even where the lines of the cross intersect 
or meet outside the space,®^ or where the ballot is 


Newport, 39 S.W.2d 978, 239 Ky. 
517. 

La.—Jacobs v. Cutrer, 186 So. 119, 17 
La.ApT). 383. 

Mass.—Cougrlilin v. Le Clair, 2 N.B. 

2d 461, 291 Mass. 434. 

M:oixL-— Peterson v. Billings, 96 P.2d 
922, 925, 109 Mont. 390, citing 
Corpus atul8« 

Pa.—^In re Sharon Hill Election, 8 
Pa.Dist. & Co. 158, 17 Del.Co. 280. 
Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 157 note 3. 

84. Ill.—^Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387. 

Iowa.—^Donlan v. Cooke, 237 N.W. 
496, 212 Iowa 771. 

Ky.—Smith v, Jones, 299 S.W. 170, 
221 Ky. 546. 

N.T.—In re Fergeson, 213 N.T.S. 656, 
126 Misc. 286—^People ex rel. Oli¬ 
ver V. Russ, 187 N.T.S. 298. 

Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. P 157 note 4. 

Mlark latended as party vote opposite 
caaidldate’s name 

A ballot marked with a cross in 
the square to the right of the first 
candidate’s name on one party ticket, 
and marked nowhere else, should be 
counted for that candidate alone, al¬ 
though probably intended for the 
entire ticket on which his name ap¬ 
pears. 

Ky.—Snowden v. Flanery, 167 S.W. 
893. 159 Ky. 568; Houston v. 

Steele. 34 S.W. 6. 98 Ky. 596, 17 Ky. 
L. 1149. 

N.T.—^People V. Nassau County, 110 
N.E. 776, 216 N.T. 732. 

20 C.J. P 157 note 6. 


85. La.—Jacobs v. Cutrer, 136 So. 
119, 17 La.App. 383. 

20 C.J. p 157 note 5. 

86. Ill.—Neff V. George, 4 N.B.2d 
388, 364 Ill. 306—Greene v. Bjor- 
seth, 183 N.E. 464, 350 Ill. 469— 
Allen V. Puller, 163 N.E. 675, 332 
Ill. 304—Neal v. Odle, 140 N.E. 31, 
308 Ill. 469. 

Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

20 C.J. p 158 note 12. 

Where cross lines intersect on line 

of voting space, the ballot must be 

rejected.—^Boland v. City of La Salle, 

19 N.B,2d 177, 370 Ill. 387. 

87. Kan.—^Hansen v. Lindley, 102 
P.2d 1058, 152 Kan. 63. 

88. N.T.—Matter of Houligan, 106 
N.T.S, 205, 55 Misc. 5. 

89. Ill.—McCreery v. Bumsmier, 127 
N.E. 171, 293 Ill. 43. 

N.T.—In re Fergeson, 213 N.T.S. 656, 
126 Misc. 286. 

20 C.J. p 158 note 17. 

90. N.T.—In re Fergeson, supra. 

20 C.J. p 158 note 14. 

91. Idaho.—^Harper v. Dotson, 187 P. 
270, 32 Idaho 616. 

Mass.—^Andrews v. Swift, 141 N.E. 
507, 246 Mass. 572. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

20 C.J. p 158 note 15. 

92. R.r.—Sprague v. West Warwick, 
104 A. 834. 

20 C.J. p 167 note 7. 

93. Ill.—Neal V. Odle, 140 N.E. 31, 
308 Ill. 469. 

W.Va.—^Lucas v. Board of Canvas¬ 
sers of Lincoln County, 181 S.E. 77, 
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116 W.Va. 427—State v. Smith, 146 
S.E. 378, 106 W.Va. 644. 

94. Wis.—State ex rel. Graves v. 
Wiegand, 249 N.W. 637, 212 Wis. 
286. 

Vote for each individual presiden¬ 
tial elector does not constitute a vote 
for each party candidate.—State v. 
Board of Canvassers of Berkeley 
County, 168 S.E. 793, 113 W.Va. 498. 

95. Ill.—Neal v. Odle, 140 N.E. 31, 
308 Ill. 469. 

Ohio.—Dlttrick v. Kelly, 20 Ohio N. 
P..N.S., 86, affirmed 7 Ohio App. 
363, 28 Ohio Cir.Ct.N.S. 209, 29 
Ohio Clr.Dec. 73. 

20 C.J..P 157 note 8. 

96. Ill.—Allen v. Puller, 163 N.E. 
675, 832 111. 304. 

Ky.—Hehman v. City of Newport, 39 
S.W.2d 978, 239 Ky. 6l7. 

Mont.—Peterson v. Billings, 96 P.2d 
922, 109 Mont. 390. 

N.T.—In re Winchester, 204 N.T.S. 
529. 123 Misc. 191. 

R. I.—^Adams v. Glen, 163 A. 474, 
53 R.I. 41. 

S. D.—^Naramore v. Sprague, 202 N. 
W. 905, 48 S.D. 146. 

Utah.—^Bvans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

20 C.J. p 158 notes 10. 11. 

If any portion of the mark touches 
or is within the voting space the 
ballot should be counted. 

Ind.—^Wright v. Walker, 151 N.E. 
424, 197 Ind. 561. 

Me.—Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

97- Mont.—^Peterson v. Billings, 96 
P.2d 922, 109 Mont. 390. 
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marked with a cross mark at the wrong side of the 
candidate’s name,®8 provided the mark is within the 
party column or even where the mark is in a va¬ 
cant space immediately after the name;i or where 
the ballot is marked in a square opposite a blank 
immediately under a candidate’s name^ or so near a 
space for marking as to indicate that it was intend¬ 
ed for that space.s Of course, where the statute 
merely directs that cross marks shall be made op¬ 
posite the names of candidates for whom the elec¬ 
tor desires to vote, it is immaterial on which side 
the cross marks are made,^ and a similar ruling has 
been made as to the voter’s choice as to a proposi¬ 
tion submitted.^ 

When the elector makes the cross mark in the cir¬ 
cle at the head of the party ticket, and erases no 
name thereon, the vote must be counted for the en¬ 
tire party ticket,® including a candidate whose name 
has been written or pasted in.^ 

§ 178. -Instrument Used for Marking 

In the absence of statute, the color of the marks on a 
ballot or the nature of the Instrument used in making 


them is Immaterial. Statutes prescribing the instrument 
to be used should be complied with, although some stat¬ 
utes of such nature have been considered merely di¬ 
rectory. 

In the absence of a statute prescribing the in¬ 
strument to be used in marking a ballot, a ballot 
properly marked and otherwise complying with the 
election statutes is valid regardless of the color of 
the mark or of the nature of the instrument used 
in making it.® In some jurisdictions, statutes pre¬ 
scribing the instrument to be used for marking bal¬ 
lots are so worded that the court must, regard them 
as mandatory,® but in other jurisdictions the courts 
regard such provisions as merely directory, so that 
ballots not marked with the particular instruments 
named in the statute are valid and, applying the 
general rule that when the intention of an elector 
to make a cross is apparent, a mere informality in 
making it should be disregarded, see supra § 176, 
a cross may be sufficient although made with a bro¬ 
ken pencil or with a hard substance not leaving any 
color on the paper, but merely making an indenta¬ 
tion of the paper.ii 


98. Fla.—State ex rel. Carpenter v. 
Barber, 198 So. 49. 

99. N.H.—Barr v. Stevens, 106 A. 
483. 

20 C.J. p 158 note 18. 

1. Mass.—Coughlin v. Le Clair, 2 
N.E.2d 461, 294 Mass. 434. 

20 C.J. p 158 note 13. 

Unless the candidate’s name is 
obliterated thereby, if the voter 
places his mark anywhere in the 
space occupied by such name the 
ballot is valid.—Thompson v. Bol¬ 
ing, 42 S.W.2d 321, 240 Ky. 340. 

2. Ky.—Thompson v. Boling, su¬ 
pra. 

Me.—Prothingham v. Woodside, 120 
A. 906, 122 Me. 5^5. 

Pa.—In re Flynn's Election, 5 Pa. 
Dist. 168. 

3. Ariz.—Hunt v. Campbell, 169 P. 
596. 19 Ariz. 254. 

20 C.J. p 158 note 23. 

Only where the voter has uni¬ 
formly misplaced all his vote marks 
will the court apply the rule that the 
vote shall be counted even though 
the cross mark is out of the proper 
place but is on or so near a name 
or space as to indicate clearly that 
the voter intended to mark such 
name or place.—Pye v. Hanzel, 273 
N.W. 611, 200 Minn. 135—20 C.J. 
p 158 note IS [a]. 

4. Cal.—Tout v. Hawkins, 76 P. 
897, 143 Cal. 104, 

Colo.—Young V. Simpson, 42 P. 666, 
21 Colo. 460, 52 Am.S.R. 254. 

5. Fla.—Darby v. State, 75 So. 411, 
73 Fla. 922. 


6. Okl.—Potts V. Folsom, 104 P. 353, 
24 Okl. 731, 28 L.R.A.,N.S., 460. 

20 C.J. p 158 note 21. 

Counting of ballot marked at head of 
one ticket and opposite individual 
candidates on other tickets see in¬ 
fra § 182. 

7- Ill.—^Patterson v. Johnston, 159 
N.E. 211, 328 Ill. 101—Isenburg v. 
Martin, 127 N.E. 663, 298 Ill. 

408—Pierce v. People, 64 N.E. 372, 
197 Ill. 432. 

Pa.—In re Arnold Borough Contested 
Election, 161 A. 536, 307 Pa. 536. 

8. Iowa.—Donlan v. Cooke, 237 N. 
W. 496, 212 Iowa 771. 

Ky.—Wright v. Crase, 115 S.W.2d 
318, 273 Ky. 76. 

Pa.—^In re Fifth Ward Case, 6 Pa. 
Dist. & Co. 388, 39 Lanc.L.Rev. 
246, 17 Del.Co. 18. 

Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

9. S.D.—Higgins v. Gray, 223 N.W. 
711, 54 S.D. 488. 

20 C.J. p 159 note 25. 

Use of pencil 

(1) Where so reguired by statute, 
a ballot must be marked with a 
pencil, and if marked with some 
other instrument is invalid.—Devine 
V. State, 136 N.E. 922, 105 Ohio St. 
288—20 C.J. P 159 note 25 [a]. 

(2) Under such a statute, a ballot 
marked by a sharp instrument, not a 
pencil, is thereby vitiated.—^People v. 
Richmond County, 50 N.E. 425, 156 N. 
Y. 36. 

Color of pencil lead 

CD Under a statute providing 
merely that ballots shall be marked 
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with a pencil or with an indelible 
pencil, the color of the pencil used is 
immaterial. 

Kan.—Boddington v. Schalble, 8 P. 

2d 314, 134 Kan. 696. 

Md.—Coulehan v. White, 53 A. 786, 
95 Md. 703. 

S.D.—Smiley v. Armstrong, 278 N.W. 
21, 66 S.D. 31. 

(2) However, under a statute re- 
guiring ballots to be marked with a 
black lead pencil, ballots marked 
with pencils of other colors are 
void.—Russo V. Cohen, 22 N.Y.S.2d 
729, 260 APP-Div. 390—20 C.J. p 
159 note 25 [b] (1). 

Use of stamp 

Cal.—Lester v. Fairbaim, 89 P.2d 
1091, 32 Cal.App.2d 411. 

Uniformity of marking 
Where so provided by statute, a 
voter must be supplied with pencils 
of uniform color for marking his 
ballot and where all the crosses on a 
ballot are not of the same color 
the ballot must be rejected.—Hark- 
ness V. Central Falls Canvassers, 92 
A. 667, 37 R.I. 266. 

Statute' held applicable to municipal 
elections 

S.D.—Higgins V. Gray, 223 N.W. 711, 
54 S.D. 488. 

10. Neb.—State v. Russell, 51 N.W. 
465, 34 Neb. 116, 33 Am.S.R. 625, 15 
L.R.A. 740. 

20 aj. p 159 note 27. 

11- Ill.—Slenker v. Engel, 95 N.B. 
613, 250 Ill. 499. 

N.H.—Barr v. Stevens, 106 A. 483^ 
79 N.H. 192. 

20 C.J. p 159 note 29. 
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I 179. Pasters or Stickers 

In some Jurisdictions the use of stickers or pasters 
)n ballots is not permitted; but in other jurisdictions 
:heir use is authorized In the manner and form prescribed 
3y the statute. 

In some jurisdictions, statutes barring the use of 
stickers or pasters on ballots have been sustained 
and, under some provisions, the placing by a voter 
on a ballot of a paster or sticker with the name of 
the candidate written or printed thereon renders in¬ 
valid the ballot or the vote attempted to be so 
cast;i3 but under other statutes the electors may 
use printed pasters for the insertion of names not 
on the ballot instead of writing them in the space 
reserved for their reception,although in some ju¬ 
risdictions the use of pasters is authorized only in 
case of removal, death, or resignation of a candi¬ 
date after printing of the ballots.^® 

Under some provisions, where the voter indicates 
his choice by pasting a printed * sticker containing 
the name on the official ballot, a cross mark after 
the name is not necessary,at least where the bal¬ 
lot contains but one ticket and no marking “would 
be necessary to vote it for all the candidates named 
thereon 7 tut under other statutes the use of a 
cross mark is required.^® 

Pasters substantially conforming to statutory re¬ 
quirements are sufficient,but ballots containing 


stickers on which the name of the candidate is 
variously and substantially misspelled cannot be 
credited to such candidate ;20 and a sticker which 
is so noticeably different in color from the ballot 
that it can be seen through the paper cannot be 
used.2^ 

Stickers or pasters* must be used in the manner 
and in such places on the ballot as may be pre¬ 
scribed by statute,22 but minor departures from the 
terms of the statute, where there has been substan¬ 
tial' compliance and the intent of the voter can be 
ascertained, do not invalidate the ballot.^^ Thus, 
where the statute requires the sticker to be placed 
opposite the name of the office sought by the candi¬ 
date, it is sufficient if the sticker is placed substan¬ 
tially opposite the designated office, or more nearly 
opposite that office than any other,^^ but it is not 
sufficient if the sticker is placed opposite the name 
of some other office.^S So statutory authority to 
use written pasters in the spaces reserved for the 
inserting of names does not authorize the elector 
to make use of a blanket paster and thus cover the 
whole spaces,26 or to affix a sticker on the ballot 
so as to obliterate the name of an opposing candi¬ 
date printed thereon,27 and a vote is properly re¬ 
jected when a voter tears off the ticket of one po¬ 
litical party and attaches it to the ticket of another 


12. U.S.—Blackman v. Stone, C.C.A. 
Ill., 101 F.2d 600. 

13. Cal.—McFarland v. Spengler, 248 
P. 521, 199 Cal. 147. 

Ill.—Jackson v. Winans, 122 N.E. 
611, 287 Ill. 382—McSorley v. 

Schroeder, 63 N.B. 697, 196 Ill. 99 
—Roberts v. Quest, 50 N.E, 1073, 
173 Ill. 427—Fletcher v. Wall, 50 
N.E. 230, 172 Ill. 426, 40 L..R.A. 
617. 

14. Mass.—O’Brien v. Board of 
Election Com'rs of City of Bos¬ 
ton. 153 N.E. 553, 267 Mass. 332. 

Wis,—State v. Anderson, 211 N.W. 
938, 191 Wis. 638. 

20 C.J. p 141 note 74, p 159 note 32. 
Inserting name of office on ballot by 
use of stickers see supra § 173. 
SubstitntloiL of candidate 
Under a statute providing that 
when a substituted nomination is 
filed after the ballots have been 
printed the commissioners shall pre¬ 
pare and give to the voters with 
the ballots stickers bearing the name 
of the substituted candidate and that 
these stickers may be affixed to the 
ballots, it has been held that where 
the commissioners had such stickers 
affixed to the ballots the votes cast 
for such substituted candidate were 
illegally cast.—^Allar’s Contested 
Election, 16 Pa.Dlst. 79. I 


Statute held not Impliedly repealed 
Ind.—Cleveland v. Palin, 199 N.E. 

142, *209 Ind. 382. 

Statute construed 

Wis.—State v. Anderson, 211 N.W. 
938, 191 Wis. 538. 

15. Ky.—Chappell v. Colson, 224 S. 
W. 666, 189 Ky. 102. 

16. N.D.—^Roberts v. Bope, 103 N. 
W. 935, 14 N.D. 311. 

17. Mich.—Sawyer v. Hart, 160 N. 
W. 672, 194 Mich. 399. 

18. Mass.—O’Brien v. Board of Elec¬ 
tion Com’rs of City of Boston, 153 
N.E. 653. 257 Mass. 332. 

Mich.—^Read v. McPherson, 238 N. 
W. 477, 255 Mich. 604. 

19. Mass.—Ray v. Ashland Regis¬ 
trars of Voters, 108 N.E. 1051, 221 
Mass. 223, Ann.Cas.l9l8A, 1158. 

20 C.J. p 159 note 35. 

Printed cross mark on sticker 
does not invalidate the ballot.—^In re 
Springdale Tp. Election Recount, 
161 A. 73, 307 Pa. 312. 

Incomplete name 

Where the check lists of a coun¬ 
ty do not contain the name of any 
other *‘B. G. Mclntire” than a par¬ 
ticular candidate, all ballots on 
which are broken stickers on which’ 
appear “rtrand G. Mclntire,” **trand 
G. Mclntire” should be counted.— I 
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Bartlett v. Mclntire, 79 A. 526, 108 

Me. 161. 

20i Pa.—In re Clinton Tp. Election, 
20 Pa.Dist. & Co. 530. 

21- Pa.—^Pfaff V. Bacon, 96 A» 71, 
249 Pa. 297. 

2a. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

Mass.—O'Brien v. Board of Election 
Com’rs of City of Boston, 153 N. 
E. 553, 257 Mass. 332. 

Pa.—In re Springdale Tp. Election 
Recount, 161 A. 73, 307 Pa. 312— 
In re Rodgers’ Contested Election, 
83 A. 476, 234 Pa. 612—In re Little 
Beaver Tp. School Directors, 30 Al. 
965, 165 Pa. 233. 27 L.R.A. 234—In 
re Clinton Tp. Election, 20 Pcu 
Dist. & Co. 630—^In re Corydon Tp. 
Election, 13 Pa.Dist. & Co. 518. 

23. Mass.—O’Brien v. Board of Elec¬ 
tion Com’rs of City of Boston, 153 
N.E. 553, 257 Mass. 332. 

94. Mich.—Jonkman v. Striplln, 237 
N.W. 375, 255 Mich. 215. 

2& Mich.—^Read v. McPherson, 238 
N.W. 477, 255 Mich. 604. 

26- Pa.—^In re Little Beaver Tp. 
School Directors, 30 A. 955, 165 
Pa. 233, 27 L.R.A. 234. 

27. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 625. 

20 C.J. p 159 note 38. 
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party but placing a sticker for one candidate 
over the name of the others on the ballot in a party 
group voted for, without erasing the latter, does not 
vitiate the ballot as to the other officers voted for.^^ 

§ 180. Writing in Names 

In most Jurisdictions the voter may write on the bal¬ 
lot the name of a person for whom he wishes to vote. 
Statutory provisions with respect to the manner, form, 
and place of such writing in must be complied with. 

Where nomination at a primary election is a qual¬ 
ification for office, a voter cannot write in the name 
of a candidate who was not so nominated,*3® and 
under some statutes, where the name of a nominee 
has been inadvertently omitted or misprinted, the 
voter is not entitled to write his name on the bal¬ 
lot, since the statute permits the voter to write in 
only the name of some person other than a regu¬ 
larly nominated candidate.^! Ordinarily, however, 
writing the name of a candidate on a ballot does not 
invalidate it a candidate for public office is gen¬ 


erally entitled to have his name written upon the 
official ballot by voters who desire to support him 
as their choice, although he has not been nominat¬ 
ed by any convention, caucus, or meeting,^3 and 
under most statutes, when an elector desires to vote 
for a person whose name is not on the ballot he may 
do so by writing his name on the ballot in an ap¬ 
propriate place,34 notwithstanding the person whose 
name is thus written in was not eligible to have his 
name printed on the ballot.35 Under some statutes 
it is immaterial whether the name written in al¬ 
ready appears on the ballot;®® under other provi¬ 
sions, the voter’s right to write in the name of a 
candidate is limited to the substitution of the name 
of a candidate for that of a deceased candidate al¬ 
ready printed on the ballot.® 

Statutory provisions with respect to the manner, 

form, and place in which a name may or must be 
written in must be complied with,®® but minor de¬ 
partures from the terms of the statute, where there 


28. Tex.—Bigham v. Clubb, 95 S.W. 
675, 42 Tex.Civ.App. 312. 

28. Me.—Durgin v. Curran, 77 A. 
689, 106 Me. 509. 

N.H.—^Attorney General v. Duncan, 
78 A. 925, 76 N.H. 11. 

20 C.J. p 160 note 40. 

sa Ky.—^Whitney v. Skinner, 241 S. 
W. 350, 194 Ky. 804. 

31. Mo.—Bradley v. Cox, 197 S.W. 
88. 271 Mo. 438. 

32. Ill.—Gentry v. Reinhardt, 183 
N.E. 631, 350 Ill. 582. 

Utah.—Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

33. Ill.—Schuler v. Hogan, 48 N,E. 
195, 168 Ill. 369. 

34. Conn.—Parmelee v. Coe, 137 A. 
11, 106 Conn. 102. 

Fla.—State ex rel. Landis v. Carson, 

154 So. 150, 114 Fla. 451. 

Ga.—Stewart v. Cartwright, 118 S. 

E. 859, 156 Ga. 192. 

Ill.—^People V. Sackett, 184 N.E. 646, 
351 Ill. 363—Allen v. Fullei;, 163 N. 
E. 675, 332 Ill. 304—McCreery v. 
Burnsmier, 127 N.E. 171, 293 HI- 
43—Banner v. Patton, 40 N.E. 290, 

155 Ill. 553. 

Neb.—State ex rel. Zeilinger v. 
Thompson, 279 N.W. 462, 134 Neb. 
739. 

Okl.—State v. Lasher, 244 P. 809, 
116 Okl. 273. ' ^ 

W.Va.—State v. Board of Canvassers 
of City of Montgomery, 102 S.E. 
104, 85 W.Va. 440; 

Wis.—State v. Anderson, 211 N.W. 
933, 191 Wis. 538. 

20 C.J. p 141 note 74, p 160 note 43. 
Writing in name of office see supra 
§ 173. 


ICanicipal election 

Cal.—Ohlhausen v. Mills, 283 P. 394, 
101 CaLApp. 754. 

Where a candidate’s name is il¬ 
legally printed on the ballot the 
voter, in order to vote for such can¬ 
didate must write the candidate’s 
name on the ballot and place a 
cross to the right thereof, it not be¬ 
ing sufficient that he place a cross 
to the right of the name Illegally 
printed.—^King v. McMahan, 200 S.W. 
956, 179 Ky, 536. 

35. Fla.—State ex rel. Landis v. 
Carson, 154 So. 150, 114 Fla. 451. 

36. Me.—^Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

Neb.—Shaw v. Stewart, 212 N.W. 
760, 115 Neb. 315. 

Voter may insert name of any per. 
son for whom he desires to vote. 
Ky.—^Asher v. Arnett, 132 S.W.2d 
772, 280 Ky. 347. 

Utah.—Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

Vote for presidential electors 
One who prefers not to vote for 
any group of presidential electors on 
the official ballot as a whole may 
write in the blank provided for the 
purpose the names of such persons 
as he may see fit, whether or not 
they are included in any of the 
group, and complete the act of voting 
for them by placing crosses in the 
corresponding squares.—State v. Pet- 
tijohn, 194 P. 328, 107 Kan. 447. 

BaUot held not invalidated because 
name of candidate appears twice on 
the ballot, being printed in one 
column and written in by the voter 
in another, as against contention 
that the ballot violates the statute 
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providing that the name of no candi¬ 
date shall appear more than once on 
the official ballot.—Huff v. Duffield, 
Tex.Civ.App., 251 S.W. 298. 

37. Miss.—McKenzie v. Boykin, 71 

So. 382, 111 Miss. 256. 

That contestant’s name was frand- 
TUently kept off ballots did not au¬ 
thorize voters to write his name 
thereon where the candidate whose 
name was printed on the ballot, al¬ 
though disqualified, was not dead.— 
May V. Young, 143 So. 703, 164 Miss, 
35. 

38. R.L—^Keenan v. Briden, 119 A. 

138, 45 R.I. 119. 

TTse of mbbev stamp 

Under a statute requiring a voter 
who desires to vote for a person not 
on the ballot to do so “by writing 
with a black lead pencil under the 
designation of the office, the name of 
such person and placing to the 
right of such name an (X) mark,’* a 
rubber stamp with a candidate’s 
name cannot be used to vote for 
a person whose name does not ap¬ 
pear on the ballot.—Bingham v. 
Johnson, 237 S.W. 1077, 193 ’ Ky. 

753. 

wrhere use of official stamp oppo¬ 
site an inserted name is mandatory, 
its omission will invalidate the bal¬ 
lot.—Jacobs V. Cutrer, 136 So. 119, 
17 La.App. 383. 

- TTse of stickers is not “writing” in 
of name.—McFarland v. Spengler, 
248 P. 521, 199 Cal. 147. 
zrecessity of personal writing by 
voter 

That one whose name is not print¬ 
ed on the ballot may be voted for, 
his name must be written thejrep]|L by 
i the voter personally, unless he 
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has been substantial compliance and the intent of 
the voter can be ascertained, do not invalidate the 
ballot.3^ Under some statutes, where a name is in¬ 
serted on a ballot it must be written on the blank 
space provided for the purpose,^® and the ballot is 
invalidated where the name is written on it else¬ 
where;^^ but under other statutes, the name may 
be written underneath the name of a candidate 
which has been erased or obliterated^2 or above it^^ 
or on the margin opposite such name,^^ although it 
cannot be written on the back of the ballot.'^® Un¬ 
der some statutes, where a name is properly written 
in the space provided therefor it is necessary to 
obliterate the printed names of other candidates for 
the office,and if the voter fails to do so the ballot 
is fraudulent as to such office but some author¬ 
ity is to the contrary 48 


When a name is written in, the voter generally 
must place a cross in the space designated for that 
purpose,48 although in some jurisdictions the writ¬ 
ing in of the name is sufficient without the addition 
of a cross mark.5® Under some provisions, the ad¬ 
dition of an unnecessary cross mark may invalidate 
the ballot,51 but the rule is to the contrary under 
other provisions,52 and even in those jurisdictions 
holding that a ballot marked with a superfluous 
cross is invalidated thereby, a contrary result has 
been reached where the voter was misled and his 
mistake induced by an error in the printing of the 
ballot.58 

A name must be written on the ballot in such 
manner as to make it possible to determine the 
voter’s choice for the office.54 Thus a ballot cannot 


makes oath to illiteracy, blindness, or 
physical inability.—Hall v. Sumner. 
238 S.W. 197, 194 Ky. 1. 

39. Mass.—O'Brien v- Board of Elec¬ 
tion Com'rs of City of Boston, 153 
N.E. 553. 257 Mass. 332. 

40. Cal.—McFarland -v. Spengler, 
248 P. 521, 199 Cal. 147. 

Kan.—Ogg V. Glover, 83 P. 1039, 
72 Kan. 247. 

N.Y.—In re Winchester, 204 N.Y.S. 
529, 123 Misc. 191. 

Pa.—In re Corydon Tp. Election, 13 
Pa.Dist. & Co. 518. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

20 C.J. p 168 note 41 [c]. 

XTaine ezteuding slightly beyond 
allotted space does not invalidate 
the ballot.—^Parmelee v. Coe, 137 A. 
11, 106 Conn. 102. 

41- Kan.—Ogg V. Glover, 83 P. 1039, 
72 Kan. 247. 

N.T.—^Dollard v. Bowdoin, 266 N.Y.S. 
68, 148 Misc. 42—In re Winchester, 
204 N.Y.S. 529, 123 Misc. 191. 
II.I.—Keenan v. Briden, 119 A. 138, 
45 B.I. 119. 

42. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

W.Va.—State v. Board of Convassers 
of City of Montgomery, 102 S.E. 
104, 85 W.Va. 440. 

20 C.J. p 160 note 47. 

43- W.Va.—State v. Smith, 146 S.E. 
378. 106 W.Va. 544. 

TTxLder a statute otherwise provid- 
i]]£r» however, a new name must be 
written under the name erased, 
and where the name is written 
above the name erased the bal¬ 
lot is Invalidated as to that par¬ 
ticular oflace.—^Durgin v. Curran, 77 
A. 689, 106 Me. 509. 

44. W.Va.—State v. Board of Can- 
- vassers of City of Montgomery, 102 
S.B. 104, 85 W.Va. 440. 

Pailuxo to erase number 
An erasure of the name of a can¬ 


didate without an erasure of the 
number and a substitution of the 
name of another candidate in the 
margin opposite the number, does 
not invalidate the ballot, but it is to 
be counted for the candidate whose 
name is substituted.—^In re Wilcox, 
60 A. 838, 27 R.I. 117. 

45- W.Va.—State v. Board of Can¬ 
vassers of City of Montgomery, 102 
S.E. 104, 85 W.Va. 440. 

46. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

Mo,—Ousley v. Powell, App., 12 S. 
W.2d 102. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

Tex.—Johnston v. Peters, Civ.App., 
260 S.W. 911—^Wright v. Marquis, 
Civ.App., 256 S.W. 637. 

Striking entire opposing ticket 

Under a statute permitting the 
voting of a straight ticket by run¬ 
ning pencil or pen through all other 
tickets not intended to be voted, 
a ballot on which a straight line 
was drawn through the full length 
of the party ticket on which con- 
testee's name was printed, although 
such line did not pass through con- 
testee's name, which did not ex¬ 
tend to the center of the column, was 
properly counted for contestant, 
where the latter’s name was writ¬ 
ten in by the voter in the appropriate 
blank space in another column, thus 
conclusively indicating the voter's 
intent.—^Johnston v. Peters, Tex.Civ. 
App., 260 S.W. 911. 

47. Mo.—Ousley v. Powell, App., 12 
S.W.2d 102. 

48. Ohio.—Orewiler v. Fisher, 16 N. 
B.2d 132, 133 Ohio St. 608. 

49. Fla.—State ex rel. Landis v. Car- 
son, 154 So. 150, 114 Fla. 451— 
State ex rel. Nuccio v. Williams, 
120 So. 310, 97 Fla. 169. 

Ill.—Sievers v, Hannah, 130 N.E. 361, 
296 111. 593. 


Kan.—State v. Pettijohn, 194 P. 328, 
107 Kan. 447. 

N.J.—In re Election for Mayor, Bor¬ 
ough of Lavallette, 152 A. 641, 9 
N.J.Mlsc. 25. 

20 C.J. p 160 note 44. 

General election 

Iowa.—Thompson v. Roberts, 263 N. 
W. 491, 220 Iowa 854. 

50. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

Neb.—State v. Sheets, 227 N.W. 457, 
119 Neb. 145. 

N.H.—Murchie v. Clifford, 79 A. 901, 
76 N.H. 99. 

Ohio.—Orewiler v. Fisher, 15 N.E.2d 
132, 133 Ohio St. 608. 

R.I.—Keenan v. Briden, 119 A. 138, 
45 R.I. 119—Rice v. Clarke, 113 A 
746, 43 R.I. 533. 

Utah.—Evans v. Reiser, 2 P.2d 616, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

W.Va.—^Rollyson v. Summers Coun¬ 
ty Court, 167 S.B. 83, 113 W.Va. 
167. 

20 C.J. p 160 note 45. 

Election of school snbdlrector of sub- 
dlstilct 

Iowa.—Thompson v. Roberts, 263 N. 
W. 491, 220 Iowa 864. 

51. N.Y.—In re Winchester, 204 N. 
Y.S. 629, 123 Misc. 191. 

52. R.I.—^Keenan v. Briden, 119 A. 
138, 45 R.I. 119. 

53. N.Y.—^People ex rel. Simons v. 
Knickerbocker, 232 N.Y.S. 399, 225 
App.Div. 212, affirmed 166 N.E. 337, 
250 N.Y. 594—^Bollard v. Bowdoin, 
265 N.Y.S. 68, 148 Misc. 42. 

54. Ill.—Sievers v. Hannah, 130 N. 
E. 361, 296 lU. 593. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

Where description other than a 
person’s name is used, it generally 
is question of fact whether descrip¬ 
tion identifies the particular person. 
—O’Brien v. Board of Election 
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be counted where the voter has failed to identify 
sufficiently the candidate for whom he attempted to 
vote,®® as where the name written in bears no re¬ 
semblance to the name of the candidate for whom 
the vote is claimed and there is a person bearing 
such name resident in the district,®® or where the 
voter has failed to give a substantial rendering of 
the candidate's name,®^ giving merely a similar 
sounding surname,®® and there is another individual 
within the district or other political unit to which 
the name as written might appropriately apply,®® 
or where the voter has written in only the candi¬ 
date’s initials®® or surname,®^ or has written in the 
candidate’s surname with a wrong given name,®® or 
has omitted the candidate’s initials,®® or has used 
wrong initials.®^ Generally, however, if the vot¬ 
er’s intention can be determined, that intention will 
not be defeated because of an irregularity in the 


writing of the candidate’s name.®® Thus ballots 
have been held not invalidated because the votei 
misspelled the candidate’s name or address,®® as 
where the error was so slight and of such a nature 
as to render the name as written within the scope 
of the doctrine of idem sonans;®*^ or because the 
voter wrote some other or slightly different name 
of like or similar pronunciation,®® as where there 
is a clear relation between the appearance or sound 
of the name written in and that of the candidate®® 
and only one man of a particular name is a candi¬ 
date for the office;^® or where the voter omitted 
the candidate’s initiaF^ or employed a wrong ini¬ 
tial,^® or wrote the candidate’s initials in place of 
his given name,^® or wrote only the candidate’s last 
name,^^ there being no other candidate of the same 
name to be voted for.''® 


Com'rs of City of Boston, 153 N.E. 
553. 257 Mass. 332. 

55. Fla.—State ex rel. Nuccio v. 
Williams, 120 So. 310, 97 Fla. 159. 

III.—Sievers v. Hannah, 130 N.E. 
361, 296 Ill. 593. 

N.Y.—People v. Stevens, 5 Hill 616. 

56. Ind.—Schafer v. Ort, 177 N.E. 
438, 202 Ind. 622. 

57. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

20 C.J. p 154 note 69 [b]. 

'*B. K. Ga.rvln” or “Biuw G^arvin" for 
“Burr B. Garvin” 

Pa.—In re Corydon Tp. Election, 13 
Pa.Dist. & Co. 518. 

“Brothaia” for “Brothlngham” 

Me.—Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

”J. McMagr” for “James S. McCree- 
ry” 

Ill.—McCreery v. Burnsmier, 127 N. 
E. 171, 293 Ill. 43. 

“Mrs. J. Q. Adams” for *‘Emma 
Adams” 

Pa.—Commonwealth ex rel. Adams v. 
Bishop, 7 Pa.Dist. & Co. 733. 

58. Mass.—O'Brien v. Board of Elec¬ 
tion Com'rs of City of Boston, 153 
N.E. 553. 257 Mass. 332. 

59. Pa.—In re Snodgrass’ Contested 
Election, 29 Pa.Dist. 562, 49 Pa.Co. 
39. 

60. Mich.—^People v. Tisdale, . 1 
Dougl. 59—^People v, Higgins, 3 
Mich. 233, 61 Am.D. 491. 

61. Ill.—Sievers v. Hannah, 130 N. 
E. 361, 296 Ill. 593. 

Mass.—O’Brien v. Board of Election 
Com'rs of City of Boston, 153 N.E. 
553, 257 Mass. 332. 

N.J.—State V. Bayonne, Sup., 30 A. 
430. 

20 C,J. p 154 note 69 [b]. 

62. Mass.—O'Brien v. Board of Elec¬ 
tion Com’rs of’ City of Boston, 153 
N.E. 553, 257 Mass. 332. 


’R.L—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

63. Fla.—State ex rel. Nuccio v. 

Williams, 120 So. 310, 97 Fla. 159. 

64- Fla.—State ex rel. Nuccio v. 

Williams, supra. 

Ill.—McCreery v. Burnsmier, 127 N. 
E. 171, 293 HI. 43. 

I Mass.—O'Brien v. Board of Election 
Com’rs of City of Boston, 153 N.E. 
553, 257 Mass. 332. 

65. III.—Sievers v. Hannah, 130 N.E. 
361, 296 Ill. 593. 

R.I.—^Rice v. Durfee, 113 A. 392, 43 
R.I. 407. 

Tex.—Wright v. Marquis, Clv.App., 
255 S.W. 637. 

W.Va.—Rollyson v. Summers Coun¬ 
ty Court, 167 S.E. S3, 113 W.Va. 167 
—Frazier v. Putnam County Bd. of 
Canvassers, 92 S.B. 99, 79 W.Va. 
425. 

Beferencs to candidate as holding 
certain offloes sufficiently indicated 
the voter's intention.—O’Brien v. 
Board of Election Com'rs of City of 
Boston, 153 N.E. 553, 257 Mass. 332. 

Writing abbreviation “Mr.” before 
the name of one voted for by writ¬ 
ing in his name, or adding such can¬ 
didate’s address, may be treated as 
surplusage and not as invalidating 
the ballot.—Keenan v. Briden, 119 A. 
138, 45 R.I. 119. 

66. Ill.—Sievers v. Hannah, 130 N. 
E. 361, 296 Ill. 593. 

Tex.—Johnston v. Peters, Civ.App., 
260 S.IV. 911—Wright v. Marquis, 
Civ.App., 255 S.W. 637. 

W.Va.—Frazier v. Putnam County 
Bd. of Canvassers, 92 S.E. 99, 79 W. 
Va. 425. 

67- Conn.—^Parmelee v. Coe, 137 A. 
11, 106 Conn. 102. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

W.Va.—^Rollyson v. Summers Coun¬ 

265 


ty Court, 167 S.R 83, 113 W.Va. 
167. 

68. Mass.—O’Brien v. Board of Elec¬ 
tion Com’rs of City of Boston, 153 
N.E. 553, 257 Mass. 332. 

W.Va.—Frazier v. Putnam County 
Bd. of Canvassers. 92 S.E. 99, 79 
W.Va. 425. 

69- Ill.—McCreery v, Burnsmier, 127 
N.E. 171, 293 Ill. 43. 

70. Tex.—^Johnston v. Peters, Civ. 
App., 260 S.W. 911, 914, citing Cor- 
pus Juzis. 

71. R.I.—^Keenan v. Briden, 119 A. 
138, 45 R.I. 119. 

Tex.—Johnston v. Peters, Civ.App., 
260 S.W. 911. 

72. Ill.—McCreery v. Burnsmier, 127 
N.E. 171, 293 Ill. 43. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119. 

Tex.—Johnston v. Peters, Civ.App., 
260 S.W. 911. 

W.Va.—Frazier v. Putnam County 
Bd. of Canvassers, 92 S.R 99, 79 
W.Va. 425. 

73. Ill.—McCreery v. Burnsmier, 
127 N.E. 171, 293 III. 43. 

74. Ill.—Cray v. Davenport, 164 N. 
E. 825, 333 Ill. 375. 

RI.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119—Rice v. Durfee, 113 A. 
392, 43 R.L 407. 

Presumption. 

Where only one man of certain 
surname resides within district, and 
voters write that name on ballots, 
presumption exists that voters in¬ 
tended to vote for such man and 
not his wife.—Rollyson v. Summers 
County Court, 167 S.E. 83, 118 W.Va.. 
167. 

75- Ill.—^Kreitz v. Behrensmeyer, 17 
N.E. 232, 125 Ill. 141, S Am.S.R. 
349. 

20 C.J. p 244 note 53. 
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In the absence of statute it is not necessary to 
insert the residence of the person whose name is 
written in;^® but, where it would be impossible oth¬ 
erwise to determine the voter’s choice, the candi¬ 
date’s residence should be addedJ'^ 

§ 181. Erasures 

In some Jurisdictions a voter may express his inten¬ 
tion not to vote for candidates on the ticket by erasing or 
obliterating their names. 

In some jurisdictions the erasure or obliteration 
of a candidate’s name or of an entire party slate 
is regarded as a proper manner of expressing the 
voter’s intent not to vote for such candidate or can¬ 
didates.^® An erasure or obliteration of a candi¬ 
date’s name destroys the effect of a cross opposite 
it or at the head of the party ticket;^® and where 
the voter obliterated the mark he had made oppo¬ 
site a proposition or the name of a candidate, or at 
the head of a party ticket, the vote cannot be count¬ 
ed for such candidate or ticket.®® While the era¬ 
sure 0 ^ a cjoss mark has been held not to render the 
ballot invalid,®^ and the partially successful era¬ 
sure of a line drawn through a candidate’s name. 


opposite which the voter placed a cross mark, has 
been held to permit the vote to be counted for such 
candidate,®2 under some- statutes erasures or oblit¬ 
erations have been held to invalidate the ballot.®® 

§ 182. Double or Conflicting Marking 

The validity and effectiveness of ballots on which the 
marking is double or conflicting, as where more than one 
party column is marked or more than one candidate for 
a single office is voted for, or where the voter has markei 
both the party column and the names of Individual can 
didates In the same or another party column, have beer 
variously determined. 

Under some statutes, a ballot marked in the vot¬ 
ing space at the head of more than one party tick¬ 
et cannot be counted for either or any of such par¬ 
ties, since such marks counteract each other, leav¬ 
ing the ballot as though unmarked,®^ although such 
a ballot may not be rejected where it is otherwise 
properly marked.®® Under some provisions a bal¬ 
lot so marked may be counted for unopposed can¬ 
didates on the tickets voted for,®® but the rule is 
otherwise under other provisions.®'^ It has also 
been held that such a ballot should be counted for 


76. R.I.—Keenan v. Briden, 119 A. 
138, 45 R.I. 119. 

77. R.I.—Keenan v. Briden, supra. 

78. III.—Kelly v. Brown, 141 N.B. 
743, 310 Ill. 319—Neal v, Odle, 140 
N.B. 31, 308 Ill. 469. 

Tex.—Stubbs v. Moursund, Civ.App.» 
222 S.W. 632, dismissed for want 
of jurisdiction. 

W.Va.—State v. Smith, 146 S.B. 378, 
106 W.Va. 644—State v. Board of 
Canvassers of City of Montgomery, 
102 S.B. 104, 86 W.Va, 440. 

20 C-J*. p 160 note 55. 

Erasure as: 

Distinguishing mark see infra § 
188. 

Mutilation see supra § 151. 

Xitnes dxawiL through party oolxuun 
Me.—^Frothingham v. Woodslde, 120 
A. 906, 122 Me.'525. 

20 G.J. P 161 note 64 [b]. 

Candidates for another district 
Ballots having printed thereon the 
names of commissioners of another 
district, which were stricken out, 
were properly counted for the can- 
■ didates for whom there was no ques¬ 
tion the voters intended to vote.— 
Kelson v. Bullard. 194 N.W. 308, 155 
Minn. 419. 

7d. N.H.—^Barr v. Stevens, 106 A. 
483, 79 K.H. 192. 

Utah.—^Bvans v. Reiser. 2 ,P.2d 616, 
78 Utah 253, rehearing denied 3 P. 
2d 253. 78 Utah 307. 

20 C.J. p 161 note 64 [aj. 

Brasnre by means of cross marks 
Where there is no cross in either 
party square of a ballot, and three 


crosses made by the voter, one in 
the square at the right of a candi¬ 
date’s name, and two others directly 
across his name, it is equivalent to 
a striking out or erasure of such 
candidate’s name.—^Frothingham v. 
Woodslde, 120 A. 906, 122 Me. 525. 

80. Ill.—Greene v. Bjorseth, 183 N. 
B. 464, 350 m. 469—^Isenburg v. 
Martin, 127 N.E. 663, 293 Ill. 408. 

Iowa.—State v. Consolidated Inde¬ 
pendent School DIst. of Palo. 176 
N.W. 976, 188 Iowa 969. 

Utah.—^Bvans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. 

W.Va.—State v. Smith, 146 S.B. 378, 
106 W.Va. 544. 

81. Kan.—Hansen v. Bindley, 102 P. 
2d 1058, 152 Kan. 63. 

Erasure and rewxitisg of names 
written In does not invalidate the 
vallot.—^Hansen v. Bindley, supra.. 

82. Me.—^Prothlngham v. Woodside, 
120 A. 906, 122 Me. 525. 

83. N.T.—^In re Baker, 213 N.T.S. 

228, 215 App.Div. 791, affirming 
213 K.T.S, 624, 126 Misc. 49—In re 
Winchester, 204 N.T.S. 529, 123 

Misc. 191. 

Pa.—^In re Eckert’s Election, 162 A. 
223, 308 Pa: 375—^In re Gegg's Elec¬ 
tion, 126 A. 260, 281 Pa. 155. 

S.D.—Smiley v. Armstrong, 278 N.W. 
21. 66 S.D. 31. 

Utah.—^Bvans v. Reiser, 3 P.2d 253, 
78 Utah 307. denying rehearing 2 
P.2d 616, 78 Utah 263. 

"An erasure is the obliteration of 
words, marks, or figures from a writ¬ 
ten instrument by rubbing, scraping, J 
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or scratching them out; also the 
place in a document or paper where 
a word, mark or figure has been so 
removed.”—^In re Fergeson, 213 N.Y. 
S. 656, 658, 126 Misc. 286. 

84. Ill.—^Isenburg v. Martin, 127 N. 
B. 663, 293 111. 408. 

Pa.—^Appeal of McCaffrey, 11 A.2d 
893, 337 Pa, 552—^In re Gegg’s 
Election, 126 A. 260, 281 Pa. 155— 
In re Contested Election in Butler 
County, 29 Pa.Dist. & Co. 261— 
In re Opening of Ballot Boxes in 
First and Second Precincts, Third 
Ward, Borough of Steelton, Pa., 44 
Dauph.Co. 203, reversed on other 
grounds 1x1 re Opening Ballot Box¬ 
es and Counting Votes Cast in Sec¬ 
ond Precinct, Third Ward, Borough 
of Steelton, 195 A. 466, - 129 Pa. 
Super. 302. 

R.I.—^Keenan v. Briden, 119 A. 138, 
45 R.I. 119—^Thorpe v. Pales, 81 A. 
721, 33 R.I. 394. 

Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 616, 78 Utah 253. 

2p C.J. p 160 note 57. 

85. Pa.—^Appeal of McCaffrey, 11 A. 
2d 893, 337 Pa. 552. 

86. Ill.—Neff V. George. 4' N.E.2d 
388, 364 Ill. 306—Isenburg v. Mar¬ 
tin. 127 N.E. 663, 293 Ill. 408. 

Iowa.—^Donlan v. Cooke, 237 N.W. 
496, 212 Iowa 771. 

Ohio.—Williams v. Barker, 4 Ohio 
N.P.,N.S.,- 596. 

20 C.J. p 160 note 58. 

87. S.D.—^Moody v. Davis, 82 N.W. 
410, 13 S.D. 86. 

20 C.J. p 160 note 59. 
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a candidate whose name is on all the tickets,*^ al¬ 
though there is authority to the contrary and 
that it may be counted for a candidate on one of 
such tickets opposite whose name a cross mark was 
made.®® Likewise a ballot marked at the head of 
two party tickets, one of which marks has been 
erased, may be counted for the other party ticket.®^ 

A ballot improperly marked for some of the can¬ 
didates is not invalid as a whole and should be 
counted for all candidates for whom it is properly 
marked,*®2 but a ballot marked for opposing candi¬ 
dates for an office, or on both the affirmative and 
negative of a proposition, must be rejected as to 
that office or proposition,®® although it may be 
counted for other candidates if otherwise correctly 
marked;®^ and a ballot showing a cross mark op¬ 
posite the name of a candidate®^ or in such candi¬ 
date's party column®® and an apparent erasure or 
obliteration of a cross mark opposite the name of 
an opposing candidate should be counted for the 
former. Likewise, a ballot having a cross in a party 
circle but with the name of a candidate of that 
party marked out is ineffectual as to him,®^ but not 
as to the others.®® So, where more than one can¬ 
didate is to be elected to an office, if the voter votes 
for more candidates than he is entitled to vote for, 


§ 182 

the ballot should not be counted for any of them.®® 
It has been held that where a voter writes the name 
of a person eligible to the office, but not a candi¬ 
date, on the ballot in the space provided for writing 
in the name of a candidate, and places a cross op¬ 
posite the name of a candidate for the office whose 
name is printed on the ballot, such ballot cannot be 
counted for the latter candidate,^ but there is au¬ 
thority to the contrary.® It has been held that, 
'where the voter makes a mark at the head of a 
party column and writes in the name of a candidate 
for a particular office in the same column, but does 
not strike out the name of the party’s nominee for 
such office, it is impossible to determine the voter’s 
choice for that office,® although it has also been 
held that the party nominee should receive the vote 
in such case where the inserted name was not writ¬ 
ten in the party column but in a blank column.^ 
Likewise a ballot on which a name has been writ¬ 
ten opposite a printed name without erasing the lat¬ 
ter should be counted in favor of the person whose 
name is so written,® and a ballot having a cross in 
the party square but on which the sticker is not 
placed over a candidate’s name so that both names 
plainly appear has been held not to be void.® 

Under some provisions, a ballot marked in the 


8S. N.Y .—People v. Richmond Coun¬ 
ty, 50 N.E. 426, 156 N.Y. 36. 

20 C.J. P 161 note 60. 

89. R.I.—^Heffernan v. Board of Can¬ 
vassers of City of Warwick, 175 A. 
660, reargument denied 177 A. 142. 

90. Ill.—^Neff V. George, 4 N.E.2d 
388, 364 Ill. 306—^Isenburg v. Mar¬ 
tin, 127 N.B. 663, 293 Ill. 408. 

20 C.J. p 161 note 61. 

91. W.Va.—State v. Smith, 146 S.B. 
378, 106 W.Va. 544. 

92. Ind.—Craney v. Traylor, 16 N.B. 
2d 845, 214 Ind. 542. 

N.Y.—Application of Flanagan, 285 
N.Y.S. 699, 158 Misc. 295, affirmed 
285 N.Y.S. 267. 246 App.Dlv. 177. 
Pa.—^In re Gegg’s Election, 126 A. 
260, 281 Pa. 156—Bast Donegal Tp. 
Contested Election, 8 Pa.Dlst. & 
Co. 749, 40 Lanc.L.Rev. 169. 

20 C.J. p 156 note 88. 

Name written tn 

Ballots on which voters wrote In 
name of candidate in wrong place for 
short term, but placed mark in prop¬ 
er place for full term, held valid as 
vote for full term.—In re .Pergeson, 
213 N.Y.S. 656, 126 Misc. 286. 

93. Cal.—^Lester v. Pairbairn, 89 P. 
2d 1091, 32 Cal.App.2d 411. ' 

Pla.—State ex rel. Carpenter v. Bar¬ 
ber, 198 So. 49. 

Ill.—Allen V. Puller, 163 N.B. 675, 
332 Ill. 304—N^aJ v. Odle, 140 N.B. 


31, 308 Ill. 469—^Isenburg v. Mar¬ 
tin, 127 N.E. 663, 293 Ill. 408. 
Iowa.—^Donlan v. Cooke, 237 N.W. 
496, 212 Iowa 771. 

Ky.—Hehman v. City of Newport, 39 
S.W.2d 978, 239 Ky. 517—Coving¬ 
ton V. Joiner, 254 S.W, 1048, 200 
Ky. 378. 

Mich.—^Hawkins v. Volsine, 278 N.W. 
811, 284 Mich. 181. 

Miss.—Guice v. McGehee, 124 So. 
643, 155 Miss. 858, suggestion of 
error overruled 125 So. 433, 155 
Miss, 858. 

Mont.—^Peterson v. Billings, 96 P.2d 
922, 109 Mont. 390. 

N.Y.—Rowe V. Ridgeway, 182 N.Y.S. 

216, 192 App.Div. 4. 

Ohio.—^Williams v. Barker, 4 Ohio 
N.P.,N.S., 596. 

Pa.—^East Donegal Tp. Contested 
Election, 8 Pa.Dist & Co. 749, 40 
Lanc.L.Rev. 169. 

S.D.—^Dunn v. Gamble, 198 N.W. 821, 
47 S.D. 303, rehearing denied 199 
N.W. 457,-47 S.D. 379. 

Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

W.Va.—State v. Smith, 146 S.B. 378, 
106 W.Va. 644. 

20 C.J. p 161 note 62. 

94. N.Y.—^Rowe v. Ridgeway, 182 N. 

Y.S. *216, 192 App.Div. 4. 

S.D.—^Dunn v. Gamble, 198 N.W. 821, 
- 47 S.D. 303, rehearing denied 199 N. 

W. 457, 47 S.D. 379. 

20 C.J. p 161 note 63. 
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95. Ill.—Greene v. Bjorseth, 183 N. 
E. 464, 350 Ill. 469—^Allen v. Pul¬ 
ler, 163 N.B. 675, 332 Ill. 304. 

Ky.—^Austin v. Anderson, 132 S.W. 
2d 56, 279 Ky. 742. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

96. Ill.—Allen v. Puller, 163 N.B. 
675, 332 Ill. 304. 

97. Ill.—Neff V. George, 4 N.B.2d 
388, 364 Ill. 306. 

Va.—State v. Smith, 146 S.B. 378, 
106 W.Va. 544. 

20 C.J. p 161 note 64. 

96. Ill.—Arnold v. Keil, 96 N.E. 
869, 252 Ill. 340. 

99. Ark.—Stafford v. Cook, 262 S.W. 
597, 159 Ark. 438. 

Ky.—West v. Elliott, 44 S.W.2d 569, 
241 Ky. 636—Covington v. Joiner, 
254 S.W. 1048, 200 Ky. 378. 

1. Minn.—^Hughes v. Upson, 86 N. 
W. 782,- 84 Minn. 86. 

20 C.J. p 161 note 66. 

2. Ill.—Grubb V. Turner, 102 N.B. 
810, 259 Ill. 436. 

3. R.I.—^Keenan v. Briden, 119 A. 
138, 45 R.I. 119. 

4. R.I.—^Keenan v. Briden, supra. 

5. Wis.—State v. Eagan, 91 N.W. 
984, 116 Wis. .4^.7. 

6b Me,—^Murray v. Waite, 94 A. 943, 
113 Me. 485, Ann.Cas.l918A 1128. 
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party column and also opposite the names of candi¬ 
dates of such party is vitiated;"^ but under other 
provisions a ballot so marked is not invalidated,* 
the individual voting marks being considered sur¬ 
plusage.* Such a ballot constitutes a good vote for 
a candidate whose name is thus individually 
marked and, under some provisions, it may be 
counted for other candidates of the party whose 
names were not individually marked.^^ Under oth¬ 
er provisions, however, such a general designation 
by the marking of a ballot with a cross at the head 
of the ticket, indicating an intention to vote for all 
its candidates, is controlled by a particular des¬ 
ignation by the marking of crosses opposite the 
names of part of the candidates under the party 
emblem,!* and ballots so marked cannot be counted 
for a candidate of that party opposite whose name 
no cross appears.!* Similarly, under some provi¬ 
sions, where the voter has marked the party column 
and has also marked in an office block the individual 
names of some of the candidates for that office, but 
not the full number of candidates for such office for 
which he was entitled to vote, the vote may be 
counted, as to that office, only for the candidates in¬ 
dividually voted for,!^ although it may also be 
counted for all other candidates of the party.!® 

According to one view, the general intention to 
vote a straight ticket by placing a cross in the circle 
at the head of a party ticket is controlled by making 
cross marks opposite the names of candidates on 
another ticket,!® at least where the names of the 


candidates in the party column opposing those can¬ 
didates individually voted for are erased;!*^ and 
such a ballot should be counted only for the candi¬ 
dates on the ticket marked with a cross at the top, 
whose opponents have not been voted for by plac¬ 
ing cross marks opposite their names,!* so that where 
there is only one name on each ticket a ballot 
marked with a cross in the circle at the head of one 
ticket and with a cross opposite the candidate on 
another ticket it is to be counted for the latter.!* 
On the other hand, as appears supra § 177, some of 
the statutes are so construed that the making of 
a cross in the circle at the head of a party ticket 
is equivalent to voting for all the candidates of that 
party, even though cross marks are placed after the 
names of candidates on other columns,** or the 
making of cross marks in the voting spaces opposite 
the names of candidates on other tickets is held 
simply to neutralize the marking so that the vote 
cannot be counted for either candidate,*! at least 
where the name of the candidate in the party col¬ 
umn voted for has not been erased;** and, where 
this rule obtains, the only way to vote a split ticket 
is to make cross marks in voting spaces opposite all 
the candidates for whom the elector wishes to 
vote.**. In other words, when each column on the 
ballot contains names of candidates for all the of¬ 
fices to be filled or voted for, when the voter marks 
a cross in the circle at the head of a party column 
he has exhausted his privilege of voting and can-*- 
not vote for any other person in another column ;*^ 
but this rule is inapplicable when the party has no 


7, Pa.—^PfaiE v. Bacon, 95 A. 71, 249 
Pa. 297—^In re Seventh Ward Con¬ 
tested Election, 16 Pa.Dist. 262. 

8. N.T.—In re Winchester, 204 N.Y. 
S. 529, 123 Misc. 191. 

Pa.—^In re Gegg’s Election, 126 A, 
260, 281 Pa. 155. 

N.T.—^In re Winchester, 204 N.T. 
S. 529, 123 Misc. 191. 

10. Pa.—In re Gegg’s Election, 126 
A. 260, 281 Pa. 155. 

11. Pa.—^In re Gegg’s Election, su¬ 
pra. 

S.D.—^Dunn v.* Gamble, 198 N.W. 821, 
47 S.D. 303, rehearing denied 199 
N.W. 457. 47 S.D. 379. 

20 C.J. p 161 note 71. 

12. Ill.—^Neal V. Odle, 140 N.E. 31, 
308 Ill. 469. 

20 C.J. p 161 note 70. 

13. Ill.—^Neal v. Odle, supra. 

20 C.J. p 161 note 70. 

14. Pa.—^In re Opening of Ballot 
Box in Third Election Dist. of 
Porty-Plrst Ward, 195 A. 890, 328 
Pa. 535—^In re Gegg’s Election, 126 
A. 260, 281 Pa. 155. 

15- Pa.—^In re Opening of Ballot 
Box in Third Election Dist. of For¬ 


ty-First Ward, 195 A. 890, 328 Pa. 
535. 

16. Ill.—^Humphrey v. Perry, 141 N. 
B. 776, 310 III. 373. 

Pa.—In re Opening of Ballot Box in 
Third Election Dist. of Forty-First 
Ward, 195 A. 890, 328 Pa. 535—In 
re Gegg’s Election, 126 A. 260, 281 
Pa. 155. 

20 C.J. p 161 note 74. 

Where more than one candidate is 
to he elected to a certain office, a bal¬ 
lot marked at the head of one party 
column and also marked opposite the 
name of a candidate for the office in 
an opposing party column can be 
counted only for the latter and not 
for any of the candidates for the of¬ 
fice in the other party column.— 
Denny v. Pratt, 135 A. 40, 105 Conn. 
256. 

17. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 625. 

20 C.J. p 161 note 74 [a]. 

18. Ill.—^Humphrey v. Perry, 141 N. 
E. 776, 310 Ill. 373. 

Ohio.—“■Williams v. Barker, 4 Ohio 
N.P.,N.S., 596. 

Pa.—^In re Opening of Ballot Box in 
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Third Election Dist. of Forty-First 
Ward, 195 A. 890, 328 Pa. 535. 
W.Va.—State v. Smith, 146 S.E. 378, 
106 W.Va. 544. 

20 C.J. p 161 note 74. 

19. Ill.—^People V. Altenberg, 103 N. 
E. 67, 260 Ill. 191, Ann.Cas.l914D 
272. 

20. Pa.—^In re Gegg’s Election, 126 
A. 260, 281 Pa. 155—Jermyn v. 
McHugh, 8 Pa.Dist. & Co. 43, 23 
Luz.Leg.Keg. 506. 

20 C.J. 4 ) 162 note 77. 

'21. Ind.—Lumm v. Simpson, 194 N. 

E. 341, 207 Ind. 680. 

Pa.—Jermyn v. McHugh, 8 Pa.Dist. 

& Co. 43, 23 Luz.Leg.Reg. 506. 
Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615, 78 Utah 253. • 

20 C.J. p 162 note 78. 

22. Me.—^Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

23. Colo.—^Heiskell y. Landrum, 46 
P. 120, 23 Colo. 65.' 

24. La.—Seal v. Knight, 121 So. 632, 
10 La.App. 563. 

I 20 C.J. p 162 note 80. 
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candidate for the office to be filled,25 and where the 
party column, in the circle at the head of which the 
voter makes a cross mark, contains the name of 
only one candidate for an office, whereas two are to 
be elected, he may properly mark a cross opposite 
the name of a candidate on another ticket, as he is 
entitled to vote for two candidates.26 A ballot 
marked at the head of a party column and marked 
opposite a blank space for a particular office in an¬ 
other party column can be counted for the candi¬ 
date for such office whose name is listed in the 
party column voted for.27 

By some decisions, where the same person is des¬ 
ignated by two political parties for an office, one 
who makes a cross opposite the name of such can¬ 


didate in both party columns thereby invalidates the 
ballot,28 but, under other rulings a ballot thus mark¬ 
ed is good,29 although the vote cannot be accred¬ 
ited to either political party.50 Similarly, where the 
voter inserts in one party column the name of a can¬ 
didate already printed in another party column and 
places a cross mark opposite the name in both col¬ 
umns, he is considered merely to have emphasized 
his choice, and the ballot can be counted for the 
candidate so designated.31 The same result has 
been reached where the voter wrote the name of a 
candidate in the proper blank space for a particular 
office in more than one party column,32 and where 
he wrote the candidate’s name in a blank column in 
addition to putting a cross mark opposite his name 
printed in a party column.32 


D. IDENTIFICATION OR DISTINGUISHING MARKS 


§ 183. In General 

statutory provisions prohibiting distinguishing marks 
on ballots render invalid ballots so marked. 

It has been held that a constitutional provision 
requiring secrecy in voting contemplates that bal¬ 
lots cast may not, because of markings unauthor¬ 
ized by law, be separated from other ballots.34 
Statutory provisions which prohibit the placing 
of distinguishing marks or marks for the purpose 
of identification on the ballot render invalid bal¬ 
lots so marked,35 and are generally held to be 
mandatory.35 Under some statutes, however, no 


provision is made prohibiting the voter from plac¬ 
ing distinguishing marks on his ballot.37 

§ 184. What Constitutes 

An identifying or distinguishing mark is some mark¬ 
ing by which a particular ballot may be identified or dis¬ 
tinguished from other ballots. 

It has been held that a mark deliberately made 
by a voter on a ballot which is not made in an at¬ 
tempt to indicate his choice and which is effective 
as a mark by which -the ballot may be identified 
should be considered as a distinguishing mark, 38 


25. La.—Seal v. Knlgrht, supra. 

20 C.J. p 162 note 81. 

26. Mich.—Prosecuting Attorney ex 
rel. MacKenzie v. Knight, 254 N.W. 
206, 266 Mich. 567. 

Pa.—In re Gearhart Tp., 43 A. 972, 
192 Pa. 446. 

27- W.Va.—State v. Smith, 146 S.E. 
378, 106 W.Va. 644. 

28. Pa.—In re Stokes, 23 Pa.Dist. 
526. 

20 C.J. p 162 note 83. 

29. Pa.—In re Gegg’s Election, 126 
A. 260, 281 Pa. 155. 

R.I.—Harkness v. Central Falls Can¬ 
vassers, 92 A. 567, 37 R.I. 266. 

30. Pa.—In re Contest of Election 

for Office of Burgess of Borough 
of Braddock, Allegheny County, 174 
A. 465, 316 Pa. 225—In re Gegg's 
Election, 126 A. 260, 281 Pa. 

155. 

31. Me.—Frothingham v. Woodside, 
120 A. 906, 122 Me. 525. 

32. Ill.—^McCreery v. Burnsmier, 
127 N.E. 171, 293 Ill. 43. 

33. Ill.—Gentry v. Reinhardt, 183 IT. 
E. 631, 350 Ill. 582. 

34. Utah.—^Evans v. Reiser, 2 P. 


2d 615, 78 Utah 253, rehearing 
denied 3 P.2d 253, 78 Utah 307. 

35. Ind.—^Werber v. Hughes, 148 N. 

E. 149, 196 Ind. 542. 

La.—Bell v. Guenard, 195 So. 504, 
194 La. 956—Hebert v. Landry, 
App., 193 So. 406. 

Mass.—Hall v. Barton, 195 N.E. 753, 
290 Mass. 476. 

Minn.—^Nelson v. Bullard, 194 N.W. 

308, 155 Minn. 419. 

S.D.—Smiley v. Armstrong, 278 N. 
W. 21, 66 S.D. 31. 

“The purpose of the statute in 
prohibiting marks of identification 
is not only that of secrecy, but in 
part, perhaps mainly, to prevent the 
corruption of voters and to secure a 
free and untrammeled expression of 
public will.”—^Pye v. Hanzel, 273 N. 
W. 611, 614, 200 Minn. 135. 

“Designation,” as used in a stat¬ 
ute providing that a ballot shall be 
without ornaments, designation, mu¬ 
tilation, symbol, or mark of any 
kind whatsoever, is to be construed 
to intend only designations in the 
nature of ornaments, mutilations, 
symbols, or marks, as distinguished 
from words or writings.—State v. 
Saxon, 12 So. 218, 225, 30 Fla. 668, 
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32 Am.S.R. 46, 18 L.R.A. 721—18 C.J- 
p 972 note 17 [a]. 

36. Ind.—Werber v. Hughes, 148 N. 
E. 149; 196 Ind. 542. 

La.—Jacobs v. Cutrer, ir,6 So. 119, 
17 La.App. 383. 

20 C.J. p 162 note 85. 

Statute held not retroactive as to 
an election held prior to its passage. 
—Trafton v. Quinn, 77 P. 164, 143 
Cal. 469. 

Statute held not invalid 
An objection that a provision of 
an election law that any ballot hav¬ 
ing thereon a mark, sign, signature, 
or device other than is permitted by 
the act shall be void Is unconstitu¬ 
tional, because the voter may lose 
his vote by the fraud of those pre¬ 
paring the ballot, is not sound for 
the reason that the law presumes 
that instructions as to the prepara¬ 
tion of the ballot will be obeyed.— 
State V. Black. 24 A. 489, 1021, 54 N. 
J.Law 446, 16 L.R.A. 769. 

37. N.H.—^Attorney-General v. Bart¬ 
lett, 74 A. 877, 75 N.H. 388. 

38. HI.—^Buliman v. Cooper, 200 N. 
E. 173, 362 Ill. 469—Stevenson v. 
Baker, 179 N.E. 842, 347 IlL 804— 
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and that whether the mark or sign was intended 
by the voter for a purpose within the inhibition of 
the statute is immaterial, if the mark is reasonably 
calculated to serve such purpose ;3 9 but, while a 
.voter endangers the secrecy of his ballot by plac¬ 
ing on it any mark or writing other than a cross 
or crosses in the manner provided by la\v,^0 the 
statutes relating to identifying or distinguishing 
marks should not be literally construed,^ ^ and the 
invalidation of what are otherwise good ballots, 
and the consequent disfranchisement of legal vot¬ 
ers, should not rest on vague surmise or assumption 
not warranted by the record.*^ 2 According to some 
authorities, a distinguishing mark must be such as 
indicates an intention on the part of the voter to 
distinguish his particular ballot from others of its 
class and not such a mark as is common to, and 
not distinguishable from, markings on other ballots 
of a designated class,^^ so that ballots should not 
be rejected as having distinguishing marks on ac¬ 
count of an irregularit}" in the manner of marking 


unless it is clear that the voter intended it as a 
mark of identification,^^ and a ballot which con¬ 
tains other than legal marks may be counted, un¬ 
less it appears from the marks themselves or by 
evidence aliunde that the marks were intended as 
distinguishing marks.^5 jt follows that marks on 
ballots, a reason for which is or may be suggested, 
consistent with honesty and good faith, will rarely 
be allowed to invalidate them, unless it appears that 
they were in fact used for corrupt purposes,46 al¬ 
though, as appears infra § 274, marks for the ex¬ 
istence of which no such reason can be suggested 
will, if unexplained, generally be presumed to be 
for corrupt purposes. 

What constitutes an identifying mark on a bal¬ 
lot is generally held to be a question of fact^^ to 
be determined from an inspection of the original 
ballot,^® and in connection with all the circum¬ 
stances,^ 9 although there is some authority to the 
effect that whether marks placed on the ballot by 


Allen V. Puller, 163 N.E. 675, 332 
Ill. 304—Isenburg v. Martin, 127 
N.E. 663. 293 Ill. 408. 

S.D.—Smiley v. Armstrong, 278 N.W. 
21. 66 S.D. 31. 

“As generally understood, an iden¬ 
tifying or distinguishing mark is 
such a mark as will enable a person 
from a description of the mark upon 
a ballot to single it out and separate 
It from the rest of the ballots. It is 
difficult to perceive of any marking 
on a ballot other than those permit¬ 
ted by . . - statute that may 

not serve as an identification or dis¬ 
tinguishing mark.*’—^Evans v. Reiser, 
2 P.2d 615, 623, 78 Utah 253, re¬ 
hearing denied 3 P.2d 253, 78 Utah 
307. 

39> Ky.—Campbell v. Little, 66 S.W. 
2d 67, 251 Ky. 812. 

40. Ill.—Kerr v. Plewelling, 85 N.E. 
624, 235 Ill. 326. 

41. Ind.—Conley v. Hlle, 193 N.E. 
95, 207 Ind. 488. 

42. Ill.—Boland v. City of La Salle. 
19 N.E.2d 177, 370 Ill. 387. 

43. Nev.—James v. Stern, 195 P. 
1104, 44 Nev. 430. 

20 C.J. p 164 note 99. 

“A distinguishing mark that will 
invalidate a ballot is such a one 
as fairly imputes upon its face de¬ 
sign and dishonest purpose.”—^Nicely 
V. Wlldey, 5 N.E.2d 111, 113, 210 Ind. 
640—^Roberts v. Drake, 185 N.E. 285, 
288, 205 Ind. 425—Wright v. Walk¬ 
er, 151 N.E. 424, 197 Ind. 561— 
Spaulding v. Romack, 113 N.E. 229, 
231. 185 Ind. 105. 

“The mark or erasure [constitut¬ 
ing a distinguishing mark] must be 


one that may be said to be personal 
to the particular individual who 
made it and placed [it] on his bal¬ 
lot in accordance with an under¬ 
standing made with some party who 
Intended to destroy the secrecy of 
that ballot for the purpose of un¬ 
duly influencing him in the election.” 
—Hebert v. Landry, La.App., 193 So. 
406, 408. 

44. Ind.—Wright v. Walker, 151 N. 
E. 424, 197 Ind. 561. 

Me.—^Libby v, English, 86 A. 976, 
110 Me. 449. 

Mass.—Hall v. Barton, 195 N.E. 753, 
290 Mass. 476. 

Miss.—Tonnar v. Wade, 121 So. 156, 
160, 153 Miss. 722, citing Corpus 
Juris. 

Pa.—^Appeal of McCaffrey, 11 A.2d 
898, 837 Pa, 552, 

20 C.J. p 163 note 90. 

“Ballots will be counted which in¬ 
dicate an effort to comply with the 
statutory requirement as to the 
manner of marking, notwithstanding 
variation from the mark made by 
the average individual caused by un¬ 
skillfulness, physical infirmity, bad 
eyesight or light, or conditions not 
conducive to accuracy; and where 
markings are in the proper place, and 
there is an effort to make the statu¬ 
tory cross-mark, irregularities in 
the marking will be attributed to 
those causes unless the ballot upon 
its face fairly imports an intentional 
dishonest purpose.”—Conley v. Hile, 
193 N.E. 95, 102, 207 Ind. 488. 

45. Miss.—^Wylie v. Cade, 164 So. 

579, 174 Miss. 426—Tonnar v. 

Wade. 121 So. 156. 160. 153 Miss. 
722, citing Corpus Juris. 

20 C.J. P 163 note 92. 
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46. Ill.—Kelly v. Brown, 141 N.E. 
743, 310 Ill. 319. 

Miss.—^Tonnar v. Wade, 121 So. 156, 
160, 153 Miss. 722, citing Corpus 
Juris. 

20 C.J. p 164 note 97. 

*Tf it appears that marks were 
placed . . . [on a ballot] as the 
result of an honest effort by the 
voter to indicate his- choice of can¬ 
didates and not as an attempt to in¬ 
dicate the identity of the voter, the 
ballot should not be rejected for can¬ 
didates for whom a choice is ex¬ 
pressed according to law.”—Bullman 
V. Cooper, 200 N.B. 173, 176. 362 Ill. 
469. 

“A ballot should not be rejected on 
the ground of fraudulent marking 
when its appearance is consistent 
with any honest action or intention 
of the voter. The burden to show 
fraud is on the one that claims it. 
Doubts should be resolved in favor 
of the voter, unless the fraudulent 
purpose clearly appears.”—Prothing- 
ham V. Woodside, 120 A. 906, 911, 
122 Me. 525. 

47. Nev.—James v. Stern, 196 P. 
1104, 44 Nev. 430. 

20 C.J. p 164 note 5. 

48. Ill.—Boland v. City of La Salle, 
19 N.E.2d 177, 370 Ill. 387—Bull- 
man V. Cooper, 200 N.E. 173, 362 
Ill. 469. 

Natural rules of iutexpretatlon ap¬ 
ply in determining whether in a 
particular case the mark on a bal¬ 
lot is a means of identification. 

Cal.—Maddux v. Walthall, 74 P. 
1026, 141 Cal. 412. 

Minn.—Bloedel v. Cromwell, 116 N. 
W. 947, 104 Minn. 487. 

49. Mass.—Hall v. Barton, 195 N.E. 
753, 290 Mass. 476. 
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a voter conform to the statutory requirements for 
a legal ballot is a question of law rather than of 
fact,®® as where the mark is conclusively identify¬ 
ing.®^ 

§ 185. - Means or Instrument Employed 

Under some statutory provisions, a ballot marked 
with an Instrument other than that specified by statute 
may contain a distinguishing mark. Such a mark may 
be made otherwise than by means of a pen or pencil. 

Where the statute requires the use of a pencil, 
a ballot marked with some other instrument, such 
as a pen or stamp, contains a distinguishing mark;52 
likewise, where the statute requires the use of a 
pencil of a specified color, a ballot marked with a 
pencil of another color is invalid.®^ However, 
under some provisions, cross marks made with a 
colored pencil do not distinguish the ballot al¬ 
though other cross marks thereon are made with 
a black pencil ;®4 but ballots marked with black 
pencil crosses over which crosses were made with 
a colored pencil have been held invalid.®® 

A distinguishing mark need not be made by 
means of a pen or pencil,®® but may consist in the 
peculiar way in which the ballot is folded or 

50. R.I.—Harkness v. Central Falls 
Canvassers, 92 A. 567, 37 R.I. 266— 

Rice V. Westerly, 85 A. 553, 35 R. 

I. 117. 

51. Nev.—James v. 

1104, 44 Nev. 430. 

52. S.D.—Higgrins v. Gray, 223 N.W. 

711, 54 S.D. 488. 

20 C.J. p 169 note 46. 

63. Ind.—Conley v. Hile, 193 N.E. 

95, 207 Ind. 488. 

54. Ill.—Greene v. BJorseth, 183 N. 

E. 464, 350 111. 469. 

55. Ind.—Conley v. Hlle, 193 N.E. 

95, 207 Ind. 488. 

56. Conn.—See State v. Walsh, 25 
A. 1, 62 Conn. 260, 17 L.R.A. 364. 

20 C.J. p 164 note 8. 

Fnttlxigr l>aUot In sealed envelope 
along with an enrollment slip in¬ 
validates it, since it is thereby iden¬ 
tified.—^People v. Suffolk County, 110 
NJE3. 776, 216 N.T. 732—20 C.J. P 
164 note 8 [a]. 

57- Conn.—State v. Walsh, 26 A. 1, 

62 Conn. 260, 17 L.R.A. 364. 

58. Minn.—^Doepke v. King, 156 N.W. 

125, 132 Minn. 290. 

20 C.J. p 164 note 10. 

Padlnre to remove stub 
A ballot deposited in the ballot 
box with the numbered stub still 
attached thereto* is void, under a 
statute so providing. 

Mich.—Hailwood v. Board of State 
Canvassers, 281 N.W. 631, 286 

Mich. 240. 


creased, in the folding of something within the 
ballot,®® or in its being cut or mutilated.®® 

§ 186. - Marks Not Made by Voter 

Marks not made with the knowledge or consent of the 
voter will not ordinarily invalidate the ballot. 

In the absence of a statute to the contrary, a bal¬ 
lot properly prepared by a legal voter should not be 
rejected because an election officer or some other 
person made a distinguishing mark thereon with¬ 
out the connivance of the voter,®® especially when 
the mark was made after the ballot had been cast 
by the voter.®i So, where a mark is of such a 
character that it may not readily be used for the 
purpose of identification, and is placed on the ballot 
without the knowledge or consent of the voter,®® 
or where the person marking the ballot had no in¬ 
tention of doing so for the purpose of identifica¬ 
tion,®® the ballot should be counted; but the ballot 
is invalidated where, with the assent of the voter, 
it is marked for identification by any other per- 
son.®4 

A ballot furnished by the state is not a marked 
ballot within the law because of any irregularity in 
making it up or printing it,®® although there is con- 

irotary’8 seal 

Where notary affixed seal on affi¬ 
davit on envelope after absent vot¬ 
er's ballot was placed therein, ballot 
was not illegal because of identifi¬ 
cation mark.—Willis v. Consolidated 
Independent School Dlst. of Crom¬ 
well, Union and Adams Counties, 227 
N.W. 532, 210 Iowa 391. 

61. Cal.—^Lester v. Fairbaim, 89 P. 

2d 1091, 32 Cal.App.2d 411. 

Ill.—Boland V. City of LaSalle, 19 N. 
E.2d 177, 370 Ill. 387—Greene v. 
Bjorseth, 183 N.E. 464, 350 Ill. 
469. 

20 C.J. p 164 note 13. 

UTamerals or other marldiigs made 
by election officers during counting of 
ballots are not fatal. 

Ill.—Greene v. Bjorseth, 183 N.E. 
464, 360 Ill. 469—McCreery v. 

Burnsmier, 127 N.E. 171, 293 Ill. 
43. 

Ind.—Conley v. Hile, 193 N.E. 95, 207 
Ind. 488. 

68. III.—Isenburg v. Martin, 127 N. 

E. 663, 293 Ill. 408. 

Iowa.—Cook v. Fisher, 69 N.W. 264, 
100 Iowa 27. 

63. La.—Jacobs v. Cutrer, 136 So. 
119, 17 La.App. 383. 

64. N.T.—^People v. Dutchess Coun¬ 
ty, 32 N.E. 242, 135 N.T. 622, af¬ 
firming 18 N.T.S. 302, 64 Hun 634. 

65. Ind.—Morgan v. Wilkerson, 182 
N.B. 248, 204 Ind. 187—Roberts v. 
Donahoe, 131 N.E. 33, 191 Ind. 98. 

20 C.J. p 164 note 17, 


Stern, 195 P. 


Pa.—In re Clinton Tp. Election, 20 
Pa.Dist. & Co. 530. 

59. Conn.—Beckley v. Ailing, 99 A. 
1034, 91 Conn. 362. 

Ill.—^Winn V. Blackman, 82 N.B. 

215, 229 Ill. 198, 120 Am.S.R. 237. 
20 C.J. p 169 note 51 [a]. 

60. Ill.—Greene v. Bjorseth, 183 N. 
E. 464, 350 III. 469—Allen v. Fuller, 
163 N.E. 675, 332 Ill. 304—Isen¬ 
burg V. Martin, 127 N.E. 663, 293 
Ill. 408. 

Ind.—Nicely v. Wildey, 5 N.E.2d 
111, 210 Ind. 640—Roberts v. 

Donahoe, 131 N.E. 33, 191 Ind. 98. 
Ky.—Campbell v. Little, 66 S.W. 

2d 67. 251 Ky. 812. 

20 C.J. p 164 notes 11, 12. 

Acts of eleetioiL officers 

(1) Striking out printed name of 
candidate and substituting proper 
name does not invalidate the ballot. 
—Schafer v. Ort. 177 N.E. 438, 202 
Ind. 622. 

(2) Writing of name or initials of 

election officers is not fatal.—^Allen 
V. Fuller, 163 N.E. 675, 332 Ill. 

304—McCreery v. Burnsmier, 127 Nw 
E. 171, 293 Ill. 43. 

(3) Numerals placed on ballots 
by election officers are not distin¬ 
guishing marks. 

Ill.—Neff V. George, 4 N.E.2d 388, 
364 Ill. 306—^Isenburg v. Martin, 
127 N.E. 663, 293 Ill. 408. 

Minn.—^Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

20 C.J. p 164 note 12 [b]. 
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§187 

trary authority.®® 

§ 187. -Accidental or Careless Marking 

Ordinarily, marks accidentally or carelessiy made do 
not invalidate a ballot. 

Since the intent of the voter to identify his bal¬ 
lot is ordinarily regarded as an essential of a dis¬ 
tinguishing mark, as appears supra § 184, not ev¬ 
ery pencil scratch or marking on a ballot, in addi¬ 
tion to that required to indicate the voter’s choice, 
is necessarily a distinguishing mark, even where 
obviously made by the voter himself,®'^ and a bal¬ 
lot will not be invalidated where there is nothing 
to show by whom or in what manner the mark was 
made,®® or, ordinarily, because of marks which 
were apparently accidentally or carelessly made,®® 
as, for example, because of marks accidentally made 
by folding the ballot when the ink was still wet,*^® 


or because of mere smudges, blurs, streaks, or 
blots,pencil marks,^® or small tears, punctures, 
abrasions, or burns,"^® caused by accident, inadvert¬ 
ence, or carelessness. 

§ 188. -Erasures and Obliterations 

Erasures or obliterations have been held to constitute 
distinguishing marks in some cases, but have been held 
not fatal in other Instances. 

It has been held, under some provisions, that a 
ballot should be rejected where it shows erasures, 
cancellations, or obliterations apparently made by 
the voter in attempting to correct an error, as con¬ 
stituting distinguishing marks,especially where 
the texture of the paper is thereby destroyed ;75 
so ballots have been held bad where the names of 
candidates have been erased,"^® or a mark has been 
drawn through or across them,'^^ or through or 


66. Ill.—-Brents v. Smith. 95 N.E. 
484, 250 Ill. 521. 

67. Ill.—Boland v. City of La Salle, 
19 N.E.2d 177, 370 Ill. 387. 

Pa.—^Appeal of McCaffrey, 11 A.2d 
893, 337 Pa. 552. 

68. Ind.—Craney v* Traylor, 16 N.E. 
2d 845, 214 Ind. 542. 

69. Ill.—Bullman v. Cooper, 200 N. 
B. 173, 362 Ill. 469—^Isenburgr v. 
Martin, 127 N.E. 663, 293 Ill. 408. 

Ind,—Craney v. Traylor, 16 N’.E.2d 
845, 214 Ind. 542—Roberts v. Dona- 
hoe. 131 N.E. 33, 191 Ind, 98—Glick 
v. Hunter, 129 N.E. 232, 190 Ind. 
51. 

Nev.—James v. Stern, 195 P. 1104, 
44 Nev. 430. 

R. I.—Sylvestre v. Board of Aldermen 
of City of Woonsocket, 111 A. 881, 
43 R.I. 492. 

S. D.—Cameron v. Babcock, 262 N.W. 
80. 63 S.D. 564. 101 A.L.R. 650, 

20 C.J. p 165 note 19. 

“A voter will not be deprived of 
his vote by mere inadvertence, mis¬ 
take. or ignorance on his part if 
an honest intention is ascertainable 
from the ballot.*’—^Nicely v. Wildey, 
5 N.B.2d 111, 113, 210 Ind. 640— 
Spaulding v. Romack, 113 N.E. 229, 
231, 185 Ind. 105. 

Xnaccnrate retracing* of lines 
throngh names does not constitute a 
distinguishing mark.—Fortin v. 
Board of Aldermen of City of Woon¬ 
socket, R.I., 135 A. 360. 

70. Miss.—Guice v. McGehee, 124 So. 
643. 155 Miss. 858, suggestion of 
error overruled 125 So. 433, 155 
Miss. 858. 

20 C.J. p 165 note 20. 

71- Ill.—Greene v. Bjorseth, 183 N. 

E. 464, 350 Ill. 469. 

Ind.—Conley v. Hile, 193 N.B. 95, 
207 Ind. 488—Roberts v. Donahoe, 
181 N.E. 33, 191 Ind. 98. 


Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 K&n. 63. 

Ky.—Hehman v. City of Newport, 39 
S.W.2d 978, 239 Ky. 517. 

Mich.—Hawkins v. Voisine, 278 N.W. 
811. 284 Mich. 181. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

Miss.—Tonnar v. Wade, 121 So. 156, 
153 Miss. 722. 

Nev.—James v. Stem, 195 P. 1104, 44 
Nev. 430. 

S.D.—Naramore v. Sprague, 202 N. 

W. 905, 48 S.D. 146. 

20 C.J. p 165 notes 19 [a] (7), (8), 
[cl, 21. 

“SRght soiling of ballot which rea¬ 
sonably appears to have been the 
result of accident or want of due 
care by the voter in that regard is 
not sufficient to condemn it if other¬ 
wise fair.”—^Nicely v. Wildey, 5 N.E. 
2d 111, 113, 210 Ind. 640—Roberts v. 
Drake, 185 N.E. 285, 288, 205 Ind. 
425-:-Spauldlng v. Romack, 113 N.E. 
229, 231. 185 Ind. 105. 

Streaks caused hy careless move¬ 
ment of stamp 

Ind.—Conley v. Hile, 193 N.E. 95, 
207 Ind. 488. 

20 C.J. p 165 note 24. 

72. Ill.—Bullman v. Cooper, 200 N. 
E. 173, 362 Ill. 469—Greene v. Bjor¬ 
seth, 183 N.E. 464, 360 Ill. 469— 
Isenburg v. Martin, 127 N.E. 663, 
293 Ill. 408. 

Ind.—Craney v. Traylor, 16 N.E.2d 
845, 214 Ind. 542—Nicely v. Wild- 
' ey, 6 N.B.2d 111, 210 Ind. 640— 
Sailer v. Harvey, 199 N.E. 250, 209 
Ind. 430—^Lumm v. Simpson, 194 N. 
B. 341, 207 Ind. 680—Conley v. 
Hile, 193 N.E. 95, 207 Ind. 488— 
Roberts v. Drake, 185 N.E. 285, 205 
Ind. 425—^Roberts v. Donahoe, 131 
N.E. 33, 191 Ind, 98. 

Elan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

R.I.—Sylvestre v. Board of Alder¬ 
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men of City of Woonsocket, 111 A. 
881, 43 R.L 492. 

20 C.J. p 165 notes 19 [b], 22. 

Dots made to test pencil 
Ill.—^Isenburg v. Martin, 127 N.E. 
663, 293 Ill. 408. 

73. Ind.—Conley v. Hile, 193 N.E. 

95, 207 Ind. 488. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135. 

N.Y.—^People v. Parkhurst, 53 N.T. 

S. 598, 24 Misc. 442. 

20 C.J. p 165 note 19 [a] (2), (3). 

74>. Ind.—Nicely v. Wildey, 6 N.E. 
2d 111, 210 Ind. 640. 

R. L—Sylvestre v. Board of Aider- 
men of City of Woonsocket, 111 A. 
881, 43 R.I. 492. 

S. D.—Dunn v. Gamble, 198 N.W. 
821, 47 S.D. 303, rehearing denied 

199 N.W. 457, 47 S.D. 379. 

20 C.J. p 165 note 25. 

75, Ind.—Conley v. Hile, 193 N.E. 

96, 207 Ind. 488—^McArtor v. State, 
148 N.E. 477, 196 Ind. 460. 

La.—Bell v. Guenard, 195 So. 504, 
194 La. 956. 

Nev.—James v. Stern, 195 P. 1104, 
44 Nev. 430. 

20 C.J. p 166 note 26. 

76. m.—^Perkins v. Bertrand, 61 N. 
E. 405, 192 Ill. 58, 85 Am.S.R. 315. 

20 C.J. p 166 note 27. 

77- Ill.—Allen v. Puller, 163 N.E. 
675, 332 Ill. 304. 

Minn.—Pye v. Hanzel, 273 N.W. 611, 

200 Minn. 135. 

R.I.—^Keenan v. Briden, 119 A. 138, 46 
R.r. 119—Sylvestre v. Board of 
Aldermen of City of Woonsocket, 
111 A. 881, 43 R.I. 492. 

20 C.J. p 165 note 25 [a] (3)-(6), 
p 166 note 23. 

Names wxltteu on back of ballot 
Ill.—Greene v. Bjorseth, 183 N.E. 
464, 350 la 469. 
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§ 189 


across other printed matter on the ballot but It is obvious that exact rules cannot be laid down 
in other cases erasures or obliterations have been by which, apart from the evidence afforded by the 
held not fatal.^^ ballot itself, it may be determined whether par¬ 

ticular marks are distinguishing marks,so and the 
§ 189. - Miscellaneous Marks authorities are conflicting as to marks of appar- 

' ently the same general character,as, for example. 

The authorities are conflicting as to whether various xi. i • r i r • - ; 

markings, such as crosses, names, words, letters, and making of peculiar, defective, or incomplete 

flgures, constitute distinguishing marks. crosses,or the placing of superfluous or unnec- 


78. £iue strikinsr out al>'breviatioxL 
of party name 

Ind.—Conley v. Hile, 192 N.E. 95, 
207 Ind. 488. 

79. “A distinction . . . [must] 
be made between ... a mark 
[by which a ballot may later be 
identified] and one which, on the oth¬ 
er hand, merely indicates the attempt 
of the voter to correct a mistake 
honestly made by him in marking his 
ballot.”—^Hebert v. Landry, La.App., 
193 So. 406, 408. 

Held not fatal 

(1) Lines drawn through name of 
opposing candidate.—^Kelly v. Brown, 
141 N.E. 743, 310 Ill. 319—Neal v. 
Odle, 140 N.E. 31. 308 Ill. 469. 

(2) Erasure or obliteration of cross 
mark. 

Ill.—Allen V. Fuller, 163 N.E. 675, 
332 Ill. 304—^Isenburg v. Martin, 
127 N.E. 663, 293 Ill. 408. 

Kan.—Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

Ky.—^Hehman v. City of Newport, 39 
S.W.2d 978, 239 Ky. 517. 

La.—Hebert v. Landry, App., 193 So. 
406. 

Minn.—Frajola v. Zanna, 257 N.W. 
660, 193 Minn. 48. 

Miss.—Guice v. McGehee, 124 So. 
643, 155 Miss. 858, suggestion of 
error overruled 125 So. 433, 155 
Miss. 858. 

(3) Obliteration of judge's initials. 
—Boland v. City of La Salle, 19 N. 
E.2d 177, 370 Ill. 387. 

(4) Partially erased line in square 
opposite candidate’s pame in addi¬ 
tion to cross in party circle.—Bull- 
man V. Cooper, 200 N.E. 173, 362 Ill. 
469. 

(5) Squares opposite certain candi¬ 
dates' names blocked out and the 
word “omit” written around such 
squares.—Appeal of McCafitrey, 11 A. 
2d 893, 337 Pa. 552. 

(6) Erasure by voter of any mark 
made by him on ballot, so long as 
ballot is not defaced or torn.—Bod- 
dington v. Schaible, 8 P.2d 314, 134 
Kan. 696. 

(7) Other examples. 

Ill.—Bullman v. Cooper, supra— 
Greene v. Bjorseth, 183 N.E. 464, 
350 Ill. 469. 

La.—Owens v. Woods, 8 La.App. 250 
—Owens v. Woods, 8 La.App. 194. 
Me.—Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

29 C. J.S.-18 


Mich.—Hawkins v. Voisine. 278 N.W. 
811, 284 Mich. 181. 

20 C.J. p 165 note 19 [a] (1), p 166 
note 29. 

80. Ill.—^Hodgson V. Knoblauch, 109 
N.E. 33S, 268 Ill. 315, Ann.Cas. 
1917E 653. 

81. Utah.—^Evans v. Reiser, 2 P.2d 
615, 623, 78 Utah 253, citing Cor¬ 
pus Juris, and rehearing denied 3 
P.2d 253, 78 Utah 307. 

82. Held fatal 

(1) Cross with line through mid¬ 
dle.—Conley v. Hile, 193 N.E. 95, 207 
Ind. 488—McArtor v. State, 148 N.E. 
477, 196 Ind. 460. 

(2) Cross with line connecting two 
arms.—Sylvestre v. Board of Aider- 
men of City of Woonsocket, 111 A. 
881, 43 R.I. 492. 

(3) Cross with one line in shape of 
prolonged “O”.—Roberts v. Drake, 
185 N.E. 285, 205 Ind. 425. 

(4) Cross formed of several lines. 
Ind.—Craney v. Traylor, 16 N.E.2d 

845, 214 Ind, 542—Nicely v. Wlldey, 
5 N.E.2d 111, 210 Ind. 640—Conley 
V. Hile, supra—^Roberts v. Drake, 
185 N.E. 285, 205 Ind. 425. 

R.I.—Sylvestre v. Board of Aider- 
men of City of Woonsocket, su¬ 
pra. 

(5) Cross with serifs and shading. 
—Conley v. Hile, supra. 

(6) Cross in shape of *‘T”.—^Nice¬ 
ly V. Wildey, supra. 

(7) Letter “Y” in voting space, 
with short line below “T”.—^Nicely 
V, Wildey, supra, 

(8) Ballot marked with several dis¬ 
tinct lines in no way resembling an 
“X”.—^Nicely v. Wildey, supra. 

(9) Cross in voting space extend¬ 
ing outside thereof.—Dunn v. Gam¬ 
ble. 198 N.W. 821, 47 S.D. 303, re¬ 
hearing denied 199 N.W. 457, 47 S.D. 
379. 

(10) Exceptionally wide cross.— 
Pye v. Hanzel, 273 N.W. 611, 200 
Minn. 135. 

(11) Other examples. 

Ind.—^Nicely v. Wildey, supra—Rob¬ 
erts V. Drake, 185 N.E. 285, 205 Ind. 
425. 

Nev.—^James v. Stem, 195 P. 1104, 
44 Nev. 430. 

R.I.—Sylvestre v. Board of Aldermen 
of City of Woonsocket, 111 A. 881, 

, 43 R.I. 492. 

20 C.J. p 166 note 32 [a]. 
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Held uot fatal 

(1) Saint Andreur's cross.—Isen- 
burg V. Martin, 127 N.E. 663, 293 Ill. 
408. 

(2) Ballot regularly marked, but 
with a well-formed or unusually 
heavy cross. 

Ill.—Allen V. Fuller, 163 N.E. 675, 
332 Ill. 304. 

Ind.—Nicely v. Wildey, 5 N.E.2d 111, 
210 Ind. 640. 

20 C.J. p 166 note 32 [b] (1). 

(3) Heavy and unskillfully made 
crosses with heavy retracings or 
attempts to retrace.—Conley v. 
Hile, 193 N.E. 95, 207 Ind. 488. 

(4) Cross whose lines are merely 
inaccurately retraced.—Fortin v. 
Board of Aldermen of City of Woon¬ 
socket, R.I., 135 A. 360. 

(5) Cross with one arm very faint. 
—Conley v. Hile, 193 N.E. 95, 207 
Ind. 488. 

(6) Cross made of several lines. 

Ill.—Greene v. Bjorseth, 183 N.E. 

464, 350 III. 469—Sievers v. Han¬ 
nah, 130 N.E. 361, 296 Ill. 593. 

Ind.—Conley v. Hile, 193 N.E. 95, 
207 Ind. 488—Wright v. Walker, 161 
N.E. 424, 197 Ind. 561. 

(7) Cross with split line.—Sailer v. 
Harvey, 199 N.E. 250, 209 Ind. 430— 
Lumm V. Simpson, 194 N.E. 341, 207 
Ind. 680—Roberts v. Drake, 185 N.E. 
285, 205 Ind. 425. 

(8) Cross in form of “T”. 

Ill.—Arnold v. Keil, 76 N.E. 869, 252 
Ill. 340. 

Ind.—Sailer v. Harvey, 199 N.E. 250, 
209 Ind. 430—Wright v. Walker, 
151 N.E. 424, 197 Ind. 561. 

R.I.—Sylvestre v. Board of Aider- 
men of City of Woonsocket, 111 A. 
881, 43 R.I. 492. 

(9) Cross 'in form of “V”.—^Rob¬ 
erts V. Drake, supra—^Wright v. 
Walker, supra. 

(10) Cross in form of inverted ‘K” 
resulting apparently from effort to 
retrace.—Conley v. Hile, 193 N.E. 
95, 207 Ind. 488. 

(11) Cross in voting space extend¬ 
ing outside thereof.—Lumm v. Simp¬ 
son, 194 N.E. 341, 207 Ind. 680—20 C. 
J. p 166 note 32 [b] (2)-(4). 

(12) Cross mark slightly blurred. 
—^Roberts v. Drake, 185 N.E. 285, 
205 Ind. 425. 

(13) Crosses made of lines which 
do not meet, but where ballots indi- 
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Likewise, the authorities arc conflicting on the ques- ! show through the ballot;®^ or the misplacing of 
tion of the effect of the making of marks which j stickers.^® 

X CONDUCT OF ELECTION 


§ 190. In General 

The legislature may regulate the conduct of elections 
within constitutional restrictions, and the federal con¬ 
gress has paramount power under the federal constitution 
to deal with conduct of elections of its members. 

Elections should be conducted in such a way as 
to ascertain the true and untrammeled will of the 
voters.^ 

Within constitutional limitations the legislature 
may regulate the conduct of elections and the 
courts have upheld the validity of statutory reg¬ 
ulation of the conduct of elections on compliance 
with applicable requirements of the constitution.^ 
On the other hand, the legislature may not pre¬ 
scribe such methods of conducting elections as to 
disenfranchise constitutionally qualified electors,® 


nor may it arbitrarily or unreasonably obstruct the 
citizen’s exercise of his right to vote,^ and stat¬ 
utes regulating conduct of elections in violation of 
sundry constitutional requirements have been held 
invalid.® 

The constitutionality of a statute is a judicial 
question to be determined by the courts, as shown 
in Constitutional Law § 92, rather than by the 
judges of an election.® 

Pouter of congress to regulate. The power of 
congress to deal with the election of senators and 
representatives is derived from Const, art 1 § 4, 
which provides that “the times, places and man¬ 
ner of holding elections for Senators and Repre¬ 
sentatives, shall be prescribed in each State by the 


Held not fatal 

(1) Straight line Instead of cross 
in voting space.—^Harper v. Dotson, 
187 P. 270, 32 Idaho 616. 

(2) Diagonal line opposite candi¬ 
date’s name.—Greene v. Bjorseth, 
183 N.E. 464, 350 Ill. 469—Sievers v. 
Hannah, 130 K.E. 361, 296 Ill. 593. 

(3) Light, short perpendicular 
marks opposite name of candidate.— 
Prajola v. Zanna, 257 N-W. 660, 193 
Minn. 48. 

(4) Line under candidate’s name. 
—Hawkins v. Voisine, 278 N.W. 811, 
284 Mich. 181. 

(5) Figure resembling “4” in vot¬ 
ing space.—Conley v. Hile, 193 N.E. 
95, 207 Ind. 4SS. 

(6) Short lines probably caused by 
indecision.—Conley v. Hile, 193 N.E. 
95, 207 Ind. 488. 

(7) Smudge or smear in voting 
space.—^Appeal of McCaffrey, 11 A.2d 
893. 337 Pa. 552. 

(8) Other examples. 

Ill.—Greene v. Bjorseth, 183 N.E. 
464, 350 Ill. 469. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

La.—Owens v. Woods, 8 La.App. 250 
—^Nolan V. Martin, 8 La.App. 202— 
Owens V. Woods, 8 La.App. 194. 
Me.—Frothingham v. Woodside, 120 
A. 906, 122 Me. 525. 

20 C.J. p 168 note 43 [b], [c]. 

97. Held fatal 

Ind.—Conley v. Hile, 193 N.E. 95, 
207 Ind. 488. 

20 C.J. p 169 note 44 [a]. 

Held not fatal 

Ill.—Grubb v. Turner, 102 N.E. 810, 
259 Ill. 436. 

20 C.J. p 169 note 44 [bL 


93. Held fatal 

Me.—Libby v. English, 86 A. 975, 110 
Me. 449. 

20 C.J. p 169 note 45 [a]. 

Held not fatal 

Me.—Crosby v. Libby, 95 A. 329, 
114 Me. 35. 

20 C.J. p 169 note 45 [b]. 

99. Miss.—In re Validation Bonds, 
City of Moss Point, 156 So. 516, 
170 Miss. 886. 

“The essential xegnirenients of a 
valid election are that it shall be 
free and equal, and that the ballot 
shall be secret.”—^Marilla v. Ratter- 
man, 273 S.W. 69, 74, 209 Ky. 409. 

1. Conn.—Meigs v. Theis, 129 A. 
551, 102 Conn. 579. 

III.—Martin v. Hart, 129 N.B. 693, 
296 Ill. 149. 

Va.—Moore v. Pullem, 142 S.E. 415, 
150 Va. 174, followed in Goodwin 
v. Snidow, 142 S.E. 423, 150 Va. 
54. 

Application and construction of laws 
as to conduct of elections general¬ 
ly are considered infra § 191. 
“Power to prescribe the manner 
of conducting elections is clearly 
within the province of the Legisla- 
ture.”-State v. Kohler, 228 N.W. 
895, 906, 200 Wis. 618, 69 A.L.R. 
348. 

Disbursements 

Legislature may prescribe election 
disbursements, and proper methods 
therefor, and provide that violation 
of law shall render election void.— 
State V. Kohler, supra, 

Hegnlatioa, by city of state or coun¬ 
ty elections 

Charter city cannot prescribe meth¬ 
od of conducting state and county 
elections.—State v. Green, 168 N.E. 
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131, 121 Ohio St. 301, 66 A.L.R. 
849. 

2. Fla.—Masters v. Duval County, 
154 So. 172, 114 Fla. 205, cer¬ 
tiorari denied 55 S.Ct. 70, 293 U.S. 
559, 79 L.Ed. 660—State ex rel. Mc¬ 
Mullen V. Johnson, 135 So. 816, 
102 Fla. 19. 

Ky.—Creech v. Fields, 124 S.W.2d 
603, 276 Ky. 359—State Board of 
Election Com’rs v. Coleman, 29 S. 
W.2d 619, 235 Ky. 24. 

Mont.—State ex rel. Kommers v. 
District Court of Eighth Judicial 
Dist. in and for Cascade County, 96 
P.2d 271, 109 Mont. 287—Tipton v. 
Sands, 60 P.2d 662, 103 Mont. 1, 106 
A.L.R. 474. 

3. N.T.—In re Cavellier, 287 N.Y.S. 
739, 159 Misc. 212. 

4. N.Y.—^People v. Onondaga County 
Canvassers, 29 N.E. 327, 129 N.Y. 
396, 14 L.R.A. 624. 

5. Ky.—^Noble v. Bowman, 60 S.W. 
2d 948, 249 Ky. 343. 

5. C.—State v. Huntley, 166 S.E. 637, 
167 S.C. 476. 

Absence of employee, with pay, tot 
voting pnxposes 

Act June 22, 1891, § 25, as amend¬ 
ed, Hurd Rev.St.l917 c 46 § 312, so 
far as it gives employees the right to 
be absent for two hours on election 
day for the purpose of voting, is 
valid and binding, but, so far as it 
provides that the employer shall 
make no deduction from the em¬ 
ployee’s wages because of the ab¬ 
sence, it is unconstitutional.—People 
v. Chicago, M. & St. P. Ry. Co., 138 
N.E. 155, 306 Ill. 486, 28 A.L.R. 610. 

6. Ky.—^Doyle v. Beard, 4 Ky.Op. 
619. 
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Legislature thereof; but the Congress may at any 
time by law make or' alter such regulations, except 
as to the places of choosing Senators.”* Whatever 
doubt may at one time have existed as to the ex¬ 
tent of the power which congress may exercise 
under this constitutional sanction in the prescrib¬ 
ing of regulations for the conduct of elections for 
representatives in congress or in adopting regula¬ 
tions which states have prescribed for that pur¬ 
pose has been settled by repeated decisions.^ The 
power of congress over the subject is paramount, 
and the power may be exercised as and when con¬ 
gress sees fit to exercise it.® Congress may, if it 
chooses, assume the entire regulation of the elec¬ 
tions of representatives to congress, or it may 
make partial regulations intended to be carried out 
in conjunction with regulations made by the 
states,^® and it may make regulations or it may 
alter or add to those already made.^i It also seems 
that aside from the power of congress under the 
express grant of the federal constitution, it has 
implied power to provide for and protect the fair¬ 
ness and purity of the election of senators and rep¬ 
resentatives in congress and electors for president 
and vice president.^2 The power of congress to 
interfere for the protection of voters at federal 
elections existed before the adoption of the Four¬ 
teenth and Fifteenth Amendments but congress 
can legislate concerning state and municipal elec¬ 
tions only under the Fifteenth Amendment, and 
then solely for the purpose of preventing discrim¬ 
ination on account of race, color, or previous con¬ 
dition of servitude,^^ and the mere fact that a 
representative in congress is voted for at an elec¬ 
tion of state and county officers does not author¬ 
ize congress to regulate such elections in matters 
which in no wise relate to or affect the result, so 


§ 191 

far as concerns the United States,since if every 
act in violation of the state laws is deemed equally 
a violation of the federal laws, it would be im¬ 
possible to commit any illegal act having exclusive 
reference to the election of state and county offi¬ 
cers which would not be amenable to federal ju- 
risdiction.i® 

§ 191. Constitutional and Statutory Provi¬ 
sions 

a. In general 

b. “Free and equal” elections under con¬ 

stitutional requirement 

a. In General 

Statutes regulating the conduct of elections should 
receive a liberal construction in the iight of ali their 
provisions, and, where general in character, may or may 
not apply to special or local elections. 

Statutes regulating the conduct of elections 
should be construed as a whole so as to ascertain 
the legislative purpose and intent.^" Such statutes 
should receive a liberal construction's so as to ef¬ 
fectuate their object of securing to all citizens pos¬ 
sessing the necessary qualifications the right to 
cast their ballots freely for offices to be filled by 
election and to have those ballots, when cast in 
compliance with the law, received and fairly count- 
ed.i® No construction is justified which permits 
of judicial interference with, or revision of, elec¬ 
tions beyond what is plainly found to be author¬ 
ized by the statute.^® Also no statute regulating 
the conduct of elections should be so construed as 
to place arbitrary or unreasonable obstructions in 
the way of a citizen in the exercise of his right to 
vote.2i 

Application of statutes. In the absence of stat¬ 
utory provision to the contrary,22 or in the ab- 


7. U.S.—-U. S. V. Gradwell. R.I., 37 
S.Ct. 407, 243 U.S. 476, 482, 61 L.. 
Ed. 857. 

.Appointment, election, and qualifica¬ 
tion of members of congress gen¬ 
erally is considered in the C.J.S. 
title United States § 11, also 65 
C.J. p 1259 note 36-p 1260 note 
47. 

'8. U.S.—U. S. V. Gradwell, R.!..' 
37 S.Ct. 407, 243 U.S. 476, 61 L..Ed. 
857. 

20 C.J. p 170 note 65. 

9. U.S.—Ex parte Siebold, Md., 100 
U.S. 371, 25 L.Ed. 717. 

10. U.S.—^Ex parte Siebold, supra. 
.11, U.S.—^Ex parte Siebold, supra. 

12. U.S.—Ex parte Yarbrough, 4 S. 

Ct. 152, 110 U.S. 651, 28 L.Ed. 274. 
20 C.J. p 170 note 71. 

.13. U.S.—U. S. V. Crosby, C.C.S.C., 
25 F.Cas.No.14,893, 1 Hughes 448. 


14. U.S.—U. S. V. Reese, Ky., 92 U. 
S. 214, 23 L.Bd. 563—Karem v. U. 
S., Ky.. 121 P. 250, 57 C.C.A. 486, 
61 L.R.A. 437. 

20 C,J, p 171 note 73. 

15. U.S.—^Ex parte Perkins, C.C.«nd., 
29 P. 900. 

16. U.S.—U. S. V. Reese, Ky., 92 U. 
S. 214, 23 L.Ed. 563. 

20 C.J. p 171 note 75. 

17. Wis.—State ex rel. Milwaukee 
County Republican Committee v. 
Ames, 278 N.l-V. 273, 227 Wis. 
643. 

Construction of statutes regulating 
conduct of elections generally as 
directory or mandatory see infra 
§ 214. 

18. N.T.—In re Stewart, 50 N.B. 51, 
155 N.T. 545, afl^rming 48 N.T.S. 
957, 24 App.Div. 201. 

OkL—City of Tecumseh v. City of 
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Shawnee, 297 P. 285, 148 Okl. 
128. 

Pa.—In re Hughestown's Election, 8 
Pa.Dist. & Co. 110. 

19. N.Y.—People v. Wappingers 

Falls. 39 N.E. 641, 144 N.T. 616, af¬ 
firming 31 N.Y.S. 758. 83 Hun 130, 
modifying 30 N.T.S. 265, 9 Misc. 
246. 

20. N.T.—^Hearst v. Woelper, 76 N.E. 
28, 183 N.T. 274, reversing 96 N.T. 

S. 341, 110 App.i.>iv. 346. 

21. N.T.—People v. Onondaga Coun¬ 
ty Canvassers, 29 N.E. 327, 129 N. 

T. 395, 14 L.R.A. 624. 

22. Ill.—^Harding v. Albert, 25 N.E. 
2d 32, 373 Ill. 94. 

Ky.—Rice v. Mounts, 96 S.W. 887, 
123 Ky. 590, 29 Ky.L. 1035. 
Ohio—State v. Graves, 107 N.E. 918, 
90 Ohio St. 311. 

20 C.J. p 171 note 80. 
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sence- of constitutional^^ provision to the con¬ 
trary, general election laws prescribing the meth¬ 
od of conducting elections for public officers are 
not applicable to town meetings nor to municipal 
elections held under special charters and the like;24 
nor do they, as a rule, apply to special local elec¬ 
tions to vote on propositions,25 nor do such general 
laws apply to special elections held under the pro¬ 
visions of special statutes,2® although general elec¬ 
tion laws have been held applicable to school dis¬ 
trict elections where there is no provision to the 
contrary in statutes relating specifically to such 
school elections.27 Where a special election is 
provided for but the statute makes no provision for 
the mode of conducting it, it will be governed by 
the law for the conduct of other elections in the 
district in which it is to be held.28 The legisla¬ 
ture is* not required every time it makes a change 
in the manner of voting at elections expressly to 
declare that former sections of the general elec¬ 
tion law shall apply.29 


29 C.J.S. 

b. ‘Tree and Equal” Elections under Constitu¬ 
tional Requirement. 

The constitutional requirement of ''free and equal” 
elections has been construed as referring to the rights 
of the individual voters and not to uniformity of pro¬ 
cedure as between different districts, and in general 
means that each voter shall have opportunity to exercise 
his franchise without restraint and in a way that gives 
his vote the same influence as that of every other vote. 

A constitutional requirement that elections shall 
be “free and equal” has reference to the rights of 
the individual voter and not to uniformity of elec¬ 
tion procedures in different communities.®® Such 
a provision means that elections shall be free in 
that every one entitled to vote shall have a reason¬ 
able opportunity of doing so,®^ each voter being 
entitled freely to exercise his suffrage without re¬ 
straint or coercion of any kind,®® and equal in that 
every vote cast shall have its decisive effect in the 
selection or choice to be made at the election,®® 
each vote, when cast, having the same influence as 
that of any other vote.®^ 
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23. Colo.—^MaufC v. People, 123 P. 
101, 52 Colo. 562. 

20 C.J. p 171 note 81. 

24. Iowa.—Pritchard v. Magoun, 80 
N.W. 512, 109 Iowa 364, 46 L.R.A. 
381. 

Okl.—Marion v. Territory, 82 P. 116, 
1 Okl. 210. 

R. I.—State V. Carroll, 24 A. 106. 

25. Ky.—^Hall v. Marshall, 4 Ky.L. 
502. 

Neb .—State v. Hanson, 115 N.W, 294, 
80 Neb. 724. 

ise. Tex.—Schrock v. Hylton, Civ. 
App., 133 S.W.2d 175. 

27. Ky.—Hnff v. Black, 82 S.W.2d 
473, 259 Ky. 550. 

S. C.—^Easier v. Maybank, 5 S.E.2d 
288, 191 S.C. 511—Becknell v, Wa- 

' ters, 162 S.E. 816, 156 S.C. 77. 

28. Ill.—^People V. Butcher, 56 Ill. 
144. 

Mont.—^Wells v. Taylor, 3 P. 255, 5 
Mont. 202. 

20 C.J. p 171 note 84. 

29. N.J.—Monahan v. Matthews, 
103 A. 40, 91 N.J.L.aw 123. 

30. Ill.—^People V. Pollock, 137 N.E. 
820. 306 Ill. 358—People v. Hoff¬ 
man, 6 N.E. 696, 600, 8 N.E. 788, 
116 Ill. 587, 66 Am.R. 793. 

Civil service act held not to vio¬ 
late free and equal election provi¬ 
sion of constitution.—^People v. Mur¬ 
ray, 138 N.E. 649, 307 Ill. 349. 
Management of schools 
The constitutional requirement of 
freedom and equality in elections has 
nothing to do with the management 
of schools, and school laws relative 
to organization and establishment of 
school districts have, been held not , 
violative of such provision. 


Ill.—People V. Pollock, 137 N.E. 820, 
306 Ill. 368—^People v. Moyer, 131 
- N.E. 280, 298 Ill. 143. 

Wyo.—State v. Johnson County 
High School, 6 P.2d 255, 43 Wyo. 
494. 

31. Ky.—^Wallbrecht v. Ingram, 175 
S.W. 1022, 164 Ky, 463, dismissed 
36 S.Ct. 162, 239 U.S. 625, 60 L.Ed. 
473, 

Wyo.—State v. Johnson County High 
School, 6 P.2d 255, 258, 43 Wyo. 
' 494, quoting Corpus Juris. 

20 C.J. p 170 notes 59, 60. 

Bestraint by civil or military au. 
thority 

(1) Requirement that elections 
shall he “free and equal” means vot¬ 
ers shall not be physically restrained 
by civil or military authority and 
shall have same rights. 

Ky.—Crockett v. Olive, 66 S.W.2d 
702, 247 Ky. 133—Robertson v. Hop¬ 
kins County, 66 S.W.2d 700, 247 
Ky. 129. 

Pa.—Shoemaker v. Lawrence, 31 Pa. 
Dist. & Co. 681, 45 Dauph.Co. Ill— 
Lyme v. Lawrence, 45 Dauph.Co. 
322, 

20 C.J. p 170 note 60 [a]. 

(2) Interference by police or mili¬ 
tary generally see infra § 220. 

32. Colo.—Neelley v. Farr, 168 P. 
458, 61 Colo. 486, Ann.Cas.l918A 
23. 

Ill.—^Moran v. Bowley, 179 N.E. 626, 
347 Ill. 148—People ex rel. Lind- 
strand v. Emmerson, 165 N.E. 217, 
333 Ill. 606, 62 A.L.R. 912—McAl- 
pine V. Dimick, 167 N.E. 235, 326 
Ill. 240. 

Ind.—^Blue v. State ex rel. Brown, 188 
N.E. 583, 206 Ind. 98, 91 A.L.R. 


Intimidation and violence see infra 

§ 220 . 

33. Wyo.—State v. Johnson County 
High School, 5 P.2d 255, 258, 43 
Wyo. 494, quoting Corpus Juris. 

20 C J. p 170 note 61. 

34w Ill.—Moran v. Bowley, 179 N.E. 
626, 347 Ill. 148—People ex rel. 
Lindstrand v. Emmerson, 165 N.E. 
217, 333 HI. 606, 62 A.L.R. 912, 
followed in People ex rel. Weisbrod 
V. Small, 165 N.E. 224, 334 Ill. 105, 
and People ex rel. Mugler v. Small, 
166 N.E. 135, 334 Ill. 321—McAl- 
pine V. Dimick, 157 N.E. 235, 326 
Ill. 240. 

Ind.—^Blue v. State ex rel. Brown, 188 
N.E. 583, 206 Ind. 98, 91 A.L.R. 
384. 

Other statements of rule 

(1) Under constitutional provision 
requiring that elections shall be free 
and equal, elections are “free and 
equal” when they are public and open 
to all qualified electors alike, when 
every voter has the same right as 
any other voter, when each voter un¬ 
der the law has the right to cast 
his ballot and have it honestly count¬ 
ed, when regulation of right to vote 
does not deny the right itself or 
make it so difficult as to amount to 
a denial, and when no constitutional 
right of the qualified elector is sub¬ 
verted or denied him.—^Asher v. 
Arnett, 132 S.W.2d 772, 280 Ky. 347. 

(2) A voter is “free” when he is 
left in the untrammeled exercise of 
his right or privilege. The vote of 
an elector is “equal” when it is 
counted at the same value as the vote 
of every other qualified elector exer¬ 
cising the privilege.—Rouse v. 
Thompson, 81 N.E. 1109, 228 Ill. 522. 
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§ 192 . Presence, Authority, and Duty of Offi¬ 
cers 

Election officials are under a duty to assure the hon¬ 
esty of the election and to prevent the casting of illegal 
votes; they should be present throughout the holding 
of the election, but temporary absence of some of the 
prescribed number of officials will not necessarily invali¬ 
date it. 

It is the duty of all officials connected with elec¬ 
tions to attempt honestly and faithfully to see that 
everything is' done to prevent the casting of illegal 
votes,and their authority and duty under par¬ 
ticular statutes will depend on the provisions there- 
of.3® The officers of election have a right to re¬ 
ject an illegal vote when it is offered,37 and, if it 
can be identified, at any time before it is read and 
counted.38 Where it appears from a person’s state¬ 
ments to the election officers that he lacks a requi¬ 
site qualification of a voter, it is their right and 
duty to refuse his offer to vote,39 regardless of 
whether or not he in fact possesses the qualifica¬ 
tion in question,40 While it is within the legis¬ 
lative power to provide for rejection of the vote 
of a precinct for misconduct of the election judges, 
the legislature may provide that such misconduct 
shall not require rejection of such vote unless the 
result in the county was changed.'^i Clerical offi¬ 
cers at the polls may not by their acts abridge the 

rights of voters.42 

It is essential to the validity of an election that 
it be presided over by the officers appointed to 
conduct it,^3 although, where the requisite num¬ 
ber of eligible officers is present and acting, the 
fact that ineligible persons also acted as managers 
will not invalidate the election.^^ Sometimes the 


§ 19 

statutes prescribe a different number of officer 
for different elections; in such case the holding o 
an election by the number required for that par 
ticular election is sufficient.^® A statute providin 
that certain officers shall conduct elections is nc 
impliedly repealed by a subsequent statute provid 
ing that other designated officers shall make a 
arrangements for holding elections, including th 
printing of ballots and other supplies.46 Althoug 
in contemplation of law all election officers shoul 
be present from the opening to the closing of th 
polls, an election will not be vitiated by the tem 
porary absence of one or more officers and ther 
is authority for the proposition that an electio 
will not be set aside on the ground that in man 
precincts it was held by less than the required num 
ber of officers, where it does not appear that th 
result of the election was in any way affected, o 
‘that any fraud was practiced, or that there was no 
a full, free, and fair expression of the qualifie- 

electors.^ 3 

Decisions, The mere acceptance and the count 
ing of ballots marked and passed after the tim 
for the closing of the polls on election day,^® an< 
of ballots exhibited to other-s by voters after mark 
ing and before casting them, if the exhibiting wa 
seen by or known to the inspectors at the time o 
the occurrence or before such acceptance an< 
counting,constitute decisions within the mean 
ing of an election law giving power to inspector 
to decide as to the validity of ballots. 

Congress has power to provide for the appoint 
ment of supervisors of federal elections.®^ 


35b Ky.—Taylor v Neutzel, 295 S. 

W. 873, 220 Ky. 510, 

Illegal votes generally see infra § 
219. 

36. Federal conmiissioiiiers 
The South Carolina election law 
does not impose on the secretary of 
state or commissioners of federal 
elections any duty with respect to 
furnishing ballots for use of voters 
or exercising supervision of any sort 
over the manner in which voting is 
conducted; and, under such law, the 
federal commissioners of elections 
are required, so far as voting is con¬ 
cerned, merely to appoint managers 
to conduct the election and to pro¬ 
vide ballot boxes.—Smith v. Black- 
well, C,C.A.S,C., 115 F.2d 186, af¬ 
firming, D.C., 24 F.Supp. 989. 
Inspection of books 

Statute relative to inspection and 
copying of any books, records, pa¬ 
pers or documents respecting elec¬ 
tions does not impose duty, but 
merely confers authority on super¬ 
intendent of elections to examine | 


books, word “any'* being used in 
comprehensive sense of "all.”—Fei^ 
guson V. Brogan, 171 A. 685, 112 N. 
J.Law 471. 

37. Del.—State v. Knight, 11 Del. 
146. 

38. Del.—State v. Knight, supra. 

39. Tex.—^Kempen v. Bruns, Civ. 
App., 195 S.W. 643. 

40. Tex.—Clark v. Willrich, Civ. 
App., 146 S.W. 947. 

41-’ Iowa.—^Brooks v. Pay, 220 N.W. 
30, 206 Iowa 845. 

43- Cal.—^Harder v. Denton, 51 P.2d 
199, 9 Cal.App.2d 607. 

43. U.S.—U. S. V. Carbery, C.C.D.C.. 
25 F.Cas.No.14,720, 2 Cranch C.C. 
358. 

La.—^Refining, etc., Co. v. Terrebonne 
Parish Police Jury, 40 So. 443, 115 
La. 1019. 

Separate booths as not separate vot¬ 
ing precincts 

Each booth or inclosure required 
by statute at polling place was held 1 
not a separate voting precinct so as | 
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to require three superintendent 
therefor.—^King v. Board of Eduea 
tion of Richmond County, 156 S.E 
710, 42 6a.App. 563, affirmed 164 £ 
E. 52, 174 6a. 685. 

44b 6a.—^King v. Board of Educa 
tion of Richmond County, supra. 

45. Ky.—Lewis v. Ralston, 196 S.W 
870, 174 Ky. 120. 

46. Okl.—^Ross V. Himter, 157 P. 81 
53 Okl. 423. 

47. Cal.—Packwood v, Brownell, 5 
P.'1079, 121 Cal. 478. 

Md.—Smith v. Hacket, 98 A. 140, 12 
Md. 73. 

N.C.—State v. Nicholson, 9 S.I 
545. 102 N.C. 466, 11 Am.S.R. 76^ 
20 C.J. p 171 note 90. 

48. Tex.—Roper v. Scurlock, 69 £ 
W. 456, 29 Tex.Civ.App. 464, 

49. Hawaii.—Lane 'v. Pern, 20 Ha 
wall, 290, Ann.Cas.l913B 155. 

50. Hawaii.—Lane v. Fern, supra 

51. XT.S.—^In fe .Appointment of Su 
pervlsors, C.C.6a., 52 P. 264-^® 
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§ 193. Polling Places and Equipment 

There should be a compliance with statutory pro¬ 
visions regulating arrangement of the rooms wherein the 
election Is held, some courts holding such provisions 
mandatory and others regarding them as directory. 

Some courts hold that statutory provisions relat¬ 
ing to the arrangement of the rooms in which elec¬ 
tions are held are mandatory's and that a disregard 
thereof without excuse invalidates the ballots cast 
and requires that the returns from wards or pre¬ 
cincts wherein such violations occurred be exclud¬ 
ed in the general count ;53 but, where a violation 
of such provisions in a particular precinct is ex¬ 
plained in a way to relieve the officers from cul¬ 
pability and it appears that the proper conduct of 
the election was not in any wise interfered with, 
the court will not disregard the votes in that pre- 
cinct.54 Other courts hold that such statutory pro¬ 
visions are directory's and that a noncompliance 
therewith will not vitiate the election in the absence 
of fraud or of a showing that the result was af¬ 
fected by the irregularity.® S 

§ 194. -Ballot Boxes 

There should be a substantial compliance with statu¬ 
tory regulations as to ballot boxes, and the number, loca¬ 
tion, and focking of the same, although furnishing more 
ballot boxes than permitted or required by statute will not 
void an election if the excess number did not affect the 
result. No ballot box should be so maintained as to de¬ 
feat the requirement of secrecy. 

The election laws of some states contain few pro¬ 
visions respecting the ballot box,S7 Some statutes 
require election officers to provide a ballot box or 

parte Geissler, C.C.111., 4 F. 188, 9 
Biss. 492. 

52. Pa.—In re Cramer’s Election, 93 
A. 937, 248 Pa. 208. 

Construction of laws regulating con¬ 
duct of elections as mandatory or 
directory generally see infra § 

214. 

53. Pa.—^In re Cramer’s Election, 
supra. 

54. Cal.—Laird v. Boothe, 135 P. 

703, 22 Cal.App. 569. 

55. S.C.—State V. State Bd. of Can¬ 
vassers, 68 S.E. 676, 86 S.C. 451. 

56- Conn.—Conaty v. Gardner, 52 A. 

416, 75 Conn, 48. 

S.C.-=-State V. State Bd. of Can¬ 
vassers, 68 S.E. 676, 86 S.C. 451. 

57. Tenn.—^Vertrees v. State Bd. of 
Elections, 214 S.W. 737, 141 Tenn. 

645. 

58. N.C.—^Foushee v. Christian, 25 
S.E. 793, 119 N.C. 159. 

20 C.J. p 172 note 9. 

59. Tenn.—^Vertrees v. State Bd. of 
Elections, 214 S.^W. 737, 141 Tenn. 

645. 


a specified number of boxes®^ and to keep the same 
locked, or otherwise well secured, until the election 
is finished,®^ and the courts have upheld the validity 
of statutes requiring boxes to be located a speci¬ 
fied distance from election officers.®® 

It is improper so to maintain or arrange the bal¬ 
lot box as to defeat the secrecy of the vote.®i 
Number of boxes. It has generally been held 
that failure to comply with provisions in regard 
to the number of ballot boxes is no cause for re¬ 
jecting the return unless the result has been affect¬ 
ed thereby.®^ Power to provide “a box” implies 
power to provide “boxes” when necessary to hold 
a full and fair election,®® and, under statutes pre¬ 
scribing the character of receptacle as a uhit in 
which ballots shall be deposited, and not purport¬ 
ing to deal with the number of boxes, it is proper 
for a judgment to authorize the county clerk to 
provide enough boxes to accommodate the number 
of votes which may be cast.®^ Even where the 
supplying of more than one or a certain number 
of boxes is deemed to be illegal®® or of doubtful 
legality,®® the election is not thereby rendered void 
where the result has not been affected by such ir¬ 
regularity. In case a proposition is to be voted 
on at a general election, it is customary to provide 
separate ballot boxes for the reception of the votes 
on such proposition,®^ but the supplying of two 
ballot boxes at an election on one proposition, one 
box for the reception of ballots cast in favor of 
the proposition and the other for the reception of 
ballots cast against it, destroys the secrecy of the 
ballot and renders the election void.®® 

where fact that all votes were count¬ 
ed irrespective of slot was not dis¬ 
closed.—^Withers v. Board of Com’rs 
of Harnett County, supra. 

62. Tex.—Fowler v. State, 3 S.W. 
255, 68 Tex. 30—Chapman v. State, 
39 S.W. 113, 37 Tex.Cr. 167. 

20 C.J. p 172 note 11. 

63. Tenn.—^Vertrees v. State Bd. 
of Elections, 214 S.W. 737, 141 
Tenn. 645. 

20 C.J. p 172 note 12. 

64b Ky.—State Board of Election 
Com’rs V. Coleman, 29 S.W.2d 619, 
235 Ky. 24. 

U.S.—^U. S. V. Nicholson, C.C.La., 
27 F.Cas.No.15,877, 3 Woods 215— 
Sloan V. Rawles, Smith ELCas. 
144. 

66. U.S.—Weil V. Calhoun, C.C.Ga., 
25 F. 865. 

67. Mich.—^Attorney General v. Iron 
County, 31 N.W. 539, 64 Mich. 607. 

N.J.—Siedler v. Hudson County, 45 
N.J.Law 462. 

68. S.C.—State v. State Bd. of Can¬ 
vassers, 59 S.E. 145, 78 S.C. 461,. 


Duplicate keys 
Under statute relating to ballot 
boxes only one set of keys, one of 
which shall be fitted to only one lock 
in each box, is required, and dupli¬ 
cate sets of three locks may be used 
on each box for each precinct in 
county.—State Board of Election 
Com’fs V. Coleman, 29 S.W.2d 619, 
235 Ky. 24. 

60. Ky.—State Board of Election 
Com’rs V. Coleman, supra. 

61. N.C.—Withers v. Board of 
Com’rs of Harnett County, 146 S. 
E. 225, 196 N.C. 535. 

labeling of slots 

Maintenance of ballot box with 
separate slots labeled for and against 
tax was held to render school dis¬ 
trict tax election void as depriving 
electorate of secrecy.—^Withers v. 
Board of Com’rs of Harnett County, 
supra. 

Waiver not shown 
Voters at election at which bal¬ 
lot boxes were maintained with sep¬ 
arate slots for and against tax 
were held not to waive secrecy, 
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§ 195. -Voting Booths 

Voting booths should be provided in compliance with 
statutory regulations, and failure to observe mandatory 
regulations of this character may invalidate the election. 
On the other hand, failure to provide booths, or sufficient 
booths, will not necessarily prove fatal where such fail¬ 
ure does not violate the requirement of secrecy nor 
cause other injury. 

For the purpose of preserving the secrecy of 
the ballot the polling places are usually required 
to be provided with compartments, or booths, each 
of sufficient size to accommodate one voter at a 
time, and so constructed that the voter is screened 
from observation while preparing his ballot, and 
there should be at least a substantial compliance 
with such requirements and, where the statute 
requiring voting booths or their equivalent is con¬ 
strued as mandatory, failure to observe its provi¬ 
sions will invalidate the electionJO Where the 
booths are so constructed that they fail to offer 
even substantial secrecy and seclusion, the election 
may be vitiated,*^! and the absence, of booths will 
invalidate the election where such absence re¬ 
sults in destroying secrecy.^2 Permitting voters 
to go into a large room out of the observation of 
election officers to vote without any safeguards for 
secrecy of the ballot may void the election as to 
the precinct in which this was done.'^^ 

On the other hand, it has *been held that irregu¬ 
larity or misconduct of officials in providing fa¬ 


cilities and arranging voting booths will not in¬ 
validate the election in the absence of injury.74 
Where there has been a substantial compliance with 
the requirement of secrecy, the election may be up¬ 
held despite failure to comply strictly with the law 
as to rooms and booths,'^^ as where there was a 
failure to provide the requisite number of booths,^® 
or to provide'booths of an adequate character com¬ 
plying with the law,77 or to provide booths equip¬ 
ped with curtains or doors.*^® It is even held that 
the failure to provide any booths is not necessarily 
fatal to the election.*^® It has also been held that 
despite lack of secrecy at the polls resulting from 
absence of booths, the election may be upheld in 
the absence of a showing that there was intimida¬ 
tion.®® 

Guard rails. Failure to comply with statutory 
regulations requiring guard rails does not invali¬ 
date the election in the absence of resultant in¬ 
jury.® ^ 

§ 196. -Instruction Cards 

Instruction cards furnished to electors should be 
clear and unambiguous. 

A statute requiring that cards should be printed 
and^furnished to the officers of election containing 
full instructions to the electors as to the manner of 
obtaining and preparing ballots, but which is am¬ 
biguous as to certain instructions, is not complied 


14 L.R.A.,N.S., 850, 13 Ann.Cas. 
1133.. 

69. Ky.—Felts v. Edwards, 204 S. 
W. 145, ISl Ky. 287. 

20 C.J. p 173 notes 19, 20. 

70. Ga,—Moon v. Seymour, 186 S.E. 
744, 182 Ga. 702. 

71. Ky.—Allen v. Griffith, 169 S.W. 
1003, 160 Ky. 528. 

Philippine.—Gardiner v. Romulo, 26 
Philippine 521. 

72. Ky.—Smith v. Jones, 299 S.W. 
170, 221 Ky. 546. 

Voters in close proa±Qiity 
Election conducted without par¬ 
tition between voting places where 
voters were standing practically 
shoulder to shoulder as they cast 
their ballots was held not to be a 
secret ballot election, requiring vote 
in precinct to be thrown out.—Smith 
v. Jones, supra. 

Exposure of ballot and marking out¬ 
side booth is discussed generally 
infra § 206. 

73. Ky.—Johnson v. Hall, 121 S.W. 
2d 935, 275 Ky. 395. 

74. S.D.—Perrott v. Bayllss, 213 N. 

W, 732, 51 S.D. 324—Fullerton v. 
Smizer, 213 N.W. 730, 51 S.D. 

320. 


Tenn.—Barham v. Denison, 17 S.W. 

2d 692, 159 Tenn. 226. 

Tex,—McBride v. Cantu, Civ.App., 
143 S.W.2d 126—State v. Fletcher, 
Civ.App., 50 S.W.2d 450, error dis¬ 
missed—^Altgelt V. Callaghan, Civ. 
App., 144 S.W. 1166. 

Crowding 

Vote of precinct will not be 
thrown out for merely technical dis¬ 
regard of requirements as to crowds 
around polling place and arrange¬ 
ment of booths.—^Eversole v. Craft, 
287 S.W. 965, 216 Ky. 500. 

75. Ky.—Muncy v. Duff, 239 S.W. 49, 
194 Ky. 303. 

20 C.J. p 173 note 23. 

76. Ky.—Skain v. Milward, 127 S. 
W. 773, 138 Ky. 200. 

77. Iowa.—Younker v. Susong, 156 
N.W. 24, 173 Iowa 663. 

Wash.—^Moyer v. Vandeventer, 41 P. 
60, 12 Wash. 377, 1-6 Am.S.R. 900, 
29 L.R.A. 670. 

Previous custom 

Failure of election officers to pro¬ 
vide adequate booths did not re¬ 
quire exclusion of returns, where 
election was held according to previ¬ 
ous custom and booths were not 
called for.—^Barham v. Denison, 17 S. 
W.2d 692, 159 Tenn. 226. 
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78- Ky.—Pelts v. Edwards, 204 S. 
W. 145, 181 Ky. 287—Pace v. Reed. 
128 S.W. 891, 138 Ky. 605. 

20 C.J. p 173 note 23. 

79. Ala.—Patton v. Watkins, 31 So. 
93, 131 Ala. 387. 90 Am.S.R. 43. 

Substantial secrecy 
On substantial compliance with the 
statutory requirements for secret 
voting, as where the voters were 
several feet apart while marking bal¬ 
lots, and the absence of intimida¬ 
tion or fraud, the election may be 
upheld despite absence of any vot¬ 
ing booths.—Revis v. Duff, 122 S.W. 
2d 518, 275 Ky. 626. 

Practice not approved 
Practice of allowing voters to go 
into a room- adjoining the one in 
which election officers were located 
to mark their ballots where places 
arranged for voting did hot meet 
fully the requirements for permit¬ 
ting the voter to cast a secret bal¬ 
lot is not approved.—^Revis v. Duff, 
supra. 

80. Or.—^Links v. Anderson, 168 F 
605, 1182, 86 Or. 508. 

81. Ill.—Weston v. Markgraf, 160 N, 
E. 215, 328 Ill. 576. 

Tex.—State v. Fletcher, Clv.App., 
50 S.W.2d 450, error dismissed. 
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with by printing on such cards the mere language 
of the statute.®2 

§ 197. - Registration or Poll Lists 

Statutory requirements relative to possession of regis¬ 
tration or poll lists by election officials conducting an elec¬ 
tion, and as to the signing of poll books by voters, must 
be observed when mandatory; but irregularities in such 
respects will neither disentitle the voter to cast his ballot 
nor invalidate the election where there is no injury and 
where the statute is construed as merely directory. 

In some jurisdictions statutes requiring the reg¬ 
istration books or a list of voters, or copy thereof, 
to be in the possession of the election officers on 
election day are construed to be mandatory,®® but 
in others statutes imposing such a requirement are 
held to be directory oiily.®^ In the absence of a 
mandatory statute, an irregularity in this regard 
will not vitiate an election fairly conducted and 
participated in only by qualified voters.®® A reg¬ 
istration list made and furnished under the provi¬ 
sions of a statute which is applicable to the elec¬ 
tion in question is a proper list to be furnished to 
the officers or managers of the election.®® Where 
the proper officials fail to comply with their duty 
to have registration cards of qualified voters at the 
election place, it has been held that substitution 
of affidavits to, duplicate registration forms for 
missing registration cards is unauthorized,®*^ but 
that the voter whose registration card may be miss¬ 
ing at the time and place of election may apply to 
any judge of a court of common pleas for an order 
to require the election officers to receive his vote, 
the voter satisfying the judge of the prior exis¬ 
tence of a valid record,®® and that the requirement 
of the statute as to registration cards is merely to 
aid in the proof of the existence of the record, 
which may be proved in other ways than by the 
registration card.®® 

Thne of delivering list or entering name. Poll 


tax lists should be delivered to election boards with¬ 
in the period which may be required by applicable 
statutes.®® In the absence of fraud, a mere irreg¬ 
ularity in respect of the time of entering the name 
of a voter on the poll list will not disentitle him 
to vote.®l 

Signing by voter. Where statutory provisions 
requiring voters to sign the list in the poll book are 
construed as mandatory, failure of the voter to do 
so disentitles him to receive or vote a ballot,®® 
and, where such feature is totally departed from, 
the election will be void.®® Signing by the elec¬ 
tion officials instead of the voter does not constitute 
a substantial compliance with the statute.®^ On the 
other hand, where the statutory provision as to 
signing of the list or poll book by the voter is con¬ 
strued as merely directory, failure of the voters 
to sign will not, in the absence of resultant injury, 
invalidate the election.®® 

Comparison of signatures and inspection of 
books. Statutes imposing on election officers the 
duty to compare the signature of the voter in the 
poll book with his signature in the permanent reg¬ 
istration book have been construed as merely di¬ 
rectory.®® Under statutes providing for inspection 
of poll books by the superintendent of elections, the 
terms ''poll books” and "registry books” are not 
interchangeable, the poll books being those signed 
by the voter at the time of balloting, and the “reg¬ 
istry books” being those signed by the voter at the 
time that he is originally listed as such, as under 
permanent registration ■laws;®7 and, where such 
statutes authorize the cpurt in a proceeding for 
such purpose to compel production of the poll 
books, and nothing more, the court is without ju¬ 
risdiction in such statutory proceeding to consider 
alleged violations of the law by a clerk in burning 
the poll books.®® 


82. N.D.—state v. Harmon, 137 N. 
W. 427, 23 N.D. 513. 

Instructions on ballot see supra § 
156. 

83. N.D.—Pitzmaurice v. Willis, 127 
N.W. 95, 20 N.D. 372: 

84k Pa.—^In re Wheelock, 82 Pa. 
297. ' 

8Sk Ind.—Black v. Smith, 200 N.B. 

215, 209 Ind. 571. 

20 C.J. P 173 note 31. 

Zrxegixlaxity in. issuance of xeffistra- 
tion card 

Failure of municipal registrar to 
require production of county regis¬ 
tration certificate before issuing 
municipal registration certificate did 
not invalidate the latter nor dis¬ 


qualify registrant from voting in 
municipal election.—^Hunter v. Town 
of West Greenville, 144 S.B. 62, 146 
S.C. 338. 

83. Ga.—Stewart v. Bacon County, 
95 S.E. 983, 148 Ga. 105. 

87. Pa.—^In re General Election in 
City and County of Philadelphia on 
November 8, 1938, 2 A.2d 301, 332 
Pa. 467. 

88. Pa.—In re General Election in 
City and County of Philadelphia on 
November 8, 1938, supra. 

89. Pa.—In re General Election in 
City and County of Philadelphia 
on November 8,' 1938, supra. 

9a Tex.—Yett v. Cook, 281 S.W. 837, 
116 Tex. 205, reversing, Clv.App., 
274 S.W. 196. 


91. Ill.—Boland v. City of La Salle, 
19 N.E.2d 177, 370 Ill. 387. 

92. Miss.—Hayes v. Abney, 188 So. 
533, 186 Miss. 208. 

93. Miss.—^Hayes v. Abney, supra. 

94. Miss.—Hayes v. Abney, supra. 

95. Ind.—Black v. Smith, 200 N.E. 
216, 209 Ind. 571. 

96. N.J.—Petition of Glee, 196 A. 
476, 119 N.J.Law 310. 

97. N.J.—^Application of Superin¬ 
tendent of Elections in Hudson 
County, 15 A.2d 813, 125 N.J.Law 
246. 

98. N.J.—^Application of Superin¬ 
tendent of Elections in Hudson 
County, supra. 
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§ 198. Time for Voting; Opening and Clos¬ 
ing Polls 

While In some cases statutes regulating the time of 
opening and closing polls have been held mandatory, 
in other cases such statutes, to some extent at least, 
have been held directory. 

Statutory provisions relative to the time or date 
for holding an election have been construed as 
mandatory,^® as are provisions regulating the time 
when a voter may cast his ballot,^ and provisions 
specifying the hours for opening^ and closing^ the 
polls; and accordingly it has been held that a vote 
cast before the time for the opening of the poll 
has arrived and before any commissioners of elec¬ 
tion have arrived is no vote;^ that the reception 
of a vote after the polls have been closed at the 
proper time is erroneous;5 that votes cast after 
the closing hour are illegal;® and that, where such 
votes are susceptible of separation from the timely 
votes, they may be excluded in determining the 
election results,*^ or in a proper case and where 
the percentage of late votes exceeds a specified 
proportion of the whole, the election may be held 


void.® 

On the other hand, statutory provisions as to the 
time of opening and closing the polls have been 
held so far directory that the election is not vitiated 
by an irregularity in this respect which does not 
deprive a legal voter of his vote or admit a dis¬ 
qualified person to vote® or which does not affect 
the result,!® and a deviation from the terms of a 
statute directing that polls open and close at cer- 
'tain hours will not vitiate the election unless it is 
shown that it was fraudulently done,!! or unless 
the statute in express terms makes the hours of 
opening and closing the polls essential to a valid 
election.!® An election will not be vitiated because 
the polls were kept open after the hour fixed for 
closing in the absence of evidence that any votes 
were cast after that hour,!® or that sufficient votes 
were cast after such hour to change the result.!^ 
However, if the departure from the provisions of 
the statute in regard to the time for opening or 
closing the polls is such that it must be deemed to 
have affected the result, the election must be held 
invalid,!® as, for instance, where delay in opening 


99. Tex.—Clark v. Stubbs, Civ.App.. 

■ 131 S.W.2d 663. 

1 . Tex.—Clark v. Stubbs, supra. 

2. Ky.—Caudill v. Stidham, 54 S. 
W.2d 654, 246 Ky. 174. 

3. Ky.—Hogrg v. Caudill, 71 S.W.2d 
1020, 254 Ky. 409—Caudill v. Stid¬ 
ham, 54 S.W.2d 654, 246 Ky. 174. 

4. La.—Lower Terrebonne Refining 
& Mfgr. Co. V. Police Jury of Par¬ 
ish of Terrebonne, 40 So. 443, 115 
La. 1019. 

20 C.J. p 174 note 41. 

5. N.H.—Attorney General v. Fol¬ 
som, 45 A. 410, 69 N.H. 556. 

Pa.—^In re Conduct of Elections, 26 
Pa.Dist. & Co. 278. 

G. Ky.—Caudill v. Stidham, 54 S.W. 
2d 654, 246 Ky. 174. 

7. Ky.—Hogg V. Caudill, 71 S.W. 
2d 1020, 254 Ky. 409—Varney v. 
Justice, 6 S.W. 457, 86 Ky. 596, 
9 Ky.L. 743. 

8. Ky.—Caudill v. Stidham, 54 S. 
W.2d 654, 246 Ky. 174. 

9. Del.—^McComb v. Dutton, 122 A. 
81, 2 W.W.Harr. 255. 

Ill.—^People V. Sackett, 184 N.E. 646, 
351 Ill. 363. 

N.M.—^Davy v. McNeill, 240 P. 482, 
491, 31 N.M. 7, quoting Corpus Jii- 

3Cl8. 

20 C.J. p 173 note 34. 

Daylight saving time 
Opening and closing the polls by 
daylight saving instead of by stand¬ 
ard time did not vitiate an election 
even if regarded as an irregularity, 
especially where there was nothing 
to show that daylight saving time 


was not the time recognized and ac¬ 
cepted in the election district nor 
any law defining legal time or mak¬ 
ing standard time the only legal 
time, the election statute merely pre¬ 
scribing the hours during which the 
polls should be open without saying 
either “standard” or “daylight” time. 
—McComb V. Dutton, 122 A. 81, 2 W. 
W.Harr., Del., 255. . 

Voters within polling place after 
closing hour 

Permitting voting after time for 
closing polls, no fraud being shown, 
and voters between within polling 
places before closing time, waiting 
for opportunity to vote, did not re¬ 
quire rejection of entire precinct 
vote.—In re Eckert’s Election, 162 A. 
223, 308 Pa. 375. 

10. Ga.—Ramsey v. Mingledorff, 184 
S.B. 322, 324, 181 Ga. 803, citing 
Corpus Juris. 

N.M.—Davy v. McNeill, 240 P. 482, 
491, 31 N.M. 7, quoting Corpus 
Juris. 

Ohio.—Link v. Karb, 14 Ohio N.P., 
N.S., 244 affirmed 104 N.E. 632, 89 
Ohio St. 326. 

Or.—State v. Hayworth, 53 P.2d 1048, 
1050, 152 Or. 416, citing Corpus Ju¬ 
ris. 

Pa.—In re Petition of Patterson, 
85 Pittsb.Leg.J. 797. 

20 C.J. p 174 note 35. 

Premature closing 
Election of school district trustee 
was held not rendered void, so as to 
authorize calling of second election, 
merely because polls were closed 
twenty-five minutes before time an¬ 
nounced, where it was not shown 
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that different result would have fol¬ 
lowed keeping polls open another 
twenty-five minutes.—Ramsey v. 
Mingledorff, 184 S.E. 322, 181 Ga. 
803. 

11. Ill.—People V. Sackett, 184 N.E. 
646, 351 Ill. 363. 

12. Ill.—^People V. Sackett, supra. 

13. Minn.—Soper v. Sibley County. 
48 N.W. 1112, 46 Minn. 274. 

N.M.—Davy v. McNeill, 240 P. 482, 
491, 31 N.M. 7, quoting Corpus 
Juris. 

14. N.M.—^Davy v. McNeill, supra, 
quoting Corpus Juris. 

20 C.J. p 174 note 37. 

Inadvert euce 

An election is not invalidated by 
the polls being inadvertently kept 
open a few minutes after closing 
time, not enough votes being cast 
in that time to affect the result.— 
State V. Consolidated Independent 
School Dist. of Mediapolis, 186 N.W. 
426, 193 Iowa 856. 

15. La.—White v. Livingston Parish 
School Board, 111 So. 700, 163 La. 
266. 

N.M.—Davy v. McNeill, 240 P. 482, 
491, 31 N.M. 7, quoting Corpus Ju¬ 
ris. 

20 C.J. p 174 note 38. 

Beopenlng polls and receiving votes 
for two hours 

Action of managers of election of 
trustees in school district in re¬ 
opening the polls ten or fifteen min¬ 
utes after designated closing hour, 
and permitting voters to cast ballots 
for approximately two hours after 
ballot box should have been closed 
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the polls prevented some electors from voting,^® 
or where uncertainty exists as to the number of 
votes cast after the polls should have been closed.^'^ 

Ballots cast and accepted after premature clos¬ 
ing of the polls should be counted.^® Under some 
statutes failure of election officers for five hours 
to open polls gives the citizens present the right 
to elect another board and proceed to hold such 
election.19 A statute providing for closing the 
polls in cities of a certain class earlier than else¬ 
where is not unconstitutioiial.20 

Temporary closing. The closing of the polls for 
an hour spent at dinner by the officers of election 
and then reopening the polls and keeping them open 
for the rest of the day constitutes a departure from 
statutory provisions but docs not invalidate the 
election where it appears that no fraud was prac¬ 
ticed and no substantial right violated .21 

Failure to open in certain precincts. The failure 
to open and hold an election in each precinct of the 
civil division in which the election is being con¬ 
ducted will vitiate the election if it appears that the 
votes of the precincts in which no polls were 
opened might have changed the result other¬ 
wise such omissions will be considered as mere ir¬ 
regularities which will not vitiate the election.^3 

Presence of officials. Under applicable statutes 
it has been held that the polls should not be opened 
until at least one of each party’s election officers 
is present or the vacancy filled as provided by stat¬ 
ute if none appears within a designated period,^^ 


§ 199. Place of Voting 

statutory regulations governing place of voting are 
subject to strict enforcement and may be construed as 
mandatory before the election. After the election, how¬ 
ever, such regulations are ordinarily construed as merely 
directory. 

Statutes regulating the place for holding elec¬ 
tions have been construed as mandatory,25 and 
subject to strict enforcement in direct actions in¬ 
stituted before the election.26 Polling places are 
either designated by statute or by officials, boards, 
or courts, acting under statutory authority, and the 
general rule is that, when the place has been fixed, 
an election held at a different place is absolutely 

void. 2 7 

On the other hand, after the election statutory 
requirements as to the place of holding the same 
may become directory unless it appears that failure 
to hold the election in the place designated resulted 
in fraud and prevented the voters from freely and 
fully expressing their will.28 Laws regulating the 
place of voting and holding elections are open to a 
liberal construction to the end that elections fairly 
held and affording the voters a fair opportunity 
to exercise their franchise will be upheld,29 and the 
polls need not be opened and the election conducted 
in the very building designated,20 and a slight 
change in the voting place ought not to render an 
election void where it was in all other respects reg¬ 
ular and conducted according to law, especially 
when it appears that no one was prevented from 
voting at such election on account of the change .21 


and in keeping polls open for two 
hours beyond statutory hour of clos¬ 
ing could not be Justified or excused, 
even though there was no suggestion 
of fraud.—^Easier v. Blackwell, 10 S. 
B.2d 160, 195 S.C. 15. 

18. N.M.—Davy v. McNeill, 240 P. 
482, 491, 31 N.M. 7, quoting Cor¬ 
pus Juris; 

20 C.J. p 174 note 39. 

17. N.M.—^Davy v. McNeill, supra, 
quoting Corpus Juris. 

Pa.—-re Locust Ward Contested 
Election, 3 Pa.L.J.R. 11, 4 Pa.L.J. 
341. 

18. Mo.—^Lankford v. Gebhart, 32 S. 
W. 1127, 130 Mo. 621, 51 Am.S.R. 
585. 

20 C.J. p 174 note 43. 

19- Ill.—Foltz V. People, 118 Ill.App. 
557. 

20. Ohio.—Gentsch v. State, 72 N.E. 
900, 71 Ohio St. 151. 

21. Ala.—Patton v. Watkins, 31 So. 
93, 131 Ala. 387, 90 Am.S.R. 43. 

20 C.J. p 174 note 48. 

28. Tenn.—^Marshall v. Kerns, 2 
Swan 68. 


Tex.—^Ex parte Kennedy, 3 S.W. 144, 
23 Tex,App. 77. 

23. N.C.—^Hendersonville v. Jordan, 
63 S.E. 167, 150 N.C. 35. 

20 C.J. p 174 note 50. 

24. Ky.—Land v. Land, 50 S.W.2d 
518, 244 Ky. 126. 

25. Ala.—^Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

Idaho.—Harper v. Dotson, 187 P. 270, 
32 Idaho 616. 

Tex.—Fowler v. State, 3 S.W. 255, 
68 Tex, 30—Clark v. Stubbs, Civ. 
App., 131 S.W.2d 663. 

Application to election of city com¬ 
missioners 

Constitutional and statutory pro- 
I visions governing the place of vot¬ 
ing have been held applicable to 
elections of city commissioners, not 
being in confiict with statutes gov¬ 
erning the commission form of gov¬ 
ernment.—Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

26. Okl.—Semke v. Wiles, 224 P. 
312, 101 Okl. 105. 

Place of holding election considered 
in connection with the calling or 

284 


ordering of the election and no¬ 
tice thereof see supra § 78. 

27. Ariz.—^Johnstone v. Robertson, 

76 P. 465, 8 Ariz. 361. 

Cal.—^Knowles v. Yates, 31 Cal. 82. 
Mont.—^Heyfron v. Mahoney, 24 P. 

93, 9 Mont. 497, 18 Am.S.R. 757. 

20 C.J. p 102 notes 14, J.6. 

28. Okl.—Semke v. Wiles, 224 P. 
312. 101 Okl. 105. 

29. Mo.—State ex rel. Marlowe v. 
Himmelberger-Harrison Lumber 
Co., 58 S.W.2d 750, 332 Mo. 379. 

30. N.D.—Elvick v. Groves, 118 N. 
W. 228, 17 N.D. 561. 

20 C.J. p 103 note 17. 

31. Ariz.—Chenoweth v. Earhart, 
127 P. 748, 14 Ariz. 278. 

Ark.—Bordwell v. State, 91 S.W. 555, 

77 Ark. 161. 

20 C.J. p 103 note 18. 

Changing voting place for comfort 
In the absence of fraud or denial 
of the franchise to qualified voters, 
an election will not be' invalidated 
because the commissioners of elec¬ 
tion removed the ballot box and elec¬ 
tion material from the regular vot- 
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To maintain the integrity of elections it is im¬ 
portant that every ballot be cast in the proper 
precinct votes cast in a precinct other than 
that in which the voter resides and is registered 
may be void,^^ and, even though a voter does not 
vote elsewhere, he may not cast his vote in the 
wrong precinct.®^ Where, however, boundary lines 
are not definitely known and there is a resultant 
doubt as to the precinct in which a person is en¬ 
titled to vote, the voter may elect the precinct in 
which he will vote,35 but, having made his choice, 
must adhere thereto.36 While in some,37 but not 
in other,38 jurisdictions the statutes in terms make 
it the plain duty of the proper authorities to locate 
a polling place within the election district or pre¬ 
cinct, yet there is a vast difference between compell¬ 
ing a performance of this duty by judicial process 
and rejecting the returns of the precinct because 
of an irregularity in locating the polling place out¬ 
side the precinct,33 and the rule is that, where the 
polling place selected by the proper officers is out¬ 
side of the election district, the electors of the dis¬ 
trict who vote thereat are not disfranchised on 
that account, if the election is otherwise lawfully 
conducted.^® Even where the constitution of the 
state restricts the right to vote to the election dis¬ 
trict wherein the elector resides, yet where a dis¬ 
tinction between an election district and an election 
precinct is recognized votes cast at a polling place 
outside the precinct but within the district are not 
to be rejected.4i Where a majority of the qualified 
electors vote at the place designated by the proper 
authorities, the fact that a minority cast their bal¬ 
lots at an unauthorized place does not render the 
election void.42 


§ 200 

§ 200. Persons Entitled to Be Present; 
Watchers and Challengers 

a. In general 

b. Challengers, watchers, and police 
a. In General 

While unauthorized persons should be excluded fronrr 
the polling place and its environs, their presence will not 
invalidate the election in the absence of resultant injury. 

Unauthorized persons should be excluded from the 
polling place ;^3 the mere fact that a man happens 
to be representing his party as a precinct captain 
or outside worker does not entitle him to enter 
unless on invitation of the election officers and 
then for a lawful purpose and to avoid crowd¬ 
ing no greater number of voters should be allowed 
in the polls than there are booths to accommo- 
date.45 Admission to the polling place of unau¬ 
thorized persons may result in the rejection of the 
entire vote, especially where there has been an op¬ 
portunity for the practice of fraud.*^® Whether 
persons other than the election officers and the 
voters may lawfully be present in a voting place 
depends on the provisions of the particular stat¬ 
ute.^ An otherwise proper election may not be 
voided because of the presence of unauthorized 
persons where no substantial harm resulted.'*® 

Statuses forbidding electioneering within a desig¬ 
nated distance of polling places, such as statutes 
providing that no one other than election officers and 
challengers shall remain within a certain distance 
except when voting, are reasonable police regula¬ 
tions designed to preserve order^® and to maintain 
the secrecy of the ballot,®® and have been construed 
as directory and not mandatory, so that an election 
otherwise proper will not be vitiated by a techni¬ 
cal violaiion of such a statute.®^ The presence of 


ing place, which was not provided 
with heat or light, to a near by resi¬ 
dence of one of siich commission¬ 
ers in order to protect themselves 
against cold and inclement weather. 
—^Womack v. Nettles, 99 So. 290, 155 
La. 359. 

32. Ohio.—Jolly v. Deeds, 21 N.E.2d 
lOS, 135 Ohio St. 869. 

Pa.—In re Election District of Char- 
tiers Tp., 18 Wash.Co. 17. 
Residence in precinct as affecting 
eligibility of voter see supra § 
19. 

33. Okl.—Hunger v. Town of Wa- 
tonga, 233 P. 211, 106 Okl. 78. 

34. Ohio.—Jolly v. Deeds, 21 N.E.2d 
108, 135 Ohio St. 369. 

35. Ky.—Stice v. Parsley, 290 S.W. 
471, 217 Ky. 653. 

36' Ky.—Stice v. Parsley, supra. 

37. N.ID.—^Kerlin v. Devils Lake, 141 


N.W. 756, 25 N.D. 207, Ann.Cas. 
1915C 624. 

38. Ill.—People V. Graham, 108 N.E. 
699, 267 Ill. 426, Ann.Cas.l912C 391. 

39. Md.—Smith v. Hackett, 98 A. 
140, 129 Md. 73. 

40. Ill.—People V. Graham, 108 N. 
E. 699, 267 Ill. 426, Ann.Cas.l916C 
391. 

20 C.J. p 103 note 22. 

41. Md.—Smith v. Hackett, 98 A. 
140, 129 Md. 73. 

42. Ala.—Mizell v. State, 55 So. 884, 
173 Ala. 434. 

43. Ky.—Taylor v. Neutzel, 295 S. 
W. 873, 220 Ky. 510. 

44. Ky.—Taylor v. Neutzel, supra. 

45. Ky.—Taylor v. Neutzel, supra. 

46. Mich.—^Attorney General v. Kir¬ 
by, 79 N.W. 1009, 120 Mich. 592. 

20 C.J. p 175 note 59. 
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47. Ohio.—Oliver v. Bode, 6 Ohio 
S. & C. P. 57, 3 Ohio N.P. 298. 

Challengers, watchers, and police see 
infra subsection b. 

48. Ky.—Feld v. Prewitt, 118 S.W. 
2d 700, 274 Ky. 306. 

Dlschargiiig duties of election, offi¬ 
cials 

The charge that unauthorized per- ' 
sons participated in discharge of du¬ 
ties of election boards is not ground 
for voiding election.—Petition of 
Clee, 196 A. 476, 119 N.J.Law 310. 

49. N.J.—State V. Black, 24 A. 489, 
1021, 54 N.J.Law 446, 16 L.R.A. 769, 
affirmed 51 A. 1109, 65 N.J.Law 
688 . 

50. Ky.—Feld v. Prewitt, 118 S.W. 
2d 700, 274 Ky. 306. 

51. Ky.—Feld v. Prewitt, supra. 

S.D.—^Perrott v. Bayliss, 213 N.W. 

732, 51 S.D. 324—Fullerton v. 
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a candidate, without proper credentials, within the 
area around a polling place prohibited for elec¬ 
tioneering is highly improper but does not neces¬ 
sarily invalidate the election.^s It is not objection¬ 
able electioneering to print in the notice of a city 
bond election a statement that the city is without 
funds for certain purposes and to post such notices 
near the polling places.^S 

b. Challengers, Watchers, and Police 

Challengers and watchers may generally be present 
at the polls during the conduct of an election, but refusal 
to permit their presence will not necessarily Invalidate the 
same. The presence of police may be permitted under 
statute or the necessities of the case, although in the 
absence of either they are generally not allowed except 
to cast their own ballots. 

As a rule, the several political parties are enti¬ 
tled to have challengers present at the polls while 
they are open,^^ although a refusal of the judges 


to allow an elector to be present in the room as a 
challenger is not ground for throwing out the votes 
of the precinct, in the absence of evidence that any 
injustice resulted.^® Political parties are also gen¬ 
erally permitted to have watchers present in each 
poiling place during the count,®® and, if the watch¬ 
ers appointed by the court are refused admission, 
the court will enforce its order that they be ad¬ 
mitted;®*^ but it seems that statutes authorizing 
watchers at elections do not apply to special elec¬ 
tions on abstract or economic questions of munici¬ 
pal government on which political parties them¬ 
selves divide.®® 

Designation and qualification of challengers. 
Persons acting as challengers and witnesses should 
be duly designated.®® A legal voter in the county 
is not disqualified from serving as challenger or 
inspector at a precinct therein^ because of his resi¬ 
dence in another precinct.®® 


Smizer, 213 N.W. 730, 61 S.D. 

320. 

Tex.—Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused. 

52. Ill.—Flowers v. Kellar, 153 N. 
• F. 351, 322 Ill. 265. 

53. Tex.—^Kempen v. Bruns, Civ. 
App., 195 S.W. 643. 

54. Ky.—Weaver v, Toney, 54 S.W. 
732, 107 Ky. 419, 21 Ky.L. 1157, 50 
L.R.A. 105. 

20 C.J. P 174 note 53. 

55. Kan.—Gilleland v. Schuyler, 9 
Kan. 569. 

Minn.—Soper v. Sibley County, 48 N. 
W. 1112, 46 Minn. 274. 

58. Ky.—Commonwealth v. Miller, 
33 S.W. 401, 98 Ky. 446, 17 Ky.L. 
1033. 

20 C.J. P 175 note 55. 

SistinctloiLs between watchers and 
overseers 

Baker Ballot L.1893 § 23 declares 
that each political party shall be al¬ 
lowed to appoint three electors to act 
as “watchers” in each voting place 
without expense to the county, one 
whom shall be allowed to remain 
in the room outside the inclosed 
space. It was held that the watch- 
3 rs so provided for were not the 
same as overseers of election, the 
jnly additional right given to watch¬ 
ers not possessed by ordinary voters 
>eing the right to be in the voting 
*oom. The watchers-also hold their 
position by virtue of appointment 
oy the political party, while the 
overseers are appointed by the court. 
—In re Parrish, 63 A. 460, 461, 214 
Pa. 63. 

zrnmber, zights, and duties 
Under statute, two dominant po¬ 
litical parties and each candidate 
voted for at general election were 
held entitled to designate to election 


commission and to have present one 
guard each for each group of count¬ 
ers, separately engaged in count and 
tabulation from beginning, during 
and to completion of counting and 
tabulating ballots of all precincts of 
county, where, because of size of 
county court clerk's office, counting 
and tabulating were required to be 
done in larger room than cferk's of¬ 
fice. The time of commencement of 
performance of duties and exercise 
of rights of guards of each of po¬ 
litical parties and also of each can¬ 
didate is the moment clerk receives 
ballot boxes and envelopes from pre¬ 
cinct election officers, and continues 
until all ballots are counted by elec¬ 
tion commissioners and those acting 
I with them. The duties and rights of 
such guards and of election com¬ 
missioners and those acting with 
them during count and tabulation of 
ballots commence simultaneously 
with act of county clerk or his rep¬ 
resentative, surrendering one or more 
of ballot boxes containing ballots to 
election commissioners and those 
acting with them, and guards may 
go with ballot boxes and envelopes, 
to whatever place or room they may 
be taken by county court clerk, his 
representative, or county election 
commissioners and those acting with 
them, and clerk, commissioners, and 
those acting with them must recog¬ 
nize guards' rights. From the mo¬ 
ment ballot box is opened and bal¬ 
lots surrendered by county court 
clerk or his representative to election 
commissioners or those acting, with 
them, and during entire time in 
which counting and tabulating take 
place, each guard must be accorded 
full opportunity to be constantly in 
sight of each ballot box and of bal¬ 
lots with unrestricted privilege to be 
(Continuously close enough to box 
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and ballots, whether in or out of 
box, to protect Integrity of ballots, 
but no guard may participate in 
count or tabulation of ballots, ex¬ 
cept with consent of commission.— 
Taylor v. Chandler, ‘ 86 S.W.2d 1038, 
261 Ky. 7. 

57. Pa.—In re Questions on Elec¬ 
tion, etc., Acts, 2 Brewst. 138. 

Xn Kentucky it has been held that 
the right to have an inspector rep¬ 
resenting a political party admitted 
to the voting place for the purpose 
of watching the count at an election 
is a political right not properly en¬ 
forceable by a court of equity.— 
Weaver v. Toney, 54 S.W. 732, 107 
Ky. 419, 21 Ky.L.. 1157, 50 L.R.A. 
105. 

58. Pa.—^In re Easton City Election 
Overseers, 12 Pa.Dist. 526, 17 York 
Leg.Rec. 40. 

59. Ohio.—State v. Farrell, 145 N. 
E. 324, 111 Ohio St. 353. 

Who may designate challengers 

(1) Chairman and campaign mana¬ 
ger of voluntary political organiza¬ 
tion, committees of which were not 
selected, as provided by statute, 
either by vote or by committeemen 
elected at primaries, cannot desig¬ 
nate witnesses and challengers.— 
State V. Farrell, supra. 

(2) Election officers have no au¬ 
thority to appoint a challenger, even 
though a county committee or chair¬ 
man has failed to do so, but the fact 
that an individual so appointed re¬ 
mained with the officers during the 
day does not invalidate the election, 
in the absence of any showing that 
his presence affected the result or 
prevented a fair election.—Muncy v. 
Duff, 239 S.W. 49, 194 Ky. 303. 

60. Ky.—^Hall v. Martin, 208 S.W. 
417, 183 Ky. 120. 
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Pres\ 2 nce of police. In the absence of statute 
there is no authority for the presence of police of¬ 
ficers at the polls,except for the purpose of cast¬ 
ing their own votes®^ or, in cases of actual neces¬ 
sity, for the purpose of preventing the commission 
of offenses or of preserving the public peace.63 A 
statute which authorizes the deputy United States 
marshal to preserve peace at the polls in congres¬ 
sional elections is a valid exercise of the federal 
legislative authority. 

§ 201. Mode of Voting in General 

a. In general 

b. Secrecy 

a. In General 

The method of voting should comply with governing 
provisions of constitution and statute. Proxy voting 
is ordinarily not allowed, and agreements for pairing are 
unenforceable. The method of voting by proportional 
representation is designed to secure minority representa¬ 
tion and has been held inapplicable to elections to fill 
vacancies. 

Generally speaking, the right to vote is not in¬ 
herent but is a right conferred by constitutional 
or statutory provisions and exercisable only in the 
mode and manner thereby directed.®®* Regulation 
of the manner of exercising the right to vote ordi¬ 
narily rests within the legislative power,®® and it is 
essential to the act of voting that there be a com¬ 
pliance with all the substantial requirements im¬ 
posed by statute as to the method of voting.®*^ The 
method of exercising the franchise should be such 
as to assure the voter freedom from extraneous 
influences.®* If a man votes twice at an election 
where he is entitled to vote only once, then both 


votes must be rejected,®® irrespective of the ques¬ 
tion whether such acts were done inter»tionally, ig¬ 
norantly, or by mistake."^® 

Enforcement of pairs. An agreement by voters 
to “pair off” and' absent themselves from the polls 
is not binding,and, on their offer to vote, their 
votes should be received if they are otherwise qual- 
ified.*^* 

Proxy voting. While the legislature may have 
the power to extend to voters the right or privilege 
of voting by proxy,73 it will not be deemed to have 
done so in the absence of a clear provision to such 
effect, and in the absence of such provision the 
courts will enforce the common-law rule which re¬ 
gards voting as a nondelegable, personal trust that 
cannot be exercised by proxy.74 

Proportional representation. The underlying 
principle of the system of proportional representa¬ 
tion, the validity of which has been considered su¬ 
pra § 9, is to secure minority representation in the 
legislative body to which elections may be made un¬ 
der such system,75 and the provisions of propor¬ 
tional representation laws have been held inapplica¬ 
ble to the filling of vacancies, which latter have 
been deemed still covered by the general election 
statutes.7® 

b. Secrecy 

It is a general rule, sometimes promulgated by con¬ 
stitutional and statutory provisions, that every voter 
may cast his vote in secrecy, although it has been held 
that secrecy is a privilege personal to the voter and 
subject to waiver by him. 

The general rule requires voting by secret bal- 
lot,77 although exceptions may be made in the case 


61- Ky.—Scholl V- Bell, 102 S.W. 

248, 125 Ky. 750, 31 Ky.L. 336. 

20 C.J. P 175 note 60. 

Interference by police as intimida^ 
tion see Infra § 220. 

62. Pa.—^In re Police at Polls, 3 Pa. 
Dist. 243, 15 Pa.Co. 166. 

63. Pa.—^In re Police at Polls, su¬ 
pra. 

64 . XJ.S.—Ex parte Siebold, Md.; 100 
U.S. 371, 26 L..Ed. 717. 

20 C.J. p 175 note 63. 

65- Del.—State ex rel. Green v. 
Holzmueller, Super., 5 A.2d 251. 

66. Pla.—^IVest v. Town of Lake 
Placid, 120 So. 361, 97 Pla. 127. 
N.J.—^In re Freeholders of Hudson 
County, 143 A. 536, 105 N.J.Law 
67, motion denied In re Hudson 
County, 144 A. 169, 106 N.J.Law 
62. 

Different methods 
The lesrislature has authority to 
provide different methods of exer¬ 


cising the elective franchise in differ¬ 
ent portions of the same county.— 

Mooney v. Phillips, 118 S.W.2d 224, 

173 Tenn. 398. 

Municipal elections 

Pla.—West V. Town of Lake Placid, 
120 So. 361, 97 Fla. 127. 

67- Mass.—O’Brien v. Board of Elec¬ 
tion Com’rs of City of Boston, 163 
N.E. 553, 257 Mass. 332. 

N.T.—People v. Keller, 155 N.T.S. 
976, 170 App.Div. 324, affirmed 111 
N.E. 1095, 216 N.Y. 741. 

68. N.C.—^Withers v. Board of 

Com’rs of Harnett County, 146 S.E. 
225, 196 N.C. 535. 

69. Ill.—^Widmayer v. Davis, 83 N.B.‘ 
87, 231 Ill. 42. 

70. Ill.—^Behrensmeyer v. Kreita, 26 
N.E. 704, 135 Ill. 591. 

71. Ill.—Piatt V. People, 29 Ill. 54. 

72. Ill.—Piatt V. People, supra. 

73. Del.—State ex rel. Green v. Holz¬ 
mueller, Super., 5 A.2d 251. 
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Power to make mles as not iuclndlnsr 
proxy voting 

The charter of a city, providing in 
part that the council should make 
rules and regulations concerning 
voting, did not empower the council 
to authorize voting by proxy at elec¬ 
tions, but merely imposed on coun¬ 
cil a duty to make provision for 
details of' elections.—State ex rel. 
Green v. Holzmueller, supra. 

74. Del.—State ex rel. Green v. 
Holzmueller, supra. 

75. N.Y.—Ross V. Cohen, 28 N.E.2d 
883, 283 N.Y. 388, affirming 21 N.* 
Y.S.2d 158, 259 App.Dlv. 1020, af¬ 
firming In re Ross, 21 N.Y.S.2d 
848, 175 Misc. 48. 

76. N.Y.—^Ross V. Cohen, supra. 

77. U.S.—Smith, v. Blackwell, D.C. 
S.C., 34 F.Supp. 989, affirmed, C.C. 
A.. 115 P.2d 186. 

Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 674 
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of persons who are illiterate, blind, or otherwise 
disabled,or under absentee voters laws consid¬ 
ered infra § 210. The constitutional provisions that 
all elections shall be ‘‘by ballot” imply secrecy of 
voting, as distinguished from viva voce voting.^s 
Constitutional provisions of this character have 
been construed as controlling all elections by the 
people,80 and it is not only competent for, but the 
clear duty of, the legislature to enact laws which 
will effect their purpose of secrecy.®^ It has been 
held that while a constitutional provision for se¬ 
crecy in voting is mandatory,82 statutes designed 
to effectuate the purpose of secrecy are merely di¬ 
rectory in prescribing means and methods to se¬ 
cure such end.88 In some jurisdictions secrecy of 
the ballot is regarded as a rule of public policy that 
cannot be waived,84 although other courts regard 
the right to secrecy as a personal privilege of the 
voter open to waiver85 and hold that in the absence 


of positive statutory provision to the contrary the 
voter may waive his constitutional right to cast his 
ballot in secrecy.88 Statutes designed to secure the 
secrecy and purity of the ballot have been construed 
as mandatory in their character and as binding on 
both the officials and the electors ;87 but, on the oth¬ 
er hand, it has been said that while provisions of 
election statutes requiring secrecy are highly im¬ 
portant and should be observed, they are not man¬ 
datory in the strict sense and that the question of 
whether an exposed ballot should be counted will 
depend on the circumstances attending the ex- 

posure.88 

Party affiliations. The requirement of secrecy re¬ 
lates to the vote actually cast and does not pre¬ 
clude a rule requiring a voter to reveal his party 
affiliation before receiving a ballot.89 


—Campbell v. Little, 66 S.W.2d 
67, 251 Ky. S12—Kean v. Whit¬ 
tle, 275 S.W. 818, 210 Ky. 273. 
Minn.—^N'elson v. Bullard, 194 N.W. 
308, 155 Minn. 419. 

N.D.—Grubb v. Dewing, 187 N.W. 
167, 48 N.D. 774. 

S.C.—Corn v. Blackwell, 4 S.E.2d 
254. 191 S.C. 183. 

Deposit of numbered ballots see in¬ 
fra § 204. 

Seq.TLireiaeiLt of secrecy conteiii- 
plates that no one but the voter 
shall see the voter cast his ballot.— 
Evans v. Reiser, 2 P,2d 616, 78 Utah 
253, rehearing denied 3 P.2d 253, 78 
Utah 307. 

Open, ballots 

Under a constitutional provision 
to the effect that the voter shall be 
left free to vote by open, sealed, 
or secret ballot, a rule requiring vot¬ 
ers to vote by open ballot, that is, to 
mark their ballots, openly, is invalid. 
—Hatfield v. Scaggs, 133 S.E. 109, 
101 W.Va. 425. 

78. Ky.—Kean v. Whittle, 275 S.W. 
818, 210 Ky. 273. 

Assistance of voters see infra § 208. 

79. Mo.—^Ex parte Oppenslein, 233 
S.W. 440, 289 Mo. 421. 

N.C.—^Withers v. Board of Com’rs of 
Harnett County, 146 S.E. 225, 196 
N.C. 535, quoting Corpus Jliris. 
.Tex.—^Wood V. State ex rel. Lee, 126 
S.W.2d 4, 133 Tex. 110, 121 A.L.R. 
931, reversing, Civ.App., 120 S.W.2d 
956—Carroll v. State, 61 S.W.2d 
1005, 124 Tex.Cr. 180. 

20 C.J. p 175 note 69. 

Meaning of *n>allot” 

(1) The term “ballot,” as used in 
constitutional provisions requiring 
elections to be by ballot, or by 
secret official ballot, designates a 
method of conducting elections 


which shall be secret, as dis¬ 
tinguished from viva voce, and “bal¬ 
lot” under such constitutional re¬ 
quirements is not restricted in mean¬ 
ing to paper ballots but includes any 
method of voting, as by machine, the 
requirement of secrecy in exercising 
the franchise applying to whatever 
method may be employed for ballot¬ 
ing. 

Ky.—Jefferson County ex rel. Grau- 
man v. Jefferson County Fiscal 
Court, 117 S.W.2d 918, 273 Ky. 
674. 

Ohio.—State v. Green, 168 N.E. 131, 
121 Ohio St. 301, 6t» A.L.R. 849. 

(2) Meaning of word “ballot” gen¬ 
erally see supra § 149. 

80. Ky.—Ginsburg v. Giles, 72 S.W. 
2d 438, 254 Ky. 720. 

Secrecy of primary elections see su¬ 
pra § 118. 

Questions submitted to voters 
Constitutional provision for elec¬ 
tion by secret ballot controls all elec¬ 
tions by people called and held under 
constitution, including decisions of 
questions submitted to voters as well 
as choice of officers by them.—Gins¬ 
burg V. Giles, supra. 

81. Utah.—^Evans v. Reiser, 2 P.2d 
615, 78 Utah 253, rehearing denied 
3 P.2d 253, 78 Utah 307. 

Invalidity of statute violating re¬ 
quirement 

Statutory provisions validating de¬ 
posited ballot without detaching sec¬ 
ondary stub held to violate con¬ 
stitutional provision relating to se¬ 
cret ballots.—State Board of Elec¬ 
tion Com’rs V. Coleman, 29 S.W.2d 
619, 235 Ky. 24. 

82. Ky.—^Muncy v. Duff, 239 S.W. 49, 
193 Ky. 303. 

Substantial compliance 
The constitutional provision re- 
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quiring a secret official ballot is 
mandatory, and nothing short of a 
substantial compliance therewith is 
a valid election.—^Muncy v. Duff, su¬ 
pra. 

83- Ky.—Eversole v. Craft, 287 S.W. 
965, 216 Ky. 500. 

84. N.C.—See Withers v. Board of 
Com’rs of Harnett County, 146 S. 
E. 225, 226, 196 N.C. 635, quoting 
Corpus Juris. 

20 C.J. p 175 note 70. 

85. Fla.—State ex rel. Hutchins v. 

Tucker, 143 So. 754, 106 Fla. 

905. 

N.C.—Jenkins v. State Board of 
Elections of North Carolina, 104 S. 
E. 346, 180 N.C. 169, 14 A.L.R. 
1247. 

Wyo.—^Hamilton v. Marshall, 282 P. 

1058, 41 Wyo. 157, 66 A.L.R. 1154. 
Knowledge as prerequisite to waiver 
In holding that waiver of the 
privilege of secrecy had not been 
shown under the facts, the court 
pointed out that a voter does not 
waive constitutional right to secret 
ballot, unless he has knowledge of 
his rights and of surrounding facts 
enabling him to protect himself.— 
Withers v. Board of Com’rs of Har¬ 
nett County, 146 S.E. 226, 196 N.C. 
535. 

86. Kan.—^Lemons v. Noller, 63 P.2d 
177, 144 Kan. 813. 

87. N.M.—State v. Christ, 179 P. 
629, 25 N.M. 175. 

Okl.—Board v. Dill, 110 P. 1107, 26 
Okl. 104, 29 L.R.A.,N.S., 1170, Ann. 
Cas.l912B 101. 

88. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

89. Kan.—State v. Beggs, 271 P. 
400, 126 Kan. 81L 
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§ 202. Voting Viva Voce 

Viva voce voting has been largely abolished under 
rules requiring popular elections to be by ballot. 

Constitutional requirements for voting by ballot 
have been construed as requiring a secret instead 
of a viva voce vote, as has been shown in the pre¬ 
ceding section, and the subject of viva voce voting, 
therefore, is not now of much importance, although 
some traces of it are still to be found in minor elec¬ 
tions such as those for school officers or on school 
questions.^® Where the election has the form of 
one by ballot, as required, but is as a matter of fact 
largely viva voce the court may declare it void.91 

§ 203. Voting Machines 

While there Is some authority to the contrary, the 
use of voting machines Is generally upheld as a constitu¬ 


tional method of voting, provided the machine is so 
constructed and operated as to assure the right of secrecy 
and permit due registration of the voter’s will. 

There are authorities holding that use of a vot¬ 
ing machine is unauthorized and that statutes pro¬ 
viding for its use are invalid as in contravention of 
constitutional provisions,^^ such as provisions of the 
constitution requiring an election choice to be by 
written vote.93 As a rule, however, the use of vot¬ 
ing machines is deemed proper and statutes author¬ 
izing such use are held valid,®^ if provision is made 
to accommodate the voters who may wish to vote ‘ 
for persons other than those named on the official 
ballot,®® and the use of the voting machine is not 
regarded as violating constitutional requirements of 
vote by ballot,®® nor as depriving the voter of his 
right to secrecy.®^ It has been held competent for 


90. Ky.—Moss v. Riley, 43 S.W. 421, 
102 Ky. 1, 19 Ky.L. 993. 

20 C.J. p 175 note 71. 

Change of viva voce vote see Infra 

§ 212 . 

Deaf and dumb persons 
An interesting question has been 
presented as to the rights of deaf 
and dumb persons, where the law 
requires that votes shall be person¬ 
ally and publicly given viva voce, 
and it would seem to be the better 
opinion that they have the right to 
vote if they possess the qualifica¬ 
tions of voters.—Letcher v. Moore, 
Cl. & H.Cas.Cont.Bl. 715—20 C.J. p 
175 note 72. 

91. ky.—Bowles v. Knight, 78 S.W. 
2d 913, 257 Ky. 640. 

92. Ky.—Jefferson County ex rel. 
Grauman v. Jefferson County Fis¬ 
cal Court, 117 S.W.2d 918, 273 Ky. 
674. 

Mass.—Nichols v. Boston Election 
Commissioners, 82 N.E. 50, 196 

Mass. 410, 124 Am.S.R. 568, 12 L. 

R. A.,N.S., 280. 

20 C.J. p 175 note 76. 

Decision as out of line 
It has been Judicially declared that 
the decision of Nichols v. Boston 
Election Commissioners, supra, In de¬ 
nying the validity of statutes provid¬ 
ing for voting machines is out of 
line with the generally accepted 
view.—Mooney v. Phillips, 118 S.W. 
2d 224, 226, 173 Tenn. 398. 

93. Mass.—Nichols v. Boston Elec¬ 
tion Com’rs, 82 N.E. 50, 196 Mass. 
410, 124 Am.S.R. 568, 12 L.R.A.,N. 

S. , 280. 

Violation of requirement for marking 
and deposit 

The statute authorizing counties to 
purchase, rent' or lease voting ma¬ 
chines for use in elections is invalid 
as violating constitutional provision 
that popular elections shall be by 

. 29 C.J.S.-19 


secret official ballots, furnished by 
public authority to voters at polls, 
“marked** by them in private there¬ 
at and then and there “deposited.**— 
Jefferson County ex rel. Grauman v. 
Jefferson County Fiscal Court, 117 S. 
W.2d 918, 273 Ky. 674. 

94. Fla.—State ex rel. Gallaway v. 
Henderson, 184 So. 654, 134 Fla. 
731. ' 

N.Y.—Lynn v. Nichols, 202 N.Y.S. 
401, 122 Misc. 170, affirmed 205 N. 
Y.S. 985, 210 App.Div. 812. 

Ohio.—State v. Green, 168 N.E. 131, 
121 Ohio St. 301, 66 A.L.R. 849. 
Tenn.—Mooney v. Phillips, 118 S.W. 

2d 224, 173 Tenn. 398. 

Tex.—^Wood V. State ex rel. Lee, 126 
S.W.2d 4, 133 Tex. 110, 121 A.L.R. 
931, reversing, Civ.App., 120 S.W. 
2d 955. 

Under charter 

Under San Francisco Charter art 
11 c 1 § 1, the board of election com¬ 
missioners are authorized to employ 
voting machines for use at municipal 
elections.—^Ashe v. Zemansky, 218 P. 
591, 192 Cal. 83. 

Constitutional permission 
Provision of Const.1894 art 2 § 5, 
that election may be by other meth¬ 
od than ballot, provided secrecy In 
voting be preserved, was added to 
enable substitution of voting ma¬ 
chines, if found practicable.—People 
ex rel. Gerling v. Nichols, 206 N.Y.S. 
191, 123 Misc. 811. 

95. R.I.—In re Voting Mach., 36 A. 
716, 19 R.I. 729, 36 L.R.A. 547. 

9G. Ala.—^McCall v. Automatic Vot¬ 
ing Mach. Corporation, 180 So. 
695, 703, quoting Corpus Juris. 

Ohio.—State v. Green, 168 N.E. 131, 
133, 121 Ohio St. 301, 66 A.L.R. 
849, citing Corpus Juris, and over¬ 
ruling State V.. Election Deputy 
State Sup’rs, 89 N.E. 33, 80 Ohio 
St. 471. I 


Tenn.—Mooney v. Phillips, 118 S.W. 

2d 224, 173 Tenn. 398. 

6 C.J. p 1174 note 49 [g]—20 C.J. p 
176 note 80. 

The word “ballot”, as used in con¬ 
stitutional provisions requiring a 
vote by “ballot” is not limited in its 
meaning to a piece of paper but is 
broad enough to permit an extension 
of its meaning to include voting by 
machine.—Norris v. Mayor and City 
Council of Baltimore, 192 A. 531, 
172 Md. 667. 

Preservation of secrecy 
The use of a voting machine 
which accorded the voter a secret 
ballot was not violative of consti¬ 
tutional provision that vote in all 
elections by the people should be 
by ballot.—^Wood v. State ex rel. 
Lee, 126 S.W.2d 4, 133 Tex. 110, 121 
A.L.R. 931, reversing, Civ.App., 120 
S.W.2d 955. 

97. Ala.—McCall v. Automatic Vot¬ 
ing Mach. Corporation, 180 So. 
695, 703, 236 Ala. 10, quoting Cor¬ 
pus Juris. 

N.Y.—People ex rel. Gerling v. Nich¬ 
ols, 206 N.Y.S. 191, 123 Misc. 811 
—Lynn v. Nichols, 202 N.Y.S. 401, 
122 Misc. 170, affirmed 206 N.Y.S. 
935, 210 App.Div. 812. 

20 C.J. p 176 note 80. 

Violation of secrecy not shown 
That voter at presidential election 
was required to ask for list of can¬ 
didates for presidential electors, 
whose names were not shown on 
voting machine, did not render pro¬ 
visions for machine voting violative 
of constitutional secrecy clause.— 
Thomas v. Cohen, 262 N.Y.S. 320, 
146 Misc. 836. 

Violation of secrecy shown 
A statute which provides that, 
where a voter desires to vote for a 
combination of candidates which 
cannot be voted on the machine, he 
may apply for a paper ballot is un¬ 
constitutional in that it violates the 
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the legislature to authorize the use of voting ma¬ 
chines in particular districts,^ ^ and to authorize a 
trial use of such machines.®® 

A voting machine must be so constructed and op¬ 
erated as accurately to take and register the will of 
the voter,^ and provisions of the election lavrs au¬ 
thorizing use of voting machines may be held in¬ 
valid where they fail properly to provide for regis¬ 
tering the will of the voters,^ although where 
through negligence or other fault the voter so 
manipulates the machine that his vote may not be 
properly registered or counted he is not to be 
deemed to have been unlawfully deprived of his 
vote;® but if expertness of the voter in the use 
of the machine is required in order to render it 
adequate to register votes in a certain precinct with¬ 


in the time allowed by law it has been held that the 
court may compel the furnishing of paper ballots.^ 
A vote cast through the medium of a voting ma¬ 
chine is complete when the voter complies with the 
prescribed regulations for its use so as to indicate 
his choice, regardless of any failure of the machine 
to work properly,5 and a vote lawfully cast is not 
void even though by reason of mechanical defect 
in the machine it has not been correctly registered.® 
The effect of the act of the elector in the exercise 
of his constitutional right cannot be destroyed by 
the fact that the machine was not adjusted before 
use.*^ 

Voting machine inspectors should be allowed 
within the guard rail during the conduct of the 
election.® 


right of the elector to vote a secret 
■ballot.—Helme v. Leanawee County 
Election Comrs., 113 N.W. 6, 149 
Mich. 390, 391, 119 Am.S.R. 6S1, 12 
Ann.Cas. 473—20 C.J. p 176 note 84. 
S8. Tenn.—Mooney v. Phillips, 118 

S.W.2d 224, 173 Tenn. 398. 
IConiclpal authorities 

(1) The power of municipal au¬ 
thorities to provide for use of vot¬ 
ing machines in less than entire city 
lias been recognized.—^Ashe v. Zem- 
ansky, 218 P. 591, 192 Cal. 83. 

(2) In the absence of express 
provision requiring voting machines 
to be used in all precincts in a city, 
in order to change the method of 
conducting the election and count¬ 
ing the ballots and declaring the re¬ 
sult, and in the absence of any con¬ 
tention that the board of election 
commissioners were moved by any 
improper motives in adopting the 
number of voting machines for such 
purpose, or of any suggestion that 
this plan is a mere subterfuge to 
change the method of conducting the 
elections, the board of election com¬ 
missioners, may, in the exercise of 
its discretion, use a lesser number 
of voting machines than the entire 
number necessary to put a machine 
in each voting precinct.—^Ashe v. 
Zemansky, supra. 

99. Fla.—State ex rel. Landis v. 

Grume, 180 So. 38, 131 Fla. 848. 
Tenn.—Mconey v. Phillips, 118 S.W. 

2d 224, 173 Tenn. 398. 

1. Mont.—State v. Keating, 163 P. 

1156, 53 Mont. 371. 

N.Y.—Matter of Penner, 138 N.T.S. 

507, 77 Misc. 634. 

Pa.—In re Voting Machines, 14 Pa. 

Dlst. & Co. 207. 

Form and contents of voting ma¬ 
chine ballot see supra § 156. 

Where preferential voting is per¬ 
mitted, machines which will not 
permit such voting cannot be used. 
—State V. Widule, 149 N.W. 212, 
158 Wis. 387. 


Condition of machine 
Voting machine is not in proper 
condition, within Election L. § 251 
(L.1922 c 588, as amended), If any¬ 
thing about it impedes honest, in¬ 
telligent, and complete wish of vot¬ 
er, and it has been held that the 
interest of voters is best protected 
by keeping unlocked knob opposite 
blank space In voting machine, re¬ 
sulting where party nominated only 
one candidate for supreme court 
justice.—^Application of Robinton, 
218 N.T.S. 3. 128 Misc. 163. 

Duty to correct improper setting of 
machine 

The fact that compartment coun¬ 
ters of a voting machine have not 
been set at zero must be discovered 
and remedied, or a certificate made 
thereof, prior to the opening of the 
polls and before the machine is un¬ 
locked and operated for voting, since 
otherwise a consequent discrepancy 
between the compartment counters 
and the public and protective coun¬ 
ters presents a situation to which 
the election law provisions with re¬ 
spect to excess and void paper bal¬ 
lots are Inapplicable.—^Application 
of Ingamells, 18 N.T.S.2d 247, 259 
App.Div. 36, 786, motion granted 18 
N.YS.2d 1014—Wilcox v. Smith, 18 
N.Y.S.2d 247, 259 App.Div. 36, 786, 
motion granted 18 N.Y.S.2d 1013, 
Statutes held valid as sufficiently 
providing for registration of voter's 
will.—People ex rel. Gerling v. Nich¬ 
ols, 206 N.Y.S. 191, 123 Misc. 811. 

2. N.Y.—In re Gilfillan, 207 N.Y.S. 
628, 124 Misc. 628, affirmed Gilfil- 
lan V, Beyer, 207 N.Y.S. 842, 212 
App.Div. 855, which is affirmed 
148 N.E. 712, 240 N.Y. 579. 
DiscrimJiiatloii against independent 
voter 

Provision of Election L. § 240, 
that name of candidate nominated 
by one or more political parties anc 
also by one or more independent 
bodies shall appear in voting ma-^ 
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chine only in party columns with 
emblem of independent body, held 
unconstitutional, as unjustly dis¬ 
criminating against independent vot¬ 
er.—In re Gilfillan, supra. 

Effect of nnconstltntionality 

The alleged unconstitutjonality of 
voting machine in which absentee 
ballots were counted would not au¬ 
thorize seating of unsuccessful can¬ 
didate for mayor, since such uncon- 
stitutionallty would render all votes 
void and invalidate the entire elec¬ 
tion.—^Wood V. State ex rel. Lee, 126 
S.W.2d 4, 133 Tex. 110, 121 A.L.R. 
931, reversing, Civ.App., 120 S.W.2d 
955. 

3. N.Y.—^People ex rel. Gerling. v. 
Nichols, 206 N.Y.S. 191, 123 Misc. 
811. 

4. Ill.—People V. Taylor, 100 N.E. 
634, 257 Ill. 192. 

R N.Y.—People v. Wintermute, 86 
N.E. 818, 194 N.Y. 99, reversing 
106 N.T.S. 1076, 122 App.Div. 349. 

& N.Y.—In re Creedon, 264 N.Y. 
40, 189 N.B. 773, affirming 268 N. 
T.S. 377, 239 App.Div. 592—In re 
Pettit, 285 N.Y.S. 962, 246 App. 
Div. 895, affirmed Pettit v. Dletter, 
1 N.E.2d 989, 270 N.Y. 667. 

7. N.Y.—^Rattigan v. Searing, 172 
N.Y.S. 804, 105 Misc. 155. 

20 C.J. p 176 note 93. 

Correction of canvass 
Where voting machines were de¬ 
fectively set up, so that pulling 
lever under which candidate’s name 
appeared registered vote for office 
and candidate appearing on ma¬ 
chine first at left, board of inspec¬ 
tors of elections would^ be ordered to 
correct statement of canvass.—In re 
Pettit, 285 N.Y.S. 962, 246 App.Div. 
895, affirmed Pettit v. Dietter, 1 N. 
E.2d 989, 270 N.Y. 66^ 

5. R.I.—^In re Opinion to .the Gov¬ 
ernor, 187 A. 852, 56 R.I. 469. 
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Adoption of voting machine method of balloting 
is considered generally supra § 153, as with respect 
to matters such as submission and determination of 
the question whether or not such machines shall be 
substituted for the paper ballot system. Unless ex¬ 
ceptions of certain elections are created by stat¬ 
ute,® when once a voting machine has been adopted 
by a town or city, under the statute, the voters must 
thereafter use it at all elections,but this rule 
does not apply to a special election on a proposition 
to incorporate a part of a town or parts of towns 
not before organized for any purpose.^^ 

§ 204. Voting by Ballot 

An unmarked form Is not a ballot but becomes com¬ 
plete as a vote or ballot on due preparation by the voter 
and deposit In the box. In event of error in marking his 
ballot the voter should not correct it but should secure 
and vote a new ballot. 

The unmarked ballot form handed a voter on en¬ 
tering the booth does not become a ballot until it 
has been marked by the voter to indicate his 
choice.^® A vote by ballot is complete, however, 
when the voter deposits his legally prepared ballot 
in the ballot box,^® and failure of the canceling 
mechanism within a ballot box to function will not 
preclude the counting of regularly deposited but 
uncanceled ballots nor will ballots otherwise reg¬ 
ularly voted be excluded because they were un¬ 
folded when handed to the voters.^5 ^ voter on 
discovering his mistake in marking his ballot should 
not try to correct it but should secure a new bal¬ 
lot,^® and, where the voter is handed a manifestly 
defective ballot, he should request a proper one, and 
if he fails to do so he may not complain if his vote 
is not counted. 17 It has been held the duty of elec¬ 


tion officials to see that ballots are not taken from 
the polling place and that they are handed only to 
persons entitled to vote.i® 

Deposit of numbered ballots. Where ballots are 
numbered in accordance with provisions of law 
considered supra § 171, it has been held that deposit 
of a numbered ballot in the box without removing 
the number, as where the ballot is not perforated 
as to the number, violates the requirement of se¬ 
crecy and invalidates the vote;i® but other au¬ 
thority has held that where, through inadvertence 
of election officials, there was a failure to remove 
the identifying number before deposit of the bal¬ 
lot the vote was nevertheless valid. 2® 

§ 205. -Names of Persons Voting 

There should be due compliance with statutory pro¬ 
visions as to recording the names of voters by election 
Judges or announcement of his name by a voter, although 
noncompliance with such provisions will not necessarily 
Invalidate the vote or election. 

Various provisions are made by statute for re¬ 
cording the names of persons who vote, such as 
provisions for placing a check mark or letter “V” 
opposite the name of a voter on the certified list 
of voters, or for recording his name on the poll 
sheet, or for requiring him to sign a roster. The 
duties imposed by such statutes are to be performed 
by the election officers and a failure on their part 
to perform them, or a mistake in doing so, does 
not invalidate the vote of an individual elector or 
the votes of the entire precinct.^! 

Announcing name. Statutory provisions to the 
effect that a voter shall announce his name before 
voting have been construed as mandatory.22 


Duty to maizitalii uecliaiiical fimc- 
tioninfiT 

Under statute requiring voting 
machine inspector appointed by sec¬ 
retary of state "to keep machine 
functioning mechanically during 
election, election moderators and 
wardens must allow such inspectors 
within rail at all times during en¬ 
tire election.—In re Opinion to the 
Governor, supra. 

9. Iowa.—Tounker v. Susong, 166 
N.W. 24, 173 Iowa 663. 

26 C.J. p 176 note 88. 

10. N.T.—In re Taylor, 44 N.B. 790, 
150 N.Y. 242. 

R.I.—Opinion to Goyernor, 50 A. 265, 
23 R.I. 630. 

20 C.J. p 176 note 89. 

Formal discontinuance of voting 
machine method see supra § 153. 

11. N.T.—^In re Taylor, 44 N.E. 790, 
IbO N.T. 242. 


12. Md.—Murdoch v. Strange, 57 A.' 
628, 99 Md. 89, 3 Ann.Cas. 66. 

R.I.—State V. Custer, 66 A. 306, 28 
R.I. 222, 22S. 

Wis.—State v. Anderson, 76 N.W. 
482, 100 Wis. 523, 530, 42 L.R.A. 
239. 

6 C.J. p 1174 note 48 [dj. 

Indication of voter's choice is dis¬ 
cussed supra §§ 174-182. 

13. N.T.—^People v. Wintermute, 86 
N.E. 818, 194 N.T. 99. 

14. Mass.—Talbot v. Registrars of 
Voters of Somerset, 183 N.E. 736, 
281 Mass. 284—Swift v. Registrars 
of Voters of Quincy, 183 N.E. 730, 
281 Mass. 271. 

15. Kan.—^Hooper v, McNaughton, 
214 P. 613, 113 Kan. 405. 

16;. Nev.—Strosnider v. Turner, 93 
P. 502, 30 Nev. 155, 133 Am.S.R. 
710. 


Aalgaard, 78 P.2d 696, 194 Wash. 
574. 

Voter’s duty to see that ballot is 
indorsed 

It is the duty of voter to see that 
presiding Judge has placed his name 
on the back -of the ballot before 
voter attempts to use ballot in cast¬ 
ing his vote.—Bego v. Abrameit, 
Tex.Civ.App., 130 S.W.2d 912. 

18. Ill.—People ex rel. Rusch v. 
Bendix, 4 N.E.2d 902, 287 Ill.App. 
372. 

19. S.C.—Com V. Blackwell, 4 S.B. 
2d 254, 191 S.C. 183. 

20k Nev.—^Lynlp v. Buckner, 41 P. 
762, 22 Nev. 426, 30 L.R.A. 364. 

21. Mont.—Thompson v. Chapin, 

209 P. 1060, 1061. 64 Mont. 367, 
quoting Corpns Juris. 

20 C.J. p 177 notes 15-17. 

22. R.I.—^Dupre v. St. Jacques, 153 
A. 240, 51 R.I. 189, 190. 


17. Wash.—State ex rel. Morgan v. 
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§ 206. - Exposure of Ballot; Marking 

Outside of Booth 

Ordinarily the voter should mark his ballot inside the 
booth and should not expose the marked ballot to the 
observation of others; but, If the requirement of secret 
marking is observed, the fact that the voter's person Is 
outside a booth does not invalidate the ballot, and wheth¬ 
er or not an election will be Invalidated by open, as dis¬ 
tinguished from secret, marking of ballots will depend 
on the proportion of votes openly marked and the rule 
of the particular Jurisdiction wherein the irregularity 
occurs. 

The marking of ballots outside of the voting 
booth,23 or openly,24 as “on the table”,25 may so 
far violate the requirement of secrecy as to invali¬ 
date the ballot. Where the number of votes so 
cast is small and it is reasonably certain for whom 
they were cast, it is the rule in some jurisdictions 
to purge the election of such illegal votes and not 
to throw out the entire precinct ;26 but where the 
number is large the election in the precinct will 
be declared void.27 Another rule is that, where 
it cannot be determined for whom such voters cast 
their ballots, their votes should be apportioned be¬ 
tween the candidates in the proportion that the 
vote cast for each bears to the whole vote cast in 

the precinct.22 

On the other hand, it has been held that the re¬ 
quirement of secrecy is limited to the marking 
of the ballot and does not extend to nor include 
the person of the voter, and that, where the mark¬ 
ing or stamping of the ballot is secret, the vote is 
not invalid even though the voter may have been 
exposed to public view while engaged in the act 
of stamping or marking his ballot.29 
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It has also been held that while provisions of 
law requiring the voters to prepare their ballots in¬ 
side voting booths should be enforced to preserve 
secrecy, nevertheless such requirements are pecu¬ 
liarly for the benefit of the voter and their non- 
observance does not invalidate his vote.20' 

Exposure of ballot Voluntary exposure of his 
ballot by the voter, so as to destroy secrecy, may 
require rejection of the vote.21 To come within a 
statute providing that, if any person shall will¬ 
fully exhibit his ballot to any person except under 
certain conditions, after it has been marked, so 
as to disclose how he voted, he shall forfeit his 
right to vote, not only must the exhibiting be done 
willfully22 by the voter himself23 but the exhibited 
ballot must have been seen by another.24 

Stub, Some statutes require that the stub of the 
ballot be visible at the time of final delivery of the 
ballot by the voter to the proper election officer.35 

§ 207. - Deposit of Ballot in Box 

Deposit of the ballot in the ballot box Is ordinarily 
essential to complete the act of voting. While provision 
is generally made for such deposit by the election of- 
flciais, the courts have upheld the validity of statutes 
requiring the voter himself to deposit his ballot. The au¬ 
thorities disagree respecting the validity of ballots de¬ 
posited In the wrong box. 

Ordinarily a ballot cannot be counted as a vote 
until it has been deposited in the ballot box, 26 and 
a provision that on leaving the booth the voter 
shall deliver the ballots to the inspector or judge 
temporarily acting as inspector, and such inspector 
shall forthwith, in the presence of the voter and 
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23. Ill.—Choisser v. York, 71 N.E. 
940. 211 111. 56. 

Marking ballots outside booths is 
considered in connection with the 
greneral requirement that there be 
such booths supra § 195. 
Destruction of secrecy 
Ballot cast outside voting: booth 
in presence of party who observed 
for whom voter cast ballot held il¬ 
legal.—Siedschlag v. May, 2 N.E.2d 
836, 363 Ill. 538. 

24. Ky.—Land v. Land, 50 S.W.2d 
518, 244 Ky. 126—Siler v. Brown, 
284 S.W. 997, 215 Ky. 199. 

25. Ky.—Manila v. Ratterman, 273 
S.W. 69, 209 Ky. 409. 

20 C.J. p 176 note 1. 

Assists nee to voter as affecting re¬ 
quirement of secrecy is considered 
infra § 208. 

26. Ky.—Allen v. Griffith. 169 S.W. 
1003, 160 Ky. 628. 

27. Ky.—Harrison v. Stroud, 110 S. 
W. 828, 129 Ky. 193, 33 Ky.L. 653, 
16 Ann.Cas. 1050. 

20 C-L p 176 note 3. 


28. Ill.—Choisser v. York, 71 N.E. 
940, 211 Ill. 56. 

29. Ky.—Revls v. Duff, 122 S.W.2d 
518, 275 Ky. 626—^Jones v. Steele, 
275 S.W. 790, 210 Ky. 205. 

TTse of open desks 
Where election booths in particu¬ 
lar precinct were not constructed, 
but voters were allowed to mark 
ballots on tops of two school desks 
located one on either side of elec¬ 
tion officers at distance of nine to 
twelve feet, secrecy of ballot was 
not violated to extent requiring 
votes to be thrown out.—Jones v. 
Steele, supra. 

30. Tex.—^Altgelt v. Callaghan, Civ. 
App., 144 S.W. 1166, 1171. 

20 C.J. p 176 note 98. 

31. Ky.—Manilla v. Ratterman, 273 
S.W. 69, 209 Ky. 409. 

32. Hawaii.—Lane v. Fern, 20 Ha¬ 
waii 322. 

Ky.—Cole v. Nunnelley, 130 S.W. 
972, 140 Ky. 138. 

Unintentional exposure of a bal¬ 
lot to an election Judge is not cause 
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for its rejection.—Muncy v. Duff, 
239 S.W. 49, 194 Ky. 303. 

33. Ky.—Cole v. Nunnelley, 130 S. 
W. 972, 140 Ky. 138. 

20 C.J. p 177 note 6. 

34. Hawaii.—Lane v. Fern, 20 Ha¬ 
waii 322. 

35. N.Y.—People v. Keller, 155 N. 
Y.S. 976, 170 App.Div. 324, affirmed 
111 N.E. 1095, 216 N.Y. 741. 

Detachment of stnb 

Statutory provision requiring vot¬ 
er to detach secondary stub does 
not violate constitutional provisions 
relating to elections.—State Board 
of Election Com'rs v. Coleman, 29 
S.W.2d 619, 235 Ky. 24. 

36- Mont.—Goodell v. Judith Basin 
County, 224 P. 1110, 70 Mont. 222. 
Ohio.—^Williams v. Barker, 4 Ohio 
N.P., N.S., 596. • 

Pa.—In re Election in East Han¬ 
over Tp., 36 Pa.Dist. & Co. 246. 
Improperly folded ballot returned to 
election officials 

Ohio.—^Williams v. Barker, 4 Ohio 
N.P., N.S., 596. 
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members of the election board and the watchers, 
deposit the ballots in the respective ballot boxes, is 
mandatory-S*^ On the other hand, a statute which 
requires an election judge to write or stamp on a 
ballot the word “voted” before depositing it in the 
box, but which does not provide that a failure to 
comply therewith shall invalidate the ballots, is 
directory.38 Although it was formerly held in the 
house of representatives of the United States that 
ballots once deposited in the wrong box were lost 
and could not be changed to the right one either by 
the voter or officers of election,39 later holdings^® 
are in accord with the rule obtaining in most state 
courts^^ that, where there is more than one ballot 
box in use ballots deposited in the wrong box either 
by mistake or through the fraud of the election 
officers should nevertheless be counted. Some 
courts, however, hold that ballots deposited in a 
box other than the one authorized for their recep¬ 
tion should not be counted.“*3 

Deposit by voter. The courts have upheld the 
validity of statutory provisions requiring the voter 
instead of an election official to deposit the ballot 
in the box.43 

Separate ballots for women. Where by statute 
separate ballots are furnished women voters, as 
discussed supra § 1S7, ballots cast by women should 
be deposited in separate boxes.^^ 

§ 208. Assistance to Voters 

a. In general 

b. Grounds and conditions of assistance 

c. Who may assist; manner 

a. In Greneral 

Election officials are under a duty to assist voters 


in the preparation of their baiiots where the facts bring 
the case within the purview of statutes providing for such 
assistance. The giving of unauthorized assistance may 
invalidate the bailot, although it has been heid not to do 
so where such assistance was requested. Nonobservance 
of statutory requirements respecting notation of heip 
given may or may not invalidate the vote under the 
hoidings of different authorities. 

Statutes authorizing assistance to disabled or il¬ 
literate voters are not unconstitutional as depriv¬ 
ing such electors of the right to cast secret bal¬ 
lots^® or as establishing physical and educational 
qualifications for voters;^® but, on the contrary, 
statutes which deprive a voter of this privilege 

have been held inoperative.^^ 

Under statutes providing for assistance to vot¬ 
ers it is the duty of election officials to render such- 
assistance on request and compliance with statu¬ 
tory formalities,^® and where it is shown that the 
assistance rendered was warranted by the facts 
and the law the vote should be counted as valid.^® 
Where the statute provides that assistance ren¬ 
dered in preparing a ballot other than as therein 
allowed shall preclude the counting of the ballot 
and make it void for all purposes, failure to ob¬ 
serve the requirements of the statute in respects 
other than those relating to assistance in prepara¬ 
tion of the ballot will not invalidate the vote.®® The 
mere fact that a large number of the voters so¬ 
licited assistance in marking their ballots will not, 
where it is not shown that the voters seeking such 
assistance were able to prepare their own ballots, 
be sufficient to invalidate an election as having 
been conducted viva voce instead of by ballot.®^ 

The rendering of unauthorized assistance to a 
voter in the preparation of his ballot may invali¬ 
date his vote,®2 although where a voter has re¬ 
quested and received unauthorized assistance in 


37. Okl.—Hampendahl v. Crump, 
105 P. 201, 24 Okl. 873. 

20 C.J. p 177 note 9. 

38. Tex.—Gallagher v. Church, Civ. 
App., 142 S.W. 671. 

39. U.S.—^Washburn v. Ripley, Cl. 
& H.Cas.Cont.Bl. 679. 

20 C.J. p 177 note 11. 

40. U.S.—Campbell v. Weaver, 
Mobl.Cas.Cont.El. 455, 456—Miller 
V. Elliott, Rowell Cas.Cont.El. 
461, 520. 

41. Ind.—^Pavin v. Wimberg, 30 N. 
E. 790, 130 Ind. 561, 30 Am.S.R. 
254, 15 L.R.A. 775. 

Mich.—People v. Bates, 11 Mich. 
362, S3 Am.D. 745. 

Utah.—Young v. Deming, 33 P. 818, 
9 Utah 204. 

Wis.—State v. Horan, 55 N.W. 157, 
85 Wis. 94, 39 Am.S.R. 826. 


Erroneously deposited ballot as not 
illegal 

Ballots for parish officers were 
not illegal merely because errone¬ 
ously deposited in the state ballot 
box rather than the parish ballot 
box.—^Bell V. Guenard, 195 So. 504, 
194 La. 956. 

43. N.Y.—Montgomery v. O'Dell, 22 
N.Y.S. 412, 67 Hun 169, affirmed 
37 N.E. 570, 142 N.Y. 665. 

20 C.J. p 177 note 14. 

43. Ky.—State Board of Election 
Com'rs V. Coleman, 29 S.W.2d 619, 
235 Ky. 24. 

44. Iowa.—Chambers v. Knoxville 
City Independent School Dist., 154 
N.W. 581, 172 Iowa 340. 

4i5. Va.—Pearson v. Brunswick 
County, 21 S.E. 483, 91 Va. 322. 

46. Va.—^Pearson v. Brunswick 
County, supra. 


47. Ky.—Rogers v. Jacob, 11 S.W. 

513, 88 Ky. 502, 11 Ky.L. 45. 

20 C.J. p 177 note 21. 

4a Me.—In re Opinion of the Jus¬ 
tices, 126 A. 354, 124 Me. 453. 

It is mandatory that a voter enti¬ 
tled thereto under the facts and the 
statute shall have assistance.—Shaw 
V. Burnam, 191 So. 484, 186 Miss. 
647. 

49. Tenn.—Barham v. Denison, 17 
S.W.2d 692, 159 Tenn. 226. 

50. Tex.—McBride v. Cantu, Civ. 
App., 143 S.W.2d 126. 

51. Puerto Rico.—Cautlno v. Munoz, 
18 Puerto Rico 849. 

20 C.J. p 177 note 22. 

52. Ky.—Marilla v. Ratterman, 273 
S.W. 69, 209 Ky. 409. 

Minn.—McVeigh v. Spang, 228 N.W. 
156, 178 Minn. 678. 
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the marking of his ballot it has been held that this 
constitutes a mere irregularity not invalidating his 
vote.®3 

Notation of assistance. Statutory provisions re¬ 
quiring election officials to note on the back of each 
ballot or on the poll books the fact that assistance 
was rendered, where such was the case, have been 
construed as merely directory,5^ but it has also 
been held that failure to observe the requirement 
as to notation is more than a mere irregularity and 
invalidates the ballot.^® 

b. Grounds and Conditions of Assistance 

On due showing of disability, illiteracy or other speci¬ 
fied ground for assistance, it is proper for election officials 
to aid a voter in the preparation of his ballot; but as¬ 
sistance should not be rendered on grounds unrecognized 
by applicable statute or in the absence of such showing 
by affidavit or otherwise as may be required to establish 
the ground relied on. Votes cast with assistance but 
without the requisite oath or declaration of grounds will 
be invalid if the applicable statute is construed as man¬ 
datory, but valid if such statute is construed as merely 
directory. 

Election officials may assist a voter in the prep¬ 
aration of his ballot on a proper showing of stat¬ 
utory ground for such assistance, such as physical 


disability's or inability to read English but 
grounds not recognized by applicable statute fur¬ 
nish no basis for assistance.®^ Inability to read 
or write is ground for assistance in some jurisdic¬ 
tions,® S but in others inability to write is not a 
proper ground,and in jurisdictions where physi¬ 
cal disability is the only ground for assisting vot¬ 
ers illiteracy does not entitle a voter to assistance.®^ 
Ignorance as to how to mark the ballot has been 
held not good ground for allowing a voter assist¬ 
ance within the voting booth.®^ 

The purpose of statutory provisions requiring 
oath or declaration of the voter as to his disability 
or other ground for assistance as a condition prec¬ 
edent to the rendering of assistance is to prevent 
fraud at elections,®® and such statutory provisions 
have been construed as mandatory in character. ®4 
Where the statute requires an oath or declaration 
of the voter as a mandatory condition precedent 
to assistance in the preparation of -his ballot, bal¬ 
lots cast with assistance but without the prior show¬ 
ing by oath or declaration are invalid,®® and the 
ballot should he rejected although the election of¬ 
ficial was innocent of wrong intent in rendering 


N.D.—G-nibb v. Dewing, 187 N.W. 
157, 48 N.D. 774. 

Tex.—^Wright v. Marquis, Clv.App., 
265 S.W. 637. 

53. Kan.—Hansen v. Lindley, 102 
P.2d 1058, 152 Kan. 63—Campbell 
V. Ramsey, 92 F.2d 819, 150 Kan. 
368. 

54. Miss.—Shaw v. Bumham, 191 
So. 484, 186 Miss. 647. 

^rotation on face instead of back 
Ballots bearing notation ''Help” 
or “Helped” or “Received Help” in¬ 
dorsed thereon, and ballots with 
such notations on the face instead 
of the back, were properly counted. 
—Shaw V. Burnham, supra. 

55w N.T.—^In re Flanagan, 9 N.T.S. 
2d 670, 169 Misc. 646, reversed 7 
N.T.S.2d 268, 255 App.Div. 819, re¬ 
versed Flanagan v. Flemming, 17 
N.B.2d 679, 279 N.T. 615. 

56. Ky.—Manila v. Ratterman, 278 
S.W. 69, 209 Ky. 409. 

20 C.J. p 177 note 23. 

Blindness 

(1) Person swearing he is unable 
to see pencil dot made by voting 
clerk is “blind” within statute au¬ 
thorizing ch rk to mark ballot.— 
Smith V. Jones, 299 S.W. 170, 221 
Ky. 546. 

(2) A voter who is unable to see 
properly because he has left his 
glasses at home is neither disabled 
nor blind within the meaning of 
statutes authorizing assistance to 
voters physically disabled or blind. 
Ky.—Smith v. Jones, supra. 


Tex.—Hillert v. Schweppe, Civ.App., 
234 S.W. 152. 

57. Ind.—Montgomery v. Oldham, 
42 N.B. 474, 143 Ind. 84. 

20 C.J. p 177 note 24. 

58. N.T.—Flanagan v. Flemming, 17 
N.B.2d 679, 279 N.T. 616, reversing 
Application of Flanagan, 7 N.T.S. 
2d 263, 255 App.Div. 819, revers¬ 
ing In re Flanagan, 9 N.T.S.2d 670, 
169 Misc. 646—Liberman v. Ban¬ 
nister, 20 N.T.S.2d 424. 

Beligloas convictions 
Under election law provisions for 
assistance of voters on due showing 
of illiteracy or physical disability, 
a registered voter who is an ortho¬ 
dox Jew and as such is prohibited 
from writing on election date be¬ 
cause election day falls on a holy 
day of his religion, on which, ac¬ 
cording to his belief, he is prohibit¬ 
ed from writing either by hand or 
by any mechanical device, and from 
performing any act which mechan¬ 
ically registers or records any words 
or figures, is not entitled to have as¬ 
sistance in voting.—^Liberman v. 
Bannister, supra. 

59. Pa.—In re Instructions to Elec¬ 
tion Officers, 2 Pa.Dlst. 275. 

Puerto Rico.—Cautino v. Munoz, 18 
Puerto Rico 849. 

60. Cal.—Huston v. Anderson, 78 
P. 626, 145 Cal. 320. 

In Kentnoky clerk may mark bal¬ 
lot choice for voter only when vot¬ 
er swears he is blind or physically 
disabled, but illiterate voter must 


mark own ballot choice after re¬ 
ceiving ballot marked by dot by 
clerk as directed.—Smith v. Jones, 
299 S.W. 170, 221 Ky. 546. 

61. Ariz.—Hunt v. Campbell, 169 P. 
696, 19 Ariz. 254. 

62. Ky.—Pace v. Reed, 128 S.W. 
891, 138 Ky. 605. 

Pa.—In re Election Instructions, 2 
Pa.Dist. 1—In re Fadden, 3 Lack. 
Leg.N. 74. 

20 C.J. p 178 note 29. 

63. N.T,—^Liberman v. Bannister, 20 
N.T.S.2d 424. 

64. Ill.—McCreery v. Burnsmier 
127 N.B. 171, 293 Ill. 43. 

Minn.—Nelson v. Bullard, 194 N.W. 

308, 155 Minn. 419. 

20 C.J, p 178 note 30. 

es. Ill.—McCreery v. Burnsmier, 127 
N.E. 171, 293 Ill. 43. 

Ky.—Stice v. Parsley, 290 S.W. 471, 
217 Ky. 653—^Muncy v. Dulf, 239 S. 
W. 49, 194 Ky. 303—Marilla v. Rat¬ 
terman, 273 S.W. 69, 209 Ky. 
409. 

Minn.—Sweno v. Gutches, 262 N.W. 
839, 191 Minn. 24—Nelson v. Bul¬ 
lard, 194 N.W. 308, 156 Minn. 419.’ 
N.D.—Grubb v. Dewing, 187 N.W. 

157, 48 N.D. 774. 

20 C.J. p 178 note 30. 

Violation, of secrecy 
Unless voter is sworn and declares 
on oath that he is blind or so physi¬ 
cally disabled as to be unable to 
mark his ballot, officer has no right 
to mark ballot for him, and, if he 
does so, it is not a secret ballot as 
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the unauthorized assistance but, where the stat¬ 
ute is construed as merely directory in character, 
failure to comply with the direction as to oath or 
declaration before rendering assistance may sub¬ 
ject the offending officials to punishment but will 
not invalidate the noncomplying voter’s ballot.®^ 

c. Who May Assist; Manner 

Assistance to voters entitled thereto should be ren¬ 
dered In the manner and by the persons authorized by 
statute, but irregularities in such respects will not neces¬ 
sarily invalidate votes. Election officials should comply 
with statutory regulations governing their oaths before 
rendering assistance and as a general rule should use 
the medium of the English rather than a foreign lan¬ 
guage. 

To render the ballot of one who has been as¬ 
sisted in its preparation legal the assistance must 
be rendered by those authorized by the statute to 
render it,®® although it has been held that the bal¬ 
lot of a blind man who blamelessly allows it to be 
marked by an unauthorized person whom he be¬ 
lieves to be the officer designated for that pur¬ 
pose should not be rejected.®® Where the statute 
directs that the ballot shall be prepared by two of 
the judges or inspectors of election, in the presence 
of the voter and of each other, its preparation by 
one of such officers is not a compliance with the 
statute;7® but it has been held that the fact that 
a voter was assisted in preparing his ballot by one 
judge only is not ground for rejecting the ballot, 
in the absence of fraud, unless the statute expressly 
provides for its rejection.^i Where the statute 
provides that the blind or otherv/ise disabled voter 
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on his request is entitled to receive assistance in 
the preparation of his ballot from any one of the 
election judges or clerks, or at his option from 
any elector of the precinct to be selected by such 
disabled voter, the ballot of such a voter is not in¬ 
validated by the fact that he received assistance 
from one other than an election official.72 

There should be due observance of statutory 
regulations governing the manner of voting by il¬ 
literate, blind, and otherwise disabled persons, and 
an agreement by the election officers for the ren¬ 
dering of unlawful assistance cannot validate their 
invalid votes.*^® Where it is shown that the judges 
of election were guilty of fraudulent misconduct 
in booths, with reference to the preparation of bal¬ 
lots for illiterate voters, their entire return may be 
thrown out.*^^ The ballot of an illiterate voter 
will not be invalid because prepared for him by a 
judge in the interest of a candidate whose cause 
he advocated but ballots marked contrary to the 
directions of an illiterate voter cannot be counted 
for the candidate for whom they are marked,^® 
although it has also been held that where the as¬ 
sisting official through an honest mistake prepares 
the ballot contrary to the voter’s wishes it should 
be counted.*^*^ It has been held that the fact that a 
voter’s ticket was prepared for him by one of the 
judges of election outside of the voting booths 
does not invalidate the return in the absence of 
positive proof that the voter was deprived of the 
exercise of his right to vote a secret ballot.*^® 

Assistance in foreign language. In the absence 


provided by constitution and cannot 
be counted.—Kean v. Whittle, 275 S. 
W. 818," 210 Ky. 273. 

66 . Ky.—^Muncy v. Duff, 239 S.W. 
49, 194 Ky. 303. 

FoUowinir custom prevailliLg' In pre¬ 
cinct 

The fact that an election judge 
had no unlawful intent in accom¬ 
panying illiterate voters into the 
booths to assist them in marking 
their ballots, contrary to statute, but 
was merely following the general 
custom of that precinct, does not 
save the legality of the ballots.— 
Muncy v. DufiC, supra. 

67. N.J.—Petition of Glee, 196 A. 
476, 119 N.J.Law 310. 

Uere procedural neglect 

The failure of election district 
boards to require affidavits of vot¬ 
ers needing assistance in marking 
their ballots does not invalidate their 
ballots and is not a cause for con¬ 
test, but is a procedural neglect 
punishable under statute by re¬ 
moval, fine, or imprisonment, accord¬ 


ing to the circumstances.—Petition 
of Glee, supra. 

e& Okl.—Board v. Dill, 110 P. 1107, 
26 Okl, 104, 29 L.R.A.,N.S., 1170, 
Ann.Cas.l912B 101. 

20 C.J. p 178 note 35. 

69. Tenn.—^Moore v. Sharp, 41 S.W. 
587, 98 Tenn. 491. 

An aged 'and almost blind voter at 
general election could not be de¬ 
prived of vote, where he intrusted 
marking of ballot to officer at prim¬ 
ary election being held at same time, 
under direction of officer who should 
have marked it.—Brown' v. Hows, 40 
S.W.2d 1017, 163 Tenn. 138, rehearing 
denied 42 S.W.2d 210, 163 Tenn. 178. 

70. Ark.—^Freeman v. Lazarus, 32 
S.W. 680, 61 Ark. 247. 

71. Tex.—Bass v. Lawrence, Civ. 
App., 300 S.W. 207—Hanscom v. 
State, 31 S.W. 547, 10 Tex.Civ. 
App. 638. 

72^ Colo.—^Israel v. Wood, 56 P.2d 
1324, 98 Colo. 495. 

Stepdaughter 

, Blind man's vote held not open 
to objection, made in verified state¬ 
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ment of election contest, that elec¬ 
tion judges wrongfully permitted his 
stepdaughter, who was not election 
judge or clerk, to assist him in 
marking ballot.—Israel v. Wood, su¬ 
pra. 

73. Ky.—Marilla v. Hatterman, 273 
S.W. 69, 209 Ky. 409. 

Entering booth 

Under a statute providing for as¬ 
sistance to an illiterate voter by 
putting a dot opposite his choice, 
where election officer or other per¬ 
son goes into booth with voter and 
assists him in stenciling ballot, vote 
should be rejected whether or not 
voter is illiterate.—Marilla v. Rat- 
terman, supra. 

74. Ark.—^Freeman v. Lazarus, 32 S. 
W. 680. 61 Ark. 247. 

75. Tex.—Hanscom v. State, 31 S.W. 
547, 10 Tex.Civ.App. 638. 

7a Tex.—^Pease v. State, Civ,App., 
155 S.W. 657. 

77. Tex.—^Hillert v. Schweppe, Civ. 

App., 234 S.W. 152. 

7a Ark.—Schuman V. Sanderson, 33 
S.W. 940, 73 Ark. 187. 
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of express statutory prohibition applicable to the 
election in question, a ballot may be valid although 
in its preparation the voter received aid through 
the medium of a foreign language,*^® but where 
the statute applicable to the election in question 
prohibits use of any language other than English 
in aiding voters, aid rendered in a foreign lan¬ 
guage will invalidate the ballot.^® 

Writing in names. Statutes providing in gen¬ 
eral language for assistance to illiterate, blind, or 
otherwise disabled voters have been construed as 
sufficiently broad to permit assistance by the writ¬ 
ing in of names of candidates not listed on the bal- 
lot.si 

Oath of assisting officer. Statutes requiring elec¬ 
tion officers to take a specified oath before render¬ 
ing assistance to voters have been held so far di¬ 
rectory that failure of the officer to take such oath 
is a mere irregularity not invalidating the ballot of 
the voter assisted .®2 Where election officers assist¬ 
ing a voter take the oath prescribed by statute that 
they will not give any information regarding the 
manner in which the ballot is marked, the fact 
that they do not take the oath until immediately 
after rendering such assistance does not invalidate 
the vote.®® 

§ 209. Challenges 

The right to vote of one believed to be disquaiifled, 
may and shouid be challenged on his offering to vote, 
and the challenged person in turn has the right to demand 
that he be permitted to prove his qualification by oath 
or as otherwise provided. In passing on the qualifica¬ 
tions of a challenged voter, election officials have been 
deemed by some courts to act in a Judicial or quasi¬ 
judicial capacity, but other courts hold the view that in 
such cases the officials act In a purely ministerial ca¬ 
pacity. 

Voters believed to be disqualified should as a 


rule be challenged when they offer to vote.®^ No¬ 
tice on a challenged voter should be executed in 
the way provided by statute,®® time should be al¬ 
lowed to investigate his right to vote,®® and it has 
been held that no voting should be allowed pend¬ 
ing disposition of a challenge.®^ A challenged vot¬ 
er has the legal right to demand that he be permit¬ 
ted to vote and there should be a compliance with 
the statutory mode of proving his qualifications, as 
by affidavit or examination under oath,®® although 
other evidence may be received touching his quali¬ 
fications.®® On being challenged the would-be vot¬ 
er has the burden of showing his right to vote,®® 
It has been held that if an elector whose vote is 
challenged refuses to be sworn and examined touch¬ 
ing his qualifications he has no right to vote,®i 
but the refusal of a challenged voter to take an 
oath not required by constitution or a valid statute 
is not ground for rejecting his vote;®® and ac¬ 
cording to some authorities where a challenged 
voter is a qualified elector his ballot should be re¬ 
ceived, even though he had not been sworn at all,®® 
or although his affidavit is not supported by a wit¬ 
ness residing in the election district, as required by 
statute.®^ Where a challenged person is refused 
permission to vote on his refusal to make the req¬ 
uisite affidavit, there is no basis for counting his 
uncast ballot for a candidate even though it is con¬ 
ceded that he was qualified to vote and would have 
voted for such candidate if allowed.®® Where a 
voter's right to exercise his franchise is challenged 
orally, but the ballot is placed in the ballot box, the 
election judges may not withhold from the ballot 
box the unchallenged ballot of a qualified voter 
-in an attempt to offset that of the challenged vote, 
and it is erroneous to refuse to count such unchal¬ 
lenged ballot.®® 


79. Tex.—Hillert v. Schweppe, Civ. 

App., 234 S.W. 152. 

SclLOOl election 

Tex.—Hillert v. Schweppe, supra. 
80u Tex.—Huff v. Dufiield, Civ.App., 
251 S.W. 298. 

Beqnirement as not snhjeot to waiv¬ 
er 

Failure to comply with Vernon 
Civ.St.Annot.Suppl.l922 art 3003, pro¬ 
hibiting the use of any other than 
the English language in aiding voters 
or in performing any of the duties of 
the Judge of election, cannot be 
waived by an opposing candidate.— 
Huff V. Dufdeld, supra. 

81. Ky.—Hall v. Sumner, 238 S.W. 
197, 194 Ky. 1. 

88 . Tex.—Bass v. Lawrence, Civ. 

App., 300 S.W. 207. 

83. Cal.—Huston v. Anderson, 78 P. 
626, 145 Cal. 320. 


84. La.—Dumestre v. Fisher, App., 
195 So. 25. 

Hot on poll list or otherwise dis¬ 
qualified 

Ordinarily voters who receive as¬ 
sistance to which they are not en¬ 
titled or whose names are not on 
the poll list or who are otherwise 
disqualified should be challenged at 
the time they offer to vote.—^Du- 
mestre v. Fisher, supra. 

85. Ky.—Taylor v. Neutzel, 295 S. 
W. 873, 220 Ky. 510. 

86 . Ky.—Taylor v. Neutzel, supra. 

87. Ky.—Taylor v. Neutzel, supra. 

88 . Ky.—Campbell v. Common¬ 
wealth, 50 S.W.2d 929, 244 Ky. 328. 

20 C.J. p 178 note 45. 

89> Cal.—People v. Gordon, 5 Cal. 
235. 
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Or.—Breding v. Williams, 61 P. 858, 
37 Or.'433. 

20 C.J. p 178 note 46. 

90. Ky.—Poston v. Daily, 276 S.W. 
564, 210 Ky. 649. 

91. La.—^Dwight v. Rice, 5 La.Ann. 
580. 

92. Ky.—^Burkett v. McCarty, 10 
Bush. 758. 

Mich.—Gordon v. Farrar, 2 Dougl. 
411. 

93. Iowa.—State v. O’Day. 28 N.W. 
642, 69 Iowa 368. 

94. Ill.—^Widmayer v. Davis, 83 N. 
E. 87, 231 111. 42. 

20 C.J. p 178 note 50. 

95. Ky.—^Noble v. Bowman, 60 S.W. 
2 d 948, 249 Ky. 343. 

98 . W.Va.—State v. Board of Can¬ 
vassers of Berkeley County, 168 
S.E. 793, 113 W.Va. 498. 
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It has been held that in passing on the qualifica¬ 
tions of voters and deciding whether or not a per¬ 
son offering to vote is entitled to do so, the election 
judges act in a judicial or quasi-judicial capacity, 
and that where two of the judges concur in reject¬ 
ing a challenged vote the presiding officer has no 
right to receive it.^^ Other authority, however, is 
to the effect that the election officers in such cases 
are deemed to act in a ministerial rather than a 
judicial capacity,and that as sUch ministerial 
oincers the election officials are under a duty to ac¬ 
cept the ballot of one who has taken the prescribed 
oath as to his qualifications.^ 

Naturalized persons. A certificate of naturali 2 a- 
tion establishes a prima facie right to vote, and 
the election officers cannot demand further proof 
of citizenship,^ although first papers do not estab¬ 
lish citizenship,3 and, even though naturalization 
may be proved, election officials may inquire into 
.the other qualifications of the voter. 

Persons not registered. Where unregistered 
persons are allowed to vote upon proof of their 
qualifications, as discussed supra § 38, they stand 
challenged by statute and must produce the stat¬ 
utory proof of such qualifications without any for¬ 
mal challenge.^ 

Soldiers and sailors. Where a soldiers* and sail¬ 
ors* election law makes the inspectors of election 
the sole judges of the qualifications of a voter and 
provides that if a person is not a qualified voter 
his ballot shall be destroyed, without unfolding or 


§ 210 

inspecting it, their decision in overruling a chal¬ 
lenge is final.® 

§ 210. Voting Absentees 

a. In general 

b. Validity of absentee voter laws 

c. Eligibility to vote as absentee 

d. Application for absentee ballot, and 

statutory regulations generally 

e. Form and requisites of absentee bal¬ 

lots; oaths 

f. Transmission and delivery of absentee 

ballots and other papers 

g. Marking absentee ballots and deposit 

in ballot box 

a. In General 

Statutes conferring and regulating the privilege of 
absentee voting have received a strict construction, al¬ 
though a liberal construction has been adopted in the 
case of absentee voting laws relative to persons in mili¬ 
tary or n'aval service. 

Absentee voting is an outgrowth of modern so¬ 
cial and economic conditions devised to accommo¬ 
date those engaged in military or civil life whose 
duties make it impracticable for them to attend 
their polling places on the day of election,*^ and 
the privilege of absentee voting may flow from con¬ 
stitutional provisions® or be conferred by statutes 
existing in some jurisdictions which provide in 
varying terms for the casting and reception of bal¬ 
lots by soldiers and sailors or other qualified vot¬ 
ers absent on election day from the district or pre¬ 
cinct of their residence.^ Such statutes confer a 


ELECTIONS 


97. Mo.—State ex rel, Wahl v. 

Speer. 223 S.W. 655, 284 Mo. 45. 
93, Del.—State v. McDonald, 4 Del. 
555. 

99. N.Y.—People v. Bell, 23 N.B. 
633, 119 N.Y. 175—Matter of Ham¬ 
ilton, 30 N.Y.S. 499, 80 Hun 511. 
2 D C.J. p 179 note 54. 

1 . Iowa.—Lane v. Mitchell, 133 N. 
W. 381, 153 Iowa 139, 36 L.R.A., 
N.S., 968. Ann.Cas.l913D 1243. 

20 C.J. p 179 note 53. 

Liability of election officer to re¬ 
spond in damagres for refusal to 
accept vote of qualified voter see 
supra § 64. 

2. Ohio.—Esker v. McCoy, 5 Ohio 
Dec. (Reprint) 573, 6 Am.L.Rec. 
694. 

Pa.—Commonwealth v. Lee, 1 Brewst. 
273. 

20 C.J. p 179 note 68. 

3. Tex.—^Kartes v. Fritter, Civ.App., 
63 S.W.2d 389. 

ChallexLgro properly sustained 
In election ' contest, challengre to 
vote of foreigrn-born person shown 


to have taken out first papers and 
not yet to have completed naturaliza¬ 
tion held properly sustained, al¬ 
though voter testified that mother 
told him he had been naturalized 
when child.—^Kartes v. Fritter, su¬ 
pra. 

4b Pa.—In re Election & Registry 
Acts, 2 Brewst. 138. 

Residence required of naturalized 
persons see supra § 19. 

5. Pa.—In re Cusick, 20 A. 574, 136 
Pa. 459, 10 L.R.A. 228—Middexi- 
dorf’s Case, 4 Pa.Dist. 78. 

6 . N.Y.—People v. Schum, 168 N.Y.S. 
391, 102 Misc. 143. 

7. Fla.—State ex rel. Whitley v. 
Rinehart, 192 So. 819, 140 Fla. 
645. 

8 . N.Y.—Shells v. Flynn, 299 N.Y. 
S. 64, 164 Misc. 302, affirmed 300 
N.Y.S. 536, 252 App.Div. 238, af¬ 
firmed 11 N.B.2d 1, 276 N.Y. 446. 

9. Ohio.—Portmann v. Board of 
Elections of Stark County, 19 N. 
E.2d 53L 60 Ohio App. 54. 

Pa.—In re Voting Place for Soldiers, 
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7 Pa.Dlst. 667, 21 Pa.Co. 456, 1 
Dauph,Co. 336. 

20 C.J. p 81 notes 52, 53, p 179 note 
67. 

Historical survey of absentee voting 
Neb.—Rasp v. McHugh, 237 N.W. 

394, 121 Neb. 380. 

Municipal elections 

(1) Absentee ballot law and Aus¬ 
tralian ballot law, being in pari ma¬ 
teria, were required to be construed 
together, and, when so construed, 
authorized absentee voting in mu¬ 
nicipal elections.—Phillips v. 
Slaughter, 183 S.E. 897, 209 N.C. 
543. 

(2) The absentee voting statute is 
applicable to cities incorporated un¬ 
der general law; and, in permitting 
absentee voting in city elections, pro¬ 
visions of general statutes relating 
to absentee voting should be fol¬ 
lowed as nearly as practicable.— 
Wood V. State ex rel. Lee, 126 S.W. 
2d 4, 133 Tex. 110, 121 A.L.R. 931* 
reversing, Civ.App., 120 S.W.2d 955. 
Park district 

Election to organize and choose 



§ 210 


ELECTIONS 


29 C.J.S. 


privilege and not an absolute right.^® They should 
be construed in the light of any constitutional pro¬ 
visions affecting registration and elections,and 
have been held subject to the rule of strict con- 
struction,i2 although in the case of absentee voting 
laws relative to persons in military or naval service 
a rule of liberal construction has been applied 
but it has been held that at least a substantial com¬ 
pliance with the provisions of the soldiers* and sail¬ 
ors’ absentee voting statute is necessary^^ and suffi- 
cient^S to authorize the counting of votes cast 


thereunder. The unexcused failure of election au¬ 
thorities to carry out provisions of a soldiers’ and 
sailors’ absentee voting law, resulting in disfran¬ 
chisement of a substantial portion of the voting 
population, may invalidate the election and consti¬ 
tute ground for setting it aside.i® 

The board of elections, in conducting an inquiry 
relative to absentee ballots, has been held to act 
judicially so that no collateral attack may be made 
on its findings.i7 


.commissioners of park district is 
“district election,*’ to which absentee 
electors* law applies.—People v. 
Sackett, 184 N.E. 646, 351 Ill. 363. 

10. Ohio.—^Portmann v. Board of 
Elections of Stark County, 19 N.E. 
2d 531, 60 Ohio App. 54. 

Ballot cast before submiaslou of Is¬ 
sue 

If an elector casts an absent vot¬ 
er’s ballot prior to the proper sub¬ 
mission of an issue, he cannot com¬ 
plain that he has been disfranchised 
as to that Issue.—Portmann v. Board 
of Elections of Stark County, supra. 

11 . Fla.—State ex rel. Whitley v. 
Rinehart, 192 So. 819, 140 Fla. 
645. 

12 . Colo.—^Bullington v. Grabow, 298 
P. 1059, 88 Colo. 561. 

N.Y.—In re Baker. 213 N.T.S. 524. 
•126 Mlsc. 49, affirmed 213 N.T.S. 
228, 215 App.Dlv. 791. 

Berofiratioii of common law and ffen- 
exal election law 

(1) Absentee voting laws, being 
in derogation of the common law, 
should be strictly construed.—State 
ex rel. Whitley v. Rinehart. 192 So. 
819, 140 Fla. 645. 

(2) Absentee vote statute Is in 
derogation of general election law. 
and should be strictly construed.— 
In re Baker. 213 N.T.S. 624. 126 Misc. 

49, affirmed 213 N.T.S. 228, 215 App. 
Div. 791. 

Mandatory as to substantial re- 
gulrements 

Absent rotSr statute must be con¬ 
strued as mandatory in all its sub¬ 
stantial requirements as an excep¬ 
tion to the general rule that election 
laws are construed liberally in favor 
of electors.—Guice v. McGehee. 124 

50. 643, 155 Miss. 858, suggestion of 
error overruled, 125 So. 433, 155 
Miss. 858. 

13. N.T.—People v. Schum', 168 N. 
T.S. 391, 102 Mlsc. 143. 

20 C.J. p 179 note 68. 

14. N.J.—Scheible v. Hightstown, 
106 A. 25, 93 N.J.Law 69. 

20 C.J. p 179 note 69. 

15. N.T^—People v. Schum, 168 N. 
T.S. *3dl, 102 Misc. 143. 

20 C.J. p 179 note 70. 

16. N.J.-^MUlep v. TO'^irn of Mont¬ 


clair, 108 A. 131, 92 N.J.Law 292, 
affirmed 108 A. 926. 93 N.J.Law 
472, and followed in Holbrook v. 
City of Bast Orange. 108 A. 925, 
93 N.J.Law 465, Nutting v. Bor¬ 
ough of Caldwell, 108 A. 926, 93 
N.J.Law 476, Myers v. Borough of 
Roselle. 109 A. 925, 93 N.J.Law 
478, Brown v. Borough of Dunel- 
len, 108 A. 925, 93 N.J.Law 449, 
and Fischer v. Township of Dover, 
108 a; 926, 93 N.J.Law 460. 
Besrsonable attempt at compliance 
not shown 

WTiere the Soldiers* Vote Act re¬ 
quired the secretary of state to mail 
voting papers to each voter in serv¬ 
ice, at least twenty days before any 
general or special election, and he 
was unable to do so because of the 
failure of local authorities to notify 
him in time that such special elec¬ 
tion was to be held, it cannot be 
said that there was a reasonable at¬ 
tempt to comply with the provisions 
of the act.-^Miller v. Town of Mont¬ 
clair. 108 A. 131, 92 N.J.Law 292, 
affirmed 108 A. 926, 93 N.J.Law 472, 
and followed in Holbrook v. City of 
East Orange. 108 A. 925, 93 N.J.Law 
465, Nutting v. Borough of Caldwell, 
108 A. 926, 93 N.J.Law 476, Myers 
V. Borough of Roselle, 109 A. 925, 98 
N.J.Law 473, Brown v. Borough of 
Dunellen, 108 A. 925, 93 N.J.Law 
449, and Fischer v. Township of 
Dover, 108 A. 925, 93 N.J.Law 460. 
Withholding address by military 
authorities 

The Soldiers’ Vote Act is not ren¬ 
dered nugatory, and does not lose 
its effect as a statute, because of a 
temporary impracticability of carry¬ 
ing out its provisions, due to official 
action of federal authorities in with¬ 
holding addresses of man in service. 
—Miller v. Town of Montclair, 108 
A. 131, 92 N.J.Law 292, affirmed 108 
A. 926, 93 N.J.Law 472, and followed 
in Holbrook v. City of Bast Orange, 
108 A. S26, 93 N.J.Law 465, Nutting 
v. Borough of Caldwell, 108 A. 926, 
93 N.J.Law 476, Myers v. Borough of 
Roselle. 109 A. 925, 93 N.J.Law 473, 
Brown v. Borough of Dunellen, 108 
A. 925, 93 N.J.Law 449. and Fischer 
V. Township of Dover, 108 A. 925,-93 
N.J.Law 460. 

17. N.T.—Shells V. Flynn, 300 N.T. 
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S. 536, 252 App.Div. 238, affirming. 

299 N.T.S. 64, 164 Misc. 302, of 

firmed 11 N.E.2d 1. 275 N.T. 446. 

Determination as to issuance of ab- 
Santee ballots 

(1) Board of elections is vested 
with power to determine judicially 
whether special circumstances are 
sufficient to justify issuance of ab¬ 
sentee ballots, and, where sufficient 
facts are stated in application, such 
determination cannot be disturbed 
collaterally.—Shells v. Flynn, 299 N. 
T.S. 64, 164 Misc. 3C2, affirmed 300 
N.T.S. 586, 252 App.Div. 238, af¬ 
firmed 11 N;.E.2d 1. 275 N.T. 44,6. 

(2) Where no facts are stated in 
application for absentee ballot, board 
of elections is without jurisdiction 
to determine sufficiency of special 
circumstances to authorize issuance 
of absentee ballot.—Shells v. Flynn, 

299 N.T.S.’ 64, 164 Misc. 302, affirmed 

300 N.T.S. 536, 252 App.Div. 238, af¬ 
firmed 11 N.E.?d 1, 275 N.T. 446. 

(3> The words “out of town,” “out 
of county," “traveling," “urgent," 
“necessary," and “unavoidable" are 
not statements of fact upon which 
board of elections is authorized to 
determine existence of special cir¬ 
cumstances authorizing issuance of 
absentee ballots.—Shells v. Flynn, 

299 N.T.S. 64, 164 Mlsc. 302, affirmed 

300 N.T.S. 536, 252 App.Div. 238, 
affirmed 11 N.E.2d 1, 276 N.T. 446. 

(4) Applicant for absentee ballot 
was justified in assuming that state¬ 
ments made by him were deemed suf¬ 
ficient by authorities to authorize use 
of absentee ballot, where ballot was 
issued and no notice to contrary was 
given applicant; and challenge of ap¬ 
plications- for absentee ballots for 
first time many months after filing of 
applications and favorable action up¬ 
on them, and when result of election 
is known, is not to be favored, despite 
contention that failure to allow 
challenge would make absentee vot¬ 
ing law vehicle of fraud and abuse 
in elections.—Shells v. Flynn, 299 
N.T.S. 64, 164 Misc. 302, affirmed 
300 N.T.S. 636, 252 App.Div. 238, af¬ 
firmed 11 N.E.2d 1, 275 N.T. 446. 

(5) Where qualification of voter to 
cast absentee ballot was challenged 
on basis of statements appearing in 
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b. Validity of Absentee Voter Laws 

Where the constitution is silent on the subject or 
where -its provisions are construed as not requiring tho 
personal presence of the voter at the polls, absentee 
voter laws may be upheld, and It has been decided that 
lack of secrecy In voting does not invalidate such laws. 
On the other hand, where the courts construe similar or 
different constitutional provisions as requiring the per¬ 
sonal presence of the voter at the polls, or his personal 


casting of the ballot in the county or precinct of his resi¬ 
dence, absentee voting statutes are held Invalid. In any 
event an absentee voting statute may be held invalid 
where defectively drawn. 

The courts have upheld the validity of absentee 
voter statutes as against sundry objections, such 
as objections arising from lack of secrecy in re¬ 
spect of absentee voter’s ballots^® or objections 


application as to residence in state, 
county, or district, or failure to state 
such, or indicated change in resi¬ 
dence, board of elections must be 
presumed to have satisfied itself that 
applicant was legally qualified to 
vote at election by inquiry and in- 
,vestigation extrinsic to application 
authorized by statute.—Shells v. 
Flynn, 299 N.Y.S. 64, 164 Misc. 302, 
affirmed 300 N.Y.S. 536, 252 App.Div. 
238, affirmed 11 N.E.2d 1, 275 N.Y. 
446. 

Investigation by board 

(1) In determining whether ap¬ 
plicant for absentee ballot is legally 
qualified voter, board of elections is 
not limited to mere inspection of ap¬ 
plication, but may fully and inde¬ 
pendently investigate facts.—Shells 
V. Flynn, 299 N.Y.S. 64, 164 Misc. 
302, affirmed 300 N.Y.S. 536, 252 App. 
Div. 238, affirmed 11 N.E.2d 1, 275 N. 
Y. 446. 

(2) Delivery of absentee ballot to 
applicant therefor requires assump¬ 
tion that board of elections conclud¬ 
ed either that duties, business, or 
occupation of applicant alone Justi¬ 
fied voting by absentee ballot, or 
that special circumstances stated 
were sufficient (Election Law, § 118) 
and in determining whether voter’s 
duties, business, or occupation alone 
justify voting by absentee ballot, 
or whether special-circumstances are 
sufficient, scope of inquiry into facts 
by board of elections is limited to in¬ 
spection of application itself.—Shells 
V. Flynn, 299 N.Y.S. 64, 164 Misc. 
302, affirmed 300 N.Y.S. 536, 252 App. 
Div. 238, affirmed 11 N.B.2d 1, 275 
N.Y. 446. 

(3) Board of elections is not re¬ 
quired to examine into • special cir¬ 
cumstances stated by applicant for 
absentee ballot unless it resolves 
question of whether nature of duties, 
occupation, or business of applicant 
justifies issuance of absentee ballot 
unfavorably to applicant, since state¬ 
ment of special circumstances other¬ 
wise becomes surplusage.—Shells v. 
Flynn, 299 N.Y.S. 64, 164 Misc. 302, 
affirmed 300 N.Y.S. 536, 252 App.Div. 
238, affirmed 11 N.E.2d 1, 275 N.Y. 
446. 

Beasonableness of board’s conelnsion 

(1) Board of elections has juris¬ 
diction to determine, as ’’judicial 
act,** whether duty, occupation, or 
business set forth by applicant for 
absentee ballot is of nature which 


will ordinarily require absence from 
or traveling beyond state or county, 
and, while reasonablensss of its de¬ 
termination is subject to direct re¬ 
view. determination may not be at¬ 
tacked collaterally; and conclusion 
reached by board of elections on 
usual absentee or itinerant nature of 
occupation or businers of applicant 
for absentee ballot must be accepted 
by court in collateral action, not¬ 
withstanding court disagrees with 
conclusion.—Shells v. Flynn, 299 N. 
Y.S. 64, 164 Misc. 302, affirmed 300 N. 
Y.S. 536, 252 App.Div. 238, affirmed 
11 N.E.2d 1, 275 N.Y. 446. 

(2) Where fact of duties, occupa¬ 
tion, or business is given by suc¬ 
cessful applicant for absentee bal¬ 
lot, board of elections must be 
deemed to have passed judicially up¬ 
on application, and reasonableness of 
determination may be treated only in 
a direct review of action of board.— 
Shells V. Flynn, 299 N.Y.S. 64, 164 
Misc. 302, affirmed 300 N.Y.S. 536, 252 
App.Div. 238, affirmed 11 N.B.2d 1, 
275 N.Y. 446. 

Sustainixiig jnrisdictloa 

Determination of board of elec¬ 
tions in favor of application for ab¬ 
sentee ballot must be deemed to have 
been reached upon that one of al¬ 
ternative grounds which sustains its 
jurisdiction to act.—Shells v. Flynn, 
299 N.Y.S. 64, 164 Misc.' 302, af¬ 
firmed 300 N.Y.S. 536, 252 App.Div. 
238, affirmed 11 N.B.2d 1, 275 N.Y. 
446. 

Xiegality of absentee vote under col¬ 
lateral attack ■ 

Neither in action in quo war¬ 
ranto, nor In action for declaratory 
judgment affecting title to public of¬ 
fice, can absentee vote cast for can¬ 
didate be deemed illegal as long as 
vote is supported by determination 
by board of elections, acting within 
its jurisdiction on facts presented to 
board, that voter came within con¬ 
stitutional or statutory classifica¬ 
tions of persons entitled to cast ab¬ 
sentee ballots.—Shells v. Flynn, 299 
N.Y.S. 64, 164 Misc. 302, affirmed 300 
N.Y.S. 536, 252 App.Div. 238, .affirmed 
11 N.E:2d 1, 275 N.Y. 446. 

18. Ark.—^Jones v. Smith, 264 S.W. 

950, 165 Ark. 425. 

Colo.—^Bullington v. Grabow, 298 P. 

1059, 88 Colo. 661. 

Fla.—State ex rel. Hutchins v. Tuck¬ 
er, 143 So, 764, 106 Fla. 905. 
Mont.—Goodell v. Judith Basin 

County, 224 P. 1110, 70 Mont. 222. 
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Va.—Moore v. Pullem, 142 S.E. 415, 
150 Va. 174, followed in Goodwin 
V. Snidow, 142 S.E. 423, 150 Va. 
54. 

TTnlawful dlsorlmlnatlon not shown 
Absentee voters* statute conferring 
right to vote on qualified electors 
absent from home and without the 
state held not unconstitutional be¬ 
cause in some instances physically 
disabled persons would be permitted 
to vote although they could not do 
so if within state, nor on ground,that 
they conferred political rights on 
some to exclusion of others.—Demons 
V. Noller, 63 P.2d 177, 144 Kan. 813. 

Befnsal to imply prohibition 

Constitutional provision authoriz¬ 
ing legislature to provide for ab¬ 
sentee voting by electors absent be¬ 
cause of military service held not by 
implication to deprive legislature of ' 
power to authorize absentee voting 
by other qualified electors absent 
from their townships or wards.— 
Lemons v. Noller, supra. 

Power to authorize absentee voting 
as not limited to military 
The fact that Absentee voters* law 
originated from extraordinary emer¬ 
gency, and was not contemplated by 
the framers of the constitution, can 
make no difference as to its validity, 
[since, if the power resides in' the 
legislature, it may exercise it and 
apply it to all voters, whether sol¬ 
diers or not.—Jenkins v. State Board 
of‘ Elections of North Carolina, 104 
S.B. 346, 180 N.C. 169, 14 A.L.R. 1247. 

Mere possibility of frand insnlllclent 
basis for attack 

Absentee ballots could not be de¬ 
clared invalid because absentee vot¬ 
ing enlarged possibility of fraudulent 
and illegal voting, since question for 
legislature was presented, and court 
could not legislate judicially; and 
in action by candidate to be declared 
duly elected, no question of fraud as 
respects absentee ballots was pre¬ 
sented, where no challenge was in¬ 
terposed to any absentee voter, and 
no protest was interposed to any 
of absentee ballots.—Shells v. Flynn, 
300 N.Y.S. 636, 252 App.Div. 238, af¬ 
firming, 299 N.Y.S. 64, 164 Misc. 302, 
and affirmed 11 N.E.2d 1, 275 N.Y. 
446. 

19. Fla.—State ex rel. Hutchins v. 

Tucker, 143 So. 764, 106 Fla. 906. 
Kan.—Lemons v. Nolle!-, 63 P.2d 
177, 144 Kan. 813. 
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based on alleged violation of residence require¬ 
ments of the constitution,20 such as the claim that 
the statute permits the casting of the ballot in a 
county other than that of residence in contravention 
of constitutional requirements that ballots must be 
cast in the county of residence.^! An absentee 
voter law has been held not obnoxious to a consti¬ 
tutional requirement that all popular elections shall 
be by ballot.22 Absentee voters laws have been 
held invalid, however, where violative of applica¬ 
ble constitutional provisions,23 as where deemed 
violative of residence requirements,24 as where 
the view is ta.ken that an absentee vote by its na¬ 
ture cannot be “cast” within the precinct of resi¬ 
dence and that therefore absentee voter statutes 
violate constitutional requirements for the casting 
of the vote within such precinct,25 and under con¬ 
stitutional provisions construed as requiring the 
personal presence of the voter at the polls it has 
been held that absentee voters statutes are in- 
valid.26 

In this connection the courts have indicated a dif¬ 
ference between statutes authorizing absentee vot¬ 
ing for state or municipal elections and those au¬ 
thorizing such voting for federal elections, holding 
that statutes purporting to authorize absentee vot¬ 


ing for state or municipal officers are invalid as 
in contravention of provisions of the statie consti¬ 
tution requiring the personal presence of the voter 
at the polls,27 but that state statutes authorizing 
absentee voting for presidential electors and mem¬ 
bers of the federal congress are governed by the 
provisions of the federal constitution^^ and that 
under provisions of such constitution authorizing 
each state by its legislature to regulate the manner 
of voting for such federal officers it is competent 
for the state legislature to permit absentee voting 
for federal officers.29 It has been held clearly 
within the province of the legislature to make a 
statute of this description applicable to the election 
of state or municipal officers, if the state constitu¬ 
tion is silent on the place of voting.30 Some state 
constitutions expressly authorize or require legisla¬ 
tion enabling persons absent in the military or 
naval service of the United States to vote;3i and 
statutes in those jurisdictions relating to absent 
voting are valid to the extent that they keep with¬ 
in the authority conferred.32 

Defectively drawn statutes. Where an absentee 
voting statute is drawn so defectively that under 
its provisions the purity of the ballot will not be 
preserved and is so ambiguously and loosely drawn 


20. Kan.—Lemons v. Noller, supra. 
Mont.—Goodell v. Judith Basin Coun¬ 
ty, 224 P. 1110, 70 Mont. 222. 

;PerBonal presence of voter as not re¬ 
quired 

Const* art 6 § 2, providing that 
a person must reside in state, coun¬ 
ty, and precinct “In which he of¬ 
fers to vote” a certain length of 
time, does not require the personal 
presence of the voter in order to 
cast his ballot, and hence Absentee 
Voters' Law (Pub.L.1917 c 23, as 
amended by Pub.L.1919 c 322), per¬ 
mitting one absent from the state to 
vole, does not violate such section 
of the constitution.—Jenkins v. State 
Board of Elections of North Caro¬ 
lina. 104 S.E. 346, 180 N.C. 169, 14 
A.L.R. 1247. 

21. Ark.—Jones v. Smith, 264 S.W. 
950, 165 Ark. 425. 

Ballot in effect cast at home 
Even though the voting process is 
begun at a place outside the county 
of residence the absentee voter’s 
ballot is in effect cast in the county, 
township and precinct of residence 
where the statute allows absent vot¬ 
ers to deliver their ballots to elec¬ 
tion officers in other counties for 
delivery to the county of the voter’s 
residence.—Jones v. Smith, supra. 

22. N.C.—Jenkins v. S^te Board 
of Elections of North Carolina, 104 
S.E. 346, 180 N.C. 169, 14 A.L.E. 
1247. 


23. Ky.—Clark v. Nash, 234 S.W. 1, 
192 Ky. 594, 19 A.L.R. 304. 

20 C.J. p 81 note 54. 

Implied constitutloiLal prohibition 
Act May 22, 1923 (P.L. 309; Pa. 
St.Suppl.l924 § 9775al et seq), per¬ 
mitting absent voting, is unconstitu¬ 
tional, in view of Const, art 8 § 6 
permitting absent voting by those in 
military service, and thus Impliedly 
excluding others.—In re Contested 
Election in Fifth Ward of Lancaster 
City, 128 A 199, 281 Pa. 131, 35 A. 
L.R. 815. 

24. Pa.—In re Contested Election in 
Fifth Ward of Lancaster City, su¬ 
pra- 

25. N.M.—Thompson v. Scheier, 57 
P.2d 293, 40 N.M. 199. 

Construction of constitution in light 
of proposed amendment 
Proposed constitutional amend¬ 
ment which, had it been adopted, 
would have permitted legislature to 
provide for certain class to cast lim¬ 
ited ballot by absentee vote, held to 
indicate that legislature and people 
assumed that absentee voting was 
prohibited by constitution, and that 
such voting should not be extended 
further than indicated in proposed 
amendment,—Thompson v. Scheier, 
supra. 

28. Ky.—Clark v. Nash, 234 S.W. 1, 
192 Ky. 594, 19 A.L.R. 304. 

N.M.—Baca v. Ortiz, 6l P.2d 320, 40 
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N.M. 436—^Thompson v. Scheier, 57 
P.2d 293, 40 N.M. 199. 

Construotlon in light of constitution** 
al debates 

The constitutional provision that 
every male citizen fulfilling residence 
and registration requirements in dis¬ 
trict “In which he may offer to vote” 
shall be entitled to vote construed in 
light of debates of constitutional 
convention, and provision of constitu¬ 
tion concerning challenge of voters, 
contemplate the personal attendance 
of voter at the polls so as to insure 
counting of his vote, and legislature 
is without power to provide for ab¬ 
sentee voting.—State v. Lyons, Del. 
Gen.Sess., 5 A.2d 495. 

27. N.H.—In re Opinion of the Jus¬ 
tices, 113 A. 293, 80 N.H. 595. 

23. N.H.—In re Opinion of the Jus¬ 
tices, supra. 

29. N.H.—In re Opinion of the Jus¬ 
tices, supra. 

20 C.J. p 81 note 55. 

30. Iowa.—Morrison v. Springer, 15 
Iowa 304. 

Ohio.—Lehman v. McBride, 15 Ohio 
St. 573. 

Wis.—State v. Main, 16 Wis. 398. 

31. Nev.—Maclean v. Brodigan, 172 
P. 375, 41 Nev. 468. 

N.Y.—Matter of Zierbel, 169 N.T.S. 

270, 102 Misc. 626. 

20 C.J. p 81 note 57. 

32. R.I.—^In re Opinion to Governor, 
102 A. 913, 41 R.I. 118. 
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as to defeat enforcement, the courts will hold it 
invalid even though they may recognize the validity 
of absentee voting as a general proposition.33 

c. Eligibility to Vote as Absentee 

Eligibility to vote as an absentee is controlled by 
applicable statutory regulations, under which it is usually 
held that the absence must be unavoidable in character. 
Absence from the polls but not from the county will not 
entitle one to vote as an absentee under statutes restrict¬ 
ing such privilege to those absent from the county. 

Absentee voting laws contemplate cases where 
the voter is unavoidably absent from his home on 
•election day and are not intended as a convenience 
for those who may absent themselves on account 
of pleasure.34 The statutory phrase “unavoidably 
absent” is a relative term whose extent cannot be 
accurately measured or defined, and in any judicial 
review much latitude must be allowed the voter 
in determining whether or not his absence is un¬ 
avoidable,35 and broadly speaking it has reference 
to unavoidability of absence arising from ordina¬ 
ry duties, occupation, or business.36 

Where the statute enumerates the classes of per¬ 
sons whose unavoidable absence may entitle them 
to vote as absentees and then employs a general 
and inclusive phrase at the end of such enumera¬ 
tion, the courts have given the latter a construction 
in accord with its general and inclusive purport.37 

Absence from polls btU not from county or pre¬ 
scind, Under statutes providing for absentee vot¬ 
ing of persons without the county, persons who are 


within the county but absent from the polls on 
election day because of illness or work are not en¬ 
titled to vote as absentees.38 

Military service. The word “military service of 
the United States” as used in such constitutional 
and statutory provisions are broad enough to in¬ 
clude persons in all branches of the service, such 
as those in the regular, volunteer, and conscripted 
forces, and those in the naval as well as those in 
the land forces.39 Some constitutional and stat¬ 
utory provisions on this subject, however, are so 
worded as to be applicable only to qualified elec¬ 
tors who are in the military service under a req¬ 
uisition from the president of the United States 
or by the authority of the state.^® 

Presence of ‘^absentee** voter. It has been held 
that the authorities may permit electors who are 
actually present on election day but who had - ex¬ 
pected to be absent to vote by absentee ballot or 
otherwise.41 

d. Application for Absentee Ballot, and Statu¬ 
tory Regulations Generally 

There should be a substantial compliance with statu¬ 
tory regulations governing absentee voting, as in respect 
of the application, supporting affidavits, and mode of 
voting as an absentee; but minor irregularities or tech¬ 
nical informalities In such matters are not fatal. 

There should be a substantial compliance with 
applicable statutory regulations governing absentee 
voting,42 such as those governing application for 


33. Fla.—State ex rel. Whitley v. 
Rinehart, 192 So. 819, 140 Fla. 

645. 

.■34. Fla.—State ex rel. Whitley v. 
Rinehart, 192 So. 819, 140 Fla. 

645. 

35. N.T.—Shells V. Flynn. 299 N.T. 
S. 64, 164 Misc. 302, affirmed 300 
N.Y.S. 536, 252 App.Div. 238, af¬ 
firmed 11 N.B.2d 1, 275 N.Y. 446. 

36. Ark.—Jones v. Smith, 264 S.W. 
950. 165 Ark. 425. 

Farm ■workers near county line 
Voters absent from county of resi¬ 
dence on election day because of em¬ 
ployment in harvesting peaches in 
orchard near county line held un¬ 
avoidably absent, so as to be en¬ 
titled to vote under absent voters’ 
Jaw.—Jones v. Smith, supra. 

.37. Ark.—Jones v. Smith, supra. 

“Or other person,” in Crawford & 
JM.Dig. § 3810 et seq, authorizing em¬ 
ployees of railroad companies, trav- 
•ellng salesmen, college students, *’or 
other person” unavoidably absent 
from county of residence, to vote, 
‘does not refer alone to persons of 
•class specifically enumerated, as de- 
ttailed enumeration embraces all 


I persons of the classes specified.— 
Jones V. Smith, supra. 

Harvesters luolnaed 

Ark.—Jones v. Smith, supra. 

38. N.C.—Robertson v. Jackson, 110 
S.E. 593, 183 N.C. 695. 

39. Nev.—Maclean v. Brodigan, 172 
P. 375, 41 Nev. 468. 

R.I.—In re Opinion to Governor, 102 
A. 913, 41 R.I. 118. 

40. Pa.—In re Vote of Soldiers in 
Military Service, 27 Pa.Dist. 10. 

41. Tex.—^Wood V. State ex rel. Lee, 
126 S.W.2d 4, 133 Tex. 110, 121 A.L. 
R. 931, reversing, Civ.App., 120 S. 
W.2d 955. 

legality of vote and use of machine 
An amended statute authorizing 
absentee voting of elector who “is 
absent” from county on election day, 
instead of voter who “expects to be 
absent” as was provided before 
amendment, permitted absentee vot¬ 
ing by an elector expecting to be 
absent but not actually absent on 
election day, since any other con¬ 
struction would contradict absentee 
voting law as a "whole and would ren¬ 
der the law unworkable; and the 
vote of qualified voter casting ab-| 
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sentee ballot at municipal election 
was not illegal, notwithstanding vot¬ 
er was not actually absent on elec¬ 
tion day and vote was registered di¬ 
rectly on voting machine.—Ex parte 
Henry, 126 S.W.2d 1, 132 Tex. 575, 
followed in Ex parte O’Brien, 126 S. 
W.2d 3, 132 Tex. 579, Ex parte Mc¬ 
Afee, 126 S.W.2d 3. 132 Tex. 579, and 
Ex parte Kincaid, 126 S.W.2d 3, 132 
Tex. 580. 

42. Colo.—Bullington v. Grabow, 298 
P. 1059, 88 Colo. 561. 

Fla.—State ex rel. Hutchins v. Tuck¬ 
er, 143 So. 754, 106 Fla. 905. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1048, 152 Kan. 63. 

Minn.—^Wichelmann v. City of Glen¬ 
coe, 273 N.W. 638, 200 Minn. 62. 
Miss.—Guice v. McGehee, 124 So. 643, 
155 Miss. 858, suggestion of error 
overruled 125 So. 433, 155 Miss. 
858. 

Tex.—Clark v. Stubbs, Civ.App., 131 
S.W.2d 663—Sartwelle v. Diinn, 
C1V.APP., 120 S.W.2d 130. 

Poll book entries 

Clerk or election commissioner up¬ 
on receipt of application from absent 
voter for mail ballot should enter 
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absentee ballots,^^ supporting affidavit,^^ and the 
mode of voting as an absentee.^^ Applications for 
absentee ballots should be liberally and fairly con¬ 
strued to accomplish the beneficial purposes of the 
absentee voting statute,^6 and substantial compli¬ 
ance with statutory regulations has been deemed 
sufficient.^*^ The purpose of affidavits in support 
of applications for absentee voters’ ballots is to 
enable the county clerk or other appropriate offi¬ 
cial to consider the information furnished and de¬ 


termine whether or not the affiant is entitled to the 
ballot,^* and, if the affidavit submitted supplies 
such information, minor informalities or irregu¬ 
larities in connection with its form and execution 
will not invalidate a ballot issued and voted pur¬ 
suant to application,49 such as irregularities in re¬ 
spect of the affiant’s signature,^0 or with respect 
to recitals concerning the affiant’s residence®! or 
absence,®2 or the reasons for absence,®^ the date 


facts in poll book, open to public.— 
Rasp V. McHugh, 237 N.W. 394, 121 
Neb. 3S0. 

43, Colo.—Bullington v. Grabow, 298 
P. 1059, 88 Colo. 561. 

Xiack of appllcatioxL as fatal 

Absent voters' baliots cast by elec¬ 
tors without previously making ap¬ 
plication therefor were illegal.— 
Guice V. McGehee, 124 So. 643, 155 
Miss. 858, suggestion of error over¬ 
ruled, 125 So. 433, 155 Miss. 858. 
Maaadatoxy condition ps^edent 

Provisions of absent voters* law 
requiring absentee voter to file veri¬ 
fied application for ballot with city 
clerk prior to election held to pre¬ 
scribe mandatory condition precedent 
to right of absentee to vote in elec¬ 
tion, and hence ballots cast by ab¬ 
sentees in special election were 
properly rejected for failure to com¬ 
ply therewith.—^Wichelmann v. City 
of Glencoe, 273 N.W. 638, 200 Minn. 
62. 

Time of application 
Where the statute requires an ap¬ 
plication to be made three to five 
days before the election, absent vot¬ 
ers’ ballots delivered on applications 
made day before election are illegal. 
—Talbott v. Thompson, 182 N.E. 784, 
350 111. 86. 

TTnsigned application 

(1) Absent voter’s ballot obtained 
on application unsigned by applicant 
held illegal, as such omission pre¬ 
vented the requisite comparison of 
signatures by the election officials 
which must be had before deposit of 
the absentee ballot in the ballot box. 
—Talbott v: Thompson, supra. 

(2) On the other hand, it has also 
been held that the statutory require¬ 
ment that an application for an ab¬ 
sentee ballot b^ signed by the elec¬ 
tor is directory, and that the omis¬ 
sion to sign does not of itself ren¬ 
der the ballot illegal.—^Bryan v, Bar¬ 
nett, 292 P. 611, 35 N.M. 207. 

44. Fla.—State ex rel. Hutchins v. 
Tucker, 143 So. 754, 106 Fla. 905. 

45. Tex.—Clark v. Stubbs, Civ.App., 
131 S.W.2d 663. 

Zrresrularity vitiating vote 
Where election^officials took a bal¬ 
lot to a voter's ^ome, one and one- 
half miles from* polling place, the 


vote was illegal as not in accordance 
with statute governing absentee vot¬ 
ing.—Clark V. Stubbs, supra. 

48.- N.Y.—Shells V. Flynn, 299 N.Y. 
S. 64, 164 Misc. 302, affirmed 300 
N.Y.S. 536, 252 App.Div. 238, af¬ 
firmed 11 N.E.2d 1, 275 N.Y. 446. 

47. Ind.—McArtor v. State, 148 N. 
B. 477, 196 Ind. 460. 

Application away from office permit¬ 
ted 

That person otherwise qualified to 
vote made application for absent 
voter’s ballot to clerk of circuit 
court when away from his office, and, 
after complying with law respecting 
voting, delivered it to clerk when 
away from his office, held not to in¬ 
validate ballotir—McArtor v. State, 
supra. . 

Verifloation in presence of board 
Verification of applidation for ab¬ 
sentee ballot taken by notary pub¬ 
lic in presence of board of inspectors 
is substantial compliance with stat¬ 
ute.—Shells V. Flynn, 299 N.Y.S. 64, 
164 Misc. 302, affirmed 300 N.Y.S. 
536, 252 App.Dlv. 238, affirmed 11 N. 
E.2d 1, 275 N.Y. 446. 

48. Kan.—^Hansen v. Lindley, 102 P. 
2d 1058, 152 Kan. 63. 

4^ Ala.—^Pope V. Howie, 149 So. 222, 
227 Ala. 1S4. 

Ill.—Talbott V. Thompson, 182 N.E. 
784, 350 Ill. 86. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

‘^Absentee ward” 

An absent-voter's ballot which was 
I sworn to before a judge of election 
in a ward called an absentee ward 
was not Invalid, where it was not 
shown that there was not an ab¬ 
sentee ward at city where ballot was 
sworn to, to which all absentee vot¬ 
ers were sent on election day.—Han¬ 
sen V. Lindley, suprsu 
Statement of erroneous title 

Where verification of application 
for absentee ballot was before notary 
public, who was also inspector of 
elections on day that board was In 
session, it is reasonable assumption 
that application was, within scope of 
statute, verified before board, and 
erroneous title stated by officer tak¬ 
ing oath is mere irregularity.—Shells 
V. Flynn, 299 N.Y.S. 64, 164 Misc. 
302, affirmed 300 N.Y.S. 636, 252 App. 
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Div. 238, affirmed 11 N.E.2d 1. 275 
N.Y. 446. 

50. Kan.—^Hansen v. Lindley, 102 P. 

2d 1058, 152 Kan. 63. 

Signing on wrong line 

The fact that on affidavit filed 
with county clerk to obtain an out- 
of-state ballot, affiant did not sign on 
the line provided for his name, but 
instead by mistake signed on the 
line provided for the signature of 
the notary, did not render his ballot 
invalid, where the notary signed his 
name just underneath the name of 
the affiant and notary affixed his seal. 
—^Hansen v. Lindley, supra. 

51- Kan.—^Hansen v. Lindley, supra. 
Township residence sufficient 
The fact* that applicant for absent- 
voter's ballot did not in her affidavit 
siate that she was an elector of any 
particular precinct, but merely stated 
that she was an elector of certain 
county, did not render the ballot in¬ 
valid, where in first part of affidavit 
she stated that she was a resident of 
certain township.—^Hansen v. Lind¬ 
ley, supra. 

52. Kan.—^Hausen v. Lindley, su¬ 
pra. 

Absence from city as including ab. 
senoe from ward 

The fact that applicant for absent- 
voter’s ballot did not in his affidavit 
show that he was absent from his 
township or ward, did not render his 
ballot invalid, where affidavit showed 
that he was absent from his city.— 
Hansen v. Lindley, supra. 

53- Kan.—Hansen v. Lindley, supra. 
Failnre to. state any reason 
The fact that applicant for absent- 
voter's ballot in his affidavit did not 
give any reason why he was absent 
from his township did not render the 
ballot invalid.—^Hansen v. Lindley, 
supra. 

Sufficient statement of reasons for 
absence 

(1) The statement by applicant for 
absent-voter's ballot in his affidavit 
that he was a worker at certain fort 
and because of his duties as such 
worker he was required to be ab¬ 
sent from his city, sufficiently ac¬ 
counted for voter’s absence from his 
precinct to entitle his ballot to be 
counted.—^Hansen v. Lindley, supra. 
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of the election,54 the time when the notary’s com¬ 
mission expires,55 or the laying of the venue.56 
On the other hand, the ballot will be deemed in¬ 
valid where the affidavit in support of the applica¬ 
tion therefor is substantially erroneous,57 as where 
it fails to furnish pertinent and necessary informa- 
tion.5S 

Physical disability. Where the statute permits 
absentee voting of a person physically disabled 
from being present at the polls, a voter within the 
county may ngt vote absentee unless there has been 
a compliance with statutory requirements that his 
physical disability shall be shown by the certificate 
of a physician or by affidavit,59 and the judges of 


election may not lawfully permit such an absentee 
vote on their personal knowledge of the voter’s 
disability.®® 

e. Porm and Eequisites of Absentee Ballots; 

Oaths 

The form and indorsement of an absentee ballot 
should comply substantially with statutory requirements, 
as should the affidavit taken when marking and mailing 
the ballot; but a substantial compliance is sufficient and 
mere Irregularities in such respects will not vitiate the 
absentee's vote. 

There should be a substantial compliance with 
statutory regulations governing the form and req¬ 
uisites of absentee ballots,®^ their indorsement,®^ 


(2) An application for absentee 
ballot statin^T that applicant was 
goingr to California on business held 
sufficiently to state special circum¬ 
stances of applicant, as agrainst con¬ 
tention that every fact from which 
necessity of absence may be derived 
must be stated.—Shells v. Flynn, 299 
N.Y.S. 64, 164 Misc. 302, affirmed 300 
N.T.S. 536, 252 App.Dlv. 238, affirmed 
11 N.E.2d 1, 275 N.T. 446. 

Statement respecting unavoidable 
character of absence 

A statement by applicant for ab¬ 
sentee ballot that he expects in £rood 
faith to be unavoidably absent con¬ 
stitutes sufficient showing of un¬ 
avoidable absence, as against conten¬ 
tion that words given as special cir¬ 
cumstances must be full enough to 
show that absence is unavoidable in 
view of fact that what is an un¬ 
avoidable absence cannot be deter¬ 
mined by any general rule or from 
any individual statement of fact, and 
that constitution reads “may” be, 
not “will” be, unavoidably absent; 
the word “may” as used therein 
being suggestive of possibility or 
contingency, and negatives absolu¬ 
tism in reference to the future hap¬ 
pening or event.—Shells v, Flynn, su¬ 
pra. 

Students and teachers 

(1) A statement by applicant for 
absentee ballot that he is student 
and will be “away to school,” read 
together with formal statement con¬ 
tained in affidavit, is sufficient state¬ 
ment of special circumstances to 
justify board of elections in issuing 
absentee ballot.—Shells v. Flynn, su¬ 
pra. 

(2) Applications of students or 
teachers for absentee ballots held 
required to be treated as validly 
executed applications, as against 
challenge in court on ground of im¬ 
proper verification, and where, from 
application for absentee ballot, 
viewed in its entirety, conclusion 
may be reached that applicant is 
student matriculated in institution of { 
learning or teacher therein, determi¬ 


nation of board of elections in is¬ 
suing absentee ballot to applicant 
should be upheld.—Shells v. Flynn, 
supra. 

(3) The reasonable exercise of 
board of election’s power to deter¬ 
mine that applicant for absentee bal¬ 
lot is student matriculated in institu¬ 
tion of learning, procedure before 
board being* not precisely fixed by 
law, must be liberally construed, and 
does not depend on precise repetition 
of statutory words.—Shells v. Flynn, 
supra. 

54. Ala.—^Pope V, Howie, 149 So. 
222, 227 Ala. 164. 

Old forms' 

Fact that affidavits used by ab¬ 
sentee voters at municipal election 
were in old forms erroneously indi¬ 
cating date of election held mere 
irregularity which did not disqualify 
absentee voters.—^Pope v. Howie, su¬ 
pra. 

55. Kan.—^Hansen v. Lindley, 102 P. 
2d 1058, 152 Kan. 63. 

56. Kan.—^Hansen v. Lindley, su¬ 
pra. 

Obvious inadvertence 
The fact that notary in Minnesota 
in taking a Kansas out-of-state vot¬ 
er’s acknowledgment of affidavit in 
Minnesota inadvertently, in filling 
out blank spaces in affidavit, wrote 
“State of Kansas, Graham County,” 
so as to lay the venue there, did not 
render the ballot invalid.—^Hansen 
V.' Lindley, 'supra. 

57. Kan.—^Hansen v. Lindley, su¬ 
pra. 

N.Y.—Shells V, Flynn, 299 N.Y.S. 64, 
164 Misc. 302, affirmed 300 N.Y.S. 
536, 252 App.Div. 238, affirmed 11 
N.B.2d 1, 275 N.Y. 446—In re Bak¬ 
er, 213 N.Y.S. 524, 126 Misc. 49, 
affirmed 213 N.Y.S. 228, 215 App. 
Div. 791. 

'Onread affidavit 

Voluntary assistance rendered by 
clerk in office of board of elections 
in preparing affidavits necessary for, 
casting of absent voters’ ballots 
could not excuse elector from duty 
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I to supply complete information and 
read affidavit before signing it, and 
erroneous although inadvertent 
errors as to statement of precinct of 
residence invalidated the affidavit 
and ballot.—Jolly v. I>eeds, 21 N.E. 
2d 108, 135 Ohio St. 369. 

58. Kan.—^Hansen v. Lindley, 102 P. 

2d 1058, 152 Kan. 63. 

Failure to show precinct of resl- 
denoe 

Where applicant for absent-voter’s 
ballot in her affidavit stated that 
she was a duly qualified elector of 
city, which contained two precincts, 
but did not give any ward or precinct 
in which she was a voter, her ballot 
was invalid.—^Hansen v. Lindley, su¬ 
pra. 

58. N.C.—^Davls v. Board of Educa¬ 
tion of Beaufort County, 119 S.B. 
372, 186 N.C. 227. 

60. N.C.—^Davi.s v. Board of Educa¬ 
tion of Beaufort County, supra. 

61. Fla.—State ex rel. Hutchins v. 
Tucker, 143 So. 754, 106 Fla. 905. 

Form held sufficient 

Under statute requiring ballots for 
absentee voters to be in same form 
as those voted by other voters, where 
ballots on voting machine appeared 
as one entire ballot, absentee bal¬ 
lots in same form were proper, as 
against contention that there should 
have been three separate absentee 
ballots.—Shells v. Flynn, 300 N.Y.S. 
536, 252 App.Div. 238, affirming 299 
N.Y.S. 64, 164 Misc. 302, and af¬ 
firmed 11 N.E.2d 1, 276 N.Y. 446. 
'Voting of Gcshen ballot by 

**East” Goshen voter 
An absentee ballot mistakenly 
stamped “West Goshen,” given to 
voter and resident of East Goshen, 
could not be accepted or counted by 
election officers in East Goshen pre¬ 
cinct.—Allen V. Puller, 163 N.E. 676, 
332 Ill. 304. 

62. Ill.—Greene v. BJorseth, 183 N. 
E. 464, 350 Ill. 469—Sibley v. Staig- 
er, 179 N.E. 877, 347 Ill. 288—Mc- 
Creery. v. Bumsmier, 127 N.E. 171, 
293 Ill. 43. 
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and identification of the voter.63 Substantial com¬ 
pliance with statutory requirements, however, is 
sufficient,®^ and mere irregularities will not invali¬ 
date an otherwise acceptable absentee ballot.®® 

Oath of voter. The'absentee voter should com¬ 
ply with statutory requirements relative to execu¬ 
tion of the affidavit taken at the time of marking 
and mailing his ballot,®® but minor irregularities in 
respect of the form and execution of such an affi¬ 
davit are not fatal to the validity of the absentee 
vote.®"^ Where there is no doubt as to identity of 
the voter, the fact that an absentee voter signed 


the affidavit on the envelope by a name slightly 
different from that appearing on the registration 
books will not vitiate his vote.®® 

f. Transmission and Delivery of Absentee Bal¬ 
lots and Other Papers 

Absentee ballots and accompanying papers should be 
transmitted In compliance with statutory regulations, but 
irregularities In such respects are not necessarily fatal. 

There should be a substantial compliance with 
statutory regulations governing the transmission 
and delivery of absentee ballots,®® but a substantial 


Neb.—Rasp v. McHugh. 237 N.W. 
394. 121 Neb. 380. 

N.D.—Torkelson v. Byrne, 276 N.W. 
134. 68 N.D. 13, 113 A.L.R. 1213— 
Weber v. O’Connell, 215 N.W. 639, 
56 N.D. 867. 

Fmpose of endorsement by clerk 

The statute providing that before 
mailing or delivering any ballot the 
clerk shall affix his official seal and 
place his signature near the lower 
lefthand corner on the back there¬ 
of leaving sufficient space on the 
margin of the ballot for initials of 
the poll clerks, was intended to safe¬ 
guard and identify ballots which 
are sent out for absent voters* use. 
—McCardle v. Holcomb, Ind., 23 N.E. 
2d 470. 

Voter’s duty to return improper bai. 
lot 

Official ballot, before sent to mail 
voter, should be identified by clerk 
or election commissioner indorsing 
his name and title on back thereof, 
and absent voter, on receiving official 
ballot not properly indorsed by clerk 
or election commissioner, should at 
once return same.—^Rasp v. Mc¬ 
Hugh, 237 N.W. 394, 121 Neb. 380. 
Judge’s initials 

The omission to indorse a judge’s 
initials on the ballots of absentee 
voters may not be supplied or cor¬ 
rected after the ballots have once 
been deposited in the box.—Talbott 
V. Thompson, 182 N.E. 784, 350 III. 
86 . 

Official seal missing 
In view of Burns St.Annot.Suppl. 
1921 § 6927n. absent voters’ ballots, 
which did not have impression of 
official seal of clerk of circuit court 
on their backs before being sent to 
applicant, are void and cannot be 
counted.—^Werber v. Hughes, 148 N. 
E. 149, 196 Ind. 542. 

63. Fla.—State ex rel. Hutchins v. 
Tucker, 143 So. 764, 106 Fla. 905. 

64. Fla.—State ex rel. Hutchins v. 
Tucker, supra. 

Signing by part of inspectors 
Absent voters’ ballots, transmitted 
to county judge in envelopes signed 
by part of precinct inspectors, were 
illegally rejected by canvassing board 


since there was at least a substan¬ 
tial compliance with the statute.— 
State ex rel. Hutchins v. Tucker, su¬ 
pra. 

65. Ind.—McCardle v. Holcomb, 23 

N.E.2d 470. 

Tex.—Da "is v. Walcott, Civ.App., 

96 S.W.2d 817, error dismissed. 
Absence of poU clerk’s name or ini¬ 
tials 

(1) Absent voters* ballots are not 
invalid merely because * poll clerks’ 
initials were not indorsed thereon.— 
Wright V. Walker, 151 N.E. 424, 197 
Ind. 561—^Werber v. Hughes, 148 N. 
E. 149, 196 Ind. 542. 

(2) Code 1923 c 3 § 66, providing 
that ballot not Indorsed on back by 
names of poll clerks in their own 
handwriting shall not be counted, 
does not apply to absent voter’s bal¬ 
lot voted in pursuance of Acts 1921 
c 65, and provision of Absent Vot¬ 
ers’ Statutes, Acts 1921 c 65 § 10 
(Barnes Code 1923 c 3 § 110), direct¬ 
ing that poll clerks shall write their 
names on each absent voter’s ballot 
before it is deposited in ballot box, 
is directory, and failure to do so does 
not ipso facto render ballot void.— 
State v. Board of Canvassers of Min¬ 
go County, 126 S.B. 708, 98 W.Va. 
41. 

(3) Failure of ballot clerks to in¬ 

dorse ballots of absent voters de¬ 
posited in ballot box under St.l921 
§ 11.62, did not affect validity of the 
ballots under § 6.41, making unin¬ 
dorsed ballots void, such statute not 
applying to absent voters.—State v. 
Barnett, 196 N.W. 707, 182 Wls. 

114. 

Antheutlcatloa irregular but suffi¬ 
cient 

Absent voters’ ballots bearing seal 
of clerk of the circuit court, and sig¬ 
natures of a person concededly the 
clerk of the circuit court, but not 
containing the word “clerk” or oth¬ 
er official designation accompanying 
the signature, were sufficiently au¬ 
thenticated to provide protection de¬ 
sired by the statute and were valid, 
as against contention that there must 
be some designation of the official 
character of person signing the bal-. 
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lots.—McCardle v. Holcomb, Ind., 23 
N.E.2d 470. 

Initialing by judge is not xnanda- 
toxy, and absentee ballot may be 
counted although not initialed.—^Don- 
lan V. Cooke, 237 N.W. 496, 212 Iowa 
771. 

66. N.D.—Torkelson v. Byrne, 276 N. 
W. 134, 68 N.D. 13. 113 A.L.R. 1213. 

Oath before postmaster 
A United States postmaster is not 
an “officer authorized by law to ad¬ 
minister oath” within meaning of 
statute dealing with affidavit and 
oath of absent voter, since post¬ 
master does not have an official seal 
and since he is not an officer au¬ 
thorized to administer oaths under 
provisions of session laws; and ab¬ 
sent voters’ no party ballots were 
void because oaths of electors, as 
evidenced on envelopes containing 
such ballots, had not been adminis¬ 
tered by authorized officer within 
meaning of statutes, where oaths had 
been administered outside of the 
state by United States postmasters 
using postmaster’s dating stamps as 
seal.—Torkelson v, Byrne, supra. 

67. N.T.—Shells v. Flynn, 299 N.T. 
S. 64, 164 Misc. 302, affirmed 300 
N.Y.S. 536, 252 App.Div. 238, af¬ 
firmed 11 N.E.2d 1, 276 N.T. 446. 

Affidavit taken by candidate’s secre¬ 
tary 

The private secretary of candi¬ 
date’s opponent did not have such an 
interest in opponent’s election as to 
disqualify her from taking acknowl¬ 
edgments of absentee voters on the 
outer envelopes.—State ex rel. Pem¬ 
berton V. Superior Court of What¬ 
com County, 83 P.2d 345, 196 Wash. 
468. 

68. W.Va.—State v. Board of Can¬ 
vassers of Berkeley County, 168 
S.E. 793, 118 W.Va. 498. 

69. Neb.—^Wheelock v. Haney, 293 
N.W. 418. 

Mandatory use of TTnlted States mall 
Where mail ballots were not trans¬ 
mitted to the county clerk by United 
States mail in compliance with man¬ 
datory provision of statute making 
that method of transmission a con- 
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compliance with the statute in such respects is suf¬ 
ficient,^® and absentee voters will not be disfran¬ 
chised because of mistakes of the election officials 
in the performance of their duties,as where the 
officials fail to send requisite affidavits to accom¬ 
pany the absentee ballot and the latter is^ counted 
as valid despite such omission.72 Noncompliance 
with purely directory provisions respecting trans¬ 
mission and delivery of a certificate of registration 
by an absentee voter is not fataU^ 

g. Marking Absentee Ballots and Deposit in 
Ballot Box 

There should be a substantial compliance with statu¬ 
tory regulations as to marking of absentee ballots and 
the deposit thereof in the ballot box, although Irregulari¬ 
ties in such respects will not necessarily invalidate an 
absentee vote. Statutes regulating the kind of pencil 
or other marker to be used in marking ballots may or 
may not be applicable to absentee ballots, but where ap¬ 
plicable such requirements should be observed. 


In the marking of his ballot and indication of 
his choice the absentee voter should substantially 
comply with statutory regulations.^^ Ballots ac¬ 
companied merely by an unattached slip of paper, 
bearing the candidate’s name, are invalid although 
otherwise properly marked such slips must be 
so permanently affixed to the ballot, as by pasting, 
as to indicate that they constitute a part of the 
ballot,76 and it is not sufficient if they are attached 
merely by a clip.'^^ However, an absentee ballot 
will not be voided by minor irregularities in respect 
of its marking and the indication of the voter’s. 

choice.78 

Type of pencil or marker. Statutory regulations 
governing the type or color of pencil to be used at 
the regular polling places have been held inapplica¬ 
ble to the marking of absentee ballots but it has 
also been held that such provisions are mandatory 


dition of the right to vote by mail, 
mail ballots were void.—^Wheelock v. 
Haney, supra. 

Time of tiaasmlssioiL 
The statute leaves a wide discre¬ 
tion in the secretary of state as to 
when he shall transmit the ballots 
of soldiers and sailors to the boards 
of elections of the various counties. 
The only requirement is that he shall 
transmit the ballots in time to have 
the respective boards of election per¬ 
form the duties incumbent on them 
prior to the date when the several 
boards of inspectors in the elec¬ 
tion districts are required to canvass 
the votes.—Boyle v. Hugo, 168 N.Y.S. 
789, 101 Misc. 637. 

70. Tex.—Hooker v. Foster, Civ. 
App., 19 S.W.2d 911. 

71. N.Y.—Sheils v. Flynn, 300 N.Y. 
S. 5S6, 252 App.Div. 238, affirming 
299 N.Y.S. 64. 164 Misc. 302, and 
affirmed 11 N.E.2d 1, 275 N.Y. 446. 

Pailure to return envelopes 
Statutory provision for retaining 
envelopes in which absentee ballots 
are received held not to require re¬ 
jection of absentee ballots by reason 
of failure to return envelopes to city 
clerk.—Swift v. Registrars of Voters 
of Quincy, 183 N.E. 730, 281 Mass. 
271. 

Xrregnlar delivery of ballots 
Ind.—-McArtor v. State, 148 N.E. 477, 
196 Ind. 460. 

72. Colo.—Bullington v. Grabow, 298 
P. 1059, 88 Colo. 561. 

Kan.—Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

73. Wash.—State ex rel. Pemberton 
V. Superior Court of Whatcom 
County, 83 P.2d 345, 196 Wash. 
468. 

74. Tex.—Sartwelle v. Dunn, Civ. 

App., 120 S.W.2d 130. i 

29 C.J.S.-20 


Utah.—^Evans v. Reiser, 2 P.2d 615, 

78 Utah 253, rehearing denied 3 P. 

2d 253, 78 Utah 307. 

Wash.—State ex rel. Pemberton v. 

Superior Court of Whatcom Coun¬ 
ty, 83 P.2d 345, 351, 196 Wash. 

468. 

Srasnres 

Absentee ballots marked for can¬ 
didate's opponent were illegal, where 
absentee voters were not permit¬ 
ted to seal envelopes containing bat- 
lots and an unknown person there¬ 
after erased marks after candidate’s 
name and placed them after name of 
his opponent before ballots were de¬ 
livered to auditor's office.—State ex 
rel. Pemberton v. Superior Court of 
Whatcom County, supra. 

Greater precautions necessary for 
absentee ballots 

Where absentee ballots were 
marked by the wife of a candidate, 
or with her assistance, such ballots 
were invalid, the court basing its 
decision on a prior decision as to 
marking of ballots in that way at 
the polls, and saying: “It would 
seem to be an even greater threat to 
the secrecy of the ballot to permit 
what is alleged to have occurred 
in this case, for absentee ballots are 
marked in hospitals, in bedrooms, 
and in all sorts of private places, 
where the opportunity for the com¬ 
mission of fraud is greater than at 
a regular polling place equipped with 
election officials and often guarded 
by unofficial ‘watchers' stationed 
there by parties or candidates."— 
State ex rel. Pemberton v. Superior 
Court of Whatcom County, supra. 

75. Fla.—State ex rel. Hutchins v. 

Tucker, 143 So. 754, 106 Fla. 905. 

76. Fla.—State ex rel. Hutchins v. 

Tucker, supra. 
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77. Fla.—State ex rel. Hutchins v. 
Tucker, supra. 

78. Kan.—Hansen v. Lindley, 102 P. 
2d 1058, 152 Kan. 63. 

Wash.—State ex rel. Pemberton v. 
Superior Court of Whatcom Coun¬ 
ty, 83 P.2d 345, 196 Wash. 468. 
Marking in presence of candidate’s 
secretary 

Absentee ballots were not invalid 
because they were marked in pres¬ 
ence of private secretary of candi¬ 
date's opponent, where they were re¬ 
quired to be marked in presence of 
officer authorized to administer 
oaths, and secretary was acting as 
such officer.—State ex rel. Pemberton 
v. Superior Court of Whatcom Coun¬ 
ty, supra. 

Fbysioal assistance in marking for 
disabled voters 

The marking of absentee ballots by 
voters’ son-in-law and by another 
voter's daughter did not invalidate 
them, where it appeared that vot¬ 
ers were more or less physically dis¬ 
abled.—State ex rel. Pemberton v. 
Superior Court of Whatcom County, 
supra. 

Spelling 

The fact that absent voter in at¬ 
tempting to write the name of a 
candidate named “Hansen" on the 
ballot, wrote it “Hanson,” did not 
render the ballot invalid.—Hansen 
V. Lindley, 102 P.2d 1058, 152 Kan. 
63. 

79. Ind.—Glick v. Hunter,' 129 N.E. 
232, 190 Ind. 51. 

Ckinstraction in favor of absent 
soldiers 

The Absent Voters Act will not be 
given a construction which will re¬ 
sult in disfranchisement of the many 
soldiers who cast such ballots in 
1918, because of failing to mark the 
vote with blue pencil as required by 



§ 210 


ELECTIONS 


29 C.J.S. 


and do apply to absentee ballots,and that viola¬ 
tion of applicable regulations respecting the type of 
pencil or other means used to mark an absentee bal¬ 
lot will invalidate the samc.^i The mere fact that 
a mark on an absentee ballot is susceptible of re¬ 
moval by use of an ordinary eraser does not prove 
that the mark was not made by an indelible pencil as 
required by statute, so as to invalidate the ballot.®^ 

Deposit in ballot box. Under statutes requiring 
deposit of absentee ballots in the ballot box it has 
been held that the absentee vote is not complete un¬ 
til such deposit has been made.On the other 
hand, such statutory provisions have been construed 
as so far directory rather than mandatory in char¬ 
acter that a technical noncompliance therewith will 
not invalidate the absentee vote.®^ 

§ 211. Rejection of Vote by Election Officers 

Fraud and mistakes of election officials should not be 
permitted to disfranchise a qualified voter. Improper ex¬ 
clusion of qualified voters may invalidate an election if 
numerous enough to affect the results, but not otherwise. 

Where persons offering to vote are challenged, 
but are not examined as to their qualifications and 
do not refuse to take the oath to meet the chal¬ 
lenge, they are entitled to cast their ballots, and 
neither mistake, neglect, nor fraud of election offi¬ 
cials should be permitted to deprive a legal voter of 
the due exercise of his franchise.^® It has been 


held that the list of registered voters furnished to 
the managers of the elections is controlling and 
that, irrespective of irregularities in the entering of 
names thereon, such managers should permit ev¬ 
eryone named to vote and deny the right to vote to 
anyone not named.®^ An election is void if enough 
persons were unlawfully deprived of an opportunity 
to vote, or legal votes were thrown out, to change 
the result,®® but the election will not be vitiated by 
exclusion of lawful votes if such exclusion did not 
change the result.®® Where a person who was un¬ 
lawfully prevented from voting would have voted 
for the proposition or candidate for which or for 
whom the returns show a majority, the rejection of 
his vote cannot be considered as materially chang¬ 
ing the result;®® and where, after counting all the 
wrongfully excluded votes for the candidate or 
proposition for whom, or for which, they would 
have been cast, the proposition shown to have been 
carried, or the candidate shown to have been elect¬ 
ed, by the returns, still has a majority, the election 
will not be declared void.®i It is sometimes held 
under statute that an election shall not be annulled 
or set aside because of the rejection of legal votes 
unless it appears that such legal votes, if given to 
the person intended, would increase the number of 
his legal votes to or above the number of legal votes 
received by another person for the same office.®® 
Disfranchisement of class. Where election offi- 


statute unless the legislative Intent 
to that effect was so clearly ex¬ 
pressed as to be unmistakable.— 
Glick V. Hunter, supra, 

CO. Ohio.—^Whitacre v. Waggoner, 

14 N.E.2d 22, 133 Ohio St. 409. * 
ITso of Ink as fatal defect 

A ballot, although an absent vot¬ 
er’s ballot, which was voted by cross¬ 
mark in black ink, instead of black 
pencil as required by statute, would 
not be counted, since statute is man¬ 
datory.—^Whitacre v. Waggoner, su¬ 
pra. 

81. Cal.—^Lester v. Pair bairn, 89 P. 

2d 1091, 1092, 32 Cal.App.2d 411. 

82. Cal.—^Lester v. Fairbairn, supra. 
Indelible pencil xnarks as open, to 

erasure 

'’Indelible pencils are very common 
and most people are more or less 
familiar with the marks made by 
them. It requires but slight observa¬ 
tion and experiment to demonstrate 
that the fact that a mark can be 
erased is not sufficient, in itself, to 
show that the mark was not made 
with an indelible pencil. While cer¬ 
tain pigments might be left in the 
paper after erasure, the mark made 
by an indelible pencil can frequent¬ 
ly be erased leaving an appearance, 
to the naked eye, similar to that left 


by the erasure of a mark made by 
an ordinary pencil.”—Lester v. Fair- 
bairn, supra. 

83. Mont.—Goodell v. Judith Basin 
County, 224 P. 1110, 70 Mont. 222. 

Legality of ballot 
An absentee’s ballot which elec¬ 
tion officers are compelled to de¬ 
posit in ballot box is a legal ballot. 
—^Wood V. State ex rel. Lee, 126 S. 
W.2d 4, 133 Tex. 110, 121 A.L.R. 931, 
reversing, Civ.App., 120 S.W.2d 955. 
When ballot “cast” 

An absentee ballot is not “cast” 
when prepared by the absentee vot¬ 
er and deposited to be cast as pro¬ 
vided by law, but is ‘"cast'j only 
wljen duly deposited in the ballot 
box by the election officials on the 
day of the election.—State v. Lat¬ 
ham, 170 So, 475, 126 Fla. 793. 

84. Ill.—Sledschlag v. May, 2 N.B. 
2d 836, 363 111. 538. 

Laying ballots on table 

Statute providing that absent vot¬ 
ers’ ballots be placed in ballot box 
held directory and not mandatory 
so that absent voter’s ballots which 
were not placed in ballot box but 
were laid on table, contents of bal¬ 
lot box being placed upon absent 
voters’ ballots, were valid.—Sied- 
schlag V. May, suprcu 

306 


85^ Ala,—^Pope v. Howie, 149 So. 
222, 227 Ala. 154. 

88. Ala.—Pope v. Howie, supra. 

87. Ga—Briscoe v. Between Consol. 
School Dist., 166 S.E. 654, 171 Ga. 
820, reversing 153 S.E. 437, 41 Ga. 
App. 515, and conformed to 157 S. 
E. 103, 42 Ga.App. 623. 

Reception of illegal votes see infra 
§ 219. 

88. Tenn.—Maloney v. Collier, 83 S. 
W. 667, 112 Tenn. 78. 

Tex.—^Kempen v. Bruns, Civ.App., 
195 S.W. 643. 

83. Nev.—Carville v. McBride, 202 
P. 802, 45 Nev. 305. 

Okl.—Mayberry v. Gaddis, 213 P. 
316, S8 Okl. 286. 

90. Tex.—^Kempen v. Bruns, Civ. 
App., 1Q5 S.W. 643. 

91. Fla.*—State ex rel. Clark v. 
Klingensmith, 163 So. 704, 121 Fla. 
297. 

Ky.—Hardigree v. White, 121 S.W. 

2d 919, 275 Ky. 364. 

Tex.—^Kempen v. Bruns, Civ.App., 
195 S.W. 643. 

92. Ala—Brunson v. Dobbs, 8l So 
545, 203 Ala 603. 

20 C.J. p 183 note 5. 
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cers adopt an erroneous rule regarding the qualifi¬ 
cations of voters which operates to exclude a class 
of voters sufficient in number to overcome the ma¬ 
jority and change the result of the election, and 
the fact is made known generally to the persons 
affected thereby, the election is void,93 regardless 
of whether or not the members of the rejected class 
appeared at the polls and offered to vote,94 and ir¬ 
respective of how they would have voted had they 
been permitted to do so.95 However, where no wo¬ 
man applied to vote, the court will not annul an 
election on the mere general charge that women 
were excluded from voting.96 

§ 212. Withdrawal or Change of Vote 

Ordinarily a voter may withdraw or change his vote 
until the ballot has been placed in the ballot box, but 
should not be allowed to repeat his vote because he vio¬ 
lated the law in casting the first one. A viva voce vote 
may not be changed after It has been duly recorded. 

Until a ballot is placed in the ballot box or its 
identity is otherwise lost the voter whose ballot it 
is may cancel the same;97 but a voter should not 
be allowed to repeat his -vote because he violated 
the law in casting the first one.98 

Change of viva voce vote. Where a person casts 
his vote viva voce for one candidate and it is so 
recorded and he leaves the table where his vote is 
taken and other votes are then cast and recorded, 
he cannot thereafter have his vote changed to an¬ 
other candidate,99 even though he had intended to 
vote for him and called the name by mistake or in- 
advertence.i 

§ 213. Fedlure to Vote 

Failure of a majority of the electorate to vote will not 

93. Tex.—Marsden v. 

App., 1S9 S.W. 960. 

94. Tex.—Marsden v. Troy, supra, 

20 C.J. p 183 note 7. 

95. Tex.—Marsden v. Troy, supra. 

961 La.—^Mulhaupt v. Shreveport, 

52 So. 1023, 126 La. 780. 

20 C.J. p 183 note 9. 

97. W.Va.—State v. Board of Can¬ 
vassers of Berkeley County, 168 S. 

B. 793, 113 W.Va. 498. 

93. Tex.—Marsden v. Troy, Civ, 

App., 189 S.W. 960—Roach v. Ma- 
lotte, 56 S.W. 701, 23 Tex.Civ.App. 

400. 

£6. Ky.—Hopkins v. Swift, 37 S. 

W. 155, 100 Ky. 14, 18 Ky.L. 526. 

Viva voce voting generally see su¬ 
pra § 202. 

1. Ky.—Hopkins v. Swift, supra. 

2. Tex.—Cunningham v. Queen, Civ. 

App., 96 S.W.2d 798, error dis¬ 
missed. 


Invalidate an election unless it was not generally known 
that it was to be held. Persons present and not voting 
are deemed to acquiesce in the election made by those 
participating. 

Where the general public knows, or should know, 
that an election is taking place for a particular pur¬ 
pose, such election will be held valid although only 
a small minority of the voters cast their ballots in 
such election,2 but where it is not generally .known 
that an election is being held for the particular pur¬ 
pose, and the provisions of applicable statutes are 
not complied with, the courts may hold that there 
has been no expression of the public will and no 
valid election.3 

It has been held that electors present and not vot¬ 
ing at an election acquiesce in the election made by 
those who do vote.^ 

§ 214. Irregularities and Errors 

a. In general 

b. Construction of statutes as mandatory 

or directory 

a. In General 

Minor irregularities and errors In the conduct of an 
election, which neither violate express and mandatory 
provisions of statute nor affect the result, will not in¬ 
validate the same; but where the violations are of a 
serious character or so numerous as to affect the result 
the election may be vitiated. 

A substantial compliance with the law regulating 
the conduct of elections is sufficient,^ and when the 
election has been held and the will of the electors 
has been manifested thereby, the election should be 
upheld even though there may have been attendant 
informalities and in some respects a failure'to com¬ 
ply with statutory requirements.® In the absence 

been done anyone.—^Weston v. Mark- 
graf, 160 N.B. 215, 328 Ill. 576. 

6. Miss.—State ex rel. Sowell v. 

Greer, 130 So. 482, 158 Miss. 315. 
Ohio.—Mehling v. Moorehead, 14 N. 

E.2d 15, 133 Ohio St. 395. 

Wis.—State ex rel. Oaks v. Brown. 

249 N.W. 50, 211 Wis. 671. 

Will of electors appearing witli rea¬ 
sonable certainty 

Although irregularity and illegal¬ 
ity in the conduct of an election 
may render it void, yet the election 
should stand. If the will of the elec¬ 
tors can be made to appear from 
the returns, either alone or aided by 
extrinsic circumstances, with rea¬ 
sonable clearness and certainty.— 
State ex rel. Green v. Holzmueller, 
DeLSuper., 5 A.2d 251. 

Statntozy mandate as to effect of 
Informality 

Statute providing that title shall 
be construed to give effect to will 
of electors notwithstanding infor- 


Troy, Civ. ^ 3. Tex.—Cunningham v. Queen, su¬ 
pra. 

4- Fla.—State ex rel. Miller v. Mar¬ 
shall, 184 So. 870, 135 Fla. 214, 
rehearing denied 185 So. 428, 135 
Fla. 214. 

Common-law rule 

Under English common law, which 
is in force in Florida, electors pres¬ 
ent, but not voting, at election vir¬ 
tually acquiesce In election by those 
who vote.—State ex rel. Miller v. 
Marshall, supra. 

5. N.C.—Forester v. Town of North 
Wilkesboro, 174 S.B. 112, 206 N.C. 
347. 

Preserving spirit of law 

Literal compliance with prescribed 
forms will not be required If the 
spirit of the law is not violated, and 
form should be subservient to sub¬ 
stance when no legal voter is de¬ 
prived of his vote and no injury has 
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of an express or mandatory provision of statute to 
the contrary, as discussed in the following subdi¬ 
vision, or of fraud,7 an election which appears to 
have been fairly and honestly conducted will not be 
vitiated by mere irregularities which are not shown 
to have affected the result,^ and the misconduct of 


election officers or irregularities on their part will 
not justify rejecting the whole vote of a precinct 
where it does not appear that the result was af¬ 
fected thereby, even though the circumstances may 
be such as to subject the officers to punishment 
nor will violations in one county invalidate an en- 


mality or failure to comply with 
some of its provisions is not mere 
rule of construction, but mandate 
to judicial tribunal that mere in¬ 
formality or failure to comply with 
some provisions of title shall not de¬ 
feat will of electors, and to relax 
strict provisions of title in all cases 
where such will can be ascertained 
from proceedings had.—State ex rel. 
Pelishek v. Washburn, 270 N.W. 541, 
223 Wis. 595. 

7. Neb.—^Wheelock v. Haney, 293 
N.W. 418, 420, 138 Neb. 547, quot¬ 
ing Corpus Juris. 

N.M.—Wright v. Closson, 224 P. 
483, ^9 N.M. 546. 

Pa.—^In re Election Contest for Of¬ 
fice of Burgess of Borough of Ell- 
wood City. 133 A. 379. 286 Pa. 257. 
Fraud generally see infra § 217. 

8. Ala.—Pope V. Howie, 149 So. 222, 
227 Ala. 154. 

Ill.—^Fiedler v. Sanitary Dist. of 
Bloom Tp., 194 N.B. 321, 359 Ill. 
221—Emery v. Hennessy, 162 N. 
B. 835, 331 Ill. 296—Weston v. 
Markgraf, 160 N.B. 215, 328 Ill. 
576—Flowers v. Kellar, 153 N.B. 
351, 322 Ill. 265—People ex rel. 
Milburn v. Huston, 267 IlLApp. 
395—^People ex rel. Earley v. Bier- 
man, 249 IlhApp. 217. 

Ind.—Cave v. Conrad, 24 N.E.2d 1010 
—^Werber v. Hughes, 148 N.B. 149, 
196 Ind. 542. 

Iowa.—State v. Creston Mut. Tele¬ 
phone Co., 191 N.W. 988, 195 Iowa 
1368. 

ICan.—Hooper v. McNaughton, 214 
P. 613, 113 Kan. 405. 

Ky.—Hogg V. Caudill, 71 S.W.2d 
1020, 264 Ky. 409—Campbell v. 

Little, 66 S.W.2d 67, 251 Ky. 812 
—Jones V. Steele, 275 S.W. 790, 
210 Ky. 205—Marilla v. Ratter- 
man, 273 S.W. 69, 209 Ky. 409. 
La.—^Heine v. Jefferson Davis Par¬ 
ish Police Jury, 135 So. 667, 172 
La. 889—Womack v. Nettles, 99 
So. 290, 155 La. 359. 

Md.—Richardson v. Blackstone, 109 
A. 440, 185 Md. 530. 

Mich.—Behrendt v. Wilcox, 269 N. 
W. 155, 277 Mich. 232—Thompson 
V. Cihak, 236 N.W. 893, 254 Mich. 
641. 

Miss.—State ex rel. Sowell v. Greer, 
130 So. 482, 158 Miss. 315. 

Neb.—Wheelock v. Haney. 293 N.W. 
418, 420, 138 Neb. 547, quoting 
Corpus Juris. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

N.M.—Orchard v. Board of Com’rs 
of Sierra County, 76 P.2d 41, 42 


N.M. 172—Wright v. Closson, 224 
P. 483, 29 N.M. 546—Gallegos v. 
Miera, 215 P. 968, 28 N.M. 565. 
N.Y.—Spano v. City of Middletown, 7 
N.T.S.2d 14, 17. 169 Misc. 338, cit¬ 
ing Corpus Juris. 

N.C.—^Forester v. Town of North 
Wilkesboro, 174 S.E. 112, 206 N.C. 
347. 

N.D.—Torkelson v. Byrne, 276 N.W. 

134. 68 N.D. 13, 113 A.L.R. 1213. 
Okl,—Wadsworth v. Neher, 280 P. 

263, 138 Okl. 4—Moore v. Okla¬ 
homa City, 254 P. 47, 122 Okl. 234 
—Wallace v. Excise Board of Bry¬ 
an County, 216 P. 654, 91 Okl. 101 
—Mayberry v. Gaddis, 213 P. 316, 
88 Okl. 286—Lamb* v. Palmer, 191 
P. 184, 79 Okl. 68. 

Or.—State ex rel. Weatherford v. 
Hayworth, 53 P.2d 1048, 152 Or. 
416. 

Pa.—In re Eckert’s Election, 162 A. 
223, 308 Pa. 375—In re Carbondale 
Election, 124 A. 298, 280 Pa. 159— 
In re Nomination for Office of* 
Constable, 41 Lack.Jur. 163. 
S.C.“Corn v. Blackwell, 4 S.E.2d 

264, 191 S.a 183—Hyde v. Logan, 
101 S.E, 41, 113 'S.C. 64. 

Tex.—State v. Fletcher, Civ.App., 50 
S.W. 2d 450, error dismissed—Les¬ 
lie V. Griffin, Civ.App., 23 S.W.2d 
535, reversed on other grounds, 
Com.App., 25 S.W.2d 820—State 
V. Logan, Civ.App., 5 S.W. 2d 247, 
error dismissed. 

Wash,—State v. Superior Court of 
King County, 244 P. 702, 138 

Wash. 488. 

20 C.’J. p 180 note 73. 

Irregularities and errors in respect 
of: 

Ballots see supra § 173. 

Calling, ordering, and notice of 
election see supra § 81. 

Canvass of election see infra § 
238. 

Conduct of primary election see 
supra § 118. 

Registration of voters see supra § 
51. 

Failure to present tax receipts 

Failure of voters to present poll 
tax receipts or affidavits to judge of 
election, without demand by election 
officials to do so, held not to ren¬ 
der ballots illegal.—Ramsay v. Wil¬ 
helm, Tex.Civ.App., 52 S.W.2d 757, 
error refused. 

Spurious 'ballots carried to polls 
That spurious ballots were carried 
to polls by certain voters for infor¬ 
mation in marking ballots and were 
thrown on the floor and afterward 
found there held not to vitiate re- 
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I suit.—state V. Fletcher, Tex.Civ. 
■ App., 50 S.W.2d 450, error dismissed. 
Clerical errors 

Mere clerical errors cannot invali¬ 
date and destroy result of election 
fairly held and honestly and truly 
declared.—Scurlock v. Wingate, Tex. 
Civ.App., 283 S.W. 307. 

Technical mistakes or irregulari¬ 
ties which arise in carrying out di¬ 
rectory provisions of an election 
statute and which do not affect the 
result will not avoid the election.— 
Davis V. Los Angeles County, 84 P. 
2d 1034, 12 Cal.2d 412. 
a. Ariz.—Findley v. Sorenson, 276 
P. 843, 36 Ariz. 265. 

Cal.—Scott V. Kenyon, 105 P.2d 291, 
superseding, App., 93 P.2d 160. 
Colo.—Baldauf v. Gunson, 8 P.2d 265, 
90 Colo. 243. 

Fla.—State ex rel. Titus v. Peacock, 
170 So. 309, 125 Fla. 810. 

Ill.—^Weston V. Markgraf, 160 N.E. 
215, 328 Ill. 576. 

Iowa.—Brooks v. Pay, 220 N.W. 30, 
206 Iowa 845. 

Ky.—Bversole v. Craft, 287 S.W. 
965, 216 Ky. 500. 

La.—^Womack v. Nettles, 99 So. 290, 
155 La. 359. 

Mich.—^Attorney General ex rel. Mil¬ 
ler V. Miller, 253 N.W. 241, 266 
Mich. 127, 106 A.L.R. 387. 

Mont.—^Dubie v. Batani, 37 P.2d 662, 
97 Mont. 468. 

Neb.—^Wheelock v. Haney, 293 N.W. 
418, 420, 138 Neb. 547, quoting 
Corpus Juris. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

N.M.—Orchard v. Board of Com’rs 
of Sierra County, 76 P.2d 41, 42 
N.M. 172. 

Pa.—In re Contest of Election of 
Gollmar, 175 A. 510, 316 Pa. 560— 
In re Eckert’s Election, 162 A. 223, 
308 Pa. 375—In re Election Con¬ 
test for Office of Burgess of Bor¬ 
ough of Ellwood City, 133 A. 379, 
286 Pa. 257—In re Contested Elec¬ 
tion by Constable, 4th Ward, Read¬ 
ing, 32 Berks Co.L.J. 139—In re 
Alderman's and Constable’s Elec¬ 
tion Contest, 53 York Leg.Roc. 
177. 

S.D.—^Fullerton v. Smizer, 213 N.W. 
730, 51 S.D. 320, followed in Per- 
rott V. Bayliss, 213 N.W. 732, 51 
S.D. 324. 

Tex.—Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused. 
Utah.—Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 180 note 75. 



29 C.J.S. 


ELECTIONS 


tire election for an office where a clear majority is 
shown for the winner without counting the votes of 
such county.iO Voters who have done all in their 
power to cast their ballots honestly and intelligent¬ 
ly are not to be disfranchised because of an ir¬ 
regularity, mistake, error, or even wrongful act, of 
the officers charged with the duty of conducting the 
election, which does not prevent a fair election and 
in some way affect the result.^! Elections should 
never be held void unless they are clearly illegal 
it is the duty of the court to sustain an election au¬ 
thorized by law if it has been so conducted as to 
give a free and fair expression of the popular will, 
and the actual result thereof is clearly ascer- 
tained.^3 It has even been held that gross irregu¬ 
larities not amounting to fraud may not vitiate an 
election.^4 * 

On the other hand, violations of election regu¬ 
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lations may invalidate the election where of a seri¬ 
ous character or so numerous as substantially to af¬ 
fect the result. 15 An election will be vitiated by 
irregularities which are so numerous that they must 
be attributed to fraud rather than honest mistake 
and although no actual fraud is apparent yet an elec¬ 
tion will be invalidated where the whole conduct 
of the election officers shows such gross negligence 
and disregard of their official duties as to leave the 
judicial mind in doubt as to how the election re¬ 
sulted, or would have resulted but for such wide¬ 
spread irregularities but the power to throw out 
an entire division is one which ought to be exer¬ 
cised with the greatest care and only under cir¬ 
cumstances which demonstrate beyond all reason¬ 
able doubt either that the disregard of the law has 
been so fundamental or so persistent and continu¬ 
ous that it is impossible to distinguish what votes 


Misconduct and irregularities of 
election officers in respect of mat¬ 
ters other than conduct of elec¬ 
tion are considered supra § 65. 
Honest mistakes 

(1) Honest mistake of election of¬ 
ficers will not defeat election, if no 
voter has been deprived of vote, al¬ 
though safeguards for ballots must 
be observed.—Weston v. Markgraf, 
160 N.E. 215, 328 Ill. 576. 

(2) Honest mistakes of election 
officers or irregularities in directory 
matters, if not fraudulent, will n'>t 
avoid election, unless they affect re¬ 
sult.—Penland v. Bryson City, 154 
S.E. 88, 199 N.C. 140‘. 

10. S.C.—Pinklea v. Daniel, 6 S.B. 
2d 472, 192 S.C. 298. 

Ciongressloual election 
An election to fill a vacancy in 
the office of congressional represent¬ 
ative would not be declared void 
because of alleged violation of se¬ 
crecy of ballot in one county, where 
total vote of winning candidate, ex¬ 
clusive of votes received in such 
county, was greater than total vote 
of her two opponents and there was 
no showing that any qualified elec¬ 
tor failed to vote by reason of al¬ 
leged violation of secrecy of ballot. 
—Pinklea v. Daniel, supra. 

11. Ariz.—Pindley v. Sorenson, 276 
P. 843, 35 Ariz. 265. 

Ark.—Purdy v. Glover, 132 S.W.2d 
821, 199 Ark. 63. 

Ill*—Talbott V. Thompson, 182 N.E. 
784, 350 Ill. 86. 

Ind.—Schafer v. Ort, 177 N.E. 438, 
441, 202 Ind. 622, citing Corpus 
Juris. 

Mont.—^Atkinson v. Roosevelt Coun¬ 
ty, 227 P. 811, 71 Mont. 165. 

Neb.—Wheelock v. Haney, 293 N. 
W. 418, 420, 138 Neb. 547, quoting 
Corpus Juris. 


Okl.—City of Tecumseh v. City of 
Shawnee, 297 P. 285, 148 Okl. 128. 
Tex.—State v. Logan, Civ.App., 5 S. 

W.2d 247, error dismissed. 

‘Wash.—State ex rel. Pemberton v. 
Superior Court of Whatcom Coun¬ 
ty. 83. P.2d 345, 196 Wash. 468. 

20 C.J. p 181 note 76. 

Preservation of legal ballots 

‘‘Contestants for office may have 
illegal ballots thrown out, but the 
legal votes of a precinct may not 
also be thown out, unless conduct 
has been so flagrant as to corrupt 
the entire vote."—Hooper v. Mc- 
Naughton, 214 P. 613, 614, 113 Kan. 
405. 

12. Cal.—Rideout v. City of Los An¬ 
geles, 197 P. 74, 185 Cal. 426. 

Ky.—^Alsip V. Perkins, 32 S.W.2d 565, 
236 Ky. 5—Taylor v. Neutzel, 295 
S.W. 873, 220 Ky. 510. 

Minn.—^Ferguson v. City of Morris, 
267 N.W. 264, 266, 197 Minn. 446, 
quoting Corpus Juris. 

20 C.J. p 181 note 77. 

13. Iowa.—Tounker v. Susong, 156 
N.W. 24, 173 Iowa 663. 

Minn.—Perguson v. City of Morris, 
267 N.W. 264, 266, 197 Minn. 446, 
quoting Corpus Juris. 

Tex.—Johnston v. Peters, Civ.App., 
260 S.W. 911. 

20 C.J. p 181 note 78. 

14. Kan.—Morris v. Vanlansingham, 
11 Kan. 269. 

15. Cal.—Scott V. Kenyon, 105 P.2d 
291, superseding, App., 93 P.2d 160. 

Ill.—Sibley v. Staiger, 179 N.E. 877, 
347 HI. 288. 

Ky.—Johnson v. Hall, 121 S.W.2d 
935, 275 Ky. 395. 

La.—^Heine v. Jefferson Davis Parish 
Police Jury, 135 So. 667, 172 La. 
889—Bartmess v. Hendricks, 91 So. 
68, 150 La. 627. 

N.Y.—^Lepori v. Zeissner, 272 N.T.S. 
740, 151 Misc. 423. 
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Pa.—In re Bright’s Contested Elec¬ 
tion, 141 A. 254, 292 Pa. 389. 

S.C.—Easier v. Blackwell, 10 S.E.2d 
160, 195 S.C. 15. 

Tex.—Smith v. Morton Independent 
School Dist., Civ.App., 85 S.W.2d 
853, error dismissed. 

W.Va.—Hatfield v. Scaggs, 133 S.E. 

109, 101 W.Va. 425. 

20 C.J. p 181 note 81. 

Combination of circumstances 

(1) Election was invalid and order 
directing canvassing of ballots and 
declaring results of election was er¬ 
roneous where legal ballots were de¬ 
nied registered voters, polls were 
open for voting for less than two 
hours, and only ballots cast were il¬ 
legal.—Harris v. Miller, 182 S.E. 663, 
208 N.C. 746. 

(2) Election was void as to certain 
precincts, where voters were permit¬ 
ted to vote in a room adjoining the 
room where the election officers were, 
a number of ballots were found fold¬ 
ed together, there was evidence of 
extensive alphabetical voting and 
that liquor was kept and passed 
around in voting places, and some 
voters whose names appeared on 
stubs testified that they were not 
present at the election and did not 
vote.—^Johnson v. Hall, 121 S.W.2d 
935, 275 Ky. 395. 

Almost total disregard of Section 
law 

Vote of precinct in which scarcely 
any election law requirements were 
observed held properly thrown out 
in contest.—^Herald v. Turner, 36 S. 
W.2d 623, 237 Ky. 827. 

18. Philippine.—Gardiner v, Ro- 
mulo, 26 Philippine 521. 

17. Okl.—Rampendahl v. Crump, 105 
P. 201, 24 Okl. 873. 

S.C.—Callison v. Peeples, 86 S.E. 635, 
102 S.C. 256, Ann.Cas.l917E 469. 
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are lawful and what are unlawful, or to arrive at 
any certain result whatever, or that the great body 
of the voters have been prevented by violence, in¬ 
timidation, and threats from exercising their fran¬ 
chise ^ 8 

b. Construction of Statutes as Mandatory or 
Directory 

Mandatory provisions of eiection laws are those whose 
violation invalidates the election, whereas directory pro¬ 
visions are those which, while they should be obeyed, may 
nevertheless be disobeyed without necessarily Invalidating 
the election. Statutory regulations governing the con¬ 
duct of elections will be construed as mandatory where 
expressly or In effect made so by the terms of the stat¬ 
ute, or where they affect the merits of the election, but 
otherwise will as a rule be construed as purely directory, 
especially after the eiection has been held. 

The difference between mandatory and directory 
provisions of election statutes lies in the conse¬ 
quence of nonobservance: an act done in violation 
of a mandatory provision is void, whereas an act 
done in violation of a directory provision, while im¬ 
proper, may nevertheless be valid.^8 Deviations' 
from directory provisions of election statutes are 
usually termed “irregularities,”20 and, as has been 
shown in the preceding subdivision, such irregulari¬ 
ties do not vitiate an election. Statutes giving di¬ 


rections as to the mode and manner of conducting 
elections will be construed by the courts as direc¬ 
tory, unless a noncompliance with their terms is ex¬ 
pressly declared to be' fatal, or will change or ren¬ 
der doubtful the result,^! as where the statute mere¬ 
ly provides that certain things shall be done in a 
given manner and time without declaring that con¬ 
formity to such provisions is essential to the valid¬ 
ity of the election.22 Generally a voter is held to 
strict compliance with regulations laid down for his 
own guidance, but is not disfranchised for the non- 
compliance of other persons with rules laid down 
for their guidance.23 Where the legislative intent 
as to the mandatory or directory character of provi¬ 
sions is not obvious, whether nonobservance of a 
particular regulation avoids a ballot depends on the 
intimacy of the relation between the regulation and 
the general purpose to be accomplished and the na¬ 
ture and extent of the departure.^^ If the statute 
simply provides that certain acts or things shall be 
done in a particular time or in a particular manner 
without declaring that their performance is essen¬ 
tial to the validity of the election, they will be re¬ 
garded as mandatory if they affect the actual mer¬ 
its of the election,and directory if they do not.26 


18. Colo.—Baldauf v. Gunson, 8 P. 

265, 90 Colo. 243. 

N.C.—VV’’oodall V. Western Wake 
Highway Commn., 97 S.E. 226, 176 
N.C. 377. 

Wash.—Hill v. Howell, 127 P. 211, 
70 Wash. 603. 

20 C.J. P 181 note 82. 

Intimidation and violence generally 
see infra § 220. 

19. Cal.—Scott V. Kenyon, 105 P.2d 
291, superseding, App., 93 P.2d 160. 

Kan.—^Hooper v. McNaughton, 214 P. 
613, 113 Kan. 405. 

]8ffeot on election 
While a violation of a mandatory 
provision regarding elections vitiates 
the election, a departure from a di¬ 
rectory provision does not render it 
void, if there is a substantial com¬ 
pliance with the requirements and 
no showing that the result was 
changed or the rights of the electors 
affected by the deviation.—Rideout v. 
City of Los Angeles, 197 P. 74, 185 
Cal. 426. 

29. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

21. Ill.—Waters v. Heaton, 4 N.E.2d 
41, 364 Ill. 150—Siedschlag v. May, 
2 N.B.2d 836, 363 Ill. 538—People 
V. Sackett, 184 N.E. 646, 351 Ill. 
363'. 

Ind.—Schafer v. Ort, 177 N.E. 438, 
441, 202 Ind. 622, citing Corpus 
Juris—^Werber v. Hughes, 148 N. 
B. 149, 196 Ind. 542. 

Mich.—Attorney General v. Miller, 


253 N.W. 241, 243, 266 Mich. 127, 
106 A.L.K. 387, quoting Corpus Ju¬ 
ris. 

Neb.—Richmond v. Breithaupt, 195 
N.W. 463, 110 Neb. 859. 

N.T.—Spano v. City of Middletown, 7 
N.Y.S.2d 14, 17, 169 Misc. 338, 
citing Corpus Juris. 

Ohio.—Mehling v. Moorehead, 14 N. 
E.2d 15, 21, 133 Ohio St. 395, citing 
Corpus Juris—City of Barberton v. 
Dutt, 153 N.E. 900, 22 Ohio App. 
200 . 

Okl.—Carroll v. State, 194 P. 219, 80 
Okl. 89. 

S.D.—Fullerton v. Smizer, 213 N.W. 
730, 731, 51 S.!D. 320, quoting Cor¬ 
pus Juris, and followed in Perrott 
V. Bayliss, 213 N.W. 732, 51 S.D. 
324. 

Tex.—Ramsay v. Wilhelm, Civ.App., 
52 S.W,2d 757, error refused—State 
V. Fletcher, Civ.App., 50 S.W.2d 
450, error dismissed. 

20 C.J. p 181 note 84. 

Details 

Statute effecting mode and manner 
of conducting election’s details is di¬ 
rectory.—State ex rel. Kobes v. 
Grimm, 212 N.W. 437, 115 Neb. 230. 

Maudatoiry in one seuse^ directory In 
another 

Provisions of election law's are 
“mandatory” in sense that they Im¬ 
pose duty of obedience on those who 
come within their purview, but every 
slight departure therefrom will not 
vitiate the whole proceeding, and, if 
performance of certain acts is not es¬ 
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sential to validity of election, pro¬ 
vision will be regarded as directory. 
—Skaggs V. Fyffe, 98 S.W.2d 884, 266 
Ky. 337. 

22. Ill.—^Waters v. Heaton, 4 N.E. 2d 
41, 364 Ill. 150—Siedschlag v. May, 
2 N.E.2d 836, 363 Ill. 538. • 

23. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

N.C.—^Davis v. Board of Education 
of Beaufort County, 119 S.B. 372, 
186 N.C. 227. 

«*Znnocent voters are not disfran¬ 
chised on account of the conduct of 
other individual voters”.—^Hooper v. 
McNaughton, 214 P. 613, 614, 113 
Kan. 405. 

24. Kan.—^Hooper v. McNaughton, 
supra. 

25. Cal.—^Rideout v. City of Los An¬ 
geles, 197 P. 74. 185 Cal. 426. 

Idaho.—Sizemore v. Board of Com’rs 
of Jerome County, 210 P. 137, 36 
Idaho 184. 

Ill.-^Fiedler v. Sanitary Dist. of 
Bloom Tp., 194 N.E. 321, 359 Ill. 
221—^People v. Sweltzer, 145 N.E. 
648, 314 Ill. 330—Blattner v. Dietz, 
143 N.E. 92, 311 Ill. 445. 

20 O.J. p 181 note 85. 

26. Cal.—Rideout v. City of Los An¬ 
geles, 197 P. 74, 185 Cal. 426. 

Idaho.—Sizemore v. Board of Com’rs 
of Jerome County, 210 P. 137, 36 
Idaho 184. 

Ill.—Fiedler v. Sanitary Dist. of 
Bloom Tp., 194 N.E. 321, 369 Ill. 
221—Blattner v. Dietz, 143 N.E. 
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Where the statute expressly or in effect provides 
that the particular act is essential to the validity of 
the election, or that its omission will render it void, 
the statute becomes mandatory and a violation of 
its provisions nullifies the election,^7 whether or 
not the particular act in question goes to the mer¬ 
its or affects the result of the election.28 In other 
words, where the terms of the statute are absolute, 
explicit, and peremptory, no discretion is given 
and when penalties are imposed against the viola¬ 
tion of its respective terms they have the same ef¬ 
fect as negative words and render its observance im- 
perative.3® This rule, however, must be considered 
in connection with another rule that a statute pre¬ 
scribing the duties of election officers may be held 
either mandatory or directory according to the time 
and manner in which it is questioned; before elec¬ 
tion it is mandatory if direct proceedings for its en¬ 
forcement are brought, but after electioa it should 
be held directory, in support of the result, unless of 
a character to effect an obstruction to the free and 
intelligent casting of the vote, or the ascertainment 
of the result, or unless the provisions affect an es¬ 
sential element of the election, or it is expressly de¬ 
clared by the statute that the particular act is es¬ 
sential to the validity of the election, or that its 
omission will render it void.^^ 


§ 215. Illegal Acts and Practices 

Illegal acts and practices may invalidate an election 
where they throw doubt on the true results thereof, but 
will hot do so where the true results are determinable 
despite such acts and practices. 

Illegal acts and practices of a character to throw 
doubt on the results may invalidate an election or 
the vote within a certain precinct,32 but if the true 
result of the election can be determined despite such 
illegal acts and practices it will be upheld,33 and the 
election will not be invalidated where it ‘appears 
that the matters objected to were not precisely ille¬ 
gal acts and practices, as where they fall more 
nearly under the classification of honest mistakes 
and omissions.34 

§216. - Corrupt Practices 

a. In general 

b. Statement of expenditures 

c. Limitations on amount and purpose of 

expenditures 

d. Particular acts, promises, and ex¬ 

penditures 

e. Effect of corrupt practices 
a. In G^eneral 

Corrupt practices acts are designed to preserve the 


92, 311 Ill. 445—^Weston v, Mark- 
graf, 160 N.E, 215, 328 Ill. 576. 

N.C.—Riddle V. Cumberland County, 
104 S.E. 662, 180 N.C. 321. 

Okl.—^Missouri Pac. R. Co. v. Mc¬ 
Intosh, 218 P. 693, 92 Okl. 153. 

20 C.J. p 182 note 86. 

27. Alaska.—Territory v. Canvass¬ 
ing Board, 5 Alaska 602. 

Idaho.—Harper v. Dotson, 187 P. 270, 
32 Idaho 616. 

Ill.—People V. Sweitzer, 145 N.E. 648, 
314 Ill. 330. 

Ky.—^Hinton v. Stewart, 113 S.W.2d 
1150, 272 Ky. 162. 

Neb.—^Wheelock v. Haney, 293 N.W. 
418, 420, 138 Neb. 647, quoting Cor¬ 
pus Juris. 

Tex.—State v. Fletcher, Civ.App., 60 
S.W.2d 450, error dismissed. 

20 C.J. p 180 note 72. 

28. N.C.—Riddle v. Cumberland 

County, 104 S.B. 662, 180 N.C. 321. 

29. Ill.—^Waters v. Heaton, 4 N.E. 
2d 41, 46, 364 Ill. 150, citing Cor- 
pns Juris—Sledschlag v. May, 2 N. 
E.2d 836, 838, 363 Ill. 538, citing 
Corpus Juris. 

20 C.J. p 182 note 87. 

30. Ill.—^Waters v. Heaton, 4 N.E. 
2d 41, 46, 364 Ill. 150, citing Cor¬ 
pus Juris—Sledschlag v. May, 2 N. 
E.2d 836, 838. 363 Ill. 538, citing 
Corpus Juris. 

20 C.J. p 182 note 88. 


31. Ala.—Garrett v. Cuhinghame, 

100 So. 845. 211 Ala. 430. 

Ark.—Henderson v. Gladish, 128 S. 
W,2d 257, 198 Ark. 217—McKenzie 
V. City of De Witt. 121 S.W.2d 71, ‘ 
196 Ark. ills. 

Ind.—Cave v. Conrad, 24 N.E.2d 1010 
. —Black V. Smith, 200 N.E. 216, 209 
Ind. 571—State ex rel. Harry v. 
Ice, 191 N,E. 155, 207 Ind. 65, 92 
A.L.R. 1508—Schafer v. Ort, 177 N. 
E. 438, 202 Ind. 622. 

Mich.—^Attorney General v. Miller, 
253 N.W. 241, 243, 266 Mich. 127, 
106 A.L.R. 387, quoting Corpus 
Juris. 

Mont.—Swaim v. Redeen, 55 P.2d 1, 

101 Mont. 521. 

Ohio.—Mehling v. Moorehead, 14 N. 
E.2d 15, 21, 133 Ohio St. 395, citing 
Corpus Juris. 

Wash.—Loop V. McCracken, 274 P. 

793, 151 Wash. 19. 

20 C.J. P 182 note 89. 

Mandatory even after election 
Election law provisions must be 
held mandatory after as well as be¬ 
fore election, where noncompliance 
therewith obstructed free and intelli¬ 
gent casting of vote or ascertain¬ 
ment of result or they affect essen¬ 
tial element of election.—^Missouri 
Pac. R. Co. V. McCracken, 117 S.W. 
2d 345, 196 Ark. 311. 

32. Ill.—^Emery v. Hennessy, 162 N. 
E. 835, 331 Ill. 296. 

Ky.—Howard v. Wall, 121 S.W.2d 33, 
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275 Ky. 410—Cawood v. Ball, 121 S. 
W.2d 32, 275 Ky. 409—Middleton v. 
Poer, 121 S.W.2d 28, 275 Kjr. 401— 
Marilla v. Ratterman, 273 S.W. 69, 
209 Ky. 409. 

Pa.—In re Alderman’s and Consta¬ 
ble’s Election Contest, 53 York Leg. 
Rec. 177. 

"Ciilawful arrest of election officials 
There was no valid election where 
person appointed to act as sheriff in 
lieu of absent sheriff, with assist¬ 
ance of armed men, arrested other 
election officers without authority 
and thereafter conducted election.— 
Middleton v. Lewis, 58 S.W.2d 261, 
248 Ky. 86. 

33. Colo.—Baldauf v. Gunson, 8 P.2d 
265, 90 Colo. 243. 

Idaho.—Jay cox v. Varnum, 226 P. 
285, 39 Idaho 78. 

Ky.—Marilla v. Ratterman, 273 S.W. 
69, 209 Ky. 409. 

Pa.—In re Alderman’s and Consta¬ 
ble’s Election Contest, 53 York Leg. 
Rec. 177. 

Fundamental disregard of law 
Disregard of law to warrant throw¬ 
ing out vote of entire district must 
be so fundamental as to render im¬ 
possible separation of lawful from 
unlawful votes.—^In re Ayre, 134 A. 
477, 287 Pa. 135. 

34. Ariz.—^Findley V. Soreiison, 276 
P. 843, 35 Ariz. 266. 
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purity of elections. At the moment of announcing his 
candidacy for office one becomes subject to the duty of 
complying with corrupt practices acts, which may apply 
to all or only to some elections, according to the par¬ 
ticular act or provision thereof involved, and are ordi¬ 
narily regarded as penal and open to strict construction. 
The candidate may be charged with corrupt practices of 
his agent committed with his knowledge or authorization. 

The purpose of corrupt practices acts is to pre¬ 
serve the purity of elections,35 to require an aspirant 
for office to resort to honest means to obtain it,^® 
and to prevent the improper influencing of voters,®"^ 
as by limiting the amount of campaign expenditures, 
prohibiting corporate campaign contributions, re¬ 
quiring publicity as to all campaign contributions 
and regulating various practices relative to the con¬ 
duct of political campaigns,^® and not to prevent a 
candidate from defining his principles.39 Where 
the conduct of the candidate is not such as tends to 
defeat the purpose of the act, there is no violation.^® 

One becomes a candidate for office, and subject as 
such to comply with the provisions of corrupt prac¬ 
tice acts, on announcement that he will seek the 
office,^! and this is true although the time for filing 
objections to his candidacy has not yet expired.'^2 

Validity and construction of statutes. The courts 
have upheld the validity of corrupt practices acts, 
or of particular provisions thereof, as against sun¬ 


dry objections,^* and the invalidity of a particular 
provision does not necessarily invalidate the re¬ 
maining provisions.^^ Where, however, such an 
act, or a particular provision thereof, violates con¬ 
stitutional principles, such act or provision will be 
held invalid,^* as in the case of provisions of a 
corrupt practice act for seating an unsuccessful 
candidate on ineligibility of the successful candidate 
because of the latter's violation of the act, as dis¬ 
cussed infra § 243. Some courts hold such statutes 
invalid in so far as they prescribe additional quali¬ 
fications for members of congress by providing that 
a person who has been elected a member of con¬ 
gress shall not take office unless he has complied 
with such provisions;^* but other courts construe 
the statutes as not prescribing any new qualification 
or test of eligibility for office.^^ 

Acts relative to corrupt practices being penal in 
nature should receive a strict construction,^* and 
provisions in such acts to the effect that they should 
receive an ordinary and liberal construction to ac¬ 
complish their purposes rather than a strict and il¬ 
liberal construction do not mean that the act should 
be construed as being merely directory,^* but do 
mean that mere irregularities will not void elec¬ 
tions.** 


35. Ky.—Smith v. Ward, 132 S.W.2d 
762, 280 Ky. 173. 

Minn.—^La Belle v. Hennepin Coun¬ 
ty Bar Ass’n, 288 N.W. 788, 206 
Minn. 290, 125 A.L.H. 1023. 
Ohio.—Price v. State, 165 N.E. 44, 
119 Ohio St. 558, affirming* State v. 
Price, 164 N.E. 765, 30 Ohio App. 
218. 

Or.—^Fordham v. Stearns, 258 P. 822, 
122 Or. 311. 

Violation of corrupt practices act as 
a crime see infra § 329. 

36. Ky.—^Van Meter v. Burns, 195 S. 
W. 470, 176 Ky. 153. 

Wis.—State v. Markham, 152 N.W. 

161, 160 Wis. 431. 

20 C.J. p 184 note 25. 

37- Minn.—Effertz v. Schimelpfenig, 
291 N.W. 286, 207 Minn. 324. 

38. Minn.—La Belle . v. Hennepin 
County Bar Ass'n, 288 N.W. 788, 
206 Minn. 290, 125 A.L.R. 1023. 

39. Ohio.—Price v. State, 165 N.E. 
44, 119 Ohio St. 558, affirming 
State V. Price, 164 N.E. 765, 30 
Ohio App. 218. 

Or.—^Pordham v. Stearns, 258 P. 822, 
122 Or. 311. 

Promises amoimtliig to mare state¬ 
ments of policy are not within the 
inhibition of corrupt practices act* 
forbidding promise of things of val¬ 
ue, etc.—^Price v. State, supra. 
Promise to entire people 
Statutory provisions prohibiting 


candidate from entering into con¬ 
tract with corporation, association, 
or person to vote or support any 
particular thing or measure, in con¬ 
sideration of support at the polls, 
does not refer to promises made by 
candidate to entire people.—Owsley 
V. Hill, 275 S.W. 797, 210 Ky. 285. 

40. Minn.—^Effertz v. Schimelpfenig, 
291 N.W. 286, 207 Minn. 324. 

41. Neb.—State ex rel. Burkett v. 
Swanson, 291 N.W. 481, 137 Neb. 
704. 

42. Neb.—State ex rel. Burkett v. 
Swanson, supra. 

43. Ky.—Creech v. Fields, 124 S. 
W.2d 503, 276 Ky. 359. 

Mont.—Tipton v. Sands, 60 P.2a 662, 
103 Mont. 1, 106 A.L.R. 474. 
Wis.—State v, Kohler, 228 N.W. 895, 
200 Wis. 518, 69 A.L.R. 348. 

20 C.J. p 184 note 26. 

Removal of officer under act instead 
of by impeachment 
Provisions of Corrupt Practices 
Act authorizing removal of state of¬ 
ficer for corrupt election practices 
were held not violative of consti¬ 
tutional provision for impeachment 
of state officers for high crimes and 
misdemeanors or malfeasance in of¬ 
fice.—Tipton V. Sands, supra. 
Vacancy in office 

Under the Constitution the legis¬ 
lature had power to authorize dis¬ 
trict court to find vacancy in office 
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for violation of the Corrupt Prac¬ 
tices Act.—State ex rel. Kommers v. 
District Court of Eighth Judicial 
Dist. in and for Cascade County, 96 
P.2d 271, 109 Mont. 287. 

Power to void election 
Corrupt practice law is held as 
respects right to declare general elec¬ 
tion void for misconduct of candi¬ 
date in primary, within the power of 
legislature.—State v. Kohler, 228 N. 
W. 895, 200 Wis. 518, 69 A.L.R. 348. 

44. Wis.—State v. Markham, 152 N. 
W. 161, 160 Wis. 431. 

20 C.J. p 184 note 28. 

45. Ky.—Muncy v. Hughes, 97 S.W. 
2d 546, 265 Ky. 588. 

46. Ohio.—State v. Russell, 20 Ohio 
Cir.Ct. 551, 11 Ohio Clr.Dec. 299, re¬ 
versing 10 Ohio S. & C.P. 255, 8 
Ohio N.P. 54. 

20 C.J. p 184 note 31. 

47. Wis.—State v. Markham, 152 N. 
W. 161, 160 Wis. 431. 

20 C.J. p 184 note 32. 

48. Ala.—Doughty v. Bryant, 145 
So. 420, 226 Ala. 23. 

Mo.—State ex inf. Burgess ex rel. 
Hankins v. Hodge, 8 S.W.2d 881, 
320 Mo. 877. 

Pa.—In re Wilhelm, 169 A. 456, 111 
Pa. 133. 

49. Miss.—^Hayes v. Abney, 188 So. 
533, 186 Miss. 208. 

50. Miss.—^Hayes v. Abney, supra. 
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Elections to which acts apply. The application 
of corrupt practices acts will depend on the provi¬ 
sions of the particular act in question. Some acts 
have been held applicable to all primary and gen¬ 
eral elections held in the state,and as applicable 
to elections to office whether the office is in exist¬ 
ence at the time of passage of the act or created 
thereafter,52 or specifically have been held to apply 
to municipal®® or school^^ elections; but other acts 
or particular provisions thereof have been held in¬ 
applicable to candidates for municipal offices,®^ to 
election of township officers in townships below a 
specified number in population,®® or to school elec¬ 
tions.®'^ 

Acts of agent. An election may be set aside for 
corrupt acts on the part of an agent of the suc¬ 
cessful candidate,®® but the corrupt acts of election 
workers may not be imputed to a candidate from 
the mere acts themselves.®® To deprive a candi¬ 
date of his election on a charge of violation of a 
corrupt practices act, it is essential not only to show 
a violation but also to show the candidate’s knowl¬ 
edge or authorization of such violation,®® and as a 
general rule an election will not be avoided for cor¬ 


rupt acts done in behalf of the successful candi¬ 
date, unless they were done with his knowledge.®^ 

b. Statement of Expenditures 

In the absence of statute, no statement of campaign 
expenditures need be filed; but under provisions of Cor¬ 
rupt Practices Acts It has been held mandatory to file 
such statements on behalf of candidates or political com¬ 
mittees, although provisions as to time of filing are 
merely directory and a substantial compliance with statu¬ 
tory regulations governing the form and contents of the 
statement is sufficient. 

Unless so provided by statute, there is no war¬ 
rant for adjudging an election void on account of 
a failure of the successful candidate to file a state¬ 
ment of expenditures.®® In a number of jurisdic¬ 
tions, however, there are statutes, known as corrupt 
practices acts, which require a candidate for public 
office to file, with a designated public official with¬ 
in a specified time before or after the election, a 
true, accurate, itemized, and verified, statement of 
his expenditures in the campaign. Such statutes 
have been held to apply both to candidates who do 
and those who do not choose to have their names 
printed on the ballot,®® but to be inapplicable to 
candidates becoming such after the time before elec- 


51. N.D.—Ransom County Farmers’ 
Press V. Lisbon Free Press, 194 N. 
W. 892, 49 N.D. 1165. 

Application of corrupt practices acts 
to primary elections grenerally see 
supra § 118. 

]^ixnited application of certain provi¬ 
sions 

While the Corrupt Practice Act 
applies to all primary and general 
elections held in the state, the lan¬ 
guage of the act indicates that the 
legislature intended that certain 
provisions should be applicable only 
to elections of public officers, while 
other provisions should be applicable 
alike to elections of officers and elec¬ 
tions involving some measure, propo¬ 
sition, or question submitted at an 
election.—Ransom County Farmers’ 
Press v. Lisbon Free Press, supra. 

Ky.—^Ridings v. Jones, 281 S.W. 
999, 213 Ky. 810. 

53- S.D.—Dickenson v. Nelson, 272 
N.W. 297, 65 S.D. 162. 

Jfflniilcipal gas franchise election 
Kan.—State ex rel. Morgan v. City 
of Newton, 23 P.2d 463, 138 Kan. 
78. 

54. Ky.—Hart v. Rose, 75 S.W.2d 
43. 255 Ky. 576—Ridings v. Jones, 
281 S.W. 999, 213 Ky. 810. 
Xiimited effect of constitutional in¬ 
hibition 

Constitutional provision that elec¬ 
tion provisions shall not apply to 
elections of school trustees and oth¬ 
er common school district elections 
did not forbid legislature from ap- 


f plying Corrupt Practice Act to school 
elections.—Hart v. Rose, supra. 

55. Ala.—Doughty v. Bryant, 145 
So. 420, 226 Ala. 23. 

56. Minn.—^Anderson v. Firle, 219 
N.W. 284. 174 Minn. 333. 

57. Minn.—^In re Contest of Election 
of Clerk of Common School Dist. 
No. 107, Fillmore County, 199 N. 
W. 173, 159 Minn. 438. 

58. Ohio.—State v. Good, 15 Ohio 
Clr.Ct. 386, 8 Ohio Cir.Dec. 401. 

59. Ky.—^Wheeler v. Marshall, 132 
S.W.2d 519, 280 Ky. 55—Lewis v. 

• Sizemore, 118' S.W.2d 133, 274 Ky. 
58. 

60. Ky.—^Wheeler v. Marshall, 132 
S.W.2d 519, 280 Ky. 55—Gallagher 
v. Campbell, 102 S.W.2d *340, 267 
Ky. 370. 

“Knowledge”, within the rule that 
a candidate must have knowledge of 
violation of a corrupt practices act 
before being penalized therefor, is 
the state of being aware, as by re¬ 
ceipt of information or use of in¬ 
telligence,, and is not confined to 
what is personally observed. 
“ ‘Knowledge,’ as it is applied in 
the Corrupt Practice Act, may be 
proven (a) by showing the candidate 
committed, consented to, or author¬ 
ized others to commit, or personally 
observed the commission by others 
of. an act or acts prohibited by it, 
or (b) it may be shown by facts‘and 
circumstances surrounding the can¬ 
didate and his workers during the^ 
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period of preparation for the day of 
the election, as well as on the day of 
the particular election, which, when 
viewed in the light of all other de¬ 
veloped facts, may be sufficient to 
establish that the candidate had 
knowledge of the charged violations 
of the act. Scalf v. Pursifull, 250 
Ky. 447, 63 S.W.2d 504, decided Sept. 
29, 1933.”—Howard v. Whittaker, 64 
S.W.2d 173, 178, 250 Ky. 836. 
Imputed knowledge as insufficient 
The Corrupt Practice Act does not 
fasten liability on candidate by ap¬ 
plying doctrine of imputed knowl¬ 
edge, but actual knowledge of anoth¬ 
er’s illegal acts in candidate’s behalf 
is an indispensable element to be 
established, and it cannot be in¬ 
ferred merely from vague, suspicious 
circumstances.—Dyche v. Scoville, 
109 S.W.2d 581, 270 Ky. 196. 

Purpose of Corrupt Practice Act 
requiring candidate’s knowledge of 
its violation is to punish guilty and 
protect Innocent candidate.—Howard 
V. Whittaker, 64 S.W.2d 173, 250 Ky. 
836. 

61. Ky.—^Wheeler v. Marshall, 132 
S.W.2d 519, 280 Ky. 55-Hardin v. 
Horn, 212 S.W. 573, 184 Ky. 5487 - 
Graham v. Alliston, 203 S.W. 563, 
180 Ky. 687. 

62. Ky.—Hardin v. Horn, 212 S.W. 
573, 184 Ky. 648. 

20 C.J. p 183 note 11. 

63. Ky.—Bingham v. Johnson, 237 
S.W. 1077, 193 Ky. 763. 
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tion at which it is specified that the statement be 
filed.®4 Provisions of corrupt practice acts as to 
the filing of preelection expense accounts have been 
construed as mandatory in respect of the necessity 
of filing the same,®® but directory as to the time of 
filing.®® It has also been held that statutes requir¬ 
ing the filing of a statement of campaign expenses 
do not make a noncomplying candidate ineligible 
to fill the office,®^ but merely preclude the printing 
of his name on the general election ballots, as 
shown supra § 161. It is not sufficient excuse for 
failure of a .candidate to file the required statement 
that he has spent no money in his campaign.®® A 
requirement as to time of publication is satisfied by 
two publications within the required time, the sec¬ 


ond one referring to and embodying the former.®^ 

Political committees. Provision is made by some 
statutes for the filing of a statement of receipts and 
expenditures by the treasurer of a political commit- 
tee.7® 

Form and contents. Substantial compliance with 
the statutory form of a statement of election or cam¬ 
paign expenditures is sufficient,but there must be 
at least a substantial compliances^ It is generally 
deemed necessary and sufficient for the statement or 
account filed to show every campaign expenditure 
of the candidate, the names of the person or persons 
to whom paid, the date thereof, and its purpose,*^® 
and whether or not particular items should be in- 


Ky.—^Bingrham v. Johnson, su¬ 
pra. 

65. Ky.—Creech v. Fields, 124 S.W. 
2d 603, 276 Ky. 359—Best v. Side- 
bottom, 109 S.W.2d 826, 270 Ky. 
423—Ridings v. Jones, 281 S.W. 
999, 213 Ky. 810—^Hoskins v. Mc¬ 
Guire, 241 S.W. 55, 194 Ky. 785. 

20 C.J. p 184 note 37. 

Puipose of statute requiring filing 
of preliminary statement of cam¬ 
paign expenditures is to enable vot¬ 
ers to understand infiuences exerted 
on behalf of candidates, and to fur¬ 
nish evidence of corrupt practices 
for annulment of election.—Best v. 
Sldebottom, supra. 

With whom filed 

Acts 1916 c 13 § 4, requiring a 
candidate before the primary or the 
final election to file with the officer 
with whom his nomination papers 
must be filed in case of a primary, 
and with the chairman of the board 
authorized to issue the certificate of 
election after a final election, or 
with the secretary of state when 
nomination is made for state offi¬ 
cers, and with the county clerk in 
all other cases, when construed to 
give effect to the legislative purpose 
to make expenditures public, and In 
view of §§ 6 and 7 of the act, does 
not require the preSlection statement 
of candidates for a city office to be 
filed with the chairman of the board 
which issues the certificate of elec¬ 
tion in addition to the filing with 
the county clerk, but the provision 
for filing with the chairman of the 
board applies only to the statement 
required to be filed after election.— 
Hoskins v. McGuire, 241 S.W. 55, 194 
Ky. 785. 

66. Ky.—Creech v. Fields, 124 S.W. 
2d 503, 276 Ky. 359—Best v. Side- 
bottom, 109 S.W.2d 826, 270 Ky. 
423—Ridings v. Jones, 281 S.W. 
999, 213 Ky. 810. 

20 C.J. P 184 note 38. 

Substantial compUazLce with the 
statutory requirement as to the time 


of filing is sufficient.—Ridings v. 
Jones, supra. 

Wliat constitntes substantial compli¬ 
ance 

The filing of a preelection state¬ 
ment of expenses by candidates for 
the offices of mayor and council- 
men of a city including only two 
precincts nine days before the date 
of the election, instead of fifteen 
days before, as required by the Cor¬ 
rupt Practice Act § 4, is a sub¬ 
stantial compliance with that sec¬ 
tion, in the absence of any showing 
to the contrary.—Hoskins v. Mc¬ 
Guire, 241 S.W. 55, 194 Ky. 785. 

67. Fla.—State ex rel. Landis v. 
Carson, 154 So. 150, 114 Fla. 451. 

Eligibility to have name printed on 
primary ballot where failing to 
file statement of expenditures see 
infra § 218. 

68. Ky.—Creech v. Fields, 124 S.W. 
2d 503, 276 Ky. 359—McKinney v. 
Barker, 203 S.W. 303, 180 Ky. 526, 
L.R.A.1918B 581. 

69. Tenn.—Heiskell v. Lowe, 153 S. 
W. 284, 126 Tenn. 475. 

70. N.T.—^In re Woodbury, 160 N. 

Y.S. 902, 174 App.Div. 669, af¬ 

firmed 116 N.E. 1084, 220 N.T. 676. 

Pa.—In re Alter's Account, 39 Pa.Co. 
428. 

‘‘Political committee, as defined by 
the Corrupt Practices Act, is an 
association of two or more persons 
to cooperate in raising, collecting, 
and disbursing money used or to be 
used for or against the election to 
public office of any person or any 
class or number of persons, or for 
or against any measure to be voted 
upon at an election.”—Mariette v. 
Murray, 242 N.W. 331, 186 Minn. 
620. 

Anti-saloon l^eagne 

(1) Under Election Law § 320, 
defining a "political' committee” as 
a committee or combination of three 
or more persons, etc., the New Torkj 
Anti-Saloon League, a corporation, 
is not a political committee, being a^ 
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single entity, and not a congregation 
of individuals.—^Vannier v. Anti-Sa¬ 
loon League of New York, 238 N.T. 
467, 144 N.E. 679, reversing In re 
Vannier, 201 N.Y.S. 642, 207 App. 
Div. 870, which affirmed In re Anti- 
Saloon League of New York, 198 
N.Y.S. 605, 120 Misc. 412. 

(2) Election Law § 327, exempt¬ 
ing any corporation publishing or 
distributing newspaper, etc., from 
provisions of that article, does not 
make §§ 321 and 323, relating to the 
publishing of campaign receipts and 
expenditures, applicable to other cor¬ 
porations, and an incorporated Anti- 
Saloon League, expending money to 
defeat candidates, is subject to ei¬ 
ther General Corporation Law § 44, 
prohibiting corporation, except one 
maintained for political purpose, to 
pay or use money in political activi¬ 
ties, or Election Law § 322 subd 2, 
pertaining to filing statements of 
expenditures by anyone so expending 
money.—^Vannier v. Anti-Saloon 
League of New York, supra. 

71. Ky.—Dempsey v. Cassady, 64 
S.W.2d 161, 260 Ky. 810. 

Failure to date items 
Preelection expense account, sub¬ 
stantially complying with statute, 
did ‘ not Invalidate election because 
omitting conjunction and failing to 
date expense items.—Duff v. Salyers, 
295 .S.W. 871, 220 Ky. 546. 

72. Ky.—Creech v. Fields, 124 S.W. 
2d 503,- 276 Ky. 359. 

Omission of dates and persons 
A candidate's statements of ex¬ 
penditures listing only amounts and 
purposes of expenditures without 
dates and persons to whom money 
‘was paid, and not containing statu¬ 
tory form of oath, were fatally in¬ 
sufficient and resulted in forfeiture 
of his right to office.—Creech v. 
Fields, supra. 

73. N.Y.—^Matter of McLennan, 122 
N.Y.S. 409, 65 Misc. 644. 

Pa.—^In re Kiser’s Account, 21 Pa. 
Dist. 377. 

20 C.J. P 184 note 40. 
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eluded will depend on the provisions of the statute 
regulating such matters.74 

c. Limitations on Amount and Purpose of Ex¬ 
penditures 

Candidates and political organizations should comply 
with provisions of corrupt practice acts limiting the 
amount of money to be expended for the campaign and 
the purposes of such expenditures. Statutory prohibi¬ 
tions against campaign contributions by corporations do¬ 
ing business within a state are designed to prevent ex¬ 
cessive expenditures, but do not apply to activities not 
constituting a payment nor contribution within the mean¬ 
ing of the statute. 

Laws regulating expenditure of money in elec¬ 
tions should be strictly enforced,75 and there should 
be due compliance with provisions of corrupt prac¬ 
tice acts regulating the amount*^® and purpose'^^ of 
campaign expenditures. In this connection, howev¬ 
er, it has been held that expenses incident to regu¬ 
lar and supplemental registration, as well as expens¬ 
es incident to the equipment of permanent headquar¬ 
ters should not be charged against the candidates 
at any particular general election,and that bona 
fide contributions to a church are not to be regard¬ 
ed as part of ^'campaign expenses.”*^® Statutory re¬ 


strictions on the purposes for which a candidate 
may contribute money are intended to apply to con¬ 
tributions furthering his own election,^^ and are 
not to be deemed restrictions on contributions made 
by the candidate, as an individual, toward the elec¬ 
tion of another.si The person receiving a contri¬ 
bution, such as the candidate or the treasurer of a 
political committee, is alone responsible for the law¬ 
ful expenditure of the funds.^^ 

Provisions of a corrupt practices act to the effect 
that no corporation doing business in the state shall 
pay or contribute money, property, or * services to 
any political party or individuals for political pur¬ 
poses are aimed at evils of excessive expenditures 
for campaign purposes by political parties and can¬ 
didates and seek to prevent such evils by prohibit¬ 
ing acquisition of campaign funds or “war chests” 
to be so expended.83 The words “pay” and “con¬ 
tribute,” as employed in such a statute, mean the 
transfer, giving, and delivery of money, property 
or services,and the payment by a bar association 
of the expenses of conducting a poll of its own 
members does not constitute a payment or contri¬ 
bution in violation of the Corrupt Practices Act.^^ 


74. Broadcastlxs^ time 
Candidate’s failure to report value 

of broadcasting time in verified elec¬ 
tion statements did not violate Cor¬ 
rupt Practices Act where volunteer 
committee with whom candidate had 
no connections purchased time for 
broadcasting and notified candidate 
that it had allocated part thereof for 
candidate’s use.—Trones v. Olson, 266 
N.W. 806, 197 Minn. 21, 103 A,L,R. 
1419. 

News space 

Omitting from verified election 
statements value of space in news¬ 
paper published by political party 
advocating candidate’s election did 
not violate Corrupt Practices Act 
where candidate did not directly or 
indirectly control what was pub¬ 
lished.—Trones v. Olson, supra. 

75. Ky.—Taylor v. Neutzel, 295 S. 
W. 873, 220 Ky. 510. 

76. Cal.—Mathewson v. Bean, 300 P. 
56, 114 Cal.App. 519. 

Ohio.—State v. Good, 15 Ohio Cir.Ct. 

386, 8 Ohio Cir.Dec. 401. 
lizpeiLditares held excessive 
Expenditure of one hundred and 
forty thousand dollars for election of 
party candidates in Louisville is ex¬ 
cessive.—Taylor v. Neutzel, 295 S. 
W. 873, 220 Ky. 610. 

Trivial violations 

The comparative insignificance of 
amounts expended in direct violation 
of the statute does not affect the 
case.—Graham v. Alliston, 203 S.W. 
563, 180 Ky. 687. 


77. Minn.—Marietta v. Murray, 242' 
N.W. 331, 185 Minn. 620. 

20 C.J. p 183 note 16. 

"Salary” 

Term “salary,” within statute lim¬ 
iting legal disbursements of candi¬ 
date for county office, is held used 
in broad sense, embracing both sal¬ 
ary and fees.—Spokely v. Haaven, 
237 N.W. 11, 183 Minn. 467. 

,.78. Ky.—Taylor v. Neutzel, 295 S. 
W. 873, 220 Ky. 510. 

79. Ky.—Dyche v. Scoville, 109 S. 
W.2d 581, 270 Ky. 196. 

80. Pa.—In re Wilhelm, 169 A. 456, 
111 Pa.Super. 133. 

81. Pa.—In re Wilhelm, supra. ’ 
Contributions by congressional can¬ 
didate toward governor 

Contributions of candidate for con¬ 
gress to treasurer of political com¬ 
mittee for election of a governor 
were not illegal expenditures.—^In re 
Wilhelm, supra. 

82. Pa.—In re Wilhelm, 169 A. 456, 
111 Pa.Super. 133. 

83. Minn.—La Belle v. Hennepin 
County Bar Ass’n, 288 N.W. 788, 
206 Minn. 290, 125 A.L.R. 1023. 

Bar association as within contempla¬ 
tion of act 

A bar association organized as so¬ 
cial and charitable corporation under 
statutes is not a part of judicial de¬ 
partment of government, and as such 
exempt from Corrupt Practices Act 
providing that no corporation doing 
business in the state shall pay or 
contribute any mor^ey, property, or 
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services, directly or indirectly, to any 
political party, organization, com¬ 
mittee, or individual for political 
purposes.—La Belle v. Hennepin 
County Bar Ass’n, supra. 

"Doing business” 

The term “doing business,” within 
Corrupt Practices Act, providing 
that no corporation doing business in 
the state shall contribute money to 
political party, not being defined 
in the act, must be taken as gen¬ 
erally understood in the light of 
other legislation and the purpose of 
the act; and a bar association or¬ 
ganized as social and charitable cor¬ 
poration under statutes is. “doing 
business’’ in state, within meaning 
of Corrupt Practices Act providing 
that no corporation doing business «in 
state shall pay or contribute any 
money, property, or services directly 
or indirectly to any political party, 
organization, committee, or indi¬ 
vidual for political purposes.—^La 
Belle v. Hennepin County Bar Ass'n, 
supra. 

84^ Minn.—^La Belle v. Hennepin 
County Bar Ass’n, 288 N.W. 788, 
206 Minn. 290, 125 A.L.R. 1023. 

85. Minn.—La Belle v. Hennepin 
County Bar Ass’n, supra. 
Maaagemeut of plebiscite by bar 
associatiou officers 
A bar association’s expenditure of 
money to defray expense of bar 
plebiscites showing preference of .bar 
for judicial candidates, and fur¬ 
nishing the services of its officers in 
managing plebiscites, did not constl- 
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In the absence of statutory provisions governing 
the matter, there is no warrant for adjudging an 
election void on account of a candidate’s use of 
money in the election under circumstances which do 
not constitute bribery vitiating the election.*® Un¬ 
der the law in some jurisdictions there is no express 
and specific statutory limitation on the amount that 
may be spent in general elections.*^ 

d. Particular Acts, Promises, and Expenditures 

The applicable statute and surrounding circumstances 
determine whether or not a particular act, promise, or 
expenditure constitutes a corrupt practice. 

The question as to what particular acts, expendi¬ 
tures, or promises come within the prohibition of a 
corrupt practices act depends on the terms of the 
particular statute and the construction placed there¬ 
on by the courts of that jurisdiction.** Inability to 
keep an unlawful promise will not preclude such 
promise from constituting a violation of the act;*^ 
but statements of a nature to violate the act do not 
constitute a violation where uncommunicated to the 
voters.*® The fact that a candidate for nomination 
in the primaries of one political party supports in 
the election the nominee of another political party, 


although constituting a breach of oath to support 
and vote for the nominees of his own party, does 
not, where not prohibited by the corrupt practice 
act of the state, invalidate the election.*^ 

Advertising and campaign literature. Advertis¬ 
ing, when declared by the statute to be a legitimate 
expense, is not confined to mere printing but ex¬ 
tends to posting or distribution.** Hence, the em¬ 
ployment of a reasonable number of persons and 
the payment to them of a reasonable compensation 
for distributing a candidate’s announcement cards 
and campaign literature are not prohibited.** 
However, if it appears that the number of persons 
so employed, or the compensation paid them, is so 
disproportionate to the service required as to justi¬ 
fy the conclusion that such persons were not em¬ 
ployed in good faith to perform such service, but 
that their pretended compensation was paid them 
merely for the purpose of securing their votes or 
influence in the election, then such employment is 
prohibited by the statute.*^ Where the statute for¬ 
bids use of campaign literature reflecting on the 
personal or political character or acts of a candi¬ 
date, the fact that such literature reflects on the 


tute payment or contribution of mon¬ 
ey, property, or services to political 
party, committee, or individuals for 
political purposes, vrithin prohibition 
of Corrupt Practices Act.—La Belle 
V. Hennepin County Bar Ass'n, supra. 
Pnhlicatlon of results of poll 
The announcement to the public 
by bar association of result of bar 
plebiscite showing preference of bar 
for judicial candidates, published 
in newspapers without expense to 
association, is not prohibited by 
corrupt practices act.—La Belle v. 
Hennepin County Bar Ass’n, supra. 

86- Ky.—Hardin v. Horn, 212 S.W. 
573, 184 Ky. 548. 

The effect of bribery is discussed 
infra § 218. 

87- Minn.—Mariette v. Murray, 242 
N.W. 331, 185 Minn. 620. 

Okl.—City of Tecumseh v. City of 
Shawnee, 297 P. 285, 148 Okl. 

128. 

88. Agreement to divide emolu¬ 
ments of ofOLoe 

Under a corrupt practices act mak¬ 
ing it unlawful to vote for or sup¬ 
port any particular thing or measure 
in consideration of the financial sup¬ 
port of any person or corporation, it 
has been held that an agreement to 
withdraw from a primary election 
contest, in consideration of the 
promise of the other candidate for 
the nomination to divide the emolu¬ 
ments of office if elected, does not 
violate the act since the latter is 
inapplicable to voting for individuals 


to an office.—^Landrum v. Cockrlll, 
102 S.W.2d 337. 267 Ky. 397. 

Payments to '^watchers” 

One who was candidate of both 
parties for congress and whose total 
campaign expenditures were less 
than four hundred dollars was not 
chargeable with illegal expenditures 
on account of payments to so-called 
“solicitors” and “watchers,” and such 
persons under circumstances could 
be considered “messengers.”—In re 
Wilhelm, 169 A. 456, 111 Pa.Super. 
133. 

Promise to institute unauthorized 
form of city government 

Election of commissioners in sec¬ 
ond-class city was invalidated by 
commissioners* promise, if elected, to 
elect city manager and to pay him 
out of their official salaries, city man¬ 
ager form of government then being 
unauthorized.—^Kluemper v. Zimmer, 
41 S.W.2d 1111. 240 Ky. 225. 
Statutory declaration as to interest 
In newspaper 

(1) Failure of candidate for mu¬ 
nicipal office to file statutory decla¬ 
ration in office of county clerk as to 
nature and extent of Interest in 
weekly newspaper did not require 
judgment of ouster, where candi¬ 
date was editor and publisher and 
had large financial interest in news¬ 
paper and electorate had much more 
widely published notice of such fact 
than could have been given by mere 
filing of statutory declaration.—State 
ex reL Pelishek v. Washburn, 270 N. 
W. 541, 223 Wis. 595. 
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(2) Candidate was not required to 
file affidavit of financial interest in 
newspaper where he was merely 
dues-paying member of political par¬ 
ty which published such newspaper 
for political propaganda and not for 
profit.—Trones v. Olson, 265 N.W. 
806, 197 Minn. 21, 103 A.L.R. 1419. 

89. Ohio.—State v. Price, 164 N.E. 
765, 30 Ohio App. 218, affirmed 
Price V. State, 165 N.E. 44, 119 
Ohio St. 558. 

90. Minn.—Effertz v. Schimelpfenig, 
291 N.W. 286, 207 Minn. 324. 

better to rival 

Since purpose of act is to prevent 
improper influencing of voters, the 
writing and mailing by a successful 
candidate to a rival candidate, of an 
anonymous letter allegedly contain¬ 
ing matters in violation of Corrupt 
Practice Act did not constitute such 
a “material violation” of the Corrupt 
Practice Act as would justify declar¬ 
ing election of party writing letter 
void, where letter was not circulated 
or distributed among the voters.— 
Effertz V. Schimelpfenig, supra. 

91. Ky.—Graham v. Alliston, 203 S. 
W. 563, 180 Ky. 687. 

92. Ky.—^Van Meter v. Burns, 195 
S.W. 470, 176 Ky. 153. 

98- Ky.—Conway v. Arnold, 109 S. 
W.2d 399, 270 Ky. 128—Van Meter 
V. Burns, 195 S.W. 470, 176 Ky. 
153. 

94. Ky.—Prewitt v. Caudill, 63 S.W. 
2d 954, 250 Ky. 698—^Van Meter v. 
Burns, 195 S.W. 470, 176 Ky. 153. 
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character or acts of his supporters is not a viola¬ 
tion of the statute.^® Violations of provisions re¬ 
quiring campaign advertising, cards, or literature to 
bear on the face thereof statements as to author¬ 
ship and amount paid have been held improper but 
not fatal to the validity of the election,9® and such 
statutory formalities are inapplicable to cards or 
letters sent by a candidate to his friends asking 
them to distribute regular campaign cards enclosed 
therewith and which latter do comply with techni¬ 
cal requirements.^'^ 

False statements. Provisions of a corrupt prac¬ 
tices act prohibiting false statements in respect of 
any candidate are restricted in their application to 
forbidding false statements of fact,^^ and do not 
operate to prohibit adverse comments not amount¬ 


ing to statements of fact.^^ 

Pledge to accept less than regular pay of office. 
The pledge or offer of a candidate to serve free or 
for less than the regular emoluments of office if 
elected has been held a corrupt practice under some 
statutes and circumstances,^ but not under others.^ 
Where the candidate merely advocates a salary re¬ 
duction without promising to serve for less than the 
amount fixed by law there is no violation of the 
Corrupt Practice Act.^ 

Promises of employment. Promising to appoint a 
particular person to an office or position, in consid¬ 
eration of the influence or support of such person 
in the election, has been held a corrupt practice un¬ 
der some statutes and circumstances,^ but not un¬ 
der others.5 


95. Minn.—Dart v. Erickson, 248 N. 
W. 706, 188 Minn. 313. 

96. Minn.—Miske v. Fischer, 259 N. 
W. 18, 193 Minn. 514—^Dart v. 
Erickson, 248 N.W. 706, 188 Minn. 
313. 

Technical violations 

(1) Where the statute provides 
that all matter concerning a candi¬ 
date at election tending to influence 
voting shall bear on the face there¬ 
of the address of the author and the 
person causing same to be issued 
and circulated, omission from cards 
which do bear the name and address 
of the candidate of the authorship or 
circulation clause is a technical vio¬ 
lation of the statute but so trivial as 
not to void the election.—Miske v. 
Fischer, 259 N.W. 18, 193 Minn. 614. 

(2) Candidate’s failure to Insert, in 
political advertisement in newspaper, 
statement of amount paid or payable 
therefor, was a violation of Corrupt 
Practices Act, but was insufficient as 
ground for forfeiture of office.— 
Engelbert v. Tuttle, 242 N.W. 425, 
185 Minn. 608. 

97. Minn.—Engelbert v. Tuttle, su¬ 
pra. 

98. Wis.—State ex rel. Hampel v. 
Mitten, 278 N.W. 431, 227 Wis. 
508. 

Necessity for reading statement in 
its context 

“Freedom of speech” means not 
merely right to speak, but right to 
use words in accepted sense, and 
speaker, whose complete statement 
squares with truth, does not trans¬ 
gress statutes prohibiting false 
statements concerning candidates for 
office merely because word or phrase 
taken from its context may have 
technical or particular meaning dif¬ 
fering from that plainly conveyed 
when whole statement is fairly con¬ 
sidered.—State ex rel. Hampel v. 
Mitten, supra. 

99- Wis.—State ex rel. Hampel v. 


Mitten, 278 N.W. 431, 227 Wis. 
598. 

Calling opponent a <aove pirate” 

A candidate’s reference to his op¬ 
ponent in public address as love 
pirate and demoralizer of homes com¬ 
parable to thief constituted com¬ 
ment, not statement of fact within 
section of Corrupt Practices Act pro¬ 
hibiting false statements.—State ex 
rel. Hampel v. Mitten, supra. 

1. Mont.—Tipton v. Sands, 60 P.2d 
662, 103 Mont. 1, 106 A.L.R. 474. 

Neb.—State ex rel. Burkett v. Swan¬ 
son, 291 N.W. 481. 137 Neb. 704. 

20 C.J. p 185 note 46. 

Offer to serve for less than legal 
compensation as bribery see infra 
§ 218. 

Offer of reward 

Publication of offer to refund part 
of salary constituted offer of re¬ 
ward to secure election disqualify¬ 
ing the candidate irrespective of 
whether or not such offer amounted 
to bribery.—Fields v. Nicholson, 150 
N.E. 53, 197 Ind, 161. 

Offer to serve free until federal budg¬ 
et is balanced 

One who, in connection with his 
filing for nomination as candidate 
for congress, issued a statement to 
the press to the effect that he would 
serve, in event of election, without 
pay, so long as the federal budget 
remained unbalanced, was, because 
of that statement, disqualified to hold 
the office which he was seeking and 
was ineligible, notwithstanding that 
statement may have been made in 
good faith without knowledge of its 
consequence, and notwithstanding 
that he offered unconditionally to 
repudiate the statement.—State ex 
rel. Burkett v. Swanson, 291 N.W. 
481, 137 Neb. 704. 

2. S.D.—^Wyckoff v. Geisler, 213 N. 
W. 362, 51 S,D. 279. 
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Sheriff's waiver of d^uqueut tax 
penalties 

Newspaper publication by candi¬ 
date for sheriff that he would not 
claim for himself delinquent tax pen¬ 
alties was not violation of election 
laws.—^Wyckoff v. Geisler, supra. 

3. Ky.—Owsley v. Hill, 276 S.W. 797, 
210 Ky. 285. 

Salary for term as yet unfixed 
Proposal by candidate for county 
attorney that fiscal court take four 
hundred dollars from salary of of¬ 
fice and turn over same to road fund 
and restore office to old salary basis, 
transferring difference to road fund, 
did not violate Corrupt Practice Act, 
and subdivisions, where it appeared 
that fiscal court had not fixed salary 
under Ky.St. § 1072, for term of 
office to which candidate aspired, can¬ 
didate simply running on salary re¬ 
duction platform, and not proposing 
to perform duties for less than 
legal compensation.—Owsley v. Hill, 
supra. 

4. Ohio.—State v. Good, 15 Ohio Cir. 
Ct. 386, 8 Ohio Cir.Dec. 401. 

Furnishing or promising employment 
as bribery see infra § 218. 

Not a trivial matter 
Refusal to find that officer’s offer 
of public employment to aid elec¬ 
tion was trivial, not requiring for¬ 
feiture of office, was proper.—Berg 
V. Penttila, 217 N.W. 935, 173 Minn. 
612. 

5. Ky.—Lewis v. Sizemore, 118 S. 
W.2d 133, 274 Ky. 58—Frost v. 
Johnston, 90 S.W.2d 1045, 262 Ky. 
592. 

20 C.J. p 185 note 52. 

Office or position as not ''other thing 
of value” 

Corrupt Practices Act forbidding 
candidates from expending or prom¬ 
ising money or “other thing of val¬ 
ue” in consideration of another’s 
vote or support uses words “other 
thing of value” as meaning prop- 
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^'Treating** voters and transportation to polls. 
Treating electors to intoxicating liquor or other re¬ 
freshment with intent to influence their votes may 
fall within the prohibition of applicable corrupt 
practices acts,® but the furnishing of entertainment 
or refreshments to voters will not constitute a cor¬ 
rupt practice where it is not shown that this was 
done with intent to influence their votes,^ nor 
where it is regarded as merely one means of adver¬ 
tising a candidacy.® The furnishing of free trans¬ 
portation to the polls has been held not to consti¬ 
tute a corrupt practice,® and statutes in terms pro¬ 
hibiting the use of vehicles to convey voters to the 
voting place do not preclude one from driving his 
friends and neighbors to the polls.i® 


e. Effect of Corrupt Practices 

Ordinarily, corrupt practices render the candidate 
ineligible for the office; but triviai violations may not 
have such effect, and under some statutes violations 
may subject the candidate to criminal prosecution or pre. 
elude entry of his name on the ballot, but do not in¬ 
validate his election. 

The precise effect of a violation of corrupt prac¬ 
tices acts will depend on the provisions of the act 
and the character of the violation. Under the par¬ 
ticular statute and circumstances involved, it has 
been variously held that a violation of the corrupt 
practices act renders the candidate ineligible for 
the office,^^ as he shall not receive a certificate of 
election^^ or enter on the duties of the office,^® or 
that the oath of office shall not be administered to 
him,i^ or that he shall forfeit the office or that 


erty or something’ having intrinsic 
value measurable in money and do 
not include mere office or position, 
and, a contract whereby candidate 
for office of circuit court clerk, in 
consideration of withdrawal of rival 
candidate for party nomination, 
agreed, in event of election, to ap¬ 
point such person as chief deputy 
clerk for six-year term at certain 
compensation and, in event of lat¬ 
ter’s death, to appoint latter's sister 
as chief deputy did not violate Cor¬ 
rupt Practices Act.—Roberta v. 
Sturgill, 77 S.W.2d 789, 267 Ky, 194, 

6. Ky.—Middleton v. Poer, 121 S.W. 

2d 28, 275 Ky. 401. 

20 C.J. p 185 note 42. 

7. Mont.—Atkinson v. Roosevelt 

County. 227 P. 811, 71 Mont. 165. 

Act of hospitality 

The giving of a drink pf liquor 
by a candidate for office to four vot¬ 
ers as an act of hospitality, without 
discussion of his candidacy or intent 
to influence their votes, is not a 
violation of the corrupt practices 
act.—^Engelbert v. Tuttle, 242* N.W. 
425, 185 Minn. 608. 

Free lunch and dance furnished by 
partisans of a particular town which 
was contending for selection as the 
county seat did not constitute a cor¬ 
rupt practice invalidating such elec¬ 
tion where it was 'not shown that 
such entertainment was designed to 
or did Influence voters.—^Atkinson v. 
Roosevelt County, 227 P. 811, 71 
Mont. 165. 

a Ky.—^Bargo v. Tedders, 71 S.W. 

2d 660, 254 Ky. 341. 

Chartering theatre and putting on 
free show at which the candidate 
presents his claims before the vot¬ 
ers some days before election is 
simple a means of advertising his 
candidacy and does not constitute a 
violation of the corrupt practice act. 
—Bargo V. Tedders, supra. 
JDlstrlbution of ginger oakes 

The buying of and distribution of 


ginger cakes at the polls by a can¬ 
didate for membership on county 
board of education was not a viola¬ 
tion of the Corrupt Practice Act.— 
Lewis V. Sizemore, 118 S.W.2d 133, 
274 Ky. 68. 

9. Ky.—^Van Meter v. Burns, 195 
S.W. 470, 176 Ky. 153. 

20 C.J. p 185 note 44. 

170 intent to influence voters 

Where it was not shown that 
there was any intent to Influence 
voters, who were transported free to 
and from the polls irrespective of 
how they intended to vote, the fur¬ 
nishing of such transportation did 
not violate the corrupt practice act. 
—^Atkinson v, Roosevelt County, 227 
P. 811, 71 Mont. 166. 

10. Tex.—Ramsay v. Wilhelin, Civ. 
App., 52 S.W.2d 757, error refused 
-toward v. Williams, Clv.App., 4 
S.W.2d 249. 

Exclusion of votes not required 
That candidates conveyed some 
voters to polls in their cars did not 
require excluding votes.—Ramsay v. 
Wilhelm, Tex.Civ.App., 52 S.W. 2d 
757, error refused. 

11. Ky.—^Ward v. Salyer, 140 S.W. 
2d 1016, 283 Ky. 294. 

Single 'Violation of Corrupt Prac¬ 
tice Act is sufficient to deprive vio¬ 
lator of office to which he was 
elected.—^Ward v. Salyer, supra. 
Sold over 

The intention of the legislature 
in disqualifying a party from hold¬ 
ing office by election or appointment 
because of violation of corrupt prac¬ 
tices act was to prevent any such 
person from holding public office 
during the time covered by the term 
for which he sought election; and 
where district court adjudged that 
sheriff violated corrupt practices act 
in county election, the sheriff was 
disqualified from holding office by 
election or appointment for the peri- 
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od fixed by law as the term of the 
office, and could not claim the office 
until his successor was elected and 
qualified, on ground that he was 
elected sheriff at a prior election 
and had right to hold over.—State 
ex rel. Kommers v. District Court 
of Eighth Judicial Dist. in and for 
Cascade County, 96 P.2d 271, 109 
Mont. 287. 

Beoelpt of majority or plurality 
of votes by a candidate violating the 
corrupt practices acts will not ren¬ 
der such acts inapplicable nor en¬ 
title him to the office.—Howard v. 
Whittaker, 64 S.W.2d 173, 260 Ky. 
8S6-.-Owsley v. Vaughn, 281 S.W. 
1002, 213 Ky. 817. 

12. Ohio.—State v. Russell, 20 Ohio 
Cir.Ct. 551, 11 Ohio Cir.Dec. 299, 
reversing 10 Ohio S. & C.P. 255, 
8 Ohio N.P, 54. 

Substantial compliance as entitling 
candidate to certificate 
Board of deputy state superWsors 
cannot refuse certificate of election 
on ground that board believes state¬ 
ments filed are false and incomplete 
when person elected has filed state¬ 
ments in substantial compliance 
with act.—State ex rel. Belknap v. 
Board of Deputy State Supervisors 
of Elections, 20 Ohio Cir.Ct., N.S., 
190. 

la Ohio.—State v. Russell, 20 Ohio 
Cir.Ct. 551, 11 Ohio Cir.Dec. 299, 
reversing 10 Ohio S. & C.P. 255, 
3 Ohio N.P. 64. 

Pa.—^In re Accounts of Expens¬ 
es, 22 Pa.Dist. 72. 

Hecessity of prior conviction 
Candidate nominated at primary 
and elected cannot be prevented 
from taking oath of office until con¬ 
victed under Corrupt Practices Act. 
—State V. Walker, 261 P. 497, 122 
Okl. 95. 

15. Mo.—State v. Bland, 46 S.W. 
440, 144 Mo. 534, 41 L.R.A. 297. 



29 C.J.S. 


ELECTIONS 


§ 217 


the violation invalidates the election,!^ or that it 
may be adjudged void in a contest or special stat¬ 
utory proceeding.i7 

Technical violations of a corrupt practices act 
which are trivial and unimportant in character have 
b'een held not to invalidate the election.!^ It has 
also been held that violations of the corrupt prac¬ 
tices acts, while they may constitute criminal of¬ 
fenses as shown infra § 329, may not render the 
candidate ineligible for office.^s 

Corrupt practices during primary. There is au¬ 
thority to the effect that one elected to an office may 
be disqualified for corrupt practices committed dur¬ 
ing the primary.20 On the other hand, it has also 
been held that where there are separate statutes re¬ 
lating to corrupt practices in securing a nomination 
and making provision for declaring the nomination 
void on that account, the power of the court to de¬ 
clare an election void on account of corrupt prac¬ 
tices extends only to corrupt practices in securing 
the election and does not extend to corrupt prac¬ 


tices in obtaining a nomination.^! 

§ 217. -Fraud 

Fraud influencing the result of an election will In¬ 
validate it, but harmless fraud will not. 

Fraud invalidates the ballot ,22 and where in a 
particular precinct or precincts, election officers 
have committed or permitted fraud of such a char¬ 
acter and extent that the true result cannot be as¬ 
certained with reasonable certainty, the entire re¬ 
turns from that precinct or precincts should be re¬ 
ject ed,23 as where fraud and irregularities occur to 
such an extent that it is impossible to separate with 
reasonable certainty the legal from the illegal or 
spurious votes,2^ and it may not be essential to in¬ 
validate the election that actual fraud be shown.25 
However, the entire vote of a precinct should not 
be rejected where it is possible to ascertain and 
eliminate the fraudulent vote;26 nor are the bal¬ 
lots of one precinct vitiated because those of an¬ 
other precinct bear evidence of having been tam- 


16. Ky.—Ridings v. Jones. 281 S.W. 
999, 213 Ky. 810. 

Mont.—Tipton v. Sands, 60 P.2d 662, 
103 Mont. 1, 106 A.L.R. 474. 

Ohio.—Baker v. Slusser, 9 Ohio App. 
117, 27 Ohio Cir.Ct., N.S., 197, 28 
Ohio Cir.Dec. 409, reversing 19 
Ohio N.P., N.S., 623, and aiHrmed 
96 Ohio St. 606. 

Wls.—State ex rel. Orvls v. Evans, 
282 N.W. 14, 229 Wls. 304. 

20 C.J. p 184 note 23. 

Total departure from act 
A total departure from the funda¬ 
mental provisions of the Corrupt 
Practices Act by those who hold the 
election renders election void.— 
Hayes v. Abney, 188 So. 533, 186 
Miss. 208. 

17. Ky.—Hardin v. Horn, 212 S.W. 
573, 184 Ky. 548. 

Minn.—Saari v. Gleason, 148 N.W. 
293, 126 Minn. 378. 

Wis.—State v. Markham, 152 N.W. 

161, 160 Wis. 431. 

3Tot void ipso facto 
Violation of Corrupt Practices' Act 
did not render election void ipso 
facto, but only in event of contest 
by defeated candidate.—Judd v. 
Polk, 102 S.W.2d 325, 267 Ky. 408. 

De facto status pending declaration 
Even if person holding certificate 
of election to city council had vio¬ 
lated Corrupt Practice Act by re¬ 
ceiving illegal votes and such ground 
had been established, he would still 
be a de facto member of the council 
until council declared his office va¬ 
cant or took other affirmative steps 
to fill vacancy as regards right of 
council to seat contestant subse¬ 
quent to determination that con- 
testee had been duly elected.—Mun-1 


cy V. Hughes, 97 S.W.2d 546, 265 
Ky. 588. 

Violations by both candidates 

(1) Where the evidence in elec¬ 
tion contest conclusively showed 
that 'both contestant and contestee 
violated 'the Corrupt Practice Act, 
the election would be held void.— 
Johnson v. Hall, 121 S.W.2d 935, 276 
Ky. 395. 

(2) Office of school subdistricl 
trustee was properly declared va¬ 
cant, where both successful and de¬ 
feated candidates failed to file pre¬ 
election expense accounts.—Hart v. 
Rose, 75 S.W,2d 43, 265 Ky. 676. 

18. Minn.—^Miske v, Fischer, 259 
N.W. 18, 193 Minn. 514. 

19. Fla.—State ex rel. Landis v. 
Carson, 164 So. 150, 114 Fla. 451. 

Violation of corrupt practices act 
as precluding candidate from hav¬ 
ing his name on the ballot see 
supra § 161. 

20. Wis.—State v. Markham, 152 N. 
W. 161, 160 Wis. 431. 

The effect of corrupt practices on a 
primary election is considered su¬ 
pra § 118. 

21. Ky.—Kluemper v. Zimmer, 41 
■s.W.2d 1111, 240 Ky. 225—Hardin 
V. Horn, 212 S.W. 573, 184 Ky. 
548. 

22. Ky.—Siler v. Brown, 284 S.W. 
997, 215 Ky. 199. 

Voting another’s ballot 
Votes of persons receiving ballots 
in name of resident voters, who did 
not go to polls, are illegal.—Siler v. 
Brown, supra. 

23. Colo.—Baldauf v. Gunson, 8 P. 
2d 265. 90 Colo. 243. 

Ga.—^King v. County Board of Ed¬ 
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ucation of Richmond County, 164 
S.E. 52, 54, 174 Ga. 685, quoting 
Corpus Juris, and affirming 156 
S.E. 710, 42 Ga.App. 563. 

Ky.—Scott V. Roberts, 72 S.W.2d 
728, 255 Ky. 34. 

Pa.—In re Alderman's and Con¬ 
stable's Election Contest, 63 York 
Co. 177. 

20 C.J. p 186 note 68. 

Fraud in elections as a crime is 
discussed infra § 331. 

Imposters 

Elections wherein legal voters are 
deprived of vote because imposters 
have already voted for them is not 
“free and equal."—Taylor v. Neut- 
zel, 295 S.W. 873, 220 Ky. 510. 
Purging by recotmt not feasible 
Fraud and gross negligence and 
disregard of duties in election held 
such as could not be purged by re¬ 
count.—^People V. Lindsey, 253 P. 
465, 80 Colo. 465, certiorari denied 
Lindsey v. People of State pf Colo¬ 
rado on Complaint of Graham, 47 
S.Ct. 767, 274 U.S. 767, 71 L.Bd. 1336. 

24. Colo.—Baldauf v. Gunson, 8 P- 
2d 265, 90 Colo. 243. 

25. Colo.—^People v. ■ Lindsey, 253 
P. 465, 80 Colo. 465, certiorari de¬ 
nied Lindsey v. People of State of 
Colorado on Complaint of Gra¬ 
ham, 47 S.Ct. 767, 274 U.S. 767, 71 
L.Ed. 1336. 

Gross irregularities equivalent to 
fraud see supra § 214. 

26. Ill.—Brents v. Smith, 96 N.B, 
484, 250 111. 521. 

Pa.—In re Alderman's and Con¬ 
stable’s Election Contest, 63 York 
Co. 177. 

20 C.J. p 186 note 69. 
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pered with;^'^ and to invalidate an election for 
fraud something more should be shown than state¬ 
ments tending to mislead which amount to no more 
than mere irregularities not influencing the re- 
sults.2S Where the election is held in only one pre¬ 
cinct or district, the election is vitiated by fraud 
which affects the result, and on such showing will 
be decreed void and of no effect but where fraud 
as alleged could not have affected the result of the 
election but at most swelled the majority of the 
successful candidate, the court need not set the elec¬ 
tion aside.30 

Under the express provisions of some statutes 
the court is justified in setting aside an election for 
fraud when, and only when, there has been such 
fraud in the conduct of the election that neither 
candidate can be adjudged to have been fairly elect¬ 
ed, 31 and where an election attempted to be held 
in one precinct is so fraudulent that it is impossi¬ 
ble to determine the number of legal votes cast 
therein, or for whom they were cast, the court may 
throw out and disregard the returns from that pre¬ 
cinct and adjudge the election to the candidate re¬ 
ceiving the highest number of legal votes cast in 
the other precincts of the territory in which the 
election is held.32 

Deprivation of opportunity to vote. Where qual¬ 
ified electors, sufficient in number, if all had been 
counted for the next highest candidate, to have 
changed the result of the election, were corruptly 
and fraudulently deprived of an opportunity to vote, 
the election is void.33 

The frauds of individual voters do not vitiate the 
returns unless the election officers are parties there¬ 
to; in such cases, the returns are accepted and 
purged of the illegal votes.^^ 

Candidate not connected with fraud. A man 
should not be deprived of the office to which he 


has been elected on account of the fraud of thira 
persons with which he is in no way connected, un¬ 
less the fraud affected the result.®® However, the 
fact that the evidence does not cast any suspicion 
on the successful candidate does not authorize the 
court to award the certificate of election to him 
where the votes cast in a particular precinct are so 
tainted with fraud as to require their elimination 
and without them he has no claim to the office.®® 

Matters not constituting fraud. A mutual under¬ 
standing between relatives of certain candidates to 
support each of them and that neither would an¬ 
tagonize the other, which agreement is not shown 
to have been agreed to, or known by, the successful 
candidate, is not illegal or fraudulent so as to viti¬ 
ate the election, in the absence of evidence of per¬ 
petration of fraud in carrying out the understand- 
ing.®7 The returns from an election precinct can¬ 
not be thrown out for fraud and the contest decided 
on the returns from the other precincts simply be¬ 
cause in the precinct in question there were more 
ballots found in the box than there were election 
voters who in fact voted at the election.®® Like¬ 
wise, the mere fact that a discrepancy existed be¬ 
tween the vote declared and the names checked on 
the checklist in a certain ward does not justify the 
inference that the election was fraudulently con¬ 
ducted and require the rejection of the entire vote 
in that precinct.®® 

§ 218. - Bribery 

a. In general 

b. What constitutes 

a. In G-eneral 

Bribery invalidates votes secured thereby and where 
influencing the result may vitiate the election. 

Votes shown to have been secured by bribery 
should be deducted,^® and, as a general rule, an 


27. W.Va.—Stafford v. Mingo Coun¬ 
ty Bd. of Canvassers, 49 S.E. 364, 
56 W.Va. 670. 

20 C.J. p 186 note 70. 

28. Wyo.—^Anselmi v. City of Rock 
Springs, 80 P.2d 419, 53 Wyo. 223, 
116 A.L.R. 1250. 

29. La.—^Dupuis v. Acadia Parish 
Fifth Police Jury • Subdrainage 
Dist. No. 1, 79 So. 210, 143 La, 656. j 

30. N.T.—Matter of Coughlin, 121 
N.T.S. 980. 137 App.Div. 283, af- 

■ firmed 92 N.E. 1082, 198 N.Y. 613. 

31. Ky.—Motley v. Wilson, 82 S. 
W. 1023, 26 Ky.L. 1011. 

20 C.J. p 186 note 73. 

32. Ky.—Schoonmaker v. Dunlap, 
203 S.W. 709, 180 Ky. 835. 


’ 33. N.M.—^Montoya v. Ortiz, 175 P. 
335, 24 N.M. 616. 

Okl.—Snyder v. Blake, 129 P. 34, 35 
Okl. 294—Martin v. McGarr, 117 P. 
323, 27 Okl. 653. 

34. Ark.—Schuman v. Sanderson, 83 
S.W. 940, 73 Ark. 187. 

Ill.—Knox County v. Davis, 63 Ill. 
405. 

35. Ky.—Motley v. Wilson, 82 S.W. 
1023, 26 Ky.L. 1011. 

AccLoiesoexLce as not ratification 
Candidates’ acquiescence in, or 
approval of, campaign committee’s 
action in leaving management of 
campaign to persons guilty of fraud¬ 
ulent conspiracy, is not sufficient 
ratification thereof, but the election 
was set aside because the fraud 
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prevented it from truly representing 
the. will of the voters.—Taylor v. 
Neutzel, 295 S.W. 873, 220 Ky. 510. 
3B. Ky.—Schoonmaker v. Dunlap, 
203 S.W. 709, 180 Ky. 835. 

37. Ky.—Hall v. Martin, 208 S.W. 
417, 183 Ky. 120. 

38. Ky.—Motley v. Wilson, 82 S.W. 
1023, 26 Ky.L. 1011. 

39. N.H.—Judkins v. Hill, 50 N.H. 
140. 

40. Ky.—^Noble v. Bowman, 60 S.W. 
2d 948, 249 Ky. 343. 

Viva voce vote 

Votes cast by persons who were 
bribed to vote for candidate should 
be deducted from such candidate’s 
vote, where election was viva voce, 
although no conviction of bribery 
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election which is materially influenced by bribery is 
void;*^ and it has been said that this rule will be 
enforced even though without counting the vote 
sought to be obtained in this way the candidate has 
a clear majority of the votes cast;^^ but under some 
statutes an election will not be set aside for bribery 
unless the result is affected to such an extent that 
it cannot be determined who was elected.'^^ Except 
in some jurisdictions^^ the election of a particular 
person to an office may be annulled on account of 
bribery committed in his behalf but without his 
knowledge.^ s However, an election will not be set 
aside because of sporadic instances of bribery with 
which candidates are not connected.^® The election 
of a person by unpurchased votes will not be set 
aside by reason of bribery committed in behalf of 

his opponent>7 

b. What Constitutes 

Bribery of a voter consists in the gift or promise of 
a valuable consideration in exchange for his vote or 
forbearance from voting, as in the case of a candidate's 
offer to serve for less than legal compensation or his 
promising or giving employment In exchange for votes. 

Bribery of a voter has been defined to be the of¬ 
fering or giving to him of a valuable consideration 
either for his vote or for his forbearance to vote 
at all.^* It is necessary that the gift or offer al¬ 
leged to constitute a bribe should have been made 
with reference to the election, and with the inten¬ 
tion of influencing the voter’s choice.^9 The mere 
expenditure of certain sums of money, not improp¬ 
er in amount, by the campaign committees of the 


different political parties does not justify the court 
in setting the election aside on the ground of brib- 

ery.50 

Furrishing or promising employfnent. It is brib¬ 
ery to furnish, procure, or promise employment or 
appointment to office for a voter in consideration of 
his voting in a specified manner,51 but the employ¬ 
ment or offer of employment must be shown to have 
influenced the voter ,*^2 and it has been said that it 
must appear that the men were employed in order 
to cause them to change their politics; and that 
they voted in favor of the party giving the employ¬ 
ment. 53 The bona fide employment, however, of a 
voter to canvass a certain class of voters or to 
make speeches in the interest of a particular can¬ 
didate when not coupled with any condition that 
the canvasser shall vote for the candidate whose 
cause he espouses is not within the rule, but such 
employment is bribery where it is colorable, and 
only for the purpose of securing votes, or where 
the employment is given on the express condition 
that the canvasser shall vote for the particular can- 
didate.54 

Ojfer to perform duties^ for less than legal com¬ 
pensation. An election to public office secured by 
a candidate by means of offers to the voters to per¬ 
form the duties of the office for less than the le¬ 
gal salary or fees has been held to constitute a spe¬ 
cies of bribery which will invalidate the election;55 
and conviction of the offense is not a condition pre¬ 
cedent to the invalidation of the election.®® It 


was shown.—Noble v. Bowman, su¬ 
pra. 

41. Iowa.—Van Der Zee v. Means, 
281 N.W. 460. 470, citing Corpus 
Juris. 

Okl.—City of Tecumseh v. City of 
Shawnee, 297 P. 285. 290, 297, 

quoting Corpus Juris. 

20 C.J. p 186 note 82, 

Bribery in elections as a crime is 
considered infra § 332. 

Wholesale bribery 
Where wholesale bribery was 
practiced on behalf of both candi¬ 
dates, without any attempt at con¬ 
cealment, and the election did not 
register the free, and possibly not 
the true, judgment and choice of 
the voters, but was an election in 
form only, the election will be de¬ 
clared void.—Burke v. Greer, 247 
S.W. 715, 197 Ky. 555. 

42. Kan.—State v. Biting, 29 Kan. 
397. 

43. Ky.—Potter v. Campbell, 167 
S.W. 404, 159 Ky. 328. 

44. Cal.—Miller v. Childs, 152 P. 
972, 28 CaLApp. 478. 

20 C.J. p 187 note 85. 
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45. Iowa.—^Van Der Zee v. Means, 
281 N.W. 460, 470, citing Corpus 
Juris. 

Ky.—Burke v. Greer, 247 S.W. 715, 
197 Ky. 556. 

20 C.J. p 187 note 86. 

46. Ky.—Felts v. Bdwards, 204 S. 
W. 145, 181 Ky. 287. 

Okl.—City of Tecumseh v. City of 
Shawnee, 297 P. 285, 297, quoting 
Corpus Juris. 

47. Ky.—Hackney v. Justice, 166 
S.W. 760, 159 Ky. 167. 

48. Mo.—State v. Towns, 54 S.W. 
552, 153 Mo. 91. 

N.M.—Berry v. Hull, 50 P. 936, 6 
N.M. 643. 

Gratuitous poll tax receipts 
Votes induced by gratuitous dis¬ 
tribution of poll tax receipts to vot¬ 
ers would be illegal.—Barham v. 
Denison, 17 S.W.2d 692, 159 Tenn. 
226. 

49. Cal.—Miller v. Childs, 162 P.’ 
972, 28 Cal-App. 478. 

20 C.J. p 187 notes 92, 93. 
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5®. Ky.—Skain -v. Mil ward, 127 S. 
W. 773, 138 Ky. 200. 

51. Kan.—Hunt v. Gibson, 161 P. 

666, 99 Kan. 871. 

Mo.—State v. Towns, 54 S.W. 662, 
153 Mo. 91. 

20 C.J. p 188 note 3. 

Offer of employment as a corrupt 
practice see supra § 216. 

52. U.S.—Frost v. Metcalf, 1 Ellsw. 
Cont.El.Cas. 439. 

53. U.S.—Platt V. Goode, Smith 

Cont.El.Oas. 650. 

54. XI.S.—Platt V. Goode, Smith 

Cont.El.Cas. 650—^Abbott v. Frost, 
Smith Cont.El.Cas. 594. 

20 C.J. p 188 notes 6, 7, 8. 

55. Neb.—State ex rel. Burkett v. 

Swanson. 291 N.W. 481, 137 Neb. 
704. 

20 C.J. p 188 note 10. 

Offer as corrupt practice see supra 
§ 216. 

56. Ohio.—Prentiss v. Dittmer, 112 
N.E. 1021, 98 Ohio St. 314, L.R.A. 
1917B 191. 
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■ has been held that a vote given for a candidate for 
any public office in consideration of his promise in 
case of his election to donate a sum of money or 
other valuable thing to a third party whether such 
.party is an individual or a county or any other cor¬ 
poration will be rejected as voidj^*^ but it is also 
held that a promise by a candidate to particular 
voters of the county to donate his salary to the 
county will not constitute bribery unless such vot¬ 
ers are taxpayers in the county.®^ 

Securing withdrawal of opponent. The payment 
of money or the promise of influence to obtain an 
appointment, for the purpose of securing the with¬ 
drawal of an opposing candidate of another politi¬ 
cal party does not come within a statutory prohi¬ 
bition of bribery of voters.^^ 

Election on proposition to suhscrihe stock. In an 
election on a proposition to subscribe for a certain 


amount of the stock of a railroad company, an 
agreement between the company and certain elec¬ 
tors and taxpayers that the subscription shall be 
for a less amount if the vote shall be in the affirm¬ 
ative is not in the nature of a bribe.®® 

§ 219. Illegal Votes 

Reception of illegal votes will Invalidate an election 
where the aggregate so cast is sufficient to change the 
result, but not otherwise. 

While it is well settled that where enough ille¬ 
gal votes are cast at an election to change the re¬ 
sult or leave it in doubt the election is void,®i yet 
it is equally well settled that the result of an elec¬ 
tion will not be disturbed because of illegal votes 
received unless the aggregate of such votes would 
change the result.®^ If the true result can be as¬ 
certained by eliminating the illegal votes the election 
will be upheld.®® In order to reject illegal votes, it 


57. Wis.—state v. Purdy, 36 Wls. 
213, 17 Am.R. 485. 

68. Or.—State v. Dustin, 6 Or. 375, 
20 Ain.R. 746. 

59. Mo.—State v. Bland, *46 S.W. 
440, 144 Mo. 534, 41 L.R.A. 297. 

80- Kan.—Chlcagro. etc., R. Co. v. 

Ozark Tp.. 26 P. 710, 46 Kan. 415. 
20 C.J. p 189 note 18. 

Del.—State ex rel. Green ' v. 
Holzmueller, Super., 5 A.2d 251, 
255, citing* Corpus Juris. 

Pla.—State ex rel. Whitley v. Rine¬ 
hart, 192 So. 819, 140 Fla. 645. 
Ky.—Caudill v. Stidham, 64 S.W.2d 
654, 246 Ky. 174. 

Miss.—^Hayes v. Abriey, 188 So. 533, 
535, 186 Miss. 208, citing Corpus 
Jurli^. 

Neb.—^Mehrens v. Election Canvass¬ 
ing Beard, 278 N.W. 252, 253, 134 
Neb. 151, quoting Corpus Juris. 
S.C.—^Hughes V. Blackwell, 159 S.E. 

785,' 161 S.C. 445. 

20 C.J. p 182 note 91. 

Duty and power of officials conduct¬ 
ing elections to reject illegal votes 
see supra § 192. 

Illegal voting as a crime is dis¬ 
cussed infra § 325. 

Rejection of legal votes see supra 

§ 211 . 

Casting out precinot 

Where determination of ballot 
votes is 'in question, a precinct is 
unit of general election, and may be 
disregarded and cast out when it is 
impossible to determine which are 
legal and Illegal votes and their 
numbers, and for whom cast.—Mar- 
ilia V. Ratterman, 273 S.W. 69, 209 
Ky. 409. 

«Tw^ty per cent rule” 

(1) “Twenty per cent rule” in 
election contests is that votes of en¬ 
tire precinct will be thrown out 


I when such large proportion of votes 
cast was illegal, and it is impossi¬ 
ble to determine for whom illegal 
votes were cast.—Johnson v. Cad- 
dell, 64 S.W.2d 441, 251 Ky. 14— 
Caudill V. Stidham, 64 S.W.2d 654, 
246 Ky. 174. 

(2) Election of member of county 
board of education must be held 
void and vacancy declared, where 
vote of one precinct, in which over 
twenty per cent of votes cast were 
illegal, exceeded such percentage of 
total vote.—Caudill v. Stidham, su¬ 
pra. 

(3) But vote of entire precinct will 
not be thrown out because twenty 
per cent thereof was illegal, unless 
it is Impossible to determine for 
whom illegal votes were cast.—^Land 
V. Land, 50 S.W.2d 518, 244 Ky. 126. 

(4) Mathematical rule is inappli¬ 
cable, where separation of fraudu¬ 
lent and valid votes is impossible 
because of fraud.—^Taylor v. Neut- 
zel, 295 S.W. 873, 220 Ky. 510. 

(5) If names of persons casting 
ballots after four o'clock p m can 
be ascertained, and it can be deter¬ 
mined for whom they voted and 
legal votes can be separated from 
the illegal, illegal votes should be 
deducted from vote of candidate 
for whom they were cast, although 
twenty per cent or more of actual 
vote of precinct may have been cast 
after four o’clock .—Kogg v. Cau¬ 
dill, 71 S.W.2d 1020, 254 Ky. 409. 

Beterminlng suffloiency of illegal 
votes to oast doubt on election 
In determining whether irregu¬ 
larities in conduct of an election are 
sufficient to render result doubtful, 
all illegally cast ballots should be 
deducted from total number counted 
for declared winning candidate, and 
all rejected legal ballots should be 
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I added to total number counted for 

declared losing candidate.—Easier 

V. Blackwell, 10 S.E.2d 160, 195 S. 

C. 16. 

62. Del.—State ex rel. Green v. 
Holzmueller, Super., 6 A. 2d 261, 
255, citing Corpus Juris. 

Pla.—State ex rel. Whitley v. Rine¬ 
hart, 192 So. 819, 140 Pla. 645— 
State ex rel. Pooser v. Wester, 170 
So. 786, 126 Pla. 49. 

Ky.—Toung v. Hays, 246 S.W. 454, 
197 Ky. 185—Muncy v. Duff, 233 
S.W. 49, 194 Ky. 303. 

Mont.—^Atkinson v. Roosevelt Coun¬ 
ty, 227 P. 811, 71 Mont. 165. 

Neb.—Mehrens v. Election Canvass¬ 
ing Board, 278 N.W. 252, 253, 134 
Neb. 151, quoting Corpus Juris— 
Mosiman v. Weber, 187 N.W. 109, 
107 Neb. 737. 

N.C.--Phi21ips V. Slaughter, 183 S.EL 
897, 209 N.a 543. 

Okl.—^Kimberlln v. Board of Cqm'rs 
of Garvin County, 189 P. 361, 78 
Okl. 143. 

Pa.—In re Election Contest for Office 
of Burgess of Borough of Ell wood 
City, 133 A. 379, 286 Pa. 257. 

S.C.—Hughes V. Blackwell, 159 S.B. 
785, 161 S.C. 445. 

Tex.—Johnston v. Peters, CIv.App., 
260 S.W. 911. 

Vt.—Burke v. Beecher, 144 A. 200, 101 
Vt. 441—State v. Zanleoni, 192 A. 
495, 97 Vt. 212. 

20 C.J. p 182 note 92. 

63. Del.—State ex rel. Green v. 
Holzmueller, Super., 5 A.2d 251, 
255, citing' Corpus Juris. 

Pla.—State ex rel. Clark v. Kling- 
ensmith, 163 So. 704, 121 Pla. 297. 

Ga.—^King v. Board of Education of 
Richmond County, 164 S.E. 52, 62, 
174 Ga. 685, citing Corpus Juris, 
and affirming 156 S.E. 710, 42 Ga. 
App. 563, citing Corpus Juris. 
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must appear for whom they were polled they 
cannot be taken from the majority candidate unless 
it is proved that they were polled for him.65 Nei¬ 
ther should the entire vote of a precinct be reject¬ 
ed because of illegal votes cast, where there has 
been no effort to purge the returns of such votes 
by showing for whom they were cast.®® Howev¬ 
er, it has been held that the equitable doctrine that 
a man shall not profit by his own wrong, nor by 
that of others done to allow him to reap the bene¬ 
fit, applies to elections ;®'^ that it is idle to say that 
a candidate receiving a majority in a district where 
illegal votes were cast was not benefited thereby;®® 
and that the only means by which approximate jus¬ 
tice may be reached is to have such majority can¬ 
didate purge the returns from that district of the 
illegal votes or suffer the penalty of having its ma¬ 
jority excluded from his total vote.®® 

In the absence of evidence that illegal votes cast 
at an election were given for any particular candi¬ 
date, it is not error to apportion them among the 
several candidates and deduct them pro rata from 
their respective scores but this method is justifi¬ 
able only when it is impossible to ascertain for 
whom the illegal votes were actually cast,*^! and 
where it is shown that particular illegal votes were 
cast and counted for a particular candidate, it is 
proper to deduct the same from his votes.*^® Where 


legal and illegal ballots have been mixed and th 
legal ballots have been duly apportioned, there wi 
be no apportionment of the illegal ballots.^® 

§ 220. -Intimidation and Violence 

a. In general 

b. Coercion of particular classes of per 

sons 

c. Interference by police or military 

d. Social and religious intimidation 

a. In G-eneral 

Intimidation and violenee will invalidate an electloi 
when affecting the result, but not otherwise. 

It is the essence of free elections that the righ 
of suffrage should be exercised without coercion o 
the deterrent of any intimidation or influence.*^ 
An election will be set aside, or the returns fron 
a particular precinct rejected, on the ground o 
threats, intimidation, or violence, when the threats 
intimidation, or violence change the result or ren 
der it impossible to ascertain the true result wit] 
certainty,^® but threats, violence, or disturbance 
not materially affecting the result will not invalidat 
an election.^® Some authorities hold that if th 
progress of the election was not in fact arrester 
there must have been such a display of force a 
ought to have intimidated men of ordinary firm 
ness;'^'^ but according to other authorities the gen 


Neb.—^Mehrens v. Election Canvass¬ 
ing Board, 278 N.W. 262, 253, 134 
Neb. 151, quoting Corpus Juris. 

20 C.J. p 182 note 93. 

64. Ky.—Land v. Land, 50 S.W.2d 
518, 244 Ky. 126. 

Neb.—Mehrens v. Election Canvass¬ 
ing Board, 278 N.W. 252, 253, 134 
Neb. 161, quoting Corpus Juris. 

65. Ky.—Gross v. Ball, 81 S.W,2d 
409. 268 Ky. 730. 

Neb.—Mehrens v. Election Canvass¬ 
ing Board, 278 N.W. 252, 253, 134 
Neb. 151, quoting Corpus Juris. 

20 C.J. p 18,3 note 95. 

66. Ill.—Weston v. Markgraf, 160 N. 
E. 215, 328 111. 576. 

Ky.—Duff V. Crawford, 97 S.W. 1124, 
124 Ky. 73, 30 Ky.L. 323. 

Neb.—^Mehrens v. Election Canvass¬ 
ing Board, 278 N.W. 262, 253, 134 
Neb. 151, quoting Corpus Juris. 

67. Ill.—Emery v. Hennessy, 162 N. 
E. 835, 331 Ill. 296. 

20 C.J. p 183 note 97. 

68. Pa.—^Matter of Barber, 10 Phila. 
579. 

69. Ark.—Jones v. Glidewell, 13 S.W. 
723, 53 Ark. 161, 7 L.R.A. 831. 

Pa.—^Matter of Barber, 10 Phila. 579, 
affirmed 32 Leg.Int. 229. 

7a Ill.—Boland V. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387—Neff v. 
George, 4 N.E.2d 388„ 364 Ill. 306— 


Talbott V. Thompson, 182 N.B. 784, 
350 Ill. 86—Flowers v. Kellar, 163 
N.E. 361, 322 Ill. 265. 

Wyo.—^BEamilton v. Marshall, 282 P. 
■ 1058, 41 Wyo. 167, 66 A.L.R. 1154. 

20 C.J. p 183 note 1. 

Vote oast' iu wrong ward 
A vote cast by voter who voted in 
ward other than that in which he 
lived was properly deducted on a pro 
rata basis, where evidence did not 
indicate how voter had voted.—Bo¬ 
land V. City of La Salle, 19 N.E.2d 
177, 370 Ill. 387. 

71. Minn.—Berg v. Veit, 162 N.W. 
522, 136 Minn. 443. 

Tenn.—^Barham v. Denison, 17 S.W. 2d 
692, 159 Tenn. 226—Potter v. Rob¬ 
bins, 290 S.W. 396, 165 Tenn. 1. 

72. Ala.—^Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Griff V. Jernigcm, 181 So. 299, '236 
Ala. 107. 

Ky.—Hogg V, Caudill, 71 S.W.2d 1020, 
264 Ky. 409—^Muncy v. Duff, 239 
S.W. 49, 194 Ky. 303. 

Fraud 

In election contest proceeding, bal¬ 
lots fraudulently changed by person 
operating finger device would be 
subtracted from the number returned 
for the candidate in whose favor the 
change reacted, and added to the 
vote of the candidate for whom the 
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ballots were originally cast.—Stice v 
Parsley, 290 S.W. 471, 217 Ky. 653. 

73. Ill.—McNabb v. Hamilton, 181 N 
E. 646, 349 Ill. 209. 

Apportionment of legal ballots se 
supra § 223. 

74. Cal.—Williams v. Vennemar 
App., 109 P.2d 757, 759, citing Cor 

pus Juris. 

20 C.J. p 189 note 19. 

Intimidation and violence in connec 
tion with elections as a crime I 
considered infra § 333. 

Violence and other evils 
Elections wherein challengers ar 
not heard, imposters are allowed t 
vote, violence is practiced, ant 
threats made, is not free and equal 
—Taylor v. Neutsel, 295 S.W. 87S 
220 Ky. 510. 

75. Ky.—Taylor v. Neutzel, supra. 
Minn.—^Fritz v. Hanfler, 263 N.V; 

910, 195 Minn. 640. 

20 C.J. p 189 note 20. 

76- Kan.—^Tarbox v. Sughrue, 12 T 
935, 36 Kan. 225. 

Pa.—^In re Contested Elections, 
Brewst. 1. 

20 C.J. p 189 note 20. 

77. Kan.—^Tarbox v. Sughrue, 12 F 
935, 36 Kan. 225. 

20 C.J. p 189 note 2L 
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eral rule applies regardless of the personal courage 
of the voters deterred^* While the threat must be 
serious/® citizens are not bound to fight their way 
to the polls/® Threats or intimidation exist where 
there is a putting in fear/i and there may be a 
moral intimidation independent of threats or vio¬ 
lence or physical in jury/2 Where a person volun¬ 
tarily votes or refrains from voting because of per¬ 
sonal considerations rather than on account of co¬ 
ercion or intimidation^ neither the election nor his 
vote is affected/® 

h. Coercion of Particxilar Classes of Persons 

Coercion of particular classes of persons may In¬ 
validate their votes or vitiate the electron where such 
coercion affects the result of the election. 

Employees, The coercion of employees by their 
employers by threats of loss of occupation unless 
they vote in a particular way will avoid the election 
if the intimidation is so general as to affect the re¬ 
sult/^ but before an election will be invalidated, 
or the returns from a precinct rejected, on this 
ground, it must appear that there was coercion suf¬ 
ficient to constitute the overthrow of men’s wills 
and determinations in their exercise of the elective 
franchise,that the attempt of the employer to co¬ 
erce his employees was effectual,®® and that it had 
an influence on the election/7 

Election workers and overseers. An election may 
be invalidated by threats or violence practiced on 
election workers,®® and under some statutes the 
court is expressly authorized to throw out all the 
votes polled in the precinct where it appears that 
.the overseers were intimidated/® 

T enants. Where it is claimed that a certain per¬ 
son intimidated voters by stating that his tenants 


must vote as he wished, or move, it must be shown 
that tenants were influenced by such threats/® 

Recipients of relief and inmates of institutions. 
Coercion of voters drawing public relief by threats 
to remove them from the relief rolls unless they 
vote as directed may invalidate an election/^ 
While the heads of public charitable institutions 
must not attempt to direct the votes of the inmates 
of such institutions,®® where the superintendent of 
such an institution merely gave the inmates slips 
of paper on which were written the names of candi¬ 
dates he desired them to vote for and it is apparent 
that the inmates had no preferences and that many 
would have voted for such candidates anyhow, such 
action does not require that the votes cast by in¬ 
mates be cast out/® 

c. Interferwace by Police or Military 

An election may be rendered invalid by reason of 
police interference or military display, although such mat¬ 
ters do not necessarily invalidate It. 

An election may be rendered invalid on account 
of intimidation by the police,®^ or on account of 
force and violence used by partisans under the pro¬ 
tection of the police/® 

Display of military force. The presence of an 
organized military force stationed at or near the 
polls has always been regarded in England as a 
manifest violation of the freedom of elections, and 
in the United States also the presence of an armed 
force at or near the polls has always been regard¬ 
ed with great disfavor,®® although the fact that such 
force was so stationed will not of itself avoid an 
election, especially where the result was evidently 
not affected thereby ;®7 and the peaceful presence 
of individual soldiers is not highly objectionable/® 


78. Ark.—^Patton v. Coates, 41 Ark. 

111 . 

79. Philippine.—Gardiner v. Romu- 
lo, 26 Phillippine, 521. 

80. U.S.—Mudd V. Compton, Rowell 
Cont.El.Cas. 158. 

81. Ky.—^Bums v. Lackey, 186 S.W. 
909, 171 Ky. 21. 

Philippine.—Gardiner v. Romulo, 26 
Philippine 521. 

20 C.J. p 190 note 25. 

■32. Ky.—Burns v. Lackey, 186 S. 
W. 909, 171 Ky. 21. 

83. Ky.—Goff v. Daniels, 203 S.W. 
853, 181 Ky. 18. 

20 C.J. p 190 note 27. 

84. Colo.—^Neelley v. Farr, 168 P. 
458, 61 Colo. 485, Ann.Cas.l918A 
23. 

85. TJ.S.—^Anderson v. Reed, 2 Ellsw. 
Cont.El.Cas. '284—Duffy v. Mason, 


1 Bllsw.Cont.Bl.Cas. 361, 364— 

Bowen v. Buchanan, Rowell, Cont. 
El.Cas. 451. 

86. U.S.—^Hurd v. Romeis, Mobl. 
Cont.El.Cas. 423, 425. 

87. U.S.—^Hurd v. Romeis, Mobl. 
Cont.El.Cas. 423, 425. 

88. Ky.—Taylor v. Neutzel, 295 S.W. 
873, 220 Ky. 610. 

89. Pa,—^In re West Mahanoy Tp.*s 
Contested Election, 101 A. 946, 258 
Pa. 176. 

90. Tex.—Bailey v. Fly, 80 S.W. 675, 
35 Tex.Civ.App. 410. 

91. Minn.—^Pritz v. Hanfler, 263 N. 
W. 910, 195 Minn. 640. 

92. Ky.—^Weller v. Muenninghoff, 
159 S.W. 632, 155 Ky. 77. 

93. Ky.—^Weller v. Muenninghoff, j 
supra. 


I 94. U.S.—English v. Peelle, 48 Cong. 
H.Rep. 1547. 

Presence of police at polling place 
generally see supra § 200. 

95. Ky.—Scholl V. Bell, 102 S.W. 
248, 125 Ky. 750, 31 Ky.L. 335, 
followed in O’Neal v. Barth, 102 S. 
W. 263, 31 Ky.L. 363. 

96. U.S.—Trigg V. Preston, Cl. & H. 
Cont.El.Cas. 78—Giddings v. Clark, 
Smith Cont.El.Cas. 91. 

20 C.J. p 190 notes 38, 39. 

Civil or military restraint as denial 
of free and equal election see su¬ 
pra § 191. 

97. U.S.—^McHenry v. Teaman, 1 
Bartl.Cont.El.Cas. 550. 

20 C.J. p 190 notes 40, 41. 

98. U.S.—^Koontz v. Coffroth, 2 Bartl. 
Cont.El.Cas. 149. 
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d. Social and Religions Intimidation 

The threat of social or religious ostracism may or 
may not, under applicable circumstances, constitute a 
species of intimidation invalidating an election. 

A fear of social or religious ostracism may have 
such an effect in intimidating voters as to avoid an 


election,although it has been held that efforts on 
the part of black citizens to enforce unanimity in 
politics among voters of their race through the in¬ 
fluence of the church, ostracism from society, and 
indignities which fall short of intimidation, will not 
avoid an election.^ 


XL COUNT, RETTONS, CANVASS, AND CERTIFICATE OF ELECTION 


§ 221. In General 

Matters dealing with the count, returns, canvass, 
and certificate of election are discussed in detail in 
the succeeding sections of this title. 

Examine Pocket Parts for later cases. 

§ 222. Constitutional and Statutory Provi¬ 
sions 

' The manner ar method of determining and declaring 
the result of an election Is, as a rule, regulated by the 
provisions of constitutions or statutes. 

The manner or method of determining and de¬ 
claring the result of an election is in the first in¬ 
stance dependent on, and controlled by, the terms 
of the organic or fundamental law,^ and in so far 
as statutory regulations are violative thereof they 
are invalid.^ Within constitutional limitations, how¬ 
ever, the legislature has power to provide for the 
manner in which the result of an election shall be 
determined and declared,^ and where the legisla¬ 
ture has so provided an election is not complete un¬ 
til the legislative mandate is obeyed.^ The provi¬ 


sions of an election statute which affect the receiv¬ 
ing and recording of the ballot and the canvass of 
the vote are generally regarded as directory only.® 
Where a statute relating to election returns is in¬ 
consistent with a prior statute relating to the same 
subject, it works a repeal,by implication,*^ but where 
the provisions are not inconsistent they should be 
construed together.® 

§ 223. Count of Votes 

In counting votes the intention of the voter as dis¬ 
closed by his official ballot must be given effect, unless it 
is In contravention of some essential legal mandate. It is 
the duty of the election officers correctly and accurately 
to count all the votes cast. 

The cardinal rule to be followed in the counting 
of votes is to ascertain the intent of the voter as 
disclosed by the official ballot actually cast and to 
give effect to that intent by counting the ballot, but 
if that intent cannot be satisfactorily ascertained 
then to reject the ballot.® Unless in contravention 
of some essential mandate of the law, the intention 
of the voter must be given effect.^® It is the duty 


99. U.S.—^Richardson v. Rainey, 1 
Ellsw.Cont.Bl.Cas. 233. 

20 C.J. p 190 note 43. 

1 . Ark.—Jones v. Glidewell, 13 S. 
W. 723, 63 Ark. 161, 7 L.R.A. 831. 

2. Okl.--Gragrg v. Dudley, 289 P. 254, 
143 Okl. 281. . 

3. Statutes held valid 

(1) Providing for the counting of 
soldiers* votes by county board.—^My¬ 
ers V. Borough of Roselle, 109 A. 925, 
93 N.J.Law 473—^Nutting v. Borough 
of Caldwell. 108 A. 926, 93 N.J.Law 
476—^Holbrook v. City of East 
Orange, 108 A. 925, 93 N.J.Law 466— 
Fischer v. Township of Dover, 108 A. 
925, 93 N.J.Law 460—^Brown v. Bor¬ 
ough of Dunellen, 108 A. 925, 93 N.J. 
Law 449—^Miller v. Town of Mont¬ 
clair, 108 A. 131, 92 N.J.Law 292, af¬ 
firmed 108 A. 926, 93 N.J.Law 472. 

(2) Providing for summoning elec¬ 
tion ofiicials for recount.—Sandoval 
V. Madrid, 294 P. .631, 36 N.M. 352. 

(3) Making board of aldermen 
judge of election returns and qualifi¬ 
cations of its own members.—^Harris 
V. Hulbert, 207 N.T.S. 485, 211 App. 
Div. 301. 


Statutes held invalid 

(1) Authorizing governor to break 
tie vote for county commissioner.— 
Dunham v. Morton, 175 S.E. 787, 116 
W.Va. 310. 

(2) Authorizing opening of ballot 
boxes and recount of ballots in in¬ 
stances other than those specified by 
constitution.—State ex rel. Goldman 
V. Hiller, Mo., 278 S.W. 708. 

4. Iowa.—Steeves v. Town of Ne.w 
Market. 281 N.W. 162, 165, 225 Iowa 
618, citing Corpus Juris. 

N.Y.—^People v. Crissey, 91 N.Y. 616, 
reversing 28 Hun 446—^People v. 
North, 72 N.Y. 124. 

Canvass and subsequent disposi¬ 
tion of ballots rests with the legis¬ 
lature alone.—People ex rel. McCourt 
V. Whalen, 193 N.Y.S. 45, 199 App.Div. 
861. 

Possession of office pending recount 
(1) Legislature has power to pro¬ 
vide that person who receives certi¬ 
ficate of recount commission shall 
be entitled to, and may be placed in 
possession of, office by mandate of 
court pending judicial determination 
of contest.—State ex rel. Nicely v. 
Wildey, 197 N.E. 844, 209 Ind. 1. 
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(2) Possession of office pending 
contest generally see the C.J.S. title 
Officers § 78, also 46 C.J. p 1010 note 
35-p 1011 note 41. 

5. Iowa.—Steeves v. Town of New 
Market, 281 N.W. 162, 165, 225 
Iowa 618, citing Corpus Juris. 

N.Y.—^People v. Crissey, 91 N.Y. 616, 
reversing 28 Hun 446. 

6. Ind.—iWerber v. Hughes, 148 N. 
'E. 149, 196 Ind. 542. 

7. Pa.—^In re Dunmore Borough’s 
Election, 149 A. 733, 299 Pa. 517. 

8. Mont.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 64 
P.2d 116, 103 Mont. 576. 

9. Mass.—Swift v. Registrars of 
Voters of Quincy, 183 N.E. 730, 281 
Mass. 271. 

Purpose of election laws, both as 
to preparation and casting of bal¬ 
lots, and as to counting of ballots, by 
election officers or by recounting offi¬ 
cers, is to ascertain popular will and 
to secure rights of duly qualified 
electors.—Clancy v. Wallace, 193 N.E. 
546, 288 Mass. 557. 

10. Mass.—^Hall v. Barton, 195 N.E. 
753, 290 Mass. 476—Swift v. Reg- 
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d. S«clal and Religions Intimidation 

The threat of social or religious ostracism ma/ or 
may not, under applicable circumstances, constitute a 
species of Intimidation invalidating an election. 

A fear of social or religious ostracism may have 
such an effect in intimidating voters as to avoid an 


election,^® although it has been held that efforts on 
the part of black citizens to enforce unanimity in 
politics among voters of their race through the in¬ 
fluence of the church, ostracism from society, and 
indignities which fall short of intimidation, will not 
avoid an election.^ 


XL COUNT, RETURNS, CANVASS, AND CERTIROATB OF ELECTION 


§ 221. In General 

Matters dealing with the count, returns, canvass, 
and certificate of election are discussed in detail in 
the succeeding sections of this title. 

Examine Pocket Parts for later cases. 

§ 222. Constitutional and Statutory Provi¬ 
sions 

* The manner »r method of determining and declaring 
the result of an election Is, as a rule, regulated by the 
provisions of constitutions or statutes. 

The manner or method of determining and de¬ 
claring the result of an election is in the first in¬ 
stance dependent on, and controlled by, the terms 
of the organic or fundamental law,2 and in so far 
as statutory regulations are violative thereof they 
are invalid.^ Within constitutional limitations, how¬ 
ever, the legislature has power to provide for the 
manner in which the result of an election shall be 
determined and declared,^ and where the legisla¬ 
ture has so provided an election is not complete un¬ 
til the legislative mandate is obeyed.^ The provi¬ 


sions of an election statute which affect the receiv¬ 
ing and recording of the ballot and the canvass of 
the vote are generally regarded as directory only.® 
Where a statute relating to election returns is in¬ 
consistent with a prior statute relating to the same 
subject, it works a repealby implication,but where 
the provisions are not inconsistent they should be 
construed together.^ 

§ 223. Count of Votes 

in counting votes the Intention of the voter as dis¬ 
closed by his offlcial ballot must be given effect, unless it 
Is in contravention of some essential legal mandate. It is 
the duty of the election officers correctly and accurately 
to count all the votes cast. 

The cardinal rule to be followed in the counting 
of votes is to ascertain the intent of the voter as 
disclosed by the official ballot actually cast and to 
give effect to that intent by counting the ballot, but 
if that intent cannot be satisfactorily ascertained 
then to reject the ballot.^ Unless in contravention 
of some essential mandate of the law, the intention 
of the voter must be given effe'ct.^® It is the duty 


99 . U.S.—^Richardson v. Rainey, 1 
Ellsw.Cont.El.Cas. 233. 

20 C.J. p 190 note 43. 

1 . Ark.—Jones v. Glide well, 13 S. 
W. 723, 63 Arfc. 161, 7 L..R.A. 831. 

2 . Okl.—GraiTiT v. Dudley, 289 P. 254, 
143 Okl. 281. , 

3. Statutes held valid 

(1) Providing for the counting of 
soldiers' votes by county board.—^My¬ 
ers V. Borough of Roselle, 109 A. 925, 
93 N.J.Daw 473—^Nutting v. Borough 
of Caldwell, 108 A. 926, 93 N.J.Law 
476—^Holbrook v. City of East 
Orange, 108 A. 925, 93 N.J.Law 465— 
Fischer v. Township of Dover, 108 A. 
925, 93 N.J.Law 460—^Brown v. Bor¬ 
ough of Dunellen, 108 A. 925, 93 N.J. 
Law 449—^Miller v. Town of Mont¬ 
clair, 108 A. 131, 92 N.J.Law 292, af¬ 
firmed 108 A. 926, 93 N.J.Law 472. 

(2) Providing for summoning elec¬ 
tion officials for recount.—Sandoval 
V. Madrid, 294 P. .631, 36 N.M. 252. 

(3) Making board of aldermen 
judge of election returns and qualifi¬ 
cations of its own members.—^Harris 
V. Hulbert, 207 N-T.S. 485, 211 App. 
Div. 301. 


Statutes held invalid 

(1) Authorising governor to break 
tie vote for county commissioner.— 
Dunham v. Morton, 175 S.E. 787, 116 
W.Va. 310. 

(2) Authorizing opening of ballot 
boxes and recount of ballots in in¬ 
stances other than those specified by 
constitution.—State ex rel. Goldman 
V. Hiller, Mo., 278 S.W. 708. 

4. Iowa.—Steeves v. Town of Naw 
Market 281 N.W. 162, 165, 225 Iowa 
618, citing Corpus Juris. 

N.Y.—People v. Crissey, 91 N.T. 616, 
reversing 28 Hun 446—^People v. 
North, 72 N.T. 124. 

Canvass and subsequent disposi¬ 
tion of ballots rests with the legis¬ 
lature alone.—^People ex rel. McCourt 
V. Whalen, 193 N.Y.S. 46, 199 App.Div. 
861. 

Possession of office pending recount 

(1) Legislature has power to pro¬ 
vide that person who receives certi¬ 
ficate of recount commission shall 
be entitled to, and may be placed in 
possession of, office by mandate of 
court pending judicial determination 
of ’ contest.—State ex rel. Nicely v. 
Wildey, 197 N.B. 844, 209 Ind. 1. 
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(2) Possession of office pending 
contest generally see the C.J.S. title 
Officers § 78, also 46 C.J. p 1010 note 
36-p 1011 note 41. 

5. Iowa.—Steeves v. Town of New 
Market, 281 N.W. 162, 165, 225 
Iowa 618, citing Corpus Juris. 

N.T.—People v. Crissey, 91 N.T. 616, 
reversing 28 Hun 446. 

6. Ind.—iWerber v. Hughes, 148 N. 
'B. 149, 196 Ind. 542. 

7. Pa—^In re Dunmore Borough's 
Election, 149 A. 733, 299 Pa. 517. 

8. Mont.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 64 
P.2d 115, 103 Mont. 676. 

9. Mass.—Swift v. Registrars of 
Voters of Quincy, 183 N.E. 730, 281 
Mass. 271. 

Purpose of election laws, both as 
to preparation and casting of bal¬ 
lots, and as to counting of ballots, by 
election officers or by recounting offi¬ 
cers, is to ascertain popular will and 
to secure rights of duly qualified 
electors.—Clancy v. Wallace, 193 N.E. 
546, 288 Mass. 557. 

10. Mass.—Hall v. Barton, 195 N.B. 
763, 290 Mass. 476—Swift v. Reg- 



§ 224 


ELECTIONS 


29 C.J.S. 


of the election officers correctly and accurately to 
count and tabulate all the votes cast.^i Such duty 
is purely ministerial^^ and is not rendered judicial 
by reason of the fact that in performing it the offi¬ 
cers are required to use some discretion and must 
decide some questions.^® In the exercise of their 
duty, election officers may, in some cases of ambi¬ 
guity or apparent uncertainty, determine from the 
face of the ballot as cast the person for whom a 
vote was intended by the voter.^^ Similarly they 
may in proper cases determine whether the mark 
properly placed by the voter was intended to be 
the statutory mark.^s Where, however, there is no 
uncertainty or ambiguity in the name voted for or 
in the method used on the ballot to indicate the 
name voted for, the officers should count and re¬ 
turn the vote and ballot as cast.^® 

§ 224. -Time and Place . 

The time when and place where the votes shall be 
counted is, as a ruie, a matter of statutory regulation. 

The time when and place where the votes shall 
be counted is, as a rule, regulated by statute. It is 
generally provided that the inspectors or judges of 
election in each precinct shall immediately upon the 
closing of the polls proceed publicly to count the. 
votes castle and that the count shall be continued 
without adjournment until it is completed and the 
result thereof declared.^® The officers should not 
delay the count beyond the time directed,^® since 
the purpose of the statute is to prevent tampering 
with the ballots before they are counted.^® In the 
absence of any showing of fraud, however, an ad¬ 


journment or postponement of the count will not oi 
itself be sufficient to vitiate the return,especially 
where there is good cause for the delay.22 It is al¬ 
so held that an election is not invalid because th€ 
election officers began to count the votes before th€ 
close of the polls.^® In the absence of fraud or oi 
a mandatory statute requiring the counting of the 
ballots at the place where the election is held, the 
action of election officers in removing the ballots 
and counting them elsewhere does not vitiate the 
election or require the rejection of the returns oi 
the precinct.^^ 

§ 225. — Persons Present or Participating 

Only such persons as are authorized under the statute 
may be present and participate In the counting of votes. 

In determining who may be present during th€ 
counting of votes, the terms of the statute govern¬ 
ing the election in question are controlling. 25 Where 
the statute requires that the count shall be public 
it is unlawful to count the ballots in a private rooir 
from which bystanders are excluded.^® The inspec¬ 
tors of election have no right under pretense oi 
keeping order to expel a peaceable and quiet citizer 
while the vote is being counted when his presence 
does not interfere with the discharge of their du¬ 
ty but, in the absence of fraud or prejudice, the 
exclusion of bystanders during the count will nol 
render the election invalid.^® 

Persons participating. While it is the duty oi 
the election officers to count the ballots,22 and it is 
irregular to permit others to do so,®® yet where 


Istrars of Voters of Quincy, 183 N. 
E. 730, 281 Mass. 271. 

11. Fla.—^State ex rel. Nucclo v. 

Williams, 120 So. 310, 97 Fla. 159. 

12. Neb.—Shaw v. Stewart, 212 N. 
W. 760, 116 Neb. 315. 

13. Mont.—State ex rel. Ainsworth 
v. District Court of Fourth Ju¬ 
dicial Dist. in and for Sanders 
County, 86 P.2d 6, 107 Mont. 370. 

14. Fla.—State ex rel. Nuccio v. 

Williams, 120 So. 310, 97 Fla. 159. 

16. Fla.—State ex rel. Nuccio v. 

Williams, supra. 

16. Fla.—State ex rel. Nuccio v. 

Williams, supra. 

N.T.—In re Gabelmann, 241 N.T.S. 
405, 136 Misc. 641. 

17. Cal.—Bernardo v. Rue, 146 P. 
70, 26 CaLApp. 108. 

N.T.—In re Chemung: County Bd. 
of Canvassers, 12 N.T.S. 174, af¬ 
firmed 14 N.T.S. 944, 59 Hun 620. 
**Xiii: 9 Lediately” construed 
U.S.—United States v; Baldrldgre, C. 
C.Ala., 11 F. 552, 658. 


18- Cal.—^Bernardo v. Rue, 146 P. 79, 
26 CaLApp. 108. 

N.T.—^In re Chemung: County Bd. of 
Canvassers, 12 N.T.S. 174, af- 
flmied 14 N.T.S. 944, 59 Hun 620. 

19. U.S.—U. S. V. Baldridgre, C.C. 
Ala., 11 F. 552. 

20 C.J. p 191 note 50. 

20 . U.S.—U. S. V. Baldridg:e, supra. 
Mich.—^People v. Saokett, 14 Mich. 

320. 

20 C.J. p 191 note 51. 

21. Ark.—Powell v. Holman, 6 S.W. 
505, 50 Ark. 85. 

20 C.J. p 191 note 53. 

22. Ky.—Stewart v. Wurts, 135 S.W. 
434, 143 Ky. 39. 

23. Tex.—^Bx parte Williams, 31 S. 
W. 653, 35 Tex.Cr. 75. 

24. Pa.—In re Fish’s Election, 117 
A. 85, 273 Pa. 410. 

20 C.J. -p 191 note 56. 

25. Ky.—Taylor v. Chandler, 86 S. 
W.2d 1038, 261 Ky. 7. 

Rig:ht of watchers to be present dur¬ 
ing: count see supra § 200. 

2& Iowa.—Steeves v. Town of New 
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Market, 281 S.W. 162, 164, quoting 
Corpus Juris. 

20 C.J. p 191 note 58. 

27. N.T.—^Horton v. Weireter, 26 N 
T.Wkly.Dig:. 185. 

23. Cal.—^Atkinson v. Lorbeer, 44 P 
162, 111 Cal. 419. 

29. Ga.—^Brown v. Watterson, 24 S 
E. 141, 96 Ga. 598. 

R.I.—^Knowles* Petition, 67 A. 303, 2i 
R.I. 522. 

Election Judges 

Under a city election act the re 
sponsibility for counting: is on th< 
election Judges; the clerks are no 
permitted either to handle or coun 
the ballots.—^Peoplpe ex rel. Rusch v 
Greenzeit, 277 Ill.App. 479, error dis 
missed 2 N.E.2d 317, 363 Ill. 347. 
Count by court not i^equlred 
It is not required that a vote t< 
increase the boroug:h indebtednes: 
be counted by .the court.—^In r 
Brookville’s Election, 5 Pa.Dist. & Co 
54, 15 Mun.L.R. 77. 

30. Iowa.—State v. Creston Mut 
Telephone Co., 191 N.W. 988, 19 
Iowa 1368. 
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they are correctly counted the fact that other per¬ 
sons count, or assist in counting, them will not of 
itself destroy the validity of an election,espe¬ 
cially where the election officers are unable proper¬ 
ly to perform the duty,82 or where, on their refus¬ 
al to perform their duty, the candidates agree that 
the count may be made by certain outsiders.33 So 
also the fact that the ballots were read and can¬ 
vassed by the clerk of election instead of by the 
judges will not invalidate the election and, al¬ 
though an unauthorized bystander thoughtlessly in¬ 
terferes with the count of the votes by attempting 
to assist, the election will not for that reason be 
set aside, there being no fraud or mistake.35 Un¬ 
der some statutes the governing authority of each 
political party may designate a representative to 
assist in, and witness the counting of, ballots.^^ 
Where the statute prohibits any candidate from 
taking part in the count of the votes, if he does so 
it will invalidate all votes cast for him which he 
participated in counting,37 although it will not dis¬ 
qualify him to hold the office if elected.33 

§ 226. -Manner 

The counting should .conform to the manner specified 
by the governing constitutlonai or statutory provision. 

The counting of votes should proceed exactly in 
the manner specified by the governing constitution¬ 
al or statutory provision.39 When ballots legally 
cast cannot be definitely identified as cast for any 
candidate, they should be apportioned between the 


§ 226 

candidates in the ratio of the vote of each to the 
whole number of legal votes cast>0 

While mere irregularities in the counting which do 
not appear to have affected the result will not nullify 
an election,^! the contrary is true where the ir¬ 
regularities are sufficient to cause doubt as to the 
result^3 Qj. are such as to indicate an intention of 
the election officers positively to violate the statu¬ 
tory requirements.43 Where the law requires an 
officer personally to scrutinize, count, and canvass 
each ballot, he has a right to have each ballot in his 
hands for such reasonable time as may be necessary 
for him to scrutinize it with care;^^ and under a 
statute prescribing that the ballots shall be deliber¬ 
ately taken out of the box and each counted as it is 
taken from the box, it is improper for election offi¬ 
cers when about to proceed with the count to empty 
the contents of the ballot box and separate the tick¬ 
ets into distinct lots.^5 The addition of figures ap¬ 
pearing on the face of certificates forwarded by 
election officers does not constitute a counting with¬ 
in the meaning of a statute requiring a count of the 
ballots in open meeting.^® 

Cumulation or consolidation of the votes cast for 
the same person under different party designations 
.is proper only where the possibility of an elector 
having voted twice for the same person is exclud- 
e<L^7 5 o^ in an election wherein each voter is en¬ 
titled to vo.te for two candidates, a cumulation can¬ 
not be had.48 , Where, however, there is but one 
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Neb.—Rasp v. McHugh, 237 N.W. 
394, 121 Neb. 380. 

N.C.—^Roberts v. Calvert, 4 S.B. 127, 
98 N.C. 580. 

31. Iowa.—State v. Creston Mut 
Telephone Co.. 191 N.W. 988, 195 
Iowa 1368. 

N.C.—^Roberts v. Calvert, 4 S.B. 127, 
98 N.C. 580. 

S.D.—^Perrott v. Bayliss, 213 N.W. 
732, 61 S.D. 324—^Fullerton v. 

Smizer, 213 N.W. 730, 61 S.D. 320. 

32. Cal.—Sprague v. Norway, 31 Cal. 
173. 

20 C.J. p 191 note 64. 

33. Ga.—^Brown v. Watterson, 24 S. 
B. 141, 96 Ga. 598. 

34. Minn.—State v. Bernier, 38 N. 
W. 368, 98 Minn. 1. 

35. Pa.—^Bolleau’s Case, 2 Pars.E!a. 
Cas. 503. 

36. The county executive committee, 
rather than the state central execu¬ 
tive committee, has been held the 
governing authority under such a 
statute.—^Taylor v. Chandler, 86 S.W. 
2d 1038, 261 Ky. 7. 

37. Conn.—Grelle v. Pinney, 26 A. 
1106, 62 Conn. 478. 

20 C.J. p 192 note 69. 


Candidacy as disQuallftcation of elec¬ 
tion officer see supra S S8. 

38. Conn.—Grelle v. Pinney, supra. 
33- Neb.—^Rasp v. McHugh, 237 N. 
W. 394, 121 Neb, 380. 

Substantial compliance with the 
essential requirements of the absent 
voters’ law with respect to the count¬ 
ing of votes is necessary.—Scott 
V. Kenyon, Cal., 106 P-2d 291, super¬ 
seding, App., 93 P.2d 160. 

Irregular votes should be sepa¬ 
rately counted and tabulated.—State 
ex rel. Nuccio v, Williams, 120 So. 
310, 97 Fla, 159. 

Marking ballot 

Unless authorized by the statute, 
the election judges should refrain 
from making any marks on a bal¬ 
lot.—^McCreery v. Burnsmier, 127 N. 
E. 171, 293 111. 43. 

40b Ill.—McNabb v. Hamilton, 181 
N.B. 646, 349 Ill. 209. 
Apportionment' of illegal votes see 
supra § 219. 

41. Pa.—^In re Election Contest for 
Office of Burgess of Borough of 
Ellwood City, 133 A. 379, 286 Pa. 
257. 

S.C.—^Easier v. Blackwell, 10 S.B.2d 
160, 195 S.C. 15. 
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Utah.—^Bvans v. Reiser, 2 P.2d 615, 
78 Utah. 253, rehearing denied 3 F. 
2d 253, 78 Utah 307. 

Where votes are correctly counted 
a mere Irregularity in the manner 
of counting them is. not sufficient to 
sustain an election contest. 

Ky.—Craig v. Spitzer, 131 S.W. 264, 
140 Ky. 465. 

Pa-—^In re Thirteenth Ward, 40 Pa. 
Co. 132—Hartzell v. Smith, 18 Pa. 
Co. 561. 

20 C.J. p 192 note 71. 

42. S.C.—^Easier v. Blackwell, 10 S. 
B.2d 160, 195 S.C. 15. 

43. Cal.—^Bernardo v. Rue, 146 P. 
79, 26 CaLApp. 108. 

44. U.S.—U. S. V. Clark, C.C.N.Y., 
22 F. 387. 

45. Pa.—In re Zacharias, 3 Pa.Co. 
656. 

46 . R.I.—Arnold v. ' Town Council 
of Warwick, 144 A. 54, 49 R.I. 
458. 

47. Pa.—In re Shaffer, 185 A. 645, 
323 Pa. 320—^Appeal of Rodrian, 
32 Berks Co.L.J. 161. 

48. Pa.—In re Shaffer, 185 A. 645; 
323 Pa. 320—^In re Carother’s Elec¬ 
tion Contest, 25 Fa.Dist. 1161— 
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candidate to be elected, a cumulation may be prop¬ 
er,although one of the nominations was irregu- 
lar.50 

Under preferential system. Where the prefer¬ 
ential system of voting is employed the different 
classes of votes are required by statute or city char¬ 
ter to be counted separately. * Votes in one class 
cannot be counted in any other class. 

Tallying, Statutory requirements relating to the 
tallying of the vote as called aloud are mandatory.52 
To the extent, however, that a failure to observe 
it will not vitiate an election, a requirement that all 
computations and tallies shall be made on official 
Lally sheets is not mandatory, but directory.53 The 
tally sheet kept by the poll clerk is the original entry 
of the casting and canvassing of a vote and furnish¬ 
es a contemporaneous official record of the actual 
count.54 Under a statute providing that the tally 


sheet is to be kept by the poll clerk under the di¬ 
rection of the inspectors, and that as soon as the 
count is completed for each office the poll clerks 
shall submit the result to the inspector for exami¬ 
nation, the inspectors are responsible for the cor¬ 
rectness of the tally sheet and are afforded every 
opportunity to know that it speaks the truth.55 

I 227. -Votes to Be Counted 

AH votes cast in the manner specified by iaw by duiy 
qualified voters must be counted. 

As a general rule, all votes cast in the manner 
specified by law, by duly qualified voters, must be 
counted.5 6 The rule applies, in the absence of 
fraud or a valid statute to the contrary,^? notwith¬ 
standing any defect or irregularity in the ballot on 
which the vote, is recorded.58 It does not apply, 
however, where the ballot or vote is for any rea¬ 
son invalid or void, where, as is held under some 


Commonwealth, ex rel. Adams v. 
Bishop, 7 Pa.Dist. & Co. 733—Ap¬ 
peal of Rodrlan, 32 Berks Co.L.J. 
161. 

49. Ill.—^McCreery v. Burnsmler, 
127 N.E. 171, 293 Ill. 43. 

Pa.—^In Seim's Appeal, 174 A. 465, 
316 Pa. 225. 

50. Ohio.—Gregg v. Rogers, 1 Ohio 
S. & C.P. 163, 1 Ohio N.P. 117. 

61 . Minn.—McEwen v. Prince, 147 
N.W. 275, 125 Minn. 417. 

52. Cal.—^People v. Butler, 129 P. 
600, 20 Cal.App. 379. 

53. Mich.—^Attorney General ex rel. 
Miller v. Miller, 253 N.W. 241, 266 
Mich. 127, 106 A.L.R. 387. 

54. Kan.—Hughes v. Parker, 66 P. 
265, 63 Kan. 297. 

N.T.—In re Stewart, 50 N.E. 51, 155 
N.Y. 545, affirming 48 N.Y.S. 957, 
24 App.Dlv. 201. 

55. N.Y.—^In re Stewart, supra. 

56 . Ala.—Reed v. State ex rel. Da¬ 
vis, 174 So. 498, 234 Ala. 306. 

Ind.—Vincent v. Sims, 191 N.E. 150, 
207 Ind. 47. 

Counting of ballots: 

Deposited in wrong box see supra 
§ 207. 

Marked outside of booth see supra 
§ 206. 

Blank and unintelligible ballots 

(1) If the law requires that a ma¬ 
jority or a certain proportion of the 
votes cast shall be for a proposi¬ 
tion in order that it should carry, 
then all votes cast. Including blank 
and unintelligible ballots, must be 
considered in determining the num¬ 
ber of votes cast.—^Wellsville v. Con¬ 
nor, 109 N.E. 626, 91 Ohio St. 28. 

(2) However, under a referendum 
statute providing that if “a ma¬ 
jority of the votes cast on such 
question shall be against said grant, 


the ssune shall be ineffective and 
void,” blank ballots are not deemed 
"votes cast on such question” and 
cannot be counted.—Brush v. Orgill, 
9 Ohio N.P., N.S., 632. 

Ballots on which names are written 
In 

A statute eliminating the- count¬ 
ing of ballots on which the names 
of candidates have been written in 
is invalid as Impairing the pei> 
sonal right of the elector to vote 
for whom he pleases; and it is no 
answer to say that the names on the 
official ballot are the candidates of 
political parties or of principals who 
have been nominated by conventions 
or by primary meetings or by a cer¬ 
tificate of nomination, since this 
does not sufficiently gratify the vot¬ 
er’s right to vote for his own choice. 
—Jackson v. Norris, 195 A. 576, 173 
Md. 579. 

57- Tex.—Stratton v. Hall, Civ.App., 
90 S.W.2d 865, error dismissed. 

58. Ala.—Reed v. State ex rel. Da¬ 
vis, 174 So. 498, 234 AU. 306. 

Tex.—Stratton v. Hall, Civ.App., 90 
S.W.2d 865, error dismissed. 

Utah.—^Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 192 note 83. 

Presumption as to legality 

Principle that every presumption 
is in favor of innocence and legal¬ 
ity is applicable to counting of bal¬ 
lots challenged as having been cast 
in violation of prohibition of stat¬ 
ute against ballot containing - identi¬ 
fying or distinctive marks.—Hall v. 
Barton, 195 N.E. 753, 290 Mass. 476. 
Ballots canceled by mistake 

Where ballots had word "can¬ 
celed” writtfen with red pencil on 
face thereof, and judges of election 
testified that words were written by 
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one of judges by mistake, and each 
of such ballots had statement, 
signed by presiding judge of elec¬ 
tion, that ballot was canceled by 
mistake, such ballots should be 
counted.—Evans v. Reiser, 2 P.2d 
615, 78 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

59. Cal.—Blaine v. Board of Sup’rs 
of Alameda County, 35 P.2d 517, 
* 1 Cal.2d 486. 

Ky.—Huff V. Black, 82 S.W.2d 473, 
259 Ky. 650. 

Tex.—Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused. 

Vt.—^Burke v. Beecher, 144 A. 200, 
101 Vt. 441. 

20 C.J. p 192 note Sli 
Unlnltialed ballots cast In a town¬ 
ship election were void and should 
not have been counted for any can¬ 
didate.—Lacy V. Rhodes, 15 N.B.2d 
683, 369 Ill. 167. 

Votes for uenezlstent office 
Where municipal court was dis¬ 
established, office of judge and clerk 
thereof did not exist, and votes cast 
for candidates for such offices were 
nullities and properly ignored.—Peo¬ 
ple V. Tolsted, 183 N.E. 644, 351 Ill. 
23. 

Ballot not voted by person to 
whom it was issued should not be 
counted.—McCharen v. Mead, Tex. 
Civ.App., 275 S.W. 117. 

Ballot taken from floor 
A ballot regular in form picked 
up from the floor after the count 
cannot be counted if not shown to 
have actually been in the ballot box. 
—Grubb V. Turner, 102 N.E. 810, 
259 Ill. 436. 

Tfiixegistered voter’s ballot 

Ballot cast by voter without valid 
registration certificate is not enti¬ 
tled to be counted.—Cecil v, Geren, 
273 P. 238, 135 Okl. 33, certiorari 
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statutes, the ballot is spoiled,®® or where it is im¬ 
possible to determine the voter’s choice for a par¬ 
ticular office.®! 

Although a legal voter who has fraudulently been 
prevented from voting may have his vote counted 
for the purpose of ascertaining whether if he had 
voted the result of the election might have been 
different,®2 yet votes which are improperly but not 
fraudulently rejected should not be counted.®® To 
warrant counting the vote of a qualified voter, de¬ 
prived of the privilege of voting, it must positive¬ 
ly appear how he would have voted had he been 
permitted to do so®^ and that he was prevented 
from doing so by an election officer.®® 

Excessive number of ballots. The procedure to 
be followed where the number of ballots exceeds 
the number of names on the poll books, or where it 
appears that more than one ballot has been cast 
by one elector, is generally prescribed by statute. 
Under some statutes it is the duty of election offi¬ 
cers to compare their count of the number of votes 
cast with the list of voters kept by the clerk.®® 
If two or more separate ballots are found so folded 
together as to present the appearance of a single 
ballot, they must be laid aside until the count of 
the ballots is completed; then, if on comparison 
of the count with the number of names of dectors 
on the lists which have been kept by the clerks, it 
appears that the two ballots thus folded together 


were cast by one elector, they must be rejected.®^ 
If the number of ballots is still in excess of the 
names on the list, the ballots must be replaced in the 
box and a number of ballots equaling such excess 
must be publicly drawn therefrom by one of the 
judges and destroyed unopened.®® Under other 
statutes if more than one ballot for the same office 
shall be found in any envelope, and such ballots shall 
be for the same person, only one shall be counted;®® 
and if such ballots shall be for different persons 
neither shall be counted.*^® Unless such procedure 
is authorized by statute, the last ballot in the box 
if legal in form cannot be rejected merely because 
there is one more ballot in the ballot box than there 
are names written on the poll books.^i 

In the absence of fraud or a valid statute to the 
contrary, the second and corrected ballot of a voter 
may be counted where his first ballot was improp¬ 
erly executed and is excluded.72 

■ Absentee ballots should not be counted in an elec¬ 
tion unless specifically authorized by law.7® When 
so authorized, however, and executed in accord¬ 
ance with statutory requirements, by voters who 
would be entitled to vote in person, such ballots 
must be counted.^^ While the absentee ballots of 
qualified voters should not be disregarded merely 
because of a failure to comply with directory stat¬ 
utory provisions,*^® they cannot properly be count¬ 
ed where there is no substantial compliance with 


denied Geren v. Cecil, 49 S.Ct. 418, 
279 U.S. 859, 78 L.Ed. 1000, 

60. R.I.—Manzl v. Heywood, 176 A. 
648. 

Utah.—Evans v. Reiser, 2 P.2d 615, 
78 Utah 253, rehearing: denied 3 P. 
2d 253, 78 Utah 307. 

20 C.J. p 192 note 82 [hL 
Ballots certified as mutilated, 
which were not mutilated as Im¬ 
plied from a normal use of that 
word, but which were not fully 
marked or scratched for the usual 
purposes of voting, and which ap¬ 
peared to have been abandoned as a 
ballot by the voters, should not be 
counted, especially in view of the 
presumption raised by the certifi¬ 
cate of mutilation that they were 
not voted,—Johnston v. Peters, Tex. 
Civ.App., 260 S.W. 911. 

€1. Ala.—Reed v. State ex rel. Da¬ 
vis, 174 So. 498, 234 Ala. 306. 

N.H.—^Atty.-Gen. v. Bartlett, 74 A. 
877,' 75 N.H. 38S. 

62. Okl.—Martin v. McGarr, 117 P. 
329, 27 Okl. 653, 38 L.R.A.,N.S., 
1007. 

2.0 C.J. p 192 note 86. 

63. Okl.—Jackson v. Orendorff, 281 
P. 147, 139 Okl. 82. 

20 C.J. p 192 note 86. 


64. Tex.—^Kempen v. Bruns, Civ. 
App., 195 S.W. 643. 

66. Tex.—^Kempen v. Bruns, supra. 
20 C.J. p 193 note 88. 

66. Cal.—Bernardo v. Rue, 146 P. 
79, 26 CaLApp. 108. 

67. Cal.—^Bernardo v. Rue, supra. 
Rejecting both votes where party 

illegally Votes twice see supra § 

201 . 

68. Cal.—Bernardo v. Rue, supra. 
Utah.—^Evans v. Reiser, 2 P.2d 616, 

78 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

Statute as inapplicable to unialtialed 
ballots 

The Illinois statute providing that 
if the number of ballots cast in an 
election exceeds the number of 
names on the poll lists after rejec¬ 
tion of unnumbered ballots, the bal¬ 
lots are to be replaced in the box, 
the box shaken, reopened, and the 
excess number of ballots withdrawn 
does not apply to uninitialed ballots. 
To the extent that it reached a con¬ 
trary result, the decision in Talbot 
V. Thompson, 182 N.E. 784, 350 111. 
86, is no longer adhered to.—^Lacy 
V. Rhodes, 15 N:E.2d 683, 36*9 111. 
167. I 


66. Conn.—State v. Walsh, 25 A 1, 
3, 62 Conn. 260, 17 L.R.A. 364. 

10 . Conn.—State v. Walsh, supra. 

71. Kan.—^Wheeler v. Caldwell, 75 
P. 1031, 68 Kan. 776. 

72. La.—Heine v. Jefferson Davis 
Parish Police Jury, 135 So. 667, 
172 La. 889. 

73. R.I.—Ruerat v. Cappelli, 188 A. 
637, 56 R.L 480. 

Siofc voter ballots, not being au¬ 
thorized in city elections, were in¬ 
valid and not to ‘be counted in elec¬ 
tion for mayor.—^Burke v. Beecher, 
144 A 200, 101 Vt. 441. 

74. Ind.—^Vincent v. Sims, 191 N. 
E. 150, 207 Ind. 47. 

75. Tex.—Stratton v. Hall, Civ.App., 
90 S.W.2d 865, error .dismissed— 
Ramsay v. Wilhelm, Civ.App., 52 
S.W.2d 757, error refused—^Hook¬ 
er V. Foster, Civ.App., 19 S.W.2d 
911. 

Defective appUcations 
Ballots of absent voters were 
properly counted, although applica¬ 
tions therefor were accompanied by 
affidavit of one registered elector of 
the precinct only, instead of two 
as required by statute, where the 
voters were in fact qualified ^and 
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mandatory requirements;^® and they should in no 
event be counted without reference to whether or 
not the voters were entitled to cast them.'^'^ 

Votes cast for dead or ineligible candidate. It 
is the rule in some jurisdictions that, when votes 
are cast for one who, to the knowledge of the vot¬ 
ers, either because of death or other disqualifica¬ 
tion, cannot possibly hold the office, the votes are 
nullities and cannot be counted.'^® The rule in oth¬ 
er jurisdictions, however, is that votes cast for a 
candidate who is known to be dead,*^^ or who is 
otherwise ineligible®® are not nullities; and even 
in jurisdictions recognizing the former rule votes 
for a disqualified candidate who has it within his 
power to remove the disqualification before he takes 
office should not be treated as nullities.®^ 

Votes cast on defective voting machines. All 
the votes cast on a defectively operating voting ma¬ 
chine may be rejected and the result determined 
from the remaining ballots cast, where the will of 
the majority will be thus given effect.®^ The con¬ 
trary is true, however, where the rejection of all 
ballots cast on the defective machine might result 
in the election of a candidate who did not receive 
a plurality of the votes.®® Where without any fault 
of an elector, and because of the faulty adjustment 
of a voting machine, he voted twice for a candi¬ 


date, his vote should not be thrown out but should 
be recorded and canvassed as one vote.®^ 

§ 228. - Recount 

The election officers may recount the votes only when 
authorized by statute. 

It is provided by some statutes that where the to¬ 
tal of the entry of votes in the different columns op¬ 
posite an office on the tally sheet do not balance 
with the total of ballots voted at the polling place, 
the ballots must be recounted for such office before 
the result is declared.®® However, such a provi¬ 
sion is merely in the nature of an instruction’ to the 
election officers to recount the ballots before making 
a return; it does not authorize dr permit them to 
reconvene on a day subsequent to the completion of 
the canvass and recount the ballots.®® After in¬ 
spectors of election have once made a canvass of 
votes, they cannot be compelled or permitted to 
make a new one.®*^ Even where the returns are 
sent back to the inspectors because of omissions or 
clerical errors, they are forbidden to change or al¬ 
ter any decision before made by them.®® After an 
alleged illegal vote has been read and counted, the 
power of the election officers to reject it ceases.®® 
The power of canvassers to recount the ballots is 
considered infra § 237 b (4), and the reexamina- 


acted in good faith.—Goodell v. 
Judith Basin County, 224 P. 1110, 
70 Mont. 222. 

Ballots naacoompasied hy applica¬ 
tions 

Absent voters’ ballots were prop¬ 
erly counted, although not accom¬ 
panied by {he electors’ applications 
for the ballots, rendering it impos¬ 
sible for the judges of election to 
compare signatures, statute being 
considered directory on objection 
made after election.—Goodell v. Ju¬ 
dith Basin County, supra. 

76. Cal.—Scott V. Kenyon, 105 P. 
2d 291, superseding, App., 93 P. 
2d 160. 

Absence of affidavit 

Absent voter ballots not accom¬ 
panied by affidavit as reuuired by 
statute could not be counted in city 
election.—^Burke v. Beecher, 144 A. 
200, 101 Vt. 441. 

Tallnre to swear to affidavits 

Ballots of absentee voters who, 
contrary to statute, did not swear 
to alleged affidavits signed by them, 
were properly excluded.—^Bouldin v. 
Davis, 156 S.E. 103, 200 N.C. 24. 

77. Va—^Kldd v. Moore, 146 S.B. 
287, 152 Va. 139. 

78. Cal.—Blaine v. Board of Sup'rs 
of Alameda County, 35 P.2d 517, 1 
Cal.2d 4S«. 

Mass.—^Madden v. Board of Election 


Com’rs of City of Boston, 146 N. 
E. 280, 261 Mass. 95. 

Tex.—^Dunagan v. Jones, Civ.App., 
76 S.W.2d 219. 

Wis.—State v, Kohler, ^228 N.W. 805, 
200 Wis. 518, 69 A.L.R. 348—State 
V-. Cameron, 192 N.W. 374, 179 
Wis. 405—Bancroft v. Prear, 128 
N.W. 1068, 144 Wia 79. 

20 C.J. p 208 note 45. 

Candidate’s name illegally on ballot 
In Kentucky all votes cast for a 
candidate whose name is. illegally on 
the ballot are illegal and void and 
cannot be counted.—Huff v. Black, 
82 S.W.2d 473, 259 Ky. 550. 

79. Mo.—State v. Walsh, 7 Mo.App. 
142. 

Pa.—^Derringe v. Donovan, 162 A. 
439, 308 Pa. 469. 

80. Miss.—^May v. Young, 143 So. 
703, 164 Miss. 35. 

20 C.J. p 208 note 46. 

81. Ind.—Hoy v. State. 81 N.E. 609, 
168 Ind. 506, 11 Ann.Cas. 944. 

82. lEachlne zegistezing for two 
candidates 

Where, in three districts, because 
of inadvertent maladjustment of vot¬ 
ing machines, votes cast for par¬ 
ticular Democratic candidate counted 
also'for particular Republican candi¬ 
date and vice versa, all votes in such 
districts for office involved, including 
votes correctly registered for other 
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candidates, were properly rejected, 
where result was that candidates re¬ 
ceiving plurality were elected.—^In 
re Creedon, 189 N.E. 773, 264 N.T. 
40, affirming 268 N.Y.S. 377, 239 App. 
Div. 592. 

Effect generally of faulty working 
or adjustment of voting machine 
see supra § 203.' 

83. N.Y.—Application of Ingamells, 
18 N.T.S.2d 247, 259 App.Div. 36. 
786, motion granted 18 N.Y.S,2d 
1014—Wilcox V. Smith, 18 N.Y.S. 
2d 247, 259 App.Div. 36, 786, mo¬ 
tion granted 18 N.T.S.2d 1013. 

84l N.Y.—Rattigan v. Searing, 172 
N.Y.S. 804, 105 Misc. 155. 

85. N.T.—In re Stewart, 60 N.E. 51, 
165 N.T. 545, affirming 42 N.Y.S. 
957, 24 App.Div. 201. 

86. N.Y.—^Hearst v. Woelper, 76 N. 
E. 28, 183 N.Y. 274, reversing 96 
N.Y.S. 341, 110 App.Div. 346. 

87. N.T.—^People ex rel. McCourt v. 
Whalen, 198 N.Y.S. 45, 199 App. 
Div. 861—^People v. Devermann, 31 
N.Y.S. 693, 83 Hun 181. 

Tex.—Benavides v. Orth, Civ.App., 
120 S.W.2d 99, 103, quoting Cor¬ 
pus Juris. 

88. N.Y.—People v. Devermann, 31 
N.Y.S. 593, 83 Hun 181. 

89. Del.—State v. Knight, 11 Del. 
146. 
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tion and recount of ballots in contest or recount 
proceedings or on order of court infra §§ 289-295. 

§ 229. Hetums 

It Is the continuing duty of the election officers to 
make a proper return of the result of the election, and 
where they neglect or refuse te perform their duty they 
may be compelled to do so by an appropriate judicial 
remedy. 

It is the duty of election officers, immediately 
after the conclusion of the count, to make and cer¬ 
tify to the proper officer or board a .written return 
showing the number of votes cast for each office in 
their precinct^ and the number received by each 
candidate or proposition.^® -The returns are **made” 
when the reports from the judges of election are 
submitted to the proper board, convened for the 
purpose of canvassing the returns to declare the 
result of the election.®l Where the returns bear 
date as of the day of election it will be presumed 
that they were made out forthwith, without recess 
or adjournment, as the law requires.®^ The failure 
to return the result of a certain poll within the time 
prescribed by law does.not of itself authorize the 
rejection of the vote of that poll;®® and, since it is 
the votes of the people and not the return of the 
officers that makes an election,®^ a failure to make 
returns from one or more precincts, no matter for 
what cause, will not invalidate the election unless it 
is shown that the votes not returned would have 
changed the result,®® It is the continuing duty of 


the officers of an election to make a proper return 
of the result of the election,®® and since the duties 
of such officers in making their returns are merely 
ministerial,®7 where they neglect or refuse to make 
a return or make an erroneous or improper one 
they may be compelled by mandamus or other ap¬ 
propriate remedy to perform their duty,®® and this 
.notwithstanding some of the judges had acted as a 
part of a canvassing board which had adjourned.®® 
A peremptory writ of mandamus will not issue, 
however, where it would be fruitless,^ or where, 
under the circumstances of the particular case, its 
issuance is unnecessary.® The returns are quasi 
records,® and must stand as evidence establishing 
the result of the vote until they are overcome by 
affirmative proof that they do not speak the truth.^ 

Special returns. In some jurisdictions the elec¬ 
tion officers are required to make separate or spe¬ 
cial returns of irregular votes and ballots,® but 
where there is no semblance of an attempt on the 
part of the voter to express his choice in the stat¬ 
utory manner a special return is not required.® 

§ 230. -Form and Contents 

The form and contents of the returns are largely a 
•matter of statutory regulation. 

The question as to what papers constitute the 
official election returns is largely a matter of stat¬ 
utory regulation,*^ and ordinarily only such papers 
as the statute requires may be properly regarded as 


90. Mich.—^Belknap v. Board of 
State Canvassers, 54 N.W. 696, 95 
Mich. 155. 

20 C.J. p 193 note 5. 

91. Utah.—Spear v. Marshall, 79 P. 
2d 15, 95 Utah 62. 

92. Mich.—Gidding v. Wells, 68 N. 
W. 64, 99 Mich. 221. 

93. La.—^Webre v. Wilton, 29 La. 
Ann. 610. 

94. Ala.—^Ex parte Beid, 50 Ala. 
439. 

Ark.—Govan v. Jackson, 32 Ark. 563. 

95- Ind.—Lafayette, M. & B. R. Co. 

V. Geiger, 34 Ind. 185. 

N.T.—Ex parte Heath, 3 Hill 42, af¬ 
firmed 3 Hill 53. 

96. Pla.—Schneider v. Lang, 63 So. 
913, 66 Fla. 492. 

Alternative mandamns writ as .not 
ohaaging duty 

Commands of alternative writ of 
mandamus relative to recount by 
election officers do not relieve officers, 
of duty to make due return of all 
ballots.—State ex rel. Nuccio v. Wil¬ 
liams,. 120 So. 310, 97 Fla. 169. 

97- Neb.—State v. McFadden, 65 N. 

W. 800, 46 Neb. 668. 

20 C.J. p 193 note 11. 


98y Ky.—Hall v. Weber, 17 S.W.2d 
198, 229 Ky. 320. 

20 C.J. p 194 note 12. 

99. Colo.—^Leary v. Jones, 116 P. 

130, 51 Colo. 185. 

20 C.J. p 194 note 13. 

1. Fla.—State v. Madison County 
Election Inspectors, 17 Fla. 26. 

20 C.J. p 194 note 14. 

2. N.T.—^People ex rel. McCourt v. 
Whalen, 193 N.Y.S. 45, 199 App. 
Div. 861. 

3. Ark.—Powell v. Holman, 6 S.W. 
605, 50 Ark. 85. 

4. Ill.—Anderson v. Wlerschem, 25 
N.E.2d 803, 373 Ill. 239. 

Wash.—State v. Superior Court of 
King County, 244 P. 702, 138 Wash. 
488. 

W.Va.—Taylor v. Board of Canvas¬ 
sers of Mineral County, 193 S.E. 
575, 119 W.Va. 378—State v. Board 
of Canvassers, 128 S.E. 821, 98 
W.Va. 326. 

20 C.J. p 194 note 17. 

Certified returns of election are 
conclusive until overcome by evi¬ 
dence.—^Barham v. Denison, 17 S.W. 
2d 692, 159 Tenn. 226—^Morrison v. I 
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Buttram, 290 S.W. 399, 154 Tenn. 
679. 

Votes included in returns 
“All votes included in the elec¬ 
tion returns sent in by inspectors of 
election are presumably votes com¬ 
puted on the basis of ballots prop¬ 
erly marked in accordance with the 
law, and, as such, entitled to be 
counted as votes for the candidates 
designated.”—State ex rel. Barrs v. 
Pritchard, 149 So. 58, 59, 111 Pla. 
122 . 

Returns as prima facie evidence of 
result in contest proceedings see 
infra § 286. 

Sw Pla.—State ex rel. Nuccio v. 
Williams, 120 So. 310, 97 Fla. 169. 
“It is the duty of the election In- 
i^pectors not to commingle in their 
count of the regularly marked votes 
as returned by them ballots which 
they find irregularly or illegally 
marked.”—State ex rel. Barrs v. 
Pritchard, 149 So. 58, 59, 111 Fla. 122. 

6. Fla.—State ex rel. Nuccio v. Wil¬ 
liams, 120 So. 310, 97 Fla. 159. 

7. Alaska.—Territory v. Canvassing 
Board, 5 Alaska 602. 

Utah.—Spear v. Marshall, 79 P.8d 16, 
96 Utah 62. 
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returns.^ While the returns under the various stat¬ 
utes generally contain a certificate or statement of 
the result of the election,^ they may or may not, 
depending on the terms of the statute as well as the 
facts and circumstances of the particular case, in¬ 
clude the ballots or ballot boxes,tally sheets,^^ 
poll booksi2 or registration lists.i^ The form of 
the statement of the result is prescribed by stat- 
ute.i^. It should have a caption stating the day on 
which, and the number of the precinct or district 
and the name of the ward or township and county 
in which, the election is held. The body of the 
statement should show the total number of votes 
cast for each person and designate the office for 
which the votes were given.15 Where, under the 
statutes of the state, the right of a political party to 
make nominations in a particular way is dependent 
on its having polled a certain percentage of the 
total vote cast at a preceding election the returns of 
election ought to show not only the votes for can¬ 
didates but also definitely the votes of parties 
but where the statutes specifically prescribe the 


form and contents of the returns, without provid¬ 
ing for a showing of the party vote, the election 
officers are not authorized to depart therefrom, 
even though one candidate has been nominated by 
more than one party and the right to make subse¬ 
quent nominations in a particular way is depend¬ 
ent on the party vote cast.^^ Where voting ma¬ 
chines are used, the official return of each elec¬ 
tion district may be required to contain two cer¬ 
tificates of the board of inspectors, one made before 
the opening of the polls and the other made after 
the close of the polls, the former showing the con¬ 
dition of the voting machine prior to the opening 
of the polls and the latter, among other things, 
showing the total number of votes as shown by the 
poll clerk’s record and the total number as shown 
by the public counter.^^ 

As a rule, where an election has been honestly 
conducted, mere irregularities in the return will 
not necessarily be sufficient ground for rejecting 
it,i® statutes regulating the character of the re- 


8- Alaska.—Territory v. Canvassing 
Board, 5 Alaska 602. 

N.M.—Chavez v. Hockenhnll, 39 P.2d 
1027, 39 N.M. 79. 

20 C.J. p 194 note 26. 

Affidavits of payaieat of poU tax 

in lieu of receipts therefor were no 
part of election returns required to 
be transmitted to county judge.— 
Leslie v. Griffin, - Tex.Civ.App., 23 S. 
W.2d 535, reversed on other grounds, 
Com.App., 25 S.W.2d 820. 

9* Ala.—City of Florence v. State, 
101 So. 462, 211 Ala. 617. 

Alaska.—Territory v. Holt, 6 Alaska 
259. 

Ga.—^Black v; State, 136 S.E. 334, 36 
Ga.App. 286. 

N.M.—Chavez v. Hockenhull, 39 P.2d 
1027, 39 N.M. 79. 

20 C.J. p 194 note-19. 

What returns comprise 

(1) “The returns contemplated by 
the statute are the results disclosed 
by the tally books kept by the 
clerks.”—State v. Wicks, 276 N.W. 
690, 692, 68 N.D. 1. 

(2) “The term ‘election returns’ 
means the reports made to the board 
of canvassers of the number of votes 
cast for each candidate, or proposi¬ 
tion voted upon, by those charged 
by law with the duty of counting or 
tallying the votes for or against the 
respective candidates or proposi¬ 
tions.”—Spear v. Marshall, 79 P.2d 
15, 16, 95 Utah 62. 

(3) “The 'returns* that are can¬ 
vassed by the county canvassers are 
not the original ballots or the voting 
machine counters, but the statements 
received from the inspectors of elec¬ 


tion.”—Petition of Gordon, 8 N.Y.S. 
2d 536, 589, 169 Misc. 730. 

10 . Xu munlcipsil eleetdons the re¬ 
turn consists of ballots cast, the poll 
list, and the certificate of result.— 
City of Florence v. State, 101 So. 
462, 211 Ala. 617. 

Ballots or ballot boxes part of re¬ 
turns 

Ala.—City of Florence v. State, su¬ 
pra. 

Alaska.—^Territory v. Holt, 6 Alaska 
269. 

20 C.J. p 194 note 19 [b] (2), (3). 
Ballots or ballot boxes not part of 
returns 

Md.—Smallwoods v. Noll, 96 A. 452, 
127 Md. 296. 

20 C.J. p 194 note 19 [b]. 

Statement as to discarded ballots 

Election officials must make re¬ 
turns disclosing number of votes dis¬ 
carded because of irregular marking. 
—State ex rel. Barrs v. Pritchard, 
149 So. 58, 111 Fla. 122. 

11. Tally sheets part of returns 
Alaska.—Territory v. Holt, 6 Alaska 

259. 

Ga.—rHouser v. Hartley, 120 S.E. 622, 
157 Ga 137. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

N.M.—Chavez v. Hockenhull, 39 P.2d 
1027, 39 iST.M. 79. 

20 C.J. p 194 note 19 [a] <1). 

Tally sheets not part of returns 
Mo.—State v. Trigg, 72 Mo. 365— 
State V. Stuckey, 78 Mo.App. 533. 
N.D.—State v. McKenzie, 86 N.W. 231, 
10 N.D. 132. 

20 C.J. p 194 note 19 [a] (2). 
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12 . Poll books part of returns 
Ala.—City of Florence v. State, 101 

So. 462, 211 Ala. 617. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

N.M.—Chavez v. Hockenhull, 39 P,2d 
1027, -39 N.M. 79. 

20 C.?. p 194 note 19. 

13 . Begistration or voters’ list part 
of returns 

Ga.—^Houser v. Hartley, 120 S.E. 622, 
157 Ga 137. 

Neb.—State v. McFadden, 65 N.W. 

800, 46 Neb. 668. 

20 C.J. p 194 note 19. 

Begistration or voters’ list not part 
of returns 

N.M.—Chavez v. Hockenhull, 39 P.2d 
1027, 39 N.M. 79. 

14. N.T.—People v. Chemung Coun¬ 
ty Bd. of Canvassers, 27 N.E. 
792, 126 N.Y. 392, affirming 14 N.Y. 
S. 944, affirming 12 N.Y.S. 174. 

15 . N.Y.—People v. Chemung County 
Bd. of Canvassers, supra 

16 . Pa.—In re Blythe Tp. Election, 
10 PaDist. & Co. 532, 23 Sch.Leg. 
Rec. 375—^In re McKinley-Citizens 
Party, 6 PaDist. 109. 

17 . N.Y.—^People v. Erie County 
Bd. of Canvassers, 80 N.Y.S. 25, 
79 App.Div. 514. 

18 . N.Y.—Peop-le v. Monroe County 
Bd. of Canvassers, 163 N.Y.S. 987. 

Combiniiig ceirtifioates 
While the two certificates are sep¬ 
arate and distinct, they may be com¬ 
bined in one instrument.—Comley v. 
Wilson, 163 A. 465, 116 Conn. 36. 

19. Ga.—^Houser v. Hartley, 120 S. 
E. 622, 157 Ga 137. 
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turn being regarded as directory and not manda- 
tory.20 However, material irregularities such, for 
instance, as failure to state the offices for which 
votes have been cast for candidates,^! or a state¬ 
ment that certain persons were elected without 
showing that they received a majority of the votes 
or that the voting was by ballot,22 will require re¬ 
jection of the returns. 

§ 231. - Authentication 

The return should be properly authenticated by the 
election officers. 

The return should always be authenticated by the 
official certificate and signatures of the clerk and 
inspectors or judges of election.^S According to 
the weight of authority it is essential to the valid¬ 
ity of the return that it be signed by at least a ma¬ 
jority of the officers who conducted the election,^^ 
although it is held in some cases that the absence 
of official signatures will not of itself be sufficient 
to authorize the rejection of a return where no 
question is made as to its correctness,25 or where 
its authenticity is established by other competent 
evidence.26 At any rate, in the absence of any 
showing or suspicion of fraud where the inspectors 
or judges of election discover their omission be¬ 
fore the canvass is completed and offer to certify 
their return in due form, it is the duty of the board 
of canvassers to permit them to do so,27 and if re¬ 
fused such permission may' be ordered by the 
court but the fact that by statute the returns 

Ky.—Marilla v. Ratterman, 273 S. 

W. 69, 209 Ky. 409. 

Neb.—^Wheelock v. 

W. 418. 

N.M.—Wriffht V. 

483, 29 N.M. 546. 

Tex.—Orth v. Benavides, Civ.App., 

125 S.W.2d 1081, error dismissed. 

•20 C.J. p 195 note 27. 
failure to deliver duplicate 

Failure of election officers to de¬ 
liver duplicate tally sheet and com¬ 
piled statement to clerk of court did 
not render election invalid.—Heine v. 

Jefferson Davis Parish Police Jury, 

135 So. 667, 172 La. 889. 

Xnre^larities affectiiifir record books 
Failure to comply with law in pre¬ 
paring:, checking:, or sig:ning: district 
record books, or presence of inac¬ 
curacies therein, cannot by them¬ 
selves invalidate certified election 
returns properly prepared by special 
vote tabulation committee in sub¬ 
stantial compliance with law.—Col¬ 
lins V. Board of Canvassers and Reg:- 
istration of City of ,Providence, 189 
A. 7. 57 R.I. 140. 

20. Ga.—^Houser v. Hartley, 120 S.E. 

• 622, 167 Ga. 137. 

Tex.—Orth v. Benavides, Civ.App., 

125 S.W.2d 1081, error dismissed— 


are delivered to the clerk of court does not make 
them records of the court nor invest the court with 
jurisdiction to permit the election officers to au¬ 
thenticate the returns ,*29 and, since the officers of 
an election will not be permitted to defeat the will 
of the voters by refusing to sign the return,20 they 
may, unless otherwise provided by statute,^! be 
compelled to do so by mandamus, mandatory in¬ 
junction, or other appropriate remedy.22 The 
court can require the officers to perform only their 
statutory duties, however, and no officer may be 
required to sign or certify except as the statute di- 
rects.22 When an election is held by officers au¬ 
thorized to hold it, these officers cannot refuse to 
certify the returns as shown by the poll books or 
by the ballots, as the case may be, on the ground 
that illegal votes were allowed to be cast or legal 
votes rejected.24 The duties of these election offi¬ 
cers with respect to signing and certifying poll 
books and election returns are regulated by statute 
and are purely ministerial.®^ Also a distinction is 
made between the effect of a failure to sign on the 
canvassing of the votes and on the validity of the 
election in a contest, it being held that without the 
certificate required by statute the returns should 
not be received by the canvassing board and count¬ 
ed,®® and that it cannot be compelled to receive 
such a return,®*^ but that the irregularity cannot be 
availed of in a proceeding to contest the election.®® 
Where double returns are sent in, one set authenti- 

2S., Pa.—In re Archibald Borou£:h 
Election, 5 Pa.Co. 381. 

30. Ky.—Riddell v. Grinstead, 160 
S.W. 1067. 156 Ky. 319—Collins v. 
Masden, 74 S.W. 720, 25 Ky.L. 81. 

31. N.T.—^In re Buffalo First Ward 
Election of Alderman, 49 N.T.S. 
241. 

20 C.J. p 196 note 38 [a]. 

32. Ky.—Riddell v. Grinstead, 160 
S.W. 1067, 166 Ky. 319. 

20 C.J. p 196 note 39. 

33. Ky.—Coleman v. Golf, 39 S.W. 
2d 1003, 239 Ky. 479. 

34. Ky.—Lewis v. Ralston, 191 S.W. 
870, 174 Ky. 120. 

35. Ky.—^Lewis v. Ralston, supra. 

Pa.—^Appeal of McCloskey, 32 Pa. 

Dist. &’Co. 242—Salus v. Lawrence, 
46 Dauph.Co. 286, appeal dismissed 
3 A.2d 417, 332 Pa. 429. 

V. York, 71 N. 

E. 940, 211 111. 56. 

20 C.J. p 196 note 43. 

37. Pa.—^Dougherty v. Lloyd, 10 
Kulp 511. 

38. Ill.—Choisser v. York, 71 N.E. 
940, 211 Ill. 56—^Lawrence County 
V. Schmaulhausen, 14 N.E. 255, 123 
Ill. 321. 


Haney, 293 N. 
Closson, 224 P. 


Leslie v. Griffin, Civ.App., 23 S.W. 
2d 635, reversed on other ground's, 
Com.App., 25 S.W.2d 820. 

20.. Ind.—Moore v. Kessler, 59 Ind. 
152. 

22. N.H.—Hall V. Manchester, 39 N. 
H. 295. 

23. Alaska.—Territory v. Canvass¬ 
ing Board, 5 Alaska 602. 

R.I.—Ruerat v. Cappelli, 188 A. 637, 
56 R.I. 480. 

20 C.J. p 195 note 30. 

24. S.C.—Wright v. State Bd. of 
Canvassers, 57 S.E. 536, 76 S.C. 
674. 

20 C,J. p 195 note 31. 

25. Neb.—^Wheelock v. Haney, 293 
N.W. 418. 

20 C.J. p 196 note 32. 

26. Nev.—Stinson v. Sweeney, 30 P. 
997, 17 Nev. 309. 

20 C.J. p 196 note 83. 

27. Iowa.—^Rummel v. Dealy, 84 N. 
W. 626, 112 Iowa 503. 

Okl.—^Moren v. Nichols, 129 P. 741, 
35 Okl. 283. . 

28. Iowa.—Rummel v. Dealy, 84 N. 
W. 526, 112 Iowa 503. 


36. Ill.—Choisser 
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cated by a minority and the other by a majority of 
the election officers, that authenticated by the ma¬ 
jority must be treated as the official return.39 

Various mere irregularities have been held not 
fatal.4® Thus an irregularity in the jurat attached 
to the oath of the judges and clerks of the elec¬ 
tion will not vitiate the return, where it sufficiently 
appears that all the judges and clerks actually took 
the proper oath;4i neither are the returns invali¬ 
dated because the oaths are not taken in the man¬ 
ner and form prescribed by law.^^ jhe fact that 
the certificate is not written in the poll book as re¬ 
quired by statute but is written out on a separate 
piece of paper is immaterial provided it is written 
and contains in substance what the law requires.^^ 

§ 232. - Forwarding and Custody 

The manner of forwarding or transmitting eiection 
returns is largely a matter of statutory regulation and a 
separate mode of procedure is frequently prescribed with 
respect to different officers to be elected. In the absence 
of any suspicious circumstancesf a mere irregularity in 
forwarding the returns will not warrant their rejection. 

The manner of forwarding or transmitting elec¬ 
tion returns is largely a matter of statutory regu¬ 
lation,^^ and a separate mode of procedure is fre¬ 
quently prescribed with respect to different officers 


to be elected.'^s The statutes generally provide that 
the returns shall be placed in an envelope or pack¬ 
age and securely sealed;^® that they shall be de¬ 
livered by an election officer within a specified time 
after the completion of the count^'^ to a designated 
official or board and by implication they impose 
upon the latter the duty of 'receiving such return 
when so made into his or its official custody and 
keeping.^® The returns must not be counted if the 
irregular way in which they have been transmitted 
has resulted in ’their being changed from what they 
were when made out by the officers;®® but these 
statutes are regarded as directory merely unless 
a noncompliance with them is expressly declared to 
be fatal,and in the absence of any suspicious cir¬ 
cumstances a mere irregularity in forwarding or 
keeping the returns will not warrant their rejec- 
tion.®2 When the returns are not sealed, or are 
not sealed in the manner required by statute or are 
defectively sealed, they are nevertheless not to be 
rejected where they bear no evidence of having 
been tampered with.®^ The officer designated for 
the reception of the returns should require the re¬ 
turns to be sealed before he receives them;®^ but 
after delivery they cannot be arbitrarily rejected in 
the canvass because not sealed, where there is no 
charge of fraud and they bear no evidence of hav- 


39- Wyo.—State v. Barber, 32 P. 14, 
4 Wyo. 66, 

40. Alaska.—Territory v. Canvass- 
ingr Board, 5 Alaska 602. 

41. Pl8L—State V, Alachua County 
Bd. of Canvassers, 17 Fla. 9. 

Kan.—State v. Sillon, 24 Kan. 13. 

42. Colo.—^Lehman v. Pettingell, 89 
P. 48, 39 Colo. 258. 

43- Or.—Day v. Kent, 1 Or. 123. 

44. Constltiitloaal provision. Inap- 
pUcahle 

The constitutional provision that 
returns for election of all civil of¬ 
ficers elected by the people and 
commissioned by the i^overnor shall 
be made to the secretary of state un¬ 
less otherwise provided by law does 
not apply to the attorney g^eneral, as 
express provision is made by statute 
for the manner of making: returns of 
an election for attorney general.— 
Napier v. McLendon, 107 S.B. 542, 
151 Ga. 559. 

45. <<Statelioiise oilLcers” 

(1) Within the meaning of a stat¬ 
ute presdribing manner of making 
returns of elections for statehouse 
officers, the secretary’of state, treas¬ 
urer, comptroller general and attor¬ 
ney general are ''statehouse officers." 
—^McGregor v. Clark, 116 S.B. 823, 
156 Ga. 377—^Napier v. McLendon, 
107 S.B. 642, 543, 151 Ga. 559. 

<2) The commissioner of pensions 


is not, however, a statehouse offi¬ 
cer within the meaning of such a 
statute.—^McGregor v. Clark, supra. 

4& Ark.—Govan v. Jackson, 32 Ark. 
553. 

47. N.T#—^People v. Essex County 
Bd. of Canvassers, 94 N.T.S. 996, 
105 App.Div. 197, affirmed 76 N.E. 
1116, 183 N.7. 638. 

48. Ga.—McGregor v. Clark, 116 S. 
E. 823, 826, 155 Ga. 377—Napier v. 
McLendon, 107 S.B. 542, 151 Ga. 
559. 

20 C.J. p 196 note 55. 

Betuns for horough officers are 
properly made to prothonotary of 
common pleas.—^In re Dunmore Bor¬ 
ough's Election, 149 A. 733, 299 Pa. 
617. 

49. Pla.—Franklin County v. State, 
3 So. 471, 24 Fla. 55, 12 Am.S.R. 
183. 

50. Tex.—^Fowler v. State, 3 S.W. 
255, 68 Tex. 30. 

51. La.—Cooley v. Sewerage Dist. 
No. 1 of Town of Slidell, 136 So. 
37, 172 La. 1019. 

Tex.—Orth v. Benavides, Civ.App., 
125 S.W.2d 1081, error dismissed— 
Leslie v. Griffin, Civ.App., 23 S.W. 
2d 535, reversed on other grounds, 
Com.App., 25 S.W.2d 820. 

20 C.J. p 196 note 59. 

58. Neb.—^Wheelock v. Haney, 293 
N.W. 418. 


Tex.—Orth v. Benavides, Civ.App., 
125 S.W.2d 1081, error dismissed— 
Leslie v. Griffin, Civ.App., 23 S.W. 
2d 585, reversed on other grounds, 
Com.App., 25 S.W.2d 820—^Bass v. 
Lawrence, Civ.App., 300 S.W. 207 
—Hillman v. Kuykendall, Civ.App.. 
223 S.W. 242. 

20 C.J. p 196 note 69. 

Converse is also true.—^Raymer v. 
Willis, 42 S.W.2d 918, 921, 240 Ky. 
634, citing Corpus Juris. 

Absence of guard or proper locks 
The entire election returns from 
one county ’ will not be invalidated 
on ground that ballot boxes therein 
were not equipped with character of 
locks required by statute, nor guard¬ 
ed from time they were returned to 
county court clerk’s office after elec¬ 
tion until count was completed, 
where neither party to election con¬ 
test nor any representative of either 
of political parties involved request¬ 
ed that boxes be guarded and there 
was no evidence of molestation or 
alteration of ballots.—Ward v. Sal¬ 
yer. 140 S.W.2d 1016, 283 Ky. 294. 

53. Neb.—^Wheelock v. Haney, 293 
N.W. 418. 

Tex.—Leslie v. Griffin, Civ.App., 23 
S.W.2d 535, reversed on other 
grounds, Com.App., 25 S.W.2d 820. 
20 C.J. p 197 note 60. 

54. Minn.—^Hunt v. Hoffman. 146 N. 
W. 733, 125 Minn. 249. 
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ing been tampered with.55 Also the returns are 
not to be rejected because they were transmitted 
and delivered by a person other than the official 
designated by statute,56 or because they were sent 
by mail instead of being delivered personally by an 
election officer,5*^ or because they were delivered or 
filed subsequently to the time prescribed by stat- 
ute56 or to an officer not authorized to receive 
them.5® xhe fact that the officer designated by stat¬ 
ute to receive and keep the returns is a candidate 
at the election does not deprive him of the authority 
conferred, or relieve him from the duty imposed, by 
the statute.60 Where two sets of returns are sent 
in, both in due form, that which is first received 
should be canvassed.6l 

§ 233. -New or Amended Return 

The flUng of new or amended retXirns Is generally 
regulated by statute. Except in the case of clerical er¬ 
rors or where the statute provides to the contrary, elec¬ 
tion officers are without power to withdraw or amend a 
return after its execution and delivery. 

In the absence of any valid statutory limitation 
to the contrary, where election officers have com¬ 
pleted the count, executed and delivered their re¬ 
turns, their powers and duties are at an end;®^ 
they are without power to withdraw the returns, 
add to, change, or alter them,®^ or to make a new 


§ 233 

return.55 Thenceforth any review or correction 
of their returns must be done under the direction of 
the canvassing board,®® or the court,®7 according 
to the terms of the particular statute involved. 
However, it is held in some cases®^ and intimated 
in others®^ that the election officers may subse¬ 
quently correct mere clerical errors in the returns; 
and, where the purported returns are void, new re¬ 
turns may be proper.^® 

By statute in some jurisdictions, where the re¬ 
turn is so informal and defective that it cannot be 
canvassed, the board of canvassers is authorized or 
required to send down for a new or amended re- 
turn.7i So where through fraud or mistake the re¬ 
turns do not correctly state the number of votes 
cast as shown by the tally sheets inspectors of elec¬ 
tion may be required by mandamus or other appro¬ 
priate remedy to make a true return of the vote 
as actually cast;72 and the county canvassers may 
likewise be required to canvass such corrected re- 
turns.73 Where, if the election inspectors had per¬ 
formed their full duty and made a complete return, 
a discrepancy would have existed, they may be com¬ 
pelled by mandamus to make a corrected return. 

In exercising authority conferred by statute to is¬ 
sue a writ of mandamus to compel election inspec¬ 
tors to count ballots which have been protested as 


55. Minn.—^Hunt v. HofCman, supra. 
20 C.J. p 197 note 62. 

56. Ark.—^Willeford v. State, 43 Ark. 
62.' 

20 C.J. p 197 note 63. 

57- Tex.—^Fowler v. State, 3 S.W. 
255, 68 Tex. 30. 

58. La.—Cooley v. Seweraire Dist. 
No. 1 of Town of Slidell, 136 So. 
37, 172 La. 1019. 

N.T.—•Williams v. Essex County Bd. 
of Canvassers, 76 N.E. 1116, 183 
N.T. 538—^In re Gabelmann, 241 N. 
T.S. 405, 136 Misc. 641. 

59. Fla.—Stockton v. Powell, 10 So. 
688, 29 Fla. 1, 15 L.H.A. 42. 

00. Ky.—Thomas v. Marshall, 169 
S.W. 615, 160 Ky. 168—McEwen v. 
Carey, 96 S.W. 850, 123 Ky. 536, 
29 Ky.L. 931. 

20 C.J. p 197 note 67. 

61. Me.—Opinion of Justices, 70 Me. 
560. 

SSL Mich.—Roemer v. Detroit Bd. of 
City Canvassers, 61 N.W. 267, 90 
Mich. 27. 

20 C.J. p 197 note 70. 

63 . Cal.—^Bernardo v. Rue, 146 P. 
79, 26 Cal.App. 108. 

84. N.T.—^In re Chemung County 
Bd. of Canvassers, 12 N.T.S. 174, 
affirmed 14 N.T.S. 944, 59 Hun 620. 
20 C.J. p 197 note 72. 

65. N.T.—^People v. Devermann, 811 


N.T.S. 693, 83 Hun 181—In re 
Chemung County Bd. of Can¬ 
vassers, 12 N.T.S. 174, affirmed 14 
N.T.S. 944, 59 Hun 620. 

66. Cal.—^Bernardo v. Rue, 146 P. 
79, 26 Cal.App. 108. 

67. In Pennsylvania 

(1) Under statutory provisions au¬ 
thorizing the opening of ballot boxes 
or the recanvassing of voting ma¬ 
chines by the court of common pleas, 
or a judge thereof, it is the court’s 
duty, if it discovers any fraud or 
error, to correct, compute, and cer¬ 
tify the votes justly to the county 
board, regardless of any fraudulent 
or erroneous entries made by the 
election officers; and the county 
board must then correct accordingly 
any entries previously made in the 
returns of the county being pre¬ 
pared by it or which have been 
prepared and not yet certified.—Ap¬ 
peal of McCaffrey, 11 A.2d 893, 337 
Pa. 552—In re Hazelton City Mayor¬ 
alty Election, 151 A. 586, 301 Pa. 
14. 

(2) If, however, the contents of 
the ballot boxes are such that a cor¬ 
rect computation is impossible, the 
court must eujcept the return of the 
election board and relegate the in¬ 
jured parties to contest proceedings. 
—^In re Luzerne County Election Re¬ 
turns, 161 A. 897, 301 Pa. 247—In re 
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Hawley Borough Election, 31 Pa.Dist. 
& Co. 146. 

(3) While an appeal from the ac¬ 
tion of the county board in revising 
its return is authorized, the court’s 
Jurisdiction in such a case Is limited 
to an Inquiry as to whether the 
board, either fraudulently or mistak¬ 
enly, has failed to correct its re¬ 
turn in accordance with the court's 
prior decision.—^Appeal of McCaffrey, 
supra. 

68. Colo.—^People ex rel. Harper v. 
Ingles, 103 P.2d 475. 

Ky.—^McBuen v. Carey, 96 S.W. 850, 
123 Ky. 536. 29 Ky.L. 931. 

69. Mich.—^Roemer v. Detroit Bd. of 
City Canvassers, 61 N.W. 267, 90 
Mich. 27. 

N.T.—^People v. Coeymans Bd. of 
Town Canvassers, 19 N.T.S, 206. 

TO. Ga.—^Henderson v. Toung, 176 

S. E. 388, 179 Ga. 540. 

71- Mass.—Luce v. Dukes County, 
26 N.E. 419, 153 Mass. 108. 

20 C.J. p 197 note 77. 

72. Ky.—Riddell v. Childers, 160 S. 
W. 1067, 166 Ky. 315. 

20 C.J. p 197 note 78. 

73. N.T.—^In re Stewart, 60 N.B. 
51, 155 N.T. 545, affirming 48 N. 

T. S. 957, 24 App.DlV. 201. 

74. N.T.—Smith v. Wenzel, 110 N.E. 
768, 216 N.T. 421. 



§ 234 


ELECTIONS 


29 C.J.S. 


marked for identification, and which have not been 
counted for any candidate, the court may compel 
the inspectors to make a true and corrected re¬ 
turn ,*'^5 but inspectors of election will not be com¬ 
pelled by mandamus to correct their return by elim¬ 
inating* votes which have been counted without ob¬ 
jection or protest.'^® By statute the canvassers may 
be required to allow an erroneous, defective, or in¬ 
formal return to be aided and corrected by an at¬ 
tested copy of the record of the votes made at the 
same time with the return.*^7 Where mere clerical 
errors appear on the face of the returns, it is the 
duty of the board of canvassers either to correct 
them themselves, or order the inspectors of elec¬ 
tion to do so.*^® The canvassers have the power so 
to do,'^9 and the presumption is that they have dis¬ 
charged their duty.®® In some jurisdictions it is 
held that they may make such correction without ex¬ 
ercising the authority conferred on them by statute 
to compel the attendance of the election officers and 
the production of all election papers in their posses- 
sion,®l but in other jurisdictions it is held that stat¬ 
utes requiring, in case of mistakes or irregulari¬ 
ties, the summoning by the canvassing board of the 
election officers for the purpose of amending the 


returns provide an exclusive mode of procedure.®^ 
A statute authorizing the canvassers to recanvass 
the vote on a voting machine in the event of a dis¬ 
crepancy does not authorize any change in the re¬ 
turns of the election officersnor is such a change 
authorized by a statute permitting an inspection of 
the ballots for the sole purpose of preserving them 
in view of a prospective contest.®^ 

§ 234. Preservation and Disposition of Bal¬ 
lots 

It is the duty of the proper officers to keep safely the 
ballot boxes and their contents. Statutes regulating the 
preservation and disposition of the ballots are, however, 
generally regarded as directory only. 

The preservation and disposition of the ballots 
are largely matters of statutory regulation. The 
statutes usually provide for the preservation of the 
ballots in a specified manner for a certain period 
of time after the election, and for their destruc¬ 
tion at the end of such period, if no contest or 
other proceeding has been instituted.®® While such 
statutes are construed as mandatory in some ju¬ 
risdictions,®® so that a failure to comply therewith 
deprives the ballots of their integrity,®'^ as a gen¬ 
eral rule they are deemed directory only,®® so that 


7B. N.T.—Smith v. Wenzel, 110 N.E. 
768, 216 N.Y. 421—People v. Am- 
menwerth, 90 N.B. 973, 197, N.Y. 
340. 

70, N.Y.—^People v. Anderson, 168 
N.T.S. 839, 181 App.Div. 705, af¬ 
firmed 119 N.E. 1066, 222 N.Y. 678. 

77. Me.—^Rounds v. Smart, 71 Me. 
380. 

20 C.J. p 198 note 84. 

78. N.Y.—Malsel v. Cohen, 22 N.Y. 
S.2d 490, affirmed 22 N.Y.S.2d 199, 
259 App.Div. 1086, rearffument de¬ 
nied 22 N.Y.S.2d 464, 259 App.Div. 
1117. 

20 C.J. p 198 note 85. 

79. N.Y.—^Application of Ingamells, 
18 N.Y.S.2d 247, 259 App.Div. 36, 
786, motion grranted 18 N.Y.S.2d 
1014—Wilcox V. Smith, 18 N.Y.S.2d 
247, 259 App.Div. 36, 786, motion 
granted 18 N.Y.S.2d 1013. 

20 C.J. p 198 note 86. 

Power Judicial and not mechanical 
Under a statute making it the duty 
of the court of common pleas to ex¬ 
amine the returns, and, if any ap¬ 
parent or palpable mistake is dis¬ 
covered, to correct such mistake in 
order that the return certified by the 
court may be a Just return, the pow¬ 
ers of the court are judicial, not me¬ 
chanical.—In re Forty-sixth State 
Senatorial Election, 3 Pa.Dist. & Co. 
27, 3 Wash.Co. 68. 


ing board instead of poll clerks of 
receiving board indorsed ballots.— 
State V. Given, 136 S.B. 772, 102 W. 
Va. 708. 

80. N.Y.—Maisel v. Cohen, 22 N.Y.S. 
2d 490, affirmed 22 N.Y.S.2d 199, 
259 App.Div. 1086, reargument de¬ 
nied 22 N,Y.S.2d 464, 259 App.Div. 
1117. 

81- Pa.—In re Thirty-Second Con¬ 
gressional Dist. Election Returns, 
100 A. 825, 256 Pa. 342. 

82. Md.—Smallwood v. Noll, 96 A. 
452, 127 Md. 296. 

Va.—McKinney v. Peers, 22 S.E. 506, 
91 Va. 684. 

83. N.Y.—^Application of Ingamells, 
18 N.Y.S.2d 247, 259 App.Div. 36, 
786, motion granted 18 N.Y.S.2d 
1014—Wilcox V. Smith, 18 N.Y.S.2d 
247, 259 App.Div. 36, 786, motion 
granteil 18 N.Y.S.2d 1013. 

84. N.Y.—^Application of Medbury, 
254 N.Y.S. 122, 234 App.Div. 26. 

85. Kan,—Campbell v. Ramsey, 92 
P.2d 819, 150 Kan. 368. 

La.—State v. Pujol, 156 So. 182, 180 
La. 82. 

20 C.J. p 198 note 90. 

Time of destruction 
Under statutory provisions In Ken¬ 
tucky the county court clerk is au¬ 
thorized to open the ballot boxes and 
destroy the ballots therein after the 
expiration of the time for filing a 


him to wait six months having been 
repealed.—Grieb v. Jefferson County 
Fiscal Court, 82 S.W.2d 304, 259 Ky. 
171. 

88. Mich.—Smith v. Board of Can¬ 
vassers of Saginaw County, 189 N. 
W. 856, 220 Mich. 318. 

20 C.J. p 1^8 note 1. 

87- Mich.—Smith v. Board of Can¬ 
vassers of Saginaw County, supra. 

Absence of seal 

Ballots which have been turned 
over to county clerk's office without 
being sealed, as required by stat¬ 
ute, have lost their integrity and 
can not be regarded as highest 
evidence of result of election, since 
upon a canvass the statutory test is 
the opportunity to tamper with bal¬ 
lots, and not actual evidence of 
tampering.—Taylor v. Board of Can¬ 
vassers of Mineral County, 193 S.E. 
575, 119 W.Va. 378. 

88. Fla.—State ex rel. Peacock v. 
Latham, 170 So. 469, 125 Fla. 

779. 

Idaho.—^Viel v. Sumhiers, 209 P. 454, 
35 Idaho 182. 

Ill.—Stockholm v. Daly, 29 N.E.2d 
1010, 374 Ill. 441—Bullman v. Coop¬ 
er, 200 N.B. 173, 362 Ill. 469— 
Talbott V. Thompson, 182 N.E. 
784, 350 Ill. 86. 

Iowa.—Stamos v. Gray, 264 N.W. 919, 
221 Iowa 145—Tyler v. Klaver, 264 
N.W. 37, 220 Iowa 1124—Marsh v. 
Huffman, 202 N.W. 581, 199 Iowa 
788. 


lUiproper Indorsement of ballots 

Canvassers may correct mistake in 


contest, provided no contest has been 


returns showing poll clerks of count- 1 filed, the former provision requiring 
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if there has been a substantial compliance there¬ 
with, and it is clearly shown that the ballots have 
not been tampered with, mere irregularities by the 
election officers or omissions on their part strictly 
to obey statutory requirements will not result in a 
rejection of the ballots or invalidation of the elec- 
tion.^^ 

It is the duty of the proper officers to keep safe¬ 
ly the ballot boxes and their contents,^® in the same 


condition or state in which they received them,91 
and to repel any attempt to capture them by such 
force as may be necessary for that purpose,*92 nor 
will they be ordered taken from the legal custodian 
without proof that they may be tampered with or are 
exposed to the danger of loss.^^ Under some stat¬ 
utes the custodian of the ballot boxes has no discre¬ 
tion to permit them to be opened by any person or 
for any purpose except in case of a contest,94 or in 


Oki.—Looney v. Election Board of 
Seminole County, 293 P. 1056, 146 
Okl. 207. 

—State ex rel. Graves v. Wie- 
gand, 249 537, 212 Wls. 286. 

20 C.J. p 199 note 2. 

89. Ariz.—^McLoughlin v. City of 
Prescott, 6 P.2d 50, 54, 39 Ariz. 
286, citing Corpus Juris. 

Ark.—^Horne v. Fish, 127 S.W.2d 623, 
198 Ark. 79. 

Idaho.—^Viel v. Summers, 209 P. 454, 
35 Idaho 182. 

Ill.—Bullman v. Cooper, 200 N.E. 173, 
362 Ill. 469—Talbott v. Thompson, 
182 N.E. 784, 350 Ill. 86—Stevenson 
V. Baker, 179 N.E. 842, 347 Ill. 
304. 

Ky.— Ward v. Salyer, 140 S.W.2d 
1016, 283 Ky. 294. 

La.—^Matte v. Matte, 7 La.App. 422. 
Neb.—^Wheelock v. Haney, 293 N.W. 
418. 

Okl.—^Lfooney v. Election Board of 
Seminole County, 293 P. 1056, 146 
Okl, 207. 

Pa.—^In re Contested Election by 
Constable, 4th Ward, Reading, 32 
Berks Co.L.J. 139. 

Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
20 C.J. p 199 note 3. 

Accidental destruction of part of 
ballots cast in precinct did not in¬ 
validate election or recount in which 
election figures returned by precinct 
officers were accepted in lieu of miss¬ 
ing ballots.—Swift v. Registrars of 
Voters of Milton, 183 N.E. 727. 281 
Mass. 264. 

Mode or mfuiner of sealing 
Where the statute is silent as to 
the mode or manner of sealing, it is 
sufficient if the ballot boxes are so 
sealed that they cannot be opened 
without breaking the sealing.—Peo¬ 
ple V. Livingston, 79 N.T. 279, revefs- 
ing 18 Hun 69—20 C.J. p 199 note 4 
[a]. 

Substantial compliance shown 
Statute respecting preservation of 
ballots by county clerk is substan¬ 
tially complied with if ballots are 
kept intact and protected from op¬ 
portunity for tampering by unau¬ 
thorized persons.—Alexander v. 
Shaw, 176 N.B. 441, 344 Ill. 389. 
Substantial compliance not shown 
Use of cardboard boxes covered at 
all edges with strip of cloth and 

29 C. J.S.-22 


having only one opening for inser¬ 
tion of duplicate ballots which was 
sealed by fiap, which boxes were not 
numbered or equipped with lock and 
key, did not constitute substantial 
compliance with statutes providing 
for preservation and protection of 
ballots.—Horne v. Fish, 127 S.W.2d 
623, 198 Ark. 79. 

90. Ill.—Weston v. Markgraf, 160 N. 

E. 215, 328 Ill. 576. 

20 C.J. p 198 note 91. 

Statute as not altering duty 

Statute regarding compensation of 
members of county election board in 
recounting ballots and authorizing 
board to employ clerical assistance 
does not alter duty of secretary of 
board as custodian of ballot boxes 
after returns have been canvassed.— 
Board of Com'rs of Hughes County 
v. Young, 42 P.2d 281, 171 Okl. 16L 
Ordezimg baUot boxes lodged in safe 
place 

In a proper case the board or body 
having the duty of computing the re¬ 
turns and recounting the votes may 
order the ballot boxes lodged in a 
safe place and may appoint a cus¬ 
todian thereof.—^In re Custody of 
Ballot Boxes, 19 Pa.Dist. & Co. 183, 
81 Pittsb.Leg.J. 83. 

Particular officers charged with du¬ 
ty 

(1) Board of election commission¬ 
ers.—State ex rel. Kirchner v. Mc- 
Elhinney, 258 S.W. 1020, 302 Mo. 
564. 

(2) County clerk.—Taylor v. 
Chandler, 86 S.W.2d 1038, 261 Ky. 
7. 

(3) County judge.—State ex • rel. 
Schmeding v. District Court of Sixth 
Judicial Dist. in and for Morton 
County, 271 N.W. 137, 67 N.D. 196. 

(4) Secretary of county election 
board.—Board of Com’rs of Hughes 
County V. Sneed, 42 P.2d 285, 171 Okl. 
164—Board of Com’rs of Hughes 
County V, Young, 42 P.2d 281, 171 
Okl. 161. 

(5) Town clerk.—^In re Baker, 253 
N.Y.S. 584, 233 App.Div. 482! 

Poll books and other material 

County auditor is custodian of 
poll books, applications for absent 
voter’s ballots, and other election ma¬ 
terial, and has duty to keep them 
until disposed of by law.—State ex 
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rel. Schmeding v. District Court of 
Sixth Judicial Dist. in and for Mor¬ 
ton County, 271 N.W. 137, 67 N.D. 
196. 

91. Utah.—^Evans v. Reiser, 2 P.2d 
615, 7 Utah 253, rehearing denied 3 
P.2d 253, 78 Utah 307. 

20 C.J. p 198 note 92. 

92. Del.-—State v. Bell, 62 A. 147, 
21 Del. 192. 

93. N.Y.—In re Baker, 253 N.Y.S. 
584, 233 App.Div. 482—People v. 
McClellan, 103 N.Y.S. 827, 52 Misc. 
614, affirmed 103 N.Y.S. 146, 118 
App.Div. 177. 

94. N.D.—State ex rel. Schmeding 
V. District Court of Sixth Judicial 
Dist. in and for Morton County, 
271 N.W. 137, 67 N.D. 196. 

Tex.—Carroll v. State, 61 S.'W.2d 
1005, 124 Tex.Cr. 180. 

20 C.J. p 198 note 95. 

Xn. Kentucky 

(1) The rule stated in the text 
applies to the Oxtent that the cus¬ 
todian of the ballots cannot, except 
in the case of a contested election, 
allow an inspection of the ballots 
during the period of time in which 
he is required to keep the ballots in¬ 
tact, although such inspection is de¬ 
manded by the court for use in in¬ 
vestigating Offenses against the elec¬ 
tion laws.—Bryan v. Youngblut, 125 
S.W. 251, 136 Ky. 810. 

(2) After the expiration of the 
statutory period, however, the cus¬ 
todian has no duty to keep the bal¬ 
lots intact and the court may then 
properly order him to produce them 
for inspection by the grand jury.— 
Miller v. Price, 86 S.W.2d 152, 260 
Ky. 488. 

In Missouxl 

(1) Prior to the amendment of the 
constitution the rule stated in the 
text applied, so that the custodian 
of the ballots could not allow an 
inspection of the ballots although 
demafaded by the court for the pur¬ 
pose of a criminal investigation.— 
State V. Taylor, 119 S.W. 373, 220 Mo. 
618. 

(2) While under the amended con¬ 
stitution the ballots may be opened 
and examined in cases of contested 
elections, grand jury investigations, 
and in the trial of all civil or crimi¬ 
nal cases in which the violation of 
any law relating to elections is under 
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the investigation of offenses against the election 
laWjSS and is not required to destroy them at the 
expiration of the time fixed by statute if they are 
needed for this purpose but under others the 
ballots may and should be destroyed after the ex¬ 
piration of the statutory periodj^"^ even though such 
destruction may result in the loss of evidence and 
the covering up of fraud.^* If the election officers 
place the ballot boxes in the custody of the county 
clerk, the fact that they retain one or both of the 
keys to such boxes is no justification of the clerk’s 
refusal to be responsible where a recount is de- 
manded.®^ 

§ 235. Canvass 

In its broadest sense the term '^canvass” includes all 
the proceedings for determining the result of an election, 
but it may be used in a stricter sense to denote the acts 
of getting together and examining the election returns. 

In its broadest signification, the term “canvass,” 
as used in statutes relating to elections, includes 
all the proceedings for determining the result of 
an election from the closing of the polls to the for¬ 


mal declaration of who are elected.^ When used in 
this sense the canvass may include not only the 
counting of the vote,^ but also the record of the 
count upon the tally sheet.3 In a stricter or more 
limited sense, however, the term is used to denote 
the acts of getting together and examining or in¬ 
specting the returns of the election officers,^ and 
in this latter sense it does not necessarily include 
the counting of the ballots.^ 

The manner in which the canvass should be made 
is generally regulated by statute,® and in proceed¬ 
ing thereunder the canvassing board should observe 
all such safeguards as have been prescribed by the 
legislature as tending most strongly toward a fair 
result."^ 

Consolidation. Within the meaning of a statute 
requiring consolidation of the vote, the formal and 
completed consolidation of the vote consists in the 
ascertainment from the face of the returns of the 
vote cast and a declaration of the result, and after 
that the issuance of the statutory certificate.® 


investigation or at issue, such open¬ 
ing dnd examination cannot be com¬ 
pelled after the date fixed by the 
legislature for destruction of the bal¬ 
lots.—State ex rel. Miller v. O’Mal¬ 
ley. 117 S.W.2d 319. 842 Mo. 641. 

9B. Ill.—People V. Lueders, 109 N. 

S. 1028. 269 Ill. 205. 

N.D.—State ex rel. Schmeding v. 
District Court of Sixth Judicial 
Dlst. in and for Morton County. 
271 N.W. 137, 67 N.D. 196. 

96. Ky.—^Miller v. Price, 86 S.W.2d 
152. 260 Ky. 488. 

La.—State v. Pujol, 156 So. 182, 180 
lA. 82—State v. Baker, 64 So. 993, 
135 La. 92. 

97. Mo.—State ex rel. Miller v. 
O’Malley, 117 S.W.2d 319, 342 Mo. 
641. 

Pa.—In re Primary Election of 1938, 
36 Pa.Dlst. & Co. 631. 

9& Fxixnary purpose of statute au¬ 
thorizing preservation of ballots for 
twelve months only is not to preserve 
ballots as evidence, but to preserve 
secrecy thereof.—State ex rel. Mil¬ 
ler V. O’Malley, 117 S.W.2d 319, 342 
Mo. 641. 

99. W.Va.—Stafford v. Mingo Coun¬ 
ty Bd. of Canvassers, 49 S.E. 364, 
56 W.Va. 670. 

1. S.D.—^Bowler v. Bisenhood, 48 N. 
W. 136, 1 S.D. 577, 12 L.R.A. 705. 
“The statute clearly ■ contemplates 
that the canvass includes the exami¬ 
nation of the ballots to ascertain 
how persons voted, the announcement 
of the votes, and their entry in the 
tally books by the clerks of the elec¬ 


tion, and the other proceedings neces¬ 
sarily incident to the determination 
of the number of votes, and for 
whom they were cast in the respec¬ 
tive precincts.”—State v. Wicks, 276 
N.W. 690, 692, 68 N.D. 1. 

2. N.Y.—Matter of Stewart, 48 N. 
T.S. 967, 24 App.Dlv. 201. 

“A canvass is but a count of the 
ballots, a convenient method of de¬ 
termining the choice of the people 
as disclosed by the ballots."—^Hud¬ 
son V. Solomon, 19 Kan. 177, 180. 

3. Mass.—Commonwealth v. Edger- 
ton, 86 N.E( 768, 200 Mass. 318. 

N.T.—Matter of Stewart, 48 N.Y.S. 

957, 24 App.Div. 201. 

9 C.J. p 1274 note 30 [a]. 

4. Iowa.—Clark v. Tracy, 64 N.W.' 
290, 95 Iowa 410. 

Ky.—^Jones v. Cooper, 20 S.W.2d 458, 
230 Ky. 666. 

5. D.—Bowler v. Bisenhood, 48 N.W. 
136, 1 S.D. 677, 12 L.R.A. 705. 
^'Canvass of returns” means the 

computation of results from the 
statements furnished by the inspec¬ 
tors of election in the several elec¬ 
tion districts.—^Petition of Gordon, 8 
N.Y.S.2d 586, 589, 169 Misc. 730. 
"Canvass of votes” and "canvass of 
returns” synonymous 
Cal.—^People v, Sausalito, 39 P. 937, 
106 Cal. 500. 

Object of oaxLvuss is to determine 
the result of the election as shown 
by the official returns. 

Iowa.—^Davies v. Wilson, 294 N.W. 
288f 290, 229 Iowa 100, citing Cor. 
pus Juris. 


N.D.—State v. McKenzie, 86 N.W. 
231, 10 N.D. 132. 

5. Cal.—^People v. Sausalito, 39 P. 

937, 106 Cal. 500, 501. 

Iowa.—Clark v. Tracy, 64 N.W. 290, 
291, 95 Iowa 410. 

9 C.J. p 1274 note 31 EaL 

e. Election of county snpervlsoxs 
in supervisor districts of city of 
Rensselaer is to be canvassed in 
same manner as election of city offi¬ 
cers, and record title flowing from 
elections is to be determined from 
canvass of city board of canvassers. 
—^Bonacker v. Chuckrow, 2 N.Y.S.2d 
265, 166 Misc. 171. 

Village elections 

Under provisions' of village law 
that village elections shall be con¬ 
ducted in accordance with provisions 
of village law and election law, and 
requiring canvass of vote- without 
provision for mode of canvass; tlte 
provisions of the? election law pro¬ 
viding for the method of canvass and 
tally are applicable to village elec¬ 
tions.—Ifi re GFoldin*. 12 N.Y.S;2d 4*81, 
171 Misc. 759, 76L 

7. N.M.—Board of Com’rs of Tor¬ 
rance County V. Chavez, 67 P.2d. 
1007, 41 N.M. 300. 

N.Y.—In re Goldin, 1'2’ N-T.S.2a 4*81, 
^71 Misc- 759,. 761. 

& Mere adding* of prectnet totals by 
designated person Is not consoUd^ 
tion of vote, but result must be ac** 
cepted by superintendents before cer¬ 
tificate issues.—Beasley v. Bacon,, 139' 
SJS. 55v 164 Ga. 5&7. 
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§ 236. - Canvassing Boards or Officers 

a. In general 

b. Meetings 

a. In GenerM 

The particular official, body, or board which shall 
canvass the election returns is designated by constitu¬ 
tional or statutory provision. 

The constitutions or statutes of the separate 
states designate .the official, body, or board which 
shall canvass the election returns.^ Where the des¬ 
ignation is made by the constitution of the state, the 
powers and duties of the officer or board so named 
cannot be taken away or defeated by the legisla- 
tivei® or judicial^! power. A law which abolishes 
a canvassing board after an election authorized by 
the constitution has been held, but before the re¬ 
sult of the election has been determined, and pro¬ 
vides no other method for determining the result, 

is unconstitutional.^^ 

In the absence of a constitutional or statutory 
provision to the contrary, the fact that a member 


of the canvassing board is himself a candidate for 
office in an election does not require that some other 
person be substituted in his place.^^ a. canvass by 
a de facto canvassing board is valid.^^ 

Change in membership. In some jurisdictions it 
is held that where, pending legal proceedings 
against a body acting as a canvassing board, new 
members qualified, the members of the former body 
still comprise the board of canvassers.^® Jjj other 
jurisdictions, however, the authority and duty to 
complete the canvass rests with the new body as 
a canvassing board.1® 

b. Meetings 

Meetings of canvassing boards should be conducted 
In the manner and at the time and place specified by the 
governing law. 

In the absence of any statute providing how or 
by whom meetings of a board of canvassers shall 
be called, a majority of the board may call a meet- 
ing.i7 While constitutional and statutory require¬ 
ments as to the timers and constitutional and statu- 


9. Pa.—In re Brookville’s Election, 
5 Pa.Dist. & Co. 54, 15 Mun.L.R. 
77—^In re Borouirh Election, 29 Pa. 
Dist. 923, 48 Pa.Co. 303, 20 Lack. 
Jur. 318, 15 Del.Co. 194, 67 Plttsb. 
Legr.J. 825. 

20 C.J. p 199 note 8. 

Provision, iwawidatory 
Constitutional provision requiring 
results of vote on measure to be can¬ 
vassed and declared by board of can¬ 
vassers is mandatory.—State v. 
Sherman, 245 N.W. 877, 63 N.D. 9. 
Powers of governor and council 
Governor and council, in exercis¬ 
ing powers with respect to elec¬ 
tions, act in their executive ca¬ 
pacity and do not constitute a single 
tribunal in which governor votes 
as member, but a bipartite body In 
which affirmative or negative ac¬ 
tion lies in concurrence of vote of 
governor with that of council, tie 
vote resulting when governor and 
council disagree.—^In re Opinion of 
the Justices, 174 A. 850, 131 Me. 506. 

Secretary of state 

(1) The secretary of state is 
sometimes designated by constitu¬ 
tion or statute as the official who 
shall canvass the returns made by 
county canvassing boards. 

Ari 2 i.—Campbell v. Hunt, 162 P. 
882, 18 Ariz. 442. 

Cal.—^Pacheo v. Beck, 52 Cal. 3. 

La.—State v. Secretary of State, 11 
So. 711, 44 La.Ann. 1065—State v. 
Secretary of State, 32 La. Ann. 
579. 

, Mo.—State v. Rodman, 43 Mo. 256. 

(2) Where, however, the returns 
for a particular office are required to 
be sent to the governor, the. sec¬ 


retary of state has no authority to 
consolidate the returns for such of¬ 
fice and declare the result.—^Napier 
V. McLendon. 107 S.B. 542, 151 Ga. 
559'. 

County auditor 

Minn.—Crowell v. Lambert, 10 Minn. 
369. 

County court 

Ark.—Shimek v. Janesko, 66 S.W.2d 
626, 188 Ark. 41S. 

City council 

Cal.—Taft V. Haas, 167 P. 306, 34 
Cal.App. 309. 

20 C.J. p 199 note 11. 

Election Judges 

Ill.—^People ex rel. Rusch v. Green- 
zeit, 277 IlLApp. 479, error dis¬ 
missed 2 N.E.2d 317, 363 Ill. 347. 
Clerk or secretary 
Some statutes provide that the 
county clerk shall act as secretary 
of the board of county canvassers 
but do not make him a member 
thereof.—^People v. Rice, 29 N.E. 335, 
129 N.Y. 449, 14 L.R.A. 643. 

10. Ariz.—Campbell v. Hunt, 162 P. 
882, 18 Ariz. 442. 

11. N.D.—Slate v. Sherman, 246 N. 
W. 877, 63 N.D. 9. 

12. Del.—State v. McCoy, 43 A. 270, 
16 Del. 576. 

13. Fla.—State ex rel. Hutchins v. 
Tucker, 143 So. 754, 106 Fla. 905. 

14 . Wis.—State v. Sayle, 169 N.W. 
310, 168 Wis. 159. 

16. R.I.—State V. West Warwick 
Town Council, 104 A. 836, 42 R.I. 
13. 

16. Kan.—State v. Kearny County, 
22 P. 735, 42 Kan. 739. , 
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New or old city council 
The city council to which a mem¬ 
ber has been elected, and not some 
previous council, is the one entitled 
to sit in Judgment on his election 
to, and qualification for the office. 
—State V. Fitzpatrick, 102 S.E. 111, 
85 W.Va. 446. 

17. S.C.—State v. State Bd. of Can¬ 
vassers, 68 S.E. 676, 86 S.-C. 451. 
la N.J.—^Toung V. Board of Elec¬ 
tions of Essex County, 1 A.2d 38, 
120 N.J.Law 529. 

Wis.—State v. Board of State Can¬ 
vassers, 150 N.W. 542, 169 Wis. 
216, Ann.Cas.l916D 159. 

Purpose of a provision that the 
board shall, at its next regrular or 
special meeting, canvass the re¬ 
turns was not to exclude the power 
to canvass from a meeting originat¬ 
ing before, but continuing after, the 
election, but was for the purpose 
of securing promptness of action, in 
the matter.—Stockton v. Powell, 10 
So. 688, 29 Fla. 1, 15 L.R.A. 42. 
Corrupt practices as not Justifying 
delay 

Constitutional provision requiring 
governor and councilors, as soon as 
may be, to examine the returned 
copies of the records for the elec¬ 
tion of certain officers, does not 
authorize delay in the official tabu¬ 
lation of the results of the exam¬ 
ined copies pending any investiga¬ 
tion or other proceeding with refers 
ence to alleged corrupt practices.— 
In re Opinion of the Justices. 5 N.E. 
2d 39, 296 Mass. 599. 

Statute as not imposing time limit 
A statute providing that the can-. 
vass shall be completed at the first 
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tory requirements as to the place^^ for making and 
completing the canvass should be complied with, 
such statutes are merely directory^O and a de¬ 
parture therefrom is immaterial .21 By virtue of 
the provisions of some statutes, where the returns 
from all the precincts have not been received, the 
canvass is, by operation of law, postponed from 
day to day until all the returns are received or un¬ 
til a specified number of postponements have been 
had .22 A statute requiring the meeting of the 
board of canvassers to be held in a public place is 
satisfied by holding it in the office of a public offi- 
cial,^^ even though no one is present except the 
members of the board, a deputy officer, and counsel 
for the persons elected.24 in the absence of in¬ 
jury or fraud it is not a valid objection to a canvass 
that it was made in a place other than that provid¬ 
ed by law,25 where there is good reason for the 
change ,*26 but if the canvassers meet at an unusual 
time and place with a fraudulent intent, this will 
render their whole proceeding illegal and void.27 

Absence of member. Under some statutes, it is 
not necessary that all of the members of the can¬ 
vassing board be present at the canvass; it is suf¬ 
ficient if a specified number are present.28 Where 


one member absents himself from the session before 
completion of the canvass, the acts of the remain¬ 
ing members of the board in completing the can¬ 
vass and certifying the result are valid.29 Some 
courts, however, hold that the canvassers cannot 
act unless all are present.20 

§ 237. - Povrers and Duties of Canvassers. 

a. In general 

b. Papers or evidence to be considered 

c. Declaration or statement of result 

d. Review 

a. In General 

The powers and duties of canvassers are primarily 
ministerial in nature, being limited generally to the 
mechanical or mathematical function of ascertaining and 
declaring the apparent result of the election as shown on 
the face of the returns. 

It is a common error for a canvassing board to 
overestimate its powers,®^ but, since such a board is 
ordinarily a creation of constitution or statute, it 
may be stated generally that it has such powers and 
duties, and only such, as are conferred by the con¬ 
stitution or statute creating it,22 notwithstanding 
their exercise of certain judicial or discretionary 


meeting of the boar^ of canvassers, 
if practicable, and in any event as 
soon as practicable, avoiding ad¬ 
journment or adjournments, is con¬ 
strued not to place any time limit 
on the labors of the canvassing 
board, but only to require that the 
work of canvassing be completed 
as soon as practicable.—Taft v. 
Haas. 167 P. 306, 34 Cal.App. 309. 

xeeetlag of police Jury to open 
ballot box was properly held on 
date specified in proclamation, al¬ 
though ordinance calling election 
provided for meeting on different' 
date.—Heine v. Jefferson Davis Par¬ 
ish Police Jury, 135 So. 667, 172 Da. 
839. 

19. Absentee ballots 

Board of county canvassers, in 
canvassing ballots from absent vot¬ 
ers, must take ballot box containing 
such votes to separate room and 
count them with no other person 
present therein.—Rasp v. McHugh, 
237 H.W. 394, 121 Neb. 380. 

20. Va.—Gregory v. Hubard, 96 S. 
E. 775, 123 Va 610. 

20 C.J. p 199 note 21. 

21. N.C.—Claybrook v. Rockingham. 
County, 19 S.B. 693, 114 N.C. 453. 

W.Va—McKlm v. Brast, 117 S.E.' 
875, 94 W.Va. 122. 

22. Arlz.—Hunt v. Campbell, 169' 
P. 696, 19 Ariz. 264. 

23. Va.—Gregory v. Hubard, 96 S.: 
B. 775, 123 Va. 510. 


24. Va.—Gregory v. Hubard, supra 

25. Tenn.—^Puckett v. Springfield, 
37 S.W. 2, 97 Tenn. 264. 

2A W.Va—McKim v. Brast, 117 S. 
E. 875, 878, 94 W.Va. 122, quoting 
Corpus Jtirls. 

20 C.J. p 200 note 27. 

27. Kan.—State v. Seward County, 
13 P. 212, 36 Kan. 236. 

20 C.J. p 200 note 28. 

SB- Va—Gregory v. Hubard, 96 S. 
E. 775, 123 Va. 510. 

Xffajoxity of a canvassing board is 
a lawful quorum, and may act for 
the board, unless the statute re¬ 
quires unanimity.—^Territory v. Can¬ 
vassing Board, 5 Alaska 602. 

29 . Okl.—^Bx parte Smith, 164 P. 
521, 49 Okl. 716. 

30. Mont.—Chumasero v. Potts, 2 
Mont. 242, error dismissed 92 ,U. 
S. 358, 23 L.Ed. 499. 

31 . Kan.—^Lewis v. Marshall Coun¬ 
ty, 16 Kan. 102, 22 Am.R. 275. 

32 . Mass.—In re Opinion of the 
Justices,' 5 N.E.2d 39, 296 Mass. 
599. 

N.J.—Young V. Board of Elections 
of Essex County, 1 A.2d 38, 120 
N.J.Law 529. 

N.M.—Chavez v. Hockenhull, 39 P. 

2d 1027, 39 N.M. 79. 

Tex.—^Ferguson v. Huggins, 52 S.W. 
2d 904, 905, 122 Tex. 95, citing 
Corpus Juris. 

20 C.J. p 200 note 34. 
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Ordering investigation of returns 

(1) A statute which provides that 
no returns from districts in which 
the vote is excessive shall be made 
until after an investigation does not 
preclude the return board from or¬ 
dering an investigation of the re¬ 
turns after they have been com¬ 
puted.—^In re Returns from Her- 
minie Election Dist. of Sewickley 
Tp., Westmoreland County, 192 A. 
130, 326 Pa. 321. 

(2) Power to correct clerical mis¬ 
takes in returns see supra § 233. 

Cumulating votes for candidates of 
same surname 

In Pennsylvania court of common 
pleas sitting‘as a return board can¬ 
not cumulate votes cast ’ for candi¬ 
dates of same surname but different 
initials.—Petition of Culshall, 29 Pa. 
Dist. 528. 

Changing time and manner of can¬ 
vass 

Resolutions of a county board of 
elections, providing that the board 
of elections should, acting as a coun¬ 
ty board of canvassers, proceed on 
election night to determine election 
results directly from district elec¬ 
tion board returns rather than by 
making such determination upon the 
following Monday upon the basis of 
the county' clerk's canvass in the 
manner required by the statute, were 
void.—Young v. Board of Elections 
of Essex County, 1 A.2d 38, 120 N. 
J.Law 529. 
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powers, the powers and duties of the members of 
a board of canvassers are primarily ministerial in 
nature,34 being limited generally to the mechanical 
or mathematical function of ascertaining and de¬ 
claring the apparent result of the election by adding 
or compiling the votes cast for each candidate as 
shown on the face of the returns before them, and 


then declaring or certifying the result so ascer- 
tained.35 Unless authorized by constitutional or 
statutory provision,36 they have no power to go 
behind the returns and ascertain the qualifications 
of the voters or otherwise inquire into the regulari¬ 
ty of the election.37 Fraud, bribery, violence or 
other matters affecting the regularity of the elec- 


33 . Mont.—state ex rel. Ainsworth 
V. District Court of Fourth Judi¬ 
cial Dist. in and for Sanders Coun¬ 
ty, 86 P.2d 5, 107 Mont. 370. 

jq-.C.—Harkrader v. Lawrence, 130 
S.E. 35. 190 N.C. 441. 

Canvas.sers’ quasi-judicial power to 
determine the grenuineness of the 
election returns before them, see 
infra subdivision b (1) of this 
section. 

Members of city special vote tab- 
ulatioa. committee do not act en¬ 
tirely as ministerial clerks for board 
of canvassers, and have certain pow¬ 
ers, duties, and discretion.—Collins 
V. Board of Canvassers and Regis¬ 
tration of City of Providence, 189 A. 
7, 57 R.L 140. 

34. Alaska.—Territory v. Holt, 6 
Alaska 259. 

Ca.—Bacon v. Black, 133 S.E. 251, 
162 Ga. 222—Davis v. Warde, 118 
S.E. 378, 391. 155 Ga. 748, citing 
Corpus Juris, and error dismissed 
44 S.Ct. 3, 263 U.S. 725, 68 L.Ed. 
143. 

Mass.—Hitchcock v. Board of Ex¬ 
aminers of Hampshire County, 16 
N.E.2d 678, 301 Mass. 170—In re 
Opinion of the Justices, 5 N.E.2d 
39. 296 Mass. 599. 

Mont.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 64 P.2d 115, 103 Mont. 576— 
State ex rel. Stone v. District 
Court of Ninth Judicial Dist. in 
and for Glacier County, 63 P.2d 
147, 103 Mont. 515. 

Neb.—State ex rel. Campbell v. 
Campbell, 260 N.W. 917, 129 Neb. 
177—State v. Bower, 184 N.W. 
49, 106 Neb. 436. 

N.M.—Chavez v. Hockenhull, 39 P. 
2d 1027, 1030, 39 N.M. 79, citing 
Corpus Juris. 

N.Y.—Application of Ingamells, 18 
N.Y.S.2d 247. 259 App.Div. 36, 786. 
motion granted 18 N.Y.S.2d 1014 
—Wilcox V. Smith, 18 N.Y.S.2d 
247, 259 App.Div. 36, 786, motion 
granted 18 N.Y.S.2d 1013—Bonac- 
ker V. Chuckrow, 2 N.Y.S.2d 265, 
166 Misc. 171—In re Punkhouser, 
284 N.Y.S. 777, 157 Misc. 400— 
Smith V. Chuckrow. 284 N.Y.S. 459, 
158 Misc. 273. 

N.C.—Harkrader v. Lawrence, 130 
S.E. 35, 190 N.C. 441. - 
N.D.—State ex rel.. Sathre v. Byrne, 
258 N.W. 121, 124, 65 N.D. 283, cit¬ 
ing Corpus Juris. 

Okl.—State V. State Election Board, 


75 P.2d 861, 873, 181 Okl. 622, cit¬ 
ing Corpus Juris. 

Tenn.—Curtis v. State, 43 S.W.2d 
391. 163 Tenn. 220. 

Tex.—Ferguson v. Huggins, 52 S.W. 
2d 904, 905, 122 Tex. 95, citing 

Corpus Juris. 

Wash.—State v. Superior Court for 
King County, 204 P. 797, 799, 118 
Wash. 664, citing Corpus Juris. 
Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
20 C.J. p 200 note 33. 

35 . Alaska.—Territory v. Holt, 6 
Alaska 259. 

Ga.—^Bacon v. Black, 133 S.E. 251, 
254, 162 Ga. 222. citing Corpus 
Juris. 

Iowa.—Davies v. Wilson, 294 N.W. 
288, 290, 229 Iowa 100, citing Cor¬ 
pus Juris. 

Mass.—Hitchcock v. Board of Ex¬ 
aminers of Hampshire County, 16 
N.E.2d 678, 301 Mass. 170—In re 
Opinion of the Justices, 5 N.E.2d 
39. 296 Mass. 599. 

Mont.—State ex rel. Stone v. Dis¬ 
trict Court of Ninth Judicial Dist. 
in and for Glacier County, 63 P.2d 
147, 103 Mont. 515—State v. Patch, 
211 P. 202, 65 Mont. 218. 

Neb.—State ex rel. Campbell v. 
Campbell, 260 N.W. 917, 918, 129 
Neb. 177, citing Corpus Juris — 
State V. Bower, 184 N.W. 49, 106 
Neb. 436. 

N.M.—Chavez v. Hockenhull, 39 P. 
2d 1027, 1030, 39 N.M. 79, citing 

Corpus Juris. 

N.Y.—^Application of Ingamells, 18 
N.Y.S.2d 247, 259 App.Div. 36, 786, 
motion granted 18 N.Y.S.2d 1014— 
Wilcox V. Smith, 18 N.Y.S.2d 247, 
259 App.Div. 36, 786, motion 

granted 18 N.Y.S.2d 1013—In re 
Funkhouser, 284 N.Y.S. 777, 157 
Misc. 400. 

N.D.—State ex rel. Sathre v. Byrne, 
258 N.W. 121, 124, 65 N.D. 283, 
citing Corpus Juris. 

Or.—Henricksen v. Clark, 201 P. 
1071, 102 Or. 250. 

Tex.—Ferguson v. Huggins, 52 S. 
W.2d 904, 905, 122 Tex. 95, quot¬ 
ing Corpus Juris. 

Wash.—State v. Superior Court for 
King County, 204 P. 797, 118 Wash, j 
664. 

20 C.J. p 201 note 39. 

Primary duty of city special vote 
tabulation committee is that of re¬ 
ceiving, reviewing, and tabulating 
for final totals the returns and tab¬ 
ulations from the voting machines 
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used at the elections.—Collins v. 
Board of Canvassers and Registra¬ 
tion of City of Providence, 189 A. 
7, 57 R.I. 140—Ruerat v. Cappelli, 
188 A. 637, 56 R.I. 480. 

Municipal offlces 

By virtue of statutory provision 
in Kentucky the only duty imposed 
on the county board of election com¬ 
missioners, in cases of municipal 
offices, is to count the ballots and 
to certify the vote on the face of 
the returns to the common council 
of such municipality.—^Davis v. Pen¬ 
dleton, 68 S.W.2d 416, 252 Ky. 838. 

‘^Tabulate,’* as used in election 
statute requiring canvassing board 
to canvass and tabulate returns, 
means to arrange returns in table or 
list and to add them.—Jones v. Coo¬ 
per, 20 S.W.2d-458, 459, 230 Ky. 566. 

361 Xu Malue 

(1) In canvassing returns of 
plantations, governor and council 
have duty to determine from re¬ 
turns and records required by stat¬ 
ute to be filed with secretary of 
state whether plantation officials 
have complied with law.—In re 
Opinion of the Justices, 174 A. 849, 
131 Me. 503. 

(2) If it appears from the record 
that statutory requirements have 
not been complied with in any 
plantation, then the votes of that 
plantation must be rejected, the 
statutory phrase “such votes shall 
be rejected” being mandatory.—In 
re Opinion of the Justices, 174 A. 
850, 131 Me. 506—^In re Opinion of 
the Justices. 174 A. 849, 131 Me. 503. 

(3) While error arising from fail¬ 
ure to comply with mandatory stat¬ 
utory provisions is correctible on 
concurrent action by the governor 
and council, it is not their duty to 
count the ballots in a precinct for^ 
any candidate which a majority can" 
agree upon as being legal votes, and 
correct the return in accordance 
therewith, where there are other 
ballots upon the legality and count¬ 
ing of which a majority cannot 
agree.—In re Opinion of the Justic¬ 
es, 174 A. 850, 131 Me. 506. 

37. Ga.—^Bacon v. Black, 133 S.E. 

251, 162 Ga. 222. 

Neb.—State v. Bower, 184 N.W. 49, 

106 Neb. 436. 

N.Y.—Smith v. Chuckrow, 284 N.Y. 

S. 459, 158 Misc. 273. 

Pa.—Coyne v. Allegheny County Re¬ 
turn Board, 25 Pa.Dist & Co. 55, 
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tion are to be passed on by the proper tribunal and 
not by the board of canvassers.38 The canvassers 
are not authorized to determine the legality or ille¬ 
gality of the votes cast at the election to de¬ 
cide upon the oflScial title or qualifications of the 
election officers;^® to entertain a contest of the 
election to determine the constitutionality of a 
statute, *^2 to inquire into the validity of the cer¬ 
tificates of nomination of candidates to pass up¬ 
on the eligibility or qualifications of a candidate to 
office to decide whether there are any vacan¬ 
cies in any office to determine what was done 
at an election in a previous year;^® or to reverse 
an act of their predecessors.^^ 

Delegating duties. The rule in some jurisdictions 
is that the canvassing board cannot delegate its 
duty of canvassing the ballots, or any part of it, 
to other persons.^^ In the absence of statutory pro¬ 
hibition, however, it would seem that, in so far as 
the duties of the canvassers are of a purely minis¬ 
terial nature, they may be properly delegated.^9 


b. Papers or Evidence to Be Considered 

(1) Genuine returns 

(2) All or part of returns 

(3) Matters extrinsic of returns 

(4) Ballots and voting machines 

(1) Genuine Returns 

Canvassers have the quasi Judicial power to determine 
whether the papers transmitted to them are genuine 
election returns. 

Canvassers have the quasi-judicial power to de¬ 
termine whether the papers transmitted to them 
are genuine election returns signed by the proper 
officers.50 Thus, where what purport to be two or 
more returns from the same election district are re¬ 
ceived, the canvassing board must necessarily de¬ 
termine from the face of the papers which one shall 
be regarded as the true and genuine return but 
there is no room for the exercise of such discre¬ 
tionary power where there is before the canvassing 
board or official only one document which purports 
to be the certified abstract or return required by 
law.52 The canvassers are not required to receive 
or treat as a return any paper which does not ap- 


83 Pittsl>.Iieir<J- 633, 49 York Leir- 
Rec. 134. 

Tex.—^Leslie v. Griflan, Civ.App., 23 
S.W.2d 535. reversed on other 
grounds, Com.App., 25 S.W.2d 820. 
W.Va.—Reynolds v. Board of Can¬ 
vassers of Harrison County, 188 S. 
E. 229, 117 W.Va. 770—State v. 
Farley, 126 S.E. 413, 97 W.Va. 695, 
20 C.J. p 201 note 41. 

sa Mass.—^In re Opinion of the 
Justices, 5 N.E.2d 39, 296 Mass. 
599. 

N.M.—Chavez v. Hockenhull, 39 P. 

. 2d 1027, 39 N.M. 79. 

W.Va.—^Reynolds v. Board of Can¬ 
vassers of Harrison County, 188 
S.E. 229, 117 W.Va. 770—State v. 
Farley, 126 S.E. 413, 97 W.Va. 695 
—State V. Claypool, 125 S.E. 810, 
97 W.Va. 670, citing Corpus Jti- 
ris. 

20 C.J. p 201 note 42. 

Congressional election 
' Governor and council have no 
right or duty to investigate and 
pass upon questions of irregulari¬ 
ties, illegal practices, or fraud in 
conduct of congressional election, de¬ 
termination of such questions being 
exclusively within jurisdiction of 
house of representatives of con¬ 
gress of United States.—^In re Opin¬ 
ion of the Justices, 174 A. 850, 131 
Me. 506. 

3^. Neb.—State ex rel. Campbell v. 
Campbell, 260 N.W. 917, 129 Neb. 
177. 

N.M.—Chavez v. Hockenhull, 39 P.2d 
1027, 39 N.M. 79. 


N.Y.—^Application of Ingamells, 18 
N.T.S.2d 247, 259 App.Div. 36, 786, 
motion granted 18 N.Y.S.2d 1014— 
Wilcox V. Smith, 18 N.Y.S.2d 247, 
259 App.Div, 36, 786, motion grant¬ 
ed 18 N.Y.S.2d 1013—Bonacker v. 
Clark, 4 N.Y.S.2d 283, 254 App. 
Div. 801. 

20 C.J. p 201 note 43. 

4a Neb.—State ex rel. Campbell v. 
Campbell, 260 N.W. 917, 129 Neb. 
177. 

20 C.J. p 201 note 44. 

41. Ga.—^Harris v. Perryman, 30 S. 
E. 663, 103 Ga. 816. 

42. Ill.—^Wells V. Robertson, 115 N. 
E. 654, 277 Ill. 534. 

N.Y.—Matter of Woods, 26 N.Y.S. 
169, 5 Misc. 575. 

43. Neb.—State v. Van Camp, 54 N. 
W. 113, 36 Neb. 9, 91. 

20 C.J. p 201 note 47. 

44. Mont.—State ex rel. Stone v. 
District Court of Ninth Judicial 

I Dist. in and for Glacier County, 
63 P.2d 147, 103 Mont. 515. 

N.Y.—^In re Funkhouser, 284 N.Y. 

S. 777, 157 Misc. 400. 

N.D.—State ex rel. Sathre v. Byrne, 
258 N.W. 121, 125, 65 N.D. 283, cit¬ 
ing Corpus Juris. 

Or.—^Henricksen v. Clark, 201 P. 
1071, 102 Or. 250. 

W.Va.—State v. Fitzpatrick, 102 S.E. 

111, 85 W.Va. 446. 

20 C.J. p 201 note 48. ' 

45. W.Va.—State v. Heatherly, 134 
S.E. 594, 595, 102 W.Va. 116, citing 
Corpus Juris. 

20 C.J. p 201 note 49. . i 


46. N.Y—In re Hart, 55 N.B. 1058, 
161 N.Y. 507, denying )reargument 
54 N.E. 44, 169 N.Y. 278 and re¬ 
newed motion for reargument de¬ 
nied 67 N.E. 1111, 162 N.Y 645. 

47. N.Y.—^In re Hart, supra. 

48. Ill.—People V. Hrdlicka, 176 N. 
E. 308, 344 Ill. 211. 

Absentee ballots 

Statute governing canvassing of 
ballots from absent voters is not 
complied with by turning such bal¬ 
lots over to clerks or employees to 
count and report result.—Rasp v. 
McHugh, 237 N.W. 394, 121 Neb. 
380. 

49. Neb.—^Linn v. Omaha, 107 N.W. 
983, 76 Neb. 552. 

In the absence of fraud or mis¬ 
take a city election will not be an¬ 
nulled because the city council dele¬ 
gated to the city clerk and as- 
.sistants ministerial duties connected 
with the canvass.—^Linn v. Omaha, 
supra—20 C.J. p 199 note 17. 

County auditor’s duty to canvass 
election returns and issue certificates 
of election, being purely ministerial, 
may be executed by deputy county 
auditor.—Crowell v. Lambert, 10 
Minn. 369. 

sa Tenn.—Curtis v. State, 43 S.W. 

2d 391, 163 Tenn. 220. 

20 C.J. p 201 note 52. 

51. Neb.—State v. McFadden, 65 N. 
W. 800, 46 Neb. 668. 

5S. Cal.—Pacheco v. Beck, 52 CaL 3. 
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pear on its face to be such a retum.6* If a paper 
purporting to be a return is obviously false®* or 
a forpry®® the canvassers should disregard it; but 
if it is doubtful they must include it in the count.®® 
It is the duty of the canvassers to receive and count 
all returns sent to them which are not obviously 
spurious, however false and fraudulent they may 
be in fact.®^ Where the returns are in due form 
and are properly authenticated and hence are valid 
on their face, they cannot be rejected by the can¬ 
vassers.®* The canvassers must decide what are 
the returns from the face of the papers or docu¬ 
ments submitted to them as returns;®® they are not 
to institute any inquiries as to their authenticity.®® 

(2) All or Part of Returns 

The canvassers should canvass all the returns. The 
courts are not in accord as to the procedure to be fol¬ 
lowed where the returns are conflicting. 

‘ It is the duty of the canvassers to canvass all the 
returns,61 that is, they must canvass the returns 


from all the precincts®^ and consider all the papers 
which under the statutes constitute the returns from 
each precinct.63 Where the board of canvassers 
wrongfully refuse to canvass all the returns they 
may be compelled to do so by mandamus or other 
appropriate remedy.®^ 

Contradictory or conflicting returns. There is 
some difference in the 'decisions as to the procedure 
to be followed where the retunis are contradictory 
or conflicting. Some courts hold that, in the event 
of a discrepancy between the certificate of the elec¬ 
tion officers and the tally list as regards the num¬ 
ber of votes cast for a particular person or propo¬ 
sition, no arbitrary rule for the guidance of can¬ 
vassers can be laid down but that they must, from 
a consideration of all the papers constituting the re¬ 
turns, determine which is correct,®^ while other 
courts hold in such case that the certificate is con- 
trolling,66 and still others hold that the tally sheets 
control. 6"^ 


53. Mass.—Luce ‘ v. Mayhew, 18 
Gray 83. 

20 C.J. p 202 note 55. 

54 . Alaska.—Territory v. Canvass- 
, ingr Board, 5 Alaska 602. 

Pa.—Matter of Barber, 10 Phila. 579, 
affirmed 32 Leg.lnt. 229. 

55. Pa.—^In re Orphans’ Ct., 1 

Brewst. 67, 5 Phila. 102—^Law¬ 

rence v. Knight, 4 Phila. 355. 

56. Pa.—In re Contested Elections 
of 1867, 1 Brewst. 167, 1 Phila. 102 
—^Lawrence v. Knight, 4 Phila. 
355. 

57 . N.T.—^Application of Ingamells, 
18 N.Y.S.2d 247, 259 App.Div. 36, 
786, motion granted 18 N.Y.S.2d 
1014—Wilcox v. Smith, 18 N.Y.S.2d 
247, 259 App.Div. 36, 786, motion 
granted 18 N.Y,S.2d 1013—^Bonack- 
er V. Clark, 4' N.Y.S.2d 283, 254 
App.Div. 801. 

20 C.J. p 202 note 59. 

58. Ill.—People v. Hilliard, 29 Ill. 

413. ^ 

N.Y.—Felt’s Case, 11 Abb.Pr.,N.S., 
203. 

Ohio.—^Dalton v. State, 3 N.E. 685, 
43 Ohio St. 652. 

Bight to rely on returns 
When .district voting returns are 
prepared, checked, counterchecked, 
and signed by designated election of¬ 
ficials, in substantial compliance 
with plain and unambiguous provi¬ 
sions of law, - special vote tabulation 
committees may reasonably rely on 
them as basis for their own tabula¬ 
tions for final totals.—Collins v. 
Board of Canvassers and Registra¬ 
tion of City of Providence, 189 A. 7, 
67 B.I. 140—Ruerat v. Cappelli, 188 
A. 637, 66 R.I. 480. 


58. Cal.—^Pacheco v. Beck, 52 Cal. 
3. 

Utah.—Page v. Utah Commn., 39 P. 
499, 11 Utah 119. 

eo. N.Y.—Pelt’s Case, 11 Abb.Pr.,N. 
S., 203. 

20 C.J. p 202 note 62. 

61. Ala.—City of Florence v. State, 
101 So. 463, 211 Ala. 617. 

Alaska.—'territory v. Canvassing 

Board, 6 Alaska 602. 

Colo.—^Lehman v. Pettingell, 89 P. 
48, 39 Colo. 258. 

Neb.—State ex rel. Kobes v. Grimm, 
212 N.W. 437, 115 Neb. 230. 

N.M.—^Board of Com’rs of Torrance 
County V. Chavez, 67 P.2d 1007, 
41 N.M. 300. 

Pa.—In re Nomination for Office of 
Constable, 41 Lack.Jur. 163. 

20 C.J. p 202 note 63. 

ea. Neb.—state ex rel. Kobes v. 

Grimm, 212 N.W. 437, 115 Neb. 230. 
N.M.—Board of Com’rs of Torrance 
County v. Chavez, 67 P.2d 1007, 
41 N.M. 300. 

Pa.—In re Nomination for Office of 
Constable, 41 Lack.Jur. 163. 

20 C.J. p 202 note 64. 

63. Ala.—City of Florence v. State, 
101 So. 462, 211 Ala. 617. 

20 C.J. p 202 note 66. 

What papers constitute returns see 
supra § 230. 

e4b Neb.—State ex rel. Kobes v. 
Grimm, 212 N.W. 437, 116 Neb. 
230. 

TimeUness of proceeding 
Proceeding to compel board of can¬ 
vassers to canvass votes which had 
been delivered late was maintainable 
although filing of petition for relief 
was unnecessarily delayed beyond 
six days allowed by statute for com¬ 
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pletion of canvass, where evidence 
authorized finding that board's can¬ 
vass was actually completed before 
any o*ne in interest had opportunity 
to file petition.—^Board of Com’rs of 
Torrance County v. Chavez, 67 P.2d 
1007, 41 N.M. 300. 

Alteraative writ as oonditioiL preced¬ 
ent 

District court was authorized un¬ 
der its general powers to make or¬ 
der compelling county canvassing 
board to canvass votes which had 
been delivered late, without first 
issuing alternative writ of manda¬ 
mus.—^Board of Com’rs of Torrance 
County V. Chavez, supra. 

(Granting additional relief 
Where a court is authorized to 
make an order that the votes cast 
in a particular precinct shall be can¬ 
vassed and become a part of the elec¬ 
tion result, it may, in order to effec¬ 
tuate that purpose and enforce its 
order, require that previously issued 
certificates of election be canceled.— 
Board of Com’rs of Torrance Coun¬ 
ty V. Chavez, supra. 

66. Cal.—People v. Murphy, 129 P. 

603, 20 Cal.App. 398. 

Ill.—Patton V. People, 63 Ill.App. 
617. 

Neb.—State v. McFadden, 65 N.W. 

800, 46 Neb. 668. 

20 C.J. p 202 note 66. 

66. Colo.—People- v. White, 294 P. 
636, 88 Colo. 229—^People v. Tool, 
86 P. 224, 229, 231, 36 Colo. 225, 117 
Am.S.R. 198, 6 L.R.A.,N.S., 822. 

67. Kan.—Campbell v. Ramsey, 92 
P.2d 819. 160 Kan. 368. 

20 C.J. p 202 note 68. 

Xn West Yizgtoia, in case the cer¬ 
tificates rx'p o-n AlAnftAw. a'M 
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(3) Matters Extrinsic of Returns 

The canvassers cannot go behind the returns. 

It is settled beyond controversy that canvassers 
cannot go behind the returns.®^ The returns pro¬ 
vided for by law are the sole and exclusive evidence 
from which a canvassing board or official can as¬ 
certain and declare the result.®® The canvassers 
are not authorized to examine or consider papers 
or documents which are transmitted to them with 
the returns, or as returns, but which under the stat¬ 
utes do not constitute part of the returns nei¬ 
ther are -they at liberty to receive and consider ex¬ 
trinsic evidence,except perhaps where the re¬ 
turns have been destroyed or are otherwise un¬ 
available,*^® or where the testimony of the election 
officers is necessary to correct or complete conflict¬ 
ing and incomplete returns.7® Where there has 
been an alteration of the returns after they have 
been sent in, it is the duty of the canvassers to dis¬ 


regard the alteration and make the count accord¬ 
ing to the true returns. 

(4) Ballots and Voting Machines 

Unless authorized by statute, a canvassing board has 
neither express nor implied power to examine or recount 
the ballots. When authorized by statute, the canvassers 
may open voting machines and recanvass the vote cast 
thereon. 

In the absence of a statute conferring it, a board 
of canvassers has neither express nor implied pow¬ 
er to examine or recount the ballots.^® Neither is 
it authorized, where the returns are in proper le¬ 
gal form, to open the ballot boxes for the purpose 
of proving the returns,*^® or to open an envelope 
containing voted ballots for the purpose of search¬ 
ing for that portion of the returns on which the 
statute requires the canvass to be made.^*^ There 
is authority to the contrary as to the latter pointy 
however and under some statutes a right to ex- 


successfully challenged, the ballots 
are the primary evidence of the re¬ 
sult, provided they have not lost 
their integrity; but where the cer¬ 
tificates of result are contradictory, 
and the ballots have lost their in¬ 
tegrity, the canvassing board may 
and should look to the tally sheets. 
—Taylor v. Board of Canvassers of 
Mineral County, 193 S.B. 576, 119 W. 
Va. 37a. 

G8. Alaska.—Territory v. Holt, 6 
Alaska 259. 

Ga.—Davis v. Warde, 118 S.B. 378, 
391, 155 Ga. 748, quoting CozpuB 
Juxis, and error dismissed 44 S.Ct. 
3, 263 U.S. 725, 68 I>.Bd. 143. 

Mass.—^Hitchcock v. Board of Exam¬ 
iners of Hampshire County, 16 N. 
B.2d 678, 301 Mass. 170—^In re 
Opinion of the Justices, 5 N.E.2d 
39, 296 Mass. 599. 

Neb.—State ex rel. Campbell v. 
Campbell, 260 N.W. 917, 129 Neb. 
177. 

N.M.—Chavez v. Hockenhull, 39 P.2d 
1027, 39 N.M. 79. I 

N.T.—Smith v. Chuckrow, 284 N.T. 

S. 459, 158 Misc. 273. 

Tex.—Leslie v. Griffin, Clv.App., 23 
S.W.2d 535, reversed on other 
grounds, Com.App., 25 S.W.2d 820. 
W.Va.—Taylor v. Board of Canvas¬ 
sers of Mineral County, 193 S.B. 
575, 119 W.Va. 378—State v. Far¬ 
ley, 126 S.E. 413, 97 W.Va. 695“— 
State v. Claypool, 125 S.B. 810, 97 
W.Va. 670, citing Corpus Juris. 

20 C.J. p 202 note 69. 

69. Mont.—State ex rel. Lynch v. 
Batani, 62 P.2d 565, 103 Mont. 853 
—State V. Patch, 211 P. 202, 65 
Mont. 218. 

N.J.—^Reed v. Board of Canvassers of 
Essex County, 194 A. 280, 119 N.J. 
Law 115—In re Hunt. 191 A. 437, 
15 N.J.Misc. 331. 


R.I.—Collins v. Board of Canvassers 
and Registration of City of Provi¬ 
dence. 189 A. 7, 57 R.I. 140. 

20 C.J. p 202 note 70. 

70. Wis.—^Attorney-General v. Bar- 
stow, 4 Wis. 567. 

20 C.J. p 203 note 71. 

District record books and certified 
election returns are not inseparably 
joined, and only when returns are 
lost or destroyed and ms^chines not 
available in statu quo, could there 
be legally a recourse to district rec¬ 
ord books by special vote tabulation 
committee as basis for making 
committee’s final tabulations.—Col¬ 
lins V. Board of Canvassers and Reg¬ 
istration of City of Providence, 189 
A. 7, 57 R.I. 140. 

71. Mass.—Hitchcock v. Board of 
Examiners of Hampshire County, 
16 N.E.2d 678, 301 Mass. 170. 

20 C.J. p 203 note 72. 

72. Pa.—^In re Vote Recount, 18 Pa. 
Dist. & Co. 134. 

W.Va.—Sanders v. Cook, 90 S.B. 

865, 79 W.Va. 303. 

20 C.J. p 203 note 73. 

73. W.Va.—State v. Board of Can¬ 
vassers of Mingo County, 126 S.E. 

I 708, 98 W.Va. 41—State v. Mc- 
Comas, 125 S.E. 816, 97 W.Va. 664. 

74. Tenn.—State v. Carr, 4 Tenn. 
Civ.App. 435. 

20 C.J. p 203 note 74. 

75. Ga.—Bacon v. Black, 133 S.B. 
251, 162 Ga. 222. 

Ohio.—State v. Board of Deputy 
State Sup’rs of Elections of Craw¬ 
ford County, 145 N.B. 28, 111 Ohio 
St. 203. 

Pa.—In re Altoona Election, 29 Pa. 
Dist. 591. 

Tex.—Ferguson v. Huggins, 52 S.W. 
2d 904, 906, 122 Tex. 89, citing Cor- 
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PU8 Juris—Benavides v. Orth, Civ. 
App., 120 S.W.2d 99, 103, quoting 
Corpus Juris. 

20 C.J. p 203 note 75. 

After fair recount has been had, a 
canvasser has no right to recount a 
precinct because of dissatisfaction 
with the recount or because another 
member of the canvassing board, on 
some unsubstantial pretext or rea¬ 
son, has succeeded in having the 
ballots recounted at one of the 
precincts.—State v. Board of Can¬ 
vassers of Raleigh County, 136 S.B. 
266, 102 W.Va. 696—State v. Mc- 
Comas, 125 S.E. 816, 97 W.Va. 664. 
Totes cast for particular officers 

(1) State board of canvassers has 
no authority or power to recount 
votes cast for representative in state 
legislature.—O’Neill v. Board of 
State Canvassers, 245 N.W. 582, 261 
Mich. 106. 

(2) Nor has it the power to re¬ 
count the votes cast for the office of 
secretaiy of state in certain election 
precinctSi—Behrendt v. Board of 
State Canvassers, 257 N.W. 631, 269 
Mich. 247. 

Statute inapplicable to caarassing 
board 

Statute providing that no ballot of 
unregistered voter shall be counted 
or canvassed is not addressed to 
state canvassing board, which can¬ 
vasses returns.—Chavez v. Hocken¬ 
hull, 39 P.2d 1027, 39 N.M. 79. 

7& N.J.—Reed v. Board of Can¬ 
vassers of Essex County, 194 A. 
280, 119 N.J.Law 115. 

77. Okl.—Moren v. Nichols, 129 
741, 35 Okl. 283. 

7& Kan.—Patten v. Florence, 17 P. 
174. 38 Kan. 501. 
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amine or recount the ballots may exist under cer¬ 
tain conditions^® Moreover, where under the stat¬ 
utes of the state the ballots constitute part of the 
returns they must be canvassed together with other 
papers constituting the returns.®® In such case it is 
the plain duty of the canvassers to reject ballots 
which appear illegal on their face,®i but unless the 
ballot boxes cannot be purged by throwing out the 
illegal votes,®2 they are without power to reject a 
whole box of ballots and to refuse to canvases it on 
the ground that so many illegal votes were cast 
that they are unable to determine which are legal 
votes and which are illegal.®® Under some stat¬ 
utes, if any disputed ballots are returned by the offi¬ 
cers of election, it is the duty of the board of elec¬ 
tion commissioners to examine these ballots and de¬ 
termine for whom they should or should not be 
counted,®4 and if, in their judgment, any of these 
ballots should have been counted for any candidate 
but the statement of the election officers shows they 
have not been so counted, the board should add to 
the vote certified by the election officers the addi¬ 
tional votes found in these disputed ballots that 
should have been counted for such candidate.®® On 
the other hand, if the statement of the election offi¬ 
cers shows that these disputed ballots, or any of 
them,' have been counted for any candidate, and 
the board of election commissioners reach the con¬ 
clusion that the ballots so counted should not have 
been counted, it is their duty to subtract the votes 
found in the disputed ballots that should not have 
been counted from the vote the election officers cer¬ 
tified the candidate received.®® Some statutes au¬ 
thorize the board of canvassers to examine and can¬ 


vass the ballots when and only when an irregularity 
or discrepancy affecting the result of the election of 
any candidate appears on the face of the returns.®*^ 
Other statutes make provision for a recount of the 
ballots by the canvassing board in case the success¬ 
ful candidate receives a certain specified small ma¬ 
jority or less and the defeated candidate makes an 
application for a recount setting forth under oath 
that he believes that a mistake has occurred on the 
part of a precinct election officer sufficient to 
change the, result of the election so far as that 
office is concerned.®® 

The right of election officers other than the can¬ 
vassers to recount the ballots is discussed supra § 
228, and the reexamination and recount of ballots 
in contest or recount proceedings or on order of 
court, infra §§ 289-295. 

Voting machines. The powers and duties of the 
canvassers with respect to the opening of voting 
machines and the examination or recanvass of the 
yote cast thereon are largely regulated by statute.®® 
Under some statutes, the canvassing board is au¬ 
thorized to open and examine the voting machines 
whenever it deems such action necessary for the 
proper discharge of its duty in counting, tabulating, 
and declaring the votes cast.®® Under such a stat¬ 
ute the power of the canvassers is discretionary,®^ 
and need not be exercised where there is no timely 
and adequate protest,®® although it must be exer¬ 
cised where it is otherwise impossible for the board 
to perform its primary duty in making its tabula¬ 
tions, and where the machines are preserved intact 


7a. Xf necessary to Jnst retsm, the 
court, when sitting as return judges 
to compute the vote cast at an elec¬ 
tion, has authority to order the open¬ 
ing of a ballot box and the recount¬ 
ing of the votes.—In re First Con¬ 
gressional Dist. Election, 144 A. 736, 
295 Pa. 1—In re Plains Tp. Election 
JReturns, 124 A. 678, 280 Pa. 620— 
In re Carbondale Election, 124 A. 298, 
280 Pa. 159. 

50- Ala.—City of Florence v. State, 
101 So. 462, 211 Ala. 617. 

Alaska.—Territory v. Canvassing 
Board, 6 Alaska 602. 

Miss.—Oglesby v. Sigman, 58 Miss. 
502. 

51- Alaska.—Territory v. Canvass¬ 
ing Board, 5 Alaska 602. 

Miss.—Oglesby v. Sigman, 58 Miss. 

• 502. 

S.C.—^Ex parte Higgs, 29 S.E. 645, 
52 S.C. 298. 

Absentee ballots may be rejected 
hy the canvassing board where there 
has not been a substantial compli¬ 
ance with the law as to the count¬ 


ing of such ballots.—Scott v. Kenyon, 
Cal., 105 P,2d 291, superseding, App., 
03 P.2d 160. 

82. S.C.—^Hughes v. Blackwell, 169 
S.E. 785, 161 S.C. 445. 

83. Miss.—State v." Pigott,' 54 So. 
257, 97 Miss. 599, Ann.Cas.l912C 
1254. 

84. Ky.—^Potter v. Campbell, 160 S. 
W. 763, 165 Ky. 784. 

Ohio.—State v. Board of Deputy 
State Sup’rs of Elections of Craw¬ 
ford County, Uo N.B. 28, 111 Ohio 
St. 203. 

What oonstitute '^disputed *t>allots” 
“Disputed ballots” are those con¬ 
sidered, but either rejected or not 
counted according to law.—State v. 
Murray, 163 N.B. 246, 30 Ohio App. 
37. 

85. Ky.—^Potter v. Campbell, 160 S. 
W. 763, 156 Ky. 784. 

86. Ky.—Potter v. Campbell, supra.- 

87. Utah.—Page v. Utah Commn., 
39 P. 499, 11 Utah 119. 

88. Nev.—^McBride v. Griswold, 146 
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P. 756, 38 Nev. 56—Wright v. Was¬ 
hoe County, 71 P. 146, 27 Nev. 33. 

88. Statute as inapplicable to elec¬ 
tion by voting machines 
A statute providing for the review 
by the board of canvassers of al¬ 
leged errors and mistakes of In¬ 
spectors of election and authorizing 
a committee appointed by the board 
to open the ballot boxes and recount 
the ballots has no application to an 
election at which voting machines 
are used.—Trumbull v. Jackson Bd. 
of Canvassers, 103 N.W. 993, 140 
Mich. 529. 

90. H.I.—Snow V. Cappelli, 18^ A. 
645, 67 R.L 124—Ruerat v. Cappel¬ 
li, 188 A. 637, 66 R.I. 480. 

91- R.I.—Collins V. Board of Can¬ 
vassers and Registration of City of 
Providence, 189 A. 7, 57 R.I. 140— 
Snow V. Cappelli, 188 A. 645, 57 
R.I. 124—Ruerat v. Cappelli, 188 
A. 637, 56 R.I. 480. 

92. R.I.—Walch V. Burke, 189 A. 17, 
57 R.I. 138. 
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and a timely and adequate protest has been made-^^ 
Under other statuses the board of canvassers is 
authorized and required to open the voting machines 
and recanvass the vote cast thereon whenever it 
appears that there is a discrepancy in the returns, 
or on petition of three voters of any district, veri¬ 
fied by affidavit, that an error, although not appar¬ 
ent on the face of the returns, has been committed 
therein.95 Whercf the procedure is other than by 
petition of three voters, the board is not required 
to act unless there is a discrepancy in the returns,^® 
that is, unless there is something to indicate that 
an error or mistake has been made and that the to¬ 
tal as shown is not a true one;^^ and the discrep¬ 
ancy must be one which is apparent in the return 
itself.® 8 Whether particular facts show a discrep¬ 
ancy must depend on their degree and the circum¬ 
stance,®® and is in the first instance a question for 
the determination of the canvassers.^ In determin¬ 
ing such question, resort may properly be had to 


the figures giving the total number who have voted 
as shown on the public counter of the voting ma¬ 
chine and by the checking of names on the regis¬ 
try list.2 The voluntary recanvass of returns by 
canvassing boards is discussed infra § 239. 

c. Declaration or Statement of Result 

After ascertaining the result, the canvassers must 
where the statutes so require make a declaration or state¬ 
ment of the result or an abstract of the returns. 

Under some statutes, the board of canvassers, 
after ascertaining the result from the returns of the 
various precincts,- is required to make a declara¬ 
tion or statement of the result or an abstract of the 
returns.® Such a declaration or statement should 
be clear and unequivocal,^ and, under the terms of 
some statutes, is required to be certified as correct 
by the chairman and clerk or secretary of the 
board.5 The duties of the clerk or secretary in this 
respect are purely ministerial. His views as to the 


93. R.I.—Collins v. Board of Can¬ 
vassers and Refi^istration of City 
of Providence, 189 A. 7, 57 R.L 
140—^Ruerat v. Cappelli, 188 A. 637, 
56 R.I. 480. 

94. Conn.—Comley v. Wilson, 163 A. 
465, 116 Conn. 36. 

N.T.—In re Barrett, 204 N.T.S. 705, 
209 App.Div. 217, reversing: 202 N. 
Y.S. 20, 121 Misc. 735—Smith v. 
Oneida County Bd. of Canvassers, 
156 N.Y.S. 837, 92 Misc. 607. 
Wash.—State v. Superior Court of 
King County, 244 P. 702, 138 Wash. 
488. 

StatTCte as relating' to administrative 
function 

The statute requiring county board 
of canvassers to open voting machine 
and recanvass vote cast thereon 
when discrepancy in returns of any 
election district appears relates to 
administrative function of election 
officials, rather than directly to Ju¬ 
dicial function of court, but if facts 
casting duty on such board to make 
such recanvass are disclosed, a voter 
may institute proceeding against 
board to compel performance of such 
duty.—^Petition of Gordon, 8 N.Y.S. 
2d 586, 169 Misc. 730. 

95. Pa.—^In re Petition for Recan¬ 
vass of Vote in Thirty-Third Divi¬ 
sion, Thirty-Eighth Ward, Phila¬ 
delphia, 176 A. 425, 317 Pa. 151. 

SnfflolaiLoy of petition. 

The petition under such a statute 
should contain an unequivocal aver¬ 
ment of the particular error alleged 
to have been committed, and should 
ndt be merely on belief; in addition 
it should be verified by the affidavit 
of not only one but all three of the 
signers.—In re Petition for Recan¬ 
vass of Vote in Thirty-Third Divi¬ 


sion, Thirty-Eighth Ward, Philadel¬ 
phia. 176 A. 425, 317 Pa. 161. 

9S. Conn.—Comley v. Wilson, 163 A. 
465, 116 Conn. 36. 

N.Y.—In re Barrett. 204 N.Y.S. 705, 
209 App.Div. 217, reversing 202 N. 
Y.S. 20, 121 Misc. 735—Petition of 
Gordon, 8 N.Y.S.2d 586, 169 Misc. 
730. 

Close vote lmsujaiciein.t 
Sanctity of ballot box or voting 
machine is not to be invaded simply 
because vote is close, and recheok 
may possibly show change or error. 
—State V. Superior Court of King 
County, 244 P. 702, 138 Wash. 488. 
97. Wash.—State v. Superior Court 
of King County, supra. 

9a N.Y.—^Petition of Gordon, 8 N. 

Y.S.2d 586, 169 Misc. 730. 

99. Conn.—Comley v. Wilson, 163 A. 
465, 116 Conn. 36. 

Facts or eiroumstaaces not showing 
discrepancy - 

(1) Erasure and substitution in re¬ 
turn of number of votes cast. 

Conn.—Comley v. Wilson, supra. 
Wash.—State v. Superior Court of 

King County, 244 P. 702, 138 Wash. 
488. 

(2) That certificate of election of¬ 
ficials respecting use of voting ma¬ 
chines we,^ not filled out in space 
left for number of names checked 
on registry lists as having voted.— 
Comley v. Wilson, supra. 

(3) That record of votes was in 
figures only and that there' was 
failure to record total in ink.—State 
V. Superior Court of King County, 
supra. 

‘ (4) A voter's affidavit that his 
vote was not counted or that he 
voted for candidate shown by re¬ 
turns from his election district to 


have received no votes.—^Petition of 
Gordon, 8 N.Y.S.2d 586, 169 Misc. 
730. 

1. Whether difference between total 
number shown to have voted by vot¬ 
ing machine and by checking of 
names on registry list shows '‘dis¬ 
crepancy," requiring recanvass - is in 
first instance for officials whose du¬ 
ty it is to receive and canvass votes. 
—Comley v. Wilson, 163 A. 465, 116 
Conn. 36. 

2. Conn.—Comley v. Wilson, su¬ 
pra. 

3. N.Y.—^Bonacker v. Chuckrow, 2 
N.Y.S.2d 265, 166 Misc. 171. 

20 C.J. p 204'note 90. 

After fair recount of ballots which 
have been sealed and indorsed by the 
board of canvassers and delivered 
to clerk, board should certify result. 
—State V. Board of Canvassers of 
Raleigh County, 136 S.E. 266, 102 W. 
Va. 696. 

Seport of number of votes as decla¬ 
ration of result 

County canvassing board’s report 
of number of votes received by each 
candidate is in legal effect declara¬ 
tion’ of result of election.—^McVeigh 
V. Spang, 228 N.W. 155, 178 Minn. 
578. 

Election inspectors as such have 
no power to declare result of elec¬ 
tion, such duty being confided to 
the canvassing board.—State ex rel. 
Barrs v. Pritchard, 149 So. 58, 111 
Fla. 122. 

Certificate of election see infra § 
240. 

4. N.Y.—Bonacker v. Chuckrow, 2 
. N.Y.S.2d 265, 166 Misc. 171. 

5. Cal.—^Pacheco v. Beck, 52 Cal. 

3. 
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validity or invalidity of the action of the board are 
not called for.® A failure or refusal on his part to 
certify the statement or abstract does not render 
the election invalid.^ In such case the board may 
designate one of its own members as the proper offi¬ 
cer to attest, under its direction, the correctness of 
the statement or abstract.® The board is authorized 
and required to insert in its statement or abstract 
such facts, and such facts only, as are required by 
statute.® 

Amendment of declaration. Where, pending a 
recount proceeding, a return board renders an or¬ 
der or decree declaring the result of the election, 
such order or decree is not final and may be sub¬ 
sequently amended to conform to the situation dis¬ 
closed by the recount.^® 

d. Review 

The courts have no inherent Jurisdiction to review 
a canvass of the resuits of an eiection, but under con¬ 
stitutional or statutory provisions review may in proper 
cases be had by appeal or certiorari. 

In the absence of constitutional or statutory au¬ 
thorization, the courts have no inherent jurisdic¬ 
tion or power to review a canvass of the results of 
an election.il- The action of the canvassing board 
may, however, be subjected to review under the 
terms of applicable statutory provisions ;i-2 and in 
a proper case review may also be had by certio- 
rari.i® However, certiorari will not lie to review 
specified errors of the canvassing board where it 


§ 239 

does not appear that such errors were pointed out 
and objected to in proceedings before that tri¬ 
bunal.!^ Under some statutes, an appeal may be 
taken, from the decision of the board of canvassers 
or other similar body when a dispute arises.!® The 
hearing on such an appeal is not coextensive with 
a hearing de novo, but is limited to matters disputed 
before the board; and the court will not consider 
issues not raised by the parties.!® 

§ 238. - Irregularities and Errors 

Unless they are such as to change the true result of 
the election, errors or irregularities In the action of a 
canvassing board should be disregarded. 

The right to an office by virtue of an election by 
the required number of votes cannot be defeated 
by the mistake, negligence, or misconduct of a can¬ 
vassing board.Any errors or irregularities in the 
action of such a board should be disregarded, unless 
they are such as to change the true result of the 
election.!® 

§ 239. -Recanvass 

A canvassing board which has fully performed Its 
duty and adjourned sine die is functus offlcic and cannot 
voluntarily reassemble and recanvass the returns. 

When a board of canvassers has fully performed 
its duty, proclaimed the result of the count accord¬ 
ing to law and adjourned sine die, it is functus 
officio; the persons who composed it have no power 
voluntarily to reassemble and recanvass the re- 


N'.Y.—People v. Rice, 29 N.R 355, 129 
N.Y. 449, 14 L..R.A. 643. 

6. N.Y.—People v. Rice, supra. 

7. Kan.—State v. Pratt County, 22 
P. 722, 42 Kan. 641. 

8. N.Y.—^People v. Rice, 29 N.E. 
365, 129 N.Y. 449, 14 L.R.A. 643. 

9. Neb.—State v. Clark, 32 N.W. 8, 
69 Neb. 702. 

20 C.J. p 204 note 96. 

10. Pa.—In re Returns from Her- 
minie Election Dist. of Sewickley 
Tp., Westmoreland County, 192 A. 
130, 326 Pa. 321. 

11. N.Y.—^Bonacker v. Chuckrow, 2 
N.Y.S.2d 266, 166 Misc. 171. 

12. Wash.—State ex rel. Pemberton 
V. Superior Court of Whatcom 
County, 83 P.2d 345, 196 Wash. 
468. 

13. TTnauthozlzed appeal as cev- 
tioraxi 

Where statute did not provide for 
appeal from order of return board 
refusing a recanvass appeal was' 
considered as if it were certiorari 
investing supreme court with juris¬ 
diction to consider alleged errors in¬ 
volving questions of law.—In re Pe¬ 
tition for Recanvass of Vote in Thir-, 


ty-Third Division, Thirty-Eighth 
Ward, Philadelphia, 176 A. 426, 317 
Pa. 151. 

CoxLclTLslveness of flndlaigs on eer- 
tloraid 

Findings of fact by board of state 
canvassers respecting an election are 
not conclusive in a certiorari pro¬ 
ceeding where there is no evidence to 
support them or where they are 
against necessary inference from 
facts.—^Easier v. Blackwell, 10 S.E. 
2d 160, 195 S.C. 15—Callison v. Pee¬ 
ples, 86 S.E. 635, 102 S.C. 256, Ann. 
Cas.l917E 46. 

14. R.I.—^Brereton v. Board of Can¬ 
vassers of City of Warwick, 177 A. 
147, 55 R.I. 623. 

15. R.I.—Collins v. Board of Can¬ 
vassers and Registration of City 
of Providence, 189 A. 7, 57 R.I. 
140. 

Statute applicable to city or town 
vote tabulation committee 

Section of statute providing for 
appeal from decision of special vote 
tabulation committee when dispute 
arises, although specifically ad¬ 
dressed to state special vote tabula¬ 
tion committee, is also applicable to 
city or town special vote tabulation 
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committee.—Collins v. Board of Can¬ 
vassers and Registration of City of 
Providence, supra. 

16. R.I.—Collins v. Board of Can¬ 
vassers and Registration of City 
of Providence, supra. 

17. Wis.—^Attorney General v. Ely, 
4 Wis. 420. 

18. Wash.—State v. Superior Court 
of King County, 244 P. 702, 138 
Wash. 488. 

20 C.J. p 204 note 2. 

Declaring result contrary to certlfl. 
cate of Inspeotlon 
Declaring result which was true 
result is not ground for contest! be¬ 
cause contrary to certificate of in¬ 
spectors.—City of Florence v. State, 
101 So. 462. 211 Ala. 617. 

Mannar of tabnlatioh 
Manner in which police jury tabu¬ 
lated votes was Immaterial, where 
tabulation and promulgation 'was 
found to be correct by actual count 
of votes under court order.—^Heine 
V. Jefferson Davis Parish Police Ju¬ 
ry, 135 So. 667, 172 La. 889. 
Irregularities and errors In conduct 
of election generally see supra. '§ 
214. 
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turns.^® Neither have their successors in office 
power to recanvass returns already canvassed by 
the old board.2® Where a canvass has been con¬ 
cluded under the statutory provisions for its conduct 
existing at the time, the legislature has no power 
to create a new tribunal with power to recanvass 
the election and to award possession of the office to 
another claimant.^i However, the fact that a board 
of canvassers canvasses part of the returns, de¬ 
clares the result, and adjourns sine die, does not de¬ 
prive it of authority or relieve it of the duty to re¬ 
assemble and canvass all the retums-22 After coun¬ 
ty canvassers have forwarded an abstract of votes 
for certain offices to the secretary of state to be 
canvassed by the state canvassing board, a change 
made subsequently by them in such abstract is a 
nullity, but there is nothing improper in their action 
in subsequently completing their duties by forward¬ 
ing abstracts of votes for other offices.23 

The opening of voting machines and the recan¬ 
vass of the vote cast thereon as a part of the pow¬ 
ers and duties of the canvassers on their original 
canvass of the returns is discussed supra § 237. 
The reexamination and recount of ballots and the 


opening of voting machines in contest or recount 
proceedings or on order of court is treated infra 
§§ 289-295. 

§ 240. Certificate of Election 

a. In general 

b. Validity and effect 

a. In G-eneral 

It is the duty of the proper officers -certifi¬ 

cate of electron to the person shown to have been electecF 
on the face of the returns. 

It is the duty of the canvassers, or other officers 
designated by statute, to issue a certificate of elec¬ 
tion to the person shown to have been elected on 
the face of the returns as canvassed.24 Being pri¬ 
marily ministerial in its nature,25 the duty may, in 
a proper case, be delegated and if the officers 
on whom the duty rests neglect or refuse to issue 
the certificate, they may be compelled to do so in 
appropriate judicial proceedings.27 The duty to 
issue a certificate, however, does not necessarily in¬ 
clude the power to execute it.^^ The issuance of 
the certificate should be based on the officers’ exam¬ 
ination of the returns,and not on opinions arbi- 


:rregularity in time or place of xian- 
yass see supra § 236 b. 

Id. Ga.—^Henderson v, Toung, 176 S. 
£!. 388, 391, 179 Ga. 540, quoting 
Corpus Juris —^Davls v. Warde, 118 
S.B. 378, 391, 166 Ga. 748, quoting 
Corpus Juris, and error dismissed 
44 S.Ct. 3, 263 U.S. 725, 68 L..Ed, 
143. 

W.Va.—State v. McComas, 125 S.E. 

816, 97 W.Va. 664. 

20 C.J. p 204 note 4. 

20. N'.Y.—^Morgan v. Quackenbush, 
22 Barb. 72. 

21. N.T.—^Metz v. Maddox, 82 N.E. 
507, 189 N.T. 460, 121 Am,S.R. 909, 
reversing 105 N.T.S. 702, 121 App. 
Div. 147. 

22. Colo.—Gray v. Huntley, 238 P. 
53, 77 Colo. 478—^Lehman v. Pet- 
tingell, 89 P. 48, 39 Colo. 258. 

Kan.—State v. Kearny County, 22 P. 
735, 42 Kan. 739. 

23 . Ill.—^People V. Sweitzer, 117 N. 
E. 625, 280 Ill. 436. 

24 . N.D.—Larkin v. Gronna, 285 N. 
W. 59, 69 N.D. 234. 

Okl.—State ex rel. Cameron v. Jones, 
25 P.2d 648, 166 Okl. 193. 

W.Va.—State v. Heatherly, 134 S.E. 
594, 695, 102 W.Va. 116, citing Cor¬ 
pus Juris —State v. Fitzpatrick, 102 
S.B. 111, 85 W.Va. 446-—State v. 
Board of Canvassers of City of 
Montgomery, 102 S.E. 104, 85 W.Va. 
440. 

20 C.J. p 205 note 11. 

Duty not dlscretionjBrry 
Under statute providing for issu¬ 


ance of certificates of election to 
those elected as representatives In 
congress, governor has no discretion 
except to issue the certificates to 
those entitled thereto.—^Keogh v. 
Homer, D.C.IIL, 8 F.Supp. 933. 
Candidate voted for under two names 
Where total vote accorded to can¬ 
didate for school district trusteeship 
under two variants of his name ex¬ 
ceeded vote for any opponent, board 
of education was required to issue 
commission to candidate, notwith¬ 
standing that certified returns split 
his vote between the two variant 
names.—^Ramsey v. Mlngledorff, 184 
S.E. 322, 181 Ga. 803. 

Staying issuance 

Where certificate has been execut¬ 
ed, its issuance and delivery can¬ 
not be halted by stay in proceedings 
for order permitting inspection of 
voting machines.—In re Kernochan, 
269 N.Y.S. 293, 149 Misc. 814. 
Vacancy filled by county committee 
The board of elections of the city 
of New York is not, however, re¬ 
quired to issue a certificate of elec¬ 
tion where a vacancy is filled by the 
Democratic county committee.—Ap¬ 
plication of Kelly, 21 N.Y.S.2d 619, 
174 Misc. 1085, affirmed 20 N.Y.S.2d 
1007, 259 App.Div. 893. 

25. Mass.—^Hitchcock v. Board of 
Examiners of Hampshire County, 
16 N.E.2d 678, 301 Mass. 170— 
Madden v. Board of Election Com'rs 
of City of Boston, 146 N.E. 280, 
251 Mass. 95. 

Tex.—Beeler v. Loock, Civ.App., 135 
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S.W.2d 644, error dismissed— 
Orth V. Benavides, Civ.App., 125 
S.W.2d 1081, error dismissed. 

26. Minn.—Crowell v. Lambert, 10’ 
Minn. 369. 

Dellveiy of copy 

Board of canvassers may delegate 
duty of delivering copy of certifi¬ 
cate to successful candidate.—Rob¬ 
erts V. Stumbo, 12 S.W.2d 1110, 227 
Ky. 334. 

27- Mass.—Madden v. Board of 
Election Com’rs of City of Boston, 
146 N.E. 280, 251 Mass. 95. 
Violation of Corrupt Practice Act as’ 
preventing Issuance see supra § 
216. 

Sufficiency of complaint 
Failure to allege that there were 
two vacancies In office of justice of 
peace did not render insufficient com¬ 
plaint in suit to compel canvassers- 
to certify as elected person receiving 
' second largest number of votes.— 
State V. Grange, 165 N.E. 239, 200 
Ind. 506. 

28. Ariz.—Campbell v. Hunt, 162 P- 
882, 18 Ariz. 442. 

20 C.J. p 205 note 12. 

29. Mass.—^Hitchcock v. Board of 
Examiners of Hampshire County, 
16 N.E.2d 678, 301 Mass. 170. 

On recount of ballots, no attack 
on their integrity having been made, 
certificate of election issued by board 
of canvassers must be based on re¬ 
sult of its recount of the ballots.— 
State V. McComas, 125 S.E. 816, 97 
W.Va. 664. 
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trarily arrived at,30 or findings of fact as to the 
conduct of the election officers.^^ The time for is¬ 
suance is sometimes, but not always, regulated by 
statute.32 Unless the statute provides otherwise, 
the authority of the proper officers in issuing a cer¬ 
tificate of election is limited to certifying that the 
successful candidate has been elected state¬ 

ment in the certificate as to the term of office is 
without effect,although sometimes required.^S Jn 
the absence of a contrary statute, the certificate 
need not specify the time within which the person 
elected should qualify.^® Where a person is entitled 
to a certificate of election, he is not required to in¬ 
stitute contest proceedings merely because a void 
certificate has been issued to his opponent.®^ An 
entry made in the record of the canvassing board 
showing that it had declined to issue a certificate 
of election is in no sense a certificate of election.^S 

Dispute as to vacancy in office. Where there is a 
dispute as to whether a vacancy exists, the can¬ 
vassers should issue their certificate to the candi¬ 
date entitled thereto on the face of the returns leav¬ 
ing the question of vacancy to be decided by a com¬ 
petent tribunal.3^ 

Conflicting certificates. Where canvassers award 
certificates of even date to opposing candidates, the 
court must determine on the merits who is entitled 
to the office.^® After a board of canvassers has 
completed the count and awarded a certificate of 
election, another certificate of election awarded to 
an opposing candidate based on a voluntary recan¬ 


vass by the board is a nullity.^^ 

Election on proposition. In the nature of things 
there cannot be a successful candidate in an elec¬ 
tion on a measure or proposition and therefore 
there is no one to whom a certificate of election 
may be awarded'*^ Some courts hold that a can¬ 
vassing board is without power to declare whether 
or not a public question has been carried and that 
their power is confined to a certification of the num¬ 
ber of votes cast for and against the proposition 
but where the statute under which the election is 
held provides that the result shall be determined in 
accordance with the laws governing general elec¬ 
tions for offices, a statement or certificate declaring 
the result of the election carries with it a like force 
as a certificate of election furnished to the success¬ 
ful candidate for an office.'*^ A certificate which 
states the total number of votes polled and shows 
that a majority thereof was cast for the proposi¬ 
tion submitted is sufficient without stating that the 
votes so cast were legal votes.^® 

b. Validity and EjQTect 

To be valid and effective, a certificate of eiection 
must be issued by a duly authorized officer or board, and 
the person certified as elected must be alive. When 
validly executed, such a certificate proves prima facie 
the facts stated therein and on coliateral attack it Is 
conclusive. 

It is essential to the validity and eflfectiveness of 
a certificate of election that it be issued by a duly 
authorized officer or board,46 and that the person 
certified as elected be a living person.^ 7 a certifi- 


30. W.Va.—State v. McComas, su¬ 
pra. 

31. Mass.—^Hitchcock v. Board of 
Examiners of Hampshire County, 
16 N.E.2d 678, 301 Mass. 170. 

32. Applicability of partlciUar stat¬ 
ute 

A statute providing that when any 
person is elected to an office by the 
voters of a county not to be com¬ 
missioned by the governor, and the 
election is not contested, the clerk of 
the court shall, after ten and with¬ 
in twenty days from the time the 
board of canvassers have made their 
return, make out and deliver on de¬ 
mand to such person a certificate of 
his election, does not apply to the 
case of a township trustee, and he 
may Qualify within ten days.—De 
Armond v. State, 40 Ind. 469. 

33. Ohio.—State v. Pattison, 76 N.B. 
946, 73 Ohio St. 305. 

34b Ind.—Heathco v. State ex rel. 
Addison, 199 N.E. 260, 209 Ind. 
667. 

Ohio.—State v. Pattison, 76 N.E. 

946, 73 Ohio St. 305. 

35. N.D.—Larkin v. Gronna, 285 N. 
W. 59, 69 N.D. 234. 


36. Mont.—State v. Callow, 254 P. 
187, 78 Mont. 368. 

37. Tenn.—State ex rel. Pike v. 

Hammons, 63 S.W.2d 660, 166 

Tenn. 469. 

38. Ky.—Childress v. Pinson, 100 
S.W. 278. 30 Ky.L. 767. 

39. Pa.—In re Twenty-fifth Ward, 
17 Wkly.N.C. 373—In re Brightly, 
14 Wkly.N.C. 208—In re Nine¬ 
teenth Ward, 11 Wkly.N.C. 268. 

40. Pa.—^Thompson v. Ewing, 1 
Brewst. 67. 

41. Mo.—^Bowen v. Hixon, 45 Mo. 
340. 

Va.—Kidd v. Moore, 146 S.E. 287, 
152 Va. 139. 

42. Ky.—^Denton v. Pulaski Coun¬ 
ty, 185 S.W. 481, 170 Ky. 33. 

43. Ky.—^Denton v. Pulaski Coun¬ 
ty, supra. 

44. Mo.—State v. Prather, 41 Mo. 
App. 451. 

45. Ill.—^People v. Walker, 154 Ill. 
App. 3. 

46. Ky.—Doss v. Howard, 202 S. 
W. 888. 180 Ky. 413. 
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Certificate issued at special meet¬ 
ing of board of canvassers called 
without* notice to all the members 
is void, where all members do not 
consent to issuance.—^Roberts v. 
Stumbo, 12 S.W.2d 1110, 227 Ky. 
334. 

Officers authorized to issue certifi¬ 
cate under facts 

(1) Governor.—^Keogh v. Horner, 
D.C.I11., 8 P.Supp. 933. 

(2) Secretary of State.—Larkin v. 
Gronna, 285 N.W. 59, 69 N.D. 234. 

(3) County auditor.—Crowell v. 
Lambert, 10 Minn. 369. 

(4) Village clerk.—Village of Ma¬ 
rion V. C. A. Finch Lumber Co., 201 
N.W. 837, 52 N.D. 32. 

Officers not authorized to issue cer¬ 
tificate under facts ' 

(1) County clerk.—^People v. 
Sweitzer, 161 N.E. 730, 330 Ill. 426. 

(2) Election commissioners.—^Da¬ 
vis V. Pendleton, 68 S.W.2d 416, 252 
Ky. 838—^Whitaker v. Reynolds, 27 
S.W.2d 672, 234 Ky. 127.' 

47. Mass.—Madden v. Board of' 
Election Com'rs of City of Boston, 
146 N.E. 280, 251 Mass. 95. 
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cate issued under duress of threats of violence is 
void.^8 When validly executed and issued, such 
a certificate stands as prima facie proof of the facts 
stated therein and operates to place the burden of 
proving the contrary on him who alleges it.^® Thus 
such a certificate, when valid on its face, is prima 
facie evidence that the holder is entitled to the of¬ 
fice,®® and as such may be sufficient, under the rules 
discussed in the C.J.S. title Officers § 78, also 46 
CJ. p 1010 note 35-p 1011 note 41, to entitle him to 
possession of the office pending judicial determina¬ 
tion of his right thereto. Under some authorities, 
a certificate of election may be prima facie evidence 
that the holder is entitled to the office even though 
the certificate was wrongfully issued,®^ and al¬ 
though the ballots have been tampered with after 
being deposited in the ballot box.®^ The presump¬ 
tion is overcome, however, where it is shown to 
have been based on tally sheets which had been 
tampered with;®^ and a certificate is not prima 
facie evidence where it is irregular on its face, as 
where it is not issued by the proper officer,®4 where 
it is signed by only one of the inspectors,®® where 


it shows that the person to whom it was issued was 
in fact not elected®® where two certificates are is¬ 
sued to two persons for the same office,®*^ or where 
the certificate- does not show the office to which the 
candidate was elected.®® 

Except on collateral attack, the certificate is pri¬ 
ma facie evidence only.®® Hence, in case of. a con¬ 
test or proceedings in the nature of a quo warran¬ 
to, the relator may go behind the certificate into 
the facts.®® The right to an elective office is ulti¬ 
mately decided by the number of legal votes re¬ 
ceived at the election, not by the certificate of the 
returning officer,®i and this is so even though the 
certificate is issued under a mandate from the 
court.®® Hence, it may always be shown that the 
person to whom the certificate was issued was not 
in fact elected to the office.®® 

In an election on some proposition submitted to 
the vote of the people, the certificate of the result 
made by the canvassing officers is open to investi¬ 
gation in the courts,®^ although it has been held 
that in such elections the certificate is conclusive 


48. Tenn.—State ex rel. Pike v. 

Hammons, 63 S.'W.Sd 660. 166 

Tenn. 469. 

49. N.C.—Cohoon v. Swain, 5 S.B. 
2d 1, 216 N.C. 317. 

50. Ga.—Cowart v. City of Way- 
cross, 126 S.E. 476, 159 Ga. 589. 

Ind.—State ex rel. Nicely v. Wildey, 
197 N.E. 844, 209 Ind. 1—Rule v. 
State ex rel. Dickinson, 194 N.E. 
151, 207 Ind. 646—State ex rel. 
Schrage v. Boyle, 190 N.E. 743, 
206 Ind. 574~McGuirk v; State. 
169 N.E. 521, 201 Ind. 650. 

Ky.—Marilla v.. Ratterman, 273* S, 
W. 69, 209 Ey. 409—Bingham v. 
Johnson, 237 S.W. 1077, 193 Ky. 
753—Craft v. Davidson, 224 S,W. 
1082. 189 Ey. 378. 

Minn.—Doyle v. Ries, 286 N.W. 480, 
205 Minn. 82. 

Mont.—State v. District Court of 
Fourth Judicial District, 86 P.2d 
6. 8, 107 Mont. 370, citing Corpus 
Juris—Gervais ' v. Rolfe, 187 P. 
899. 57 Mont. 209. 

N.J.—In re Hunt, 191 A. 437, 15 IT. 
J.Misc. 331. 

N.M.—Madrid v. Sandoval. 13 P.2d 
877. 881, 36 N.M. 274, citing Cor¬ 
pus Juris—^Jaramillo v. State. 260 
P. 729, 32 N.M. 20. 

N.C.—Cohoon v. Swain, 5 S.B.2d 1, 
216 N.C. 317. 

N.D.—State ex rel. Sathre v. Byrne, 
258 N.W. 121, 126, 65 N.D. 283, 
citing Corpus Juris. 

Ohio.—State v. Babst, 128 N.E. 140, 
101 Ohio St. 275. 

Okl.—O’Brien v. Gassoway, 256 P. 
929, 125 Okl. 97. 


Tenn.—Churchwell v. White, 106 S. 
W.2d 225, 171 Tenn. 643—Hagan 

V. Henry, 76 S.W.2d 994, 168 Tenn. 
223—Brown v. Hows, 40 S.W.2d 
1017, 163 Tenn. 138, rehearing de¬ 
nied 42 S.W.2d 210, 163 Tenn. 178 
—Barham v. Denison, 17 S.W.2d 
692, 694, 159 Tenn. 226, .citing Cor¬ 
pus Juris—^Morrison v. Buttram, 
290 S.W. 399, 154 Tenn. 679. 

Wash,—Smith v. Baughman, 76 P.2d 
1022, 194 Wash. 78. 

20 C.J. p 250 note 68—46 C.J. p 1007 
note 94. 

No presumption as to eligiMlity 
Since the canvassing board mere¬ 
ly tabulates and certifies the re¬ 
turns, and has no power to pass 
on the eligibility 'of the person to 
whom a certificate is issued, the 
certificate raises no presumption of 
his eligibility to the office.—^Dorain 
v. Walters, 116 S.W.‘ 313, 132 Ky. 
54. 

51. Mich.—^People v. Miller, 16 

Mich. 66. 

20 C.J. p 250 note 69. 

52. Ky,—Galloway v. Bradburn, 82 
S.W. 1013, 119 Ky. 49, 26 Ky.L. 
977. 

53. Ark.—Dodd v. Gower, 62 SW.2d 
1, 187 Ark. 717. 

54. Md.—Spltzer v. Martin, 100 A. 
739, 130 Md. 428. 

55. Wis.—State v. Conness, 82 N. 

W. 288, 106 Wis. 425. 

56. Ill.—Haggard v. People, 130 
Hl.App, 211. 

NT.—Hartt v. Harvey, 32 Barb. 55, 
10 Abb.Pr. 821. 
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57. Cal.—People v. Davidson, 83 P. 

161, 2 CahApp. 100. 

Va.—Kidd v. Moore, 146 S.E. 287, 
152 Va. 139. 

56. Ala.—Baker v. Conway, 108 So. 
18, 214 Ala. 356. 

55. Ala.—Head v. Hood, 107 So. 
854, 214 Ala. 353—Carnley v. 
Moore, 106 So. 604, 214 Ala. 114. 
Ga.—Cowart v. City of Waycross, 
126 S.B. 476, 169 Ga. 589. 

ND.—McDonald v. Koths, 249 NW. 
706, 63 ND. 716. 

Tenn.—Curtis v. State, 43 S.W. 2d 
391, 163 Tenn. 220—Brown v. 
Hows, 40 S.W.2d 1017, 163 Tenn. 
138, rehearing denied 42 S.W.2d 
210, 163 Tenn. 178. 

Tex.—Leslie v. Griffin, Civ.App., 23 
S.W.2d 535, reversed on other 
grounds, Com.App., 25 S.W.2d 820. 
20 C.J. p 260 note 72—46 C.J. p 1007 
note 97. 

00. Tex.—Henderson v. Albright, 34 
S.W. 992, 12 Tex.Civ.App. 368. 

20 C.J. p 250 note 73. 

61- Ala.—Groom v. Taylor, 178 So. 
33, 235 Ala. 247. 

Tenn.—Curtis v. State, 43 S.W.2d 
391, 103 Tenn. 220. 

Tex.—Beeler v. Loock, Civ.App., 135 
S.W. 2d 644, error dismissed. 

20 C.J. p 250 note 74. 

02. Ala.—Reid v. Moulton, 61 Ala. 
255. 

03. Tenn.—Curtis v. State, 43 S.W. 

2d 391, 163 Tenn. 220. 

20 C.J. p 250 note 76. 

64. Ky.—Riggs v. Stevens, 17 S.W. 
1016, 92 Ky. 393, 13 Ky.L. 631. 
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until in some legitimate and conclusive way the 
election has been declared void or the result of it 
has been changed.®® On the other hand, when the 
return of an election on some proposition shows 
on its face that the canvass was incomplete, the 
certificate is not even prima facie evidence of the 
result of the election in all the precincts of the 
county.®® 

On collateral attach. On all questions arising col¬ 
laterally, a certificate of election is conclusively pre¬ 


sumed to be correct;®*^ and hence it must stand un¬ 
til set aside by a competent tribunal in a proceeding 
in which its validity is directly attacked.®® Its va¬ 
lidity cannot be questioned in an application for a 
mandamus to compel the issuance of a certificate of 
election to another person,®® and where the law re¬ 
quires the person , to be commissioned,70 the effect 
of a commission is the same as the certificate of 
election,7l both simply constituting official notice of 
the election or appointment of the person named 
therein.*^® 


xn. VOTE NEOESSAET TO CHOIOE 


§ 241. Plurality 

In the absence of a statute to the contrary, a plural¬ 
ity of votes is sufficient to elect. 

As the term is used in elections, a plurality is the 
number of votes received by one candidate, in ex¬ 
cess of those received by either one of two or more 
other candidates, and not a majority over both. 
Hence, as the term is thus used, there can be no 
plurality where there are but two candidates, or but 
two ways of voting on a proposition.^® In the ab¬ 
sence of a statute or constitutional provision ex¬ 
pressly requiring more, a plurality of votes is suf¬ 
ficient to elect.74 A fortiori, in the absence of any. 
provision in the constitution requiring a civil officer 
to be elected by a majority of votes, a state legisla¬ 


ture may lawfully provide that a plurality of votes 
shall be sufficient to elect any officer.*^® Also, a pro¬ 
vision in a state constitution requiring a majority 
to dect does not control the action of the legisla¬ 
ture in this regard .so far as the election of mem¬ 
bers of congress and presidential electors is con¬ 
cerned.*^® 

§ 242. Majority 

It is a fundamental principle of popular government 
that the legally expressed will of the majority must pre- 
vail in elections. 

It is a fundamental principle of popular govern¬ 
ment that in elections the will of the majority, ex¬ 
pressed in the manner authorized by law, must pre- 
vail,*^*^ unless the constitution otherwise provides.^® 


65w Md.—Crouse v. State, 57 Md. 
327. 

66. N.D.—State v. Thompson. 139 
N.W. 960, 24 N.D. 273. 

20 C.J. p 251 note 81. 

67. Ala.—Baker v. Conway, 108 So. 
18, 20. 214 Ala. 356, quotinff Cor¬ 
pus Juris. 

N.D.—State ex rel. Sathre v. Byrne, 
258 N.W. 121, 125, 65 N.D. 283, 
quoting Corpus Juris. 

W.Va.—McKim v. Brast, 117 S.B. 

875, 94-W.Va. 122. 

20 C.J. p 251 note 82. 

68. Ala.—Baker v. Conway, 108 So. 

18, 20, 214 Ala. 356, quoting Cor¬ 
pus Juris—^Head v. Hood, 107 So. 
854, 214 Ala. 353—Carnley v. 

Moore, 106 So. 604, 214 Ala. 114. 

Ind.—^Rule v. State ex rel. Dickin¬ 
son, 194 N.E. 151, 207 Ind. 546— 
State ex rel. Schrage v. Boyle, 190 
N.B. 743, 206 Ind. 574. 

Minn.—Doyle v. Ries, 285 N.W. 480, 
205 Minn. 82. 

N.C.—Cohoon v. Swain, 5 S.E.2d 1, 
216 N.C. 317. 

■ N.D.—State ex rel. Sathre v. Byrne, 
258 N.W. 121, 125, 65 N.D. 283, 
quoting Corpus Juris. 

Wash.—Smith v. Baughman, 76 P.2d 
1022, 194 Wash. 78. 

20 C.J. p 251 note 83. 


89. Wis.—State v. Kersten, 95 N.W. 

120, 118 Wis. 287. 

20 C.J. p 251 note 84. 

TOl Ga.—Corbitt v. McDaniel, 2 S. 

• B. 692, 77 Ga. 644. 

71. Cal.—^Wilson v. Fisher, 82 P. 
421, 148 Cal. 13. 

La.—State v. Jackson, 27 La.Ann. 
541. 

72. Cal.—^People v. Shaver, 59 P. 
784, 127 Cal. 347—People v. Per¬ 
kins, 26 P. 245, 85 Cal. 509. 

73. Idaho.—Green v. State Bd. of 
Canvassers, 47 P. 259, 5 Idaho 130, 
95 Am.S.R. 169. 

74b Ky.—Tabor v. Webb, 13 S.W.2d 
758, 227 Ky. 611. 

Tenn.—State ex rel. Thompson v. 
Carr, 59 S.W.2d 509, 510, 166 T.enn. 
68, quoting Corpus Juris. 

20 C.J. p 205 note 26. 

When it becomes impracticable to 
ascertain will of majority, will of 
plurality prevails.—^Derrlnge v. Don¬ 
ovan, 162 A. 439, 308 Pa. 469. 

Special election to IIU vacancy 

In the absence of a contrary stat¬ 
utory provision, a plurality of votes 
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was sufficient to elect a candidate 
at a special election to fill a vacancy 
in the office of councilman for a par¬ 
ticular ward, and although no can¬ 
didate received a majority of the 
votes cast, a run-off election be¬ 
tween the two highest candidates 
was not required nor authorized.— 
State ex rel. Thompson v. Carr, 59 
SW.2d 509, 166 Tenn. 68. 

76. R.I.—In re Plurality Elections, 

8 A. 881, 15 R.I. 617. 

76. R.I.—^In re Plurality ElectionSr 
supra. 

20 C.J. p 205 note 28. 

77. Fla.—State ex rel. Davis v. 
Howell, 132 So. 647, 101 Fla. 656. 

Ky.—Marilla v. Ratterman, 273 S.W. • 

69. 209 Ky. 409. 

Ohio.—State ex rel. Kopp v. Black¬ 
burn, 8 N.E.2d 434, 132 Ohio St. 
421. 

Okl.—Thomas v. Reid, 285 P. 92, 142 
Okl. 38. 

Pa.—^Derringe v. Donovan, 162 A- 
^439, 308 Pa. - 469—In re sSnod- 

grass's Contested Election. 29 Pa. 
Dist. 662, 49 Pa.Co. 39. 

7a Okl.—Thomas v. Reid, 286 P. 
92, 142 Okl. 38. 
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Constitutional provisions requiring a majority vote 
may be so worded as to require an affirmative as¬ 
sent to be given by the requisite majority of all 
those entitled to vote.*^® Generally, however, such 
a provision is construed to mean that the election 
shall be decided by the required majority of the 
votes actually cast,80 irrespective -of the number of 
persons entitled to vote,^! since qualified electors 
who fail to vote are presumed to acquiesce in the 
expressed will of the majority of those who do.^^ 

Where a proposition is submitted at a general 
election, a question sometimes arises as to whether 
a majority of those participating in and voting at 
such election, or merely a majority of those voting 
on the particular proposition, is required to adopt 
the measure. The determination of such question 
must necessarily depend on the construction of the 
statute under which the particular election is held.88 
The rule under some statutes,^^ as, for example, a 
statute requiring the proposition to be submitted at 
a general election, ^5 jg that the proposition must re¬ 
ceive the required majority of the votes of the per¬ 
sons who participate in the election and vote for 


any candidate or on any proposition, regardless of 
whether or not they vote on the particular propo¬ 
sition. Under other statutes, however, the propo¬ 
sition is carried if it receives the specified majori¬ 
ty of the votes actually cast on the proposition.^^ 
Ballots which have been cast, but which on account 
of their marking or other reason cannot be counted 
as votes, should be excluded from the aggregate 
number of votes and not be considered in deter¬ 
mining whether the proposition has received the 
requisite majority unless the statute under which 
the proposition is submitted is so worded as to re¬ 
quire the consideration of all ballots cast, whether 
valid or invalid, in determining the percentage of 
the vote necessary to carry the proposition. 

A statutory requirement that an officer shall be 
elected by a majority of the votes cast means a ma¬ 
jority of those cast for a candidate for that office.^^ 

Preferential voting. The courts will give effect 
to the terms of statutory, provisions relating to the 
preferential’ system of voting, and will not con¬ 
strue the word “majority” to mean plurality.90 


79- Wash.—State v. Gaines, 241 P. 
12, 136 Wash. 610. 

20 C.J, p 207 note 37. 

80, N.D.—Tracy v. Barnes County, 
289 N.W. 377, 69 N.D. 602. 

20- C.J. p 206 note 30. 

81. XJ.S.—^Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Va., 57 S. 
Ct. 592, 300 U.S. 615, 81 L.Ed. 789, 
affirming, C.C.A., Virginian Ry. 
Co. v. System Federation No. 40, 
Railway Employees Department of 
American Federation of Labor, 84 
F.2d 641, affirming, D.C., System 
Federation No. 40, Railway Em¬ 
ployees Department of American 
Federation of Labor v. Virginian 
Ry. Co., 11 F.Supp. 621, certiorari 
granted Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Railway 
Employees Department of Ameri¬ 
can Federation of Labor, 57 S.Ct. 
43. 299 U.S. 529, 81 L.Ed. 389. 

Colo.—^Weybright v. Klein, 92 P.2d 
734, 735, 104 Colo. 590, citing Cor- 
'puB Juris. 

20 C.J. p 206 notes 35, 36. 

88. U.S.—Virginian Ry. Co. v. Sys¬ 
tem Federation No. 40, Vgu, 67 
S.Ct. 592, 300 U.S. 515, 81 L.Ed. 
789, affirming, C.C.A., Virginian 
Ry. Co. V. System Federation No. 
40, Railway Employees Depart¬ 
ment of American Federation of 
Labor, 84 P.2d 641, affirming, D. 
C., System Federation No. 40, 
Railway Employees Department ^f 
American Federation of Labor v. 
Virginian Ry. Co., 11 F.Supp. 621, 
certiorari granted Virginian Ry. 
Co. V. System Federation No. 40, 


Railway Employees Department of 
American Federation of Labor, 57 
S.Ct. 43, 299 U.S. 529, 81 L.Ed- 
389—^National Labor Relations 
Board v. Whittier Mills Co., C.C. 
A., Ill P.2d 474. 

Colo.—^Weybright v. Klein, 92 P.2d 
734. 104 Colo. 590. 

Ind.—In re Todd, 193 N.E. 865, 208 
Ind. 168. 

20 C.J. p 205 note 29. 

83. Ind.—South Bend v. Lewis, 37 
N.E. 986, 138 Ind. 512. 

84. Cal.—People ex rel. Smith v. 
City of Woodlake, 106 P.2d 71, 73, 
41 Cal.App.2d 243, citing Corpus 
Juris. 

20 C.J. p 207 note 39. 

85. Ind.—In re Todd. 193 N.B. 865, 
208 Ind., 168. 

Neb.—Thurston County Farm Bu¬ 
reau V. Thurston, 287 N.W. 180, 
184, 136 Neb. 575, quoting Corpus 
Juris. 

20 C.J. p 207 note 39. 

“Many of the courts make a dis¬ 
tinction between propositions which 
'may be’ submitted at general elec¬ 
tions and those which ‘are required* 
to be submitted at general elections, 
holding that the rule, that the ma¬ 
jority vote must be a majority of 
all those cast at the election, ap¬ 
plies only where the proposition 
must be submitted at a general elec¬ 
tion.**—Thurston County Farm Bu¬ 
reau V. Thurston, 287 N.W. 180, 185, 
136 Neb. 576. 

86. Ind.—In* re Todd. 193 N.E. 866, 
208 Ind. 168. 

20 C.J. p 207 note 38. 
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87. Wash.—State v. Clausen, 130 P. 
479, 72 Wash. 409, 45 L.R.A..N.S.. 
714. 

20 C.J. p 207 note 40. 

88b Minn.—Smith v. Renville Coun¬ 
ty, 65 N.W. 956, 64 Minn. 16. 

89. Ky.—McNees v, McGill, 4 Ky.L. 
632. 

Plurality as sufficient to elect see 
supra § 241. 

Komioation by majority as election 

(1) The statute of Hawaii which 
provides that a person receiving the 
greatest number of votes at a pri¬ 
mary as a candidate of a party for 
an office shall be the candidate of 
the party at the following election 
contains a proviso that any candidate 
receiving the votes of a majority 
of the registered voters voting of 
the district in which he is *a candi¬ 
date shall be thereby duly and legal¬ 
ly elected for the office for which he 
is a candidate at the primary. The 
proviso is not confined to cases 
where but one person can be elected, 
but applies also in cases where there 
are more offices than one to be 
filled.—Akina v. Kai, 22 Hawaii 620. 

(2) The proviso, however, cannot 
legally apply to candidates for mem¬ 
bership in the legislature, the or¬ 
ganic act having otherwise provided 
for the election of members of the 
legislature at a general election on 
another date.—Cooke v. Thayer, 22 
Hawaii 247. 

90b Mich.—Garneau v. Cadillac 
Commn., 148 N.W. 380, 182 Mich. 
91. 
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While a statute which provides that if no candidate 
has a majority of the first ’choice votes, then the 
second choice votes shall be added and if no candi¬ 
date has a majority of the first choice and second 
choice votes combined, then the ofiice shall be filled 
by another election, on its face provides for two 
elections, it is in fact but one election, in two stag¬ 
es; and if a candidate receives the required ma¬ 
jority in the first election, the second election is un¬ 
authorized and without effect^i 

§ 243. Next Highest Vote 

The fact that a plurality or a majority of the votes 
are cast for an ineligible candidate does not generally en¬ 
title the candidate receiving the next highest number 
of votes to be declared elected. 

It is a fundamental idea in all republican forms 
of government that no one can be declared elected 
and no measure can be declared carried, unless he 
or it receives a majority or a plurality of the legal 
votes cast in the election.^^ Accordingly, the gen¬ 
eral rule is that the fact that a plurality or a ma¬ 
jority of the votes are cast for an ineligible candi¬ 
date at a popular election does not entitle the can¬ 


didate receiving the next highest number of votes to 
be declared elected.93 Jn such case the electors 
have failed to make a choice and the election is a 
nullity.^^ The general rule does not apply, how¬ 
ever, where the votes cast for the ineligible candi¬ 
date are regarded as void 5 and an apparent ex¬ 
ception to the rule is recognized in some,®® although, 
not other,®7 jurisdictions, where the electors vote 
for a person whom they know to be disqualified or 
ineligible. In such a case their votes are said to 
be worthless and not to be counted and the candi¬ 
date receiving the next highest vote may be de¬ 
clared elected.®® Where a candidate, who has re¬ 
ceived the majority of votes in a general election 
becomes incapacitated to assume the office by rea¬ 
son of violations of the Corrupt Practices Act, the 
court must declare the office vacant and to be filled 
in the manner provided by law.’®® That portion of 
a Corrupt Practices Act which declares that on a 
violation of its provisions by the successful candi¬ 
date, the candidate who has received the next high¬ 
est number of votes shall be declared elected is un¬ 
constitutional and void.l 


91. Ala.—Groom v. Taylor, 178 So. 
33. 235 Ala. 247. 

92. Ky.—Marilla v. Ratterman, 273 
S.W. 69. 209 Ky. 409. 

La.—Payne v. Gentry, 90 So. 104, 
149 La. 707. 

N.T.—People ex rel. Stalter v. Lynch, 
217 N.T.S. 729, 128 Misc. 36, re¬ 
versed on other grounds 219 N.Y. 
S. 729, 219 App.Div, 1, affirmed 
157 N.B. 847, 245 N.Y. 534. 

N.D.—Casselton Reporter v. The 
Fargo Forum, 261 N.W. 549, 551, 
65 N.D. 681, quoting Corpus Juris. 
Pa.—Derringe v. Donovan, 162 A. 439, 
440, 308 Pa. 469, quoting Corpus 
Juris. 

R.I.—^Dupre v. St. Jacques, 153 A. 

240, 51 R.L 1*89. 

20 C.J. p 207 note 42. 

Ballot erroneously instructing vot¬ 
ers 

Where, although two positions as 
justice of .the peace were open, elec¬ 
tors were notified that only one jus¬ 
tice was to be elected, ballot in¬ 
structed electors to vote for not more 
than one, and no elector voted for 
more than one candidate, second high 
candidate was not entitled to office.— 
Heifner v. State ex rel. Johnson, 1 
N.E.2d 146, 131 Ohio St. 13. 

93. Ark.—State ex rel. Robinson v. 
Jones, 108 S.W.2d 901, 194 Ark. 
445—Collins v. McClendon, 5 S.W. 
2d 734, 177 Ark. 44. 

Ind.—Fields v. Nicholson, 150 N.B. 
53, 56, 197 Ind. 161, citing Corpus 
Juris. 

Ky.—Pratt v. Adams, 65 S.W.2d 91, 
251 Ky. 381—Morgan v. Adams, 63 
S.W.2d 479, 250 Ky. 44i. J 

29 O.J.S.-23 


La.—^Payne v. Gentry, 90 So. 104, 149 
La. 707. 

Mo.—State, on Inf. of McKittrick, v. 
Cameron, 117 S.W.2d 1078, 342 Mo. 
830/ 

N.Y.—People ex rel. Stalter v. Lynch, 
219 N.Y.S. 52, 219 App.Div. 1, re¬ 
versing 217 N.Y.S. 729, 128 Misc. 
36, and affirmed 157 N.B. 847, 245 
N.Y. 534. 

N.D.—Casselton Reporter v. The 
Fargo Forum, 261 N.W. 549, 65 N. 
D. 681. 

Ohio.—Mehling v. Moorehead, 14 N. 
B.2d 15, 133 Ohio St. 395—State ex 
rel. Cox V. Riffle, 9 N.B.2d 497, 132 
Ohio St. 546—State ex rel. Haff v. 
Pask, 186 N.B. 809, 126 Ohio St. 
633. 

Wis.—State v. Kohler, 228 N.W. 895, 
200 Wis. 618, 69 A.L.R. 348—State 
- V. Cameron, 192 N.W. 374, 179 Wis. 
405. 

20 C.J. p 207 note 43. 

In Georgia 

(1) The text rule has been recog¬ 
nized and applied in the earlier 
cases.—Dobbs v. Buford, 57 S.E. 777, 
128 Ga. 483, 11 Ann.Cas. 117—Cro- 
vatt V. Maaon, 28 S.B. 891, 101 Ga. 
257—State v. Swearingen-, 12 Ga. 23. 

(2) In a more recent case, howev¬ 
er, the supreme court of Georgia held 
that an eligible candidate who re¬ 
ceived less'votes than his ineligible 
opponent was elected.—Pearson v. 
Lee, 160 S.B. 369, 173 Ga. 496. 

94i La.—Payne v. Gentry, 90 So. 
104, 149 La. 707. 

Wis.—State v. Kohler, 228 N.W. 895, 
200 Wis. 518, 69 A.L.R. 348. 

20 C.J. p 208 note 44. j 
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95. Ky.—Lewis v. Mosely, 286 S.W. 
793, 215 Ky. 573. 

candidate’s name illegally on ballot 

(1) So, in Kentucky, votes for one 
whose name is wrongfully placed on 
ballot cannot be counted, and candi¬ 
date having majority without count¬ 
ing them must be declared elected. 
—^Ledford v. Hubbard, 292 S.W. 345, 
219 Ky. 9—Lewis v. Mosely, 286 S. 
W. 793, 215 Ky. 673. 

(2) The rule is otherwise in Lou¬ 
isiana however, where the wrongful 
placing of a candidate’s name on the 
ballot will not be permitted to put 
the candidate receiving a minority of 
the votes in office.—Payne v. Gentry, 
90 So. 104, 149 La. 707. 

oe, Tex.—^Dunagan v. Jones, Civ. 
App., 76 S.W.2d 219, 222, citing 
Corpus Juris. 

Wis.—State v. Kohler, 228 N.W. 895, 
200 Wis. 518, 69 AL.R. 348. 

20 C.J. p 208 note 45. 

Knowledge essential to application 
of rule 

In absence of proof that voters 
knew candidate to be ineligible, can-* 
didate receiving less number of votes 
is not entitled to office.—^Fields v. 
Nicholson, 150 N.B. 53, 197 Ind. 161. 
97. Ky.—^McKinney v. Barker, 203 
S.W. 303, 180 Ky. 526, L.R.A.1918B 
581. 

N.D.—Woll V. Jensen, 162 N.W. 403, 
36 N.D. 250, Ann.Cas.l913B 982. 

9a Wis.—State v. Kohler, 228 N.W. 

895, 200 Wis. 518, 69 A.L.R. 348. 

20 C.J. p 208 note 45. 

99. Ky.—Brewer v. Compton, 122 S.' 

W.2d 1024, 276 Ky. 53. 

1. Ky.—Creech y. Fields, 124 S.W.2d 
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Death of candidate receiving majority or plural¬ 
ity. If the candidate who receives a majority or 
plurality of the votes cast for an office dies on elec¬ 
tion day,- or so shortly prior thereto that it is prac¬ 
tically impossible to fill the vacancy, and the fact of 
his decease is not known on the part of the voters 
generally,3 the candidate receiving the next high¬ 
est vote is not entitled to the office. The rule ap¬ 
plies in some jurisdictions, notwithstanding the fact 
that the electors knew of the death at the time they 
cast their ballots.^ In other jurisdictions, however, 
votes cast for a person known to be dead are re¬ 
garded as nullities and the candidate receiving the 
next highest vote is entitled to be declared elected.^ 

§ 244. Tie Votes 

Unless legaf provision is made for determining who 
shall be declared elected in the event of a tie vote, there 
is no election. 

Where the vote results in a tie, and no provision 
is made by law for determining who shall be de¬ 
clared elected in such case, there is no election.® 
That is, where two candidates receive the same 
number of votes, and there is no provision of law 
for determining which shall be declared elected, 
there is no choice or choosing and consequently no 
election;*^ but where a proposition is submitted un¬ 
der a statute requiring a majority of the votes cast 
for its adoption, and the affirmative and negative 
of the proposition receive the same number of 
votes, the result is a rejection of the proposition 


and consequently there is an election.® In the ab¬ 
sence of statutory authority the canvassers cannot 
decide by lot or otherwise, in case of a tie, which 
candidate shall be declared elected.® However, pro¬ 
vision is frequently made by statutes applicable to 
certain elections for decision of tie votes by the 
casting of lots or some like means in order to de¬ 
termine which of the opposing candidates shall re¬ 
ceive the certificate of election and it has been 
held that where the statute gives such authority to 
the election officers the court may in case of a con¬ 
test settle the tie vote by lot,ii or it may determine 
that there is a tie and remand the case in order that 
the proper officer may decide the tie in the manner 
provided by law.^® A statute providing that in the 
event of a tie the officer to whom the returns are 
made shall declare the election void as to such office 
only and order another election to fill such office 
is intended to apply in cases where no one was 
actually elected.^® Where a candidate is actually 
elected, the calling of a special election thereafter 
will not deprive him of his right to hold the office.!^ 
A state has no constitutional power to provide that 
in case of a tie between two candidates for repre¬ 
sentative in congress, the question as to which of 
the two shall be representative shall be determined 
by lot;i® and while it has been held that the leg¬ 
islature has no authority to provide for the decision 
of a tie vote in the absence of an express consti¬ 
tutional grant of power,^® a contrary view has been 
taken by other courts.^^ 


503, 276 Ky. 359—Muncy y. 
Hughes. 97 S.W.2d 646, 265 Ky. 
588. 

20 C.J. p 208 note 49. 

2. Ohio.—State v. Spiedel, 56 N.E. 
871. 62 Ohio St. 156. 

20 C.J. p 208 note 47. 

3. Iowa.—^Patten v. Haselton, 146 
N.W. 477, 164 Iowa 645, 61 L 4 .R.A., 
N.S., 226. 

4. Mo.—State V. Walsh, 7 Mo.App. 
142. 

Pa.—^Derringe v. Donovan, 162 A. 
439, 308 Pa. 469. 

5. Mass.—^Madden v. Board of Elec¬ 
tion Com’rs of City of Boston, 146 
N.E. 280, 251 Mass. 95. 

Tex.—^Dunagan v. Jones, Civ.App., 76 
S.W.2d 219. 

Wls.—State V. Prear, 128 N.W. 1068, 
144 Wis. 79. 

& Tex.—Bailey V. Fly, 80 S.W. 676, 
35 Tex.Civ.App. 410. 

20 C.J. p 208 note 51. 

7. Ohio.—State v. Stryker, 116 N.B. 
1007, 96 Ohio St. 101. 

8 . Ohio.—slate v. Stryker, supra. 

9. Mo.—State v. Kramer, 61 S.W. 
716, 150 Mo. 89, 47 L.RJL 651. 

20 C.J. p 208 note 64. 


10. Ind.—State v. Thomas, 130 N.E. 
121, 190 Ind. 237. 

Ky.—Caudill v. Stidham, 54 S.W.2d 
654, 246 Ky. 174. 

N.D.—Weber v. O’Connell, 215 N.W. 
539. 65 N.D. 867. 

Tenn,—Bowling v. Carnahan, 100 S. 

W.2d 232, 171 Tenn. 26. 

20 C.J. p 209 note 56. 

Applloation of particTilar statutes 

(1) The office of clerk of a city is 
not within a statute providing for 
decision of election by lot in case'of 
tie vote for ’’county or precinct of¬ 
fice.**—State v. McPherson, 222 P, 
486, 128 Wash. 265. 

(2) In Tennessee, if there is a 
tie between' candidates seeking the 
office of justice of the peace the 
commissioners of election are au¬ 
thorized to give the casting vote, the 
statute relating to the breaking of 
ties between candidates for judicial 
offices being inapplicable to elections 
for justice of the peace.—Bowling v. 
Carnahan, 100 S.W.2d 232, 171 Tenn. 
26. 

(3) Application of other statutes 
see 20 C.J. p 209 note 65 [a]. 
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11. Ky.—Stegeman v. Cook, 102 S. 
W. 872, 126 Ky. 114, 31 Ky.L. 564. 

12. Tex.—^Abshier v. Aiken, Civ.App., 
191 S.W. 766. 

20 C.J. p 209 note 57. 

13. Tex.—Beeler v. Loock, Civ.App., 
135 S.W.2d 644, error dismissed. 

FossiblUty of tie 

Where there were seven vacancies 
to be filled in an election of trustees 
for a school district, the election 
couW not be declared void merely be¬ 
cause two or more candidates might 
have received an equal number of 
votes.—Beeler v. Loock, supra. 

14. Tex.—Stubbs v. Moursund, Civ. 
App., 222 S.W. 632, dismissed for 
want of jurisdiction. 

15. U.S.—Reed v. Cosden, Cl. & H. 
Cont.El.Cas.. 363. 

la Mo.—State v. Kramer, 61 S.W. 
716, 150 Mo. 89, 47 L.R.A. 551, 
overruling Lewis v. State, 12 Mo. 
128. 

20 C.J. p 209 note 59. 

17- Ind.—^Kimerer v. State, 29 N.B. 

178, 129 Ind. 589. 

20 C.J. p 209 note 60. 
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A. REMEDIES DsT GENERAL 


§ 245. Constitutional and Statutory Provi¬ 
sions 

Constitutional and statutory provisions in the various 
jurisdictions provide for election contests; and under 
the various constitutions the legislature is empowered to- 
provide for such contests. 

Constitutional and statutory provisions in the 
various jurisdictions provide for election contests; 
and the legislature, under some constitutional pro¬ 
visions, has broad power to determine the procedure 
for the contest of elections.i^ A constitutional pro¬ 
vision authorizing the legislature to provide for the 
mode of contesting elections in all cases not other¬ 
wise specifically provided for in the constitution it¬ 
self confers on the legislature adequate authority 
to provide for all election contests and to deter¬ 
mine where and by what means election contests 
shall be conducted. Under such a constitutional 
provision the legislature is not limited to requiring 
that such contests be had before the courts estab¬ 
lished by the constitution, and it is generally held 
that, unless the constitution forbids, the legislature 
may refer such contests to any court or tribunal of 
its selection.^® 

Provisions for election contests may be repealed 
by the enactment of other provisions in irreconcila¬ 
ble conflict with them,20 or by the omission in a 
later act of provisions of the earlier act.^i 


§ 246. Remedy at Common Law 

At common law there Is no right fo contest an elec¬ 
tion; and the only remedy is quo warranto. 

The right to contest an election is not a com¬ 
mon-law right.22 Elections belong to the political 
branch of the government, and are beyond the con¬ 
trol of the judicial power.23 In the absence of any 
statutory proceeding the only remedy in the nature 
of an election contest known to the common law 
is quo warranto, or in modern practice an informa¬ 
tion in the nature of quo warranto.24 The use of 
mandamus in election cases is discussed in the C. 
J.S. title Mandamus § 142, also 38 C.J. p 666 note 36 
et seq, and 38 C.J. p 719 note 37 et seq. 

§ 247. Statutory Remedies 

a. In general 

b. Exclusiveness of remedy 
a. In General 

Under statutes providing for election contests, the 
right, as well as the procedure to be followed, is purely 
statutory, and strict compliance with the statute fs 
necessary. The statutes are to be construed to effect 
the intention of the legislature. 

Under constitutional or statutory provisions ki 
most, if not all, jurisdictions provision has been 
made for the contest of elections.^® It is only un- 


1 & Ohio.—^Fora-ker v. Township of 
Perry Rural School Dist. Board of 
Education, '199 N.B. 74, 130 Ohio 
St. 243, affirming Davis v. Watts, 
3 N.E.2d 923. 52 Ohio App. 474. 
The contest of elections, as well as 
the procedure to be followed, rests 
entirely with the legislature.— 
Stamper v. Hall, 109 S.W.2d 386, 270 
Ky. 164- 

Statutory remedies see infra § 247. 
Statutory provisions hold constitn- 
tional 

Mo.—State ex rel. Phillips v. Barton, 
254 S.W. 85, 300 Mo. 76. 

Tex.—^De Shazo v. Webb, Civ.App., 
109 S.W.2d 264, certified questions 
answered 113 S.W.2d 519, 131 Tex. 
108. 

19. Ark.—Stafford v. Cook, 252 S.W. 
597, 159 Ark. 438. 

20. Mont.—^Wilkinson v. La Combe, 
197 P. 836, 59 Mont. 518. 

21. La.—Chisholm v. Hinson, 5 La. 
App. 334. 

22. Ky.—Craft v. Davidson, 224 S. 
W. 1082, 189 Ky. 378. 


Ind.—Gordon v. Corning, 92 N.E. 59, 
174 Ind. 337. 

20 C.J. P 222 note 30. 

23. N.D.—State v. Sherman, 245 N. 
W. 877, 879, 63 N.D. 9, quoting 
Corpus Juris. 

20 C.J. p 209 note 63. 

24. Or.—Tazwell v. Davis, 130 P. 
400, 64 Or. 325. 

20 C.J. p 209 note 62. 

25. Ky.—Craft v. Davidson, 224 S. 
W. 1082, 1083, 189 Ky. 378, citing 
Corpus Juris. 

20 C.J. p 210 note 81. 
purpose 

The purpose of constitutional pro-' 
vision giving district court original 
jurisdiction of contested elections 
was to aid in preservation and en- 
lorcement of purity of conduct of 
elections.—^De Shazo v. Webb, 113 
S.W.2d 519, 131 Tex. 108, answering 
certified question, Civ.App., 109 S.W. 
2d 264. 

Applicability of statutes 

(1) Statutory provisions relating 
to contests of election for office of 
judge of probate are applicable to 
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contests of city elections.—Pope v. 
Howie, 149 So. 222, 227 Ala. 154. 

(2) Office of county commissioner 
of a commissioner district of Coffee 
County, constituting a subdivision of 
the county pursuant to Acts 1866- 
67 p 362, is a county office, within 
Code 1923 § 545, which may be* con¬ 
tested, in view of §§ 559, 2569, 6748. 
—^Ammons v. Moore, 104 So. 432, 213 
Ala. 201. 

(3) Union high school district is a * 
“political subdivision" of a county, 
within election contest statute.—Sor¬ 
enson V. Superior Court in and for 
Maricopa County, 254 P. 230, 31 Arlz. 
421. 

(4) Contests of election of any 
person declared duly elected to any 
county office except office of county 
judge are governed by Comp.L. § 7794 
et seq.—Gray v. Huntley, 238 P. 63, 
77 Colo. 478. 

(5) Contest over office of county 

judge comes under Supreme Court 
Rules, rule 85, adopted pursuant to 
Comp.L. §5 7773, 7774, 7776, and 

7777.—^Boger v. Smith, 238 P. 67, 77 
Colo. 475. 
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der these provisions that the right to contest an statute must bring himself strictly within its 
election exists;*® and one seeking relief under the terms.*^ The procedure is purely statutory,*® and 


(6) General provisions of law as 
to election contests applicable to 
county offices apply to contests in 
cities of fourth class.—Ousley v. 
Powell, Mo.App.. 12 S.W.2d 102. 
Contest after recount 
Under statute governing’ contests 
of elections, if procedure for obtain¬ 
ing a recount of ballots before cer¬ 
tificate of election has been Issued 
is followed, a general contest may 
also be instituted as a separate pro¬ 
ceeding.—^Wright V. erase, 119 S.W. 
2d-858, 274 Ky. 628. 

Contest in case of tie vote 
The legislative intent manifested 
by the contested election statute is 
sufficiently broad to authorize an 
election contest where the candidates 
have tied, and the statutory provi¬ 
sion concerning proceedings in case 
of tie in an election, and requiring 
such election to be held void and an¬ 
other election ordered, does not have 
the effect of making the tally of 
votes returned uncontestable where 
votes appear from such return to be 
equal, if. In fact, by a true count 
of legal votes cast, the votes were 
unequal, and one of the candidates 
was actually elected.—^Beeler v. 
Loock, Tex.Civ.App., 135 S.W.2d 644, 
error dismissed. 

CoxTection of count 
Statutory election contest proceed¬ 
ing affords sufficient remedy by 
which circuit court can investigate 
and determine not only legality of 
votes cast, but can correct any inac¬ 
curacies in count of ballots by hav¬ 
ing ballots brought into court and 
examining contents of ballot boxes 
if properly preserved.—State ex rel. 
Peacock v. Latham, 169 So. 697, 125 
Pla. 69. 

‘‘ElectioxL contest” and "suit for of¬ 
fice” distinguished 

Tex.—^Williamson v. Lane, 62 Tex. 
335. 

SO C.J. p 1001 note 39 [aj. 

Nature and form of contest 
Election contest is in form a crea¬ 
ture of statute and a statutory con¬ 
test of election to state office is in 
substance, although not in form, quo 
warranto proceeding, although pro¬ 
ceedings may be Instituted before 
actual entry in office.—Warren v.^ 
Brown, 234 N.W. 38, 57 S.D. 628. 
Provision for summary determina¬ 
tion 

(1) Election L. § 330, as rewritten 
by L.1922 c 588, requiring the su¬ 
preme court or any justice to de- 
terfnine any question arising with 
respect to protested, wholly blank, 
or void ballots shown on the state¬ 
ment of canvass of an election dis¬ 
trict, is intended to permit a quick 
and summary, determination of the 


question whether as a matter of law 
ballots were properly rejected - as 
void and protested, and if found to 
be improperly rejected to provide 
for correction of the canvass.—^In re 
Weinfeld, 197 N.Y.S. 138, 203 App. 
Div. 778, reversing 198 N.Y.S. 34, 
119 Misc. 612, and appeal dismissed 
Weinfeld v. Ullman, 138 N.E. 473, 234 
N.T. 635. 

(2) Supreme court could summari¬ 
ly decide questions of law or fact 
arising in proceeding by aggrieved 
candidate to annul village election.— 
Lepori v. Zeissner, 272 N.Y.S. 740, 
151 Misc. 423. 

(3) A proceeding for order respect¬ 
ing canvass of election returns is' 
similar to mandamus proceeding and 
relief may be granted only to se¬ 
cure or protect a clear legal right. 
In proceeding for order respecting 
canvass of election returns for town 
supervisor, supreme court is without 
power under the statute providing 
for summary determination to direct 
register to correct records in his 
office so as to show that deed of can¬ 
didate was recorded on morning of 
election day.—^In re Funkhouser, 284 
N.Y.S. 777, 167 Misc. 400. 

(4) Word “ballot” in statute au¬ 
thorizing supreme court to determine 
sumnoarily any question of law or 
fact arising as to void ballots in¬ 
cludes votes cast by use of voting 
machine.—^In re Creedon, 268 N.Y.S. 
377, 239 App.Div. 692, affirmed 189 
N.E. 773, 264 N.Y. 40. 

26. Ariz.—Sorenson v. Superior 

Court in and for Maricopa County, 
254 P. 230, 31 Ariz. 421. 

Cal.—^Howe v. Board of Sup'rs of San 
Diego County, 6 P.2d 28, 118 Cal. 
App. 306. 

Ill.—Kohout V. Bench, 172 N.E. 809, 
340 Ill. 470. 

Ky.—^North Bast Coal Co. v. John¬ 
son County Fiscal Court, 143 S. 
W.2d 1061, 284 Ky. 121—Kinner 
V. Zachem, 117 S.W.2d 943, 273 Ky. 
758—Campbell v. Mason, 106 S.W. 
2d 100, 269 Ky. 128—Gallagher v. 
Campbell, 102 S.W.2d 340, 267 Ky. 
370—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730—Colvin v. Mills, 284 
S.W, 115, 214 Ky. 812—Dodge v. 
Johnson, 276 S.W. 984, 210 Ky. 
843. 

La.—^Porter v. Conway, 169 So. 725, 
181 La. 487—^Reid v. Brunot, 96 So. 
43, 163 La. 490. 

Mo.—State ex rel. Jackson County v. 
Waltner, 100 S.W.2d 272, 340 Mo. 
137. 

N.M.—Montoya v. Gurule, 38 P.2d 
1118, 39 N.M. 42. 

Va.—Cundiff v. Jeter. 2 S.E.2d 436, 
172 Va. 470. 

27. Ind.—Gossard v. Vawter, 21 N. 
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B.2d 416, 216 Ind. 681—Slinkard v. 
Hunter, 199 N.E. 560, 209 Ind. 475. 
Tex.—De Shazo v. Webb, Civ.App., 
109 S.W.2d 264, certified questions 
answered 113 S.W.2d 519, 131 Tex. 
108. 

Contest by candidate 
Code provisions regarding election 
contests by'any elector for specified 
causes are inapplicable to contest 
by sole candidate for supervisor if 
recall had been successful, for oust¬ 
er of incumbent supervisor and re- 
! count of recall' vote, and an action 
by him containing essential ele¬ 
ments of contest under statute, is a 
statutory election contest and must 
be dismissed.—^Howe v. Board of 
SupTs of San Diego County, 6 P.2d 
28, 118 Cal.App. 306. 

28. Ala.—Groom v. Taylor, 178 So. 
33, 236 Ala. 247—Bowen v. Hol¬ 
combe, 87 So. 87, 204 Ala. 549. 

Ill.—^Harding v. Albert, 25 N.E.2d 
32, 373 Ill. 94—MacGuidwin v. 

South Park Com’rs, 164 N.E. 208, 
333 Ill. 58—Clarke v. Bettenhausen, 
129 N.E. 803, 296 Ill. 373. 

Ind.—Slinkard v. Hunter, 199 N.E. 
560, 209 Ind. 475. 

La.—Treadaway v. Plaquemines Par¬ 
ish Democratic Committee, App., 
193 So. 609. 

Mo.—Phelps V. Fenix, 134 S.W.2d 84, 
345 Mo. 440—State ex rel. Brown 
V. Stewart, 281 S.W. 768, 313 Mo. 

1—State ex rel. Phillips v. Bar¬ 
ton, 254 S.W. 85, 300 Mo. 76— 
State ex rel. Hartly v. Gideon, 40 
S.W.2d 745, 226 Mo.App. 459. 

N.J.—Clee V. Moore, 196 A, 530, 119 
N.J.Law 215. 

Chaneexy practice applicable 
In Illinois “proceedings to contest 
an election” are purely statutory, 
and are actions neither at law, nor 
in equity, although they are conduct¬ 
ed as cases in chancery.—^McKinley 
V. McIntyre, 196 N.E. 506, 360 Ill. 
382—Hulse v. Nash, 163 N.E. 792, 332 
Ill. 500—Weeden v. Gher, 147 N.E. 
388, 316 Ill. 534—Neal v. Odle, 140 N. 
E. 31, 308 Ill. 469—Olson v. Scully, 
129 N.E. 841, 296 Ill. 418—Clarke v. 
Bettenhausen, 129 N.E. 803, 296 Ill. 
373—20 C.J. p 210 note 81 [f]. 
Counter contest 

Election contests are purely stat¬ 
utory, and as such the letter of the 
law is the limit of their power, and 
a counter election proceeding is un¬ 
authorized, other than as prescribed 
by Rev.St.i919 § 4898, giving the 
party holding the certificate of elec¬ 
tion the right to challenge votes 
for contestant.—State ex rel. Phillips 
V. Barton, 264 S.W. 86, 300 Mo. 
76. 

mfoxmal proceedings 
Election contest proceedings are 
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the statute must be strictly followed.29 
A statute providing for election contests should 
1)€ liberally construed,^0 so as to make it workable 
and all its parts effectual,31 ascertaining and giving 
effect to the intention of the legislature,^^ although 
it has been held that such statutes should be strict¬ 
ly construed as to those provisions for inaugurating 


the contest and which ar^ necessary to jurisdic- 
tion.33 

The proceeding being purely statutory, the courts 
are limited in their investigation to such subjects 
as are specified in the statutes.^^ The remedy is 
not to be extended to include cases not within the 
language of the statute and the right of contest 


Informal and intended to -be sum¬ 
marily and speedily disposed of.— 
Graff V. Burnside, 234 N.W. 523, 57 
S.D. 678—Dunn v. Gamble, 198 N.W. 
821, 47 S.D. 303, reheariniT denied 
199 N.W. 457, 47 S.D. 379. 

Frooedure affected by civil code 
The principles of procedure in elec¬ 
tion contests must be in harmony 
with the provisions of the civil code 
relating to proceedings under special 
statutes, provided, however that the 
practice adopted must be consistent 
with the specific provisions of the 
special act under consideration.— 
Swan V. Bowker, 281 N.W. 891, 135 
Neb. 405. ' 

Summary proceedings 
Election contests must be sum¬ 
mary. 

Colo.—Gunson v. Baldauf, 297 P. 516, 
88 Colo. 436. 

Ky.—Stafford v. Bailey, 138 S.W.2d 
998, 282 Ky. 625. 

Where dleotlon void 
If it appears on the face of the 
proceeding that an election was 
void, a collateral attack could be 
made upon it in any proceeding.— 
Cundiff V. Jeter, 2 S.E.2d 436, 172 
Va. 470. 

29. Ala.—Garrett v. Cuninghame, 
100 So. 845, 211 Ala. 430. 

Ga.—^Norwood v. Peeples, 122 S.E. 
618, 158 Ga. 162. 

Ill.—^Harding v. Albert, 25 N.E.2d 
32, 373 Ill. 94—McCudry v. Board 
of Education of City of Blooming¬ 
ton, 194 N.E. 287, 359 Ill. 188— 
Girhard v. Tost, 176 N.E. 899, 344 
Ill. 483—Nesladek v. Kanka. 173 
N.B. 94, . 341 Ill. 180—Smith v. 
Township High School Dist. No. 
, 168, 167 N.E. 76, 335 III. 346. 

Ky.—Adams v. Magisterial Dist. 
No. 6, Perry County, 71 S.W.2d 21, 
254 Ky. 113—Buten v. Clark, 289 
S.W. 677, 217 Ky. 436. 

Neb.—Wilson v. Matson, 194 N.W. 
736, 110 Neb. 630. 

Nev.—Crownover v. Millar, 197 P. 
817, 45 Nev. 81. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310—Clee v. Moore, 
195 A. 530, 119 N.J.Law 215— 
Kuestner v. Boscarell, 136 A. 506, 
5 N.J.Misc. 303. 

S.D.—Bronson v. Rapid City, 259 N. 

W. 674, 63 S,D. 408. 

Tex.—^Horine v. Kellam, Civ.App., 123 
S.W.2d 439—Treaccar v. City of 
Galveston, Civ.App., 28 S.W.2d 276, 
error dismissed—Thurston v. 


Thomas, Civ.App., 7 S.W.2d 105— 
MoCall V. Lewis, Civ.App., 263 S. 
W. 325—Turner v. Allen, Civ.App., 
254 S.W. 630. 

Zhimaterlai departures 
A proceeding, in which petitioner 
sought to contest an election and to 
enjoin the board of election commis¬ 
sioners from issuing a certificate of 
election to a certain person, is an 
election contest within St. § 1596al2. 
prescribing the mode, method, and 
practice for contesting general elec¬ 
tions, although the initial pleading 
was styled a '‘petition in equity" and 
although the parties were designated 
as “plaintiff” and “defendant” in¬ 
stead of “contestant” and “contes- 
tee.”—^Hewlett v. Carter, 239 S.W. 
789, 194 Ky. 454. 

Beoomputatiou of votes cast at 
election is not substitute for con¬ 
test in which legality of votes ac¬ 
tually cast may be determined.— 
Kline v. Bagen, 170 A. 263, 314 Pa. 
23. 

3a Ark.—^Horne v. Pish, 127 S.W.2d 
623, 198 Ark. 79. 

Cal.—^People ex rel. ^cGroarty v. 
City of Los Angeles, 50 P.2d 101, 
9 Cal.App.2d 431. 

Ky.—^Bullitt V. City of Louisville, 281 
S.W. 1031, 213 Ky. 756. 

Okl.—Wadsworth v. Neher, 280 P. 
263, 138 Okl. 4. 

Pa.—^In re Dunmore Borough's Elec¬ 
tion, 149 A. 733. 299 Pa. 517—In 
re Pazdrak's Contested Election, 
137 A. 109, 288 Pa. 585, followed 
in In re Bums* Contested Elec¬ 
tion, 137 A. Ill, 288 Pa. 592. 

Tex.—^De Shazo v. Webb, 113 S.W.2d 
519, 131 Tex. 108, answering cer¬ 
tified question, Civ.App., 109 S. 
W.2d 264—^Beeler v. Loook, Civ. 
App., 135 S.W.2d 644, error dis¬ 
missed. 

20 C.J. p 212 note 86. 

31. Ky.—^Austin v. Anderson, 132 S. 
W.2d 56, 279 Ky. 742. 

Change in location of some of pro¬ 
visions of section of statute relat¬ 
ing to election petitions for corrupt 
practices in revision of statutes, as 
compared with initial enactment, dis¬ 
closed no intent to change their 
meaning.—Ross v. Crane, 195 N.E. 
884, 291 Mass. 28. 

32. Ill.—^Harding v. Albert, 25 N.E. 
2d 32, 373 Ill. 94—Smiley v. Le- 
nane, 1 N.E.2d 213, 363 Ill. 66. 

Presumption of intention 
In construing the statute govern¬ 
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ing election contests, the presump¬ 
tion of an intention that both par¬ 
ties shall have a fair and full hear¬ 
ing, provided they proceed diligent¬ 
ly within various periods prescribed, 
must be entertained.—^Austin v. An¬ 
derson, 132 S.W.2d 56. 279 Ky: 742. 

33. Ala.—Groom v. Taylor, 178 So. 

33. 235 Ala. 247. 

20 C.J. p 212 note 87. 

34. Tex.—Schrock v. Hylton, Civ. 

App., 133 S.W.2d 175—Bickley v. 

Lands. Civ.App., 288 S.W. 514. 

Fairness of vote 

In election contest, jurisdiction of 
court is limited to such matters as 
tend to impeach the fairness of the 
vote.—Schrock v. Hylton, Clv.App., 
133 S.W.2d 175. 

35. Ariz.—^Henderson v. Carter, 273 

P. 10. 34 Ariz. 528. 

Whether there was vacancy in of¬ 
fice could not be tested in action con¬ 
testing election.—^Henderson v. 
Carter, supra. 

Contest after contest determined in 
other court 

Attempt to contest result of elec¬ 
tion as that result has been deter¬ 
mined by court in another contest 
is not within scope of statute pro¬ 
viding for election contests, since 
statute plainly contemplates contest 
of result as declared by canvassing 
board; and attorney for contestant 
in first proceeding could not convert 
second proceeding into legitimate 
contest.—^Bronson v. Rapid City, 259 
N.W. 674, 63 S.D. 408. 

Elections not within contest stat¬ 
utes 

(1) Election at which members of 
board of trustees of land grant were 
chosen is not contestable in absence 
of provision in land grant statute 
for contest, since general contest and 
recount provisions of code are ap¬ 
plicable only to general elections for 
state, district, and county ofllces.— 
Montoya v. Gurule, 38 P.2d 1118, 39 
N.M. 42. 

(3) The statute authorizing elec¬ 
tion contests is limited in scope by 
the statute defining an election as 
any election except those held in 
any school district, and hence a con¬ 
test ‘ of a school district election is 
not authorized.—Johnson v. Du Bois, 
Minn., 294 N.W. 839. 

(3) General election contest law 
held inapplicable to town elections, 
towns being excluded from the pro- 
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is not to be inferred from doubtful provisions.^® 

Where the statutes so provide, an election where¬ 
by any special question is submitted to the voters 
may be contested.®*^ On the other hand, if the stat¬ 
ute makes no provision therefor, statutory contest 
is not the proper remedy to contest an election on 

a proposition.^^ 

A contested election case is a proceeding in which 
the public is interested, as it is for the public 
good.®^ A statute confirming an election,^® curing 
irregularities therein,^i taking away the right to 
contest it,^^ or limiting the time within which a 
contest may be filed^® is not invalid as depriving 
any person of vested rights. 

b. Exclusiveness of Eemedy 

While there are many decisions holding that the 
statutory remedy is exclusive, there is substantial au¬ 
thority for the view that it is cumulative with the com¬ 
mon-law remedy of quo warranto, and such other com¬ 
mon-law or statutory remedies as are not incompatible 
with the special statute. 

There is some apparent conflict among the cases 
as to whether, when the statute prescribes a specific 
mode for contesting elections, that mode is exclu¬ 
sive of, or cumulative with, the common-law rem¬ 
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edy by quo warranto, although this apparent lack 
of judicial harmony can generally be explained by 
the difference in the statutes under which the de¬ 
cisions were rendered. There are many cases in 
which it is said that the statutory remedy is exclu¬ 
sive,and the common-law remedy by quo warran¬ 
to will not be entertained except in special cases 
where it appears that public interests require that 
the writ shall issue.^® In some jurisdictions the 
statutes provide the only and exclusive remedy for 
contesting elections other than one of a person to 
an office,^® while in the case of an election of a per¬ 
son to office the candidate contending that he was 
elected may bring a contest under the statute, a 
proceeding in the nature of quo warranto where he 
joins the proper official, or he may bring a civil 
suit for the office and its emoluments.47 Notwith¬ 
standing the numerous cases apparently supporting 
the view that the statutory remedy is exclusive, the 
better opinion seems to be that unless the intention 
of the law making power to deprive the court of 
its jurisdiction plainly appears,^8 the special stat¬ 
utory remedy is merely cumulative with the remedy 
by quo warranto^^ and with other common-law or 
statutory remedies not incompatible with the spe¬ 
cial statute.®® Although it is held that quo war- 
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visions defining terms.—^Danculovic 
V. Zimmerman, 288 N.W. 695, 184 
Minn. 370. 

36. N.M.—^Montoya v, Gurule, 38 P, 
2d 1118, 39 N.M. 42. 

37. S.D.—Bronson v. Rapid City, 259 
N.W. 674, 63 S.D. 408. 

20 C.J. p 210 note 72 [a]. 

36 . Ala.—Savage v. Wolfe, 69 Ala. 
569. 

20 C.J. p 210 note 72. 

In Pennsylvania, prior to the en¬ 
actment of the election code, the 
statutory provisions for election con¬ 
test referred exclusively to the elec¬ 
tion of public officers, and the elec¬ 
tion code does not manifest a legis¬ 
lative intent to enlarge the powers of 
courts in election contests or alter 
the existing laws by authorizing 
election contests in cases other than 
the nomination and election of public 
officers.—In re Granting Malt Bev¬ 
erage Licenses in Greene Tp., Frank¬ 
lin County, 1 A.2d 670, 331 Pa. 536. 

39 i. Ala.—^Ex parte Hartwell, 188 So. 
891. 238 Ala. 62. 

4a Ala.—^Lovejoy v. Beeson, 25 So. 
599. 121 Ala. 605. 

41; N.H.—Eastman v. McCarten, 45 
A. 1081, 70 N.H. 23. 

42. Ala.—Scheuing v. State, 59 So. 
160, 177 Ala. 162. 

Kan.—Gilleland v. Schuyler, 9 Kan. 
569. 

43. Tex.—Coats v. Blanding, 125 S. 
W. 627, 59 Tex.Civ.App. 834. 


44- Ariz.—McCall v. City of Tomb¬ 
stone, 185 P. 942, 21 Arlz. 161. 
Ark,—Shimek v. Janesko, 66 S.W.2d 
626, 188 Ark. 418. 

Ky.—^Watts v. Glover, 39 S.W.2d 
1004, 239 Ky. 562—Coleman v. 

Goff, 39 S.W.2d 1003, 239 Ky. 479. 
N.M.—State ex rel. Abercrombie v. 
District Court of Fourth Judicial 
Dist. within and for Guadalupe 
County, 24 P.2d 265, 37 N.M. 407. 
Ohio.—Mehling v. Moorehead, 14 N. 
E.2d 15, 133 Ohio St. 395—Foraker 

V. Township of Perry Rural School 
Dlst. Board of Education, 199 N.E. 
74, 130 Ohio St 243, affirming 
Davis V. Watts, 3 N.E.2d 923, 52 
Ohio App. 474—State v. Herdman, 
17 Ohio App. 269—Baker v. Slusser, 
19 Ohio N.P.,N.S., 523, reversed on 
other grounds 9 Ohio App. 117, 27 
Ohio Cir.Ct,N.S., 197, 28 Ohio Cir. 
Dec. 409, affirmed 118 N.B. 1085, 
96 Ohio St 606. 

20 C.J. p 213 note 96. 

ITot malntalsahle as quo xrarraato 
Petition contesting municipal elec¬ 
tion could not be maintained as quo 
warranto proceeding, where defend¬ 
ants were not at time inducted in¬ 
to office, nor performing duties there¬ 
of.—Jones V. 'McElreath, 146 S.E. 
734, 167 Ga. 833. 

45. Minn.—State v. Moriarity, 84 N. 

W. 495, 82 Minn. 68. 

20 C.J. p 213 note 98. 

4a Tex.—Crawford v. Maples, Civ. 


App., 114 S.W.2d 696—Gates v. 
Hays, Civ.App., 95 S.W.2d 1020. 

20 C.J. p 213 note 1 [b]. 

However, in a case of an election 
on a proposition, it was held that no 
action for sole purpose of procur¬ 
ing adjudication of invalidity of elec¬ 
tion can be maintained unless it be 
statutory election contest or quo 
warranto proceeding, although 
whether the latter is available in the 
absence of a showing that the former 
is not was not decided.—^Adamson v. 
Connally, Tex.Civ.App., 112 S.W.2d 
287. 

47. Tex.—Gates v. Hays, Civ.App., 
95 S.W.2d 1020, error dismissed. 

20 C.J. p 213 note 1 [b]. 

48. Ala.—Mizell v. State, 55 So. 884, 
173 Ala. 434. 

20 C.J. p 213 note 99. 

49. Fla.—^Farmer v. Carson, 148 So. 
557, 110 Fla. 245. 

Idaho.—^Whitten v. Chapman, 264 P. 
871, 45 Idaho 653. 

N.M.—Orchard v. Board of Corners 
of Sierra County, 76 P.2d 41, 42 
N.M. 172. 

N.Y.—In re Oliver, 254 N.Y.S. 397, 
234 App.Div. 170, amended on oth¬ 
er grounds 255 N.Y.S. 844, 235 App. 
Div. 649. 

S.D.—^Hurley v. Coursey, 265 N.W. 4, 
64 S.p. 131. 

20 C.J. p 213 note 1. 

50. Ind.—Statq^ ex rel. Nicely v. 
Wildey, 197 N.E. 844. 209 Ind. 1. 
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ranto is superseded by statutory proceedings for 
contesting elections, the courts will entertain quo 
warranto in those instances where the statutery 
remedy is inapplicable or insufficient.The use of 
quo warranto to inquire into the validity of an 
election to public office is not limited by statutory 
provisions for canvassing ballots and declaring the 
result of an election.52 It has been held .that where 
by statute a special remedy is provided in the case 
of a disputed election the courts will not interfere 
by injunction®^ even to prevent the perpetration of 
a fraud,although the duty of the courts under 
such circumstances to interfere by mandatory in¬ 
junction to compel the special statutory tribunal 
having jurisdiction of the contest to act if it neg¬ 
lects or refuses to do so without good cause is rec¬ 
ognized ;®® and it has been held that the court will 
interfere where the legislature was without power 
to appoint the special tribunal to try the contest.®® 
So, where an election is void on its face for failure 
to take the necessary jurisdictional steps, injunc¬ 
tion will lie, notwithstanding the existence of a stat¬ 
utory remedy for contesting elections ;®7 but the 


court will not determine the rights of candidates in 
mandamus proceedings against the canvassers,®® 
or enter into an investigation of the matters in con¬ 
tention by the ordinary forms of legal or equitable 
proceedings.®® The general law regulating election 
contests applies to contests between candidates at 
an election and not to disputes about the title to an 
office, where one of the parties claims by appoint¬ 
ment of the executive and the other by election*of 
the people,®® but a suit by one who has been ap¬ 
pointed to office after the death of the regular offi¬ 
cial, against the successful candidate for that office 
at a special election to fill the unexpired term, 
wherein it is alleged that the election was illegal 
and void and gave no title to the office, is maintain¬ 
able as an election contest.®^ 

§ 248. Remedy in Equity 

Courts of equity have no inherent power to try elec¬ 
tion contests. 

.It is a general rule that courts of equity have no 
inherent power to try contested elections,®® not¬ 
withstanding fraud on the part of the election offi- 


N.Y.—In re Hall, 286 N.Y.S. 90, 157 
Mlsc. 768. 

20 C.J. p 214 note 2. 

51. Wash.—State v. Hamilton, 202 
P. 971, 118 Wash. 91. 

20 C.J. P 214 note 3. 

To oust usurper 

The statutory remedy for contest¬ 
ing: an election is not exclusive of 
the power of the courts at the in¬ 
stance of the sovereignty to oust a 
usurper from office by the common- 
law writ of quo warranto, which re¬ 
lief is now, afforded by ordinary ac¬ 
tion under. Civ.Code Pract. § 480.— 
Craft V. Davidson, 224 ^.W. 1082, 
189 Ky. 378. 

52. R.I.—State v. Kearn, 22 A. 322, 
1018, 17 R.I. 391. 

53. Tex.—Caraway v. Romberg, Civ. 
App., 247 S.W. 909. 

20 C.J. p 214 note 5. 

54. Ohio.—Peck v. Weddell, 17 Ohio 
St. 271. 

20 C.J. p 214 note 6. 

55. Ky.—^Harrison County Demo¬ 
cratic Executive Committee v. 
Dougherty, 120 S.W. 343, 134 Ky. 
402—^Batman v. Megowan, 1 Mete. 
533. 

56. Ky.—Pratt v. Breckinridge, 65 S. 
W. 136, 66 S.W. 405, 112 Ky. 1, 23 
Ky.L. 1366, 1358. 

57. S.D.—Gooder v. Rudd, 160 N.W. 
180, 38 S.D. 197. 

58. Del.—McCoy v. State, 36 A. 81, 
16 Del. 643. 

20 O.J. p 214 note 10. 


59. Tex.—^Williamson v. Lane, 52 

^ex. 335. I 

20 C.J. p 214 note 11. 

60. Md.—Magruder v. Swann, 25 Md. 
173. 

61. Tenn.—^Hanover v: Boyd, 121 S. 
W.2d 120, 173 Tenn. 426. 

62. Ga.—Jones v. McElreath, 146 S. 
B. 734, 167 Ga. 833. 

Ky.—^North East Coal Co. v. John¬ 
son County Fiscal Court, 143 S.W. 
2d 1061, 284 Ky. 121—Bass v. Kat- 
terjohn, 239 S.W. 63, 54, 194 Ky. 
284, citing Coxpus Juris. 

Da.—^Reid v. Brunot, 96 So. 43, 153 
La. 490. 

Mo.—Boney v. Sims, 263 S.W. 412, 
304 Mo. 369. 

N.D.—^Ransom County Farmers’ 
Press V. Lisbon Free Press, 194 
N.W. 892, 896, 49 N.D. 1166, citing 
Corpus Juris. 

Tenn.—State v. Grindstaff, 234 S.W. 
510, 144 Tenn. 554. 

Utah.—^Harries v. McCrea, 219 P. 

533, 62 Utah 348. 

20 C.J. p 216 note 35. 

Where jurisdiction limited by con¬ 
stitution 

Chancery court held without Juris¬ 
diction to try suit instituted after 
election for purpose of determin¬ 
ing whether initiative measure rela¬ 
tive to fixing salaries of certain coun¬ 
ty officers and their deputies had 
been legally adopted, since constitu¬ 
tion confers jurisdiction on chancery 
court only to review action of coun¬ 
ty clerk in determining sufficiency 
of local petition for initiating lo¬ 
cal laws.—^Hutto V. Rogers, 88 S.W. 
2d 68, 191 Ark. 787. 

359 


Violation of constitutional provisions 
Since equity courts cannot inquire 
into election contests except as pro¬ 
vided by statute, a court of equity 
does not have jurisdiction of elec¬ 
tion contest instituted because of al¬ 
leged illegal participation therein by 
church organization constituting in¬ 
terference with state functions by 
a church in violation of a constitu-^ 
tional provision against union of* 
church and state or domination of 
state functions by any church.— 
Ewing V. Harries, 250 P. 1049, 68 
Utah 462. 

Attempt to correct mistake 
Since every election contest is in¬ 
stituted for the purpose of obtaining 
a different result from that reported 
by the commissioners of an election, 
it cannot be contended, in order to 
sustain a proceeding in equity, that 
an attempt to correct a mistake in 
the result of an election is not a 
contest.—Cundiff v. Jeter, 2 S.E.2d 
436, 172 Va. 470. 

BeterminatloiL of holding of election 
and presentation of issues 
A proceeding that is an “elec¬ 
tion contest” is not necessarily a 
matter of determining whether one 
candidate, or matter submitted to 
electors, shall have received more or 
less votes than another, but such 
contest may go far enough to deter¬ 
mine whether or not an election was 
actually held, and, if so, what is¬ 
sues were properly or legally pre¬ 
sented for consideration of electors, 
and courts of equity do not have 
jurisdiction to act on such a con¬ 
test.—Priest V. Mack, 109 S.W.2d 665, 
194 Ark. 788. 
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cers;®3 and it has been said that they have never 
exercised such power except in cases where it has 
been conferred by express enactment or by neces¬ 
sary implication therefrom;®^ but this latter state¬ 
ment seems a little too broad, for numerous excep¬ 
tions to the rule have been recognized. Thus it 
has been held that equity will assume original ju¬ 
risdiction over an election contest where the con¬ 
stitutional rights of a citizen are sought to be in¬ 
vaded by an attempt to make an unconstitutional or 
inapplicable law operative through the means of a 
popular election,or where the election relates sole¬ 
ly to some local question as for instance a local op¬ 
tion election,®® especially where fraud in the elec¬ 
tion is the controlling question to be determined,®*^ 
or the creation of a local bonded indebtedness,®® or 
elections to determine the location of a county 
seat;®® although it has been held on the other hand 
that a court of equity has no jurisdiction either in 


a direct or a collateral proceeding to hear and de¬ 
termine the validity of a county seat election.*^® 
Again it has been held with strong reason that eq¬ 
uity will assume original jurisdiction where the 
state seeks to enjoin a conspiracy to pervert an 
election by the corruption of the ballot box.*^! It 
has also been held that, where the legality of an 
election or whether a person holds an office right¬ 
fully arises incidentally in the course of a suit in 
which equity has jurisdiction, that court will in¬ 
quire into and decide it as it would any other ques¬ 
tion in the case,*^2 although it has been said that the 
decision is only for the purpose of the suit, and 
does not settle the right to an office or vacate it if 
the party is in actual possession.'^s xhe mere facts 
that a right or liability arises out of an election and 
that the legality of an election is involved are no 
objection to the jurisdiction of equity.^^ 


B. GROUNDS OT CONTEST, CONDITIONS PRECEDENT, AND DEFENSES 


§ 249. Grounds of Contest 

An election can be contested only on one or more of 
the grounds enumerated In the statute, and cannot be 
contested on the ground that the law authorizing the 
holding thereof was void. 

Elections are not lightly set aside,7® and in gen¬ 
eral the true gravamen of the case is to determine 


whether one candidate, or matter submitted to elec¬ 
tors, received more or less votes than another,*^® 
although a contest may be for the purpose of hav¬ 
ing the election declared void, or for the purpose 
of having the result declared differently.*^7 ^ con¬ 
test must be confined to one or more of the grounds 
enumerated in the statute,7® and a contestant can- 


63. Mo.—^Boney v. Sims, 263 S.W. 

- 412, 304 Mo. 369. 

20 C.J. p 216 note 36. 

64. Ill.—^Dickey v. Reed, 78 Ill. 261, 
271. 

20 C.J. p 216 note 37. 

65. Ga-—Tolbert v. Long*, 67 S.E. 

826, 134 Ga. 292, 137 Am.S.R. 

222 . 

20 C.J. p 216 note 38. 

66 . Or.—parte Hussey, 85 P. 332, 
48 Or. 621—^Marsden v. Harlocker, 
85 P. 328, 48 Or. 90, 120 Am.S.R. 
786. 

67. Colo.—Pagosa Springs v. People, 
130 P. 618, 23 Colo.App. 479. 

68m Va.—^Appalachian Electric Pow¬ 
er Co. V. Town of Galax, 4 S.E.2d 
390, 392, 173 Va. 329, citing Corpus 
. Juris. 

20 C.J. p 216 note 41. 

60. Mont.—Cadle v. Baker, 149 P. 

960, 51 Mont. 176. 

30 C.J. p 216 note 42. 

TO. Md.—^Hamilton v. Carroll, 38 A. 
648, 82 Md. 326. 

71- Colo.—People v. Tool, 86 P. 224, 
229, 231, 35 Colo. 225, 117 Am.S.R. 
198, 6 L.R.A.,N.S., 822. 

72m Ark.—^BEarrison v. Norton, 148 
S.W. 497, 104 Ark. 16. 

20 C.J. p 216 note 46. 


73. Pa.—^Nolde v. Madlem, 4 Lane. 
' L.Rev. 347. 

74. Ill.—O’Connor v. Evanston High 
School Dist., 120 N.E. 518, 285 Ill. 
120 . 

75. Ky.—^Bargo v. Tedders, 71 S. 
W.2d 660, 254 Ky. 341. 

76. Ark.—Horne v. Pish, 127 S.W.2d 
623, 198 Ark. 79. 

Ill.—^Village of Hinsdale v. Du Page 
County Court, 281 Ill.App. 571. 
Kan.—Hansen v. Lindley, 102 P.2d 
1058,* 152 Kan. 63—Campbell v. 
Ramsey, 92 P.2d 819, 150 Kan. 
368. 

Ky,—^Horning v. Fiscal Court of 
Caldwell County, 218 S.W. 989, 187 
Ky. 87. 

Miss.—May v. Young, 143 So. 703, 
164 Miss. 35. 

Mo.—Phelps V. Fenix, 134 S.W.2d 84, 
345 Mo. 440. 

Pa.—In re McClune’s Election Case, 
29 Pa.Dist. 718, 9 West.Co.L.J. 

63—In re Election Contest of So- 
kach, 32 Luz.Leg.Reg. 353. 

20 C,J. P 217 note 50. 

Purpose of permitting contest of 
election Is to prevent will of elec¬ 
tors being thwarted^ either by fraud 
committed during election or by mis¬ 
takes honestly made hut by reason 
of which injustice is done contes- 
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tant.—Smiley v. Lenane, 1 N.E.2d 
213, 363 Ill. 66. 

Only ballots cast considered 

Ballots actually cast determine 
result of election and not ballots 
that were never cast or ballots that 
might have been voted but were 
not, even though malconduct of some 
or all members of election board was 
responsible for failure of such qual¬ 
ified voters to vote.—Martin v. 
Youngblood, 7 N.E.2d 997, 211 Ind. 
647. 

77. Tex.—^Kincannon v. Mills, Civ. 
App., 275 S.W. 1083. 

Change of result 

Where contestant of election shows 
that he received majority of legal 
votes cast, but because of illegal 
votes for opposing party or proposi¬ 
tion announced result was errone¬ 
ous, court may award election to 
contestant.—^Moore v. Pittman, Tex. 
Civ.App., 280 S.W. 873. 

“Contest of validity*’ and ‘*of result” 
distinguished 

Ill.—^Village of Hinsdale v. Du Page 
County Court, 281 IlLApp. 571. 

78. Ala.—Watters v. Lyons, 66 So. 
436. 188 Ala. 525. 

The word “challenge’* in statute 
providing that election can be con¬ 
tested for malconduct, fraud, or cor- 
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not be allowed to travel beyond the statute and con¬ 
test an election upon general principles.*^® An elec¬ 
tion cannot be contested on the ground that the law 
authorizing the holding thereof was void,®® but only 
for matters that would impeach the fairness of the 
result and hence mere irregularities or miscon¬ 
duct on the part of the election officers which do 
not tend to affect the result are not of themselves 
either ground for contest or proper matters of in¬ 
quiry.®® Where' the statute so provides, the reme¬ 
dy by contest is available where illegal votes have 
been received or legal votes rejected sufficient to 


change the result of the election,®® or where the 
election board fails to vote absentee ballots.®^ A 
question reviewable by certiorari is not properly be¬ 
fore the court in an election contest.®^ 

The question of the successful candidate's eligi¬ 
bility to hold office is a proper subject of inquiry by 
quo warranto,®® and cannot as a rule be raised in a 
statutory contest of election,®*^ and the same rule 
has been followed with respect to the eligibility of 
the contestant.®® It has been held, however, that 
this does not prevent inquiry as to the contestant's 


ruption of members of district board 
or of board of canvassers, sufficient 
to challenge result, means to put 
into dispute or to put in question.— 
Petition of Clee, 196 A. 476, 119 N.J. 
Law, 310. 

UiErcoiidnct 

Action of judges of election in 
soliciting votes for certain candi¬ 
date is “misconduct’* constituting 
ground for contest.—Brooks v. Pay, 
220 N.W. 30, 206 Iowa 845. 

Any facts showiiig uiuniecessfia 
candidate was legally elected consti¬ 
tute grounds for contest,—^Rogers v. 
Scott, 300 P. 441. 35 N.M. 446. 

79. Cal.—^Meredith v. Christy, 27 P. 
863, 64 Cal. 95. 

N.J.—Ellingham v. Mount, 43 N.J. 
Law 470. 

80. Ala.—City of Florence v. State, 
101 So. 462, 211 Ala. 617. 

Tex.—Becraft v. Wright, Civ.App., 
118 S.W.2d 630—McCall v. Lewis, 
Civ.App.. 263 S.W. 325. 

20 C.J. p 217 note 51. 

81. Mont.—Martin v. State Highway 
Commission, 88 P.2d 41, 107 Mont. 
603. 

Pa.—In re McClune's Election Case, 
29 Pa.Dist. 718, 9 West.Co.L.J. 63. 
Tex.—McCall v. Lewis, Civ.App., 263 
S.W. 325. 

20 C.J. p 217 note 62. 

Scope of inquiry in election contests 

(1) Jurisdiction of court is limited 
to such matters as tend to impeach 
the fairness of 'the vote and before 
an election will be set aside it must 
clearly appear that fairness and 
purity ' thereof were materially in¬ 
terfered with and it must be made 
to appear that by reason thereof the 
true result cannot be ascertained 
with certainty.—Schrock v. Hylton, 
Tex.Civ.App., 133 S.W.2d 175. 

(2) The scope of the court's in¬ 
quiry is limited to matters pertain¬ 
ing strictly and directly to the elec¬ 
tion .itself, together with happen¬ 
ings on, the date thereof, such as the 
casting and counting of ballots vot¬ 
ed therein, as well as the action and 
conj^uct of the officers holding it.— 
Marks v. Jackson, Tex.Civ.App., 130 


S.W.2d 926, error dismissed—^Border 
V. Abell, Tex.Civ.App., Ill S.W.2d 
1186—Trimmier v. Carlton, Civ.App., 
264 S.W. 253. affirmed 296 S.W. 1070, 
116 Tex. 692—Turner v. Allen, Civ. 
App., 254 S.W. 630. 

(3) Jurisdiction is limited to such 
matters as tend to show that election 
was not properly ordered or fairly 
conducted, such as failure to give 
notice of time and place where elec¬ 
tion is to be held or that illegal votes 
were cast thereat or some other 
matter that would impeach fairness 
of result.—Clark v. Stubbs, Tex.Civ. 
App., 131 S.W.2d 663. 

(4) However, it has been held that 
an election contest may be predi¬ 
cated upon the status or upon facts 
which existed before an election, 
upon what took place at the election, 
and in some instances upon the 
status or what took place after an 
election, since an “election” is not a 
single event but a process and the 
entire process is subject to contest. 
—Holden v. Phillips, Tex.Civ.App., 
132 S.W.2d 419. 

(5) Whether propositions as to 
amendment of charter, submitted 
without initiation by charter com¬ 
mission, were void, whether city 
council was authorized on its own 
Initiative to ' submit proposition to 
repeal vital parts of charter, whether 
single propositions illegally submit¬ 
ted more than one subject, whether 
propositions were void because not 
identifying statute to be repealed or 
amended, or whether certain proposi¬ 
tions violated Const, art 3 $ 36, in 
undertaking to revive and amenq 
portions of statute without reenact¬ 
ing and publishing it at length, could 
not be considered in election contest, 
under Rev.St. arts 3046-3078; but 
question whether statute requiring 
amendment to city charters to be ap¬ 
proved by “majority of the qualified 
voters, voting at said election” for¬ 
bids amendment on vote of less than 
majority of votes cast at such elec¬ 
tion, although amendment receives 
more than majority of votes cast on 
such amendment, may properly be' 
determined.—Ladd v. Tett, Tex.Civ. 
App., 273 S.W. 1006. 
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82. Ala.—Taliaferro v. Lee, 13 So. 
125, 97 Ala. 92. 

Ky.—Goodwin v. Anderson, 106 S.W. 
2d 152, 269 Ky. 11. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

Pa.—In re McClune's Election Case. 
29 Pa.Dist. 718, 9 WestCo.L.J. 

63. 

Wyo.—^Hamilton v. Marshall, 282 P. 

1058, 41 Wyo. 157, 66 A.D.R. 1164. 
20 C.J. p 217 note 53. 

83. Neb.—Mehrens v. Election Can¬ 
vassing Board of Douglas County, 
278 N.W. 262, 134 Neb. 161. 

84. Ind.—Vincent v. Sims. 191 N.E. 
160, 207 Ind. 47. 

85 . Pa.—In re Contest of Election 
of Gollmar, 176 A. 610, 316 Pa- 
560. 

88 . Miss.—May v. Young, 143 So. 

703, 704, 164 Miss. 35, quoting Cor¬ 
pus Juris. 

Okl.—O’Brien v. Gassoway, 256 P. 

929, 125 Okl. 97. 

20 C.J. p 217 note 54. 

Znjunction proceedings Improper 
Right of holder of certificate of 
election to office to qualify and as¬ 
sume duties cannot, on grounds of 
illegal election, he determined in In¬ 
junction proceeding.—O’Brien v. 
Gassoway, 256 P. 929. 125 Okl. 97. 

87i Ky.—^Hart v. Hose, 75 S.W.2d 
43, 256 Ky. 576—Whitney v. Skin¬ 
ner, 241 S.W. 350, 194 Ky. 804. 
Miss.—May v. Young, 143 So. 703, 

704, 164 Miss. 35, quoting Corpus 
Juris. 

20 C.Ji p 217 note 65. 

Irregulaxitles in nomination 
In determining how far irregulari¬ 
ties in party nominations for office 
will affect result of general election, 
the fundamental inquiry is whether 
irregularities complained of have 
prevented a full, fair, and free ex¬ 
pression of the public will.—^Hunt T. 
Mann, 101 So. 369, 136 Miss. 590. 

88 , Ky.—^Francis v. Sturgill, 174 S. 

W. 763, 163 Ky. 650. 

20 C.J. p 237 note 4. 
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eligibility to become the nominee of a political party 
under the primary law.*® Under some statutes, 
however, a defeated candidate has the right to con¬ 
test the election of his successful opponent upon the 
ground of his ineligibility,®® unless the contest rests 
upon a supposed criminal act which has not been 
tried and determined,®i although where, under the 
statute, violation by the successful candidate of the 
Corrupt Practices Act, is ground for contesting his 
election,®® a prioi conviction of such offense has 
been held not to be a condition precedent to the in¬ 
validation of the election.®® However, in some ju¬ 
risdictions the violation of a corrupt practice act 
does not, per se, authorize a contest of an election 
for violation of its provisions,®^ and a statute au¬ 
thorizing contest of an election where one is not 
eligible at the time of the election does not mean 
where he becomes disqualified because of conduct in 
and about elections;®® and a violation of the cor¬ 
rupt practice act by conduct in and about elections 
disqualifying a candidate from taking office is not 


a ground for contest.®® A violation of a statutory 
provision making it a misdemeanor to fail to file a 
statement of moneys received and expended in aid 
of election as required by statute affords no ground 
for contest.®^ Even where violation of the Cor¬ 
rupt Practices Act is ground for contesting an elec¬ 
tion, a defeated candidate in the regular election 
may not contest on the ground that his opponent 
violated the Act in obtaining the nomination.®* 

A mistake in the count of votes received by a 
candidate for an office made by the board of can¬ 
vassers whether innocently or otherwise is also 
good ground for contesting an election;®® and the 
fact that the validity of the ballots claimed to have 
been erroneously counted was not questioned before 
the inspectors will not prevent the contest but a 
candidate who fails to show that corrections in 
tally sheets were made as to the office for which he 
was a candidate, or that the corrections were not 
made so as properly to represent the actual num¬ 
ber of votes cast has no ground for contest of the 


89- Ky.—^Francis v. Sturgill, 174 S. 
W. 753, 163 Ky. 650. 

9a Ind.—Fields v. Nicholson, 160 
N.B. 63. 197 Ind. 161. 

Minn.—Miller v. Berg. 251 N.W. 682, 
190 Minn. 352. 

20 C.J. P 217 note 56. 

91- Ky.—Grinstead v. Scott, 82 Ky. 

88 . 

20 C.J. p 217 note 57. 

90. Ky.—^Bingham v. Johnson, 237 S. 

W. 1077, 193 Ky. 753. 

N.D.—^Ransom County Farmers’ 

Press v. Lisbon Free Press, 194 N. 
W. 892, 49 N.D. 1166. 

20 C.J. p 217 note 59. 

What constitutes vlolatloii 

Failure of successful candidate for 
county board of education to include 
in post election statement money re¬ 
ceived from brother-in-law of candi¬ 
date for county school superintend¬ 
ent afforded ground for sustaining 
election contest on ground of corrupt 
practice act violation.—Horn v. 
Wells, 69 S.W.2d 1011, 253 Ky. 494. 

93. Ohio.—Baker v. Slusser, 9 Ohio 
App. 117, 27 Ohio Cir.Ct.,N.S., 197, 
28 Ohio Cir.Dec. 409. affirmed 96 
Ohio St. 606, 118 N.E. 1086, re¬ 
versing 19 Ohio N.P.,N.S., 523. 

20 C.J. p 217 note 60. 

94. Ala.—Beatty v. Hartwell. 115 
So. 164. 217 Ala. 239. 

9Bb Ala.—^Beatty v. Hartwell, supra. 

96. Ala.—^Beatty v. Hartwell, supra. 

97. Cal.—Merrick v. Porter, 10 P.2d- 
138, 122 CaLApp. 344. 

9a Ky.—Judd v. Polk, 102 S.W.2d 
325, 267 Ky. 408. 


99. Cal.—In re Cryer, 247 P. 262, 77 
CaLApp. 605. 

Ind.—Vincent v. Sims. 191 N.E. 160. 
207 Ind. 47. 

Ky.—Wolff V. Clark, 279 S.W. 668, 
212 Ky. 435, 

20 C.J. p 217 note 61. 

PaUnxe to consider returns 
An election contestant could com¬ 
plain of action of canvassing board 
in not considering alleged returns 
from certain precinct, as against 
contention that complaint could only 
be made concerning something hap¬ 
pening on election day, the canvass 
of returns being part of election, 
and failure of commissioners’ court 
or other canvassing board to declare 
properly the result of election can 
be raised in statutory election con¬ 
test.—Orth V. Benavides, Tex.Civ. 
App., 125 S.W.2d 1081, error dis¬ 
missed. 

Disozepancies botweeu voting ma- 
ebtue counters 

Where void or excess ballots ap¬ 
pearing by reason of .discrepancy be¬ 
tween compartment and public coun¬ 
ters of voting machine are not caused 
by any mechanical defect and cannot 
be traced to a particular candidate, 
election law provisions with respect 
to excess and void paper ballots are 
inapplicable and summary proceed¬ 
ing under election law affords no 
corrective remedy, but, since afll- 
davits by, or testimony of, electors 
may not be used, the remedy of an 
aggrieved candidate is by action to 
test title to the of9.ee.—^Application 
of Ingamells, 18 N.T.S.2d 247, 259 
App.Div. 36, 786, motion granted 18 
N.T.S.2d 1014—Wilcox v. Smith, 18 
N.T.S.2d 247, 269 App.Div. 36, 786, 
motion granted 18 N.Y.S.2d 1013. 
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1 . Ky.—Stegeman v. Cook, 102 S.W. 

872, 126 Ky. 114, 31 Ky.L. 564. 

In Kew York 

(1) Where absentee ballots and ap¬ 
plications therefor, cast in election 
for town assessor, were never pro¬ 
tested nor objected to in statutory 
manner, special term was without 
Jurisdiction to 'review validity of 
such ballots.—In re Commerdinger, 
284 N.Y.S. 872, 246 App.Div. 834, af¬ 
firmed Commerdinger v. Vincent, 1 
N.E.2d 984, 270 N.Y. 657, 

. (2) The vote of a duly Qualified 
voter, who has submitted an applica¬ 
tion and affidavit which the board of 
elections, under statutes, had deter¬ 
mined was sufficient to permit him to 
vote as an absentee voter, could not 
be questioned in action after election, 
where vote had been received with¬ 
out objection or challenge, and Juris¬ 
dictional defects were not sufficient 
to change the result.—Shells v. 
Flynn, 11 N.E.2d 1, 275 N.Y. 446, af¬ 
firming 300 N.Y.S. 636, 262 App.Div. 
238, affirming, 299 . N.Y.S. 64, 164 
Misc. 302. 

(3) Under statutes requiring board 
of elections to inquire as to suffi¬ 
ciency of circumstances making ab¬ 
sence of voter necessary, and provid¬ 
ing for objection to qualifications and 
to voting of absentee ballot, and for 
summary remedy where ballot is 
voted after objection, candidate who 
previously made no objection that 
applications of absentee voters were 
insufficient on their face could not 
raise siTch objection by action to be 
declared duly elected.—Shells v. 
Flynn, 300 N.Y.S. 636, 252 App.Div. 
238, affirming. 299 N.Y.S. 64, 164 
Misc. 302, and affirmed 11 N.E.2d 1, 
276 N.Y. 446. 
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election for such corrections.^ 

Failure to object to irregularities in the nomina¬ 
tion of a candidate, within the time and in the mode 
provided by statute, is as stated supra § 144, a 
waiver of the objection, and it cannot thereafter 
be raised on an election contest.^ Where a candi¬ 
date is aware before election that the ballot is de¬ 
fective in form, he is estopped thereafter to contest 
the election.^ 

The right to contest an election is not affected by 
the fact that the only judgment which under the cir¬ 
cumstances can be rendered, that is, one annulling 
the election, will bring about the same result as the 
illegal promise of the successful candidate not to 
qualify, on which the contest is based.® 

§ 250. Conditions Precedent 

All conditions precedent to the contest must be ful¬ 
filled; and the requirements prescribed by the statute 
have been said to-be such conditions. There can be no 
contest until an election has been completed. 

The requirements prescribed by the statutes pro¬ 
viding for election contests have been said to be 
conditions precedent to the exercise of the right to 
contest, and must be complied with.® The right to 
contest an election cannot be exercised until the 
election has been completed,^ and unless the stat- 


§ 251 

utes provide otherwise there can be no contest be¬ 
fore the canvassing board has declared contestee 
elected;® and it has been held that until a certifi¬ 
cate has been issued by the proper officer there can 
arise no cause for a contested election.® However, 
it has been held that an express declaration by the 
board that the candidate receiving the highest num¬ 
ber of votes was elected is not necessary.^® Where 
the election laws so contemplate, a recount must 
terminate and the result be declared before an elec¬ 
tion contest can commence.^^ 

§ 251. Defenses 

A contestee may urqe any proper matters of defense, 
and his resignation before institution of the contest pro¬ 
ceedings is a good defense. 

The resignation of the contestee before the in¬ 
stitution of proceedings to contest his election is a 
good defense to the proceedings but a resigna¬ 
tion after service of notice and statement of con¬ 
test on contestee does not oust the court of jurisdic¬ 
tion.^® A contestee may defend on the ground that 
votes cast for him were not counted and that votes 
were improperly counted for contestant, and ask 
for a correct count.^^ Where a declaration of a 
city council of the result of an election for mayor 
is not final and conclusive, it does not prevent the 


2 . Md.—Smith v. Hackett, 98 A. 
140. 129 Md. 73. 

3 . Ind.—Cave v. Conrad, 24 N,E.2d 

1010 . 

Pa.—In re Snodgrass’s Contested 
Elections, 29 Pa.Dist. 562, 49 Pa.Co. 
39 —In re County Controller’s Elec¬ 
tion, 13 Northumb.Leg.J. 205. 

20 C.J. p 218 note 69. 

4 . Ohio.—^Mehling v. Moorehead, 14 
N.E.2d 15, 133 Ohio St. 395, 

Absentee baUot 

Under statutes requiring sample 
ballots to be open to public inspec¬ 
tion, and providing for summary 
proceeding as to form and contents 
of official ballots, candidate who 
previously made no objection to form 
of absentee ballot and of oath on 
envelope containing ballot delivered 
by board of elections could not raise 
objection by action to be declared 
duly elected.—Shells v. Flynn, 300 N. 
Y.S. 536, 252 App.Div. 238, affirming 
299 N.Y.S. 64, 164 Misc. 302, ahd af¬ 
firmed 11 N.E.2d 1, 275 N.Y. 446. 

5- Cal.—Bush V. Head, 97 P. 612, 
154 Cal, 277, 

8 . Ky.—Stafford V. Bailey, 138 S.W. 

2d 998, 282 Hy. 6'25. 

Oiving of bond 

(1) Election Code § 1759, Act o.f 
June 3, 1-937, P.L. 1333, 25 P.S. § 
3459 , requires that in case an elec¬ 
tion is 'Contested, a bond with two or 


more sufficient sureties or one cor- ■ 
porate surety must be given within I 
five days. Such bond must be exe¬ 
cuted not only by the contestant, but 
by sureties, and the failure to file 
such bond deprives the court of ju¬ 
risdiction in the contest.—In re Elec¬ 
tion of Committeewoman in Bullskin 
Tp., 3 Fay.Li.J., Pa., 151. 

(2) Unsuccessful candidate for 
mayor having filed statement of 
contest and bond with county audi¬ 
tor was entitled to trial of contest 
proceedings without filing statement 
and bond with city clerk.—Jenkins v. 
Furgeson, 233 N.W. 741, 212 Iowa 
640. 

7. S.D.—Hohn v. Circuit Court of 
Davison County, 269 N.W. 77, 64 

S.D. 661. 

No citizen, has private right to 
contest election returns by proper 
officials until after election is com¬ 
pleted.—Leslie V. Griffin, Tex.Com. 
App., 25 S.W.2d 820, reversing. Civ. 
App., 23 S.W.2d 635. 

a Ariz.—Henderson v. Carter, 273 
P. 10, 34 Ariz. 528—Schahrer v. 
Bell, 271 P. 715, 34 Ariz. 334. 

Ky.—Lilly v. O’Brien, 6 S.W.2d 715, 
224 Ky. 474. 

Where the court finds that no one 
has been declared elected it has no 
jurisdiction of the contest—^Austin 
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V. Dick, 34 P. «66, 100 Cal. 199—20 
C.J. p 231 note 65. 

Election at primary 
Contestant could not, under stat¬ 
ute, contest election on ground he 
received majority of legal votes and 
was entitled to certificate of election, 
where commission declared he and 
another were nominated.—Hender¬ 
son V. Carter, 273 P. 10, 34 Ariz. 
528. 

9 b Mo.—^Barnes v. Gottschalk, 3 Mo. 
App. 111. 

10 . Minn.—^McVeigh v. Spang, 228 
N.W. 155, 178 Minn. 578. 

11 . W.Va.—^Reynolds v. Board of 
Canvassers of Harrison County, 
188 S.E. 229, 117 W.Va. 770. 

Eecoimt nauiecessary 

Where contestant has knowledge of 
improper voting, or as to count and 
return of ballots cast, which, if duly 
alleged, would sufficiently state 
ground of contest, recount by man¬ 
damus may not be prerequisite to 
statutory contest.—Farmer v. Car- 
son, 148 So. 557, 110 Fla. 245. 

12. Ill.—Holt V. Willett, 96 N.E. 
848, 262 Ill. 233, Ann.Cas.l912D 
264—^Rafferty v. McGowan, 27 N. 
E. 194, 136 Ill. 620. 

13. Tex.—Fowler v. Thomas, Civ. 
App., 275 S.W. 263. 

14b Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 406. 
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defeated candidate from contesting the election.^® 
That defendant received illegal votes does not estop 
him from setting up that contestant received illegal 
votes but it is no defense that contestant's party 
workers were guilty of the same illegal practices 
as charged against contestee’s supporters.^^ a suit 
to prevent induction into office being, for jurisdic¬ 
tional purposes, an election contest, the suit may be 
prosecuted even though defendant has been induct¬ 


ed into office.^ S Where an election is allowed to 
proceed in violation of the law which prescribes the 
manner in which it shall be held, the procedure may 
not be questioned after the election.^® A statement 
by contestants in open court that they were not con¬ 
testing election of members of the city council, but 
only the election of the mayor, who was elected on 
the same ballot, is not fatal to the entire contest 
based on the form of the ballot.^® 


a JURISDICTION AND VENUE 


§ 252. Jurisdiction 

The determination of election contests Is Judicial only 
when and to the extent authorized by the statute; and 
the constitutional and statutory provisions in the various 
jurisdictions determine what tribunal shall entertain the 
proceedings^ and only such tribunal may do so. 

As Stated supra § 247, election contests are purely 
statutory, and the courts have no inherent power to 


determine election contests,21 the determination of 
such contests being a judicial function only when 
and to the extent that the determination is author¬ 
ized by statute.22 Constitutional or statutory provi¬ 
sions in the various jurisdictions determine what 
court shall entertain the proceedings,^^ and only 
the court or board authorized by the statute has 
jurisdiction to hear an election contest,24 and then 


15. Ga.—^Moore v. Bugas, 143 S.B. 
591, 166 Ga. 493. 

16. Ky.—Kean v. Whittle, 275 S.W. 
818, 210 Ky. 273. 

17. Ky.—^Taylor v. Neutzel, 296 S. 
W. 873, 220 Ky. 610. 

18. Tenn.—^Zirkle v. Stegall, 48 S. 
W.2d 192, 163 Tenn. 323. 

19. Ariz.—^Kerby v. Griffin, 62 P.2d 
1181, 48 Arlz. 434. 

20. Ohio.—^Mehling v. Moorehead, 14 
N.£!.2d 15. 133 Ohio St. 395. 

21 . Ill.—Cipowski v. Calumet City, 
153 N.B. 613, 322 Ill. 575--People 
V. Jenner, 214 IlLApp. 321. 

Ky.—Cole v. Ridings, 111 S.W.2d 606, 
271 Ky. 168—^Adams v. Magisterial 
Dist. No. 6, Perry County, 71 S.W. 
2d 21, 264 Ky. 113—Gabbard v. 
Roberts. 295 S.W. 438, 220 Ky. 480 
—Ratleff V. Tackett, 273 S.W. 441, 
209 Ky. 688. 

Minn.—Johnson v. Bu Bois, 294 N.W. 
839. 

N.M.—^Montoya v. Gurule, 38 P.2d 
1118, 39 N.M. 42. 
gtuisdiotlon ratione materin 
While courts are without juris¬ 
diction ratione materise to inquire 
into causes involving contested elec¬ 
tions in absence of statutory au¬ 
thorization, where power to hold 
election is assailed courts have Ju¬ 
risdiction ratione .materiee.—^Morri- 
sett V. City of Shreveport, La.App., 
155 So. 478. 

The summaxy Jurisdlctioii. of the 
supreme court In election cases is 
not inherent, but rests on express 
provisions of the election law, knd 
finds its limitations therein.—^In re 
Carson, 299 N.T.S. 978, 164 Misc. 946, 
affirmed 4 N.Y.S.2d 289..254 App.Biv. 
801 . 


Zrregnlar proceedings 
While proceedings to anniQ the 
election of a sheriff were grossly ir¬ 
regular, under Comp.Li.l917 § 2410, 
specifying the grounds for contest¬ 
ing an election, the district court had 
jurisdiction of the proceedings as an 
election contest.—^Harries v. McCrea, 
219 P. 533, 62 Utah 348. 

22. Mo.—State ex rel. Hartly v. 
Gideon, 40 S.W.2d 745, 226 Mo.App. 
459. 

Ohio.—Bittrick v. Kelly, 20 Ohio N. 
P.,N.S., 86 affirmed 7 Ohio App. 363, 
28 Ohio Cir.Ct.,N.S., 209, 29 Ohio 
Cir.Bec. 73. 

Tex.—Adamson v. Connolly, Civ.App., 
112 S.W.2d 287. 

Wash.—^Malinowski v. Tilley, 266 P. 

lel, 147 Wash, 405. 

20 C.J. p 211 note 83, p 237 note 13— 
83 C.J. p 1101 note 24 [aj. 
gndicial department may, in elec¬ 
tion contest, determine judge who 
was elected where the statutes per¬ 
mit.—^Morrison v. Buttram, 290 S.W. 
399, 154 Tenn. 679. 

Nature of prooeedlogB 

(1) Election contests are special 
proceedings. 

Kan.—^Berglund v. Hanna, 87 P.2d 
681, 684, 149 Kan. 600, citing Cor¬ 
pus Juris. 

S.B.—^Bronson v. Rapid City, 269 N. 

W. 674, 63 S.B. 408. 

Tex.—^Fowler v. Thomas, Civ.App., 
275 S.W. 253. 

(2) The right to contest election is 
a special statutory proceeding, and 
conditions for its exercise must be 
strictly followed. Comp.St.l929, § 
32-1020.—Landgren v. Hamilton, 276 
N.W. 659, 133 Neb. 668—20 C.J, p 
211 note 83 [a]. 

(3) An election recount proceeding 
is ministerial and not judicial, and 
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is a special statutory one.—State ex 
rel. Robertson v. Circuit Court of 
Lake County. 17 N.E.2d 805, 215 
Ind. 18. 

(4) A suit to contest an election, 
not involving title and possession of 
an office, is not a “civil suit,” but is 
a proceeding legislative in its na¬ 
ture.—Be Shazo V. Webb, 113 S.W.2d 
619, 131 Tex. 108, answering certified 
question, Civ.App., 109 S.W.2d 264. 

20 C.J. p 211 note 83 [a]. 

23. Ohio.-Bavis v. Watts, 3 N.B.2d 
928, 52 Ohio App. 474, affirmed 
Foraker v. Perry Tp. Rural School 
Bist. Board of Education, 199 N.E. 
74, 130 Ohio St. 243. 

20 C.J. p 211 note 82. 

Jurisdictioxi as affected by ezlsteiLce 
of other remedy 

The circuit court had jurisdiction 
to determine the validity of claim 
to office of county superintendent of 
public Instruction, wnich was only 
matter involved in proceedings as 
against contention plaintiff's remedy 
was by mandamus, notwithstanding 
mandamus suits may incidentally in¬ 
volve the determination of an elec¬ 
tion contest.—Johnson v. White, 106 
S.W.2d 222, 171 Tenn. 536. 

2d. Ark.—Jackson v. Collins. 102 S. 

W.2d 648, 193 Ark. 737? 

Ill.—^Kohout V. Rench, 172 N.E. 809, 
340 Ill. 470—^Litzelman v. Town of 
Fox, 1 N.E.2d 915, 285 Ill.App. 7. 
Mo.—State ex rel. Hartly v. Gideon, 
40 S.W.2d 745, 226 Mo.App. 459. 
N.J.—Clee V. Moore, 195 A. 630, 119 
N.J.Law 215. 

Va.—Sanders v. School Board of 
Prince William County, 163 S.E. 
394, 158 Va. 303. 

Jnrisdiotloiir as following power to 
tnduict 

(1) In absence of contrary rule by 
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statute, jurisdiction of election con-’ 
test follows power to induct into 
office the officer concerned.—Wolfen- 
harger v. Election Commission, 64 S. 
W.2d 12, 166 Tenn. 648. 

(2) "Where the power to induct into 
office is in the county court, the cir¬ 
cuit court is without jurisdiction of 
election contest involving election of 
members of county board of educa¬ 
tion, and a proceeding to go behind 
certificate of returning officials re¬ 
garding election of members of the 
board is an “election contest” within 
jurisdiction of county court, and not 
the circuit court.—Wolfenbarger v. 
Election Commission, supra. 

Construction of statutes 

(1) Where jurisdiction of claims to 
public office is not expressly or by 
necessary implication placed else¬ 
where, the circuit court has resid¬ 
uary jurisdiction under the constitu¬ 
tion, irrespective of whether the ac¬ 
tions be termed election contests, 
proceedings in the nature of quo 
warranto, or suits to oust usurpers; 
and hence has residuary jurisdiction 
of suits contesting municipal elec¬ 
tion, wherein judgments ousting suc¬ 
cessful candidates were rendered, as 
against contention that persons hav¬ 
ing color of title to office under legal 
election were not usurpers.—Purdy v. 
Glover, 132 S.W.2d 821, 199 Ark. 
63. 

(2) The office of school director 
falls within the designation of “coun¬ 
ty officers,” within the meaning of 
the statute regulating 'contests, and 
prior to the enactment of Crawford 
& M. Dig. § 8873 et seq, such con¬ 
test was required to originate in the 
county court.—Stafford v. Cook, 252 
S.W. 697-, 159 Ark. 438. 

(3) Circuit court has exclusive ju¬ 
risdiction to try election contest for 
municipal offices, including office of 
alderman in city of fourth class.— 
State ex rel. Hartly v. Gideon, 40 S. 
W.2d 745, 225 Mo.App. 459. 

(4) Under statute, ordinary has 
sole jurisdiction to hear and deter¬ 
mine election contest for office of 
county commissioner of Stephens 
county.—Burgess v. Friar, 188 S.B. 
626, 183 Ga. 386. 

(5) Notwithstanding Acts .1919 pp 
288, 324, giving such board power 
to hear and determine any matter of 
local controversy with reference to 
the construction or administration of 
the school law, county boards of edu¬ 
cation have no authority to deter¬ 
mine contest growing out of elec¬ 
tion of school trustee within local 
school district, but such power re¬ 
mains, under Civ.Oode 1910 § 125, in 
the ordinary of the county wherein 
contest growing out of election of 
school trustee arises.—^Nash v. Rob¬ 
inson, 125 S.B. 58, 159 Ga. 185. 

(6) The provisions relating to elec¬ 
tion contests in commission form of 


municipal government statute, cities 
and villages act, and general election 
law manifests a legislative intent 
that the election of a commissioner 
in a city operating under the com¬ 
mission form of government should 
be contested in the same court and 
under the procedure adopted for con¬ 
testing of election of county officers. 
—Harding v. Albert, 25 N.E.2d 32, 
373 Ill. 94. 

(7) Board of trustees, under stat¬ 
utes, is sole judge of election of vil¬ 
lage trustee, county court being 
without jurisdiction.—^Nesladek v. 
Kanka, 173 N.E. 94, 341 Ill. 180. 

(8) County court had jurisdiction 
to hear and determine contest of 
election to office of village president. 
—Kohout v. Bench, 172 N.E. 809, 340 
Ill. 470. 

(9) Circuit court had jurisdiction 
under statute, of action to contest 
election of judge of judicial cir¬ 
cuit.—^Martin v. Youngblood, 7 N.E. 
2 d 997, 211 Ind., 647—Conley y. Hile, 
193 N.E. 95, 207 Ind. 488. 

(10) The provision of Code 1897 
§§ 1198-1250, inclusive, providing for 
election contest before the tribunal 
created by § 1201, presided over by 
the chairman of the board of county 
supervisors, of every office which 
may be filled by an election whether 
state, county or municipal, but mak¬ 
ing no specific reference to township 
offices, is applicable to contested 
election for office of township trustee 
in view of § 1250, making it applica¬ 
ble to elections for offices not other¬ 
wise provided for.—Rekemeyer v. 
Weih, 197 N.W. 894, 197 Iowa 758. 

(11) Circuit court has jurisdiction 
to try issue between claimants for 
office under special election, the 
right to contest special election be¬ 
ing same as right to contest election 
for full term.—Guice v. McGehee, 126 
So. 433, 156 Miss. 858, overruling 
suggestions of error 124 So. 643, 155 
Miss. 858. 

(12) County election board has ju¬ 
risdiction to hear and determine elec¬ 
tion contests arising out of general 
elections for county office, subject 
only to appeal to district court.— 
Albright v. Election Board of Payne 
County. 44 P.2d 995, 172 Okl. 162. 

(13) Petition presented to court of 
common pleas, sitting as election re¬ 
turn board, being, in effect, attempt 
to have that body determine elec¬ 
tion contest, is improper.—^Kline v. 
Eagen, 170 A. 263, 314 Pa. 23. 

(14) Under the Pennsylvania con¬ 
stitution and statutes, court of quar¬ 
ter sessions has no jurisdiction of 
contests involving congressional elec¬ 
tions.—Nomination of Ransley, 29 
Pa.Dist. 625, affirmed In re Contest 
of Election of Ransley, 111 A. 876, 
268 Pa. 303. 

(15) Under statute designating the 
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circuit court as a court of general 
jurisdiction and empowering the 
judge thereof to administer all 
cases where the jurisdiction is not 
conferred on another tribunal, the 
circuit court has jurisdiction to de¬ 
termine validity of election of a 
county. superintendent of public in¬ 
struction, as against contention that 
circuit court was without jurisdic¬ 
tion in absence of statute expressly 
authorizing the contest over such 
office.—Johnson v. White, 106 S.W.2d 
222, 171 Tenn. 636. 

(16) County judge has jurisdiction 
of election contest over office of 
justice of peace as distinguished 
from the quarterly county court.— 
ZIrkle V. Stegall, 43 S.W.2d 192, 163 
Tenn. 323. 

(17) The quarterly county court 
has no jurisdiction to entertain elec¬ 
tion contest under a statute giving 
the “county court” jurisdiction there¬ 
of, the term “county court” having 
reference to the quorum court, pre¬ 
sided over by the county judge or 
county chairman.—Sheffy v. Mitchell, 
215 S.W. 403, 142 Tenn. 48. 

(18) The 1925 statute providing 
that the justice of peace should not 
have a vote in the contest is not ef¬ 
fective to change jurisdiction of elec¬ 
tion contest over office of justice of 
peace from county court comprised 
of county judge or county chair¬ 
man to quarterly county court.— 
Rrown V. Hows, 40 S.W.2d 1017, 163 
Tenn. 138, rehearing denied 42 S.W. 
2d 210, 163 Tenn. 178. 

(19) Under a statute providing for 
contest of elections, chancellor has 
jurisdiction of contest for election 
of circuit judge as special tribunal 
but jurisdiction is not conferred on 
the chancery court as a court; and 
after determination of contest for 
election of circuit judge the chan¬ 
cellor had no power to exercise any 
official act.—^Barham v. Denison, 17 
S.W.2d 692, 159 Tenn. 226. 

(20) Election contests are not 
“suits, complaints, pleas, or civil 
cases” of which the district courts 
would have jurisdiction under con¬ 
stitutional provision conferring ju¬ 
risdiction on the district court of 
suits, complaints, or pleas, notwith¬ 
standing enactment of constitutional 
amendment extending jurisdiction of 
district courts to subject of “con¬ 
tested elections.”—^De Shazo v. Webb, 
Clv.App., 109 S.W.2d 264, certified 
questions answered 113 S.W. 2d 519, 
131 Tex. 108. 

(21) District court has jurisdic¬ 
tion of suit to contest election of 
school district trustees because they 
are' county officers.—^Miller v. Coffee, 
Civ.App., 17 S.W.2d 1100, conforming 
to answer to certified questions, 15 S. 
W.2d 1036, 118 Tex. 381—Keyker Y- 
Watsoa Tex.Civ.APp., 291 S.W. ,j967. 



§ 252 ELECTIONS 29 C.J.S. 

only to the extent authorized.^5 Where the consti- i tution so provides, election contests must be heard 


Repeal af statutes 

Statute conferring jurisdiction on 
crrcuit court to try contested election 
of municipal officers, where no other 
provision of law exists, does not 
impliedly repeal statutes authorizing 
council to hear contests of election 
of councilmen and to provide for 
determination of contests of elec¬ 
tions of other municipal officers.— 
Lyttle V. Wilson, 67 S.W.2d 498, 252 
Ky. 392. 

25. Ky.—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474. 

Pa.—In re Granting Malt Beverage 
Licenses in Greene Tp., Franklin 
County. 1 A.2d 670, 331 Pa. 536. 
Tex.—Beeler v. Loock, Civ.App., 135 
S.W.2d 644, error dismissed. 

XorisdiotioxL of particular courts or 
hodles 

(1) Under Code 1923 § 559, circuit 
court has exclusive original juris¬ 
diction of suit to contest office of 
county commissioner of commission¬ 
er district of Coffee County, despite 
§ 561, being Code 1907 § 470, as 
amended by Gen.Acts 1911 p 196 
giving the probate court jurisdiction 
over contests of any office filled by 
a vote of a single county, as it does 
not contain the further provision “or 
any subdivision thereof,” to include 
the districts of Coffee County.—Am¬ 
mons V. Moore, 104 So. 432, 213 Ala. 
201 . 

(2) Under statute making It duty 
of the ordinaries of several counties 
to hear municipal election contests, 
ordinary does not act in a judicial 
or quasi-judicial capacity, but sole 
Jurisdiction is to determine whether 
the person filing the contest or the 
one who was declared elected re¬ 
ceived the greater number of legal 
votes and in case contestant received 
greater number to declare him duly 
elected.—^West v. Lewis, 4 SJS.2d 171, 
188 Ga. 437. 

(3) The election of a trustee of a 
community high school is not a 
“county election” within statute pro¬ 
viding for contest of county elec¬ 
tions, and contest court organized 
under such statute was without ju¬ 
risdiction to hear contest by elector 
of election of trustee.—^Berglund v. 
Hanna, 87 P.2d 581, 149 Kan. 600. 

(4) The circuit court has no juris¬ 
diction of an election contest involv¬ 
ing title to office of councilman in a 
city of the fourth class, but power 
to determine eligibility and election 
of such, members is in the other 
members of the newly elected board 
holding uncontested title to office, 
and comprising a quorum. The cir¬ 
cuit court’s lack of jurisdiction ex¬ 
tends to taking any steps looking to 
or in furtherance of such a contest. 
—Cole V. Hidings, 111 S.W.2d 605, 


271 Ky. 158—Davis v. Pendleton, 68 
S.W.2d 416, 252 Ky. 838. 

(5) Statute providing that elec¬ 

tion contest of municipal officers oth¬ 
er than for members of city coun¬ 
cil shall be decided as provided by 
ordinance only confers power on 
council to provide method of contest, 
and not to determine such contest 
and the circuit court had jurisdiction 
of election contest for office of po¬ 
lice judge in city of sixth class 
which had no ordinance creating 
tribunal for determining contest of 
city officers other than councilmen.— 
Lyttle v. Wilson. 67 S.W.2d 498, 262 
Ky. 392, followed in Hoskins v. 
Suttles, 67 S.W.2d 502, 252 Ky. 

400. 

(6) Election contest involving title 
of enough members of board of 
councilmen or aldermen of second- 
class city to destroy quorum must 
be instituted in circuit court which 
has jurisdiction of election contests 
against commissioners of city ' of 
second class operating under com¬ 
mission government.—Kluemper v. 
Zimmer, 41 S.W.2d 1111, 240 Ky. 226. 

(7) Contest of election of city com¬ 
missioners was one for courts to 
try where commissioners, who ordi¬ 
narily have jurisdiction, are disquali¬ 
fied by their interest.—Martin v. 
Eagle. 32 S.W.2d 1020, 236 Ky. 267. 

(8) District court is without ju¬ 
risdiction of election contest for 
members of board of education of 
municipal school district under stat¬ 
ute providing for election contests 
for the various “municipal officers,” 
including aldermen or trustees.— 
Auge V. Owen, 49 P.2d 1134, 39 N.M. 
470. 

(9) County election board has ju¬ 
risdiction of election contests over 
offices filled by electors of single 
county, except district judges and 
members of legislature; and, there¬ 
fore, the office not being a state of¬ 
fice, county election board has orig¬ 
inal jurisdiction to hear election con¬ 
test involving office of judge of 
superior court.—Pardoe v. Sellers, 3 
P,2d 709, 164 Okl. 80. 

(10) Court of quarter sessions 
properly refused to consider objec¬ 
tion to form of nomination certifi¬ 
cate in municipal election contest.— 
In re Election Contest for Office of 
Burgess of Borough of Ellwood City, 
133 A. 379, 286 Pa, 257. 

(11) The district court has no ju¬ 
risdiction of an election contest for 
offices of incorporated cities, towns, 
and villages, the proper remedy being 
an information in the nature of quo 
warranto.—Tomlinson v. Williamson, 
Tex.Civ.App., 243 S.W. 287—Davis v. 
Hubbard, Tex.Civ.App., 233 S.W. 875. 

(12) Trustees of an independent 
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or common school district under gen¬ 
eral law, as distinguished from those 
of a city assuming control of its 
schools, are “county officers,” with¬ 
in Rev.St.l911 art 3049, providing for 
contest of elections for any county 
office, and Const, art 5 § 24, provid¬ 
ing for removal of certain county of¬ 
ficers so as to give district court ju¬ 
risdiction.—Fowler v. Thomas, Tex. 
Civ.App., 275 S.W. 253. 
m Row 7ork 

(1) Under the New York statutes 
providing for summary determina¬ 
tion of certain election disputes by 
the supreme court, the court in a 
proceeding to direct recanvass of 
ballots is without power to order 
new election.—In re Gabelmann, 241 
N.Y.S. 405, 136 Misc. 641. 

(2) Supreme court has jurisdic¬ 
tion to determine whether absentee 
votes are legal and the fact that no 
void or challenged vote was shown 
on statement of canvass does not 
deprive court of jurisdiction.—In re 
Baker, 213 N.Y.S. 524, 126 Misc. 49, 
affirmed 213 N.Y.S. 228, 215 App. 
Div. 791. 

(3) Under the election law, the 
court may determine any questions 
of law or fact arising as to pro¬ 
tested wholly blank, or void ballots 
shown on statement of canvass in 
any election district, direct a re¬ 
canvass of such ballots, determine 
any questions of law or fact arising 
as to the canvass of returns by a 
canvassing board, and direct a re¬ 
canvass of the return^ or the per¬ 
formance of any duty imposed by 
law upon the canvassing .board.— 
Application of Ingamells, 18 N.Y.S. 
2d 247, 259 App.Div. 36, 786, motion 
granted 18 N.Y.S.2d 1014—Wilcox v. 
Smith, 259 App.Div. 36, 786, motion 
granted 18 N.Y.S.2d 1013. 

(4) Where voting machine failed 
to record all of the votes cast for 
candidate for mayor but did cor¬ 
rectly record all votes cast for all 
other candidates on ballot, the re¬ 
sult was not a ballot “wholly blank,” 
within statute vesting supreme court 
with jurisdiction summarily to de¬ 
termine any question of law or fact 
arising with respect to protested, 
wholly blank, or void ballots.—^Ho¬ 
gan V. Supreme Court of New York, 
24 N.B.2d 472, 281 N.Y. 672, revers¬ 
ing 16 N.Y.S.2d 351, 268 App.Div. 
174. 

(5) Where absentee ballots, 
claimed to be void, were not shown 
on the statement of canvass or re¬ 
turned by board of elections as pro¬ 
tested, wholly •blank or void bal¬ 
lots, or as protested or rejected 
absentee voters* ballots, and they 
were not marked or identified as 
such, statute gave court no sum¬ 
mary jurisdiction.—Application of 
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and determined by some court and, where the 
constitution designates the court which shall have 
original jurisdiction, the legislature cannot confer 
such jurisdiction on any other court or tribunal.^*^ 
Where a county board is given jurisdiction over 
election contest proceedings it exercises judicial 
powers in such proceedings.28 Where the can¬ 
vassing board denies the election of a federal office¬ 
holder to a state office, the court cannot as a condi¬ 
tion precedent to considering his contest require 
him to file a declaration of his purpose to vacate 
his federal office if successful.29 A contestee can¬ 
not oust the jurisdiction of the court by qualifying 
for the office and entering on its duties pending the 
contest^® 


Jurisdictional defects can be raised at any time 
before the trial of the election contest ends.^^ 

§ 253. Venue 

Statutory provisions fixing the venue of election con¬ 
tests must be compiled with. 

Statutory provisions fixing the venue of election 
contests must be complied with.^^ Under some stat¬ 
utes providing for election contests the venue of 
the contest is fixed as the county of the residence 
of the contestee, and the proceeding is improperly 
brought in any other county.33 It has been held 
that a cbntest of a municipal election should be 
brought in the county where the municipality is sit¬ 
uated.®^ 


D. NOTICE OR PROCESS AND APPEARANCE 


§ 254. In General 

statutory provisions for notice or process must be 
complied with. Under some statutes the notice is the 
foundation of the proceedings, and may serve the dual 
purpose of process and pleading. 

In an election contest the notice.is the founda¬ 
tion of the proceeding,35 and cannot be waived by 
the officer to be served.® 6 In some jurisdictions no¬ 
tice is not only the foundation of the proceeding, 
but also serves the double purpose of writ and dec¬ 
laration, or of summons and complaint or petition, 

Tefft, 18 ]Sr.T,S.2d 349, 269 App.Div. 

782. 

28. Mo.—State ex rel. Goldman v. 

Hiller, 278 S.W, 708—State ex rel. 

Hartly v. Gideon, 40 S.W.2d 745, 

225 Mo.App. 459. 

27. Tex.—MeParlane v. Westley, 

Civ.App., 186 S.W. 261. 

A distziot jndgre in. vacation has 
no jurisdiction under a constitution¬ 
al provision conferringr Jurisdiction 
on the district court.—Ashford v. 

Goodwin, 131 S.W. 535, 108 Tex. 491, 

Ann.Cas.l913A 699—Barker v. Wil¬ 
son, Tex.Civ.App., 189 S.W. 748. 

Power conferred on judfire 
The fact that, pending the pro¬ 
ceedings, the term of office of the 
justice ordering a recount expires 
will not nullify the proceedings.— 

Seglie V. Ackerman, 102 A. 1054, 91 
N.J.Law 332, affirming 100 A. 850, 

90 N.J.Law 118—20 C.J. p 212 note 

85. 

86 . Okl.—^Albright v. Election Board 
of Payne County, 44 P.2d 996, 172 
Okl. 162. 

29. Ala.—Shepherd v. Sartain, 64 
So. 57, 185 Ala. 439. 

39. Pa.—^Reed v. McArthur, 16 Pa. 

Co. 136. 

31. Neb.—Landgren v. 

276 N.W. 659, 133 Neb. 668. 


as the case may be.®^ Where proper notice is time¬ 
ly served and filed with a showing of due service, 
the jurisdiction of the court is invoked.®® Under 
some statutes, however, notice is not required, but 
jurisdiction of the subject matter is obtained when 
contestant files a statement of his contest with the 
county auditor, accompanied by a bond.®® No no¬ 
tice is necessary where not required by the statute.**® 
Although written notice is required, the proceedings 
are not invalidated by the fact that the contest was 
filed in court before the notice vyas given.*^ 

though he should have made his an¬ 
swer a cross petition and had sum¬ 
mons issued.—Huff V. Black, 82 S. 
W.2d 473, 259 Ky. 550. 

Suit to void election for irregu¬ 
larities or misconduct of officers 
must be brought under election con¬ 
test statute which requires written 
notice of intention to contest before 
suit is brought.—Treaccar v. City of 
Galveston, Tex.Civ.App., 28 S.W.2d 
887, error refused. 

36. Tex.—^Moore v. Titus County 
Comers Ct., Civ.App., 192 S.W. 805. 

37. Mo.—State ex rel. Kaysing v. 
Ryan, 67 S.W.2d 983, 334 Mo. 743. 

20 C.J. p 218 note 73. 

38. Mo.—State ex rel. Kaysing v. 
Ryan, 67 S.W.2d 983, 334 Mo. 743. 

39. Iowa.—Marsh .v. Huffman, 202 
N.W. 581, 199 Iowa 788. 

40. Ky.—Harris v. Caudill, 300 S. 
W. 349, 222 Ky. 162. 

41. Tex.—^Kennison v. Du Plantis, 
Civ.App., 220 S.W. 118. 

Statute substantially complied with 
Where, in an election contest, the 
written notice of grounds of con¬ 
test was handed to cbntestees by 
the sheriff at the time of service of 
citation, which was less than thirty 
days after the result of the elec¬ 
tion had been declared; the statute 


Hamilton, 


32. Xn Tennessee office of county 
judge is a “judicial office” within 
statute governing election contests 
and requiring proceedings to be 
brought before the chancellor of the 
division in which the election was 
held.—Stone v. Edmondson, 80 S. 
W,2d 665, 168 Tenn. 698. 

33. Ky.—Gallagher v. Campbell, 102 
S.W.2d 340, 267 Ky. 370. 

34. S.C.—^Whisonant v. Belue, 121 
S.E. 360, 127 S.C. 483. 

35. Mo.—State ex rel. Kaysing v. 
Ryan, 67 S.W.2d 983, 334 Mo. 743. 

Tex.—Adamson v. Connally, Civ. 
App., 112 S.W.2d 287—Stratton v. 
Hall, Civ.App., 78 S.W.2d 300— 
Treaccar v. City of Galveston, Civ. 
App., 28 S.W.2d 276, error dis¬ 
missed—^Fowler v. Thomcus, Civ. 
App,, 276 S.W. 253. 

20 C.J. p 218 note 71. 

Defendant as contestant 
In election contest wherein one 
defendant in answer adopted allega¬ 
tions of plaintiff's petition and al¬ 
leged facts sufficient to constitute 
grounds of contest against code¬ 
fendants. notice by summons was 
dispensed with where codeSendants 
treated such defendant as contest¬ 
ant, proof was heard, and stipula¬ 
tion of facts filed on theory that he 


as well as plaintiff was contesting, al- 
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§ 255. Form and Contents 

Statutory requirements as to the form and contents 
of the notice must be complied with; but in general no 
particular form is necessary. 

No particular form of notice or citation is re¬ 
quired in a contested election case;42 ^nd unnec¬ 
essary statements therein may be disregarded. 
Notice in some form setting forth one or more of 
the statutory grounds of contest is, however, juris- 
dictional,^^ and where the statute so requires, the 
notice must contain a statement showing intention 
to contest's Where the notice serves the purpose 
of a summons and complaint,'it should contain the 
title of the cause specifying the name of the court 
and the parties to the contest as well as the grounds 
thereof,and must, where the statute requires it. 
state the place where it is to be tried and if 
the statute requires contested elections to be heard 
at a specified term of the court a notice which fails 
to specify the term is insufficient.'*8 Where the no¬ 
tice recites that the grounds of contest are set out 


in the complaint and makes the complaint a part of 
the notice, the recitals of the complaint should be 
considered in determining the sufficiency of the 
facts on which the contestant relies.^^ Since an 
election contest is a special proceeding and not a 
civil action, a statutory requirement that process 
in civil actions shall run in the name of the state 
is inapplicable.50 In some jurisdictions a candidate 
claiming the right to the office may institute a con¬ 
test by a notice in his own name,5i but in a pro¬ 
ceeding by an elector a notice of contest must be 
sigfned by the state’s attorney or allowed by the 
court or judge.®^ 

§ 256. Service 

Service of the notice, or other Initial paper, Is a mat¬ 
ter wholly regulated by the statutes, which must be com¬ 
piled with. 

Service of the notice, petition, or other initial 
paper in a contested election case is a matter whol¬ 
ly regulated by statute,53 and the general rule is 


was substantially complied with, 
notwithstanding^ suit had already 
been filed.—Hewitt v. Mays, Tex. 
Civ.App.. 253 S.W. 610. 

4a. Mo.—State v. Hough, 91 S.W. 

905. 193 Mo. 615. 

20 C.J. p 218 note 76, 

43. Mo.—State v. McBlhinney, 97 
S.W. 159, 199 Mo. 6. 

44. Mo.—Green v. Owen, 38 S.W. 
2d 496, 225 Mo.App. 746, trans¬ 
ferred, see 31 S.W.2d 1037, 326 Mo. 

_ 450. 

20 C.J. p 218 note 77. 

45. Tex.—Treaccar v. City of Gal¬ 
veston. Civ.App., 28 S.W.2d 276, 
error dismissed. 

46. Or.—^Whitney v. Blackburn, 21 

P. 874, 17 Or. 564, 11 Am.S.R. 857. 

47. Minn.—Strom v. Lindstrom, 275 
N.W. 833, 201 Minn. 226. 

48. Mo.—^Adcock v. Lecompt, 66 

Mo. 40. 

4a S.D.—Murtha v. Howard, 105 

N.W. 100, '20 S.D. 152. 

50. S.D.—^Kundert v. Madison, 162 

N.W. 898, 39 S.D. 43. 

51. S.D.—Kundert v. Madison, su¬ 

pra. 

20 O.J. p 218 note 84. 

52. S.D.—^Rooney v. Rice, 284 N.W. 
864, 66 S.D. 424—^Bronson’v. Rapid 
City, 259 N.W. 674, 63 S.D. 408. 

20 C.J. p 212 note 85. 

Compliance lidld suffloient 
Indorsement on notice of election 
contest that contest was thereby al¬ 
lowed by the undersigned state's at¬ 
torney of county in which election 


was held by whom it was sigrned is 
sufficient compliance with statute 
requiring notice to be signed by 
state's attorney of proper county, 
where contest is brought by elec¬ 
tor.—Hurley v. Coursey, 265 N.W. 4, 
64 S.D. 131. 

Befusal of attorney to sign 

Showing that state's attorney re¬ 
fused to sign notice of contest of 
election is essential to permit cir¬ 
cuit court or judge thereof to make 
and enter order allowing a contest 
by an elector.—^Dickenson V. Nelson, 
272 N.W. 297, 65 S.D. 162. 

53. Tex.—^Adamson r. Connally, Civ. 

App., 112 S.W.2d 287. 

20 C.J. p 218 note 87. 

OoustructioxL of statutes 

Where service has been permitted 
in the same manner as service of a 
summons, mere change in phrase¬ 
ology from more definite language 
in previous subdivision of statute 
concernlifg service will not be 
deemed to require different service, 
unless legislative intention demands. 
—State V. Gregory, 232 N.W. 546, 202 
Wis. 326—20 C.J. p 218 note 87 [p]. 
In Kentucky 

(1) An election contest notice 
which cannot be served as sum¬ 
mons by reason of contestee's ob¬ 
structing service, may be served as 
notice, and service by a private per¬ 
son is sufficient, where contestee 
absented himself and efforts to pro¬ 
cure service hy officer were unavail¬ 
ing.—Howard v. Cockrell, 20 S.W. 
2d 437, 230 Ky. 681. 

(2) Notices of contesting election, 
return were properly served by tack¬ 
ing on door of contestee's home and 
delivering to contestee's mother, who 
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'resided in home.—Jones v. Cooper, 
20 S.W.2d 458, 230 Ky. 666. 

20 C.J. p 218 note 87 [c]. 

Xu Missouri 

(1) Notice to contest election is 
properly dismissed on general de¬ 
murrer, where record failed to show 
service on contestee by officer of 
county.—Green v. Owen, 38 S.W.2d 
496, 226 Mo.App. 746, transferred, 
see 81 S.W.2d 1037, 326 Mo. 450. 

(2) Under a statute providing for 
the convening of court in special 
session for the purpose of hearing 
election contest and that summons 
shall be issued forthwith, to the 
contestee returnable to the day des¬ 
ignated by the court In the man¬ 
ner provided for serving of civil 
process, summons in election con¬ 
test must be issued in statutory 
form and served by the sheriff to¬ 
gether with a copy of the petition 
of the contestee, and court can get 
jurisdiction over the person of the 
contestee in no other way unless 
he voluntarily appears.—State ex 
rel. Frazier v. Green, App., 143 S. 
W.2d 64. 

(3) Where according to sheriff's 
return all that was served on con¬ 
testee was a copy of the contestant's 
petition, court did not acquire ju¬ 
risdiction of the contestee; and, 
where statute provided that sum¬ 
mons should be made returnable 
within five-day period and five-day 
period expired, the circuit court had 
no jurisdiction to proceed further 
In the election contest and a per¬ 
emptory writ of prohibition would 
issue prohibiting it from so doing, 
-estate ex rel. Frazier v. Green, su¬ 
pra. 

20 aj. p 218 note 87 [f]. 
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that the statutory requirements as to the service and 
the return must be strictly complied with.54 Where 
the statute is silent as to the manner of serving the 
notice, it will be presumed that the legislature must 
have intended it to be done in the manner provided 
for the service of notices generally,55 and any proc¬ 
ess may be adopted by the court conformable to 
the spirit of the code, to bring the parties within 
its jurisdiction ;56 or, as has been said, the court 
may in such a case, upon application promptly 
made, make such order with reference to the serv¬ 
ice of process as the circumstances presented jus¬ 
tify, having regard to the intention of the law that 
the contest be brought to a speedy trial and deter- 
mination.57 While the service of process upon a 
legal holiday is irregular and may be pleaded in 
abatement or set aside upon motion,58 it has been 
said that a notice of contest of election is not tech¬ 
nically process but is more in the nature of a mere 
personal notice informing defendant that an action 
has been commenced against him, and that he is 
required to answer it within a specified time.5^ 
Failure of the clerk to issue a proper summons is 


§ 257 

not fatal to the election contest.®® 

Contest of election on proposition. Notice of a 
contest of an election on a proposition should be 
served on the board or official body authorized to 
submit such proposition to the electors and serv¬ 
ice of the notice by one of several contestants is 

sufficient.®^ 

§ 257. Appearance 

A general appearance may have the effect of a waiver 
of Irregularities, although It has been held not to imply 
a waiver of notice or service. 

Irregularities in the manner of commencement of 
the contest,®® or in the service of the notice or 
process®^ may be cured by a general appearance. 
.Lack of notice is not waived by a special appear¬ 
ance to file a motion to dismiss on the ground that 
the notice is insufficient in that it does not state 
facts sufficient to constitute grounds for contest.®® 
However, in some jurisdictions an appearance and 
answer does not imply a waiver of notice or serv¬ 
ice;®® and by general appearance defendant does 
not waive his right to object to the jurisdiction of 
the court®or the prematurity of the contest.®® 


54. < Tex.—^Adamson v. Connally, 

Civ.App.. 112 S.W.2d 287. 

20 C.J. p 219 note 88. 

Where personal service cannot he 

had 

(1) Under statute, circuit jddffe 
had authority to direct manner of 
service of notice of election contest 
on successful candidate for office of 
city commissioner who was legiti¬ 
mately but temporarily absent from 
state, and who had failed-to leave at 
his dwelling a member of his family 
over age fourteen, notwithstanding 
candidate was in state for some 
eighteen days after return of can¬ 
vassing board without having been 
personally served, and that candi¬ 
date returned to state before ex¬ 
piration of twenty days within 
which contest could be instituted.— 
Nelson v. Dickenson,' 268 N.W. 103, 
64 S.D. 456. 

(2) Service by posting in clerk’s 
office is service by publication, and 
governed by same principles as 
newspaper publication and strict 
compliance with the statute is re¬ 
quired.—State ex rel. Brown v. Stew¬ 
art, 281 S.W. 768, 313 Mo. 1. 

Premature posting 

Failure to find contestee to serve 
notice for election contest does not 
authorize posting of notice seven 
days before return day, since a re¬ 
turn of non est, prematurely made 
before return day, does not author¬ 
ize publication, and publication, how¬ 
ever regular, would not be effective. 
—State ex rel. Brown v. Stewart, 
supra. 

29 C.J.S.—24 


Betum Insufficient to authorize post¬ 
ing 

Where a premature return of non 
est is made, a finding by trial, judge 
that sheriff made search for con¬ 
testee to serve notice of election con¬ 
test between dates of November 21 
and 27 is unwarranted, where sher¬ 
iff testified that he did nothing aft¬ 
er first visit on November 21 until 
second visit of 27; and a premature¬ 
ly posted notice of election contest 
was not made valid by later at¬ 
tempted service where sheriff during 
six days next prior to last days of 
life of notice used no diligence to 
get personal service and the trial 
court acquired no jurisdiction where 
sheriff, having prematurely posted 
notice seven days before return day, 
did nothing thereafter until last two 
days, when he made another unsuc¬ 
cessful effort to find contestee.— 
State ex rel. Brown v. Stewart, su¬ 
pra. 

55. Ky.—Broaddus v. Mason, 25 S. 
W. 1060, 95 Ky. 421, 16 Ky.L. 38. 

20 C.J*. p 220 note 92. 

56. Wash.—State v. Gilliam, 111 P. 
401, 60 Wash. 420. 

57. Minn.—^Whittier v. Farmington, 
131 N.W. 1079, 115 Minn. 182. 

58. Or.—^Whitney v, Blackburn, 21 
P. 874, 17 Or. 564, 11 Am.S.R, 857. 

55. Or.—^Whitney v. Blackburn, su¬ 
pra. 

60. Ky.—Middleton v. Lewis, 58 S. 
W.2d 251, 248 Ky. 86. 
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61. Minn.—Truelson V. Duluth, 61 
N.W. 911, 60 Minn. 132. 

62. Minn.—Hanson v. Adrian, 148 
N.W. 276, 126 Minn. 298. 

63. Utah.—Harries v. McCrea, 219 
P. 533, 62 Utah 348. 

64. Colo.—Burnett v. Meyer, 236 P. 
994, 77 Colo. 272. 

N.D.—Hanson v, Walter, 259 N.W. 

762, 66 N.D. 462. 

20 C.J. p 219 note 90. 

Appearance held general 
Where, in an election contest, in¬ 
cumbent filed a motion denying ju¬ 
risdiction of court over his person, 
because no proper notice was served 
on him, but no ruling was made 
thereon, nor did incumbent announce 
that his appearance was special, in 
view of Code 1924 §§ 1032, 11088, 
such appearance by incumbent was a 
general appearance, giving the con¬ 
test court jurisdiction of his person, 
and defective notice, or want of 
notice, thus became immaterial.— 
Marsh v. Huffman, 202 N.W. 581, 199 
Iowa 788. 

6 & Mo.—State ex rel. Brown v. 
Stewart, 281 S.W. 768, 313 Mo. 1. 

66 . Tex.—^Landrum v. Centennial 
Rural High School Dist. No. 2, 
Civ.App., 134 S.W.2d 353, error 
dismissed, judgment correct—^Ad¬ 
amson V. Connally, Clv.Ap*p., 112 
S.W.2d 287, • 

67. Ky.—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474. 

1 68 . Ky.—^Lilly. v. O’Brien, supra. , 
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§ 258. In General 

Statutory provisions In the various jurisdictions de¬ 
termine the time within which election contest proceed¬ 
ings may and must be brought. The proceedings must 
not be brought prematurely. 

The intention of the contested election laws is 
to have such contest speedily determined so that 
the rig^htful claimant may enjoy as nearly as prac¬ 
ticable the entire term for which he has been chos- 
en.6® The statutes providing for election contests 
frequently provide against the bringing of a con¬ 
test until after the lapse of a specified time follow¬ 
ing the election, and, as discussed infra § 259, re¬ 
quire that the contest be brought within a certain 
time. Where a board has canvassed the votes and 
declared the results of an election, a contest brought 
within the statutory time thereafter is not prema¬ 
ture notwithstanding the board could have post¬ 
poned the canvass.'^® If a contest is brought pre¬ 
maturely, it is not cured by subsequent amendments 
filed after the cause of action accrued.^! A pre¬ 
mature filing may be cured by a proper memoran¬ 
dum of refiling filed within the proper time, stat¬ 
ing that contestant refiled his statement and each 


and every allegation thereof or by the filing of 
a second affidavit, where it is clear that the inten¬ 
tion was to commence a new action.*^® An objec¬ 
tion that the contest is premature may be waived 
by answering on the merits.'^^ 

§ 259. Limitations 

a. In general 

b. When period begins to run 

c. Computation of time 

a. In General 

Requirements as to the time within which the con¬ 
test must be brought are regarded as mandatory, and 
unless strictly complied with the court is without juris¬ 
diction to proceed. 

The statutes generally require that anyone desir¬ 
ing to contest an election must file and serve a no¬ 
tice and statement of the grounds of contest with¬ 
in a certain numlier of days after the election, or 
the official declaration of the result.'^s These pro¬ 
visions are regarded as mandatory, and cannot be 
waived;*^® and unless strictly complied with the 
court is without jurisdiction to proceed.Service of 


69. Ark.—Bland v. Benton, 286 S. 
W. 976, 171 Ark. 805. 

Ky.—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730. 

26 C.J. p 220 note 99. 

70. Kan.—Stryker v. Welch, 279 P. 
25, 128 Kan. 632. 

71. Ky.—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474. 

72. Iowa.—Haas v. Contest Court, 
266 N.W. 373, 221 Iowa 150. 

73- Wash.—State ex rel. Pember¬ 
ton V. Superior Court of Whatcom 
County, 83 P.2d 345, 196 Wash. 
468. 

74- Kan.—Stryker v. Welch, 279 P. 
25, 128 Kan. 632. 

75. Ky.—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474. 

20 C.J.‘ p 220 note 1. 

Provisions applicable to particular 
ofBlces 

(1) A contest of mayor’s office in 
city of second class is not within 
thirty days' limitation applicable to 
contests Involving, state or district 
office comprising more than one 
county, since the office of mayor is 
not within the statute but is includ¬ 
ed in the general clause “any oth¬ 
er officer” which provides a ten day 
limitation.—^Lllly v. O'Brien, supra. 

<2) Where petitioner contested 
election of school trustees within 
thirty days after election, circuit 
court had jurisdiction under Ky.St. 
Suppl.1933 § 1596a-12 as against a 


contention that the ten-day period 
applied.—Noble v. Bowman, 60 S. 
W.2d 948, 249 Ky. 343. 

76. Ky.—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474. 

77. Ala.—Ex parte Hartwell, 188 
So. 891, 238 Ala. 62. 

Ark.—Koser v. Oliver, 64 S.W.2d 
411, 186 Ark. 567—Moore v. Child¬ 
ers, 54 S.W.2d 409, 186 Ark. 563. 
Ill.—Harding v. Albert, 25 N.E.2d 
32, 373 Ill. 94. 

Ind.—Gossard v.* Vawter, 21 N.E.2d 
416, 215 Ind. 681—Slinkard v. 

Hunter, 199 N.B. 660, 562, 209 Ind. 
475, citing Corpus Juris. 

Ky.—Harris v. Caudill, 300 S.W. 
349, 222 Ky. 162—Colvin v. Mills, 
284 S.W. 116, 214 Ky. 812. 

Minn.—Strom v. Lindstrom, 275 N. 

W. 833, 201 Minn. 226. 

Okl.—^Pardoe v. Dean, 44 P.2d 84, 
172 Okl. 101. 

20 C.J. p 220 note 3. 

Filing of bond 

Statement of election contest and 
bond need not be died at same time 
so long as both are died within 
statutory period.—Haas v. Contest 
Court, 265 N.W. 373, 221 Iowa 150. 
Issuance of summons after petition 
died 

Timely dling of petition to con¬ 
test election gave court jurisdiction 
of subject matter of contest pro¬ 
ceeding, notwithstanding summons 
was not issued within time for dl¬ 
ing petition and proper bond, re¬ 
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quired for recount requested by pe¬ 
titioner, was not timely died.—Slink¬ 
ard V. Hunter, 199 N.B. 560, 209 Ind. 
475. 

Proceeding by third person to in¬ 
validate election for county judge 
is barred by code provision requir¬ 
ing candidate to present sworn 
statement of grounds of contest 
within twenty days after election. 
—Stone V. Edmondson, 80 S.W.2d 
665, 168 Tenn. 698. 

Where improper proceedings insti¬ 
tuted 

Where proceedings to have ab¬ 
sentee ballots declared void were 
not commenced within twenty days 
of election as required by statute 
relating to summary jurisdiction of 
supreme court in such cases, fact 
that proceedings were Instituted un¬ 
der statute providing that supreme 
court may direct examination by 
candidate of ballots upon which his 
(name appears and for the preserva¬ 
tion of ballots within twenty days 
of election was immaterial since 
the' proceedings under the two> stat¬ 
utes are distinct and separate and 
cannot be merged.—^Application of 
Tefft, IS N.T,S.2d 349v 259' AppJDlv, 
782. 

Directory provisions 

Statutory provision reqtifring pro¬ 
ceedings in certain election contests 
to be commenced within twelve- days 
of election is directory, not manda¬ 
tory.—In fie Btady,. 282: N^T.St 964„ 
246 AppJ>iv. 561. 
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the notice within the statutory period, has, however, 
been held not to be a limitation on the jurisdiction 
of the court over the person,^8 and a mere irregu¬ 
larity such as the signing of the order by the court 
directing the time and manner of service of the 
notice prior to the filing thereof has been held not 
fatal. 

b. When Period Begins to Eun 

The time when the period within which the contest 
must be brought begins to run depends on the statutory 
provisions under which the contest is brought. 

The statutes generally fix the time when the pe¬ 
riod for filing contests begins to run, and the con¬ 
test must be filed within such time.80 Thus under 
the different statutes it has been variously held that 
the notice and statement must be filed within the 
required number of days after the day of the elec- 
tion,8i or after the return day, which is the day 


on which the canvass begins,®^ or after the can¬ 
vass of the votes,88 or the ofi&cial declaration of the 
result,^^ or after a recount.^® Statutes requiring 
the contest to be instituted within a specified time 
after the canvass of the vote or final action of the 
canvassers refer to the action of the canvassers in 
ascertaining the result of the election, and not to 
the issuance of a certificate to the successful can¬ 
didate.^® 

c. Computation of Time 

The computation of the time within which the notice 
must be given is determined by the particular statute 
under which the contest is brought. 

There is some difference of judicial opinion as 
to.the proper rule for computing the time, where 
the statute provides that notice of an election shall 
be given within a certain number of days after 
the official declaration of the result. Under some 


78. Cal.—O’Dowd v. San Francisco 
County Super. Ct., Ill P. 751, 158 
Cal. 537. 

20 C.J. p 221 note 4. 

79. Minn.—Hanson v. Adrian, 148 
N.W. 276, 126 Minn. 298. 

80ii Tex.—^Landrum v. Centennial 
Rural High School Dist. No. 2, 
Clv,App., 134 S.W.2d 353, error 
dismissed, judgment correct. 

20 C.J. p 221 note 9. 

81. Ark.—^Koser v. Oliver, 54 S.W.2d 
411, 186 Ark. 567. 

Ky.—Coleman v. Goff, 39 S.W.2d 
1003, 239 Ky. 479. 

20 C.J. p 221 note 10. 

82. Cal.—Carlson v. Burt, 43 P. 583, 
111 Cal. 129—^Day v. Jones, 31 Cal. 
261. 

In. Montana, under Corrupt Prac¬ 
tices Act § 40, declaring that con¬ 
test of an election must be com¬ 
menced within forty days after the 
return day of the election, the phrase 
“return day of the election” refers 
to the day on which the returns of 
the election are delivered to the 
board for purposes of canvassing, 
and contest must be begun within 
forty days thereafter.—^Wilkinson v. 
La Combe, 197 P. 836, 59 Mont. 516. 

In irta]! the term “election re¬ 
turns” as used in statute requiring 
an election contest to be commenced 
within forty days after the returns 
of the election are made means the 
report made to the board of can¬ 
vassers of the number of votes cast 
for each candidate, or proposition 
voted upon by those charged by 
law with the duty of counting or 
tallying the votes for or against 
the respective candidates or propo¬ 
sitions; and a contest brought more 
than forty days after the reports 
were made was not timely.—Spear 


'v. Marshall, 79 P.2d 15, 95 Utah 62. 
20 C.J. p 221 note 11 [a]. 

83. Colo.—^Vailes v. Brown, 27 P. 
945, 16 Colo. 462, 14 L.R.A. 120. 

20 C.J. p 221 note 12. 

Postponement 

Statement of contest filed more 
than twenty days after first meeting 
of canvassing board is timely as 
against general demurrer, in view 
of possibility of postponements of 
canvass by adjournment of the 
board.—Schahrer v.’ Bell, 271 P. 715, 
34 Ariz. 334. 

In South Dakota 

(1) Under statute, unsuccessful 
candidate for office of city commis¬ 
sioner had right to give notice at 
any time up to and including May 
21 , of election contest, where can¬ 
vassing board had made its return 
on May 1.—^Nelson v. Dickenson, 
268 N.W. 103, 64 S.D. 456. 

(2) Notice of intention to contest 
election for state representative 
served oli candidates declared elect¬ 
ed more than ten days after can¬ 
vassing board announced their elec¬ 
tion and on other candidates before 
they were declared elected was inef¬ 
fective to give contestant right to 
use of subpoena and right to take 
depositions and to examine ballots | 
in connection with intended contest.' 
—State ex rel. Ingles v. Circuit 
Court of Spink County, 258 N.W. 
278, 63 S.D. 313. 

84. Tex.—Landrum v. Centennial 
Rural High School Dist. No. 2, 
Civ.App., 134 S.W.2d 353, error 
dismissed, judgment correct—Orth 
V. Benavides, Civ.App., 125 S.W. 
2 d 1081, error dismissed. 

20 C.J. p 222 note 13. 

Illegal election 

The limitation of sixty days from 
the promulgation of the result pre¬ 

371 


scribed by Acts ISIO No. 256 S 17, 
providing for contest of an election 
for voting a tax, which act was 
amended by Acts 1912 No. 218, for 
suit to contest legality, regularity, 
or formality of an election in a 
subdivision of the state for a spe¬ 
cial tax, is inapplicable, where the 
election has been held under the 
auspices of aji unauthorized body, 
or where the tax Is unconstitutional, 
—^William T. Joyce Co. v. Police 
Jury of Parish of Tangipahoa, 83 
So. 587, 146 La. 322. 

85. Pa.—In re Contested Election 
in Kline Tp., 22 Pa.Dist. & Co. 
249. 

80. Tex.—Orth v. Benavides, Civ. 
App., 125 S.W.2d 1081, error dis¬ 
missed. 

20 C.J. p 222 note 14. 

In Kentucky 

(1) The rule of the text, which in 
this jurisdiction applies to contests 
of primary elections, has been er¬ 
roneously applied to general elec¬ 
tions.—Thompson v. Taylor, 211 S. 
W. 582, 184 Ky. 106—Hall v. Mar¬ 
tin, 208 S.W. 417, 183 Ky. 120. 

(2) These decisions have been ex¬ 
pressly repudiated, and the rule in 
the case of general elections is that 
the issuance of the certificate is 
the final action within the meaning 
of the statute.—^Hodges v. Murray, 
41 S.W.2d 923, 240 Ky. 127—Rob¬ 
erts V. Stumbo, 12 S.W.2d 1110, 227 
Ky. 334—Lilly v. O’Brien, 6 S.W.2d 
715, 224 Ky. 474—Colvin v. Mills, 
284 S.W. 115, 214 Ky. 812. 

(3) Time for filing contest of 
county officer’s election ran from 
delivery of election certificate to 
county court clerk and not from 
date on which contestee obtained 
possession thereof, although no rec¬ 
ord of filing was made.—Land v. 
Land. 50 S.W.2d 618, 244 Ky. 126.. 
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statutory provisions the first day should be includ¬ 
ed and the last day excluded and when the last 
day for filing the notice falls on Sunday it must 
be filed on Saturday.^® Under others the proper 
rule is to exclude the first day and include the 
last,89 although under some statutes the time can¬ 
not be extended merely on the ground that the last 
day happens to fall on Sunday,99 while under oth¬ 
ers service of notice on the following day is timely 
where the last day is a Sunday.9i it has been held 
that, where the statute provides that the contestee 
shall answer within a certain number of days after 
summons is served upon him, the day of service is 
to be included in computing such time.9 ^ 

Time of day. It has been held that the contest¬ 
ant has until midnight of the last day in which* to 
file his'petition,93 but delivery of the notice to the 
clerk or the court at his residence after office hours 


on the last day has been held insufficient ;94 and 
likewise handing a notice of contest to a janitor of 
the clerk’s office after office hours, although in the 
office, has been held not a sufficient filing of the-no¬ 
tice to toll limitations.95 The general rules gov¬ 
erning computation of time, as stated in the C.J.S. 
title Time § 8 et seq, also 62 C.J. p 962 note 47 et 
seq, apply in election contest cases. 

§ 260. Laches 

Laches may bar the bringing of an election contest. 

The right to bring an election contest may be 
lost by inexcusable delay,®^ but it has been held 
that delay of a little over one month in bringing 
certiorari to review an election is not such laches 
as to bar the proceeding.®^ A delay which is not 
due to the fault of the contesting party does not 
defeat the right to contest the election.® 8 


F. PARTIES 


§ 261. In Statutory Contests Generally 

The person or persons who may maintain a statutory 
election contest is dependent on the particuiar provisions 
of the applicable statute or statutes. Usually the right 
Is conferred on a candidate, and sometimes it Is con* 
ferred on electors. 

The person or persons who may maintain a stat¬ 


utory election contest are dependent on the partic¬ 
ular provisions of the applicable statute or stat- 
utes.99 Usually the right is conferred on a candi- 
date,i and by some statutes the right is conferred 
on an elector but other statutes restrict the right 


87. Ky.—^Jones v. Cooper, 20 S.W.2d 
458, 230 Ky. 566—Colvin v. Mills, 
284 S.W. 115, 214 Ky. 812. 

20 C.J. p 222 note 15. 

88. Ky.—Lowry v. Stotts, 127 S.W. 
789, 138 Ky. 251. 

20 C.J. p 222 note 16. 

89. La.—Gewin v. Police Jury of 
Jackson Parish, 58 So. 132, 130 La. 
416. 

Mo.—State v. Southern, 214 S.W. 
100, 278 Mo. 610. 

S.D.—^Dobson v. Llndekug-el, 164 N. 

W. 269, 39 S.D. 374. ' 

20 C.J. p 222 note 19. 
sa Colo.—^Vailes v. Brown, 27 P. 
945, 16 Colo. 462, 14 L.R.A. 120. 

81. Ky.—^Jones v. Cooper, 20 S.W.2d 
458, 230 Ky. 566. 

Mo.—State ex rel. Bulger v. South¬ 
ern, 214 S.W. 100, 278 Mo. 610. 
S.D.—^Dobson v. Llndekugel, 164 N. 
W. 269, 89 S.D. 374. 

82. Ky.—Combs v. Eversole, 70 S. 
W. 638, 114 Ky. 222, 24 Ky.L. 1063. 

83. Ill.—^Zimmerman v. Cowan, 107 
Ill. 631, 47 Am.R. 476. 

84. Ohio.—Taylor v. Wallace, 7 
Ohio Dec. (Reprint) 328, 2 Cine. 
L.Bul. 115, aiilrmed 31 Ohio St. 
151. 

20 C,J. p 222 note 23. 

85. Ohio.—-Kienborth v. Bernard, 7 
Ohio Dec. (Reprint) 359, 2 Cinc.L. 
Bui. 171. 


96. Mich.—^Andrews v. Otsego 
County Prob. Judge, 41 N.W, 923, 
74 Mich. 278. 

97. N.J.—Schelble v. Hightstown, 
106 A, 25, 93 N.J.Law 69. 

20 C.J. p 221 note 8 . 

981 N.M .—Zamora v. Archuleta, 10 
P. 2 d 822, 36 N.M. 181. 

99. Ill.—^Harding v. Albert, 25 N. 

R2d 32, 373 Ill. 94. 

20 C.J. p 222 note 32 [a], [b], [c], 

1. Ala.—^Pope V. Howie, 149 So. 222, 
227 Ala. 164. 

Conn.—^Meigs v. Theis, 129 A. 561, 
102 Conn. 579. 

Ky.—Huff V. Black, 82 S.W.2d 473, 
259 Ky. 550. 

Tex.—^Miller v. Coffee, Civ.App., 17 
S.W.2d 1100, conforming to answer 
to certified questions 15 S.W.2d 
1036, 118 Tex. 381. 

20 C.J. p 218 note 84, p 223 note 
33. 

Nominees could contest eligibility 
of their opponents, although not 
claiming themselves to be elected.— 
Kluemper v. Zimmer, 41 S.W.2d 1111, 
240 Ky. 225. 

Candidate not entitled to office may 
nevertheless contest the election of 
contestee on the ground of violation 
of the Corrupt Practice Act.—Hart v. 
Rose, 75 S.W.2d 43, 256 Ky. 676— 
Horn V. Wells, 69 SW.2d 1011, 253 
Ky. 494—Kirby v. Creech, 32 S.W.2d 
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419, 235 Ky. 816—Combs v. Dixon, 
286 S.W. 797, 215 Ky. 566—Morgan 

V. Revis, 284 S.W. Ill, 215 Ky. 30— 
Whitney v. Skinner, 241 S.W. 350, 194 
Ky. 804—^Francis v. Sturgill, 174 S. 

W. 753, 163 Ky. 650—20 C.J. p 223 
note 83 [a]. 

Successful candidate receiving few¬ 
est votes of candidates elected to fill 
several places, each candidate being 
opposed to all the others and none 
running for any particular one of the 
places to be filled, may contest the 
election of the other candidates, 
where, if it be found that he re¬ 
ceived a higher number of votes than 
one of them, he will be entitled to a 
longer term of office.—Craig v. Gray, 
23 Ohio N.P.,N.S.. 250. 

Candidate anticipating adverse ao- 
tlon by election officials may seek 
relief in court.—In re Punkhouser, 
284 N.T.S. 777, 167 Misc. 400. 

Candidate voting at primary in 
which the ballots contained a clause 
pledging the voters participating to 
abide by the result and to support 
the nominee in the ensuing general 
election is not thereby estopped from 
contesting the election of the candi¬ 
date nominated at such primary.— 
Seal V. Knight, 121 So. 632, 10 La. 
App. 563. 

2 . Ala.—^Ex parte Hartwell, 188 So. 

891, 238 Ala. 62. 
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to candidates^ or to persons having or claiming in 
the election an interest which is special or superior 
to that of a mere elector or inember of the pub¬ 
lic.^ Some statutes require that the contestant be 
a qualified elector and, where a statute provides 
that a contestant shall file with his suit a petition 
signed by at least a designated number of voters 
of the county or parish praying the court to ex¬ 
amine the facts and decide thereon, the provision 
must be complied with.® Under such statutes, the 
signers of the petition must have been qualified 
electors at the time of the election^ and at the time 
of signing the petition,® and, under some such stat¬ 
utes, must have voted at the election but it is not 
necessary that they should be electors of the par¬ 
ticular political district in which the alleged cause 
of contest arose, but only that they be qualified elec¬ 
tors of the political district which held the elec- 
tion.i® The court is not, of course, precluded from 
inquiring into their qualifications by reason of their 
having voted at the election.A judge of elec¬ 
tion has been held to have no right of contest 
and an officeholder who accepts an incompatible 
office cannot contest an election to the office which 
he has abandoned.^® 

The ordinary statutory contest is an adversary 
proceeding, the candidate defeated on the face of 
the returns being the contestant and the candidate 
returned as elected being the respondent or con- 
testee;!^ and all parties having interests adverse 


to the contestant should be brought in as contes- 
tees.i5 Generally speaking, the necessary parties 
in a particular proceeding are determined by the 
issues raised by the pleadings.^® In a proceeding 
by an unsuccessful candidate to contest the elec¬ 
tion of another candidate, the other unsuccessful 
candidates are not necessary parties where the only 
question presented by the pleadings is whether pe¬ 
titioner or the candidate declared to have been 
elected was elected,or where the contest will not, 
or the circumstances indicate that it will not, 
change the result of the election in so far as they 
are concerned.^® Similarly, where several places 
are to be filled and there were several candidates, 
each of whom was opposed to every other candi¬ 
date and none of whom ran for any particular one 
of the places to be filled, an unsuccessful candidate 
may contest the election of one o-r more of the can¬ 
didates without joining as parties the other candi- 
datesi® where the contest will not change the re¬ 
sult of the election in respect of the candidates not 
made • parties but all candidates, successful or 
unsuccessful, in respect of whom the results of the 
election may or will be changed by the contest are 
necessary parties.®^ It has been held that every 
candidate for an office is a proper party,®® and un¬ 
der some statutes the county committee of the po¬ 
litical party which nominated the candidate may be 
permitted to be heard.®® An official or board vest¬ 
ed with ministerial duties in respect of the election 


Ill.—Harding v. Albert, 25 N.E.2d 
a2, 373 Ill. 94. 

Ind.—Fields v. Nicholson, 160 N.E. 

53, 197 Ind. 161. 

20 C.J. p 223 note 34. 

3. Ga.—Jones v. McElreath, 146 S.E. 
734, 167 Ga. 833. 

Philippine.—Abendan v. Llorente, 10 
Philippine 216. 

Claimant to term at stake In elec¬ 
tion 

S.D.—^Rooney v. Rice, 284 N.W. 864, 
66 S.D. 424. 

4. Ky.—Rose v. Epperson, 115 S.W. 
2d 336, 272 Ky. 765. 

Okl.T—O’Brien v. Gassoway, 256 P. 
929, 125 Okl. 97. 

Tex.—Butler v. Gumming, Civ.App., 
86 S.W.2d 1090—Blakemore v. 
Board of Trustees of Public Free 
Schools of Galveston, Civ.App., 
262 S.W. 843. 

20 C.J. p 223 note 34 [a] (2). 

5. Ala.—Ex parte Hartwell, 188 So. 
891, 238 Ala. 62. 

20 C.J. p 223 note 34 [c]. 

Slector of political district or sub¬ 
division 

Ariz.—Kitt V. Holbert, 248 P. 26, 
30 Ariz. 397, followed in Young v. 
Cordis, 248 P. 28, 30 Ariz. 406. 


Ill.—^Donovan v. Comerford, 163 N. 
E. 657, 332 Ill. 230, certiorari de¬ 
nied 49 S.Ct. 263, 279 U.S. 842, 73 
L..Ed. 988. 

6. LSp—^D ucote V. Gremillion, 32 La. 
Ann. 540. 

20 C.J. p 223 note 35. 

7. Minn.—^Miller v. Maier, 161 N.W. 
513, 136 Minn. 231, 2 A.L.R. 399. 

8. Pa.—^Fulton’s Election, 19 Pa. 
Dist. 1119. 

9. Pa.—In re Third Road Dist. 
Supr., 8 Pa.Co. 302—In re Petition 
to Contest Election, 32 Luz.Leg. 
Reg. 5. 

10 . Pa.—^In re Contested Election of 
Prothonotary, 5 Kulp 179—^Ex par¬ 
te Burke, 22 Pittsb.Leg.J. 193. 

20 C.J. p 223 note 39. 

11. Pa.—^Fulton’s Election, 19 Pa. 
Dist, 1119. 

20 C.J. p 223 note 37. 

12. Ill.—^Bernier v. Russell, 89 Ill. 
60. 

113. Me.—^Howard v. Harrington, 96 
A. 769, 114 Me. 443, L.R.A.1917A 
211 . 

14. Ill.—^Irmegar v. Tazewell Coun¬ 
ty, 106 N.E. 227, 264 Ill. 172. 

20 C.J. p 223 note 42. 

373 


15. La.—Gretna v. Bailey, 72 So. 
996, 140 La 363. 

Neb.—^Burke v. Perry, 42 N.W. 401, 
26 Neb. 414. 

20 C.J. p 223 note 43. 

16. Tex.—Beeler v. Loock, Civ.App., 
135 S.W.2d 644, error dismissed. 

17. Ky.—Kirby v. Creech, 32 S.W.2d 
419, 235 Ky. 816. 

20 C.J. p 223 note 44. 

18. Tex.—Beeler v. Loock, Civ.App., 
135 S.W.2d 644, error dismissed. 

19. Ky.—Gallagher v. Campbell, 102 
S.W.2d 340, 267 Ky. 370. 

20. Iowa.—^Haas v. Contest Court, 
265 N.W. 373, 221 Iowa 150. 

Tex.—Beeler v. Loock, Civ.App., 135 
S.W.2d 644, error dismissed. 
Candidate conceded to have been 
elected 

Ky.—^Burns v. Lackey, 186 S.W. 909, 
171 Ky. 21. 

21. Ill.—Weeden v. Gher, 147 N.E. 
388, 316 Ill. 534. 

20 C.J. p 223 note 45. 

22. Tex.—Beeler v. Loock, Civ,App., 
135 S.W.2d 644, error dismissed. 

23. N.T.—In re Barrett, 202 N.Y.S. 
20, 121 Mlsc. 735, reversed on other 
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is not a necessary party,24 and under some stat¬ 
utes,25 although not under others,2 6 such an official 
or board is not a proper party; and it is competent 
for the legislature to dispense with the necessity of 
making the state a party to a contest between rival 
candidates.27 Under some statutes, defects in nec¬ 
essary parties defendant are not jurisdictional, but 
the court may order the necessary parties defend¬ 
ant who are not before it brought in.28 

^Intervention. The right of intervention depends 
on statutory authority.29 In the absence of a stat¬ 
ute specifying who may intervene in an election 
contest, which is held to preclude intervention by 
persons not named,2® the court may in its discre¬ 
tion permit proper parties to mtervene.^i After a 
voluntary termination of proceedings by a contest¬ 
ant, the trial court cannot substitute an intervening 
stranger and permit the contest to continue.22 

§ 262. Joint Actions 

Generatly the right of different persons to different 
offices cannot be contested by a single petition, but an ex¬ 
ception is sometimes made where the rights of all the 
parties depend on practically the same facts or where' 
several 'persons claim election to several offices of the 
same class. 

It is a general rule that the court can acquire no 
jurisdiction by a single petition to contest the right 
of different persons to different offices ;3 3 but an 
exception to the general rule has been made where 
several persons join in one petition and the rights 
of all the parties depend on practically the same 
state of facts,34 or where several persons claim to 
have been elected to several offices of the same 


class,3 5 and especially where fraud affecting the en¬ 
tire ticket is involved in the contest and under 
some statutes there may be a joinder of parties 
contestants^ or respondents.ss If reasons exist why 
any of the respondents would suffer from being 
joined with the others in one petition, such respond¬ 
ents may in their answer set out these reasons and 
ask to be permitted to sever in their trials.SS Where 
two sets of election contests between the same par¬ 
ties for the same offices have been filed, the fact 
that the court erroneously consolidated them instead 
of striking the first set from the files.is not preju- 
diciaL40 

§ 263. In Contesting Tie 

In case a tie vote is returned, either party may con¬ 
test the election with the other. 

In case a tie vote is returned, either party may 
contest the election with the other ;4i and he is not 
deprived of this right by the fact that the tie has. 
been decided by lot as authorized by statute.42 A 
hold-over incumbent is not, however, a proper party 
to such contest.43 

§ 264. In Election on Propositions 

Generally speaking, the persons who may Institute 
proceedings to contest an election on a public matter 
and who may or must be made contestees therein are de¬ 
pendent on the statute authorizing the contest. Unlese 
a statute otherwise provides, however, the public must be. 
made a party. 

Generally speaking, the persons who may insti¬ 
tute proceedings to contest an election on a public 
matter,44 and who may or must be brought in as. 


grounds 204 N.Y.S. 705, 209 App. 
Div. 217. 

24. Farticnlaz officials or boavds 

(1) Clerks and inspectors of elec¬ 
tions.—Farmer v. Carson, 148 So. 
557, 110 Fla. 245. 

(2) Canvassing board. 

Fla.—^Parmer v. Carson, supra. 

Tex.—Leslie v. Griffin, Civ.App., 23 
S.W.2d 535, reversed on other 
grounds, Com.App., 25 S.W.2d 820. 

(3) Secretary of state.—^Leslie v. 
Griffin, supra. 

25. N.H.—^Atwood V. Berry, 179 A. 
412, 87 N.H. 331. 

26. N.T.—In re Barrett, 202 N.T.S. 
20, 121 Mlsc. 735, reversed on other 
grounds 204 N.Y.S. 705, 209 App. 
Div. 217. 

27. Mlnn.-^McConaughy v. Secreta¬ 
ry of State, 119 N.W. 408, 106 Minn. 
392, 422, 

20 C.J. p 223 note 47. 

28. Iowa.—^Haas v. Contest Court, 

. 265 N.W. 373, 22l Iowa 150. 

29. Ky.—Stamper v. Hall, 109 S.W. 
2d 386, 270 Ky. 164. 


30. Xaterventlon as oontestaat is not 
authorized by a statute authorizing 
intervention as a contestee, and, not 
being otherwise authorized, is not 
permissible.—Stamper v. Hall, su¬ 
pra. 

31. Tex.—^Ladd v. Yett, Civ.App., 273 
S.W. 1006. 

Official who declared results of elec¬ 
tion 

Tex.—^Ladd v. Yett, supra. 

32. Tex.—Horine v. Kellam, Civ. 
App., 123 S.W.2d 439. 

33. Ill.—Clarke v.'Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

20 C.J. p 223 note 48. 

34. Me.—Libby v. English, 86 A. 975, 
110 Me. 449. 

20 C.J. p 224 note 49. 

35. Tex.—^Kennison v. Du Plantis, 
Civ.App., 220 S.W. 118. 

20 C.J. p 224 note 50. 

36. Pa.—Moock v. Conrad, 26 A. 700, 
155 Pa. 586. 

37. Ill.—Clarke v. Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

20 C.jr. p 224 note 52. 
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38. Va.—^Richardson v. Farrar, 15 S.. 
E. 117, 88 Va. 760. 

39. Pa.—^Moock v. Conrad, 26 A. 700* 
155 Pa. 586. 

40. Ky.—Powell v. Horn, 167 S.W. 
928, 159 Ky. 532. 

41. Ky.—Imboden v. Cully, 21 S.W, 
339, 94 Ky. 45, 14 Ky.L. 701. 

Minn.—Scow v. Gutches, 151 N.W, 
1102, 162 N.W. ^39. 129 Minn. 301. 

20 C.J. p 224 note 56. 

42. Colo.—^Nicholls v. Barrick, 62 P. 
202, 27 Colo. 432. 

Ky.—Imboden v. Cully, 21 S.W. 339, 
94 Ky. 46, 14 Ky.L. 701. 

43. Pa.—^Erdman v. Barrett, 89 Pa, 
320. 

44. Ga.—Tharpe v. Hardison, 69 Ga, 
280. 

20 C.J. p 224 note 62. 

Residents 

By some statutes, the right to con¬ 
test elections held for purposes other 
than the election of officers is con¬ 
ferred on a resident or residents; 
such right has been said not to be 
based on any individual property 
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contestees,^® are dependent on the provisions of the 
statute authorizing the contest. Unless a statute 
otherwise provides, however, the public must be 
made a party.**® It has been held that where a citi¬ 
zen representing a class may bring an action for 
the purpose of testing the validity of a certain elec¬ 
tion, another citizen for himself and others of the 
same class, on the same principle, may be allowed 
to come in and defend.**^ Where an election on a 
proposition is so held as to destroy the secrecy of 
the ballot, an elector by voting without protest does 
not estop himself from contesting the election.*® 

§ 265. Incumbent of Office 

Although the contrary has been held, some authorities 
hold that the Incumbent of an office may contest the 
election of another* 

Although there is some authority to the effect 
that an incumbent claiming to hold an office until 
his successor is duly qualified has no such interest 
to be affected as will authorize him to prosecute an 
election contest,*® other authorities have held that 
the incumbent of an office who is entitled to hold 
over in case of the ineligibility of the candidate 
elected has such special interest in the election as 
entitles him to invoke a decision as to its legality,®® 
and it has been broadly held or said that an incum¬ 


bent may contest on the ground that the election 
was void,®i even if the incumbent is thereby en¬ 
abled to retain the office until determination of the 
contest.®® However, an action cannot be main¬ 
tained by an individual claiming to hold an office 
to determine his right thereto where it does not 
appear that any person claims the office in hostility 
to him, or that there has been any interference by 
defendant with his legal rights as an officer.®® The 
right of an incumbent to contest an election may be 
lost by waiver or estoppel.®* Under some statutes 
the contest must be brought against the “incum- 
bent.^’®® 

§ 266. Next Highest Candidate 

Where, although the candidate receiving the moat 
votes is ineligible to hold office, the next highest candi¬ 
date is not deemed elected, such next highest candidate 
cannot contest the election of the highest candidate on 
the ground of his ineligibility. 

Where, although the candidate who received the 
highest number of votes is ineligible to hold office, 
the candidate who received the next highest num¬ 
ber is not deemed to have been elected, as discussed 
supra § 243, the candidate receiving the next high¬ 
est number of votes cannot contest the election of 
the candidate who received the highest number on 
the ground of the latter’s ineligibility.®® 


right, but on theory that a reme¬ 
dy should be furnished, legislative In 
its nature, whereby fraudulent elec¬ 
tions might be contested and wrong 
thereby Inflicted righted.—^De Shazo 

V. Webb, 113 S.W.2d 619, 131 Tex. 
108, answering certified question, Civ. 
App., 109 S.W.2d 264. 

Corporations, not being electors, 
are not entitled to contest an election 
on a public question under a stat¬ 
ute authorizing sueh a contest by 
electors.—^North East Coal Co. v. 
Johnson County Fiscal Court, 143 S. 

W. 2d 1061, 284 Ky. 121. 

45. Ky.—Campbell v. Mason, 106 S. 

W.2d 100, 269 Ky. 128. 

Va.—Cundiff v. Jeter, 2 S.B.2d 436, 
172 Va. 470. 

Public officials 

(1) Under a statute so providing, 
the official who declared the results 
of the election is a proper contestee. 
— ^Ladd V. Tett, Tex.Civ.App., 273 S. 
W. 1006. 

(2) Where a statute provides that 
the contestee shall be one of several 
particular public officials, as the case 
may be, the official to be made con¬ 
testee is the one who is peculiarly 
concerned with the proceeding.— 


Hoo-ker v. Poster, 1 S.W.2d 276, 1x7 
Tex. 237. 

46. Ill.—^Metamora v. Eureka, 46 N. 
E. 209, 163 Ill. 9. 

20 C.J. p 224 note 61. 

47. N.C.—Perry v. Whitaker, 71 N.C. 
477. 

48. S.C.—State v. State Bd. of Can¬ 
vassers, 59 S.E. 145, 78 S.C. 461, 14 
L..R.A.,N.S., 850, 13 Ann.Cas. 1133. 

49. Pa.—Commonwealth v. West, 5 
Pa.Co. 219. 

Incumbent as party in case of tie see 
supra § 263. ' 

50- Minn.—Taylor v. Sullivan, 47 N. 
W. 802, 45 Minn. 309, 22 Am.S.R. 
729, 11 L.R.A. 272. 

N.D.—Jenness v. Clark, 129 N.W. 367, 
21 N.D. 150, Ann.Cas.l913B 675. 

20 C.J. p 224 note 68. 

51. Tenn.—^Adcock v. Houk, 122 S. 
W. 979, 122 Tenn. 269—Marshall v. 
Kerns, 2 Swan 68. 

52. Tenn.—State ex rel. Shoffner v. 
Shumate, 120 S.W.2d 33, 173 Tenn. 
419. 

53. N.T.—^Demarest v. Wickham, 63 
N.T. 320. 

54. Violation of election laws by an 


incumbent may preclude him from 
contesting the election of another.— 
McCallister v. LaFargue, 78 S.W.zd 
807, 190 Ark. 319. 

Surrender of office' on demand to 
one holding certificate of election 
and qualified thereunder does not pre¬ 
clude the incumbent from contesting 
the election of such person.—^Hay v. 
White, 169 N.E. 332, 201 Ind. 425. 

55. “Incumbent” construed. 

(1) The incumbent against whom 
the contest must be brought is the 
person who was originally declared 
elected.—^Darling v. Muri)hy, 57 A. 
263, 70 N.J.Law 436. 

<2) A statement of the canvassers, 
filed with the secretary of state, 
that a certain candidate received the 
greatest number of votes is a decla¬ 
ration of. such candidate's election, 
and such candidate is the incumbent, 
notwithstanding the canvassers, act¬ 
ing under a misconception, subse¬ 
quently crossed his name oft of the 
certiflca.te.—In re Hunt, 191 A. 437, 
15 N.J.Misc. 331. 

56. Ind.—State v. Bell, 82 N.E. 69, 

169 Ind. 61, 124 Am.S.R. 203, 13 L. 

R.A.,N.S., 1013. 

20 C.J. p 2'25 note 74. 


375 



ELECTIONS 

G. PLEADING 


29 C.J.S. 


§ 267 


§ 267. In General 

Generally pleadings in an election contest are not re¬ 
quired to comply with strict technical rules of pleading, 
but liberal rules are applied for the purpose of facilitating 
a speedy determination on the merits. 

Generally the pleadings in a proceeding to con¬ 
test an election are not required to comply with the 
strict technical rules of pleading in civil actions, 
but liberal rules are applied for the purpose of fa¬ 
cilitating a speedy determination on the merits.57 
On one hand, such strictness should not be required 
as will protect frauds; on the other hand, such 
strictness should be observed as will preclude a 
setting aside of the acts of sworn officials without 
adequate and well-defined cause.ss 

§ 268. Complaint, Petition, or Notice and 
Statement 

a. In general 

b. Matters to be alleged 

c. Prayer for relief 

d. Signatures 

e. Verification 

a. In General 

The method of instituting an election contest under 
most, If not all, statutes Is by petition, complaint, or 
statement, or by a notice serving the function of a plead¬ 
ing. The particular requisites of such pleading are de¬ 
pendent on the terms of particular applicable statutes. 

The method of instituting an election contest 


under most, if not all, statutes is by petition, 
complaint, or statement,®® or by a notice which 
serves the double function of a summons and a 
pleading, as noted supra § 254. The particular 
requisites of such pleading are dependent on the 
terms of applicable statutes in the particular juris¬ 
diction.®® Compliance with some statutory require¬ 
ments is held to be mandatory and jurisdictional 
but the sufficiency of the initial pleadings under oth¬ 
er statutes has been held not to involve a question 
of jurisdiction.®^ In some jurisdictions the initial 
pleadings in an election contest are not subject to 
the rules of pleading in civil actions,®® and especial¬ 
ly they are not required to meet the standard of 
technical accuracy which is required of pleadings in 
civil actions.®^ In other jurisdictions, however, the 
initial pleadings in an election contest are subject 
to the rules of pleading and practice in civil ac¬ 
tions,®® or are required to approximate the ordinary 
procedure.®® In some jurisdictions the proceeding 
is regarded as a proceeding in rem rather than in 
personam.®^ 

Filing and service. A corollary of the general 
rule, discussed supra § 258, that compliance with 
statutory provisions as to the time for filing a state¬ 
ment of grounds of contest is jurisdictional is that 
the timely filing of a sufficient statement .of grounds 
is jurisdictional;®® and statutory provisions as to 
the manner of filing the statement should be com¬ 
plied with.®® Unless required by statute, a copy of 


57. Ind.—^Martin v. Younsblood, 7 
N.E.2d 997, 211 Ind. 647. 

Kan.—^Hansen v. Lindley, 102 P.2d 
1058, 152 Kan. 63. 

58. Pa.—^In re Contest of Election 
of Gollmar, 175 A. 510, 316 Pa. 
560—^In re Alderman’s & Consta¬ 
ble’s Election Contest, 53 York Iteg. 
Rec. 177. 

Tex.—Garess v. Tobin, Civ.App., 261 
S.W. 430. 

58. Iowa.—^Brown v. McCollum, 41 
N.W. 197, 78 Iowa 479, 14 Am.S.R. 
228. 

N.C.—Boyer v. Teague, 11 S.B. 665, 
106 N.C. 576, 19 Am.S.R. 547. ' 

20 C.J. p 225 note 75. 

60. Ill.—^Armstrong v. Wilkinson, 
179 N.B. 97. 346 Ill. 322—Daugher¬ 
ty V. Carnine, 103 N.E. 1003, 261 
Ill. 8,66—Village of Hinsdale v. Du 
Page County Court, 281 Ill.App. 
571. 

20 C.J. p 225 note 79 [a], [d], [f]- 

[ 1 ]. 

Pleadings held sufficient 
Ill.—Waters v. Heaton, 4 N.E.2d 41, 
364 Ill. 150—Smiley v. Lenane, 1 N. 
E.2d 213, 363 Ill. 66. 


Ky.—^Wurts v, Newsome, 68 S.W.2d 
448, 253 Ky. 38. 

61. Ill.—Armstrong v. Wilkinson, 
179 N.E. 97, 346 Ill. 322—Daugher¬ 
ty V. Carnine, 103 N.E. 1003, 261 
Ill. 366—Village of Hinsdale v. Du 
Page County Court, 281 IlLApp. 
571. 

62. Iowa.—^Haas v. Contest Court, 
265 N.W. 373, 221 Iowa 150. 

63. Tex.—^Kennison v. Du Plantis, 
Civ.App., 220 S.W. 118. 

Actions at law 

The pleadings in statutory elec¬ 
tion contests are not subject to the 
rules of pleading in actions at law.— 
Gonzales v. Gallegos, 62 P, 1103, 10 
N.M. 372—20 C.J. p 225 note 77. 

Petition held not bill in chancery, 
but a petltfon to contest an election. 
—Smiley v. Lenane, 1 N.E.2d 213, 363 
Ill. 66. 

64- Md.—^Muir v, Beauchamp, 47 A. 

821, 91 Md. 650. 

20 C.J. p 225 note 80. 

Corpus Juris statement quoted in 
connection with a holding that con¬ 
testant may amend his pleadings in 
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order to make more specific the state¬ 
ment of the grounds of contest.— 
Robinson v. Knowlton, 40 S.W.2d 460, 
452, 183 Ark. 1127. 

65. Ark.—^Jones v. Glidewell, 13 S. 
W. 723, 53 Ark. 161, 7 L.R.A. 831. 

Tenn.—Nelson v. Sneed. 83 S.W. 786, 
112 Tenn. 36. 

20 C.J. p 225 note 81. 

Determination of sufficiency ffont 
face 

As in the- case of pleading^ gen¬ 
erally, the sufficiency of a petition 
in an election contest is to be deter¬ 
mined from its face.—^Petition of 
Clee, 196 A. 476, 119 N.J.Law 310. 

66. Conn.—^Donovan v. Davis, 82 A. 
1025, 85 Conn. 394. 

20 C.J. p 226 note 82. 

67. Tex.—^Bickers v. Lacy, 134 S.W. 
763, 63 Tex.Civ.App. 574.. 

20 C.J. p 226' note 83. 

68. Ill.—^Armstrong v. Wilkinson, 
179 N.B. 97,. 346 Ill. 322—Village of 
Hinsdale v. Du Page County Court, 
281 IlLApp. 671. 

69. Piling in court 

Delivery of the petition to the 
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the petition need not be served on contestee and 
where nevertheless a copy is served, the fact that 
it is defective will not invalidate the proceeding, at 
least if the contestee was not misled by the state¬ 
ments or omissions thereinJ^ 

b. Matters to Be Alleged 

(1) Holding of election 

(2) Right of contestant to maintain con¬ 

test 

(3) Grounds of contest generally 

(4) Change of result of election 

(5) Election of contestant 

(6) Declaration of contestee’s election 

(7) Names of voters 

(1) Holding of Election 

The holding of the election being contested and the 
time of such election should be alleged. 

The holding of the election being contested^s and 
the time of such election*^^ should be alleged. 

(2) Right of Contestant to Maintain Contest 

The petition or notice must show that contestant 
has such an interest in the election as will entitle him 
to maintain the contest under the statutes authorizing it. 

The petition or notice must show that the con¬ 
testant has such an interest in the election as will 
entitle him to maintain the contest under the stat¬ 
utes authorizing a contest.*^^ Thus, where the stat¬ 
ute permits a contest to be instituted by electors and 
electors only, it is usually required that the com¬ 
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plaint or petition allege that the contestant is an 
elector*^® of the political subdivision which held the 
election,^® and that he was an elector at the time 
the statement was filed,^^ and, under some statutes, 
that he was an elector at the time the election was 
held.*^® However, it has been held sufficient if the 
fact that the contestant is an elector appears by 
necessary inference.*^® Thus, where a candidate 
must be an elector, an allegation that contestant was 
a candidate has been held sufficient;^® but there 
are other decisions in which a mere allegation that 
contestant was a candidate has been held not suffi- 
cient.81 Under some statutes it is necessary to aver 
that the petitioner voted at the election out of 
which the controversy grows,although it has been 
held not necessary under such statutes to aver that 
he voted for the office contested,and it is not nec¬ 
essary to allege how he voted.^^ Where by stat¬ 
ute an elector may maintain a contest only on re¬ 
fusal of a certain public official to sign the notice 
of contest, an allegation of such refusal is not es¬ 
sential, but it is sufficient if the refusal is other¬ 
wise shown by the record.^® 

Where an election is contested by the defeated 
candidate, he should allege that he was a candi¬ 
date for election to the office in controversy,^® but 
a pleading has been held sufficient where such fact 
appears by necessary inference.®^ As a rule an 
allegation that the contestant was duly elected to 
the office in question is sufficient without any ex¬ 
press averment of his eligibility,®® although under 
some statutes an express averment as to his eligi- 


clerk at his residence is not a filing 
within the meaning of a statute pro¬ 
viding for filing in the court.—Brels- 
ford V. Community High School Dist. 
No. 36 of Pulaski County, 159 N.E. 
237, 328 111. 27. 

70. Tex.—^Kennison v. Du Plantis, 
- Clv.App., 220 S.W. 118. 

71- Tex.—^Kennison v. Du Plantis, 
supra. 

72. Ariz.—Schahrer v. Bell, 271 P. 
715, 34 Ariz. 334. 

73. N.Y.—^People v. Ryder, 16 Barb. 
370, reversed on other grounds 12 
N.T. 433. 

20 C.J. p 229 note 35. 

74- Nev.—Crownover v. Millar, 197 
P. 817, 819, 45 Nev. .81, quoting 
Cozpns Jnxis. 

20 C.J. p 226 note 84. 

75. 111.—Clarke v. Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

Nev.—Crownover v. Millar, 197 P. 
817, 819, 45 Nev. 81, quoting Corpus 
Juris. 

20 C.J. p 226 note 86. 

Allegatioiis held snKLcieid; 

Ala.—^Davis V. Teague, 126 So. 51, 
* 


220 Ala. 309, appeal dismissed 50 
S.CL 248, 281 U.S. 695, 74 L.Ed. 
1123. 

Ill.—Greene v, BJorseth, 183 N.E. 
464, 350 Ill. 469. 

S.D.—^Dickenson v. Nelson, 272 N.W. 

297, 65 S.D. 162. 

20 C.J. p 226 note 86 [d]. 

Allegations held insufficient 
Ill.—^Donovan v. Oomerford, 163 N. 
E. 657, 332 Ill. 230, certiorari de¬ 
nied 49 S.Ct. 263, 279 U.S. 842, 73 
L.Ed. 988. 

20 C.J. p 226 note 86 [a]-Cc]. 

76. Ariz.—^Kitt v. Holbert, 248 P. 25, 
30 Ariz. 397, followed in Young v. 
Cordis, 248 P. 28, 30 Ariz. 406. 

Elector of city 

An allegation that the contestee is 
a citizen and a resident of the city, 
and an elector of the state and coun¬ 
ty, is insufficient as an _ allegation 
that he is an elector of the city.— 
Kitt V. Holbert, 248 P. 26, 30 Ariz. 
397, followed in Young v. Cordis, 248 
P. 28, 30 Ariz. 406. 

77. Cal.—Chatham v. Mansfield, 82 
P. 343, 1 CaLApp. 298. 
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78. Ala.—^Pearson v. A1 verson, 49 So. 
756, 160 Ala. 265. 

Cal.—Minor v. Kidder, 43 Cal. 229. 
78. Minn.—Ekberg v. Jensen, 205 
N.W. 702, 165 Minn. 116. 

80. Minn.—Ekberg v. Jensen, supra. 

81. Ill.—Masterson v. Reed, 49 N. 
B. 488, 172 Ill. 37. 

Nev.—Crownover v. Millar, 197 P. 
817, 45 Nev. 81. . 

82. Pa.—Sailor v. Keating, 11 Fhila. 
402. 

83. Pa.—Wylie’s App., 86 A. 1018, 
239 Pa. 510. 

84. Pa.—Stroup’s Election, 21 Pa. 
Dist. 1033, 39 Pa.Co. 279. 

8& S.D.—Dickenson v. Nelson, 272 
N.W. 297, 65 S.D. 162. 

86. ' Ark.—Stewart v. Hunnicut, 12 
S.W.2d 418, 178 Ark. 829. 

20 C.J. p 226 note 93. 

87. S.D.—Dobson v. Lindekugel, 
162 N.W. 391, 38 S.D. 606. ' 

20 C.J. P 226 note 94. 

88- Ky.—^Parrish v. Powers, 105 S. 

W. 391, 127 Ky. 164, 32‘Ky.U 125. 
20 C.J. p 226 note 95. 
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bility is necessary.89 An allegation that the can¬ 
didate was an elector is not necessary in the ab¬ 
sence of a statutory requirement to that effect;®® 
and, on the other hand, the fact that the petition 
does not allege facts entitling the contestant to main¬ 
tain the proceeding as a candidate will not render 
the petition fatally defective where a contest may 
be maintained by an elector and the petition alleges 
that contestant is an elector.®^ 

(3) Grounds of Contest Generally 

In a statutory proceeding to contest an election, the 
initiai pleading must allege facts which constitute a 
ground of contest under the statute, but such allegations 


are usually deemed suffleient if they are certain to a 
common intent. 

In a statutory proceeding to contest an election, 
the initial pleading, whether it be termed a decla¬ 
ration, complaint, petition, or notice and statement, 
must allege facts which constitute a ground of con¬ 
test under the statute.®® Such facts must be set 
forth in a logical form®® and with clearness and 
precision,®4 although it is not essential that they 
be set forth with the precision required of a plead¬ 
ing in a civil action,®5 certainty to a common intent 
being all that is generally required,®® technical ob¬ 
jections being generally disregarded.®^ 


89. Ind.—state v. Long*, 91 Ind. 351 
—State V. Bieler, 87 Ind. 320— 
Reynolds v. State. 61 Ind. 392. 

20 C.J. p 226 note 96. 

90. Ind.—Conley v. Hile, 193 N.E. 
95. 207 Ind. 488. 

91. Cal.—Rutledge v. Crawford, 27 
P. 779, 91 Cal. 626, 25 Am.S.R. 
212, 13 L.R.A. 761. 

98. Cal.—^In re Cryer, 247 P. 252, 77 
Cal.App. 605. 

Colo.—Sparks v. Eldred, 239 P. 730, 
78 Colo. 55. 

Fla.—^Farmer v. Carson, 148 So. 557, 
110 Fla. 245. 

Ill.—Smith V. Township High School 
Dlst. No. 158, 167 N.E. 76, 335 
111. 346. 

Mo.—Green v. Owen, 38 S.W.2d 496, 
226 Mo.App. 746, transferred, see 
31 S.W.2d 1037, 326 Mo. 450. 

N.M.—^Zamora v. Archuleta, 10 P. 

2d 822, 36 N.M. 181. 

N.C.—Phillips V. Slaughter, 183 S. 

E. 897, 209 N.C. 543. 

Ohio.—Price v. State. 165 N.E. 44, 
119 Ohio St. 658, affirming State 

V. Price, 164 N.E. 765, 30 Ohio 
App. 218. 

Pa.— rin re Warren Borough’s Elec¬ 
tion, 118 A. 256, 274 Pa. 352. 

S.D.—Bronson v. Rapid City, 269 N. 

W. 674, 63 S.D.’408. 

Wyo.—Hamilton v. Marshall, 282 P. 

1068, 41 Wyo. 157, 66 A.L.R. 1154. 
20 C.J. p 227 notes 8, 11. 

Filma facie case must be made 
out by the Initial pleading in an 
election contest.—Petition of Clee, 
196 A. 476, 119 N.J.Law 310. 

9QL Tex.—Garess v. Tobin, Civ. 
App., 261 S.W. 430. 

94 Colo.—^Boger v. Smith, 238 P. 
57, 77 Colo.' 475. 

Fla.—^Parmer v. Carson, 148 So. 657, 
110 Fla. 245. 

Ga.—^Norwood v. Peeples, 122 S.E. 
618. 158 Ga. 162. 

Ky.—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199—Owsley v. Hill, 275 
S.W. 797. 210 Ky. 285. 

La.—Smith v. Parish Bd. of School 
Directors, 52 So. 122, 125 La. 987. 
N.J.—^Petition of Clee, 196 A. 476,1 
119 N.J.Law 310. I 


Pa.—In re Contest of Election of 
Gollmar, 175 A. 510, 316 Pa. 560— 
In re Ayre, 134 A. 477, 287 Pa. 
135—In re Warren Borough’s 
Election, 118 A. 256, 274 Pa. 362— 
In re Alderman’s and Constable’s 
Election Contest, 53 York Leg.Rec. 
177. 

Tenn.—^Barham v. Denison, 1'7 S.W. 
2d 692, 159 Tenn. 226—Potter v. 
Robbins, 290 S.W. 396, 155 Tenn. 
1 . 

Tex.—^Moore v. Pittman, Civ.App., 
280 S.W. 873—Garess v. Tobin, 
Civ.App., 261 S.W. 430. 

Wyo.—Hamilton v. Marshall, 282 P. 

1058, 41 Wyo. 157, 66 A.L.R. 1164. 
20 C.J. p 227 notes 8, 11. 

95. Ind.—Goecker v. McOsker, 98 
N.E. 724, 177 Ind. 607. 

Ohio.—Seidel v. Duncan, 18 Ohio 
N.P., N.S., 193. 

96. Ky.—Siler v. Brown, 284 S.W. 
997, 216 Ky. 199. 

Pa.—^In re Burns’ Contested Elec¬ 
tion, 137 A, 111, 288 Pa. 592. 

20 C.J. p 227 note 13. 

Sighest degree of certainty not re¬ 
quired 

The degree of certainty required 
in a statement of the cause of con¬ 
test in an election case is not the 
highest degree of certainty known 
in pleading, but only such as will 
suffice to inform defendant of the 
particular proceeding or cause on 
which the contest is founded. 

Cal.—^Minor v. Kidder, 43 Cal. 229. 
Utah.—Skewes v. Bliss, 196 P. 850, 
68 Utah 51. 

Reasonable construction of statute 
Statute requiring statement 
of grounds of contest should receive 
reasonable construction.—Smith v. 
Township High School Dist. No. 158, 
167 N.E. 76, 335 Ill. 346. 

Oonstmctlon of pleading as entirety 
In determining sufficiency of plain¬ 
tiff’s pleadings, they must be con¬ 
strued as an entirety; thus a para¬ 
graph merely copying sections of 
a law without alleging violation 
thereof must be read with other 
paragraphs setting up grounds of 
contest.—Garess v. Tobin, Tex.Ci'^. 
App., 261 S.W. 430. 
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Pleadings held safflcient as 
against an objection that they did 
not state a fact or facts essential 
to the maintenance of an election 
contest. 

Cal.—Robinson v. McAbee, 222 P. 

871, 64 CaLApp. 709. 

Colo.—Collins V. Heath, 233 P. 838, 

‘ 76 Colo. 600. 

Fla.—^Farmer v. Carson, 148 So. 657, 
110 Fla. 245. 

Ill.—Smith V. Township High School 
Dist. No. 158, 167 N.E. 76, 335 
Ill. 346—Hulse v. Nash, 163 N.E. 
792, 332 Ill. 500. 

Ky.—Scott V. Roberts, 72 S.W.2d 
728, 255 Ky. 34. 

La.—^Dumestre v. Vincent, App., 144 
So. 508. 

Md.—Bragunier v. Penn, 29 A. 12, 
79 Md. 244. 

Mo.—Bradley v. Page, App., 46 S. 
W.2d 208. 

Mont.—Tipton v. Sands, 60 P.2d 662, 
103 Mont. 1, 106 A.L.R. 474. 

Nev.—Greeley v. Holland, 14 Nev. 
320. 

N.M.—Rogers v. Scott, 300 P. 441, 
35 N.H. 446. 

S.D.—^Dickenson v. Nelson, 272 N.W. 
297, 65 S.D. 162. 

Tex.—Stratton v. Hall, Civ.App., 78 
S.W.2d 300. 

Utah.—Skewes v. Bliss, 196 P. 850, 
58 Utah 61. 

20 C.J. p 227 note 18 [d]. 

Election contest, not suit for of¬ 
fice, held stated by pleading.—Turn¬ 
er V. Allen, Tex.Civ.App., 254 S.W. 
680. 

Corpus Juris statement quoted in 
support of a holding that contestant 
may amend his pleadings in order 
to make more specific the statement 
of the grounds of contest.—Robin¬ 
son V. Knowlton, 46 S.W.2d 450, 453, 
183 Ark. 1127. 

97. Ky.—Siler v. Brown, 284 S.W. 

997, 216 Ky. 199. 

20 C.J. p 228 note 14. 

Petition for recount 

A petition may be sufficient as a 
petition in a contest proceeding al¬ 
though it alleges facts which make 
it sufficient also as a petition for a 
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The petition or complaint must apprise the con- 
testee of the particular facts relied on as invalidat¬ 
ing his election,9^ and mere legal conclusions are in- 
sufficient.9^ Thus general charges of fraud, brib¬ 
ery, intimidation, mistake, or like matters will be 
disregarded unless the alleged acts relied on are set 
out in detail,1 but it has been held or^aid that a 
petition in a contest on the ground of fraud which 
necessarily imports that fraud entered into the re¬ 
sult is sufficient although it fails to charge such 
fact in terms.2 ^ mere allegation that the con¬ 
testant received a majority of the votes or more 
votes than the contestee^ or that a certain irregu¬ 


larity changed the result of the election^ is insuffi¬ 
cient. According to some authorities the petition 
should allege the number of votes cast for each 
candidate.^ 

Where the claimed irregularity is that illegal 
votes were cast or polled, the complaint or petition 
should allege or show the illegality of the votes in 
question,® for whom such votes were cast or polled,*^ 
and the number or extent of such votesbut fraud 
on the part of the election officers is not a necessary 
allegation.® In some jurisdictions the particular 
grounds of illegality of such votes must be al¬ 
leged thus, where the claimed ground is the in¬ 


recount.—Vincent v. Sims, 191 N.E. 
150. 207 Ind. 47. 

98. Cal.—^In re Cryer, 247 P. 252, 
77 Cal.App. 605. 

Colo.—^Boger v. Smith, 238 P. 67, 
77 Colo. 476. 

Fla.—Parmer v. Carson, 148 So. 557, 
110 Fla. 245. 

Ky.—OT^sley v. Hill, 275 S.W. 797, 
210 Ky. 285. 

La.—State v. Mills, 184 So. 350. 352, 
191 La. 1, quoting Corpus Juris— 
Seal V. Knight, 121 So. 632, 10 La. 
App. 563. 

Ohio.—Seidel v. Duncan, 18 Ohio N. 
P., N.S., 193. 

Pa.—^In re Ayre, 134 A. 477, 287 Pa. 
135—In re Warren Borough’s 

Election, 118 A. 256, 274 Pa. 352— 
In re Alderman’s and Constable’s 
Election Contest, 53 York Leg.Rec. 
177. 

Tenn.—Barham v. Denison, 17 S.W. 

2d 692, 159 Tenn. 226. 

20 C.J. p 228 note 15. 

Certainty enabling defense 
An election contest petition must 
be sufficient to enable incumbent to 
prepare his defense to the charges 
set forth.—^Petition of Clee, 196 A. 
476, 119 N.J.Law 310. 

Voter’s lack of intention to vote as 
he did or for the candidate for whom 
his ballot was cast must, in order 
to be availed of, be alleged.—^Peti¬ 
tion of Clee, supra. 

Identity of wrongdoers 
The identity of the persons or 
some of the persons whose acts or 
omissions rendered the election il¬ 
legal must be specified.—^In re Al¬ 
derman’s and Constable’s Election 
Contest, 53 York Leg.Rec., Pa., 177. 

Election district or precinct in 
which claimed irregularities occur¬ 
red should be specified. 

Ill.—^MacQuidwin v. , South Park 
Com’rs, 164 N.E. 208, 333 Ill. 58. 
N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310—Lehlbach v. 
Haynes, 23 A. 422, 54 N.J.Law 77. 

99. Mo.—Green v. Owen, 38 S.W.2d 
496, 225 Mo.App. 746, transferred, 
see 31 S.W.2d 1037, 326 Mo. 450. 


1. Ill.—MacGuidwin v. South Parki 
Com’rs, 164 N.E. *208, 333 Ill. 58. 

Ky.—Owsley v. Hill, 275 S.W. 797, 
210 Ky. 285. 

La.—Landry v. Ozenne, 195 So. 14, 
194 La. 853—State v. Mills, 184 
So. 350, 352, 191 La. 1, quoting 
Corpus Juris. 

N.J.—Petition of Clee, 196 A. 476, 

119 N.J.Law 310. 

Pa.—^In re Alderman’s and Con¬ 
stable’s Election Contest, 53 York 
Leg.Rec. 177. 

Tenn.—^Barham v. Denison, 17 S:W. 

2d 692, 159 Tenn. 226. 

Tex.—^Benavides v. Orth, Clv.App., 

120 S.W.2d 99, 103, citing Corpus 
Juris. 

20 C.J. p 228 note 16. 

Use of word “fraudulent” or an 
allegation that the wrongful con¬ 
duct involved was fraudulent and 
in violation of statute does not con¬ 
stitute a sufficient allegation of 
fraud.—Petition of Clee, 196 A. 476, 
119 N.J.Law *310. 

2. Miss.—^Hutson v. Miller, 114 So. 
820, 148 Miss. 783. 

20 C.J. p 228 note 17. 

3. Ark.—^Penix v. Shaddox, 273 S. 
W. 364, 169 Ark. 132. 

20 C.J. p 228 note 18. 

4. Wyo.—Hamilton v. Marshall, 282 
P, 1058, 41 Wyo. 157, 66 A.L.R. 
1154. 

5. Ark.—Penix v. Shaddox, 273 S. 
W. 364, 169 Ark. 132—Hill v. Wil¬ 
liams, 264 S.W. 964, 165 Ark. 421. 

20 C.J. p 229 note 19. 

€. Ky.—Siler v. Brown, 284 S.W. 
997, 215 Ky. 199. ' 

Pa.—In re Eckert’s Election, -162 A. 
223, 308 Pa. 375. 

7. Ky.—Hogg V. Caudill, 71 S.W.2d 
1020. 254 Ky. 409. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

Pa.—^In re Contest of Election of 
Gollmar,. 175 A, 510, 316 Pa. 560 
—In re Eckert's Election, 162 A. 
223, 308 Pa. 375—Zerby v. Snare, 
107 Pa. 183. 


Wyo.—Hamilton v. Marshall, 282 P. 

1058, 41 Wyo. 157, 66 A.L.R. 1154. 
20 C.J. p 228 note 16 [e]. 

Secrecy of ballot not excuse 
In election contest, unsuccessful 
candidate is not excused from al¬ 
leging for whom illegal votes were 
cast by inability to compel voters 
to disclose ballots.—^Potter v. Rob¬ 
bins, 290 S.W. 396, 155 Tenn. 1. 
Apportioumeut of illegal votes 

(1) In order to obtain an appor¬ 
tionment of the illegal votes among 
the candidates where the particular 
candidate or candidates for whom 
they were cast cannot be shown, 
contestant must allege that he is 
informed and believes that the il¬ 
legal votes specified, or a sufficient 
number of them to change the re¬ 
sult, were cast for contestee, or 
that after the exercise of due dili¬ 
gence he was unable to discover for 
whom they were cast.—Potter v. 
Robbins, 290 S.W. 396, 155 Tenn. 1— 
Morrison v. Buttram, 290 S.W. 399, 
154 Tenn. 679. 

(2) Also, contestant must specify 
the total number of votes received 
by each candidate, including candi¬ 
dates other than contestant and con¬ 
testee, in each precinct in which il¬ 
legal votes were cast.—^Potter v. 
Robbins, supra. 

8. N.J.—Petition of Clee, 196 A. 
476. 119 N.J.Law 310. 

Pa.—In re Alderman’s and Con¬ 
stable's Election Contest, 53 York 
Leg.Rec. 177. 

20 C.J. p 228 note 16 [e]. 

9. Miss.—^Kelly v. State, 30 So. 49, 
79 Miss. 168. 

10. N.J.—Petition of Clee, 196 A. 
476, 119 N.J.Law 310. 

Bribery 

An allegation that a majority of 
those voting in favor of a proposi¬ 
tion were not unbribed is not equiv¬ 
alent to an allegation that a ma¬ 
jority of those voting in favor of 
the proposition were bribed.—^Wool- 
ley V. Louisville Southern R. Co., 
19 S.W. 595, 93 Ky. 223. 15 Ky.L. 13. 
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eligibility of certain voters, the names of such vot- 
ers^i and the cause of their ineligibility^^ must be 
alleged. In at least one jurisdiction, however, it 
has been held unnecessary to state the reasons on 
which the charge of illegality is based and al¬ 
legations as to the exact number of illegal votes 
or as to the particulars of their casting or counting 
have been held not essential where grounds of con¬ 
test are otherwise sufficiently alleged which show 
the contestant, and not the contestee, to have been 
elected.^^ 

Where an election is contested on the ground that 
legal ballots had been rejected, it has been held that 
the complaint or petition need not state the rea¬ 
son for such rejection,15 although there is authori¬ 
ty to the contrary but it should allege why the 
rejection was improper.!"^* However, it is not nec¬ 
essary to allege the facts as to each particular ballot 
rejected in order to show it should have been count- 
ed.i* Where the ineligibility or disqualification of 
the contestee is relied on, it must be alleged.i® 
Facts showing such disqualification must be set 


out,2t> and it has been held that the disqualification 
must be alleged to have existed at the time of th^ 
election.2i In order that an election may be declared 
void, facts must be alleged which are essential to a 
right to such relief in the particular jurisdiction.^^ 

(4) Change of Result of Election 

The complaint or petition must allege that the ir¬ 
regularities complained of changed, or facts showing 
that the irregularities complained of changed, the result 
of the election. 

The general rule is that the complaint or peti¬ 
tion must allege that the irregularities complained 
of changed the result of the election,23 although un¬ 
der some statutes it is held not necessary to state 
that the result would have been different had the 
irregularities not occurred.^^ In any case, the com¬ 
plaint or petition must state facts showing that the 
irregularities complained of changed the result of 
the election,^® and which if proved will render it 
the duty of the court either to vacate the electiqn 
ot to declare the contestant elected.^® 


11. Ky.—^Hogrsr V. Caudill, 71 S.W. 
2d 1020, 264 Ky. 409. 

12. Ky.— V. Caudill, supra. 
Or.—^Links v. Anderson, 168 P. 605, 

1182, 86 Or. 608. 

Tenn.—^Barham v. Denison, 17 S.W. 
2d 692, 169 Tenn. 226. 

Nonpayment of taxes by voters, 
where a claimed ground of disquali¬ 
fication, must be alleged.—Garess v. 
Tobin, Tex.Civ.App., 261 S.W. 430. 

Allegations hdd sufficient as 
against demurrer or as against an 
objection that they did not put 
contestee on notice of the claimed 
ground of disqualification. 

Ark.—^Penix v. Shaddox, 273 S.W. 
364, 169 Ark. 132. 

Ky.—^Land v. Land, 60 S.W.2d 618, 
244 Ky. 126. 

13. Pa.—^In re Contested Elections 
of 1868, 2 Brewst. 1. 

20 C.J. p 229 note 23, p 230 note 45. 

14. Ma.—Farmer v. Carson, 148 So. j 
657, 110 Fla. 245. 

15. N.J.—^Hackett v. Mayhew, 41 A. 
688, 62 N.J.Law 481. 

20 C.J. p 231 note 73. 

16. Pa.—In re Keboch’s Election, 
19 Pa.Co. 663. 

20 C.J. p 231 note 74. 

17. W.Va.—Halstead v. Rader, 27 
W.Va. 806. 

18. Okl.—^Roberson v. Hubler, 67 
P. 477, 11 Okl. 297. 

19. Cal.—^McCarthy v. Wilson, 82 
P. 243, 146 Cal. 323. 

SO. Ala.—Beatty v. Hartwell, 115 
So. 164, 217 Ala. 239. 

20 C.J. p 229 note 27. 

21. Idaho.—Bradfield v. Avery, 102 


P. 687, 16 Idaho 769, 23 L.R.A..N. 
S.. 1228. 

When eligibility must exist general¬ 
ly see the C.J.S. title Ofilcers § 11, 
also 46 C.J. p 938 notes 19-21. 

22. Particular facts 

(1) Irregularities rendering ascer¬ 
tainment of the true result of the 
election impossible or improbable, 
or a denial of the privilege of vot¬ 
ing to a sufficient number of quali¬ 
fied voters to have changed the re¬ 
sult.—Moore v. Pittman, Tex.Civ. 
App., 280 S.W. 873. 

(2) Illegality of at least a cer¬ 
tain percentage of the votes cast 
and impossibility of determining for 
whom such votes were counted.— 
Gross V, Ball, 81 S.W.2d 409, 258 
Ky. 730. 

23. Tex.—^Marks v. Jackson, Civ. 
App., 130 S.W.2d 925, error dis¬ 
missed. 

20 C.J. p 231 note 70. 

Injury because of irregularities 
must be alleged.—State v. Fletcher, 
Tex.Civ.App., 50 S.W.2d 450, error 
dismissed. 

Particular irregularities 

(1) Fraud.—^Petition of Glee, 196 
A. 476, 119 N.J.Law 310—20 C.J. 
p 231 note 70 [b]. 

(2) Intimidation.—^Lowrey • v. 
Cheatham, 62 S.E. 226, 131 Ga. 320— 
Cole V. McClendon, 34 S.E. 384, 109 
Ga. 183—20 C.J. p 230 note 54. 

(3) . Reception of illegal votes. 

N.J.—^Petition of Clee, supra. 

Wyo.—^Hamilton v. Marshall, 282 P. 

1068, 41 Wyo. 157, 66 A.L.R. 1164. 
20 C.J. p 231 note 70 [a]. 

380 


24. Ohio.—^Thompson v. Redington, 
110 N.E. 652, 92 Ohio St. 101. 

20 C.J. p 231 note 71. 

25. Hawaii.—^Allen v. Spencer, 29' 
Hawaii 112. 

La.—^Landry v. Ozenne, 196 So. 14, 
194 La. 85'8—^Lafargue v. Galloway, 
167 So. 197, 198, 184 La. 707, citing 
Corpus Juris—^Beard v. Henry, 
App., 199 So. 468, 471, citing Cor¬ 
pus Juris—^Livaudais v. Leovy, 
App., 193 So. 613, 615, citing Cor¬ 
pus Juris. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

Pa.—In re Eckert's Election, 162 A. 
223, 308 Pa. 375—In re McClune's 
Election Case, 29 Pa.Dist. 718, 9 
West.Co.L.J. 63—In re Alderman's 
and Constable's Election Contest, 
53 York Leg.Rec. 177. 

Wyo.—^Hamilton v. Marshall, 282 P. 
1058, 41 Wyo. 157, 66 A.L.R. 1164. 
Materiality of irregularities must 
be shown.—Benavides v. Orth, Tex. 
Civ.App., 120 S.W.2d 99, 103, citing 
Corpus Juris—20 C.J. P 227 note 
9. 

Allegations held sufficient as 
against an objection that they did 
not state facts showing that the ir¬ 
regularities complained of changed 
the result of the election. 

Colo.—Gunson v. Baldauf, 297 P. 616, 
88 Colo. 436. 

Pa.—In re Bums' Contested Elec¬ 
tion, 137 A. Ill, 288 Pa. 592—In re 
Pazdrak’s Contested Election, 137 
A. 109, 288 Pa. 585. 

26. N.i.— Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

Ohio.—Price v. State, 165 N.B. 44, 
119 Ohio St. 558, affirming Slate v. 
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ELECTIONS 


(S) Election of Contestant 

Where the election of contestant or a person other 
than contestee is an element of the right to contest, 
the pleading must set out facts reasonably establishing 
such election. 

While, in a contest in which the election of con¬ 
testant or of a person other than contestee is an 
element of the right to contest, it is prudent to al- 
. lege that contestant was elected, a distinct averment 
of that ,fact is not required,but facts must be 
alleged from which it appears that contestant was 
elected.^^ The complaint or petition should allege 
or show that contestant received a majority or 
plurality of the legal votes cast for candidates for 
the office,29 although it has been held that a defect 
in this respect may be cured by a recital in the judg¬ 
ment. 2 9 Where the claimed irregularity is the re¬ 
ception of illegal votes for contestee, the complaint 
or petition must allege or show that if such votes 
are deducted the number of legal votes which he 
received is less than the number of legal votes 
which contestant received,21 or, in other words, 
that a majority of the legal votes were cast in fa¬ 
vor of contestant or of the proposition for which 
he stands as contestant,22 it not being sufficient to 
allege that if certain illegal votes counted for the 
contestee had been rejected contestant would have 
received the majority,22 or that enough illegal votes 
were cast at the election -to have changed the re¬ 
sult,24 or, a fortiori, merely that certain illegal 
votes were counted for contestee.25 Similarly, 
where the claimed irregularity is that legal votes 
were rejected, contestant must allege that if the 
rejected votes had been counted he would have had 


§ 268 

a majority of the "legal” votes cast, an averment 
merely of a majority of the votes cast being in- 
sufficient.22 

(6) Declaration of Contestee^s Election 

It has been held that the complaint or petition should 
allege that contestee was officially declared elected, 
especially where such a declaration is a condition pre¬ 
cedent to the right to contest, but a formal statement of 
the fapt has been held not necessary. 

It has been held that the complaint or petition 
should allege that contestee was officially declared 
to have been elected,27 especially where such a 
declaration is a condition precedent to the right to 
maintain a contest,® 2 but the fact that the pleading 
does not formally state that the candidates having 
the highest number of votes were returned as elect¬ 
ed has been held not to warrant or require that it 
be quashed,®9 and an averment that the contestee 
was the successful candidate^O or that the canvass 
showed him to have received a majority of the 
votes^i has been held equivalent to an averment 
that he had been declared elected. There is some 
authority, however, holding that the omission to re¬ 
cite in a notice of contest that the contestee received 
the certificate of election will not invalidate such 
notice.42 Where a declaration of election is not a 
condition precedent to the maintenance of a contest 
and has not been made, want of an allegation of 
such a declaration does not render the statement of 
contest insufficient ;43 and where the statute pro¬ 
vides a procedure other than the issuance of a cer¬ 
tificate of election to contestee, and such a certifi¬ 
cate has not been issued, an allegation that such a 
certificate was issued is, of course, unnecessary.44 


Price, 164 N.E. 766, 30 Ohio App. 
218. 

Tex.—^Moore v. Pittman, Civ.App., 280 
S.W. 873. 

20 C.J. p 231 note 72. 

27. N.C.—Oden v. Bates, 3 S.B. 491, 
98 N.C. 594. 

20 C.J. p 230 note 55. 

28. Ark.—Stewart v. Hunnicutt, 12 
S.W.2d 418, 178 Ark. 829. 

Pa.—In re McClune’s Blebtion Case, 
29 Pa.Dist 718, 9 West.Co.L.J. 63. 
20 C.J. p 229 note 22, p 230 note 55. 
Contestant’s xiglit to office 
Contestant’s pleading must show 
a clear right to the office for which 
he sues.—Nelson .v. Sneed, 83 S.W’. 
786, 112 Tenn. 36—20 C.J. p 226 note 
1 . 

29. Ark.—Stewart v. Hunnicut, 12 S. 
W.2d 418, 178 Ark. 829—Hill v. 
Williams. 264 S.W. 964, 165 Ark. 
421. 

Ky.—Bingham v. Johnson, 237 S.W. 
1077, 193 ky. 753, 


N.C.—Phillips V. Slaughter, 183 S. 

B. 897, 209 N.C. 543. 

Tenn.—^Morrison v. Buttram, 290 S. 

W. 399, 154 Tenn. 679. 

Tex.—^Moore v. Pittman, Clv.App., 280 
S.W. 873. 

20 CJ. p 231 note 61. 

Facts showing qnaliflcations to 
vote of the persons who voted for 
contestant must be alleged.—Green 
V. Owen, 38 S.W.2d 496, 225 Mo.App. 
746, transferred, see 31 S.W.2d 1037, 
326 Mo. 450. 

39. Cal.—Abbott v. Hartley, 77 P. 
410, 143 Cal. 484. 

31. Ark,—Hill v. Williams, 264 S. 
W. 964, 165 Ark. 421. 

Tenn.—Morrison v. Buttram, 290 S. 

W. 399, 154 Tenn. 679. 

20 C.J. p 231 note 57. 

32. Tex.—^Hannah v. Shepherd, Civ. 
App., 25 S.W. 137. 

33. Ala.—Wade v. Oates, 20 So. 495, 
112 Ala. 325. 

20 C.J. p 231 note 58. 

381 


34. Tex.—^Hannah v. Shepherd, Civ. 
App., 25 S.W. 137. 

35. Ark.—Hill v. Williams, 264 S. 
W. 964, 166 Ark. 421. 

36. Ala.—^Brunson v. Dobbs, 81 So. 
545. 

37. Philippine.—^Navarro v. Veloso, 
23 Philippine 625. 

38. Ariz.—Schahrer v. Bell, 271 P. 
716, 716, 34 Ariz. 334, citing Cor- 
pus JnzlB. 

Mich.—^Andrews v. Otsego County 
Prob. Judge, 41 N.W, 923, 74 Mich. 
278. 

39. Pa.—^Marks v. Park, 7 Leg.Gaz. 
70. 

40. Ala.—Griffin v. Wall, 32 Ala. 149. 

41. Ariz.—Schahrer v. Bell, 271 P. 
715, 34 Ariz. 334. 

42. Mo.—Sone v. Williams, 32 S.W. 
1016, 130 Mo. 630. 

43. Ala.—Groom v. Taylor, 178 So. 
33, 235 Ala. 247. 

44k Ky.—Martin v. Eagle^ 32 S.W. 
2d 1020, 236 Ky. 267. 
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(7) Names of Voters 

Unless expressly required by statute, the names of 
electors whose votes are alleged to have been Improperly 
accepted or rejected are generally not required to be set 
out. 

Where the ground of contest is the reception of 
illegal votes or the rejection of legal votes, the 
weight of authority is that, unless expressly re¬ 
quired by statute, the names of the electors whose 
votes are alleged to have been improperly accepted 
or rejected need not be set out,45 at least in the 
absence of a motion to make more definite and spe¬ 
cific,^® or where good reason for not stating them 
is shown, or where it is alleged that all of the 
votes of a precinct were wrongfully rejected.**® 
Under some statutes, however, where an election is 
contested on the ground that it was carried by ille¬ 
gal votes, the notice or petition must state the names 
of the electors alleged to have voted illegally,^® or, 
at least, reasonably identify such persons.®® Such 
provisions do not apply, however, to votes cast by 
a legal voter which are illegal because of distin¬ 
guishing marks.Where an election is contested 
on the ground that voters were improperly influ¬ 
enced in casting their votes, failure to state the 
names of those alleged to have been improperly in¬ 
fluenced has been held to render the petition insuf¬ 
ficient but it has also been held that the require¬ 
ment does not apply where the proceeding is to have 
the election declared void because of bribery of the 
voters.®® Where the contest is on the ground that 
voters were intimidated, it has been held that the 
petition should set forth the names of the persons 
thus deterred from voting.®^ Where the objection 
is not to the voters but to the action of the officers 
of election in counting blanks as votes, a statutory 
requirement that the notice of contest shall state 
the names of the’voters objected to does not ap¬ 
ply;®® and a statute requiring a statement of the 


names of persons whose votes were illegally count¬ 
ed does not apply where the illegality consists of a 
fraudulent alteration of ballots after a legal count¬ 
ing.®® 

c. Prayer for Relief 

A prayer for relief In a statement In an election con¬ 
test has been held unnecessary. Under some statutes, 
oSntestant may pray in the alternative that he be declared 
elected or that the election be declared void. 

It has been held not necessary that the statement 
in a contested election case should contain a prayer 
for relief,®*^ although it has also been held that a 
petition without a prayer is not really a petition.®® 
Under some statutes, where the contest is by a can¬ 
didate, contestant may pray in the alternative that 
he be declared elected or, if not elected, that the 
election be declared void.®® The fact that a peti¬ 
tion to contest an election on specified statutory 
grounds prays for a recount does not irrevocably 
fix its character as a petition for recount alone.®® 

d. Signatures 

It has been held that the signatures to a petition 
by electors for the purpose of Instituting an election con¬ 
test must be affirmed by the petitioners themselves, and 
they may not be withdrawn after lapse of the statutory 
time for filing the petition, or after the petition has 
been served and acted on by the court. 

It has been held that the signatures to a statutory 
petition by electors presented to the court for the 
purpose of setting an election contest in motion 
must be affirmed by the petitioners themselves, ®i 
although there has been said to be no reason why 
the complaint or petition in an election contest may 
not be signed by the petitioner's attorneys the same 
as any other pleading,®® and a petitioner may au¬ 
thorize another to sign his name to the petition if 
it is done in his presence and by his express di¬ 
rection.®® A petitioner may sign a petition to con- 


45. N.C.—^Boyer v. Teague, 11 S.E. 
665, 106 N.C. 576, 19 Am.S.R. 547, 
distinguishing Rigsbe v. Durham, 
6 S.B. 64, 99 N.C. 341. 

20 C.J. p 229 note 38. 

46. Ky,’—^Doss v. Howard, 202 S. 
W. 888, 180 Ky. 413. 

20 C.J. p 230 note 39. 

47- Neb.—^Burke v. Perry, 42 N.W. 
401. 26 ?Teb. 414. 

48. W.Va.—^Halstead v. Rader, 27 
W.Va. 806. 

46. Colo.—Israel v. Wood, 56 P.2d 
1324, 98 Colo. 495. 

20 C.J. p 230 note 48. 

sa N.J.—Petition of Clee, 196 A. 

476, 119 N.J.Law 310. 

‘Unknown voters 

An order requiring relator to fur¬ 
nish a list of the names of persons 


alleged to have voted illegally is 
sufficiently complied with by furnish¬ 
ing the names of persons illegally 
registered whose ballots were cast 
by others whose identity cannot be 
shown.—Londoner v. People, 26 P. 
135, 15 Colo. 557. 

51. Cal,—Bass v. Leavitt, 105 P. 771, 
11 Cal.App. 682. 

52. Mo.—^Applegate v. Eagan, 74 Mo. 
258. 

53. Ky.—^Burke v. Greer, 247 S.W. 
715, 197 Ky. 655. 

54. Ga.—^Lowrey v. Sheatham, 62 S. 
E. 226, 131 Ga 320—Cole v. Mc¬ 
Clendon, 34 S.E. 384, 109 Ga. 183. 

20 C.J. p 230 note 53. 

55. Mo.—^Moffatt v. Montgomery, 68 
Mo. 162. 


56. N.M.—Rogers v. Scott, 300 P. 
441, 35 N.M. 446. 

57. Cal.—^Norwood v. Kenfield, 30 
Cal. 393. 

58. Man.—^Re Shoal Lake Election, 
4 Man. 270. 

20 C.J. p 232 note 77. 

59. La.—Guidry v. Dutel, 86 So. 318, 
147 La. 883—^Dumestre v. Vincent, 
App., 144 So. 508. 

60. Ind.—Goecker v. McOsker, 98 N. 
B. 724, 177 Ind. 607. 

61- N.J.—Swain v. Haynes, 27 A. 
239, 54 N.J.Law 600, affirming 23 
A. 421, 54 N.J.Law 82. 

20 C.J. p 232 note 79. 

62. Md.—Bragunier v. Penn, 29 A. 
12, 79 Md. 244. 

63. Pa—In re Poster Tp., 2 Leg.Rec. 

22 . 
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test an election by his mark without witnesses.®^ 
The signers of such a petition will not be permit¬ 
ted to withdraw their names after the statutory 
time for filing the petition has passed, or after the 
petition has been served and acted on by the court,®® 
and thus defeat the jurisdiction of the court. Nei¬ 
ther can the jurisdiction of the court be divested 
by showing at the trial that some of the petitioners 
were induced to sign the petition by false represen- 
tations.®^ 

e. Verification 

A written statement of the grounds of contest should 
be verified in the manner required by statute or, in the 
absence of statute, in the manner of pleadings generally. 

A written statement of the grounds of contest 
should be duly verified.®® In some jurisdictions the 
verification must be by an affidavit of the contest¬ 
ant,®® or by that of a specified number of the peti¬ 
tioners who are also qualified electors.^® If the 
statute prescribes the nature or form of affidavit, 
its provisions should be followed but, if the 
statute is silent on the form of the affidavit, it may 
be in the form of any ordinary affidavit of verifi¬ 
cation to a pleading.72 If the statute requires it, 
the petition must be verified by the oath of persons 
who are actually cognizant of the facts of the 
case,73 or facts within the knowledge of the peti¬ 
tioner must be sworn to positively;74 otherwise. 


the petition is sufficiently verified on information 
and belief.75 

The affidavit must aver that the statements in the 
petition are true,7® and verify the fact that the 
signers of the petition are qualified voters,77 but, 
unless a statute otherwise provides,7® it need not set 
forth facts and circumstances of the case.7® 

It has been held that the court should not dismiss 
an election contest because of the failure of plain¬ 
tiff to verify the petition without first giving him 
time and opportunity to verify ^it.®® 

Jurat. It has been held that the petition must 
not only be sworn to, but must also bear a certificate 
of the officer who administered the oath reciting 
that fact,®^ and a statement in the body of the pe¬ 
tition above petitioner’s signature that he was first 
duly sworn has been held not a compliance with the 
requirement.®® 

§ 269. Pleas, Answers, and Subsequent 
Pleadings 

a. In general 

b. Allegations and prayer for relief 
p. Matters in abatement 

d. Filing and service 

a. In Greneral 

Under some statutesf contestee need not, although 


64. Pa.—^In re Conroy, 2 Le^.Rec. 
27. 

65. Ill.—^Hilgers v. Tazewell County, 
106 N.E. 229, 264 Ill. 399. 

20 C.J. p 232 note 82. 

66. Minn.—Miller v. Maier, 161 N. 
W. 613, 136 Minn. 231, 2 A.L.R. 
399. 

67. Minn.—Exrieder v. O’Keefe, 173 
N.W. 434. 

68. Ill.—rPigueira v. Caldwell, 179 N. 
B. 523, 347 Ill. 199—Armstrong v. 
Wilkinson, 179 N.E. 97. 346 Ill. 
322—Girhard v. Yost, 176 N.E. 
899, 344 Ill. 483—Smith v. Town¬ 
ship High School Dist. No. 158, 
167 N.E. 76, 335 Ill. 346. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

69. Mont.—^Murphy v. Levengood, 77 
P. 311, 31 Mont. 34. 

20 C.J. p 232 note 87. 

70. Pa.—In re King’s Contested 
Election, 2 Pa.Dlst. & Co. 495. 70 
Pittsb.L.eg.J. 764. 

20 C.J. p 232 note 88. 

71. Pa.—^Morrison v. Shealer, 128 A. 
87, 282 Pa. 427. 

20 C.J. p 232 note 89. 

Affldavit as in hills of chancery 
Ill.—^Armstrong v. Wilkinson, 179 
N.E. 97, 846 Ill. 322—Girhard v. 


Tost, 176 N.E. 899, 344 Ill. 483— 
Smith v. Township High School 
Dist. No. 168, 167 N.E. 76, 335 Ill. 
346. 

7fl. Cal.—McCardle v. Barstow, 78 P. 

371, 145 Cal. 135. 

20 C.J. p 232 note 90. 

73. N.J.—^Hackett v. Mayhew, 41 A. 
688, 62 N.J.Law 481—^Johnson v. 
Allen, 27 A. 1014, 55 N.J.Law 400. 

20 C.J. p 232 note 93. 

74. Ill.—Figueira v. Caldwell, 179 
N.E. 523, 347 Ill. 199—Girhard v. 
Tost, 176 N.E. 899, 344 Ill. 483. 

N.D.—Hanson v. Walter, 259 N.W. 
762, 65 N.D. 462. 

75. Ill.—Waters v. Heaton, 4 N.E. 2d 
41, 364 111. 150—Smiley v. Lenane, 
1 N.E.2d 213, 363 Ill. 66—Greene 
V. Bjorseth, 183 N.E. 464, 350 Ill. 
469—Girhard v. Tost, 176 N.E. 899, 
344 Ill. 483—^Bramstaedt v. Indian 
Boundary Sanitary Dist., 163 N.E. 
801, 332 Ill. 339—Hulse v. Nash, 
163 N.E. 792, 332 Ill. 500—Kelly v. 
Brown. 141 N.E. 743, 310 Ill. 319. 

Pa.—In re Bums’ Contested Elec¬ 
tion, 137 A. Ill, 288 Pa. 592— 
In re Pazdrak’s Contested Elec¬ 
tion. 137 A 109,. 288 Pa. 585. 

20 C.J. p 232 note 91. 

“Honest'' belief 

A verification on information and 
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belief is sufficient under a statute 
providing that the verification shall 
show that petitioner “honestly" be¬ 
lieves to be true the facts alleged in 
the petition.—Conley v. Hile, 193 N. 
E. 95, 207 Ind. 488. 

Xnformatlcn of person verlfi. 

cation 

The person who verifies a peti¬ 
tion in election contest proceedings 
on Information and belief must have 
direct, and not mere second-hand, In¬ 
formation from persons who have 
personal knowledge of at least some 
of the Irregularities constituting the 
claimed grounds of contest.—^Allen 
V. Spencer, 29 Hawaii 112. 

76. Ill.—^Armstrong v. Wilkinson, 
179 N.E. 97, 346 Ill. 322. 

77. N.J,—Smith v. Smith, Sup., 41 
A. 753. 

78. InoorrectiLess of election return 
must be averred in the affidavit un¬ 
der a statute so requiring.—^Morrison 
V. Shealer, 128 A. 87, 282 Pa. 427. 

79. N.J.—^Hackett v. Mayhew, 41 A. 
688, 62 N.J.Law 481. 

80. Ky.—Phillips V. Ratliff, 121 S. 
W. 460, 134 Ky. 704. 

81. III.—Daugherty v. Carnine, 103 
N.E. 1003, 261 Ill. 366. 

82. Ind.—Gossard v. Vawter, 21 N. 
E.2d 416, 215 Ind. 581. 
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he may, file a plea or answer; under other statutesf he 
is required to do so. 

Under some statutes it is not necessary that the 
contestee in a contested election case should file a 
plea or answer,and his failure to do so cannot be 
treated as a default entitling the contestant to judg¬ 
ment;*^ but even where the respondent is not re¬ 
quired to file an answer, it is proper to file a gen¬ 
eral denial of the complaint or petition.*® 

In some jurisdictions the contestee is required to 
answer as in civil actions,*® and matters not denied 
are deemed admitted'and will be taken as tnie.**^ 
Similarly, affirmative allegations in the answer, if 
not controverted by a reply, will be taken as true.** 
Allegations in contestant’s pleading which are too 
vague and indefinite need not be answered.** 
Verification. Under some statutes, the answer 
may be verified on information and belief;*® un¬ 
der others, it need not be verified.*^ 

b. Allegations and Prayer for Relief 

In some decisions the requirements of particularity 
in respect of statentents in the contestant’s initial plead¬ 
ing have been held applicable to answers, while other 
cases have held that an answer in an election contest 
should be construed according to the ordinary rules ap¬ 
plicable to answers. 

In some decisions the requirements of particular¬ 
ity in respect of statements in the initial pleading 
of the contestant have been held applicable to an¬ 
swers,** while other decisions have held that an 
answer in an election contest should be construed 
according to the ordinary rules applicable to an¬ 
swers.** In jurisdictions ■ in which contested elec¬ 
tion proceedings are similar to proceedings in chan¬ 
cery, the chancery rule that less particularity is re¬ 
quired in the answer than in the petition is fol¬ 


lowed,*^ and where the answer states specifically 
that illegal votes in number sufficient to affect the 
result were received, the reason of the alleged ille¬ 
gality and names of the illegal voters need not be 
stated.*® It has been held that the fact that bal¬ 
lots were altered may be shown without any allega¬ 
tion of alteration,*® but there is authority to the 
contrary.*7 A singl'e denial of alterations of ballots 
has been held sufficient as against several allega¬ 
tions of alterations.** Where the notice of con¬ 
test of an election shows that defendant is entitled 
to the office if he was of the required age when 
elected, which it denies, the answer need only allege 
that the contestee was of such age.** The insuf¬ 
ficiency of the petition of contest on the ground of 
lack of qualification of the signers is not put in is¬ 
sue by an answer which does not specify the signers 
who were not qualified or aver that such signers 
are of a number sufficient to reduce the number of 
qualified signers to less than that required by stat- 
ute.i The statute of limitations need not be plead- 
ed.2 Where a court has jurisdiction to declare 
elections void, a plea based only on the ground that 
the election is void does not, of course, present a 
jurisdictional question.* A denial based on infor¬ 
mation and belief may nevertheless be a specific de¬ 
nial.^ 

Countercontest. Where under the statute the 
contestee may not only deny the averment of the 
petition but may also set up grounds of contest 
against the contestant in his answer, he must plead 
the particular grounds on which he intends to re¬ 
ly,® but an answer containing such countergrounds 
need not be styled a counterclaim.® Illegal votes 
for contestant may be deducted from the number 
counted for contestant under an answer alleging the 


83L N.J.—^Lippincott v. Felton, 39 
A. 646. 61 N.J.L.aw 291. 

20 O.J. p 232 notes 97, 98. 

OioBB complaint need not be filed 
by the contestee to enable him to 
set up his own title to the office.— 
Swan V. Bowker. 281 N.W. 891, 135 
Neb. 406. 

84y N.J.—Lippincott v. Felton, 39 
A. 646, 61 N.J.Law 291. 

85. Neb.—Swan v. Bowker, 281 N. 
W. 891, 135 Neb. 405. 

20 CJ. p 232 note 1. 

86. N.M.—Viffil v. Pradt, 20 P. 795, 
4 N.M. 375. 

20 C.J. p 233 note 2. 

87. Ky.—^Doss v. Howard, 202 S. 
W. 888, 180 Ky. 413. 

N.M.—^Rogrers v. Scott, 300 P. 441, 
35 N.M. 446—Wood v. Beals, 218 
P. 354, 29 N.M. 88—Garcia v. Lu¬ 
cero, 166 P. 1178, 22 N.M. 598. 


I 88, Ky.—Rose v. Cecil, 181 S.W. 

170, 167 Ky. 608. 

20 C.J. p 233 note 12. 

89- Pa.—^In re Ayre, 134 A. 477, 287 
Pa. 135. 

90. N.M.—^Rogers v, Scott, 300 P. 
441, 35 N.M. 446. 

91. Ind.—^Allen v. Crow, 48 Ind. 801. 

92- Pa.—In re Northampton County 
Contested Flections, 6 Pa.Dist. 150 
—^Weaver v. Given, 1 Brewst. 140, 
6 Phlla. 144. 

20 C.J. p 233 note 14. 

93. Kan.—^Baker v. Long-, 17 Kan. 
341. 

20 C.J. p 233 note 15. 

94i Ill.—Kreltz v. Behrensmeyer, 
17 N.B. 232, 125 IlL 141, 8 Am.S. 
R. 349. 

20 C.J. p 283 note 17. 

95b Ill.—Shephard v. Allen, 17 N.ID. 

. 766. 


9ft Iowa.—^Furguson v. Henry, 64 
N.W. 292, 96 Iowa 439. 

97. Ind.—Bryan v. Miller, 128 N.E. 
437, 189 Ind. 615. 

98. N.M.—^Rogers v. Scott, 300 P. 
441. 35 N.M. 446. 

99b S.D.—^Breeden v. Martens, 112 
N.W. 960, 21 S.D. 357. 

1. Pa.—In re Haverford Tp. Elec¬ 
tion, 128 A. 499, 282 Pa. 504. 

2. Ky.—Lilly v. O’Brien, 6 S.W-2d 
715, 224 Ky. 474. 

3. Tex.—Stephens v. Coffee, Civ. 
App., 133 S.W.2d 184. 

4. N.M.—Rogers v. Scott, 300 P. 
441, 35 N.M. 446. 

5. Ky.—^Board of Trustees of 
Fordsville Graded School Bist. No. 
96 V. Oiler, 10 S.W.2d 61$, 226 Ky. 
89. 

ft Ky.—Johnson v. Hall, 121 S.W. 

2d 936, 275 Ky. 395. 

20 C.J. p 233 note IL 
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illegality of votes for the contestant and praying 
that the petition be dismissed and that contestee be 
declared duly qualified and elected, but not specifi¬ 
cally praying that such votes be deducted.*^ 

Reply. It has been held that a reply in an elec¬ 
tion contest is governed by the ordinary rules ap¬ 
plicable to replies.^ In accordance with this view, 
contestant cannot set up in his reply grounds of 
contest in addition to those which he set up in his 
initial pleading.® 

c. Matters in Abatement 

Where an election contest Is regarded as in the nature 
of a chancery suit, a plea in abatement is not proper. 
Where the only authorized pleading by a respondent is 
an answer, matters of abatement may be alleged in the 
answer. 

Where an election contest is regarded in the na¬ 
ture of a chancery suit, a plea in abatement is not 
proper practice.^® Where under the statute the 
only authorized pleading by respondent is an an¬ 
swer, respondent does not waive his right to insist 
on matters in abatement by failure to plead them 
as such where they are properly alleged in the an¬ 
swer. Where the petition contains all the aver¬ 
ments necessary to give the court' jurisdiction, the 
contestee; if he wishes to raise the question of con¬ 
testant's legal capacity to bring the contest, must 
do so by demurrer or answer.^® 

d. Filing and Service 

In some Jurisdictions, although not In all, statutory 
provisions as to the time for filing or service of an answer 
or reply are mandatory. 

In some jurisdictions, statutory provisions as to 
the time for filing or service of an answer or reply 


§ 270 

have been held to be mandatory,^® and if the filing 
or service is not made at the time provided, it is not 
error to strike the pleading on motion,or to re¬ 
fuse to extend the time for filing or service,^^ un¬ 
less it affirmatively appears that a good excuse for 
the delay existed.^® In other jurisdictions, howev¬ 
er, the statute relating to time for filing or service 
is regarded as merely directory.!*^ Statutory pro¬ 
visions as to the manner of service of an answer 
or reply are in some jurisdictions mandatory, and 
if they are not complied with the answer or. reply 
will be ignored or may be stricken on motion.^® 
When the contestee sets up affirmative matter in 
defense, he must serve his answer and notice of 
grounds with the same strictness required of the 
contestant in serving his papers.^® Contestant need 
not reply, of course, to an answer or counterclaim 
which has not been filed.®® 

§ 270. Amendments 

a. In general 

b. New matter 

c. Time 

a. In Gleneral 

Where Jurisdiction of an election contest has been ob¬ 
tained, amendments of the form or substance of the plead- 
ings are generally allowable in the sound discretion of the 
court. 

Where jurisdiction of an election contest has been 
obtained by giving proper notice to the contestee,®^ 
and subject to restrictions noted infra subdivisions b 
and c of this section, amendments as to form or 
substance of the pleadings are generally allowable®® 
in the sound discretion of the court;®® and statutes 


7. Ky.—Brewer v. Compton, 122 S. 
W.2d 1024, 276 Ky. 63. 

8. Kan.—Baker v. Long, 17 Kan. 
341. 

9. Kan.—Baker v. Long, supra. 
Ky.—Kean v. Whittle, 275 S.W. 818, 

210 XCy. 273. 

10. Ill.—Quartler v. Dowiat, 76 N. 
B. 371, 219 Ill. 326. 

20 C.J. p 233 note 6. 

11. Mo.—State v. Spencer, 65 S.W. 
984, 166 Mo. 279. 

12. Minn.—Miller v. Maier, 161 N. 
W. 513, 136 Minn. 231, 2 A.L.R. 
399. 

13. N.M.—Gonzales v. Gallegos, 62 
P. 1103, 10 N.M. 372, citing with 
approval Vigil v. Pradt, 20 P. 795, 
5 N.M. 161. 

20 C.J. p 233 note 24. 

Filing held timely 
Under a statute requiring an an¬ 
swer to be filed on or before the 
first day of the term at which the. 

28 C.J.S.-25 


cause stands for trial, a contestee 
was not in default for failure to file 
an answer at a term which ended 
before the date on which the cause 
stood for trial.—Swan v. Bowker, 
281 N.W. 891, 135 Neb. 405. 

14. N.M.—Gonzales v. Gallegos, 62 
P. 1103, 10 N.M. 372. 

20 C.J. p 233 note 25. 

16. N.M.—Gonzales v. Gallegos, su¬ 
pra. 

16. Ky.—Allen v. Haddix, 198 S.W. 
1155, 178 Ky. 389, 

20 C.J. p 233 note 27. • 

17. Tenn.—Harmon v. Tyler, 83 S. 
W. 1041, 112 Tenn. 8. 

Tex.—Roach v, Malotte, 66 S.W. 701, 
23 Tex.Civ.App. 400. 

20 C.J. p 233 note 28, p 234 note 29. 

18. N.M.—Gallagher v. Linwood, 
23J, P. 627, 30 N.M. 211, 37 A.L.R. 
664—Gonzales v. Gallegos, 62 P. 
1103, 10 N.M. 372, citing with ap- 
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proval Vigil v. Pradt, 20 P. '795 
5 N.M. 161. 

19. Ala.—Griffin v. Wall, 32 Ala. 
149. 

Ind.—^Dobyns v. Weadon, 50 Ind. 
298. 

N.J.—Burrough v. Branning, 9 N.J. 
L.J. 110. 

20 C.J. p 233 note 23. 

20. Ky.—^Martin v. Bagle, 32 S.W. 
2d 1020, 236 Ky. 267. 

21. Mo.—State v. Hough, 91 S.W. 
905, 193 Mo. 615—Nash v. Craig, 
35 S.W. 1001, 134 Mo. 347. 

20 C.J. p 234 note 30. 

22. Pa.—In re Snodgrass, 110 A. 
293, 267 Pa. 494. 

Utah.—Ewing v. Harries, 250 P. 

1049, 68 Utah 452. 

20 C.J. p 234 note 37. 

23. Pa.—^In re Burns* Contested 
Election, 137 A. Ill, 288 Pa. 592 
—^In re Pazdrak’s Contested Elec¬ 
tion, 137 A. 109, 288 Pa. 685—In re 
Ayre. 134 A. 477, 287 Pa. 135. 
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authorizing amendments are liberally construed in 
order that the contest may be determined on its mer- 
its.24 In some states, amendments are allowed under 
the provisions of the statute applicable to the amend¬ 
ment of pleadings in civil actions but in others 
they are not,26 and it is held that if the election 
statute does not provide for amendments the court 
has no power to allow them,27 at least where the 
proposed amendment is one of substance.28 A prof¬ 
fered amendment is properly rejected where it is 
insufficiently definite,^^ or where it would add noth¬ 
ing not already in the original pleading,^® or where 
it is unnecessary to a trial on the merits.^i The 
court should not perinit an amendment by striking 
out a part of the petition which admits material 
facts, where the effect of such amendments would 
be to throw the burden of proving those facts on 
the other party.32 Amendments of the petition may 
be made by an amended petition,23 and an admis¬ 
sion may amount to amendment of the pleadings of 
the party by whom the admission is made.24 

b. New Matter , 

Generally, new parties or grounds of contest cannot 
be added by amendment, at least after expiration of the 
time for filing the original pleading; but the rule applies 
only to new matter going to the Jurisdiction, and general¬ 
ly not to new matter which does not set up new grounds 
of contest. 

Except in jurisdictions in which election contests 
are governed by the general rules of chancery prac- 

TesL—Rollers V. Smith, Civ.App., 119 
S.W.2d 678—Coward v. Williams, 

Civ.App., 4 S.W.2d 249. 

20 C.J. p 234 note 31. 

24. ,S.D.—^Dobson, v. Lindekugel,' 

162 N.W. 391, 88 S.D. 606, 

25. Ky.—Campbell’V. Combs, 116 S. 

W.2d 955, 273 Ky. 404. ' 

Neb.—Swan v. Bowker, 281 N.W. 

891, 135 Neb. 405. 

20 C.J. p 234 note 33. 

26. Colo.—Sugar City v. Crowley 
County, 140 P. 809, 57 Colo. 432. 

Minn.—Ford v. Wright, 13 Minn. 

518. 

27. Colo.—Kindel v. Le Bert, 48 P. 

641, 23 Colo. 385, 58 Am.S.R. 234. j 

Minn.—Ford v. Wright, 13 Minn. 

518. 

28. Colo.—Sugar City v. Crowley 
County, 140 P. 809, 57 Colo.-432. 

29. Ark.—Bland v. Benton, 286 S. 

W, 976, 171 Ark. 805. 

30. Ky.—Taylor v. Neutzel, 296 S. 

W. 873, 220 Ky. 510. 

31. Pa.—In re Ayre, 134 A. 477, 287 
Pa. 136. 

32. Pa.—^Matter of Contested Elec¬ 
tion of Dauphin County Dist.- 
Atty., 11 Phila. 645. 

33. III.—Smith v. Township High 
. cinh/xAi niat. No. 168. 167 N.B. 76. 


tice,66 the .general rule is that thp pleadings can¬ 
not be amended so as to introduce new parties,6 6 
or new grounds of contest,®*^ at least after the time 
for filing the original pleading has expired and 
this is especially true where no good reason is given 
for not presenting the new matter in the original 
pleading.39 Under some statutes, however, new 
grounds of contest, based on facts not disclosed un¬ 
til after filing of the original pleading and until aft¬ 
er or shortly before expiration of the time for filing 
the original pleading, may be set up within a speci¬ 
fied time after the disclosure of such facts, although 
after expiration of the time for filing, the original 
pleading.^6 a motion to strike out an entire peti¬ 
tion on the sole ground that a new clause of con¬ 
test is incorporated into the amended petition after 
the expiration of the statutory period within which 
an original petition could be filed is properly de¬ 
nied ,*^1 and it has been held that where an amend¬ 
ment is filed within the time allowed by law, even 
though it is considered as instituting a new con¬ 
test, if the contestee does not move to dismiss for 
want of jurisdiction he will be deemed to have 
waived all objections to irregularities in the man¬ 
ner in which he is brought before the court.^^ 

The general rule above stated applies only with 
reference to new matter which goes to the jurisdic¬ 
tion, and generally does not apply to new matter 
which does not set up a new ground of contest.^^ 

After close of contestaaVs case, 
the denial of a motion to amend 
the answer so as to broaden the is¬ 
sues is not error.—^Drinkwater v. 
Nelson, 187 N.W. 152, 48 N.D. 871. 

39. Colo.—Gray v. Huntley, 238 P. 
53, 77 Colo. 478. 

20 C.J. p 235 note 49. 

40. XTnder Corrupt Practices Act, 
new grounds of contest disclosed by 
a post-election statement filed by 
the contestee after the petition of 
contest has been filed may be set 
up hy an amended petition filed 
within a specified time after filing 
of the statement, although after ex¬ 
piration of the time for filing the 
petition.—Taylor v. Neutzel, 295 S. 

I W. 873, 220 Ky. 510. 

41. Fla.—Southerland v.' Sandlin, 32 
So. 786, 44 Fla. 332. 

20 C.J. p 235 note 50. 

42. Cal.—Doty v. Jenkins, 77 P. 
1104, 142 Cal. 497. 

4a Pa.—Barnes* Case, 13 Lanc.Bar 
183. 

44. Minn.—Fritz v. Hanfler, 263 N. 
W. 910, 195 Minn. 640. 

Date of hearing stated in original * 
notice may be amended.—Covington 
V. Joiner, 254 S.W. 1048, 200 Ky. 
378. 


335 Ill, 346—Clarke v. Bettenhau- 
,sen, 129 N.B. 803, 296 Ill. 373. 

84. Ark.—Stewart v. Hunnicutt, 12 
S.W.2d 418, 178 Ark. 829. 

35. Ill.—Brents v. Smith, 95 N.B. 
484, 250 Ill. 521—Dale v. Irwin, 
78 III. 170. 

3a Hawaii.—Bright v. Fern, 20 
Hawaii 325, Ann.Cas.l913B 214. 

37- Colo.—Gray v. Huntley, 238 P. 
63, 77 Colo. 478. 

Tex.—Coward v. Williams, Civ.App., 
4 S.W.2d 249. 

20 C,J. p 234 note 46. 

3a Ala.—Groom v. Taylor,. 178 So. 

33. 235 Ala. 247. . 

Ark.—Moore v. - Childers, 54 S.W.2d 
409, 186 Ark. 663—Bland v. Ben¬ 
ton, 286 S.W. 976, 980, 171 Ark. 
805, quoting Corpus OTuris, 

Ind.—Humphries v. McAuley, 187 N. 

B. 262,' 205 Ind. 469. 

Ky.—Campbell v. Combs, 116 S.W. 
2d 955, 273 Ky. 404—Salyer v. 
Gross, 69 S.W.Sd 376, 253 Ky. 296 
—Herald v. Turner, 36 S.W.2d 623, 
237 Ky. 827—Taylor v. Neutzel, 
295 S.W. 878, 220 Ky. 510—Siler 
V. Brown, 284 S.W. 997, 215. Ky. 
199—Hewlett v. Carter, 239 S.W. 
789, 194 Ky, 454. 

20 C.J. p 235 note 48. 
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Thus, notwithstanding the general rule, where pe¬ 
titioners have in fact the qualifications required by 
statute and an allegation of such fact is not juris¬ 
dictional, the failure of the petition to allege such 
fact is amendable,^ 5 and the petition in a contest 
brought by contestant in one capacity may be 
amended to permit him to bring it in a different ca¬ 
pacity nor does the general rule preclude the in¬ 
troduction of matters which only amplify or make 
more clear, distinct, or correct the statement of 
grounds contained in the original petition,^ 7 or the 
averments in the plea, answer,^^ or reply. 

c. Time 

In the absence of a statutory restriction, a pleading 
which alleges sufficient Jurisdictional facts may ordinarily 
be amended at any time; but a pleading so defective as to 
confer no jurisdiction on the court cannot be amended 
after expiration of the time for filing it. 

In the absence of a statute limiting the time with¬ 


in which amendments may be made,^® and subject 
to the restriction, noted supra subdivision b of this 
section, against amendments adding new parties or 
new grounds of contest after expiration of the time 
for filing the original pleading, a petition, notice, or 
statement which alleges sufficient jurisdictional 
facts may, as a rule, be amended at any time.^i 
However, the court may in its discretion reject 
amendments offered after commencement of the 
trial or hearings^ or out of time and it has been 
held that where it does not appear that any attempt 
has been made to comply with statutory require¬ 
ments as to pleading and no excuse is given for 
failure so to do, an amendment of the petition for 
that purpose at a late day in the proceedings should 
not be allowed unless so authorized by the statute.^^ 
In any case, a petition, notice, or statement so de-‘ 
fective as to confer no jurisdiction on the court 
cannot be amended after expiration of the time for 
filing it and a petition cannot 'be amended after 


45. Ill.—Clarke v. Bettenhausen, 
129 N.E. 803, 296 Ill. 373. 

Pa.—In re Snodgrass, 110 A. 293, 
267 Pa. 494. 

20 C.J. p 234 note 40. 

46. Minn.—Fritz v. Hanfler, 263 N. 
W. 910, 195 Minn. 640. 

47. Ala.—Groom v. Taylor, 178 So. 
33. 235 Ala. 247. 

Ark.—Bland v. Benton, 286 S.W. 
976, 171 Ark. 805, 

Ill.—^Widmayer v. Davis. 83 N.E. 87, 
231 Ill. 42. 

Ky.—^Herald v. Turner, 36 S.W.2d 
623, 237 Ky. 827—Taylor v. Neut- 
.zel, 296 S.W. 873, 220 Ky. 610— 
Siler V. Brown, 284 S.W. 997, 216 
Ky. 199—Burke v. Greer, 247 S. 
W. 716, 197 Ky. 655—^Bingham v. 
Johnson, 237 S.W. 1077, 193 Ky. 
753. 

Pa.—In re Snodgrass, 110 A. 293, 
267 Pa. 494. 

S.D.—Dickenson v. Nelson, 272 N. 

W. 297, 66 S.D. 162. 

Tex.—Rogers v. Smith, Civ.A’pp., 119 
S.W.2d 678. 

Utah.—^Ewing v. Harries, 260 P. 
1049, 68 Utah 452. 

20 C.J. p 234 note 41, p 235 note 53. 

48. Ark.—^Bland v. Benton, 286 S. 
W. 976, 171 Ark. 805. 

Ky.—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199—Roby v. Croan, 197 
S.W. 456, 177 Ky. 9. 

49. Ky.—Campbell v. Combs, 116 S. 
W.2d 955, 273 Ky. 404. 

50. :blst of votes to be contested 
Under a statute providing that at 

least a specified length of time be¬ 
fore the taking of evidence in re¬ 
gard to the reception of illegal 
votes or the rejection of legal votes, 
a list of such votes shall be given 
the opposing party, a supplemental 
list of such votes may be given even 


after commencement of the trial if 
given at least the length of tiirie 
specified by statute before the tak¬ 
ing of evidence in regard to the 
votes on such list.—^Wilkerson v. 
Lee. 181 So. 296, 236 Ala. 104, fol¬ 
lowed in McGriff v. Jernigan, 181 So. 
299, 236 Ala. 107. 

51. Ky.—Campbell v. Combs, 116 S. 

W.2d 966, 273 Ky. 404. 

Tenn.—Reagan v. McBroom, 61 S. 

W.2d 995, 164 Tenn. 476. 

20 O.J. p 236 note 57. 

Particular times 

(1) After expiration of the time 
for filing the petition, notice, or 
statement of grounds.—Smith v. 
Township High School Dist. No. 158, 
167 N.E. 76, 335 Ill. 346—Hulse v. 
Nash, 163 N.E. 792, 332 Ill. 500— 
Clarke v. Bettenhausen, 129 N.E. 803, 
296 Ill. 373—Village of Hinsdale v. 
Du Page County Court, 281 llLApp. 
571—20 C.J. p 235 note 63. 

(2) After expiration of time for 
preparation of the case for trial.— 
Burke v. Greer, 247 S.W. 715, 197 
Ky. 655. 

(3) After testimony is closed. 
N.M.—Berry v. Hull, 30 P. 936, 6 

N.M. 643. 

Pa.—Rodenbough v. Wolverton, 2 
Lehigh Yal.L.R. 285, affirmed 1 
Walk. 48. 

(4) After argument.—Marshall v. 
Baldwin, 11 Phila., Pa., 683. 

(5) On remand after an appeal.— 
Reagan v. McBroom, 51 S.W.2d 995, 
164 Tenn.' 476. 

Matters occuzxliLg after commence¬ 
ment of contest 

It has been held that, notwith¬ 
standing a statute providing that 
no pleading shall be allowed after a 
reply, a matter which occurs after 

3g7 


commencement of the contest and 
after the time of pleading, and 
which is a relevant and necessary 
fact in aid of the original grounds 
may be asserted as an amendment 
to the petition even after a reply 
has been made.—^Adams v. Roberts, 
83 S.W. 1035, 119 Ky. 364, 26 Ky.L. 
1271. 

Amendment of verification for the 
purpose of curing a defect therein 
has been held permissible after ex¬ 
piration of the time for instituting 
the contest.—Hanson v. Walter, 259 
N.W. 762, 65 N.D. 462. 

52. Tex.—^McCormick v. Jester, 115 
S.W. 278, 53 Tex.Civ.App. 306. 

20 C.J. p ,236 note 56. 

53. Mo.—^Bradley v. Page, App., 46 
S.W.2d 208. 

54. Xilsting of illegal voters 

The rule of the text has been ap¬ 
plied where the statute requires the 
contestant to furnish the contestee 
a list of the alleged illegal voters.— 
Sugar City v. Crowley County, 140 
P. 809, 67 Colo. 432—Schwarz v. Gar¬ 
field County Ct., 23 P. 84, 14 Colo. 
44. 

55. Ark.—^Moore v. Childers, 54 S. 
W.2d 409, 186 Ark. 563. 

Pa.—In re Burns’ Contested Election, 
137 A. Ill, 288 Pa. 592—In re Paz- 
drak’s Contested Election, 137 A. 
109, 288 Pa. 585. 

20 CJ. p 236 note 64. 

Particular defects 

(1) Failure to show that contestant 
is a qualified elector. 

Ariz.—^Kitt v. Holbert, 248 P. 25, 
30 Ariz. 397, followed in Young v. 
Cordis, 248 P. 28, 30 Ariz. 406. 

Nev.—Crownover v. Millar, 197 P. 

817, 46 Nev. 81. 

20 C.J. p 236 note 66. 
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it has been dismissed unless the order of dismissal 
is vacated.®* 

§ 271. Bills of Particulars 

A bill of particulars may be required In an election 
contest, but it has been held that it will not be ordered 
except in an extreme case. 

A bill of particulars may be required in an elec¬ 
tion contest,57 although it has been- held that it will 
not be ordered except in an extreme case.® 5 A bill 
of particulars may be required for the purpose of 
showing the qualifications of the signers of the pe¬ 
tition of contest.59 So where the petition or com¬ 
plaint is general in form and questions the legality 
of votes in numerous districts, without any specific 
information, a bill of particulars may be required,5^ 
and, likewise, if the answer puts in issue the valid¬ 
ity of votes of other election districts, a bill of par¬ 
ticulars may be demanded from respondent or con- 
testee before evidence is presented.67- A contest¬ 
ant, however, cannot be required to furnish the par¬ 
ticulars of evidence which it is not within his power 

to furnish.52 

§ 272. Demurrers, Motions, and Objections 

a. Demurrers 


b. Motions 

c. Waiver of objections 

a. Demurrers 

A demurrer may lie to defective pleadings In an elec¬ 
tion contest. 

A demurrer may lie to defective pleadings in an 
election contest.®^ A complaint which fails to al¬ 
lege facts which constitute one or more of the 
grounds of contest enumerated in the statute,®^ 
or which alleges mere legal conclusions,55 or which 
shows that contestant is not entitled to the relief 
sought,55 is demurrable. It has been said that a 
petition is demurrable for indefiniteness or uncer¬ 
tainty,® 7 but there is authority to the contrary.®® 
Where the statute does not require the statement 
to allege that it was filed in time, an objection that 
the complaint was not filed in time cannot be tak¬ 
en by demurrer.®® A demurrer to the statement 
on the ground that sufficient facts are not stated 
does not raise any question as to. the sufficiency 
of the affidavit ;7® and when the answer admits 
the facts alleged by contestant, but denies that they 
are unlawful, a demurrer to the answer is not nec- 
essary.7l In the absence of statute, the questions 
or issues which may be raised by a general de¬ 
murrer are determined generally by rules which 


(2) Failure to name a necessary 
party defendant.—^McCurdy v. Board 
of Education of City of Blooming¬ 
ton, 194 N.E. 287, 859 Ill. 188. 

(3) Lack of statement of the place 
of trial.—Strom v. Llndstrom, 275 
N.W. 833. 201 Minn. 226. 

(4) Lack of statement of a grounds 
of contest.—^Village of Hinsdale v. 
Pu Page County Court, 281 lll.App. 
571. 

(5) Lack of signature of one of 
the electors who made affidavit to 
the pleading.—^In re Ghrist’s Con¬ 
tested Election, 41 Pa.Co. 479—20 C. 
J. p 236 note 67. 

(6) Lack or Insufficiency of verifi¬ 
cation.—^Village of Hinsdale v. Du 
Page County Court, 281 IlLApp. 671. 
20 C.J. p 235 note 64 [a]. 
XTuconstltTitioiLality of statute 

A petition filed under an uncon¬ 
stitutional statute cannot be amend¬ 
ed so as to Initiate a contest under 
another law after expiration of the 
time for initiating such contest.— 
State V. Fourteenth Judicial DisL Ct., 
145 P. 721. 50 Mont 134. 

5€. Ill.—^McCurdy v. Board of Edu¬ 
cation of City of Bloomington, 194 
N.E. 287, 359 Ill. 188. 

57- N.Y.—^People v. McClellan, 108 
N.T.S. 766, 124 App.Dlv. 215, re¬ 
versed on other grounds 84 N.E. 

68. 191 N.T. 341. 


I 

Pa.—^Lerch's Election, 21 Pa.Dist. 
692. 

20 C.J. p 236 notes 70, 76. 

58- Fa.—^In re Bertolet's Election, 2 
Pa.Dist 849, 13 Pa.Co. 353. 

5®- Pa.—In re Snodgrass, 110 A. 
293, -267 Pa. 494. 

60- Pa.—In re Shannon's Election, 

5 Pa.Dist. & Co. 12, 27 Dauph.Co. 
24. 

20 C.J. p 236 note 72. 

61- Pa.—^In re Northampton County, 

6 Pa.Dist. 150. 

€S- N.T.—People v. McClellan. 84 
N.E. 68, 191 N.T. 341. reversing 108 
N.T.S. 765, 124 App.Div. 215. 

63- Minn.—-Miller v. Maier, 161 N.W. 

513, 136 Minn. 231, 2 A.L.R. 399. 
20 C.J. p 236 note 76. 

64. Cal.—^Powers v. Hitchcock, 61 P. 

' 1076, 129 Cal. 325. 

Colo.—Sparks v. Eldred, 239 P. 730, 
76 Colo. 55. 

65. Mo.—Green v. Owen, 38 S.W.2d 
496, 225 Mo.App. 746, transferred, 
see 31 S.W.2d 1037, 326 Mo. 450. 

66. Invalidity of whole election 
Where contestant brings the con¬ 
test in his right as a candidate to 
recover the office, his petition is de¬ 
murrable if it alleges facts which, if 
true, would show that the whole elec¬ 
tion was void.—Johnson v. Brice, 83 
SW. 791, 112 Tenn. 69—^Nelson v. 
Sneed^ 83 S.W. 786, 112 Tenn. 36. 
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67. lUegaJity of votes 

A complaint or petition which al¬ 
leges that certain illegal votes were 
cast in certain precincts and that 
other illegal votes were cast for the 
contestee has been said to be de¬ 
murrable for indefiniteness.—Behr- 
ensmeyer v. Hreitz, 26 N.E. 704, 135 
Ill. 591. 

68. Ark.—Penix v. Shaddox, 273 S. 
W. 364, 169 Ark. 132. 

S.C.—Clarke v. McCown, 92 S.E. 479, 
107 S.C. 209. 

Xu Colorado 

(1) It has been held that special 
demurrers will not lie for ambiguity 
in the separate paragraphs of the 
statement of contest, and that a 
general demurrer for reasons in the 
nature of such special demurrers is 
within the rule.—Gunson v. Baldauf, 
297 P. 516, 88 Colo. 436. 

(2) In an earlier case, however, 
it was held that a special demurrer 
will lie for indefiniteness in the 
statement of contest.—^Boger v. 
Smith, 238 P. 57, 77 Colo. 476. 

69. Cal.—Preston v. Culbertson, 58 
Cal. 193. 

70. Ind.—Curry v. Miller, 42 Ind. 
320. 

71. Pa.—^Wright v. Barber, 6 Luz. 
Leg.Reg. 137. 
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govern general demurrers in civil actions.72 A 
pleading sufficient as against a general demurrer 
is not necessarily otherwise unassailable, of 
course.73 As in a civil action, a demurrer admits 
all facts well alleged in the complaint or petition,^4 
but it does not dispense with the necessity of proof 
by the contestant on a trial on the merits,*^5 or 
preclude the contestee from introducing evidence 
in support of his counterclaim.7® A demurrer must 
be filed within the time prescribed by statute. 

b. Motions 

A petition in an eiection contest proceeding is subject 
to a motion to dismiss or quash on the ground of legal 
insufficiency. 

A petition in an election contest proceeding is 
subject to a motion to dismiss or quash on the 
ground of legal insufficiency,78 whether the defect 
is one of substance or one which is merely for- 
mal:79 A petition will be dismissed or quashed on 
motion on the ground that it does not properly set 
forth a ground of contest.®® In some jurisdictions, 
the practice as to motions for dismissal of bills in 
equity for lack of jurisdiction is followed in the 
case of motions for dismissal of petitions in elec¬ 
tion contests on the same ground in such ju¬ 
risdictions, a motion to dismiss for want of juris¬ 
diction may be based on facts not appearing on the 
face of the petition.®® In other jurisdictions, the 
only question before the court on a motion to quash 
has been held or said to be whether the petition 
sufficiently sets forth a proper ground of contest,®® 
and a motion to quash made on the ground that 


the petition was not made in good faith has been 
refused ,*®4 but the nonresidence of a signer of a 
petition under a statute requiring the petition 
to be signed by a certain number of resident 
electors has been held a ground for a motion to 
quash.®® That the original complaint was pre¬ 
maturely filed is no ground for dismissal where 
the complaint on which citation, was issued is sub¬ 
sequently filed.®® A motion to dismiss the contest 
on the face of the papers, while it may have the 
elements of a general demurrer, only questions the 
sufficiency of the statement in the papers other than 
pleadings, and does not have the office of a gen¬ 
eral demurrer.®^ A statement of contestant’s coun¬ 
sel to the effect that the notice of contest does not 
state a cause of action is not determinative of the 
question and does not warrant a dismissal of the 
proceeding.®® Unreasonable delay in making a 
motion to quash will not be tolerated by the 
courts.®® 

To strike. Irrelevant allegations®® and specifi¬ 
cations of mere irregularities not affecting the re¬ 
sult of the election,® 1 will be stricken out on mo¬ 
tion; and if the petition contains inconsistent aver¬ 
ments, the contradictory parts should be stricken.®® 

To make more definite and certain. If the peti¬ 
tion is indefinite, it is, in some jurisdictions at 
least, subject to a motion to make more definite 
and certain.®® 

c. Waiver of Objections 

Formal defects In the petition or notice are waived 


72. Farticnlar questions held not 
raised by a general demurrer. 

Cal.—Robinson v. McAbee, 222 P. 871, 

64 Cal.App. 709. 

Ky.—Kirby v. Creech, 32 S.W.2d 419, 
235 Ky. 816. 

73. Colo.—Roger v. Smith, 238 P. 67, 
77 Colo. 475. 

74u Colo.—Lewis v. Boynton, 65 P. 
732, 25 Colo. 486. 

Allegations on infonnation and be¬ 
lief 

Demurrer to petition containing 
allegations on information and be¬ 
lief admits that ccditestants are so 
informed and believe, but not that 
such information is true.—Smith v. 
Township High School Dist. No. 168, 
167 N.E. 76, 335 Ill. 346. 

75. Colo.—Gunson v. Baldauf, 297 
P. 516, 88 Colo. 436. 

76. Colo.—Gunson v. Baldauf, su¬ 
pra. 

77. Ky.—Doss v. Howard, 202 S.W. 
888, ISO Ky. 413. 


78. N.J.—Petition of Clee, 196 A. 
476, 119 N.J.Law 310. 

Pa.—^Weaver v. Given, 6 Phila. 65. 

79. Pa.—^In re Contest of Election of 
Gollmar, 175 A. 510, 316 Pa.- 560. 

8a N.J.—Petition of Clee, 196 A. 

476, 119 N.J,Law 310. 

Pa.—^In re Alderman’s and Consta¬ 
ble’s Election Contest, 53 York 
Leg.Rec. 177. 

20 C.J. p 236 note 84. 

81. Ill.—MacGuidwin v. South Park 
Com’rs, 164 N.E. 208, 333 Ill. 68— 
Hulse V. Nash, 163 N.B. 792, 332 
Ill. 500—Conway v. Sexton, 90 N. 
E. 203. 243 Ill. 59. 

82. Ill.—MacGuidwin v. South Park 
Com’rs, 164 N.E. 208, 333 Ill. 58. 

Facts as to filing of petition 
Ill.—^Brelsford v. Community High 
School Dist. No. 36 of Pulaski 
County, 159 N.E. 237, 328 Ill. 27. 

83. Pa.—^Ex parte Roesler, 3 L.T.N. 
S. 80. 

W.Va.—^Morrison v. McWhorter, 52 
S.E. 394, 57 W.Va. 614. 

20 C.J. p 236 note 84. 
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84. Pa.—In re Tracy’s Contested 
Election, 5 L.T.N.S. 22. 

83. Pa.—In re North Union Tp. 
Election, 95 A. 421, 250 Pa. 98. 

86. Cal.—^Broadbent v. Keith, 114 P. 
996, 15 CaLApp. 382. 

87. Ky.—^Brumleve v. Cronan. 197 
S.W. 498, 176 Ky. 818. 

8& N.M.—Marquez v. Gonzales, 222 
P. 934, 29 N.M. 239. 

89. Pa.—In re Cole’s Election, 72 
A. 510, 223 Pa. 271. 

9a Tex.—^Kempen v. Bruns, Civ. 

App., 195 S.W. 643. 

20 C.J. p 229 note 31. 

91. Or.—Tazwell v. Davis, 130 P. 
400, 64 Or. 325, 341. 

20 C.J. p 229 note 32. 

92. Pa.—Ewing v. Pilley, 43 Pa. 
384—Marshall v. Baldwin, 11 Phila. 
393, 1 Wkly.N.C. 356. 

93- Ark.—^Penix v. Shaddox, 273 S. 

W. 364, 169 Ark. 132. 

Ky.—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199—Owsley v. Hill, 276 S. 
W. 797, 210 Ky. 286. 

20 C.J. p 236 note 82. 
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if the parties take issue without making objection at the 
proper timer but an objection going to the very right of 
action may generally be made at any stage. 

Formal defects in the petition or notice of an 
election contest are waived if the parties take issue 
without making objection at the proper time.^^ 
Thus, pleading- over^5 or proceeding to the tak¬ 
ing of teslimony^^ constitutes such a waiver; and, 
similarly, formal objections "will generally not be 
entertained after the case has been heard on the 
merits, 9 7'although it has been held that a specifica¬ 
tion may be struck out after evidence has been 
offered under it if the right of objection was re- 
served.98 Where the allegations in the petition set 
forth the grounds of contest too generally and in¬ 
definitely, and contestees moved for more specific 
declarations thereof, but the motions were never 
passed on, and contestees did not seek the judgment 
of the court thereon, the ground of the motion was 
waived.®^ A formal objection to the pleadings may 
not be made for the first time on appeal but an 
objection going to the very right of action may 
generally be made at any stage;2 it is not waived 
by a demurrer^ or answer.^ Indeed, it is the duty 
of the court sua sponte in contested election cases 
to notice fatal defects and abate the proceedings.® 
It has been held by some authorities, however,, that 
the question of contestant's right to bring the con¬ 
test is waived unless taken by demurrer or an¬ 
swer.® 


§ 273. Issues, Proof, and Variance 

a. Issues generally 

b. What must be proved 

c. Evidence admissible under pleadings' 

d. Variance 

a. Issues Generally 

Generally the issues in an election contest proceeding 
are confined to those raised by the pleadings. 

Generally, the issues in a proceeding to contest 
an election are confined to those raised by the 
pleadings; applying the rule, it has been held in 
particular cases that a certain issue was not raised 
by the petition or statement of contest,^ or by the 
pleadings of the contestee.® Under some statutes, 
issues of law and of fact may be raised only by 
notice, answer, and reply.® A general denial puts 
in issue the material allegations of the complaint 
or statement of grounds.^® An allegation by con- 
testee that illegal votes were received and counted 
in election districts other than those alleged by the 
contestant, puts those districts also in issue.i^ 

b. Wliat Must Be Proved 

In election contest proceedings, necessary allegations 
which have been denied must be proved. 

In jurisdictions in which an averment that the 
contestant is an elector of the county is necessary, 
such an averment, if denied by the answer, must 
be proved or the contest as such will fail.^® Like¬ 
wise, there must be proof that the irregularities 
complained of changed the result of the election, 


94 Ky.—^Bin^ham v. Johnson, 237 S. 

W. 1077, 133 Ky. 753. 

20 C.J. p 236 note 90. 

95. OhjeotlosA as to answer 

(1) An objection that no answer to 
the original complaint was filed is 
waived by contestant’s amending the 
complaint.—Pfirez v. Arrieta, 29 
Puerto Rico 678. 

(2) An objection in regard to the 
service of an answer is waived by 
contestant’s replication as to new 
matters averred in the answer.—^Rog¬ 
ers V. Scott, 300 P. 441, 35 N.M. 446, 

(3) An objection that the answer 
was not verified is waived by the 
filing of a replication to the an¬ 
swer.—Neal V. Odle, 140 N.E. 31, 308 
Ill. 469. 

96. Pa.—^Thomson's Case, 2 Leg.Rec. 

100 . 

20 C.J. p 237 note 92. 

9V. Mo.—Gumm v. Hubbard, 11 S.W. 

61, 97 Mo. 311, 10 Am.S.R. 812. 

20 C.J. p 237 note 93. 

9e> Pa.—^Thompson v. Ewing, 1 
Brewst. 67. 

99. Ky.—^Hardin v. Horn, 212 S,W. 
573, 184 Ky. 548. 


1. Mo.—^Phelps V. Fenix, 134 S.W. 
2d 84, 345 Mo. 440. 

2. Pa,—In re Harrisburg's Contested 
Election, 2 Lanc.L.Rev. 144—Mat¬ 
ter of Leisenring, 11 Phila. 400. 

3. Ill.—^Daugherty v. Gamine, 103 
N.B. 1003, 261 Ill. 366. 

Por reason that the effect of a de¬ 
murrer is merely to enter a general 
appearance.—Daugherty v. Carnine, 
supra. 

4 Nev.—Crownover v, Millar, 197 P. 
817, 45 Nev. 81. 

5. W.Va.—^Morrison v. McWhorter, 
62 S.E. 394, 57 W.Ta. 614. 

I 20 C.J. p 237 note 98. 

I 6. Minn.—Miller v. Maier, 161 N.W. 

513, 136 Minn. 231, 2 A.L.R. 399. 

20 C.J. p 237 notes 99, 1. 

7. Colo.—Israel v. Wood, 56 P.2d 
1324, 98 Colo. 495—Kay v. Stro- 
beck, 254 P. 150, 81 Colo. 144. 

Ky.—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730—Hogg v. Caudill, 71 
S.W.2d 1020, 254 Ky. 409—Land v. 
Land, 60 S.W.2d 518, 244 Ky. 126 
—Craft V. Davidson, 224 S.W. 1082, 
189 Ky. 378. 


Minn.—^Johnson v. Du Bois, 294 N.W. 
839. 

N.M.—^Bryan v. Barnett, 292 P. 611, 
35 N.M. 207. 

Tenn.—Barham v. Denison, 17 S.W. 

2d 692, 169 Tenn. 226. 

& Mo.—^Bradley v. Page, App., 46 S. 
W.2d 208. 

9. N.M.—^Bryan v. Barnett, 292 P. 
611, 35 N.M. 207. 

la Ind.—Roberts v. Drake, 136 N. 
E. 285, 206 Ind. 425. 

11. Pa.—In re Cusick's Election, 20 
A. 574, 136 Pa. 469, 10 L.R.A. 228. , 

12. Colo.—Clanton v. Ryan, 24 P. 
258, 14 Colo. 419. 

Ill.—^Neal V. Odle, 140 N.E. 31, 308 . 
Ill. 469. 

13. Tenn.—Potter v. Robbins, 290 S. 
W. 396, 156 Tenn. 1. 

Tex.—^Marks v. Jackson, Civ.App., 
130 S.W.2d 925, error dismissed— 
Moore v. Pittman, Civ.App., 280 S. 
W. 873. 

Wyo.—Hamilton v. Marshall, 282 P. 
1058, 41 Wyo. 157, 66 A.L.R. 1164. 
XBjttxy must be proved .—State v. 
Fletcher,- Tex.Civ.App., 50 S.W.2d 
450, error dismissed. 
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and, where the election of contestant is an ele¬ 
ment of the cause of action, that contestant was 
elected^^ or received a majority of the legal votes 
cast^5 must b.e proved. Where the ground of con¬ 
test is the reception of illegal votes, there must be 
proof of the facts which are asserted to have ren¬ 
dered the votes illegal,and of the candidates for 
whom such votes were cast and counted and 
it has been held that, a statement of the names of 
illegal voters must be supported by proof,al¬ 
though it has also been held not necessary to prove 
who a voter was who marked or cast a ballot with 
illegal intent, but sufficient to show that the ballot 
was marked with illegal intent by whomsoever 
cast.i® In order to have an election declared void,- 
facts must be proved which in the particular juris¬ 
diction constitute grounds for such relief.20 Only 
allegations necessary to the relief sought need be 
supported by proof .21 In the absence of a stat¬ 
ute requiring proof, allegations not denied need not 
be proved and where neither the correctness of 
the canvassing board’s return nor the validity of 
any votes so returned is questioned hj answer, con¬ 
testant need not show the* number of legal votes 
cast for his candidate.^® So a party may waive 
proof by the other party by proceeding on the 
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merits without objection to the other’s failure to 
offer proof.24 

c. Evidence Admissible under Pleadings 

(1) In general 

(2) Countercontests 

(1) In General 

The evidence in election contest proceedings ordinarily 
must be confined to the issues raised by the pleadings. 

The evidence in election contest proceedings gen¬ 
erally must be confined to the issues raised by the 
pleadings.25 The court cannot, as a rule, inquire 
into the legality of votes which are not attacked by 
the pleadings,^® and, under some statutes, evidence 
as to the reception of illegal votes or the rejection 
of legal votes is admissible only if a list of such 
votes is set out in the statement of contest^^ or 
served on the opposing party.^® Where the issue 
joined is the failure of the board of canvassers to 
count all of the votes received by plaintiff in a 
certain precinct, it is error for the court to admit 
in evidence rejected ballots from other precincts 
and even where a statute requires all ballots to be 
brought before the court, it has been said that the 
practice should be in the first instance to bring be¬ 
fore the court for examination only such ballots 
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14. Ky.—^Whitney v. Skinner, 241 S. 
W. 360, 194 Ky. 804—^Francis v. 
Sturgill, 174 S.W. 753, 163 Ky. 
650. 

15. Tex.—^Moore v. Pittman, Civ. 
App., 280 S.W. 873. 

16. Particniax facts 

(1) Ineligibility of voters.—Hogg 
V. Caudill, 71 S.W.2d 1020, 264 Ky. 
409. 

(2) Manner of voting.—Bingham v. 
Johnson, 237 S.W. 1077, 193 Ky. 
753. 

17. Ky.—Gross v. Ball, 81 S.W.2d 
409, 258 Ky. 730—Hogg v. Caudill, 
71 S.W.2d 1020, 254 Ky. 409. 

la Ky.—^Hogg V. Caudill, supra. 

la N.T.—^People v. Dutchess Coun¬ 
ty, 32 N.E. 242, 136 N.T. 522, af¬ 
firming 18 N.T.S. 302, 64 Hun 634. 

20. Particular facts 

(1) Irregularities rendering ascer¬ 
tainment of the true result of the 
election 'impossible or improbable, or 
a denial of the privilege of voting 
to a sufficient number of qualified 
voters to have changed the result. 
—Moore v., Pittman, Tex.Civ.App., 280 
S.W. 873. 

(2) Illegality of at least a cer¬ 
tain percentage of the votes cast 
and impossibility of determining for 
whom such votes were, counted.— 
Gross V. Ball, 81 S.W.2d 409, 258 Ky. 
730, 


21. Where contestant is successful' 
on recounti proof that certain votes 
were wrongfully counted for con- 
testee is not essential.—^Martin v. 
Eagle, 32 S.W.2d 1020, 236 Ky. 267. 

22. N.M.—Wood V. Beals, 218 P. 354, 
29 N.M. 88—Garcia v. Lucero, 166 
P. 1178, 22 N.M. 598. 

20 C.J. p 237 note 10. 

23. Mont.’—Sommers v. Gould, 165 
F. 599, 53 Mont. 538. 

24. Minn.—^Hanson v. Adrian, 148 N. 
W. 276, 126 Minn. 298. 

N.T.—Harris v. Hulbert, 207 N.T.S. 
485, 211 App. Div. 301. 

25. Mo.—Bradley v. Page, App., 46 
S.W.2d 208. 

Tenn.—Barham v. Denison, 17 S.W. 

2d 692, 159 Tenn. 226. 

Tex.—Turner v. Allen, Civ.App„ 254 
S.W. 630. 

20 C.J. p 237 note 14. 

Contradicting ballot 

To entitle contestant to Introduce 
evidence that the ballot accredited to 
a voter does not speak the truth 
as to his vote, the petition should 
contain an allegation of that fkct. 
Pa.—^In re Contested Election for 
School Directors, 10 Kulp 367. 
Tex.—Owens v. State, 64 Tex. 500. 
Separate contests tried together 
Where two election contests are 
tried together, partly on the same 
evidence, the separate notices of 
contest and the answers determine 
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the issues, and evidence admitted in 
one contest which has no relation to 
the issues in the other cannot be 
considered in connection with such 
other.—^Drinkwater v. Nelson, 187 N. 
W. 162, 48 N.D. 871. 

28. Ky.—Francis v. Sturgill, 174 S. 

W. 753, 163 Ky. 650. 

20 C.J. p 237 note 16. 

27. Colo.—Israel v. Wood, 56 P.2d 
1324, 98 Colo. 495. 

28. Ala.—Campbell v. Jefferson 
County, 113 So. -230, 216 Ala. 251. 

20 C.J. p 230 note 49. 

Illegality of entire vote in precinct 
Under a statute such as is de¬ 
scribed in the text, evidence of the 
reception of illegal votes is not ad¬ 
missible under an allegation that the 
election was illegally held in a cer¬ 
tain precinct.—Stephens v. Nacey, 
141 P. 649, 49 Mont. 230. 

Supplemental list ' 

Under such statutes, evidence is 
admissible as to votes set out in a 
supplemental list served on the op¬ 
posing party after commencement of 
the trial but more than the length of 
time specified by statute' before the 
taking of such evidence.—Wilkerson 
V. Lee, 181 So. 296, 236 Ala. 104, fbl- 
lowed in McGrifC v. Jemigan, 181 So, 
299, 236 Ala. 107. 

26. Ind.—^Borders v. WlUfams, 57 
N.E. 627, 165 Ind. 86. • 
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as are questioned by the protest.^® A petition in 
an election contest which alleges that the election 
officers refused to entertain challenges is too gen¬ 
eral to admit proof of a violation of the election 
law relating to challenges.®^ The contestec is not 
required, however, to assail by averment the 
kind or character of the evidence to be offered by 
the contestant;®® and consequently he may without 
a corresponding averment in his answer show that 
the ballots offered in evidence by the contestant 
have been fraudulently altered.®® Under an al¬ 
legation that -illegal votes sufficient in number to 
change the results were cast, the ballots are admis¬ 
sible- without an averment that the returns of the 
election officers are fraudulent.®^ So, too, an ob¬ 
jection that the ballots cast at a general election 
are not admissible because not shown to have been 
properly preserved as required by the statute may 
be urged although the incompetency of such ballots 
is not alleged in the pleading.®^ Where it is al¬ 
leged that divers persons named voted illegally and 
also that other persons unknown to the complain¬ 
ant had voted at the election illegally and fraudu¬ 
lently, it is not error to admit evidence of illegal 
voting by persons other than those named in the 
pleadings.®® Where the complaint or petition al¬ 
leges specifically that certain illegal votes were 
cast in certain precincts and makes the additional 
allegation that other illegal votes were cast for 
contestee, and the additional allegation is put in is¬ 
sue by answer, contestant may prove illegal votes 
other than those specifically alleged in his com¬ 
plaint or petition.®^ A contestant who alleges fraud 
in certain election districts ordinarily is confined 
to those particular districts in the presentation of 
his evidence.®® Evidence of a mistake in the count 
of.votes is admissible either under a special plea 


or under a general allegation that the contestant 
received a greater number of votes than his op¬ 
ponent.®® Under a general denial of a complaint 
or statement of grounds alleging that all of the 
ballots had been properly preserved, contestee may 
prove that certain ballots were missing.^® 

(2) Countercontests 

The contestee may, fn the absence of a statute to the 
contrary, show that the contestant was not elected al¬ 
though contestee has not raised the question by a notice 
or cross contest. 

Since in an election contest proceeding the real 
inquiry generally is whether the contestee or an¬ 
other received the highest number of legal votes, 
as noted supra § 249, the contestee may, in the ab¬ 
sence of a statute to the ‘contrary, show that the 
contestant was not elected although contestee has 
not raised the question by a notice or cross con- 
test.41 Where a statute requires the contestee to 
give a written notice to the contestant of his in¬ 
tention to show that illegal votes were cast for the 
contestant or that legal votes were offered for the 
contestee and rejected, he may make the necessary 
proof of such facts under a general denial of the 
allegations of the complaint'*® Where contestee 
has answered affirmatively, contestant is entitled 
to introduce rebuttal evidence ;4® and if the con¬ 
testee alleges that illegal votes were received and 
counted in election districts other than those al¬ 
leged by the contestant, the contestant is entitled 
to the benefit of any evidence to his advantage in 
those districts.44 

d. Variance 

The proof Lp a proceeding to contest an election must 
correspond substantially with the allegations of the 
pleadings. 


30. Philippine.—Manalo v. Sevilla, 
24 Philippine 609. 

31- Tex.—Altgrelt v. Callaghan, Civ. 
App., 144 S.W. 1166. 

32. Iowa.—^Furguson v. Henry, 64 
N.W. 292, 95 Iowa 439. 

33. Iowa.—^Purguson v. Henry, su¬ 
pra. 

34. Tex.—Gray v. State, 49 S.W. 699, 
19 Tex.Civ.App. 521. 

35. Iowa.—^De Long v. Brown, 85 
N.W. 624, 113 Iowa 370. 

38. N.M.—Berry v. Hall, 30 P. 936. 
6 N.M. 643. 

37. Ill.—^Behrensmeyer v. Kreitz, 26 
N.E. 704, 136 Ill. 591. 

38. Pa.—^In re Cusick's Election, 20 
A. 674, 136 Pa. 469, 10 L.R.A. 
228 . 


39. Ind.—^Hadley v. Gutridge, 58 
Ind. 302. 

20 C.J. p 238 note 34. 

40. Ind.—Roberts v. Drake, 185 N. 
E. 285, 205 Ind. 425. 

41. Mo.—Phelps V. Penlx, 134 S.W. 
2d 84, 88, 345 Mo. 440, quoting 
Corpus Juris. 

20 C.J. p 238 note 38. 

Illegal voting for ooutestaAt 

(1) Where' no pleading by contes¬ 
tee is required by statute, evidence 
that illegal votes were cast for con¬ 
testant is not necessarily inadmis¬ 
sible because contestee has not 
raised the question by a notice.— 
Newman v. McManis, 10 Ohio Dec. 
(Reprint) 730, 23 Cinc.L.Bul. 225. 

(2) So, where election is assailed 
on ground certain named votes were 
illegal, contestee may, without filing 
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a countercontest, show that said il¬ 
legal votes were cast for contestant. 
—^Drennan v. Roberts, 28 SW.2d 735, 
234 Ky. 574. 

(3) Unless required by statute, 
failure of the answer specifically to 
name certain of the alleged illegal 
voters does not prevent the con¬ 
testee from making proof as to such 
voters. 

Ill.—^Welsh V. Shumway, 83 N.E. 
549, 232 Ill. 54. 

Iowa.—Kelso v. Wright, 81 N.W. 805, 
110 Iowa 660. 

42. Ala.—Wade v. Oates, 20 So. 495, 
112 Ala. 325—Griffin v. Wall, 32 
Ala. 149. 

20 C.J. p 238 note 36. 

43. Ind.—Martin v. Youngblood, 7 
N.B.2d 997, 211 Ind. 647. 

44. Pa.—In re Cusick's Election, 20 
A. 674. 136 Pa. 459, 10 L.R.A. 228. 

20 C.J. p 238 note 32. 
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The proof in a proceedings to contest an election 
must correspond substantially with the allegations 
of the pleadings but slight differences are not 
material where the proof tends to establish the al¬ 
legations,^6 and a variance which is not material 


to the issues is not within the rule requiring sub¬ 
stantial correspondence between the pleadings and 
proof.^7 Where one party raises an issue beyond 
the pleadings, he cannot prevent the other party 
from meeting such issue.'* 8 


H. EVIDENCE 


§ 274. Presumptions and Burden of Proof 

Elections will be presumed valid. One contesting an 
election has the burden of proof as to the grounds of his 
complaint. 


Every reasonable presumption will be indulged 
in favor of the validity of an election.*® The law 
presumes that election officers perform their duty 
honestly and faithfully.^O 


45. Ky.—Land v. Land, 50 S.W.2d 
518, 244 Ky. 126. 

46. As to identity of voter 

Ky.—Branham v. Branham, 125 S.'W’. 
2d 225, 276 Ky. 767. 

47. Cause of mistake in couutiiig' 
The cause of a mistake allegred to 

have been made in counting the votes 
need not be proved as alleged.—^Talk- 
ington V. Turner, 71 Ill. 234—^20 C.J. 
p 237 note 6. 

4& La.—Jacobs v. Cutrer, 136 So. 
119, 17 La.App. 383. 

49. Ky.—Bingham v. Johnson, 237 S. 

W. 1077, 193 Ky. 753. 

Ohio.—^Mehling v. Moorehead, 14 N. 

K.2d 15, 133 Ohio St. 395. * 

Okl.—City of Tequmseh v. City of 
Shawnee, 297 P.' 285, 148 Okl. 128. 
Pa.—^Appeal of Kasnevich, 194 A. 198, 
128 Pa.Super. §98, reversed on oth¬ 
er grounds Appeal of Kittanning 
Country Club, 198 A. 91, 330 Pa. 
311. 

S.C.—Corn v. Blackwell, 4 S.B.2d 
254, 191 S.C. 183—^Davis v. Town of 
Cayce, 164 S.E. 883, 166 S.C. 372— 
Davis v. Town of Saluda, 145 'S.E. 
412, 147 S.C. 498—Hyde v. Logan, 
101 S.E. 41, 113 S.C. 64. 

Tenn.—Churchwell v. White, 106 S. 

W.2d 225, 171 Tenn. 543. 

Wyo.—Anselmi v. City of Rook 
Springs, 80 P.2d 419, 424, 53 Wyo. 
223, 116 A.L.R. 1250, quoting Cor¬ 
pus Juris. 

20 C.J. p 238 note 48. 

An election is not to be lightly set 
aside 

Pa.—^Appeal of Kasnevich, 194 A. 
198, 128 Pa.Super. 398, reversed 
on other grounds Appeal of Kit¬ 
tanning Country Club, 198 A. 91, 
330 Pa. 311. 

Policy of law is to sustain elec- 
tlons where proof is doubtful.—^Dren- 
nan v. Roberts, 28 S.W.2d 736, 234 
Ky. 674. 

The presumption that aU men 
know the law applies to election 
cases.—^People v. Brenham, 3 Cal. 
477—20 C.J. p 238 note 47. 

Notation of assistanoe given voter 
Where no notation was made in 
register of assistance given a voter, 
as required by statute, the omis¬ 


sion divested voting proceeding of, 
presumption of regularity which 
would otherwise attach.—In re Flan¬ 
agan, 9 N.Y.S.2d 670, 169 Misc. 646, 
reversed 7 N.Y.S.2d 263, 255 App.Div. 
819, reversed Flanagan v. Flemming, 
17 N.E.2d 679, 279 N.Y. 615. 

Signature on nominating petition 
There is presumption that one 
personally signing nominatiiig peti¬ 
tion intended to authenticate instru¬ 
ment, but one claiming nomination 
under nominating petition must show 
that signatures not written by sign¬ 
ers were written In their presence 
and by their direction.—^Ledford v. 
Hubbard, 292 S.W. 345, 219 Ky. 

9. 

Tote for Ineligible candidate 
No presumption exists that voter 
knowingly casts his vote for in¬ 
eligible candidate.—Casselton Re¬ 
porter v. The Fargo Forum, 261 N. 
W. 649, 65 N.D. 681. 

Where election is void on its face 
as a matter of law, the presumption 
in favor of validity of election is 
not applicable.—^Appeal of Kittan¬ 
ning Country Club, 198 A. 91, 330 Pa. 
311, reversing Appeal of Kasnivich, 
194 A. 198, 128 Pa. 898. 

Statute providing for criminal penal¬ 
ties 

In a contest of election under 
Comp.L.1917 §§ 2360-2406, involving 
penalties and punishment as for 
crime, defendant is presumed' in¬ 
nocent.—Skew.es v. Bliss, 196 P. 850,' 
58 Utah 61. 

50. Ky.—^Lippold v. Hagner, 10 S. 
W.2d 619, 226 Ky. 103—Bingham 
V. Johnson, 237 S.W. 1077, 193 Ky. 
763. 

N.D.—McDonald v. Koths, 249 N.W. 

706, 63 N.D. 716. 

20 O.J. p 238 note 50. 

Biscretionaxy powers 

(1) Where a discretion Is reposed 
in an oOlcer of election. It will be 
presumed that it was properly exer¬ 
cised.—Goggln V. Gilmer, 1 - Bart. 
Cont.Bl.Cas., U.S., 70—^Loyall v. 
Newton, Cl. & H.Cont.El.Cas., U.S., 
520—^Trlgg v. Preston, Cl. & H.Cont. 
El.Cas., U.S., 78. 

(2') Where this discretion can only 
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be exercised in certain contingen¬ 
cies, the acts of the officer will not 
be presumed regular in the absence 
of those contingencies.—Bassett v. 
Baylor, Cl. & H.Cont.El.Cas., U.S., 
254. 

Failure to perform duty 

(1) In election contest, it will not 
be presumed that officers have failed 
to do their duty v/ithout some evi¬ 
dence.—Board of Trustees of Pords- 
ville Graded School Dist. No. 96 v. 
Oiler, 10 S.W.2d 6l5, 226 Ky. 89. 

(2) Where a series of acts is re¬ 
quired to be done by the officer, the 
fact that one was not done does 
not affect the presumption that the 
rest were done.—Curtin v. Yocum, I 
Bllsw.Cont.Bl.Cas., U.S., 416. 

Marks on ballots 

In absence of proof to contrary, 
court must assume that words and 
figures on ballots were placed there 
by voters. 

N.Y.—^People v. Johnson, 168 N.Y,S. 
232. 

Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
±".2d 615, 78 Utah 253. 

Name on ballot 

(1) The presumption is that one 
whose name appears on the ballot 
as the candidate of a regular politi¬ 
cal party is properly listed on the 
ballot—^Lippold v. Hagner, 10 S.W. 
2d 619, 226 Ky. 103. 

(2) It has been held, however, 
that one placed on the ballot by an 
independent nominating petition has 
the burden of proving that he was 
rightfully placed on the ballot.—^Led¬ 
ford v. Hubbard, 292 S.W. 345, 219 
Ky. 9. 

Begulaxlty of the canvass is pre¬ 
sumed.—^Vincent v. Sims, 191 N.B. 
160, 207 Ind. 47—20 C.J. p 238 note 
49. 

Signature on ballot 
Where ballot is required to be 
signed by one of Judges before It is 
placed in ballot box, presumption is 
that signature on ballot is act of 
judge purporting to sigti.-^WurtS v. 
Newsome, 68 S.W.2d 448, 253 
8A 
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One instituting a proceeding to contest an elec¬ 
tion has the burden of establishing his right to 
maintain the action,and that the proceeding is 
one authorized by law.®^ A defeated candidate 
who contests the election of his opponent has the 
burden of establishing the grounds of his com¬ 
plaint,53 and that he received a majority of the 
votes.5^ The burden is on the contestant to es¬ 
tablish that irregularities or misconduct resulted 
in actual unfairness.®® 


The burden is on the contestee to establish mat¬ 
ter set up as a defense.®® 

Legality of votes. Where an election is contest¬ 
ed on the ground of illegal voting, the contestant 
has the burden of showing that sufficient illegal 
votes were cast to .change the result,®*^ and of 
showing for whom or for what they were cast.®® 
Where the election is contested on the ground that 
the election officers erroneously rejected votes, the 
burden is on the contestant to show that such er- 


XTo pxestLSiptloii that election officials 
committed a fraud 

Ky.—^Howard v. Unthank, 26 S.W. 
2d 532, 233 Ky. 579. 

The presnmptioiL is overcome by a 
showingr of mistake appearlngr from 
the ballots themselves. 

Pa.—In re Haverford Tp. Election, 
128 A. 499. 283 Pa. 504. 

Mistake rather than intentional 

wron^r 

Under Code Civ.Proc. § 1963, count¬ 
ing ballot in favor of candidate oth¬ 
er than one for whom it was cast 
is presumed to be result of innocent 
mistake, and throwing out ballots is 
presumed to be result of honest judg¬ 
ment.—In re Cryer, 247 P. 252, 77 
Gal.App. 605. 

51- Tex.—Carroll v. Gross, Civ.App., 
37 S.W.2d 28$. 

20 C.J. p 239 note 64. 

Bight to Institute action not chal- 
l^iged 

Contestants need not prove that 
petitioners were voters of county, 
unless their qualifications are ap¬ 
propriately challenged, although 
judge, if reasonably suspicious, may 
demand proof of petitioners* essen¬ 
tial qualifications.—^In re Hunt, 191 
A 437, 16 N.J.M:isc. 331. 

52. Ariz.—Henderson v. Carter, 273 
P. 10, 34 Ariz. 628. 

One that court has been 

ousted of juxlsdlction has burden of 
proving it.—^Fowler v. Thomas, Tex. 
Clv.App., 275 S.W. 253. 

53. Ala.—Campbell v. Jefferson 
County, 113 So. 230, 216 Ala. 251. 

Ga,—Cowart v. City of Waycross, 126 
S.E. 476, 159 Ga. 589. 

Ill.—^Porter v. Greening, 179 N.E. 
872', 347 Ill.' 434. 

Mont.—Gervais v. Rolfe, 187 P. 899, 
57 Mont. 209. 

N.D.—^Torkelson v. Byrne, 276 N.W. 
134, 138, 68 N.T>. 13, 113 A.L..R. 
1213, citing Corpus Juris. 

Ohio.—^Dittrick v. Kelly, 20 Ohio N.P., 
N.S., 86, affirmed 7. Ohio App. 363, 
28' Ohio Cir.Ct,.N.S., 209, 29 Ohio 
C4;.Dec. 73. 

2p C.j. p 239 note 59. 

Absence of gualiflcation fcr office 
Cal.—^Bagg V. Wicklzer, 50 P.2d 1047, 
9 Cal.App.2d 763. 


Mont.—Buckley v. McDonald, 84 P. 

1114, 33 Mont. 483. 

PxUud or bribery 

Ky.—^Lewis v. Sizemore, 118 S.W. 2d 
133, 274 Ky. 58—Chappell v. Colson, 
• 224 S.W. 666, 189 Ky. 102. 

54b Ark.—Jones v. Glidewell, 13 S. 

W. 723, 53 Ark. 161, 7 L..R.A. 831. 
Ill.—^Anderson v. Pifer, 146 N.B. 

171. 316 Ill. 164, 37 A.L.R. 134. 
Ind.—^Humphries v. McAuley, 187 N. 
B. 262, 205 Ind. 469—Lugar v. 
Burns. 150 N.B. 774, 197 Ind. 646. 
rehearing denied 151 N.E. 689, 197 
Ind. 646. . 

Ky.—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730—^Drennan v.- Roberts, 
28 S.W.2d 735, 234 Ky. 514—Mani¬ 
la V. Ratterman, 273 S.W. 69, 209 
Ky. 409. 

Mo.—^Phelps v. Penix, 134 S.W.2d 
84, 345 Mo. 440. 

N.D.—McDonald v. Koths, 249 N.W. 
706, 63 N.D. 7i6. 

S.D.—Pawlowski v. Thompson, 264 
N.W, 723, 64 S.D. 98. 

Tenn.—^Morrison v. Buttram, 290 S. 

W, 399, 164 Tenn. 679. 

Different namej same person intend- 
ed 

As to right of candidate Jsimes 
H. Rose to have included in his total 
the votes cast for James Rose, bur¬ 
den was bn him to establish by clear 
and convincing evidence that James 
EC. itose and James Rose were the 
same person.—^In re Contest of Elec¬ 
tion for Office of Burgess of Borough 
of Braddock, Allegheny County, 174 
A. 465, 316 Pa. 225. 

55. Cal.—Rideout v. City of Los An¬ 
geles, 197 P. 74, *185 Cal. 426. 

Iowa.—^Brooks v. Fay, 220 N.W. 30, 
206 Iowa 845. , 

56. Ky.—^Lewis v. Mosely, 286 S.W. 
793, 215 Ky. 573. 

57. Ind.—^Lugar v. Burns, 150 N.B. 
774, 197 Ind. 646, rehearing de¬ 
nied 161 N.E. 689, 197 Ind. 646. 

Ky.—Drennan'v. Roberts, 28 S.W.2d 
736, 234 Ky. 674. - 
N.J.—In re Hunt, 191 A. 437, 16 
N.J.Misc. 331. 

Okl!—^Wadsworth v. Neher, 280 P. 
263, 138 Okl. 4—^In re Town of Big 
Cabin, Craig County, 270 P. 75, 132 
Okl. 200—Gilliland v. City of Clin¬ 
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ton, 2C8 P. 264, 131 Okl. 186—Goar 

V. Brown, 200 P. 156, 82 Okl. 227 
—^Kimberlin v. Board of Com'rs of 
Garvin County, 189 P. 361, 78 Okl. 
143. 

Pa.—^In re Eckert’s Election, 162 A. 
223, 308 Pa. 376. 

Wyo.—^Hamilton v. Marshall, 282 P. 

1058, 41 Wyo. 157, 66 AL.R. 1154. 
20 C.J. p 240 note 69. 

58. Colo.—^Porter v. Johnson, 276 
P. 333, 86 Colo. 440. 

Ga.—Pounds v. Pyburn, 188 S.E. 461, 
183 Ga. 306. 

Idaho.—Jaycox v. Varnum,. 226 P. 
285, 39 Idaho 78. 

Ind.—^McCormick v. Wall, 168 N.E. 
454, 201 Ind. 439. 

Ky.—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730—^Drennan v. Roberts, 
28 S.W.2d 786, 234 Ky. 574. 

La.—La Fargue v. Gralloway, 167 So.' 
197, 199, 184 La. 707, citing Corpus 
Juris., 

Neb.—^Mehrens v. Election Canvass¬ 
ing Board of Douglas County, 278 
N.W. 262, 134 Neb. 151. 

Okl.—In re Town of Big Cabin, Craig 
County, 270 P. 76, 132 Okl. 200— 

' Gilliland v. City of Clinton, 268 P. 
254, 131 Okl. 186—Goar v. Brown, 
200 P. 156, 82 Okl. 227—Kimber- 
lin V. Board of Com'rs of Garvin 
County, 189 P.,361, 78 Okl. 143. 
Pa.—^In re Contest of Election of 
Gollmar, 175 A. 510, 316 Pa. 660— 
In re Eckert’s Election, 162 A. 223, 
308 Pa. 375. 

Tenn.—Morrison v. Buttram, 29,0 S. 

W. 399, 164 Tenn. 679. 

Wyo.—BCamilton v. Marshall, 282 P. 

1058, 41 ‘Wyo. 157, 66 A.L.R. 1164. 
20 C.J. p 240 note 70. 

No presumption that illegal votes 
were for con1;estee 

N.J.—Petition of Clee, 196 A. 476, 119 
N.J.Law 310. 

Degal vptes ^ot counted. 

Where, if'votes of one hundred and 
eighty two persons which were not 
counted because of defect in vot¬ 
ing machine ‘ had been counted for 
contestee, ' he would have received 
majority of votes cast for office of 
sheriff, contestant not establishing 
for whom such -votes were oast was 
held not entitled to judgment.— 
Humphries v. McAuley, 187 N.E. 262^ 

^ 205 ind. 46A 
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roneous ruling materially affected the result.^^ 
On the rejection of the returns from an elec¬ 
tion precinct the legal votes cast are not thereby 
invalidated,®® but it places on the persons who 
claim to have received any benefit from them the 
burden of proving them.Si In the absence of evi¬ 
dence to the contrary it will be presumed that the 
voters voting at an election are all the legal vot¬ 
ers in the district, or that those who do hot vote 
acquiesce in the action of the majority of those 
who do vote.®^ 

A vote accepted by an election officer is pre¬ 
sumed to be legal,®® and the burden is on the at¬ 
tacking party to show illegality.®^ The presump¬ 
tion has under the circumstances of particular cas¬ 
es been held to be overcome and the contestee to 


have the burden of establishing the validity of the 
vote where it is shown that the vote* was cast by 
a person living in a public institution in the elec¬ 
tion district,®® or one whose name does not appear 
on the official list of voters,®® or one not known 
in the vicinity.®^ So it has been held that the pre¬ 
sumption is not overcome by showing that the vot¬ 
er is a student at a school in the election area.®® 

Votes rejected by the election officials are pre¬ 
sumed to be illegal,®® and the burden is,on the con¬ 
testant to show that such voters were qualified, 
and that, if permitted to vote, the result would 
have been different.^® 

Ballots. The party relying on the ballots has 
the burden of proving their identity, integrity, and 
proper preservation,'^^ and consequently, if they 


59. Ky.—^Drennan v. Roberts, 28 S. 

W.2d 73S, 234 Ky. 574. 

Tex.—^Kempen v. Bruns, Civ.App., 
195 S.W. 643. 

eo. Ga. —King v. County Board of 
Education of Richmond County, 
164 S.E. 52. 54, 174 Ga. 685, Quot¬ 
ing Corpns Jnxls. 

20 C.J. p 240 note 78. 

61. Pa.—^Renshaw v. Conahan, 17 Pa. 
Dist. 705. 

20 C.J. P 240 note 78. 

62. XJ.S.—Cass County v. Johnston, 
Mo., 95 U.S. 360, 24 L..Ed. 416. 

20 C.J. p 239 note 55. 

The presiunptioxL is not rebutted 

(1) By the registry lists of the 
election.—^People v. Garner, 47 Ill. 
246. 

(2) By proof of the number of 
votes cast at an election held in the 
preceding year.—^Melvin V. Lisenby, 
72 Ill. 63, 22 Am.R. 141. 

63. Ill.—Bullman v. Cooper, 200 W, 

B. 173, 362 Ill. 469—Gentry v. 

Reinhardt. 183 N.E. 631, 350 Ill. 
582—Stevenson v. Baker, 179 N.E. 
842, 347 Ill. 304—Flowers v. Kel- 
lar, 153 N.E. 351, 322 Ill. 265. 

Ind.—^Vincent v. Sims, 191 N.E. 150, 
207 Ind. 47—^Werber v. Hughes, 
148 N.E. 149, 196 Ind. 542. 

Iowa.—^Dodd v. Lorenz, 231 N.W. 
422, 210 Iowa 513. 

Okl.—Goar v. Brown, 200 P. 156, 
82 Okl. 227—Kimberlin v. Board of 
Com’rs of Garvin County, 189 P. 
361, 78 Okl. 143. 

Pa.—^In re Contest of .Election of 
Gollmar, 175 A. 510, 316 Pa. 560. 
Tex.—Neil v. Pile, Civ.App., 75 S.W. 

. 2d 899—Johnston v. Peters, Civ. 

App., 260 S.W. 911. 

20 C.J. p 239 note 65, p 240 note 67. 

That li voter registered in a cer¬ 
tain ward raises a presumption of 
.his right to vote there.—Sommers v. 
Gould, 166 P. 599, 53 Mont. 638. 


Slight proof of lack of any neces- 
sary Qualldcation to vote is suffi¬ 
cient to overcome the presumption 
arising from registration or voting. 
—Sommers v. Gould, supra. 
Production of the ballots 

( 1 ) The production of the ballots 
cast for the contestant raises a pre¬ 
sumption that they were legal votes. 
—^Anderson v. Pifer, 146 N.E. 171, 315 
Ill. 164, -37 A.L.R. 134—20 C.J. P 240 
note 72. 

(2) The presumption, however, ex¬ 
ists only if the ballots are produced 
from the possession of the proper 
custodian.—Lovewell v. Bowen, 88 S. 
W. 570, 75 Ark. 452. 

64. Ill.—^Baker v. Hinrlchs, 194 N. 
E. 284, 359 Ill. 138—Stevenson v. 
Baker, 179 N.E. 842, 347 Ul. 304. 
Neb.—^Mehrens v. Election Canvass¬ 
ing Board of Douglas County, 278 
N.W. 252, 134 Neb. 151. 

Okl.—Goar v. Brown, 200 P. 156, 
82 Okl. 227—^Kimberlin v. Board of 
Com’rs of Garvin County, 189 P. 
361, 78 Okl. 143. 

Tenn.—Barham v. Denison, 17 S.W.2d 
692, 159 Tenn. 226. 

Tex.—Neil v. Pile, Civ.App.. 75 S.W. 
2d 899—^Kartes v. Fritter, Civ.App., 
63 S.W.2d 389. 

Wis.—In re Burke, 282 N.W. 598, 229 
Wis. 545. 

20 C.J. p 239 note 65. 

One attacking validity of absent 
voters’ ballots in respect' of fil¬ 
ing affidavits has burden of showing 
.noncompliance with statute.—State 
v. Smith, 146 S.E. 378, 106 W.Va. 
544. 

Voter a minor alien 
Where contestant proved that a 
certain voter who was an alien could 
not have been naturalized on account 
of minority within one year before 
the election, he is not bound to nega¬ 
tive the exceptional circumstances 
under which naturalization might 
have been affected at an earlier time. ^ 
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—^Wickham v. Coyner, 30 Ohio Cir.Ct. 
765. 

Group of voters disqualified 
Where the contestant has sus¬ 
tained his burden of proof on the al¬ 
legation of noncitizenship of a num¬ 
ber of voters as a class, the burden 
is on contestee to show any ex¬ 
ception existing as to a part of them. 
—Opsahl V. Johnson, 163 N.W. 988, 
188 Minn. 42. 

6 & Colo.—^Israel v. Wood, 27 P.2d 
1024, '93 Colo. .600—Merrill v. 

Shearston, 214 P. 640, 73 Colo. 
230. 

Voting residence of persons in pub¬ 
lic institutions see supra § 23. 

66 . Ark.—^Purdy v. Glover, 132 S.W. 

2d 821, 199 Ark. 63. 

Effect of voting lists see supra § 49. 

Votes of unregistered, but un¬ 
challenged, persons, received and de¬ 
posited in ballot box by judges of 
election, will not be rejected, in ab¬ 
sence of showing that they were il¬ 
legal.—^Flowers v. Kellar, 153 N.E. 
351, 322 Ill. 265. 

67- Ky.—Siler v- Brown, 284 S.W. 
997, 215 Ky. 159. 

eg. Mo.—Goben v. Murrell, 190 S. 

W. 986, 195 Mo.App. 104. 

Voting residence of students see 
supra § 22 . 

69. Mo.—Hehl v. Guion, 55 S.W. 
1024, 165 Mo. 76. 

TO. Okl.—^Ledbetter v. Kimsey, 134 
P. 868 , 38 Okl. 671. 

71. Idaho.—^Viel v. Summers, 209 P. • 
454,• 36 Idaho 182. 

Ill.—Sargent v. Newell, 14 N.B.2d 
654, 368 Ill. 479—^Rogers v. Meade, 

2 N.E.2d 924. 363 Ill. 630—Talbott 
V. Thompson, 182 N.B. 784, 350 
Ill. 86 —Bolton V. Whalen,. 182 N. 
E; 780, 350 Ill. 50—Sibley v. Stai- 
ger, 179 N.B. 877, 347 lU. 288-r- 
Porter.v. Greening, 179 N.E. 372, 
347 Ill. 434—Stavenson, y. Baker, 
179 N.B. 842, 347 JIL 304r-]^eyj' 7 . 
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have been placed in a position to be tampered with 
by interested parties, the burden is on the party of¬ 
fering them in evidence to show that they are in 
the same condition as when sealed up by the sev¬ 
eral election boards.^^ On the other hand, how¬ 
ever, it has been held that, when a substantial com¬ 
pliance with the provisions of the statute respect¬ 
ing the preservation of the ballots has been shown, 
the burden of proof is on the party contesting the 
use of the ballots in evidence to establish that they 
have in fact been tampered with or that they have 
been exposed under such circumstances that a vio¬ 
lation of them might have taken place,73 for the 
reason that, where the ballots are produced from 
the proper custodian, it will be presumed, in the 
absence of any specific evidence as to their hav¬ 
ing been tampered with, that they have been hon¬ 
estly preserved,74 although this presumption may of 
course be overcome by proof that they have been 
in fact tampered with.75. 


Where a ballot contains other than legal marks, 
such marks will be presumed to have been inno¬ 
cently or unintentionally made,76 but marks for 
the existence of which no such reason can be sug¬ 
gested will, if unexplained, generally be presumed 
to be for corrupt purposes.77 

Voting machines. There is no presumption that 
voting machines and the register of votes which 
they disclose remain unchanged from the time of 
the election to the trial of a contest of such elec- 
tion.78 

§ 275. Admissibility 

The admissibility of evidence is in general governed 
by the rules applicable in other civil actions. 

The admissibility of evidence in election con¬ 
tests is in general governed by the rules regulat¬ 
ing the competency, materiality, and relevancy of 
the evidence in other civil actions.79 The testi- 


Reidelbergrer, 172 N.E. 19. 340 Ill. 
154—Clarke v. Bettenhauaen, 129 
N.E. 803, 296 Ill. 373—Strubinger 
V. Ownby, 125 N.E. 363, 290 Ill. 
380. 

Iowa.—Stamos v. Gray, 264 N.W. 
919, 221 Iowa 145—Matzdorff v. 
Thompson, 251 N.W. 867, 869, 217 
Iowa 961, citing Corpus Juris. 

Ky,—Covington v. Joiner, 254 S.W, 
1048, 200 Ky. 378—Craft v. David¬ 
son, 224 S.W. 1082, 189 Ky. 378. 
Minn.—Sullivan v. Ebner, 262 N.W, 
574, 195 Minn. 232. 

Neb.—^Richmond v. Breithaupt, 195 
N.W. 463, 110 Neb. 859. 

Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
20 C.J. p 255 note 44. 

On recount ’ 

(1) Election contestant, relying 
on recount figures, has burden to 
prove that ballots, in Interim be¬ 
tween counts, were not exposed so 
as to afford reasonable probability 
of having been tampered with.— 
Madrid v. Sandoval, 13 P.2d 877, 882, 
36 N.M. 274. 

(2) “The law takes the first step 
for him in sustaining this burden by 
giving prima facie effect to the cer¬ 
tificate of recount. His opponent 
must then come forward with evi¬ 
dence sufficient to overcome the 
prima facie case created on this is¬ 
sue by the certificate of recount.’*— 
Madrid v. Sandoval, supra. 

Destruction, of ballots 
Under a statute directing the clerk 
to destroy the ballots if no contest 
is instituted within a year, the’ con¬ 
testants may presume that the clerk 
will not destroy the ballots where 
he was notified of the contest with¬ 
in the statutory period.—^Doss v. 


Chambers. Tex.Civ.App., 188 S.W. 
260. 

Raanixemeiit is reasonable 

The burden is on the party to an 
election contest asking for an in¬ 
spection of the ballots to show that 
their rectitude had not been im¬ 
paired, but that requirement is rea¬ 
sonable, and he is not compelled to 
do more than prove circumstances 
and facts naturally and logically in- 
ducive of that inference.—Phillips 
V. Kincaid, 240 S.W. 737, 194 Ky. 
750. 

72. Ky.—Howard v. Unthank, 26 S. 
W.2d 532, 233 Ky. 579. 

Neb.—Albert v. Twohig, 53 N.W, 
582, 35 Neb. 563. 

20 C.J. p 252 note 99 [c]. 

73. Wis.—State ex rel. Graves v. 
Wlegand, 249 N.W. 537, 212 Wis. 
286. 

20 C.J. p 253 note 7. 

' 74, Iowa.—Stamos V. Gray, 264 N. 
W. 919, 221 Iowa 146—Tyler v. 
Klaver, 264 N.W. 37, 220 Iowa 
1124. 

Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
20 C.J. p 242 note 18 [a], p 263 note 
8 . 

75. Iowa.—Stamos v. Gray, 264 N. 
W. . 919, 221 Iowa 145—Tyler v. 
Klaver, 264 N.W. 37, 220 Iowa 
1124. 

20 C.J. p 253 note 9* 

76- Iowa.—Fullarton v. McCaffrey, 
158 N.W. 506, 177 Iowa 64. 

Miss.—Tonnar v. Wade, 121 So. 156, 
153 Miss. 722. 

77. Conn.—State v. Walsh, 25 A. 1, 
62 Conn. 260, 17 L.R.A. 364. 

20 C.J. p 164 note 97. 

78. Mich.—Trumbull v. Jackson Bd. 
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of Canvassers, 103 N.W. 993, 140 
Mich. 529. 

79. Ga.—Sims v. Kennedy, 193 S. 

E. 876, 184 Ga. 822. 

Ill.—Metheny v. Pickel. 141 N.E. 
762, 310 Ill. 309—McCreery v. 

Burnsmier, 127 N.E. 171, 293 Ill. 
43. 

Ky.—Blanton v. Back, 109 S.W.2d 
656, 270 Ky. 280—Scott v. Roberts, 
72 S.W.2d 728, 255 Ky. 34—Lewis 
V. Hensley, 36 S.W.2d 840, 238 
Ky. 58. 

Pa.—In re Fallowfleld Tp. Election, 
18 Pa.Dlst. & Co. 87, 13 Wash.Co. 
31—^In re Contested Election of 
District-Attorney, 1 Phila. 159. 

20 C.J. p 241 notes 86-93. 

Degislative bodies, in the per¬ 
formance of such judicial functions 
as belong to them, are not bound 
by the rules of pleading and evi¬ 
dence, except as they see fit.— 
Stimpson v. Breed, L. & R.ELCas., 
U.S., 260—20 C.J. p 241 note 85 [a]. 
Qualiflcatlo& of contestant 
Where proof that contestant was 
Qualified voter in county was shown 
without objection by certificate of 
judge of probate, trial court prop¬ 
erly proceeded to hearing and deter¬ 
mination of contest.—Garrett v. 
Cunninghame, 100 So. 845, 211 Ala. 
430. 

Residence 

The question of “residence” for 
voting purposes is largely one of 
intention, and a voter is competent 
to testify in an election contest as 
to his intention.—Park v. Hood, 27 
N.E.2d 838, 374 Ill. 36—Bullman v. 
Cooper, 200 N.E. 173, 362 Ill. 469— 
Anderson v. Pifer, 146 N.E. 171, 315 
Ill. 164, 37 A.L.R, 134. 

Signature of ballots 
Where contestant moved to have 
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mony of election officers as to the manner in which 
the election and the count were conducted is ad¬ 
missible.*® It may be shown that registered voters 
were not qualified to register, having failed to pay 
the poll tax.*i A statute providing that the evi¬ 
dence in election contests may be by deposition has 
been construed as mandatory, precluding the hear¬ 
ing of oral iestimony.82 

Marks on ballots. It has been held that the facts 
necessary to invalidate a ballot because of distin¬ 
guishing marks may be shown by any competent 
evidence and need not be established by the evi¬ 
dence of the person placing the mark on the bal¬ 
lot.** It has been held, however, that whether a 
particular mark on a ballot was designed to iden¬ 
tify it can be determined only from the ballot it¬ 


self*4 and that, where a mark of identification ap¬ 
pears on a ballot, the elector who cast it cannot 
be heard to say that he did not intend the mark for 
that purpose,** for the reason that it is not the 
voter's private intention but the natural inferences 
from what he has done that must control.** 

§ 276. -Poll Books and Other Official 

Documents 

Official documents of the election officials are admissi¬ 
ble in evidence. 

Official documents of the election officials,*7 such 
as poll books,** registration and poll lists,** re¬ 
turns,*® and tally sheets,where properly au¬ 
thenticated and preserved,** are admissible in evi¬ 
dence. It is not error to refuse to allow the entire 


election judire testify that he did 
not sign any of the ballots, but that 
another person signed judge’s name, 
and contestant secured no support¬ 
ing affidavits, and failed to avow 
that ballots were not signed in pres¬ 
ence of judge nor that the other per¬ 
son was authorized so to sign, mo¬ 
tion was properly overruled.— 
Wright .V. erase, 115 S.W.2d 318, 
273 Ky. 76. 

Evidence not within the issues is 

not admissible. 

Colo.-i-Israel v. Wood, 56 P.2d 1324, 

98 Colo. 495. 

Ky,—Herald v. Turner, 36 S.W.2d 

623, 237 Ky. 827. 

Errors in count of votes for oth¬ 
er offices, not involved in contest, 
are not admissible.—Gray v. Hunt- 
ley, 238 P. 53, 77 Colo. 478. 

Proof of result of election 

(1) Election result cannot be 
shown by election officers* or other 
witnesses' parol testimony as to 
■count.—Land v. Land, 50 S.W.2d 
518, 244 Ky. 126. 

(2) Where the proper officer fails 
to record the result of an election 
as reported to him, it can be shown 
by other evidence that an election 
was held and what the result of it 
was.—^Dalrymple v. State, 26 Ohio 
Cir.Ct. 562. 

Secondary evidence of fraudulent 
alteration of the returns is not ad¬ 
missible without proof of the loss 
or destruction of the official returns. 
—Fletcher v. Jeter, 32 La.Ann. 401. 

School census is not admissible to 
show that persons voting at the 
election were minors at the time 
thereof.—Edwards v. Logan, 70 S. 
W. 852, 114 Ky. 312, 24 Ky.L. 1099, 
75 S.W. 257, 25 Ky.L. 435. 

That a guallfled voter has been de- 
nied the right to vote may be shown 
in a contest.—^McCormick v. Jester, 
115 S.W, 278, 63 Tex.Civ.App. 306. 


Testimony not mere conclusion 
Ga.—Sims v. Kennedy, 193 S.E. 876, 
184 Ga. 822. 

Where notice required by statute 
is not given, evidence as to issue as 
to which notice is required will not 
be admitted.—^Dobbs v. Brunson, 85 
So. 38, 17 Ala.App. 318. 

80. Cal.—^Packard v. Craig, 45 P. 
1033, 114 Cal. 96. 

Mont.—^Dubie v. Batani, 37 P.2d 662. 
97 Mont. 468. 

Ohio.—Dittrick v. Kelly, 20 Ohio N. 
P., N.S., 86, affirmed 7 Ohio App. 
363, 28 Ohio Cir.Ct., N.S., 209, 29 
Ohio Cir.Dec. 73—Williams v. 
Barker, 4 Ohio N.P., N.S., 696. 

81. Ala.—^Davis v. Teague, 125 So. 
51, 220 Ala. 309, appeal dismissed 
50 S.Ct. 248, 281 U.S. 695, 74 L. 
Ed. 1123. 

N.C.—Echerd v. Viele, 80 S.B. 408, 
164 N.C. 122. 

Explanation of appearance on quali¬ 
fied voters’ list 

The fact that judge of probate had 
not looked at books in his office to 
see whether contestee had paid poll 
taxes was held admissible in elec¬ 
tion cbntest, where contestee*s name 
appeared on lists of qualified voters 
issued by judge.—^Davis v. Teague, 
125 So. 51, 220 Ala. 309, appeal dis¬ 
missed 50 S.Ct. 248, 281 U.S. 695, 74 
L.Ed. 1123. 

82. Ark.—Lovewell v. Bowen, 88 S. 
W. 670, 75 Ark. 462. 

83. N.T.—^People v. Dutchess Coun¬ 
ty, 32 N.E. 242, 135 N.T. 522. 

84b Iowa.—Fullarton v. McCaffrey, 
158 N.W, 506, 177 Iowa 64. 

S.D.—Smiley v. Armstrong, 278 N. 

W. 21, 66 S.D. 31. 

20 C.J. p 163 note 94. 

85. Minn.—^Elwell v. Comstock, 109 
N.W. 113, 698, 99 Minn. 261, 7 L. 
R.A.,N.S., 621, 9 Ann.Cas. 270. 

86. Minn.—^Elwell v. Comstock, su¬ 
pra. 

20 C.J. p 163 note 95. 
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.87. The minutes of the board of 
supervisors containing statement of 
votes received by all candidates 
were admissible and their contents 
primfa facie correct as to facts 
therein set forth. Including the num¬ 
ber and names of the precincts of 
the township.—Robinson v. McAbee, 
222 P. 871, 64 Cal.App. 709. 

88. Ark.—^Patton v. Coates, 41 Ark. 

111 . 

20 C.J. p 241 note 3. 

89. Ala.—Pope v. Howie, 149 So. 
222, 227 Ala. 164—Davis v. Teague, 
125 So. 51, 220 Ala. 309, appeal 
dismissed 50 S Ct. 248, 281 U.S. 
695, 74 L.Ed. 1123. 

Ark.—Purdy v. Glover, 132 S.W.2d 
821, 199 Ark. 63. 

20 C.J. p 242 note 9. 

JVCay be used to refresh recollection 
of witness 

Ala.—^Black v. Pate, 30 So. 434, 130 
Ala. 514. 

88. Ill.—^Porter v. Greening, 179 N. 

E. 872, 347 Ill. 434. 

Return not properly ^ecuted 
In election contest, admission of 
election returns not certified to and 
signed by election officers was prop¬ 
er where officers Identified returns 
and testified that they were true and 
correctly reflected the votes cast.— 
Orth V. Benavides, Tex.Civ.App., 125 
S.W.2d 1081, error dismissed. 

A duplicate certificate of the re¬ 
turns is admissible where the other 
certificate has been lost.—Hausam v. 
Parker, .121 P. 1063, 31 Okl. 399. 

81. Cal.—^Packard v. Craig, 45 P. 
1033, 114 Cal. 95. 

Ill.—^Blankinship v. Israel. 24 N.E. 
615, 132 Ill. 514. 

92. La.—Jones v. Freeman, 21 So. 

719, 49 La.Ann. 565. 

Tex.—Griffith v. State, Civ.App., 216 
S.W. 469. 

20 C.J. p 241 note 3, p 242 note 9. 
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poll list to be introduced in evidence where only 
part of it is relevant to the issues.^^ 

Parol testimony. While election officers will 
not' be permitted to impeach their certificate to 
the returns by parol testimony,yet, where the 
same officers have signed two contradictory re¬ 
turns, one of which must be wrong, they should 
be permitted to explain the discrepancy.^^ Omis¬ 
sions in the poll lists®® or tally sheets®^ may be 
supplied by parol testimony. 

§ 277. -Ballots 

In the absence of a statute otherwise providing, bal- 


29 C.J.S. 

lots are admissible only where their identity and integrity 
are established. 

Ballots are admissible in evidence where their 
identity and integrity are established.®® The fact 
that omissions and irregularities may have occurred 
in the manner of keeping them will not render the 
ballots inadmissible where they have in fact been 
preserved in the same condition as when counted,®® 
although in some jurisdictions it is held that as 
to doubtful or questioned ballots the statutory pro¬ 
visions as to the mode of their preservation are 
mandatory and must be strictly complied with.i 
If, however, the irregularities have been such as 
necessarily to place the ballots in a position where 
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93. Tex,—Davis v. Harper, 42 S.W. 
788, 17 Tex.Civ.App. 88. 

94. Colo.—Gray v. Huntley, 238 P. 
53. 77 Colo. 478. 

Ky.—Land v. Land, 50 S.W.2d 518, 
244 Ky. 126. 

Ohio.—Dittrick y. Kelly, 20 Ohio N. 
P., N.S., 86, affirmed 7 Ohio App. 
363, 28 Ohio Cir.Ct., N.S., 209, 29 
Ohio Cir.Dec. 73. 

20 C.jr. p 241 note 6. 

Date xLOt required on eertlflcate 
Where law does not require that 
election certificate be dated, court 
could, in determining: whether pro¬ 
ceeding: was instituted in time, re¬ 
ceive parol evidence that certificate 
was misdated.—^Hodges v. Murray, 
41 S,W.2d 923, 240 Ky. 127, 

9®i Ohio.—^Smith v. Rauh, 14 Ohio 
Cir.Ct. N.S. 33—Smith v. Rauh, 32 
Ohio Cir.Ct. 515. 

.90. Pa.—^In re Dunn's Election, 19 
Pa.Co. 146. 

9V. Pa.—In re Dunn's Election, su¬ 
pra. 

98. Idaho.—"Vlei v. Summers, 209 P. 
464, 36 Idsls^ 182. 

Ill.—^Bullman v. Cooper, 200 N.E. 
173, 362 Ill. 469—Ralston v. Scott, 
188 N.E. 480, 354 Ill. 258—Patter¬ 
son V. Johnston, 169 N.E. 211, 328 
Ill. 101. 

Ind.—^Roberts v. Drake. 186 N.E. 
285, 205 Ind. 425. 

Iowa.—^Tyler v. Klaver, 264 N.W. 
37, 220 Iowa 1124. 

Neb.—^Richmond v. Breithaupt, 196 
N.W. 463, 110 Neb. 859. 

20 CJ. p 2‘42 note 18. 

Recount of ballots see infra §§ 289- 
295. 

Waiver of objection 
A party who offers the ballots in 
evidence waives the right to object 
that they were not so preserved as 
to be admissible.—McCardle v. Bar- 
stow, 78 P. 371, 45 Cal. 136. 

Purpose for which, admissible 

(1) To contradict returns.—Gay v. 
Johnston, 249 P. 943, 121 Okl. 298. 

(2) To prove that they have been 


I tampered with.—^Bryan v. Miller, 128 
I N.E. 437, 189 Ind. 515. 

(3) To prove votes Illegal.—Ram¬ 
say V. Wilhelm, Tex.Clv.App., 52 S. 
W.2d 757, error refused. 

Ballot beaiing distinguishing mark 
As used in an election statute pro¬ 
viding that on protest of any mem¬ 
ber of an election board any ballot 
bearing a distinguishing mark or 
mutilation shall be preserved, and 
’may be submitted in evidence in any 
contest of election, the term in¬ 
cludes a ballot rejected by consent 
of the entire election board.—Tom¬ 
baugh V. Grogg, 69 N.E. 1060, 156 
Ind. 355. 

Statement placed on ballot by elec¬ 
tion officials 

Where it Is established that state¬ 
ment on back of ballot that the vot¬ 
er was incompetent to mark his bal¬ 
lot and, was assisted was placed 
there by the proper election officials, 
such ballot should not be rejected 
as evidence in an election contest 
on account of such marking, if oth¬ 
erwise properly identified.—^Rich¬ 
mond V. Breithaupt, 196 N.W. 463, 
110 Neb. 859. 

Where rejected ballots have been 
c omming led with others, the court 
will not look through all of the bal¬ 
lots in a search for the rejected 
ones.—Clarke v. Joslin, 88 A. 843, 
34 R.I. 376. 

In lElssourl 

(1) Ballots can under no circum¬ 
stances be produced in open court 
and be made a record of.—State v. 
Spencer, 63 S.W. 1112, 164 Mo. 23— 
20 C.J. p 242 note 18 [f], 

(2) Reading in evidence the re¬ 
port of a county clerk of a recount, 
including every vote cast in the 
county, would violate the secrecy 
of ballot of voters.—State ex rel. 
Darst V. Wurdeman, 264 S.W. 402, 
304'Mo. 683. 

(3) Under Const, art 8 § 3, re¬ 
quiring elections to be by ballot, 
which means a secret ballot, and, 
further providing that an election 
officer may not disclose how any j 
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voter shall have voted except as a 
witness in a judicial proceeding, the 
permitting of election officers to 
testify in a judicial proceeding can¬ 
not he construed as allowing the 
use of ballots as evidence.—Ex parte 
Oppensteln, 233 S.W. 440, 289 Mo. 
421. 

(4) Under Const, art 8 § 3, pro¬ 
viding that in election contests the 
ballots may be counted, compared 
with a list of voters, and examined 
under legal safeguards and regula¬ 
tions, examination of ballots as 
evidence is limited to election con¬ 
tests only.—Ex parte Oppensteln, 
supra—20 C.J. p 242 note 18 [fj (2). 

' (5) Statute permitting examina¬ 
tion of ballots in proceedings other 
than those specified in constitution 
is invalid.—State ex rel. Miller v. 
OiMalley, 117 S.W.2d 319, 342 Mo. 
641—^Bx, parte Oppensteln, supra. 

(6) Under Rev.St.l919 § 5403, pro- 
I viding that election ballots shall not 

be used or any information dis¬ 
closed tending to show who voted 
any ballot, ballots cannot be used 
as evidence in a criminal case, even 
If not prohibited by the constitu¬ 
tion, where the numbers and names 
of the voters who cast them are on 
file in the office of the clerk of the 
court in connection with an election 
contest, as this would tend to show 
who voted the ballots.—^Bx parte 
Oppensteln, supra. 

(7) That constitutional provision 
authorizing use of ballots as evi¬ 
dence in grand jury investigations 
was self-enforcing did not preclude 
general assembly from enacting rea¬ 
sonable regulations on subject.— 
State ex rel. Miller v. O’Malley, 117 
S.W.2d 319, 342 Mo. 641. 

99. Idaho.—Viel v. Summers, 209 P- 
454, 3$ Idaho 182. 

N.D.—Drinkwater v. Nelson, 187 N. 

W. 152, 48 N.D. 871. 

20 C.J. p 242 note 19. 

1. Ky.—Combs v. Combs, 97 S.W. 
1127, 30 Ky.L. 161, rehearing denied 
99 S.W. 1160, 30 Ky.L. 1005. 

20 C.J. p 243 note 20. 
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they might have been tampered with by interested 
persons they should be excluded as evidence ,2 un¬ 
less all reasonable doubt as to their integrity is 
removed by affirmative proof.^ However, there is 
authority, based on statute, that ballots properly 
identified are admissible in evidence, proof as to 
proper preservation affecting the probative force, 
but not the admissibility of the ballots.^ 

The court should make a preliminary determina¬ 
tion of the integrity of the ballots.® In doubtful 
cases, the ballots will be admitted, although their 
probative force has been weakened.® 

Evidence relevant to the preservation of the bal¬ 
lots is admissible.7 The court may consider the 
physical condition of the ballots and of the ballot 
boxes.® 

After ballots should have been destroyed. Aft¬ 
er the date when the statute requires that ballots 
shall be destroyed they are not admissible in evi¬ 
dence,® but ballots concerning the legality of which 
the judges of election were in doubt, which have 


not been destroyed as required by statute, have' 
been held admissible. 

The record cm a voting machine does not lose its 
character as evidence after the expiration of the 
time during which the statute provides that the 
machine shall be kept locked.ii 

§ 278. -Parol Evidence 

Generally parol testimony is not admissible to con¬ 
tradict a ballot; but parol evidence as to the contents 
of a ballot Is admissible where the ballot is unavailable 
or to establish fraud. 

In the absence of proof or claim of fraud, il¬ 
legality, or irregularity, parol evidence is not ad¬ 
missible to contradict a ballot,^^ and a voter will 
not be permitted to testify that he voted in a man¬ 
ner different from that shown by his ballot.^® 
However, a voter may testify that another bal¬ 
lot has been substituted for the one he, cast,!^ or 
that his ballot has been changed since it was cast.^® 
When it is shown that the ballots cast are not in 
existence, their contents may be proved'by parol 
evidence,!® and this rule has been said to be ap- 


2 . Iowa.—Steeves v. Town of New 
Market, 281 N.W. 162, 226 Iowa 
618—Stamos v. Gray, 264 N.W. 919, 
221 Iowa 145. 

Ky.—Covington v. Joiner, 254 S.W. 
1048, 200 Ky. 378. 

Neb.—^Richmond v. Brelthaupt, 196 
N.W. 463, 110 Neb. 859. 

Tenn.—Reagan v. McBroom. 61 S. 

W.2d 996, 164 Tenn. 476. 

20 C.J. p 24,3 note 21. 

Mere possibility of interference does 
not require ,exclusi 9 n of ballots on 
recount to impeach returns.—^Ramsay 
V. Wilhelm, Tex.Civ.App., 52 S.W. 
2d 757, error refused. 

Ballots examiaied by a legislative 
committee 

Ballots from boxes which have 
been opened before ,a legislative 
committee since the election have 
been held admissible in an election 
contest where it appears that tlie 
opportunity for the ballots to have 
been tampered with was a mere pos¬ 
sibility only.—^Henderson v. Albright, 
34 S.W. 992 , 12 Tex.Civ.App. 368. 

3. Iowa.—Marsh v. Huffman, 202 N. 
W. 681,19'9 Iowa 788. 

20 C.J. p 243 note 22. 

4. Ill.—^Anderson v. Wlerschem, 25 
N.B.2d 803, 373 Ill. 239—Haley v. 
Reidelbergej, 172 N.B. 19, 340 Ill. 
164—Clarke v. Bettenhausen, 129 
N.H. 803, 296 Ill. 373. 

5* Kan.—Campbell v. Ramsey, 92 P. 
2d 819, 150 Kan'., 368. 

Ky.—Philips V. Kincaid, 240 S. 
W. 737, 194 Ky. 750. 

7; Ill.—Clarke v. Bettenhausen^ 129 
' N.E. 809. 296 111. 373w 


Pa.—^In re Haverford Tp. Election, 
128 A. 499. 282 Pa. 504. 

8. Ky.—Covington v. Joiner, 254 S. 
W. 1048, 200 Ky. 378—Phillips v. 
Kincaid, 240 S.W. 737, 194 Ky. 
760. 

Pa.—^In re. Haverford Tp. Election, 
128 A. 499. 282 Pa. 504. 

20 C.J. p 242 note 18 [e]. 

If seals on electioiL boxes were 
not broken, competency of ballots as 
evidence was not destroyed for re¬ 
examination,—^In re Baker, 253 N.Y. 

S. 584, 233 App.Div. 482. 

9. Ark.—Condren v. Gibbs, 127 S.W. 
731, 94 Ark. 478. 

20 C.J« P 243 note 24. 

Validity of statute directing destruc¬ 
tion of ballots 

Statutes requiring destruction of 
ballots in one year did not violate 
constitutional provision authorizing 
opening of ballots in trial of cases 
In which violation of election laws 
was under investigation, on theofy 
that some violations of election laws 
were felonies, that statute of limita¬ 
tions therefor was three years, and 
that, therefore, it was intended that 
ballots should be preserved three 
years for use as evidence.—State 
ex rel. Miller v. O'Malley, 117 S.W. 
2d 319, 342 Mo. 641. 

la Ohio.—State v. Patterson, 96 N. 
E. 780, 84 Ohio St. 89. , . 

11. Ind.—Kensinger v. Schaal, 135 
- N.E. 831, 192 Ind. 307. 

19. Colo.—Wiley v. McDowell, 133 
P. 767, 55 Colo. 236. 

N.Mr—Gallegos v.-Miera, 215 P. 968 
|! 28 N.M. 565. 


Pa.—In re Corry School Director's 
Contested Election, 18 Pa.Dist. 4, 
35 Pa.Co. 152. 

Where ballot can be identilled 
Where it appears that a voter’s 
ballot has been Indorsed as re¬ 
quired,. it is necessary to show that 
it cannot be thereby identified in 
order Xo let in as secondary evidence 
the voter's own testimony as to how 
he voted.—^Lane v. Bailey, 76 P. 191, 
29 Mont. 548. 

13. U.S.—^National Federation of 
Railway Workers v. National 
Mediation Board, D.C., 110' F.2d 
529, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

Ga.—Sheffield v. Patmos School Dist., 
122 S.E. 57, 157 Ga. 660. 

20 C.J. p 243 note 34. 

14. Ala.—^McDonald v. Wood,'24 So. 
86,' 118 Ala. 589. 

Ill.—^Behrensmeyer v. Kreitz, 26 N. 

E. 704, 135 Ill. 691. 

20 C.J. p 237 note 18. 

15w Miss.—Hutson v. Miller, 114 So.' 
820, 148 Miss. 783. 

20 C.J. p 237 note 18, p 243 note 36. 
Ballot not indorsed 
Statute prohibiting a voter ffom 
identifying his ballot by marking or 
showing his ballot so as to reveal 
the contents thereof did hot render, 
inadmissible in election ,contest tes¬ 
timony of voter that his ballot was’ 
nbt indorsed.—Torkelson v. Byme,. 
276 N.W. 134, 68 N.DC 13, 113-A.L. 
R. 1213. , . / , 

16. Tex.—Savage v. Umphrles, Civ. 

App., 118 S.'W. 893. 

19 C.J. p 243 note 26» 
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plicable where the ballots were destroyed pur¬ 
suant to statutory directions,but other authori¬ 
ties hold that statutory provisions for the destruc¬ 
tion of the ballots indicate a legislative intention 
that parol evidence shall not be admissible to prove 
the contents of the ballots-^® Where it appears 
that the ballots have been tampered with and that 
the identical ballots voted are not before the court, 
parol evidence of the contents of the ballots has 
been held inadmissible.^® 

Fraud, Where fraud is alleged, the general 
rule excluding parol evidence to contradict, vary, 
or modify the ballot is much relaxed,^^ and a voter 
may testify contrary to his ballot in order to es-‘ 
tablish fraud.2i 

§ 279. -Showing for Whom Votes Were 

Intended 

Where a ballot Is not ambiguous on Its face, parol 
evidence as to the voter's Intention Is not admissible; i 


but a patent ambiguity and, according to some authori¬ 
ties, a latent ambiguity may be explained by parol. 

In counting a ballot, the court will give effect to 
the intention of the voter,2® but such intent must 
be ascertained from the ballot itself,^® particularly 
where the ballot is not on its face ambiguous.24 
The ballot may be read in the light of surrounding 
circumstances,®^ which may be shown by parol 
evidence.®® Where a ballot is not ambiguous on 
its face, a voter cannot testify as to his intention ;®7 
but, where his ballot is ambiguous on its face, a 
voter may testify as to whom he intended to vote 
for.®® 

It has been held that, although a ballot cannot 
be contradicted by parol evidence, * it may be ex¬ 
plained by such testimony.®® Although there is 
some authority to the contrary,®® it has been held 
that, where the name voted for is similar to the 
name of a candidate, as where the candidate’s 
name is misspelled, or only the initial of his first 
name is given, parol evidence is admissible to show 
for whom the vote was intended.®^ 


ITot for purpose of coimtliiff the 
vote 

The contents of lost or destroyed 
ballots cannot be supplied by parol 
In an election contest for the pui> 
pose of counting the vote.—O’Neal v. 
Barth. 102 S.W. 263, 31 Ky.L. 363— 
Scholl V. Bel, 102 S.W. 248, 126 Ky. 
750, 31 Ky-Lr. 335. 

If the ballots are Illegally de¬ 
stroyed, the recurns of the election 
officials tabulated and declared by the 
commissioners’ court do not become 
an official adjudication as to the 
true result of the election so as to 
render parol evidence inadmissible, 
where a contest is based on alleged 
illegal votes which if excluded would 
change the result.—^Doss v. Chamb¬ 
ers, Tex.Civ.App., 188 S.W. 260. 

17. Ohio.—State v. Patterson, 95 N. 
E. 780, 84 Ohio St. 89. 

18. Ind.—^Weakley v. Wolf, 47 N.E. 
466, 148 Ind. 208. 

Ky.—^Anderson v. Likens, 47 S.W. 
867, 104 Ky. 699, 20 Ky.L. 1001. 

19. W.Va.—Stafford v. Sheppard, 50 
S.E. 1016, 57 W.Va. 84. 

20 C.J. p 243 note 28. 

flO. Ark.—^Freeman v. Lazarus, 32 S. 

W. 680, .61 Ark. 247. 

Ill.—^Metheny v. Plckel, 141 N.E. 

762, 310 Ill. 309. 

20 C.J. p 243 note 41. 

21. Ill.—^Metheny v. Pickel, supra. 

22. Minn.—^Nelson v. McBride, 135 
N.W. 1002, 117 Minn. 387. 

23. Aria.—^Findley v. Sorenson, 276 
P. 843, 845, 35 Ariz. 265, citing 
Corpus JnriSi 

20 C.J. p 244 notes 46. 59. 


Court may examine the entire bal¬ 
lot, not only that part of the bal¬ 
lot relating to the contestant or 
contestee.—Prenevost v. Delorme, 152 
N.W. 768, 129 Minn. 369. 

2^ Ariz.—Findley v. Sorenson, 276 
P. 843, 35 Ariz. 265. 

Ark.—Watson v. Gattis, 65 S.W.2d 
911, 188 Ark. 376. 

Ill.—McCreery v. Bumsmier, 127 N.E. 
171, 293 Ill. 43. 

19 C.jr. p 244 note 58. 

25. Ariz.—Findley v. Sorenson. 276 
P. 843, 35 Ariz. 265. 

20 C.J. p 245 note 61. 

Where a ballot is found in the 
wrong bozf evidence of the facts and 
circumstances surrounding the trans¬ 
action is admissible to show the in¬ 
tention of the voter.—People v. 
Bates, 11 Mich. 362, 83 Am.D. 745. 
28. Cal.—^Fitzsimmons v. Wilks, 142 
P. 892, 25 Cal.App. 56. 

20 C.J. p 245 note 62. 

27. Ariz.—^Findley v. Sorenson, 276 
P. 843, 35 Ariz. 265. 

Ark.—Watson v. Gattis, 65 S.W.2d 
911, 188 Ark. 376. 

Ill.—^McCreery v. Bumsmier, 127 N. 
E. 171, 293 IlL 43. 

Tex.—Huff V. Duffield, Civ.App., 261 
S.W. 298. 

Where ballot is void, it cannot be 
legalized by voter’s testimony as to 
how he intended to vote. 

Tex.—Roberts v. Epperson, Civ.App., 
288 S.W. 595. 

Wash.—State ex rel, Morgan v. Aal- 
gaard. 78 P.2d 596, 194 Wash. 674. 
20 C.J. p 245 note 65. 

2a Tex.—Davis v. State, 12 S.W. 
957, 76 Tex. 420—Stubbs v. Mour- 
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sund, Civ.App., 222 S.W.'632, dis¬ 
missed for want of jurisdiction. 

29. Pa.—^In re Corry School Direc¬ 
tor’s Contested Election, 18 Pa. 
Dlst. 4, 36 Pa.Co. 152. 

Vt.—^Basterbrook v. Atwood, 76 A. 
108, 83 Vt 354, Ann.Cas.l912A 295. 

30. Mich.—People v. Higgins, 3 
Mich. 233, 61 Am.D. 491—People v. 
Tisdale, 1 Dougl. 59. 

31. Ill'.—^McKinnon v. People, 110 
Ill. 305. 

Iowa.—^Wimmer v. Eaton, 34 N.W. 

170, 72 Iowa 374, 2 Am.S.R. 250. 
Pa.—^Kochersperger v. Hargrave, 3 
Pa.Co. 510. 

20 C.J. p 244 notes 49, 50. 

Idem Bouans 

Where the name on the ballot is 
idem sonans with that of a candi¬ 
date, parol evidence has been held 
admissible to show that the vote 
was Intended for that candidate, but 
such evidence is not admissible 
where the names are not idem son- 
I ans.—^Kreitz v. Behrensmeyer, 17 N. 
E. 232, 125 Ill. 141, 8 Am.S.R. 349. 

Where there axe two men bearing 
the same name^ usually designated 
“C, Sr.” and **C, Jr.” and both are 
eligible to an office for which the 
senior is a candidate, parol evidence 
is admissible to show ^for whom a 
vote for “C” was intended, but is 
not admissible to show that a vote 
for ”C, Jr.” was intended for “C. 
Sr.”—State v. Stelnborn, 66 N.W. 798. 
•92 Wis. 605, 53 Am.S.R. 938. 

Secrecy of the baUot Is not vio¬ 
lated by an inquiry by the court as 
to whether votes cast for a name 
similar to that of one of the candi- 
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§ 280. -Declarations of Voters 

The authorities are in conflict as to the admissibility 
of extrajudicial statements by voters as to their right to 
vote and as to how they voted. 

There is authority that the extrajudicial declara¬ 
tions of a voter are admissible, to establish his 
want of qualification to vote, such evidence being 
held admissible as a sui generis exception to the 
hearsay rule or on the theory that the voter is a 
party and that his declarations are admissible as 
admissions but according to the weight of au¬ 
thority such declarations are hearsay and inadmis- 
sible.23 In any event declarations as to disqualifi¬ 
cation not confined to any specific time or election 
cannot be received.^^ Where the declaration is 
made by the voter in connection with his removal 
from one place to another, it is part of the res 
gestae of the act and is admissible on the question 
of residence.^® Similarly statements as to resi¬ 
dence mad|e to election officials at the time of vot¬ 
ing are admissible.^® 

The declarations of a legal voter as to how he 
voted are not admissible, ^7 unless such declara¬ 
tions are part of the res gestae,®® or unless they 
are accompanied by an exhibition of the contents 
of his ballot®® According to some authorities even 


the declarations of illegal voters as to how they 
voted are inadmissible as hearsay,^® except when 
they are to be regarded as strictly a part of the 
res gestse;^^ but other authorities hold that the 
declarations of illegal voters as to how they voted 
are admissible.^® 

Evidence that certain voters were reputed to be 
in favor of a proposition voted on at a special elec¬ 
tion is incompetent to prove how they voted.^® 

If the voter is of unsound mind, his declarations 
as to the contents of his ballot are inadmissible, 
since he would be incompetent to testify as a wit- 
ness.'^^ 

§ 281. -Testimony of Voters as to How 

They Voted 

While a voter is generally held competent to testify 
as to how he voted, and an illegal voter may be com¬ 
pelled to do so unless he claims the privilege against seif- 
Incrimination, a legal voter cannot be compelled to tes¬ 
tify as to how he voted. 

The policy of the law is to protect legal voters 
in the secrecy of the ballot.^® Accordingly a legal 
voter ’ cannot be compelled to disclose for whom 
he voted,^® in the absence of a showing of fraud 
on the part of the election officers sufficient to in¬ 


dates were in fact intended for such 
candidate.—State v. Gates, 43 Conn. 
533—20 C.J. p 244 note 51. 

32. N.C.—Boyer v. Teague, 11 S,B. 

665, 106 N.C. 576. 

20 C.J. p 245 note 67. 

Admissible if made prior to election 
Declarations as to the' voter’s 
Qualifications if made at or prior 
to the election, are competent; if 
made subsequent to the election, they 
are incompetent.—Behrensmeyer v. 
Kreitz, 26 N.E. 704. 135 Ill. 591—20 
C.J. p 245 note 69 [a], p 245 note 
72. 

33- Tex.—^Reid v. King, Civ.App., 
227 S.W. 960. 

20 C.J. p 245 note 68. 

ZTo attempt to take deposition 

An affidavit made by a voter some 
time after the election as to the 
fact of his citizenship is not ad¬ 
missible in the absence of any evi¬ 
dence that an effort was made to 
take his deposition.—Berry v. Hull, 
30 P. 936, 6 N.M. 643. 

34. N.D.—Kadlec v. Pavlk, 83 N.W. 
-5, 9 N.D. 278. 

20 C.J. p 245 note 70. 

35. Ala.—Griffen v. Wall, 32 Ala. 
149. 

Ind.—Gllck V. Hunter, 129 N.B. 232, 
190 Ind. 51. 

La.—Caufield v. Cravens, 70 So. 226, 
138 La. 283. 

29 C.J.S.-26 


Tex.—Wright v. Marquis, Civ.App., 
255 S.W. 637. 

20 C.J. p 245 note 71. 

36. Colo.—Sharp v. Mclntire, 46 P. 
115, 23 Colo. 99. 

20 C.J. p 245 note 71. 

Inconsistent position 

Even if the declarations of a 
voter as to his qualifications are ad¬ 
missible as part of the res gestse, 
a party cannot claim as competent 
evidence for himself the statement 
of a voter made at one precinct as to 
his right to vote and at the same 
time ask to strike out as incompetent 
the statement of the same person 
made at another precinct as to the 
same subject matter.—^Norwood v. 
Kenfield, 30 Cal. 398. 

37. Mich.—People v. Cicott, 16 Mich. 
283, 97 Am.D. 141. 

38. Ark.—^Patton v. Coates, 41 Ark. 

111 . 

Utah,—^Beauregaard v. Gunnison 
City, 160 P. 815, 48 Utah 616. 

39. Mich.—People v. Cicott, 16 Mich. 
283, 97 Am.D: 141. 

40. Cal.—Robinson v. McAbee, 222 
P. 871, 64 CaLApp, 709. 

20 C.J. p 246 note 80. 

41. Neb.—Dean v. Miller, 76 N.W. 
555, 56 Neb. 301. 

43. Ill.—Bggers v. Fox, 52 N.E. 269, 
177 Ill. 185. 

20 C.J. p 246 note 79. 
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43. Okl.—Dunagan v. Red Roclc, 168 
P. 1170, 58 Okl. 218. 

44. Ky.—^Edwards v. Logan, 70 S. 
W. 862, 114 Ky. 312, 24 Ky.L. 1099. 
75 S.W. 257, 25 Ky.L. 435. 

45. Me.—Curran v. Clayton, 29 A. 
930, 86 Me. 42. 

20 C.J. p 246 notes 85, 87. 

46. Ala.—Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

Cal.—Robinson v. McAbee, 222 P. 

*871, 64 Cal.App. 709. 

Ill.—Stevenson v. Baker, 179 N.E. 
842, 347 Ill. 304. 

Ky.—Little v. Alexander, 80 S.Wl2d 
32. 258 Ky. 419. 

-Mich.—Gardner v. Board of School 
Dist. No. 6, Leoni Tp., Jackson 
County, 226 N.W. 895, 248 Mich. 
134. 

Tex.—^Wood v. State ex rel. Lee, 
126 S.W.2d 4, 133 Tex. 110, 121 
A.L.R. 931, reversing, Civ.App., 120 
S.W.2d 965—^Ex parte Henry, 126 
S.W.2d 1, 2, 132 Tex. 575, citing 
Corpus Juxis, and followed, in Ex 
parte O’Brien, 126 S.W.2d 3, 132 
Tex. 579, Ex parte McAfee, 126 S. 
W.2d 3, 182 Tex. 579, and Ex parte 
Kincaid. 126 S.W.2d 8, 132 Tex. 
580. 

20 C.J. p 246 note 88. 

Buie applies to absentee voters 
Ind.—^McArtor v. State, 148 N.E. 477, 
19$ Ind. 460. 

Primary Olectloii 

Rule of exemption of voter from 
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validate the returns and it has been held that 
the same considerations of public policy which re¬ 
lieve the voter himself from being compelled to 
testify for whom he voted should prevent other 
proof of that fact.^8 

In some jurisdictions, the immunity from testi¬ 
fying as to how witness voted applies to both legal 
and illegal voters, it is generally held that the 
election laws are intended to protect only the se¬ 
crecy of honest ballots.^® Thus, when it has been 
established that a voter was not qualified to vote, 
any person having requisite knowledge may testify 
for whom such voter cast his ballot,or he may be 
compelled himself to disclose for whom he voted,52 
unless he bases his refusal to testify on the ground 


that his answers will tend to incriminate him.®2 A 
voter, however, cannot be compelled to disclose the 
character of his vote if the legality of the vote is 
in doubt.54 

Exemption a personal privilege. By the weight 
of authority the .exemption from obligation to dis¬ 
close the character of his vote can be claimed only 
by the voter himself,®® and, if he sees fit to answer 
the question, there can be no objection to the tes¬ 
timony;®® but, according to some authorities, in 
an election contest voters cannot be permitted to 
testify at all as to how they voted.®^ 

Where a legal vote is rejected, it has been held 
that the voter may not testify as to how he would 
have voted,®® although there is authority holding 


testifying as to how he cast his vote 
has no application to primary elec¬ 
tion.—Glenn v. Gnau. 64 S.W.2d 168, 
251 Ky. 3. 90 A.L..R. 1355. 

**Ii8sral voter” refers to status of 
voter, not validity of his ballot.— 
Torkelson v. Byrne, 276 N.W. 134, 
68 N.D. 13. 113 A.L.R. 1213. 

47. N.M.—Gallegos v. Miera, 215 P. 
968, 28 N.M. 565—Carabajal v. Lu¬ 
cero, 158 P- 1088. 22 N.M. 30. 

4S. Mich.—People v. Cicott, 16 Mich. 

283. 97 Am.D. 141. 

20 C.J. p 246 note 94. 

49. Miss.—^Hayes v. Abney, 188 So. 
533, 536, 186 Miss. 208, citing Cor- 
pns Xoris. 

Tenn.—^Potter v. Robbins, 290 S.W. 

396, 155 Tenn. 1. 

20 C.J. p 247 note 8. 

EOl Cal.—^Robinson v. McAbee, 222 
P. 871, 64 Cal.App. 709. 

20 C.J. p 245 note 78. 

51. Mont.—Gervals v. Rolfe, 187 P. 
899, 57 Mont. 209. 

Tenn.—Potter v. Robbins, 290 S.W. 

396, 155 Tenn. 1. 

20 C.J. p 246 note 96. 

52. Ala.—Ex parte Bullen, 181 So. 
498, 236 Ala. 56. 

Cal.—^Robinson v. McAbee, 222 P. 871, 
64 Cal.App. 709. 

111.—^Rhyan v. Johnson, 2 N.E.2d 902, 
364 Ill. 35—Stevenson v. Baker, 
179 N.E. 842, 347 Ill. 304—Bucking¬ 
ham V. Angell, 87 N.E. 285, 238 Ill. 
564. 

Ky.—Hogg V. Caudill, 71 S.W.2d 
1020, 254 Ky. 409—Glenn v. Gnau, 
64 S.W.2d 168, 251 Ky.'S, 90 A.L.R. 
1355—^Hodges v. Murray, 41 B.W. 
2d 923, 240 Ky. 127—^Muncy v. Duff, 
239 S.W. 49, 194 Ky. 303—Black 
V. Spillman, 215, S.W. 28, 185 Ky. 
201 . 

Mich.—Thompson v. Cihak, 236 N.W. 
893, 254 Mich. 641. 

N.M.—Gallegos v. Miera, 215 P. 968, 
28 N.M. 565. 

Pa.—In re Election Contest of So- 
kach, 32 Luz.Leg.Reg. 358. 
j 20 C.J. p 246 note 97. 


Statute as to procedure with re¬ 
spect to ohallessged voters does not 
affect this rule.—Gardner v. Board of 
School Dist. No. 6, Leoni Tp., Jack- 
son County, 226 N.W. 895, 248 Mich. 
134. 

Where the ballots have been IL. 
legally destroyed, illegal voters may 
be questioned as to how they voted. 
—Doss V., Chambers, Tex.Civ.App., 
188 S.W. 260. 

53. Ill.—Stevenson v. Baker, 179 N. 
B. 842, 347 III. 304—Eggers v. Pox, 
52 N.E. 269, 177 Ill. 185. 

Ky.—^Black v. Spillman, 215 S.W. 

28, 185 Ky. 201. 

20 C.J. p 247 note 99. 

Privilege is personal to witness 
Ala.—Ham v. State, 47 So. 126, 156 
Ala. 645. 

Ill.—Stevenson v. Baker, 179 N.B. 
242, 347 Ill. 304. 

Where privilege as to self-lnorim. 
ination is waived as to illegal act in 
voting, it cannot be availed of to re¬ 
fuse answer as to how witness vot¬ 
ed. 

Ill.—Stevenson v. Baker, 179 N.E. 
842, 347 Ill. 304. 

Mich,—Gardner v. Board of School 
DisL No. 6, Leoni Tp., Jackson 
County, 226 N.W. 895, 248 Mich. 
134. 

54. Cal.-i-Robinson v. McAbee, 222 
P. 871, 64 Cal.App. 709. 

20 C.J. p 247 note 2. 

65. Cal.—^Robinson v. McAbee, su¬ 
pra. 

Ill.—Eggers v. Pox, 52 N.E. 269, 177 
Ill. 185. 

N.T.—People ex rel. Deister v. Win- 
termute, 106 N.Y.S. 1076, 122 App. 
Div. 349. 

20 C.J. p 247 note 7. 

58. Cal.—^Robinson v. McAbee, 222 
P. 871, 64 CaLApp. 709. 

Colo.—Patterson v. People, 130 P. 

618, 23 Colo.App. 479. 

Del.—State v. Matlack, 64 A. 259, 
21. Del. 401. 

Mont.—Dubie v. Batani, 37 P.2d 662, 
97 Mont. 468. 
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N.Y.—^Doyle v. Town of Diana, 196 
N.Y.S. 864, 203 App.Div. 239. 

N.D.—^Torkelson v. Byrne, 276 N.W. 

134, 68 N.D. 13, 113 A.L.R. 1213. 

Pa.—^Kneass' Case, 2 Pars.EQ.Cas. 
553. 

Tex.—Wood V. State ex rel. Lee, 126 
S.W.2d 4, 133 Tex. 110, 121 A.L.R. 
931, reversing, Civ.App., 120 S.W. 
2d 955—^Ex parte Henry, 126 S.W. 
2d 1, 132 Tex. 575, followed in 
Ex parte O’Brien, 126 S.W.2d 3, 
132 Tex. 579, Ex parte McAfee, 126 
S.W.2d 3, 132 Tex. 579, and Ex 
parte Kincaid, 126 S.W.2d 3, 182 
Tex. 580. 

20 C.J. p 247 note 7. 

Defect in voting machine 
The examination of individual vot¬ 
ers as to the way in which they cast 
their ballots after the election is 
competent where it appears that 
there was a defect in the voting ma¬ 
chine.—^Hogan V. Supreme Court, 16 
N.Y.S.2d 351, 258 App.Div. 174, re¬ 
versed on other grounds 24 N.E.2d 
472, 281 N.T. 572. 

Erroneous denial of privilege 
Although district court in elec¬ 
tion contest erroneously denied 
Qualified elector’s claim of privilege 
and compelled him to testify that he 
voted for one of the parties, evidence 
would not be excluded from contest, 
since elector’s privilege was purely 
personal and could not be taken adr 
vantage of by parties.—Torkelson v. 
Byrne, 276 N.W. 134, 68 N.D. 13, 113 
A.L.R. 1213. 

57. Ky.—Siler v. Brown, 284 S.W. 
997, 215 Ky. 199. 

20 C.J. p 247 noto 9. 

58. La.—^Whatley v.- La Salle Parish 
School Board, 99 So. 603, 155 La. 
797. 

20 C.J. p 246 note 92. 

Reason fox rule 

’’The election is to be decided by 
the number of legal votes actually 
cast, and not by ascertaining what 
might have been cast The election 
may be held invalid because of the 
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that such evidence is admissible in determining 
whether the error materially affected the result of 
the election.59 

The disqualification of the voter may be proved 
as an independent fact,®® and also as a predicate 
or foundation for showing who received his vote;®^ 
but the voter cannot be compelled to disclose the 
fact that he voted without the requisite qualifica¬ 
tions, for that would tend to criminate himself.®2 

.§ 282. -Circumstantial Evidence 

Circumstantial evidence is admissible in election con¬ 
tests. 

The qualifications or lack of qualifications of a 


voter,®® and how‘an unqualified voter voted,®^ may 
be shown by circumstantial evidence. Fraud®® or 
bribery,®® and contestee’s connection 'therewith,®*^ 
may be shown by circumstantial evidence. Circum¬ 
stantial evidence is admissible to prove that the 
ballots have been tampered with.®® 

§ 283. Weight and Sufficiency 

The rules governing the weight and sufficiency of 
evidence in civil actions generally apply to ejection con¬ 
tests. 

The rules governing the weight and sufficiency 
of .evidence in civil actions generally apply to elec¬ 
tion contests.®® These rules have been applied to 


suppression of legal votes, but pub¬ 
lic policy forbids that, after it is 
known just how many votes are 
necessary to change the result, it 
should be permitted to change it 
upon the present statement of vot¬ 
ers as to their past intentions.*'— 
Pawlowski v. Thompson, 264 N.W. 
723, 724, 64 S.D. 98. 

59. Tex.—^Kempen v. Bruns, Civ. 

App., 195 S.W. 643. 
ea Ala.—^Black v. Pate, 30 So. 434, 
130 Ala. 514. 

N.C.—Boyer v. Teague, 11 S.E. 665, 
106 N.C. 576, 19 Am.S.R. 647. 
Where alleged illegal voter is 
joined as party contestee, such con- 
testee may be called as adverse par¬ 
ty for cross-examination.—^Hanson v. 
Adrian, 148 N.W. 276. 126 Minn. 298. 

61. Ala.—^Black v. Pate, 30 So. 434, 
130 Ala. 5X4. 

N.C.^—Boyer v. Teague, 11 S.E. 665, 
106 N.C. 676, 19 Am.S.R. 647. 

62. Iowa.—^Powers v. Harten, 167 N. 
W. 693, 183 Iowa 764, 

Wis.—State v. Olin, 23 Wis. 309. 

63. Ala.—Black v. Pater, 30 So. 434, 
130 Ala. 514. 

20 C.J. P 247 note 14. 

64. Cal.—^Robinson v. McAbee, 222 
P. 871, 64 Cal.App. 709. 

Ill.—^McCreery v. Burnsmier, 127 N. 
E. 171, 293 Ill. 43. 

Ind.—^McCormick v. Wall, 168 N.E. 
454, 455, 201 Ind. 439. citing Cor^ 
pus Juris. 

Ky.—Hodges v. Murray. 41 S.W. 2d 
923, 928, 240 Ey. 127, citing Corpus 
Juris. 

Minn.—^In re Contest of Election of 
Clerk of Common School Dist. No. 
107, Fillmore County, 199 N.W. 
173, 159 Minn. 438—Nelson v. Bul¬ 
lard, 194 N.W. 308, 166 Minn. 419. 
Neb.—^White v. Slama, 130 N.W. 978, 
89 Neb. 65, Ann.Cas.l912C 518. 

Pa.—^In re So-kach's Election, 35 Pa. 
Dist. & Co. 435—^In re Contest of 
Election of O'Neil, 32 Luz.Leg.Reg. 
261. 

20 C. J. p '247 notes lOr-13.' 


A voter's party affiliations or re¬ 
lations with the candidates is ad¬ 
missible to show how he voted.— 
In re Election Contest of Sokach, 32 
Luz.Leg.Reg., Pa., 353—20 C.J. P 247 
note 11. 

For whom voter intended to vote 

A voter who does not remember 
for whom he voted may be asked for 
whom he intended to vote, on the 
ground that it is a circumstance 
tending to raise a presumption: for 
whom he did vote.—Gervais v. Rolfe, 
187 P. 899, 57 Mont. 209—20 C.J. P 
247 note 10 [a]. 

That contestee was Klansman may 
be shown where Ku Klux Klan was 
main issue In election on theory that 
alleged illegal voters were Klansmen 
and voted for contestee.—^McCorm¬ 
ick V. Wall, 168 N.E. 454, 201 Ind. 
439. 

Evidence held too remote 

(1) Proof of the external appear¬ 
ance of a ticket is not admissible to 
show for whom the voter voted 
where there are several names on 
the ticket and where there are split 
tickets polled,—^People v. Cicott, 16 
Mich. 283, 97 Am.D. 141—20 C.J. p 
247 note 18. 

(2) What a distributer of tickets 
said at the polls as to the tickets 
he was handing out is not evidence 
to show for whom persons voted who 
obtained such tickets from him.— 
In re Contested Elections for Sher¬ 
iff and Clerk of Orphans* Ct., 1 
Brewst., Pa., 67. 

65. Ill.—^Metheny v. Pickel, 141 N.E. 

762, 310 Ill. 309. 

20 C.J. p 247 note 15. 

Irregtaaxities in conduct of elec¬ 
tion are admissible to prove fraud. 
—Marilla v. Ratterman, 273 S.W. 69, 
209 Ky. 409. 

Testimony as to admittedly fruS'^ 
trated attempts to commit fraud is 
not admissible,—Word v. Sykes, 61 
Miss. 649. 

66. Ky.—Butler, v. Roberson, 164 S. 

■ W. 340, 158 Ky. 101—Hill v, Mot¬ 
ley. 134 S.W. 469, 142 Ky. 386,‘re¬ 
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hearing denied 136 S.W. 134, 143 
Ky. 158. 

67. Ky.—Howard v. Whittaker. 64 S. 
W.2d 173, 250 Ky. 836. 

68. Kan.—Campbell v. Ramsey, 92 
P.2d 81D, 150 Kan. 368. 

69. Ariz.—Findley v. Sorenson, 276 
P. 843, 85 Ariz. 265. 

Cal.—Starry v. Lake, 28 P.2d 80, 
135 Cal.App. 677, followed in Star¬ 
ry V. Peterson, 28 ,P.2d 83, 135 Cal. 
App. 790. 

Conn.—Denny v. Pratt, 133 A. 107, 
104 Conn. 396. 

Ill.—Talbott V. Thompson, 182 N.E, 
784, 350 Ill. 86—Humphrey v. Per¬ 
ry, 141 N.B. 776, 310 III. 373. 

Ind.—^Vincent v. Sims, 191 N.R 160, 
207 Ind. 47—Bryan v. Miller, 128 
N.E. 437, 189 Ind. 515. 

Ky.—Ward v. Salyer, 140 S.W.2d 
1016, 283 Ky. 294—Walker v. Hor¬ 
ton, 118 S.W.2d 781, 274 Ky. 310— 
Land v. Land, 50 S.W.2d 518, 244 
Ky. 126—Drennan v. Roberts, 28 
S.W.2d 735, 234 Ky. 674. 

La.—Owens v. Woods, 8 La.App. 250. 
Minn.—Sweno v. Gutches, 252 N.W. 
839, 191 Minn. 24. 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. < 

Pa.—^In re Shaffer, 185 A. 645, 323 Pa. 
320—In Re Contest of Hanover 
Tp., 33 Luz.Leg.Reg. 309. 

Wis.—In re Burke, 282 N.W. 698-, 
229 Wis. 545. 

20 C.J. p 248 notes 21, 22. 

Election contest is not a "oziminal 
proceeding,” and facts need be proved 
only by preponderance of evidence.— 
Duff V. Salyers, 295 S.W. 871, 220 Ky. 
546. 

Testimony of acknowledged floaters 
should be earnestly scrutinized' and 
cautiously weighed.—In re Hunt, 191 
A. 437, 16 N.J.Misc. 331. 

Identity of person voted for 
Evidence sustained burden on can¬ 
didate James H. Rose of proving that 
James H. Rose and James Rose were 
the same person, and that he. was 
therefore, entitled to have, counted 
for him votes cast for^toea Roisp.— 
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determine the weight and sufficiency of the evi- action/® the qualifications of voters/^ whether 
dence as to the contestant’s right to institute the enough illegal votes were cast to affect the result 


In re Contest of Election for Office 
of Burgess of Borough of Braddock, 
Allegheny County, 174 A. 465, 316 
Pa. 225. 

Mistake 

The difference between the num¬ 
ber of votes shown by the return 
sheet as cast, and the total credited 
to the two candidates, held prima 
facie justification for averment of 
mistake in computation by election 
officers.—^In re Haverford Tp. Elec¬ 
tion, 128 A. 499, 282 Pa. 504. 

Machine voting 

On an issue as to who received 
the larger number of votes for an 
office, testimony showing that more 
people voted for relator than a vot¬ 
ing machine showed is not conclu¬ 
sive, and if the machine proves on 
examination to be working accurate¬ 
ly the jury can discredit the testi¬ 
mony.—^People V. Wintermute, 86 N. 
B. 818, 194 N.T. 99. 

Conflict between poll list and watch¬ 
er 

Where poll list and number of bal¬ 
lots cast were in harmony and watch¬ 
er who claimed that ballot had been 
cast by an elector whose name was 
not placed upon poll list had not 
been at polling place the whole day, 
poll list must prevail over watcher’s 
testimony.—Boland v. City of La 
Salle, 19 N.E.2d 177, 370 Ill. 387. 

Evidence held sufficient 

(1) To identify and explain du¬ 
plicate numbered ballots, entitling 
both to be counted.—^McCharen v. 
Mead, Tex.Civ.App., 275 S.W. 117. 

(2) To show disparity between poll 
books and returns.—Campbell v. 
Bamsey, 92 P.2d 819, 150 Kan. 368. 

(3) To support finding that ballot 
containing X-marks in squares after 
blank spaces below names of can¬ 
didates should be counted for such 
candidates.—McVeigh v. Spang, 228 
N.W. 166, 178 Minn. 578. 

(4) To support finding that candi¬ 
date did not make false statements 
concerning opi«>nent.—^Engelbert v. 
Tuttle, 242 N.W. 426, 185 Minn. 608. 

(5) To sustain finding in favor of 
contestant. 

Ark.—^Purdy v. Olover, 132 S.W. 821, 
199 Ark. 63. 

Ind,—^Mqrehouse v. Padgett, 188 N.E. 
315, 206 Ind. 29. 

Minn.—In re Osborne, 206 N.W. 947, 
166 Minn. 63. 

Pa.—^In re Haverford Tp. Election, 
128 A. 499, 282 Pa. 504. 

Tenn.—Reagan v. McBroom, 51 S.W. 
2d 995, 164 Tenn. 476. 

(6) To sustain finding in favor of 
contestee. 

Ky.—^Wright v. Crase, 115 S.W.2d 
318, 273 Ky. 76. | 


Minn.—^McVeigh v. Spang, 228 N.W. 

155, 178 Minn. 578—Hoffman v. 

Downs. 177 N.W. 669, 145 Minn. 

465. 

(7) To sustain holding that marks 
on ballots were not distinguishing 
marks.—^Morgan v. Wilkerson, 182 N. 
E. 248, 204 Ind. 187. 

Evidence h^d insufficient 

(1) To establish that absent voter 

complied with mandatory provisions 
of law in respect to affidavit.—^Bull- 
ington V. Grabow, 298 P. 1059, 88 
Colo. 561. . 

(2) To show that name was writ¬ 
ten on nominating petition in pres¬ 
ence and at request of voter.—^Led¬ 
ford V. Hubbard, 292 S.W. 345, 219 
Ky. 9. 

(3) To show that voting instruc¬ 
tions improperly affected the result. 
—Rideout v. City of Los Angeles, 197 
P. 74, 185 Cal. 426. 

(4) To sustain finding that con- 
testor received majority of votes.— 
Wright V. Walker, 151 N.E. 424, 197 
Ind. 661. 

(5) To sustain finding in favor of 
contestee.—^Dodd v. Gower, 68 S.W. 
2d 463, 188 Ark. 958. 

70. Ill.—Clarke v. Bettenhausen, 129 

N.E. 803, 296 Ill. 373. 

Mont.—Snyder v. Boulware, 96 P.2d 

913, 109 Mont. 427. 

ETotice of contest 

Evidence held to show that the 
notice of contest was served within 
statutory time.—^Drinkwater v. Nel¬ 
son, 187 N.W. 162, 48 N.D. 871. 

An adzDission on the last day of 
[ trial of an election contest that con¬ 
testant and respondent were electors 
of the district is sufficient to sup¬ 
port a finding of residence as al¬ 
leged in the respective pleadings.— 
Doty V. Jenkins, 77 P. 1104, 142 Cal. 
497. 

71. La,—^Jacobs v. Cutrer, 136 So. 

119, 17 La.App. 383. 

Pa.—^In re Contest of Hanover Tp., 

33 Luz.Leg.Reg. 309. 

Tex.—^Beeler v. Loock, Civ.App,, 135 

S.W.2d 644, error dismissed. 
Application fox natxLxalizatlon 

(1) Finding that voter was citi¬ 
zen held erroneous, where evidence 
showed he had acknowledged him¬ 
self to be alien and had taken out 
first papers, but had not completed 
naturalization.—^Krates v. Fritter, 
Tex.Civ.App., 63 S.W.2d 389. 

(2) Petition for naturalization and 
alternative petition for determination 
of citizenship filed in federal court 
by election contestee after institution 
of election contest held not conclu¬ 
sive on question of contestee’s citi¬ 
zenship.—^Miller v. Berg, 251 N.W. 
682, 190 Minn. 352. 
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Exercise of all rights of citizen¬ 
ship, including voting and holding of 
elective public offices extending over 
more than thirty years, justified find¬ 
ing that probate judge election con¬ 
testee was naturalized citizen.—^Mil¬ 
ler V. Berg, supra. 

Where the evidence is of equal 
weight as to the time a voter be¬ 
came of age, the contestee claiming 
that the voter did not reach ma¬ 
jority until after the time of as¬ 
sessment of taxes, the mere fact 
that he had no poll tax receipt will 
not rebut the presumption that he 
is a legal voter.—Letchworth v. 
Flinn, 157 S.W. 402, 108 Ark. 301. 

Voter’s intention as to residence; 
testimony not conclusive 

Testimony of a voter as to his 
intention with respect to his resi¬ 
dence is not conclusive.—Park v. 
Hood, 27 N.B.2d 838, 374 Ill. 36— 
Bullman v. Cooper, 200 N.E. 173, 362 
Ill. 469—^Anderson v. Pifer, 146 N.E. 
171, 315 Ill. 164, 37 A.L.R. 134. 

Eeaving household goods at cer¬ 
tain place is not controlling evidence 
that one actually resides in that 
place, so as to be entitled to vote 
there.—Branham v. Branham, 125 S. 
W.2d 225, 276 Ky. 767. 

School census disclosing voter was 
under twenty-one years of age on 
day of election held not conclusive 
as against contrary testimony of 
voter’s mother.—^Prewitt v. Wilson, 
46 S.W.2d 90, 242 Ky. 231. 

Evidence which merely tends 
strongly to a suspicion that certain 
votes were illegally cast is not suffi¬ 
cient to throw out the ballots.— 
Baker v. Dinsmore, 127 S.W. 997, 
138 Ky. 277. 

Evidence held sufficient to show vot¬ 
er qualified ox Insufficient to 
show voter not qualified 

(1) In general.—^Lugar v. Burns, 
150 N.E. 774, 197 Ind. 646, rehearing 
denied 161 N.E. 689, 197 Ind. 646— 
20 C.J. p 248 note 21 [c] (5) (10), [d] 

(2) (5) (6). 

(2) Despite objection based on age. 
Ill.—^Baker v. Hinrichs, 194 N.E. 284. 

359 Ill. 138—Flowers v. Kellar, 153 

N.E. 351, 322 Ill. 265. 

Ky.—Williams v. Hays, 193 S.W. 

1046, 175 Ky. 170. 

(3) Despite objection based on non¬ 
payment of poll tax. 

S.C.—^Hughes V. Blackwell, 159 S.E. 

785, 161 S.C. 445. 

Tex.—^Neil v. Pile, Clv.App., 75 S. 

W.2d 899. 

(4) Despite objection based on citi¬ 
zenship.—Schwandner v. Davis, Tex. 
Civ.App., 69 S.W.2d 815. 
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of the election,72 for whom illegal votes were the exclusion of legal voters,75 and the integrity 
cast,73 the propriety of assistance given a voter,74 and proper preservation of the ballots.76 


(5) Despite objection based on 
literacy.—^Ison v. Watson, 183 S.W. 
468, 169 Ky. 150. 

(6) Despite objection based on res¬ 
idence. 

HI.—Bullman v. Cooper, 200 N.B. 173, 
362 Ill. 469—Baker v. Hinrichs, 194 
NB. 284, 369 Ill. 138—Stevenson 
V. Baker, 179 N.B. 842. 347 Ill. 
304. 

Ky.—Land v. Land, 50 S.W.2d 618, 
244 Ky. 126—Thompson v. Bm- 
mert, 46 S.W.2d 502, 242 Ky. 415. 
Tex.—Williams v. Barber, Civ.App., 
64 ?.W.2d 1048. 

Wis.—In re Burke, 282 N.W. 598, 229 
Wis. 645. 

(7) Despite objection based on res¬ 
idence of teachers. 

Colo.—Porter v. Johnson. 276 P. 333, 
85 Colo. 440. 

Ill.—^Bullman v. Cooper, 200 N.B. 
173, 362 Ill. 469. 

(8) Despite objection based on res¬ 
idence of inmates of public institu¬ 
tions.—^Israel v. Wood, 56 P.2d 1324, 
$8 Colo. 495. 

Svldenoe held sufficient to show vot¬ 
er not oLualifled or iusnfflcieiLt to 
show voter qualified 

(1) In general.—Bates v. Dixon, 63 
S.W.2d 613, 260 Ky. 479—20 C.J. p 
248 note 21 [c] (6). 

(2) Because of age.—^Flowers v. 
Kellar, 153 N.B. 351, 322 Ill. 265. 

(3) Because of nonpayment of poll 
tax.—Savage v. TJmphries, Tex.Civ. 
App., 118 S.W. 893, 

(4) Because of residence. 

Ill. —Stevenson v. Baker, 179 N.B. 
842, 847 Ill. 304—Flowers v. Kel¬ 
lar, 153 N.E. 351, 322 Ill. 265. 

Ky.—Branham v. Branham, 125 S. 
W.2d 225, 276 Ky. 767—Little v. 
Alexander, 80 S.W.2d 32, 258 Ky. 
419 —Bates v. Dixon, 63 S.W.2d 
613, 250 Ky. 479—Hodges v. Mur¬ 
ray, 41 S.W.2d 923, 240 Ky. 127, 
N.J.—Eckert v. Donahue, 129 A. 413, 
3 N.J.Misc. 276—Snyder v. Calla¬ 
han, 129 A. 410, 3 N.J.Misc. 269. 
Ohio.—In re Ayer, 29 Ohio N.P.,N. 
S., 325. 

Tenn.—Brown v. Hows, 42 S.W. 2d 
210, 163 Tenn. 178, denying re¬ 
hearing 40 S.W.2d 1017, 163 Tenn. 
138. 

Tex.—Stratton v. Hall, Civ.App., 90 
S.W.2d 865, error dismissed—Hogg 
v. Waddell. Civ.App., 42 S.W.2d 
488—Hill V, Mays, Clv.App., 278 
■ S.W. 919. 

Wis.—In re Burke, 282 N.W. 598, 
229 Wis. 545. 

(5) Because of" residence of col¬ 
lege students.—^Anderson v. Pifer, 
146 N.B. 171. 315 Ill. 164, 37 A.L. 
B. 134. 


72. Ky.—Little v. Alexander. 80 S. 
W.2d 32, 258 Ky. 419. 

73. Findiugs of court not against 
weight of evidence 

Ill.—Dirst V. McDonald, 24 N.B.2d 
361, 372 Ill. 498—Stevenson v. Bak¬ 
er, 179 N.B. 842, 347 Ill. 304. 

Clear evidence must be furnished 
as to how an illegal voter cast his 
ballot before his vote can be deduct¬ 
ed.—Smith V. Thomas, 54 P. 71, 121 
Cal. 533—20 C.J. p 249 note 37. 
Svldence of party affiliations and 
activities of voter 

(1) Held sufficient in the absence 
of evidence to the contrary to show 
how he voted.—Talbott v. Thomp¬ 
son. 182 N.B. 784, 350 Ill. 86—20 C. 
J. p 248 note 24. 

(2) Held insufficient to show how 
he voted. 

Ohio.—^Wickham v. Coyner, 30 Ohio 
Cir.Ct. 765. 

Tdnn.—Moore v. Sharp, 4l S.W. 587, 
98 Tenn. 491. 

Evidence that voter was related 
to candidate warranted finding that 
vote was for that candidate.—^Bar¬ 
ham V. Denison, 17 S.W.2d 692, 159 
Tenn. 226. 

Failure of witnesses to appear in 

answer to subpoena is not sufficient 
to show how they voted in election 
contest.—^Alsip v. Perkins, 32 S.W. 
2d 565, 236 Ky. 5. 

Testimony of illegal voter as to 
how he voted 

(1> Is not conclusive, but Ig to 
be weighed with all other circum¬ 
stances. 

Ill.—Stevenson v. Baker, 179 N.E. 
842, 347 Ill. 304. 

Pa.—^In re Contest of Hanover Tp., 
3$ Luz.Leg,Reg..309. 

(2) Is not necessarily overcome 
by evidence of contrary statements 
by the voter.—Campbell v. Ramsey, 
92 P.2d 819, 150 Kan. 368. 

(3) Is not necessarily overcome 
by evidence that voter campaigned 
for a different candidate.—Campbell 
V. Ramsey, supra. 

(4) Testimony of illegal voter 
that she thought she had voted for 
certain candidate but that she could 
not swear to It, was Insufficient to 
support finding that voter voted for 
that candidate.—Campbell v. Ram¬ 
sey, supra. 

(5) Testimony of illegal voter that 
he voted for candidate challenging 
his vote may be sufficient to war¬ 
rant a finding he did so vote. ^Land 
V. Land, 50 S.W.2d 518, 244 Ky. 126. 
Evidence held to show vote oast 

(1) For contestee. 

Cal.—Robinson v. McAbee, 222 P. 
871, 64 CaLApp. 709. 
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Ill.—Stevenson v. Baker, 179 N.B. 
842, 347 Ill. 304—^Kelly v. Brown. 
141 N.B. 743*, 310 Ill. 319. 

Ind.—Lugar v. Burns, 150 N.B. 774, 
197 Ind. 646, rehearing denied 161 
N.E. 689, 197 Ind. 646. 

Ky.—Land v. Land, 60 S.W.2d 518, 
244 Ky. 126. 

Tenn.—Brown v. Hows, 40 S.W.2d 
1017, 163 Tenn. 138, rehearing de¬ 
nied 42 S.W.2d 210, 168 Tenn. 178. 

(2) For contestant. 

Ky.—^Land v. Land, 50 S.W.2d 618, 
244 Ky. 126. 

Mont.—Gervals v. Rolfe, 187 P. 899, 
57 Mont. 209. 

Tenn.—^Brown v. Hows. 40 S.W. 2d 
1017, 163 Tenn. 138, rehearing de¬ 
nied 42 S.W.2d 210, 163 Tenn. 178. 

(3) For proposition.—Boland v. 
City of La Salle, 19 N.B.2d 177, 370 
Ill. 387. 

Evidence sustained finding that il¬ 
legal voter did not vote for con¬ 
testee.—^Brown v. Hows, supra. 

74. Ky.—Revis v. Duff, 122 S.W.2d 
518, 275 Ky. 626. 

Minn.—^Nelson v. Bullard, 194 N.W. 
308, 156 Minn. 419. 

Tenn.—^Brown v. Hows, 40 S.W.2d 
1017, 163 Tenn. 138, rehearing de¬ 
nied 42 S.W.2d 210, 163 Tenn. 178. 

75. N.D.—Drinkwater v. Nelson, 187 
N.W. 162, 48 N.D. 871. 

20 C.J. p 248 note 21 [a]. 

76. Eitagrity of ballots established 
or not destroyed 

Idaho.—^Viel v. Summers, 209 P. 454, 
35 Idaho 182. 

Ill.—Greene v. Bjorseth, 183 N.B. 
484, 350 Ill. 469—Stevenson v. 

Baker, 179 N-E. 842, 347 Ill. 304— 
Haley v. Reidelberger, 172 N.B. 19, 
340 Ill. 154—Humphrey v. Perry, 
141 N.B. 776, 310 Ill. 373—Kelly 

V. Brown, 141 N.B. 743. 310 Ill. 319 
—Stubinsrer v. Ownby, 125 N.B. 
363, 290 Ill. 380. 

Ind.—^Roberts v. Drake, 185 N.B. 
265, 205 Ind. 425. 

Iowa.—Stamos v. Gray, 264 N.W. 
919, 221 Iowa 145. 

Ky.—^Austin v. Anderson, 132 S.W. 
2d 56, 279 Ky. 742—^Wright v. 
erase, 115 S.W.2d 318, 273 Ky. 76 
—Land v. Land, 50 S.W,2d 618, 
244 Ky. 126—^Kirby v. Creech, 32 
S.W.2d 419, 235 Ky. 816—Board 
of Trustees of Fordsville Graded 
School Dist. No. 96 v. Oiler, 10 S. 

W. 2d 615, 226 Ky. 89. 

Pa.—^In re Dunmore Borough's Elec¬ 
tion, 149 A. 733, 299 Pa. 517-In 
re Haverford Tp. Election, 128 A. 
499, 282 Pa. 504. 

S.D.—Boehrs v. Madsen, 261 N.W. 

926. 63 S.D. 552. 

20 C.J. p 248 note 21 [c] (1). 
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Fraud or bribery in an* election must be estab¬ 
lished by direct proof or by circumstances from 
which the inference of fraud or bribery naturally 


follows,and facts creating only a suspicion or 
mere conjecture are not sufficientWhere the 
evidence discloses that on account of illegal vot- 


XatesTrity of Isallots destroyed or not 
establishea 

Idaho.—Viel v. Summers, 209 P. 454, 
35 Idaho 182. 

Ill.—^Anderson v. Wierschem, 25 N. 
B.2d 803, 378 Ill. 239—Sargent v. 
Newell. .14 N.E.2d 654, 368 Ill. 479 
—Rogers v. Meade, 2 N.E.2d 924, 
363 Ill. 630—Talbott v. Thompson, 
182 N.E. 784, 350 Ill. 86—Bolton 
V. Whalen, 182 N.E. 780, 350 Ill. 
50—^Porter v. Greening, 179 N.E. 
872. 347 Ill. 434—Alexander v. 

Shaw, 176 N.E. 441. 344 Ill. 389— 
Clarke v. Bettenhausen. 129 N.E. 
803, 296 Ill. 373. 

Iowa.—^Traeger v. Meskel, 252 N.W. 
108, 217 Iowa 970—Matzdorff v. 
Thompson, 251 N.W. 867, 217 Iowa 
961. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

Mont.—Dubie v. Batanl, 37 P.2d 662, 
97 Mont. 468. 

N.M.—Madrid v. Sandoval, 13 P.2d 
877, 36 N.M. 274. 

Okl.—Turlington v. Summers, 18 P. 
2d 865, 162 Okl. 13. 

77. Ohio.—Dittrick v. Kelly, 20 Ohio 
N.P., N.S., 86, affirmed 7 Ohio App. 
863, 28 Ohio Cir.Ct, N.S., 209, 29. 
Ohio Clr.Dec. 73. 

Tenn.—^Barham v. Denison, 17 S.W. 
2d 692, 694, 169 Tenn. 226, quot¬ 
ing Corpus Jtiris. 

20 C.jr. p 248 note 34. 

Mere fact of errors in the oount 
does not establish fraud.—^Dittrick 
V. Kelly, 20 Ohio N.P., N.S., 86, af¬ 
firmed 7 Ohio App. 363, 28 Ohio Clr. 
Ct..N.S.. 209. 29 Ohio Cir.Dec. 73. 

That ballots were found mutilated 
and altered is insufficient to estab¬ 
lish fraud.—Hunt v. Campbell, 169 
P. 596, 19 Ariz. 254. 

Evidence held sufficient to establish 
ftaud, bribery, or general illegal¬ 
ity 

Iowa.—^Van Der Zee v. Means, 281 N. 
W. 460, 225 Iowa 871, 121 A.L.R. 
588. 

Ky.—Howard v. Whittaker, 64 S.W. 
2d 173. 250 Ky. 836—Taylor v. 
Neutzel, 295 S.W. 873, 220 Ky. 510 
—^Lewis V. Petrey, 288 S.W. 755, 
216 Ky. 842. 

N.J.—In re Hunt. 191 A. 437, 15 N. 
J.Mlsc. 331. 

Pa.—Jermyn v. McHugh, 8 Pa.Dist. 

& Co. 43, 23 Luz.Leg.Reg. 506. 

20 CJ. p 248 note 34 [a]. 

Evidence held insufficient, to estab¬ 
lish bribery, fraud, or general il¬ 
legality 

Cal.—In re Contest of Election of 
Claire, 50^ P.2d 1070,' 9 Cal.App.2d 
749. 

Ky.—Salyer v. Gross, 69 S.W.2d 376, 
253 Ky. 296—Rice v. Herd,. 67 S. 


V/.2d 715, 252 Ky. 469—Land v. 
’Land, 60 S.W.2d 518, 244 Ky. 126 
—Taylor v. Neutzel, 295 S.W. 873, 
220 Ky. 510. 

Tenn.—^Barham v. Denison, 17 S.W. 

2d 692, 159 Tenn. 226. 

20 C.J. p 248 note 34 [b]. 

Corrupt Practice Act 

(1) An election should not be set 
aside for violation of corrupt prac¬ 
tice act by person elected, in ab¬ 
sence of unimpeachable evidence 
that he violated such act or knew 
of and consented to its violation, but 
court should not lightly ignore proof 
of violation thereof on evidence of 
those charged with such vlolf«<*:ion. 
—Ward V. Salyer, 140 S.W.2d 1016, 
283 Ky. 294—Lewis v. Sizemore, 118 
S.W.2d 133, 274 Ky. 58—Howard v. 
Parsons, 47 S.W.2d 545, 242 Ky. 704 
—Napier v. McIntosh, 295 S.W. 856, 
220 Ky. 539-. 

( 2 ) Circumstantial evidence may 
warrant a finding of a violation of 
the corrupt practice act.—Lovely v. 
Cockrell, 35 S.W.2d 891, 237 Ky. 
547—Duff V. Salyers, 295 S.W. 871, 
220 Ky. .646. 

(3) Evidence held to show viola¬ 
tion of* corrupt practice act" 

Ky.—^Ward v. Salyer, supra—^Brew¬ 
er V. Compton, 122 S.W.2d 1024, 
276 Ky. 63—Johnson v. Hall, 121 
S.W.2d 935, 275 Ky. 395—Scott v. 
Roberts, 96 S.W.2d 1046, 265 Ky. 
876—Gross v. -Ball, 81 S.W. 2 d 409, 
258 Ky. 730—Noble v. Bowman, 
60 S.W.2d 948, 249 Ky.' 343— 
Broughton v. Ridings, 57 S.W.2d 
672, 247 Ky. 722. 

Minn.—Mariette v. Murray, 242 N. 
W. 331, 185 Minn. 620—Berg v. 
Penttila, 217 N.W. 936, 173 Minn. 
512. 

20 C.J. p 248 note 21 [c] (3). 

(4) Evidence held not to show vio¬ 
lation of corrupt practice act. 

Ky.—Revis v. Duff. 122 S.W.2d 618, 

275 Ky. 626—^Walker v. Horton, 
118 S.W.2d 781, 274 Ky. 310—Lew¬ 
is V. Sizemore, 118 S.W.2d 133, 274 
Ky. 58—Gallagher v. Campbell, 

102 S.W.2d 340, 267 Ky. 370— 
Gross V. Ball, 81 S.W.2d 409, 258 
Ky. 730—^Howard v. Parsons, 47 
S.W.2d ^46. 242 Ky. 704—Napier v. 
McIntosh. 295 S.W. 866 , 220 Ky. 
639—Burchell v. Hubbard, 291 S. 
W. 751, 218 Ky. 344. 

Minn.—Engelbert v. Tuttle, 242 N. 
W. '425, 185 Minn. 608—^Mariette 
V. Murray, 242 N.W. 331, 185 Minn. 
620. 

Monf.—Tipton v. Sands, 60 P.2d 662, 

103 Mont. 1, 106 A.L.R. 474. 

Utah.—Skewes v. Bliss, 196 P. 850, 

58 Utah 51. 

20 C.J. p 248 note. 21 [d] (3) -(4). 
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(5) Candidate's knowledge of vio¬ 
lation of corrupt practice act may 
be established by showing that can¬ 
didate committed, consented to, or 
authorized others to commit, or 
personally observed commission of, 
prohibited acts or by circumstances 
surrounding candidate and his work¬ 
ers during preparation for election 
and on day thereof.—Howard v. 
Whittaker, 64 S.W.2d 173, 250 Ky, 
836. 

( 6 ) Evidence merely raising sus¬ 
picion of knowledge by successful 
candidate of illegal acts of sup¬ 
porters is insufficient to declare can¬ 
didate guilty of violating law.—Gal¬ 
lagher V. Campbell, 102 S.W.2d 340, 
267 Ky. 370—^Lovely v. Cockrell, 35 
S.W.2d 891, 237 Ky. 547—Duff v. 
Salyers, 295 S.W. 871, 220 Ky. 546. 

(7) A mere denial by candidate 
of any knowledge or responsibility 
for corrupt practices of others in 
his behalf could not be accepted as 
conclusive.—Gallagher v. Campbell, 
supra. 

( 8 ) Evidence held not to show 
candidate's knowledge of violation 
of corrupt-practice act—Wheeler v. 
Marshall, 132 S.W.2d 619, 280 Ky. 
55—^Lovely v. Cockrell. 35 S.W.2d 
891, 237 Ky. 547. 

Conspiracy to win Section by frand 
and illegal means 

(1) Evidence held to establish.— 
Taylor v. Neutzel, 295-S.W. 873, 220 
Ky. 510—Marilla v. Ratterman, 273 
S.W. 69, 209 Ky. 409, 

( 2 ) Evidence held not to estab¬ 
lish.—Salyer v. Gross, 69 S.W.2d 
376, 258 Ky. 296—Marilla v. Ratter¬ 
man, supra. 

Beoonnt 

Evidence of fraud and irregularity 
was sufficient to warrant the court 
in ordering a recount.—Campbell v. 
Ramsey, 92 P.2d 819, 150 Kan. 368. 

Evidence sufficient to ''challenge” 

election 

In election contest, evidence that 
large number of names were added 
to registry lists on election day 
without affidavits, and that some 
members of district boards assisted 
floaters in ' spelling their assumed 
names, held to show that members 
of boards were guilty of miscon¬ 
duct, fraud, or corruption sufficient 
to challenge result of election, word 
"challenge," within statute authoriz¬ 
ing election contests, meaning to call 
in question or render doubtful.—^In 
re Hunt, 191 A. 437, 15 N.J.Mlsc. 
331. 

78. Ky.—Walker v. Horton, 118 S. 

W.2d 781, 274 Ky. 310. 

20 C.J. p 249 note 35. 
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ing neither contestant nor contestee can be ad¬ 
judged to have been fairly elected, the election is 
properly declared void,’* or the votes of such pre¬ 
cinct will be excluded.** 

§ 284. -Registration Lists and Poll Lists 

In the absence of clear proof to-the contrary, a poll 
list Is conclusive as to who voted. 

A poll list made by the election officers during* 
the progress of the election is conclusive of the 
names and numbers of persons who voted in the 
absence of clear proof to the contrary.^i 

Whether a voting list is conclusive or only prima 
facie evidence of the qualifications of those listed 
thereon is discussed supra § 49. 

§ 285. -Tally Sheets 

Tally sheets are prima facie evidence of the result. 

The original tally sheets duly certified by the 
officers of election have been held to be prima facie 
evidence of the result ^^t the presumption in 
favor of the correctness of the result of an elec¬ 
tion as shown by the returns cannot be overcome 
by the tally sheets where they have not been at¬ 


tested by the proper officers, *3 or where they were 
so kept during the night of election and the fol¬ 
lowing day that any one might have obtained ac¬ 
cess to them.84 It has been held that, where the 
statute makes no provision for registration for any 
other election than the annual election for certain 
officers, on a contest of an election lawfully held 
at any other time reference must be had to the 
tally sheets of the last preceding election and not 
to the ’registration for that election. 85 value 

of tally sheets and poll lists as evidence is lessened 
by the fact that no public proclamation of the re¬ 
sult was made.88 

§ 286. -Returns 

The returns are prima facie evidence of the result of 
the election. 

The returns when unimpeached, and regular in 
form, are prima facie evidence of the result of an 
election.87 A return is not prima facie evidence, 
however, unless verified as required by statute.88 
Unless the ballots have been destroyed^® or have 
not been properly preserved® ^ the return is not 
conclusive.® 1 Where there is a conflict between 


79. Ky.—Campbell V. Combs. 116 S. 
W.2d 955, 273 Ky. 404—Scott v. 
Roberts, 96 S.W.2d. 1046, 265 Ky. 
375—Taylor v. Neutzel, 295 S.W. 
873, 220 Ky, 510—Stewart v. Rose, 
72 S.W. 271, 24 Ky.L. 1759. 

Evidenoe insnflLoieut to warrant de¬ 
claring' election void 
Ky.—Burchell v. Hubbard, 291 S.W. 
751, 218 Ky. 344. 

R.I.—^Kelley v. Board of Canvassers 
and Registration of City of Cen¬ 
tral Falls, 176 A. 825, reargument 
denied 176 A. 927. 

80. Ill.—Emery v. Hennessy, 162 N. 
E. 835, 331 111. 296. 

Ky.—^Marilla v. Ratterman,' 273 S.W. 
69, 209 Ky. 409. 

W.Va.—Hatfield v. Scaggs, 133 S.E. 
109, 101 W.Va. 425. 

Tliat returns were greatly in eai- 
Qess of number of voters who en*i 
tered pollgi or of legal voters in pre¬ 
cincts held to support judgment 
thro'v^ing ovjt votes of precincts.— 
Green v. Ball, 288 S.W. 309, 216 Ky. 
663. 

EvldezLoe tnsnfllolent to Justify 
throwing out entire vote of pre¬ 
cinct ^ r- * , , 

Kan.—^Boddington v. Sohaible, 8 P. 

2d 314. 134 kan. 696. , , 

Ky.—^Land ' v. Lapd, ,50 S.W.2d 518, 
244 Ky. 126—Young'v.‘Hays, 246 
^S.W. 464, l'97 Ky. l8§. ^^ 

81. Minn.—^Lannon' v. Ring,' 120, N. 
W. 1082„iq7 Minn. 463. 

88. . Ohio.—State V. Bonnewirth,* 21 
Ohiio .St. .216^Dittrick v. .Kelly, 20 
Ohio 86,.aifirmad..7..0hio. 


App. 363, 28 Ohio Cir.Ct.,N.S., 209, 
29 Ohio Cir.Dec. 73. 

83. La.—^Jonea v. Freeman, 21 So. 
719, 49 La.Ann. 565. 

84. N.C,—State v. Lattimore, 26 S. 
E. 638, 120 N.C. 426, 58 Am.S.R. 
797. 

85. Ga.—^Thomasville v. Thomasville 
Electric Light, etc., Co., 50 S.E. 
169, 122 Ga. 399. 

88. Ill.—^Jackson v. Wlnans, 122 N. 
E. 611, 287 Ill. 382. 

87. Ark.—Stewart v. Hunnicutt, 12 
S.W.2d 418, 178 Ark. 829, 

Fla.—State ex reL Milliner v. Smith, 
144 So! 333, 107 Fla. 134. 

Ga.—West v. Lewis, 4 S.B.2d 171, 
188 Ga. 437. 

Ill.—^Anderson v. Wierschem, 25 N.E. 
2d 803, 373 Ill. 239—^Rogers V. 
Meade, 2 N.E.2d 924, 363 Ill. 630— 
Talbott V. Thompson, 182 N.E. 784, 
356 Ill. 86—^Alexander v. Shaw, 176 
N.E. 441, 344 Ill. 389. 

Ind.—^Morehouse y. Padgett, 188 N.E. 
315, 206 Ind. 29. 

Mont.—^Dubie v. Batani, 37 'P.2d 
662, 97 Mont 468. . 

N.Y.—People v. Cook, 8 N.Y. 67, 69 
Am.E. 451. 

N.C.—Robertson v. Jackson, 110 S. 

E. 693, 183 N.a 696. 

N.I).—McDonald v. Koths, 24A'NW. 

706, 63 N.D. 716. . 

OkL-^Murray v. McGehee, 249 P. 700, 

' 121’Okl. 243—^Logan v. Young, 249 
P. 369, 121 Okl, 203. 

Tex.—^Walker v. Cunningham, Civ. 

‘ App„ 66 S.W.3d 816. 

407 ,^ 


Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 637, 212 Wis. 286. 
20 C.J. p 239 note 51, p 249 note 52. 

It is the policy of the law to up¬ 
hold the declared results of elections 
in all cases, except where there is 
clear and convincing evidence of an 
erroneous result.—Johnson v. Peters, 
Tex.Clv.App., 260 S.W. 911. 

Unchalleuged returns and certifl- 
oates of election inspectors are best 
evidence of result of count of votes. 
Fla.—State ex rel. Millinor v. Smith, 
144 So. 333, 107 Fla. 134. 

Wis.—State ex rel'. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
'Where contestant alleges error in 
the returns, he may'nevertheless re¬ 
ly on them as prima facie correct; 
such allegation is not an admission 
of errors favorable to him.—Moon v. 
Harris, 142 N.W. 12, 122 Minn. 138. 

88. Okl.—Cobb v. Berry, 168 P. 46. 
67 Okl. 29. 

89. Ariz.—^Findley v. Sorenson, 276 
P. 843, 35 Arlz. 265. 

Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 

90. Ill.—Farrell v. Heiberg, 104 N. 
E. 835, 262 Ill. 407. 

Iowa.—Stamos v. Gray, 264 N.W. 919, 
221 Iowa 145. . 

Wis.—State ex rel.- Graves v. W^e- 
gand, 249 N.W. 637, 212 Wis. 286. 

91. Ind.—^Morehouse v; Padgett^ *188 

N.E. 315, 206 Ind. 29. ‘t’! 

Tex.—^Walker v. Cunninfi^l?am«i.^t* 
APP-i 66,S.W»2di'51|^‘j 
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the general and special return as to the counting 
of certain ballots the special return governs.92 

While a court should exercise the power to dis¬ 
card the entire return of an election precinct with 
great caution because of the danger of disfran¬ 
chising innocent voters,^^ rejecting the return, it 
has been said, only when it is shown that the 
proceedings in the conduct of the election or in the 
return of the votes is so tainted with fraud that 
the truth cannot be deduced from the return,^^ 
yet where palpable fraud is shown in the return it 
is no longer evidence of the result,9 5 and each 
claimant can be allowed only such votes as the oth¬ 
er evidence in the case shows that he received.®® 

§ 287 - - Certificate of Election 

The conclusiveness and effect of a certificate of 


election is treated supra § 240. Examine Pocket 
Parts for later cases. 

§ 288 . -Relative Weight of Ballots and 

Returns or Certificates 

Where their Integrity Is established, the ballots are 
the best evidence of the result of an election and will 
prevail over the returns or the certificate of election. 

Where their integrity has been established, the 
ballots are the best evidence of the result -of an 
election they are better evidence of the result 

of the election than the returns,®® or the certificate 
of election,®® and should prevail in case of a differ¬ 
ence. The probative force of the ballots depends 
on the care with which they have been preserved.^ 
In order that the ballots may prevail over the re- 


Wis.—state ex rel. Graves v. Wie- 
gand, 249 N.W. 637, 212 Wia. 286. 
20 C.J. p 249 note 52. 

A recount of the ballots by the 
board of inspectors of election is 
not conclusive evidence of the bal¬ 
lots cast and does not prevent a par¬ 
ty in a subsequent contest from 
showing that ballots were illegally 
cast or that the boxes were tam¬ 
pered with after the result was of¬ 
ficially declared and before such re¬ 
count.—^Andrews v. Otsego County 
Probate Judge, 41 N.W. 923, 74 MiclL 
278. 

Fact decision by canvassers final 

A decision of the state board of 
canvassers is final and conclusive as 
to the result of the election on all 
questions of fact.—State v. State Bd. 
of Canvassers, 60 S.R 967, 79 S.C. 
414. 

92. N.Y.—Brown v. Queens County 
Bd. of Canvassers, 155 N.Y.S. 979, 
170 App.Div. 476. 

Confiioting returns disregarded 
Where there was a material con¬ 
tradiction in vote for a particular 
candidate from certain precinct be¬ 
tween certificate of result in hands 
of clerk ef county court and other 
certificates required by statute which 
had been delivered to county clerk’s 
office with other records, canvassing 
board, where matter was brought 
to its attention, was required to dis¬ 
regard certificates of result of such 
precinct as respects vote for that 
candidate.—^Taylor v. Board of Can¬ 
vassers of Mineral County, 193 S.E. 
575, 119 W.Va. 378. 

93. Colo.—^Baldauf v. Gunson, 8 P. 

2d 265, 90 Colo. 243. 

20 C.J. p 249 note 59. 

9A W.Va.—Wiillamson v. Musick, 
53 S.E. 706, 60 W.Va. 59. 
Isregulaxlties 

A return Is not discredited' by ir¬ 


regularities which are not fraudulent 
and do not affect the result.—Rogers 
V. Meade, 2 N.E.2d 924, 363 Ill. 630 
—^Bolton V. Whalen, 182 N.E. 780, 
350 Ill. 50. 

irxLsnccessfnl attempt to commit 
fraud 

The returns from an election pre¬ 
cinct should not be disregarded on 
the ground of any fraudulent con¬ 
spiracy to carry the election where 
it does not appear that the conspira¬ 
cy, if any, was executed or that any 
fraudulent acts Infloienced any illegal 
voting.—^Linger v. Balfour, Tex.Civ. 
App., 149 S.W. 795. 

95. Colo.—^Baldauf v. Gunson, 8 P. 
2d 265, 90 Colo. 243. 

20 C.J. p 249 note 61, p 250 note 
64. 

Willful fraud by election, officers, 
although not affecting result, may de¬ 
stroy integrity of returns as prima 
facie proof of election result.—King 
V. Board of Education of Richmond 
County, 156 S.E. 710, 42 Ga.App. 
563, affirmed 164 S.E. 52, 174 Ga. 
685. 

Where illegal votes were ascertain, 
able although election managers par¬ 
ticipated in fraud, court was not re¬ 
quired to reject election returns as 
prima facie proof of election result. 
—^King v. Board of Education of 
Richmond County, supra. 

96. N.Y.—People v. Thacher, 65 N. 
Y. 525, 14 Am.R. 312. 

9-7. U.S.—^National Federation of 
Railway Workers v. National 
Mediation Board, D.C., 110 F.2d 
529, certiorari denied 60 S.Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

Fla.—State ex rel. Millinor v. Smith, 
144 So. 333, 107 Fla. 134. 

Ill.—Sibley V. Staiger, 179 N.E. 877, 
347 Ill. 288-p-Porter v. Greening:, 179 
N.E. 872. 347 Ill. 434—Strubinger 
V. Ownby, 125 N.E. 363, 290 Ill. 
380. 


98. Idaho.—^Viel v. Summers, 209 P. 
454, 35 Idaho 182. 

Ill.—^Anderson v. Wierschem, 25 N.E. 
2d 803, 373 Ill. 239—Rogers v. 
Meade, 2 N.E.2d 924, 363 Ill. 630— 
Talbott V. Thompson, 182 N.E. 784, 
350 Ill. 86—Bolton v. Whalen, 182 
N.E. 780, 350 HI. 50—Sibley v. 
Staiger. 179 N.B. 877, 347 Ill. 288— 
Alexander v. Shaw, 176 N.E. 441, 
344 Ill. 389—Strubinger v. Ownby, 
125 N.E. 363, 290 111. 380. 

Ky.—Land v. Land, 60 S.W.2d 518, 
244 Ky. 126.' 

Okl.—^Logan v. Young, 249 P. 369, 121 
Okl. 203. 

W.Va.—Taylor v. Board of Canvass¬ 
ers of Mineral County, 193 S.K 
575, 119 W.Va. 378. 

Wis.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
20 C.J. p 251 note 91. 

99. Ky.—Craft v. Davidson, 224 S. 
W. 1082, 189 Ky. 378. 

W.Va.—State v. Robinson, 107 S.E. 

763, 88 W.Va. 708. 

20 C.J. p 252 note 92. 

1. Ill.—Anderson v. Wierschem, 25 
N.E.2d 803, 373 Ill. 239—Talbott 
V. Thompson, 182 N.E. 784, 350 Ill. 
86 —Sibley v. Sibley, 179 N.E. 877, 
347 Ill. 288—^Haley v. Reidelberger, 
172 N.E. 19, 340 Ill. 154. 

Burden of proof as to integrity of 
ballots see supra S 274. 

Weight and sufficiency of evidence 
as to integrity of ballots see su¬ 
pra § 283. 

Condition of ballots at time bon 
Is opened is important factor in de¬ 
termining weight to be given thereto. 
—^Howard v. Unthank, 26 S.W.2d 532, 
233 Ky. 579. 

Waiver by contestee not binding on. 
court 

The court is not precluded in its. 
discretion from -making such in¬ 
vestigation and rejecting such bal¬ 
lots as are not the best evidence by 
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turns or certificate of elections, their integrity must 
be established.^ It has been variously held that it 
must be shown that the ballots were preserved in 
the manner required by law,^ that they have not 
been tampered with since the election,^ or that their 
preservation has been such that there was no rea¬ 
sonable opportunity of tampering with them.5 
However, it need not be shown that tampering with 
the ballots was impossible.® A failure to preserve 
the ballots in strict accordance with the statute is 
not conclusive against their weight as evidence.^ 
Where the irregularities in preserving the ballots 
are so slight there is little probability that they have 

I REEXAMINATION’ AN! 

§ 289. Power to Recount 

The power of a court to order a recount of ballots 
did not exist at common law; but such power is granted 
by statute in some Jurisdictions, 


been molested they are to be considered by the court 
or jury as the case may be in the light of all the oth¬ 
er evidence in the case.® Where the integrity of the 
ballots has not been established or where their integ¬ 
rity has been affirmatively impeached, they will not 
prevail over the returns or the certificate of elec¬ 
tion;® but in such case the returns should not be 
accepted as conclusive if the judges of the election 
have been so careless in the performance of their 
duty as to cast discredit upon their returns,^® both 
the return and the ballots, with all of the surround¬ 
ing circumstances, are to be weighed in determin¬ 
ing the result.ii 

RECOUNT OF BALLOTS 

The common law made no provision for the re¬ 
count and contest of the ballots cast at an election.^® 
Hence authority to order a recount or recanvass 


waiver of the contestee of investiga¬ 
tion concerning their custody and 
Identity.—^Moorhead v. Arnold, 84 P. 
742. 73 Kan. 132. 

Presumption arising from evidence 
of care, or lack of opportunity to 
tamper with ballots, will give way to 
actual fact to contrary, when estab¬ 
lished.—^Parsley v. Raleigh County 
Court, 167 S.B, 738, 113 W.Va. 300. 

2. Ill,—Clarke v. Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

Ky.—^Lewis v. Hensley, ’ 36 S.W.2d 
840, 238 Ky. 58—Craft v. Davidson, 
224 S.W. 1082,' 189 Ky. 378. 

W.Va.—State v. Robinson, 107 S.B. 

763, 88 W.Va. 708. 

20 C.J. p 252 notes 97, 98 [b] [c]. 

That tally sheets were not prow 
dnced does not affect integrity of 
ballots.—Roberts v. Drake, 185 N.E. 
285. 205 Ind. 425. 

3i Ky.—Craft v. Davidson, 224 S.W. 
1082, 189 Ky. 378. 

W.Va.—State v. Board of Canvass¬ 
ers, 128 S.B. 821, 98 W.Va. 326. 

20 C.J. p 252 note 98. 

4. Ky.—Craft v. Davidson, 224 S. 

W. 1082, 189 Ky. 378. 

20 C.J. p 252 note 99. 

6^ Ill.—^Anderson v. Wierschem, 25 
N.E.2d 803, 373 Ill. 239—Sargent 
V. Newell, 14 N.E.2d 664, 368 III. 
479—Rogers v. Meade, 2 N.E.2d 
924, 363 Ill. 630—Talbott v. Thomp¬ 
son, 182 N.E. 784, 360 Ill. 86— 
Bolton V. Whalen. 182 N.E. 780, 350 
Ill. 50—Sibley v. Staiger, 179 N. 
E. -877, 347 Ill. 288—Porter v. 

Greening, 179 N.E. 872, 347 Ill. 434 
—^Alexander v. Shaw, 176 N.E. 441, 
344 Ill. 389—^Haley v. Reidelberger, 
172 N.E. 19, 340 Ill. 164—Kelly v. 
Brown, 141 N.E. 743, 310 Ill. 319— 


Clarke v. Bettenhausen, 129 N.E. 
803, 296 Ill. 373—Strubinger v. 
Ownby, 125 N.E. 363, 290 Ill. 380. 
Iowa.—Stamos v. Grey, 264 N.W. 919, 
221 Iowa 146—Tyler v. Klaver, 264 
N.W. 37, 220 Iowa 1124. 

BAn.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368. 

20 C.J. p 253 notes 1, 2. 

6. Iowa.—Stamos v. Gray, 264 N.W. 
919, 221 Iowa 146—^Tyler v. Klav¬ 
er, 264 N.W. 37, 220 Iowa 1124— 
Marsh v. Huffman, 202 N.W. 581, 
199 Iowa 788. 

Ky.—Covington v. Joiner, 254 S.W. 
1048, 200 Ky. 378. 

Tex.—Ramsey v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused. 

20 C.J. p 253 note 3. 

Use of ballots in contest in ciicnit 
court did not of itself destroy their 
probative force as evidence in trial 
of another contest of same election 
in county court.—Greene v. BJor- 
seth, 183 N.E. 464, 350 Ill. 469. 

7. Ill.—^Porter v. Greening, 179 N. 
E. 872, 347 Ill. 434—Strubinger v. 
Ownby, 125 N.E, 363, 290 Ill. 380. 

Wls.—State ex rel. Graves v. Wie- 
gand, 249 N.W. 537, 212 Wis. 286. 
XThanthorized removal of ballots 
Where neither party to an elec¬ 
tion contest has anything to do with 
the unauthorized removal of the bal¬ 
lots from the office of the proper 
custodian, they cannot be affected 
thereby, there being no claim that 
the ballots were not in fact in their 
original condition.—^Murphy v. Lentz, 
108 N.W. 630, 131 Iowa 328. 

8. Conn.—^Mallet v. Plumb, 20 A. 
772, 60 Conn. 352. 

20 C.J. p 253 note 10. 

9. Ill.—Sargent v. Newell, 14 N.E. 
2d 654, 368 Ill. 479—Rogers v. 
Meade, 2 N.E.2d 924, 363 Ill. 630— 
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Bullman v. Cooper, 200 N.E. 
173, 362 Ill. 469—Bolton v. Whalen, 
182 N.E. 780, 350 Ill. 50—Alexander 

V. Shaw, 176 N.E. 441, 344 Ill. 
389. 

Ky.—Hogg V. Caudill, 71 S.W.2d 1020, 
254 Ky. 409—^Land v. Land, 50 S. 

W. 2d 518, 244 Ky. 126. 

La.—^McConnell v. Salmon, 141 So. 
73, 75, 174 La. 606, quoting Corpus 
Juris. 

Minn.—Sullivan v. Bbner, 262 N.W. 
574, 195 Minn. 232. 

N.M.—^Madrid v. Sandoval, 13 P.2d 
877, 36 N.M. 274. 

Okl.—Turlington v. Summers, 18 P. 
2d 865, 162 Okl. 13. 

W.Va.—Lucas v. Board of Canvass¬ 
ers of Lincoln County, 181 S.E. 
77, 116 W.Va. 427—State v. Board 
of Canvassers of McDowell Coun¬ 
ty, 134 S.E. 597, 102 W.Va. 267— 
State V. Banks, 128 S.E. 301, 98 
W.Va. 332. 

20 C.J. p 253 notes 4, 5. 

Actnal tampering need not be 
shown, it being sufficient to show 
that opportunity existed for unlaw¬ 
ful interference with ballots by un¬ 
authorized persons.—^Rogers v. 
Meade, 2 N.E.2d 924, 363 Ill. 630— 
Talbott V. Thompson, 182 N.E. 784, 
350 Ill. 86—Bolton v. Whalen, 182 N. 
E. 780, 350 Ill. 50. 

10. Ill.—Jackson v. Winans, 122 N. 
E. 611, 287 Ill. 382. 

20 C.J. p 253 note 12. 

11. Ill.—^Talbott V. Thompson, 182 
N.B. 784, 350 Ill. 86—Neal v. Odle, 
140 N.E. 31, 308 Ill. 469—Kuffel v. 
Wood, 137 N.E. 786, 306 Ill. 326— 
Jackson v. Winans, 122 N.E. 611, 

- 287 Ill. 382. 

20 C.J. p 254 note 13. 

12. Ind.—State ex rel. Robertson v. 
Circuit Court of Lake County, 17 
N,E.2d 805. 215 Ind. 1$. 
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must be found in the statutes, the courts not other- j 
wise having such authority,^3 even though fraud or 
mistake has been committed.^^ So the burden is on 
the one seeking a recount in a particular court to 
point out a law vesting that authority in the court.!® 
In some jurisdictions the courts, or at least partic¬ 
ular courts or judges thereof, have authority by 


, statute to order a recount^® in their discretion.!^ 
Statutes may confef express authority to order a 
recount on a board of canvassers,!® on commission¬ 
ers appointed by the court or judge,!® or on other 
officials.20 Statutes permitting the inspection of 
ballots®! or giving the court jurisdiction to deter¬ 
mine any question of law or fact arising as to the 


13. Ga.—West v. Lewis, 4 S.E.2d 
171, 188 Ga. 437. 

Mich.—^Jacox v. Amerman, 291 N.W. 
247, 293 Mich. 126. 

Mont.—State ex rel. Ainsworth v. 
District Court of Fourth Judicial 
Dist. in and for Sanders County. 
86 P.2d 5, 107 Mont. 370. 

N.Y.—Baker v. Sholtes, 256 N.T.S. 
11, 142 Misc. 873—In re Gabel- 
mann, 241 N.T.S. 405, 136 Misc. 
641.* 

Ohio.—State ex rel. Fowler v. Board 
of Elections of Fulton County, 186 
NIE. 17, 45 Ohio App. 34. 
Qaesrtlons as to canvass of returns 
The summary jurisdiction, vested 
in supreme court by statute, to de¬ 
termine aiiestions of law and fact 
arising: as to canvass of election re¬ 
turns by county board of canvassers 
is limited to subjept matters plainly 
enumerated therein, and powers vest¬ 
ed thereby are not inherent in court. 
—Petition of Gordon, 8 N.Y.S.2d 586, 
169 Misc. 730. 

ObaUeug'e by clerk 

(1) A clerk commanded by the 
court to recount ballots has been 
held to have no standing: entitling: 
him to challengre the jurisdiction of 
the court, where he was not a party 
and did not appear by leave of the 
court.—Gass v. Evans, 149 S.W. 628, 
244 Mo. 329. 

<2) But the correctness of this 
view has been doubted.—Gonsoulln v. 
Decuir, 46 So. 668, 121 La. 611. 

. 20 C.J. p 256 note 52 [a] (2). 

14. Pa.—^In re Boroug:h Election, 29 
• Pa.Dist. 923, 48 Pa.Co. 303, 20 

Lack.Jur. 318, 15 Del.Co. 194, 67 
Pittsb.Leg.J. 825. 

20 C.J. p 254 note 23. 

1 &; Ind.—State ei rel. Robertson v. 
Circuit Court of Lake County, 17 
N.E.2d 805, 215 Ind. 18. 

16. Mo.—State ex rel. Dawson v. 
Caster. 12 S.W.2d 462, 321,Mo. 863, 
followed in State ex rel. Lawrence 
V. Crossett, 14 S.W.2d 627—Bradley 
v. Page, App., 46 S.W.2d 208. 

Pa.—^In re Dunmore Borough's Elec¬ 
tion, 149 A. 733, 299 Pa. 517—In 
re Haverford Tp. Election, 128 A. 
499, 282 Pa. 504. 

20 C.J. p 254 note 25. 
liberal coustruotloiL 

Such a statute has been held to be 
highly remedial and required to be 
liberally construed.—In re Opening 
Ballot Boxes ' and Counting Votes 
Cast in Second Precinct, Third Ward, 


Borough of Steelton, 195 A. 466, 129 
Pa.Super. 302. 

Sleotlons embraced by statute 
A statute granting a circuit court 
jurisdiction as to a recount was 
held limited to those elections in 
which all the votes are cast within 
one county, and such court had no 
jurisdiction to entertain a petition 
seeking a recount in a state-wide 
election.—State ex rel. Robertson v. 
Circuit Court of Lake County, 17 N. 
E.2d 805. 215 Ind. 13. 

Zkaws held not repealed 
A supplemental act providing for 
recount of votes when ballots and 
voting machines are used was held 
not to repeal existing laws on the 
subject of recount.—State ex rel. 
Robertson v. Circuit Court of Lake 
County, supra. 

In Montana 

(1) The district court to which ap¬ 
plication for recount is made may 
compel the canvassing board to as¬ 
semble and proceed with the count, 
to permit attendance of persons des¬ 
ignated by statute, to tabulate, an¬ 
nounce and record results obtained, 
and, if issuance of certificate of elec¬ 
tion be required by results, to issue 
certificate.—State ex rel. Peterson v. 
District Court of Ninth Judicial Dist. 
in and for Teton County, 86 P.2d 
403, 107 Mont, 482. 

(2) Unsuccessful candidate for of¬ 
fice of district judge is entitled to a 
recount under statutes permitting a 
recount to any unsuccessful candi¬ 
date for public office at a general 
election.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 64 P. 
2d 115, 103 Mont. 576. 

17. Colo.—Gray v. Huntley, 238 P. 
63, 77 Colo. 478. 

Mont.—State ex rel. Stone v. District 
Court of Ninth Judicial Dist. in 
and for Glacier County, 63 P.2d 
147, 103 Mont. 616. 

Absence of contest 

Where palpable mistake in election 
returns is charged and the court is 
convinced that a recount is required 
to ascertain the true result of the 
election, such recount may be or¬ 
dered in the court’s discretion even 
though no election contest has been 
instituted.—In re Haverford Tp. 
Election, 128 A. 499, 282 Pa. 504. 

18- Mich.—Ward v. Culver, 107 N. 
W. 446, 144 Mich. 71. ' | 
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N.H.—Gregg v. Goodrich, 42 A. 240, 
67 N.H. 543. 

20 C.J. p 254 note 26. 

Voluntary recount by election offi¬ 
cials see supra § 228. 

19. Ind.—Williams v. Bell, 110 N.E. 
753, 184 Ind. 156. 

20. Board of aldermen 

Under the charter of a city, the 
city board of aldermen was held to 
have power to recount the votes cast 
for officers with city-wide powers, 
such as the mayor and street com¬ 
missioner, as well as- power to re¬ 
count votes cast for officers to serve 
in their respective wards.—^Wheeler 
V. Grimes, 13 A.2d 473, 91 N.H. 
49. 

Township board 

In an election for the office of su¬ 
pervisor the township board was 
held, under governing statutes, to be 
the proper body to recount the bal¬ 
lots, and the fact that two mem¬ 
bers of the board were candidates 
for reflection did not disqualify them 
where they were not interested in, 
nor their rights affected by, the re¬ 
count.—People V. Rann, 183 N.W. 924, 
215 Mich. 241. 

21 . N.Y.—In re Oliver, 254 N.Y.S. 
397, 234 App.Div. 170, amended on 
other grounds 255 N.Y.S. 844, 235 
App.Div. 649—Application of Med- 

, bury, 264 N.Y.S. 122, 234 App.Div. 
26—In re Gaynor, 205 N.Y.S. 364, 
209 App.Dlv. 904. 

Inspection of ballots see Infra § 
295. 

Validity of ballots; consent to jn- 
risdlctlon 

Such statutes have been held not 
to give the court authority to pass 
on the validity of ballots taken from 
ballot- box or to authorize removal 
of ballots from box for purpose of 
having court recount them, and par¬ 
ties cannot by consent vest court 
with jurisdiction to pass on such 
ballots.—^Application of Flanagan, 
285 N.Y.S. 699, 158 Misc. 295. af¬ 
firmed 286 N.Y.S. 267, 246 App.Div. 
177. 

Becanvass by inspectors 
A statute providing that ballot 
boxes may be opened and their con¬ 
tents examined on an order of court, 
was held to give the court no power 
to order a recanvass of the ballots 
by the inspectors.—^People ex rel. Mc- 
Court V. Whalen, 193 N.T.S. 45, 199 
App.Div. 861. 



29 C.J.S. 


ELECTIONS 


§ 290 


canvass of returns by a canvassing board^^ have 
been held not to authorize a recount of the ballots. 
A statutory provision providing for a recount by 
registrars, and also providing that records so 
amended shall stand as the true records of the elec¬ 
tion, does not take away the jurisdiction of the 
court to correct errors of law in the registrars’ 
count where such errors appear on the face of the 

papers23 

Protested, void, or blank ballots. Under some 
statutes the court may order the recanvass of, and 
decide questions relating to, ballots returned as pro¬ 
tested, void, or blank.24 The court may open and 
examine the envelopes containing the blank, void, 
and protested ballots, determine from the face there¬ 
of whether they were legal ballots, and, on deter¬ 
mining that any of them were, direct a correction 
of the canvass accordingly.25 Such provisions limit 
the court to a determination of questions arising 
as to protested, void, or blank ballots which were 
indorsed and returned as such by the inspectors of 
election and they do not empower the court to 
examine all the ballots cast at an election^ in or¬ 
der, for example, to enable the court to determine 


in the first instance whether any ballot is void or 
blank,28 or to require the inspectors or canvassers 
to change their original returns with respect to bal¬ 
lots which they had not designated as protested, 
void, or blank.29 In other words, the court can¬ 
not conduct-a new canvass of all the votes, but only 
of those identified as protested, void, or blank.®® 

§ 290. Grounds for and Objections to Re¬ 
count 

A recount will ordinarily be granted for mistake, 
fraud, or misconduct in the original count of the ballots; 
but it must appear that the ballots have not been 
tampered with since the election. 

It is held by some authorities that a mere charge 
or allegation of error, mistake, fraud, misconduct, 
or corruption in counting the ballots or declaring 
the result of an election warrants a recount of the 
ballots on request of the complaining parties,® ^ and 
under some statutes a recount may be had merely 
on application therefor and without stating any par¬ 
ticular grounds.®® However, it is more*generally 
held that a resort to the ballots cannot be had un¬ 
less the contestant shows at least a probability that 
a recount would decide the election in his favor, 


22 . N.T.—^Application of Medbury, 
264 N.T.S. 122, 234 App.Div. 26. 

Iilmltation to statements of elec¬ 
tion inspectors 

Such provisions refer to compu¬ 
tation of results from statements 
furnished board of canvassers by 
district election inspectors and do 
not authorize review of ballots or 
voting machine counters, or judicial 
order bringing about conformity be¬ 
tween such original evidence of vote 
and returns.—Petition of Gordon, 8 
N.T.S.2d 586, 169 Misc. 730. 

23. Mass.—Flanders v. Roberts, 65 
K.E. 902, 182 Mass. 524. 

24. N.T.—In re Oliver,- 254 N.T.S. 

397, 234 App.Div. 170, amended on 
other grounds 255 N.T.S. 844, 235 
App.Div. 649—^People ex rel. Mc- 
Court V. Whalen, 193 N.T.S. 45, 199 
App.Div. 861—^Application • of 

Schoonmaker, 20 N;T.S.2d 901, 174 
Misc. 461. 

X^egal question 

“The determination of whether a 
ballot was void and properly pro¬ 
tested or not Is a legal question.”— 
In re Weinfeld, 197 N.T.S. 138, 142, 
203 App.Div. 778, reversing 198 N.T. 
S. 34, 119 Misc. 612, and appeal dis¬ 
missed Weinfeld v. Ullman, 138 N.R. 
473, 284 N.T. 635. 

Voting machines 

(1) These provisions seem llniited 
to paper ballots and do not authorize 
court to take proof by affidavit or by 
oral examination of voters concern¬ 
ing number of votes cast for a can¬ 


didate where a defective voting ma¬ 
chine has failed to record all votes 
cast for candidate.—In re Carson, 4 
N.T,S.2d 289, 254 App.Div. 801, af¬ 
firming 299 N.T.S. 978, 164 Misc. 
945, appeal granted. 

(2) But it has also been held that 
the word “ballots” as used in such 
provisions include votes cast on vot¬ 
ing machines.—^In re Creedon, 268 N. 
T.S. 377, 239 App.Div. 592, affirmed 
189 N.E. 773, 264 N.T. 40. 

25. N.T.—In re Weinfeld. 197 N.T. 

S, 138, 203 App.Div. 778, reversing 
198 N.T.S. 34, 119 Misc. 612, and 
appeal dismissed Weinfeld v. Ull¬ 
man, 138 N.E. 473, 234 N.T. 635. 

23. N.T.—In re Oliver, 254 N.T.S. 
397, 234 App.Div. 170, amended on 
other grounds 255 N.T.S. 844, 235 
App.Div. 649—In re Gaynor, 205 N. 

T. S. 354, 209 App.Div. 904—In re 
Gabelmann, 241 N.T.S. 405, 136 
Misc. 641—^People ex rel. Widmeyer 
V. Grunert, 202 N.T.S. 136, 122 
Misc. 1. 

27. N.T.—^Application of Medbury, 
254 N.T.S. 122, 234 App.Div. 26— 
People ex rel. McCourt v. Whalen, 
193 N.T.S. 45, 199 App.Div. 861. 

2 & N.T.—People ex rel. Widmeyer 
V. Grunert, 202 N.T.S. 135, 122 
Misc. 1. 

29. N.T.—In re Oliver, 254 N.T.S. 
397, 234 App.Div. 170, amended on 
other grounds 255 N.T.S, 844, 235 
App.Div. 649. 

30, N.T.—^People ex rel. Widmeyer 
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[ V. Grunert, 202 N.T.S. 135, 122 
I Misc. 1. 

31. U.S.—^National Federation of 
Railway Workers v. National 
Mediation Board, D.C., 110 F.2d 
529, certiorari denied 60 S,Ct. 975, 
310 U.S. 628, 84 L.Ed. 1399. 

20 C.jr. p 255 note 35. 

In Philippines, a sworn notice of 
protest alleging facts sufficient to 
establish that illegal votes were cast 
and counted for the contestee which 
if rejected would change the result 
of the election establishes a prima 
facie case for a recount of the bal¬ 
lots.—^Manalo v. Sevilla, 24 Philip¬ 
pine 609. 

32. Ky.—Wurts v. Newsome, 68 S. 
W.2d 448, 449, 253 Ky. 38. 

Alternative methods 
There are “two methods of ob¬ 
taining a recount [in Kentucky], one 
by request, without stating any 
’grounds therefor, and the other by 
contest on the ground of fraud or 
mistake on the part of the election 
commissioners.”—Wurts v. Newsome, 
supra. 

In Xndiaaa, the circuit court if in 
session, or the judge thereof in va¬ 
cation, has no discretion other than 
to appoint recount commissioners 
after bond for costs of recount has 
been approved by the clerk.—State ex 
rel. Lord v. Sullivan, 15 N.B.2d 384, 
214 Ind. 279, followed in State efx 
rel. HofCman v. Sullivan, 15 N.E.2d 
386, 214 Ind. 705. 
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that there were frauds, ’irregularities, or mistakes 
committed in the acceptance of the ballots and re¬ 
turn of their count, or that there is error in the 
record declaring the result of the election,^^ al¬ 
though the actual lawful result as disclosed by a 
recount will not be defeated by the fact that the re¬ 
count is ordered before such proof is submitted.^^ 
Ordinarily when the state of evidence is such as to 
throw uncertainty on the accuracy of the count by 
the inspectors or judges of election a judicial count 
is properly ordered.35 The sole purpose of a re¬ 
count in some jurisdictions is to determine the cor¬ 
rectness of the official canvass ,*3® hence the unsuc¬ 
cessful candidate’s ineligibility for office is no 
ground for denying a recount to him.37 A recount 
was held properly ordered in the case of a tie be¬ 


tween candidates.^* An examination of the ballots 
and a recount will not be ordered where the term 
of the office contested for will expire before such 
recount can be completed, and substantial justice 
can be done the contestant from the face of the 
return.** 

A party has no right to demand a recount as a 
mere fishing excursion,^* and considerations of pub¬ 
lic policy should influence the court to be cautious 
before ordering a recount.^i A recount of the 
votes on a constitutional amendment will not be 
ordered except in a very clear case.*^* 

Preservation of ballots. Ordinarily, a recount 
can be had, and the result thereof accepted, only if 
the ballots and ballot box have been properly kept 
and not tampered with since the election;^* and 


33. Colo.—Gray v. Huntley, 238 P. 
53, 77 Colo. 478. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368—Free v. Wood, 
22 F.2d 978, 980, 137 Kan. 939, 
QLUOting Corpus Jtizis. 

Mont.—^Dubie v. Batani, 37 P.2d 662, 
97 Mont. 468. 

Okl.—^Logan v. Young, 249 P. 369, 
121 Okl. 203. 

Tex.—^Maass v. Sefclk, Civ.App., 138 
S.W.2d 896, 897, citing Corpus Jiu 
xLs. 

20 C.J. p 255 note 37. 

Beooxuit held unwarranted 

(1) Uncorroborated testimony of 
a certain number of witnesses that 
they voted for a particular candidate 
was held not to warrant a recount 
notwithstanding such number was 
greater than the number of votes re¬ 
turned as cast for him.—Thibodeaux 
V. Fortner, 1 Lia.App. 323. 

(2) Discrepancy between tally 
sheets and summarization sheets did 
not impeach returns, so as to permit 
introduction of ballots in evidence 
and recount thereof, where sum¬ 
marization sheets were no part of 
election returns; nor were the re¬ 
turns impeached by^ showing a mis¬ 
counting of votes for one who was 
not candidate for office, or by the 
failure of election judges to string 
voted ballots.—Dubie v. Batani, 37 
P.2d 662, 97 Mont. 468. 

Snfflclency of disputed votes to 
change result 

(1) A recount will not be ordered, 
even for the purpose of ascertain¬ 
ing for whom illegal votes were 
counted, unless the votes Involved 
are sufficient in number to change 
the result, or it seems probable from 
all the evidence that a recount will 
effect such result. 

N.T.—^People ex rel. Widmeyer v. 
Grunert, 202 N.T.S. 135, 122 Misc. 

1 . 

Ohio.—^Dittrick v. Kelly, 20 Ohio N. 
P.,N.S., 86, affirmed 7 Ohio App. 


363, 28 Ohio Cir.Ct, N.S., 209, 29 
Ohio Cir.Dec. 73. 

20 C.J. p 255 notes 41, 42. 

(2) Where enough illegal votes to 
change the result are properly 
shown, it is the duty of the court 
to ascertain for whom they were 
cast and to take them from the 
count whether the showing wds made 
by the evidence of the contestant or 
incumbent or both.—In re Griffith, 1 
Kulp, Pa., 157. 

Xrxcgularitles iu some precincts 
Unless all the parties join in a 
request to recount all the votes, the 
court will order a recount only as 
to those precincts in which irregu¬ 
larities are shown.—Craig v. Gray, 23 
Ohio N.P.,N.S., 250. 

34. Conn.—Donovan v. Davis, 82 A. 
1025. 85 Conn. 394. 

35. Ky.—Martin v. Eagle, 32 S.W.2d 
1020, 236 Ky. 267. 

20 C.J. p 255 note 40. 

Findings requiring recount 
Trial court’s findings that returns 
were fraudulently made, and that 
ballot box was not tampered with, 
required trial court on contestant's 
insistence to open the ballot box, 
and, in case of conflict between re¬ 
turns and ballots, to determine true 
result from ballots.—Walker v. Cun¬ 
ningham, Tex.Civ.App., 66 S.W.2d 
815. 

Failure to file cerldficate 
• Where moderator’s certificate had 
not been filed and judge believed it 
to be'in the ballot box, he was jus¬ 
tified in opening box and, when cer¬ 
tificate was not found therein, pro¬ 
ceeding to count the ballots.—Meigs 
V. Theis, 129 A 561, 102 Conn. 579. 

36 . Ky.—^Burd v. Meadows, 124 S.W. 
2d 85, 276 Ky. 306. followed in Mel- 
loan V. Meadows, 124 S.W.2d 86, 
276 Ky. 308. 

Mont.—State ex rel. Stone v. District 
Court of Ninth Judicial Dist. in 
and for Glacier County, 63 P.2d 
147, 103 Mont. 515. 


37. Mont.—State ex rel. Stone v. 
District Court of Ninth Judicial 
Dist. in and for Glacier County, 
supra. 

38. S.D.—State ex rel. Ingles v. Cir¬ 
cuit Court of Spink County, 258 
N.W. 278, 63 S.D. 313. 

Tie as to some candidates 
Where election in which six candi¬ 
dates ran for three offices resulted in 
two candidates being elected and two 
other candidates being tied for third 
office, ordering recount only as to 
tied candidates was proper as 
against contention that recount 
should have been as to all six can¬ 
didates.—State ex rel. Ingles v. Cir¬ 
cuit Court of Spink County, supra. 

39- Pa.—^Rlnk v. Barr, 16 Phlla, 
445, 12 Wkly.N.C. 497. 

40. Kan.—^Pree v. Wood, 22 P.2d 
978, 980, 137 Kan. 939, quoting 
Corpus Juris. 

20 C.J. p 255 note 36. 

41. La.—Landry v. Ozenne, 195 So. 
14, 194 La. 853. 

Becouut as to previous election 
In an election contest based on 
the ground that the office to which 
the contestee had been elected had 
never been validly established, the 
recounting of the ballots cast in a 
previous election on the question of 
whether to create the office was held 
not error where the contestee volun¬ 
tarily participated in such recount. 
—Hurley v. Coursey, 265 N.W. 4, 64 
S.D. 131. 

4A N.J.—Bott V. Board of Registry, 
38 A. 848. 61 N.J.Law 160. 

43- U.S.—^National Federation of 
Railway Workers v. National 
Mediation Board. D.C., 110 F.2d 
529, certiorari denied 60 S.Ct. 975, 
310 U.a. 628, 84 L.Ed. 1399. 

Ill.—Sargent v. Newell, 14 N.E.2d 
654, 368 Ill. 479. 

Iowa.—Traeger v. Meskel, 252 N.W. 
108, 217 Iowa 970. 

Ky. — ^Burd V. Meadows, 124 S.W.2d- 



29 C.J.S. 


ELECTIONS 


§ 291 


some authorities hold that before a recount is al¬ 
lowed it should appear that there has been no rea¬ 
sonable opportunity for tampering with the bal- 
lots.**^ However, a right to a recount cannot be 
defeated by the showing of a mere possibility that 
the integrity of the ballot boxes or of the ballots 
has been destroyed.^5 Where it appears that the 
ballots were in the same condition when produced 
in open court as they were when counted’ by the 
election officials the recount made by the court pre¬ 
vails,^6 but if it appears on the recount that the 
integrity of the ballots has not been preserved, the 
original count, return, or certificate of the election 
officials should control.^The fact that some of 
the ballots in a box have been tampered with im¬ 
peaches the integrity of all in that box on a re¬ 
count,^ 8 but the court'should not disregard a re¬ 
count made by its commissioners in all the precincts 
merely because the ballots in one precinct were not 
properly preserved.^® 


§ 291. Proceedings to Obtain Recount 

a. In general 

b. Petition or application 

a. In General 

Proceedings to obtain a recount must foilow statu¬ 
tory requirements. Security for costs is sometimes re¬ 
quired. The proceedings must be timeiy instituted and 
due notice given. 

Proceedings for a recount of votes are strictly 
statutory they may be had only as prescribed by 
statute^i and are of no effect unless so begun and 
conducted.®^ Under some statutes questions of 
false count and undue return can be litigated only 
by process of an election contest,and under a 
constitutional provision authorizing the ballot boxes 
to be opened and the votes recounted only in cases 
of contested elections a recount cannot be had in a 
proceeding in the nature of a quo warranto.54 
However, a proceeding for a recount is not an elec¬ 
tion contest,®® and cannot be made a substitute for 


85, 276 Ky. 306. followed in Mel- 
loan V. Meadows, 124 S.W.2d 86, 
276 Ky. 308—Scott v. Roberts, 72 
S.W.2d 728, 255 Ky. 34—Lewis v. 
Rensley. 36 S.W.2d 840, 238 Ky. 
58—Wolff V. Clark, 279 S.W. 658, 
212 Ky. 435—Phillips v. Kincaid, 
240 S.W. 737. 194 Ky. 750. 

Mich,—Campbell v. Murray, 184 N.W. 
868, 216 Mich. 236. 

Minn.—Sullivan v. Ebner, 262 N.W. 

574. 195 Minn. 232. 

Okl.—Turlington v. Summers, 18 P. 

2d 865, 162 Okl. 13. 

Pa.—In re Hawley Borough Election, 
31 Pa.Dist. & Co. 146. 

Tex.—Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused. 

20 C.J. p 255 note 43. 

Time to raise issue 
After a ballot box had been opened 
and the votes recounted, it was too 
late to contend for the first time that 
the ballots were not those actually 
cast at the election.—^Appeal of 
Armstrong, 141 A. 633, 293 Pa. 1. 

Ballots segregated by mistake 

(1) Where on a recount it appears 
that no more ballots were cast than 
the number of electors voting, a bal¬ 
lot transmitted with the returns 
but found in an envelope marked 
rejected should be counted, if fair on 
its face, where it appears probable 
from the testimony that the ballot 
was thus segregated from the others 
by mistake.—White v. Slama, 130 
NW. 978, 89 Neb. 66, Ann.Cas.l912C 
618. 

(2) Ballots found in a separate 
package and not inside the ballot 
box when opened in recount proceed¬ 
ings were, nevertheless, held prop¬ 
erly counted where the failure to re¬ 
turn the ballots to the box was ap¬ 
parently the result of an honest 


mistake by the local board and there 
was no evidence of fraud or tamper¬ 
ing.—Appeal of McCaffrey, 11 A.2d 
893, 337 Pa. 552. 

44- Iowa.—^Matzdorff v. Thompson, 
251 N.W. 867, 869, 217 Iowa 961, 
citing Corpus Juris. 

Ky.—^Thompson v. Stone, 174 S.W. 
763, 164 Ky. 18. 

La.—^Dutel v. Domingues, 117 So. 
232, 166 La. 301—^Dumestre v. Vin¬ 
cent, App., 144 So. 508. 

W.Va.—State v. Robinson, 107 S.E. 
763, 88 W.Va. 708. 

45b Fla.—State ex rel. Milliner v. 
Smith, 144 So. 333, 107 Fla. 134. 

461 Ill,—Bullman v. Cooper, 200 N.E. 
173, 362 Ill. 469—Talbott v. 

Thompson, 182 N.E. 784, 350 Ill. 86 
—^Haley v. Reidelberger, 172 N.E. 
19, 340 Ill. 154. 

47. Ky.—Conley v. Rice, 67 S.W.2d 
478, 252 Ky. 370. 

Mont.—State ex rel. Stone v. District 
Court of Ninth Judicial Dist. in 
and for Glacier County, 63 P.2d 
147, 103 Mont. 515. 

Pa.—^Appeal' of Armstrong, 141 A. 
633, 293 Pa. 1—In re Haverford Tp. 
Election, 128 A. 499, 282 Pa. 604. 

20 C.J. p 255 note 46. 

Participation of relative in count 
Where some ballots of a precinct 
were missing at the time of a re¬ 
count all the ballots of that pre¬ 
cinct were discredited; and the fact 
that a relative of one of the candi¬ 
dates participated in the original 
count did not require that the re¬ 
count should prevail.—Conley v. Rice, 
67 S.W.2d 478, 252 Ky. 370. 

48. Colo.—^Rhode v. Steinmetz, 55 
P. 814, 25 Colo. 308. 

Okl.—Cobb V. Berry, 168 P. 46, 67 
Okl. 29. 


49. Ky.—Conley v. Rice, 67 S.W.2d 
478, 252 Ky. 370. 

50. Ind.—State ex rel. Robertson v. 
Circuit Court of Lake County, 17 
N.E.2d 805, 215 Ind. 18—State ex 
rel. Schrage v. Boyle, 190 N.E. 743, 
206 Ind. 574. 

Mass.—Clancy v. Wallace, 193 N.E. 
546, 288 Mass. 567—Swift v. Reg¬ 
istrars of Voters of Milton, 183 N. 
E. 727, 281 Mass. 264—Eldrldge 
V. Chatham, 78 N.E. 461, 192 Mass. 
409. 

61. Ohio.—Seidel v. Duncan, 18 Ohio 
N.P.,N.S., 193. 

Pa.—^In re First Congressional Dist. 
Election, 144 A. 735, 295 Pa. 1—In 
re Borough Election,* 29 Pa.DIst. 
923, 48 Pa.Co. 303, 20 Lack.Jur. 318, 
16 Del.Co. 194, 67 Pittsb.Leg.J. 825. 

52. Ga.—McDonald v. De La Per- 
riere, 172 S.E. 1, 178 Ga. 64. 

Mass.—Clancy v. Wallace, 193 N.E. 
546, 288 Mass. 557—Swift, v. Reg¬ 
istrars of Voters of Milton, 183 N. 
B. 727, 281 Mass. 264—^Eldridge v. 
Chatham, .78 N.E. 461, 192 Mass. 
409. 

Mo.—State ex rel. Phillips v. Bar¬ 
ton, 254 S.W. 85, 300 Mo. 76. 

53. Pa.—In re Election Returns, 29 

PaDlst. 923, 48 Pa.Co. 303, 20 

Lack.Jur. 318, 15 Del.Co. 194, 67 
Pittsb.Leg.J. 825. 

54. Mo.—State v. FTancis, 88 Mo. 
557. 

For reason that such a provision 
relates only to statutory contests in 
which the contestant seeks, not only 
to oust the intruder but also to 
have himself inducted into the of¬ 
fice.—State V. Francis, supra. 

55. Ind.—In re New Castle May¬ 
oralty Election, 97 N.B. 1020, 50 
Ind.App. 35. 
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a contested election proceeding.®^ Under some 
statutes a recount in a state-wide election can be 
had only through a contest before the legislature 
conducted by a legislative committee.®^ 

Time, Statutes limiting the ,time within which 
a recount may be had or a petition for recount pre¬ 
sented should be complied with.®* Some of such 
statutes have been held to be mandatory,®* but oth¬ 
ers do not seem to be so regarded.®* Courts have 
been held not without jurisdiction to order a recount 
of ballots merely because the time of the contestee 
to plead to a notice of contest has not expired, 
or because the authority of the clerk ordered to 
make the recount will terminate under a statute to 


29 C.J.S. 

become effective shortly after the issuance of the 
order.®2 

Notice. The object of a statutory requirement as 
to notice to candidates of a recount is to enable them 
to be present.®* So where actual notice has been 
given and the candidates are present, the fact that 
the notice is not technically legal does not invalidate 
the recount.®^ A candidate may by his actions 
waive informalities as to notice to him.®® 

Deposit of security. Under some statutes persons 
seeking a recount must deposit cash or a bond con¬ 
ditioned on the payment of a specified sum, or the 
cost of the recount,®® in the event that the recount 
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Beconut optional 

contest proceeding may be con¬ 
ducted with or without a recount. 
The recount is optional with the pe¬ 
titioner for the contest.**—Slinkard v. 
Hunter, 199 N.E. 560, 562, 209 Ind. 
475. 

Statute ooustrued to be a recount 
statute rather than contest statute, 
although appearing in code under 
heading ^'Contesting Elections.’*— 
State ex rel. Peterson v. District 
Court of Ninth Judicial Dist. in and 
for Teton County, 86 P,2d 403, 107 
Mont. 482—State ex rel. Ainsworth 
v. District Court of Fourth Judicial 
Dist. in and for Sanders County, 86 
P.2d 5, 107 Mont. 370. 

Bebuttal in contested election 
A xecount proceeding is a distinct 
proceeding unless the recount is ap¬ 
plied for as a means of rebutting 
the proof offered by claimant in a 
contested election case.—McCoy v. 
Boyle, 16 A. 15, 51 N.J.Law S3. 

56. Pa.—Hall’s App., 19 Pa.Dist. 
1141. 

57. Ind.—State ex rel. Robertson 
V. Circuit Court of Lake County, 
17 N.E.2d 806, 215 Ind. 18. 

58. Pa.—^Appeal of McCloskey, 32 
Pa.Dlst. & Co. 242. 

ConuneucenLent of limitation period 

(1) Under some statutes the time 
to commence a recount proceeding 
begins to run from the conclusion 
of the canvass by the county board 
of canvassers or, where the board 
has corrected its canvass, from the 
conclusion of the corrected canvass. 
—State ex rel. Peterson v. District 
Court of Ninth Judicial Dist. in and 
for Teton County, 86 P.2d 403, 107 
Mont 482—State ex rel. Riley v. 
District Court of Second Judicial 
Dist. in and for Silver Bow County, 
64 P.2d 115, 103 Mont 576. 

(2) The limitation begins to run 
when the computation has been com¬ 
pleted and the fact of such com¬ 
pletion orally announced, even 
though some ministerial duties as 
to attestation and signing have not 


yet been performed.—^Appeal of Mc¬ 
Closkey, 32 Pa.Dist. & Co. 242. 
Applicatloxu h^d timOly 

(1) Where last day fell on Sun¬ 
day, application for recount filed on 
Monday following was seasonable. 
—Sandoval v. Madrid, 294 P. 631, 85 
N.M. 252. 

(2) A petition filed after issuance 
of the election certificate was never¬ 
theless held timely.—^Wurts v. New¬ 
some, 68 S.W.2d 448, 253 Ky. 38. 

59. N.J.—In re Van Noort, Sup., 85 
A. 813. 

20 C.J. p 257 note 78. 

Xn West Virginia 

(1) After the returns have been 
canvassed, the right to a recount 
under the statute dealing with elec¬ 
tion canvassing boards must be ex¬ 
ercised before the result of the elec¬ 
tion is officially declared; and the 
result is officially declared when all* 
votes have been tabulated and the 
board directs the recordation of an 
order in the election record book, 
certifying the result in accordance 
with tabulations.—^Beacom v. Board 
of Canvassers of Cabell County, 10 
S,B.2d 793, 

(2) A recount by such boards can¬ 
not be had after the returns have 
been canvassed, the result recorded, 
and an election certificate issued.— 
State V. Cole, 146 S.E. 719, 106 W. 
Va. 611—McKim v. Brast, 117 S.E. 
875, 94 W.Va. 122, 

66 , Pa,—^Lackawanna County Elec¬ 
tion Case, 96 A. 137, 251 Pa. 112. 
20 C.J. p 257 note 80. 

Fraud urged after time limit 

Notwithstanding a statute requir¬ 
ing the determination of fraud or 
mistake within a specified time after 
the returns are brought into court, 
a recount thereafter was not pre¬ 
cluded where the question of manip¬ 
ulation of the ballots was not raised 
until after such time had expired.— | 
In re Carbondale Election, 124 A. 
298, 280 Pa. 159. ' 

61. Mo.—State ex rel. Dawson v. 
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Falkenhainer, 15 S.W.2d 342, 321 
Mo. 1042. ' 

62. Mo.—State ex rel. Kirchner v. 
McElhinney, 258 S.W. 1020, 302 
Mo. 564. 

68 . Mass.—Clancy v. Wallace, 193 
N.E. 546, 288 Mass. 557. 

64, Mass.—Clancy v. Wallace, su¬ 
pra. 

66 , Mass.—Clancy v. Wallace, su¬ 
pra. 

66 . Ohio.—State ex rel. Fowler v. 
Board of Elections of Pulton 
County, 186 N.B. 446, 126 Ohio St. 
582. 

20 C.J. p 256 note 58 [a]. 
Jurisdictional requirement* 

(1) Strict compliance with such a 
statute has been held mandatory and 
Jurisdictional.—State ex rel. Fowler 
V. Board of Elections of Fulton 
County, 186 N.E. 17, 45 Ohio App. 
34. 

(2) Where bond was insufficient, 
court was without Jurisdiction to 
appoint recount commission, al¬ 
though a sufficient bond was filed 
after last day for filing petition.— 
Slinkard v. Hunter, 199 N.E. 560, 209 
Ind. 475. 

Time to raise Issue 
A question as to the court’s Juris¬ 
diction to order a recount where the 
contestant has failed to timely file 
a proper undertaking may be raised 
at any time during the proceeding, 
with or without a written motion.— 
Slinkard v. Hunter, supra. 

Cash or bond 

Under some provisions the can¬ 
didate seeking recount has the right 
to determine whether to furnish 
bond or deposit cash.—State ex rel. 
Fowler v. Board of Elections of Pul¬ 
ton County, 186 N.E. 17, 45 Ohio 
App. 34. 

Corporate surety unnecessary 
Individuals may qualify as sure¬ 
ties under a statute requiring a 
"surety bond*’; and a corporate 
surety is unnecessary.—Sandoval v. 
Madrid, 294 P. 631, 35 N.M. 252. 
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does not disclose the commission of fraud or sub¬ 
stantial error.®'^ The question of substantial error 
in a particular district must be determined with re¬ 
lation to that district alone and not with relation to 
the computation in other election districts or the 
general result of the entire election.®® Whether 
an error is substantial under such a statute depends 
on the circumstances®® and the determination of 
such question rests in the reasonable discretion of 
the court.*^® 

h. Petition or Application, 

The application must set forth facts sufficient to Jus¬ 
tify a recount and must conform to applicable statutes. 

An application for a recount of ballots must com¬ 
ply with statutory requirei^ients governing such ap- 
plications.71 A mere oral request for a recount is 
not sufficient,and if the statute makes no provi¬ 
sion as to the manner in which an application for 
recount shall be presented, a written application in 
the form of a petition is proper.*^® The failure to 
comply with the statutory requirements is not af¬ 
fected by the fact that the successful candidate ap¬ 
pears later in the same day and participates in 
the recount.*^^ 
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A petition for a recount should state sufficient 
facts to justify a right to the relief sought.'^® A 
recount has been held not authorized by a mere al¬ 
legation that ballots which were counted for the 
contestee had been cast for the contestant,7® or 
that a recount of the ballots will show that the con¬ 
testant was elected.^*^ A mere allegation that full 
justice can only be done by a recount of the votes 
is not sufficient to authorize a recount where no 
fraud or mistake or facts from which they may be 
inferred is alleged but it is not necessary that 
it should certainly follow from the allegations that 
intentional fraud was committed.'^® Under some 
statutes a petition for recount by a candidate must 
allege that he desires to contest the election,®® and 
under others must show who the board of canvas¬ 
sers have decided is elected to the office in order 
that notice of the contest may be given to such per¬ 
son.®^ Allegations setting forth generally fraud 
in a number of districts cannot be joined in one 
petition.®^ Where the petition charges illegal votes 
in several districts without specification, a bill of 
particulars will be required on the respondent’s mo¬ 
tion before answer.®® 


Contestant’s signature on the bond 
is not required by statute requiring 
bond to be conditioned on his pay¬ 
ment of the cost oi the recount.— 
State ex rel. Lord y. Sullivan, 15 N. 
E.2d 384, 214 Ind, 279, followed in 
State ex rel. Hoffman v. Sullivan, 15 
N.E.2d 386, 214 Ind. 705. 

67. Pa.—In re Opening Ballot Box- 
- es and Counting Votes Cast in 
Second Precinct, Third Ward, Bor¬ 
ough of Steeltdn, 196 A. 466, 129 
Pa.Super. 302. 

Constimction of terms 

If errors are committed with an 
evil intent, “fraud” is committed: 
motive is immaterial in determining 
whether “substantial error" is com¬ 
mitted, but “substantial error” is 
not established by merely showing 
that the returns do not correctly re¬ 
flect votes as they appear on bal¬ 
lots.—In re Opening Ballot Boxes 
and Counting Votes Cast in Second 
Precinct, Third Ward, Borough of 
Steelton, supra. 

63. Pa.—In re Opening Ballot Box¬ 
es and Counting Votes Cast in 
Second Precinct. Third Ward, Bor¬ 
ough of Steelton, supra. 

69. Pa.—^In re Deposits for Open¬ 
ing of Ballot-Boxes, City of Read¬ 
ing, 10 Pa.Dlst. & Co. 759. 
Deposit forfeited 

The deposit will be forfeited where 
there is no indication of fraud and 
the errors found are small.—^In re 
Opening of Quincy Tp. Ballot-Box, 
10 Pa.Dist. & Co. 637. 


Deposit not forfeited 
Money deposited will not be for¬ 
feited where the errors found would 
have been sufllcient to change the 
result of the election if a contest 
had been instituted.—Petition of 
Montgomery Tp. Electors, 10 Pa. 
Dist. & Co. 726. 

70. Pa.—In re Opening Ballot Box¬ 
es and Counting Votes Cast in 
Second Precinct, Third Ward, Bor¬ 
ough of Steelton, 195 A. 466, 129 
Pa.Super. 302—^In re Opening of 
Ballot Box, Lower Alsace Tp., 32 
Berks Co.L.J. 171. 

71. Pa.—In re Primary Election, 6 
Pa,Dist. & Co. 501. 

20 C.J. p 256 note 61. 

72. Mich.—^Wheeler v. Coleman, 142 
N.W. 570, 176 Mich. 285. 

K.J.—McCoy V. Boyle, 16 A. 15, 51 
N.J.Law 53. 

73. N.J.—Seglie v. Ackerman, 100 
A. 860, 90 N.J.Law 118, affirmed 
102 A. 1054, 91 N.J.Daw 332. 

74. Mich.—^Wheeler v. Coleman, 142 
N.W. 670, 176 Mich. 285. 

7g. Pa.—^In re Parsons Borough 
Election Returns, 126 A. 350. 281 
Pa. 205—In re Primary Election, 
6 Pa.Dist. & Co. 601. 

Prima fade case 

A petition for recount is governed 
by the rule which requires a plain¬ 
tiff to -state in his declaration a 
prima facie case for recovery.—In 
re Keboch's Contested Election, 6 
Pa.Dlst. 637, 19 Pa.Co. 663—20 C.J. 
p 256 note 66. 


Beconnt usdess 

Where allegations of contestant’s 
petition showed that a recount would 
be useless, trial court was not re¬ 
quired to hear proof before entering 
an order denying a recourit.—^Burd 
V. Meadows, 124 S.W.2d 85. 276 Ky. 
306, followed in Melloan v. Meadows, 
124 ,S.W.2d 86, 276 Ky. 308. 
Petitions hdd snfflolent 
Ky.—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199—Burke v. Greer, 247 
S.W. 715, 197 Ky. 565. 

76. Mo.—State v. Spencer, 65 S. 
W. 981, 166 Mo. 271. 

77. Ky.—^Pace v. Reed, 128 S.W. 
891, 138 Ky. 605. 

78. Tenn.—Taylor v. Carr, 141 S. 
W. 745. 125 Tenn. 235, Ann.Cas. 
1913C 155. 

20 C.J. p 256 note 70. 

79 . Pa.—Huff’s Pet., 20 Pa,Dist. 
977. 

80. Ind.—State ex rel. Schrage v. 
Boyle, 190 N.E. 743, 206 Ind. 674 
—Layman v. Dixon, 314 N.E. 698, 
63 Ind.App. 501. 

81. Mich.—^Andrews v. Otsego' Coun¬ 
ty Prob. Judge, 41 N.W. 923, 74 
Mich. 278. 

82. Pa.—^Dalzell v. Campbell, 20 
Pa.Dist. 636. 

83. Pa.—In re Northampton County 
Contested Elections, 6 Pa.£Ast. 
160. 
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A petition for a recanvass of void ballots made 
on information and belief has been held not ju- 
risdictionally defective, even though it did not show 
the facts on which the belief was based.^^ It has 
also been held that a petition stating that petitioner 
has reason to believe that fraud or error has been 
committed by the election officers in counting and 
declaring the vote whereby the result has been 
changed is sufficient, although it does not state the 
facts on which petitioner bases his beliefs.^® 

Issues, proof, and variance. In recounting the 
ballots on the application of the contestant, the re¬ 
count should be confined to the grounds of contest 
alleged.S6 Where the petition or pleadings allege 
irregularities, fraud, or mistake as to some pre¬ 
cincts only, the recount is properly limited to those 
precincts specified.^^ A general allegation of er¬ 
rors, believed to exist in all the ballot boxes of a 
county, without specifying something against each 
is not sufficient to authorize an order for a recount 
of all of the ballot boxes in such county.^* 

§ 292. 'Proceedings on Recount 

Recount proceedings must be conducted as provided 
by statute, in some jurisdictions the proceedings are 
ministerial; in others, Judicial. The court retains Juris¬ 
diction and may make all necessary orders until the re¬ 
canvass is completed. 


Proceedings on recount must be conducted in ac¬ 
cordance . with governing statutory provisions,^® 
but mere irregularities on the part of officers con¬ 
ducting the recount may be disregarded.®® While 
the court in determining the wisdom of ordering 
the ballot box to be reopened may make a suitable 
inquiry of the officers who conducted the election 
and made the returns,®^ it is not required to do so 
and may permit a recount without preliminary ex¬ 
amination of such officials.®® The judges of the 
court conducting the recount may consult in pri¬ 
vate regarding doubtful ballots and other legal 
questions arising during the recount.®® In some 
jurisdictions the court need not preside at the re¬ 
count proceedings®^ and has been held without 
power to compel the canvassing board to permit the 
court to do the counting.®5 A court having juris¬ 
diction of the persons and subject matter in pro¬ 
ceedings for a recount may make during the prog¬ 
ress of the cause such orders as are prescribed by 
law and are necessary to the hearing and deter¬ 
mination of the matters at issue.®® The court un¬ 
der some statutes retains jurisdiction over the re¬ 
count proceedings until the recanvass has been com- 
pleted.®7 

The court’s inquiry should be confined to those 


84. N.T.—In re Gabelmann, 241 N. 
Y.S. 405, 136 Misc. 641. 

85. N.M.—Sandoval v. Madrid, 294 
P. 631, 35 N.M. 252. 

20 C.J. p 257 note 72. 

88 . Ky.—Bailey y. Hurst, 68 S.W. 
867. 113 Ky. 699, 24 Ky.L. 504. 

87. Kan.—Campbell v. Ramsey, 92 
P.2d 819, 823, 150 Kan. 368, citinir 
Corpus Juris. 

Mich.—Miner v. Beaurmann, 131 N. 
W. 388, 165 Mich. 672. 

88 . Md.-;-Leonard v. Woolford, 46 
A. 1025* 91 Md. 626. 

20 C.J. p 257 note 74. 

88 . Ohio.—Seidel v. Duncan, 18 Ohio 
N.P., N.S., 193. 

W.Va.—^Reynolds v. Board of Can¬ 
vassers of Harrison County, 188 
S.E. 229, 117 W.Va. 770. 

20 C.J. p 257 note 81. 

Presence of candidates 

Statutory requirement that can¬ 
didates be allowed to witness elec¬ 
tion recount is not violated by re- 
quirinff them and their representa¬ 
tives to remain outside rail, where 
candidate had every reasonable op¬ 
portunity to observe from outside 
of rail each ballot, to verify recount, 
and to see no mistakes were made. 
^Clancy v. Wallace, 193 NT.B. 546, 
288 Mass. 557. 

Xn Pennsylvania the court need 
not make its decision in recount 


proceedings within the time pre¬ 
scribed by other statutes for com¬ 
mencing an election contest nor, in 
every contingency, decide allegations 
of fraud or mistake within three 
days.—In re Hazleton City Mayor¬ 
alty Election, 151 A. 586, 301 Pa. 14. 

90. Ind.—Conley v. Hile, 193 N.E. 

95, 207 Ind. 488. 

Xiiberal construction. 

In absence of invasion of rights 
of parties, recount statutes will be 
liberally construed to accomplish 
their purpose of determining result 
of election as evidenced by leg;al 
ballots.—Conley v. Hile, supra. 

Blank ballots 

A statutory requirement that 
blank ballots be counted in recount 
proceedings was held mandatory in 
so far as it concerns the duty of 
election commissioners, but directo¬ 
ry as to the candidates; and the 
failure to comply with such stat¬ 
ute did not invalidate the recount. 
—Clancy v. Wallace, 193 N.E. 546, 
288 Mass. 557. 

Failure to attach cextlflcate 

Failure of election commissioners 
of a city to attach to petitions for 
recount certiflcate of number of 
names of subscribers which were 
names of registered voters was held 
not to* invalidate recount, where 
commissioners had properly deter-. 
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mined petitions were not defective. 
—Clancy v. Wallace, supra. 

91. Fla.—State ex rel. Milliner v. 
Smith, 144 So. 333, 107 Fla. 134. 

Pa.—In re Haverford Tp. Election. 
128 A. 499, 282 Pa. 504. 

92. Pa.—In re Haverford Tp. Elec¬ 
tion, supra. 

93. Pa.—In re Hazleton City Mayor¬ 
alty Election, 151 A. 586, 301 Pa. 
14. 

94b Pa.—In re Clinton Tp. Election, 
20 Pa.Dist. & Co. 530. 

20 C.J. p 257 note 81 [b]. 

95. Mont.—State ex rel. Peterson 
V. District Court of Ninth Judi¬ 
cial Dist. in and for Teton Coun¬ 
ty. 86 P.2d 403, 107 Mont. 482. 
9a Mo.—State ex rel. Phillips v. 
Barton, 254 S.W. 85. 300 Mo. 76. 

97. Mont.—State ex rel. Riley v. 
District Court of Second Judicial 
Dist. in and for Silver Bow Coun¬ 
ty, 64 P.2d 115, 103 Mont. 576. 
luterlooutozy order 
It has been held that an order by 
a court that ballot boxes be opened 
and the ballots recounted is inter¬ 
locutory only, and that the court 
may subsequently, during the prog¬ 
ress of the cause, set aside such 
order and reject the report of the 
recount.—Craft v. Davidson, 224 S. 
W. 1082, 189 Ky. 378. 



29 C.J. S. 


ELECTIONS 


§ 292 


subjects properly in question.^S Qn a recanvass 
of ballots, the court will not correct the mistakes 
of the electors^^ and can only review the errors 
made by the election inspectors.^ It has been held 
proper for a court acting as a computation board 
to consider questions as to whether ballots received 
by it should have been counted or were correctly 
totaled.2 Under some statutes the proceedings are 
regarded as ministerial,^ and the court or other 
body on whom power to order a recount is con¬ 
ferred has no authority to take evidence as to 
whether the ballot boxes have been tampered with,^ 
or to hear and determine questions of fraud or in- 
timidation,® or to determine judicially the legality 
of any ballot cast,® or to quash the proceeding be¬ 
cause of the absence of the clerks of election,*^ or 
to determine other matters beyond the scope of its 
duties.® Under other statutes, the court in re¬ 
count proceedings may exercise judicial functions,® 
as by determining whether fraud or substantial er¬ 


ror has been committed.^® It has been held im¬ 
proper in recount proceedings to review errors of 
law of the election officers, although made honest- 
ly.ii 

The court may in recount proceedings order the 
production of the ballot box and a retally of the 
ballots.^2 Under some statutes a recount cannot be 
had of the votes cast for a candidate in only some 
of the counties or voting units, but must be of all 
the ballots cast at the election for or against such 
candidate.^® It has also been held under some stat¬ 
utes that the court cannot exclude the entire vote 
cast at any polling place^^ or, unless fraud is shown, 
declare the vote of an entire election precinct null 
and void;i® but under other statutes a canvassing 
board must on a recount reject all ballots, even of 
an entire precinct, which have not been indorsed by 
the proper officials.^® A ballot should not be re¬ 
jected in recount proceedings where the rejection is 
based on testimony which the court should not have 


98- Conn.—Miner v. Marsh, 129 A. 

547, 102 Conn. 600. 

Party orgranization 
In recount proceedings to review 
election of two registrars required 
by statute to be of different political 
parties, court properly excluded 
evidence as to party organizations 
in town before and after election, 
presence of the party column on 
official ballot, in accordance with 
law, and matters which occurred at 
time of election, being only sub¬ 
jects properly and legally in ques¬ 
tioned.—Miner v. Marsh, supra. 

99. N.Y.—In re Gabelmann, 241 N. 
Y.S. 405, 136 Misc. 641. 

1. N.Y.—In re Gabelmann, supra. 

2. Pa.—Petition of Smith, 140 A 
854, 292 Pa. 140. 

m Montaiia 

(1) It was asserted that the court 
could advise the board of canvassers 
as to whether to count particular 
ballots.—State ex rel. Riley v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, 64 P. 
2d 115, 103 Mont. 576. 

(2) But in a later case it was held 
that the court could not impose its 
views on such board or act as ad¬ 
viser thereto.—State ex rel. Peter¬ 
son V. District Court of Ninth Ju¬ 
dicial Dist. in and for Teton County, 
86 P.2d 403, 107 Mont. 482. 

8. Ind.—State ex rel. Robertson v. 
Circuit Court of Lake County, 17 
N.E.2d 805, 215 Ind. 18—State ex 
rel. Lord v. Sullivan, 15 N.E:2d 
384, 214 Ind. 279, followed in State 
ex rel. Hoffman v. Sullivan, 15 N. 
B.2d 386, 214 Ind. 706—State ex 
rel. Schrage v. Boyle, 190 N.E. 743, 
206 Ind. 674. 

29 C.J.S.-27 


’N.M.—State v. Helmick, 294 P. 316, 
35 N.M. 219. 

20 C.J. p 257 note 82. 

4. N.J.—State v. Prambach, 47 N. 
J.Law 86. 

Powers and duties of canvassers 
see supra § 237. 

5. N.M.—State v. Helmick. 294 P. 
316, 36 N.M. 219. 

W.Va.—Reynolds v. Board of Can¬ 
vassers of Harrison County, 188 
S.E. 229, 117 W.Va. 770—State v. 
Parley, 126 S.E. 413, 97 W.Va. 695 
—State V. Claypool, 125 S.E. 810, 
97 W.Va. 670. 

8L N.J.—Kearns v. Edwards, Sup.. 
28 A. 723. 

7. N.M.—Sandoval v. Madrid, 294 
P. 631, 35 N.M. 252. 

Power to compel attendance 
However, a district judge who has 
ordered county clerk to summon 
election officials for recount has ju¬ 
dicial power to compel proper execu¬ 
tion of order by requiring their at¬ 
tendance.—Sandoval v. Madrid, su¬ 
pra. 

8i No anthoilty ^ 

(1) To inquire into the mjmner in 
which precinct officers were appoint¬ 
ed.—Reynolds v. Board of Canvass¬ 
ers of Harrison County, 188 S.E. 
229, 117 W.Va, 770—State v. Parley, 
126 S.B. 413, 97 W.Va. 696. 

(2) To annul certificates of re¬ 
count or to direct board of canvass¬ 
ers as to its subsequent duty.—State 
V. Helmick, 294 P. 316, 36 N.M. 219. 

%9. Pa.—^Edwards v. Prutzman, 165 
A 255, 108 Pa.Super. 184. 

10- Pa.—^Edwards v. Prutzman, su¬ 
pra. 

11. Mont.—State ex rel. Stone v. 
District Court of Ninth Judicial 
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Dist. in and for Glacier County, 63 
P.2d 147, 103 Mont. 515. 

In Pennsylvania 

(1) The rule stated in the text 
applied at one time under the stat¬ 
utes then in force.—^In re Plains Tp. 
Election Returns, 124 A 678, 280 
Pa. 520. 

(2) Whether as matter of law bal¬ 
lots marked in described manner 
should have been counted for certain 
persons was held to present a ques¬ 
tion for election contest and not for 
recount proceeding.—In re Parsons 
Borough Election Returns, 126 A. 
350, 281 Pa. 206. 

(3) But under later statutes the 
court in recount proceedings may 
correct erroneous, although honest, 
acts of election officers.—In re Haz¬ 
leton City Mayoralty Election, 151 A. 
586, 301 Pa. 14. 

12. Pa.—In re Haverford Tp. Elec¬ 
tion, 128 A. 499, 282 Pa. 504. 

20 C.J. p 261 note 65 [a]. 

Withdrawal by contested 
Where notice of contest demanded 
recount of votes in certain precincts 
and contestee demanded recount as' 
to remaining precincts, denial of con- 
testee’s motion to withdraw demand 
for recount in remaining precincts 
was held not error.—^Hanson v. Wal¬ 
ter, 259 N.W. 762, 65 N.D. 462. 

13. Ind.—State ex rel. Robertson v. 
Circuit Court of Lake County, 17 
N.E.2d 805, 215 Ind. 18. 

14. Pa.—Petition of Smith, 140 A 
854, 292 Pa. 140. 

15. Pa.—^In re Mount Oliver Ballots, 
7 Pa.Dist. & Co. 637, 74 Pittsb.Leg. 
J. 70. 

16. W.Va.—State v. Given, 136 S.E. 
772, 102 W.Va. 703. 
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received or regarded.^*^ A contestant who fails to 
get a majority at the official count and who still 
lacks a majority on a recount demanded by him 
cannot take the benefit of gains on the recount with¬ 
out the contestee also having the benefit of gains 
on the recount in his favor, merely because the con¬ 
testee did not ask for the recount.^® A party to an 
election contest is bound by his stipulation that par¬ 
ticular ballots should not be counted for either par¬ 
ty,and a party appealing to the ballots to over¬ 
come the returns is bound by the result of the re¬ 
count, at least where no infirmity in the ballots is 
disclosed.^® Where the integrity of the ballots has 
been destroyed, and the prima facie effect of the 
certificate of the election commissioners has been 
overcome by proof that the tally sheets on which 
the certificate was based had been tampered with, 
the court should proceed to ascertain the number 
of votes for each candidate from secondary evi¬ 
dence ,21 as from the tally sheets, poll books, and 
certificates which have not been tampered with, and 
from any other evidence tending to show the votes 
cast for each candidate .22 

Absent voters ballots. In recanvassing absentee 
ballots the court should eliminate those cast by 
voters not properly domiciled.Also, in counting 
ballots in an election contest the court should ex¬ 
amine and count legal absent voters’ ballots which 
have not been counted by the election officers.24 
Such absent voters’ ballots may be objected to at 
the time they are submitted to the court for any rea¬ 
son that would have been available as a cause for 
challenge if the ballot had been offered at the elec¬ 
tion polling place.25 To preserve the secrecy of 
absent voters’ ballots, the court may require them 
to be deposited in a ballot box set up in the court 
room.26 

Findings. In some jurisdictions the findings of 


fact of commissioners or a board in recount pro¬ 
ceedings are conclusive-^*^ 

§ 293. Certificate of Recount 

The certificate of recount is prima facie evidence 
of the facts stated. 

The certificate of a recount by the officers author¬ 
ized to make it is prima facie evidence of the facts 
therein stated,28 and constitutes the basis on which 
the court is to act.28 However, a recount certifi¬ 
cate does not constitute a declaration of the election 
of a candidate.20 

§ 294. Second Recount 

The court may order a second recount, but only if 
a sufficient reason is shown. 

Although the court, on just cause shown, may or¬ 
der a second recount in a contested election case,8i 
a second or further recount should not ordinarily be 
granted to a candidate,82 particularly to a candidate 
at whose instance or in whose presence the former 
recount was conducted.8S It is proper to refuse 
a second recount on a motion supported merely by 
affidavits alleging that affiants are informed and 
believe that the ballots have been changed since 
the official count,8 4 or where it is apparent that the 
result would not be changed.85 

§ 295. Inspection of Ballots 

Inspection of ballots and voting machines may be 
had In the reasonable discretion of the court where au¬ 
thorized by statute. Ordinarily, closeness of the vote 
coupled with discrepancies or irregularities in the count 
warrants such relief. 

In the absence of statutory authority a contest¬ 
ant is not entitled to an order directing the opening 
of a voting machine or ballot box, or the examina¬ 
tion of voting machines and the votes cast there- 


17. Ky.—^Austin v. Anderson, 132 S. 
'W.2d 56, 279 Ky. 742. 

18. Ky.—^Preston v. Price, 85 S.W. 
1183, 27 Ky.L. 588. 

Mo.—^Phelps V. Fenix, 134 S.W.2d 84, 
345 Mo. 440. 

19. Ill.—^McCreery v. Bumsmier, 127 
N.E, 171, 293 IlL 43. 

20. Ky.—Conley v. Rice, 67 S.W.2d 
478, 252 Ky. 370. 

W.Va.—State v. Given, 136 S.B. 772, 
102 W.Va. 708. 

21. Ark.—^Dodd v. Gower, 62 S.W. 
2d 1, 187 Ark. 717. 

22. Ark.—Dodd v. Gower, supra. 

23. N.T.—^Limburg v. Snyder, 1 N. 
Y.S.2d 741, 253 App.Div. 844, af¬ 
firmed 14 N.E.2d 822, 277 N.T. 
726. 


24- Ind,--Vlncent v. Sims. 191 N.E. 
150, 207 Ind. 47. 

25. Ind.—^Vincent v. Sims, supra. 

28. Ind,—^Vincent v. Sims, supra. 
27- N.H.—Wheeler v. Grimes, 13 A 
2d 473, 91 N.H. 49. 

Pa.—^In re Clinton Tp. Election, 20 
Pa.Dist. & Co. 530. 

28. N.M.—^Madrid v. Sandoval, 13 P. 
2d 877, 36 N.M. 274. 

20 C.J. p 257 note 87. 

29. Mo.—^Nash v. Craigr, 36 S.W. 
1001, 134 Mo. 347. 

30. Ind.—State ex rel. Schragre v. 
Boyle, 190 N.E. 743, 206 Ind. 674. 

New election certifleate after recount 
A statute providing for a new cer¬ 
tificate of election pursuant to re¬ 
count was held inapplicable to the 
office of district judge.—State ex rel. 


Riley v. District Court of Second Ju¬ 
dicial Dist. in and for Silver Bow 
County, 64 P.2d 116, 103 Mont. 576. 

31. Cal.—Bvarts v. Weise, 168 P. 
122, 176 Cal. 218, 222. 

20 C.J. p 257 note 90. 

32. W.Va.—State v. Board of Can¬ 
vassers of Berkeley County, 168 
S.E. 793, 113 W.Va. 498—State v. 
Board of Canvassers of Raleigh 
County, 136 S.B. 266, 267, 102 W.Va. 
696. 

33. W.Va.—State v. McComas, 126 
S.B. 816, 97 W.Va. 664. 

34. Mo.—Sone v. Williams, 32 S'.W, 
1016, 130 Mo. 630. 

35. Mo.—Hope v. Plentge, 41 S.W. 
1002 , 140 Mo. 390. 47 L.R.A 806. 
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on.^® In some jurisdictions the court may, under 
applicable statutes, issue an order permitting- the 
ballot boxes or voting machines to be opened and 
their contents examined.37 It has been held that 
the court may compel or enjoin the opening of the 
ballot boxes where a statute gives it authority to 
order a recount.The purpose of the examina¬ 
tion under some statutes .is to permit the defeated 
candidate to determine whether he has any grounds 
for a contest and to prepare his evidence for use 
in a subsequent legal proceeding, such as an elec¬ 
tion contest;®^ but such statutes have been con¬ 
strued as not confined in their application to only 
those cases in which an action in the nature of a 
quo warranto has been or is about to be com¬ 
menced.^® A motion for a judicial examination 
pursuant to such statutes should not be denied 
merely because other statutes permit, on the show¬ 
ing of a discrepancy, an administrative examina¬ 
tion of voting machines by a board of canvassers, 
and a recanvass of the vote registered on the ma- 
chines.^i Under a statute permitting the examina¬ 
tion of voting machines, the examination need not 


§ 295 

be limited to a mere visual inspection of the figures 
shown thereon but may include, under proper 
safeguards, a mechanical examination of the ma- 
chines.*^^ Under some statutes the courts have pow¬ 
er to permit the inspection and copying of partic¬ 
ular papers and records relating to a contested elec- 
tion.45 On an application to correct discrepancies 
appearing on voting machines, the court cannot 
disfranchise voters or act on conjecture,^^ although 
it may act on logical inferences based on human 
probabilities.'^^ 

A contestant does not ordinarily have any abso¬ 
lute right to have ballot boxes opened or voting 
machines examined and the granting of an appli¬ 
cation for such relief usually rests in the court’s 
discretion.'^® However, such discretion should not 
be exercised arbitrarily or capriciously, but reason¬ 
ably and with due regard to the facts and the pub¬ 
lic welfare.^7 xhg courts should be slow in open¬ 
ing ballot boxes or voting machines, particularly 
for an idle examination of matters satisfactorily 
covered by the election returns,^® and the discre- 


36. N.T.—^In re Barrett, 202 N.T.S. 
20, 121 Misc. 735, reversed on oth¬ 
er g^rounds 204 N.Y.S. 705, 209 App. 
Div. 217. 

20 C.J. p 258 note 96. 

37. N.Y.—^Application of Dolen, 231 
N.Y.S. 617, 225 App.Div. 78—In 
re Barrett, 204 N.Y.S. 705, 209 App. 
Div. 217, reversing 202 N.T.S. 20, 
121 Misc. 735. 

Pa.— ^in re Hughestown’s Election, 
8 Pa.Dist. & Co. 110. 

20 C.J. p 257 note 94. 

38. Pa.—^Dalzell v. Campbell, 20 Pa. 
Dist. 636. 

39- N.Y.—^In re Barrett, 204 N.Y.S. 
705, 209 App.Div. 217, reversing 
202 N.Y.S. 20, 121 Misc. 736—^In re 
Goldin, 12 N.T.S.2d 481, 171 Misc. 
759 ^ 7 S 1 —^Petition of Gordon, 8 
N.Y.S.2d 586, 169 Misc. 730—In re 
Kernochan, 269 N.Y.S. 393, 149 
Misc. 814. 

20 C.J. p 257 note 94 [a] (1). 
Becanvass or recount 

The examination of ballots by a 
candidate is not a step in the recan¬ 
vass or recount of the ballots, nor 
does it have a direct effect on the 
result of the election.—^In re Barrett, 
204 N.Y.S. 705, 209 App.Div. 217, re¬ 
versing 202 N.Y.S. 20, 121 Misc. 735— 
In re Goldin, 12 N.Y.S.2d 481. 171 
Misc. 759, 761. 

4a N.Y.—In re Barrett, 204 N.Y.S. 
705, 209 App.Div. 217, reversing 202 
N.Y.S. 20, 121 Misc. 735. 

20 C.J. P 257 note 94 [a]. 

41. N.Y.—^In re Barrett, supra—^In 
re Carson, 299 N.Y.S. 978, 164 Misc. 
945, afdrmed 4 N.Y.S.2d 289, 254 


App.Div. 801—^In re Wilber, 225 N. 
Y.S. 622, 131 Misc. 2. 

Opening of voting machines by can¬ 
vassers see supra § 237. 

42. N.Y.—^In re Carson, 4 N.Y.S.2d 
289, 254 App.Div. 801, affirming 299 
N.Y.S. 978, 164 Misc. 945, and ap¬ 
peal granted 17 N.E.2d 111, 278 N. 
Y. 737. 

Bights of canvassers on examination 
Where mechanical examination of 
voting machine by a candidate was 
ordered, it was also ordered that the 
board of canvassers be permitted to 
recanvass result appearing on ma¬ 
chine prior to mechanical examina¬ 
tion and to make statutory examina¬ 
tion and test of machine following 
mechanical examination.—In re Car< 
son, 299 N.Y.S. 978, 164 Misc. 945, 
affirmed 4 N.Y.S.2d 289, 254 App.Div. 
801. 

43-" Pa.—^In re Allegheny County 
Election, 171 A. 694, 314 Pa. 183. 
Time of Inspection 

(1) Court of common pleas Is not 
required to withhold from interested 
parties right of seeing election rec¬ 
ords which are in the custody of 
court’s prothonotary until prothono- 
tary is subpoenaed to produce rec¬ 
ords on trial of contested election 
case.—^In re Allegheny. County Elec¬ 
tion, supra. 

(2) An inspection of the signa¬ 
tures of the voters as contained in 
the poll books and a comparison of 
such signatures with those contained 
in signature copy registers has been 
held not permissible in advance of 
the trial of an election contest— 
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Cles T. Moore, 195 A. 630, 119 N.T. 
Law 215. 

44. N.Y.—In re Creedon, 189 N.!!?. 
773, 264 N.Y. 40, affirming 268 N. 
Y.S. 377, 239 App.Div. 692. 

45. N.Y.—In re Creedon, supra. 

46. Colo.—Boger v. Smith. 238 P. 57, 
77 Colo. 475. 

N.Y.—In re Inselbuch, 194 N.B. 68, 
266 N.Y. 165, affirming 276 N.Y.S. 
479, 243 App.Div. 554, reargument 
denied 278 N.Y.S. 732, 243 App.Div. 
555—^Application of Dolen, 231 N.Y. 
S. 617, 225 App.Div. 78—In re Bar¬ 
rett, 204 N.Y.S. 705, 209 App.Div. 
217, reversing 202 N.Y.S. 20, 121 
Misc. 735—Petition of Grordon, 8 
N.Y.S.2d 586, 169 Misc. 730—In re 
Carson, 299 N.Y.S. 978, 164 Misc. 
945, affirmed 4 N.Y.S.2d 289, 254 
App.Div. 801. 

Pa.—In re Election Contest for Office 
of Burgess of Borough of Ellwood 
City, 133 A. 379, 286 Pa. 257—In re 
Opening the Ballot Box, 46 Dauph. 
Co. 120—In re Opening Ballot Box, 
46 Dauph.Co. 119. 

ConstmotioxL 

Such provisions should not be so 
strictly construed as not to allow 
an examination except on strict 
proof of facts which make an exami¬ 
nation imperative.—^In re Wilber, 
225 N.Y.S. 622, 131 Misc. 2. 

47. N.Y.—In re Wilber, 225 N.Y.S. 
622, 131 Misc. 2. 

48. La.—^Landry v. Ozenne, 195 So. 
14, 194 La. 853. 

]Sr.T.—In re Barrett 204 N.Y.S. 705, 
209 App.Div. 217, reversing 202 
N.Y.S. 20, 121 Misc. 735. 
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tion of the court should not be exercised to permit 
an examination of the voting machines merely for 
the asking.^9 The examination of voting machines 
should be granted when it reasonably appears that 
errors possibly affecting the result have occurred.^^^ 
Usually the examination of voting machines will 
be granted only if the outcome of the election seems 
to be close enough to provide a useful purpose for 
the examination,51 hut an examination of ballots 
need not be refused solely because of an apparent 
defeat by a large margin.52 The court should ex¬ 
ercise its discretion so as to permit an examination 
of voting machines, an inspection of the vote re¬ 
corded thereon, and a comparison of the result re¬ 
corded on the machine with the figures shown on 
the canvass sheets where closeness of the vote is 
coupled with some evidence of discrepancies.®^ An 
examination of ballots or voting machines may be 
allowed for irregularities in the count or canvass,®^ 
such as failure to follow statutory requirements as 
to rechecking or verifying the figures on the ma¬ 
chines.®® A claim that the levers on some voting 
machines stuck thereby causing delay which dis¬ 
franchised some voters has been held to furnish no 
basis for an examination of the machines.®® An 
application to examine ballots will be refused where 
the irregularities constituting the basis of the ap¬ 
plication are entirely unsubstantial,or where the 
examination would be futile because of a failure to - 


preserve the ballots in accordance with the law.®® 

Preservation of secrecy of ballot. The secrecy 
of the ballot is not violated by a statute providing 
that in an impending contest the ballots may be 
opened for correction by the court,®® or that they 
may be examined by the board of county commis¬ 
sioners.®® Under some constitutional and statutory 
provisions it has been held that, where an election 
is contested for fraud, the ballots may be counted, 
compared with the list of voters so as to identify 
and connect the voter with the ballot alleged to be 
fraudulent, and the result of the comparison certi¬ 
fied to the court,®! and such comparison may be 
made in the presence of the parties or their attor- 
neys.®2 a party to an election contest is not entitled 
to break the seal on a ballot to ascertain its num¬ 
ber and investigate how the elector voted where 
evidence of the elector as to how he voted would be 
inadmissible on the trial of a contest of such elec¬ 
tion.®® A motion to quash the return is an appro¬ 
priate remedy to raise the question of whether a 
clerk’s return in response to an order directing 
him to examine and count ballots and to compare 
them with the list of voters violated a constitutional 
provision protecting the secrecy of the ballot.®^ 

Proceedings. The court will not cause a ballot 
box to be opened and the ballots therein examined 
unless there has been a compliance with governing 
statutory requirements®® and the application alleges 


UBt of voters 

The court's refusal to open ballot 
boxes and withdraw list of voters 
furnished to election judges was held 
not error in view of other data avail¬ 
able to contestants.—^Texas Public 
Utilities Corporation v. Holland, Tex. 
Civ.App., 123 S.W.2d 1028, error dis¬ 
missed. 

' 49. N.T.—^Application of Dolen, 231 
N.Y.S. 617, 225 App.Div. 78. 

Sa N.T.—In re Wilber, 225 N.T.S. 
622, 131 Misc. 2. 

Same instaiLces as examinatios. of 
ballots 

Under some statutes an examina¬ 
tion of voting machines is authorized 
in the same instances in which an 
examination of the contents of bal¬ 
lot boxes may be had.—In re Barrett, 
204 N.Y.S. 705, 209 App.Div. 217. re¬ 
versing 202 N.Y.S. 20, 121 Misc. 735. 

51. N.Y.—Petition of Gordon, 8 N. 
Y.S.2d 586, 169 Misc. 730. 

52. N.Y.—In re Goldin, 12 N.Y.S.2d 
481, 171 Misc. 759, 761. 

53. N.Y.—^Application of Dolen, 231 
N.Y.S. 617, 225 App.Div. 78. 

54. N.Y.—^In re Inselbuch, 276 N.Y. 
S. 479, 243 App.Div. 554, reargu¬ 
ment denied 278 N.Y.S. 732, 243 
App.Dlv. 655, and affirmed 194 N. 


B. 68, 266 N.Y. 166—In re Goldin, 
12 N.Y.S.2d 481, 171 Misc. 759, 761. 

55. N.Y.—In re Wilber, 225 N.Y.S. 
622, 131 Misc. 2. 

56. N.Y.—In re Wilber, supra. 

57. N.Y.—In re Sweeney, 226 N.Y.S. 
651, 222 App.Div. 849. 

58. N.Y.—In re Sweeney, supra. 
Necessity of proper preservation 

(1) The court may examine the 
contents of ballot boxes if a legal 
ground of contest is duly alleged 
and the ballots and boxes have been 
properly preserved.—^Parmer v. Car- 

I son, 148 So. 557, 110 Pla. 245. 

(2) The fact that election boards 
failed to put the ballots in a proper 
container was held not to deprive 
court in election contest of right to 
examine ballots, where evidence was 
sufficient to show prima facie that 
ballots were the ones which had been 
voted and counted.—^Vincent v. Sims, 
191 N.E. 150, 207 Ind. 47. 

(3) Where ballot box was sealed, 
left in office of clerk for a time, and 
then deposited in vault open to the 
public, but evidence indicated that it 
was not tampered with, permitting 
the box to be opened and ballots 
therein inspected was not error.— 
Bell V. Guenard, 195 So. 604, 194 La. 
956. 


59. Ill.—^People v. Lueders, 109 N.E. 
1028, 269 Ill. 205. 

20 C.J. p 254 note 30. 

60. N.M.—^Hyde v. Bryan, 174 P. 419, 
24 N.M. 457. 

61. Mo.—Gantt v. Brown, 142 S.W. 
422, 238 Mo. 560. 

20 CJ. p 264 note 32. 

Charges not reqnlrlng dlsclosnre 
Where the charges made do not 
require the disclosure of the vote of 
any particular voter, an order per¬ 
mitting an examination and compari¬ 
son of the ballots and poll books is 
properly limited by prohibiting such 
disclosure.—Phelps v. Penix, 134 S. 
W.2d 84, 345 Mo. 440. 

I 62. Mo.—Gantt v. Brown, 142 S.W. 
422, 238 Mo. 560, overruling in ef¬ 
fect State V. Hough, 91 S.W. 905, 
193 Mo. 615. 

63. N.M.—Gallegos v. Miera, 215 P. 
968, 28 N.M. 565. 

64. Mo.—State ex rel. Bloker v. 
Byrd, 237 S.W. 166, 208 Mo.App. 
514. 

65. Ga.—^McDonald v. De La Per- 
riere, 172 S.E. 1, 178 Ga. 64. 

Pa.—^In re Hughestown Election, 8 
Pa.Dist. & Co. 110. 
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the proper facts.^® Statutory provisions permit¬ 
ting an examination of ballots or voting machines 
by a candidate or his agent have been held not to 
give the court authority to direct such an examina¬ 
tion at -the instance of a voter.®^ Where a prima 
facie case establishing the right to an examination 
of ballots would be made out by the substantiation 
of allegations seeking such relief, the court will 
take proof on the matters alleged even though the 
allegations are made on information and belief.®^ 
Testimony that a deciding ballot was absolutely il¬ 
legible has been held to constitute sufficient prelim¬ 
inary proof and a proper foundation for opening 
the ballot box and examining the ballots.®^ Under 
some statutes the opening of ballot boxes and the 
examination of their contents has been held permis¬ 
sible without preliminary proof of misconduct, 
fraud, or error.'^O An application to examine vot¬ 
ing machines may be granted as to some machines 
and denied as to others depending on the facts dis- 


closedJi Where the contestee, after the ballot box¬ 
es of certain districts of a ward have been opened, 
asks that the ballot boxes of the remaining districts 
be opened he thereby waives his right to object to 
the original order.72 On an application for an or¬ 
der directing a board of canvassers to correct er¬ 
rors in its canvass and declaring the election void, 
an examination by the court of questioned ballots 
is unnecessary where there is no dispute as to such 
ballots.73 The court may require that the expense 
incident to the examination of ballots be borne by 
the party petitioning therefor and may also require 
the deposit of a sum of money to secure payment 
of such expense.74 It is proper to direct that the 
examination of ballots be held under the supervi¬ 
sion of the election officials, in the presence of rep¬ 
resentatives of the candidates, and under such regu¬ 
lations as will secure the ballots from losses, im¬ 
pairment, or change.75 


J. PROCEEDINGS BEFORE TRIAL OR HEARING 


§ 296. Abatement on Death of Party 

In the absence of statute the contestee’s death causes 
abatement. The contestant's death causes abatement In 
some jurisdictions but not In others. 

Unless otherwise provided by statute, a contested 
election case abates on the death of the contestee.76 
In some jurisdictions, such a proceeding also abates 
on the death of the contestant,77 but in others it 
does not,78 

§ 297. Resignation or Disclaimer by Con¬ 
testee 

Resignation of contestee before Institution of contest 
proceedings Is ground for dismissal of the proceedings. 


The petition to contest an election should be dis¬ 
missed where it appears that the contestee resigned 
before the institution of the contest proceedings. 79 

§ 298. Continuance 

While a continuance should not ordinarily be granted 
In a contested election case, It may be allowed where jus¬ 
tice so requires. An unauthorized continuance works a 
discontinuance of the proceedings. 

It being the intention of the election laws that 
election contests should be determined as speedily 
as possible, the summary nature of the proceedings 
will ordinarily prevent the exercise of the general 


66 . Pa.—^In re Hughestown Election, 
supra. 

67- N.T.—^Petition of Gordon, 8 N.T. 

S. 2d 586, 169 Misc. 730. 

68 . N.T.—In re Goldin, 12 N.T.S. 
2d 481, 171 Misc. 769, 761. 

69. Colo.—^Winters v. Pacheco, 292 
P. 1061, 88 Colo. 106. 

70. N.T.—People v. McClellan, 84 I^. 
E. 68, 191 N.T. 341, reversing 108 
N.Y.S. 765, 124 App.Div. 215—Mat¬ 
ter of Whitman, 173 N.Y.S. 168, 185 
App.Div. 228, affirmed 121 N.E. 
485, 225 N.Y. 21. 

20 C.J. p 258 note 95. 

71. N.T.—In re Kernochan, 269 N. 

T. S. 293, 149 Misc. 814. 

72. Pa.—^Pfaff V. Bacon, 95 A. 71, 
249 Pa. 297. 


74. N.T.—In re Goldin, 12 N.Y.S.2d 
481, 171 Misc. 769, 761. 

75. N.T.—^In re Goldin, supra, 

20 C.J. p 257 note 94 [f] (2). 

76. Ala.—^Hargett v. Parrish, 21 So. 
993, 114 Ala. 515. 

(1) Under a statute so providing 
an election contest does not abate 
on the death of the contestee; and 
such statute was held applicable 
to a contest commenced before the 
effective date of the statute where 
the contestee died after such date.— 
McKinley v. McIntyre, 196 N.E. 506, 
360 Ill. 382. 

(2) Prior to the statute the death 
of the contestee caused the contest 
proceedings to abate, even where an¬ 
other unsuccessful candidate had 
been joined in the proceedings.—^Peo¬ 
ple V, Taylor, 174 N.E. 59, 342 Ill. 
88 —Olson v. Scully, 129 N.E. 841, 296 
Ill. 418. 

77. Mo.—Gantt v. Brown, 149 S.W. 
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644, 244 Mo. 271, Ann.Cas.l913D 
1283. 

20 C.jr. p 238 note 41. 

78. Ala.—^Hargett v. Parrish, 21 So. 
993, 114 Ala. 515. 

Cal.—Snibley v. Palmtag, 59 P. 200, 
127 Cal. 31. 

20 C.jr. p 238 note 42. 

In contested election fox governor 
and lieutenant governor where the 
contestant .for the office of governor 
dies pending the contest, the con¬ 
testant for the office of lieutenant 
governor may continue the govern¬ 
orship contest for his own benefit, 
as the lieutenant governor, on the 
death of the governor, succeeds to 
that office.—Taylor v. Beckham, 56 
S.W. 177, 108 Ky. 278, 21 Ky.L. 1735, 
94 Am.S.R. 357, 49 L.R.A, 258, writ 
of error dismissed 20 S.Ct. 890, 178 

U.S. 648, 44 L.Ed. 1187. 

79. Ill.—Holt V. Willett, 96 N.E. 848, 
252 Ill. 233, Ann.Cas.l912D 264— 
Rafferty v. McGowan, 27 N.E. 194, 
186 lU. 620. 


73. N.T.—Application of Schoonmak- 
er, 20 N.T.S.2d 901, 174 Misc. 461. 
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discretionary power of granting continuances pos¬ 
sessed by courts in civil actions.*® A continuance, 
however, may be allowed where it is apparent that 
the ends of justice will thereby be subserved.*^ 
There is no abuse of discretion in denying a con¬ 
tinuance where the application does not disclose the 
time desired or what applicant could prove if the 
• time were extended.*^ An unauthorized continu¬ 
ance will work a discontinuance of the proceed¬ 
ing;** and while, according to some authorities, 
jurisdiction is not lost by a continuance of the pro¬ 
ceeding beyond the time fixed by statute,*^ accord¬ 
ing to others, where the statute authorizes adjourn¬ 
ment from time to time, not exceeding a certain 
number of days in all, a continuance beyond the 
time authorized by statute will work a discontinu¬ 
ance,** unless such continuance was had by stipu¬ 
lation of the parties.** 

§ 299. Discontinuance or Dismissal 

Ordinarily, an election contest cannot be voluntarily 
dismissed except where it is an adversary proceeding, In 
which case the contestant may dismiss if the answer asks 
no affirmative relief. 

It has been held that in view of the public inter¬ 
ests involved in an election contest, a party there¬ 
to does not have the right ordinarily prevailing in 
private litigation of abandoning any phase of his 
case before judgment or of discontinuing* the pro¬ 
ceeding pending trial on the issues joined,**^ par¬ 
ticularly if relief has been sought by quo warranto 
or by information in the nature of quo warranto;** 


and in such case the action is in no legal sense un¬ 
der the control of the relator.** On the other hand, 
where the contest is purely an adversary proceed¬ 
ing, it has been held that the contestant has the 
same liberty to dismiss as in other civil actions,*® 
at least where the answer is substantially a general 
denial claiming no affirmative relief.*^ Where vol¬ 
untary dismissal has been allowed, the court is with¬ 
out jurisdiction until the dismissal is set aside to 
allow another party to intervene,** and the court 
has no authority to set the dismissal aside without 
notice to the contestant.** According to some au¬ 
thorities a dismissal by the contestant after issue 
joined, over the objection of the contestee, will not 
bar another contest depending on the same facts.*4 
It has been held that if the contestant is allowed to 
discontinue his suit, he cannot thereafter renew the 
action after a commission has been issued to his 
opponent,** but it seems that this rule does not ap¬ 
ply if dismissal is made before the contestee has 
made any appearance in the action.** 

An involuntary dismissal of a petition for a re¬ 
count has been held error where the court had ju¬ 
risdiction of the subject matter and of the person, 
notwithstanding a petition for a recount was prop¬ 
erly dismissed.*^ It has been held that an ordinary 
could grant a motion to dismiss a petition for a 
contest where the petition set out no valid ground 
of contest.** 

Resignation of contestee as ground for dismissal 
see supra § 297. 


80. S.C.—state v. State Bd. of Can¬ 
vassers, 8S S.E. 81. 101 S.C. 513. 

20 C.J. p 258 note 98. 

Dismissal after refusal of oontinn- 
axLCe 

An election contest is properly- 
dismissed where the contestant re¬ 
fuses to offer any evidence or prose¬ 
cute the cause on the ground that 
his motion for a continuance has 
been pverruled.—^Maupin v. King, 
Tex.Civ.App., 25 S.W.2d 153, error 
dismissed. 

81. Mont.—Curry v. McCaffery, 131 
P. 673, 47 Mont. 191. 

20 C.J. p 258 note 1. 

ContlniiaiLce to .effect service 
It was held proper to continue the 
trial of an election contest to per¬ 
mit service of the notice of contest; 
and the court could then order a sec¬ 
ond notice served even though the 
adjourned date was past the time 
when the date originally set for a 
hearing was required to fall.—^Marsh 


V. Huffman, 202 N.W. 581, 199 Iowa 
788. 

82. Ky.—Allen v. Haddix, 198 S.W. 
1156, 1^8 Ky. 389. 

83. Cal.—^Keller v. Chapman, 34 Cal. 
635. 

84. Cal,—^Falltrick v. Sullivan, 51 P. 
947, 119 Cal. 613. 

20 C.J. p 258 note 4. 

85. Ind.—^English v. Dickey, 27 N. 
B. 495, 128 Ind. 174, 13 L.R.A. 40, 

86. Colo.—^Nicholls V. Barrick, 62 P. 
202, 27 Colo. 432. 

187. Ark.—Horne v. Pish, 127 S.W.2d 
623, 198 Ark. 79. 

88 . Ala.—^Ex parte Hartwell, 188 So. 
891, 895, 238 Ala. 62, citing Corpus 
Juris. 

20 C.J. p 258 note 9. 

88 . Cal.—^People v. Holden, 28 Cal. 

■ 123. 

Mo.—^Miles V. Macon, 188 S.W. 313, 
193 Mo.App. 306. 

20 C.J. p 258 note 8. 


90. Hawaii.—^Bright v. Fern, 20 
Hawaii 325. 

Neb.—^Moore v. Waddington, 96 N.W. 
279, 69 Neb. 615. 

91. Minn.—State v. Waseca, 133 N. 
W. 67, 116 Minn. 40. 

92. Neb.—Moore v. Waddington, 96 
N.W. 279, 69 Neb. 615. 

93. Neb.—^Moore v. Waddington, su¬ 
pra. 

94. Colo.—Vigil V. Garcia, 87 P. 543, 
36 Colo. 430. 

^5. La.—^Borgstede v. Clarke, 5 La. 
Ann. 291. 

90. Cal.—^Lord v. Dunster, 21 P. 865, 
79 Cal. 477. 

97. Ind.—Slinkard v. Hunter, 199 N. 
E. 560, 209 Ind. 475. 

98. Ga.—West v. Lewis, 4 S.E.2d 
171, 188 Ga. 437—^Norwood v. Pee¬ 
ples, 122 S.E. 618, 158 Ga. 162. 
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§ 300. Trial 

Election contests should be heard In the time and 
manner prescribed by statute. Particular issues have 
been held to present questions of law, or fact, or mixed 
questions of law and fact. The court should make suffi¬ 
cient findings on all material issues. 

Election contests may and should be heard at the 
times and in the manner set forth in applicable stat¬ 
utory provisions.^® Statutes requiring contested 
election cases to be heard at the next term of court 
after the election but not prohibiting the trial at a 
later date will be deemed directory only, and will 
not prevent a trial at a subsequent term.1 After 
the trial is entered on in an election contest, the 
court may exercise its discretion as to prolonging 
the hearing or adjourning over.2 The court in an 
election contest may exercise a reasonable discretion 
as to the order of proof® and as to an extension of 
time for the taking of evidence.^ Thus the trial court 
may open the case for further evidence even after 
a recount has been had, or its decision orally an¬ 
nounced, or the proof closed;® but a refusal to re¬ 
open a contested election case after submission and 
announcement of decision for a recount is not er¬ 
ror,® and, after both parties to an election contest 
have rested, the contestant cannot enlarge his caus¬ 


es of contest by investigating ballots not previously 
complained of.^ Dilatory tactics should not be al¬ 
lowed to delay trials in election contest cases.® 
Although the scope of the court’s inquiry should not 
be circumscribed by technical rules,® nevertheless 
an election contest must be determined under the 
statutory provisions relating to such contests and 
the court’s investigation limited to the subjects spec¬ 
ified in such provisions.^® The trial court should 
determine the results of the election on the evidence 
before it.^^ In a hearing on a contested election the 
court or jury determining the facts may consider 
and determine the credibility of witnesses.^® 

In some jurisdictions, election contests are tried 
as ordinary suits in others, an election contest is 
not a civil suit and the trial judge has a wide dis¬ 
cretion in the conduct of the proceedings.^^ Under 
some statutes, after the petition to contest an elec¬ 
tion is filed, the case is triable in like manner as 
cases in chancery.^® When the practice as to the 
hearing of election contests is not regulated by stat¬ 
ute, the court having jurisdiction of the case may 
adopt its own practice.^® The court may require 
the presence of inspectors, clerks, or other persons 
in determining the integrity of the ballot boxes and 


99. Ill.—Clarke v. Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

Ky.—^Buten v. Clark, 289 S.W. 677, 
217 Ky. 436. 

20 C.J. p 259 notes 20, 21. 

Riffht to Jury trial see the C.J.S. 
title Juries §§ 51, 68, also 20 C.J. 
p 260 notes 37-46 and 35 C.J. p 
178 note 66-p 179 note 42. 
Completion of oontestee’s proof 
Under a statute requiring the con- 
testee in an election contest to com¬ 
plete his proof within a specified 
time after completion of the con¬ 
testant’s proof, the time for the con- 
testee to complete his proof has been 
held to commence running from the 
last day on which the contestant 
could have taken proof and not from 
the last day on which he actually did 
take proof.—Siler v. Brown, 284 S. 
W. 997, 216 Ky. 199. 

1. Ark.—Williams v. Buchanan, 110 
S.W. 1024, 86 Ark. 259. 

20 C.J. p 259 notes 23, 24. 

2 . Ala.—Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Griff V. Jernigan, 181 So. 299, 236 
Ala. 107. 

3. Mont.—^Dubie v. Batani, 37 P.2d 
662, 97 Mont. 468. 

4. Ky.—^Land v. .Land, 50 S.W.2d 
518^ 244 Ky. 126. 


ExfreoLslon not requested 
Where contestant did not ask time 
to secure attendance of certain vot¬ 
ers after learning they were not 
available, trial court was held Justi¬ 
fied in holding their votes legal.— 
Kay V. Strobeck, 254 P. 150, 81 Colo. 
144. 

5. Ill.—Boland v. City of La Salle, 
19 N.B.’2d 177, 370 Ill. 387—Brels- 
ford V. Community High School 
List. No. 36 of Pulaski County, 159 
N.B. 237, 328 Ill. 27. 

Kan.—Campbell v.’ Ramsey, 92 P.2d 
819, 150 Kan. 368. 

20 C.J. p 259 note 21 [a] (2). 
Discretion' held not abused 

(1) In permitting witness to tes¬ 
tify, after both sides had rested, 
concerning how she had voted.—^Bo¬ 
land V. City of La Salle. 19 N.E.2d 
177, 370 Ill. 387. 

(2) In denying motion to reopen 
an election contest for the introduc¬ 
tion of additional testimony, where 
the motion was made after the cause 
hsLd been submitted and after the 
court had indicated what its decision 
would be.—^Flowers v. Kellar, 153 N. 
E. 351, 322 Ill. 265. 

6 » Nev.—Sweeney v. HJul, 48 P. 

1036, 49 P. 169, 23 Nev. 409. 

7. Kan.—^Hooper v. McNaughton, 
214 P. 613, 113 Kan. 405. 

20 C.J. p 259 note 21 [a] (1). i 


Tex.—^Wendover v. Tobin, Civ. 
App., 261 S.W. 434. 

9. Kan.—Campbell v. Ramsey, 92 P. 
2d 819, 150 Kan. 368. 

10 . Tex.—Schrock v. Hylton, Civ. 
App., 133 S.W.2d 175. 

11 . Ill.—Boland v. City of La Salle. 
19 N.B.2d 177, 370 Ill. 387. 

12 . Ohio.—^Dittrick v. Kelly, 20 Ohio 
N.P., N.S., 86, affirmed 7 Ohio 
App. 363, 28 Ohio Cir.Ct.N.S., 209, 
29 Ohio Cir.Dec. 73. 

Tex.—^Ex parte Henry, 126 S.W.2d 1, 
132 Tex. 575, followed in Ex parte 
O’Brien, 126 S.W.2d 3, 132 Tex. 
579, Ex parte McAfee, 126 S.W.2d 
3, 132 Tex. 579, and Ex parte Kin¬ 
caid, 126 S.W.2d 3, 132 Tex. 580. 

13. La.—Gauthier v. Lapeyrouse, 47 
So. 367, 122 La. 35. 

14- Tex.—Ladd v. Tett, Civ.App., 273 
S.W. 1006. 

15- Ill.—^Hulse V. Nash, 163 N.E. 792, 
332 Ill. 500-Brelsford v. Com¬ 
munity High School List. No. 36 of 
Pulaski County, 159 N.B. 237, 328 

Ill. 27—Clarke v. Bettenhausen, 129 
N.E. 803, 296 Ill. 373. 

20 C.J. p 225 note 79 [c], p 259 note 
21 [c]. 

16. Tenn.—^Boring v. Griffith, 1 
Heisk. 466. 
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§ 300 

ballots or other matters involved in the cause.^^ 
Where a trial judge before the hearing of an elec¬ 
tion contest entered an order declaring himself dis¬ 
qualified, but later vacated the order and heard the 
case, his actions were held not to require the va¬ 
cation of a judgment subsequently rendered.^^ 

Questions of law and fact. It has been held that 
an election contest necessarily involves questions of 
both fact and law.^^ According to some authorities 
the construction to be given the markings on offi¬ 
cial ballots is a question of law for the court but 
by other authorities the question as to whether 
marks placed on a ballot were intended by the vot¬ 
er as marks of identification has been held to be a 
question of fact.^^ An appeal to the courts under 
a general election law authorizing such appeal to re¬ 
view the action of canvassers in holding ballots void 
because not marked in accordance with the statute, 
or to have any protested ballots thrown out, pre¬ 
sents for determination only questions of law aris¬ 


ing on the face of the ballots.22 The question of 
whether particular persons whose votes were chal¬ 
lenged, were residents has been held one of fact,^^ 
or at least a question for the jury in view of. the ev¬ 
idence but it has also been held that the resi- 
dence^s or domicile^^ of an elector is a mixed ques¬ 
tion of law and fact. Questions as to whether the 
ballots have been properly preserved or are the 
identical ballots cast by the voters are questions of 
fact for the jury or the trial court,27 particularly 
where the evidence on the point is conflicting.28 

Findings. In an election contest which is tried 
by the court without a jury, it is the duty of the 
court to make findings of fact on all the material 
issues presented by the pleadings.^^ Although the 
court cannot ordinarily refuse to find for whom 
illegal ballots were cast merely because the evidence 
is conflicting or evenly balanced,30 this rule is sub¬ 
ject to the qualification that there must be sufficient 
evidence to justify a finding.31 The findings must 
be positive32 and must rest alone on the testimony 


17. Fla.—^Farmer v. Carson, 148 So. 
567, 110 Fla. 245. 

18. Tenn.—Reagan y. McBroom, 61 
S.W.2d 995, 164 Tenn. 476. 

19. Tex.—^Dickson v. Strickland, 265 
S.W. 1012, 114 Tex. 176—Holden 

V. Phillips, Civ.App., 132 S.W.2d 
419. 

20. R.I.—^Harkness y. Central Falls 
Bd. of Canvassers, 92 A. 667, 37 R. 
I. 266. 

20 C.J. p 259 note 26. 

21. Iowa.—^Voorhees y. Arnold, 78 N. 

W. 795. 108 Iowa 77. 

N.J.—Hackett v. Mayhew, 41 A. 688, 
62 N.J.Law 481. 

20 C.J. p 259 note 26. 

22. N.T.—^Metz v. Maddox, 82 N.B. 
607, 189 N.T. 460, 121 Am.S.R. 909, 
reversing 105 N.Y.S. 702, 121 App. 
Div. 147. 

23. Kan.—^Hansen v. Lindley, 102 P. 
2d 1058, 152 Kan. 63. 

4 C.J. p 646 note 87. 

24. Iowa.—State v. Mohr, 199 N.W. 
278, 198 Iowa 89. 

25. S.C.—^Easier v. Blackwell, 10 S. 
B.2d 160, 196 S.C. 15. 

26. Ala.—^Pope V. Howie, 149 So, 
222, 227 Ala. 154. 

27. Ill.—Bullman v. Cooper, 200 N. 

B. 173, 362 Ill. 469—Sibley v. 

Staiger. 179 N.B. 877, 347 Ill. 288— 
Patterson v. Johnston, 159 N.B. 
211, 328 Ill. 101—Kelly v. Brown, 
141 N.B. 743, 310 Ill. 319. 

N.D.—^McDonald v. Koths, 249 N.W. 
706, 63 N.D. 716. 

Okl.—Harris v. Boggess, 255 P. 685, 
124 Okl. 251—Gay y. Johnston, 249 
P. 943, 121 Okl. 298. 

—^Boehrs v. Madsen, 261 N.W. 
926, 63 S.D. 562. 


SnllloieiLcy of preservation to war¬ 
rant nse In evidence 
Whether the ballots and returns 
have been so kept as to justify their 
use in evidence for the purpose of 
overturning the official canvass is a 
question of fact for the trial court. 
—Sullivan v. Bbner, 262 N.W. 674, 
195 Minn. 232—McVeigh v. Spang, 
228 N.W. 155, 178 Minn. 578—Moon 
v. Harris, 142 N.W. 12, 122 Minn. 
138. 

Discretion of trial court 
Whether election ballots have been 
sufficiently cared for so as to pre¬ 
clude any reasonable doubt as to 
whether they remain in their origi¬ 
nal condition is a matter largely 
within the judgment and discretion 
of the trial court 

N.M.—^Madrid v. Sandoval, 13 P.2d 
877, 36 N.M. 274. 

Okl.—Turlington v. Summers, 18 P. 

2d 865, 162 Okl. 13. 

Possibility of tampering 
Where there is evidence that the 
ballot boxes have been properly pre¬ 
served and not tampered with, al¬ 
though their security has not been 
made so perfect as to preclude the 
possibility that some access may 
have been had to them for improper 
purposes, the question whether the 
boxes have been preserved inviolate 
is for the jury,—^People v. Living¬ 
ston, 79 N.T. 279, reversing 18 Hun 
59. 

2a Ind.—^Roberts v. Drake, 185 N.E. 

286, 206 Ind. 425. 

Conflict as to result of election 
Where the parol evidence of the re¬ 
sult of the election in a precinct as 
declared by the judge thereof con¬ 
flicts with the result as shown by the 
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ballots, and there is a probability 
that they were tampered with, the 
questions whether the ballots were 
those cast, and what was the result 
of the election, are questions of fact 
for the court or jury.—^Moss v. Hunt, 
136 P. 282, 40 Okl. 20. 

29. Conn.—Miner v. Marsh, 127 A. 
513, 101 Conn. 733. 

Or.—Breding v, Williams, 54 P. 206, 
33 Or. 391. 

20 C.J. p 259 note 30. 

Bequest for finding 

The request of a candidate that 
the trial court make a finding of 
facts will be denied where such a 
finding has in fact been made in his 
case and the rules provide a remedy 
for correction of the finding.—Miner 
v. Marsh, 127 A. 613, 101 Conn. 733. 
30b Ill.—Rhyan v. Johnson, 2 N.B.2d 
902, 364 Ill. 35. 

Befusal not shown 

The court’s declaration that it 
was impossible to determine for 
whom illegal votes were cast was 
held to constitute in legal efCect a 
finding that contestant had failed to 
prove by a preponderance of the evi¬ 
dence for whom the illegal votes 
were cast; and hence there was no er¬ 
roneous refusal to find.—Gervais v. 
Rolfe, 187 P. 899, 67 Mont. 209. 

31. Mont—Gervais v. Rolfe, supra. 

32. Tex.—McCormick v. Jester, 115 
S.W. 278, 53 Tex.Civ.App. 306. 

Negative findings 

Where the court found that par¬ 
ticular ballots were not valid and 
should not be counted, but did not 
state for whom they were Intended 
to be cast, the mere fact that a par¬ 
ty took an exception to the court’s 
ruling refusing to count the ballots 
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offered, and not on information gained by some oth¬ 
er method, whether by observation or otherwise.^^ 
A jury selected to try a contested election case 
should determine which of two candidates was elect¬ 
ed, or that there was no valid election of either, as 
the facts may warrant and a finding that the 
contestee did not receive a majority of all the legal 
votes and a decision that he was therefore not elect¬ 
ed to the office is incomplete and insufficient.35 
Only ultimate, as distinguished from evidentiary, 
facts should be found.36 A special finding of facts 
in an election contest need not recite facts show¬ 
ing that plaintiff was entitled to vote at the election 
where no sworn denial of his capacity to sue has 
been interposed as required by statute.37 

§ 301. New Trial or Rehearing 

Courts have no inherent power to grant new trials in 
contested election cases, but may be so empowered by 


§304 

Statute. Facts asserted as a ground for a new trial must 
be material and have probative value. 

A statutory election contest being a special pro¬ 
ceeding wherein the court has no authority except 
such as is conferred by statute, the inherent power 
of courts of general jurisdictions to grant new trials 
in ordinary suits cannot be extended to contested 
election cases.^S In a jurisdiction where the trial 
of contested election cases is governed by the prac¬ 
tice in chancery it has been held that the court in 
which the proceedings are instituted has no juris¬ 
diction after the term at which a decree was ren¬ 
dered to review such decree by bill of review.39 It 
would seem, however, that courts of general juris¬ 
diction have power to entertain motions for new 
trials in such case under statutes empowering them 
to grant new trials generally^® Facts asserted as 
newly discovered evidence warranting a new trial 
in an election contest must be material and have 
definite probative value.^l 
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§ 302. In General 

Findings of fact, separately made, are not part of the 
Judgment in an election contest. The finding of a city 
councii on a contested election is not a judgment in the 
ordinary sense. 

Findings of fact in an election contest are not a 
part of the judgment when made separately there¬ 
from pursuant to statute.^^ It has been held prop¬ 
er to refuse to strike as surplusage findings of fact 
which were recited in the judgment, necessary to its 
clarity, and part of the judgment when the form 
of the judgment was approved.^3 Since the con¬ 
test of election before a city council is not a judi¬ 
cial but a ministerial proceeding, its finding is not 
a judgment in the ordinary sense of that term.44 
In a proceeding to have a certificate of election is¬ 
sued, the usual and approved practice has been held 
to require that a judgment be rendered, that the 
judgment file be drawn and filed in court, and that 
a certificate of election based on the judgment thus 


filed be thereafter issued under the seal of the 

court.^5 

§ 303. Time of Rendition 

Judgments in contested elections must be entered 
within the time prescribed by statutes unless the statutes 
are directory only. 

Statutes providing that a judgment shall be en¬ 
tered in contested election cases within a certain 
number of days after submission of the case will be 
regarded as directory in the absence of an express 
provision of the statute declaring them to be man- 
datory.46 Where the jurisdiction of statutory con¬ 
tests is placed in courts as term cases the judgment 
must be announced at some time during the term 
at which the trial occurs.^^ 

§ 304. By Default or Pro Confesso 

In some jurisdictions judgment by default may be 
rendered In an election contest without proof of the facts 
alleged; but in others proof is required. 

281 N.W. 460, 225 Iowa 871, 121 
A.L.R. 588. 

42. Ark.—Henderson v. Gladish, 128 
S.W.2d 267, 198 Ark. 217. 

43. Ark.—Henderson v. Gladish, su¬ 
pra. 

44. Ill.—Lyons v. Becker, 111 N.E. 
980, 272 Ill. 333. 

45. Conn.—^Bedard v. Cunneen, 149 
A. 890, 111 Conn. 338—^Denny v. 
Pratt, 133 A. 107, 104 Conn. 396. 

46. Cal.—Bernardo v. Rue, 146 P. 
79, 26 CaLApp. 108. 

47. Neb.—Orr v. Bailey, 80 N.W. 
495, 59 Neb. 128. 


for him did not supply the omis¬ 
sion.—Roberts v. Donahoe, 131 N.E. 
33, 191 Ind. 98. 

33. Tex.—Bigham v. Clubb, 96 S.W. 
675, 42 Tex.Civ.App. 312. 

34. Ohio.—State v. Wright, 47 N.E. 
569, 56 Ohio St. 540. 

35. Ohio.—State v. Wright, supra. 

36. S.D.—Tschetter v. Ray, 134 N. 
W. 796, 28 S.D. 604. 

20 C.J. p 260 note 35. 

87. Ind.—^Wright v. Walker, 151 N. 
E. 424, 197 Ind. 661. 


38. Cal.—Packard v. Craig, 45 P. 
1033, 114 Cal. 95. 

20 C.J. p 263 note 12. 

In IfOulsiana, under express stat¬ 
utory provisions, no application for 
rehearing will be entertained al¬ 
though the court on Its own motion 
may correct manifest errors.—Carter 
V. Martin, 8 La.App. 8. 

39. III.—Allerton v. Hopkins, 43 N. 
E. 753, 160 Ill. 448. 

40. Ark.—^Aven v. Wilson, 32 S.W. 
1074, 61 Ark. 287. 

20 C.J. p 263 note 15. 

41. Iowa.—^Van Der Zee v. Means, 
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In some jurisdictions where a petition or notice 
sufficiently stating good grounds of contest is not 
denied, petitioner is entitled to judgment by de¬ 
fault, without proof of the facts alleged,'^® In oth¬ 
er jurisdictions it has been held that a contestant 
should not be permitted to take judgment by de¬ 
fault for want of an answer without proof of the 
grounds of contest alleged.'^® Where a statute au¬ 
thorizes the trial of contested election cases in 
chambers, on legal notice to the parties interested, a 
judgment by default rendered when the court is not 
in regular session, and without the parties interest¬ 
ed being given legal notice of the trial, is null and 
void.50 In the house of representatives of the Unit¬ 
ed States it has been held that a failure to answer 
cannot have the effect of unseating the contestee 
and seating the contestant and that proof of the 
facts will be required.^! Notwithstanding the af¬ 
firmative averments of an answer be taken as con¬ 
fessed, it is error to render judgment for the con¬ 
testee where proof of the allegations of the peti¬ 
tion would still entitle the contestant to recover.52 

§ 305. Nature and Form of Relief 

If authorized by statute, the court can oust the In- 
cumbent, put the contestant in possession, or declare the 
entire election void and direct a new election. The relief 
granted must be warranted by the pleadings. 

The relief granted in an election contest must be 
warranted by the allegations of, and the issues 
formed by, the pleadings.53 In a statutory contest 
at the instance of a defeated candidate the general 
rule is that if the contestant prevails the judgment 
may not only oust the incumbent but may also put 


the contestant in possession of the office.54 Under 
some statutes, however, the court can only adjudge 
whether or not the contestant was elected, the rem¬ 
edy of a successful contestant, in case the contestee 
has obtained possession of the office, being to bring 
a separate action to recover the possession and 
emoluments of the office.55 Where several con¬ 
tests between candidates for an office of the same 
class are consolidated so as to allow them to be 
tried at one proceeding the findings and judgment 
respectively, although embraced in one document, 
must determine the right of each party with re¬ 
spect to his particular pleading as if there had been 
no consolidation.56 A statute prescribing the judg¬ 
ment which may be rendered in election contests 
has been held not applicable to a contest by one re¬ 
called from office.57 Ordinarily the relief in an 
election contest is in favor only of the candidate 
receiving the highest number of legal votes for the 
office involved.58 

Declaring election void. It is the policy of the 
law to uphold the validity and declared results of 
elections^s which have been properly and fairly 
conducted®® or which do not clearly appear to have 
been illegal and an election should not be de¬ 
clared a nullity if upon any reasonable basis such 
a result can be avoided.®^ An election cannot be 
declared void unless such relief is authorized by 
law,®® and, since there is no inherent power in the 
courts to pass upon the validity of elections, an 
election cannot be declared void where a statute 
otherwise limits and prescribes the duties of the 
court on the trial of a contest.®^ In some jurisdic- 


48. Ky.—^Allen y. Haddix, 198 S,W. 
1155, 178 Ky. 389. 

Garcia v. Lucero, 166 P. 1178, 
22 N.M. 598. 

20 C.J. p 260 note 55. 

49. Cal.—Keller v. Chapman, 34 Cal. 
635—^Dorsey v. Barry, 24 Cal. 449, 
452. 

20 C.J. p 261 note 56. 

50. La.—State v. Billings, 23 La. 
' Ann. 798. 

51. U.S.—Sheridan v. Pinchback, 
Smith Cont.Bl.Cas. 196. 

52. Ky.—^Preston v. Price, 70 S.W. 
623, 24 Ky.L. 1090. 

53. Pa.—^In re Contest of Election 
of Gollmar, 176 A. 510, 316 Pa. 
560. 

Tenn.—^Morrison v. Buttram, 290 S.W. 

399, 154 Tenn. 679. 

20 C.J. p 261 note 60. 

Selief held ii 2 Lwarraa.ted 
Where a contest is brought by con¬ 
testant in his private right to re¬ 
cover the office, relief cannot be 
awarded as in a contest brought by 
a citizen to have the election de¬ 


clared void and the contestee in pos¬ 
session of the office a usurper.—^Nel¬ 
son V. Sneed, 83 S.W. 786, 112 Tenn. 
36. 

54. Ohio.—Williams v. Barker, 4 
Ohio N.P.,N.S., 696. 

20 C.J. p 261 note 64. 

SxpiratloiL of term of office 
While there can be no judgment 
of ouster where the term of office 
has expired, yet the court will pro¬ 
nounce judgment when the relator, 
if successful, is entitled to costs.— 
People V. Loomis;, 8 Wend.', N.Y., 396, 
24 Am.D. 33. 

55i Ark.—^Bowen v. Love well, 177 
S.W. 929, 119 Ark. 64—Rhodes v. 
Driver, 65 S.W. 106, 69 Ark. 606, 
86 Am.S.R. 215. 

20 C.J. p 261 note 65. 

56. Cal.—Coghlan v. Alpers, 74 P. 
145, 140 Cal. 648. 

57. Cal.—Waite v. Brendlin, 145 P. 
739, 26 Cal.App. 31. 

58. Ala.—^Ex parte Hartwell, 188 
So. 891, 238 Ala. 62. 
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Ind.—^Humphries v. McAuley, 187 
Isr.E. 262, 205 Ind. 469. 

Rights of candidate receiving next 
highest vote see supra § 243. 

59- Del.—State ex rel. Green v. 
Holzmueller, Super., 5 A.2d 251. 

Ky.—Siler v. Brown, 284 S.W. 997, 
215 Ky. 199. 

60- Tex.—^Ladd v. Tett, Civ.App., 
273 S.W. 1006. 

61. N.J.—Petition of Clee, 196 A. 
476, 119 N.LLaw 310. 

Irregularities as affecting validity of 
election see supra § 214. 

62. Cal.—^Davis v. Los Angeles 
County, 84 P.2d 1034, 12 Cal.2d 
412. 

63. N.Y.—Application of Schoon- 
maker, 20 N.Y.S.2d 901, 174 Misc. 
461. 

64- Ga.—^Walton v. Booth, 107 S.B. 
63, 151 Ga. 452. 

Ky.—^Pflanz v. Foster, 159 S.W. 641, - 
155 Ky. 15. 

N.Y.—In re Gabelman, 241 N.Y..S. 
405, 411, 136 Misc. 641, citing Coz- 
pus Juris. 
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tions the court which annuls an election may direct 
that a new election be held,®6 while in others it 
may certify the decision to the governor for a new 
election.®® 

Ordinarily an election should not be declared 
void unless it is shown that the result is not in ac¬ 
cordance with the will of the electorate or that such 
will cannot be ascertained because of uncertain¬ 
ties,®'^ On the other hand an election should be 
declared void where the result of the election can¬ 
not be ascertained because of the impossibility of 
determining for whom illegal votes were cast or of 
separating the valid votes from the invalid;®® and 
an election must be set aside and declared void 
where no person was duly elected,®® as where no 
legal votes were cast.*^® Where by reason of im¬ 
proper omissions or additions to the official ballot 
the electors are misled and thereby prevented from 
free exercise of the franchise, the tribunal trying 
the contest should adjudge the election invalid.*^^ 
Under the provisions of some statutes, where it ap¬ 
pears that there has been such fraud, bribery, in¬ 
timidation, or violence in the conduct of the elec¬ 
tion, or such impairment of the integrity of the bal¬ 
lots, that neither contestant or contestee can be 
adjudged to have been fairly elected, a judgment 
declaring the office vacant, or that there was no 


election, is proper and even in the absence of 
actual fraud, intimidation, or bribery in the literal 
meaning of these terms, the court may under such 
statutes declare that there has been no election if 
the state of the record is such as to prevent the 
court from arriving at a reasonably accurate con¬ 
clusion.*^® So too under some statutes the court 
may adjudge an election void and another one or¬ 
dered if electors sufficient in number to have 
changed the result of the election had they voted 
are denied the privilege of voting by the election 
officers but statutory provisions permitting the 
court to adjudge an election void where a sufficient 
number of legal voters have been denied the priv¬ 
ilege of voting have been construed to refer to in¬ 
stances in which the privilege has been denied by 
the act of the election officials and not as a result of 
the voters* own neglect.^® Where it does not ap¬ 
pear that the contestant received a plurality of the 
legal votes,*^® or where a sufficient number of legal 
voters have been deprived of their ballot without 
fault on their part, as by illegal preparation of the 
official ballot or disqualification of their candidate,*^*^ 
the judgment can go no further than to declare that 
the election was void or that the contestee was not 
elected; and it cannot decree that the contestant 
was elected. The election should not be set aside 
if the votes affected by fraud, bribery, or intimida- 


65- N.T.—^I/eopori v. Zeissner, 272 
N.T.S. 740, 151 Misc. 423. 

66. Pa.—^In re Poy's Election, 70 A. 
71'3, 228 Pa. 14—In re Leh's Con¬ 
tested Election, 6 Pa.Dist. 152. 

67. DeL-^State ex rel. Green v. 
Holzmueller, Super., 5 A.2d 251. 

Ohio.—^Mehling: v. Moorehead, 14 N.E. 

2d 15, 133 Ohio St. 395. 

Tex.—^Schrock v. Hylton, Civ.App., 
133 S.W.2d 175—Johnston v. 
Peters, Civ.App.. 260 S.W. 911. 

Wis.—State ex rel. Pelishek v. 
Washburn, 270 N.W. 641, 223 Wis. 
595.. 

Substantial compliance with statutes 
The will of the electorate should 
not be set aside where there has 
been a substantial compliance with' 
governing: statutes, the voters have 
not been misled, and no fraud has 
been committed.—Mehling v. Moore¬ 
head, 14 N.E.2d 15, 133 Ohio St. 
395. 

ea Ky.—Scott v. Roberts, 72 S.W. 
2d 728, 255 Ky. 34—^Muncy v. 

Duff. 239 S.W. 49, 194 Ky. 303. 
Okl.—King V. State, 222 P. 960, 96 
Okl. 297. 

69. Ohio.—Stratton v. Moore, 181 N. 
E. 868, 125 Ohio St. 440. 

70. S.C.—Corn v. Blackwell, 4 S.E. 
i^d 254, 191. S.C. 183. 


71. Pa.—^In re Snodgrass, 110 A 
293, 267 Pa. 494. 

20 C.J. p 261 note 71. 

Beg.nest for aimulm^t 
When applying the rule for annul¬ 
ment in cases where a sufficient 
number of voters have been de¬ 
prived of their ballot to change the 
result, it is immaterial that neither 
the contestant nor his opponent asked 
that the election be annulled, for that 
is a necessary consequence of apply¬ 
ing the rule at all.—^Bartmess v. 
Hendricks, 91 So. 68, 150 La. 627. 

72. Ky.—^Johnson v. Hall, 121 S.W. 
2d 935, 276 Ky. 395—Middleton v. 
Poer, 121 S.W,2d 28, 276 Ky. 401 
—Scott V. Roberts, 72 S.W.2d 728, 
256 Ky. 34—Taylor v. Neutzel, 295 
S.W. 873, 220 Ky. 610. 

20 C.J. p 261 note 73. 

73. Ky.—Bowles v. Knight, 78 S. 
W.2d 913, 267 Ky. 640—Drennan v. 
Roberts. 28 S.W.2d 735, 736, 234 
Ky. 574, citing Ck»rpus Jtixls—John¬ 
son V. Little, 196 S.W. 156, 176 Ky. 
605, Ann.Cas.l918A 70. 

74. N.T.—Matter of Coughlin, 121 
N.T.S. 980, 137 App.Div. 283, af- 
.firmed 92 N.E. 1082, 198 N.Y. 613. 

20 C.J. p 262 note 76. 

76. Tex.—^Bego v. Abrameit, Civ. 
App., 130 S.W.2d 912. 
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Signature of Judge 
Where presiding Judge failed to 
sign his name on back of ballots 
cast by voters, voters were not en¬ 
titled to have another election called 
so that they might cast votes which 
could be lawfully counted, since fail¬ 
ure to cast proper ballots was due to 
their neglect in failing to call to 
Judge’s attention fact that he had 
not signed their ballots.—^Bego v. 
Abrameit, supra, 

7a Ky.—Scott V. Roberts, 72 S.W. 
2d 728, 255 Ky. 34—Noble v. Bow¬ 
man, 60 SW.2d 948, 249 Ky. 343. 

77- Ala.—^Huey v. Etheridge, 175 Se. 
268, 234 Ala. 264. 

La.—^Bartmess v. Hendricks, 91 So- 
68, 150 La. 627. 

Tenn.—^Morrison v. Buttram, 290 S. 

W. 399, 154 Tenn. 679. 

UnlaxBrfui InducemeutB 
Where the statute authorizes the 
court to enter Judgment declaring 
the election of another than the 
one returned only where it appears* 
that such other person has the high¬ 
est number of legal votes there can 
be only a Judgment annulling the 
election, where the contest is based 
on votes cast for the contestee in 
consequence of unlawful inducements: 
held out to the voters.—^Bush v. 
Head, 97 P. 512, 154 Cal. 277—20 C.J. 
p 262 note 81. 
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tion, can be deducted without affecting the result, 
or if the illegal votes can be deducted and sufficient 
legal votes are left to permit determination of the 
election on the basis of the legal votes only.^^ 

Tie votes. Where the candidates are tied the 
judgment can go no further than to declare that 
the election was void, or that the contestee was not 
elected, and may not adjudge that the contestant 
was elected.*® In some jurisdictions a determina¬ 
tion by lot must be ordered in the event of a tie be¬ 
tween candidates.*! In other jurisdictions in the 
case of a tie vote it is proper to adjudge that the 
certificate of election be canceled,*^ and a new elec¬ 
tion ordered.** It has also been held that, where 
the court finds that the contestant and the contestee 
received an equal number of legal votes, the judg¬ 
ment should be that the contestant takes nothing.*^ 

§ 306. Conclusiveness and Effect 

A Judgment in an election contest by a court of com¬ 
petent Jurisdiction Is conciusive on the parties, their 
privies, and in some Jurisdictions, on the whole world. 
It will bar subsequent litigation as to all matters which 
could have been tried. 

A final judgment rendered by a court having ju¬ 
risdiction of an election contest and proceeding reg¬ 


ularly is conclusive between the parties and their 
privies, and cannot be attacked collaterally.*5 Ac¬ 
cording to some authorities an election contest is a 
proceeding in rem,** and a judgment in such pro¬ 
ceeding is binding and conclusive upon all the 
world.*7 So it has been held in some jurisdictions 
that the judgment in a statutory contest is conclu¬ 
sive while it stands, and the matter will not again 
be litigated in a proceeding in the nature of a quo 
warranto,** although in other jurisdictions the de¬ 
cision of a city council has been held not to bar the 
public from bringing quo warranto proceedings to 
contest the right of the member whom the council 
has seated.** A judgment of ouster in an ac¬ 
tion in the nature of a quo warranto does not con¬ 
clude one who is in no sense a party to the action 
and does not take office from, or in any way hold 
under, the defeated party.*® A judgment in an 
election contest is void where such judgment is be¬ 
yond the jurisdiction of the court rendering it,*! as 
in the case of the judgment of a tribunal appointed 
under an unconstitutional law.** The judgment of 
a court of competent jurisdiction in an election con¬ 
test is a bar to any subsequent litigation, not only as 
to the matters actually tried but also as to all which 
might have been tried.** Under some statutes the 


78. Ky.—Golf V. Daniels, 203 S.W. 
863. 181 Ky. 18. 

79- Ky.—Scott v. Roberts, 72 S.W. 
2d 728, 255 Ky. 34—Siler v. Brown, 
284 S.W. 997, 215 Ky. 199. 

Tex.—^Kartes v. Fritter. Clv.App., 63 
S.W.2d 389. 

80. Ky.—^Noble v. Bowman, 60 S.W. 
2d 948, 249 Ky. 343. 

Kffect of tie votes generally see su¬ 
pra S 244. 

81 . Ky.—^Heitzman v. Voiers, 159 S. 
W. 626, 156 Ky. 39. 

In OMo 

(1) Where the election officials 
find that a candidate was elected and 
hence do not cast lots as in the case 
of a tie, and thereafter the court in 
an election contest determines that 
there was a tie, the court must ad¬ 
judge that the election be set aside, 
and it cannot refer the matter back 
to the officials for the purpose of 
casting lots.—Stratton v. Moore, 181 
]Sr.E. 868 , 125 Ohio St 440. 

(2) However where original count 
disclosed tie vote, and board of elec¬ 
tions cast lots, and recount by the 
board showed majority in favor of 
candidate who was successful in cast¬ 
ing of lots, but in an election contest 
thereafter Instituted^ it was deter¬ 
mined that vote was a tie as orig¬ 
inally determined, result of original 
casting of lots was binding, and the 
court was not required to set the 
election aside and declare that nei¬ 


ther candidate had been elected.— 
Orewiler v. Fisher, 15 N.E.2d 132, 133 
Ohio St. 608. 

8 ®. N.T.—^In re Commerdinger, 284 
N.Y.S. 872, 246 App.Dlv. 834, af¬ 
firmed Commerdinger v. Vincent, 1 
N.E.2d 984, 270 N.Y. 667. 

83. Colo.—Gallegos v. Waybrant, 77 
P.2d 644, 102 Colo. 124. 

20 C.J. p 262 note 82 [cj. 

Belief to tied candidates only 
Where election in which six can¬ 
didates ran for three offices resulted 
in two candidates being elected and 
two other candidates being tied for 
third office, ordering special election 
only as to tied candidates, held prop¬ 
er, as against contention that spe¬ 
cial election should have been held 
as to all six candidates.—State ex 
rel. Ingles v. Circuit Court of Spink 
County, 258 N.W. 278, 63 S.D. 313. 

84. Me.—^Libby v. English, 86 A. 
975, no Me. 449. 

20 C.J. p 262 notes 82 [b], 83. 

85ti Ga.—West v. Lewis, 4 S.E.2d 
171, 188 Ga. 437. 

Me.—^Wilson v. Lacroix, 89 A. 69, 111 
Me. 324. 

Minn.—State ex rel. Christianson v. 
Johnson, 275 N.W. 684, 201 Minn. 
219. 

Okl.—State v. Payton, 41 P.2d 61, 63, 
170 Okl. 455, citing Corpus JUxis. 
20 C.J. p 262 note 90. 

8 GL Okl.—State v. Payton, supra. 

20 Cjr. p 262 note 93. ’ 
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87. Tex.—Savage v. State, Civ.App., 
138 S.W. 211—Bickers v. Lacy, 
Civ.App., 134 S.W. 763. 

8 R Minn.—State ex rel. Christian¬ 
son V. Johnson, 275 N.W. 684, 201 
Minn. 219. 

Okl.—State v. Payton, 41 P.2d 61,170 
Okl. 455. 

20 C.J. p 262 note 95. 

89. Ill.—^People v. Altenberg, 103 N. 
E. 67, 260 Ill. 191, Ann.Cas.l914D 
272, affirming 179 IlLApp. 416. 

N.J.—^Koven v. Stanley, 87 A. 89, 84 
N.J.Law 446. 

20 C.J. p 262 note 96. 

90. N.Y.—^People v. Murray, 73 N. 
Y. 635. 

91. Ga.—Walton v. Booth, 107 S.B. 
63, 151 Ga. 452. 

Decision by jury of freeholders 
in election contest is void and of no 
effect when notice of contest does 
not as matter of law set forth al¬ 
legations sufficient if proved to in¬ 
validate election.—^Price v. State, 165 
N.E. 44, 119 Ohio St. 558, affirming 
State V. Price, 164 N.E. 765, 30 Ohio 
App. 218. 

92. Ky.—^Pratt v. Breckenridge, 65 
S.W. 136, 23 Ky.L. 1356. 

93. Okl.—State v. Payton, 41 P.2d 
61, 170 Okl. 455. 

20 C.J. p 262 note 91. 

Contest not heard 
A judgment of an ordinary dis¬ 
missing a contest on demurrer and 
refusing to hear it is not final and 
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judgment in an election case does not become final 
and is of no effect until the matter has been heard 
and determined on appeal.^^ A judgment of dis¬ 
missal in a proceeding to contest an election is 
equivalent in its practical effect to a judgment con¬ 
firming the election.^5 Where the judgment de¬ 
clares the election void, an apparent inconsistency 
in finding that more than one third of the legal 
votes were cast against a proposition requiring for 
success at least two thirds of the votes cast will 
give way to the ultimate judgment, and the election 
cannot be held valid as a defeat of the proposition 
submitted.^® In the absence of a statute control¬ 
ling, the legal effect of a judgment of ouster from 
an office while it stands is to render null and void 
all subsequent pretended official acts of the person 
ousted.97 The judgment of the legislature in a con¬ 
test for the qffice of governor is final and conclu¬ 
sive and where the incumbent is adjudged not to 
be entitled to the office his powers immediately 
cease, the judgment being self-executing, and offi¬ 
cial acts thereafter performed by him are void, al¬ 
though he retains possession of the executive build¬ 


ing, archives, and records.®® Where a judgment 
annulling an incumbent's certificate of election has 
become final by his failure to appeal within the stat¬ 
utory period, he is not entitled to recover salary 
pending an appeal subsequently taken. ^ 

In the Philippines where the court of first in¬ 
stance enters final judgment in a contest between 
two candidates for a municipal office, declaring that 
neither is legally elected, the supreme court will not 
compel the governor-general to call a new elec- 
tion.2 

§ 307. Power of Court over Judgment or De¬ 
cree 

The court in an election contest has been held em¬ 
powered to amend or vacate its decree during the term 
at which the decree is entered. 

It has been held that the court in which an elec¬ 
tion contest is pending has full power during the 
term at which a decree is entered to revise, correct, 
amend, or vacate such decree,® or to open the de¬ 
cree and hold it in abeyance until issues on an in¬ 
tervening petition can be formed and determined."* 


M. REVIEW 


§ 308. Right of Review, Decisions Review- dered in civil cases do not apply to statutory con- 
able, and Appellate Jurisdictions tested election proceedings.® In many jurisdic- 

In election contests, the provisions of governing stat- tions, however, appeals or writs of error are au- 
utes must be looked to, in determining right of review, thorized in SUCh cases by the constitution or stat- 
decisions reviewable, and appellate Jurisdiction. utes,*^ and such provisions must be looked to in de- 

No right of appeal exists in election contest cas- termining what decisions or rulings are review- 
es unless conferred by some constitutional or stat- able,® what court has jurisdiction of the appeal or 
utory provision,® and statutes authorizing appeals writ of error,® and the mode or form of review.^® 
or writs of error to be taken from judgments ren- Thus a statute which authorizes an appeal in a 


conclusive where the contest is based 
on g^rounds sufficient in law.—^West 
V. Lewis, 4 S.E.2d 171, 188 Ga. 437. 

94. Tex.—Oliver v. Freeland, Civ. 
App., 74 S.W.2d 711. 

95. Cal.—In re Contest of Election 
of Claire, 50 P.2d 1070, 9 Cal.App. 
2d 749. 

96. S.C.—Clarke v. McCown, 92 S.E. 
479, 107 S.C. 209. 

97. Ga.—Pulgham v. Johnson, 40 
Ga. 164. 

20 C.J. p 263 note 3. 

98. Ky.—Powers v. Commonwealth, 
61 S.W. 735, 63 S.W. 976, 110 Ky. 
386, 22 Ky.L. 1807, 53 L.R.A. 245. 

99. Ky.—Powers v. Commonwealth, 
supra. 

1- Cal.—^Wilson v. Fisher, 82 P. 421, 
148 Cal. 13. 

2. Philippine.—Severino v. Gover¬ 
nor-General, 16 Philippine 366. 


3. Ill.—Weinberg v. Noonan, 61 N. 
E. 1022, 193 Ill. 165. 

20 C.J. p 263 note 8. 

4. Ill.—^Weinberg v. Noonan, supra. 

5. Ala.—May v. Head, 96 So. 869, 
210 Ala. 112. 

Ga.—Owen v. Butler, 4 S.E.2d 635, 
188 Ga. 645. 

Okl.—Muskrat v. Curtis, 24 P.2d 
983, 165 Okl. 66—Martin v. Kel¬ 
ley, 281 P. 257, 139 Okl. 85, quot¬ 
ing Corpus Juris. 

Wis.—In re Board of Canvassers of 
City of Superior, 221 N.W. 382, 
196 Wis. 562. 

20 C.J. p 263 note 16. 

6. Wis.—In re Board of Canvassers 
of City of Superior, supra. 

20 C.J. p 264 note 17. 

7. Conn.—Miner v. Marsh, 127 A. 
513, 101 Conn. 733. 

3 C.J. p 373 note 57 [d]—20 C.J. p 
264 note 18. 

8. Ala.—^May v. Head, 96 So. 869, 
210 Ala. 112. 
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Colo.—Burnett v. Meyer, 236 P. 994, 
77 Colo. 272. 

Conn.—^Denny v. Pratt, 133 A. 107, 
104 Conn. 396. 

Kan.—Berglund v. Hanna, 87 P.2d 
581, 149 Kan. 500. 

S.D.—Graff v. Burnside, 234 N.W. 
523, 57 S.D. 578. 

Tex.—^Leslie v. Griffin, Com.App., 25 
S.W.2d 820, reversing, Civ.App., 23 
S.W.2d 535—Beeler v. Loock, Civ. 
App., 135 S.W.2d 644, error dis¬ 
missed. 

20 C.J. p 264 note 19. 

9. La.—^Perez v. Cognevich, 100 So. 
444, 156 La. 331. 

Ohio.—Davis v. Watts, 3 N.E.2d 923, 
52 Ohio App. 474, affirmed Foraker 
v. Perry Tp. Rural School Dist. 
Board of Education, 199 N.E. 74, 
130 Ohio St. 243. 

20 C.J. p 264 note 20. 

10. Ky.—^De Haven v. Bowmer, 102 
S.W. 306, 125 Ky. 800, 31 Ky.L. 
416. 

20 C.J. p 265 note 21. 
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contested election does not authorize a proceeding 
in error.ii 

Statutory provisions must be looked to in deter¬ 
mining what parties are entitled to be heard on ap- 
peal.i2 Thus a person who is not aggrieved by the 
decision,or who has received benefits under it,i^ 
has no right of appeal. While it has been held that 
the appellee cannot maintain a cross appeal from a 
judgment which is in no respect adverse to him,i5 
there is authority that the appellee may, notwith¬ 
standing that he is declared elected by the judg¬ 
ment of the trial court, maintain a cross appeal 
if dissatisfied with the decision.i® 

Where the lower court or tribunal had no juris¬ 
diction, the appellate court is without jurisdiction 
to review the proceedings.!*^ 

§ 309. Presentation and Reservation of 
Grounds of Review 

Questions not properly raised In the lower court will 
not, as a general rule, be reviewed on appeal. i 


With some exceptions,13 the rule is that ques¬ 
tions not properly raised, and rulings not properly 
excepted to, in the lower court, will not be re¬ 
viewed on appeal ;13 and the theory of the case 
adopted in the court below must be adhered to on 
appeal.20 Under some statutes, however, a mo¬ 
tion for a new trial is not necessary,3i except 
where the question is the sufficiency of the evidence 
to sustain a finding of fact of the court or jury.22 

§ 310. Proceeding for Review 

a. In general 

b. Bond 

c. Notice of appeal 

a. In General 

The proceedings to be followed for review of election 
contests are governed by statutory provisions. 

The proceedings to be followed for review of 
election contests are governed by statutory provi- 
sions.23 Thus an appeal must be taken within the 


11. Ill.—Hall V. Thode, 75 Ill. 173. 
N.M.—Hannett v. Mowrer, 255 P. 
636, 32 N.M. 231. 

Tex.—^Younger v. Glass, Civ.App., 76 
S.W.2d 544—Frank v. Sufford, Civ. 
App.. 216 S.W. 283. 

20 C.J. p 264 note 21 [a], p 265 note 

22 . 

la. Conn.—^Miner v. Marsh, 129 A. 
547, 102 Conn. 600. 

13. Pa.—Morgan v. Terrill, 45 Pa. 
Super. 639. 

14. N.D.—Gerrard v. Keller, 183 N. 
W. 975, 48 N.D. 271. 

15. Ill.—^Bullman v. Cooper, 200 N. 
E. 173, 362 Ill. 469. 

IS. Iowa.—Spurrier v. McLennan, 
88 N.W. 1062, 116 Iowa 461. 

17. Mo.—^Ramsey v. Huck, 184 S.W. 

966, 267 Mo. 333. 

20 C.J. p 265 note 26. 

Jorisdiotion is limited to a re¬ 
versal of the judgment of the low¬ 
er court, and a dismissal of the 
case.—^Adamson v. Connally, Tex. 
Civ.App.. 112 S.W.2d 287. 

13. OTarlsdiction of court 
The question of the Jurisdiction of 
a court to determine an election con¬ 
test can be raised for the first time 
on appeal.—Shefly v. Mitchell, 216 
S.W. 403, 142 Tenn. 48. 

Xndlspensable parties 
Where it is apparent to the re¬ 
viewing court that persons who are 
Indispensably necessary parties to 
the contest have not been made par¬ 
ties, the case will be reversed, al¬ 
though the point has never been 
raised.—^Beeler v. Loock, Tex.Civ. 
App., 135 S.W.2d 644, error dis- 
misasd. 


Findings of trial Judge 

Unsuccessful contestant in elec¬ 
tion case was not required formally 
to except to trial Judge's findings 
or request further or amended find¬ 
ings before being entitled to attack 
findings on appeal.—Kartes v.- Frit¬ 
ter, Tex.Civ.App., 63 S.W.2d 389. 
19. Cal.—In re Contest of Election 
of Claire, 50 P.2d 1070, 9 Cal.App. 
2d 49. 

Colo.—Israel v. Wood, 56 P.2d 1324, 
98 Colo. 495. 

Ill.—^People V. Anderson, 156 N.E. 
471, 325 Ill. 464. 

Ind.—Martin v. Youngblood, 7 N.E. 

2d 997, 211 Ind. 647. 

Ky.—^Little v. Alexander, 80 S.W.2d 

32, 258 Ky. 419—^Martin v. Eagle, 
32 S.W.2d 1020, 236 Ky. 267—Siler 
V. Brown, 284 S.W. 997, 216 Ky. 
199. 

Pa.—In re Haverford Tp. Election, 
128 A. 499, 282 Pa. 504. 

Tenn.—^Zirkle v. Stegall, 43 S.W.2d 
192, 163 Tenn. 323. 

Tex.—Tate v. Parmer, Civ.App., 112 
S.W.2d 782, 

Utah.—Skewes v. Bliss, 196 P. 850, 
58 Utah 51. 

20 C.J. p 266 note 28. 

20. Ala.—Groom v. Taylor, 178 So. 

33. 235 Ala. 247. 

Ind.—Crabb v. Orth, 32 N.E. 711, 133 
Ind. 11. 

Ky.—^Lewis v. Hensley, 36 S.W.2d 
840, 238 Ky. 58—^Young v. Hays, 
246 S.W. 454, 197 Ky. 185. 

21. S.D.—Bronson v. Rapid City, 

259 N.W. 674, 63 S.D. 408—Dunn 
V. Gamble, 198 N.W. 821, 47 S.D. 
303, rehearing denied 199 N.W. 
467, 47 S.D. 379—Le Claire v. 

Wells, 64 N.W. 619, 7 S.D. 426. 
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notion held unnecessary under 
facts of cases. 

Kan.- 7 -Woodruif v. Bell, 53 P.2d 498, 
143 Kan. 110. 

S.D.—.Wyckoff V. Geisler, 213 N.W. 
362, 51 S.D. 279. 

22 . - S.D.—Le Claire v. Wells, 64 N. 
W. 519, 7 S.D. 426. 

23. Colo.—^Vaiana v. Di Giacomo, 
240 P. 465, 78 Colo. 165. 

Ind.—Cleveland v. Palin, 199 N.E. 
142, 209 Ind. 382. 

Kan.—^Herken v. Glynn, 101 P.2d 
946, 151 Kan. 855. 

Ky.—Kinner v. Zachem, 117 S.W.2d 
943, 273 Ky. 768—Barker v. Blank¬ 
enship,. Ill S.W.2d 592, 271 Ky. 
213. 

Mo.—State v. Woodson, 31 S.W. 105, 
128 Mo. 497. 

Ohio.—Poraker v. Township of Per¬ 
ry Rural School Dist. Board of 
Education, 199 N.E. 74, 130 Ohio 
St. 243, affirming Davis v. Watts, 
3 N.B.2d 923, 52 Ohio App. 474. 
Or.—Allen v. Levens, 198 P. 907, 
101 Or. 466. affirmed 199 P. 695 
101 Or. 466. 

S.D.—Bronson v. Rapid City, 259 N. 
W. 674, 63 S.D. 408—Graff v. Burn¬ 
side, 234 N.W. 623. 57 S.D. 578— 
Dunn V. Gamble, 198 N.W. 821, 
47 S.D. 303, rehearing denied 199 
N.W. 457, 47 S.D. 379. 

20 C.J. p 265 note 32. 

Parties 

(1) Where contestee objected to 
the 'Jurisdiction of the court to set 
aside a voluntary dismissal and an 
application for leave to intervene, 
contestant was a necessary party to 
proceedings in error to review an or¬ 
der sustaining such objection.— 



29 C.J.S. 


ELECTIONS 


§ 310 


time prescribed by statute,2^ otherwise the appel^ 
late court has no jurisdiction.25 Where an appeal 
has been dismissed because not taken in time a 
motion for rehearing containing statements which, 
if true, made the appeal in time, will nevertheless 
be overruled if the court is convinced from an ex¬ 
amination of the record that the contestee was duly 

elected.26 

h. Bond 

Under most statutes the appellate court acquires no 
jurisdiction unless a proper and sufficient bond is given 
within the time prescribed. 

In the absence of a statute requiring it, no bond 
need be given.27 However, under statutes so pro¬ 
viding, a proper and sufficient bond may be re¬ 
quired to be given,28 and, since the jurisdiction of 
the appellate court depends on its execution,29 nei¬ 
ther the appellate courts^ nor the parties^l can 
dispense with this requirement. The bond must, 
moreover, be executed and filed within the time 
prescribed by statute.22 The execution of a super¬ 
sedeas or appeal bond in the appellate court is not 
a compliance with the statute nor can the ap¬ 


peal be amended in such court by executing an ap¬ 
peal bond in a case where the only bond given was 
one for supersedeas.34 A defective bond may, 
however, be corrected by filing a new one within 
the statutory time.35 Where the bond is condi¬ 
tioned to perform the judgment, if affirmed, the 
liability of the sureties extends only to a surrender 
of the office.38 

c. Notice of Appeal 

statutory requirements as to the notice of appeal, 
and the time and manner of serving it, must be complied 
with. 

Statutory requirements as to notice of appeal, 
and as to the timers and manner^^ for serving the 
same, must be complied with. The notice is not 
premature where given after the judgment has 
been announced, although before it has been re¬ 
duced to writing and filed and where the court 
has obtained jurisdiction of an election contest 
under the statute by the filing of notice of con¬ 
test, it may fix the time and manner for the serv¬ 
ice of all subsequent notices.41 Since the notice 
is intended as an aid, not a hindrance, to a fair 


Moore v. Waddington, 96 N.W. 279, 
69 Neb. 615. 

(2) A candidate who was shown 
to have received sufficient votes to 
elect him to office, but Who did not 
appeal from judgment dismissing pe¬ 
tition in contest proceeding, was not 
a party thereto, and could not be 
declared elected.—Huff v. Black, 82 
S.W.2d 473, 259 Ky. 550. 

Application to trial court uxuieces- 
sary 

Appeal in election contest suit 
could be taken by filing transcript 
with clerk of supreme court and 
causing notice to be issued and 
served thereon, without making ap¬ 
plication for appeal to trial court 
or obtaining trial court order al¬ 
lowing appeal.—Cleveland v. Palin, 
199 N.B. 142, 209 Ind. 382. 

Inconsequential defects will be 
overlooked. 

Kan.—Stryker v. Welch, 27-9 P. 25, 
128 Kan. 632. 

S.C.—Davis V. Town of Cayce, 164 
S.E. 883, 166 S.C. 372. 

S.D.—Bronson v. Rapid City, 259 N. 
W. 674, 63 S.D. 408. 

24. Ill.—Bossi V. Northrup, 170 N. 
E. 285, 338 Ill. 195. 

25. Ky.—Bingham v. Anderson, 251 
S.W. 973, 199 Ky. 680. 

S.D.—Bronson v. Rapid City, 259 N. 

W. 674, 63 S.D. 408. 

20 C.J. p 265 note 35. 

26. Ky.—Strong v. Jones, 42 S.W. 
752, 43 S.W. 704, 101 Ky. 652, 19 
Ky.L. 1298. 


27- Iowa.—^Donlan v. Cooke, 237 N. 
W. 496, 212 Iowa 771—Mentzer v. 
Davis, 80 N.W. 557. 109 Iowa 528. 

28. Bonds held sufficient 

Ala.—^Wilkerson v. Lee, 181 So. 296, 
236 Ala. 104, followed in McGrifC 

V. Jernigan, 181 So. 299, 236 Ala. 
107. 

Ind.—Corey v. Lugar, 62 Ind. 60. 

20 C.J. p 266 note 37 [c]. 

Bonds held insufficient 
Ky.—Kinner v. Zachem, 117 S.W.2d 
943, 273 Ky. 758—Barker v. Blank¬ 
enship, 111 S.W.2d 592, 271 Ky. 
213. 

3 C.J. p 1162 note 58 [nj. 

Cash deposit to meet the expenses 
of the appeal has been held neces¬ 
sary, under some statutes.—Harris- 
ville V. Lawrence, 21 N.Y.S. 62, 66 
Hun 302, 

29. Ky,—Stafford v. Bailey, 138 S. 

W. 2d 999, 1002, 282 Ky. 528, cit¬ 
ing Corpus Juris—Stafford v. Bai¬ 
ley, 138 S.W.2d 998, 999, 282 Ky. 
525, citing Corpus Juris—Camp¬ 
bell V. Combs. 116 S.W.2d 955, 273 
Ky. 404—Whitt V. Reed, 32 S.W.2d 
324, 235 Ky. 728—Philips v. Rob¬ 
inson, 9 S,W.2d 995, 225 Ky. 682. 

20 C.J. p 266 note 37. 

30. Ky.—Stafford v. Bailey, 138 S. 
W.2d 998, 282 Ky. 525. 

Only trial court can remedy the 
defect.—Stafford v. Bailey, 138 SW. 
2d 999, 282 Ky. 528. 

31. Ky.—Stafford v. Bailey, 138 S. 
W.2d 998, 282 Ky. 525—Kash v. 
Strong, 178 S.W. 1133, 165 Ky. 843, 
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32. Ind.—Cleveland v. Palin, 199 N. 
E. 142, 209 Ind. 382. 

Ky.—Stafford v. Bailey, 138 S.W.2d 
999, 282 Ky. 528—Williams v. Ez- 
zell, 275 S.W. 783, 210 Ky. 213. 

33. Ky.—Kinner v. Zachem, 117 S. 
W.2d 943, 27^ Ky. 758. 

20 C.J. p 266 note 40. 

34. Miss.—Pearson v. Wilson, 57 
Miss. 848. 

35. Ky.—Johnson v. Little, 196 S. 
W. 166, 176 Ky. 505, Ann.Cas.1918 
A 70—Galloway v. Bradburn, 82 
S.W. 1013, 119 Ky. 49, 26 Ky.L. 
977. 

36. Ky.—Galloway v. Bradburn, su¬ 
pra. 

37. Iowa.—Mentzer v. Davis, 80 N. 
W. 557, 109 Iowa 528. 

20 C.J. p 266 note 47. 

Notice held sufficient 
Okl.—Turlington v. Summers, 18 P. 
2d 865, 162 Okl. 13. 

38. Minn.—Odegard v. Lemire, 119 
N.W. 1057, 107 Minn. 315. 

Or.—Allen v. Levens,- 198 P. 907, 
101 Or. 466, affirmed 199 P. 595, 
101 Or. 466. 

39. Wis.—State v. Gregory, 232 N. 
W. 546, 202 Wis. 326. 

Service held sufficient 

Wis.—State v. Gregory, supra. 

40. Iowa.—Mentzer v. Davis, 80 N. 
W. 557, 109 Iowa 528. 

41. Minn.—^Whittier v. Farmington, 
131 N.W. 1079, 115 Minn. 182. 
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investigation, a notice which fairly apprises the 
contestee of the claim made is sufficient. The no¬ 
tice, if defective, may be amended.^2 

§ 311. Effect as Supersedeas 

The general rule is that a Judgment rendered in an 
election contest is not stayed or superseded by an appeal 
therefrom, or by the execution of a bond. 

The general rule is that a judgment rendered in 
an election contest is not stayed or superseded by 
an appeal therefrom, or by the execution of a 
bond.43 Under some statutes, however, such a 
judgment is or may be superseded or stayed,^^ and, 
while the inherent power of the court to grant a 
supersedeas or stay of judgment pending appeal 
in an election contest seems to be regarded by some 
authorities as an open question,^ 5 jt has been held 
that when the statute makes no provision on the 
subject the court may, in its discretion, allow such 
a stay.4® Where a stay is allowed, the ousted par¬ 
ty should be required to give a bond to the contest¬ 


ant, conditioned that if the judgment is affirmed 
or the appeal dismissed the appellant will pay the 
value of the use of the office from the time of the 
appeal until the delivery of possession to the con- 

testant.47 

§ 312. Record, Bill of Exceptions, and Tran¬ 
script 

The necessity, requisites, and effect, of the record or 
biH of exceptions In election contests, depend on the pro¬ 
visions of statutes relating to such contests, or the gen¬ 
eral rules of practice governing appeals in other cases. 

The necessity, requisites, and effect of the rec¬ 
ord, ^8 or abstract of the record,^9 or bill of ex- 
ceptions,^® on appeal in election contests, and the 
time and manner in which they must be trans¬ 
mitted or filed,51 depend on the provisions of stat¬ 
utes relating to such contests or the general rules 
of practice governing appeals in other cases, while 
it has been held that a bill of exceptions is not re- 
quired52 or allowed^s on appeal in election cases, 


42. Minn.—Moon v. Harris, 142 N. 
W. 12, 122 Minn. 138. 

43. Mont.—State ex rel. Kommers 
V. District Court of Eighth Ju¬ 
dicial Dist. in and for Cascade 
County, 96 P.2d 271, 109 Mont. 
287. 

8 C.J. p 1279 notes 98, 99—20 C.J. 

p 266 note 56. 

Statute repealed 

Statute providing for appeal from 
election contest and that rights of 
appellant in possession of contested 
office should not be disturbed on 
execution of bond was repealed by 
amendment which failed to refer 
to stay of execution or filing of ap¬ 
peal bond, and statute must be treat¬ 
ed as though amended section had 
been contained therein from begin¬ 
ning.—State ex rel. Nicely v. Wild- 
ey, 197 N.E. 844, 209 Ind. 1. 

44. Ky.—Ball v. Cawood, 120 S.W. 
2d 776, 275 Ky. 108, followed in 
Day V. Middleton, 120 S.W.2d 778, 
275 Ky. 113. 

3 C.J. p 1279 note 1—20 C.J. p 266 
note 59. 

45. Ark.—^Bowen v. Love well, 177 
S.W. 929, 119 Ark. 64. 

Wash.—State v. Franklin County 
Super. Ct., 113 P. 277, 62 Wash. 
166. 

4& Okl.—^Palmer v. Harris, 101 P. 

852, 23 Okl. 500. 138 Am.S.H. 822. 

3 C.J. p 1280 note 2. 

47. Iowa.—^Mentzer v. Davis, 80 N. 
W. 667, 109 Iowa 528. 

20 C.J. p 267 note 62. 

48. Conn.—Denny v. Pratt, 133 A. 
107, 104 Conn. 396. 

Ill.—Neal V. Odle, 140 N.B. 31, 308 
lU. 469. 


Mont.—Curry v. McCaffery, 131 P. 
673, 47 Mont. 191. 

S.D.—^Russell V. City of Plandreau, 
275 N.W. 386, 65 S.D. 530. 

20 C.J. p 267 note 64. 

Computation or recount proceeding's 
Pa.—^Appeal of Frantz, 172 A. 643, 
315 Pa. 888—^In re Plains Tp. Elec¬ 
tion Returns, 124 A. 678, 280 Pa. 
620. 

Transmission of transcript 

(1) Transmission of transcript to 
clerk of supreme court forms no 
part of proceedings to perfect ap¬ 
peal from Judgment in election con¬ 
test.—^Dickenson v. Nelson, 272 N.W. 
297, 65 S.D. 162. 

(2) Therefore, provision of stat¬ 
ute that party appealing from Judg*- 
ment in election contest must imme¬ 
diately procure transmission of 
transcript and papers on appeal to 
clerk of supreme court is directory 
and not mandatory.—^Dickenson v. 
Nelson, supra. 

Papers hdld sufficient 

On contestant’s appeal from Judg¬ 
ment in election contest, papers con¬ 
sisting of Judgment roll and pur¬ 
ported transcript of testimony were 
sufficient to defeat motion to dismiss 
appeal, to permit supreme court to 
consider appeal as an appeal from 
Judgment based on Judgment roll, 
and to present such questions as af¬ 
firmatively appeared on face of judg¬ 
ment roll, even though record had 
not been settled.—^Russell v. City of 
Flandreau, 275 N.W. 386, 65 S.D. 
530. 

Agreements between parties 
What constitutes part of the record 
on appeal is not determined by agree¬ 
ments between the parties.—^Roberts 

432 


V. Donahoe, 131 N.E. 33, 191 Ind. 
98. 

Effect of Bubstitutiou agreement 
Where the list of ballots used by 
absent voters was missing from the 
record, the meaning of the word 
“ballots,” as used in an agreement 
to furnish the list, Included not only 
the printed ticket with the names of 
the candidates thereon, but also the 
applications and envelopes required 
by statute to be used in the voting 
of absentee ballots; and where it 
was agreed in the argument that the 
exhibit to show certain ballots 
should be substituted, a statement 
on the exhibit that no absentee bal¬ 
lot applications were printed may be 
considered in Judging the legality of 
the ballots.—Gulce v. McGehee, 125 
So. 433, 155 Miss. 858, overruling 
suggestions of error 124 So. 643, 155 
Miss. 858. 

49- Mo.—Goben v. Murrell, 197 S. 
W. 432, 195 Mo.App. 104, denying 
rehearing 190 S.W. 986, 196 Mo. 
App. 104. 

50. Ill.—Armstrong v. Wilkinson, 
179 N.B. 97, 346 Ill. 322. 

Miss.—^McDonald v. Spence, 174 So. 
54, 179 Miss. 342. 

51- Ky.—Austin v. Anderson, 132 S. 
W.2d 56, 279 Ky. 742—Kinner v. 
Zachem, 117 S.W.2d 943, 273 Ky. 
758—^Hall V. Webber, 17 S.W.2d 
198, 229 Ky. 320. 

52. Ky.—Rody v. Groan, 197 S.W. 
456, 177 Ky. 9. 

20 C.J. p 267 note 66 [a]. 

53. Pa.—^Mann v. Cassidy, 1 Brewst. 
11—^Brisbane v. Van Lear, 14 
Pittsb.Leg.J. 17, 2 Pittsb.Leg.J.,N. 
S., 17. 

20 CJ. p 267 note 67 [a]. 
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the usual mode of getting the evidence before the 
appellate court is by a bill of exceptions settled 
and signed by the court or other tribunal before 
which the contest was tried.54 A proper bill of 
exceptions has been held necessary to confer juris¬ 
diction on the appellate court.55 In the absence of 
such a bill the appellate court in reviewing the ac¬ 
tion of the trial court can notice only such errors 
as appear on the face of the record proper,56 and 
it will be presumed that the evidence was suffi¬ 
cient to support the findings and judgment.57 All 
facts essential to sustain the jurisdiction of the 
trial court must be shown affirmatively by the rec¬ 
ord and the record is never complete if it omits 
a fact necessary to give the appellate court juris¬ 
diction. 5 9 The appellate court considers only such 
questions as are properly presented by the record/O 
and questions which depend for their determination 
on the evidence are not available where such evi¬ 
dence is not brought up.^i Thus where the record 
or bill of exceptions does not contain the ballots, 
or facsimile copies®^ or any description thereof,®^ 
questions arising out of rulings and findings with 
respect to the ballots cannot be considered by the 
appellate court. Where it does not appear that 
the ballots were ever filed, or that they were in 
evidence, or that they were received from the cus¬ 
tody of the proper officer, they do not constitute 
a part of the record on appeal.^® Where the 
election act provides that the final order shall be 
a judgment declaring who is elected, not a decree 
in which recitals of fact could be incorporated, 
the burden of preserving the evidence to sustain 


§ 314 

an attack on the judgment devolves on appellant 
or plaintiff in error.56 

§ 313. Dismissal 

Where an event occurs, pending appeal, which renders 
it impossible or unnecessary to grant relief, the appeal 
may be dismissed. 

Where, pending appeal, the successful candidate 
resigns, and contestant is appointed to fill the va- 
cancy,67 or becomes a candidate for the unexpired 
term,5S the appeal will be dismissed for want of 
actual controversy. Likewise, where an event oc¬ 
curs, pending appeal, which renders it impossible 
to grant effectual relief, the appeal may be dis- 
missed.59 But the expiration of the term of office 
for which the parties were candidates is not ground 
for dismissal, where the contestant would, if suc¬ 
cessful in the case, be entitled to recover from the 
contestee the compensation received by the latter 
as an incident to the office.70 The grounds for 
dismissal must be shown by sufficient evidence, 
and appellant should have an opportunity to be 
heard.7i 

§ 314. Hearing and Review 

In the absence of statutes otherwise providing, the 
rules governing hearing and review in civil cases gen¬ 
erally, are applicable to election contests. 

Under the express provisions of some statutes, 
appeals in election contests are entitled to a speedy 
determination72 and to preference on the calen- 
dar.73 Where the statute provides that the cause 
shall be heard and determined in a summary man- 
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54. Ark.—^Henderson v, Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

20 C.J. p 267 note 68. 

55. Miss.—^McDonald v. Spence, 174 
So. 54, 179 Miss. 342. 

56. Neb.—Miller v. Rolph, 1 N.W. 
123, 8 Neb. 438. 

57. Neb.—Peters v. Morey, 61 N.W. 
312, 34 Neb. 82. 

58. Ala.—Bowen v. Holcombe, 87 
So. 87, 204 Ala. 549. 

Ind.—^Parlow v. Hougham, 87 Ind. 
540. 

Notice of contest 

The jurisdiction of the trial court 
over an election contest is not af¬ 
fected by the failure of the record 
to disclose the evidence of the serv¬ 
ice of a copy of the notice of contest 
on the contestee.—^Wood v. Beals, 
218 P. 354, 29 N.M. 88. 

59. Ky.—Stafford v. Bailey, 138 S. 
W.2d 999, 282 Ky. 528. 

60. iii._Neal V. Odle, 140 N.B. 31, 
308 Ill. 469. 

Ind.—^Martin v. Youngblood, 7 N.E.2d 
29 C.J.S.-28 


997, 211 Ind. 647—^Roberts v. Dona- 
hoe, 131 N.E. 33, 191 Ind. 98. 
Ky.—Martin v. Eagle, 32 S.W.2d 1020, 
236 Ky. 267. 

Tex,—Johnston v. Peters, Civ.App., 
260 S.W. 911. 

20 C.J. p 267 note 72. 

Errors not properly asslgrned or 
cross assigned will not be considered. 
Ill.—Slenker v. Engel, 95 N.E. 618, 
250 Ill. 499. 

Pa.—In re Padden’s Election, 107 A. 

694, 264 Pa. 183. 

3 C.J. p 1341 note 71. 

61. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Ind.—^Martin v. Youngblood, 7 N.B. 
2d 997, 211 Ind. 647—Roberts v. 
Donahoe, 131 N.B. 33, 191 Ind. 
98. 

20 C.J. p 267 note 73. 

62. Cal.—Treanor v. Williams, 78 P. 
884, 145 Cal. 315. 

20 C.J. p 267 note 74. 

63. Cal.—^Lay v. Parsons, 38 P. 447, 
104 Cal. 661. 

20 C.J. p 268 note 75. 
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64. Conn.—^Donovan v. Davis, 82 A. 
1025, 85 Conn. 394. 

20 C.J. p 268 note 76 [a]. 

65. Ky.—^Bdwards v. Logan, 69 S. 
W. 800, 24 Ky.L. 678. 

66. Ill.—Quartier v. Dowiat, 76 N.E. 
371, 219 Ill. 326. 

67. Cal.—Broadbent v. Keith, 119 P. 
939, 17 CaLApp. 389. 

6& Ind.—^In re New Castle Mayoral¬ 
ty Election, 97 N.E. 1020, 50 Ind. 
App. 35. 

69i Colo.—^Klndel v. Le Bert, 48 P. 

641, 23 Colo. 385, 58 Am.S.R. 234. 

20 C.J. p 268 note 83. 

70. Colo.—Israel v. Wood, 56 P.2d 
1324, 98 Colo. 495. 

71. Miss.—Guice v. McGehee, 124 
So. 643, 155 Miss. 858, suggestion 
of error overruled 125 So. 433, 155 
Miss. 858. 

72. Ky.—Graham v. Graham, 67 S. 
W. 1004, 113 Ky. 743, 24 Ky.L. 
20 . 

S.D.—^Ward v. Fletcher, 153 N.W. 
962, 36 S.D. 98. 

73. Ky.—^Ingram v. Cincinnati, F. & 
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ner, the appellate court, so far as necessary to a 
determination of the correctness of the judgment, 
should pass on all alleged errors to which its atten¬ 
tion is called by either party.A respondent or 
appellee may urge any facts appearing in the rec¬ 
ord which will support the judgment of the court 

below- 

In the absence of statutes otherwise providing, 
the rules governing hearing and review in civil cas¬ 
es generally, are applicable to hearing and review 
in election contests.*^® Thus questions which are 
not necessary to the final determination of the 
cause, 77 or which are not properly briefed, argued, 


.29 C.J.S. 

or presented,7® will not be considered. The ap¬ 
pellate court will indulge all reasonable presump¬ 
tions in favor of the acts and rulings of the lower 
court or tribunal,7^ and where the determination 
of a question depends on evidence which is not 
before the appellate court, it will be presumed that 
the ruling of the trial court was correct.®® Mat¬ 
ters committed to the discretion of the trial court 
will not be reviewed unless such discretion is 
abused.®! The appellate court merely determines 
whether the conclusions of law are warranted by 
the findings of fact,®® and it will not, as a general 
rule, disturb findings of fact on conflicting evi¬ 
dence,®® unless such findings are manifestly wrong 
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S. B. R. Co., 105 S.W. 978, 127 Ky. 
638, 32 529—Graham v. 

Graham, 67 S.W. 1001, 113 Ky. 743, 
24 Ky.L. 20. 

20 C.J. P 268 note 86 [a]. 

74. S.D.—Ward v. Fletcher, 153 N. 
W. 962, 36 S.D. 98. 

'75- Minn.—^Pye v. Hanzel, *273 N.W. 
611, 200 Minn. 135—Prenevost v. 
Delorme, 152 N.W. 758, 129 Minn. 
359. 

76. Ill.—^Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387—Weston 

V. Markgraf, 160 N.E. 215. 328 Ill. 
576. 

Ind.—Wright v. Walker, 161 N.B. 424, 
197 Ind. 661. 

Ky.—Gross v. Ball, 81 S.W.2d 409, 
258 Ky. 730—Siler v. Brown, 284 S. 

W. 997, 215 Ky. 199. 

Mo.—^Bradley v. Page, App., 46 S.W. 
2d 208. 

Pa.—^In re Returns from Hermlnie 
Election Dist. of Sewickley Tp., 
Westmoreland County, 192 A. 130, 
326 Pa, 321. 

Tenn.—Reagan v. McBroom, 61 S.W. 

2d 995, 164 Tenn. 476. 

Tex.—^Ramsay v. Wilhelm, Civ.App., 
52 S.W.2d 757, error refused—John¬ 
ston V. Peters, Civ.App., 260 S.W. 
911—^Barker v. Wilson, Civ.App., 
206 S.W. 543. 

Good reason for contest must he 
shown by contestor before he starts 
it and, in the absence of some definite 
and specific assertion, the supreme 
court must assume that there are 
none to be made.—^Boger v. Sn4th, 
238 P. 57, 77 Colo. 476. 

Question of disqualification of un¬ 
successful candidate for office of 
sheriff by reason of conviction of 
felony in federal court was too im¬ 
portant to be decided as a collateral 
Issue on appeal in a recount proceed¬ 
ing.—State ex rel. Stone v. District 
Court of Ninth Judicial Dist in and 
for Glacier County, 63 P.2d 147, 103 
Mont. 516. 

77- Ariz.—^Hunt v. Campbell, 169 P. 
596, 19 Ariz. 254. 

Ky.—Combs v. Dixon, 286 S.W. 797, 
215 Ky. 566. 


N.M.—^Rogers v. Scott 300 P. 441, 35 
N.M. 446. 

'Utah.—^Evans v. Reiser, 3 P.2d 253, 
78 Utah 307, denying rehearing 2 
P.2d 615. 78 Utah 253. 

Once ballot boxes are opened the 
legality of the result depends on the 
count of the ballots, and the proprie¬ 
ty of the order of the court to have 
the boxes opened Is not subject to 
review.—^Melgs v. Thels, 129 A. 551, 
102 Conn. 579. 

7& Ind.—Nicely v. Wildey, 5 N.E.2d 
111, 210 Ind. 640. 

Ky.—Little V. Alexander, 80 S.W.2d 
32, 258 Ky. 419—Siler v. Brown, 
284 S.W. 997, 216 Ky. 199. 

20 C.J. p 268 note 89. 

Waiver of contention 
On appeal, in election contest, ap¬ 
pellant’s concession that question of 
proper preservation of ballots was 
material only in event of a tie vote 
was, in effect, a waiver of appel¬ 
lant’s contention that integrity of 
ballots was not preserved.—Park v. 
Hood, 27 N.E.2d 838, 374 Ill. 36. 

79. Ala.—Campbell v. Jefferson 

• County, 113 So. 230, 216 Ala. 251— 
Garrett v. Cunlngharae, 100 So. 
845, 211 Ala. 430. 

Ill.—Greene v. Bjorseth, 183 N.E. 464, 
350 Ill. 469. 

Ind.—^Martin v. Toungblood, 7 N.E. 
2d 997, 211 Ind. 647—Vincent v. 
Sims, 191 N.E. 150, 207 Ind. 47— 
Roberts v. Donahoe, 131 N.E. 33, 
191 Ind. 98. 

Ky.—Ward v. Salyer, 140 S.W.2d 
1016, 283 Ky. 294—Martin v. 

Eagle, 32.S.W.2d 1020, 236 Ky. 267 
—Young V. Hays, 246 S.W. 454, 
197 Ky. 185. 

Okl.—^Albright v. Election Board of 
Payne County, 44 P.2d 996, 172 
Okl. 162. 

Tex.—^Hogg V. Waddell, Civ.App., 42 
S.W.2d 488. 

20 C.J. p 268 note 95. 

Detonuinatlou of tie vote 
Where statutory provisions have 
been follqwed in determining a tie 
vote, the reviewing court will not 
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disturb the result.—Orewiler v. Fish¬ 
er, 15 N.B.2d 132, 133 Ohio St. 608. 
Computation proceedings 
Supreme court’s consideration of 
election computation proceedings on 
appeal from an order with respect to 
counting of certain ballots was not to 
be considered a precedent for its re¬ 
view of election counts.—^Appeal of 
McCaffrey, 11 A.2d 893, 337 Pa. 552 
—In re Opening of Ballot Box in 
Third Election Dist. of Forty-First 
Ward, 195 A. 890, 328 Pa. 535. 

90. Ark.—^Henderson v. Gladish, 128 
S.W.2d 257, 198 Ark. 217. 

Ky.—^Wright v. Crase, 115 S.W.2d 
318, 273 Ky. 76—Craft v. Davidson, 
224 S.W. 1082, 189 Ky. 378. 

20 C.J. P 268 note 96. 

Computation proceeding 
Pa.—^In re Returns from Herminie 
Election Dist. of Sewickley Tp., 
Westmoreland County, 192 A. 130, 
326 Pa. 321. 

81. Ill.—^Boland v. City of La Salle, 
19 N.B.2d 177, 370 Ill. 387. 

Ky.—Covingrton v. Joiner, 254 S.W. 
1048, 200 Ky. 378. 

N.D.—Torkelson v. Byrne, 276 N.W. 

134, 68 N.D. 13, 113 A.L.R. 1213. 
Okl.—^Lewis v. Bandy, 144 P. 624, 
45 Okl. 45. 

Pa.—^In re Election Cases, 65 Pa. 20. 
20 C.J. p 268 note 98. 

82. N.T.—^People v. Suffolk County, 
156 N.Y.S. 205, 170 App.Div. 364. • 

Or.—^Van Winkle v. Crabtree, 55 P. 

831, 56 P. 74, 34 Or. 462. 

20 O.J. p 268 note 99. 

83. Ala.—^Wilkerson v. Lee, 181 So. 
296, 236 Ala. 104, followed in Mc- 
Griff V. Jernigan, 181 So. 299, 236 
Ala. 107. 

Ark.—Stafford v. Cook, 252 S.W. 597, 
159 Ark. 438. 

Cal.—Scott V. Kenyon, 105 P.2d 291, 
superseding, App., 93 P.2d 160. 
Colo.—^Israel v. Wood, 56 P.2d 1324, 
98 Colo. 495—Cardenas v. Valdez, 
184 P. 370, 67 Colo. 333. 

Ill.—Park V. Hood, 27 N.B.2d 838, 
374 Ill. 36—^Dirst v. McDonald, 24 
N.B.2d 361, 372 Ill. 498—Neff v. 
George, 4 N.E.2d 388, 364 Ill. 306-- 
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or against the weight of the evidence.84 In some 
jurisdictions, however, it is held that, where the 
case comes before the appellate court on written 
or documentary evidence practically as it was pre¬ 
sented in the trial ’court, the appellate court may 
decide for itself what the facts establish, substan¬ 
tially as though the question was submitted to it 
in an original proceeding.85 Where the construc¬ 
tion to be given the markings on official ballots is 
held to be a question of law, the finding thereon 
may be reviewed on appeal but where the ques¬ 
tion as to whether marks placed on a ballot were 
intended by the voter as marks of identification is 
held to be a question of fact, the appellate court 
cannot review the finding.87 

§ 3IS. — Trial de Novo 

In some Jurisdictions an eiection contest is triabie de 
novo, on appeai to designated courts. 


In some jurisdictions, a contested election case 
must be tried in the appellate court on the record 
alone ;88 in other jurisdictions, however, such a 
contest is triable de novo in an appellate court.8^ 
Thus, under some statutes,®although not under 
others,® 1 an appeal of such a contest to the su¬ 
preme court is triable de novo. Likewise, an ap¬ 
peal of an election contest to certain intermediate 
appellate courts has been held triable de novo.®^ 

On a trial de novo of an election contest in an 
appellate court, the rules as to the allowance of 
amendments to the pleadings are, in general, the 
same as they would be if the cause had originated 
in such court.®® Unless the parties stipulate oth¬ 
erwise, all the evidence must be produced on which 
the contestant relies,®4 and testimony may be heard 
which was not introduced in ‘the lower court ;®5 
but the findings of the judge at the trial below are 
entitled to considerable weight.®® 


Rogrers v. Meade, 2 N.E.2d 924, 363 
Ill. 630—^Bullman v. Cooper, 200 
N.B. 173, 362 Ill. 469—Porter v. 
Greening, 179 N.!]. 872, 347 Ill. 
434 —Blattner v. Dietz, 143 N.E. 92, 
311 Ill. 445. 

Ind.—^Morehouse v. Padgett, 188 N.E. 
315, 206 Ind. 29—Roberts v. Drake, 
185 N.E. 286, 205 Ind. 425—Wright 

V. Walker, 161 N.E. 424, 197 Ind. 
gei—^Lngar v. Burns, 150 N.E. 774, 
197 Ind. 646, rehearing denied 151 
N.B. 689, 197 Ind. 646. 

Iowa.—State v. Consolidated Inde¬ 
pendent School Dist. of Palo, 176 
N.W. 976, 188 Iowa 959—^Kelso v. 
Wright, 81 N.W. 806, 110 Iowa 560. 
Ky.—^Wheeler v. Marshall, 132 S.W.2d 
619, 280 Ky. 65—^Bargo v. Tedders, 
71 S.W.2d 660, 254 Ky. 341—Salis¬ 
bury V. Moore, 70 S.W.2d 529, 253 
Ky. 744—Salyer v. Gross, 69 S.W. 
2d 376, 253 Ky. 296—^Howard v. 
’Parsons, 47 S.W.2d 545, 242 Ky. 704 
—Woods V. Blair, 300 S.W. 597, 
222 Ky. 201—^Duff v. Salyers, 295 S. 

W. 871. 220 Ky. 646. 

Minn.-Pye v. Hanzel, 273 N.W. 611, 
200 Minn. 135—Sweno v. Gutches, 
252 N.W. 839, 191 Minn. 24—Mc¬ 
Veigh V. Spang, 228 N.W. 165, 178 
Minn. 578. 

Mont.—^Tipton v. Sands, 60 P.2d 662, 
103 Mont. 1, 106 A.L.R. 474. 

Nev.—^James v. Stern, 195 P. 1104, 
44 Nev. 430. 

N.C.—^Robertson v. Jackson, 110 S. 

B. 593, 183 N.C. 695. 

N.D.—^McDonald v. Koths, 249 N.W. 
706, 63 N.D. 716—^Drinkwater v. 
Nelson, 187 N.W. 152, 48 N.D. 
871. 

Okl.—Turlington v. Summers, 18 P. 

2d 865, 162 Okl. 13. 

Pa.—^In re Election Contest for Of¬ 
fice of Burgess of Borough of Ell- 
wood City, 133 A. 879, 286 Pa. 
257. 


Tenn.—^Reagan v. McBroom, 51 S.W. 
2d 995, 164 Tenn. 476—Zirkle v. 
Stegall, 43 S.W.2d 192, 163 Tenn. 
323—Brown v. Hows, 40 S.W.2d 
1017, 163 Tenn. 138, rehearing de¬ 
nied 42 S.W.2d 210, 163 Tenn. 178. 
Tex.—^Walker v. Cunningham, Civ. 
App., 66 S.W.2d 815—Williams v. 
Barber, Civ.App., 64 S.W.2d 1048— 
Hogg v. Waddell, Civ.App., 42 S.W. 
2d 488. 

20 C.J. p 268 note 2. 

84- Ill.—Baker v. Hinrichs, 194 N.E. 

284, 359 Ill. 138—Stevenson v. 

Baker, 179 N.E. 842, 347 Ill. 304. 

Ky.—Brewer v. Compton, 122 S.W. 

2d 1024, 276 Ky. 53. . 

Nev.—James v. Stern, 196 P. 11Q4, 
44 Nev. 430. 

20 C.J. p 269 note 3. 

85- Colo.—^Winters v. Pacheco, 292 
P. 1061, 88 Colo. 105. 

Ind.—^Lumm v. Simpson, 194 N.E. 
341, 207 Ind. 680. 

Kan.—Campbell v. Ramsey, 92 P.2d 
819, 150 Kan. 368—^Mathewson v. 
Campbell, 138 P. 637, 91 Kan. 

625. 

86. S.D.—Smiley v. Armstrong, 278 
N.W. 21, 66 S.D. 31. 

20 C.J. p 269 note 6. 

87- Iowa.—^Voorhees v. Arnold, 78 
N.W. 795, 108 Iowa 77. 

20 C.J. p 269 note 8. 

88. Ala.—Griffin v. Wall, 32 Ala. 
149. 

20 C.J. p 269 note 12 [a]. 

Slectloa contest is not ohancexy 
case in such a sense that there can 
be a trial de novo, although a stat¬ 
ute provides that the trial of a con¬ 
test shall be conducted by the court 
Without the intervention of a jupy.— 
Breding v. Williams, 54 F. 206, 33 
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Or. 391—Hughes v. Holman, 32 P. 
298, 23 Or. 481. 

89. Neb.—Swan v. Bowker, 281 N.W. 
891, 135 Neb. 405. 

20 C.J. p 269 notes 11 [c], 14. 

90. Iowa.—Stamos v. Gray, 264 N. 
W. 919, 221 Iowa 145. 

20 C.J. p 269 note 11 [b]. 

91. Ark.—Dodd v. Gower, 62 S.W. 
2d 1, 187 Ark. 717. 

m Tennessee 

(1) It has been held that election 
contests tried in the circuit court 
are to be reviewed de novo by the 
supreme court on appeal.—^Barham v. 
Denison, 17 S.W.2d 692, 159 Tenn. 
226—20 C.J. p 269 note 11 [d]. 

(2) But this practice will not be 
hereafter followed.—Zirkle v. Stegall, 
43 S.W.2d 192, 163 Tenn. 323—Brown 
V. Hows, 40 S.W.2d 1017, 163 Tenn. 
138, rehearing denied 42 S.W.2d 210, 
163 Tenn. i78. 

98. Ark.—Dodd v. Gower, 62 S.W.2d 
1, 187 Ark. 717. 

Kan.—Woodruff v. Bell, 53 P.2d 498, 
143 Kan. 110. 

20 C.J. p 269 note 11. 

93. Neb.—Swan v. Bowker, 281 N.W. 
891, 135 Neb. 405. 

Amendment held properly allowed 
Neb.—Swan v. Bowker, supra. 

94. Neb.—^Richmond v. Breithaupt, 
195 N.W. 4-63, 110 Neb. 859. 
Stipulation held insufficient to bind 

contestee to accept as final the re¬ 
count of the ballots in the lower 
court.—^Richmond v. Breithaupt, su¬ 
pra. 

95. Ark.—Williams v. Buchanan, 110 
S.W. 1024, 86 Ark. 269. 

96. N.D.—^Torkelson v. Byrne, 2T6 
N.W. 134, 68 N.D. 13, 118 A.D..R. 
1213* 
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§ 316. -Harmless Error 

Error at the trial of an election contest will be treat¬ 
ed as harnniess if it Is apparent that it could not have 
afTected the result. 

Error at the trial of an election contest will be 
treated as harmless if it is apparent that it could 
not have affected the result.^^ Thus it is harmless 
error to count a void ballot for one candidate where 
a void ballot was also counted for the opposing 
candidate 8 to fail to count ballots for one can¬ 
didate where there was also failure to count an 
equal number for the otheror to exclude evi¬ 
dence that certain votes counted for the contestee 
were in fact cast for the contestant where, if they 
were counted in favor of the contestant, the con¬ 
testee would still have a majority.^ Where appel¬ 
lants are entitled to the offices in controversy in 
any event, it is unnecessary to consider various 
grounds of countercontest presented against them.2 

§ 317. Determination 

As In other cases, the Judgment In an election contest 
will be reversed for material error, or affirmed in the ab¬ 
sence of such error. 

As in other cases, the judgment in an election 
contest will be reversed for material errors,^ and 
the appellate court will either render the judgement 
which ought to have been rendered by the court 
below, if the record enables it to do so,^ or will 
remand for further proceedings in the lower court 


where such course is necessary.® Where the term 
of office expires before the appeal is decided, the 
appellate court on reversal will not remand the cause 
but will pronounce judgment for the costs.® On 
the other hand, the judgment will, in the absence 
of reversible error, be affirmed.*^ In such case, 
the mandate will be issued immediately and not 
stayed for the usual statutory period, when the 
public interests require that the decision be not 
delayed;® but this lies in the discretion of the 
court, and is not a matter of right.8 It has been 
held that the appellate court is not authorized to 
pass on the merits of the case where the lower 
court has not done so and the affirmance of the 
judgment of the lower court dismissing the petition, 
on the ground that it was without jurisdiction to 
determine the question presented, does not preju¬ 
dice the right of the contestant to institute a con¬ 
test before the proper tribunal, provided such right 
exists by reason of applicable law.^i 

§ 318. Certiorari 

Where no other adequate form of review is available 
an appellate court may exercise such supervisory control 
as is proper on certiorari. 

Certiorari will not lie under statutes which are 
construed as making the decision of the inferior 
tribunal final,nor will it lie if an adequate rem¬ 
edy is provided by appeal.^® Where, however, no 
other adequate form of review is available, an ap- 


97. Ala.—^Dobbs v. Brunson, 86 So, 
38, 17 Ala.App. 318. 

Cal.—^In re Contest of Election of 
Claire, 50 P.2d 1070, 9 Cal.App.2d 
749. 

Colo.—Collins V. Heath. 233 P. 838, 
76 Colo. 600. 

Ill.—Nelf V. George, 4 N.E.2d 388, 
364 Ill. 306—Greene v. Bjorseth, 
183 N.B. 464, 350 Ill. 469—Clarke v. 
Bettenbausen, 129 N.E. 803, 296 Ill. 
373. 

Ind.—^Martin v. Youngblood, 7 N.B.2d 
997, 211 Ind. 647—Vincent v. Sims, 
191 N.E. 150, 207 Ind. 47—McCor¬ 
mick V. Wall, 168 N.E. 454, 201 
Ind. 439. 

Iowa.—State v. Creston Mut. Tele¬ 
phone Co., 191 N.W. 988, 195 Iowa 
1368. 

Ky.—Conley v. Rice, 67 S.W.2d 478, 
252 Ky. 370—^Noble v. Bowman, 60 

S.W.2d 948, 249 Ky. 343—Kirby v. 
Creech. 32 S.W.2d 419, 236 Ky. 
816—^Duff V. Salyers, 295 S.W. 
871, 220 Ky. 546. 

Miss.—Tonnar v. Wade, 121 So. 166, 
153 Miss. 722. 

Mo.—^Bradley v. Page, App., 46 S.W. 
2d 208. 

Mont.—Gervais v. Rolfe, 187 P. 899, 
57 Mont. 209. 

Pa.—rin re Ayre, 134 A. 477, 287 


Pa. 136—^In re Haverford Tp. Elec¬ 
tion, 128 A. 499, 282 Pa. 504. 

S.D.—Smiley v. Armstrong, 278 N.W. 
21, 66 S.D. 31—^Mueller v. Holter, 
194 N.W. 844, 46 S.D. 535. 

Tenn.—^Reagan v. McBroom, 51 S.W. 

2d 995, 164 Tenn. 476. 

Tex.—^Barker v. Wilson, Civ.App., 205 
S.W. 543. 

20 C.J. p 269 note 17. 

98. S.D.—Cameron v. Babcock, 262 
N.W. 80, 63 S.D. 554, 101 A.L.R. 
650. 

20 C.J. p 270 note 18. 

99. Cal.—^Evarts v. Weise, 168 P. 
122, 176 Cal, 218. 

20 C.J. p 270 note 19. 

1. Iowa.—Merritt v. Metcalf, 210 N. 
W. 611. 

20 C.J. p 270 note 20. • 

2. Ky.—^Hardin v. Horn, 212 S.W. 
573, 184 Ky. 648. 

3. Tex.—Stratton v. Hall, Civ.App., 
90 S.W.2d 865, error dismissed. 

20 C.J. p 270 note 23. 

4. Tenn.—^Reagan v. McBroom, 51 

S.W.2d 995, 164 Tenn. 476. 

20 C.J. p 270 note 24. 

5. Cal.—^Farnham v. Boland, 66 P. 
200, 366, 134 Cal. 151. 
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Idaho.—^Vlel v. Summers, 209 P. 
454. 35 Idaho 182. 

Ind.—Bryan v. Miller, 128 N.E. 437, 
189 Ind. 516. 

Tenn.—^Barham v. Denison, 17 S.W. 
2d 692, 159 Tenn. 226. 

Where it would accomplish noth¬ 
ing a case will not be remanded.— 
In re Bright's Contested Election, 141 
A. 254, 292 Pa. 389. 

6. Tenn.—^Boring v. Griffith, 1 Heisk. 
456. 

7. Ky.—Clark v. Robinson, 166 S.W. 
801, 159 Ky. 25. 

9. Ky.—Clark v. Robinson, supra. 
20 C.J. p 270 note 28 [a]. 

9. Ky.—Glidewell v. Pace, 107 S. 
W.2d 325, 269 Ky. 512. 

10. La.—^Morrisett v. City of 

Shreveport, App., 155 So. 478. 

11. Ky.—Cole v. Ridings, 111 S.W. 
2d 605, 271 Ky. 158. 

12. Ga.—Harris v. Glenn, 81 S.E. 
1103, 141 Ga. 687—Robertson v. 
Easley, 92 S.E. 1027, 20 Ga.App. 
258. 

13. Wash.—State v. King County 
Super. Ct., 129 P. 83, 71 Wash. 
503. 

20 C.J. p 270 note 3L 
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pellate court may exercise such supervisory con¬ 
trol as is proper on certiorari but application 
must be made within a reasonable time,i5 and the 
relief is granted not as a matter of right but as 
a matter of discretion based on the merits of the 
case.^® Review on such a writ will not be extend¬ 
ed beyond the limits of its natural use merely be¬ 
cause no adequate or speedy remedy is provided 
in election contests-i*^ Under some statutes, a writ 
of certiorari opens up the case for a hearing de 
novo in the appellate court but the general rule 
is that the court reviews the record on certiorari 
merely to ascertain if an error of law appears 
therein or whether the findings are supported by 
any evidence,^9 and, where error does not appear, 
the reviewing court does not substitute its conclu¬ 


sions for those of the trial court.On such re¬ 
view, however, the court is not limited to a for¬ 
mal examination of the record,^! but may ascertain 
the facts from the record and the opinion of the 
court below and correct all erroneous conclusions, 
judgments, or decrees based thereon.22 In those 
jurisdictions which hold that the question whether 
marks placed on a ballot by a voter conform to the 
statutory requirement for a legal ballot is one of 
law rather than of fact, the finding is reviewable 
on certiorari.^^ An order refusing to quash an 
election petition where the record discloses only 
the petition and order to answer and a motion to 
quash which has been refused cannot be reviewed 
on certiorari.24 The judgment on certiorari is con¬ 
clusive in the absence of an appeal therefrom.25 


K COSTS 


§ 319. In General 

The costs In election contests are regulated by the 
special statutes relating to such contests. 

The costs in election contests are regulated by 
the special statutes relating to such contests,26 and, 
although they have been determined without refer¬ 
ence to such statutes,27 the general rule is that the 


court has no authority to render judgment for costs 
unless specifically authorized by statute.26 Thus' 
a statute regulating the taxation of costs in civil 
actions will not be construed to give such author¬ 
ity.2 6 By special statute where an election is con¬ 
tested on issues joined, the prevailing party may 
be allowed a judgment for costs,^® including the 


14. Iowa.—Haas v. Contest Court, 
265 N.W. 373, 221 Iowa 150. 

Pa.—Appeal of Geary, 176 A. 644, 316 
Pa. 342. 

Tenn.—^Zirkle v. Stegall, 43 S.W.2d 
192, 163 Tenn. 823. 

20 C.J. p 270 note 32. 

Moot questlous will not be consid¬ 
ered in recount proceedings.—Peti¬ 
tion of Smith, 140 A. 854, 292 Pa. 
140. 

15. S.C.—Weston v. Williams, 2 S.E. 
2d 381, 190 S.C. 112. 

16. N.H.—Dinsmore v. Manchester, 
81 A. 633, 76 N.H. 187. 

17. Minn.—State v. McIntosh, 103 
N.W. 1017, 96 Minn. 243. 

18. Tenn.—Zirkle v. Stegall, 43 S. 
W.2d 192, 163 Tenn. 323. 

19. Pa.—In re Shaffer, 186 A. 645, 
323 Pa. 320—In re Election Con¬ 
test for Office of Burgess of Bor¬ 
ough of Ellwood City, 133 A. 379, 
286 Pa. 257. 

Pondamental gLnestlons 

On proceeding in nature of cer¬ 
tiorari to review board's action in 
recounting votes, review is restricted 
to regularity of record, although fact 
findings concerning fundamental 
questions may be considered.—In re 
Hazleton City Mayoralty Election, 
151 A. 586, 301 Pa. 14—In re Dun- 
more Borough’s Election, 149 A. 733, 
299 Pa. 617—Appeal of Armstrong, 
141 A. 633, 293 Pa. 1—Petition of 
Smith, 140 A. 864, 292 Pa. 140. 


20. .Pa.—^In re Shaffer, 186 A. 645, 
323 Pa. 320—^Appeal of Geary, 176 
A. 644, 316 Pa. 342—In re Spring- 
dale Tp. Election Recount, 161 A. 
73, 307 Pa. 312—^In re Bright's Con¬ 
tested Election, 141 A. 254, 292 
Pa. 389. 

20 C.J. p 270 note 36. 

FrUlest credit should be given to 
the findings of the lower court in 
election recount proceedings.—In re 
Dunmore Borough’s Election, 149 A. 
733, 299 Pa. 517. 

21. Pa.—Pfaffi V. Bacon, 95 A. 71, 
249 Pa. 297. 

20 C.J. p 271 note 37. 

22. Pa.—^Appeal of Geaiy, 176 A. 
644, 316 Pa. 342^—^In re Bright's 
Contested Election, 141 A. 254, 292 
Pa. 389. 

20 C.J. p 271 note 38. 

2a R.I.—^Harkness v. Central Falls 
Bd. of Canvassers, 92 A. 567, 37 
R.I. 266—Rice v. Westerly, 85 A. 
653, 35 R.I. 117. 

Effect of findlncr 

A finding by the appellate court 
that certain ballots, rejected as void 
by the board of canvassers, are valid, 
does not require the board to recount 
the whole number of votes cast at 
the election.—State v. Town Council 
of Town of West Warwick, 104 A. 
836, 42 R.I. 13. 

24. Pa.—^Moock v. Conrad, 26 A. 
700, 156 Pa. 686. 

437 


2&i S.C.—Green v. James, 96 S.E. 
400, 110 S.C. 263. 

26. Pa.—In re Sharon Hill Elec¬ 
tion, 8 Pa.Dist. & Co. 168, 17 Del. 
Co. 280. 

20 C.J. p 271 note 45. 

Practical constmction should be 
given to the law, so that the cost of 
a defense of a contest shall not be 
needlessly heaped on defendant.— 
Smiley v. Lenane, 1 N.B.2d 213, 363 
Ill. 66. 

27. Ky.—Creech v. Fields, 124 S.W. 
2d 503, 276 Ky. 359—Middleton v. 
Poer, 121 S.W.2d 28, 275 Ky. 401— 
Gross V. Ball, 103 S.W.2d 662, 268 
Ky. ■ 5—Burke v. Greer, 247 S.W. 
715, 197 Ky. 665. 

Trial judge adjudicates the matter 
of taxing costs.—Snow v. Bostrom, 
Tex.Civ.App., 21 S.W.2d 682. 

28. Ariz.—^Hunt v. Campbell, 169 P. 
596, 19 Ariz. 596. 

20 C.J. p 271 note 46. 

29. Minn.—^Bayard v. Klinge, 16 
Minn. 249. ' 

20 C.J. p 272 note 47. 

Where roles of chancery practice 
apply in the trial of contested elec¬ 
tions, costs in contested elections 
'may be taxed under the general stat¬ 
ute providing for costs in chancery 
cases.—^Brueggemann v. Young, 128 
Ill-App. 200. 

30i, Mont.—^Dbty v. Reece, 164 P. 

642, 53 Mont. 404. 

20 C.J. p 272 note 50. 
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costs on appeal but under such statutes he will 
not be entitled to recover costs which have been 
fraudulently incurred.32 So, also, by special stat¬ 
ute where there are probable grounds for a suc¬ 
cessful contest the costs may be imposed on the 
county,32 city,24 or election district ;25 and, where 
such legislation exists, an act imposing costs on 
contestants in election cases where the contest has 
failed, whether probable cause has been shown or 
not, is prospective in its operation and does not 
apply to contests pending at the date of the passage 
of the act.22 However, unless specially author¬ 
ized by statute costs cannot be awarded against 
the county27 or city.2 2 Where the evidence shows 
that there was no probable cause for inaugurating 
the contest the costs should be placed on the peti- 
tioners,22 and in contested elections of municipal 
offices, if the contestant fails to establish his right 
to the office to which he claims to have been elected 
he is liable, under some statutes, for all the costs 
notwithstanding he had probable cause for start¬ 
ing the contest,‘40 but these statutes apply only 
to contests had before the courts,4i and the pre¬ 
vailing party cannot maintain an action for his 
disbursements in a contest before a legislative 
body.42 No judicial power is vested in the leg¬ 
islature, and hence it cannot render a judgment for 
costs in an election contest; but under some stat¬ 
utes it may adjudge the costs against the unsuc¬ 
cessful party, and the statement, when certified, 
will authorize the court to render judgment for the 
costs.42 Where a contest is discontinued, costs 
should be taxed against the contestant under a 
statute which provides that costs in election con¬ 
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tests shall be taxed and collected as other costs 
are.44 

§ 320. In Case of Tie 

Governing statutes must be looked to In determining 
the costs recoverable In an election contest which results 
In a tie. 

According to some authorities where it is ad¬ 
judged that the election resulted in a tie, neither 
party can recover costs under a statute which pro¬ 
vides for costs in favor of the successful party.45 
It has been held, however, that costs should be 
awarded to the contestant notwithstanding the re¬ 
sult is declared to be a tieM There is authority 
that, where two candidates have received an equal 
number of votes, the one who has been declared 
elected and is in possession of the office is the pre¬ 
vailing party in a suit to oust him under a statute 
which provides thdt the prevailing party shall re¬ 
cover costs.47 In some jurisdictions the disposi¬ 
tion of costs is held not to be affected by the fact 
that the election resulted in a tie.48 

§ 321. Security for Costs 

Where the contestant may become liable for costs, 
the statutes generally require that, at the time of insti¬ 
tuting the contest or In a certain number of days there¬ 
after, he must give proper and sufficient security there¬ 
for. 

Where the statute imposes no liability for costs 
on either party, security for .costs is of course not 
demandable but where the contestant may be¬ 
come liable for costs the statutes generally require 
that, at the time of instituting the contest or in a 
certain number of days thereafter, he must give 
proper and sufficient security therefor.^O Some au- 
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31. Ariz.—Hunt v. Campbell, 169 P. 
596, 19 Ariz. 254. 

N.J.—Darling v. Murphy, 69 A. 226, 
71 N.J.Law 524. 

32. Tex.—Altgelt v. Callaghan, Civ. 
App.. 144 S.W. 1166. 

33. Pa.—In re O’Neil, 98 Pa. 461. 
20 C.J. p 272 note 53. 

34. Pa.—In re Upperman’s Contest¬ 
ed Election, 13 Pa.Dist. 268. 

20 C.J. p 272 note 54. 

35. Pa.—^Kochersperger v. Hargrave, 
6 Pa.Co. 510. 

ApportlonmeiLt 

The costs of a contest for an of¬ 
fice in the government of a borough 
will not be apportioned between the 
borough and the county in which it 
is situated, where the office is not a 
county office, and has no direct re¬ 
lation to county affairs.—In re Con¬ 
test of Election for Office of Bur¬ 
gess of Borough of Braddock, Alle¬ 
gheny County, 174 A. 465, 316 Pa. 
225. 


36. Pa.—^In re Thomas, 48 A. 489, 
198 Pa. 546. 

37. Ga.—^Walker v. Sanford, 1 S.B. 
424, 78 Ga. 165. 

38. La.—Deal v. Hodge, 50 So. 823, 
124 La. 998. 

39. Pa.—^In r6 Patton's Election, 47 
PaSuper. 684. 

20 C.J. p 272 note 69. 

40- Pa—^In re Thirty-Eighth Ward 
Election of Common Councilman, 16 
PaDlst.-492, 35 PaCo. 45, affirmed 
In re Thirty-Eighth Ward Election, 
35 Pa.Super. 256. 

41. Mo.—Steele v. Wear, 54 Mo. 681. 
Nev.—Garrard v, Gallagher, 11 Nev. 

382. 

42. Mo.—Steele v. Wear, 64 Mo. 631. 

43. Ky.—Culbertson v. Prichard, 9 
Ky.Op. 618. 

44. Ind.—^English v. Dickey, 27 N. 
E. 495, 128 Ind. 174, 13 L.R.A. 

40. 

45. Ark.—Letchworth v. -Flinn, 157 
S.W. 402, 108 Ark, 301. 

4^8 


Cal.—Soto V. Vannoy, 3 P. 895, 65 
Cal. 285. 

46. Ind.—Glmbel v. Green, 33 N.E. 
964, 34 N.E. 217, 134 Ind. 628. 

20 C.J. p 272 note 67 [a]. 

47. Me.—^Murray v. Waite, 94 A. 
943, 113 Me. 485, Ann.Cas.l918A 
1128. 

48. Pa—^In re Thirty-Eighth Ward 
Election, 35 Pa Super. 256, affirm¬ 
ing In re Thirty-Eighth Ward Elec¬ 
tion of Common Councilman, 16 Pa 
Dist. 492, 35 PaCo. 46. 

49. Pa.—^In re Forest City Borough 
Election, 11 PaDist. & Co. 381, 382, 
citing Corpus Juris—In re North¬ 
ampton County, 6 PaDist. 148, 18 
PaCo. 584. 

50. Mont.—^Wilkinson v. La Combe,. 
197 P. 836, 69 Mont. 518. 

Neb.—Wilson v. Matson, 194 N.W- 
735, 110 Neb. 630. 

20 C.J. p 273 note 71. 

Liter^ oompliauce must be had 

with the terins of the statute with 

reference to the number and quallfi- 
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thorities hold that failure of contestant to comply 
with, the statutory requirements of security for 
costs does not affect the jurisdiction and, there¬ 
fore, objections to such a failure may be waived.52 
According to other authorities, however, a com¬ 
pliance with such requirements is jurisdictional 3 
and, therefore, objections to the failure of the con¬ 
testant tp comply therewith cannot be waived 
nor can such a failure be cured by any action of 
the court.55 Where, however, the contestant, 
through no fault of his own, has been prevented 
from filing the bond within the time allowed by 
statute, he may be permitted to file it nunc pro 
tunc.®® It has also been held that where an at¬ 
tempt has been made to comply with the statute the 
fact that the bond is defective does not authorize 
a dismissal of the contest, but an amendment of the 
bond to conform to the statutory requirements 
should be allowed,®*^ or, if necessary, the contestant 
should be allowed to execute a new one;®® but a 
defective bond cannot be cured by amendment aft¬ 
er the expiration of the time prescribed for filing 
it.®2 The wrongful neglect of the contestant to 
have his bond approved and filed as required by 
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law cannot be taken advantage of by him or his 
sureties.®® 

Liability of sureties. The court has no author¬ 
ity to tax the costs against the sureties on the bond 
given by the contestant as security for costs un¬ 
less the statute expressly authorizes it,®i but, where 
such authority is given by statute, no notice need 
be given to the sureties before the rendition of 
judgment against them on the bond.®® Where 
the judgment of the trial court that the contestant 
has been elected is affirmed, but the judgment of 
ouster and for the emoluments is reversed, the 
sureties on contestant's bond, conditioned to pay 
such sums as should be adjudged against him, are 
not liable for the costs of the appeal.®® 

§ 322. Fees of Officers 

Under some statutes the courts may award fees to 
officers for services rendered in an election contest. 

Under some statutes the courts may award fees 
to officers for services rendered in an election con¬ 
test,®^ but in the absence of statutory authority 
such fees cannot be allowed.®® 
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cations of the sureties.—^In re Mc- 
Chesney, 192 A. 415, 326 Pa. 438—^Ap¬ 
peal of Ferguson, 176 A. 406, 316 Pa. 
■289—^In re Knoxville School Dis¬ 
trict’s Election, 118 A. 307, 274 Pa. 
364. 

Demand for additional surety held 
properly refused in absence of show¬ 
ing that the surety given was in¬ 
sufficient or had ceased to have 
qualifications of surety.—^Hanson v. 
Walter, 259 N.W. 762, 65 N.D. 462. 

Premature filing' of bond for costs 
will not defeat’ an appeal.—Haas v. 
Contest Court, 265 N.W. 373, 221 
Iowa 150. 

Necessity of bond fxom iucumhent 
A statute requiring the contestant 
to execute a bond for costs does not 
require the incumbent to execute 
such a bond when he sets up counter¬ 
charges of illegal voting in answer 
to the statement of the contestant.— 
Kelso V. Wright, 81 N.W. 805, 110 
Iowa 560. 

Security held proper or suffleieut 
Pa.—In re Shaffer. 185 A. 645, 328 
Pa. 320. 

Security held defective or insuffl- 
dent 

Neb.—^Landgren v. Hamilton, 276 N. 

W. 659, 133 Neb. 668. 

N.J.—Kuestner v. Boscarell, 136 A. 
606, 5 N.J.Mi8c. 303. 


Ohio.—^In re Contest of Special Elec¬ 
tion in Village of North Baltimore, 
25 N.B.2d 458, 136 Ohio St. 279. 
Pa.—In re McChesney, 192 A. 415, 326 
Pa. 438—^In re Contest of Election 
of Burns. 171 A. 888, 815 Pa. 23. 

51. Colo.—Nicholls v. Barrick, 62 P. 
202, 27 Colo. 432. 

20 C.J. p 273 note 72. 

52. Colo.—^Nicholls v. Barrick, 62 P. 
202, 27 Colo. 432. 

53. Ala.—Groom v. Taylor, 178 So. 
33, 236 Ala. 247—Bowen v. Hol¬ 
combe, 87 So. 87, 204 Ala. 649. 

Neb.—^Landgren v. Hamilton, 276 N. 
W. 659, 133 Neb. 668—Wilson v. 
Matson, 194 N.W. 735, 110 Neb. 
630. 

Ohio.—^In re Contest of Special Elec¬ 
tion in Village of North Baltimore, 
25 N.E.2d 458, 136 Ohio St. 279. 
Pa.—^In re McChesney, 192 A. 415, 
326 Pa. 438—^In re Blythe Tp. 
School Director’s Contested Elec¬ 
tion, 10 Pa.Dist. & Co. 810, 24 
Sch.Leg.Hec. 325. 

20 C.J. p 273 note 73. 

54. N.J.—Kuestner v. Boscarell, 136 
A. 506, 5 N.J.Misc. 308. 

Objection, held not waived under 

facts of case.—Kuestner v. Boscarell, 
supra. 

55. Pa.—^lu re Southampton Tp. 


I Election, 27 Pa.Co. 246, 12 Pa.Dlst. 
141. 

20 C.J. p 273 note 74. 

50. Ala.—^Poshee v. State, 97 So. 

565, 210 Ala. 155. 

20 C.J. p 273 note 76. 

57. Ala.—Groom v. Taylor, 178 So. 
33, 235 Ala. 247—^Bowen v. Hol¬ 
combe, 87 So. 87, 204 Ala. 549. 

20 C.J. p 273 note 76. 

58. Ala.—^Davis v. Jones, 26 So. 321, 
123 Ala. 647. 

59. Pa.—^In re McChesney, 192 A. 
415, 326 Pa. 438—In re Knoxville 
School District’s Election, 118 A. 
307, 274 Pa. 354—In re Mortiz’s 
Contested Election, 100 A. 1033, 256 
Pa. 537. 

60. Minn.—^Nehring v. Haines, 72 
N.W. 1061, 70 Minn. 233. 

61. Ala.—Frazier v. McWhlrter, 25 
So. 804, 121 Ala. 308. 

62. Ark.—Mills v. Sanderson, 56 S. 
W. 779, 68 Ark. 130. 

63. Ark.—^Buchanan v. Parham, 128 
S.W. 663, 95 Ark. 81. 

64. Pa.—Woodring v. Northampton 
County, 29 Pa.Dist. 475, 48 Pa.Co. 
659, 17 North.Co. 152. 

20 C.J. p 274 note 87. 

65. Ill.—Graham v; Peters, 93 N.B. 
315, 248 Ill. 50. 

20 C.J. p 274 note 88. 
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A. OFFENSES AND RESPONSIBILITY THEREFOR 


§ 323. At Common Law 

Any conduct interfering with the freedom and purity 
of elections is a crime at common law; but the common 
law is not applicable where the statutory election law 
is plainly intended to cover the whole subject, or where 
there are no common-law offenses. 

Any conduct which interferes with the freedom 
and purity of elections is punishable as a crime at 
common law.®® The following have been held to 
be acts of this description: Bribery or an attempt 
at bribery of an elector impersonation of vot¬ 
ers;®® swapping votes;®® repeating or voting 
more than once at a legal election;*^® the fraudu¬ 
lent change of a name in a watcher’s certificate 
the making of false and fraudulent entries in the 
book of voters at an election the depositing of 
false and fraudulent ballots;*^® the assuming and 
undertaking to count the ballots in a false and 
fraudulent manner by a person who is not an elec¬ 
tion officer and the destruction of the ballots 
so long as they furnish evidence by which the right 
to enjoy the prerogatives of an office may be de- 
termined.7® So also an indictment lies at com¬ 
mon law for disorderly behavior in town meet¬ 
ings.*^® Upon the general principle stated in Crim¬ 
inal Law § 20, however, that, where a statute em¬ 
braces the whole subject matter, it implies an 
abrogation of the common law on that subject. 


where the statute providing for the punishment of 
different offenses in connection with elections was 
plainly intended to cover the whole subject of pun¬ 
ishment for such offenses, those not named in the 
statute are not punishable as crimes at common 
law.77 Also, in jurisdictions where there are no 
common-law offenses, acts connected with an elec¬ 
tion are crimes only when so declared by statute.^® 

§ 324. Under Statute in General 

Statutes may make a violation of election laws a 
crime, and a large number of such statutes have been 
enacted in the various jurisdictions; but the power of 
congress herein is confined to the protection of voters 
against discrimination by the state on account of race, 
color, or former slavery, and the creation of offenses at 
congressional elections. 

Statutes may make a violation of election laws 
a crime;7® and penal laws defining crimes against 
the elective franchise have been enacted from time 
to time in the various jurisdictions;®® and during 
the past several decades they have not only in¬ 
creased in number, but have been modified and 
developed to meet the public demand to effect, se¬ 
cure, and enforce honesty in selecting persons for 
public office.®^ Many of the statutes designate sev¬ 
eral distinct offenses, the commission of any one 
of which, without reference to any other, may form 
the basis of a criminal prosecution.®® Primary 


66. Kan,—State v. Carr, 98 P.2d 
393, 396, 151 Kan. 36, citing Oop- 
pns Juris. 

20 C.J. p 274 note 89. 

Common-law crimes generally see 
Criminal LaW § 18. 

67. S.C.—State v. Cole, 92 S.E. 624, 
107 S.C. 285. 

0£f8r to serve at less tliaxL legal 
salary 

Offers made and statements pub¬ 
lished by candidates for public of¬ 
fice that they will. If elected, serve 
at less salaries or for less fees than 
those fixed by law constitute brib¬ 
ery under common law.—Tipton v. 
Sands, 60 P.2d 662, 663, 103 Mont. 
1, 106 A.L.R. 474. 

68. Del.—State v. Fitzsimmons, 82 
A. 598, 3 Boyce 218—State v. Fitz¬ 
simmons, 82 A. 223, 2 Boyce 541. 

69- Va.—Commonwealth v. Calla¬ 
ghan, 2 Va.Cas. 460, 4 Va. 460. 

20 C.J. p 274 note 92. 

7a Me.—State v. Phllbrick, 24 A. 

955, 84 Me. 562. 

20 C.J. p 274 note 93. 

71. Pa.—Commonwealth v. Weitzel, 
24 Pittsb.Leg.J.N.S. 303. 


72. Pa.—Commonwealth v. McHale, 
97 Pa. 397, 39 Am.R. 808. 

73. Kan.—State v. Carr, 98 P.2d 
393, 396, 151 Kan. 36, citing Cor- 
pus Juris. 

Pa.—Commonwealth v. McHale, 97 
Pa. 397, 39 Am.R. 808. 

74. Pa.—Commonwealth v. McHale, 
supra. 

75- Ark.—Mason v. State, 18 S.W. 
827, 55 Ark. 529. 

7a Mass.—Commonwealth v. Hox- 
ey, 16 Mass. 385. 

77. Mass.—^Doyle v. Kirby, 68 N.B. 

843, 184 Mass. 409. 

20 C.J. p 274 note 2. 

7a Ind.—State v. Terre Haute 
Brewing Co., 115 N.B. 772, 186 
Ind. 248, followed in State v. An¬ 
heuser-Busch Brewing Co., 116 N. 
E. 425, 186 Ind. 701. 

Xu Alaska, in the absence of any 
statute providing for punishment 
for illegal voting at municipal elec¬ 
tion, such illegal voting is not a 
crime.—^U. S. v. Lareau, 7 Alaska 
177. 

79. Fla.—State ex rel. Landis v. 
Carson, 154 So. 150, 114 Fla. 451. 
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[ Purpose of city election act was 
to put election machinery under su¬ 
pervision of court in interest of 
honest elections.—i^eople ex rel. 
Rusch V. Ladwig, 7 N.B.2d 313, 365 
Ill. 574. 

Statute held constitutional 
Kan.—State v. Carr, 98 P.2d 393, 
151 Kan. 36. 

80. N.Y.—People v. Willet, 107 N. 
B. 707, 213 N.T. 368, affirming 149 
N.T.S. 348, 164 App.Div. 1. 

Particular statutes see infra §§ 325- 
334. 

81. N.Y.—^People v. Willett, supra. 
20 C.J. p 274 note 6. 

Repealed act 

A petition the purpose of which 
is to enforce a penalty prescribed 
by a repealed act is properly dis¬ 
missed on exception of no cause of 
action.—^Wood v. Bateman, 88 So. 
824, 149 La. 290. 

82. Kan.—State v. Carr, 98 P.2d 
393, 151 Kan. 36. 

Mo.—State v. Fielder, 109 S.W. 580, 
210 Mo. 188. 
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elections are “elections” within constitutional pro¬ 
visions for enactment of statutes to preserve elec¬ 
tions from exertion of undue influence by improp¬ 
er practices.S3 

Power of congress to enact penal legislation. 
No constitutional statute can be passed by congress 
creating or punishing election offenses with ref¬ 
erence to state or municipal elections except for 
the express purpose of protecting voters from be¬ 
ing refused the right of voting on account of their 
race, color, or former slavery.84 Since the Fif¬ 
teenth Amendment to the federal Constitution is in 
terms addressed to action by the United States or 
by a state, appropriate legislation for its enforce¬ 
ment must also be addressed to state action and 
not to the action of individuals the amendment 
relates solely to action by the United States or by 
any state, and does not contemplate wrongful in¬ 
dividual acts;®® but congress may create or pro¬ 
vide for the punishment of offenses at congres¬ 
sional elections,®'^ even though such offenses be by 
state officers and against state statutes.®® 

§ 325. Illegal Voting 

Illegal voting Is an offense under statutes so pro¬ 
viding, but knowledge and Intent are essential elements 
of the crime. 

It is a very general statutory provision that who¬ 
ever knowingly votes illegally at an election held 
according to law shall be deemed guilty of a crim¬ 
inal offense and on conviction shall be punished as 
the statute directs;®® and primary elections,®® mu¬ 
nicipal elections,®! local option elections,®® and 
even the caucuses of political parties®® are held 
to be within the purview of the statute. However, 


where offenses committed at an election of can¬ 
didates to office and those committed at primary 
elections are dealt with in separate statutes, a pros¬ 
ecution for illegally voting at a primary election 
cannot be had under a statute relating to the elec¬ 
tion of candidates to office ;®4 and in some juris¬ 
dictions it is not a statutory offense for a person 
at a primary election to deposit a ballot in a name 
other than his own.®® Before one may be prose¬ 
cuted for repeated voting, as many as two of the 
ballots cast by him should be stamped as the law 
requires.®® Under some statutes a mere attempt 
to vote illegally is an indictable offense.® 7 A per¬ 
son who has not procured a ballot or had one in 
his possession cannot be convicted of offering and 
attempting to cast a ballot and to vote at the elec¬ 
tion.®® 

Knowledge and intent. The general rule stated 
in Criminal Law § 29 that criminal intent is an es¬ 
sential element of crime is recognized by the au¬ 
thorities as applying to one charged with the of¬ 
fense of illegal voting.®® However, there is some 
conflict among the decisions as to the proper ap¬ 
plication of this general rule with reference to 
the offense of illegal voting. Thus, according to 
some of the cases, a person charged with illegal 
voting to come within the statute must know at the 
time of his voting that he is not a qualified voter 
and that he is doing or attempting to do an un¬ 
lawful act;! but there are other cases in which 
convictions for illegal voting have been sustained, 
although there was no actual criminal intent on 
the part of the voter, as, for instance, where de¬ 
fendant had forgotten his conviction of a crime 


83. Fla.—^Ex parte Hawthorne, 166 
So. 619, 116 Fla. 608, 96 A.L..H. 
572. 

84. U.S.—^Fitzgerald v. Green, Va., 
10 S.Ct. 586, 134 U.S. 377, 33 L. 
Ed. 951. 

20 C.J. p 275 note 9. 

Power of congress to regulate elec¬ 
tions generally see supra § 5. 

85. U.S.—Karem v. U. S., Ky., 121 
F. 250, 57 C.C.A. 486, 61 L.R.A. 
437. 

86. U.S.—James v. Bowman, Ky., 23 
S.Ct. 678, 190 U.S. 127, 47 L.Ed. 
979. 

20 C.J. p 275 note 11. 

87. U.S.—U. S. V. Cameron, D.C. 
Ariz.. 282 F. 684. 

20 C.J. p 275 note 12. 

88. U.S.—Ex parte Coy, Ind., 8 S. 
Ct. 1263, 127 U.S. 731, 32 L.Ed. 
274, affirming 31 F. 794. 

20 C.J. p 275 note 13. 


88. Ill.—Brennan v. People, 113 Ill. 
App. 361. 

20 C.J. p 276 note 14. 

90. Tenn,—State v. Matthews, 117 
S.W.2d 2, 173 Tenn. 302. 

20 C.J. p 275 note 15. 

Particular statute construed 

Under a statute making it a crime 
for any person to vote at any pri¬ 
mary election “who is not qualified 
to vote in the election precinct 
where he offers to vote at the next 
State, county, or municipal election,” 
the offense denounced is not voting 
in primary before reaching twenty- 
one but in voting when voter would 
not become twenty-one by next gen¬ 
eral election.—Tucker v. Bagby, 
Tex.Civ.App., 52 S.W.2d 801. 

91. Miss.—Sample v. Verona, 48 
So. 2, 94 Miss. 264. 

Mo.—In re Siegel, 173 S.W. 1, 263 
Mo. 375, Ann.Cas.l917C 684. 

92. Ind.—State v. Shanks, 99 N.E. 
481, 178 Ind. 330. 
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93. Mass.—Commonwealth v. Rog¬ 
ers, 63 N.E. 421, 181 Mass. 184. 

94u La.—State v. Haas, 76 So. 710, 
142 La. 271. 

95. Ga.—Shea v. State, 169 S.E. 46, 
46 Ga.App. 729—Mark v. State, 90 
S.E. 493, 18 Ga.App. 754. 

96. Ky.—Commonwealth v. Baker, 
35 S.W.2d 548, 237 Ky. 380. 

97. Mass.—Commonwealth v. Howe, 
10 N.E. 755, 144 Mass. 144. 

20 C.J. p 275 note 21. 

98. Mo.—State v. Fielder, 109 S.W. 
580, 210 Mo. 188. 

99. Iowa.—State v. Savre, 105 N.W. 
387, 129 Iowa 122, 113 Am.S.R. 
452, 3 L.R.A.,N.S., 456. 

Mich.—People v. Osborn, 135 N.W. 
921, 170 Mich. 143, 40 L.R.A.,N.S., 
168. 

20 C.J. p 276 note 25. 

1. Mich.—People v. Osborn, supra. 
20 C.J. p 276 note 26. 
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which disqualified him,2 or where he was advised 
that there was no record of his conviction on the 
court dockets and voted under this advice honestly 
believing that he had a lawful right to vote,3 or 
where defendant was so drunk when he voted that 
he did not know who were the candidates to be 
voted for and did not recollect having voted at 
all;4 and a conviction for voting on the same day 
in more election districts than one for the same 
ofhces has been sustained, notwithstanding defend¬ 
ant honestly believed himself a voter in the first 
district and cast his vote in the second where he 
was really entitled to vote only after discovering 
his mistake.5 So the general rule stated in Crim¬ 
inal Law § 48 that one's igpnorance of law fur¬ 
nishes no exemption from criminal responsibility 
for his acts applies with reference to one charged 
with voting illegally.® However, in applying the 
general rule that the commission of a criminal of¬ 
fense is not excused by ignorance of the law to the 
charge of illegal voting there is some confusion 
among the cases owing no doubt to the difficulty 
in determining in each case whether the ignorance 
was attributable to ignorance of law or a mistake 
of fact or to a mixed question of law and fact; 
thus, according to some authorities, to convict one 
of illegal voting under the statute it must appear 
that the voter knew a state of facts which would 
in point of law disqualify him from voting but 
according to others a voter is not indictable for il¬ 
legally voting unless his vote is knowingly cast 
without right, although he had full knowledge of 
the facts which disqualified him to vote.® Under 
a statute providing that ignorance of the law is no 
excuse for its violation, knowledge of a person 
voting that he has been convicted of a felony is 
equivalent to knowledge that he is not a qualified 
voter; and on a charge of illegal voting he cannot 


be heard to deny such knowledge.® 

§ 326. Violations of Registration Laws 

Some viofatlons of registration iaws are crimes under 
some statutes. 

Certain violations of the registration laws are 
made penal by statute,such as procuring the 
name of a person known to be an unqualified voter 
to be registered registering in two or more dis¬ 
tricts placing fictitious names on the registra¬ 
tion list;i® registering under an assumed name;i4 
fraudulently attempting to register under an as¬ 
sumed name;i® offering or attempting to make ap¬ 
plication falsely to register a refusal by the reg¬ 
istration officer to register an applicant for regis¬ 
tration who is entitled by law to be registered 
for a registration officer knowingly, willfully, and 
fraudulently to enter upon the registration book 
the name of a person as a qualified voter who has 
not applied for registration and taken the required 
oath;i® for an officer to include in the list of 
names of persons stricken from the registry and 
required to be published the names of persons not 
stricken from the registry and who are qualified 
voters;^® or a willful refusal by registration offi¬ 
cers to have certified copies of the registration lists 
made and kept accessible to the public for examina¬ 
tion at all reasonable hours.®® One who willfully 
and maliciously procures the members of the board 
of registration to conceal the lists and to neglect 
and refuse to cause them to be accessible to the 
public for examination and for making copies of 
them by his aid, counsel, and assistance, is guilty 
of a felony under the statute.®^ So, in some ju¬ 
risdictions where the statute makes registration a 
prerequisite to voting, a person voting without reg¬ 
istering is guilty of a misdemeanor,®® as is also a 
person who willfully causes, procures, or allows 


2. Ala.—Gandy v. State, 2 So. 466, 
82 Ala. 61, 5 So. 420, 86 Ala. 20. 

3. Ala.—Gandy v. State,’ supra. 

4. Minn.—State v. Welch, 21 Minn. 
22 . 

5- Vt.—State V. Perkins, 42 Vt. 399. 
20 C.J. p 276 note 30. 

6. U.S.—U. S. v. Anthony, C.C.N. 
Y., 24 P.Cas.No.14,469, 11 Blatchf. 
200 . 

N.Y.—Hamilton v. People, 57 Barb. 
625. 

N.C .—State v. Boyett, 32 N.C. 336. 
Tenn.—^McGuire v. State, 7 Humphr. 
54. 

20 C.J. p 276 note 32. 

7. Mo.—State v. White, 140 S.W, 
896, 237 Mo. 208, 37 Ii.R.A..N.S., 
1177. 


[ Okl.—-Bell v. State, 141 P. 804, 11 
Okl.Cr. 37. 

20 C.J. p 276 note 33. 

8. lowfiu—State v. Savre, 105 N.W. 
387, 129 Iowa 122, 131, 113 Am.S. 
R. 452, 3 L.R.A..N.S., 456. 

20 C.J. p 276 note 34. 

9. Tex.—Thompson v. State, 9 S. 
W. 486, 26 Tex.App. 94. 

la Philipplne.--U. S. v. Bstavillo, 
19 Philippine 478. 

20 C.J. p 277 note 36. 

11. N.J.—State V. Nugent, 71 A. 
481, 77 N.J.Law 167. 

20 C.J. p 277 note 37. 

12. Del.—State v. Daily, 43 A. 258, 
2 Marv. 424—State v. Caldwell, 41 
A. 198, 1 Marv. 555. 

13. U.S.—U. S. V. Eagan, C.C.Mo., 
30 F. 498. 


14. Mo.—State v. Cummings, 105 

S.W. 649, 206 Mo. 613. 

15. Mo.—State v. Holmes, 144 S.W. 
417, 239 Mo. 469. 

Mo.—State v. Holmes, supra. 
17. U.S.—^In re Charge to Grand 
Jury, C.C.W.Va.. 30 F.Cas.No.l8,- 
252, 2 Hughes 518. 

20 C.J. p 277 note 43. 
la U.S.—U. S. v. Molloy, C.C.MO., 
31 F. 19. 

Fla.—Pou V. Ellis, 63 So. 721, 66 Fla. 
358. 

19. Md.—Mlnicher v. State, 7 A. 
451, 66 Md. 227. 

20. N.Y.—^People v. McKane, 38 N. 
E. 950, 143 N.Y. 455, affirming 30 
N.Y.S. 96, 80 Hun 322. 

21. N.Y.—^People v. McKane, supra. 

22. Tenn.—State v. Weaver, 122 S. 
W. 465, 122 Tenn. 198. 
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himself to be registered, knowing that he is not en¬ 
titled to vote.Also in some jurisdictions an 
elector who is delinquent in the payment of his 
taxes at the time he makes oath as to his qualifi¬ 
cations to be registered and who swears that he is 
not delinquent is guilty of a penal offense against 
the election laws.24 In some jurisdictions, the 
statutes forbid double registration but do not pen¬ 
alize it.25 Some statutes make it a misdemeanor 
for a person dwelling in a building in a city to give 
false answers to questions asked of him by an elec¬ 
tor concerning the residence and voting qualifica¬ 
tions of a person who resides, or is registered as 
residing, in such building.^^ 

Int&nt In some states an intent to do a criminal 
act is a necessary element of the offense of unlaw¬ 
ful registration but under the statutes of other 
states it is held that guilty intent is not necessary 


to support a conviction for unlawfully registering 
in two election districts.^® 

§ 327. Offenses of Election Officers 

Under the statutes, any willful violation or neglect 
of duty on the part of election officers may constitute a 
crime, and the statutes are usually held to apply to pri¬ 
mary elections. 

Any willful violation or neglect of any of their 
various duties on the part of election officers is 
generally made a crime by statute.29 Thus elec¬ 
tion officers are generally made liable to indictment 
for willfully violating a mandatory statute requir¬ 
ing enrollment of electors of various parties 
for receiving votes of persons not qualified to 
vote;3i for willfully rejecting votes of qualified* 
electors for mutilating, altering, or stealing bal¬ 
lots or election documents and, likewise, they 


23. Puerto Rico.—^People v. Gabino, 
23 Puerto Rico 675. 

24. Philippine.—U. S. v. Palma, 27 
Philippine 94. 

20 C.J, p 277 note 50. 

Elector not owner of asseesed prop¬ 
erty 

Term “delinquent” may refer to 
person who is not actual owner, 
provided liability for tax has be¬ 
come conclusively fixed on him,—^U. 
S. V. Abejo, 36 Philippine 800. 

Eay advice that no criminal re¬ 
sponsibility could attach is no de¬ 
fense.—^U. S. V. Laban, 21 Philip¬ 
pine 297. 

25. Puerto Rico.—People v. Gallar¬ 
do, 22 Puerto Rico 142. 

26. N.T.—^People v. Acritelll, 110 
N.Y.S. 430, 57 Misc. 674, 

20 C.J. p 277 note 52. 

27. Mo.—State v. Walsh, 102 S.W. 
513, 203 Mo. 605. 

20 CJ. p 278 note 53. 

28. Del.—State v. Lally, 43 A. 258, 
2 Marv. 424—State v. Caldwell, 41 
A. 198, 1 Marv. 555. 

22. U.S.—U. S. V. Baldridge, C.C. 
Ala., 11 F. 652. - 

Ga.—Black v. State, 136 S.B. 334, 
36 Ga.App. 286. 

Kan.—State v. Carr, 98 P.2d 393,- 
151 Kan. 36. 

20 C.J. p 278 note 57. 

Offenses of registration officers see 
supra § 326. 

Pallnre to require affidavits of vot¬ 
ers needing assistance in marking 
their ballots 

N.J.—Petition of Clee, 196 A. 476, 
119 N.J.Law 310. 

Custody of ballots 

(1) A violation of provision gov¬ 
erning custody of ballots is a fel¬ 
ony, and not a misdemeanor, under i 


provision of penal code prescribing 
penalty of fine or imprisonment of 
five years or both for any violation 
of laws relating to elections.—Peo¬ 
ple V. Kennedy, 69 P.2d 224, 21 Cal. 
App.2d 185. 

(2) Statute providing for the fil¬ 
ing of the ballot boxes and papers 
of any primary election In the of¬ 
fice of the clerk of the superior 
court, to be kept unopened and un¬ 
der seal, is violated when the clerk 
opens a ballot box and examines the 
ballots, whether or not the ballot 
box was sealed at the time he 
opened it,—Bartlett v. State, 107 S. 
E. 347, 27 Ga,App. 7. 

30. Me.—^In re Opinion of the Jus¬ 
tices. 126 A. 354, 124 Me. 453. 

31. Mo.—State v. Krueger, 35 S. 
W. 604, 134 Mo. 262. 

32. Iowa.—State v. Clark, 72 N.W. 
296, 102 Iowa 685. 

20 C.J. p 279 note 59. 

Wrongful striking off of voting 
list of legally qualified voter was 
embraced by phrase “corrupt con¬ 
duct” and a crime under statute, al¬ 
though not expressly denounced as 
such.—Commonwealth v. Ballou, 186 
K.E. 494, 283 Mass. 304. 

33; Purpose of statute is to pro¬ 
tect and preserve regularity of elec¬ 
tions.—People V. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

Persons investigating election 
Alteration or mutilation of ballots 
by persons acting under authority of 
purported legislative committee in¬ 
vestigating election was subject to 
penalties of statute providing that 
any person altering or mutilating 
ballots shall be guilty of felony, not¬ 
withstanding amendment of election 
code subsequent to time of acts in 
question: and persons claiming to 
act under authority of such commit¬ 
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tee were not immune from prosecu¬ 
tion because appointment of commit¬ 
tee and recount investigation were, 
without authority in law because of 
lack of quorum in attendance at 
joint convention of legislature at 
which committee was appointed. 
Such persons were within statute 
providing that “every inspector of 
election, clerk or other officer or per¬ 
son” altering or mutilating ballots 
shall be guilty of felony, the rule of 
ejusdem generis being inapplicable, 
since it could not be applied without 
unduly limiting scope of statute and 
causing it to fall short of plain 
legislative intent.—People v. O’Hara, 
270 N.W. 298, 278 Mich. 281. 

Possession or control of ballots 

In prosecution for alteration of 
ballots, state was not required to 
prove that each of* defendants had 
actual manual possession or control 
of ballots, but, if among defendants 
there were some who had actual pos¬ 
session or control acting in concert 
with others, all would be considered 
as being participants in such posses¬ 
sion or control, and chargeable there¬ 
with as accessories.—People v. 
O’Hara, 270 N.W. 298, 278 Mich. 281. 

Altering ballots 

In prosecution of election judge 
for fraud by altering ballots cast 
for a certain candidate, it is imma¬ 
terial whether such candidate had the 
qualifications required for the office 
for which he was candidate, or that 
there was no order of supervisors 
fixing the building where voting was 
conducted as the voting place, that 
there was no record of the establish¬ 
ment of the election district, or that 
the township had ever been divided 
into election districts; and defend¬ 
ant’s criminal liability does not de¬ 
pend on whether the ballots changed 
were legally cast.—^People v. New- 
some, 125 N.E. 735, 291 111. 11. 
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are generally made liable for fraud or for 
falsifying the election returns and under some 
statutes the printing of a number of sample bal¬ 
lots in excess of that authorized by the county 
clerk constitutes a crime.3® A statute making the 
giving of oflEcial ballots an offense has been held 
to apply to the giving of such ballots before elec¬ 
tion day,37 hut ballots not complying with statu¬ 
tory requirements as to printing, sealing, and offi¬ 
cial designation, are not official ballots within the 

statute.38 

In some jurisdictions the statute applies to pri¬ 
mary elections, subjecting the officers of such 
elections to indictment for willful violation or neg¬ 
lect of their duties,39 but in others it is held not so 
to apply.**® The courts will not apply these penal 
statutes to a case not within the obvious meaning 
of the language employed even though it is within 
the mischief to be remedied.**!' 

Suppressing certificate of nomination. Election 
commissioners who willfully destroy or suppress 
a certificate of nomination are guilty of an offense 
under some statutes.* ^ 

Intent, As a rule judges or inspectors of elec¬ 
tions are not liable to criminal prosecution unless 
they have willfully neglected their duty or acted 
corruptly in the discharge of it, a mere mistake in 
judgment not being sufficient;*® but an officer of 
election cannot set up custom as a justification for 
his illegal acts.** A statute penalizing the mark¬ 


ing, mutilating, or defacing, or placing distinguish¬ 
ing marks on a ballot to identify or vitiate it, does 
not impose the penalty for a mere marking, mu¬ 
tilation, defacement, or placing of distinguishing 
mark on ballot without intent to identify or vitiate 
it.45 

§ 328. Betting on Elections 

Betting on elections is an offense under statutes 
specifically so providing, but all elements of a bet must 
enter into the transaction; and the statutes have been 
held not to apply to primary elections, although some 
statutes have been held to extend to bets on an election 
in another state and to presidential elections. 

Aside from the general statutes on the subject of 
gambling and wagering, which are considered in 
the C.J.S. title Gaming § 2 et seq, also 27 C.J. p 
996 note 3 et seq, betting on elections is in many 
jurisdictions made a distinct statutory offense;*® 
and in some jurisdictions one who becomes the 
stakeholder of money bet on the result of an elec¬ 
tion is guilty of a distinct statutory offense.* 7 In 
order to constitute the offense all the elements of 
a bet must enter into the transaction.*® Thus bet¬ 
ting on the result of an election after the election 
has been held and the result declared is not within 
the statute;*® but if the bet is made before the re¬ 
sult has been declared it is within the statute al¬ 
though not made until after the election is held.®® 
The offense is complete as soon as the wager is 
made.®! The statute may be violated by betting on 
the vote of a particular candidate, as that he will 


3 ^ the ballot box” 

U.S.—Ex parte Siebold, Md.', 100 U.S. 

371, 378, 25 L.Ed. 717. 

60 C.J. p 668 note 60. 

35. Ga.—^Black v. State, 136 S.B. 
334, 36 Ga.App. 286. 

Ky.—^Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

20 C.J. p 279 note 60. 

School election 

Statute regulating elections and 
penalizing fraudulent certification of 
returns applies to school elections.— 
Cade V. State, 51 S.W.2d 857, 185 Ark. 
1150. 

36. N.J.—State v. Voorhees, 87 A. 
118, 84 N.J.L.aw 584. 

37. Va.—^Xippas v. Commonwealth, 
126 S.B. 207, 141 Va. 497. 

3&i Va.—^Xippas v. Commonwealth, 
supra. 

39. Fla.—Overstreet v. Whiddon, 177 
So. 701, 130 Pla. 231. 

Va.—^Xippas v. Commonwealth, 126 
S.E. 207, 141 Va. 497. 

20 C.J. p 279 note 62. 

40. N.J.—State v. Lamb, 80 A. Ill, 
81 N.J.Daw 234. 

41. Ark.—^Brown v. Haselman, 95 S. 
W. 136, 79 Ark. 213. 


La.—State v. Palanque, 62 So. 224, 
133 La. 36. 

20 C.J. p 279 note 66. 

42. Ark.—State v. Hunter, 204 S.W. 
308. 134 Ark. 443. 

43. N.T.—People v. Harrison, 144 N. 
E. 636, 238 N.T. 348, reversing 179 
N.Y.S. 941, 190 App.Div. 902. 

20 C.J, p 280 note 68. 

Malice as element of cause of ac¬ 
tion against election officer for 
damages see supra § 64. 
Comparison of signatures 
Where the statute makes it a 
duty of the board of election to see 
that some one member compares 
the signatures in the poll books 
with the registry book before accept¬ 
ing the ballot, if they do that, and 
are Innocently misled by the one who 
is to make the comparisons, they will 
not be guilty of violating their duty, 
but the members of such board can¬ 
not stand by with knowledge that 
such comparisons are not being 
made and proceed without violating 
the law.—State v. Ungar, 111 A. 37, 
94 N.J.Law 495, reversing, Sup., 
State v. Unger, 107 A. 270, 93 N.J. 
Law 50. 


If alteration is willfnl, unlawful, 
or felonious, intent to defraud some 
person is no element of crime of 
forging election return certificates. 
—^Wallace v. Commonwealth, 18 S. 
W.2d 290, 229 Ky. 776. 

44. N.J.—State v. Parker, 83 A. 
690, 83 N.J.Law 172, affirmed 86 A. 
1103, 84 N.J.Law 417. 

45. Ind.—^Bienz v. State, 190 N.E. 

170, 206 Ind. 482. 

4fti Ky.—Lee v. Commonwealth, 1 
Ky.Op. 243. 

20 C.J. p 280 note 71. 

47. Mo.—State v. Bogan, 22 Mo. 

459. 

43. Tex.—Rich v. State, 42 S.W. 

291, 38 Tex.Cr. 199, 38 L.R.A. 719. 
20 C.J. p 280 note 73. 

49. Ala.—State v. Mahan, 2 AJa. 

340. 

Ky.—Commonwealth v. Leak, 76 S.W. 
368. 116 Ky. 540, 25 Ky.L. 761. 

50. W.Va.—State v. Snider, 11 S. 

E. 742, 34 W.Va. S3—State v. 

Griggs, 11 S.E. 740, 34 W.Va. 78. 

20 C.J. p 280 note 75. 

51. S.D.—Kelley v. Dirks, 167 N.W. 
724, 40 S.D. 453. 
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beat some other candidate.^^ 5 q also a bet on the 
vote of a county in a general election or of a pre¬ 
cinct in a district or county election is a bet on the 
election within the statute.53 

A primary election is not an election within the 
meaning of statutes making betting on elections a 
distinct offense.54 

Betting on election in another state. Some stat¬ 
utes are broad enough to extend to bets in the state 
on the result of an election held in another state.55 
There is a conflict of authority on the question 
whether a statute prohibiting bets on an election in 
the state applies to presidential elections, some 
courts holding that it does,5« and others that it does 
not.57 Where the bet is in fact made in the state, 
the fact that the parties travel over the boundary 
line into another state merely for the purpose of 
evading the statute does not relieve them from 
criminal responsibility.®® 

§ 329. Violation of Corrupt Practices Acts 

Under the various corrupt practices acts, which are 
rigidly enforced to attain their intended object, vioiation 
of election laws as to expenditures and statement thereof, 
contributions, soliciting federal employees, and illegal 
publications is a crime. 

Under a constitutional provision condemning un¬ 


due influences on elections exerted through im¬ 
proper practice, it is for the legislature to ascer¬ 
tain, within the reasonable limitations implied in 
the exercise of all expressly stated legislative pow¬ 
ers, what is improper practice.®® Statutes for the 
prevention and punishment of corrupt practices 
should be liberally construed and rigidly enforced 
for the purpose of attaining their intended object.®® 
So it has been held that as to its remedial provi¬ 
sions the statute should have a liberal construction, 
but should be strictly construed as to its penal pro¬ 
visions.®^ 

Expenditures and statement thereof. Statutes 
which require candidates for office, or committees 
or officers of political parties, to file with a des¬ 
ignated public official within a specified time an 
accurate, detailed, and verified statement of ex¬ 
penditures frequently declare a failure to file the 
required statement to be a crime.®® Some of such 
statutes apply to a subtreasurer of a political com¬ 
mittee.®® As applied to candidates for congress, 
such statutes are not unconstitutional as prescrib¬ 
ing an additional qualification.®4 The federal stat¬ 
ute limiting the amount which any candidate for 
representative or senator may give or contribute 
in procuring his nomination and election has been 


52. Ky.—Commonwealth v. Pash, 9 
Dana 31. 

Pa.—Commonwealth v. Davis, 4 
Phila. 95. 

53. Ky.-—Commonwealth v. Kennedy, 
15 B.Mon. 531. 

Okl.—Phillips V. State, 181 P. 713. 

54. Ky.—Commonwealth v. Helm, 9 
Ky.L. 532. 

Tenn.—Lillard v. Mitchell, Ch.App., 
37 S.W. 702. 

20 C.J. p 280 note 79. 

‘^Election’* as used in constitutions 
and statutes as including: primary 
election see infra § 112. 

Primary election as election gener¬ 
ally see supra § 1. 

Primary election, volimtarily ar¬ 
ranged and managed by the county 
party representatives is not an “elec¬ 
tion” within the statute making it 
a misdemeanor to bet on any election. 
—Mathes v. State, 121 S.W.2d 548, 
173 Tenn. 511. 

55. Miss.—Sharkey v. State, 33 
Miss. 353. 

56. Tenn.—Quarles v. State, 6 
Humphr. 561. 

57. Tex.—Covington v. State, 14 S. 
W. 126, 28 Tex.App. 225. 

58. Ky.—Commonwealth v. Crass, 
203 S.W. 70S, 180 Ky. 794, followed 
in Commonwealth v. Collier, 204 S. 
W. 74. 181 Ky. 319. 


59. Fla.—^Ex parte Hawthorne, 166 
So. 619, 116 Fla. 608, 96 A.L.R. 
572. 

60. Utah.—Skewes v. Bliss, 196 P. 
860, 68 Utah 51. 

61. Pa.—In re Wilhelm. 169 A. 456, 
111 Pa.Super. 133. 

62. Hawaii.—^Territory v. Metzger, 
'29 Hawaii 185. 

Okl.—State v. Walker, 251 P. 497, 
122 Okl. 95. 

20 C.J. p 281 notes 84-85. 

Failure to file statement as affecting 
validity of election see supra § 
216. 

Judicial audit of account see infra § 
356. 

Remedy not exclusive 

The provision of Election D. § 550 
that one summarily proceeded 
against for failing to file a correct 
statement of expenses may, if the 
failure was willful, be punished by 
fine and imprisonment, was not in¬ 
tended as an exclusive remedy.—Peo¬ 
ple ex rel. Childs v. Knott, 176 N.Y. 
S. 321, 187 App.Div. 604, 37 N.T.Cr. 
462, reversing 172 N.T.S. 249, 104 
Misc. 378, and affirmed 127 N.E. 329, 
228 N.Y. 608. 

Criminal intent essential 
N.H.—Coutremarsh v. Metcalf, 175 
A. 173, 87 N.H. 127. 

Sufficiency of statement 
Names and addresses of those em¬ 
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ployed by committeemen to assist at 
polls are required to be given under 
the Ohio statutes, but the particular 
nature of work done by such persons 
need not be stated. Dates of all 
contributions and expenditures 
should be stated. Statement of pur¬ 
pose of contribution that it was to 
promote success of party with which 
those concerned with statement are 
associated is sufficient; and name of 
city is sufficient statement of resi¬ 
dence of person who expended mon¬ 
ey. Money expended for postage and 
telephoning should be itemized. In 
stating payments made for steno¬ 
graphic and clerical help, names of 
persons to whom paid and dates of 
payment should be stated. Receipt 
bills are required to be filed only 
in cases of payments of ten dollars 
or more. Applying the foregoing 
rules, statements were held suffi¬ 
cient in whole or in part: As to 
statement designated “miscellaneous 
expenses;” as to statement desig¬ 
nated “election day expenses;” as to 
statement designated “sundry ex¬ 
penses;” and as to expenditures for 
cigars.—State v. Long, 19 Ohio N.P., 
N.S., 29. 

63. Md.—Healy v. State, 80 A. 1074, 
115 Md. 377. 

64. Ohio.—State v. Russell, 20 Ohio 
Cir.Ct. 551, 11 Ohio Cir.Dec. 299. 
reversing 10 Ohio S. & C.P. 255, 8 
Ohio N.P. 54. 
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held valid so far as it relates to the election,t)ut 
invalid so far as it attempts to regulate the des¬ 
ignation of candidates, whether by primary, con¬ 
vention, petition, or otherwise.®® The statute which 
was enacted before the adoption of the constitution¬ 
al amendment providing for the election of sena¬ 
tors by the voters and which by its terms applied 
to candidates for election by the legislature of 
any state as United States senator, has been held 
not to apply to the election of a senator by the 
present method.®^ So the federal act requiring a 
statement of the amount received by political com¬ 
mittees to influence the election of presidential elec¬ 
tors is not void as an attempt to regulate the ap¬ 
pointment and’ conduct of such electors.®® Where 
a candidate files an incomplete and untrue state¬ 
ment of his expenses but upon being notified by the 
proper official to comply with the statute files a 
new and corrected statement, he is not guilty un¬ 
der the statute.®® 

Independently of bribery, which is treated infra 
§ 332, under some statutes it is a public offense 
for any person to make use of money or other thing 
of value to influence the result of the election for 
other than certain purposes specified as legitimate, 
such as the printing and circulating of hand-bills, 
books, and other papers previous to an election or 
town meeting or conveying such poor or infirm 
electors to the polls as are not able to go there 
and it is not necessary to show that the influence 
was successful.^^ Thus a promise by a candidate 
for mayor to permit an individual to name certain 
city officials if the candidate is successful is a 
violation of the statute and the treating of 
electors with a view to obtaining their votes has 
been held indictable;*^® but to bring treating of 
the electors within the statute a corrupt intent in 
the treating is essentialJ^ xhe employment by a 


candidate of canvassers to explain charges made 
against his personal character is not an illegal 
act,*^® nor is his employment of voters to elec¬ 
tioneer and act as watchers at the polls.^® 

Corporate contributions. In some jurisdictions 
the statutes declare it to be a corrupt practice for a 
private corporation to make contributions to cam¬ 
paign funds for the purpose of controlling or in¬ 
fluencing votes in any election, including elections 
on measures or propositions submitted as well as 
elections of officers, and make the officers of the 
corporation which violates these provisions crim¬ 
inally liable.Where the statute makes it un¬ 
lawful for a corporation organized by authority 
of any laws of congress to make a money con¬ 
tribution in connection with an election for a po¬ 
litical office, it does not apply to contributions made 
by corporations chartered under other authority;*^® 
but a provision making it an offense for any cor¬ 
poration to make any contribution in connection 
with any election at which a representative in con¬ 
gress is to be elected is valid as applied to corpo¬ 
rations organized under state laws as well as those 
organized under the laws of congress.*^® A statute 
forbidding the making of contributions by, or 
the solicitation of coiitributions from, a private 
corporation to promote the success or defeat of 
any candidate for political office or any political 
party or principle, does not apply to the making®® 
or the soliciting®! of contributions in local option 
elections. 

Soliciting federal employees. Under the federal 
act it is a crime for any senator or representative' 
or any congressional candidate to solicit or receive 
money from employees of the United States for 
political purposes,®® and such act is constitution¬ 
al.®® 


G5. U.S.—^U. S. V. Cameron, D.C.Ariz., 
282 F. 684. 

65 C.J. p 1262 note 75. 

66. U.S.—^Newberry v. U. S., Mich., 
41 S.Ct. 469, 256 U.S. 232, 65 L.Ed. 
913. 

65 C.J. p 1262 note 77. 

67. U.S.—U. S. V. Cameron, D.C. 
Ariz., 282 F. 684. 

.65 C.J. p 1262 note 79. 

68. D.C.—^U. S. V. Burroughs, 65 F. 
2d 796, 62 App.D.C. 163, certio¬ 
rari granted Burroughs v. U. S., 
54 S.Ct. 102, 290 U.S. 618, 78 L. 
Ed. 539, and affirmed in part 54 S. 
Ct. 287, 290 U.S. 534, 78 L.Ed. 484. 

69. Mich.—^People v. Gansley, 158 
N.W. 195, 191 Mich. 357, Ann.Cas. 
1918E 165. 

TO. Ind.—^Duvall v. State, 166 N.E. 
608, 92 Ind.App. 134, transfer de¬ 


nied In re Petition to Transfer 
Appeals, 174 N.E. 812, 202 Ind. 365. 

20 C.J. p 281 note 90. 

71. Pa.—^Respublica v. Ray, 3 Teates 
65. 

72. Ind.—Duvall v. State, 166 N.E. 
603, 92 Ind.App. 134, transfer de¬ 
nied In re Petition to Transfer Ap¬ 
peals 174 N.B. 812, 202 Ind. 365. 

7a Tenn.—State v. Shaw, 8 

Humphr. 32. 

74. Pa.—In re UmbeTs Election, 43 
Pa Super. 698, affirmed 80 A. 641, 
231 Pa 94. 

20 C.J. p 281 note 93. 

75b Pa.—In re BechteFs Account, 
18 PaDist. 167. 

76. Pa.—^In re LiebeTs Account, 16 
PaDist. 938. 


77. Ind.—State v. Fairbanks, 115 N. 
E. 769. 

7a Hawaii.—U. S. v. Haleakala 
Ranch Co., 3 Hawaii Fed. 299. 

20 C.J. p 281 note 97. 

79. U.S.—^U. S. V. U. S. Brewers* 
Ass’n, D.C.Pa., 239 F. 163. 

65 C.J. p 1262 note 84. 

80. Ind.—State v. Terre Haute Brew¬ 
ing Co., 115 N.E. 722, 186 Ind. 248, 
followed in State v. Anheuser- 
Busch Brewing Co., 116 N.E. 425, 
186 Ind. 701. 

81. Ind.—State v. Draper, 116 N.E. 
422, 186 Ind. 332, followed in State 
V. Kramer, 116 N.E. 423, 186 Ind. 
699. 

82. U.S.—^U. S. V. Wurzbach, Tex., 50 
S.Ct. 167, 280 U.S. 396, 74 L.Bd. 
508, reversing, D.C., 31 F.2d 774. 

8a U.S.—^U. S. V, Wurzbach, supra 
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Illegal pMications. Under various corrupt prac- 
ce acts it is a criminal offense to publish and dis- 
ibute defamatory statements and circulars regard- 
g a candidate during his campaign,84 or to pub- 
sh or distribute printed political matter not bear- 
ig the name and address of the person or commit- 
ie causing it to be published.85 A statute making 
an offense to publish or circulate charges against 
candidate for nomination without serving a copy 
1 him a specified time before the primary elec- 
on is valid, 86 hut is inapplicable to campaign 
Deeches whether by voice alone or over the 
adio,^"^ and does not extend to newspaper pub- 
cation of the fact and details of such an ad- 

ress.88 

Failwe to file names of committee. The failure 
f a candidate for nomination for representative 
3 file the names of his campaign committee is not 
violation of law, where no expenditure of funds 
y the committee is shown.86 

33Q, Obstruction of, or Interference with. 
Officers or Voters 

Obstruction of, or Interference with, officers or quail¬ 
ed voters, failure to arrest persons Interfering with 
oters, and forcibly attempting to prevent the holding of 
n election are offenses under some statutes. 

It is a statutory offense to obstruct, interfere 
^rith, or delay election officers in the performance 
)f their duty,8 6 or to cause or attempt to cause an 
ifficer to violate his duty.81 Likewise it is a stat- 
itory offense to obstruct or interfere with legal 
voters who offer to vote,82 but to convict under 
;uch a statute it must appear that the elector who 
vas interfered with was an elector, had a right to 
^ote at that poll and that the offense was committed 
)n him while he was there,83 The statute is not 
dolated by the purchase of a voter’s certificate of 


registration to prevent him from voting at an elec- 
tion.84 That accused subjected voters to depriva¬ 
tion of the right to cast ballots and have them 
counted, and subjected two of three candidates at 
a primary election for nomination as party can¬ 
didate for the office of representative in congress 
to deprivation of the right to offer themselves 
and be properly nominated, and to have all votes 
legally cast for them counted, is an indictable of¬ 
fense under a statute relating to subjecting an in¬ 
habitant to deprivation of rights, privileges, or 
immunities secured by the federal constitution and 
la-vys.85 Under some statutes a police officer as¬ 
signed to duty at the polls who fails to arrest per¬ 
sons interfering with qualified voters in the exer¬ 
cise of their right of franchise is guilty of a crim¬ 
inal offense.86 A policeman may also be held crim¬ 
inally liable for excluding from the voting room 
an inspector appointed by a political party to in¬ 
spect and witness the count,®7 and it is no defense 
that he was authorized to do so by the sheriff of 

the election.88 

Preventing holding of election. Neither the in¬ 
tention of the election officers to deprive a person 
of the right to vote nor their wrongful refusal to 
permit him to vote authorizes him to obstruct or 
resist the holding of an election,®® and the statu¬ 
tory offense of forcibly attempting to prevent the 
holding of an election may be committed without 
actual violence or direct force, threats of violence 
or any conduct accompanied with the, present in¬ 
tention and show of force calculated to produce 
fear' in the officers’ minds being sufficient.^ How¬ 
ever, one demanding the right to vote in an order¬ 
ly way, remonstrating with election officers or ob¬ 
jecting to their method of performing or omission 
to perform their statutory duties, is not guilty of 
the offense.2 


14. Minn.—Olsen v. Billberg, 151 N. 

W. 550, 129 Minn. 160. 
t5. Ala.—^Finley v. State, 181 So. 
123, 28 Ala.App. 151, certiorari de¬ 
nied 181 So. 125, 236 Ala. 161. 
Pziends of candidate 
Circular criticizing candidate 
vhich stated that it was ordered and 
>aid for by another candidate's 
'riends, without disclosing their 
lames, residences, or street numbers, 
violated statute prohibiting anony- 
nous publications criticizing candi- 
iate.—State v. Freeman, 55 P.2d 362, 
L43 Kan. 315. 

36. Fla.—^Ex parte Hawthorne, 166 
So. 619, 116 Fla. 608, 96 A.Ii.R. 
672. 

37. Fla.—^Bx parte Hawthorne, su¬ 
pra. 


88. Fla.—Ex parte Hawthorne, su¬ 
pra, 

89. Minn.—Harrison v. Nimocks, 137 
N.W. 972, 119 Minn. 635. 

9a Ky.—Skain v. Milward, 127 S.W. 

' 773, 138 Ky.' 200. 

Mo.—State v. Cox, 137 S.W. 981, 
234 Mo. 605. 

20 C.J. p 282 note 4. 

91. Bel.—State v. Burris, 97. A. 427, 
6 Boyce 166. 

20 C.J. p 282 note 5. 

92. Ky.—Commonwealth v. Glass, 
131 S.W. 494, 140 Ky. 689. 

20 C.J. p 282 note 6. 

Bribery see infra § 332. 

Intimidation and violence see infra 
§ 333. 

96. Pa.—Commonwealth v. Corne¬ 
lius, 8 Wkly.N.C. 215. 
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94. Ky.—Commonwealth v. Glass, 
131 S.W. 494, 140 Ky. 589. 

95. U.S.—XT. S. V. Classic, La., 61 
S.Ct. 1031, reversing, D.C., 35 F. 
Supp. 66. 

9a Mo.—State v. Flynn, 94 S.W. 

543, 419 Mo.App. 712. 

97. Ky.—Commonwealth v. Miller, 
33 S.W. 401, 98 Ky. 446, 17 Ky.L. 
1033. 

9S. Ky.—Commonwealth v. Miller, 
supra. 

99. Ky.—Campbell v. Common¬ 
wealth, 60 S.W.2d 929, 244 Ky. 
328. 


1. Ky.—Campbell v. 

Common- 

wealth, supra. 


2. Ky.—Campbell v. 

Common- 

wealth, supra. 
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§ 331. Fraud 

Fraud in the conduct of elections is generally an of¬ 
fense, but an attempt to corrupt a senatorial primary 
election is not within a statute making it a crime to 
conspire to defraud the United States. 

Fraud in the conduct of primary or final elec¬ 
tions is a statutory offense in some jurisdictions.^ 
However, an attempt to corrupt a primary election 
for United States senator by means of bribery is 
not within the federal statute making it an of¬ 
fense to conspire to defraud the United States.'* 

§ 332. Bribery 

Under various statutes offering or accepting a bribe 
either at regular or primary elections or at nominating 
conventions or unlawfuliy influencing a voter to register 
is a crime. 

Although bribery of a voter is, as shown supra 
§ 323, an indictable offense at common law, it is 
also made an indictable offense by statute to give 
or offer to give any money, property or other thing 
of valu$ to an elector to influence his vote or to 
induce him to refrain from voting but a statute 
providing cumulative punishment on conviction for 
buying votes has been held invalid.® Where the 
offense consists in buying a vote it is immaterial 
that the voter has not registered.^ It is no defense 
that the elector's vote was not actually influenced 
by the gift.® So, where a voter is hired to go away 
from the polls and refrain from voting at the 
time he goes there for that purpose, the offense 
denounced by the statute is complete, although the 
voter subsequently returns and casts his vote;® 
but one cannot bribe another at an election within 
the meaning of the statute after the office to be 
filled at such election has ceased to exist. 


It is also made unlawful by some statutes to 
promise any office, place or emolument to any per¬ 
son in order to induce him to procure or to en¬ 
deavor to procure the election of any person.^l A 
statute making it criminal to promise any “benefit” 
for the purpose of influencing or obtaining the 
political influence or vote of an elector is broad 
in scope, and covers a promise of any official fa¬ 
vor or kindness which may be within the power of 
the officer to confer.^^ Some of such statutes do 
not require that the promise be made to the per¬ 
son to whom the office, position, employment, bene¬ 
fit or anything of value is given; the statute is 
violated if the promise is made to one person and 
the office, position, employment, benefit, or any¬ 
thing of value, is to be received either by that per¬ 
son or by some other person.^® 

‘Acceptance of bribe. It is a crime under some 
statutes for a voter to accept a bribe to influence 
his vote,^^ or to accept a bribe not to vote or to 
forfeit the right to vote;!® but a loan to him in 
good faith does not amount to a bribe.!® The gist 
of the offense is the receiving of money for the 
purpose of inducing the recipient to vote;!7 it is 
immaterial which way he votes or whether he 
votes at all.!® 

Bribery at primary or convention. Under some 
statutes it is a crime to pay money to an elector 
to obtain his vote or influence for a candidate at 
a primary or nominating election.!® The applica¬ 
tion of statutes of this kind must be determined by 
a reference to their terms. Some of them apply 
only to the nomination of candidates to be voted 
for at a subsequent election, and not to an election 
of officers of a party organization.®® Some of such 


3. Mo.—state v. Taylor, 119 S.W. 
373, 220 Mo. 618—State v. Lesueur, 
15 S.W. 539, 103 Mo. 153. 

Falsifying returns see supra § 327. 
Fraud as affecting validity of elec¬ 
tion see supra § 217. 

4. U.S.—U, S. V. Gradwell, 37 S.Ct. 
407, 243 U.S. 476, 61 Li.Ed. 857, 
affirming D.C.B.I., 234 F. 446, and 
B.aW.Va., 236 F. 993. 

Conspiracy to obstruct administra¬ 
tion of election laws see Conspira¬ 
cy § 62c. 

5. La.—State v. Gravolet, 123 So. 
Ill, 168 La. 648. 

20 C.J. p 282 note 16. 

Bribery of state senator to in¬ 
fluence him with regard to the elec¬ 
tion of a United States senator about 
to be held was within a statute re¬ 
lating to bribery as a “question, 
matter, cause or proceeding . . . 
pending.’*—State v. Pomeroy, 1 Centr. 
L.J.,E:an., 414. 


6^ La.—State v. Gravolet, 123 So. 
Ill, 168 La. 648. 

7- Ga.—Lepinsky v. State, 66 S.B. 

965, 7 Ga.App. 285. 

20 C.J, p 283 note 17. 

8. Ind.—State v. Downs, 47 N.B. 
670, 148 Ind. 324. 

9. Ind.—Thompson v. State, 44 N.B. 
763, 16 Ind.App, 84. 

10. Ky.—Commonwealth v. Reese, 29 
S.W. 352, 16 Ky.L. 493. 

11. Ky.—Commonwealth v. Sheeran, 
140 S.W. 668,. 145 Ky. 361, 37 L.R. 
A.,N.S..» 289. 

20 C.J. p 283 note 22. 

12. Ark.—Wright v. State, 202 S.W. 
236, 133 Ark. 76.* 

Violation of corrupt practice acts see 
supra § 329. 

13. Ark.—^Wright v. State, supra. 

14. Ill.—Christie v. People, 69 N.B. 
33, 206 Ill. 337. 

20 C.J. p 283 note 25. 
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15. Ky.—Commonwealth v. Roberts, 
140 S.W. 313, 145 Ky. 290—Com¬ 
monwealth V. Stephenson, 3 Mete. 
226. 

16. Ky.—Johnson v. Commonwealth, 
•13 S.W. 520, 90 Ky. 53, 12 Ky.L. 

20 . 

Loan for payment of poll tax as 
specific offense see infra § 334. 

17. Ind.—State v. Bedford, 116 N.B. 
423, 186 Ind. 297, followed in State 
V. Marlowe, 116 N.B. 589, 186 Ind. 
703. 

13. Ind.—State v. Bedford, 116 N.B. 
423, 186 Ind. 297, followed in State 
V. Marlowe, 116 N.B. 589, 186 Ind. 
703. 

19. Cal.—^People v. Hurley, 58 P. 

814, 126 Cal. 351. 

I 20 C.J. p 283 note 30. 

2a Pa.—Commonwealth v, Gouger, 

I 21 Pa.Super. 217. 
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statutes also make a member of a caucus, conven¬ 
tion, committee, primary, or political gathering 
criminally liable for receiving or offering to receive 
a bribe.^^ 

Procuring withdrawal of opposing candidate. It 
is not bribery for a candidate for political office to 
pay money or offer other inducements to procure 
the withdrawal of an opposing candidate and an 
indorsement of himself by the supporters of such 

candidate.22 

influencing voter to register. A species of elec¬ 
tion bribery defined by the constitution of one state 
as an offense is that of giving an elector the amount 
of a registration fee for the purpose of influenc¬ 
ing and inducing him to be registered as a quali¬ 
fied elector.23 A corrupt motive is not an ele¬ 
ment of the crime.24 

§ 333. IntinGiidation and Violence 

Injuring, threatening, intimidating, or oppressing vot¬ 
ers on account of their votes is generally made a crime, 
but challenging a vote without evil intent will not au¬ 
thorize a conviction. 

It is a penal offense under some statutes to in¬ 
jure, threaten, intimidate, or oppress voters on ac¬ 
count of their vote,^® or by threat or intimidation 
to prevent voters from voting.36 Xhe offense is 
complete by indulging in such threats as drive from 
the polls voters who are approaching for the pur¬ 
pose of voting.27 So also the offense is complete 
by the forcible expulsion from the polls.of voters 
waiting in line to cast their ballots, although they 
afterward return and votej^S but challenging a 
vote without evil intent will not authorize a con- 
viction.23 The right to vote is a continuing one 
which exists on days other than election day,^^^ and 
the offense under consideration may be committed 
by giving out in advance such threats as keep law¬ 
ful voters away from the polls.^i I 


§ 334. Miscellaneous Offenses 

Various other acts besides those heretofore mentioned 
are offenses as violations of election laws. 

Aside from those mentioned supra §§ 325-333, 
numerous other offenses arising out of violation 
of election laws are created by statutes in the dif¬ 
ferent jurisdictions. Thus in some jurisdictions it 
is an indictable offense for a person holding a pub¬ 
lic office to announce his candidacy for another of¬ 
fice ;32 and withdrawing, removing, and carrying 
away from the possession of the county clerk cer¬ 
tain registers which had been used and checked at 
the election is an offense under some statutes.83 
Disorderliness at a primary within a statute sub¬ 
jecting persons who are disorderly at a primary 
to prescribed punishments includes fighting at or 
near a polling place during a primary election.34 
A statute defining the crime of making, transmit¬ 
ting, or delivering, or causing to be made, trans¬ 
mitted, or delivered, any false statement or affi¬ 
davit with intent that it shall be used under the 
act governing absentee voting, applies only to 
statements or affidavits known to be false when 
made.®® A statute authorizing employees to ab¬ 
sent themselves from their employment on election 
day for the purpose of voting has been held un¬ 
constitutional in so far as it penalizes employers 
who make deductions from the employee's wages 
because of such absence.®® The crime of selling 
liquor or keeping a saloon open on election day 
is treated in the C.J.S. title Intoxicating Liquors 
§ 256, also 33 C.J. p 601 note 97. 

Carrying firearms within a certain distance of 
the polling place on election day is a statutory of¬ 
fense in some jurisdictions ;®7 but it has been held 
that the spirit of the law is not violated by a per¬ 
son who, seeing a dangerous attack upon his broth¬ 
er near the polling place, procured a pistol and 
carried it to the scene of the difficulty for the sole 
purpose of defending his brother.®® 


21. Cal.—People v. Hurley, 58 P. 
814, 126 Cal. 351. 

20 C.J. p 283 note 32. 

22. Mo.—State v. Bland, 46 S.W. 440, 
144 Mo. 534, 41 L..R.A. 297. 

20 C.J. p 283 note 33. 

23. Del.—State v. Collins, 42 A. 619, 
1 Pennew. 420. 

Loaning or advancing money for pay¬ 
ment of poll tax see infra $ 334. 

24. Del.—State v. Collins, supra. 

25. N.C.—State v. Rogers, 38 S.E. 
34, 128 N.C. 576. 

20 C.J. p 283 note 39. 

Obstruction of or interference with 
voters generally see supra § 330, 

29 C.J.S.-29 


26. U.S.—U. S. V. Guion, D.C.Mo., 37 
P. 263. 

N.Y.—^People v. Hochstim, 73 N.T.S. 
626, 36 Misc. 562. 

20 C.J. p 284 note 40. 

27. U.S.—U. S. V. Canter, C.C.Ohio, 
25 F.Cas.No.14,719, 2 Bond 389. 

26. U.S.—U S. V. Souders, D.C-N.J., 
27 P.Cas.No.16,358, 2 Abb. 465. 

29. U.S.—U. S. V. Guion, D.C.Mo., 
37 P. 263. 

20 C.J. p 284 note 43. 

30. U.S.—U. S. V. Crosby, C.C.S.C., 
25 P.Cas.No.14,893, 1 Hughes 448. 

31. U.S.—U. S. V. Crosby, supra. 

32. Philippine.— TJ. S. v. Madamba, 
19 Philippine 25. 

449 


33. N.J.—State v. Johnson, 81 A. 

657, 82 N.J.Law 330. 

3fc Ill.—^People V. Cooper, 7 N.B.2d 
882, 366 Ill. 113, 110 A.L.R. 223. 

35. Fla.—State ex rel. Miller v. Cole¬ 
man, 178 So. 157, 130 Pla. 537. 

36. Ill.—^People v. Chicago, M. & St. 
P. Ry. Co., 138 N.E. 155, 306 Ill. 
486, 28 A.L.R. 610. 

37. Tex.—^Brownlee v. State, 32 S. 
W. 1043, 35 Tex.Cr. 213. 

20 C.J. p 284 note 46. 

Carrying weapons generally see the 
C.J.S. title Weapons, §§ 3-9, also 
68 C.J. p 16 note 77 et seq. 

38. Tex.—^Barkley v. State, 12 S.W. 
495, 28 Tex.App. 99. 

20 C.J. p 284 note 48. 
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Colonisation of voters. Under statutes designed 
to prevent the colonization of voters and making 
it a felony to induce or persuade a person to come 
into the state, county, or precinct with the intent 
that such person shall thereafter vote in a gen¬ 
eral election at a place where he is not a bona fide 
resident, the requisite intent is one to perform the 
acts which by law are made a crime rather than 
one to commit a crime.^s 

Defacing or altering ballots, poll hooks, tally 
sheets, or returns. Some statutes making it an of¬ 
fense for any person willfully to deface a ballot 
are construed to apply to ballots used in general, 
but not those used in primary, elections;^® but a 
statute making it a crime fraudulently to write on 
poll books or tally sheets names of persons not 
entitled to vote or not voting at an election, or 
fictitious names, from the time ballots are cast un¬ 
til the time has expired for using them as evidence 
in an election contest, applies to primary elections, 
although there is no provision for contest of pri¬ 
mary elections.**^ A provision in an act dealing 
with general, primary, and special elections pro¬ 
hibiting the willful alteration, obliteration, sup¬ 
pression, or destruction of ballots, election returns, 
or certificates of election was intended to apply 
to general, primary, and special elections,and 
prohibits the alteration of returns of primary elec¬ 
tions held for the nomination of a United States 
senator.43 Under some statutes printing or caus¬ 
ing to be printed a ballot with an illegal change 
of names so as to procure an advantage at the 
polls constitutes a felony,^^ and one advising a 
printer to commit a felony by wrongly printing an 
official ballot, with intent to change the result of 
the election, commits a felony, although the bal¬ 
lot is not changed.^ 5' 

Influencing votes of employees. The statutory 
offense of attempting to influence votes of em¬ 
ployees by threatening to discharge them or reduce 
their wages or promising an increase in wages is 
an offense against employees and not against elec¬ 


tions.46 To constitute the offense the attempt 
must be to influence the employee to give or with¬ 
hold his vote for a particular man or measure.^7 
A referendum is an election within the statute.^S 

Making false nomination paper. It is a statu¬ 
tory offense in some jurisdictions falsely to make 
a certificate of nomination or nomination paper, or 
to file a certificate of nomination or nomination 
paper knowing it to be falsely made>9 No fraud¬ 
ulent intent is necessary to constitute the offense.50 

Paying another's poll tax. In jurisdictions where 
payment of a poll tax is a condition precedent to 
the right to vote, see supra § 29, statutes making 
it an offense to loan or advance money to a per¬ 
son with knowledge that the money is to be used 
for paying the poll tax of such person are held not 
unconstitutional.^! The word “advance” in such 
statutes must be taken in the sense of furnishing, 
giving, or paying, not as meaning substantially the 
same as “loan.”^^ 

§ 335. Defenses 

Depending on the circumstances of the particular case 
and the nature of the offense charged, various matters 
have been held to constitute, or not to constitute, a 
defense. 

Irregularities in the manner of holding an elec¬ 
tion constitute no defense to a prosecution against 
one who voted illegally thereat,55 or who attempt¬ 
ed unlawfully to influence votes, 54 and it is like¬ 
wise no defense available to one charged with the 
latter offense that the election had not been for¬ 
mally called at the time when the attempt to' in¬ 
fluence votes was made.55 So it is no defense to 
a prosecution for carrying firearms within a cer¬ 
tain distance of the polling place on election day 
that an election which was held under color of law 
was in fact void.56 It is no defense to a prosecu¬ 
tion for voting a second time that the first vote 
was illegal and not entitled to be counted.57 It has 
been held that the decision of the judges of elec¬ 
tion in favor of defendant’s right to vote on his 


39. Or.—State v. Heed, 97 P. 627, 
62 Or. 377. 

4a Wyo.—Babbitt V. State. 174 P. 
188, 26 Wyo. 27. 

Mutilation or destruction of ballot by 
election officer see supra § 327. 

41. Ohio.—Hahoun v. State, 168 N. 
E. 550, 33 Ohio App. 1. 

42. Tex.—Covey v. State, 116 S.W.2d 
741, 134 Tex.Cr. 600. 

43. Tex.—Covey v. State, supra. 

44. Wis.—Wood vj Plackey, 232 N. 
W. 664, 202 Wis. 247. 


[ 45. Wis.—^Wood v. Plackey, supra. 

46. Wis.—^Vulcan Last Co. v. State, 
217 N.W. 412, 194 WiS. 636. 

47. Wis.—^Vulcan Last Co. v. State, 
supra. 

48- Wis.—^Vulcan Last Co. v. State, 
supra. 

49. Mass.—Commonwealth v. Con¬ 
nelly, 40 N.E. 862, 163 Mass. 639. 

5a Mass.—Commonwealth v. Con¬ 
nelly, supra 

20 C.J. p 284 note 50. 

51. Tex.—Watts v. State, 136 S.W. 
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585, 61 Tex.Cr. 364—Solon v. State, 
114 S.W. 349, 54 Tex.Cr. 261. 

52. Tex.—Longoria v. State, 71 S.W. 
2d 268, 126 Tex.Cr. 362. 

53. N.C.—State v. Cahoon, 34 N.C. 
178, 55 Am.I>. 407. 

54. Wis.—Vulcan Last Co. v. State, 
217 N.W. 412, 194 Wis. 636. 

55. Wis.—^Vulcan Last Co. v. State, 
supra 

56. Tex.—Cooper v. State, 8 S.W. 
664, 25 Tex.App. 530. 

57. Vt—State v. Perkins, 42 Vt. 399. 
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being challenged is no defense to a prosecution for 
illegal voting ;58 but, on the other hand, it has been 
held that such decision, although erroneous, re¬ 
lieves him from criminal liability in the absence 
of fraud and collusion.39 It is no defense to a 
prosecution for impersonating a duly qualified vot¬ 
er that such voter had become disqualified by re¬ 
moval from the election district.®® One charged 
with betting on an election cannot excuse himself 
on the ground that he did not himself make the 
bet but procured it to be made for him by anoth- 
er.®l A judge of election cannot defend a pros¬ 
ecution for willfully refusing to accept a ballot, on 
the ground that he did not consider the naturaliza¬ 
tion papers of the voter sufficient; he must know 
at his peril.62 An election inspector charged with 
making a false statement and certificate of the 
votes received cannot shield himself by pleading 
the misconduct of the poll clerks.®^ Also a per¬ 
son indicted for willful neglect of duty as an in¬ 
spector of election cannot defend on the ground 


of the unconstitutionality of the statute under 
which the election was held.®^ In a prosecution 
against one not an inspector of election for put¬ 
ting ballots into the box it is no defense that ac¬ 
cused was appointed by power of attorney by one 
who was a duly authorized inspector, and that he 
had been advised that he could lawfully act under 
such power.®® 

§ 336. Persons Liable 

Under general statutes, one accessory to a violation 
of an election law may be prosecuted as a principal of¬ 
fender; and de facto officers are liable as officers. 

A general statute providing for the trial and 
punishment of an accessory as a principal offender 
is applicable to a prosecution for violation of an 
election law.®® Without regard to their eligibility 
to appointment, persons acting as judges and clerks 
of election are de facto officers and liable to pros¬ 
ecution for violation of the election law.®^ 


B. PROSECUTION AND PUNISHMENT 


§ 337. Jurisdiction and Venue 
Matters relating to jurisdiction and venue in 
prosecutions for violations of election laws are 
governed by the principles applicable in criminal 
cases generally, which are treated in Criminal Law 
§§ 107-222. 

§ 338. Preliminary Proceedings 

A subpoena duces tecum requiring production before 
the grand Jury of ballots, tally sheets, poll books, and 
official returns of a primary election Is not authorized 
where by statute primary election ballots cannot be used 
by the grand jury in any way tending to disclose who 
voted any ballot. 

Preliminary proceedings, such as the preliminary 
complaint, affidavit, warrant, and the like, in pros¬ 
ecutions for violations of election laws are gov¬ 


erned by the general principles usually applicable 
in criminal cases, which are treated in Criminal 
Law §§ 300-366. Other proceedings, such as a ju¬ 
dicial audit of a candidate’s expense account or 
proceedings ’to hold an inquest into an alleged vio¬ 
lation of the election law, are treated infra § 356. 
Restrictions on the use of ballots, as evidence and 
in evidence do not, by reason only of their pres¬ 
ence in the constitution, in any way tend to deny 
to a judge of the circuit court power to issue a 
subpoena duces tecum to require ballots at a pri¬ 
mary election to be produced before a grand ju¬ 
ry,®® but the legislature has power to enact that 
primary election ballots cannot be used by a grand 
jury in any way tending to disclose who voted any 
ballot,®® and, where the legislature has exercised 


58. Ind.—^Morris v. State, 7 Blackf. 
607. 

Philippine.—^U. S. v. Arzadon, 19 
Philippine 175. 

59. N.C.—State v. Pearson, 1 S.B. 
914, 97 N.C. 434, 12 Am.S.R. SOS- 
State V. Hart, 51 N.C. 389. 

60b Del.—State v. Fitzsimmons, 82 
A. 598, 3 Boyce 218. 

61. Miss.—Williams v. State, 20 
Miss. 58. 

62. Del.—State v. Colton, 33 A. 259, 
9 Houst 630. 

63. N.T.—^Boland v. People, 25 Hun 
423, affirmed 90 N.T. 678. 

20 C.J. p 284 note 62. , 

64. N.T.—Hall v. People, 90 N.T. 


498, followed in Boland v. People, 
90 N.T. 678. 

65. N.T.—^Hogan v. People, 2 

Thomps. & C. 535. 

86. Ill.—Lionetti v. People, 55 N.E. 
668, 183 Ill. 253—^Brennan v. People, 
113 IlLApp. 361. 

One who counsels, aids, or abets 
another in the commission of the 
offense may be charged, tried, and 
convicted as though he had commit¬ 
ted the offense alone.—State v. Carr, 
98 P.2d 393, 151 Kan. 36. 

Conspiracy 

In prosecution for putting fraudu¬ 
lent ballots in the ballot box, where¬ 
in the state claimed that under a 
plan or conspiracy in which accused i 
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participated, the names of fictitious 
persons were registered and on night 
before election the accused and oth¬ 
ers marked a number of fictitious 
ballots, and that accused put them 
into ballot box on election day, ac¬ 
cused might be guilty, although he 
did not actually participate in plac¬ 
ing the fictitious ballots in the box. 
—State V. Lyons, 175 N.W. 689, 144 
Minn. 348. 

67. Ill.—People ex rel. Bush v. 
Worthman, £49 Ill.App. 399, af¬ 
firmed People V. Wortman, 166 N.EJ. 
788, 334 Ill. 298. 

68. Mo.—State ex rel. Feinstein v- 
Hartmann, 231 S.W. 982. 

69. Mo.—State ex rel. Feinstein v. 
HArtmann, supra. , 
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such power, a subpoena duces tecum requiring pro¬ 
duction in evidence before the grand jury of the 
ballot boxes and contents thereof, tally sheets, poll 
books, and the official returns and statements made 
by the judges and clerks of a primary election, is 
not authorized 

§ 339. Indictment and Information 

The Indictment must aver with reasonable certainty 
all material facts necessary to convict, but it is generally 
sufficient to charge the offense in the statutory language. 

An indictment or informaton charging a viola¬ 
tion of the election laws must aver with reasonable 
certainty all the material facts which must be 
proved to procure a conviction,*^! but one stating 
facts constituting an offense in ordinary and con¬ 
cise language readily understandable by a person 
of common intelligence will ordinarily be held suf- 
ficierit,72 and it is generally sufficient to charge 
the offense in the statutory language.'^s 

An indictment for an offense against the election 
laws of the United States to be cognizable by the 
federal courts must contain an affirmative and dis¬ 
tinct charge of an act which does or may affect 
the election of a representative to congress.^^ 
Where an indictment alleges a conspiracy to pre¬ 
vent a qualified voter from giving his support or 
advocacy toward, or in support of, an election of 
a person as a member of congress, the jurisdiction 
of the federal courts to try accused for conspiracy 
is not ousted by further allegations that in the ex¬ 
ecution of the conspiracy defendants committed a 
crime against the laws of a state, and not triable 
in the federal courts JS 

§ 340. — Against Election Officers 

An indictment or information against election officers 
must aiiege with reasonable certainty all material ele¬ 
ments of the offense charged. 


Neglect or violation of duty in general. In an 
indictment against an election officer for a refusal 
to perform any duty imposed on him by law, it 
is necessary and sufficient to allege the duty, its 
undertaking, and the intentional refusal to per¬ 
form it.'^s It is sufficient to allege in such indict¬ 
ment that defendant was appointed and duly qual¬ 
ified and that he acted as inspector without specifi¬ 
cally alleging that he took the oath of office and 
received a certificate.*^*^ An averment that certain 
persons were judges of the election is a sufficient 
averment that such persons were duly made and 
appointed judges.*^® An indictment against a judge 
of election for neglect of duty in permitting a vot¬ 
er improperly to be assisted in the preparation of 
his ballot must allege that the assisted voter did 
not indicate to defendant the existence of a dis¬ 
ability and the nature thereof, or that the disability 
was not apparent.79 An information for aiding a 
voter in a language other than English need not 
specify the language used.*® An indictment charg¬ 
ing an election officer of a town meeting with fail¬ 
ure to deposit ballots in the ballot box must show 
that the meeting was duly and legally warned.^! 

Receiving illegal votes. Where the offense 
charged is that defendant received and accepted il¬ 
legal votes it must be alleged that illegal votes 
were accepted and received corruptly and with 
knowledge that they were illegal,^^ jjyt it is not 
necessary to aver that the voter did not take the 
oath prescribed by statute.^3 it is not necessary 
in an indictment against one judge of an election 
to state whether or not the other judges were will¬ 
ing to accept the vote illegally cast.^^ In an in¬ 
dictment for receiving an illegal vote, it must be 
charged that defendant was one of the judges or 
other officer of election authorized to receive 
votes,85 An indictment which charges that defend- 


7<L Mo.—state ex rel. Murphy v. 
Landwehr, 234 S.W. 656, 290 Mo. 
150—State ex rel. Feinsteln v. 
Hartmann, 231 S.W. 982. 

71. Ohio.—Kahoun v. State, 168 N.B. 
550, 33 Ohio App. 1. 

31 C.J. p 716 note 11 [c]. 

72, Cal.—^People v. Kennedy, 69 P. 
2d 224, 21 Cal.App.2d 185. 

D.C.—U. S. V. Burroughs, 65 P.2d 
796, 62 App.D.O. 163, certiorari 
granted Burroughs v. U. S., 54 S. 
Ct. 102, 290 U.S. 618, 78 L.Ed. 
539, and afdrmed in part 54 S.Ct. 
287, 290 U.S. 534, 78 L.Ed. 484. 

Mich.—^People v. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

H-D.—State v. Wicks, 276 N.W. 690, 
68 N.D. 1. 

Tenn.—Pox v. State, 101 S.W.2d 1110, 
171 Tenn. 226. 


73. D.C.—^U. S. V. Burroughs, 65 P. 
2d 796, 62 App.D.C. 163, certiorari 
granted Burroughs v. U. S., 54 
S.Ct. 102, 290 U.S. 618, 78 L.Ed. 
539, and affirmed in part 54 S.Ct 
287, 290 U.S. 634, 78 L.Ed. 484. 

Mass.—Commonwealth v. Ballou, 186 
N.E, 494, 283 Mass. 304—Common¬ 
wealth V. Connelly, 40 N.B. 862, 163 
Mass. 539. 

31 C.J. p 715 note 11. 

74. U.S.—Blitz V. U. S., Mo., 14 S.Ct 
924, 153 U.S. 308, 38 L.Ed. 725. 

20 C.J. p 285 note 74. 

75. U.S.—^U. S. V. Goldman, C.C.La., 
25 P.Cas.No.15,226, 3 Woods 187. 

76. Me.—State v. Dunn, 8 A.2d 594, 
136 Me. 299. 

20 C.J. p 288 note 26. 

77. N.T.—Hall v. People, 90 N.T. 

452 


498, followed in Boland v. People, 
90 N.Y. 678. 

78. Tenn.—State v. Randles, 7 
Humphr. 9. 

79. Pa.—Commonwealth v. Gal¬ 
lagher, 19 Pa.Dist 149. 

80. Tex.—Burnett v. State, 260 S.W. 
848, 97 Tex.Cr. 188. 

81. Vt—State v. Dee, 76 A. 151, 83 
Va. 462. 

82. Me.—State v. Small, 10 Me. 109. 
Wis.—Byrne v. State, 12 Wis. 519. 

20 C.J. p 286 note 86. 

83. Wis.—Byrne v. State, supra. 

at Ky.—Commonwealth v. Gray, 2 
Duv. 373. 

85. Mo.—State v. Krueger, 35 S.W. 
604, 134 Mo. 262. 
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ant as judge or inspector of elections knowingly 
and willfully received the vote of a person named, 
knowing that he was not a resident of, or registered 
in, the voting precinct sufficiently alleges a viola¬ 
tion of duty on the part of defendant as an offi¬ 
cer of election.*® An indictment for receiving and 
accepting an illegal vote must state the name of 
the voter from whom the illegal ballot was re- 
ceived.*^ An indictment charging that defendants 
put a large number of fraudulent ballots into the 
box need not, it has been held, set out the names 
of the persons fraudulently stated by defendants to 
have voted such ballots.** However, according to 
some authorities an indictment which does not 
identify one or more of the ballots alleged to have 
been illegally received is insufficient.** 

Rejection of legal votes. An indictment for re¬ 
fusing to receive legal votes must show for what 
purpose the election was held.*® While the author¬ 
ities recognize that the indictment must show that 
the person whose vote was rejected had the right 
to vote, it is sufficient for this purpose to allege 
that he was a duly qualified elector* ^ or "quali¬ 
fied voter;”** and it is not necessary to allege that 
he was a citizen.** It has been held that an indict¬ 
ment against an inspector of an election for re- | 
fusing to administer to an elector the oath provided 
by statute should contain an averment that the 
applicant was registered;*^ but, on the other 
hand, it has been held to be sufficient to allege that 
the applicant was a qualified voter without alleging 
that he was registered.** 

Fraud. The particular office held by each de¬ 
fendant must be stated in an indictment against 
several defendants charging them with the com¬ 
mission of willful fraud in the discharge of their 
duties at an election. It is not sufficient to allege 
generally that they committed fraud in the dis¬ 


charge of their duties as officers; there should be 
a specific averment of the facts and circumstances 
constituting the fraud charged;*® but the fact that 
some of the acts charged as fraud might also con¬ 
stitute violations of other sections of the election 
law or other offenses does not render the indict¬ 
ment faulty,*7 nor is an indictment defective be¬ 
cause it fails to state that the candidates voted on 
at the election possessed the qualifications required 
to hold office if elected.** An allegation that a 
general election was held in a specified election 
district is a sufficient averment that there was such 
an election district.** It has been held that it is 
not necessary to charge that the officer acted ei¬ 
ther willfully, corruptly, or fraudulently in doing 
the act charged where the statute imposes upon him 
merely a clerical or ministerial function and not 
the performance of a judicial duty.^ 

Alteration of returns. In an indictment against 
election officers for the fraudulent alteration of the 
returns, it is not necessary to set out a copy of the 
poll book or the tally sheet on which the offense 
was committed nor is the purport thereof required.* 
It is sufficient to describe it by the designation of 
the poll book or tally sheet, and to aver that de¬ 
fendant wrongfully and fraudulently changed, al¬ 
tered, erased, or tampered with a name, word, or 
figure contained in such poll book or tally sheet 
as the facts may require, setting forth the nature 
and character of the alteration made, and that it 
was made with intent to defeat, hinder, or prevent 
a fair expression of the will of the people at an 
election.* 

Making false returns. An indictment charging 
an election officer with making a false return must 
allege that the return was feloniously made with 
intent to change the result of the election.^ It is 


86. U.S.—-U. S. V. Doherty, D.C. 
Mass., 25 F. 28. 

87- Mo.—State v. Clark, 35 S.W. 613, 
134 Mo. 275—State v. Krueger, 35 
S.W. 604, 134 Mo. 262. 

88. Pa.—Commonwealth v. Miller, 2 
Pars.Eq.Cas. 480, Brightly El.Cas. 
711. 

89. Mo.—State v. Clark, 36 S.W. 613, 
134 Mo. 275—State v. Krueger, 35 
S.W. 604, 134 Mo. 262. 

20 C.J. p 286 note 93. ‘ 

90. Ind.—Cantwell v. State, 27 Ind. 
605—^Tipton v. State, 27 Ind. 492. 

91. Cal.—People v. Burns, 17 P. 646, 
75 Cal. 627. 

Pa.—Commonwealth v.-Weiserth, 47 
Pa.Super. 692, affirming 20 Pa.Dist. 
259. 


98. Pa.—Commonwealth v. Toulls, 5 
Kulp 231. 

93. Pa.—Commonwealth v. Toulls, 
supra. 

94. Mich.—Wattles v. People, 13 
Mich. 446. 

20 C.J. p 287 note 99. 

95. Cal.—^People v. Bums, 17 P. 
646, 76 Cal. 627. 

20 C.J. P 287 note 1. 

96. Pa.—Commonwealth v. Miller, 
- 2 Pars.Eq.Cas. 480. 

Va.—Boyd v. Commonwealth, 77 Va. 
52. 

20 C.J. p 287 note 3. 

Xudictmeat held sniUclMit 
Mass.—Commonwealth v. Ballou, 186 
N.E. 494, 283 Mass. 304.. 

97. Ill.—^People v. Newsome, 125 N. 
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E. 735, 291 Ill. 11, affirming 214 
IlLApp. 146. 

98. Ill.—People v. Newsome, 214 Ill. 
App. 146, affirmed 125 N.E. 735, 291 
Ill. 11. 

99. Ill.—^People v. Newsome, 125 N. 
B. 736, 291 III. 11, affirming 214 Ill. 
App. 146. 

1. Md.—Mincher v. State, 7 A. 461, 
66 Md. 227. 

2. Ohio.—State v. Granville, 12 N.E 
803, 45 Ohio St. 264. 

3. Ohio.—State v. Granville, supra. 

4. Mo.—State v. Buchfelder, 132 S. 
W. 229, 231 Mo. 56—State v. Mc¬ 
Grath, 128 S.W. 966, 228 Mo. 413. 

20 C.J. p 287 note 7. 

Falsely caovassing votes 
In prosecution for falsely canvass- 
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insufficient where it does not show the number of 
votes actually cast and wherein the return is false.^ 
An indictment charging a false return of the num¬ 
ber of ballots cast at an election is an insufficient 
description of the offense designated by the statute 
as a false return of an election.® Under some stat¬ 
utes is an indictment for making a false return a 
count will be sustained which charges a conspiracy 
to commit the act.^ 

Giving improper certificate of election. Where 
election officers are indicted for knowingly or will¬ 
fully making or certifying an improper certificate 
of election, it must be stated that defendants acted 
as officers at the election,® and an allegation that 
they “pretended to act” as officers of the election is 
insufficient.® The fact, that the indictment does not 
charge defendant in its accusatory part in the lan¬ 
guage of the statute does not render it bad where 
in its body the statutory words are used.^® An in¬ 
dictment against an election clerk for making a 
false certificate as Iso the result of a congressional 
election is bad on demurrer, where under the law 
the clerk does not certify as to the result, but mere¬ 
ly authenticates the signatures of the judges of 
election.ii 

Alteration, destruction, or removal of ballots. If 
the indictment is for fraudulently changing or al¬ 
tering ballots it must allege specifically what chang¬ 
es were made,i® and the mode and means of the 
alleged change.^® The indictment need not, howev¬ 
er, state the names of the electors whose ballots 
are alleged to have been altered,!^ nor need it al¬ 
lege that defendants were lawfully appointed and 
qualified to hold the election.^® When facts con¬ 
stituting the offense of mutilating a ballot are so 
stated as to enable a person of ordinary understand¬ 


ing to know what is intended, the inclusion in the 
indictment of an erroneous conclusion of law does 
not vitiate it.^® An indictment for the statutory 
offense of destroying ballots need not set out the 
particular manner of destruction.^^ Charging the 
offense substantially in the language of the statute 
which makes it a crime is generally regarded as 
sufficient.^® An indictment which properly charges 
defendant with the destruction of certain ballots 
under one section of a statute is not fatally defec¬ 
tive because of the attorney general's indorsement 
that it was found under a different section of the 
I statute.!® An indictment alleging that on the day 
before election defendant was the election inspec¬ 
tor in a voting precinct of a city, and possessed 
ballots to be used in such precincts, and unlawfully 
and feloniously permitted some of them to be feloni¬ 
ously taken and removed from his possession and 
custody as election official with his consent, suffi¬ 
ciently charges the offense of removal of ballots.®® 
In an indictment against inspectors of election for 
allowing the ballot box to pass out of their posses¬ 
sion and presence, the allegation of intent with 
which the act was done is wholly immaterial.®! 

Officers at primary election. An indictment 
against the officers of a primary election is suffi¬ 
cient where it alleges facts constituting a statutory 
.offense.®® The indictment must state the nature 
or purpose of the election.®® It must also aver that 
the election was held.pursuant to law;®^ and ac¬ 
cording to some authorities it is not sufficient to 
allege merely that the election was duly and reg¬ 
ularly called and ordered,®® but it must also be 
alleged that public notice of the election had been 
given in the manner required by statute.®® The in¬ 
dictment must also show that the primary was that 


ixiiT votes while judge of election, in¬ 
formation charged an offense under 
statute, where it alleged that de¬ 
fendant being judge of election in 
certain precinct did willfully and un¬ 
lawfully make false canvass of votes 
cast at general election by misread¬ 
ing and falsely reading to clerks of 
election recording votes, ballots cast 
at election, and names of candidates 
thereon so as to willfully and unlaw¬ 
fully falsify returns.—State v. 
Wicks. 276 N.W. 690, 68 N.D. 1. 

& Ky.—Commonwealth v. Eckert, 20 

S.W. 262, 14 Ky.L. 260. 

JNT.Y.—^Boland v. People, 26 Hun 423, 
affirmed 90 N.T. 678. 

20 C.J. p 287 note 9. 

6 . Del.—State v. Conway, 43 A. 263, 
16 Del. 453. 

7. Pa.—Commonwealth v. Boyle, 3 
• Pa.Dist. 591, 14 Pa.Co. 561. 


8. Ky.—Commonwealth v. Brown, 93 
S.W. 605, 123 Ky. 16, 29 Ky.L. 434. 

20 C.J. p 288 note 13. 

9. Ky.—Commonwealth v. Brown, 
supra. 

10. Ky.—Commonwealth v. Drewry, 
103 S.W. 266, 126 Ky. 183, 31 Ky.L. 
636. 

11. U.S.—IT. S. v. Green, C.C.Md., 
33 P. 619. 

12. Ill.—^Hunter v. People, 52 Ill. 
App. 367. 

13. Ill.—^Hunter v. People, supra. 

14. Ill.—^Binger v. People, 21 Ill. 
App. 367. 

15. Okl.—Campion v. State, 33 P.2d 
511, 56 Okl,Cr. 49. 

16. Ky.—Commonwealth v. Goulet, 
125 S.W. 1083, 137 Ky. 464. 

17- Del.—State v. Mundy, 43 A. 260, 
16 Del. 429. 


18. Pa.—Commonwealth v. Mouat, 
14 Phila. 366. 

19. Del.—State v. Tyre, 67 A. 199, 
22 Del. 343. 

20. Ind.—^Huffman v. State, 109 N.E. 
401, 748, 183 Ind. 698. 

21. U.S.—^U. S. V. Jackson, C.C.Tenn., 
25 F. 548. 

22. Fla.—Overstreet v. Whiddon, 177 
So. 701, 130 Fla. 231. 

N.J.—State v. .Nixon, 90 A. 1102, 86 
N.J.Law 371. 

28. Pa.—Commonwealth v. Degnan, 
50 Pa.Super. 354—Commonwealth v. 
Young, 15 Pa.Co. 349. 

24. Pa.—Commonwealth v, Degnan, 
50 Pa.Super. 354. 

25. Ky.—Commonwealth v. Maddox, 
32 S.W. 129,. 17 Ky.L. 557. 

26. Ky.—Commonwealth v. Maddox, 
supra. 
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of a legal political party-^"^ There must be proper 
allegations of the official position's and duties^s of 
defendants; but matters declared by statute need 
not be alleged.^® To charge the offense of refus¬ 
ing to permit an elector to vote in a primary elec¬ 
tion of a particular political party, there must be 
proper allegations of facts showing his right to par¬ 
ticipate in the primary as a member of that party.Sl 
An information alleging criminal negligence must 
point out with certainty how the alleged negligence 
was effectuated.S2 

§ 341. —For Illegal Voting 

a. In general 

- b. Aiding in illegal voting 
c. Repeating or double voting 

a. In General 

An indictment for frauduient or illegai voting must 
ordinarily set forth the facts relied on to constitute the 
offense and allege that the election at which the offense 
was committed was held pursuant to law, and must de¬ 
scribe the election, and the intent with which the acts 
were committed. 

While it has been held that an indictment for il¬ 
legal voting need not charge also that accused voted 
fraudulently,and is sufficient if the offense is 
charged in the words or language of the statute,3^ 
it has been held that an indictment or information 
charging that accused fraudulently voted at an 
election when he was not entitled to vote, although 
in the language of the statute, is not sufficient to 
state an offense, but must set forth the facts re¬ 
lied on to show fraudulent voting.35 An indictment 
for falsely and fraudulently impersonating a voter 
need not allege that the person whom defendant 
represented himself to be was at the time a legal 


voter.36 A charge that accused impersonated an¬ 
other person and voted in his name at a primary 
election is demurrable where no statute makes such 
act a crime.37 

Averment of disqualification. An indictment 
against a person for voting when he was not a 
qualified elector must specify the qualification which 
he lacked.38 So also an indictment for unlawfully 
counseling and advising a person to vote must spec¬ 
ify the disqualification of the voter.33 It has been 
held, however, that the defect in an indictment for 
illegal voting in failing to specify the particular 
disqualification is waived by failure to demur and 
the indictment will support a conviction after trial 
upon the merits without objection.^® 

An indictment for unlawfully voting at a primary 
election in a precinct where defendant is not qual¬ 
ified to vote at the next election must allege that 
he would not be a qualified elector in such precinct 
at the next election>i 

Authority for election and of election officers. 
An indictment for illegal voting must allege that 
the election at which the offense was committed 
was held pursuant to law.43 Jt need not, however, 
allege the specific authority for the election ;^3 and 
in an indictment for illegal voting at a town meet¬ 
ing it is sufficient to allege that such meeting was 
duly held, without stating how or by what au¬ 
thority it was called.44 Neither is it necessary to 
allege specifically the authority of the officers hold¬ 
ing the election.^ 3 

Description of election. An indictment for ille¬ 
gal voting should describe the election or the pur¬ 
poses for which it is held with sufficient certainty 
to enable the court on conviction to pronounce the 


27. N.J.—state v. Kittredgre, 92 A. 
275, 86 N.J.Law 495—State v. Hart, 
91 A. 1071, 86 N.J.Law 366—State 
V. Nugent, 71 A. 481, 77 N.J.Law 
157. 

28. Ky.—Commonwealth v. Maddox, 
32 S.W. 129, 17 Ky.L. 657. 

Pa;—Commonwealth v. Degnan, 50 
Pa. Super. 354. 

20 C.J. p 288 note 37. 

29. Ky.—Commonwealth v. Ander¬ 
son. 152 S.W. 652, 151 Ky. 537. 

20 C.J. p 289 note 38. 

30. N.C.—State v. Cole, 72 S.B. 221, 
156 N.C. 618. 

31. Ky.—Commonwealth v. Carson, 
188 S.W. 372, 171 Ky. 288. 

Okl.—Ex parte Wilson, 125 P. 739, 
7 OkLCr. 610. 

32. Pla.—Overstreet v. Whiddon, 177 
So. 701, 130 Fla. 231. 

33. N,J.—State V, Moore, 27 N.J. 

Law 105. j 


I 34. N.J.—State V. Mohwinkel, 143 A. 
j 802, 6 N.J.Misc.R. 1072. 

35. Cal.—^People v. McKenna, 22 P. 
488, 81 Cal. 158. 

La.—State v. Schwartz, 68 So. 608, 
137 La. 277. 

Xndietment held sufflolent 
Mo.—State v. Judge, 285 S.W. 718, 
315 Mo. 156. 

36. Mo.—State v. Fielder, 109 S.W. 
580, 210 Mo. 188. 

37- Ga.—Shea v. State, 169 S.B. 46, 
46 Ga.App. 729. 

38. Mo.—State v. Pearson, 231 S.W. 
595, 288 Mo. 103. 

20 C.J. p 289 note 44. 

39. N.J.—State v. Tweed, 27 N.J. 
Law 111. 

40. Or.—State v. Bruce, 5 Or. 68, 20 
Am.R, 734. 
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41. Tex.—Calcoat v. State, 39 S.W. 
364, 37 Tex.Cr. 245. 

20 C.J. p 289 note 47. 

42. Ky.—Commonwealth v. Ban¬ 
ner, 4 Ky.L. 369. 

Pa.—Commonwealth v. Huber, 13 
Lanc.Bar 139. 

43. Minn.—State v. Welch, 21 Minn. 

22 . 

N.J.—State V. Moore, 27 N.J.Law 
105. 

20 C.J. p 289 note 49. ' 

44. Me.—State v. Boyington, 56 Me. 
512. 

R.I.—State V. Custer, 66 A. 306, 28 
R.I. 222. 

20 C.J. p 289 note 50. 

45. Iowa.—State v. Douglass, 7 I6wa 
413. 

Tex.—Gallagher v. State, 10 TeXi 
App. 469. 
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proper judgment.**® Thus, while it is sufficient to 
allege that the offense was committed at a general 
election held according to law, stating when and 
where the election was held and what it was for,^*^ 
an indictment for illegal voting which merely al¬ 
leges that defendant unlawfully deposited his ballot 
as a vote at a general election does not sufficiently 
describe the election or its purposes.^® 

The indictment should allege with certainty the 
place of voting.^® If the election is described as 
continuing for more than one day the indictment 
according to some authorities must designate the 
day on which accused voted,although according 
to others it would seem that time is not the essence 
of the offense.51 

Names of candidates voted for. In an indictment 
for illegal voting in a state or municipal election, 
it is not necessary to charge that accused voted for 
any particular candidates or measures.®^ 

Description of intent. As regards the words de¬ 
scriptive of intent such as “willfully,” “knowingly,” 
and “illegally” or “unlawfully,” etc., it will gener¬ 
ally be sufficient to follow the words of the stat¬ 
ute. 5 3 The words of the statute, however, should 
be followed.®^ 

b. Aiding in Illegal Voting 

While mere matters of evidence need not be alleged 
in an indictment for aiding In illegal voting, It should aver 
that accused procured one to vote Illegally, and, where 
required by statute, that the aiding was willful. 

In an indictment for aiding or assisting in the 
commission of the crime of illegal voting it is not 
necessary to state the particular act constituting the 
aid or assistance, as these are mere matters of 
evidence to make out the offense at the trial.®® It 
is necessary, however, that an indictment for aid¬ 
ing or assisting illegal voting should aver that de¬ 
fendant procured a person to vote illegally;®® but an 
averment that accused did “unlawfully” aid and abet 


an unqualified person to vote is not sufficient where 
the statute provides for the punishment of one who 
“willfully” aids and abets.®^ 

c. Repeating or Double Voting 

An Indictment for repeating or double voting need not 
allege that accused was a qualified voter, but should de¬ 
scribe the particular offense of which he is accused and 
allege the places of voting. 

An indictment which charges that defendant vot¬ 
ed more than once at an election by casting two 
separate and distinct ballots which were accepted 
by the election officers sufficiently charges the of¬ 
fense of voting twice.®® It is sufficient to charge 
that accused voted twice, once in each of two pre¬ 
cincts or wards in which the election was held.®® 
The indictment need not allege that accused was a 
qualified voter.®® Where this offense is a felony, 
it is no objection to the indictment that it also 
charges accused with a misdemeanor in voting in an 
election district in which he did not reside.®^ 
Where the statute denounces the double offense of 
voting more than once and of putting in more than 
one ballot, care should be taken to describe the par¬ 
ticular offense sought to be charged.®® 

Places of voting. The offense committed by one 
who having voted in one town, ward, or district, 
shall vote in another town, ward, or district, as 
defined by the statute is a local offense,®® and the 
indictment for this offense must allege the places 
at which the two votings took place with legal cer¬ 
tainty.®^ 

§ 342. - For Violation of Registration 

Laws 

An Indictment for violation of registration laws, 
whether against the registration officers, the persons who 
register illegally, or third persons, must set forth the acts 
done by the accused and show wherein the law was vio¬ 
lated. 

An indictment or information for entering names 


46. La.—State v. Schwartz, 68 So. 

608, 137 La. 277, 281. 

20 C.J. p 290 note 52. 

47- Ill.—People v. Walker, 179 Ill. 
App. 455—^People v. Becker, 179 
IlLApp. 446. 

4a Ala.—Carter v. State, 55 Ala. 
181. 

49. Tex.—Gallagher v. State, 10 Tex. 
App. 469. 

20 C.J. p 290 note 55. 

59i Me.—State v. Day, 74 Me. 220. 

51. Ind.—State v. Patterson, lo N. 
B. 289, 18 N.E. 270,, 116 Ind. 45. 

20 C.J. p 290 note 57. 

52. Tex.—^May v. State, 63 S.W. 
132, 43 Tex.Cr. 54. 

20 C.J. p 290 note 59. 


53- N.T.—^Hamilton v. People, 57 
Barb. 625. 

Tenn.—State v. Haynorth, 8 Sneed 
64. 

20 C.J. p 290 note 60. 

54. U.S.—U. S. V. Watkins, C.C.Or., 
6 P. 152, 7 Sawy. 85. 

20 C.J. p 290 note 61. 

55- U.S.—U. S. V. Doherty, D.C. 
Mass., 25 F. 28. 

N’.T.—^People v, Gagliardi, 111 N.T.S. 
395, 59 Misc. 652. 

5a Pa.—Commonwealth v. Briscoe, 
19 Pa.Dist 422, 

57. Ill.—^People V. O'Brien, 251 Ill. 
App. 314. 
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5a Tex.—Heller v. State, 1 S.W. 2d 
291, 108 Tex.Cr. 344. 

20 C.J. p 290 note 65. 

60- Mo.—State v. Bailey, 21 Mo. 
484. 

61- Minn.—State v. Davis, 22 Minn. 
423—State v. Welch, 21 Minn. 22. 

62- Mo.—State v. Miller, 33 S.W. 
1149, 132 Mo. 297. 
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6a R.I.—State v. Fitzpatrick, 4 R.L 
269. 

64. R.L—State v- Fitzpatrick, su¬ 
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on the registration book at a time and place not au¬ 
thorized by law need not allege any criminal in¬ 
tent,although in some jurisdictions such an alle¬ 
gation is necessary to authorize conviction of a 
felony.®® An indictment or information which 
charges substantially in the language of the stat¬ 
ute that accused as registration officer unlawfully 
and feloniously registered the name of a person 
as a voter who did not appear in person and was 
not present, and did not give his name, occupation, 
and place of residence as the statute directs, suffi¬ 
ciently charges the culpable intent with which the 
act was done.®*^ Various indictments have been 
held not demurrable,®® or not uncertain or repug¬ 
nant.®® 

An indictment for unlawfully procuring or advis¬ 
ing one to register must set forth the acts done by 
accused with intent to effect a fraudulent registra¬ 
tion,7® and must show that the registration was 
made pursuant to some law;*^! but it need not set 
forth the particular words of the advice or method 
of procurement employed,^^ and an allegation that 
the false registration was made with intent to vote 
at a general election is not necessary, where such 
intent is not a part of the defined statutory of- 
fense.7® Advising an- officer of registration to do 
an unauthorized act is a substantive and not an ac¬ 
cessorial offense, and the indictment should al¬ 
lege what specific offense the officer of registration 
had committed and that defendant advised and pro¬ 
cured him to do it.^^ 

Where the registration laws differ in different 
parts of the state, an indictment under the federal 
statute for fraudulent registration or for procur¬ 
ing such registration must specify the election dis¬ 
trict in which the registration was effected.*^® 


Where it is charged that accused to secure regis¬ 
tration for a person named wrote his name in the 
registration book, it will be inferred that the per¬ 
son whose name was so inserted was a real and 
not-a fictitious person.*^® Under a statute which re¬ 
quires the registration officer to make and publish 
lists of the names of persons stricken from the reg¬ 
istry of qualified voters, an indictment charging that 
the officer published in such list the names of quali¬ 
fied voters not stricken from the registry need not 
allege the names so wrongfully placed on the list.77 
An indictment or information for omitting the name 
of a person from the check list must aver that ac¬ 
cused knew of such person’s right to vote.*^® 

Against persons who registered illegally. An in¬ 
dictment or information for illegal registration 
must state the facts showing that accused was not 
entitled to registration.^® Where it is charged that 
the registration of accused was fraudulent, the in¬ 
dictment must point out in what the fraud consist¬ 
ed.®® Where the charge against accused is that he 
falsely stated his place of residence, it must be 
averred that the statement was made to the inspec¬ 
tors of election at the time of registration.®i An 
indictment charging one with fraudulent registra¬ 
tion in a precinct of which he was not a resident 
need not allege that he was sworn when he made 
application for registration and before answeririg 
the necessary questions.®^ In some jurisdictions an 
indictment for registering or attempting to register 
under an assumed name must allege that such reg¬ 
istration was feloniously done.®® An indictment 
charging accused with registering unlawfully and 
knowingly in two election districts, naming them, 
is sufficiently specific to advise him of the charge 
he is to meet.®4 Where the indictment is defective 
in substance, it cannot be aided by amendment.®® 


65. Kan.—state v. Bush, 25 P. 614, 
45 Kan. 138. 

66- Puerto Blco.—^People v. Menen- 
dez, 19 Puerto Rico 79. 
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47 Kan. 201, 13 L.R.A. 607. 

68. Md.—Simond v. State, 95 A. 1073, 
127 Md. 29. 
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58 F. 558—U. S. v. McCabe, C.C. 
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71- Ariz.—State v. Plnyan, 149 P. 
316, 17 Ariz. 123. 
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68 F. 558. 


73. N.J.—State v. Nugent, 71 A. 484, 
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§ 343. -For Giving or Accepting Bribes 

a. Giving bribe 

b. Accepting bribe 

a. Giving Bribe 

An Indictment for giving a bribe to a voter which 
foliows the words of the statute creating the offense and 
aiso recites the time, place, manner and occasion of the 
act is generally sufficient; but an indictment for bribing 
an election officer should show knowledge of his official 
position and an intent to influence his acts therein. 

An indictment for bribing a voter which charges 
that the person bribed is a legally qualified voter, 
that the election was duly and legally held, that ac¬ 
cused bribed such voter by giving him a stated con¬ 
sideration, that he was thereby influenced and voted 
for a certain candidate to fill a designated office, is 
sufficient.^® An indictment which follows the words 
of the statute creating and defining the offense of 
bribery and also recites the time, place, manner, 
and occasion of committing the alleged crime, is 
safficient.®7 In an indictment for bribing a quali¬ 
fied voter to refrain from voting an allegation that 
the voter claimed a right to vote at the election is 
not equivalent to an allegation that he was a qual¬ 
ified voter.®® An averment in an indictment for 
bribery that an election was held in a certain pre¬ 
cinct on the day prescribed for holding such elec¬ 
tion is sufficient, it being presumed that the election 
was legal,®® but whether this presumption applies 
where the bribe is charged to have been given to 
influence voters at a primary election seems to be 
unsettled,®® although if the indictment charges that 
the primary had been regularly called by the au¬ 
thorized representatives of a party for the purpose 
of nominating candidates, it will be sufficient with¬ 


out setting out each step taken by the authorities,®^ 
or alleging that such primary was held preliminary 
to any general election.®^ 

Under a statute which punishes any person who 
procures or advises any person to vote who has no 
lawful right to vote, an allegation that accused of¬ 
fered a person a certain sum to vote as a gift, bribe, 
and reward is equivalent to an allegation that ac¬ 
cused counseled and advised him to vote.®® It need 
not be alleged that the vote sought to be influenced 
was to be cast for a candidate rather than for a 
ticket;®^ but an allegation in an indictment for brib¬ 
ing a qualified voter, that accused bribed a certain 
named voter in an election by paying such voter a 
certain sum of money which he received and in 
consideration of which he voted as requested by 
accused, is not equivalent to an allegation that the 
party receiving the bribe was influenced thereby 
to vote for either a particular candidate or ticket 
of candidates.®® Also, where the offense denounced 
by the statute is that of giving money or other thing 
of value for the purpose of inducing a person to 
vote for or against a proposition, the language of 
the statute must be followed in the indictment.®® 
An allegation of a corrupt offer to give money is 
sufficient, without a further allegation that the mon¬ 
ey was of value.®*^ It is not necessary that the af¬ 
fidavit and information give the names of the can¬ 
didates and the purpose o-f the election.®® Neither 
need it be alleged that the person to whom money 
was given to induce him to vote did in fact vote.®® 
Although the offense is criminal, yet in deter¬ 
mining the sufficiency of the indictment the courts 
will construe the statute liberally, if the legisla¬ 
ture has directed that it shall be so construed.^ 


86. Ky.—Commonwealth v. Root, 29 
S.W. 361, 96 Ky. 533, 16 Ky.L. 491 
—Commonwealth v. Selby, 9 S.W. 
819, 87 Ky. 594, 10 Ky.L. 621. 
Porchaso of one’s influence 
Under a statute providing for the 
punishment of any person who shall 
bribe another, an indictment for 
bribery charging that defendant 
bribed B by paying him a certain 
sum of money “for the purpose of 
buying his influence with the Demo¬ 
cratic challengers and election offl- 
cers” at a certain election “and for 
the purpose of bribing the said chal¬ 
lengers and election officers for the 
purpose of procuring and influencing 
votes** at such election is good under 
the statute, it being further provid¬ 
ed by statute that “whoever shall re¬ 
ceive money or other thing of value 
to be used for the purpose of pro¬ 
curing or influencing a vote or votes 
shall be deemed to have been bribed;*’ 
and such indictment is also good at 
common law, the intention of defend¬ 


ant according to averment being to 
Influence B to corrupt the election 
officers.—Commonwealth v. Headley, 
64 S.W. 744, 111 Ky. 815, 23 Ky.L. 
1104, 56 L,R.A. 709. 
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104 Ga. 736. 

20 O.J. p 292 note 93. 

8a U.S.—U. S. V. Hendric, D.C.Or., 
26 P.Cas.No.16,347, 2 Sawy. 479. 

89. U.S.—U. S. V. Johnson, D.C.Or., 
26 P.Cas.No.15,488, 2 Sawy. 482. 

20 C.J. p 292 note 95. 

90. Del.—State v. Short, 80 A. 631, 
23 Del. 408. 

20 C.J. p 292 note 96. 

91. Ind.—State v. Paris, 101 N.E. 
497, 179 Ind. 446. 

ga Ind,—State V. Paris, supra. 

93. y.S.—U. S. V. Hendrle, D.C.Or., 
26 F.Cas.No.15,346, 2 Sawy. 476— 
U. S. V. O’Neill, D.C.Or., 27 F.Cas. 
No.15,949, 2 Sawy. 481. 

20 C.J. p 293 note 99. 

458 


94. Ind.—State v. Downs, 47 N.E. 
670, 148 Ind. 324. 

Ky.—Commonwealth v. Steele, 29 S. 

W. 855, 97 Ky. 27, 16 Ky.L. 700. 

20 C.J. p 293 note 1. 

9a Ky.—Commonwealth v. Steele, 
29 S.W. 856, 97 Ky. 27, 16 Ky.L. 
700. 

20 L.J. p 293 note 2. 

9a Ind.—State v. Eldridge, 116 N.E. 

421, 186 Ind. 330. 

20 C.J. p 293 note 3. 

97. Ind.—State v. Downs, 47 N.E. 
670, 148 Ind. 324. 

9a Ind.—Baum v. State, 61 N.E. 672, 
157 Ind. 282, 55 L.R.A. 250. 

99. Ind.—State v. McCrocklin, 116 
N.B. 929, 186 Ind. 277. 

20 C.J. p 293 note 6. 

1. Ky.—Commonwealth v. Headley, 
64 S.W. 744, 111 Ky, 815, 23 Ky.L. 
1104, 56 L.R.A. 769. 
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Bribery of election officer. An information for 
the crime of offering^ a bribe to an election judge 
must allege knowledge on the part of accused of 
the official character of the person to whom the 
bribe was offered, that something of value was of¬ 
fered or promised, naming it, and that it was of¬ 
fered with intent to influence his official action.2 
Under a statute which provides that if the chair¬ 
man of the county central committee of either of 
the two leading political parties shall designate a 
member of such party as judge he shall be ap¬ 
pointed, in a prosecution for attempting to bribe one 
who “had theretofore been designated as one of the 
election board,” the information is defective where 
it fails to state by whom the alleged election judge 
had been desig^nated for appointment or under or by 
what authority such designation had been made 3 

b. Accepting Bribe 

An Indictment for vote selling Is generally sufficient If 
direct and certain as to the person receiving the con¬ 
sideration, the offense charged, and the place of com¬ 
mission, and It is not necessary to charge that accused 
did in 'fact vote for the person for whom he agreed to 
vote. 

An indictment against a person for accepting a 
bribe for his vote at an election which shows that 
an election was held, who received the bribe, the 
person who gave it, the’ purpose for which it was 
given, and that in consideration of the bribe the 
vote of accused was cast for a certain person who 
was a candidate for an office named is sufficient.^ 
So too an indictment for vote selling which is di¬ 
rect and certain as to the persons who received the 
consideration, the offense charged, and the place of 
commission has been held sufficient in the absence 
of demurrer to sustain a conviction although it does 
not allege who gave the bribe.® It ii not essential 
that an indictment for accepting a bribe should 
charge that accused did in fact vote for the persons 
he agreed to vote for in consideration of the bribe 
but it is essential that the indictment charge that 
the bribe was given and received for the purpose 
of inducing a person to vote or refrain from vot¬ 
ing,7 and, if received for the purpose of inducing 


him to vote on a proposition, that the purpose was 
to induce him to vote for or against the proposi- 
tion.S 

§ 344. -For Intimidation or Interference 

An Indictment charging intimidation or Interference 
should set forth the acts of the accused, and in case the 
offense was directed against election ohicers should al¬ 
lege scienter. 

An indictment designed to charge an offense for 
unlawfully preventing a qualified voter from exer¬ 
cising the right of suffrage should charge the of¬ 
fender with interfering at an election with a voter 
qualified to vote and offering to vote.^ It is not 
necessary to set out the facts on which depends the 
right of the person interfered with to vote.^0 js 
necessary, however, to set forth the acts of the ac¬ 
cused and the method of the hindering and interfer¬ 
ence.^^ So also an affidavit on which an informa¬ 
tion under a statute for causing a breach of the 
peace at a voting place at a general public elec¬ 
tion is issued which fails to state the means used 
to disturb the election is insufficient;^^ and in such 
case the affidavit and information based thereon are 
insufficient to support a conviction if they fail to 
state the voting box where the disturbance took 
place.i3 

In an indictment for a conspiracy to keep lawful 
voters from voting, it is not necessary to allege 
the names of the persons who being entitled to vote 
were to be prevented from the exercise of the elec¬ 
tive franchise by accused but an indictment for 
a conspiracy to intimidate a particular citizen of the 
United States for the purpose of preventing his free 
exercise of the right to vote must allege that the in¬ 
dividual sought to be intimidated was qualified to 
vote.i® An indictment for a conspiracy to prevent 
by force a citizen lawfully authorized to vote from 
giving his support and advocacy in a legal manner 
in favor of the election of a lawfully qualified per¬ 
son as a member of congress need not set out the 
acts of advocacy -and support which the conspiracy 
was formed to prevent.^®. An indictment under the 
statute for carrying weapons at the polls need not 
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25 F.Cas.No.15,226, 3 Woods 187. 
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allegfe that accused was not a sheriff, deputy sher¬ 
iff, or other arresting^ officer acting in the discharge 
of his duty who is excepted from the provisions of 
the statute, since if accused is such a person it is a 
matter of defense.^^ 

With election officers. Where the offense charged 
is the prevention of the canvass of votes, the spe¬ 
cific act constituting the prevention must be stat¬ 
ed and, if the offense consists in the ejectment 
of the election officers from the polls, a scienter 
must be expressly and particularly charged.^® 
Where it is made an offense by law to cause or at¬ 
tempt to cause any officer of election to violate his 
official duty, an information charging accused with 
causing or attempting to cause primary election offi¬ 
cers to close the polls during certain hours on the 
day of election by directing, commanding, counsel¬ 
ing and advising them to close the same is suffi¬ 
cient.^® An indictment for forcibly breaking up or 
preventing or attempting to prevent the legal hold¬ 
ing of an election must allege some element of 
force,and an indictment merely following the lan¬ 
guage of the statute in describing the offense is 

insufficient.22 

§ 345. -For Betting on Elections 

An Indictment for betting on an election must state 
the date and purpose of the election and must show that 
the accused would either gain or lose something of value 
on the result, but is sufficient if the charge is so stated 
that the accused may know what he is called on to an¬ 
swer. 

An indictment for betting on the result of an 
election must state the date^S and purpose^^ of the 
election; and it must show that accused would ei¬ 


ther gain or lose something of value on the result 
of the election.25 As in indictments for other of¬ 
fenses, the indictment will be sufficient if the 
charge is stated with such certainty that accused 
may know what he is called on to answer and the 
court may know how to render the proper judg¬ 
ment thereon.2« Thus it is sufficient to name the 
election day without stating that the law requires 
it to be held on that day;27 and according to some 
authorities it is not necessary to allege that an elec¬ 
tion was held.28 A charge that accused bet that 
a certain candidate would be elected to a certain of¬ 
fice at an election to be held at a certain time is 
not objectionable for failing to aver that an elec¬ 
tion for that office was about to be held.28 So too, 
while it is the usual and better practice to state the 
amount bet,2® the indictment may be good although 
the sum bet is not stated and, as shown infra § 
347, a variance between the sum bet and the amount 
stated will not necessarily vitiate the indictment. 
The fact that an indictment charges an offense ei¬ 
ther under the statute against betting on elections 
or under the statute against g^aming is no‘ground 
for quashing it on motion.82 
While it is better to allege with whom the bet 
was made,23 it is not necessary according to the 
weight of authority to state in express terms that 
the accused persons bet with each other,34 but it 
will be sufficient if such is obviously the fair intent 
and meaning of the charge.35 
It is not necessary to charge that defendant bet 
on the success of any particular candidate ;36 it is 
sufficient to charge the pendency of a lawful elec¬ 
tion for a particular year and that the bet was made 
on the result of that election ;37 but an indictment 
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Indictments for carrying* weapons 
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24. Ind.—Bellair v. State, 6 Blackf. 
104. 

20 G.J. p 294 note 29. 


25. Ind.—^Wagner v. State, 63 Ind. 
250. 

28. Pa.—Sherban v. Commonwealth, 
8 Watts 212, 34 Am.D. 460. 

27. Mo.—State v. Banfield, 22 Mo. 
461. 

28. Miss.—Cain v. State, 21 Miss. 
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for betting that a certain person would or would not 
be elected to a particular office must aver that he 
was a candidate for that office.^^ 

There is seemingly some authority to the effect 
that an indictment for betting on an election may 
be sufficient, although it alleges that the bet was 
made after the result of the election has been de¬ 
clared but it is difficult to reconcile this view 
with the established doctrine, stated supra § 328, 
that betting on an election after the result has been 
declared does not constitute a statutory offense. 
The correct rule would seem to be that it will be 
sufficient if the indictment charges that the bet was 
made before the result of the election was known.^^ 
An indictment for winning money on the result of 
an election is properly laid as of the day of elec- 
tion,4i but in such case the time must not be laid 
before election day as that would be an impossible 
date of winning.'*^ 

§ 346. -Other Offenses 

General rules are applicable In determining the suffi¬ 
ciency of the indictment In prosecutions for other of¬ 
fenses. 

In prosecutions for other offenses against the 
election laws besides those specifically treated su¬ 
pra §§ 340-345, the courts have applied the general 
rules stated supra § '339 in determining the suffi¬ 
ciency of the indictment.'^s Thus an indictment 
charging that th*e treasurer of a voluntary political 
committee willfully faile,d to file a statement of 
campaign contributions has been held sufficient to 
charge accused's knowledge of the contributions 
and of his duty to report them.44 An indictment 
for the illegal giving of official ballots for use at 
a certain primary election need not allege that the 
primary was held according to law.^5 Under a 
statute making it an offense to obtain or attempt to 


obtain by force, fraud, or other improper means 
possession of a ballot box while the voting was go¬ 
ing on or before the ballots were duly taken out and 
counted, an indictment which does not charge that 
the offense was committed while the voting was go¬ 
ing on or before the .ballots were taken out and 
counted is demurrable.^® 

Advancing money io pay poll tax. An indictment 
for the statutory offense of advancing money to 
another to be used to pay his poll tax, must charge 
that accused advanced it knowing it was to be so 
used.^7 

Circulating unsigned statement. To charge the 
statutory offense of publishing and circulating 
printed matter having reference to a candidate at 
a primary election, and not bearing on its face the 
name of the author thereof, the affidavit or indict¬ 
ment must allege that a primary election was held 
it must identify the particular primary election by 
designating by name the political party holding 
it;4® and it must set up facts showing that the pri¬ 
mary election was lawfully called and held by the 
properly constituted authorities.®® However, an in¬ 
formation for distributing anonymous circulars 
criticizing a candidate has been held not fatally de¬ 
fective for failure to state that an election was 
called or had at which the alleged circular was dis- 
tributed.®^ An indictment in the language of the 
statute is sufficient.®^ 

Defacing ballot. Under the express or implied 
provisions of some statutes it is necessary in an in¬ 
dictment for defacing a ballot either to state the 
facts showing that the election was one authorized 
by law, by stating the names of the officers holding 
the election, the persons voted for, and the offices to 
be filled at such election, or to allege that such elec¬ 
tion was authorized by law.®® 


Tenn.—State v. Cross, 2 Humphr. 
301. 

20 C.J. p 295 note 44. 

38. Ky.—Commonwealth v. Shouse, 
16 B.Mon. 325, 63 Am.D. 551. 

20 C.J. p 296 note 45. 

39. Ind.-rState v. Little, 6 Blackf. 
267. 

20 C.J. p 295 note 46. 

4a Miss.—Miller v. State, 33 Miss. 
356, 69 Am.D. 351. 

41. Ind.—Hizer v. State, 12 Ind. 
330, 332. 

20 C.J. p 295 note 49. 

4fl. Ind.—State v. Windell, 60 Ind. 
300. 

43, Pa.—Commonwealth v. Law¬ 
rence, 47 Dauph.Co. 398—Common¬ 
wealth V. Scallion, 33 Luz.Leg.Reg. 
209. 
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Indictment for fraudulently writ¬ 
ing in names in poll list in primary 
election.—^Kahoun v. State, 168 N.B. 
550, 33 Ohio App. 1. 

Held iiLSoAcleiLt 

Indictment charging that defend¬ 
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tain poll tax receipt.—^Beles v. 
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44. D.C.—^U. S. v. Burroughs, 66 F. 
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102, 290 U.S. 618, 78 L.Ed. 539, and 
affirmed in part 54 S.Ct. 287, 290 U. 
S. 534, 78 L.Bd. 484. 

4& Va.—^Xippas v. Commonwealth, 
126 S.B. 207, 141 Va. 497. 

46. Ky.—Commonwealth v. Middle- 
ton, 78 S.W.2d 26, 257 Ky. 354. 
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48. Miss.—Bhrkness v. State, 48 So. 
294, 96 Miss. 506. 

49b Miss.—State v. Harkness, 53 So. 
413, 97 Miss. 821. 

50. Miss.—Harkness v. State, 48 So. 
294, 95 Miss. 506, 63 So. 413, 97 
Miss. 821. 

51. Kan.—State v. Freeman, 65 P.2d 
362, 143 IfBXi, 315. 

5a Ala.—^Finley v. State, App., 181 
So. 123, certiorari denied 181 So. 
125. 

53. Wyo.—Babbitt v. State, 174 P. 
188, 26 Wyo. 27. 
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Forgery of election returns or certificates. An 
indictment charg-ing that accused was an accomplice 
to the willful alteration of primary election returns 
need not set forth extrinsic averments to explain 
terms which had been made clear by statements in 
the completed return embraced in the indictment^^ 
An indictment for forgery of election return cer¬ 
tificates need not allege the elements of common- 
law forgery^® or set out the certificates according to 
their tenor and it need not allege an intent to 
defraud,57 that the alterations were made without 
authority,58 the name of party intended to be de- 
frauded,58 or the validity of the certificates 
forged.50 

Making campaign contributions. An affidavit, in¬ 
dictment, or information, charging that defendants 
were the only officers of a named private corpora¬ 
tion, and that the corporation, through its officers, 
agents, and employees, contributed to a person 
named as treasurer of a public organization to pro¬ 
mote and influence the success of a principle, meas¬ 
ure, and proposition submitted to a vote at a pub¬ 
lic election, is sufficient to charge each and all of 
the accused persons with a violation of a statute 
prohibiting corporations from contributing money 
to influence votes in any election and making the 
corporate officers criminally liable for a violation.®^ 

§ 347. -Issues, Proof, and Variance 

Material allegations must be proved'as laid, but trivial 
variances between pleading and proof are not fatal. 

Whether or not the meeting at which one is ac¬ 
cused of illegal voting was legally organized is issu- 
aible.52 An indictment chaigi’ing accused with falsi¬ 
fying election returns and with falsely taking votes 
cast for one candidate and crediting them to anoth¬ 
er does not raise the issue of whether he knowingly 
permitted others to substitute ballots for those cast 


by the voters. 88 

Material allegations must be proved as laid.84 Al¬ 
legations which are merely surplusage need not be 
proved.85 In a prosecution for fraudulently vot¬ 
ing, the state need not affirmatively show knowledge 
by accused that he had no right to vote in the par¬ 
ticular precinct. 8 8 Under an indictment charging 
one with registering “knowingly in two election dis¬ 
tricts” it is unnecessary to prove any criminal in¬ 
tent but merely that the prohibited act was commit¬ 
ted by accused.87 In a prosecution for bribery at 
an election allegations of examinations, commit¬ 
ments, and holding to bail need not be proved in the 
absence of a plea in abatement denying them.88 To 
support a charge of false statement by an officer 
taking an affidavit for an absent voter’s ballot it is 
sufficient to allege and show that his certificate is 
false in any of its statements with respect to any 
of the required formalities.88 

In a prosecution for the offense of voting in two 
precincts any variance between the allegation and 
proof as to the places of voting will be fatal‘to a 
conviction.70 Where the charge is for betting on 
the result of an election^ a variance between the sum 
alleged to have been bet and that proved to have 
been bet is immaterial where the penalty for betting 
either sum is the same.7l So on the trial of an in¬ 
dictment for certifying to an improper certificate of 
election a trivial variation between the alleged orig¬ 
inal certificate of election and the one copied in the 
indictment is not fatal.72 'Where the charge is reg¬ 
istering under a false name, evidence that accused 
had made a simple mistake in the spelling of the 
name in one or two instances does not constitute a 
fatal variance between the allegation and the 
proof but where the information charges that 
accused signed the registers under a name stated, 
by writing on the books such name, and the proof 
shows that he did not sign such name at all, but 


54. Tex.—Covey v. State, 116 S.W. 
2d 741, 134 Tex.Cr. 600. 

SB. Ky.—Wallace v. Commonwealth, 
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56. Ky.—Wallace v. Commonwealth, 
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58. Ky.—Wallace v. Commonwealth, 
supra. 
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supra. 
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supra. 

01. Ind.—State v. Fairbanks, 115 N. 
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that the name was signed by one of the judges to 
the duplicate registration book, there is a fatal vari- 
ance.*^^ Where it is charged that accused, with the 
fraudulent intent to procure his name to be placed 
on the list of voters and to obtain permission to 
vote, gave false answers to the registration officers, 
and the proof is that his name was on the list of 
voters when he gave the false answers, the vari¬ 
ance is fatal.^® 

§ 348. Evidence 

As will be seen infra §§ 349-351, the general 
rules of evidence in criminal cases, which are treat¬ 
ed in Criminal Law §§ 530-926, are applied in pros¬ 
ecutions for violations of election laws. 

§ 349. -Presumptions and Burden of 

Proof 

Presumptions as to legality and performance of duty 
exist, and the prosecution has the burden of establishing 
the offense, although when Incriminating circumstances 
are shown the burden of explaining them is upon the ac¬ 
cused. 

As to unlawful acts which naturally affect the re¬ 
sult of an election, a criminal intent will be pre¬ 
sumed.*^® Where knowledge and willfulness are el¬ 
ements of the offense in the particular jurisdiction, 
however, the state must show that accused know¬ 
ingly and willfully committed the offense, in a pros¬ 
ecution for a false statement by a poll clerk of the 
results of the election,*^^ or in a prosecution for il¬ 
legal voting,^® and in the latter case the state must 
also show that accused voted at an election legally 
held.7® However, where accused is charged with 
carrying arms within the prohibited distance of a 
voting place on election day, the presumption is that 
the election was legal and the burden is on accused 
to show the contrary.®® On the trial of one charged 
with false swearing as to his residence for voting 
purposes, the burden is on the commonwealth to es¬ 
tablish the falsity of accused’s affidavit that he had 


resided in the state, county, and precinct for the 
periods required to vote.®i On the trial of a per¬ 
son indicted for voting at an election knowing him¬ 
self not to be a qualified voter when the only ques¬ 
tion is whether he had resided in the town where 
he voted six months next preceding the election, 
evidence that he had resided in another town until 
within seven months of the election does not put 
upon him the burden of showing that he had 
changed his residence but the burden of proof to 
support the indictment remains with the prosecu¬ 
tion;®® but in a prosecution for voting at an elec¬ 
tion without being a citizen of the United States, 
where it appears that accused is of foreign birth, 
the burden is upon him to show that he had become 
naturalized.®® In a prosecution for registering in 
a city in which accused did not reside, the burden 
of proving by affirmative testimony that he did-not 
live in the district and ward where he registered is 
on the commonwealth.®* 

Where an election officer is indicted for rejecting 
a vote the presumptions are in his favor.®® It will 
be presumed that an election officer performed his 
duty,®® but, where it appears that names of non¬ 
voters appeared in poll books in his handwriting, 
it is incumbent upon him to explain why.®? Where 
a number of voters testified that they voted a cer¬ 
tain ticket and the returns showed that a less num¬ 
ber of votes were counted and returned as the vote 
for such ticket, it is incumbent on the judges and 
officers of election to explain the discrepancy.®® 

§ 350. —Admissibility 

Competent and relevant evidence is admissible; and 
incompetent, Irrelevant, and immaterial evidence is ex¬ 
cluded. 

In accordance with general rules, in a prosecution 
for violation of election laws competent and rele¬ 
vant evidence will be admitted and incompetent, ir¬ 
relevant, and immaterial evidence will be exclud¬ 
ed.®® In a prosecution for illegal voting it is per- 
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missible to prove that accused’s father told him be¬ 
fore he voted that he was twenty-one years of 
age.90 In a prosecution for voting when not a 
citizen of the United States evidence that accused 
was advised by his friends that he had a right to 
vote is not admissible but in a prosecution for 
voting illegally evidence that accused was advised 
by persons learned in the law that he had a right to 
vote has been held admissible as tending to disprove 
criminal intent.^^ a prosecution for procuring a 
person to vote knowing him not to be qualified it is 
proper to admit in evidence the registry book;^^ 
it is also proper in such a case to prove that the 
man who registered was not the man who voted, 
regardless of whether or not defendant was pres¬ 
ent at the time of the registration and to prove 
that the alleged illegal voter actually voted.^5 jn 
a prosecution of election officers for removing names 
from the registry of voters for political purposes, 
evidence of political differences between accused 
and a voter whose name was removed is compe- 
tent,s® but immaterial questions are properly ex¬ 
cluded.® 7 Conduct and statements of election offi¬ 
cers refusing to permit accused to vote may be 
considered in determining his motive in a trial for 
forcible attempt to prevent the holding of an elec¬ 
tion.®^ On the trial of one charged with conceal¬ 
ing the registration lists from the public, evidence 
of the situation of the -election districts, their re¬ 
lation to the building in which the registry was made 
and the votes cast, the poll lists themselves as show¬ 
ing how the vote was made up, that unsuccessful at¬ 
tempts to obtain access to the registration lists were 
made, and the circumstances consequent upon such 
attempts are admissible.®® Testimony by one of 
the inspectors that an election was in fact held and 
a board, of inspectors that received votes was duly 
organized is competent evidence that an election 


was held.l In a prosecution for buying a vote, ev¬ 
idence of the payment of money to the voter sought 
to be debauched by an agent of accused is admissi¬ 
ble, even though the transaction occurred out of 
the presence of accused.® In a prosecution for 
fraudulent registration the testimony of any person 
having knowledge that there was a general regis¬ 
tration of voters at the time and place where ac¬ 
cused is alleged to have registered fraudulently is 
admissible to show where the offense was commit¬ 
ted.® The payment of money to achieve a false 
registration may be evidence that such money was 
paid for the purpose of depriving citizens of the 
right to vote or to have their vote or votes truly 
counted.^ On the trial of an indictment for a con¬ 
spiracy to violate the election laws the ballot box¬ 
es may be opened and the contents permitted to go 
to the jury as evidence and a window book kept 
by a properly accredited watcher of one of the po¬ 
litical parties may be admissible in evidence in con¬ 
nection with other evidence.® Where, in the trial 
of an indictment against the mayor and aldermen 
of a city for neglect in omitting to return certain 
votes to the governor and 'council where were cast 
in said city at an election for a member of congress, 
it appeared that after one certificate of the votes 
had been returned an error had been discovered 
therein and an amended certificate returned which 
had been rejected by the governor and council and 
retained by them unopened, it was held that such 
rejected certificate was admissible in evidence and 
should be taken from the secretary of state and 
opened by the court.*^ Upon the trial of one who 
was not an inspector of election, for putting ballots 
in the box, it is not permissible to prove that at the 
time he was acting as inspector instead of the per¬ 
son who had been appointed, and who had by pow¬ 
er of attorney appointed the prisoner to act in his 


wrenched knee in month precedlni: 
election and in latter part of month 
of election.—^People v. Kennedy, 69 
P.2d 224. 21 Cal.App.2d 185. 

(2) In a prosecution for violat¬ 
ing act prohibiting employers from 
making any deduction from an em¬ 
ployee’s wages because of absence 
for purpose of voting, evidence that 
the employer employed a large num¬ 
ber of men. all of whom would be 
entitled to time oft to vote If the 
particular employee was.—^People v. 
Chicago, M. & St. P. Ry. Co., 138 N. 
K. 155, 306 Ill. 486, 28 A.L.B. 610. 

9a Ala.—Carter v. State, 55 Ala. 
181. 

N.C.—State v. Boyett, 32 N.C. 336. 
evidence of other offenses see Crim¬ 
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place. ^ Evidence that money was seen to pass be¬ 
tween voters and those rendering illegal assistance 
is admissible in a prosecution of election judges for 
failing to record the names of voters receiving as¬ 
sistance.^ On a prosecution for carrying a pistol 
near the polls on an election day, it is competent 
for the sheriff to testify that in arresting accused 
he felt something on his person which he thought 
was a pistol.^0 Upon the trial of an indictment 
against one for corruptly securing his nomination 
for office, the statements of others connected with 
the history of the transaction leading up to the in¬ 
dictment of accused are admissible in connection 
with evidence as to his acts and statements as cir¬ 
cumstances from which to determine whether his 
conduct in reference thereto was indicative of guilt 
or innocence. . On the trial of election officers 
charged with the violation of their official duty at 
a primary election, the prosecution may prove that 
a former ballot shown to have been used was sim¬ 
ilar to the one used and voted at the primary.i^ 
Ballots are not rendered inadmissible in a criminal 
prosecution because they would not have been ad¬ 
missible in an election contest.i3 

In accordance with the rules stated in Criminal 
Law § 694 a, parol evidence of the record of a 
meeting at which accused is alleged to have voted 
illegally is not admissible to show that the meeting 
was not legally authorized, the record itself being 
the best evidence.!^ The record of the supervisors 
showing the appointment of accused as an election 
judge is the best evidence of the fact.^s Where 
it appears that the terms of a bet were indorsed on 
the envelope which held the stakes, parol evidence 
of the indorsement cannot be given without ac¬ 
counting for the envelope.^® Some courts hold that 
there is no good reason why voters should not be 
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9. Pa.—Commonwealth v. Alensky, 
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259, 21 Del. 401. 

13. Kan.—State v. Carr, 98 P.2d 393, 

151 Kan. 36. 

3bapse of time and want of identULca- 
tlen. 

Contention that ballots were im¬ 
properly admitted in evidence be¬ 
cause more than six months had 
elapsed since the election at which 
they were voted, and that the law 
required the county clerk to destroy 

29 O.J.S.--30 


permitted to testify in a criminal prosecution as to 
how they voted,^^ but that they will not be required 
to do so unless it becomes necessary.i^ Other 
courts reject such evidence on the ground of the 
policy of the law to safeguard the secrecy of the 
ballot.^® Some courts hold that the ballots them¬ 
selves are the best evidence and that such testimony 
is secondary and inadmissible, except where the 
ballots have been destroyed, lost, or so mutilated 
as to render them inadmissible.^^^ Error in receiv¬ 
ing testimony of certain voters as to how they vot¬ 
ed is not prejudicial where the ballots are subse¬ 
quently inspected and counted by the jury.21 

Documentary evidence. The poll lists when not 
certified by the proper officers are not competent 
evidence against one charged with illegal voting 
without extrinsic proof of their authenticity and 
correctness.22 In a prosecution against the officers 
of election for conspiring to count and return il¬ 
legal votes cast, the challengers^ book is admissible 
in evidence as a book of original entries truthfully 
made of the transactions as they occur nor is 
such book rendered inadmissible in evidence by the 
fact that the witness has an independent recollec¬ 
tion of the transactions therein referred to.^^ Ex¬ 
hibits showing the ballots cast at an election and 
those allegedly mutilated are admissible against 
election officials charged with mutilation of bal- 
lots.26 In a prosecution against one accused of 
registering more than once, the primary election 
registration book of each precinct in which accused 
was shown to have registered is admissible.26 

Opinion evidence. On a trial for vote selling, 
where a witness for the prosecution has testified 
that he heard a conversation between a third person 
and defendant as to voting, it is reversible error to 
permit him to, state what he thinks the inducement 

V. Barry, 

33 S.W. 400. 98 Ky. 394, 17 Ky.D. 
1018. 

Tex.—Carroll v. State, 61 S.W.2d 
1005, 124 Tex.Cr. 180. 

20. Mass.—Commonwealth v. Mc- 
Gurty, 14 N.B. 98. 145 Mass. 257. 

Neb.—Deeder v. State, 139 N.W. 228. 
92 Neb. 662. 

21. Md.—^Wagner v. State, 87 A. 407, 
119 Md. 559. 

22. Ala.—^Hunter v. State, 55 Ala. 
76. 

23. Md.—Owens v. State, 10 A. 210, 
302, 67 Md. 307. 

20 C.J. p 297 note 1. 

24. Md.—Owens v..State, supra. 

25. Okl.—Campion v. State,. 83 P.2d 
511, 56 Okl.Cr. 49. 

26. Fla.—^Palmer v. State,' 163 So. 
47, 120 Fla. 683. 


People, 


them, no election contest pending, 
and therefore they had no legal ex¬ 
istence, cannot be sustained, they 
being actually in existence; and it 
was no objection to the admissibility 
of the ballots that they were not 
properly preserved and that none of 
them were Identified by witnesses.— 
People V. Newsome, 125 N.B. 735, 
291 Ill. 11, affirming 214 llhApp. 146. 
1-L Mass.—Commonwealth v. Wal¬ 
lace, Thach.Cr. 592. 

15. Ill.—People V. Newsome, 214 Ill! 
App. 146, affirmed 125 N.B. 735. 
291 Ill. 11. 

16. Ind.—Frazee v. State, 58 Ind. 8. 

17. Pa.—Commonwealth v. Ryan, 1 
Wilcox 147. 

18. Pa.—Commonwealth v. McKay, 
3 Pa.Dist. & Co. 146, 36 Dauph.Co. 
99. 
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was and what accused was to do, instead of detail¬ 
ing the conversation.27 

5 351, -Weight and Sufiftciency 

The guilt of the accused must be proved beyond a 
reasonable doubt; but circumstantial evidence may be 
sufficient. 

The well known rule of criminal law that the ev¬ 
idence against accused must be such as to convince 
the jury of his guilt beyond a reasonable doubt, is 
applicable to prosecutions for violations of the elec¬ 
tion laws.?^ Indeed, where it is so provided by 
statute, a conviction cannot be had upon the uncor¬ 
roborated testimony of a single witness to such 
a statute will not be construed to mean that a con¬ 
viction cannot be had on circumstantial evidence .or 
that the corroborating facts may not be shown by 
circumstantial evidence positive and express 


proof may not be necessary.^^ In a prosecution for 
knowingly voting without being a qualified elector, 
it is sufficient to prove that accused admitted that 
he knew he was not qualified, without proving in 
what the disqualification consisted.32 On a trial for 
making a false certificate to the returns the certifi¬ 
cate itself is prima facie evidence that it was signed 
by the election officers who acted at the precinct in 
question.22 On the trial of an indictment for illegal 
voting the poll lists, when properly certified, are pri¬ 
ma facie evidence of the persons who voted at the 
election.24 In a prosecution of several persons ac¬ 
cused for attempted election fraud, whether testi¬ 
mony was ^sufficient as to any one of them should 
be determined in the light of his interest, purpose, 
and motive, or lack thereof, and all other material 
facts disclosed by the proof.35 A conviction for 
failure to require vouchers to be signed and sworn 


27. Ky.—Hensley v. Commonwealth, 
S S.W. 129, 10 Ky.L. 175. 

28. Ill.—People ex rel. Busch v. 
Kirgis, 11 N.B.2d 27, 292 Ill.App. 
310. 

20 C.J. p 298 note 14. 

Bvldenoe h^d snficlent 

(1) To authorize inference that de¬ 
fendant stamped ballot at each pre¬ 
cinct at which he obtained ballot. 
—^Baker v. Commonwealth, 42 S.W. 
2d 537, 240 Ky. 418—Commonwealth 
v. Bafcer, 36 S.W.2d 548, 237 Ky. 
380. 

(2) To show commission of of¬ 
fense charged by one or more elec¬ 
tion officials.—Commonwealth v. 
Cover, 126 A. 786, 281 Pa. 429, modi¬ 
fying 83 Pa.Super. 402. 

<31 To show that defendant was 
not guilty of forcible attempt to 
prevent holding of election.—Camp¬ 
bell V. Commonwealth, 50 S.W,2d 
929, 244 Ky. 328. 

<4) To warrant finding that the 
person personated by defendant was 
legally entitled to vote at the time 
and place.—People v. English, 201 P. 
145, 54 Cal.App. 90. 

Bvideaoe held insufficient 

(1) To establish olfense of false 
registration.—Commonwealth v. 
Haines, 196 A. 621, 130 Pa.Super. 196. 

(2) To prove that there was such 
an elector as the one named as hav¬ 
ing been falsely personated.—State 
V. Nolan, 68 S.W. 346, 168 Mo. 446, 90 
Am.S.B. 466—20 C.J. p 298 note 14 
[n]. 

Bvidenoe held to sustain partlonlar 
convietioiis 

(1) Attempted election fraud.— 
People V. O'Hara. 270 N.W. 298. 278 
Mich. 281. 

(2) Attempt to influence votes of 
employees at election.—^Vulcan Last 
Co. V. State, 217 N.W. 412, 194 Wis. 
636. 


<3) Conducting fraudulent election. 
—Commonwealth v. Kazman, 92 Pa. 
Super. 175. 

(4) False registration.—Common¬ 
wealth v. Middleton, 4 A.2d 533, 134 
Pa.Sup€r. 673—20 C.J. p 298 note 14 
[a], [c] (2). 

(5) Fraudulently changing or mu¬ 
tilating ballots. 

HI.—People V. Hrdlicka, 176 N.B. 808, 
344 Ill. 211. 

Ohio.—Nelson v. State. 180 N.B. 84, 
41 Ohio App. 174. 

Okl.—Campion v. State, 33 P.2d 611, 
56 OkLCr. 49. 

(6) Fraudulently writing names in 
poll books. 

Minn.—State v. Flaherty, 197 N.W. 
284, 158 Minn. 254. 

Ohio.—Kalhoun v. State, 168 N.B. 
550, 33 Ohio App. 1. 

<7) Illegal voting. 

Mo.—State v. Judge, 285 S.W. 718, 
315 Mo. 156. 

Pa.—Commonwealth v, Conrad, 18 
Lehigh Co.L.J. 346. 

20 C.J. p 298 note 14 [i]. 

<8) Intermingling, with ballots 
voted at special election, other bal¬ 
lots not legally received.-Worley v. 
State, 292 P. 1048, 49 Okl.Cr. 219. 

(9) . Of presiding judge of pre¬ 
cinct for aiding clerk in fraudulently 
writing names on poll books.—Ka- 
houn V. State, 168 N.B. 550, 33 Ohio 
App. 1. 

(10) Permitting nonregistered vot¬ 
ers to vote.—^Fox V. State, 101 S.W. 
2d 1110, 171 Tenn. 226. 

(11) Putting fraudulent ballots 
into ballot box.—State v. Lyons, 175 
N.W. 689, 144 Minn. 348. 

(12) Removing ballots from coun¬ 
ty clerk's custody and altering bal¬ 
lots.—^People V. Kennedy, 69 P.2d 224, 

21 Cal.App.2d 185. 

(13) Under Corrupt Practice Act.— 
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Duvall V. State, 166 N.B. 603, 92 Ind. 
App. 134, transfer denied In re Pe¬ 
tition to Transfer Appeals 174 N.B. 
812, 202 Ind. 365, 

(14) Under statute penalizing offi¬ 
cers receiving illegal votes or hinder¬ 
ing an election.—State v. Carr, 98 P. 
2d 3d3, 151 Kan. 36. 

(15) Willful fraud in the conduct 
of an election.—Commonwealth v. 
Sylvanus, 77 Pa. Super. 410. 

Held not to sustain particular oon- 
vlctloxis 

(1) Illegal voting.—Heller v. State, 
1 S.W.2d 291, 108 Tex.Cr. 344—20 
C.J. p 298 note 14 [i]. 

(2) Instigating another to vote 
illegally.—^West v. State, 116 S.W. 
2d 723, 134 Tcx.Cr. 574. 

(3) Lending money to pay poll tax. 
—^Naranjo v. State, 16 S.W.2d 818, 
112 Tex.Cr. 329. 

' (4) Offering bribe to election 
Judge.—^Allen v. State, 72 P.2d 616, 
63 Okl. Cr. 16. 

(5) Permitting another to vote 
without payment of poll tax.—^Fox v. 
State, 101 S.W.2d 1110, 171 Tenn. 226. 

29w Ky.—^Newsom v. Commonwealth, 
176 S.W. 192, 164 Ky. 776. 

20 C.J. p 299 note 15. 

30. Ky.—Commonwealth v. Rob¬ 
erts, 140 S.W. 313, 145 Ky. 290. 

31. Ky.—Commonwealth v. Baker, 
35 S.W.2d 648, 237 Ky. 380. 

3^1 Iowa.—State v. Douglass, 7 Iowa 
413. 

33. Ky.—Commonwealth v. O'Hara, 
33 S.W. 412, 17 Ky.L. 1030. 

34. Ala.—^Hunter v. State, 55 Ala. 
76—^Wilson v. State. 52 Ala. 299. 

3&. Mich.—People v. O’Hara, 270 N. 
W. 298, 278 Mich. 281. • 
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to in case of voters not on the registry list cannot 
be had on evidence of failure to return them to the 
prothonotary^s ofEce.36 ^ conviction on an indict¬ 
ment for using for the purpose of registering a vot¬ 
er a naturalization certificate knowing the same to 
have been unlawfully issued is not sustained by 
proof that accused knew that the certificate had 
been issued without his presence in court and with¬ 
out any oath being taken by him.37 Where an in¬ 
dictment in general terms negatives the fact that 
accused was a qualified voter, but omits to allege 
what it was that disqualified him from voting, a 
conviction for illegal voting cannot be sustained by 
evidence that he had, prior to the election in ques¬ 
tion at which he voted, made a bet on the result. 

One indicted for the felony of knowingly casting 
more than one vote at a municipal election may be 
convicted upon sufficient proof of an attempt to cast 
more than one vote, which is a misdemeanor under 
the statute.^® An allegation that a meeting of the 
inhabitants of a certain town was duly held is 
proved by evidence that a meeting of the inhab¬ 
itants of that town who were qualified to vote was 
duly held.^® 

An indictment for. betting on the result of an 
election which charges that the bet was made be¬ 
fore the election was held is sustained by proof that 
the bet was made afterward, but before the result 
was known.^1 

§ 352. Trial 

General rules as to questions of law and fact, in¬ 
structions, and verdict apply. 


Questions of fact are for the jury,^^ and ques¬ 
tions of law for the court.^® Thus, in a proper 
case, it is for the jury to determine whether an in¬ 
ference of guilt rising from the circumstances was 
overcome,^^ and whether the circumstances ex¬ 
clude every reasonable hypothesis of defendant's 
innocence.^® 

In the instructions to the jury, it is necessary 
and sufficient for the court to state correctly the 
law applicable to the case.**® Thus, in a prosecu¬ 
tion of an election officer for an offense related 
to breach or violation of his duties as such, the 
court should fully instruct the jury as to the duties 
of such officer and in a prosecution for repeated 
voting the instructions should authorize the jury 
to infer that accused stamped a ballot which he re¬ 
ceived, took into the voting booth, and had de¬ 
posited in the ballot box.^s 

Where there is an entire absence of proof of 
one or more elements of the crime, a verdict for 
accused is properly directed,^® but a demurrer to 
the evidence will be overruled where there is sub¬ 
stantial evidence tending to show that accused 
committed the crime charged.^® In a prosecution 
of an election officer for changing, altering, or un¬ 
lawfully destroying ballots it is not necessary to 
a conviction that the jury find the particular num¬ 
ber of ballots so changed.Where the statute 
fixes a time of ineligibility of one convicted to hold 
office, the jury has no power to add or detract 
from that period.®^ 


.aOi Pa.—Commonwealth v. Brangan, 
10 Pa.Dist. 760. 

37. TJ-S.—U. S. V. Burley, C.C.N.T., 
24 F.Cas.No.14,686, 1 Blatchf. 91. 

38. N.T.—^People v. Standish, 6 
Park.Cr. 111. 

39. Mo.—State v. Rya,n, 60 Mo.App. 
487. 

40. Mass.—Commonwealth v. Shaw, 
7 Mete. 62. 

41. Miss.—Gamble v. State, 85 Miss. 

222 . 

4fl. Mass.—Commonwealth v. Ballou, 
186 N.K 494, 283 Mass. 304. 

20 C.J. p 299 note 26. 

43. Mo.—State v. Hardelein, 70 S.W. 
130. 169 Mo. 579. 

20 C.J. P 299 note 27. 

44. Ohio.—^Kahoun v. State, 168 N.B. 
550, 33 Ohio App. 1. 

45-* Ky.—^Wallace v. Commonwealth, 
18 S.W.2d 290, 229 Ky. 776. 

46. Ill.—People V. Hrdlicka, 176 N. 

E. 308, 344 Ill. 211. * 

Ky.—Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 


Mo.—State v. Judge, 285 S.W. 718, 
315 Mo. 166. 

Pa.—Commonwealth v. Alensky, 179 
A. 768, 118 Pa.Super. 106. 

20 C.J. p 299 note 28. 

Instmotlons held erroneous 

(1) Instruction defining the words 
“intentionally” and “willfully.”—^Peo¬ 
ple V. Luft, 183 N.T.S. 514, 192 App. 
Div. 713--People v. Lilymeld, 183 
N.Y.S. 517, 192 App.Div. 719—People 
V. Brinkman, 184 N.Y.S. 356, 193 
App.Div. 691, 39 N.Y.Cr. 21. 

(2) Instruction on elements neces¬ 

sary to warrant conviction.—Miller 
V. State, 181 N.E. 890, 126 Ohio St. 
416—20 C.J. p 299 note 28 [a]. 

(3) Instruction on question of one’s 
residence for voting purposes.—West 
V. State, 116 S.W.2d’ 723, 134 Tex.Cr. 
674. 

mstroctlon held inadequate to en¬ 
able jury to determine parties guilty 
of irregularity in returns.—Common¬ 
wealth V. Cover, 126 A. 786, 281 Pa. 
429. 

47. N.Y.—People v. Lilymeld, 183 N. 
Y.S. 617, 192 App.Div. 719. 
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Pa.—Commonwealth v. Cover, 126 A. 
786, 281 Pa. 429, modifying on 
other grounds 83 Pa. Super. 402. 

48. Ky.—Commonwealth v. Baker, 
36 S.W.2d 648, 237 Ky. 380. 

49. Ky.—Commonwealth v. Jewell, 
59 S.W.2d 665, 248 Ky. 630—Com¬ 
monwealth V. Brown, 93 S.W. 60$, 
123 Ky. 15, 29 Ky.L. 434. 

20 C.J. p 299 note 29. 

Sa Mo.—State v. Judge, 285 S.W. 
718, 316 Mo. 156. 

Evidence held to raise Jury question, 
Ky.—^Wallace v. Commonwealth, 18 
S.W.2d 290, 229 Ky. 776. 

Mich.—People v. O’Hara, 270 N.W. 
298, 278 Mich. 281. 

Pa.—Commonwealth v. Cover, 126 A. 
786, 281 Pa. 429—Commonwealth 
V. De Basi, 189 A. 531, 126 Pa. 
Super. 622. 

51. U.S.—U. S. V. Carpenter, C.C. 
Tenn., 41 F. 330. 

52. Ind.—Duvall v. Stat.e, 166 N.E. 
603, 92 Ind.App. 134, transfer de¬ 
nied, see In re Petition to Trans¬ 
fer Appeals 174 N.E. 812, 202 Ind. 
365. 



§ 353 

§ 353. Sentence and Punishment 

Assessment of punishment within the statutory limits 
is proper; and a provision for ineligibility for office in¬ 
cluded in the sentence may be regarded as surplusage 
where the statute provides such ineligibility. 

The punishment to be infticted for offenses 
against the election laws is regulated entirely by 
statute, and a verdict or judgment assessing the 
punishment within the limits fixed by the control¬ 
ling statute is proper.53 Where the statute provides 
that a person convicted shall be ineligible to hold 
ofl&ce for a stated period, a judgment of fine and 
imprisonment is not contrary to law because in¬ 
cluding a provision for ineligibility to office, which 
may be treated as surplusage.54 A statute provid¬ 
ing that any candidate violating the primary elec¬ 
tion law shall forfeit any nomination he may have 
received does not apply to the selection of a party 
committeeman at a primary election. 5 5 

§ 354- Review 

While habeas corpus may issue where unconstitution- 
ality Is claimed, errors not going to the jurisdiction are 
revlewable by writ of error, and a verdict of guilty al¬ 
legedly not sustained by the evidence will be set aside 
only where there is no substantial evidence to support it. 

The supreme court of the United States has ju¬ 
risdiction to issue a writ of habeas corpus to in¬ 
quire as to the imprisonment of an officer of elec¬ 
tion convicted for a violation of an election law 
where it is claimed that the law is unconstitution- 
al,53 but it has been held that errors of the trial 
court not going to its jurisdiction can be reviewed 
only by writ of error.57 A verdict of guilty of 
fraudulent voting will be set aside by an appellate 
court on the ground that it is not sustained by the 


29 C.J.S. 

evidence only when there is no substantial evidence 
to support it.58 

§ 355. Penalties and Actions Therefor 

Penaiti'es for the violation of election laws may under 
some statutes be recovered in a civil action, In which the 
rules of civil procedure are applicable. 

Under some statutes a penalty, recoverable in a 
civil action, is imposed on election officers for 
neglect of duty or misconduct3 on one voting 
without proper qualifications on a candidate 
who gives any money, property, or reward to elec¬ 
tors in order to be elected or on any person who 
buys the vote of an elector.®^ Debt is a proper 
form of action for the recovery of such a penal- 
ty.®3 Some statutes provide for an action to be 
brought in the name of the state on the relation of 
the voter in whose favor the liability is created.®^ 
An action to oust accused from an office for crim¬ 
inal misconduct in a primary campaign is an action' 
to enforce a penalty or forfeiture under some stat¬ 
utes.®® Facts which must be proved to maintain 
the action ought to be alleged in the complaint *or 
declaration;®® but it is sufficient if the charge 
against accused-is in the language of the statute 
creating the penalty declared for, or else in words 
of equivalent import.®^ Where a charge of crime 
is involved accused is presumed to be innocent as 
in criminal cases;®® but the facts in issue need be 
proved only by a preponderance of the evidence.®^ 
Evidence sufficient to be submitted to the jury 
should be so submitted.70 

§ 356. Other Proceedings 

Under various statutes provision Is made for a 
judicial audit of accounts, for a special proceeding or in- 
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53. Mo.—State v. Judge, 286 S.W. 
718, 315 Mo. 156. 

20 C.J. p 300 note 31. 

Penalty recoverable by action see 
infra § 355. 

I 

54. Ind.—Duvall v. State, 166 N.E. 
603, 92 Ind.App. 134, transfer de¬ 
nied In re Petition to Transfer 
Appeals 174 N.E. 812, 202 Ind. 365. 

55. Pla.—State ex rel. Landis v. 
Pryor, 151 So. 392, 113 Pla. 105. 

5G- U.S.—Ex parte Clarke, 100 U.S. 
399, 25 L.Ed. 715—^Ex parte Sie- 
bold, 100 U.S. 371, 26 L.Ed. 717. 
Jurisdiction of: 

Federal courts to grant writs of 
habeas corpus generally see the 
C.J.S. title Habeas Corpus §§ 62- 
69, also 29 C.J. p 124 note 71 et 
- seg. 

United States supreme court to 
issue writs of habeas corpus see 
the C.J.S. title Federal Courts § 


196, also 25 C.J. p 861 notes 3- 

6 . 

57. U.S.—Ex parte Clarke, Ohio, 100 
U.S, 399, 25 L.Ed. 715—^Ex parte 
Siebold, Md., 100 U.S. 371, 25 L.Ed. 
717. 

5& Mo.—State v. Scott, 113 S.W. 
1069, 214 Mo. 257. 

59. Ark.—^Kirkpatrick v. Stewart, 19 
Ark. 695. 

N.T.—^Brooklyn v. Scholes, 31 Hun 

110 . 

20 C.J. p 300 note 36. 

Actions for damages against: 
Election officers see supra § 64. 
Registration officers see supra § 45. 

00. Ill.—Carle v. People, 12 Ill. 286. 

61. N.C.—Epps V. Smith, 28 S.E. 369, 
121 N.C. 157. 

62. Ind.—Spurlin v. State, 60 N.E. 
777, 20 Ind.App. 342. 

1 C.J. p 961 note 69 [a], 
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Penalty for bribing elector 
Ind.—State v. Schoonover, 35 N.E. 
119, 135 Ind. 626, 21 L.R.A. 767. 

63. Ark.—Kirkpatrick v. Stewart, 19 
Ark. 695. 

Ill.—Carle v. People, 12 Ill. 285. 

64. Ind.—Spurlin v. State, 50 N.E. 
777, 20 Ind.App. 342. 

65. Wis.—State v. Markham, 155 N. 
W. 917, 162 Wls. 55. 

6^ U.S.—^McKay v. Campbell, C.C. 
La., 16 P.Cas.No.8,839, 2 Abb. 120, 1 
Sawy. 374. 

20 C.J. p 300 note 43. 

67- Ark.—^Kirkpatrick v. Stewart, 19 
Ark. 695. 

20 C.J. p 300 note 44. 
ea. Ind.—Spurlin v. State, 60 N.E. 
777, 20 Ind.App. 342. 

69, Ind.—Spurlin v. State, supra. 

70. N.a—Epps V. Smith, 28 S.E. 369, 
121 N.C. 157. 

20 C.J. p 301 note 49. 
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quest to determine whether the election laws have been 
violated, and for contempt proceedings. 

In one jurisdiction the statute requiring a can¬ 
didate fbr office to file an account of his expenses 
provides that on the presentation of a petition of 
a certain number of electors the court shall audit 
the account, that if it shall decide that the account 
is false in any substantial manner, the costs of the 
audit shall be paid by the accountant, but other¬ 
wise by the petitioners, and that if it shall decide 
that there has been any violation of the act, it 
shall certify its decision to the proper prosecut¬ 
ing official, and that the latter shall institute crim¬ 
inal proceedings, and a number of proceedings have 
been instituted under this provision.^! The legis¬ 
lation, being remedial, is to be given a liberal con- 
struction.72 The scope of the audit is broad and 
a wider latitude is allowed in the investigation than 
would be permissible in-a criminal prosecution.^^ 
Where the court is not in session, the filing of a 
petition for audit with the clerk of court is a suf¬ 
ficient presentation of the petition to give the court 
jurisdiction over it.*^^ In a county where there are 
two judges, the additional law judge is qualified to 
try a contest growing out of the accounts of the 
■election expenses of the president judge.75 While 
the statutory provisions should not be relaxed 
where the evidence indicates fraud or corruption,76 
the petition may be dismissed on a showing that the 
violations were merely technical.'^^ 

Under some statutes an elector may by verified 
petition apply to the governor or other specified of- 
■cials for leave to bring a special proceeding to de¬ 
termine whether there has been a violation of the 
Corrupt Practices Act. Where no summons and 
complaint has been served such special proceed¬ 
ing is not commenced, and cannot ^ dismissed by 
the court even though the governor had appointed 


§ 356 

counsel to conduct the proceeding.'^s The judg¬ 
ment in such a proceeding is one in the nature of 
ouster, and therefore the right to enter complaint 
would expire with accused's term of office.^^ The 
proceeding is entirely statutory, and no one can 
complain if the statute is followed.^® The pro¬ 
ceeding should be conducted with all reasonable 
speed and expedition, and what constitutes rea¬ 
sonable speed affid expedition is vested in adminis¬ 
trative officers.81 

A statute permitting any person to institute be¬ 
fore a district court a complaint alleging reason¬ 
able ground to believe that the election laws have 
been violated, and providing that such court or 
justice may at once hold an inquest to inquire in¬ 
to such alleged violation of law, is intended to give 
to the district court judges power to hold an elec¬ 
tion inquest when public interest seems so to re¬ 
quire,* but to leave it to their discretion as judicial 
officers whether to hold such inquest,^^ and the 
utmost relief which an appellate court can give to 
a petitioner is to require a justice to exercise his 
discretion whether he will hold an inquest.^S ^ 
letter by the clerk of court, never filed nor made 
a matter of record in court, cannot be said to be 
ruling of law constituting the sole basis of the 
judge's decision, or proof that he did not deny the 
inquest on discretionary grounds, so as to authorize 
appellate intervention to secure an exercise of the 
court's discretion.S4 

A statute authorizing, among other things, the 
state superintendent of elections for the metro¬ 
politan elections district to subpoena and examine 
persons regarding suspected cases of illegal regis¬ 
tration is constitutional.85 Such official has no 
power, under the statute, to punish, or entertain 
proceedings for the punishment of, a person guilty 


“Tl. Pa.—Commonwealth v. Weiner, 
49 Dauph.Co. 428. 

20 C.J. p 301 note 50. 

72. Pa.—In re Laub’s Account, 34 
Pa.Dist & Co. 703. 

20 C.J. p 301 note 51. 

*73. Pa.—In re Umbel’s Election, 43 
Pa.Super. 598, affirmed 80 A. 541, 
231 Pa. 94. 

20 C.J. p 301 note 62. 

Petition held sufficient 
Pa.—In re Wilhelm, 159 A. 49, 104 Pa. 
Super. 479. 

Sefosal to permit withdrawal ot pe^ 
tition hdd proper 

Pa.—In re Wilhelm, supra—^In re 
Audit of Sweeney, 32 Luz.Leg.Reg. 
102 . 

Amendment to aoeount 

Court on petition to certify expense 
account of successful candidate for 


office could permit amendment to 
account to explain items thereof and 
show legality of disbursements.—In 
re'Wilhelm, 169 A, 466, 111 Pa.Super. 
133. 

FaUnre to file bill of parUcnlars 

within specified time held not to re¬ 
quire dismissal.—^In re Laub’s Ac¬ 
count, 34 Pa.Dist & Co. 703. 

74. Pa.—^In re Jermyn’s Election Ex¬ 
penses, 57 Pa.Super. 109. 

75. Pa.—^In re Umbel’s Election, 43 
Pa.Super. 598, affirmed 80 A. 541, 
231 Pa. 94. 

76. Pa.—^In re Kearney, 7 A.2d 169, 
136 PaSuper. 78. 

77. Pa—^In re Kearney, supra 

78. Wis.—State v. Zimmerman, 231 
N.W. 590, 202 Wis. 69. 
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79. Wis.—State v. Zimmerman, su¬ 
pra 

80. Wis.—State v. Zimmerman, su¬ 
pra 

81. Wis.—State v. Zimmerman, su¬ 
pra. 

82. Mass.—Irwin v. Justice of Mu¬ 
nicipal Court of Brighton Dist., 10 
N.E.2d 92, 298 Mass. 158. 

83. Mass.—Irwin v. Justice of Mu¬ 
nicipal Court of Brighton Dist, su¬ 
pra 

sa Mass.—^Irwin v. Justice of Mu¬ 
nicipal Court of Brighton Dist, 
supra 

85. N.T.—People v. Cahill, 86 N.S. 
89. 193 N.T. 232, 20 L.R.A.,N.S., 
1084, afflnning 110 N.Y.S. 728, 126 
App.Div. 391. 



§ 356 

of illegal registration.^® 

Under some statutes the court is authorized to 
compel, by order in proceedings in contempt, the 
filing of a sufficient statement or account.®^ To in¬ 
voke the action of the court, there must be a pe¬ 
tition showing facts constituting a basis for ac¬ 
tion,®® and the petition must be properly filed.®® 
Such a statute is invalid in so far as it authorizes 
the court or justice to impose a fine or imprison¬ 
ment in the proceeding without indictment.®® It 


29 C.J.S. 

is also invalid in that it authorizes the court or a 
justice thereof to award judgment without notice 
to the person subjected thereto.®^ 

In one jurisdiction a statute makes judges and 
clerks of election officers of a designated court and 
provides that they shall be liable in a proceeding 
for contempt for any misbehavior in their office.®® 
Provision is also made for the trial of such con¬ 
tempt proceeding in open court on oral 'testimony 
in a summary way without formal pleadings.®® 


jeZFCTIOJ^S—I^LJS^CTBICIAy’ 


EUSOTIO SEMBL FACTA, ET PLACITXJM TES¬ 
TATUM NON FATITXJB REORESSUM.1 

ELECTIVE. Bestowed or passing by election, chos¬ 
en by election, or dependent on choice; also pertain¬ 
ing or relating to, or consisting in, the choice or 
right of choosing by vote.^ 

Phrases: ^Elective city officer,"elective fran¬ 
chise’’ see Elections § 1, "elective office” or "elec¬ 
tive officer” see the C.J.S. title Officers § 3, also 20 
C.J. p 301 notes 3, 4, and "elective officer or offi¬ 
cer receiving statutory salary.”^ 

ELECTOR. The term is sometimes applied to one 
who exercises the right of election in equity.® 

As meaning one qualified to vote at elections see 
Elections § 1. 

ELECTORAL COLLEOE. See the C.J.S. title 
United States § 28, also 65 C.J. p 1270 note 54. 


ELECTRIC or ELECTRICAL. Associated with 
electricity.® 

Electric piano. A pianoforte whose wires are set 
in vibration by electromagnets instead of by ham¬ 
mers; sometimes called “auto-electric piano.”*^ 

Other phrases: "Electrical appliances or devic¬ 
es,”® ^^electrical injury,”® "electrical or mechanical 
device,”1® "electric or street railway purposes 
also "electric eye” see the C.J.S. title Gaming § 1, 
and "electric smelting” see the C.J.S. title Mines 
and Minerals § 3, also 20 C,J. p 302 note 9 [a]. 
Other terms used in the parlance of electricity see 
the title Electricity § 1. 

ELECTRICIAN. One versed in the practice of 
electricity; one who makes or repairs electric in¬ 
struments, machinery, etc., or who sets up, or looks 
after, electric installations.^® 


96. N.T.—^People v. Cahill, supra. 

87- N.T.-—Matter of McLennan, 122 
N.T.S. 409, 65 Misc. 644, affirmed 
127 N.Y.S. 1131, 142 App.Div. 926, 
affirmed 97 N.B. 1108, 204 N.T. 608. 

88. N.T.—^Matter of McLennan, su¬ 
pra. 

89. N.T.—^Matter of Lance, 106 N. 
T.S. 211, 55 Misc. 13. 

90. N.T.—^People v. Knott, 176 N.T.S. 
321. 

91. N.T.—Matter of Lance. 106 N.T. 
S. 211, 55 Misc. 13. 

92. Ill.—Sherman v. People, 71 N. 
E. 618, 210 111. 552. 

93. IlL-^Sherman v. People, supra. 
20 C.J. p 301 note 63. 

Omission of ploclta from judg¬ 
ment order is not fatally defective, 
when, by leave of, court, there has 
been filed a supplemental record 
showing a placita.—People ex rel. 
Rusch V. Rivlin, 277 IlLApp. 183. j 

1. A maxim meaning ‘Election J 


once made, and plea witnessed, suf¬ 
fers not a recall.”—^Wharton L.Lex. 
20 C.J. p 301 note 1 [a]. 

2. Century D. 

3. Justice of the peace not included 
Justice of the peace of city of De¬ 
troit, having nothing to do with local 
administration of city affairs, but 
administering state functions under 
general law.s of state, although 
chosen to office by electors of city at 
local election, governed by local elec¬ 
tion laws, held not “elective city offi¬ 
cer.”—Sharpe v. Farrell, 220 N.W. 
756, 243 Mich. 246. 

4. Flirase held iuappUcalble to teach¬ 
er 

Cal.—^Lay v. Hammond, 300 P. 10, 
212 Cal. 665. 

5. Bouvier L.D. 

S. Eng.—^In re Van Duzer's Trade- 
Mark, 34 Ch.D. 623, 643. 

See generally the- title Electricity 
post 


7. D.C.—^Nordlinger v. U. S., 24 App. 
D.C. 406, 410, 70 L.R.A. 227. 

8. Neb.—Coad v. London Assur. Cor¬ 
poration, 227 N.W. 925, 119 Neb. 
188. 

0. N.T.—Saul J. Baron Corporation 
V. Piedmont Fire Ins. Co., 1 N.T. 
S.2d 713, 714, 166 Misc. 69. 
Injuries to electrical works or ap¬ 
pliances see Electricity § 74. 

10. Ky.—^Marsee v. Bates, 29 S.W.2d 
632, 634, 235 Ky. 60. 

11. Ohio.—Central Ohio Light & 
Power Co. v. Hixenbaugh, 3 N.E.2d 
919, 921, 52 Ohio App. 467. 

12. Webster New Int.D. 

Held not “electrician” 

A barge canal lock operator per¬ 
forming electrical work which was 
occasional, intermittent, and inci¬ 
dental to his job of operating locks 
and assisting boatmen to pass their 
vessels through the looks was held 
not to be an “electrician.”—^Eddy v. 
State, 5 N.T.S.2d 359, 360. 167 Misc. 
775. 
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ELECTRICITY 

This Title includes regulation of the production and use of electricity, and of machinery, structures, 
and apparatus employed therein, in general; supply of electricity as a motive power, or for illuminating, 
heating, or other purposes; and rights, duties, and liabilities incident thereto. 

HfUters not in this Title, treated elsewhere in this work, see Descriptive-Word Index^ 
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68. - Weight and sufficiency of evidence—p 632 
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I. DEFINITIONS, REGULATION AND CONTROL 


§ 1. Definitions 

a. Electricity 

b. Technical electrical terms 

c. Other terms 

a. Electricity 

Electricity has been defined as an Imponderable and 
invisible agent producing light, heat, chemical decomposi¬ 
tion, and other physical phenomena. Static eiectricity is 
electricity at rest. 

Electricity has been defined as an imponderable 
and invisible agent producing light, heat, chemical 
decomposition, and other physical phenomena.^ It 
has been said that its true nature is not under¬ 


stood but it is recognized as an invisible force 
with highly dangerous characteristics.3 While it 
is not a material substance,^ it may be the sub¬ 
ject of ownership® and of barter and sale.® Wheth¬ 
er electricity is a product of “manufacture'* is 
considered in the C.J.S. title Manufactures § 4, 
also 38 C.J. p 982 note 16-p 983 note 26. 

Static electricity is electricity at rest.7 

b. Technical Electrical Terms 

Definitions of various technical electrical terms are 
given in alphabetical sequence in this subdivision. 

Alternated or alternating current. See the defi¬ 
nition of Current infra note 31. 


1. U.S.—^U. S. V. City and County of 
San Francisco, D.C.Cal., 23 F. 
Supp. 40, 52. 

Otlier definitions 

(1) “A subtle, invisible, noiseless, 
death-dealing agency that gives no 
warning of its presence.”—^Futrell v. 
Arkansas-Missouri Power Corpora¬ 
tion, C.C.A.Ark., 104 F.2d 752, 764. 

(2) In physics, "the name given 
to the cause of a series of phenomena 
exhibited by various substances, and 
also to the phenomena themselves.” 
—^Myers v. Portland R., Light & 
Power Co., 138 P. 213, 68 Or. 599, 601. 

(3) "The name given to the cause 
•of certain chemical, magnetic or 


heating efCects.”—^Dayton v. City 
Railway Co., 12 Ohio Dec. 258, 296. 

20 C.J*. p 305 note 2 [a]. 

2. La.—^Bynum v. City of Monroe, 
App., 171 So. 116, 118, quoting 
Corpus Juris. 

Or.—Myers v. Portland R., Light & 
Power Co., 138 P. 213, 68 Or. 599. 

20 C.J. p 305 note 2. 

"What its constituent parts are no¬ 
body knows.”—^Dayton v. City Rail¬ 
way Co., 12 Ohio Dec. 258, 296. 

3. Qa.—Georgia Power Co. v. Leon¬ 
ard, 1 S.E.2d 579, 582, 187 Ga. 608. 

La.—Bynum v. City of Monroe, App., 
171 So. 116, 118, quoting Corpus 
Juris. 

20 C.J. p 305 note 3. 
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^ Pa.—Commonwealth v. U. S. 
Electric Lighting Co., 7 Pa.Co. 90. 

5. Cal.—Terrace Water Co. v. San 
Antonio Light & Power Co., 82 P. 
562, 1 Cal.App. 511. 

20 C.J. p 305 note 5. 

6. Cal.—^Terrace Water Co. v. San 
Antonio Light & Power Co., supra. 

W.Va.—^Fickeisen v. Wheeling Elec¬ 
trical Co., 67 S.E. 788, 67 W.Va. 
336, 27 L.R.A.,N-.S., 893. 

7. Iowa.—^Toney v. Interstate Pow¬ 
er Co., 163 N.W, 394, 399, 180 Iowa 
1362 

20 C.J. p 305 note 2 [b]. 
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Amperage. Using the analog}*’ of water power in 
place of electricity, the term relates to the quan¬ 
tity of floWjS and has been defined as the quantity 
of electricity sent over a wire under force or pres- 
sure.9 

Ampere. A unit of electrical volume which, 
fixed with reference to the Centimeter-Gram-Sec¬ 
ond system, is one tenth of a unit of that system 
and which, fixed with reference to a unit of quan¬ 
tity called a “coulomb,’* is equivalent to a coulomb 
flowing past a given point in a conductor in one 
second of time.ii 

Arc. A sustained luminous glow sometimes hav¬ 
ing the appearance of a bow or arc of light (whence 
the name) that is formed under certain conditions 
when a break is made in an electric circuit^^ jn 
its general sense, the bridge or bow of ionized gas 
created by the passage of an electric current be¬ 
tween cool electrodes, as in a glow Iamp.13 The 
word may be used to describe discharges between 
incandescent electrodes and has been described 
as the passage of an electric current across the air 
gap between two conductors or terminals, accom¬ 
panied by an intense and vivid flame.i^ 

Battery. An apparatus by which electricity or 
• electromotive force is generated by chemical ac¬ 
tion taking place between two or more dissimilar 
bodies.^® Batteries are primary and secondary.^^ 


Brush discharge. A disruptive discharge of elec¬ 
tricity from uninsulated wires heavily charged 
a discharge of electricity received by one coming 
in close proximity to a highly charged wire, al¬ 
though there is no actual contact therewith.It 
has also been called a “disruptive discharge.”20 

Capacity. The ability to absorb and retain elec- 
tricity.2i 

Cascade system. A system or method of con¬ 
necting and operating two induction motors so 
that the primary circuit of one is connected to the 
secondary circuit of the other, the primary circuit 
of the latter being connected to the source of sup- 

ply.22 

C. G. S. System. A system of units for measure¬ 
ment generally, see the C.J.S. title Weights and 
Measures § 1, also 11 C.J. p 73 notes 10, 11. Units 
of electrical force and volume have been fixed by 
law with reference to this system, generally re¬ 
ferred to as “C.G.S.”23 

Charge. As defined by the American Institute 
of Electrical Engineers, and as understood by elec¬ 
trical technicians, the term signifies the conversion 
of electrical energy into chemical energy within a 
cell or storage battery.^^ 

Coil. A spiral of wire, or an instrument com¬ 
posed of such a spiral and its accessories.^^ 


8. Ohio.—^Dayton v. City Railway 
Company, 12 Ohio Dec. 258, 297. 

9. Mo.—Harrison v. Kansas City 
Electric Light Co., 93 S.W. 951, 955, 
195 Mo. 606, 7 L.R.A.,N.S., 293. 

10. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.A.I11., 181 F. 990, 
1001. 

11. Ohio.—^Dayton v. City Railway 
Company, 12 Ohio Dec. 258, 297. 
Other teniLB of measarement com¬ 
pared and distinguished.—^Dayton v. 
City Railway Co., supra. 

12. XT.S.—General Talking Pictures 
Corporation v. American Tri-Ergon 
Corporation, C.C.ADel., 96 F.2d 
800, 807. 

19. U.S.—General Talking Pictures 
Corporation v. American Tri-Ergon 
Corporation, supra. 

14. U.S.—General Talking Pictures 
Corporation v. American Tri-Ergon 
Corporation, supra. 

15. U.S.—^Thomson-Houston Eleptrlc 
Co. V. Nassau Electric K Co., N. 
T., 107 P. 277, 278, 46 C.C.A. 263. 

16. U.S.—^In re Charles Town Light 
& Power Co., D.C.W.Va., 183 F. 
160, affirmed 184 F. 986, 106 C.C.A. 
488. 


Battery transmitter and magneto 
transmitter distinguished. 

U.S,—^American Bell Tel. Co. v. Na¬ 
tional Tel. Mfg. Co., Mass., 119 F. 
893, 56 C.C.A 423. 

7 C.J. p 1012 note 11 [b]. 

17. U.S.—In re Charles Town Light 
& Power Co., D.aW.Va., 183 F. 
160, 165, affirmed 184 F. 986, 106 

C. C.A. 488. 

Primary and secondary batteries 
compared and distlngnished. 

U.S.—In re Charles Town Light & 
Power Co., supra. 

7 C.J. p 1012 note 11 [a]. 

18. Minn.—Hoppe v. City of Winona, 
129 N.W. 577, 578, 113 Minn. 252. 

19- Cal.—Sneed v. Marysvillfe Gas & 

I Electric Co., 87 P. 376, 377, 149 Cal. 
704. 

80. Minn.—^Hoppe v. City of Winona, 
129 N.W. 577, 578, 113 Minn. 252. 

21. U.S.—^In re Gage, Cust & Pat. 
App., 62 P.2d 102. 

22. U.S.—^In re Green, Cust. & Pat. 
App., 97 F.2d 130, 133. 

23. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.I11., 181 F. 990, 
1001. 

24. U.S.—^Elliott Works v. Frisk, 

D. C.Iowa, 58 F.2d 820, 822. 

25. Webster New Int. D. 
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Ignition coil 

A form of transformer; a device 
that takes a low voltage, relative¬ 
ly high amperage current, and trans¬ 
forms it to a high voltage, relative¬ 
ly low amperage current, the result¬ 
ing voltage being sufficiently high 
to bridge the spark gap of the 
spark plug, thereby supplying the 
flame which ignites the gas in the 
cylinder of an internal combustion 
machine.—Jefferson Electric Mfg. 
Co. V. U. S., Ct.Cl., 2 F.Supp. 778, 
780. 

Induction coil 

(1) An apparatus for transform¬ 
ing an ordinary battery current by 
induction into an alternating current 
of high potential; called also “in- 
ductorium.”—^Webster Int.D. 

(2) Induction coils have been 
called ‘‘secondary generators,*’ and 
are now more often called “trans¬ 
formers.”—General Electric Co. v. 
Butler Light, Heat & Motor Co., D. 
C.Pa., 205 F. 42, 43. 

Primary eoU 

That one of the two independent 
windings of copper wire of an in¬ 
duction coil through which an in¬ 
termittent direct current or an al¬ 
ternating current passes directly 
from the source of supply.—General 
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Condenser, A device by which excesses of cur¬ 
rent are stored and released, acting as a sort of 
elastic cushion for its variations.^® Roughly speak¬ 
ing, a device which permits the passage of alternat¬ 
ing or other changing electric current but which 
will not permit passage of a direct or continuous 

curretit.27 

Conduction. A term which, as applied to elec¬ 
trical interference, describes interference by the 
flow of electric current from one wire to another 
through the medium of the earth.2® 

Conductor. This term has been construed to in¬ 
clude only those media the purpose of which is 
transmission.^® 

Coulomb. A term used in the measurement of 


electricity and described as the unknown but un¬ 
varying unit of quantity.®® 

Current. A movement of electricity analogous 
to the motion of a stream of water or other liq- 
uid.®i 

Cycle. In electrical nomenclature, a cycle con¬ 
sists of two successive reversals of directions of 
the electromotive force or current; a full period 
of an alternating current, beginning at the zero 
line, going to maximum in one sense, returning to 
zero,‘going to maximum in the other sense, and 
then returning to zero.®® 

Dead wire. A term used in electrical construc¬ 
tion meaning a wire not used to carry electricity, 
as a “guy” wire.®® 


Electric Co. v. Butler Light, Heat & 
Motor Co., supra. 

BlraiuJcorf eoil • 

U.S.—^Robertson v. Oelschlaeger, N. 

T., 11 S.Ct. 148, 160. 137 U.S. 436, 

34 L.Ed. 744. 

54 C.J. p 806 note 55. 

Secondary coil 

That independent winding of cop¬ 
per wire of an Induction coil in 
which, when current is passing 
through the primary coll, there is 
generated or induced an alternating 
current of a different voltage to be 
used in the various translating de¬ 
vices.—General Electric Co. v. But¬ 
ler Light, Heat & Motor Co., D.O. 
Pa., 204 F. 42, 43. 

26. U.S.—^Aerovox Corporation v. 

Concourse Electric Co., C.C,A.N.T., 

65 F.2d 386, 387. 

Xn nontechnical language, may be 
described as a reseiwoir of electrical 
energy.—Aurynger v. RCA Mfg. Co., 
D.C.Md., 35 F.Supp. 69. 

Constmction and operation 

(1) 'Tt is made up of two elec¬ 
trodes, anode and cathode, separated 
by a nonconductor, the dielectric. 
The capacity of the condenser de¬ 
pends upon the dielectric, and varies 
inversely with its thickness.”—^Aero- 
vox Corporation v. Concourse Elec¬ 
tric Co., C.C.A.N.Y., 66 P.2d 386, 387. 

(2) An “electrical condenser” con¬ 
sists of at least two electrical con¬ 
ductors separated by a nonconductor. 
When so arranged and one of the 
conductors is connected in a circuit 
of higher electrical pressure than 
that in the other conductor there 
will be some Interaction between 
the two which is called “capacity 
coupling.” The amount of such 
coupling is called the capacity and 
that will vary with the size of the 
opposing surfaces of the conductors 
as well as with their distance apart 
The larger the surfaces and the near¬ 
er they are~ together, the greater the 


capacity. This capacity represents 
the work-use of the condenser for 
it is its ability to store up electric 
energy and hold it for use.—^Auryn- 
ger V. Radio Corporation of America, 
C.C.A.N.T., 98 P.2d 766. 

27. U.S.—Nichols V. Sanborn Co., 
D.C.Mass.. 35 F.Supp. 707, 710. 

28. Ark.—Ozarks Electric Co-op. 
Corporation v. Ollphant, 144 S.W.2d 
41, 42. 

2d. N.Y,—^Brooklyn Edison Co. v. 
Davidson, 198 N.B. 627, 629, 269 
N.Y. 48, reversing 282 N.Y.S. 128, 
245 App.Div. 844, and reargument 
denied 200 N.E. 54, 269 N.Y. 678. 
Transformer distinguished 
N.Y.—^Brooklyn Edison Co. v. David¬ 
son, supra. 

GommoiL conductor 
The term has a definite significance 
in electrical engineering, and is 
applied to a conductor of electricity 
permanently connected to one termi¬ 
nal of each of two or more genera¬ 
tors, and is therefore common to 
them all.—Bullock Electric Mfg. Co. 
V. Crocker-Wheeler Co., C.C.N.J., 141 
P. 101, 111. 

30. Ohio.—^Dayton v. City Railway 
Co., 12 Ohio Dec. 258, 297. 

31, Webster Int.D. 

Alternated current and alternating 
current, and distinction between the 
two.—^Westinghouse Electric & Mfg. 
Co. V. New England Granite Co., C. 
C.Conn., 103 P. 951, 962—2 C.J. p 1295 
note 4. 

Ck>ntlnnou8 current 
U.S.—Westinghouse Electric & Mfg. 
Co. v. New England Granite Co., 
supra. 

^'Sisslmultaneous” as applied to cur- 
rent 

U.S.—^Brush Electric Co. v. Western 
Electric Co., C.C.I11., 69 F. 240. 244, 
affirmed 76 F. 761, 22 C.C.A. 543. 

18 C.J. p 1286 note 98 [a]. 
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Pulsatory current 

U.S.—^Dolbear v. American Bell Tel. 
Co., Mass., 8 S.Ct. 778, 780, 126 U. 
S. 1, 531, 31 L.Ed. 863. 

17 C.J. p 408 note 99. 

Reversed alternative current 
U.S.—^Westinghouse Electric & Mfg. 
Co. V. New England Granite Co., C. 
C.Conn., 103 P. 951, 952. 

13 C.J. p 206 note 78 [a]. 

Reversed current 

U.S.—^Westinghouse Electric & Mfg. 
Co. v. New England Granite Co., 
supra. 

54 C.J. p 746 note 14. 

Vibratory or undnlatory current 
U.S.—Dolbear v. American Bell Tel. 
Co., Mass., 8 S.Ct. 778, 780, 126 U. 
S. 1, 531, 31 L.Ed. 863. 

17 C.J. p 408 note 1—65 C.J. p 1222 
notes 65-67. 

32. U.S.—Chicago Pneumatic Tool 
Co. V. Black & Decker Mfg. Co., 
Cust. & Pat.App., 39 F.2d 684, 685. 

As determining “frequency” 

“What is known as 'frequency' 
depends upon the number of cycles 
per second; that is, the number of 
cycles is called the frequency.”— 
Chicago Pneumatic Tool Co. v. Black 
& Decker Co., Cust. & Pat.App., 39 
F.2d 684, 685, 687. 

High cycle 

‘‘The word ‘Cycle’ has long had its 
place in electrical nomenclature. 
When the word ‘High’ is applied to 
it, bearing in mind the meaning of 
‘High* when used in the electrical 
field, It would surely convey the 
meaning that the cycle phenomena is 
more than, or above, the customairy 
or average.”—Chicago Pneumatic 
Tool Co. V. Black & Decker Mfg. Co., 
supra. 

83. Okl.—Shawnee v. Sears, 137 P.' 
107, ni, 39 Okl. 789, 50 L.R.A.,N. 
S., 885. 

17 C.J. p 1153 note 40, 
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Differing in phase. The ordinary mode of trans¬ 
mission of high potential currents of electricity is 
by what is called the “multiphase system.” Tech¬ 
nically this consists of the use of two or more al¬ 
ternating currents of equal period, but differing 
in phase; and the latter term used in this connec¬ 
tion means that the two alternations or current 
waves do not come together, but one after, or at a 
different time from, the other.^^ 

Bisque, A term used to describe a form of elec¬ 
tric battery, to distinguish it from other forms of 
porous cup batteries.35 

Disruptive discharge. See the definition of Brush 
Discharge supra notes 18-20. 

Dissimultaneous. See the definition of Current 
supra note 31. 

Drop in tension. Loss of the propulsive force 
which • measures initially the forward movement 
of the electrical energy or so-called “current” as 
it leaves the generator, and seizes upon and fol¬ 
lows the conductor. 

Dynamo or generator. A mechanism which is 
used to generate electromotive force by moving a 
closed circuit in a magnetic field.®^ 

Electrode. A pole of the current from an elec¬ 
tric battery,®® applied generally to the two ends of 
an open circuit;®® the path by which electricity is 
conveyed into or from a solution or other conduct¬ 
ing medium;^® especially the ends of the wires or 
conductors, leading from the source of electricity, 
and terminating in the medium traversed by the 


currents.^^ 

Electrolysis. A chemical dissolution by means 
of an electric current.^® 

Electrolyte. The solution or melted mass of 
metal which is decomposed by electrolysis; a chem¬ 
ical compound which can be decomposed by an 
electric current.^® 

Electromfignet. A magnet which depends on the 
circulation of an electric current around a body of 
magnetizable material; the magnetic’attraction in¬ 
creases in accordance with an increase in the vol¬ 
ume of the electric current.^^ 

Electromagnet ism. Magnetism developed by a 
current of electricity.^^ 

Electrometallurgy. A term characterizing all 
processes in which electricity is applied to the 
working of metals.^® 

Electromotive force. The current of electric- 
ity.47 

Farad. The unit of electrical capacity."*® 

Feed wire. A wire charged with a high poten¬ 
tial current of electricity used to conduct and dis¬ 
tribute the electricity throughout a city.*® 

Flashover. The passage of a positive current 
of electricity over to the negative.®® 

Fuse. A piece of metallic alloy inserted in an 
electric circuit capable of withstanding something 
less than the maximum current which the wires and 
other apparatus on the circuit are capable of car- 


34. Mich.—^Harrison v. Detroit, Y., 
A. A. & J. R. Co., 100 N.W. 461, 462, 
127 Mich. 78. 

35. U.S.—^Leclanche Battery Co. v. 
Western Electric Co., C.C.N.T., 23 
P. 276, 277. 

36. U.S.—^Edison Electric Light Co. 
V. Westinghouse, C.C.N.J., 55 P. 
490, 495, reversed on other grounds 
Westinghouse v. Edison Electric 
Light Co., 63 F. 588, 11 C.C.A. 342. 

37. U.S.—In re Charles Town Light 
& Power Co., D.C.W.Va., 183 P. 
160, 166, affirmed 184 F. 986, 106 
C.C.A. 488. 

Coustmctiooi and oparatlos. 

U.S.—Thomson-Houston Electric Co. 
V. Western Electric Co., C.C.I11., 
65 F. 615, affirmed 70 F. 69, 16 C. 
C.A. 642. 

19 C.J. p 849 note 3 [a]. 

38. U.S,—California Electrical 

Works V. Henzel, C.C.Cal., 48 F. 
375, 378, affirmed Henzel v. Cali¬ 
fornia Electrical Works, 51 F. 754, 
2 C.C.A. 496. 

39. U.S.—California 
Works y. Henzel, supra. 


40- U.S.—California Electrical 

Works V. Henzel, supra. 

41. U.S.—California Electrical 

Works V. Henzel, supra. 

42. U.S.—^Lowrey y. Cowles Electric 
Smelting & Aluminum Co., C.C. 
Ohio, 68 P. 364, 366, reyersed on 
other grounds Cowles Electric 
Smelting & Aluminum Co. v. Low- 
rey, 79 P. 331, 24 C.C.A. 616. 

DesoxlptioxL of process 

U.S.—^Peoria Waterworks Co. y. Pe¬ 
oria R. Co., C.C.I11., 181 P. 990. 

20 C.J. p 399 note 5 [a]. 

AppUoatloxL to water pipes 

U.S.—^Peoria Waterworks Co. y. Pe¬ 
oria R. Co., supra. 

20 C.J. p 399 note 5 [h]. 

43. U.S.—^Peoria Waterworks Co. y. 
Peoria R. Co., supra. 

44- U.S.—^Westinghouse Electric & 
Mfg. Co. y. Cutter Electric & Mfg. 
Co., C.C.Pa., 136 P. 217. 219, re¬ 
versed on other grounds 143 F. 
966, 76 C.C.A. 152. 

45, Webster New IntD. 

476 


Developmeat eaEplained 

U.S.—Westinghouse Electric & Mfg. 
Co. V. Cutter Electric & Mfg. Co.,, 
supra. 

38 C.J. p 333 note 2 [a]. 

48. U.S.—^Edison Electric Co. v.. 
Westinghouse, C.C.N.J., 55 P. 490, 
608, reversed on other grounds 
Westinghouse y, Edison Electric 
Light Co., 63 P. 588, 11 C.C.A. 342. 
Electrotyplsg and electroplattng' 
are branches of electrometallurgy.— 
Edison Electric Light Co. v. West¬ 
inghouse, supra. 

47. U.S.—^Edison Electric Light Co.. 
V. Westinghouse, supra. 

20 C.J. p 399 note 10. 

48. Ohio.—^Dayton v. City Railway 
Co., 12 Ohio Dec.- 268, 297. 

49. Ga.—Atlanta Consol. St. R. Co. 
y. Owings, 25 S.E. 377, 97 Ga. 663, 
33 L.R.A. 798. 

50. Mo.—Sexton v. Metropolitan SL 
R. Co., 149 S.W. 21. 26. 245 Mo. 
254. 
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rying and which melts and breaks the circuit when 
the current of electricity exceeds the maximum 
strength of the fuse.^^ The purpose in using the 
fuse is to protect the wiring and apparatus from 
an excessive current of electricity.5 2 

Generate, To produce an electric current.52 

Generator, See the definition of Dynamo or 
Generator supra note 37. 

Ground, As a noun, a line of conduction for the 
escape of an electric current to the ground.54 As 
a verb, to connect with the ground so as to make 
the earth a part of an electrical circuit.^s 

Hertian waves. Electric oscillations discovered 
by Heinrich Hertz.56 

High-tension system. A method of generating 
at a power house a large volume or current of 
electricity, but with a comparatively low voltage, 
and converting it into a small current or volume 
with an exceedingly high voltage, and carrying it 
out along the line on small wires to be taken off at 
different points called “substations.”^? 

Homopolar machine. An electrical machine in 


§1 

which currents are generated continuously in the 
windings in one direction. 58 

Hot. As used in connection with electric wires, 
the term refers to a wire which is surcharged with 
a dangerous quantity of electric fluid.58 

Ignition coil. See the definition of Coil supra 
note 25. 

Incandescent lamp. A device for converting an 
electric current into light.®® 

Incandescent system. A form of illumination 
which ^consists generally in the passage of a cur¬ 
rent of electricity through a continuous strip or 
piece of refractory material.®^ 

Indicator. An instrument which records trouble 
on its line of wire.®^ 

Induction. The act or process by which an elec¬ 
trical conductor or a magnetizable body becomes 
itself electrified* or magnetized in the presence, 
without necessary actual contact, of an electrically 
charged body, a magnet, or a magnetic field pro¬ 
duced by an electric current®® The causing, by* 
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51- Idaho.—^Younie v. Blackfoot 

Light & Water, Co., 96 P. 193, 194, 
15 Idaho 56. 

Maas.—Caasady v. Old Colony St R. 

Co., 68 N.E. 10, 184 Mass. 156. 

27 C.J. p 937 note 33. 

Fuse hoz 

A ^'fusible plug down in a recepta¬ 
cle to blow out or melt out in case 
of a short circuit on the line.*’ 

Iowa.—Barto v. Iowa Tel. Co., 101 
N.W. 876, 126 Iowa 241, 106 Am.S. 
R. 347. 

Mass.—Cassady v. Old Colony St R. 
Co.. 68 N.E. 10, 184 Mass. 156, 63 L. 
R.A. 285. 

52. Mass.—Cassady v. Old Colony 
St. R. Co., supra. 

27 C.J. p 937 note 33 [a]. 

53. Iowa.—State ez rel. Winterfield 
V. Hardin County Rural Electric 
Co-op., 285 N.W. 219, 225, 226 Iowa 
896. 

Generation of electricity as constitut¬ 
ing manufacture see the C.J.S. title 
Manufactures § 4, also 38 C.J. p 
982 note 16-p 983 note 26. , 

54. Conn.—Cutler v. Putman Life & 
Power Co., 68 A. 1006, 1007, 80 
Conn. 470. 

N.J.—Bergen County Tract Co. v. 
Bliss, 41 A. 837, 838, 62 N.J.Law 
410. 

Other definitions see 28 C.J. p 830 
note 76 [a]. 

Oxound drcult 

One in which the electric current is 
carried to the end of the line oh a 
wire and there connected with the 
earth, through which it returns to 


the place of generation.—Smith v. 
Missouri & K. Tel. Co., 87 S.W. 71, 
73, 113 Mo.App. 429. 

Groiud detector 

An instrument which has for its 
purpose the ascertainment of a 
break in an electric circuit.—Borell 
V. Cumberland Tel. & Tel. Co„ 63 So. 
247, 249, 133 La. 630, L.R.A.1916D 
1064—28 C.J. p 831 note 79. 

Safety groimd wire 
**One making a direct connection 
between the framework on which the 
motor sets and the ground, whereby 
any leakage of electricity from the 
motor or wires to the framework is 
carried into the ground, thus pre¬ 
venting shock to a person coming in 
contact with the machine.”—^Lam¬ 
bert! V. Neal, 148 N.E. 463, 465, 253 
Mass. 99. 

55. Webster Int,D. 

GrouiLded wire 

As protection against electricity, a 
wire is said to be “grounded" if it 
is in contact with moist earth. 

Neb,—^New Omaha Thomson-Houston 
Electric Light Co. v. Johnson, 93 N. 
W. 778, 780, 67 Neb. 393. 

N.J.—Bergen County Tract. Co. v. 
Bliss, 41 A. 837, 838, 62 N.J.Law 
410. 

Grouudlng 

A connection of the current with 
the earth.—Clark v. St. Louis & S. 
R. Co., 137 S.W. 583, 585, 234 Mo. 
396—Smith v. Missouri & E. Tel. Co., 
87 S.W. 71, 73, 113 Mo.App. 429. 

Sifferenee between telegraph aad 
electric wires consists of fact that 
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telegraph wires are grounded, while 
electric light wires are not grounded. 
—^Western Union Tel. Co. v. Guern¬ 
sey & Scudder Electric Light Co., 46 
Mo.App. 120, 154, 155—28 C.J. p 831 
note 82 [b]. 

56. U.S.—^National Electric Signal¬ 
ing Co. V. Telefunken Wireless Tel. 
Co., N.T., 221 P. 629, 631, 137 C. 
C.A. 353. 

57- Mich.—^Harrison v. Detroit, T., 
A. A. & J. R. Co., 100 N.W. 451, 452, 
137 Mich. 78. 

58. U.S.—General Electric Co. v. 
Winsted Gas Co., C.C.Conn., 110 P. 
963. 

59. Cal.—^Dow V. Sunset Tel. & Tel. 
Co., 106 P. 687, 157 Cal. 182. 

La.—^Potts V. Shreveport Belt R. 
Co., 34 So. 103, 110 La. 1, 98 Am.S. 
R. 452. 

ea U.S.—Edison Electric Light Co. 
V. U. S. Electric Lighting Co., C. 
C.N.T., 47 F. 454, 455, affirmed 62 
F. 300, 302, 3 C.C.A. 605, modified 
on other grounds 53 F. 592, 3 C.C. 
A. 605, motion denied 59 F. 501, 
8 C.C.A. 200. 

61. U.S.—Consolidated Electric 
Light Co. V. McKeesport Light Co., 
Pa., 16 S.Ct. 75, 77, 159 U.S. 466, 40 
L.Ed. 221. 

31 C.J. p 371 note 32. 

32. Ind.—Spencer Light, Power, 
Heat & Water Co. v. Wilson, 104 N. 
E. 94, 96, 56 lnd.App. 128. 

.33. Webster Int.D. 
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high voltage wires, of a similar vibration in other 
wires.®4 As applied to interference it describes elec¬ 
trical interference by the flow of current through 
the atmosphere from one wire to another without 
actual contact.®® 

Induction coil. See the definition of Coil supra 
note 25. 

Insulate. To prevent the transfer to or from of 
electricity or heat by the interposition of a non¬ 
conductor; to separate from other bodies by the 
interposition of a nonconductor.®® 

Insulation, An insulating or state of being in¬ 
sulated; that which is insulated, or isolated; the 
material or substance used in insulating.®^ 

Insulator, A nonconducting substance or body 
used in insulating electric wires, etc.; one that in¬ 
sulates.®® 

Joule. The amount of work which one coulomb 
does under a pressure of one volt.®® 

Jumper, A short wire used to close a break or 
cut out part of a circuit.^® 

Killed down. An expression used by electricians, 
meaning that the current of electricity has been cut 

Kilovolt. A unit of electromotive force equal 
to one thousand volts.^® 


Kilowatt. A unit of power, equal to one thou¬ 
sand watts.7® 

Kilowatt hour. A unit of work or energy equal 
to that done by one kilowatt acting for one hour.74 

Leak. The passage of electricity through a gap 
or defect in the insulation.^® 

Live wire. A wire charged with a deadly cur¬ 
rent of electricity ;7® a wire fully and heavily 
charged with electricity.77 

Magneto. A magneto electric machine; espe¬ 
cially a magneto-dynamo used to generate the cur¬ 
rent for the electric ignitioa in some internal com¬ 
bustion engines, being operated by the engine it- 
self.78 

Metallic circuit. One in which the electricity 
travels its entire course on wires without coming 
in contact with the earth.7® 

Micanite. An insulating material made from 
laminae of mica cemented together under pres¬ 
sure.®® 

Monocyclic, Having a single cycle; specifical¬ 
ly, designating a certain system or arrangement of 
armature windings and transmission lines for util¬ 
izing currents in a combined lighting and power 
service.®^ 


6ft. Ind.—Citizens’ Tel. Co. v. Ft. 
Wayne & S. R. Co., 100 N.B. 309, 
53 Ind.App. 230, Ann.Cas.l916A 
137. 

65. Ark.—Ozarks Electric Co-op. 

Corporation v. Oliphant, 144 S.W. 
2d 41, 42. 

66. Ill.—^Perkins v. Chicago Sanitary 
Dist., 171 IlLApp. 582, 589. 

32 C.J. p 948 note 7. 

'67. Webster Int.D. 

Weather-proof insulatioiL 
Mo.—Clark v. St. Louis & S. R. Co., 
137 S.W. 583, 234 Mo. 396, 406. 

32 C.J. p 948 note 9 [a]. 

As synonymons with **protectloiL” 
Ill.—^Perkins v. Chicago Sanitary 
Dist., 171 IlLApp. 582, 689. 

32 C.J. p 948 note 9 [b]. 

68L Webster Int.D. 

Constraetion desozihed 
W.Va.—Owen v. Appalachian Pow¬ 
er Co., 89 S.B. 262, 266, 78 W.Va. 
- 596. 

BBm Ont.—^Attorney O-eneral v. Cana¬ 
dian Niagara Power Co., 14 Ont. 
W.R. 863, 860. 

TO. Webster Int.D. 
v^jnmper” used to cut out meter 
Philippine.—^U. S. v. Carlos, 21 Phil¬ 
ippine 553, 559—^XT. S. v. G-ento, 15 
Philippine 170, 172. 


'71. Wash.—^Woelfien v. Lewiston- 
Clarkston Co., 95 P. 493, 495, 49 
Wash. 405. 

72. Webster IntD. 

35 C.J. p 914 note 19. 

73. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., aC.Ill., 181 P. 990, 
1001 . 

35 C.J. p 914 note 21. 

74. N.T.—Graver v. Edison Electric 
Illuminating Co., 110 N.T.S. 603, 
605, 126 App.Div. 371. 

75. U.S.—^Looney v. Metropolitan 
R. Co., D.C., 26 S.Ct. 303, 305, 200 
U.S. 480, 50 L.Ed. 564. 

76. Ky.—^Mangan v. Louisville Elec¬ 
tric Light Co.. 91 S.W. 703, 705, 122 
Ky. 476, 29 Ky.L. 38, 6 L.R.A.,N.S., 
459—Owensboro v. Knoz, 76 S.W. 
191, 192, 116 Ky. 451. 

77. Ky.—^Macon v. Paducah St. R. 
Co., 62 S.W. 496, 110 Ky. 680, 23 
Ky.L. 46. 

La.—^Potts V. Shreveport Belt R. Co., 
34 So. 103, 110 La. 1, 3, 98 Am.S.R. 
452. 

78. Webster New Int.D. 

Used fox teetiiiir transformers 

Fl8L—^Escambia County Electric 
Light & Power Co. v. Sutherland, 
55 So. 83, 91, 61 Fla. 167. I 

Uagneto hell 

Kan.—^Leavenworth Coal Co. v. 
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Ratchford, 48 P. 927, 928, 6 Kan. 
App. 150. 

Magneto box 

Mo.—^Harrison v. Kansas City Elec¬ 
tric Light Co., 93 S.W. 951, 954. 
196 Mo. 606, 7 L.R.A.,N.S., 293. 
Magneto, transmitter 

(1) One in which only a feeble cur¬ 
rent is generated by induction.— 
American Bell Tel. Co. v. National 
Tel. Mfg. Co., Mass., 119 F. 893, 897, 
56 C.C.A. 423. 

(2) Battery transmitter and mag¬ 
neto transmitter distinguished see 
the definition of Battery supra note 
16. 

Magneto testing hell 
An instrument for electrical test¬ 
ing comprising a magneto-generator 
and belt.—^Webster New Int.D. 

79. Mo.—Smith v. Missouri & K. Tel. 
Co., 87 S.W. 71. 73, 113 Mo.App. 
429. 

80. Webster New Int.D. 

"The trade nams ‘micanite’ . . . 
has established for itself a recog¬ 
nized place in the electrical art.”— 
Mica Insulator Co. v. Union Mica Co., 
C.C.N.J., 137 P. 928, 933. 

81. Webster New Int.D. 

Three-phase system distinguished 
Iowa.—lamball Bros. Co. v. Citizen’s 
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Multiphase system. The ordinary mode of trans¬ 
mission of high potential currents.^^ 

Multiple. Designating a circuit having a num¬ 
ber of conductors in parallel.83 

Negative booster. Under the drainage system, 
an additional dynamo so connected with the pipes 
as to produce upon them a lower potential than up¬ 
on the rails.*^ 

Ohm. The unit of resistance one billion units 
of the Centimeter-Gram-Second system.^® 

Pigs or piggies. Hollow cylinders of rubber,. 
about three feet long, which, after being clasped 
about live wires, render the latter innocuous to 
those who may touch or come in contact with 
them.S'^ 

Positive. A conductor through which the cur¬ 
rent moves into another conductor is said to be 
positive to the latter.^^ 

Potential. The pressure by which the electricity 
is caused to pass along a conductor.89 

Primary coil. See the definition of Coil supra 
note 25. 

Pulsatory current. See the definition of Current 
supra note 31. 

Relay. An electromagnetic device by which the 
opening or closing of one circuit produces a cor¬ 
responding opening or closing of another, more 
powerful one.®® 

Resistance. The opposition offered by a sub- I 


stance or body to the passage through it of an 
electrical current.® ^ 

Reversed current. See the definition of Current 
supra note 31. 

Rheostat. Any contrivance for regulating a cur¬ 
rent by means of, usually, variable resistances.®^ 
A device by means of which the current of elec¬ 
tricity may be turned on or off.®® 

Rhumkorf coil. See the definition of Coil supra 
note 25. 

Rotor. The revolving member of the genera¬ 
tor.®^ 

Secondary coil. See the definition of Coil serpra 
note 25. 

Secondary generator. A name applied to induc¬ 
tion coils;®® see the definition of Coil supra note 
25. . 

Self-induction and resistance. Terms used to 
signify means of hindering or delaying the current 
in circuits,®® being properties utilized for produc¬ 
ing the succession of the currents.®*^ 

Series. A mode of arranging the separate parts 
of a circuit by connecting them successively end to 
end to form a single path for the current.®® 

Service wire. The connection from the street 
wire to the house.®® 

Short circuit. A circuit, purposely or acciden¬ 
tally made, through a small resistance, especially 
one which acts as a shunt to a circuit of compara¬ 
tively large resistance.^ A medium or conductor 


Gas & Electric Co., 118 N.W. 891, 
892, 141 Iowa 632. 

41 C.J. P 74 note 11. 

82. Mich.—^Harrison v. Detroit, T., 
A. A. & J. R. Co., 100 N. W. 451. 
452, 137 Mich. 78. 

83« Webster New Int.D. 

SEnltiple arc system explained 
XJ.S.—^Edison Electric Light Co. v, 
TJ. S. Electric Co., N.T., 52 P. 300, 
303, 3 C.C.A. 83, modified on other 
grounds 63 P. 592, 3 C.C.A. 605, mo¬ 
tion denied 59 P. 501, 8 C.C.A. 200— 
Edison Electric Light Co. v. West- 
inghouse, C.C.N.J., 55 P. 490, 494, 

42 C.J. p 1412 note 85 [a]. 

84. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.I11.. 181 P. 990. 

85. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., supra. 

46 C.J. p 1087 note 12. 

86. U.S.—^Peoria Waterworks Co, v. 
Peoria R. Co., supra. 

87. Pa.—^Donnelly v. Lehigh Nav. 
Electric Co., 102 A. 219, 221, 258 
Fa. 580. 

88. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.I11., 181 P. 990. 


89. U.S.—^Peoria Waterworks Co. v., 
Peoria R. Co., supra. 

49 C.J. p 1238 note 27. 

90. U.S.—^In re Green, Cust. & Pat. 
App., 97 P,2d 130, 133. 

91. Webster New Int. D. 

Term used 

N.J.—^Driver-Harris Wire Co. v. Driv¬ 
er, 62 A. 461, 463, 70 N.J.Bq. 34. 

64 C.J. p 720 note 65. 

^'Beslstance” wire, sheet or strip 
Product of some alloy of copper 
used in the manufacture of electri¬ 
cal apparatus which does not conduct 
electricity as freely as does pure 
copper.—^Driver-Harris Wire Co. v. 
Driver, supra. 

92. Webster New Int. D. 

93. Tex.—^Ft Worth & D. C. R. Co. 
V. Miller, Civ.App., 201 S.W. 1049. 

94 . xT.S.—Ocean Accident & Guaran¬ 
tee Corporation v. Penick & Pord, 
C.C.A.Iowa, 101 P.2d 493, 495.. 

9& U.S.—General Electric Co. v. 
Butler Light, Heat & Motor Co., D. 
C.Pa., 205 P. 42, 43. 
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96. U.S.—^Dayton Pan & Motor Co. 
V. Westinghouse Electric & Mfg. 
Co., Ohio, 118 P. 562, 568, 55 C.C.A. 
890. 

**Cioutradi8tingtiished ftom ‘luductloiL* 
proper" 

U.S.—^Dayton Fan & Motor Co. v. 
Westinghouse Electric & Mfg. Co., 
supra. 

97. U.S.—^Dayton Fan & Motor Co. v. 
Westinghouse Electric & Mfg. Co., 
supra. 

98. Webster New Int.D. 

PartlouIaz phrases 

(1) "Series system.”—^Edison Elec¬ 
tric Light Co. V. Westinghouse, C,C 
N.J., 56 P. 490, 494, reversed on oth¬ 
er grounds Westinghouse v. Edison 
Electric Light Co.. 63 P. 688, 11 C.C. 
A. 342—57 C.J. p 271 note 30. 

(2) Other phrases see 57 C.J. p 271 
notes 27<-29, 81. 

99. N.T.—^Moore v. Champlain Elec¬ 
tric Co., 85 N.T.S. 37, 39,^ 88 App. 
Div. 289. 

1. Webster New IntD. 
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touching' or connecting two or more of the electric 
wires.2 It is also used as a verb,3 meaning to 
complete an electric circuit by a conductor of low 
resistance; to introduce a shunt of low resistance.^ 

Shunt. An electric shunt is an additional course 
or side track established for the passage of part 
of an electric current.^ 

Sparking. The short jump of electricity from 
one object to another, or a slight break in a simple 
circuit.® 

Sparking plug. A device for electrically ignit¬ 
ing the gas in explosive engines.^ 

Step-down. A term sometimes used to designate 
a transformer.® See the definition of Transformer 
infra notes 19-24. 

Subdivision of the electric light. The concrete 
term for the division of the electric current into 
numerous small units and their conversion into 
luminous centers.® 

Switch. A device for opening and closing a sin¬ 
gle circuit in some regular and systematic man¬ 
ner a movable conducting piece to restore the 


continuity of an electric circuit any device by 
which one line may be electrically connected with 
another. 

Terminal. A pole;^® either of the ends of a 
conducting circuit, as of an induction coil, dynamo, 
or electric motor.^^ As used in connection with 
fuses, “terminals” are described as small circular 
pieces of copper connected to the ends of the piece 
of fusible metal that composes the fuse.i® 

Three-phase system. A system by which elec¬ 
trical current is converted into power for com¬ 
mercial use;i® a system which does not have a 
grounding, that is, there is no connection of the 
current with the earth.^^ 

Tip. In mechanics, as applied to an electric 
plug, a word of experts* coinage, fully describing 
one of the two main parts into which the base of 
a certain plug is separable.^® 

Transformer. An apparatus which, by the util¬ 
ization of the phenomena of magnetic induction, is 
used for the changing of the ratio of electric po¬ 
tential, or voltage, from a higher to a lower value, 
or vice versa,i® the former being known as a 


8. Mo.—Clark v. St. Louis & S. R. 
Co., 1S7 S.W. 583, 585, 234 Mo. 
396. 

3 , XJ.S.—^Petroleum Rectifyingr Co. 
V. Reward Oil Co., Cal., 260 P. 177, 
181, 171 C.C.A. 213. 

The teem "short cirouitiBg',” as 
used in certain patents for separat¬ 
ing and collecting particles of one 
liquid suspended in another by elec¬ 
tricity, has been held to mean a total 
short circuiting, and not a succession 
of minute short circuits.—^Petroleum 
Rectifying Co. v. Reward Oil Co., 
supra. 

4. Century D. 

5 , xr.S.—^Weston Electrical Instru¬ 
ment Co. V. Empire Electrical In¬ 
strument Co., C.C.N.T., 181 P. 82. 

Censtmetion and operation explained 

U.s. —Weston Electrical Instrument 
Co. V. Empire Electrical Instru¬ 
ment Co., supra. 

58 C.J. p 705 note 59 [a]. 

ParticTilar phrases 

(1) “Shunting off a portion of the 
current.”—Weston Electrical Instru¬ 
ment Co. V. Empire Electrical In¬ 
strument Co., supra. 

(2) Other phrases.—Westinghouse 
Electric & Mfg. Co. v. Cutter Electric 
& Mfg. Co., C.C.Pa., 136 P. 217, 222, 
reversed on other grounds 143 P. 966, 
75 C.C.A. 152. 

68 C.J. p 705 notes 62-69. 

6. Mo.—Sexton v. Metropolitan St. 
R. Co., 149 S.W. 21, 26, 246 Mo. 
254. 


Xlashover distinguished 
Mo.—Sexton v. Metropolitan St, R. 
Co., supra. 

7- XJ.S.—Folger & Moriarty v. Dow 
Portable Electric Co., C.C.Mass., 
128 F. 45, affirmed 133 P. 296, 68 C. 
C.A. 561. 

8. Mich.—Sykes v. Portland, 169 N. 
W. 325, 327, 193 Mich. 86. 

9. U.S.—Edison Electric Light Co. v. 
XT, S. Electric Lighting Co., C.C. 
N.Y., 47 P. 454, 455, affirmed 52 P. 
300. 3 C.C.A. 83, modified on other 
grounds 53 P. 592, 3 C.C.A. 605, mo¬ 
tion denied 59 P. 501, 8 C.C.A. 
200 . 

la u.s. —Thomson-Houston Electric 
Co. V. Nassau Electric R. Co., N.Y., 
107 P. 277, 278, 46 C.C.A. 263. 
Construction and operation 
U.S.—^Thomson-Houston Electric Co. 

V. Nassau Electric R. Co., supra. 

60 C.J. p 1199 note 98 [a]. 

11- U.S.—^Westinghouse Electric & 
Mfg. Co, V. Cutter Electric & Mfg. 
Co., C.C.Pa., 136 P. 217, 218, re¬ 
versed on other grounds 143 P. 966, 
75 C.C.A. 152. 

12. U.S.—Kinloch Tel. Co. v. West¬ 
ern Electric Co., Mo., 113 P. 669, 
660, 51 C.C.A. 369. 

“Contact member" equivalent 
U.S.—^Westinghouse Electric & Mfg. 
Co. V. Cutter Electric & Mfg. Co., 
C.C.MO., 136 P. 217, 218. reversed 
on other grounds 143 P. 966, 76 C.C. 
A. 152. 

13. Webster New Int.D. 
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14. Webster New Xnt.D. 

15. Mass.—Cassady v. Old Colony 
St. Ry. Co., 68 N.B. 10, 184 Mass. 
166, 157, 63 L.R.A. 286. 

Construction and use 
Mass.—Cassady v. Old Colony St. Ry. 
Co., supra. 

62 C.J. p 732 note 37 [a]. 

16. Iowa.—^Kimball Bros. Co. v. Citi¬ 
zens' Gas & Electric Co., 118 N.W. 
891, 892, 141 Iowa 632. 

“Monocyclic” system distinguished 
see Monocyclic, supra. 

17. Mo.—Clark v. St. Louis & S. R. 
Co., 137 S.W. 583, 585, 234 Mo. 
396. 

IS, U.S.—^Benjamin Electric Mfg. 
Co. V. Northwestern Electric Equip¬ 
ment Co., N.Y., 251 F. 288, 291, 163 
. C.C.A, 444. 

19, U.S.—General Electric Co. v. 
Butler Light, Heat & Motor Co., 
D.C.Pa., 205 P. 42, 44. 

63 C.J. p 791 note 55. 

Constructioa desoxlbed 

W.Va.—^Bice v. Wheeling Electrical 
Co., 59 S.E. 626, 62 W.Va. 685. 

63 C.J. p 791 notes 53, 55 [a]. 
Object or purpose 

Iowa.—Snyder v. Mutual Telephone 
Co., 112 N.W. 776, 777, 135 Iowa 
216, 14 L.R.A.,N.S., 321. 

63 C.J. p 791 note 55 [b]. 

As necessary appliance for safety 
Ill.—Snell V. Clinton Electric Light, 
i Heat & Power Co., 63 N.E. 1082, 
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*‘step-down transformer,”20 the latter as a “step-up 
transformer ;”2i but when there is no qualifying 
adjective the term is generally taken to mean a 
step-down transformer,22 and it has been described 
as a mechanism used to reduce the voltage carried 
by the main conductor.23 It is also called a con¬ 
verter ;24 or an induction coil, see the definition of 
Coil supra note 25. 

Transformer and distributing station. An elec¬ 
tric transforming station ;25 a substation for trans¬ 
forming high-tension current to low-tension cur¬ 
rent for distribution to the consumers served by 

that station.26 

Trouble shooter. A trouble shooter, also called 
“trouble hunter”27 or “trouble man,”28 jg a term 
employed as meaning an experienced lineman,29 
whose duty it is to ascertain the nature of trouble 
on electric lines one who is so well skilled in 
his business that he is selected to investigate and 
find any and all defects and troubles that exist 
along the line which interfere with or destroy the 
service, and to repair the same when discovered.^! 

Undulatory or vibratory current. See the defini¬ 
tion of Current supra note 31. . . 

Volt. A unit of electromotive force ;22 that elec¬ 
trical force which, when steadily applied to a wire 
or other conductor having a resistance of one bil¬ 


lion units of the C.G.S. system, will produce a cur¬ 
rent of one-tenth of a unit per second of that sys¬ 
tem ;33 the degree of difference between two po¬ 
tentials indicating the .degree of electromotive 
force with which electricity will flow from the 
place of high potential to the place of. low poten¬ 
tial whenever the two are connected by a conduc¬ 
tor of electricity.34 

Voltage. The force or pressure of electricity.3S 

Watt. One seven-hundred-forty-sixth of one 
horse powerten million units of power in the 
Centimeter-Gram-Second system; one ampere 
times one volt.37 

Zone. An air space, so arranged that, in case 
of a breakage of any wire at any point, that wire 
would not come in contact with a wire of another 
system, either by being blown against, it or by fall¬ 
ing directly on it by weight of gravity.33 

c. Other Terms 

A number of other terms relating to the production, 
distribution, or consumption of electricity have been de¬ 
fined or discussed, generally as part of the construction 
of statutes. 

Other terms relating to the production, distribu¬ 
tion, or consumption of electricity which have been 
defined or discussed, generally in connection with 
the construction of statutes, include “electrical 
transmission system,“29 “electrical work,”^® “elec- 


1083. 196 Ill. 626, 89 Am.S.R. 341, 
58 L.R.A. 284. 

63 C.J. p 791 note 55 [c]. 
Distinguished from conductor see 
Conductor supra. 

20. U.S.—General Electric Co, v. 
Butler Light, Heat & Motor Co., 
D.C.Pa., 205 P. 42, 44. 

21. U.S.—General Electric Co. v. 
Butler Light, Heat & Motor Co., 
supra. 

22. III.—Snell v. Clinton Electric 
Light, Heat & Power Co., 63 N.E. 
1082, 1083, 196 Ill. 626, 89 Am.S.R. 
341, 58 L.R.A. 284. 

23. N.T.—Webster v. Richmond 
Light & R. Co., 143 N.T.S. 57, 58, 
158 App.Div. 210. 

63 C.J. p 791 note 54. 

24. Ill.—Snell v. Clinton Electric 
Light, Heat & Power Co., 63 N.E. 
1082, 1083, 196 Ill. 626, 89 Am.S.R. 
341, 58 L.R.A. 284. 

63 C.J. p 792 note 59. 

25. N.Y.—People v. Walsh, 248 N. 
T.S. 753, 756, 140 Misc. 25. 

26. N.Y.—People v. Walsh, supra. 
Electric central station power plant 

distinguished 

N.Y.—People V. Walsh, supra. 

27. R.I.—Judge v. Narragansett 
Electric Lighting Co., 42 A. 507, 21 
R.I. 128. 

29 C.J.S.-31 


28. Mo.—Hill V. Union Electric 
Light & Power Co., 169 S.W. 345. 
352, 260 Mo. 43. 

29. Ill,—Perkins v. Sanitary Dist. of 
Chicago, 171 IlI.App. 582, 587. 

64 C.J. p 1314 note 6. 

38. III.—^Perkins v. Sanitary Dist. of 
Chicago, supra. 

31. Mo.—^Hill V. Union Electric 

Light & Power Co., 169 S.W. 345, 
362, 260 Mo. 43. 

32. Ohio.—^Dayton v. City Railway 
Co., 12 Ohio S. & C. P. 258, 297. 

33. U.S.—^Peoria Waterworks Co. v. 
Peoria R. Co., C.C.I11., 181 F. 990, 
1001 . 

34. Ohio.—^Dayton v. City Railway 
Co., 12 Ohio S. & C. P. 258, 297. 

35. Mo.—^Harrison v. Kansas City 
Electric Light Co., 93 S.W. 951, 
955, 195 Mo. 606. 

Using analogy of water power in 

place of electricity, relatively the 
voltage is the head and the fall.— 
Dayton v. City Railway Co., 12 Ohio 
S. & C.P. 258, 297. 

Particular phrases see 67 C.J. p 272 
notes 14-17. 

36. U.S.—Peoria Waterworks Co. v. 
Peoria R. Co., C.aill., 181 F. 991, 
1001. 

67 C.J. p 1464 note 23. 
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37. U.S.—Peoria Waterworks Co. v. 
. Peoria R. Co., supra. 

38. Ill.-Chicago Tel. Co: v. North¬ 
western Tel. Co., 65 N.E. 329, 341, 
199 Ill. 324. 

Wires in same "zone'' 

“Where two leads of wires are said 
to be in the same zone, they are in 
that proximate relation to each oth¬ 
er that a contact is possible between 
the two systems by falling wires.”— 
Chicago Tel. Co. v. Northwestern Tel. 
Co., supra. 

39. As enclTiding generating system 

“The words ‘electrical transmis¬ 
sion system' mean nothing more nor 
less than a system through which 
electricity may be distributed from 
one person or place to another per¬ 
son or place and does not include the 
manufacture or production of the 
electricity or power.”—City of West 
Memphis v. West Memphis Power Sc 
Water Co., 141 S.W.2d 527, 529, 200 
Ark. 835. 

40. Work on telegraph or telephone 
lines 

“Electrical work” described In 
statutory provision as meaning any 
kind of work in or directly connected 
with the construction, installation, 
alteration, operation, removal or re¬ 
pair of wires, cables, switch boards 
or apparatus used for transmission 
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trie central station power plants,“electric cur¬ 
rent generating plant,“electric light plant, 
“electric lights,”^^ “electric light works,5 “elec¬ 
tric plant,and “electric works.”^^ Whether a 
plant for the generation of electricity constitutes 
a manufacturing establishment or manufacturing 
plant will be considered in the CJ.S. title Manu¬ 
factures § 4, also 38 CJ. p 982 note l6-p 983 note 
26. The nature of electrical companies is consid¬ 
ered infra § 10. 

§ 2. Statutory and Municipal Regulations in 
General 

The right to produce and sell electricity Is open to 
all; but it Is subject to regulation, particularly where 
the electricity is sold to the public. 

The right to produce and sell electricity as a com¬ 
mercial product is not a prerogative of government 


but is open to all.^^ It is a business which does not 
require a franchise and natural as well as arti¬ 
ficial persons may engage in such business.^® How¬ 
ever, since electricity is so dangerous a commodi¬ 
ty, persons engaged in the manufacture or handling 
thereof are subject to reasonable regulations and 
restrictions by the proper authority in the exercise 
of the police-power,51 which power is considered in 
Constitutional Law §§ 174-198. 

Moreover the business of supplying electricity is 
also subject to regulation under this power where 
the electricity is supplied to the public, so that the 
business becomes a public service occupation.52 
However, a mere sale of electrical energy or power 
for use in private enterprise is not engaging in a 
public business so as to subject it to public regula¬ 
tion the test is whether the selling is to the pub¬ 
lic generally or only as an incident to some other 


of electrical current or operation of 
teleirraph or telephone lines, is not 
confined to work directly connected 
with the construction of the lines, 
but Includes any kind of work In or 
directly connected with the operation 
of telegraph or telephone lines.— 
Pegg V. Postal Telegraph & Cable Co., 
283 P. 58, 59, 129 Kan. 413. 

41. Substations distinguished 

A central station Is a term used to 
designate a. plant at which electric 
current is generated to supply con¬ 
sumers and is distinct and different 
from the substations used for trans¬ 
forming local direct current for dis¬ 
tribution.—^People ex rel. Taylor v. 
Walsh, 248 N-T.B. 753, 767, 140 Misc. 
25. 

42. Boiler room held not inelnded 
Tex.—Sovereign Camp of Woodmen 

of the World v. Akins, Civ.App., 

219 S.W. 492, 494. 

43. Oenerating plant or distributing 
plant 

(1) “Electric light plant” may con¬ 
sist of distributing plant alone or 
generating plant alone; the case of 
Cooper V. Middletown, 105 N.E. 393, 
56 Ind.App. 374, in which the statu¬ 
tory term “electric light works” is 
defined as including a generating 
plant, is not authoritative as to stat¬ 
utes indicating a different policy.— 
Palmer v. City of Liberal, 64 S.W.2d 
265, 267, 334 Mo. 266. 

(2) Electric generating plant and 
distribution system furnishing light 
to city streets and domestic consum¬ 
ers and small power consumers held 
■“electric light plant.”—^Brown v. 
Tuskegee Light & Power Co., 168 So. 
159, 160, 232 Ala. 361. 

44. Applicable to any phase of 
lighting 

A term in common parlance ap¬ 
plicable to any phase of a lighting 
^'Syut^ and often applied to fixtures^ 


used in principal case to mean elec¬ 
tric current for lights.—City of High 
Point V. Duke Power Co., D.C.N.C., 
34 FTSupp. 339, 342. 

45. Ihelndes generating plant 

A term comprehending and includ¬ 
ing, not only the equipment and ap¬ 
pliances necessary to receive and 
carry the current, but also a gen¬ 
erating plant.—Northern Nebraska 
Power Co. v. Holt County, 235 N.W. 
92, 94, 120 Neb. 724, citing Corpus 
Juris—20 C.J. p 302 note 11. 

48. Judicial definition 

(1) A term ordinarily including the 
steam engines or other prime mo¬ 
tors, the generating dynamo or dy¬ 
namos, the lamps and other electro- 
receptive devices, and the circuit 
connected therewith.—Todd v, Mc- 
Cloy, Ark,, 120 S.W.2d 160, 161, 196 
Ark. 832—20 C.J. p 302 note 12. 

(2) However, the clear intention 
of contracting parties to use the 
term in a narrower sense will be en¬ 
forced by the court.—^Fisher Electric 
v:o. V. Bath iron Works, 74 N.W. 493, 
116 Mich, 293—20 C.J. p 302 note 13. 

(3) Poles and wires are included 
in the term.—^Brown v. Gerald, 61 A, 
785, 100 Me. 351, 109 Am.S.R. 526, 70 
L.R.A. 472. 

Statutory defluition 

“The term Includes all real estate, 
fixtures and personal property op¬ 
erated, owned, used or to be used for 
or in connection with or to facilitate 
the generation, transmission, dlstri^ 
bution, sale or furnishing of elec¬ 
tricity for light, heat or power, and 
any conduits, ducts or other de¬ 
vices, materials, apparatus or prop¬ 
erty for containing, holding or car¬ 
rying conductors used or to be used 
for the transmission of electricity 
for light, heat or power.”—^Public 
Seirvlce Commission, Second Dist., v. 
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J. & J. Rogers Co., 172 N.T.S. 498, 500, 
184 App.Dlv. 705. 

Operation of electric plant described 
in detail 

N.T.—People v. Wemple, 16 N.T.S. 
711, 61 Hun 63. 

,47. Boiler room held not included 
Tex.—Sovereign Camp of Woodmen 
of the World v. Akins, Civ.App., 
219 S.W. 492, 494. 

48. Ky.—^Princeton v. Princeton 
Electric Light Co., 179 S.W. 1074, 
166 Ky. 730. 

20 C.J. p 320 note 23. 

49. Me.—Crawford Electric Co. v. 
Knox County Power Co., 86 A. 119, 
110 Me. 285, Ann.Cas.l914C 933. 

20 C.J. p 320 note 24. 

50. Me.—Crawford Electric Co. v. 
Knox County Power Co., supra. 

20 C.J. p 320 note 25. 

51. U.S.—^Missouri v. Murphy, Mo., 
18 S.Ct. 605, 170 U.S. 78, 42 L.Ed. 
955. 

20 C.J. p 320 note 26. 

52. U.S.—Consolidation Coal Co. v. 
Martin, C.C.A.Ky., 113 P.2d 813— 
City and County of San Francisco 
v. U. S., C.C.A.Cal., 106 F.2d 669, 
reversing, D.C., U. S. v. City and 
County of ,San Francisco, 23 F. 
Supp. 40, certiorari granted 60 S. 
Ct. 467, 309 U.S. 642, 84 L.Ed. 996, 
reversed on other grounds 60 S. 
Ct. 749, 310 U.S. 16, 84 L.Ed. 1050, 
rehearing denied 60 S.Ct. 1071, 310 
U.S. 657, 84 L.Ed. 1420. 

Pa.—Borough of Schuylkill Haven v. 
Manbeck, 22 Pa.Dist. & Co. 467, 27 
Mun.L.R. 191, 34 Sch.Leg.Rec. 196. 
20 C.J. p 320 note 30. 

53. Wash.—State v. Spokane & I. E. 
R. Co., 154 P. 1110, 89 Wash. 699, 
L.R.A.1918C 675. , 

20 C.J. p 320 note 31. 
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business in which the seller is engaged; the former 
constitutes a public service occupation subject to 
regulation, while the latter does not.54 This pow¬ 
er of public regulation cannot be contracted a^ay.55 

Certificate of convenience and necessity. . Under 
statutes so providing, the right of an electric com¬ 
pany to do business may, under some circumstances, 
depend on procuring a certificate of convenience 
and necessity from the public service commission,®^ 
at least where there is one company already in the 
field. Under such statutes the fact that a com¬ 
pany has a franchise from the county will not au¬ 
thorize it to operate without authority from the 
commission nor, under a provision to that ef¬ 
fect, can a company operating under the authority 
of the commission extend its lines to new territory 


without the permission of the' commission.®^ The 
granting of a certificate may be conditioned on the 
construction of the line in accordance with c.ertain 
standards of construction. 

Particular regulations. The power to regulate in¬ 
cludes the power to make regulations designed to 
secure a suitable and adequate service to the pub- 
lic®i and the. safety and convenience of electrical 
supply,®2 not only at the time of granting the fran¬ 
chise, but also thereafter but where the regula¬ 
tion is by ordinance it must be within the statutory 
power of the municipality.®^ Electrical companies 
may be required to supply electric lighting to prem¬ 
ises within a specified distance of their wires;®® 
but such regulations must be reasonable®® and not 
in violation of constitutional provisions.®*^ Refusal 
to furnish electricity, on demand, exposes the com- 


54, Cal.—Pinney & Boyle Co. v. 
Los Angeles Gas & Electric Corp., 
141 P. 620. 168 Cal. 12, L.R.A.1915C 
282, Ann.Cas.l915D 471. 

20 C.J. P 321 note 32. 

Uam'ber of customers is immaterLal 
Ind.—Public Service Co. of Indiana 
V. City of New Castle, 8 N.E.2d 
821, 212 Ind. 229. 

Acceptance of requests for service 
Acceptance of practically all re¬ 
quests for service constitutes elec¬ 
tion to engage in public business.— 
Consolidation Coal Co. v. Martin, C. 
C.A.Ky., 113 F.2d 813—20 C.J, p 321 
note 32 Cc]. 

55. Ark.—^Hunt v. Marianna Electric 
Co., 170 S.W. 96, 174 Ark. 498, 
L.R.A.1915B 131. 

20 C.J. P 321 note 33. 

56- Mo.—^Public Service Commis¬ 
sion V. Kansas City Power & 
Light Co., 31 S.W.2d 67, 325 Mo. 
1217. 

20 C.J. p 321 note 39. 

Validity; limited application 

(1) Such a statute has been held 
valid.—Pirie v. Public Utilities Com¬ 
mission, 209 P. 640, 72 Colo. 65. 

(2) Such a statute has been held 
valid even though it exempted non¬ 
profit corporation, organized by in¬ 
habitants of territory for purpose 
of furnishing electricity to members 
and all others complying with pre¬ 
scribed conditions.—^Alabama Power 
Co. V. Cullman County Electric 
Membership Corporation, 174 So. 866, 

234 Ala. 396, adhered to 178 So. 919, 

235 Ala. 694. 

(3) Such a statute has been held 
valid even though it exempted or was 
held not applicable to municipal cor¬ 
poration operating its own plant. 
Ala.—^Birmingham Electric Co. v. 

City of Bessemer, 186 So. 569, 237 
Ala. 240. 

Kan.—^Kansas Gas & Electric Co. v. 


City of McPherson, 72 P.2d 985, 
146 Kan. 614, appeal dismissed 
Kansas Gas & Electric Co. v. City 
of McPherson, Kansas, 58 S.Ct. 752, 
303 U.S. 624, 82 L.Ed. 1087. 

(4) Applicability to municipal 
plants see infra § 6. 

57. Cal.—Ghriest v. State R. Co. 
Commn., 148 P. 195, 170 Cal. 63; 

20 C.J. p 322 note 40. 

Bestriction opemting on consiimex 
Under statute so providing, where 
borough operates its own electric 
plant no one is permitted to intro¬ 
duce electricity into the borough 
from any other source, and such a 
statute has been held valid.—Borough 
of Schuylkill Haven v. Manbeck, 22 
Pa.Dist. & Co. 467, 27 Mun.L.R. 191, 
34 Sch.Leg.Rec. 196. 

Bepeal of statute held valid 
U.S.—City of Paragould, Ark., v. 
Arkansas Utilities Co.; C.C.A.Ark., 
70 F.2d 530, certiorari denied Ar¬ 
kansas Utilities Co. v. City of Par¬ 
agould. 65 S.Ct. 101, 293 U.S. 586, 
79 L.Ed. 682. 

58. Mo.—^Public Service Commission 
V. Kansas City Power & Light Co., 
31 S.W.2d 67, 325 Mo. 1217. 

59. Mo.—^Public Service Commission 
V. Kansas City Power & Light Co., 
supra. 

60. Mo.—^Public Service Commission 
V. Kansas City Power & Light Co., 
supra. 

61. Ark.—^Hunt v. Marianna Electric 
Co., 170 S.W. 96, 114 Ark. 498, L. 
R,A.1915B 131. 

62. Cal.—Gaylord v. Pasadena, 166 
P. 348, 175 Cal, 433—^Ex parte 
Goodrich, 117 P. 461, 160 Cal. 410, 
Ann.Cas.l913A 56. 

20 C.J. p 322 note 45. 

BegnlfttloxL of wiring and inspec¬ 
tion thereof is within police power 
and may be provided for by ordi¬ 
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nance.—City of Toledo v. Winters, 
lO'Ohio N.P.,N.S., 661. 
l2ispections and fees therefor 
It is within police power to re¬ 
quire inspection of electrical ap¬ 
paratus or work, and reasonable 
charges may be made therefor. 
Philippine.—Manila v. Manila Elec¬ 
tric R. & Light Co., 23 Philippine 
547. 

Tex.—^Bx parte Cramer, 136 S.W. 61, 
62 Tex.Cr. 11, 36 L.R.A.,N.S., 78, 
Ann.Cas.l913C 588. 

20 C.J. p 322 note 45 [b]. 

63. Ark.—Hunt v. Marianna Elec¬ 
tric Co., 170 S.W. 96, 114 Ark. 498, 
L.R.A.1915B 131. 

64. Mass.—Cawley v. Northern 
Waste Co., 132 N.B. 365, 239 Mass. 
540. 

Ordinance held invalid 
Statute authorizing supervision of 
wiring, and providing that officer 
shall notify owner of property if 
wiring is unsafe, was held not to 
authorize ordinance providing that 
no owner of property’ can connect a 
current of electricity with any sys¬ 
tem of wiring for light or power 
without a written permit.—Cawley 
V. Northern Waste Co., supra. 

65. Ky.—^Marion Electric Light & 
Ice Co. V. Rochester, 149 S.W. 977, 
149 Ky. 810. 

20 C.J. p 322 note 47. 

Duty to furnish service see infra § 
25. 

66. U.S.—^Minneapolis General Elec¬ 
tric Co. V. Minneapolis, C.C.Minn‘., 
194 F. 215. 

20 C.J. p 322 note 48. 

67. Cal.—^Ex parte Goodrich, 117 P- 
451, 160 Cal. 410, Ann.Cas.l913A 

56. 

BeqnlrixLg fnmishlng of bidbs 
A statute requiring electric com¬ 
panies to furnish their consumers 
'with electric light bulbs withdit' 
charge therefor would l)!|e unconsti-' 
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pany to penalty under some statutes.^* A company 
maintaining a conduit in which wires of electric 
companies may be laid and maintained on payment 
of rental may be required to furnish service to any 
electric company having the right to use the 
streets.^^ A penalty may be imposed for tampering 
with wires and appliances of an electric company^® 
Construction of regulations. Rules governing 
statutory construction generally have been applied 
in the determination of the requirements and ap¬ 
plication of regulatory statutes and ordinances'^ 
An act giving designated courts jurisdiction to com¬ 
pel compliance with the provisions of the act gov¬ 
erning electric companies is not exclusive of other 
remedies.72 

Adoption and repeal of regulations. Ordinances 
regulating electric companies are adopted by mu¬ 
nicipalities in their legislative capacity,and can¬ 
not be nullified, suspended, or repealed otherwise 
than by legislative action; regulations cannot be 
waived by mere nonaction.^^ 

§ 3. Powers and Proceedings of Public OflBi- 
cers, Boards, and Commissioners 

a. Powers 

b. Proceedings 


a. Powers 

The power to regulate electric companies may, withih 
limits, be delegated. The power and Jurisdiction of 
public service commissions over electric companies de¬ 
pend on statute; their power is generaiiy limited to public 
service corporations. 

Within the rules stated in Constitutional Law 
§§ 138 b (3) and 140, there may be a delegation of 
the power to regulate and control electric compa- 
nies.'^S Thus an ordinance providing that the elec¬ 
trical inspector of the municipality shall adopt rules 
for electrical work and that the requirements of the 
national electrical code shall be controlling is not 
an invalid delegation of power but a provision 
authorizing the inspector to grant or refuse permits 
to do electrical work according to his judgment of 
the competency of the applicant is unconstitution- 
al.77 

Public service commissions. Where authority to 
regulate and control electric companies is, by stat¬ 
ute, vested in whole or in part in a public service 
commission, the powers and jurisdiction of the com¬ 
mission depend on such statute and such stat¬ 
utes have been held to be constitutional as against 


‘tutional as depriving- electric com¬ 
panies of property without due 
process of law; nor would such 
statute he a valid exercise of po¬ 
lice power of commonwealth, since it 
would not tend to promote public 
health, public safety or public 
morals.—^In re Opinion of the Jus¬ 
tices, 14 N.E.2d 392, 300 Mass. 591, 
115 A.L..R. 1158. 

68. Cal.—^Thompson v. San Fran¬ 
cisco Gas & Electric Co., 121 P. 
937, 18 Cal.App. 30. 

20 C.J. p 323 note 50. 

69. N.T.—In re Long Acre Electric 
Light & Power Co., 80 N.E. 1101, 
1S8 N.T. .<161. 

20 C.J. P 323 note 61. 

70. Philippine.—U. S. v. Genato, 15 
Philippine 170. 

20 C.J. p 323 note 52. 

71. Idaho.—^Idaho Power & Light 
Co. V. Blomguist, 141 P. 1083, 26 
Idaho 222. 

20 C.J. P 323 note 64. 

Statute xeguixlng flltng of reports 
'(1) The statutes requiring certain 
reports to be filed with city authori¬ 
ties by light companies furnishing 
light to inhabitants of city, and im¬ 
posing penalties for willful refusal 
to make reports, have been held ap¬ 
plicable only to- public utilities op¬ 
erating in one municipality.—City of 
Baird v. West Texas Utilities Co., 
148 S.W.2d 392, dismissing. error, 
Civ.App.. 145 S.W.2d 965. 


(2) Where, after enactment of 
such statute, the legislature au¬ 
thorized organization of public utili¬ 
ty corporations of such nature that 
required reports, if made by cor¬ 
porations, would not serve purpose 
intended, such statutes were to be 
construed as applying only to com¬ 
panies of same nature as those in ex¬ 
istence at date of passage of stat¬ 
utes and not to corporations orga¬ 
nized under subsequent legislation.— 
City of Baird v. West Texas Utilities 
Co., Tex.Civ.App., 145 SvW.2d 966, 
error dismissed. Sup., 148 S.W.2d 
392. 

(3) Such statute. Imposing a penal¬ 
ty for each day during which com¬ 
pany continues in default is a *'penal 
statute,” and the term “willfully,” as 
used therein means with evil intent, 
or without reasonable ground to be¬ 
lieve the act lawful; and where re¬ 
fusal by electric company, which was 
incorporated under statute of 1911, 
to file reports was consistent with 
good faith belief that the law did 
not require company to file reports, 
even if statutes of 1907 respecting 
reports were applicable to company, 
the company was not liable for pay¬ 
ment of penalties, since company’s 
refusal was not “willful” within stat¬ 
ute.—City of Baird v. West Texas 
Utilities Co., Tex.Clv.App., 145 S.W. 
2d 965, 968, error dismissed, Sup., 
148 S.W.2d 392. 

72. Mass.—Crocker v. Boston Elec- 
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trie Light Co., 62 N.E. 978, 180 
Mass. 516. 

20 C.J. p 323 note 56. 

73. Ill.—Conrad v. Springrfleld Cons. 
R. Co., 145 IlLApp. 564, affirmed 
88 N.E. 180, 240 Ill. 12, 130 Am.S.R. 
251. 

Iowa.—Tipton v. Tipton Light & 
Heating Co., 167 N.W. 844, 176 
Iowa 224. 

ZTeoesslty of referendum 
An ordinance to regulate and con¬ 
trol the exercise by corporation of 
an electric franchise to use streets 
and public places was held a regu¬ 
latory ordinance merely, and to con¬ 
tain none of the'elements of a fran¬ 
chise, and hence not subject to refer¬ 
endum under statute requiring refer¬ 
endum as to franchise in certain cas¬ 
es.—City of Grand Rapids v. Con¬ 
sumers' Power Co., 188 N.W. 630, 218 
Mich. 414. 

74. Ill..—Conrad v. Springfield Cons. 
R. Co., 145 Ill.App. 564, affirmed 
88 N.E. 180, 240 Ill. 12, 130 Am.S.R. 
251. 

75. Ohio.—City of Toledo v. Win¬ 
ters. 10 Ohio N.P.,N.S., 661. 

Or.—^Ravlin v. Hood River Peoples' 
Utility Dist., 106 P.2d 157. 

76. Ohio.—City of Toledo v. Win¬ 
ters, 10 Ohio N.P.J^J’.S., 661. 

77. Ohio.—City of Toledo v. Win¬ 
ters, supra. 

7a Wis.—^Wisconsin Power & Light 
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various objections."^® It has been held that on 
grounds of public policy the supervisory power of 
the commission should be broad, so as to apply to 
all activities of companies under its jurisdiction;®® 
but the commission's orders must be reasonable and 
in conformity with law.®i The power and jurisdic¬ 


tion of commissions with respect to particular ac¬ 
tivities of electric companies have been considered 
in a number of cases.®® The commission, rather 
than the courts, has jurisdiction over a complaint by 
one company that another company was operating 


Co. V. Public Service Commission, 

261 K.W. 711, 219 Wis. 104. 

20 C.J. P 321 note 34, p 332 note 61. 
Power with respect to rates see in¬ 
fra § 30. 

Effect ou powers of cities 

In some instances statutes have 
been held to exclude the power of ci¬ 
ties to make regulations governing 
the same matter.—California-Oregon 
Power Co. v. Grants Pass, D.C.Or., 
203 P. 173—^20 C.J. P 321 note 35. 

Juxisdlctlo]]. of federal commission 

(1) Under Federal Power Act, fed¬ 
eral power commission is given con¬ 
trol of transmission and sale of 
energy at wholesale in Interstate 
commerce, and of interconnection 
and coordination of facilities with a 
view to assuring an abundant sup¬ 
ply of electric energy throughout the 
United States; and jurisdiction of 
the state public service commissions 
is expressly reserved over facilities 
used for the generation of electric 
energy and over facilities used in its 
local distribution.—^Northern Penn¬ 
sylvania Power Co. v. Pennsylvania 
Public Utility Commission, 200 A. 
866, 132 Pa.Super. 178, reversed on 
other grounds 5 A.2d 133, 333 Pa. 
265. 

(2) The provisions of the Water 
Power Act giving the federal power 
commission the right to regulate 
rates in the absence of regulation 
by a state commission and to re¬ 
quire the development of a project to 
meet the needs of the public are 
designed to protect the public against 
exorbitant rates and the withhold¬ 
ing of natural resources from profit¬ 
able use.—Carolina Power & Light 
Co. V. South Carolina Public Service 
Authority, C.C.A.S.C., 94 F.2d 620, 
affirming, D.C., 20 F.Supp. 864, cer¬ 
tiorari denied 68 S.Ct. 1048, 304 U.S. 
578, 82 L.Ed. 1541. 

Statute as repealing prior legislation 

The law creating and establishing 
the jurisdiction of the commission, 
which law defines electrical cor¬ 
porations as including a corporation 
owning, maintaining, and operat¬ 
ing an electric plant, which is defined 
to include conduits for holding and 
carrying conductors used in the 
transmission of light,* heat, or pow¬ 
er, and which gives the commission 
supervision of such corporations and 
authority to prescribe the rates 
which they charge the public for 
their service, does not repeal by im¬ 
plication statutes creating a board 


of commissioners of electrical sub¬ 
ways for the city of New York, and i 
requiring corporations using electri¬ 
cal wires to run them through the 
subways, later transferring to a 
board of electrical control the pow- ' 
er of the board of commissioners of 
the electrical subway, and finally 
transferring the power of the board 
of electrical control to the city of 
New York, so as to give the com¬ 
mission jurisdiction of charges for 
use of the subway for electrical 
wires.—City of New York v. Prender- 
gast, 195 N.Y.S. 815, 202 App.Div. 
308. 

Power as nondelegahle 

Public service commission cannot 
delegate to electric company authori¬ 
ty to pass on necessity or desirabili¬ 
ty of enlarging public service compa¬ 
ny’s service to public.—^Pennsylvania 
Power & Light Co. v. Public Service 
Commission of Pennsylvania, 171 A. 
412, 112 Pa.Super. 500. 

79. U.S.—People v. Squire, 12 S.Ct. 
880, 145 U.S. 175, 36 L.Ed. 666, af¬ 
firming 14 N.B. 820, 107 N.Y. 593, 1 
Am.S.R. 893. 

20 C.J. p 321 note 36. 

As d^egation. of legislative power 
The statute authorizing the hy¬ 
droelectric commission to estab¬ 
lish a utility district with reformed 
boundaries in case majority of voters 
of municipality included in the origi¬ 
nally proposed district vote against 
its formation is not an unlawful dele¬ 
gation of legislative power, since 
the commission acts merely in an ad¬ 
ministrative capacity.—^Ravlin v. 
Hood River Peoples’ Utility Dist., 
Or., 106 P.2d 157. 

DetezmlnatioxL of fact 

Act requiring public service com¬ 
mission to base approval or disap¬ 
proval of proposed district on com¬ 
mission’s determination of fact as 
to feasibility of proposed district 
was not unconstitutional.—Clam 
River Electric Co. v. Public Service 
Commission of Wisconsin, 274 N.W. 
140, 225 Wis. 198. 

80. N.Y.—^In re City Ice & Fuel Co., 
18 N.Y.S.2d 588, 173 Misc. 534, ap¬ 
peal dismissed 23 N.Y.S.2d 376. 

Sale of appliances 
Under the statute giving electric 
companies right to make, sell or lease 
machines, instruments, apparatus and 
other equipment, a company’s rights 
are subject to supervision of pub¬ 
lic service commission in order to 
prevent discriminatory or prefereh- 
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tial rates and public policy requires 
supervisory power of commission to 
be broad.—^In re City Ice & Fuel Co., 
supra. 

81. Pa.—Pennsylvania Power & 

Light Co. V. Public Service Com¬ 
mission of Pennsylvania, 171 A. 
412, 112 Pa.Super. 500. 

Order held proper 

Pa.—^Pennsylvania Power & Light 
Co. V. Public Service Commission 
of Pennsylvania, supra. 

82. Peterminlng necessity of service 
Commission has authority to de¬ 
termine whether furnishing elec¬ 
tricity to community is public neces¬ 
sity.—Public Service Commission v. 
Kansas City Power & Light Co., 31 S. 
W.2d 67, 325 Mo. 1217. 

Sale of property 

Under statute providing that elec¬ 
trical company shall not sell its prop¬ 
erty unless such sale is approved 
by the commission, sale contract not 
approved by commission was void 
and unenforceable.—^Napa Valley 
Electric Co. v. Calistoga Electric Co., 
176 P. 699, 38 Cal.App. 477. 

issuance of stock 

Under statute so providing, elec¬ 
tric corporation may not issue stock 
for any purpose without consent of 
commission; but commission’s con¬ 
sent may be given only to issuance 
for purposes designated in statute. 
—^Public Service Commission v. New 
York & Richmond Gas Co., 279 N.Y.S. 
824, 244 App.Div. 398, reversing 271 
N.Y.S. 388, 151 Misc. «47. 

BegulatioxL of depreciation, reserve 
fnnd 

Statute authorizing commission to 
require utility depreciation reserve 
and subjecting reserve to regulation 
authorized only prospective order, 
and, where no such order had been 
made, commission was without pow¬ 
er to order return of funds trans¬ 
ferred from depreciation reserve of 
electric company, since accumulation 
of reserve without order was volun¬ 
tary and reserve was subject to 
control of utility; and, even if com¬ 
mission had regulatory power over 
fund, it could not order company to 
return funds transferred from de¬ 
preciation reserve voluntarily creat¬ 
ed where large reserve which existed 
after transfers in question was not 
shown to be inadequate.—State ex 
rel. Empire Dist. Electric Co. v. Pub¬ 
lic Service Commission, 100 S.W.2d 
509, 339 Mo. 1188. 
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without a certificate of convenience and necessity.^s 

Such statutes apply only to companies engaged 
in supplying electricity as a public service or public 
utility,or, under some circumstances, to companies 
affiliated with such companies.^® xhe test, in de¬ 
termining whether a company is a public utility with¬ 
in the meaning of these statutes, is whether or not 


it sells to the public.^® The important thing is what 
the corporation does, not what its charter provides 
nor is the absence of a franchise or the absence of 
the exercise of the right of eminent domain deter¬ 
minative of whether the corporation is a public util- 
ity.88 Under such statute it has been held that the 
commission has authority over both foreign and 
domestic electric light and power corporations. ^ 9 


8a. Mo.—state ex rel. and to Use 
of Cirese v. Ridge. 138 S.'\V.2d 1012. 

84. Ark.—^Department of Public 

Utilities v. McConnell, 130 S.W.2d 
9. 19S Ark. 502. 

Colo.—Colorado Utilities Corporation 
v. Public Utilities Commission, 61 
P.2d 849, 99 Colo. 189. 

Mo.—State ex rel. Buchanan County 
Power Transmission Co. v. Baker, 
9 S.W.2d 589, 320 Mo. 1146. 

Okl.—Southern Oklahoma Power Co. 
V. Corporation Commission, 220 P. 
370, 96 Okl. 53. 

Utah.—Garkane Power Co. v. Pub¬ 
lic Service Commission, 100 P.2d 
571, 98 Utah 466. 

Wash.—Inland Empire Rural Electri¬ 
fication V. Department of Public 
Service of Washington, 92 P.2d 
258, 199 Wash. 527. 

20 C.J. p 321 note 37. 

Jurisdiction over municipal plants 
see infra § 6. 

CompEUiy held within statute 

Where a public service corporation 
by its charter expressly engages to 
Sbrve the public, and subjects itself 
to regulations of governmental pow¬ 
er having jurisdiction where it pro¬ 
poses to do business, and its pro¬ 
longed conduct is consistent there¬ 
with, its electric service to industrial 
concerns to be used by them for pri¬ 
vate profit is a public service, sub¬ 
ject to regulation by commission.— 
Mill Creek Coal & Coke Co. v. Pub¬ 
lic Service Conynission, 100 S.E. 557, 
84 W.Va. 662, 7 A.L.R. 108. 

85. Mass.—^Flynn v. Commissioner 
of Department of Public Utilities, 
lg-N.E.2d 538. 541, 302 Mass. 131. 

Belations between aflUiated com¬ 
panies 

Statute providing that public utili¬ 
ties department shall investigate and 
supervise relations, transactions, and 
dealings between electric companies 
and affiliated companies which bear 
on price of electricity, does not ap¬ 
ply to contract between two trusts 
exchanging stock Interest in various 
electric companies, for, although each 
trust was an “affiliated company," the 
contract involved did not relate to 
any “relations, transactions and deal¬ 
ings'* of such affiliated company with 
a gas or electric company; nor is it 
true that statute so construed would 
add nothing to preexisting law, since 
it made mandatory a supervision and 
examination that was previously per¬ 


missive.—Flynn v. Commissioner of 
Department of Public Utilities, su¬ 
pra. 

88. Utah.—Garkane Power Co. v. 

Public Service Commission, 100 P. 

2d 571, 98 Utah 466. 

ITozLproflfc membership corporation 

(1) It has been held that nonprofit 
cooperative corporation supplying 
electric service to its members only 
is not public service corporation, and 
therefore not subject to regulation 
by commission.—^Inland Empire 
Rural Electrification v. Department 
of Public Seiwice of Washington, 92 
P.2d 258. 199 Wash. 527. 

(2) It is immaterial that member¬ 
ship in corporation was easy to ob¬ 
tain, and the corporation constructed 
its lines along public roads under 
permission of county or town, and 
borrowed public funds.—Garkane 
Power Co. v. Public Service Commis¬ 
sion, 100 P.2d 671, 98 Utah 466. 

(3) Under statute so providing, 
commission has jurisdiction over 
such corporations only to determine 
whether public convenience and ne¬ 
cessity will be served in particular 
territory or area into which, or 
throughout which, such a corpora¬ 
tion proposes to operate.—Depart¬ 
ment of Public Utilities v. McCon¬ 
nell, 130 S.W.2d 9, 198 Ark. 502. 
Sale to municipality; terminable con¬ 
tract 

Sale by private corporation of its 
surplus electricity to municipality 
having its own distributing system, 
acting in its proprietary capacity, is 
the same as a sale of electricity to 
a private enterprise; and compa¬ 
ny is not a public utility by rea¬ 
son of its contract with municipality 
which provided that surplus only 
would be sold, the time within which 
it would be sold, and empowered 
company to withdraw supply with¬ 
out liability, and, in event company 
should be declared public utility, stop 
performance entirely.—Colorado Util¬ 
ities Corporation v. Public Utilities 
Commission, 61 P.2d 849, 99 Colo. 
189. 

Sale to single customer 

Power company, purchasing and 
selling electricity to single customer, 
limited to electricity for private use, 
having no franchise, and • not exer¬ 
cising eminent domain, held not 
“public utility.”—State ex rel. Bu¬ 
chanan County Power Transmission 
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Co. V. Baker, 9 S.W.2d 589, 320 Mo. 
1146. 

Sale to public utility for resale 
A corporation, owning and operat¬ 
ing an electrical plant in the state, 
and which Is engaged in the business 
of generating electrical energy, the 
entire output of the plant being sold 
at the switchboard of its plant to 
a distribution company under a 
twenty-year contract, to be distribut¬ 
ed by the distributing company to 
the public for the production of light, 
heat, or power, is a public utility, 
and subject to regulation and con¬ 
trol by the corporation commission. 
—Southern Oklahoma Power Co. v. 
Corporation Commission, 220 P. 370, 
96 Okl. 53. 

87. Vt.—^Valcour v. Village of Mor- 
risville, 2 A.2d 312. 110 Vt. 93. 
Zaolc of charter power is imma¬ 
terial, since, if business as actual¬ 
ly conducted constitutes a public 
service business, company is pub¬ 
lic service corporation. 

3^0-—State ex rel. Buchanan County 
Power Transmission Co. v. Baker, 
9 S.W.2d 689, 320 Mo. 1146. 

W.Va.—^Wingrove v. Public Service 
Commission, Si S.B. 734, 74 W.Va. 
190, L.R.A.1918A 210. 

Existence of charter power will not 
render corporation, which does not 
engage in public service, public utili¬ 
ty.—Colorado Utilities Corporation v. 
Public Utilities Commission, 61 P.2d 
849, 99 Colo. 189. 

Manufacturing corporation 
Public service commission, having 
authority to Institute proceedings 
against electric corporation doing 
anything in violation of law, may 
bring proceedings against a manu¬ 
facturing concern that was using 
streets, without having franchise, 
and public places, to furnish electri¬ 
city for light and power, where the 
furnishing of such electricity was in 
violation of law, not being authorized 
by its charter.—^Public Service Com¬ 
mission, Second Dist., v. J. & J. Rog¬ 
ers Co., 172 N.T.S. 498, 184 App.Div. 
705, modifying 170 N.T.S. 964, 103 
Mlsc. 711. 

88. Mo.—State ex rel. Buchanan 
County Power Transmission Co, v. 
Baker, 9 S.W.2d 589, 320 Mo. 1146. 

89. U.S.—^Florida Blue Ridge Cor¬ 
poration V. Tennessee Electric Pow¬ 
er Co., CaA.Ga., 106 P.2d 913, cer- 
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b: Proceedings 

In proceedings before It, commission must consider 
and protect interests of public. The power and procedure 
of courts in reviewing commission's proceedings depend 
on statute. 

In determining matters before it the commission 
must consider and protect the interests of the pub- 
lic.^® In proceedings before it the commission 
should limit its determinations to matters at is¬ 
sue and it should make complete and specific 
pertinent findings of fact, so that its action may be 
reviewed.92 xhe failure of a public commission, 


in exercising its legitimate powers, to observe the 
rules adopted by it relative to practice and proce¬ 
dure does not render its order one in excess of ju¬ 
risdiction, or one reached not regularly pursuant to 
its authority. One who appeared in response to a 
notice of hearing and was heard cannot complain 
of the insufficiency of the notice. 

Review of commission's proceedings. The pow¬ 
ers and procedure of the courts in reviewing pro¬ 
ceedings of a public service commission are deter¬ 
mined by the controlling statutes. On appeal 


tiorari denied 60 S.Ct. 591, 309 U.S. 
666, 84 L.Ed. 1013. 

■^^Va.—^Mlll Creek Coal & Coke Co. 
V. Public Service Commission, 100 
S.E. 557, 84 W.Va. 662, 7 A.L..R. 
108. 

90. Pa.—^Borough, of Brookville v. 
Public Service Commission of 
Pennsylvania, 157 A. 518, 102 Pa. 
Super. 503, affirmed 160 A. 856, 307 
Pa. 194. 

Proceedings to establish rates see in¬ 
fra § 33. 

Convenience of all 

In passing on question whether 
electric company's sale of distribu¬ 
tion lines and facilities to another 
electric company should be approved 
as necessary or proper for accom¬ 
modation and convenience of the 
public, due regard should be given to 
convenience of not merely some, but 
of all, of consumers; and commis¬ 
sion's refusal of approval of sale 
was arbitrary and unreasonable, 
where sale would result to compa¬ 
nies’ advantage and to the benefit 
of one-half the consumers, which 
would exceed the disadvantage to the 
other one-half.—^Abington Electric 
.Co. V. Pennsylvania Public Utility 
Commission, 198 A. 906, 131 Pa.Super. 
200 . 

PaixnesB of consideration for sale 
Commission, before approving sale 
of one electric utility to another, 
should' ascertain whether consid¬ 
eration to be paid was fair and rea¬ 
sonable.—^Borough of Brookville* v. 
Public Service Commission of Penn¬ 
sylvania, 157 A. 613, 102 Pa.Super. 
503,'affirmed 160 A. 856, 307 Pa. 194. 

Effect of prior rate case' on sale 
Application for approval of sale of 
one electric utility to another should 
not be granted without first deciding 
rate case previously filed in good 
faith against" utility to be sold.— 
Borough of Brookville v. Public Serv¬ 
ice Commission of Pennsylvania, su¬ 
pra. 

91. Pa.—^Abington Electric Co. v. 
Pennsylvania’ Public Utility Com¬ 
mission, 198 A. 906, 131 Pa.Super. 
200 . 


92. Pa.—^Abington Electric Co. v. 
Pennsylvania Public Utility Com¬ 
mission, supra. 

93. Cal.—Ghriest v. State Railroad 
Commission, 148 P. 195, 170 Cal. 
63. 

94. Idaho.—^Idaho Power & Light 
Co. V. Blomquist, 141 P. 1083, 26 
Idaho 222. 

W.Va.—Wingrove v. Public Service 
Commission. 81 S.E. 734, 74 W.Va. 
190, L.R.A.1918A 210. 

20 C.J. P 332 note 67. 

Reviewing order of negative charac¬ 
ter 

The denial by federal power com¬ 
mission of approval of application to 
transfer all assets of one electric 
utility to another electric utility as 
not consistent with public interest 
was reviewable, notwithstanding its 
negative character, since it was an 
“order” and the utilities were “ag¬ 
grieved” within statute giving any 
party aggrieved by an order issued 
by the commission authority to ob¬ 
tain review in circuit court of ap¬ 
peals; and review of such order 
presents a “case” or “controversy” 
within federal court's jurisdiction, 
notwithstanding court could not it¬ 
self grant permission for the trans¬ 
fer nor order the commission to 
grant such permission.—Federal 
Power Commission v. Pacific Power 
& Light Co., 69 S.Ct. 766, 768, 307 U. 
S. 156, 83 L.Ed. 1180, affirming, C. 
C.A., Pacific Power & Light Co. v. 
Federal Power Commission, 98 F.2d 
835, certiorari granted Federal Pow¬ 
er Commission v. Pacific Power & 
Light Co., 59 S.Ct. 361,.305 U.S. 593, 
83 L.Ed, 375. 

Each of Juxisdietlon 
A proceeding to review orders of 
the federal power commission re¬ 
fusing leave to interstate electric 
utilities to effect merger, brought 
on grounds that commission had no 
jurisdiction over merger was not 
within jurisdiction of circuit court 
of appeals, since such order would 
not be binding and could be' attacked 
later.—^Newport Electric Corporation 
V. Federal Power Commission, C.C.A, 
97 F.2d 580. 


Discretion; appeal by individual 

Refusal to take discretionary ac¬ 
tion, at request of private individual, 
with respect to Investigating con¬ 
tracts of company affiliated with elec¬ 
tric company, was held not review- 
able, under statute authorizing re¬ 
view of unlawful ruling or order, 
since to hold otherwise would be to 
turn over to private individuals con¬ 
siderable control of time and activi¬ 
ties of commission, even as to discre¬ 
tionary matters.—Flynn v. Commis¬ 
sioner of Department of Public Util¬ 
ities, 18 N.E.2d 538, 302 Mass. 131. 

Review of evldexice 

(1) In case in which evidence was 
reviewed, it was held to support 
commission's findings as to charges 
of discrimination .against electrical 
company in matter of determining 
method of computing charge for 
service.—South Chicago Coal & Dock 
Co. V. Illinois Commerce Commission, 
6 N.E.2d 152, 365 Ill. 218. 

(2) In New York it has been held 
that a hearing before the commis¬ 
sion as authorized by provision of 
public service law relating to elec-i 
trie companies was a hearing “pur¬ 
suant to statutory direction” within 
provision of civil practice act which 
authorized review by appellate di¬ 
vision of the competency and weight 
of proof presented to a public board, 
where determination of board was 
made as result of hearing at which 
evidence was taken pursuant to stat¬ 
utory direction.—^In re City Ice & 
Fuel Co., 18 N.Y.S.2d 588, 173 Misc. 
634, appeal dismissed 23 N.T.S.2d 
376. 

Departure from precedent as ground 

Departure by commission from its 
precedent, or failure to observe rule 
ordinarily respected by it, is not un¬ 
der control of court.—Postal Tele¬ 
graph-Cable Co. V. Railroad.Commis¬ 
sion of State of California, 241 P. 
81, 197 Cal. 426. 

Grounds not previously set forth 

Court is not required to consider 
objections which were not specifical¬ 
ly set forth in petitioner's applica¬ 
tion to commission for rehearing,- as 
required by statute.—^Postal'' Telie- 
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from an order of the commission, presumptions fa¬ 
vor the commission’s action, and the burden of prov¬ 
ing unlawfulness or unreasonableness is on the com¬ 
plaining party. 

Validity of regulations generally. In actions at¬ 
tacking the validity of regulatory ordinances, all 
presumptions are in favor of the reasonableness of 
the regulations.^® 

§ 4. Licenses and Taxes 

Generally the privilege of selling, buying, using, or 
distributing electricity is a proper subject of taxation. 
In determining liability to taxation, the statute or ordi¬ 
nance imposing the tax or fee is controlling. 

Except as the rule may be affected by statute, as 
by a statute prohibiting occupational taxes,the 
privilege of selling, buying, using, or distributing 


electricity is a proper subject of taxation;®® and 
an act taxing producers of electricity for the priv¬ 
ilege of doing business has been held not invalid.®® 
So also a reasonable license fee may be imposed by 
a municipality on poles and wires maintained in 
the streets for the supply of electricity to private 
consumers;! and it has been held that a municipal¬ 
ity can subsequently impose a tax on poles erected 
in the streets to carry wires for supplying light to 
the municipality under an existing contract,® since, 
as appears in § 2 supra, the power of public regu¬ 
lation cannot be contracted away. 

Whether a particular company or transaction is • 
subject to a tax, and to what extent, depends on 
the statute or ordinance imposing the tax or fee and 
a proper construction thereof.® A tax based on do- 


graph-Cable Co. v. Railroad Commis¬ 
sion of State of California, supra. 

95. Pa.—^Penn Public Service Cor¬ 
poration V. Public Service Com¬ 
mission, 88 Pa. Super. 369. 

96. Ill.—Conrad v. Springrfield 
Consol. R. Co., 145 lll.App. 564, af¬ 
firmed 88 N.B. 180, 240 111. 12, 130 
Am.S.R. 2 SI. 

20 C.J. P 332 note 68. 

97- Tex.—Fleming v. Houston 
Lighting & Power Co., 143 S.W.2d 
923, 135 Tex. 463, denying re¬ 

hearing 138 S.W.2d 520, 135 Tex. 
463. reversing Houston Lighting & 
Power Co. v. Fleming, Civ.App., 128 
S.W.2d 487. 

98. Fla.—City of De Land v. Flori¬ 
da Public Service Co., 161 So. 735, 
119 Fla. 804. 

99. U.S.—Utah Power & Light Co. v. 
Pfost, D.CIdaho, 52 F.2d 226. 

‘‘Bervenne legislation.” distlngiiislied 
OM.—^Huffaker v. Town of Fairfax, 
242 P. 254, 115 Okl. 73. 

Occupational tax 

Such a tax is an occupational tax 
and not a property tax and is not 
governed by constitutional provi¬ 
sions applicable to the latter.—^Utah 
Power & Light Co. v. Pfost, D.C. 
Idaho, 52 F.2d 226. 

Certainty of tax was not affected 
because it might be necessary to as¬ 
certain, as element in computation, 
amounts delivered in another Juris¬ 
diction.—^Utah Power & Light Co. v. 
Pfost, 52 S.Ct. 548, 286 U.S. 165, 76 
L.Ed. 1038, affirming, D.C., 54 F.2d 
803. 

1. Pa.—^Ridley Park v. Citizen’s 
Electric Light & Power Co., 9 Pa. 
Super. 615, 7 DeLCo. 395. 

20 C.J. P 323 note 57. 

"Oocnpational tax” dlstlngnished 
Statute prohibiting city from im¬ 
posing occupation tax or charge for 
privilege of doing business therein 
is inapplicable to city ordinance re¬ 


quiring electric company to pay stat¬ 
ed percentage of its gross receipts 
from business conducted in city as 
rental for privilege of occupying 
streets, as such ordinance imposed 
“rental charge” not “tax or charge 
for the privilege of doing business.” 
—Fleming v. Houston Lighting & 
Power Co., 143 S.W.2d 923. 924. 135 
Tex. 463, denying rehearing 138 S. 
W.2d 520, 135 Tex. 463, reversing 
Houston Lighting & Power Co. v. 
Fleming, Civ.App., 128 S.W.2d 487. 
Method of xueasuzing; reasonable^ 
ness 

An ordinance requiring electric 
company, operating under a consent 
franchise, to pay four per cent of 
annual gross receipts as a street 
rental and conditioning future right 
to use streets on compliance with 
ordinance is not invalid merely be¬ 
cause it provides for measuring the 
amount of rental charge by a per¬ 
centage of the gross receipts, the ma¬ 
terial inquiry being the reasonable¬ 
ness of such charge, rather than the 
method used to measure the charge; 
and charge of four per cent was 
held not so unreasonable, as a mat¬ 
ter of law, as to render ordinance in¬ 
valid.—^Fleming v. Houston Lighting 
& Power Co., 138 S.W.2d 520, 135 
Tex. 463, reversing Houston Lighting 
& Power Co. v. Fleming, Civ.App., 
128 S.W.2d 487, and rehearing denied 
Fleming v. Houston Lighting & Pow¬ 
er Co., 143 S.W.2d 923, 135 Tex. 463. 
Inspection fee held unreasonable 

Ordinance charging electric com¬ 
pany with inspection fee of fifty 
cents per annum for each pole main¬ 
tained by it is unreasonable where 
actual cost of such Inspection is only 
five cents per pole.—City of Saginaw 
V. Swift Elecjkric Light Co., 72 N.W. 
6, 113 Mich. 660. 

Detenuluatlon of reasonableness 

Reasonableness of fee is first to 
be determined by municipal authori¬ 
ties.—^Kittanning Electric Light, 
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' Heat & Power Co. v. Kittanning Bor¬ 
ough, 11 Pa.Super. 31—^North Brad- 
dock V. Central List & Printing Tel. 
Co., 11 Pa.Super. 24. 

2. Pa.—^Edison Electric Ilium. Co. v. 

Tamaqua, 13 Pa.Dist. 86. 

Contra New Castle v. Chicago Elec¬ 
tric Ilium. Co., 16 Pa.Co. 663. 

3. Ga.—Georgia Power & Light Co. 

V. City of Way cross, 181 S.E. 575, 

181 Ga. 216. 

Tax on tangible, personal property 
was held not applicable.—People's 
Gas Light & Coke Co. v. Ames, 194 N. 
E. 260, 359 Ill. 152. 

Tax on all corporations based on 
receipts derived from sale of elec¬ 
tricity for light, heat, or power, ap¬ 
plies to lumber corporation which 
incidentally manufactured electricity 
with which to operate its mills and 
sold excess current to a power com¬ 
pany which sold it to consumers, not¬ 
withstanding power company paid 
the tax on same electricity and that 
corporation paid taxes on other busi¬ 
ness done by it.—Brooks-Scanlon 
Corporation v. Lee, 179 So. 426, 131 
Fla. 197. 

Tax on all sales; exemptions 

Under statute imposing tax on all 
sales of electricity to domestic or 
industrial consumers, all sales are 
subject thereto unless specifically 
exempted, and sales to state, muni¬ 
cipal subdivisions, churches, and'oth¬ 
er tax exempt organizations were 
not exempt from taxation.—Okla¬ 
homa Gas & Electric Co. v. Okla¬ 
homa Tax Commission, 58 P.2d 124, 
177 Okl. 179. 

Tax on olectxio light oompcuiies 
does not impose tax on companies 
furnishing no light or heat, but only 
electric power.—Commonwealth v. 
York Haven Water & Power Co., 29 
Pa.Dist 216, 48 Pa.Co. 44*1, 23 Dauph. 
Co. 13, 68 Pittsb.Leg.J. 51, 8 Corp. 
315, 33 York Leg.Rec. 187—Common¬ 
wealth V. Pennsylvania Water & 
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ing business within a city applies to a company so 
doing even though it sells only to the city, and its 
electricity is generated elsewhere;^ but where, by 
the provisions of a franchise, the company has to 
pay a percentage of its receipts on the sale of elec¬ 
trical energy within the city limits, the city cannot 
collect for deliveries to a corporation outside the 
limits even though the meter is within the limits,® 
and even though the purchasing corporation rede¬ 
livers the energy for use within the city limits.® 
Where it becomes necessary to divide, between 
county and city, the tax paid by the holder of a 
franchise, an equitable method of division should 
be usedJ 

Where a city, after granting by ordinances a 
franchise and rights to* a company to use the streets 
for the construction and operation of electric con¬ 
duits on a certain semiannual payment, refused the 
enjoyment of such rights on the ground that the 
ordinances were void, the city is not entitled, when 
the grant of franchise is sustained by the courts, to 
the semiannual payments during the time the com¬ 
pany was deprived of its rights.® The neglect of 
a municipality or its officers to exercise supervision 
over an electric company does not excuse the com¬ 
pany from the payment of license feesand mere 
delay in claiming a recovery of a franchise charge 
from a power company, where an ordinance repeal¬ 
ing the charge had been declared invalid, was held 
not to bar the enforcement of the original con- 
tract.!® 

Municipally owned and operated plants, A stat¬ 


ute levyimg a tax on sales of electricity by a munic¬ 
ipality is not a tax on the property of the munici¬ 
pality within a constitutional provision exempting 
the municipality’s property from taxation,!^ partic¬ 
ularly wl^ere the statute permits the municipality to 
pass the tax on to the consumer.^^ Moreover, a 
statute levying a tax on utilities under the jurisdic¬ 
tion. of the public service commission did not impose 
a tax on a municipality, in view of a supreme court 
decision, prior to enactment of statute, holding that 
municipalities were not subject to the public service 
con mission, and the municipality is not liable for 
taxes thereunder.!® The tax commission need not, 
as a. prel iminary to an action against the city, pre¬ 
sent a verified claim to the city, and a complaint 
which fails to allege such presentation is not de¬ 
fective therefor.i^ 

A ctiotjs to collect taxes or fees. It has been held 
that the state tax commission has the power to 
bring snit for the collection of taxes in its own 
name.!® The tax commission’s return and order 
levying tlie tax is not binding, and can be ques¬ 
tioned at any time, where it is apparent on its face 
that it is incorrect.!® Where a municipality im¬ 
poses a la cense fee it is entitled to recover the whole 
fee or nomc at all; it is not permissible for the j,ury 
to fitnd thie fee to be unreasonable and to render a 
verdict for such smaller fee as the evidence shows 
would be reasonable.!*^ 

Rxiles governing civil actions generally have been 
applied to actions to collect taxes or fees.^® 


Power Co., 29 Pa.Dist 163, 48 Pa.Co. 
437, 23 Dauph.Co. 10, 68 Pittsb.Leg. 
J. 49, 8 Corp. 309, affirmed 114 A. 
489, 271 Pa. 466. 

BevexLue from other towns 
Ordinance requiring power compa¬ 
ny to pay city specified percentage of 
gross revenues in lieu of municipal 
income, license, or occupation taxes 
held not to require payment to city 
of specified percentage of gross reve¬ 
nues from sale of electricity in all 
towns to which power, company had 
extended its lines.—Georgia Power 
& Light Co. V. City of Waycross, 181 

5. E. 575, 181 Ga, 216. 

4. Ala.—City of Dothan v. Alabama 
Power Co., 155 So. 697, 229 Ala. 
146. 

6. Cal.—City of Oakland v. Great 
Western Power Co., 200 P. 396, 
186 Cal. 570. 

e. Cal.—City of Oakland v. Great 
Western Power Co., 200 P. 395, 186 
Cal. 570. 

7. Cal.—Tulare County v. City of 


Dinuba, 263 F. 249, 87 C!aLApp. 

744.. 

Division hel|l proper 
Cal.—^Tulare County v. City of Din¬ 
uba, supra. 

8. Mo.—^National Subway Co- y. St. 
Louis, 69 S.W. 290, 16 9 Mo. 319. 

20 C.J. p 323 note 62. 

9. Pa.—^West Conshohiockett Bor¬ 
ough v. Conshohoclcen Ellectric 
Light & Power Co., 29 Pa.Super. 
7. 

10. Kan.—City of Bureba. v. 3&insas 
Electric Power Co., 29 9 P. 9*38, 133 
Kan. 238, rehearinsr denied 3 P.2d 
484, 133 Kan. 708. 

11. Utah,—State Tax Commission v. 
City of Logan, 54 P-2d 1197, 88 
Utah 406. 

12. Utah.—State Tax Commission v. 
City of Logan, supra 

As to fractional amoueits ont which 
tax could not be charged to consum¬ 
er in any one month, amouiai: upon 
which tax was not paid durlmg one 
month could be taken into sacconnt 
in fixing amount of tax payalole for 
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following month.—State Tax Com¬ 
mission V. City of Logan, supra. 

13. Utah.—State Tax Commission v. 
City of Logan, supra. 

14. Utah.—State Tax Commission v. 
City of Logan, supra. 

15. Utah.—State Tax Commission v. 
City of Logan, supra. 

16. Utah.—State Tax Commission y. 
City of Logan, supra. 

17. Pa.—^West Conshohooken Bor¬ 
ough V. Conshohocken Electric 
Light & Power Co., 29 Pa.Super. 
7. 

18. CromplaiiLt 

In suing to enforce tax claim un¬ 
der original act and under amended 
act, complaint need not state sepa¬ 
rately amount owing under each act; 
and that complaint claims taxes for 
period longer than that for which 
defendant is liable for taxes does not 
render it defective with respect to 
tax found to be due and owing.— 
State Tax Commission v. City of 
Logan, 54 P.2d 1197, 88 Utah 406; 



ELECTRICITY 


29 C.J.S. 


§5 

§ 5. Use of Streets and Highways 

a. Right to use generally 

b. Regulation of use 

a. Eight to Use Generally 

By the weight of authority the use of streets and 
highways for the transmission of electricity for dis¬ 
tribution to consumers is a proper use for which a 
natural person needs no franchise! grant, or special 
license, except in municipalities. 

There is much conflict in the decisions as to 
whether the use of a street or highway for the trans¬ 
mission of electricity and analogous uses is a prop¬ 
er use for street and highway purposes.^^ Thus, 
while it has been held that the right to transmit 
electricity over public streets and highways is not a 
natural right,20 and must be grounded in a public 
grant,21 it has been held to be the weight of au¬ 
thority that the transmitting and carrying of elec¬ 


tricity for light, heat, and power, over and along 
streets and highways for distribution among con¬ 
sumers is a public use22 as well as one of the proper 
uses of a highway,22 for which, in the case of a 
natural person, as distinguished from a corpora¬ 
tion, no franchise, grant, or special license is ordi¬ 
narily necessary.24 However, while there is some 
authority to the contrary,25 it is generally held that 
since, in the case of municipalities, the state has del¬ 
egated the right to control the streets, the right to 
use the streets for the transmission of electricity is 
a franchise, without which the right does not ex¬ 
ist,2 5 a distinction being drawn in this respect be¬ 
tween city streets and rural highways.27 

In some jurisdictions the use of the streets for 
transmission of electricity is regarded as a public 
and legitimate use when it is for street lighting pur- 
poses,22 but as a private use, and not within street 


19. Wash.—McCullough v. Inter¬ 
state Power & Light Co., 300 P. 
165, 166, 163 Wash. 147, quoting 
Corpus Juris. 

Consideration of question in other 
connections see Eminent Domain § 
133; the C.J.S. title Gas § 12. also 
28 C.J. p 553 note 84-p 554 note 7; 
the C:J.S. title Street Railroads §§ 
27-52, also 60 CJ. p 178 note 64- 
p 190 note 61; the C.J.S. title Tele¬ 
graphs and Telephones §§ 23-41, al¬ 
so 62 C.J. p 29 note 81-p 54 note 
52; the C.J.S, title Waters § 256, 
also 67 C.J. P 1190 note 50-p 1192 
note 74. 

2a Tex.—.Tacksonville Ice, etc., Co. 
V. Moses, 134 S.W. 379, 63 Tex.Civ. 
App, 496. 

21. Md.—^Purnell v. McLane, 56* A. 
830, 98 Md. 589. 

20 C.J. p 325 note 82. 

22. Ala.—Crawford v. Alabama 
Power Co., 128 So. 464, 456, 221 Ala. 
236, citing Corpus Juris. 

Kan.—State v. Weber, 127 P. 536, 88 
Tfan 175, 43 L.R.A.,N.S., 1033. 
Wash.— McCullough v. Interstate 
Power & Light Co., 300 P. 165, 166, 
163 Wash, 147, quoting Corpus 
Juris. 

2a Ala.—Crawford v. Alabama 
Power Co., 128 So. 454, 456, 221 
Ala. 236, citing Corpus Juris. 
Wash.—McCullough v. Interstate 
Power & Light Co., 300 P. 165, 166, 
163 Wash. 147, quoting Corpus Ju¬ 
ris. 

20 C.J. p 324 note 67. 

Consisteaioe with use of street 
Electric power company, owning 
land in which Its conduit was locat¬ 
ed, subject only to easement for 
street extension, could make any rea¬ 
sonable use of land consistent with 
proper enjoyment of easement by 
public.—Sanitary Dist of Chicago v. 


Commonwealth Edison Co., 192 N.E. 
248, 357 Ill. 255. 

24. Kan.—State v. Weber, 127 P. 536, 
88 Kan. 175, 43 L.R.A.,N.S., 1033. 

20 C.J. p 324 note 73, p 325 notes 75, 
76. 

Qualifications 

Since, individusd, as distinguished 
from corporation, needs no special 
license to use highway for any pur¬ 
pose for which it was established, 
grant, franchise, or special license 
is not essential to lawful use of 
streets and highways by individual 
for transmission of electricity, where 
there is no statutory regulation to 
contrary, provided right is exer¬ 
cised in such a way as not seriously 
to impede or endanger public travel, 
or unnecessarily to interfere with 
reasonable use of highway by other 
members of public, or invade rights 
of owners of abutting lands.—State 
V. Weber, supra. 

25. Me.—Crawford Electric Co. v. 
Knox County Power Co., 86 A. 119, 
110 Me. 285, Ann.Cas.l914C 933. 

20 C.J. p 308 note 48. 

26. TJ.S.—City and County of San 
Francisco v, U. S., C.C.A.Cal., 106 
P.2d 569, reversing TJ. S. v. City 
and County of San Francisco, D.C., 
23 F.Supp. 40, certiorari granted 60 
S.Ct 467, 309 U.S. 642, 84 L.Ed. 
966, reversed on other grounds 60 
act. 749, 310 U.S. 16, 84 L.Ed. 
1050, rehearing denied 60 S.Ct. 
1071, 310 U.S. 657, 84 L.Ed 1420. 

Tenn.—^Holston River Electric Co. v. 
liydro Electric Corporation, 66 S. 
W.2d 217, 17 Tenn.App. 122. 

20 C.J. p 325 note 80, p 308 note 50. 
dosed streets 

That streets and alleys used by 
owner of an electric generating plant 
for transmission of electricity to an¬ 
other plant owned by him were 

ilOA 


closed up and used as storage plac¬ 
es by private interests was no de¬ 
fense to city's action to enjoin the 
use thereof, as the city could open 
them at any time.—^Barnett v. Mays, 
239 S.W. 379, 153 Ark. 1. 

27. Kan.—State v. Weber, 127 P. 
536, 88 Kan. 175, 43 L.R.A.,N.S., 
1033. 

20 C.J. p 325 note 81. 

28. Iowa.—^Miller v. Incorporated 
Town of Milford, 276 N.W. 826, 
224 Iowa 753; 114 A.L.R. 1423. 

N.T.—^New York Cent. R. Co. v. Mid- 
dleport Gas & Electric Light Co., 
184 N.T.S. 221, 193 App.Div. 273, 
motions for reargument and leave 
to appeal denied 184 N.Y.S. 939, 193 
App.Div. 933, and affirmed 134 N.E. 
597, 232 N.Y. 622, certiorari denied 
43 S.Ct. 13, 260 U.S. 724. 67 L.Ed. 
483, and 43 S.Ct. 98, 260 U.S. 739, 
67 L.Ed. 490. 

20 C.J. p 324 note 70. 

Xmplied grant; extent of right 
There is an implied grant of such 
use of city’s streets as may neces¬ 
sarily be involved in performance of 
contract to supply city with elec¬ 
tricity; but right so granted would 
terminate with contract, and was not 
a “right to occupy or use the streets” 
within city charter providing that 
no right to occupy or ■ use streets 
shall be granted except by ordinance 
submitted to voters.—^Washington 
Fruit & Produce Co. v. City of Yaki¬ 
ma, 100 P.2d 8, 13, 3 Wash.2d 152, 
128 A.L.R. 159, opinion adhered to 
103 P.2d 1106, 3 Wash.2d 162. 
Coupled with private use 
Use for street lighting is public 
and legitimate use, notwithstanding 
portion of current is used for private 
purposes, provided such additional 
use does not substantially impair 
rights of abutting owners.’—^Huss v. 



29 C.J.S. 


ELECTBICITT 


§5 


and highway purposes, when it is for distribution 

to consumers.29 

The right of electrical companies to use the 
streets and highways for the transmission of elec¬ 
tricity is considered, in connection with their rights 
and powers under their charters and franchises 
generally, in §§ 11-23 infra. 

b. X^egiilation of Use 

The state, through the legislature, or municipal or 
local authorities, under the poiice power delegated to it, 
has the power to regulate the use of the streets and 
highways for transmission of electricity. Various regu* 
lations have been construed and applied, and their valid¬ 
ity determined. 

By virtue of the state’s control of the public high¬ 
ways,and also on the ground that such transmis¬ 
sion lines are a public utility affected with a public 
use,the use of streets and highways for electrical 
purposes may be regulated by the state acting di¬ 
rectly through the legislature,municipali¬ 
ties, boards, commissions, and local authorities to 
whom such power has been lawfully delegated.^^ 
Thus municipal authorities may, under the police 
power delegated to the municipality,^^ adopt and 
enforce rules and regulations for the erection and 
maintenance of the poles and wires of electrical 


companies,^® although it may not thereby impair 
the rights of abutting owners in the streets and al- 
leys.5® Under certain statutes, officers designated 
by a city to carry out statutory regulations are rep¬ 
resentatives of the state and not of the city.^*^ 

Where the right to use the streets for poles and 
wires is granted by the legislature and acted on by 
an electrical company, that right cannot be revoked 
by any other power than the legislature and, 
while the fact that the constitution vests the power 
to regulate the placing of poles and wires in the 
public service commission does not deprive the leg¬ 
islature of the power to pass laws relating thereto, 
the legislature may not pass a law conflicting with 
a regulation previously issued by the commission in 
the exercise of its power.^^ The most recent reg¬ 
ulation is controlling, and where a regulatory stat¬ 
ute is amended pending determination of an appeal, 
the statute at the time of entry of judgment would 
control.^® 

Construction and application of regulcctions. 
Rules governing the construction of statutes and 
ordinances generally have been applied to rules and 
regulations respecting the use of streets and high¬ 
ways for transmission of electricity.'*^ Regulations 


Toledo It, etc., Co., 25 Ohio Cir.Ct., 
N.S., 44—20 C.J. P 324 note 71. 

29. Ohio.—Callen v. Columbus Edi¬ 
son Electric Light Co., 64 N.E. 141, 
66 Ohio St. 166, 58 L.H.A. 782. 

20 C.J. p 324 note 69. 

Town acting in private capacity 
Where town was selling electricity 
beyond its own limits, it was acting 
In 'private capacity, and it was held 
that common right of all to use high¬ 
ways is right to make ordinary use 
thereof and does not include right to 
maintain therein electric transmis¬ 
sion lines for private use.—^Valcour 
V. Village of Morrisville, 184 A. 881, 
108 Vt. 242. 

'30. Me.—Crawford Electric Co. v. 
Knox County Power Co., 86 A. 119, 
no Me. 285, Ann.Cas.l914C 933. 

20 C.J. p 325 note 83. 

31. Kan.—State v. Weber, 127 P. 536, 
88 Kan. 175, 43 L.R.A.,N.S., 1033. 

Mo.—State v. St. Louis, 46 S.W. 981, 
145 Mo. 551. 

32. Mass.—^NTew England Tel., etc., 
Co. V. Boston Terminal Co., 65 N. 
E. 835, 182 Mass. 397. 

20 C.J. p 325 note 85. 

33. Ohio.—Smith v. Central Power 

Co., 137 N.E. 169, 103 Ohio St. 
681. I 

20 C.J. p 325 note 86. I 

34. Ill.—People v. Commonwealth | 

Edison Co., 32 N.E.2d 902, 376 Ill. I 

70. i 


Pa.—^Philadelpliia Electric Co. v City 
of Philadelphia, 152 A. 23, 301 Pa. 
291, dismissed 51 S.Ct 349, 283 U. 
S. 786, 75 .L.Ed. 1414. 

20 C.J. p 326 note 87. 

35. Ill.—^People v. Commonwealth 
Edison Co., 32 N.E.2d 902, 376 Ill. 
70. 

Ohio.—Smith v. Central Power Co., 
137 N.B. 159, 103 Ohio St. 681. 

Pa.—^Philadelphia Electric Co. v. City 
of Philadelphia, 152 A. 23, 301 Pa. 
291, dismissed 51 S.Ct. 349, 283 U. 
S. 786, 75 L.Bd. 1414. 

20 C.J. p 327 note 98—43 C.J. p 366 
note 21. 

Effect of franchise in perpetuity 
City could compel enforcement of 
regulations, even though company 
held franchise in perpetuity, since 
franchise is subject to forfeiture for 
misuser, nonuser, or abandonment.— 
State ex inf. Chaney v. West Mis¬ 
souri Power Co., 281 S.W. 709,. 313 
Mo. 283. 

36. Ohio.—Smith v. Central Power 
Co., 137 N.E. 159, 103 Ohio St. 681. 

Rights of abutting owners as against 
electric companies see infra § 17. 

37. Mass.—Postal Tel.-Cable Co. v. 
Worcester, 88 N.B. 777, 202 Mass. 
320. 

20 C.J. p 328 note 14. 

Boafd of aldermen, in granting lo¬ 
cations for electric light poles, un¬ 
der statute authorizing city officers 
to do so, acts as independent board 
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on behalf of commonwealth.—^Lynch 
V. Lowell Electric Light Corporation, 
160 N.E. 413, 263 Mass. 81. 

38. Ala.—City of Prichard v. Ala¬ 
bama Power Co., 175 So. 294, 234 
Ala. 339. 

39. Ariz.—'Tacific Gas & Electric Co. 
V. State, 301 P. 632, 23 Ariz. 81. 

40. Neb.—Saline County v. Blue 
River Power Co., 169 N.W. 786, 102 
Neb. 758. 

41. Mo.—State ex. rel. McAllister v. 
Cupples Station Light, Heat & 
Power Co., 223 S.W. 75, 283 Mo. 
116. 

20 C.J. p 327 note 99. 

Ck>nstmctioa. by authorities 

(1) Construction given to ordi¬ 
nance relating to division of city 
into districts for overhead or under¬ 
ground wiring by municipal authori¬ 
ties is entitled to great weight in 
construction of ordinance by courts. 
—State ex rel. McAllister v. Cupples 
Station Light, Heat & Power Co., su¬ 
pra. 

(2) Construction given to term 
used in electrical code by industrial 
and public service commissions lim¬ 
its court in its construction.—^Nico¬ 
lai V. Wisconsin Power & Light Co., 
277 N.W. 674, 227 Wis. 83. 

Betroactive effect 

(1) Order of railroad commission 
as to elevation of heavy voltage pow¬ 
er lines was held to apply to subsist- 
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have been construed and applied which related to 
the height of wires,^2 the location of poles, the es¬ 
tablishment of underground conduits,the reloca¬ 
tion of ducts, 45 Qj. other matters.^® 

Validity of regulations. Such regulations must 


be reasonable,47 and must not violate constitution¬ 
al guaranties. 4 8 Regulations have been sustained 
requiring or providing for insulation ;4 9 guard 
wires or other devices to protect overhead conduc¬ 
tors;®® removal of wires from poles to conduits 
the filing of plans showing the location of con¬ 


ing lines, although it had no retroac¬ 
tive effect.—^Howell v. San Joaquin 
Light & Power Corporation, 261 P. 
1107, 87 CaLApp. 44. 

(2) However, electric light compa¬ 
ny, to which another company’s fran¬ 
chise, requiring it to relocate its con¬ 
duits under streets when interfering 
with city improvements, was as¬ 
signed after assignee laid conduits 
under previous ordinance not so re¬ 
quiring, was held not required to re¬ 
locate such conduits.—^Milwaukee 
Electric Ry. & Light Co. v. City of 
Milwaukee, 245 N.W. 856, 209 Wis. 
656. 

42m Cal.—^Howell v. San Joaquin 
Light & Power Corporation, 261 P. 
1107, 87 Cal.App. 44. 

Applicahlllty to private property 
Regulations prescribing minimum 
clearance of wires carrying electrici¬ 
ty over land are inapplicable to 
wires extending over private proper¬ 
ty.-—Central Illinois Coal Mining Co. 
V. Illinois Power Co., 249 IlLApp. 199 
—20 CJ. p 327 note 99 [c]. 

Eeight above authorised grade 
Ordinance prohibiting maintenance 
of wires at less than thirty live feet 
above authorised grade of any street, 
etc., refers only to streets as to 
which city has established or au¬ 
thorized the grade by some affirma¬ 
tive act, as by ordinance or actual 
improvement.—^lark v. Pacific Pow¬ 
er & Light Co., 167 P. 462, 91 Wash. 
130. 

“Along roads” 

Statute prescribing clearance of 
eighteen feet for wires "along roads" 
applies only to wires within limits 
of highway, and, where highway by 
user was twenty feet in width with 
ditch and a high knoll on one side 
and a bank about six feet high on 
other side, which confined use of 
public within the boundary of the 
knoll and the high bank, a high- 
voltage electric line twelve feet be¬ 
yond bank was not within this stat¬ 
ute.—^Nicolai V. Wisconsin Power & 
Light Co., 277 N.W. 674, 227 Wis. 
83. 

*^oad cxossiiig” 

Statute requiring wires to be of 
certain height above "road crossing" 
applies only to place where roads 
cross or intersect and not where 
wires cross roads.—Chandler v. Pe¬ 
ninsula Light & Power Co., 147 S.E. 
249» 152 Ya. 903. 


43. Neb.—^Harris v. Central Power 

Co., 191 N.W. 711, 109 Neb. 500. 

Excuse for noncompliaiice 

Where an ordinance requires tele¬ 
phone poles belonging to an elec¬ 
tric company to be placed within or 
adjacent to the curb line of .the 
street, the fact that the curb line 
and property line of an alley are the 
same, and that to place the poles ad¬ 
jacent to the curb line would cause 
cross arms, ordinarily used on tele¬ 
phone poles, to extend over private 
property, is no justification for the 
company to set its poles out in the 
paving two and a half feet from 
the curb line, for the company may 
either construct its cross arms to ex¬ 
tend from one side of the poles only, 
or procure from private owners the 
right or permission for the over¬ 
hang of cross arms over their prop¬ 
erty.—^Harris v. Central Power Co., 
supra. 

44. Mo.—State ex rel. McAllister v. 

Cupples Station Light, Heat & 

Power Co., 223 S.W. 76, 283 Mo. 

115. 

20 C.J. p 327 note 99 [b]. 

Paxtioular districts; time for accept¬ 
ance 

(1) Power company, by acceptance 
I of, and compliance with, terms of 
amendatory ordinances authorizing 
construction of underground conduits 
in specified districts was not restrict¬ 
ed to such districts or construction, 
but could supply overhead districts 
by overhead wires.—State ex rel. Mc¬ 
Allister V. Cupples Station Light, 
Heat Sb Power Co., supra—^Frolich- 
stein V. Cupples Station Light, Heat 
& Power Co., 210 S.W. 90, 201 Mo. 
App. 162. 

(2) While under ordinance electric 
company must apply for permission 
within time specified, it need not 
apply at one time for permission to 
use all territory it eventually intends 
to use, -but may subsequently make 
application for use of additional 
j streets.—State ex rel. McAllister v. 
Cupples Station Light, Heat & Pow¬ 
er Co., supra. 

(3) Under provision of ordinance 
requiring acceptance of prior ordi¬ 
nances, time limit for such accept¬ 
ance will be determined by time fixed 
in this ordinance rather than time 
fixed in the prior ordinances.—^Pro- 
lichstein v. Cupples Station Light, 
Heat & Power Co,, supra. 

45. Wis.—^Milwaukee Electric Ry. & 
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[ Light Co. V. City of Milwaukee, 245 
N.W. 856, 209 Wis. 656. 

Necessity of relocation 
City council’s resolutions as to 
paving of street and installation of 
new water mains therein were held 
not regulations requiring electric 
light company to relocate its ducts 
therein as interfering with location 
of mains.—Milwaukee Electric Ry. 
& Light Co. y. City of Milwaukee, 
supra. 

46. Ind.—^Porrey v. Turpin. 20 N.E. 
2d 212, 106 Ind.App. 681. 

20 C.J. p 327 note 99 [a], [eL 
Color of arms and supports 
The statute requiring that arms 
and supports bearing live electric 
wires be distinguished by color or 
other designation instantly apparent 
is for protection of public, as well as 
workmen on line.—^Porrey v. Turpin, 
supra. 

Provision for city’s use of poles 

Ordinance providing that the top 
gain of every pole erected for sus¬ 
taining wires in the public streets, or 
on city property shall be reserved 
for the city for city purposes, did 
not contemplate use of poles for 
wires for municipal electric plant 
subsequently constructed.—^Burling¬ 
ton Light & Power Co. v. City of 
Burlington, 106 A. 513, 93 Vt. 27. 

47. U.S,—^Los Angeles Gas, etc., Co. 
V. Los Angeles, D.C.Cal., 241 P. 912. 

20 C.J. p 328 note 3. 

48. U.S.—Saginaw Power Co. v. 
Saginaw, C.C.Mlch., 193 P. 1008. 

20 C.J. p 328 note 4. 

49. Ala.—Briggs v. Birmingham R., 
etc., Co., 66 So. 95, 188 Ala. 262. 

20 C.J. p 328 note 5. 

50. Ill.—Commonwealth Electric Co. 
V. Rose, 73 N.E. 780, 214 Ill. 545. 

20 C.J. p 328 note 6. 

51. Ill.—^People V. Commonwealth 
Edison Co., 32 N.E.2d 902, 376 Ill. 
70. 

Pa.—Oil City v. Postal Telegraph 
Cable Co., 68 Pa.Super. 77. 

20 C.J. p 328 note 7. ‘ 

Regulation as to some wires 
Authority in a municipality to re¬ 
quire all electric wires to be placed 
under ground does not impose the 
necessity on the city of Including all 
such wires to be so located.—Oil City 
V. Postal Telegraph Cable Co., su¬ 
pra. 
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duits;®^ the relocation of conduits^s or wires 
the numbering and initialing,56 inspection,56 loca- 

IL GOVERNMENT OWNERSHIP 

§ 6. In General 

a. General rules 

b. Establishment of plant 

c. Regulation and control 

a. General Rules 

The manufacture and sale 'of electric power Is a 
governmental function, and the state, through Its agen¬ 
cies, may engage in that business for the benefit of its 
people. 

It has been held that the manufacture and sale of 
electric power is a governmental function,®^ and, 
in the absence of constitutional prohibition, the 
state may, through its agencies, engage in that busi¬ 
ness for the benefit of its people,®^ and the legis¬ 
lature may create agencies for that purpose.®^ 


tion,57 or change of location,®® and joint use®® of 
poles and structures. 

AND OPERATION OF PLANT 

However, it has also been held that a municipality 
furnishing its inhabitants with electricity is acting 
in a private or quasi-public capacity.®® 

The power of municipalities to establish and oper¬ 
ate electric plants, and the powers incidental there¬ 
to, are treated, in connection with the discussion of 
the powers of municipalities, in the C.J.S. title’Mu¬ 
nicipal Corporations § 1052, also 44 C.J. p 176 note 
61, p 180 note 20; and the liability of* municipal cor¬ 
porations for torts in connection with such plants is 
considered in § 917 of that title, also 43 C.J. p 1181 
note 70-p 1182 note 90. 

Rights as to location of wires. The right of gov¬ 
ernment owned plants to use streets and highways 
for conduits depends on statute.®^ Under statute 


52. Ill.—^People V. Commonwealth 
Edison Co.. 32 N.E.2d 902, 376 Ill. 
70. 

53. Mass.—Crocker v. Boston Elec¬ 
tric Light Co.. 62 N.B. 978, 180 
Mass. 516. 

20 C.J. p 328 note 8. 

Seasonableness of order 

Ordinance providing for relocation 
of conduits at company’s expense is 
reasonable and within police power 
where it ^.s limited to situations 
where it is necessary for public im¬ 
provements. and the construction of 
municipal subway is such a situa¬ 
tion; business of public service cor¬ 
poration must be considered as whole 
in determining propriety of order re¬ 
quiring it to shift electrical conduits. 
—Philadelphia Electric Co. v. City 
of Philadelphia, 152 A. 23, 301 Pa. 
291, dismissed 51 S.Ct 349, 283 U.S. 
786, 75 L.Ed. 1414. 

54. Cal.—Postal Telegraph-Cable Co. 
V. Railroad Commission of State of 
California, 241 P. 81, 197 Cal. 426. 

Cause for relocation; expense 
Where power line caused interfer¬ 
ence with telegraph line, commission 
could order relocation of telegraph 
line, such order being within police 
power; and order of commission fix¬ 
ing proportion of cost to be borne 
by each company is not arbitrary or 
oppressive where companies failed 
to agree on division of costs which 
were joint charge against both with¬ 
in Public Utilities Act.—Postal Tele¬ 
graph-Cable Co. V. Railroad Commis¬ 
sion of State of California, supra. 

55r Pa.—Lancaster v, Edison Elec¬ 
tric Ilium. Co., 8 Pa.Co. 178. 

53. Ark.—Hot Springs Electric 


Light Co. V. Hot Springs, 67 S.W. 
761. 70 Ark. 300. 

20 C.J. p 328 note 10. 

57. Ohio.—Huss v. Toledo, R., etc., 
Co., 25 Ohio Cir.Ct.,]Sr.S., 44. 

20 C.J. p 328 note 11. 

58. Iowa.—Incorporated Town of 
Fonda v. Board of Sup’rs of Poca¬ 
hontas County, 169 N.W. 648. 

20 C.J. p 328 note 12. 

59. Mich.—Citizens* Electric Light, 
etc., Co. V. Sands, 55 N.W. 452, 95 
Mich. 551, 20 L.R.A. 411. 

20 C.J. p 328 note 13. 
eo. Nev.—State v. Lincoln County 
Power Dist. No. 1, 111 P.2d 528. 
S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.E. 481, 
177 S.C. 427. 

61. S.C.—Clarke v. South Carolina 
Public Service Authority, supra. 

IKEiLSt not be oxlerated for profit 
Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P,2d 583. 

Effect on individuals 
Agency created by statute to con¬ 
struct hydroelectric and navigation 
project had right to build such im¬ 
provement regardless of its effect on 
private utility or citizen, since wel¬ 
fare of state and its people is para¬ 
mount.—Ularke V. South Carolina 
Public Service Authority, 181 S.E. 
481, 177 S.C. 427. 

62. S.C.—Clarke v. South Carolina 
Public Service Authority, supra. 

Ck>nBtnLctlon of statutes 

In construing statutes creating 
state agencies to manufacture, sell, 
and otherwise engage in activities to 
encourage use of electricity in state, 
general rules of construction apply.— 
Woodward v. State Rural Electriflca- 
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tion Authority, 3 S.E.2d 539, 190 S. 
C. 465. 

Power to sell equipment 

Statute creating agency for pur¬ 
pose of encouraging use of electr^'dty 
in state was held to authorize such 
agency to consummate the sale of 
electric transmission and distribution 
lines to electric cooperative associa¬ 
tion.—^Woodward v. State Rural Elec¬ 
trification Authority, supra. 

Statute held not invalid 
Statute creating agency to estab¬ 
lish hydroelectric project was held 
not Invalid by reason of provision 
permitting expenditure of money 
from contingent fund of governor to 
pay traveling expenses of board of 
directors of agency, or because state 
or its political subdivisions might 
sustain loss of taxes from private 
construction and operation of such 
project, so that tax burden of indi¬ 
vidual taxpayer would be increased, 
or because of authorization of sale 
of electrical energy by authority be¬ 
yond bounds of state.—Clarke v. 
South Carolina Public Service Au¬ 
thority, 181 S’.E. 481, 177 S.C. 427. 

63. Ala.—^Alabama Power Co. v. 
Cullman County Electric Member¬ 
ship Corporation, 174 So. 866, 234 
Ala. 396, adhered to 178 So. 919, 235 
Ala. 694. 

64. Wash.—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Grant County, 111 P.2d 
577. 

Limited franchise 
Under statute authorizing a pub¬ 
lic utility district to build and main¬ 
tain inter-tie lines connecting its 
electric power plant and distribution 
system with the plant and system 
owned by any other district or mu- 
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SO providing, a municipality has the right to bring 
its power wires through another municipality on 
terms and conditions agreed on by the two munici¬ 
palities, or, if they cannot agree within a specified 
period, imposed by court in an action for that pur- 
pose,®5 Under such a statute, the only limitation 
on the pow-er of the court is that the terms and con¬ 
ditions must be reasonable in the light of the fates 
and circumstances of each case.®® 

Where a povrer district acquired an easement 
over a farm for its transmission line by misrepre¬ 
senting the proposed location of the line, the owner 
of the farm is entitled to cancellation of the ease¬ 
ment.®"^ 

b. Establishment of Plant 

statutory and constitutional provisions relating to the 
establishment of municipal plants must be complied with. 
This rule has been applied to statutes requiring the 
question of establishment of a plant to be submitted to 
a popular vote, statutes governing contracts for the con> 
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struction of plants, and statutes governing the organize, 
tion of power districts. 

Statutory and constitutional provisions relating 
to the steps to be taken to establish a municipal 
electric plant must be complied with;®® but, where 
the complete procedure is not set out, the provi¬ 
sions of the city’s charter may be followed in so far 
as they are not inconsistent with the statute.®® The 
nature and capacity of the plant which the city may 
build may be limited by constitutional or statutory 
provisions.*^® Under statute so providing a munic¬ 
ipality may accept a grant from the federal govern¬ 
ment to aid it in establishing a municipal electric 
plant, and-it will be bound by conditions attached 
to the grant.'^i 

Submission to popular vote. Under statutes so 
providing, frequently with respect to other utilities 
as well as to electric plants, the question of munic¬ 
ipal ownership and operation of a light and power 
plant or distribution system must be submitted to a 
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nicipality and to construct and lay 
aqueducts, pipe or pole lines, and 
transmission lines alon^ and on pub¬ 
lic hig'hways, roads, and streets, if 
the latter provision grants a fran¬ 
chise, the provision applies only to 
inter-tie lines * and not to systems 
as a whole.—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Grant County, supra. 

65. Cal.—City of Los Angeles v. 

City of Huntington Park, 89 P.2d 

702, 32 Cal.App.2d 253. 
mature and extent of right 

Under such a statute the right ac¬ 
quired hy acceptance of the grant 
by a municipality Is to be measured 
by the purpose for which the grant 
was made and accepted.—City of Los 
Angeles v. City of Huntington Park, 
supra. 

Svidence held to sustain findings 
that defendant cities had been re¬ 
quested to agree on terms and that, 
for more than three months there¬ 
after, defendants had failed to agree; 
and that, if ordinances of defendant 
cities were enforced, plaintiffs would 
be prevented from exercising the 
right acquired by acceptance of stat¬ 
ute granting power to erect and 
maintain electric power transmission 
lines through other cities on terms 
agreed on by the municipalities in¬ 
volved or determined by the court.— 
City of Los Angeles v. City of Hunt¬ 
ington Park, supra. 

6^ Cal.—City of Los Angeles v. 

City of Huntington Park, supra. 
PMvisioa, for damage to property 

Superior court had jurisdiction un¬ 
der the statute to impose terms and 
conditions relating to damage to 
property in the vicinity, even- though’ 


that issue was not raised by defend¬ 
ants’ pleadings, and even though ac¬ 
ceptance of awards for such damage 
was made optional with property 
owners, who were not named and 
were not parties to the action; and 
conditions Imposed were held reason¬ 
able under circumstances disclosed 
by record.—City of Los Angeles v. 
City of Huntington Park, supra. 

67. Neb!—Sic v. Loup River Public 
Power Dist., Columbus, 286 N.W. 
700, 136 Neb. 506. 

68. Iowa.—^Brutsche v. Incorporated 
Town of Coon Rapids, 256 N.W. 
914, 218 Iowa 1073. 

Acquisition of existing plant see In¬ 
fra § 8. 

Snffl^ency of ordinances 
The subject matter of an ordinance 
providing for construction of muni¬ 
cipal plant for production of electrici¬ 
ty to be distributed over existing 
municipally-owned distribution and 
street lighting system was “construc¬ 
tion of public utility”* and not “ex¬ 
tension of public utility,” and hence 
ordinance was governed by constitu¬ 
tional provision relating to construc¬ 
tion of municipally-owned utility and 
not by statutes and decision relating 
to extensions to existing municipal¬ 
ly-owned utilities, since existing dis¬ 
tribution and street lighting system 
did not constitute a complete electric 
public utility, and ordinance could 
provide for incidental matters, and 
could present a proper, logical, and 
complete plan for acquisition of 
plant, as against contention that 
there must be a series of ordinances 
each dealing with a separate ajid 
necessary phase or step in acquisi¬ 
tion of plant.—Priest v. City of Wa- 
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pakoneta, App., 32 N.B.2d 869, appeal 
dismissed 9 N.E.2d 292, 132 Ohio St. 
627. 

66. Ky.—City of Middlesboro v. 
Kentucky Utilities Co., 146 S.W 2d 
48, 284 Ky. 833. 

70. Provision regarding sales 
Constitutional provision authoriz¬ 
ing city to own and operate electric 
plant, but limiting its sale beyond 
its limits to twenty-five per cent of 
its sales within its limits, does not 
require that productive capacity of 
municipal plant, when first erected, 
be limited to one hundred and twen¬ 
ty-five per cent of demand then with¬ 
in city limits.—Consumers* Power Co. 
V. City of Allegan, 226 N.W. 680, 248 
Mich. 34. 

71- Iowa.—^lowa Electric Co. v. 
Town of Cascade, 288 N.W. 633, 227 
Iowa 480. 

Sesqlssion of acceptance by conunis- 
Blon 

It has been held that, where after 
council of city had adopted resolu¬ 
tions fixing character of hydroelec¬ 
tric project, board of power commis¬ 
sioners of the city was created with 
full municipal authority over the 
project, the board had authority to 
adopt resolution the only purpose of 
which was to rescind prior acts of 
city council in applying for, accept¬ 
ing, and agreeing to abide by the 
conditions Imposed in license Issued 
by federal power commission for the 
construction, operation, and mainte¬ 
nance of* the contemplated project, 
since the city council’s acts were 
“ultra vires” in the first instance.— 
McGuinn v. City of High Point, 13 S. 
E.2d 48, 219 N.C. 56. - 
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popular vote in accordance with the statute and tions § 1066, also 44 C.J. p 195 note 66-p 199 note 

rules governing the construction and application of 3, have been applied.*^3 

such statutes with respect to public improvements 

generally, see the C.J.S. title Municipal Corpora- Contracts relating to construction of plant. In 


72. Iowa.—Steeves v. Town of New 

Market, 281 N.W. 162, 225 Iowa 

ei8—Abbott V. Iowa City, 277 N. 

W. 437, 224 Iowa 698. 

Purchase of electricity 

Municipality cannot contract to 
purchase electricity in absence of 
vote of authorization.—Brutsche v. 
Incorporated Town of Coon Rapids, 
256 N.W. 914, 218 Iowa 1073, 

73 . Iowa.—Abbott v. Iowa City, 277 

N.W. 437, 224 Iowa 698. 

Purchase of particular equipment 

(1) Under statute requiring: vote 
before city can acquire public utility, 
vote was not required for town’s 
purchase of Diesel engine for light 
plant, engine not being “public utili¬ 
ty/*—Searle v. Town of Haxtun, 271 
P. 629, 84 Colo. 494. 

(2) Town owning waterworks and 
electric plant, and, after steam pow¬ 
er plant became obsolete, executing 
five-year contract' to buy electricity 
from private corporation, could 
thereafter install new machinery in 
power plant without holding elec¬ 
tion required by statute whenever 
towns enter on policy of construct¬ 
ing or purchasing utilities.—Indiana 
Service Corporation v. Town of War¬ 
ren, 189 N.R 623, 206 Ind. 385. 
Statement of Tnaxinriim amount 

Election initiated by filing of peti¬ 
tion with mayor was not invalid be¬ 
cause petition did not contain state¬ 
ment showing maximum amohnt to 
be expended in construction of plant, 
where proposition submitted did con¬ 
tain such a statement as required by 
statute, and petition contained state¬ 
ment that signers understood that 
proposition when submitted should 
state maximum amount since there is 
no statutory requirement that peti¬ 
tion contain such a statement; nor 
is election invalid because ’maximum 
amount to be expended for establish¬ 
ment of plant out of future earnings 
stated on ballot did not include 
amount of grant from federal govern¬ 
ment, even though record showed 
that if grant was received cost of 
plant would exceed amount stated, 
since maximum amount does not re¬ 
fer to total cost of plant, and au¬ 
thority granted to city at election did 
not prevent city from accepting 
funds as a free gift to be devoted 
toward cost in excess of amount 
stated on ballot.—^Abbott v. Iowa 
City, 277 N.W. 437, 224 Iowa 698. 
Praud in submission 

While motives of city officials are 
immaterial in determining suffidien-, 
cy of election, especially where stat¬ 
utory requirements -are conformed to. 


proposition should not contain fraud¬ 
ulent misrepresentations; and propo¬ 
sition was held not fraudulent, as 
against contention that it was fraud¬ 
ulent, for reason that plan was im¬ 
practicable in that no reserve for de¬ 
preciation or replacement was pro¬ 
vided for, where it was held that 
term “net earnings,** in statute pro¬ 
viding for payment of cost of plant 
from its earnings, did not require de¬ 
duction for reserve.—Interstate 
Power Co. v. Forest City, 281 N.W. 
207, 225 Iowa 490. 

Statement of proposition generally 

Proposition submitted in ballot 
must be clearly stated.—^Drummond 

V. City of Columbus, 285 N.W. 109, 
136 Neb. 87, rehearing denied 286 N. 

W. 779, 136 Neb. 87. 

Proposition h^d sufficient 

(1) In general.—^Interstate Power 
Co. V. Forest City, 281 N.W. 207, 226 
Iowa 490. 

(2) An election authorizing city to 
construct a municipal light and pow¬ 
er plant was not void for duality be¬ 
cause it permitted electors to vote 
for acquisition of an existing plant 
or construction of a new one. 

Iowa.—^Abbott v. Iowa City, 277 N. 

W. 437, 224 Iowa 698. 

Mich.—Consumers* Power Co. v. City 

of Allegan, 226 N.W. 680, 248 Mich. 

34. 

N.D.—Thomas v. McHugh, 266 N.W. 

763, 65 N.D. 149. 

(3) An election at which question 
submitted called for establishment 
of an electric light **or** power plant 
was not invalid on ground that ques¬ 
tion submitted was in the alternative, 
since under language used the vot¬ 
ers could readily understand that 
city was seeking to establish a light 
and power plant, the word “or** 
being used in the conjunctive sense, 
so as to be required to be construed 
as “and.**—^Lahn v. Incorporated 
Town of Primghar, 281 N.W. 214, 225 
Iowa 686. 

(4) Proposition in which reference 
is made to statutes under which proj¬ 
ect is to be financed was held not in¬ 
valid for failure to refer to such 
statutes as amended, since reference 
to statutes includes amendments 
thereto.—^Weiss v. Incorporated Town 
of Woodbine, Iow€^ 289 N.W. 469. 

FropositioxL b^d insufficient ' 

Use of symbol “and/or** on ballot 
in special election for submission of 
question whether city of Columbus 
should construct, purchase. Or oth¬ 
erwise acquire electric light and pow¬ 
er . distribution system, “and/or” 
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transmission lines and pay costs 
thereof by pledging revenue and 
earnings of such distribution system, 
“and/or” transmission lines, was so 
confusing as to render the election 
void.—^Drummond v. City of Colum¬ 
bus, 285 N.W. 109. 136 Neb. 87, re¬ 
hearing denied 286 N.W. 779, 136 Neb. 
87. 

Ballot held sufficient 
A ballot instructing voters to 
mark cross in square after word 
“yes** for affirmative vote and to 
make similar mark in square follow¬ 
ing words “no** for negative vote on 
proposition whether town should es¬ 
tablish, erect, and maintain and op¬ 
erate an electric light or power plant 
with all necessary poles, wires, ma¬ 
chinery, apparatus and other requi¬ 
sites specifying maximum cost of 
plant to be paid solely out of earn¬ 
ings of plant without incurring any 
indebtedness therefor by the town, 
was sufficient under statute as 
against contention that ballot was 
not in statutory form and was am¬ 
biguous.—Lahn V. Incorporated Town 
of Primghar, 281 N.W. 214, 225 Iowa 
686 . 

Sufficiency of affirmative vote 

Under applicable provision to that 
effect, affirmative vote of majority of 
electors voting on proposition was 
sufficient, sixty per cent vote not be¬ 
ing necessary.—^Interstate Power Co. 
V. Forest City, 281 N.W. 207, 226 
Iowa 490—^Abbott v. Iowa City, 277 
N.W. 437, 224 Iowa 698. 

Counting votes; preserving ballots 
Where statute requires public • 
count of votes cast, as at town elec¬ 
tion on question of erecting muni¬ 
cipal electric plant, it is unlawful to 
count ballots in private room from 
which bystanders are excluded; and 
town councirs proceedings before let¬ 
ting contract to erect municipal elec¬ 
tric plant, as authorized at town 
election, were invalid, where ballots 
were not returned to town clerk by 
election officials and preserved by 
him for six months, poll and regis¬ 
tration books were not delivered to 
county auditor and town clerk, and 
no canvass or record was made by 
town council or clerk until over year 
after election; and election was not 
complete, where statutory require¬ 
ments as to counting and preserving 
ballots, canvassing returns, etc., were 
not complied with • until over year' 
after election, so < that town council 
had no jurisdiction before then to 
contract for plant.—Steeves v. Town 
of New Market, 281 N.W. 162, 225 
Iowa 618., 
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contracting for the construction of a municipal elec¬ 
tric plant applicable statutory provisions must be 
complied with.'^^ Thus, under statute so providing, 
such a contract must be based on competitive bid¬ 


ding in accordance with the statute,75 and, if it pro¬ 
vides for financing the construction, must specify 
the maximum rates which may be charged the con¬ 
sumer and the interest rate to be paid on bonds.7® 


74. Iowa.—^Weiss v. Incorporated 
Town of Woodbine, 2S9 N.W. 469 
—Iowa Electric Co. v. Tow^n of 
Cascade, 288 N.W. 633, 227 Iowa 
480—Iowa Electric Light & Pow¬ 
er Co. V. Incorporated Town of 
Grand Junction, 250 N.W. 136, 216 
Iowa 1301. 

Contracts for public improvements 
generally see C.J.S. title Municipal 
Corporations §§ 1141-1218, also 44 
C.J. p 319 note 75-p 422 note 10. 
Void contract; purchase of plant 
Where original contract for con¬ 
struction of electric light and pow¬ 
er plant for town was held void, 
town could nevertheless purchase the 
plant built under such contract, and 
manner in which the plant came into 
being was Immaterial.—Gunnar v. 
Town of Montezuma, Iowa, 294 N.W, 
895. 

75, Iowa.—Weiss v. Incorporated 
Town of Woodbine, 289 N.W. 469. 

Application of rule to public im¬ 
provements generally see C.J.S. 
title Municipal Corporations §§ 
1147-1158. also 44 C.J. p 324 note 
54-p 343 note 8. 

Purpose of statute reauiring com¬ 
petitive bidding is to have the 
best work at the lowest practical 
price.—Weiss v. Incorporated Town 
of Woodbine, supra—Iowa Electric 
Co. V. Town of Cascade, 288 N.W. 633, 
227 Iowa 480—^lowa Electric Light & 
Power Co. v. Incorporated Town of 
Grand Junction. 250 N.W. 136, 216 
Iowa 1301. 

Professional engineering services, 
to make surveys and prepare plans 
and specidcations for rebuilding and 
extending city's electric utility plant, 
were not ’’work” within statute re¬ 
quiring that all such work, estimated 
cost of which exceeds five hundred 
dollars, be let by contract to lowest 
responsible bidder. 

N.J.—^Franklin v. Horton, 116 A. 176, 
178, 97 N.J.Law 25. 

Wis.—Flottum V. City of Cumber¬ 
land, 291 N.W. 777, 781, 234 Wis. 
654. 

Adveitislng for bids 

(1) Advertising for bids in wrong 
papers, and failing to state that pref¬ 
erence would be given to materials 
produced within state, were held 
mere irregularities, which would not 
warrant enjoining operation of com¬ 
pleted plant in absence of showing 
of Injury.—^Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., C.aA.Mo., 95 F.2d X. 

(2) Failure to advertise, where 
such requirement in statute is re¬ 
garded as directory rather than man¬ 


datory, was held not to warrant en¬ 
joining carrying out of contract in 
absence of showing of Injury.—Ten¬ 
nessee Public Service Co. v. City of 
Knoxville, 91 S.W.2d 566, 170 Tenn. 
40. 

Conformity of invitatioxL to authozL 
zatiou 

Power to Invite and accept bids de¬ 
pends on authority granted to city 
or town by statute and popular vote; 
thus, where purchase of electricity 
cannot be financed in manner pre¬ 
scribed by statute, bids cannot be ac¬ 
cepted, and provision that notice of 
invitations for bids for construction 
of municipal power plant ’’shall also” 
provide for competitive bids for fur¬ 
nishing of electrical energy, gas, wa¬ 
ter, and heat does not mean that 
when town is not authorized to pur¬ 
chase electrical energy it must, nev¬ 
ertheless, advertise therefor; and, 
where voters authorized construc¬ 
tion of plant, invitations for bids on 
plant and distribution system as a 
whole, and on electricity at whole¬ 
sale for town and its inhabitants, 
were held sufficient as against con¬ 
tention that bids on used generating 
system, used distribution system, 
new generating system, new distribu¬ 
tion system, electric energy at whole¬ 
sale, and electric energy at retail 
were essential.—^Brutsche v. Incor¬ 
porated Town of Coon Bapids, 256 
N.W. 914, 218 Iowa 1073. 

Specifications 

(1) What constitutes compliance 
with rule requiring competitive bid¬ 
ding cannot be stated arbitrarily and I 
in rigid terms, but public officials 
have discretion in determining na¬ 
ture of work and materials neces¬ 
sary, it being sufficient that after 
type of Improvement has been de¬ 
termined in exercise of honest Judg¬ 
ment, the specifications be prepared 
to permit free competition to bidders 
thereon; but specifications which 
contain unreasonable restrictions 
which stifle competition will render 
contract let pursuant thereto invalid; 
and specifications which provided for 
delivery of all revenue bonds issued 
by municipality to contractor, which 
required contractor to bid on basis 
of doing all of work and furnishing 
all materials required for project, 
and which required contractor to ad¬ 
vance cash to municipality to cover 
engineering, legal, capital, supplies 
and Incidental expenses, have been 
held to impose unrecLSonable restric¬ 
tions.—Weiss V. Incorporated Town 
of Woodbine, Iowa, 289 N.W. 469. 

(2) The resolution adopted by mu¬ 
nicipality establishing minimum 
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wage rates In submitting bids for 
construction of municipal electric 
light plant did not interfere with 
competitive' bidding, notwithstand¬ 
ing restriction imposed on bidders 
tended to increase labor cost, where 
labor cost did not exceed twenty per 
cent of cost of plant, and resolution 
establishing minimum wage rates 
was condition precedent to receiving 
federal grant of forty-five per cent, 
of cost of plant.—^lowa Electric Co. v. 
Town of Cascade, 288 N.W. 633, 227 
Iowa 480. 

Varlanee between specfflcations 
and plans as to quantities of material 
required does not invalidate bidding 
and contract where quantities stated 
in specifications were intended as es¬ 
timates, with provision for adjust¬ 
ment of compensation to extent that 
plan varies from specifications.—^In¬ 
terstate Power Co. v. Forest City, 281 
N.W. 207, 225 Iowa 490. 

VaL’dlty of bids 

(1) In order that bids, and re¬ 
sulting contracts, be valid, bid must 
substantially conform to specifica¬ 
tions.—Iowa Electric Light & Pow¬ 
er Co. V. Incorporated Town of Grand 
Junction, 250 N.W. 136, 216 Iowa 
1301. 

(2) But in submitting bids for 
Diesel engines for municipal light 
and power plants, contractors may 
bid on as many different makes of 
engines as will meet the require¬ 
ments of specifications; and, where 
specifications asked for bids on al¬ 
ternate combinations “A” and “B", a 
contract was not invalid as In vio¬ 
lation of specifications where based 
on successful bid on five different 
makes of engine corresponding witn 
type and size named in specifications, 
notwithstanding different proposals 
were referred to as alternates “A” to 
"E,” inclusive.—^Lahn v. Incorporat¬ 
ed Town of Primghar, 281 N.W. 214, 
219, 225 Iowa 686. 

76i Iowa.—Interstate Power. Co. v. 

Forest City, 281 N.W. 207, 225 

Iowa 490. 

PaymeiLt of contract in cash 

A provision specifying the maxi¬ 
mum rate that may be charged a 
consumer has no place in a contract 
for construction of an electric light 
and power plant and distribution sys¬ 
tem, where the contract price is to 
be paid in cash from the proceeds 
from revenue bonds as provided by 
statute.—^Interstate Power Co. v. 
Forest City, supra. 

Application to refunding bonds 

Maximum rate provision applies to 
refunding bonds as well as to original 
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In the absence of express statutory authority to 
that effect, a city may not contract for construction 
of plant to be paid for out of future earnings of 
plant but, where city is authorized to pay cost 
out of net earnings, it has the implied power to 
contract for the issuance of deferred obligations, 
since the earnings must necessari.y lie in the fu¬ 
ture."^* Th.e failure to comply with a statute re¬ 
quiring the insertion of a clause requiring the re¬ 
tention of a specified percentage of the contract 
price, to cover possible claims for labor and mate¬ 
rial, has been held not to render the contract void, 
since the statute protects claimants, regardless of 
the contract.^* Apart from statute, rules govern¬ 
ing the rights and liabilities of governmental bodies 
on contracts generally have been applied to con¬ 
tracts for the construction of an electrical plant.^® 
Rules governing civil actions generally have been 


applied to actions involving the validity of such 
contracts.*^ 

Light and power districts. Power districts have 
been held to be municipal corporations,82 or politi¬ 
cal subdivisions of the state,83 created for the pur¬ 
pose of assisting the state in the performance of its 
function of distributing heat, light, and power 
among its people without profit.84 

Under provisions to that effect in statutes pre¬ 
scribing the manner in which power districts, to es¬ 
tablish and operate electrical plants; may be organ¬ 
ized, it is generally required that a referendum be 
held,85 that municipalities voting against the district 
be excluded there from,®® and that a certificate of 
approval be obtained from the public service com¬ 
mission based on the feasibility of the proposed dis- 
trict.®*^ An electrical district which was organized 


bonds, so tlxat contract which speci¬ 
fies maximum rates which may be 
charged “during: the term of this 
contract and while . . . [orig:i- 

nal] bonds . . . are outstanding*’ 

does not limit maximum rate provi¬ 
sion to original bonds, and is not in¬ 
valid as precluding Issuance of re¬ 
funding bonds.—Lahn v. Incorporat¬ 
ed Town of Pnmghar, 281 N.W. 214, 
219, 225 Iowa 68 6. 

Power to flic lower rates 
Statute providing that contract 
shall fix ma^cimum rate does not pre¬ 
vent city from fixing lower rates un¬ 
der different statute if the rates are 
reasonable, Tout maximum rate can¬ 
not be exceeded.—^lowa-Nebraska 
Light & Power Co. v. City of Villisca, 
261 N.W. 423. 220 Iowa 238. 

77- Neb.—Interstate Power Co. of 
Nebraska v. City of Ainsworth, 260 
N.W. 649, 125 Neb. 419. ‘ 

78. N.D.—T'hoinas v. McHugh, 256 
N.W. 763, 65 N.D. 149. 

Zndnsion of expenses in bond Issue 
Under statute authorizing issuance 
of bonds payable from income to 
defray cost of plant, necessary and 
reasonable expenses incurred in con¬ 
nection witlx the acquisition of elec¬ 
tric plants may be Included in the 
bond issue, since the expenses 
should be met from income from the 
plant.—Jones v. City of Benton, 148 
S.W.2d 683, 285 Ky. 622. 

79. Iowa.—l?7eiss v. Incorporated 
Town of Woodbine. 289 N.W. 469. 

80. U.S.—Crisp County, Ga. v. S. J. 

Crroves & Sons Co., C.C.A.Ga., 73 
P.2d 327, 96 A.L.R. 391. 

Kien on cottnty plant 
.Contractor who built power dam 
on county’s land solely on credit of 
proceeds of bonds and county's good 
faith was held not entitled to lien on 
dam, and hence deed by county pow¬ 
er commission conveying undivided 

29 C.J.S.-32 


Interest in dam to contractor who 
leased dam to county for rentals 
totaling amount due contractor was 
‘invalid: but decree that receipts 
from operation of electric plant, of 
which dam was- part, should be ap¬ 
plied to debt due contractor after 
paying operating costs, interest, and 
sinking fund was proper, although 
placing lien on county’s income, since 
operation of plant was business en¬ 
terprise unnecessary to normal gov¬ 
ernmental functions of county.—Crisp 
County, Ga. v. S. J. Groves & Sons 
Co., supra. 

^lability fox extra work 

Where contract of county for con¬ 
struction of power dam required ex¬ 
tras to be furnished on written or¬ 
der of county engineer, engineer’s 
final written approval of extra work 
done on his oral order was equivalent 
to written order, rendering county li¬ 
able for extra work.—Crisp Coun¬ 
ty, Ga., V. S. J. Groves & Sons Co., 
.«upra. 

81. Iowa.—Gunnar v. Town of 
Montezuma, 293 N.W. 1. 

Parties 

Contractor, particularly where re¬ 
quired by contract to accept all reve¬ 
nue bonds issued by town in payment 
of contract price, is necessary party. 
—Gunnar v. Town of Montezuma, 
supra. 

82. Nev.—State v. Lincoln County 
Power Dist. No. 1, 111 P.2d 528, 
532. 

83. Nev.—State v. Lincoln County 
Power Disi;. No. 1, supra. 

84. Nev.—State v. Lincoln County 
Power Dist. No. 1, supra. 

Pnrtber statement of purpose 

Power districts are created to make 
available an ^abundant supply o 
electricity at the lowest cost con¬ 
sistent with sound economy and pru 
dent management for the purpose of 
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raising the standard of living, pro¬ 
noting more efficient development 
and use of mineral resources of the 
state, and reducing unemployment.— 
State V. Lincoln County Power Dist. 
No. 1, supra. 

85. Wis.—Clam River Electric Co. v. 
Public Service Commission of Wis¬ 
consin, 274 N.W. 140, 225 Wis. 198. 

Substantial compliance; irregulari¬ 
ty 

Statutes governing conduct of elec¬ 
tion must be complied with, but sub¬ 
stantial compliance is sufficient, and 
mere irregularity will not render 
election invalid in absence of show¬ 
ing that anyone was deprived of 
right to vote, or that result would 
have been diffsrent.—Ravlin v. Hood 
River Peoples* Utility Dist., Or., 106 
P.2d 157. 

86. Or.—^Ravlin v. Hood River Peo¬ 
ples’ Utility Dist., supra. 

Wis.—Clam River Electric Co. v. 
Public Service Commission of Wis¬ 
consin, 274 N.W. 140, 225 Wis. 19S. 

87- Wis.—Clam River Electric Co. v. 
Public Service Commission of Wis¬ 
consin, supra. 

Factors affecting aetexmia.ation 
In determining feasibility of pro¬ 
posed municipal power district, pub¬ 
lic service commission must consider 
whether debt which it will probably 
be necessary to incur is too great, 
whether funds can be supplied else¬ 
where than from district, at what 
rate of interest funds can be sup¬ 
plied, how debt of district may be 
amortized, and what probable sav¬ 
ing of general expenses would be.— 
Clam River Electric Co. v. Public 
Service Commission of Wisconsin* 
supra. 

Feasibility after referendum 

Under provision that only those 
municipalities in which a majority of 
the citizens vote for organization of 
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under an invalid statute will not be permitted to 
function.^® Statutes relating to the election and 
qualification of directors of a power district must 
be complied with.^^ 

The functions and powers of a power district 
are limited to those specified by statute, and are to 
be exercised in the manner set out.90 

c. Eegnlation and Control 

A city may conduct its plant without interference 
in the manner most beneficial to it In its discretion. The 
applicability of regulatory provisions to government owned 
plants depends on the terms of such provisions. Au¬ 
thorities differ as to whether such plants are within the 
jurisdiction of public service commissions, and as to 
whether a certificate of convenience and necessity is re¬ 
quired to establish such plant. 


A city may conduct its electric light plant in the 
manner which promises the greatest benefit to the 
city and its inhabitants, and it is not within the 
province of courts to interfere with the reasonable 
discretion of the council in such matter^i in the 
absence of abuse of discretion.^^ 

The applicability to government owned plants of 
regulatory provisions in statutes or constitutions 
depends on the terms of the provisions;®® and in 
construing such provisions, rules governing the con¬ 
struction of constitutional and statutory provisions 
generally have been applied.®^ 

• Jurisdiction of public service commissions. In 
many jurisdictions it is held that a municipality or 
other governmental body operating an electric plant 


the district shall be included there¬ 
in, commission's determination of 
feasibility of proposed district must 
be with respect to district as deter¬ 
mined by election.—Clam River Elec¬ 
tric Co. V. Public Service Commission 
of Wisconsin, supra. 

District without municipality 

Under statute so providing, com¬ 
mission, after referendum, may rec¬ 
ommend formation of district of 
those municipalities and other areas 
which vote for it; and it may even 
form district of rural areas, without 
municipality, where municipality 
voted against district.—^Ravlin v. 
Hood River Peoples’ Utility Dist., 
Or., 106 P.2d 157. 

Failure to make ItudiiLg as to feasi¬ 
bility 

Public service commission’s ap¬ 
proval of proposed municipal power 
district resting on no findings of fact 
as to feasibility of proposed district 
was ineffectual, since its refusal to 
find that proposed district was feasi¬ 
ble constituted in effect a finding that 
it was nonfeasible, and, therefore, 
could not be approved.—Clam River 
Electric Co. v. Public Service Com¬ 
mission of Wisconsin, 274 H.W. 140, 
225 Wis. 198. 

Necessity of finding; overlapping 
districts 

Organization of rural public pow¬ 
er district was held hot defective be¬ 
cause territory' overlapped another 
district where state department of 
roads and irrigation, by state engi¬ 
neer, issued certificate of approval 
declaring that project of district 
was feasible, and conformed to pub¬ 
lic convenience and ' welfare, which 
implied that overlapping would not 
create material conflict prohibited by 
statute; and department was not 
required to include finding that serv¬ 
ices in one district would not ma¬ 
terially affect those of another dis¬ 
trict in overlapping territory.—State 
ex rel. Wright v. Eastern Nebraska 
.PubUc Power Dist, 26$ N.W. 594, 130 


[Neb. 683—State ex rel. Wright v. 
Lancaster County Rural Public Pow- 
3r Dist, 266 N.W. 691, 130 Neb. 677. 
Delay in issuance of certificate 
Organization of rural public pow¬ 
er district was not void because of 
delay in issuance of state depart¬ 
ment's certificate of approval, where 
act provided that certificate “shall" 
be executed within thirty days from 
receipt of petition for Incorporation, 
circumstances showing that “shall" 
was used in directory sense, and was 
not mandatory.—State ex rel. Wright 
V. Eastern Nebraska Public Power 
Dist, 266 N.W. 594, 130 Neb. OSS- 
State ex rel. Wright v. Lancaster 
County Rural Public Power Dist., 
266 N.W, 591, 130 Neb. 677. 

88. Ariz.—^Board of Sup’rs of Mari¬ 
copa County V. Eaust, 214 P. 316, 
25 Ariz. 165. 

89. Or.—^Ravlin v. Hood River Peo¬ 
ples’ Utility Dist, 106 P.2d 157. 

Board held lawfully constituted 
Where hydroelectric commission 
determined that it was advisable to 
form proposed utility district by re¬ 
forming boundary so as to exclude 
municipality, and where commission 
issued certificate of election as di¬ 
rectors to five candidates one of 
whom was not eligible because he re¬ 
sided in the municipality, but who 
prior to proclamation of creation of 
district established his residence 
therein by movipg from the muni¬ 
cipality and successor of another 
candidate, who .declined to accept 
office, was selected by board of di¬ 
rectors, the board of directors was 
lawfully constituted and organized. 
—Ravlin v. Hood River Peoples' 
Utility Dist., supra. 

90. Neb.—Sorensen v. Chimney 
Rock Public Power Dist, 292 N.W. 
121 . 

Contzaets 

The pui*chase of wiring supplies 
and equipment by - district, which 
was empowered by statute to enter 
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into any contract incident to the ex¬ 
ercise of enumerated powers and 
expressly for transmission or sale 
of electrical energy, for purpose of 
connecting up wiring and electrical 
equipment on farm premises with 
the electric light, and power dis¬ 
tribution system of the district, was 
within the .powers of the district and 
was not ultra vires; and district was 
liable for the reasonable value of 
electrical equipment which it pur¬ 
chased and retained, notwithstand¬ 
ing the contract was unenforceable 
because its power to purchase was 
irregularly exercised.—Sorensen v. 
Chimney Rock Public Power Dist., 
supra. 

91. Ky.—Henderson v. Toung, 83 S. 
W. 583, 119 Ky. 224, 26 Ky.L. 1152. 

Ohio.—^Butler v. Karb, 117 N.E. 953, 
96 Ohio St. 472. 

20 C.J. p 305 note 12. 

92. Ohio.—^Butler v. Karb, supra. 

93. Ark.-^Kitchens v. City of Para- 
gould, 88 S.W.2d 843, 191 Ark. 940. 

Kan.—Board of .Public Utilities of 
Kansas City, Kan. v. Kansas City 
Power & Light Co., 38 P.2d 320, 
139 Kan. 842. 

Wis.—^Wisconsin Power & Light Co. 
V. City of Beloit, 264 N.W. 119, 215 
Wis. 439, followed in 254 N.W. 126, 
215 Wis. 454. 

20 C.J. p 305 note 10. 

Whether municipality is subject to 
regulations regarding: 

Rates see infra § 30. 

Supply to consumers see infra §§ 
24-28. 

Taxation of municipal plant or its 
sales see supra § 4. 

94. Ky.—City of Vanceburg v. Plum¬ 
mer, 122 S.W.2d 772, 275 Ky. 713. 
legislatures Journal entry show¬ 
ing rejection of proposed amendment 
to act was held, under circumstanc¬ 
es of case, not entitled to considera¬ 
tion in construing act.—City of 
Vanceburg v. Plummer, supra. 
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is not within the jurisdiction of the public service 
commission,and is not required to obtain a cer¬ 
tificate of convenience and necessity from the com¬ 
mission in order to establish and operate its plant, 
and supply electricity to its inhabitants but, while 
some of these jurisdictions have held that a certifi¬ 
cate is not necessary even to extend its transmission 
lines and supply electricity to customers outside the 
city limits,98 including other cities,99 at least one, 
under statute so providing, has held that the ap- 
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proval of the commission ‘ must be obtained in or¬ 
der to furnish current in a community outside the 
city limits which is already served by a private util- 
ity.i 

However, it has been held in other jurisdictions, 
under statutes to that effect or so construed, that a 
city may be within the jurisdiction of the commis- 
sion,2 and may not, until it has secured a certificate 
of convenience and necessity, establish and operate 
an electric plant,^ at least if a utility company is al¬ 


es. Ala.—^Alabama Power Co. v. City 
of Guntersville, 183 So. 396, 236 
Ala. 503, 119 A.L..R. 429. 

Mo.—State ex rel. City of Sikeston v. 
Public Service Commission of Mis¬ 
souri, 82 S.W.2d 105, 336 Mo. 985. 
Utah.—^Barnes v. Lehi City, 279 P. 

878, 74 Utah 321. 

In Oallfoxnia 

(1) It has been held that mu¬ 
nicipality operating* plant acts in 
proprietary or quasi-private capacity, 
rather than in governmental capaci¬ 
ty. 

U.S.—^Los Angeles Gas & Electric Co. 
v. City of Los Angeles, D.C.Cal., 
241 F. 912, affirmed City of Los 
Angeles v. Los Angeles Gas & 
Electric Corporation, 40 S.CL 76, 
251 U.S. 32, 64 L.Ed. 121. 

Cal.—^Logan v. City of Glendale, 22 P. 
2d 552, 132 Cal.App. 169—Slncerney 

V. City of Los Angeles, 200 P. 380, 
53 CaLApp. 440. 

(2) It has been held that it is 
subject to regulation by commission, 
such as regulation with respect to 
location of poles.—Sincerney v. City 
of Los Angeles, supra. 

(3) However, it has also been held 
that commission is not empowered 
to regulate and supervise municipal¬ 
ly owned public utilities.—^Los An¬ 
geles Gas & Electric Corporation v. 
Department of Public Service of City 
of Los Angeles, 197 P. 962, 52 Cal. 
App. 27. 

Such municipality was not public 
utility so as to give commission 
jurisdiction over it—Birmingham 
Electric Co. v. City of Bessemer, 186 
So. 569, 237 Ala. 240. 

Validity of statute 
Statute, excepting municipally 
owned utility from supervision of 
commission was held not unconstitu¬ 
tional.—^Yamhill Electric Co. v. City 
of McMinnville, 274 P. 118, 130 Or. 
309, rehearing denied 280 P. 504, 130 
Or. 309, appeal dismissed and cer¬ 
tiorari denied 50 S.Ct 159, 280 U.S. 
531. 74 L.Ed. 596. 

96 . U.S.—^Porto Rico Ry., Light & 
Power Co. v. Colom, C.C.APuerto 
Rico, 106 P.2d 345, certiorari de¬ 
nied 60 S.Ct 263, 308 U.S. 617, 84 
L.Ed. 516—West Missouri Power 
Co. V. City of Washington, Kan., 


C.C.A.Kan., 80 P.2d 420, certiorari 
denied 66 S.Ct 834, 298 U.S. 668, 80 
L.Ed. 1392. 

Ala.—^Birmingham Electric Co. v. 
City of Bessemer, 186 So. 569, 237 
Ala. 240—^Alabama Power Co. v. 
City of Guntersville, 183 So. 396, 
236 Ala. 503, 119 A.L.R. 429. 

Cal.—^Los Angeles Gas & Electric 
Corporation v. Department of Pub¬ 
lic Service of City of Los Angeles, 
197 P. 962, 62 Cal.App. 27. 

Kan.—^Kansas Power Co. v. City of 
Washington, 67 P.2d 1096, 145 Kan. 
962. 

Mo.—Missouri Power & Light Co. v. 
City of Pattonsburg, 125 S.W.2d 
20, 343 Mo. 1128—State ex rel. City 
of Sikeston v. Public Service Com¬ 
mission of Missouri, 82 S.W.2d 105, 
336 Mo. 985. 

20 C.J. p 305 note 10 [a]. 

Term ''public utilities,” used in 
statute requiring certificate of neces¬ 
sity and convenience as a prerequi¬ 
site for construction of public utili¬ 
ties was held not to include mu¬ 
nicipally-owned utilities.—^Kitchens 

V. City of Paragould, 88 S.W.2d 843, 
191 Ark. 940. 

•After submission to popular vote 
Where, under statute providing for 
popular vote, city is authorized by 
.electors to purchase or procure elec¬ 
tric plant, cost thereof payable from 
net earnings only, city need not se¬ 
cure certificate of convenience and 
necessity from board of railroad com¬ 
missioners; and city can obligate it¬ 
self for cost without securing ap¬ 
proval of board of railroad commis¬ 
sioners.—Thomas v, McHugh, 256 N. 

W. 763, 65 N.D. 149. 

97 . Utah.—Barnes v. Lehi City, 279 
P. 878, 74 Utah 321. 

96 . ICan.—^Kansas Gas & Electric 
Co. V. City of McPherson, 72 P.2d 
985, 146 Kan. 614, appeal dis¬ 
missed Kansas Gas & Electric 
Co. V. City of McPherson, Kan¬ 
sas, 58 S.Ct. '752, 303 U.S. 624, 
82 L.Ed. 1087—^Board of Pub¬ 
lic Utilities of Kansas City, Kan. 
V. Kansas City Power & Light Co., 
33 P.2d 320, 139 Kan. 842. 

• 99 . Kan.—^EAnsas Gas & Electric Co. 
V. City of McPherson, .72 P.2d 985, 
146 Kan. 614, appeal dismissed 
Kansas* Gas & Electric Co. v. City 
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of McPherson, Kansas, 58 S.Ct. 752, 
303 U.S. 624. 82 L.Ed. 1087. 

1. Ark.—Arkansas Utilities Co. v. 
City of Paragould. 143 S.W.2d 11, 
200 Ark. 1051. 

2 . Vt.—^Valcour v. Village of Mor- 
risvllle, 2 A.2d 312, 110 Vt. 93. 

Dedication to public use 

(1) The fact that village, which 
operated an electricity generating 
plant that produced more electricity 
tlian village could use, and which 
sold its surplus electricity outside 
the village, treated its business of 
selling surplus electricity as sub¬ 
ject to the supervision of the com¬ 
mission. tended to show that the vil¬ 
lage had dedicated its business to 
public use, and was, therefore, sub¬ 
ject to the supervision of the com¬ 
mission.—^Valcour v. Village of Mor- 
risville, 2 A.2d 312, 110 Vt. 93. 

(2) Without reference to jurisdic¬ 
tion of commission, it has been held 
that dedication of municipal works to 
purpose of supplying electricity to 
inhabitants of city for private use 
is dedication to public use.—Clark v. 
Los Angeles, 116 P. 722, 160 Cal. 
30. 

3. Ky.—City of Vanceburg v. Plum¬ 
mer, 122 S.W.2d 772, 275 Ky. 713. 

Attempt to evade statute ^ 

Where after character of hydro¬ 
electric project had been fixed by 
resolutions of council of city of High 
Point, which brought project with¬ 
in statute necessitating a certificate 
of convenience and necessity from 
public utilities commissioner, the 
board of power commissioners of the 
city of High Point was created with 
full municipal authority with respect 
to the project, the board did not have 
authority to adopt resolution taking 
project from under statute requiring 
such certificate, since at the time of 
the grant the certificate was required 
and the grant was with specific refer¬ 
ence to such requirement, particular¬ 
ly where at time of enactment of 
statute creating board, litigation was 
pending to restrain construction of 
plant and the act provided that it 
should not' affect pending litigation, 
and decision, in such pending litiga¬ 
tion, was that city* could' not 'law¬ 
fully proceed without first ^talnifiig 
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ready serving the area,^ although this rule, in at 
least one jurisdiction, has been limited to plants, 
the current of which is to be sold for domestic 
and commercial purposes, as distinguished from the 
lighting of streets, buildings, and public places,^ 
it being held that the city in selling electricity for 
domestic and commercial purposes is operating in a 
private, rather than a governmental capacity, and 
is, therefore, subject to the same rules as a private 
corporation would be,® It has also been held that 
a certificate is required if the city seeks to extend 
its operations to areas beyond its boundaries which 
are already served by utility companies.^ Whether 
a city furnishing electric service to private persons 
is a public utility within the meaning of these stat¬ 
utes depends on the character of the service ren¬ 


dered.® 

Statutes requiring a city to secure a certificate 
of necessity and convenience must be strictly con¬ 
strued;® and the question whether a municipality 
is required to obtain a certificate of convenience 
and necessity may be raised only on the complaint 
of the commission or the state; and not of a pri¬ 
vate suitor.i® The entrance of a city into the elec¬ 
trical business does not affect the authority of pub¬ 
lic service commissions over private companies.^! 

Procedure in obtaining approval of commission. 
The function of a public service commission when 
a city seeks authorization for some act requiring 
the commission’s approval, is the same as when any 
other utility applies for such authorization and, 
while the commission has discretionary power,i® 


certificate of convenience and neces¬ 
sity.—^McGuinn v. City of High Point, 
13 S.B.2d 48, 219 N.C. 56. 

4L Wis.—^Wisconsin Power & Light 
Co. V. City of Beloit. 254 N.W. 119, 
215 Wis. 439, followed in 254 N.W. 
126, 215 Wis. 454. 

20 C.J. p 305 note 10 [b]. 

Street lighting 

(1) It has been held under this 
statute that city cannot engage in 
commercial lighting, as distinguished 
from street lighting, without certifi¬ 
cate where company was already en¬ 
gaged in such service.—^Wisconsin 
Tract., etc., Co. v. Menasha, 145 N.W. 
231, 157 Wis. 1. 

<2) However, It was subsequently 
held that certificate is necessary even 
for ^treet lighting, and that case 
cited in (1) really held that statute 
was not retroactive, so that city 
which had been supplying electricity 
for street lighting prior to statute 
required certificate for commercial 
lighting only.—^Wisconsin Power & 
Light Co. V. City of Beloit, 254 N.W. 
119, 215 Wis. 439, followed in 254 N. 
W. 126, 215 Wis. 454. 

5. Ind.—City of Huntington v. 
Northern Indiana Power Co., 5 N. 
E.2d 889, 211 Ind. 502, dissenting 
opinion 6 N.E.2d 335, 211 Ind. 502. 
"Electrical corporation.” 

City engaged in manufacturing and 
supplying electricity for other than 
municipal purposes is “electrical cor¬ 
poration** within meaning of statute. 
—^Hagerstown v. Littleton, 123 A. 
140, 143 Md. 591—44 CJ. p 177 note 
70. 

Xcss of right by nonnser 
City was held not entitled to dis¬ 
tribute electricity for domestic and 
commercial purposes for first time 
in 1935 under permit granted in 1914, 
as against power company which was 
operating in city under indeterminate 
state permit, especially where city 
had unsuccessfully applied for cer¬ 


tificate of convenience and public 
necessity in 1929 for such distribu¬ 
tion, since city thereby admitted that 
it was not an electric utility, or. If 
it ever had been, that it had lost its 
rights by nonuser.—City of Hunting- 
ton V. Northern Indiana Power Co., 
5 N.E.2d 889. 211 Ind. 502, dissenting 
opinion 6 N.E.2d 335, 211 Ind. 502. 
e. Ind.—^Public Service Co. of Indi¬ 
ana V. City of New Castle, 8 N.E.2d 
821, 212 Ind. 229—City of Hunt¬ 
ington V. Northern Indiana Pow¬ 
er Co., 5 N.E.2d 889, 211 Ind. 502, 
dissenting opinion 6 N.E.2d 335, 
211 Ind. 502. 

7. Colo.—^Public Utilities Commis¬ 
sion of Colorado v. City of Love¬ 
land, 289 P. 1090, 87 Colo. 556. 

Area served by special corporations 
Statute providing for organiza¬ 
tion of rural elecdric membership cor¬ 
porations, and prohibiting operation 
of electrical system by others in 
territory in which membership cor¬ 
poration is operating, without first 
obtaining certificate of convenience 
and necessity, is not applicable 
where corporation operating in area 
in which town seeks to operate is 
not such a corporation.—^Montgomery 
Light & Power Co. v. Town of Lin¬ 
den, Ind., 29 N.E.2d 209. 

8. Wis.—^Wisconsin Tract., etc., Co. 
V. Menasha, 145 N.W. 231, 157 Wis. 
1 . 

20 C.J. p 305 note 11. 

City held not public utility 
City is not public utility by fact 
that it contracted with railroad to in¬ 
stall and maintain railroad crossing 
lights at stipulated sum per year; 
that it filed a schedule of rates with 
commission, when city had not legal¬ 
ly adopted policy of engaging in 
business as a public electric utility;, 
that it provided in contract with 
private utility for purchase of elec¬ 
tricity from private utility that mu¬ 
nicipality did not waive any of its 
rights to manufacture and- sell elec- 
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trie current; or that it furnished 
electric current to employee and his 
neighbor, as incidental to furnishing 
of electric current for public build¬ 
ings.—Public Service Co. of Indiana 
V. City of New Castle, 8 N.B.2d 821, 
212 Ind. 229. 

9. N.C.—McGuinn v. City of High 
Point, 8 S.E.2d 462, 217 N.C. 449, 
128 A.L.R. 608. 

Project h^d not within ezoeption 
Where proposed construction of 
hydroelectric system was authorized 
by resolution of city council on 27th 
of April, 1938, more than three 
months prior to ratification of Reve¬ 
nue Bond Act of 1938, but resolution 
was amended and supplemented on 
March 20, 1939, project was not with¬ 
in exception of statute requiring that 
a municipality shall obtain a cer¬ 
tificate of convenience and necessity 
from the public utilities commission¬ 
er before constructing an electric 
system, unless the undertaking has 
been authorized or the bonds have 
been authorized by general, special, or 
local law “heretofore enacted**.—Mc¬ 
Guinn V. City of High Point, supra. 

10. U.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A. 
Colo., 89 F.2d 233. 

Colo.—Shields v. City of Loveland, 
218 P. 913. 74 Colo. 27. 

11. Mo.—State ex rel. City of 
Sikeston v. Public Service Commis¬ 
sion of Missouri, 82 S.W.2d 105, 
336 Mo. 985. 

12. Wis.—Wisconsin Hydro Electric 
Co! V. Public Service Commission 
of Wisconsin, 291 N.W. 784, 234 
Wis. 627. 

13. Wis.—^Wisconsin Hydro Electric 
Co. V. Public Service Commission 
of Wisconsin, supra* 

Authorizing purchase of plant 

Commission has discretionary pow¬ 
er to authorize city to install gen¬ 
erating plant, even though cost of 
electricity thus produced would ex- 
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and its order will be valid unless unlawful or un¬ 
reasonable,^^ the managerial power nevertheless 
resides in the city rather than in the commission.^® 
In proceedings instituted by a municipality, rules 
governing proceedings before the commission gen¬ 
erally have been applied.^-® 

In determining whether a municipality should be 
permitted to compete with an existing company, mat¬ 
ters to be considered by the commission include 
whether the existing service is defective, whether 
the company is indifferent to its obligations to the 
public, and whether the rates are reasonable.!*^ The 
fact that private capital is invested in a public util¬ 
ity is no reason for restraining municipality from 
providing a like, competing utility.!® The commis¬ 
sion, under statute so providing as to all utilities, 
may require, as a condition on which it will grant 


consent, that city waive consideration of increase 
in costs.!® 

The granting of a certificate of public conven¬ 
ience does not determine the validity or scope of 
subsequent proceedings.®0 

Setting aside commission's orders. Actions to 
set aside the orders of a public service commission 
are not of common-law origin, but of purely leg¬ 
islative creation, so that procedural matters must 
be determined in accordance with the terms of the 
applicable statute.®! Under provisions to that ef¬ 
fect, the commission’s orders cannot be altered, but 
can only be accepted or rejected;®® and its orders 
can be rejected or vacated only on the grounds that 
the rate established by the order is unlawful or that 
the regulation is unreasonable.®® 


ceed cost of purchase at wholesale.— 
Wisconsin Hydro Electric Co. v. Pub¬ 
lic Service Commission of Wisconsin, 
supra. 

14. Wis.—Wisconsin Hydro Electric 
Co. V. Public Service Commission 
of Wisconsin, supra. 

15. Wis.—^Wisconsin Hydro Electric 
Co. V. Public Service Commission 
of Wisconsin, supra. 

16. Pa.—Metropolitan Edison Co. v. 
Public Service Commission, 191 A. 
678, 127 Pa.Super. 11. 

Proceedings before such commissions 
generally see C.J.S. title Public 
Utilities §§ 46-62, also 51 C.J. p 
56 note 1-p 70 note 94. 

Borden, of proof 

Borough seeking certificate had 
burden of showing that municipal 
plant was necessary or proper for 
service, accommodation, convenience, 
or safety of public, notwithstanding 
ordinance which reserved to borough 
right to erect such plant.—^Metropoli- 
ton Edison Co. v. Public Service Com¬ 
mission, supra. 

Admissibility of evidence 
Exclusion of testimony as to in¬ 
adequacy of service rendered by ex¬ 
isting company was held error, since 
inadequate service would authorize 
competition.—^Metropolitan Edison 

Co. V. Public Service Commission, su¬ 
pra. 

Becessaxy findings 
Permitting borough to acquire and 
maintain electric plant in competi¬ 
tion with existing privately owned 
company was held error, despite bor¬ 
ough’s reservation in franchise ordi¬ 
nance of right so to do, in absence 
of findings that existing rates were 
higher than rates possible to muni¬ 
cipal plant and that municipal plant 
could deliver sufiicient electricity and 
yield fair return on investment.— 
Metropolitan Edison Co. v. Public 
Service Commission, supra. 


Amendment of records 
Amendments of city council’s and 
utility commission’s record of pro¬ 
ceedings were proper, where amend¬ 
ments did not contradict or vary 
previous record, but supplemented it 
by showing council’s and commis¬ 
sion’s actions, which city clerk failed 
to record through oversight, and 
were unanimously adopted by same 
members of council and commission 
as at time of original proceedings.— 
Plottum V. City of Cumberland, 291 
N.W. 777, 234 Wis. 654. 

Bight of appeal 

Privately owned corporation that 
had been lawfully supplying elec¬ 
tricity to borough was held entitled 
to protest by appeal against grant¬ 
ing certificate of public convenience 
authorizing borough to acquire and 
maintain municipal electric plant.— 
Metropolitan Edison Co. v. Public 
Service Commission, 191 A. 678, 127 
Pa.Super. 11. 

17. Pa.—^Metropolitan Edison Co. v. 
Public Service Commission, supra. 

IS. Colo.—^People v. City of .Love¬ 
land, 230 P. 399, 76 Colo. 188. 

19. Wis.—^Wisconsin Hydro Elec¬ 
tric Co. v. Public Service Commis¬ 
sion of Wisconsin, 291 N.W. 784, 
234 Wis. 627. 

Power to pass such waiver 
A city council, applying for per¬ 
mission to install a Diesel electric 
generating plant, had power to pass 
resolution waiving commission’s con¬ 
sideration of any increase in costs of 
city electric service because of such 
installation, as required by commis¬ 
sion.—^Plottum V. City of Cumber¬ 
land, 291 N.W. 777, 234 Wis. 654. 

20. Pa.—Solar Electric Co. v. Public 
Service Commission, 88 Pa.Super. 
495. 

21. Md.—^West V. Byron, 138 A. 404, 
153 Md. 464. 


Bight to maintain action 

Under statute providing that any 
public utility may bring action to 
set aside order of public service com¬ 
mission, a public utility with an in¬ 
terest in the controversy is meant, 
and hence electric company whose 
contract with city had expired could 
not maintain such action to attack 
order authorizing city to install its 
own generating plant, notwithstand¬ 
ing company’s remote financial stake 
in the controversy.—^Wisconsin Hy¬ 
dro Electric Co. v. Public Service 
Commission of Wisconsin, 291 N.W. 
784, 234 Wis. 627. 

Parties 

In proceeding attacking commis¬ 
sion’s order authorizing municipal 
electric plant, commission represents 
municipality and is only necessary 
defendant, although municipality is 
a proper party and may, on applica¬ 
tion, and in court’s discretion" bp 
made a defendant.—^West v. Byron, 
138 A. 404, 153 Md. 464. 

Venue 

Under provision to that effect, com¬ 
plainant may select any one of 
enumerated courts in which to start 
action; and, even if venue was im¬ 
proper, commission may waive ques¬ 
tion, as by general appearance in 
court having jurisdiction.—^West v, 
Byron, supra. 

22. Md.—West V. Byron, supra. 

23. Md.—^West V. Byron, supra.. 
Evidence 

(1) Presumptions favor action of 
commission granting certificate to 
borough for purchase of electric 
light company, and electric company 
seeking certificate for itself approv¬ 
ing purchase of another company 
must prove unlawfulness or unrea¬ 
sonableness of commission’s action. 
—Penn Public Service Corporation 
V. Public Service Commission, 88 Pa. 
Super. 369. 
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§ 7. Rights of Existing Plants 

A city maintaining an electrical plant may not dis¬ 
regard, or interfere with, the rights of existing plants. 
However, except where the existing company has an ex¬ 
clusive franchise, a governmental body has the right to 
compete with it; and, subject to the same exception, the 
company has no right to enjoin such competition. 

A city, operating an electrical plant in its pro¬ 
prietary or quasi-private capacity, cannot, acting in 
its governmental capacity, confer rights on its own 
lighting system in disregard of the rights of exist¬ 
ing lighting systems nor can it interfere with 
the rights of an existing system.25 Thus the mu¬ 
nicipal system must be so constructed as not un¬ 
necessarily to interfere with the property rights of 
an existing system and in case of necessary in¬ 
terference the municipality is liable for the damag¬ 
es caused.27 Similarly a city, by engaging in com¬ 


petition with a franchised private company, does 
not automatically terminate the right of the com¬ 
pany to operate in the city and a city cannot ob¬ 
tain a monopoly for its own plant prior to the ex¬ 
piration of the company’s franchise,except by 
purchase of the company or by the company’s vol¬ 
untary withdrawal.^® However, a city maintaining 
and operating its own plant is under no duty, legal 
or equitable, to grant a franchise to a company 
whose franchise has expired^i 

Effect of existing plant on rights of government. 
A municipality or other governmental body has the 
right to engage in the distribution, or the manu¬ 
facture and distribution, of electricity, and to take 
steps to do so, notwithstanding an existing company 
is engaged in that business under a franchise, pro¬ 
vided it is not an exclusive franchise.32 Thus a 


(2) Clear evidence of unreason¬ 
ableness or unlawfulness is required 
before commission’s order will be 
disturbed.—West v. Byron, 138 A. 
404, 153 Md. 464. 

(3) Evidence was held to Justify 
order approving acquisition of elec¬ 
tric light plant by borough.—^Penn 
Public Service Corporation v. Pub¬ 
lic Service Commission, supra. 

(4) Elvidence was held insufficient 
to show that order authorizing mu¬ 
nicipal plant was unlawful or unrea¬ 
sonable.—^West V. Byron, supra, 
trajust burden on taxpayers 

That result will be unjust burden 
on taxpayers is not ground for set¬ 
ting aside commission’s order.—Wis¬ 
consin Hydro Electric Co. v. Public 
Service Commission of Wisconsin, 
291 N.W. 784, 234 Wls. 627. 

What constitutes unlawfulness 

Order authorizing municipal elec¬ 
tric plant was held not unlawful for 
failure to make finding of public ne¬ 
cessity and convenience, in absence 
of provision requiring such finding.— 
West V. Byron, 138 A. 404, 153 Md, 
464. 

What constitutes unreasonableness 

Order authorizing municipal elec¬ 
tric plant, to be unreasonable, must 
be unreasonable either to public or 
municipality in proprietary capacity; 
and its unreasonableness is deter¬ 
mined with respect to effect on pub¬ 
lic, as whole, so that order authoriz¬ 
ing municipal electric plant is not 
unreasonable because of resulting 
economic loss to public service utili¬ 
ty.—West V. Byron, supra. 

‘ Orders held proper 

(1) Order authorizing municipal 
light plant of increased capacity was 
held not unwarranted as duplication 
of competitor’s existing facilities.— 
West V. Byron, supra. 

(2) Orders finding that cost -of 
electric energy manufactured by city 


would exceed cost of such energy 
purchased at wholesale, but that pub¬ 
lic Interest required issuance of per¬ 
mit to install electricity generating 
plant, were not unlawful nor unrea¬ 
sonable.—Wisconsin Hydro Electric 
Co. V. Public Service Commission of 
Wisconsin, 291 NT.W. 784, 234 Wis. 
627. 

24 . U.S.—^Los Angeles Gas, etc., Co. 
V. Los Angeles, D.C.Cal., 241 P. 
912. 

20 C.J. P 306 note 17. 

25 . U.S.—^Western Public Service 
Co. V. City of Minatare, C.C.A.Neb., 
99 F.2d 844. 

26 . U.S.—Western Public Service 
Co. V. City of Minatare, supra. 

20 C.J. p 306 note 18. 

27. Neb.—Bell v. David City, 142 N. 
W- 523, 94 Neb. 157. 

2& U.S.—Los Angeles Gas, etc., Co. 
V. Los Angeles, D.C.Cal., 241 P. 
912. 

Mo.—State ex rel. City of Sikeston v. 
Public Service Commission of Mis¬ 
souri, 82 S.W.2d 105, 336 Mo. 985. 
Commission prohibiting competition 
City had no such exclusive right to 
render service in adjoining town as 
authorized railroad commission to 
prohibit electric company from fur¬ 
nishing service.—Wisconsin Gas & 
Electric Co. v. Railroad Commission 
of Wisconsin, 222 N.W. 783, 198 Wis. 
13. 

29 . Mo.—State ex rel. City of Sike¬ 
ston V. Public Service Commission 
of Missouri, 82 S.W.2d 105, 336 Mo. 
985. 

Validity of charter provision 
Charter provision that erection of 
plant by city shall terminate ex¬ 
isting franchise to a private owner 
has been held unconstitutional.—^Ver¬ 
non V. Montgomery, Tex.Civ.ii.pp., 265 
S.W;, 188. 

30. Mo.—State ex reL City of Sikes- 
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ton V. Public Service Commission 
of Missouri, 82 S.W.2d 105, 336 Mo. 

985. 

Duty of city to purchase private 
plant see infra § 8. 

31. Ill.—City of Sullivan v. Central 
Illinois Public Service Co., 221 IJi 
App. 561. 

32. U.S.—^Alabama Power Co. v. 
Ickes, 68 S.Ct. 300, 302 U.S. 464, 82 
L.Bd. 374, affirming 91 P.2d 303, 67 
App.D.C. 230, certiorari granted 67 
S.Ct. 946, two cases, 301 U.S. 681. 
81 L.Ed. 1339—^Mississippi Power 
Co. V. City of Aberdeen, C.C.A. 
Miss., 95 P.2d 990. 

I>-C.—Iowa City Light & Power Co. v. 
Ickes, 91 P.2d 303, 67 App.D.C. 230, 
certiorari granted 57 S.Ct. 946, 301 

U. S. 681, 81 L.Ed. 1339 reversed 
on other grounds 58 S.Ct 2, 302 U. 
S. 769, 82 L.Ed. 597. 

Mo.—State ex rel. City of Sikeston 

V. Public Service Commission of 
Missouri, 82 S.W.2d 105, 336 Mo. 

986. 

44 C.J. p 179 notes 2-4. 

BestrictloxL by Implication. 

Grant of franchise to company will 
not be construed by implication to di¬ 
vest municipality of its power to 
engage in business of commercial 
electric lighting.—Joplin v. South¬ 
west Missouri Light Co., Mo., 24 S.Ct. 
43. 191 U.S. 150, 48 L.Ed. 127—20 C.J. 
p 306 note 20—44 C.J. p 179 note 
5. 

A constitutional provision, that in 
any city where there are no mu 
niclpal water or lighting plants, any¬ 
one on certain conditions may use 
streets to lay conduits to supply city 
and its inhabitants, does not give 
existing electric company exclusive 
franchise so as to preclude city from 
establishing competing plant—Clark 
V. Los Angeles, 116* P. 722, 160 Cal. 
30. 
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city will not be precluded from competing with a 
private company by the fact that they have entered 
into a contract, where the contract does not grant 
an exclusive franchise nor will a city be pre¬ 
cluded by the fact that it leased or sold its plant or 
system to the company, where it does not thereby 
grant an exclusive franchise.^^ A municipality will 
not be estopped to build a plant in competition with 
an existing plant unless all the elements of estop¬ 
pel are present.35 

Even where the power company has a franchise 
which restricts the government's right to compete, 
such restrictions should be construed liberally in 
favor of the government.36 Thus it has been held 
that the furnishing of service to itself by a munic¬ 
ipality does not constitute competition within the 
meaning of a provision that the government would 
not compete with the company.37 Where a town 
granted a company a franchise for a term of years 


and agreed not to enter into competition with the 
company, the agreement was limited to the original 
term and did not apply to extensions of the fran¬ 
chise nor would the court seek to infer an in¬ 
tention to extend such agreement.^® Where the 
granting of exclusive franchises was forbidden aft¬ 
er a city, had granted one, an extension of such 
franchise would be inoperative.^® 

Right to enjoin competition. Since, as appears 
above, a municipality or other governmental body 
has the right to compete with an existing company 
in the absence of an exclusive franchise, a power 
company which does not have an exclusive fran¬ 
chise cannot maintain an action to enjoin a city or 
other governmental entity or agency from engaging 
in competition Avith it, or from taking steps to do 
so, since the damage to the company would be dam¬ 
num absque injuria.^^ However, the company may, 


33. IT.S.—^Metropolitan-Edison Co. v. 
Ickes, D.C.D.C.. 22 F.Supp. 639, 
affirmed Tennessee Electric Power 
Co. V. Ickes, 58 S.Ct. 947, 304 TJ.S. 
541, 82 L..Ed. 1617. 

34. UiS.—Western Public Service 
Co. V. City of Minatare, C.C.A.Neb., 
99 P.2d 844—^Metropolitan-Bdison 
Co. V. Ickes, D.C.D.C., 22 P.Supp. 
639, affirmed Tennessee Electric 
Power Co. v. Ickes, 58 S.Ct. 947, 
304 U.S. 541, 82 L..Bd. 1517. 

Effect of srenexal warranty 
City may borrow funds from fed¬ 
eral agency for construction of elec¬ 
tric distribution system notwith¬ 
standing it had previously sold its 
equipment to power company with 
general warranty, since warranty 
was merely covenant against dis¬ 
turbance of possession.—^Mississippi 
Power Co. v. City of Aberdeen, C.C.A. 
Miss., 95 F.2d 990. 

Construction of lease with option to 
buy 

A contract whereby city leased and 
agreed eventually to sell plant, in¬ 
cluding good will, to private indi¬ 
vidual, which provided that city 
could “re-enter the business" or 
grant franchise to third party “to 
compete with the Lessee, without 
prejudicing any of its rights under 
the terms of this contract," did not 
grant exclusive rights to lessee; 
and it was held that city's right to 
compete was not restricted, since the 
word “business" was used in its 
commercial and industrial sense, in¬ 
cluding manufacturing and selling, 
as described in preamble of the con¬ 
tract; and it was further l^eld that 
provision that city “may grant a 
franchise ... to compete with 
the lessee, without prejudicing any 
of its rights under the terms of th^ 
contract," referred to city's rights, in 


view of punctuation used and fact 
that entire paragraph was for city's 
benefit.—^Kentucky-Tennessee Light 
& Power Co. v. City of Paris, 114 
S.W.2d 815, 817, 173 Tenn. 123, 118 A. 
L.R. 1025. 

35., U.S.—Ohio Electric Power Co. v. 
Village of Oberlln, Ohio, D.C.Ohio, 
9 P.Supp. 469. 

Estoppel held not shown 
Arbitration of electric rates, which 
was expressly provided for in rate 
ordinance and not conditioned on vil¬ 
lage remaining out of competitive 
field, did not estop village from 
b'lilding municipal electric plant to 
serve private consumers, although 
village street lighting contract, in 
which there was no express provi¬ 
sion for arbitration, was included by 
parties' consent; nor was vjllage es¬ 
topped because of assurances, al¬ 
leged to have been given by council 
before electric company made con¬ 
tract reducing rates, that no such 
action would be taken, where there 
was no evidence that any councilman 
either had authority to state, or did 
state, that no municipal plant would 
be constructed or purchased, and 
minutes and proceedings containing 
nothing on subject, since village 
would not be bound by individual 
councilmen’s assurances which were 
not in form of official action.—Ohio 
Electric Power Co. v. Village of Ober- 
lin, Ohio, supra. 

36. U.S.—oporto Rico Ry., Light & 
Power Co. v. Colom, C.C.A.Puerto 
Rico, 106 P.2d 345, certiorari de¬ 
nied 60 S.Ct 263, 308 U.S. 617, 84 L. 
Ed. 616. 

37. U.S.—^Porto Rico Ry., Light & 
Power Co., v. Colom, supra. 

38. Mo.—^Kansas City Power & 
Light, Co. V. Town of Carrollton, 
142 S;W.2d 849. 
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38. Mo.—^Kansas City Power & 

Light Co. V. Town of Carrollton, 
supra. 

40. U.S.—^West Tennessee Power & 
Light Co. V. City of Jackson, C.C. 
A.Tenn., 97 P.2d 979, affirming, D. 

C. , 21 F.Supp. 57, certiorari denied 
59 S.Ct. 87, 305 U.S. 625, 83 L.Bd. 
400. 

41. U.S.—^Duke Power Co. v. Green¬ 
wood County, S.C., 68 S.Ct. 306, 
302 U.S. 485, 82 L.Ed. 381, af¬ 
firming, C.C.A., 91 F.2d 665, affirm¬ 
ing, D.C., 19 P.Supp. 932, certiorari 
granted 58 S.Ct. 120, 302 U.S. 676, 
82 L.Ed. 521—^Alabama Power Co. 
V. Ickes, 58 S.Ct. 300, 302 U.S. 464, 
82 L.Ed. 374, affirming 91 F.2d 303, 
67 App.D.C. 230, certiorari granted 
67 S.Ct. 946, two cases, 301 U.S. 
681, 81 L.Ed. 1339—Central Illinois 

■ Public Service Co. v. City of Bush- 
nell, C.C.A.I11., 109 P.2d 26—West¬ 
ern Public Service Co. v. City of 
Minatare, C.C.A.Neb., 99 P.2d 844— 
West Tennessee- Power & Light 
Co, V. City of Jackson, C.C.ATenn., 
97 P.2d 979, affirming, D.C.. 21 P. 
Supp. 57, certiorari denied 59 S.Ct. 
87, 305 U.S. 625, 83 L.Bd. 400—Car¬ 
olina Power & Light Co. v. South 
Carolina Public Service Authority, 
■C.C.A.S.C., 94 ■ P.2d 520, affirming, 

D. C., 20 F.Supp. 854, certiorari de¬ 
nied 58 S.Ct. 1048, 304 U.S. 578,'84 

-L.Ed. 1541, South Carolina Power 
Co. V. South Carolina Public Serv¬ 
ice Authority, 58 S.Ct.,1048, 304 U.S. 
578, 82 L.Ed. 1541, and South Caro¬ 
lina Electric & Gcus Co. v. South 
Carolina Public Service Authority, 
58 S.Ct. 1049, 304 U.S. 578, 82 L.Ed. 
1541. 

D.C.—^lowa City Light & Power Co. 
V. Ickes, 91 P.2d 303, 67 App.D^C. 
230, certiorari granted 57 S.Ct.. 946, 
301 U.S. 681, 81 L.Ed. 1339, reversed 
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except where it is barred by laches, maintain such 
action where the city or other body is proceeding 
illegally, and may question the authority of the 
governmental body and the legality of its proceed¬ 


ings ;44 and it has even been held that such action 
may be brought by a company which has some prop¬ 
erty rights which will be affected but does not hold 
a franchise.45 For the same reason that the dam- 


on other £:rounds 58 S.Ct. 2, 302 U. 

S. 763. 82 L.Ecl. 597. 

Effect of improvemeiLts Tsy eompcu 
ny 

Electric company, franchise of 
which had' expired, held not entitled 
to enjoin construction of competing: 
municipal electric plant on ground 
that electric company had made ex¬ 
tensive improvements with knowl¬ 
edge and consent of city where city 
denied that it had given its consent 
to any improvements, but that such 
improvements, if made, were made on 
responsibility of electric company 
with full knowledge of its legal limi¬ 
tations.—Interstate Power Co. v. City 
of Cushing, D.C.Okl., 12 F.Supp. 806, 
appeal dismissed, C.C.A., 82 F.2d 

1012. 

Enjoinirg application for grant 

An electric company, owning and 
operating an electric distribution 
system in city under nonexclusive 
fianchise, could not enjoin city from 
prosecution of application for grant 
irom Public Works Administration 
for construction of competing sys¬ 
tem, and from building system, on 
ground that proposed contract con¬ 
stituted a delegation of city’s legis¬ 
lative functions to Public Works Ad¬ 
ministration, or that proposed mu¬ 
nicipal system would impair or de¬ 
stroy the value of the company's in¬ 
vestment; nor is it ground for en¬ 
joining city that city had not com¬ 
plied with condition in offer that 
government would assume no obliga¬ 
tion to advance fund unless Public 
Works Administrator was satisfied 
that city had been unable, after rea¬ 
sonable efforts in good faith, to ac¬ 
quire propel ty of company, since 
such provision was not a covenant 
in a contract, but a condition of the 
offer by which city would not be 
bound if it elected to reject offer, and 
which could be performed, modified, 
or waived before contract was made. 
—Southwestern Gas & Electric Co. v. 
City of Texarkana, C.C.A.Tex., 104 F. 
2d 847, certiorari denied Southwest¬ 
ern Gas & Electric Co. v. City of Tex¬ 
arkana, 60 S.Ct. 110, 308 U.S. 586, 84 
L.*Bd. 491. 

As to future obligations 

However, where company acquires 
its rights under lease of property 
with option to buy, the contract is 
executory, and one from which relief 
may be had upon failure of consid¬ 
eration, and court would gravely con¬ 
sider to what extent future obliga¬ 
tions thereunder should be enforced. 
—^Kentucky-Tennessee Light & Pow¬ 
er Co. V. City of Paris, 114 S.W,2d 
815, 173 Tenn. 123, 118 A.L.R. 1025. 


Objection on behalf of state 

Power company cannot complain 
of crossing of railroad and high¬ 
ways, owned by state, by wires of 
Tennessee Valley Authority, whether 
such crossing is trespass or not be¬ 
ing of no interest to such company. 
—Georgia Power Co. v. Tennessee 
Valley Authority, D.C.Ga., 14 F.Supp. 
673. 

42. U.S.—^Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., C.C.A.MO.. 95 P.2d 1. 

What constitutes laches 

(1) Failure of electric company to 
take action to prevent construction of 
municipal light plant constitutes 
such laches as would preclude in¬ 
junction against operation of com¬ 
pleted plant.—^Missouri Utilities Co. 
V. City of California, D.C.Mo., 14 F. 
Supp. 613. 

(2) A suit to enjoin construction 
of municipal plant because of irregu¬ 
larities in publication of notice call¬ 
ing for bids was barred by laches, 
where it was not commenced until 
after contract had been let, materials 
had been delivered, labor had been 
performed, and large payments had 
been made by city to contractors.— 
Missouri Public Service Corporation 
V. Fairbanks, Morse & Co., C.C.A. 
Mo., 95 P.2d 1. 

(3) A private electric utility suing 
to enjoin municipality from engaging 
in electric business as public utility 
was not guilty of laches where mu¬ 
nicipality was not so engaged for five 
years preceding the suit.—^Public 
Service Co. of Indiana v. City of New 
Castle, 8 N.E.2d 821, 212 Ind. 229. 

43. U.S.—City of Campbell, Mo. v. 
Arkansas-Missouri Power Co., C.C. 
A.Mo., 55 F.2d 560—Carolina Pow¬ 
er & Light Co. V. South Carolina 
Public Service Authority, D.C.S.C., 
20 F.Supp. 854, affirmed, C.C.A., 94 
F.2d 520, certiorari denied 58 S.Ct. 
1048, 304 U.S. 578, 82 L.Ed. 1541, 
South Carolina Power Co. v. South 
Carolina Public Service Authority, 
68 S.Ct. 1048, 304 U.S. 678, 82 L.Ed. 
1541, and South Carolina Electric & 
Gas Co. v. South Carolina Public 
Service Authority, 58 S.Ct. 1049, 
304 U.S. 578, 82 L.Ed. 1541. 

Tenn.—Tennessee Public Service Co. 
V. City of Knoxville, 91 S.W.2d 566, 
170 Tenn. 40. 

Consent to s411 bonds 
In suit by electric utility to en¬ 
join city from issuing and selling 
revenue bonds for construction and 
operation of competing electric utili¬ 
ty plant on ground that city had not 
obtained consent of public works 
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board or department of finance for 
issuance of bonds as required by 
statute, utility was entitled to tem¬ 
porary injunction on motion.—^Alaba¬ 
ma Power Co. v. City of Scottsboro, 
190 So. 412, 238 Ala. 230. 

44, U.S.—Georgia Power Co. v. Ten¬ 
nessee Valley Authority, D.C.Ga., 
14 F.Supp. 673. 

Company as licensee of same rgdncy 
Power company has even greater 
right to question validity of license 
granted to governmental body where 
company is itself a licensee of same 
agency; that is, company which is 
federal licensee may question va¬ 
lidity of federal license granted to 
state agency.—Carolina Power & 
Light Co. V. South Carolina Public 
Service Authority, D.C.S.C., 20 F. 
Supp. 854, affirmed, C.C.A., 94 P.2d 
520, certiorari denied 58 S.Ct. 1048, 
304 U.S. 578, 82 L.Ed. 1541, South 
Carolina Power Co. v. South Caro¬ 
lina Public Service Authority, 58 
S.Ct. 1048, 304 U.S. 578, 82 L.EJ. 1541, 
and South Carolina Electric & Gas 
Co. V. South Carolina Public Service 
Authority, 58 S.Ct. 1049, 304 U.S. 
678, 82 L.Ed. 1541. 

Eioenso held not invar d 
U.S.—Carolina Power & Light Co. v. 
South Carolina Public Service Au¬ 
thority, supra. 

Estoppel 

Electric company was held not es¬ 
topped to deny right and power of 
city to acquire and operate electric 
distribution system by purchase of 
electricity from Tennessee Valley 
Authority because company entered 
into contract with Authority looking 
to sale of company’s distribution 
system.—Tennessee Public Service 
Co. V. City of Knoxville, 91 S.W.2d 
566, 170 Tenn. 40. 

45. U.S.—^Missouri Public Service 
Corporation v. Fairbanks, Morse & 
Co., C.C.A.MO., 95 F.2d 1. 

However, it has been held that 

such action can be brought only by 
electric company which has both cer¬ 
tificate of convenience and necessity, 
and franchise.—^Missouri Utilities 
Co. V. City of California, D.C.Mo., 14 
F.Supp. 613. 

Contrary holding criticized 

(1) Utility whose franchise had 
expired was held without right to 
challenge validity of contract pro¬ 
viding for construction of municipal 
plant.—^Northwestern Light & Pow¬ 
er Co. V. Town of Milford, Iowa, C. 
C.A.Iowa, 82 F.2d 45, modified on 
other grounds 82 F.2d 1023. 

(2) With respect to case cited in 
(1) supra, it was held: “This rul¬ 
ing, if it were taken to mean that a 
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age is damnum absque injuria, a power company 
may not, in the absence of conspiracy, fraud, mal¬ 
ice, or coercion,^® maintain an action against a third 
party, such as a federal agency, to enjoin it, on the 
ground that it lacks authority, from making a loan 
or gift to the city or other governmental body which 
proposes to enter into competition with the compa¬ 


ny,47 or from doing other acts, such as selling elec¬ 
tricity to the governmental body, which would en¬ 
able said body to engage in competition with the 
company.^® In an action against such third party, 
it is immaterial that the competition would be un¬ 
lawful, since the governmental body, and not the 
third party, is to become the competitor.**® 


utility lawfully engaged In furnish¬ 
ing electricity to the Inhabitants of 
a city and in collecting revenues 
therefor, may not question the right 
of another to compete with it unlaw¬ 
fully, would be inaccurate."—Mis¬ 
souri Public Service Corporation v. 
Fairbanks, Morse & Co., C.C.A.M 0 ., 96 
F.2d 1, 3. 

Praachlse holder and taxpayer 

Electric company held not preclud¬ 
ed from suing to enjoin city from 
contracting with Tennessee Valley 
Authority for purchase of power be¬ 
cause company sued as taxpayer and 
as owner of franchise.—Tennessee 
Public Service Co. v. City of Knox¬ 
ville, 91 S.W.2d 566. 170 Tenn. 40. 

46. U.S.—^Alabama Power Co. v. 

Ickes, 58 S.Ct. 300, 302 U.S. 464, 

82 Li.Ed. 374, affirming 91 P.2d 303, 

67 App.D.C. 230, certiorari granted 

57 S.Ct. 946, two cases, 301 U.S. 

681, 81 L.Ed. 1339. 

What constitutes coercion 

(1) The fact that legislature au¬ 
thorized and enabled county finance 
board to take advantage of financial 
aid made by federal government 
through federal statute providing for 
loan and grant for construction of 
public works projects did not in it¬ 
self amount to coercion by federal 
government so as to violate constitu¬ 
tional rights of privately owned 
electric plant with which hydroelec¬ 
tric plant would compete.—Duke 
Power Co. v. Greenwood County, D.C. 
S.C., 19 F.Supp. 932, affirmed, C.C.A., 
91 P.2d 666, certiorari granted 58 S. 
Ct. 120, 302 U.S. 675, affirmed 58 S.Ct. 
306, 302 U.S. 485, 82 L.Ed. 381. 

(2) The action of officials and em¬ 
ployees of Tennessee Valley Authori¬ 
ty in giving information, counsel, 
and encouragement to municipalities 
and rural co-operatives, authorized 
by state statutes to construct gen¬ 
erating plants and distribution sys¬ 
tems to create and distribute elec¬ 
tricity, at their request, with respect 
to general feasibility of setting up 
distribution systems for Authority 
power, did not constitute coercion.— 
Tennessee Electric Power Co. v. Ten¬ 
nessee Valley Authority, D.C.Tenn., 
21 F.Supp. 947, appeal dismissed in 
part 59 S.Ct 64. 305 U.S. 663, 83 L. 
Ed. 430, appeal dismissed 59 S.Ct. 
154, 305 U.S. 665, 83 L.Ed. 431, af¬ 
firmed 69 S.Ct. 366, 306 U.S. 118, 83 
L.Ed. 543. 


Bight to charge coercion 
Power companies could not chal¬ 
lenge validity of Tennessee Valley 
A.uthority Act on grround that Au¬ 
thority was conspiring to compel and 
coerce companies to sell their plants 
at distress figures where none of the 
companies had sold its property ex¬ 
cept those covered by a contract en¬ 
tered into at arm's length and not 
even challenged as unfair.—Tennes¬ 
see Electric Power Co. v. Tennessee 
Valley Authority, supra. 

Persuading breach of contract 
Power companies could not chal¬ 
lenge validity of Tennessee Valley 
Authority Act on ground that Au¬ 
thority was unlawfully competing 
with them by endeavoring to per¬ 
suade companies' customers to 
breach their existing contracts for 
purchase of power, where substan¬ 
tially lower prices charged by Au¬ 
thority caused loss of customers but 
in every case change of relationship 
occurred when no contract with any 
of the companies was in existence, 
and where Authority did not serve 
companies* customers with direct 
service except as to industrials and 
in certain "ceded areas" in two 
states.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
supra. 

47. U.S,—^Duke Power Co. v. Green¬ 
wood County, S.C., 58 S.Ct. 306, 
302 U.S. 485, 82 L.Ed. 381, affirm¬ 
ing, C.C.A,, 91 P.2d 665, affirming, 
D.C., 19 F.Supp. 932, certiorari 
granted 58 S.Ct. 120, 302 U.S. 675, 
82 L.Ed. 521—Alabama Power Co. 
V. Ickes, 58 S.Ct. 300, 302 U.S. 464, 
82 L.Ed. 374, affirming 91, P.2d 303, 
67 App.D.C. 230, certiorari granted 
67 S,Ct. 946, two cases, 301 U.S. 
681, 81 L.Bd. 1339—Central Illinois 
Public Service Co. v. City of Bush- 
nell, C.C.A.I11., 109 P.2d 26—Caro¬ 
lina Power & Light Co. v. South 
Carolina Public Service Authority, 

C. C.A.S.C., 94 P.2d 520, affirming, 

D. C., 20 F.Supp. 854, certiorari de¬ 
nied 58 S.Ct 1048, 304 U.S. 578, 84 
L.Ed. 1541, South Carolina Power 
Co. V. South Carolina Public Serv¬ 
ice Authority, 68 S.Ct 1048, 304 U. 
S. 578, 82. L.Ed. 1541, and South 
Carolina Electric & Gas Co. v. 
South Carolina Public Service Au¬ 
thority, 58 S.Ct 1049, 304 U.S. 678, 
82 L.Ed. 1541. 

D.C.—Iowa City Light & Power Co. 
V. Ickes, 91 P.2d 303, 67 App.D.C. 
230, certiorari granted 67 S.Ct. 946, 
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301 V.S. 681, 81 Z,.EA. 1839, re- 
versed on other grounds 58 S.Ct. 2, 

302 U.S. 769, 82 L.Ed. 597. 

Validity of statute 

An electric company operating un¬ 
der a nonexclusive franchise has no 
standing to question the validity of 
a statute authorizing federal loans 
and grants for construction of pow¬ 
er plants by municipalities.—^Wash¬ 
ington Water Power Co. v. City of 
Coeur D’Alene, D.C.Idaho, 24 F.Supp. 
790. 

Validity of contract 
That Tennessee Valley Authority 
and city were intending to compete 
with power company which held non¬ 
exclusive franchise for distribution 
of electric current in city did not 
render invalid contracts between city 
and Authority for sale of electric 
current to it.—Memphis Power & 
Light Co. v. City of Memphis. 112 S. 
W.2d 817, 172 Tenn. 346. 

4S. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 69 S.Ct. 366, 306 U.S. 118, 83 
L.Ed. 543, affirming, D.C., 21 F. 
Supp. 947, appeal dismissed in part 
59 S.Ct. 64, 305 U.S. 663, 83 L.Ed. 
430, appeal dismissed 59 S.Ct. 154, 
305 U.S. 665, 83 L.Bd. 431. 

Validity of contract 

Contract between city and Public 
Works Administration, a federal 
agency, fo'r loan to city to enable 
city to compete with power company 
holding nonexclusive franchise was 
held not invalid.—Memphis Power & 
Light Co. V. City of Memphis, 112 
S.W.2d 817, 172 Tenn. 346. 

Effect of stipulation as to price 
That Tennessee Valley Authority 
in contracting with municipalities 
and nonprofit corporations stipulat¬ 
ed respecting the price at which 
electrical energy supplied by Au¬ 
thority should be resold by its ven¬ 
dees was but a method of seeking 
and assuring a market for the pow¬ 
er which the Authority had for sale, 
and was a lawful means to that 
end.—Tennessee Electric Power Co. 
V. Tennessee Valley Authority, Tenn., 
59 S.Ct. 366, 306 U.S. 118, 83 L.Ed. 
543, affirming, D.C., 21 F.Supp. 947, 
appeal dismissed in part 59 S.Ct. 
54, 305 U.S. 663. 83 L.Ed. 430, appeal 
dismissed 59 S.Ct. 154, 305 U.S. 665, 
83 L.Ed. 431. 

43. U.S.—^Metropolitan-Edison Co. 

V. Ickes, D.C.D.C., 22 F.Supp. 639, 
affirmed Tennessee Electric Power 
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Actions to enjoin competition. Rules governing mental bodies from entering, or taking steps to en- 
civil actions generally have been applied in actions ter, into competition with existing companies.50 
seeking to restrain municipalities or other govern- 


Co. V. Ickes, 5S S.Ct. 947, 304 U. 

S. 541, 82 L.Ed. 1517. 

50. U.S.—^Mississippi Power Co. v. 

City of Aberdeen, C.C.A.Miss., 95 

F.2d 990. , 

Parties 

<1) Where power companies claim 
that the competition by municipali¬ 
ties to which they will be subjected 
by power projects, the construction 
of w’hich will be financed, by funds 
loaned by the Federal Emergency 
Administration of Public Works, 
will be illegal, the municipalities are 
indispensable parties to a suit for 
injunction and the administrator of 
the Public Works Administration is 
not proper party.—Metropolitan-Edi- 
son Co. V. Ickes, D.C.D.C., 22 F.Supp. 
639, affirmed Tennessee Electric 
Power Co. v. Ickes, 58 S.Ct. 947, 304 
U.S. 541, 82 L.Ed. 1517. 

(2) Tennessee Valley Authority 
and Administrator of Public Works 
were held not necessary parties to 
suit by electric company to enjoin 
city from making contracts with Au¬ 
thority and Public Works Admin¬ 
istration.—Tennessee Public Service 
€o. V. City of Knoxville, 91 S.W.2d 
y66, 170 Tenn. 40. 

Pleadings 

(1) Allegation that construction of 
municipal system “will deprive 
plaintiff of all the value of the prop¬ 
erty leased" from city was not a 
sufficient allegation that city was 
not exercising its right to install a 
competing plant in a proper or law¬ 
ful manner.—^Western Public Service 
Co. V. City of Minatare, C.C.A.Neb., 
99 F.2d 844, 846. 

(2) A complaint which alleged so¬ 
licitation and coercion of municipal¬ 
ity by federal authorities, and al¬ 
leged a conspiracy and a contract 
to give federal authorities the right 
to regulate intra-state rates and to 
eliminate competition, but which 
supplied no factual basis for the al¬ 
legations, furnished no ground for 
questioning the authority of the fed¬ 
eral Public Works Administrator to 
contract with the city with respect 
to the matter.—^Mississippi Power 
Co. v. City of Aberdeen. C.C.A.Miss., 
95 P.2d 990. 

(3) Allegations . in complaint in 
suit to enjoin city from carrying 
out contract for construction of elec¬ 
tric distribution system that com¬ 
pany was advised that there was 
no advertising for bids for contract 
were held not -to amount to charge 
that there was no advertisement; 
and averment that election author¬ 
izing bond issue to finance construc¬ 
tion was invalid because of failure 
to properly advertise was h^ld to be 


too vague.—-Tennessee “ Public Serv¬ 
ice Co. V. City of Knoxville, 91 S.W. 
2d 566, 170 Tenn. 40. 

(4) In suit to enjoin construction 
by South Carolina Public Service 
Authority, Authority’s legal rights 
were not affected by allowing com¬ 
panies to amend their bills to raise 
issue of legality of federal license 
assigned to Authority, where no ele¬ 
ment of surprise was injected into 
case, substance of proposed amend¬ 
ments was to point out what stat¬ 
utes and constitutional provisions 
were alleged to be violated by li¬ 
cense, and if not tried would have 
necessitated another trial involving 
much of the same evidence.—Caro¬ 
lina Power & Light Co. v. South 
Carolina Public Service Authority, 
D.C.S.C., 20 F.Supp. 854, affirmed, C. 
C.A., 94 F.2d 520, certiorari denied 
58 S.Ct. 1048. 304 U.S. 578, 82 L.Ed. 
1541, South Carolina Power Co. v. 
South Carolina Public Service Au¬ 
thority. 58 S.Ct. 1048, 304 U.S. 578, 
82 L.Ed. 1541. and South Carolina 
Electric & Gas Co. v. South Caro¬ 
lina Public Service Authority, 58 S. 
Ct. 1049, 304 U.S. 578. 82 L.Ed. 1541. 

Svidenoe 

(1) On question of whether pub¬ 
lic works administration was acting 
within its authority, in suit to en¬ 
join county from obtaining loan and 
grant from federal public works ad¬ 
ministration, district court was 
bound by public works administra¬ 
tor’s finding that project could be 
constructed within limits of loan 
and grant and would be self-liq¬ 
uidating within act authorizing loan 
and grant and such administration’s 
policy.—Greenwood County v. Duke 
Power Co., C.C.A.S.C., 81 P.2d 986, < 
reversing B.C., Duke Power Co. v. 
Greenwood County, 12 F.Supp. 70, 
cause remanded, C.C.A., Greenwood 
County V. Duke Powjer Co., ,79 P.2d 
995, reversing, D.C., Duke Power Co. 
V. Greenwood County, S. C., 10 P. 
Supp. 854, certiorari granted Duke 
Power Co. v. Greenwood County, 56 
S.Ct. 941, 298 U.S. 651, 80 L.Ed. 1379, 
reversed on other grounds 57 S.Ct. 
202, 299 US. 259, 81 L.Ed. 178. 

(2) Evidence sustained finding 
that Tennessee Valley Authority had 
not indulged in coercion, duress, 
fraud or misrepresentation in pro¬ 
curing contracts with municipalities,, 
codperatives or other . purchasers of 
electrical power, had not acted with 
any malicious motive, and had not 
conspired with municipalities or oth¬ 
er purchasers of power.—Tennessee 
Electric Power Co. w. Tennessee Val¬ 
ley Authority, Tenn., 59 S.Ct. 366, 
306 US. 118, 83 L.Ed. 543, affirming, 
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D.C., 21 F.Supp. 947, appeal dis¬ 
missed in part 59 S.Ct. 54, 305 US. 
663, 83 L.Ed. 430, appeal dismissed 
59 S.Ct. 154, 306 U.S. 665, 83 L.Ed. 
431. 

(3) In power companies* suit to 
enjoin South Carolina Public Serv¬ 
ice Authority from constructing hy¬ 
droelectric and navigation project 
with loans and grants of federal 
funds on ground that appropriation 
was illegal, evidence sufficiently 
showed that construction of project 
had a definite and substantial rela¬ 
tion to the relief of unemployment. 
—Carolina Power & Light Co. v. 
South Oarolina Public Service Au¬ 
thority, D.C.S.C., 20 F.Supp. 854, af¬ 
firmed, C.C.A., 94 F.2d 520, certiora¬ 
ri denied 58 S.Ct. 1048, 304 U.S. 578, 
82 L.Ed. 1541, South Carolina Pow¬ 
er Co. V. South Carolina Public Serv¬ 
ice Authority, 58 S.Ct. 1048, 804 U. 
S. 578, 82 L.Bd. 1541, and South 
Carolina Electric & Gas Co. v. South 
Carolina Public Service Authority, 
68 S.Ct. 1049, 304 U.S. 578, 82 L.Ed. 
1541. 

(4) Evidence supported finding of 
no fraud on part of light and power 
improvement district in proceeding 
with organization after alleged com¬ 
promise resulting in dismissal of 
petition attacking organization.—^Ar- 
kansas-Mlssouri Power Co. v. Light 
& Power Improvement Dist. No. 1, 
33 S.W.2d 399, 182 Ark. 1184. 

(5) Evidence held insufficient to 
establish that proposition submitted 
to electors was fraudulent and based 
on misrepresentations in that pro¬ 
posed plant could not be constructed 
with an expenditure within amount 
authorized by electors and that pro¬ 
posed plant was inadequate in ca¬ 
pacity.—^Interstate Power Co. v. 
Forest City, 281 N.W. 207, 225 Iowa 
490. 

(6) Evidence did not establish 
that fraud was practiced in obtain¬ 
ing authorization for construction 
of municipal electrical system and 
in obtaining approval of Federal 
Emergency Administrator pf Public 
Works.—Graff v. Town of Seward. 

9 Alaska 205.. 

Decrees and orders 

(1) In power company's suit to 
restrain city, temporary injunction 
should not be granted without trial 
where- affidavits show substantial 
controversy to exist.—^Alabama Pow¬ 
er Co. V. City of Guntersville, 183 
So. 396, 236 Ala. 603, 119 A.L.R. 429. 

(2) Where it' appears that pow¬ 
er from certain plant, which city 
had agreed would not be used to 
compete with private company, could 
be cut off at any time, and no such 
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§ 8. Acquisition of Plants 

The power to acquire an existing electrical plant gen¬ 
erally depends on statute, as do the method to be used 
in such acquisition and other matters relating to the ex¬ 
ercise of such power. The -rights and liabilities of mu¬ 
nicipalities with respect to contracts of purchase have 
also been considered. 

The power of a governmental body subordinate 
to the state to acquire an existing electrical plant 
or system depends on statute.^i The power of a 
municipality to erect or acquire a plant is consid¬ 
ered in the CJ.S. title Municipal Corporations § 
1052, also 44 C.J. p 178 notes 85—94 j and its power 
to acquire a plant and equipment beyond its bound¬ 
aries is considered in § 1059 of the same title, also 
44 C.J. p 186 note 63-p 187 note 67. 

In purchasing an electric system, a city does not 
act in its governmental capacity, or under its police 


§8 

power, but it merely enters into a municipal busi¬ 
ness enterprise 2 and in the exercise of its power 
to acquire and operate a public utility it is im¬ 
material that the city’s purpose is to prevent com- 
petition.53 

Except in some jurisdictions in which munici¬ 
palities, under statute so providing, are required, on 
the establishment of a municipal plant, to purchase 
existing electric plants in the manner prescribed in 
such statute,54 a city establishing a municipal plant 
is under no duty, legal or equitable, to purchase ex¬ 
isting plants or equipment,®® the statute providing 
for condemnation of plants being permissive, not 
mandatory and a reservation by the city, in a 
franchise granted an electric light company, of fhe 
right to purchase its plant, does not create an ob¬ 
ligation so to do should the city decide to construct 
a municipal light plant.®^ 


use was shown at time of suit, there 
was no ground for Injunction.—Por¬ 
to Rico Ry., Light & Power Co. v. 
Colom, C.C.A.Puerto Rico, 106 P.2d 
345, certiorari denied 60 S.Ct. 263, 
308 U.S. 617, 84 L.Ed. 516. 

(3) An order enjoining city from 
making a contract for the purchase 
of machinery for a municipal light¬ 
ing plant proposed to be construct¬ 
ed by the city was erroneous, where 
previous Judgment, as modified, au¬ 
thorized city to advertise for bids 
and on receipt of such bids to pro¬ 
ceed with construction of project at 
cost not exceeding borrowing ca¬ 
pacity of city, and the present con¬ 
tract would not violate the judg¬ 
ment and city would not thereby ex¬ 
ceed its debt limit.—^New York State 
Gas & Electric Corporation v. City 
of Plattsburgh, 18 N.T.S.2d 255, 259 
App.Div. 777. 

Modification of decree 
Where court had enjoined execu¬ 
tion of contract by city and its offi¬ 
cers and the Federal Emergency Ad¬ 
ministration of Public Works for 
purpose of providing funds for con¬ 
struction of municipal electric pow¬ 
er generating plant and distribution 
system, fact that such contract was 
tainted with coercion could not be 
considered by court in passing on 
petition for modification of decree to 
permit parties to enter into a new 
contract not subject to objections 
made against original contract; and, 
where objectionable provisions of 
contract were eliminated, injunction 
was modified to permit administra¬ 
tor to make grant in accordance 
with new contract.—^Washington 
Water Power Co. v. City of Coeur 
D’Alene, D.C.Idaho, 25 P.Supp. 795. 

51. Wash.—Bayha v. Public Utility 
Dist No. 1 of Grays Harbor Coun¬ 
ty, 97 P.2d 614, 2 Wash.2d 85. 


Power of public utility district 

(1) Under statute to that effect, 
commissioners of public utility dis¬ 
trict were vested with unlimited 
power in purchasing existing plants, 
except where plant was owned by 
city or where specified amount of 
Indebtedness was to be incurred.— 
Bayha v. Public Utility Dist. No. 1 
of Grays Harbor County, supra. 

(2) Statute imposing limitation 
on power of cities to acquire elec¬ 
trical plants does not limit power of 
utility districts.—State ex rel. WIl- 
lapa Electric Co. v. Superior Court 
of State in and for Pacific County, 
83 P,2d 742, 196 Wash. 523. 

Statutory construction 
In construing public utility act to 
determine powers granted to dis¬ 
tricts, court would assume that peo¬ 
ple had voted on act with knowledge 
that such powers would be granted 
where pamphlets pointing out such 
power as defect had been distributed 
prior to election.—Bayha v. Public 
Utility Dist. No. 1 of Grays Harbor 
County, 97 P.2d 614, 2 Wash.2d 85. 

Under Public xrtility Koldlag Com¬ 
pany Act, the Securities and Ex¬ 
change Commission could impose, as 
a condition to sale of public utility 
properties to Tennessee Valley Au¬ 
thority, that bonds issued by seller 
be redeemed at 105, pursuant to their 
terms.—^Nachman v. Tennessee Elec¬ 
tric Power Co., 21 N.T.S.2d 280, 174 
Misc. 425. 

512. Neb.—State ex rel. Consumers 
Public Power Dist. v. Boettcher, 
291 N.W. 709. 

S3. U.S.—West Texas 'utilities Co. 
V. City of Spur, C.C.A.Tex., 38 P. 
2d 466. 

54h Conn.—^Norwich Gas, etc., Co. 
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V. Norwich. 57 A. 746, 76 Conn. 
565. 

20 C.J. p 306 note 22. 

Validity 

(1) Such statutes have been held 
constitutional.—Citizens' Gas Light 
Co. V. Wakefield. 87 N.E. 444, 161 
Mass. 432, 31 L.R.A. 457. 

(2) However, statute authorizing 
establishment of public utility by 
municipality, with proviso that 

I where existing company holds fran¬ 
chise which has not yet expired city 
shall purchase such plant, was held 
unconstitutional in so far as proviso 
Is concerned because it is an un¬ 
authorized limitation of plenary 
power of municipality.—^Dravo-Doyle 
Co. V. Orrville, 112 N.E. 508, 93 Ohio 
St. 236. 

Effect of later charter provision 
Such a statute is applicable to 
city, although later provision in its 
charter expressly authorizes it to 
provide for establishment of light 
plants and to maintain and sup¬ 
port them.—St. Petersburg-V. Pinel¬ 
las County Power Co., 100 So. 509, 
87 Fla. 315. 

55« Ill.—City of Sullivan v. Central 
Illinois Public Service Co., 221 Ill, 
App. 661. 

56- U.S.—City of VHlisca, Iowa, v. 
Iowa Service Co., C.C.A.Iowa 6 
F.2d 455. 

Colo.—^Public Service Co. of Colorado 
V. City of Loveland, 245 P. 493, 79 
Colo. 216. 

57- Iowa—^lowa Public Service Co. 
V. City of Emmetsburg, 227 N.W 
614, 210 Iowa 300. 

Mo.—^Memphis Electric Light, etc., 
Co. V. Memphis, 196 S.W, 1113,, 271 
' Mo. 488, 
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Methods of acquiring existing plants. The meth¬ 
ods of acquiring the plants of existing public utili¬ 
ties generally depend on the terms of the applicable 
statutes.58 Under statutes so providing, the mu¬ 
nicipality and the company may voluntarily agree 
to the city's purchase of the plant,and the plan 
agreed on for the purchase is then submitted to a 
referendum.®® Under another statute, providing 
for proceedings in the nature of condemnation, the 
question whether certain property, useful for the 
public convenience, shall be acquired by the city is 
submitted to a referendum, and, if approved, the 
property may be taken upon the city's making just 


compensation.®^ 

Under statute so providing, the method to be used 
by a public utility district in acquiring a public util¬ 
ity rests in the discretion of the district commis¬ 
sioners ;®2 but they are required, under a provision 
to that effect, to adopt a resolution setting out the 
plan decided on.®® 

Submission to popular vote. Where statutes re¬ 
quire that the question of acquisition of an existing 
plant be submitted to a popular vote,®^ the question 
must be so stated as to carry a true and complete 
meaning to the voters,®® a*nd the authority granted 


58. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission 
of Wisconsin, 267 N.W. 386, 222 
Wis. 25. 

58. Pa.—Rockwood Borough v. 
Rockwood Electric Co., 8 Pa.Dist. 
& Co. 200, 3 Som.Leg.J. 1. 17 Mun. 
L.R. 183. 

Wis.—^Wisconsin Power & Light Co. 
V. Public Service Commission of 
Wisconsin, 267 N.W. 386, 222 Wis. 
25. 

ITiidar charter pxovlsioii giving 
city power to acquire plant by pur¬ 
chase, terms of purchase may be fixed 
by agreement.—Backus v. Virginia, 
142 N.W. 1042, 123 Minn. 48. 
Acceptance of indetenuiiiate permit 

(1) Under statute so providing, 
utility company by its acceptance of 
indeterminate permit was deemed to 
have consented to a purchase of its 
property actually used and useful 
for convenience of public by mu¬ 
nicipality in which major part of 
property was located.—^Wisconsin 
Power & Light Co. v. Public Service 
Commission of Wisconsin, 272 N.W. 
50. 224 Wis. 286. 

(2) But an electric company which 
continued to operate after expira¬ 
tion of its franchise in 1914 did not 
thereby voluntarily accept an in¬ 
determinate permit without right 
to have jury establish necessity for 
municipality’s acquisition of plant. 
—^Wisconsin Public Service Corpora¬ 
tion v.' Public Service Commission, 
284 N.W. 582, 230 Wis. 663, 

€0. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission 
of Wisconsin. 267 N.W. 386, 222 
Wis. 25. 

61. Wis.—Wisconsin Power & Light 
Co. V. Public Service Commission 
of Wisconsin, supra. 

Peterminlng utility of property 
A village board had no power or 
jurisdiction to determine what prop¬ 
erty of electric power company was 
used and useful for public conven¬ 
ience, but such matter was for pub¬ 
lic service commission to determine. 
—Wisconsin Power & Light Co. v. 


Public Service Commission, 286 N.W. 
588, 232 Wis. 59, 122 A.L.R. 1135. 

62. Wash.—Bayha v. Public Utility 
Dist. No. 1 of Grays Harbor Coun¬ 
ty, 97 P.2d 614, 2 Wash.2d 85. 

Employment of assistance 

Under this act, commissioners can 
employ such assistance as they deem 
necessary.—^Bayha v. Public Utility 
Dlst. No. 1 of Grays Harbor County, 
supra. 

63. Wash.—Bayha v. Public Utility 
List. No. 1 of Grays Harbor Coun¬ 
ty, supra. 

Soles governing resolution 

Under such provision, the public 
was not entitled to be advised of 
plan of commission; nor was it con¬ 
templated that the plan or system 
must be exact in every detail; and, 
while this provision requires that 
commissioners pass resolution when 
they are possessed of the facts and 
have determined on plan, but before 
the actual consummation of the 
purchase of any utility pursuant to 
such plan, and before general or 
public utility bonds are issued, the 
provision is not mandatory as to 
time,' and the failure to pass a plan 
or resolution prior to signing of 
proposed contract for purchase of 
public utility properties was at the 
most only an irregularity which 
would not affect validity of contract, 
where commission had rather defi¬ 
nitely determined upon the plan of 
purchasing such properties.—Bayha 
V. Public Utility Dist. No. 1 of Grays 
Harbor County, supra. 

6A Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
276 N.W. 625, 226 Wis. 370. 
Purchase without bond issue has 
been held not to be void for lack of 
popular vote.—Connor' v. Marshfield, 
107 N.W. 639, 128 Wis. 280. 

Gxauting of lien ou vraterworks 
City’s proposed contract to pur¬ 
chase electric light system for sum 
evidenced by bonds, secured partly 
by revenues of city’s waterworks 
system, without authorization of 
lien thereon by majority of city’s 
voters, was held invalid.—^McCann 
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V. Akard, Tex.Com.App., 68 S.W.2d 
1033, reversing City of Raymond- 
ville V. McCann, Civ.App., 54 S.W. 
2d 1040. 

6&. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
276 N.W. 625, 226 Wis. 370—Wis¬ 
consin Power & Light Co. v. Pub¬ 
lic Service Commission of Wis¬ 
consin, 272 N.W. 50, 224 Wis. 286. 
Sufllciency of question 

(1) A question submitted to vil¬ 

lage voters at referendum election, 
“Shall the village . . . acquire 

by purchase the electric plant and 
equipment actually used and useful 
for the convenience of the public 
now owned by” named power com¬ 
pany, was suflacient as in proper 
legal form, clear, and unambiguous. 
—^Wisconsin Power & Light Co. v. 
fhiblic Service Commission, 286 N. 

W. 588, 232 Wis. 69, 122 A.L.R. 1135. 

(2) Ballot which required voter to 
express himself upon question of 
whether all or none of electric util¬ 
ity, 'Water utility, and gas utility 
should be purchased by municipal¬ 
ity was fatally defective notwith¬ 
standing all three utilities were 
owned by the same public utility.— 
Public Service Co. of Indiana v. City 
of Aurora, 19 N.E.2d 255, 216 Ind. 
311. 

Effect of misleading resolution 

An election, at which village elec¬ 
tors voted affirmatively on question, 
clearly and unambiguously submit¬ 
ted in proper legal form, as to 
whether village should purchase 
power company’s electric plant and 
equipment, was valid as against 
contention that voters were misled 
by publication of village board’s 
resolution, describing company's 
property used and useful for public 
convenience, into believing that 
they had right to determine what 
property was within such descrip¬ 
tion, in absence of showing that 
any voter was actually misled there¬ 
by or would have voted differently 
had resolution not been published.— 
Wisconsin Power & Light Co. v. 
Public Service Commission, 286 N. 
W. 588, 232 Wis. 59, 122 A.L.R. 1135. 
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by such referendum is limited to the matters under¬ 
stood to be voted on.®® The manner of conducting 
the election cannot be complained of where the stat¬ 
ute did not prescribe the details, and it was not 
shown that fraud existed or that the voters were 
deprived of free expression.®*^ 

Valuation of property. Under a provision to that 
effect in a statute providing for condemnation pro¬ 
ceedings, the question of what is just compensation 
is to be determined by the state commission,®® the 
term '‘just compensation” meaning the fair and rea¬ 
sonable value of the property taken at the time 
possession is acquired, to be arrived at in the exer¬ 
cise of a sound and competent business judgment on 
the various elements of value, considering the prop¬ 
erty as a going business entity.®® Where a munic¬ 
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ipality seeks to exercise its option to purchase 
contained in the company’s franchise, and the par¬ 
ties are unable to agree on the price, the court may, 
under statute so providing, appoint viewers to as¬ 
sess the value of the property;*^® and it has been 
held not improper for a borough, consenting to an 
electric company’s use of its streets, to attach a 
condition that the borough may subsequently ac¬ 
quire the company’s plant, and that the price there¬ 
for shall be fixed by appraisers.*^! 

Contracts of purchase. Under statutes authoriz¬ 
ing the purchase of public utility property, it is 
contemplated that only property be acquired. 
Thus the city will not acquire the corporate enti¬ 
ty of the public .utility;*^® nor, while it takes the 
property subject to valid liens thereon,*7^ will it ac- 


66b Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
276 N.W. 625, 226 Wis. 370. 
Property outside mnnlcipality 

(1) Under statute providing for 
municipality’s acquisition of public 
utility property actually used and 
useful for convenience of public, 
property outside municipality cannot 
be acquired unless question submit¬ 
ted to vote of people of municipality 
expressly or by general language 
includes such property.—^Wisconsin 
Power & Light Co. v. Public Service 
Commission, 276 N.W. 625, 226 Wis. 
370. 

(2) But affirmative vote on ques¬ 
tion whether city should purchase 
property of company ’‘actually used 
and useful for transmission, deliv¬ 
ery and furnishing of heat, light, 
and power within” named city would 
authorize acquisition of property 
beyond city limits if used and useful 
for furnishing power within city.— 
Wisconsin Power & Light Co. v. 
Public Service Commission of Wis¬ 
consin, Wis., 272 N.W. 50, 51, 224 
Wis. 286. 

67. Ind.—City of Lebanon v. Pub¬ 
lic Service Co. of Indiana, 14 N.E. 

- 2d 719, 214 Ind. 295, appeal dis¬ 
missed Public Service Co. of In¬ 
diana V. City of Lebanon, Ind., 59 
S.Ct. 84, 305 U.S. 558, 83 L.Ed. 532. 
rehearing denied 59 S.Ct. 143, 305 
U.S. 671, 83 L.Ed. 435. 

68. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
261 N.W. 711, 219 Wis. 104. 

Applicability of statute 
Where resolution and notice of 
election indicated intention to pro¬ 
ceed under statute providing for 
purchase of plant by voluntary 
agreement with company, rather 
than under statute referred to in 
text providing for proceeding in 
nature of condemnation, public util¬ 
ity commission was held without ju¬ 
risdiction to'fix compensation of util¬ 


ity.—^Wisconsin Power & Light Co. 
V. Public Service Commission of 
Wisconsin, 267 N.W. 386, 222 Wis. 
25. 

Property outside municipality 

A public service commission or¬ 
der fixing value of and describing 
property to be taken by village 
which had voted to acquire plant and 
equipment of electric utility was 
void for inclusion of property not 
located in village, where question 
voted on was whether electric plant 
and equipment of electric company 
located in village should be acquired 
by village.—^Wisconsin Power & 
Light Co. V. Public Service Commis¬ 
sion, 276 N.W. 625, 226 Wis. 370. 
Legal issues 

Public service commission is not 
a court and cannot determine legal 
propositions involved in directing 
payment to persons entitled to 
amount allowed as just compensa¬ 
tion for local electric utility pur¬ 
chased by municipality; but order 
for payment by municipality of sum 
fixed as just compensation to “per¬ 
sons lawfully entitled thereto” is 
proper.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
261 N.W. 711, 219 Wis. 104. 

69. Wis.—Waukesha Gas & Electric 

Co. V. Railroad Commission of 
^ Wisconsin, 194 N.W. 846, iSl Wis. 

281. 

Items to be considered 

Where public utility found it more 
economical to scrap its power plant 
and obtain power from wires operat¬ 
ed by independent company, and 
could have recouped its loss through 
increased rates over period of time, 
value of scrapped plant was held 
proper item to be considered in fix¬ 
ing value of entire utility on its 
sale to town; and where part of 
public utility sold to corporation was 
on land owned by seller, and after 
transfer it was treated as land of 
corporation and was so understood 
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to be held by public generally and 
taxing authority, and was actually 
used and useful for purpose of util¬ 
ity, there was no error in railroad 
commission’s ruling that town, tak¬ 
ing plant over as public utility, 
should purchase land.—Town of Mil- 
ton V. Railroad Commission of Wis¬ 
consin, 201 N.W. 381, 185 Wis. 294. 
Valuation held proper 
On purchase by town from elec¬ 
tric light company of its plant, val¬ 
uation by railroad commission of 
eight hundred dollars for well used 
for purpose of utility, although not 
on property, belonging to company, 
was held under facts to be proper.— 
Town of Milton v. Railroad Commis¬ 
sion of Wisconsin, supra. 

79. Pa.—Rockwood Borough v. 
Rockwood Electric Co., 8 Pa.Dist. 
& Co. 200, 3 Som.Leg.J. 1, 17 Mun. 
L.R. 183. 

71- Pa.—United Lighting Co. v. 
Public Service Commission, 84 Pa. 
Super. 24. 

72. Ind.—^Public Service Co. of In¬ 
diana V. City of Aurora, 19 N.E. 
2d 255, 215 Ind. 311. 

Wis.—Green Bay & Mississippi Ca¬ 
nal Co. V. Kaukauna Gas, Electric 
Light & Power Co., 147 N.W. 701, 
167 Wis. 412. 

73. Ind.—^Public Service Co. of In¬ 
diana V. City of Aurora, 19 N.E. 
2d 255, 215 Ind. 311. 

Wis.—Green Bay & Mississippi Ca¬ 
nal Co. V. Eaukauna Gas, Electric 
Light & Power Co., 147 N.W. 701, 
157 Wis. 412. 

74. W'is.—Green Bay & Mississippi 
Canal Co. v. Kaukauna Gas, Elec¬ 
tric Light & Power Co., supra. 
However, it has been held that un¬ 
der certain circumstances a city 
may acquire an equity of redemp¬ 
tion of an electric company with¬ 
out becoming liable upon an exist¬ 
ing mortgage indebtedness secured 
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quire the corporation’s obligations, so as to be liable 
for its debts."5 However, the purchase of the plant 
has been held to include contracts which the city 
had the power to make.''® 

A statute empowering the municipality to acquire 
the property of a public utility does not require the 
city to acquire all or none of the utility’s proper¬ 
ty nor does the fact that the major part of the 
company’s property was outside the city deprive 
such city of authority to acquire company’s distribu¬ 
tion system within the cityJ® A completed contract 
will not be invalidated by the grantor’s giving a 
warranty deed of the property to a third person, 
where such deed is made subject tew the city’s 
rights.*^® Under a statute requiring a village about 
to purchase an electric plant to file a certificate 
that the amount required had been appropriated, the 
village need not file such a certificate until the pur¬ 
chase price is determined.®® 

Where the governmental body lacks the power to 
contract for the purchase of an existing plant, and 
the contract has not yet been performed, the power 


company, or, if it should refuse to maintain such 
action, its stockholders, may maintain an action for 
rescission;®^ but it is not a ground for rescission 
that the company acted under threats of duplication 
of its facilities and of destructive competition, since 
these do not constitute legal duress. 

In actions relating to contracts for the purchase 
by a city of an electrical plant, rules governing civil 
actions generally have been applied;®® and, in con¬ 
struing such contracts, rules governing the con¬ 
struction of contracts generally have been applied.®^ 

Improvement districts. Where an improvement 
district is organized for the purpose of purchasing 
an electric plant, statutes relating to the organiza¬ 
tion of such districts must be complied with.®® 

§ 9. Regulations Governing Consumers ' 

Municipality owning electric plant may make reason¬ 
able rules regulating the use of its power. 

A town owning an electric light plant may make 
all reasonable rules as to the method of doing the 
work of wiring, may provide for inspection prior 


on the plant.—Connor v. Marshfield, i 
107 N.W. 639. 12S Wls. 280. | 

75* Wis.—Green Bay & Mississippi 
Canal Co. v. ICaukauna Gas, Elec¬ 
tric Light & Power Co., 147 N.W. 
701, 157 Wis. 412. 

76- Iowa.—^Wapsie Power & Light 
Co, V. City of Tipton, Cedar Coun¬ 
ty. 193 N.W. 643, 197 Iowa 996. 

Contract to have current famished 
Under statute authorizing munici¬ 
palities to purchase plants, with all 
necessary eguipment and other req¬ 
uisites of said plant, a municipality 
purchasing a company, after a vote 
of its citizens authorizing such pur¬ 
chase, took as part of the property 
purchased a contract between such 
plant and another company, requir¬ 
ing the latter to furnish electric 
current at a specified rate, the stat¬ 
ute not requiring that the purchase 
of the contract should be otherwise 
specifically submitted to the electors 
than as contained in the proposal to 
purchase the plant.—^Wapsie Power 
& Light Co. V. City of Tipton, Cedar 
County, supra. 

77- Ind.—^Public Service Co. of In¬ 
diana V. City of Aurora, 19 N.B. 
2d 255. 215 Ind. 311. 

78. Wis.—Wisconsin Power & Light 
Co. V. Public Service Commission, 
286 N.W. 581. 232 Wis. 43. 

76. Wis.—Connor v. Marshfield, 107 
N.W. 639, 128 Wis. 280. 

80u Ohio.—^Lake Shore Power Co. v. 
Village of Edgerton, 184 N.B. 37, 
43 Ohio App. 545. 

SI. U.S. — Ashwander v, Tennessee 


Valley Authority, D.C.Ala.. 8 F. 
Supp. 893. 

Stockholders’ rights extend no 
further than to have the allegedly 
illegal or ultra vires transaction set 
aside and the contracts canceled and 
their future performance enjoined. 
—^Ashwander v. Tennessee Valley 
Authority, supra. 

82. U.S.—^Ashwander v. Tennessee 
Valley Authority, supra. 

83. Kan.—State v. Stafford, 140 P. 
868, 92 Kan. 343. 

20 C.J. p 307 notes 26, 27. 

Questions of law and fact 
Evidence was held sufiicient to 
warrant submission to jury of ques¬ 
tion whether meters were included 
in contract whereby city agreed to 
buy supplies on hand from lessee of 
light plant.—^Bell v. City of Payette, 
296 S.W. 1047, 222 Mo.App. 184. 
Payment for depreciation since ds-^ 
cree 

A power company which und^ 
franchise contract was properly re¬ 
quired to sell its electrical trans¬ 
mission to city was required to pay 
city the depreciation on the system 
since date of decree ordering per¬ 
formance of the contract.—City of 
West Memphis v. West Memphis 
Power & Water Co., 141 S.W.2d 527, 
200 Ark. 835. 

84. ’’Transmission system” 

The term ^'electrical transmission 
system*' within franchise contract 
reserving in city an option to pur¬ 
chase electrical transmission sys¬ 
tem does not include a generating 


system owned and operated to man¬ 
ufacture electricity or power, and 
hence city under franchise was not 
required to buy more’ than the 
“electrical transmission system’* 
when it exercised its option.—City 
of West Memphis v. West Memphis 
Power & Water Co., supra. 

85. Ark.—^Walton v. Commissioners 

of Light Improvement Dlst. No. 1 

of City of Behton, 222 S.W. 1056. 

144 Ark. 249. 

Determining majority; petitioners’ 
qualifications 

In determining whether the requi¬ 
site majority in value has been ob¬ 
tained by those who petition for the 
establishment of an improvement 
district for the purchase of an elec¬ 
tric lighting plant, the value of 
railroad 'property, as assessed pur¬ 
suant to taxing statute, must be 
considered, under provision to effect 
that value must be taken as of last 
county assessment; in determining 
authority of officers to subscribe for 
corporation, the presumption that 
they were authorl2ed to do so was 
overcome by undisputed testimony of 
such officers themselves that they 
had no authority to sign; and in 
determining qualifications of peti¬ 
tioners the presumption of owner¬ 
ship which must be indulged in fa¬ 
vor of persons in possession of or 
who paid taxes on lands to which 
they have no title of record, is 
prima facie only, and may be, and in 
this case was, overcome by evidence. 
—^Walton V. Commissioners of Light 
Improvement List. No. 1 of City 
of Benton, supra. 
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to connection with its system, and require-conform¬ 
ity to standards reasonably necessary to safety and 
efficiency.86 However, it cannot arbitrarily dictate 
what selection consumers shall make as between ap¬ 
pliances in common practical use.87 . 

Regulations regarding supply to consumers in 
general are considered infra §§ 24-28, and regula¬ 
tions regarding rates infra §§ 29-37. 


§ 10 

A statute authorizing a municipality to assess up¬ 
on each tenement or other place supplied w;ith light 
reasonable rates fixed by ordinance, has been held 
not to authorize the passage of an ordinance mak¬ 
ing property owners personally liable for electricity 
furnished to the tenants or occupants of their prem- 
ises.^^ 


m. ELECTRICAL COMPANIES 


§ 10. Organization and Nature 

a. In general 

b. Merger or consolidation 
a. In Ceneral 

Electric companies may be Incorporated under gen¬ 
eral laws or by special acts. Companies furnishing elec¬ 
tricity to the public generally, owe duties to the public 
and are subject to public control. 

In many jurisdictions electric companies may be 
incorporated under general laws,^9 and except in 
those jurisdictions in which special charters are for¬ 
bidden by constitutional provisions, they may be in¬ 
corporated by special act.^® The terms "electric 
company,” “electrical corporation,” ‘ and similar 
terms when used in a statute should be construed 
in accordance with applicable statutory definitions 
thereof,^! and should not be given a strained or 


unnatural meaning.92 Electric companies have 
been held to fall within the designation of “manu¬ 
facturing corporations,” as used in some statutes,®3 
but not in others.®^ 

An electric company furnishing electricity to the 
public generally, owes duties to the public,®^ and is 
denominated a quasi-public corporation,®® a public 
service corporation, or a public utility,®^ and is 
subject to public control.®® Whether or not a 
company supplying electricity to others is a pub¬ 
lic service corporation, or engaged in a public 
service occupation, depends on whether the elec¬ 
tricity is supplied to the public generally or only as 
an incident to the business in which the company is 
engaged; the former constitutes public service, the 
latter does not.®® Ownership of stock in an electric 
company does not give an interest in the specific 


86. lowfiu—Akron v. McElligott, 147 
N.W. 773, 166 Iowa 297. 

87. Minn.—State v. Waseca, 142 N. 
W. 319, 122 Minn. 348, 46 L.E.A.. 
N.S., 437. 

20 C.J. p 307 note 32. 

88. Iowa.—City of Onawa v. Mona 
Motor Oil Co., 262 N.W. 644, 217 
Iowa 1042; 

89. Pa—Hege v. Public Service 
Commission, 86 PaSuper. 658. 

20 C.J. p 307 note 36. 

SO. Ky.—^Newport v. Newport Light 
Co., 12 S.W. 1040, 89 Ky. 454. 

20 C.J. p 307 note 35. 

91. Mass,—Howard v. City of 

Chicopee, 12 N.E.2d 106. 110, 299 
Mass. 115. 

N.Y.—People ex rel. Cayuga Power 
Corporation v. Public Service Com¬ 
mission, Second Dist, 124 N.E. 105, 
226 N.’t. 527, reversing 172 N.Y.S. 
533, 184 App.Div. 781—In re 

Chalmers, 234 N.Y.S. 174, 226 App. 
Div. 702—^New York-New Jersey 
Superpower Connecting Corpora¬ 
tion V. Public Service Commission 
of State of New York, 214' N.Y.S. 
'294, 215 App.Div. 678—^Public Serv¬ 
ice Commission, Second Dist., v. J. 
& J. Rogers Co., 172 N.Y.S. 498, 
184 App.Div. 705, modifying 170 N. 
Y.S. 964, 103 Misc. 711. 


Wash.—State v. Denney, 274 P. 791, 
150 Wash. 690. 

sa Electric Ughting department of 
city held not to be embraced within 
term “electric company."—^Howard 
V. City of Chicopee, 12 N.E.2d 106, 
110, 299 Mass. 115. 

Village in which electric power 
was furnished by municipal commis¬ 
sion held not electric corporation.— 
Buell V. Village of Herkimer, 280 N. 
Y.S. 253, 244 App.Div. 599. 

93. Ala—^Beggs v. Edison Electric 
Ilium. Co.. 11 So. 381, 96 Ala. 295, 
296, 38 Am.S.R. 94. 

Ind.—^Burke v. Mead, 64 N.E. 880, 
159 Ind. 252. 

14 C.J. p 86 note 14 [d] (2)—20 C.J. 
p 307 note 37. 

deaeration of electricity by water 
power held to constitute “manufac¬ 
turing."—^McMillan v. Noyes, 72 A. 
769, 75 N.H. 268. 

94. Md.—^Electric Light & Power 
Co. V. Frederick City, 36 A. 362, 
84 Md. 599, 36 L.R.A. 130. 

14 C.J. p 86 note 14 [d] (1) (3). 

95. Mass.—Weld v. Gas & Electric 
Light Comrs., 84 N.E. 101, 197 
Mass. 556. 

96. U.S.—Todd v. Citizens' Gas Co. 
of Indianapolis, C.C.A.Ind., 46 F.2d 

511 


856, certiorari denied 51 S.Ct. 561, 
283 U.S. 852, 75 L.Bd. 1459. 
Mass.—Weld v. Gas & Electric Light 
Comrs., 84 N.E. 101, 197 Mass- 
556. 

Tenn.—Holston River Electric Co. 
V. Hydro Electric Corporation, 66 
S.W.2d 217, 17 Tenn.App. 122. 

97. N.C.—^Whiting Mfg. Co. v. Caro¬ 
lina Aluminum Co., 175 S.E. 698, 
207 N.C. 52. 

20 C.J. p 307 note 40. 

TTnrestricted gratuitous grant by 
state to a corporation of the right 
to make permanent structures across 
and along highways was required to 
be considered as an indication that 
the legislature considered it was aid¬ 
ing a public electric utility.—^Ala¬ 
bama Power Co. v. Cullman County 
Electric Membership Corporation, 174 
So. 866, 234 Ala. 396, adhered to 178 
So. 919, 235 Ala. 694. 

sa Tenn.—Holston River Electrio 
Co. V. Hydro Electric Corporation, 
66 S.W.2d 217, 17 Tenn.App. 122. 
Regulation and control of manufac¬ 
ture or sale of electricity generally 
see § 2 supra. 

99. Wash.—State v. Spokane & 1. E. 
R. Co.. 154 P. 1110, 89 Wash. 
599, L.R.A.1918C 675. ‘ 

20 C.J. p 307 note 43. 
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assets of the company.^ 

b. Merger or Gonsolidatioii 

Electric companies may be merged or consoiidated in 
accordance with the terms of appiicabie statutory pro¬ 
visions. 

Electric companies may be merged or consolidat¬ 
ed in accordance with the terms of applicable statu¬ 
tory provisions.2 The permission or approval of 
the regulating authority may be,an essential pre¬ 
requisite to the consummation of a merger or con- 
solidation.3 It has been held that on an applica¬ 
tion for permission or approval, the only question 
before the regulating authority is whether the pro¬ 
posed merger or consolidation would adversely af¬ 
fect the public,^ and that permission or approval 
should not be denied merely because an immediate 
reduction of rates will not result,^ or because the 
territories served by the companies involved are not 
contiguous and are not physically connected.® 

Interstate companies. Congress can forbid merg¬ 


ers or consolidations of interstate electric utilities 
unconditionally, or attach reasonable conditions to 
them,*^ and it may decide for itself in each case 
whether such reasonable conditions as it has im¬ 
posed have been met, or it may confide the decision 
to a subordinate tribunal.® Under a federal statute 
so providing, a merger or consolidation will be ap¬ 
proved by the regulating authority if it is found to 
be consistent with the public interest.® The fact 
that the companies involved in a proposed merger 
or consolidation are engaged in interstate commerce 
does not give the federal regulating authority ex¬ 
clusive jurisdiction.!® 

§11. Charters and Franchises 

An electric company Is generally required to obt lin 
the consent of the local authorities before using the pub¬ 
lic highways and streets for the purpose of running elec¬ 
tric transmission lines. 

While the state, primarily, has absolute control of 
all public highways and streets within its territorial 
limits,!! an electric company is generally,!^ al- 


1. N.T .—New York State Electric 
Corporation v. Public Service Com¬ 
mission, 236 N.Y.S. 411, 227 App. 
Div. 18, motion denied 171 N.E. 
780, 253 N.Y. 555 and appeal dLs* 
missed 182 N.E. 237, 260 N.Y. 32. 
a. Similaxlty of ’business essential 
Under a statute permitting: con¬ 
solidation between corporations 
transacting: the same or similar lines 
of business, the merg:er of an electric 
company with a hydroelectric and 
water company cannot take place 
until the power to furnish water is 
discarded.—York Haven Water & 
Power Co. v. Public Service Com¬ 
mission of Pennsylvania, 134 A. 419, 
287 Pa. 241, reversing: 87 Pa.Super. 
213. 

Mergrer of electric and hydroelec¬ 
tric companies should be accelerated 
by liberal construction of acts em¬ 
powering: merger or purchase.—^York 
Haven Water & Power Co. v. Pub¬ 
lic Service Commission of Pennsyl¬ 
vania, 134 A. 419, 287 Pa. 241, re¬ 
versing 87 Pa.Super. 213. 

Provision relating: to interconnec¬ 
tion and coordination of facilities 
contained in the Federal Power Act 
is not designed to encourage and 
promote the merger and consolidation 
of public utilities generating, trans¬ 
mitting, or selling electric energ:y. 
—^Northern Pennsylvania Pojp^er Co. 
V. Pennsylvania Public Utility Com¬ 
mission, 200 A. 866, 132 Pa.Super. 
178, reversed on other grounds 5 A. 
2d 133, 333 Pa. 265. 

3. Pa.—^Borough of Brookville v. 
Public Service Commission of 
Pennsylvania, 160 A. 856, 307 Pa. 
194, affirming 157 A. 513, 102 Pa. 
Super. 503—^Northern Pennsylvania 


Power Co. v. Pennsylvania Public 
Utility Commission, 200 A. 866, 
132 Pa.Super. 178, reversed on 
other grounds 5 A.2d 133, 333 Pa* 
265. 

Power to order or approve inter- 
connection. of facilities or an inter¬ 
change of energy conferred on the 
regulating authority by statute is 
not affected by a provision requiring 
the regulating authority to approve 
the consolidation of electric utilities. 
—^Northern Pennsylvania Power Co. 
V. Pennsylvania Public Utility Com¬ 
mission, supra. 

4. Pa.—^Northern Pennsylvania Pow¬ 
er Co. V. Pennsylvania Public Utili¬ 
ty Commission, 5 A.2d 133, 333 Pa. 
265, reversing 200 A. 866, 132 Pa. 
Super. 178. 

5 . Pa.—^Northern Pennsylvania Pow¬ 
er Co. V. Pennsylvania Public Utili¬ 
ty Commission, 5 A.2d 133, 333 
Fa. 265, reversing 200 A. 866, 132 
Fa.Super. 178. 

6. Pa.—^Northern Pennsylvania Pow¬ 
er Co. V. Pennsylvania Public Utili¬ 
ty Commission, supra. 

7 . U.S.—^Newport Electric Corpo¬ 
ration V. Federal Power Commis¬ 
sion, C.CA., 97 F.2d 580. 

8. U.S.—^Newport Electric Corpora¬ 
tion V, Federal Power Commis¬ 
sion, supra. 

9 . Pa. — ^Northern Pennsylvania Pow¬ 
er Co. V. Pennsylvania Public Utili¬ 
ty Commission, 200 A. 866, 132 Pa. 
Super. 178, reversed on other 
gn'ounds 5 A.2d 133, 333 Pa. 265. 

Case remanded to regulating au¬ 
thority 

A proceeding for consolidation of 
electric companies would be re¬ 
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turned to the regulating authority 
for further consideration where the 
regulating authority might not have 
denied consolidation on ground that 
it was not consistent with public in¬ 
terest, if it had not erroneously 
construed the statute as requiring 
companies to show affirmatively that 
benefit to public would result from 
consolidation.—Pacific Power & Light 
Co. V. Federal Power Commission, 
C.C.A., 111 F.2d 1014. 

10. Pa.—Northern Pennsylvania 
Power Co. v. Pennsylvania Public 
Utility Commission, 5 A.2d 133, 
333 Pa. 265, reversing 200 A. 
866, 132 Pa.Super. 178. 

11. Eel.—^Eastern Shore Public 
Service Co. v. Town of Seaford, 2 
A.2d 265, sustaining Town of Sea- 
ford V. Eastern Shore Public Serv¬ 
ice Co., Ch., 2 A.2d 258, and ap¬ 
peal dismissed Eastern Shore Pub¬ 
lic Service Co. v. Town of Sea- 
ford, 59 S.Ct. 483, 306 U.S. 616, 83 
L.Ed. 1024, rehearing denied 59 
S.Ct. 589, 306 U.S. 668, 83 L.Ed. 
1063. 

12. Iow€L—^Incorporated Town of 
Ackley v. Central States Electric 
Co., 214 N.W. 879, 204 Iowa 1246, 
54 A.L.R. 474. 

Md.—^Kelly v. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
487, 153 Md. 523. 

Mo.—State ex inf. McKittrick ex rel. 
City of Campbell v. Arkansas-Mis- 
souri Power Co., 93 S.W.2d 887, 339 
Mo. 15. 

Pa.—Harmony Electric Co. v. Pub¬ 
lic Service Commission, 119 A. 
712, 275 Pa. 642. 

20 C.J. p 326 note 94. 
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though not always,required to obtain the consent 
of the local authorities before using the public 
highways and streets fpr the purpose of running 
electric transmission lines, even though the right to 
use the highways and streets for electrical trans¬ 
mission has been granted by the state,and the 
company has been granted a certificate of public 
convenience and necessity by the state regulating 
authority.!® Indeed, as appears in § 12 b (2) infra, 
under some statutes local consent is a condition pre¬ 
cedent to the issuance of a certificate of conven¬ 
ience and necessity by the state regulating author¬ 
ity. 


§ 12 

§ 12. -Nature, Grant or Issuance, and 

Amendment 

a. Nature 

b. Grant or issuance 

c. Amendment 

a. Nature 

The franchise of an electric company is a special 
privilege conferred on the company by the government 
which does not belong to persons generally by common 
right; It is a form of contract and constitutes property. 

The franchise of an electric company is a special 
privilege conferred on the company by the govern¬ 
ment, which does not belong to persons generally by 
common right.!® It is a form of contract,and 
constitutes property,!® and any unlawful interfer- 


ELECTEICITY 


no streets nre to be oc¬ 
cupied in rendering service within 
a municipality, it is not necessary 
to obtain consent.—Harmony Electric 
Co. V. Public Service Commission, 
supra. 

13. Ala.—City of Prichard v. Ala¬ 
bama Power Co., 175 So. 294, 234 
Ala. 339. 

XTse prior to city’s incorporation 
Where company had erected pole 
and wire lines along public road 
under authority of statute and roads 
were later included as streets in 
limits of city, constitutional provi¬ 
sion requiring such companies to 
obtain consent of city for erection 
of pole and wire lines did not apply 
at time lines were constructed and 
company’s right to maintain its lines 
was not superseded by subsequent in¬ 
corporation of city.—City of Prich¬ 
ard V. Alabama Power Co., supra. 

14. Ark.—^Arkansas Power & Light 
Co. V. West Memphis Power & Wa¬ 
ter Co., 58 S.W.2d 206, 187 Ark. 
41. 

Del.—^Eastern Shore Public Service 
Co. V. Town of Seaford, 2 A.2d 265, 
sustaining Town of Seaford v. 
Eastern Shore Public Service Co., 
Ch., 2 A.2d 258, and appeal dis¬ 
missed Eastern Shore Public Serv¬ 
ice Co. V. Town of Seaford, 59 S.Ct. 
483, 306 U.S. 616, 83 L.Ed. 1024, 
rehearing denied 59 S.Ct. 589, 306 

U. S. 668, 83 L.Ed. 1063. 

Tex.—Houston Lighting & Power Co. 

V. Fleming, Civ.App., 128 S.W.2d 
487, reversed on other grounds 
Fleming v. Houston Lighting & 
Power Co., 138 S.W.2d 520, 135 Tex. 
463, rehearing denied 143 S.W.2d 
923, 135 Tex. 463. 

20 C.J. p 326 note 94. 

Company’s title to fee in half of 
an alley and the consent of the ad¬ 
jacent feeholders, did not relieve it 
of the necessity of obtaining mu¬ 
nicipal consent.—^Holland Realty. & 
Power Co. v. City of St. Louis. 221 

29 C.J.S.-33 


S.W. 51, 282 Mo. 180—20 C.J. P 326 
note 94 [bj. 

Zn CaUfomla under a constitution¬ 
al provision giving electric companies 
the right to enter the streets of a 
city where there is no municipal 
plant and use them for supplying 
electricity for lighting purposes, a 
municipal ordinance purporting to 
grant a franchise to construct and 
maintain poles and wires for light¬ 
ing purposes is inoperative.—Town 
of Suisun City v. Pacific Gas & Elec¬ 
tric Co., 170 P. 1078, 35 CaLApp. 
380—20 C.J. p 326 note 91 [a]. 

ZtL Ohio 

(1) While the right of a com¬ 
pany to the use of the streets de¬ 
rives from state, a city, under a 
statute so providing, has complete 
control of the placing of poles and 
wires,, and its consent, must be ob¬ 
tained.—City of Cincinnati v. Dia¬ 
mond Light Co., 16 Ohio N.P.,N.S., 
305—20 C,J. p 326 note 94. 

(2) Such statute is not unconstitu¬ 
tional as applied to an electric com¬ 
pany which had received a franchise 
to use the streets under a statute | 
providing for a different mode of 
use.—^Hardln-Wyandot Lighting Co. 
V. Village of Upper Sandusky, 40 S. 
Ct. 104, 251 U.S. 173, 64 L.Bd. 210, 
affirming 113 N.E. 402, 93 Ohio St. 
428—20 C.J. p 326 note 91 [b] (3), 

(3) Under a prior statute the mode 
of use of streets was such as city 
and company agreed on, and the pro¬ 
bate court directed the mode of use 
where they could not agree.—Hardin- 
Wyandot Lighting Co. v. Upper San¬ 
dusky, 113 N.E. 402, 93 Ohio St. 428. 
20 C.J. p 326 note 93. 

15. Mo.—State ex inf. McKittrlck ex 
rel. City of California v. Missouri 
Utilities Co., 96 S.W.2d 607, 339 Mo. 
385, 106 A.L.R. 1169—State ex 

inf. Shartel, ex rel. City of Sikes- 
ton V. Missouri Utilities Co., 63 
S.W.2d 394, 331 Mo. 337, 89 A. 
L.R. 607. 


10 . Iowa.—Incorporated Town of 
Mapleton in Monona County v. 
Iowa Light, Heat & Power Co., 216 
N.W. 683, 206 Iowa 9. 

“Franchise” means municipal con¬ 
sent 

Md.—Kelly v. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
487, 153 Md. 523. 

“Franchises” and ‘’powers” distin¬ 
guished 

The rights given an electric com¬ 
pany by an ordinance, such as plac¬ 
ing poles, etc., and* other additional 
rights, often called “franchises,” 
should more properly be termed 
“powers.”—City of Grand Rapids v. 
Consumers’ Power Co., 188 N.W. 630, 
218 Mich. 414. 

17. Mich.—^Village of Constantine v. 
Michigan Gas & Electric Co., 296 
N.W. 847, 296 Mich. 719. 

W.Va.—^Appalachian Power Co. v. 
Town of Pulaski, 108 S.E. 885, 130 
W.Va. 612. 

After being acted on it may be¬ 
come a contract.—Kansas City Pow¬ 
er & Light Co. V. Town of Car¬ 
rollton, Mo., 142 S.W.2d 849. 

Partial failure of oonsidexation 
Where option granted to munici¬ 
pality to purchase electric plant con¬ 
stituted but part of consideration for 
franchise and the other consideration 
was sufficient, the fact that option 
was legally defective did not in¬ 
validate the franchise.—Simon v. 
Town of Seaford, Del., 197 A. 681. 

18. U.S.—City of Campbell, Mo., v. 
Arkansas-Missouri Power, Co., C.C. 
A.Mo., 56 P.2d 660—Oklahoma 
Utilities Co. v. City of Hominy, D. 
C.Okl., 2 F.Supp. 849. 

Conveyance recordable 
A written Instrument conveying a 
right to use the streets when prop¬ 
erly acknowledged and certified is 
recordable as a conveyance of real 
estate.—State ex inf. Chaney v. West 
Missouri Power Co., 281 S.W. 709, 313 
Mo. 283. 
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§ 12 


ence therewith is actionable.^® W^ile a grant of 
permission to use the streets for the construction 
and maintenance of electric transmission lines has 
been held to create a mere revocable license and not 
to convey an estate or interest in the streets,^® it 
has also been held to create an easement^i which, 
as appears in. the title Easements § 1, is an interest 
in real property. While a franchise is not binding 
until accepted and acted on in accordance with its 
terms,®2 a formal written acceptance is unneces¬ 
sary.®® A contract with a municipality for the sale 
and delivery to it of electricity is not a franchise.®^ 

b. Grant or Issuance 

(1) In general 

(2) Certificates of convenience and ne¬ 

cessity 

(1) In General 

Electric franchises may be derived from the sovereign 


directly, or indirectly throuigh an agency acting under 
authority delegated to it. Mandatory statutory provi¬ 
sions governing their sale or issuance must be complied 
with, and in the absence of •limitations the authority 
making the grant can prescribe reasonable terms and 
conditions. 

Electric franchises may be derived from the sov¬ 
ereign directly,®5 or indirectly through an agency 
acting under authority delegated to it.®® Such dele¬ 
gation of authority may rest on an express stat¬ 
ute,®7 or it may be implied.®® The agency to whom 
the power is delegated must keep within the limits 
of its authority.®® 

The sale or issuance of an electric franchise 
should, of course, be free from fraud or collu¬ 
sion,®® and in compliance with the mandatory pro¬ 
visions of applicable statutes.®^ Thus compliance 
with a statute requiring the approval of the elec- 


19- U.S.—^lowa Southern Utilities 
Co. V. Town of Lamoni, D.C.Iowa, 
11 F.Supp. 581, appeal dismissed, 

C. C.A., Iowa Southern Utilities Co. 
V. Tovrn of Lamoni, Iowa, 79 F.2d 
1000—Oklahoma Utilities Co. v. 
City of Hominy, D.C.Okl., 2 F.Supp. 
849. 

90. D.C.—Potomac Electric Power 
Co. v. U. S., 85 F.2d 243, 66 App. 

D. C. 77, certiorari denied 57 S.Ct 
27. 299 U.S. 565, 81 L.Ed. 416. 

21. Mo.—State ex inf. Chaney v. 
West Missouri Power Co., 2S1 S.W. 
709, 313 Mo. 283. 

Tenn.—Holston River Electric Co. v. 
Hydro Electric Corporation, 12 
Tenn.App. 556. 

"Franchise” held only easement for 
use of street.—^Kansas City Power & 
^Lierht Co. V. Town of Carrollton, 
Mo.. 142 S.W.2d 849. 

32. Ark.—City of El Dorado v. Citi¬ 
zens' Ligrht & Power Co., 260 S.W. 
882, 158 Ark. 550. 

Substantial comsuencement of work 
within allotted time held acceptance. 
—City of El Dorado v. Citizens* Light 
& Power Co., supra. 

23. Ind.—City of Huntington v. 
Northern Indiana Power Co., 5 N. 

E. 2d 889, 6 N.E.2d 335, 211 Ind. 
502. 

Ohio.—State v. Ohio Electric Power 
Co., 172 N.E. 615, 35 Ohio App. 
481, affirmed Ohio Electric Co. v. 
State, 167 N.E. 877, 121 Ohio St. 
235. 

24. Wash.—Washington Fruit & 
Produce Co. v. City of Yakima, 100 
P.2d 8, 3 Wash.2d 152. .128 A.L.R. 
159, opinion adhered to 103 P.2d 
1106, 3 Wash.2d 152. 

25. Del.—Eastern Shore Public Serv¬ 
ice Co. V. Town of Seaford, 2 A.2d 
265, sustaining Town of Seaford v. 


Eastern Shore Public Service Co., 
Ch., 2 A.2d 258, and appeal dis¬ 
missed Eastern Shore Public Serv¬ 
ice Co. V. Town of Seaford. 59 S. 
Ct. 483. 306 U.S. 616. 83 L.Ed. 1024. 
rehearing denied 59 S.Ct. 589. 306 
U.S. 668. 83 L.Ed. 1063. 

20 C.J. p 325 notes 83-85. 

33- Del.—^Eastern Shore Public Serv¬ 
ice Co. V. Town of Seaford, su¬ 
pra. 

Iowa.—^lowa Ry. & Light Corpora¬ 
tion V. Lindsey, 231 N.W. 461, 211 
Iowa 544, followed in State v. 
Central States Electric Co., 231 N. 
W. 467, and Central States Electric 
Co. V. Pocahontas County, 231 N. 
W. 468. 

20 C.J. p 325 note 86. 

Power of municipality to grant right 
to use streets see the title Munici¬ 
pal Corporations § 1718, also 44 C. 
J. p 973 note 48-p 975 note 70. 

27. Kan.—State v. Kansas Electric 
Power Co., 226 P. 254, 116 Kan. 
70. 

20 C.J. p 327 note 95 CaL 
Power held not granted where it 
: was not expressly granted.—Morton 
County V. Hughes Electric Co., 208 
N.W. 108, 53 N.D. 742. 

28. Statute authorizing cities to sell 
lighting plants authorizes city to 
give francise.—^McKiever v. City of 
Sumter, 135 S.E. 60, 137 S.C. 266. 

29^ Power for ‘^wfnl purposes” 

(1) An act authorizing an agency 
to grant franchises over the public 
roads and highways for all lawful 
purposes does not authorize the 
grant of a franchise to erect an 
electric line along a highway for 
the primary purpose of furnishing 
light and power to private indi¬ 
viduals.—Gumsey v. Northern Cali¬ 
fornia Power Co., 117 P. 906, 160 
Cal. 699, 36 L.R.A.,N.S., 185. 
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(2) But under such act a fran¬ 
chise may be granted for the pur¬ 
pose of lighting a highway, the light¬ 
ing of a highway being an incident 
to the* use thereof, although the 
lighting is used in part for private 
purposes.—Gumsey v. Northern Cali¬ 
fornia Power Co., 94 P. 858. 7 Cal. 
App. 534. 

Bight to obstruct road by erect¬ 
ing a pole within the right of way 
cannot be given.—Paso Electric 
Co. V. Leeper, Tex.Civ.App., 42 S.W. 
2d 863, reversed on other grounds, 
Com.App., 60 S.W.2d 187. 

Sale held not void as being made 
arbitrarily without consulting mayor 
or city attorney, where ordinance 
directing sale of franchise was not 
passed until after repeated public 
discussions during the course of 
which the mayor and city attorney 
criticized the proposed ordinance and 
sale.—Hatcher v. Kentucky & West 
Virginia Power Co., 133 S.W.2d 910, 
280 Ky. 583. 

30. Fraud or collusion held not 
shown 

Ga.—South Georgia Power Co. v. 
Baumann, 151 S.E. 513, 169 Ga. 
649. 

31. Colo.—Inland Utilities Co. v. 
Schell, 285 P. 771, 87 Colo. 73. 

Wis.—State v. Kenosha Electric R. 

Co., 129 N.W. 600, 145 Wis. 337. 

20 C.J. p 326 note 89. 

Passage at "regular meeting” 

Ordinance granting electric fran¬ 
chise held passed at ''regular meet¬ 
ing’* as required by statute.—^Town 
of Hodgenville v. Kentucky Utilities 
Co., 61 S.W.2d 1047, 250 Ky. 196. 
Sale held properly advertised 
The sale of a franchise was not 
void as not being properly adver¬ 
tised, where the ordinance relating to 
the sale required that sales should 
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tors, or of certain designated officials,is nec¬ 
essary. 

In the absence of limitations, the authority mak¬ 


ing the grant of a franchise can prescribe reason¬ 
able terms and conditions,®^ and, if the company 
accepts the franchise so granted, all valid condi- 


be advertised for fifteen days and 
the sale was advertised in three suc¬ 
cessive issues of a weekly paper and 
the franchise was sold on the day 
following the last issue.—^Hatcher 
V. Kentucky & West Virginia Pow¬ 
er Co., 133 S.W.2d 910, 280 Ky. 583. 

Sale to highest bidder 

(1) A city’s desire to construct its 
own plant did not render inapplicable 
the statute providing for sale of 
franchise by municipality to the 
highest and best bidder, and under 
the circumstances presented a suit 
to compel the city to offer a fran¬ 
chise for sale to the highest and 
best bidder was not barred by laches 
or estoppel.—^Kentucky Utilities Co. 
V. Board of Com’rs of City of Paria 
71 S.W.M 1024, 254 Ky. 627. 


(2) The rejection of the highest 
bid was not arbitrary, and hence 
the sale of the franchise to the sec¬ 
ond highest bidder was not void, and 
the citizens and taxpayers seeking 
cancellation could not assert that 
highest bidder’s legal rights were not 
respected.—^Hatcher v. Kentucky & 
West Virginia Power Co., 133 S.W.2d 
910, 280 Ky. 583. 

Hoaxing before selectmen of town 

Under statute relating to grant¬ 
ing of permission to use streets and 
location of line in streets, and pro¬ 
viding that selectmen shall give no¬ 
tice of hearing thereon to owners of 
land abutting on land to be used for 
power line, as such ownership is de¬ 
termined by last tax assessment, se¬ 
lectmen need not give notice to un¬ 
assessed abutting or adjoining own¬ 
ers; nor could sufficiency of notices 
given be collaterally attacked at 
hearing before department of public 
utilities, that question being proper¬ 
ly raised by petition for certiorari 
seeking to quash selectmen’s order, 
but that department could, on elec¬ 
tric company’s petition for location 
through one town, determine wheth¬ 
er company already had valid grants 
of location through other towns.— 
Towne v. Selectmen of Wenham, 166 
N.E. 739, 267 Mass. 343. 

neither city nor company could 
extend time designated by the leg¬ 
islature in which to accept certain 
statutory privileges and the consent 
expressed by the company after the 
time allowed, since it did not obtain 
the advantages contemplated, and 
was not a continuing consent.—^Wis¬ 
consin Public Service Corporation v. 
Public Service Commission, 284 N.W. 
582, 230 Wls. 663. 


West Virginia Power Co., 133 S.W.2d 
910, 280 Ky. 583. 

Presumption of coxnplianoe 
Where company’s power lines had 
been laid in streets many years ago, 
it will be presumed that permits for 
such use of streets, as required by 
ordinance, had been obtained even 
though no record thereof can be 
found.—Milwaukee Electric Ry. & 
Light Co. V. City of Milwaukee. 246 
N.W. 856, 209 Wis. 656. 

32. Iowa.—Interstate Power Co. v. 
Forest City, 281 N.W. 207, 225 Iowa 
490. 

Compliance with election law 

(1) Failure to print proposed fran¬ 
chise on ballot was held not to in¬ 
validate issuance, since the statute 
governing franchise elections, while 
mandatory as to substance, is mere¬ 
ly directory as to form.—Incorporat¬ 
ed Town of Mapleton in Monona 
County V. Iowa Light, Heat & Power 
Co., 216 N.W. 683, 206 Iowa 9. 

(2) Petition for special electric 
franchise election was not illegal be¬ 
cause containing proposed franchise 
ordinance.—^lowa Public Service Co. 
V. Tourgee, 222 N.W. 882, 208 Iowa 
36. 

(3) Evidence was insufficient to 
prove that petitions for submission 
of question of whether franchise 
should be granted to electric com¬ 
pany were signed by required num¬ 
ber of legal voters, and in any case 
city commission’s determination that 
petitions were not signed by the re¬ 
quired number of voters is conclusive 
in absence of misconduct.—State v. 
Kansas Electric Power Co., 226 P. 
254. 116 Kan. 70. 

BesubmlssioiL 

An adverse decision on the pro¬ 
posed franchise does not preclude a 
subsequent election on the same or a 
similar question, except where a limi¬ 
tation is expressly provided by stat¬ 
ute.—^lowa Power & Light Co. v. 
Hicks, Iowa, 292 N.W. 826. 

33. N.T.—People ex rel. Village of 
Chateaugay v. Public Service Com¬ 
mission of New York, 174 N.E. 637, 
255 N.T. 232, affirming 242 N.Y.S. 
398, 229 App.Div. 526, and reargu¬ 
ment denied 177 N.E. 172, 266 N.Y. 
637. 

Pa.—^Harmony Electric Co. v. Public 
Service Commission, 78 Pa.Super. 
271. 

Tenn.—^Holston River Electric Co. v. 
Hydro Electric Corporation, 64 S. 
W.2d 509, 166 Tenn. 662. 
JnilsdlctiojL 

Regulating authority was held to 
have jurisdiction to approve or dis¬ 
approve an ordinance granting mu¬ 
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nicipal consent to use the streets, 
and the company applying for ap¬ 
proval cannot on an adverse deter¬ 
mination complain that the regulat¬ 
ing authority lacked jurisdiction.— 
Schuylkill Light, Heat & Power Co. 
v. Public Service Commission, 69 Pa. 
Super. 400. 

Commission held not bound by 
agreement of the attorney of a pub¬ 
lic utility seeking a franchise from 
a town not to oppose the granting 
of a franchise to another utility.— 
Holston River Electric Co. v. Hydro 
Electric Corporation, 12 Tenn.App. 
556. 

Order dismissing petition for ap¬ 
proval will be sustained, where the 
commission found from sufficient evi¬ 
dence that the plant of a protesting 
company operating in the borough 
was adequate, its prices reasonable, 
and service reasonably satisfactory, 
that it had operated for many years 
with municipal acquiescence and as¬ 
sent, although no ordinance ever ex¬ 
pressly granted the privilege, and 
that it would not be beneficial to 
grant the petition; and It is imma¬ 
terial that the petitioning company 
was operating in the borough before 
the passage of the act requiring ap¬ 
proval.—Schuylkill Light, Heat & 
Power Co. v. Public Service Commis¬ 
sion, 69 Pa.Super. 400. 

34. U.S.—^U. S. V. Colorado Power 
Co., D.aColo., 240 F. 217. 

Ga.—Georgia Ry. & Power Co. v. City 
of Atlanta, 115 S.E. 263, 164 Ga. 
731. 

Mo.—^Kansas City Power & Light Co. 
V. Town of Carrollton, 142 S.W.2d 
849—Holland Realty & Power Co. 
V. City of St. Louis, 221 S.W. 61, 
282 Mo. 180. 

N.I).—Chrysler Light & Power Co. v. 
City of Belfield, 224 N.W. 871, 58 
N.D. 33, 63 A.L.R. 1337. 

Pa.—^United Lighting Co. v. Public 
Service Commission, 84 Pa.Super. 
24. 

20 C.J. p 313 note 33. 

Conditions precedent 
If certain acts or the compliance 
with conditions precedent are nec¬ 
essary for the acquirement of cer¬ 
tain privileges, the company must 
comply therewith before claiming the 
same.—^Edison Electric Ilium. Co. v. 
Hooper, 36 A. 113, 86 Md. 110. 

Beqnlrement of service to city 
(1) A condition that company fur¬ 
nish service to city at stipulated 
price may be imposed.—Chrysler 
Light & Power Co. v. City of Belfield, 
224 N.W. 871, 68 N.D. 33, 63 A.L.R, 
1337. 


Statute held directory as to time 
when new franchise may be offered 
for sale.—^Hatcher v, Kentucky & 
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tions or restrictions attached thereto become bind¬ 
ing on it.^5 A grant by the legislature of the right 
to use streets for distribution of electricity may be 
accepted by a company, while it has a franchise 
therefor from the city, without disclaiming user un¬ 
der the latter.^® An irregularity in the grant of a 
franchise may be waived by the parties,37 and can¬ 
not be questioned by an abutting property holder 
not a party to the contract.^^ One purchasing an 
electric plant from a municipality does not thereby 
automatically acquire a franchise to operate it.^^ 

Review. The action of an agency of the sover¬ 
eign in granting or refusing a franchise will not 
be reviewed or revised by the court in the absence 
of a showing that it abused its discretion, com¬ 
mitted an error of law,^! or exceeded its jurisdic¬ 
tion,^ 2 and its findings if supported by substantial 
evidence are conclusive;^3 Similarly, the action of 
• a state agency in approving or refusing to approve 


the charter of an electric company will not be dis¬ 
turbed by the court in the absence of a showing 
that it was unreasonable.^^ 

(2) Certificates of Convenience and Neces¬ 
sity 

Under a statute so providing, an electric company 
cannot exercise the powers or privileges given under its 
charter or franchise without first having obtained a cer¬ 
tificate or declaration of convenience and necessity from 
the proper authorities. 

Under a statute so providing, an electric company 
within the purview of the statute cannot exercise 
the powers or privileges given under its charter 
or franchise without first having obtained a cer¬ 
tificate or declaration of convenience and neces¬ 
sity from the proper authorities.^^ Under some 
statutes, such a declaration or certificate will not 
be issued without a showing of consent by the 
proper local authorities to the proposed opera¬ 
tions.'*® Such a declaration or certificate may be 


(2) Provisions of an electric fran¬ 
chise fixing: a monthly maximum 
charge for each light and a certain 
proportion of lights to be furnished 
free are sufficiently specific to en¬ 
able the city to require performance. 
..—■Rock V. Purth, 138 P. 317, 78 Wash. 
47. 

Monopoly Ja f avox of city 

A ‘city may. in the absence of con¬ 
stitutional or statutory prohibition, 
impose a condition on the grantee of 
a franchise for transmitting electri¬ 
cal power against the transmission 
of electricity for lighting purposes, 
for the purpose of creating a 
monopoly in its own favor.—-Old 
Colony Trust Co. v. Tacoma, Wash., 
230 P. 389, 144 C.C.A. 531. 

Powers given state conunisslon re¬ 
strict conditions which city may im¬ 
pose for granting franchise to elec¬ 
trical company, and the conditions 
are invalid if in conflict therewith. 
—State ex rel. City of Sikeston v. 
Public Service Commission of Mis¬ 
souri, 82 S.W.2d 105, 336 Mo. 985. 

35. N.D.—Chrysler Light & Power 
Co. V. City of Belfield, 224 N.W. 
871, 58 N.D. 33. 83 A.L.R. 1337. 

Pa.—^United Lighting Co. v. Public 
Service Commission, 84 Pa.Super. 
24. 

Condition becomes part of contract 
—Chrysler Light & Power Co. v. 
City of Belfield, 224 N.W. 871, 58 
N.D. 33, 63 A.L.R. 1337. 

36. Mich.—^Village of Constantine v. 
Michigan Gas & Electric Co., 296 
N.W. 847. 296 Mich. 719—Lansing 
V. Michigan Power Co., 150 N.W. 
250, 183 Mich. 400. 

37. Ill.—^McWethy v. Aurora Elec¬ 
tric Light & Power Co., 67 N.B. 9, 
202 Ill. 218. 


Company held estopped 
Electric company which operated 
under franchise which predecessor in 
title informally applied for and ac¬ 
cepted and operated under up to time 
of sale of property, was estopped in 
proceedings for municipal acquisi¬ 
tion of plant and equipment to de¬ 
ny it was exercising franchise privi¬ 
leges or to raise questions of inva¬ 
lidity based on irregularity of pro¬ 
ceeding by which franchise was 
granted.—^Pardeevllle Electric Light 
Co. V. Public Service Commission of 
Wisconsin, 263 N.W. 366, 219 Wis. 
482. 

38. Ill.—^McWethy v. Aurora Elec¬ 
tric Light & Power Co., 67 N.E. 9, 
202 Ill. 218. 

20 C.J. p 308 note 55. 

39- Iowa.—Greaves v. City of Villls- 
ca, Iowa, 251 N.W. 766, 217 Iowa 
590. 

40. Cal.—Gumsey v. Northern Cali¬ 
fornia Power Co., 94 P. 858, 7 Cal. 
App. 534. 

Vnless conclusion is without ra¬ 
tional basis it will not be disturbed. 
—Montana Power Co. v. Federal Pow¬ 
er Commission, C.C.A., 112 P.2d 371, 
374. 

41. U.S.—^Montana Power Co. v. 
Federal Power Commission, supra. 

42- Cal.—Gumsey v. Northern Cali¬ 
fornia Power Co., 94 P. 858, 7 Cal. 
App. 534. 

43- U.S.—Montana Power Co. v. 
Federal Power Commission, C.C.A., 
112 P.2d 371. 

44^ Pa.—^Harmony Electric Co. v. 
Public Service Commission, 80 Pa. 
Super. 46—Coverdale Electric 

Light Co., V, Public Service Com¬ 
mission, 68 Pa-Super. 351. 

45. Ala.—^Alabama Power Go. v. 
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Cullman County Electric Member¬ 
ship Corporation, 174 So. 866, 23'4 
Ala. 396, adhered to 178 So. 919, 235 
Ala. 694. 

Mo.—State ex rel. City of Sikeston v. 
Public Service Commission of Mis¬ 
souri, 82 S.W.2d 105, 336 Mo. 985— 
State ex inf. Shartel, ex rel. City of 
Sikeston v. Missouri Utilities Co., 
53 S.W.2d 394, 331 Mo. 337, 89 A. 
L.R. 607. 

20 C.J. p 321 note 39. 

Company doing business prior to 
law .requiring a certificate of con¬ 
venience and necessity is not re¬ 
quired to secure a certificate to com¬ 
mence business in any portion of its 
chartered territory.—^Harmony Elec¬ 
tric Co. v. Public Service Commis¬ 
sion, 119 A. 712, 275 Pa. 542, affirm¬ 
ing 78 Pa.Super. 271—^New Castle 
Electric Co. v. Public Service Com¬ 
mission, 70 Pa.Super. 20—^Pennsyl¬ 
vania Utilities Co. v. Public Service 
Commission, 69 Pa.Super. 612. 
Company not operating under Inde^ 
terminate permit 

The act authorizing the construc¬ 
tion and maintenance of electric pow¬ 
er lines along highways by domestic 
corporations does not grant them 
rights in the nature of indeterminate 
permits, within the meaning of a 
statute requiring a declaration of 
convenience and necessity before is¬ 
suing a franchise to a company 
where another company is in opera¬ 
tion under an indeterminate .permit. 
—South Shore Utility Co. v. Railroad 
Commission of Wisconsin, 240 N.W. 
784, 207 Wis. 95. 

Commission held without Jurisdic¬ 
tion to grant certificate.—^De Queen 
Light & Power Co. v. Curtis, 248 S. 
W. 5, 157 Ark. 238. 

48. Mo.—State ex rel. City of Sikes¬ 
ton V. Public Service Commission 
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issued althoug-h another company is presently en¬ 
gaged in furnishing electricity in the locality.47 
It has been held, however, that the issuance of a 
certificate is improper where another company is 
already giving adequate service,^8 and the fact 
that the existing company’s certificate is limited 
to a particular territory does not preclude it from 
objecting to the issuance of a certificate to anoth¬ 
er company covering adjacent territory.^® In the 
absence of statute a body vested with power to is¬ 
sue certificates of convenience and necessity can¬ 
not adjudicate the validity of a franchise,®® and 
cannot condition the certificate on payment of 
property damages caused by the proposed opera- 
tion.5i 

c. Amendment 

The power of the grantor to amend an electric com¬ 
pany's franchise depends on the terms of the original 
grant, and In the absence of a contrary provision In the 
original grant a franchise cannot be amended without 
the consent of both parties. It is for the legislature to 
determine, within reason of course, the proper limits of 
extension of an electric company's charter powers. 

The power of the grantor to amend an electric 
company’s franchise depends on the terms of the 
original grant.®2 While a franchise may be amend¬ 
ed in certain particulars by an agreement between 


§ 13 

the grantor and the company without any addition¬ 
al consideration,®® in the absence of a contrary 
provision contained in the original grant, a fran¬ 
chise cannot be amended without the consent of 
both parties.®^ It is for the legislature to deter¬ 
mine, within reason of course, the proper limits of 
expansion or extension of an electric company’s 
charter powers.®® 

Certificate of convenience and necessity. Under 
a statute so providing, a certificate of convenience 
and necessity can be altered or modified by the is¬ 
suing body on its own motion, or on the applica¬ 
tion of the person or corporation affected.®® 

§ 13. -Exclusive and Conflicting Fran¬ 

chises and Operations 

An electric franchise will be construed strictly against 
Its alleged exclusiveness. As between electric companies 
exercising similar franchises in the same streets or high¬ 
ways, priority of franchise and occupancy carries with it 
superiority of right to the extent that the subsequent 
licensee Is under a duty so to construct its system as not 
unnecessarily to interfere with the prior licensee in the 
exercise of its franchise, but the first licensee must sub¬ 
mit to such unavoidable inconvenience as may result from 
a reasonable and fair exercise of the Junior licensee’s 
franchise. 

Although an electrical company’s franchise may 
be exclusive,® 7 a franchise will be construed strict- 


of Missouri, 82 S.W.2d 106, 336 Mo. 
985. 

N.y.—People ex rel. Village of Chat- 
eaugay v. Public bervice Commis¬ 
sion of New York, 174 N.B. 637, 
255 N.T. 232, affirming 242 N.Y. 
S. 398, 229 App.Dlv. 526 and rear¬ 
gument denied 177 N.E. 172, 256 
N.Y. 637. 

Necessity of local consent generally 
see § 11 supra. 

Proof 

The existence of consent by prop¬ 
er municipal authorities must be 
proved like any other fact.—^People 
ex rel. Village of Chateaugay v. Pub¬ 
lic Service Commission of New York, 
supra. 

47. Mo.—State ex rel. City of Sikes- 
ton V. Public Service Commission 
of Missouri. 82 S.W.2d 105, 336 Mo. 
985—State ex rel. Electric Co. of 
Missouri v. Atkinson, 204 S.W. 897, 
276 Mo. 326. 

Pa.—^Pennsylvania Power & Light Co. 
V. Public Service Commission of 
Pennsylvania, 171 A. 412, 112 Pa. 
Super. 500. 

Ill.—Illinois Power & Light Cor¬ 
poration V. Commerce Commission, 
151 N.E. 236, 320 Ill. 427. 

49, Ill.—^Illinois Power & Light Cor¬ 
poration V. Commerce Commission, 
supra. 

-Sa Mo,—State ex rel. Electric Co. of 


Missouri V. Atkinson, 204 S.W. 897, 
275 Mo. 325. 

51. Ark.—^Department of Public 

Utilities V. R. O. McConnell, 130 S. 
W.2d 9, 198 Ark. 502. 

52. Mo.—State v. West End Light & 
Power Co., 162 S.W. 76, 246 Mo. 
653. 

20 C.J. p 308 note 56. 

53. Va.—^Appalachian Power Co. v. 
Town of Pulaski, 108 S.E. 885, 130 
Va. 612. 

Burden of proof 

Where a town claimed that the 
franchise of an electric light and 
power company had been amended, 
the burden of proof was on the town. 
—^Appalachian Power Co. v. Town 
of Pulaski, supra. 

Waiver 

Provisions as to the place of man¬ 
ufacturing and the right of sale be¬ 
fore completion of plant may be 
waived by parties.—^Incorporated 
Town of Mapleton in Monona Coun¬ 
ty V. Iowa Light, Heat & Power Co., 
216 N.W. 683, 206 Iowa 9. 

54. Va.—^Appalachian Power Co. v. 
Town of Pulaski, 108 S.E. 885, 130 
Va. 612. 

Amendment not ratified by conduct 
An electric company by charging 
the reduced rates fixed by a resolu¬ 
tion of the municipality did not 
thereby ratify or approve the 
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claimed amendment of the franchise. 
—^Appalachian Power Co. v. rTown of 
Pulaski, supra. 

55. Sale of steam 

Whether it was sound public poli¬ 
cy to allow a gas and electric cor¬ 
poration to manufacture and sell 
steam for public use was a matter 
which the legislature could properly 
determine.—^Alpren v. Consolidated 
Edison Co. of New York, 5 N.T.S.2d 
254, 168 Misc. 381. 

56. Ill,—^Illinois Iowa Power Co. v. 
Rhein, 17 N.E.2d 582, 369 Ill. 584. 

Issuance of new certificate held uot 
unreasonable 

Where the commission Issued a cer¬ 
tificate and later reopened the case 
without doing anything further in 
the matter, the action of the com- 
I mission in issuing a certificate in 
response to an application for the 
same purpose but with transmission 
line following a different route was 
not arbitrary and unreasonable in 
view of statute authorizing commis¬ 
sion to modify certificates.—^Illinois 
Iowa Power Co. v. Rhein, supra. 

57. Me.—Twin Village Water Co. v. 
Damariscotta Gras Light Co., 56 A. 
1112, 98 Me. 325. 

20 C.J. p 313 note 29. 

Brauchise exclusive for limited texm 
Pa.—^Wilkes-Barre Electric Light Co. 
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ly against its alleged exclusiveness,®^ and the same 
rule applies in the construction of a corporate 
charter.®^ While an electric company owning a 
nonexclusive franchise is entitled to relief against 
the illegal acts of others assuming to exercise the 
privilege conferred by the franchise,®® the damage 
consequent on mere competition will not support a 
cause of action or a right to sue,®^ notwithstanding 


the competition is ultra vires, or there is a defect in 
the grant of powers to the competitor, or the means 
of competition were unlawfully acquired.®^ It has 
been held, however, that an electric company law¬ 
fully engaged in business may enjoin another com¬ 
pany from engaging in business in competition 
with it without having secured a certificate of con¬ 
venience and necessity, as required by statute,®® 


V. Wilkes-Barre Light, Heat & Mo¬ 
tor Co., 4 Kulp 47. 

20 C.J. p 313 note 31. 

Company’s right not exdiisive 

(1) Company contracting to de¬ 
liver electric power to city's public 
utility plant and constructing line 
along streets under ordinance not 
having acquired “indeterminate per¬ 
mit” had no exclusive right to fur¬ 
nish city with electricity.—Central 
Wisconsin Power Co. v. Wisconsin 
Traction, Light, Heat & Power Co., 
209 ISr.W. 755, 190 Wis. 557. 

(2) Other cases see 20 C.J. p 314 
note 43. 

58y Mo.—State ex rel. Kansas City 
Power & Light Co. v. Public Serv¬ 
ice Commission of Missouri, 76 S. 

W. 2d 343, 335 Mo. 1248—-State ex 
rel. McAllister v. Cupples Station 
Light, Heat & Power Co., 223 S.W. 
75, 283 Mo. 115. 

Or.—Yamhill County Mut. Telephone 
Co. v. Yamhill Electric Co., 224 P. 
1081, 1084, 111 Or. 57, 33 A.L.R. 
373, citing Corpus Jtixis. 

Tenn.—^Kentucky-Tennessee Light & 
Power Co. v. City of Paris, 114 S. 
W.2d 815, 173 Tenn. 123, 118 A.L.R. 
1025. 

Wash.—^Phillippay v. Pacific Power & 
Light Co., 211 P. 872, 120 Wash. 
581, modifying 207 P. 957, 120 
Wash. 581. 

20 C.J. p 313 note 26. 

Exclusiveness generally see the title 
Franchises § 22, also 26 CJ. p 1034 
note 23. 

Exclusive area 

Utility company should not be pro¬ 
tected in its attempt to reserve a cer¬ 
tain area to Itself as its exclusive 
territory unless it Is willing and able 
promptly to furnish adequate service 
to consumers in that territory within 
reasonable time and at fair rates.— 
State ex rel. Kansas City Power & 
Light Co. V. Public Service Commis¬ 
sion of Missouri, 76 S.W.2d 343, 335 
Mo. 1248. 

Ozaats held not exclusive 
(1) A grant of the right to use the 
streets of a town was not rendered 
exclusive by a provision therein that 
the town thereby warranted that it 
would “provide for the full and free 
use of its streets, lanes,” etc.—^Pied¬ 
mont Power & Light Co. v. Town of 
Graham. H.C., 40 S.Ct. 453, 253 U.S. 
133, 64 L.Ed. 855. 


(2) Other cases. 

Ala.—^Alabama Power Co. v. City of 
Guntersville, 177 So. 332, 235 Ala. 
136, 114 A.L.R. 181. 

Pa.—^Pennsylvania Power & Light 
Co. V. Public Service Commission 
of Pennsylvania, 17l‘A. 412, 112 Pa. 
Super. 500—Harmony Electric Co. 
V. Public Service Commission, 80 
Pa.Super. 46. 

20 C.J. p 313 note 26 [a] (1) (2). 

Provisions of Water Power Act 
giving the federal power commission 
the right to regulate rates in the ab¬ 
sence of regulation by a state com¬ 
mission and to require the develop¬ 
ment of a project to meet the needs 
of the public do not grant to the 
licensee any sort of monopoly or 
franchise for the sale of electric cur¬ 
rent or Immunity from any sort of 
competition in the sale thereof.— 
Carolina Power & Light Co. v. South 
Carolina Public Service Authority, 
C.C.A.S.C., 94 P.2d 520, affirming, D. 
C., 20 F.Supp. 854, certiorari denied 
58 S.Ct. 1048, 304 U.S. 578, 84 L.Ed. 
1541, South Carolina Power Co. v. 
South Carolina Public Service Au¬ 
thority, 58 S.Ct. 1048, 304 U.S. 578, 
82 L.Ed. 1541, and South Carolina 
Electric & Gas Co. v. South Carolina 
Public Service Authority, 58 S.Ct. 
1049, 304 U.S. 578, 82 L.Ed. 1541. 

59. Pa.—Scranton Electric Light & 
Heat Co. v. Scranton Ilium., Heat 
& Power Co., 3 Pa.Co. 628. 

20 C.J. p 313 note 27. 

60l U.S.—^Arkansas-Missouri Power 
Co. V. City of Kennett, Mo., C.C.A. 
Mo., 78 F.2d 911, withdrawn in part 
and appeal dismissed in-part Mis¬ 
souri Public Service Co. v. City of 
Trenton, Mo., 80 P.2d 520—City of 
Campbell, Mo., v. Arkansas-Mis- 
souri Power Co., C.C.A.MO., 55 P.2d 
560—Georgia Power Co. v. Ten¬ 
nessee Valley Authority, D.C.Ga., 
14 F.Supp. 673—Colorado Central 
Power Co. v. Municipal Power De¬ 
velopment Co., D.C.C 0 I 0 ., 1 F.Supp. 
961. 

Md.—^Kelly v. Consolidated Gas, Elec¬ 
tric Light & Power Co., 138 A. 487, 
153 Md. 523. 

20 C.J. p 313 note 28. 

Bight to appeal fxom order of cou- 
missioxL 

Where an electric company com¬ 
plains to the public service commis¬ 
sion against the alleged, illegal act 
of another company in attempting to 
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construct facilities in a township, 
and the commission receives the com¬ 
plaint, directs hearings, takes evi¬ 
dence, and dismisses the complaint, 
the complaining company has a 
standing to appeal from the order of 
the commission.—^Pennsylvania Utili¬ 
ties Co. V. Public Service Commis¬ 
sion, 69 Pa.Super. 612. 

61. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 59 S.Ct. 366, 306 U.S. 118, 
83 L.Ed. 543, affirming, D.C., 21 F. 
Supp. 947, appeal dismissed in part 
59 S.Ct 54, 305 U.S. 663, 83 L.Ed. 

430, appeal dismissed 59 S.Ct. 154, 
305 U.S. 665, 8j3 L.Ed. 431. 

lowJL.—^lowa Public Service Co. v. 
City of Emmetsburg, 227 N.W. 514, 
210 Iowa 300. 

CommlssloaL ouuiot drive out one 
of two competing companies already 
established in the district as long as 
it is furnishing adequate service and 
willing to do so, and confiscate its 
property simply because it feels that 
one corporation could supply the 
needs of the community.—^Harmony 
Electric Ck). v. Public Service Com¬ 
mission, 78 Pa.Super. 271. 

62. U.S.—Tennessee Electric Power 
Co. V. Tennessee Valley Authority, 
Tenn., 59' S.Ct. 366, 306 U.S. 118, 83 
L.'Ed. 543, affirming, D.C., 21 F. 
Supp. 947, appeal dismissed In 
part 59 S.Ct 54, 305 U.S. 663, 83 
L.Ed. 430, appeal dismissed 59 S. 
Ct 164, 306 U.S. 665, 83 L.Ed. 

431. 

63. XhjuiLction h^d violated 
Electric company furnishing elec¬ 
tricity to customer located within 
town, which customer had built Its 
own line connected with electric 
company's line outside town, was 
held to be violating injunction re¬ 
straining it from “doing business” 
within town.—^Holston River Elec¬ 
tric Co. V. Hydro Electric Corpora¬ 
tion, 66 S.W.2d 217, 17 Tenn.App. 
122 . 

Defendants could not be enjoined 
from engaging in business until cer¬ 
tificate was obtained, where the stat¬ 
ute requiring a certificate was re¬ 
pealed before the final adjudication. 
—Fisk V. Leith, 299 P. 1013, 137 Or. 
459, modified on other grounds 3 P. 
2d 535, 137 Or. 459-. 

Cross bill for return of property 
Where a public utility brought an 
action to enjoin another company 
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and that a judgment for the damages caused there¬ 
by may be recovered. As between electric com¬ 
panies exercising similar franchises in the same 
streets or highways priority of franchise and oc¬ 
cupancy carries with it superiority of right to the 
extent that the subsequent licensee is under the du¬ 
ty so to construct its system as not unnecessarily 
to interfere with the prior licensee in the exercise 
of its franchise, and to this extent a company that 
first obtains a franchise and occupies a street or 
highway thereunder acquires the right not to be 
substantially molested in its possession,65 provided 
it occupies no more space than is reasonably nec¬ 
essary for its safe and successful operation,®® in¬ 
cluding any additional space that it may be reason¬ 
ably anticipated may become necessary for the 
growth and enlargement of its business;®7 and to 
protect the first licensee in this right, an injunction 


§ 13 

may issue,®® not only against wanton or negligent 
damage by the holder of 'the later franchise, but 
against all interference which is not strictly un¬ 
avoidable,®® without regard to the extra cost im¬ 
posed on the junior licensee.^® While the contrary 
has been held,7i it has been held that the rights of 
the first licensee are not defeated by the fact that 
the junior licensee is under contract with the mu¬ 
nicipality to supply light.72 However, except in 
so far as the rule has been modified by statute, 
the first licensee, so long as it is not disturbed in 
its occupancy, must submit to such unavoidable in¬ 
convenience as may result from a reasonable and 
fair exercise of the junior licensee’s franchise, and 
damages which are merely a natural incident to, 
and the direct and immediate result of, the junior 
licensee’s operations are not actionable,73 and such 
operations will not be enjoined.74 To give the 


from selling electric power without a 
certificate of convenience and neces¬ 
sity, and defendant filed a cross bill 
alleging that complainant should re¬ 
turn certain property owned by it 
and used by complainant, it was 
held that cross bill could properly be 
maintained, although complainant 
was entitled to an injunction'to pre¬ 
vent defendant from selling the pow¬ 
er.—^Holston River Electric Co. v. 
Hydro Electric Corporation, 12 Tenn. 
App. S56. 

ed. Or.—Fisk v. Leith, 299 P. 1013, 
137 Or. 459, modified on other 
grounds 3 P.2d 536, 137 Or. 459. 

65. Ky.—Tri-County Electric Mem¬ 
bership Corporation v. Meador, 138 
S.W.2d 993, 282 Ky. 377. 

N.M.—^Hale v. Farmers Electric 
Membership Corporation, 99 P.2d 
454, 44 N.M. 13L 

Or.—^Yamhill County Mut. Telephone 
Co. V. Tamhill Electric Co., 224 P. 
1081, 1082, 111 Or. 57, 33 A.L.R. 
373, citing Coxpw Jnxis. 

Tex.—^McCulloch County Electric Co¬ 
op. V. Hall, Civ.App., 131 S.W.2d 
1019, error dismissed, judgment 
correct 

Wash.—^Phillippay v. Pacific Power & 
Light Co., 211 P. 872, 120 Wash. 
581, modifying 207 P. 957, 120 
Wash. 681. 

20 O.J. p 314 note 44. 

Joint use of streets and poles see § 
16 c infra. 

Ckmdnetloii and statlo Indnotioii 
<1) An electric company must so 
construct and maintain its lines as 
to eliminate interference with a prior 
line through conduction and static 
induction.—3>a!kota Central Tele¬ 
phone Co. V. Spink County Power Co., 
176 N.W. 143:, 42 S.D. 448. 

(2) The rule applicable to the elim¬ 
ination of interference due to “con¬ 
duction** is more strict than to “in¬ 


duction.**—^Yamhill County Mut. 
Telephone Co. v. Yamhill Electric 
Co.. 224 P. 1081, 111 Or. 57, 33 A.L. 
R. 373. 

68- Pa.—^Edison Electric Ilium. Co. 
V. Citizens* Electric Co., 84 A. 438, 
235 Pa. 492. 

20 C.J. p 315 note 45. 

67. Pa.—^Edison Electric Ilium. Co. 

V. Citizens* Electric Co., supra. 

6& Pa.—^Edison Electric Light & 
Power Co. v. Merchants’ & Manu¬ 
facturers Electric Light, Heat & 
Power Co., 49 A. 766, 200 Pa. 209, 
86 Am.S.R. 712. 

Vt.—^Rutland Electric Light Co. v. 
Marble City Electric Light Co., 26 
A. 635, 65 Vt. 677, 36 Am.S.R. 868, 
20 L.R.A. 821. 

20 C.J. p 315 note 47. 

69. Pa.—^Edison Electric Light & 
Power Co. v. Merchants' & Manu¬ 
facturers* Electric Light, Heat & 
Power Co., 49 A, 766, 200 Pa. 209, 
86 Am.S.R. 712. 

TO. Pa.—Edison Electric Light & 
Power Co. v. Merchants’ & Manu¬ 
facturers’ Electric Light, Heat & 
Power Co., supra. 

71. Ind.—Terre Haute Electric 
Light, etc., Co. v. Citizens’ Electric 
Light, etc., Co., Super., 6 Am. 
Electr.Cas. 193. 

72. Pa.—^Edison Electric Light & 
Power Co. v. Merchants* & Manu¬ 
facturers Electric Light, Heat & 
Power Co., 49 A. 766, 200 Pa. 209, 
86 Am.S.R. 712. 

73. Ark.—Ozarks Rural Electric Co¬ 
op. Corporation v. Oliphant, 144 S. 

W. 2d 41. 

Cal.—Postal Telegraph-Cable Co. v. 
Pacific Gas & Electric Co., 260 P. 
1101, 1103, 202 Cal. 382, 56 A.L.R. 
414, quoting Ck>rpns Juris. 

Ky.—Tri-County Electric Member¬ 
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ship Corporation v. Meador, 138 S. 
W.2d 993, 995, 282 Ky. 377, citing 

Corpus Juris. 

N.M.—^Hale v. Farmers Electric 
Membership Corporation, 99 P.2d 
454, 44 N.M. 131. 

Or.—Yamhill County Mut. Telephone 
Co. V. Yamhill Electric Co., 224 P. 
1081, 1082, 111 Or. 57, 33 A.L.R. 
373, citing Corpus Juris. 

Tex.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 333, 
119 Tex. 391, quoting Corpus Juris, 
and answer conformed to, Civ.App., 
34 S.W.2d 1119—^McCulloch County 
Electric Co-op. v. Hall, Clv.App., 
131 S.W.2d 1019, error dismissed. 
Judgment correct. 

Wash.—Phillippay v. Pacific Power & 
Light Co., 207 P. 957, 120 Wash. 
581, modified on other grounds 211 
P. 872, 120 Wash. 581. 

20 C.J. p 315 note 54. 

Effect of statutes 

(1) The proviso of the statute au¬ 
thorizing corporation to construct 
lines, provided lines be constructed 
in such manner as “not to interfere 
with any existing system,** means 
that the system of the junior li¬ 
censee shall be constructed in such 
manner as hot materially or unrea¬ 
sonably to interfere with any exist¬ 
ing system.—^Hale v. Farmers Elec¬ 
tric Membership Corporation, 99 P.2d 
454, 44 N.M. 131. 

(2) The proviso of a statute au¬ 
thorizing the construction of lines, 
provided they do not “interfere with 
the service of any telephone or tele¬ 
graph line already constructed,’* puts 
on the electric company the burden 
of removing interference by every 
scientific means.—^Dakota Central 
Telephone Co. v. Spink County Pow¬ 
er Co., 176 N.W. 143, 42 S.D. 448., 

74. Or.—Tamhill County Mut. Tele¬ 
phone Co. V. Yamhill Electric Co., 
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prior licensee a right of action, the junior licensee 
must have been guilty of negligence,'^^ trespass,^6 
or malice."*^ By the weight of authority, the rule 
that incidental damages are not actionable applies 
where the injury is not due to occupancy of a street 
or highway,although the contrary has been held 
as to injury caused by conduction."*® If the inter¬ 
ference is not merely incidental to the lawful op¬ 
erations of the junior licensee, but consists of mis¬ 
conduct in the nature of an abuse of franchise, it 
may be enjoined,8® and damages may be recovered 
for injuries to one electric line resulting from neg¬ 
ligence in the maintenance of another.^i In case 
the interference may be avoided by the installation 
of devices or other means, it is the duty of the later 
company to adopt such means and if it fails 
to do so, the prior licensee may recover the cost of 
taking such measures as necessity requires.®® 

It has been held that the senior licensee must 
make use of reasonably available scientific con¬ 


struction before invoking the aid of the courts for 
relief from the normal incidents of the junior li¬ 
censee’s operations,84 and that the junior licensee 
is not bound to experiment with recent inventions 
not generally known,®® nor to adopt expensive de¬ 
vices if it is within the power of the first licensee 
effectively to avoid the interference by an inexpen¬ 
sive method ;88 but this rule is not recognized in 
some jurisdictions,87 and in any event it does not 
obtain at law.88 The relative practicability and ex¬ 
pense of several methods of overcoming the inter¬ 
ference must be considered with reference to the 
fact that the science of electricity is still in its ex¬ 
perimental stage, and to the possibility that the 
legal obligations of the parties may change with 
the progress of invention.®® Under the -principle 
that he who comes into equity must come with 
clean hands, an electric company claiming exclu¬ 
sive privileges must show some active and enter¬ 
prising effort to assert the rights claimed before 


224 P. 1081, 1082. Ill Or. 57, 33 A. 
L.R. 373, cltinff Corpus Juris. 

20 C.J. p 315 note 55. 

7S. Ky.—TrI-County Electric Mem¬ 
bership Corporation v. Meador, 138 
S.W.2d 993, 282 Ky. 377. 

N.M.—Hale v. Farmers Electric 
Membership Corporation, 99 P.2d 
454, 44 N.M. 131. 

Tex.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 333, 
119 Tex. 391, quoting Corpus Ju¬ 
ris—^McCulloch County Electric 
Co-op. V. Hall, Civ.App., 131 S.W. 
2d 1019, error dismissed, judg¬ 
ment correct. 

20 C.J. p 315 note 56. 

CoBLplaiut held demurrable as be¬ 
ing too general.—^Postal Telegraph- 

Cable Co. V. Pacific Gas & Electric 

Co., 260 P. 1101, 202 Cal. 382, 56 A. 

L.R. 414. 

78. U.S.—Cumberland Tel. & Tel. 
Co. V. United Electric R. Co., C. 
CTenn., 42 F. 273, 12 L,.R.A. 544. 

Ala.—^Birmingham Tract. Co. v. 
Southern Bell Tel. & Tel. Co., 24 
So. 731, 119 Ala. 144. 

77. Cal.—Postal Telegraph-Cable 
Co. V. Pacific Gas & Electric Co., 
260 P. 1101, 1103, 202 CaL 382, 56 
A.1j.R. 414, quoting Corpus Juris. 

N.M.—Hale v. Farmers Electric 
Membership Corporation, 99 P.2d 
454, 44 N.M. 131. 

Tex.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 333, 
' 119 Tex. 391, quoting Corpus Juris 
—McCulloch County Electric Co¬ 
op. V. Hall, Civ.App., 131 S.W.2d 
1019, error dismissed, judgment 
correct. 

20 C.J. p 315 note 58. 

7B. Ind.—Postal Tel.-Cable Co. v. 

, Chicago, la. S. & S. B. Ry. Co., 97 


N.B. 20, 49 Ind.App. 697—Lake 
Shore & M. S. R. Co. v. Chicago, 
L. S. & S. B. R. Co., 92 N.E. 989, 
95 N.E. 596, 48 Ind.App. 584. 

20 C.J. p 316 note 61. 

78. Tenn.—Cumberland Tel. & Tel. 
Co. v. United Electric R. Co., 29 
S.W. 104, 93 Tenn. 492, 27 L.R.A. 
236. 

20 C.J. p 316 note 62. 

90k U.S.—Cumberland Tel. & Tel. 
Co. v. United Electric R. Co., C.C. 
Tenn., 42 F. 2Vs, 12 L.R.A. 544. 
Ala.—Birmingham Tract. Co. v. 
Southern Bell Tel. & Tel. Co., 24 
So. 731, 119 Ala. 144. 

20 C.J. p 316 note 63. 

81. Okl.—^Weleetka Light & Water 
Co. V. Northrop, 140 P. 1140, 42 
Okl. 561. 

82. N.M.—^Hale v. Farmers Electric 
Memberhip Corporation, 99 P.2d 
454, 44 N.M. 131. 

Or.—Yamhill County Mut. Telephone 
Co. V. Yamhill Electric Co., 224 
P. 1081, 111 Or. 57, 33 A.L.R. 373. 
20 C.J. p 316 note 66< 

83. Tenn.—Cumberland Tel. & Tel. 
Co. v. United Electric R. Co., 29 
S.W. 104, 93 Tenn. 492, 27 L.R.A. 
236. 

20 C.J. p 316 note 67. 

84. Ark.—Ozarks Rural Electric Co¬ 
op. Corporation v. Oliphant, 144 
S.W.2d 41. 

Single wire telephone system 
A power company, lawfully main¬ 
taining a high-powered transmis¬ 
sion line, constructed according to 
the best standards of modern en¬ 
gineering, on one side of a highway, 
is not liable for inductive interfer¬ 
ence of a telephone line on the oth¬ 
er side of the highway, or for the 
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cost of metallicizing the telephone 
line, so as to prevent such interfer¬ 
ence, where the telephone line was a 
single wire system, with a return 
circuit through the grround, which 
was not in accordance with the best 
standards of modern engineering.— 
Philllppay v. Pacific Power & Light 
Co., 207 P. 957, 120 Wash. 581, mod¬ 
ified on other grounds 211 P. 872, 
'120 Wash. 581. 

85. U.S.—Cumberland Tel. & Tel. 
Co. V. United Electric R. Co., C.C. 
Tenn., 42 F. 273, 12 L.R.A. 544. 

Ind.—^Lake Shore & M. S. R. Co. v. 
Chicago, L. S. & S. B. R. Co., 92 
N.E. 989, 95 N.E. 596, 48 Ind.App. 
584. 

86. Tex.—^McCulloch County Elec¬ 
tric Co-op. V. Hall, Civ.App., 131 
S.W.2d 1019, error dismissed, judg¬ 
ment correct. 

20 C.J. p 316 note 70. 

87. Mo.—^Western Union Tel. Co. v. 
Guernsey & Scuddef Electric Light 
Co., *46 Mo.App. 120. 

Ohio.—Cincinnati Inclined Plane R. 
Co. V. Telegraph Assoc., 27 N.E. 
89*0, 48 Ohio St. 390, 29 Am.S.R. 
559, 12 L.R.A. 534. 

20 C.J. p 316 note 71. 

XTuder statute prohibiting inter¬ 
ference with the service of existing 
telephone and telegraph lines.— 
Dakota Central Telephone 'Co. v. 
Spink County Power Co., 176 N.W, 
143, 42 S.D. 448. 

88. Tenn.—Cumberland Tel. & Tel. 
Co. V. United Electric R. Co., 29 
S.W. 104, 93 Tenn. 492, 27 L.R.A. 
236. 

89. U.S.—Cumberland Tel. & Tel. 
Co. V. United Electric B. Co., C.C. 
Tenn., 42 F. 273, 12 L.R.A. 644. 
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the court will protect its privileges.®® 

Conflicting operations and competition between 
government and private enterprise is discussed in § 
7 supra. 

The creation of monopolies in respect of supply¬ 
ing electricity is treated in the title Monopolies § 
11, also 41 C.J. p 94 note 5-p 95 note 10. 

§ 14. -Construction in General 

The charter or franchise of an electric company will 
be strictly construed against the company but still with a 
view to ascertaining its real meaning and intent. 

The charter or franchise of a company engaged 
in the manufacture or sale of electricity for light¬ 
ing or other purposes will be strictly construed 
against the company,but still with a view to 
ascertaining its real meaning and intent.®^ The 
franchise must be given a construction which is 
reasonable,®® and which favors its validity.®^ The 
practical interpretation given to the franchise by 
the parties is entitled to great weight,®5 but such 
interpretation can be considered only when the con¬ 


tract is ambiguous.®® 

§ 15.‘ -Rights and Powers in General 

a. In general 

b. Purchase or sale of property 

c. Issuance, sale, or purchase of securi¬ 

ties 

a. In G-eneral 

Authority to engage in supplying eiectrioity must be 
clear and explicit. Companies chartered for the purpose 
of supplying the public with electricity have such lawful 
rights and powers as are clearly and expressly granted 
together with such implied powers as are reasonably 
necessary to permit the exercise of those expressly con. 
ferred. The extent of the authority conferred by a fran¬ 
chise is measured by the language used. 

Authority to engage in supplying electricity must 
be clear and explicit.®"^ The rights and powers of 
companies chartered for the purpose of supplying 
the public with electricity are defined by their char¬ 
ters and franchises, construed in connection with 
pertinent constitutional and statutory provisions.®® 
Such companies have such lawful rights and pow- 


90. Md.—Edison Electric Ilium. Co. 
V. Hooper. 36 A. 113. 85 Md. 110. 

Fa.—Scranton Electric Light & Heat 
Co. V. Scranton Ilium., Heat & 
Power Co., 3 Pa.Co. 628. 

91. U.S.—Piedmont Power & Light 
Co. V. Town of Graham, N.C., 40 
S.Ct 453, 253 U.S. 193. 64 L.Ed.. 
855—Porto Rico Ry., Light & Pow¬ 
er Co. V. Colom, C.C.A.Puerto Rico, 
106 F.2d 345, certiorari denied 60 
S.Ct. 263, 308 U.S. 617, 84 L.Ed. 
516. 

Ark.—^Arkansas Power & Light Co. 
V. West Memphis Power & Water 
Co., 68 S.W.2d 206, 187 Ark. 41. 
Tenn.—Kentucky-Tennessee Light & 
Power Co. v. City of Paris, 114 
S.W.2d 816, 173 Tenn. 123, 118 A. 
L.R. 1025. 

20 C.J. p 309 note 66-p 313 note 35 

W]. 

strict construction against exclu- 
siveness see § 13 supra. 

Performance of conditions • 

The rule of strict construction 
applies to the performance of con¬ 
ditions on which the privilege is 
conferred.—Old Colony Trust Co. v. 
Tacoma, Wash., 230 P. 389, 144 C. 
C.A. 631, affirming, D.C., 219 F. 775 
—20 C.J. p 314 note 39. 

Pahlio grant for public advantage 
to a utility engaged in the manufac¬ 
ture and sale of electricity must be 
liberally construed so as reasonably 
to effectuate the purposes of grant, 
although the utility has the power 
of eminent domain.—State v. San 
Antonio Public Service Co., Tex.Com. 
App., 69 S.W.2d 38, affirming San 
Antonio Public Service Co. *v. State, 
Civ.App., 62 S.W.2d 586. 


02. Ky.—^Marion Electric Light & 
Ice Co. V. Rochester, 149 S.W. 
977, 149 Ky. 810. 

93. Ga.—Georgia Power & Light 
Co. V. City of Waycross. 181 S.B. 
675, 181 Ga, 216. 

20 C.J. p 313 note 35 [a] fcj, fe], 
Cf], Ch], [i]. 

Whether provi^on constitutes con¬ 
dition rests on a reasonable con¬ 
struction of the language used.— 
Terrell v. Terrell Electric Light 
Co., Tex.Civ.App., 187 S.W. 966—20 

C. J. p 313 note 34. 

94. U.S.—^Levis v. Newton, CC. 
Iowa, 75 F. 884, 82 P. 1006. 

Public use presumed 
If an ordinance granting the use 
of city streets for electric lighting 
does not disclose whether the use 
is for public or private purposes, the 
court will presume in favor of the 
validity of the ordinance that the 
use is for public and not for private 
purposes.—Levis v. Newton, supra. 

95ta U.S.—Old Colony Trust Co. v. 
Omaha, Neb., 33 S.Ct. 967, 230 U. 
S. 100, 57 L,Ed. 1410. 

20 C.J. p 309 note 69. 

Express understanding and agree¬ 
ment of parties at the time of the 
grant will determine the rights giv¬ 
en.—U. S. V. Colorado Power Co., 

D. C.C 0 I 0 ., 240 P. 217. 

9€l U.S.—Omaha Electric Light & 
Power Co. v. Omaha. C.C.Neb., 172 
F. 494, affirmed 179 P. 455, 102 C. 
C.A. 601, appeal dismissed 33 S. 
Ct. 974, 230 U.S. 123, 57 L.Ed. 1419. 

97. Ohio.—^Brush Electric Light Co. 1 
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V. Jones Bros. Electric Co., 10 
Ohio Dec. (Reprint) 767, 23 Cine. 
L.Bul. 329. 

20 C.J. p 311 note 7. 

Oompanles organized before Elec¬ 
tricity was used for lighting will 
not be held to contemplate the fur¬ 
nishing of light by this means, al¬ 
though the words used in the ar¬ 
ticles of incorporation are broad 
enough to be construed otherwise 
had this means of lighting been 
so commonly used as to have been 
in the probable contemplation of the 
grantors of the charter.—Missouri 
V. Murphy, 18 S.Ct. 505, 170 U.S. 78, 
42 L.Ed. 955, affirmed 31 S.W. 694, 
130 Mo. 10. 31 L.R.A. 798—20 C.J. 
p 311 note 8. 

Power not implied by long usage 
A corporation not having the pow¬ 
er to use the streets, highways, and 
public places for the purpose of 
furnishing electricity, does not ac¬ 
quire implied power to use the 
streets for such purpose by reason 
of long usage.—^Public Service Com¬ 
mission, Second Dist, v. J. & J. 
Rogers Co., 172 N.Y.S. 498, 184 App. 
Div. 705, modifying 170 N.Y.S. 964, 
103 Misc. 711. 

9a U.S.—Utah Light & Traction Co. 
V. U. S., Utah, 230 P, 343, 144 C. 
C.A. 485. 

Mich.—^Village of Constantine v. 
Michigan Gas & Electric Co., 296 
N.W. 847, 296 Mich. 719. 

N.Y.—In re fjong Acre Electric 
Light, etc., Co., 80 N.E. 1101, 183 
N.Y. 361. 

20 C.J. p 308 note 58-p 309 note 74 
[a] (2). 
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ers as are clearly and expressly granted,together 
with such implied or incidental rights and powers 
as are reasonably appropriate or necessary to en¬ 
able them to exercise those expressly conferred, 
and to enable them to accomplish the objects of 
their creation.^ All rights and powers not thus 
granted are withheld.^ Subject to statutory reg¬ 
ulations governing rates and discrimination be¬ 
tween customers, electric companies are free to 
foster their interests on the same principles which 
are followed in other pursuits and trades,^ and 
they cannot be deprived of an^^ of their vested 
charter powers which they have not forfeited by 
laches, nonuser, or other default.^ The extent of 
the authority conferred by a franchise is measured 
by the language used,5 and is limited by the corpo¬ 


rate powers of the grantee.® 

b. Purchase or Sale of Property 

An electric company may be expressly authorized to 
purchase or sell property which will be or has been used 
for corporate purposes, and, apart from statutes expressly 
conferring the power to sell electrical appliances, it has 
the implied or incidental power to sell electrical appli- 
ances to its customers. 

An electric company may be expressly author¬ 
ized to purchase* or sell property which will be, or 
which has been, used for corporate purposes.^ Un¬ 
der statutes so providing, the consent or approval 
of the regulating authority may be a condition 
precedent to a purchase or sale of property by an 
electric company,® or to the sale of one company 


9d. Ala.—^Alabama Interstate Pow¬ 
er Co. V. Mt. Vernon-Woodberry 
Cotton Duck Co., 65 So. 287, 186 
Ala. 622. 

20 C.J, p 309 note 74 [a] (1). 

Powers in addition to those ozig*- 
iualiy conferred may be granted by 
the legislature or by a municipality 
under legislative authority, and the 
fact that a subsequent act confer¬ 
ring additional powers does not re¬ 
fer to a former special act confer¬ 
ring additional powers does not 
show an abandonment of the privi¬ 
leges conferred by the former act. 
—Brown v. Maryland Tel. & Tel. 
Co., 61 A. 338, 101 Md. 574. 

1. Tex.—State v. San Antonio Pub¬ 
lic Service Co., Com.App., 69 S.W. 
2d 38, affirming San Antonio Pub¬ 
lic Service Co, v. State, Civ.App., 
62 S.\V.2d 585. 

Incidental power to sell appliances 
see § 15 b infra. 

3. Pa.—^Petition of Bangor Electric 
Co.. 145 A. 128, 295 Pa. 228. 

20 C.J. p 311 note 6. 

Bight to light streets of a mu¬ 
nicipality, if created by franchise to 
electric company, should be clearly 
stated and not left to inference, and 
in any case a requirement that com¬ 
pany must keep In reserve a steam 
plant with capacity sufficient to light 
nunicipal streets, did not imply 
correlative right of the company to 
Light the streets.—Puerto Rico Ry., 
Light & Power Co. v. Colom. C.C-A. 
Puerto Rico, 106 P.2d 345, certiorari 
lenied €0 S.Ct. 263, 308 U.S. 617, 84 
L.Ed. 516. 

Bight in nature of indeterminate 
penult held not acquired by public 
itility first rendering service in 
.own, since to hold otherwise would 
ce to supply by judicial construction 
something that the legislature had 
*ailed to declare.—South Shore Util- 
ty Co. V. Railroad Commission of 
TT'isconsiB. 240 N.W. 784, 207 Wis. 
15. 


S. KY.—^In re City Ice & Puel Co., 
23 N.Y.S.2d 376, 260 App.Div. 537, 
dismissing appeal 18 N.Y.S.2d 588, 
173 Misc. 534. 

irsnal means which directly fur¬ 
ther legitimate 'business may be em¬ 
ployed.—State V. San Antonio Pub¬ 
lic Service Co., Tex.Com.App., 69 S. 
W.2d 38, affirming San Antonio Pub¬ 
lic Service Co. v. State, Clv.App., 62 
S.W.2d 585. 

Selling surplus electricity 
Ill.—^East St. Louis Light & Power 
Co. V. Swift & Co., 258 Ill.App. 
327. 

4. Pa.—Harmony Electric Co. v. 
Public Service Commission, 119 A. 
712, 276 Pa. 542. 

Si. U.S.—^Chicago Gen. St. R. Co. v. 

Ellicott, C.C.I11., 88 P. 941. 

Ill.—Chicago V. Mutual Electric 
Light, etc., Co., 65 IlLApp. 429. 
Ohio.—State v. Ohio Electric Power 
Co., 172 N.E. 615, 35 Ohio App. 
481, affirmed Ohio Electric Co. v. 
State, 167 N.B. 877, 121 Ohio St. 
235. 

20 C.J. p 811 note 9 [a] (1), (2), (5), 
p 326 note 90. 

Xastxunient of license defines the 
right given.—^Washington Water 
Power Co. v. Harbaugh, D.C.Idaho, 
253 P. 681. 

Authority for use of '^conductors” 
Five hundred KVA ^‘transformers’* 
held not “conductors" nor “other 
fixtures*' within statute authorizing 
electric corporations to place wires 
or other “conductors'* with necessa¬ 
ry poles, pipes, or “other fixtures’* 
in, on, over, and under streets.— 
Brooklyn Edison Co. v. Davidson, 
198 N.E. 627, 629, 269 N.Y. 48, re¬ 
versing 282 N.Y.S. 128, 245 App.Div. 
844, and reargument denied 200 N.E. 
54, 269 N.Y. 678. 

City not estopped to deny grant 
A city, which granted the right 
to use its streets for electric light 
purposes Is not estopped to deny 
that the grant conferred the right 
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to use them for the transmission of 
current for other purposes because, 
with knowledge that the company 
was so using them, it passed gen¬ 
eral ordinances regulating such use, 
nor because, under an ordinance 
imposing a gross earnings tax on all 
companies furnishing electricity for 
lighting, heating, and power pur¬ 
poses, it accepted taxes from such 
company based on its income from 
electricity furnished for power as 
well as lighting purposes.—Omaha 
Electric Light & Power Co. v. Oma¬ 
ha, C.C.Neb., 172 P. 494, affirmed 179 
P. 455, 102 C.C.A. 601, appeal dis¬ 
missed 33 S.Ct. 974, 230 U.S. 123, 57 
L.Ed. 1419. 

9- Ky.—^People’s Electric Light & 
Power Co. v. Capital Gas & Elec¬ 
tric Light Co., 75 S.W. 280, 116 
Ky. 76, 25’ Ky.L. 327. 

20 C<J. p 309 note 72. 

7. Ind.—Public Service Commission 
V. City of Indianapolis, 137 N.E. 
705, 193 Ind. 37. 

Sale of franchise see § 21 infra. 

Company has inherent right to 
sell its property unless it is estab¬ 
lished by competent evidence that 
the sale will adversely affect public 
Interest in some substantial way.— 
Northern Pennsylvania Power Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 5 A.2d 133, 333 Pa. 265, 
reversing 200 A. 866, 132 Pa.Super. 
178. 

8- U.S.—^Dearborn Electric Light & 
Power Co. v. Jones, C.C.A.Mo., 7 
P.2d 806, affirming. D.C., 299 F. 
432. 

N.Y.—Tracy Development Co. v. 
Maltbie, 18 N.Y.S.2d 273, 259 App. 
Div. 75, affirmed 28 N.E.2d 931, 
283 N.Y. 600. 

Property necessary or nsefnl; 'bnr- 
deu of proof 

One asserting Invalidity has bur¬ 
den of proving that property was . 
necessary or useful and that no con¬ 
sent order was obtained.—Dearborn 
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to another.® The regulating^ authority in passing 
on an application for consent or approval should be 
guided by applicable statutory provisions,and by 
a proper consideration of the public good.^^ 

Approval should not be withheld because of the 
testimonial assertions of public officials as to their 
future official action if the purchaser called on 
them for permission to operate,12 or because of 
apprehended difficulty in a future rate case,i3 and 
a sale may be approved even though the seller is 
giving good service.i^ Before approving of a sale 
of one company to another the regulating author¬ 
ity should first dispose of a rate case pending 


against the company to be sold,!^ and determine 
whether the consideration is commensurate with 
the fair value of the property.!® One having no 
interest in the selling company, either as a stock¬ 
holder or otherwise, is not in a position to chal¬ 
lenge the validity of a proposed sale.!*^ 

While it has been held that the sale of an elec¬ 
tric light plant as a going business impliedly in¬ 
cludes unfinished monthly contracts and supplies 
on hand,!2 the mere purchase of one company by 
another without a merger or consolidation does not 
operate to bind the purchaser on the contracts of 
the seller.!® 


Electric Light & Power Co. v. Jones, 
C.C.A.MO., 7 P.2d 806, affirming, D. 
C., 299 F. 432. 

Asserted Illegality need not appear 
from pleadings, and the court may 
of its own motion take notice of and 
Investigate legality.—^Dearborn. Elec¬ 
tric Light & Power Co. v. Jones, 
supra. 

Sale wlthont consent valid as to 
bona flde purchaser 
A sale of property made without 
the consent of the regulating au¬ 
thority in violation of the statute 
is not void, If made to good faith 
purchaser for value, the elements 
of which are an actual sale, a pres¬ 
ent consideration, and an honest, 
legally justifiable belief that seller 
had right to sell, and the burden of 
showing such facts is on the pur¬ 
chaser.—^Dearborn Electric Light & 
Power Go. v. Jones, supra. 

Fart of order authorizing opera¬ 
tion of plant in city was only de¬ 
scriptive of the purpose for which 
the plant was bought and was prop¬ 
er as part of order approving sale. 
—State ex rel. City of Sikeston v. 
Public Service Commission of Mis¬ 
souri. 82 S.'W‘.2d 105. 336 Mo. 985. 

9. Ind.—^Public Service Commission 
V. City of Indianapolis, 137 N.E. 
705. 193 Ind. 37. 

Pa.—Borough of Brookville v. Pub¬ 
lic Service Commission of Penn¬ 
sylvania, 160 A. 856, 307 Pa. 194, 
affirming 157 A. 513, 102 Pa.Super. 
503. 

Wis.—^Wisconsin Hydro-Electric Co. 
V. Railroad Commission of Wis¬ 
consin, 236 N.W. 663, 208 Wis. 
348, modified on other grounds 243 
N.W. 322, 208 Wis. 348. 

Merger or consolidation of electric 
companies see § 10 b supra. 

Judicial sale held not within scope 
of statute requiring approval.—Hol- 
ston River Electric Co. v. Hydijo 
Electric Corporation, 12 Tenn.Apt). 
556. 

Vote of regulatlug authority Oju 
rehearing application held not to 
void order permitting sale of prop¬ 


erty.—City of Ottawa v. Public Serv¬ 
ice Commission ‘of Kansas, 288 P. 
556, 130 Kan. 867. 

Federal Power Act does not pro¬ 
hibit state r'egulating authority from 
passing on necessity or desirability 
of the sale by one utility to another 
of its franchises and all its proper¬ 
ty.—^Northern Pennsylvania Power 
Co. V. Pennsylvania Public Utility 
Commission. 200 A. 866, 132 Pa.Su¬ 
per. 178, reversed on other grounds 
5 A.2d 133, 333 Pa. 265. 

lA. Appraisal 

A purchase by electric, company of 
another company’s property cannot 
be consummated until the regulat¬ 
ing authority has appraised the 
property as provided by statute.— 
Wisconsin Hydro-Electric Co. v. 
Railroad Commission of Wisconsin, 
236 N.W. 663, 208 Wis. 348, modi¬ 
fied on other grounds 243 N.W. 322, 
208 Wis. 348. 

11. Purchase of leased property 

In determining whether the pro¬ 
posed purchase by lessee electric 
company of leased property would 
be in the public interest, the regu¬ 
lating authority could not disregard 
the fact that by the purchase the 
company would relieve Itself of the 
burden of the lease, and it improper¬ 
ly denied consent to the proposed 
purchase, even though the property 
had little or no economic value, es¬ 
pecially in view of the fact that in 
estimating the cost of operation 
thereafter the engineer of the regu¬ 
lating authority included an annual 
allowance for depreciation which by 
the end of the term of the lease 
would almost wipe out the original 
cost.—Tracy Development Co. v. 
Maltbie, 28 N.E.2d 931, 283 N.T. 500, 
affirming 18 N.Y.S.2d 273, 259 App. 
Dlv.- 75. 

Evidence of proposed difference in 
rates between companies petitioning 
for right to acquire electric utility 
should have been received, such dif¬ 
ference in rates being clearly a ma¬ 
terial fact to be weighed with the 
other evidence addressed to the is¬ 
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sue of public good.—Parker-Young 
Co. V. State, 145 A. 786, 83 N.H. 551. 

12. N.H.—Parker-Young Co. v. 
State, supra. 

Error required remand of order.— 
Parker-Young Co. v. State, supra. 

13. N.Y.—Tracy Development Co. v. 
Maltbie, 18 N.Y.S.2d 273, 259 App. 
Div. 75, affirmed 28 N.E.2d 931, 
283 N.Y. 500. 

14. Kan.—City of Ottawa v. Pub¬ 
lic Service Commission of Kan¬ 
sas, 288 P. 556, 130 Kan. 867. 

15. Pa.—^Borough of Brookville v. 
Public Service Commission of 
Pennsylvania, 160 A 856, 307 Pa. 
194, affirming 157 A 513, 102 Pa. 
Super. 503. 

16. Pa.—Borough of Brookville v. 
Public Service Commission of 
Pennsylvania, supra. 

17. Iowa.—Central States Electric 
Co. V. Hancock County Rural Elec¬ 
tric Co-op., 296 N.W. 789. 
Purchaser of electricity under 

contract cannot complain of sale of 
electric transmission property, where 
contract is not interfered with.— 
City of Ottawa v. Public Service 
Commission of Kansas, 288 P. 556, 
130 Kan. 867. 

Owner of property subject to ease¬ 
ment in favor of an electric comna- 
ny could not attack sale of the ease¬ 
ment on ground that the sale was 
against public policy, the state be¬ 
ing the proper party to raise such 
objection.—^Florida Blue Ridge Cor¬ 
poration V. Tennessee Electric Pow¬ 
er Co., C.C.AGa., 106 F.2d 913, cer¬ 
tiorari denied 60 S.Ct. 591, 309 U.S. 
668. 84 L.Ed. 1013. 

18. Wis.—Harrigan v. Gilchrist, 99 
N.W. 909, 121 Wis. 127. 

19. Ga.—City of Albany v. Georgia- 
Alabama Power Co., 108 S.E. 528, 
152 Ga. 119. 

Famishing power under contract 
for a number of years held not to 
estop purchasing corporation from 
denying that it was bound by the 
contract.—City of Albany v. Geor- 
gia-Alabama Power Co., supra. 
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A person interested in a contract for the pur¬ 
chase of an electric plant only as a creditor of the 
purchaser is not bound by the contract, nor is a cor¬ 
poration succeeding him.^® 

Sale of electrical appliances. Apart from stat¬ 
utes expressly conferring the power to sell elec¬ 
trical appliances,21 electric companies have the im¬ 
plied or incidental power to sell electrical applianc¬ 
es to their customers .22 However, the right or 
power to sell appliances, even though expressly 
conferred, is not absolute, and cannot be used un¬ 
fairly, indiscriminately, and unreasonably, and in 
such manner that the public interest will be 
harmed.23 The power of a commission to regu¬ 
late the exercise of the right to sell appliances does 
not include the power to proscribe any such sales.24 


c. Issuance, Sale, or Purchase of Securities 

Regulations prescribed by the legislature governing 
the issuance or sale or purchase of stock or other securi¬ 
ties must be observed. 

Regulations prescribed by the legislature gov¬ 
erning the issuance, or sale or purchase of stock 
or other securities must be observed.25 Under 
some statutes an electric company cannot issue 
stock or other securities,2 6 nor can an electric 
company acquire the stock of another electric com¬ 
pany, 27 nor can a company of any other description 
acquire more than a certain .amount of the stock 
of an electric company, 28 unless authorized to do 
so by the regulating authority. The regulating au¬ 
thority in exercising the discretion given it under 
such statute must not act arbitrarily ;28 it may 


so. TJ.S.—Clarke v. Hot Springs 
Electric Light & Power Co., C.C.A. 
Wyo., 55 P.2d 612, certiorari de¬ 
nied 53 S.Ct. 19, 2S7 U.S. 619, 77 
L.Ed. 537. 

21. N.T.—In re City Ice & Fuel Co.. 
18 N.Y.S.2d 588. 173 Misc. 534, ap¬ 
peal dismissed 23 N.Y.S.2d 376. 

22. Pa.—Commonwealth v. Phila¬ 
delphia Electric Co., 151 A. 344. 
300 Pa. 577. 

aKaAnfactare and sale of appll- 
aiLces held not Incidental to the busi¬ 
ness of generating and distributing 
electricity.—^Burke v. Mead, 64 N.E. 
880, 159 Ind; 252. 

Statute imposing regulations with 
reference to sale and leasing of ap¬ 
pliances and equipment Constitutes 
statutory recognition of the right to 
deal in appliances.—^Erie Lighting 
Co. V. Pennsylvania Public Utility 
Commission, 198 A. 901, 131 Pa.Super. 
190. 

'Whether others may provide the 
puhllo with appliances is imma¬ 
terial as respects power of company 
to sell appliances.—State v. San An¬ 
tonio Public Service Co., Tex.Com. 
App., 69 S.W.2d 38, affirming San 
Antonio Public Service Co. v. State, 
Civ,App.. 62 S.W.2d 585. 

Xu city, where electricity was sold 
to city only for distribution by city 
to its own customers, the company 
had no implied power to sell ap¬ 
pliances.—State V. San Antonio Pub¬ 
lic Service Co., supra. 

Use of reasonable amount of oap. 
Ital for sale of appliances held not 
ultra vires.—State v. San Antonio 
Public Service Co., supra. 

23. H.Y.—^In re City Ice & Fuel 
Co., 18 N.Y.S.2d 588, 173 Misc. 534, 
appeal dismissed 23 N.Y.S.2d 376. 
24w Pa.—^Erle Lighting Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 198 A. 901, 131 Pa.Super. 
190. 

25. N.Y.-—People v. Willcox, 100 N. 


B. 705, 207 N.Y. 86. 46 L.R.A.,N.S., 
629—People v. Stevens, 96 N.E. 114, 
203 N.Y. 7.‘ 

20 C.J. p 307 note 44. 

Issuance of bonds and mortgages see 
§ 19 infra. 

Public policy is not involved in the 
sale of an electric company’s stock, 
if there has been compliance with 
the law governing such sale.—^New 
York State Electric Corporation v. 
Public Service Commission, 236 N. 
Y.S. 411, 227 App.Dlv. 18, motion de¬ 
nied 171 N.E. 780, 253 N.Y. 555, and 
appeal dismissed 182 N.E. 237, 260 
N.Y. 32. 

2S. Wis.—^Wisconsin Hydro-Electric 
Co. V. Railroad Commission of Wis¬ 
consin, 236 N.W. 663, 208 Wis. 
348, modified on other grounds 
243 N.W. 322, 208 Wis. 348. 
Proceediags before authority 

(1) The authority to which an ap¬ 
plication for approval of securities 
is presented need not hold a hear¬ 
ing but may act on the facts 
brought on the record by applicant, 
and a rejection of such application 
might be supported by matters of 
law or of fact or by mixed matters 
of law and fact—^Erie Lighting Co. 
V. Pennsylvania Public Utility Com¬ 
mission, 198 A. 901, 131 PaSuper. 
190. 

(2) Under a statute so providing, 
the commission before approving the 
issuance of securities to finance an 
undertaking must find that the pro¬ 
posed undertaking is such as to af¬ 
ford reasonable protection to pur¬ 
chasers of the securities, and this re¬ 
quires assurance that the probable 
earnings will be culequate to pay 
interest or dividends on investment; 
and in this connection the rate base 
must be considered, which in turn 
requires a consideration of the con¬ 
tributions to the company by Its 
customers with proper allowance for 
depreciation thereon.—^Wisconsin Hy¬ 
dro-Electric Co. V. Railroad Commis- 
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Sion of Wisconsin, 236 N.W. 663, 
208 Wis. 348, modified on other 
grounds 243 N.W. 322, 208 Wis. 348. 

87. Md.—^Electric Public Utilities 
Co. v. West, 140 A. 840, 164 Md. 

445. 

Mo.—State ex rel. Union Electric 
Light & Power Co. v. Public Serv¬ 
ice Commission, 62 S.W.2d 742, 

^ 333 Mo. 426. 

Approval of tcaaisfer already made 
held not warranted by statute pro¬ 
hibiting electric corporations from 
acquiring stock of other similar cor¬ 
porations unless authorized to do so 
by the regulating authority.—Gray v. 
Gill, 210 N.Y.S. 658, 125 Misc. 70, af¬ 
firmed 211 N.Y.S. 915, 214 App.Div. 
833. 

2& Percentage of total stock 
The transfer of all the common 
stock, less than the statutory per¬ 
centage of total stock without con¬ 
sent, is not violative of statute.— 
New York State Electric Corporation 
V. Public Service Commission, 236 
N.Y.S. 411, 227 App.Div. 18, motion 
denied 171 N.E. 780, 253 N.Y. 555, and 
appeal dismissed 182 N.E. 237, 260 
N.Y. 32. 

Iieave to sell nnaffeoted by prior il¬ 
legality 

Any illegality in corporation’s 
holding of electric company’s stock 
held not to warrant denial of leave 
to sell new stock issue to same cor¬ 
poration.—^New York State Electric 
Corporation v. Public Service Com¬ 
mission, supra. 

20- Md.—Electric Public Utilities 
Co. V. West, 140 A. 840, 164 Md. 

446. . 

Mo.—State ex rel. Union Electric 
Light & Power Co. v. Public Serv¬ 
ice Commission, 62 S.W.2d 742, 
333 Mo. 426. 

-N.Y.—^New York State Electric Cor¬ 
poration V. Public Service Commis¬ 
sion, 236 N.Y.S. 411, 227 App.Div. 
18, motion denied 171 N.E. 780, 253 
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properly refuse to authorize a proposed transfer on 
the ground that it would be detrimental to the pub¬ 
lic interest,30 but it cannot refuse permission mere¬ 
ly because it is not shown the public will be bene¬ 
fited,or because the only consideration moving 
the parties is one of financial investment.32 In 
the absence of a statute so providing, the regulat¬ 
ing authority need not set out the reasons for its 
action,33 but if it does so, and they do not warrant 
the order made, a reversal will follow.34 On ap¬ 
peal the burden of showing that the order of the 
regulating authority is unreasonable or unlawful 

is on appellant.35 

§ 16 . -Poles, Conductors, and Conduits 

a. In general 

b. Use of private property 

c. Joint use of streets and poles 

a. In General 

Authority to erect and maintain poles, conductors. 


§ 16 

and conduits in the streets and highways msfy be ex¬ 
press or Implied. The exercise of such authority Is sub¬ 
ject to valid regulations as to their location and manner 
of erection or construction. * 

Authority to erect and maintain poles, conduc¬ 
tors, and conduits in the streets and highways may 
be expresses or implied.37 Mere authority to erect 
poles confers no right to locate poles at any par¬ 
ticular place,38 and the company may occupy no 
more space on a public street for poles and wires 
than is reasonably necessary for the performance 
of its public duty.39 It has been held, however, 
that an electric company may construct its line in 
the manner and place it deems best, provided it 
uses the most available route and provided the lo¬ 
cation is made in a manner most compatible with 
the greatest public good and least private injury."*® 
Under statutes so providing, the location and man¬ 
ner of erecting poles and transmission lines may 
be prescribed by the municipal authorities, or a 
specially designated officer, commission, or other 
body.*i The authority conferred by such statutes 


N.Y. 555 and appeal dismissed 182 
N.E. 237, 260 N.Y. 32. 

Refusal to permit sale held unrea¬ 
sonable 

N.Y.-New York State Electric Cor¬ 
poration V. Public Service Com¬ 
mission. supra. 

30. Md.—Electric Public Utilities 
Co. V. West, 140 A. 840, 164 Md. 
445. 

Evidence warranted denial, because 
detrimental to public interest.—State 
ex rel. Union Electric Light & Power 
Co. V. Public.Service Commission, 62 
S.W.2d 742, 333 Mo. 426. 

Whether competition or monopoly, 
as regards purchase of stock of one 
electric company by another, is bet¬ 
ter for the public interest, is a ques¬ 
tion for the regulating authority.— 
State ex rel. Union Electric Light & 
Power Co. v. ‘ Public Service Com¬ 
mission, supra. 

31. Md.—Electric Public Utilities 
Co. V. West, 140 A. 840, 154 Md. 
445. 

32. Md.—Electric Public Utilities 
Co. V. West, supra. 

33. Md.—^Electric Public Utilities 
Co. V. West, supra. 

Effect of statute 

On appeal from rejection of appli¬ 
cations for approval of securities, 
it would be assumed that the only 
basis for the rejection was that as¬ 
signed by the commission in view of 
the statute requiring the commission 
to give reasons for rejection.—^Erie 
Lighting Co. v. Pennsylvania Public 
Utility Commission, 198 A. 901, 131 
Pa.Super. 190. 

34. Md.—Electric Public Utilities 


Co. V. West, 140 A. 840, 154 Md. 
445. 

35. Mo.—State ex reL Union Elec¬ 
tric Light & Power Co. v. Public 
Service Commission, 62 S.W.2d 742, 
333 Mo. 426. 

36. Mass.—Williams v. Old Colony 
St. Ry. Co., 79 N.B. 484, 193 Mass. 
305. 

Beason for graatiug privilege 
The right to place electric trans¬ 
mission lines on public highways and 
bridges is based on the theory that 
the public benefit to be derived from 
the promotion of services rendered 
by public utilities warrants the 
grant of the privilege of placing 
their lines on the highways.—State 
ex rel. State Highway Commission 
v. Union Electric Co. of Missouri, Mo. 
App., 142 S.W.2d 1099. 

Only iiieoriK>rated comiiaiiies and 
not individuals or partnerships were 
contemplated in the statutes grant¬ 
ing privileges in streets to electric 
companies.—State v. Ohio Electric 
Power Co., 172 N.E. 615, 35 Ohio 
App. 481, affirmed Ohio Electric Co. 
V. State. 167 N,B. 877, 121 Ohio St. 
235. 

37. Mainteuauce of high voltage 
transmissiou lime over the city 
streets held impliedly authorized.— 
Dilley v. Iowa Public Service Co., 
227 N.W. 173, 210 Iowa 1332. 

38. U.S.—^Los Angeles Gas & Elec¬ 
tric Co. V. City of Los Angeles, 
D.C.CaL, 241 F. 912, 

36. N.J.'—^French v. Robb, 61 A. 
509, 67 N.J.Law 260, 91 Am.S.R. 
433, 57 L.R.A. 956. 

20 C.J. p 309 note 78. 
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Owner of property to center of 
street could recover possession of 
property between sidewalk and curb 
from company burdening property 
with poles and wires beyond size and 
number required to execute Its con¬ 
tract for local street lighting, sub¬ 
ject to company's right to maintain 
equipment sufficient for street light¬ 
ing and to public easement.—^Brill v. 
Eastern New Jersey Power Co., 168* 
A. 461, 111 N.J.Law 224. 

40. Cal.—^Tuolumne Water Power 
Co. V. Frederick, 110 P. 134, 13 Cal. 
App. 498. 

Location of line over private prop¬ 
erty see $ 16 b infra. 

Proof that company has not so 
placed its line must he clear and 
convincing.—Tuolumne Water Power 
Co. v. Frederick, supra. 

41. Iowa.—^lowa Ry. & Light Cor¬ 
poration v. Lindsey, 231 N.W. 461, 
211 Iowa 544, followed in State v. 
Central States Electric Co., 231 N. 
W. 467, and Central States Elec¬ 
tric Co. V. Pocahontas County, 231 
N.W. 468. 

Mo.—State ex rel. State Highway 
Commission v. Union Electric Co. 
of Missouri, App., 142 S.W.2d 1099. 
Or.—^Yamhill County Mut. Telephone 
Co. V. Yamhill Electric Co., 224 P. 
1081, 111 Or. 57, 33 A.L.R. 373. 

20 C.J. p 325 note 86-p 327 note 96. 
Necessity of local consent to use of 
highways and streets see § 11 su¬ 
pra. 

Extent of authority 

(1) The extent of the authority 
conferred by such statutes depends 
on their terms properly construed. 
Iowa.—Iowa Ry. & Light Corporation 
V. Lindsey. 231 N.W. 461, 211 Iowa 
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must be exercised reasonably and not arbitrarily, 
and in compliance with the mandatory provisions 
of applicable statutes.^3 The procedure for the 
particular location of a transmission line on a high¬ 
way has been held not to affect the right to erect a 
line granted by a franchise.^4 Although an elec¬ 
tric pole erected in a street or highway with the 
consent of the proper authorities is not per se a 
nuisance,^5 the use of a street or highway for elec¬ 
tric poles and wires is subject to the use of the 
highway for other proper purposes.'^® Unlawful 
interference with an electric company’s distributing 
system may be enjoined.^^ An act giving the right 
to alter, inspect and repair the system of distribu¬ 


tion authorizes a change of system from poles and 
wires to conduits.^® The right to lay underground 
wires in a street includes the right to lay conduits 
under the sidewalk.*^® 

b. Use of Private Property 

An electric company has no power to locate its poles 
and lines on the private property of another without 
special authority, and it has no right to do so without 
the landowner’s consent, except by condemnation. 

An electric company has no power to locate its 
poles and lines on the property of another without 
special authority,®® and it has no right to do so 
without the landowner’s consent,®^ except by con- 


544, followed in State v. Central 
States Electric Co., 231 N.W. 467, 
and Central States Electric Co. v. 
Pocahontas County, 231 N.W. 468. 
Mo.—State ex rel. State Highway 
Commission v. Union Electric Co. 
of Missouri, App., 142 S.W.2d 1099. 

(2) Under statute so in effect pro¬ 
viding, highway commission’s au¬ 
thority is limited to determining loca¬ 
tion of lines on highways so as to 
prevent interference with traffic; and 
commission was not authorized to 
charge an electrical utility rental for 
use of a bridge on which transmission 
lines were laid, notwithstanding that 
utility’s use interfered with main¬ 
tenance of bridge and that contract 
under which utility was obligated to 
pay rental to private bridge company 
was assigned to commission when 
bridge was made part of highway 
system.—State ex rel. State High¬ 
way Commission v. Union Electric 
Co. of Missouri, supra—State ex reh 
State Highway Commission v. Kan¬ 
sas City Power & Light Co., 105, S. 
W.2d 1085, 1088, 232 Mo.App. 308. 

BCalntenanee of poles may be en,. 
joined where the designation of the 
place for poles required by statute 
has not been made.—Taylor v. Pub¬ 
lic Service Corp., 81 A. 1134, 78 N. 
J.Eq. 300, affirming 73 A. 118, 75 N.J. 
Eq. 371—20 C.J. p 327 note 97. 

Where statute imposes oa munici¬ 
pality imperative duty of making 
regulations as to the placing and 
erection of electrical structures in 
the streets, mandamus lies to com¬ 
pel the municipality to act.—^Nor-- 
walk & South Norwalk Electric 
Light Co. V. Common Council of City 
of South Norwalk, 42 A. 82, 71 Conn. 
381—^20 C.J. p 329 note 15. 

Waiver 

Conditions as to the manner of 
erecting a transmission line may be 
waived by the authority imposing 
them, as by acquiescence in their 
breach.—Callaway v. Central Georgia 
Power Co., 160 S.E. 703, 43 Ga.App. 
820—South Georgia Power Co. v. 
Smith, 155 S.E. 80, 42 Ga.App. 100. 


42- Ohio.—City of Cincinnati v. Dia¬ 
mond Light Co., 16 Ohio N.P..N.S.. 
305. 

43 , Officer’s failure to comply with 
directory reqniremeut of filing writ¬ 
ten application with county auditor 
was held not to render illegal his 
action in locating a transmission 
line.—Swartzwelter v. Iowa South¬ 
ern Utilities Corporation, 260 N.W. 
121, 216 Iowa 1060. 

44. Pailure to' file appUcatlou for 
location of transmission line on high¬ 
way did not affect company’s rights 
under franchise.—Swartzwelter v. 
Iowa Southern Utilities Corporation, 
supra. 

45- Pa.—^Nelson v. Duquesne Light 
Co., 12 A.2d 299, 338 Pa. 37, 128 
A.L.R. 1257. 

46- Mass.—Richards Bldg. Moving 
Co. v. Boston Electric Light Co., 
74 N.E. 350, 188 Mass. 265. 

20 C.J. p 309 note 79. 

47- Ga.—Georgia Power Co. v. 
Kelly, 184 S.E. 861, 182 Ga. 33. 

Ind.—Sasse v. Newburgh Light & 
Water Co., 169 N.E. 880, 90 Ind. 
App. 700. 

ISvldence was held to warrant or¬ 
der restraining interference, and 
record of proceedings before commis¬ 
sioners as to improvement of road 
was properly admitted.—Sasse v. 
Newburgh Light & Water Co., supra. 
4®, Pa,—^Allegheny County Light 
Co. v. Booth, 66 A. 72, 216 Pa. 
564, 9 L.R.A.,N.S., 404. 

20 C.J, p 310 note 88. 

49. Pa.—Allegheny County Light Co. 
V. Booth, supra. 

50. S.C.—Yoe V. Savannah River 
Power Co., 71 S.E. 979, 89 S.C. 
396. 

20 C.J. p 309 note 77. 

Frauchlse to construct lines on 
highways does not authorize erection 
of poles on abutting property.—Poto¬ 
mac Electric Power Co. v. Wall, 137 
A. 899, 153 Md. 229. 

51- Ga.—^Donalson v. Georgia Power 
& Light Co., 165 S.B. 440, 175 Ga. 
462. 


Md.—Potomac Electric Power Co. v. 

Wall, 137 A. 899, 153 Md. 229. 

Submission to erection or malnte- 
nance 

(1) If a landowner stands by and 
permits, without legal objection, an 
electric company operating as a 
public utility to appropriate Ms land 
to its necessary corporate use un¬ 
til such becomes a necessary and 
constituent part of its service to the 
public, and the rights of the. public 
intervene to such extent that to 
oust the company would interrupt 
the service and deny it to the public, 
the landowner will be estopped from 
recovering the land in ejectment or 
from enjoining its use for service, 
but will, if he moves in time, be re¬ 
mitted to an appropriate action for 
damages.—Georgia Power Co. v. 
Kelly, 184 S.E. 861, 182 Ga. 33. 

(2) Where an electric company 
erected and maintained a transmis¬ 
sion line on a railroad’s right of way 
under an agreement granting per¬ 
mission to place a line on the right 
of way under certain conditions and 
a supplemental agreement granting 
an easement to maintain line and 
containing certain conditions, the 
company’s occupancy, when the right 
of way was abandoned by the rail¬ 
road, was at most only permissive 
and not adverse, and such occupancy, 
however long, would not ripen into 
a prescriptive easement.—State ex 
rel. State Highway Commission v. 
Union Electric Co. of Missouri, Mo., 
148 S.W.2d 503. 

(3) An electric company, main¬ 
taining wires over another’s land • 
with his knowledge, became a li¬ 
censee, and landowner might have 
cause of action for encroachment.— 
Kentucky Utilities Co. v. Woodrum’s 
Adm’r, 5 S.W.2d 283, 224 Ky. 33 57 
A.L.R. 1054. 

(4) A landowner’s submission to 
the erection of electric light poles 
when told, on questioning company’s 
foreman, that they were placed be¬ 
yond the line of her property, was 
not equivalent to a license.—Potomac 
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demnation.52 Such right may be acquired by ex¬ 
press grant from, or by agreement with, or con¬ 
sent of, the landowner,the extent of the rights 
acquired and the conditions on which they are to 
be exercised being determined by the terms of the 
grant or agreement,54 or by established usage 
where the grant or agreement itself is indefinite.55 
The grant of an easement or right of way for 
an electric line carries with it all such rights as are 
incident or necessary to its reasonable and proper 


§ 16 

eiijoyment,56 and in the absence of an express des¬ 
ignation of the course and width of the easement or 
right of way, the company can select such course 
and width as is reasonably necessary for the pur¬ 
pose of erecting and maintaining a line.57 The 
landowner retains the right to use the land in¬ 
cluded in such grant in any way which is not in¬ 
consistent therewith,®® and the company’s rights 
under such grant will not be enlarged because of 
a reservation in the grant,59 or because of any 


Electric Power Co. v. Wall, 137 A. 
899, 153 Md. 229. 

TTnder statute so providlxi^, mere 
lapse of time does not raise a pre¬ 
sumption of grrant or justify a pre¬ 
scriptive right to maintain electric 
wires over another's land.—Public 
Service Co. of Northern Illinois v. 
McCloskey, 235 lll.App. 387. 

Company held eutltled to assume 
road line was line long recognised by 
the public as such, in erecting poles 
under a statute giving it the right to 
erect poles in the public highway.— 
Saline County v. Blue River Power 
Co., 169 N.W. 785, 102 Neb. 758. 

Company Is bound by public rec. 
opd of ownership.—Roxbury Light & 
Power Co. v. Dimmick, 196 N.Y.S. 
320. 

sa. Ga—^Donalson v. Georgia Power 
& Light Co., 165 S.E. 440, 175 Ga. 
462. 

Md.—Potomac Electric Power Co. v. 
Wall, 137 A. 899, 153 Md. 229. 

53. Md.—^Potomac Electric Power 
Co. V. Wall, supra 

Or.—Kesterson v. Califomia-Oregon 
Power Co., 221 P. 826, reversed on 
other grounds 228 P. 1092, 114 Or. 
22 . 

54. Ky.—Cox V. Kentucky-Tennessee 
Light & Power Co., 278 S.W. 571, 
212 Ky. 205. 

N.T.—Buell V. Utica Gas & Elec¬ 
tric Co., 243 N.Y.S. 599, 230 App. 
Div. 328, affirmed 182 N.E. 77, 269 
N.Y. 443. 

Or.—^Kesterson v. California-Oregon 
Power Co., 228 P. 1092, 114 Or. 
22, reversing 221 P. 826. 

Pa.—^Pennsylvania Water & Power 
Co. V. Reigart, 193 A. 311, 127 Pa 
Super. 600. 

Tex.—Texas Power & Light Co. v. 
Casey, Civ.App., 138 S.W.2d 594, er¬ 
ror dismissed, judgment correct— 
Central Power & Light Co. v. John¬ 
ston, Civ.App., 24 S.W.2d 762, error 
dismissed. 

Va.—Cantrell v. Appalachian Power 
Co., 139 S.E. 247, 148 Va. 431. 

Wis.—^Brown v. Wisconsin-Mlnn. L. 
& P. Co., 174 N.W. 903, 170 Wis. 
288. 

Dwelling house was “obstruction,” 
within grant of right of way with 
“right to cut and keep clear all trees 
and undergrowth and other obstruc¬ 


tions.”—Collins V. Alabama Power 
Co.. 108 So. 868, 214 Ala 643, 46 A. 
L.R. 1459. 

Grant of rlglit to remove ‘^danger 
trees” held to mean trees involving 
threat of injury, including trees be¬ 
coming dangerous, and the company 
assumes the burden of correctly as¬ 
certaining and cutting only “danger 
trees.”—Collins v. Alabama Power 
Co., supra 

Exclusive possession 
Grant of right of way to com¬ 
pany, giving right to exclude persons 
not employees to enter, although re¬ 
serving right in grantor to cultivate, 
and “otherwise use and enjoy it,” 
was held to give companj*- exclusive 
possession, at least as against third 
parties, “otherwise” meaning only 
such use as had not already been 
granted.—^Kesterson v. California- 
Oregon Power Co., 228 P. 1092, 114 
Or. 22, reversing 221 P. 826. 

In construing clauses subsequent 
to granting danse, a construction 
which would impair or defeat the 
easement should be avoided.—Kester- 
son V. California-Oregon Power Co., 
221 P. 826, reversed on other grounds 
228 P. 1092, 114 Or. 22. 

55. Pa.—Pennsylvania Water & 
Power Co. v. Reigart, 193, A. 311, 
127 Pa.Super. 600. 

Additional overhead wires held to 
be within limits of established usage. 
—Pennsylvania Water & Power Co. v. 
Reigart, supra. 

56i Va.—Cantrell v. Appalachian 
Power Co., 139 S.B. 247, 148 Va. 
431. 

57. Tex.—Texas Power & Light Co. 
V. Casey, Civ.App., 138 S.W.2d 594, 
error dismissed, judgment correct. 
Effect of selection 

(1) After the company-has selected 
and established its right of way and 
maintained it without objection from 
landowner, such right of way is es¬ 
tablished as conclusively as if the 
course and width had been express¬ 
ly described.—Texas Power & Light 
Co. V. Casey, supra. 

(2) The right of the company 
ceases to be transitory after the 
original installation is completed.,— 
Pennsylvania Water & Power Co. v. 
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Reigart, 193 A. 311, 127 Pa.Super. 
600. 

Person not objecting to admission 
of deed on the ground that the ease¬ 
ment granted therein was too In¬ 
definite could not claim that right of 
way for easement was too indefinite 
to warrant company’s claim of right 
to remove trees.—Texas Power & 
Light Co. V. Casey, Tex.Civ.App., 138 
S.W.2d 594, error dismissed, Judg¬ 
ment correct. 

58. Ala.—Collins v. Alabama Power 
Co., 108 So. 868, 214 Ala. 643, 46 
A.L.R. 1459. 

Cal.—^Anderson v. Southern Cali¬ 
fornia Edison Co., 246 P. 559, 77 
Cal.App. 328. 

Grant of rights to another 
The landowner has the right to use 
the land in any way not obstruct¬ 
ing easement granted and to run 
wires or grant to another the right 
to do so over or under power com¬ 
pany’s wires in a safe and proper 
way without such company’s consent, 
although the later easement must 
yield to the 'older one in case of in¬ 
terference.—Georgia Power Co. v. 
Tennessee Valley Authority, D.C.Ga., 
14 r.Supp. 673. 

Here touching of wires by holder 
of dominant tenement held to consti¬ 
tute at most but technical tres¬ 
passes taking away no rights.—Troi- 
dle v. Adirondack Power & Light 
Corporation, 233 N.Y.S. 545, 225 App. 
Div. 444, reversed on other grounds 
169 N.E. 654, 252 N.Y. 483. 

Use of surface soil under lines 

(1) Pole and electric wire lines 
are not inconsistent with the use and 
occupancy of the surface soil under 
them.-—Kesterson v. California-Ore¬ 
gon Power Co., 221 P. 826, reversed 
on other grounds 228 P. 1092, 114 Or. 
22 . 

(2) Except in so far as such sur¬ 
face is reasonably necessary for the 
purposes of ingress or egress and for 
maintenance and repair the landown¬ 
er may use it.—^Anderson v. Southern 
California Edison Co., 246 P. 559, 77 
Cal.App. 328. 

59. Or.—^Kesterson v. California- 

Oregon Power Co., 221 P. 826, re¬ 
versed on other grounds 228 P- 
1092,' 114 Or. 22. 
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danger that might arise because of the company’s 
negligence in maintaining the line;^0 but, if the 
danger cannot be eliminated by the company’s ex¬ 
ercise of due care, the landowner cannot use the 
land included in the grant or agreement for any 
purpose, in the absence of an express reservation.®^ 
A person acquiring title to land with actual or con¬ 
structive notice of an easement or right of way 
therein for an electric line takes subject thereto,®^ 
as does the tenant of the landowner.®® 

A promise by the company to pay the grantor of 
a right of way the reasonable value thereof may 
be implied under certain circumstances.®^ The 
mere fact that the consideration, or the supposed 
consideration, for the grant of a right of way has 
failed does not render the grant a nullity.®® A li¬ 
cense to erect poles gratuitously conferred by a 
landowner is revocable.®® 

c. Joint Use of Streets and Poles 

In the absence of statute one electric company has 
no right, without the consent of the other party, to at¬ 
tach its wires to the poles of another company. 

It has been said that if two electric companies 
desire to use the same street or highway for their 
lines, they should be placed on opposite sides there- 
of.®7 One electric company has no right without 


the consent of the other party to attach its wires tc 
the poles of another company®® or to attach those 
of another company to its own poles.®® Under par¬ 
ticular statutes, one company may be required to 
permit another to use its poles,^® and a contract 
for the common use of poles may be authorized.^! 
In view of a statute authorizing electric light com¬ 
panies to erect poles and wires on public roads or 
highways and in streets with consent of the mu¬ 
nicipality, permission to a telephone company to 
erect poles does not preclude the stringing of elec¬ 
tric light wires on the same poles by another com¬ 
pany which has permission to string wires.*^® 

§ 17. -Rights of Abutting Owners 

An electric company should construct and maintain 
its system of distribution so as not unreasonably to im¬ 
pair the property and special easements of the abutting 
owners for the purposes of ingress and egress, light, air, 
and view. 

An electric company should construct and main¬ 
tain its system of distribution so as not unreason¬ 
ably to impair the special easements of the abutting 
owners for the purposes of ingress and egress, 
light, air, and view.^® A company cannot, without 
special authority, place a pole and string wires in 
front of property abutting on a street^^ or a rural 


GO. Or,—^Kesterson v. California- 
Oregon Power Co., supra. 

61. Or.—^Kesterson v. California- 
Oregon Power Co., supra. 

62. Tex.—^Texas Power & Light Co. 
V. Casey. Civ.App., 138 S.W.2d 594, 
error dismissed, judgment correct. 
One porchaeing land with knowl¬ 
edge that it was being used by an 
electric company for an electric line 
cannot recover for damages done 
prior to his purchase.—^Tudor v. Ken¬ 
tucky Utilities Co., 138 S.W.2d 473, 
282 Ky. 277. 

63. N.T.—Buell v. Utica Gas & Elec¬ 
tric Co.. 243 N.T.S. 599. 230 App. 
Dlv. 328, affirmed 182 N.E. 77, 259 
N.T. 443. 

64k Wis.—^Krueger v. Topp-Stewart 
Tractor Co., 185 N.W. 249, 175 
Wis. 264. 

Aseertainment of valne 
The court will take judicial no¬ 
tice that rights of this kind are not 
generally the subject of barter and 
sale, so that they have a market 
value, it being necessary, therefore, 
to determine the value by evidence 
other than that of market value, and 
such evidence should include the 
same elements of damage as are in¬ 
volved in fixing compensation under 
condemnation proceedings.—^Krueger 
V. Topp-Stewart Tractor Co., su¬ 
pra. 


65. Wis.—^Krueger v. Topp-Stewart 
Tractor Co., supra. 

66. Md.—Potomac Electric Power 
Co. V. Wall, 137 A. 899, 163 Md. 
229. 

67. Or,—Yamhill County Mut. Tele¬ 
phone Co. V. Yamhill Electric Co., 
224 P. 1081, 111 Or. 57, 33 A.L.R. 
373. 

68. Pa.—^Edison Electric Ilium. Co. 
V. Citizens' Electric Co., 84 A. 438, 
235 Pa. 492. 

69. Pa.—^Edison Electric Ilium. Co. 
V. Citizens' Electric Co., supra. 

70. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
261 N.W. 711, 219 Wis. 104. 

71. Pa.—-Borough of Midland v. 
Steubenville, East Liverpool & 
Beaver Valley Traction Co., 150 A. 
300, 300 Pa. 134. 

20 C.J. p 310 note 86. 

Power to lease poles see § 23 infra. 

72. N.J.—Suburban Electric Light 
& Power'Co. v. Inhabitants of East 
Orange Tp., Ch., 41 .A. 865. 

73. W.Va.—^Karcher v. Wheeling 
Electrical Co., 118 S.E. 154, 94 W. 
Va. 278, 30 A.L.R. 1044. 

Owner entitled to compensation 
The owner of a lot abutting on a 
street is entitled to compensation for 
damage to real estate caused by the 
erection of poles and wires in front 
of his lot.—Jaynes v. Omaha St. Ry. 
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Co.. 74 N.W. 67, 74, 53 Neb. 631, 39 
L.R.A. 751. 

Ihterferenoe with driveway 

Where an electric wire pole is so 
erected as to interfere with the es¬ 
tablishment of a driveway, the own¬ 
er Is entitled to a mandatory in¬ 
junction requiring the removal of the 
pole in one direction or the other so 
as to permit the establishment of 
such way.—Smith v. Central Power 
Co., 137 N.E. 159, 103 Ohio St. 681. 

Bare fear that accident may hap¬ 
pen by the breaking of the wires is 
not such a deprivation of ingress and 
egress as will entitle an abutting 
owner to recover damages.—^Karcher 
V. Wheeling Electrical Co., 118 S.E. 
164, 94 W.Va. 278. 30 A.L.R. 1044. 

74. N.Y.—Tiffany v. U. S. Illuminat¬ 
ing Co., 51 N.Y.Super. 280, affirm¬ 
ing 67 How.Pr. 73. 

Pa.—^Young v. York Haven Electric 
Transmission Co., 15 PADist. 843. 
Injary to reversion 
Where an electric company unlaw¬ 
fully erected poles in a street with¬ 
out the consent of the abutting own¬ 
er, the trespass was permanent, and 
constituted an injury to the reversion 
for which an action would lie.—^Dol¬ 
ton v. Public Serv. Electric Co., 91 A. 
589, 83 N.J.Eq. 560. 

Consent of city cannot authorize 
the taking of the rights of abutting 
property owners involved in the plac- 
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highway,75 without the consent of the abutting 
owner. Poles may usually be erected, however, on 
obtaining the consent of adjoining owners.^® 

The company may trim the trees of an adjoining 
owner if it is necessary to assure safety and the 
enjoyment of the privileges conferred by its fran¬ 
chise,77 but it has no right to injure or mutilate 
the trees of an adjoining owner, if it can be avoid¬ 
ed by reasonable care and proper insulation.78 Un¬ 
der a statute so providing, the company cannot cut 
shade trees without the owner’s consent,79 or the 
assessment and payment of damages. 

It has been held that equity will not, at suit of an 
abutting owner, enjoin an electric company from 
obstructing a street by the erection of its poles and 
wires under a grant from the municipality, even 
though the grant is illegal, but will remit the com¬ 
plainant to his legal remedy ;9i but there is au¬ 
thority to the contrary.82 While an abutting own¬ 
er is not entitled to an injunction against the 
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maintenance of high voltage wires merely because 
of the danger attendant on the maintenance of such 
wires, equity will restrain a company from mis¬ 
using the wires in front of complainant’s premises 
by the transmission of an unauthorized and exces¬ 
sive voltage.54 An abutting owner will be denied 
relief in equity where he has been guilty of laches,^5 
or where he fails to show that his property has 
been or will be impaired to an appreciable extent.^® 

§ 18. -Place of Operation 

A company’s right to distribute electricity to a par¬ 
ticular territory is in some cases determined by statute, 
and may be fixed or iimited by the company's charter or 
franchise, or may be subject to regulation by a board or 
commission. 

A company’s right to distribute electricity to a 
particular territory is in some cases determined by 
statute,®7 and may be fixed or limited by the com¬ 
pany’s charter or franchise,®9 or may be subject to 
regulation by a board or commission.®® Authority 


ing of poles and wires in front of 
such property, because the city has 
no power to legalize or sanction such 
a taking.—Callen v. Columbus Edi¬ 
son Electric Light Co., 64 N.E. 141, 
$6 Ohio St. 166, 58 L.R.A. 782. 

IFiider particular statutes an elec¬ 
tric company may be authorized to 
erect poles and string wires without 
the consent of abutting owners. 

N.J.—^Thropp V. Public Serv, Electric 
Co., 93 A. 693, 84 N.J.Eq. 144. 

N.T.—^Palmer v. Larchmont Electric 
Co., 52 KE. 1092, 158 N.T, 231, 43 
L.R.A. 672. 

20 C.J. p 311 note 3. 

75. N.T.—^Eels v. American Tel. & 
Tel. Co., 38 N.E. 202, 143 N.T. 133, 
25 L.R.A. 640. 

Electric company was not trespas¬ 
ser as to the owner of land adjoin¬ 
ing a county road in occupying it 
with its poles and transmission 
wires.—Kentucky Utilities Co. v. 
Woodrum’s Adm’r, 5 S.W.2d 283, 224 
Ky. 33, 57 A.L.R. 105^. 

Company having contract for light¬ 
ing highway was held not entitled to 
erect poles and string wires on rural 
highway without the abutting own¬ 
ers' consent.—^Duquesne Light Co. v. 
Duff, 97 A. 82, 251 Pa. 607—20 C.J. p 
310 note 2. 

76. N.J.—^Point Pleasant Electric 
Light & Power etc., Co. v. Borough 
Bay Head, 49 A. 1108, 62 N.J.Eq. 
296. 

20 C.J. p 310 note 91. 

77. Or,—^Moss v. People’s California 
Hydro-Electric Corporation, 293 P. 
606, 134 Or. 227. 

S.C.—Seabrook v. Carolina Light & 
Power Co., 156 S.E. I; 159 S.C. 

28 C.J.S.-^ 


Wis.—^In re Milwaukee Electric Ry. 
& Light Co., 203 N.W. 912, 187 Wis. 
552. 

78. La.—^Huguet v. Louisiana Power 
& Light Co., 200 So. 141, 196 La. 
771. 

S.C.—Seabrook v. Carolina Light & 
Power Co., 156 S.B. 1, 159 S.C. 
1 . . 

20 C.J. p 310 note 92. 

Measure of damages 
Landowner may receive damages 
equaling depreciation in value of 
property from wrongful mutilation 
of trees by electrical company, and 
trying action on theory that, in ab¬ 
sence of market value of property 
jury could consider value to owner, 
was erroneous, where real value of 
property was available.—Moss v. 
People’s California Hydro-Electric 
Corporation, 293 P. 606, 134 Or. 
227. 

79. N.H.—^Darling v, Newport Elec¬ 
tric Light Co., 69 A. 885, 74 N.H. 
515. 

Statute expressly providing for xe- 
oovery of damages for injury to 
trees along public highways by elec¬ 
tric company held to authorize re¬ 
covery for injury to trees along the 
line of the sidewalk.—Scouton v. 
Sullivan County Electric Co., 84 Pa. 
Super. 458. 

80. N.H.—^Darling v. Newport Elec¬ 
tric Light Co., 69 A. 885, 74 N.H. 
515. 

81. Ill.—McWethy v. Aurora Elec¬ 
tric Light & Power Co., 67 N.E. 
9, 202 Ill. 218. 

N.J.—Thropp V. Public Serv. Electric 
Co., 93 A. 693, 84 N.J.Bq. 144, re¬ 
versing 91 A. 318, 83 N.J.Eq. 564. 

20 C.J. p 310 note 95. 
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82. Ohio.—Callen v. Columbus Edi¬ 
son Electric Light Co., 64 N.E. 141, 
66 Ohio St. 166, 58 L.R.A. 782. 

83. Where both city and state have 
granted permission to maintain high 
voltage electric wires, the abutting 
owner is not entitled to injunction 
against maintenance of wires be¬ 
cause of the possible danger incident 
thereto, the maintenance of such 
wires not constituting the taking of 
private property for public use with¬ 
out compensation.—Smith v. Central 
Power Co., 137 N.E. 169, 103 Ohio St. 
681. 

84. N.J.—^Taylor v. Public Serv. 
Corp., 73 A. 118, 76 N.J.Eq. 371, 
affirmed 81 A. 1134, 78 N.J.Eq. 300. 

Pa.—Toung v. Tork Haven Electric 
Transmission Co., 16 Pa.Dist. 843. 

85. Pa.—^Allegheny County Light 
Co. v. Booth, 66 A. 72, 216 Pa. 664, 
9 L.RA.,N.S., 404. 

86. Ohio.—^Walton v. Cincinnati, 
Milford & Blanchester Traction Co., 
17 Ohio App. 34. 

87. Pa.—Citizens’ Electric Ilium. Co. 
V. Lackawanna & Wyoming Valley 
Power Co., 99 A. 462, 255 Pa. 145. 

20 C.J. p 311 note 12. 

8a Hydroelectric company cannot, 
through excessive steam construc¬ 
tion, extend its electric current in 
districts not covered by its own char¬ 
ter.—Tork Haven Water & Power Co. 
V. Public Service Commission of 
Pennsylvania, 134 A. 419, 287 Pa. 241, 
reversing 87 Pa.Super. 213. 

89. Order confining different light¬ 
ing companies to different portions 
of borough held authorized by stat¬ 
ute, and not invalid cus attempt to 
control streets.—Eastern New Jer¬ 
sey Power Co- v. Board of Public 
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to manufacture and sell electricity for light, heat, 
or power in certain villages, and in other cities, 
villages, and towns of a designated state, is suffi¬ 
ciently broad to authorize the company to extend 
its electrical appliances to adjoining towns.^0 An 
electric company authorized to set poles and extend 
wires in specified towns, and to transmit electric 
power to such points was not prohibited by the 
specific enumeration of powers from contracting to 
supply electricity to a town not specified.®^ The 
right of action, if any, against an electric lighting 
company for abuse of its charter powers in trans¬ 
mitting electricity from the city, where its plant 
and franchise are situated, to outlying communities 
is in the state, and not the city.®^ An individual 
cannot complain of an agreement for division of 
territory between two companies, where he would 
suffer nothing in the sufficiency or quality of the 
service or the price charged for it.®® In the exer¬ 
cise of a state-wide or general electrical charter. 


each town or locality should be regarded as a sep¬ 
arate unit, and not as part of the whole state, tc 
be served or not at the company’s pleasure.®^ 

§ 19. -Indebtedness, Liens, and Mort¬ 

gages 

Electric companies, aithough quasi-pubiic corpora¬ 
tions, may mortgage their property and secondary fran¬ 
chises without the consent of the iegislature, and rules 
applicable to bonds and mortgages generally have been 
applied to bonds and mortgages executed by electric com¬ 
panies. 

Electric companies, although quasi-public cor¬ 
porations, may mortgage their property and sec¬ 
ondary franchises without the assent of the legis¬ 
lature.®® Rules applicable to bonds and mortgages 
generally have been applied to bonds and mortgages 
executed by electric companies.®® Thus the court 
in construing such bonds and mortgages must, if 
possible, ascertain and give effect to the mutual 
intention of the parties,®^ and may properly consid- 


Utility Com’rs, 140 A. 258. 6 N.J.Misc. 
118. 

Approval of Public Service Com- 
axiisslozL was required for extension 
of lines of electrical company claim¬ 
ing state-wide charter.—Kelly v. 
Consolidated Gas, Electric Light & 
Power Co., 138 A. 487, 153 Md. 523. 
Jurisdiction on application for per. 
mission 

An order made on an application 
for permission to supply electricity 
within the limits of a municipality 
denying the company the right to 
supply electricity outside the mu¬ 
nicipality would be void as beyond 
the board’s jurisdiction, but an or¬ 
der denying the company the right 
to supply electricity within the lim¬ 
its of a municipality is not equiva¬ 
lent to a denial of the right to sup¬ 
ply electricity elsewhere.—^People v. 
Pirie, 242 P. 72, 78 Colo. 361. 

90. Me.—Oakland Electric Co. v. 
Union Gas & Electric Co., 78 A. 288, 
107 Me. 279. 

N.Y.—Metropolitan Trust Co. v. 
Dolgevllle Electric Light & Power 
Co., 71 N.T.S. 1055, 35 Misc. 467. 

91. Me.—Oakland Electric Co. v. Un¬ 
ion Gas & Electric Co., 78 A. 288, 
107 Me. 279. 

92. N.J.—^Passaic v. Public Serv. 
Corp., 73 A. 122, 75 N.J.Bq. 379. 

93. Mass.—Weld v. Gas & Electric 
Light Comrs., 84 N.E. 101, 197 
Mass. 556. 

20 aJ. p 312 note 16. 

94. Md.—^Kelly v. Consolidated Gas, 
Electric Light & Power Co., 138 A. 
437, 153 Md. 523. 

95. N.H.—^American L. & T. Co. v. 
General Electric Co., 61 A. 660, 71 
N.H. 192. 

N.T.—^Metropolitan Trust Co. v. 


’ Dolgeville Electric Light & Power 

Co., 71 N.Y.S. 1055, 35 Misc. 467. 
96. Xiaw of place of performance 
must be applied in determining all 
matters connected with performance. 
—Liebeskind v. Mexican Light & 
Power Co., C.C.A.N.Y., 116 P.2d 971. 

What property is included in a 
mortgage by an electric company de¬ 
pends on the terms of the mort¬ 
gage properly construed.—Ramsdell 
V. Citizens’ Electric Light & Power 
Co.. 61 N.W. 275, 103 Mich. 89—20 
C.J. p 312 note 20. 

Pil ing or recording as required by 
statute is necessary in order to make 
the mortgage fully effective.—In re 
Algonquin Electric Co., D.C.N.Y., 36 
F.2d 603. 

Iiiability of trustees and holding 
company 

In action by minority holders of 
electric company’s bonds against 
trustees of the bond issue and hold¬ 
ing company which owned most of 
the stock, for damages for declar¬ 
ing default and accelerating ma¬ 
turity rather than redeeming at stip¬ 
ulated premium after sale of the 
company’s properties to government 
agency, showing that the sale was 
beneficial, was necessary because of 
danger of government competition, 
and was effected overtly, in good 
faith, and with government sanction, 
and apparently' could not have been 
effected with redemption of the bonds 
at a premium, authorized denial of 
recovery notwithstanding that hold¬ 
ing company’s loss as stockholder 
was reduced by the transaction, 
which was effected largely through 
its influence, and minority bond¬ 
holders could not commend the right¬ 
ness of price received by sale of com¬ 
pany’s properties and seek participa- 
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tion therein, and simultaneously re¬ 
ject the terms which made the deal 
possible, and under which default 
was declared and maturity of bonds 
was accelerated.—^Nachman v. Ten¬ 
nessee Electric Power Co., 21 N.Y. 
S.2d 280, 174 Misc. 425. 

Claim inoonsisteut with prior acts 
Under provision that corporation 
should pay specified percentage of 
Income to trustee to be released by 
trustee on corporation’s requisitions, 
corporation could not assert that 
amounts paid to trustee pursuant to 
such provision in excess of amounts 
claimed to be due by corporation re¬ 
mained in fund to meet payments 
which subsequently became due, 
where amounts paid in had been ex¬ 
pended by trustee on corporation’s 
requisitions.—First Trust Co. of St. 
Paul V. Commonwealth Co., C.C.A.S. 
D., 98 P.2d 27. 

Protested payment held voluntary 
Under provision that corporation 
should pay specified percentage of 
income to trustee as further security, 
corporation was not entitled to as¬ 
sert that payments made under pro¬ 
test in excess of amount claimed to 
be due were available to meet pay¬ 
ment which subsequently became 
due, because such excess was paid 
under protest, since payments when 
made were ’’voluntary” in law.— 
First Trust Co. of St. Paul v. Com¬ 
monwealth Co., supra. 

97. U.S.—^First Trust Co. of St. Paul 
V. Commonwealth Co., supra. 
Particular provisions construed 
(1) The prime purpose of the par¬ 
ties on consideration of a provision 
that specified percentage of “gross 
income” from sale of electric energy 
should be 'paid to trustee as further 
security to be expended for mainte- 
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er the relationship of the parties toward each oth¬ 
er,and when the bond and mortgage is ambig¬ 
uous, but not otherwise, the court may give effect 
to the practical construction made by the parties.99 
So a mortgage executed by an electric company may 
include after-acquired accessories or appurtenances 
to property already in existence and covered by the 
mortgage.1 Indeed, according to some authorities, 
such mortgage may include property not yet in ex¬ 
istence, or after-acquired property of any nature 
but it has been held that a mortgage purporting to 
cover property to be acquired afterward, or which 
is not in existence, will not attach to such properties 
after the mortgagor acquires them without some 
legally sufficient new and intervening act on his 
part.3 

An indenture executed by an electric company 
can only give rise to an equitable lien on the com¬ 
pany’s property if it discloses an intention on the 


part of the parties to subject the property to a lien.* 

Statutory regulations and limitations governing 
the issuance of bonds and other evidences of in¬ 
debtedness must be observed^ Under a statute so 
providing, an electric company cannot encumber 
any part of its franchise, works, or system, neces¬ 
sary or useful in the performance of its duties, 
without first securing from the proper authorities 
an order authorizing it to do so,® and an encum¬ 
brance made other than in accordance with the 
statute is void^ and incapable of confirmation or 
validation.® 

§ 20. -Effect of Invalidity 

A void electric franchise does not impose any obli¬ 
gation on the grantee to continue to operate its plant, 
but it may, however, operate as a license to use the 
streets. 

• A void electric franchise does not impose any 
obligation on the grantee to. continue to operate its 


nance and extension of mortgaged 
property, any extras# over require¬ 
ments for such purposes being ap¬ 
plied to retirement of bonds, was to 
enhance bondholder's security by bet¬ 
tering corporation's property and re¬ 
ducing mortgage debt for mutual 
benefit of bondholders and corpora¬ 
tion, and payments by corporation 
were to be based on entire income 
from sale of electricity without de¬ 
duction for cost of electricity, as 
against contention that payments on 
such basis would constitute expendi¬ 
tures out of invested capital.—^Flrst 
Trust Co. of St. Paul v. Common¬ 
wealth Co., supra. 

(2) The phrase, "payable without 
preference or priority of one over an¬ 
other," in mortgage bonds, did not 
preclude individual bondholder from 
maintaining action at law, inde¬ 
pendently of other bondholders, for 
face amount of matured bonds held 
by him.—^Liebeskind v. Mexican 
Light & Power Co., C.C.A.N.T., 116 
P.2d 971. 

(8) The word "dollars” in Canadi¬ 
an corporation's mortgage bonds 
meant Canadian dollars in the light 
of all the provisions of the bonds 
and mortgage.—^Liebeskind v. Mexi¬ 
can Light & Power Co., supra.- 

9& U.S.—First Trust Co. of St. Paul 

V. Commonwealth Co., C.C.A.S.D., 

98 P.2d 27. 

99. U.S,—^Liebeskind v. Mexican 

Light & Power Co., C.C.A.N.Y., 116 

P.2d 971. 

1. Neb.—John A, Roebling's Sons 

Co. V. Nebraska Electric Co., 183 N. 

W. 546. 106 Neb. 255. 

Partly ooxnpleted appurtenance 

An electric transmission line con¬ 


structed from an electric lighting 
plant becomes an appurtenance and 
an integral part ‘ of such plant and 
subject to the mortgage from the 
time the construction is commenced, 
even though it was never completed. 
—^John A. Roebling's Sons Co. v. Ne¬ 
braska Electric Co., supra. 

2 . Minn.—St. Paul Electric Co. v. 

Baldwin Engineering Co., 199 N.W. 

9, 159 Minn. 221. 

20 C.J. p 312 note 19. 

BCortgage Inferior to lien for ma¬ 
terials 

A mortgage on a power line not 
yet in existence can only attach It¬ 
self to such property in the condition 
in which it comes into the mort¬ 
gagor's hands, and where there are 
liens for materials used to bring the 
property into existence, they are su¬ 
perior to the mortgage lien.—St. Paul 
Electric Co. v. Baldwin Engineering 
Co., supra. 

3. Acceptance of advances held suf¬ 
ficient 

Where a mortgage providing for 
the payment of further moneys in 
case improvements and extensions of 
the plant and transmission lines 
were made, and the mortgagee, after 
the construction of such a transmis¬ 
sion line has begun, advances money 
on the faith of the construction, the 
acceptance thereof constitutes such 
an act on the part of the mortgagor 
as will subject the transmission line 
to the lien of the mortgage.—John 
A. Roebling's Sons Co. v. Nebraska 
Electric Co., 183 N.W. 546, 106 Neb. 
255. 

IVEOrtgage held superior to lien, for 
materials furnished after mortgaged 
had made advances, the acceptance 
of which on the mortgagor's part 
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I constituted a legally sufficient new 
and intervening act, and the mere 
fact that the advances were made 
with the intention that they should 
be used in the purchase or improve¬ 
ment of electric light properties did 
not render the mortgage subordi¬ 
nate to the mechanic's lien.—John A. 
Roebling's Sons Co. v. Nebraska 
Electric Co., supra. 

4. Conn.—Connecticut Light & Pow¬ 
er Co. V. Deering, 7 A.2d 924, 125 
Conn. 692. 

Equitable lien not created 

An indenture providing that so 
long as any of the debentures issued 
should remain outstanding, the com¬ 
pany, if it should create a lien on its 
property, would in the Instrument 
creating such lien equally and rat¬ 
ably secure the debentures, did not 
create an equitable lien, nor did the 
fact that the company caused a copy 
of the indenture to be filed in every 
town where it owned real estate cre¬ 
ate an equitable lien.—Connecticut 
Light & Power Co. v. Deering, supra. 

5. N.T.—People v- First Dist. Public 
Serv. Commn., 122 N.T.S. 641, 137 
App.Dlv. 810, appeal dismissed 92 
N.E. 629, 199 N.T. 254. 

20 C.J. p 312 note 22. 

Xastruments held long term notes 
requiring consent of commission to 
issuance.—^Everett v. Phillips, 22 N. 
T.S.2d 852. 

6. Mo.—Cooper County Bank v. 

Bank of Bunceton, 288 S.W. 95, 
221 Mo.App. 814, transferred, see 
276 S.W. 622, 310 Mo. 519. 

7. Mo.—Cooper County Bank v. 

Bank of Bunceton, supra. 

8. Mo.-r-Cooper County Bank v. 

Bank of Bunceton, supra. 
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plant.® A void franchise may, however, operate as 
a license to use the streets, and the company is not 
a mere trespasser.^® The city has power to revoke 
such license,^ 1 in which case the company is enti¬ 
tled to a reasonable time within which to remove 
its property.12 While a municipality may be es¬ 
topped from revoking the license implied in a de¬ 
fective franchise which is authorized by law after 
the company has acted on the faith of it,^® the 
exercise of a franchise granted without legal au¬ 
thority, or the expenditure of money thereunder, 
will not estop the public to question the validity 
thereof,!^ especially where it was accepted with 
knowledge of the absence of legal authority there- 
for.15 

The invalidity of a portion of an electric com¬ 
pany’s franchise does not necessarily void the 
franchise.^® 

§ 21. -Assignment or Transfer 

While the franchises of an electric company con¬ 
ferred on it by the state have been held to be unassign¬ 
able in the absence of statutory authorization, the right 
or privilege granted by a municipality to use the streets 
for the distribution of electricity has been held to be as¬ 
signable without the consent of the municipaUty. 

While the franchises of an electric company con¬ 
ferred on it by the state are not assignablei*^ un¬ 
less the assignment is authorized by the legisla¬ 
ture,^* the right or privilege granted by a mu¬ 


nicipality to use the streets for the distribution c 
electricity has been held to be assignable withoi 
the consent of the municipality.^® The fact thi 
a selling company thereby forfeits its rights an 
privileges does not prevent the purchasing con 
pany from using the equipment acquired under il 
own valid franchise.®® The transferee of a frar 
chise takes it subject to limitations expressly in 
posed,®! and the transfer may imply an obligatio 
of the transferee to carry out the contracts of th 
transferor for electric service.®® Where assigr 
ment of the franchise is permitted, it is no defec 
in the chain of title that it was first assigned to a 
individual who served as a medium for transfer t 
another company.®* 

§ 22. -Duration, Revocation, Abandon 

ment, or Forfeiture 

The duration of a franchise to an electrical compan; 
depends primarily on the terms and intent of the grani 
subject to constitutional, statutory, or charter limita 
tions thereon, and except where the terms of the gran 
confer a mere revocable license terminable at will, . 
franchise cannot be terminated arbitrarily and withou 
sufficient legal grounds unless the right to do so is re 
served in the grant. 

In accordance with the rule applicable to fran 
chises generally, see the CJ.S. title Franchises 
26, also' 26 C.J. p 1041 note 38, the duration of . 
franchise to an electrical company depends pri 
marily on the terms and intent of the grant.®^ L 


9. Ky.—^Hamilton v. Bastin Bros,, 
224 S.W. 430, 188 Ky. 764, 

la Ky.—^Princeton v. Princeton 

Electric Liffht & Power Co., 179 S. 
W. 1074, 166 Ky. 730. 

Void fraaLCblse '^conferred no z^srlit 
... to the use of the streets.”— 
Hamilton v. Bastin Bros., 224 S.W. 
430, 432, 188 Ky. 764. 

11. Ky.—^Princeton v. Princeton 

Electric Light & Power Co., 179 S. 
W. 1074, 166 Ky. 730. 

12. Ky.—^Princeton v. Princeton 

Electric Light & Power Co., supra. 

13. Md.—^Hagerstown v. Hagers¬ 

town R. Co., 91 A. 170, 123 Md. 183, 
Ann.Cas.l916B 1267. 

14. Iowa.—State ex rel. Schlegel v. 
Munn, 250 N.W. 471, 216 Iowa 1232. 

15. Iowa.—State ex rel. Schlegel v. 
Munn, supra. 

13. Mo.—State ex rel. Electric Co. 
of Missouri v. Atkinson, 204* S.W. 
897, 275 Mo. 325. 

17. Mass.—Weld v. Gas & Electric 
Ligjit Comrs., 84 N.E. 101, 197 
Mass. 556. 

N.C.—^Turner v. Southern Power Co., 
69 S.E. 767, 154 N.C. 131, 32 L.R.A., 
N.S., 848. 


18. Wis.—State v. Anderson, 72 N. 
W. 386, 97 Wis. 114. 

20 C.J. p 317 note 80. 

Pxanchise held assignable under stat¬ 
ute 

Mich.—^Village of Constantine v. 
Michigan Gas & Electric Co., 296 
N.W. 847, 296 Mich. 719. ’ 
Transfer of property approved by 
commission 

^ Company purchasing property of 
another company on petition filed 
with commission, to which city was 
a party and of which it had notice, 
acquired predecessor’s right under 
indeterminate permit issued by the 
state to operate within the city.— 
City of Huntington v. Northern In¬ 
diana Power Co., 5 N.E.2d 889, 211 
Ind. 502—City of Huntington ,v. 
Northern Indiana Power Co., 6 N.E. 
2d 335, 211 Ind. 502. 

19. U.S.—Ohio Public Service Co. v. 
State of Ohio ex rel. Fritz, 47 S.Ct 
480, 274 U.S, 12, 71 L.Ed. 898, re¬ 
versing 149 N.E 129, 113 Ohio St 
325. 

Mo.—State ex inf. Chaney v. West 
Missouri Power Co., 281 S.W. 709, 
313 Mo. 283. 

Wash.-^ommercial Electric Light & 
Power Co. v. City of Tacoma, 50 
P. 592, 17 Wash. 661. 
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ao. U.S.—Saginaw Power Co. v. Citj 
of Saginaw, C.C.Mich., 193 P. 1008 

21. Ohio.—Ohio Electric Power Co 
V. State, 167 N.E. 877, 121 Ohio St 
235, affirming State v. Ohio Elec 
trie Power Co., 172 N.E. 615, 31 
Ohio App. 481. 

22. Ark.—^Warmack v. Major Stav< 
Co., 200 S.W. 799, 132 Ark. 173. 

20 C.J. p 317 note 83. 

23. N.T.—^In re Long Acre Ligh 
& Power Co., 102 N.T.S. 242, 11' 
App.Div. 80, affirmed 80 N.E. 1101 
188 N.T. 361. 

24. Ala—^Phenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala 
547. 

Iowa.—Sac City v. Iowa Light, Hea 
& Power Co., 214 N.W. 571, 201 
Iowa 1364. 

Mo.—State ex inf. McKittrick ex rel 
City of California v. Missouri Uti¬ 
lities Co., 96 S.W.2d 607, 339 Mo 
385, 106 A,L.R. 1169. 

Ohio.—Ohio Electric Power Co. v 
State, 167 N.E. 877, 121 Ohio St 
235, afdrming State v. Ohio Elec 
trie Power Co., 172 N.E. 615, 31 
Ohio App. 481. 

20 C.J. p 313 note 35 [g], p 317 not< 
92. 
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some jurisdictions the period for which an electric to the life of the grantee,31 but they are not neces- 

franchise may be granted is fixed by a constitu- sarily so limited as a corporation is capable of tak- 

tional, statutory, or charter provision.25 Although ing a grant of street rights of longer duration than 

there is authority for the view that a franchise its own corporate existence ;32 and if the grant 

for an unlawful period is void in toto,26 accord- is to the corporation and to its successors and as- 

ing to other authority such a franchise is void only signs it is not limited to the corporate life of the 

as to the excess.27 Unless limited in duration by grantee,33 but on the contrary is perpetual, unless 
the grant itself,^3 or as a consequence of a con- otherwise limited.34 

stitutional, statutory, or charter provision,23 a Termination; revocation of franchise, A mu- 
franchise to occupy the streets of a city with poles nicipality cannot revoke an electric franchise with- 
and wires is a grant of a property right in per- out express or implied authority therefor,35 and ex- 

petuity.33 Franchises granted to incorporated com- cept where the terms of the grant are such as to 

panics have been construed as limited in duration confer a mere revocable license terminable at will,33 


XvldexLca as to duratioi). 

Evidence that officers of company 
stated to municipal officers that fran¬ 
chise was about to expire and that 
company requested and accepted a 
twenty-year franchise, sustained 
chancellor’s finding: that perpetual 
franchise was not granted.—Eastern 
Shore Public Service Co. v. Town of 
Seaford, Del., 2 A.2d 265, sustaining 
Town of Seaford v. Eastern Shore 
Public Service Co., Ch., 2 A.2d 258, 
and appeal dismissed Eastern Shore 
Public Service Co. v. Town of Sea- 
ford, 59 S.Ct. 483, 306 U.S. 616, 83 L. 
Ed. 1024, rehearing denied 59 S.Ct. 
■589, 306 U.S. 668. 83 L.Ed. 1063. 
ITalidity of Umitatlon 

Where town consented to exercise 
of franchise for a limited period, the 
alleged ineffectiveness of such limi¬ 
tation as respects company’s rights 
In subsurface structures was imma¬ 
terial to the validity of sdch limita¬ 
tion as respects poles and wires 
above the surface.—Town of Seaford 

V. Eastern Shore Public Service Co., 
Del.Ch., 2 A.2d 258, sustained Eastern 
Shore Public Service Co. v. Town of 
Seaford, Sup., 2 A.2d 265, appeal dis¬ 
missed Eastern Shore Public Serv¬ 
ice Co. V. Town' of Seaford, 59 S.Ct. 
483, 306 U.S. 616, 83 L.Ed. 1024, re¬ 
hearing denied 59 S.Ct. 589, 306 U.S. 
668, 83 L.Ed. 1063. 

Automatic renewal 

Under a twenty-year franchise giv¬ 
ing grantor the option of buying the 
plant, and providing that if, at ex¬ 
piration of the franchise, grantor had 
not purchased the property franchise 
should be renewed, the failure of 
grantor to exercise its purchase op¬ 
tion prior to the end of the initial 
term automatically renewed the fran- 
<shise.—Kansas City Power & Light 
Co. V. Town of Carrollton, Mo., 142 S. 

W. 2d 849. 

25. Ala.—^Phenix City v. Alabama 
Power Co., 195 So. 894, 239 Ala. 
547. 

Ela.—Estate v. Pinellas County Power 
Co., 100 So. 504, 87 Fla. 243. 

Ky.—^Hamilton v. Bastin Bros., 224 
S.W. 430, 188 Ky. 764. 


Mo.—^Kansas City Power & Light Co. 
V. Town of Carrollton, 142 S.W.2d 
849—State ex inf. McKittrick ex 
rel. City of California v. Missouri 
Utilities Co., 96 S.W.2d 607, 339 
Mo. 385, 106 A.L.R. 1169. 

N.T.—People v. Coler, 105 N.Y.S. 
1137, 121 App.Div. 898, reversed on 
other grounds 83 N.R 18, 190 N.T. 
268. 

20 C.J. p 317 notes 95, 96. 

Municipality may be estopped from 
asserting illegality of a franchise on 
the ground that it runs for an unlaw¬ 
ful period.—State v. Pinellas County 
Power Co., 100 So. 504, 87 Fla. 243. 

26. Ky.—^Hamilton v. Bastin Bros., 
224 S.W. 430, 188 Ky. 764. 

27. Fla.—State v. Pinellas County 
Power Co., 100 So. 504, 87 Fla. 243. 

N.T.—People v. Coler, 105 N.Y.S. 
1137, 121 App.Div. 898, reversed on 
other grounds 83 N.B. 18, 190 N.T. 
268. 

20 C.J. p 317 note 97. 

28. U.S.—Old Colony Trust Co. v. 
City of Omaha, Neb., 33 S.Ct. 967, 
230 U.S. 100, 57 L.Ed. 1410. 

20 C.J. p 317 note 94. 

Mere implication will not serve to 
enlarge a franchise granted for a 
fixed term into a perpetual franchise. 
—^Eastern Shore Public Service Co. 
V. Town of Seaford, Del., 2 A.2d 265, 
sustaining Town of Seaford v. East¬ 
ern Shore Public Service Co., Ch., 2 
A.2d 258, and appeal dismissed East¬ 
ern Shore Public Service Co. v. Town 
of Seaford, 59 S.Ct 483, 306 U.S. 616, 
83 L.Ed. 1024, rehearing denied 59 
S.Ct 589, 306 U.S. 668, 83 L.Ed. 1063. 

29. U.S.—^Ashland Electric Power & 
Light Co. V. City of Ashland, D.C. 
Or., 217 F. 158. 

20 C.J. p 317 notes 95, 96. 

aa U.S.—City of York v. lowa-Ne- 
braska Light & Power Co., C.C.A. 
Neb., 109 F.2d 683, certiorari de¬ 
nied 60 S.Ct. 893, 309 U.S. 690, 84 
L.Ed. 1032. 

20 C.J. p 317 note 93. 

31. U.S.—Omaha Electric Light & 
Power Co. v. City of Omaha, Neb., 
179 F. 455, 102 C.C.A. 601, appeal 
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dismissed 33 S.Ct. 974, 230 U.S. 123, 
* 67 L.Ed. 1419. 

20 C.J. P 317 note 98. 

Corporation having right to renew its 
life 

Where assignor of franchise had 
renewed its corporate existence in 
1898 for thirty years and had the 
right to renew its corporate exist¬ 
ence again, assignee could exercise 
franchise until 1958, at least.—^Vil¬ 
lage of Constantine v. Michigan Gas 
& Electric Co., 296 N.W. 847, 296 
Mich. 719. 

•32. U.S.—Old Colony Trust Co. v. 
City of Omaha, Neb., 33 S.Ct. 967, 
230 U.S. 100, 57 L.Ed. 1410. 

33. U.S.—City of York v. lowa-Ne- 
braska Light & Power Co., C.C.A. 
Neb., 109 P.2d 683, certiorari de¬ 
nied 60 S.Ct. 893, 309 U.S. 690, 84 L. 
Ed. 1032. 

20 C.J. p 318 note 1. 

34. U.S.—Old Colony Trust Co. v. 
City of Omaha, Neb., 33 S.Ct. 967, 
230 U.S. 100, 67 L.Ed. 1410. 

35. Bight to grant a franchise does 
not imply a power to revoke.—Phenix 
City V. Alabama Power Co., 196 So. 
894, 239 Ala. 547. 

Constitutional provision making 
every franchise subject to revocation, 
alteration, or amendment does not op¬ 
erate to give a municipality power to 
revoke a franchise.—^Phenix City v. 
Alabama Power Co., supra. 

36. Ind.—Coverdale v. Edwards, 58 
N.E. 495, 155 Ind. 374. 

20 C.J. p 318 note 4. 

Permit held mere revocable license 
U.S.—^Washington Water Power Co. 

V. Harbaugh, D.C.Idaho, 253 F. 681. 
Power cannot be arbitrarily exer¬ 
cised 

U.S.—^U. S. V. Colorado Power Co., D. 

C.C 0 I 0 ., 240 F. 217. 

Permit held not terminated 
A revocable permit to construct 
and maintain an electric transmis¬ 
sion line over public lands is xiot ter¬ 
minated by the mere issuance of pat¬ 
ents covering such lands without a 
reservation of the prior permit.— 
Swendlg v. Washington Water Power 
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the grant of a franchise, when accepted by the 
grantee, confers a property right which cannot be 
taken away arbitrarily and without sufficient legal 
grounds,37 unless the right to do so is reserved in 
the grant.33 The mere acceptance of another fran¬ 
chise does not operate to terminate a franchise.39 
However, a franchise may be forfeited and re¬ 
voked for acts of abuse or misuser,or for aban¬ 
donment or nonuser,or for breach of the terms 
or conditions of the grant, ^2 and it is at all times 


subject to the exercise of the police power.43 The 
entry of a judgment of forfeiture when discretion¬ 
ary depends on whether the public injury appears 
serious or trivial.^^ 

As a general rule, the forfeiture or abandonment 
of a franchise can only be raised by the grantor 
or sovereign.^ 5 It has been held, however, that 
a competing electric company to which unauthor¬ 
ized competiton would be ruinous may raise the 
question.^® The right to insist on a forfeiture can 


Co., Idaho, 44 S.Ct. 496, 265 U.S. 322, 
68 Li.£2d. 1036, affirmingr* C.C.A., 281 
P. 900—^Washinffton Water Power Co. 
V. Harbaugh, D.C.Idaho, 253 F. 681. 

37. XJ.S.—City of York v. lowa-Ne- 
braska Light & Power Co., C.C.A. 
Neb., 109 F.2d 683, certiorari de¬ 
nied 60 S.Ct 893, 309 U.S. 690, 84 
L.Ed. 1032. 

Mass.—Towne v. Selectmen of Wen- 
ham. 166 N.E. 739, 267 Mass. 343. 
Mich.—^Village of Constantine v. 
Michigan Gas & Electric Co., 296 N. 
W. 847, 296 Mich. 719. 

N.J.—Rockland Electric Co. v. Bor¬ 
ough of Montvale, 141 A. 673, 104 
N.J.Law 480. 

20 C.J. p 318 notes 5, 9. 

rra&chlse graxitea for unlimited 
time held not subject to termination 
at the mere will of grantor.—Ohio 
Public Service Co. v. State of Ohio 
ex rel. Fritz. 47 S.Ct 480, 274 U.S. 
12, 71 L.Ed. 898, reversing 149 N.E. 
129, 113 Ohio St 325. 

Gommlssioii held without author, 
ity or jurisdiction to require private 
electrical company to desist from 
its operations, on theory that public 
necessity for continuation of busi¬ 
ness by company no longer existed. 
—State ex rel. City of Slkeston v. 
Public Service Commission of Mis¬ 
souri, 82 S.W.2d 105, 336 Mo. 985. 

38. Iowa.—Sac City v. Iowa Light, 
Heat & Power Co., 214 N.W. 571, 
203 Iowa 1364. 

20 C.J. p 318 note 6. 

Purchase of improvements held 
not condition, precedent to city’s re¬ 
served right to terminate franchise 
under ordinance.—Sac City v. Iowa 
Light, Heat & Power Co., supra. 

39. Cal.—City of Oakland v. Great 
Western Power Co., 200 P. 395, 186 
Cal. 570. 

Constitutional franchise held not 
surrendered by the acceptance of a 
municipal franchise duplicating in 
part the rights enjoyed under the 
constitutional franchise.—City of 
Oakland v. Great Western Power 
Co., supra. 

49. Me.—-Reed v. Central Maine 
Power Co., 172 A. 823, 132 Me. 
476. 

20 C.J. p 318 note 10. 

41. Mo.—State ex rel. McAllister v. 


Cupples Station Light, Heat & 
Power Co., 223 S.W. 75, 283 Mo. 
115. 

N.Y.—People ex rel. Village of Cha¬ 
teau gay V. Public Service Com¬ 
mission of New York, 174 N.B. 
637, 255 N.Y. 232, affirming 242 
N.Y.S. 398, 229 App.Div. 526, and 
reargument denied 177 N.B. 172, 
266 N.Y. 637. 

Pa.—Fogelsville & Trexlertown 
Electric Co. v. Pennsylvania Power 
& Light Co., 114 A. 822, 271 Pa. 
237. 

20 C.J. p 319 note 11. 

Ahaadoumeut or uouuser not shown 

(DA franchise may be exercised 
by distribution over transmission 
lines of another corporation under 
contract, as respects abandonment 
by nonuser.—^Young v. Seneca Trans¬ 
mission Co., 229 N.Y.S. 138, 224 App. 
Div. 687. 

(2) The company’s furnishing of 
a limited service, practically to the 
extent of its capability, will not 
be construed as a sufficient nonuser 
I to work a forfeiture.—State ex rel. 
McAllister v. Cupples Station Light, 
Heat & Power Co., 223 S.W. 75, 283 
Mo. 115. 

Where merger company formed 
of several electric companies pro¬ 
ceeds within the statutory period to 
construct works within various por¬ 
tions of its territory, it cannot be 
restrained from installing its facili¬ 
ties in a district covered by one of 
the merged companies, because such 
company had not done any physi¬ 
cal work in such district within 
the statutory period.—Pennsylvania 
Utilities Co, v. Public Service Com¬ 
mission, 69 Pa.Super. 612. 

NonxLser for nearly thirty years 
held to warrant revocation.—People 
ex rel. Village of Chateaugay v. Pub¬ 
lic Service Commission of New 
York, 174 N.E. 637, 255 N.Y. 232, af¬ 
firming 242 N.Y.S. 398, 229 App.Div. 
526, and reargument denied 177 N.E. 
172, 266 N.Y. 637. 

42. U.S,—Old C3olony Trust Co. v. 
City of Tacoma, Wash., 230 F. 389, 
144 C.C,A. 531, affirming, D.C., 219 
P. 776. 

20 C.J. p 319 note 12. 
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Terms or conditions held not 
breached 

U.S.—U. S. V. Colorado Power Co.. 

D.C.C 0 I 0 ., 240 P. 217. 

Ind.—City of Huntington v. North¬ 
ern Indiana Power Co., 5 N.E.2d 
889, 211 Ind. 502—City of Hunt¬ 
ington V. Northern Indiana Power 
Co.. 6 N.E.2d 335, 211 Ind. 502. 

43. U.S.—Old Colony Trust Co. v. 
City of Omaha, Neb., 33 S.Ct. 967, 
230 U.S. 100, 57 L.Ed. 1410. 

Pa.—^Allegheny County Light Co. v. 
Booth. 66 A. 72, 216 Pa. 564, 9 L. 
R.A.,N.S.. 404. 

20 C.J. p 319 note 13. 

Closing of road 

(1) A license to maintain poles, 
wires, and conduits in a street or 
highway terminates on the closing 
of the street or highway in the ex¬ 
ercise of the state’s police power.— 
New York Cent. R. Co. v. West¬ 
chester Lighting Co., 235 N.Y.S. 27, 
226 App.Div. 825. 

(2) A jicense to maintain poles, 
wires, and conduits in a city street 
for the transmission of electricity 
gives no right excepting to use the 
highway or street while it is a high¬ 
way or street and does not prevent 
the public authorities from altering 
or discontinuing such street and ap¬ 
propriating it to another public pur¬ 
pose without liability in damages.— 
Boston Electric Light Co. v. Boston 
Terminal Co., 69 N.E. 346, 184 Mass. 
566. 

44. Mo.—State ex rel. McAllister v. 
Cupples Station Light, Heat & 
Power Co., 223 S.W. 75, 283 Mo. 
115. 

Fact that competitor instigated 
the ouster proceedings and would 
benefit thereby is not wholly imma¬ 
terial in determining whether -oust¬ 
er should be decreed on account of 
public interest.—State ex rel. Mc¬ 
Allister V. Cupples Station Light, 
Heat & Power Co., supra. 

45. Tenn,—^Holston River Electric 
Co. V. Hydro Electric Corporation, 
12 Tenn.App. 556. 

46. Tenn.—^Holston River Electric 
Co. V. Hydro Electric Corporation, 
supra. 
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be enforced only on notice and opportunity to be 
heard, 47 and it may be barred by laches,48 or it may 
be waived,49 either expressly or impliedly,50 and 
it is waived by any course of conduct clearly evinc¬ 
ing’ such an intention.®^ 

The continued use of the streets and other pub¬ 
lic places after the legal termination or expiration 
of the franchise is illegal,52 and the company may 
be compelled to remove its poles, wires, and other 
fixtures therefrom ;53 but a court of equity can 
make reasonable orders with respect to the re¬ 
moval of such equipment,54 and the continuation 
of service,55 calculated to protect both the mu¬ 
nicipality and the company. On the company’s fail¬ 
ure to comply with an order or judgment directing 
removal, the municipality may undertake the re¬ 
moval itself at the company’s expense.®® An elec¬ 
tric company serving the public cannot be com¬ 
pelled to continue indefinitely operations which will 
exhaust its assets.57 A revocation, if based on 


§ 23 

sufficient grounds, is effective without previous ad¬ 
judication, from the time it is declared.®8 The 
company in surrendering its franchise does not part 
with any other of its property.®® The termination 
of a limited right to sell electridSty to private con¬ 
sumers does not deprive the company of authority 
to sell to municipalities.®® 

§ 23. -Leases 

General rules with respect to the construction of 
teases have been applied to leases to electrical companies. 
Under a statute so providing, an electric company may 
lease its poles on streets permissibly occupied to com¬ 
panies lacking municipal consent. 

General rules with respect to the construction of 
leases have been applied to leases to electrical com¬ 
panies.®^ Under a statute so providing, an elec¬ 
tric company may lease its poles, on streets per¬ 
missibly occupied, to other corporations for the 
purpose of carrying wires, although the latter had 
no express municipal consent.®2 


47 . N.J.—Passaic v. State Public 
Serv. Corp., 73 A. 122, 75 N.J.Eq. 
379. 

48. Mo.—State ex rel. McAllister v. 
Cupples Station Light, Heat & 
Power Co., 223 S.W. 75, 283 Mo. 
115. 

49. Ariz.—^Bisbee v. Bisbee Impr. 
Co., 157 P. 228, 18 Ariz. 126. 

20 C.J. p 320 note 15. 

50* Wash.—Commercial Electric 

Light & Power Co. v. City of Ta¬ 
coma, 50 P. 592, 17 Wash. 661. 

51. Wash.—Commercial Electric! 

Light & Power Co. v. City of Ta¬ 
coma, supra. 

20 C.J. p 320 note 17. 

52. Mo.—Starte ex inf. McKittrick 
ex rel. City of California v. Mis¬ 
souri Utilities Co.. 96 S.W.2d 607, 
339 Mo. 385, 106 A.L.R. 1169. 

53. Iowa.—^Abbott v. Iowa City, 277 
N.W. 437, 224 Iowa 698—Sac City 
V. Iowa Light, Heat & Power Co., 
214 N.W. 571, 203 Iowa 1364. 

Mo.—State ex inf. McKittrick ex 
rel. City of Campbell v. Arkansas- 
Missouri Power Co., 93 S.W.2d 
887, 339 Mo. 15. 

20 C.J. p 320 note 19, 

Sstoppel 

(1) Without the consent of a mu¬ 
nicipality, no right exists in private 
electrical company to operate its 
plant after the termination of its 
franchise unless the municipality 
does some act that would estop it 
from asserting that such right does 
not exist.—State ex inf. McKittrick 
ex rel. City of Campbell v. Arkan- 
sas-Missouri Power Co., supra. 

(2) Mere acquiescence in the con¬ 
tinued use by the company of the 


’ streets, after the expiration of the 
franchise, does not create an estop¬ 
pel against the municipality. 

Mo.—State ex inf. McKittrick ex 
rel. City of Campbell v. Arkansas- 
Missouri Power Co., supra. 

Ohio.—Ohio Electric Co. v. State, 167 
N.E. 877, 121 Ohio St. 235, affirm¬ 
ing State V. Ohio Electric Power 
Co., 172 N.B. 615, 35 Ohio App. 
481. 

Line not included In issne raised 
Ouster petition did not raise is¬ 
sue of removal of independent trans¬ 
mission line, and court properly re¬ 
served question of such removal 
from adjudication.—^lowa Electric 
Light & Power Co. v. Incorporated 
Town of Grand Junction, 25l N.W. 
609, 217 Iowa 291, 

54. Del.—Town of Seaford v. East¬ 
ern Shore Public Service Co., Ch., 
194 A. 92. 

Company should be given reason¬ 
able time to secure a new franchise, 
or remove its equipment.—Iowa 
Electric Light & Power Co. v. In¬ 
corporated Town of Grand Junction, 
250 N.W. 136, 216 Iowa 1301. 

Until amount due company for 
improvements which the city agreed 
to purchase is ascertained the com¬ 
pany should not be ousted.—Sac City 
V. Iowa Light, Heat & Power Co., 
214 N.W. 671, 203 Iowa 1364. 

55. Del.—Town of Seaford v. East¬ 
ern Shore Public Service Co., Ch., 
194 A. 92. 

Company must continue to serve 

city under contract or otherwise, 
even though its franchise has ex¬ 
pired, as long as no other source 
of electricity is available, or until 
a municipal or other plant is estab¬ 
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lished.—^Abbott v. Iowa City, 277 N. 
W. 437. 224 Iowa 698. 

56. N.T.—Cold Spring Light, Heat 
& Power Co. v. Selleck, 176 N.E. 
836, 256 N.T. 451, reversing 247 N. 
Y.S. 895, 232 App.Div. 818. 

Company entitled to reasonalde time 
Even if the judgment requiring 
the removal of poles and wires ne¬ 
cessitated removal immediately aft¬ 
er stay, the city was nevertheless 
obliged to give the company a rea¬ 
sonable time thereafter in which to 
proceed, and the city was not en¬ 
titled to reimbursement for remov¬ 
al expenditures incurred without 
notice to company after a stay ex¬ 
pired.—Cold Spring Light, Heat & 
Power Co. v. Selleck, supra. 

57. Pa.—Petition of Bangor Electric 
Co.. 145 A. 128, 295 Pa. 228. 

58. N.T.—People ex rel. Village of 
Chateaugay v. Public Service 
Commission of New York, 174 N. 
E. 637, 255 N.T. 232, affirming 242 
N.Y.S. 398, 229 App.Div. 526, and 

• reargument denied 177 N.E. 172, 
256 N.T. 637. 

59. Ind.—^Valparaiso Lighting Co. 
V. Public Service Commission of 
Indiana, 129 N.E. 13, 190 Ind. 253. 

ca Miss.—Howard v. City of Chico¬ 
pee, 12 N.E.2d 106, 299 Mass. 115. 

61. Md.—Consolidated Gas, Electric 
Light & Power Co. v. Baltimore, 
96 A. 804, 127 Md. 681. 

Or.—^Liehe v. Nicolai, 48 P. 172, 30 
Or. 364. 

20 G.J. p 320 note 21. 

62. Pa.—^Borough of Midland v. 
Steubenville, East Liverpool & 
Beaver Valley Traction Co., 150 
A. 300, 300 Pa. 134. 
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§ 24. In General 

The duty of a producer of electricity for public 
consumption to furnish service to consumers, its 
contracts generally, and its liability for discrim¬ 
inations and actions growing out of such matters 
are treated specifically in the sections following. 

Statutory and municipal regulation in general 
is discussed in § 2 supra, and regulations in gener¬ 
al imposed by municipal and other governmentally 
owned plants in § 9 supra. The regulatory and 
controlling powers of public officers, boards, and 
commissions in general are discussed in § 3 supra. 
The regulation of rates and charges is discussed in 
§§ 29-37 infra. Examine • Pocket Parts for later 
cases. 

§ 25. Duty to Furnish Service 

a. In general 

b. Continuous service 

c. Conditions precedent 

a. Li General 

A utility undertaking to serve the public in a certain 
territory with electricity must make its service available 
to the public within that territory and supply electricity 
to all persons In that area who desire it and comply with 
reasonable regulations and conditions; but this general 
duty is owing to particular persons or corporations only 
as members of the public; and the utility need not supply 


[ a competitor with the electricity necessary to enable the 
latter to discharge its duty to the public. 

A public service electric company must serve 
the public properly®^ and furnish reasonably®^ ade¬ 
quate®® service by supplying electricity in safe and 
convenient form,®® at proper rates, see infra § 29' 
et seq, without unlawful discrimination, see infra § 
27, and in accordance with the terms and conditions 
of its charter or franchise,®*^ to all persons desir¬ 
ing such service,®® who are within the zone w:ithin 
which the utility undertakes to operate®® and who,, 
as shown infra § 25 c, comply with the reasonable 
regulations and conditions upon which such serv¬ 
ice is offered. To this end it must so conduct its 
internal business as not to impair its ability to 
perform its public functions.^® It may not refuse 
to furnish electricity to a particular building in the 
territory covered by its franchise on the ground 
that it would be too expensive. 

In condemning property for its right of way, an 
electric company brings itself under obligation to 
the public to perform all duties incident to its 
business in which the public is interested and to aid 
in the performance of which the right of eminent 
domain was granted.72 However, the general duty 
to serve the public rests only on a public utility 
and not on an individual or corporation furnishing 
electricity privately and not undertaking to render 


63. N'.T.—Tismer v. New York Edi¬ 
son Co., 126 N.E. 729, 228 N.Y. 
156, reversing 156 N.Y.S, 28, 170 
App.Div. 647, reargument denied 
127 N.E. 923, 228 N.Y. 585. 

S.C.—^De Pass v. Broad River Power 
Co.. 176 S.E. 325, 173 S.C. 387, 95 
A.L.R. 545. 

IbstallatioB. of telephone 
A public service commission did 
not abuse its discretion In ordering 
electric utility company to install 
telephone as part of its service to 
customers, where evidence support¬ 
ed finding that telephone service was 
necessary for customers' conven¬ 
ience or at least failed to show that 
such order was unlawful or unrea¬ 
sonable.—Tobacco River Power C^o. 
V. Public Service Commission, 98 P. 
2d 886, 109 Mont. 521. 
e4fc Wis.—Waukesha Gas & Electric 
Co. V. Waukesha Motor Company, 
209 N.W. 590, 190 Wis. 462. 

65. Wis.—Madregano v. Wisconsin 
Gas & Electric Co., 195 N.W. 861, 
181 Wis. 611. 

66. Cal.—^Ex parte Goodrich, 117 P. 
451, 160 Cal. 410, Anp.Cas.l913A 
56. 

Voltage 

Current must be supplied in a 


voltage proportioned to the service 
to be given.—^W elsch v. Charles 
Frusch Light & Power Co., 193 N. 
W. 427, 197 Iowa 1012. 

67. Ky.—Marion Electric Light,’ 
etc., Co. V. Rochester, 149 S.W. 
977, 149 Ky. 810. 

Tex.—Nacogdoches Light, etc., Co. 
V. Thomas, Civ.App., 138 S.W. 
1080. 

68. Fla.—^Florida Power Sc Light 
Co. V. State, 144 So. 657, 107 Fla. 
317. 

Tex.—Central Power & Light Co. v. 
Purvis, av.App., 67 S.W.2d 1086, 
error refused. 

Utah.—^Home Owners* Loan Corpora¬ 
tion V. Logan City, 92 P.2d 346, 97 
Utah 235. 

20 C.J. p 333 note 83. 

69- Ala.—^Alabama Power Co. , v. 
Cullman County Electric Member¬ 
ship Corporation, 174 So. 866, 234 
Ala. 396, adhered to 178 So. 919 
235 Ala. 694. 

Mo.—State ex rel. Ozark Power & 
Water Co. v. Public Service Com¬ 
mission of Missouri, 229 S.W. 782 
287 Mo. 522. 

20 C.J. p 333 note 84—26 C.J. p 227 
note 21 [a]. 
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70. Miss.—Thomas v. Mississippi 
Power & Light Co., 162 So. 269. 
170 Miss. 811, followed in Missis¬ 
sippi Power & Light Co. v. Mc- 
Coglcui Hotel, 162 So. 271. 

UalnteoaiLoe of property; depreola- 
tion. reserve 

It is the duty of the company to 
maintain its property adequately so 
that efiicient service may be ren¬ 
dered to its customers. The only 
purpose of a depreciation reserve, so 
far as the public is concerned, is to 
gruarantee that the company’s prop¬ 
erty will be kept in proper condition 
so that proper service may be ren¬ 
dered. When that purpose is ac¬ 
complished, the balance belonging 
in the depreciation reserve belongs 
to the company and may be trans¬ 
ferred as it sees fit.—State ex rel. 
Empire Dist. Electric Co. v. Public 
Service Commission, 100 S.W.2d 609 
339 Mo. 1188. 

71. Ark.—Arkansas-Missouri Power 
Co. V. Brown, 4 S.W.2d 15, 176 
Ark. 774, 58 A.L.R. 534. 

72. Fla.—^Demeter Land Co. v. Flor¬ 
ida Public Service Co., 128 So 402 
99 Fla. 954. 
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any public service.73 A public service corporation 
meets its duty when it makes its service available 
to the public.The duty is owing to particular 
persons or corporations only as members of the 
public; an individual has no better or different 
right to demand and enforce the furnishing of elec¬ 
tric current by reason of his ownership of stock in 
the corporate utility's or because of the company’s 
liability to him in a matter not directly connected 
with the particular physical service in question 
and, as a general proposition, a public service elec¬ 
trical corporation cannot be made to supply a com- 
petitior, another public service corporation of like 
character, with the material necessary to enable 
the latter to discharge its duty to the public,77 al¬ 
though it may be compelled to supply current to 
another public service corporation which is not a 

competitor.78 

The fact that as a matter of private arrangement 
a company has been doing a particular thing not 
pertaining to its public functions does not justify 
an attempt to make the continued doing of that 
thing compulsory.79 No duty is imposed by statute 
or the common law on a public service corporation 
to use reasonable means to inform customers as 
to an economical way to use the electricity fur- 
nished.^® Neither is a public utility obligated by 


§ 25 

law to require a customer to install every new 
device which, through experience and the progress 
of science, may be found to eliminate some element 
of danger, however remote,*31 but where the stand¬ 
ards of equipment essential to a well regulated util¬ 
ity require the replacement of an old device with a 
new and improved one, it is the right, and may be¬ 
come the duty, of the utility to require the installa¬ 
tion of the new device.®^ Where a public service 
electric company changed the nature of the cur¬ 
rent supplied, but the change was not made capri¬ 
ciously, the company is not bound at its own ex¬ 
pense to alter the consumers’ fixtures so that they 
will be adapted to the use of the new current, even 
though many of the fixtures were bought from the 
company, and are suitable only for the current 
formerly furnished.33 

A municipal corporation undertaking to supply 
the public with electricity is under the same gen¬ 
eral duty to furnish service to persons desiring it 
as is a public service electrical company.34 It is 
essential to performance of this duty that it keep 
and maintain its system in a reasonably high state 
of productive efficiency.35 However, a municipal¬ 
ity is not within a statute imposing penalties on an 
electric transportation corporation for refusal to 
furnish electric power ;36 and it cannot be com- 


73. Mo.—State ex rel. M. O. Dan- 
cigrer & Co. v. Public Service Com¬ 
mission of Missouri, 206 S.W. 42 
—State ex rel. M. O. Dancigrer & 
Co. V. Public' Service Commission 
of Missouri, 205 S.W. 36, 275 Mo. 
483. 

Wis.—Schumacher v. Railroad Com¬ 
mission of Wisconsin, 201 N.W. 
241, 185 Wis. 303. 

Membership corporation 

By virtue of the provisions of the 
statute under which an electric 
membership corporation was organ¬ 
ized, a person may not be entitled 
to service from the corporation un¬ 
less he is a member of the corpora¬ 
tion; and this is true although he 
is a member of the community or a 
resident of the territory in which 
the corporation is authorized to op¬ 
erate, or attended meetings prelim¬ 
inary to organization of the corpo¬ 
ration, or is eligible to membership 
therein.—^Bailey v. Carolina Power 
& Light Co., 195 S.B. 64, 212 N.C. 
768. 

74. U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339. 

76. Miss.—Thomas v. Mississippi 
Power & Light Co., 152 So. 269, 
170 Miss. 811, followed in Missis¬ 
sippi Power & Light Co. v. Mc- 
Coglan Hotel, 152 So. 271. 

7a Miss.—Thomas v. Mississippi 


Power & Light Co., 162 So. 269, 
170 Miss. 811, followed in Missis¬ 
sippi Power & Light Co. v. Mc- 
Coglan Hotel, 152 So. 271. 

77. U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339. 

N.C.—^Holmes Electric Co. v. Caro¬ 
lina Power & Light Co., 150 S.E. 
621, 197 N.C. 766—Salisbury & S. 
Ry. Co. V. Southern Power Co., 102 
S.E. 625, 179 N.C. 330, 12 A.L.R. 
304, dismissing rehearing 101 S.E. 
593, 179 N.C. 18, 12 A.L.R. 304. 

Famishing for resale 

(1) A utility may properly refuse, 
and a public commission may prop¬ 
erly refuse to compel the utility, 
to sell electricity at wholesale to a 
retailer for resale.—Sixty-Seven 
South Munn v. Board of Public 'Util¬ 
ity Com’rs of New Jersey, 147 A. 
735, 106 N.J.Law 45, affirmed 152 A. 
920, 107 N.J.Law 386, certiorari de¬ 
nied 61 S.Ct. 352, 283 U.S. 828, 75 
L.Ed. 1441. 

(2) One, while engaged in selling 
electricity to outsiders other than 
its own tenants, has only the right 
that one public service corporation 
has against another, which does 
not include the right to demand 
service of a competing company for 
the purpose of underselling the com¬ 
peting company and taking away its 
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[ customers.—^People ex rel. New Tork 
Edison Co. v. Public Service Com¬ 
mission for Pirst Dist., 181 N.T.S. 
259, 191 App.Div. 237, affirmed 130 
N.B. 899, 230 N.T. 574. 

7a N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 102 S.E. 626, 
179 N.C. 330, 12 A.L.R. 304, dis¬ 
missing rehearing 101 S.E. 593, 
179 N.C. 18, 12 A.L.R. 304. 

76. Cal.—^Ex parte Goodrich, 117 P. 
451, 160 Cal. 410, Ann.Cas.l913A 
56. 

20 C.J. p 334 note 97. 

80. N.H.—^Pantebakos v. Rocking¬ 
ham County Light & Power Co., 
128 A. 534, 81 N.H. 441, 38 A.L.R. 
1063. 

81. Ala.—Alabama Power Co. v. 
Henson, 191 So. 379, 238 Ala. 348. 

82. Ala.—Alabama Power Co. v. 
Henson, supra. 

83. Ark.—^Hunt v. Marianna Elec¬ 
tric Co., 170 S.W. 96, 114 Ark. 498, 
L.R.A.1915B 131. 

84. Minn.—State v. Waseca, 142 N. 
W. 319, 122 Minn. 348, 46 L.R.A. 

• N.S., 437. 

85. Pla.—Brooks v. City of Jack¬ 
sonville, 173 So. 365, 127 Pla. 564. 

86. N.T.—Buell v. Village of Herki¬ 
mer, 280 N.T.S. 253, 244 App.Div. 
599. 
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pellcd to sell its surplus to customers outside its 
corporate limits where it has not professed to sell 
electricity to the public indiscriminately beyond its 
borders, but has instead adopted the policy of en¬ 
tering into special contracts, and consequently is 
engaged in private business outside its corporate 

limits.®^ 

b. Oontinnons Service 

There is a general duty, owing by a public service 
electric company, to such members of the public as are its 
customers, to render continuous service; but, for good 
cause, it may suspend, Interrupt, or discontinue service 
to a particular consumer; and, under lawful authority. It 
may discontinue public service entirely. 

Generally speaking, a company which is under a 
duty of furnishing electricity to the public must 
furnish continuous service and a customer who 
has been receiving service through a period of 
years is entitled to a continuance of that service^^ 
or, in the event of a temporary suspension thereof 
for good cause, to its restoration.^^ On a change 
of equipment by customers, the utility must cooper¬ 
ate in maintaining a continuous service so far as 
practicable.^! While an electric company is not 
an insurer of continuous service,92 or against in¬ 
terruption by uncontrollable causes,98 its rule or 
regulation that it does not guarantee continuous 
service, when not part of a contract with a cus¬ 
tomer, does not relieve it from liability for fail¬ 
ure to furnish such service,94 such as liability for 
an interruption of service from a cause which 
could have been anticipated and was neither an 
act of God nor an inevitable accident.95 There 
may be conditions, such as fire or a falling wire, 
which make it reasonably necessary, and give the 
company the right, to cut the wires, or cut off 
the current, to certain property in order to pro¬ 
tect the interests of the company or provide safe¬ 
ty to the public ;96 but the danger and necessity 


must be immediate;97 and the act must not be 
arbitrary.98 A company may not wholly cease 
to serve the public in a city as a public utility 
because the municipality, which has constructed 
a competing system, has created dangerous condi¬ 
tions and refuses to remedy them.99 a claim by a 
city operating an electric light and power plant and 
distribution system that there now exists no public 
necessity for the continuance of the electrical serv¬ 
ice supplied by a utility company is a matter pe¬ 
culiarly within the jurisdiction of a public service 
commission.! Where such commission is ready 
and willing to entertain any proper application by 
a utility company for permission to withdraw its 
electric service from a particular town and, on a 
legally sufficient showing, to grant appropriate re¬ 
lief, the commission may properly order the com¬ 
pany to continue to render electric service to the 
public in the town until lawful authority to cease 
the service has been received from the commis- 
sion.2 

Improper operation of meter. Service may be 
discontinued where a meter has been tampered 
with by the customer or some one for whose* acts 
he is responsible,8 but.not where the failure of the 
meter to measure the power consumed correctly is 
due to a defect for which the company is responsi- 
ble,4 and, where the company removes the meter 
without charging that the consumer is guilty of 
tampering with it, it is under a duty to replace it 
immediately with another.® 

c. Conditions Precedent 

To entitle a consumer to service, he must perform 
proper conditions precedent, whether Imposed by statute 
or by reasonable rules and regulations of the company. 
The company must give the consumer notice before cut¬ 
ting off service to him. 

The right of a consumer to service is dependent 
on the performance by him of proper conditions 


87. Vt.—^Valcour v. Villa^re of Mor- 
risville, 184 A. 881, 108 Vt. 242. 

88. Ala.—^Alabama Power Co. v. 
Henson, 191 So. 379, 238 Ala. 348. 

89. N.C.—Sweetheart Lake v. Car¬ 
olina Power & Light Co., 189 S. 
E. 785, 211 N.C. 269. 

90b N.C.—Sweetheart Lake v. Car¬ 
olina Power & Light Co., supra. 

91. Ala.—Alabama Power Co. v. 
Henson. 191 So. 379, 238 Ala. 348. 

92. Wis.—^Krier Preserving Co. v. 
West Bend Heating & Lighting 
Co., 225 N.W. 200, 198 Wis. 595— 
Waukesha Gas & Electric Co. v. 
Waukesha Motor Company, 209 N. 
W. 590, 190 Wis. 462. 

93. Ala.—Stroup v. Alabama Pow¬ 


er Co., 113 So. 18. 216 Ala. 290, 52 
A.L,R. 1075. 

94. N.Y.—Curry v. Norwood Elec¬ 
tric Light & Power Co., 211 N.T. 
S. 441, 125 Misc. 279. 

95. N.T.—Curry v. Norwood Elec¬ 
tric Light & Power Co., supra. 

98. Alaska.—^ity of Skagway v. 

Home Power Co., 8 Alaska 333. 

Ill-—Clark V. Public Service Co., 278 
IlLApp. 426. 

97. Alaska.—City of Skagway v. 
Home Power Co., 8 Alaska 333. 

98- Ill.—Clark v. Public Service 
Co., 278 IlLApp. 426. 

99- Ala.—^Alabama Power Co. v. 
City of Guntersville, 183 So. 396* 
236 Ala. 503, 119 A.L.R. 429. 

538 


I 1- Mo.—State ex inf. Shartel, ex 
rel. City of Sikeston v. Missouri 
Utilities Co., 53 S.W.2d 394 331 
Mo. 337, 89 A.L.R. 607. 
a. Colo.—^Highland Utilities Co. v. 
Public Utilities Commission, 46 P. 
2d 80, 97 Colo. 1. 

а. La.—^Jones v. Southwestern Gas 
& Electric Co., App., 171 So. 163. 

Hoberg v. New York Edison 
Co., 258 N.Y.S. 701, 144 Misc. 726. 
Wis.—Bartman v. Wisconsin Michi¬ 
gan Power Co., 254 N.W. 376 214 
Wis- 608. 

4. Miss.—^Mississippi Power Co. v. 
Cochran, 147 So. 473, 167 Miss. 705. 

б. La.—Pinnin v. New Orleans Pub¬ 
lic Service, 118 So. 860, 167 La. 
122 . 
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precedent,® which may be prescribed by reason¬ 
able rules and regulations of the company,7 or mu¬ 
nicipality or other governmental body® supplying 
the service. On the other hand, unreasonable rules 
and regulations cannot be sustained and afford no 
justification for refusal to supply current.® Also, 
the right of a customer to a continuance of serv¬ 
ice, or to its restoration after a prior suspension, is 
not dependent on the prior procurement by him of 
an order to that effect from a state utilities commis- 
sion.i® 

Demand or application. Both under statute and 
otherwise, the duty to furnish light or power to par¬ 
ticular persons may depend upon the making of a 
proper demand or application therefor.il 


Contract. A consumer may be required to enter 
into a contract or agreement, containing proper and 
reasonable terms, as a condition of furnishing serv- 
icei® where the making of the contract or agree¬ 
ment is contemplated or provided for by statute,!® 
an order of a public service commission,!^ or a rule 
or regulation of the company which has been filed 
with, and approved or upheld by, such a commis- 
sion.15 It has, however, been questioned whether 
a contract may be required as a condition of serv¬ 
ice;!® and it has been held that, on the expira¬ 
tion of a contract, the company may not refuse 
further service. 17 A regulation requiring patrons 
to enter into contracts releasing the company from 
its public obligations when it so elects is unreason- 


a Ala.—^Alabama Power CJo. v. Dun¬ 
lap, 200 So. 617, 240 Ala. 568— 
Alabama Power Co. v. Cullman 
County Electric Membership Cor¬ 
poration, 174 So. 866, 234 Ala. 396, 
adhered to 178 So. 919, 236 Ala. 
694. 

Mich.—^Antisdel v. Macatawa Resort 
Co.. 220 N.W. 768. 243 Mich. 444. 
20 C.J. P 314 note 41, p 333 note 87. 

7. Ala.—^Alabama Power Co. v. 

Dunlap. 200 So. 617, 240 Ala. 568. 
Cal.—Carpenter v. Los Angeles Gas 
& Electric Corporation, App., 106 
P.2d 916. 

Fla.—^Florida Power & Light Co. v. 

State, 144 So. 657, 107 Fla. 317. 
Iowa.—^Bailey v. Interstate Power 
Co., 228 N.W. 644, 209 Iowa 631. 
S.C.—^De Pass v. Broad River Pow¬ 
er Co., 176 S.B. 325, 173 S.C. 387, 
95 A.L.R. 545. 

Vt.—Hawkins v. Vermont Hydro- 
Electric Corporation, 126 A. 517, 
98 Vt. 176, 37 A.L.R. 1359. 

20 C.J. p 333 note 88. 

Deposit 

(1) A deposit to secure payment 
for contemplated service may be re¬ 
quired.—Central Power & Light Co. 
V. Purvis, Tex.Civ.App., 67 S.W.2d 
1086, error refused—20 C.J. p 333 
note 88 [b]. 

(2) Company’s rule requiring de¬ 
posit to be mantained during con¬ 
tinuance of service is reasonable.— 
Cospelich v. Mississippi Power Co., 
144 So. 38, 164 Miss. 88. 

(3) A statute requiring the com¬ 
pany to pay interest on the deposit 
is construed to make it the duty of 
the company to pay or credit in¬ 
terest only if the customer demands 
such payment or credit.—Common¬ 
wealth V. Kentucky Power & Light 
Co., 77 S.W.2d 395, 257 Ky. 66. 
Safety of customer’s equipment 

(1) An electric company has a 
right to condition its supply of cur¬ 
rent on the safety of the customer’s 
equipment and to establish reason¬ 
able rules and regulations for tbia 


purpose and for the purpose of as¬ 
suring itself that the condition has 
been fulfilled. 

Ala.—Wiegand v. Alabama Power 
Co., 127 So. 206, 220 Ala. 620. 

Mo.—State ex rel. Kansas City Power 
& Light Co. V. Public Service 
Commission of Missouri, 275 S.W. 
940, 310 Mo. 313. 

N.T.—Tismer v. New York Edison 
Co., 126 N.E. 729, 228 N.T. 156, 
reversing 156 N.T.S. 28, 170 App. 
Div. 647, reargument denied 127 N. 
E. 923, 228 N.Y. 585. 

Vt.—Hawkins v. Vermont Hydro- 
Electric Corporation, 126 A. 517, 98 
Vt. 176, 37 A.L.R. 1359. 

20 C.J. p 333 note 88 [d]. 

(2) However, a refusal to supply 
current until the applicant has pro¬ 
cured a certificate from the board 
of fire underwriters, a voluntary as¬ 
sociation which refuses to issue 
a certificate until the applicant pays 
a fee is unjustifiable.—Tismer v. 
New York Edison Co., 126 N.E. 729, 
228 N.T. 156, reversing 156 N.Y.S. 28, 
170 App.Div. 647, reargument denied 
127 N.E. 923, 228 N.Y. 585. 

(3) Also the fact that fire un¬ 
derwriters association and city au¬ 
thorities have approved switch used 
by electrical contractor does not 
preclude electric company requiring 
use of improved switch as a condi¬ 
tion precedent to the furnishing of 
electric service.—^Wiegand v. Ala¬ 
bama Power Co., 127 So. 206, 220 Ala. 
620. 

8. Ga.—Young v. City of Moultrie, 
137 S.B. 257, 163 Ga. 829. 

Installment of meters 
Ga.—Young v. City of Moultrie, su¬ 
pra. 

Deposits or assignment of meter 
Ga.—Young v. • City of Moultrie, su¬ 
pra. 

9. Minn.—State v. Waseca, 142 N.W. 
319, 122 Minn. 348, 46 L.R.A.,N.S., 
437. 

20 C.J. p 333 note 89. 

10 . N.C.—Sweetheart Lake v. Caro- 
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lina Power & Light Co., 189 S.E. 
785, 211 N.C. 269. 

11. N.T.—Satra v. Brooklyn Edison 
Co., 285 N.Y.S. 794. 

20 C.J. p 334 note 94, p 333 note 86. 
Separate demand 

Where refusal of water service 
was justified, unjustified refusal of 
light service would not warrant re¬ 
covery by plaintiff making no sepa¬ 
rate tender nor demand therefor 
apart from water service.—^Antisdel 
V. Macatawa Resort Co., 220 N.W. 
768, 243 Mich. 444. 

Sufficient notice of demand 
Request for restoration of electric 
service at power company’s collec¬ 
tion office, where person in charge 
said she would see that lights were 
turned on, was sufficient notice to 
company of demand therefor.— 
Leonard v. Broad River Power Co., 
177 S.E. 152, 174 S.C. 199. 

12. N.T.—Gould V. Edison Electric 
Ilium. Co., 60 N.T.S. 659, 29 Misc. 
241. . 

13. N.Y.—Silver’s Lunch Stores v. 
United Electric Light & Power Co., 
255 N.Y.S. 515, 142 Misc. 744, modi¬ 
fied on other grounds 261 N.Y.S. 
714, 146 Misc. 564. 

14. Pa.—Kiely v. Public Service 
Commission, 189 A. 799, 125 Pa. 
Super. 249. 

15. D.C.—Lewis v. Potomac Elec¬ 
tric Power Co., 64 P.2d 701, 62 
App.D.C. 63, followed in Moebs v. 
Potomac Electric Power Co., 64 F. 
2d 702, 62 App.D.C. 64. 

Pa.—Shubert v. Public Service Com¬ 
mission, 77 Pa.Super. 167. 

16. Ala.—Birmingham R., etc., Co. v. 

Littleton, 77 So. 565, 201 Ala. 

141. 

17. Ark.—Mississippi Valley Power 
Co, V. Board of Improvement of 
Waterworks Dist. No. 1 of Van 
Buren, 46 S.W.2d 32, 185 Ark. 
76. 
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Payntent of charges. Payment of proper charg*- 
es for service previously supplied is a reasonable 
condition of the right to receive further service, 
and for nonpayment of such charges the service 
may be discontinued.^® Service cannot be cut off 


to enforce payment of: An incorrect, erroneous 
or unjust bill;^® a bill which the company has per¬ 
mitted to become stalea claim which is dis¬ 
puted by the consumer in good faith and on appar¬ 
ently reasonable grounds,*22 a claim for service 
rendered at some other place,2® or at the same 
place for another occupant ;24 or a collateral lia- 


18. W.Va.—Chambers v. Spruce 
Lighting Co., 95 S.R 192, SI W.Va. 
714. 

19. Ala.—^Mobile Electric Co. v. Nel¬ 
son, 96 So. 713, 209 Ala. 554. 

Conn.—Steele v. Clinton Electric 
Light & Power Co., 193 A. 613, 123 
Conn. 180, 112 A.L.R. 232. 

Ill.—Barry v. Commonwealth Edison 
Co., 29 N.B.2d 1014. 374 Ill. 473. 
reversing 24 N.E.2d 220, 302 Ill. 
App. 558. 

Ky.—^Kentucky Utilities Co. v. War¬ 
ren Ellison Caf4, 21 S.W.2d 976, 
231 Ky. 558. 

La.—Jones v. Southwestern Gas & 
Electric Co., App., 171 So. 163. 
Mich.—Ten Broek v. Miller, 216 N.W. 
385, 386. 240 Mich. 667. 55 A.L.R. 
768, quoting Corpns Jnrlg. 

Miss.—Central Louisiana Power Co. 
V. Thomas. 110 So. 673. 145 Miss. 
352, suggestion of error overruled 
111 So. 142, 145 Miss. 352. 

N.Y.—Becker v. Brooklyn Edison 
Co., 200 N.Y.S. 319, 121 Misc. 96— 
Satra v. Brookl 3 rn Edison Co., 285 
N.Y.S. 794. 

Wash.—^Home Owners' Loan Corpora¬ 
tion V. City of Tacoma, 102 P.2d 
832. 

Wis.—Madregano v. Wisconsin Gas 
& Electric Co., 195 N.W. 861, 181 
Wis. 611. 

20 C.J. p 333 note 90. 

BiU admitted to he Just 
S.C.—Hicks V. Carolina Power & 
Light Co., 179 S.E. 322, 175 S.C. 
350. 

Recent and Jnst hills 
S.C.—^Arnold v. Carolina Power & 
Light Co., 167 S.B. 234, 168 S.C. 163 
—Barrett v. Broad River Power 
Co., 143 S.E. 650, 146 S.C. 85. 

Beht exceeding amoTint of deposit 
Tex.—Bantuelle v. Southwestern Gas 
& Electric Co., Civ.App., 143 S.W.2d 
994. 

Tender for future service 

Subscriber's tender of certain 
amount for future service did not 
bind power company to furnish him 
with electrical energy, where sub¬ 
scriber was in arrears.—^Bailey v. In¬ 
terstate Power Co., 228 N.W. 644, 209 
Iowa 631. 

Application of deposit or Interest 
thereon 

(1) The company is not required to 
apply the deposit in payment of a 
bill due and still continue to give 
service. 


Ala.—^Arnold v. Alabama Power Co., 
90 So. 909, 206 Ala. 506. 

Miss.—Doherty v. Mississippi Power 
Co., 173 So. 287, 178 Miss. 204— 
Cospelich v. Mississippi Power Co., 
144 So. 38, 164 Miss. 88. 

(2) Where the company applies the 
deposit, it may refuse further service 
until the deposit is restored or the 
bill is paid otherwise than by ap¬ 
plication of the deposit.—^Hicks v. 
Carolina Power and Light Co., 179 S. 
E. 322, 175 S.C. 350. 

(3) A different rule obtains as to 
accumulated interest on a deposit; 
it is wrongful for the company ‘ to 
refuse to apply such interest, ex¬ 
ceeding the amount of a bill, in pay¬ 
ment of the bill and then discontinue 
service.—Doherty v. Mississippi Pow¬ 
er Co., 173 So. 287, 178 Miss. 204. 

20. Ky.—^Kentucky Utilities Co. v. 
Warren Ellison Cafd, 21 S.W.2d 
976, 231 Ky. 558. 

Beglect of constuner 
Where consumer had reasonable 
opportunity to adjust differences 
with company, after several exces¬ 
sive bills for electric current had 
been presented, but failed to do so, 
he cannot complain because com¬ 
pany cut off his supply of electricity. 
—Nelson v. Mobile Electric Co., 104 
So. 407, 213 Ala. 166. 

21. S.C.—^De Pass v. Broad River 
Power Co., 176 S.E. 325, 173 S.C. 
387, 95 A.L.R. 545. 

22. U.S.—Carpenter Steel Co. v. 
Metropolitan-Edison Co.,- D.C.Pa., 
270 P. 255. 

Conn.—Steele v. Clinton Electric 
Light & Power Co,, 193 A. 613, 123 
Conn. 180, 112 A.L.R. 232. 

Ill.—Barry v. Commonwealth Edison 
Co., 29 N.E.2d 1014, 374 Ill. 473, 
reversing 24 N.B.2d 220, 302 Ill. 
App. 558. 

Mich.—^Ten Broek v. Miller, 216 N. 
W. 385, 386, 240 Mich. 667, 55 A. 
L.R. 768, quoting Cozpas Jtixis. 
N.M.—^Miller v. Roswell Gas, etc., 
Co., 166 P. 1177, 22 N.M. 594. 

S.C.—^Arnold v. Carolina Power & 
Light Co., 167 S.E. 234, 168 S.C. 
163. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, Sup., 70 S.W.2d 413, 
affirming. Civ. App., 45 S.W.2d 
671. 

A different view has been taken 
to the effect that service may prop¬ 
erly be discontinued if the hill ren¬ 
dered is just and correct and the 
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consumer refuses to pay it, even 
though he believes in good faith, 
although mistakenly, that the bill is 
erroneous, unjust, or exorbitant.— 
Kentucky Utilities Co. v. Warren El¬ 
lison Caf4, 21 S.W.2d 976, 231 Ky. 
558. 

Concession that certain amoiULt is 
dne 

The rule that a company which 
discontinues furnishing electric cur¬ 
rent because of a customer’s failure 
to pay therefor, when his liability or 
the accuracy of the amount claimed 
is a matter of Just dispute between* 
the parties, acts at its peril, is sub¬ 
ject to the qualification that when 
the customer concedes a certain 
amount to be due he must pay or 
tender such amount, and failing to do* 
so cannot complain that defendant's 
discontinuance of service was wrong¬ 
ful.—^Mobile Electric Co. v. Nelson, 
96 So. 713, 909 Ala. 554. 

23. Me.—Merrill v. Livermore Palls 
Light & Power Co., 105 A. 120, 117 
Me. 523. 

Mich.—Ten Broek v. Miller, 216 N. 
W. 385, 386, 240 Mich. 667, 65 A. 
L.R. 768, quoting Corpus Juris. 
N.M.—^Miller v. Roswell Gas, etc., 
Co., 166 P. 1177, 22 N.M. 594. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, Sup., 70 S.W.2d 413, 
affirming, Civ.App., 45 S.W.2d 671. 
Contra S.C.—De Pass v. Broad River 
Power Co., 176 S.E. 326, 173 S.C. 
387, 95 A.L.R. 545. 

It is otherwise nader some stat¬ 
utes and the construction thereof-— 
Clark V. Utica Gas & Electric Co., 
231 N.Y.S. 308, 224 App.Div. 448. 

2^ N.Y.—^Becker v. Brooklyn Edison 
Co., 200 N.Y.S. 319, 121 Misc. 96. 
tTupaid liability of former owner for 
Installation of service 
Wis.—^Willow River Power Co. v. 
Railroad Commission of Wisconsin, 
220 N.W. 173, 197 Wis. l. 

Occnpancy by receive 
Por the purpose of applying the 
rule, a foreclosure receiver and a 
creditors* receiver are deemed dif¬ 
ferent occupants, even though the 
same individual is receiver in both 
cases.—Kane v. Roxy Theatres Cor¬ 
poration. C.C.A.N.Y., 63 F.2d 754, 
certiorari denied New York Edison 
Co. V. Kosch. 53 S.Ct. 695, 289 U.S. ' 
751. 77 L.Bd. 1496. 

Utility operated by municipality 
(1) The rule has been applied 
where the public utility was oper¬ 
ated by a municipality;—Carnaggio 
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bility not connected with the particular service.25 

Cut-off notice. The company should not cut off 
service withput notice.^® A five-day written no¬ 
tice is necessary when required by a statute^? or 
a rule or regulation of the company. 2 8 A regula¬ 
tion of the company imposing this condition is 
binding on it and its customers and a statute 
is applicable notwithstanding criminal or fraudulent | 


§ 26 

conduct on the part of the consumer.^O 

§ 26. Contracts 

Except as varied by pertinent public reguiatlons, the 
rules controiling contracts generaily govern contracts to 
furnish electricity. 

Provided it is validol and completed,32 and is not 
void for lack of certainty,33 consideration,34 or 
I mutuality,® 5 a contract to supply electrical current 
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Bros. V. City of Greenwood, 108 So. 
141.'142 Miss. 885. 

(2) A different conclusion, however, 
has been reached under statutes and 
ordinances giving the remedy of 
shut-off of servi.ce against the prem¬ 
ises served, as well as against the 
occupant or tenant.—^McCormacks, 
Inc., V. City of Tacoma, 15 P.2d 688. 
170 Wash. 103. 

25. Mich.—Antlsdel v. Macatawa 

Resort Co., 220 N.W. 768, 243 

Mich. 444—Ten Broek v.. Miller, 216 
N.W. 385, 386, 240 Mich. 667, 55 A. 
L.R. 768, Quoting Ck>rpus Juris. 

Pa.—Pennsylvania Chautauqua v. 
Public Service Commission of 
Pennsylvania, 160 A. 225, 227, 105 
Pa.Super. 160, quoting Corpns Ju¬ 
ris. 

S.C.—Barrett v. Broad River Power 
Co.. 143 S.E. 6^0. 146 S.O. 85. 

Tex.—Texas Central Power Co. v. 

Perez, Civ.App., 291 S.W. 622. 

20 C.J. p 334 note 98. 

26. Ala.—^Alabama Power Co. v. 
Henson, 191 So. 379, 238 Ala. 348. 

27. N.T.—Fisher v. Long Island 
Lighting Co., 19 N.E.2d 682, 280 N. 
T. 63, reversing 4 N.T.S.2d 929, 254 
App.Div. 866. 

28. Miss.—Mississippi Power Co. v. 
Byrd, 133 So. 193, 160 Miss. 71. 

29. Miss.—Mississippi Power Co. v, 
Byrd, supra. 

30. N.T.—Fisher v. Long Island 
Lighting Co., 19 N.E.2d 682, 280 
N.Y. 63, reversing 4 N.T.S.2d 929, 
254 App.Div. 866. 

31. Ill.—East St. Louis Light & 
Power Co. v. Swift & Co., 258 Ill. 
App. 327. 

Iowa.—Miller v. Incorporated Town 
of Milford, 276 N.W. 826, 224 Iowa 
753, 114 A.L.R. 1423—Carroll v. 
City of Cedar Palls, 261 N.W. 652, 
221 Iowa 277—Meader v. Incorpo¬ 
rated Town of Sibley, 198 N.W. 72, 
197 Iowa 945. 

Me.—Oakland Electric Co. v. Union 
Gas, etc., Co., 78 A. 288, 107 Me. 
279. 

Mass.—Howard v. City of Chicopee, 
12 N.B.2d 106, 299 Mass. 115. 
Particular provision in contract 
Regulation In electric service con¬ 
tract requiring customer to safe¬ 
guard electric company's property on 
Customer's premises was fair a'nd 
reasonable.—Eff-Ess, Inc., v. New 


York Edison Co., 258 N.Y.S. 699, 144 
Misc. 724, reversed on other grounds 
261 N.Y.S. 126, 237 App.Div. 315. 
Contract between landlord ten- 
.ant 

(1) Contract of building company 
for sale to tenants of light and 
power furnished by utility has been 
held valid.—Jonas v. Swetland Co., 
162 N.E. 755, 29 Ohio App. 4. af¬ 
firmed 162 N.E. 45, 119 Ohio St. 12. 

(2) Under some statutes, however, 
such a contract has been held in¬ 
valid.—Owners & Tenants Electric 
Co. V. Tractenberg, 286 N.Y.S. 570. 
158 Misc. 677—8284 Corporation v. 
Garey, 242 N.Y.S. 413, 137 Misc. 
197. 

Estoppel to question validity 

(1) Although a village may have 
acted irregularly in entering into a 
contract with a power company, yet 
where subsequently a statute gave 
the village power to operate under 
such a contract, and, after the pas¬ 
sage of the statute, both parties rati¬ 
fied and acted under the contract, and 
to cut off service from the village 
would work irreparable Injury to its 
inhabitants, and endanger life, prop¬ 
erty, and health, the company is es¬ 
topped to assert the invalidity of the 
contract.—^Village of Davenport v. 
Meyer Hydro Electric Power Co., 193 
N.W. 719, 110 Neb. 367. 

(2) Where a power company ac¬ 
companied its bid for a ten-year 
street lighting contract with an of¬ 
fer, if this street lighting bid were 
accepted, to put into effect during 
the period of the street lighting con¬ 
tract certain reduced rates for com¬ 
mercial light and power, it was es¬ 
topped, after its contract was accept¬ 
ed and it had had the benefits there¬ 
of for five of the ten years, to urge 
that the proposal to reduce com¬ 
mercial rates was an unlawful In¬ 
ducement to the council to enter into 
the street lighting contract, and 
therefore rendered the street light¬ 
ing contract void, as this would be 
allowing the company to set up its 
own wrong to defeat the executory 
portion of its contract.—City of 
Saginaw v. Consumers’ 'Power Co., 
182 N.W. 146, 213 Mich. 460. 

32. U.S.—Florida Power & Light 
Co. V. Atlantic, Gulf & Pacific Co., 
C.C.A.Fla., 38 P.2d 948. 

Ark.—Stevens v. Arkansas Power & 
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Light Co., 124 S.W.2d 972, 197 

Ark. 798. 

Eack of approval by general mana¬ 
ger 

Where prospective purchaser of 
electricity signed contract contain¬ 
ing clause making it subject to final 
approval of general manager who 
did not approve contract, no contract 
existed, since the minds of the con¬ 
tracting parties had never met.— 
Lammers v. Arkansas Power & Light 
Co., 116 S.W.2d 361, 196 Ark. 108. 

33. U.S.—City of Owatonna v. Inter¬ 
state Power Co., D.C.Minn., 18 F. 

Supp. 6. 

Miss.—^Meridian Light & Ry. 

Co. V. Steele, 83 So. 414, 121 Miss. 

114. 

Sufflolent consideration 

(1) The consideration may con¬ 
sist of another contract.—City of 
Saginaw v. Consumers* Power Co., 
182 N.W. 146, 213 Mich. 460. 

(2) The grant of a franchise was 
sufficient consideration for an op¬ 
tion therein giving the city free use 
of certain electrical power for mu¬ 
nicipal purposes and the right to 
purchase any additional amount re¬ 
quired.—Colorado Springs v. Pike's 
Peak Hydro-Electric Co., 140 P. 921, 
57 Colo. 169. 

(3) Where plaintiff, believing that 
two public service corporations, one 
furnishing electricity and the other 
water, were in fact only one corpora¬ 
tion, entered into a contract with 
their common general manager, 
plaintiff agreeing to pay expenses 
incurred by the water company in 
extending its operations to his prop¬ 
erty, and defendant electric com¬ 
pany agreeing to extend its electric 
facilities to his property, the ad¬ 
vancement made by plaintiff for the 
purpose of putting in the water lines 
was a sufficient consideration to ex¬ 
tend the electric service to plaintiff's 
property, even if he had known that 
the two companies were separate en¬ 
tities.—^Wichita Palls Electric Co. v. 
Huey, Tex.Civ.App., 246 S.W. 692. 

36. U.S.—City of Owatonna v- Inter¬ 
state Power Co., D.C.Minn., 18 F. 

Supp. 6. 

Validity as to Inliabitaats, bnt not 
city 

Although a contract for commer¬ 
cial electricity between an electric 
company and a city and its in- 
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or power is not only binding,36 but may and must 
be performed according to its terms,37 and the 
proper construction thereof,3S unless there is a suf¬ 
ficient excuse for nonperformance;3® and where 
one party fails to perform, without adequate ex¬ 
cuse, he or it is liable in damages.^® Contracts for 
electric supply may be implied.^^ WTiere one of 
the parties is a municipality, the contract may con¬ 
sist of an ordinance granting a franchise and an 
acceptance thereof^2 or it may consist of an offer 
to the municipality and the latter’s acceptance 

thereof.43 

A contract providing how the current supplied 
shall be measured and the charges fixed excludes 


the use of other methods,except where the meth¬ 
od provided is an impossible one;^5 but a contract 
to pay for the amount of current used as measured 
by a meter means as measured by an adequate and 
accurate meter.^6 

Public regulations. Where one of the parties to 
a contract for furnishing electricity is a public util¬ 
ity, the contract is subject to regulation by the 
state^7 or approval by a public service commis¬ 
sion and where one of the contracting parties is 
a municipal corporation the contract is subject to 
applicable charter or statutory limitations but 
a particular statutory limitation may be inapplica¬ 
ble to the contract in question and the fact that 


habitants was not specifically en¬ 
forceable as respects the city, be¬ 
cause of lack of mutuality of obliga¬ 
tion, yet it was valid so far as it re¬ 
lated to the inhabitants.—City of 
Saginaw v. Consumers’ Power Co., 
182 N.W. 146, 213 Mich. 460. 

36b IT.S.—Carpenter Steel Co. v. 
Metropolitan-Edison Co., D.C.Pa., 
270 P, 265. 

Siglit to rely on. contract 
A public utility engaged in the 
sale of electricity has a right to act 
affirmatively on its contract made 
with a consumer within the limita¬ 
tions fixed by law, and to rely there¬ 
on, in the absence of actual notice 
otherwise, as showing the manner in 
which its service is to be rendered 
to the consumer at the particular 
premises designated in the contract. 
—Oklahoma Gas & Electric Co. v. 
Grain Exchange Bldg. Co., 268 P. 248, 
131 Okl. 205. 

37. Cal.—Merced Irr. Dlst. v. San 
Joaquin Light & Power Corpora¬ 
tion, 281 P. 415, 101 CaLApp. 153. 
Tex,—Telluride Power Co. of Texas 

V. City of Teague, Clv.App., 240 S. 

W. 950. 

Vt.—^Valcour v. Village of Morris- 
ville, 158 A. 83, 104 Vt. 119. 

20 G.J. p 334 note 99 [b]. 

3& Ala.—^Alabama Power Co. v. 

Capps, 147 So. 156, 226 Ala. 362. 
Iowa.—^Header v. Incorporated Town 
of Sibley, 198 N.W. 72, 197 Iowa 
945. 

Tex.—Central Power & Light Co. v. 
Purvis, Civ.App., 67 S.W.2d 1086, 
error refused—Scanlan v. Houston 
Lighting & Power Co., Civ.App., 
62 S.W.2d 537, error refused. 

20 C.J. p 334 note 99 [b3-[d], [g]. 
Contract drawn, by electric company 
Doubt respecting construction of 
contract drawn by electric company 
must be construed favorably to con¬ 
sumer.—Meyer v. Southwestern Gas 
Electric Co., 133 So. 604, 16 La. 
App. 472. 

j&moTuit to be supplied 

Cl) The amount of power or light 


to be supplied under a contract, by 
an electric light or power company, 
operating under a quasi-public char¬ 
ter, must be determined according 
to the general principles of con¬ 
tract, which as a rule are absolute.— 
Piedmont Power & Light Co. v. L. 
Banks Holt Mfg. Co., Ill S.E. 623, 
183 N.C. 327. 

(2) Under contract to furnish con¬ 
sumer all electricity “required,” not¬ 
withstanding provision for minimum 
monthly charge, whether energy was 
used or not, for each horse power of 
“connected load,” consumer was not 
bound to pay after disconnecting 
load and notifying electric company 
thereof; but the consumer was not 
relieved of liability by sale of plant, 
on theory that its requirement for 
electricity had ceased, where it 
failed to notify electric company that 
load was disconnected.—^Wlllapa 
Electric Co. v. S. L. Dennis Const. 
Co., 12 P.2d 609, 168 Wash. 416. 

(3) Contract to purchase such 
amount of electrical energy as power 
company might “desire” to secure 
from railroad was not to mean all 
that power company might need or 
use.—^Wilson v. Towers, C.C.A.Md., 
55 F.2d 199. 

(4) Other cases see 20 C.J. p 334 
note 99 [b] (4), (5), (10). (11). 

39- U.S.—Swift & Co. V. Columbia 
Ry., Gas & Electric Co., C.C.A.S.C., 
17 P.2d 46, 91 A.L.R. 983. 

Ark.—Coal District Power Co. v. 
Katy Coal Co., 217 S.W. 449, 141 
Ark. 337. 

Cal.—San Joaquin Light & Power 
Corporation v. Costaloupes, 274 P. 
84, 96 CaLApp. 322. 

Mo.—Souther Iron Co. v, Laclede 
Power Co., 109 Mo.App. 353. 

40- Vt.—^Valcour v. Village of Mor- 
risville, 158 A 83, 104 Vt. 119. 

41. N.T.—^Independent Electric 

Lighting Corporation v. M. Brod¬ 
sky & Co., 194 N.Y.S. 1, 118 Misc. 
561. 


W.Va.—^Appalachian Electric Power 
Co. V. City of Huntington, 177 S. 
E. 431, 116 W.Va.' 588. 

20 C.J. p 336 note 18. 

43. Ark.—Arkansas-Missouri Power 

er Co. V. Brown, 4 S.W.2d 15, 176 
Ark. 774, 58 AL.R. 534. - 

Neb.—Village of Davenport v. Mey¬ 
er Hydro Electric Power Co., 193 
N.W. 719, 110 Neb. 367. 

4b3. Mich.—City of Saginaw v. Con¬ 
sumers’ Power Co., 182 N.W. 146, 
213 Mich. 460. 

44. Ala.—Cassels v. Alabama City, 
etc., R. Co., 73 So. 494. 198 Ala 
250. 

20 C.J. p 336 note 15. 

45. Mo.—Souther Iron Co. v. La¬ 
clede Power Co., 84 S.W. 450, 109* 
Mo.App. 353. 

20 C.J. p 336 note 16. 

43, N.T.—^New York, etc., Electric 
Light, etc., Co. v. Long Island 
Mach., etc., Constr. Co., 108 N.Y.S. 
176, 123 App.Div. 652. 

20 C.J. p 336 note 17. 

47. U.S.—^Market St. Ry. Co. v. Pa¬ 
cific Gas & Electric Co., D.C.Cal., 

6 F.2d 633, motion dismissed 46 
S.Ct. 487, 291 U.S. 691, 70 L.Ed. 
1154. 

48. Cal.—^Water Users & Taxpay¬ 
ers’ Ass’n of Merced v. Railroad 
Commission of California, 205 P. 
682, 188 Cal. 437. 

Pa.—City of New Castle v. Public 
Service Commission, 88 Pa. Super. 
314. 

Tenn.—^Holston River Electric Co. 
V. Hydro Electric Corporation, 66 
S.W.2d 217, 17 Tenn.App. 122. 

49. Cal.—^Los Angeles Gas & Elec¬ 
tric Corporation v. City of Los An¬ 
geles, 205 P. 125, 188 Cal. 307— 
Miller v. City of Los Angeles, 197 
P. 342, 185 CaL 440. 

50. Mass.—Howard v. City of Chic¬ 
opee. 12 N.E.2d 106, 299 Mass. 115. 

Mich.—City of Saginaw* v. Consum¬ 
ers’ Power Co., 182 N.W. 146, 213 
Mich. 460. 
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a contract for the sale of an engine and accessories 
for generating electricity reserves title in the seller 
until the purchase price is paid does not subject the 
seller to control and regulation by a public utilities 
commission.51 Previous contracts or parts there¬ 
of are superseded by subsequent inconsistent reg¬ 
ulations,^2 except where such regulation is con¬ 
strued to be not retroactive.53 

Assignment. As shown in Assignments § 24 a 
note 5, a contract to furnish electricity is assign¬ 
able. While a mere assignment of physical prop¬ 
erty does not carry with it a contract of the as¬ 
signor to purchase electrical energy,54 a purchas¬ 
er of property will be held to have assumed, and 
become bound by the terms of, the contract of the 
vendor to purchase electricity where, both before 
and after the transfer of title to the property, the 
purchaser operated the property and continued to 
receive and pay for electrical current and energy 
under the contract.55 

Renewal, termination, or modification. A renew¬ 
al of a contract to furnish electric current or pow¬ 
er on the expiration of the term thereof,55 or a ter¬ 
mination of the contract before the expiration of 
the term,57 may be effected in accordance with pro¬ 
visions of the contract relating thereto; but one 
party is not bound to renew unless the desire of the 
other party to do so is communicated on or before 
the last day of the original term;58 the facts in 
particular cases may not show a termination®2 or 
extension and, where the contract is not ter¬ 


§ 26 

minated, both parties are bound for the full term 
specified in the contract.®^ While an electric com¬ 
pany may waive written notice by the consumer 
to discontinue service, so as to release the cus¬ 
tomer from liability for future service,®^ it may 
not, by waiver of notice, extend the contract so 
as to bind the consumer for another definite term.5^ 

In a particular. case, a contract may be held to 
have been annulled and canceled by a new con- 
tract,54 while in another case it may be held to 
have been modified, rather than terminated.5® A 
resolution of a village council, relating to the sub¬ 
ject matter of a prior contract between the village 
and an electric company for public lighting and 
which is asserted to modify or amend such con¬ 
tract, must, where it was drawn by the electric 
company, be construed against the company in mat¬ 
ters of reasonable doubt.®® 

Operation and effect. While electricity may be 
the subject of a sale,®7 a contract to supply electric 
energy to be generated in the future is an agree¬ 
ment for sale, rather than a sale in praesenti, and 
creates no interest in real or personal property.®® 
A written agreement which so provides supersedes 
all prior oral agreements.®® A stockholder in a 
nonprofit corporation furnishing electricity to mem¬ 
bers may, by entering into an agreement contra¬ 
dictory thereto, waive by-laws providing for reim¬ 
bursement to members for construction of private 
transmission lines.7® 

Rights of third persons. Notwithstanding the ex- 


51. Utah.—^Barnes v. Lehi City, 279 
P. 878, 74 Utah 321. 

50. Mo.—Railway Exchange Bldg. 
V. Light & Development Co., 107 
S.W.2d 59, 341 Mo. 334. 

20 C.J. p 335 note 3. 

53. N.J.—^Public Service Electric 
Co. V. Plainfield, 96 A. 1013, 88 N. 
J.Law 603. 

20 C.J. p 335 note 4. 

54. U.S.—City of Owatonna v. In¬ 
terstate Power Co., D.C.Minn., 18 
P.Supp. 6. 

55. Pla.—^Manatee County Growers’ 
Ass’n V. Florida Power & Light 
Co., 152 So. 181, 113 Fla. 449. 

5& Mont.—Helena Light & Ry. Co. 
V. Northern Pac. Ry. Co., i86 P. 
702, 67 Mont. 93. 

57. Kan.—^Jackman v. Kansas Elec¬ 
tric Power Co., 251 P. 431, 122 
Kan. 19—Kansas Electric Utilities 
Co. V. Bowersock, 202 P. 92, 109 
Kan. 718. 

Notice of texmlnatloii held sufficient 
Iow€u—^Hess V. Iowa Light, Heat & 


Power Co., 221 N.W. 194, 207 Iowa 
820. 

20 C.J. p 336 note 20. 

58. N.J.—Monmouth County Elec¬ 
tric Co. V. Consolidated Gas Co., 
83 A. 900, 83 N.J.Law 531. 

59. U.S.—Consolidated Gas Electric 
Light & Power Co. of Baltimore 
V. United Railways & Electric Co. 
of Baltimore, ac.AMd., 76 P.2d 
535. 

Ky.—Southeastern Land Co. v. 
Louisville Gas & Electric Co., 90 
S.W.2d 1, 262 Ky. 215. 

60. Ark.—Mississippi Valley Power 
Co. V. Board of Improvement of 
Waterworks Dist. No. 1 of Van 
Buren, 46 S.W,2d 32, 185 Ark. 76. 

N.T.—^Northern Westchester Light 
Co. v. Ossining, 165 N.T.S. 247, 
179 App.Div. 135, appeal dismissed 
227 N.T.S. 27. 

61. Mich,—;City of Saginaw v. Con¬ 
sumers' Power Co., 182 N.W. 146, 
213 Mich. 460. 

68. Mo,—Springfield Gas & Electric 
Co. V. Southern Surety Co. of Ok¬ 
lahoma, 250 S.W. 78. 297 Mo. 268. 

63. Ark.—^Mississippi Valley Pow¬ 
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er Co. V. Board of Improvement of 
Waterworks Dist. No. 1 of Van 
Buren, 46 S.W.2d 32, 185 Ark. 76. 

.64. N.C.—Southern Public Utilities 
Co. V. Bessemer City, 92 S'.E. 331, 
173 N.C. 482. 

6& N.Y.—Ithaca Trust Co. v. Itha¬ 
ca Traction Corp., 162 N.E. 93, 248 
N.T. 322, modifying 224 N.T.S. 
825,. 221 App.Div. 818. 

6& N.T.—^Northern Westchester 
.Lighting Co. V. President, etc., of 
Village of Ossining, 219 N.T.S*. 
637, 219 App.Div. 531. 

67. Mass.—G. E. Lothrop Theatres 
Co. V. Edison Electric Illuminating 
Co. of Boston, 196 N.E. 305, 290- 
Mass. 189. 

68. U.S.—Market St. Ry. Co. v. Pa¬ 
cific Gas & Electric Co., D.C.Cal., 
6 F.2d 633, motion dismissed 4:6* 
S.Ct. 487, 291 U.S. 691, 70 L.Ed. 
1154. 

69. Ark.—Stevens v Arkansas Pow¬ 
er & Light Co., 124 S.W.2d 972,. 

. 197 Ark. 798. 

TO. Wash.—^Ford v. Peninsula Light 
Co., 4 P.2d 504, 164 Wash. 599.- 
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istence of a contract of a public utility to supply a 
city with electric current for the operation of its 
waterworks and street lighting system, another 
company which is not engaged in generating and 
selling electric current, but manufactures and in¬ 
stalls plants for that purpose, has a right to enter 
into a contract with the city for the erection of an 
electric power plant and distribution system^^ and 
to solicit individual consumers to become customers 
of the municipal plant wh«n their contracts with 
the utility are lawfully terminated.^^ Users of 
electricity are without right to the continued ex¬ 
istence unchanged of a contract between two power 
corporations for the sale of power by one to the 

otherJ3 

§ 27. Discrimination 

A municipality or electric company serving the public 
with electricity must do so without discrimination be¬ 
tween patrons similarly situated. 

An electric company which is a public utility is 
obliged to treat and serve alike, with impartiality 
and uniformity, and without discrimination, all 
members of the public it professes to served-* who 
are similarly situated^S and who comply with prop¬ 


er conditions precedent to the furnishing of serv- 
ice.76 While a franchise expressly declaring this 
duty will be accorded effect,'^'^ as will also a stat¬ 
ute stating the duty in respect of rates and charg¬ 
es, see infra § 35, nevertheless the duty exists in¬ 
dependently of statute,78 a contract with a munici¬ 
pality in the shape of a franchise,or a contract 
with an individual.^® The same rule applies to a 
city which undertakes to furnish current to the 
public.81 

Even though, as stated above in § 25, a public 
service electric company generally cannot be com¬ 
pelled to supply a competitor’ with the material 
necessary to enable the latter to discharge its duty 
to the public, yet where it has elected to exercise 
its charter power to sell current and power to oth¬ 
er public utility companies, including competitors, 
for the purpose of resale and has dedicated its 
property to this particular class of public use, it 
may not discriminate in service between members 
of this class.S^ 

Those supplying electricity to the public are lia¬ 
ble in damages to any person injured as the direct 
and proximate result of unlawful discrimination,83 
but not to a person who is not injured thereby.84 


71. U.S.—^Fairbanks, Morse & Co. 
V. Texas Power & Light Co., C.C. 
A-Tex., 32 P.2d 693. followed in 
Fairbanks, Morse & Co. v. Texas 
Electric Service Co., 32 F.2d 696, 
certiorari denied Texas Electric 
Service Co. v. Fairbanks, Morse & 
Co., 50 S.Ct. 29, 280 U.S. 673, 74 
L.Ed. 625, and certiorari denied 
Texas Power & Light Co. v. Fair¬ 
banks, Morse & Co., 50 S.Ct. 29, 
280 U.S. 573, 74 L.Ed. 625. 

72. U.S.—^Fairbanks, Morse & Co. 
V. Texas Power & Light Co., C.C. 
A.Tex., 32 F.2d 693, followed in 
Fairbanks, Morse & Co. v. Texas 
Electric Service Co., 32 F.2d 696, 
certiorari denied Texas Electric 
Service Co. v. Fairbanks, Morse & 
Co., 50 S.Ct. 29, 280 U.S. 573, 74 
L.Ed. 625, and certiorari denied 
Texas Power & Light Co. y. Fair¬ 
banks, Morse & Co., 50 S.Ot. 29, 
280 U.S. 573, 74 L.Ed. 625. 

73L N.T.—^Witbeck v. Niagara, 
Lockport & Ontario Power Co., 218 
N.Y.S. 339, 218 App.Div. 377, af- 
fimaed 161 N.E. 192, 247 N.T.S. 
586. 

74. U.S.—North Carolina Public 
Service Co. v. Southern Power Co., 
C.CA..N.C., 282 F. 837, certiorari 
granted Southern Power Co. v. 
North Carolina Public Service Co., 
43 S.Ct. 94, 260 U.S. 716, 67 L.Ed. 
478, and certiorari dismissed 
Southern Power Co. v. North Car¬ 
olina Public Service Co., 44 S.Ct. 
164, 263 U.S. 508, 68 L.Ed. 413. 


Ala.—^Alabama Power Co. v. Henson, 
191 So. 379, 238 Ala. 348. 

Ga.—Georgia Public Service Com¬ 
mission V, Georgia Power Co., 186 
S.E. 839, 182 Ga. 706. 

Ky.—Smith v. Kentucky Utilities 
Co., 24 S.W.2d 928, 233 Ky. 68. 
Mich.—^Michigan Public Service Co. 
v. Maddy, 279 N.W. 874, 284 Mich. 
392. 

Miss.—Thomas v. Mississippi Power 
& Light Co., 152 So. 269, 170 Miss. 
811, followed in Mississippi Pow¬ 
er & Light Co. V. McCoglan Hotel, 
152 So. 271. 

Mo.—^May Department Stores Co. v. 
Union Electric Light & Power Co., 
107 S.W.2d 41, 341 Mo. 299. 

N.C.—Salisbury & S. By. Co. v. 

Southern Power Co., 101 S.E. 593, 
. 179 N.C. 18, 12 A.L.B. 304, rehear¬ 
ing dismissed 102 S.E. 625, 179 N. 
C. 330, 12 A.L.B. 304. 

Tex.—^Bland v. City of Hearne, Civ. 
App., 95 S.'W.2d 979—Raynolds 

Holding Co. v. Ei Paso Electric 
Co., Civ.App., 70 S.W.2d 624, af¬ 
firmed El Paso Electric Co. v. Ray¬ 
nolds Holding Co., 100 S.W.2d 97. 
128 Tex. 495, 108 A.L.R. 744. 

20 C.J. p 336 note 22. 

75. Iowa.—Bailey v. ' Interstate 

Power Co., 228 N.W. 644, 209 Iowa 
631. 

Ky.—Southeastern Land Co. v. Lou¬ 
isville Gas & Electric Co., 90 S.W. 
2d 1, 262 Ky. 215. 

Tex.—^Texas Power & Light Co. v. 
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Hilltop Baking Co., Civ.App.. 78 
S.W.2d 718, error dismissed. 

76. N.J.—^Walling v. Jersey Central 
Power & Light Co., 1 A.2d 29, 120 
NJ.Law 577. 

77. Ky.—^Barrlger v. Louisville Gas 
& Electric Co., 244 S.W. 690, 196 
Ky. 268, 31 A.L.R. 1408. 

78. Ala.—^Wiegand v. Alabama Pow¬ 
er Co., 127 So. 206, 220 Ala. 620. 

78. Ala.—^Birmingham R., etc., Co., 
V. Littleton, 77 So. 565, 201 Ala. 
141. 

eo. Ala.—^Birmingham R., etc., Co. 
V. Littleton, supra. 

81. Ala.—State v. Commander, 100 
So. 223, 211 Ala. 230. 

Tex.—^Bland v. City of Hearne, Civ. 
App., 95 S.W.2d 979, citing Cor¬ 
pus Juris. 

Vt.—^Valcour v. Village of Morris- 
ville, 2 A.2d 312, 110 Vt. 93. 

20 C.J. p 337 note 25. 

82. N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 101 S.E. 593, 
179 N.C. 18, 12 A.L.R. 304, rehear¬ 
ing dismissed 102 S.E. 625, 179 N. 
C. 330, 12 A.L.B. 304. 

83. U.S.—Homestead Co. v. Des 
Moines Electric Co., D.C.Iowa, 226 
F. 49, reversed on other grounds 
248 F. 439, 160 C.C.A. 449. 

84. U.S.—Homestead Co. v. Des 
Moines Electric Co., supra. 

Ohio.—State v. Union Gas, etc., Co., 
13 Ohio Cir.Ct., N.S., 12. 



ELECTBICITT 


29 C.J.S. 


§ 27 

istence of a contract of a public utility to supply a 
city with electric current for the operation of its 
waterworks and street lighting system, another 
company which is not engaged in generating and 
selling electric current, but manufactures and in¬ 
stalls plants for that purpose, has a right to enter 
into a contract with the city for the erection of an 
electric power plant and distribution system^^ and 
to solicit individual consumers to become customers 
of the municipal plant wlwn their contracts with 
the utility are lawfully terminated.'^^ Users of 
electricity are without right to the continued ex¬ 
istence unchanged of a contract between two power 
corporations for the sale of power by one to the 
other.*^® 

§ 27. Disciimination 

A municipality or electric company serving the public 
with electricity must do so without discrimination be¬ 
tween patrons similarly situated. 

An electric company which is a public utility is 
obliged to treat and serve alike, with impartiality 
and uniformity, and without discrimination, all 
members of the public it professes to serve^^ who 
are similarly situated^s and who comply with prop¬ 


er conditions precedent to the furnishing of serv- 
ice.76 While a franchise expressly declaring this 
duty will be accorded effect,as will also a stat¬ 
ute stating the duty in respect of rates and charg¬ 
es, see infra § 35, nevertheless the duty exists in¬ 
dependently of statute,78 a contract with a munici¬ 
pality in the shape of a franchise,"^® or a contract 
with an individual.*® The sanie rule applies to a 
city which undertakes to furnish current to the 
public.*^ 

Even though, as stated above in § 25, a public 
service electric company generally cannot be com¬ 
pelled to supply a competitor with the material 
necessary to enable the latter to discharge its duty 
to the public, yet where it has elected to exercise 
its charter power to sell current and power to oth¬ 
er public utility companies, including competitors, 
for the purpose of resale and has dedicated its 
property to this particular class of public use, it 
may not discriminate in service between members 
of this class.*^ 

Those supplying electricity to the public are lia¬ 
ble in damages to any person injured as the direct 
and proximate result of unlawful discrimination,83 
but not to a person who is not injured thereby.*^ 


71. XJ.S.—^Fairbanks, Morse & Co. 
V- Texas Power & Liyht Co., C.C. 
A.Tex., 32 F.2d 693, followed in 
Fairbanks, Morse & Co. v. Texas 
Electric Service Co., 32 F.2d 696, 
certiorari denied Texas Electric 
Service Co. v. B^irbanks, Morse & 
Co., 50 S.Ct. 29, 280 U.S. 573, 74 
L.Ed. 625. and certiorari denied 
Texas Power & Light Co. v. Fair¬ 
banks, Morse & Co., 50 S.Ct. 29. 
280 U.S. 573, 74 L.Ed. 625. 

73. U.S.—^Fairbanks, Morse & Co. 
V. Texas Power & Light Co., C.C. 
A.Tex.. 32 F.2d 693. followed In 
Fairbanks, Morse & Co. v. Texas 
Electric Service Go., 32 R2d 696, 
certiorari denied Texas Electric 
Service Co. v. Fairbanks, Morse & 
Co., 50 S.Ct 29. 280 U.S. 573, 74 
LbEd. 625, and certiorari denied 
Texas Power & Light Co. v. Fair-j 
banks, Morse & Co., 50 S.Ct 29, 
280 U.S. 573, 74 L.Ed. 625. 

731 N.T.—Witbeck v. Niagara. 
Lockport & Ontario Power Co., 218 
N.T.S. 339, 218 App.Div. 377, af-j 
firmed 161 N.B. 192, 247 N.T.S. 
586. 

74. U.S.—-North Carolina Public 
Service Co. v. Southern Power Co., 
C.C.A.N.C., 282 P. 837. certiorari 
granted Southern Power Co. v. 
North Carolina Public Service Co., 
43 S.Ct 94, 260 U.S. 716, 67 L.Ed. 
478, and certiorari aismissed 
Southern Power Co. v. North Car-* 
ollna Public Service Co., 44 S.Ct. 
164, 263 U.S. 508, 68 L.Ed. 413. 


Ala.—^Alabama Power Co. v. Henson, 
191 So. 379, 238 Ala. 348. 

Ga.—Georgia Public Service Com¬ 
mission V. Georgia Power Co., 186 
S.B. 839, 182 Ga. 706. 

Ky.—Smith v. Kentucky Utilities 
Co., 24 S.'W‘.2d 928, 233 Ky. 68. 

Mich.—^Michigan Public Service Co. 
V. Maddy, 279 N.W. 874, 284 Mich. 
392. 

Miss.—Thomas v. Mississippi Power 
& Light Co., 152 So. 269, 170 Miss. 
811, followed In Mississippi Pow¬ 
er & Light Co. V. McCoglan Hotel, 
152 So. 271. 

Mo.—^May Department Stores Co. v. 
Union Electric Light & Power Co., 
107 S.W.2d 41, 341 Mo. 299. 

N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 101 S.E. 693, 

. 179 N.C. 18, 12 A.L.R. 304, rehear¬ 
ing dismissed 102 S.E. 625, 179 N. 
C. 330, 12 A,L.R. 304. 

Tex.—^Bland v. City of Hearne, Civ. 
App., 95 S.W.2d 979—Raynolds 
Holding Co. v. El Paso Electric 
Co., Clv.App., 70 S.W.2d 624, af¬ 
firmed El Paso Electric Co. v. Ray¬ 
nolds Holding Co., 100 S.W.2d 97, 
128 Tex. 495, 108 A.L.R. 744. 

20 C.J. p 336 note 22. 

75. Iowa.—Bailey v. ■ Interstate 

Power Co., 228 N.W. 644, 209 Iowa 
631. 

Ky.—Southeastern Land Co. v. Lou¬ 
isville Gas & Electric Co., 90 S.W. 
2d 1, 262 Ky. 215. 

Tex.—Texas Power & Light Co. v. 
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Hilltop Baking Co., Civ.App., 78 
S.W.2d 718, error dismissed. 

76. N.J.—^Walling v. Jersey Central 
Power & Light Co., 1 A.2d 29, 120 
NJ.Law 677. 

77- Ky.—^Barrlger v. Louisville Gas 
& Electric Co., 244 S.W. 690, 196 
Ky. 268, 31 A.L.R. 1408. 

78. Ala.—^Wiegand v. Alabama Pow¬ 
er Co., 127 So. 206, 220 Ala. 620. 

76. Ala.—Birmingham R., etc., Co., 
V. Littleton, 77 So. 566, 201 Ala. 
141. 

80. Ala.—^Birmingham R., etc., Co. 
V. Littleton, supra. 

81. Ala.—State v. Commander, 100 
So. 223, 211 Ala. 230. 

Tex.—^Bland v. City of Heame, Civ. 
App., 95 S.W.2d 979, citing Cor¬ 
pus Juris. 

Vt.—^Valcour v. Village of Morris- 
vllle, 2 A.2d 312, 110 Vt. 93. 

20 C.J. p 337 note 25. 

82. N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 101 S.E. 593, 
179 N.C. 18, 12 A.L.R. 304, rehear¬ 
ing dismissed 102 S.E. 625, 179 N. 
C. 330, 12 A.L.R. 304. 

83. U.S.—Homestead Co. v. Des 
Moines Electric Co., D.C.Iowa, 226 
F. 49, reversed on other grounds 
248 F. 439, 160 C.C.A. 449. 

84. U.S.—^Homestead Co. v. Des 
Moines Electric Co., supra. 

Ohio.—State v. Union Gas, etc., Co., 
13 Ohio Cir.Ct., N.S.. 1^. 
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Of course, the facts in particular cases may,^5 
and those in other cases may not,S6 show discrim¬ 
ination. 

§ 28. Actions 

a. Jurisdiction; right and form of ac¬ 

tion 

b. Defenses and counterclaims 

c. Pleading 

d. Evidence 

e. Trial ' 

f. Recovery or relief 

a. Jurisdiction; Eight and Form of Action 

After performance of conditions precedent and the 
accrual of a cause of action, an appropriate iegal or 
equitable action may be brought for recovery or relief 
in respect of the furnishing of electricity to a consumer or 
payment therefor. The statutes,and decisions vary some¬ 
what as to the Jurisdiction of a pubiic service commis- 
Sion over the subject matter of such an action, and as to 
the necessity of a prior proceeding before, or order by, the 
commission as a condition precedent. 

Actions, suits, and proceedings involving the sup¬ 


§ 28 

ply of electricity to consumers which may be 
brought, in proper cases, include: An action at law 
for damages for a wrongful failure or refusal to 
supply current,for the exaction of unreasonable 
or otherwise illegal rates,^® for illegal discrimina¬ 
tion,8® or for breach of any valid contract,*9® an 
equitable action for specific performance of a con- 
tract^i or for an injunction against cutting off pow¬ 
er or current®^ which the utility is under contract 
to furnish, see the C.J.S. title Injunctions § 86, 
also 32 CJ. p 225 notes 48-53; and mandamus to 
compel the utility to supply any person who applies 
for service and complies with reasonable regula¬ 
tions, see the C.J.S. title Mandamus § 231, also 38 
C.J. p 817 note 4-p 818 note 12. The right to 
maintain a particular action is, of course, subject to 
the requirements that a cause of action exist,8 3 that 
the action be brought by a person or corporation 
entitled to enforce the cause of action,9^ that it be 
brought against a person or corporation that is 
liable, 9 5 and that the action be in an appropriate 


85. Ill.—Jefferson Bldg. Corporation 
V. Central Illinois Light Co., 183 
N.E. 19, 350 Ill. 237. 

Ky.—Barriger v. Louisville Gas & 
Electric Co.. 244 S.W. '690, 196 Ky. 
268, 31 A.L.R. 1408. 

20 C.J. p 337 note 30 [a]. 

86. N.J.—Sixty-Seven South Munn 
V. Board of Public Utility Com*rs 
of New Jersey, 147 A, 735, 106 N. 
J.Law 45, affirmed 152 A. 920, 107 
N.J.Law 386, certiorari denied 51 
S.Ct. 352, 283 U.S. 828, 75 L.Ed. 
1441. 

N.T.—People ex rel. New York Edi¬ 
son Co. V. Public Service Commis¬ 
sion for First List., 181 N.Y.S. 
259, 191 App.Div. 237, affirmed 130 
N.E. 899, 230 N.Y. 574. 

Vt.—Hawkins v. Vermont Hydro- 
Electric Corporation, 126 A. 517^ 
98 Vt. 176, 37 A.L.R. 1359, 

87. Ill.—Ashelford v. Illinois North¬ 
ern Utilities Co.,. 4 N.E.2d 397, 284 
Ill.App. 655. 

Miss.—^Doherty v. Mississippi Pow¬ 
er Co., 173 So. 287, 178 Miss. 204. 
Mo.—^Ellyson v. Missouri Light & 
Power Co., App., 59 S.W.2d 714, 
716, citing Corpus Juris. 
N.C.~Sweetheart Lake v. Carolina 
Power & Light Co., 189 S.E. 785, 
211 N.C. 269. 

20 C.J. p 338 note 35. 

Aegal demand 

Customer’s claim of damages for 
shutting down of plant after elec¬ 
tricity was shut off is purely legal 
demand.—Central Louisiana Power 
Co. v. Thomas, 111 So. 142, 146 Miss. 
352, overruling suggestion of error 
110 So. 673, 145 Miss. 352. 

8«. U.S.—^Homestead Co. v. Des 

29 C.J.S.-35 


Moines Electric Co., Iowa, 248 P. 
439, 160 C.C.A. 449. 

89. R.I.—^Main Realty Co. v. Black- 
stone Valley Gas & Electric Co., 
193 A. 879, 59 R.I. 29, 112 A.L.R. 
744. 

20 C.J. p 338 note 37. 

80. N.J.—Whitall-Tatum Co. v. 

Borough of Vineland, 131 A. 65, 
102 N.J.Law 28. 

N.Y.—Supervision Co. v. Mogelew- 
sky, 248 N.Y.S. 243, 139 Misc. 256 
—Long Beach v. Long Beach Pow¬ 
er Co., 171 N.Y.S. 824, 104 Misc. 
337. 

Wash.—Sunset Shingle Co. v. North¬ 
west Electric & Water Works, 203 
P. 978, 118 Wash. 416. 

91. Mich.—City of Saginaw v. Con¬ 
sumers Power Co., 182 N.W. 146, 
213 Mich. 460. 

9(2. Alaska-—City of Skagway v. 
Home Power Co., 8 Alaska, 333. 

Ky.—City of Winchester v. Kentucky 
Utilities Co.. 206 S.W. 296, 182 

Ky. 144. 

93. Ky.—Southeastern Land Co. v. 
Louisville Gas & Electric Co., 90 
S.W.2d 1, 262 Ky. 215—City of 
Middlesboro v. Kentucky Utilities 
Co., 72 S.W.2d 734, 255 Ky. 140— 
City of Winchester v. Kentucky 
Utilities Co., 206 S.W. 296, 182 

Ky, 144. 

N.Y.—^McMullin v. New York Power 
& Light Corporation, 284 N.Y.S. 
869, 157 Misc. 515, affirmed 291 N. 
Y.S. 523, 249 App.Div. 695. 

Or.—Cash v. Portland Ry., Light & 
Power Co., 179 P. 909, 92 Or. 81. 

Wis.—Bartman v. Wisconsin Michi¬ 
gan Power Co., 254 N.W. 376, 214 
Wis. 608. 


Where there is no contract be¬ 
tween a village and an electric com¬ 
pany and the village notified the 
company not to furnish any service 
for the period in question, the com¬ 
pany has no right to recover from 
the village for any service.—^Incor¬ 
porated Village of New Knoxville v, 
Knoxville Electric Co., 18 Ohio App. 
261. 

No recovery on Illegal contract 
may be had.—In re Ransom's Estate, 
258 N.W. 78, 219 Iowa 284. 

Power company which has 
breached contract by falling to put in 
fuses to effect the connection be¬ 
tween the electrical energy and de¬ 
fendant's cotton gin is not entitled 
to recover any sum for electrical 
energy which was not available for 
use to defendant in the operation of 
his gin.—^Arkansas Power & Light 
Co. V. Thompson, 83 S.W.2d 838, 191 
Ark. 171. 

94u Colo.—Hetherington v. Camp 
Bird Mining, Leasing & Power 
Co.. 202 P. 1087, 70 Colo. 531. 

Ky.—^Phillips v. Kentucky Utilities 
Co., 266 S.W. 1064, 206 Ky. 151. 
Mich.—City of Saginaw v. Consum¬ 
ers’ Power Co., 182 N.W. 146, 213 
Mich. 460. 

Neb.—^Van Horn v. Ericson Lake Co., 
203 N.W. 553, 113 Neb. 332. 

N.J.—^Whitall-Tatum Co. v. Borough 
of Vineland. 131 A. 65, 102 N.J. 
Law 28. 

N.Y.—Owners & Tenants Electrib 
Co. V. Tractenberg, 286 N.Y.S. 570, 

. 158 Misc. 677. 

Wash.—Opportunity Christian 

Church V. Washington Water Pow¬ 
er Co., 238 P. 641, 136 Wash. 116. 
95. Colo.—^Rio Grande Fuel Co. v. 
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form.®® Conditions precedent must be performed, 
especially where equitable relief^^ or recovery of a 
statutory penalty^^ is sought. Prior proceedings 
before, or action by, a public service commission 
or other like body sometimes is a condition prece¬ 
dent to the right to maintain an action,^® but un¬ 
der other statutes and circumstances this is not 
necessary.! Under some statutes a public utilities 
commission has exclusive jurisdiction to require a 
public utility to furnish all services to the public 
exacted by the commission or by the law ,*2 but it 
is without jurisdiction to require a public utility 
to make a refund for alleged overcharges.^ In a 
suit to require a city to fix a fair and reasonable 
price for electrical service pursuant to a contract 


a previous demand for such an action need not be 
shown, where the city has passed an ordinance an¬ 
nulling the entire contract, which ordinance plain¬ 
tiff claims to be invalid.^ 

b. Defenses and Counterclaims 

Proper defenses may be asserted; but matters not 
constituting a defense or counterclaim do not preclude 
recovery or relief In an action In which recovery or relief 
is otherwise proper. 

Any proper defense may be set up in an action 
between an electric company and a consumer,5 
particularly where equitable relief is sought;® but, 
of course, particular matter may not be a defense"? 
or defendant may not be in a position to urge it.® 


Colorado Central Power Co., 63 P. 
2d 470, 99 Colo. 395. 

Ala.--Alabama Power Co. v. 
Patterson^ 138 So. 417, 24 Ala.App. 
558. reversed on other grrounds 138 
So. 421, 224 Ala. 3. 

Mass.— Gr. E. Lothrop Theatres Co. 
V. Edison Electric Illuminating 
Go. of Boston, 195 N.E. 305. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, Civ.App., 45 S.W.2d 
671. affirmed 70 S.W.2d 413, 123 
Tex. 157. 

20 G.J. p 338 note 37 [a]. 

SiaiTle aetioxi to recover statutory 
daily penalties for failure to fur^ 
nish current may be brought against 
an electric light company.—Hansen 
V. Vallejo Electric Light & Power 
Co., 188 P. 999, 182 Cal, 492. 

97- Ky.—City of Winchester v. Ken¬ 
tucky Utilities Co., 206 S.W. 296, 
182 Ky. 144. 

98. N.T.—^McMullin v. New York 
Power & Light Corporation, 291 
N.Y.S. 523, 249 App.Div. 695, af¬ 
firming 284 N.Y.S. 869, 157 Misc. 
515. 

99- Mass.—City of Boston v. Edi¬ 
son Electric Illuminating Co. of 
Boston, 136 N.E. 113, 242 Mass. 
305. 

N.Y.—Survel Realty Corporation v. 
Brooklyn Edison Co., 246 N.Y.S. 
409, 139 Misc. 113. 

Ohio.—^Lake Erie Power & Light Co. 
V. Telling-Belle Vernon Co., 14 N. 
E.2d 947, 57 Ohio App. 467. 

Pa.—Hickey v. Philadelphia Electric 
Co., 184 A. 553, 122 Pa.Super. 213. 
Wash.—State ex reL Model Water 
& Light Co. V. Department of Pub¬ 
lic Service of Washington, 90 P. 
2d 243, 199 Wash. 24. 

'20 C.J. p 338 note 39. 

Wliere oomxnission lias esfeablislied 
rate for the service rendered, and the 
utility has failed to collect the I 
full amount thereof, it may recover j 
the deficiency, or, if it has collected j 
more than the full amount, the cus- i 


tomer may recover the excess, by 
an appropriate action in a court.— 
May Department Stores Co. v. Union 
Electric Light & Power Co., 107 S. 
W.2d 41. 341 Mo. 299. 

1. N.C.—Sweetheart Lake v. Caro¬ 
lina Power &' Light Co., 189 S.E. 
786, 211 N.C. 269. 

W.Va.—Charleston Apartments Cor¬ 
poration V. Appalachian Electric 
Power Co., 192 S.E. 294, 118 W.Va. 
694. 

20 C.J. p 338 note 40. 

2- Ohio.—Dayton Street Transit Co. 
V. Dayton Power & Light Co., 13 
N.B.2d 923, 57 Ohio App. 299. 
Whether adeauate service is ren¬ 
dered by competing companies Is 
pre-eminently a auestion for the 
commission.—^Eastern New Jersey 
Power Co. v. Board of Public Utility 
Com’rs, 140 A. 258, 6 N.J.Misc. 

118. 

3. La.—Morrison Cafeteria of Lou¬ 
isiana V. Louisiana Public Service 
Commission, 160 So. 634, 181 La. 
932. 

Mo.—^May Department Stores Co. V. 
Union Electric Light & Power Co., 
107 S.W.2d 41. 341 Mo. 299. 

Ohio.—Great Miami Valley Taxpay¬ 
ers Ass’n v. Public Utilities Com¬ 
mission of Ohio, 2 N.E.2d 777, 131 
Ohio St. 285. 

Bight to refund arising from oon^ 
tract 

Although a corporation commis¬ 
sion may in proper cases order a re¬ 
fund of excessive rate collections 
over the legal rate, it is without au¬ 
thority to construe contractual rights 
and to decree a right to a reduction 
by contract of the parties, or on ac¬ 
count of their agreements, and there¬ 
upon to render judgment for a re¬ 
fund calculated on such a reduction. 
—Southwestern Light & Power Co. 
V. Elk City^ Okl.. Ill P.2d 820. 
Charges not excessive 
A public utilities commission has 
no power to grant reparations to a 
power company's customer, where 
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the rate collected was that specified 
in the company's schedules then on 
file.—Utah-Idaho Cent. Ry. Co. v. 
Public Utilities Commission, 227 P. 
1025, 64 Utah 54. 

4. Iowa.—^Davenport Gas, etc., Co. v. 
Davenport, 98 N.W. 892, 124 Iowa 

22 . 

5. N.Y.—Stern Bros. v. New York 
Edison Co., 296 N.Y.S. 857, 251 
App.Div. 379. 

6. Public sight 

Where the state requires a pub¬ 
lic service corporation to devote its 
surplus power to the public use, a 
private contractor with the corpora- 
' tion who has’ been buying such 
I power canno't compel specific per- 
I formance of the contract as against 
the public right.—State v. Spokane, 
etc., R. Co.; 154 P. 1110, 89 Wash. 
599, L.R.A.1918C 675. 

7. N.Y.—^Armour Packing Co. v. Edi¬ 
son Electric Ilium. Co., 100 N.Y.S. 
605, 115 App.DIv. 51. 

R.I.—^Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 59 R.I. 29, 112 A.L.R. 744. 
Wis.—Krler Preserving Co. v. West 
Bend Heating & Lighting Co., 225 
N.W. 200, 198 Wis. 595. 

Beliance on report of meter reader 
In action for wrongful discontinu¬ 
ance of electric service, electric com¬ 
pany would not be allowed to excul¬ 
pate itself as a matter of law by re¬ 
lying on truth of report of meter 
reader that landowners had tam¬ 
pered with meter, since act of meter 
reader was in legal contemplation 
act of electric company.—^De-Salme 
V. Union Electric Light & Power Co., 
102 S.W.2d 779, 232 Mo.App. 245. 

8. Consumer who has participated 
in prohibited arrangement is not in 
a position, to avoid payment of the 
legal charge on the ground that the 
other party to the transaction has 
not done its full duty in the prem¬ 
ises.—Sieri^a & San Francisco' Pow¬ 
er Co. V. Universal Electric & Gas 
Co., 241 P. 76, 197 Cal. 376. 
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The failure of an electric company to comply with 
certain requirements under its franchise from a 
city does not relieve the city of liability, under a 
contract for electrical service, -for service actually 
received,® nor afford a ground of counterclaim in 
an action on the contract for service.!® Where a 
consumer has violated his contract, the company is 
entitled- to recover possession of its meter and elec¬ 
tric lamps, although the company holds a deposit 
made by the consumer in excess of the amount au¬ 
thorized by the contract.!! 

Alleged overpayments voluntarily made cannot 
be recovered back!2 or set off!® where they were 
made with full knowledge of the facts!^ and not 
under a mistake of fact or as a result of fraud, 
duress, or extortion ;!5 but the doctrine of volun¬ 
tary payment presents no defense as a matter of 
law where .payment was made under protest,!® 
under a mutual mistake of fact,!^ or because of 
the necessity, or apprehended necessity, of making 


it to avoid shutting down a plant!® or interrupt: 
the performance of municipal and corporate fu: 
tions of a municipality;!® and where a contract < 
pressly provides for adjustment of the rate p^ 
during any one year at the end of that year a 
settlement on the basis of the amount due when t 
correct rate is applied, the mere payment of mom 
ly bills does not preclude inquiry into the rate 
which payment was made.®® 

c. Pleading 

The rules governing the pleadings in an action fc 
tween a supplier and a consumer of electricity do r 
differ from those obtaining in civil actions generally. 

In an action between a supplier and a consum 
of electricity, it is necessary that the petition 
complaint state a cause of action.®! This is so 
an action: For discontinuance or interruption < 
or failure or refusal to furnish, service;®® for u 
lawful discrimination;®® for breach of contract; 
to recover payments made ;®5 to recover a statut 


9. Wis.—^Kaukauna Electric Light 
Co. V. Kaukauna, 89 N.W. 542, 114 
Wis. 327. 

20 C.J. p 338 note 42. 

10. Wis.—^Kaukauna Electric Light 
Co. V. Kaukauna, supra. 

20 C.J. p 338 note 43. 

11. Ga.—Georgia R., etc., Co. v. 
Peck, 88 S.E. 33, 17 Ga.App. 652. 

la Va.—^Blackwood Coal & Coke Co. 
V. Old Dominion Power Co., 144 S. 
B. 439, 161 Va. 52. 

Back of estoppel 

It has been held, however, that 
payment without protest of more 
than the lawful rate does not estop 
the consumer to recover hack the 
overcharge.—^Alabama Power Co. v. 
Patterson, 138 So. 417, 24 Ala.App. 
558, reversed on other grounds 138 
So. 421, 224 Ala. 3. 

13. Pa.—Easton Power Co. v. Ster- 
lingworth Ry. Supply Co., 22 Pa. 
Super. 538. 

14. U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339. 

15. N.J.—Whitall-Tatum Co. v. Bor¬ 
ough of Vineland, 131 A. 66, 102 
N.J.Law 28. 

16. Mo,—May Department Stores 
Co. V. ‘Union Electric Light & 
Power Co., 107 S.W.2d 41, 341 Mo. 
299. 

17. Mass.—Gold Brand Confection¬ 
ery Co. V. Dimick, 177 iST.B. 547, 276 
Mass. 386. . 

iBn N.C.—^Piedmont Power & Light 
Co. V. L. Banks Holt Mfg. Co., Ill 
S.B. 623, 183 N.C. 327, 

Implied duress 

If duress was involved in payment 
of overcharges for electric current 


entitling hotel company to recover 
from light company, payment was 
made under Implied, if not express, 
duress where light company could 
under its contract with hotel com¬ 
pany cut oft service for nonpayment 
of its demand and thus paralyze the 
hotel business.—^Texas Power & 
Light Co. V. Doering Hotel Co., Tex. 
Clv.App., 147 S.W.2d 897, error grant¬ 
ed. 

19. Mass.—City of Boston v. Edison 
Electric Illuminating Co. of Bos¬ 
ton, 136 N.E. 113, 242 Mass. 305. 

20. U.S.—Consolidated Gas Electric 
Light & Power Co. of Baltimore v. 
United Railways & Electric Co. of 
Baltimore, C.C.A.Md., 76 P.2d 535. 

21. N.T.—Silver's Lunch Stores v. 
United Electric Light & Power Co., 
255 N.Y.S. 515, 142 Misc. 744, modi¬ 
fied on other grounds 261 N.Y.S. 
714, 146 Misc. 554. 

22. Ala,—^Alabama Power Co. v. 
Henson, 191 So. 379, 238 Ala. 348 
—^Nelson v. Mobile Electric. Co., 104 
So. 407, 213 Ala. 166—Mobile Elec¬ 
tric Co. V. Nelson, 96 So. 713, 209 
Ala. 554—^Arnold v. Alabama Power 
Co., 90 So. 909, 206 Ala. 606. 

Ga.—Toccoa Palls Light & Power 
Co. V. Georgia Power Co., 186 S.E. 
436, 53 Ga.App. 522. 

20 C.J. p 339 note 52 [a]. 

Cause of action held stated 
■Ala.—^Alabama Power Co. v. Jones, 
130 So. 224, 221 Ala. 573—Birming¬ 
ham R., etc., Co. .V. Abbott, 60 So. 
970, 6 Ala.App. 643. . 

Wis.—^Highway Trailer Co. v. Janes¬ 
ville Electric Co., 190 N.W. 110, 
178 Wis. 340, 27 A.L.R. 1268. 

23. Minn.—Callender v. Northern 
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States Power Co., 257 N.W. 512, 1 
Minn. 691. 

Minute details on which plaint 
relies to show similarity between i 
business situation and its requir 
ments as to amount of current us< 
and that of other institutions ne< 
not be alleged.—Saul’s Stores 
Texas Electric Service Co., Tex.Ci 
App., 87 S.W.2d 821. 

Complaint held to state cause of a< 
tion 

U. S.—Homestead Co. v. Des Moin< 
Electric Co., Iowa, 248 P. 439, U 
C.C.A. 449. 

24. U.S.—Plorida Power & Ligl 
Co. V. Atlantic, Gulf & Pacific Cc 
C.C.A.Pla., 38 F.2d 948. 
Allegations of particular matters 

(1) Damages may be recovered f< 
a failure to furnish electricity a< 
cording to a contract agreement, ui 
der a complaint charging a failure 1 
sell and deliver “personal property 
—Terrace Water Co. v. San Antoni 
Light, etc., Co., 82 P. 662, 1 Cal.Ap] 
611. 

(2) A valuable consideration mui 
be alleged where it is not allege 
that the contract to furnish* ele< 
tricity was written, since an ui 
written contract imports no coi 
sideration.—^Birmingham R., etc., C( 

V. Abbott, 60 So. 970, 6 Ala.App. 64. 

26. Ky.—Christian Church Widow 
and Orphans Home v. Louisvil] 
Gas & Electric Co., 138 S.W.2 
944, 282 Ky. 463. 

N.Y.—Consumers of- Long Islan 
Lighting Co. v. Long Island Lighi 
ing Co.. 16 N:Y.S.2d 768, 258 Api 
Dlv. 921, appeal denied 17 N.Y.S.2 
1012, 258 App.Div. 975, appeal die 
missed 27 N.E.2d 283. 
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ry penalty or to recover compensation or charg¬ 
es for service supplied.^'^ So also a bill in equity 
by an electrical contractor against a public utility 
electric company must .state an equitable cause of 

action.28 

An answer setting up a proper defense is suffi¬ 
cient but where defendant, in an action to re¬ 
cover for electricity or lights furnished, pleads only 
a general denial or the general issue, he cannot 
prove that the meters were inaccurate^O or that 
the lights furnished were not of the correct candle 
power.In an action to recover damages or a 
statutory penalty for refusal to furnish service, 
plaintiff must prove a proper demand for service ;32 
and defendant must allege and prove facts justify¬ 
ing its refusal to furnish service ;33 but where de¬ 
fendant does plead ^certain facts for this purpose. 


plaintiff, by filing a replication denying the allega¬ 
tions, concedes that, if the allegations are true, de¬ 
fendant was justified in discontinuing service.®^ 

d. Evidence 

The ordinary rules of evidence are applicable in an 
action involving the supply of electricity to a consumer or 
payment therefor. 

Although defendant may have the burden of 
showing certain defensive matters,^® the burden of 
making out his case^^ by a preponderance of the 
evidence37 still rests on plaintiff. Only compe¬ 
tent, relevant, and material evidence should be re¬ 
ceived no greater weight should be given to 
particular items of evidence than they are entitled 
to;39 and to warrant recovery or relief the evi¬ 
dence received must be sufficient.^® In states where 


Defenses need not be neffatived 
Ky.—^Union Light. Heat & Power 
Co. V. City of Ft. Thomas, 87 S.W. 
. 2d 103, 261 Ky. 100. 

Complaint held to state cause of ac¬ 
tion 

Mo.—Souther Iron Co. v. Laclede 
Power Co., 84 S.W. 450, 109 Mo. 
App. 353. 

26 . Cal.—Thompson v. San Francis¬ 
co Gas, etc., Co., 128 P. 347, 20 
Cal.App. 142. 

Statement of another cause of action 
Where a complaint for statutory 
liquidated damages or penalty states 
facts sufficient to constitute a cause 
of action for ordinary damages, a 
demurrer on the ground that the 
statute is unconstitutional is proper¬ 
ly overruled.—Thompson v. San 
Francisco Gas, etc., Co., 121 P. 937, 
18 CaLApp. 30. 

27 . Complaint held to state cause 
of action 

N.D.—^Western Electric Co. v. City 
of Jamestown, 175 N.W. 622, 43 
N.D. 437. 

28. Cause of action held stated 
Ala.—^Wiegand v. Alabama Power 

Co., 127 So. 206, 220 Ala. 620. 

29 . N.T.—^Hudson River Power 
Transmission Co. v. United Tract. 
Co., 88 N.Y.S. 448, 43 Misc. 205, 
modified on other grounds 91 N. 
T.S. 179, 98 App.Div. 568. 

30. Mo.—^Missouri Edison Electric 
Co. v. Lewis, 86 Mo.App. 612. 

31 . Ala.—^Brush Electric Light, etc., 
Co. V. Montgomery, 21 So. 960, 
114 Ala. 433. 

32 . N.T.—^Reiser v. Edison Electric 
Ilium. Co., 137 N.T.S. 145, 76 Misc. 
563. 

38. N.T.—Clark v. Utica Gas & Elec¬ 
tric Co.. 231 N.T.S. 308, 224 App. 
Dlv. 448. 

34i Ill.—^Mahoney v. Alton Light & 
Power Co., 275 IlLApp. 208. 


35. Ark.—City of Paragould v. Ar¬ 
kansas Light & Power Co., 284 
S.W. 529, 171 Ark. 86, 46 A.L.R. 
1186. 

20 C.J. p 339 notes 52 [bl (4), 67 [b] 
(3). 

36. Ky.—City of Winchester v. Ken¬ 
tucky Utilities Co., 206 S.W. 296. 
182 Ky. 144. 

20 C.J. p 339 note 52 [b] (2). (3). 
Ezclnslon of other causes 

(1) The doctrine of res ipsa loqui¬ 
tur does not apply to an action for 
damages by the interruption of 
lighting service to plaintiff’s prem¬ 
ises, and plaintiff should show as a 
part of his case that the interrup¬ 
tions did not occur on account of de¬ 
fective wiring or other causes in 
his own plant.—Blssel v. Eastern Il¬ 
linois UtUity Co., 222 IlLApp. 408. 

(2) Complaining party, under con¬ 
tract to furnish electric power in- 

1 volving joint obligation, must show 
he was not at fault.—^Jackson v, 
U. S., 60 -Ct-Cl. 599. 

37 . Va-—^Blackwood Coal & Coke Co. 

V. Old Dominion Power Co., 144 S. 
E. 439, 151 Va. 52. 

38 . Ill.—^Blssel V. Eastern Illinois 
Utility Co., 222 IlLApp. 408. 

Neb.—Village of Davenport v. Meyer 
Hydro Electric Power Co., 193 N. 

W. 719, no Neb. 367, 

N.C.—Piedmont Power & Light Co. 
V. L. Banks Holt Mfg. Co., Ill 
S.E. 623, 183 N.C. 327. 

Pa.—Bastian v. Marienville Glass 
Co., 126 A. 798, 281 Pa. 313. 

20 C.J. p 339 notes 54 [c], 57 [b] 
( 6 )-( 8 ). 

XSvideiLce held admissible 

Ala.—^Alabama Power Co. v. Capps, 

' 147 So. 156, 226 Ala. 362. 

Ind.—Spencer Light, Heat & Pow¬ 
er Co, V. Board of Com’rs of Owen 
. County, 128 N.B. 700, 74 Ind.App. 
199. 


Ill.;—^Bissel V. Eastern Illinois Utili¬ 
ty Co., 222 IlLApp. 408. 

R. I.—Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 
A. 879, 59 R.L 29, 112 A.L.R. 744. 

20 C.J. p 339 notes 53 [b], 54 [b], 
56 [b], 67 [b] (4). (5). 

39. N.T.—Cracknell v. Long Island 
Lighting Co., 285 N.T.S. 13, 246 
App.Div. 842, affirmed 4 N.B.2d 816, 
272 N.T. 586. 

Wash.—Seattle R., etc., R. Co. v. 
Seattle-Tacoma Power Co., 116 P. 
289, 63 Wash. 639. 

40 . U.S.—Schofield v, John R. 
Thompson Co., C.C.A,Ohio, 109 P.2d 
432. 

Ga.—Georgia Public Service Com¬ 
mission v. Georgia Power Co., 186 
S.E. 839, 182 Ga. 706. 

Ill.—Mahoney v. Alton Light & Pow¬ 
er Co., 276 IlLApp. 208. 

Iowa.—^In re Ransom's Estate, 258 
N.W. 78, 219 Iowa 284. 

S. C.—Holladay v. South Carolina 
Power Co., 168 S.E. 691, 169 S.C. 
241. 

Wash.—State ex rel. Model Water & 
Light Co. V. Department of Public 
Service of Washington, 90 P.2d 243, 
199 Wash. 24. 

EvidMice h^d sufficient 

(1) To establish loss of profits, 
with sufficient definiteness and cer¬ 
tainty, to sustain recovery therefor. 
Ky.—Kentucky Utilities Co. v. War¬ 
ren Ellison Cafe, 21 S;.W.2d 976, 
231 Ky. 668. 

Miss.—Mississippi Power Co. v. Co.- 
chran, 147 So. 473, 167 Miss. 705. 

(2) To establish plaintiff’s respon¬ 
sibility for unlawful meter inter¬ 
ference.—Hoberg v. New Tork Edi¬ 
son Co., 258 N.T.S. 701, 144 Misc. 
726. 

(3) To establish that electric serv¬ 
ice was discontinued for customer’s 
nonpayment of prior correct bill con¬ 
cerning which there was no bona fide 
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there are statutes stating the same rule in criminal 
cases, it is held that the presence of certain condi¬ 
tions or attachments in connection with meters is 
presumptive or prima facie evidence that the con¬ 
sumer has knowledge of the attachments, or cre¬ 
ated, or caused to be created, the conditions, and 
that there was an intent on his part to defraud^^ 

e. Trial 

General rules govern the determination of questions 


f 

of fact by the jury, the giving of instructions to the jur> 
and the direction of a verdict. 

Provided the evidence is not so insufficient as t 
entitle defendant to an affirmative charge or di 
rected verdict,^^ but instead is sufficient for sub 
mission of the case and the questions under con 
sideration to the jury, 43 questions of fact are to h 
determined by the jury44 under proper instruction; 


dispute, and not for nonpayment of 
subsequent bill admitted to be exces¬ 
sive.—Arnold v. Carolina Power & 
Light Co., 167 S.E. 234, 168 S.C. 163. 

(4) To show that the minds of the 
parties did not meet on considera¬ 
tion for grant.—^Krueger v. Topp- 
Stewart Tractor Co., 185 N.W. 249, 
175 Wis. 264. 

(5) To support finding of depart¬ 
ment of public service that water 
and light company was not over¬ 
charged for electrical energy pur¬ 
chased from power company during 
irrigation season of a particular 
year.—State ex rel. Model Water & 
Light Co. v. Department of Public 
Service, 95 P.2d 392, 1 Wash.2d 206. 

(6) To support verdict.—Spencer 
Light. Heat & Power Co. v. Board 
of Com’rs of Owen County, 128 N.E. 
700, 74 Ind.App. 199. 

(7) To sustain decree foreclosing 
lien against land for electric power 
furnished.—Pacific Power & Light 
Co. V. Norris, 77 P.2d 379, 194 
Wash. 91. 

(8) To sustain finding for plain¬ 
tiff.—Texas Power & Light Co. v. 
Hilltop Baking Co., Tex.Civ.App., 78 
S.W.2d 718, error dismissed. 

(9) To sustain finding that, during 
period Involved, electric company 
furnished electricity to others who 
were situated, in so far as their ma¬ 
terial billing factors were concerned, 
under similar circumstances as plain¬ 
tiff, at cheaper rate than rate 
charged plaintiff.-—Texas Power & 
Light Co. v. Hilltop Baking Co., Tex. 
Civ.App., 78 S.W.2d 718, error dis¬ 
missed. 

(10) To sustain finding that proper 
schedule was applied.—Bruce v. 
Kansas Utilities Co., 42 P.2d 598, 141 
Kan. 588. 

(11) To sustain judgment granting 
mandatory injunction compelling 
electric company to restore electric 
services to premises conditioned on 
payment by customer to electric 
company of cost of installation of 
protective device designed to prevent 
tampering with meter.—^Louisville 
Gas & Electric Co. v. Dulworth, 130 
S.W.2d 753, 279 Ky. 309. 

(12) To sustain verdict that elec¬ 
tric company orally agreed to pay 
rural consumer cost of service line 


constructed by him.—^Bjornstad v. 
Northern States Power Co., 263 N.W. 
289, 195 Minn. 439. 

(13) To sustain other findings. 

R. I.—Main Realty Co. v. Blackstone 
Valley Gas & Electric Co., 193 A. 
879, 69 R:I. 29. 112 A.L.R. 744. 

Tex.—Texas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 S. 
W.2d 897, error granted. 

20 C.J. p 339 notes 52 [c], 54 [d], 
57 [c]. 

Evidence held insnfflciexLt for paov 
ticular purposes 

(1) To establish alleged oral con¬ 
tract—Carolus v. Arkansas Light & 
Power Co., 262 S.W. 330, 164 Ark. 
507. 

(2) To establish any satisfactory 
basis for assessment of damages 
for “factory loss*’ through interrup¬ 
tion of service.—^Krier Preserving 
Co. V. West Bend Heating & Lighting 
Co., 226 N.W. 200, 198 Wis. 595. 

(3) To show payment or tender of 
week’s charges by plaintiff to render 
denial of further service a breach 
of contract.—^Aldrach v. South Caro¬ 
lina Light, etc., Co., 85 S.E. 164, 101 

S. C. 32. 

(4) To support corporation com¬ 
mission's order of refund of over¬ 
charge for electric service.—Okla¬ 
homa Gas & Electric Co. v. Grain 
Exchange Bldg. Co., 268 P. 248, 131 
Okl. 205. 

(5) To support finding that cus¬ 
tomer knew of discrimination so as 
to preclude recovery of excessive 
charges.—^Bilton Mach. Tool Co. v. 
United Illuminating Co., 148 A. 337, 
110 Conn. 417, 67 A.L.R. 814. 

41. La.—Jones v. Southwestern 
Gas & Electric Co., App., 171 So. 
163. 

N.T.—^Eff-Ess, Inc., v. New York Edi¬ 
son Co., 261 N.Y.S. 126, 237 App. 
Div. 315, reversing 268 N.Y.S. 699, 
144 Misc. 724. 

4G. Ala.—^Alabama Power Co. v. 
Henson, 191 So. 379, 238 Ala. 348— 
Alabama Power Co. v. Sides, 155 
So. 686, 229 Ala. 84—^Alabama Pow¬ 
er Co. V. Capps, 147 So. 156, 226 
Ala. 362. 

Ill.—Clark V. Public Service Co., 278 
I11.APP. 426. 

Mass.—Gold Brand Confectionery 
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Co. V. Dimick, 177 N.E. 547, 27( 
Mass. 386. 

S.C.—Leonard v. Broad River Powei 
Co., 177 S.E. 152, 174 S.C. 199. 

43. Ala.—^Alabama Power Co. v. 
Dunlap, 200 So. 617, 240 Ala 

568—^Alabama Power Co. v. Sides. 
I 155 So. 686, 229 Ala 84—^Alabama 
I Power Co. v. Jones, 130 So. 224, 221 
Ala. 673—Birmingham R., etc., Co. 

V. Littleton, 77 So. 565, 201 Ala 
141. 

Ill.—Clark V. Public Service Co., 278 
IlLApp. 426. 

Iowa.—In re Ransom's Estate, 258 N. 

W. 78, 219 Iowa 284. 

Mo.—^Ellyson v. Missouri Power & 
Light Co., App., 59 S.W.2d 714. 

44h Ala.—^Alabama Power Co. v. 

Henson, 191 So. 379, 238 Ala 348. 
Ark.—Oklahoma Gas & Electric Co. 
V-. Shipley, 80 S.W.2d 635, 190 Ark. 
768. 

Cal.—^Merced Irr. Dist. v. San Joa¬ 
quin Light & Power Corporation, 
281 P. 415, 101 Cal.App. 153. 

Ill.—Clark V. Public Service Co., 278 
IlLApp. 426. 

Ky.—Kentucky Utilities Co. v. War¬ 
ren Ellison Caf4, 21 S.W.2d 976, 
231 Ky. 558. 

S.C.—^Leonard v. Broad River Pow¬ 
er Co., 177 S.E. 152, 174 S.C. 199— 
De Pass v. Broad River Power Co., 
176 S.E. 325, 173 S.C. 387, 95 A. 
L.R. 546. 

Tex.—Texas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, error granted. 
Particular questions 

(1) Negligence in not locating 
trouble and restoring electric service 
in time to obviate loss to consumer. 
—Krier Preserving Co. v. West Bend 
Heating & Lighting Co., 225 N.W. 
200, 198 Wis. 595. 

(2) Whether company gave re¬ 
quired cut-out notice on customer’s 
failure to pay electricity bill before 
current was withdrawn.—^Mississip¬ 
pi Power Co. v. Byrd, 133 So. 193, 
160 Miss. 71. 

(3) Amount actually due for cur¬ 
rent supplied.—Cracknell v. Long 
Island Lighting Co., 285 N.Y.S. 13, 
246 App.Div. 842, affirmed 4 N.E.2d 
816, 272 N.Y. 586. 

(4) Existence of arrangements, if 
any, between customer and company 
regarding payment of electricity bill. 
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hy the court.^^ The reasonableness of a rule of 
an electric company which requires a deposit to 
be maintained by a customer during* continuance 
of service is a question of law for the court.^® 

f. Recovery or Relief 

Recovery or relief appropriate to the cause of action, 
and warranted by the evidence, may and should be award¬ 
ed. In ascertaining and awarding damages, the proper 
measure of damages must be applied. 

Actual damages may be recovered from an elec¬ 
tric company for its wrongful failure or refusal 
to furnish, or delay in furnishing, service,^ and 


exemplary or punitive damages 3may also be re¬ 
covered where the circumstances justify it,^^ but 
not otherwise.^® At least nominal damages may be 
recovered and under the evidence in a particu¬ 
lar case only nominal damages may be recovered 
but in another case the customer may be entitled to 
substantial damages.52 Compensation for the actu¬ 
al loss proximately caused by, and naturally flow¬ 
ing or resulting from, the wrong is the measure 
of actual damages for a wrongful failure or re¬ 
fusal to supply, or delay in supplying, electric cur- 
rent53 and, likewise, is the measure of actual dam- 


—^Mississippi Power Co. v. Byrd, su¬ 
pra. 

(5) Whether payments made with¬ 
out protest at increased rate were 
made to prevent the shutting down 
of consumer’s plant.—Piedmont 
Power & Light Co. v. L. Banks Holt 
Mfg. Co., Ill S.E. 623, 183 N.C. 327. 

(6) Other questions see 20 C.J. p 
339 notes 52 [d], 53 [c], 57 [d]. 

45. HI.—Clark v. Public Service Co., 

278 Ill.App. 426—^Bissel v. Eastern 
Illinois Utility Co.. 222 IlLApp. 
408. 

Miss.—^Mississippi Power Co. v. 
Cochran, 147 So. 473, 167 Miss. 
705. 

N,J.—^Walling v. Jersey Central Pow¬ 
er & Light Co., 1 A.2d 29, 120 N. 
J.Law 577. 

N.C.—^Piedmont Power & Light Co. 
V. L. Banks Holt Mfg. Co., Ill S. 
E. 623, 183 N.C. 327. 

S.C.—Leonard v. Broad River Power 
Co., 177 S.B. 152, 174 S.C. 199. 
Znstnictions held proper, correct, or 
not erroneous 

Ark,—Stevens v. Arkansas Power & 
Light Co., 124 S.W.2d 972, 197 Ark. 
798—Oklahoma Gas & Electric Co. 
V. Shipley, 80 S.W.2d 635, 190 Ark. 
758. 

Cal.—^Merced In*. List. v. San Joa¬ 
quin Light & Power Corporation, 
281 P. 415, 101 CalA.pp. 153. 
Bequested instructions hM proper¬ 
ly refused 

Ala.—^Alabama Power Co. v. Dun¬ 
lap. 200 So. 617, 240 Ala. 568— 
Alabama Power Co. v. Hensoh, 191 
So. 379, 238 Ala. 348—Alabama 
Power Co. v. Jones, 130 So. 224, 
221 Ala. 573—Cassels v. Alabama 
City, etc., R. Co., 73 So. 494, 198 
Ala. 250. 

Cal.—^Merced Irr. List. v. San Joa¬ 
quin Light & Power Corporation, 
281 P. 415, 101 Gal.App. 153. 

Va.—Virginia Ry. & Power Co. v. 
House, 139 S.E. 480, 148 Va. 879. 

4C. Miss.—Cospelich v. Mississippi 
Power Co., 144 So. 38, 164 Miss. 
88 . 

47. Miss.—^Meridian Light & Ry. 
Co. V. Steele, 83 So. 414, 121 Miss. 
114. 


Tex.—Southwestern Gas & Electric 
Co. V. Stanley. 70 S.W.2d 413, 123 
Tex. 157, affirming, .Civ.App., 45 
S.W.2d 671. 

48;i Ala.—Alabama Power Co. v. 

Jones, 130 So. 224, 221 Ala. 573. 
Mo.—^De-Salme v. Union Electric 
Light & Power Co., 102 S.W.2d 
779, 232 Mo.App. 245. 

Tex.—Southwestern Gas & Electric 
Co. V. Stanley, 70 S.W.2d 413. 123 
Tex. 157, affirming, Civ.App., 45 S. 
W.2d 671. 

Amount of exemplary damages for 
electric company’s disconnecting cus¬ 
tomer's residence because of nonpay¬ 
ment of separate bill for shop rests 
largely within jury’s discretion; and 
five hundred dollars may not be ex¬ 
cessive.—Southwestern Gas & Elec¬ 
tric Co. v. Stanley, Clv.App., 45 S.W. 
2d 671, affirmed 70 S.W.2d 413, 123 
Tex. 157. 

45- Miss.—^Doherty v. Mississippi 
Power Co., 173 So. 287, 178 Miss. 
204. 

Va.—^Virginia Ry. & Power Co. v. 

House, 139 S.E. 480, 148 Va. 879. 
50ii Miss.—Doherty v. Mississippi 
Power Co., 173 So. 287, 178 Miss. 
204. 

51. La.—Swain v. Louisiana Light 
& Power Co., 128 So. 538, 13 La. 
App. 515. 

52. Tex.—Southwestern Gas & Elec¬ 
tric Co. v. Stanley, Civ.App., 45 S. 
W.2d 671, affirmed 70 S.W.2d 413, 
123 Tex. 157. 

53. ■ Conn.—Steele v. Clinton Blec- 
I trie Light & Power Co., 193 A. 

613, 123 Conn. 180, 112 A.L.R. 232. 
Ill-—Bissel V. Eastern Illinois Util¬ 
ity Co., 222 IlLApp. 408. 

Ky.—^Kentucky Utilities Co. v. War¬ 
ren Ellison Caf§, 21 S.W.2d 976, 
231 Ky. 558. 

Mo.—^De-Salme v. Union Electric 
Light & Power Co., 102 S.W.2d 
779, 781, 232 Mo.App. 246, quoting 
Corpus Jhxis. 

Tex.—^Wichita Palls Electric Co. v. 

Huey, Civ.App., 246 S.W. 692. 

20 C.J. p 340 note 59. 

Damages not withlu dontempla- 
tiou of parties at time of contract 
are not recoverable.—^North Pacific 
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Public Service Co. v. Carter, 230 P.‘ 
849, 851, 131 Wash. 587. 

Doss of profits 

(1) The net profits lost during the 
period a business was Interrupted 
may be recovered.—Coal District 
Power Co. v. Katy Coal Co., 217 S. 
W. 449, 141 Ark. 337—20 C.J. p 340 
note 59 [a]. 

(2) In ascertaining the profits 
lost, all operating costs should • be 
taken into account and considered. 
Ark.—Coal District Power Co. v. 

Katy Coal Co., 217 S.W. 449, 141 

Ark. 337. 

N.T.—Curry v. Norwood Electric 

Light & Power Co., 211 N.Y.S. 

441, 125 Mlsc. 279. 

XUcraased cost or expense 

The cost or expense incurred by 
the consumer by reason of the 
breach of contract may, to the ex¬ 
tent that it exceeds the contract 
price, be recovered.—City of Para- 
gould V. Arkansas Light & Power 
Co., 284 S.W. 529, 171 Ark. 86, 46 A. 
L.R. 1186—20 aJ. p 313 note 35 [j], 
p 340 note 59 [a]. 

Depreciation in rental value 

(1) Depreciation in rental value 
of a building may not be the prop¬ 
er measure of damages for discon- 

, tinuing service.—Chambers v. Spruce 
Lighting Co., 95 S.B. 192, 81 W.Va. 
714. 

(2) This is true where discontinu¬ 
ance was based purely on personal 
ground, and utility Would have been 
required to supply service to ten¬ 
ant.—^De-Salme v. Union Electric 
Light & Power Co., 102 S.W.2d 779, 
232 Mo.App. 245., 

(3) However, such depreciation in 
rental value may be recovered where 
defendant attempted, but was un¬ 
able, fully to comply with its con¬ 
tract to furnish electrical power.— 
Kimball Bros. Co. v. Citizens* Gas, 
etc., Co., 118 N.W. 891,141 Iowa 632. 
Mental suffering 

Electricity customer, whose elec¬ 
tric lights were disconnected by 
electric company for nonpayment of 
bills notwithstanding customer re¬ 
quested company to apply accrued' 
interest on customer’s deposit with 
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ages for unlawful discrimination.^^ The extent viding that the measure of damages on breach of 

of recovery of penalties for failure or refusal to an agreement of sale of personal property is the 

furnish service is governed by a proper construe- difference between the net proceeds received on a 

tion of the statute.®^ resale of the property and the contract price is not 

It has been held that on breach of contract by a applicable.58 Where an electric company having- 

cpnsumer, an electric company is not entitled to “"tracted to furnish a specified amount -of power 

recover the full contract price, but only the* amount amount, it was entitled 

of damages it has suffered by the breach.66 On recover the agreed price for the service supplied 
the other hand, it has been held that where-the con- necessarily expended by the con¬ 
sumer did not take delivery of, or use the electrical procuring the additional power.59 

energy covered by, the contract, the company is Interest, A consumer is entitled to interest on 
entitled to recover the minimum charge which the overpayments refunded to, or recovered back by, 
consumer agreed to pay,®7 and that a statute pro- him,®® as well as on the amount of a verdict for 


company In payment of bills, is not 
entitled to recover for mental suf¬ 
fering or subsequent physicial in¬ 
jury and pain resulting therefrom. 
—^Doherty v. Mississippi Power Co., 
173 So. 287, 178 Miss. 204. 

Period covered 

(1) In action for damages for fail¬ 

ure to continue furnishing electricity 
to plaintiff's hotel as long as de¬ 
fendant's company continued in busi¬ 
ness, contract being personal and 
terminable, damages were necessari¬ 
ly restricted to loss from depriva¬ 
tion of current for such period as 
was possible of determination.—Bas- 
tian V. Marlenvllle Glass Co., 126 A. 
798, 281 Pa. 313. . 

(2) Electric company's wrongful 
discontinuance of service without 
giving six-month written notice re¬ 
quired by contract rendered compa¬ 
ny liable for all damages accruing 
as result of breach within six-month 
notice period.—^Mississippi Power 
Co. V. Cochran, 147 So. 473, 167 Miss. 
706. 

(3) Where company breached con¬ 
tract to furnish electric power for 
city waterworks, formation of im¬ 
provement district which took over 
operation of waterworks stopped 
running of damages.—City of Para- 
gould V. Arkansas Light & Power 
Co., 284 S.W. 529, 171 Ark. 86, 46 A. 
L.R. 1186. 

inti lit damages 

(1) It has been held that the con¬ 
sumer is not required to incur ex¬ 
pense in order to minimize his dam¬ 
ages.—City of Paragould v. Arkan¬ 
sas Light & Power Co., supra. 

(2) But it has also been held that 
he is required to mitigate his dam¬ 
ages by making necessary and rea¬ 
sonable changes in wiring, as re¬ 
quested in company's letter notify¬ 
ing him of discontinuance of serv¬ 
ice because of irregular wiring.— 
Alabama Power Co. v. Dunlap, 200 
So. 617, 240 Ala. 568. 

Amoant of award 

(1) $200 actual damages for dis¬ 
connecting customer's residence for 
two days and and one night has 


been held not excessive.—Southwest¬ 
ern Gas & Electric Co. v. Stanley, 
Civ;App., 46 S.W.2d 671, affirmed 70 
S.W.2d 413, 123 Tex. 157. 

• (2) Consumer has been held enti¬ 
tled to five hundred dollars damages 
for delay in reinstalling meter after 
removal because tampered with.— 
Finnin v. New Orleans Public Serv¬ 
ice, 118 So. 860, 167 La. 122. 

(3) Three hundred dollars was ex¬ 
cessive as damages for a refusal to 
supply electricity which delayed the 
opening of a summer restaurant for 
two weeks where there was no tes¬ 
timony regarding loss of customers 

I or good will or regarding earnings 
I in previous years in a similar period. 
—Walling V. Jersey Central Power 
& Light Co., 1 A.2d 29, 120 N.J.Law 
577. 

(4) Award of ten dollars for in¬ 
convenience and embarrassment to 
home owner whose electric lights 
were negligently cut off by electric 
company in afternoon and reinstated 
before night was adequate.—Cox v. 
Louisiana Power & Light Co., La. 
App., 160 So. 863. 

54. TJ.S.—^Homestead Co. v. Des 

Moines Electric Co., Iowa, 248 F. 

439, 160 C.C.A. 449. 

20 C.J. p 340 note 60. 

XiOBB Of profits, when proved with 
reasonable certainty and not too re¬ 
mote. or speculative, and when it 
was a natural and probable conse¬ 
quence of the wrong, may be an 
element of damages.—^Main Bealty 
Co. V. Blackstone Valley Gas & Elec¬ 
tric Co., 193 A. 879, 59 R.I. 29, 112 
A.L.R 744. 

Difference between proper and imp 
proper charges 

(1) Notwithstanding some conflict 
in the earlier authorities, and al¬ 
though other damages, such as de¬ 
struction of business or loss of prof¬ 
its, might be recovered, if claimed 
and if sufficiently established, nev¬ 
ertheless the difference between 
what the consumer has been required 
to pay and what he should have 
been required to pay is the proper 
measure of damages to apply where < 
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no other damages are claimed.— 
Texas Power & Light Co. v. Doering 
Hotel Co., Tex.Civ.App.. 147 S.W.2d 
897, error granted—Texas Power & 
Light Co. v. Hilltop Baking Co., Tex. 
Civ.App., 78 S.W.2d 718, 721, error 
dismissed, citing Corpus ffuxis. 

20 C.J. p 340 note 60 [a]. 

(2) The question has been dis¬ 
cussed in a case allowing recovery 
for loss of profits.—Main Realty Co. 
V. Blackstone Valley Gas & Elec¬ 
tric Co., 193 A. 879, 59 R.L 29; 112 
A.L.B. 744. 

55. Cal.—Hansen v. Vallejo Elec¬ 
tric Light & Power Co., 188 P. 
999, 182 Cal. 492. 

N.Y.—^Reiser v. Edison Electric Il¬ 
ium. Co., 137 N.Y.S. 145, 76 Misc. 
563. 

56. Ohio.—Queen City Electric 
Light Co. V. Gibson House Co., 
6 Ohio S. & C.P. 148, 4 Ohio N.P. 
119. 

Nominal damages 

In an action by a municipality 
against a company for breach of 
contract to purchase electrical ener¬ 
gy for resale to farmers, the dam¬ 
ages were held, under the evidence, 
to be so speculative and uncertain 
that no finding in excess of nominal 
damages could be sustained.—City 
of Owatonna v. Interstate Power 
Co., D.C.Minn., 18 F.Supp. 6. 

57. Cal.—San Joaquin Light & Pow¬ 
er Corporation v. Costaloupes, 274 
P. 84, 96 Cal.App. 322. 

58. ' Cal.—San Joaquin Light & Pow¬ 
er Corporation v. Costaloupes, su¬ 
pra. 

59r Pa.—^Irwin-Herminie Tract. Co. 
V. West Penn Electric Co., 96 A. 
719, 261 Pa. 292. 

60. U.S.—^Edison Light & Power Co. 
V. Pennsylvania Public Utility 
Commission, D.C.Pa., 34 F.Suppu 
939. 

Mo.—May Department Stores * Co. v. 
Union Electric Light & Power Co., 
107 S.W.2d 41, 341 Mo. 299. ■ 

Tex.—Texas Power 4b Light Co. v. 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, error granted. 
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Equitable relief may be granted to a consumer 
against an electric company to prevent a discontin¬ 
uance of service or compel a restoration thereof on 
proper conditions but the company cannot be 
required by order of court to furnish service beyond 
that which it has contracted to give,65 nor can it 
be compelled to furnish service to a person who re¬ 
fuses to pay for it.®® 

V. RATES AND CHARaES 

§ 29. In General 

Although optional rates are permissible, the rates for 
electricity furnished by a public utility must be lawful, 
and the submission of a bill containing an error is not 
final. By statute, the charges of a municipality for sup< 
plying electricity may be a lien on real property. 

An electric company which is a public utility 
must furnish electricity, and the persons or corpo¬ 
rations using the electricity must pay therefor, at 
applicable lawful rates.®^ After rates have been 
lawfully fixed by statute, ordinance, order of a 


commission, or filed schedules, they may and must 
be adhered to; and neither higher nor lower rates 
may be charged than those specified.®® Where a 
maximum charge has been fixed by the proper au¬ 
thority, no device or subterfuge for increasing the 
charge will be permitted,®® and a fixed minimum 
charge,*^® or a charge for use of meters,^! cannot 
be exacted unless specially authorized,^2 although 
there are authorities to the contrary upholding, 
even under such conditions, both the right to make 
a fixed minimum charge,^3 or a charge for the use 


breach of contract, from the date of the breach un¬ 
til the rendition of the verdict;®^ but he is not en¬ 
titled to interest* amounting to an expected profit on 
a lost profit;®® and the company is not entitled to 
interest where it refused to accept payment at the 
rate which the other party was ready, willing, and 
able to pay and which the court held was the prop¬ 
er one to be applied.®® 


61. N.T.—Eff-Ess. Inc., v. New 
York Edison Co., 258 N.Y.S. 699, 
144 Misc. 724, reversed on other 
grounds 261 N.Y.S. 126, 237 App. 
Div. 315. 

62. K.I.—^Main Realty Co. v. ®lack- 
stone Valley Gas & Electric Co., 
193 A. 879, 112 A.L.R. 744. 

63- U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 F. 
Supp. 339. 

64. Conn.—Steele v. Clinton Elec¬ 
tric Light & Power Co., 193 A. 
613, 123 Conn. 180, 112 A.L.R. 232. 

65. Minn.—Clinton v. Otter Tail 
Power Co., 167 N.W. 794, 140 Minn. 
252. 

20 C.J. p 340 note 65. 

66. Ark.—^Arkansas Power & Light 
Co. V. Roth, 104 S.W.2d 207, 193 
Ark. 1015. 

67- U.S.—City of High Point v, 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339. 

Cal.—^Ex parte Goodrich, 117 P. 451, 
160 Cal. 410, Ann.Cas.l913A 56. 
Wis.—Madregano v. Wisconsin Gas 
& Electric Co., 195 N.W. 861, 181 
Wis. 611. 

Consolidated power company could 
enforce rate charged by consolidat¬ 
ing company which had served par¬ 
ticular city, rather than lower rate 
charged by another consolidating 
company serving different territory. 
—^Alabama Power Co. v. Patterson, 
138 So. 421, 224 Ala. 3, reversing 138 
So. 417, 24 Ala.App. 558. 

Wholesale rate 

(1) Consumer of electricity need 
not have installed transformer in 
order to be entitled to wholesale 


rates of electric company, where 
company did not show that trans¬ 
former was necessary, or that con¬ 
sumer was under duty to buy it, or 
that its purchase involved a special 
expense different from that of serv¬ 
ing other consumers.—Oklahoma 
Gas & Electric Co. v. Shipley, 80 S. 
W.2d 635, 190 Ark. 758. 

(2) Where apartments in apart¬ 
ment development were separately 
metered and billed for electric serv¬ 
ice, trustee which paid the bills, and 
which functioned as trustee as to 
certificate owners and as rental 
agent for mortgagees, was not enti¬ 
tled to purchase the service under 
wholesale rate as a “customer" op¬ 
erating a “bona fide business unit," 
although quantity of consumption 
met requirements of tariff for whole¬ 
sale rate.—^Land Title Bank & Trust 
Co. V. Pennsylvania Public Utility 
Cc/mmission, 10 A.2d 843, 138 Pa. 
Super. 544. 

lights Incidental to power 

Where electricity used for lights 
was incidental to power used, con¬ 
sumer was not required to pay a 
greater rate therefor than It paid for 
power electricity.—^Home Coal Co. v. 
City of Macon, 262 S.W. 59, 216 Mo. 
App. 590. 

6Bi Iowa.—^Incorporated Town of 
Mapleton v. Iowa Public Service 
Co., 223 N.W. 476, 209 Iowa 400, 
68 A.L.R. 993. 

Mich.—^Macatawa Park Co. v. Con¬ 
sumers Power Co., 276 N.W. 533, 
282 Mich. 505—City of Grand Rap¬ 
ids V. Consumers' Power Co., 188 
N.W. 530, 218 Mich. 414. 

N.Y.—^In re Niagara, Lockport & 
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Ontario Power Co., 241 N.T.S. 162, 
229 App.Div. 295. 

Ohio.—Columbus, Delaware & Mari¬ 
on Electric Co. v. Public Utilities 
Commission of Ohio, 163 N.E. 914, 
119 Ohio St. 282. t 

20 C.J. p 330 note 35, p 331 note 57. 

,69- Iowa.—^lowa R., etc., Co. v. 
Jones Auto Co., 164 N.W. 780, 182 
Iowa 982. 

N.M.—Town of Gallup v. Gallup 
Electric Light & Power Co., 225 
P. 724, 725, 29 N.M. 610, citing 

Corpns Juris. 

Ohio.—City of Van Wert v. Van 
Wert Public Service Co., 11 Ohio 
N.P., N.S., 91. 

TOb Mo.—State v. Carrollton Water, 
etc., Co., 155 S.W. 826, 249 Mo. 
649, Ann.Cas.l914D 452. 

20 C.J. p 330 note 39. 

71- Iowa.—Iowa R., etc., Co. v. 

Jones Auto Co., 164 N.W. 780, 182 
Iowa 982. 

20 C.J. p 330 note 40. 

7!2- Iowa.—Iowa R., etc., Co. v. 

Jones Auto Co., 164 N.W. 780, 182 
Iowa 982. 

Neb.—^Mclninch v. Auburn Mut. 
Lighting, etc., Co., 156 N.W. 1075, 
99 Neb. 582. 

Period for which electric company 
may make minimum charges is lim¬ 
ited to that expressly provided for 
in rate ordinafice and schedule of 
rates.—City of Defiance v. Toledo 
Edison Co., 190 N.E. 781, 47 Ohio 
App. 100. 

73- Ark.—^Donnell v. Brockman, 173 
S.W. 843, 117 Ark. 132. 

La.—State v. Sloan, 72 So. 428, 139 
La. 881. 
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of a meter,74 or even a gen-eral "service charge.”75 
Where a maximum charge is not fixed, in the ab¬ 
sence of other prohibition, a "service” or "mini¬ 
mum rate charge” may be made.76 

The utility has a right to maintain optional sched¬ 
ules ;77 and where a customer is eligible to either 
of two optional rates, his status is determined by 
his actual selection.78 While it has been held that 
the utility must give a consumer the benefit of the 
most favorable rate to which he is entitled,79 it is 
also held that the company owes a customer no 
legal duty to select the rate classification most fa¬ 
vorable to, and suitable for, him.SO 

Apportionment. Where a combined public util¬ 
ity plant produces both electricity and another 
commodity, the rate for each commodity must be 
properly apportioned so that the users of one will 
not be subjected to the burden of supporting the 
other.si 

Bills. A utility furnishing electric current must 
calculate properly bills submitted to its custom¬ 


ers ;S2 but submission of such bills is not final; and 
where an error has been made, a bill for the bal¬ 
ance may be presented.23 

Lien. Whether charges for electricity furnished 
by a municipality constitute a lien on real proper¬ 
ty, and, if so, the time at which the lien attaches, 
depend on the terms and construction of pertinent 
statutes and the taking of the steps prescribed 

thereby.84 

§ 30. Power to Prescribe and Regulate 

Subject to constitutional limitations, the legislature 
may exercise the police power of the state by regulating 
rates for electrical service supplied by a public utility. 
The authority, if any, of a municipality or commission to 
fix or regulate rates for such service is confined to that 
conferred on it by statute. 

The rates and charges for electrical service sup¬ 
plied as a public utility are subject to public reg- 
ulation.25 Such regulation is a proper exercise of 
the police power,2® provided it does not violate 
constitutional limitations or restrictions.27 This 
power may be exercised directly by the legisla- 


74. Ark.—^Donnell v. Brockman, 173 
S.W. 843. 117 Ark. 132. 

20 C.J. p 330'note 43. 

75. Ohio.—City of Van Wert v. Van 
Wert Public Service Co., 11 Ohio 
N.P., N.S., 91. 

20 C.J. p 330 note 44. 

76. N.T.—Trlnchere v. United Elec¬ 
tric Light & Power Co., 24 N.T.S, 
2d 681, 175 Misc. 622. 

20 C.J. p 330 note 45. 

77. U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339. 

Pa.—Spear & Co. v. Public Service 
Commission of Pennsylvania, 161 
A. 441, 105 Pa.Super. 240. 

78. Pa.—Kast v. Public Service 
Commission, 189 A. 526, 125 Pa. 
Super. 184. 

79. Ark.—Oklahoma Gas & Electric 
Co. V. Shipley, 80 S.W.2d 635, 190 
Ark. 758. 

Tex.—El Paso Electric Co. v. Ray- 
nolds Holding Co., 100 S.W.2d 97, 
128 Tex. 495, 108 A.L.R. 744, af¬ 
firming, Reynolds Holding Co. v. 
El Paso Electric Co., Civ.App., 70 
S.W.2d 624. 

80. N.Y.—Silver’s Lunch Stores v. 
United Electric Light & Power 
Co., 255 N.Y.S. 515, 142 Misc. 744, 
modified on other grounds 261 N. 
Y.S. 714, 146 Misc. 554. 

Pa.—Spear & Co. v. Public Service 
Commission of Pennsylvania, 161 
A. 441, 105 Pa.Super. 240. 

81. Mo.—State ex rel. Washington 
University v. Public Service Com¬ 
mission of Missouri, 272 S.W. 971, 
308 Mo. 328, error dismissed 48 


’ S.Ct. 32, 275 U.S. 489, 537, 72 L.Ed. 
388. 

82. Utah.—I. X L. Stores Co. v. 

Success Markets, 97 P.2d 577, 98 
Utah 160. 

83. Utah.—I. X. L. Stores Co. v. 

Success Markets, supra. 

84b Ohio.—Home Owners’ Loan Cor¬ 
poration V. Tyson, 12 N.B.2d 478, 
133 Ohio St. 184. 

Pa.—Franklin Guards Ass’n v. Boy¬ 
er, 70 Pa.Super. 263. 

85. Iowa.—Incorporated Town of 
Mapleton v. Iowa Public Service 
Co., 223 N.W. 476, 209 Iowa 400, 
68 A.L.R. 993. 

Mass.—In re Opinion of the Jus¬ 
tices, 14 N.E.2d 392, 300 Mass. 591, 
115 A.L.R. 1158. 

N.Y.—^Village of Boonville v. Malt- 
bie, 283 N.Y.S. 460, 245 App.Div. 
468, reargument denied 285 N.Y.S. 
1052, 246 App.Div. 887, affirmed 4 
N.E.2d 209, 272 N.Y. 40. 

Utah.—City of St. George v. Public 
Utilities Commission, 220 P. 720, 
62 Utah 453. 

20 C.J. p 329 note 17 [a]. 

Subway company 

A company maintaining a conduit, 
however, through which electrical 
companies by paying a rental value 
have acquired the right to lay their 
wires, is not a quasi-public corpora¬ 
tion in the sense that the courts will 
interfere and regulate or determine 
the amount of rent which it may 
charge for the use of the conduit.— 
Brush Electric Ilium. Co. v. Consoli¬ 
dated Tel., etc., Co., 15 N.T.S. 81, af¬ 
firmed 15 N.Y.S. 478. 


86. U.S.—Florida Power & Light Co. 
V. City of Miami, C.C.A.Fla., 98 P. 
2d 180, certiorari denied 59 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 415— 
U. S. V. Oklahoma Gas & Electric 
Co., C.C.A.Okl., 297 F. 575. 

Ark.—^Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
152 Ark. 276, certiorari denied Cen¬ 
tral Power & Light Co. v. Town of 
Pocahontas, 43 S.Ct. 94, 260 U.S. 
755, 67 L.Ed. 498. 

N.T.—In re Niagara, Lockport & On¬ 
tario Power Co., 241 N.T.S. 162, f29 
App.Div. 295. 

Va.—^Virginia-Western Power Co. v. 
Commonwealth, 99 S.E. 723, 125 Va. 
469, 9 A.L.R. 1148, certiorari de¬ 
nied 40 S.Ct. 179, 251 U.S. 557, 64 
L.Ed. 413. 

20 C.J. p 329 note 18.' 

87. Iowa.—Incorporated Town of 
Mapleton v. Iowa Public Service 
Co., 223 N.W. 476, 209 Iowa 400, 68 
A.L.R. 993—Town of Woodward, 
Dallas County v. Iowa Ry. & Light 
Co., 178 N.W. 549, 189 Iowa 518. 

Mass.—^In re Opinion of the Justices, 
14 N.E.2d 392, 300 Mass. 591, 115 
A.L.R. 1158. 

N.T.—Bronx Gas & Electric Co. v. 
Maltbie, 3 N.B.2d 512, 271 N.Y. 364, 
reversing 283 N.T.S. 856, 246 App. 
Div. 657—^Yonkers Electric Light & 
Power Co. v. Maltbie, 3 N.E.2d 512, 
271 N.T. 364, reversing 283 N.Y.S. 
839, 245 App.Div. 419. 

20 C.J. p 329 notes 19, 20 [a]-[d]. 
Due process of law see Constitution¬ 
al Law § 692. 

Equal protection of laws see Consti¬ 
tutional Law § 519. 
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ture,*® or indirectly through municipal corpora¬ 
tions,boards, commissions,^® or other govern¬ 
mental bodies and agencies,to which the power 
has been lawfully delegated. In the absence of 
such delegation to it, a municipality ®2 or a commis¬ 


sion®® has no power to regulate rates. Even where 
some power to regulate rates for electrical service 
has been conferred on it, a municipality®^ or com- 
mission,®5 in regulating, fixing, or prescribing rates, 
must refrain from exercising authority withheld 


88. Ark.—Town of Pocahontas v. 
Central Power & Light Co., 244 S. 
W. 712, 152 Ark. 276, certiorari de¬ 
nied Central Power & Light Co. 

V. Town of Pocahontas, 43 S.Ct. 94, 
2S0 U.S. 755. 67 L.Ed. 498. 

20 C.J. p 329 note 21. 

89. U.S.—City of Seymour v. Texas 
Electric Service Co., C.C.A.Tex., 66 
F.2d 814, reversing, D.C., Texas 
Electric Service Co. v. City of Sey¬ 
mour, 54 F.2d 97, and certiorari de¬ 
nied 54 S.Ct. 121, 290 U.S. 685, 78 

L.Ed. 590—Alaska Electric Light 
& Power Co. v. City of Juneau, 
Alaska, C.C.A.Alaska. 294 F. 864, 
certiorari denied 45 S Ct. 90, 266 

U. S. 601, 69 L.Ed. 462. 

Alaska.—Town of Cordova v. Alaska 
Public Utilities, 9 Alaska 196. 

Ark.—Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
152 Ark. 276, certiorari denied 
Central Power & Light Co. v. 
Town of Pocahontas, 43 S.Ct. 94, 
260 U.S. 755, 67 L.Bd. .498. 

Iowa.—^In re Bansom*s Estate, 258 N. 

W. 78, 219 Iowa 284—^Incorporated 
Town of Sibley v. Ocheyedan Elec¬ 
tric Co., 187 N.W. 560, 194 Iowa 
950. 

Ohio.—City of Noywalk v. Public 
Utilities Commission of Ohio, 13 N. 
EL2d 721, 133 Ohio St. 335—City of 
Van Wert v. Van Wert Public Serv¬ 
ice Co., 11 Ohio N.P., N.S., 91. 

20 C.J. p 329 note 22. 

Bates for power from municipal 
plant 

Kan.—^Holton Creamery Co. v. Brown, 
20 P.2d 503, 137 Kan. 418. 

90. Ark.—^Town of Pocahontas v. 
Central Power & Light Co., 244 S. 
W. 712, 152 Ark. 276, certiorari de¬ 
nied Central Power & Light Co. 

V. Town of Pocahontas, 43 S.Ct. 94, 
260 U.S. 755, 67 L.Ed. 498. 

Oa.—City of Atlanta v. Georgia Ry. 
& Power Co., 100 S.E. 442, 149 Ga. 
411. 

La.—Gulf Public Service Co. v. Lo¬ 
uisiana Public Service Commission, 
149 So. 517, 177 La. 911. 

Mo.—^Bertha A. Mining Co. v. Em¬ 
pire Diat. Electric Co., 235 S.W. 
508, 210 Mo.App. 622, transferred, 
see 232 S.W. 113. 

N.Y.—In re Niagara’, Lockport & 
Ontario Power Co., 241 N.T.S. 
162, 229 App.Div. 295. 

Okl.—City of Durant v. Consumers* 
Light & Power Co., 177 P. 361, 
71 Okl. 282. 

Tenn.—^Holston River Electric Co. v. 


Hydro Electric Corporation, 66 S. 

W.2d 217, 17 TennA.pp. 122. 

20 C.J. p 329 note 23, p 321 note 35 
[b]. 

Bates for 

(1) Current furnished by power 
company to retailer of electricity.— 
Salisbury & S. Ry. Co. v. Southern 
Powrer Co., 102 S.E. 625, 179 N.C. 330, 

12 A.L.R. 304, dismissing rehearing 
101 S.E. 593, 179 N.C. 18, 12 A.L.R. 
304. 

(2) Sale in state of power gen¬ 
erated in another state.—Corporation 
Commission v. Cannon Mfg. Co., 116 
S.E. 178, 185 N.C. 17. 

(3) Rural patrons.—^Miller v. lowa- 
Nebraska Light & Power Co., 262 N. 
W. 855, 129 Neb. 757. 

(4) Private consumers, when rate 
has not been established by mu¬ 
nicipality.—Universal Machine Co. v. 
Ohio Northern Public Service Co., 

13 Ohio App. 271. 

(5) Use of streets and other pub¬ 
lic property in furnishing electric 
service.—City of Clifton Forge v. 
Virginia-Western Power Co., 106 S. 
B. 400, 129 Va. 377. 

91. PnbUc Service Authority 

S.C.—Clarke v. South Carolina Pub¬ 
lic Service Authority, 181 S.B. 481, 
177 S.C. 427. 

92. Fla.—Southern Utilities Co. v. 
City of Palatka, 99 So. 236, 86 Fla. 
583, certiorari granted 44 S.Ct. 454, 
264 U.S. 580, 68 L.Ed. 859, and 
affirmed 45 S.Ct 488, 268 U.S. 232, 
69 L.Ed. 930. 

N.Y.—^In re Niagara, Lockport & On¬ 
tario Power Co., 241 N.Y.S. 162, 
229 App.Div. 295. 

20 C.J. p 329 note 25. 

Power does not exist under 

(1) General welfare clause, or un¬ 
der clause conferring power to grant 
franchises in, and regulate use of, 
streets.—City of Seymour v. Texas 
Electric Service Co., C.C.A.Tex., 66 F. 
2d 814, reversing, D.C., Texas Elec¬ 
tric Service Co, v. City of Seymour, 
54 F.2d 97, and certiorari denied 54 
S.Ct 121, 290 U.S. 685, 78 L.Ed. 
590. 

(2) Power or authority to regulate 
the erection of poles and the string¬ 
ing of wires on poles in the public 
streets. 

U.S.—Water, Light & Power Co. v. 
City of Hot Springs, S. D., D.C. 
S.D., 274 F. 827. 

La.—Gulf Public Service Co. v. Lo¬ 
uisiana Public Service Commission, 
149 So. 617, 177 La. 911. 

(3) Statutory authority to provide j 


for lighting streets and public 
grounds.—^Water, Light & Power Co. 
V. City of Hot Springs, S. D., supra. 

93. Iowa.—^Wapsie Power & Light 
Co. V. City of Tipton, Cedar Coun¬ 
ty, 193 N.W. 643, 197 Iowa 996. 

Neb.—Cornhusker Electric Co. v. 
City of Falrbury, 278 N.W. 379, 
134 Neb. 248. 

local electile light companies are 
not “other transmission companies” 
within constitutional provision for 
regulation of rates thereof by cor¬ 
poration commission.—^La Follette v. 
Albuquerque Gas & Electric Co.*s 
Rates, 17 P.2d 944, 37 N.M. 57, fol¬ 
lowed in Citizens of Santa F4 v. New 
Mexico Power Co., 17 P.2d 946, 37 N. 

M. 61. 

94. Tex.—City of Baird v. West Tex¬ 
as Utilities Co., Civ.App., 146 S.W. 
2d 965, error dismissed, Sup., 148 
S.W.2d 392. 

Bates for outside customers of mu. 
nicipal plant , 

A municipality furnishing electrici¬ 
ty is without power, in the ab¬ 
sence of a statute expressly confer¬ 
ring it, to fix or change by ordi¬ 
nance, and in the exercise of its 
legislative function, rates for con¬ 
sumers outside the municipal terri¬ 
torial limits.—Incorporated Town of 
Sibley v. Ocheyedan Electric Co., 187 

N. W. 660, 194 Iowa 960. 

95. Colo.—Golden Cycle Mining & 
Reduction Co. v. Colorado Springs 
Light, Heat & Power Co., 192 P. 
493, 68 Colo. 588. 

N.Y.—^Village of Boonville v. Malt- 
bie, 4 N.E.2d 209, 272 N.Y. 40, af¬ 
firming 283 N.Y.S. 460, 245 App.Div. 
468, reargument denied 285 N.Y.S. 
1052, 246 App.Div. 887—New York 
Edison Co. v. Maltbie, 279 N.Y. 
S. 949, 244 App.Div. 436. 

N.D.—Chrysler Light & Power Co. 
V. City of Belfleld, 224 N.W. 871, 68 
N.D. 33, 63 A.L.R. 1337. 

Wis.—Chippewa Power Co. v. Rail¬ 
road Commission of Wisconsin, 205 
N.W. 900, 188 Wis. 246—City of 
Eau Claire v. Railroad Commis¬ 
sion, 189 N.W. 476, 178 Wis. 207. 
Federal power commission 
The Federal Power Act was in¬ 
tended to regulate only those mat¬ 
ters pertaining to the interstate ex¬ 
change of wholesale electric power, 
and was not intended to confer au¬ 
thority on federal power commission 
to regulate local rates of public utili¬ 
ty companies.—^Northern Pennsyl¬ 
vania Power Co. v. Pennsylvania 
Public Utility Commission, 200 A. 
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from it and Tcetp -within the authority conferred on 
it hy statute, either expressly or by inference; but 
the question of whether a commission has kept 
within its authority may, in a particular case, not 
find its answer in any express provision of the 
statutes, but rather must be deduced from a con¬ 
sideration of many corelated statutes in conjunc¬ 
tion witli the history of commercial, economic, and 
political development.^® Under some,®^ but not 
other,®* 'Constitutional and statutory provisions, a 
state 'Commission may fix or regulate rates for elec¬ 
trical service furnished by a municipality. Also, 
some provisions are construed not to confer on a 
state commission control of the rates for service 
furnished by a municipality either within its own 
limits or in outside territory,®® while others are 
deemed to authorize the commission to fix rates 
for service to consumers beyond, but not for serv¬ 
ice to consumers within, the territorial boundaries 
of the municipality.^ . . 

MMers included. The power to regulate rates 


includes the right to fix definite rates;® to fix max¬ 
imum* or minimum^ rates; and to regulate® or 
to prohibit® meter charges. The rate fixing power 
of a commission includes jurisdiction to determine 
which, if any, of several rates is applicable to a 
purchaser of electricity from a public utility, under 
the particular conditions and circumstances sur¬ 
rounding the use of the electricity by the purchas- 
er.7 

Legislative function. The function of rate mak¬ 
ing is purely legislative in its character,® and nec¬ 
essarily involves legislative discretion,® whether ex¬ 
ercised directly by the legislature or by some sub¬ 
ordinate or administrative body;i® but this is true 
only as to a business affected with a public inter- 
est.ii. When a municipality fixes or regulates rates 
in the exercise of its governmental functions, as 
distinguished from the exercise of its proprietary 
powers in the making of a contract, it may and 
should do so by an ordinance,. formally and offi¬ 
cially enacted^® by its council, commission, or other 


866, 132 Pa.BTip«r. 178, reversed on 
other grronnd-s B A.2d 133, 333 Pa. 265. 

Slectxlo xaJIroads are not "elec¬ 
trical corporations,’^ and are not sub¬ 
ject to rate regrulation by public 
service cominission, although they 
sell electricity to others.—In re 
Chalmers, 234 N.Y.S. 174, 226 App. 
Biv. .702, aflSLrmed 16S N.EL 43i; 251 
Isr.T. 570. 

Snrplns energy 

Electrical energy produced by a 
company which is not required for 
present needs of a public service may 
reasonably be called surplus, and Its 
sale to private parties for power pur¬ 
poses is not subject to regulation by 
the public service commission of 
Washington.—Puget Sound Interna¬ 
tional Ry. & Power Co. v. Kuyken¬ 
dall, D.C.Wash,, 293 P. 791. 

96. Wis.—City of Eau Claire v. 
Railroad Commission, 189 N.W. 
476. 178 Wis. 207. 

97. Ill.—^Hairgrove v. City of Jack¬ 
sonville, 8 N.E.2d 187, 366 Ill. 
163. 

Ind.—City of Logojisport v. Public 
Service Commission, 177 N.E. 249, 
202 Ind. 523, 76 A.L.R. 838, fol¬ 
lowed in 191 N.E. 136, 206 Ind. 
712. 

N.T.—^Village of Boonville v. Malt- 
ble, 4 N.B.2d 209, 272 N.T. 40, af¬ 
firming 283 N.Y.S. 460, 245 App.Div. 
468, reargument denied 285 N.Y.S. 
1052, 246 App.Div. 887—In re Ni¬ 
agara, Lodsport & Ontario Power 
Co., 241 N.Y.S. 162, 229 App.Div. 
295—Village of Boonville v. Malt- 
ble, 281 N.Y.S. 787, 166 Mlsc, 6. 

98. Cal.—City of Pasadena v. Rail¬ 
road Commission of California, 192 


P. 25, 183 Cal. 626, 10 A.L.R. 
1425. 

Idaho.—Kiefer v. City of Idaho Palls, 
289 P. 81, 49 Idaho 458. 

Kan.—^Holton Creamery Co. v. Brown, 
20 P.2d 503, 137 Kan. 418. 

N.D.—Thomas v. McHugh, 256 N.W. 
763, 65 N.D. 149. 

99. Cal.—City of Pasadena v. Rail¬ 
road Commission of California, 192 
P. 25, 183 Cal. 626, 10 A.L.R. 
1425. 

1. Colo.—City of Lamar v. Town of 
Wiley, 248 P. 1009, 80 Colo. 18. 

2. Idaho.—^Idaho Power, etc., Co. v. 
Blomquist, 141 P. 1083, 26 Idaho 
222 . 

Iowa.—^Incorporated Town of Maple- 
ton V, Iowa Public Service Co., 223 
N.W. 476, 209 Iowa 400, 68 A.L.R. 
993. 

3. Ohio.—City of Van Wert v. Van 
Wert. Public Service Co., 11 Ohio 
N.P., N.S., 91. 

20 C.J. P 330 note 31. 

4. U.S.—City of Seymour v. Texas 
Electric Service Co., C.C.A.Tex., 
66 P.2d 814, reversing, D.C., Texas 
Electric Service Co. v. City of 
Seymour, 54 F.2d 97, and certiorari 
denied 54 S.Ct. 121, 290 U.S. 685, 
78 L.Ed. 590. 

Ohio.—City of Van Wert v. Van Wert 
Public Service Co., 11 Ohio N.P., 
N.S., 91. 

20 C.J. p 330 note 32. 

Corpus Juris Is cited in a case 
dealing with the regulation of fares 
for the carriage of passengers in mo¬ 
tor vehicles.—^Parsons v. City of (?al- 
'veston, 84 S.W.2d 996, 1000, 125 Tex. 
568, affirming, <hv.App., .53 S.W.2d 
160. 


5. Pla.—Gainesville Gas, etc., Co. v. 
'Gainesville, 58 So. 785, 63 Fla. 

425. 

20 C.J. p 330 note 36. 

6. Iowa.—^lowa R., etc., Co. v. Jones 
Auto Co., 164 N.W. 780, 182 Iowa 
982. 

20 C.J. p 330 note 37. 

7. Tenn.s—Trent v. Tennessee Public 
Service Co., 100 S.W.2d 660. 171 
Tenn. 89. 

8. Cal.—San Joaquin Light, etc., 
Corp. V. State R. Commn., 165 P. 
16, 175 Cal. 74. 

La.—^Johnson v. City of Natchitoch¬ 
es, 129 So. 433, 14 La.App. 40. 

N.Y.—^In re Niagara. Lockport & 
Ontario Power Co., 241 N.Y.S. 
182, 229 App.Div. 295. 

Legislative or quasi legislative 
Ga.—^Mutual Light & Water Co. v. 
City of Brunswick. 124 S.E. 178, 
158 Ga. 677, answer to certified 
questions conformed to 124 S.E. 
392, 32 Ga.App. 640. 

9. N.T.—In re Niagara, Lockport & 
Ontario Power Co., 241 N.Y.S. 162, 
229 App.Dlv. 295. 

1C. U.S.—^Knoxville v. Knoxville 
Water Co., Tenn., 29 S.Ct. 148, 212 

U. S. 1, 53 L.Ed. 371. 

Cal.—San Joaquin Light, etc., Corp. 

V. State R. Commn., 165 P. 16, 175 
Cal. 74. 

11. Ala.—^Alabama Power Co. v. 
Cullman County Electric Member¬ 
ship Corporation, 174 So. 866, 234 
Ala. 396, adhered to 178 So. ,919>. 
235 Ala. 694. 

12- Fla.—Williams v.. Public Utility,' 
Protective League of Florida, 173 
So. 286, 130 Fla. 603. 
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legislative body.^? The legislative power to regu¬ 
late rates is a continuing one^^ and cannot be bar¬ 
gained away.i® 

Judicial function. A court cannot fix rates for 
electricity but it may determine the legislative 
intent in fixing rates,^^ interfere where the ac¬ 
tion in question impairs constitutional rights,pass 
on the question of whether an established rate is 
unreasonable, see infra § 34, or discriminator}", see 
infra § 35, and determine whether the use for 
which electricity is 'supplied is public in its nature 
so as to be subject to public regulation of rates 
and where, in a suit brought to recover for elec¬ 
tricity furnished, it appears that there is no con¬ 
tract rate and no applicable legally established 
rate, the court may, without violation of the rule 
against its exercise of the rate-making function, 
and, by necessity, must, determine the rate charge-, 
able for the purpose of recovery on a quantum 
meruit basis.^O The court cannot, in a suit to 
declare a contract void, alter rates fixed by a com- 


miasion,2i nor can it, on a motion for a prelim¬ 
inary injunction against'the construction of power 
lines, determine whether rates may be fixed by a 

■ commission.22 

§ 31. Contract Rates and Change Thereof 

a. In general 

b. Municipal contracts 

a. In Greneral 

When supported by a consideration, a contract with a 
private utility respecting rates for electricity is binding 
until it is properly modified or terminated; and a con¬ 
tract with a public utility, if not in conflict with valid 
existing rate regulations, is binding until it is superseded 
or modified by valid future rate regulations or otherwise. 

A contract concerning rates for electrical current 
or energy to be supplied is not inherently illegal.23 
If supported by a consideration,^^ it may be bind¬ 
ing ;25 and, until it is properly modified or abro- 
gated,2® it may and should be performed according 
to its terms27 and the proper construction and ap¬ 
plication thereof.28 However, a private contract 


La.—Johnson v. City of Natchitoch¬ 
es, 129 So. 433, 14 La.App. 40. 

Minn.—Borough of Belle Plaine v. 
Northern Power Co., 172 N.W. 217, 
142 Minn. 361. 

Ohio.—City of Washington v. Pub¬ 
lic Utilities Commission, 124 N.B. 
4$, 99 Ohio St. 70. 

Ohio.—Universal Machine Co.^v. Ohio 
Northern Public Service Co., 13 
Ohio App. 271. 

13. U.S.—Springfield Gas & Electric 
Co. V. City of Springfield, 42 S.Ct. 
24, 257 U.S. 66. 66 L.Bd. 131, af¬ 
firming 126 N.E. 739, 292 Ill. 236. 

Fla.—^Williams v. Public Utility Pro¬ 
tective League of Florida, 178 So. 
286, 130 Fla. 603. 

Ohio.—Ohio River Power Co. v. City 
of Steubenville, 124 N.B. 246, 99 
Ohio St. 421—City of Washington 
V. Public Utilities Commission, 124 
N.E. 46, 99 Ohio St. 70—Butler v. 
Karb, 117 N.B. 953, 96 Ohio St. 
472. 

14. Iowa.—Town of Woodward, Dal¬ 
las County V. Iowa Ry. & Light 
Co., 178 N.W. 549, 189 Iowa 518. 

Tenn.—Memphis Power & Light Co. 
V. City of Memphis, 112 S.W.2d 817. 
172 Tenn. 346. 

15. Fla.—^Williams v. Public Utility 
Protective League of Florida, 178 
So. 286, 130 Fla. 603. 

Iowa.—Town of Woodward, Dallas 
County V. Iowa Ry. & Light Co., 
178 N.W. 549, 189 Iowa 518. 

20 C.J. p 329 note 29. 

16. Alaska.—Graff v. Town of Sew¬ 
ard, 7 Alaska 341. 

Idaho.—^Kiefer v. City of Idaho Falls, 
289 P. 81, 49 Idaho 458. 

Iowa.—Wapsie Power & Light Co. v. 


City of Tipton, Cedar County, 193 
N.W. 643, 197 Iowa 996. 

N*b.—Cornhusker Electric Co. v. City 
of Pairbury, 278 N.W. 379, 134 Neb. 
248. 

Statute does not contemplate fix¬ 
ing of rate by court.—Guth v. City 
of Staples, 237 N.W. 411, 183 Minn. 
552. 

17. N.T.—^In re Niagara, Lockport & 
Ontario Power Co., 241 N.T.S. 162, 
229 App.Div. 295. 

IS. Cal. — San Joaquin Light etc., 
Corp. V. State R. Commn., 165 P. 16, 
175 Cal, 74. 

19. U.S.—^Puget Sound Internation¬ 
al Ry. & Power Co. v. Kuykendall, 

D.aWash., 293 P. 791. 

20. U.S.—City of High Point v. 
Duke Power Co., D.C.N.C., 34 P. 
Supp. 339—Continental Trust Co. 
V, United Rys. & Electric Co. of 
Baltimore, D.C.Md., 7 P.Supp. 265. 

21. Mich.—^Mieske v. Harmony Elec¬ 
tric Co., 270 N.W. 216, 278 Mich. 
61. 

22. U.S.—Georgia Power Co. v. 
Tennessee Valley Authority, D.C. 
Ga., 14 F.Supp. 673. 

23. Kan.—Wichita R. & Light Co. 
V. Court of Industrial Relations, 
214 P. 797, 113 Kan. 217. 

24. Minn.—^Macdanz v. Northern 
States Power Co., 289 N.W. 58, 206 
Minn. 510. 

N.C.—^Piedmont Power & Light Co. v. 
L. Banks Holt Mfg. Co., Ill S.B. 
623, 183 N.C. 327. 

Utah.—^U. S, Smelting, Refining & 
Milling Co. v. Utah Power & Light 
Co.. 197 P. 902, 58 Utah 168. 

26. W.Va.—^Holdred Collieries of 
West Virginia v. Boone County 
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. Coal Corporation, 124 S.E. 493, 97 
I W.Va. 109. 

20 C.J. p 336 note 8. 

26. U.S.—Consolidated Gas Electric 
Light & Power Co. of Baltimore v. 
United Railways & Electric Co. of 
Baltimore, C.C.A.Md., 76 F.2d 535. 

Va.—^^lackwood Coal & Coke Co. v. 
Old Dominion Power Co., 144 S.E. 
439, 151 Va. 52. 

Time of termination 
An oral agreement Interpreting a 
written contract terminates when 
the written contract terminates.— 
Massaponax Sand & Gravel Corpora¬ 
tion V. Virginia Electric & Power Co., 
186 S.B. 3, 166 Va. 406. 

Contract with private utility 
A contract with a lessor, furnish¬ 
ing electricity to tenants but not to 
the public generally, respecting rates 
is not subject to change or abroga¬ 
tion by the court. 

Ohio.—^Jonas v. Swetland Co., 162 N. 

E. 45, 119 Ohio St. 12, affirming 
162 N.E. 755, 29 Ohio App. 4. 

W.Va.—^Holdred Collieries of West 
Virginia v. Boone County Coal Cor¬ 
poration, 124 S.E. 493, 97 W.Va. 
109. 

27. U.S.—^Idaho Power Co. v. 
Thompson, D.C.Idaho, 19 F.2d 547. 

Kan.—Wichita R. & Light Co. v. 
Court of Industrial Relations, 214 
P. 797, 113 Kan. 217. 

Mich.—Edison Sault Electric Co. v. 
Manistique Pulp & Paper Co., 270 
N.W. 799, 278 Mich. 592. 

28. U.S.—Consolidated Gas Elec¬ 
tric Light & Power Co. of Balti¬ 
more V. United Railways & Elec¬ 
tric Co. of Baltimore, C.C.A.Md., 76 

F. 2d 535. 
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with a public service electric company with regard 
go rates is subject to the police power of regula¬ 
tion; and consequently it is inoperative and void 
where it conflicts with valid existing rate regula¬ 
tions, or, if valid regulations are made in the fu¬ 
ture, it may be superseded or modified thereby.^9 
As noted infra § 33, some statutes contemplate the 
filing of the contract, or a copy thereof, with a pub¬ 
lic commission so as to make it a part of the utili¬ 
ty’s rate schedule. It has been held that the com¬ 
pany is bound by the rates fixed by the contract un¬ 
til it is relieved therefrom by the commission 
but it has also been held that rates established by 
the commission supersede all private contracts or 
agreements as to rates, without a specific adjudi¬ 
cation by the commission on any contract,31 and 
that it is incumbent on the utility, if it desires rates 
established by agreement to stand, to obtain ap¬ 
proval thereof by the commission within a rea¬ 
sonable time.32 


b. Mximcipsd Contracts 

Provided it is entered into by the municipaiity in the 
exercise, and within the limits, of proprietary powers con¬ 
ferred on it by statute, a contract as to rates, during a 
definite, reasonable period, for the furnishing of elec¬ 
tricity to a municipality or its inhabitants, or by a mu¬ 
nicipality to outside consumers, is valid and binding dur¬ 
ing the term of the contract unless, or until, the legisla¬ 
ture, either directly or through a public service commis¬ 
sion, interferes therewith by exercising its power to 
regulate rates. 

A contract, such as an accepted franchise, fixing 
rates for the furnishing of electricity to a munici¬ 
pality or its inhabitants, or both, during a definite, 
reasonable period, and entered into with a public 
service corporation by the municipality in the exer¬ 
cise of proprietary, as distinguished from legisla¬ 
tive regulatory, powers conferred on it by statute, 
is valid, binding, and conclusive on the parties, and 
constitutes the measure of their rights and obliga- ' 
tions, during the^term of the contractus unless, or 


29. U.S.—^Union Dry Goods Co. v. 
Georgia Public Service Coirora- 
tion. 39 S.Ct. 117, 248 U.S. 872, 63 
L.Ed. 309, 9 A.L.R. 1420, affirming 
83 S.E. 946, 142 Ga. 841—Market 
St. Ry. Co. v. Pacific Gas & Elec¬ 
tric Co.. D.C.Cal., 6 P.2d 633, mo¬ 
tion dismissed 46 S.Ct. 487, 291 

U. S. 691, 70 L.Ed. 1154—U. S. v. 
Oklahoma Gas & Electric Co., C. 
C.A.Okl., 297 F. 575. 

Ala.—City of Mobile v. Mobile Elec¬ 
tric Co., 84 So. 816, 203 Ala. 574. 
Ark.—Harrison Electric Co. v. Citi¬ 
zens’ Ice & Storage Co., 232 S.W. 
932, 149 Ark. 502. 

Colo.—City of Lamar v. Town of 
Wiley, 248 P. 1009, 80 Colo. 18— 
Ohio & Colorado Smelting & Re¬ 
fining Co. V. Public Utilities Com¬ 
mission of Colorado, 187 P. 1082, 
6$ Colo. 137. 

Iowa.—In re Ransom’s Estate, 258 N. 

W. 78, 219 Iowa, 284. 

Mo.—May Department Stores Co. v. 
Union Electric Light & Power Co., 
107 S.W.2d 41, 341 Mo. 299—Kansas 
City Power & Light Co. v. Midland 
Realty Co., 93 S.W.2d 954, 338 Mo. 
1141, affirmed Midland Realty Co. 

V. Kansas City Power & Light 
Co., 57 S.Ct. 845, 300 U.S. 100, 81 
L.Ed. 540, rehearing denied 57 S. 
Ct. 504, 300 U.S. 687, 81 L.Ed. 888— 
State ex rel. Washington Universi¬ 
ty V. Public Service Commission of 
Missouri, 272 S.W. 971, 308 Mo. 328, 
error dismissed 48 S.Ct. 32, 275 U. 
S. 489. 537, 72 L.Ed. 388—Kansas 
City Bolt & Nut Co. v! Kansas 
City Light & Power Co., 204 S.W. 
1074, 275 Mo. 529, affirmed 40 S.Ct. 
392, 252 U.S. 671, 64 L.Ed. 721— 
Bertha A. Mining Co. v. Empire 
Dist. Electric Co., 235 S.W. 608, 210 
Mo.App. 622, transferred see. Sup., 
232 S.W. 113. 


'N.J.—Edison Storage Battery Co. v. 
Board of Public Utility Com’rs, 
108 A. 247, 93 N.J.Law 301. 

Ohio.—Universal Machine Co. v. Ohio 
Northern Public Service Co., 13 
Ohio App. 271. 

Pa.—^Duquesne Light Co. v. Public 
Service Commission, 77 Pa.Super. 
8—Slate Belt Electric St. Ry. Co. v. 
Public Service Commission, 73 Pa. 
Super. 493. 

Va.—^Blackwood Coal & Coke Co. v. 
Old Dominion Power Co., 144 S.E. 
439, 151 Va. 52—Commonwealth 
V. Shenandoah River Light & Pow¬ 
er Corporation, 115 S.E. 696, 135 
Va. 47. 

20 C.J. p 335 note 2. 

Azhltratlon provision of contract 
is inapplicable, after public service 
commission’s approval of new electric 
rate schedule,—Niagara, Lockport & 
Ontario Power Co. v. Seneca Iron & 
Steel Co., 219 N.Y.S. 418, 128 Misc. 
335, affirmed 221 N.Y.S. 869, 219 App. 
Div. 868. 

Contract made before corporation be^ 
came utility 

Rate regulations apply to contracts 
made by a public service corporation 
to supply electric power although 
made before the completion of its 
plant and therefore before the cor¬ 
poration was a public utility.—^Kil- 
bourn City v. Southern Wisconsin 
Power Co., 135 N.W. 499, 149 Wis. 
168. 

presumptions 

(1) It will be conclusively pre¬ 
sumed that the parties contracted in 
contemplation of the power of the 
proper authority to fix rates in every 
case where such power exists and 
may thereafter be legally exercised. 
—^Pinney & Boyle Co. v. Los Angeles 
Gas & Electric Corp., 141 P. 620, 


168 .Cal. 12, L,R.A.1915C 282, Ann. 
Cas.l915D 471—20 C.J. p 336 note 5. 

(2) In absence of facts showing the 
contrary, it would be presumed that 
contract for electric service by utili¬ 
ty conformed to utility’s rate sched¬ 
ule filed pursuant to provisions of 
public service law.—Port Green Re¬ 
frigerating Service v. Brooklyn Edi¬ 
son Co., 295 N.Y.S. 803, 162 Misc. 
511. 

Alteration of rates as not violating 
constitutional guaranty against im¬ 
pairment of obligation of contract 
see Constitutional Law § 327. 

30. N.C.—Piedmont Power & Light 
Co. V. L. Banks Holt Mfg. Co., Ill 
S.E. 623, 183 N.C. 327. 

Proceedings before commission to 
obtain higher rate see infra § 33. 

31. Mo.—May Department Stores Co. 
V. Union Electric Light & Power 
Co., 107 S.W.2d 41, 341 Mo. 299. 

32. Mo.—^May Department Stores Co. 
V. Union Electric Light & Power 
Co., supra. 

33. U.S.—^Nebraska Gas & Electric 
Co. v. City of Stromsburg, Neb., 
C.C.A.Neb., 2 F.2d 618—Water, 
Light & Po'wer Co. v. City of Hot 
Springs, S. D.. D.C.S.D., 274 P. 827. 

Ark.—^Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
152 Ark. 276, certiorari denied 
Central Power & Light Co. v. 
Town of Pocahontas, 43 S.Ct. 94, 

. 260 U.S. 755, 67 L.Ed. 498—Arisan- 
sas Light & Power Co. v. Cooley, 
211 S.W. 664, 138 Ark. 390. 

Fla.—Southern Utilities Co. v. City 
of Palatka, 99 So. 236, 86 Fla. 
583, certiorari granted 44 S.Ct. 464, 
264 U.S. 580, 68 L.Ed. 859, and af¬ 
firmed 45 S.Ct. 488, 268 U.S. 232, 69 
L.Ed. 939. 
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until, it is disturbed by the legislature, or an agency 
to which it has delegated authority, in the exercise 
of the legislative power to regulate rates.^^ A like 
rule applies to a contract between a municipality 
supplying electricity and a consumer outside the 
municipal boundaries.35 Any statutory require¬ 
ment, prohibition, or limitation applicable to a con¬ 
tract of a municipality respecting rates must, of 
course, be observed;®® and where, under statutes 
in force at the time and the construction thereof, a 
municipality has no power to contract as to rates 
a purported contract entered into by it is not bind¬ 
ing.®"^ Even though the statute authorizing a mu¬ 


nicipality to contract as to rates does not limit the 
duration of the contract, it is the policy of the law 
to declare unenforceable a contract of this charac¬ 
ter which fixes a rate perpetually or for an indefi¬ 
nite time or unreasonable period; and where the 
contract does so it will be h^d void for so much of 
the time as is excessive.®® A particular contract 
may be void or unenforceable for lack of consider¬ 
ation®® or mutuality;^® and where an ordinance 
fixing a rate is not accepted it is not a contract.^! 

A valid municipal contract as to rates must be 
construed by the same rules of construction as any 
other contract.^® It may be continued and renewed 


Iowa.—^lowa Electric Co. v. Incor¬ 
porated Town of Winthrop, 198 N. 
W. 14, 198 Iowa 196—^Wapsie Pow¬ 
er & Light Co. V. City of Tipton, 
Cedar County. 193 N.W. 643, 197 
Iowa 996. 

Mich.—^Village of Plainwell v. Bes- 
ley Light & Power Co., 183 N.W. 
66. 214 Mich. 461. 

Minn.—^Borough of Belle Plaine v. 
Northern Power Co., 172 N.W. 217, 
142 Minn. 361. 

N.M.—Town of Gallup v. Gallup 
Electric Light & Power Co., 225 P. 
724. 29 N.M. 610. 

N.D.—Chysler Light & Power Co. v. 
City of Belfleld, 224 N.W. 871, 68 
N.D. 33. 63 A.L.R. 1337—West¬ 
ern Electric Co. v. City of James¬ 
town, 181 N.W. 363. 47 N.D. 157. 
Ohio.—Ohio River Power Co. v. City 
of Steubenville, 124 N.E. 246, 99 
Ohio St. 421—City of Defiance v. 
Toledo Edison Co., 190 N.E. 781, 47 
Ohio App, 100. 

Va.—Virginia-Western Power Co. v. 
Commonwealth, 99 S.E. 723, 125 
Va. 469, 9 A.L.R. 1148, certiorari 
denied 40 S.Ct. 179, 251 U.S. 557, 
64 L.Ed. 413. 

In. absence of fraud or mutual mis- 
take of fact 

Ohio.—Selznick v. Toledo Edison Co., 
28 N.E.2d 682, 64 Ohio App. 266, 
appeal dismissed 26 N.E.2d 206, 136 
Ohio St. 424. 

Bights under contract 

(1) Under a franchise fixing a 
maximum rate, the company has a 
right to change its rates, without 
the consent of the municipality, so 
long as the rates do not exceed 
the prescribed maximum. 

S.D.—City of Watertown v. Water- 
town Light & Power Co., 173 N.W. 
739, 42 S.D. 220. 

Va.—^Appalachian Power Co. v. Town 
of Pulaski, 108 S.E. 885, 130 Va. 
612. 

(2) Where by ordinance, accepted 
by the company, a power company 
was given the use of the city streets, 
and. subject to a provision for maxi¬ 
mum rates and for arbitration, was 
given the right to charge for com¬ 
mercial light and power rates which 


it might fix, no amendment of the 
ordinance was required to permit it 
by contract to fix such rates for an 
agreed period, or to make a binding 
contract with the city to exercise 
its right to make charges in a cer¬ 
tain way, nor would such a con¬ 
tract operate as an amendment of 
the ordinance.—City of Saginaw v. 
Consumers’ Power Co., 182 N.W. 146, 
213 Mich. 460. 

FezformaiLce 

The company may and should com¬ 
ply with the contract.—^Union Light, 
Heat & Power Co. v. City of Ft. 
Thomas, 87 S.W.2d 103, 261 Ky. 100. 

34. U.S.—Southern Utilities Co. v. 
City of Palatka. Fla., 45 S.Ct 488, 
268 U.S. 232, 69 L.Ed. 930, affirm¬ 
ing 99 So. 236, 86 Fla. 583. 

N.M.—Town of Gallup v. Gallup Elec¬ 
tric Light & Power Co., 225 P. 724, 
29 N.M. 610. 

Okl.—^Huffaker v. Town of Fairfax, 
242 P. 254, 115 Okl, 73. 

Coutiuuisg police power 
Even though contract for sale of 
electric power to city by Tennessee 
Valley Authority required that Au¬ 
thority approve resale rates, thb 
regulation of rates was subject to 
continuing police power of state.— 
Memphis Power & Light Co. v. City 
of Memphis, 112 S.W.2d 817, 172 
Tenn. 346. 

35. Iowa.—^Incorporated Town of 
Sibley v. Ocheyedan Electric Co., 
187 N.W. 560, 194 Iowa 950. 

Statute construed to authorize, but 

not require, municipality furnishing 
electricity to contract with consumer 
outside the city limits.—Guth v. City 
of Staples, 237 N.W. 411, 183 Minn. 
552. 

36. U.S.—Central Power Co. v. City 
of Kearney, C.C.A.Neb., 274 P. 253. 

Ala.—Oppenheim v. City of Florence, 
155 So. 869. 229 Ala. 50., 

Fa.—City of New Castle v. Public 
Service Commission, 88 Pa. Super. 
314. 

Duration 

Neither statute providing that 
contract for construction of munici¬ 
pal electric light and- power plsmt 
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shall specify maximum rate that 
may be charged consumers, Including 
municipality, nor contract executed 
pursuant thereto contemplates that 
maximum rate in contract shall be 
in effect after the cost of the plant 
has been fully paid, since after plant 
has paid for Itself the provisions of 
statute are no longer effective. 
Maximum rates specified by con¬ 
struction contract are effective as 
long as obligations contained in rev¬ 
enue bonds are unpaid.—Lahn v. In¬ 
corporated Town of Primghar, 281 
N.W. 214, 225 Iowa 686. 

37. U.S.—Southern Iowa Electric 
Co. V. City of Chariton, Iowa, 41 S. 
Ct. 400, 255 U.S. 539, 65 L.Ed. 764, 
reversing, D.C., Muscatine Light¬ 
ing Co. V. City of Muscatine, 256 
F. 929, and appeal dismissed Iowa 
Gas &. Electric Co. v. City of Mt. 
Pleasant, Iowa, 42 S.Ct. 45, 257 U. 
S. 662, 66 L.Ed. 42’3. 

Tex.—City of Uvalde v. Uvalde Elec¬ 
tric & Ice Co., Com.App., 250 S.W. 
140, affirming. Civ.App., 235 S.W. 
625. 

Power to contract not implied firom 
power to regulate 

Tex.—City of Uvalde v. Uvalde Elec¬ 
tric & Ice Co., Civ.App., 235 S.W. 
625, affirmed, Com.App., 250 S.W. 
140. 

sa Ala.—^Mobile Electric Co. v. City 
’ of Mobile, 79 So. 39, 201 Ala. 6d7, 
L.R.A.i918P 667. 

39. Wis.—^Milwaukee Electric Ry. & 
Light Co. V. City of Milwaukee, 
181 N.W. 298, 173 Wis. 329. 

40. U.S.—Nebraska Gas & Electric 
Co. V. City of Stromsburg, Neb., C. 
C.A.Neb., 2 F.2d 518—Central Pow¬ 
er Co. V. City of Kearney, C.C.A. 
Neb., 274 F. 253. 

41. Ohio.—City of Washington v. 
Public Utilities Commission, 124 
N.E. 46, 99 Ohio St, 70. 

42. U.S.—^Nebraska Gas & Electric 
Co. V. City of Stromsburg, Neb., 
C.C.A-Neb., 2 P.2d 518.' 

> Practioal construction by parties 
will be accorded effect.—Western 
Electric Co. v. City of Jamestown, 
181 N.W. 363, 47 N.D. 157. 
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by practical construction and it may be modified 
by an ordinance passed by the municipality and ac¬ 
cepted by the utility,but not by an ordinance to 
which the other party does not consent,^5 nor by 
the action of the company to which the city and 
its inhabitants give only an enforced consent, un¬ 
der threat of shutting off the electrical current, and 
not a legal consent.^® 

Whether rates fixed by contract with a munici¬ 
pal corporation are subject to change by a state 
public utilities commission depends on the terms 
and construction of pertinent constitutional and 
statutory provisions, they being so subject under 
some,^*^ but -not other,^® provisions. 

§ 32, Rate Base 

The base for rates of a utility furnishing electricity 
is the capital investment on which it is entitled to a rea¬ 
sonable return. It consists of the present, fair value of 
the property of the utility which is used and useful in 


§ 32 

furnishing electricity to the public within the zone for 
which the rates in question are fixed. Frequently, such 
value Is arrived at by ascertaining the reproduction cost 
of the property, including overhead expenses, and al¬ 
lowances for contingencies and omissions, in construction, 
subtracting therefrom accrued depreciation, adding there¬ 
to the amount necessary for working capital and such 
value, if any, not otherwise accounted for, as attaches to 
the whole plant as a going concern, and using the original 
or historical cost for purposes of corroboration or correc¬ 
tion. 

One of the elements to be considered in fixing 
rates for electricity, and which is called the rate 
base, is the fair and reasonable value, as of the 
date to which the rate inquiry relates, of the prop¬ 
erty of the utility which is used and useful for sup¬ 
plying electricity to. the public within the area or 
territory for which the rates are being fixed."*® 
Property to be valued for this purpose includes 
land;®® a water right constituting part of the util¬ 
ity company's production system local property 
and such proportionate part of other property as 


Mere reading of franolilse may 
showthat it covers only night serv¬ 
ice and not both day and night serv¬ 
ice.—City of Clifton Forge v. Vir¬ 
ginia-Western Power Co., 108 S.B. 
400. 129 Va. 377. 

Farticnlar franolilse contract con¬ 
strued 

Ky.—^Marion Electric Light & Ice 
Co. V. Rochester, 149 S.W. 977, 149 
Ky. 810. 

48L N.D.—^Western Electric Co. v. 
City of Jamestown, 181 N.W. 363, 
47 N.D.' 157. 

44. Ark.—Town of Pocahontas v. 
Central Power & Light Co., 244 S. 
W. 712, 162 Ark. 276, certiorari 
denied Central Power & Light Co. 

. V. Town of Pocahontas, 43 S.Ct. 

' 94, 260 U.S. 755, 67 L.Ed. 498— 
Arkansas Light & Power Co. v. 
Cooley, 211 S.W. 664, 138 Ark. 
390. 

Consideration 

No consideration to the company 
other than the continuing privilege of 
conducting its business under the 
franchise ordinance is necessary.— 
Appalachian Power Co. v. Town of 
Pulaski, 108 S.E. 885, 130 Va. 612. 

45. Iowa.—^Incorporated Town of 
Sibley v. Ocheyedan Electric Co., 
187 N.W. 560, 194 Iowa 950. 

46. Neb.—State v. Intermountain 
Ry., Light & Power Co., 194 N.W. 
793, 110 Neb. 720, reversed on other 
grounds 198 N.W. 572, 110 Neb. 
720. 

47. Kan,—City of Cimarron v. Mid¬ 
land Water Light & Ice Co., 206 P. 
603, 110 Kan. 812. 

Mo.—State ex rel. City of Harrison- 
ville V. Public Service Commission 
of Missouri, 236 S.W. 852, 291 Mo. 
432. 

Okl.—City of Durant v. Consumers* 


Light & Power Co.. 177 P. 361, 71 
Okl. 282. 

Wash.—^North Coast Power Co. v. 
Public Service Commission, 194 P. 
587, 114 Wash. 102. 

Wls.—^Unlon Falls Power Co. v. City 
of Oconto Falls, 265 N.W. 722, 
221 Wis. 457. 

Inapplicable exemption 
An exemption from the operation 
of a public utility act of contiacts 
for free or reduced public service 
previously made and founded on ade¬ 
quate consideration is inapplicable 
where the consideration for a. con¬ 
tract is inadequate.—City of St. 
George v. Public Utilities Commis¬ 
sion, 220 P! 720, 62 Utah 453. 

48b Mich.—^Village of Plainwell v. 
Besley Light & Power Co., 183 N. 
W. 66, 214 Mich. 461. 

N.D.—Chrysler Light & Power Co. 
V. City of Belfield, 224 N.W. 871, 58 
N.D. 33. 63 A.L.R. 1337—Western 
Electric Co. v. City of Jamestown, 
181 N.W. 363, 47 N.D. 157. 

Ohio.—Ohio River Power Co. v. City 
, of Steubenville, 124 N.E. 246, 99 
Ohio St 421. 

Va.—^Virginia-Western Power Co. v. 
Commonwealth, 99 S.E. 723, 125 Va. 
469, 9 A.L.R. 1148, certiorari denied 
40 S.Ct 179, 251 U.S. 557, 64 L.Ed. 
413. 

Contract approved by conunlsBlon 

cannot be set aside by the commission 
without the consent of the parties.— 
Birmingham Electric Co. v. Alabama 
Public Service Commission, 173 So. 
19, 233 Ala. 675. 

49. U.S.—Wabash Valley Electric Co. 
V, Young, Ind., 53 S.Ct 234, 287 
U.S. 488, 77 L.Ed. 447, affirming, 
D.C., Wabash Valley Electric Co. v. 

, Singleton, 1 F.Supp. 106—^Idaho 
Power Co. v. Thompson, D.C. Idaho, 
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19 P.2d 547—Indiana General Serv¬ 
ice Co. V. McCardle, D.C.Ind., 1 F. 
Supp. 113—Colorado Power Co. v. 
Halderman, D.C.C 0 I 0 ., 295 F. 178. 
Colo.—Ohio & Colorado Smelting & 
Refining Co. v. Public Utilities 
Commission of Colorado, 187 P. 
1082, 68 Colo. 137. * 

Mont—Tobacco River Power Co. v. 
Public Service Commission, 98 P.2d 
886, 109 Mont 521. 

N.T.—Village of Tupper Lake v. 
Maltbie, 16 N.T.S.2d 491, 257 App. 
Div. 753, reargument denied 17 N. 
T.S.2d 859, 258 App.Dlv. 1001 and 
17 N.T.S.2d 1022, 258 App.Div. 1080, 
motion denied 26 N.E.2d 832. 282 
N.T., 738, appeal dismissed 28 N.E. 
2d 724, 283 N.Y. 720—New York 
Edison Co. v. Maltbie, 270 N.Y.S. 
409, 150 Misc. 200. 

Wls.—Waukesha Gas & Electric Co. 
V. Railroad Commission of Wis¬ 
consin, 194 N.W. 846, 181 Wis. 281. 
20 C.J. p 331 notes 48, 49. 

Present market value 
Ark.=—Coal Dlst. Power Co. v. City 
of Boonevllle, 256 S.W. 871, 161 
Ark. 638. 

Valuation claimed by utlUty held ex. 
cessive 

Alaska.—Graff v. Town of Seward, 7 
Alaska 341. 

Valuation held too low 
N.Y.—Adirondack Power & Light 
Corporation v. Public Service Com¬ 
mission of State of New York, 207 
N.Y.S. 284, 211 App.Div. 272. 

50. U.S.—^Idaho Power Co. v. 
Thompson, D.C.Idah©, 19 P.2d 547. 

S.C.—Coney v. Broad River Power 
Co., 172 S.E. 437. 171 S.C. 377. 

51. Mont.—Tobacco River Power 
Co. V. Public Service' Commission, 

. 98 P.2d 886. 109 Mont 521. 
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is fairly attributable to service in the city in ques¬ 
tion a necessary reserve, stand-by, or emergency 
plant and a favorable long-time contract for cur- 
rent.54 Qn the other hand, no valuation should be 
placed on the franchise, monopoly,or outstand¬ 
ing common stock^^ of the utility company; land, 
buildings, equipment, or supplies not devoted to 
the' public use;^'^ property devoted to the public 
service elsewhere, but not used and useful in fur¬ 
nishing service in the municipality in question 
a transmission line leased to another electric utility 
and no longer used and useful in the operations of 
the lessor utility a steam plant not useful in the 
conduct of the businessor unnecessary, improv¬ 
ident, or injudicious investments, such as invest¬ 
ments for experimental®^ or speculative®® purpos¬ 
es, especially in a region where the history of towns 
therein and their sudden growth and decadence 
should suggest to any business man not to risk too 
much on the future,®^ or where unnecessary and 


unprofitable extensions and improvements were 
made in direct violation of statute, because made 
without having obtained a certificate of necessity 
or the approval of a utilities commission.®® Where 
a public service commission has no authority to fix 
rates in connection with a certain contract, it may 
not, it is held, include in a rate base the value of 
the operating properties used in performing the 
contract, even though the elimination of such prop¬ 
erty creates an inequitable situation from a regula¬ 
tory standpoint,®® nor may it, in order to equalize 
the situation, eliminate other property which is use¬ 
ful in the public service.®^ Palpable error in not 
excluding property no longer used may be corrected 
at a subsequent hearing or in a subsequent proceed¬ 
ing.®® 

Matters which may and should be considered in 
making a valuation, according to the decisions, in¬ 
clude original cost;®® reproduction cost,^® less ac- 


52. U.s. —^Wabash Valley Electric 
Co. V. Young, Ind., 53 S.Ct. 234, 
287 U.S. 488, 77 L.Ed. 447, affirm¬ 
ing, D.C., Wabash Valley Electric 
Co. V. Singleton, 1 F.Supp. 106. 

Propoxtloxiata part of geoeratiiig 
plant outside fetate 
Wash.—State v. Department of Pub¬ 
lic Works, 264 P. 839, 143 Wash. 
$7. 

XtO€ssd street railroad property 
The property of a street railway 
system which a power company is 
required to operate is, it is held, to 
be included in an inventory and 
valuation for the purpose of fixing 
rates of the power company for the 
city and outlying districts in which 
the street railway is operated.— 
Coney v. Broad River Power Co., 172 
S.E. 437, 171 S.C. 377. 

53. U.S.—Florida Power & Light Co. 
V. City of Miami, C.C.A.Pla., 98 
F.2d 180, certiorari denied 59 S.Ct. 
147, 305 U.S. 644, 83 L.Ed. 415— 
Colorado Power Co. v. Halderman, 
D.C.C 0 I 0 ., 295 F. 178. 

Pa.—Solar Electric Co. v. Pennsyl¬ 
vania Public Utility Commission, 9 
A.2d 447, 137 Pa.Super. 325. 

54. Ind.—^Valparaiso Lighting Co. v. 
Public Service Commission of In¬ 
diana, 129 N.E. 13, 190 Ind. 253. 

5& U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 
56L N.Y.—^New York Edison Co. v. 
Maltble, 270 N.Y.S. 409, 150 Misc. 
200 . 

517 - Alaska.—Graff v. Town of Se¬ 
ward, 7 Alaska 341. 

58. Ohio.—Hardin-Wyandot Light¬ 
ing Co. V. Public Utilities Com¬ 
mission of Ohio, 162 N.E. 262, 118 
Ohio St. 592. 

58. Colo.—Glenwood Light & Water 


Co. V. City of Glenwood Springs, 
55 P.2d 1339, 98 Colo. 340. 

60. N.J.—Millville Electric Light 
Co. V. Board of Public Utility 
Com’rs of New Jersey, 128 A. 546, 
3 N.J.Misc. 412, affirmed 134 A. 918, 
103 N.J.Law 198. 

61. Alaska.—Graff v. Town of Se¬ 
ward, 7 Alaska 341. 

Unreasonable excess of equipment 

Md.—^West V. Byron, 138 A, 404, 153 
Md. 464. 

Small and inefficient plants operated 
occasionally as reserve plants 

U.S,—Colorada Power Co. v. Halder- 
'man, D.C.Colo., 295 F. 17.8. 

62. Alaska.—Graff v. Town of Se¬ 
ward, 7 Alaska 341. 

63. Alaska.—Graff v. Town of Se¬ 
ward, supra. 

64. Alaska.—Graff v. Town of Se¬ 
ward, supra. ■ 

65. Colo.—Ohio & Colorado Smelt¬ 
ing & Refining Co. v. Public Utili¬ 
ties Commission of Colorado, 187 
P. 1082, 68 Colo. 137. 

66 w N.Y.—Village of Tupper Lalce v. 
Maltbie, 15 N.Y,S.2d 491, 257 App. 
Div. 753, reargument denied 17 N. 
Y.S.2d 859, 258 App.Div. 1001 

and 17 N.Y.S.2d 1022, 258 App.Div. 
1030, motion denied 26 N.E.2d 832, 
282 N.Y. 738, appeal dismissed 28 
N.E.2d 724, 283 N.Y. 720. 

67. N.Y.—^Village of Tupper Lake v. 
Maltbie, supra. 

68. Wash.—State v. Department of 
Public Works. 254 P. 839, 143 
Wash. 67. 

69. U.S.—Driscoll v. Edison Light 
& Power Co., Pa., 69 S.Ct 716, 307 
U.S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. 
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V. Driscoll, 25 F.Supp. 192, and 
rehearing denied Driscoll v. Edison 
Light & Power Co., 59 S.Ct 831, 
307 U.S. 650, 83 L.Ed. 531. 

N.Y.—^Rockland Light & Power Co. 
V. Maltl?ie, 271 N.Y.S. 858, 241 

App.Div. 122, affirming 266 N.Y.S. 
377, 148 Misc. 22, and followed in 
271 N.Y.S. 867, 241 App.Div. 130. 

When investment was prudently 
made, actual cost of the plant is en¬ 
titled to high rank among the fac¬ 
tors to be given weight in deter¬ 
mining present, fair value for the 
purpose of establishing a rate base. 
—Waukesha Gas & Electric Co. v. 
Railroad Commission of Wisconsin, 
194 N.W. 846, 181 Wis. 281. 

7a u.s. —^Driscoll v. Edison Light 
& Power Co., Pa., 59 S.Ct 715, 
307 U.S. 104, 83 L.Ed. 1134, re¬ 
versing, D.C., Edison Light & Pow¬ 
er Co. V. Driscoll, 25 F.Supp. 192, 
and rehearing denied Driscoll v. 
Edison Light & Power Co., 59 S. 
Ct 831, 307 U.S. 650, 83 L.Ed. 
1629—Florida Power & Light Co. v. 
City of Miami, C.C.A.Fla., 98 F.2d 
180, certiorari denied 59 S.Ct 147, 
305 U.S. 644, 83 L.Ed. 415—Wabash 
Valley Electric Co. v. Singleton, 
D.C.Ind., 1 F.Supp. 106, affirmed 
Wabash Valley Electric Co. v. 
Young, 53 S.Ct 234, 287 U.S. 488, 
77 L.Ed. 447. 

Ark.—Coal Dist. Power Co. v. City 
of Booneville, 256 S.W. 871, 161 
Ark. 638. 

Mont.—Tobacco River Power Co. v. 
Public Service Commission, 98 P. 
2d 886, 109 Mont 521. 

N.Y.—Rockland Light & Power Co. v. 
Maltbie, 271 N.Y.S. 868, 241 App. 
Div. 122, affirming 266 N.Y.S. 377, 
148 Misc. 22, and followed in 271 
N.Y.S. 867, 241 App.Div. 130. 
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crued depreciation;"^^ and include going concern j other elements of value which may be present- 
value the necessity for working capital and | 


Pa— Solar Electric Co. v. Pennsyl¬ 
vania Public Utility Commission, 
9 A.2d 447, 137 Pa.Super. 325. 
Zmportauce 

(1) Regardless of whether or not 
the cost of reproduction is the domi¬ 
nant factor, it is a prime factor. It 
is not to be used as a formula, and 
it is subject to many qualifying con¬ 
siderations; but, nevertheless, broad¬ 
ly speaking, it is basic.-^Idaho Power 
Co. V. Thompson, D.C.Idaho, 19 F. 
2d 547. 

(2) Cost of reproduction new, less 

depreciation, will be accorded great¬ 
er weight under normal, than under 
abnormal, conditions.—Waukesha 

Gas & Electric Co. v. Railroad Com¬ 
mission of Wisconsin, 194 N.W. 846, 
181 Wls. 281. 

Present, Increased, or average cost 

(1) Even though valuation does 
not require acceptance of cost of 
reproduction, it must be based on 
evidence of present value and the 
increase, if any, in cost of con¬ 
struction must be considered.— 
Adirondack Power & Light Corpora¬ 
tion V. Public Service Commission 
of State of New York, 207 N.T.S. 
284. 211 App.Div. 272. 

(2) In considering the element of 
reproduction cost and in arriving 
at such cost, the prices for labor 
and material prevailing at the time 
when the rate inquiry is made con¬ 
trol; and it is not proper to average 
the cost of labor and material, en¬ 
tering into the reproduction of the 
plant, during any given period, es¬ 
pecially where the period selected is 
one in which peak prices prevailed.— 
Coal Dist. Power Co. v. City of 
Booneville, 256 S.W. 871, 161 Ark. 
638. 

(3) However, the utility may not 
complain of a valuation made under 
the so-called “trend” theory where 
it requested the Adoption of a valua¬ 
tion made, in another case or pro¬ 
ceeding, on that theory and It Is 
benefited, rather than injured, by the 
use of such valuation.—Hardin-Wy- 
andot Lighting Co. v. Public Utilities 
Commission of Ohio, 162 N.E. 262, 118 
Ohio St. 592. 

71, U.S.—Florida Power & Light 
Co. V. City of Miami, ,C.C.A.Fla., 98 
F.2d 180, certiorari denied 59 S. 
Ct. 147, 305 U.S. 644, 83 L.Ed. 
415—Idaho Power Co. v. Thomp¬ 
son, D.C.Idaho, 19 P.2d 547—^Wa¬ 
bash Valley Electric Co. v. Single- 
ton, D.C.Ind., 1 F.Supp. 106, af¬ 
firmed Wabash Valley Electric Co. 
V. Young, 53 S.Ct. 234, 287 U.S. 
488, 77 L.Ed. 447. 
li^de of ascertalnsuent 
The amount to be deducted for 
depreciation from cost of reproduc- 
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ing property of electric power com¬ 
pany, is not controlled by any 
theoretical rule or measure, but 
should be determined by careful 
consideration of actual facts respect¬ 
ing physical condition of particular 
property in ascertaining value there¬ 
of for rate-making purpose. It 
should be ascertained, where possi¬ 
ble, by actual inspection or examina¬ 
tion of property, especially where 
ages of various items thereof are 
different or depreciation is not uni¬ 
form. Deductions should be made 
for obsolescence as well as physical 
deteriorations, such as wear, decay 
and depreciation, but future deprecia¬ 
tion cannot be considered. It is 
proper to resort to “straight-line” 
or percentage standard, which is 
based on age and probable life and 
usefulness of property and assumes 
accrual of depreciation at uniform 
rate over entire period, rather than 
“curved line” rule, which assumes 
more rapid depreciation toward end 
of property’s life. Depreciation is 
not to be measured by amount of 
company’s depreciation reserve fund, 
representing only depreciation which 
observation and experience suggest 
is likely to accrue, with some mar¬ 
gin over, but maintenance of such 
fund in amount exceeding, deprecia¬ 
tion claimed by company constitutes 
admission against interest, which has 
more evidentiary value than mere' 
estimates of outside experts, al¬ 
though not irrevocably binding on 
company.—Tobacco River Power Co. 
V. labile Service Commission, 98 P. 
2 d 886, 109 Mont. 521. 

72. U.S.—^Driscoll v. Edison Light 
& Power Co., Pa., 59 S.Ct. 715, 307 

U. S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. v. 
Driscoll, 25 F.Supp. 192, and re¬ 
hearing denied Driscoll v. Edison 
Light & Power Co., 59 S.Ct. 831, 
307 U.S. 650, 83 L.Ed. 1529—Wa¬ 
bash Valley Electric Co. v. Single- 
ton, D.C.Ind., 1 F.Supp. 106, af¬ 
firmed Wabash Valley Electric Co. 

V. Young. 53 S.Ct 234, 287 U.S. 488, 
77 L.Ed. 447. 

N.Y.—^Rockland Light & Power Co. 
V. Maltbie, 271 N.Y.S. 858, 241 App. 
Div. 122, affirming 266 N.Y.S. 377, 
14$ Misc. 22, and followed in 271 
N.Y.S. 867, 241 App.Div. 130. 

Wls.—^Waukesha Gas & Electric Co. 
V. Railroad Commission of Wiscon¬ 
sin, 194 N.W. 846, 181 Wis. 281. 

Elements or factors of going con¬ 
cern value 

“Codrdinating and unifying physi¬ 
cal properties” should be considered 
in determining going concern value; 
and expense of attaching new busi¬ 
ness should be allowed in part as 
factor of going value; but element 
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already considered under another 
head cannot agraln be considered 
under guise of going value; and 
neither the company’s credit nor 
present economy of operation is an 
element of going concern value.— 
Idaho Power Co. v. Thompson, D.C. 
Ill., 19 F.2d 547. 

Showing, consideration, and special 
allowance 

(1) In a particular case, it may 
be held that a commission gave due 
consideration to going concern val¬ 
ue.—Elko-Lamoille Power Co. v. Pub¬ 
lic Service Commission of Nevada, 
D.C.Nev., 1 F.Supp. 790. 

(2.) A court or commission may be 
deemed to have given due recogni¬ 
tion of, and consideration to, going 
concern value, even though it did not 
make any specific allowance therefor, 
as where there is no testimony on 
which going concern value could be 
calculated, the valuation is based, not 
on the mere salvage value of the 
separate units, but on the repro¬ 
duction cost of the whole new, less 
existing depreciation of the whole 
plant, together with additions for or¬ 
ganization, interest, engineering, law 
expenditures, taxes, and general ex¬ 
penses during construction, and con¬ 
tingencies and omissions, and the 
reproduction cost is calculated on 
the basis of prices higher than those 
prevailing at the time of the rate 
inquiry.—Hardin-Wyandot Lighting 
Co. V. Public Utilities Commission of 
Ohio, 162 N.E. 262, 118 Ohio St^ 
592. 

(3) Where it was not shown that 
either original installation or any ex¬ 
tensions were made by electric utili¬ 
ty in advance of demand for service, 
and where utility purchased its pow¬ 
er from another company and like¬ 
wise purchased any trained service- 
required from affiliated companies,, 
utility was not entitled to a special 
allowance for going concern value 
in fixing the rate base.—Solar Elec¬ 
tric Co. V. Pennsylvania Public Utili¬ 
ty Commission, 9 A.2d 447, 137 Pa, 
Super. 325. 

73. U.S.—Driscoll v. Edison Light & 
Power Co., Pa., 59 S.Ct. 715, 307 
U.S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. v. 
Driscoll, 25 F.Supp. 192, and re¬ 
hearing denied Driscoll v. Edison 
Light & Power Co., 59 S.Ct. 831, 
307 U.S. 650, 83 L.Ed. 1529—Idaho 
Power Co. v. Thompson, D.C.Idaho, 
19 P.2d 547—^Wabash Valley Elec¬ 
tric Co. V. Singleton, D.C.Ind., 1 
F.Supp. 106, affirmed Wabash Val-. 
ley Electric Co. v. Young, ■ 53 S.. 
Ct 234, 287 U.S. 488, 77 L.Ed., 
447. 

N.Y.—^Village of Tupper Lake v^ 
Maltbie, 15 N.Y.S.2d 491, 257 APPv 
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ed in the particular case but this does not 
necessarily mean that some one of these elements 
is entitled to controlling consideration or that it 
alone is the proper criterion of value under the cir¬ 
cumstances the proper measure of value may 
consist of two or more elements, such as all proper 
elements of actual value and substantial elements of 
^oing value.Inventories, as well as estimates or 
valuations by experts, when offered in evidence, 
should be received and considered;'*'^ and it is im¬ 
proper for a commission, not having before it an 
inventory of the property to be evaluated, and with¬ 
out proof of actual, historical, or reproduction cost, 
to determine value almost entirely on a fixed capital 
account carried on the books of the company under 
the control and direction of the commission.^^ 
Stock dividends are not to be considered, as they do 
not increase or diminish the cash investment in the 
plant.'^5 

Overhead, omissions, and contingencies. As a 


part of reproduction cost, or in addition thereto, it 
is proper to allow a certain percentage for over¬ 
head expenses in acquiring or constructing proper¬ 
ty, such as legal and engineering costs, compensa¬ 
tion for planning and purchasing, and the like,^® 
as well as a certain percentage for omissions and 
contingencies but the amount or percentage al¬ 
lowed must not be excessive ;82 and sometimes par¬ 
ticular items are rejected.23 The cost of financing 
is properly disallowed in the absence of evidence of 
actual expenditures for such .purpose^^ or of the 
necessity therefor in the event of reconstruction.^® 
Consumers* contributions. It has been held that 
there should be no deduction of an item for consum¬ 
er’s contributions but it has also been held that 
while this is true where the consumers who made 
the donations are receiving regular service as mem¬ 
bers of the public and the property purchased with 
the contributions is not burdened with any condi¬ 
tions on account thereof,27 the utility is not entitled 


Div. 753, reargrument denied 17 N. 
Y.S.2d 869, 258 App.Div. 1001 and 
17 N’.T.S.2d 1022, 258 App.Div. 1020, 
motion denied 26 N.S.2d 832, 282 
K.Y. 738, appeal dismissed 28 N. 
B.2d 724, 283 N.Y. 720. 

Wis.—Waukesha Gas & Electric Co. 
V. Railroad Commission of Wis¬ 
consin, 194 N.W. 846. 181 Wis. 281. 
BednctioiL of accounts payable 
from working capital is improper.— 
Long Island Lighting Co. v. Malt- 
hie, 292 N.Y.S. 807, 249 App.Div. 
918. 

74. Wis.—Waukesha Gas & Electric 
Co V. Railroad Commission of Wis¬ 
consin. 194 N.W. 846, 181 Wis. 281. 

75. Oxigiaal or historical cost 

(1) Original cost is hut one of the 
factors to he considered and it is 
error to base valuation entirely or 
largely thereon.—^Solar Electric Co. 
V. Pennsylvania Public Utility Com¬ 
mission, 9 A.2d 447, 137 Pa.Super. 
325—^Mercersburg, Lemasters & 
Markes Electric Co. v. Public Serv¬ 
ice Commission, 76 Pa.Super. 58. 

(2) Original cost of power site 
land, acquired many years previous¬ 
ly, is incorrect measure of value.— 
Idaho Power Co. v. Thompson, D.C. 
Idaho, 19 F.2d 547. 

(3) Historical cost may be used 
for purposes of corroboration or cor¬ 
rection.—^Florijaa Power & Light Co. 
V. City of Miami, C.C.A.Pla., 98 P.2d 
180, certiorari denied 69 S.Ct. 147, 
305 U.S. 644, 83 L.Ed. 415. 

' Fmdent imrestauent theory is not 
exclusive metliod for determining 
fkir value of electric utility compa¬ 
ny's property for rate-making pur¬ 
pose.—^Tobacco River Power Co. v. 
Public Service Commission, 98 P.2d 
.886, 109 Mont 521. 


Bate base mentioned in franchise 
contract may be given some weight, 
but is not controlling.—^Florida Pow¬ 
er & Light Co. v. City of Miami. C.C. 
A.Fla., 98 P.2d 180, certiorari denied 
59 S.Ct 147, 305 U.S. 644, S3 L.Ed. 
415. 

76. U.S.—^Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 
77- U.S.—Colorado Power Co. v. 
* Halderman, D.C.C 0 I 0 ., 295 F. 178. 
N.Y.—^Rockland Light & Power Co. 
V. Maltbie, 271 N.Y.S. 858, 241 
App.Div. 122, €Lffirmlng 266 N.Y.S. 
377, 148 Misc. 22, and followed In 
271 N.Y.S. 867, 241 App.Div. 130. 
Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447, 137 Pa.Super. 325. 
Commission held to have given due 
weight to the various items of evi¬ 
dence submitted on the question of 
valuation.—^Plymouth Electric Light 
Co. V. State, 120 A. 689, 81 N.H. 
1 . 

78. N.Y.—Rockland Light & Power 
Co. V. Maltbie. 271 N.Y.S. 858, 241 
App.Div. 122, arnrming 266 N.Y.S. 
377, 148 Misc. 22, and followed in 
271 N.Y.S. 867, 241 App.Div. 130. 

79- Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447, 137 Pa.Super. 
325. 

80. U.S.—^Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 
N.Y.—^Village of Wellsville v. Malt¬ 
bie, 16 N.Y.S.2d 680, 257 App.Div. 
746, reargument denied 17 N.Y.S. 
2d 859, 258 App.Div. 1001 and 17 
N.Y.S.2d 1023, 258 App.Div. 1029. 
Ohio.—^Hardin-Wyandot Lighting Co. 
V. Public Utilities Commission of 
Ohio, 162 N.B. 262, 118 Ohio St 
592. 


Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447 , 137 Pa.Super. 

325. 

81. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 

Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447, 137 Pa.Super. 

. 325. 

82. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 

83. U.S.—Idaho Power Co. v. 

Thompson, supra. 

N.Y.—Village of Wellsville v. Malt¬ 
bie, 15 N.Y.S.2d 580, 257 App.Div. 
746, reargument denied 17 N.Y.S. 
2d 859, 258 App.Div. 1001 and 17 1^. 
Y.S.2d 1023, 258 App.Div. 1029. 
Marketing of stocks or secnxltles 
U.S.—Colorado Power Co. v. Halder¬ 
man, D.C.C 0 I 0 ., 295 F. 178. 

Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447 , 137 Pa.Super. 325. 

84. U.S.—^Driscoll v. Edison Light 
& Power Co., Pa., 59 S.Ct. 715, 307 

U. S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. 

V. Driscoll, 25 F.Supp. 192, and re¬ 
hearing denied Driscoll v. Edison 
Light & Power Co., 69 S.Ct 831, 
307 U.S. 650, 83 L.Ed. 1529—Wa¬ 
bash Valley Electric Co. v. Young, 
Ind., 63 S.Ct 234, 287 U.S. 488, 
77 L.Bd. 447, affirming, D.C., Wa¬ 
bash Valley Electric Co. v. Single- 
ton, 1 F.Supp. 106. 

85. U.S.—^Wabash Valley Electric 
Co. V. Young, supra. 

86. N.Y.—^Long Island Lighting Co. 
V. Maltbie, 292 N.Y.S. 807, 249 App. 
Dlv. 918. 

87. Wis.—^Wisconsin Hydro-Electric 
Co. V. Railroad Commission of 
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to any return on special investments made by con¬ 
sumers so long as such consumers reside outside the 
normal zone of service and are served only by spe¬ 
cial arrangement.^^ 

Operating expenses distinguished. The same mat¬ 
ter cannot be considered both as a capital invest¬ 
ment and as an expense of operation.^^ While 
there are some matters, such.as the cost of adver¬ 
tising, soliciting consumers, and attaching new busi¬ 
ness generally, which may properly be assigned ei¬ 
ther to capital investment or to expenses of opera¬ 
tion,there are other matters, such as taxes, in¬ 
terest, and maintenance, which may be capitalized 
in so far as they arise during the construction pe¬ 
riod and during the time thereafter which must 
necessarily elapse before the plant can be brought 
into active service, but cannot be after the plant 
has been put into use up to its full value, they 
being considered in the latter case, as shown infra 
§ 34, as operating expenses. 


§ 33. Proceedings to Establish 

The terms and construction of pertinent constitutfonaf 
and statutory provisions govern the estabiishment of 
rates by the fiiing of scheduies with a pubiic service 
commission, the aiteration of rates by order of the com¬ 
mission, and proceedings for that purpose, and, except 
as to the protection and enforcement of constitutionai 
rights, Judicial review of orders of the commission. 

Under constitutional and statutory provisions, 
rates for electricity furnished by a public utility 
are initiated by the utility9 2 and become established, 
in the first instance, by the acts of the utility in 
filing a schedule with a public service commission^® 
and giving a required notice.9^ Such rates, become 
automatically effective when the commission takes 
no action and, while in force, they constitute the 
only lawful rates.®® However, rates so established 
are subject to alteration by the commission after it 
has made an investigation, on its own motion9*^ or 
the complaint of a proper party,®® has made re¬ 
quired findings® 9 and has arrived at a determina¬ 
tion, supported by evidence,^ of the propriety of the 


Wisconsin, 243 N.W. 322, 208 Wis. 
348, modifying 236 N.W. 663, 208 
Wis. 348. 


88. Wis.—Wisconsin Hydro-Electric 
Co. V. Railroad Commission of 
Wisconsin, supra. 


89. U.S.—Idaho Power 

Co. 

V. 

Thompson, D.C.Idaho, 19 

F.2d 

547. 

90. U.S.—Idaho Power 

Co. 

V. 

Thompson, supra. 

91- US.—^Idaho Power 

Co. 

V. 

Thompson, supra. 

92, U.S.—^Idaho Power 

Co. 

V. 

Thompson, D.C.Idaho, 19 

P.2d 

647. 


93. U.S.—Consolidated Gas Electric 


Light & Power Co. of Baltimore v. 
United Railways & Electric Co. of 
Baltimore, C.C.A.Md., 76 P.2d 635. 
N.T.—City of New York v. Brooklyn 
Edison Co.. 189 N.T.S. 312. 

Biglit to reg,nixe 

The power to regulate rates in¬ 
cludes the right to require the filing 
of schedules of rates as a condition 
ot the right to charge for service. 
Ind.—^Rice v. Indianapolis, 108 N.E. 
584, 183 Ind. 203. 

Wis.—^Kilboum City v. Southern 
Wisconsin Power Co., 135 N.W. 499, 
149 Wis. 168. 

20 C.J. p 330 note 34. 

Mistake in flltug schedule may he 
corrected by the filing of the proper 
schedule.—Golden State Milk Prod¬ 
ucts Co. V. Southern Sierras Power 
Co.. 3 P.2d 352, 117 CaLApp. 121. 
Price of refMgerators or appliances 
The sale of refrigerators, even 
when made by a public utility, is not 
the rendition of electric service and 
the price or terms of sale of appli¬ 
ances need not be filed with a pub¬ 
lic service commission.—^In re City 


Ice & Fuel Co.. 23 N.T.S.2d 376, 260 
App.Div. 537, dismissing appeal, 18 N. 
Y.S.2d 588. 173 Misc. 534. 

94. Pa.—Spear & Co. v. Public Serv¬ 
ice Commission of Pennsylvania, 
161 A. 441, 105 Pa.Super. 240. 
Notice need not,he given to the 

consumer or the commission of the 
company's exercise of an option, 
under a schedule of rates on file, to 
change the method of arriving at a 
charge, where no change in the sched¬ 
ule of rates and charges is effected. 
—State ex rel. Missouri Gas & Elec¬ 
tric Service Co. v. Trimble, 271 S.W. 
43, 307 Mo. 536. 

95. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 547. 

96- Wash.—State ex'rel.. Model Wa¬ 
ter & Light Co, V. Department of 
Public Service of Washington, 90 
P.2d 243, 199 Wash. 24. 

97- U.S.—^Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 P.2d 547. 

Va.—City of Clifton Porg^ v. Vir¬ 
ginia-Western Power Co., 106 S.E. 
400, 129 Va. 377. 

9 a U.S.—^Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 P.2d 547. 
Va.—^Massaponax Sand & Gravel Cor¬ 
poration V. Virginia Electric & 
Power Co., 186 S.B. 3, 166 Va. 405— 
City of Clifton Porge v. Virginia- 
Western Power Co., 106 S.E. 400, 
129 Va. 377. 

Mayor 

(1) It was within the power of the 
legislature, in the interests of the 
public welfare, to limit the right 
to petition the department of public 
utilities for an inquiry into prices 
charged for electricity, to the mayor 
of a city, the selectmen of a town, 
or twenty customers. The mayor 
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may make such petition on the com¬ 
plaint of one customer, if in his 
Judgment such action is necessary 
for the protection of the communi¬ 
ty.—City of Boston v. Edison Elec¬ 
tric Illuminating Co. of Boston, 136 
N.E. 113, 243 Mass. 305. 

(2) A statute authorizing the pub¬ 
lic service commission to investigate 
complaints concerning the price of 
electricity, when made by the mayor 
of a city, authorizes the institution 
by the mayor only of the proceed¬ 
ing provided for by such act.—City 
of Oswego V. People's Gas & Elec¬ 
tric Co. of Oswego, 190 N.Y.S. 39, 116 
Misc. 354. 

Time 

State commission's Jurisdiction 
may be invoked at any time to in¬ 
vestigate electric rates.—Blackwood 
Coal & Coke Co. v. Old Dominion 
Power Co., 144 S.E. 439, 151 Va. 
52. 

Burden of sustaining' complaint 
Where allegedly excessive rates 
charged by electric company had 
been in force without objection for 
a long time, burden was on com¬ 
plainants to sustain their complaint. 
—Solar Electric Co. v. Pennsylvania 
Public Utility Commission, 9 A.2d 
447, 137 Pa.Super. 326. 

99. Okl.—^Muskogee Gas & Electric ‘ 
Co. V. State, 186 P. 730, 81 Okl. 
176. 

1. Commission must act on facts 
U.S.—Idaho Power Co. v. Thompson, 
D.C.Idaho, 19 F.2d 547. 

Failuire of commission to give doe 
weight to uncontradicted evidence 
which was substantially correct' and 
of donainating importance, was error. 
—People ex rel. People's Gas ds^Elec-^ 
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change.2 The commission may and must afford 
adequate procedure^ and comply with statutory re¬ 
quirements.^ It may establish temporary rates or 
make a temporary order for application of the filed 
and published schedule of rates pending an investi¬ 
gation and determination of the reasonableness of 
such rates but such an order is not a barrier to 
a subsequent order;® and, where an order puts in 
effect a temporary schedule which is to terminate 
on a certain date, the old general rate schedule au¬ 
tomatically becomes effective on such date.*^ 

The adoption of an ordinance fixing or regulating 
rates is considered above in § 30. * 


Judicial review. An order or ordinance fixing 
rates is subject to such judicial review as is provid¬ 
ed by statute,® if proper and timely steps to obtain 
such review have been taken;® but ordinarily the 
function of a court in respect of the order of a 
commission is limited to protection and enforcement 
of constitutional rights it will indulge in pre¬ 
sumptions in favor of the order or ordinance it 
will not review alleged errors or the propriety of 
the order on certiorari and it will not review 
questions of fact further than to determine wheth¬ 
er there is in the record competent and substantial 
evidence supporting the findings and determination 
of the commission.!® 


trie Co. of Oswego v. Public Serv¬ 
ice Commission, 211 N.T.S. 662, 214 
App.Div. 108. 

2. U.S.—^Attleboro Steam Electric 

Co. V. Narragansett Electric Light¬ 
ing Co., D.C.R.I., 295 P. 895. 

3. Hearing 

(1) A commission acts premature¬ 
ly in making determination before 
full hearing is had.—^Miller v. lowa- 
Nebraska Light & Power Co., 262 N. 
W. 855. 129 Neb. 757. 

(2) On the other hand, its action 
is not arbitrary, as respects proce¬ 
dure, where opportunity for hearing 
is afforded and all evidence presented 
is considered by commission.—Geor¬ 
gia Power & Light Co. v. Georgia 
Public Service Commission, D.C.Ga., 
3 F.Supp. 603. 

(3) Procedure held to give a city 
ample opportunity to be heard.— 
City of Clifton Forge v. Virginia- 
Western Power Co., 106 S.E. 400, 129 
Va. 377. 

Order 

(1) The public service commis¬ 
sion's order fixing price of electric 
power, after two of three commis¬ 
sioners making order were succeed¬ 
ed by others, as prayed in petition 
previously filed, was final order dis¬ 
posing of inerits of case and settling 
parties* rights, so that amendatory 
order, made by old commissioners on 
petition filed by electric company 
after expiration of time for appeal 
from original order, was void, as re¬ 
placed commissioners were disquali¬ 
fied to act on second petition.—Moore 
& Thompson Paper Co. v. Bellows 
Palls Hydro-Electric Corporation, Vt.; 
13 A,2d 190. 

(2) A power company, which 
owned all of the stock of another 
electric power company, was bound 
by an order of the public service 
commission, which fixed the 'maxi¬ 
mum price to be charged by the sec¬ 
ond company, although not a party 
to the proceeding, and did not, by 
reason of* a subsequent merger with 
the second company, gain any right 
of exemption from the provisions of 


the order.—City of New York v. 
Brooklyn Edison Co., 189 N.Y.S. 312. 
4- N.Y.—^New York Edison Co. v. 
Maltbie, 270 N.Y.S. 409, 150 Misc. 
200 . 

Utah.—^Logan City v. Public Utilities 
Commission of Utah, 271 P. 961, 72 
Utah 536. 

Vt.—clones V. Montpelier & Barre 
Light & Power Co., 120 A. 103, 96 
Vt. 397. 

5. Utah.—Utah Copper Co. v. Public 
Utilities Commission of Utah, 203 
P. 627, 59 Utah 191. 

e. N.H.—Plymouth Electric Light 
Co. V. State, 120 A. 689, 81 N.H. 
1 . 

7- N.D.—^Devils Lake Steam Laund¬ 
ry V. Otter Tail Power Co., 284 N. 
W. 417, 69 N.D. 190. 

S. Ala.—^Alabama Public Service 
Commission v. Alabama Power Co., 
104 So. 814, 213 Ala. 374. 

Ark.—Coal Dist. Power Co, v. City 
of Booneville, 266 S.W. 871, 161 
Ark. 638. 

R.I.—^Attleboro Steam & Electric Co. 
V. Public Utilities Commission, 
129 A. 495, 46 R.I. 496, certiorari 
granted Public Utilities Commis¬ 
sion of Rhode Island v. Attleboro 
Steam & Electric Co., 46 S.Ct. 103, 
269 U.S. 546, 70 L.Bd. 404 and af¬ 
firmed 47 S.Ct 294, 273 U.S. 83, 71 
L.Ed. 549. 

9. Ala.—^Alabama Public Service 
Commission v. Alabama Power Co., 
104 So. 814, 213 Ala. 374. 

Motion for review granted 
N.Y.—Village of Tupper Lake v. 
Maltbie, 10 N.Y.S.2d 63, 170 Misc. 
265. 

10 . Cal.—Saunby v. Railroad Com¬ 
mission, 215 P. 904, 191 Cal. '226. 

N.Y.—^Village of Tupper Lake v. 
Maltbie, 15 N.Y.S.2d 491, 267 App. 
Div. 763, reargument denied 17 N. 
Y.S.2d 869, 258 App.Div. 1001 and 
17 N.Y.S.2d 1022, 258 App.Div. 1030, 
motion denied 26 N.E.2d 832, 282 
N.Y. 738, appeal dismissed 28 N.E. 
2d 724, 283 N.Y. 720^Rockland 


Light & Power Co. v. Maltbie, 271 
N.Y.S. 858, 241 App.Div. 122, af¬ 
firming 266 N.Y.S. 377, 148 Misc. 
22. and followed in 271 N.Y.S. 867, 
241 App.Div. 130. 

Oonstltatlonal requirements held 
complied with as to temporary rate 
order.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commission, 
9 A.2d 447, 137 Pa.Super. 325. 

11. U.S.—Graff v. Town of Seward, 
C.C.A.Alaska, 20 P.2d 816. 

N.Y.—^Village of Tupper Lake v. 
Maltbie, 16 N.Y.S.2d 491, 257 App. 
Div. 763, reargument denied 17 N. 
Y.S.2d 859, 258 App.Div. 1001 and 
17 N.Y.S.2d 1022, 258 App.Div. 1030, 
motion denied 26 N.E.2d 832, 282 N. 
Y. 738, appeal dismissed 28 N.E.2d 
724, 283 N.Y. 720. 

Okl.—^Muskogee Gas • & Electric Co. 
V. State, 206 P. 242, 86 Okl. 58— 
Mangum Electric Co. v. Mangum, 
179 P. 26, 72 Okl. 166. 

,18. Cal.—Saunby v. Railroad Com¬ 
mission, 215 P. 904, 191 Cal. 226. 
Ga.—^Mutual Light & Water Co. v. 
City of Brunswick, 124 S.E. 178, 
158 Ga. 677, answer to certified 
questions conformed to 124 S.B. 
392, 32 GaApp. 640. 

13. N.Y.—^Village of Tupper Lake v. 
Maltbie, 15 N.Y.S.2d 491, 267 App. 
Div. 763, reargument denied 17 N, 
Y.S.2d 859, 258 App.Div. 1001 and 
17 N.Y.S.2d 1022, 258 App.Div. 
1030, motion denied 26 N.E.2d 832, 
282 N.Y. 738, appeal dismissed 28 
N.B.2d 724, 283 N.Y. 720. 

Pa.—Carpenter v. Pennsylvania Pub¬ 
lic Utility Commission, 16 A2d 
473, 141 Pa.Super. 447. 

DlsmissaJ of petition, for lack of 
evidence is not reviewable.—In re 
Citizens of Belen and Valencia Coun¬ 
ty, 20 P.2d 272, 37 N.M. 165. 

Findings held reasonably supported 
by evidence 

Okl.—^Mangum Electric Co. v. Man¬ 
gum, 179 P. 26, 72 Okl. 166—City 
of Durant v. Consumers’ Light & 
Power Co., 177 P. 361, 71 Okl. 282. 
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Rates originally fixed by contract. When so re¬ 
quired by an applicable statute, a contract, or copy 
thereof, relating to rates must be filed with a pub¬ 
lic commission and, on the filing thereof, it be¬ 
comes a part of the utility's rate schedule.^s Ac¬ 
cording to some authorities, the utility may not 
charge a higher rate during the term of the con¬ 
tract merely by filing a schedule of the increased 
rate with the commission, without the consent of 
the customer and without any action on the part 
of the commission but other authorities arrive 
at the opposite conclusion.!'^ 

A public rate is not fixed by the act of the elec¬ 
tric company in filing a list of wholesale custom¬ 
ers with the contract rate paid by each.!^ An or¬ 
der fixing a schedule of rates to be charged by an 
electric company is not invalid because the holder 
of a contract for current to be furnished by the 
company was not a party, or was not notified of pro- 
ceedings.!^ 


§ 34. Reasonableness 

a. In general 

b. Elements considered 

c. Evidence and findings 

a*. In General 

Rates for electricity furnished the public may and 
must be reasonable and not confiscatory; and it is within 
the Judicial function to determine whether or not rates are 
unreasonable in the sense of being confiscatory. While 
rates yielding a'net return on the capital investment be¬ 
tween six, or slightly under six, and eight per cent are 
commonly considered proper, there is no fixed rule in this 
respect and much depends on the circumstances of each 
case. 

The rates to be charged for electricity furnished 
by a public utility may and must be reasonable and 
not confiscatory.20 This is true where the rates are 
fixed by a regulatory municipal ordinance, an or¬ 
der of a state public utilities commission, or other 
public regulation,^! as well as where they are fixed 
by the utility in the absence of an applicable pub¬ 
lic regulation and according to some,23 but not 


Order bold sustained "by evidence 
Pa.—^Harmony Electric Co. v. Pub¬ 
lic Service Commission, 99 Pa. 
Super. 71. 

14. Cal.—Sierra & San Francisco 
Power Co. v. Universal Electric & 
Gas Co., 241 P. 76, 197 Cal. 376. 

Ohio.—^Lake Erie Power & Light Co. 
V. Telling-Belle Vernon Co., 14 N. 
B.2d 947, 57 Ohio App. 467. 

15. Cal.—^Pacific Gas & Electric Co. 
V. Universal Electric & Gas Co., 
271 P. 377, 94 Cal.App. 343. 

16. U.S.—^Attleboro Steam & Elec¬ 
tric Co. v. Narragansett Electric 
Lighting Co., D.C.R.I., 295 F. 795. 

Vt.—Rutland Ry., Light & Power Co. 
V. Burditt Bros., Ill A. 582, 94 Vt. 
421. 

Va.—Commonwealth v. Shenandoah 
River Light & Power Corporation, 
115 S.E. 695, 135 Va. 47. 

17. Ark.—^Harrison Electric Co. v. 
Citizens* Ice & Storage Co., 232 
S.W. 932, 149 Ark. 502. 

Pa.—Metal Products Co. v. Beaver 
County Light Co., 74 Pa.Super. 59. 

18. U.S.—Swift & Co. V. Columbia 
' Ry., Gas & Electric Co., C.C.A.S.C., 

17 P.2d 46, 91 A.L.R. 983. 

19. Ga.—Union Bry Goods Co. v. 
Georgia Public Service Corp., 89 
S.E. 779, 145 Ga. 658. 

•90. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 P.2d 547. 
Ill-—Consumers Sanitary Coffee & 
Butter Stores v. Illinois Commerce 
Commission, 181 N.B. 411, 348 Ill. 
615. 

Mass.—City of Boston v. Edison 
Electric Illuminating Co. of Bos¬ 
ton, 136 N.E. 113, 242 Mass. 305. 
^ont—Tobacco River Power Co. v. 


Public Service Commission, 98 P. 
2d 886, 109 Mont. 521. 

N.J.—Millville Electric Light Co. v. 
Board of Public Utility Com*rs of 
New Jersey, 128 A. 546, .3 N.J. 
Misc. 412, affirmed 134 A. 918, 103 
N.J.Law 198. 

Electxlcity furnished by municipali¬ 
ty 

Neb.—Carr v. Fenstermacher, 228 N. 
W. 114, 119 Neb. 172. 

21. U.S.—Southern Iowa Electric 
Co. V. City of Charlton, Iowa, 41 
S.Ct. 400, 255 U.S. 539, 65 L.Ed. 
764, reversing, B.C., Muscatine 
Lighting Co. v. City of Muscatine, 

256 F. 929, and appeal dismissed 
Iowa Gas & Electric Co. v. City of 
Mt. Pleasant, Iowa, 42 S.Ct. 45, 

257 U.S. 662, 66 L.Ed. 423—Idaho 
Power Co. v. Thompson, D.C.Idaho, 
19 P.2d 547—Telluride Power Co. 
V. Public Utilities Commission of 
Utah, D.C.Utah, 8 F.Supp. 341. 

Iowa.—Town of Woodward, Dallas 
County, V. Iowa Ry. & Light Co., 
178 N.W. 549, 189 Iowa 518. 

Miss.—Southern Ry. & Light Co. v. 

Beekman, 128 So. 71, 157 Miss. 346. 
Mont.—Tobacco River Power Co. v. 
Public Service Commission, 98 P.2d 
886, 109 Mont. 521. 

N.Y.—^New York Edison Co. v. Malt- 
bie, 270 N.Y.S. 409, 150 Misc. 200. 
Ohio.—City of Cleveland v. Public 
Utilities Commission, 125 N.E. 864, 
100 Ohio St 121. 

20 C.J. P 331 note 46. 

Temporary rates 

‘ Although the rates ordered are 
only temporary, yet where more than 
a year has elapsed and no date has 
•been set for final hearing, the same 
principles of law concerning confisca¬ 

565 


tion apply as if the rates had been 
fixed after full hearing and final 
determination by the commission.— 
Rockland Light & Power Co. v. Malt- 
bie, 271 N.Y.S. 858, 241 App.Div. 122, 
affirming 266 N.Y.S. 377, 148 Misc. 22, 
and followed in 271 N.Y.S. 867, 241 
App.Div. 130. 

22 . Mass.—City of Boston v. Edi¬ 
son Electric Illuminating Co. of 
Boston, 136 N.E. 113, 242 Mass. 
305. 

N.Y.—Gould V. Edison Electric Il¬ 
ium. Co., 60 N.Y.S. 559, 29 Misc. 
241. 

23. U.S.—^Market St Ry. Co. v. Pa¬ 
cific Gas & Electric Co., D.C.Cal., 
6 F.2d 633, motion dismissed 46 
S.Ct 487, 291 U.S. 691, 70 L.Ed. 
1154. 

Va.—Blackwood Coal & Coke Co. v. 
Old Dominion Power Co., 144 S.E. 
439, 151 Va. 52. 

Contract with municipal corpora¬ 
tion 

U.S.—^Florida Power & Light Co. v. 
City of Miami, C.C.A.Fla., 98 F.2d 
180, certiorari denied 59 S.Ct. 147, 
305 U.S. 644, 83 L.Ed. 415. 

Mich.—^Village of Plainwell v. Ees- 
ley Light & Power Co., 183 N.W. 
66 , 214 Mich. 461. 

S.D.—City of Wagner v. South Da¬ 
kota Light & Power Co.. 193 N.W. 
129, 46 S.D. 389. 

Wash.—^North Coast Power Co. v. 
Kuykendall, 201 P. 780, 117 Wash. 
563. 

There is borderland between elec¬ 
tric light rates, which are confisca¬ 
tory and rates which are oppressive 
wherein contracts fixing rates are 
valid.—^Missemer v. Town of Hugo, 1 
P.2d 94, 89 Colo. 222. 
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Dther,24 authorities, it is true even where the rates 
ire fixed by contract. Whether a particular rate 
Dr charge is reasonable or unreasonable is a prop¬ 
er subject for judicial determination,25 even though 
the court views the question from a different stand¬ 
point than a regulatory body^® in that the function 
of the court is limited to a determination of wheth¬ 


er the rate is unreasonable in the sense of being 
confiscatory^^ and excludes questions of public pol- 
icy.2S There is no fixed rule or criterion for de¬ 
termining what rate or charge is reasonable or 
what percentage of return on the capital investment 
is necessary to make the rate reasonable; each case 
is affected by its own circumstances.29 Discrim- 


24. Contracts with wholesale etis-1 
tomers 

LT.S.—Colorado Power Co. v. Hal- 
derman, D.C.C 0 I 0 ., 295 P. 178. 

Valid contract with municipal cor¬ 
poration 

U.S.—Southern Iowa Electric Co. 
v. City of Chariton, Iowa, 41 S.Ct. 
400, 255 U.S, 539, 65 L.Ed. 764, re¬ 
versing, D.C.-, Muscatine Lighting 
Co. V. City of Muscatine, 256 F. 

929, appeal dismissed Iowa Gas & 
Electric Co. v. City of Mt. Pleas¬ 
ant, Iowa, 42 S.Ct. 45, 257 U.S. 662, 
66 L.Ed. 423—^Nebraska Gas & 
Electric Co. v. City of Stromsburg, 
C.C.A.Neb., 2 F.2d 618—Water, 
Light & Power Co. v. City of Hot 
Springs. 1D.C.S.D.. 274 F. 827. 

Ark.—^Town of Pocahontas v. Central 
Power & Light Co., 244 S.W. 712, 
152 Ark. 276, certiorari denied Cen¬ 
tral Power & Light Co. v. Town of 
Pocahontas, 43 S.Ct. 94, 260 U.S. 
755, 67 L.Ed. 498. 

pia.—Southern Utilities Co. v. City 
of Palatka, 99 So. 236, 86 Fla. 583, 
certiorari granted 44 S.Ct. 464, 264 
XT.S. 580, 68 L.Ed. 859, and affirmed 
45 S.Ct. 488, 268 U.S. 232, 69 L.Ed. 

930. 

N.M.—Town of Gallup v, Gallup 
Electric Light & Power Co., 225 P. 
724, 29 N.M. 610. 

TP mnxilcipality is without power 
to contract as to rates, the rates 
specified in a franchise cannot be 
enforced as the result of the obliga¬ 
tion of a contract, when increased 
operating costs have rendered them 
confiscatory,—Southern Iowa Elec¬ 
tric Co. V. City of Chariton, Iowa, 41 
S.Ct. 400, 255 U.S. 539, 65 L.Ed. 764, 
reversing, D.C., Muscatine Lighting 
Co. V. City of Muscatine, 256 P. 929, 
appeal dismissed Iowa Gas & Elec¬ 
tric Co. V. City of Mt. Pleasant, Iowa, 
42 S.Ct. 45. 257 U.S. 662, 66 L.Bd. 
423. 

2 & Idaho.—^Kiefer v. City of Idaho 
Falls, 289 P. 81, 49 Idaho 458. 
Miss.—Southern Ry. & Light Co. v. 
Beekman, 128 So. 71, 157 Miss. 
346. 

N.T.—Gould V. Edison Electric Il¬ 
ium. Co., 60 N.Y.S. 559, 29 Misc. 
241, 

26. Wis.—Waukesha Gas & Elec¬ 
tric Co. V. Railroad Commission of 
Wisconsin, 194 N.W- 8^6, 181 Wis. 
281. 

27. US.—^Idaho Power Co. v. 

Thompson, D.ddaho, 19 F.2d 547 
—Wabash Valley Electric Co. v. 


Singleton, D.C.Ind., 1 P.Supp. 106, 
giffirmed Wabash Valley Electric 
Co. V. Young, 53 S.Ct. 234, 287 U.S. 
488, 77 L.Ed. 447. 

low’a.—Tipton v. Tipton Light & 
Heating Co., 157 N.W. 844, 176 
Iowa 224. 

Wis.—Waukesha Gas & Electric Co. 
V. Railroad Commission of Wis¬ 
consin, 194 N.W. 846, 181 Wis. 281. 

26 . Wis.—Waukesha Gas & Electric 
Co. v. Railroad Commission of Wis¬ 
consin, supra. 

29. U.S.—Idaho Power Co. v. 
Thompson, D.C.Idaho, 19 P.2d 547 
—Wabash Valley Electric Co. v. 
Singleton, D.C.Ind., 1 P.Supp. 106, 
affirmed Wabash Valley Electric 
Co. V. Young, 53 S.Ct 234, 287 U.S. 
488, 77 L.Ed. 447. 

Idaho.—^Kiefer v. City of Idaho Palls, 
289 P. 81, 49 Idaho 458. 

20 C.J. p 336 note 11. 

Bates are never immutable, but 
may become unreasonable, although 
originally legal.—Blackwood Cohl & 
Coke Co. V. Old Dominion Power Co., 
144 S.E. 439, 151 Va. 52. 

Ordina^ or other circumstances 
Six per cent was considered a fair 
and reasonable return for an estab¬ 
lished electric light and power com¬ 
pany In present usual and ordinary 
circumstances, with its existence as¬ 
sured and operating under favorable 
conditions, but the utility might be¬ 
come entitled to return of seven or 
even eight per cent if it were to be¬ 
come harassed by continual agitation 
and litigation affecting its corporate 
existence.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commission, 9 
A.2d 447, 137 Pa.Super. 325. . 

Betuzn on Investment held reasonable 
or not confiscatory 

(1) Seven per cent.—Wabash Val¬ 
ley Electric Co. v. Young, Ind., 63 S. 
Ct. 234, 287 US. 488, 77 L.Ed. 447, 
affirming, D.C., Wabash Valley Elec¬ 
tric Co, V. Singleton, 1 P.Supp. 106— 
Florida Power & Light Co. v. City 
of Miami, C.C.A.Fla., 98 F.2d 180, cer¬ 
tiorari denied 59 S.Ct. 147, 305 U.S. 
644, 83 L.Ed. 415—^Idaho Power Co. v. 
Thompson, D.C.ldaho, 19 F.2d 547. 

(2) Six and eighty-three hun¬ 
dredths per cent,—State ex rel. City 
of Harrisonville v. Public Service 
Commission of Missouri, 236 S.W. 
252^ 291 Mo. 432. 

(3> Six per cent. 

U.S.—^Driscoll v. Edison Light & 
Power Co., Pa., 69 S.Ct. 71.6, 307 


■ U.S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. v. 
Driscoll, 25 P.Supp. 192, and re¬ 
hearing denied Driscoll v. Edison 
Light & Power Co., 59 S.Ct. 831, 
307 U.S. 650, 83 L.Ed. 1529. 

Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447, 137 Pa. Super. 
325. 

(4) Five and eight tenths per 
cent.—^Village of Tupper Lake v. 
Maltbie, 16 N.T.S.2d 491, 257 App. 
Div. 753, reargument denied 17 N.Y. 
S.2d 859, 258 App.Dlv. 1001 and 17 
N.Y.S.2d 1022, 258 App.Dlv. 1030, mo¬ 
tion denied 26 N.E.2d 832, 282 N.Y. 
738, appeal dismissed 28 N.E.2d 724, 
283 N.Y. 720. 

(6) A contract rate which for ten 
years yielded an average of five and 
fifty-four hundredths per cent per 
annum should not be nullified and 
a higher rate established where 
there was no adequate showing that 
the contract would not continue to 
be profitable for the remainder of 
the contract term.—Wichita R. & 
Light Co. V. Court of Industrial Re¬ 
lations, 214 P. 797, 113 Kan. 217. 

Betnxn held confiscatory 

(1) Six and one third -per cent.— 
Blko-Lamoille Power Co. v. Public 
Service Commission of Nevada, D. 
C.Nev., 1 F.Supp. 790. 

(2) Pour and twenty-nine hun¬ 
dredths per cent.—^Village of Tupper 
Lake v. Maltbie, 16 N.Y.S.2d 491, 267 
App.Dlv, 763, reargument denied 17 
N.Y.S.2d 859, 258 App.Div. 1001 and 
17 N.Y.S.2d 1022, 268 App.Div. 1030, 
motion.denied 26 N.E.2d 832, 28 N.Y. 
738, appeal dismissed 28 N.E.2d 724, 
283 N.Y. 720. 

(3) One half of one per cent.— 
Georgia Power & Light Co. v. Geor¬ 
gia Public Service Commission, D.C. 
Ga., 8 F.Supp. 603. 

Bates are not excessive when they 
'yield only four and twelve hun¬ 
dredth^ per cent net earnings.— 
North Coast Power Co. v. Kuyken¬ 
dall, 201 P. 780, 117 Wash. 663. 
lUscellaneouB matters held reason¬ 
able 

(1) Minimum monthly charge.— 
Gould V. Edison Electric Ilium. Co., 
60 N.Y.S. 659, 29 Misc. 241. 

<2) Order of public service com¬ 
mission requiring classification, for 
rate purposes, of X-ray machine us¬ 
ers as, lighting, rather than retail 
power, CTUtomers.-:7A4q.bjama Power 
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inatory rates are not necessarily unreasonable. ^0 

Penalties for nonpayment of charges must be rea¬ 
sonable in order to be valid.31 

b. Elements Considered 

To be reasonable and not confiscatory, a rate for 
electricity furnished by a public utility must produce 
sufficient gross earnings to cover all allowable charges, 
such as operating costs and expenses, taxes, and annual 
depreciation, and, in addition, to yield a fair return on 
the present value of the capital Investment. 

In order to be reasonable and not confiscatory, 
the rate must afford a fair return on the actual 
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present value of the investment devoted to the 
public use.32 In the absence of statutes provid¬ 
ing otherwise, this is true even as to a munici¬ 
pally owned utility, the municipality having a 
right to, and a public service commission being un¬ 
authorized to deprive it of, a fair return on its cap¬ 
ital investment but, when not prohibited by char¬ 
ter or statute from doing so, the municipality may, if 
it so elects, waive such retum.34 The elements to be 
considered in fixing rates include: The value of the 
property, see supra § 32; operating costs and expens- 
es.35 Likewise, the elements to be considered in fix- 


Co. V. Alabama Public Service Com¬ 
mission, 107 So. 71, 214 Ala. 164. 

(3) A clause in a • rate schedule 
regulating the price of electric pow¬ 
er on the varying price of coal dur¬ 
ing the unusual conditions created 
by the World War.—Slate Belt Elec¬ 
tric St. Ry. Co. V. Public Service 
Commission, 73 Pa.Super. 493. 

30. U.S.—^Homestead Co. v. Des 
Moines Electric Co., Iowa, 248 P. 
439, 160 C.C.A. 449. 

31. Mo.—State v. Jones, 126 S.W. 
1169, 141 Mo,App. 299. 

20 C.J. p 331 note 56. 

32 . U.S.—Worcester Electric Light 
Co. V. Attwill, D.C.Mass., 23 F.2d 
891—Oklahoma Gas & Electric Co. 
V. Corporation Commission of Okr 
lahoma, D.C.Okl„ 1 F.Supp. 966. 

Alaska.—Graff v. Town of Seward, 7 
Alaska 341. 

Mo.—State ex rel. Empire Dist. Elec¬ 
tric Co. V. Public Service Commis¬ 
sion, 100 S.W.2d 509, 339 Mo. 1188. 
Mont.—Tobacco River Power Co. v. 
Public Service Commission, 98 P. 
2d 886, 109 Mont. 521. 

N.J.—Millville Electric Light Co. v. 
Board of Public Utility Com’rs of 
New Jersey, 128 A. 546, 3 N.J.Misc. 
412, affirmed 134 A. 918, 103 N.J. 
Law 198. 

N.T.—^New York Edison Co. v. Malt- 
bie, 279 N.Y.S. 949, 244 App.Div. 
436. 

Wis.—Waukesha Gas & Electric Co, 
V. Railroad Commission of Wis¬ 
consin, 194 N.W. 846, 181 Wis. 281. 
20 C.J. p 331 note 47. 

Unearned profit 

The company may not require cus¬ 
tomers to pay a particular charge 
which, under the peculiar facts of 
the case, would constitute an un¬ 
earned profit.—Ohio Public Service 
Co. V. Public Utilities Commission 
of Ohio, 183 N.E. 926, 126 Ohio St. 
941. 

33. Iowa.—City of Coming v. lowa- 
Nebraska Light & Power Co., 282 
N.W. 791, 225 Iowa 1380. 

N.Y.—^Village of Boonville v. Malt- 
ble, 4 N.E.2d 209, 272 N.Y. 40, af¬ 
firming 283 N.Y.S. 460, 246 App. 
Div. 468, reargument denied 285 


N.Y.S. 1052, 246 App.Div. 887— 
Village of Tupper Lake v. Maltbie, 
15 N.Y.S.2d 491, 257 App.Div. 753, 
reargument denied 17 N.Y.S.2d 
859, 258 App.Dlv. 1001 and 17 N.Y. 
S.2d 1022, 258 App.Div. 1030, mo¬ 
tion denied 26 N.E.2d 832, 282 N. 
Y. 738, appeal dismissed 28 N.E.2d 
724, 283 N.Y. 720—Village of Boon¬ 
ville V. Maltbie, 281 N.Y.S.' 787, 
166 Misc. 6. 

34. N.Y.—^In re Niagara, Lockport 
& Ontario Power Co., 241 N.Y.S. 
162, 229 App.Div. 295. 

35. U.S.—Oklahoma Gas & Electric 
Co. V. Corporation Commission of 
Oklahoma, D.C.Okl., 1 F.Supp. 966. 

Mo.—State ex rel. Empire Dist. Elec¬ 
tric Co. V. Public Service Commis¬ 
sion, 100 S.W.2d 509, 339 Mo. 1188. 
Mont.—Tobacco River Power Co. v. 
Public Service Commission, 98 P. 
2d 886, 109 Mont. 521. 

N.J.—Millville Electric Light Co. v. 
Board of Public Utility Com'rs of 
New Jersey, 128 A. 546, 3 N.J. 
Misc. 412, affirmed 134 A. 918, 103 
N.J.Law 198. 

N.Y,—Village of Boonville v. Malt¬ 
bie, 283 N.Y.S. 460, 245 App.Div. 
468, reargument denied 285 N.Y.S. 
1052, 246 App.Div. 887, affirmed 4 
N.E.2d 209, 272 N.Y. 40. 

20 C.J. p 331 notes 50, 51. 
Asoertalniueut and determination 

(1) The duty of a public utility 
commission in determining the op¬ 
erating expenses of electric utility, 
for rate purposes, is to determine 
what the fair and reasonable ex¬ 
penses of operating utility will be, 
having regard to modern business 
realities.—Solar Electric Co. v. 
Pennsylvania Public Utility Com¬ 
mission, 9 A.2d 447, 137 Pa.Super. 
325. 

(2) Where the company has failed 
to comply with a statute requiring 
the establishment of a system of 
accounts and records in a manner 
prescribed by a public service com¬ 
mission, it is not in a position to 
complain because in determining its 
requirements for use in establishing 
a rate base .resort is had to the 
known operating expenses of like 
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Utilities, similar in size and location, 
notwithstanding such comparative 
estimates are at most only approxi¬ 
mate, and to an extent unreliable. 
—^Plymouth Electric Light Co. v. 
State, 120 A. 689, 81 N.H. 1. 

(3) When an order of a public 
utilities commission establishing in¬ 
creased rates for electrical energy 
is judicially challenged, and it is 
shown that the increased rates were 
partly based on estimates and con¬ 
jectures of the future cost of fuel 
oil used in generating the electrical 
power, it is not improper to show by 
test of later experience that such 
estimates of future cost were great¬ 
ly exaggerated, and that such esti¬ 
mates were not a fair basis on which 
to found an order increasing the 
rates.—^Wichita R. & Light Co. v. 
Court of Industrial Relations, 214 P. 
797, 113 Kan. 217. 

(4) It has been held that where 
the evidence showed that it was im¬ 
practicable to charge against the 
various towns served by an elec¬ 
tric light company a fixed portion 
of the expenses of production of 
the current at the central plant be¬ 
cause of the varying number of cus¬ 
tomers and quantity of current used, 
and that the cost of the current was 
greater when the distance of towns 
from the producing plant was great¬ 
er owing to loss in transmission, and 
that it cost more per customer to 
furnish a small town than a large 
one, an order dividing the towns 
served into two groups and prescrib¬ 
ing uniform rates for each group 
was authorized.—State ex rel. City 
of Harrisonville v. Public Service 
Commission of Missouri, 236 S.W. 
852, 291 Mo. 432. 

(5) However, it has also been 

held, under the construction accord¬ 
ed statutes in force at the time, that 
a commission is required to treat 
a municipality as a unit and to base 
a rate on the cost to the utility of 
serving the Individual municipality, 
rather than the average cost of serv¬ 
ing many distinct and scattered mu¬ 
nicipalities.—City of Eau Claire v* 
Railroad Commission, 189 N.W. 476, 
178 Wis. 207. ' 
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ing rates include taxes annual depreciation of 
the plant the return it should earn,3® and the 
specific rates which will produce this return.^^ 
Ordinarily, a utility cannot be required to furnish 
electricity at rates producing a gross return less 
than the cost of production;**® but it is said that 
there may be circumstances justifying such rates^^ 


and that where the company is making a fair re¬ 
turn on its total invested capital, it may be obliged 
to furnish a given class with service at less than 
cost, 42 although the latter statement obviously is 
inapplicable where the company is not making ade¬ 
quate net earnings on its entire business.** 3 A util¬ 
ity cannot be compelled to furnish electricity at less 


Allowance or disallowaace of par¬ 
ticular items 

(1) Any service looking- to better 
management, reduction of invest¬ 
ment, or increase of net operating 
return of electric company is for 
the benefit of the consumers and is 
properly chargeable to operating ex¬ 
pense. Item of supervision and spe¬ 
cial service was allowed as part of 
operating expenses.—Idaho Povrer 
Co. V. Thompson, D.C.Idaho, 19 P.2d 
547. 

(2) Allowance as an operating ex¬ 
pense for uncollectible consumers’ 
accounts, based on actual experience 
of utility during a sixty-five-month 
period, was proper.—Solar Electric 
Co. V. Pennsylvania Public Utility 
Commission, 9 A.2d 447, 137 Pa.Su¬ 
per. 325. 

(3) Expenses of the utility in 
connection with regulation by a com¬ 
mission, furnishing information 
thereto, and in presenting its side of 
the case in a rate proceeding, or 
litigation ensuing therefrom, may 
be charged to operating expenses; 
and the expenses of particular pro¬ 
ceedings or litigation may or may 
not, in the discretion of the court or 
commission, be amortized over a pe¬ 
riod of years.—^Driscoll v. Edison 
Light & Power Co., Pa., 59 S.Ct. 715, 
307 U.S. 104, 83 L.Bd, 1134, revers¬ 
ing, D.C., Edison Light & Power Co. 
V. Lriscoll, 25 F.Supp. 192, and re¬ 
hearing denied Driscoll v. Edison 
Light & Power Co., 59 S.Ct. 831, 307 
U.S. 650, 83 L.Ed. 1529—Idaho Pow¬ 
er Co. V. Thompson, D.C.Idaho, 19 
F.2d 547—^Wabash Valley Electric 
Co. V. Singleton, D.C.Ind., 1 F.Supp. 
106, affirmed Wabash Valley Elec¬ 
tric Co. V. Young, 53 S.Ct. 234, 287 
U.S. 488, 77 L.Ed. 447. 

N.Y.—^Village of Tupper Lake v. 
Maltbie, 15 ]Sr.Y.S.2d 491, 257 App. 
Div. 753, reargument denied 17 N. 
Y.S.2d .859, 258 App.Div. 1001 and 
17 N.Y.S.2d 1022, 258 App.Div. 

1030, motion denied 26 N.E.2d 832, 
282 N.Y. 738, appeal dismissed 28 
N.E.2d 724, 283 N.Y. 720. 

Pa.—Solar Electric Co. v. Pennsyl¬ 
vania Public Utility Commission, 
supra. 

(4) Where rental for office which 
was used for collection and other 
general office purposes was an actu¬ 
ally incurred expense reflected by 
books of utility, and amount paid 
was not unreasonable, allowance by 
the commission of only half the 


amount paid, as a gross income de¬ 
duction, because only half the avail¬ 
able floor space in building was 
used for general office purposes, was 
arbitrary, and full allowance for 
rental actually paid should have 
been made. On the other hand, dis¬ 
allowance, as an operating expense, 
of voluntary contributions was prop¬ 
er, where it did not appear that any 
adverse efiPect on utility’s revenue 
w’ould ensue if such contributions 
were not made. Apportioned con¬ 
tributions to an admitted affiliate 
for “injuries and damages” and “em¬ 
ployees' welfare expense” were prop¬ 
erly disallowed as an operating ex¬ 
pense of utility, where the contribu¬ 
tions were used to increase the stock 
equity of holding company in affil¬ 
iate, and contributions accrued en¬ 
tirely to benefit of the company. 
Also, commission was justified in 
disallowing as operating expenses, 
charges made by certain affiliate, on 
ground that the utility had failed 
to furnish data showing cost of fur¬ 
nishing the service, or that specific 
service w-as rendered and was nec¬ 
essary, or showing the contractual 
relationship and working arrange¬ 
ment with the utility.—Solar Elec¬ 
tric Co. V. Pennsylvania Public Util¬ 
ity Commission, supra. 

36. Idaho.—^Federal Min. & Smelt¬ 
ing Co. V. Public Utilities Com¬ 
mission, 143 P. 1173, ‘26 Idaho 391, 
L.R.A.1917F 1195. 

N.Y.—Long Island Lighting Co. v. 
Maltbie, 292 N.Y.S. 807, 249 App. 
Div. 918—^New York Edison Co. v. 
Maltbie, 279 N.Y.S. 949, 244 App. 
Div. 436. 

37. Idaho.—^Federal Min. & Smelt¬ 
ing Co. V. Public Utilities Com¬ 
mission, 143 P. 1173, 26 Idaho 391, 
L.R.A.1917F 1195. 

Mo.—State ex rel. Empire Dist. Elec¬ 
tric Co. V. Public Service Com¬ 
mission, 100 S.W.2d 509, 339 Mo. 
1188. 

Mont.—^Tobacco River Power Co. v. 
Public Service Commission, 98 P. 
2d 886, 109 Mont. 521. 

N.J.—^Millville Electric Light Co. v. 
Board of Public Utility Com’rs of 
New Jersey, 128 A. 546, 3 N.J. 
Misc. 412, affirmed 134 A. 918, 103 
N.J.Law 198. 

N.Y.—^Village of Boouville v. Malt¬ 
bie, 283 N.Y.S. 460, 245 App.Div. 
468, reargument denied 285 N.Y. 
S. 1052, 246 App.Div. 887, affirmed 
4 N.E.2d 209, 272 N.Y. 40. 


Wis.—Milwaukee Electric Ry. & 
Light Co. V. City of Milwaukee, 
181 N.W. 298, 173 Wls. 329. 
Considerations affecting amonnt 

(1) The importance of a sufficient 
allowance for annual depreciation 
reserve is recognized; but the 
amount which should be allowed for 
such purpose depends very largely 
on what is or may be charged 
against the reserve; and in a par¬ 
ticular case a commission’s allow¬ 
ance for such a reserve may not be 
manifestly insufficient in view of the 
practice of the company in question 
to charge certain renewals and re¬ 
placements to operating expenses.— 
Elko-Lamoille Power Co. v. Public 
Service Commission of Nevada, D.C* 
Nev., 1 F.Supp. 790. 

(2) Allowances for annual depre¬ 
ciation should be reasonably consist¬ 
ent with allowances for accrued de¬ 
preciation in fixing rate base for 
electric utility. Where public utility 
commission found as a fact that sum 
set up as a reserve for depreciation 
by electric utility was a reasonable 
amount ton; .purposes of determining 
rate base, but in drawing its con¬ 
clusion as to amount which should’ 
be allowed annually, commission dis¬ 
regarded the amount set up by the 
utility and established a figure which 
was out of proportion not only to< 
the conclusion of utility’s experts, 
but also to that shown to be prop¬ 
er by experts representing parties- 
who initiated proceeding, co>nclusion 
was arbitrary and unreasonable.— 
Solar Electric Co. v. Pennsylvania 
Public Utility Commission, 9 A.2d 
447, 137 Pa.Super. 325. 

38. Ark.—^Arkadelphia Electric Light 
Co. V. Arkadelphia, 137 S.W. 1093, 
99 Ark. 178. 

20 C.J. p 331 note 54. 

39- Cal.—San Joaquin Light & Pow¬ 
er Corp. V. State Railroad Com¬ 
mission, 165 P. 16, 176 Cal. 74. 

40. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 647. 

Idaho.—^Kiefer v. City of Idaho 
Falls, 289 P. 81, 49 Idaho 458. 

41. Idaho.—^Kiefer v. City of Idaho 
Falls, supra 

42. Wash.—^North Coast Power Co. 
V. Kuykendall, 201 P. 780, 117 
Wash. 563. 

43. Wash.—^North Coast Power Co. 
V. Kuykendall, supra 
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than cost in order to meet competition with a sub¬ 
stitute for electricity which can be furnished at a 
lower cost and rate but where two electric com¬ 
panies are furnishing electricity within the same 
city, and one is able to make a reasonable profit at 
a certain rate, the other company has no right to 
any higher rates, although it cannot furnish elec¬ 
tricity at the lower rate without a losses 

In determining the proper rate of return, consid¬ 
eration should be given to that received on other 
investments generally.^® However, the answer to 
the question of what constitutes a reasonable rate 
of return after all allowable charges does not lie 
alone in average yields of seemingly comparable se¬ 
curities ; yields of preferred and common stock are 
to be considered, as well as those of the funded 
debt.^"^ A comparison with the rates of other pub¬ 
lic utilities furnishing electric light and power is of 
value only where there is a showing of substantial¬ 
ly similar conditions and circumstances.^^ Also, 
while, in determining the rate to be charged a 
particular customer, the rate charged other com¬ 
parable customers may be considered,^^ little or no 
weight will be given such other rates where there 
is a showing of difference in conditions®® or a lack 
of showing that the other rates are just, fair, rea¬ 
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sonable, and sufficient.®^ In determining whether 
the rates to certain customers are fair, it is imma¬ 
terial whether the company solicited the patronage 
or the customers spontaneously offered it.®^ The 
value of the service to the consumer, or his ability 
to pay therefor, does not warrant the reduction 
of a rate which affords no more than reasonable 
compensation.®^ 

Past profit or return. Consideration has been 
given to the fact that the utility has been allowed a 
low rate of return for a long period,®^ but not to 
the fact that it has earned large dividends in the 
past.®® 

c. Evidence and Findings 

Except to the extent, if any, that they are varied 
by statute, general rules govern the evidence and findings 
In a suit or proceeding involving the reasonableness of 
rates for electricity. 

Unless it is provided otherwise by an applicable 
statute,®® the party attacking rates for electricity 
has the burden of proving that they are unreason¬ 
able or confiscatory.®*^ Rates charged for electric¬ 
ity are presumed to be reasonable®® where they 
were fixed by ordinance;®® by a municipality for 
electricity furnished from its own plant;®® in a 
contract between a municipal corporation and the 


44. U.S.—Oklahoma Gas & Electric 
Co. V. Corporation Commission of 
Oklahoma, D.C.Okl., 1 F.Supp. 966. 

45. Mo.—State ex rel. Electric Co. 
of Missouri v. Atkinson, 204 S.W. 
897, 275 Mo. 325. 

46. N.T.—Rockland Light & Power 
Co. V. Maltbie, 271 N.T.S. 858, 241 
App.Div. 122, affirming 266 N.T.S. 
377, 148 Misc. 22, and followed in 
271 N.T.S. 867, 241 App.Div. 130. 

47. U.S.—Driscoll v. Edison Light 
& Power Co., Pa., 59 S.Ct. 715, 307 

U. S. 104, 83 L.Ed. 1134, reversing, 
D.C., Edison Light & Power Co. 

V. Driscoll, 25 F.Supp. 192, rehear¬ 
ing denied Driscoll v. Edison 
Light & Power Co.. 59 S.Ct. 831, 
307 U.S. 650, 83 L.Ed. 1529. 

48. U.S.—Georgia Power & Light 
Co. V. Georgia Public Service Com¬ 
mission, D.C.Ga., ^ F.Supp. «03. <j 

Idaho.—Kiefer v. City of Idaho 
Falls, 289 P. 81, 49 Idaho 458. 

—Harmony Electric Co. v. Public 
Service Commission, 99 Pa.Super. 
71. 

49. U.S.—Continental Trust Co. v. 
United Rys. & Electric Co. of Bal¬ 
timore, D.C.Md., 7 F.Supp. 265. 

BO. N.C.—Corporation Commission 
V. Cannon Mfg. Co., 116 S.E. 178, 
185 N.C. 17. 

Bl. Wash.—State ex rel. Puget 
Sound Power & Light Co. v. De¬ 
partment of Public Works, 42 P. 
2d 424, 181 Wash. 105. 


58. Wash.—^North Coast Power Co. 
V. Kuykendall, 201 P. 780, 117 
Wash. 563. 

53. Wash.—State ex rel. Puget 

Sound Power & Light Co. v. De¬ 
partment of Public Works of 
Washington, 38 P.2d 350, 179 

Wash. 461. 

Proposition to contrary was rec¬ 
ognized, but not applied, in an ear¬ 
lier case.—^North Coast Power Co. 
V. Kuykendall, 201 P. 780, 117 Wash. 
563. 

54. N.T,—^Adirondack Power & 
Light Corporation v. Public Serv¬ 
ice Commission of State of New 
Tork, 207 N.T.S. 284, 211 App.Div. 
272. 

55. N.T.—^New Tork Edison Co. v. 
Maltbie, 270 N.T.S. 409, 150 Misc. 
200 , 

56. Pa.—Solar Electric Co. v. Penn¬ 
sylvania Public Utility Commis¬ 
sion, 9 A.2d 447, 137 Pa.Super. 325. 

57. U.S.—Idaho Power Co. v. 
Thompson, D.C.Idaho, 19 F.2d 547. 

Idaho.—^Kiefer v. City of Idaho 
Falls, 289 P. 81, 49 Idaho 458. 
Iowa.—Town of Woodward, Dallas 
County v, Iowa Ry. & Light Co., 
178 N.W. 549, 189 Iowa 518. 

Miss.—Southern Jly. & Light Co. v. 
Beekman, 128 So. 71, 157 Miss. 
346. 

N.T.—Tonkers Electric Light & 
Power Co. v. Maltbie, 283 N.T.S. 
839, 245 App.Div. 419, reversed 
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on other grounds 3 N.E.2d 512, 271 
N.T. 364. 

Va.—Blackwood Coal & Coke Co. v. 
Old Dominion Power Co., 144 S.E. 
439, 151 Va. 52. 

Wash.—State ex rel. Model Water 
& Light Co. v. Department of 
Public Service of Washington, 90 
P.2d 243, 199 Wash. 24—North 
Coast Power Co. v. Kuykendall, 
201 P. 780, 117 Wash. 563. 
Company seeking Increase in rates 
has the burden of proving that the 
increase is necessary in order to ob¬ 
tain a reasonable compensation. for 
its service and that a refusal of the 
increase would deprive it of its prop- 
"erty. 

U.S.—^Attleboro Steam & Electric 
Co. V. NTarragansett Electric Light¬ 
ing Co., 295 F. 895. 

Minn.—^Borough 'of Belle Plaine v. 
Northern Power Co., 172 N.W. 217, 
142 Minn. 361. 

j 5& Va.—Blackwood Coal & Coke 
i Co. V. Old Dominion Power Co., 
144 S.E. 439, 151 Va. 52. 

59, Iowa.—Town of Woodward, 
Dallas County v. Iowa Ry. & Light 
Co., 178 N.W. 549, 189 Iowa 518. 

Miss.—Southern Ry. & Light Co. v. 
Beekman, 128 So. 71, 157 Miss. 
346. 

20 C.J. p 332 note 68 [a] (4). 

60. Idaho.—^Kiefer v. City of Ida¬ 
ho Falls, 289 P. 81, 49 Idaho 458. 
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grantee of an electric light franchise;®^ "by order 
of a public service commission or in a schedule 
filed by an electric company with, and not changed 
by, a commission.®^ Furthermore, rates not exceed¬ 
ing maximum rates established by public authority 
are presumed to be reasonable®^ and may be 
charged.®® 

Competent evidence showing, or tending to show, 
that the existing or proposed rates in question are 
or are not unreasonable or confiscatory should be 
received®® and accorded proper weight.®*^ Proof 
that the rates amount to the taking of property 
without just compensation must be clear and con¬ 
vincing.®® 


Under some statutes, a public utilities commission 
cannot fix or permit new rates without a finding of 
the unreasonableness of existing rates.®® 

§ 35. Discrimination- 

Discrimination in rates is not permitted as between 
customers simillarly situated; but, as a difference in 
charges may be Justified under some circumstances, not 
every difference is an unlawful discrimination. 

The power to regulate rates includes the right to 
prevent discrimination.^® Rates for electricity fur¬ 
nished the public must not be discriminatory^! as 
between customers similarly situated,especially 
where discrimination violates a statute*^® or a con¬ 
tractual guaranty of uniformity of rates.'^^ Thjg 


N.Y.—Village of Boonville v. Malt- 
bie. 283 N.T.S. 460, 245 App.Div. 
• 4C8, reargument denied 285 N.T.S. 

1052, 246 App.Div. 887, affirmed 4 
N.B.2d 209, 272 N.Y. 40. 
ei. Minn.—Borough of Belle Plaine 

V. Northern Power Co., 172 N.W. 
217, 142 Minn. 361. 

62. Cal.—San Joaquin Light & Pow¬ 
er Corp. V. State Railroad Commis¬ 
sion, 165 P. 16, 175 Cal. 74. 

20 C.J. p 332 note 69. 

63. -Wis.—State v. Oconto Electric 
Co., 161 N.W. 789. 165 Wis. 467. 

64. Iowa.—lowa-Nebraska Light & 
Power Co. v. City of Villisca, 261 
N.W. 423. 429. 220 Iowa 238, quot¬ 
ing Corpus Juris. 

20 C.J. p 336 note 12. 

6& Ga.—^ITnion Dry Goods* Co. v. 
Georgia Public Service Corp., 83 
S.E. 946, 142 Ga. 841, L.R.A.1916E 
358. 

Iowa.—^lowa-Nebraska Light & Pow¬ 
er Co. V. City of Villisca, 261 N. 

W. 423, 429, 220 Iowa 238, quot¬ 
ing Corpus Juris. 

66. Iowa.—^Town of Woodward, Dal¬ 
las County, V. Iowa Ry. & Light 
Co.. 178 N.W. 549, 189 Iowa 518. 
N.Y,—^Rockland Light & Power Co. 
V. Maltble, 266 N.Y.S. 377, 148" 
Misc. 22, affirmed 271 N.T.S. 858, 
241 App.Div. 122, and followed in 
271 N.T.S. 867, 241 App.Div. 130. 
j>ociL3neii.tary evidence 

(1) A public utilities commission 
may require an electric company to 
produce for examination on a hear¬ 
ing as to rates all books, papers, 
and accounts that would throw any 
light on the question of reasonable 
rates.—^Federal Min. & Smelting Co. 
v. Public Utilities Commission, 143 
P. 1173, 26 Idaho 391, L.R.A.1917F 
1195. 

(2) A report showing affiliation 
between utility and nonadmitted af¬ 
filiates, identified by employee of 
the Pennsylvania public utility com¬ 
mission and an employee of the fed¬ 
eral power commission, who ex¬ 


plained its sources, the sources be¬ 
ing the books of the various com¬ 
panies comprising utility system, 
was admissible.—Solar Electric Co. 
V. Pennsylvania Public Utility Com¬ 
mission, 9 A.2d 447, 137 Pa.Super. 
325. 

67. Secords of public utilities eor- 
poratiou, showing the actual operat¬ 
ing expenses when kept according 
to approved methods of accounting, 
constitute valuable, although not 
conclusive, evidence of the require¬ 
ments of the utility to be considered 
in determining a rate base.—Plym¬ 
outh Electric Light Co. v. State, 120 
A. 689, 81 N.H. 1. 

68. U.S.—Idaho Power Co. v. 
Thompson, D.C.Idaho, 19 F.2d 547. 

Evidence held sufficient 

(1) To support findings of fact. 
U.S.—Graff v. Town of Seward, C.C. 

A.Alaska. 20 F.2d 816. 

Okl.—Comanche Light & Power Co. 

v. Turner, 172 P. 792, 68 Okl. 151. 
Pa.—Solar Electric Co. v. Pennsyl¬ 
vania Public Utility Commission, 
9 A.2d 447, 137 Pa.Super. 325. 

(2) To show that rates fixed were 
not unreasonable.—^Arkadelphia Elec¬ 
tric Light Co. V. Arkadelphia, 137 
S.W. 1093, 99 Ark. 178. 

Evidence held insufficient 

(1) To show that rates fixed by 
commission for electricity were un¬ 
reasonable.—Saratoga Springs v. 
Saratoga Gas, Electric Light & Pow¬ 
er Co., 107 N.T.S. 341, 122 App.Div. 
203, reversed on other grounds 83 
N.B. 693, 191 N.Y. 123, 18 L.R.A.,N. 
S., 7X3, 14 AnmCcus. 606. 

(2) To establish that allowance 
of certain amount for operating ex¬ 
penses, including taxes, was inade¬ 
quate, unjust, or unreasonable.— 
Plymouth Electric Light Co. v. State, 
120 A. 689, 81 N.H. 1. 

69. U.S.—Wichita R. & Light Co. v. 
Public Utilities Commission of the 
State of Kansas, 43 S.Ct. 51, 260 
U.S. 48, 67 L.Ed. 124, reversing, C. 
C.A., Public Utilities Commis¬ 


sion of Kansas v. Wichita R. & 
Light Co., 268 F. 37—Attleboro 

‘ Steam & Electric Co. v. Narragan- 
sett Electric Lighting Co., D.C.R. 
1., 295 F. 895. 

TO. Cal.—^Pinney & Boyle Co. v. Los 
Angeles Gas & Electric Corp., 141 
P. 620, 168 Cal. 12, L.R.A.1915C 
282, Ann.Cas.l915D 471. 

20 C.J.. p 330 note 33. 

71. U.S.—Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 F.2d 5*47. 

La.—^Johnson v. City of Natchitoch¬ 
es, 129 So. 433, 14 La.App. 40. 

72. Alaska.—Town of Cordova v. 
Alaska Public Utilities, 9 Alaska 
196, 

Conn.—^Bllton Mach. Tool Co. v. 
United Illuminating Co., 148 A. 
337, 110 Conn. 417, 67 A.L.R. 814. 

N.M.—Seaberg v. Raton Public Serv¬ 
ice Co., 87 P.2d 676, 43 N.M. 161. 

Tex.—^E1 Paso Electric Co. v. Ray- 
nolds Holding Co., 100 S.W.2d 97, 
128 Tex. 495, 108 A.L.R. 744, af¬ 
firming Raynolds Holding Co. v. 
El Paso Electric Co., Civ.App., 70 
S.W.2d 624—Texas Power & Light 
Co. V. Doering Hotel Co., Civ.App., 
147 S.W.2d 897, error granted— 
Texas Power & Light Co. v. Hill¬ 
top Baking Co., Civ.App., 78 S.W. 
2 d 718, error dismissed—^Dallas 
Power & Light Co. v. Carrington, 
Civ.App., 245 S.W. 1046. 

Customers la. same class 

Pa.-!—Westerhoff Bros. ^ Co. v. Bor¬ 
ough of Ephrata, 128 A. 656, 283 
Pa 71. 

73. Tex.—Texas Power & Light Co. 
V. Doerihg Hotel Co., Civ.App., 147 
S.W.2d 897, error granted. 

Utah.—Utah Copper Co. v. Public 
Utilities Commission of Utah, 203 

• P. 627, 69 Utah 191. 

Va.—^Massaponax Sand & Gravel 
Corporation v. Virginia Electric 
& Power Co., 186 S.B. 3, 166 Va. 
405. 

74. Ky.—Southeastern Land Co. v. 
Louisville Gas & Electric Co., 90 
S.W.2d 1, 262 Ky. 215.' 
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is true whether the rates are fixed by the utility it¬ 
self or by a commission.75 Objectionable discrim¬ 
ination may consist of a reduction in rate to some 
customers through rebates, discounts, or other¬ 
wise.*^® 

In particulaf instances there may be no unlawful 

discrimination.^^ To conie within the prohibition, 

either of the common law or of a statute, a discrim¬ 
ination in rates must be unreasonable and without 
factual basis.7® A mere, difference in charges to 
different customers does not of necessity consti¬ 
tute unlawful or unjustifiable discrimination.*^® A 
difference in rates or charges, or agreements or 
arrangements therefor, may be based on, and justi¬ 
fied by, special circumstances,®® a differencjp in con- 
ditions,®! a substantial expense involved in extend¬ 
ing service to one customer which is not entailed in 
serving others,®® or a fair and reasonable classifi¬ 
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cation of customers made by the utility, or a com¬ 
mission, or the utility with the approval of a com¬ 
mission.®® A contract is not invalid on the ground 
that the compensation* which it provides for the 
agreed service constitutes, in effect, an unlawful 
discrimination, where, although the company is, gen¬ 
erally speaking, a public service corporation, the 
service provided for in the contract is not a public 
service.®^ 

The courts may determine whether there is dis¬ 
crimination in rates,®® and, on finding that there is, 
give relief.®® It will be presumed that a rate clas¬ 
sification is based on a proper ground,®*^ and that 
the utility is in a position to construe and apply, 
without unfair and unlawful discrimination, highly 
technical provisions in its schedule.®® The burden 
of showing that rates are discriminatory is on the 
person or persons attacking them.®® 


75i. N.C.—Salisbury & S. Ry. Co. v. 
Southern Power Co., 105 S.E. 28, 
180 N.C. 422. 

7®. U.S.—^Idaho Power Co. v. 

Thompson, D.C.Idaho, 19 P.2d 547. 
Conn.—^Bilton Mach. Tool Co. v. 
United Illuminatingr Co., 148 A. 
337, 110 Conn. 417, 67 A.L.R. 814. 
Ky.—Southeastern Land Co. v. Lou¬ 
isville Gas & Electric Co., 90 S. 
'W'.2d 1, 262 Ky. 215—Union Light, 
Heat & Power Co, v. City of Ft. 
Thomas, 87 S.W.2d 103, 261 Ky. 
100 . 

77. Ala.—State v. Commander, 100 
So. 223, 211 Ala. 230. 

Idaho.—^Kiefer v. City of Idaho 
Palls, 289 P. 81, 49 Idaho 458. 
Kan.—Wichita R. & Light Co. v. 
Court of Industrial -Relations, 214 
P. 797, 113 Kan. 217. 

Mich.—Michigan Public Service Co. 
V. Maddy, 279 N.W. 874, 284 Mich. 
392. 

Mo.—State ex rel. Electric Co. of 
Missouri V. Atkinson, 204 S.W. 
897, 275 Mo. 325. 

Neb.—Cornhusker Electric Co. v. 
City of Fairbury, 278 N.W. 379, 
134 Neb. 248. 

N.M.—Seaberg v. Raton Public Serv¬ 
ice Co., 87 P.2d 676, 43 N.M. 161. 
Ohio.—Smith v. Public Utilities 
Commission of Ohio, 199 N.E. 179, 
130 Ohio St. 828—Stone v. Osborn, 
167 N.E. 410, 24 Ohio App. 251. 
Pa.—Westerhoff Bros. Co. v. Bor¬ 
ough of Ephrata, 128 A. 656, 283 
Pa. 71—^Kast v. Public Service 
Commission, 189 A. 626, 125 Pa. 
Super. 384. 

Wash.—State ex rel. Model Water & 
Light Co. v. Department of Public 
Service of Washington, 90 P.2d 
243, 199 Wash. 24. 

78. Pa.—Carpenter v. Pennsylvania 
Public Utility Commission, 15 A. 
2d 473, 141 Pa.Super. 447. 


79. Idaho.—^Kiefer v. City of Idaho 
Falls. 289 P. 81. 49 Idaho 458. 

Pa.—^Alpha Portland Cement Co. v. 
Public Service Commission, 84 
PaiSuper. 255. 

Wash.—State ex rel. Model Water 
& Light Co. v. Department of Pub¬ 
lic Service of Washington, 90 P.2d 
243, 199 Wash. 24. 

20 C.J. p 337 note 31. 

80. Ark.—^Warmack v. Major Stave 
Co., 200 S.W. 799, 132 Ark. 173. 

20 C.J. p 337 note 32. 

81. Alaska.—Town of Cordova v. 
Alaska Public Utilities, 9 Alaska 
1*96. 

Pa.—Carpenter v Pennsylvania Pub¬ 
lic Utility Commission, 16 A. 2d 
473, 141 Pa.Super. 447—^Alpha 

Portland Cement Co. v. Public 
Service Commission, 84 Pa.Super. 
255. 

Cnstomexs outside municipal limits 
There may justly be a difference 
in rates for service furnished by a^ 
municipality to persons within and 
persons without the corporate lim¬ 
its.—Guth V. City of Staples, 237 
N.W. 411, 183 Minn. 552. 

82. Conn.—^Levitt v. Public Utilities 
Commission, 159 A. 878, 114 Conn. 
628. 

20 C.J. p 337 note 29. 

83L Conn.—Bilton Mach. Tool Co. v. 
United Illuminating Co., 148 A. 
1337, 110 Conii. 417, 67 A.L.R. 814. 
Ky.—Southeastern Land Co. v. Lou¬ 
isville Gas & Electric Co., 90 S.W. 
2d 1, 262 Ky. 215. 

Ohio.—Cleveland & Eastern Trac¬ 
tion Co. V. Public Utilities Com¬ 
mission, 140 N.E. 139, 106 Ohio 
St. 210. 

Pa.—Solar Electric Co. v. Pennsyl¬ 
vania Public Utility Commission, 9 
A.2d 447, 137 Pa.Super. 325. 

Va.—Commonwealth v. Shenandoah 
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River Light & Power Corporation, 
115 S.B. 695, 135 Va. 47. 

20 C.J. p 338 note S3. 

Fulfillment of statutory obligation ^ 
When a utility furnishing elec¬ 
tricity has established rate classifi¬ 
cation available to all customers for 
a like and contemporaneous serv¬ 
ice, it has fulfilled its obligation 
under statute which prohibits direct 
or indirect rebates, discrimination, 
or departure from publicly sched¬ 
uled rates.—^In re City Ice & Fuel 
Co., 23 N.T.S.2d 376, 260 App.Div. 
537, dismissing appeal 18 N.Y.S.2d 
588. 173 Misc. 534. 

Classification must be based on xea^ 
differences 

Tex.—Dallas Power & Light Co. ■ v. 
Carrington, Civ.App., 245 S.W. 
1046. 

84 Wash.—Sunset Shingle Co. v. 
Northwest Electric & Water 
Works, 203 P. 978, 118 Wash. 416. 
85. Idaho.—Kiefer v. City of Idaho 
Falls, 289 P. 81, 49 Idaho 458. 

8 a N.C.—Salisbury & S. Ry. Co. v 
Southern Power Co., 105 S.E. 28, 
180 N.C. 422—Salisbury & S. Ry. 
Co. V. Southern Power Co., 101 S. 
E. 593, 179 N.C. 18, 12 A.L.R. 304, 
rehearing dismissed 102 S.E. 625, 
12 A.L.R. 304. 

Tex.—^Dallas Power & Light Co. v. 
Carrington, Civ.App., 245 S.W. 
1046. 

87. Pa.—^Westerhoff Bros. Co. v. 
Borough of Ephrata, 128 A. 656, 
283 Pa. 71. 

83. Tex.—^E1 Paso Electric Co. v. 
Raynolds , Holding Co., 100 S.W. 
2d 97, 128 Tex. 496, 108 A.L.R. 
744, affirming Raynolds Holding 
Co. V. El Paso Electric Oo., Civ. 
App., 70 S.W.2d 624. 

89. Idaho.—^Kiefer v. City of Idi- 
ho Falls, 289 P. '$1, 49 Idaho 468. 
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§ 36. Proceedings to Enforce 

An order, ordinance, or contract fixing rates for 
electricity within a municipality may be enforced, in a 
suit by the municipal corporation, by restraining the 
utility from violating it. 

A municipal corporation may sue to have rates 
for electricity, which have been fixed by ordinance, 
franchise, municipal contract, or order of a public 
service commission, enforced by restraining the 
utility from charging higher rates®® or refusing 
to furnish service at the contract rates.®^ In some 
states the courts are deemed to have equitable ju¬ 
risdiction of such an action irrespective of the ju¬ 
risdiction conferred on a public utilities commis¬ 
sion j®^. but under the statutes of other states a 
public service commission has exclusive jurisdic¬ 
tion, in the first instance, of the questions involved 
and the jurisdiction of the courts is limited to a 
review of the determination of the commission.®® 

It is proper to dissolve a temporary injunction 
which destroys, rather than preserves, the status 
quo and grants the full relief which plaintiff seeks 
on final hearing, as where the changed schedule of 
rates which the city objects to was put in force by 
the utility before the passage of the regulatory 


ordinance sought to be enforced.®^ 

§ 37. Proceedings to Prevent Enforcement 

In a proper case for relief, the court will enjoin the 
enforcement of an order or ordinance fixing rates for 
electricity. 

Provided the suit is brought by a proper party®® 
against all necessary parties,®® and plaintiff's plead¬ 
ing® 7 and evidence®® are sufficient, the court may 
enjoin the enforcement of a municipal ordinance, 
an order of a public service commission, or a sched¬ 
ule filed with the commission, which establishes un¬ 
reasonable or confiscatory rates,®® or an order of 
a commission, where the commission has failed to 
make findings or furnish facts which would inform 
a court on review as to whether or not those af¬ 
fected by the determination have been deprived of 
their legal or constitutional rights.^ Under a stat¬ 
ute so providing, a court has jurisdiction, where a 
bill in equity attacking the validity of a rate order 
of a public service commission has been filed, to 
try the question of validity de novo on the issues 
made by the bill and defendant's pleading;® and 
where a statute provides that the action shall be 
tried and determined as other civil actions, a timely 


90- Iowa.—^Incorporated Town of 
Mapleton v. Iowa Public Service 
Co., 223 N.W. 476, 209 Iowa 400. 
68 A.L.R. 993—^Town of Williams 

V. Iowa Falls Electric Co., 170 N. 

W. 815, 185 Iowa 493. 

N.T.—City of New York v. Brooklyn 
Edison Co., 189 N.Y.S. 312. 
PlaixLblff’s pleading* beld. suillcleiit 
Mich.—^Village of Plainwell v. Ees- 
ley Light & Power Co., 183 N.W. 
66 . 214 Mich. 461. 

S.D.—City of Wagner v. South Da¬ 
kota Light & Power Co., 193 N.W. 
129, 46 S.D. 389. 

91. Minn.—^Borough of Belle Plaine 
V. Northern Power Co., 172 N.W. 
217, 142 Minn. 361. 

92. Ohio.—City of Defiance v. To¬ 
ledo Edison Co., 190 N.E. 781. 47 
Ohio App. 100. 

93. Pa.—^Klein-Logan Co. v. Du- 
quesne Light Co., 104 A. 763, 261 
Pa. 526. 

94. Tex.—City of* Farmersville v. 
Texas-Louisiana Power Co., Civ. 
App., 33 S.W.2d 272. 

95. ICiulicipality 

(1) Statutes are construed not to 
permit a city to sue to enjoin the 
enforcement or collection of rates 
specified in a schedule, filed with a 
public service commission.—City of 
New York v. New York Edison Co., 
188 N.Y.S. 262, 196 App.DIv. 644— 
City of Oswego v. People's Gas & 
Electric Co. of Oswego, 190 N.Y.S. 
39, 116 Misc. 354. 


<2) A municipality is not entitled 
to relief against compliance by a 
utility with a valid and existing or¬ 
dinance.—City of Grand Rapids v. 
Consumers' Power Co., 188 N.W. 530, 
218 Mich. 414.- 

96. TTtilities oontracting with, each 
other 

In a suit by a railway and light 
company to enjoin a public utili¬ 
ties commission from putting in 
force as against it new rates on be¬ 
half of a gas and electric company 
from which It obtained electricity, 
the gas and electric company, al¬ 
though a proper party, was not an 
Indispensable party.-r-Wichita R. & 
Light Co. v. Public UUlities Com¬ 
mission of the State of Kansas, 43 
S.Ct. 51, 260 U.S. 48, 67 L.Ed. 124, 
reversing, C.C.A., Public Utilities 
Commission of Kansas v. Wichita 
R. & Light Co., 268 F. 37. 

97. Miss.—Bell v. Kaye, 89 So. 910, 
127 Miss. 165. 

98. Kan,—^Wichita R. & Light Co. 
V. Court of Industrial Relations, 
214 P. 797, 113 Kan. 217. 

ITiisatisfaotoxy evidence 
Where the evidence is conflicting, 
the conclusion to be drawn there¬ 
from is uncertain and speculative, 
and there has been no actual test 
under the new rates, It is proper to 
refuse an injunction without preju¬ 
dice to the making of another ai>- 
plication for relief if it can be 
shown subsequently that the returns 
afforded are confiscatory.—^Brush 


Electric Co. v. City of Galveston, 
Tex., 43 S.Ct 606, 262 U.S. 443, 67 
L.Ed. 1076. 

99. U.S.—^Mississippi Power Co. v. 
City of Aberdeen, D.C.Miss., 11 F. 
Supp. 951. 

Temporary or preliminary Injimc. 
tlon. may be granted.—Munoz v. Por¬ 
to Rico Ry. Light'& Power Co., C. 
C.A,Puerto Rico, 83 F.2d 262, cer¬ 
tiorari denied 56 S.Ct. 955, 298 U.S. 
689, 80 L.Ed. 1408—^Worcester Elec¬ 
tric Light Co. v. Attwill, D.C.Mass., 
23 P.2d 891—Springfield Gas & Elec¬ 
tric Co. V. Barker, D.C.Mo., 231 F. 
331. 

Stay pending review of commis¬ 
sion's order will be granted where 
great and irreparable damage will 
result to the company or municipal¬ 
ity furnishing electricity If the or¬ 
der is not suspended and is not up- 
l^eld by the reviewing court.—Vil¬ 
lage of Tupper Lake v. Maltble, 10 
N.Y.S.2d 53, 170 Misc. 265—Village 
of Boonville v. Maltbie, 281 N.Y.S. 
787, 166 Misc. 6—^Yonkers Electric 
Light & Power Co. v. Maltbie, 276 
N.Y.S. 485, 163 Misc. 689—Bronx Gas 
& Electric Co. v. Maltbie, 275 N.Y.S. 
485, 163 Misc. 685—New York Edi¬ 
son Co. V. Maltbie, 270 N.Y.S. 409, 
150 Misc. 200. 

1. U.S.—^Edison Light & Power Co. 
V. Driscoll, D.CPa., 21 F.Supp. 1. 

2. Ala.—^Birmingham Electric Co. v. 
Alabama Public Service Commis¬ 
sion, 173 So. 19, 233 Ala. 675. 
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request for a special finding of facts should not be order which is a rule nisi.^ Also, the court will not 

refused.® enjoin the collection of a contract rate, even though 

A court is without authority to enjoin a commis- the operating expenses of the utility have been re- 

sion from making an investigation pursuant to an duced during the period covered by the contract.® 

VI. INJURIES INCIDENT TO PRODUCTION AND USE 

A. NATURE AND GROUNDS OF LIABILITY 

trie cpmpany is under a duty of safeguarding the 
public against dangers arising from the use of its 
dangerous agency, whether the danger arises from 
its negligence, the negligence of others, or from 
causes over which it has no control, to the extent 
of exercising reasonable care to correct or remove 
the cause of danger.® Electrical companies are not 
insurers of the safety of the public nor of those 
whose occupation is likely to bring them into dan¬ 
gerous contact with their appliances, and hence are 
not liable for injuries unless guilty of some wrong¬ 
ful act or omission.!® The failure of a power com- 


§ 38. In General 

Persons or corporations engaged in the manufacture, 
saie, or use of electricity are liable for injuries arising 
from their negligence, but they are not insurers of the 
safety of the public. 

Persons or corporations engaged in the manufac¬ 
ture, sale, or use of electricity are liable for injuries 
arising from their negligence the same as other per¬ 
sons and corporations, and subject to the same 
rules.® A company which uses and dispenses such 
a dangerous agency as electricity is bound to know 
the extent of danger involved,^ and a failure to ex¬ 
ercise proper care constitutes negligence.® An elec- 


3 . Ind.—^Valparaiso Lighting Co. v. 
Public Service Commission of In¬ 
diana. 129 N.E. 13. 190 Ind. 253. 

4 . Ga.—Georgia Public Service Com¬ 
mission V. Georgia Power Co., 157 

S.E. 98, 172 Ga. 31. 

5. Ohio.—Selznlck v. Toledo Edison 
Co.. 28 N.E.2d 682, 64 Ohio App. 
266, appeal dismissed 26 N.E.2d 
206. 136 Ohio St. 424. 

6. Cal.—Monroe v. San Joaquin 
Light & Power Corporation, App., 
109 P.2d 720. 

Ga.—Central of Georgia Ry. Co. v. 
Lawley, 126 S.E. 273, 33 Ga.App. 
375. 

Me.—^Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Mo.—Schneiter v. City of Chillicothe, 
107 S.W.2d 112, 232 Mo.App. 338. 
Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed. 

20 C.J. p 340 note 67. 

Molsance 

(1) An electric company maintain¬ 
ing a nuisance is liable for any in¬ 
jury proximately arising therefrom. 
—Lynch v. Lowell Electric Light 
Corporation, 160 N.E. 413, 263 Mass. 
81. 

(2) Where a power company, under 
proper authority, maintained a pole 
and wires near a school, with steps 
on the pole leading to insufficiently 
insulated wires, it is not liable to a 
boy injured by contact with the 
wires in climbing the pole, on the 
ground of nuisance.—Robertson v. 
Rockland Light & Power Co., 176 N. 
T.S. 281, 189 App.Div. 720. 

(3) Defendant held to have a 


franchise and hence was not a nui¬ 
sance and guilty of negligence per 
se.—^Winkle v. Turlock Irr. Dist., 74 
P.2d 302, 24 Cal.App.2d 1. 

(4) Where a telephone company 
set up a pole on the premises‘un¬ 
der license from the owner, and lat¬ 
er, without the owner’s knowledge, 
gave permission to an electric com¬ 
pany to use the pole for electric 
wires, but the house was later wired 
for electricity with the owner’s con¬ 
sent, the telephone company was not 
liable for the death of the tenant’s 
employee, killed by electricity while 
putting up an aerial, since the tele¬ 
phone company was not subject to 
liability for a trespass or for nui¬ 
sance when it submitted to a use 
which the owner invited.—Coons v. 
New York Telephone Co., 162 N.E. 
578, 249 N.T, 42, reversing 224 N.T. 
S. 779, 222 App.Div. 712. 

Statutes construed 

<1) A statute, relating to liability 
of persons operating telegraph, tel¬ 
ephone, or power transmission lines 
or heat systems for public purpos¬ 
es, was held to deal with power 
transmission companies and furnish¬ 
ing of power to their patrons for 
public purposes, and not to create 
any new liabiilty in favor of per¬ 
sons having no connection with such 
service.—Highway Trailer Co. v. 
Janesville Electric Co., 204 N.W. 
773, 187 Wis. 161. 

(2) Employers’ Liability Act § 1, 
providing that persons transmitting 
electricity shall insulate wires at 
points where public may come in 
contact with them, does not give a 
member of the public a right of ac¬ 
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tion, unless he is an employee, or is 
engaged in a hazardous employment, 
the word “public” relating only to 
criminal liability under the act.— 
Saylor v. Enterprise Electric Co., 212 
P. 477, 106 Or. 421—Turnridge v. 
Thompson, 175 P. 281, 89 Or. 637. 

7 . Ind.—Ayrshire Coal Co. v. Wild¬ 
er, 129 N.E. 260, 75 Ind.App. 137. 

8. N.D.—^Mayer v. Central Light & 
Power Co., 215 N.W. 287, 55 N.D. 
805. 

Tex.—Olivas v. El Paso Electric 
Co., Civ.App., 38 S.W.2d 165. 

9. Ala.—^Montgomery Light & Wa¬ 
ter Power Co. v. Thombs, 87 So. 
205, 204 Ala. 678. 

Acts of strangers 

One using electric currents must 
take into account the acts of stran¬ 
gers and of the public generally.— 
Lomoe v. Superior Water, Light & 
Power Co., 132 N.W. 623, 147 Wis. 
5—^Wilbert v. Sheboygan Light, Pow¬ 
er & R. Co., 106 N.W. 1058, 129 Wis. 
1, 116 Am.S.R. 931. 

10. U.S.—^Yarn v. Ft. Dodge, D. M. 
& S. R. Co., C.C.A.Iowa, 31 F.2d 
717, certiorari denied Port Dodge, 
D. M. & S. R. Co. v. Yarn, 50 S. 
Ct. 27, 280 U.S. 568, 74 L.Ed. 621— 
Dierks Lumber & Coal Co. v. 
Brown, C.C.A.Ark., 19 P.2d 732. 

Ala.—^Lawson v. Mobile Electric Co., 
85 So. 257, 204 Ala. 318. 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Compton, 8 P.2d 249, 
39 Ariz. 491, motion denied 11 P. 
2d 839, 40 Ariz. 282. 

Fla.—^Florida Power & Light Co. v 
Bridgeman, 182 So. 911, 133 Fla. 
195—Stark v. Holtzclaw, 105 So. 
330, 90 Fla. 207, 41 A.L.R. 1323— 
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pany to anticipate and guard against events which 
may reasonably be expected to happen is negli- 
gence,ii but a failure to anticipate events occur¬ 
ring only under unusual circumstances is not neg- 
ligence.i 2 There can be ho recovery against an 
electric company in the absence of a breach of 
some duty owing to the injured person.^^ The duty 
of an electric company to exercise care is not lim¬ 
ited to its own employees in the course of their em¬ 


ployment, but extends to the public generally in so 
far as members of the public without contributory 
fault may be exposed to the perils arising from the 
operation of the electrical plant,and whose likeli¬ 
hood of injury may reasonably be foreseen.is The 
duty to exercise care is a nondelegable duty imposed 
by law, arising from the dangerous instrumentali¬ 
ties involved.^® 


Key West Electric Co. v. Roberts, 
89 So. 122, 81 Fla. 743, 17 A.L.R. 
807. 

Ill.—^Austin V. Public Service Co. of 
Northern Illinois, 132 N.E. 458, 
299 Ill. 112, 17 A.L.R, 795, revers¬ 
ing 219 I11.APP. 167. 

Ind.—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351. 

Ky.—Morton's Adm'r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 Ky. 174—Freder¬ 
icks* Adm'r v. Kentucky Utilities 
Co., 122 S.W.2d 1000, 276 Ky. 13 
—Watral's Adm'r V. Appalachian 
Power Co., 115 S.W.2d 372, 273 Ky. 
25—^Dennis* Adm’r v. Kentucky & 
West Virginia Power Co., 79 S.W. 
2d 377, 258 Ky. 106—Moran’s 

Adm'x V. Kentucky Power Co., 14 
S.W.2d 1087, 228 Ky. 329—Ken¬ 
tucky Utilities Co. v. Woodrum’s 
Adm’r. 5 S.W.2d 283, 224 Ky. 33, 
57 A.L.R. 1054. 

La.—Schultz V. Baton Rouge Elec¬ 
tric Co., 7 La.App. 401. 

Me.—^Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Mass.—Tucker v. Haverhill Electric 
Co.. 159 N.E. 447, 262 Mass. 81. 
Minn.—^Keep v. Otter Tail Power 
Co., 277 N.W. 213, 201 Minn. 475— 
Bunten v. Eastern Minnesota Pow¬ 
er Co., 228 N.W. 332, 178 Minn. 
604. 

Mo.—Schneiter v. City of Chilli- 
cothe, 107 S.W.2d 112, 232 Mo. 
App. 338. 

N.M.—^Mares v. New Mexico Public 
Service Co., 82 P.2d 257. 42 N.M. 
473—Crespin v- Albuquerque Gas 
& Electric Co., 50 P.2d 259, 39 N. 

M. 473. 

N.Y.—Van Leet v. Kilmer, 169 N.E. 
644. 252 N.T. 454, reversing 232 

N. T.S. 330, 225 App.Div. 184. 

Okl.—Oklahoma Gas & Electric Co. 

V. Wilson, 45 P.2d 750, 172 Okl. 
540. 

S.I>.—^Roster v. Inter-State Power 
Co., 237 N.W. 738, 58 S.D. 521. 
Tenn.—Tennessee Electric Power Co. 
V. Sims, 108 S.W.2d 801, 21 Tenn. 
App. 233. 

Tex.—Texas Utilities Co- v. West, 
Civ.App., 69 S.W.2d 469, error re¬ 
fused. 

Vt.—Salwiecz v. Rutland Ry., Light 
& Power Co., 142 A. 77, 101 Vt. 178. 
Wash.—^Hansen v. Washington Wa¬ 


ter Power Co., 5 P.2d 1025, 166 
Wash. 497. 

W.Va.—Craft v. Fordson Coal Co., 
171 S.E. 886, 114 W.Va. 295—Hag¬ 
gard V. Appalachian Electric Pow¬ 
er Co.. 163 S.E. 27, 111 W.Va. 470. 
Wis.—Oesterreich v. Claas, 295 N. 

W. 766, 237 Wis. 343. 

20 C.J. p 341 note 68. 

"It would be difficult, in an ac¬ 
ceptable general rule, to set bounds 
to the extent to which ownership 
makes it possible for one to use 
his own property without incurring 
liability for injury to the person or 
property of another from such use. 
The test is not whether the use 
caused the injury, or whether injury 
was the natural consequence, but 
whether the use was a reasonable 
exercise of that dominion which the 
owner of property has, having re¬ 
gard to his own interests, the rights 
of others, and having, too, in view 
public policy. When a person at¬ 
tempts to do .that which is useful, 
usual, or necessary, as well as law¬ 
ful, if done under proper conditions, 
and injury unexpectedly results, it 
would be at variance with legal 
principles to say that he does it at 
the peril of being adjudged guilty of 
inexcusable wrong if it errs as to 
fitting manner of performing it. For 
the doing of an act without right 
a person may be adjudged guilty 
as a trespasser, but, if he had a 
right to do the act, the question of 
whether he reasonably exercised that 
right turns upon his negligence, 
within the latitude for discrimina¬ 
tion or distinction which that form 
of action affords.”—Chickering v. 
Lincoln County Power Co., 108 A. 
460, 461, 118 Me. 414. 

11. Wash.—Clark v. Longview Pub¬ 
lic Service Co., 255 P. 380, 143 
Wash. 319. 

Proximate cause see infra § 53. 

12. U.S.—^Interstate Power Co. v. 
Thomas, C.C.A.Minn.. 51 F.2d 964, 
84 A.L.R. 681. 

13- Pa.—Lindsay v. Glen Alden Coal 
Co., 177 A. 751, 318 Pa. 133. 

"As a utility serving the public 
with electricity along its wires and 
all those properly connected to its 
system for that purpose, the mere 
act of so charging such wires is 
not on its face and taken alone a 
breach of duty to plaintiff, though 


plaintiff was where he had a right 
to be. There must be some other 
fact or circumstance which makes it 
so, otherwise no breach of duty is 
shown.”—^Alabama Utilities Co. v. 
Champion, 160 So. 346, 348, 230 Ala. 
263. 

Street light 

Power company contracting with 
city to furnish street lighting was 
not liable for death of motorist be¬ 
cause of failure to have light burn¬ 
ing at dangerous point on city street 
where collision occurred, notwith¬ 
standing failure to maintain light 
was gross negligence and lighting 
equipment constituted public nui¬ 
sance, since there was no privity of 
contract between plaintiff and pow¬ 
er company.—^Tollison v. Georgia 
Power Co.. 187 S.E. 181, 53 Ga.App. 
705. 

14. Iowa.—^Toney v. Interstate 
Power Co., 163 N.W. 394, 180 Iowa 
1362. 

15. Vt.—^Humphrey v. Twin State 
Gas & Electric Co., 139 A. 440, 100 
Vt. 414, 56 A.L.R. lOJl. 

"Electricity is conceded to be a 

necessary factor in almost all lines 
of human activity, but because of 
its highly destructive qualities when 
it escapes control and because it is 
invisible and undiscoverable and 
strikes instantly and without warn¬ 
ing, the law requires that those deal¬ 
ing in such a deadly agency should 
be held accountable to all whose 
likelihood of injury could reason¬ 
ably be foreseen.”—Anderson v. 
Eastern Minnesota Power Co., 266 N. 
W. 702. 197 Minn. 144. 

16. Mo.—General Box Co. v. Mis¬ 
souri Utilities Co., 55 S.W.2d 442. 
331 Mo. 845. 

20 C.J. p 341 note 70. 

Zhdepeudent contractor 
Where an electric company em¬ 
ployed a contractor to install fix¬ 
tures in a home, it cannot escape 
liability for defects therein caus¬ 
ing injury by proving that the work 
was done by an independent contrac¬ 
tor.—^E1 Paso Electric Co. v. Buck, 
Tex.Civ.App., 143 S.W.2d 438, error 
dismissed, judgment correct. 

To consniuer 

The duty of a power company 
properly to guard its dangerous 
wires is a primary duty which can¬ 
not be shifted to a consumer.— 
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§ 39. Care Required 

Persons maintaining eiectrie wires or appliances are 
required to exercise care commensurate with the danger 
involved. 

Due to the deadly and latently dangerous char¬ 
acter of electricity, the degree of care required of 
persons, corporate or individual, furnishing elec¬ 
tricity to others or otherwise maintaining electric 


wires and appliances has been variously stated.^*^ 
It may be stated as a general rule that one main¬ 
taining electric wires and appliances is required to 
exercise such care as a reasonably prudent man 

would exercise under the circumstances, or care 

commensurate with, or proportionate to, the dan- 
ger.i® It may be that the degree of care is prop- 


North Carolina Electric Power Co. v. 
French Broad Mf^. Co., 105 S.E. 394, 
180 N.C. 597. 

17. N.C.—Small v. Southern Public 
Utilities Co., 158 S.E. 386, 200* N. 
C. 719. 

Ala.—^Alabama Power Co. v. Mc¬ 
Intosh, 122 So. 677, 219 Ala. 546. 
Cal.—Monroe v. San Joaquin Light 
& Power Corporation, App., 109 
. P.2d 720. 

Ga.—^Darden v. City of Washington, 
134 S.E. 813, 35 Ga.App. 777. 

Ill. —^Austin V. Public Service Co. of 
Northern Illinois, 132 N.E. 468, 
299 Ill. 112, 17 A.L.R. 796, revers¬ 
ing 219 Ill.App. 167. 

Ind:—Ayrshire Coal Co. v. Wilder, 
129 N.E. 260, 75 Ind.App. 137. 

N.C.—Small v. Southern Public Util¬ 
ities Co., 158 S.E. 385, 200 N.C. 
719. 

Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

20 C.J. p 341 note 73. 

Expert Imowledge 

• “Under conditSbns involved In the 
use of a dangerous agency, such as 
electricity, reasonable care requires^ 
such precautions as are commonly 
taken by prudent men of requisite 
expert knowledge.”—^Alabama Pow¬ 
er Co. V. McIntosh, 122 So. 677, 680, 
219 Ala. 546. 

Not tmlnfonned person 
Care required of electric light 
company is not that of public unin¬ 
formed of dangers of electricity, but 
that of those familiar with, and un¬ 
dertaking to distribute, electric cur¬ 
rent.—^Texas Utilities Co. v. Dear, 
Tex.Civ.App., 64 S.W.2d 807, error 
dismissed—^Texas-Louisiana Power 

Co. V. Webster, Civ.App., 69 S.W.2d 
902, affirmed 91 S.W.2d 302, 127 Tex. 
126—^Texas Public Service Co. v. 
Armstrong, Tex.Civ.App., 37 S.W.2d 
294, error refused. 

Safety of children or adults 
Electric companies or persons en¬ 
gaged *in transmitting electrical cur¬ 
rent into houses for domestic use 
are not insurers of the safety of 
children or adults and are not held 
to a degree of care, prudence, and 
foresight beyond which prudent and 
careful persons have to exercise in 
such like circumstances.—Stark v. 
Holtzclaw, 105 So. 330, 90 Fla. 207, 
41 A.L.R. 1323—Key West Electric 


Co. V. Roberta, 89 So. 122, 81 Fla. 

743, 17 A.L.R. 807. 

19. U.S.—^American General Ins. Co. 
V. Southwestern Gas & Electric 
Co., C.C.A.Tex., 116 F.2d 706— 
Smith V. Appalachian Electric 
Power Co., C.C.A.W.Va., 74 P.2d 
647—Illinois Power & Light Cor¬ 
poration V. Hurley, C.C.A.Mo., 49 
F.2d 681, certiorari denied 52 S. 
Ct. 19. 284 U.S. 637. 76 L.Ed. 541— 
Tripp V. Cox, C.C.A.S.C., 296 P. 
687. 

Ala.—Birmingham Amusements v. 
Turner. 128 So. 211, 221 Ala. 242 
—^McClusky V. Duncan, 113 So. 250, 
216 Ala. 388. 

Ariz.—Salt River Valley Water Us¬ 
ers* Ass’n V. Compton, 8 P.2d 249, 
89 Ariz. 491, motion denied 11 P. 
2d *839, 40 Ariz. 282. 

Ark.—^Arkansas Power & Light Co. 
V. Kilpatrick, 49 S.W.2d 353, 185 
Ark. 678—^Arkansas Power & Light 
Co. V. Hoover, 34 S.W.2d 464, 182 
Ark. 1065. 

Pla.—^Teddleton v. Florida Power & 
Light Co., 200 So. 546—Stark v. 
Holtzclaw, 105 So. 330, 90 Pla. 207, 
41 A.L.R. 1323. 

Ga.—Georgia Power Co. v. Leonard, 
1 S.E.2d 579, 187 Ga. 608, modify¬ 
ing Leonard v. Georgia Power Co., 
197 S.E. 869, 58 Ga.App. 130, and 
followed in Georgia Power Co. v. 
Leonard, 1 S.E.2d 584, 187 Ga. 616, 
mandate conformed to Leonard v. 
Georgia Power Co., 2 S.E.2d 144, 
69 Ga.App. 620—Georgia Power 
Co. V. Kinard, 170 S.E. 688, 47 
Ga.App. 483. 

Ill.—Doming v. City of Chicago, 151 
N.E. 886, 321 Ill. 341—Austin v. 
Public Service Co. of Northern 
Illinois, 132 N.E. 458, 299 Ill. 112, 
17 A.L.R. 795, reversing 219 Ill. 
App. 167—Stedwell v. City of Chi¬ 
cago, 130 N.E. 729, 297 Ill. 486, 17 
A.L.R. 829, affirming 214 lll.App. 
642—Floyd v. Galva Electric Light 
Co., 227 I11.APP. 541. 

Iowa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 
127—Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 421, 210 Iowa 
864—Beman v. Iowa Electric Co., 
218 N.W. 343, 205 Iowa 739—Gra¬ 
ham V. City of Ames, 192 N.W. 
299, 196 Iowa 337. 

Kan.—^Acock v. Kansas City Power 
& Light Co., 10 P.2d 877, 135 Kan. 
889. 

Ky.—^Morton's Adm’r v^ Kentucky- 
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Tennessee Light & Power Co., 13S 
S.W.2d 345, 282 Ky. 174. 

Minn.—^Keep v. Otter Tail Power 
Co., 277 N.W. 213, 201 Minn. 475- 
Bunten v. Eastern Minnesota 
Power Co., 228 N.W. 332, 178 Minn. 
604. 

Mo.—Snyder v. Wagner Electric 
Mfg. Co. of St. Louis, 223 S.W. 
911, 284 Mo. 285. 

N.J.—^Adams v. Atlantic City Elec¬ 
tric Co., 199 A. 27, 726, 120 N.J. 
Law 357. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473—Crespin v. Albuquerque Gas 
& Electric Co., 50 P.2d 259, 39 N. 

M. 473. 

N.Y.—Van Leet v. Kilmer. 169 N.E. 
644, 252 N.T. 454, reversing 232 

N. T.S. 330, 225 App.Div. 184—Sid- 
er V. General Electric Co., 197 N. 
Y.S. 98, 203 App.Dlv. 443, affirmed 
143 N.E. 792, 238 N.Y. 64, 34 A.L. 
R. 158. 

N.C.—^Kiser v. Carolina Power & 
Light Co., 6 S.E.2d 713, 216 N.C. 
698—Collins v. Virginia Power & 

. Electric Co., 168 S.E. 600, 204 N.C. 
320—Small v. Southern Public 
Utilities Co., 158 S.E. 385, 200 N. 
C. 719—Helms v. Citizens’ Light 
& Power Co., 136 S.E. 9, 192 N.C. 
784. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

R. I.—^Burdick v. South County .Pub¬ 
lic Service Co., 172 A. 893, 54 R.I. 
310. 

S. C.—^Pinkussohn v. Great Atlantic 
& Pacific Tea Co., 192 S.E. 283, 
184 S.C. 171. 

S.D.—Roster v. Inter-State Power 
Co., 237 N.W. 738, 58 S.D. 521. 
Tenn.—Tennessee Electric Power Co- 
V. Sims, 108 S.W.2d 801, 21 Tenn. 
App. 233—^Walpole v. Tennessee 
Light & Power Co., 89 S.W.2d 174, 
177, 19 Tenn.App. 352, citing Cor¬ 
pus Juris. 

Tex.—^West Texas Utilities Co. v- 
Renner, Com.App., 53 S.W.2d 451, 
modifying, Civ.App., 32 S.W.2d 
264, error granted—Texas Utilities 
Co. V. West, Civ.App., 95 S.W.2d 
717, error dismissed—McGinty v. 
Texas Power & Light Co., Civ. 
App., 71 S.W.2d 354, error refused 
—Texas Utilities Co. v. Dear, Civ. 
App., 64 S.W.2d 807, error dis¬ 
missed—Olivas V. El. Paso Elec¬ 
tric Co., Civ.App.. .54 S.W.2d 154, 
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erly defined as ordinary^® or reasonable^! care, but 
wliat constitutes ordinary care increases as the dan¬ 
ger increases.22 It must be remembered, however, 
as already pointed out in § 38, that an electric com¬ 
pany is not liable as an insurer, and reasonable care 


does not require such precautions as will absolutely 
prevent injury or render accidents impossible.23 
In other words, the care required may properly be 
stated to be the highest degree of care^^ which skill 
and foresight can obtain,25 consistent with the prac- 


158, citing Corpus Otiris—Texas 
Public Serv'ice Co. v. Armstrong, 
Civ.App., 37 S.W.2d 294. 296, er¬ 
ror refused, citing Corpus Juris. 
Va.—Jeffress v. Virginia Ry. & Pow¬ 
er Co.. 104 S.53. 393, 127 Va. 694. 
Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

W.Va.—Musser v. Norfolk & W. Ry. 
Co., 9 S.B.2d 524—Craft v. Ford- 
son Coal Co., 171 S.E. 886, 114 W. 
Va. 295—Haggard v. Appalachian 
Electric Power Co., 163 S.E. 27, 
111 W.Va. 470. 

Wis.—Dansbery v. Northern States 
Pow'er Co., 206 N.W. 882, 188 Wis. 
586—Highway Trailer Co. v. 
Janesville Electric Co., 204 N.W. 
773, 187 Wis. 161—Bonniwell v. 
Milwaukee Light. Heat & Trac¬ 
tion Co.. 182 N.W. 468, 174 Wis. 
1 . 

20 C.J. p 342 note 74. 

CarefoUy guarded 
Electricity is invisible and subtle 
force which must be carefully guard¬ 
ed.—O’Brien v. Parks Cramer Co., 
145 S.E. 684, 196 N.C. 359. 

‘^Beasouable care*’ in transporting 
high voltage over wires means high 
degree of precaution, or degree of 
care commensurate with risk.—In¬ 
terstate Power Co. v. Thomas, C.C. 
A.Minn., 51 F.2d 964, 84 A.L,R. 681. 
Touug children 

The care must be commensurate 
with the nature, character, manner, 
and use of the instrumentality, and 
is more exacting as respects young 
children.—^Hindal v. Kahler Corpora¬ 
tion, 208 N.W. 624, 167 Minn. 48. 

£ 0 . Minn.—Pairbault v. Northern 
States Power Co., 247 N.W. 680, 
188 Minn. 514. 

Tenn.—City of Lawrenceburg v. 

Dyer, 11 Tenn.Anp. 493. 

20 C.J. p 341 note 71. 

21. U.S.—^Yam v. Ft. Dodge, D. M. 
& S. R. Co., C.C.A.Iowa, 31 P.2d 
717, certiorari denied Fort Dodge, 
D. M. & S. R. Co. v. Tarn, 50 S. 
Ct. 27, 280 U.S. 568, 74 L.Ed. 621 
—Curcuru v. Peninsular Electric 
Light Co., Mich., 258 F. 785, 170 
C.C.A. 79. 

Ark.—^Arkansas Power & Light Co. 

V. Bollen, 134 S.W.2d 585, 199 Ark. 
566. 

Cal.—Hayden v. Paramount Produc¬ 
tions, 91 P.2d 231, 33 Cal.App.2d 
287—Sweatman v. Los Angeles 
Gas & Electric Corporation, 281 P. 
677, 101 CaLApp. 318. 

Ill.—Mitchell V. Central Illinois Pub¬ 
lic Service Co.. 231 IlLApp. 405— 


Vose V. Central Illinois Public 
Service Co., 212 Ill.App. 105, af¬ 
firmed 122 N.E. 134, 286 Ill. 519. 
Ky.—Rural Home Telephone Co. v. 

Arnold. 119 S.W. 811. 

Mass.—Nugent v. Boston Consol. 
Gas Co., 130 N.E. 488, 238 Mass. 
221 . 

20 C.J. p 341 note 72. 

Great care 

Reasonable care means great care. 
—Simpson v. Jersey Central Power 
& Light Co., 138 A. 114, 5 N.J.Misc. 
711. 

22. Minn.—Pairbault v. Northern 
States Power Co., 247 N.W. 680, 
188 Minn. 514. 

Ordinary aoBL reasonable care 
means care which a reasonably care¬ 
ful and prudent person would ex- 
I ercise under the circumstances. 

Cal.—^McCormick v. Great Western 
Power Co. of California, 8 P.2d 
145, 214 Cal. 658, 81 A.L.R., 678. 
Ga.—^Jackson v. Goldin, 106 S.K 12, 
26 Ga.App. 283. 

Tex.—^West Texas Utilities Co. v. 
Renner, *Com.App., 53 S.W.2d 461, 
modifying, Civ.App., 32 S.W.2d 264, 
error granted. 

23. Cal.—Sweatman v. Los Angeles 
Gas & Electric Corporation, 281 
P. 677, 101 CaLApp. 318. 

Ill.—Mitchell V. Central Illinois Pub¬ 
lic Service Co., 231 IlLApp. 405. 

20 C.J. p 344 note 87. 

24. U.S.—Whitescarver v. Mississip¬ 
pi Power & Light Co., D.C.Miss., 5 
F.Supp. 948, affirmed, C.C.A., Mis¬ 
sissippi Power & Light Co. v. 
Whitescarver, 68 F.2d 928. 

Idaho.—Chase v, Washington Water 
Power Co., Ill P.2d 872—Ellis v. 
Ashton & St. Anthony Power Co., 
238 P. 517, 41 Idaho 106. 

Iowa.—^Bvans v. Oskaloosa Traction 
& Light Co., 181 N.W. 782. 192 
lo-wa 1. 

Ky.—^Kentucky-Tennessee Light & 
Power Co. v. Priest’s Adm’r, 127 
S.W.2d 616, 277 Ky. 700—Frede¬ 
ricks’ Adm’r v. Kentucky Utilities 
Co., 122 S.W.2d 1000, 276 Ky. 13— 
Conn V. Lexington Utilities Co., 25 
S.W.2d 370, 233 Ky. 230—Kentucky 
& West Virginia Power Co. v. Ri¬ 
ley’s Adm’r, 25 S.W.2d 366, 233 Ky. 
224—Kentucky Utilities Co. v. 
Woodrum’s Adm’r, 5 S.W.2d 283, 
224 Ky. 33. 57 A.L.R. 1054—Ken¬ 
tucky Public Service Co. v. Topmil- 
ler, 263 S.W. 706, 204 Ky. 196— 

, Union Light, Heat & Power Co. v. 
Lunsford, 225 S.W. 741, 189 Ky. 785 
—^Louisville Gas & Electric Co. v. 


Beaucond, 224 S.W. 179, 188 Ky. 
725. 

Miss.—Farmers Gin Co. v. Leach, 174 
So. 566, 178 Miss. 784—Henry v. 
Mississippi Power & Light Co., 146 
So. 857, 858, 166 Miss. 827, citing 
-Corpus Juris—Laurel Light & Ry. 
Co. V. Jones, 102 So. 1, 137 Miss. 
143. 

Mo.—Smith v. Southwest Missouri R. 
Co., 62 S.W. 2 d 761, 333 Mo. 314— 
Poster V. Kansas City, C. C. & S. 
J. Ry. Co., 26 S.W.2d 770, 773, 325 
Mo. 18, citing Corpus Juris—Brouk 
V. United Wood Heel Co., App., 145 
S.W.2d 475—^Yarnell v. Missouri 

Utilities Co., App., 23 S.W.2d 225 _i 

Sanders v. City of Carthage, App.,' 
9 S.W. 2 d 813, reversed on other 
grounds 51 S.W.2d 529, 330 Mo. 844 
—Grady v. Louisiana Light, Pow¬ 
er & Traction Co., App., 253 S.W 
202 . 

K.C.—^Ellfs v. Carolina Power & 
Light Co., 137 S.E. 163, 193 N.C. 
357—Graham v. Sandhill Power Co., 
127 S.E. 429, 189 N.C. 381—McAl¬ 
lister V. Pryor, 123 S.E. 92, 187 N. 
C. 832. 

Pa.—^Ashby v. Philadelphia Electric 
Co., 195 A. 887, 328 Pa. 474—Mac- 
Dougall V.' Pennsylvania Power & 
Light Co., 166 A. 589, 311 Pa. 387— 
Novak V. Borough of Ford City, 
141 A. 496, 292 Pa. 537—Klngan v. 
Duquesne Light Co., 135 A. 253, 287 
Pa. 280—Morris v. Jefferson Elec¬ 
tric Co., 123 A. 321,‘ 278 Pa. 361— 
Sebring v. Bell Telephone Co. of 
Pennsylvania, 118 A. 729, 275 Pa. 
131—Campbell v. Western Union 
Telegraph Co., 12 A.2d 816, 139 Pa. 
Super. 553, affirmed. Sup., 17 A.2d 
346—Laritza v. Pennsylvania Pow¬ 
er Co., 162 A. 833, 106 Pa.Super. 
587—Martin v. Edison Light & 
Power Co., 6 Pa.Dist. & Co. 316, 38 
York Leg.Rec. 118. 

20 C.J. p 343 note 82. 

Persons using eleotiicliy 
Highest degree of care practicable 
to avoid injury to everyone is re¬ 
quired of those who make use of 
electricity in their business.—Younse 
V. Southern Advance Bag & Paper 
Co., La.App., 169 So. 611, followed 
In Younse v. Hackett, La.App., 159 
So. 617. 

25^ Colo.—^Arkansas Valley Ry., 
Light & Power Co. v. Ballinger, 178 
P. 566, 65 Colo. 648. 

Miss.—^Henry v. Mississippi Power & 
Light Co., 146 So. 867, 858, 166 
Miss. 827, citing Corpus Juris. 

20 C.J. p 343 note 83. 

All that human care, skill, and 
vigilance can suggest Is the degree 
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tical conduct of business under the known methods 
and present state of the particular art.26 

In particular cases and under particular circum¬ 
stances the degree of care required has been vari¬ 
ously stated to be great care ;27 high degree of dili¬ 
gence and foresight all that human care, vigi¬ 
lance, and foresight can reasonably do;29 all the 
foresight and caution which can be reasonably ex¬ 
pected of men under similar circumstances ev¬ 
ery protection accessible to prevent danger the 
utmost degree of care;32 a high degree of care;23 
a very high degree of care;^^ the care required to 


§ 40 

prevent injury such care and caution as to pro¬ 
tect the public, and especially those who might be 
called on to come near or in contact with wires, 
from dangers they could not see and which they 
might readily overlook.36 

§ 40. - Customary Methods, Precautions, 

and Appliances 

Persons and companies operating electricai systems 
and devices must use suitabie known and approved safe¬ 
guards against danger to persons liable to be injured 
thereby. 

Persons or companies operating electrical sys- 


of care required.—Lynch v. Meyers- 
dale Electric Light, Heat & Power 
Co., 112 A. 58, 268 Pa. 337. 

26. Colo.—Blankette v. Public Serv¬ 
ice Co. of Colorado, 10 P.2d 327, 
90 Colo. 456—^Arkansas Valley Ry., 
Light & Power Co. v. Ballinger, 178 
P. 566, 65 Colo. 548. 

Mich.—Swaczyk v. Detroit Edison 
Co., 174 N.W. 197, 207 Mich. 494. 
iq-XJ.—^Kiser v. Carolina Power & 
Light Co., 6 S.E.2d 713, 216 N.C. 
698. 

R. I.—Burdick v. South County Public 
Service Co., 172 A. 893, 54 R.L 
310. 

S. D.—Roster v. Inter-State Power 
Co., 237 N.W. 738, 58 S.D. 521. 

Tenn.—Town of Lebanon v. Jackson, 
14 Tenn.App. 15, 21, citing Corpus 
Juris. 

20 C.J. p 343 note 84. 

27. Cal.—Bergen v. Tulare County 
Power Co., 161 P. 269, 173 Cal, 709 
—Stott v. Southern Sierras Power 
Co., 190 P. 478, 47 Cal.App. 242. 

26. Iowa.—^Knowlton v. Des Moines 
Edison Light Co., 90 N.W. 818, 
117 Iowa 451. 

20 C.J. p 342 note 75. 

29. Colo.—Denver Consol. Electric 
Co. V. Lawrence, 73 P. 39, 31 Colo. 
301. 

20 C.J. p 342 note 76. 

30. U.S.—^Denver v. Sherret, Colo., 
88 P. 226, 31 C.C.A. 499. 

31. Mo.—Von Trebra v. Laclede 
Gaslight Co., 108 S.W. 559, 209 Mo. 
648—^Winkelman v. Kansas City 
Electric Light Co., 85 S.W. 99, 
110 Mo.App. 184. 

Telephone company 
While the current used by a tele¬ 
phone company is harmless, the com¬ 
pany cannot be unaware that Its 
vrires can become the conductor of a 
dangerous one, and it must do all 
that human care, skill, and vigilance 
can devise to protect its patrons 
from injury caused by an electric 
current.—Pox v. Keystone Telephone 
Co., 192 A. , 116, 326 Pa. 420, 110 A.L. 
R. 1182. 

32. Colo.—Southern Colorado Pow- 

20 C J.S.-37 


er Co. V. Pestana, 251 P. 224, 80 
Colo. 375. 

La.—^Mays v. Southwestern Gas & 
Electric Co.. 140 So. 826, 174 La. 
368. 

Mo.—^Winkelman v. Kansas City 
Electric Light Co., 85 S.W. 99, 110 
Mo.App. 184. 

Or.—Sander v. California Oregon 
Power Co., 291 P. 365, 133 Or. 571. 
Va.—^Daugherty v. Hippehen, 7 S. 
E.2d 119. 

20 C.J. p 342 note 79. 

By utmost oara and skill is meaoLt 
the highest degree of care and skill 
known which may be used under 
the same or similar circumstances.— 
Mangan v. Louisville Electric Light 
Co., 91 S.W. 703, 122 Ky. 476, 29 Ky. 

L. 38, 6 L.R.A.,N.S., 459. 

Electrical machluaxy 
Considerations of public policy de¬ 
mand that the utmost care and cau¬ 
tion be exacted from the manufactur¬ 
er and installer of electrical ma¬ 
chinery, and the operator has a right 
to rely on the implied representation 
that the machinery is properly in¬ 
stalled and free from defects.—^Pay- 
ton’s Adm’r v. Childers Electric Co., 
14 S.W.2d 208, 228 Ky. 44. 

Bagh-tenslou wires 
The duty of exercising the utmost 
degree of care rises to its • highest 
degree in relation to a high-tension 
transmission wire, which is one of 
the most dangerous things known to 
man.—^Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 

33. U.S;—^Putrell v. Arkansas-Mis- 
souri Power Corporation, C.C.A. 
Ark., 104 F.2d 762—^Dierks Lum¬ 
ber & Coal Co. V. Brown, C.C.A. 
Ark., 19 P.2d 732. 

Cal.—Anderson v. Southern Califor¬ 
nia Edison Co., 246 P; 559, 77 Cal. 
App. 328. 

Fla.—Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195—^Key West Electric Co. v. Rob¬ 
erts, 89 So. 122, 81 Fla. 743, 17 A.L. 
R. 807. 

Iowa.—^Walters v. Iowa Electric Co., 
212 N.W. 884, 203 Iowa 471. 

Kan.—Jackson v. Kansas Gas & Elec- 
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' trie Co., 102 F.2d 1038, 1042, 162 
Kan. 90, citing Corpus Juris. 

Miss.—Mississippi Power & Light Co. 
V. Goosby, 192 So. 453, 187 Miss. 
790. 

N.J.—^Adams v. Atlantic City Elec¬ 
tric Co., 199 A. 27, 120 N.J.Law 
357. 

N.M.—Crespin v. Albuquerque Gas & 
Electric Co., 60 P.2d 259, 39 N. 

M. 473. 

Pa.—^Fox V. Keystone Telephone Co., 
192 A. 116, 326 Pa. 420, 110 A.L.R. 
1182. 

Wis.—Reiland v. Wisconsin Valley 
Electric Co., 233 N,W. 91, 202 Wis. 
499—Ottman v. Wisconsln-Mlchi- 
gan Power Co., 225 N.W. 179, 199 
Wis. 4—^Dansbery v. Northern 
States Power Co., 206 N.W. 882, 18S 
Wis. 586—Bonniwell v. Milwau¬ 
kee Light, Heat & Traction Co., 182 

N. W. 468, 174 Wis. 1. ’ 

20 C.J. p 343 note 80. 

Etore than mechanical skill 

“Whoever uses a highly destruc¬ 
tive agency, such as electricity, is 
held to a corresponding high degree 
of care. Care in this sense may 
mean more than mere mechanical 
skill; it Includes circumspection and 
foresight with regard to reasonably 
probable contingencies.”—City of 
Marlow v. Parker, 60 P.2d 1044, 1046, 
177 Okl. 537. 

Statute held not to increase- or 
change the common law duty to ex¬ 
ercise a high degree of care.—Oes- 
terreich v. Claas, 295 N.W. 766, 237 
Wis. 343. 

34. Ala.—^Lawson v. Mobile Elec¬ 
tric Co., 85 So. 257, 204 Ala. 318. 

Ky.—WatraTs Adm’r v. Appalachian 
Power Co., 115 S.W.2d 372, 273 Ky. 
25. 

Mich.—^Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
20 C.J. p 343 note. 81. 

35. Va.—^Danville v. Thornton, 66 S. 
E. 839, 110 Va. 541. 

20 C.J. p 343 note 85. 

36. Idaho.—Staab v. Rocky Moun¬ 
tain Bell TeL Co., 129 P. 1078, 23 
Idaho 314. 
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terns must use suitable known and ajpproved devices 
and safeguards against danger to employees and 
others liable to come in contact v,dth the wires or 
apparatus, and to be injured thereby in the absence 
of such devices or safeguards.This duty is dis¬ 
charged by the employment of the customary and 
approved devices and methods of ' construction,38 
or insulation,89 and it is not necessarily negligence 
to fail to employ the most reliable and best appli¬ 
ances,^® although some cases lay down more strin¬ 
gent requirements.^! Loose or careless practices 
of other electric companies cannot be taken as a 
standard by which to determine whether or not a 
company engaged in a similar business has been 
negligent,^^ and a general practice or custom will 


not excuse an electric company unless such prac¬ 
tice or custom is consistent with due care.^3 Also, 
while it is true that negligence is not to be imput¬ 
ed from methods in general use, this rule in no wise 
relieves an electric company from its duty of exer¬ 
cising ordinary care in the construction and mainte¬ 
nance of its power transmission system.'*^ The duty 
to use proper devices and safeguards to prevent in¬ 
jury requires suitable precautions to prevent dan¬ 
gerous currents from passing into buildings of pa-, 
trons and there causing damage.^^ 

§ 41. - Construction, Operation, and 

Maintenance in General 

An electric company must exercise due care In the 


37- Ala.—Alabama Power Co. v. 
Bryant, 146 So. 602, 603, 226 Ala. 
251, citing* Goxpns Jnxis—Alabama 
Power Co. v. Parr, 108 So. 373, 374, 
214 Ala. 530, citing' Corpus Jnxis. 

Ark.—Southwestern Gas & Electric 
Co. V. Murdock, 37 S.W.2d 100, 183 
Ark. 565. 

Ga.—Central Georgia Electric Mem¬ 
bership Corporation v. Heath, 4 S. 
E.2d 700, 60 Ga.App. 649—City of 
Sandersville v. Moye, 102 S.E. 552, 
25 Ga.App. 64. 

Mo.—Sanders v. City of Carthage, 
App., 9 S.W.2d 813, reversed on 
other grounds 51 S.W.2d 529, 330 
Mo. 844. 

Tex.—Texas Utilities Co. v. West, 
95 S-W.2d 717, 720, citing Ooipus 
Jnxis, and error dismissed. 

20 C.J. p 344 note 91. 

Clxcnit breaker 

The exercise of due care may re- 
<iuire an electric company to install 
a circuit breaker to cut off the cur¬ 
rent in case its wires become ground¬ 
ed. 

La.—^Ledet v. Lockport Light & 
Power Co., 132 So. 272, 15 La.App. 
426. 

Tex—^Abilene Gas & Electric Co. v. 
Thomas, Civ.App., 211 S,W. 600. 

Pnrchasex of system 
When transmission company pur¬ 
chases plant and conducts business, 
it impliedly contracts with customers 
and public that it will, with appli¬ 
ances and care known to business, 
protect them from harm.—^Hanna v. 
Central States Electric Co., 232 N.W. 
421, 210 Zowa 864. 

38- Ga.—Central Georgia Electric 
Membership Corporation v. Heath, 
4 S.R2d 700. 60 Ga.App. 649. 

Ky-—^Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 10, 270 Ky. 44, 
citing Coxpns Jnxis. 

N’.H.—Cooley v. Public Service Co., 
10 A.2d 673, 90 N.H. 460« 

20 C.J. p 344 note 92. 


Overhead system 

Since defendant traction company 
in using an overhead trolley was in 
the lawful exercise of its franchise, 
negligence cannot be imputed to it 
because it used the overhead wire 
system and not another.—^Adams v. 
Bullock, 125 N.B. 93, 227 N.Y. 208, 
reversing 176 N.T.S. 888, 188 App.Div. 
948. 

Xtt Georgia 

(1) It has been stated as a gen¬ 
eral rule that electfic companies are 
bound to provide such safeguards 
against danger as are best known 
and most extensively used, and that 
all necessary protection must be af¬ 
forded to avoid casualties which may 
be reasonably expected.—^Heidt v. 
Southern Tel. & Tel. Co., 50 S.E. 361, 
122 Ga. 474—Georgia Power Co. v. 
Stonecypher, 170 S.B. 530, 47 Ga.App. 
386. 

(2) It has also been held that an 
electric company is under a duty to 
use such safeguards against danger 
as are prudent, usual, and customary, 
but that the burden does not rest on 
the company to employ the safe¬ 
guards “best known and most ex¬ 
tensively used.”—^Americus Gas & 
Electric Co. v. Coleman, 84 S.E. 493, 
16 Ga.App. 17—Cuthbert v. Gunn, 
94 S.B. 637, 21 Ga.App. 442. 

39- Cal.—^Monroe v. San Joaquin 
Light & Power Corporation, App., 
109 P.2d 720. 

Ill.—Tri-City R. Co. v. Killeen, 92 
IlLApp. 57. 

Duty to Insulate see infra § 44. 

40- W.Va.—Snyder v. Wheeling 
Electrical Co., 28 S.B. 733, 43 W. 
Va. 661, 64 Am.S.R. 922, 39 L.R.A. 
499. 

20 C.J. p 344 note 94. 

41. Va,—Jeffress v; Virginia Ry. & 
Power Co., 104 S.E. 393, 127 Va. 
694. 

20 C.J. p 344 note 96. 

TTse of highest degree of care* 


which is required of an electric com¬ 
pany transmitting electricity by 
means of high tension wires strung 
over public streets, exacts the use of 
the best appliances available.— 
Smissman v. Wells, 255 S.W. 935, 213 
Mo.App. 474. 

42. Iowa.—^Toney v. Interstate Pow¬ 
er Co., 163 N.W. 394, 180 Iowa 
1362. 

Va.—^Norfolk & P. Traction Co. v. 
Daily, 69 S.E. 963, 111 Va. 665. 

43. Cal.—Anstead v. Pacific Gas & 
Electric Co., 265 P. 487, 203 Cal. 
634—^McCormick v. Great Western 
Power Co. of California, 26 P.2d 
322, 134 CaLApp. 705. 

Idaho.—Chase v. Washington Water 
Power Co., Ill P.2d 872. 

44. Cal.—^Lim Ben v. Pacific Gas & 
Electric Co., 281 P. 634, 101 Cal. 
App. 174. 

45. G€l—G eorgia Power Co, v, Kin- 
ard, 170 S.E. 688, 689, 47 Ga.App. 
483, citing Corpus Juris, 

Iowa.—^Duncan v. Ft. Dodge Gas & 
Electric Co„ 188 N.W. 865, 193 
Iowa 1127. 

Ky.—^Kentucky Public Service Co. v. 
Topmiller, 263 S.W. 706, 204 Ky. 
196. 

20 C.J. p 844 note 98. 

Duty to guard against atmospheric 
electricity see infra S 49. 

Care required Is care com¬ 
mensurate with danger involved.— 
Floyd V. Galva Electric Light Co., 
227 IlLApp. 541. 

Ground wires 

Electric company has the duty to 
protect consumers by installing safe¬ 
ty ground wires or other recommend¬ 
ed device to prevent escape of high 
electrical currents on property of 
consumers or by warning consum¬ 
ers that such safeguard was advisa¬ 
ble and making its installation pre¬ 
requisite to receiving of service.— 
Burdick v. South County Public 
Service Co., 172 A. 893, 54 R.I. 310. 
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construction, operation, and maintenance of its plant and 
wires. 

An electric company is liable for negligence, in 
constructing or maintaining its plant, resulting in 
personal injuries.^® In the construction of its line 
it is bound to adopt all reasonable precautions for 
the protection of the public to prevent casualties 
which might be reasonably anticipated.'^'^ Compli¬ 
ance with a statute prescribing details of construc¬ 
tion does not show proper construction except in 
the particulars mentioned.'*® A power company en¬ 
joying an easement of a right of way is under a 
duty to keep within its limited interest and so to 


erect its aerial right of way as not to interfer 
with the surface of the soil.'*® An electric compan 
which sells and engages to install electrical equip 
ment, and to supply its current therefor must ex 
ercise the care of a reasonably prudent man skille< 
in the practice and art of installing such equip 
ment.5® Negligence in the installation of interna 
wiring endangering a building may also be regard 
ed as endangering the persons rightfully employee 
therein.®! 

Obstructions, excavations, etc. An electric com¬ 
pany negligently maintaining an obstruction in £ 
public highway or street is liable for damage prox- 


46. Ala.—Alabama Power Co. v. 
Matthews, 147 So. 889, 890, 226 Ala. 
614, citingr Corpus Juris. 

Ga.—Georgia Power Co. v. Stone- 
cypher, 170 S.E. 630, 47 Ga.App. 
386. 

La.—Hudson v. Louisiana Electric 
Co., 7 La.App. 78. 

Mass.—^Miller v. Edison Electric Il¬ 
luminating Co., 186 N.E. 581, 283 
Mass. 617. 

Mo.—Tarnell v. Missouri Utilities 
Co., App., 23 S.W.2d 225. 

Pa.—Kiely v. Public Service Com¬ 
mission, 189 A. 799, 126 Pa.Super. 
249. 

20 C.J. p 345 note 2. 

Care required 

A vendor of electricity Is bound 
to exercise due care and diligence 
in the construction, maintenance, in¬ 
spection, and operation of its lines, 
and in selection, installation, and in¬ 
spection of its appliances, so as to 
afford to the consumer assurance of 
a reasonable deg-ree of safety.—^Ed¬ 
wards V. Cumberland County Power 
& Light Co., 146 A 700, 128 Me. 
207. 

Coudult 

An electric company is negligent if 
it could have foreseen that gas would 
accumulate in its conduit or manhole 
and by explosion injure others, but 
the mere fact that the company de¬ 
viated from the approved plan in 
building the conduit is not negli¬ 
gence unless such deviation was a 
material contributing factor in caus¬ 
ing the explosion.—^Nugent v. Bos¬ 
ton Consol. Gas Co., 130 N.E. 488, 238 
Mass. 221. 

“Danger trees” 

Statute authorizing power com¬ 
panies to remove “danger trees** out¬ 
side right of way intends to safe¬ 
guard all those in danger of suffer¬ 
ing loss from injury to transmission 
lines.—^Alabama Power Co. v. Mat¬ 
thews, 147 So. 889, 226 Ala. 614. 

Tree not part of system 
The fact that an electric light 
and power company used a tree as 
a support for a beam, to which it 


attached a guy wire to maintain its 
poles, does not constitute an adop¬ 
tion of the tree as a part of the com¬ 
pany’s line so as to impose on the 
company the duty to remove dead 
branches from the tree, where there 
was no evidence that the company's 
acts were the cause of the death and 
decay of the branches.—^Piculjan v. 
Union Electric Light & Power Co., 
234 S.W. 1006, 208 Mo.App. 331. 

Safe condition 

Company furnishing electricity un¬ 
der agreement to save consumer 
harmless against damages to per¬ 
sons growing out of its negligence 
must keep appliances in safe condi¬ 
tion.—^Eastern Texas Electric Co. v. 
Rhymes, Tex.Civ.App., 1 S.W.2d 688, 
error dismissed. 

Question whether power company 
was negligent in maintaining and 
operating power line must be de¬ 
termined from facts of particular 
case.—McCormick v. Great Western 
Power Co. of California, 26 P.2d 322, 
134 CaLApp. 706. 

47. Ga.—^Heidt v. Southern Tel. & 

Tel. Co., 50 S.E. 361, 122 Ga. 474. 

Basic question for determination 
of court is whether defendant was 
negligent in falling to provide safe¬ 
guards to prevent accident.—^Hassett 
v. Palmer, 12 A.2d 646, 126 Conn. 468. 

G-uy wires 

(1) The duty of an electric power 
company was not absolutely to in¬ 
sulate or otherwise make safe its 
guy wires in any particular manner, 
but to make them safe under all the 
exigencies offered by the surround¬ 
ing circumstances.—^Royal Indemni¬ 
ty Co. V. Midland Counties Public 
Service Corporation, 183 P. 960, 42 
CaLApp. 628. 

(2) In reaching conclusion as to 
whether a power company was neg¬ 
ligent in not guarding against the 
breakage of guy wires at the top as 
well as at the bottom, the jury 
should consider the nature of the 
country in which the pole was situat¬ 
ed, the occupations of the persons 
living thereabouts, and the usual 
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precautions taken under similar cir¬ 
cumstances.—Royal Indemnity Co. 
V. Midland Counties Public Service 
Corporation, supra. 

Guard wires 

Electric companies and employees 
must properly guard electric wires 
so as to prevent injuries.—^Weeks v. 
Carolina Power 8b Light Co., 153 S.E. 
119, 156 S.C. 158. 

Increased danger to others 
A power company is not required 
to take measures to prevent fright 
and neurosis of a telephone sub¬ 
scriber by erecting devices at plac¬ 
es where its wires crossed telephone 
wires, where to do so would in¬ 
crease the danger from electrocution 
to people using the street.—Cooley 

V. Public Service Co., 10 A.2d 673, 90 
N.H. 460. 

Public service no excuse 
The fact that an electric power 
and light company is engaged in 
serving the public does not excuse its 
failure, in maintaining its line, to 
give proper protection to those in 
the vicinity.—^McCoy v. Texas Pow¬ 
er & Light Co., Tex.Com.App., 239 S. 

W. 1105, reversing, Civ.App., 229 S.W. 
623. 

48. Wash.—Haas v. Washington 
Water Power Co., 160 P. 954, 93 
Wash. 291. 

49. Cal.—^Anderson v. Southern Cali¬ 
fornia Edison Co., 246 P. 559, 77 
CaLApp. 328. 

BO. Ala.—Alabama Power Co. v. 

Emens, 153 So. 729, 228 Ala. 466. 
Cal.—Monroe v. San Joaquin Light 
& Power Corporation, App., 109 P. 
2d 720. 

Authority of servant 
An electric company is not liable 
for damage caused by a negligent 
changing of the wiring in a house 
where its servant, in making such a 
change, was not acting within the 
scope of his authority.—^Kentucky & 
West Virginia Power Co. v. Ratliff, 
299 S.W. 166, 221 Ky. 517. 

51. Ala.—^Alabama Power Co. v. Mc¬ 
Intosh, 122 So. 677, 219 Ala. 546. 
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imately caused therebythe mere maintenance 
of poles or other structures in or near public high¬ 
ways or streets, which does not create a dangerous 
situation or interfere with the use of such highway 
or street, is not necessarily negligence.53 An elec¬ 
tric company which creates a dangerous situation by 
digging a hole or making an excavation where peo¬ 
ple are liable to fall into it and be injured is under 
a continuing duty to exercise ordinary care to pre¬ 
vent injury.54 An electric company is not liable for 
injuries arising from the frightening of animals 
where it is guilty of no negligence contributing 
proximately to the injury.55 In determining wheth¬ 
er spools of wire which frightened a horse were 


placed negligently, carelessly, or unlawfully along 
a road, the work which the electric company was 
doing, the title by which it was being prosecuted, 
and the appliances being used must be considered.^®. 

§ 42. -Location of Wires and Appliances 

One maintaining electric wires must so piace them as 
to guard against contact of any nature that might ordi¬ 
narily be anticipated. 

One maintaining electric wires must so place 
them as to guard against contact of any nature, di¬ 
rect or indirect, that might ordinarily be anticipat- 
ed.57 When the premises occupied by high voltage 
wires necessarily also have to be occupied by hu- 


52. Cal.—Gerberich v. Southern Cali¬ 
fornia Bdison Co., 53 P.2d 948, 
5 Cal.2d 46. 

Mo.—Cunningham v. City of Spring- 
field, 31 S.W.2d 123, 226 Mo.App. 
23, certiorari quashed State ex rel. 
City of Springfield v. Cox, 36 S. 
W.2d 102, 327 Mo. 152. 

Va.—^Virginia Public Service Co. v. 

Carter, 190 S.E. 155, 168 Va. 171. 
Guy wires In ox near street 
Neb.—^Harris v. Central Power Co., 
191 N.W. 711, 109 Neb. 500, 

Okl.—Shawnee Gas & Electric Co. v. 

Griffith, 222 P. 235, 96 Okl. 261. 
Tex.—^Athens Electric Light & Pow¬ 
er Co. v. Tanner, Civ.App., 225 S. 
W, 421. 

Permit to con^tract pole in the 
highway for the transmission of elec¬ 
tric energy does not authorize the 
construction and maintenance in the 
highway of a structure dangerous to 
ordinary travel. 

N.J.—^Hoyt V. Public Service Elec¬ 
tric & Gas Co., 187 A. 43, 117 N.J. 
Law 106—Coan v. Public Service 
Electric & Gas Co., 142 A. 665, 
105 N.J.Law 501, affirmed 144 A. 
917, 105 N.J.Law 487. 

Pa.—^Nelson v. Duquesne Light Co., 
12 A.2d 299, 338 Pa. 37, 128 A. 
L.R. 1257. 

Fxloxity of right 

A power company maintaining a 
pole in highway was required to 
exercise ordinary care so that injury 
would not come to others, notwith¬ 
standing power company’s easement 
to maintain pole was prior in time 
to dedication of highway.—Gerberich 
V. Southern California Edison Co., 79 
P,2d 783, 26 Cai.App.2d 471. 

53. XJ.S.—^Hemphill v. Mississippi 
Power Co., C.C.A.Miss., 84 F.2d 
871. 

Ga.—South Georgia Power Co. v. 

Smith, 155 S.E. 80, 42 Ga.App. 100. 
Mich.—Cramer v. Detroit Edison Co.,- 
296 N.W, 831, 296 Mich. 662. 

Okl.—Jafek v. Public Service Co, of 
Oklahoma, 79 P.2d 813, 183 Okl. 
32. 

Tenn.—Claybom v. Tennessee Elec¬ 


tric Power Co.. 101 S.W.2d 492, 20 
Tenn.App. 574. 
urnisaiLce 

Maintenance of poles off the 
traveled portion of the road and 
not so near thereto as to constitute 
an obstruction to travel is not a 
nuisance. 

Ala.—^Birmingham Electric Co. v. 

Lawson. 194 So. 659, 239 Ala. 286. 
Cal.—^Norton v. City of Pomona, 53 
P.2d 952, 5 Cal.2d 54. 

Tenn.—Clayborn v. Tennessee Elec¬ 
tric Power Co.. 101 S.W.2d 492, 
20 Tenn.App. 574. 

Pole on noniuable portion of high., 
way 

Va.—Kegley v. Appalachian Electric 
Power Co., 175 S.E. 731, 163 Va. 
255. 

54. Ky.—^Kentucky Utilities Co. v. 
Howard, 263 S.W, 360, 203 Ky. 829. 

Tenn.—Schrader v. Kentucky-Tennes- 
see Light & Power Co., 8 S.W.2d 
495, 157 Tenn. 391, 62 A.L.R. 495. 
Covering 

Power company was liable for in¬ 
juries to pedestrian from hole 'dug 
near sidewalk by failure securely to 
cover it and ascertain if cover still 
remained.—Schrader v. Kentucky- 
Tennessee Light & Power Co., supra. 
ISVlsance 

Electric company’s liability for in¬ 
juries to pedestrian, falling to side¬ 
walk as result of stepping into hole 
left by removal of all but stump of 
pole, is sustainable on theory of 
nuisance created in public highway. 
—Garvey v. Public Service Coordinat¬ 
ed, Transport, 179 A. 33, 115 N.J.Law 
280. 

55. Ga.—Johnson v. Georgia Rail¬ 
way & Power Co., 141 S.E. 320, 37 
Ga.App. 667—Georgia Ry. & Power 
Co. V. Johnson, 129 S.B. 891, 892, 
34 Ga.App. 458. 

56. Ill.—^Bennett v. Illinois Power 
& Light Corporation, 189 N.E. 899, 
356 Ill. 564, reversing 271 IlLApp. 
182. 

ST. Cal.—^McCormick v. Great West- 
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ern Power Co. of California, 26 P. 
2d 322. 134 CaLApp. 705. 

Ky.—^Kentucky-Tennessee Light & 
Power Co. v. Priest’s Adm’r, 127 S. 
W.2d 616, 277 Ky. 700. 

La.—^Webb v. Louisiana Power & 
Light Co., App., 199 So. 451. 

Mass.—^Royal Indemnity Co. v. Pitts¬ 
field Electric Co., 199 N.E. 69. 293 
Mass. 4. 

Mo.—^Thompson v. St. Joseph Ry., 
Light, Heat & Power Co., 131 S.W. 
2d 574—Schneiter v. City of Chil- 
licothe, 107 S.W.2d 112, 232 Mo.App. 
338—Grady v. Louisiana Light, 
Power & Traction Co., App., 253 
S.W. 202. 

N.J.—Robbins v. Thies, 189 A. 67, 117 
N.J.Law 389. 

N.Y.—^De Mouth v. Orange & Rock- 
Ihnd Electric Co., 223 N.Y.S. 863. 
221 App.Div. 801. 

Ohio.—^Klingensmith v. Scioto Valley 
Traction Co., 18 Ohio App. 290. 
Tenn.—City of Lawrenceburg v. 

Dyer, 11 Tenn.App. 493. 

Tex.—Southwestern Gas & Electric 
Co. v. Hutchins, Civ.App.. 68 S.W. 
2d 1085, error dismissed. 

Wis.—Ottman v. Wisconsin-Michigan 
Power Co., 226 N.W. 179, 199 Wis. 
4. 

Acts held to constitute uegUg^Lce 

(1) Failure to raise electric wires 
high enough above roof to prevent 
contact with persons.—^Anderson v. 
Southern California Edison Co., 246 
P. 659, 77 CaLApp. 328. 

(2) Maintaining partly uninsulated 
high-tension wire four feet above a 
vacant lot used by public.—^Alabama 
Power Co. v. Jones, 101 So. 898, 212 
Ala. 206. 

Agricultural laud 

Power company must keep high 
voltage lines over agricultural land 
in safe manner by constant oversight 
and repair.—^Howell v. San Joaquin 
Light & Power Corporation, 261 P. 
1107, 87 CaLApp. 44. 

Bases of towers 

An electric company should know 
that persons are likely to sit down 
on concrete bases supporting steel 
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man beings in the performance of a lawful work, 
it becomes the duty of the electric company to re¬ 
move such wires to a point where the human be¬ 
ings will not be likely to come in contact with 
them.58 Ordinarily, an electric company is not 
guilty of negligence where it has placed its wires 
on poles or towers and where it could not reason¬ 
ably anticipate that anyone would climb the poles or 
towers or otherwise come in contact with wires 
properly suspended thereon.®® Where a com¬ 


pany maintains electric wires at such a height that 
it has no reasonable cause to anticipate that 
people will come in dangerous proximity to them, 
it is not chargeable with negligence for fail¬ 
ing to place them higher.®® The proper degree 
of care requires a greater precaution against in¬ 
jury from electric wires when so placed that per¬ 
sons are likely to come in contact therewith than at 
more isolated points to which persons are not ex¬ 


towers carrying high tension wires 
and to touch steel towers with their 
hands, and it should erect and main¬ 
tain the lines so as not to cause in¬ 
juries to persons coming in con¬ 
tact with the towers and bases.— 
Leonard v. Georgia Power Co., 197 
S.E. 869. 68 Ga.App. 130, modified on 
other grounds Georgia Power Co. v. 
Leonard, 1 S.B.2d 679, 187 Ga, 608, 
and 1 S.E.2d 584, 187 Ga. 616, man¬ 
date conformed to Leonard v. Geor¬ 
gia Power Co., 2 S.E.2d 144, 59 Ga. 
620. 

aigh degree of care required 

Minn.—Pattock v. St Cloud Public 
Service Co., 187 N.W. 969, 162 Minn. 
69. 

Safe place statute 

Corporation employing general con¬ 
tractor to erect factory building on 
corporation’s premises, having 
knowledge of dangerous condition 
resulting from operation of derrick, 
belonging to a subcontractor, in 
proximity with high-tension wires 
and having right and power to rem¬ 
edy such condition, became liable 
under safe place statute for inju¬ 
ries to member of derrick crew, con¬ 
sisting of electric shock and burns.— 
Criswell V. Seaman Body Corpora¬ 
tion, 290 N.W. 177, 233 Wis. 606. 

Side of bnUdlng 

In the absence of a statute or or¬ 
dinance to the contrary. It is proper 
to run an electric wire close to a 
building or to fasten it to the side 
of a building.—Scott v. Pacific Pow¬ 
er & Light Co., 35 P.2d 749, 178 
Wash. 647. 

58. Pa.—^Ashby v. Philadelphia Elec¬ 
tric Co., 195 A. 887, 328 Pa. 474. . 

39. No negligence under circiun. 
stances 

Fla.—^Reardon v. Florida West Coast 
Power Corporation, 120 So. 842, 97 
Fla. 314. 

Iowa.—Dilley v. Iowa Public Service 
Co., 227 N.W. 173, 210 Iowa 1332. 

2y.—Morton’s Adm’r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 Ky. 174. 

Lta.—^Webb v. Louisiana Power & 
Llffht Co., App., 199 So. 451. 
Mass.—Urban v. Central Massachu¬ 
setts Electric Co., 17 N.E.2d 718, 
301 Mass. 619. 

Wls. —Bonniwell v. Milwaukee Light, 


Heat & Traction Co., 182 N.W. 468, 
174 Wis. 1. 

Flying of kite 

(1) Defendant maintaining a part¬ 
ly Insulated wire near a place where 
children customarily flew kites was 
held bound to anticipate that kite 
strings might come in contact with 
the uninsulated portion of the wire. 
—^Schneiter v. City of Chillicothe, 
107 S.W.2d 112, 232 Mo.App. 838. 

(2) On the other hand, it has also 
been held that an electric company 
is not bound to anticipate that a boy 
would, fly a kite using a copper wire 
which would come in contact with an 
uninsulated wire properly suspended 
above the ground. 

Iowa.—Dilley v. Iowa Public Service 
Co., 227 N.W. 178. 210 Iowa 1332. 
Ky.—^Watral’s Adm’r v. Appalachian 
Power Co., 116 S.W.2d 372, 273 Ky. 
25. 

(3) The attractive nuisance doc¬ 
trine has no application to a boy 
flying a kite, the string of which is 
partly composed of copper wire 
which comes in contact with a power 
line. 

Ky.—Watral's Adm’r v. Appalachian 
Power Co., 115 S.W.2d 372, 273 Ky. 
25. 

Wash.—^Kedziora v. Washington Wa¬ 
ter Power Co., 74 P.2d 898, 193 
Wash. 51. 

Guarding of towers held unneces¬ 
sary where company had no reason 
to anticipate that anyone would climb 
towers and come in contact with 
wires. 

U.S.—^Empire Dist. Electric Co. v. 

Harris, C.C.A.MO., 82 P.2d 48. 

Tex.—Corder v. Houston Lighting & 
Power Co., Civ.App., 38 S.W.2d 606, 
error refused. 

That foliage of large tree encom¬ 
passed the uninsulated wires caus¬ 
ing them at that point to be ob¬ 
structed from view was immaterial 
on issue of power company's liabili¬ 
ty for electrocution of person when 
iron pipe which he was handling 
came in contact with the wire where 
the pole supporting the wires was 
visible as were the wires before en¬ 
tering the foliage and existence of 
wires was well known to decedent 
and his coworkers.—Webb v. Louisi¬ 
ana Power & Light Co., La.App., 199 
So. 461. 


[ Throwing of wire 

(1) Electric company is not bound 
to anticipate that someone might 
throw a wire over its transmission 
wire which was properly suspended 
above the ground. 

Ga.—Callaway v. Central Georgia 
Power Co., 160 S.B. 703, 43 Ga.App. 
820. 

Ky.—^Fredericks’ Adm’r v. Kentucky 
Utilities Co., 122 S.W.2d 1000, 276 
Ky. 13. 

(2) Attractive nuisance doctrine 
held inapplicable under such circum¬ 
stances.—^Kelley v. Texas Utilities 
Co.. Tex.Civ.App.. 115 S.W.2d 1233, 
error dismissed. 

(3) Permitting a charged wire to 
remain uninsulated eight or ten feet 
above ground in a backyard where 
a small boy was shocked when a 
piece of wire he was swinging ’came 
in contact therewith may constitute 
negligence.—City of Marlow v. Park¬ 
er, 60 P.2d 1044, 177 Okl. 537. 

TTse of ladder 

Where wires are placed at such a 
height that the use of a twenty-foot 
ladder was necessary to reach them, 
defendant was not negligent as a 
matter of law.—^Van Leet v. Kilmer, 
169 N.B. 644, 252 N.T. 454, reversing 
232 N.T.S. 330, 225 App.Div. 184. 

Wire strong too low 
An electric company stringing wire 
over lot to furnish current for con¬ 
struction work could reasonably an¬ 
ticipate that wire which was strung 
too low would have to be raised to 
get steam shovel off lot and that 
workman might then come in con¬ 
tact with wire.—^Kentucky-Tennessee 
Light & Power Co. v. Priest’s Adm’r, 
127 S.W.2d 616, 277 Ky. 700. 

60. Cal.—Hayden v. Paramount 
Productions, 91 P.2d 231, 33 Cal. 
App.2d 287. 

Minn.—^Keep v. Otter Tail Power Co., 
277 N.W. 213, 201 Minn. 476— 
Bunten v. Eastern Minnesota Pow¬ 
er Co., 228 N.W. 332. 178 Minn. 604. 
N.T.—Buell V. Utica Gas & Electric 
Co., 243 N.T.S. 599, 230 App.Div. 
328, afllrmed 182 N.E. 77. 259 N.T. 
443. 

Okl.—Oklahoma Gas & Electric Co. 
V. Wilson. 46 P.2d 760, 172 Okl. 
540. 

20 C.J. p 348 note 23. 
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pected to resort.®^ 

The duty of exercising care extends to every 
place where persons have a right to be, whether for 
business, convenience, or pleasure, and extends 


to those on the premises of consumers,®® and it 
makes no difference that the injury occurred on pri¬ 
vate property and not in a public highway if the 
person or animal injured had a right to be on.such 


61. Minn.—Bunten v. Eastern Min¬ 
nesota Power Co., 22 S N.W. 332, 
178 Minn. 604. 

N.D.—Mayer v. Central Light & 
Power Co.. 215 N.W. 287, 288. 55 
N.D. 805, citing Corpus Juris. 

20 C.J. p 346 notes 11, 12. 

Place attractive to children 

(1) It is negligence to maintain 
wires in a place attractive to chil¬ 
dren near, although not in, a street, 
where children are in the habit of 
coming, although the wire may not in 
itself be attractive.—Consolidated 
Electric Light & Power Co. v. Healy, 
70 P. 884, 65 Kan. 798. 

(2) Where the supports of an ele¬ 
vated railroad which were in the 
form of a lattice work similar to a 
ladder were attractive to children, a 
third person, who located a high 
current electric wire which was not 
insulated so as to protect those com¬ 
ing in contact therewith near the 
support, is liable for injuries to chil¬ 
dren Coming in contact therewith.— 
Stedwell v. City of Chicago, 130 N. 
B. 729. 297 Ill. 486, 17 A.L.B. 829. 
affirming 214 Ill.App. 642. 

(3) That children customarily 
played around poles carrying electric 
wires because pheasant eggs and 
gophers could be found there did not 
make such areas a “playground,” as 
respects power company*s liability 
for injuries sustained by boy who 
climbed pole, where poles were main¬ 
tained in grain field then used as a 
pasture.—Keep v. Otter Tall Power 
Co., 277 N.W. 213, 201 Minn. 475. 

Through ox neax trees 
(1) The mere construction of a 
line through trees do4s not consti¬ 
tute actionable negligence, at least 
in an action arising from injury 
caused by a fallen or broken wire.— 
Schrull V. Philadelphia Suburban Gas 
& Electric Co., 124 A. 141, 279 Pa. 
473—^Morris v. Jefferson Electric Co., 
123 A. 321, 278 Pa. 361. 

(2> Where an electric wire is 
passed through trees, it has been 
held that it must either be insulated 
or so located, comparatively speak¬ 
ing, as to be harmless.—Walpole v. 
Tennessee Light & Power Co., 89 
S.W.2d 174. 19 Tenn.App. 352. 

(3) Power company is negligent in 
permitting tree to grow so close to 
uninsulated wires that, exercising 
reasonably prudent person’s judg¬ 
ment. it should have known that tree 
and wires would meet, endangering 
life and property.—^Sullivan v. Moun¬ 
tain States Power Co., 9 P.2d 1038, 
139 Or. 282. 

(4) An electric company is guilty; 


of negligence in maintaining a wire 
charged with electricity through or 
I near a tree where an ordinarily pru¬ 
dent* person would anticipate that 
boys would climb the tree and come 
in contact with the wire. 

Cal.—^Anstead v. Pacific Gas & Elec¬ 
tric Co., 265 P. 487, 203 Cal. 634— 
Minter v. San Diego Consol. Gas & 
Electric Co., 182 P. 749, 180 Cal. 723. 
La.—Bourgoyne v. Louisiana Public 
Utilities Co., App., 150 So. 68, re¬ 
hearing refused 152 So. 150. 

Mich.—Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
Miss.—^Laurel Light & By. Co. v. 

Jones, 102 So. 1. 137 Miss. 143. 

Mo.—Shannon v, Kansas City Light 
& Power Co., 287 S.W. 1031, 316 
Mo. 1136—Godfrey v. Kansas City 
Light & Power Co., 253 S.W. 233, 
299 Mo. 472—Beckwith v. City of 
Malden, 253 S.W. 17, 212 Mo.App. 
488. 

Ohio.—Wolf V. Ford, 7 Oftio App. 
461. 

Tex.—^Texas General Utilities Co. v. 
Nixon, Civ.App., 81 S.W.2d 250, 
error refused. 

20 C.J, p 346 note 11 [c] (2>, p 353 
note 65 [b]. 

(6) This is particularly true as to 
trees which bear nuts or fruit. 

Mich.—^Lamb v. Consumers Power 
Co., 281 N.W. 632. 286 Mich. 228. 
Mo.—Godfrey v. Kansas City Light & 
Power Co„ 253 S.W. 233, 299 Mo. 
472. 

(6) Becovery may be had even in 
the absence of proof that the wires 
were not insulated, the accident it¬ 
self showing that insulation, if any, 
was ineffective.^—^Anstead v. Pacific 
Gas & Electric Co., 265 P. 487, 203 
Cal. 634. 

(7) It is not essential that a tree 
may be easily climbed in order to 
require defendant, who maintained 
an electric wire passing through the 
tree, to anticipate the presence of 
children in the tree, but it is suffi¬ 
cient if the tree is one which chil¬ 
dren can climb.—Beckwith v. City of 
Malden, 253 S.W. 17, 212 Mo.App. 
488. 

(8) Permitting a dead or decayed 
limb of a tree to remain where it 
may fall on electric wires to the 
injury of others may constitute neg¬ 
ligence. 

Kan.—^Webb v. City of Oswego, 86 P. 

2d 553, 149 Kan. 156. 

La.—^Hart v. Town of Lake Provi¬ 
dence, 5 La.App. 294. 


115 A. 783, 139 Md. 607, 19 A.L.B. 
797. 

(10) Other cases see 20 C.J. p 346 
note 11 Ec] (1). 

62. Ala.—Alabama Power Co. v. 
Matthews, 147 So. 889, 890, 226 Ala. 
614, citing Corpns Juxls. 

Ariz.—Salt Biver Valley Water 
Users’ Ass’n v. Compton, 8 P.2d. 
249, 252, 39 Ariz. 491, citing Cor¬ 
pus Juris, and motion denied 11 
P.2d 839, 40 Ariz. 282. 

Ky.—Kentucky Utilities Co. v. Wood- 
rum’s Adm’r, 5 S.W.2d 283, 224 Ky. 
33. 57 A.L.B. 1054. 

W.Va.—Love v. Virginian Power Co., 
103 S.B. 352, 86 W.Va. 393. 

20 C.J. p 345 note 7. 

Expected places 

“The general principle of law ap¬ 
plicable to the maintenance of high- 
power transmission lines seems to be 
that the duty of providing insulation 
or safeguards for such lines is lim¬ 
ited to the points or places where 
there is reason to apprehend that 
persons may come In contact with 
the wire, and the law does not com¬ 
pel electric companies to protect 
their wires everywhere, but only at 
places where people may legitimate¬ 
ly go for work, business, or pleasure; 
that is, where they may reasonably 
be expected to go.”—Salt Biver Val¬ 
ley Water Users’ Ass’h v. Compton, 

8 P.2d 249, 251, 39 Ariz. 491, citing 
Corpus Juris, and motion denied 11. 
P.2d 839, 40 Ariz. 282. 

Highest degree of care 

“The general rule followed by this 
and practically all other courts is 
that persons or corporations main¬ 
taining and operating wires charged * 
with 0 . high and dangerous voltage of 
electricity must exercise the highest 
degree of care for the protection of 
members of the public in all places 
where such persons have a right to 
be.”^Watrars Adm’r v. Appalachian 
Power Co., 115 S.W.2d 372, 374, 273 
Ky. 26. 

School yard 

Where a city had actual notice of 
the defective condition of an elec¬ 
tric light post located on the prem¬ 
ises of a public school where chil¬ 
dren were continually at play, the 
law required it to cease sending 
current through the wires attached 
to the post until it was repaired.— 
City of Sandersvllle v. Moye, 102 S. 
E. 552, 25 Ga.App. 64. 

83. Ala.—Southern Bell Tel. & Tel. 


(9) This is true, even though the I Co. v. McTyer, 34 So. 1020, 137 Ala. 
tree is situated on private property. I 601, 97 Am.S.B. 62. 

—^Hagerstown & P. By. Co. v. State, ( 20 C.J. p. 345 note 8. 
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private property.®^ The mere fact that there may 
be no contract relation between the parties does not 
change this principle.®^ One furnishing electricity 
must exercise care to protect from injury the in¬ 
mates of a house to which it is furnishing light.®® 
Due care should be exercised in the construction 
of buildings to avoid dangerous proximity to high 
power wires.®*^ 

Streets-, highways, or bridges. Electric compa¬ 


nies are liable for injuries by electric current re¬ 
sulting from their negligence to a person on a pub¬ 
lic thoroughfare.®® Persons or companies operat¬ 
ing systems for the transmission of electricity over 
public highways owe to the public the duty of prop¬ 
erly constructing and maintaining their poles and 
wires®® and of exercising for the protection of all 
persons legally using the highways the high de¬ 
gree of care commensurate with the danger,*^® or, as 


64. Ark.—Hines v. Consumers* Ice & 
Light Co., 272 S.W. 59, 168 Ark. 
914, quoting Corptu Juris. 

Kan.—^Jackson v. Kansas Gas & Elec¬ 
tric Co., 102 P.2d 1038, 1042, 152 
Kan. 90, citing Corpus Juris. 

20 C.J. P 346 note 9. 

Adjolnixigr property 
Electric company must place high- 
tension wires out of danger to'those 
using adjoining property in manner 
reasonably anticipated.—^Buell v. Uti¬ 
ca Gas & Electric Co.. 182 N.E. 77, 
259 N.T. 443, affirming 243 NjY.S. 
599, 230 App.Div. 328. 

65. Mo.—Clark v. St. Louis & S. R. 
Co., 137 S.W. 583, 234 Mo. 396. 

N.Y.—Ennis v. Gray, 34 N.Y.S. 379, 
87 Hun 355. 

66. Colo.—^Denver Consol. Electric 
Co, V. Walters, 89 P. 815, 39 Colo. 
301. 

20 C.J. p 347 note 13. 

67. Mo,—^Asher v. Independence, 163 
S.W. 574, 177 Mo.App. 1. 

20 C.J. p 347 note 14. 

ea Me.—Chickering v. Lincoln 
County Power Co., 108 A. 460, 118 
Me. 414. 

Md.—^Hagerstown & P. Ry. Co, v. 
State, 115 A. 783, 784, 139 Md. 507, 
19 A.L.R. 797, quoting Corpus Ju^ 
xis. 

20 C.J. p 347 note 16. 

Kegal use 

It is the duty of an electric com¬ 
pany to anticipate any legal use to 
which the streets could be put, and 
the legal use includes matters of 
business, convenience, or pleasure.— 
Martens v. Public Service Co. of 
Northern Illinois, 219 IlLApp. 160. 
Viatio use 

As respects duty of electric com¬ 
pany to guard its wires from injur¬ 
ing travelers on the highway, such 
persons have the right to do all acts 
reasonably Incident to a viatic use 
of the way.—^McCaffrey v. Concord 
Electric Co., 114 A. 395, 80 N.H. 45, 
17 A.L.R. 813. 

69. U.S.—^American General Ins. Co. 
V. Southwestern Gas & Electric Co.. 
C.C.A.Tex., 115 P.2d 706. 

Ala.—^Alabama Power Co. v. Jack- 
son, 166 So. 692, 694. 232 Ala. 42, 
quoting Corpus Juris. 

Pla—Florida Power & Light Co. v. 


Bridgeman, 182 So. 911, 133 Fla. 
195. 

Md.—^Hagerstown & F. Ry. Co. v. 
State, 115 A. 783, 784, 139 Md. 507, 
19 AIL.R. 797, quoting Corpus Jti- 
rls. 

Miss.—^Mississippi Power Co. v. 
Thomas, 140 So. 227, 162 Miss. 734, 
84 A.L.R. 679. 

Tenn.—Tennessee Electric Power Co. 
V. Hanson, 79 S.W. 2d 818, 18 Tenn. 
App. 542. 

20 C.J. p 347 note 16. 

Conduit 

An electric Illuminating company, 
having placed its conduit in a pub¬ 
lic way, was bound thereafter to use 
due care in its maintenance, not only 
under the conditions of travel exist¬ 
ing when the conduit was built,' but 
coming into existence afterward, 
whether by resurfacing or paving of 
the street, or the establishment of 
a car track.—^Nugent v. Boston Con¬ 
sol. Gas Co., 130 N.E. 488, 238 Mass. 
221 . 

Existence of highway 

On the trial of an issue collateral¬ 
ly involving the existence of a high¬ 
way in a litigation between a citi¬ 
zen using road as a highway and 
another by whose alleged negligence 
in maintaining an electric wire 
across the road he has been injured 
by so using it, it is immaterial 
whether or not such use was au¬ 
thorized by corporation claiming 
ownership of road, the wrongful use, 
it any, being res inter alios acta.— 
Fisher v. Flanagan Coal Co., 103 S.E. 
359, 86 W.Va. 460. 

Eulsaucc 

Uninsulated wires, conveying a 
dangerous current of electricity 
along a public highway, and ob¬ 
structing rightful travel on such 
highway, constitute a nuisance.—Say¬ 
lor V. JElnterprise Electric Co., 222 
P. 304, 110 Or. 231, rehearing de¬ 
nied 223 P. 725, 110 Or. 231. 

Steps on poles 

(1) The exercise of care com¬ 
mensurate with the danger to be ap¬ 
prehended may require an electric 
company to avoid the use of steps 
placed on a pole in the highway 
which are accessible from the 
ground, so as to prevent children and 
others from reaching the live wires. 
Minn.—^Znidersich v. Minnesota Utili¬ 
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ties Co., 193 N.W. 449, 165 Minn. 
293. 

N.Y.—Robertson v. Rockland Light & 
Power Co., 176 N.Y.S. 281, 187 App. 
Div. 720. 

(2) This doctrine will not be ex¬ 
tended so as to render power com¬ 
pany liable for injury to boy who 
came in contact with high voltage 
wire after climbing pole with aid of 
a loose ground wire used as a lad¬ 
der.—^Keep V. Otter Tail Power Co., 
277 N.W. 213, 201 Minn. 475. 

70. U.S.—^Brunell v. Mountain 
States Power Co., C.C.A.Or., 81 F. 
2d 305—^Interstate Power Co. v, 
Thomas, 51 F.2d 964, 84 A.L.R. 
681. 

Ark.—^Morgan v. Cockrell, 294 S.W. 
44, 173 Ark. 910. 

Cal.—^Fairbairn v. American River 
Electric Co., 175 P. 637, 179 Cal. 
157—^Roberts v. Pacific Gas & Elec¬ 
tric Co., 283 P. 363, 102 Cal.App. 
422. 

Ga.—City of Sandersville v. Moye, 
102 S.E. 552, 25 Ga.App. 64. 

Ill.—Martens v. Public Service Co. 
of Northern Illinois, 219 IlLApp. 
160. 

Md.—^Hagerstown & F. Ry. Co. v. 
State, 115 A. 783, 784, 139 Md. 507, 
19 A.L.R. 797, quoting Corpns Jtu 
zis. 

Mo.—^Thornton v. Union Electric 
Light & Power Co., 72 S.W.2d 161, 
230 Mo.App. 637—Gray v. Union 
Electric Light & Power Co., App., 
282 S.W. 490. 

N.J.—^Perro v. Atlantic City Electric 
Co., 137 A. 426, 103 N.J.Law 639. 
N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 267, 42 N.M. 
473. 

N.Y.—^Ferrari v. New York Cent. R. 
Co., 230 N.Y.S. 60, 224 App.Div. 
182, affirmed 166 N.E. 311, 250 N.Y. 
627. 

Okl.—Southwestern Light & Power 
Co. V. Fowler, 249 P. 961, 119 Okl. 
244. 

Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied 223 P. 726, 110 Or. 
231—Carrol v, Grande Ronde Elec¬ 
tric Co., 84 P. 389, 47 Or. 424, 6 
L.R.A.,N.S.. 290. 

Tenn.—Tennessee Electric Power Co, 
V. Hanson, 79 S.W.2d 818, 18 Tenr. 
App. 542. 
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it is sometimes expressed, of exercising the highest 
care.71 On the other hand, it has been said that all 
that is required in the erection and maintenance of 
the poles for the protection of travelers is that de¬ 
gree of care which would be ordinary under the 
circumstances^^ 

An electric company should use every reasonable 
precaution to raise and keep its high power trans¬ 
mission wires sufficiently high above ground for the 
safe passage of vehicles or structures commonly 
moving in that locality,73 or, where the moving of 
a building of greater height than the wires is rea¬ 
sonably to be anticipated, it is its duty to take such 


precautions as are' necessary to protect any per¬ 
son who is liable to be on the building and to be 
brought in contact with the wires.74 Where poles 
are maintained on a highway and near the line be¬ 
tween the highway and an open lot used by the pub¬ 
lic with the owner’s permission, on which poles 
wires are attached carrying high voltage, there is 
a duty to exercise reasonable care to maintain the 
wires so that persons rightfully on the lot will not 
be injured.75 The occurrence of an injury from 
contact with a wire placed under a sidewalk by city 
authority does not present a case for the applica¬ 
tion of the doctrine of traps or attractive nuisanc- 


Tex.—^East Texas Public Service Co. 
V. Johnson, Civ.App., 300 S.W. 975, 
modified on other grounds. Com. 
App., 6 S.W.2d 344. 

20 C.J. P 347 note 17. 

Delegation to sexvants 

This duty cannot be escaped by 
delegation to the company’s serv¬ 
ants or agents.—Citizens* Tel. Co. v. 
Thomas, 99 S.W. 879, 45 Tex.Civ.App. 
20 . 

Dimbs of trees 

(1) Where a large limb of decayed 
tree extended out over public high¬ 
way occupied by transmission wires 
of electric railroad, the railroad, in 
the exercise of its duty to persons 
ubing the highway, was required to 
have limb removed, although tree 
was not situated on its right of way, 
or to exercise proper care to pro¬ 
tect its wires from a fall of the limb. 
—Hagerstown & P. Ry. Co. v. State, 
115 A, 783, 139 Md. 507, 19 A.L.R. 
797. 

(2) Electric company was not re¬ 
lieved from duty of protecting high- 
tension wires beside highway against 
limb of tree, although tree was on 
private property.—^Rocca v. Tuo¬ 
lumne County Electric Power & 
Light Co., 245 P. 468, 76 Cal.App. 
569. 

Road unfier construction 

One maintaining the heavily 
charged electric wire across a road 
used as a highway while under con¬ 
struction and near a completion may 
be bound to anticipate probability of 
public travel on road before Its 
formal opening and to take reason¬ 
able precaution against injury to 
such travelers by accidental con¬ 
tact with such wire.—^Fisher v. Flan¬ 
agan Coal COv 103 S.E. 359, 86 W.Va. 
460. 

71- Ky.—City of Madisonville v. 
NIsbet’s Adm’r, 109 S.W.2d 593, 270 
Ky. 248—^Kentucky & West Vir¬ 
ginia Power Co. v. Riley's Adm'r, 
25 S.W.2d 366, 233 Ky. 224. 

Miss.—^Mississippi Power Co. v. 
Thomas, 140 So. 227, 162 Miss. 734, 


84 A.L.R. 679 —Williams v. City of 
Canton, 103 So. 811, 138 Miss. 661. 
Mo.—Hohimer v. City Light & Trac¬ 
tion Co., 262 S.W. 403, 218 Mo.App. 
138—Smissman v. Wells, 255 S.W. 
935, 213 Mo.App. 474—Bloom v. 
Union Electric Light & Power Co., 
App., 251 S.W. 411. 

Okl.—Southwestern Light & Power 
Co. V. Fowler, 249 P. 961, 119 Okl. 
244. 

20 C.J. p 347 note 18. 

Utmost care 

Mo.—^Hickman v. Union Electric 
Light & Power Co., 226 S.W. 670. 

72, Ga.—Savannah Electric Co. v. 

Bell, 53 S.E. 109, 124 Ga. 663. . 

Mo.—^Meehan v. Union Electric Light 
& Power Co., 161 S.W. 825, 252 Mo. 
609. 

20 C.J. p 348 note 20. 

73. Cal.—^Fairhairn v. American 
River Electric Co., 175 P. 637, 179 
Cal. 157. 

Ky.—^Kentucky Service Co. v. Mira¬ 
cle, 56 S.W.2d 621, 246 Ky. 797. 
La.—Lawn v. City of Monroe, 8 La. 
App. 541. 

Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied, 223 P. 725, 110 Or. 
231. 

20 C.J. P 348 note 21. 

Electric company held not negli¬ 
gent 

W.Va.—^Maggard v. Appalachian 
Electric Power Co., 163 S.B. 27, 
111 W.Va. 470. 

G-xain separators 

In grain country, separators may 
be expected on highways, and, if it 
be customary to move them fully set 
up, suc^ moving is “ordinary travel” 
within statute forbidding interfer¬ 
ence by power lines.—^Interstate 
Power Co. v. Thomas, C.C.A.Minn., 
51 F.2d 964, 84 A.L.R. 681. 

Telephone wires at less height 
That telephone and high-power 
wires are strung along highways at 
a less height than those of an elec^ 
trie company does not constitute pro¬ 
tection to such company in the case 
of injury occurring by coming in 
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contact with its wires.—Fairbaim v. 
American River Electric Co., 176 P. 
637, 179 Cal. 167. 

Notice of moving 

Owner of steam shovel and serv¬ 
ant working thereon had the right to 
move the shovel along a village 
street without notifying a power 
comt>any of its intention, although it 
was necessary to hold up electric 
wires so that it might pass under.— 
Casualty Co. of America v. A. L. 
Swett Electric Light & Power Co., 
129 N.B. 653, 230 N.T. 199, revers¬ 
ing 176 N.T.S. 893, 188 App.Div. 
906. 

Statute inapplicable 

Statute requiring wires to be of 
certain height above “road crossing” 
is not applicable to accident some 
distance from crossing.—Chandler v. 
Peninsula Light & Power Co., 147 S. 
B. 249, 152 Va. 903. 

74- Kan.—^Logan v. Empire List. 
Electric Co., 161 P. 669, 99 Kan. 
381, L.R.A.1917E 258. 

20 C.J. p 348 note 22. 

Opening line 

Power company, in opening elec¬ 
tric line to permit passage of build¬ 
ing, was obliged to exercise care for 
safety of persons in vicinity.— 
Thomas v. Wisconsin Power & Light 
Co., 252 N.W. 192, 213 Wis. .646. 
Statutory right 

Statute giving electric company 
right to maintain, along highway, 
power line not interfering with ordi¬ 
nary travel did not prevent finding 
of company’s negligence, nor re¬ 
covery for injury, although moving 
of house on highway, during which 
decedent came In contact with unin¬ 
sulated wire, is not ordinary use.— 
Faribault v. Northern States Power 
Co., 247 N.W. 680, 188 Minn. 514. 

75. Ind.—Spencer Light, Power, 
Heat & Water Co. v. Wilson, 104 N. 
E. 94, 56 Ind.App. 77. 

Mass.—^Boutlier v. Malden, 116 N.E. 
261, 226 Mass. 479, Ann.Cas.l9l8C 
910. 

20 C.J. p 348 note 24. 
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es.^® 

In placing or maintaining wires on a bridge con¬ 
stituting part of a public highway, care must be 
exercised to protect the public using the bridge 
but an electric company is not an insurer in respect 
of such wires, and, where the wires have been 
placed in such a position that it could not reason¬ 
ably be anticipated that anyone would come in con¬ 
tact therewith, it is not guilty of negligence.78 

The possession of a franchise to use the streets 
for the erection of poles and wires does not excuse 
an electric company from the exercise of ordinary 
care to prevent injury to others rightfully using the 
streets^® Likewise, a compliance with statutory 
conditions under which a public service corporation 


is permitted to maintain wires along public streets 
and highways does not as a matter of law absolve 
it from negligence.®® The location of a street light 
at a point designated by municipal authority is not 
wrongful, although the particular location might 
otherwise be negligent.®^ 

§ 43- -Licensees and Trespassers 

Subject to some exceptions, the only duty owed by 
an electric company to a trespasser or licensee is not will- 
fully or wantonly to injure him. 

In accordance with the general rule, discussed in 
the C.J.S. title Negligence § 24, also 45 C.J. p 742 
note 32, subject to some exceptions, the only ob¬ 
ligation owed by an electric company to a trespass¬ 
er®® or the only obligation owed by such compa- 


76. Ill.—Commonwealth Electric Co. 

V. Melville, 70 N.B. 1062, 210 Ill. 
70. 

77. Ill.—^Austin v. Public Service 
Co. of Northern Illinois, 215 Ill. 
App. 297. 

N.H.—^Dillon v. Twin State Gas & 
Electric Co., 163 A. Ill, 85 N.H. 
449. 

W.Va.—^Parsons v. Appalachian Elec- 
jtric Power Co., 176 S.E. 862, 115 

W. Va. 450, 100 A.L.R. 615. 

20 C.J. p 348 note 32. 

Boys Ashing 

Electric compans^ was chargeable 
with knowledge of custom of boys to 
fish from bridge, and that their lines 
often became entangled with its 
highly charged electric wires, and 
that on account of their sagging con¬ 
dition they could^be easily pulled to¬ 
gether, and, therefore, it should have 
known that injury might result to 
boys or others on bridge, and It 
should have taken means to prevent 
Injury.—Langevin v. Twin State Gas 
& Electric Co., 128 A. 681, 81 N.H. 
446. 

Knowledge 

It is not necessary to prove actual 
knowledge on the part of an electric 
company transmitting electricity of 
the fact that children were accus¬ 
tomed to climb onto the superstruc¬ 
ture of a public bridge where its 
high voltage wires were strung, in 
order to place on the company the 
duty of exercising care for their 
safety. Proof showing circumstanc¬ 
es from which the company's repre¬ 
sentatives should have gained such 
knowledge Is sufficient.—^Parsons v. 
Appalachian Electric Power Co., 176 
S.E. 862, 115 W.Va. 460, 100 A.L,.R. 
615. 

Vnisauce 

Railroad could not be held liable 
in “nuisance" for death by electro¬ 
cution of state highway department 
engineer and injury to another when 
steel measuring tape £ell.x>ver parapet 


of bridge which was constructed to 
take highway, not yet legally opened 
to the public, over railroad tracks, 
and tape came in contact with feed 
wire which furnished power for op¬ 
eration of railroad trains, since re¬ 
covery on basis of private nuisance 
can be had only by one who is in¬ 
jured in relation to a right which 
he enjoys by reason of his ownership 
of an interest in land, and, as to 
public nuisance, engineers were not 
on bridge in exercise of rights as 
members of the general public.— 
Hassett v. Palmer, 12 A.2d 646, 126 
Conn. 468. 

7a U.S.—New York, N. H. & H. R. 
Co. V. Prucher, N.T., 43 S.Ct 38, 
260 U.S. 141, 67 L..Ed. 173, re¬ 
versing, C.C.A., 271 P. 419, cer¬ 
tiorari granted 41 S.Ct. 449, 256 
U.S. 686, 65 L.,Ed. 1171. 

Ind,—^Kent v. Interstate Public Serv¬ 
ice Co., 168 N.E. 465, 97 Ind.App. 
13. 

Kan.—^Anderson v. Kansas City Pub¬ 
lic Service Co., 273 P. 397, 127 Kan. 
375. 

Use of wire or chain 
Where a high-voltage wire was so 
placed near or on a bridge that a 
person standing on the bridge could 
not come within several feet of 
touching the wire, the company is 
not liable for injury to a child throw¬ 
ing a wire or chain over the side of 
the bridge and coming in contact 
with the wires. 

N.T.—Adams v. Bullock, 125 N.B. 93, 
227 N.T. 208, reversing 176 N.T.S. 
888, 188 App.Div. 948. 

W.Va.—^Musser v. Norfolk & W. Ry. 
Co., 9 S.E.2d 524. 

79. Tex.—Canyon Power Co. v. Gob- 
er, Civ.App., 192 S.W. 802. 

Bight to erect and operate towers, 
poles, and wire lines across, along, 
and on public roads does not excuse 
the exercise of ordinary care to pre¬ 
vent Injury to others rightfully us¬ 
ing the highway.—^Alabama Power 
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Co. V. Jackson, 131 So. 244, 24 Ala. 

App. 86, certiorari denied 131 So. 246, 

222 Ala. 143, and following Postal 

Telegraph-Cable Co. v, Minderhout, 

71 So. 91, 195 Ala. 420. 

80. Minn.—^Neumann v. Interstate 
Power Co., 228 N.W. 342, 179 Minn. 
46. 

81. R.I.—^Nelson v. Narragansett 
Electric Lighting Co., 58 A. 802, 
26 R.I. 258, 106 Am.S.R. 711, 67 
L.R.A. 116. 

20 C.J. p 348 note 30. 

82. U.S.—^American General Ins. Co. 
V. Southwestern Gas & Electric 
Co., C.C.A.Tex., 115 P.2d 706. 

Ariz.—Salt River Valley Water Us¬ 
ers' Ass'n V. Compton, 8 P.2d 249, 
252, 89 Ariz. 491, citing Corpus 
Juris, and motion denied 11 P.2d 
839, 40 Ariz. 282. 

Cal.—Leslie v. City of Monterey, 34 
P.2d 837, 139 Cal.App. 715—Rob¬ 
erts V. Pacific Gas & Electric Co., 
283 P. 353, 102 Cal.App. 422—Sin- 
cemey v. City of Los Angeles, 200 
P. 380, 53 Cal.App. 440. 

Ind.—Robertson v. Commercial Tel¬ 
ephone Co., 180 N.E. 492, 96 Ind. 
App. 47. 

Mass.—Hafey v. Dwight Mfg. Co., 
133 N.E. 107, 240 Mass. 165-Rob¬ 
bins V. Minute Tapioca Co., 128 N. 
E. 417, 236 Mass. 387. 

N.H.—^McCaffrey v. Concord Elec¬ 
tric Co., 114 A. 395, 80 N.H. 45, 17 
A.L.R. 813—^Devost v. Twin State 
Gas & Electric Co., 109 A. 839, 79 
N.H. 411. 

N.T.—^Hynes v. New York Cent. R. 
Co., 176 N.T.S. 795, 188 App.Div. 
178. 

Ohio.—^Hicks v. Village of Cortland, 
174 N.E. 241, 123 Ohio St. 114— 
Brock V. Cincinnati Gas & Electric 
Co., 6 Ohio N.P., N.S., 526. 

R.I.—Roe V. Narragansett Electric 
Co., 166 A. 695, 53 R.I. 342. 

Tex.—Mayes v. West Texas Utili¬ 
ties Co., Civ.App., 148 S.W.2d 950, 
error dismissed,, judgment correct 
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ny to a bare licensec^^ is not to inflict a willful or 
wanton injury. Where, however, the trespass is 
merely technical, liability depends on neglig’ence.^^ 
On the other hand, it has been held that those 
handling a deadly instrumentality, such as high 
voltage electricity, are responsible for injuries due 
to their negligence if they could have reasonably 
anticipated that some one might be injured by con¬ 
tact -with them, irrespective of whether such per¬ 
sons are invitees, licensees, or trespassers 5 but it 
has been denied that this presents any exception to 


the general rule where the dangerous instrumentality 
is maintained on defendant’s own premises.86 Even 
as to trespassers the company is charged with the 
duty of not willfully or wantonly inflicting injury,S7 
and to constitute such wantonness it is not neces¬ 
sary that there should have been a design or inten¬ 
tion to do them injury.^^ Merely maintaining for 
lawful use on one’s own premises a dangerous ap¬ 
pliance or instrumentality does not necessarily show 
willfulness or wantonness, within the rule imposing 
liability.®^ The company is liable for injuries re- 


—^Texas Power & Ligrht Co. v. Burt, 
Civ.App., 104 S.W.2d 941, error re¬ 
fused—Corder v. Houston Lishtingr 
& Power Co., Civ.App., 38 S.W.2d 
606, error refused. 

20 C.J. P 349 note 43. 

XustallatioiL of eanipment 
The duty* of exercising^ care in the 
installation of equipment so as not 
to injure anyone who might be an¬ 
ticipated to be endangered does not 
extend to trespassers or others un¬ 
lawfully on the premises.—^Monroe v. 
San Joaquin Light & Power Corpora¬ 
tion, Cal.App.. 109 P.2d 720. 

83.. Mass.—^Robbins v. Minute Ta¬ 
pioca Co., 128 N.E. 417, 236 Mass. 
387. 

Neb.—Griffis v. Village of Brady, 
272 N.W. 306, 132 Neb. 498. 

20 C.J. p 349 note 45. 

JCnown. danger 

The proprietor is not liable for an 
injury from a danger as well-known 
to the' injured licensee as to the pro¬ 
prietor of the premises on which the 
injury occurred.—Mississippi Power 
& Light Co. V. Griffin, C.aA.Miss., 81 
P.2d 232. 

Inspection of premises 

Neither an owner of land nor one 
owning and maintaining electric 
wires across* such land was bound to 
inspect the premises and keep them 
safe for the benefit of a mere li¬ 
censee.—Hafey v. Dwight Mfg. Co., 
133 N.E. 107, 240 Mass. 155. 
Knowledge of danger 

An electric company owes a licen¬ 
see no duty of protection until it 
has knowledge of his danger.—^Mc- 
Glnty V. Texas Power & Light Co., 
Tex.Civ.App., 71 S.W.2d 354, error 
refused. 

Kght of power company 

Power company, in lawful posses¬ 
sion of right of way on which a<s- 
cident occurred, must be treated as 
owner in considering liability to li¬ 
censee.—^Borgnis v. California Ore¬ 
gon Power Co., 258 P. 394, 84 Cal. 
App. 465. 

UVaming 

Employee of ice plant warning 
pupUs inspecting plant against 
touching electric wires discharged 
fall duty as respects death of student 


touching live wire.—^Myers v. Gulf 
Public Service Corporation, 132 So. 
416, 15 La.App. 589. 

84. Conn.—^Ruocco v. United Adver¬ 
tising Corporation, 119 A. 48, 9« 
Conn. 241, 30 A.L.B. 1237. 

Ky.—Union Light, Heat & Power Co. 
v. Lunsford, 225 S.W. 741, 189 Ky. 
785. 

20 C.J. p 349 note 44. . ^ ■ 

Stractnre in public place 

(1) Rule as to duty to trespasser 
has been held not to be applicable 
to structure in public place support¬ 
ing high-tension wires.—^Klingen- 
smith V. Scioto Valley Traction Co., 
18 Ohio App. 290. 

(2) It has been elsewhere held, 
however, that, although a boy in a 
public park is n6t a trespasser, he 
becomes such when he leaves the 
ground and begins "to climb an elec¬ 
tric company’s tower or pole.—^Texas 
Power & Light Co. v. Burt, Tex.Clv. 
App., 104 S.W.fd 941, error refused. 

85. Wash.—Clark v. Longview Pub¬ 
lic Service Co., 255 P. 380, 143 
Wash. 319. 

20 C.J. p 349 note 46. 

Duty to exclude or warn 
Operator of gin, whose servants 
knew of presence of farmer near 
high-voltage conductors in vicinity 
of defective motor, was liable for 
farmer’s death by electrocution from 
short circuit through such conduc¬ 
tors and farmer’s body, whether 
farmer was invitee, licensee, or tres¬ 
passer, since servants had duty to 
exclude or warn farmer.—^Farmers 
Gin Co. V. Leach, 174 So. 666, 178 
Miss. 784. 

Safe place statutes 

(1) Under some statutes an em¬ 
ployer is required to furnish a place 
of employment safe for employees 
and frequenters. Warning of dan¬ 
ger from electrocution is required 
under such a statute when neces¬ 
sary for the safety of frequenters.— 
Sandeen v. Willow River Power Co., 
252 N.W. 706, 214 WIs. 166. 

(2) When the employer knows 
that a dangerous instrumentality, 
consisting of a high-tension wire, 
which he has located in the “place to 
work” is to be brought within the 
range of the operation to be en¬ 
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gaged in by those properly on the 
premises, he is liable for failure to 
reduce to a minimum the possibility 
of danger.—^Neitzke v. Kraft-Phenix 
Dairies, 253 N.W. 679, 214 Wis. 441. 

86. U.S.—^Riedel v. West Jersey & 
. S. Co.. Pa., 177 F. 374, 101 C.C.A. 

428, 28 L.R.A., N.S., 98, 21 Ann.Cas. 
746. 

20 C.J. p 349 note 48. 

87. Ky.—Craig’s Adm’x v. Kentucky 
Utilities Co., 209 S.W. 33. 183 Ky. 
274. 

Ohio.—Jurrus v. Toledo, F. & F. Elec¬ 
tric Ry. Co., 177 N.E. 586, 124 Ohio 
St. 261. 

20 C.J. p 349 note 49. 

Conduct held wanton 
Construction and maintenance, by 
company generating electricity', of 
electric wires carrying forty-four 
thousand volts, sagging at places 
within reach of nine-year-old child 
standing on ground, without warn¬ 
ings, barriers, fences, or other ob- 
i structions guarding line where tres¬ 
passers may reasonably be expected, 
although ground immediately beneath 
wires was difficult of access, is “wan¬ 
ton negligence.”—^Bllis v. Ashton & 
St. Anthony Power Co., 238 P. 617, 41 
Idaho 106. 

Beclosure of circuit breakers with¬ 
out investigation as to the location 
of the trouble was not wanton con¬ 
duct *as to a trespasser, where there 
was no evidence of defendant’s 
knowledge of his peril.—^Leslie v. 
City of Monterey, 34 P.2d 837, 139 
Cal.App. 715. 

Notice or wandugs 
Mere omission by power company, 
erecting poles near dwelling, to noti¬ 
fy occupants that current had been 
turned on or to post warnings could 
not constitute “wanton and willful 
negligence.”—^Miller v. Suburban 

Power Co.. 179 N.B. 202, 41 Ohio App. 
70. 

88i Iowa.—Connell v. Keokuk Elec¬ 
tric R. & Power Co.. 109 N.W. 177, 
131 Iowa 622. 

Mass.—^Romana v. Boston El. R. Co., 
116 N.E. 218, 226 Mass. 532. 

89. U.S.'—^Riedel v. West Jersey & S. 
R. Co., Pa.. 177 F, 374, 101 C.C.Ai 
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suiting from gross negligence to a mere licensee,so 
and the electric company has no right to create a 
.new danger during the continuance of the license.si 
If defendant itself is a trespasser in maintaining its 
wires on certain property it cannot relieve itself of 
the duty to exercise due -care on the ground that 
plaintiff also is a trespasser there.ss Where the 
electric company and the person injured are both 
mere licensees, each must use ordinary care not to 
injure the other.ss 

The doctrine of nonliability to trespassers or li¬ 
censees has been applied to relieve defendant of lia¬ 
bility where the trespass or license was with respect 
to the property of a third person and not to that of 
defendant.®^ According to the apparent weight of 
authority, however, that doctrine has no application 


to such class of cases, because conoeding that plain¬ 
tiff was a trespasser as to the owner, he was not a 
trespasser as to defendant, and defendant may be 
held liable for negligence in failing to exercise 
proper care and precaution to prevent injury,^5 not 
only to persons who had a right to be at the place 
where the injury occurred, as to whom liability for 
negligence is unquestioned,9® but also to persons 
who defendant should reasonably have anticipated 
might be present and exposed to danger at that 
place,® 7 as in the case of places to which children 
or other persons are accustomed to resort,®® al¬ 
though without technical right to be at such places. 

The question whether a person is a mere licensee 
or a trespasser or not depends largely on the cir¬ 
cumstances of the particular case.®® 


428, 28 L.R.A.,N.S., 98, 21 Ann.Cas. 
746. 

20 C.J. p 350 note 61. 

Defective pole 

Municipality unwittingly maintain.- 
ing defective electric pole, was not 
liable to electrician employed by tres¬ 
passer or licensee to remove wires 
and injured when pole fell.—^Hlcks 
V. Village of Cortland, 174 N.E. 241, 
123 Ohio St. 114. 

Worn insulation does not consti¬ 
tute a hidden danger to a licensee, 
nor does it constitute a willful tort. 
—Minlck V. Windsor Brick Co., 164 
N.E. 769, 30 Ohio App. 232. 

90. N.T.—^Keith v. Payne, 160 N.T. 
S. 37, 164 App.Div, 642. 

20 C.J. p 350 note 52. 

91. Ind.—Terre Haute, I. & E. Trac¬ 

tion Co. V. Sanders, 136 N.E. 54, j 
80 Ind.App. 16. i 

92. Cal.—Davoust v. Alameda, 84 P. 
760, 149 Cal. 69, 5 L..R.A., N.S., 
536, 9 Ann.Cas. 847. 

20 C.jr. p 352 note 59. 

93. N.H.—Thompson v. Tilton Elec¬ 
tric Light & Power Co., 88 A. 216, 
77 N.H. 92. 

20 C.J. p 352 note 60. 

94. Mich.—^Parshall v. Lapeer Gas- 
Electric Co., 199 N.W. 599, 228 Mich. 
80. 

20 C.J. p 360 note 53. 

95. Cal.—^Langazo v. San Joaquin 

Light & Power Corporation, 90 P. 
2a 825, 830, 32 Cal.App.2d 678, 
quoting Corpus Juris—Roberts y. 
Pacific Gas & Electric Co., 283 P. 
353, 102 Cal.App. 422. ' . i 

Pla.—^Florida Power & Light Cd. y. 
Bridgeman, 182 So. 911, 917,' 133 
Fla. 195, quoting Corpus Juris. 

Ill.—Stedwell v. City of Chibago, 130 
N.E. 729, 297 Ill. 486, 17 A.L.R.. 
829, affirming 214 Ill.App. 642. ’■ 

Iowa.—^Lipovac V. Iowa Ry. & Ligit' 
Co.. 210 N.W. 573, 202 Iowa 517., 
Mo.—Shannon v. Kansas City Light 
& Power Co., 287 S.W. 1031, 316 


Mo. 1136—Godfrey v. Kansas City 
Light & Power Co., 253 S.W. 233, 
299 Mo. 472—Grady v. Louisiana 
Light, Power & Traction Co., App., 
253 S.W. 202—Beckwith v. City of 
Malden, 253 S.W. 17, 212 Mo.App. 
488—Godfrey v. Kansas City Light 
& Power Co., 247 S.W. 451, 213 Mo. 
App. 139, certiorari quashed State 
ex rel. Kansas City Light & Pow¬ 
er Co. V. Trimble, Sup., 262 S.W. 
357, 

Ohio.—^Wolf V. Ford, 7 Ohio App. 461, 
Or.—Sander v. California Oregon 
Power Co., 291 P. 365, 133 Or. 571. 
Tex.—Texas-Loulsiana Power Co. v. 
Webster, 91 S,W.2d 302, 127 Tex. 
126, affirming, Civ.App., 59 S.W.2d 
902—Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126, affirming, Civ.App., 61 S.W.2d 
179. 

Vt.—Salwiecz v. Rutland Ry., Light 
& Power Co., 142 A. 77, 101 Vt. 
178. 

20 C.J. p 350 note 54.. 

Season fox rule 

“Traced to its source, the rule ex¬ 
empting a landowner from liability 
to a trespasser Injured through the 
condition of the premises is found, 
to have originated in an overzealous 
desire to safeguard the right of own¬ 
ership as it was regarded under a 
system of landed estates, long since 
abandoned, under which the law 
ascribed a peculiar sanctity to rights 
therein. ■ Under the feudal system 
as it existed in western Europe 
during the Middle Ages, the act o:^ 
breaking a man’s close was an in¬ 
vasion of exaggerated importance 
and gravity.- It was promptly re-, 
sented. It was under this system 
that the action of trespass quare 
clausum developed—^beginning as. a 
penal process, and so criminal in 
essence, and finally becoming a 
means of redressing a private wrong. 
Happily, in these more neighborly 
times, trespasses merely technical, 
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in character are usually overlooked 
■or excused, unless accompanied with 
some claim of right. The object of 
the law being to safeguard and pro¬ 
tect the various rights in land, it is 
obviously going quite far enough to 
limit the immunity to the one whose 
rights have been invaded. Nor does 
logic or justice require more.”— 
Humphrey v. Twin State Gas & 
Electric Co., 139 A. 440, 442, 100 Vt 
414, 50 A.L.R. 1011. 

99. Mass.—Royal indemnity Co. v. 
Pittsfield Electric Co., 199 N.E. 
69, 293 Mass. 4. 

20 C.J. p 351 note 55. 

A person in a oity street where 
electric wires are placed is not a 
trespasser as to the electric com¬ 
pany.—Thompson v. Tilton Electric 
Light & Power Co., 88 A. 216, 77 N.H. 
92—20 C.J. p 353 note 62. 

97. Fla»—^Florida Power & Light 
Co. V. Bridgeman, 182 So. 911, 917, 
133 Fla. 195, quoting Corpus Juris. 
Mo.—Schneiter v. City of ChiUicothe, 
107 S.W.2d 112, 232 Mo.App. 338. 
N.Y.—^Ferrari v. New York Cent. R. ^ 
Co., 230 N.Y.S. 60, 224 App.Div. 182, 
affirmed 166 N.E. 311, 250 N.Y. 527. 
20 C.J. p 351 note 66. 

9S. Mo.—Schneiter v. City of Chilli- 
cothe, 107 S.W.2d 112, 232 Mo.App. 
338. 

20 C.J. p 351 note 57. 

99. N.Y.—Heskell v. Auburn Light, 
Heat & Power Co., 102 N.E. 540, 
209 N.Y. 86, L.R.A.1915B 1127. 
Persons held trespassers or mere 
licensees 

(1) Boy climbing transmission 
tower. 

Ky.—^Dennis’ Adm’r v. Kentucky & 
West Virginia Power Co., 79 S. 
W.2d 377, 258 Ky. 106. 

Tex.—Mayes v. West Texas Utilities 
Co., Civ.App., 148 S.W.2d 950, error 
dismissed, judgment correct.' 

(2) Person using the telephone.of 
another in a pj^vat^ home, such use 
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Children, The rule of nonliability to trespassers 
or licensees, except for willful or wanton injury, 
applies to children the same as to adults^ unless the 
facts bring the case within the exception as to plac¬ 
es and things attractive to children.^ Where the 

not being within the contract of sub¬ 
scription for phone service.—Inman 
V. Home Telephone & Telegraph Co., 

177 P. 670, 105 Wash. 234, 2 A.L.R. 

1543. 

(3) Other cases. 

Cal.—Hall V. Southern California Edi¬ 
son Co., 30 P.2d 1013, 137 Cal. 

App. 449—^Roberts v. Pacific Gas & 

Electric Co., 283 P. 353, 102 Cal. 

App. 422—^Borgnis v. California 
Oregon Power Co., 258 P. 394, 84 
Cal.App. 465. 

Or.—^Kesterson v. California-Oregon 
Power Co., 228 P. 1092, 114 Or. 22, 
reversing 221 P. 826. 

Tex.—McGinty v. Texas Power & 

Light Co., Civ,App., 71 S.W.2d 354. 
error refused. 

20 C.J. p 352 note 61 [b]. 

Persons held not trespassers 

(1) An employee of a telephone 
company who, "while engaged in the 
performance of his duties, was in¬ 
jured by an electric current set in 
motion by wires of the telephone 
company coming in contact with 
wires of another corporation.—Tram • 
mell V. Columbus B. Co., 70 S.E. 892, 

9 Ga.App. 98. 

(2) A share cropper on his land¬ 
lord's property over which an elec¬ 
tric company enjoyed an easement.— 

Georgia Power Co. v. Leonard, 1 S.B. 

2d 579, 187 Ga. 608, modifying Leon¬ 
ard V. Georgia Power Co., 197 S,B. 

869, 58 Ga.App. 130, followed in 
Georgia Power Co. v. Leonard, 1 S.B. 

2d 584, 187 Ga. 616, mandate con¬ 
formed to Leonard v. Georgia Power 
Oo., 2 S.E.2d 144, 59 Ga.App. 620. 

(3) Boy accidentally slipping and 
putting arm through fence around 
transformer.—^Puchlopek v. Ports¬ 
mouth Power Co., 136 A. 259, 82 N.H, 

440. 

(4) Boy climbing tree on his fa¬ 
ther's private premises.—^Texas Gen¬ 
eral Utilities Co. v. Nixon, Tex.Civ. 

App., 81 S.W.2d 250, error refused. 

(5) Carpenter on roof of electric 
light plant by request.—^Jordan v. 

Malden Electric Co., 138 N.B. 536, 

244 Mass. 342. 

(6) Child throwing rock with 
string attached over high, tension 
wire.—^Martens v. Public Service Co. 
of Northern lUinois, 219 IlLApp. 

160. 

(7) A person on the owner's roof 
at his request attempting to ex¬ 
tinguish fire.—^Texas Public Service 
Co. V. Armstrong, Tex.Civ.App., 37 
S.W.2d 294, error refused. 

(8) Stranger attempting to pass 


apparatus or the place of operation is one attrac¬ 
tive to children, so that they may reasonably be ex¬ 
pected to be present and exposed to danger at such 
place, whether as trespassers or licensees, due care 
must be exercised to prevent injury to them,3 but 

lie Service Co., 273 P. 397, 127 Kan. 
375. 

La.—McDonald v. Southwestern Gas 
& Electric Co., App., 146 So. 341, 
setting aside 136 So. 169, which 
was reversed McDonald v. Shreve¬ 
port Rys. Co., 142 So. 252, 174 La. 
1023. 

Mass.—^Urban v. Central Massachu¬ 
setts Electric Co., 17 N.E.2d 718, 
301 Mass. 519. 

Mo.—^Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151. 

N.H.—Puchlopek v. Portsmouth 
Power Co., 136 A, 259, 82 N.H. 440 
—^Devost V. Twin State Gas & 
Electric Co., 109 A. 839, 79 N.H. 
411. 

N.Y.—Donnelly v. Long Island R. 
Co., 299 N.Y.S. 464, 252 App.Div. 
857—^Brown v. American Mfg. Co„ 
205 N.Y.S. 331, 209 App.Div. 621. 
Ohio.—^Minick v. Windsor Brick Co., 
164 N.B. 769, 30 Ohio App. 232. 
Wis.—Sorenson v.' Chicago, M. & St. 
P. Ry. Co., 212 N.W. 273. 522, 192 
Wis. 231*—Bonniwell v. Milwaukee 
Light, Heat & Traction Co., 182 
N.W. 468, 174 Wis. 1. 

20 C.J. p 353 note 63. 

3. Tex,—^McCoy v. Texas Power & 
Light Co., Com.App., 239 S.W. 1105, 
reversing. Civ.App., 229 S.W. 623. 

20 CJ. p 353 note 64. 

Bird’s nest 

Notwithstanding how attractive a 
pole or tower of an electric com¬ 
pany may be to children, the com¬ 
pany is not liable for injuries to the 
child where the particular object 
which lured the child to his injury 
was a bird's nest.—Salt River Valley 
Water Users' Ass’n v. Green, 8 P. 
2d 255, 39 Ariz. 508—Salt River Val¬ 
ley Water Users’ Ass’n v. Compton, 

8 P.2d 249, 39 Ariz. 491, motion de¬ 
nied 11 P.2d 839, 40 Ariz. 282. 

Cases not within, exception 

(1) Generally. 

Pa.—^Wright v. Pennsylvania R. Co., 
171 A. 593. 314 Pa. 222. 

S.D.—^Reddy v. City of Watertown, 
220 N.W. 851, 53 S.D. 349. 

Tex.—Corder v. Houston Lighting 
& Power Co., Civ.App., 38 S.W.2d 
606, error refused. 

20 O.J. p 353 note 64 [a]. 

(2) Sixteen-year-old boy. 

Ky.—^Dennis’ Adm’r v. Kentucky & 

West Virginia Power Co., 79 S.W. 
2d 377, 258 Ky. 106. 

Tex.—Corder v. Houston Lighting & 
Power Co., Civ.App., 38 S.’W.2d 606, 
error refused. 

a.' N.C.—Arringrton v. Town of Pine- 
tops, 149 S.E. 549, 197 N.C. 483. 


under electric power line in field, 
since right of way acquired did not 
give company right to prevent use 
of ground not inconsistent with rea¬ 
sonable enjoyment of easement.— 
Texas-Louisiana Power Co. v. Web¬ 
ster, Civ.App., 59 S.W.2d 902, af¬ 
firmed 91 S.W.2d 302, 127 Tex. 126. 

(9) One rightfully on street when 
electrocuted as result of placing his 
hand on city’s electric light pole.— 
City of Madisonville v. Nisbet’s 
Adm’r, 109 S.W.2d 593, 270 Ky. 248. 

(10) Other persons. 

Cal.—^Anstead v. Pacific Gas & Elec¬ 
tric Co., 265 P. 487. 203 Cal. 634— 
Anderson v. Southern California 
Edison Co.. 246 P. 559, 77 Cal. 
App. 328—Fike v. San Joaquin 
Light & Power Corporation, 239 P. 
344, 73 Cal.App. 712. 

Ill.—Doming v. City of Chicago, 151 
N.B. 886, 321 Ill. 341. 

Ky.—Kentucky Utilities Co. v. Wood- 
rum’s Adm’r, 5 S.W.2d 283, 224 
Ky. 33, 57 A.L.R. 1054. 

La.—Bel v. Louisiana Power & Light 
Co., 123 So. 396, 11 La.App. 557. 
N.Y.—^Morrison v. New York Tele¬ 
phone Co., 14 N.B.2d 785, 277 N.Y. 
444, modifying 298 N.Y.S. 176, 251 
App.Div. 716, reajrgument denied 
16 N.E.2d 405, 278 N.Y. 694—Hynes 
v. New York Cent. R. Co., 131 N.B. 
898, 231 N.Y. 229, 17 A.L.R. 803, re¬ 
versing 179 N.Y.S. 927, 190 App, 
Div. 915. 

Tenn,—City of Lawrenceburg v. 
Dyer, 11 Tenn.App. 493. 

Tex.—Texas Utilities Co. v. West, 
Clv.App., 95 S.W.2d 717, error dis¬ 
missed—Texas Utilities Co. v. 
West, Civ.App., 59 S.W.2d 459, 
error refused. 

20 C.J. p 352 note 61 [c3. 

XBsae sot Involved 

Whether guest in automobile which 
struck unguarded electric light pole 
on public street was invitee or li¬ 
censee was not involved.—State ex 
rel. City of Springfield v. Cox, 36 S. 
W.2d 102, 327 Mo. 152, quashing cer¬ 
tiorari Cunningham v. City of Spring- 
field, 31 S.W.2d 123, 226 Mo.App. 23. 

1. U.S.—New York, N. H. & H. R. 
Co. V. Pruchter, N.Y., 43 S.Ct. 38, 
260 U.S. 141, 67 L.Ed. 173, revers¬ 
ing. C.C.A., 271 F. 419. 

Ga.—^Mobley v. City of Monroe, 140 
S.E. 516, 37 Ga.App. 364. 

Ill.—Gherra v. Central Illinois Pub¬ 
lic Service Co., 212 IlLApp. 48. 

Ind.—Kent v. Interstate Public Serv¬ 
ice Co., 188 N.B. 465, 97 IndLApp. 
IS. 

Kan.—Anderson v. Kansas City Pub-1 
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in some jurisdictions this exception does not prevail 
or is given a limited operation.^ 

Persons invited. Where the person injured was 
present at the place in question by the express or 
implied invitation of the owner or occupant, he is 
neither a trespasser nor a bare licensee, and as to 
him an electric company is under the duty of exer¬ 
cising due care to prevent injury,^ but the owner 
or occupant is not liable for injuries which could 
not be reasonably anticipated and guarded against. 6 


§ 44. -Insulation 

The exercise of due care requires an electric com¬ 
pany carefully and properly to insulate all wires and ap¬ 
pliances in places where there is reasonable probability of 
human contact therewith, and it must exercise reason¬ 
able care to keep such wires and appliances safely in¬ 
sulated. 

The exercise of a sufficient degree of care re¬ 
quires a careful and proper insulation of all wires 
and appliances in places where there is a likelihood 
or reasonable probability of human contact there- 
with,7 and tlje exercise’ of due care to make and 


Pa.—Costanza v. Pittsburgh. Coal Co*. 

119 A. 819, 276 Pa. 90. 

20 C.J. P 353 note 65. 

Birds’ nests 

Electric company is under no duty 
to remove birds' nests from poles of 
transmission line to protect children 
from lure dangerously situated.—Salt 
Eiver Valley Water Users' Ass’n v. 
Compton. 8 P.2d 249, 39 Ariz. 491, 
motion denied 11 P.2d 839, 40 Ariz. 
282. 

Xastractlon not to touch 
That caretaker of electric trans¬ 
former station told grandson not to 
touch appliances therein was insuffi¬ 
cient to relieve employer of liability 
if appliance was attractive nuisance. 
—^Henry v. Mississippi Power & 
Light Co., 146 So. 857, ICtS Miss. 827. 

Invitee 

Under such circumstances the 
child is an invitee.—McCoy v. Texas 
Power & Light Co., Tez.Com.App., 
239 S.W. 1105, reversing, Civ.App., 
229 S.W. 623. 

loose ground wire 
Pole on which high tension elec¬ 
tric wires were strung, and a loose¬ 
ly stapled ground wire which twelve- 
year-old boy used as a ladder in 
climbing pole where he came in 
contact with high voltage wire did 
not involve any inherent risk of in¬ 
jury or probability of harm, and 
power company violated no duty in 
maintaining them.—^Keep v. Otter 
Tail Power Co., 277 N.W. 213, 201 
Minn. 475. 

di Wash.—Graves v. Washington 
Water Power Co., 87 P. 956, 44 
Wash. 675, 11 L.R.A..N.S., 452. 
limitatloiL of doctrine 
Some courts have refused to ex¬ 
tend the attractive nuisance doc¬ 
trine beyond the turntable cases, 
and have refused to hold an electric 
■company liable for injuries to a boy 
climbing the company’s pole and 
coming in contact with a live wire. 
—Howard v. St. Joseph Transmission 
Oo., 289 S.W. 697, 316 Mo. 817, 49 
A.L.R. 1034 —State ex rel. Kansas 
City Light & Power Co. v. Trimble, 
285 S.W. 455, 316 Mo. 32, 49 A.L.R. 
1047. 


5. Ala.—^Alabama Power Co. v. Mc¬ 
Intosh, 122 So. 677, 219 Ala. 546. 
Ark.—Hines v. Consumers' Ice & 
Light Co., 272 S.W. 59. 168 Ark. 
914. quoting Corpus Juris. 

Cal.—^Hayden v. Paramount Produc¬ 
tions, 91 P.2d 231, 33 Cal.App.2d 
287. 

Iowa.—Loveless v. Town of Wilton, 
188 N.W. 874, 193 Iowa 1323. 

Ky.—Union Light, Heat & Power 
Co. V. Lunsford, 225 S.W. 741, 189 
Ky. 785. 

La.—Younse v. Southern Advance 
Bag & Paper Co., App., 159 So. 611, 
followed in Younse v. Hackett, 
App.. 159 So. 617. 

Mo.—Solomon v. Moberly Light & 
Power Co., 262 S.W. 367, 303 Mo. 
622. 

N.J.—-Kappertz v. R. B. McBwan & 
Son, 150 A. 412, 106 N.J.Law 484. 
Tex.—Texas Public Service Co. v. 
Armstrong, Clv-App., 37 S.W.2d 
294, 296, error refused, citing Cor¬ 
pus Juris—-San Angelo Water, 
Light & Power Co. v. Anderson, Civ. 
App., 244 S.W. 571. 

Ya.—^Virginia Iron, Coal & Coke Co. 
v. Perkey’s Adm'r, 130 S.E. 403, 
143 Va. 168. 

20 C.J. p 353 ]K>te 70. 

Active preventive measures 
In action for injuries from trans¬ 
former, that defendant did not take 
active measures to prevent use of 
premises as toilet did not make 
plaintiff, who used premises for that 
purpose, invitee or licensee.—^Roe v. 
Narragansett Electric Co., 166 A 695, 
53 R.I. 342. 

Not an invitee 

An employee of a company having 
a highway improvement contract is 
not an invitee of an electric com¬ 
pany maintaining lines along the 
highway.—American General Ins. Co. 
V. Southwestern Gas & Electric Co.. 
C.C.A.Tex., 115 P.2d 706. 

Spikes on poles 

In action for the death of twelve- 
year-old boy who climbed power 
wire pole on playground and was 
electrocuted, where electric company 
offered no invitation or Inducement 
to any one using the playground to 
use the pole, arrangement of spikes 
on pole for convenience of electric 
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company's employees in climbing 
the pole could not be construed as an 
invitation to strangers to go on its 
property.—^Urban v. Central Massa¬ 
chusetts Electric Co., 17 N.E.2d 718, 
301 Mass. 519. 

Unanthozized act 

Fact that person killed by elec¬ 
tricity was given permission to go on 
runway over water tank to look for 
cattle, and went in swimming in 
tank, was no defense to owner of 
uninsulated electric wire near the 
runway which caused death, where 
the evidence showed that he would 
have been killed: even if he had not 
been in swimming.—OH Belt Power 
Co. v. Touchstone, Tex.Civ.App., 266 

5. W. 432. 

6. Attempt to tnzu on light in 
proper manner 

Ala.—McClusky v. Duncan, 113 So. 
250, 216 Aleu 388. 

7. U.S.—^Reynolds v. Iowa Southern 
Utilities Co., C.C.A.rowa, 21 P.2d 
968, 960, quoting with approval the 
entire Corpus Juris. 

Ala.—Alabama Power Co. v. Cooper, 
156 So. 854, 229 Ala. 318. 

Ark.—^Arkansas General Utilities Co. 
V. Wilson, 122 S.W.2d 966, 197 
Ark. 351—^Arkansas Power & Light 
Co. V. Cates, 24 S.W.2d 846, 180 
Ark. 1003. / 

Idaho.—Chase v. Washington Water 
Power Co., Ill P.2d 872. 

Ind.—^Pt. Wayne & Northern Indiana 
Traction Co. v. Stark, 127 N.E. 460, 
74 Ind.App. 669. 

Iowa.—Graves v. Interstate Power 
Co., 178 N.W. 376, 189 Iowa 227. 

Ky,—^Fredericks' Adm'r v. Kentucky 
Utilities Co., 122 S.W.2d 1000, 276 
Ky. 13. 

La.— W ebb v. Louisiana Power & 
Light Co., App., 199 So. 451, 453. 
quoting Corpus Jtiris—^Layne v. 
Louisiana Power & Light Co., App., 
161 So. 29, 33, quoting Corpus Ju¬ 
ris, and affirmed 164 So. 345, 
amended 164 So. 672—^Frelbert v. 
Sewerage and Water Board of New 
Orleans, App., 169 So. 767, 769, 
quoting Corpus Juris—^Bourgoyne 
v. Louisiana Public Utilities Co., 
App., 150 So. 68, rehearing re¬ 
fused 152 So. 160. 
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keep insulation perfect at places wherever injury to 
anyone ought reasonably to be anticipated.^ The 
failure to insulate is not excused by the fact that it 


may be expensive,® or that wires carrying similar 
currents are not insulated elsewhere.^® The fact, 
however, that the methods of insulation suggested 


Minn.—Bunten v. Eastern Minnesota 
Power Co., 228 N.W. 332, 178 Minn. 
604. 

Mo.—Schneiter v. City of Chilli- 
cothe, App., 107 S.W.2d 112, 232 
Mo.App. 338—^Lofty v. Lynch-Mc- 
Donald Const. Co., 256 S.W. 83. 215 
Mo.App. 163. 

N.J.—McGinnis v. Delaware, L. & 
W. R. Co., 119 A. 163. 98 N.J.Law 
160—Walz V. Public Service Elec¬ 
tric & Gas Co., 147 A. 654, 7 N.J. 
Misc. 993. 

N.T.—Ferrari v. New York Cent. R. 
Co., 230 N.Y.S. 60, 224 App.Div. 
182, affirmed 166 N.E. 311, 250 N.T. 
527. 

N.C.—Ellis V. Carolina Power & Light 
Co., 137 S.E. 163, 193 N.C. 357. • 
Ohio.—^Wolf V. Ford, 7 Ohio App. 
461. 

Pa.—^Erie County Electric Co. v. Mu¬ 
tual Telephone Co., 108 A. 524, 265 
Pa. 181. 

S.C.—Sanders v. Charleston Consol. 
Ry. & Lighting Co., 156 S.E. 874, 
159 S.C. 266. 

Tenn.—^Walpole v. Tennessee Light & 
Power Co., 89 S.W.2d 174, 177, 19 
Tenn.App. 352, quoting Corpus Jo- 
rlsi. 

Tex.—Texas Utilities Co. v. West, 
Civ.App., 59 S.W.2d 459, 462, error 
refused, citing Corpus Juris—Oil 
Belt Power Co. v. Touchstone, Civ. 
App., 266 S.W. 432. 

Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

20 C.J. p 355 note 87, 

Degree of care 

Company furnishing electricity has 
duty of highest degree of care in 
insulating and inspecting its wires. 
—Kessler v. West Missouri Power 
Co., 283 S.W. 705, 221 Mo.App. 644. 
Duty altexuative 

The obligation of an electric com¬ 
pany is alternative in nature. Either 
the wire must be insulated, or it 
must be so located as to be, com¬ 
paratively speaking, harmless. 

Ark.—^Arkansas Power & Light Co. 
V. Hoover, 34 S.W.2d 464, 182 Ark. 
1065. 

Cal.—^McCormick v. Great Western 
Power Co. of California, 8 P.2d 
145, 214 Cal. 658, 81 A.L.R. 678— 
Stanley v. Lander, 39 P.2d 225, 3 
Cal.App.2d 284. 

Children climbing trees 
An electric company may be neg¬ 
ligent in failing to Insulate wires 
strung through trees where the cir¬ 
cumstances are such as to charge no¬ 
tice of the probability of boys climb¬ 
ing the trees. 

La.—^Bourgoyne v. Louisiana Public 
Utilities Co., App., 152 So. 150, re¬ 
fusing rehearing 150 So. 68. 


Me.—Chickering v. Lincoln County 
Power Co., 108 A. 460, 118 Me. 414. 
Mo.—Godfrey v. Kansas City Light 
& Power Co., 253 S.W. 233, 299 
■ Mo. 472. 

Tex.—Texas General Utilities Co. v. 
Nixon, Civ. App., 81 S.W. 2d 250, 
error refused. 

TTnder some statutes, it is the 
duty of an electric company to see 
that in the transmission of elec¬ 
tricity full and complete insulation 
is provided at all times and places 
where the public is liable to come in 
contact with the wires.—Kent v. 
Interstate Public Service Co., 168 N. 
B. 465, 97 Ind.App. 13—^Linn Grove 
Light & Power Co. v. Fennig, 154 N. 
E. 877, 86 Ind.App. 170. 

a. Ala.—Byars v. Alabama Power 
Co., 172 So. 621. 233 Ala. 533. 

Ind.—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351. 

La.—^Webb v. Louisiana Power & 
Light Co., App., 199 So. 451, 453, 
quoting Corpus Juris—^Freibert v. 
Sewerage and Water Board of New 
Orleans. App., 159 So. 767—^Bour- 
goyne v. Louisiana Public Utilities 
Co., App., 150 So. 68, rehearing re¬ 
fused 152 So. 160—^Babin v. Sew¬ 
erage and Water Board of New Or¬ 
leans, 2 La.App. 517—Haight v. 
New Orleans Public Service Co., 2 
La.App. 405. 

Mo.—Grady v. Louisiana Light, Pow¬ 
er & Traction Co., App., 253 S.W. 
202—^Beckwith v. City of Malden, 
253 S.W, 17, 212 Mo.App. 488. 

N.J.—^McGinnis v. Delaware, L. & 
W. R, Co., 119 A 163, 98 N.J.Law 
160. 

N.T.—Olm V. New York & Queens 
Electric Light & Power Co., 176 
N.Y.S. 370, 188 App.Div. 19. 

Ohio.—^Holden v. Cincinnati Gas & 
Electric Co., 14 N.E.2d 943, 57 Ohio 
App. 448. 

Tex.—Texas Power & Light Co. v. 
Culwell, Clv.App., 19 S.W.2d 816, 
reversed on other grounds, Com. 
App., 34 S.W.2d 820, modified on 
other grounds, 37 S.W.2d 123. 

20 C.J. p 355 note 88. 

Defendant held not negligent 
N.Y.—Van Leet v. Kilmer, 169 N.E. 
644, 252 N.T. 454, reversing 232 
N.Y.S. 330, 225 App.Div. 184. 
Negligence per se 
Maintenance of uhinsulated high- 
voltage wires in close proximity to 
place where lawful presence of per¬ 
sons is reasonably anticipated, and 
where they may likely come in con¬ 
tact with wires, is negligence per se. 
—Thompson v. City of Lamar, 17 S. 
W.2d 960, 322 Mo. 514. 
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Bailroad right of way 
Where railroad right of way on 
which electric light company main¬ 
tained poles and wires was to its 
knowledge frequently used by the 
public, it was its duty to use ut¬ 
most care thoroughly to insulate 
wires and keep them Insulated.— 
Grady v. Louisiana Light, Power & 
Traction Co., Mo.App., 253 S.W. 202. 
Wire over street 

Where the insulation of an elec¬ 
tric company's high-tension wire, 
which was about twenty-five feet 
from the surface of the street, be¬ 
came defective, so that when the 
guy wire of a derrick of a machine 
for drilling holes for a sewer was 
brought In contact with the high- 
tension wire, a fatal current was 
carried to one on the derrick, it was 
held that, as the electric company 
must have known the nature of the 
ground and was chargeable with 
knowledge that the sewer was to be 
constructed, etc., it was guilty of 
negligence.—Hickman v. Union Elec¬ 
tric Light & Power Co., Mo., 226 S. 
W. 570. 

Worn or insufficient insolation 

(1) It is said that worn or insuf¬ 
ficient insulation is worse than none, 
since it gives a false appearance of 
security.—Gelsmann v. Missouri Ed¬ 
ison Electric Co., 73 So. 654, 173 Mo. 
654—20 C.J. p 356 note 89. 

(2) This, however, has been de¬ 
nied.—^Mangan v. Hudson River Tel. 
Co., 100 N.Y.S. 539, 50 Misc. 388. 

20 C.J. p 356 note 90. 

9. Ark.—^Arkansas Power & Light 
Co. V. Cates, 24 S.W.2d 846, 180 
Ark. 1003. 

20 C.J. p 356 note 91. 

Rapid deterioration 

The fact that insulation of wires 
soon deteriorates under the action 
of sun and rain, and that, therefore, 
it is not commercially possible to 
keep wires safely insulated, is not 
a good defense.—City of Shreveport 
V. Southwestern Gas & Electric Co., 
82 So. 785, 145 La. 680—^Moren v. 
New Orleans R., etc., Co., 52 So. 106, 
125 La. 944, 136 Am.S.R. 344. 

10. Mass.—Philbin v. Marlborough 
Electric’ Co., 105 N.E. 893, 218 
Mass. 394. 

Negligent onstom will not excuse 
defendant from exercising a high 
degree of care to see that wires 
passing through a play place for 
children, where it is likely that they 
may come into contact with the dan¬ 
gerous wires, are properly insulated 
and so kept.—^Reynolds v. Iowa 
Southern Utilities Co., C.C.A.Iowa, 

21 F.2d 958, 960, quoting Corpns Ja- 
xis. 



29 C.J.S. 

involve a large expense is a matter to be consid¬ 
ered in determining whether defendant exercised 
due care, under all the circumstances of the case, 
in not insulating its wires.^i The duty to insulate 
does not extend to the entire system^^ qj. parts 
of the line where no one could reasonably be ex¬ 
pected to come in contact with it.^^ 

§ 45. -Broken, Fallen, or Sagging Wires 

An electric company must exercise the utmost care to 


§ 45 

prevent the injury of others from broken, fallent or sag¬ 
ging wires. 

An electric company is under a duty to exercise 
the utmost care and prudence consistent with the 
practical operation of its plant in cases of broken 
wires.14 Diligence must be exercised to repair any 
breaks in the wires.^^ Tq permit broken, fallen, or 
crossed wires charged with electricity unnecessarily 
to remain in or near a highway is negligence^® for 
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11. Mass.—^McCrea v. Beverly Gas, 
etc., Co., 104 N.R 365. 126 Mass. 
495. 

12. Ark.—^Morgran v. Cockrell, 294 
S.W. 44, 48, 173 Ark. 910, quoting 
Corpus Juris. 

Ill.—^Rowe V. Taylorville Electric 
Co., 72 N.B. 711, 213 Ill. 318. 

13. Ala.—^Alabama Power Co. v. 
Cooper, 156 So. 854, 229 Ala. 318. 

Ark.—Morgan v. Cockrell, 294 S.W. 
44, 48, 173 Ark. 910, quoting Cor¬ 
pus Juris. 

Fla.—Reardon v. Florida West Coast 
Power Corporation, 120 So. 842, 97 
Fla. 314. 

Ky.—Morton's Adm'r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 Ky. 174—Watral’s 
Adm’r v. Appalachian Power Co., 
115 S.W.2d 372. 273 Ky. 25—Mor¬ 
an’s Adm’x V. Kentucky Power Co., 
14 S.W.2d 1087, 1089, 228 Ky. 329, 
citing Corpus Juris. 

La.—^Higginbotham v. Louisiana 
Power & Light Co., App., 198 So. 
402—Freibert v. Sewerage and 
Water Board of New Orleans, 
App., 159 So. 767, 769, quoting 
Corpus Juris. 

Me.—Chickering v. Lincoln County 
Power Co., 108 A. 460, 118 Me. 
414. 

Mo.—Sanders v. City of Carthage, 
App., 9 S.W.2d 813, reversed on 
other grounds 51 S.W.2d 529, 330 
Mo. 844. 

Tenn.—^Walpole v. Tennessee Light 
& Power Co., 89 S.W.2d 174, 177, 
19 Tenn.App. 352, quoting Corpus 
Juris. 

Wis.—^Reiland v. Wisconsin Valley 
Electric Co., 233 N.W. 91, 202 Wis. 
499. 

20 C.J. p 356 note 96. 

Child cUmbing 

City inserting insulator on guy 
wire over nine feet above ground 
was not liable for injury to child 
climbing past insulator.—^Williams 
v. City of Sumter, 147 S.E. 321, 149 
S.C. 375. 

Kot absolute guarantor 
A company transmitting electric¬ 
ity cannot be held to be an absolute 
guarantor of constant perfect in¬ 
sulation of its wires, particularly at 
places where it has no reason to an¬ 
ticipate that persons will ordinarily 


’ be.—^Matlack v. Pennsylvania Power 
& Light Co., 167 A. 37, 312 Pa. 206. 

Wlares over own property 
XT.S.—Monongahela West Penn Pub¬ 
lic Service Co. v. McNutt, C.C.A. 
Ohio, 13 F.2d 846. 

Wires properly suspended on poles 
or towers above the ground need 
not be insulated as there is no prob¬ 
ability that anyone will come in con¬ 
tact with them. 

Ark.—Arkansas General Utilities 
Co. V. Wilson, 122 S.W.2d 966, 197 
Ark. 351. 

Ga.—Callaway v. Central Georgria 
Power Co., 160 S.E. 703, 43 Ga. 
App. 820. 

Ind.—Capitol Airways v. Indianapo¬ 
lis Power & Light Co., 18 N.E.5d 
776, 215 Ind. 462. 

Iowa.—Dilley v. Iowa Public Serv¬ 
ice Co., 227 N.W. 173, 210 Iowa 
1332. 

Ky.—^Fredericks* Adm’r v. Kentucky 
Utilities Co., 122 S.W.2d 1000, 276 
Ky. 13. 

La.—Bujol V. Gulf States Utilities 
Co., App., 147 So. 545, 547, quot¬ 
ing Corpus Juris. 

Mass.—^Urban v. Central Massachu¬ 
setts Electric Co., 17 N.E.2d 718, 
301 Mass. 519. 

Minn.—Bunten v. Eastern Minnesota 
Power Co., 228 N.W. 332, 178 Minn. 
604. 

Or.—Turnidge v. Thompson, 175 P. 
281, 89 Or. 637. 

S.D.—Reddy v. City of Watertown, 
220 N.W. 851, 53 S.D. 349. 

14. La.—^Ledet v. Lockport Light & 
Power Co., 132 So. 272, 15 La.App. 
426. 

Ohio.—Union Gas & Electric Co. v. 
Waldsmith, 166 N.E. 588, 31 Ohio 
App. 118. 

Mere compliaaice with frauohise 
ordinance is not conclusive that the 
electric company exercised proper 
care in regard to broken wires.— 
Union Gas & Electric Co. v. Wald¬ 
smith, supra. 

Freoautious to discover 
An electric company owes a duty 
of adopting reasonable precautions 
of discovering a break in its wires 
after the occurrence of violent elec¬ 
trical storms,—Schrull v. Philadel¬ 
phia Suburban Gas & Electric Co., 
124 A. 141, 279 Pa, 473. 
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f 15. Ga.—Western Union Tel. Co. v. 
Griffith. 36 S.E. 859. Ill Ga. 551, 
4 Ann.Cas. 707. 

Ky.—Kentucky & West Virginia 
Power Co. v. Riley’s Adm’r, 25 S. 
W.2d 366, 233 Ky. 224. 

Wis.—Hayden v. Carey, 196 N.W. 

218, 182 Wis. 530. 

20 C.J. p 356 note 98. 

Railroad oompany which has 
knowledge of the danger of break¬ 
ing a wire over its track is under 
the same duty to use extraordinary 
care to prevent injury therefrom as 
the owner of the wire.—Owensboro 
City R. Co. V. Haden. 159 S.W. 792, 
155 Ky. 283. 

Bxtraordinary activity 
An electric company must exer¬ 
cise extraordinary activity to detect 
and remedy a dangerous condition 
where its wires have fallen as a re¬ 
sult of excessively high and unusual 
winds prevailing some hours before 
the accident.—Southern Utilities Co. 
V. Murdock, *128 So. 430, 99 Fla. 1086. 

16. U.S.—Brunell v. Mountain 
States Power Co., C.C.A.Or., 81 P. 
2d 305. 

Iowa.—Graham v. City of Ames, 192 
N.W. 299, 196 Iowa 337. 

Ky.—Kentucky & West Virginia 
Power Co. v. Riley’s Adm’r, 25 S. 
W.2d 366, 233 Ky. 224. 

Ohio.—^Burton Tel. Co. v. Gordon, 
25 Ohio Cir.Ct. 641. 

20 C.J. p 357 note 99. 

Public nuisance 

By permitting a charged electric 
wire to remain on a public thorough¬ 
fare, an electric company maintained 
a "public nuisance" in violation of 
law.—Shearer v. Pacific Gas & Elec¬ 
tric Co., CaLApp., 110 P.2d 690. 

ITsuable portion of road 
In motorist’s action against elec¬ 
tric company for injuries sustained 
when he came in contact with 
charged wire on highway, company’s 
request to charge that right of au¬ 
tomobiles to use public highways 
was restricted to the facilities for 
travel which were afforded by the 
usable portions of the roads was 
properly denied, since such Is not 
the legal rule.—Robbins v. Thies, 
189 A. 67, 117 N.J.Law 389. 
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which a telephone company,electric company, 
or both^® are liable, and this is true where the com¬ 
pany has notice of the condition, regardless of the 
causes which produced it.^® Under some circum¬ 
stances, however, to show negligence in this re¬ 
spect a reasonable time to repair it must have 
elapsed,21 except where the break was itself the re¬ 
sult of negligence ;22 and what is a reasonable time 
depends on the circumstances of each case.23 On 
the other hand, where there is a broken live wire 
extending into a highway, street, or alley creating 
imminent danger to others, -whether sufficient time 
has elapsed to make repairs is not the test of neg¬ 
ligence, 2^ and where an electric company receives 
notice that its wire is down in a street or highway 
it should take speedy and efficient action,^® such as 


instantly turning the current off^® and keeping it 
off till proper precautions are taken to prevent dan¬ 
ger to persons or property from the fallen wire,27 
and until it is ascertained that it is safe to turn it 
on.28 Where, however, the line is down at a place 
where the company has no reason to anticipate that 
anyone will be injured thereby, it is not negligent 
in failing to cut off the electricity at the first op- 

portunity.29 

Sagging wires. If from any cause a high voltage 
wire unduly sags, the electric company sho]uld find 
and repair it,®® and it is negligence to permit the 
sagging of such a wire at a place where people are 
likely to be injured thereby, at least where no warn¬ 
ing of the danger is given.®i An electric company 


17. Or.—^Ahern v. Oregon Telephone 
& Telegraph Co., 33 P. 403. 24 Or. 
276, 22 L.R.A. 635, on rehearing 
35 P. 549. 24 Or. 276, 22 L,.R.A. 
635. 

20 C.J. p 357 note 1. 

18. W.Va.—^Walters v. Appalachian 
Power Co., 84 S.E. 617, 75 W.Va. 
676. 

20 C.J. p 357 note 2. 

19. Ga.—Eining v. Georgia R., etc., 
Co., 66 S.E. 237, 133 Ga. 458. 

20 C.J. p 357 note 3. 

20. Minn.—^Arnold v. Northern 
States Power Co., 297 N.W. 182. 

Pa.—^Zinkiewicz v. Citizens' Electric, 
etc., Co., 53 Pa.Super. 572. 

21. XJ.S.—^Dierks Lumber & Coal 
Co. V. Brown, C.C.A.Ark., 19 F.2d 
732. 

Ark.—^Arkansas General Utilities 
Co. V. Shipman. 67 S.W.2d 178, 188 
Ark. 580. 

Ky.—Kentucky & West Virginia 
Power Co. v. Ferguson’s Adm’r, 
76 .S.W.2d 938. 256 Ky. 702. 

20 C.J. p 357 note 5. 

22. Mo.—Meeker v. Union Electric 
Light & Power Co., 216 S.W. 923, 
279 Mo. 674. 

20 C.J. p 357 note 6. 

Contact with -branches of tree 

Where a power company negli¬ 
gently permitted a wire to become 
uninsulated and to come in contact 
with the branches of a tree or an¬ 
other wire for such length of time 
as to have enabled it to have dis¬ 
covered the defects in time to have 
prevented an injury, and the wires 
fell to the ground and injured one 
who subsequently came in contact 
therewith, the power company was 
liable, even though the wire was 
not down for more than a moment. 
—^Meeker v. Union Electric Light & 
Power Co., supra. 

23. U.S.—^Dierks Lumber & Coal Co. 
V. Brown, C.C.A.Ark., 19 P.2d 732. 

Pa.—Grossheim v. Pittsburgh, etc., 
Tel. Co., 100 A. 126, 255 Pa. 382. 


24. Iowa.—Graham v. City of Ames, 
192 N.W. 299, 196 Iowa 337. 

25. Minn.—Arnold v. Northern 
States Power Co., 297 N.W. 182. 

26b U.S.—Bowen & Son v. Iowa 
Public Service Co., C.C.A.Iowa, 35 
F.2d 616, 619, citing Corpus Ju¬ 
ris. 

Iowa.—Graham v. City of Ames] 192 
N.W. 299, 196 Iowa 337. 

N.J.—Robbins v. Thies, 189 A. 67, 
117 N.J.Law 389. 

Tenn.—Osborne v. Tennessee Elec¬ 
tric Power Co., 12 S.W.2d 947, 949, 
158 Tenn. 278, quoting Corpus Ju¬ 
ris—Tennessee Electric Power Co. 
V. Hanson, 79 S.W.2d 818, 821, 18 
Tenn.App. 542, citing Corpus Ju¬ 
ris. 

20 C.J. p 357 note 8. 

Area without electricity 
An electric company, notified that 
a high-tension wire carrying a dead¬ 
ly current of electricity is down on 
a main thoroughfare, must move 
with all reasonable haste and with¬ 
out undue delay in cutting off the 
electricity, notwithstanding that an 
entire area may thereby be without 
electricity for a time.—^Florida Pow¬ 
er & Light Co. V. Bridgeman, 182 So. 
911, 133 Fla. 195. 

General knowledge of trouble 
As respects electric company’s lia¬ 
bility for injuries sustained by oc¬ 
cupant of automobile which collided 
with pole causing high-voltage wires 
to be dislodged and to energize the 
automobile, knowledge of the actual 
trouble was not necessary to im¬ 
pose duty on company without un¬ 
reasonable delay to refrain from 
transmitting electricity at that 
point, but, once general knowledge 
was made to appear, company was 
required to exercise that degree of 
care which was commensurate with 
existing and with reasonably prob¬ 
able risks and. dangers.—^Adams v. 
Atlantic City Electric Co., 199 A. 
726, 120 N.J.Law 357—^Adams v. At¬ 
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lantic City Electric Co., 199 A. 27, 
120 N.J.Law 357. 

ITegUgeace per se 
Where the breaking of electric 
wire was indicated instantly in the 
office of the electric power company 
by means of an instrument kept 
for that purpose, the failure of the 
company, after receiving such no¬ 
tice of the breaking of the wire, to 
render the situation perfectly safe 
was negligence per se.—^Kidd v. 
Kansas City Light & Power Co., 
Mo.App., 239 S.W. 584. 

27. Ga.—^Madison v. Thomas, 60 S. 
E. 461, 130 Ga. 53. 

28. Ky.—Lexington Utilities Co. v. 
Parker, 178 S.W. 1173, 166 Ky. 81. 

29. Ky.—Kentucky & West Virgin¬ 
ia Power Co. v. Ferguson’s Adm’r, 
76 S.W.2d 938, 256 Ky. 702. 

30. Pa.—Novak v. Borough of Ford 
City, 141 A. 496, 292 Pa. 537. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126, affirming, Civ.App., 59 S.W.2d 
902—Texas-Louisiana Power Co. 
v. Daniels, 91 S.W.2d 302, 127 Tex. 
126, affirming, Civ.App., 61 S.W.2d 
179. 

31. Ga.—Southern Bell Telephone & 
Telegraph Co. v. Howell, 53 S.E. 
577, 124 Ga. 1050. 

Knowledge 

Power company, knowing of elec¬ 
trocution of third party by contact 
with sagging wires near highway, 
and turning on current without ex¬ 
amining line, was negligent.—Ohio 
Power Co. v. Fittro, 173 N.E. 33, 36 
Ohio App. 186. 

Over house 

The locating of high-tension wires 
over frame houses, and permitting 
them to sag so close to the roofs 
of the houses as to be parted by 
the heat of one of the houses burn¬ 
ing, was a violation of electric com¬ 
pany’s duty to use the very high¬ 
est degree of care practicable to 
avoid injury to everyone who may 
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which has notice that the poles supporting its trans- 
mission line are leaning is under a duty to correct 
the condition within a reasonable time.32 A failure 
to place an additional pole near a highway so as to 
prevent the sagging of a high tension wire over the 
highway may constitute negligence.33 Under some 
statutes prohibiting the maintenance of wires at 
less than a prescribed height above streets and high¬ 
ways, mere failure to maintain wires, properly 
placed, at the required height is not negligence un¬ 
less the electric company caused them to become 
so, or unless it had actual knowledge of their con¬ 
dition, or unless it could have discovered the danger 
by reasonable inspection in time to prevent injury.34 


§ 46. - Contact or Proximity between 

Wires and Conductors 

Due care requires those using wires or conductors of 
electricity so to place and maintain them with reference 
to similar conducting agencies that dangerous contact is 
not probable. 

The mere failure to confine electricity within the 
appointed channels may be negligence,35 and due 
care requires those using wires or conductors of 
electricity so to place and maintain them with ref¬ 
erence to similar conducting agencies that danger¬ 
ous contact is not probable.33 An electric compa¬ 
ny is liable for injuries resulting from negligently 
permitting a current of high voltage to pass to sec¬ 
ondary or telephone wires intended only for a low 
voltage current and where wires maintained 


be lawfully in proximity to its 
wires, and liable to come, acciden¬ 
tally or otherwise, in contact with 
them.—Sebok v. Pennsylvania Edi¬ 
son Co., 1 A.2d 680, 331 Pa. 524. 
Statute construed 

(1) Statute requlringr electric pow¬ 
er line to be maintained at least 
twenty-two feet above ground ap¬ 
plies to all power lines operated or 
maintained by electric companies in 
Texas, the words “such lines’* in 
statute referring to power lines in 
general and not merely to power 
lines crossing condemned land.— 
Texas-Louisiana Power Co. v. Web¬ 
ster, 91 S.W.2d 302, 127 Tex, 126, 
affirming, Civ.App., 69 S.W.2a 902— 
Texas-Lrouislana Power Co, v. Dan¬ 
iels, 91 S.W.2d 302, 127 Tex, 126, af¬ 
firming, Clv.App., 61 S.W.2d 179, 

(2) One purpose of statute is to 
protect from injury all persons us¬ 
ing premises in manner consistent 
with easement rights of power com¬ 
pany.—Texas-Louisiana Power Co, v, 
Webster, Civ.App., 59 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 126. 

(3) Electric company, to be liable 
for death of person touching sagging 
wire, was not required to anticipate 
that persons were liable to pass over 
premises at any time.—Texas-Lou- 
islana Power Co. v. Webster, supra. 

32. Colo.—Colorado Utilities Corpo¬ 
ration V. Casady, 800 P. 601, 89 
Colo. 156. 

33. U.S.—^Interstate Power Co. v. 
Thomas, C.C.A.Minn„ 51 P.2d 964, 
84 A.L..R. 681. 

34. Mich.—^Eaton v. Consumers’ 
Power Co., 240 N.W. 24, 256 Mich. 
549. 

Ky.—^Dunning v. Kentucky Util¬ 
ities Co., 109 S.W.2d 6, 270 Ky. 44. 
Mo.—^Hickman v. Union Electric 
^Light & Power Co., 226 S.W. 670. 
Knowledge of conductors 
Electric companies are chargeable 
with knowledge that currents may 
be carried from one line to another 

29 C.J.S.-38 


by the branches of trees or other 
conductors coming in contact with 
them.—St. George Pulp, etc., Co. v. 
Southern New England Tel. Co., 100 
A. 358, 91 Conn. 563. * 

Prevention of escape 

Rule that electric companies must 
use merely ordinary care to discover 
condition of wires dangerous to per¬ 
sons likely to come in contact there¬ 
with applies, not only to its own 
wires, but extends to prevention of 
escape of dangerous current through 
any wires brought in contact with 
their own.—Pine Bluff Co. v. Bobbitt, 
273 S.W. 1, 168 Ark. 1019. 

as. Cal.—Robinson v. Western 
States Gas & Electric Co., 194 P. 
39, 184 Cal. 401. 

20 C.J. p 357 note 13. 

Climbing of other’s poles 
Where a boy climbed a telephone 
pole, and crossed over to an electric 
power pole standing near it, and 
was injured by highly charged wires 
thereon, negligence of the telephone 
company could not be predicated on 
its act in placing its pole close to 
that of the power company, and, its 
own wires not being highly charged, 
it was not bound to foresee injury 
from wires not its own.—Robertson 
V. Rockland Light & Power Co., 176 
N.T.S. 281, 187 App.Div. 720. 

Chiy wire 

(1) An electric company which 
permits a guy wire on one of its 
poles to come in contact with a wire 
carrying a dangerous current of elec¬ 
tricity, after it has had sufficient 
time to remedy the situation on no¬ 
tice either actual or constructive, is 
liable for Injuries resulting there¬ 
from. 

Kan.—Stone v. City of Pleasanton. 

223 P. 312, 115 Kan. 378. 

Mo.—Shannon v. Kansas City Light 
& Power Go., 287 S.W. 1031, 315 
Mo. 1136. 

(2) On the other hand, if the guy 
wire became charged with electricity 
by some third person, unknown to 
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defendant, ‘throwing a wire over a 
high tension line, defendant is nou 
liable If it could not have reason¬ 
ably anticipated such action.—^Pine 
Bluff Co. V. Bobbitt, 273 S.W. 1, 168 
Ark. 1019. 

Knowledge of danger of escape 
A company which negligently per¬ 
mits its dangerous current to be di¬ 
verted to other wires, or negligently 
takes dangerous current from wires 
of another and conducts it on its 
own wires, is chargeable for the 
consequences, and a company having 
dangerous current upon its wires is 
bound to know that it may escape 
if the insulation is defective and 
that it will go wherever there is a 
conductor to carry it.—^Alabama 
Power Co. v. Gladden, Ala.App., 197 
So. 374. 

Transmission through conducting 
objects 

In the duty of an electric compa¬ 
ny to keep its wires insulated where 
persons may reasonably be expect¬ 
ed to come into contact with them, 
the danger to be guarded against is 
not limited to that of mere bodily 
contact, but Includes the hazard of 
shock transmitted through such 
conducting objects as persons In 
that vicinity are reasonably likely 
to be carrying or handling.—City 
of Marlow v. Parker, 60 P.2d 1044, 
177 Okl. 537. 

37. Ark.—Arkansas General Utili¬ 
ties Co. V. Wilson, 122 S.W.2d 956, 
197 Ark. 851. 

Cal.—Stasulat v. Pacific Gas <& Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631. 
Ga.—Georgia Power Co. v. Kinard, 
170 S.E. 688, 689, 47 Ga.App. 483, 
citing Corpus Juris. 

La.—Hughes v. Southwestern Gas 
& Electric Co., 143' So. 281, 175 
La. 336—Bel v. Louisiajia Power 
& Light Co., 123 So. 396, 11 La. 
App. 557. 

Mo.—Morrow v. Missouri Gas & 
Electric Service Co., 286 S.W. 106, 
315 Mo. 367—Vessels v. Kansas 
City Light & Power Co., 219 S.W. 
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concurrently by different parties are so erected or 
strung that one is likely to fall on or come in con¬ 
tact with the other, thereby producing possible de¬ 
structive consequences, each of them must exercise 
due care and diligence to abate such dangerous con¬ 
dition, and is liable for negligence in allowing such 
condition to remain, 38 without regard to which one 
primarily caused it.^^ 

The owner of wdres first erected is under no duty 
to remove them to a safe distance on the subse¬ 
quent erection of wires in dangerous proximity there¬ 
to by another company,and in the absence of neg¬ 
ligence is not liable for injuries caused by such prox¬ 
imity,^^ but such owner must exercise due care to 
insure safety of those exposed to immediate contact 
with its wires.^2 Where necessary to obviate and 


remove a dangerous condition, an electric company 
has the right to cut and move the wire of another 
which is in dangerous proximity to its wires, and 
may be negligent if it fails to do so.^^ 

§ 47. -Inspection and Knowledge of De¬ 

fects and Dangers 

An electric company is under a duty to make reason¬ 
able and prompt inspection of Its wires and appliances; 
and, where the defect does not arise from an electric com¬ 
pany’s negligence, its liability turns on whether it knew, 
either actually or constructively, of the dangerous condi¬ 
tion In time, by the exercise of reasonable care, to have 
avoided the injury. 

The high degree of care imposed on one dispens¬ 
ing such a dangerous commodity as electricity re¬ 
quires the exercise of diligence to discover and 
remedy any breaks or defects in the wires and 


80—^Weddle v. Tarkio Electric & 
Water Co., App., 230 S.W. 386. 
R.I.—^Burdick v. South County Pub¬ 
lic Service Co., 172 A. 893, 54 H.I. 
310. 

20 C.J. p 345 note 4, p 359 note 20. 
Baskets 

In action against power company 
for injuries sustained by listener on 
telephone when wires of power com¬ 
pany and telephone company came 
into contact at a crossover, where 
there was no evidence that power 
companies ever erected baskets or 
insulated wires at crossovers, and 
there was positive evidence that 
standard construction practices did 
not require either, plaintiff could 
not claim that power company main¬ 
tained a system less carefully de¬ 
vised than one conforming to ac¬ 
cepted practice because it did not 
use such devices.—Cooley v. Public 
Service Co., 10 A2d 673, 90 N.H. 
460. 

Care required to avoid contact be¬ 
tween high-voltage wires and lower- 
voltage wires must be commensurate 
with danger. 

Me.—^Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Mo.—^Tate v. Western Union Tele¬ 
graph'Co., 76 S.W.2d 1080, 336 Mo. 
82. 

Begligence per se 

Construction of high and low volt¬ 
age electrical lines in such close 
proximity to each other as to create 
possibility of contact constitutes 
negligence as matter of law.—Okla¬ 
homa Gas & Electric Co. v. Oliphant, 
46 P.2d 1077, 172 Okl. 635. 

38. U.S.—^Henning v. Western Un¬ 
ion Tel. Co., C.C.S.C., 41 F. 864. 
Ala.—^Alabama Power Co. v. T^ulk- 
enberry, 180 So. 712, 236 Ala. 22— 
Atlantic Coast Line R. Co. v. Car- 
roll, 94 So. 820, 203 Ala. 361— 
Alabama Power Co. v. Davidson, 


90 So. 915, 206 Ala. 501—Alabama 
Power Co. v. Gladden, App., 197 
So. 374. 

Ill.—Floyd V. Galva Electric Light 
Co., 227 IlLApp. 541. 

Iowa.—Godbey v. Grinnell Electric 
& Heating Co., 181 N.W. 498, 190 
Iowa 1068. 

Ky.—^Kentucky Utilities Co. v. 
Black’s Adm’x, 51 S.W.2d 905, 244 
Ky. 662. 

La.—Simmons v. Shreveport Gas, 
Electric Light & Power Co., 41 So. 
248, 116 La. 1033. 

Mo.—Politowitz V. Citizens’ Tel. Co., 
99 S.W. 756, 123 Mo.App. 77. 

N.J.—Guinn v. Delaware, & A. Tel. 
Co., 62 A. 412, 72 N.J.Law 276, 111 
Am.S.R. fe68, 3 L.R.A.,N.S., OSS- 
New York & N. J. Tel. Co. v. Ben¬ 
nett, 42 A. 759, 62 N.J.Law 742. 
N.T.—^Fox V. Manchester, 75 N.E. 
1116, 186 N.Y. 141, 2 L.R.A.,N.S., 
474. 

Pe.—Sebring v. Bell Telephone Co. 
of Pennsylvania, 118 A. 729, 275 
Pa. 131. 

Va.—^Richmond & P. Electric R. Co. 

V. Rubin, 47 S-E. 834, 102 Va. 809. 
Wis.—^Dansbery v. Northern States 
Power Co., 206 N.W. 882, 884, 188 
Wis. 586, quoting Corpus Juris. 

20 C.J. p 357 note 14. 

Palling wire 

Where a telephone wire is broken 
by a storm which could not have 
been anticipated or reasonably fore¬ 
seen, and falls on an electric light 
wire which is charged with a heavy 
and dangerous current of electricity, 
and which has become grounded by 
the falling of a tree from the effects 
of the same storm, the liability of 
the owners of the respective wires 
depends on the negligence in the 
construction and maintenance of the 
wires, where the injury occurs im¬ 
mediately after the falling of the 
wires, and neither company has a 
reasonable time to discover and re¬ 
move’'£He'danger.—^Heidt V. Southern 
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Telephone & Telegraph Co., 50 S.E. 

361, 122 Ga. 474. 

39. Ga.—Bleckley v. Western Car¬ 
olina Telephone Co., 155 S.E. 83, 
42 Ga.App. 110. 

Wis.—^Dansbery v. Northern States 
Power Co., 206 N.W. 882, 884, 188 
Wis. 586, quoting Corpus Juris. 

20 C.J. p 358 note 16. 

40. Ala.—^Dwight Mfg. Co. v. Word, 
75 So. 979, 200 Ala. 221. 

41. N.Y.—Magee v. New York Tel. 
Co., 107 N.B. 493, 213 N.Y. 232. 

20 C.J. p 358 note 17. 

42. Tex.—^Weatherford Water, etc., 
Co. V. Veit, Civ.App., 196 S.W. 986. 

20 C.J. p 358 note 18. 

43. Ala.—^Montgomery Light & Wa¬ 
ter Power Co. v. Thombs, 87 So. 
205, 204 Ala. 678. 

Mo.—Brown v. Consolidated Light, 
Power & Ice Co., 109 S.W. 1032, 
137 Mo.App. 718. 

Joint use of poles see infra § 57 b. 

44. Ark.—^Arkansas Power & Light 
Co. V. Shryrock, 22 S.W.2d 380, 
180 Ark. 705. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631. 

La.—^Bynum v. City of Monroe, App., 
171 So. 116, 118, quoting Corpus 
Juris—^Ledet v. Lockport Light & 
Power Co., 132 So. 272, 15 La.App. 
426. 

Mich.—^Vannett v. Michigan Public 
Service Co., 286 N.W. 216, 289 
Mich. 212. 

Minn.—Goar v. Village of Stephen, 
196 N.W. 171, 167 Minn. 228. 

Miss.—^Mississippi Power Co. v. 
Thomas, 140 So. 227, 162 Miss. 784, 
84 A.L.R. 679. 

Pa.—Schrull v. Philadelphia Subur¬ 
ban Gas & Electric Co., 124 A 
141, 279 Pa. 473. 

20 aj. p 359 note 26. 

Ownership and control of appliances 
as affecting duty of inspection see 
infra S 67. 
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an electric company must make reasonable and 
prompt inspection of its appliances,^5 or, as assert¬ 
ed by some authorities, must exercise the highest 
degree of care in such inspection.**® Under the ex¬ 
ercise of this high degree of care, an electric com¬ 
pany is not obliged to inspect its wires so frequent¬ 
ly as to be at all times aware of their condition,**^ 
nor does this duty contemplate such inspection as 


§ 47 

will absolutely forestall injuries.^^ The exercise 
of due care requires such reasonable and thorough 
inspection as will preserve insulation from impair¬ 
ment or detect defects when occurring.^^ The rea¬ 
sonableness of the inspection depends, not only on 
the condition of the line, but also on the nature of 
the danger to be feared.®® 


Burdensome duty 

The duty of discovery of a broken 
line which is imposed on the pro¬ 
prietor of an electric line may be a 
very burdensome duty, but that is 
only because it is commensurate 
with the danger involved.—Graham 

V. City of Ames, 192 N.W. 299, 196 
Iowa 337. 

Care to correct condition 
The duty of a power company is 
to exercise ordinary care to correct 
a dangerous condition within a rea¬ 
sonable time after it discovers, or in 
the exercise of ordinary care ought 
to discover, it.—Texas-Louisiana 
Power Co. v. Daniels, 91 S.W.2d 302, 
127 Tex. 126, affirming, Civ.App., 61 
S.W.2d 179—Texas-Louisiana Power 
Co. V. Webster, 91 S.W.2d 302, 127 
Tex. 126, affirming, Clv.App., 59 S.W. 
2d 902—Ortiz v. El Paso Electric Co., 
Civ.App., 126 S.W.2d 515. 

Continuing duty 

Duty of power company to keep 
high-voltage power line in safe con¬ 
dition is continuing one.—^Arkansas 
Power & Light Co. v. Bollen, 134 S. 

W. 2d 585, 199 Ark. 566—Arkansas 
General Utilities Co. v, Shipman, 67 
S.W.2d 178, 188 Ark. 580. 

45. TI.S.—Illinois Power & Light 
Corporation v. Hurley, C.C.A.Mo., 
49 F.2d 681, certiorari denied 52 S. 
Ct. 19, 284 U.S. 637, 76 L.Ed. 541 
—^Dierks Lumber & Coal Co. v. 
Brown, C.C.A.Ark., 19 P.2d 732. 
Ala.—^Alabama Power Co. v. Jackson, 
166 So. 692, 232 Ala. 42—^Alabama 
Power Co. v. Matthews, 147 So. 889, 
890, 226 Ala. 614, citing Corpiu Ju¬ 
ris. 

Ark.—^Arkansas Powfer & Light Co. 
v. Bollen, 134 S.W.2d 585, 199 Ark. 
566—Arkansas General Utilities Co. 
V. Shipman, 67 S.W.2d 178, 188 Ark. 
580—^Arkansas Power & Light Co. 
V. Cates, 24 S.W.2d 846, 180 Ark. 
1003—^Arkansas Light & Power Co. 
V. Cullen, 268 S.W. 12, 167 Ark. 
379. 

Ky.—Kentucky Utilities Co. v. 
Black’s Adm’x, 51 S.W.2d 905, 244 
Ky. 562. 

La.—Bynum v. City of Monroe, App., 
171 So. 116, 118, quoting Corpus 
Juris. 

Me.—^Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Mich.—^Vannett v. Michigan Public 


Service Co., 286 N.W. 216, 289 Mich. 

212 . 

Miss.—Mississippi Power Co. v. 
. Thomas, 140 So. 227, 228, 162 Miss. 
734, 84 A.L.R. 679, citing Corpus 
Juris. 

N.J.—McGinnis v. Delaware, L. & W. 

R. Co., 119 A. 163, 98 N.J.Law 160. 
N.M.—^Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

N.C.—Ramsey v. Carolina-Tennessee 
Power Co., 143 S.E. 861, 195 N.C. 
788—Ellis V. Carolina Power & 
Light Co., 137 S.E. 163, 193 N.C. 
357. 

Pa.—Schrull v. Philadelphia Suburb¬ 
an Gas & Electric Co., 124 A. 141, 
279 Pa. 473—Sebring v. Bell Tele¬ 
phone Co. of Pennsylvania, 118 A. 
729, 275 Pa. 131—^Martin v. Edison 
Light and Power Co., 6 Pa.Dist. & 
Co. 315, 38 York Leg.Rec. 118. 

S.C.—Sanders v. Charleston Consol. 
Ry. & Lighting Co., 156 S.E. 874, 
159 S.C. 266. 

Tex.—Texas-Louisiana Power Co. v. 
Daniels, Civ.App., 61 S.W.2d 179, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

Wis.—Ottman v. Wisconsin-Michigan 
Power Co., 225 N.W. 179, 199 Wis. 
4—^Dansbery v. Northern States 
Power Co., 206 N.W. 882, 188 Wis. 
586. 

20 C.J. p 359 note 27. 

After storms 

<1) After a storm of considerable 
vigor, although not of extraordinary 
violence, the owner, of an electric 
light plant is bound to anticipate 
that its system may be out of order, 
and is required to make immediate 
inspection thereof as soon as practi¬ 
cable.—^Hayden v. Carey, 196 N.W. 
218, 182,Wis. 630. 

(2) That no proper check for 
faults on a transmission line can be 
made at the power house does not 
relieve a power company from its 
duty to make due inspection of its 
wires in a settled community follow¬ 
ing violent electrical storms.— 
Schrull V. Philadelphia Suburban Gas 
& Electric Co., 124 A. 141, 279 Pa. 
473. 

Corporate duty 

Electric company's duty of inspec¬ 
tion and maintenance is corporate du¬ 
ty which cannot be transferred to 
agents or employees.—Texas-Louisi- 
ana Power Co. v. Webster, Civ.App., 
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[69 S.W.2d 902, affirmed. 91 S.W.2d; 
302, 127 Tex. 126. 

XuterferexLce by humau agency 
The purpose of Inspection is to dis¬ 
cover need of repair and by repair to 
prevent injury to persons and dam¬ 
age to property, and the duty is in¬ 
clusive of wanton Interference by 
human agency as well as wear and 
interference by the elements.—^Muel¬ 
ler Furniture Co. v. Citizens' Tele¬ 
phone Co., 203 N.W. 129, 230 Mich. 
173. 

46. Colo.—^Arkansas Valley Ry., 

Light & Power Co. v. Ballinger, 178 
P. 566, 65 Colo. 548. 

La.—^Bynum v. City of Monroe, App., 
171 So. 116, 118, quoting Corpus 
Juris. 

20 C.J. p 359 note 28. 

47. Conn.—^Jackiewicz v. United Il¬ 
luminating Co., 138 A. 147, 106 
Conn. 302. 

48. La.—^Bynum v. City of Monroe, 
App., 171 So. 116, 118, quoting Cor¬ 
pus Juris. 

Pa.—^Matlack v. Pennsylvania Power 
& Light Co., 167 A. 37, 312 Pa. 
206. 

20 C.J. p 359 note 29. 

49. U.S.—^Reynolds v. Iowa Southern 
Utilities Co., C.C.A.Iowa, 21 P.2d 
958. 

La.—^Bynum v. City of Monroe, App., 
171 So. 116, 118, quoting Corpus 
Juris. 

N.T.—Olm V. New York & Queens 
Electric Light & Power Co., 176 N. 
Y.S. 370, 188 App.Div. 19. 

20 C.J. p 359 note 30. 

50- Mich.—Warren v. City Electric 
R. Co., 104 N.W. 613, 141 Mich. 298. 
Wires through trees 

(1) The maintenance of a wire 
through a tree requires frequent in¬ 
spection to avoid abrasion of the in¬ 
sulation; but this duty is qualified 
by the nearness or the remoteness 
of the tree with respect to human 
beings and their natural and prob¬ 
able association therewith.—^Dwight 
Mfg. Co. V. Word, 75 So. 979, 200 Ala. 
221 . 

(2) A village maintaining a high- 
voltage electric line on spur line of 
poles in a remote and sparsely inhab¬ 
ited section of Adirondack Mountains 
was not negligent for failing to in¬ 
spect line during the few days that 
a limb rested on line, and hence was 
not liable for death of deceased who 
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Where the defect does not arise from its negli¬ 
gence, the liability of an electric company for in¬ 
juries turns on whether the company knew of the 
defect causing the injury or by the exercise of rea¬ 
sonable diligence should have known of it,5i and 
whether the company was reasonably chargeable 
with knowledge that persons were likely to come in 
contact with its dangerous wire, and whether it 
might in the exercise of reasonable care have avoid¬ 
ed such danger.® 2 A company using such a dan¬ 
gerous agent as electricity is bound to know the ex¬ 
tent of the danger.®^ The owner or operator of 


electrical appliances who has notice of the danger¬ 
ous condition thereof is negligent if he fails to take 
appropriate steps to remedy the situation,and he 
may be chargeable with notice of a defective condi¬ 
tion by the lejigth of time it has existed.®® 

Notice to an agent or employee of an electric 
company received in the course of his employment 
is notice to the company;®® but it is otherwise where 
such notice was not in the course of the agent’s 
or servant’s employment.®7 

Where the dangerous condition causing injury 


was electrocuted by a telephone line 
which was carried on spur line of 
poles and which a broken limb caused 
to be in contact with electric line.— 
Morrison v. New York Telephone Co., 
14 N.B.2d 785, 277 N.Y. 444, modify¬ 
ing 298 N.Y.S. 176, 251 App.Div. 716, 
reargument denied 16 N.E.2d 405. 278 
N.Y. 694. 

51. La.—Bynum v. City of Monroe, 
App.. 171 So. 116, 118, quoting Cor¬ 
pus Juris—^Bel v. Louisiana Power 
& Light Co., 123 So. 396, 11 La.App. 
557. 

20 C.J. p 360 note 34. 

Absence of proof of time 

A city cannot be charged with con¬ 
structive notice that a private party 
has stretched a live wire where bath¬ 
ers in a creek over which the city 
has control may come in contact 
therewith, in the absence of evidence 
as to how long the wire has remained 
in such position.—Caldwell v. Alley, 
128 N.B. 432, 70 Ind.App. 313. 

Breaking of wire not carrying a 
current of sufficiently high voltage 
to be dangerous, unless coming in 
contact with other wires, Is notice 
that it may become dangerous and 
imposes a duty of such examination 
as to protect the public from danger. 
—Grosshelm v. Pittsburgh, etc., Tel. 
Co., 100 A. 126, 255 Pa. 382—Her¬ 
ron V. Pittsburg, 54 A. 311, 204 Pa. I 
509, 93 Am.S.R. 798. 

SCister bon 

Defendant, having placed on the 
premises of another a meter box 
which was not dangerous in itself 
and which could not become dan¬ 
gerous unless negligently used by 
contractors on the work, was not 
negligent in failing to keep watch on 
the contractors to prevent negligence 
on their part or in failing to discov¬ 
er and to remove the danger which 
should be apparent to any person 
working on the job and could be ob¬ 
viated by any person perceiving it. 
—^Loktich V. Bethlehem Engineering 
Corporation, 242 N.Y. 436, 152 NJB. 
253, reversing 213 N.Y.S. 846, 215 
App.Div. 718. 

OmisslosL in maiutenaaoe 
If the injury occurred because of 


the alleged negligence of omission 
in the matter of maintenance rather 
than because of any negligence of 
commission in the original construc¬ 
tion, defendant cannot be held liable 
unless it is shown that through its 
proper agents it knew of that de¬ 
fective condition, actually or by im¬ 
putation, such as by its continued 
existence for a period of time that in 
the exercise of proper care it should 
have known of it.—^Kentucky Utili¬ 
ties Co. V. Guyn*s Adm'r, 133 S.W.2d 
929, 280 Ky. 558. 

Wire attached to pole 
Where a wire was attached to de¬ 
fendant’s pole with defendant’s con¬ 
sent and the injury was caused by 
the wire itself, not by electric cur¬ 
rent, defendant was liable only in 
case it had actual notice that the 
wire was in a dangerous position or 
condition.—San Antonio Gas, etc., Co. 
V. Ocon, 146 S.W. 162, 105 Tex. 139, 
39 L.R.A., N.S„ 1046—20 C.J. p 361 
note 38. 

52. Pa.—^Hippie v. Edison Electric 
Ilium, Co., 87 A. 297, 240 Pa. 91. 

20 C.J. p 360 note 35. 

Wlnve it was common knowledge 
to people living nearby that lot was 
playground, such knowledge could 
be charged to electric company hav¬ 
ing wire running through tree there¬ 
on.—Bourgoyne v. Louisiana Public 
Utilities Co„ La.App., 150 So. 68, re¬ 
hearing refused, 152 So. 150. 

53. Tex.—^Western Telephone Cor¬ 
poration of Texas v. McCann, Civ. 
App., 69 S.W.2d 465, reversed on 
other grounds 99 S.W.2d 895, 128 
Tex. 582. 

20 C.J. p 360 note 36. 

54- Ind.—Aurentz v. Nierman, 131 
N.B. 832, 76 Ind.App. 669. 

55. Cal.—^Roberts v. Pacific Gas & 
Electric Co., 283 P. 353, 102 CaL 
App. 422. 

La.—Younse v. Southern Advance 
Bag & Paper Co., App., 159 So. 
611, followed in Younse v. Hackett, 
159 So. 617. 

20 C.J. p 361 note 41. 

Condition of wires 
Electric company is charged with 
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knowledge of age, condition, weight, 
and location of wires, and strength 
of their supports.—Simmons v. Ter¬ 
rell Electric Light Co., Civ.App., 1 
S.W.2d 513, reversed on other 
grounds, Com.App., 12 S.W.2d 1011. 
Defendant held chargeable with no¬ 
tice 

Ill.—O'Donnell v. City of Chicago, 6 
N.E.2d 449, 289 Ill.App. 41. 
Period of one week during which 
electric wire was In dangerously low 
position over street, was sufficient 
to charge electric company with con¬ 
structive knowledge.—^Mississippi 

Power Co. v. Thomas, 140 So. 227, 
162 Miss. 734, 84 A.L.R. 679. 

Bepeated repaira are sufficient to 
charge electric company with ex¬ 
press notice of condition which 
brought about break in line caus¬ 
ing injuries.—Crespin v. Albuquerque 
Gas & Electric Co., 50 P.2d 269, 39 N. 
M. 473. 

Twelve hotm 

Where the condition was shown 
to have existed for only twelve 
hours, the time was too short for 
the court to say as a matter of law 
that defendant, in the exercise of 
reasonable care, should have discov¬ 
ered and remedied it.—Sanders v. 
City of Carthage, 51 S.W.2d 529, 330 
Mo. 844, reversing, App., 9 S.W.2d 
813. 

56* Ky.—^Union Light, Heat & Power 
Co. V. Lunsford, 225 S.W. 741, 189 
Ky. 786. 

La.—^Hart v. Town of Lake Provi¬ 
dence, 5 La.App. 294. 

Mo.—^Pulsifer v. City of Albany, 47 
S.W.'2d 233, 226 Mo.App. 529. 

Tenn.—Osborne v. Tennessee Elec¬ 
tric Power Co., 12 S.W.2d 947, 168 
Tenn. 278. 

20 C.J. p 361 note 39. 

PoremaiL held charged with hav¬ 
ing seen dangerous condition of 
wires.—^Kentucky Utilities Co. v. 
Black’s Adm’x, 51 S.W.2d 905, 244 Ky. 
562. 

57. Ky.—Ratliff v. Kentucky & West 
Virginia Power Co., 22 S.W.2d 620, 
232 Ky. 262. 

20 C.J. p 361 note 40. 
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results from defendant's negligence, it is immaterial 
whether defendant has notice thereof.58 Where a 
dangerous condition is not caused by negligence, the 
company is not liable for resulting injuries unless it 
fails to remedy such conditions within a reasonable 
time after actual or constructive notice,59 but it is 
entitled only to a reasonable time. 6 0 

§ 48. —^ Violation of Ordinance or Statute 

Valid statutory and municipal regulations concerning 
the placemenlf^or protection of electric wires or appliances 
jYiust be observed. 

Valid statutory and municipal regulations con¬ 
cerning the placement or protection of wires or ap¬ 
pliances must be observed,®^ and a violation thereof 
constitutes negligence per se.®2 The violation of a 
regulation made under proper authority in the in¬ 
terests of safety is negligence per se, if such vio¬ 


lation is the proximate cause of an injury.®® Fail¬ 
ure to do so is not excused by the fact that the reg¬ 
ulations have never been enforced;®^ by the fact 
that electric companies generally disregard the par¬ 
ticular regulation in question;®^ by the opinion of 
experts that the requirement is unwise;®® or by the 
fact that the prescribed protection would be lack¬ 
ing in efficiency,®7 or is unnecessary.®® Where the 
performance of requirements depends on the ap¬ 
proval or direction of a public official, his refusal to 
act excuses a delay on the part of the company.®® 
That an electric company operating a power line 
and a telephone line constructed them as far apart 
as required by statute does not necessarily render it 
free from negligence.^® One company is not lia¬ 
ble for failure of another company to comply with 
an ordiance as to precautions to prevent contact 
between their wires, and is not liable 'for resulting 


1S8. S.C.—^Parsons v. Charleston 
Cons. R., etc., Co.. 48 S.E. 284, 69 S. 
C. 305, 104 Am.S.R. 800. 

20^.J. P 361 note 42. 

59. N.T.—Ludwig- v. Metropolitan 
St. R. Co., 75 N.T.S. 667, 71 App. 
Div. 210, reversed on other grounds 
67 N.E. 1084, 174 N.Y. 546. 

20 C.J. p 361 note 43. 

«0. Or.—Gentzkow v. Portland R. 
Co., 102 P. 614, 54 Or. 114, 135 Am. 
S.R. 821, 

51. Ark.—Arkansas Power & Light 
Co. V. Cates, 24 S.W.2d 846, 180 
Ark. 1003. 

N.T.—Carlock v. Westchester Light¬ 
ing Co., 197 N.E. 306, 268 N.T, 346, 
reversing 274 N.T.S. 680, 242 App, 
Div. 778. 

20 C.J. p 362 note 47. 

Sistaace from haildlng 
A statute providing that no trans¬ 
mission line shall be placed within 
oertain distance of buildings with¬ 
out the owner's agreement is inap¬ 
plicable where the owner agrees that 
lines may be placed closer than the 
designated distance from his build¬ 
ings.—Aller V. Iowa Electric Light & 
Power Co., Iowa, 288 N.W. 66. 
aeight of wires 

(1) Failure to string wires at 
height required by statute or ordi¬ 
nance constitutes negligence.—Eaton 
V. Consumers’ Power Co., 240 N.W. 
24, 256 Mich. 649—20 C.J. p 362 note 
47 [a] (4). 

(2) Where high-voltage line locat¬ 
ed twelve feet beyond the limits of 
the highway by user in a rural dis¬ 
trict had a clearance of seventeen 
feet one inch, there was no violation 
of the statute or the Electric Code 
providing that high-voltage lines 
tunning along roads in rural dis¬ 
tricts have clearance of eighteen feeti, 
—Nicolai V. Wisconsin Power & 


Light Co., 277 N.W. 674, 227 Wis. 
83. 

(3) It has been held, however, that 
an electric power company's viola¬ 
tion of its statutory duty to main¬ 
tain power lines at height of at least 
twenty-two feet above ground cre¬ 
ated no cause of action against it for 
death of boy trespassing on its pri¬ 
vate property when electrocuted by 
contact with suspended * wire while 
climbing company's transmission 
>ower.—^Mayes v. West Texas Utili- 
>ties Co., Tex.Civ.App., 148 S.W.2d 
950, error dismissed, judgment cor¬ 
rect. 

Ordinances inapplicable 

(1) Ordinance concerning ground 
return wires to power plant is not 
applicable to a ground wire simply 
running into ground and anchored to 
piece of metal.—^Kentucky Public 
Service Co. v. Topmiller, 263 S.W. 
706, 204 Ky. 196. 

(2) Ordinance prohibiting making 
connections from source of electrical 
energy to electrical wiring or equip¬ 
ment without certiheate of approval 
from building inspector is inapplica¬ 
ble to reconnecting electric compa¬ 
ny's wires to rented house, in ab¬ 
sence of showing that permit had not 
been previously issued when house 
had been occupied by former tenants. 
—^Huddleston v. Dallas Power & 
Light Co., Tex.Civ.App., 93 S.W.2d 
199, error dismissed. 

62. Ohio.—^Arnold v. Ohio Gas & 
Electric Co., 162 N.E. 766, 28 Ohio 
App. 434. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, Civ.App., 69 S.W.2d 902. 
affirmed 91 S.W.2d 302, 127 Tex. 
126—San Angelo Water, Light & 
Power Co. v. Anderson, Civ.App., 
244 S.W. 671. 

63. Cal.—Stasulat v. Pacific Gas & 
Electric Co., 67 P.2d 678, 8 Cal.2d 
631—^Langazo v. San Joaquin Light 
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& Power Corporation, 90 P.2d 826, 
32 Cal.App.2d 678—^Howell v. San 
Joaquin Light & Power Corpora¬ 
tion, 261 P. 1107, 87 Cal.App. 44— 
Morris v. Sierra & San Francisco 
Power Co., 207 P. 262. 57 CaLApp. 
281. 

No notice of order 
Owner of power transmission line 
was not subject to safety regulations 
prescribed in amended order of cor¬ 
poration co-mmission, where no notice 
of pending amendment was given, 
nor amended order served on it.— 
Salt River Valley Water Users’ Ass'n 
V. Green, 8 P.2d 255, 39 Ariz. 508. 

Begulatlou held applicable to feed 
wires used to supply electricity as a 
motive power for railroad trains.— 
Hassett v. Palmer, 12 A.2d 646, 126 
Conn. 468. 

Regulation of oommerce conuals- 
slon respecting height of wires held 
not to apply to wires place'd over pri¬ 
vate property.—Central Illinois Coal 
Mining Co. v. Illinois Power Co., 249 
I11.APP. 199. 

64. HI.—Conrad v. Springfield Cons. 
R. Co., 145 IlLApp. 564, affirmed 88 
N.E. 180, 240 111. 12, 130 Am.S.R. 

. 251. 

65. Iowa.—Toney v. Interstate Pow¬ 
er Co., 163 N.W. 394, 180 Iowa 1362. 

66. lowcL—Toney v. Interstate Pow¬ 
er Co., supra. 

20 C.J. p 362 note 50. 

67. Iowa.—Toney v. Interstate Pow¬ 
er Co., supra. 

68. La.—^Moren v. New Orleans R., 
etc., Co., 52 So. 106, 125 La. 944, 
136 Am.S.R. 344. 

69. N.T.—Porter v.- Municipal Gas 
Co., 115 N.E. 457, 220 N.T. 152. 

20 C.J. p 362 note 53. 

70. Cal.—Sickles v. Mt. Whitney 
Power, etc.', Co., 170 P. 599, 177 
Cal. 278. 
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injury unless reasonable care demands that the pre¬ 
cautions prescribed in the ordinance should have 
been observed^! 

§ 49. - Care Required in Other Particu¬ 

lars 

The exercise of the care required of electric com¬ 
panies in dispensing electricity has been applied in a 
variety of situations. 

As in all cases of negligence, the question wheth¬ 
er or not sufficient care has been exercised is de¬ 
pendent on the particular circumstances of each 
case,'<2 The circumstances may require a warning 
of danger to be given, ^3 or may render the giving 


of such warning unnecessary.^^ If the facilities for 
the use of electricity in a building are removed, the 
exercise of reasonable care may require that the 
wires be also removed, or made safe.*^® An elec¬ 
tric company is not liable, however, for injuries 
arising from an unused wire which could not have 
reasonably been anticipated.^® 

Atmospheric electricity. Reasonable - care must 
be exercised to afford protection from atmospheric 
as well as artificial electricity,'^^ and injury from 
lightning or atmospheric electricity conducted, gen¬ 
erated, or accumulated by or in the wires must be 
guarded against by proper precautions and devic¬ 
es. This duty is performed where the devices and 


71. Ga.—Heidt v. Southern Tel., etc., 
Co., 50 S.E. 361, 122 Ga. 474. 

72. U.S.—Dierks Lumber & Coal Co. 
V. Brown, C.C.A.Ark., 19 F.2d 732. 

20 C.J. p 362 note 55. 

73. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. Murdock, 37 S.W.2d 100, 
183 Ark. 565. 

K.Y.—Seeberger r. Putnam & Co., 155 
N.E. 891, 244 N.Y. 545, affirming 
215 N.Y.S. 919, 216 App.Div. 843. 

20 C.J. p 362 note 56. 

That electricity might jtimp 
Failure of electric light company's 
engineer or foreman to warn carpen¬ 
ter, going on roof of electric light 
plant at their invitation, that elec¬ 
tricity might jump from a conductor 
rod, even if he did not come in con¬ 
tact therewith, es,tablished negli¬ 
gence.—Jordan v. Malden Electric 
Co., 138 N.E. 536, 244 Mass. 342. 

74. U.S.—^American General Ins, Co. 
V. Southwestern Gas & Electric Co., 
C.C.A.Tex., 115 F.2d 706. 

Wash.—^Kedziora v. Washington Wa¬ 
ter Power Co., 74 P.2d 898, 193 
Wash. 51. 

20 C.J. p 362 note 57. 

Person occupying position of bailor 
or lessee of the electric company’s 
pole cannot complain of defendant's 
failure to warn him of the danger 
unless he was ignorant of it and de¬ 
fendant knew of his ignorance.— 
Lambert v. Derry Electric Co., 113 
A. 793, 80 N.H. 126. 

Wires in open view 
Corporation for which building was 
being constructed had no duty to 
warn employee of a subcontractor of 
any danger because of existence of 
high-voltage electric wires on cor¬ 
poration’s premises, where the wires 
were open to view and presented pat¬ 
ent danger by reason of common 
knowledge of fact that such wires 
are “dangerous instrumeikalities."— 
Hayden v. Paramount Productions, 
91 P.2d 231, 33 Cal.App.2d 287. 

75. Ala.—Southern Bell Tel., etc.. 


Co. V. McTyer, 34 So. 1020, 137 Ala. 
601. 

20 C.J. p 363 note 62. 

76. Mo.—Strack v. Missouri, etc., 
Tel. Co., 116 S.W. 526, 216 Mo. 601. 

77. U.S.—Tripp v. Cox, C.C.A.S.C., 
296 F. 587. 

Ga.—Georgia Power Co. v. Stone- 
cypher, 170 S.E. 630, 47 Ga.App. 
386. 

Ky.—^Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 10, 270 Ky. 44, 
citing Corpus Juris. 

20 C.J. p 363 note 63. 

Moving arrester 

If a telephone company knows of, 
or by reasonable care would have 
known of, changed condition by ad¬ 
dition built by customer, mahlng lo¬ 
cation of lightning arrester danger¬ 
ous, it is its duty to move it.—^Pearce 
V. Mountain States Telephone & Tele¬ 
graph Co., 173 P. 871, 65 Colo. 91, 
L.R.A.1918F 1102. 

Ownership of wires 
The ownership of residential wires 
is immaterial when considering the 
duty of one selling electricity to 
guard such wires against dangerous 
currents, such as are engendered dur¬ 
ing atmospheric disturbances.—Ala¬ 
bama Power Co. v. Parr, 108 So. 373, 
214 Ala. 530. 

Companies and persons liable gener¬ 
ally, see infra $ 57. 

78. Ala.—^Alabama Power Co. v. 
Bryant, 146 So. 602, 226 Ala. 251— 
Alabama Power Co. v. Parr, 108 So. 
373, 214 Ala. 530. 

Colo.—^Pearce v. Mountain States 
Telephone & Telegraph Co., 173 P. 
871, 65 Colo. 91, L.R.A.1918F 1102. 
D.C.—^Hellweg v. Chesapeake & Po¬ 
tomac Telephone Co., 110 P.2d 546, 
71 APP.D.C. 346. 

Ga.—Georgia Power Cfo. v. Stone- 
cypher, 170 S.E. '530, 47 Ga.App. 
386. 

Ky.—^Dunning v. Kentucky Utilities 
Co., 109' S.W.2d 6, 10, 270 Ky. 44, 
citing Corpus Juris. 

N.C.—Starr v. Southern Bell Tele¬ 


phone & Telegraph Co., 72 S.E. 484, 
156 N.C. 435. 

20 C.J. p 344 note 99. 

Agreemeut to guard 
If a power company agreed with 
a customer to protect his building 
against lightning by protective de¬ 
vices, at the point of connection be¬ 
tween power company’s wires and 
the customer'^ cable, and the cus¬ 
tomer, in reliance on such agreement 
took no measure for his own protec¬ 
tion, the power company would be 
liable for destruction of the building 
by fire caused by lightning, if due to 
absence of such devices.—^Tripp v. 
Cox, C.C.A.S.C., 296 P. 587. 

Customary fuses 

In action for Injury from an elec¬ 
tric shock received from defendant’s 
telephone instrument, the action of 
other companies as to character of 
fuses used in connection .with light¬ 
ning arresters could not conclude de¬ 
fendant.—Joyce V. Missouri & Kan¬ 
sas Telephone Co., Mo.App., 211 S.W. 
900. 

Duty held performed 

Ky.—^Dunning v* Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 

Failure to place warning 
Where one was injured by an elec¬ 
tric current while using a telephone 
during a violent thunder storm, and 
it appeared that the telephone com¬ 
pany maintained on the telephone the 
best known device in general use for 
protection against abnormal or .atmo¬ 
spherical electricity, and was not 
otherwise negligent, the :^ct that 
the company did not place a, warn¬ 
ing on the telephone against its use 
during electrical storms was not 
evidence of negligence in the opera¬ 
tion of the telephone, in the absence 
of a showing that such warning was 
ever placed by the company or by 
any other telephone company on tele¬ 
phone instruments.—^Rocap v. Bell 
Telephone Co. of Philadelphia, 79 A. 
769, 230 Pa. 697, 36 'L.R.A, N.S.> 
279. 
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appliances best known to science are employed, 
since to impose more would be to place on an elec¬ 
tric company the responsibility of an insurer against 
lightning.^^ The mere leaving of telephone *wires 
on a house, from which the phone has been removed, 
as with respect to injuries from lightning, is not 
negligence as a matter of law,^® but a failure to use 
ordinary care to equip such wires with lightning ar¬ 
resters or otherwise properly ground them so as to 
afford protection from lightning, constitutes negli- 
gence.si 

Changing phases of current. A distributor of 
electricity must exercise extraordinary care to pre¬ 
vent injury to persons and property in changing the 
phases of electric current,and a change of the 
phases without notifying the users of the current 
constitutes negligence.^^ 

Cutting off current in case of fire. An electric 
company, which carries on overhead wires a vol¬ 
tage known to be dangerous to any one coming in 
contact therewith, and which maintains such wires 
in a city or town and near to buildings used for 
business or residence, is under a duty to anticipate 
that fires may occur in such buildings, and it owes 
a duty to the owner of such a building to provide 
and use reasonable means whereby the electrical 
current may be cut off, after due notice is given to 
it that there is danger from the wires to firemen 
who are seeking to extinguish the fire, when the 
cutting off of the current would be consistent with 
the practical operation of its business.^^ Where an 
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electric company is advised of a fire endangering 
a high-voltage wire, it must use due diligence to 
remedy the situation,*5 and if, under the circum- 
stances,^® a reasonably prudent person would have 
shut off the electricity, it is guilty of negligence if 
it fails to do so.^^ electric company is not re¬ 
quired to discontinue all light and power in a 
district in which a fire alarm is given in absence df 
special circumstances requiring it in a particular 
case.88 The utmost that is required is that it shall 
hold itself in readiness and cut off the current when 
the necessity arises and it is informed thereof by 
proper authority.89 No duty rests on the electric 
company to have a man on hand to cut off the elec¬ 
tricity in every instance of fire;^® nor is it negli¬ 
gent in not having an employee at the fire charged 
with the duty of disconnecting particular wires or 
signaling for the disconnection of the district.^^ 
The fact that an employee was present at a fire, but 
not in the performance of any duties, and did noth¬ 
ing to prevent injury from live wires did not charge 
the company with negligence.^^ An electric com¬ 
pany has been held not to be liable to the owner 
of a building burned because its agent warned fire¬ 
men it would be dangerous to turn on a stream of 
water because of the electric wires, and the firemen 
waited until the electricity was turned off out of 
regard for their personal safety.^^ An electric com¬ 
pany has the right to cut its wires in case of fire 
when it is reasonably necessary in order to save 
loss or damage to its property, but it cannot cut 


Older desiflrn. 

Where there are two devices de¬ 
signed to arrest excess current of 
electricity, one being newer in design 
than the other, but both construct¬ 
ed on the same principle and Iden¬ 
tical in operation so far as they act 
as protectors against lightning, the 
fact that the telephone company was 
using the older .instead of the newer 
design does, not establish negligence 
on its part.—Stecher v. Southwestern 
Bell Telephone Go., 295 P. 709, 132 
Kan. 362. 

Contrary anthoiity 

(1) It has been held in one case, 
however, that a company need not 
Insulate its wires against electricity 
having its origin in the clouds or at¬ 
mosphere.—^Phoenix Light, etc., Co. v. 
Bennett, 74 P. 48, 8 Ariz. 314, 63 L. 
R.A 219. 

(2) The holding in this case has 
been criticized and the court stated 
that no other court seems to have 
adopted that view.—Columbus R. Co. 
V. Kitchens, 83 S.E. 529, 142 Ga. 677, 
L.R.A.1915C 670. 

79. Ky.—^Dunning v. Kentucky Util¬ 
ities Co.,. 109 S.W.2d 6, 10, 270 Ky. 

44, citing Corpus Juris. 


89i Pa,—Sinkovich v. Bell Telephone 
Co. of Pennsylvania, 133 A. 629, 286 
Pa. 427. 

81- Tex.—^Western Telephone Cor¬ 
poration of Texas v. McCann, Civ. 
App., 69 S.W.2d 465, reversed on 
other grounds 99 S.W.2d 895, 128 
Tex. 582. 

82. La,—Sugar Bros. Co. v. City of 
Monroe, 138 So. 658, 173 La. 760. 

83. La.—Sugar Bros. Co. v. City of 
Monroe, supra. 

84- U.S.—^Bowen & Son v. Iowa Pub¬ 
lic Service Co., C.C.A.Iowa, 35 P.2d 
616. 

Not interference with property 

Constructing transmission line so 
near building as to make use of fire 
hose dangerous was not interference 
with owner’s property.—^Bowen & 
Son V. Iowa Public Service Co., su¬ 
pra. 

85. Tenn.—Osborne v. Tennessee 
Electric Power Co., 12 S.W.2d 947, 
158 Tenn. 278. 

86. Matters to consider 

Jury should consider character of 
notice of fire endangering wires, in¬ 
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formant’s situation, etc., means of 
shutting off current, territory and 
plants affected, etc., in determining 
whether current should have been 
shut off.—Osborne v. Tennessee Elec¬ 
tric Power Co., supra. 

87. Tenn.—Osborne v. Tennessee 
Electric Power Co., supra. 

88. Cal.—Pennebaker v. San Joaquin 
Light, etc., Co., 112 P. 459, 158 Cal. 
579, 139 Am.S.R. 202. 31 L.R.A., 
N.S., 1099. 

89. Cal.—^Pennebaker v. San Joaquin 
Light, etc., Co., supra. 

20 C.J. p 363 note .65. 

90. Mont.—Sellers v. Montana-Da- 
kota Power Co., 41 P.2d 44, 99* 
Mont 39. 

91. Cal.—^Pennebaker v. San Joaquin 
Light & Power Co., 112 P. 459, 158 
Cal. 579, 139 Am.S.R. 202, 3l L.R. 
A., N.S., 1099. 

92. Cal.—^Pennebaker v. San Joaquin 
Light & Power Co., supra. 

93. U.S.—D^owen & Son v. Iowa Pub¬ 
lic Service Co., C.C.A.Iowa, 56 P. 
2d 539. 
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off the supply arbitrarily and escape liability for the 
consequent damages,^^ 

Persons working about wires. The duty imposed 
on one maintaining wires’ charged with dangerous 
currents of electricity to exercise care commensu¬ 
rate with the danger extends to wires located near 


to a place where others are rightfully employed,^5 
and the company is liable to such a workman for 
injuries resulting from its negligence.®® This rule 
extends to employees of independent contractors or 
subcontractors engaged to do work about the prem¬ 
ises.®*^ Where a company maintained high tension 


4 ^ Minn.—Mullen v. Otter Tail 
Power Co.. 153 N.W. 746. 130 Minn. 
386, L.R.A.1916D 447. 

95. Ga.—City of Albany v. James. 

147 S.E. 396, 39 Ga.App. 379. 

Mo.—Choka v. St. Joseph Ry., Liigrht. 
Heat & Power Co., 260 S.W. 67, 
303 Mo. 132—Lofty v. Lynch-Mc- 
Donald Const. Co., 256 S.W. 83, 215 
Mo.App. 163—^Hudson v. Union 
Electric Light & Power Co., App., 
234 S.W. 869. 

Ohio.—^Holden v. Cincinnati Gas & 
Electric Co.. 14 N.E.2d 943, 57 Ohio 
App. 448. 

Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

Joint use of poles see infra S 57. 

Pireman who was killed by com¬ 
ing in contact with live wires of an 
electric company while climbing a 
ladder to aid in -fighting a fire was 
not a mere licensee as to the electric 
company occupying with its wires 
the public street.—City of Shreve¬ 
port V. Southwestern Gas & Elec¬ 
tric Co.. 82 So. 785, 145 La. 680. 
Moving of dexxlck 
A statement by the person in 
charge of operating a derrick on 
which deceased was working promis¬ 
ing to notify defendant of any 
change In the operation of the der¬ 
rick which would render proximity 
of defendant’s wires dangerous to 
workmen, does not relieve defend¬ 
ant of the duty to anticipate that 
notice might not be given, and that 
conditions under which the derrick 
was operated might be rendered 
more hazardous without notice.— 
Rome Ry. & Light Co. v. Jones, 139 
S.E. 579, 37 Ga.App. 244. 

Fenon. docozating street 

(1) Plaintiff, working for a com¬ 
pany decorating city streets, injured 
while climbing a pole which defend¬ 
ant electric company and others 
were using, cannot recover unless he 
was rightfully there and doing what 
he had a right to do, and the situa¬ 
tion was such that defendant ought 
to have anticipated his presence in 
time to have prevented such injury. 
—^Lambert v. Derry Electric Co., 113 
A. 793. 80 N.H. 126. 

(2) Under such circumstances de¬ 
fendant would not be liable, although 
it knew the poles were being used 
by plaintiff's employers without per¬ 
mission, where it did not have any 
knowledge that plaintiff was without 
knowledge of the danger and proper 


method of procedure in climbing the 
pole, but, if it had had such knowl¬ 
edge, it would have been under a 
moral duty to warn.—^Lambert v. 
Derry Electric Co., supra. 

(3) Defendant's wrongful occupa¬ 
tion of the highway did not give 
plaintiff title to the pole or right to 
use it, and it was not intended to 
make defendant liable directly if 
without fault.—^Lambert v. Derry 
Electnc Co., supra. 

Theatre company held liable for 
injuries to dancer from coming in 
contact with a negligently main¬ 
tained electric appliance, notwith¬ 
standing dancer was employed by, 
and appliance maintained by, operas 
tor of road show, both being engaged 
in a common enterprise and operator 
of road show was not an independent 
contractor.—Sechrist v. Public 
Square Theatre Co., 6 N.E.2d 803, 
64 Ohio App. 209. 

Workman fainting 
One maintaining uninsulated high- 
voltage wires in close proximity to 
plaintiff's work is not relieved from 
liability because plaintiff fainted and 
fell against wires.—Thompson v. City 
of Lamar, 17 S.W.2d 960, 322 Mo. 
514. 

96. U.S.—Southern Pac. Co. v, Mc- 
Cready, C.C.A.Cal., 47 P.2d 673, cer¬ 
tiorari denied 52 S.Ct. 10, 284 U.S. 
624, 76 L.Ed. 532. 

Ga.—City of Albany v. James, 147 S. 

E. 396, 39 Ga.App. 379. 

La.—Freibert v, Sewe'rage and Wa¬ 
ter Board of New Orleans, App., 
159 So. 767. 

Md.—Brown v. Edison Electric Il¬ 
ium. Co., 45 A. 182, 90 Md. 400, 
78 Am.S.R. 442, 46 L.R.A. 745. 

20 C.J. p 3?4 note 73. 

ZTotice to disconnect power 
Telephone company’s casual men¬ 
tion to power company of intention 
to do some work on a certain line 
was Insufficient to require power 
I company to disconnect electricity un¬ 
der its contract to do so on notice. 
—^Moran’s Adm’x v. Kentucky Pow¬ 
er Co„ 14 S.W.2d 1087, 228 Ky. 329. 

One contracting to repair an elec¬ 
tric railway’s high-tension wires 
along its railway lines is under no 
duty thereby to make changes in the 
location of such wires or to cover 
them with insulation or boxes for 
the protection of the company’s em¬ 
ployees on the premises engaged in 
work incident to their employment, 
and cannot be made to respond in 
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.damages to such employees injured 
by coming in contact with the wires. 
—Mozingo V. WellsbUrg Electric 
Light, Heat & Power Co., 131 S.B. 
717, 101 W.Va. 79. 

Person employed in vwa-THng- 
pairs on bridge is not a trespasser 
as to the owner of electric wires 
maintained thereon.—^Perham v. Port¬ 
land Gen. Electric Co., 53 P. 14, 24„ 
33 Or. 451, 72 Am.S.R. 730, 40 L.R.A. 
799. 

97. Mass.—^Fulton v. Edison Electric 
Illuminating Co. of Boston, 21 N.B. 
2d 609, 303 Mass. 258. 

N.J.—^Kappertz v. R. B. McEwan & 
Son, 150 A. 412, 106 N.J.Law 484. 
20 C.J. p 354 note 71. 

Employee of another who is per¬ 
forming no service for defendant, or 
a person assisting him, is not, as to 
defendant, an invitee. 

Cal.—Hayden v. Paramount Produc¬ 
tions, 91 P.2d 231, 33 Cal.App.2d 
287—^Leslie v. City of Monterey, 34 
P,2d 837, 139 Cal.App. 715. 

R.I.—^Roe V. Narragansett Electric 
Co., 166 A 695, 53 R.I. 342. 

Tex.—^McGinty v. Texas Power & 
Light Co., Clv.App., 71 S.W.2d 354, 
error refused. 

Safe place statute 
Although owner did not own, se¬ 
lect, or control the equipment or em¬ 
ployees of subcontractor erecting on 
owner's premises, structural steel for 
factory, under the safe place statute 
owner was charged with knowledge 
that in order to erect structural steel 
some of such steel had to be raised 
to a height at which it would come 
in proximity with uninsulated elec¬ 
tric wires belonging.to electric com¬ 
pany, and hence duty rested on own¬ 
er under safe place statute to have 
wires relocated, or current shut off. 
—Criswell V. Seaman Body Corpora¬ 
tion, 290 N.W. 177, 233 Wis. 606. 
Warning of danger 

(1) It has been held that an em¬ 
ployee of a contractor doing work 
about the premises should be warned 
of the danger of coming in contact 
with a high-voltage wire.—Galves- 
ton-Houston Electric Ry. Co. v. Rein- 
le, 258 S,W. 803, 113 Tex. 466, an¬ 
swering certified questions, Civ.App., 
264 S.W. 783. 

(2) Where an independent con¬ 
tractor was given warning of the 
danger involved in building a plat¬ 
form on electric poles to enable him 
to hoist materials to the ^roof of the 
building, the electric company was 



ELECTRICITY 


29 O.J-S. 

wires near a pole which employees of another com¬ 
pany were required to climb, the former company 
owed such employees a legal duty to have its wires 
so placed and insulated as to permit them to per¬ 
form their work in safety.^S 

Transformer station. It is the duty of a utilities 
company to place a substantial fence around a trans¬ 
former station and to keep it locked or guarded 
against the admission therein of any except expert 
employees or others having business therein.99 An 
electric company, however, in maintaining a trans¬ 
former station is not bound to safeguard against oc¬ 
currences that cannot be reasonably expected,^ and 
it is not required so to construct its stations as to 
render it impossible for a boy to climb into them.^ 

Wet fuse box. Since a wet fuse box will con¬ 
duct a current of electricity, it is defendant’s duty 
to place it where human beings will not be likely 
to come in contact with it; and, if such isolation is 
impracticable, the fuse box should be conspicuously 

labeled “dangerous.”^ 
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§ 50. Injuries to Property 

An electric company is liable for Injuries to property 
resulting from its negligence or from the negligence of 
its servants acting within the course of their employment. 

In so far as the care required of an electric com¬ 
pany is the same whether the injury is to person 
or property, cases falling within the rules set forth 
in the particular preceding sections have been dis¬ 
cussed in such sections, even though the particular 
recovery sought is for injury to property. 

An electric company is liable for injuries to prop¬ 
erty resulting from its negligence,^ or from the neg¬ 
ligence of its servants acting within the course of 
their employment,^ proximately causing the injury, 
and not contributed to by negligence of plaintiff or 
his servants.® It is the duty of a company using 
electricity in a public service to make the damage to 
property therefrom as little as possible by using 
the best means reasonably within its power.^ Where 
the particular structure or operation is legally au- 


not guilty of negligence in failing to 
insulate high tension wires over its 
own property.—Monongahela West 
Penn Public Service Co. v. McNutt, 
C.C.A.Ohio, 13 F.2d 846. 

(3) Mere warning given to the con¬ 
tractor is insufficient precaution for 
the protection of his employee, at 
least where the wire is uninsulated 
and a public nuisance as dangerous 
to life and limb.—^Walz v. Public 
Service Electric & Gas Co,, 147 A. 
654, 7 N.J.Misc. 993. 

(4) On the other hand, it has also 

been held that an- employee of an in¬ 
dependent contractor took the prem¬ 
ises as he found them, and that no 
warning of danger was necessary. 
—^Forance v. Bigelow-Hartford Car¬ 
pet Co., 154 N.E. 174, 267 Mass. 
507. V 

Duty to warn generally see infra § 
49. 

98. Ga.—Georgia Power Co. v. Puck¬ 
ett, 179 S.E. 284, 286, 50 Ga.App. 
720, citing Corpus Jnris, and re¬ 
versed on other grounds 182 S.E. 
384, 181 Ga. 386, and vacated 182 

S.E. 623, 52 Ga.App. 127—Columbus 
Power Co. v. Puckett, 100 S.E. 800, 
24 Ga.App. 390. 

Ky.—Louisville Gas & Electric Co. 
V. Beaucond, 224 S.W. 179, 188 Ky. 
725. 

Pa,—^Erie County Electric Co. v. Mu¬ 
tual Telephone Co., 108 A. 524, 265 
Pa. 181. 

20 C.J. p 359 note 19. 

99. Miss.—^Henry v. Mississippi 

Power & Light Co., 146 So. 857, 166 
Miss. 827. 

. Caretaker of transformer station 
had duty to exclude all others, in¬ 


cluding grandson, and duty was non¬ 
delegable.—Henry v. Mississippi 
Power & Light Co., supra. 

Ghiardlng 

It is not required that an electric 
company should keep a guard or 
watchman at a transformer station 
which it has protected by a fence or 
wall. 

Mo,—^Blavatt v. Union Electric Light 
& Power Co., 71 S.W.2d 736, 335 
Mo. 151. 

Wash.—^Hanson v. Washington Wa¬ 
ter Power Co., 5 P.2d 1025, 165 
Wash. 497. 

1. Wash.—^Hanson v. Washington 
Water Power Co., supreu 

Not attractive nuisance 
La,—^McDonald v. Shreveport Rys. 
Co., 142 So. 252, 174 La. 1023, re¬ 
versing McDonald v. Southwestern 
Gas & Electric Co., App., 136 So. 
169, set aside McDonald v. South¬ 
western Gas & Electric Co., 146 
So. 341. 

2. Wash.—^Hanson . v, Washington 
Water Power Co., 5 P.2d 1025, 165 
Wash. 497. 

3. Pa.—MacDougall v. Pennsylvania 
Power & Light Co., 166 A. 589, 
311 Pa. 387. 

4. Colo.—Blankette v. Public Serv¬ 
ice Co. of Colorado, 10 P.2d 327, 90 
Colo. 466, 

Forest area 

A power company is under a duty 
to keep the right of way used by it 
clear of anything which might make 
the presence of its line a hazard in 
a forest area.—^Phillips v. Southern 
California Edison Co., 72 P.2d 769, 
23 Cal.App.2d 222. 
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Wiring In hoiute 

(1) One Installing Internal wiring 
in a house or building is charged 
with the duty to look out for the 
prevention of Ares communicable by 
electric spark.—^Alabama Power Co. 
V. McIntosh, 122 So. 677, 219 Ala. 
546. 

(2) While an electric company is 
onerated with a duty commensurate 
with the danger of the commodity it 
distributes, it is not an insurer of 
the condition of wiring within a 
house.—Tennessee Electric Power Co. 
V. Sims, 108 S.W.2d 801, 21 Tenn.App. 
233. 

5. Ala.—^Alabama Power Co. v. 
’ Emens, 153 So. 729, 733,. 228 Ala. 

466, citing Corpus Xnrls. 

20 C.J. p 363 notes 71, 72. 

Negligent installation 
Where electric company installs 
wiring or appliances defective in con¬ 
sequence of negligence of company’s 
servants, company is liable for in¬ 
jury proximately resulting.—^Ala¬ 
bama Power Co. v. Emens, 153 So. 
729, 228 Ala. 466. 

6. Ala.—Birmingham R., etc., Co. v. 
B. & W. Dry Cleaning Co., 77 So. 
922, 16 Ala.App. 328. 

7. U.S.—^Peoria Waterworks Co. v. 
. Peoria R. Co., C.C.I11., 181 F. 990. 
Ohio.—^Dayton v. City R. Co., 26 Ohio 

Cir.Ct 736. 

20 C.J. p 363 note 74. 

Use of customary methods generally 
see supra § 40. 

Chiardlng wires 

Duty is incumbent on power com¬ 
panies and their employees to take 
care to see that electric wires are 
properly guarded so as to prevent in- 
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thorized, there is no liability for damage necessarily 
caused thereby; the only liability is for negligence.^ 
An electric power house may constitute an.action¬ 
able nuisance.^ Trespass lies for an unauthorized 
maintenance of poles and wires on plaintiff's prem¬ 
ises,^® 

Under the rule of negligence, discussed in the C 
J.S. title Negligence § 66, also 45 C.J. p 847 note 59, 
that one, who for his own purposes brings on his 
land and collects and keeps there anything which 
is likely to do mischief if it escapes, must keep it 
in at his peril, and if he does not do so is prima 
facie answerable for all the damage which is the 
natural consequence of its escape, one who creates 
on his own property an electric current and dis¬ 


charges it into the earth beyond his control,ii or 
permits it to escape to the damage of an adjacent 
owner,jg liable as an insurer for any damage 
thereby caused, regardless of any question of neg¬ 
ligence or care. 

§ 51. Proximate Cause of Injury 

In order to impose liability, the electric company’s 
negligence must have been the proximate cause of the 
damage or injury for which recovery is sought. 

In order to impose liability, defendant's wrong¬ 
ful act or omission must have been the proximate 
cause of the damage or injury for which recovery 
is sought.i2 Whether or not particular acts or 
omissions constitute such proximate cause is de¬ 
termined by the circumstances of each case.i^ The 


jury to property.—Lancaster v. 
South Carolina Power Co., 186 S.E. 
911, 181 S.C. 244. 

a U.S.—Cumberland Tel., etc., Co. 
V. United Electric R. Co., C.C.Tenn., 
42 F. 273, 12 L.R.A. 544. 

20 C.J. p 363 note 75. 
a Ill.—Chicago North Shore St. R. 
Co. V. Payne. 61 N.B. 467. 192 Ill. 
239, affirming 94 Ill.App. 466. 

20 C.J. p 364 note 78. 

la Mass.—^Phelps v. Berkshire St. 

R. Co., 96 N.E. 128, 210 Mass. 49. 

20 C.J, p 364 note 79. 

11. N.Y.—^Hudson River Tel. Co. v. 
Watervliet Turnp., etc., Co., 32 N, 
E, 1481, 135 N.Y. 393, 31 Am.S.R. 
838, 17 L.R.A. 674. 

20 C.J. p 364 note 77. 

12. Md.—^Toy v. Atlantic Gulf & Pa¬ 
cific Co., 4 A.2d 757, 176 Md. 197. 

la Ala.—Birmingham Electric Co. v. 
Lawson, 194 So. 659, 239 Ala. 236— 
Alabama Power Co. v. Bryant, 146 
So. 602,^ 226 Ala. 251—^Lawson v: 
Mobile Electric Co., 85 So. 257, 204 
Ala. 318. 

Cal.—^Hayden v. Paramount Produc¬ 
tions, 91 P.2d 231, 33 Cal.App.2d 
287—Sweatman v. Los Angeles Gas 
& Electric Corporation, 281 P. 677, 
101 Cal.App. 318—Stewart v. San 
Joaquin Light & Power Co., 186 P. 
160, 44 CaLApp. 202. 

Ga.—Bleckley v. Western Carolina 
Telephone Co., 155 S.E. 83, 142 Ga. 
App. 110. 

Iowa.—^Anderson v. Ft. Dodge, D. M. 
& S. R. Co., 226 N.W. 151, 208 Iowa 
369. 

Ky.—Sutton's Adm'r v. Kentucky 
Utilities Co., 53 S.W.2d 711, 245 
Ky. 470—^Kentucky & West Vir¬ 
ginia Power Co. v. Riley's Adm'r, 
25 S.W.2d 366, 233 Ky. 224—Dunn 

V. Central State Hospital, 248 S. 

W. 216, 197 Ky. 807—Wood v. Cum¬ 
berland Telephone & Telegraph Co., 
151 S.W. 29, 151 Ky. 77. 

La.—Sugar Bros. Co. v. City of Mon¬ 
roe, 138 So. 658, 173 La. 760— 


Younse v. Southern Advance Bag 
& Paper Co., App.. 159 So. 611, fol¬ 
lowed in Younse v. Hackett, 159 So. 
617—Stevens v. Richardson, App., 
156 So. 779—Schultz v. Baton 
Rouge Electric Co., 7 La.App. 401. 
Me.—^Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A. 700, 
128 Me. 207. 

Mass.—^Nugent v. Boston Consol. Gas 
Co., 130 N.E. 488, 238 Mass. 221. 
Mich.—Cramer v. Detroit Edison Co., 
296 N.W. 831, 296 Mich. 662. 

Mo.—State ex rel. City of Spring- 
field v. Cox, 36 S.W.2d 102, 327 Mo. 
152, quashing certiorari Cunning¬ 
ham V. City of Springfield, 31 S.W. 
2d 123, 226 Mo.App. 23—^Hohimer 
V. City Light & Traction Co., 262 
S.W. 403, 218 Mo.App. 138—Wash- 
bum V. .Laclede Gaslight Co., 214 
S.W. 410, 202 Mo.App. 10.2, certified 
questions answered 223 S.W. 725, 
284 Mo. 181. 

N.Y.—Stearns v. Postal Telegraph- 
Cable Co., 230 N.Y.S. 143, 224 App. 
Div. 775—01m v. New Yoiflk & 
Queens Electric Light & Power 
Co., 176 N.Y.S. 370, 188 App.Div. 
19. 

N.C.—^Heater v. Carolina Power & 
Light Co., 185 S.E. 447, 210 N.C. 
88—Smith v. Board of Com’rs of 
Lexington, 97 S.E. 378, 176 N.C. 
466. 

Pa.—Kosson v. West Penn Power Co., 
141 A. 734, 293 Pa. 131. 

Tenn.—Claybom v. Tennessee Elec¬ 
tric Power Co., 101 S.W.2d 492, 
20 Tenn.App. 574. 

Tex.—^East Texas Public Service Co. 
V. Johnson, Civ.App., 300 S.W. 
975, modified on other grounds, 
Com.App., 6 S.W.2d 344—^Texas 
Power & Light Co. v. Burt, Civ. 
App., 104 S.W.2d 941, error refused 
—South Western Telegraph & Tele¬ 
phone Co., Civ.App., 106 S.W. 426. 
Va.—Gallaher v. Waynesboro Mut. 
Telephone* Co., 130 S.E. 232, 143 Va. 
383. 

20 C.J. p 367 note 9. 
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Violation of company role held 
not proof of negligence causing in¬ 
jury, where rule was designed for 
other purposes.—^Derosier v.' New 
England Telephone & Telegraph Co., 
130 A. 145, 81 N.H. 451. 

Violation of statute is negligence 
per se, see supra § 48, but, to be ac¬ 
tionable,* causal connection must be 
shown between unlawful act and in¬ 
jury.—^Texas-Louisiana Power Co. v. 
Webster, Civ.App., 59 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

14. Partioular intervening acts or 
omissions, held not proximate 
cause; defendant’s negligence 
proximate cause 

(1) Breaking of telephone wire, 
where injury was caused by defend¬ 
ant's failure properly to insulate.— 
Godbey v. Grinnell Electric & Heat¬ 
ing Co., 181 N.W. 498, 190 Iowa 
1068. 

(2) Defective installation of plant 
by contractor, where defendant's fail¬ 
ure to inspect the system proximate- 
ly caused the injury.—Goar v. Vil¬ 
lage of Stephen, 196 N.W. 171, 157 
Minn. 228.- 

(3) Fact that the work in the 
street on which the decedent was 
engaged was being done without a 
permit from the city.—^McGinnis v, 
Delaware, L. & W. R. Co., 119 A. 
163, 98 NJ.Law 160. 

(4) That plaintifC slipped and came 
into contact with a defectively in¬ 
sulated and negligently placed high 
voltage wire.—Clumfoot v. St. Clair 
Tunnel Co., 190 N.W. 759, 221 Mich. 
113. 

(5) Rain.—^Texas Public Service 
Co. V. Armstrong, Tex.Civ.App., 37 S. 
W.2d 294, error refused. 

(6) Other examples. 

U.S.—^Brunell v. Mountain States 

Power Co., C.C.A.Or., 81 P.2d 306— 

Whitescarver v. Mississippi Power 

& Light Co., D.C.M1SS., 5 F.Supp. 

948, affirmed, C.C.A., Mississippi 
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defendant is not liable where the injury is caused 
by the intervening efficient act of a third person, 
or by an act of God which would have caused the 
injury notwithstanding due care on the part of the 
electric company.i® The mere negligence of a third 
person in failing to guard against the defect in 
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defendant’s appliance which caused the injury is not 
an intervening efficient act.i*^ Negligence of one 
person may be the proximate cause of injury im¬ 
posing liability therefor although the negligence of 
another was a conjunctive or concurrent cause,i® 
or although the party’s negligence concurred with 


Power & Light Co. v. Whitescarver, 
68 F.2d 928. 

Ala.— Home Tel. Co. v. Fields, 43 So. 
711, 150 Ala. 306. 

Cal._^Monroe v. San Joaquin Light & 

Power Corporation, App., 109 P.2d 
720_Morris v. Sierra & San Fran¬ 

cisco Power Co., 207 P. 262, 57 Cal. 
App. 281. 

La._^Hughes v. Southwestern Gas & 

Electric Co., 143 So, 281, 175 La. 
336—^Layne v. Louisiana Power & 
Light Co., App., 161 So. 29, affirmed 
164 So. 345, amended 164 So. 672— 
Ledet v. Lockport Light & Power 
Co., 132 So. 272, 15 La.App. 426— 
Bel V. Louisiana Power & Light 
Co., 123 So. 396, 11 La.App. 557. 
Miss.—^Laurel Light & Ry. Co. v. 

Jones, 102 So. 1, 137 Miss. 143. 

Mo.—Shannon v. Kansas City Light 
& Power Co., 287 S.W. 1031, 315 
Mo. 1136—Smith v. St. Joseph Ry., 
Light, Heat & Power Co., 276 S. 
W. 607, 310 Mo. 469—Schneiter v. 
City of Chillicothe. 107 S.W.2d 112, 
232 Mo.App. 338—Johnson v. Kan¬ 
sas City Electric Light Co., App., 
232 S.W. 1094. 

Ohio.—Union Gas & Electric Co. v. 
Waldsmith, 166 N.E, 688, 31 Ohio 
App. 118. 

Okl.—Southwestern Light & Power 
Co. V. Fowler, 249 P. 961, 119 Okl. 
244. 

Va.—Appalachian Power Co. v. 
Mitchell’s Adm’x, 134 S.E. 558, 145 
Va. 409. 

Wis.—^Hayden v. Carey, 196 N.W. 218, 
182 Wis. 530. 

20 C.J. p 367 note 10 [a]. 

Paxtionlar Interveuiiig acts or omis¬ 
sions held proximate cause; not 
defendant’s negrligence 
<1) Bringing dragline into contact 
with defendant’s wires.—^American 
General Ins. Co. v. Southwestern 
Gas & Electric Co., C.C.A.Tex., 115 
P.2d 706. 

<2) Felling* of tree or limbs of 
trees across defendant’s wire. 

Ark.—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.W.2d 397, 199 
Ark. 1078. 

Mo.—^Majors v. Ozark Power & Water 
Co., 222 S.W. 601, 205 Mo.App. 
337. 

Tenn.—^Moyers v. Ogle, App., 148 S. 
W.2d 637. 

(3) Running into pole by automo¬ 
bile.—Stewart v. San Joaquin Light 
& Power Co., 186 P. 160, 44 Cal. 
App. 202. 

(4) Striking of pole by mules run¬ 


ning away.—Cundiff v. City of 
Owensboro, 235 S.W. 15, 198 Ky. 168. 

(6) Throwing radio aerial wire 
over defendant’s defectively insulat¬ 
ed light wire.—^Alabama Power Co. v. 
Cooper, 156 So. 854, 229 Ala. 318. 

(6) Other examples. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678. 8 Cal.2d 631. 
Mo.—^Washburn v. Laclede Gaslight 
Co., 223 S.W. 725, 284 Mo. 181, an¬ 
swering questions certified 214 S. 
W. 410, 202 MO.APP. 102. 

Pa.—^Kosson v. West Penn Power Co., 
141 A. 734, 293 Pa. 131. 

20 C.J. p 367 note 10 [b]. 

15. U.S.—Blass V. Virgin Pine Lum¬ 
ber Co., C.C.A.Miss., 50 P.2d 29. 
Ala.—Alabama Power Co. v. McIn¬ 
tosh, 122 So. 677. 219 Ala. 546—Gol- 
son V. W. F. Covington Mfg. Co.i 
87 So. 439, 205 Ala. 226. 

Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n V. Comum, 63 P.2d 639, 
49 Ariz. 1. 

Cal.—Stackpole v. Pacific Gas & Elec¬ 
tric Co., 186 P. 354, 181 Cal. 700. 
Ga.—Georgia Power Co. v. Kinard, 
170 S.E. 688, 47 Ga.App. 483—Hig¬ 
ginbotham V. Rome Ry. & Light 
Co., 99 S.E. 638. 23 Ga.App. 753. 

Ill.—Munsen v. Illinois Northern 
Utilities Co., 258 IlLApp. 438. 

Ind.—Caldwell v. Alley, 123 N.E. 432, 
70 Ind.App. 313. 

Mich.—Mueller Furniture Co. v. Citi¬ 
zens’ Telephone Co., 203 N.W. 129, 
230 Mich. 173. 

Okl.—Jafek v. Public Service Co. of 
Oklahoma, 79 P.2d 813, 183 Okl. 
32. 

Tenn.—Claybom v. Tennessee Elec¬ 
tric Power Co., 101 S.W.2d 492, 20 
Tenn.App. 574. 

Wis.—^Wilczynski v. Milwaukee Elec¬ 
tric Ry. & Light Co., 177 N.W. 
876, 171 Wis. 608. 

20 C.J. p 368 note 12. 

Oosnecting telephoxie lines 
A telephone company, which by 
the law was required to connect its 
lines with the lines of a county 
line, and to interchange service, was 
not liable for injury to subscriber.*s 
ear resulting from negligence of 
subscriber on county line, where the 
defendant had no control over such 
subscriber, and the condition caus¬ 
ing 'the injury did not exist at the 
time it connected the line with its 
(defendant’s) switch.—Gallaher v. 
Waynesbpro Mut. Telephone Co., 130 
S.E. 232, 143 Va. 383. 

FeUlng of tree across a properly 
constructed line held independent 
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agency causing the injury.—Georgia 
Power Co. v. Wood, 159 S.B. 729, 43 
Ga.App. 542—Gillespie v. Andrews, 
108 S.E. 906, 27 Ga.App. 509. 

Movable meter box 

Electric company furnishing mova¬ 
ble meter box falling on building 
contractor’s workman was not lia¬ 
ble unless negligent in failing. to 
make box secure after removal by 
others.—Loktich v. Bethlehem Engi¬ 
neering Corporation, 242 N.T. 436, 
152 N.E. 253, reversing 21'3 N.Y.S. 
846, 215 App.Div. 718. 
nacing wire over high tension, line 
Ark.-Pine Bluff Co. v. Bobbitt, 273 
S.W. 1, 168 Ark. 1019. 

16. Tex.—^Western Telephone Corpo¬ 
ration of Texas v. McCann, 99 S. 
W.2d 895, 128 Tex. 582, reversing, 
Clv.App., 69 S.W.2d 465. 

20 C.J. P 369 note 13. 

17. N.H.—^Derosier v. New England 
Telephone & Telegraph Co., 130 A. 
145, 81 N.H. 451. 

20 C.J. P 369 note 14. 

1& Ala.—^Alabama Power Co. v. Mc¬ 
Intosh, 122 So. 677, 219 Ala. 546. 
Ark.—^Arkansas Power & Light Co. 

V. Marsh, 115 S.W.2d 825, 195 Ark. 
1135—Hines v. Consumers’ Ice & 
Light Co., 272 S.W. 59, 168 Ark. 
914, quoting Corpus Juris. 

Ga.—^Bleckley v. Western Carolina 
Telephone Co., 155 S.E. 83, 142 
Ga.App. 110. 

Ky.—Kentucky & West Virginia 
Power Co. v. Riley’s Adm’r, 25 
S.W.2d 366, 233 Ky. 224. 

Mass.—^Nugent v. Boston Consol. Gas 
Co., 130 N.E. 4S8, 238 Mass. 221. 
Mo.—General Box Co. v. Missouri 
Utilities Co., 55 S.W.2d 442, 331 
Mo. 845—Smith v. St. Joseph Ry., 
Light, Heat & Power Co., 276 S. 

W. 607, 310 Mo. 469—Hickman v. 
Union Electric Light & Power Co., 
226 S.W. 570—^Vessels v. Kansas 
City Light & Power Co., 219 S.W. 
80—Kribs v. Jefferson City Light, 
Heat & Power Co., App., 216 S.W. 
762. 

N.H.—Derosier v. New England Tele¬ 
phone & Telegraph Co., 130 A. 145, 
81 N.H. 451. 

N.J.—Gereghty v. Wagner, 187 A. 

152, 117 N.J.Law 174. 

N.T.—Speich v. International Ry. Co., 
221 N.Y.S. 66, 219 App.Div. 620. 
N.C.—^Ramsey v. Carolina-Tennessee 
Power Co., 143 S.E. 861, 196 N.C. 
788. 

ijenn.—Schrader v. Kentucky-Tennes- 
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some other cause in producing the injury,even if 
such other cause is the act of God.^® It is not ma¬ 
terial how many independent agencies intervene if 
the injury is the natural and probable result of de¬ 
fendant’s failure to exercise the care required .21 
The negligence of a telephone company in permit¬ 
ting its wires to remain unprotected from overhang¬ 
ing power wires of another company-^ and in fail¬ 
ing to provide safety devices on a telephone^® are 
the proximate causes of injury to the user of the tel¬ 
ephone from a current from a power wire, unless 
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the act of a third person causing the breaking of 
the power wire was an intervening efficient cause 
of the injury.2^ 

In addition to the requirement that the injury 
should be the natural and probable consequence of 
the electric company’s negligence, it is also neces¬ 
sary that the injury should be one which, in the 
light of the attending circumstances, ought rea¬ 
sonably to have been foreseen might probably oc¬ 
cur as a result of the negligence, 25 although it is. 


ELECTBICITT 


see Light & Power Co., 8 S.W.2d 
495, 157 Tenn. 391, 63 A.L.R. 495. 

20 aj. p 366 note 1. p 369 note 15. 

19. Ky.—Louisville Gas & Electric 
Co. V. Beaucond, 224 S.W. 179, 188 
Ky. 725. 

N.M.—^Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

N.T.—Carlock v. Westchester Light¬ 
ing Co., 197 N.B. 306, 268 N.T. 345. 
reversing 274 N.T.S. 580, 242 App. 
Div. 778. 

S.C.—^Tobias v. Carolina Power & 
Light Co., 2 S.E.2d 686, 190 S.C. 
181. 

Wls.—Criswell v. Seaman Body Cor¬ 
poration, 290 N.W. 177, 233 Wis. 
606. 

20 C.J. p 370 note 16. 

lOEere failnxe to conflue electricity 
within the appointed channels may 
be negligence, and, if injury is di- j 
rectly traceable to such failure, it is 
not material that independent agen¬ 
cies intervened.—^Dunning v. Ken¬ 
tucky Utilities Co.. 109 S.W.2d 6, 270 
Ky. 44. 

20. Ga.—Central Georgia Electric 
Membership Corporation v. Heath, 
4 S.E.2d 700, 60 Ga-App. 649. 

Ky.—^Dunning v. Kentucky Utilities 
Co., 109 S.W.2d 6, 270 Ky. 44. 
Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
Noblette, 199 A. 832, 175 Md. 87. 

Pa.—^Laritza v. Pennsylvania Power 
Co., 162 A. 333, 106 Pa.Super. 587. 
Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S-W.2d 302, 127 Tex. 
126, affirming, Civ.App., 59 S.W.2d 
90 ^—^Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126, affirming, CiviApp., 61 S.W. 
2d 179—^Texas Power & Light Co. 
V. Culwell, Com.App., 34 S.W.2d 
820, reversing, Civ.App., 19 S.W.2d 
816, and modified on other grounds, 
Com.App., 37 S.W.2d 123. 

20 C.J. p 370 note 17. 

.Blowing of trees 

If trees stand in such a position 
as to be blown against defendant's 
wire and endanger it, defendant 
should properly protect its wire 
therefrom, and in failing to do so 
the omission is an act of neglect on 
defendant's part, and not an act of 


God.—Smith v. San Joaquin Light 
& Power Corporation, 211 P. 848, 
59 Cal.App. 647. 

21. Mo.—Campbell v. St. Louis Unit¬ 
ed R. Co., 147 S.W. 788, 243 Mo. 
141. 

20 C.J. p 370 note 18. 

22. Ariz.—Crandall v. Consolidated 
Tel., etc., Co.. 127 P. 994, 14 Ariz. 
322. 

23. Ariz.—Crandall v. Consolidated 
Tel., etc., Co., supra. 

24. Ariz.—Crandall v. Consolidated 
Tel., etc., Co., supra. 

25. Ariz.—Salt River Valley Water 
Users* Ass'n v. Cornum. 63 P.2d 
639, 49 Ariz. 1. 

Ark.—Southwestern Gas & Electric 
Co. v. Deshazo, 138 S.W.2d 397, 199 
Ark. 1078. 

Cal.—^Hauser v. Pacific Gas & Elec¬ 
tric Co., 23 P.2d 1068, 133 Cal. 
App. 222. 

Ga.—Rome Ry. & Light Co. v. Jones, 
139 S.E. 579, 37 Ga.App. 244. 

Ill.—^Austin V. Public Service Co. of 
Northern Illinois, 132 N.E. 458, 299 
Ill. 112, 17 A.L.R. 795, reversing 
219 IlLApp. 167. 

Ind.—Capitol Airways v. Indianapolis 
Power & Light Co., 18 N.E.2d 776, 
215 Ind. 462. 

Kan.—Simon v. Missouri & Kansas 
Telephone Co., 154 P. 242, 97 Kan. 

42. 

La.—^Ledet v. Lockport Light & Pow¬ 
er Co., 132 So. 272, 15 La.App. 426. 
Mo.—^Hohimer v. City Light & Trac¬ 
tion Co., 262 S.W. 403, 218 Mo.App. 
138. 

N.J.—Adams v. Atlantic City Electric 
Co., 199 A. 726, 120 N.J.Law 357 
—Adams v. Atlantic City Electric 
Co., 199 A. 27. 120 N.J.Law 357 
—Robbins v. Thies, 189 A. 67, 
117 N.J.Law 389—^Hoyt v. Public 
. Service Electric & Gas Co., 187 A. 

43. 117 N.J.Law 106—McGinnis v. 
Delaware, L. & W. R. Co., 119 A 
163, 98 N.J.Law 160. 

N.T.—^Morrison v. New York Tele¬ 
phone Co., 14 N.E.2d 786, 277 N.T. 
444, modifying 298 N.T.S. 176, 251 
App.Div. 716, reargument denied 16 
N.B.2d 405, 278 N.T. 694—Ferrari v. 
New York Cent. R. Co., 230 N.T.S. 
60, 224 App.Div. 182, affirmed 166 
N.E. 311, 260 N.T. 627—Olm v. 

604 


New York & Queens Electric Light 
& Power Co., 176 N.T.S. 370, 188 
App.Div. 19. 

N.C.—Smith v. Board of Com'rs of 
Lexington, 97 S.E. 378, 176 N.C. 
466. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282—Cooper v. North Coast Power 
Co., 244 P. 671, 117 Or. 384—Cooper 
V. North Coast Power Co., 244 P. 
665, 117 Or. 652, rehearing denied 
245 P. 317, 117 Or. 652. 

Pa.—Mirnek v. West Penn Power 
Co., 123 A. 769, 279 Pa. 188. 

S.C.—^Tobias v. Carolina Power & 
Light Co., 2 S.E.2d 686, 190 ■ S.C. 
181. 

Tex.—Oil Belt Power Co. v. Touch¬ 
stone, Civ.Appo 266 S.W. 432. 

W.Va.—^Musser v. Norfolk & W. Ry* 
Co., 9 S.E.2d 524. 

20 C.J. p 351 note 58, p 370 note 22. 

Breach of duty, causal connection. 

(1) A distinction should be drawn 
between breach of duty and causal 
connection. As to breach of duty, 
probability of injury is essential; as 
to the latter, it is not.—^Derosier v. 
New England Telephone & Telegraph 
Co., 130 A. 145,' 81 N.H. 46JL. 

(2) Consequently, where fault of 
defendant telephone company in 
sending current into guy wire con¬ 
curred with fault of traction com¬ 
pany, which jointly occupied'pole, in 
failing to install insulator, thereby 
causing fatal Injury to traction com¬ 
pany's lineman, defendant telephone 
company was liable for proximately 
causing injury, although it could 
not have foreseen or anticipated 
traction company’s neglect.—^Derosier 
V. New England Telephone & Tele¬ 
graph Co., supra. 

XnstaUatioiL of equlpmeait 

(1) The duty of exercising care 
in . the installation of electrical 
equipment extends to any person 
who might with reasonable anticipa¬ 
tion be endangered by faulty or im¬ 
proper Installation.—^Monroe v. San 
Joaquin Light & Power Corporation,. 
CaLApp., 109 P.2d 720. 

(2) Where electric wires installed 
by independent contractor passed 
through window sixteen feet above 
ground and^ before being energiaetL 



ELECTRICITY 


29 C.J.S. 


§ 53 


not necessary to render it the proximate cause that 
the electric company could or might have foreseen 
the particular consequence or precise form of the 
injury.2® It is enough if the danger is such that 
the company knew, or ought to have known, that 
protection of some kind was necessary to save from 
harm all persons lawfully engaged in the immedi¬ 
ate locality,27 and that the injury complained of is 
the natural and probable consequence of the negli¬ 
gent fault.28 An electric company is bound to an¬ 
ticipate the influence of ordinary storms customary 
to the locality,^® but not unusual storms.^® 


§ 52. Contributory Negligence 

As a general rule, contributory negligence on the 
plaintiff’s part bars a recovery. 

As a general rule, contributory negligence on the 
part-of plaintiff in an action for injury against an 
electric company precludes a recovery,^! except 
where the injury is the result of willful, wanton, 
or reckless conduct of defendant.32 

§ 53. -What Constitutes 

A failure on the plaintiff’s part to act as aA ordinarily 
prudent person would have done under the circumstances 
constitutes contributory negligence. 


were to be a.ttached to poles, due 
care did not require Independent con¬ 
tractor, before turning work over 
to owner, to provide protection 
against persons touching them.— 
Bogoratt v. Pratt & Whitney Air¬ 
craft Co., 157 A. 860, 114 Conn. 126. 

Cutting of wire 

City and telephone company negli¬ 
gently leaving telephone wires touch¬ 
ing electric wire could reasonably 
have anticipated independent agency 
might cut telephone wires, leaving 
wire hanging.—Bleckley v. Western 
Carolina Telephone Co., 166 S.E. 88, 
42 Ga.App. 110. 

Buies of National Slectric Safety 
Code, adopted by state department of 
public utilities, as to construction 
and maintenance of electric lines 
near trees, did not require owner of 
high tension line to anticipate every 
possible condition under which sound 
green tree about. forty feet away 
might be so broken down or storm- 
swept as to make it necessary to go 
on another's land and cut tree or re¬ 
move line, if tree grew to such 
height that it might at some time 
be blown across line.—Southwestern 
Gas & Electric Co. v. Deshazo, 138 
S.W.2d 397, 199 Ark. 1078. 

Consequences not reasonably to be 
anticipated 

(1) Where twelve year old boy’s 
contact with high voltage electric 
wire near top of pole came about 
only because of exercise of his in- | 
genuity in using a loose ground 
wire as a ladder in ascending pole 
to retrieve a rope, power company 
was not liable for boy’s injuries on 
ground of negligence in failing to 
anticipate that loose ground wire 
involved risk of death or injury to 
children.—^Keep v. Otter Tail Power 
Co., 277 N.W. 213, 201 Minn. 476. 

(2) Other cases, see 20 C.J. p 370 
note 22 [b], 

26. Idaho.—Chase v. Washington 

Water Power Co., Ill P.2d 872. 
Mich.—^Lamb v. Consumers Power 

Co., -281 N.Wj 632, 286 Mich. 228. 
Minn.—^Fairbault v. Northern States 


Power Co., 247 N.W. 680, 188 

Minn. 614. 

Miss.—Laurel Light & Ry. Co. v. 

Jones. 102 So. 1, 137 Miss. 143. 
Mo.—^Kessler v. West Missouri Pow¬ 
er Co., 283 S.W. 705, 221 Mo.App. 
644—Johnson v. Kansas City Elec¬ 
tric Light Co., App., 232 S.W. 
1094. 

N.Y.—Grant v. Utica Gas & Electric 
Co.. 229 N.T.S. 766, 224 App.Biv. 
223—^Burrows v. Llvingston-Ni- 
agara Power Co., 216 N.T.S. 516, 
217 App.Div. 206, affirmed 155 N.E. 
892,‘ 244 N.T. 648—Olm v. New 
York & Queens Electric Light & 
Power Co., 176 N.Y.S. 370, 188 App. 
Div. 19. 

Ohio.—^Wolf V. Ford, 7 Ohio App. 
461. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282—Cooper v. North Coast Power 
Co., 244 P. 671, 117 Or. 384—Cooper 
V. North Coast Power Co., 244 P. 
665, 117 Or. 652, rehearing denied 
245 P. 317, 117 Or. 662. 

S.C.—Tobias v. Carolina Power & 
Light Co., 2 S.B.2d 686, 190 S.C. 
181. 

Tex.—Texas Public Service Co. v. 
Armstrong, Civ.App., 37 S.W.2d 
294, error refused. 

20 C.J. p 371 note 23. 

27. Iowa.—Toney v. Interstate Pow¬ 
er Co., 163 N.W. 394, 180 Iowa 1362. 

20 C.J. P 371 note 24. 

28. Ind.—^Beaning v. South Bend 
Electric Co.. 90 N.E. 786, 46 Ind. 
App. 261. 

29. Cal.—Rocca v. Tuolumne County 
Electric Power & Light Co., 245 
P. 468, 76 CaLApp. 669. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139- Or. 
282. 

20 C.J. P 371 note 26. 

Ordinary weather 

(1) Wires must be so erected as to 
withstand ordinary weather.—^Mitch¬ 
ell V. Charleston Light, etc., Co., 22 
S.B. 767, 46 S.C. 146, 31 L.R.A. 677. 

(2) It is sufficient to exercise ordi¬ 
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nary care to accomplish this result.— 
Quincy Gas, etc., Co. v. Bauman, 
104 llLApp. 600, affirmed 67 N.E. 
807, 203 III 295. 

3a Mich.—^Anthony v. Cass County 
Home Tel. Co., 130 N.W. 659, 165 
Mich. 388. 

20 C.J. p 372 note 27. 

31. U.S.—^Barnett v. Des Moines 
Electric Co., C.C.A.Iowa, 10 P.2d 
111 .. 

Ark.—Southwestern Gas & Electric 
Co. V. Murdock. 37 S.W.2d 100, 183 
Ark. 565—^Arkansas Power & Light 
.Co. V. Hubbard. 28 S.W.2d 710, 181 
Ark. 886—Hines v. Consumers' Ice 
& Light Co., 294 S.W. 409, 173 Ark. 
1100 . 

Ga.—^Little v. Rome Ry. & Light 
Co., 133 S.B. 643, 35 Ga.App. 482. 
Mich.—Cramer v. Detroit Edison Co„ 
296 N.W. 831, 296 Mich. 662. 

Mo.—^Piculjan v. Union Electric 
Light & Power Co., 234 S.W. 1006, 
208 Mo.App. 331. 

Pa.—Chernuka v. Philadelphia Elec¬ 
tric Co., 182 A. 643. 320 PA 193— 
Mimek v. West Penn Power Co., 
123 A. 769, 279 Pa. 188. 

Tex.—Olivas v. El Paso Electric Co., 
Civ.App., 64 S.W.2d 154, error re¬ 
fused. 

Wash.—Scott V. Pacific Power & 
Light Co., 36 P.2d 749, 178 Wash. 
647. 

20 C.J. p 372 note 30. 

Protection of property 
Plaintiff is guilty of contributory 
negligence if he fails to use ordinary 
care in the protection of his prop¬ 
erty.—Hagan & Cushing Co. v. Wash¬ 
ington Water Power Co., C.C.A.Idaho, 
99 F.2d 614. 

Time of negligence 
The contributory negligence bar¬ 
ring a recovery may have’ occurred 
prior to the time of the accident, 
as, in the installing of defective 
fixtures by the person injured.— 
Frazier v. Geneva, 208 Ill.App. 666. 

32. AIa—^B irmingham R., etc., Co. v. 
Jackson, 73 So. 627, 198 Ala. 378. 

20 C.J. p 372 note 31. 



ELECTRICITY 


29 C.J.S. 


§ 53 


The question whether plaintiff was guilty of neg¬ 
ligence contributing to his damage, injury, or death 
depends on whether, under all the facts, circum¬ 
stances, and conditions surrounding him, he acted 
as an ordinarily prudent man would have acted sim¬ 
ilarly situated,taking into account the extent of 
his experience.®^ In the case of a child the ques¬ 
tion is whether his conduct under the circumstances 


indicated want of that care which is to be expect¬ 
ed, and which the law demands of one of his age 
seeing what he saw and knowing what he knew.®5 
One who has notice of the dangerous condition of 
a wire or other electrical appliance and voluntarily 
or recklessly brings himself into contact with it can¬ 
not hold the company for the res.ulting injuries,3® 
and this is true of any adult, although he is wholly 


33. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. Murdock. 37 S.W.2d 100, 
101, 183 ^rk. 565, citing Corpus 
jraris—^Arkansas Power & Light 
Co. V. Hubbard, 28 S.W.2d 710, 181 
Ark. 886. 

Cal.—Royal Indemnity Co. v. Mid¬ 
land Counties Public Service Cor¬ 
poration, 183 P. 960, 42 Cal.App. 
628. 

Iowa.—Murphy v. Iowa Electric Co., 
220 N.W. 360, 206 Iowa 567. 

Ky.—^Kentucky Power Co. v. Kurtz, 
32 S.W.2d 991, 236 Ky. 169. 

Minn.—^Peterson v. Minnesota Pow¬ 
er & Light Co., 288 N.W. 588. 206 
Minn. 268. 

Okl.—Shawnee Gas & Electric Co. v. 

Griffith, 222 P. 235, 96 Okl. 261. 
Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied 223 P. 725, 110 Or. 
231. 

Wash.—Scott V. Pacific Power & 
Light Co., 36 P.2d 749, 178 Wash. 
647. 

20 CJ. p 372 note 34. 

Degree of voltage 

The measure of the negligence of 
the one Injured is not diminished 
by the degree of danger of contact. 
—State V, Consolidated Gas, Electric 
Light & Power Co. of Baltimore, 
150 A. 452, 159 Md. 138. 

Exercise of ordinary care for his 
own safety is all the law requires 
of plaintiff.—^Kentucky Service Co, 
V. Miracle, 66 S.W.2d 521. 246 Ky. 
797. 

Plaintiffs held contribntorily negli¬ 
gent 

Ark.—^Arkansas Power & Light Co. 
V. Hubbard. 28 S.W.2d 710, 181 
Ark. 886. 

Ill.—^Munsen v. Illinois Northern 
Utilities Co., 258 IlLApp. 438. 

Ky.—City of Owensboro v. Winfrey, 
229 S.W. 135, 191 Ky. 106. 

Pa.—^Dezelan v. Duquesne Light Co., 
5 A.2d 552, 334 Pa. 246—Eberlin 
v: Philadelphia Electric Co., 159 
A. 439, 306 Pa. 239. 

Plaintiffs held not contribntorily 
negligent 

(1) Carpenter placing corrugated 
Iron roofing in close proximity to 
dangerous uninsulated high tension 
wire.—^Layne v. Louisiana Power & 
Light Co., La.App., 161 So. 29, af¬ 
firmed 164 So. 345, amended 164 So. 
672. 

(2) Fireman killed by coming in 


contact with defendant's live wire 
I while in the ordinary discharge of 
his duties, although two of his com¬ 
panions ahead of him saw and 
avoided the wire.—City of Shreve¬ 
port V. Southwestern Gas & Elec¬ 
tric Co., 82 So. 785, 145 La. 680. 

(3) One injured by lightning while 
using a telephone in a dwelling dur¬ 
ing an electrical storm in progress 
at some distance from the dwelling. 
—^Rural Home Telephone Co. v. Ar¬ 
nold. Ky., 119 S.W. 811. 

(4) Pedestrian using alley.—Gra¬ 
ham v. City of Ames, 192 N.W. 299, 
196 Iowa 337. 

(5) Other cases. 

Ark.—^Arkansas Power & Light Co. 
V. Bollen, 134 S.W.2d 585, 199 Ark. 
566. 

La.—^Walton v. Louisiana Power & 
Light Co., App., 152 So. 760—^Hud¬ 
son V. Louisiana Electric Co., 7 
La.App. 78. 

Mont.—Parnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 

217. 

Tenn.—Kentucky-Tennessee Light & 
Power Co. v. Perry, 13 Tenn.App. 
664. 

Tex.—^E1 Paso Electric Co. v. Per¬ 
kins, Civ.App,, 292 S.W. 935. 

34i Ark.—Southwestern Gas & Elec¬ 
tric Co. v. Murdock, 37 S.W.2d 
100, 183 Ark. 565. 

Ky.—McMurtry’s Adm'x v. Kentucky 
Utilities Co., 239 S.W. 62, 194 Ky. 
294. 

Miss.—^Mississippi Power & Light 
Co. V. Goosby, 192 So. 453, 187 
Miss. 790. 

Pa.—Lindsay v, Glen Alden Coal Co., 
177 A. 751, 318 Pa. 133. 

Wis.—Hayden v. Carey, 196 N.W. 

218, 182 Wis. 530. 

20 C.J. p 372 note 35. 

3S. Ill.—Wolczek V. Public Service 
Co. of Northern Illinois, 174 N. 
E. 577, 342 Ill. 482—Martens v. 
Public Service Co. of Northern Il¬ 
linois, 219 Ill.App. 160—Gherra v. 
Central Illinois Public Service Co., 
212 Ill.App. 48. 

Ky.—^Union Light, Heat & Power 
Co. V. Lunsford, 225 S.W. 741, 189 
Ky. 785. 

La.—^McDonald v. Southwestern Gas 
& Electric Co., App., 136 So. 169, 
reversed on other grounds Mc¬ 
Donald V. Shreveport Rys. Co., 142 
So. 252, 174 La. 1023, set aside 
McDonald v. Southwestern Gas & 
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Electric Co., 146 So. 341—^Ledet v. 
Lockport Light & Power Co., 132 
So. 272, 15 La.App. 426. 

Mich.—^Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
N.C.—^Ellis V. Carolina Power & 
Light Co., 137 S.E. 163, 193 N.C. 
357. 

Or.—Sander v. California Oregon 
Power Co., 291 P. 365, 133 Or. 571 
—Cooper V. North Coast Power 
Co.. 244 P. 671, 117 Or. 384—Coop¬ 
er V. North Coast Power Co., 244 
P. 665,. 117 Or. 652, rehearing de¬ 
nied 245 P. 317, 117 Or. 652. 

Pa.—^Morris v. Jefferson Electric 
Co., 123 A. 321, 278 Pa. 361. 

Wis.—^Haselmaier v. Milwaukee 

Electric Ry. & Light Co., 201 N. 
W. 257, 185 Wis. 210. ■ 

20 C.J. p 372 note 86. 

Child held contribntorily negUgrat 
Ind.—^Brush v. Public Service Co. of 
Indiana. 21 N.E:2d 83, 106 Ind. 
App. 564—^Kent v. Interstate Pub¬ 
lic Service Co., 168 N.E. 465, 97 
Ind.App. 13. 

Mo.—State ex rel. Kansas City Light 
& Power Co. v. Trimble, 285 S.W. 
455, 315 Mo. 32, 49 A.L.R. 1047. 
Ohio.—Miller v. Suburban Power 
Co., 179 N.E. 202, 41 Ohio App. 70. 
Wash.—^Hanson v. Washington Wa¬ 
ter Power Co;, 5 P.2d 1025, 165 
Wash. 497. 

Wis.—^Bonni'well v. Milwaukee Light, 
Heat & Traction Co., 182 N.W. 
468, 174 Wis. 1. 

Bstarded mental development 
Deaf mute of eighteen with men¬ 
tal development of child of six was 
chargeable with that degree of care 
as children of his mental age are 
chargeable as respects injuries re¬ 
ceived from high-voltage wires when 
climbing supporting tower.—Harris 
v. Indiana General Service Co., 189 
N.E. 410, 206 Ind. 351. 

36. U.S.—^Kelly v. Duke Power Co., 
C.C.A.N.C., 97 P.2d 629—Barnett v. 
Des Moines Electric Co., C.C.A. 
Iowa, 10 F.2d 111, 112, citing Cor¬ 
pus Juris. 

•Ga.—City of Quitman v. Elder, 190 
S.E. 445, 55 Ga.App. 460. 

Kan.—^Hawn v. EAnsas Gas & Elec¬ 
tric Co., 262 P. 245, 122 Kan. 395. 
Ky.—^Kentucky & West Virginia 
Power Co. v. Brown's Adm’x, 136 
S.W.2d 70, 281 Ky. 133—Kentucky 
Power Co. v. Kurtz, 32 S.W.2d 991, 
236 Ky. 169. 
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unskilled in the handling of electricity.37 To give 
rise to this defense, however, it must he shown that 
plaintiff in coming in contact with the appliances 
voluntarily and unnecessarily or negligently ex¬ 
posed himself to danger.38 It is not necessarily 
negligent to attempt to remove a dangerous wire,^^ 
or to incur danger by attempting to rescue anoth¬ 
er.^® A person employed about electric wires or 


appliances must exercise reasonable care to take 
proper precautions for his own safety.^i On the 
question of contributory negligence it is immaterial, 
so far as defendant is concerned, what were the 
rules of another company by which plaintiff was 
employed, or whether such rules have been 
waived.'*^ Where two or more companies arrange 
for joint use of poles for electric wires, or main- 


La.—Bouchon v. New Orleans Ry. Co., 182 N.E. 77, 259 N.T. 443, af- 

& Light Co., 97 So. 587, 154 La. firming * 243 N.Y.S. 599, , 230 App. 

397. I>iv. 328. 

Md.—^Potomac Edison Co. v. State, Pa.—Matlack v. Pennsylvania Pow- 
for Use of Hoffman, 177 A. 163, er & Light Co., 167 A. 37, 312 Pa. 

168 Md. 156—State, for Use of 206—Aljoe v. Penn Cent. Light & 

Hoffman, v. Potomac Edison Co.. Power Co., 126 A. 759, 281 Pa. 368. 

170 A. 568, 166 Md. 138. a-at-Ha-ici 

Mass.—^Pina v. Cape & Vineyard (i) 'Where the peril is known or 

Electric Co., 193 N.E. 563, 289 plainly observable by a reasonably 
Mass. 85. prudent person, one who throws a 

Mo.—^Morris v. Kansas City Light & radio aerial over a high-tension line, 
, Power Co., 258 S.W. 431, 302 Mo. or otherwise brings the aerial in 
475—Gray v. Union Electric Light contact with such line, is contribu- 
& Power Co., App., 282 S.W. 490. torily negligent. 

N.H.—Croteau v. Twin State Gas & Md.—State v. Consolidated Gas, 

Electric Co., 112 A. 397, 79 N.H. Electric Light & Power Co. of 

515. Baltimore, 150 A. 462, 159 Md. 

K.M.—Crespin v. Albuqueraue Gas 138—State v. Eastern Shore Gas 

& Electric Co., 50 P.2d 259, 39 N. & Electric Co. of Maryland, 142 

M. 473. A. 503, 155 Md. 660. 

N.C.—^Rushing v. Southern Public N.T.—Troidle v. Adirondack Power 
Utilities Co., 166 S.B. 300, 203 N. & Light Corporation, 169 N.E. 654, 
C. 434. 252 N.T. 483, reversing 233 N.Y.S. 

Pa.—^Lindsay v. Glen Alden Coal 545, 225 App.Div. 444. 

Co., 177 A. 751, 318 Pa. 133—Hoke N.C.—King v. Manetta Mills Co., 185 
V. Edison Light & Power Co., 130 S.B. 647, 210 N.C. 204. 

A. 309, 284 Pa. 112—Williams v. Pa.—^Parker v. Pennsylvania Power 
Metropolitan Edison Co., 110 A. Co., 152 A. 538, 301 Pa. 375. 

92, 267 Pa. 158. ( 2 ) Where, however, the lifting 

Va.—Williams v. Virginia Electric of an antenna from an electric light 

& Power Co., 3 S.E.2d 365, 173 Va. wire would not have been unsafe 

179. had the insulation on such light wire 

W.Va.—Craft v. Pordson Coal Co., been sound, a workman so doing was 

171 S.E. 886 , 114 W.Va. 295. not contributorily negligent where 

Wis.—^Relland v. Wisconsin Valley the fact that the insulation was 

Electric Co., 233 N.W. 91, 202 Wis. worn off could not readily be seen 

499—Ottman v. Wisconsin-Mlchi- from the ground.—^Royal Indemnity 
gan Power Co., 225 N.W. 179, 199 Co. v. Pittsfield Electric Co., 199 N. 
Wis. 4. E. 69, 293 Mass. 4. 

20 C.J. p 373 note 37. 37 . Ill,—Munsen v. Illinois North- 

Acts of experienced workmen held ern Utilities Co., 258 llLApp. 438. 
to constitute contributory negli- Ky.—Capital Gas, etc.. Light Co. v.. 
gence.—^Rosser v. City of Payette, Davis, 128 S.W. 1062, 138 Ky. 628. 
Mo.App., 235 S.W. 153—20 C.J. P 38. Ky.—^Kentucky Utilities Co. v. 
S78 note 37 [b]. Black’s Adm’x, 61 S.W.Zd 905, 244 

Biinslnr oondaotors In ooataot wltli 

La.—^Lawn v. City of Monroe, 8 La. 

U.S.—Monongahela West Penn Pub- -^.pp. 541. 
lie Service Co. v. McNutt, C.C.A. Mo.—Bricker v. City of Troy, 287 S. 
Ohio, 13 P.2d 846. 

Cal.—Dresser v. Southern California Tex. Texas-Louisiana Power Co. v. 
Edison Co., 82 P.2d 965, 28 Cal. Webster, 91 S.W.2d 302, 127 Tex. 

App.2d 510—Bartuluci v. San Joa- 126, affirming, Civ.App., 59 S.W.2d 

duin Light & Power Corporation, 902—Texas-Louisiana Power Co. 

69 P.2d 440 21 Cal.App.2d 376. Daniels, 91 S.W.2d 302, 127 Tex. 

Iowa.—Aller v. Iowa Electric Light 12«» affirming, Clv.App., 61 S.W.2d 
& Power Co., 288 N.W. 66 . 172- 

La.—Bujol V. Gulf States Utilities 20 C.J. p 374 note 39. 

Co., App., 147 So. 545—^Boudreaux 39- Neb.—Wolfinger v. Shaw, 292 
V. Louisiana Power & Light Co.. N.W. 731, 735, citing Ck>rpn 8 Jn- 
135 So. 90, 16 La.App. 664. ris. 

N.T.—Buell V. Utica Gas & Electric 20 C.J. p 375 note 40. 
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Tex.—Texas-Louisiana Power 
Co. V. Webster, Civ.App., 59 S.W. 
2d 902, affirmed 91 S.W.2d 302, 127 
Tex. 126. 

20 C.J. p 375 note 41. 

Fact to be considered 
While alleged fact that person 
was electrocuted in effort to save an¬ 
other from peril would not excuse 
deceased from negligence in coming 
near wire If he knew or should have 
known of its deadly character, fact 
was to be considered with other 
facts in determining decedent's con¬ 
tributory negligence.—^Potomac Edi¬ 
son Co. V. State, for Use of Hoff¬ 
man, 177 A. 163, 168 Md. 156. 
Plaintiff held not attempting rescue 
U.S.—Barnett v, Des Moines Electric 
Co., C.C.A.Iowa, 10 P.2d 111. 

41. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. Bianchi. 132 S.W.2d 375, 
198 Ark. 996. 

Colo.—Straight v. Western Light & 
Power Co., 214 P. 897, 73 Colo. 188. 
Wis.—^Reiland v. Wisconsin Valley 
Electric Co., 233 N.W. 91, 202 Wis. 
499. 

20 C.J. p 376 note 42. 

Failure to wear rubber gloves 

The failure of an employee re¬ 
quired to work about high tension 
wires to wear rubber gloves has 
been held to be contributory negli¬ 
gence.—^Reed v. Norristown Electric 
Light, etc., Co., 72 A. 1046, 223 Pa. 
591. 

Ignorance of danger 

Employee of independent contrac¬ 
tor engaged in erecting and anchor¬ 
ing smokestack was not contribu¬ 
torily negligent in obeying order as 
to how work should be performed 
where he did not know of danger 
incident to contact of guy wire with 
open, high tension electric coils on 
top of poles near place of work.— 
Neitzke v. Kraft-Phenix Dairies, 253 
N.W. 679, 214 Wis. 441. 

Safest means 

A lineman with one year's experi¬ 
ence, who was engaged in work on 
a pole carrying city's electric power 
line and wires of a telephone com¬ 
pany, was bound to choose safest 
and most efficient method for accom- 
, pushing work.—^Bmery v. Pacific 
Telephone & Telegraph Co., CaLApp., 
110 P.2d 1079. 

42. Iowa.—Snyder v. Mutual Tel. 
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tain their poles and wires in dangerous proximity 
to each other, the employees of each must exercise 
due care for their own safety.'*^ If plaintiff at the 
time of his injury was engaged in an unlawful act 
and this was the proximate contributing cause of 
his injury, the company is not liable,provided the 
particular phase of his conduct in which the unlaw¬ 
fulness consisted w^as an act of which the company 
had a right to complain.^® 

Choice between alternative courses. Where one 
experienced in his business has a choice of doing 
certain work on or near electrical wires or appli¬ 
ances by a safe or a dangerous way, he must select 


the safe way; and if he voluntarily selects the dan¬ 
gerous alternative when he knows, or in the ex¬ 
ercise of due care should know, of the danger, he 
is guilty of a lack of ordinary care.^® 

Knowledge of defect or danger. Knowledge of 
danger is an important factor determining the 
question of contributory negligence,^^ and it has 
been stated that there can be no contributory neg¬ 
ligence in the absence of knowledge of the dan- 
ger.4* A higher degree of care is required of one 
with knowledge of danger to amount to ordinary 
care than would be required of one without such 
knowledge.^® A man of ordinary sense and pru- 


Co., 112 N.W. 776, 135 Iowa 215, 
14 L.R.A-,N.S.. 321. 

20 C.J. p 375 note 47. 

43. Ark.—^Hines v. Consumers* Ice 
& Light Co., 294 S.W. 409, 173 
Ark. 1100. 

Ky.—^Louisville Gas & Electric Co. 
V. Beaucond, 224 S.W. 179, 188 Ky. 
725. 

20 C.J. p 375 note 49. 

4t Cal.—^Morris v. Sierra & San 
E*rancisco Power Co., 207 P. 262, 
57 CaLApp. 281. 

Kan.—Hawn v. Kansas Gas & Elec¬ 
tric Co., 252 P. 245, 122 Kan. 395. 
20 C.J. p 375 note 50. 

Boy iiyiiLg’ kite from a street or 
commons was not committing a 
wrongful act.—Schneiter v. City of 
Chillicothe, 107 S.W.2d 112, 232 Mo. 
App. 338. 

BnmkeiL driver 

One intoxicated to degree prevent¬ 
ing him from exercising normal fac¬ 
ulties and driving with care of 
sober, prudent person, cannot drive 
automobile, although not drunk as 
respects collision with power pole, 
and a guest knowing that automo¬ 
bile driver was under influence of 
intoxicating liquor is guilty of con¬ 
tributory negligence precluding re¬ 
covery for injuries.—^Jones v. Pa¬ 
cific Gas & Electric Co., 285 F. 709, 
104 CaLApp. 47. 1 

arc violation. 

(1) Deceased in appearing on top 
of house and with stick several feet 
long lifting electric service wires 
so that they would pass over top 
of building being moved along high¬ 
way was not so molesting, handling, 
and interfering with wires as to con¬ 
stitute violation of statute.—^Davis 
V. Missouri Electric Power Co., I" 
App., 88 S.W.2d 217. 

(2) Floor cleaner was held not 
to be contributorily negligent be¬ 
cause his employer had no permit to 
use gasoline under city ordinance.— 
Alabama Power Co. v. McIntosh, 122 
So. 677, 219 Ala. 546. 

Fuzpose of statute 

Statute regulating moving of 


structures on public highways, over 
which electric wires are suspended, 
was enacted in Interest of public 
welfare generally.—Hawn v. Kansas 
Gas & Electric Co., 252 P. 245, 122 
Kan. 395. 

45. Ga.—Johnson v. Rome R., etc., 
Co., 62 S.E. 491, 4 Ga.App. 742. 

20 C.J. p 375 note 51. 

46. Ga.—Columbus Power Co. v. 
Puckett, 100 S.E. 800, 24 Ga.App. 
390. 

Bo uegllgeuce 

An electrician, in employ of a 
third person, who was called to a 
residence to make repairs on elec¬ 
tric wires ordinarily carrying a 
voltage of 110 , but which, by rea¬ 
son of defendant's negligence in per¬ 
mitting two primary uninsulated 
wires to rest on an upper cross-arm 
carried a voltage of 2,300, which 
was carried by a secondary wire in¬ 
to residence, whose use of a dry 
board under his feet was unsafe 
only by reason of defendant’s negli¬ 
gence, was not guilty of negligence 
in choosing the dangerous instead of 
the safe method of doing his work. 
—York v. General Utility Corpora¬ 
tion, 176 N.W. 352, 44 N.D. 51. 

47. Mo.—^Bricker v. City of Troy, 
287 S.W. 341, 315 Mo. 363. 

•N.Y.—Shindler v. Sullivan County 
Light & Power Corporation, 209 
N.Y.S. 562, 213 App.Div. 71, af¬ 
firmed 150 N.K 559, 241 N.Y. 571. 
Tenn.—^Kentucky-Tennessee Light & 
Power Co. v. Perry, 13 Tenn.App. 
664, 671, quoting Corpus JtiriSp 
Wis.—^Neitzke V. Kraft-Phenix Dai¬ 
ries, 253 N.W. 579, 214 Wis. 441. 
20 C.J. p 375 note 53. 

Pailure of ooxupaay to perform duty 
Garage owner injured by electric 
shock was not contributorily negli¬ 
gent, unless he knew, or could have 
known, electric company had not 
performed duty to furnish safe ap¬ 
pliances.—Southwestern Gas & Elec¬ 
tric Co. V. Murdock, 37 S.W.2d 100. 
183 Ark. 565. 

XhJnry from, ohstruotlou 

Ark.—Arkansas Power & Light Co. 
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V. Thompson, 120 S.W.2d 709, 196 
Ark. 1012. 

N.J.—Coan v. Public Service Electric 
& Gas Co., 142 A. 665,' 105 N.J. 
Law 501, affirmed 144 A. 917, 10 
N.J.Law 487. 

Plaintiff held chargeable with knowl¬ 
edge 

N.Y.—Gildon Holding Corporation v. 
New York & Queens Transit Corpo¬ 
ration, 284 N.Y.S. 539, 157 Misc. 
644. 

Temporary forgetfulness 

(1) Temporary forgetfulness of the 
presence of a dangerous wire does 
not render a person who is cognizant 
of the danger other than negligent 
unless his mind is momentarily di¬ 
verted from the peril by some spe¬ 
cial and adequate cause. 

Ill.—^Munsen v. Illinois Northern 
Utilities Co., 258 IlLApp. 438. 

Md.—State v. Eastern Shore Gas & 
Electric Co. of Maryland, 142 A. 
503, 155 Md. 660. 

20 C.J. p 372 note 34 [a] (1). 

(2) On the other hand, it has also 
been held that even if a carpenter 
Injured by coming in contact with 
an uninsulated high tension wire 
negligently close to a roof on which 
he was working momentarily forgot 
such dangerous wire, this would not 
alone constitute contributory negli¬ 
gence.—Layne v. Louisiana Power & 
Light Co., La.App., 161 So. 29, af¬ 
firmed 164 So. 345, amended 164 So. 
672. 

(3) A person required to work in 
a place of danger is not required to 
give that undivided attention to the 
dangers which threaten him as is re¬ 
quired of a place of danger with 
nothing to divert or distract his at¬ 
tention from such dangers.—^Hodgson 
v. Wisconsin Gas & Electric Co., 
206 N.W. 191, 188 Wis. 341. 

48. Tex.—Texas Utilities Co. v. 
Dear, Civ.App., 64 S.W.2d 807, er¬ 
ror dismissed. 

49. Ala.—Alabama Power Co. v. Mc¬ 
Intosh, 422 So. 677, 219 Ala. 546. 

20 C.J. p 375 note 54. . 
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dence is chargeable with knowledge of danger when 
he has knowledge of the facts and they are such 
as are ordinarily sufficient to impress such a man 
that danger exists.^o An ordinary person is held 
to know the danger attending contact with electric 
wires, and if he heedlessly brings himself in con¬ 
tact with such wire, and is injured in consequence, 
his contributory negligence will prevent recovery.^i 
Also the law ordinarily charges a person of unim¬ 
paired vision with seeing an object which, if he 
had used his senses, he, in the nature of things, 
must have seen.52 Qn the other hand, a person will 
not be charged with knowledge of dangers which 
he had no reason to expect so as to be denied re¬ 
covery on the grounds of contributory negligence.53 
The mere fact that a dangerous agency is used rais¬ 
es no presumption that the public know enough of 
its nature to avoid the danger ^hich may arise 
from its use.^^ One who climbs a telephone pole 
is not charged with knowledjE^e that its rightful use 
is for uninsulated and dangerous wires.55 The fact 


that defendant is charged with knowledge of the 
danger does not also impute knowledge thereof to 
the linesman of another company using the same 
pole.5® 

§ 54. -Reliance on Care of Owner of 

Wire 

In the absence of knowledge to the contrary, a plain¬ 
tiff’s reliance on the owner of an electric wire or appliance 
to exercise the care required of him does not constitute 
contributory negligence. 

It cannot be imputed to plaintiff as negligence 
that he did not anticipate culpable negligence on the 
part of defendant.57 It is generally held that a 
person whose occupation brings him in proximity to 
an electric company’s wires or appliances has a 
right to assume that the owner of the wires has ex¬ 
ercised the care required by law,58 but this rule 
has been denied,and qualified by an exception 
in case he knows, or by ordinary care can ascer¬ 
tain, that due care has not been exercised.®® A 


Tliat outer coatlasT of iusulatlou 
Tintig in shreds was not sufficient to 
charge electrical worker with knowl¬ 
edge that wire was uninsulated.— 
Haight V. New Orleans Public Serv¬ 
ice Co., 2 La.App. 405. 

60. Ala.—Alabama Power Co, v. 

Curry, 153 So. 634, 228 Ala. 444. 
Ky,—Morton’s Adm’r v. Kentudky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 Ky. 174. 

Electrical appliances 
Persons near electrical appliances 
wired to operate machinery are 
charged with knowledge of danger. 
—McGinty v.’ Texas Power & Light 
Co., Tex.Civ.App.. 71 S.W,2d 354, er¬ 
ror refused. 

51. Pa.—Chernuka v. Philadelphia 
Electric Co., 182 A. 543, 320 Pa. 
193. 

20 C.J. p 376 note 55. 

Degree of danger 

A person observing electric wires, 
while presumed to know that danger 
may be present, is not bound to 
know the degree of danger.—Sebok v. 
Pennsylvania Edison Co., 1 A.2d 680, 
331 Pa. 524. 

Bnle inapplicable 

Asserted rule presuming that ordi¬ 
nary persons know that electric 
transmission wires are dangerous 
was inapplicable in action against 
power company by Ferris wheel op¬ 
erator’s foreman injured in dis¬ 
mantling wheel when cable, expect¬ 
ed to fall between wheel and high- 
voltage wire, lodged against wire 
which foreman supposed to carry 
only 110 or 220 volts as in previous* 
years.—Smith v. Appalachian Electric 
Power Co., C.C.A.W.Va., 74 'F.2d 647. 

29 C.J.S.-C9 


52. W.Va.—Craft v. Pordson Coal 
Co., 171 S.B. 886, 114 W.Va. 296. 
XTninsulated wire 

Ark.—^Arkansas Power & Light Co. 
V. Hubbard, 28 S.W.2d 710, 181 
Ark. 886. 

Telephone lineman, stringing wire 
on light poles, was charged with 
knowledge of defective insulation on 
light wire jn plain view.—Hines v. 
Consumers’ Ice & Light Co., 294 S.W. 
409, 173 Ark. 1100. 

53b Ky.—^Kentucky Utilities Co. v. 
Black’s Adm’x, 51 S.W.2d 905, 244 
Ky. 562. 

La.—Lawn v. City of Monroe, 8 La. 
App. 541. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, 91 S.W.2d 302, 127 Tex. 
126, affirming, Civ.App., 59 S.W.2d 
902—^Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126, affirming. Civ.App., 61 S.W.2d 
179. 

64. Cal.—Giraudi v. Electric Impr. 
Co., 40 P. 108, 107 Cal. 120, 48 Am. 
S.R. 114, 28 L.H.A. 596. 

20 C.J. p 376 note 56. 

55. U.S.—^Dover v. Gloucester Elec¬ 
tric Co., C.C.Mass., 155 P. 256. 

56. N.H.—Derosier v. New England 
Telephone & Telegraph Co., 130 A. 
145, 81 N.H. 451. 

57. Mo.—^Brouk v. United Wood 
Heel Co., App., 145 S.W.2d 475. 

Mont.—Farnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont 
217. 

20 C.J. p 376 note 59. * 

Patron has right to assume that 
light company will furnish electrici¬ 
ty so as not to imperil his safety.— 
Roster v. Inter-State Power Co., 237 
N.W. 738, 58 S.D. 521. 
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58. Ga.—Columbus Power Co. v. 
Puckett, 100 S.E. 800, 24 Ga.App. 
390. 

N.H.—Derosier v. New England Tele¬ 
phone & Telegraph Co., 130 A. 145, 
81 N.H. 451. 

20 C.J. p 376 note 60. 

Inspection 

Plaintiff is not charged with the 
duty of inspecting electric wires 
near which he Is required to work. 

Ky.—City of Henderson v. Book, 219 
S.W. 787, 187 Ky. 612. 

N.H.—Derosier v. New England Tel¬ 
ephone & Telegraph Co., 130 A. 145, 
81 N.H. 451. 

20 C.J. p 376 note 60 [a] (4). 
Insulation 

Plaintiff has a right to assume 
that an electric wire is properly in¬ 
sulated at a place where it ought to 
be, in the absence of knowledge to 
the contrary.—^Kentucky-Tennessee 
Light & Power Co. v. Priest’s Adm’r, 
127 S.W.2d 616, 277 Ky. 700—20 C.J. 
p 376 note 60 [b]. 

Violation of oirdinauce 
A person employed about electric 
: wires is not required to be on the 
lookout for dangerous situations, the 
existence of which he has no reason 
to suspect, and which the ordinances 
of the city expressly forbid.—Olson 
V. Nebraska Tel. Co., 120 N.W. 421, 
83 Neb. 735. 

59. N.Y.—Mangan v. Hudson River 
Tel. Co., 100 N.T.S. 539, 50 Misc. 
388. 

20 C.J. p.377 note 61. 

63. Ky.—Bowling Green Gas Light 
Co. v. Dean, 134 S.W. 1115, 142 Ky. 
678. 

20 C.J. p 377 note 62. 
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person so employed is bound to look for patent de¬ 
fects only, not for latent defects.®^ A person on a 
public street or highway has a right to assume that 
an electric company has exercised the necessary de¬ 
gree of care for his safety and that the way is free 
from danger from electric wires and appliances.®^ 

§ 55. - Proximate Cause of Injury 

In order to bar a recovery, the plaintiff’s negligence, 
as a general rule, must have been a proximate cause of 
his injury. 

In order for the negligence of plaintiff to be a 
bar to his recovery, such negligence must have been 
a proximate cause of the injury.®® 


§ 56. Assumption of Risk 

The doctrine of assumption of risk generally applies 
only where there is a contractual relationship between the 
parties. 

The test of assumption of risk is not whether the 
injured person exercised due care, but rather wheth¬ 
er the dangerous condition was known or plainly 
observable.®^ The doctrine of assumption of risk 
generally applies only to cases between employer 
and employee or where there is a contractual re¬ 
lationship,®® although it has been held that a pedes¬ 
trian on the sidewalk assumes the risk of dangers 
apparent to his observation.®® A lineman working 
on poles used also by an electric light company as- 


ei- N.C.—Mitchell v. Raleigh Elec¬ 
tric Co., 39 S.E. 801. 129 N.C. 166, 
85 Am.S.R. 735, 55 L.R.A. 398. 

20 C.J. p 377 note 63. 

02. Ind.—Town of Frankton v. dos¬ 
ser, 20 N.E.2d 216, 107 Ind.App. 
193. 

20 C.J. p 377 note 66. 

Knowledge of danger 

<1) A pedestrian who has knowl¬ 
edge that a live wire is down has 
a duty of care to avoid coming in 
contact with it. 

Ala.—Wright v. J. A. Richards & 
Co., 108 So. 610, 214 Ala. 678. 

Mo.—Morris v. Kansas City Light & 
Power Co., 258 S.W. 431, 302 Mo. 
475. 

(2) By permitting a charged elec¬ 
tric wire to remain upon a public 
thoroughfare, an electric , company 
maintained a "public nuisance” in vio¬ 
lation of law, and as respects con¬ 
tributory negligence of person in¬ 
jured thereby some three hours after 
reporting to company that wire was 
down, and being assured that it 
would be taken care of immediately, 
such person was entitled to assume 
that current In wire had been cut 
off.—Shearer v. Pacific Gas & Elec¬ 
tric Co., Cal.App., 110 P.2d 690. 
l^ooklng for wires 

It is not expected of a traveler 
over a highway to look up to see if 
perchance a stray wire may be 
dangling ahead and above him. 

Ark.—Jacks v. Reeves, 95 S.W 781, 
78 Ark. 426. 

Pa.-^Mayhugh v. Somerset Telephone 
Co.. 109 A. 211., 265 Pa. 498. 
Obstruction. 

A horseman driving cattle, in the 
evening along a public road which 
had no sidewalks was not confined 
to the traveled part of the road, 
where the wagons had made ruts, or 
even to the graded portion, with ref¬ 
erence to subjecting an electric 
power company to liability for in¬ 
juries to him from an unguarded guy 
wire in or near the roadway.—^Athens 
Electric Light & Power Co. v. Tan¬ 
ner, Tex.Civ.App., 225 S.W. 421. 


Truck driver is not required to ex-' 
amine electrical wires stretched 
across highway before passing un¬ 
der them, as regards contributory 
negligence.—^Eaton v. Consumers’ 
Power Co., 240 N.W. 24, 256 Mich. 
549. 

63. Ala.—^Wright v. J. A. Richards 
& Co., 108 So. 610, 214 Ala. 678. 

Conn.—^Hassett v. Palmer, 12 A.2d 
646, 126 Conn. 468. 

La.—Layne v. Louisiana Power & 
Light Co., App., 161 So. 29. af¬ 
firmed 164 So. 345, amended 164 So. 
672. 

Minn.—Fitch v. City of Blue Earth, 
230 N.W. 469, 180 Minn. 125. 

Tenn.—Tennessee-Jellico Coal Co. 
V. Young, 79 S.W.2d 316, 18 Tenn. 
App. 537. 

20 C.J. p 372 note 32. 

Plaintiff’s uegllgeuce hold proximate 
cause of injury 

Ill.—Gherra v. Central Illinois Public 
Service Co., 212 IILApp. 48. 

Iowa.—^Dilley v. Iowa Public Service 
Co.. 227 N.W. 173, 210 Iowa 1332. 
Mo.—Morris v. Kansas City Light & 
Power. Co., 258 S.W. 431, 302 Mo. 

■ 476. 

Pa.—Parker v. Pennsylvania Power 
Co.. 152 A. 538, 301 Pa. 375. 

64. Known and realized 

A person does not assume the risk 
until it is known and realized.—Hud¬ 
son V. Louisiana Electric Co., 7 La. 
App. 78. 

Metal in ladder 

Where the only way to ascertain 
whether metal rivets went entirely 
through a ladder and thus caused it 
to become a conductor was to use 
a magnet or take the ladder apart, 
an employee using the ladder and 
bringing it in contact with charged 
wires was not within the assumption, 
of risk doctrine.—^Monongahela West 
Penn Public Service Co. v. Albey, C. 
C.A.Ohio, 31 P.2d 85, certiorari de¬ 
nied Monongahela West Penn Public 
Service Corporation v. Albey, 50 S. 
Ct. 27, 280 U.S. 568, 74 L.Ed. 621. 


xrnkuowu dangers are not as¬ 
sumed. 

Ala.—^Alabama Power Co. v. McIn¬ 
tosh, 122 So. 677, 219 Ala. 546. 

N.H.—^Derosier v. New England Tele¬ 
phone & Telegraph Co., 130 A. 145, 
81'N.H. 451. 

Ohio.—^La Bounty v. Defiance Gas & 
Electric Co., 153 N.E. 88, 21 Ohio 
App. 154. 

6B. Mo.—Thompson v. City of La¬ 
mar, 17 S.W.2d 960, 322 Mo. 614. 
N.T.—Olm V. New York & Queens 
Electric Light & Power Co., 176 
N.Y.S. 370, 188 App.Div. 19. 

Tex.—^West Texas Utilities Co. v. 
Renner, Com.App., 53 S.W.2d 451, 
modifying in part, Civ.App., 32 S. 
'W.2d 264. 

20 C.J. p 377 note 68. 

Employee of contractor 
In suit by employee of independ¬ 
ent contractor against general em¬ 
ployer for injuries sustained by un¬ 
insulated high voltage wire near 
place of work, defense of assumed 
risk was held inapplicable.—West 
Texas Utilities Co. v. Renner, Tex. 
Civ.App., 32 S.W.2d 264, modified in 
part, Com.App., 53 S.W.2d 451. 
Xuvltee 

Where invitee in coal mine did not 
know of risk from electric wire, he 
did not assume risk therefrom.—^Vir¬ 
ginia Iron, Coal & Coke Co. v. Per- 
key’s Adm’r, ISO S.E. 403, 143 Va. 
168. 

Terms distinguished 
As a general proposition "assump¬ 
tion of risk” is applicable to cases 
involving contractual relationship, 
and while "volenti non fit injuria” 
may be applied in such cases, its ap¬ 
propriate and more general use is 
found as a defense in the broader 
field of negligence actions generally. 
—^Monongahela West Penn Public 
Service Co. v. Albey, C.C.A.Ohio, 31 
F.2d 85, certiorari denied Mononga¬ 
hela West Penn Public Service Cor¬ 
poration V. Albey, 50 S.Ct 27, 28 U.S. 
568, 74 L.Ed. 621. 

66 . Pa.—Smith v. Harwood Electric 
Co., 99 A. 473, 255 Pa. 165. 


A 



29 C.J.S. 


ELECTBICITT 


sumes the risks of all patent defects which are ob¬ 
vious or can with the exercise of ordinary care be 
discovered or ascertained;®^ and a subcontractor’s 
employee assumes all risks he knows or ought to 
know to exist in working ne^r uninsulated wires,®® 
but not the risk of dangers not ordinarily incident 
to the business.®® It is also held that a lineman does 
not assume the risk of injury from the wires of an 
electric company unless the danger was so apparent 
or obvious that a person of his experience and in¬ 
telligence would not have acted as he did,'^® or un¬ 
less the risk resulted from hazards of the place 
after it had been made as safe as it could have been 
made,'^^ and that one not a servant of defendant, 
having a right to go upon its poles, does not take 
the risk of a dangerous condition of defendant’s 
wires unless he knew of it and voluntarily exposed 
himself to it.'^^ a customer does not assume the 
consequences of a neglect by the electric company 
to perform its duty.^® 

§ 57. Companies and Persons Liable 

a. Ownership and control of appliances 


§ 57 

b. Joint use of poles or appliances and 
joint negligence 

a. Ownership and Control of Appliances 

The duty and responsibility of a mere generating com¬ 
pany is ordinarily limited to making a proper connection 
and delivering the electric current to the purchaser's 
wires and appliances in a manner which, so far as such 
delivery is concerned, protects life and property. 

The duty and responsibility of a mere generating 
company is generally held to be limited to making a 
proper connection and delivering the electric cur¬ 
rent to the purchaser’s wires and appliances in a 
manner which, so far as such delivery is concerned, 
protects life and property,and there is no duty 
of inspection to see that the purchaser’s wires and 
appliances are in a safe condition and kept so7® 
Accordingly, where wiring or other electrical appli¬ 
ances on private premises are owned and controlled 
by the owner or occupant of such premises, a com¬ 
pany which merely furnishes electricity is not re¬ 
sponsible for the insulation or condition of such 
wiring or appliances and is not liable for injuries 
caused by their defective condition,, to such owner 
or occupant,7® or to third persons on such premis- 
es.'^'^ A like rule has been applied to the poles and 


67. N.T.—Paine v. Long Island City 
Electric Ilium., etc., Co., 72 N.T.S. 
279, 64 App.Div. 477. 

68 . U.S.—^Dunn v. Cavanaugh, N.T., 
185 P. 451, 107 C.C,A. 621. 

69. Idaho.—Gagnon v. St. Maries 
Light, etc., Co., 141 P. 88 , 26 Idaho 
87. 

20 C.J. p 377 note 72. 

70- Ky.—Bowling Green Gas Li§rht 
Co. V. Dean, 134 S.W. 1115, 142 
Ky. 678. 

20 CJ. p 377 not? 73. 

7L Ky.—^Bowling Green Gas Light 
Co. V. Dean, supra. 

73. Mass.—Illingsworth v. Boston 
Electric Light-Co., 37 N.E. 778, 161 
Mass. 583, 25 L.R.A. 552. 

73. Ala.—^Alabama Power Co. v. 
Bryant, 146 So. 602, 226 Ala. 251. 

74. Ga.—Georgia Power Co. v. Kin- 
ard, 170 S.E. 688 , 47 Ga.App. 483. 

Ky.—^Kentucky Utilities Co. v. Sut¬ 
ton's Adm'r, 36 S.W.2d 380, 237 
Ky. 772. 

Mo.—Smith v. Southwest Missouri 
R. Co„ 62 S.W.2d 761, 763, 333 Mo. 
314, quoting Corpus Juris. 

Okl.—^Minnesota Electric Light & 
Power Co. v. Hoover, 229 P. 285, 
288, 102 Okl. 270, quoting Corpus 
Juris. 

20 C.J. p 364 note 85. 

Test of duty 

The ownership or control of the 


wires and appliances is the test of 

the duty to exercise care.—City of 

Cushing V. Presbury, Okl., 109 P.2d 

1077. 

75. U.S.—Bristol Gas & Electric Co. 
V. Deckard, C.C.A.Tenn., 10 P.2d 
66 . 

Ala.—Johnson v, Alabama Power Co., 
159 So. 695, 698, 230 Ala. 91, quot¬ 
ing Corpus Juris. 

Cal.—Roberts v. Pacific Gas & Elec¬ 
tric Co., 283 P. 353, 102 CaLApp. 
422. 

Ga.—Georgia Power Co. v. Kinard, 
170 S.E. 688, 689, 47 Ga.App. 483, 
citing Corpus Juris. 

Ill.'—Kelley v. Public Service Co. of 
Northern Illinois, 21 N.E.2d 43, 
300 IlLApp. 354. 

Ky.—Kentucky Utilities Co. v. Sut¬ 
ton’s Adm’r, 36 S.W.2d 380, 237 Ky. 
772. 

Mo,—Smith v. Southwest Missouri 
R, Co., 62 S.W.2d 761, 763, 333 Mo. 
314, quoting Corpus Juris. 

Okl.—^Minnesota Electric Light & 
Power Co. v. Hoover, 229 P. 285, 
288, 102 Okl. 270, quoting Corpus 
Juris. 

Pa.—^Adains v. United Light, Heat & 
Power Co., 69 Pa.Super. 478. 

Tex.—^Huddleston v. Dallas Power & 
Light Co., Civ.App., 93 S.W.2d 199, 
200, error dismissed, citing Corpus 
Juris. 

W.Va.—^Martin v. Appalachian Elec¬ 
tric Power Co., 158 S.B. 246, 246, 
109 W.Va. 129, quoting Corpus Ju¬ 
ris. 


Wis.T-Oesterreich v. Claas, 295 N.W. 

766, 237 Wls. 343. 

20 C.J. p 364 note 86 . 

76. U.S.—Tripp v. Cox, C.C.A.S.C., 
296 F. 587, 589, citing Corpus Jnris. 

Ala,—^Johnson v. Alabama Pow,er Co., 
159 So. 695, 698, 230 Ala. 91, quot¬ 
ing Corpus Juris—^Alabama Power 
Co. V. Emens, 153 So. 729, 733, 228 
Ala. 466, citing Corpus Juris. 

Okl.—City of Cushing v. Presbury, 
109 P.2d 1077. 

Tex.—^Huddleston v. Dallas Power 
& Light Co., Civ.App., 93 S.W.2d 
199, 200, error dismissed, citing 

Corpus Juris, 

Va.—^Barnett v. Virginia Public Serv¬ 
ice Co., 193 S.E. 538, 169 Va. 329. 
20 C.J. p 364 note 81. 

MSiiLtenaiLce of line 
An owner of an electric transmis¬ 
sion line charged with the responsi¬ 
bility of maintaining it cannot re¬ 
lieve himself of the responsibility 
of maintaining transmission line and 
place It upon the power company 
merely because it transmits electrici¬ 
ty through the line.—Barnett v. Vir¬ 
ginia Public Service Co., supra. 

77. Ga.—Georgia Power Co. v. 
Kinard, 170 S.E. 688 , 689, 47 Ga. 
App. 483, citing Corpus Juris— 
Hatcher v. Georgia Power Co., 151 
S.E. 696. 697, 40 Ga.App. 830, cit¬ 
ing Corpus Juris—Scott v. Rome 
Ry. & Light Co., 96 S.E. 569, 22 
Ga.App. 474. 

111.—^Kelley v. Public* Service Co. of 
Northern Illinois, 21 N.E.2d 43, 300 
111.App. 354. 
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vires of a distributing company to which a gener- 
Lting company sells and delivers electricity for dis- 
ribution and sale to the patrons of the distributing 
:ompany7S The fact that the injury occurred on a 
itreet or highway does not alter the ruleJ^ 

While the weight of authority supports the fore¬ 
going rules, there are cases holding that it is the 
iuty of a mere generator or seller of electricity to 
see that the wires and appliances of the customer 
ire in proper condition safely to receive it,^® where 
:he company has the right of access for the purpose 
3f inspection at all times,and that such duty ex¬ 
tends to all wiring and apparatus upon streets, high¬ 


ways, and places where persons may be expected 
to be, although not the property of the supplier of 
the current but there is no duty to inspect a 
wiring system over which the current of a power 
company flows where the company does not have 
the unfettered right of access for the purpose of 
inspection at all times.S3 Whatever the rule may 
be in this regard, knowledge of the defective and 
dangerous condition of a customer's appliances will 
charge even a mere generator and supplier of elec¬ 
tricity with liability for consequences, where cur¬ 
rent is thereafter supplied to such defedtive and 
dangerous appliances,84 in which case it is the ener- 


Cnd.—McFerran v. Merchants' Heat 
& Light Co.. 131 N.B. 644, SI Ind. 
App. 653, rehearing denied 132 N. 
B. 267, 81 Ind.App. 653—Caldwell 
V. Alley, 123 N.E. 432, 70 Ind-App. 
313. 

N’.H.—Devost v. Twin State Gas & 
Electric Co., 109 A. 839. 79 N.H. 
411. 

Okl.—^Minnesota Electric Light & 
Power Co. v. Hoover, 229 P. 285, 
2S8, 102 Okl. 270, quoting Corpus 
Juris. 

Tex.—Huddleston v. Dallas Power & 
Light Co., Civ.App., 93 S.W.2d 199, 
error dismissed. 

Va.—Haywood v. South Hill Mfg. 

Co.. 128 S.E, 362. 142 Va. 761. 

Wis,—OesteTTeich v. Claas, 295 N.W. 

766. 237 Wis. 343. 

20 C.J. p 364 note 82. 

Buie of*oare limited 

The rule that one who sets In mo¬ 
tion so destructive a force is bound 
to exercise a degree of care com¬ 
mensurate with the danger involved 
at places where others have the 
right to be, if injury to such persons 
is reasonably to be apprehended, ap¬ 
plies only where defendant owns or 
retains control or use over the wires 
from which the injury flows.—Kelly 
V. Duke Power Co., C.C.A.N.C., 97 
F.2d 529. 

78. W.Va.—Fickelsen v. Wheeling 
Electrical Co.. 67 S.E. 788, 67 W. 
Va. 335, 27 L.R.A..N.S., 893. 

20 C.J. p 364 note 83. 

A. purchaser of electricity is lia¬ 
ble for injury occasioned by the de¬ 
fective condition of his lines over 
which he exercises control and which 
he uses in distributing the current 
to the various consuming points, par¬ 
ticularly where the dangerous con¬ 
dition has been brought to his no¬ 
tice.—Duncan v. New River & Poca¬ 
hontas Consol. Coal Co., 174 S.E. 
370, 114 W.Va. 388. 

79. Tenn.—^Memphis Cons. Gas, etc., 
Co. v. Speers, 81 S.W. 595, 113 
Tenn. 83. 

20 C.J. p 364 note 84. 

8 a Ky.—Thomas v. Maysville Gas 
Co., 56 S.W. 153, 108 Ky. 224, 21 


Ky.L. 1690, 53 L.R.A. 147, followed 
on subsequent appeal 75 S.W. 1129, 
25 Ky.L. 403. 

20 C.J. p 365 note 87. 

Company rule 

Where power company disconnect¬ 
ed its wires from a house wiring sys¬ 
tem until repairs were made by 
home owmer with actual or implied 
knowledge that such repairs had been 
made, duty of inspecting wires de¬ 
volved on company under its rule 
that actual reconnection of service 
be made by its employees, as re¬ 
spects liability of company for death 
allegedly resulting from failure to 
make such an inspection.—^Kiser v. 
Carolina Power & Light Co., 6 S.E.2d 
713. 216 N.C. 698. 

When, uew electric wiring has beau 
installed, electric company must see 
that work has been properly per¬ 
formed before transmitting power.— 
Osar V. Public Service Electric & Gas 
Co„ 149 A. 767, 8 N.J.Misc. 260. 

81. Ky.—Kentucky Utilities Co. v. 
Sutton’s Adm’r, 36 S.W.2d 380, 237 
Ky. 772. 

88 . Ky.—Smith v. Middlesboro Elec¬ 
tric Co., 174 S.W. 773, 164 Ky. 46, 
Ann.Cas.l917A 1164. 

20 C.J. p 365 note 88 . 

83L Ky.—Maynard v. Kentucky & 
West Virginia Power Co., 98 S. 
W.2d 460, 462, 266 Ky. 295, citing 
Corpus Juris to show repudiation 
of Kentucky rule in other juris¬ 
dictions—Sutton’s Adm’r v. Ken¬ 
tucky Utilities Co., 53 S.W.2d 711, 
245 Ky. 470—^Kentucky Utilities 
Co. V. Sutton’s Adm’r, 36 S.W.2d 
380, 237 Ky. 772. 

20 C.J. p 365 note 89. 

Patrons 

No duty of Inspection is owed to 
patrons who own and control elec¬ 
trical fixtures upon their own pri¬ 
vate property.—Smith v. Middles-1 
boro Electric Co., 174 S.W. 773, 164 
Ky. 46, Ann.Cas.l917A 1164—20 C.J. 
p 365 notes 89, 90. 

84. U.S.—Bristol Gas & Electric 
Co. V. Deckard, C.C.A.Tenn., 10 F. 
2 d 66 . 


f Ala.—Johnson v. Alabama Power Co., 
159 So. 695, 696, 230 Ala. 91, quot¬ 
ing Corpus Juris—^Alabama Power 
Co. V. Emens, 153 So. 729, 734, 228 
Ala. 466, citing Corpus Juris—Ala¬ 
bama Power Co. v. Jones, 101 So. 
, 898, 900, 212 Ala. 206, quoting Cor¬ 
pus Juris—Plquett v. Wade Elec¬ 
tric Light & Power Co., 91 So. 357, 
358, 206 Ala. 630, citing Corpus Ju¬ 
ris. 

Ga.—Hatcher v. Georgia Power Co., 
151 S.B. 696, 697, 40 Ga.App. 830, 
citing Corpus Juris—^McKenzie v. 
Foy & Shemwell, 125 S.E. 517, 33 
Ga.App. 38. 

Ind.—^Aurentz v. Nierman, 131 N.E. 

832, 76 Ind.App. 669. 

Kan.—Snook v. City* of Winfield, 61 
P.2d 101, 144 Kan. 375. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Ratliff, 299 S.W. 166, 
221 Ky. 617. 

Mo.—Smith V. Southwest Missouri 
R. Co., 62 S.W.2d 761, 763, 333 Mo. 
314, quoting Corpus Juris. 

N.H.—^Devost v. Twin State Gas & 
Electric Co., 109 A. 839, 79 N.H. 
411. 

20 C.J. p 365 note 91. 

Defendant held charged with notice 
Va.—^Appalachian Power Co. v. Mit¬ 
chell’s Adm’x, 134 S.E. 558, 145 
Va. 409. 

High degree of responsibility is 
exacted of electric company when 
its customer has defective condition 
rendering service by company dan¬ 
gerous, and that danger Is known to 
company.—^Alabama Power Cq. v. 
Sides, 155 So. 686, 229 Ala. $4. 

Darge light bills did not impart 
notice to electric company of de¬ 
fect in wiring.—^Kentucky Utilities 
Co. V. Sutton’s Adm'r, 36 S.W.2d 380, 
237 Ky. 772. 

Diability must be predicated ou 
knowledge 

Okl.—Minnesota Electric Light & 
Power Co. v. Hoover, 229 P. 286, 
102 Okl. 270. 

Negligence of owner 

That owner of wire, through 
which company transmitted electric¬ 
ity, negligently or maliciously al- 
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gizing of the line with knowledge of the conditions, 
and not the conditions themselves, which forms the 
basis of liability.85 

Where unusual, dangerous, and improper currents 
of electricity are supplied, in the absence of which 
defects in the owner's apparatus would have been 
harmless, the one furnishing such current may be 
held liable;^® and it has been held that where an 
injury results from negligence of an electric com¬ 
pany, it is immaterial that the wire or appliance 
which carried the electric current was not within 
its ownership or control.^^ Where the company not 
only supplies the current, but also controls the wir¬ 
ing or other appliance, it is responsible for its con¬ 
dition, and liable for negligence, although it does 
not own it;S* but, where defendant retains or ex¬ 


ercises no control, the fact that the apparatus was 
originally supplied, sold, or installed by defendant 
imposes no liability,*® unless the work as originally 
done was improper or imperfect and the injury re¬ 
sulted from that cause.®® 

An independent contractor installing electric 
wires is not liable to a person touching the wires 
unless his negligence proximately caused the injury 
and unless liability continued notwithstanding a 
completion of the work and an acceptance thereof 
by the owner before the accident took place.®^ 
Where an electric light plant is in actual operation 
and lights are furnished and charges made there¬ 
for, a contract with the constructors of the plant 
that they are to keep a competent man in charge for 
thirty days after regular service has begun, to make 


lowed sagffingr of wire, would not 
excuse company, as respects liabil¬ 
ity for death, since the company’s 
liability did not arise until the sag¬ 
ging took place and it continued to 
furnish electricity v/ith knowledge of 
the dangerous condition.—Texas 
Electric Service Co. v. Anderson, 
Tex.Civ.App., 55 S.W.2d 142, error 
dismissed. 

Bemedy of defects 

(1) If electric company had no¬ 
tice of plaintiff’s defective house 
wiring. It could assume plaintiff 
would have defects remedied when 
he was given material and request¬ 
ed to do so.—Ratliff v. Kentucky & 
West Virginia Power Co., 22 S.W. 
2d 620, 232 Ky. 262. 

(2) Where group of property own¬ 
ers pursuant to agreement to se¬ 
cure electric service constructed 
and maintained at own expense elec¬ 
tric transmission line from power 
company’s line to properties of sev¬ 
eral owners, and power company 
had no control over the condition 
and maintenance of private lines 
and was not requested to cease 
serving plaintiff, although it was 
informed of sparks emanating from 
line, power company was not lia¬ 
ble for the burning of a dwelling 
due to sparks from negligently 
maintained private line.—Barnett v. 
Virginia Public Service Co., 193 S. 
E. 538, 169 Va. 329. 

85. Wis.—Oesterreich v. Claas, 295 
N.W. 766, 237 Wis. 343. 

86 . U.S.—Union Light, etc., Co. v. 
Arnston, C.C.A.N.D., 157 F. 540, 
87 C.C.A. 1. 

20 C.J. p 365 note 92. 

87. Tex.—Burnett v. Ft. Worth 
Light, etc,, Co., Civ.App., 117 S. 

. W. 175, reversed on other grounds 
112 S.W. 1040, 102 Tex. 31. 

20 C.J. p 366 note 96. 


Corpus Juris rule explained 
In a case in which the Corpus Ju¬ 
ris text of 20 C.J. p 364 note 81-p 
365 note 90 was quoted with full ap¬ 
proval, the court quoted the Corpus 
Juris text, 20 C.J. p 366 note 96, 
stating that counsel had called at¬ 
tention to this rule and then pro¬ 
ceeded to state that “an examina¬ 
tion of this language in connection 
with the remainder of the context 
and of the cases supporting it, 
makes it evident that it was not 
Intended to vary or qualify the gen¬ 
eral principles already set out in 
the paragraph.**—^Minnesota Electric 
Light & Power Co., v. Hoover, 229 
P. 285, 288, 102 Okl. 270. 

88 . Ala.—Alabama Power Co. v. 
Byars, 181 So. 270, 236 Ala. 79— 
Alabama Power Co. v. Emens, 153 
So. 729, 734, 228 Ala. 466, citing 
Corpus Juris. 

Cal.—Roberts v. Pacific Gas & Elec¬ 
tric Co., 283 P. 353, 102 Cal.App. 
422. 

Iowa.—Sutcliffe v. Fort Dodge Gas 
& Electric Co., 257 N.W. 406, 408, 
218 Iowa 1386, citing Corpus Ju¬ 
ris—‘Coleman V. Iowa Ry., Light 
& Power Co., 178 N.W. 365, 189 
Iowa 1063. 

Kan.—Sijook v. City of Winfield, 61 
P.2d 101, 144 Kan. 375. 

Mo.—Pulsifer v. City of Albany, 47 
S.W.2d 233, 226 Mo.App. 529. 
Ohio.—Ohio Power Co. v. Beck, 199 
N.E. 860, 51 Ohio App. 156. 

Va.—^Appalachian Power Co. v. Mit- 
' chell’s Adm’x, 134 S.E. 658, ' 145 
' Va. 409. 

20 C.J. p 366 note 93. 

Adoption of system 
Electric company did not, by con¬ 
necting outside wire with ground 
installed by school board, adopt in¬ 
terior wiring system of school so 
as to incur liability for defective 
socket.—^Kentucky Utilities Co. v. 
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Sutton's Adm’r,'36 S.W.2d 380, 237 
Ky. 772. 

88 . N.C.—Brady v. Standard Oil 
Co. of New Jersey, 174 S.E. 456, 
206 N.C. 596—Bradshaw v. Tide 
Water Power Co., 172 S.E. 412, 205 
N.C. 850—Merritt v. Tide Water 
Power Co., 171 S.E. 90, 205 N.C. 
259. 

20 C.J. p 366 note 94. 

Light bulbs 

City, furnishing electric current 
to bottling works, and having in¬ 
stalled wiring therein, but not fui> 
nishing lamp bulbs, is not liable 
for death caused by bottling works 
company’s failure to screw the bulbs 
in far enough.—Smith v. Board of 
Com’rs of Lexington, 97 S.E. 378, 
176 N.C. 466. 

90. Cal.—Monroe v. San Joaquin 
Light & Power Corporation, App., 
109 P.2d 720, 724, citing Corpus 
Juris. 

Ky.—Payton's Adm’r v. Childers 
Electric Co., 14 S.W.2d 208, 228 
Ky. 44. 

20 C.J. p 366 note 95. 

Duty 

Where an electric company under¬ 
took to furnish current over a line 
which it erected, although the same 
was paid for by deceased, it was the 
company’s duty to see that the line 
and appliances were reasonably safe 
and would not imperil deceased.— 
Coleman v. Iowa Ry., Light & Pow¬ 
er Co., 178 N.W. 365, 189 Iowa 1063. 
Xudependent contractor 
Electric company, although dele¬ 
gating installation of electrical 
equipment to Independent contrac¬ 
tor, was liable to property owner 
for negligence in installation.—^Ala¬ 
bama Power Co. v. Emens, 153 So. 
729, 228 Ala. 466. 

91. Conn.—^Bogoratt v. Pratt & 
Whitney Aircraft Co., 157 A. 860, 
114 Conn. 126. 
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necessary adjustments and to instruct the attend¬ 
ants as to their duties, does not leave the possession 
of the plant in the hands of the contractor for the 
thirty days' period so as to absolve the company 
from liability for injuries resulting from negligence 
during that interval.® 2 

In making repairs of equipment and appliances 
on the premises of an owner thereof, under an un¬ 
dertaking to do so, an electric company must use 
care commensurate with the duty it has assumed, 
and failure to use such care renders it liable for 
ensuing injury and damage.®^ 

On sale of an electric plant and the continuation 
of business by the purchaser, the purchaser and not 
the seller is liable for injuries resulting from negli¬ 
gence.®^ 

The fnanufacturer of an electrical appliance is not 
liable for injury resulting from a negligent instal¬ 
lation of the appliance where he did not install or 
control the installing of such appliance, notwith¬ 
standing he reserved title thereto until paid there- 
for.®5 

b. Joint Use of Poles or Appliances and Joint 
KegHgence 

If the same poles are used by several companies to 


sustain their respective wires, each owes to the employees 
of the others the duty to exercise due care not to injure 
them while lawfully employed about such wires. 

If the same poles are used by several employers 
to sustain their respective wires, each owes to the 
employees of the others the duty to exercise due 
care not to injure them while lawfully employed 
about such wires.®® Where one company furnishes 
its pole for joint occupation and undertakes its 
maintenance, it assumes a duty to the linemen of 
the other company to use ordinary care to keep 
the pole safe for climbing.®^ The right of one com¬ 
pany to use the poles of another authorizes the for¬ 
mer, without becoming a trespasser, to take proper 
measures to remedy the dangerous condition in the 
wires of the other company, and renders it liable 
for injury from failure to do so.®® A company 
owning poles in a street may be liable for 'inju¬ 
ries from the defective condition of wires thereon 
owned by other parties if the company knew the 
wires were placed on its poles and failed to adopt 
such precautions as were reasonably necessary to 
avoid danger to persons lawfully traveling on the 
highway.®® The mere proximity of lines of differ¬ 
ent owners does not confer on the employee of one 
authority to use the pole of another,i but an invita¬ 
tion to use a pole subsequently erected may be im¬ 
plied from its being placed in such a position that 


92. Tex.—^International Light, etc., 
Co, V. Maxwell, 65 S.W. 78. 27 
Tex.Civ.App. 294. 

93. Mo.—Kuhlman v. Water, Light 
& Transit Co., 271 S.W. 788, 307 
Mo. 607. 

94. Kan.—Waller v. Leavenworth 
Light, etc., Co., 61 P. 327, 9 Kan. 
App. 301. 

N.Y.—Gordon v. Ashley, 79 N.Y.S. 

274. 77 App.Div. 525. 

95b Minn.—^Diddams v. Empire 
Milking Mach. Co., 240 N.W. 895, 
185 Minn. 270. 

IgegligeiLce of dealers 

Manufacturer of electric machines 
sold to dealers is not answerable for 
negligence of dealer in connecting 
machine with electric wires.—^Did- 
dams V. Empire Milking Mach. Co., 
supra. 

9& Ark.—Hines v. Consumers* Ice 
& Light Co., 272 S.W. 59, 168 Ark. 
914, quoting Corpus Juris. 

Cal.—^Emery v. Pacific Telephone & 
Telegraph Co. App., 110 P.2d 1079. 
Ill.—Vose V. Central Illinois Public 
Service Co., 212 Ill.App. 105, af¬ 
firmed 122 N.E. 134, 286 Ill. 519. 
N.H.—^Derosier v. New England Tel¬ 
ephone & Telegraph Co., 130 A. 
145, 81 N.H. 451. 

N.Y.—Speich v. International Ry. 
Co., 221 N.Y.S. 66, 219 App.Div. 
620. 

Ohio.—^Arnold v. Ohio Gas & Elec¬ 


tric Co., 162 N.B. 765, 28 Ohio 
App. 434—La Bounty v. Defiance 
Gas & Electric Co., 153 N.E. 88 , 
21 Ohio App. 154. 

20 C.J. p 367 note 2. 

Broken or sagging wires see supra 
§ 45. 

Contact or proximity of wires of 
different companies see supra § 46. 

Degrees of care 

(1) Highest degree of care.—Mc- 
Murtry’s Adm'x v. Kentucky Utili¬ 
ties Co., 239 S.W. 62, 194 Ky. 294. 

(2) High degree of care.—Cap- 
puccio V. Hammonton Electric Light 
Co., 118 A. 712, 98 N.J.Law 6 .‘ 
Extent of invitation 

In action for death, telephone 
company's claim that its invitation 
to deceased lineman of traction com¬ 
pany, jointly occupying pole with 
it, did not extend to his taking hold 
of cable, was not sustainable, in 
view of evidence as to custom of 
lineman to take hold of anything 
available for a handhold while climb¬ 
ing.—^Derosier v. New England Tel¬ 
ephone & Telegraph Co., 130 A. 145, 
81 N.H. 451. 

Not a trespasser 

That an employer telephone com¬ 
pany maintained its wires on de¬ 
fendant electric light company's 
poles raises the presumption it had 
acquired right to such maintenance, 
and its workman, when ascending, 
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the pole to make repairs, is not a 
trespasser upon the electric light 
company's property.—Cappuccio v. 
Hammonton Electric Light Co., 118 
A. 712, 98 N.J.Law 6 . 

97. N.H.—^Derosler v. New England 
Telephone & Telegraph Co., 130 A. 
145, 81 N.H. 451. 

931 Ind.—^Richmond Light, etc., Co. 

V. Rau, 110 N.E. 666 , 184 Ind. 117. 
99. Mass.—Boutlier v. Malden, 116 
N.E. 251, 226 Mass. 479, Ann.Cas. 
1918C 910. 

1. Ohio.—^Brock v. Cincinnati Gas 
& Electric Co., 5 Ohio N.P., N.S., 
526. 

20 C.J. p 354 note 74. 

Assent presumed 

When the evidence tends to prove 
that defendant power company, the 
first of two companies to occupy 
a street, placed a bracket upon tele¬ 
phone company's pole, and suspend¬ 
ed its wires a few inches from the 
pole on the bracket, it must be as¬ 
sumed, in the absence of anything 
to the contrary, that it acceded to 
the telephone company the right 
to place its pole as it did, and took 
upon itself the obligation of ar¬ 
ranging its wires at the point so as 
not to endanger the servants of the 
telephone company, one of whom 
was injured.—^Louisville Gas & Elec¬ 
tric Co. V. Beaucond, 224 S.W. 179, 
188 Ky. 725. 
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the employees of the company owning a pole previ¬ 
ously standing cannot do their work conveniently 
without going upon the new'pole.2 The mere fact 
that an electric light pole is maintained in a public 
highway without permission does not give a city the 
right to attach its wires to such pole, and imposes 
no affirmative duty on the electric company to keep 
and maintain the pole in suitable condition for 
climbing by employees of the city.3 Where a city 
grants to a number of telephone and electric com¬ 
panies permits to string their wires on poles erected 
in the streets, many of which cross and run near each 
other, the persons or corporations accepting such li¬ 
censes do so subject to the right in each to climb the 
others* poles and handle the others* wires in what¬ 
ever way may be necessary for the erection and 
proper maintenance of the same, and the employees 
so engaged are not bare licensees.^ A company 
which had no knowledge that a workman of anoth¬ 
er company was to go on its lines owed him no duty 
to provide a safe place to work.^ Where two com¬ 
panies enter into an agreement whereby the serv¬ 
ants of each may climb the poles of the other to 
make repairs, a servant of one company who climbs 
the pole of another is more than a mere licensee.® 
It is held in such case that the servant of one com¬ 
pany is warranted in remedying defects in the line 
of another to prevent escape of electricity between 
such line and that of his employer,^ and, even on 
the assumption that a servant so acting is a tech¬ 
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nical trespasser, the company is liable for failure 
to exercise due care for his safety.® On the other 
hand, there is also authority to the effect that an 
employee of a company using a pole in common 
with another company has no license to interfere 
with the wires of the latter.^ Where an electric 
company leases its structures to a municipality for 
the purpose of stringing wires thereon, it must be 
held to contemplate the necessity of their repair, 
and a person so engaged cannot be considered a 
trespasser.^® It has been held that a telephone com¬ 
pany is not responsible in damages for the injury 
of a child trespasser who climbs one of its poles, 
equipped with steps for climbing, and is injured at 
the top of the pole by coming in contact with an 
overhead electric light wire placed, maintained, and 
operated by the city and over which the company 
has no control.ii 

§ 58. Limitation of Liability 

An electric company cannot contract against Its lia¬ 
bility for negligence when discharging its duty to the 
public. 

An electric power company cannot contract 
against its liability for negligence when discharging 
its primary duty to the public.^® At least, a con¬ 
tract, to warrant the construction that it exempts 
from liability for negligence, must do so in express 
terms.13 


B. ACTIONS 


§ 59. In General 

Every person specially Injured by an electric com¬ 
pany's breach of duty has a right of action for his In- 
dividdal compensation; and such right is not affected 


by the fact that the same regulation creating the duty 
Imposes a penalty for its violation. 

Every person specially injured by an electric com- 
pany*s breach of duty is entitled to an action for 
his individual compensation.^^ It is not essential 


2 . Mo.—^Mahaney v. Independence, 
App., 183 S.W. 1117. 

20 aj. p 354 note 75. 

3. Mass.—Lynch v. Lowell Electric 
Ligrht Corporation, 160 N.E. 413, 
263 Mass. 81. 

4. Ind.—^Beaningr v. South Bend 
Electric Co., 90 N.E. 786, 45 Ind. 
App. 261. 

5. Ky.—Louisville Home Tel. Co. v. 
Beeler, 101 S.W. 397, 125 Ky. 366. 

6. Mo.—^Downs V. Andrews, 130 S. 
W. 472, 145 Mo.App. 173. 

20 C.J. p 354 note 77. 

7. Mo.—^Downs V. Missouri, etc., 
Tel. Co., 143 S.W. 889, 161 Mo. 
App. 274. 

20 C.J. p 354 note 78. 

8 . TJ.S.—^Newark Electric Ligrht & 
Power Co. v. G-arden, N.J., 78 P. 
74, 23 C.C.A. 649, 37 L.R.A. 725. 


2 . Mass.—Sias v. Lowell, etc., St. 

R. Co., 60 N.E. 974, 179 Mass. 343. 
N.T,—^Mangran v. Hudson River Tel. 

Co., 100 N.T.S. 539, 60 Misc. 388. 
20 C.J. p 354 note 80. 

10. N.T.—^Wagrner v. Brooklyn 
Heights R. Co., 74 N.T.S. 809, 69 
App.Div. 349, affirmed 66 N.E. 1117, 
174 N.T. 520. 

11. Kan.—Edwards v. Kansas City, 
180 P. 271, 104 Kan. 684. 

12. N.C.—Collins V. Virginia Pow¬ 
er Electric Co., 168 S.E. 500. 
503, 204 N.C. 320. 

Agreements exempting from liabil¬ 
ity for negligence generally see 
Contracts § 262. 

''Any other holding would put the 
individual or corporation using and 
paying for its power at the mercy 
of the public service corporation.” 
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—Collins V. Virginia Power & Elec¬ 
tric Co., supra. 

Public policy 

Contracts between an electrical 
company and a customer releasing 
it from liability for negligence have 
been held to be against public pol¬ 
icy. 

Colo.—^Denver Cons. Electric Co. v. 

Lawrence, 73 P. 39, 31 Colo. 301. 
N.C.—Turner v. Southern Power Co., 
69 S.E. 767, 154 N.C. 181, 32 L.R. 
A..N.S., 848. 

20 C.J. p 367 note 6. 

13. N.T.—^Witmer v. Buffalo, etc.. 
Electric Light, etc., Co., 98 N.T.S. 
781, 112 App.Dlv. 698, affirmed SO 
N.E. 1122, 187 N.T. 672. 

20 C.J. p 367 note 7. 

14. D.C.—Clements v. Potomac 
Electric Power Co., 26 App., D.C., 
482. 
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to this right of action that it be expressly conferred 
by statute or regulation jt follows from the cre¬ 
ation of the duty and a breach thereof resulting in 
damage.!® This right of action is not affected by 
the fact that the same regulation creating the duty 
imposes a penalty for its violation.!"^ 

Venue, Applicable statutory provisions will con¬ 
trol the question of venue in suits against electric 
companies.!® 

§ 60. Parties 

Where the injury is caused by the joint or concurrent 
acts or omissions of two or more persons or corporations, 
they may be sued either jointly or severaily. 

Where the inj'ury is caused by the joint or con¬ 
current acts or omissions of two or more persons 
or corporations, they may be sued either jointly or 
severally.!® Thus, where the wires of different 
owners become crossed through the negligence of 
both, the owners of both wires may be joined as 
parties defendant in an action for resulting inju¬ 
ries, or one of them may be sued alone.®® 

§ 61. Pleading 

The sufficiency of the declaration, complaint, pe¬ 


tition, or statement, and of the plea, answer, and 
subsequent pleadings, is considered hereinafter in 
§§ 62 and 63 respectively. The law relating to is¬ 
sues, proof, and variance is considered infra § 64. 

§ 62. -Declaration, Complaint, Petition, 

or Statement 

The complaint or declaration must set forth all the 
facts essential to constitute a cause of action. Defend- 
ant's negligence must be alleged with sufficient particu¬ 
larity, although the quo modo as to the negligence need 
not be set out; specific acts of negligence need not be 
alleged when the doctrine of res ipsa loquitur is applicable. 

The general rules of pleading as to sufficiency of 
a complaint, declaration, petition, or statement of 
a cause of action for negligence, considered in the 
C.J.S. title Negligence §§ 183-195, also 45 C.J. 
p 1056 note 86-p 1113 note 36, are applicable to ac¬ 
tions for injuries resulting from the production, 
transmission, and use of electricity. Accordingly, 
although the complaint need not allege more than is 
necessary for the relief asked,®! must set forth 
with certainty and definiteness®® all the facts es¬ 
sential to constitute a legal cause of action.®® The 


N.C.—Wooten v. Tide Water Power 
Co.. 160 S.B. 768, 201 N.C. 560. 

15. D.C.—Clements v. Potomac 

Blectric Power Co., 26 App., D.C., 
482. 

16. D.C.—Clements v. Potomac 

Electric Power Co., supra. 

17. D.C.—Clements v. Potomac 

Electric Power Co., supra. 

18. Ga.—Central Georgia Power 

Co. V. Stubbs, 80 S.B. 636, 141 Ga. 
172. 

15. Cal.—^Pisch & Co. v. Superior 
Court in and for Los Angeles 
County, 43 P.2d 855, 6 Cal.App.2d 
21 . 

La.—Huguet v. Louisiana Power & 
Light Co., 200 So. 141, 106 La. 771. 

20 C.J. p 378 note 84. 

Liability for joint negligence see su¬ 
pra § 57. 

20. Ill.—Economy Light & Power 
Co. V. Hiller, 68 N.E. 72, 202 Ill. 
518, affirming 106 lll.App. 306. 

20 C.J. p 378 note 84 [a]. 

21 . Iowa.—^Walters v. Iowa Electric 
Co., 212 N.W. 884, 203 Iowa 471. 

22 . Ga.—Columbus Power Co. v. 
Puckett, 100 S.K 800, 24 Ga.App. 
390. 

Allegations held sufficient 

Ala.—^Alabama Power Co. v. Curry, 
153 So. 634, 228 Ala. 444. 

Ga.—Columbus Power Co. v. Puck¬ 
ett, 100 S.E. 800, 24 Ga.App. 390. 

Ind.—Terre Haute, I. & E. Traction 
Co. v. Sanders, 136 N.E. 54, 80 
Ind. App. 16. 


Md.—Maryland Casualty Co. v. Un¬ 
ion Bridge Electric Mfg. Co., 125 
A. 762, 145 Md. 644. 

Petition defective 
Petition for death of minor em¬ 
ployee in municipal light and water 
plant was held defective in not al¬ 
leging origin of fire causing death 
or reason for not furnishing infor¬ 
mation, although not subject to gen¬ 
eral demurrer.—Carruthers v. City 
of Hawkinsville, 156 S.E. 634, 42 
Ga.App. 476, conforming to answer 
to certified questions 155 S.E. 520, 
171 Ga. 313. 

Petition not fatally defective 

In action by share cropper against 
electric company, which had ease¬ 
ment from landlord to maintain 
high-tension wires across land, for 
injuries sustained when share crop¬ 
per sat down on concrete base of 
steel tower supporting wires, and 
touched tower, and received shock 
because of broken insulators, peti¬ 
tion was not fatally defective for 
failing to describe concrete base or 
allege that it was so constructed as 
to be convenient to sit on.—Georgia 
Power Co. v. Leonard, 1 S.B. 2 d 579, 
187 Ga. 608, modifying Leonard v. 
Georgia Power Co., 197 S.E. 869, 
58 Ga.App. 130, followed in Georgia 
Power Co. v. Leonard, 1 S.B. 2 d 584, 
187 Ga. 616, mandate conformed to 
Leonard v. Georgia Power Co., 2 S. 
B.2d 144, 59 Ga.App. 620. 

23- U.S.—Bowen & Son v. Iowa 
Public Service Co., C.C.A.Iowa, 35 
F. 2 d 616. 


Ga.—Scott V. State Mut. Life Ins. 

Co., 100 S.E. 639, 24 Ga.App. 232. 
20 C.J. p 378 note 88 . 

Pleadings held to state cause of ac- 
tlon 

(1) For injuries from live wire in 
street.—Town of FTankton v. Clos- 
ser, Ind.App., 20 N.E.2d 216. 

(2) For injuries resulting from 
contact of several wifes. 

Cal.—Morris v. Sierra & San Fran¬ 
cisco Power Co., 207 P. 262, 57 
Cal.App. 281. 

Ga.—Randall v. Washington Tele¬ 
phone Co., 158 S.E. 600, 43 Ga. 
App. 368—McKenzie v. Foy & 
Shemwell, 125 S.E. 517, 33 Ga.App. 
38. 

Ind.—^Forrey v. Turpin, 20 N.E.2d 
212, 106 Ind.App. 681. 

Mo.—^Vessels v. Kansas City Light 
& Power Co., 219 S.W. 80. 

Tex.—Texas Power & Light Co. v. 
Culwell, Civ.App., 19 S.W.2d 816, 
reversed on other grounds, Com. 
App., 34 S.W.2d 820, modified on 
other grounds 37 S.W.2d 123. 

(3) For injuries from wires run¬ 
ning through or near trees. 

Ala.—Woodward Iron Co. v. Burges, 
121 So. 399, 219 Ala. 136. 

Cal.—Minter v. San Diego Consol. 
Gas & Electric Co., 182 P. 749, 180 
Cal. 723. 

Fla.—Stark v. Holtzclaw, 105 So. 330, 
90 Fla. 207, 41 A.L.R. 1323. 

Me.—Chickering v. Lincoln County 
Power Co., 108 A. 460, 118 Me. 
414. 

Tex.—Texas General Utilities Co. v. 
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declaration or complaint must show or allege ac- j tionable negligence.^* that is, it must show or allege 


Nixon, Civ.App., 81 S.W.2d 250, 
error refused. 

(4) For injuries to persons climb¬ 
ing or coming in contact with poles. 
Cal.—George v. City of Los Angeles, 
79 P.2d 723, 11 Cal.2d 308—Brown 
V. Southern California Edison Co., 
7 P.2d 770, 120 Cal.App. 102. 

Ga.—Georgia Power Co. v. Leonard, 
1 S.B.2d 579. 187 Ga. 608, modify¬ 
ing Leonard v. Georgia‘Power Co., 
197 S.E. 869, 58 Ga.App. 130, fol¬ 
lowed in Georgia Power Co. v. 
Leonard, 1 S.E.2d 584, 187 Ga. 616, 
mandate conformed to Leonard v. 
Georgia Power Co., 2 S.E.2d 144, 
59 Ga.App. 620—City of Sanders- 
ville V. Moye, 102 S.E. 552,' 25 Ga. 
App. 64. 

Kan.—Edwards v. Kansas City, 180 
P. 271, 104 Kan. 684. 

(6) For damages caused by inter- 
ferehce of power lines with telephone 
system.—Georgia Power Co. v. Park¬ 
er, 173 S.E. 730, 48 Ga.App. 807. 

(6) For injuries from falling into 
hole.—Schriver v. Prledenheit, 192 
A. 871, 327 Pa. 113. 

(7) For injuries from failure to 
safeguard wires against atmospheric 
electricity.—^Alabama Power Co. v. 
Williams, 130 So. 788, 222 Ala. 75. 

<8) Other pleadings. 

TJ.S.—Consolidated Lead & Zinc Co. 
V. Corcoran, C.C.A.Okl., 37 F.2d 
296. 

Ala.—Alabama Power Co. v. Curry, 
153 So. 634, 228 Ala. 444—Birming¬ 
ham Amusements v. Turner, 128 
So. 211, 221 Ala. 242. 

Cal.—Phillips V. Southern California 
Edison Co., 72 P.2d 769, 23 Cal.App. 
2 d 222. 

Ga.—Athens Ry. & Electric Co. v. 
Kinney, 127 S.E. 290, 160 Ga. 1— 
Central Georgia Electric Member¬ 
ship Corporation v. Heath, 4' S.E. 
2d 700, 60 Ga.App. 649—Carruthers 
V. City of Hawkinsville, 156 S.E. 
634, 42 Ga.App. 476, conforming to 
answer to certified questions 155 S. 
E. 520, 171 Ga. 313—Hatcher v. 
Georgia Power Co.. 151 S.E. 696, 40 
Ga.App. 830—Columbus Power Co. 
V. Puckett, 100 S.E. 800. 24 Ga.App. 
390. 

La.—Younse* v. Southern Advance 
Bag & Paper Co., App., 159 So. 611, 
followed in Younse v. Hackett, 
159 So. 617. 

Mo.—Schnelter v. City of Chillicothe, 
107 S.W.2d 112, 232 Mo.App. 338, 
Ohio.—Coy v. Columbus, Delaware & 
Marion Electric Co., 181 N.E. 131, 
125 Ohio St. 283. 

W.Va,—^Love v. Virginian Power Co., 
103 S.E. 352, 86 W.Va. 393. 

20 C.J. p 378 note 88 [a]. 

Pleadings held not to state cause of 
action 

(1) For injuries from wires run¬ 


ning through or near trees.—Bridges 
V. Georgia Power Co., 147 S.E. 589, 
39 Ga.App. 400. 

(2) For injuries to persons climb¬ 
ing or coming in contact with poles. 
—Howard v. St. Joseph Transmission 
Co., 289 S.W. 597, 316 Mo. 317, 49 A. 
L.R. 1034. 

(3) Other pleadings. 

U.S.—Bowen & Son v. Iowa Public 
Service Co., C.C.A.Iowa, 35 F.2d 
616. 

Cal.—Hauser v. Pacific Gas & Elec¬ 
tric Co., 23 P.2d 1068, 133 Cal.App. 
222 . 

Ga.—South Georgia Power Co. v. 
Smith, 155 S.R 80. 42 Ga.App. 
100—Central of Georgia Ry. Co. v. 
Lawley, 126 S.E. 273, 33 Ga»App. 
375. 

N.C.—Stanley v. Town of Smithfleld, 
190 S.E. 207, 211 N.C. 386. 

20 C.J. p 378 note 88 [b]. 

Particular allegations held sufficient 
Ala.—^Atlantic Coast Line R. Co. v^ 
Carroll, 94 So. 820, 203 Ala. 361. 
20 C.J. p 378 note* 88 [c]. 

Particular allegations held insuffi. 
dent 

(1) In action against power com¬ 
pany for death of mail carrier 
through contact with broken high- 
voltage wire in distribution svstem 
of city to which defendant furnished 
current, count alleging that current 
was furnished to city under contract, 
but not averring that by terms of 
contract defendant .had duty to in¬ 
spect system or keep it in repair or 
that defendant had knowledge of de¬ 
fect was held demurrable, notwith¬ 
standing pleader’s conclusion that, 
because of contract, defendant was 
chargeable with notice of defective 
and dangerous condition.—Johnson v. 
Alabama Power Co., 159 So. 695, 230 
Ala. 91. 

(2) Other allegations.—Reardon v. 
Florida West Coast Power Corpora¬ 
tion. 120 So. 842, 97 Fla. 314—20 C. 
J. p 378 note 88 Cd}. 

Pleadings construed 

(1) A count of*plaintifrs complaint 
against an electric power company, 
the gravamen of which was the neg¬ 
ligent burning of plaintiff’s telephone 
exchange by causing or allowing a 
current of electricity to come in con¬ 
tact with a telephone wire and be 
transmitted into the building and 
switchboard, was broad enough to 
cover a negligent overcharge of the 
wire, or a failure to use means or 
appliances to prevent a contact or in¬ 
jurious results.—Davidson v. Ala¬ 
bama Power Co., 82 So. 91, 203 Ala. 
77. 

(2) Petition against railroad and 
power company for death of county 
contractor’s employees caused from 
contact with high-tension wires was 
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held to show premises in possession 
and control of independent con¬ 
tractors for construction of cement 
highway bridge thereover.—Central 
of Georgia Ry, Co. v. Lawley, 126 S- 
E. 273, 33 Ga.App. 375. 

(3) Allegations held to charge 
wantonness. 

Ala.—Alabama Power Co. v. Conine, 
97 So. 791, 210 Ala. 320. 

Kan.—Followill v. Kansas Const. Co., 
214 P. 430, 113 Kan. 290. 

(4) Complaint was held not to per¬ 
mit inference that electric current 
caused by lightning was inducted 
into house wires under control of 
plaintiff only so as to absolve de¬ 
fendant of liability.—^Alabama Power 
Co. V. Farr, 108 So. 373, 214 Ala. 530. 

(5) Complaint, alleging defective 
wiring causing fire, alleged action 
for breach of duty, and contract al¬ 
leged showed relation out of which 
duty arose; hence the enforceability 
of the contract was immaterial.— 
Compton V. Alabama Power Co., 114 
So. 46, 216 Ala. 558. 

( 6 ) Complaint charging negligent 
failure to safeguard wires against 
atmospheric electricity and resulting 
death was held not demurrable as 
charging electric company with be¬ 
ing insurer.—^Alabama Power Co. v. 
Williams, 130 So. 788, 222 Ala. 76. 

(7) Other pleadings.—Johnson v- 
Alabama Power Co., 159 So. 695,. 
230 Ala. 91—^Alabama Power Co. v. 
Curry, 153 So. 634, 228 Ala. 444. 
Suffioienoy to charge joint or several 

liabiUty 

Ga.—Stewart v. Braselton Improve¬ 
ment Co., 188 S.E. 365, 54 Ga. 
App. 528. 

S.C.—Weeks v. Carolina Power & 
Light Co., 153 S.B. 119, 156 S.C. 
158. 

Ownership of property injured 
Complaint for burning of house 
due to negligent installation of elec¬ 
tric wires therein was held not de¬ 
murrable for failure to allege that 
plaintiff was owner of property.— 
Wooten v. Tide Water Power Co., 160 
S.E. 758, 201 N.C. 560. 

24. Cal.—Simons v. Pacific Gas & 
Electric Co., 220 P. 425, 64 Cal. 
App. 74. 

Ga.—Magnuson v. City of Bain- 
bridge, 102 S.E. 459, 24 Ga.App. 799. 
Ind.—Brush v. Public Service Co. of 
Indiana, 21 N.E.2d 83, 106 Ind.App. 
554. 

W.Va.—Karcher v. Wheeling Elec¬ 
trical Co., 118 S.E. 154, 94 W.Va. 
278, 30 A.L.R. 1044. 

Negligence sufficiently pleaded 

( 1 ) In general.—Bowen & Son v. 
Iowa Public Service Co., C.C.A.Iowa, 
35 F.2d 616. 

(2) In action for death of boy, 
from contact with broken end of live 
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a duty owing by defendant to plaintiff, that de- | fendant had a reasonable opportunity to discharge 


wire, complaint stated facts show¬ 
ing defendant’s negligence in per¬ 
mitting high-voltage wires in too 
close proximity to such broken wire, 
in permitting its wires and the in¬ 
sulation to become old, worn, loose, 
and unsafe, and In permitting such 
loose wire to remain down and hang¬ 
ing near the ground for a longer 
period than would have been suffi¬ 
cient for the repair thereof.—Terre 
Haute I. & E. Traction Co. v. San¬ 
ders, 136 N.E. 54, 80 lnd.App. 16. 

(3) Allegations of petition of 
horseman injured by defendant elec¬ 
tric power company’s guy wire in 
or near a roadway were held suffi¬ 
cient to aver an act of negligence on 
the part of defendant company.— 
Athens Electric Light & Power Co. v. 
Tanner, Tex.Civ.App., 225 S.W. 421. 

ITegligence insufflciexLtly pleaded 

(1) In general.—^Magnuson v. City 
of Bainbridge, 102 S.E. 459, 24 Ga. 
App. 799. 

(2) In an action for death from a 
charged wire hanging close to 
ground, counts based on negligence 
of defendant’s agent in being ab¬ 
sent from scene of injury, and in 
failing to protect against danger, 
were demurrable, it not appearing 
such agent’s duties required his 
presence, or that, if on the scene, he 
would have had any reason to appre¬ 
hend or anticipate occurrence causing 
injury.—^Alabama Power Co. v, Co- 
nine. 104 So. 635, 213 Ala. 228. 

<3) As it was not negligence per 
se for a company to erect its power 
line with leaning poles, nor to 
string wires at height of twenty- 
eight feet ten inches from the 
ground, nor to maintain its line with¬ 
in seven and one half feet of the well 
and derrick on which decedent was 
working at the time electricity 
jumped from the wires to a pipe 
of the well and killed him, complaint 
alleging that the power line was so 
erected and allowed to lean* and that 
it encroached on decedent’s land did 
not exclude any hypothesis other 
than that of negligence.—Simons v. 
Pacific Gas & Electric Co., 220 P. 425, 
64 Cal.App. 74. 

Negligence in terms need not be 
alleged: it is sufficient if the facts 
alleged show negligence.—Olivas v. 
El Paso Electric Co., Tex.CivA.pp.,' 
38 S.W.2d 165. 

25. Ala.—^Alabama Power Co. v. 
Parr, 108 So. 373, 214 Ala. 530— 
Montgomery Light & Water Power 
Co. V. Thombs, 87 So. 205, 204 Ala. 
678, 

Del.—^Edmanson v. Wilmington & 
Philadelphia Traction Co., 120 A. 
923, 2 W.W.Harr. 177. 


Ind.—Brush v. Public Service Co. of 

Indiana, 21 N.E.2d S3, 106 Ind.App. 

554. 

20 C.J. p 378 note 89. 

The dangerous character of elec¬ 
tricity, as It affects the degree of 
care required in transporting it, will 
be considered m determining whether 
a complaint states a cause of action. 
—^Alton R., etc., Co. v. Foulds, 81 Ill. 
App. 322. 

Petitions or allegations held suffi¬ 
cient 

(1) A declaration alleging that de¬ 
ceased came in contact with and ex¬ 
posed electric wire at a place where 
people passed and where pedestrians 
had a right to be, and that wire 
was exposed on a designated street, 
sufficiently alleged ultimate facts 
showing that the relationship of de¬ 
ceased and company was such that 
company owed deceased the duty of 
not negligently causing her death.— 
Florida Power & Light Co. v. Bridge- 
man, 182 So. 911, 133 Fla. 195. 

(2) A declaration alleging that de¬ 
fendant owned and maintained elec¬ 
tric wires for commercial purposes, 
that wires were strung along a pub¬ 
lic highway adjoining plaintiff's land, 
that through defendant’s negligence 
the electric wire had broken apart 
and hur-g down, that the current was 
transmitted to a wire fence on plain¬ 
tiff’s land, and on his touching the 
wire fence, in ignorance of defend¬ 
ant’s negligence, he was greatly in¬ 
jured, stated facts creating a duty of 
defendant to plaintiff, so that it was 
not necessary specifically to allege 
such duty.—Edmanson v. Wilmington 
& Philadelphia Traction Co., 120 A. 
923, 2 W.W.Harr., Del., 177. 

(3) Complaint which alleged that 
electric company did not have verti¬ 
cal clearance of wir"e as prescribed 
by orders of state industrial commis¬ 
sion and failed to use ordinary care 
In placing wires along highway was 
held not demurrable on ground that 
it failed to allege existence and vio¬ 
lation of order of industrial commis¬ 
sion.—^Nicolai v. Wisconsin Pow'er & 
Light Co., 269 N.W. 281, 222 Wis. 
606. 

(4) Petition for death of person 
killed by contact with electric wire 
on defendant’s premises was held 
not demurrable as showing that de¬ 
cedent was trespasser, where alleg¬ 
ing that decedent was on premises at 
invitation of person in charge of de¬ 
fendant’s business thereon, and that 
defendant knew of invitation and 
consented thereto.^—Kent v. Consum¬ 
ers’ Co., 173 S.R 236, 48 Ga.App. 667. 

(5) Other petitions or allegations, 
Ala.—^Mauney v. Electric Const. Co., 

98 So. 874, 210 Ala. 554. 
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Cal.—Minter v. San Diego Consol. 
Gas & Electric Co., 182 P. 749, 180 
Cal. 723. 

Ind.—Harris v. Indiana General Serv¬ 
ice Co., 189 N.B. 410, 206 Ind. 361. 
Mo.—^Warren v. Missouri & Kansas 
Telephone Co., 19C S.W. 1030, 196 
Mo.App. 549. 

Petitions or allegations held Insuffi¬ 
cient 

(1) Where declaration negatived 
ownership and tenancy of defend¬ 
ant in premises, but did not nega¬ 
tive defendant’s superior right to 
that of plaintiff, and in fact implied 
a superior right where it charged 
defendant with failure to repair 
fence around transformer, such 
declaration showed no duty owing by 
defendant to plaintiff, who was a 
trespasser.—Roe v. Narragansett 
Electric Co., 166 A. 695, 53 R.I. 342. 

(2) A declaration, in an action for 
the negligent death of a city fire¬ 
man while investigating a fire, which 
fails to charge that deceased went 
on the premises of defendant at its 
invitation, is insufficient to sustain 
a judgment for negligence.—^Volluz v. 
East St. Louis Light & Power Co., 
210 IlIApp. 565. 

(3) Petition of customer's em¬ 
ployee, injured while temporarily dis¬ 
connecting wires on electric com¬ 
pany’s raised platform containing ap¬ 
pliances serving customer, was held 
insufficient, as against demurrer, to 
show company’s implied invitation to 
use , platform.—McGinty v. Texas 
Power & Light Co., Tex.Civ.App., 
71 S.W.2d 354, 'error refused. 

(4) Other petitions or allegations. 
U.S.—Bowen & Son v. Iowa Public 

Service Co.; C.C.A.Iowa, 35 P.2d 
616. 

Ala.—Alabama Utilities Co. v. Cham¬ 
pion, 160 So. 346, 230 Ala. 263. 

Ga.—Smith v. Georgia Power Co., 
158 S.E. 371, 43 Ga.App. 210—Scott 
V. State Mut. Life Ins. Co., 100 S. 
E. 639, 24 Ga.App. 232. 

Ohio.—Brock v. Cincinnati Gas & 
Electric Co., 5 Ohio N.P., N.S., 526. 
Tex.—West Texas Utilities Co. v. 
Pennington, Civ.App., 11 S.W.2d 
583, error dismissed. 

Showing location 

Complaint against power company 
to recover for death as result of 
contact with electric wires should al¬ 
lege location as far as necessary to 
show duty of care toward deceased. 
—^Alabama .Power Co. v. Owens, 181 
So. 283, 236 Ala. 96—Blakeney v. 
Alabama Power Co., 133 So. 16, 222 
Al s- 394* 
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such duty,that it failed to do so,^^ a.nd that an 
injury resulted of which the negligence so alleged 
was the proximate cause.^S The petition need not 
negative matters which are affirmative defenses.29 
A test sometimes applied in determining the suffi¬ 
ciency of the complaint is whether under the aver¬ 
ments proof would be admissible which might justi¬ 
fy a verdict for plaintiff.30 Unnecessary allega¬ 
tions may be rejected as surplusage and imma¬ 
terial and irrelevant allegations are subject to de¬ 
murrer. 


General or specific allegation of negligence. As 
a general rule, it is not enough merely to allege a 
general conclusion that defendant failed to per¬ 
form its duty; some particular act or omission con¬ 
stituting a breach of duty must be set forth*^^ 
However, the quo modo as to the negligence need 
not be set out;^^ and the rule may be satisfied by 
specifying the act or omission that proximately 
caused the injury, and to aver that defendant neg¬ 
ligently or carelessly did what was done or failed 
to do what was omitted.^^ Specific negligence need 


26. Ind.—Scheiber v. United’ Tel. 
Co., 55 N.B. 742. 153 Ind. 609. 

Possibility 

Complaint was held not defective 
in failing to allege that it was pos¬ 
sible to insulate wire across high¬ 
way.—Linn Grove Light & Power 
Co. V. Fennig, 154 N.E. 877, 86 Ind. 
App. 170.. 

Knowledge 

Petition alleging electric wire, 
stretched across portion of defend¬ 
ant’s building and attached to build¬ 
ing for support, became unfastened 
and sagged for lack of support, en¬ 
dangering people moving about on 
floor of building, was held sufficient 
to show defendant’s knowledge of 
condition of wire.—Kent v. Con¬ 
sumers* Co., 173 S.E. 235, 48 Ga.App. 
667. 

27. Ala.—^Alabama Power Co. v. 
Farr, 108 So. 373, 214 Ala, 530— 
Mauney v. Electric Const. Co., 98 
So. 874, 210 Ala. 554. 

Del.—^Edxilsnson v. Wilmington & 
Philadelphia Traction Co., 120 A. 
923, 2 W.W.Harr. 177. • 

Ill.—O’Donnell v. Kavanagh, 158 Ill. 
App. 599. 

Ind.—^Brush v. Public Service Co. of 
Indiana, 21 N.E.2d 83, 106 Ind. 
App. 554. 

Iowa.—Rauch v. Des Moines Electric 
Co., 218 N.W. 340, 206 Iowa 309. 

S.D.—^Roster v. Interstate Power Co., 
237 N.W. 738, 58 S.D. 521. 
E^nipment controlled by purchaser 
of electricity 

To hold power company liable for 
death of person through contact with 
defective electrical equipment under 
sole control and supervision ^ of pur¬ 
chaser of electricity, plaintiff must 
aver that power company continued 
to furnish current after knowledge 
that equipment was defective and 
dangerous.—^Johnson v. Alabama 
Power Co., 159 So. 695, 230 Ala. 91. 
Allegations held snllLoient 

( 1 ) Complaint, in action for death, 
alleging that power company negli¬ 
gently permitted charged wire to 
fall into and remain in street so as 
to cause automobile to turn over, 
was held to charge power company 
with lack of discharge of duty in 
properly maintaining its transmis¬ 


sion line in safe condition so as not 
to injure persons or damage their 
property while traveling on streets 
along which line proceeded.—^Ala¬ 
bama Power Co. v. Jackson, 166 So. 
692. 232 Ala. 42. 

( 2 ) Petition complaining of death 
from “excessive” electric current was 
held to state cause of action.—^Mor¬ 
row V. Missouri Gas & Electric Serv¬ 
ice Co., 286 S.W. 106, 315 Mo. 367. 

(3) Other allegations. 

Ala.—^Alabama Power Co. v. Gladden, 
187 So. 711, 237 Ala. 527. 

Ind.—Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351. 

Allegations held insnflicient 
N.C.—^Heater v. Carolina Power & 
Light Co., 185 S.B. 447, 210 N.C. 
88 . 

28. Ala.—^Alabama Power Co. v. 

Farr, 108 So. 373, 214 Ala. 530. 

Ind.—^Aiken v. Columbus, 78 N.E. 

657, 167 Ind. 139. 12 L.R.A.,N.S., 
i 416—^Brush v. Public Service Co. 
of Indiana, 21 N.E.2d 83, 106 Ind. 
App. 554. 

S.D,—^Roster v. Interstate Power Co., 
237 N.W. 738, 58 S.D. 521. 
Allegations h^d sufficient 
U.S.—Consolidated Lead & Zinc Co. 

V. Corcoran, C.C.A.Okl., 37 P.2d 296. 
Ala.—^Alabama Power Co. v. Curry, 
153 So. 634, 228 Ala. 444. 

Ga,—Central Georgia Electric Mem¬ 
bership Corporation v. Heath, 4 S. 
E.2d 700, 60 Ga.App, 649—Colum¬ 
bus Power Co. v. Puckett, 100 S.E. 
800, 24 Ga.App. 390. 

Ind.—^Harris v. Indiana General 
Service Co., 189 N.E. 410, 206 Ind. 
351—^Forrey v. Turpin, 20 N.E.2d 
212, 106 Ind.App. 681. 

Wis.—^Nicolai v. Wisconsin Power & 
Light Co., 269 N.W. 281, 222 Wis. 
605. 

Allegations held insufficient 
Ala.—^Browh v. Mobile Electric Co., 
91 So. 802, 207 Ala. 61. 

Ga.—Milton v. Mitchell County Elec¬ 
tric Membership Ass’n, 12 S.E. 2d 
367, 64 Ga.App. 63—Tidwell v. 

Georgia Power Co., 2 S.E.2d 713, 60 
Ga.App. 38—^Rome Ry. & Light Co. 
V. Robinson, 134 .S.E. 132, 35 Ga. 
App. 521, affirmed 139 S.E. 345, 164 
Ga. 656—^Rome Rv. & Light Co. v. 
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Jones, 127 S.E. 786, 33 Ga.App. 
617. 

N.C.—^Heater v. Carolina Power & 
Light Co., 185 S.E. 447, 210 N.C. 
88 . 

29. Fla.—^Florida Power & Light Co. 
V. Bridgeman, 182 So. 911, 133 Fla. 
195. 

Confonuing with usage 
Complaint charging negligent fail¬ 
ure to safeguard electric wires 
against atmospheric electricity was 
held not required to negative fact 
that electric company installed wires 
in general use by well regulated con¬ 
cerns similarly situated.—^Alabama 
Power Co. v. Williams, 130 So. 788, 
222 Ala. 75. 

30. Colo.—^Miller v. Ouray Electric 
Light, etc., Co., 70 P. 447, 18 Colo. 
App. 131. 

31. Colo.—Denver Cons. Electric Co. 
V. Simpson, 41 P. 499, 21 Colo. 371, 
31 L.R.A. 566. 

I Mo.—Warren v. Missouri, etc., Tel. 
Co., 196 S.W. 1030, 196 Mo.App. 
549. 

32. Ga.—Columbus Power Co. v. 
Puckett, 100 S.E. 800, 24 Ga.App. 
390. 

33. U.S.—Whitten v. Nevada Power, 
etc., Co., C.C.Nev., 132 F. 782. 

Pa.—Moyer v. Blue Mountain Elec¬ 
tric Co., 9 Pa.Dist. & Co. 21, 19 
Berks Co.L.J. 81. affirmed 144 A. 
131, 294 Pa. 265. 

Allegations held sufficient 
Ind.—Indianapolis Power & Light 
Co. V. Moore, 5 N.E.2d.ll8, 103 Ind. 
App. 521. 

Mo.—Shannon v. Kansas City Light 
& Power Co., 287 S.W. 1031, 315 
Mo. 1136. 

34. Ala.—^Alabama Power Co. v. Al¬ 
len, 118 So. 662, 218 Ala. 416. 

35- Ala.—^Montgomery Light & Wa¬ 
ter Power Co. v. Thombs, 87 So. 
205, 204 Ala. 678. 

Fla.—^Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla. 
195. 

Ill.—^Alton R. etc., Co. v. Foulds, 81 
llLApp. 322. 

Ky.—Payton’s Adm’r v. Childers 
Electric Co., 14 S.W.2d 208, 228 Ky. 
44. 

“The duty of care being shown a 
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not be alleged or shown where facts are stated from 
which negligence may be presumed under the doc¬ 
trine of res ipsa.loquitur,36 considered infra § 66 b, 
or where the specific facts are more largely within 
the knowledge of defendant.37 A general allega¬ 
tion of negligence is not necessarily abandoned^S 
or restricted^® by specific allegations of negligence, 
although, in accordance with the rules, of pleading 
in negligence cases generally, as stated in the CJ. 
S. title Negligence § 187, also 45 CJ. p 1084 notes 
97-3, this will generally be the result unless it ap¬ 


pears that the general allegations are intended to 
cover grounds of negligence other than those spe¬ 
cifically alleged. 

Contributory tiegligence. The petition is not de¬ 
murrable as disclosing contributory negligence on 
plaintiff’s part, where the facts alleged do not af¬ 
firmatively show as a matter of law that no other 
legal conclusion could be reached save that plain¬ 
tiff failed to exercise ordinary care, or that he was 
injured by reason of his own negligence.^® 


greneral averment of negligence is 
sufficient.”—^Alabama Power Co. v. 
Owens, 181 So. 283, 284, 236 Ala. 
dS. 

AUegatlons held sufficieiLt 

<1) Allegations in complaint, that 
automobile in which plaintiff was 
Tiding struck electric light pole 
maintained by defendant, which was 
located in close and dangerous proxi¬ 
mity to traveled portion of highway 
and was within the right of way of 
such highway, and that defendant 
negligently caused or allowed such 
pole to remain in a dangerous proxi¬ 
mity to highway, were not demur¬ 
rable as failing to allege that de¬ 
fendant so maintained pole as to 
cause it unnecessarily or unreason¬ 
ably to obstruct ordinary use of 
highway.—^Birmingham Electric Co. 
V. Lawson, 194 So, 659, 239 Ala. 236, 

<2) In pedestrian’s action for in¬ 
juries caused when insulator, 
dropped from electric light pole, 
struck her, petition charging that 
defendant '“Negligently caused and 
permitted an object to fall from one 
of its poles,” etc., was proper as a 
general allegation of negligence.— 
Kuether v. Kansas City Light & Pow¬ 
er Co.. 276 S.W. 105, 220 Mo.App. 
452. 

36. Del.—Edmanson v. Wilmington 

& Philadelphia Traction Co., 120 

A. 923, 2 W.W.Harr. 177. 

Allegations held snfllcient 

(1) Complaint against telephone 
company alleging that customer, hav¬ 
ing grasped telephone and receiver 
thereof in ordinary manner, received 
electric shock, is * within res ispa 
loquitur rule and was not demur¬ 
rable because not alleging specific 
negligent acts.—Shoemaker v. Moun¬ 
tain States Telephone & Telegraph 
Co., D.C.Idaho, 17 P.Supp. 591. ' 

(2) A declaration alleging that de¬ 
fendant owned and maintained elec¬ 
tric wires for commercial purposes, 
that wires were strung along a pub¬ 
lic highway adjoining plaintiff’s land, 
that through defendant’s negligence 
the electric wire had broken apart 
and hung down, that the current was 
transmitted to a wire fence on plain¬ 
tiff’s land, and on his touching the 
wire fence. In ignorance of defend¬ 


ant’s negligence, he was greatly In¬ 
jured, was held to state facts from 
which negligence may be presumed, 
the doctrine of res ipsa loquitur ap¬ 
plying, so that it was not necessary 
to specify particular acts of negli¬ 
gence or defendant’s knowledge of 
the broken wire.—^Edmanson v. Wil¬ 
mington & Philadelphia Traction Co., 
120 A. 923, 2 W.W.Harr. 177. 

(3) Other allegations. 

Tenn.—Memphis Power & Light Co. 

V. Dumas, 11 Tenn.App. 231. 

Tex.—Texas Power & Light Co. v. 
Bristow, Civ.App., 213 S.W. 702, 
error refused. 

37. S.D.—^Roster v. Inter-State Pow¬ 
er Co., 237 N.W. 738, 58 S.D. 521. 

35. Tex.—Texas Utilities Co. v. 
Dear, Civ.App., 64 S.W.2d 807, error 
dismissed. 

36. Ala.—^Alabama Power Co. v. 
Davidson, 90 So. 915, 206 Ala. 
501. 

Tex.—Simmons v. Terrell Electric 
Light Co., Com.App., 12 S.W. 2d 
1011, reversing, CIv.App., 1 S.W.2d 
I 513. 

[ 40. Ga.—Central Georgia Electric 
Membership Corporation v. Heath, 

4 S.E,2d 700, 60 Ga.App. 649—Co¬ 
lumbus Power Co. v. Puckett, 100 
S.E. 800, 24 Ga.App. 390. 

Pleadings held not dexnnrxable 
(1) A petition alleging that plain¬ 
tiff, while walking on a public road, 
stepped to the left not more than 
twenty feet from the center of the 
road to avoid an approaching auto¬ 
mobile, and was injured by a heavily 
charged electric wire, did not show 
as matter of law that plaintiff was 
a mere trespasser, that he was negli¬ 
gent in stepping to the left instead 
of the right, or that such act was 
the proximate cause of the Injury, 
and hence it was error to dismiss 
the petition on demurre:f.—Larkin v. 
Andrews, 109 S.E, 518, 27 Ga.App. 
685. 

(2) In action for injury to car¬ 
penter sustained while putting iron 
roof on gin house by coming in con¬ 
tact with high-power wire plaintiff’s 
allegation that he knew wire was 
uninsulated and dangerous did not 
defeat right of action on theory that 
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he voluntarily exposed himself to 
known danger which he could have 
avoided through proper care and 
prudence, in view of allegations of 
power company’s negligence and de¬ 
nial of any negligence on his own 
part.—^Layne v. Louisiana Power & 
Light Co., La.App., 161 So. 29, af¬ 
firmed 164 So. 345, amended 164 So. 
672. 

(3) In action against municipality 
for damages from contact with mu¬ 
nicipal lighting system live wire ly¬ 
ing in street, complaint alleging that 
injury occurred without fault of 
plaintiff contributing thereto was 
sufficient to repel a demurrer as 
against objection that it showed on 
its face that plaintiff was guilty of 
contributory negligence.—Town of 
Prankton v. Closser, Ind..* 20 N.B. 
2 d 216. 

(4) Other pleadings. 

Ga.—Brown v. Boyd, 3 S.B.2d 142, 

60 Ga.App. 172. 

Tex.—^Athens Electric Light & Power 

Co. V. Tanner, Civ.App., 225 S.W. 

421. 

Pleadings held demnrra'ble 

(1) Petition by telephone cable re¬ 
pairer for injuries sustained by con¬ 
tact with wire of defendant city, 
strung close to pole of defendant tel¬ 
ephone company, while repairing 
cable, although alleging that in¬ 
jury was caused by swaying of top- 
heavy pole, which was loosely set 
and .leaned toward street, and that 
petitioner could not have known 
thereof by ordinary care, stated no 
cause of action because showing that 
petitioner was contributorily negli¬ 
gent either in not ascertaining 
whether pole would sway, or in de¬ 
scending pole on side nearest wire, 
or in undertaking to climb pole.— 
Elder v. City of Quitman, 193 S.E. 
82, 56 Ga.App. 460. 

(2) In action by motorist against 
power company for injuries sus¬ 
tained when motorist at night ran 
into pole of power company which al¬ 
legedly had been permitted to re¬ 
main in street, petition failed to dis¬ 
close legal excuse for failure of mo¬ 
torist to observe “assured clear dis¬ 
tance ahead” statute, where petition 
merely alleged that failure to avoid 
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Amendment, Subject to general rules of plead- 
ng, an amendment which merely amplifies the state- 
aent of plaintiff’s cause of action may be allowed, 
lut an amendment will not be allowed which sets 
ip a new cause of action.'*^ 

j 63. -Plea or Answer and Subsequent 

Pleadings 

General rules governing the sufficiency of the plea or 
inswer and subsequent pleadings are applicable. 

The gener^il rules as to the sufficiency and con- 
itruction of the plea or answer apply in actions for 
njuries incident to the production and use of elec- 
ricity.^® Where the duty alleged in the declara- 
ion is that of inspecting and repairing a wire, a 


§ 64 

replication setting up the duty to shut off the cur¬ 
rent is a departure.44 The sufficiency of a repli¬ 
cation is governed by general rules.^5 

§ 64. -Issues, Proof, and Variance 

The evidence offered or relied on to support or defeat 
a recovery must be in conformity with the pleadings and 
be confined to the point in issue; but an immaterial 
variance or a variance from an immaterial allegation may 
be disregarded. 

As in other actions at law, the evidence offered or 
relied on to support or defeat a recovery in an ac¬ 
tion against an electrical company for negligence 
must be in conformity with the allegations contained 
in the pleadings,and be confined to the point in 


»ole was due to ignorance of xnotor- 
st as to location of street, or of 
act that city had narrowed street, 
ind that he was blinded by lights of 
mcoming automobile.—^Becker v. 
Dayton Power & Light Co., 10 N.E.2d 
16, 56 Ohio App. 140. 

kl. Ga.—City of Cuthbert v. Gunn, 
94 S.E. 637, 21 Ga.App. 442—South¬ 
ern Bell Telephone & Telegraph 
Co. V. Ellis, 87 S.E. 766, 16 Ga. 
App. 864. 

12 . La.—Mercantile Fire & Marine 
Ins. Co. V. Cumberland Telephone 
& Telegraph Co., 52 So. 851, 126 La. 
621. 

k3. Fleas charging’ contiihutory neg- 
UgeiLce 

(1) A plea reciting that telephone 
vires were strung about two feet 
Delow the electric company’s wires 
ind plaintiff, a telephone lineman, 
legl I gently came in contact with the 
jlectric company’s wire by climbing 
i tree and going above the telephone 
vires about two feet, the electric 
jompany's wires being in open view 
5 f plaintiff, was sufficient.—^Dwight 
mg. Co. V. Word, 75 So. 979, 200 Ala. 
221 . 

(2) Plea, alleging that decedent 
tnew that the tools which he placed 
lear electric motor and later at- 
:empted to pick up were “liable” to 
be charged with electricity, was held 
not demurrable.—Childers v. Samoset 
Cotton Mills, 108 So. 851, 215 Ala. 
53. 

(3) Plea was held not demurrable 
is imputing knowledge of danger to 
another workman rather than de¬ 
ceased coming in contact with cur¬ 
rent of electricity.—Childers v. Samo¬ 
set Cotton Mills, supra. 

(4) In an action against a power 
company for Injuries to plaintiff trav¬ 
eler whose dray came in contact with 
Sefendant company’s wires, so that 
crates fell on plaintiff, plea, not in 
terms averring it was plaintiff trav¬ 
eler’s duty to look out for the wires, 


nor averring any fact which imposed 
on him such duty, was held deficient. 
—Alabama Power Co. v. Pergusen, 
87 So. 796, 205 Ala. 204. 

Issues raised by plea 
Electric company's answer, which 
denied that the steps on its pole were 
located within the distance from the 
ground condemned by an order of 
the railroad commission, raised no 
issue respecting, the applicability or 
inapplicability of such order.—Clark 
V. Pacific Gas & Electric Co., 6 P.2d 
297i 118 Cal.App. 344, denying re¬ 
hearing 5 P.2d 58, 118 Cal.App. 344. 
Clarity 

In suit for death from contact with 
live wire, paragraph of answer al¬ 
leging deceased or another threw 
baling wire over primary leads was 
held sufficiently clear.—Olivas v. El 
Paso Electric Co., Tex.Civ.App., 54 
S.W.2d 154, error refused. 

Admissiou coustraed 
Defendant’s admission that on a 
day named it “was operating a sur¬ 
face or street railroad propelled and 
worked by electric power” on a cer¬ 
tain street was an admission that it 
was using the appliances and me¬ 
chanical devices necessary for the 
operation of its electric railway.— 
Smith y. Brooklyn Heights R. Co., 
81 N.T.S. 838, 82 App.Div. 531, 534. 

44. Ill.—^Pressley v. Bloomington, 
etc., R., etc., Co., Ill N.E. 511, 271 
Ill. 622. 

45. Bepllcatiou held demurrable 

In an action for death from 
charged wire, plaintiffs’ replication 
to defendant’s pleas, alleging that 
deceased seized wire to rescue an¬ 
other, was held demurrable as fail¬ 
ing to allege negligence on part of 
defendant toward deceased or party 
he attempted to rescue.—^Alabama 
Power Co. v. Conine, 104 So, 535, 213 
Ala. 228. 

46. Ala.—Johnson v. Alabama Pow¬ 
er Co., 159 So. 695, 230 Ala. 91. 


]?‘la.—^Key West Electric Co. v. Rob¬ 
erts. 89 So. 122, 81 Fla. 743, 17 A. 
, L.R. 807. 

Iowa.—Coleman v. Iowa Ry., Light & 
Power Co., 178 N.W. 365, 189 Iowa 
1063. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Ratliff, 299 S.W. 166, 
221 Ky. 517. 

Pa.—Derrick v. Harwood Electric Co., 
Ill A. 48, 268 Pa. 136. 

20 C.J. p 379 note 4. 

Evidence held to conform to plead¬ 
ing 

(1) Allegations that transmission 
line obstructed highway more than 
twenty-four hours prior to accident 
and evidence that obstruction was 
for shorter time only were held not 
variance.—Colorado Utilities Cor¬ 
poration v. Casady, 300 P. 601, 89 
Colo. 156. 

(2) Under a declaration charging 
that plaintiff’s injuries were caused 
by receiving an electric charge in 
excess of one hundred and ten volts, 
namely two thousand three hundred 
volts, there is no failure of proof, 
where plaintiff proved that she re¬ 
ceived a shock in excess of one hun¬ 
dred and ten volts, and there was 
evidence tending to show that the 
shock resulted from the crossing of 
high and low voltage wires, of which 
the high voltage carried over two 
thousand three hundred volts, even 
though plaintiff did not prove the 
exact voltage received by her.—Floyd 
V. Galva Electric Light Co., 227 Ill. 
App. 541. 

(3) Proof that wearing off of in¬ 
sulation was “immediate cause” of 
fire, was not variance from complaint 
not charging such abrasion to be 
proximate cause.—Moyer v. Blue 
Mountain Electric Co., 144 A. 131, 294 
Pa. 265. 

(4) Other cases.—^Alabama Power 
Co. v. Williams, 157 So. 58. 229 Ala. 
344. 

20 C.J. p 379 note 4 [aj. 
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issue,although an immaterial variance may be 
disregarded.^^ Thus, when the right to recover is 
predicated on .specific acts of negligence alleged, 
plaintiff must prove such negligence, and a failure 
to do so bars him from a recovery but he is 
bound to prove only so much of the matter alleged 
as is necessary to make out his cause of action.®® 
So the failure of the evidence to show one or more 
of the grounds of negligence alleged is not a vari¬ 
ance so as to prevent recovery where the negligence 
shown by the evidence is alleged ;5i and, similarly, 
there is no fatal variance in failing to prove that 
the accident happened in the manner alleged in one 
count, where the manner in which it is proven to 
have happened is alleged in another count.®^ A 
variance from or failure to prove an immaterial 
allegation will be disregarded.®^ A general denial 
puts in issue the facts constituting the cause of ac¬ 
tion pleaded ;®4 but a plea of the general issue ad¬ 


mits the ownership and operation of the wires by 
defendant as alleged in the declaration.®® 

§ 65. Evidence 

The rules of evidence applicable to actions for 
injuries resulting from the production, transmis¬ 
sion, and use of electricity are considered herein¬ 
after in §§ 66-68. 

§ 66. -Presumptions and Burden of Proof 

a. In general 

b. Res ipsa loquitur 

c. Contributory negligence 

a. In General 

The plaintiff has the burden of proving all the facts 
necessary to constitute a cause of action. In appropriate 
cases, facts may be inferred or presumed from other 
proved circumstances. 

In actions for injuries incident to the production 


EvldasLce held* not to prove or con¬ 
form to pleading 

(1) Proof that defendant power 
company’s predecessor in title erect¬ 
ed power lines interfering with plain¬ 
tiff’s telephone lines was held so 
variant from allegation that defend¬ 
ant erected lines as to justify non¬ 
suit of action for damages from erec¬ 
tion of lines.—Trammell v. Georgia 
Power Co., 183 S.E. 825, 52 Ga.App. 
514. 

(2) Under a declaration alleging 
that, while hanging out washing, a 
sheet in plaintiff’s hands was sud¬ 
denly blown on and against an elec¬ 
tric wire which was defectively in¬ 
sulated, and she received a shock 
which threw her against a pump, 
etc., plaintiff was required to prove 
that she received an electric shock, 
and .was not entitled to recover on 
proof which admitted of the infer¬ 
ence that the action of the wind 
caused her to fall; and it was error 
to refuse to direct a verdict for de¬ 
fendant and to submit the case un¬ 
der instructions based on the theory 
that there was evidence from which 
the jury could find that the neces¬ 
sary averments which plaintiff failed 
to prove were proven.'—Campbell v. 
Centralia Gas & Electric Co., 224 Ill. 
App. 589. 

(3) Other cases.—^Alabama Power 
Co. V. Allen, 118 So. 662, 218 Ala. 
416. 

20 C.J. p 379 note 4 [b]. 

47. Iowa.—Coleman v. Iowa Ry., 
Lfight & Power Co., 178 N.W. 365, 
189 Iowa 1063. 

Xvideaoe h^d admissible 

(1) Allegation of failure properly 
to Insulate or protect rendered ad¬ 
missible any evidence that could be 
admitted under allegation of failure 
to properly insulate.—^Mauney v. 


Electric Const. Co., 98 So. 874, 210 
Ala. 554. 

( 2 ) Evidence .of negligence in 
maintenance and in failing to re¬ 
move electric power wire after it 
broke was admissible, where com¬ 
plaint charged both acts of negli¬ 
gence and defendant admitted pnly 
latter act—^Martin v. Pacific Gas «& 
Electric Co., 264 P. 246, 208 Cal. 
291. 

(3) Testimony of plaintiff concern¬ 
ing custom of trade was admissible 
in suit for injuries to electrician by 
defective premises and machine, al¬ 
though not pleaded.—^Bryan v. Mon- 
crief Furnace Co., 157 S.E. 519, 42 Ga. 
App. 670. 

(4) Evidence of failure to use 
ground wire on secondary circuit was 
admissible under allegation that de¬ 
fendant caused or permitted exces¬ 
sive voltage to enter drop cord in de¬ 
ceased’s home.^—Morrow v. Missouri 
Gas & Electric Service Co., 286 S.W. 
106, 315 Mo. 367. 

(5) Acts causing destruction of 
house by fire was held pleaded broad¬ 
ly enough to permit evidence that fire 
was caused by defective transformer, 
or any other defect in electric wiring, 
or other thing connected therewith.— 
City of, Brownsville v. Crixell, Tex. 
Civ.App., 275 S.W. 430. 

( 6 ) Other cases. 

Ky.—^Louisville Gas & Electric Co. v. 
Beaucond, 224 S.W. 179, 188 Ky. 
725. 

Tex.—^Athens Electric Light & Pow¬ 
er Co. V. Tanner, Civ.App., 225 S.W. 
421. 

20 C.J. p 397 note 5 [a], [b] (3). 

48. Idaho.—^Newman v. Great Sho¬ 
shone, etc., Water Power Co., 156 
P. Ill, 28 Idaho 764. 

20 C.J. p 379 note 6 . 


4D. Mo.—^Kuhlman v. Water, Light 
& Transit Co., 271 S.W. 788, 307 
Mo. 607—^Tarnell v. Missouri Utili¬ 
ties Co., App., 23 S.W.2d 225. 

50. Iowa.—Coleman v. Iowa Ry., 
Light & Power Co., 178 N.W. 365, 
189 Iowa 1063. 

51. Iowa.—Coleman v. Iowa Ry., 
Light & Power Co., supra. 

Mo.—Meeker v. Union Electric Light 
& Power Co., 216 S.W. 923, 279 Mo. 
574. 

Pa.—^Moyer v. Blue Mountain Elec¬ 
tric Co., 144 A. 131, 294 Pa. 265. 

20 C.J. p 380 note 7. 

52. HI.—Floyd V. Galva Electric 
Light Co., 227 Ill.App. 641. 

53. Mo.—Thompson v. City of La¬ 
mar, 17 S.W.2d 960, 322 Mo. 514. 

54 . Mo.—^Brubaker v. Kansas City 
Electric Light Co., 110 S.W. 12, 
130 Mo.App. 439. 

20 C.J. p 380 note 8. 

Defensive evidence admissible 

In an action for injuries to a rail¬ 
road brakeman, while climbing the 
side of a moving box car, by com¬ 
ing in contact with a pole erected 
by the city near the tracks on street, 
over the line of which the car pro¬ 
jected, it was not -necessary that de¬ 
fendants plead that plaintiff was a 
trespasser on the street, or that the 
railroad company was using the 
street without a franchise, defend¬ 
ants, under their denial of negli¬ 
gence and damage, as well as under 
their plea of contributory negligence, 
being entitled to prove any fact 
which would make good such de¬ 
fenses.—Sincerney v. City of Los An¬ 
geles, 200 P. 380, 53 Cal.App. 440. 

55. Ill.—^Pressley v. Kinlock-Bloom- 
ington Tel. Co., 158 IlLApp. 220. 
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and use of electricity, the burden of proof is oh 
plaintiff to show by evidence the existence of all 
facts necessary to constitute the cause of action 
alleged.®® Thus plaintiff has the burden of proving 
defendant's negligence®*^ and, where the pleadings 
require it and the doctrine of res ipsa loquitur is 
inapplicable, the specific acts of negligence al¬ 
leged.®® Accordingly plaintiff has the burden of 
proving the various elements of negligence, such as 
the duty owing by defendant to the injured per- 
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son,®® the relation of the parties imposing such 
duty,®® defendant's knowledge or duty to have 
known of the dangerous condition existing,®^ and 
plaintiff’s want of such knowledge.®^ The burden 
is also on plaintiff to show the immediate cause of 
the injury,®® defendant’s ownership or control of 
the agency or appliance that caused the accident,®^ 
the breach of its duty by defendant,®® and that de¬ 
fendant’s negligence was the proximate cause of 
the injury.®® Plaintiff has the burden of proving 


56. Ill.—^Klaiber v. South Side Ele¬ 
vated R. Co., 226 IlLApp. 422. 

20 C.J. P 380 note 13. 

57 . Ala.—City of Tuscaloosa v. Pair, 
167 So. 276, 232 Ala. 129—Golson v. 
W. F. Covington Mfg. Co., 87 So. 
439, 205 Ala. 226—^Alabama Power 
Co. V. Gladden. App., 197 So. 374. 

Iowa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 
127—Murphy v. Iowa Electric Co., 
220 N.W. 360, 206 Iowa 567. 

Ky.—^Kentucky Utilities Co. v. Guyn’s 
Adm*r. 133 S.W.2d 929, 280 Ky. 
558—Cincinnati, N. O. & T. P. Ry. 
Co. V. Science Hill Farmers* Tele¬ 
phone Co., 21 S.W.2d 1028, 231 Ky. 
599. 

Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. Nob- 
lette, 199 A. 832, 175 Md. 87. 

Pa.—Clark v. Pennsylvania Power 
& Light Co., 6 A.2d 892, 336 Pa. 
76 —^Morris v. Jefferson Electric 
Co., 123 A. 321. 278 Pa. 361. 

Va.—^Barnett v. Virginia Public Serv¬ 
ice Co., 193 S.E. 538, 169 Va. 329. 
Wash.—^Kedziora v. Washington Wa¬ 
ter Power Co., 74 P.2d 898, 193 
Wash. 51. 

20 C.J. P 380 note 14. 

Defendant need not negative negli¬ 
gence before his negligence is shown 
prima facie.—^Blakeney v. Alabama 
Power Co., 133 So. 16, 222 Ala. 394. 
Where defendant has observed safe¬ 
ty code 

One asserting defects, making con¬ 
struction or maintenance of electric 
power and telephone lines crossing 
each other dangerous, notwithstand¬ 
ing exercise of minimum care pre¬ 
scribed by national electric safety 
code adopted by state department of 
public utilities, has burden of prov¬ 
ing particular acts or conditions con¬ 
stituting negligence complained of. 
—Southwestern Gas & Electric Co. v. 
Beshazo, 138 S.W.2d 397, 199 Ark. 
1078. 

Practicability of using preventive de¬ 
vice 

In telephone subscriber;s action 
against power company to recover for 
traumatic neurosis resulting from 
explosive noise in telephone receiver 
while she was telephoning caused 
by wires of defendant falling on tel¬ 
ephone wires, burden was on sub¬ 


scriber to show practicability of de¬ 
vice that would afford protection 
against emotional disturbances of 
telephone users without depriving 
the traveling public of reasonable 
protection from live wires immedi¬ 
ately dangerous to life—Cooley v. 
Public Service Co., 10 A.2d 673, 90 N. 
H. 460. 

Nuisance created by negligence 
Where nuisance was created by 
negligence in maintaining electric 
wires, plaintiff was required to prove 
negligence to recover for death of 
son caused thereby.—Olivas v. El 
Paso Electric Co., Tex.Civ.Api5., 54 
S.W.2d 154, error refused—Olivas v. 
El Paso Electric Co., Tex.Civ.App., 
38 S.W.2d 165. 

58. Mo.—^Kuhlman v. Water, Light 
& Transit -Co., 271 S.W. 788, 307 
Mo. 607—^Tarnell v. Missouri Utili¬ 
ties Co., App., 23 S.W.2d 225. 

Ohio.—Loomis v. Toledo Rys. & 
Light Co., 140 N.B. 639, 107 Ohio St. 
161. 

59. Ala.—^Alabama Power Co. v. 
Gladden, App., 197 So. 374. 

S.C.—^Williamson v. South Carolina 
Electric & Gas Co., 7 S.E.2d 516, 
193 S.C. 11. 

60. Ky.—^Henderson v. Ashby, 200 
S.W. 931, 179 Ky, 507. 

20 C.J. p 380 note 16. 

61. Ala.—^Alabama Power Co. v. Cur¬ 
ry, 153 So. 634, 228 Ala. 444—Gol¬ 
son V. W. F. Covington Mfg. Co., 
87 So. 439, 205 Ala. 226. 

Ky.—^Kentucky Utilities Co. v. 
Guyn’s Adm’r, 133 S.W.2d 929, 280 
Ky. 558. 

Defective wires under another’s con¬ 
trol 

One who furnishes electricity for 
another for use in the latter's build¬ 
ing, having no ownership or control 
of the inside wires, may be liable 
for injury received from defective¬ 
ly insulated wires, when he has 
knowledge of their dangerous condi¬ 
tion, but the burden is on the in¬ 
jured' party to show that defendant 
had such knowledge.—^Devost v. Twin 
State Gas & Electric Co., 109 A. 839, 
79 N.H. 411. 

62. Ala.—^Alabama Power Co. v. 
Curry, 153 So. 634, 228 Ala. 444. 

63. Iowa.—Orr v. Des Moines Elec- 
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trio Light Co.. 2S8 N.W. 604, 218 
Iowa 127—^Walters v. iowa Electric 
Co., 212 N.W. 884, 203 Iowa 471. 
Tex.—^Alley v. Texas Electric Serv¬ 
ice Co., Civ.App., 134 S.W.2d 762. 
Va.—^Barnett v. Virginia Public Serv¬ 
ice Co., 193 S.B. 538, 169 Va. 329. 

20 C.J. p 380 note 15. 

Burden not on defendant 

(1) To satisfy jury as to how 
death resulted.—Blakeney v. Alaba¬ 
ma Power Co., 133 So. 16, 222 Ala. 
394. 

(2) To shpw how house became ig¬ 
nited.—Georgia Pow'er Co. v. Ed¬ 
munds, 171 So. 256, 233 Ala. 273. 

64- U.S.—^Kelly v. Duke Power Co., 
C.C.A.N.C., 97 F.2d 629. 

Ill.—Klaiber v. South Side Elevated 
R. Co., 226 I11.APP. 422—Campbell, 
V. Centralia Gas & Electric Co., 224 
IlLApp. 589. 

Joint operation by oodefendants 
In action for wrongful death 
through coming in contact with a 
charged electric wire, brought 
against the manufacturing compa¬ 
ny and also against the distributing 
company. It was not Incumbent on 
plaintiffs to prove the details of the 
agreement between the two com¬ 
panies, but^ it was enough to show 
that both jointly operated to furnish 
electricity to their customers.— 
Adams v. Moberly Light & Power Co. 
of Moberly, Mo.App., 237 S.W. 162. 

65. U.S.—Kelly v. Duke Power Co., 
C.C.A.N.C.. 97 F.2d 529. 

Ala.—^Alabama Power Co. v. Glad¬ 
den, App., 197 So. 374. 

Pa.—^Lindsay v. Glen Alden Coal Co., 
177 A. 751, 318 Pa. 183. 

66 . Ala-—City of Tuscaloosa v. Fair, 
167 So. 276, 232 Ala. 129—Alabama 
Power Co. v. Gladden, App., 197 So. 
374. 

Iowa.—Orr v. Des Moines Electric 
Light Co., 238 N.W. 604, 213 Iowa 
127—Orr v. Des Moines Electric 
Light Co., 222 N.W. 660, 207 Iowa 
1149. 

Ky.—^Wood V. Cumberland Telephone 
& Telegraph Co., 161 S.W. 29, 161 
Ky. 77. 

Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
Noblette,-199 A, 832, 175 Md. 87. 
Pa.—^Lindsay v. Glen Alden Coal Co., 
177 A. 751, 318 Pa. 133—Morris v. 
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damages.^^ Unless the circumstances are such as 
to call for the application of the doctrine of res 
ipsa loquitur, it is not sufficient to show merely that 
an accident happened and an injury ensued.®^ 

In appropriate cases, particular facts may be in¬ 
ferred or presumed from certain proved circum¬ 
stances. For example, authority to string wires 
along a street and above a sidewalk may be pre- 
sumed,"^® but a contrary presumption obtains with 
respect to the placing of a wire on the sidewalk it¬ 
self or so near its surface as to endanger users 
thereof.^^ 

b. Bes Ipsa LoqtdtiLr 

Under the doctrine of res Ipsa loquitur, where in¬ 
juries are sustained from electricity or electrical equip¬ 


ment under the exclusive management and control of the 
defendant, and the accident is such as would not have or¬ 
dinarily happened If due care had been used, a rebuttable 
presumption arises that the defendant was negligent, 
which is sufficient, upon proof of the other necessary 
elements, to establish a prima facie case. 

The doctrine of res ipsa loquitur, finds frequent 
application in electrical cases where the circum¬ 
stances of the accident are such as to create a pre¬ 
sumption or inference of negligence.'^^ According¬ 
ly, where injuries are sustained from electric cur¬ 
rent flowing from the wiring and equipment that is 
under the management and control of defendant, 
and the accident is such as would not have hap¬ 
pened in the ordinary course of events if due care 
had been used, there arises, on proof of the injury, 
an inference of negligence which makes a prima 


Jefferson Electric Co.. 123 A. 321, 
278 Pa. 361—Williams v. Metropoli¬ 
tan Edison Co., 110 A. 92, 267 Pa. 
158. 

Tex.—Ball v. Gulf States Utilities 
Co., Civ.App., 123 S.W.2d 937, error 
dismissed. 

Va.—Richardson v. Appalachian 
Electric Power Co., 175 S.E. 727, 
176 S.B. 471, 167 Va. 394. 

Wash.—^Kedziora v. Washington Wa¬ 
ter Power Co., 74 P.2d 898, 193 
Wash. 51. 

SpecULc negligence 
Plaintiff relying on specific negli¬ 
gence must establish it as proxi¬ 
mate cause of boy’s electrocution. 
—Anderson v. Ft. Dodge, D. M. & 
S. R. Co., 226 N.W. 151, 208 Iowa 
369. 

67. Ky.—Cincinnati, N. O. & T. P. 
Ry. Co. V. Science Hill Farmers’ 
Telephone Co.. 21 S.W.2d 1028, 231 
Ky. 599. 

68 . Tex.—^Alley v. Texas Electric 
Service Co., Civ.App., 134 S.W.2d 
762. 

20 C.J. P 380 note 17. 

69. Or.—Gentzkow v. Portland R. 
Co., 102 P. 614, 54 Or. 114, 135 Am. 
S.R. 821. 

20 C.J. p 380 note 12. 

Defendant’s knowledge 

(1) Electric company moving high- 
tension wires to new location held 
presumed to know of danger from 
shock from rain-moistened earth 
electrically charged by broken wires. 
—^Laudenslager v. Pennsylvania 
Power & Light Co.. 167 A. 778, 312 
Pa. 169. 

(2) It was the duty of an electric 
company, whose wire had been brack¬ 
eted by a telephone company on a 
telephone pole, without objection by 
electric company, to have such wire 
properly insulated, as it is presumed 
to have known that not only its em¬ 
ployees, hut those of the telephone 
company, in the lawful performance 
of their duties, might use the pole.— 


Erie County Electric Co. v. Mutual 
Telephone Co., 108 A. 524, 265 Pa. 
181. 

Coxuplianco with, law 

(1) In action for injuries sustained 
when a crane came into contact with 
an electric wire, court would assume 
that wire was maintained at re¬ 
quired height above the ground, in 
absence of an allegation and proof 
that wire was maintained in viola¬ 
tion of rule of law or regulation of 
an authorized governmental body or 
commission.—^Hayden v. Paramount 
Productions, 91 P.2d 231, 33 CaLApp. 
2d 287. 

(2) Presumption of obedience to 
law, and statute forbidding throw¬ 
ing of lighted tobacco on forest land, 
negatived suspicion, if any, that 
passerby or logger started fire al¬ 
legedly caused when tree fell against 
transmission lines.—Sullivan v. 
Mountain States Power Co., 9 P.2d 
1038, 139 Or. 282. 

General usage as standard 
While the general usage of electric 
companies furnishes a presumptive 
standard as to the care required, the 
presumption may be rebutted.—Jeff- 
ress V. Virginia Ry. & Power Co„ 104 
S.B. 393, 127 Va. 694. 

70. Tex.—Simmons v. Terrell Elec¬ 
tric Light Co., Com.App., 12 S.W. 
2d 1011, reversing, Civ.App., 1 S. 
W.2d 513. 

71. Tex.—Simmons v. Terrell Elec¬ 
tric Light Co., supra. 

72. Mo.—Glasco Electric Co. v. Un¬ 
ion Electric Light & Power Co., 61 
S.W.2d 955, 957, 332 Mo. 1079, cit¬ 
ing Corpus Juris —^Kuether v. Kan¬ 
sas City Light & Power Co., 276 
S.W. 105, 220 Mo.App. 452. 

Tenn.—^Tennessee Electric Power Co. 
V.. Sims, 108 S.W.2d 801, 21 Tenn. 
App. 233. 

20 C.J. p 381 note 20. 

“Res ipsa loquitur is a maxim of 
evidentiary potency and consequence, 
and serves to imply or raise a pre¬ 


sumption of negligence as a fact, 
when from the physical facts attend¬ 
ing the accident or injury there is 
a reasonable probability that it 
would not have happened if the par¬ 
ty having control, management, or 
supervision, or with whom rests the 
responsibility for the sound and safe 
condition of the thing, property, or 
appliance which is the immediate 
cause of the accident or injury, had 
exercised usual and proper care and 
precaution with reference to it.”— 
Boyd V. Portland Electric Co., 68 P. 
810, 41 Or. 336, 342. 

However, several cases have held 
that the .doctrine of res ipsa loquitur 
applies only to such highly danger¬ 
ous things or agencies as are kept 
or used solely because of their high¬ 
ly dangerous character, and not to 
electricity which is classed with 
steam rather than dynamite.—Ohio 
Traction Co. v. Perkins, 17 Ohio App. 
283—^Mafsh v. Lake Shore Electric R. 
Co., 28 Ohio Cir.Ct. 9, followed in 
Toledo R., etc., Co. v. Rippon, 28 Ohio 
Cir.Ct. 561. 

Doctxino held applicable 

(1) In action for injuries to pe¬ 
destrian struck by globe of defend¬ 
ant's street lamp which fell from 
cross-arm on pole.—^Weiss v. Brook¬ 
lyn Edison Co., 300 N.T.S. 756, 253 
App.Div. 746. 

(2) Other cases see 20 C.J. p 381 
note 20 [a]. 

Statutory presumption 

(1) In Iowa, under a statute so 
providing, when any injury is caused 
by an electric transmission line, a 
presumption arises that the operator 
of the line was negligent.—Beman 
V. Iowa Electric Co., 218 N.W. 343, 
205 Iowa 739—Walters v. Iowa Elec¬ 
tric Co., 212 N.W. 884, 203 Iowa 
471. 

(2) The statute applies only to 
injury by lines outside cities and 
towns.—^Anderson v. Ft. Dodge, D. 
M. & S. R. Co., 226 N.W. 151, 208 
Iowa 369. 
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facie case.'^^ So the fact that wires carrying a dan¬ 
gerous current of electricity have broken or sagged 
or become detached from their poles and caused in¬ 
jury is generally held to raise a presumption of 
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negligence,74 although there is authority to the ef¬ 
fect that the doctrine does not apply in such caseJ® 
So also, where a person is killed or seriously in¬ 
jured by electricity under circumstances showing 


73 , U.S.—Futrell v. Arkansas-Mis- 
gouri Power Corporation, C.C.A. 
A.rk 104 F.2d 752, 755—Dierks 

Lumber & Coal Co. v. Brown. C.C. 
A.Ark., 19 F.2d 732, 735, quoting 
Corpus Juris. 

_Southwestern Gas & Electric 

Co. V. Deshazo, 138 S.W.2d 397, 199 
A.rk. 1078 — Pine BlufC Co. v. Bob¬ 
bitt, 273 S.W. 1, 168 Ark. 1019. 

_Langazo v. San Joaquin Light 

& Power Corporation, 90 P.2d 825, 
32 Cal.App.2d 678. 

Ind.—Ayrshire Coal Co. v. Wilder, 
129 N.E. 260, 75 Ind.App. 137. 

Iowa.—Orr v. Des Moines Electric 
Light Co., 222 N.W. 560, 207 Iowa 
1149. 

Minn—Peterson v. Minnesota Power 
& Light Co.. 291 N.W. 705, 207 
Minn. 387. 

Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S. 

. W.2d 955, 332 Mo. 1079. 

NC—Murphy v. Carolina Power & 
Light Co.. 146 S.E. 204, 196 N.C. 
484—^Ramsey v. Carolina-Tennes- 
see Power Co., 143 S.E. 861, 195 N. 
C. 788. 

Ohio.—Loomis v. Toledo Rys. & 
Light Co., 140 N.E. 639, 107 Ohio 
St. 161—Union Gas & Electric Co. 
V. Waldsmith, 166 N.E. 588, 31 Ohio 
App. 118. 

Pa.—Kelly v. Yount, 87 Pittsb.Leg. 
J. 89. 

Tenn.—Tennessee Electric Power Co. 
V. Sims, 108 S.W.2d 801, 21 Tenn. 
App. 233—^Kentucky-Tennessee 

Light & Power Co. v. Perry, 13 
Tenn.App. 664, quoting Corpus Ju¬ 
ris. 

Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101, 1108, citing Corpus Ju¬ 
ris —Texas Power & Light Co. v. 
Bristow, Civ.App., 213 S.W. 702, 
error refused. 

Vt.—Salwiecz v. Rutland Ry., Light 
& Power Co., 142 A. 77, 101 Vt. 
178. 

20 C.J. p 381 note 23. 

Doctrine applicable 

(1) Where electric company, whose 
wires served building which was 
covered with corrugated metal and 
to which metallic clothesline was at¬ 
tached had changed wires shortly 
before plaintiff received electric 
shock while hanging towels on 
clothesline, which had not previ¬ 
ously been found charged with elec¬ 
tricity, flash occurred when wires 
were pried from building immedi¬ 
ately after accident, and clothesline 
was then charged with electricity.— 
Futrefl V. Arkansas-Missouri Power 

29 C.J.S.-40 


Corporation, C.C.A.Ark., 104 F.2d 
752. 

(2) Where electric wire was in low 
position in street, prima facie evi¬ 
dence of negligence.—^Mississippi 
Power Co. v. Thomas, 140 So. 227, 
162 Miss. 734, 84 A.L.R. 679. 

(3) If dangerous condition arising 
from contact of road machine with 
power lines continued after power 
company’s knowledge thereof.—^Rear¬ 
don V. Florida West Coast Power 
Corporation, 120 So. 842, 97 Fla. 
314. 

(4) In an action for the negligent 
burning of a telephone exchange by 
a charge of electricity transmitted 
from defendant power company’s 
transmission wires to its telephone 
wire.—^Alabama Power Co. v. David¬ 
son, 90 So. 915, 206 Ala. 501. 

(5) Where it was shown by legal 
evidence that plaintiff’s injury was 
caused by an electric shock received 
from defendant’s telephone instru¬ 
ment.—Joyce V. Missouri & Kansas 
Telephone Co., Mo.App., 211 S.W. 
900. 

(6) Other cases. 

Ind.—Town of Oxford v. Scott, 146 

N.E. 833, 84 Ind.App. 159. 

Iowa.—Beman v. Iowa Electric Co., 

218 N.W. 343, 205 Iowa 739. 

N.Y.—Stearns v. Postal Telegraph- 

Cable Co., 230 N.Y.S. 143, 224 App. 

Div. 775. 

Tex.—Texas-Louisiana Power Co. v. 

Daniels, Civ.App., 61 S.W.2d 179, 

affirmed 91 S.W.2d 302, 127 Tex. 

126. 

20 C.J, p 381 note 23. 

Doctziue Inapplicable 

(1) Electrocution of child under 
house did not make prima facie case 
of liability against power company 
under doctrine of res ipsa loquitur. 
—Blakeney v. Alabama Power Co., 
133 So. 16, 222 Ala 394. 

(2) Where explosion in manhole 
might have happened without pow¬ 
er company’s fault, res ipsa loquitur 
did not apply.—^Tucker v. Haverhill 
Electric Co., 159 N.E. 447, 262 Mass. 
81. 

(3) Res ipsa loquitur doctrine held 
not applicable where plaintiff was 
slightly burned in pushing switch to 
electric lamp hanging out of out¬ 
let by well-taped wire.— Pasamanick 
V. Brislow Bldg. Corporation, 239 N. 
Y.S. 709, 135 Misc. 835. 

(4) That volunteer, climbing pole 
not used by electric company to fix 
telephone wire, was electrocuted, 
raised no presumption of negligence 
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on part of electric company.—San¬ 
der V. California Oregon Power Co., 
291 P. 365, 133 Or, 571. 

74. U.S.—Houle v. Helena Gas & 
Electric Co., C.C.A.Mont., 31 P.2d 
671, 673, quoting Corpus Juris. 
Ala.—^Wright v. J. A. Richards & 
Co., 108 So. 610, 611, 214 Ala. 678, 
citing Corpus Juris. 

Ark.—Commonwealth Public Service 
Co. V. Lindsay, 214 S.W. 9, 139 
Ark. 283—^Arkansas' Tel. Co. v. 
Ratteree, 21 S.W. 1059, 57 Ark. 
429. 

Cal.—Langazo v. San Joaquin Light 
& Power Corporation, 90 P.2d 825, 
32 Cal.App.2d 678—Rocca v. Tuo¬ 
lumne County Electric Power & 
Light Co., 245 P. 468, 76 Cal.App. 
569—Smith v. San Joaquin Light 
& Power Corporation, 211 P. 843, 
59 Cal.App. 647. 

Ga.—City of Thomaston v. Atkinson, 
103 S.E. 876, 25 Ga.App. 615. 

La.—^Ledet v. Lockport Light & 
Power Co., 132 So. 272, 15 La.App. 
426. 

Me.—Edwards v. Cumberland Coun¬ 
ty Power & Light Co., 146 A, 700, 
128 Me. 207. 

Md.—^Annapolis & Chesapeake Bay 
Power Co. v. State, 136 A. 615, 152 
Md. 241. 

Mass.—Burns v. Holyoke St. Ry. 

Co., 149 N.E. 127, 253 Mass. 443. 
Miss.—^Williams v. City of Canton, 
103 So. 811, 138 Miss. 661. 

Mo.—Gray v. Union Electric Light 
& Power Co., App., 282 S W. 490 
—Grady v. Louisiana Light, Pow¬ 
er & Traction Co., App., 253 S.W. 
202 . 

Ohio.—^Loomis v. Toledo Rys. & 
Light Co., 140 N.E. 639, 107 Ohio 
St. 161—^Union Gas & Electric Co. 

V. Waldsmith, 166 N.E. 588, 31 
Ohio App. 118. 

Tex.—Texas Utilities Co. v. Dear, 
Civ.App., 64 S.W.2d 807, error dis¬ 
missed. 

Va.—^Appalachian Power Co. v. Hale, 
113 S.E. 711, 133 Va. 416. 

Wash.—Johnson v. Grays Harbor R. 
& Light Co., 253 P. 819, 142 Wash. 
520. 

W.Va.—Martin v. Appalachian Elec¬ 
tric Power Co., 153 S.E. 245, 109 

W. Va. 129—Lindamood v. Potomac 
Light & Power Co., >100 S.E. 868, 
85 W.Va. 86. 

20 C.J. P 382 note 24. 

Fallen pole 

N.J.—Simpson v. Jersey Central 
Power & Light Co., 138 A* 114, 5 
N.J.Misc. 711. 

75^ Pa.—Derrick v. Harwood Elec¬ 
tric Co., Ill A. 48, 268 Pa. 136. 

, 20 C.J. p 383 note 25. 
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that an excessive current, unsafe, unsuitable, and 
unnecessary, was carried by defendant’s wires into 
the premises where the accident occurred, the doc¬ 
trine applies,*^® although it has been held that a 
presumption of negligence in permitting an over¬ 
load of electricity to enter a building cannot be 
predicated upon a finding that it did so enter. 
The unauthorized maintenance of poles and wires 
or other electrical structures in a street is of itself 
evidence of negligence,*^® and may impose absolute 
liability for consequences as being a nuisance.^® 


Conditions essential generally. The conditions 
ordinarily required for the application of the doc¬ 
trine of res ipsa loquitur must be present before it 
will be applied in electricity cases. Thus plaintiff- 
must first show the immediate cause of the in¬ 
jury.®® Then plaintiff must show, either by direct 
or circumstantial evidence, the connection between 
defendant and such immediate cause ;®i he must 
show that the agency causing the injury was under 
defendant’s exclusive control and management,®2 
and, where an instrumentality or appliance or sys- 


7S. Ariz.—Tucson Gas, Electric 
Light & Power Co. v. Doe, 236 P. 
464, 28 Ariz. 140. 

Ark.—^Arkansas General Utilities 
Co. v. Shipman, 67 S.W.2d 178, 
188 Ark. 580. 

Ga.—^Mutual Light & Water Co. v. 
Crosby, 137 S.E. 639, 36 Ga.App. 
578. 

Iowa.—Orr v. Des Moines Electric 
• Light Co., 238 N.W. 604, 213 Iowa 
127—Orr v. Des Moines Electric 
Light Co., 222 N.W. 560, 207 Iowa 
1149—^Welsch v. Charles Fruach 
Light & Power Co.. 193 N.W. 427, 
197 Iowa 1012. 

Minn.—Peterson v. Minnesota Power 
& Light Co., 291 N.W. 705, 207 
Minn. 387—Baumann v. Interstate 
Power Co., 252 N.W. 222, 225, 190 
Minn. 468. citing Coirptis Juris — 
Goar V. Village of Stephen, 196 N. 
W. 171, 157 Minn. 228. 

Pa.—^Fox v. Key-Stone Telephone 
Co., 192 A. 116, 326 Pa. 420, 110 A. 
L.R. 1182—Moyer v. Blue Moun¬ 
tain Electric Co., 144 A. 131, 294 
Pa. 265—Lynch v. Meyersdale 
Electric Light, Heat & Power Co., 
112 A. 58, 268 Pa. 337—^Derrick 
V. Harwood Electric Co., Ill A. 
48, 26S Pa. 136. 

Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101—Texas Power & Light 
Co. V. Bristow, Civ.App., 213 S.W, 
702, error refused. 

Wis.—Stark v. Badger Public Serv¬ 
ice Co., 187 N.W. 651, 176 Wis. 
600. 

Snffl.cieiLcy of proof of excessive 
voltage 

To recover for death by electro¬ 
cution of one operating electric drill 
connected with light circuit, evi¬ 
dence of excessive voltage need not 
be conclusive or uncontradicted, but 
need only exclude usual voltage as 
reasonable e'^planation of death.— 
Ischar v. West Texas Utilities Co., 
Tex.Civ.App., 54 S.W.2d 842, error 
refused. 

77. Tex.—Cecil & Co. v. Stamford 
Gas & Electric Co., Civ.App., 242 
S.W. 636. 

7& Mass.—Boutlier v. Malden, 116 
N.E. 251, 226 Mass. 479, Ann.Cas. 
1918C 910. 

20 C.J. p 383 note 26. 


79. N.Y.—Bloss V. Oneida R. Co., 
147 N.Y.S. 728, 162 App.Div. 200. 

20 C.J. p 383 note 27. 

80. Ala.—Georgia Power Co. v. Ed¬ 
munds. 171 So. 256, 233 Ala. 273. 

Ill.—Klaiber v. South Side Elevated 
R. Co.. 22.6 IlLApp. 422. 

Mo.—State ex rel. Missouri Public 
Utilities Co. v. Cox. 250 S.W. 551, 
298 Mo. 427. quashing Book v. 
Missouri Public Utilities Co., 
App., 242 S.W. 433. 

“While the doctrine permits an 
inference that the known act which 
produced the injury was a negligent 
act, it does not permit an inference 
as to what act did produce the in¬ 
jury."—Georgia Power Co, v. Ed¬ 
munds. 171 So. 256. 258. 233 Ala. 273. 

81. U.S.—Illinois Power & Light 
Corporation v. Hurley, C.O.A.M 0 ., 
30 F.2d 905, certiorari denied Hur¬ 
ley V. Illinois Power & Light Cor¬ 
poration, 50 S.Ct. 36. 280 U.S. 687, 
74 L.Ed. 636. 

Evidence sufficient 

U.S.—Illinois Power & Light Corpo¬ 
ration V. Hurley, C.C.AM 0 ., 49 F. 
2d 681. certiorari denied 52 S.Ct. 
19. 284 U.S. 637, 76 L.Ed. 541. 
Tenn.—Tennessee Electric Power Co. 
V. Sims, 108 S.W.2d 801, 21 Tenn. 
App. 233. 

Evidence insufficient 

Discovery and elimination of sur¬ 
face leak in electrical transformers 
held not to warrant presumption of 
leak in other electrical appliances 
five or six hours thereafter.—Illi¬ 
nois Power & Light Corporation v. 
Hurley, C.C.A.M 0 ., 30 F.2d 905, cer¬ 
tiorari denied Hurley v. Illinois 
Power & Light Corporation, 50 S. 
Ct. 36, 280 U.S. 587. 74 L.Ed. 636. 

82. U.S.—^American General Ins. 
Co. V. Southwestern Gas & Elec¬ 
tric Co., C.C.A.Tex., 115 F.2d 706. 

Ark.—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.W. 397. 199 
Ark. 1078. 

Cal.—^Langazo v. San Joaquin Light 
& Power Corporation, 90 P.2d 825, 
32 Cal.App.2d 678. 

N.C.—Collins V. Virginia- Power & 
Electric Co., 168 S.E. 500, 204 N. 
C. 320. 

Or.—Sander v. California Oregon 
Power Co., 291 P. 365, 133 Or. 571. 


Pa.—Clark v. Pennsylvania Power & 
Light Co., 6 A.2d 892, 336 Pa. 75 
—Norris v. Philadelphia Electric 
Co., 5 A.2d 114, 334 Pa. 161. 

Vt.—Salwiecz v. Rutland Ry., Light 
& Power Co., 142 A 77, 101 Vt. 
178. 

Va.—Gallaher v. Waynesboro Mut. 
Telephone Co., 130 S.E. 232, 143 
Va. 383. 

20 C.J. p 383 note 30. 

Unauthorized intervention by others 

The requirement that the agency 
causing the injury be in defendant's 
exclusive management and control 
means that defendant must have 
had the right to such control, and 
this is not affected by the possibility 
that other persons, in no way enti¬ 
tled to do so, may have tampered 
with the appliance.—Helms v. Pa¬ 
cific Gas & Electric Co., 70 P.2d 247, 

21 Cal.App.2d 711. 

Evidence sx^olent 

(1) In action against electric 
company for electric shock received 
by plaintiff while hanging towels 
on metallic clothesline attached to 
building which was covered with 
corrugated metal and into which 
company's service wires led, plain¬ 
tiff was not required to prove that 
company had control over building 
or clothesline, but it was sufficient 
for application of res ipsa loquitur 
for her to show facts justifying 
conclusion that current which in¬ 
jured her came from wires of- com¬ 
pany over which it had exclusive 
control.—Futrell v. Arkansas-Mis- 
souri Power Corporation, C.C.A.Ark., 
104 F.2d 752. 

(2) In actions by wife and hus¬ 
band against electric power com¬ 
pany for injuries sustained by wife 
when charge of electricity flared 
before her face while she was op¬ 
erating an electric kitchen stove 
purchased from and installed by the 
power company two weeks previous¬ 
ly, doctrine of “res ipsa loquitur” 
was applicable on ground that elec¬ 
tric stoves ordinarily do not emit 
such flashes, in absence of negli¬ 
gence with respect to excessive 
amount of current or defects in 
stoves, and that power company had 
exclusive control of current, wires, 
and stove.—^Peterson v. Minnesota 
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stem of wiring over which defendant has no con¬ 
trol and for the proper operation of which he is 
not responsible intervenes between the alleged cause 
and the injury, the doctrine is inapplicable unless it 
is shown that the accident was due to a dangerous 
current transmitted to such intervening agency,®3 
or, as some authorities have held, unless it is shown 
that there was no defect in the instrumentality, ap¬ 
pliance,- or system.®^ 

Further, the circumstances shown must be such 
as reasonably to exclude any conclusion other than 
that defendant’s negligence proximately caused the 
injury;^® if there is any cause apparent other than 
defendant’s negligence to which the injury may 
with equal fairness be attributed, the inference of 
negligence cannot be drawn.®® So, where it ap¬ 
pears from the evidence that the accident was or 
may with equal or greater likelihood have been 
brought about through the intervention of a third 
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person®"^ or of an irresistible force,®® the doctrine is 
inapplicable. Where the precise cause of the acci¬ 
dent is shown, there is no occasion or room for the 
application of the doctrine,®® but by the mere in¬ 
troduction of evidence tending to show specifically 
the cause of the accident plaintiff does not lose or 
waive the benefit of the doctrine if the cause is 
still left in doubt or is not clearly shown.®® 

Effect of allegation of specific negligence. As 
appears in the C.J.S. title Negligence § 220, also 45 
C.J. p 1225 note 80-p 1228 note 94, there is consid¬ 
erable conflict among the authorities as to the ef¬ 
fect of plaintiff’s pleading specific acts of negligence 
upon his right to rely on or invoke the doctrine of 
res ipsa^ loquitur, and the same conflict would ap¬ 
pear to be reflected in electricity cases. Thus some 
authorities adhere to the strict rule that res ipsa 
loquitur cannot be invoked by a plaintiff who alleg¬ 
es specific acts of negligence,®^ at least in the ab- 


Power & liisht Co., 291 N.W. 705, 
207 Minn. 387. 

83. Ga.—Georgia Power Co. v. Kin- 
ard, 170 S.E. 688, 47 Ga.App. 483. 

20 C.J. p 383 notes 32, 33. 

DTliexd defective appUauoe over 
which defendant has no control is 
the proximate cause of the injury, 
the doctrine is inapplicable. 

Ky.—^Kentucky Utilities Co. v, Sut¬ 
ton’s Adm’r, 36 S,W.2d . 380, 237 
Ky. 772. 

Va.—Gallaher v. Waynesboro Mut, 
Telephone Co., 130 S.B. 232, 143 
Va. 383. 

84. Pa.—Clark v. Pennsylvania 
Power & Light Co., 6 A.2d 892, 
336 Pa. 75—^Norris v. Philadelphia 
Electric' Co., 5 A.2d 114, 334 Pa. 
161. 

A showing that the intervening 
agencies did not cause injury is not 
essential where there is evidence 
showing that excessive current did 
cause it.—Indianapolis Power & 
Light Co. V. Moore, 6 N.E.2d 118, 103 
Ind.App. 521. 

85. Tex.—^Alley v. Texas Electric 
Service Co., Civ.App., 134 S.W.2d 
762. 

20 C.J. p 383 note 29. 

88i. Ga.—Georgia Power Co. v. Kin- 
ard, 170 S.E. 688, 690, 47 Ga.App. 
483, citing Corpus Juris. 

La.—Boudreaux v. Louisiana Power 
& Light Co., 135 So. 90, 16 La.App. 
664. 

Pa.—Clark v. Pennsylvania Power & 
Light Co., 6 A.2d 892, 336 Pa. 75 
—^Norris v. Philadelphia Electric 
Co., 5 A.2d 114, 334 Pa. 161. 

87. U.S.—Hagan & Cushing Co. v. 
Washington Water Power Co., C. 
C.A.Idaho, 99 P.2d 614—Brunell v. 
Mountain States Power Co., C.C.A. 
Or., 81 F.2d 305. 


G-round wire pulled loose 
The res ipsa loquitur doctrine did 
not apply in action against power 
company for death of man who was 
electrocuted when he touched a 
ground wire, which had been pulled 
loose fi'om pole to which it had been 
fastened with staples, and which in 
some manner came in contact with 
high tension wire, where it was un¬ 
disputed that some one had recently 
twisted the ground wire in two and 
had pulled out the staples holding 
it against the pole, and there was 
no showing that company had 
knowledge, either actual or imput¬ 
ed, of that fact.—^Kentucky Utili¬ 
ties Co. V. Guyn’s Adm’r, 138 S.W. 
2d 929, 280 Ky. 558. 

Mere possibility of intervention 
In action for electrocution of 
yardman, res ipsa loquitur held not 
to apply where wires might have 
been moved and current turned on 
by numerous persons for whom 
contractor was not responsible.— 
State to Use of Boznango v. Blum- 
enthal-Kahn Electric Co., 159 A. 106, 
162 Md. 84. 

88. Ohio.—Loomis v. Toledo Rys. 
& Light Co.. 140 N.B. 639, 107 
Ohio St. 161. 

lightning 

Tex.—Olivares v. San Antonio Pub¬ 
lic Service Co., Civ.App., 134 S.W. 
2d 821, error refused. 

89. Ark.—Southwestern Gas & 
Electric Co. v. Deshazo, 138 S.W. 
2d 397, 199 Ark. 1078. 

Cal.—^Langazo v. San Joaquin Light 
& Power Corporation, 90 P.2d 825, 
32 Cal.App.2d 678. 

Mo.—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 
S.W.2d 955, 332 Mo. 1079. 

N.C.—Payne v. Carolina Power & 
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Light Co., 169 S.E. 831, 205 N.C. 
32. 

20 C.J. p 383 note 31' 

“The. plaintiff is bound by his evi¬ 
dence in a res ipsa case just as he 
would be in any ordinary negligence 
action and cannot in effect say to 
the jury T have shown you exactly 
how the accident occurred but you 
are, nevertheless, still at liberty to 
speculate and presume it may have 
happened some other way.*”—Con- 
duitt v. Trenton Gas & Electric Co., 
31 S.W.2d 21, 25, 326 Mo. 133. 

98. Minn.—Anderson v. Eastern 
Minnesota Power Co., 266 N.W. 
702, 197 Minn. 144. 

Mo.—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S. 
W.2d 955, 332 Mo. 1079—Conduitt 

V. Trenton Gas & Electric Co., 31 
S.W.2d 21, 326 Mo. 133. 

Ohio.—^Union Gas & Electric Co. v. 
Waldsniith, 166 N.B. 688, 31 Ohio 
App. 118. 

Vt.—^Humphrey v. Twin State Gas 
& Electric Co., 139 A. 440, 100 Vt. 
414, 56 AL.R. 1011. 

Where cause is a jury question, 
the doctrine of res ipsa loquitur is 
applicable.—Manuel v. Pacific Gas 
& Electric Co., 25 P.2d 509, 134 Cal. 
App. 512. 

91. Cal.—Hall v. San Joaquin Light 
& Power Corporation, 43 P.2d 866, 
5 Cal.App,2d 755. 

Iowa.—Orr v.. Des Moines Electric 
Light Co., 222 N.W. 560, 207 Iowa 
1149. 

Mo.—Glasco Electric Co. v. Union 
Electric Light & Power Co., 61 S. 

W. 2d 955, 332 Mo. 1079. 

R.I.—^Burdick v. South ^County Pub¬ 
lic Service Co., 172 A 893, 54 R.L 
310. 
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sence of a disjunctive allegation of negligence gen- 
erally.92 Some authorities hold that plaintiff by 
pleading the particular cause of the accident in no 
wise waives or loses his right to rely on the doc¬ 
trine, ^3 provided the complaint alleges general neg¬ 
ligence as well.34 There is also authority for the 
view that the allegation of specific negligence alone, 
while it may preclude recovery for any other neg¬ 
ligent acts, does not deprive plaintiff of the benefit 
of the doctrine in so far as it may establish the spe¬ 
cific acts of negligence alleged.35 

Rebuttal. The rebuttable®® presumption of neg¬ 
ligence arising from the application of the rule of 


res ipsa loquitur casts on defendant the burden of 
explaining, rebutting, or otherwise overcoming such 
presumption,®*^ as by showing that it used due care®® 
or that the accident occurred through no negligence 
on its part.®® Thus, in proper cases, the presump¬ 
tion may be overcome by proof of the nonexistence, 
recency, or uncontrollable cause of defects in ap- 
pliances,! or by proof that the appliances employed 
were of standard pattern.® In the last analysis, of 
course, the sufficiency of evidence offered in expla¬ 
nation to meet the presumption of negligence raised 
by the doctrine of res ipsa loquitur depends on the 
circumstances of each case.® Accurately speaking. 


Tex.—Cecil & Co. v. Stamford Gas 
& Electric Co., Civ.App., 242 S.W. 
536. 

AUegrations held ffenexal so as to 
warrant application of doctrine.— 
Kuether v. Kansas City Ligrht & 
Power Co., 276 S.W. 105, 220 Mo. 
App. 452—Smissman v. Wells, 255 
S.W. 935, 213 Mo.App. 474. 

92. Tex.—Ortiz v. El Paso Electric 
Co., Civ.App., 126 S.W.2d‘515. 

93. Ohio.—^Union Gas & Electric 
Co. V. Waldsmith, 166 N.E. 588, 31 
Ohio App. 118. 

94. N.M,—Mares v. ‘New Mexico 
Public Service Co., 82 P.2d 257, 42 
N.M. 473 

95. Cal.—Phillips V. Southern Cal¬ 
ifornia Edison Co., 72 P.2d 769, 23 
Cal.App.2d 222. 

96. Ark.—Southwestern Gas & 
Electric Co. v. Deshazo, 138 S.W. 
2d 397, 199 Ark. 1078. 

Okl.—Keefer v. Public Service Co. of 
Oklahoma, 90 P.2d 409, 185 Okl. 
94. 

Tex.—Ischar v. West Texas Utili¬ 
ties Co., Civ.App., 54 S.W.2d 842, 
error refused. 

97. Ark.—Pine Bluff Co. v. Bobbitt, 
273 S.W. 1, 168 Ark. 1019. 

Pa.—Fox V. Keystone Telephone Co., 
192 A. 116, 326 Pa. 420, 110 A.L.R. 
1182—Moyer v. Blue Mountain 
Electric Co., 144 A. 131, 294 Pa. 
265—Derrick v. Harwood Electric 
Co., Ill A. 48, 268 Pa. 136. 

20 C.J. p 381 note 21. 

SefexLdairt havingr superior knowl- 
edcre 

In action against power company 
for injuries allegedly resulting from 
contact with telephone wire, where 
circumstances strongly rebutted in¬ 
ference that power line at point of 
impact with telephone line was not 
in use or electriAed, the company 
was bound to establish such fact by 
the evidence, since it was well with¬ 
in its intimate knowledge and it 
was not plaintiff’s duty to disprove 
it.—^Alabama Power Co. v. Gladden, 
Ala.App., 197 So. 374. 

96. Me.—^Edw€u:ds v. Cumberland 


County Power & Light Co., 146 A. 
700. 128 Me. 207. 

Miss.—Mississippi Pow’er Co. v. 
Thomas. 140 So. 227, 162 Miss. 734, 

84 A.L.R. 679. 

N.T.—^Weiss v. Brooklyn Edison Co., 
300 N.T.S. 756, 253 App.Div. 746. 
Tex.—Texas-Louisiana Power Co. v. 
Daniels, Civ.App., 61 S.W.2d 179, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

What defendant must prove 

(1) Electric company, under doc¬ 
trine of res ipsa loquitur, had bur¬ 
den to establish that power line 
which broke was properly built of 
standard material, and that safety 
appliances of adequate design and 
operation were installed and func- 2. 
tloning.—^Manuel v. PaclAc Gas & 
Electric Co., 25 P.2d 509, 134 Cal. 
App. 512. 

(2) Electric distributor held re¬ 
quired to show condition of wire 
when it fell besides showing proper 
installation, to rebut prima facie 
showing of negligence.—Martin v. 

! Appalachian Electric Power Co., 153 
S.E. 245, 109 W.Va. 129. 

(3) Electric company had burden 
to prove guy wire’s condition caused 
by third party could not have been 
detected in time.—^Pine Bluff Co. v. 
Bobbitt, 294 S.W. 1002, 174 Ark. 41. 

Explailning overload 
Evidence justifying a Anding that 
a woman found dead near an elec¬ 
tric washing machine In operation 
in the basement of her home was 
killed by electric shock is sufficient 
to establish a prima facie case of 
negligence against the company fur¬ 
nishing the electric current, and 
casts on it the burden of explain¬ 
ing the overloading of the wires ex¬ 
tending into the basement with an 
excessive and dangerous current on 
some theory consistent with its ex¬ 
ercise of due care in maintenance, 
care, and management of its sys¬ 
tem, notwithstanding any defect in 
the washing machine motor.— 
Welsch V. Charles Prusch Light & 
Power Co., 193 N.W. 427, 197 Iowa 
1012. 


99. Mo.—Grady v. Louisiana Light, 
Power & Traction Co., App., 253 
S.W. 202. 

Ohio.—Loomis v. Toledo Rys. & 
Light Co., 140 N.E. 639, 107 Ohio 
St. 161. 

Okl.—City of Duncan v. Canan, 82 
P.2d 663, 183 Okl. 315. 

Tex.—Texas Power & Light Co. v. 
Bristow, Civ.App., 213 S.W. 702, 
error refused. 

Wash.—^Johnson v. Grays Harbor R. 
& Light Co., 253 P. 819, 142 Wash. 
520. 

Wls.—Stark v. Badger Public Service 
Co., 187 N.W. 651, 176 Wis. 600. 

U.S.—Dierks Lumber & Coal Co. 
V. Brown, C.C.A.Ark., 19 P.2d 732. 

Me.—^Edwards v. Cumberland 
County Power & Light Co., 146 A. 
700, 128 Me. 207. 

3. Evidence held snfflclent 
Okl.—Keefer v. Public Service Co. of 
Oklahoma, 90 P.2d 409, 185 Okl. 
94. 

Wash.—Johnson v. Grays Harbor R. 
& Light Co., 253 P. 819, 142 Wash. 
620. 

20 C.J. p 389 note 69 [a] (5). 
Evidence held insufficient 

(1) Generally. 

U.S.—Houle V. Helena Gas & Elec¬ 
tric Co., C.C.A.Mont., 31 P.2d 671. 
Ark.—Commonwealth Public Service 
Co. V. Lindsay, 214 S.W. 9, 139 
Ark. 283. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

20 C.J. p 389 note 69 [a]. 

(2) Presumption that Are in lum¬ 
ber plant caused by defective trans¬ 
formers of electric company was not 
met by proof that appliances plain¬ 
tiffs showed were those of standard 
make and in general use, without 
showing inspection and regular test. 
—Illinois Power & Light Corpora¬ 
tion V. Hurley, C.C.A.Mo.. 49 P.2d 
681, certiorari denied 52 S.Ct 19, 284 
U.S. 637, 76 L.Ed. 641. 

(3) Defendant’s evidence that its 
transmission line alleged to have 
fatally injured bridge worker was 
well built and properly constructed 
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the application of the doctrine does not operate to 
shift the ultimate burden of proof,^ and, if defend¬ 
ant presents sufficient evidence to rebut the pre¬ 
sumption of its negligence, the burden is on plain¬ 
tiff to go forward.® 

c. Contributory Negligence ‘ 

The authorities are in conflict as to whether the bur¬ 
den of proof of contributory negiigence or freedom there¬ 
from is on the plaintiff or the defendant. Various pre¬ 
sumptions have been indulged In respect to contributory 
negligence. 

Conflicting doctrines prevail in different jurisdic¬ 
tions as to the burden of proof of contributory neg¬ 
ligence, and, of course, the locally prevailing doc¬ 
trine is followed in electricity cases. In some ju¬ 
risdictions the burden of proving contributory neg¬ 
ligence as a defense is on defendant;® in others 
the burden of negativjng contributory negligence is 
on plaintiff as part of the proof of his cause of ac¬ 
tion,*^ except where the action is for wrongful death 
and the local rule places the burden on defendant in 
such case.® Of course, if plaintiff has negatived 
contributory negligence as part of his cause of ac¬ 
tion, and defendant relies on contributory negli¬ 
gence arising from facts not shown in plaintiff^s 
evidence, the burden of proof is on defendant to es¬ 
tablish those facts.® 


As appears supra in § 53, voluntarily contacting 
a wire or other object charged with electricity with 
knowledge, actual or constructive, of its dangerous 
condition, is negligence, and, as throwing light on 
whether plaintiff was guilty of such contributory 
negligence, various presumptions are recognized. 
Thus it is presumed that all persons of ordinary in¬ 
telligence know the dangerous properties of electric¬ 
ity and the dangers that attend contact with wires 
or other objects electrically charged.^® There is 
also a presumption, from the known disposition of 
men to avoid injury to themselves, that the injured 
person did not voluntarily come in contact with a 
wire or other object which he knew to be danger¬ 
ously charged,but this presumption must yield to 
proof of actual imprudence in touching the wire 
with knowledge.!® Contributory negligence cannot 
be presumed from the mere fact that one came in 
^contact with an electric wire.i® 

§ 67- -Admissibility of Evidence 

The admissibility of evidence is governed by general 
rules of evidence, particularly those applicable in negli¬ 
gence cases generally. 

Subject to the general rules of evidence, partic¬ 
ularly the rules applicable in negligence cases gen¬ 
erally, in an action for negligence in the use of 


was not • conclusive on question of 

liability.—Beman v. Iowa Electric 

Co., 218 N.W. 343, 205 Iowa 739. 

4. N.M.—Mares v. New Mexico Pub¬ 
lic Service Co., 82 P.-2d 267, 42 N. 
M. 473. 

Ohio.—Loomis v.* Toledo Rys. & 
Light Co., 140 N.E. 639, 107 Ohio 
St.. 161. 

20 C.J. p 381 note 22. 

5. Ky.—Dunning v. Kentucky Utili¬ 
ties Co., 109 S.W.2d 6, 270 Ky. 44. 

6. U.S.—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 11 F.2d 
65—Bristol Gas & Electric Co. v. 
Deckard, C.C.A.Tenn., 10 P.2d 66. 

Cal.—Harmon v. San Joaquin Light 
& Power Corporation, 98 P.2d 1064, 
37 Cal.App.2d 169—Langazo v. San 
Joaquin Light & Power Corpora¬ 
tion. 90 P.2d 825, 32 Cal.App.2d 
678. 

La.—Layne v. Louisiana Power & 
Light Co., App., 161 So. 29, af¬ 
firmed 164 So. 345, amended 164 
So. 672. 

Minn.—Peterson v. Minnesota Power 
& Light Co., 288 N.W. 588, 206 
Minn. 268. 

Mo.—^Pulsifer v. City of Albany, 47 
S.W.2d 233, 226 Mo.App. 529. 

•Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied 223 P. 726, 110 Or. 
231. 

20 C.J. p 383 note 35. 

■7 Md.—^Potomac Edison Co. v. i 


State, for Use of Hoffman, 177 A. 
163, 168 Md. 156. 

20 C.J. p 384 note 36. 

8. N.T.—Casualt^r Co. of America 

V. A. L. Swett Electric Light & 
Power Co., 129 N.E. 653, 230 N.Y. 
199, reversing 176 N.T.S. 893, 188 
App.Div. 906. 

Burden of proof of contributory neg¬ 
ligence in death action see Death § 
80 b (2). 

9. Md.—Potomac Edison Co. v. 
State, for Use of Hoffman, 177 A. 
163, 168 Md. 166. 

10. Ark.—Southwestern Gas & Elec¬ 
tric Co. v. Bianchi, 132 S.W.2d 
375, 198 Ark. 996—Arkansas Pow¬ 
er & Light Co. V. Hubbard, 28 S. 

W. 2d 710, 181 Ark. 886. 

Minn.—Peterson v. Minnesota Pow¬ 
er & Light Co., 288 N.W. 588, 206 
Minn. 268. 

Pa.—Bowser v. Citizens' Light, Heat 
& Power Co. of Salisbury, 110 A. 
372, 267 Pa. 483. 

Causing contact by means of metal 
conductor 

Plaintiff is presumed to know the 
dangers incident to causing a metal 
wire or cable held in the hand to 
come into contact with a power line. 
—Aller V. Iowa Electric Light & 
Power Co., Iowa, 288 N.W. 66—Mur¬ 
phy V. Iowa Electric Co., 229 N.W. 
360, 206 Iowa 567. 

Contact wltli damp eaztli 
There is no presumption that de¬ 
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cedent knew of the possibility of 
being thrown to the ground by a 
shock from rain-moistened earth 
electrically charged bv a broken 
wire.—Laudenslager v. Pennsylvania 
Power & Light Co., 167 A. 778, 312 
Pa. 169. 

Knowledge of child 
It is not to be presumed that a 
farmer boy ten years old had any 
knowledge of electricity and its 
dangers compared with workmen 
employed around electric wiring.— 
Johnson v. St. Charles City, 200 Ill. 
App. 184. 

11. Md.—Potomac Edison Co. v. 
State, for Use of Hoffman, 177 A. 
163, 168 Md. 156—State, for Use 
of Hoffman, v. Potomac Edison 
Co., 170 A. 568, 166 Md. 138. 

Mo.—^Eulslfer v. City of* Albany, 47 
S.W.2d 233, 226 Mo.App. 529. 

Pa.—Bowser v. Citizens’ Light, Heat 
& Power Co. of Salisbury, 110 A. 
372, 267 Pa. 483. 

20 C.J. p 383 note 35 [a] (3). 

12. Md.—State v. Eastern Shore 
Gas & Electric Co. of Maryland, 
142 A. 503, 155 Md. 660. 

Pa.—^Bowser v. Citizens’ Light, Heat 
& Power Co. of Salisbury, 110 A. 
372. 267 Pa. 483. 

13. Tenn.—^Kentucky - Tennessee 
Light & Power Co. v. Perry, 13 
Tenn.App. 664. 

20 C.J. p 383 note 35 [a] (4). 
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electricity or electrical appliances, it is proper to 
admit any evidence tending to establish or to dis¬ 
prove the allegations of the declaration or com¬ 
plaint,as, for example, evidence relating to the 
ptoximate cause of injury, ^5 the ownership and 
control of wires and appliances,the relationship 


between the parties,!^ defendant's freedom from 
negligence,and plaintiff's contributory negli¬ 
gence.^® Accordingly, evidence has been held ad¬ 
missible as showing or tending to show the condi¬ 
tion of wires or appliances at the time of the ac¬ 
cident or shortly prior thereto,^0 defendant's knowl- 


14 Ky.—^Kentucky Utilities Co. v. 
White Star Coal Co., 52 S.W.2d 
705. 244 Ky. 759. 

Evidence held admissible 

(1) Plat fairly showing poles and 
wires serving premises of customer, 
claiming that power company negli¬ 
gently permitted abnormal voltage, 
causing fire.—Limbeck v. Interstate 
Power Co., C.C.A.Iowa, 69 P.2d 249. 

(2) Condition of soil as evidence 
of sufficiency of grounding.—Marker 
V. Southern California Edison Co.. 
256 P. S48, 83 CaLApp. 204. 

(3) Custom of travel near live 
wire on private property.—^Ellis v. 
Ashton & St. Anthony Power Co., 238 
P. 517, 41 Idaho 106. 

(4) Absence of warning sign on 
fuse box.—McDougall v. Pennsyl¬ 
vania Power & Light Co., 166 A. 
689, 311 Pa. 387. 

(5) Ordinances requiring a permit 
from city electrician before chang¬ 
ing any electrical installation and 
subsequent certificate of satisfactory 
inspection.—Pinkussohn v. Great At¬ 
lantic & Pacific Tea Co., 192 S.B. 283, 
184 S.C. 171. 

(6) Other evidence. 

U.S.—^Limbeck v. Interstate Power 
Co., supra. 

Ala.—^Alabama Power Co. v. Jackson, 
166 So. 692, 232 Ala. 42—Alabama 
Power Co. v. Jones, 101 So. 898, 212 
Ala. 206. 

Colo.—^Blankette v. Public Service Co. 
of Colorado, 10 P.2d 327, 90 Colo. 
456. 

Ga.—Callaway v. Central Georgia 
Power Co., 160 S.E. 703, 43 G€u 
App. 820. 

Ind.—Indianapolis Power & Light 
Co. V. Moore, 5 N.E.2d 118, 103 
Ind. App. 521. 

Iowa.—Loveless v. Town of Wilton, 
188 N.W. 874, 193 Iowa 1323. 

Ky.—Kentucky & West Virginia Pow¬ 
er Co. V. Riley's Adm'r, 25 S.W.2d 
366, 233 Ky. 224. 

Mass.—^Nugent v. Boston Consol. Gas 
Co., 130 N.E. 488, 238 Mass. 221. 

N.T.—Troidle v. Adirondack Power 
& Light Corporation, 233 N.T.S. 
545, 225 'App.Div. 444, reversed on 
other grounds 169 N.E. 654, 252 N. 
T. 483—Cavanaugh v. People's Gas 
& Electric Co., 254 N.Y.S. 835, 234 
App.Div. 402. 

Vt.—Humphrey v. Twin State Gas 
& Electric Co., 139 A. 440, 100 Vt. 
414, 56 A.L.R. 1011. 

20 C.J. p 384 note 39. 

15. Ky.—Kentucky Utilities Co. v. | 


White Star Coal Co., 52 S.W.2d 705, 
708, 244 Ky. 759. 

“Any fact that may throw light on 
the cause of the trouble ... is 
competent, for after all the truth 
may be only shown by circumstances, 
as electricity is Invisible.”—^Ken¬ 
tucky Utilities Co. V. White Star Coal 
Co., supra. 

EvldexLce held admissible 

(1) Generally. 

Ala.—^Alabama Power Co. v. Farr, 108 
So. 373, 214 Ala 530. 

N.C.—Ramsey v. Carolina-Tennes- 
see Power Co., 143 S.E. 861, 195 N. 
C. 788. • 

(2) Noncompliance with ordinance. 
—Carlock v. Westchester Lighting 
Go.. 197 N.E. 306, 268 N.Y. 345, re¬ 
versing 274 N.Y.S. 580, 242 App.Div. 
778. 

(3) That compliance would not 
have prevented the particular injury 
complained of.—Conrad v. Springfield 
Consol. R. Co., 88 N.E. 180, 240 Ill. 
12, 130 Am.S.R. 251. 

16. Cal,—Emery v. Pacific Tele¬ 
phone & Telegraph Co., App., 110 
P.2d 1079. 

Iowa—^Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 421, 210 Iowa 
864. 

Tenn.—^Memphis Consol, Gas & Elec¬ 
tric Co. V. Speers, 81 S.W. 595, 113 
Tenn. 83. 

Evidence admissible 

(1) Deed showing what was con¬ 
veyed to defendant upon purchase of 
certain properties.—Alabama Power 
Co. V. Jones, 101 So. 898, 212 Ala 
206. 

(2) Contract of purchase of trans¬ 
mission line by utility company from 
town.—^Hanna v. Central States Elec¬ 
tric Co., 232 N.W. 421, 210 Iowa 864. 

(3) Subsequent repairs.—Woodring 
V. City of Easton, 164 A. 921, 108 Pa 
Super. 431. 

Evidence held inadmissible 

In action against electric company 
for fall caused by defective manhole 
cover, ordinance regarding mainte¬ 
nance and indemnification of city 
against damages and company's bond 
to city held improperly admitted to 
show control of manhole and agree¬ 
ment for indemnification that would 
entitle plaintiff to bring action 
against company.—^Miller v. Edison 
Electric Illuminating Co., 186 N.E. 
581, 283 Mass. 517. 

17. Cal.—^Emery v. Pacific Tele¬ 
phone & Telegraph Co., App., iio P. 
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2d 1079—Sincerney v. City of Los 
Angeles, 200 P. 380, 53 Cal.App. 
440. 

18. U.S.—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 33 P.2d 
876, 68 A.L.R. 1393, certiorari de¬ 
nied 50 S.Ct. 152, 280 U.S. 606, 74 
L.Ed. 649. 

Ala.—^Alabama Power Co. v. Bryant, 
146 So. 602, 226 Ala. 251. 

D.C.—Hellweg v. Chesapeake & Po¬ 
tomac Telephone Co., 110 F.2d 546, 
71 App.D.C. 346. 

20 C.J. p 384 note 42. 
impossibility of compliance with 
statute 

Although a statute requires power 
wires to be Insulated properly, the 
company may show that there is 
no material which may be used in 
high tension wires on the wire itself 
that will prevent the escape of 
electricity.—^Wells v. Chamberlain, 
168 N.W. 238, 185 Iowa 264. 

18. Iowa.—Harn v. Cedar Valley 
Electric Co., 165 N.W. 428, 181 
Iowa 1173. 

Wis.—^Leque v. Madison Gas & Elec¬ 
tric Co., 113 N.W. 946, 133 Wis. 
547. 

20 C.J. p 385 note 43. 

Evidence held admissible 

(1) In general.—Texas Power & 
Light Co. V. Brtstow, Tex.Civ.App., 
213 S.W. 702, error refused. 

(2) Testimony of deceased boy's 
companion that he told him not to 
touch the transformer, and that he 
said he was not afraid, was compe¬ 
tent to prove intestate was aware of 
the danger and not using due care. 
—^Robbins v. Minute Tapioca Co„ 128 
N.E. 417, 236 Mass. 387. 

(3) In action for death of electri¬ 
cian who was shocked and fell from 
pole while attempting to throw 
switch and rescue quarry worker, 
evidence that witness telephoned 
electrician that there was man elec¬ 
trocuted at quarry and that ofllcers 
were coming by for him held com¬ 
petent to show why electrician went 
to quarry.—Sarratt v. Holston Quar¬ 
ry Co. of South Carolina, 177 S.B. 135, 
174 S.C. 262. 

2a U.S.—Bristol Gas & Electric Co. 

V. Boy, C.C.A.Tenn., 261 F. 297. 
•A.la.—Alabama Power Co. v. Jackson, 
166 So. 692, 232 Ala. 42. 

Kan.—Stone v. City of Pleasanton, 
223 P. 312, 116 Kan. 378. 

Ky.—Kentucky & West Virginia Pow¬ 
er Co. V. Riley’s Adm'r, 25 S.W.2d 
366, 283 Ky. 224. 
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edge of a dangerous condition,21 the use or failure the absence of any similar accident in the past as 

to use the customary or best available methods,22 evidence of want of knowledge of the dangerous 

conditions not involved in the injury to plaintiff condition,25 and the nature or amount of voltage 

at approximately the same time and under substan- passing over wires at the time of the accident.26 

tially the same circumstances,23 similar occurrenc- On. the other hand, evidence which falls within 
es in the past as evidence that defendant knew or the general exclusionary rules of evidence applied 
should have known of the dangerous condition,24 in other actions for negligence is inadmissible,27 


Mo.— Cunningham v. City of Spring- 
field, App., 31 S.W.2d 123, certio¬ 
rari quashed State ex rel. City of 
Springfield v. Cox, 36 S.W.2d 102, 
327 Mo. 152. 

Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied 223 P. 725, 110 Or. 
231. 

Pa.—^Novak v. Borough of Ford City, 
141 A. 496, 292 Pa. 537. 

Tex.—Texas Power & Light Co. v. 
Bristow, Civ.App., 213 S.W. 702, 
error refused. 

20 C.J. P 384 note 39. 

Cample 

A sample'of telephone wire cut in 
the immediate vicinity of the acci¬ 
dent by one who testified tha£ it 
was a fair sample of the telephone 
wires in that vicinity was admissi¬ 
ble, although it was not shown to be 
a piece of the wire which caused the 
death.—^Wayne Soap Co. v. Michigan 
State Telephone Co., 186 N.W. 805, 
216 Mich. 368. 

21. Ala—Birmingham Amusements 
V. Turner, 128 So. 211, 221 Ala. 242. 

Tex.—^Texas-Louisiana Power Co. v. 
Webster,' Civ.Anp., 59 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

20 C.J. p 384 note 39. 

22. U.S.—^Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 33 P.2d 
876, 68 A.L.H. 1393, certiorari de¬ 
nied 50 S.Ct. 152, 280 U.S. 606, 74 
L.Ed. 649. 

Ala.—^Alabama Power Co. v. Bryant, 
146 So. 602, 226 Ala 251. 

D.C.—^Hellweg v. Chesapeake & Poto¬ 
mac Telephone Co., 110 F.2d 546, 
71 App.D.C. 346. 

Minn.—Schorr v. Minnesota Utilities 
Co., 281 N.W. 623, 203 Minn. 384. 
Mo.—^Joyce v. Missouri & Kansas 
Telephone Co., App., 211 S.W. 900. 
20 C.J. p 384 notes 39 [a] (1), 42 
[a]. 

Electrical codes 

(1) It has been held that the na¬ 
tional electrical code is admissible 
as evidence of negligence in using, 
fixtures forbidden thereby.—^Alabama I 
Power Co. v. McIntosh, 122 So. 677, 
219 Ala. 546. 

(2) However, it has been held that 
testimony that an electric fuse box, 
with which plaintiff came in con¬ 
tact, was not Installed in accordance 
with rules and regulations of elec¬ 
trical code was inadmissible to prove 
usage.—McDougall v. Pennsylvania 


Power $ Light Co., 166 A. 589, 311 
Pa. 387. 

Existence of preventive appliances 
may be shown by plaintiff.—David¬ 
son V. Alabama Power Co., 82 So. 91, 
203 Ala. 77. 

Inadequacy of costomaary method 
In an action against an electric 
company, which plaintiff claimed was 
negligent in that its servants failed 
to properly test a transformer on 
replacing a fuse blown out in a 
storm, it was improper, despite proof 
that the test made was the ordinary 
one, to exclude evidence tending to 
show that it was an insufficient test 
to disclose defects in the transformer 
which would allow dangerous current 
to pass through.—^Jeffress v. Virginia 
Ry. & Power Co., 104 S.B. 393, 127 
Va. 694. 

23. Conn.—^Jackiewicz v. United Il¬ 
luminating Co., 138 A. 147. 106 
Conn. 302. 

Ky.—Kentucky Public Service Co. v. 
Topmiller, 263 S.W. 706, 204 Ky. 
196. 

Mo.*—Morrow v. Missouri Gas & Elec¬ 
tric Service Co.. 286 S.W. 106, 315 
Mo. 367. 

Pa.—Lynch v. Meyersdale Electric 
Light, Heat & Power Co., 112 A. 
68, 268 Pa. 337—^Adams v. United 
Light, Heat & Power Co., 69 Pa. 
Super. 478. 

24. Ala.—Birmingham Electric Co. 
V. Lawson, 194 So. 659, 239 Ala. 
236. 

Cal.—McCormick v. Great Western 
Power Co. of California, 8 P.2d 
145, 214 Cal. 658, 81 A.L.R. 678— 
Gerberich v. Southern California 
Edison Co., 79 P.2d 783, 26 Cal. 
App.2d 471. 

Ind.—City of Logansport v. Green, 
135 N.K 657, 192 Ind. 253—In¬ 
dianapolis & Cincinnati Traction 
Co. V. Montfort. 139 N.E. 677. 80 
Ind.App. 639. 

Md.—Hagerstown ■& F. Ry. Co. v. 
State, 115 A. 783, 139 Md. 507, 19 
A.L.R, 797. 

Pa.—Sebok v. Pennsylvania Edison 
Co., 1 A.2d 680, 331 Pa. 524. 

Tenn.—^Kingsport Utilities, Inc. v. 

Mort, 2 Tenn.App. 270. 

20 C.J. p 384 note 39. 

Discretion of court 

In action for damages sustained 
when automobile collided with de¬ 
fendant’s power pole, whether pre¬ 
vious accidents at the same place 
were different in their general char-| 
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acter, so evidence thereof wajs not 
admissible as evidence of dangerous 
character of pole, rested in trial 
court's discretion.—Gerberich v. 
Southern California Edison Co., 79 
P.2d 783, 26 Cal.App.2d 471. 

25. Ill.—^Wolczek v. Public Service 
Co. of Northern Illinois, 174 N.E. 
677, 342 Ill. 482. 

26. Ala.—^Alabama Power Co. v. 
Owens, 181 So. 283, 236 Ala. 96. 

N.C.—^Murphy v. Carolina Power & 
Light Co.. 146 S.E. 204, 196 N.C. 
484. 

Instructions to employees 

Electric company's rules prescrib¬ 
ing precautions by employees re¬ 
specting wires carrying 250 and 300- 
volt currents, held admissible on is¬ 
sue whether normal 110-volt cur¬ 
rent could have killed electric drill 
operator.—^Ischar v. West Texas 
Utilities Co., Tex.Civ.App., 54 S.W. 
2d 842, error refused. 

27. Ala.—Compton v. Alabama Pow¬ 
er Co., 114 So. 46, 216 Ala. 558. 

Evidence held inadxnisslhle 

(1) As to how foreign wire con- 
jnecting guy wire with high-tension 
wire was placed there by third per¬ 
son, and motive of person who placed 
it there.—^Pine Bluff Co. v. Bobbitt, 
273 S.W. 1, 168 Ark. 1019. 

(2) That 120 volts might kill weak 
person was Immaterial, where person 
electrocuted was not weak.—Mutual 
Light & Water Co. v. Crosby, 137 S. 
E. 639, 36 Ga.App. 578. 

(3) That city’s permission to erect 
wires was conditional, where city 
waived condition.—Callaway v. Cen¬ 
tral Georgia Power Co., 160 S.E. 703, 
43 Ga.App. 820. 

(4) That shorter poles than one on 
which hoy received electric shock 
were used in other places for car¬ 
rying electric wires.—^Wolczek v. 
Public Service Co. of Northern Il¬ 
linois, 174 N.E. 577, 342 Ill. 482. 

(5) Other evidence. 

Ky.—^Morton’s Adm’r v. Kentucky- 
Tennessee Light & Power Co., 138 
S.W.2d 345, 282 fily. 174—Kentucky 
& West Virginia Power Co. v. 
Riley’s Adm’r, 26 S.W.2d 366, 233 
Ky. 224. 

Mass.—^Nugent v. Boston ConsoL Gas 
Co., 130 N.E. 488, 238 Mass. 221. 

Mo.—Condultt V. Trenton Gas & 
Electric Co.. 31 S.W.2d 21, 326 Mo. 
183. 
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as, for example, evidence of defendant's instruc¬ 
tions to employees other than the injured person,^^ 
of conditions long before the accident and not 
shown to be the same as at the time of the acci- 
dent29 or of a prior condition admitted to have been 
corrected,30 of the illegal purpose of the person 
electrocuted in entering the premises where the ac¬ 
cident occurred,3i or of the fact that the witness, 
an expert, had never heard of a transformer falling 
from a pole.32 

The admissibility of evidence as to conditions and 
changes after the accident is governed by the gen¬ 
eral rules applicable to any other case of alleged 
negligence.33 Thus evidence is admissible of con¬ 
ditions after the accident where it is shown that 
they were the same at the time of the accident,34 
but not otherwise.35 So, too, evidence is admissi¬ 
ble of similar accidents occurring subsequently un¬ 
der substantially the same circumstances ;36 but 
clearly such evidence is not admissible to show 
that defendant might reasonably have anticipated 
the earlier accident involved in the action.37 Al¬ 
though there is authority to the contrary,38 evi¬ 
dence of changes, repairs, or improvements made 


after the accident is generally inadmissible on the 
question of defendant's negligence ;39 but it has 
been held that evidence of subsequent changes or 
repairs and their effect are admissible to show that 
the condition complained of caused the injury.^^^ 
Where defendant offers evidence concerning re¬ 
pairs made after the accident, plaintiff may intro¬ 
duce evidence thereof in rebuttal.^^ Evidence of 
defendant's negligence in replacing the wire which 
caused the accident is inadmissible.^^ 

§ 68. -Weight and Sufficiency of Evi¬ 

dence 

Necessary elements of the cause of action must be 
proved by a preponderance of the evidence; circumstan¬ 
tial evidence may be sufficient provided the fact sought to- 
be shown is a proper inference from the evidence and not 
a guess or an inference from an inference. The suffi¬ 
ciency of the evidence depends on the facts of the par¬ 
ticular case under the general rules of evidence. 

While necessary elements of the cause of action 
must, of course, be proved by a preponderance of 
the evidence,^3 they need not be shown by direct 
and positive testimony, but may be shown by cir¬ 
cumstantial evidence from which the fact sought 
to be proved may be inferred."*^ Thus it is suffi- 


Tex.—Community Public Service Co. 
V. Gray, Civ.App., 107 S.W.2d 495— 
Ischar v. West Texas Utilities Co., 
Civ.App., 54 S.W.2d 842, error re¬ 
fused—Brigman v. Holt & Bowers, 
Civ.App., 32 S.W.2d 220, error re¬ 
fused—City. of Ft. Worth V. Wil¬ 
liams, 119 S.W. 137, 55 Tex.Civ, 
App. 289. 

Wis.—^Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 
601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

2Q C.J. p 385 note 44. 

2a Cal.—Fike v. San Joaquin Light 
& Power Corporation, 239 P. 344, 
73 CaLApp. 712. 

22. Mo.—^Vessels v, City Light & 
Power Co., 219 S.W. 80. 

30. Ala.—^Alabama Power Co. v. 
Gladden, * 187 So. 711, 237 Ala. 
527. 

31. Tex.—Texas-Louisiana Power 
Co. V. Daniels, Civ.App., 61 S.W.2d 
179, affirmed 91 S.W.2d 302. 127 
Tex. 126. 

32. Cal.—Lim Ben v. Pacific Gas & 
Electric Co., 281 P. 634, 101 Cal. 
App. 174. 

33. Evideiice held admissible 

(1) Position of wire a short time 
after accident, where the injury is 
not of such a nature as would likely 
change its situation.—Gloucester 
Electric Co. v. Kankas, Mass., 120 F. 
490, 56 C.C.A. 640. 

(2) Other evidence see 20 C.J. p 
385 note 45 [a]. 

34. Ala.—Alabama Power Co.''^v. 


Owens, 181 So. 283, 236 Ala. 96— 
Birmingham Amusements v. Tur¬ 
ner, 128 So. 211, 221 Ala. 242. 

Ky.—^Kentucky & West Virginia Pow¬ 
er Co. V. Riley’s Adm'r, 25 S.W.2d 
366, 233 Ky. 224. 

20 C.J. p 385 note 45 [aj. 

35. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. May, 78 S.W.2d 887, 190 
Ark. 279. 

Mo.—^Vessels v. City Light & Power 
Co., 219 S.W. 80. 

20 C.J. p 385 note 45 [b]. 

36. Cal.—Robinson v. Western 
States Gas & Electric Co., 194 P. 
39, 184 Cal. 401. 

37. Cal.—McCormick v. Great Wes¬ 
tern Power Co. of California, 8 P. 
2d 145, 214 Cal. 658, 81 A.L.R. 
678. 

38. Kan.—Corbett v. Kansas Gas & 

Electric Co., 27 P.2d 234, 138 

Kan. 691. 

36. U.S.—Limbeck . v. Interstate 
Power Co., C.C.A.Iowa, 69 P.2d 
249—Dunagan v. Appalachian Pow¬ 
er Co., C.C.A.W.Va., 23 F.2d 395. 

Ala.—Davidson v. Alabama Power 
Co., 82 So. 91, 203 Ala. 77. 

Cal.—^Anstead v. Pacific Gas & Elec¬ 
tric Co., 265 P. 487, 203 Cal. 634— 
Morris v. Sierra & San Francisco 
Power Co., 207 P. 262, 67 CaLApp. 
281. 

Md.—State v. Consolidated Gas, Elec¬ 
tric Light & Power Co. of Balti¬ 
more, 150 A. 452, 159 Md. 138. 

20 C.J. p 385 note 45 Cb] (1). 

4a Ky.—Kentucky Utilities Co. v. 
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White Star Coal Co., 52 S.W.2d 705, 
244 Ky. 759. 

Pa.—Woodring v. City of Easton, 164 
A. 921, 108 Pa.Super. 431. 

41. Ill.—Floyd V. Galva Electric 
Light Co., 227 Ill.App. 541. 

42. Mich.—^Eaton v. Consumers*' 
Power Co., 240 N.W. 24, 256 Mich. 
549. 

43. Va.—Barnett v. Virginia Public 
Service Co.,,193 S.E. 538, 169 Va. 
329. 

4t Ala.—^Alabama Power Co. v. 

Gladden, App., 197 So. 374. 

Mo.—Cole V. Empire Dist. Electric 
Co., 55 S.W.2d 434, 331 Mo. 824— 
Yarnell v. Missouri Utilities Co., 
App., 23 S.W.2d 225. 

Okl.—Eastern Oklahoma Light & 
Power Co. v. Hare, 286 P. 769, 142 
Okl. 283. 

Or.—Sullivan v. Mountain Statea 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

Pa.—Morris v. Jefferson Electric Co., 
123 A. 321, 278 Pa. 361. 

Va.—^Barnett v. Virginia Public- 
• Service Co., 193 S.E. 538, 169 Va. 
329. 

Specifl .0 cause of accidexit need not 
be proved. 

Ill.—Goddard v. Enzler, 123 Ill. 
App. 108, affirmed 78 N.E. 805, 222 
Ill. 462. 

N.T.—^Wolpers v. New York & 
Queens Electric Light & Power 
Co., 86 N.Y.S. 845, 91 App.Dlv.. 
424. 
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dent to prove facts from which the jury can infer 
negligence,^® and the quantum of proof need be 
very slight where the accident is such as ordinarily 
does not happen if proper care has been exercised.^® 
So too, actual notice of the existence of a danger¬ 
ous condition may in proper cases be inferred from 
only slight circumstances and freedom from con¬ 
tributory negligence need not be established by di¬ 
rect affirmative proof where the circumstances of 
the case are such as to justify an inference of due 
care.^® Naturally, where there are no eyewitnesses 
the evidence must necessarily be circumstantial^® 


However, the inferences must follow from facts 
in evidence; it is not permissible to guess or con¬ 
jecture as to the cause of the injury or defendant’s 
liability therefor, or to draw inferences from in¬ 
ferences.®® The inferences to be drawn must or¬ 
dinarily be from the conditions found at the time 
of the accident.®^ 

Where contributory negligence is an affirmative 
defense it must be proved by a preponderance of 
the evidence.®® 

The sufficiency of the evidence of defendant’s 
negligence,®® as well as particular matters affect- 


How and where electricity escaped 

need not be specifically shown where 
the fact that it escaped is estab¬ 
lished, and an inference as to how 
and where it escaped is warranted. 
Ill. — Cooper V. Kankakee Electric 
Light Co., 164 I11.APP. 581. 

Ind.—Indianapolis Light & Heat Co. 

V. Dolby, 92 N.E. 739, 47 Ind.App. 
406. 

45. U.S.—Illinois Power & Light 
Corporation v. Hurley, C.C.A.Mo., 
49 F.2d 681, certiorari denied 52 
S.Ct. 19, 284 U.S. 637, 76 L.Ed. 
541. 

Mo.—Cole V. Empire Dist. Electric 
Co., 55 S.W.2d 434, 331 Mo. 824— 
Ditsch V. Kansas City Power & 
Light Co., 128 S.W.2d 1055, 233 
Mo.App. 1163—Yarnell v. Missouri 
Utilities Co., App„ 23 S.W.2d 225. 
Hes ipsa loquitur see supra § 66. 

Defect in wire may be inferred. 
—Grady v. Louisiana Light, Power 
& Traction Co., Mo.App., 253 S.W. 
202—20 C.J. p 389 note 66. 

Dack of proper insulation Is con¬ 
clusively shown by evidence that 
person taking hold of wire was 
killed.—Sanders v. City of Carthage, 
App., 9 S.W.2d 813, reversed on oth¬ 
er grounds 51 S.W.2d 529, 330 Mo. 
844. 

Defective operation of plant may 
be inferred.—Goddard v. Enzler, 123 
Ill.App. 108, affirmed 78 N.E. 805, 222 
Ill. 462. 

46. Pa.—Laritza v. Pennsylvania 
Power Co., 162 A. 333, 106 Pa.Su- 
per. 587. 

47. Tex.—East Texas Public Serv¬ 
ice Co. V. Johnson, Civ.App., 300 S.. 

W. 975, modified on other grounds, 
Com.App., 6 S.W.2d 344. 

48. Iowa.—Knowlton v. Des Moines 
Edison Light Co., 90 N.W. 818, 117 
Iowa 451. 

20 C.J. p 389 note 62. 

49. Md.—State v. ConiSolidated Gas, 
Electric Light & Power Co. of 
Baltimore, 150 A. 452, 159 Md. 138. 

50. U.S.—Kelly v. Duke Power Co., 

C.C.A.N.C., 97 F.2d 529—IlUnois 

Power & Light Corporation v. 
Hurley, C.C.A.Mo., 30 F.2d 905, 


certiorari denied Hurley v. Illi¬ 
nois Power & Light Corporation, 
50 S.Ct. 36, 280 U.S. 587, 74 L.Ed. 
636. 

Ala.—City of Tuscaloosa v. Fair, 
167 So. 276, 232 Ala. 129—Golson 
v. W. P. Covington Mfg. Co., 87 
So. 439, 205 Ala. 226. 

Ark.—Oklahoma Gas & Electric v. 
Frisbie, 111 S.W. 2d 550, 195 Ark. 
210—Southwestern Gas & Electric 
Co. V. May, 78 S.W.2d 387, 190 
Ark. 279. 

Ill.—Campbell v. Centralia Gas & 
Electric Co., 224 Ill.App. 689. 

Iowa.—^Anderson v. Ft. Dodge, D. 
M. & S. R. Co., 226 N.W. 151, 208 
Iowa 369. 

Minn.—^Ailing v. Northwestern Bell 
Telephone Co., 194 N.W. 313, 156 
Minn. 60. 

N.H.—Devost v. Twin State Gas & 
Electric Co.. 109 A. 839, 79 N.H. 
411. 

Tex.—^Western Telephone Corpora¬ 
tion of Texas v. McCann, 99 S.W. 
2d 895, 128 Tex. 582, reversing, 
Civ.App., 69 S.W.2d 465—Alley v. 
Texas Electric Service Co., Civ. 
App,. 134 S.W.2d 762. 

Va.—Barnett v. Virginia Public 
Service Co., 193 S.E. 538, 169 Va. 
329. 

20 C.J. p 389 note 61. 

Possibility or probability 

(1) Showing of mere possibility 
or probability that accident occurred 
in the manner and from the causes 
charged is not sufficient. 

Iowa.—Latham v. Des Moines Elec¬ 
tric Light Co., 296 N.W. 372. 

Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
Noblette, 199 A. 832, 175 Md. 87. 
Va.—Barnett v. Virginia Public 
Service Co., 193 S.E. 538, 169 Va. 
329. 

(2) Plaintiff is not required to 
prove his theory of causation by 
evidence so clear as to exclude ev¬ 
ery other possible theory, but evi¬ 
dence was required to be such as 
to make that theory reasonably 
probable, not merely possible, and 
more probable than any other hy¬ 
pothesis based on such evidence.— 
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Latham v. Des Moines Electric Light 
Co., Iowa, 296 N.W. 372. 

51. Md.—State v. Consolidated Gas, 
Electric Light & Power Co. of 
Baltimore, 150 A. 452, 159 Md. 138. 

52. U.S.—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 11 F.2d 
65. 

53. Evidence held to show negli¬ 
gence 

(1) In failing to cut off current 
seasonably after notice.—Florida 
Power & Light Co. v. Bridgeman, 
182 So. 911, 133 Fla. 195. 

(2) In failing to Insulate properly. 
Cai.—Royal Indemnity Co. v. Mid¬ 
land Counties Public Service Cor¬ 
poration, 183 P. 960, 42 Cal.App. 
628. 

Ind.—Forrey v. Turpin, 20* N.E.2d 
212, 106 Ind.App. 681. 

Pa.—Fox V. Keystone Telephone 
Co., 192 A. 116, 326 Pa. 420, 110 A. 
L.R. 1182. 

Tex.—Texas Power & Light Co. v. 
Culwell, Civ.App., 19 S.W.2d 816, 
reversed on other grounds, Com. 
App., 34 S.W.2d 820, modified on 
other grounds 37 S.W.2d 123. 

(3) In failing to make reasonable 
inspection which would have dis¬ 
closed fallen wire.—Schrull v. Phil¬ 
adelphia Suburban Gas & Electric 
Co., 124 A. 141, 279 Pa. 473. 

(4) In failing to repair seasonably 
after notice. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300. P. 601, 89 Colo. 
156. 

Tenn.—^Kentucky-Tennessee Light & 
Power 'Co. v. Perry, 13 Tenn.App. 
664. 

(5) In maintaining electric pole 
on property side of curb and flush 
with curb.—Norton v. City of Pom¬ 
ona. 53 P.2d 952, 5 Cal.2d 54. 

(6) In maintaining line in sagging 
condition.—Stasulate v. Pacific Gas 
& Electric Co., 67 P.2d 678, 8 Cal. 
2d 631, superseding, App., 59 P.2d 
1076. 

(7) In manner in which employees 
effected entrance to consumer’s 
house.—Colsher v. Tennessee Elec- 
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ing the question of negligence,54 as, for example, | defendant’s knowledge that a dangerous condition 


trie Power Co., 84 S.W.2d 117, 19 
Tenn.App. 166. 

(8) In not sufficiently grounding 
fences near place where power line 
broke.—Texas Utilities Co. v. Dear, 
Tex.Civ.App., 64 S.W.2d 807, error 
dismissed. 

(9) In permitting live wires to 
remain down in public street.—City 
of Pawhuska v. Crutchfield, 293 P. 
1095, 147 Okl. 4. 

(10) In running power line 
through tree.—^Anstead v. Pacific 
Gas & Electric Co., 265 P. 487. 203 
Cal. 634. 

(11) In setting circuit breaker at 
80, instead of 45 to 50, amperes, 
which would have .cut off current 
when power line broke and fell.— 
Texas Utilities Co. v. Dear, supra. 

(12) Other cases. 

Ala«—^Alabama Power Co. v. Glad¬ 
den, App., 197 So. 374. 

Cal.—Young v. Vallejo Electric Light 
& Power Co., 262 P. 327, 202 Cal. 
638—Emery v. Pacific Telephone 
& Telegraph Co., App., 110 P.2d 
1079—Monroe . v. San Joaquin 
Light & Power Corporation, App., 
109 P.2d 720—Hall v. San Joaquin 
Light & Power Corporation, 43 P. 
2d 866, 5 Cal.App.2d 756. 

Ill.—See Eicholtz v. Village of For¬ 
est Park, 207 IlLApp. 494. 

Ind.—Indianapolis Power & Light 
Co. V. Moore, 5 N.E.2d 118, 103 
Ind.App. 521—Merchants' .Heat & 
Light Co. V. Hoffmeyer, 134 N.E. 
485, 78 Ind.App. 16. 

Kan.-^oberly v. United Water, Gas 
& Electric Co., 178 P. 393, 104 
Kan. 124. 

La.—Mays v. Southwestern Gas & 
Electric Co., 140 So. 826, 174 La. 
368. 

Mass.---^Fulton v. Edison Electric Il¬ 
luminating Co. of Boston, 21 N.E. 
2d 609, 303 Mass. 258—Jordan v. 
Adams Gaslight Co., 120 N.E. 654, 
231 Mass. 186. 

Mich.—^Wayne Soap Co. v. Michigan 
State Telephone Co., 185 N.W. 805, 
216 Mich. 368. 

Minn.—^Weber v. J. E. Barr Packing 
Corporation, 234 N.W. 682, 182 

Minn. 486—^Pattock v. St. Cloud 
Public Service Co., 187 N.W. 969, 
152 Minn. 69. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 267, 42 N.M. 
473. 

N.T.—^Freedman v. Buffalo General 
Electric Co., 172 N.Y.S. 712, 185 
App.Div. 203. 

Okl.—City of Marlow v. Parker, 60 
P.2d 1044, 77 Okl. 537. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

K.I.—^Burdick v. South County Pub¬ 
lic Service Co., 172 A. 893, 54 R.I. 
310. 


Tex.—^E1 Paso Electric Co. v. Leep- 
er, Civ.App., 42 S.W.2d 863, re¬ 
versed on other grounds. Com. 
App., 60 S.W.2d 187—Texas Public 
Service Co. v. Armstrong, Civ. 
App., 37 S.W.2d 294, error refused 
—San Angelo Water. Light & Pow¬ 
er Co. V. Baugh, Civ.App., 270 S. 
W. 1101—San Angelo Water, Light 
& Power Co. v. Anderson, Civ. 
App., 244 S.W. 571. 

Va.—^Virginia Iron. Coal & Coke Co. 
V. Perkey's Adm’r, 130 S.E. 403, 
143 Va. 168. 

Wis.—Sandeen v. Willow River 
Power Co., 252 N.W. 706, 214 Wis. 
166. 

20 C.J. p 386 note 49 [a]. 

Evidence held to show absence of 
negligence 

(1) Evidence that defendants* elec¬ 
tric systems were constructed ac¬ 
cording to requirements of national 
electric safety code approved by 
state department of public utilities 
constituted prima facie showing of 
defendants' lack of negligence.— 
Southwestern Gas & Electric Co. v. 
Deshazo, 138 S.W.2d 397, 199 Ark. 
1078. 

(2) Other cases. 

Ala.—^McClusky v. Duncan, 113 So. 
250, 216 Ala. 388. 

Cal.—Stott V. Southern Sierras Pow¬ 
er Co., 190 P. 478, 47 Cal.App. 
242. 

20 C.J. p 386 note 49 [c]. 

Evidence held insufficient to show 
negligence 

(1) In construction and operation 
of substation.—Colligen v. Philadel¬ 
phia Electric Co., 151 A. 699, 301 
Pa. 87. 

(2) In failing to discover the dan¬ 
gerous condition of its wire or in 
failing to cut the power from the 
wire before accident.—Ortiz v, El 
Paso Electric Co., Tex.Clv.App., 126 
S.W.2d 515. 

(3) In failure to insulate properly. 
N.J.—Burd V. Public Service Elec- 

'tric & Gas Co., 162 A. 576, 109 N. 
J.Law 294. 

N.T.—Robertson v. Rockland Light 
& Power Co., 176 N.Y.S. 281. 187 
App.Div. 720. 

(4) In permitting ladder to lean 
against substation as regards liabil¬ 
ity to injured child.—Colligen v. 
Philadelphia Electric Co., supra. 

(5) Other cases. 

Ala.—^Alabama Power Co. . v. Mat¬ 
thews, 147 So. 889, 226 Ala 614. 
Ariz.—Salt River Valley Water Us¬ 
ers’ Ass’n v. Compton, 8 P.2d 249, 
39 Ariz. 491, motion denied 11 P. 
2d 839, 40 Ariz. 282. 

Cal.—^Hayden v. Paramount Produc¬ 
tions, 91 P.2d 231, 33 Cal.App.2d 
287, 

La—^Higginbotham v. Louisiana 


Power & Light Co., App., 198 So. 
402—Myers v. Gulf Public Service 
Corporation, 132 So. 416, 15 La. 
App. 589. 

Me.—Edwards v. Cumberland County 
Power & Light Co., 146 A. 700, 128 
Me. 207. 

N.Y.—KrowtzofE v. Long Island R. 
Co., 274 N.Y.S. 770, 242 App.Div. 
834. 

N.C.—Smith v. Board of Com’rs of 
Lexington, 97 S.B. 378, 176 N.C. 
466. 

Or.—Sander v. California Oregon 
Power Co., 291 P. 365, 133 Or. 571. 
Pa.—Clark v. Pennsylvania Power 
& Light Co., 6 A.2d 892, 336 Pa. 
75. 

Tex.—^Alley v. Texas Electric Serv¬ 
ice Co., Civ.App., 134 S.W.2d 762. 
20 C.J. p 386 note 49 [d]. 

Use of customary protective ap¬ 
pliances is not conclusive proof of 
freedom from negligence. 

Ala.—^Alabama Power Co. v. Bry¬ 
ant, 146 So. 602, 226 Ala. 251. 

D.C.—Hellweg v. Chesapeake & 
Potomac Telephone Co., 110 P.2d 
546, 71 APP.D.C. .346. 

54. N.H.—^Derosier v. New England 
Telephone & Teilegraph Co., 134 
A. 719, 82 N.H. 40|5. 

20 C.J. p 386 note 49 [b]. 

Safety appliance j 

(1) Evidence showed that wire 

was not equipped/ with safety de¬ 
vice for cutting oft power in case of 
break.—Ledet v. / Lockport Light & 
Power Co., 132 /feo. 272, 15 La.App. 
426. / 

(2) Evidence was insufficient to 
show that A strain insulator at¬ 
tached to/guy wire would have pre¬ 
vented injury, in absence of evi¬ 
dence that guy wire was charged.— 
Lindsay v. Glen Alden Coal Co., 177 
A 761, 318 Pa 133. 

Onstomary method 

(1) Evidence was insufficient to 
establish a general custom to pro¬ 
tect such a crossing by a cradle 
over the electric light wires to pre¬ 
vent the telephone wires from sag¬ 
ging down on them.—Fame v. Penn¬ 
sylvania Lighting Co., 119 A. 537, 
275 Pa. 444. 

(2) Evidence was insufficient to 
show that the arrangement of the 
wires departed from the usual mode 
of construction.—^Bonniwell v. Mil¬ 
waukee Light, Heat & Traction Co., 
182 N.W. 468, 174 Wis. 1. 

(3) Evidence did not show as a 
matter of law that lightning ar¬ 
resters were not generally used ex¬ 
cept to protect the telephone appli¬ 
ances and not persons or property 
in the houses.—Southwestern Tele¬ 
graph & Telephone Co. v. Davis, 
Tex.Civ.App., 156 S.W. 1146, error 
refused. 
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existed®® or its duty to have anticipated an accident 
juch as the one involved,®® defendant’s compliance 
ivith or violation of applicable laws, rules, or regu¬ 
lations,5*^ and the relation of the parties as affect¬ 
ing the duty of care,®® must be determined by the 
facts involved and the general rules of evidence. 
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So too, the facts of the particular case and gen¬ 
eral rules of evidence determine the weight and 
sufficiency of evidence of wantonness on the 
part of defendant;®® of control or ownership of 
wires or appliances,®® to show contributory negli- 


CoxLdltioiL of appliances 

(1) Testimony that globe was In 
good condition some months pre¬ 
viously was not conclusive as to its 
condition at time of accident.— 
Helms V. Pacific Gas & Electric Co., 
70 P.2d 247, 21 Cal.App.2d 711. 

(2) Condition of electric light 
globe several hours after it fell, in¬ 
juring plaintiff held no evidence of 
its condition at time of accident.— 
Rauch V. Des Moines Electric Co., 
218 N.W. 340, 206 Iowa 309. 

55. Evidence held sufficient 

(1) To constitute some proof that 
company knew that men lawfully 
engaged in vicinity of its wires 
were endangered thereby.—^Ashby v. 
Philadelphia Electric Co., 195 A. 
887, 328 Pa. 474. 

(2) To show knowledge. 

Ark.—^Arkansas Power & Light Co. 
V. Shryrock, 22 S.W.2d 38C, 180 
Ark. 705. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 156. 
Wis.—Criswell v. Seaman Body Cor¬ 
poration, 290 N.W. 177, 233 Wis. 
606. 

(3) To show that defendant was 
on inquiry and discovery.—Graham 
V. City of Ames, 192 N.W. 299, 196 
Iowa 337. 

Evidence held insufficient 

(1) To show knowledge. 

Ill.—Kelley v. Public Service Co. of 
Northern Illinois, 21 N.E.2d 43, 
300 Ill.App. 354. 

Ky.—^Ratliff v. Kentucky & West 
Virginia Power Co., 22 S.W.2d 620, 
232 Ky. 262. 

(2) To show such frequency of 
climbing by children as would jus¬ 
tify finding defendant had implied 
knowledge thereof.—^Brown v. Amer¬ 
ican Mfg. Co., 206 N.T.S. 331, 209 
App.Div. 621. 

56. Evidence held sufficient 

Cal.—^Royal Indemnity Co. v. Mid¬ 
land Counties Public Service Cor¬ 
poration, 183 P. 960, 42 CaLApp. 
628. 

Tex.—Oil Belt Power Co. v. Touch¬ 
stone, Civ.App., 266 S.W. 432. 
Evidence held insufficient 
Conn.—^Hassett v. Palmer, 12 A.2d 
646, 126 Conn. 468. 

Minn.—^Ailing v. Northwestern Bell 
Telephone Co., 194 N.W. 313> 156 
Minn. 60. 

57. Evidence held sufficient to neg¬ 
ative contention that electric power 
pole was lawfully maintained in 
boulevard, when automobile collided 


therewith.—Jones v. Pacific Gas & 
Electric Co., 285 P. 709, 104 Cal.App. 
47. 

Evidence held insufficient to jus¬ 
tify finding that electric company 
had not erected signs in compliance 
with statute requiring danger signs 
to be posted on transmission line 
poles along highway.—^Aller v. Iowa 
Electric Light & Power Co., 288 N. 
W. 66, 227 Iowa 185. 

Negligence shown pxima facie 

Evidence showing the violation of 
an ordinance relating to the main¬ 
tenance or protection of wires or 
appliances is prima facie evidence 
of negligence. 

Ark.—^Arkansas Power & Light Co. 

V. Cates, 24 S.W.2d 846, 180 Ark. 

1003. 

Ill.—^Martens v. Public Service Co. 

of Northern Illinois, 219 Ill.App. j 

160. 

20 C.J. p 386 note 49 [e]. 

Negligence in law shown by evi¬ 
dence of maintenance of lines in 
violation of the statutes and regula¬ 
tions.—Morris y. Sierra & San Fran¬ 
cisco Power Co., 207 P. 262, 57 Cal. 
App. 281. 

58. Evidence held sufficient 

(1) To establish at'least prima 
facie the authority of a village su¬ 
perintendent to authorize the de¬ 
ceased to attach a neon sign to a 
village light pole.—^Theisen v. Min¬ 
nesota Power & Light Co., 274 N.W. 
617, 200 Minn. 515. 

(2) To justify finding that defend¬ 
ant electric company knew the 
street was being used by the public, 
to which it owed the duty of due 
care, not only in construction, but 
in maintenance, of its conduit.—Nu¬ 
gent V. Boston Consol. Gas Co., 130 
N.E. 488, 238 Mass. 221. 

(3) To justify finding that plain¬ 
tiff was at least gratuitous licensee. 
—Smith V. Southwest Missouri R. 
Co., 62 S.W.2d 761, 333 Mo. 314. 

(4) To support finding that de¬ 
ceased at time of Injuries was on 
pole at Implied invitation of defend¬ 
ant and was not a mere “licensee.” 
—^Fulton V. Edison Electric Illumi¬ 
nating Co. of Boston, 21 N.E.2d 609, 
303 Mass. 258. , 

. (5) To warrant finding that boy 
was in reasonable use of highway 
when accident occurred.—Langevin 
y. Twin State Gas & Electric Co., 
128 A. 681, 81 N.H, 446. 
j (6) To warrant finding that de- 
iendant’s employee, with authority 
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to do so, promised to shut off cur¬ 
rent from tank on which steeplejack 
was working.—Southwestern Gas & 
Electric Co. v. Rogers, C.C.A.Tex., 
37 F.2d 708. 

I (7) Other cases.—Sandeen v. Wil¬ 
low River Power Co., 252 N.W. 706, 
214 Wis. 166—20 C.J. p 387 note 50 
[a]. 

Evidence held insufficient 

(1) To establish right of way on 
railroad embankment so as to put 
increased burden on owner of pow¬ 
er line.—Lindsay v. Glen Alden Coal 
Co., 177 A. 751, 318 Pa. 133. 

(2) To show authority to use de¬ 
fendant’s poles.—Lambert v. Derry 
Electric Co., 113 A. 793, 80 N.H. 126. 

(3) To show telephone company’s 
abandonment of telephone wire, 
while removing which deceased was 
electrocuted, as respects whether de¬ 
ceased was a trespasser.—Morrison 
V. New York Telephone Co., 14 N.E. 
2d 785, 277 N.T. 444, modifying 298 
N.Y.S. 176, 251 App.Div.. 716, and re¬ 
argument denied 16 N.E.2d 405, 278 
N.Y. 694. 

(4) Other cases.—^Williamson v. 
South Carolina Electric & Gas Co., 
7 S.E.2d 516, 193 S.C. 11—20 C.J. p 
387 note 50 [b]. 

58. Evidence held soffiolent 
Mass.—^Romana v. Boston El. R. Co., 
105 N.B. 598, 218 Mass. 76, L.R.A. 
1915A 510, Ann.Cas.l917A 893. 

20 C.J. p 387 note 51 Ca]. 

Evidence hdld insufficient 
Ala.—Alabama Power Co. v. Conine, 
97 So. 791, 210 Ala. 320. 

Mass.—^Robbins v. Minute Tapioca 
Co., 128 N.E. 417, 236 Mass. 387. 
Gross negligence 

Evidence held sufficient to show 
gross negligence as against a de¬ 
murrer thereto.—^Followill v. Kansas 
Const. Co., 214 P. 430, 113 Kan. 290. 

GO. Evid«ice held sufficient 
Ind.—^Indianapolis Power & Light 
Co. V. Moore, 5 N.E.2d 118, 103 
Ind.App. 521. 

Tex.—Oil Belt Power Co. v. Touch¬ 
stone, Civ.App., 266 S.W. 432. 

20 C.J. p 387 note 52 [a]. 

Evidence held insufficient 
Ill.—Campbell v. Centralia Gas & 
Electric Co., 224 Ill. App. 589— 
Pressley v. Kinloch-Bloomlngton 
TeLCo., 184 IlLApp. 113. 

Ind.—^McFerran v. Merchants* Heat 
& Light Co., 132 N.E. 267, 81 Ind. 
App. 653, denying rehearing 131 
N.E. 544, 81 Ind.App. 653. 
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gence,®! freedom from contributor^^ negligence,r negligence®^ or a particular circumstance or circum- 
or assumption of risk;®® to show that defendant’s | stances®® were the proximate cause of the accident. 


61. Evidence lield sufficient 

U.S.—^Mississippi Power & Light 
Co. V. Whitescarver, C.C.A.Miss., 
68 P.2d 928, affirming, D.C., White¬ 
scarver V. Mississippi Power & 
Light Co., S P.Supp. 948. 

Ill.—^Volluz V. East St. Louis Light 
& Power Co., 210 Ill.App. 565. 
N.J.—^Brice v. Atlantic Coast Elec¬ 
tric Ry. Co., 132 A. 253, 102 N.J. 
Law 102. 

20 C.J. p 387 note 53 [a]. 

Evidence held insufficient 

(1) To establish conclusively as 
against plaintiff that an obviously 
dangerous condition existed on the 
pole on which deceased was elec¬ 
trocuted.—^E^ilton V. Edison Electric 
Illuminating Co. of Boston, 21 N. 
E.2d 609, 303 Mass. 258. 

(2) To show negligence of de¬ 
ceased in failing to anticipate acci¬ 
dent.—^Minter v. San Diego Consol. 
Gas & Electric Co.. 182 P. 749, 180 
Cal. 723. 

(3) Other cases. 

Ark.—Southwestern Gas & Electric 
Co. V. Murdock, 37 S.W.2d 100, 183 
Ark. 565. 

La.—Sugar Bros. Co. v. City of Mon¬ 
roe, 138 So. 658, 173 La. 760— 
Layne v. Louisiana Power & Light 
Co., App., 161 So. 29, affirmed 164 
So. 345, amended 164 So. 672—^Bel 
V. Louisiana Power & Light Co., 
123 So. 396, 11 La,App. 557. 

Tex.—^Jordan v. City of Lubbock, 
Civ.App., 88 S.W.2d 560, error dis¬ 
missed. 

Va.—^Virginia Iron, Coal & Coke Co. 
V. Perkey's Adm'r, 130 S.E. 403, 
143 Va.'168. 

20 C.J. p 387 note 53 [b]. 

62. Evidence held sufficient 

Cal.—^Norton v. City of Pomona, 53 
P.2d 952. 5 Cal.2d 54—Young v. 
Vallejo Electric Light j& Power Co., 
262 P. 327, 202 Cal. 638—Monroe v. 
San Joaquin Light & Power Cor¬ 
poration, App., 109 P.2d 720—^Har¬ 
mon v. San Joaquin Light & Pow¬ 
er Corporation, 98 P.2d 1064, 37 Cal. 
App.2d 169—Langazo v. San Joa¬ 
quin Light & Power Corporation, 
90 P.2d 825, 32 Cal.App.2d 678— 
Comer v. Los Angeles Ry. Cor¬ 
poration, 272 P. 1100, 95 Cal.App. 
545. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 
156. 

Conn.—^Hassett v. Palmer, 12 A.2d 
646, 126 Conn. 468. 

Ind.—^Porrey v. Turpin, 20 N.E.2d 
212, 106 Ind.App. 681. 

Minn.—^Baumann v. Interstate Power 
Co„ 252 N.W. 222, 190 Minn. 468. 
Okl.—City of Marlow v. Parker, 60 
P.2d 1044, 177 Okl. 537. 

R.L—Burdick v. South County Pub¬ 


lic Service Co., 172 A 893, 54 R.I. 
310. 

Miss.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W.‘706, 214 Wls. 
166. 

20 C.J. p 387 note 54 [a]. 

Evidence held insufficient 
Wis.—Vannatta v. Lancaster Light 
& Power Co., 159 N.W. 940, 164 Wis. 
344. 

20 C.J. p 387 note 54 [b]. 

63. Evidence held suffi<^ent to show 
that injured persons had not assumed 
risk.—^Hassett v. Palmer, 12 A2d 
646, 126 Conn. 468. 

Evidence held insufficient to war¬ 
rant a finding that plaintiff had not 
assumed the risk.—Stevens v. United 
Gas & Electric Co., 60 A 848, 73 N. 
H. 159, 70 L.R.A. 119. 

64. Evidence held sufficient to show 
proximate cause to be negligence of 
defendant: 

<1) In failing to cut off current 
seasonably.—^Hughes v. Southwest¬ 
ern Gas & Electric Co., 143 So. 281, 
175 La. 336. 

(2) In failing to give proper warn¬ 
ing.—Galveston-Houston Electric Ry. 
Co. V. Reinle, Civ.App., 264 S.W. 783, 
certified questions answered 258 S. 
W. 803, 113 Tex. 456. 

(3) In failure to have wires prop¬ 
erly insulated. 

Ill.—^Martens v. Public Service Co. of 
Northern Illinois, 219 Ill.App. 160. 
Tex.—Texas Power & Light Co. v. 
Culwell, Clv.App., 19 S.W.2d 816, 
reversed on other grounds. Com. 
App., 34 S.W.2d 820, modified on 
other grounds 37 S.W.2d 123, 

(4) In improper location of poles. 
Tex.—^E1 Paso Electric Co. v. Leeper, 

Civ.App., 42 S.W.2d 863, reversed 
on other grounds, Com.App., 60 S. 
W.2d 187. 

(5) In maintenance of its wires. 

La.—Layne v. Louisiana Power & 

Light Co., App., 161 So. 29, affirmed 
164 So. 345, amended 164 So. 672. 
Mass.—Fulton v. Edison Electric Il¬ 
luminating Co. of Boston, 21 N.B.2d 
609, 303 Mass. 258. 

Mich.—^Wayne Soap Co. v. Michigan 
State Telephone Co., 185 N.W. 805, 
216 Mich. 368. 

Wis.—Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 
601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

(6) In overloading wires.—Mays 
Southwestern Gas & Electric Co., 140 
So. 826, 174 La. 368. 

(7) In transmitting excessive volt¬ 
age.—Indianapolis Power & Light Co. 

V. Moore, 5 N.E.2d 118, 103 Ind.App. 
521. 


(8) Other cases. 

U.S.—Illinois Power & Light Cor¬ 
poration V. Hurley, C.C.A.Mo., 49 
P.2d 681, certiorari denied 52 S.Ct. 
19, 284 U.S. 637, 76 L.Ed. 541. 

Cal.—Monroe v. San Joaquin Light & 
Power Corporation, App., 109 P.2d 
720—Royal Indemnity Co. v. Mid¬ 
land Counties Public Service Cor¬ 
poration, 183 P. 960, 42 Cal.App. 
628. 

Colo.—Colorado Utilities Corporation 
V. Casady, 300 P. 601, 89 Colo. 
156. 

Ind.—Town of Oxford v. Scott, 146 N. 

E. 833, 84 Ind.App. 159. 

Kan.—Coberly v. United Water, Gas 
& Electric Co., 178 P. 393, 104 Kan. 
124. 

Pa.—^Ashby v. Philadelphia Electric 
Co., 195 A 887, 328 Pa. 474—May- 
hugh v. Somerset Telephone Co., 
109 A. 211, 265 Pa. 498. 

Tex.—San Angelo Water, Light & 
Power Co. v. Baugh, Civ.App., 270 
S.W. 1101. 

Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 
166. 

20 C.J. p 388 note 56 [a]. 

Evidence held ihsuffioleut to show 
defendant's negligence to be proxi¬ 
mate cause; 

(1) In general. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 
631, superseding, App., 59 P.2d 
1076. 

Iowa.—^Anderson v. Ft. Dodge, D. M. 
& S. R. Co., 226 N.W. 151, 208 Iowa 
369. 

20 C.J. p 388 note 56 [b]. 

(2) In failure to install lightning 
arrester.—Southwestern Telegraph & 
Telephone Co. v. Davis, Tex.Civ.App., 
156 S.W. 1146, error refused. 
Defendant’s negligence shown not to 

be proximate cause 
Kan.—Consolidated Electric Light & 
Power Co. v. Koepp, 68 P. 608, 64 
Kan. 735. 

20 C.J. p 388 note 56 [a] (16)-(19), 

65. Evidence held snfflcient 

(1) To show cause of accident 
generally. 

Ark.—Southwestern Bell Telephone 
Co. V. McAdoo, 10 S.W.2d 503, 178 
Ark. 111. 

Colo.—^Arkansas Valley Ry., Light & 
Power Co. v. Ballinger, 178 P. 566, 
65 Colo. 548. 

La.—Sugar Bros. Co. v. City of Mon¬ 
roe, 138 So. 658, 173 La. 760. 

Wls.—^Jackson v. Wisconsin Tel. Co., 
60 N.W. 430, 88 Wls. 243, 26 L. 
R.A. 101. 

20 C.J. p 388 note 56 [a]. 

(2) To .show cause of death. 

U.S.—Bristol Gas & Electric Co. v. 

Deckard, C.C.ATenn., 10 F.2d 66.- 


636 



29 C.J.S. 


ELECTRICITY 


§ 68 


injury, or death; to show other matters relevant 
to the cause of action or defense;®® or to support 


a verdict in favor of plaintiff®^ or a verdict in fa- 


Ariz.—^Tucson Gas, Electric Light & 
Power Co. v. Doe, 236 P. 464, 28 
Ariz. 140. 

Cal.—Robinson v. Western States 
. Gas & Electric Co., 194 P. 39, 184 
Cal. 401. 

Iowa.—^Duncan v.. Ft. Dodge Gas &. 
Slectric Co., 188 N.W. 865, 193 
Iowa 1127. 

Kan.—^Zumbrun v. City of Osawa- 
tomie, 10 P.2d 3, 135 Kan. 26. 

Mass.—^Nugent v. Boston Consol. Gas 
Co., 130 N.E. 488, 238 Mass. 221. 
Minn.—Baumann v. Interstate Pow¬ 
er Co., 252 N.W. 222, 190 Minn. 
468. 

Mo.—Tarnell v. Missouri Utilities 
Co., App., 23 S.W.2d 225—^Lofty v. 
Lynch-McDonald Const. Co., 256 S. 
W. 83, 215 Mo.App. 163. 

Tex.—Ischar v. West Texas Utilities 
Co., Clv.App., 54 S.W.2d 842, error 
refused—^Texas Power & Light Co. 
V. Bristow, Clv.App., 213 S.W. 702, 
error refused. 

(3) To show cause of tire. 

Iowa.—^Walters v. Iowa Electric Co., 
212 N.W. 884, 203 * Iowa 471. 

Ky.—^Kentucky Utilities Co. v. White 
Star Coal Co., 62 S.W.2d 705, 244 
Ky. 769. 

Mich.—^Vannett v. Michigan Public 
Service Co., 286 N.W. 216, 289 
Mich. 212. 

Okl.—Eastern Oklahoma Light & 
Power Co. v. Hare, 286 P. 769, 142 
Okl. 283. 

Tex.—^Two States Telephone Co. v. 
Hurley, Clv.App., 248 S.W. 424. 

(4) To show particular circum¬ 
stance not cause of accident. 

Cal.—^Manuel v. PaclUc Gas & Elec¬ 
tric Co., 25 P.2d 509, 134 CaLApp. 
512. 

Ky.—^Kentucky Utilities Co. v. Sut¬ 
ton's Adm’r, 36 S.W.2d 380, 237 Ky. 
772. 

Causal conueotiou not shown be¬ 
tween: 

(1) Death and current from one of 
two crossed wires.—^Parne v. Penn¬ 
sylvania Lighting Co., 119 A. 537, 275 
Pa. 444. 

(2) Death and lightning striking 
telephone pole.—Sinkovich v. Bell 
lelephone Co. of Pennsylvania, 133 
A. 629, 286 Pa. 427. 

(3) Fire and electric wiring.— 
Boomer v. Southern California Edi¬ 
son Co., 267 P. 181, 91 CaLApp. 382. 

(4) Fire and spark from sawmill 
one-fourth of mile away.—Sullivan 
V. Mountain States Power Co., 9 P. 
2d 1038, 139 Or. 282. 

(5) Other cases. 

Ga.—^Miller v. Georgia Power Co., 9 
S.E.2d 124, 62 Ga.App. 600. 

Tex.—Alley v. Texas Electric Serv¬ 
ice Co., Clv.App., 134 S.W.2d 762. 

20 C.J. p 388 note 56 [b]. 


66. Evidence held suAcient 

(1) To justify findinsT that driver 
of automobile colliding with electric 
power pole was under influence of 
intoxicating liquor.—^Jones v. Pacific 
*Gas & Electric Co., 285 P. 709, 104 
Cal.App. 47. 

(2) To permit inference that wire 
at the place of splicing was inade¬ 
quate to bear the ordinary pressure 
to which it was subjected.—Graham 
V. City of Ames, 192 N.W. 299, 196 
Iowa 337. 

(3) To show presence of electrical 
charge. 

Cal.—Stasulat v. Pacific Gas & Elec¬ 
tric Co., 67 P.2d 678, 8 Cal.2d 631. 
Ind.—Indianapolis & Cincinnati 

Traction Co. v. Montfort, 139 N.E. 

677, 80 Ind.App. 639. 

(4) To show source of current.— 
Godbey v. Grinnell Electric & Heat¬ 
ing Co., 181 N.W. 498, 190 Iowa 1068. 

(5) To show other matters.—^Han¬ 
na V. Central States Electric Co., 232 
N.W. 421, 210 Iowa 864—20 C.J. p 
388 note 57. 

Evidence held insufficient to show 
conclusively that light globes, which 
defendant electric company contend¬ 
ed would be burned out by consid¬ 
erably stronger current, were turned 
on at time.—^Ischar v. West Texas 
Utilities Co., Tex.Civ.App., 54 S.W.2d 
842, error refused. 

Nuisance 

Evidence held insufficient to show 
erection of telephone line constitut¬ 
ed nuisance because of long span or 
proximity to highly charged electric 
wires.—^Wilks v. New York Tele¬ 
phone Co., 153 N.E. 444, 243 N.Y. 351, 
reversing 213 N.Y.S. 327, 215 App. 
Div. 792. 

Sufficiency of agreed statement of 
facts 

In action by telephone line owner 
for interference by electric power 
transmission line,' where stipulation 
of facts merely stated' that power 
line, erected along highway after 
telephone line, was placed within six 
■feet of telephone line for distance of 
two thousand feet, but was silent on 
whether such location caused the 
disturbance and was unnecessary and 
avoidable, court could not presume 
that such was the case so as to en¬ 
title plaintiff to judgment.—Tri- 
County Electric Membership Corpora¬ 
tion V. Meador, 138 S.W.2d 993, 282 
Ky. 377. 

67. Evidence h^d sufficient in action 
for: 

(1) Death by electrocution gen¬ 
erally. 

Ark.—^Arkansas Power. & Light Co. 

V. Cates, 24 S.W.2d 846, 180 Ark. 

1003. 


Cal.—^Fike v. San Joaquin Light & 
• Power Corporation, 239 P. 344, 73 
CaLApp. 712. 

Iowa.—Beman v. Iowa Electric Co., 
218 N.W. 343, 205 Iowa 739. 

Mo—Jamison v. Kansas City, 17 S. 

W.2d 621, 223 Mo.App. 684. 

Neb.—Graham v. City of Lincoln, 183 
N.W. 569, 106 Neb. 305. 

Tenn.—Tennessee-Jellico Coal Co. v. 
Young, 79 S.W.2d 815, 18 Tenn.App. 
537. 

Va.—^Appalachian Power Co. v. 
Mitchell's Adm'x, 134 S.E. 558, 145 
Va. 409. 

(2) Death by electrocution in con¬ 
sumer’s home.—Snook v. City of 
Winfield, 61 P.2d 101, 144 Kan. 375. 

(3) Death by electrocution while 
using incandescent electric light.— 
Lynch v. Meyersdale Electric Light, 
Heat & Power Co., 112 A. 58, 268 Pa. 
337. 

(4) Death from contact with 
charged fence around transformer.— 
Mayer v. Central Light & Power Co., 
215 N.W. 287, 55 N.D. 805. 

(5) Death from contact with elec¬ 
tric light cord in garage.—Solomon 
V. Moberly Light & Power Co., 262 
S.W. 367, 303 Mo. 622. 

(6) Fire damages. 

Ala.—^Alabama Power Co. v. Bmens, 
153 So. 729. 228 Ala. 466. 

Cal.—^Phillips v. Southern California 
Edison Co., 72 P.2d 769, 23 CaLApp. 
2d 222. 

Me.—swells v. Northeastern Tel. Co., 
64 A. 648, 101 Me. 371. 

(7) Injuries by lightning entering 
through failure to provide proper 
lightning arrester for telephone.— 
Southwestern Tel. & Tel. Co. v. Abe- 
les, 126 S.W. 724, 94 Ark. 254, 140 Am. 
S.R. 115, 21 Ann.Cas. 1006—20 C.J. 
p 388 note 58 [a] (8). 

(8) Injuries or death from contact 
with charged pole. 

Ga.—City of Sandersville v. Mpye, 
102 S.E. 552, 25 Ga.App. 64. 

Ky.—City of Madisonville v. Nisbet's 
Adm'r, 109 S.W.2d 593, 270 Ky. 
248. 

(9) Injuries or death from contact 
with fallen or broken wires. 

Cal.—Junge v. Midland Counties Pub¬ 
lic Service Corporation, 100 P.2d 
1073, 38 CaLApp.2d 154. 

Fla.—^Florida Power & Light Co. v. 
Bridgeman, 182 So. 911, 133 Fla.' 
195. 

Kan.—Seely v. Board of Public Utili¬ 
ties of Kansas City, 57 P.2d 471, 
143 Kan. 965. 

N.M.—Crespin v. Albuquerque Gas & 
Electric Co., 50 P.2d 259, 39 N.M. 
473. 

(10) Injuries or death from contact 
with uninsulated wires. 
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vor of defendant.®* 

§ 69. Trial 

The trial of an action for injuries incident to the 
production, transmission, and use of electricity is 
controlled by the rules relating- to trials in civil ac¬ 
tions in general, as explained in the CJ.S. title 
Trial § 1 et seq, also 64 C.J. p 31 note 2 et seq. 

§ 70. - Province of Court and Jury 

a. In general 

b. Negligence 

c. Contributory negligence and assump¬ 

tion of risk 

d. Proximate cause of injury 

e. Company or person liable 

a. In General 

Questions of law and fact in an action for injuries in¬ 
cident to the production and use of eiectricity are gov¬ 
erned by the usual rules applicable to such questions. 


If there is evidence of the existence or nonexistence of a 
material fact in issue sufficient to be submitted, and the 
evidence is conflicting or of a doubtful character, the 
question is one of fact for the jury; but if there is no 
evidence, or the evidence is legally insufficient or is clear 
and undisputed, the question is one for the court to de¬ 
termine. 

As generally stated, questions of law are ordi¬ 
narily to be determined by the court, and it is error 
to submit them to the jury;®* but questions of 
fact or of mixed law and fact are ordinarily to be 
determined by the jury under proper instructions 
from the court.^® 

In accordance with the usual rules in civil ac¬ 
tions, if there is any evidence sufficient to take the 
case to the jury on a question of fact, relating to 
injuries incident to the production, transmission, 
and use of electricity, and the evidence is conflict¬ 
ing or is of such a doubtful character that reason¬ 
able men might draw different inferences there¬ 
from', the question should be submitted to the jury 
for determination and in such a case the court 


Ark.—^Arkansas Power & Lii^ht Co. v. 
Kilpatrick, 49 S.W.2d 353, 185 Ark. 
678. 

Ga.—City of Thomaston v. Atkinson, 
103 S.R 876, 25 Ga.App. 615. 

Ky.—Jackson Purchase Rural Elec¬ 
tric Co-op. Corporation v. Bums, 
146 S.W.2d 840, 285 Ky. 61. 

Mo.—^Laudwiff v. Central Missouri 
Power & Light Co., 24 S.W.2d 625, 
324 Mo. 676. 

Okl.—City of Marlow v. Parker, 60 
P.2d 1044, 177 Okl. 537. 

Tenn.—^Bristol Telephone Co, v. 
Weaver, 243 S.W. 299, 146 Tenn. 
511. 

(11) Interference by power com¬ 
pany with operation of telephone 
system by unnecessarily placing its 
power lines where it did so interfem. 
—Georgia Power Co. v..Parker, 181 
S.B. 117, 51 Ga.App. 546. 

(12) Other actions. 

Ky.-*—Kentucky Utilities Co. v. White 
Star Coal Co., 52 S.W.2d 705, 244 
Ky. 759. 

N.D.—^Tork v. General Utility Cor¬ 
poration, 176 N.W. 352, 44 hT.D. 
51. 

Tenn.—^Kingsport Utilities Inc. v. 

Mort, 2 Tenn.App. 270. 

20 C.J. p 388 note 58 [a]. 

Evidence held insnlllcient in action 
tor: 

(1) Death by electrocution. 

U.S.—^Kelly v. Duke Power Co., C.C. 

A.N.C., 97 P,2d 529. 

Ark.—Oklahoma Gas & Electric Co. 
V. Prisbie, 111 S.W.2d 550, 195 Ark. 
210 . 

(2) Fire damages.—Boomer v. 

Southern California Edison Co., 267 
P. 178, 91 CaLApp. 375. j 


(3) Injuries from fall from ladder 
while reading electric meter.—South¬ 
western Gas & Electric Co. v. May, 
78 S.W.2d 387. 190 Ark. 279. 

(4) Injuries or death from colli¬ 
sion with pole.—^Trabisco v. City of 
New York, 18 N.T.S.2d 641, 259 App. 
Div. 751. 

(5) Other actions.—^Dehmer v. 
New York Teleph. Co., 150 N.E. 552, 
241 N.Y. 554, affirming 202 N.Y.S. 
922, 208 App.Dlv. 745—^Frey v. M. 
G. M. Realty Co., 294 N.Y.S, 462, 250 
App.Div. 749. 

20 C.J, p 388 note 58 [bj. 

j 

68. Evidence held sufficient 

Ga.—^Heidt v. Southern Tel. & Tel. 

Co., 50 S,E. 361, 122 Ga. 474. 

Ky.—McMurtry’s Adm’x v. Kentucky 
Utilities Co., 239 S.W. 62, 194 Ky. 
294. 

La.—^Higginbotham v. Louisiana 
Power & Light Co., App., 198 So. 
402. 

One of several oodefendants 
Evidence held sufficient to sustain 
finding that death resulting from 
broken transmission wire on line of 
company owning transmission lines 
was not caused by negligence of 
company generating current.—^Han¬ 
na V. Central States Electric Co., 232 
N.W. 421, 210 Iowa 864. 

69. Conn.—^Hassett v. Palmer, 12 A. 
2d 646, 126 Conn. 468. 

Bfght to protection of regulations 
Whether a particular person is en¬ 
titled to claim the protection of the 
regulations of the public utilities 
commission concerning the construc¬ 
tion and maintenance of electrical 
supply and communication lines is, 
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for the determination of the court.— 
Hassett v. Palmer, supra. 

Construction of contract to furnish 
electricity, as affecting the care re¬ 
quired of the company, is for the 
court.—^Brunelle v. Lowell Electric 
Light Co., 74 S.E. 676, 188 Mass. 493. 

70. U.S.—^Futrell v. Arkansas-Mis- 
souri Power Corporation, C.C.A. 
Ark., 104 F.2d 752. 

Credibility and weight to be given 
testimony of defendant company's 
expert employees who advanced vari¬ 
ous theories in defense of the action 
are for the jury.—^Futrell v. Arkan- 
sas-Missouri Power Corporation, su¬ 
pra. 

71. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Williams. C.C.A.Tex., 76 
P.2d 49, certiorari denied 55 S.Ct. 
827, 295 U.S. 749, 79 L.Ed. 1693— 
Smith V. Appalachian Electric 
Power Co., C.C.A.W.Va., 74 P.2d 
647—Interstate Power Co. v. 
Thomas, C.C.A,Minn., 51 P.2d 964, 
84 A.L.R. 681. 

Ala.—^Alabama Power Co. v. Wil¬ 
liams, 157 So. 58, 229 Ala. 344— 
Alabama Power Co. v. Matthews, 
147 So. 889, 226 Ala. 614—Wood¬ 
ward Iron Co. V. Burges, 121 So. 
399, 219 Ala. 136—Alabama Power 
Co. V. Jones, 101 So. 898, 212 Ala. 
206. 

Ark.—^Arkansas General Utilities Co., 
V. Shipman, 67 S.W.2d 178, 188 Ark. 
580—Arkansas Power & Light Co. 
V. Cates, 24 S.W.2d 846, 180 Ark. 
1003. 

Cal.—Manuel v. Pacific Gas & Elec¬ 
tric Co., 25 P.2d 509, 134 C^l.App. 
512—^Vertson v. City of Los Ange¬ 
les, 2 P.2d 411, 116 Cal.App. 114— 
Harker y. Southern California Edi- 
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may properly refuse, or it is error for it, to take 
the question from the jury, as by a nonsuit, dismis¬ 
sal, direction of a verdict, or a peremptory instruc- 
tion.72 On the other hand, if there is no evidence 
on an issue of fact, or the evidence thereon is le¬ 
gally insufficient to be submitted to the jury or is 
such that but one inference can reasonably be 
drawn therefrom, the question becomes one of law 
for the court, of itself to determine,^3 and it may 
dispose of the issue by a dismissal or nonsuit, by 
sustaining a demurrer to the evidence, or by the 
direction of a verdict, as may be appropriate in the 
particular case,*^^ and it is error to submit the is¬ 
sue to the jury.*^® 


b. Negligence 

The questfon of the defendant's negligence with re¬ 
spect to injuries caused by its production, transmission, 
or use'of electricity is ordinarily one for the jury, unless 
the evidence is insufficient to be submitted or is clear 
and undisputed, In which case the court alone should 
dispose of the question. 

The question of defendant's negligence with re¬ 
spect to an injury incident to the production, trans¬ 
mission, or use of electricity is one of fact for the 
jury and should be submitted to them, where there 
is sufficient evidence to go to the jury on the ques¬ 
tion, and it is conflicting or such that different con¬ 
clusions might be reasonably drawn therefrom,^^ 


son Co., 266 P. 848, 83 Cal.App. 
204. 

Colo.—Southern Colorado Power Co. 

V. Pestana, 251 P. 224, 80 Colo. 375. 
Iowa.—Godbey v. Grinnell Electric 
& Heating Co., 181 N.W. 498, 190 
Iowa 1068. 

Kan.—Webb v. City of Oswego. 86 
P.2d 553. 149 Kan. 156. 

Mass.—Miller v. Edison Electric Il¬ 
luminating Co., 186 N.B. 581, 
283 Mass. 517—Jordan v. Adams 
Gaslight Co., 120 N.E. 654, 231 
Mass. 186. 

Mo.—Tate v. Western Union Tele¬ 
graph Co., 76 S.W.2d 1080, 336 
Mo. 82—Smith v. St. Joseph Ry., 
Light. Heat & Power Co., 276 S.W. 
607, 310 Mo. 469—^Kuhlman v. Wa¬ 
ter, Light & Transit Co., 271 S.W. 

. 788, 307 Mo. 607. 

N.H.—Duncan v. Derry Electric Co., 
127 A. 700, 81 N.H. 398. 

N.J.—^Adams v, Atlantic City Electric 
Co., 199 A. 27. 726, 120 N.J.L. 357. 
N.Y.—Quick V. Central Hudson Gas 
& Electric Corporation, 4 N.T.S.2d 
139, 254 App.Div. 713, reargument 
denied 6 N.T.S.2d 646, 264 App.Div. 
913, appeal denied—^Bonhag v. 
Queens Borough Gas & Electric 
Co„ 267 N.Y.S. 698, 240 App.Div. 
888 . 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

Pa.—Novak v. Borough of Ford City, 
141 A. 496, 292 Pa. 637. 

Tenn.—Tennessee-Jellico Coal Co. v. 
Young, 79 S.W.2d 816, 18 Tenn. 
App. 537. 

20 C.J. p ^389 note 72. 

Parttcnlar questions held for Jury 

(1) Whether there was excessive 
current in building when boy was 
electrocuted.—^Anderson v. Ft. Dodge, 
D. M. & S. R. Co., 226 N.W. 151, 208 
Iowa 369. 

(2) Whether the installation of a 
fuse on a switchboard would have 
the same effect as a circuit breaker. 
—^Abilene Gas & Electric Co. v. 
Thomas, Tex.Civ.App., 211 S.W. 600. 

(3) Whether striking of one trans¬ 
former by lightning affected and ren¬ 


dered dangerous another transformer 
near by.—^Kentucky Public Service 
Co. V. Topmiller, 263 S.W. 706, 204 
Ky. 196. 

(4) Whether tree in street near 
electric wires was attractive to chil¬ 
dren.—^Deming v. City of Chicago, 
151 N.E. 886, 321 Ill. 341. 

(5) Whether wire fence under 
power line should have been ground¬ 
ed to carry off surplus electricity 
from fallen high-voltage >yire.— 
Manuel v. Pacific Gas & Electric Co., 
25 P.2d 509. 134 Cal.App. 512. 

(6) Other particular questions held 
for jury see 20 C.J. p 389 note 72 
[a]. 

Questions of law and fact in general 
see the C.J.S. title Trial §§ 203- 
224, also 64 C.J. p 296 note 48-p 
510 note 64. 

72. Ala.—Woodward Iron Co. v. 

I Burges, 121 So. 399, 219 Ala. 136— 

Montgomery Light & Water Power 
Co. v. Thombs, 87 So. 205, 204 
Ala. 678. 

D.C.—^Hellweg v. Chesapeake & Po¬ 
tomac Telephone Co., 110 P.2d 546, 
71 APP.D.C. 346. 

Tex.—Texas General Utilities Co. v. 
Nixon, Civ.App., 8l S.W.2d 250, 
error refused. 

73. Mo.—Smith v. Southwest Mis¬ 
souri R. Co., 62 S.W.2d 761, 333 Mo. 
314. 

Svldeuoe held lusufflciexLt for sub¬ 
mission to jury 

US.—Empire Dlst. Electric Co. v. 
Harris, C.C.A.M 0 ., 82 F.2d 48— 
Illinois Power & Light Corpora¬ 
tion V. Hurley, C.C.A.M 0 ., 30 P.2d 
905, certiorari denied Hurley v. 
Illinois Power & Light Corporation, 
50 S.Ct 36, 280 U.S. 587, 74 L.Ed. 
636. 

N.C.—Stanley v. Tide Water Power 
Co., 185 S.E. 5, 209 N.C. 829. 

Pa.—^Rocap v. Bell Telephone Co. of 
Philadelphia, 79 A. 769, 230 Pa. 
597, 36 L.R,A.,N.S., 279, 

74. Ill.—Bennett v. Illinois 'f*ower 
& Light Corporation, 189 N.E. 899, 
355 Ill. 664, reversing 271 Ill.App. 
182. 


Iowa.—Cox V. Des Moines Electric 
Light Co., 229 N.W. 244. 209 Iowa 
931—^Anderson v. Ft. Dodge, D. M. 
& S. R. Co., 226 N.W. 151, 208 
Iowa 369. 

Ky.—Moran’s Adm’x v. Kentucky 
Power Co., 14 S.W.2d 1087, 228 
Ky. 329. 

Tex.—Simmons v. Terrell Electric 
Light Co.. Civ.App.. 1 S.W.2d 513, 
reversed oh other grounds, Com. 
App.. 12 S.W.2d 1011. 

Directed verdict for defendant 
Where the only testimony that 
the defendant electric company In¬ 
stalled the defectively insulated 
wires which caused the fire was giv¬ 
en by a witness who refused to tes¬ 
tify positively and contradicted him¬ 
self, and this testimony was con¬ 
tradicted, the court properly direct¬ 
ed a verdict for defendant.—Milton 
Weaving Co. v. Northumberland 
County Gas & Electric Co., 96 A. 
135, 261 Po. 79. 

TSi Mass.—^Pulton v. Edison Electric 
Illuminating Co. of Boston, 21 N. 
E.2d 609, 303 Mass. 258. 

No causal connection between act 
and injury 

Where there was no causal con¬ 
nection between failure of electric 
company to mark its poles as re¬ 
quired by statute and injuries re¬ 
sulting to employee of contractor in¬ 
stalling floodlights used by munici¬ 
pality, it was error to leave for jury 
question whether failure to mark 
poles had bearing upon negligence of 
defendant.—^Fulton v. Edison Elec¬ 
tric Illuminating Co. of Boston, su¬ 
pra, 

76. Ala.—^Alabama Power Co. v. 
Jackson, 166 So. 692. 232 Ala. 42— 
Alabama Power Co. v. Bryant, 146 
So. 602, 226 Ala. 251—^Birmingham 
Amusements v. Turner, 128 So. 211, 
221 Ala. 242—Alabama Power Co- 
V. Jones, 101 So. 898, 212 Ala. 206— 
Alabama Power Co. v. Davidson,- 90 
So. 915, 206 Ala. 501. 

Cal.—Harker v. Southern Califorala 
Edison Co., 256 P. 848, 83 Cal. 
App* 204. 
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and in such a case the court may properly refuse, 
and it is error for it, to dispose of the question of 
negligence involved without the intervention of the 
jury, as by giving an affirmative charge, sustain¬ 
ing a demurrer to the evidence, or directing a ver¬ 


dict or granting a nonsuit.On the other hand, 
the question of negligence should not be submitted 
to the jury where the evidence on that question is 
legally insufficient, or is undisputed and is such 
that but one conclusion can be reasonably drawn 


Colo.—^Arkansas Valley Ry., Light & 
Power Co. v. Ballinger, 178 P. 
566, 65 Colo. 548. 

Ga.—Georgia Power Co. v. Sheats, 
199 S.E. 582, 58 Ga.App. 730. 

Ill.—Martin v. Village of Patoka, 27 
N.E.2d 868, 305 IlLApp. 51. 

Iowa.—Latham v. Des Moines Elec¬ 
tric Light Co., 296 N.W. 372—Han¬ 
na V. Central States Electric Co., 
232 N.W. 421, 210 Iowa 864—Lipo- 
vac V. Iowa Ry. & Light Co., 210 
N.W. 573, 202 Iowa 517—Graham 

V. City of Ames, 192 N.W. 299, 
196 Iowa 337—^Duncan v. Ft. Dodge 
Gas & Electric Co., 188 N.W. 865, 
193 Iowa 1127—Graves v. Inter¬ 
state Power Co., 178 NW. 376, 189 
Iowa 227. 

Mass.—^Royal Indemnity Co. v. 
Pittsfield Electric Co.. 199 N.E. 69, 
293 Mass. 4—Miller v. Edison 
Electric Illumlnatinif Co., 186 N.E. 
581, 283 Mass. 517. 

Minn.—Schorr v. Minnesota Utilities 
Co., 281 N.W. 523, 203 Minn. 384— 
Ekdahl v. Minnesota Utilities Co., 
281 N.W. 517, 203 Minn. 374—An¬ 
derson V. Eastern Minnesota Pow¬ 
er Co., 266 N.W. 702, 197 Minn. 144 
—^Hindal v. Kahler Corporation, 
208 N.W. 524, 167 Minn. 48—David¬ 
son V. Otter Tail Power Co., 185 N. 

W. 644, 150 Minn. 446. 

Miss.—^Henry v. Mississippi Power 
& Light Co., 146 So. 857, 166 MiSS. 
827. 

Mo.—Morrow v. Missouri Gas & Elec¬ 
tric Service Co., 286 S.W. 106, 315 
Mo. 367—^Weddle v. Tarkio Elec¬ 
tric & Water Co., App., 230 S.W. 
386. 

N.J.—^Adams v. Atlantic City Elec¬ 
tric Co., 199 A. 27, 726, 120 N.J. 
Law 357—Gereghty v. Wagner, 187 
A. 152, 117 N.J.Law 174—^KappSrtz 
V. R. B. McEwan & Son, 150 A. 
412, 106 N.J.Law 484. 

N.T.—Chace Trucking Co. v. Rich¬ 
mond Light & R. Co., 122 N.E. 210, 
225 N.Y. 435, reversing 160 N.Y.S. 
326, 173 App.Dlv. 663. 

N.C.—Calhoun v. Nantahala Power 
& Light Co., 4 S.E.2d 858, 216 N. 
a 256. 

Ohio.—La Bounty v. Defiance Gas & 
Electric Co., 153 N.E. 88, 21 Ohio 
App. 154. 

Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 282 
—Cooper V. North Coast Power 
Co., 244 P. 671, 117 Or. 384--Cooper 
V. North Coast Power Co., 244 P. 
665, 117 Or. 652, rehearing denied 
245 P. 317, 117 Or. 652. 

Pa.—Parker v. Pennsylvania Power 
Co., 152 A. 538, 301 Pa. 375—King- 


an V. Duquesne Light Co., 135 A. 
253, 287 Pa. 280—Derrick v. Har¬ 
wood Electric Co., Ill A. 48, 268 
Pa. 136—^Woodring v. City of 
Easton, 164 A. 921, 108 Pa.Super. 
431. 

Tenn.—Osborne v. Tennessee Electric 
Power Co.. 12 S.W.2d 947, 158 Tenn. 
278—Town of Lebanon v. Jackson, 
14 Tenn.App. 15. 

Tex.-^Community Public Service Co. 
V. Gray, Civ.App., 107 S.W.2d 495 
—Gulf States Utilities Co. v. 
Wuenscher, Civ.App., 72 S.W.2d 
682, error dismissed—Texas Utili¬ 
ties Co. V. West, Civ.App., 59 S.W. 
2d 459, error refused. 

Va.—^Virginia Iron, Coal & Coke Co. 
V. Perkey’s Adm'r, 130 S.E. 403, 143 
Va. 168. 

Wis.—Oesterreich v. Claas, 295 N.W. 

766. 237 Wis. 343. 

20 C.J. p 390 note 75. 

Negligence as to particular acts held 
question for jury 

(1) Allowing electricity to be de¬ 
livered to motors by single phase 
current which could have been 
avoided by use of proper equipment. 
—^Hagan & Cushing Co. v. Washing¬ 
ton Water Power Co., C.C.AIdaho, 
99 P.2d 614. 

(2) Electric meter reader leaving 
open trapdoor covering stairway.— 
Ditsch v. Kansas City Power & Light 
Co., 128 S.W.2d 1055, 233 Mo.App. 
1163. 

(3) Failure to disconnect highly 
charged wires with which electrician 
came in contact while removing me¬ 
ter box.—Thompson v. St. Joseph 
Ry., Light, Heat & Power Co., Mo., 
131 S.W.2d 574. 

(4) Failure to shut off current 
when notified of fire endangering 
wires.—Osborne v. Tennessee Elec¬ 
tric Power Co., 12 S.W.2d 947, 158 
Tenn. 278. 

(5) Interruption of current in 
electric power line, so as to charge 
fuse box with electricity.—^Mac- 
Dougall V. Pennsylvania Power & 
Light Co.. 166 A. 589, 311 Pa. 387. 

(6) Permitting deadly quantity of 
electricity to escape from high-power 
lines to telephone wires and enter 
switchboard.—San Angelo Water, 
Light & Power Co. v. Baugh, Tex.Civ. 
App., 270 S.W. 1101. 

(7) Other particular facts affect¬ 
ing negligence as questions for jury 
see 20 C.J. p 390 note 75 [b]. 

Cizcumstances to he considezed 
In determining whether person us¬ 
ing or transmitting deadly current of 
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electricity exercised degree of care 
required. Jury must consider all 
facts and circumstances and deter¬ 
mine what ordinarily prudent per¬ 
son, with due regard for his own 
or others* safety, would have done 
in circumstances.—^Whitescarver v. 
Mississippi Power & Light Co., D.C. 
Miss., 5 F.Supp. 948, affirmed, C.C.A., 
Mississippi Power & Light Co. v. 
Whitescarver, 68 P.2d 928. 

What constitutes highest degree 
of care required of persons using or 
transmitting deadly current of elec¬ 
tricity is generally question for jury. 
—^Whitescarver v.* Mississippi Power 
& Light Co., supra. 

Violation of safety roles 
Violation, if any, of safety rules 
of railroad commission in construc¬ 
tion and maintenance of system for 
distribution of electricity in city is 
not negligence per se, since those 
rules do not, as a matter of law, con¬ 
stitute the measure of ordinary care, 
but negligence is a question for 
jury to determine from facts in 
particular case.—^Winkle v. Turlock 
Irr. Dist., 74 P.2d 302, 24 CaLApp. 
2d 1. 

XTnder circumstances justifying flnd^ 
ing of death hy shock 
The mere fact of the death of one 
whose body is found in proximity to 
an electric appliance carries no pre¬ 
sumption or inference that death 
was caused by an electric shock at¬ 
tributable to the act or neglect of 
the parties furnishing the electric 
power for the operation of such ap¬ 
pliance, but. if the attendant cir¬ 
cumstances be suich as to justify a 
fair-minded jury in tracing the death 
to such cause, defendants’ testimony, 
however positive or direct, as to the 
perfection of their apparatus or their 
care and caution in its management, 
merely raises an issue of fact for the 
jury.—Welsch v. Charles Frusch 
Light & Power Co., 193 N.W. 427, 197 
Iowa 1012. 

Questions of law and fact in actions 
for negligence generally see the 
C.J.S. title Negligence §§ 251-280, 
also 45 C.J. p 1278 note 9-p 1331 
note 28. 

77. U.S.—^Mississippi Power & Light 
Co. V. Griifin, C.C.A.Miss., 81 P.2d 
292. 

Ga.—Bryan v. Moncrief Furnace Co., 
157 S.E. 519, 42 Ga.App. 670. 

Minn.—^Davidson v. Otter Tail Power 
Co., 185 N.W. 644, 150 Minn. 446. 
N.C.—Graham v. Sandhill Power Co., 
127 S.E. 429, 189 N.C. 381. 
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question, as by granting a nonsuit or dismissal, or 
by directing a verdict for defendant.'^s 

Particidar applications. If the evidence is con¬ 
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flicting or doubtful, the question of defendant’s neg¬ 
ligence with regard to the following particular facts 
should be submitted to the jury: The location, in¬ 
stallation, and maintenance of electric wires,*^^ 
such as high-tension or transmission lines plac- 


78- U.S.—Hemphill v. Mississippi 
Power Co., C.C.A.Miss., 84 R2d 971 
—Olson V. Ottertail Power Co., 
C.C.A.N.D., 65 F.2d 893. 

Ala.—Georgia Power Co. v. Edmunds, 
171 So. 256, 233 Ala. 273. 

Ark.—Ozarks Rural Electric Co-op. 
Corporation v. Oliphant, 144 S.W. 
2d 41. 

Iowa.—Rauch v. Des Moines Electric 
Co., 218 N.W. 340, 206 Iowa 309. 
Miss.—Potera v. Brookhaven. 49 So. 
617, 95 Miss. 774. 

Mo.—Smith v. Southwest Missouri R. 

Co., 62 S.W.2d 761, 333 Mo. 314. 
Ohio.—Miller v. Suburban Power Co., 
179 N.E. 202, 41 Ohio App. 70. 

Okl.—^Keefer v. Public Service Co. of 
Oklahoma, 90 P.2d 409, 185 Okl. 
94. 

Pa.—^Matlack v. Pennsylvania Power 
& Light Co., 167 A. 37, 312 Pa. 
206—Duane v. Pennsylvania R. Co., 
165 A. 231, 310 Pa. 334—Eberlin v. 
Philadelphia Electric Co., 159 A. 
439, 306 Pa. 239. 

Tex.—Smith v. Texas Electric Service 
Co., Civ.App., 85 S.W.2d 808, error 
dismissed—Simmons v. Terrell 
Electric Light Co., Civ.App,, 1 S. 
W.2d 513, reversed on other 
grounds, Com.App., 12 S.W.2d 1011. 
Wash.—Scott v. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647. 

Wis.—Thomas v. Wisconsin Power & 
Light Co., 252 N.W, 192, 213 Wis. 
646—Reiland v. Wisconsin Valley 
Electric Co., 233 N.W. 91, 202 Wis. 
499. 

ISvldexLce held Insnfflclent for Jury on 
question of negligence 

(1) In constructing and maintain¬ 
ing wire broken by falling tree.— 
Kentucky Utilities Co. v. Woodrum’s 
Adm’r, 5 S.W.2d 283, 224 Ky. 33, 57 
A.L.R. 1054. 

(2) In not placing wires at statu¬ 
tory height.—Eaton v. Consumers’ 
Power Co., 240 N.W. 24, 256 Mich. 
549. 

(3) In wiring house.—Blass v. Vir¬ 
gin Pine Lumber Co., C.C.A.Miss., 
50 P.2d 29. 

(4) Other instances of evidence 
held insufficient for jury as to negli¬ 
gence see 20 C.J. p 390 note 75 [c]. 

Whether a reasonable degree of 
care has been used by one furnishing 
electricity is a question of law for 
the court, wherever the facts are 
clearly settled and the course which 
common prudence dictates can be 
readily discerned.—Stott v. Southern 
Sierras Power Co., 190 P. 473, 47 Cal. 
App. 242. 
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179. Ark.—^Arkansas General Utili¬ 
ties Co. V. Wilson, 122 S.W.2d 956, 
197 Ark. 351. 

Ill.—Durfee v. City of Chicago, 251 
Ill-App. 294. 

Iowa.—Beman v. Iowa Electric Co., 
218 N.W. 343, 205 Iowa 739. 

Ky.—Conn v. Lexington Utilities Co., 
25 S.W.2d 370, 233 Ky. 230. 

Neb.—Cook v. City of Beatrice, 207 
N.W. 518. 114 Neb. 305—Pricer v. 
Lincoln Gas & Electric Light Co., 
196 N.W. 150, 111 Neb. 209. 

N.H.—Dillon v. Twin State Gas & 
Electric Co., 163 A. Ill, 85 N.H. 
449. 

N.C.—Christopher v. Cherokee Coun¬ 
ty Fair Ass’n, 4 S.E.2d 513, 216 N. 
C. 795—Lynn v. Pinehurst Silk 
Mills, 179 S.E. 11, 208 N.C. 7. 
Wash.—Scott V. Pacific Power & 
Light Co., 35 P.2d 749, 178 Wash. 
647—Johnson v. Grays Harbor R. 
& Light Co., 253 P. 819, 142 Wash. 
520. 

20 C.J. p 390 note 75 [a] (2), (7). 
(11), (37), (52). 

Particular acts of negligence held for 
Jury 

(1) Charged wires in unfinished 
building.—McCready v. Southern Pac. 
Co., C.C.A.Cal., 26 F.2d 569. 

(2) Exposed wire too close to 
ground.—^Kentucky-Tennessee Light 
& Power Co. v. Priest’s Adm’r, 127 S. 
W.2d 616, 277 Ky. 700. 

(3) Improperly attaching wires 
leading to meter.—Cole v. Empire 
Dist. Electric Co., 55 S.W.2d 434, 331 
Mo. 824. 

(4) Wires near roof or building. 
Ala.—^Alabama Power Co. v. Byars, 

181 So. 270, 236 Ala. 79—Byars v, 
Alabama Power Co., 172 So. 621, 
233 Ala. 533. 

Cal.—^Anderson v. Southern Califor¬ 
nia Edison Co., 246 P. 559, 77 Cal. 
App. 328. 

N.Y.—Carlock v. Westchester Light¬ 
ing Co., 197 N.B. 306, 268 N.T. 345, 
reversing 274 N.Y.S. 580, 242 App. 
Div. 778. 

(5) W’ires near trees. 

Ill.—I)eming v. City of Chicago, 151 
N.E. 886, 321 Ill. 341. 

Pa.—Morris v. Jefferson Electric 
Co., 123 A. 321, 278 Pa. 361. 

Xn public park 

The question as to degree of dili¬ 
gence which is required to consti¬ 
tute due care in proper construction 
of electric power line in public park 
so as to avoid contact with trees 
in park which would result In part¬ 
ing of wires, and in removal of 
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dangers arising from break in line 
is for jury.—Crespin v. Albuquerque 
Gas & Electric Co., 50 P.2d 259, 39 
N.M. 473. 

80. U.S.—^Whitescarver v. Missis¬ 
sippi Power & Light Co., D.C. 
Miss., 5 F.Supp. 948, affirmed, C. 
C.A., Mississippi Power & Light 
Co. v. Whitescarver, 68 F.2d 928. 
Ala.—Alabama Power Co. v. Glad¬ 
den, App., 197 So. 374. 

Ga.—Georgia Power Co. v. Puckett, 
179 S.E. 284, 50 Ga.App. 720, re¬ 
versed on other grounds 182 S.E. 
384, 181 Ga. 386, and vacated 182 
S.E. 623, 52 Ga.App. 127. 

Mich.—Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
Ohio.—Union Gas & Electric Co. v. 
Welshaupt, 152 N.E. 677, 20 Ohio 
App. 449. 

Pa.—^Ashby v. Philadelphia Electric 
Co., 195 A. 887, 328 Pa. 474—Mor¬ 
ris V. Jefferson Electric Co., 123 
A. 321, 278 Pa. 361. 

Tenn.—^Walpole v. Tennessee Light 
& Power Co., 89 S.W.2d 174, 19 
Tenn.App. 352. 

Wis.—Oesterreich v. Claas, 295 N.W. 
766, 237 Wis. 343. 

Particular acts of negligence held 
for jury 

(1) High-tension wires close to 
ground or building. 

Cal.—Howell v. San Joaquin Light 
& Power Corporation, 261 P. 1107, 
87 Cal.App. 44. 

N.J.—Heyer v. Jersey Central Power 
& Light Co., 147 A. 452, 106 N.J. 
Law 211. 

Tenn.—^Walpole v. Tennessee Light 
& Power Co., 89 S.W.2d 174, 19 
Tenn.App. 352. 

(2) High-voltage uninsulated 

wires near steam pipe.—Yarn v. Ft. 
Dodge, D. M. & S. R. Co., C.C.A. 
Iowa, 31 F.2d 717, certiorari denied 
Port Dodge, D. M. & S. R. Co. v. 
Yarn, 50 S.Ct. 27, 280 U.S. 568, 74 
L.Ed. 621. 

(3) In action against electric com¬ 
pany for death of plaintiffs’ deceased 
resulting from electrocution when 
he attempted to rescue another who 
had come into contact with wire, 
charged with a high voltage of elec¬ 
tricity, company’s negligence as a 
matter of law could not be consid¬ 
ered under pleadings and evidence, 
where no breach of company’s stat¬ 
utory duty was shown, and con¬ 
sistent position of plaintiffs through¬ 
out litigation was that question of 
company’s negligence, in maintain¬ 
ing an uncovered vault housing a 
transformer, was for Jury.—Shultz 
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ing or permitting wire, particularly high-tension 
wire, to be in dangerous proximity to other wires 
permitting or failing to guard against contact be¬ 
tween wires location and maintenance of 

wires or electrical appliances on, along, or across 
a public street or highway the location and main¬ 


tenance of guy wires the installation and main¬ 
tenance of electrical appliances or equipment, 
such as electric transformers the installation 
and maintenance of telegraph or telephone wires 
and equipment or the location and maintenance 


V. Dallas Power & Lisht Co., Tex. 
Civ.App., 147 S.W.2d 914, error dis¬ 
missed, judgment correct. 

81. X7.S.—Memphis Consol. Gas & 
Electric Co. v. Bell, Tenn., 152 P. 
677, 82 C.C.A. 25. 

Ga.—Georgia Power Co. v. Puckett, 
179 S.E. 284, 50 Ga.App. 720, re¬ 
versed on other grounds 182 S.B. 
384, 181 Ga. 386, and vacated 182 
S.B. 623, 52 Ga.App. 127. 

Idaho.—Chase v. Washington Water 
Power Co., Ill P.2d 872. 

Me.—^Waldo & Penobscot Telephone 
Co. V. Central Maine Power Co., 
159 A. 723, 131 Me. 158. 

Mo.—Hohimer v. City Light & Trac¬ 
tion Co., 262 S.W. 403. 218 Mo. 
App. 138. 

N.T.—^Morrison v. New York Tele¬ 
phone Co., 14 N.E.2d 785. 277 N. 
Y. 444, modifying 298 N.Y.S. 176, 
251 App.Div. 716, reargument de¬ 
nied 16 N.E.2d 405, 278 N.Y. 694. 
Okl.—Oklahoma Gas & Electric Co. 
V. Oliphant, 45 P.2d 1077, 172 Okl. 
635. 

Wis.—Thehy v. Wisconsin Power & 
Light Co., 222 N.W. 826. 197 Wis, 
601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

20 C.J, p 370 note 75 [a] (14). 
Primary and secondary wires 

Where primary and secondary 
electric wires were placed in such 
juxtaposition that, although the ini¬ 
tial clearance was safe, it might 
have been foreseen that, through 
natural causes, it would become so 
lessened as to become dangerous, 
and where a somewhat different hut 
slightly more expensive method of 
construction would have prevented 
all danger, the question of negli¬ 
gence is one of fact.—Goar v. Vil¬ 
lage of Stephen, 196 N.W. 171, 157 
Minn. 228. 

82. Ark.—Pine Bluff Co. v. Bohhitt, 
273 S.W. 1. 168 Ark. 1019. 

Idaho.—Chase v. Washington Water 
Power Co., Ill P.2d 872. 

N.Y.—Troidle v. Adirondack Power 
& Light Corporation. 233 N.Y.S. 
545. 225 App.Div. 444, reversed on 
other grounds 169 N.E. 654. 252 
N.Y. 483—Gordon v. Ashley, 70 N. 
Y.S. 1038, 34 Misc. 743, reversed 
on other grounds 79 N.Y.S. 274, 77 
App.Div. 525. 

20 C.J. p 390 note 75 [a] (19), (25). 
Partlciilar acts of negligence held 
for Jury 

(1) Carrying service wires on the 
same poles with high-tension wires 
without proper effort to prevent 


contact.—Coleman v. Iowa Ry. & 
Light Co., 186 N.W. 642, 192 Iowa 
1331. 

(2) Contact of guy wire with 
open, high tension electric coils.— 
Neitzke v. Kraft-Phenix Dairies, 253 
N.W. 579, 214 Wis. 441. 

(3) Contact between high-tension 
or live wire and telegraph or tele¬ 
phone wire. 

U.S.—Bristol Gas & Electric Co. v. 

Boy, C,C.A.Tenn., 261 P. 297. 

Ala.—Davidson v. Alabama Power 
Co., 82 So. 91, 203 Ala. 77. 

Ark.—Southwestern Gas & Electric 
Co. V. Deshazo, 138 S.W.2d 397, 
199 Ark. 1078. 

N.C.—Helms v. Citizens’ Light & 
Power Co., 136 S.E. 9, 192 N.C. 784. 
83- Ala.—^Alabama Power Co. v. 
Jackson, 131 So. 244, 24 Ala.App. 
86, certiorari denied 131 So. 246, 
222 Ala. 143, and following Postal 
Telegraph-Cable Co. v. Minderhout, 
71 So. 91, 195 Ala. 420. 

Cal.—Hocca v. Tuolumne .County 
Electric Power & Light Co., 245 
P. 468, 76 CaLApp. 669. 

Md.—State, for Use of Hoffman v. 
Potomac Edison Co., 170 A. 568, 
166 Md. 138. 

Mass.—Boutlier v. Malden, 116 N.B. 
251. 226 Mass. 479, Ann.Cas.l918C 
910, 

Mich.—Eaton v. Consumers’ Power 
Co., 240 N.W. 24, 256 Mich. 649. 
Minn.—Thornton Bros. Co. v. North¬ 
ern States Power Co., 186 N.W. 
863, 151 Minn. 435. 

20 C.J. p 390 note 76 [a] (4), (8), 

( 9 ). 

Bights of txav^er 
As respects duty of electric com¬ 
pany to guard its wires from in¬ 
juring travelers on the highway, 
such persons have the right to do 
all acts reasonably incident to a 
viatic use of the way, and what are 
such acts is a question of fact.— 
McCaffrey v. Concord Electric Co., 
114 A. 395, 80 N.H. 45, 17 A.L.R. 
813. 

S4b Neb,—Harris v. Central Power 
Co.. 191 N.W. 711, 109 Neb. 500. 
Tex.—^Athens Electric Light & Pow¬ 
er Co. V. Tanner, Civ.App., 225 S. 
W. 421—Canyon Power Co. v. Go- 
ber, Civ.App., 192 S.W. 802. 

Va.—^Virginia Public Service Co. v. 

Carter, 190 S.E. 155, 168 Va. 171. 
20 C.J. p 390 note 75 [c] (2), (3). 
Evidence held insufficient to present 
jury question 

Ala.—Western Union Tel. Co. v. 
Jones, 66 So. 691, 190 Ala. 70. 
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86. Ala.—^Alabama Power Co. v. 
Emens, 153 So. 729, 228 Ala. 466— 
Alabama Power Co. v. McIntosh, 
122 So. 677, 219 Ala. 546. 

Kan.—Richards v. Kansas Electric 
Power Co., 268 P. 847, 126 Kan. 
521. 

N.C.—^Lynn v. Pinehurst Silk Mills, 
179 S.E. 11, 208 N.C. 7. 

20 C.J. p 389 note 72 [a] (2), (5). 
Particular acts of negligence held 
for Jury 

(1) Failure to have proper ground 
wires. 

Kan.—^Richards v. Kansas Electric 
Power Co., 268 P. 847, 126 Kan. 
521. 

Mfnn.—^Fitch v. City of Blue Earth, 
230 N.W. 469, iSO Minn. 125. 

Mo.—Conduitt v. Trenton Gas & 
Electric Co.. 31 S.W.2d 21, 326 Mo. 
133. 

(2) Failure to use automatic cir¬ 
cuit breakers in lieu of fuses on 
power line.—Brunell v. Mountain 
States Power Co., C.C,A.Or., 81 P.2d 
305. 

86. U.S.—^Limbeck v. Interstate 
Power Co., C.C.A.Iowa, 69 P.2d 249. 

Cal.—^Lim Ben v. Pacific Gas & Elec¬ 
tric Co., 281 P. 634, 101 CaLApp. 
174—Harker v. Southern Califor¬ 
nia Edison Co., 256 P. 848, 83 Cal. 
App. 204. 

Ga.—Georgia Power Co. v. Stone- 
cypher, 170 S.E. 630, 47 Ga.App. 
386. 

Kan.—^Zumbrun v. City of Osawato- 
mie, 288 P. 584, 130 K&a. 719. 

Mo.—Consolidated School Dist. No. 
3 of Grain Valley v. West Mis¬ 
souri Power Co., 46 S.W.2d 174, 
329 Mo. 690. 

Va.—^Haywood v. South Hill Mfg. 

Co., 128 S.E. 362, 142 Va. 761. 
Wash.—Clark v. Longview Public 
Service Co., 255 P. 380, 143 Wash. 
319. 

NegUgenoe in. maintaining trans¬ 
former station held for Jury 
Ark.—^Arkansas Power & Light Co. 
V. Kilpatrick, 49 S.W.2d 353, 185 
Ark. 678. 

Mo.—Smith v. Southwest Missouri 
R. Co., 62 S.W.2d 761, 333 Mo. 314. 
Wash.—Hanson v. Washington Wa¬ 
ter Power Co., 5 P.2d 1026, 166 
Wash. 497. 

87. Ark.—Southwestern Bell Tele¬ 
phone Co. V. McAdoo, 10 S.W. 2d 
503, 178 Ark. Ill—Southwestern 
Tel., etc., Co. v. Myane, 111 SW. 
987, 86 Ark. 548. 

Colo.—^Pearce v. Mountain States 
Telephone & Telegraph Co., 173 
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of telegraph or telephone or electric power or light 
poles.^® 

Defendant’s negligence is also generally a ques¬ 


tion for the jury under the evidence, with regard 
to its failure to maintain proper insulation of its 
wires and appliances failure to exercise proper 


P. 871, 65 Colo. 91, L.R.A.1918F 
1102. 

D.C.—Hellweg v. Chesapeake & 
Potomac Telephone Co., 110 P.2d 
546, 71 App.D.C. 346. 

Ky.—Evans v. Eastern Kentucky 
Telephone & Telegraph Co., 99 S. 
W. 936, 124 Ky. 620, 30 Ky.L. 833. 
N.H.—Derosier v. New England Tel¬ 
ephone & Telegraph Co., 130 A. 
146, 81 N.H. 451. 

N.Y.—Morrison v. New York Tele¬ 
phone Co., 14 N.E.2d 786, 277 N. 
Y. 444, modifying 298 N.T.S. 176, 
251 App.Div. 716, reargument de¬ 
nied 16 N.E.2d 405, 278 N.Y. 694. 
Tex.—Southern Telegraph & Tele¬ 
phone Co. V. Evans, 116 S.W. 418, 
54 Tex.Civ.App. 63, error refused. 
20 C.J. p 390 note 75 [a] (32). 

Particular acts of negligence held 
for jury 

(1) Causing mast arm on pole to 
swing, and not guarding grounded 
cables.—^Derosier v. New England 
Telephone & Telegraph Co., 134 A. 
719, 82 N.H. 405. 

(2) Failing to provide sufficient 
ground wire.—^Lynch v. Carolina 
Telephone & Telegraph Co., 167 S.E. 
847, 20^ N.C. 252. 

(3) Permitting contact between 
telephone or telegraph wire and 
electric wire. 

Ga.—Bleckley v. Western Carolina 
Telephone Co., 155 S.E. 83, 42 Ga. 
App. 110. 

Ill.—^Kajnik v. Village of Rivernon, 
244 IlLApp. 7. 

Mo.—Tate v. Western Union Tele¬ 
graph Co., 76 S.W.2d 1080, 336 Mo. 
82. 

N.Y.—Stearns v. Postal Telegraph- 
Cable Co., 230 N.Y.S. 143, 224 App. 
Div. 775. 

(4) Placing bare telephone wires 
near high-tension electric wires.— 
Morrison v. New York Telephone 
Co., 14 N.B.2d 785, 277 N.Y. 444, 
modifying 298 N.Y.S. 176, 251 App. 
Uiv. 716, reargument denied 16 N.E. 
2d 405, 278 N.Y. 694. 

PrecautloBLS and methods 

(1) Whether precautions taken by 
telephone company to protect its 
patrons from injury caused by elec¬ 
tric current were adequate, whether 
its methods and appliances were 
generally used in such business, and 
whether it discharged its duty of 
care, are questions for Jury in ac¬ 
tion for injuries to telephone user 
because of explosion when she 
picked up receiver to make call, al¬ 
though plaintiff’s evidence was cir¬ 
cumstantial and opposing proofs 
presented strong defense.—^Fox v. 


Keystone Telephone Co., 192 A. 116, 

326 Pa. 420, 110 A.L..R. 1182. 

(2) Whether there were known 
appliances by which the danger from 
lightning could be averted, and 
whether defendant was negligent in 
failing to supply and use such ap¬ 
pliances, are for the Jury.—Griffith 
V. New England Telephone & Tele¬ 
graph Co., 48 A. 643, 72 Vt. 441, 52 
Ij.R.A. 919. 

8& Ala.—^Western Union Tel. Co. v. 

Jones. 66 So. 691, 190 Ala. 70. 
Ky.—City of Madisonville v. Nis- 
bet’s Adm’r, 109 S.W.2d 593, 270 
Ky. 248. 

Mo.—^McCain v. Trenton Gas & Elec¬ 
tric Co., 16 S.W.2d 970, 222 Mo. 
1146. 

N.H.—^Derosier v. New England Tel¬ 
ephone & Telegraph Co., 130 A. 
145, 81 N.H. 451. 

N.J.—Atlantic City Electric Co., 199 
A. 27, 726, 120 N.J.Law 357—Coan j 
V. Public Service Electric & Gas 
Co., 142 A. 665, 105 N.J.Law 501, 
affirmed 144 A. 917, 105 N.J.Law 
487. 

ITegligeiLce as to location and main¬ 
tenance of pole held for Jury 

(1) Failing to use lightning ar¬ 
resters on pole and device for 
grounding secondary wire at con¬ 
sumer's office.—^Kentucky Public 
Service Co. v. Topmiller, 263 S.W. 
706, 204 Ky. 196. 

(2) Allowing rotten transmission 
line pole, broken off by windstorm, 
to sway back and forth while sus¬ 
pended on wires, throwing strain 
on service wires running into house. 
—^Blankette v. Public Service Co. of 
Colorado, 10 P.2d 327, 90 Colo. 456. 

(3) Not guarding light pole in 
public driveway causing injury to 
automobile guest.—State ex rel. City 
of Springfield v. Cox, 36 S.W.2d 102, 

327 Mo. 153, quashing certiorari 
Cunningham v. City of Springfield, 
31 S.W.2d 123, 226 Mo.App. 23. 

(4) Permitting stump of removed 
pole to remain in ground and failing 
to fill resulting hole in sidewalk 
pavement.—Garvey v. Public Service 
Coordinated Transport, 179 A. 33, 
115 N.J.Law 280. 

(5) Placing and maintenahee of 
electric light pole on parkway bor¬ 
dering street.—^Payne v. Kansas Gas 
& Electric Co., 26 P.2d 255, 138 Kan. 
434. 

(6) With respect to automobile 
colliding with pole. 

Cal.—Gerberich v. Southern Califor¬ 
nia Edison Co., 53 P.2d 948, 5 Cal. 
2d 46—Gerberich v. Southern Cal¬ 
ifornia Edison Co., 79 F.2d 783, 
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26 Cal.App. 2d 471—Stewart v. San 
Joaquin Light & Power Co., 186 
P. 160, 44 Cal.App. 202. 

Ky.—^Kentucky Utilities Co. v. Sapp’s 
Adm’r, 60 S.W.2d 976, 249 Ky. 406. 

(7) With respect to danger to 
children from electric pole in street 
having spikes or steps. 

Cal.—Clark v. Pacific Gas & Elec¬ 
tric Co., 6 P.2d 58, 118 Cal.App. 
344, rehearing denied 6 P.2d 297, 
118 Cal.App. 344. 

N.Y.—Robertson v. Rockland Lifeht 
& Power Co., 176 N.Y.S. 281, 187 
App.Div. 720. 
imadle of siireet 

Maintenance of electric light poles 
in middle of street acquiesced in 
by city, although violating ordi¬ 
nance, is not negligence as matter 
of law.—South Georgia Power Co. v. 
Smith, 155 S.E. 80, 42 Ga.App. 100. 

As negligence per se 
Electric company's maintaining 
spikes in electric pole in contraven¬ 
tion of regulation of railroad com¬ 
mission constitutes negligence per 
se.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 58, 118 Cal.App. 344, re¬ 
hearing denied 6 P.2d 297, 118 Cal. 
App. 344. 

89. U.S.—Mississippi Power & Light 
Co. V. Griffin, C.C.A.Miss., 81 F.2d 
292—Smith v. Appalachian Electric 
Power Co., C.C.A.W.Va., 74 F.2d 
647—^Reynolds v. Iowa Southern 
Utilities Co., C.C.A.Iowa, 21 F.2d 
958. 

Ark.—^.Arkansas Power & Light Co. 
V. Cates, 24 S.W.2d 846, 180 Ark. 
1003—Hines v. Consumers' Ice & 
Light Co.. 294 S.W. 409, 173 Ark. 
1100 . 

Colo.—Southern Colorado Power Co. 
v. Pestana, 251 P. 224, 80 Colo. 
375. 

Iowa.—Beman v, Iowa Electric Co., 
.218 N.W. 343, 205 Iowa 739—Fi¬ 
delity & Casualty Co. v. Cedar 
Valley Electric Co., 174 N.W. 709, 
187 Iowa 1014. 

Minn.—^Faribault v. Northern States 
Power Co., 247 N.W. 680, 188 Minn. 
514. 

Mo.—Conduitt v. Trenton Gas & 
Electric Co., 31 S.W.2d 21, 326 Mo. 
133^—Shannon v. Kansas City Light 
& Power Co., 287 S.W. 1031, 316 
Mo. 1136—Privette v. City of West 
Plains, App., 93 S.W.2d 251—San¬ 
ders V. City of Carthage, App., 9 
S.W.2d 813, reversed on other 
grounds 51 S.W.2d 529, 330 Mo. 
844—^Kessler v. West Missouri 
Power Co., 283 S.W. 705, 221 Mo. 
App. 644. 

N.J.—McGinnis v. Delaware, L. & W. 
R. Co., 119 A. 163, 98 N.J.Law 
160—Cappuccio v. Kammonton- 
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care and precaution as to broken, fallen, or sag- | ging wires;*® failure to remove or care for dis- 


Electric Light Co., 118 A. 712, 98 
N.J.Law 6. 

N.T.—Grant v. Utica Gas & Elec¬ 
tric Co.. 229 N.Y.S. 766. 224 App. 
Div. 223—Burrows v. Livingston- 
Niagara Power Co.. 216 X.Y.S. 516, 
217 App.Div. 206, affirmed 155 N.E. 
892, 244 N.T. 548. 

N.C.—Ellis V. Carolina Power & 
Light Co., 137 S.E. 163, 193 N.C. 
357. 

N.D.—^Froemke v. Otter Tail Power 
Co., 276 N.W. 146, 68 N.D. 7. 
Ohio.—Holden v. Cincinnati Gas & 
Electric Co., 14 N.E.2d 943. 57 Ohio 
App. 448—Arnold v. Ohio Gas & 
Electric Co., 162 N.E. 765, 28 Ohio 
App. 434. 

S.C.—Lancaster v. South Carolina 
Power Co., 186 S.E. 911, 181 S.C. 
244—Sarratt v. Holston Quarry 
Co. of South Carolina, 177 S.E. 
135, 174 S.C. 262—Sanders v. 

Charleston Consol. Ry. & Light¬ 
ing Co., 156 S.E. 874, 159 S.C. 266. 
Tenn.—Walpole v. Tennessee Light 
& Power Co.. 89 S.W.2d 174, 19 
Tenn.App. 352. 

Tex.—^West Texas Utilities Co. v. 
Renner, Com.App., 53 S.W.2d 451, 
modifying, Civ.App., 32 S.W.2d 264. 
error granted—Southwestern Gas 
& Electric Co. v. Hutchins, Civ. 
App., 68 S.W.2d 1085, error dis¬ 
missed. 

Wis.—^Erikson v. Wisconsin Hydro 
Electric Co., 254 N.W. 106, 14 

Wis. 614—Ottman v. Wisconsin- 
Michlgan Power Ch., 225 N.W. 179, 
199 Wis. 4, 

20 C.J. p 390 note 75 [a] (21), (22). 
Particular acts of uegligeaca held 
for jury 

<1) Failure to Inspect insulation. 
Minn.—Musolf v. Duluth Edison 
Electric Co., 122 N.W. 499, 108 
Minn. 369, 24 L.R.A..N.S.. 451. 

N.J.—Clark v. Public Service Elec¬ 
tric Co., 91 A. 83. 86 N.J.Law 144. 

(2) Uninsulated wires dangerously 
close to the poles and wires of a 
telephone company.—^Fidelity & Cas¬ 
ualty Co. V. Cedar Valley Electric 
Co.. 174 N.W. 709, 187 Iowa 1014. 

(3) Uninsulated hlgh-power wire 
near electric company’s pole.—Speich 
V. International Ry. Co., 221 N.T.S. 
66, 219 App.Div. 620. 

(4) Uninsulated high-voltage wires 
at too low elevation. 

Minn.—^Neumann v. Interstate Pow¬ 
er Co.. 228 N.W. 342. 179 Minn. 46. 
N.T.-—Casualty Co. of America v. 
A. L. Swett Electric Light & Pow¬ 
er Co.. 129 N.E. 653, 230 N.T. 199, 
reversing 176 N.T.S. 893, 188 App. 
Dlv. 906. 

N.C.—^Arrington v. Town of Pine- 
tops. 149 S.E. 549, 197 N.C. 433. 
Extent of insulation 
The extent to which wires con¬ 
veying deadly electric currents ^ 


should be insulated ordinarily is for 
the jury to determine. 

Mich.—Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
Wis.—Erikson v. Wisconsin Hydro 
Electric Co.. 254 N.W. 106, 214 

Wis. 614. 

Where workers might come in con¬ 
tact with uninsulated wire, it can¬ 
not be held, as matter of law, that 
there was no negligence.—Morgan 
V. Cockrell, 294 S.W. 44, 173 Ark. 
910. 

Question of law 

A power company, as matter of 
law, is not negligent in failing to in¬ 
sulate -wires to prevent escape of 
current to aerial wire which plain¬ 
tiff threw against defendant’s wires. 
—Troidle v. Adirondack Power & 
Light Corporation, 169 N.E. 654, 252 
N.T. 483, reversing 233 N.T.S. 545, 
225 App.Div. 444. 

Evidence held insufficient fcr jury 
Ky.—Wood V. Cumberland Telephone 
& Telegraph Co., 151 S.W. 29, 151 
Ky. 77. 

Pa.—Bube v. Weatherly Borough, 
25 Pa.Super. 88. 

Tenn.—Walpole v. Tennessee Light 
& Power Co., 89 S.W.2d 174, 19 
Tenn.App. 352. 

90. Ala.—^.A.lahama Power Co. v. 

Conine, 104 So. 535, 213 Ala. 228. 
Ga.—Darden v. City of Washington, 
184 S.E. 813, 35 Ga.App. 777. 

Ill.—^Austin V. Public Service Co. of 
Northern Illinois, 132 N.E. 468, 
299 Ill. 112, 17 A.L.R. 795, revers¬ 
ing 219 IlLApp. 167. 

I Iowa.—Russell v. Sioux City Gas & 
Electric Co.. 245 N.W. 706, 218 
Iowa 1405—^Eason v. Des Moines 
Electric Co.. 175 N.W. 946, 187 
Iowa 1155. 

Kan.—^Jackson v. Kansas Gas & 
Electric Co.. 102 P.2d 1038, 152 
Kan. 90—^Worley v. Kansas Elec¬ 
tric Power Co., 23 P.2d 494, 138 
Kan. 69—^Baker v. Kansas Power 
& Light Co., 272 P. 101, 127 Kan. 
109. 

Md.—Annapolis Chesapeake Bay 
Power Co. v. State, 136 A. 615, 162 
Md, 241. 

Mass.—Burns v. Holyoke St. Ry. Co., 
149 N.E. 127, 253 Mass. 443. 

Mich.—Fagin v. Benton Harbor, St. 
J. Ry. & Light Co., 180 N.W. 490, 
212 Mich. 203. 

Mo.—Vessels v. Kansas City Light & 
Power Co., 219 S.W. 80. 

N.J.—Ferro v. Atlantic City Electric 
Co., 137 A. 426, 103 N.J.Law 639. 
N.T.—Smith v. Brooklyn Heights R. 
Co., 81 N.Y.S. 838, 82 App.Div. 
631. 

N.C.—Small v. Southern Public Utili¬ 
ties Co., 168 S.E. 385, 200 N.C. 
719. 

Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, no Or. 231, re- 
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hearing denied 223 P. 725. 110 Or. 
231. 

Pa.—Laudenslager v. Pennsylvania 
Power & Light Co., 167 A. 778, 312 
Pa. 169—^Novak v. Borough of Ford 
City, 141 A. 496, 292 Pa. 537— 
Laritza v. Pennsylvania Power Co., 
162 A. 333, 106 Pa.Super. 687— 
Martin v. Philadelphia, 54 Pa. 
Super. 563. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, Civ.App., 59 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126—^East Texas Public Service 
Co. V. Johnson, Civ.App., 300 S.W. 
975, modified on other grounds, 
Com.App., 6 S.W.2d 344. 

Va.—^Appalachian Power Co. v. Hale, 
113 S.E. 711, 133 Va. 416. 

W.Va.—Craft v. Pocahontas Corpora¬ 
tion, 190 S.E. 687. 118 W.Va. 380. 
Wis.—Hayden v. Carey, 196 N.W. 218, 
182 Wis. 530. 

20 C.J. p 390 note 75 [a] (24). 

Particular acts of negligence held 
for Jury 

(1) Electric wire hanging above 
sidewalk.—^Domet v. City of Seattle, 
258 P. 317, 144 Wash. 399. 

(2) Failing to turn off current 
after information that poles and 
wires were down.—Tennessee Elec¬ 
tric Power Co. v. Hanson, 79 S.W. 2d 
818, 18 Tenn.App. 542. 

(3) Maintaining sagging wire com¬ 
ing in contact with radio aerial 
wires.—^Kessler v. West’ Missouri 
Power Co., 283 S.W. 706, 221 Mo.App. 
644. 

(4) Permitting high-tension wires 
placed over a frame house to sag.— 
Sebok V. Pennsylvania Edison Co., 1 
A.2d 680, 331 Pa. 524. 

(6) Permitting live wire broken 
down by storm to remain hanging 
over road.—^Kentucky & West Vir¬ 
ginia Power Co. v. Riley’s Adm’r, 25 
S.W.2d 366, 233 Ky. 224. 

Finding of charged electric wire 
hanging loose in dangerous situa¬ 
tion does not reQuire finding of neg¬ 
ligence as matter of law.—^Darden v. 
City of Washington, 134 S.E. 813, 35 
Ga.App. 777. 

Electric -wire falling on telephone 
-wire 

In telephone subscriber’s action 
against power company for trauma¬ 
tic neurosis resulting from an ex¬ 
plosive noise in telephone receiver 
while subscriber was telephoning, 
caused by defendant’s electric wire 
falling on telephone wires, failure of 
defendant to provide a wire mesh 
basket under its wires at place wires 
crossed over telephone wires and to 
insulate wires is insufficient to pre¬ 
sent jury Question as to defendant’s 
negligence, where such measures 
would increase danger to pedestrians 
from electrocution from broken 
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used wires failure to make proper inspection of 
wires and apparatus, and discover defects or dan¬ 
gers and repair or guard against the same,92 or 
whether it had actual or constructive knowledge of 


such defects or 
erly of danger 
wires, or other 


wires.—Cooley v. Public Service Co., 
10 A.2d 673, 90 N.H. 460. 

91 . Va.—Norfolk & P. Traction Co. 
V. Daily. 69 S.E. 963, 111 Va. 665, 

20 C.J. P 390 note 75 [a] (26). 

92. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Williams, C.C.A.Tex., 
76 F.2d 49, certiorari denied 55 S. 
Ct. 827, 295 U.S. 749, 79 L.Ed. 1693. 

^la.—Alabama Power Co. v. Jackson, 
166 So. 692, 232 Ala. 42. 

Ark.—Arkansas Power & Light CJo. 
V. Bollen, 134 S.W.2d 585, 199 Ark. 
566—Arkansas Power & Light Co. 
V. Adcock, 43 S.W.2d 753, 184 Ark. 
614. 

Cal.—Roberts v. Pacific Gas & Elec¬ 
tric Co., 283 P. 353, 102 CaLApp. 
422. 

Iowa.—Graham v. City of Ames, 192 
N.W. 299, 196 Iowa 337. 

Ky.—^Kentucky Utilities Co. v. 
Black's Adm'x, 51 S.W.2d 905, 244 
Ky. 562. 

Mich.—Swaczyk v. Detroit Edison 
Co., 174 N.W. 197, 207 Mich. 494. 
Minn.—Fitch v. City of Blue Earth, 
230 N.W. 469, 180 Minn. 126. 

Mo.—Sanders v. City of Carthage, 51 
S.W.2d 529, 330 Mo. 844, reversing, 
App,, 9 S.W.2d 813—^Kuhlman v. 
Water, Light & Transit Co., 271 
S.W, 788, 307 Mo. 607—Kessler v. 
West Missouri Power Co., 283 S.W. 
705, 221 Mo.App. 644—^Johnson y. 
Kansas City Electric Light Co., 
App., 232 S.W. 1094. 

Neb.—^Pricer v. Lincoln Gas & Elec¬ 
tric Co., 196 N.W. 150, 111 Neb. 
209. 

N.Y.—Morrison v. New York Tele¬ 
phone Co., 14 N.E.2d 785, 277 N. 
Y. 444, modifying 298 N.Y.S, 176, 
251 App.Div. 716, reargument de¬ 
nied 16 N.E.2d 405, 278 N.Y. 694. 
N.C.—^Kiser v. Carolina Power & 
Light Co., 6 S.E.2d 713, 216 N.C. 
698—Ramsey v. Carolina-Tennessee 
Power Co., 143 S.E. 861, 195 N.C. 
788. 

Pa.—Schrull v. Philadelphia-Suburb¬ 
an Gas & Electric Co., 124 A. 141, 
279 Pa. 473. 

Tenn.—Kentucky-Tennessee Light & 
Power Co. v. Perry, 13 Tenn.App. 
664. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, Civ.App., 59 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126—^Abilene Gas & Electric Co. v. 
Thomas, Civ.App., 211 S.W. 600. 

20 C.J. p 390 note 75 [a] (27), (29), 
(31). 

Xkspecting transformers 
Where an electric power company, 
purchasing new transformers to 
measure a powerful current delivered 
hv it to another power company. 


could have turned on a small cur¬ 
rent at first and Increased it grad¬ 
ually, thereby testing the transform¬ 
ers, as was its custom in certain 
cases, but did not do so, and a short 
circuit resulted, causing the death of 
several persons, it was a question for 
the jury whether it used care in in¬ 
specting and testing them before 
turning on the full power.—Sider v. 
General Electric Co., 197 N.Y.S. 98, 
203 App.Div. 443, affirmed 143 N.E. 
792, 238 N.Y. 64, 34 A.L.R. 158. 

Testimony by two witnesses that 
a charged wire had been sagging to 
within five or six feet of the ground 
for several days preceding the ac¬ 
cident is sufficient to warrant an in¬ 
ference that defendant was negli¬ 
gent in not discovering and repair¬ 
ing the dangerous condition so as to 
warrant submitting the issue of neg¬ 
ligence to the jury, notwithstanding 
defendant’s claim that the sagging 
was caused by an accident only a 
few hours before plaintiff's injury, 
and was unknown to defendant.— 
Fagln V. Benton Harbor, St. J. Ry. & 
Light Co., 180 N.W. 490, 212 Mich. 
203. 

Fair time 

An electric company is entitled to 
a fair time‘ and opportunity to dis¬ 
cover and correct wire trouble which 
may be suddenly occasioned, but 
what is proper diligence is a jury 
question.—Schrull v. Philadelphia 
Suburban Gas & Electric Co., 124 A. 
141, 279 Pa, 473. 

^'Seasonable time” for power com¬ 
pany to discover and repair broken 
wire is jury question, if facts or in¬ 
ferences are disputed, but is a ques¬ 
tion of law, if the facts and infer¬ 
ences are undisputed.—Dierks Lum¬ 
ber & Coal Co. V. Brown, C.C.A.Ark., 
19 P.2d 732. 

93 . XJ.S.—Bristol Gas & Electric Co. 

V. Deckard, C.C.A.Tenn., 10 P.2d 
66 . 

Ala.—Alabama Power Co. v. Byars, 
181 So. 270, 236 Ala. 79—^Alabama 
Power Co. v. Faulkenberry, 180 So. 
712, 236 Ala. 22—^Alabama Power 
Co. V. Curry, 153 So. 634, 228 Ala. 
444—^Alabama Power Co. v. Jones, 
101 So. 898, 212 Ala. 206—^Atlantic 
Coast Line R. Co. v. Carroll, 94 
So. 820, 203 Ala. 361. 

Ark.—^Arkansas Power &'Light Co. v. 
Bollen, 134 S.W.2d 586, 199 Ark. 
566. 

Ill.—Grit ton v. Illinois Traction, 247 
Ill.App. 395. 

Mo.—^Bricker v. City of Troy, 287 S. 

W. 341, 315 Mo. 353—^Adams v. 
Moberly Light & Power Co. of 
Moberly, App., 237 S.W. 162. 
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dangers;^® failure to warn prop- 
from uninsulated or high-tension 
dangerous conditions failure to 


N.J.—Robbins v. Thies, 189 A. 67, 
117 N.J.Law 389—Simpson v. Jer¬ 
sey Central Power & Light Co., 
138 A. 114, 5 N.J.Misc. 711. 

N.Y.—Rentz v. James N. Wells' Sons, 
Inc., 297 N.Y.S. 236, 251 App.Dix. 
447. 

N.C.—^Arrington v. Town of Pine- 
tops, 149 S.E. 549, 197 N.C. 433. 
Or.—Sullivan v. Mountain States 
Power Co., 9 P.2d 1038, 139 Or. 
282. 

Pa.—Novak v. Borough of Ford City, 
141 A. 496, 292 Pa. 537. 

Tex.—East Texas Public Service Co. 

V. Johnson, Civ.App., 300 S.W. 975, 
modified on other grounds, Com. 
App., 6 S.W.2d 344. 

20 C.J. p 890 note 75 [b3 (D, (2). 

94. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Williams. C.C.A.Tex., 
76 P.2d 49, certiorari denied 55 S. 
Ct. 827, 295 U.S. 749, 79 L.Ed. 
1693 —^Dunn v. Cavanaugh, N.T., 
185 F. 451, 107 C.C.A. 521. 

Mich.—^Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
Minn.—Neumann v. Interstate Pow¬ 
er Co., 228 N.W. 342, 179 Minn. 
46. 

N.Y.—Bonhag v. Queens Borough 
Gas & Electric Co., 267 N.Y.S. 698, 
240 App.Div. 888. 

Tex.—Southwestern Gas & Electric 
Co. V. Hutchins, Civ.App., 68 S.W. 
2d 1085. 

Wis.—Dansbery v. Northern States 
Power Co., 206 N.W. 882, 188 Wis. 
586. 

Particular acts of negligence held for 
Jury 

(1) Maintaining wires near park 
with no warning sign, as required by 
ordinance.—^McKiddy v. Des Moines 
Electric Co., 206 N.W. 815, 202 Iowa 
225. 

(2) Failure to warn of danger 
from high-tension wire. 

Kan.—^Worley v. Kansas Electric 
Power Co., 23 P.2d 494, 138 Kan. 
69. 

Minn.—Theisen v. Minnesota Power 
& Light Co., 274 N.W. 617, 200 
Minn. 515. 

Mo.—^Jamison v. Kansas City, 17 S. 

W. 2d 621, 223 Mo.App. 684. 

Pa.— Ashby v. Philadelphia Electric 
Co., 195 A. 887, 328 Pa. 474. 

Tenn.—^Walpole v. Tennessee Light 
& Power Co.. 89 S.W.2d 174, 19 
Tenn.App. 352. 

Sufflcieuoy of warning 
In an action for death caused by 
unguarded high voltage wires of de¬ 
fendant, it is a question of fact for 
the jury whether warning signs post¬ 
ed on the posts ten feet from the 
wires was sufiSlcient warning, and it 
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anticipate and guard against danger;®® permitting 
wire to become charged with excessive current;®® 
or the making and guarding of excavations or holes 
in a street or highway.® ^ 

Relation of parties. The relation of the person 
injured with respect to defendant, such as whether 
he was a mere licensee or invitee, or a trespasser, 
as affecting the matter of defendant’s negligence, is 
generally a question for the jury.®® 


Under res ipsa loquitur doctrine. Where the cir¬ 
cumstances are such as to raise a presumption of 
negligence from the occurrence of the accident, un¬ 
der the doctrine of res ipsa loquitur, explained su¬ 
pra § 66, a prima facie case of negligence is made 
out entitling plaintiff to go to the jury®® on the 
question of negligence.^ If defendant introduces 
evidence in rebuttal of the presumption, whether 
the prima facie case of negligence is sufficiently 


was therefore proper for the court 

to submit the question of negligence 

to the jury.—Pike v. San Joaquin 

Light & Power Corporation, 239 P. 

344. 73 CaLApp. 712. 

95. U.S.—New York, N. H. & H. R. 
Co. V. Pruchter, N.Y., 271 P. 419. 
certiorari granted, 41 S.Ct. 449, 
256 U.S. 686, 65 L.Pd. 1171, and 
reversed on other grounds 43 S.Ct. 
38, 260 U.S. 141, 67 L.Ed. 173. 

Cal.—Clark v. Pacific Gas & Electric 
Co., 5 P.2d 58. 118 CaLApp. 344, 
rehearing denied 6 P.2d 297, 118 
CaLApp. 344. 

Ga.—Georgia Power Co. v. Leonard, 
1 S.E.2d 579, 187 Ga. 60S, modify¬ 
ing Leonard v. Georgia Power Co., 
197 S.B. 869, 58 Ga.App. 130, fol¬ 
lowed in Georgia Power Co. v. 
Leonard, 1 S.E.2d 584. 187 Ga. 616, 
mandate conformed to Leonard v. 
Georgia Power Co., 2 S.E.2d 144, 
59 Ga.App. 620. 

Ill.—Stedwell V. City of Chicago, 130 
N.B. 729. 297 Ill. 486, 17 A.L.R. 829, 
affirming 214 llLApp. 642. 

Iowa.—^Evans v. Oskaloosa Traction 
& Light Co., 181 N.W. 782, 192 
Iowa 1. 

Mich.—Clumfoot v. St. Clair Tunnel 
Co.. 190 N.W. 759, 221 Mich. 113. 

Mo.—^Thornton v. Union Electric 
Light & Power Co., 72 S.W.2d 161, 
230 Mo.App. 637—^Kessler v. West 
Missouri Power Co., 283 S.W. 705, 
221 Mo.App. 644—Smissman v. 
Wells, ,255 S.W. 935, 213 Mo.App. 
474—Godfrey v. Kansas City Light 
& Power Co'., 247 S.W. 451, 213 Mo. 
App. 139, certiorari quashed Slate 
ex rel. Kansas City Light & Pow¬ 
er Co. V. Trimble, Sup., 262 S.W, 
857. 

N.H.—^Derosier v. New England Tele¬ 
phone & Telegraph Co., 130 A. 145, 
81 N.H. 451. 

N.J.—Robbins v. Thies, 189 A. 67, 
117 N.J.Law 389—^McGinnis v. Del¬ 
aware, L. & W. R. Co., 119 A. 163, 
98 N.J.Ijaw 160. 

N.Y.—Olm V. New York & Queens 
Electric Light & Power Co., 176 N. 
Y.S. 370, 188 App.Div. 19. 

N.C.—Calhoun v. Nantahala Power & 
Light Co., 4 S.B.2d 858, 216 N.C. 
256. 

Pa.—^Dougall v. Pennsylvania Power 
& Light Co.. 166 A. 589, 311 Pa. 
887. 

S.C.—Sanders v. Charleston ConsoL 


Ry. & Lighting Co., 156 S.B. 874, 
159 S.C. 266. 

Tex.—Texas-Louisiana Power Co. v. 
Bihl, Civ.App., 43 S.W.2d 294. re¬ 
versed on other grounds, Com.App., 
66 S.W.2d 672. 

Wash.—Scott V. Pacific Power & 
Light Co.. 35 P.2d 749. 178 Wash. 
647. 

20 C.J. p 390 note 75 [a] (15), (16). 
Banger tneident to floor cleaning 
Whether engineer of corporation 
installing electric floor fixtures owes 
duty to take precautions against dan¬ 
gers incident to floor cleaning by 
usual methods, as with gasoline and 
steel wool, is jury question.—^Alaba¬ 
ma Power Co. v. McIntosh, 122 So. 
677, 219 Ala. 546. 

98. U.S.—Limbeck v. Interstate 
Power Co., C.C.A.Iowa, 69 P.2d 249. 
Mo.—Solomon v. Moberly Light & 
Power Co., 262 S,W. 367, 303 Mo. 
622. 

20 C.J. p 390 note 75 [aj (35). 

Allowing excess voltage to pass 
into a house or building, as a matter 
of negligence, is generally a question 
of fact for the jury, under the evi¬ 
dence. 

Cal.—^Binger v. Pacific Gas & Elec¬ 
tric Co., 64 P.2d 957, 19 CaLApp.2d 
29. 

Mo.—Consolidated School Dist. No. 
3 of Grain Valley v. West Missouri 
Power Co„ 46 S.W.2d 174, 329 Mo. 
690. 

N.C.—Lynn v. Pinehurst Silk Mills, 
179 S.B. 11, 208 N.C. 7—Carpenter 
V. Ashville Power & Light Co., 131 
S.E. 400, 191 N.C. 130. 

Pa.—Derrick v. Harwood Electric Co., 
Ill A. 48, 268 Pa. 136. 

97. Ala.—City of Tuscaloosa v. Pair, 
167 So. 276, 232 Ala. 129. 

Ark.—^Arkansas Power & Light Co. v. 
Marsh, 115 S.W.2d 825, 195 Ark. 
1135. 

Ky.—Kentucky Utilities Co. v. How¬ 
ard, 263 S.W. 360, 203 Ky. 829. 

Mo.—^Blair v. Union Electric Light & 
Power Co., 213 S.W. 976, 201 Mo. 
App. 571. 

20 C.J. p 390 note 75 [a] (46). 

98. Ga.—Georgia Power Co. v. 
Sheats, 199 S.B. 582, 58 Ga.App. 
730, 

Mass.—^Barker v. Boston Electric 
Light Co., 60 N.E. 2, 178 Mass. 
503. 


N.H.—^Puchlopek v. Portsmouth Pow¬ 
er Co., 136 A. 259, 82 N.H. 440. 
Employee of another 
Whether in action by lineman 
against power company by whom he 
was not employed for damages on 
account of injuries sustained through 
contact with live wires, plaintiff was 
a trespasser on building, owned by 
third person, at time of injury is for 
jury.—Southwestern Gas & Electric 
Co. V. Williams, C.C.A.Tex., 76 P.2d 
49, certiorari denied 55 S.Ct 827, 295 
U.S. 749, 79 L.Ed. 1693. 

99. Ark.—^Arlcansas General Utilities 
Co. V.- Shipman, 67 S.W.2d 178, 188 
Ark. 580. 

Cal.—^Vertson v, City of Los Angeles, 
2 P.2d 411. 116 CaLApp. 114. 

N.J.—^Kasiski v. Central Power & 

. Light Co., 132 A 201, 4 N.J.Misc. 
130. 

Tenn.—^The Memphis Power & Light 
Co. V. Dumas, 11 Tenn.App. 231. 
Tex.—Simmons v. Terrell Electric 
Light Co., Com.App., 12 S.W.2d 
1011, reversing, Civ.App., 1 S.W.2d 
* 513. 

Vt.—Salwiecz v. Rutland Ry., Light 
& Power Co., 142 A 77, 101 Vt 
178—Humphrey v. Twin State Gas 
& Electric Co., 139 A 440, 100 Vt 
414, 50 AL.R. 1011. 

20 C.J. p 392 note 84. 

Evldeuce of excessive current, in¬ 
juring person, would take case to 
jury, in absence of evidence against 
presumption of power company’s neg¬ 
ligence. 

U.S.—^Dierks Lumber & Coal Co. v. 

Brown, CC-AArk., 19 F.2d 732. 
N.C.—^McAllister v. Pryor, 123 S.B. 
92, 187 N.C. 832. 

Evidence held insufELcient to present 
question 

Ark.- 7 -Arkansas-Missouri Power Cor¬ 
poration V. Powell, 139 S.W.2d 383, 
200 Ark. 309. 

1. U.S.—Sweeney v. Erving, App.D. 
C., 33 S.Ct 416, 228 U.S. 233, 240, 
57 L.Ed. 815, Ann.Cas.l914D 905— 
Illinois Power & Light Corpora-' 
tion V. Hurley, C.C.A.MO., 49 F.2d 
681, certiorari denied 52 S.Ct 19, 
284 U.S. 637, 76 L.Ed. 641. 

Cal.—Helms v. Pacific Gas & Electric 
Co., 70 P.2d 247, 21 Cal.App.2d 711 
—^Manuel v. Pacific Gas & Electric 
Co., 25 P.2d 609, 134 CaLApp. 612. 
20 C.J. p 392 note 88. 
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met is a question for the jury;2 and if there is 
clear and undisputed evidence sufficient to refute 
the presumption the court may properly give a gen¬ 
eral affirmative charge for defendant, and should 
not submit the case to the jury,3 unless there is evi¬ 
dence of specific negligence.4 On the. other hand, 
in the absence of any explanation or evidence tend¬ 
ing to rebut such presumption it has been held that 
defendant’s negligence is established as a matter of 
law,® and plaintiff is entitled to a peremptory in¬ 
struction on this issue® and it is error to submit the 
question to the jury.*^ 

Gross negligence or wantonness. Subject to the 
rules stated above in this section, gross negligence 
or wantonness on the part of defendant is generally 


a question of fact for the jury.^ 

c. Contributory Negligence and Assumption of 
Risk 

Unless the evidence is ‘dear and undisputed, It Is 
generally a question for the Jury as to whether the per¬ 
son injured was guilty of contributory negligence, or 
whether he assumed the risk of the danger. 

In accordance with the usual rules, if the evi¬ 
dence is sufficient to go to the jury, and is conflict¬ 
ing or is such that different conclusions may rea¬ 
sonably be drawn therefrom, the question of con¬ 
tributory negligence on the part of a person injured 
by acts or operations incident to the production, 
transmission, or use of electricity, is one of fact for 
the jury and should be submitted to them.® On the 


2 . Cal.—^Helms v. Pacific Gas & 
Electric Co., 70 P.2d 247, 21 Cal. 
App.2d 711—^Vertson v. City of Los 
Angeles, 2 P.2d 411, 116 Cal.App. 
114. 

N.M.—Mares v. New Mexico Public 
Service Co., 82 P.2d 257, 42 N.M. 
473. 

20 C.J. p 392 note 89. 

3 . U.S.—^Dierks Lumber & Coal Co. 
v. Brown, C.C.A.Ark., 19 F.2d 732. 

—^Lawson v. Mobile Electric Co„ 
85 So. 257, 204 Ala. 318. 

Xf plaintiff fails to refute defend¬ 
ant’s evidence refuting the presump¬ 
tion and reasonable minds could 
agree that defendant was not negli¬ 
gent, trial court may properly di¬ 
rect a verdict for defendant.—Dun¬ 
ning V. Kentucky Utilities Co., 109 S. 
W.2d 6, 270 Ky. 44. 

4. U.S.—^Dierks Lumber & Coal Co. 
V. Brown, C.C.A.Ark., 19 F.2d 732. 

5 . Mo.—Campbell v. St. Louis Unit¬ 
ed R. Co., 147 S.W. 788, 243 Mo. 141, 

20 C.J. p 392 note 85. 

6 . Miss.—Potera v. Brookhaven, 49 
So. 617, 95 Miss. 774. 

20 C.J. p 392 note 86. 

7. Miss.—Potera v. Brookhaven, su¬ 
pra. 

8 . Ky.—^Macon v. Paducah St. R. Co., 
62 S.W. 496, 110 Ky. 680, 23 Ky.L. 
46. 

20 C.J. p 391 note 76. 

9. U.S. — ^Hagan & Cushing Co. v. 
Washington Water Power Co., C.C. 
A.Idaho, 99 F.2d 61^4—Mississippi 
Power & Light Co. v. Griffin, C.C. 
A.Miss., 81 F.2d 292—Smith v. Ap¬ 
palachian Electric Power Co., C. 
C.A.W.Va., 74 F.2d 647—Interstate 
l^ower Co. v. Thomas, C.C.A.Minn., 
51 P.2d 964, 84 A.L.R. 681—Tarn v. 
Ft. Dodge, D. M. & S. R. Co., C.C. 
A.Iowa, 31 P.2d 717, certiorari de¬ 
nied Fort Dodge, D. M. & S. R. Co.* 
V. Tarn, 50 S.Ct. 27, 280 U.S.' 568, 
74 L.Ed. 621—^Monongahela West 
Penn Public Service Co. v. Albey, 
C.C.A.Ohio, 31 F.2d 85, certiorari 


denied Monongahela West Penn 
Public Service Corporation v. Al¬ 
bey, 50 S.Ct. 27, 280 U.S. 568, 74 
L.Ed. 621. 

Ala.—Alabama Power Co. v. Byars, 
181 Sb. 270, 236 Ala. 79—Alabama 
Power Co. v. McIntosh, 122 So. 
677, 219 Ala. 546. 

Ark.—^Arkansas Power & Light Co. 
V. Adcock. 43 S.W.2d 753, 1S4 Ark. 
614—^Arkansas Power & Light Co. 
V. Cates, 24 S.W.2d 846, ISO Ark. 
1003. 

Cal.—Fairbalrn v. American River 
Electric Co., 175 P. 637, 179 Cal. 
157—Shearer y. Pacific Gas & 
Electric Co., App., 110 P.2d 690-r 
Roberts v. Pacific Gas & Electric 
Co., 283 P. 353, 102 Cal.App. 422 
—Lim Ben V. Pacific Gas & Elec¬ 
tric Co., 281 P. 634, 101 Cal.App. 
174—^Anderson v. Southern Califor¬ 
nia Edison Co., 246 P. 559. 77 Cal. 
App. 328. 

Colo.—^Arkansas Valley Ry., Light 
& Power Co. v. Ballinger, 178 P. 
566, 65 Colo. 548. 

Ga.—Georgia Power Co. v. Shoats, 
199 S.E. 582, 58 Ga.App. 730. 

Ill.—Martin v. Village of Patoka, 27 
N.E.2d 866, 305 Ill.App. 51. 

Iowa.—^Porter v. Iowa Electric Co., 
292 N.W. 231—Beman v. Iowa 
Electric Co., 218 N.W. 343, 205 
Iowa 739—Coleman v. Iowa Ry. & 
Light Co., 186 N.W. 642, 192 Iowa 
1331. 

Kan.—^Zumbrun V. City of Osawa- 
tomie, 10 P,2d 3, 136 Kan. 26. 

Ky.—Kentucky Power Co. v. Kurtz, 
32 S.W.2d S91, 236 Ky. 169. 

Md.—^Annapolis & Chesapeake Bay 
Power Co. v. State, 136 A. 615, 152 
Md. 241. 

Minn.—^Weber v. J. E. Barr Packing 
Corporation, 234 N.W. 682, 182 

Minn. 486. 

Mo.—^Hickman v. Union Electric 
Light & Power Co., 226 S.W. 570 
—^Kessler v. West 'Missouri Power 
Co., 283 S.W. 705, 221 Mo.App. 644 
—^Weddle v. Tarkio Electric & 
Water Co., App., 230 S.W. 386. 
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Mont.—Farnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 
731. 

N.J.—Ferro v. Atlantic City Electric 
Co., 137 A. 426, 103 N.J.Law 639. 

N.T.—Stearns v. Postal Telegraph- 
Cable Co., 230 N.T.S. 143, 224 App. 
Div. 775—Shindler v. Sullivan 
County Light & Power Corpora¬ 
tion, 209 N.T.S. 662, 213 App.Div. 
71, affirmed 150 N.E. 559, 241 N. 
T. 571—01m V. New York & 
Queens Electric Light & Power 
Co., 176 N.T.S. 370, 188 App.Div. 
19. 

N C.—Mack V. Marshall Field & Co., 
12 S.B,2d 235, 218 N.C. 697—Cal¬ 
houn V. Nantahala Power & Light 
Co., 4 S.E.2d 858, 216 N.C. 266— 
Walker v. Nantahala Power & 
Light Co.. 167 S.E. 31, 203 N.C. 
801—Snyder v. Town of Ashboro, 
110 S.E. 84, 182 N.C. 708. 

Ohio.—Ohio Power Co. v Fittro, 173 
N.E. 33, 36 Ohio App. 186—La 
Bounty v. Defiance Gas & Electric 
Co., 153 N.E. 88, 21 Ohio App. 154. 

Okl.—Shawnee Gas & Electric Co. v. 
Griffith, 222. P. 235, 96 Okl. 261. 

Or.—Cooper v. North Coast Power 
Co., 244 P. 671, 117 Or. 384— 

Cooper V. North Coast Power Co., 
244 P. 666, 117 Or. 652, rehearing 
denied 245 P. 317, 117 Or. 652. 

Pa.—^Laudenslager v. Pennsylvania 
Power & Light Co., 167 A. 778, 312 
Pa. 169—Kingan v. Duquesne 
Light Co., 135 A. 253. 287 Pa. 280 
—Mayhugh v. Somerset Telephone 
Co., 109 A. 211, 265 Pa. 498. 

S.C.—Lancaster v. South Carolina 
Power Co., 186 S.E. 911, 181 S.C. 
244. 

Tenn.—Osborne v. Tennessee Elec¬ 
tric Power Co., 12 S.W.2d 947, 168 
Tenn. 278—Tennessee Electric 
Power Co. v. Hanson, 79 S.W. 2d 
818, 18 Tenn.App. 542. 

Va.—^Richardson v. Appalachian 
Electric Power Co., 175 S.E. 727, 
176 S.B. 471, 163 Va. 394—Ap- 
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other hand, if the evidence of contributory negli¬ 
gence is insufficient to be submitted to the jury or 
is clear and undisputed, the question is one of law 
for the court, and should not be submitted to the 
jury, but should be disposed of by the court itself, 
as by granting a dismissal or nonsuit, giving an af¬ 
firmative charge, or directing a verdict.^® Contrib¬ 
utory negligence as a matter of law, as to coming 
in contact with an electric wire, must conclusively 


appear from plaintiff’s evidence,and the mere fact 
that the person injured unnecessarily touched an 
electric wire is not negligence per se.^^ 

Particular applications. Subject to the above 
rules, it is generally a question for the jury, under 
the evidence, whether the person injured was guilty 
of contributory negligence in the following instanc¬ 
es : Coming in contact with a charged wire or ap¬ 
pliance lineman coming in contact with or tak- 


palachian Power Co. v. Hale, 113 
S.E. 711, 133 Va. 416. 

Wis.—Oesterreich v. Claas, 295 N. 
W. 766, 237 Wis. 343—Criswell v. 
Seaman Body Corporation, 290 X. 
W. 177, 233 Wis. 606—Sandeen v. 
Willow River Power Co., 252 X.W. 
706, 214 Wis. 166- 

20 C.J. p 392 note 92, p 394 note 94. 
Contributory negligence as question 
of law or fact generally see the 
C.J.S. title Negligence §§ 254-263, 
also 45 C.J. p 1299 note 4-p I3l6 
note 8. 

Particnlar acts of contribntoxy negli¬ 
gence held for jnxy 

(1) Attaching neon sign to village 
light pole under power company's 
high-tension power line.—Theisen v. 
Minnesota Power & Light Co., 274 
N.W. 617, 200 Minn. 515. 

(2) Attempting to move electric 
power wires and pole, fallen during 
storm, across portion of highway.— 
Wolflnger v. Shaw, Neb., 292 N.W. 
731. 

(3) Attempting to move live elec¬ 
tric wire lying partly in the street 
and hanging from trees, about which 
children are gathering to watch the 
sparks.—State v. City of Baltimore, 
118 A. 753, 141 Md. 344. 

(4) Changing connection of radio 
batteries with battery charger.— 
Pitch V. City of Blue Barth, 230 N. 
W. 469, 180 Minn. 125. 

(5) Failure to pull safety switch 
before going to work near high-ten¬ 
sion wires.—Southern Colorado Pow¬ 
er Co. V. Pestana, 251 P. 224. 80 
Colo. 375. 

(6) Floor cleaner using open ves¬ 
sels and excess of gasoline saturated 
materials, ignited by flash from 
electric floor flxture.—^Alabama Pow¬ 
er Co. V. McIntosh, 122 So. 677, 219 
Ala. 546. 

(7) Lineman falling from pole. 
Ky.—Louisville Gas & Electric Co. 

V. Beaucond, 224 S.W. 179, 188 Ky. 
725. 

Mo.—^McCain v. Trenton Gas & Elec¬ 
tric Co.. 16 S.W.2d 970, 222 Mo. 
App. 1146. 

S.C.—Sarratt v. Holston Quarry Co. 
of South Carolina, 177 S.E. 135, 
174 S.C. 262. 

(8) Lineman not observing rules 
of safety prescribed by his employ¬ 


er.—Ft. Smith Light & Traction Co. 
v. Bailey, 241 S.W. 42, 153 Ark. 574. 

(9) Motorist running into broken 
trolley wire.—Comer v. Los Angeles 
Rs*. Corporation, 225 P. 869, 66 Cal. 
App. 219. 

(10) Pulling plug from electric 
radio.—^Arkansas General Utilities 
Co. v. Shipman, 67 S.W.2d 178, 188 
Ark. 580. 

(11) Removing radio aerial which 
had come in contact vrith high-volt¬ 
age wires.—Blackwell v. Hub Fur¬ 
niture Corporation, 177 S.B. 64, 163 
Va. 621. 

(12) Removing scaffolding near 
electric wires.—Southern Pac. Co. v. 
McCready, C.C.A.Cal., 47 P.2d 673, 
certiorari denied 52 S.Ct. 10, 284 U. 
S. 624, 76 L.Ed. 532—McCready v. 
Southern Pac. Co., C.C.A.Cal., 26 P. 
2d 569. 

(13) Volunteer climbing pole to fix 
telephone wire.—Sander v. California 
Oregon Power Co., 291 P. 365, 133 
Or. 571. 

(14) Stumbling at night over guy 
wire and stake placed in plaintiff’s 
front yard by light company.—^Ar¬ 
kansas Power & Light Co. v. Thomp¬ 
son, 120 S.W.2d 709, 196 Ark. 1012. 

lO. Cal.—^Wallace v. Great Western 
Power Co. of California, 266 P. 
281, 204 Cal. 15—Shade v. Bay 
Counties Power Co., 92 P. 62, 152 
Cal. 10. 

Ill.—^Austin V. Public Service Co. of 
Northern Illinois, 132 N.E. 458, 299 
Ill. 112, 17 A.L.R. 795, reversing 
219 IlLApp. 167. 

Ind.—Cumberland Tel., etc., Co. v. 
Kranz, 95 N.E. 371, 48 Ind.App. 
67. 

Ky.—Capital Gas & Electric Light 
Co. v. Davis' Adm’r, 128 S.W. 1062, 
138 Ky. 628—Citizens’ Tel. Co. v. 
Westcott, 99 S.W. 1153, 124 Ky. 
684, 30 Ky.L. 922. 

Md.—State v. Consolidated Gas, 
Electric Light & Power Co. of 
Baltimore, 150 A. 452, 159 Md. 
138. 

X.C.—^Mitchell v. Raleigh Electric 
Co., 39 S.E. 801, 129 N.C. 166, 85 
Am.S.R. 735, 55 L.R.A. 398. 

Wash.—^Luckkart v. Director Gen¬ 
eral of Railroads, 200 P. 564, 116 
Wash. 690. 


Evidence held luBufflcient to present 
question 

(1) Of contributory negligence of 
stranger in community and ignorant 
of condition of electric wire or its 
existence, in touching sagging elec¬ 
tric wire.—Texas-Louisiana Power 
Co. v. Webster, Clv.App., 69 S.W.2d 
902, affirmed 91 S.W.2d 302, 127 Tex. 
126. 

(2) Whether lineman killed while 
on a pole working with the wires 
was exercising due care.—Judge v. 
Narragansett Electric Lighting Co., 
49 A. 961, 23 R.I. 208. 

11. Mo.—Gray v. Union Electric 
Light & Power Co., App., 282 S. 
W. 490. 

12. Ala.—^Decatur Light, etc., Co. v. 
Newsom, 59 So. 615, 179 Ala. 127. 

Iowa.—Toney v. Interstate Power 
Co., 163 N.W. 394, 180 Iowa 1362. 
N.Y.—Freedman v. Buffalo General 
Electric Co., 172 N.Y.S. 712, 185 
App.Div. 203. 

13. U.S.—^Brunell v. Mountain 
States Power Co., C.C.A.Or., 81 
F.2d 305—Mississippi Power & 
Light Co. V. Griffin, C.C.A.Miss., 81 
P.2d 292. 

Ala.—^Wright v. J. A. Richards & 
Co., 108 So. 610, 214 Ala. 678. 
Colo.—^Arkansas Valley Ry., Light 
& Power Co. v. Ballinger, 178 P. 
566, 65 Colo. 548. 

Iowa.—Russell v. Sioux City Gas 
& Electric Co., 245 N.W. 705, 215 
Iowa 1405—Loveless v. Town of 
Wilton, 188 N.W. 874, 193 Iowa 
1323. 

Mass.—^Fulton v. Edison Electric Il¬ 
luminating Co. of Boston, 21 N. 
E.2d 609, 303 Mass. 258. 

Mich.—Clumfoot v. St. Clair Tun¬ 
nel Co., 190 N.W. 759, 221 Mich. 
113. 

Minn.—^Anderson v. Eastern Minne¬ 
sota Power Co., 266 N.W. 702, 197 
Minn. 144—^Neumann v. Interstate 
Power Co., 228 N.W. 342, 179 Minn. 
46. 

Mo.—^Brouk v. United Wood Heel 
Co., App., 145 S.W.2d 476—Pulsi- 
fer V. City of Albany, 47 S.W.2d 
233, 226 Mo.App. 529. 

N.Y.—Casualty Co. of America v. A. 
L. Swett Electric Light & Power 
Co., 129 N.E. 653, 230 N.Y. 199, 
reversing 176 N.Y.S. 893, 188 App. 
Div. 906. 
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ing hold of wire workman on a roof coming in 
contact with wire;i5 bringing iron pipe or rod in¬ 
to contact with wire driving high load or struc¬ 
ture under overhead power wire;i7 handling elec¬ 
tric light wire in house or building failing to 
wear rubber gloves or placing hand on electric 


light pole.20 

It is also ordinarily a question of fact for the 
jury as to whether a child, in view of his age and 
capacity, was guilty of contributory negligence with 
respect to his act or conduct at the time of his 


N.C.—Christopher v. Cherokee Coun¬ 
ty Fuir Ass’n, 4 S.E!.2d 513, 216 
N.C. 705. 

Ohio.—Holden v. Cincinnati Gas & 
Electric Co., 14 N.B.2d 943, 57 
Ohio App. 448. 

Or.—Saylor v. Enterprise Electric 
Co., 222 P. 304, 110 Or. 231, re¬ 
hearing denied 223 P. 725, 110 Or. 
231. 

Tex.—East Texas Public Service Co. 
V. Johnson, Civ.App., 300 S.W. 975, 
modified on other grounds. Com. 
App., 6 S.W.2d 344. 

Wis.—Oesterreich v. Claas, 295 N.W. 
766, 237 Wis. 343. 

20 C.J. P 392 note 92 [a] (2)-(4), 
(6), (7). 

Particular acts as contributory neg¬ 
ligence held for jury 

(1) Coming in contact with or 
grasping charged guy wire. 

Ala.—Atlantic Coast Line R. Co. v. 

Carroll. 94 So. 820, 203 Ala. 361. 
Md.—State, for Use of Hoffman, v. 
Potomac Edison Co., 170 A. 568, 
166 Md. 138. 

Va.—^Appalachian Power Co. v. Mit¬ 
chell's Adm'x, 134 S.E. 558, 145 
Va. 409. 

Wis,—Neitzke v, Kraft-Phenix Dai¬ 
ries, 253 N.W. 579, 214 Wis. 441. 
20 C.J. r 392 note 92 [a] (19). 

(2) Electrician coming in contact 
with highly charged wires while re¬ 
moving meter box.—Thompson v. St. 
Joseph Ry., Light, Heat & Power 
Co.. Mo., 131 S.W.2d 574. 

(3) Erecting radio aerial and com¬ 
ing in contact with live wires. 

Mo,—Kessler v. West Missouri Pow¬ 
er Co., 283 S.W. 705, 221 Mo.App. 
644. 

N.Y.—Troidle v. Adirondack Power 
& Light Corporation, 233 N.T.S. 
545, 225 App.Div. 444, reversed on 
other grounds 169 N.E. 654, 252 
N.Y. 4S3. 

Tex.—Texas Utilites Co. v. ,West, 
Civ.App., 59 S.W.2d 459, error re¬ 
fused. 

(4) Grasping broken radio wire 
overhanging defectively insulated 
power wire.—Texas Power & Light 
Co. V. Culwell, Tex.Com.App., 34 S. 
W.2d 820, reversing, Civ.App., 19 S. 
W.2d 816, and modified on other 
grounds, Com.App., 37 S.W.2d 123. 

(5) Motorist coming in contact 
with charged electric wire on high¬ 
way.—Robbins V. Thies, 189 A. 67, 
117 N.J.Law 389. 

(6) Police officer coming in con¬ 
tact with an electric wire while at¬ 


tempting to relight a defective street 
lamp.—San Angelo Water, Light & 
Power Co. v. Anderson, Tex.Civ.App., 
244 S.W. 571. 

(7) Taking hold of live wire. 

Ala.—^Alabama Power Co. v. Conlne, 
104 So. 535, 213 Ala. 228—Ala¬ 
bama Power Co. v. Conine, 97 So. 
791, 210 Ala. 320. 

Ark.—^Arkansas Power & Light Co. 
V. Shryrock, 22 S.W.2d 380, 180 
Ark, 705—Arkansas Light & Pow¬ 
er Co. V. Cullen, 268 S.W. 12, 167 
Ark. 379. 

Mich.—Fagin v. Benton Harbor, St. 
J. Ry. & Light Co., 180 N.W. 490, 
212 Mich. 203. 

N.M.—Crespln v. AlbuQuerqtue Gas 
& Electric Co.. 50 P.2d 259, 39 
N.M. 473. 

S.C.—^Weeks v. Carolina Power & 
Light Co., 153 S.E. 119, 156 S.C. 
158. 

20 C.J. p 392 note 92 [a] (18). 

14. Cal.—^Pezzalia v. San Joaquin 
Light & Power Corporation, 214 P. 
285. 60 CaLApp. 786. 

Ga.—Georgia Power Co. v. Puckett, 
179 S.E. 284, 50 Ga.App. 720, re¬ 
versed on other grounds 182 S.E. 
384, 181 Ga. 386, vacated 182 S.E. 
623, 52 Ga.App. 127—Columbus 

Power Co. v. Puckett, 100 S.E. 
800, 24 Ga.App. 390. 

Ky.—City of Henderson v. Book, 219 
S.W. 787, 187 Ky. 612. 

Mo.—Privette v. City of West 
Plains. App., 93 S.W.2d 251—Hud¬ 
son V. Union Electric Light & 
Power Co., App., 234 S.W. 869— 
Weddle v. Tarkio Electric & Wa¬ 
ter Co., App., 230 S.W. 386. 

N.H.—Derosier v. New England Tel- 
. ephone & Telegraph Co., 130 A. 
145, SI N.H. 451. 

N.J.—Cappuccio v. Hammonton Elec¬ 
tric Light Co., 118 A. 712, 98 N. 
J. Law 6. 

Ohio.—^Arnold v. Ohio Gas & Elec¬ 
tric Co., 162 N.E. 766, 28 Ohio 
App. 434. 

Wis.—Hodgson v. Wisconsin Gas & 
Electric Co., 206 N.W. 191, 188 
Wis. 341. 

20 C.J. p 392 note 92 [a] (5). 

15. Ala.—City of Dothan v. Hardy, 
188 So. 264. 237 Ala. 603, 122 A.L. 
R. 637—^Alabama Power Co. v. By¬ 
ars, 181 So. 270, 236 Ala. 79—By¬ 
ars v. Alabama Power Co., 172 So. 
621, 233 Ala. 533. 

Cal.—^Anderson v. Southern Califor¬ 
nia Edison Co., 246 P. 659, 77 Cal. 

■ App. 328. 


Colo.—Southern Colorado Power Co. 

v. Pestana, 251 P. 224, SO Colo. 375. 
Minn.—Steindorff v. St. Paul Gas¬ 
light Co., 100 N.W. 221, 92 Minn. 
496. 

Mo.—Thompson v. City of Lamar, 17 
S.W.2d 960, 322 Mo. 514—Davis v. 
Missouri Electric Power Co., App., 
88 S.W.2d 217—Lofty v. Lynch- 
McDonald Const. Co., 256 S.W. 
83, 215 Mo.App. 163. 

Pa.—MacDougall v. Pennsylvania 
Power & Light Co., 166 A. 589, 311 
Pa. 387. 

Tex.—Panhandle Telephone & Tele¬ 
graph Co. v. Harris, Civ.App., 136 
S.W. 1129. 

16. Cal.—Kerstens v. Pacific Gas & 
Electric Co., 39 P.2d 469, 3 Cal. 
App.2d 489—McCormick v. Great 
Western Power Co. of California, 
26 P.2d 322, 134 CaLApp. 705— 
Howell V. San Joaquin Light & 
Power Corporation, 261 P. 1107, 87 
CaLApp. 44. 

Fla.—Teddleton v. Florida Power & 
Light Co., 200 So. 646. 

Tenn.—^Walpole v. Tennessee Light 
& Power Co., 89 S.W.2d 174, 19 
Tenn.App. 352. 

Wash.—Scott V. Pacific Power & 
Light Co., 85 P.2d 749, 178 Wash. 
649. 

20 C.J. p 392 note 92 [a] (9). 

17. Ky.—Kentucky-Tennessee Light 
& Power Co. v. Priest's Adm'r, 
127 S.W.2d 616, 277 Ky. 700. 

N.Y.—Chace Trucking Co. v. Rich¬ 
mond Light & R. Co., 122 N.E. 
210, 225 N.Y. 435, reversing 160. 
N.Y.S. 326, 173 App.Div. 663. 

20 C.J. p 392 note 92 [a] (20). 

18. Mo.—Solomon v. Moberly Light 
& Power Co., 262 S.W. 367, 303 
Mo. 622. 

N.Y.—^Witmer v. Buffalo, etc., Elec¬ 
tric Light, etc., Co., 98 N.Y.S. 781, 
112 App.Div. 698, affirmed 80 N.E. 
1122, 187 N.Y. 672. 

19. N.J.—Brice v. Eastern New 
Jersey Power Co., 139 A. 885, 6 N. 
J.Misc. 24. 

Wis.—Theby v. Wisconsin Power & 
Light Co., 222 N.W. 826, 197 Wis. 
601, modified on other grounds 223 
N.W. 791, 197 Wis. 601. 

20 C.J. p 392 note 92 [a] (34), p 394 
note 94 [b]. 

20. Ky.—City of Madisonville v. 
Nisbet’s Adm’r. 109 S.W.2d 693, 
270 Ky. 248. 

N.H.—Lydston v. Rockingham Coun¬ 
ty Light, etc., Co.. 70 A. 885, 76. 
N.H. 23, 21 Ann.Cas. 1236. 
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injury,21 such as in climbing a tree or pole and 
coining in contact with a wire .22 

Knowledge of danger. Unless the evidence is 
clear and undisputed, it is ordinarily a question of 
fact for the jury as to whether the person injured 


had knowledge, actual or constructive, of the dan¬ 
ger to which he was exposed whether his fail¬ 
ure to observe the dangerous conditions in time to 
avoid the injury constituted contributory negli¬ 
gence and whether, in view of his knowledge 


21 . TJ.S.—Brunell v. Mountain 
States Power Co., C.C.A.Or., 81 F. 
2d 305—Reynolds v. Iowa South¬ 
ern Utilities Co., C.C.A.Iowa, 21 F. 
2d 953. 

Ill.—^Wolczek V. Public Service Co. 
of Northern Illinois, 174 N.E. 577, 
342 Ill. 482—Kajnik v. Village of 
Divernon, 244 Ill.App. 7—^Austin v. 
Public Service Co. of Northern Il¬ 
linois, 215 IlLApp. 207. 

Ky.—^Kentucky Service Co. v. Mira¬ 
cle, 56 S.W.2d 521, 246 Ky. 797. 
Mass.—^Jordan v. Adams Gaslight 
Co., 120 N.E. $54, 231 Mass. 186. 
Minn.—Schorr v. Minnesota Utilities 
Co., 281 N.W. 523, 203 Minn. 384— 
Ekdahl v. Minnesota Utilities Co., 
281 N.W. 517, 203 Minn. 374—Hin- 
dal V. Kahler Corporation, 208 N. 
W. 624, 167 Minn. 48—Davidson v. 
Otter Tail Power Co.. 185 N.W. 
644, 150 Minn. 446. 

Mo.—Kidd V. Kansas City Light & 
Power Co., App., 239 S.W. 584. 
N.C.—Murphy v. Carolina Power & 
Light Co., 146 S.B. 204, 196 N.C. 
484. 

Or.—Cooper v. North Coast Power 
Co., 244 P. 671, 117 Or. *384—Cooper 
V. North Coast Power Co., 244 P. 
665, 117 Or. 652, rehearing denied 
245 P. 317, 117 Or. 662. 

Pa.—Sebring v. Bell Telephone Co. of 
Pennsylvania, 118 A. 729, 275 Pa. 
131. 

Tenn.—^Tennessee-Jelllco Coal Co, v. 

Young, 79 S.W.2d 815, 18 Tenn. 

. App. 537. 

Wash.—Clark v. Longview Public 
Service Co., 255 P. 380, 143 Wash. 
319. 

W.Va.—Craft v. Pocahontas Corpo¬ 
ration, 190 S.E. 687, 118 W.Va. 
380—Parsons v, Appalachian Elec¬ 
tric Power Co., 176 S.E. 862, 115 W. 

- Va. 450, 100 A,L.R. 615. 

20 C.J. p 392 note 92 [a] (66)-(70), 
(78), [b] (6), (8), p 394 note 94 
[a] (1). 

Contributory negligence of child as 
question for jury generally see the 
C.J.S. title Negligence § 260, also 
45 C.J. p 1311 note 68-p 1314 note 
75. 

Paxtioular acts as contributory negli- 
genoe heM for jury 

(1) Boy touching electric wire on 
fallen pole.—Simpson v. Jersey Cen¬ 
tral Power & Light Co., 138 A. 114, 
5 N.J.Misc. 711. 

(2) Boy eight years old climbing 
on monument In city park and Jump¬ 
ing for electric wire.—^Novak v. Bor¬ 
ough of Ford City, 141 A 496, 292 
Pi. 637. 


(3) Boy, seventeen, attempting to 
remove broken wire from sidewalk or 
tree. 

Ark.—Commonwealth Public Service 
Co. V. Lindsay, 214 S.W. 9, 139 Ark. 
283. 

Mo.—Sanders v. City of Carthage, 61 
S.W.2d 529, 330 Mo. 844, reversing, 
App., 9 S.W.2d 813. 

(4) Boy, nineteen, touching guy 
wire stretched across highway from 
pole in electric transmission line.— 
Potomac Edison Co. v. State, for Use 
of Hoffman, 177 A 163, 168 Md. 156. 

(5) Girl, thirteen years of age, 
coming in contact with fallen trolley 
wire while crossing street.—Burns 
V. Holyoke St. Ry. Co., 149 N.E. 
127, 253 Mass. 443. 

Violation of statute 

In action against utilities company 
for death of fifteen year old boy 
who was electrocuted when wire 
cable, which he was pulling and 
which was used to lower a mast arm 
with a light bulb on defendant’s 
electric transmission line pole, came 
in contact with uninsulated high- 
voltage wire, whether boy violated 
statute making willful interference 
with electric wires and lamps a mis¬ 
demeanor, so as to be guilty of 
negligence as a matter of law, was 
for jury.—^Ekdahl v. Minnesota Utili¬ 
ties Co., 281 N.W. 517, 203 Minn. 
374. 

22 . Ill.—^Deming v. City of Chicago, 
151 N.B. 886, 321 Ill, 341—Uhls v. 
Old Ben Coal Corporation, 281 Ill. 
App. 254. 

Mich.—Lamb v. Consumers Power 
Co., 281 N.W. 632, 286 Mich. 228. 
Mo,—Beckwith v. Clity of Malden, 
253 S.W. 17, 212 Mo.App. 488— 
Godfrey v. Kansas City Light & 
Power Co., 247 S.W. 451, 213 Mo. 
App. 139, certiorari quashed State 
ex rel. Kansas City Light & Power 
Co. V. Trimble, 262 S.W. 357. 

N.T,—^Robertson v. Rockland Light 
& Power Co., 176 N.Y.S. 281, 187 
App.Div. 720. 

Tex.—Texas General Utilities Co. v. 
Nixon. Civ.App., 81 S.W.2d 250, 
error refused. 

Wis.—Erikson v. Wisconsin Hydro 
Electric Co., 264 N.W. 106, 214 
Wis. 614. 

Wyo.—^Afton Electric Co. v. Harri¬ 
son, 54 P.2d 540, 49 Wyo. 367. 

Age and experience 
Whether boy, between twelve and 
fourteen years old, was of such a'ge, 
experience, intelligence, and knowl¬ 
edge as to appreciate danger of 
climbing pole of electric company, is 

650 


generally for jury.—^McKlddy v. Des 
Moines Electric Co., 206 N.W. 816, 
202 Iowa 225. 

23. U.S.—Smith v. Appalachian 
Electric Power Co., C.C.A.W.Va., 
74 F.2d 647—^Mississippi Power & 
Light Co. v. Whitescarver, C.C.A. 
Miss., 68 F.2d 928, affirming, D.C., 
Whitescarver v. Mississippi Power 
& Light Co., 5 F.Supp. 948. 

Ala.—Alabama Power Co. v. Curry, 
153 So. 634, 228 Ala. 444—^Alabama 
Power Co. v. Conine, 104 So. 535, 
213 Ala. 228. 

Ga.—Georgia Power Co. v. Puckett, 
179 S.E. 284, 60 Ga.App. 720, re¬ 
versed on other grounds 182 S.E. 
384, 181 Ga. 386, vacated 182 S. 
E. 623, 52 Ga.App. 127—Southern 
Bell Tel., etc., Co. v. Ellis, 87 S. 
E. 766, 16 Ga.App. 864. 

Iowa.—^Eason v. Des Moines Elec¬ 
tric Co., 175 N.W. 946, 188 Iowa 
43. 

Mass.—^Jordan v. Malden Electric Co., 
138 N.E. 536, 244 Mass. 342. 

Mo.—Davis v. Missouri Electric 
Power Co., App., 88 S.W.2d 217. 

Pa.—Sebok v. Pennsylvania Edison 
Co., 1 A.2d 680, 331 Pa. 524. 

^0 C.J. p 392 note 92 [b] (4), (6). 

Knowledge of partioular conditions 
held for Jury 

(1) Location of guy wire. 

Ark.—^Arkansas Power & Light Co. v. 
Thompson, 120 S.W.2d 709, 196 Ark. 
1012. 

Va.—^Virginia Public Service Co. v. 
Carter, 190 S.E. 156, 168 Va. 171. 

(2) Whether boy about thirteen, 
who had been warned of danger of 
coming in contact with the electrical 
wire, should have known that current 
could be transmitted through branch¬ 
es or leaves .of tree.—^Lamb v. Con¬ 
sumers Power Co., 281 N.W. 632, 286 
Mich. 228. ' 

24. Ind.—Town of Frankton v. Clos- 
ser. 20 N.E.2d 216, 107 Ind.App. 
193. 

Mich.—Pagin v. Benton Harbor, St. J. 
Ry. & Light Co., 180 N.W. 490, 212 
Mich. 203. 

Mo.—Ditsch V. Kansas City Power & 
Light Co., 128 S.W.2d 1055, 233 Mo. 
App. 1163. 

N.J,—Coan v. Public Service Electric 
& Gas Co., 142 A. 665, 105 N.J.Law 
501, affirmed 144 A 917, 105 N.J. 
Law 487. 

N.T.—^Brann v. Buffalo Gen. Electric 
Co., 94 N.E. 206, 200 N.Y. 484, 140 
Ain.S.R. 645, 34 L.R.A.,N.S., 1089, 
21 Ann.Cas. 370. 

Vt.—Griffith V. New England Tele- 
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or lack of knowledge, his act or conduct with re¬ 
spect to his injury constituted contributory negli¬ 
gence.^® 

Assumption of risk. Whether the person injured, 
with knowledge of the danger, assumed the risk of 
injury is generally a question for the jury,26 as 
whether an employee engaged in a service connect¬ 
ed with the production, transmission, or use of elec¬ 
tricity assumed the risk of the injury which he re- 

ceived.27 

d. Proximate Cause of Injury 

Ordinarily, it Iis a question of fact for the Jury, under 


the evidence, whether the proximate cause of the injur 
was the negiigence of defendant, the contributory negii 
gence of the person injured, or an intervening act of 
third person. 

Except where the evidence is insufficient to I 
submitted to the jury, or is clear and undispute( 
in which case the question is one of law for th 
court to determine,26 it is ordinarily a question fc 
the jury, under the evidence, whether the injuric 
for which recovery is sought were proximate! 
caused by the negligence or wrong on the part c 
defendant ;29 or whether they were caused by th 
concurrent negligence of defendant electric compj 


phone & Telegraph Co., 48 A. 643, 
72 Vt. 441, 52 L,R.A. 919. 

Wash.—^Luckkart v. Director General 
of Railroads, 200 P. 564, 116 
Wash. 690. 

20 C.J. p 392 note 92 [a] (26)-(33). 

Asstixnix^f that wises are properly 
insulated, as contributory negligence, 
is ordinarily a question for the jury. 
—-Knowlton v. Desmones Edison 
Light Co., ‘90 N.W. 818. 117 Iowa 451 
—20 C.J. p 394 note 94 [a] (6). 

25. U.S.—Dunagan v. Appalachian 
Power Co., C.C.A.W.Va., 11 F.2d 
65. - 

Ala.—^Alabama Power Co. v. Conine, 
104 So. 535, 213 Ala. 228—Alabama 
Power Co. v. Conine, 97 So. 791, 
210 Ala. 320. 

Ga.—Columbus Power Co, v. Puck¬ 
ett, 100 S.K 800, 24 Ga.App. 390. 
Iowa.—Bason v. Des Moines Electric 
Co., 175 N.W. 945, 188 Iowa 43. 
Kan.—Zumbrun v. City of Osawa- 
tomie, 288 P. 584, 130 Kan. 719. 
Ky.—^Kentucky Utilities Co. v. 
Black’s Adm’x, 61 S.W.2d 905, 244 
Ky. 562—^Evans v. Eastern Ken¬ 
tucky Telephone & Telegraph Co., 
99 S.W. 936, 124 Ky. 620, 30 Ky.L. 
833. 

Mich.—Clumfoot v. St. Clair Tunnel 
Co., 190 N.W. 759, 221 Mich. 113. 
Mo.—Bricker v. City of Troy, 287 
S.W. 341, 316 Mo. 353—Hesser v. 
City of Carthage, 256 S.W. 161, 
216 Mo.App. 140. 

N.J.—McGinnis v. Delaware, L, & 
W. R. Co., 119 A. 163, 98 N.J.Law 
160. 1 
Or.—Saylor ‘ v. Enterprise Electric 
Co., 223 P. 725, 110 Or. 231, deny¬ 
ing rehearing 222 P. 304, 110 Or. 
231. 

Tex.—Southwestern Gas & Electric 
Co. V. Hutchins, Civ.App., 68 S.W. 
2d 1085, error dismissed—Ischar v. 
West Texas Utilities Co., Civ.App., 
64 S.W.2d 842, error refused—^E1 
Paso Electric Co. v. Perkins, Civ. 
App., 292 S.W. 935—Oil Belt Power 
Co. V. Touchstone, Civ.App., 266 
S.W. 432. 

Vt.—Griffith V. New England Tele¬ 
phone & Telegraph Co., 48 A. 643, 
72 Vt. 441, 52 L.R.A. 919. 


Va.—^Virginia Public Service Co. v. 
Carter, 190 S.B. 155, 168 Va. 171. 
Evidence that plaintiff knew dan¬ 
ger of touching wires and did not 
caution his son when he saw him 
climbing into a tree near the wires, 
did not establish plaintiffs contribu¬ 
tory negligence as a matter of law, 
where plaintiffs evidence contradict¬ 
ed defendant’s and defendant’s ex¬ 
pert stated it was not particularly 
dangerous to climb near wires.— 
Minter v. San Diego Consol. Gas & 
Electric Co.. 182 P. 749, 180 Cal. 723. 

26- Ga.—Georgia Power Co. v. Leon¬ 
ard, 1 S.B.2d 579, 187 Ga. 608, 
modifying Leonard v. Georgia Pow¬ 
er Co., 197 S.E. 869, 58 Ga.App. 130, 
followed in Georgia Power Co. v. 
Leonard, 1 S.E.2d 584, 187 Ga. 616, 
mandate conformed to Leonard v. 
Georgia Power Co., 2 S.E.2d 144, 
59 Ga.App. 620. 

Miss.—^Mississippi Power & Light Co. 
V. Goosby, 192 So. 453, 187 Miss. 
790. 

Mo.—Thompson v. City of Lamar, 17 
S.W.2d 960, 322 Mo. 514. 

N.J,—^Robbins v. Thies, 189 A. 67, 
117 N.J.Law 389. 

Assumption of risk as question of 
law or fact generally see the C.J.S. 
title Master and Servant § 536, also 
39 C.J. p 1179 note 75-p 1194 note 
31. 

27. U,S.—Whitescarver v. Mississip¬ 
pi Power & Light Co., D.C.Miss., 
5 P.Supp. 948, affirmed, C.C.A., Mis¬ 
sissippi Power & Light Co. v. 
Whitescarver, 68 F.2d 928. 

20 C.J. p 395 note 97. 

28. Conn.—^Bogoratt v. Pratt & 
Whitney Aircraft Co., 167 A, 860, 
114 Conn. 126. ' 

Ind.—Cumberland Tel., etc., Co. v. 
Kranz, 95 N.B. 371, 48 Ind.App. I 
67. 

Pa.—Sinkovich v. Bell Telephone Co. 
of Pennsylvania, 133 A. 629, 286 
Pa, 427. 

Evideuce held insnillcient fox Jury 

(1) As to whether defendant’s neg¬ 
ligence was proximate cause of in¬ 
jury. 

Kan.—Stecher v. Southwestern Bell 
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Telephone Co., 295 P. 709, 132 Ka; 
362. 

Tex.—^Western Telephone Corpon 
tion of Texas v. McCann, 99 i 
W.2d 895, 128 Tex. 582, reversin, 
Civ.App., 69 S.W.2d 465—Ball 
Gulf States Utilities Co., Civ.Apr 
123 S.W.2d 937. error dismissed. 

(2) As to whether fire originate 
from within house and caused brea 
in wires or whether wires first brol 
and set fire to house.—Georgia Pov 
er Co. V. Edmunds, 171 So. 256, 2( 
Ala 273. 

(3) As to whether fire was cause 
by failure of lightning arrester i 
function because of severance < 
telephone ground wire which con 
pany negligently failed to repa 
after notice of its condition.—Chesi 
peake & Potomac Telephone Co. \ 
Baltimore City v. Noblette, 199 - 
832, 175 Md. 87. 

Eindlxig body with blisters ( 
thumb aaid index finger does n 
make case for Jury as to wheth' 
death was by electrocution < 
through fault of defendant.—Spe 
cer’s Adm’r v. Number Four Superi' 
Coal Co., 16 S.W.2d 168, 228 K 
799. 

Collisiou with, pole 
Where power company placed po 
in nonusable portion of highway in 
which automobile crashed whi 
rounding curve, it is the province 
court to determine in the first i 
stance whether facts offered in ey 
dence, about which there was no di 
pute, tending to prove injury 
plaintiff, were too remote from pow 
company’s act of negligence to co 
stitute an element of plaintiff’s i 
covery.—^Kegley v. Appalachian Eh 
trie Power Co., 175 S.E. 731, 163 
255. 

28. U.S.—^Putrell v. Arkansas-M 
souri Power Corporation, C.C. 
Ark., 104 F.2d 752—Consolidat 
Lead & Zinc Co. v. Corcoran, C. 
AOkl., 87 P.2d 296—Tam v. 1 
Dodge, D. M. & S. R. Co., C.C. 
Iowa, 31 P.2d 717, certiorari deni 
Ft. Dodge, D. M. & S. R. Co. 
Yarn, 50 S.Ct 27, 280 U.S. 568, 
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ny and another party joined as defendant, or by caused by the contributory negligence of the person 
the concurrent negligence of defendant and the per- injured,^^ or by the intervening acts of a third per¬ 
son injured or whether they w-ere proximately 


L.Ed. 621—^Whitescarver v. Mis¬ 
sissippi Power & Ligrht Co., D.C. 
Miss., 5 F.Supp. 948, affirmed, C. 
C.A., Mississippi Power & Light 
Co. V. • Whitescarver, 68 F.2d 928. 

Ala.—^Alabama Power Co. v. Wil¬ 
liams, 157 So. 58, 229 Ala. 344— 
Alabama Power Co. v. Conine, 104 
So. 535, 213 Ala. 228—^Alabama 
Power Co. v. Davidson, 90 So. 915, 
206 Ala. 501. 

Ark.—Southwestern Bell Telephone 
Co. V. McAdoo, 10 S.W.2d 503, 
178 Ark. Ill—Morgan v. Cockrell, 
294 S.W. 44, 173 Ark. 910—Arkan¬ 
sas Light & Power Co. v. Cullen. 
268 S.W. 12, 167 Ark. 379. 

Idaho.—Chase v. Washington Water 
Power Co., ill P.2d 872. 

Ill.—Martin v. Village of Patoka, 27 
N.E.2d 866, 305 IlLApp. 51. 

Iowa.—Latham v. Des Moines Elec¬ 
tric Light Co.. 296 K.W. 372— 
Welsch V. Charles Frusch Light & 
Power Co., 193 N.W. 427, 197 Iowa 
1012. 

Ky.—^Kentucky Utilities Co. v. Sapp’s 
Adm’r, 60 S.W.2d 976. 24-9 Ky. 406 
—Conn V. Lexington Utilities Co., 
25 S.W.2d 370, 233 Ky. 230. 

Mo.—Tate v. Western Union Tele¬ 
graph Co., 76 S.W.2d 1080, 336 Mo. 
82—Yarnell v, Missouri Utilities 
Co., App,, 23 S.W.2d 225—Jamison 
V. Kansas City, 17 S.W.2d 621, 223 
Mo.App. 684—Downey v. City of 
Macon, 6 S.W.2d 63, 222 Mo.App. 
845, opinion quashed on other 
grounds State ex rel. City of Ma¬ 
con V. Trimble, 12 S.W.2d 727, 321 
Mo. 671. 

Isr.H.— Dillon V. Twin State Gas & 
Electric Co., 163 A. Ill, 85 N.H, 
449—-Derosier v. New England 
Telephone & Telegraph Co., 130 A. 
145, 81 N.H. 451—Langevin v. Twin 
State Gas & Electric Co., 128 A. 
681, 81 N.H. 446. 

N’.J.—Robbins v. Thies, 189 A. 67, 117 
N.J.Law 389—^Ferro v. Atlantic 
City Electric Co., 137 A 426, 103 
N.J.Law 639. 

Pa.—^Sebok v. Pennsylvania Edison 
Co., 1 A.2d 680, 331 Pa. 524—Se- 
bring v. Bell Telephone Co. of 
Pennsylvania, 118 A. 729, 275 Pa. 
131. 

Dex.—Texas Power & Light Co. v. 
Culwell, Com.App., 34 S.W.2d 820, 
reversing, Civ.App., 19 S.W.2d 816, 
and modified on other grounds, 
Com.App., 37 S.W.2d 123—West 
Texas Utilities Co. v. Klemstein, 
Civ.App., 3 S.W.2d 882. 

/■a.—^Richardson v. Appalachian 
Electric Power Co., 176 S.E. 471, 
163 Va. 394—^Richardson v. Ap¬ 
palachian Electric Power Co., 175 
B.E. 727, 167 Va. 394—Appala¬ 


chian Power Co. v. Hale, 113 S.E. 
711, 133 Va. 416. 

Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 
166. 

20 C.J. p 391 note 78. 

Faartlcnlar negligence a4S proziniate 
cause held for jury 

(1) Failure to ground secondary 
lines in front of deceased's home.— 
Alabama Power Co. v. Bryant, 146 
So. 602, 226 Ala. 251. 

(2) Failure to insulate or take oth¬ 
er precautions to prevent the escape 
of current from wire.—Hudson v. 
Union Electric Light & Power Co., 
Mo.App., 234 S.W. 869—20 C.J. p 391 
note 78 [a] (2), (10). 

(3) Injury to boy from contact 
with live wire. 

U. S.—Consolidated Lead & Zinc Co. 
V. Corcoran, C.C.A.Okl., 37 P.2d 
296—Reynolds v. Iowa Southern 
Utilities Co., C.C.A.Iowa, 21 P.2d 
958. 

Iowa.—Graves v. Interstate Power 
Co., 178 N.W. 376, 189 lowa 227. 

(4) Injury to boy climbing pole 
carrying high voltage wires.—Brown 

V. Southern California Edison Co., 
7 P.2d 770, 120 Cal.App. 102. 

(5) Injury to automobile passenger 
struck by transformer which fell 
from pole after pole was struck by 
skidding automobile.—Hoyt v. Public 
Service Electric & Gas Co., 187 A. 
43, 117 N.LLaw 106. 

(6) Whether electric shock from 
defendant's wire was proximate 
cause of fall of lineman. 

Ky.—Louisville Gas & Electric Co. 
V. Beaucond, 224 S.W. 179, 188 
Ky. 725. 

Mo.—McCain v. Trenton Gas & Elec¬ 
tric Co., 15 S.W.2d 970, 222 Mo. 
1146. 

(7) Whether injury by fire was 
proximately caused by negligence of 
defendant in respect of its wires, ap¬ 
pliances, or equipment. 

U.S.—Tripp V. Cox, C.C.A.S.C., 296 
F. 587. 

Ala.—^Alabama Power Co. v. Emens, 
153 So. 729, 228 Ala. 466. 

Ky.—^Kentucky Utilities Co. v. White 
Star Coal Co., 52 S.W.2d 705, 244 
Ky. 769. 

Miss.—Mississippi Power & Light 
Co. V. Goosby, 192 So. 453, 187 Miss. 
790. 

N.D.—Froemke v. Otter Tail Power 
Co., 276 N.W. 146, 68 N.D. 7. 

Pa.—^Moyer v. Blue Mountain Elec¬ 
tric Co., 144 A. 131, 294 Pa. 265. 
20 C.J. p 391 note 78 [a] (4)-(8). 

(8) Whether lightning as proxi¬ 
mate cause of injury entered house 
because of negligent installation of 
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telephone.—Southwestern Bell Tele¬ 
phone Co. V. McAdoo, 10 S.W.2d 603, 
178 Ark. 111. 

(9) Other particular acts of negli¬ 
gence as proximate cause held ques¬ 
tion for jury see 20 C.J. p 391 note 
78 [a]. 

Manner of injury as question for 
jury 

In action against power company 
for injuries to telephone company's 
lineman caused to fall from pole 
by electric shock from defendant 
company’s wires in dangerous prox¬ 
imity thereto, whether plaintiff was 
injured as he claimed, or whether his 
attempt, as he testified, to elevate 
his left foot while in a certain 
posture, which caused the shock, was 
a physical impossibility, is a ques¬ 
tion for jury.—Louisville Gas & 
Electric Co. v. Beaucond, 224 S.W. 
179, 188 Ky. 725. 

30. N.C.—^Ramsey v. Carolina-Ten- 
nessee Power Co., 143 S.E. 861, 195 
N.C. 788. 

Pa.—^Woodring v. City of Easton, 164 
A. 921, 108 Pa.Super. 431. 

S.C.—Sarratt v. Holston Quarry Co. 
of South Carolina, 177 S.E. 135, 174 
S.C. 262. 

Concurrent negligence of defendant 
and a third person 

Ala»—^Alabama Power Co. v. McIn¬ 
tosh, 122 So. 677, 219 Ala. 546. 

Cal.—Lacy v. Pacific Gas & Elec¬ 
tric Co., 29 P.2d 781, 220 Cal. 97. 

31. U.S.—Mississippi Power & Light 
Co. V. Whitescarver, C.C.A.Miss., 
68 P.2d 928, affirming, D.C., Whites¬ 
carver V. Mississippi Power & 
Light Co., 5‘ F.Supp. 948. 

32. U.S.—^Whitescarver v. Mississip¬ 
pi Power & Light Co., D.C.Miss., 

5 F.Supp. 948, affirmed, C.C.A.Miss., 
Mississippi Power & Light Co. v. 
Whitescarver, 68 F.2d 928. 

Ala.—^Wright v. J. A. Richards & Co., 
108 So. 610, 214 Ala. 678. 

Conn.—^Rutkowski v. Connecticut 
Light & Power Co., 123 A. 25, 100 
Conn. 49. 

Ky.—^Evans v. Eastern Kentucky 
Telephone & Telegraph Co., 99 S.W. 
936, 124 Ky. 620, 30 Ky.L. 833. 

Mo.—Downey v. City of Macon, 6 
S.W.2d 63, 222 Mo.App. 845, opinion 
quashed State ex rel. City of Ma¬ 
con V. Trimble, 12 S.W.2d 727, 321 
Mo. 671. 

N.J.—^Adams v. Atlantic City Elec¬ 
tric Co., 199 A. 27, 120 N.J.Law 
357. 

Pa.—Sebok v. Pennsylvania Edison 
Co., 1 A.2d 680, 331 Pa. 624—Se- 
bring v. Bell Telephone Co. of 
Pennsylvania, 118 A. 729, 275 Pa. 
131. 
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son.33 Uncontroverted evidence that plaintiff’s body 
bore marks of electric burns does not make the 
cause of his injury merely conjectural so as to re¬ 
quire a verdict for defendant as a matter of law.^^ 

e. Gompany or Person Liable 

As to what company or person is liable for the injury 
Is generally a question for the jury, unless the evidence 
thereof is clear and undisputed. 

If the evidence is conflicting or of a doubtful na¬ 
ture it is a question for the jury as to which one 
of several companies or persons owned or con¬ 
trolled the wires, appliances, or employees which 
caused the injury and is liable therefor,35 or wheth¬ 
er both or all were concurrently negligent and joint¬ 
ly responsible for the injury.36 however, there 
is no evidence on such issue, or the evidence is clear 
and undisputed, the question is one for the court.^^ 


§ 71 

Where in a joint action against a company and 
its manager the pleadings and evidence warrant a 
finding against both defendants or against one only, 
whether the company should be held and not the 
manager is a question for the jury.^S 

§ 71. - Instructions 

The rules which govern instructions in civil actions, 
particularly in actions for negligence, apply to the in¬ 
structions in an action for injuries incident to the pro¬ 
duction, transmission, or use of electricity. 

The general rules of law governing instructions 
in civil cases generally, particularly in negligence 
cases, apply as to the necessity, propriety, and req¬ 
uisites and sufficiency of the instructions in an ac¬ 
tion involving injuries incident to the production, 
transmission, or use of electricity,^^ such as with 
respect to the care required and negligence of de- 


S.C.—Lancaster v. South Carolina 
Power Co., 186 S.E. 911, 181 S.C. 
244. 

Tex.—Texas-Louisiana Power Co. v. 
Webster, Civ.App., 69 S.W.2d 902, 
affirmed 91 S.W.2d 302, 127 Tex. 
126. 

Va.—Virginia Public Service Co. v. 

Carter. 190 S.E. 155, 168 Va. 171. 
20 C.J. p 394 note 93. 

33. S.C.—Sanders v. Charleston Con¬ 
sol. Ry. & Lighting Co., 156 S.E. 
874. 159 S.C. 266. 

Wis.—Sandeen v. Willow River Pow¬ 
er Co., 252 N.W. 706, 214 Wis. 
166. 

3)river of automobile 

Where automobile guest was killed 
when automobile collided with pole 
located on dirt portion of forty- 
foot highway when driver in night¬ 
time attempted to pass preceding 
■automobile, question whether driver 
was negligent and whether such 
negligence was proximate cause of 
accident is for jury, in suit against 
owner of pole for death of automo¬ 
bile guest.—Gerberich v. Southern 
California Edison Co., 53 P.2d 948, 5 
Cal.2d 46. 

34. Mo.—Thompson v. City of La¬ 
mar, 17 S.W.2d 960, 322 Mo. 514. 

35. Ala.—Alabama Power Co. v. 
Byars, 181 So. 270, 236 Ala. 79— 
Alabama Power Co. v. Faulkenber- 
ry, 180 So. 712; 236 Ala 22. 

Ark.—^Arkansas Power & Light Co. 
V. Marsh, 115 S.W.2d 825, 195 Ark. 
1135. 

Kan.—Lenfesty Broom Works v. At¬ 
chison, T. & S. F. Ry. Co., 254 P. 
343, 123 Kan. 104, modified on oth¬ 
er grounds 255 P. 973, 123 Kan. 
435. 

Mo.—^Kuhlman v. Water, Light & 
Transit Co., 271 S.W. 788, 307 Mo. 
' 607. 

2T.J.—Simpson v. Jersey Central 


Power & Light Co., 138 A. 114, 5 
N.J.Misc. 711. 

Okl.—City of Cushing v. Presbury, 
109 P.2d 1077—Minnesota Electric 
Light & Power Co. v. Hoover, 229 
P. 285, 102 Okl. 270. 

Tex.—Simmons v. Terrell Electric 
Light Co., Com.App., 12 S.W.2d 
1014, reversing, Civ.App., i S.W. 
2d 512. 

W.Va.—Craft v. Pocahontas Corpo¬ 
ration, 190 S.B. 687, 118 W.Va. 
3ao. 

20 C.J. p 392 note 79. 

Evldesice held sufficient to submit to 
Jury 

(1) As to delivery of house to, and 
acceptance by, owner, so as to relieve 
general contractor of liability.— 
State to use of Boznango v. Blu- 
menthal-Kahn Electric Co., 159 A. 
106, 162 Md. 84. 

<2) Defendant’s ownership of the 
wire, which caused the injury, espe¬ 
cially as defendant having full power 
to prove or disprove the facts did not 
offer any evidence to show that it 
did not own the wire.—Bloom v. Un¬ 
ion Electric Light & Power Co., Mo. 
App., 251 S.W, 411. 

20 C.J. p 392 note 79 [a]. 

Which corporation was negl'gent 
is a question for the jury, under the 
evidence, where transmission line 
was owned by one, but carried cur¬ 
rent of another company.—Hanna v. 
Central States Electric Co., 232 N.W. 
421, 210 Iowa 864. 

36. N.C.—^Ramsey v. Carolina-Ten- 
nessee Power Co., 143 S.E. 861, 195 
N.C. 788. 

Pa.—Woodring v. City of Easton, 164 
A. 921, 108 Pa.Super. 431. 

37- Conn.—Bogoratt v. Pratt & 
Whitney Aircraft Co., 157 A. 860, 
114 Conn. 126. 

Md.—State to use of Boznango v. 
Blumenthal-Kahn Electric Co., 159 
A. 106, 162 Md. 84. 
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Okl.—City of Cushing v. Presbury, 
109 P.2d 1077. 

Tex.—Simmons v. Terrell Electric 
Light Co., Civ.App., 1 S.W.2d 512, 
reversed on other grounds. Com. 
App., 12 S.W.2d 1014. 

38. S.C.—Weeks v. Carolina Power & 
Light Co., 153 S.E. 119, 156 S.C. 
158. 

39- U.S.—Bristol Gas & Electric Co. 
V. Deckard, C.C.A.Tenn., 10 F.2d 
66 . 

Ala.—^Alabama Power Co. v. McIn¬ 
tosh, 122 So. 677, 219 Ala. 546. 

Ind.—Indianapolis & Cincinnati 

Traction Co. v. Montfort, 139 N.E. 
677, 80 Ind.App. 639. 

Ky.—Conn v. Lexington Utilities Co., 
25 S.W.2d 370, 233 Ky. 230. 

Mass.—Burns v. Holyoke St. Ry. Co., 
149 N.E. 127, 253 Mass. 443. 

Mo.—Thompson v. City of Lamar, 17 
S.W.2d 960, 322 Mo. 514—Morrow 
V. Missouri Gas & Electric Service 
Co., 286 S.W. 106, 315 Mo. 367— 
Solomon v. Moberly Light & Pow¬ 
er Co., 262 S.W. 367, 303 Mo. 622— 
Vessels v. Kansas City Light & 
Power Co., 219 S.W. 80—Privette v. 
City of West Plains, App., 93 S.W. 
2d 251—Kidd v. Kansas City Light 
& Power Co., App., 239 S.W. 584— 
Adams v. Moberly Light & Power 
Co. of Moberly, App., 237 S.W. 162. 

N.J.—Simpson v. Jersey Central 
Power & Light Co., 138 A. 114, 5 
N.J.Misc. 711. 

S.C.—Miles v. Postal Tel. Cable Co., 
33 S.E. 493, 55 S.C. 403. 

Instructions in civil actions in gen¬ 
eral see the C.J.S. title Trial §§ 
266-448, also 64 C.J. p 510 note 2- 
p 1008 note 15. 

lustmctiozLs held proper or not er- 
roueous 

(1) As not submitting both general 

and specific negligence.—^Morrow v. 

Missouri Gas & Electric Service Co., 

286 S.W. 106, 315 Mo. 367. 
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fendant, and its liability therefor,^® and the rela- j tionship o£ parties as affecting the duty of exercis- 


(2) As to electric condition of rail¬ 
road track.—Indianapolis & Cincin¬ 
nati Traction Co. v. Montfort, 139 N. 
E. 677, 80 Ind.App. 639. 

(3) Denying recovery, if death 
could not have been anticipated as 
result of erection of wires.—Morgan 
V. Cockrell, 294 S.W. 44, 173 Ark. 
910. 

(4) Permitting recovery whether 
wire was wholly uninsulated or had 
such defect in insulation as proxi- 
mately to cause the injury.—Shilling 
V. Sioux City Gas & Electric Co., 169 
N.W. 416, 184 Iowa 1153. 

(5) Relieving power company of li¬ 
ability with respect to injuries 
caused by explosion in manhole lift¬ 
ing cover after heavy rainfall.— 
Tucker v. Haverhill Electric Co., 159 
N.E. 447, 262 Mass. 81. 

(6) Submitting question whether 
all or part of insulator fell.—^Kuether 
V, Kansas City Light & Power Co., 
276 S.W. 105, 220 Mo.App. 452. 

<7) That defendant was not an in¬ 
surer of the safety of persons using 
its current, but was liable only for 
negligence in failing to use due care. 
—City Light & Water Co. v, James, 
C.C.A.Tex., 261 F. 596. 

(8) That defendant was not insur¬ 
er of safety of persons in vicinity 
of streets where wires were located. 
—^Morgan v. Cockrell, 294 S.W. 44, 
173 Ark. 910. 

(9) With respect to power com¬ 
pany’s capacity as a supplier of chat¬ 
tels and as a distributor of electrici¬ 
ty, where company’s negligence 
might be the result of default in 
either capacity.—^Peterson v. Minne¬ 
sota Power & Light Co., 291 N.W. 
705, 207 Minn. 387. 

msfemctloxis held exxoneoos ox prop¬ 
erly refused 

(1) In general. 

Ark.—Stutzenbaker v. Arkansas Pow¬ 
er & Light Co., 59 S.W.2d 1037, 187 
Ark. 438. 

Mo.—^Heath v. Salisbury Home Tele¬ 
phone Co., App., 27 S.W.3d 31, af¬ 
firmed 33 S.W.2d 118, 326 Mo. 
875. 

(2) As making defendant an insur¬ 
er.—^Weddle v. Tarkio Electric & Wa¬ 
ter Co., Mo.App., 230 S.W. 386. 

(3) As to right of traveler along 
street to touch broken wire.—Com¬ 
monwealth Public Service Co. v. 
Lindsay. 214 S.W. 9, 139 Ark. 283— 
20 C.J. p 397 note 6 [c] (11). 

(4) As to right to recover for in¬ 
juries caused by falling insulator.— 
Kuether v. Kansas City Light & Pow¬ 
er Co., 276 S.W. 105, 220 Mo.App. 
452. 

(5) That If broken wire appeared 
to be insulated, that was invitation 
for boy to risk contact therewith.— 


Sanders v. City of Carthage, 51 S.W. 
2d 529, 330 Mo. 844, reversing, App., 
9 S.lV.2d 813. 

40. Ala.—^Alabama Power Co. v. 

Jackson, 166 So. 692, 232 Ala. 42. 
Ga.—Rome Ry. & Light Co. v. Jones, 
139 S.E. 579, 37 Ga.App. 244. 

Kan.—Couch v. Kansas Electric Pow¬ 
er Co.. 2S P.2d 724, 138 Kan. 822. 
Minn.—^Neumann v. Interstate Power 
Co., 228 N.W. 342, 179 Minn. 46. 
Mo.—Thompson v. City of Lamar, 17 
S.W.2d 960, 322 Mo. 514—Yarnell v. 
Missouri Utilities Co., App., 23 S. 
W.2d 225—Blair v. Union Electric 
Light & Power Co., 213 'S.W. 976, 
201 Mo.App. 571. 

20 C.J. p 395 note 1. 

Instructions in actions for negligence 
in general see the C.J.S. title Neg¬ 
ligence §§ 281-301, also 45 C.J. 
p 1334 note 79-p 1365 note 12. 

ZnstracticiLS as to care and negli¬ 
gence held proper or not preju¬ 
dicial 

(1) In general. 

U. S.—Illinois Power & Light Cor¬ 
poration V. Hurley, C.C.A.MO., 49 
P.2d 681. certiorari denied 52 S.Ct. 
19, 284 U.S. 637, 76 L.Ed. 541. 

Ark.—Arkansas Power & Light Co. 
V. Hoover, 34 S.W.2d 464, 182 Ark. 
1065. 

Idaho.—^Ellls v. Ashton & SU An¬ 
thony Power Co„ 238 P. 517, 41 
Idaho 106. 

Mo.—Politowitz V. Citizens’ Tele¬ 
phone Co., 99 S.W. 756, 123 Mo.App. 
77. 

20 C.J. p 395 note 1 [a] (1). 

(2) Anticipating and guarding 
against danger,—^Adams v. Atlantic 
City Electric Co., 199 A. 726, 120 N. 
J.Law 357—^Adams v. Atlantic City 
Electric Co., 199 A. 27, 120 N.J.Law 
357. 

(3) Appliances or methods to be 
used for particular purposes. 

Ga.—^Alilam v. Mandeville Mills, 151 
S.E. 672, 41 Ga.App. 62. 

N.C.—Smith v. Board of Com’rs of 
Lexington, 97 S.E. 378, 176 N.C. 
466. 

20 C.J. p 395 note 1 [a] (20), (21); 
[b] (7), (8). 

(4) Broken or fallen wire. 

Colo.—^Western Light & Power Co. 

V. Poor, 194 P. 613, 69 Colo. 380. 
Ind.—Spencer Light, etc., Co. v. Wil¬ 
son/ 104 N.E. 94, 56 Ind.App. 128. 

(6) Clearance of high-voltage 
wires over telephone wires.—Cawley 

V. People’s Gas & Electric Co., 187 
N.W. 591, 193 Iowa 536. 

(6) Construction and maintenance 
of lines or wires. 

Ark.—Commonwealth Public Service 
Co. V. Lindsay, 214 S.W. ’9, 139 
Ark. 283. 

N.M.—Crespin v. Albuquerque Gas & 
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Electric Co., 50 P.2d 259, 39 N.M. 
473. 

Wash.—Johnson v. Grays Harbor R. 
& Light Co., 253 P. 819, 142 Wash. 
520. 

20 C.J. p 395 note 1 [a] (2)-(5), (8), 
(22), (23) 

(7) Defendant’s knowledge or no¬ 
tice of condition of wires.—Parnum 
v. Montana-Dakota Power Co., 43 P. 
2d 640, 99 Mont. 217—20 C.J. p 395 
note 1 [a] (16), (17). 

(8) Duty to keep high-voltage elec¬ 
tric wires stretched taut.—Thompson 

V. City of Lamar, 17 S.W.2d 960, 322 
Mo. 514. 

(9) Guarding excavation or hole. 
Ky.—^Kentucky Utilities Co. v. How¬ 
ard, 263 S.W. 360, 203 Ky. 829. 

Mo.—Blair v. Union Electric Light 
& Power Co., 213 S.W. 976, 201 Mo. 
App. 571. 

(10) Inspection and supervision. 
U.S.—Bristol Gas & Electric Co. v. 

Deckard, C.C.A.Tenn., 10 P.2d 66. 
Mo.—^Johnson v. Kansas City Elec¬ 
tric Light Co., App., 232 S.W. 
1094. 

20 C.J. p 395 note 1 [a] (16), [b] 

( 10 ). ( 11 ). 

(11) Insulation. 

Mich.—^Hodgins v. Bay City, 121 N. 
W. 274, 156 Mich. 687, 132 Am.S. 
R. 546. 

Mo.—^Davis v. Missouri Electric Pow¬ 
er Co., App., 88 S.W.2d 217. 

W. Va.—Thomas v. Wheeling Electri¬ 
cal Co., 46 S.E. 217, 54 W.Va. 395. 

20 C.J. p 395 note 1 [a] (12)-(14). 

(12) Maintenance of dangerous ap¬ 
pliances.—Ellis V. Ashton & St An¬ 
thony Power Co., 238 P. 517. 41 Idaho 
106. 

(13) Permitting excess current to 
escape over wires.—Consolidated 
School Dist. No. 3 of Grain Valley v. 
West Missouri Power Co., 46 S.W. 
2d 174, 329 Mo. 690. 

(14) Requiring defendant to have 
consideration for the rights, safe¬ 
ty, and comfort of any one who 
might be in the vicinity of its lines. 
—Cawley v. People’s Gas & Electric 
Co., 187 N.W. 591, 193 Iowa 536. 
Form of Instructions approved 

(1) That in determining the com¬ 
pany’s negligence, in relation to its 
maintenance of a pole and hlgh- 
power wires, the jury should con¬ 
sider the surrounding circumstances, 
etc.—Royal Indemnity Co. v. Midland 
Counties Public Service Corporation, 
183 P. 960, 42 Cal.App. 628. 

(2) Other forms of instructions 
approved see 20 C.J. p 395 note 1 
[b]. 

Instructions held erroneous or prop¬ 
erly refused 

(1) Acquitting defendant for not 
knowing in advance that some child 
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ing care;*^ and with respect to tl 

would do as deceased did when 
killed by contact with electrically 
charged rail.—Birmingham Amuse¬ 
ments V. Turner, 128 So. 211, 221 Ala. 
242. 

(2) Care required and negligence in 
general. 

Ala.—Iron City Grain Co. v. City of 
Birmingham, 115 So. 99, 217 Ala. 
119. 

Ark.—^Arkansas General Utilities Co. 
V. Culbreath, 6 S.W.2d 296. 177 Ark. 
359. 

Mo.—Thornton v. Union Electric 
Light & Power Co., 72 S.W.2d 161, 
230 Mo.-\pp. 637. 

N.T.—^Troidle v. Adirondack Power 
& Light Corporation, 233 N.T.S. 
545, 225 App.Div. 444, reversed on 
other grounds 169 N.E. 654, 252 
N.T. 483. 

20 C.J. p 395 note 1 [e] (1). 

(3) Exempting defendant from li¬ 
ability for ignorance of fact that one 
hundred and ten voltage is dangerous 
to children.—^Birmingham Amuse¬ 
ments V. Turner, 128 So. 211, 221 
Ala. 242. 

(4) Guarding excavation.—Blair v. 
Union Electric Light & Power Co., 
213 S.W. 976, 201 Mo.App. 571. 

(5) Ignoring defendant's duty of 
proper inspection.—^Dunagan v. Ap¬ 
palachian Power Co., C.C.A.W.Va., 
23 F.2d 395. 

(6) Liability for injury by broken 
wire.—^Annapolis & Chesapeake Bay 
Power Co. v. State, 136 A. 615, 152 
Md. 241. 

(7) Placing absolute duty on de¬ 
fendant to insulate wires, under all 
circumstances.—^Arkansas General 
Utilities Co. v. Wilson, 122 S.W.2d 
956, 197 Ark. 351. 

(8) Placing duty on owner of elec¬ 
trical transformer to refrain from in¬ 
flicting willful or wanton injury only. 
—Clark V. Longview Public Service 
Co.. 255 P. 380, 143 Wash. 319. 

(9) Submitting ordinary negli¬ 
gence under a single count charging 
willful and wanton' conduct.—Carn¬ 
ahan V. Public Service Co. of North¬ 
ern Illinois, 276 Ill.App. 277. 

(10) That city was not negligent 
unless it could have reasonably an¬ 
ticipated children would climb on 
park monument to reach electric 
wire.—^Novak v. Borough of Ford 
City, 141 A. 496, 292 Pa. 537. 

(11) That defendant was not liable 
if it had constructed and maintained 
wires in the manner required by the 
electric department of the city.— 
Vessels v. Kansas City Light & Pow¬ 
er Co., Mo., 219 S.W. 80. 

(12) That employer should have 
actual or constructive notice -of de¬ 
fects of repair and maintenance to 
be liable therefor.—Sandeen v. Wil- 


e degree of care j or negligence ir 

low River Power Co.. 252 N.W. 706, 
214 Wis. 166. 

(13) That power company had du¬ 
ty to use reasonable care to provide 
such apparatus in general use as 
"would be necessary to prevent in¬ 
jury to the users thereof."—Georgia 
Power Co. v. Moody, 181 S.E. 812, 51 
Ga.App. 926. 

(14) Other instructions held er¬ 
roneous or properly refused see 20 
C.J. p 395 note 1 [d], [e]. 

Application of statute 

Instruction that it was electric 
company's duty not to allow high- 
tension wires coming to dead end to 
be in any extent dangerous in the 
sense that they were not properly in¬ 
sulated. and that it should take those 
protections which were set out in 
statutes for the purpose of protect¬ 
ing employees and others from risk 
or danger was erroneous, where the 
statutes apply only to insulation of 
poles, not of wires.—Fulton v. Edi¬ 
son Electric Illuminating Co. of Bos¬ 
ton, 21 N.E.2d 609, 303 Mass. 258. 
Place of uegUgeiLce 

In a telephone lineman's action for 
injuries by electric shock against 
a generating company whose wires 
crossed those of the telephone com¬ 
pany, the lineman's employer, the 
instructions should confine defendant 
generating company’s negligence to 
the place alleged in the petition, and 
not submit it in language so broad 
as to be susceptible to the interpreta¬ 
tion that they cover negligence at 
any other point.—^Weddle v. Tarkio 
Electric & Water Co., Mo.App., 230 
S.W. 386. 

Striking “guarded” in instruction, 
and substituting "or otherwise prop¬ 
erly safeguarded," does not prejudice 
defendant in action for injuries from 
falling into a post hole.—^Arkansas 
General Utilities Co. v. Culbreath, 6 
S.W.2d 296, 177 Ark. 359. 

41. Mo.—Clark v. St Louis, etc., R. 

Co., 137 S.W. 583, 234 Mo. 306. 

20 C.J. p 396 note 2. 

Instructions held proper 

As to care required for employee 
of another company.—Cawley v. Peo¬ 
ple's Gas & Electric Co., 187 N.W. 
591, 193 Iowa 536—^20 C.J. p 396 note 
2 [a]. 

instructions held erroneous or prop¬ 
erly refused 

(1) That plaintiff when injured 
was trespasser, as misleading under 
evidence.—^Woodward Iron Co.- v. 
Burges, 121 So. 399, 219 Ala. 136. 

(2) Other instructions properly re¬ 
fused see 20 C.J. p 396 note 2 [b]. 
’Boy injured on third person’s land 

In action against electric company 
for death of boy who was electrocut¬ 
ed when he went on third person's 
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the particular case, such as that 

land over which company had ease¬ 
ment to string v/ires and touched 
abandoned telephone wire attached to 
electric power line poles, instruc¬ 
tion that electric company owes legal 
duty, to a person in a place where 
he has a legal right to be, to see that 
wires are properly placed, is proper 
as a mere statement of the law and 
is not error as stating that boy was 
lawfully on the land.—^Langazo v. 
San Joaquin Light & Power Corpora¬ 
tion, 90 P.2d 825, 32 Cal.App.2d 678. 

42. Iowa.—Cawley v. People's Gas & 

Electric Co., 187 N.W. 591, 193 

Iowa 536. 

Ky.—McMurtry’s Adm’x v. Kentucky 

Utilities Co., 239 S.W. 62, 194 Ky. 

294. 

20 C.J. p 395 note 1 [b] (1). 
Instructions on degree of care held 
correct or not erroneous 

(1) As not imposing a greater bur¬ 
den than that of exercising reason¬ 
able care.—Godfrey v. Kansas City 
Light & Power Co., 247 S.W. 451, 
213 Mo.App. 139, certiorari quashed 
State ex rel. Kansas City Light & 
Power Co. v. Trimble, Sup., 262 S W 
357. 

(2) As to person using telephone. 

^Acock V. Kansas City Power & 

Light Co., 10 P.2d 877, 136 Kan. 
389. 

(3) As to wanton negligence,— 
Followill V. Kansas Const. Co. 214 P 
430, 113 Kan, 290. 

(4) Stating extent of care required 
of city as owner and operator of 
electric light plant, with slight ex¬ 
ception.—Zumbrun V. City of Osa- 
watomie, 10 P.2d 3, 135 Kan. 26. 

(5) That defendant was bound to 
exercise ordinary care In "construc¬ 
tion" of electric transformer.—^Lim 
Ben V. Pacific Gas & Electric Co., 
281 P. 634, 101 CaLApp. 174. 

(6) That electric company was 
bound to exercise utmost care and 
avail itself of every precaution rea¬ 
sonably accessible to insulate wires 
or to elevate or guard them.—^Davis 
V. Missouri Electric Power Co., Mo. 
App., 88 S.W.2d 217. 

Eustmctious held erroneous 

(1-) Defining reasonable care and 
adding that in case of wires carrying 
dangerous current of electricity a 
high degree of care was required to 
keep them properly insulated and 
suspended so as not to endanger lives 
as being abstract and not applicable 
to the issues.—Southwestern Gas &* 
Electric Co. v. Denney, 82 S.W.2d 17 
190 Ark. 934. 

(2) Requiring electric and tele¬ 
phone companies to use highest de¬ 
gree of care in handling electricity, 
as to telephone company under evi¬ 
dence.—^Heath v. Salisbury Home Tel- 
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the electric company is bound to exercise that rea¬ 
sonable care and caution which would be exercised 
by a reasonably prudent man under similar circum¬ 
stances^^ and that the care increases as the danger 
does.^^ 


The usual rules as to instructions also apply to 
instructions with respect to the company or person 
liable for the injury for which recovery is sought 
the proximate cause of the injury contributory 
negligence and assumption of risk;^'^ the presenta- 


ephone Co., App., 27 S.W.2d 31, af¬ 
firmed 33 S.W.2d IIS, 326 Mo. S75. 

(3) That lighting company owed 
public high degree of care to keep 
high-voltage wires insulated.—Mor¬ 
gan V. Cockrell, 294 S.W. 44, 173 Ark. 
910. 

Definition, of uegrligence as apply¬ 
ing to defendant is not necessary, in 
a suit against an electric light com¬ 
pany for the death of a telephone 
lineman engaged in fastening a wire 
to one of defendant's poies, where 
an instruction set out the degree of 
care which defendant was required 
to exercise in its business, and es¬ 
pecially with relation to deceased. 
—McMurtry's Adm’x v. Kentucky 
Utilities Co.. 239 S.W. 62. 194 Ky. 
294. 

Modification of requested instruction 
In an action for injuries from 
shock from a high power wire com¬ 
ing into proximity -with a derrick 
boom moved across a highway, it is 
not error to modify instruction that 
defendant had a right to maintain 
a pole line along a road by adding 
to it that this was true if it exer¬ 
cised a high decree of care, as had 
been explained in other Instructions. 
—^Pairbalrn v. American River Elec¬ 
tric Co., 175 P. 637, 179 Cal. 157. 

43. Colo.—^Denver Cons. Electric 
Co. V. Simpson, 41 P. 499, 21 Colo. 
371, 31 L.R.A, 566. 

Iowa.—Cawley v. People's Gas & 
Electric Co., 187 N.W. 591, 193 
Iowa 536.' 

Ky.—Kentucky Utilities Co. v. How¬ 
ard, 263 S.W. 360. 203 Ky. 829. 
Mont,—^Farnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217- 

Tex.—^Texas Power & Light Co. v. 
Culwell, Civ.App., 19 S.W.2d 816, 
reversed, on other grounds, Com. 
App., 34 S.W.2d S20, modified on 
other grounds 37 S.W.2d 123. 

44u Colo.—^Denver Cons. Electric Co. 
V. Simpson, 41 P. 499, 21 Colo. 371, 
31 L.R.A. 566. 

Kan.—^Acock v. Kansas City Pow-er & 
Light Co., 10 P.2d 877, 135 Kan. 
389. 

Mont.—^Parnum v. Montana-Dakota 
Power Co., 43 P.2d 640, 99 Mont. 
217- 

Znstructions held proper 

(1) That electricity is dangerous 
and that fiue care concerning its use 
suggests a measure of caution com¬ 
mensurate with the danger.—Bir¬ 
mingham Amusements v. Turner, 128 
So. 211, 221 Ala. 242. 

<2^ That owner of high-voltage 


line must exercise reasonable care, 
which, in certain circumstances, 
would be high degree of care.—Ar¬ 
kansas Power & Light Co. v. Adcock, 
43 S.W.2d 753, 184 Ark. 614. 

Highest degree of care 

Evidence that the broken wire with 
which plaintiff came in contact in 
the street was worn half way was 
sufficient predicate for instruction 
that it was defendant's duty to use 
the highest degree of care practicable 
among prudent men in the same 
business to install and maintain safe, 
unw'orn, and best trolley wires.— 
Smlssman v. Wells, 255 S.W. 935, 213 
Mo.App. 474. 

45. Cal.—^Roberts v. Pacific Gas & 
Electric Co., 283 P. 353, 102 Cal. 
App. 422. 

N.M.—Crespin v. Albuquerque Gas & 
Electric Co., 50 P.2d 259, 39 N.M. 
473. 

20 C.J. p 396 note 3. 

Zustmetion held proper, which 
stated that, if general contractor 
sublet electric contract to another 
without reservation of control, 
former was not liable for latter's 
negligence.—State to use of Boz- 
nango v. Blumenthal-Kahn Electric 
Co., 159 A. lOS, 162 Md. 84—20 CJ. 
p 396 note 3 [a]. 

Zustructious held erroneous 

As authorizing recovery against 
power company for loss resulting 
from negligence of independent con¬ 
tractor employed by power company. 
—Georgia Power Co. v. Maxwell, 183 
S.B. 654, 52 Ga.App. 430—20 C.J. p 
396 note 3 Ec]. 

48- Ala.—Blakeney v. Alabama Pow¬ 
er Co., 133 So. 16, 222 Ala. 394. 
Mass.—Burns v. Holyoke St Ry. Co., 
149 JS\E. 127, 253 Mass. 443. 

Tex.—Texas Power & Light Co. v. 
Culwell, Civ.App., 19 S.W.2d 816, 
reversed on other grounds. Com. 
App., 34 S.W.2d 820, modified on 
other grounds 37 S.W.2d 123. 

20 C.J. p 396 note 4. 

Instructions held proper 

(1) Denying recovery if injury by 
electric wire was due solely to ac¬ 
cident.—Morgan v. Cockrell, 294 S. 
W. 44, 173 Ark. 910. 

(2) Permitting recovery if proxi¬ 
mate cause of death of consumer's 
employee was the combined and con¬ 
curring negligence of defendant elec¬ 
tric company and consumer, although 
negligence counted on in declaration 
was that of defendant alone, the var¬ 
iance being not misleading but such 
as ’could be cured by amendment 
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—Bristol Gas & Electric Co. v. Deck- 
ard, C.C.A.Tenn., 10 P.2d 66. 

(3) That before power company's 
negligence could be “proximate 
cause" of death by touching radio 
wire overhanging uninsulated pow¬ 
er line, negligence must have been 
efficient moving cause.—Texas Pow¬ 
er & Light Co. v. Culwell, Tex.Civ. 
App., 19 S.W.2d 816, reversed on 
other grounds. Com.App., 34 S.W.2d 
820, modified on other grounds 37 S. 
W.2d 123. 

(4) In an action for fire allegedly 
caused by village's negligence in op¬ 
eration and maintenance of light and 
power plant, that if the fire was the 
result of an act beyond the control 
of the village, or the result of an ac¬ 
cident which could not have been 
foreseen by the village, the jury 
should find the village not guilty, as 
not misleading.—Martin v. Village 
of Patoka, 27 N'.E.2d 866, 305 Ill.App. 
51. 

Instmctloxu h^d erroneons or prop, 
erly refused 

(1) As to proximate cause of fire. 
—^Alabama Power Co. v. Bmens, 153 
So. 729. 228 Ala. 466. 

(2) So defining proximate cause as 
to render defendant company liable 

[for any negligence it was guilty of. 
whether that negligence, or the .neg¬ 
ligence of some Intervener, was the 
proximate cause, so long as the per¬ 
son Injured was not guilty of con¬ 
tributory negligence.—^Kribs v. Jef¬ 
ferson City Light, Heat & Power Co., 
Mo.App., 215 S.W. 762. 

(3) Other instructions held errone¬ 
ous see 20 C.J. p 396 note 4 [a]. 

Striking ‘^sole” from Instruction, 
requiring defendant's negligence to 
be “sole" cause of injury is not error, 
where negligence complained of need 
not be sole cause.—^Arkansas Gen¬ 
eral Utilities Co. v. Culbreath, 6 S.W. 
2d 296, 177 Ark. 359. 

47. U.S.—Bristol Gas & Electric Co. 

V. Deckard, C.C.A.Tenn., 10 P.2d 
66 . 

Cal.—^Emery v. Pacific Telephone & 
Telegraph Co., App., 110 P.2d 1079. 
Mo.—^Brlcker v. City of Troy, 287 S. 

W. 341, 315 Mo. 353—Godfrey v. 
Kansas City Light & Power Co., 
247 S.W. 451, 213 Mo.App. 139, cer¬ 
tiorari quashed State ex rel. Kan¬ 
sas City Light & Power Co. v. 
Trimble, Sup., 262 S.W. 357. 

Tenn.—Bristol Telephone Co. v. 

Weaver, 243 S.W. 299, 146 Tenn. 
511—City of Lawrenceburg v. Dy¬ 
er, 11 Tenn.App. 493. 

20 C.J. p 397 note 6, 
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tion of the cause of action or defense,** such as the burden®® and degree®* of proof; and the 
with respect to presumptions and inferences,*® and amount of recovery.®® An instruction assuming and 


tostraottons held proper or errono- 
onsly refused 

(1) Care required in general.— 
Cawley v. People’s Gas & Electric 
Co., 187 N.W. 591, 193 Iowa 536—20 
C.J. P 397 note 6 [a] (1). 

(2) Touching guy wire.—^Potomac 
Edison Co. v. State, for Use of Hoff¬ 
man, 177 A. 163, 168 Md. 156. 

(3) Failure to instruct that jury 
might consider solicitude for his 
property of deceased, electrocuted in 
removing telephone wire from house. 

_Bricker v. City of Troy, 287 S.W. 

341, 315 Mo. 353. 

(4) Predicating negligence of de¬ 
ceased or person injured on knowl¬ 
edge of presence of danger. 

Ala.—^Wright v. J. A. Richards & 

Co., 108 So. 610, 214 Ala. 678. 

Ark.—Commonwealth Public Serv¬ 
ice Co. V. Lindsay, 214 S.W. 9, 

139 Ark. 383. 

Iowa.—Cawley v. People’s Gas & 

Electric Co., 187 N.W. 591, 193 

Iowa 536. 

20 C.J. p 397 note 6 [a] (4), (11). 

(5) Requiring jury to find, before 
plaintiff could recover, that he came 
in contact with the wire through 
no fault or negligence on the part 
of plaintiff.—Beckwith v. City of 
Malden, 253 S.W, 17, 212 Mo.App, 
488. 

(6) Other instructions held proper 
see 20 C.J. p 397 note 6 [a], [b]. 
XnstmctloiLS held erroneous or prop¬ 
erly refused 

(1) In general.—^Vessels v. Kan¬ 
sas City Light & Power Co., Mo., 
219 S.W. 80. 

(2) Care required of employee.— 
Neitzke v. Kraft-Phenix Dairies, 253 
N.W. 579, 214 Wis. 441—20 C.J. p 
397 note 6 [c] (1), (2). 

(3) Making contributory negligence 
depend upon effect of condition cre¬ 
ating danger, rather than on actual 
or constructive knowledge of danger. 
—^Potomac Edison Co. v. State, for 
Use of Hoffman, 177 A. 163, 168 Md. 
156. 

(4) Permitting the jury to consid¬ 
er the fact of boy’s age alone with¬ 
out considering his intelligence, ca¬ 
pacity, experience, or knowledge of 
the dangers of his situation.—Kribs 
V. Jefferson City Light, Heat & 
Power Co., Mo.App., 215 SW. 762. 

(5) Other instructions held erro¬ 
neous or properly refused see 20 C. 
J. p 397 note 6 [c] [d]. 

AssumptioiL of risk 

In an action against a city for 
death of employee of telephone com¬ 
pany who came in contact with 
high-voltage wire while testing tel¬ 
ephone cable, refusal of instruction 
on assumption of risk Is not error, 

29 C. J.S.-42 


since no contractual relation exist¬ 
ed between deceased and city.—Pri- 
vette v. City of West Plains, Mo. 
App., 93 S.W.2d 251. 

Violation of statute 

In action for death of boy who 
was electrocuted when wire cable, 
which he was pulling and which 
was used to lower a mast arm with 
a light bulb on defendant’s electric 
transmission line pole, came in con¬ 
tact with uninsulated high-voltage 
wire, court properly charged that 
to And boy guilty of violating stat¬ 
ute making the willful interference 
with electric wires and lamps a 
misdemeanor, it was necessary to 
And that he intended to do some 
damage or injury to defendant’s 
property.—Ekdahl v. Minnesota Util¬ 
ities Co., 281 N.W. 517, 203 Minn. 
374. 

48. Ark.—^Arkansas General Utili¬ 
ties Co. V. Culbreath, 6 S.W.2d 

296, 177 Ark. 359. 

20 C.J. p 396 note 5. 

XxLstractlons held proper or not er¬ 
roneous 

(1) That jury must And plaintiff, 
who fell into hole dug for pole, was 
exercising ordinary care for own 
safety, as not ignoring defense of 
’’contributory negligence.”—^Arkan¬ 
sas General Utilities Co. v. Cul¬ 
breath, 6 S.W.2d 296, 177 Ark. 359. 

(2) Other instructions held proper 
see 20 C.J. p 396 note 5 Ca] (2), (4)- 

(7). 

49. Ind.—Altman v. Indianapolis 

Union Ry. Co., 178 N.E. 691, 95 

Ind.App. 199. 

Instructions held proper 

(1) Applying res ipsa loquitur 
doctrine.—Vertson v. City of Los 
Angeles, 2 P.2d 411, 116 Cal.App. 114. 

(2) As not based on res ipsa loq¬ 
uitur doctrine.—Yarnell v. Missouri 
Utilities Co., Mo.App., 23 S.W. 2d 
225. 

(3) That law did not presume de¬ 
fendant was negligent, as not mis¬ 
placing presumption and burden of 
proof.—Iron City Grain Co. v. City 
of Birmingham, 115 So. 99, 217 Ala. 
119. 

(4) That jury need not And de¬ 
fendant guilty from inference from 
unexplained death from electric 
shock, and inference would not com¬ 
pel defendant to show due care.— 
Anderson* v. Pt. Dodge, D. M. & S. 
R. Co., 226 N.W. 151. 208 Iowa 369. 

(5) That deceased was entitled to 
the presumption of due care where 
there was no evidence showing that 
deceased’s conduct was negligent.— 
Book V. Missouri Public Utilities 
Co., App., 242 S.W. 433, quashed 
State ex rel. Missouri Public Utili- 
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ties Co. V. Cox, 250 S.W. 551, 298 
Mo. 427. 

(6) Other instructions held proper 
see 20 C.J. p 396 note 5 [a] (1), [b]. 
Instructions held erroneous or prop¬ 
erly refused 

(1) Applying res ipsa loquitur 
doctrine.—Sanders v. City of Carth¬ 
age, 51 S.W.2d 529; 330 Mo. 844, re¬ 
versing, App., 9 S.W.2d 813—May v. 
Hannibal, 172 S.W. 471, 186 Mo.App. 
602. 

(2) That the law presumed that 
the telephone company in erecting 
its line used all ordinary precautions 
for making its wires safe where 
they crossed defendant’s wires.— 
Richmond, etc., Electric R. Co. v. 
Rubin, 47 S.E. 834, 102 Va. 809. 

50. Ark.—^Arkansas Power & Light 
Co. v. Hoover, 34 S.W.2d 464, 182 
Ark. 1065—Pine Bluff Co. v. Bob¬ 
bitt, 294 S.W. 1002, 174 Ark. 41. 

S.C.—Hart v. Union Mfg. & Power 
Co., 154 S.E. 118, 157 S.C. 174. 
instructions held proper 

(1) Placing burden on defendant 
of showing that injuries were not 
caused by its negligence, after prima 
facie case.—Commonwealth Public 
Service Co. v. Lindsay, 214 S.W. 9, 
139 Ark. 283. 

(2) Other instructions held prop¬ 
er see 20 C.J. p 396 note 5 [a] (3). 
Instructions held erroneous 

(1) In general.—Boyd v. Portland 
Electric Co., 68 P. 810, 41 Or. 336. 

(2) Placing burden on defendant 
of showing lack of negligence. 

Cal.—Junge v. Midland Counties 
Public Service Corporation, 100 P. 
2d 1073, 38 Cal.App.2d 154. 

Ky.—Union Light, etc., Co. v. Lake- 
■ man, 160 S.W. 723, 156 Ky. 33. 

51. Ga.—Milam v. Mandeville Mills. 
151 S.E. 672, 41 Ga.App. 62. 

Ohio.—Ohio Power Co. v. Beck, 199 
N.E. 860, 51 Ohio App. 156. 

As affecting res ipsa loquitur doc¬ 
trine 

A charge, in an action for death 
by negligence in maintaining an 
electric light system, that a pre¬ 
ponderance of the evidence is con¬ 
sidered sufficient to produce mental 
conviction and And for defendant, 
if the evidence is equally balanced, 
and a further charge to And for de¬ 
fendant, if death was caused by an 
unusual occurrence that could not 
have been reasonably anticipated and 
that an ordinarily, careful person 
could not have guarded against, does 
not preclude the jury from apply¬ 
ing the res ipsa loquitur doctrine.— 
Milam v. Mandeville Mills, 151 S.E. 
672, 41 Ga.App. 62. 

j 52. Ga.—Georgia Power Go. v. Max- 
I well, 183 S.E. 654, 52 Ga.App. 430. 
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stating that electricity is a dangerous element is 
not erroneous, where dangers arising from its use 
are involved, since such fact is firmly established 

and well kno\vn.^3 

§ 72. - Verdict and Findings 

General rules apply to verdict and findings In an ac¬ 
tion for injuries incident to the production, transmission, 
or use of electricity. 

The general rules with respect to verdicts and 


findings, particularly in actions for negligence, ap¬ 
ply to the verdict and findings in an action for in¬ 
juries incident to the production, transmission, or 
use of electricity,54 such as with respect to the ne- 
cessity,55 propriety,sufficiency,57 construction,^8 
and conclusiveness^s of special findings or special 
interrogatories,^® the consistency of the special 
findings with each other,®i and with the general 
verdict,and the conformity of the verdict to the 


53. Ala.—Birmingham Amusements 
V. Turner, 128 So. 211. 221 Ala. 
242. 

Ind.—Hines v. Nichols. 130 N.E. 140, 
76 Ind.App. 445. 

Tex.—Oil Belt Power Co. v. Touch¬ 
stone, Civ.App., 266 S.W. 432. 

54. Cal.—Comer v. Los Angeles By. 
Corporation, 272 P. 1100, 95 Cal. 
App. 545. 

Verdicts and findings in actions for 
negligence in general see the C.J. 
S. title Negligence §§ 302-304, al¬ 
so 45 C.J. p 1366 note 35—p 1368 
note 82. 

Verdict and findings in general see 
the C.J.S. title Trial §§ 491-573, 
also 64 C.J. p 1058 note 54-p 979 
note 61. 

55. Kan.—^Litsch v. Kansas Gas, 
etc., Co., 148 P. 632. 95 Kan. 496. 

20 C.J. p 397 note 10. 

56. Wis.—^Rasmussen v. Wisconsin 
Tract., etc., Co., 113 N.W. 453, 133 
Wis. 205. 

20 C.J. p 397 note 11, 

57. Cal.—Comer v. Los Angeles Ry. 
Corporation, 272 P. 1100, 95 Cal. 
App. 545. 

Tex.—Texas-Louisiana Power Co. v. 
Daniels, 91 S.W.2d 302, 127 Tex. 
126, affirming, Civ.App., 61 S.W. 
2d 179—Texas-Louisiana Power 
Co. V. Webster, 91 S.W.2d 302, 127 
Tex. 126, affirming, Civ.App., 59 
S.W.2d 902. 

20 C.J. p 397 note 12. 

Pindlngs held sufficient 

(1) Findings of negligence and 
lack of contributory negligence, in 
automobile driver’s action for in¬ 
juries from contact with broken 
trolley wire, support a judgment 
for plaintiff, notwithstanding find¬ 
ing that wire became heated and 
illumined.—Comer v. Los Angeles 
Ry. Corporation, 272 P. 1100, 95 Cal. 
App. 545. 

(2) Other findings held sufficient 
see 20 C.J. p 397 note 12 [a]. 
Answers not supporting judgment 

In action against city for electro¬ 
cution of decedent on contacting 
electric wire allegedly broken by 
falling limb, city was not entitled to 
judgment on answers to special 
questions on ground that negligence 
in unsafe maintenance of distribu¬ 
tion system and trimming and cut¬ 


ting of tree, as found by jury, had 
not been charged where city had 
been charged with maintaining high 
voltage wire under dead limb.—^Webb 
V. City of Oswego, 86 P.2d 553. 149 
Kan. 156. 

sa Kan.—Smith v. Tri-County 
Light & Power Co., 241 P. 1090, 
120 Kan. 123, motion overruled 
243 P. 331, 120 Kan. 354. 

Pa.—^Lynch v. Meyersdale Electric 
Light, Heat & Power Co., 112 A. 
58, 268 Pa. 337. 

20 C.J. p 398 note 13. 

Findings construed 

(1) Answer to interrogatory how 
long a certain condition existed, “we 
don’t know” as meaning, not that 
the condition did not exist at all but 
that the evidence does not show its 
duration.—^Hinze v. lola, 142 P. 947, 
92 Kan. 779, Ann.Cas.l916B 281. 

(2) That electric company was 
negligent in allowing its wires to 
remain low and near ground as find¬ 
ing of statutory negligence, which 
would not alter relative rights of 
parties if there was no other find¬ 
ing of negligence.—Texas-Louisiana 
Power Co. v. Daniels, 91 S.W.2d 302, 
127 Tex. 126, affirming,, Civ.App., 61 
S.W.2d 179—Texas-Louisiana Power 
Co. V. Webster, 91 S.W.2d 802, 127 
Tex. 126, affirming, Civ.App., 59 S. 
W.2d 902. 

Xu case of concurring negligence 
Where plaintiff’s telegraph wire 
and defendant’s telephone wire were 
maintained at a crossing without 
the clearance required by the rail¬ 
road commission, the negligence of 
both plaintiff and defendant con¬ 
curred in proximately causing the 
damage resulting to plaintiff from 
contact between the wires, and a 
verdict for plaintiff cannot be sus¬ 
tained as a finding by the jury that 
plaintiff’s negligence was not the 
proximate cause of the injury.—Mor¬ 
ris V. Sierra & San Praiicisco Pow¬ 
er Co., 207 P. 262, 57 CaLApp. 281. 

59. Wis.—^Blllingtoa v. Eastern 
Wisconsin R., etc., Co., 119 N.W. 
127, 137 Wis. 416. 

20 C.J. p 398 note 14. 

Finding of contributory negligence 
by court held proper, notwithstand¬ 
ing the special finding of the jury 
to the contrary, where a man, after 
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watching boys playing with what 
he knew was a broken electric wire, 
took hold of the wire, two feet 
from the end, and where it was 
coated with insulating material, to 
put it beyond the reach of the chil¬ 
dren.—Billington v. Eastern Wiscon¬ 
sin R., etc., Co. supra. 

615 . Wis.—^Ryan v. Oshkosh Gas 
Light Co., 120 N.W. 264, 138 Wis. 
466. 

20 C.J. p 398 note 15. 

Bequixing reanswer 
Where there is uncontradicted tes¬ 
timony that there is no outside in¬ 
sulation made which is strung on 
the poles that would keep a high 
current from getting through, and 
a special interrogatory whether 
I there was any practical methpd of 
insulation, after being returned to 
the jury because the first answer 
was improper, was answered, “the 
evidence is not sufficient to war¬ 
rant an answer,” it is not reversible 
error not to require the jury tq 
again reanswer the interrogatory, 
although the answer shows an in¬ 
difference to the evidence on the part 
of the jury.—South Shore Gas, etc., 
Co. V. Ambre, 87 N.E. 246, 44 Ind. 
App. 435. 

61. Kan.—^Baker v. Kansas Power 
& Light Co., 272 P. 101, 127 Kan. 
109. 

Tex.—West Texas Utilities Co. v. 
Renner, Com.App., 63 S.W.2d 451, 
modifying, Civ.App., 32 S.W.2d 
264—Texas Utilities Co. v. West, 
Civ.App., 59 S.W.2d 469, error re¬ 
fused. 

62. Kan.—Smith v. Tri-County 
Light & Power Co., 241 P. 1090, 
120 Kan. 123, motion overruled 243 
P. 331, 120 Kan.’354. 

20 C.J. p 398 note 16. 

Special findings h^d not inconsistent 
with general verdict 

(1) That plaintiff had a contriv¬ 
ance to pull a transformer switch, 
preventing excessive voltage, which 
caused the damage, as not incon¬ 
sistent with verdict for plaintiff.— 
Smith V. Tri-County Light & Power 
Co., 241 P. 1090, 120 Kan. 123, mo¬ 
tion overruled 243 P. 331, 120 Kan. 
354. 

(2) Other findings held not incon¬ 
sistent see 20 C.J. p 398 note 16 [aj. 
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ELECTRICITY 


instructions.®* 

§ 73. Damages 

An electric company may be held liable for punitive 
damages in case of a wanton disregard of the safety of 
the public. 

An electric light or power company is liable for 


§ 76 

punitive damages in case of wanton disregard of 
the safety of the public.®^ Under a statute author¬ 
izing treWe damages in case of a willful trespass 
committed without lawful authority, an electric 
company may be held liable for such damages only 
where there is a special finding of a violation of 
the statute.6 5 


VII. htjtjries to electrical works, conductors, or appliances 


§ 74. Nature and Grounds of Liability 

Damages may be recovered for injuries to electrical 
works, conductors, or appliances through the negligence 
or wrong of another. 

A person or company engaged in the service of 
producing, transmitting, or using electricity, is en¬ 
titled to damages for inj'uries to its works, conduc¬ 
tors, or appliances through the negligence or wrong 
of another person or company,®® although the latter 
is at the time of the injuries engaged in the per¬ 


formance of a legal right.® 

§ 75. Remedies 

Injuries to electrical works, conductors, or appliances, 
may constitute grounds for an action for damages, or 
for injunctive relief. 

Tortious acts which injure or interfere with elec¬ 
trical works, conductors, or appliances may be made 
grounds for an action for damages, as stated supra 
§ 74, or, in a proper case, injunctive relief may be 
obtained therefor.®® 


Vm. OFFENSES 


§ 76. By Companies 

It is a criminal offense, under some statutes, for a 
company or person supplying electricity to use a false 
meter, to interfere with the sealing and testing of a 
meter, or to tamper with or change it before It can be 
tested. 


Under some statutes, it is a criminal offense for 
a company or person to use a false meter in supply¬ 
ing electric current to consumers with intent to de¬ 
fraud;®® or to interfere with the sealing and test- 


63. N.T.—Gordon v. Ashley, 79 N. 
T.S. 274, 77 App.Dlv. 625. 

20 C.J. p 398 note 17. 

Vwdict constmed with tnstmctlons 
Where, in an action for the death 
of a person receiving an electric 
shock while using an Incandescent 
electric light, the court charged 
that the fixtures and appliances in 
his house were owned or controlled 
by him. and that if there were any 
defects therein which contributed to 
his injuries the verdict should be 
for defendant, and the Jury found 
for plaintiff, they must be deemed 
to have found that there were no de¬ 
fects in such appliances, or none 
which contributed to the injuries.— 
Lynch v. Meyersdale Electric Light, 
Heat & Power Co., 112 A. 68, 268 
Pa. 337. 

64. Ark.—Texarkana Gas, etc., Co. 
V. Orr, 27 S.W. 66, 59 Ark. 215, 43 
Am.S.R. 30. 

S.C.—^Weeks v. Carolina Power & 
Light Co., 153 S.E. 119, 156 S.C. 
158. 

20 C.J. p 398 note 19. 

65. Or.—^Moss v. People's California 
Hydro-Electric Corporation, 293 P. 
606, 134 Or. 227. 

66. N.J.—Public Service Ry. Co. v. 
Mooney, 125 A. 328, 99 N.J.Law 
68 . 


Acts Showing negligence 

Where defendant's servant In ex¬ 
cavating in street to install water 
pipe struck with pick conduit ' of 
plaintiff containing electric wires, a 
bright flash and explosion follow¬ 
ing, and notwithstanding this he 
proceeded to lay water pipe against 
conduit at break, which subsequent¬ 
ly caused damage to plaintiff's wires, 
a finding of lack of negligence was 
not warranted.—^Public Service Ry. 
Co. V. Mooney, supra. 

Injury by aerial navigation see title 
Aerial Navigation § 22. 

Rights and liabilities between con¬ 
flicting grantees or licensees us¬ 
ing electrical current see supra § 
13. 

Injury to manholes 

Title to manholes leading to con¬ 
duits constructed in a street by 
electric lighting companies by mu¬ 
nicipal authority is in the compa¬ 
nies, so that they may recover for 
tortious injurx thereto.—Missouri 
Edison Electric Co. v. Weber, 76 S. 
W. 736, 102 Mo.App. 95—^20 C.J. p 
398 note 21. 

67. N.J.—^Public Service Ry. Co. v. 
Mooney, 125 A. 328, 99 N.J.Law 58. 

One engaged In lawfnlly excavat¬ 
ing pnbHc street cannot shut his 
eyes to the common knowledge that 
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most streets contain beneath their 
surface gas pipes, water pipes, and 
conduits containing telegraph, tele¬ 
phone, and electric wires, and dig 
up a street without taking care that 
he does not injure some underground 
structure.—Public Service Ry. Co. v. 
Mooney, supra. 

68. Ind.—Sasse v. Newburgh Light 
& Water Co., 169 N.E. 880, 90 Ind. 
App. 700. 

Against abutting owner 

(1) An adjoining landowner is 
not justified in interfering with the 
work of resetting poles along a 
highway because such work does 
damage to his trees, since such dam¬ 
age may be recovered in an action 
for such purpose, and he may he re¬ 
strained from so interfering.—Sasse 
V. Newburgh Light & Water Co., 
supra. 

(2) Where the wires of an elec¬ 
tric company using the public 
streets are interfered with by a 
wire maintained by an abutting own¬ 
er, he will be enjoined from further 
maintenance of the wire.—^Wetten- 
gel V. Allegheny County Light Co., 
72 A. 265, 223 Pa. 79, 83. 

20 C.J. p 311 note 4. 

Rights of abutting owners in gen¬ 
eral see supra § 15, 

69. Tenn.—Rugg v. State, 210 S.W, 
630, 141 Tenn. 362. 
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§ 77 

ing of electric meters by the proper officers;*^® or 
to tamper with or change such meters before they 
can be tested^! 

§ 77. Against Companies 

Under some statutes, it is a criminal offense to in¬ 
jure or tamper with electricai apparatus or structures, or 
to tap or otherwise wrongfuliy deflect or take away elec¬ 
tric current. 


Under some statutes it is a criminal offense to in¬ 
jure or tamper with electrical apparatus or struc¬ 
tures,72 or to tap or otherwise wrongfully to deflect 
or take away electric current,72 and the existence 
in a house or building of a device for fraudulently 
obtaining current is made suflScient prima facie ev¬ 
idence of the offense.74 


ELEOTROCARDIOGtRAPHY. The recording in 
the form of a graph of certain minute electric cur¬ 
rents produced by the human heart in the course of 
its action.^ 

ELECTROCUTE. To execute by electricity; to 
kill by electric shock.2 

ELECTROCUTION. Punishment of death inflicted 
by calising to pass through the body of the convict 
a current of electricity of sufficient intensity to 


cause death, and continuing it until the convict is 
dead.3 

ELECTRODE. See Electricity § 1. 

ELECTROLYSIS. As an electrical term see Elec¬ 
tricity § 1. It has also been described as a term 
which covers a wide variety of acts ranging from 
the removal of superfluous hair by electricity to the 
electrocution of a human being.^ With reference to 
the removal of superfluous hair from human beings, 


SufGLclency of indictmeiit 

An indictment for using: false 
meter in supplying a town with elec¬ 
trical current in violation of stat¬ 
ute which fails to state that such 
use was with intent to defraud, is 
insufficient, where such intent is the 
gravamen of the offense,—Kugg v. 
State, supra. 

70. Tenn.—Rugg v. State, supra. 

SttflicieiLcy of indictment 

An indictment charging interfer¬ 
ence hy defendant vrith the sealing 
and testing of electric meters hy 
deputy and assistant state sealer of 
weights and measures, in violation 
of statute is sufficient without stat¬ 
ing the location of the meters al¬ 
leged to have been changed or tam¬ 
pered with by defendant and the 
manner In which they had been 
changed or tampered with.—^Rugg v. 
State, supra. 

71. Tenn.—^Rugg v. State, supra. 
Evidence 

In a prosecution for tampering 
with or changing electric meters be¬ 
fore they could be tested by assist¬ 
ant state sealer of weights and 
measures in violation of statute, evi¬ 
dence of the assistant sealer and 
superintendent of weights and meas¬ 
ures that the meters had been 
tampered with or changed by de¬ 
fendant before they could be tested, 
where such facts were not of his 
own knowledge, but merely from 
information, was insufficient to sus¬ 
tain conviction.—^Rugg v. State, su¬ 
pra. 

72. Minn.—^Faribault v. Northern 


States Power Co., 247 N.W. 680, 
188 Minn. 514. 

20 C.J. p 398 note 22. 

Ibepeal of statute 

Cal.—Ex parte Cannon, 138 P. 740, 
167 Cal. 142. 

Statute inapplicable 
A statute making a willful inter¬ 
ference with electric wires a mis¬ 
demeanor is inapplicable to a per¬ 
son on top of a house being moved 
for the purpose of raising a wire 
to facilitate the moving.—Faribault 
V. Northern States Power Co., 247 
N.W. 680, 188 Minn. 514. 

73. N.H.—State v. Rousten, 146 A. 
870, 84 N.H. 140. 

Diverted cnrreiLt need not be sup¬ 
plied to defendant 
To warrant a conviction of pre¬ 
venting a meter from registering 
the quantity of electricity supplied, 
it is not necessary that the electric¬ 
ity diverted from the meter should 
be supplied to the person commit¬ 
ting the offense.—State v. Rousten, 
supra. 

Sufficiency of indictment 

An Indictment for preventing an 
electric meter from properly reg¬ 
istering, which alleges that defend¬ 
ant *‘did wantonly cmd maliciously 
prevent an electric meter . 
from duly registering the quantity 
of electricity supplied to him,” and 
caused a contrivance to be placed 
on certain wires so as to prevent 
such meter from registering the 
quantity of electricity supplied to 
him, sufficiently Informs him of the 
nature and cause of accusation.— 
State v. Rousten, supra. 
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Variance 

An allegation of an indictment of 
a corporation officer for preventing 
a meter from registering the quan¬ 
tity of electricity supplied, that the 
electricity was “supplied to him,” is 
not a variance from proof indicat¬ 
ing that it was furnished to the cor¬ 
poration, where there is evidence 
that a service contract, made with 
him as owner of the business before 
incorporation, remained in force.— 
State V. Rousten, supra. 

Evidence held sufficient to war¬ 
rant finding respondent guilty of 
tapping electric line beyond reason¬ 
able doubt.—State v. Pierce, 154 A. 
675, 103 Vt. 383. 

Question held for Jury 
Guilt of preventing electric meter 
from properly registering quantity 
of electricity supplied.—State v. 
Rousten, 146 A. 870, 84 N.H. 140. 

74. Philippine.—U. S. v. Genato. 15 
Philippine 170. 

1. U.S.—^Nichols V. Sanborn Co., D. 
C.Mass., 35 F.Supp. 707, 708. 

2. Fla.—Ferguson v. State, 105 So. 
840, 90 Fla. 105. 

3. U.S.—In re Kemmler, N.T., 10 
S.Ct. 930, 933, 136 U.S. 436, 34 L. 
Ed. 519. 

N.Y.—^People v. Durston, 24 N.E. 6, 
7, 119 N.Y. 569, 7 L.R.A. 716, 16 
Am.S.R. 859. 

“TMs method has been provided 
for in a number of states, beginning 
with New York as early as 1888, 
Ohio in 1896, and Pennsylvania in 
1913.”—Black L.D. 

4. Idaho.—State v. Armstrong, 225 
P. 491, 493, 38 Idaho 493, 33 A. 
KR. 835. 
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sometimes specifically designated “electrolysis for 
epilation,it has been defined as an electrochemi¬ 
cal process which consists of inserting a needle 
charged with a small quantity of negative electrici¬ 
ty into the follicle of the hair which is to be re¬ 
moved; the negative electricity, which is supplied 
by an ordinary dry cell, then acts as an alkaline 
caustic, destroying the roots of the hair and en¬ 
abling it to be removed without pain or discomfi¬ 
ture.® 

ELECTROLYTE, ELECTROMAGNET, and ELEC¬ 
TROMAGNETISM. See Electricity § 1. 

ELECTROMETALLURGY. A term characterizing 
all processes in which electricity is applied to the 
working of metals, of which electroplating and elec¬ 
trotyping are recogpaized branches.*^ 

ELECTROMOTIVE FORCE. See Electricity § 1. 

ELECTROPLATING. The act or process of depos¬ 
iting metal by electric means; a branch of electro¬ 
metallurgy which consists of the coating of one met¬ 
al by another, the deposited metal becoming insep¬ 
arably a part of the object plated.® 

ELECTROTHERAPEUTICS or ELECTROTHERA¬ 
PY. As the use of electric machines for therapeu¬ 
tic pm*poses see the C.J.S. title Physicians and Sur¬ 
geons § 1, also 48 C.J. p 1066 note 61. 

ELECTROTYPING, The act of making electro¬ 
types, or copies of objects in metal by means of 
electricity.® 

ELECTUS. Chosen.iO 

ELEEMOSYN^. Possessions belonging to the 
church.ii 


ELEEMOSYNA REGIS and ELEEMOSYNA ARA- 
TRI or CARUOARUM. A penny which Eling Eth- 
elred ordered to be paid for every plow in England 
toward the support of the poor.^® 

ELEEMOSYNARIA. The place in a religious house 
where the common alms were deposited, and thence 
by the almoner distributed to the poor; also the of¬ 
fice of almoner.^® In old English law, the aumerie, 
aumbry, or ambry; words still used in common 
speech in the north of England, to denote a pantry 
or cupboard. 

ETi'RTilvrQSVNARXIJS. In old English law, an alm¬ 
oner, or chief officer, who received the eleemosynary 
rents and gifts, and in due method distributed them 
to pious and charitable uses; also the name of an 
officer (lord almoner) of the English kings, in for¬ 
mer times, who distributed the royal alms or boun¬ 
ty.^® 

ELEEMOSYNARY. Derived from the Greek word 
meaning “alms,”^® and defined as something con¬ 
stituted for the perpetual distribution of the alms 
or bounty of the founder almsgiving;^® charita¬ 
ble;^® given in charity or alms, having the nature 
of alms, or relating or devoted to charity, alms, or 
almsgiving.®® The term includes all charitable pur¬ 
poses,®^ and when used to designate institutions, 
may necessarily imply that they are engaged in pub¬ 
lic, as distinguished from private, charitable work.®® 
The term has been held synonymous with “charita¬ 
ble” see Charitable 14 C.J.S. p 407 note 43 in Pock¬ 
et Parts, and has been distinguished from “civil.”®® 

Phrases: “Eleemosynary corporation” see Corpo¬ 
rations § 17, “eleemosynary institutions,”®^ “elee¬ 
mosynary life,”®® and “eleemosynary purpose.”®® 


5. N.Y.—People v. Cohen. 8 N.Y.S. 
2d 70. 71, 73. 255 App.Div. 485. 

6. N.Y.—People v. Lehrman, 296 N. 
Y.S. 580, 681, 251 App.Div. 451. 

7. U.S.—Edison Electric Light Co. 
v. Westinghouse, C.C.N.J., 55 F. 
490, 508. 

8. .U.S.—Edison Electric Light Co. 
v. Westinghouse, C.C.N.J., 55 F. 
490, 509. 

Compared with “electxotyplng” 

U.S.—Edison Electric Light Co. v. 
Westinghouse, supra. 

9. Process described in detail 
U.S.—^Edison Electric Light Co. v. 

Westinghouse, supra. 

10. Burrill L.D. 

20 C.J. p 399 note 13. 

11. Black L.D. 

12. Black L.D. 


13. Black L.D. 

14. Black L.D. 

15. Black L.D. 

16. Cal.—^People v. Cogswell, 45 P. 
S.70, 271, 113 Cal. 129. 35 L.R.A. 

269. 

17. U.S.—Cresson v. Cresson, C.C. 
Pa., 6 F.Cas.No.3,389. 

20 C.J. p 399 note 15. 

18. Cal.—People v. Cogswell, 45 P. 

270, 271, 113 Cal. 129, 35 L.R.A. 
269. 

19. Cal.—In re Sutro, 102 P. 920, 
922, 155 Cal. 727. 

20 C.J. p 399 note 18. 

20. N.Y.—Hamburger v. Cornell 
Univ., 166 N.Y.S. 46, 48, 99 Misc. 
564. 

21. Cal.—In re^ Gay, 71 P. 707, 708, 
138 Cal. 552, *94 Am.S.R. 70—^Peo- 
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pie V. Cogswell, 45 P. 270, 271, 113 
Cal. 129, 35 L.R.A. 269. 

22. N.Y.—In re Shattuck, 86 N.E. 
455, 456, 193 N.Y. 446. 

23. U.S.—Cresson v. Cresson, C.C. 
Pa., 6 P.Cas.No.3,3S9. 

24. U.S.—Lichty v. Carbon County 
Agr. Ass’n, D.C.Pa., 31 F.Supp. 
809, 811—Bodenheimer v. Confed¬ 
erate Memorial Ass*n, D.C.Va., 6 
F.Supp. 526, 528. 

Ala.—^Ware Lodge No. 435, A. F. & 
A. M., V. Harper, 182 So. 59, 67, 
236 Ala. 334. 

As including educational institutions 
see Charities § 2 d. 

25. Defined 

Living upon alms, or entirely de¬ 
pendent on charity.—Cresson v. Cres¬ 
son, C.C.Pa., 6 F.Cas.No.3,389. 

26. S.C.—^Ellerbe v. David, 8 S.E.2d 
518, 520, 193 S.C. 332. 



ELEGAN8—ELEVATOR 


ELEGAJTS. In its primary sense, the word means 
accurate. In its secondary sense, which we have 
transferred into our language, it means tasteful.^^ 

ELEGANTEB. In the civil law, accurately, or with 

diseriimKation.28 

ELEGIT. See the C.J.S. title Executions § 12, al¬ 
so 23 C.J. p 307 note 55-p 308 note 58. 

ELEMENT. Material, substance; also one of the 
simple substances or principles of which, accord¬ 
ing to early natural philosophers, the physical imi- 
verse is composed, the four elements pointed out by 
Empedocles being air, water, earth, and fire.29 The 
word is used in common speech in the plural as 
meaning earth, air, fire, and water, and as refer¬ 
ring to the forces of nature.^® In another sense, the 
ultimate, undecomposable parts which unite to form 
anything, as the gases which form air and water 
are the elements respectively of those substances.^^ 
As used in electrical parlance see Electricity § 1. 
The term has been held synonymous with “materi¬ 
al,”3 2 and, in the plural, has been distinguished 
from “circumstances” see 14 C.J.S. p 1123 note 72. 

Phrases: “Element of chance;”33 and also “dam¬ 
ages by the elements,”34 “damages by the elements 
excepted,”35 “injuries by the elements,”3® “ordinary 
wear and tear and damage by the elements,”37 “the 
act of the elements,”3 8 .“the elements or act of 
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God,”33 and “untenantable by fire or the ele¬ 
ments.”^® 

ELEMENTARY. Pertaining to or of the nature of 
an element or elements; primary; simple; uncom- 
pounded.^1 

Phrases: “Elementary canon of interpretation,”42 
“elementary grade, ”^3 and “elementary school [or 
schools] 

ELEVATE. To move or cause to move from a 
lower to a higher level, place, or position and, 
in the participial form, “elevating,” raising or lift¬ 
ing from a lower to a higher place.^® 

Phrases: “Elevating machine,”^^ and “elevated 
railroad” see the C.J.S. title Street Railroads § 3, 
also 60 C.J. p 163 note 94-p 164 note 97. 

ELEVATION. The term when applied to grain 
consists in unloading it from cars or vessels into el¬ 
evators, and the loading of the grain out again into 

cars or other vehicles.^ 3 

ELEVATOR. A mechanical contrivance; a cage 
or platform and the hoisting machinery in a hotel, 
warehouse, mine, etc., for conveying persons, goods, 
etc., to or from different floors or levels a build¬ 
ing containing one or more mechanical elevators;®® 
and also the business or industry of operating ele- 


27- U.S.—Veazie v. Williams, C.C 
Me., 28 F.Cas.No.16,907. 3 Story 

611, 636. 

23. U.S.—Veazie v. Williams, su¬ 
pra. 

29w Black U.D. 

93. Kan.—O’Neal v. Bainbridge, 146 
P. 1165, 1167, 94 Kan. 518, Ann. 
Cas.l917B 293. 

Mich.—Leahy v. Wenonah Theater 
Co., 232 N.W. 184, 185, 251 Mich. 
694—^Van Wormer v. Crane, 16 N. 
W. 686, 687, 51 Mich. 363, 47 Am. 
R. 582. 

31. Mich.—^Leahy v. Wenonah 

Theater Co., 232 N.W. 184, 185, 251 
Mich. 594—^Van Wormer v. Crane, 
16 N.W. 686, ‘687. 51 Mich. 363, 47 
Am.R. 582. 

32. U.S.—^Hoskins Mfs. Co. v. Gen¬ 
eral Electric Co., D.C.I11., 212 P. 
422, 427. 

33. N.Y.—^Times Amusement Corpo¬ 
ration V. Moss, 290 N.T.S. 794, 800, 
160 Misc. 930. 

34. 3>aanaire from purely natural 
causes iuclnded 

Mich.—^Van Wormer v. Crane, 16 N. 
W. 686, 687, 51 Mich. 363, 47 Am. 
R. 582. 


“Damages by the acts of God” egtuiv- 
alent 

Cal.—^Polack v. Pioche, 35 Cal. 416, 
423, 95 Am.D. 115. 

Mich.—^Van Wormer v. Crane, 16 
N.W. 686, 690, 51 Mich. 363, 371, 
47 Am.R. 582. 

35. Cal.—^Pope v. Farmers’ Union 
& Milling Co., 62 P. 884, 130 Cal. 
139, 141, 80 Am.S.R. 87, 53 L.R.A 
673. 

36. Natural decay included 
N.J.—Hanchett v. O’Reilly, 68 A. 

1066, 76 N.J.Law 212. 

37. U.S,—Mills V. U. S., 52 Ct.Cl. 
452, 458. 

38. Cal.—Polack v. Pioche, 35 Cal. 
416, 423, 95 Am.D. 115. 

39. Md.—Kirby v. Wylie, 70 A. 213, 
215, 108 Md. 501, 129 Am.S.R. 451, 
21 L.R.A..N.S., 129. 

20 C.J. p 400 note 29 [d]. 

40. Minn.—Harris v. Corlies, 41 N. 
W. 940, 941, 40 Minn. 106, 2 L.R.A 
349. 

41. Century D. 

&ule stated 

“The elementary canon of inter¬ 
pretation is not that particular words 
may be isolatedly considered, but 
that the whole contract must be 
brought into view and interpreted 
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with reference to the nature of the 
obligations between the parties, and 
the intention which they have mani¬ 
fested in forming them.”—O’Brien v. 
Miller, N.T., 18 S.Ct. 140, 144, 168 
U.S. 287, 296, 42 L.Ed. 469—Luhrig 
Coal Co. V. Jones & Adams Co., Ohio, 
141 F. 617, 622, 72 C.C.A. 311. 

43. Ky.—Wilson v. Alsip, 76 S.W.2d 

288, 289, 256 Ky. 466. 

44. Cal.—MacMillan Co. v. Clarke, 
194 P. 1030, 1032, 184 Cal. 491, 17 
A.L.R. 288. 

Ky.—Wilson v. Alsip, 76 S.W.2d 288, 

289, 256 Ky. 466. 

45. Century D. 

46. Standard D. 

47. N.T.—McNeill v. Bottsford-Dick- 
inson Co., 112 N.T.S. 867, 869, 128 
App.Div. 544. 

48. U.S.—Peavey v. Union Pac. R 
Co., C.C.MO.; 176 P. 409, 411, 421, 
423. 

49. D.C.—^Lefler v. Forsberg, 1 App. 
D.C. 36, 42. 

“An elevator is a dangerous instm- 
mentality unless properly managed.” 
—^Ex parte Stone, 192 P. 71, 72, 48 
CaLApp. 463. 

50. Century D. 
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ELEVATOR—ELIGIBLE 


vators.5l The term has been held to include the 
entire structure, including the machinery52 and the 
operating equipment;53 and, in the sense of a me¬ 
chanical contrivance for conveying persons to or 
from different levels, has been compared with "es¬ 
calator.”®^ As warehouse for storage and ready 
shipment of grain see the C.J.S. title Warehouse¬ 
men and Safe Depositaries § 1, also 67 C.J. p 442 
note 17, and 20 C.J. p 400 note 37. 

Phrases: "A passenger and within a passenger 
elevator,”55 "floating elevator,”56 <^grain elevator,”57 
"passenger elevator,”58 and "while entering or leav¬ 
ing the car of any elevator;”®9 ajgQ “elevators, lifts, 
or hoisting machines,”®® and "waterworks, reduc¬ 
tion works, elevators ;”6i and also, adjeetively, "el¬ 
evator allowance.”62 

ELIGIBILITY. It has been said that the word may 
refer either to the election to office or to the induc¬ 
tion into office, and, where used with no explana^ 


tory words indicating connection with time of elec¬ 
tion, it refers to the qualification to hold the office 
rather than the qualification to be elected to the of¬ 
fice; 53 and in this sense, has been defined as the 
capacity of holding, as well as that of being elected 
to, an office the capacity or qualification to hold 
the office;65 capacity to hold office; 6® competency 
to hold the office, if ehosen.®^ The term has been 
compared with “qualification.”®® 

As to eligibility to public office see the C.J.S. 
title Officers § 11, also 46 C.J. p 936 note 94^p 938 
note 21. 

ELIGIBLE. The word is derived from the Latin 
"eligere,” to elect, to choose, the idea primarily in¬ 
volved being that of choosing or selecting;®® and 
has been defined as meaning capable of being chos¬ 
en or elected ;7® capable of holding rather than 
qualified to be elected;71 capable of serving, or le¬ 
gally qualified to serve; 72 fit to be chosen, or 


51. Okl.—Rorabaugh-Brown Dry 

Goods Co. V. Mathews, 20 P.2d 141, 
146, 162 Okl. 283. 


hoisting grain, is a ship or vessel.— 
The Hezekiah Baldwin, D.C.N.T., 12 
P.Cas.No.6,449, 8 Ben. 556. 


52. U.S.—London Guarantee & Acci¬ 
dent Co. V. Ladd, C.C.A.Mich., 299 
F. 562, 565. 

Ala.—^Fuller v. Lanett Bleaching, 
etc.. Works, 67 So. 378, 380, 190 
Ala. 208. 

53. Mo.—St. Mary’s Mill Co. v. Illi¬ 
nois Oil Co., 254 S.W. 735, 738. 

54. Pa.—^Petrie v. Kaufmann & Baer 
Co., 139 A. 878, 879, 291 Pa. 211. 

55. Iowa.—^Boles v. Royal Union 
Life Ins. Co., 257 N.W. 386, 390, 219 
Iowa 178, 96 A.L.R. 1400. 

56. Description, and operation 
“Floating elevators are, primarily, 

boats. Some are scows, and have to 
be towed from place to place by 
steam tugs; but the majority are 
propellers. When the floating eleva¬ 
tor arrives at the ship, and makes 
fast alongside of her, the canal-boat 
carrying the grain is made fast on 
the other side of the elevator. A 
long wooden tube, called the ‘leg of 
the elevator,’ is lowered from the 
tower of the elevator so that its low¬ 
er end enters the hold of the canal- 
boat in the midst of the grain. The 
‘spout* of the elevator is lowered 
into the ship’s hold. The machinery 
of the elevator is then set in motion, 
the grain is elevated out of the ca¬ 
nal-boat, received and weighed in 
the elevator, and discharged into the 
ship."—Budd V. New York, N.Y., 12 
S.Ct. 468, 471, 143 U.S. 517, 529, 36 L. 
Ed. 247. 

AS Ship or vessel 
A floating elevator, constructed 
from a canal boat upon which had 
been built an elevating apparatus for 


57. Defined 

A building in which grain is 
cleaned and adapted for sale.—Sor- 
seleil V. Red Lake Palls Milling Co., 
126 N.W. 903, 905, 111 Minn. 275. 

As grain warehouse see the C.J.S. 
title Warehousemen and Safe De¬ 
positaries § 1, also 28 C.J. p 758 
note 70. 

58. Cal.—Wilmarth v. Pacific Mu¬ 
tual Life Ins. Co., 143 P. 780, 782, 
168 Cal. 636, Ann.Cas.l915B 1120. 

D.C.—Lefler v. Porsberg, l App.D.C. 
36, 42. 

N.T.—^Losie v. Royal Indemnity Co., 
171 N.Y.S. 174, 178, 183 App.Div. 
744. 

59. Wis.—Jahns & Knuth Co. v. 
American Indemnity Co., 196 N.W. 
569, 671. 182 Wis. 556. 

60l Stump puller not InclTided 
Wis.—Squires v. Brown, 174 N.W. 
548, 649, 170 Wis. 166. 

61. U.S.—F. W. Woolworth Co. v. 
Davis, C.C.A.Okl., 41 F.2d 342, 
344. 

62. Defined 

Payment limited by carriers’ sched¬ 
ules to grain unloaded out of cars 
from the west and loaded into cars 
for points east, north, and south.— 
Peavey v. Union Pac. R. Co., C.C. 
Mo., 176 P. 409, 411, 421, 423. 

63. Idaho.—^Bradfield v. Avery, 102 
P. 687. 689, 16 Idaho 769, 23 L.R. 
A.,N.S., 1228. 

64. Kan.—^Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S. 
R. 113, 31 L.R.A. 97. 
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Ohio.—State ex rel. Half v. Pask, 186 
N.E. 809, 810, 126 Ohio St. 633. 

65. Idaho.—Bradfleld v. Ax'ery, 102 
P. 687, 16 Idaho 769, 776, 23 L.R.A., 
N.S., 1228. 

66. Ind.—Shuck v. State, 35 N.E. 
993, 995, 136 Ind. 63. 

67. Ind.—Carroll v. Green, 47 N.B. 
223, 224, 148 Ind. 362. 

Kan.—Demaree v. Scates, ,32 P. 1123,- 
50 Kan. 275, 285, 34 Am.S.R. 113, 
31 L.R.A.' 97. 

Ohio.—State ex rel. Half v. Pask, 186 
N.E. 809, 810, 126 Ohio St. 633. 

68. Ark.—State v. Wheatley, 125 S. 
W.2d 101, 103, 197 Ark. 997. 

Ga.—Rainey v. Taylor, 143 S.B. 383, 
166 Ga. 476. 

Utah.—State ex rel. Stain v. Christen¬ 
sen, 35 P.2d 775, 779, 84 Utah 185. 

69. Kan.—^Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S. 
R. 113, 20 L.R.A. 97. 

20 C.J. p 401 note 40 [a]. 

TO. Mo.—State ex rel. McAllister v. 
Dunn, 209 S.vV. 110, 111, 277 Mo. 
38. 

Ohio.—State ex rel. Haff v. Pask, 186 
N.E. 809, 810, 126 Ohio St. 633. 

20 C.J. p 401 notes 47, 48. 

Similarly expressed 

(1) “Capable of being legally chos¬ 
en."—Demaree v. Scates, 32 P. 1123, 
1126, 50 Kan. 275, 34 Am.S.R. 113, 20 
L.R.A. 97. 

(2) “Electable." 

Kan.—^Demaree v. Scates, supra. 

Mo.—State v. Dunn, 209 S.W, 110, 
111, 277 Mo. 38. 

71. Pa.—^Mosby v. Armstrong, 139 
A. 151, 152, 290 Pa. 517. 

72. S.C.—State v. Johnson, 115 S.B. 
748, 749, 123 S.C. 50. 



ELIGIBLE-^ELIMINATE 


29 C.J.S. 


worthy of choice legally qualified for election or 
appointment;'^^ legally qualified to hold the office 
after an election, that is, at the commencement of 
the term of office proper to be chosen, qualified 
to be elected, or legally qualified;"^® qualified to hold 
as well as to be elected to;'^'^ suitable the sub¬ 
ject of selection or choiceJ® While it is true that 
the word may apply to the time of selection or elec¬ 
tion, yet where such meaning is not clearly indicat¬ 
ed by the manner in which the word is used or by 
the qualifications or modifications thereof, it natur¬ 
ally applies to one’s fitness or qualification to hold 
the office,®® and not infrequently has been held to 
relate to the time of the assumption of an office 
rather than to that of the election thereto and 
hence, although one is disqualified at the time of 
his election, he may take the office if the disqualifi¬ 
cation is removed before the commencement of the 
term.®® The term may also be used as meaning 
desirable,®® or preferable.®^ 

Under some circumstances, the term has been held 
equivalent to, or synonymous with, ^^entitled,"®® and 


“qualified;”®® and under other circumstances it has 
been distinguished from “necessary,”®'^ and “quali¬ 
fied.”®® 

Phrases: “‘Eligible’ as a director,”®® “eligible as 
a juryman,”®® “ ‘eligible’ for old age assistance,”®i 
“eligible thereto at time of said election,”®® “ ‘eligi¬ 
ble to any’ office,”®® “eligible to any office of trust 
or profit,”®'^ “eligible to citizenship,”®® “eligible to 
participate,”®® and “eligible to re-election or ap¬ 
pointment ;”®'7 and also “an eligible freehold house 
fit and proper for investment.”®® 

ELIMINATE. Defined generally as to expel, get 
rid of, remove, or thrust put; to throw aside, or 
disregard as injurious, superfluous, irrelevant, or 
for any reason undesirable or unnecessary;®® and 
more specifically, with reference to an instrument 
that has been made part of a document or record, 
as meaning to strike out, or to hold as of no ef- 
feet.i 

Phrases: “Eliminate . . . grade crossings;”® 


73. Kan.—^Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S.R. 
113, 20 L.R.A. 97. 

N.T.—Gorman v. Forty-Second St. 
M. & St. N. Ave. Ry. Co., 203 N.Y. 
S. 632, 633, 208 App.Div. 214. 

20 C.J. p 401 notes 40, 43. 

Similarly expressed 

(1) “Fit for or worthy of choice or 
adoption.”—State v. Moores, 73 N. 
W. 299, 304, 52 Neb. 770. 

(2) “Worthy to be chosen or se¬ 
lected.”—Demaree v. Scates, 32 P. 
1123, 1126. 50 Kan. 275, 34 Am.S.R. 
113, 20 L.RA. 97. 

74. Neb.—State v. Boyd, 48 N.W. 
739, 745, 51 N.W. 602, 31 Neb. 682. 

Applicable to appointive offices 
Nev.—State v. Clarke, 31 P. 545, 546, i 
21 Nev. 333, 37 Am.S.R 617, 18 L. I 
R.A. 313. 

75. Kan.—^Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S.R. 
113, 20 L.R.A. 97. 

76. Ark.—State ex rel. Evans v. 
Wheatley, 125 S.W.2d 101, 103, 197 
Ark. 997. 

Ga.—Rainey v. Taylor, 143 S.E. 383, 
166 Ga. 476. 

20 C.J. p 401 notes 51, 53, 54. 
Similarly expressed 

(1) “Pitted or qualified to be chos¬ 
en or elected.”—Powell v. Hart, 61 
So. 233, 235, 132 La. 287. 

(2) “Legally qualified to be elected 
and to hold office.”—^Demaree v. 
Scates, 32 P. 1123, 1126, 50 Kan. 275, 
34 Am.S.R 113, 31 L.RA. 97. 

(3) “Qualified to be chosen.”—State 
V. Boyd, 48 N.W. 739. 745, 51 N.W; 
602, 31 Neb. 682. 


(4) “That may be selected, or elect¬ 
ed.” 

Kan.—Demaree v. Scates, supra. 
Ohio.—State ex rel. Haff v. Pask, 186 
N.E. 809, 810, 126 Ohio St. 633. 

77. Cal.—^Helwig v. Payne, 241 P. 
884, 885, 197 CaL 524. 

78. Neb.—State v. Moores, 73 N.W. 
299, 308, 52 Neb. 770. 

Similarly expressed 

“Legally or morally suitable.”— 
Powell V. Hart, 61 So. 233, 235, 132 
La. 287, 

79. Cal.—Searcy v. Grow, 15 Cal. 117, 

121 . 

Ind.—Carroll v. Green, 47 N.E. 223, 
224, 148 Ind. 362. 

80. Idaho.—Bradfield v. Avery, 102 
P. 687. 689, 16 Idaho 769, 23 L.R. 
A.,N.S., 1228. 

N.T.—People v. Purdy, 47 N.T.S. 601, 
602, 21 App.Div. 66. 

81. La.—Powell v. Hart, 61 So. 233, 
235, 132 La. 287. 

82. Ill.—People V. Hamilton, 24 Ill. 
App. 609, 612. 

Wis.—State v. Murray, 28 Wis. 96, 99, 
9 Am.R. 489. 

See the C.J.S. title Officers § 11, also 
46 C.J. p 936 note 94-p 938 note 21. 

83. Kan.—Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S.R. 
113, 20 L.R.A. 97. 

N.T.—Gorman v. Forty-Second St. M. 
& St. N. Ave. Ry. Co., 203 N.T.S. 
632. 633, 208 App.Div. 214. 

84. Kan.—^Demaree v. Scates, 32 P. 
1123, 1126, 50 Kan. 275, 34 Am.S.R. 
113, 20 L.R.A. 97. 

85. Minn.—State v. Jansen, 290 N.W. 
557, 559, 207 Minn. 250. 


86. N.M.—Gibbany v. Ford, 225 P. 
577, 578, 29 N.M. 621—Board of 
Corners of Guadalupe County v. 
District Court of Fourth Judicial 
Dist., 223 P. 516, 522, 29 N.M. 244. 

87. Ky.—Commonwealth v. Morrison, 
2 AKMarsh. 75, 84. 

88. Cal.—Bradley v. Clark, 65 P. 
395, 396, 133 Cal. 196. 

20 C.J. p 401 note 63 [a]. 

89. Eng.—Ex parte Stock, 10 Jur. 
N.S. 790. 

9a S.C.—State v. Johnson, *115 S.E. 
748, 749, 123 S.C. 50. 

91. Minn.—State v. Jansen, 290 N.W. 
557, 558, 207 Minn. 250. 

92. Ala.—Beatty v. Hartwell, 115 So. 

I 164, 165, 217 Ala. 239. 

93. Vt.—State v. Edwards, 130 A. 
276, 277, 99 Vt. 1. 

94. Neb.—State v. Moores, 73 N.W. 
299, 302, 52 Neb. 770. 

95. U.S.—In re Reid, D.C.Or., 6 F. 
Supp. 800, 801. 

96. Ohio.—^Industrial Commission of 
Ohio V. Flynn, 194 N.E. 420, 421, 
129 Ohio St. 220. 

97. Pa.—^Mosby v. Armstrong, 139 
A. 151, 152, 290 Pa. 517. 

98. Eng.—Hope v. Walter, [1900] 1 
Ch. 267, 258. 

99. Century D. 

1. Puerto Rico.—^Polo v. Dominguez, 
15 Puerto Rico 592, 596. 

2. ‘‘Avoid crossings” distinguished 
Kan.—^Board of Corners of Harvey 

County V. Missouri Pac. R. Co., 220 
P. 1056, 1057, 114 Kan. 816. 

See also the C.J.S. title Railroads 5 
161, and 51 C.J. p 678 notes 6-11. 



29 C.J.S. 


ELIMINATE—ELON GATJT 


and also 'eliminated’ from the 'argument practical¬ 
ly all other points.’ 

ELIMINATION. Defined generally as the act of 
removing, throwing aside, or disregarding.^ 

In old English law, the act of banishing or turn¬ 
ing out of doors.5 

Phrase: "Elimination of railroad grade cross¬ 
ings.”® 

ELINOUATION. The punishment of cutting out 
the toiigue.7 

EUSOB. See the C.J.S. title Sheriffs and Consta¬ 
bles § 33, also 20 C.J. p 402 notes 75, 76. 

ELIZA. See the C.J.S. title Names § 7, also 45 C.J. 
p 375 note 94 [a] (8). ■ 

ELL. As a measure of length, corresponding ap¬ 
proximately to the modern yard, see the C.J.S. ti¬ 
tle Weights and Measures § 1. 

ELLEN. See the C.J.S. title Names §§ 7, 8,12, also 
45 C.J. p 375 notes 94 [a] (9), 97 [b] (4), and p 
382 note 96 [a] (1). 

ELLENBOBOT7GH*S ACT. An English statute, 43 
George III e 58, punishing offenses against the per¬ 
son.® 

ELLIOTT. A closed cup or device used in deter¬ 
mining the "flash point” or temperature of heated 
oil at which the vapor arising therefrom flashes mo¬ 
mentarily into a perceptible flame upon the appli¬ 
cation to it of fire and then immediately goes out, 
and the "fire point” or temperature of the heated 
oil at which upon the application of fire combustion 


continues uninterruptedly until the oil is entirely 
consumed.® 

ELLIPSIS. An omission from a construction of 
one or more words which are evidently understood 
but must be supplied to make the expression gram¬ 
matically correct; the omission of words that are 
easily understood, that are not necessary to express 
the meaning, but that are necessary for grammati¬ 
cal completeness;!® omission of words or clauses 
necessary to complete the construction, but not nec¬ 
essary to convey the meaning.!! 

ELLIPTICAL. Pertaining to or marked by ellip¬ 
sis; defective; having a part left out.! 2 
Phrase: "Elliptical construction.”!® 

ELOGlUM. In the civil law, a will or testament.!^ 

ELOIGN. To take away beyond the jurisdiction, 
or to conceal an object from the court.!® 

Phrase: "Eloigned and took from her possession 
without her consent.”!® 

ELOIGNMENT. The getting a thing or person out 
of the way; or removing it to a distance, so as to 
be out of reach ;!'^ the taking away beyond the ju¬ 
risdiction of a court, or the concealing of the object 
matter.!® 

ELONGATUS, ELONGATA, ELONGATXJM. Lat- 
in, literally "eloigned.” In practice, eloigned, or 
carried away to a distance.!® 

ELONGAVIT. In England, a return by the ser- 
jeant-at-mace in a proceeding by foreign attach- 
ment.20 


3. nuplyiner aTjandonmexit of all oth¬ 
er g^rounds.—Merritt v. Crane Co., 
SO N.K 103, 106, 225 HI. 181. 

4. Century D. * 

5. Black L.D. 

6. N.y.—Erie R. Co. v. Department 
of Labor of State of New York, 251 
N.T.S. 581. 583, 233 App.Div. 35. 

See also the C.J.S. title Railroads § 
161, and 51 C.J. p 678 notes 6-11. 

7. Black L.D. 

8. Black L.D. 

9. Conn.—State v. Boylan, 65 A. 595, 
596, 79 Conn. 463. 

10. La.—State v. Staub, 162 So. 766, 
769, 182 La. 1040. 

11. *<AXL elliptical form of expression 
is quite common in writing and 
speaking alike, and perhaps in wills 
and contracts most of all. It is not 
necessary to repeat things that have 
just been expressed; they are under¬ 
stood to be in the mind of the speak¬ 
er or writer, and the listener or read¬ 
er likewise understands them, with¬ 


out repetition,”—^In re Lippincott's 
Estate, 120 A. 136, 137, 276 Pa. 283. 

12. Century D. 

13. Defined 

“The omission of a word or clause 
to avoid repetition is a common gram¬ 
matical practice known as elliptical 
construction. A sentence so con¬ 
structed is ambiguous only when the 
omission renders possible more than 
one interpretation.”—Sirvint v. Fi¬ 
delity & Deposit Co. of Maryland, 
272 N.T.S. 556, 557, 242 App.Div. 187. 

14. Black L.D. 

15. Wash.—Garneau v. Port Blakely 
Mill Co., 36 P. 463, 465, 8 Wash. 
467. 

16. **The use of the word *eloign’ is 
merely a euphemistic designation of 
what might well be called larceny 
from the person, or larceny from the 
house.--Wall v. Wall, 168 S.E. 893, 
895, 176 Ga. 757. 

17. Black L.D. 

18. Wash.—Garneau v. Port Blake¬ 
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ly Mill Co., 36 P. 463, 465, 8 Wash. 
467. 

As applied to witnesses or evidence 
see the C.J.S. title Evidence § 154, 
also 22 C.J. p 110 notes 35-43. 

1ft. Black L.D. 

As return to writs 

(1) “Elongatus” was “a return 
made by a sheriff to a writ de hom- 
ine replegiando, stating that the par¬ 
ty to be replevied has been eloigned, 
or conveyed out of his jurisdiction.” 
—^Black L.D. 

(2) “Blongata” was “the old form 
of the return made by a sheriff to a 
writ of replevin, stating that the 
goods or beasts had been eloigned; 
that is, carried to a distance, to plac¬ 
es to him unknown. The word 
'eloigne' is sometimes used as syn¬ 
onymous with ‘elongata.* ”—^Black L. 
D. 

20. Black L.D. 

<<Zn England, where in a proceed¬ 
ing by foreign attachment the plain¬ 
tiff has obtained judgment of ap- 



ELOPE--EM 


29 C.J.S- 


ELOPE. To' run away, to escape privately, from 
the place or station to which one is bound by duty; 
said especially of a man or woman, either married 
or unmarried, who runs away with a paramour or 
s-weetheart.21 

ELOPEMENT. The act of the wife, who volun¬ 
tarily deserts her husband to go away with and 
cohabit with another man ;22 the departure of a 
married woman from her husband and dwelling with 
an adulterer;23 also, in a popular sense, the act of 
an unmarried woman in secretly leaving her home 
with a man, especially with a view to marriage 
without her parents’ consent.24 It has been said 
that the Tvord is not a legal term, but, in modern 
use, has a criminal connotation.25 It implies not 
merely a going away or leaving, but a going be¬ 
yond actual control,26 and, under particular cir¬ 
cumstances, adultery,27 although the courts in many 
of the earlier cases exclude the conception “adul¬ 
tery” from the meaning of the word. 2® 

ELSE. Besides; ‘ other than the person,, thing, 
place, etc., mentioned .22 
Phrase: “I. S. or else 1. 

ELSEWHEBE. The term is a most comprehensive 


one ,21 and has been defined as any other place, 
in some other place, or in other places, indefinite¬ 
ly ;22 in another place, or in other places; some¬ 
where or anywhere else.22 The term does not al¬ 
ways mean literally any other place whatever, but 
may be more or less limited by the context ;24 and 
is usually construed in accordance with the ejusdem 
generis rule.25 In criminal cases, the word is the 
literal meaning of “alibi.”26 Used in instruments 
transferring property, the word is generally con¬ 
strued as not applying to after-acquired property, 
real27 or personal.28 

Phrases: “And elsewhere in the State of Tex¬ 
as,”29 “and not elsewhere,”^® “beyond sea, or else- 
where,”4i “elsewhere in said state,”42 “house of as¬ 
signation or ‘elsewhere,’ ”43 “house of ill fame or 
of assignation or elsewhere,”44 “State of Missouri 
or elsewhere,”45 “streets or highways or else- 
where,”46 “the United ICingdom or elsewhere,”47 
and “to the Pacific, Indian, and Chinese oceans, 

and elsewhere.”48 

ELUVIONES. In old pleading, spring tides.^2 

EM. In printing, the square of any size of type.®® 
The term has been compared with “folio.”2i 


praisement, but by reason of some 
act of the garnishee the goods can¬ 
not be appraised, (as where he has 
removed them from the city, or has 
sold them, etc.,) the serjeant-at-mace 
returns that the garnishee has 
eloigned them, i. e., removed them 
out of the jurisdiction, and on this 
return (called an ‘elongavlt') judg¬ 
ment is given for the plaintiff that 
an inquiry be made of the goods 
eloigned. This inquiry is set down 
for trial, and the assessment is made 
by a jury after the manner of ordi¬ 
nary issues.*'—^Black L.D. 

21. N.C.—State v. Hopper, 119 S.E. 
769, 772, 186 N.C. 405. 

22. N.C.—State v. O'Higgins, 100 S. 
E. 438, 178 N.C. 70S. 

23. N.C.—State v. Hopper, 119 S.E. 
769, 772. 186 N.C. 405, quoting 
Corpus Taxis. 

24. Black L.D. 

25. Eng.—Hatchett v. Babbeley, 2 
W.B1. 1079, 1080, 96 Reprint 636. 

20 C.J. p 402 note 84 [a]. 

26. N.H.—Cogswell v. Tibbetts, 3 N. 
H. 41, 42. 

27. N.C.—State v. Ashe. 145 S.E. 
784, 786, 196 N.,C. 387. 

28. N.C.—^State v. Hopper, 119 S.B. 
769, 772, 186 N.C. 405, quoting 
Corpus Taxis. 

29. Century D. 

30 . As an undertakisig by I- S. 

An instrument signed *T. S. or else 


I. G.," but otherwise having the 
ordinary form of a promissory note, 
is not a promissory note by I G 
within the statute of Anne, because 
it operates differently as to the par¬ 
ties. It is an absolute undertaking 
on the part of I S to pay; and It 
is conditional only on the part of 
I G, for he undertakes to pay only 
in the event of I S's not paying.— 
Perris v. Bond, 4 B. & Aid. 679, 680, 
6 E.C.L. 651, 106 Reprint 1085. 

31. Eng.—Guidot v, Guidot, 3 Atk. 

254, 256. 26 Reprint 948. 

20 C.J. p 402 note 88 [e], [j]. 

33. La.—State v. Sanders, 68 So. 
125, 126, 136 La. 1059, Ann.Cas. 
1916E 105. 

33. Pa.—Commonwealth v. Bowser, 
61 Pa.Super. 107, 113. 

34. Black L.D. 

35. N.J.—State v. Camden, 19 A. 
639, 540, 52 N.J.Law 289. 

20 C.J. p 402 note 88 [a]. 

36- Ariz.—Azbill v. State, 172 P. 
658, 659, 19 Ariz. 499. 

37- Eng.—^Pinney v. Marriott, 32 
Beav. 643, 645, 55 Reprint 252. 

20 C.J. p 402 note 88 [d]. 

38. Eng.—Greenbirt v. Smee, 35 L. 
T.Rep.N.S. 168, 171. 

39. Phrase held indefinite 

The text phrase descriptive of em¬ 
ployees to be covered by compensa¬ 
tion insurance 'left indefinite and 
uncertain the place where it was to 
be operative.”—^American Employers’ 


Ins. Co. V. Hookfln, Tex.Civ.App., 33 
S.W.2d 801, 805, citing Corpus Toils. 

40. Mo.—^McIntyre v. Liverpool, 
London & Globe Ins. Co., 110 S.W. 
604, 605, 131 Mo.App. 88. 

41. Tex.—Supreme Ruling of Fra¬ 
ternal Mystic' Circle v. Hoskins, 
Civ.App., 171 S.W. 812. 

42t N.J.—Garrison v. Engle, 193 A. 
820, 824, 15 N.J.Misc. 592. 

43. Pa.—Commonwealth v. Mer- 
meda, 94 Pa.Super. 522, 524. 

44. Minn.—State v. McCrum, 36 N. 
■W. 102, 38 Minn. 154, 156. 

45. Mo.—Missouri Lead Min. & 
Smelting Co. v. Reinhard, 21 S.W. 
488, 490, 114 Mo. 218, 229, 35 Am. 
S.R. 746. 

48. N.J.—State v. Camden, 19 A. 

539, 540, 52 N.J.Law 289. 

20 C.J. p 402 note 88 [a] (2). 

47. Eng.—Colquhoun v. Brooks, 21 
Q.B.D. 52, 58, affirmed 14 App.Cas. 
493. 

48. U.S.—^Brown v. Jones, C.G.Mass., 
4 F.Cas.No.2,017, 2 Gall. 477, 479. 

4 6. Black L.D. 

50. Century D. 

It was originally square, and 
such square is the unit of measure¬ 
ment, and varies in size as the type 
varies.—Hobe v. Swift, 59 N.W. 831, 
832, 58 Minn. 84. 

61. Minn.—^Hobe v. Swift, supra. 
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EMANCIPATED-EMBANKMENT 


BMANCIPATB. To release, or set free.52 Spe¬ 
cifically applied to the freeing of a child from pa¬ 
rental control see the C.J.S. title Parent and Child 
§§ 86, 87, also 46 C.J. p 1341 notes 72-78. 

Phrase: "Emancipated minors.”53 

BMANCIPATIO. In Roman and civihlaw, one form 
of release from the "patria potestas” during the 
life of the "pater familias.”54 ^ brief discussion of 
the origin of emancipatio in the early Roman law 
and its development into the modern civil law forms 
is contained in 20 Corpus Juris page 403 notes 
98-9. 

BMANCIPATION*. An act by which a person who 
was once in the power or under the control of an¬ 
other is rendered free.^S The term is now principal¬ 
ly used with reference to the emancipation of a mi¬ 
nor child by its parents.56 In Roman law, the en¬ 
franchisement of a son by his father, which was 
anciently done by the formality of an imaginary 
sale.®7 In England, the term has been borrowed 
from the Roman law, and is constantly used in the 
law of parochial settlements.58 

Phrases: "Emancipation proclamation,”59 and 
"partial emancipation.”®® 

BMBAJADOB. In Spanish law, ambassador.®^ 
P.MHAT.M. To treat a dead body with special 


preparations, as aromatic oils or arsenic, in order to 
preserve it from decay.®^ 

BMBALMBB. One who so treats a dead body by 
means of chemical substances, embalmers’ fluid, 
gases administered either externally or internally, 
or both, as to disinfect and preserve the body.®® 
The term has been distinguished from "undertak¬ 
er.”®^ 

EMBALMING*. A verbal noun defined by statute 
as the disinfection or preservation of the dead hu¬ 
man body, entire or in part, by the use of chemical 
substance, embalmer’s fluid or gases on the body, 
or by the introduction of the same into the body, 
by either arterial or cavity embalming or by hypo¬ 
dermic injection of fluid ordinarily used for em- 
balming.®5 

EMBANKMENT. In its common, usual, or accept¬ 
ed meaning, a bank, dike, mound or other earth¬ 
work raised for any purpose, as to carry a canal, 
road, or railway over a valley;®® a ridge of earth 
^of suf&eient height and base to form a serious ob¬ 
struction to a highway, if raised across its pas¬ 
sage.®*^ It has been said that embankments, ex¬ 
cept for retaining walls, are normally made of 
earth, not of rock.®® Listed in the subjoined note 
axe specific instances, depending on the circumstanc¬ 
es of the particular case, of things included within 
the term.®® The term has been held synonymous 


Sfl. Iowa.—^Porter, v. Powell, 44 N. 
W. 296, 296, 79 Iowa 151, 18 Am. 
S.R. 353, 7 L..R.A. 176. 

53. Wis.—Tando v. Vernon County, 
276 N.W. 369, 364, 226 Wis. 602. 

54. Escriche Diccionario. 

55. Conn.—^Town of Plainville v. 
Town of Milford, 177 A 138, 140, 
119 Conn. 380. 

20 C.J. p 403 note 11. 

Similarly expressed 

“The act by which one who was 
unfree, or under the power and con¬ 
trol of another, is rendered free, or 
set at liberty and made his own 
master.**—^Black Li.D. 

5a Black L.D. 

20 C.J. p 403 note 11 [a]. 

See also the C.J.S. title Parent and 
Child §§ 86, 87, and 46 C.J. P 1341 
notes 72-78. 

57. Black L.D. 

"Abolished by Jhstiniaai, who sub¬ 
stituted the simpler proceeding of a 
manumission before a magistrate.*’ 
—Black L.D. 

5& Black L..D. 

20 C.J. p 403 note 11 [a], 

^*Ail executive proelamationi de¬ 
claring that all persons held in 
slavery in certain designated states 


and districts were and should re¬ 
main free. It was issued January 
1, 18 6 3, by Abraham Lincoln, as 
president of the United States and 
commander in chief of its armed 
forces.**—^Black L.D. 

See also the C.J.S. title Slaves § 
10, and 58 C.J. p'763 notes 53-56. 

60. Tenn.—^Memphis Steel Const. 
Co. V. Lister, 197 S.W. 902, 903, 
138 Tenn, 307, L,R.A.1918B 406. 

61. Escriche Diccionario. 

62. Pa.—Commonwealth v. Mark- 
mann, 174 A 6, 9, 114 Pa.Super. 
29. 

63. Wis.—State v. Whyte, 188 N.W. 
607, 609, 177 Wis. 641, 645, 23 A 
L.R. 67. 

64. Wis.—State v. Whyte, supra. 

65. Wis.—State v. Whyte, supra. 

68. N.H.—Wilder v. Concord, 56 A 

193, 196, 72 N.H. 259. 

Similarly expressed 

(1> “An artificial bank or mound 
of earth . . . used either ex¬ 

clusively as a roadway or as a rail¬ 
road bed, or exclusively as a pro¬ 
tection from overflow or as both.’*' 
—State V. New Orleans & N. E. R. 
Co., 7 So. 226, 228, 42 La.Ann. 138. 

667. 


(2) “A structure of earth or other 
material usually placed upon the 
bank of a stream or near the shore 
of a lake, bay, etc., the ends of 
which extend across low land to 
higher ground, forming a continu¬ 
ous bulwark or obstruction to water, 
designed to keep it within the in- 
closure thus formed.**—Morton v. 
Oregon Short Line R. Co., 87 P. 151, 
153, 48 Or. 444, 120 Am.S.R. 827, 7 
L.R.A.,N.S., 344. 

67. Ind.—State v. Day, 52 Ind. 483, 
485. 

63. N.J.—Curley v. Hudson County, 
49 A 471, 473, 66 N.J.Law 401. 

69b Particular things included 

(1) A natural, as well as an arti¬ 
ficial, barrier.—Garnet Ditch & Res¬ 
ervoir Co. v. Sampson, 110 P. 79, 83, 
48 Colo. 285. 

(2) A raised condition of the 
ground produced by digging away 
the soil adjoining.—^Wilder v. Con¬ 
cord, 56 A. 193, 196, 72 N.H. 259. 

(3) A road with a vertical stone- 
supported drop at the side of eleven 
inches.—Parker v. Town of New 
Boston, 104 A 346, 346, 79 N.H. 

64. 
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with “dike;”70 and has been compared with or dis¬ 
tinguished from “cut” see 25 C.J.S. p 434 note 11, 
and “levee” see the C.J.S. title Levees and Flood 
Control § 1, also 36 C.J. p 997 note 2 [e]. 

EMBABGrO. The word has been said to be without 
meaning in private law.^i It has been described as 
an unusual exercise of power bj" the government, a 
permanent restraint, making the sailing of ships il¬ 
legal, and therefore impossible, and rendering that 
illegal which had previously been legal,and de¬ 
fined as meaning an edict of the government pro¬ 
hibiting departure or entry of ships of commerce; 
a stoppage, or impediment; a prohibition, absolute 
or partial; as a verb, to lay or put an embargo on, 
as ships or commerce.’'^ TVhile in a strict sense 
an embargo is a proclamation or order of state, usu¬ 
ally issued in times of war or threatened hostili¬ 
ties, prohibiting the departure of ships or goods 
from some or all ports of such state until further 
order, the term has been applied sometimes to gov¬ 
ernment control of particular exports under execu¬ 
tive order during the continuance of conditions ex¬ 
istent in the country by reason of a strike.*^^ 

As applied to carriers by land, see Carriers § 28 a 
note 71, and to shipping see the C.J.S. titles In¬ 
surance § 862, also 38 C.J. p 1105 notes 66, 67, Ship¬ 
ping § 108, also 58 C.J. p 354 notes 73, 74, and War 
§ 7, also 67 C.J. p 341 note 73-p 344 note 5 and 
20 C.J. p 404 notes 24-26. 

In Spanish law, the sequestration of property by 
judicial order, on account of debt or crime.^^ 

EMBABEASS. To hamper or impede as with en¬ 
tanglements; encumber, render intricate or difl- 
cult, beset with difficulties, confuse or perplex, as 


confiicting circumstances, pecuniary complications, 
etc.76 In English pleading and practice, the bring¬ 
ing forward of a defense of which defendant is not 
entitled to make use.'^'^ 

-^Embarrassed. In its application to a man’s 

financial condition or standing, encumbered with 
debt; beset with urgent claims and demands; un¬ 
able to meet his pecuniary engagements, etc.^S 

Phrase: “Hotel Proprietors Embarrassed.’’^^ 

EMBASSADOB. A variant form of the word “am¬ 
bassador” see Ambassadors and Consuls § 1. 

EMBASSAGE or EMBASSY. The message or 
commission given by a sovereign or state to a min¬ 
ister, called an “ambassador,” empowered to treat 
or communicate with another sovereign or state; al¬ 
so the establishment of an ambassador.^^ 

EMBED or IMBED. To lay as in a bed; to lay in 
surrounding matter; to bed; as, to embed a brick 
in mortar; specifically, in microscopy, to place a 
substance in a mass of wax, parafin, or other mate¬ 
rial, to give it support while it is being cut by a 
microtome; sometimes used intransitively with the 
meaning “lying upon.’’^^ The term does not neces¬ 
sarily imply entire inelosure or complete immer- 

sion.S2 

EMBEB DAYS. In ecclesiastical law, those days 
which the ancient fathers called “quatuor tempera 
jejunii” are of great antiquity in the church. They 
are observed on Wednesday, Friday, and Saturday 
next after Quadragesima Sunday, or the first Sun¬ 
day in Lent, after Whitsuntide, Holyrood Day, in 
September, and on St. Lucy’s Day, about the middle 
of December.*® 


(4) Railroad ties and the ballast¬ 
ing or filling ifa between them.— 
Pittsburg, Virginia & Charleston R. 
Co. V. Rose. 74 Pa. 362, 369. 

70L Or.—Morton v. Oregon Short 
Line R. Co., 87 P. 161, 153, 48 Or. 
444, 120 Am.S.R. 827, 7 L.R.A..N. 
S.. 344. 

71. U.S.—G-reat Atlantic & Pacific 
Tea Co. v. Cream of Wheat Co., D. 
C.N.Y., 224 P. 566, 575. 

“imbargo’* was an old form of 
“embargo.”—^Black L.D. 

7a. U.S.—The Malcolm Baxter, Jr., 
C.C.A.N.Y., 20 P.2d 304. 306. 

73- Ohio.—^Williams-Donahue Co. v. 
Pelty, 21 Ohio N.P.,N.S., 233, 237. 

74. N.Y.—^Ernesto Poglino & Co. v. 
Webster, 216 N.Y.S. 225, 237. 217 
App.Div. 282. 


75. Escrlche Diccionario. 

“Embargo preventlTO*' 

The Spanish name for a remedy 
corresponding to the “attachment” 
of American law.—Guevara v. Pas- 
cual, 12 Philippine 311, 312. 

Eatture of remedy discussed 
Puerto Rico.—Garces v. Franceschi, 
1 Puerto Rico 84, 86. 

7& Century D. 

77. Eng.—Heugh v. Chamberlain, 25 
Wkly.Rep. 742, 743. 

20 C.J. p 404 notes 28 [a], [b]. 

78- Pa.—Hayes v. Press Co., 18 A. 
331, 332, 127 Pa. 642, 14 Am.S.R. 
874, 5 L.R.A. 643. 

78- Pa.—Hayes v. Press Co., supra. 

80. Black L.D. 

81. U.S.—In re Engle, C.C.P.A., 83 
F.2d 922, 923. 


Similarly expressed 

“To sink or lay as in a bed; to 
deposit as in a partly inclosing mass, 
as of earth.”—^Palmer Pneumatic 
Tire Co. v. Lozier, C.C.Ohio, 84 F. 
659, 667. 

82. U.S.—Palmer Pneumatic Tire 
Co. V. Lozier, supra. 

83. Black L.D. 

Times of ordination 

“Our almanacs call the weeks in 
which they fall the ‘Ember Weeks,’ 
and they are now chiefiy noticed on 
account of the ordination of priests 
and deacons; because the canon ap¬ 
points the Sundays next after the 
Ember weeks for the solemn times of 
ordination, though the bishops, if 
they please, may ordain on any Sun¬ 
day or holiday.”—^Black L.D. 
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EMBEZZLEMENT* 

This Title includes fraudulent appropriation of personal property by one in possession thereof, to 
whom it has been intrusted by or for the owner, as bailee, servant, agent, trustee, public officer, etc.; 
nature and elements of the crimes of embezzlement, larceny by bailee, etc.; nature and extent of crim¬ 
inal responsibility therefor, and grounds of defense; and prosecution and punishment of such acts as pub¬ 
lic offenses. 


Matters not in this Title, treated elsexvhere in this work, see Descriptive-Yl'ord Index 

Analysis 

L OFFENSES AND RESPONSIBILITY THEREFOR, §§ 1-26 

11. PROSECUTION AND PUNISHMENT, §§ 27-48 

Sub-Analysis 

I. OFFENSES AND RESPONSIBILITY THEREFOR—p 670 

§ 1. Definitions—p 670 

2. Origin and nature of offense in general—^p 671 

3. Statutory provisions—^p 671 

4. Larceny and embezzlement distinguished—p 672 

5. Elements of offense—^p 674 

6. - Property subject to embezzlement—^p 675 

7. -Value of property—^p 676 

8. - Ownership of property—p 676 

9. - Possession or custody of property—^p 678 

10. - Capacity or character in which property is received or held—^p 679 

11. - Conversion or appropriation of property—p 682 

12. - Intent—p 687 

13. Embezzlement by particular classes of persons—^p 690 

14. - Servants, clerks, and employees—^p 690 

15. -Agents—^p 691 

16. - Partners—p 693 

17. - Bailees or others having possession under agreement—^p 693 

18. -Attorneys—p 695 

19. - Guardians, executors, or administrators and trustees—695 

20. - Assignees in insolvency or bankruptcy, and receivers—^p 696 

21. - Officers and employees of corporations and associations—^p. 696 

22. - Public officers and employees—p 697 

23. Attempts—^p 700 

24. Degrees—p 700 

25. Defenses—p 701 

26. Persons liable—^p 703 

n. PROSECUTION AND PUNISHMENT—p 704 

§ 27. Indictment or information—p 704 

28. - Under statutes designating or punishing offense as larceny—^p 707 

29. - Description of property—^p 708 

30. - Value of property—^p 710 

31. - Ownership of property—p 710 

32. - Possession or custody of property—^p 714 
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n. PROSECUTION AND PUNISHMENT—Continued 

§ 33. - Capacity or character in which property was repeived or held—^p 715 

34. -Conversion or appropriation—p 717 

35. - Intent—^p 718 

36. -Against public officers or employees—p 719 

37. -Issues, proof, and variance—^p 723 

38. Presumptions and burden of proof—p 730 

39. Admissibility of evidence—731 

40. - Possession or custody of property and character thereof—^p 735 

41. -Intent—^p 736 

42. Weight and sufficiency of evidence—p 737 

43. -As to intent—^p 742 

44. -As to value of property—p 743 

45. Questions of law and fact—p 743 

46. Instructions—p 745 

47. Verdict—p 751 

48. Sentence and punishment—^p 753 


L OFFENSES AND RESPONSIBILITY THEREFOR 


§ 1. Definitions 

Embezzlement is broadly defined as the fraudulent 
appropriation of another's property by a person to whom 
it has been intrusted or Into whose hands it has lawfully 
come. 

Embezzlement is broadly defined in Corpus Juris, 
which has been quoted as an authoritative text, as 


the fraudulent appropriation of another’s property 
by a person to whom it has been intrusted or into 
whose hands it has lawfully come; and this or sub¬ 
stantially similar language is used in practically all 
of the cases where a definition of the offense has 
been'attempted.! 


1. U.S.—Weinhandler v. U. S., C.C. 
A.N.Y., 20 F.2d 359, certiorari de¬ 
nied 48 S.Ct. 116, 275 U.S. 554, 72 
L.Ed. 423—Tredwell v. United 
States, C.C.A.Va., 266 P. 350—The 
Washington, D.C.N.T., 19 F.Supp. 
719. 

Ala.—Abbott V. State, 167 So. 599, 
27 Ala-App. 87, certiorari denied 
167 So. 602, 232 Ala. 194. 

Ark.—Arnett v. State, 70 S.W.2d 38, 
188 Ark. 1106—Kent v. State, 220 
S.W. 814, 143 Ark. 439. 

Cal.—People v. Steffner, 227 P. 699, 
67 CaLApp. 23—People v. Sichof- 
sky, 208 P. 340, 58 Cal.App. 257. 
Colo.—Phenneger v. People, 276 P. 

983, 987, 85 Colo. 442. 

Ga.—Thompson v. State, 170 S.B. 328, 
47 Ga.App. 229. 

Ind.—^Schoenrock v. State, 141 N.E. 
351, 193 Ind. 580. 

Kan.—State v. Watson, 67 P.2d 515, 
145 Kan. 792, 110 A.L.R. 998. 

Ky.—Commonwealth v.^ Bain, 43 S.W. 
2d 8, 240 Ky. 749. 

La.—State v. Smith, 195 So. 523, 194 
La. 1015—^National Casualty Co. v. 
Union Indemnity Co., 131 So. 682, 
14 La.Abp. 450. 

Md.^—Jordan v. James & Holmstrom 
Piano Co.. 117 A. 366, 140 Md. 
207. 

Mich.—^American Life Ins. Co. v. 


U. S. Fidelity & Guaranty Co., 246 
N.W. 71, 73, 261 Mich. 221—People 

V. Bergman. 224 N.W. 375, 246 
Mich. 68. 

Mo.—State v. Davis, 292 S.W. 430, 
315 Mo. 1285. 

Neb.—Buckley v. State, 269 N.W. 
892, 131 Neb. 752. 

N.C.—State v, McLean, 182 S.B. 700, 

' 209 N.C. 38—State v. Cohoon, 174 
S.E. 91. 206 N.C. 388. 

Okl.—^Abernathy v. State, Cr., 101 
P.2d 634—^Lyon v. State, Cr., 100 P. 
2d 287. 

Or.—State v. Cooke, 278 P. 936, 938, 
130 Or. 552, quoting Corpus Juris. 
Pa.—Commonwealth v. Mitchneck, 
198 A. 463, 130 Pa.Super. 433. 
|S.C.—State V. Gregory, 4 S.E.2d 1» 
191 S.C. 212—State v. Brown, 182 
S.E. 838, 178 S.C. 294, appeal dis¬ 
missed Brown v. State, 56 S.Ct. 
750, 298 U.S. 639, 80 L.Ed. 1372. 
Tex.—Coney v. State, 272 S.W. 197, 
100 Tex.Cr. 380—Brown v. State, 
270 S.W. 179, 99 Tex.Cr. 441—Mil¬ 
ler V. State, 242 S.W. 1040, 92 Tex. 
Cr. 259. 

Wis.—State v. Burke, 207 N.W. 406, 
189 Wis. 641. 

20 C.J. p 407 note 1. 

Is breach of duty 

Ohio.—Koppe v. State, 153 N.E. 109, 
21 Ohio App. 33. 


Embezzle 

(1) The word has a settled tech¬ 
nical meaning of its own.—^U. S. v. 
Davenport, D.C.Tex., 266 F. 425, 
affirmed C.C.A., Rhelner v. U. S., 276 
F. 803—20 C.J. p 407 note 1 [c] (2). 

(2) It signifies to appropriate 
fraudulently to one's own use the 
property of another. 

U.S.—^U. S, V. Davenport, supra. 

Ark.—Gurley v. State,.20 S.W.2d 886, 
887, 179 Ark. 1149—Kent v. State, 
220 S.W. 814, 815, 143 Ark. 439. 
Neb.—^Buckley v. State, 269 N.W. 

892, 131 Neb. 752. 

20 C.J. p 407 note 1 [c] (3). 

(3) It necessarily imports fraud 
and breach of trust.—U. S. v. Daven¬ 
port, supra. 

20 C.J. p 407 note 1 [c] (5). 

Words '^embezzle” and “fraudulent- 
ly convert" are synonymous.—Com¬ 
monwealth V. Bain, 43 S.W.2d 8, 240 
Ky. 749—20 C.J. p 407 note 1 [f]* 

Embezzlement of a motor vehicle 
is committed by one wl^o, having ac¬ 
quired possession thereof lawfully, 
or with consent of the owner, wrong¬ 
fully appropriates or converts It 
with the intent to deprive the own¬ 
er thereof.—^Newman v. State, 262 S. 

W. 80, 97 Tex.Cp. 460—42 C.J. p 1341 
note 83. 
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§3 


Distinguished from other offenses. Embezzle¬ 
ment is most closely akin to larceny and the dis¬ 
tinction between these two offenses is discussed at 
length in § 4. Embezzlement differs from swind¬ 
ling or obtaining money by false pretenses in that 
in embezzlement the property is fraudulently ap¬ 
propriated by the person to whom it had been in¬ 
trusted, whereas in swindling the property is wrong¬ 
fully acquired in the first instance by means of 
some false pretense or device.^ 

Under statutes in some jurisdictions, where a 
person is given goods to sell, his appropriation of 
them would constitute theft by a bailee; but, if he 
sold the goods and converted the money, the of¬ 
fense would be embezzlement.3 

§ 2. Origin and Nature of Offense in General 

Embezzlement did not exist at common law; it Is 
purely a statutory offense, and involves moral turpitude. 


Embezzlement is purely a statutory offense. It 
did not exist at common law,^ and accordingly the 
particular statutes of the various jurisdictions must 
be looked to in order to determine the constituent 
elements of the offense therein.® The crime of em¬ 
bezzlement involves moral turpitude.® 

§ 3. Statutory Provisions 

In accordance with general rules, embezzlement stat¬ 
utes will be strictly construed in the absence of statutory 
provisions to the contrary. Where specific and general 
statutory provisions comprehend the same offense, the 
specific statute governs. 

Where statutes relating to embezzlement contra¬ 
vene provisions of the constitution, they will not 
be upheld.^ General rules apply in the construc¬ 
tion of statutes relating to embezzlement,8 and, be¬ 
ing penal statutes, they will be strictly construed in 


2. Tex.—Rumfleld v. State, Cr., 141 
S.W.2d 630. 

25 C.J. P 659 note 43. 

3. Tex.—^Moore v. State, 225 S..W. 
261, 88 Tex.Cr. 154. 

4. U.S.—Hughes V. U. S., C.C.A.Okl., 
4 F,2d 686. 

Ala.--Abbott V. State, 167 So. 599, 
27 Ala.App. 87, certiorari denied 167 
So, 602, 232 Ala. 194—Johnson v. 
State, 162 So. 653, 26 Ala.App. 476. 

Ariz.—^Ex parte Sanders, 201 P. 93, 
23 Ariz. 20, 17 A.L.R. 980. 

Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3. 

Colo.—Helser v. People, 68 P.2d 643, 
100 Colo. 371. 

Pla.—Pitch V. State, 186 So. 435, 135 
Fla. 361, 125 A.L.R. 360—Ziegler v. 
State. 116 So. 241, 95 Fla. 108. 

Ill.—People V. Powell, 187 N.B. 419, 
353 Ill. 582—People v. Preble, 147 
N.E. 124, 316 Ill. 233. 

Ky.—Oliver v. Commonwealth, 64 S. 
W.2d 439, 251 Ky. 42—Common¬ 
wealth V. Bain, 43 S.W.2d 8, 240 
Ky. 749. 

La.—State v. Smith, 195 So. 523, 194 
La. 1015. 

Me.—State v. Snow, 170 A. 62, 132 
Me. 321—State v, Thornes, 137 A. 
396, 397, 126 Me. 230. 

Mich.—^People v. Bergman, 224 N.W. 
375, 246 Mich. 68. 

Mo.—State v. Edwards, 137 S.W.2d 
447, 448, 345 Mo. 929, citing Cor- 
pns Juris. 

N.T.—People on Complaint of Harris 
V. Horowitz, 247 N.T.S. 365, 138 
Misc. 794. 

N.C.—State v. McLean, 182 S.E. 700, 
209 N.C. 38—State v. Maslin, 143 

S.E. 3, 196 N.C. 637.’ 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165—State v.'Coleman, 249 
P. 1049, 1050, 119 Or. 430, citing 
Corpus Jnris. 


S.C.—State V. Gregory, 4 S.E.2d 1. 

191 S.C. 212—State v. Brown, 182 
S.E. 838, 178 S.C. 294, appeal dis¬ 
missed Brown v. State of South 
Carolina, 56 S.Ct. 750, 298 U.S. 639, 
80 L.Ed. 1372. 

S.D.—State v. Schultz, 217 N.W. 213, 
62 S.D. 209, affirmed 223 N.W. 216, 
54 S.D. 344. 

Tenn.—^Hunter v. State, 12 S.W.2d 
361, 158 Tenn. 63, 61 A.L.R. 1148 
—^Whisnant v. State, 289 S.W. 492, 
154 Tenn. 77. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 409 note 2. 

Known to common law 
It has been said that embezzlement 
was a crime known to the common 
law and was classed as a felony of 
the same grade as larceny.—^U. S. v. 
Davenport, D.C.Tex., 266 F. 425, .af¬ 
firmed, C.C.A., Rheiner v. U. S., 276 
F. 803. 

5. Ohio.—^In re Ledig’s Estate, 9 
Ohio N.P„N.S., 169. 

20 C.J. p 409 note 3. 

6. U.S.—The Washington, D.C.N.T., 
19 P.Supp. 719, 722. 

Fla.—State v. Snyder, 187 So. 381, 
136 Fla. 875. 

7. Statutes held not invalid 

Pla.—Skipper v. Schumacher, 169 So. 
68, 124 Fla. 384, appeal dismissed 
and certiorari denied 57 S.Ct. 39, 
299 U.S. 507, 81 L.Ed. 376. 

Ind.—Collins v. State, 131 N.E. 390, 

192 Ind. 86. 

Pa.—Commonwealth v. Brass, 170 A. 

706, 111 Pa.Super. 376. 

Oontzactors failing to pay laborers, 
etc. 

(1) A statute making it embezzle¬ 
ment for certain enumerated persons 
to appropriate to any use or purpose 
moneys with which they are intrust¬ 
ed, and Including contractors receiv¬ 


ing their compensation and failing 
to pay laborers and materialmen for 
work performed, or material fur¬ 
nished, was held invalid.—^American 
Surety Co. of New York v. Bank of 
Italy, 218 P. 466, 63 CaLApp. 149— 
People v. Holder, 199 P. 832, 53 Cal. 
App. 45. 

(2) However, a statute providing 
punishment for contractor, who re¬ 
ceives price for labor and materials 
for which lien might be filed on an¬ 
other's property, and fails to pay 
therefor, has been held not Invalid. 
—State V. Williams, 233 P. 285, 133 
Wash. 121, followed in 235 P. 1119, 
134 Wash. 703. 

8. Pa.—Commonwealth v. Hillpot, 84 

Pa. Super. 454—Commonwealth v. 

Dzmura, 87 Pittsb.Leg.J. 370. 
Public accounts 

Statute defining embezzlement and 
falsification of public accounts deals 
solely with protection and safekeep¬ 
ing of public moneys.—^People v. 
Moulton, 2 P.2d 1009, 116 Cal.App. 
552. 

Crime not defined 

Statutes relating to collection of 
money for realty and making collec¬ 
tor trustee was held not to define a 
crime, but merely to create legal 
rights and presumptions.—People v. 
Shatzkin, 224 N.Y.S. 526, 221 App. 
Div. 602. 

Contractors falling to pay liens, etc. 

A statute making it embezzlement 
for a contractor fo appropriate pay¬ 
ments by the owner without first 
paying the claims of persons entitled 
to a mechanic's lien is not limited 
to cases where a claim of lien has 
been filed, nor does it apply where 
the right to a lien has been lost.— 
Pauly V. Keebler, 186 N.W. 654, 175 
Wis. 428. 
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the absence of statutory provisions to the contrary.^ 
Where the conversion took place subsequent to the 
enactment of a statute, a conviction may be sus¬ 
tained, even though the possession of the property 
was acquired prior to that time,^® although, under 
the wording of some statutes, in order to convict 
accused under a statute which has been amended, 
the property embezzled must have come into his 
possession after the passage and taking effect of the 
act as amended.il Different statutes may be con¬ 
strued together,12 but, where specific and general 
statutory provisions comprehend the same offense, 
the specific statutes govern.i^ The different pro¬ 
visions of the statutes will not be held to be con¬ 
flicting unless clearly repugnant,i^ and a statute 
will not be held impliedly repealed by a later stat¬ 
ute where they are not so identical as to reveal an 
intent on the part of the legislature to repeaLi^ 
However, where an amendment of a statute substan¬ 


tially changes its provisions, the original act is im¬ 
pliedly repealed, and a conviction cannot be had 
thereunder,!® in the absence of contrary constitu¬ 
tional or statutory provisions.!*^ 

§ 4. Larceny and Embezzlement Distinguish¬ 
ed 

Embezzlement differs from larceny In that It Is the 
wrongful appropriation or conversion of property where 
the original taking was lawful or with the consent of 
the owner, while in larceny the taking involves a tres¬ 
pass, and the felonious intent must exist at the time of 
such taking. 

Embezzlement differs from larceny in that it is 
the wrongful appropriation or conversion of prop¬ 
erty where the original taking was lawful, or with 
the consent of the owner, while in larceny the tak¬ 
ing involves a trespass, and the felonious intent 
must exist at the time of such taking.!® Thus a 


Bifferent offenses 

(1) Latter clause of statute re¬ 
garding embezzlement by bailee was 
held to define substantive offense en¬ 
tirely different from that defined by 
preceding part of same section.— 
Brock V. State, 141 So. 883, 105 Fla. 
579. 

<2) Offense of larceny by embezzle¬ 
ment by agent is separate and dis¬ 
tinct from offense of larceny by em¬ 
bezzlement of property delivered to 
defendant, under a different section 
of the code,—State v. Folger, 210 N, 
W. 580, 204 Iowa 1296. 

Private person 

Words “private person" in descrip¬ 
tion of principal in statute relating to 
embezzlement are used to distinguish 
natural person from artificial per¬ 
son.—Matters v. State, 232 N.W. 781, 
120 Neb. 404. 

9- Conn.—State v. Parker, 151 A. 325, 
112 Conn. 39. 

10. Pa.—Commonwealth v. Spear, 73 
Pa.Super. 205. 

11. Ohio.—Ford v. State, 30 Ohio 
Cir.Ct. 592. 

12. Okl.—^Hays v. State, 210 P. 728, 

22 Okl.Cr. 99. 

13. Okl.—State v. Bunch, 214 P. 1093, 

23 Okl.Cr. 388. 

Embezzlement or misapplication of 
funds by bank officers see Banks 
and Banking S§ 151, 645. 

14. Kan.—State v. Rush, 26 P.2d 
581, 138 Kan. 465. 

15. Ill.—^People v. Snyder, 260 Ill. 
App. 405. 

Mich.—^People v. Andrews, 229 N.W. 
401, 249 Mich. 616. 

N.M.—State v. Davisson, 217 P. 240, 
28 N.M. 653, error dismissed Davis¬ 
son V. State of New Mexico, 45 
S.Ct. 229, 267 U.S. 574, 69 L.Ed. 
795. 


Pa.—Commonwealth v. Wooden, 94 
Pa.Super. 452. 

Statutes not repealed 

(1) Earlier statute prohibiting con¬ 
version of another’s property was 
held not repealed by subsequent stat¬ 
ute which is applicable only to cases 
not coming within earlier one.—^Wood 
V. Commonwealth, 17 S.W.2d 440, 229 
Ky. 452—^Wood v. Commonwealth, 17 
S.W.2d 443, 229 Ky. 459. 

<2) A statute making it a felony 
for county treasurer or other per¬ 
son charged with collection, safe¬ 
keeping, or disbursement of public 
moneys or securities to convert such 
moneys or securities “to his own use 
or to the use of any other person or 
persons," was held not impliedly re¬ 
pealed by a statute providing that 
any person who shall “fail, refuse, 
or neglect to turn over" moneys col¬ 
lected for game and fish licenses, 
“or shall fail, refuse, or neglect to 
turn over” applications, mutilated 
and unused licenses and permits, 
shall be fined between one hundred 
dollars and five hundred dollars.— 
State V. Kopriva, 201 N.W. 167, 51 
N.D. 778. 

(3) Provision of fraudulent con¬ 
version statute that it should not 
repeal or alter any previous criminal 
statute was held hot to exclude from 
application thereof agent whose con¬ 
version of property is declared mis¬ 
demeanor by previous statute.—Com¬ 
monwealth V. Drass, 170 A. 706, 111 
Pa.Super. 375. 

16. Mich.—^People v. Hiller, 71 N.W. 
630, 113 Mich. 209. 

17. Fla.—Sigsbee v. State, 30 So. 
816, 43 Fla. 524. 

18. U.S.—Hubbard v. U. S., C.C.A. 
Wash., 79 F.2d 850—^Weinhandler v. 
U. S., C,C.A.N.T., 20 F.2d 359, cer¬ 
tiorari denied 48 S.Ct. 116, 275 U.S. 
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554, 72 L.Ed. 423—The Washington, 
D.C.N.Y., 19 F.Supp. 719—U. S. v. 
U. S. Brokerage & Trading Co., D. 
C.N.Y., 262 F. 459. 

Ala.—St. John v. State, 168 So. 190, 
27 Ala.App. 97, certiorari denied 
163 So. 193, 232 Ala. 452—Rosen- 
blum v. State, 98 So. 216, 19 Ala. 
App. 442—Shirey v. State, 90 So. 72, 
18 Ala.App. 109, certiorari denied 
Ex parte Shirey, 90 So. 75, 206 Ala. 
167. 

Ark.—Morgan v. State, 275 S.W. 918, 
169 Ark. 579—Hall v. State, 267 
S.W. 61, 161 Ark. 453. 

Cal.—People v. Mills, App., 106 P.2d 
216, rehearing denied 106 P.2d 628 
—People v. Brennan, App., 106 P. 
2d 36—Granger v. New Jersey Ins. 
Co., 291 P. 698, 108 Cal.App. 290. 
Conn.—State v. Henderson, 129 A. 
724, 102 Conn. 658. 

Del.—Hunt v. Drug, Inc., 156 A. 384, 
5 W.W.Harr. 332. 

Fla.—Murray v. State, 112 So. 575, 
93 Fla. 70$. 

Ill.—People v. Strong, 2 N.E.2d 942, 
363 Ill. 602—People v. Streich, 198 
N.E. 350, 361 Ill. 490—People v. 
Stevens, 193 N.E. 154, 358 Ill. 391 
—People V. Parker, 189 N.E. 352, 
355 Ill. 258—^People v. Mooney, 135 
N.B. 776, 303 Ill. 469—People v. 
Paddock, 133 N.E. 240, 300 Ill. 
590. 

Ind.—Davis v. State, 147 N.E. 766, 
196 Ind. 213. 

Iowa.—State v. Reynolds, 228 N.W. 
283, 209 Iowa 543—State v. Smith, 
202 N.W. 511. 200 Iowa 338. 

Ky.—Morgan v. Commonwealth, 47 
S.W.2d 543. 544. 242 Ky. 713, quot¬ 
ing Corpus Juris. 

Me.—State v. Thornes, 137 A. 396, 
126 Me. 230. 

Mich.—^People v. Bergman, 224 N.W. 
375, 246 Mich. 68. 

Mo.—State v. Cochran, 80 S.W.2d 182, 
184, 336 Mo. 649, citing Corpus Ju- 
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bailee who obtains possession of property without 
fraudulent intent is not guilty of larceny where he 
subsequently converts it.i^ So long as he has law¬ 
ful possession he cannot commit a trespass with 
respect to the property but, where a person en¬ 
ters into a contract of bailment and obtains posses¬ 
sion of the property with felonious intent, existing 
at the time, to appropriate or apply the property 
to his own use, he is guilty of a trespass and lar¬ 
ceny, and not embezzlement,21 and, if one enters 
into a contract of bailment fraudulently, but with¬ 
out felonious intent, and afterward converts the 
property, his offense is larceny and not embezzle- 
ment.22 If for any reason a bailment is terminat¬ 
ed, so that the possession of the property vests 
again constructively in the owner, its subsequent 
conversion by the bailee before the owner has ob¬ 
tained actual possession, will amount to a trespass 
and larceny, and not embezzlement.23 It has been 
held, however, that, where money has been volun¬ 
tarily delivered to accused as agent, the fact that 


he formed .the intent to appropriate it at or before 
the time he received it does not prevent a prosecu¬ 
tion for embezzlement,24 although the offense may 
also constitute larceny.25 Since, therefore, larceny 
at common law involves the element of an original 
wrongful taking or trespass, it cannot apply to the 
stealing or wrongful conversion of property by an 
agent or bailee, or by a servant having the posses¬ 
sion, as distinguished from the mere custody, or by 
anyone else intrusted with the possession of the 
propertyand to remedy this defect and prevent 
an evasion of justice in such cases, statutes of em¬ 
bezzlement were passed.27 
Embezzlement a distinct offense. While embez¬ 
zlement is a generic term including a number of 
different offenses,28 and is often spoken of as stat¬ 
utory larceny,29 or as a species of larceny,20 and 
the statutes, in some jurisdictions, designate the of¬ 
fense as larceny, or provide that it shall be punish¬ 
able as such,2^ the two offenses are nevertheless 
generally regarded as separate and distinct.22 So, 


ris—State v.^Gould, 46 S.W.2d 886, 
888. citing Corpus Juris—State v. 
Scott, 256 S.W. 745. 301 Mo. 409— 
Hannibal Inv. Co. v. Schmidt, App., 
113 S.W.2d 1048—State v. Kennedy, 
App., 239 S.W. 869. 

N.Y.—People, on Complaint of Shein- 
berg V. Steurnthal, 276 N.Y.S. 689, 
154 Misc. 130. 

Okl.—Riley v. State, Okl.Cr., 78 P.2d 
712, 64 Okl.Cr. 183—Smith v. State, 
275 P. 359, 42 Okl.Cr. 136. 

Or.—State v. Coleman, 249 P. 1049, 
119 Or. 430. 

S.C.—State v. McCann, 166 S.B. 411, 
167 S.C. 393. 

Tenn.—State v. Matthews, 226 S.W. 

203, 143 Tenn. 463, 13 A.L.R, 314. 
Wash.—State v. Smith, 98 P.2d 647, 
2 Wash.2d 118. 

Wis.—State v. Burke, 207 N.W. 406, 
189 Wis. 641. 

20 C.J. p 410 note 6—36 C.J. p 776 
note 97—12 C.J. p 1341 note 86. 
Possession or mere custody as con¬ 
trolling see infra § 9. 

Possession of treasurer 
That proceeds of check drawn on 
loan association passed through 
hands of association’s treasurer aft¬ 
er check was cashed for president’s 
benefit was held not to render presi¬ 
dent’s offense larceny instead of em¬ 
bezzlement.—State V. Johnston, 22 P. 
2d 879, 143 Or. 395. 

Selling assignment for stock and tak- 
ing proceeds 

In prosecution for embezzlement of 
money, evidence that accused ob¬ 
tained assignment of deposit in 
closed bank on representation that 
ke would buy bonds for depositor, 
and that he sold assignment for stock 
in building and loan association and 
appropriated proceeds of stock, was 

20 C.J.S.-43 


held not to support conviction, of¬ 
fense proved being theft.—^New v. 
State, 74 S.W.2d 697, 127 Tex.Cr. 30. 
19. Ill.—People V. Strong, 2 N.B.2d 
942, 363 Ill. 602. 

Tenn.—Hill v. State, 17 S.W.2d 913, 
169 Tenn. 297. 

20 C.J. p 411 note 7. 

2 a Ky.—^Morgan v. Commonwealth, 
47 S.W.2d 643, 242 Ky. 713. 

20 C.J. p 411 note 7. 

21. U.S.—Tredwell v. U. S., C.C.A. 
Va., 266 F, 350, certiorari denied 
40 S.Ct. 587, 253 U.S. 496, 64 L.Ed. 
1031. 

Ariz.—Phelps v. State, 219 P. 589, 25 
Ariz. 495. 

Cal.—Granger v. New Jersey Ins. Co., 
291 P. 698, 108 Cal.App. 290. 
N.T.—People V. Kastel, 222 N.Y.S. 
744, 221 App.Div. 315, affirmed 166 
N.B. 307, 250 N.Y. 518. 

Okl.—Riley v. State, 78 P.2d 712, 
64 Okl.Cr. 183. 

20 C.J. p 411 note 9—42 C.J. p 1341 
note 88. 

22. Me.—State v. Coombs, 55 Me. 
477, 92 Am.D. 610. 

20 C.J. p 412 note 10. 

23. U.S.—Tredwell v. U. S., C.C.A. 
Va., 266 F. 350, certiorari denied 
40 S.Ct. 587, 253 U.S. 496, 64 L.Ed. 
1031. 

Ky.—Morgan v. Commonwealth, 47 S. 

W.2d 543, 242 Ky. 713. 

20 C.J. p 412 note 11—42 C.J. p 1341 
note 89. 

Bailment not extended 

Where a bailment is for a specific 
purpose and period, as for the deliv¬ 
ery of an automobile to a garage, 
the bailment is terminated when the 
purpose is accomplished and the car 
delivered to the garage keeper, and 
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the former bailee cannot thereafter 
extend the existence of the prior bail¬ 
ment or create a new one, so as to 
make his subsequent conversion of 
the car an offense under a statute 
penalizing larceny by a bailee.—State 
V. Dooley, 203 P. 304, 102 Or. 663. 
Mo.—State v. Gould, 46 S.W.2d 
886, 889, quoting Corpus Juris. 

20 C.J. p 412 note 12. 

25. Mo.—State v. Gould, supra. 

20 C.J. p 412 note 13. 

26. Ky.—Morgan v. Commonwealth, 
47 S.W.2d 543, 544, 242 Ky. 713, 
quoting Corpus Juris. 

20 C.J. p 412 note 14. 

27. Cal.—People v. Talbot, 28 P.2d 
1057, 220 Cal. 3. 

Mo.—State v. Gould, 46 S.W.2d 886, 
888, citing Corpus Juris. 

S.C.—State V. Gregory, 4 S.B.2d 1, 
191 S.C. 212. 

20 C.J. p 412 notes 14, 15—42 C.J. p 
1341 note 82 [a]. 

28. Ill.—^People V. Chisholm, 19 N. 
E.2d 678, 370 Ill. 634. 

29. S.C.—State v. McCann, 166 S.B. 
411, 167 S.C. 393. 

Tenn.—Hill v. State, 17 S.W.2d 913, 
159 Tenn. 297. 

20 C.J. p 412 note 16. 

30. Or.—State v. Coleman, 249 P. 
1049, 119 Or; 430. 

Tex.—Coney v. State, 272 S.W. 197, 
100 Tex.Cr. 380. 

20 C.J. p 413 note 17. 

31. Fla.—Skipper v. Schumacher, 169 
So. 58, 124 Fla. 384, appeal dis¬ 
missed and certiorari denied 57 S. 
Ct. 39, 299 U.S. 507, 81 D.Bd. 376. 

20 C.J. p 413 note 18. 

32. Ky.—^Morgan v. Commonwealth, 
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larceny, embezzlement, and fraudulent* breach of 
trust are made distinct offenses under some stat- 
utes.3® However, under statutes in other jurisdic¬ 
tions, embezzlement is merged in the crime of 
theft,S4 and it has been held not necessary to decide 
whether the offense committed was technically a 
larceny or an embezzlement.^® This Title will con¬ 
sider the substance of the offense, and discuss the 
law relating to embezzlement as heretofore defined, 
whatever its statutory designation. 

Embezzlement has also been distinguished from 
other crimes as shown supra § 1. 

Larceny after trust. The wrongful conversion of 
personal property by one to whom it has been in¬ 
trusted by the owner is, in some jurisdictions, 
termed larceny after trust.®® 

Larceny by bailee is a common designation of 
embezzlement.®'^ 

§ 5. Elements of Offense 

To make out a case of embezzlement ft Is generally 


necessary to show that the property was within the 
protection of the statute, belonged to someone other than 
accused, that accused acquired it lawfully, and occupied 
a fiduciary relationship, and a conversion of the property 
with a fraudulent intent. 

To make out a case of embezzlement under the 
statutes it is generally necessary to show first, that 
the thing converted or appropriated is of such a 
character as to be within the protection of the stat¬ 
ute; second, that it belonged to the master or prin¬ 
cipal, or someone other than accused; third, that 
it was in the possession of the accused at the time 
of the conversion, so that no trespass was commit¬ 
ted in taking it; fourth, that accused occupied the 
designated fiduciary relation, and that the property 
came into his possession and was held by him by 
virtue of his employment or office; fifth, that his 
dealing with the property constituted a conversion 
or appropriation of the same; and sixth, that there 
was a fraudulent intent to deprive the owner of his 
property.®® These elements of the offense are dealt 
with specifically in §§ 6-12 infra. 


47 S.W.2d 543, 544, 242 Ky. 713, 
citinsT Corpna Juris. 

Or.—State v. Coleman, 249 P. 1049, 
119 Or. 430. 

Tenn.--Hill v. State, 17 S.W.2d 913, 
159 Tenn. 297. 

20 C.J. p 413 note 19—42 C.J. p 1341 
note 82 [b]. 

Statutes broadeniuj larceny 
The statutes broadening the com¬ 
mon-law offense of larceny to in¬ 
clude offenses previously known as 
embezzlement, false pretenses, or fel¬ 
onious breaches of trust manifest in¬ 
tent to avoid the pitfalls of pleading 
whereby a defendant might escape a 
conviction for one offense by proof 
that he had committed- another, al¬ 
though, as used in statutes penalizing 
robbery, felonious taking, embezzle¬ 
ment, stealing, or purloining of prop¬ 
erty, ^'embezzlement" must be con¬ 
sidered to have its classical meaning 
and to stand at the opposite extreme 
of the offenses dealt with, as com¬ 
pared with larceny, and the statute 
penalizing embezzlement of property 
uses the words "steal or purloin" not 
synonymously, but in view of dif¬ 
ferences in their meaning, to cover 
cases that may shade into larceny 
and any ne'^ situation that may arise. 
—Crabb v. Zerbst, C.C.A.Ga., 99 F. 
2d 562. 

33. Tenn.—State v. Oliver, 136 S.W. 
2d 722. 

Vot 6mbazzleittexi.t 
Where the fund was not received 
from a third party for the employer, 
but the misappropriation was from 
the general funds of the employer, 
over which defendant alone had con¬ 
trol, the offense is not embezzlement, I 


but fraudulent breach of trust.—Hill 
V. State, 17 S.W.2d 913, 169 Tenn. 297. 

34. Cal.—^People v. Leaverton, 289 
P. 890. 107 CaLApp. 61—People v. 
Stevenson, 284 P. 487, 103 CaLApp. 
82. 

Statute zetxoaetive 
Defendant committing offense be¬ 
fore amendment making defendant's 
*act grand theft instead of embezzle¬ 
ment could be prosecuted for grand 
theft, as the punishment and the of¬ 
fense are the same; the change is 
a procedural one which in no way im¬ 
pairs a substantial right- of defend¬ 
ant.—People V. Stevenson, supra— 
People V. Dempster, 274 P. 592, 96 
Cal.App. 358. 

The effect of statute defining crime 
of grand theft is merely to amalga¬ 
mate crimes of larceny, embezzle¬ 
ment, false pretenses, and kindred of¬ 
fenses under the cognomen of theft. 
—^People V. Jackson, 74 P.2d 1085, 24 
Cal.App.2d 182. 

35. Cal.—^People v. Ailanjian, 299 P. 
813, 114 CalApp. 260. 

The purpose of the statutes was 
to meet a situation that had lofig 
been realized, that on the facts there 
must often be a very narrow margin 
between cases of larceny, obtaining 
money by false pretenses, and em¬ 
bezzlement, because the character of 
the crime depends on the secret in¬ 
tention of the parties, which is often 
difficult to ascertain.—^People v. Ail- 
anjian, supra. 

36. Cal.—^People v. Steffner, 227 P. 
699, 67 CaLApp. 23. 

20 C.J. p 413 note 21. 
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37. Colo.—^Helser v. ^People, 68 P.2d 
543, 100 Colo. 371. 

20 C.J. p. 413 note 22. 

38. Colo.—^Phenneger v. People, 276 
P. 983, 987, 85 Colo. 442, quoting 
Corpus Juris. 

Fla.—McKinley v. State, 136 So. 380. 
102 Fla. 632—^Dunkle v. State, 124 
So. 725, 728, 98 Fla. 985, quoting 

Corpus Juris. 

Mo.—State v. Cochran, 80 S.W.2d 182, 
184, 336 Mo. 649, quoting Corpus 
Juris. 

W.Va.—State v. Smith, 186 S.E. 621, 
117 W.Va. 598—State v. Workman, 
114 S.B. 276, 91 W.Va. 771. 

Other statements of elements in* 
volved 

In many Jurisdictions there are 
statutes relating to embezzlement by 
different classes of persons, and, 
while the cases have variously stat¬ 
ed the elements of embezzlement 
thereunder, in the main they include 
some or all of the elements men¬ 
tioned in the above text. 

Ala.—^McGilvray v. State, 164 So. 
601, 228 Ala. 553, denying certiorari 
154 So. 599, 26 Ala.App. 120—Da¬ 
vis V. State, 185 So. 771, 28 Ala 
App. 348, certiorari denied 185 So. 
774, 237 Ala. 143—McGilvary v. 
State, 87 So. 409, 17 AlaApp. 688, 
certiorari denied 87 So. 410, 205 
Ala 78. 

Ariz.—^Drake v. State, 85 P.2d 984, 
53 Ariz. 93. 

Cal.—People v. Borchers, 247 P. 1084, 
199 Cal. 62. 

Conn.—State v. Schofield, 159 A. 285, 
114 Conn. 456. 

Fla—^Tibbits v. State, 200 So. 373— 
Bast V. State, 84 So. 683, 79 Fla 
772. 
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§ 6. -Property Subject to Embezzlement 

The nature of property which is the subject of em¬ 
bezzlement is dependent on the provisions of the stat¬ 
utes and ordinarily includes any property subject to lar¬ 
ceny, and the invalidity of an evidence of indebtedness 
or the illegality of acquisition by the principal has been 
held no defense. 

The nature of property which may be the subject 
of embezzlement is governed by the statutes and the 
construction placed by the courts on the terms used 
therein. These terms are usually general, the most 
common being “property,” “money,” “money or 
property,” “securities,” “effects,” “anything of val¬ 
ue,” and similar expressions.^^ Thus, evidences of 
debt,40 such as promissory notes, checks, drafts, 
and bills of exchange,^! shares of stock in a cor- 
poration,^^ or municipal bonds,^® may be embez¬ 
zled. So, too, a mere right in action or demand 


§ 6 

may be wrongfully appropriated.**^ Under some 
statutes anything that is the subject of larceny may 
be embezzled.*5 

Validity of instrument appropriated. It has been 
held under some statutes that a note, check, or oth¬ 
er evidence of indebtedness may be embezzled, al¬ 
though the instrument is invalid,*® as for want of 
signature*"^ or delivery;*® but, under other stat¬ 
utes, incomplete or invalid instruments are not sub¬ 
jects of embezzlement.*® 

Property obtained or held illegally. Neither ille¬ 
gality in the acquisition of the property by, or on 
behalf of, the principal,50 as where he obtained it 
by theft,5i nor the illegality of the purpose for 
which the money or property embezzled was in¬ 
trusted to accused,®® is a defense to a prosecution 


Ill.—People V. Schnepp, 200 N.E. 338, 
362 Ill. 495—People v. Heilemann, 
199 N.E. 792, 362 Ill. 322. 

Ky.—^Westerfleld. v. Prudential Ins. 
Co. of America, 94 S.W.2d 986, 264 
Ky. 448. 

Neb.—^Adams v. State, 294 N.W. 396. 
Tex.—Fellers v. State, 136 S.W.2d 
217, 138 Tex.Cr. 307—^Pye v. State, 
237 S.W. 916, 91 Tex.Cr. 158. 

39. Cal.—^People v. Riccardi, 195 P. 

448, 50 CaLApp. 427. 

Okl.—Hays v. State, 210 P. 728, 22 
Okl.Cr. 99. 

Pa.—Commonwealth v. Smithers, 48 
Dauph.Co. 35. 

20 C.J. p 414 note 31. 

Oenezlc sense 

Term “money,” within statute de¬ 
fining embezzlement of public funds, 
is used in a generic and not a specific 
sense, and includes all actual moneys 
and credits and funds of every kind 
belonging to public.—Cottrell v. 
State, 5 P.2d 178, 52 Okl.Cr. 375, fol¬ 
lowed in Dodd v. State, 6 P.2d 181, 
52 OkLCr. 385. 

Funds 

Word “funds” in statute relating 
to embezzlement of public ,funds 
meant money and other circulating 
medium or instrument or tokens in 
genertLl use in commercial world as 
representatives of value, and state 
warrants issued by state comptroller 
on state treasurer and accepted in 
payment of state’s obligations are 
“funds.”—Enzor v. State, 167 So. 336, 
27 Ala.App. 60, certiorari denied 167 
So. 340, 232 Ala. 256. 

Realty 

(1) Statute penalizing fraudulent 
conversion of money or “any other 
article or thing of value” was held 
not to include realty.—Manning v. 
State, 166 S.E. 668, 175 Ga. 875, an¬ 
swer conformed to 167 S.E. 119, 46 
Ga.App. 139. 


(2) The term “anything of value” 
as used in the statute defining that 
term, includes personalty and prop¬ 
erty of a character that may by sev¬ 
erance from the realty be changed 
from realty to personalty, and may 
be removed from the realty, but does 
not include realty itself, and hence a 
person cannot be convicted of aiding, 
and abetting another unlawfully and 
fraudulently to embezzle, convert to 
his own use, and fraudulently take 
and make away with certain parcels 
of realty.—State v. Clark, 21 N.E.2d 
484, 60 Ohio App. 367. 

(3) However, a statutory provision 
providing that any person who shall 
fraudulently appropriate property 
which has been entrusted to him, 
etc., was held to include real prop¬ 
erty.—^People V. Roland, 26 P.2d 517, 
134 CaLApp. 675. 

Deeds 

Under a statute making any one 
appropriating to his own use, etc., 
“money, coin, bills, notes, credits, 
choses in action, or other property 
or article of value” of his employer, 
guilty of embezzlement, prosecution 
for embezzlement of a deed does not 
lie; a deed not belonging to any of 
the classes specifically mentioned, 
and the words “other property or ar¬ 
ticles of value” being property or ar¬ 
ticles ejusdem generis.—Mendenhall 
V. State, 126 N.E. 434, 189 Ind. 176. 

TrausmutatioxL 

Property intrusted to one with au¬ 
thority to change it into other prop¬ 
erty is not subject to embezzlement 
if the change is made, but only the 
property resulting from the change. 
—^People V. Borchers, 247 P. 1084, 199 
Cal. 52. 

Unpaid interest cannot be embez¬ 
zled.—State V. Gibbs, 9 Ohio N.P.,N.S., 
129, afiELrmed 92 N.E. 1123, 82 Ohio St. 
457, 55 Cinc.L.BuL 214, 8 Ohio L.R. 
107. 


40. Minn.—State v. Peterson, 208 N. 
W. 761, 167 Minn. 216. 

20 C.J. p 414 note 32. 

41. D.C.—Reeves v. U. S., 15 P.2d 
734, 56 App-D.C. 376. 

Ill.—^People V. Dean, 151 N.E. 505, 
321 Ill. 128. 

Tex.—Stephenson v. State, 135 S.W. 

2d 1005, 138 Tex.Cr. 384. 

20 C.J. p 414 note 33. 

42. Cal.—People v. Williams, 60 Cal. 

1 . 

20 C.J. p 414 note 34. 

43. Wis.—State v. White, 28 N.W. 
202, 66 Wis. 343. 

20 C.J. p 414 note 35. 

44. Neb.—Higbee v. State, 104 N.W. 
748, 74 Neb. 331. 

20 C.J. p 414 note 36. 

45. Or.—State v. Cooke, 278 P. 936, 
130 Or. 552. 

20 C.J. p 414 note 37. 

46. Mich.—^People v. Dixon, 242 N.W. 
896, 259 Mich. 229. 

20 C.J. p 415 note 38. 

47. Cal.—^People v. Cohen, 235 P. 
658, 71 CaLApp. 367. 

20 C.J. p 415 note 39. 

48. Idaho.—State v. Sage, 126 P. 403, 
22 Idaho 489, Ann.Cas.l914B 1. 

20 C.J. p 415 note 40. 

49. Mo.—State v. Wilcox, 179 S.W. 
482. 

20 C.J. p 415 note 42. 

50. OkL—Wyatt v. State, 205 P. 194, 
21 OkLCr. 121. 

Tex.—^McCue v. State, 65 S.W.2d 314, 
124 Tex.Cr. 624. 

20 C.J. p 418 note 66. 

51. N.H.—State v. Cloutman, 61 N. 
H. 143. 

Or.—State v. Littschke, 40 P. 167, 
27 Or. 189. 

52. Qal.—People v. Woollacott,* 261 
P. 826, 80 CaLApp. 275. 

20 C.J. p 418 note €8. 
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for embezzlement; and a bailee may be found 
guilty of embezzlement notwithstanding the con¬ 
tract of bailment was made on Sunday.So, con¬ 
traband property is subject to embezzlement.^^ 

§ 7. -Value of Property 

While the property must not be valueless, the value 
of the property embezzled is not an element of the crime. 

The value of the property converted is not an el¬ 
ement of the crime of embezzlement,®® although 
the property must not be absolutely valueless.®® In 
some jurisdictions the value of the thing embezzled 
is material as determining the degree or grade of 
the offense, as shown infra § 24. It has been held 
that a conviction cannot be had for the embezzle¬ 


ment of money without its being shown that ac¬ 
cused has received some particular sum on account 
of his employer, and has converted either the whole 
or part of that sum to his own use.®*^ 

§ 8. - Ownership of Property 

Ordinarily, the ownership of the property alleged to 
be embezzled must not be in accused, either in whole or 
in part, but must be in the principal or employer, al¬ 
though a special or qualified ownership in the latter is 
sufficient. 

The title to the property embezzled by an agent 
or other person occupying a fiduciary relation must 
be in the principal or employer,®® at the time the 
offense is committed,®® although a special or quali¬ 
fied property is sufficient to sustain the charge.®® 


53. Del.—state v. Sienkiewiez, 55 A. 
346, 20 Del. 59. 

54. U.S.—Hoback v. U. S.. C.C.A.Va.. 
284 F. 529, 532, citing Corpus Juris. 

Colo.—^People v. Kilpatrick, 245 P. 
719, 79 Colo. 303. 

55- Fla.—Nelson v. State, 173 So. 

841, 127 Fla. 677. 

20 C.J. p 415 note 44. 

66. Ill.—^People v. Hayes, 6 N.E.2d 
645, 365 Ill. 318—People v. Slat¬ 
tery, 143 N.E. 395, 312 Ill. 202. 

20 C.J. P 415 note 45. 

57. Ill.—People V. Hayes, 6 N.B.2d 
645, 365 Ill. 318. 

58. Cal.—^People v. Stafford, 253 P. 
183, 81 CaLApp. 159. 

Ill.—^People V. Hayes, 6 N.B.2d 645, 
365 Ill. 318—^People v. Pentis, 199 
N.R 805, 362 Ill. 306. 

Ind.—Young v. State, 183 N.E. 100, 
204 Ind. 331. 

La.—^Bladg v. Giacoxnino, 128 So. 
661, 170 La. 638. 

Or.—State v. Ayer, 259 P. 427, 122 
Or. 637. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 
A.2d 921, 138 Pa.Super. 585. 

Tex.—Copeland v. State, 78 S.W.2d 
972, 127 Tex.Cr. 611. 

Wafeh.—State v. White, 257 P. 387, 
144 Wash. 212. 

20 C.J. p 415 note 49-50. 

Capability of holding title 
A common-law trust association is 
capable of taking and holding title to 
property, and one taking its prop¬ 
erty may be guilty of embezzlement. 
—Ridge v. State, 137 N.E. 768, 192 
Ind. 639. 

Technical and statutory embezzle, 
ment 

Technical embezzlement is not 
committed unless owner of wrong¬ 
fully appropriated property is a cor¬ 
poration, while statutory embezzle¬ 
ment may be committed whether 
wrongfully appropriated property be¬ 
longs to corporation or individual.— 
Westerfield v. Prudential Ins. Go. of 


America, 94 5.W.2d 986, 264 Ky. 
44S. 

Erroneous credit by bank 

Where bank erroneously credited 
employer with certain amount, em¬ 
ployee who withdrew amount, and 
appropriated it, was guilty of embez¬ 
zlement, the employer, and qot the 
bank, being the loser, since, as be¬ 
tween employer and the bank, the 
employer was liable to the bank for 
the amount credited under the mis¬ 
take.—People V. Rlttenhouse, 206 P. 
86, 56 CaLApp. 541. 

Proceeds of check 

Where president of company drew 
check, and deliberately cashed it, 
and converted the proceeds to his 
own use, the funds at the time of 
the conversion were the funds of his 
own company, and not the funds of 
the payee, and he was guilty of em¬ 
bezzlement.—^Bell V. Commonwealth, 
259 S.W. 29, 202 Ky. 163. 

Prom body not named in statute 

Embezzlement statute was held to 
include embezzlement from county 
soldiers* and sailors' relief, although 
such commission was not specifical¬ 
ly named therein.—^People v. Hopper, 
264 N.W. 849, 274 Mich. 418. 

I Pederal funds 

Money received for tickets at the 
box office of a theater or other place 
of entertainment, although the own¬ 
er of the enterprise is required to 
make returns and pay over the tax on 
the proceeds of the tickets by stat¬ 
ute, is not money of the United 
States, and failure to make such re¬ 
turn and payment does not constitute 
embezzlement under Criminal Code § 
47.—Johnston v. U. S., C.C.A.N.Y., 290 
F. 120, certiorari granted U. S. v. 
Johnston, 44 S.Ct. 6, 263 U.S. 692, 68 
L.Ed. 509, and reversed on other 
grounds U. S. v. Johnston, 45 S.Ct. 
496, 268 U.S. 220, 69 L.Ed. 925. 

59. Cal.—People v. Ailanjian, 299 P. 

813, 114 CaLApp. 260. 

Tex.—^Fellers v. State, 136 S.W.2d 

217, 138 Tex.Cr. 307. 
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Assignmeut, subsequent to crime, 
by owner to another is immaterial.— 
State V. Boulet, Wash., 106 P.2d 
311. 

Title not in prosecutor 
Where contract between landlord 
and tenant provided that any money 
obtained from government should he 
shared equally, and later tenant re¬ 
ceived check from government for 
seventy dollars, while landlord re¬ 
ceived check for only thirty dollars, 
and tenant refused to pay landlord 
the twenty dollars claimed by him, 
tenant was not guilty of embezzle¬ 
ment, since title to the twenty dol¬ 
lars was not in landlord and neces¬ 
sary element of principal and agent 
was not present.—^Fellers v. State, 
136 S.W.2d 217, 138 Tex.Cr. 307. 

60 . U.S.—U. S. v. U. S. Brokerage 
& Trading Co., D.C.N.T., 262 F. 
459. 

Ala.—^Poole v. State, App., 192 So. 
429—^Hawes v. State, 112 So. 759, 
22 Ala.App. 90, reversed on other 
grounds 112 So. 761, 216 Ala. 151. 
Colo.—^Price v. People, 240 P. 688, 
78 Colo. 223. 

Ill.—People v. Pentis, 199 N.E. 805, 
362 JIL 306. 

Ind.—Davis v. State, 147 N.E. 766, 
196 Ind. 213. 

Ky.—Commonwealth v. Bain, 42 S.W. 
2d 876, 877, 210 Ky. 611, citing Cor- 
pus Juris—^Bass v. Commonwealth, 
300 S.W. 866, 222 Ky. 310. 

Mich—People v. Hatfield. 208 N.W. 
682, 234 Mich. 574. 

Tex.—Coney v. State, 272 S.W. 197, 
100 Tex.Cr. 380—Tabb v. State, 255 
S.W. 442, 95 Tex.Cr. 601—^Allen v. 
State, 252 S.W. 505, 94 Tex.Cr. 
646. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 415 note 51. 

Fziucipal as owner 
In embezzlement, principal to 
whom agent looks for authority, un¬ 
der whose control he acts, and from 
whom he receives compensation and 
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The expression ''property of another” or similar 
words have been construed to mean that any prop¬ 
erty other than that of the person charged, and 
not merely other than that of the employer or prin¬ 
cipal, may be the subject of embezzlement,and 
it has been held to make no difference in whom the 
title to the property rests, provided it is not in ac- 
cused.^^ It is immaterial that the ownership of the 
property involved is in one or two or more per¬ 
sons. ^ 3 

The accused may he estopped by his acts to deny 
prosecutor's ownership of the property embezzled.®^ 

Ownership in accused, A fundamental principle 
of the common law is that one cannot steal his own 


property, and the general rule, therefore, is that 
the ownership of the property alleged to have been 
embezzled must not be in accused, either in whole 
or in part,®5 but under some statutes it is no de¬ 
fense to a prosecution for embezzlement that the 
property was partly that of accused.®® One cannot 
be convicted of embezzling money or property on 
which he has a lien.®^ In some jurisdictions, it is 
held that a husband may embezzle funds belonging 
to his wife;®® while in others a contrary rule ob- 
tains.®3 

Joint ownership. If it appears that accused had 
any interest in the property jointly with another, 
he cannot be convicted of embezzlement with re¬ 
spect to such property;*^® but it has been held 


takes direction, Is owner, within 
meaning of statute.—Coney v. State, 
272 S.W. 197, 100 T€X.Cr. 380. 
Mortgagor's ownership snflLcient 
Ark.—Arnett v. State, 70 S.W.2(i 38, 
188 Ark. 1106. 

61. Minn.—State v. Kent, 22 Minn. 
41, 21 Am.R. 764. 

20 C.J. P 416 note 54. 

62. Ala.—Shirey v. State, 90 So. 72, 
18 Ala.App. 109, certioifari denied 
Ex parte Shirey, 90 So. 75, 206 Ala. 
167. 

63. Fla,—McDuffie v. State, 182 So. 
691, 133 Fla. 40. 

64. U.S,—U. S. v. XT. S. Brokerage 
& Trading Co., D,C.N.T., 262 P. 459. 

Ala.—Davis v. State, 185 So. 774, 237 
Ala. 143, denying certiorari 185 So. 
771, 28 Ala.App. 348. 

Cal.—People v. Torp, App., 104 P.2d 
642—People v. Blackmore, 261 P. 
1053, 87 Cal.App. 222—People v. 
Riordan, 250 P. 190, 79 Cal.App. 
488. 

Okl.—Reutlinger v. State, 234 P. 224, 
29 Okl.Cr. 290. 

Utah.—State v. Dubois. 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 416 note 62. 

65. Cal.—People v. Brody, 83 P.2d 
952, 29 Cal.App.2d 6—Carroll v. 
Pacific Coast Automobile Ass’n, 11 
P.2d 660, 123 Cal.App. 568—Peo¬ 
ple V. Holder, 199 P. 832, 834, 53 
Cal.App. 45, citing Corpus Jails. 

Ga.—^Jones v. State, 150 S.B. 450, 
40 Ga.App. 535. 

Miss.—State v. Coltharp, 170 So. 285, 
286, quoting Corpus Juris. 

Or.—State v. Ayer, 259 P. 427, 122 
Or. 537. 

Pa.—Commonwealth v. Mitchneck, 
198 A. 463, 130 Pa.Super. 433—Com¬ 
monwealth V. Overheim, 162 A. 475, 
106 Pa.Super. 424—Commonwealth 
V. Bixler, 79 Pa.Super. 295. 

Wash.—State v. Carr, 13 P.2d 497, 
500, 169 Wash. 56, citing Corpus 
Juris. 

20 C.J. p 416 note 56. 


Vnauthoxlzed sale of securities 
Bailee cannot be guilty of “lar¬ 
ceny” of moneys received from un¬ 
authorized sale of securities, since 
legal title of proceeds is in him.— 
People V. Epstein, 157 N.B. 121, 245 
N.T. 234, reversing 218 N.Y.S. 847, 
218 App.Div. 764. 

Money collected for subcontractors 
Money collected by contractor 
from owner for benefit of subcon¬ 
tractors in accordance with agree¬ 
ment whereby stop notices were re¬ 
leased was not contractor’s money 
as respected embezzlement by him. 
—State V. Knauer, 155 A. 121, 9 N’.J. 
Misc. 581. 

Previous execution sale 
Where mortgaged sawmill was sold 
under execution, but purchasers did 
not execute bond entitling them to 
possession, moving of mill by owner 
did not constitute criminal “con¬ 
version” thereof.—Hall v. Common¬ 
wealth, 60 S.W.2d 625, 249 Ky. 290. 
Ownership not shown 

(1) Shipment of goods purchased 
by prosecuting witness in his own 
and defendant’s name did not show 
transfer of ownership, precluding 
charge of embezzlement of proceeds. 
—State V. Bemis, 242 P. 802, 34 Wyo. 
218. 

(2) A charge of embezzlement is 
sustained by prdof that defendant 
received a sum of money as agent 
for another and retained a part 
thereof in satisfaction of debt owed 
to him by the principal.—State v. 
Peterson, 211 P. 694, 61 Utah 91. 

66. Minn.—State v. MacGregor, 279 
N.W. 372, 202 Minn. 579. 

20 C.J. P 417 note 67. 

67. Heb.—^Van Etten v. State, 40 
N.W. 289, 24 Neb. 734, 1 L.R.A. 669. 

20 CJ. P 417 note 58. 

68. La.—State v. Hogg, 53 So. 225, 
126 La. 1053, 29 L.R.A.,N.S., 830, 
21 Ann.Cas. 124. 

mriwg iin ff ^th other moneys 
Money received by defendant from 
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his wife for express purpose of pur¬ 
chasing home for her did not cease 
to be trust fund or her separate 
property by husband’s mere act of 
mingling it with other moneys in 
his bank account.—^People v. Kirk¬ 
patrick, 246 P. 84, 77 Cal.App. 104. 

69. Tex.—Golden v. State, 2 S.W. 
531, 22 Tex.App. 1. 

70. Cal.—^People v. Brody, 83 P.2d . 
952, 29 Cal.App.2d 6: 

Tex.—^Pfeuffer v. Haas, Civ.App., 55 
S.W.2d 111, error dismissed. 

20 C.J. p 417 note 61. 

Embezzlement by partner see infra 
§ 16. 

Right of: 

Agent to commissions as constitut¬ 
ing Joint ownership see infra § 
15. 

Public officer to commissions as 
constituting joint ownership see 
infra § 22. 

Ownership of stock of corporation 
Corporation in which defendant 
owned only one share of stock, al¬ 
though he was manager thereof, was 
not defendant’s alter ego, as respects 
alleged embezzlement of funds which 
were transferred to ,such corpora¬ 
tion by another corporation of which 
defendant was also an officer.—State 
V. Mahaffay, 72 P-2d 1028, 192 Wash. 
76. 

Bight to fee 

The fact that defendant was enti¬ 
tled to a fee for examining the title 
to land offered as security, which 
was to be paid by the borrower 
and generally was paid by permitting 
him to deduct the amount from 
checks for the loan issued to the bor¬ 
rower and indorsed back to the as¬ 
sociation for the payment of out¬ 
standing obligations against the land, 
does not make him a joint owner of 
checks after their Indorsement and 
return to the association so as to pre¬ 
vent his conviction for embeszling 
the checks.—^People v. Jasiecki, 133 
N.E. 281, 301 Ill. 23. 
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where a joint owner of a note has been intrusted 
with it by the other joint owner to collect the entire 
amount and pay over a share of the proceeds, he is 
guilty of larceny after trust, where after collect¬ 
ing the note he converts the other’s share to his 
own useJi 

Officers or members of unincorporated associa¬ 
tions, Although it has been held that a member of 
an unincorporated association cannot be prosecuted 
for embezzling the funds of the association,an 
officer of such association, although a member there¬ 
of, cannot ordinarily defend a prosecution for em¬ 
bezzling its funds on the ground that he is part 
owner of such funds.73 

§ 9. -Possession or Custody of Property 

While actual and exclusive possession of the property 
is not necessary, the accused must have something more 
than the mere custody or naked possession of the prop, 
erty converted. 

Broadly speaking, accused must have lawful or 
rightful'^4 possession^® of the property alleged to 


have been embezzled. However, it is not necessary 
that he should have actual physical possession,"^® 
nor that he should have exclusive possession there¬ 
of,but it is sufficient if he has constructive pos¬ 
session,and under some statutes, it is sufficient 
if he has access to, or control of, the money or 
property.^® 

Moreover, to constitute embezzlement, such pos¬ 
session must be something more than the mere cus¬ 
tody or naked possession of the property convert¬ 
ed, for if the servant or other person occupying a 
fiduciary relation has only the custody, his wrongful 
appropriation of the property to his own use would 
be larceny rather than embezzlement,®® and this 
distinction applies to goods and money delivered to 
another to be examined or dealt with in some 
way in the owner's presence, and then returned.®^ 
In some jurisdictions, however, the distinction be¬ 
tween custody and possession as determining the of¬ 
fense is not recognized.®® That accused received 
the moaey or property through an intermediary is 
immaterial.®® 


71. Ga.—Sewell v. State, 99 S.E. 
320, 23 Ga.App. 765. 

72. Okl.—^Fagrgard v. State, 104 P. 
930, 3 Okl.Cr. 159. 

73- N.T.—^People v. Herbert, 295 N. 

T.S. 251, 162 Misc. 817. 

20 C.J. p 417 note 64, 
liTot partnersliip or Joint; adventure 
Secretary who was merely “agent” 
of club, which was not partnership 
or Jotnt adventure. In view of club 
by-law that members were not to re¬ 
ceive compensation or profit from 
club, was guilty of embezzlement 
where he fraudulently appropriated 
money belonging to club.—^People v. 
Poss, 62 P.2d 372, 7 Cal.2d 669. 

74. Ark.—Hall v. State, 257 S.W, 
61, 161 Ark. 453. 

Colo.—^McGuire v. People, 262 P. 1015, 
83 Colo. 154. 

Ill.—^People V. Strong, 2 N.E.2d 942, 
363 111. 602—People v. Heinzelman, 
184 H.E. 600, 351 Ill. 402. 

Mo.—State v. Peck, 253 S.W. 1019, 
299 Mo. 454. 

Neb.—Cremens v. State, 202 N.W. 
410, 115 Neb. 175. 

Tex.—Wright v. State, 298 S.W. 296, 
107 Tex.Cr. 514. 

75- Mich.—^People v. Bergman, 224 
N.W. 376, 246 Mich. 68. 

Mo.—State v. Peck, 253 S.W. 1019, 
299 Mo. 454. 

Tex.—Hoyt v. State, 228 S.W. 936, 
88 Tex.Cr. 612. 

73. Ala.—Gamer v. State, 158 So. 
646, 229 Alai 600, denying ceiv 
tiorari 158 So. 643, 26 Ala.App. 
246. 


Kan.—State v. Johnson, 199 P. 104, 
109 Kan. 239. 

Wash.—State v. Larson, 211 P. 885, 
123 Wash. 21, modified on other 
grounds 21,6 P. 28. 

W.Va,—State v. Workman, 114 S.E. 

276, 91 W.Va. 771. 

20 C.J. p 418 note 76 [f]. 

Board of supervisors 
Possession of property bought for 
road construction purposes by coun¬ 
ty board of supervisors, under a 
statute, not being designated in 
some other person, is in the board, 
relative to embezzlement thereof 
by a board member, and although 
the property comes into possession 
of an entire board of supervisors, 
one of the members may be guilty 
of embezzlement thereof.—State v. 
Teates, 105 So. 498, 140 Miss. 224. 

I Sypotheoatlou of securities by broker 
Where brokerage firm, having tak¬ 
en Liberty Bond subscriptions for 
customers, made its own subscrip¬ 
tions through a bank, borrowed mon¬ 
ey from the bank wherewith to pay 
for bonds, and permitted bank to 
keep bonds allotted by the govern¬ 
ment as securities for payment of 
loan, the execution of a renewal note 
to the bank after customers had paid 
for bonds subscribed by them "con¬ 
stituted hypothecation of customers* 
securities. In violation of Pen.L. § 
956; for, although the firm at no 
time had actual possession of the 
bonds,, it had constructive posses¬ 
sion of them.—^People v. Atwater, 128 
N.B. 196, 229 N.T. 303, reversing 181 
N.T.S. 742, 191 App.Dlv. 345. 

77. Ohio.—^Toung v. State, 184 N.B. 
24, 44 Ohio App. 1. 


Wash.—State v. Larson, 213 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

20 C.J. p 418 note 76 [g]. 

78. Mo.—State v. Kennedy, App., 
239 S.W. 869, 

79. Ind.—Young v. State, 183 N.E, 
100, 204 Ind. 331. 

80. Ala.—^Brown v. State, App., 200 
So. 630, certiorari denied 200 So. 
634, 240 Ala. 689—^Rosenblum v. 
State, 98 So. 216, 19 Ala.App. 442. 

D.C.—Chanock v. U. S., 267 P. 612, 
50 APP.D.C. 64, 11 A.L.R. 799. 
Fla.—Pitch V. State, 185 So. 436, 135 
I Pla. 361, 125 A.L.R. 360. 

Ill.—^People V. Moore, 243 Ill.App. 

378, 382, citing Corpus JUris. 

N.D.—State v. Ugland, 187 N.W. 237, 
239, 48 N.D. 841, citing Corpus 
Juris. 

Utah.—State v. Clayton, 15 P.2d 1057, 
80 Utah 657. 

20 C.J. p 418 notes 75, 76—i2 C.J. 
p 1341 note 94. 

( 

81. Cal.—People v. Johnson, 27 P. 
663, 91 Cal. 265. 

20 C.J. p 419 note 77. 

S2. U.S.—Schell V. U. S., C.C.A.C 0 I 0 ., 
261 P. 593. 

D.C.—^Henry v. U. S., 273 P. 330, 60 
App.D.C. 366, certiorari denied 42 
S.Ct 51, 257 U.S. 640, 66 L.Ed. 
411. 

Idaho.—State v. Lockie, 253 P. 618, 
43 Idaho 580. 

‘20 C.J. p 419 note 78. 

83. Cal.—^People v. Pewkes, 4 P.2d 
538, 214 Cal. 142. 
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Delivery by third person to servant, clerk, or 
agent Where property is delivered by a third per¬ 
son to an agent, servant, or other person within the 
provisions of the embezzlement statutes, for the 
principal or employer, the servant or agent has the 
possession so as to be in the position of a mere 
bailee until he has delivered the property to his em¬ 
ployer or principal, or put it, for the latter, in the 
place where it is his duty to put it; and a conver¬ 
sion before this is embezzlement, and not lar¬ 
ceny but when he has thus disposed of the prop¬ 
erty, the constructive possession thereof is in the 
employer or principal, and if the employee, or agent 
afterward fraudulently converts the same to his own 
use, he commits larceny, and not embezzlement.^5 
However, if the property is put in its proper place 
of deposit, not for the employer but with intent to 
take it out and convert it when a more favorable 
opportunity offers, the possession does not pass to 
such employer, and its subsequent appropriation 
constitutes embezzlement.86 

While the weight of modern authority is to the 
contrary,S7 under some early cases it was held that 
the property embezzled must have come into the 
possession of the servant from^ one other than the 
master, for if it has first come into the possession 
of the latter, the conversion by the servant is lar¬ 
ceny and not embezzlements® 


§ 10 

§ 10. - Capacity or Character in Which 

Property Is Received or Held 

a. In general 

b. Relationship of trust and confidence 

c. Receipt by virtue of employment or 

office 

d. Receipt for, or in name or on account 

of, employer 

a. In (General 

Under most statutes the property must have been 
received or held by accused In some particular capacity 
and must have been converted while such relationship 
existed. 

The statutes of embezzlement generally, if not 
always, require that the property shall have been 
received or held by accused in some particular char¬ 
acter, and the conversion of property will not con¬ 
stitute embezzlement unless it was so received or 
held,®® and was converted while such relationship 
existed;®® but the particular purpose for which the 
property was intrusted to accused is immaterial.®^ 
If the agency comes into existence contemporane¬ 
ously with the delivery of the property, it is suffi¬ 
cient®® 

b. Relation of Trust and Confidence 

Embezzlement statutes are limited to cases In which 
there is a relationship of trust or confidence and do not 


84. Ala.—St. John v. State, 168 So. 
190, 27 Ala.App. 97, certiorari de¬ 
nied 168 So. 193, 232 Ala. 452. 

Tenn.—Hill v. State, 17 S.W.2d 913, 
159 Tenn. 297. 

20 C.J. p 420 note 81^. 

85. Pa.—^Youngr v, Glendenning, 8 
Pa.Dist. 57. 

20 C.J. p 420 note 82. 

88. Mass.—Commonwealth v. Ryan, 
30 N.E. 364, 155 Mass. 523, 31 Am. 
S.R. 560, 15 L.R.A. 317. 

20 C.J. p 420 note 83. 

87. D.C.—Henry v. U. S., 273 F. 
330, 50 App.D.C. 366, certiorari 
denied 42 S.Ct 51, 257 U.S. 640, 
66 L.Ed. 411. 

20 C.J. p 420 note 80. 

88. U.S.—U. S. V. Clew, Pa., 25 F. 
Cas.No.14,819, 4 Wash.C.C. 700. 

20 C.J. p 420 note 79. 

89. Ariz.—Phelps v. State, 219 P. 
589, 25 Ariz.'495. 

Ark.—Leffg v. State, 280 S.W. 6, 170 
Ark. 495. 

Cal.—^People v. Jones, 262 P. 361, 87 
Cal.App. 482—^People v. Crowfoot, 
257 P. 463, 84 CaLApp. 107—People 
V. Holder, 199 P. 832, 53 Cal.App. 
45. 

Colo.—•Wright v. People, '91 P.2d 499, 
104 Colo. 335, 123 A.L.R. 474. 

Ga.—Higgins v. State. 199 S.E. 158, 


58 Ga.App. 480, followed in 199 S. 
E. 160, two cases, 58 Ga.App. 483 
—Davis V. State, 143 S.B. 435, 38 
Ga.App. 206. 

Ill.—People V. Strong, 2 N.E.2d 942, 
363 Ill. 602—^People v. Streich, 198 
N.B. 350, .361 Ill. 490—People v. 
Moore, 243 IlLApp. 378. 

Ind.—Springer v. State, 196 N.E. 97, 
209 Ind. 322—^Toder v. State, 194 
N.E. 645, 208 Ind. 50—Schoenrock 
V. State, 141 N.E. 351, 193 Ind. 
680. 

Mo.—State v. Cochran, 80 S.W.2d 182, 
336 Mo. 649. 

Tex.—^Berdell v. State, 220 S.W. 1101, 
87 Tex.Cr. 310. 

Utah.—State v. Clayton, 15 P.2d 1057, 
1062, 80 Utah 557, citing Corpus 
Juris. 

Wash.—State v. Polet, 258 P. 501, 
144 Wash. 629—State v. White, 257 
P. 387, 144 Wash. 212. 

Wis.—^Kralovetz v. State, 211 N.W. 
277, 191 Wis. 374—Weber v. State, 
208 N.W. 923,- 45 A.L.R. 928, 190 
.Wis. 257. 

20 C.J. p 420 note 85. 

Receipt in any capacity 
One receiving and fraudulently 
converting others’ money violates 
statute, declaring person receiving in 
any capacity and fraudulently con¬ 
verting another’s money guilty of 
misdemeanor, whether he received it 
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as agent, broker, banker, or oth¬ 
erwise.—Commonwealth v. Brass, 170 
A. 706, 111 Pa.Super. 375. 

90. Cal.—^People v. Ephraim, 245 P. 
769, 77 CaLApp. 29. 

Ill.—^People V. Powell, 187 N.E. 419, 
353 Ill. 582. 

20 C.J. p 421 note 89 [k]. 

Not' terminated by conversion 
Where one charged with embezzle¬ 
ment acted as agent for another, he 
could not terminate agency by con¬ 
verting proceeds of draft to his own 
use without his principal’s consent, 

I so as to make his offense theft hy 
I conversion and not embezzlement.— 
Hendricks v. State, 55 S.W.2d 839, 
122 Tex.Cr. 429. 

91. Cal.—^People v. Ahern, 88 P.2d 
787, 31 Cal.App.2d 656. 

20 C.J. p 421 note 86. 

'Purpose of trust sufflciently definite 
An agreement providing transferee 
will hold property in trust for trans¬ 
feror contains a sufficiently definite 
statement of purpose of trust.—^Peo¬ 
ple V. Ahern, supra. 

92. Conn.—State v. Henderson, 129 
A 724, 102 Conn. 658. 

D.C.—^Henry v. U. S., 273 F. SSQ, 50 
App.D.C. 366, certiorari denied 42 
S.Ct. 51, 257 U.S. 640, 66 L.EI<L 
411. 
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Supply if the relation between prosecutor and accused with 
reference to the property was merely that of debtor and 
creditor, etc. 

As the embezzlement statutes were designed to 
reach those cases in which a person converts prop¬ 
erty of which he has lawful possession by virtue 
of a delivery to him either by, or for, the owner, 
supra §§ 2, 4, it has been held that they are limited 
to cases in which there is a relation of trust or 
confidence, although there need be no technical 
trust,and an oral agreement to hold the prop¬ 
erty in trust is sufficient.^5 Thus, if the relation 
between prosecutor and accused with reference to 
the money or other property received or held by 


accused is merely that of debtor and creditor,®® as 
where one employed as agent or broker is author¬ 
ized to mix money received by him with his own, 
being accountable only for a balance,®'^ or where 
money is deposited with a stockbroker as margins,®® 
accused is not guilty of embezzlement in using the 
money for his own benefit; but it is otherwise 
where an agent to collect for several principals 
mixes the amount collected with his own money on 
deposit in a bank, with intent to defraud his princi¬ 
pals, and not to exercise his right to mix moneys of 
his principals and substitute his own obligations 
to each of them.®® 


93. Ariz.—^Drake v. State, 85 P.2d 
9S4, 53 Ariz. 93—^Phelps v. State, 
219 P. 589, 25 Ariz. 495. 

Pla.--Fitch V. State, 185 So. 435, 135 
Fla. 361. 125 A.L.R. 360. 
Idaho.—State v. White, 266 P. 415, 
46 Idaho 124. 

Ill,—^People V. Heinzelman, 184 N.E. 
600, 351 Ill. 402. 

Mo.—State v. Cochran, 80 S.W.2d 
182, 184, 336 Mo. 649, quoting Cor¬ 
pus Juris. 

Nev.—State v. Monahan, 249 P. 566, 
50 Nev. 27. 

N.D.—State v. Ugland, 187 N.W. 
237, 48 N.D. 841. 

Tex.—Fellers v. State. 136 S.W.2d 
217, 138 Tex,Cr. 307—Berdell v. 
State, 220 S.W." 1101, 87 Tex.Cr. 
310. 

20 C.J. p 421 note 89.. 

Ctist of offense lies In the breach 
of trust or fiduciary relationship. 
Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3. 

Fla.—Skipper v. State, 153 So. 853, 
114 Fla. 312, appeal dismissed Skip¬ 
per V. State of Florida, 55 S.Ct. 
76, 293 U.S. 517, 79 L.Ed. 631. 

La.—State v. Smith, 195 So. 523,' 194 
La. 1015. 

N.T.—^People on Complaint of Harris 
V. Horowitz, 247 N.T.S. 365, 138 
Misc. 794. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 421 note 89 [bj. 

Accountability of trustee inuuatezlal 
Clause in trust deed securing cor¬ 
poration bonds that depositary of 
mortgagors* payments should not be 
held to greater accountability than 
that of simple debtor was held not 
to destroy trust.—State v. Comer,' 28 
P.2d 1027, 176 Wash. 257, appeal 
dismissed Comer v. State of Wash¬ 
ington, 54 S.Ct. 782, 292 U.S. 61/), 78 
L.Ed. 1470. 

Torgezy, and not embezzleinent 
Employee authorized to deposit col¬ 
lections and indorse employer*s name 
to checks for deposit was guilty of 
“forgery,** not “embezzlement,** in 
indorsing checks and appropriating 
money received thereon, as he acted 


in excess or disobedience of his au¬ 
thority.—Teager v. U. S., 32 F.2d 402, 
59 App.D.C. 11—20 C.J. p 421 note 89 
[f]. 

94. Ky.—Commonwealth v. Weddle, 
197 S.W. 446. 176 Ky. 780. 

95. Cal.—People v. Ahern, 88 P.2d 
787, 31 Cal.App.2d 655. 

96. Idaho.—State v. White, 266 P. 
415, 417, 46 Idaho 124, citing Cor¬ 
pus Jtuis. 

Ill.—People V. Streich, 198 N.E. 360, 
361 Ill. 490. 

Ky.—^Napier v. Commonwealth, 29 S. 

W.2d 24. 234 Ky. 724. 

N.Y.—People v. Gerety, 272 N.T.S. 
861, 242 App.Div. 5—^People v. Gold- 
enberg, 181 N.T.S. 916, 110 Misc. 
548. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 A. 
2d 921. 138 Pa.Super. 585—Com¬ 
monwealth V. Mitchneck, 198 A. 
463, 130 Pa.Super. 433—Common¬ 
wealth V. Overheim, 162 A. 475, 106 
Pa. Super. 424—Commonwealth v. 
Bixler, 79 Pa.Super. 295. 

Wash.—State v. Polzin, 85 P.2d 1057, 
197 Wash. 612. 

Wis.—Hanser v. State, 259 N.W. 418, 
217 Wis. 587. 

20 C.J. p 422 note 91. 

Selationship arising from ’wrongful 
act 

Existence of debtor and creditor 
relationship, arising through defend¬ 
ant's failure to pay over money, was 
held not to prevent commission of 
crime of embezzlement.—State v. 
Bemis, 242 P. 802, 34 Wyo. 218. 
Snbseqnent agreement 
Agreement that defendant charged 
with embezzlement might use pro¬ 
ceeds of stock in business, made 
after defendant had already sold 
stock and embezzled proceeds did 
not render relation of parties one of 
creditor and debtor so as to preclude 
conviction for embezzlement.—Sher¬ 
man V. State, 61 S.W.2d 488, 124 Tex. 
Cr. 205. 

Ho relation of debtor and creditor 
(1) Where prosecuting witness 
sent accused money to lend out, ac- 
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cused*s conversion of payments made 
on resulting loans constituted “em¬ 
bezzlement,** as against contention 
that relation of debtor and creditor 
existed between accused and prose¬ 
cuting witness.—^People v. Hill, 37 P. 
2d 849, 2 Cal.App.2d 141. 

(2) Transaction in which broker 
was ordered to buy stock, and paid 
therefor, but never delivered it, did 
not create relation of “debtor and 
creditor,** but constituted “embezzle¬ 
ment.**—State v. Monahan, 249 P. 566, 
50 Nev. 27. 

Bailment or sale 

Where governor advertised for bids 
for school warrants issued under 
Acts 1915 p 56, and warrants In¬ 
dorsed by county superintendent 
were by state superintendent turned 
over to defendant, with instructions 
to discount them, and he received 
proceeds thereof from successful bid¬ 
der, there was a bailment, and not a 
sale of the warrants to defendant, 
as state and county school superin¬ 
tendents, having express power to 
sell and assign warrants issued and 
collect money arising therefrom, 
may create bailment of the money 
and defendant was acting as county’s 
agent.—^Berrien v. State, 119 S.E. 300, 
156 Ga. 380, answers to certified ques¬ 
tions conformed to 120 S.E. 644, 31 
Ga.App. 123. 

Agreement to loan or purchase 

Count, alleging defendant loaning 
four thousand dollars to borrowers 
on mortgage paid borrowers two 
thousand dollars and agreed to hold 
balance in trust until completion of 
house, but refused to pay balance, 
did not charge embezzlement, and 
fiduciary relation was not created by 
defendant's agreement to purchase 
mortgage from borrowers.—State V. 
White, 266 P. 415, 46 Idaho 124. 

97. Mass.—Commonwealth v. Hutch¬ 
ins, 122 N.E. 275, 232 Mass. 285. 

20 C.J. p 422 note 92. 

9®- N.T.—People v. Flynn, 118 N.T. 

S. 533, 64 Misc. 276. 

20 C.J. p 422 note 93. 

99. Mass.—Commonwealth v. Hutch¬ 
ins, 122 N.E. 275, 232 Mass. 285. 
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There can be no embezzlement of stock purchased 
on margin and sold by the broker, since the custom¬ 
er is not entitled to any specific stock,^ but the rule 
is otherwise where the stock is fully paid for,2 and 
the sale by a stockbroker of a certificate of stock 
received from a customer as collateral security, and 
the retention of the proceeds would constitute em- 

bezzlement.2 

Accused may he estopped to deny the relationship 
of trust and confidence.^ 

Every breach of trust not embezzlement. Em¬ 
bezzlement is a criminal breach of trust, but every 
breach of trust is not embez’zlement.® The statutes 
were not intended to cover every breach of trust, 
nor every fraudulent breach of trust, and render it 
a criminal offense.® 

Money paid by mistake. The fraudulent conver¬ 
sion of money paid or property delivered through 
mistake is not embezzlement.^ 

c. Beceipt by Virtue of Employment or Office 

Under some statutes the property must come into 
possession of accused by virtue of his office or employ¬ 
ment, and there.is a conflict of authority as to whether 
accused is guilty of embezzlement where he acted without 
authority or in excess of his authority in receiving the 
property. 

By some statutes it is required that the property 
shall have come into the possession of accused by 
virtue of his office or employment, or in the course 
of his employment, and unless the possession is so 
acquired a person who receives money belonging to 
another and fraudulently converts the same to his 


own use, is not guilty of embezzlement.® Under 
these statutes the money or other property need not 
be intrusted to the employee by the employer; if 
it is given to him by a third person for his employ¬ 
er and by virtue of his employment or in the course 
thereof, its conversion by the employee constitutes 
embezzlement.® 

Some courts have held that one who has received 
money or property under color of authority is guilty 
of embezzlement for converting it to his own use, 
although he acted without authority, or in excess of 
his authority, in receiving the property,^® such hold¬ 
ing in most of the cases being based on the doctrine 
of estoppel,!! and some statutes include money 
which come into an agent’s possession or care in 
any manner.!® Other courts have taken a different 
view, and have held that money or other property 
received by a servant, agent, or officer, while acting 
without authority or in excess of his authority, is 
not received by virtue of his employment or of¬ 
fice.!® 

d. Beceipt for, or in Name or on Account of, 
Employer 

Under statutes requiring that the property shall have 
been received for, or in the name or on account of the 
master or employer, it .Is immaterial that accused may 
have had no authority whatever to receive the same. 

Some statutes, instead of requiring that the prop¬ 
erty shall have been received by accused “by vir¬ 
tue of his employment,” merely require that it shall 
have been received, “for, or in the name or on ac¬ 
count of,” the master or employer, and to constitute 


1. N.T.—People v. Flynn, 118 N.T. 

S. 533, 64 Misc. 276. 

2. Mont.—State v. Lake, 43 P.2d 627, 
99 Mont. 128. 

N.Y.—People v. Toohill, 203 N.T.S. 
457, 208 App.Div. 174. 

3. N.T.—People v. Flynn, 118 N.T. 
S. 533, 64 Misc. 276. 

20 C.J. p 423 note 96. 

4. Cal.—People v. Jones, 262 P. 361, 
87 Cal.App. 482—^People v. Steffner, 
227 P. 699, 67 Cal.App. 23. 

Kan.—State v. Perkins, 211 P. 139, 
112 Kan. 458. 

Ky.—Commonwealth v. Bain, 43 S.W. 

2d 10, 240 Ky. 752. 

No estoppel 

One charged with embezzlement, 
as agent, clerk, and servant of chari¬ 
table association was not estopped to 
contend fliat he was not association's 
agent, clerk, and servant where 
there was no evidence that he had 
received property allegedly embez¬ 
zled as such agent, clerk, and serv- 
ant.--State v. Cochran, 80 S.W.2d 182, 
336 Mo. 649. 

5i Nev.—State v. Monahan, 249. P. 
566, 50 Nev. 27. 


Tenn.—Hill v. State, 17 S.W.2d 913, 
914, 159 Tenn. 297, citing Corpus 
Juris. 

Utah.—State v. Clayton, 15 P.2d 1057, 
1061, 80 Utah 557, citing Corpus 
Juris. 

20 C.J. p 423 note 98. 

6. Mass.—Commonwealth v. Hays, 1 
Gray 62, 74 Am.I>, 662. 

20 C.J. p 423 note 98. 

7. Mass.—Commonwealth v. Hays, 
14 Gray 62, 74 Am.D. 662. 

20 C.J. p 423 note 99. 

8. Cal.—People v. Woollacott, 251 P. 
826, 80 Cal.App. 275. 

Colo.—^Wright v. People, 91 P.2d 499, 
104 Colo, 335, 123 A.L.R. 474. 
Ohio.—Stalnaker v. State, 21 Ohio 
N.P.,N.S., 437. 

Tex.—Copeland v. State, 78 S.W“.2d 
972, 127 Tex.Cr. 611—Scisson v. 
State, 51 S.W.2d 703, 121 Tex.Cr. 
71—Connelly v. State, 248 S.W. 340, 
93 Tex.Cr. 295. 

20 C.J. p 423 note 2. 

Implied authority sufficient 
Tex.—McCue v. State, 65 S.W.2d 314, 
124 Tex.Cr. 624. 

681 


Not fraudulent breach of trust 
Statute as to fraudulent breach of 
trust by appropriation of personalty 
does not apply, where one converts 
property coming into his hands by 
virtue of regular employment.— 

State V. Abernathy, 284 S.W. 361, 
153 Tenn. 441. 

9. Cal.—^People v. Woollacott, 251 P. 

826, 80 CaLApp. 275. 

Pa.—Commonwealth v. Diamond, 79 
Pa.Super. 54, 

20 C.J. p 424 note 4. 

la Idaho.—State v. Lockle, 253 P. 
618, 620, 43 Idaho 580, citing Cor. 
pus Juris. 

20 C.J. p 424 note 5. 

11. Ariz.—^Drake v. State, 85 P.2d 
984, 986, 53 Ariz. 93, quoting Cor¬ 
pus Juris. 

20 C.J. p 424 note 6. 

12. Neb.—^Jurgensen v. State, 283 
W. 228, 135 Neb. 537. 

I 

13. D.C.—Yeager v. U. S., 32 F.2d 
402, 59 APP.D.C. 11. 

20 aJ. P 425 note 7. 
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embezzlement under such a statute as this, the prop¬ 
erty must have been received for, or on account of, 
the master or employer.^^ Under these statutes a 
servant or an employee who fraudulently converts 
to his own use money or property received by bi™ 
for his master or employer is guilty of embezzle¬ 
ment, although he may have had no authority what¬ 
ever, expressed or implied, to receive the same,l5 

§ !!• - Conversion or Appropriation of 

Property 

a. In general 

b. Acts constituting conversion 

c. Necessity for demand 

d. Authorized acts 

e. By public officers or employees 

a. In General 

To constitute embezzlement there must be a fraudu¬ 
lent conversion or appropriation of money, or under some 
statutes, a fraudulent secretion of such property with 
intent to convert or appropriate it. 


To constitute embezzlement there must be a fraud¬ 
ulent conversion or appropriation of money or oth¬ 
er property by accused,^® or, as provided in many 
statutes, a fraudulent secretion of such property 
with intent so to convert or appropriate it.i*^ 

b. Acts Constituting Conversion 

While the owner must be deprived of his money or 
property by an adverse using or holding, the means by 
which the fraudulent conversion is accomplished are im¬ 
material, and accused need not convert the property to 
his own use. 

To constitute a conversion so as to make out a 
case of embezzlement, the owner must be deprived 
of his property or money by an adverse using or 
holding and the mere secreting of property with 
intent to convert it is not sufficient to constitute the 
offense unless made so by the terms of the stat¬ 
utes.^® The mere failure to return property or ac¬ 
count for a trust fund, while evidence of a conver¬ 
sion,®® has been held not to constitute embezzle¬ 
ment.®^ Refusal to account or pay over on demand 


14. Del.—^Foster v. State, 43 A. 265, 
18 Del. 111. 

20 C.J. p 425 note 8. 

15. Del.—^Foster v. State, 43 A. 265, 
18 Del. 111. 

Md.—^Denton v. State, 26 A. 102^, 77 
Hd. 527. 

le. U.S.—Hancey v, TJ. S., C,C.A. 

Utah. 108 F.2d 835. 

Ala.—^Johnson v. State. 162 So. 553, 
26 Ala.Appr 476. 

Cal.—^People v. Wilde, App., 109 P.2d 
415—Carroll v. Pacific Coast Au¬ 
tomobile Ass’n, 11 P.2d 660, 123 
CaLApp. 568—^People v. Kirk, 271 
P. 347, 94 Cal.App. 378. 

Colo.—Lrewis v. People, 60 P.2d 1089, 

99 Colo. 102. 

Oa.—^McJenkin v. State, 7 S.E.2d 
812, 62 Ga.App. 321. 

Hawaii.—^Territory v. Miyamoto. 29 
Hawaii 685. 

Ill.—People V. Goebelt, 29 N.E.2d 628, 
374 111. 339. 

Kan.—State v. Stryker, 236 P. 849, 
118 Kan. 620. 

Mont.—State v. McGuire, 88 P.2d 
35, 107 Mont. 341. 

Neb.—Frades v. State, 270 N.W. 314, 
131 Neb. 811. 

N.Y.—People v. Bergrer, 254 N.T.S. 
136, 142 Misc. 178. 

Tex.—Coney v. State, 272 S.W. 197, 

100 Tex.Cr. 380. 

Wash.—State v. Sterett, 295 P. 182, 
160 Wash. 439. 

W.Va.—State v. Holley, 177 S.E. 302, 
115 W.Va. 464. 

20 C.J. p 425 note 14. 

Sssence of offense 

(1) The essence of the offense is 
the 'conversion of the property. 

Cal.—^People v. Stanford, 105 P.2d 
969, prior opinion 100 P.2d 796. 


I La.—State v. Smith, 195 So. 523, 194 
La. 1015. 

(2) Act of conversion is gravamen 
of offense of fraudulent conversion 
rather than how, when, or in what 
capacity defendant received and pos¬ 
sessed property prior to crime.— 
Commonwealth v. Wooden, 94 Pa. 
Super. 452. 

17. Ala.—Johnson v. State, 162 So. 
553, 26 Ala.App. 476. 

N,D.—State v. O'Connor, 226 N.W. 
601. 606, 58 N.D. 554, citing Corpus 
Jtizls. 

20 C.J. p 426 note 15. 

Appropziatlag or seoretiiig separate 
czlmes 

Statutory embezzlements commit¬ 
ted by agents or by bailees in se¬ 
creting property with fraudulent in¬ 
tent are separate crimes from that 
committed by oflacer or servant who 
fraudulently appropriates property. 
—State V. Ruemmele, 251 N.W. 879, 
64 N.D. 248. 

Two offenses 

A Statute pertaining to embezzle¬ 
ment by bailees * has been held to 
create two offenses; one for em¬ 
bezzlement as bailee, and the other 
for converting, or making away with 
money or property as a bailee with 
intent to embezzle it.—State v. 
Stevens, 220 S.W. 844, 281 Mo. 639 
—State V. Burgess, 188 S.W. 136, 268 
Mo. 407. 

18. Mont.—State v. McGuire, 88 P. 
2d 35, 107 Mont. 341. 

Pa.—Commonwealth v. Naugle, 28 
Pa.Dist. & Co. 158. 8 Som.Leg.J. 
155, 30 Luz.Leg.Reg. 409. I 

20 C.J. p 426 note 17. I 
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To cover prior shortage 
'When defendant took money re¬ 
ceived from one sale or transaction 
and used it to cover a shortage on 
another transaction, such act con¬ 
stituted appropriating money to de¬ 
fendant's own use to cover defend¬ 
ant's prior shortage as respects lia¬ 
bility for embezzlement.—State v. 
Dubois, 98 P.2d 354, 98 Utah 234. 

'SmbezzlesiLeiLt is complete on for¬ 
mation of intent to retain money and 
retention pursuant thereto.—Com¬ 
monwealth v. Duvall, 295 S.W. 1047, 
220 Ky. 771. 

Time of retentlou 
Prosecution for failure to return 
storage battery eleven days after ex¬ 
piration of rental agreement was 
prematurely instituted under statute 
making it unlawful to retain it for 
longer period than fourteen days.— 
Ball V. State, 116 So. 878, 150 Miss. 
780. 

13. Neb.—^McAleer v. State,. 64 N.W. 

358, 46 Neb. 116. 

20 C.J. p 426 note 18. 
hCere ' circniustanoes bearing on in^ 
tent 

Concealment or nonconcealment of 
conversion, refusal to pay at agreed 
time or on demand, and demand or 
lack thereof are. not essentials of em- . 
bezzlement, but merely circumstances 
bearing on intent.—American Life 
Ins. Co. V. U. S. Fidelity & Guaranty 
Co., 246 N.W.'71, 261 Mich. 221. 

2a D.C.—O'Brien v. U. S., 27 App. 
D.C. 263. 

20 C.J. p 426 note 19. 

21. Mont.—State v. McGuire, 88 P. 

2d 35. 107 Mont. 341. 

20 CJ. P 426 note 20. 
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constitutes embe 2 zleineTit ,22 or is, at least, evidence 
from which a fraudulent conversion may be in- 
ferred.^^ The means by which the fraudulent con¬ 
version is accomplished are immaterial.24 It may 
be effected by any exercise of the right of owner¬ 


ship inconsistent with the owner’s rights, and with 
the nature and purposes of the trust.25 To consti¬ 
tute a conversion of money or property so as to 
make out a case of embezzlement, accused need not 
appropriate the property to his own use,but is 


;2g2L Kan.—State v. Watson, 67 P.2d 
516, 14B Kan. 79-2, 110 A.L.R. 998 
—State V. Evans, 63 P.2d 789, 143 
Kan. -29. 

20 C.J. p 427 note 21. 

Duty to account 

'(1) Employee, on receipt of em¬ 
ployer’s money, is under duty to ac¬ 
count.—Commonwealth v. Duvall, 295 
S.W. 1'047, *220 Ky. 771. 

(2) Commissioner, charged with 
converting proceeds of partition sale, 
"had duty of obeying probate court’s 
order In making partition.—Common¬ 
wealth V. O’Connell, 174 N.E. 665, 274 
l^ass. 316. 

(3) It was the duty of accused as 
agent, in inaking collection from C, to 
notify the principal of the collection 
and to turn the money over to it 
within a reasonable time, in view of 
the statute which makes the fraudu¬ 
lent secreting of property with the 

«fraudulent intent to appropriate it 
embezzlement.—People v. Steffner, 
‘227 P. 699, 67 Cal.App. 23. 

Buty on. demand 

Where attorney authorized by 
client to Invest pension checks with¬ 
out restriction against investment in 
realty, invested money in realty, he 
was not required, on demand, to 
return a corresponding sum of mon¬ 
ey, but a proper demand and a suffi¬ 
cient compliance therewith involved 
his turning over the things in which 
money had been invested, and his 
offer to do so, or In the alternati’^re, 
if reasonable time were given him to 
convert investments into cash and 
return it in that form precluded his 
conviction of grand theft by embez¬ 
zlement.—^People V. Wilde, CaLApp., 
109 P.2d 415. 

23. Cal.—People v. Ward, 66 P. 372, 
134 Cal. 301. 

20 C.J. p 427 note 22. 

24. La.—State v. Nahoum, 133 So. 
370, 374, 172 La. 83, quoting Co]> 
pns juris. 

Okl.—Smith v. State, 275 P. 359, 42 
Okl.Cr. 136. 

20 C.J. p 427 note 24. 

Sahseq’aent conduct immaterial 
Whether former administrator, in¬ 
dicted for grand theft of money, ac¬ 
tually converted bonds .in which he 
invested the money, was held imma¬ 
terial.—^People v. McEneruey, 297 P- 
668, 112 CaLApp. 609. 

25. Ala.—Canellos v. State, 84 So. 
396, 17 Ala.App. 278. 

Ariz.—Hall V. State, 187 P. 67-7, 21 
Ariz. 261. 

Cal.—^People v. Fleming, 32 P.2d 593, 


220 Cal. 601—^People v. Tambara, 
219 P. 745. 192. Cal. 236—People v. 
Money, 265 P. 276, 89 Cal.App. 451 
—^People V. Forman, 228 P. 378, 67 
CaLApp. 693—^People v. Lorden, 217 
P. 117, 62 CaLApp. 501. 

Colo.—Briggs V. People, 233 P. 836, 
76 Colo. 591. 

Conn.—State v. MacCullough, 161 A. 
512, 116 Conn. 306. 

Ill.—People V. Mahoney, 197 N.E. 
775. 361 III. 202. 

Kan.—State v. Johnson, 199 P. 104, 
109 Kan. 239. 

Ky.— Bass v. Commonwealth, 300 S. 

W. 866, 222 Ky. 310. 

Mass.—Commonwealth v. O’Connell, 
174 N.E. 665, 274 Mass. 315. 

La.—State v. Nahoum, 133 So. 370, 
172 La. 83. 

Mo.—State v. Gould, 46 S.W.2d 886. 
329 Mo. 828—State v. Stevens, 220 
S.W. 844, 281 Mo. 639. 

N.Y.—People v. Beale, 267 N.T.S. 
675, 239 App.Div. 261, affirmed 191 
N.E. 509, 264 N.Y. 451, reargument 
denied 195 N-B. 149, 266 N.Y. 450, 
certiorari denied Beale v. People 
of State of New York, 54 S.Ct. 
717, 292 U.S. 633, 78 L.Ed. 1486— 
People V. Schacht, 230 N.Y.S. 564, 
132 Misc. 560. 

Pa.—Commonwealth v. Barnes, 162 
A. 670, 107 Pa.Sup€r. 46—Common¬ 
wealth V. Ryder, 80 Pa.Super. 452 
—Commonwealth v. Wilt, 76 Pa. 
Super. 106. 

S.C.—State V. Alexander, 138 S.E. 835, 
840, 140 S.C. 325, quoting Corpus 
Juris. 

S.D.—State v. Hanson, 223 N.W. 55, 
54 S.D. 267, affirmed 227 N.W. 571, 
56 S.D. 140. 

Va.—Boyd v. Commonwealth, 167 S.E. 
646, 156 Va. 934. 

Wash.—State v. Comer, 28 P.2d 1027, 
176 Wash. 257, appeal dismissed 
Comer v. State of Washington, 64 
S.Ct. 782, 292 U.S. 610, 78 L.Ed. 
1470—State v. Sterett, 295 P. 182, 
160 Wash. 439. 

20 C.J. p 427 note 24. 

Boau to accused 

(1) That manager taking money 
of corporation gave notes did not 
disprove embezzlement, where in¬ 
tent to defraud was present.—^Young 
V. State, 184 N.E. 24, 44 Ohio App. 1. 

(2) Under the statute making it 
larceny for any person having prop¬ 
erty in his possession as bailee, 
factor, etc., to appropriate it for his 
own use with intent to deprive or 
defraud the owner thereof, if an 
officer of a bank takes money feloni¬ 
ously and with the purpose and in¬ 
tent to defraud the bank and for his 
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own use, the mere fact that the 
transaction takes the form of a loan 
does not deprive it of criminality.— 
State V. Larson, 211 P. 885, 123 

Wash. 21, modified on other grounds 
216 P. 28. 

20 C.J. p 427 note 24 [f] (1). 
Property embezzled 
Embezzlement of money is not 
completed until checks are converted 
into cash or have been deposited and 
cleared.—^People v. Larson, 268 P. 
419, 92 CaLApp. 376. 

Possession of property 
To constitute embezzlement of 
bank’s money by officer thereof, it 
is not necessary that he obtain 
physical or manual possession of ‘ 
money, and a bank officer issuing or 
causing Issuance of bank's check in 
payment of his note, attached to 
draft drawn by payee bank, is guilty 
of embezzlement, the credit given for 
amount of check by drawee bank 
being equivalent to payment there¬ 
of.—State V. Bussa, 145 So. 276, 176 
La. 87. 

Investment without authority 
Administrator Investing assets of 
estate without authority in notes 
proving worthless was guilty of em¬ 
bezzlement.—State V, Sanders, 274 P< 
223, 127 Kan. 481. 

Deposit to account of accused 

(1) Conservator’s deposit of ward’s 
funds in his own account with intent 
to convert and use funds deposited 
constitutes embezzlement.—^People v. 
Schnepp, 200 N.E. 338, 362 Ill. 495. 

(2) Accused’s deposit of client’s 
draft in bank to his own credit con¬ 
trary to client's instructions was 
fraudulent conversion of draft to ac¬ 
cused’s use.—People v. NeVin, 176 N. 
B. 797, 343 Ill. 597. 

(3) However, the mere act of an 
attorney in fact in depositing to his 
own account the proceeds of his 
employer’s notes, bonds, and stock, 
does not necessarily render him guil¬ 
ty of embezzlement.—^People v. Da¬ 
vis, 110 N.E. 9. 269 Ill. 256. 

26. Kan.—State v. Johnson, 199 P. 
104, 106, 109 Kan. 239, citing Cor¬ 
pus Juris. 

Ky.—^Bass v. Commonwealth, 300 S. 

W. 866, 222 Ky. 310. 

La.—State v. Nahoum, 133 So. 370, 
172 La. 83. . ' ■ 

20 C.J. p 429 note 26. 

Meaning of term ' 

Although a statute speaks of con-; 
version "to his own use,” the quot¬ 
ed appendage is nothing but a carry 
over from the qommon-law plaaffizis 
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guilty if he fraudulently appropriates it to the use 
of another.27 

Continuous series of acts. An embezzlement may 
consist of a continuous series of conversionsj^s or 
the conversion of money or property received at 
different times from different sources.25 

c. Necessity for Demand 

In the absence of a statute requiring a demand for 
return of the property, the necessity therefor depends on 
the circumstances of the particular case. 

Ordinarily, the necessity for a demand for return 
of the property depends on the circumstances of the 
particular case.^® In the absence of statute to the 


contrary, discussed infra this subdivision, where a 
fraudulent conversion is otherwise established, a de¬ 
mand for the money or other property alleged to 
have been embezzled is not necessary,3l except un¬ 
der the peculiar circumstances of a particular case.^^ 
Thus, no demand need be shown where accused has 
fled,33 or other circumstances exist making a de¬ 
mand impossible,34 nor where the time for payment 
of the money or return of the property is definitely 
fixed;35 but where the time for such payment or 
return is indefinite,33 or where a conversion is not 
established by other proof,®^ the prosecution must 
prove a demand. 


in trover, and means no more than 
that the converter deprived the 
rightful owner of his property.— 
Hubbard v. U. S., C.C.A.Wash., 79 
F.2d 850. 

Applied to own use 

(1) When one applies money or 
property left in his custody to a 
use which he desires to make of it, 
it is applied to his own use within 
the embezzlement statute.—State v. 
Pratt, 220 P. 505, 114 Kan. 660. 84 
A.L..R. 189. 

(2) A member of a partnership 
who wrongfully converts the money 
of his principal to the uses of the 
partnership converts it to his own 
use within the meaning of scime 
statutes.—State v. Perkins, 211 P. 
139, 112 Kan. 458. 

(3) Deposit by president of cor¬ 
poration in his own name of cor¬ 
porate funds with intent to devote 
them to his own use, constitutes 
embezzlement, whether or not he 
thereafter actually devoted to such 
use the money so deposited.—^People 
V. Mitchell. 240 P. 36, 74 CalAj)p. 
164. 

(4) However, where accused 
claimed the right to retain property, 
it was held that the prosecution must 
prove that money was appropriated 
for use of accused.—^People v. 
Hphraim. 245 P. 769, 77 CaLApp. 

29. 

27. La. —^State v. Nahoum, 133 So. 
370. 172 Da. 83. 

Mo.—State v. Edwards. 137 S.W.2d 
447, 451, quoting Corpus Jtuis, 

20 C.J. p 429 note 26. 

£oaas 

laoans by cashier on own account 
of bank funds which he failed to 
account for is conversion to own use 
under some statutes.—State v. Morro, 
281 S.W. 720, 313 Mo. 98. 

98. Wyo,—State v. Campbell, 293 P. 

365. 42 Wyo. 252. 

20 C.J. p 429 note 27. 

28. Kan.—State v. Gordon, 68 P.2d 
635, 638, 146 Kan. 41, quoting Cor- 

‘ pus Juris. 

20 CJ, p 429 note 28. 


30. W.Va.--State v. Holley, 177 S.E. 
302, 115 W.Va. 464. 

31. Cal.—People v. Foss, 62 P.2d 
372, 7 Cal.2d 669—^People v. Wiezel, 
104 P.2d 70, 39 Cal.App.2d 657— 
People V. Ahem, 88 P.2d 787, 31 
Cal.App.2d 655—^People v. Green, 31 
P.2d 207, 137 CaLApp. 654, amend¬ 
ed and rehearing denied 34 P.2d 
788, 137 CaLApp. 654—People v. 
Kirk, 271 P. 347, 94 CaLApp. 378 
—People V. Keller, 250 P. 585, 79 
CaLApp. 612—People v. Riordan, 
250 P. 190, 79 CaLApp. 488—People 

V. Dewindt, 227 P. 619, 67 CaLApp. 
220—People v. Baker, 221 P. 654, 

64 Cal.App. 336—^People v. Eph¬ 
raim. 246 P. 769, 77 Cal.App. 29. 

Ga.—McCranie v. State, 179 S.E. 

826, 51 Ga.App. 192. 

Idaho.—State v. Peters, 253 P. 842, 
846, 43 Idaho 564, citing Corpus 
Juris. 

Ky.—Commonwealth v. Duvall, 295 
S.W. 1047,. 220 Ky. 771. 

La—State v. Leahy, 144 So. 138, 175 
La 659. 

Mich.—^American Life Ins. Co. v. U. 
S. Fidelity & Guaranty Co., 246 N. 

W. 71. 261 Mich. 221. 

N.J.—State V. Woodward, 122 A. 609, 
99 N.J.Law 49. 

Pa.—Commonwealth v. Winegrad, 
180 A. 160, 119 PaSuper. 78. 
Wash.—State v. Mitchell, 34 P.2d 
902, 178 Wash. 196, appeal dis¬ 
missed and certiorari denied 
Mitchell V. State of Washington, 

65 S.Ct. 849, 293 U.S. 533, 79 L.Ed. 
641—State v. Comer, 28 P.2d 1027, 
176 Wash. 257, appeal dismissed 
Comer v. State of Washington, 54 
S.Ct. 782, 292 U.S. 610, 78 L.Ed. 
1470—State v. Sterett, 295 P. 182, 
184, 160 Wash. 439, quoting Corpus 
Jtixis. 

Wis.—Podell V. State, 279 N.W. 653, 
228 Wis. 513. 

20 C.J. p 429 note 31. 

Kot eieaneut of offense 
Demand for return of property or 
money intrusted to bailee or trustee, 
followed by refusal, is not element, 
but constitutes merely evidence of 
“embezzlement.”—^People v. Hill, 371 
P.2a 849, 2 CaLApp.2d 141. { 
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32. U.S.—^Nicholson v. H. Poehler 
Co., D.C.S.D., 284 F. 992. 

20 C.!. p 430 note 32. 

Warehousemaii. 

Under some statutes, a warehouse¬ 
man is not liable for conversion or 
guilty of larceny, unless he fails on 
demand to deliver wheat or pay its 
market price, and the mere fact of 
a sale or transfer of the wheat to 
the terminal market is not a viola¬ 
tion of his rights or duties.—^Nich¬ 
olson V. H. Poehler Co., supra. 

33. Ind.—Agar v. State, 94 N.E. 819, 
176 Ind. 234. 

20 C.!*. p 430 note 33. 

34. N.T.—^People V. Damron, 145 N. 
Y.S. 239, 160 App.Div. 424, affirmed 
106 N.E. 67, 212 N.Y. 256. 

20 C.J. p 430 note 34. 

'3J. Ind.—Collins v. State, 131 N.E. 

390, 192 Ind. 86. 

20 C.J. p 430 note 35. 

36. Cal.—^People v. Ephraim, 245 P. 
769, 77 CaLApp. 29. 

20 C.J. p 430 note 36. 

Time of demaud 

Substituted administrator’s de¬ 
mand, on day of order restoring dis¬ 
charged administrator to capacity, 
for money received by latter, was 
not made during his incompetency.— 
People V. McEnemey, 297 P. 568, 112 
CaLApp. 609. 

Time for compUauee 
Where there was no fraudulent 
appropriation by attorney of client’s 
money left for investment up to 
client’s demand for return of mon¬ 
ey, which had been invested in real¬ 
ty, client was not entitled, by the 
demand, to set aside the original 
right he had given attorney to in¬ 
vest the money in realty and there¬ 
by make amount immediately due 
in cash, and make attorney’s inability 
to comply with demand “grand theft” 
by embezzlement.—People v. Wilde, 
Cal.App., 109 P.2d 415. 

37. Cal.—^People v. Royce, 37 P. 630, 
39 P. 524, 106 Cal. 173. 

20 C*J. p 430 note 37. 
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The statutes make demand for the money or 
property by the owner necessary to constitute em¬ 
bezzlement in some cases, and in such a case, of 
course, there can be no conviction without proof of 
a demand.^* 

Sufficiency. Where a demand is necessary the 
person making it must have authority from the own¬ 
er of the money or other property to make it,-^ 
and the demand must be sufficient to notify the per¬ 
son on whom it is made that he is called on to per¬ 
form the neglected diity.^O 

d. Authorized Acts 

Where accused does with the property only what he 
has been authorized to do and has no felonious intent, he 
is not'guilty of embezzlement; and where a person au¬ 
thorized to sell property does sell It, a subsequent con¬ 
version of the proceeds is an embezzlement of such pro¬ 
ceeds and not of the property sold. 

The conversion of property by one to whom it is 
intrusted must be without the assent of the own- 
er.'^i If an agent, bailee, or servant does with 
the property only what he has been authorized to 
do,' and has no felonious intent, he is not guilty of 
embezzlement authority to do the act relied 

on as a conversion is no defense, if it was done 
with felonious intent.'*^ 

Where a person, authorized to cash a check, does 


so and retains the money, he is guilty of embezzling 
the money and not the check,^^ and where an agent 
with authority to sell property in his possession does 
sell it as such agent a subsequent conversion of the 
proceeds of the sale is an embezzlement of such 
proceeds,45 and not of the property sold;^® and 
this has been held to be the rule, even where the 
agent sells the property with the intent fraudulent¬ 
ly to convert the proceeds,^^ although there is au¬ 
thority to the contrary.^ s However, where the 
property was not delivered for the purpose of sell¬ 
ing it, a sale of it and retention of the proceeds 
constitutes a conversion of the property.^® 

A subsequent ratification by the party injured is 

no defense.50 

e. By Public Officers or Employees 

A conversion Is necessary to constitute embezzlement 
by a public officer or employee, and in the absence of a 
statute so requiring, a demand and refusal are ordinarily 
not elements of the offense. 

As in the case of other servants or agents, a con¬ 
version is necessary to constitute the offense of em¬ 
bezzlement by a public officer or employee; that is, 
it is essential that the owner should be deprived of 
the property embezzled by an adverse holding or 
use.5^ Under some statutes, the use of public 
funds in any manner or for any purpose not ex- 


38. Ill.—People V. Birket. 254 Ill. 
App. 96, affirmed 174 N.B. 388, 342 
Ill. 333. 

20 C.J. p 430 note 38. 

39. Ill.—People V. Powell, 187 N.E. 
419, 353 Ill. 582. 

20 C.J. p 430 note 39. 

40. Ill.—People v. Gerold, 107 N.E. 

165, 265 Ill. 448, Ann.Cas.l916A 

636. 

20 CJ. p 431 note 40. 

41. Cal.—People v. Epstein, 4 P.2d 
555, 118 Cal.App. 7. 

Mo.—State v. Peck, 253 S.W. 1019, 
299 Mo. 454. 

Ohio.—Foster v. State, 175 N.E. 713, 
38 Ohio App. 124. 

Tex.—Pfeuffer v. Haas, Civ.App., 55 
S.W.2d 111, error dismissed. 

20 C.J. p 431 note 41. 

Xioan to accused 

Managrer of finance company cannot 
authorize loan to himself, although 
transaction was made with knowl¬ 
edge of corporation's president.— 
Young V. State, 184 N.E. 24, 44 Ohio 
App. 1. 

42. Ark.—Lighter v. State, 247 S.W. 
1065, 157 Ark. 261. 

Ill.—People V. Wolf, 185 N.E. 238, 
352 Ill. 109. 

Mo.—State v. Miller, 57 S.W.2d 1080, 
332 Mo. 307—State v. Peck, 253 S. 
W. 1019, 299 Mo. 454. 

Okl.—Rice V. State, 48 P.2d 349, 362, 


57 OkLCr. 283—Wyatt v. State, 205 
P. 194, 196, 21 Okl.Cr. 121, citing 
Corpus Juris. 

Pa.—Commonwealth v. Overheim, 
162 A. 475, 106 Pa.S,uper. 424. 

20 C.J. p 431 note 42. 

Exceeding authority 

Where resolution of corporate 
directors did not authorize president 
to hypothecate notes for personal 
debts, assignment and transfer by 
him would constitute unlawful con¬ 
version.—^Reeves v. TJ. S., 15 F.2d 
734, 56 App.D.C. 376. 

43. Cal.—^People v. Coyle, 254 P. 
597, 81 Cal.App. 671—People v. 

Stafford, 253 P. 183. 81 CaLApp. 
159—^People v. Hughes, 250 P. 869, 
871, 79 Cal.App, 697, Quoting Cor¬ 
pus Juris. 

20 C.J. p 431 note 43. 

44 Fla.—Munoz v. State, 99 So. 
555, 87 Fla. 220. 

Mo.—State v. Watkins, 87 S.W.2d 
184, 337 Mo. 901—State v. Ross, 
279 S.W. 411, 312 Mo. 510. 

45. Tex.—Coney v. State, 272 S.W. 

197, 100 Tex.Cr. 380. 

20 C.J. p 431 note 44. 

Issues, proof, and variance see in¬ 
fra § 37. 

Time intent conceived governs 

Time that criminal intent was con¬ 
ceived determines whether agent 
converted property of trust or pro¬ 
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ceeds of its sale.—^People v. Hughes, 
250 P. 869, 79 Cal.App. 697. 

46. N.D.—State v. Bertrand, 278 N. 
W. 237, 68 N.D. 134. 

Tenn.—Brown v. State, 39 S.W.2d 
746, 747, 162 Tenn. 639, citing Cor¬ 
pus Juris. 

20 C.J. p 431 note 45. 

47. S.C.—State v. Cody, 186 S.E. 
165, 166, 180 S.G. 417, Quoting Cor¬ 
pus Juris. 

20 C.J. p 431 note 46. • 

48. Tex.—Sherman v. State, 61 S. 
W.2d 488, 124 Tex.Cr. 206. 

49. Wis.—State v. Dohn, 257 N.W. 
21, 216 Wis. 367. 

50. Ga.—^Waters v. State, 83 S.E. 
200, 15 Ga.App. 342. 

20 C.J: p 431 note 47. 

51. Idaho.—State v. Smith, 283 P. 
529, 48 Idaho 558. 

Mo.—State v. Lomax, 14 S.W.2d 436, 
322 Mo. 86. 

Mont.—State v. McGuire, 88 P.2d 
35, 107 Mont. 341. 

N.Y.—People v. Reynolds, 210 N.Y.S. 

768, 214 App.Div. 21. 

Ohio.—State v. Gunkelman, 13 Ohio 
N.P., N.S., 665. 

20 C.J. p 432 note 49. 

Acts constituting conversion 

(1) The use of public funds to 
cover up another shortage consti¬ 
tutes embezzlement. 
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pressly authorized by law constitutes embezzle- Although where an officer is required by statute 
ment,®2 and under others the failure of a public of- to make monthly reports of fees collected, and to 
ficer to pay over public funds to his successor con- pay the same monthly into the treasury, he has been 
stitutes embezzlementbut in the absence of such held liable to a separate prosecution for each month 
provision, it has been held that mere failure to pay in which he fails to account,57 it has also been held 
over the funds is not, in itself, embezzlement,al- that such officer may properly be charged with em- 
though it constitutes evidence of a wrongful con- bezzlement of year's collections, due when demand- 
version.55 And, under some statutes, the money ^d, the evidence not showing embezzlement until 
must not only have been converted by the officer noncompliance with demands.58 
but he must also be unable to meet the demand of A demand and refusal are not in general ele- 
any person lawfully demanding the same,56 ments of the offense,59 especially where accused is 


Cal.—People v. Bender, 23 P.2d 439, 

132 CaLApp., 753. 

Ill.—^People V. Donohue, 17 N.E.2d 

21, 369 Ill. 558. 

Tenn.—^Watson v. State, 12 S.W.2d 

375, 158 Tenn. 212. 

(2) A deposit of tax moneys for 
current fiscal year in treasury as 
tax^ moneys collected for preceding 
fiscal year was held an offense un¬ 
der embezzlement statute, although 
it was not part of another general 
embezzlement.—People v. Moulton, 2 
P.2d 1009, 116 Cal.App. 552. 

(3) ^Vhere commissioner ‘of city 
could not either by ordinance, com¬ 
mon practice, or by direct contract 
receive more salary than that speci¬ 
fied in statute, regardless of serv¬ 
ices rendered, his contract of employ¬ 
ment for extra work was void and 
acceptance of compensation ther.efor, 
even If agreed to, under semblance 
of ordinance, was wrong, as was al¬ 
so acceptance of one hundred seven¬ 
ty-five dollars monthly salary, when 
statute provided for one hundred 
dollars monthly.—Garner v. State, 
158 So. 543, 26 Ala.App. 246, cer¬ 
tiorari denied 158 So. 546, 229 Ala. 
600. 

(4) Other illustrations see 20 C.J. 
p 432 note 49 [a]. 

Acts not oonstltatlng embezXlemeiLt 

(1) Where a fund was actually 
applied by an officer as the law di¬ 
rected, although for good reasons it 
was not done in the manner and at 
the time prescribed by law, such 
irregular application alone does not 
constitute embezzlement under some 
statutes.—Hays v. State, 210 P. 728. 
22 Okl.Cr. 99. 

(2) In prosecution of village treas¬ 
urer for embezzlement of funds col¬ 
lected for payment to school dis¬ 
trict treasurer, defendant may show 
that funds were so paid, or dis¬ 
bursed for benefit of district, and he 
cannot be held to have embezzled 
funds collected for payment to 
school district treasurer where they 
were paid to hank in discharge of 
school district’s obligations.—State 
V. Peterson, 218 N.W. 367, 196 Wis. 
351. 

Tender of anioiiiLt due 

If there is an offer * good faith 


to pay the amount for which he 
is accountable before the crime of 
embezzlement is committed by the 
failure to account, then it is not 
unaccounted for, and there is no 
embezzlement. The question is not 
as to the restitution of money em¬ 
bezzled after the crime had been 
committed, but of an ofier to do an 
act, the omission of which was an 
essential element of the crime it¬ 
self.—State v. Gardiner, 215 N.W. 
758, 205 Iowa 30—State v. Berg, 204 
N.W. 441, 200 Iowa 627. 

To own use 

(1) To convict of embezzling pub¬ 
lic moneys, it is unnecessary to 
show that defendant himself got 
money, if his dealings therewith ex¬ 
cluded owners’ dominion. 

Mo.—State v. Matklns, 34 S.W.2d 1, 
326 Mo. 1072. 

Ohio.—Tidd v. State, 181 N.E. 280, 
42 Ohio App. 66. 

. (2) In prosecution of justice of 

peace for unlawfully appropriating 
to own use fines collected, it was 
not necessary to show that accused 
used money received in his official 
capacity for private investment or 
personal expenditure, deposit, or 
concealment, since if accused know¬ 
ingly retained for his own use pub¬ 
lic funds, there was an unlawful 
appropriation, and accused could 
not escape prosecution on ground 
that there was a conflict between 
charter provisions of city and stat¬ 
utory . provisions regarding officer 
to whom fines should have been re¬ 
mitted.—^People V. Matthews, 286 N. 
W. 676, 289 Mich. 440. 

Pailure to pay over aud embezzle¬ 
ment 

(1) The penalty provided by stat¬ 
ute for failure to pay over money 
collected is not exclusive and does 
not preclude a prosecution of such 
person for embezzlement which con¬ 
sists of the fraudulent conversion 
of money or property by defendant 
to his own use. 

Cal.—^People v. Floyd,. 247 P. 917, 
78 CaLApp. 11, 

N.D.—State v, Koprlva, 201 N.W. 
167, 51 N.D. 778. 

Wis.—^Anderson v. State, 265 N.W. 
210, 221 Wis. 78. 
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(2) Indictment under Criminal 
Code charging distributors of mo¬ 
tor fuel with embezzlement In fail¬ 
ing to pay over to state gasoline 
tax collected was not defective on 
ground that charge should have 
been prosecuted under Motor Fuel 
Tax Law, that Criminal Code pro¬ 
vision applied only where money is 
delivered to accused, as distin¬ 
guished from collections by accused 
in some official manner, since tax 
mon§y was “delivered” to accused as 
that word is used in Criminal Code 
provision.—People v. Kopman, 193 
N.E. 516, 358 Ill. 479. 

52. Cal.—^People v. Moulton, ‘2 P. 
2d 1009. 116 CaLApp. 562. 

Ohio.—Tidd V. State. 181 N.E. 280. 

42 Ohio App. 66. 

Misappropriation. 

(1) “Misappropriation” relative to 
money is synonymous with embez¬ 
zlement.—Maher v. Devlin, 263 P. 
812, 203 Cal. 270. 

(2) Statute relating to embezzle¬ 
ment of public funds by public of¬ 
ficer does not require a fraudulent 
appropriation of funds, but a mis¬ 
appropriation is all that is required 
to constitute offiense.-^Hutchman v. 
State, 66 P.2d 99. 61 OkLCr. 117. 

53. Ark.-—Miller v. State, 243 S.W. 
958, 155 Ark. 13. 

Ind.—Collins v. State, 131 N.E. 390, 
192 Ind. 86. 

20 C.J. p 432 note 50.. 

54. Kan.—State v. Watson, 67 P.2d 

515, 145 Kan. 792, 110 A.L.R. 998. 
Mich.—^People v. Hopper, 264 N.W. 

. 849, 274 Mich. 418. 

Mont.—State v. McGuire, 88 P.2d 
35, 107 Mont. 341. 

20 C.J. p 432 note 51. 

55. Kan.—State v. Watson, 67 P.2d 

516, 145 Kan. 792, 110 A.L.R. 998. 
20 C.J. p 432 note 52.' 

68. N.M.—Territory v. Abeyta, 89 
P. 254, 14 N.M. 56. 

57. Okl.—^Harris v. State, 176 P. 
627, 17 OkLCr. 69. 

58. Wyo.—State v. Campbell, 293 P. 
365, 42 Wyo. 252. 

59. U.S.—^Fullerton v. Government 
of Canal Zone, C.C.A.Canal Zone, 
8 F.2d 968. 
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squired by law to pay over funds at a definite 
me,®® or has absconded,although proof of a de- 
land and refusal may be sufficient evidence of the 
=LCt of conversion but in some jurisdictions a 
emand must be shown where a conversion is not 
stablished by other proof and under some stat- 
.tes the gist of the offense is the failure of the of- 
cer to pay over public funds on demand, and in 
uch case demand must be made.®^ 

: 12. -Intent 

a. In general 

b. Appropriation under claim of right 


c. Intention to restore money or proper¬ 
ty 

a. In General 

Ordinarily, to constitute embezzlement, there must be 
a fraudulent intent to deprive the owner of his property, 
and appropriate the same. 

Although under some statutes,®5 especially those 
relating to the embezzlement of public funds,®® the 
offense consists in the violation of the statute and 
not the intent or motive by which the accused is 
actuated, ordinarily, to constitute embezzlement, 
there must be a fraudulent intent to deprive the 
owner of his property, and appropriate the same,®*^ 


Ja.—^Musselwhite v. State, 116 S.B. 
28, 29 Ga.App. 229, affirmed 119 
S.E. 527, 156 Ga. 567. 

End.—Collins v. State. 131 N.E. 390, 
192 Ind. 86. 

Mich.—^People v. Hopper, 264 N.W. 
849, 274 Mich. 418. 

Okl.—Casselman v. State, 54 P.2d 
678, 58 OkLCr. 371. 

Pa.—Commonwealth v. Hampton, 96 
Pa.Super. 63. 

Wash.—State v. Sullivan, 224 P. 686, 
129 Wash. 42. 

20 C.J. p 432 note 55. 

Ostenslhle snzxeuder to new officer 
Where chairman of county sink- 
ingr fund commission ostensibly sur¬ 
rendered records and assets of com¬ 
mission to new ‘members further 
demand was unnecessary, as regards 
chairman’s liability for funds un¬ 
lawfully appropriated.—State v. 
Daniel, 163 S.E. 721, 165 S.C. 280. 
ea Ind.—Collins v. State, 131 N.E. 
390. 192 Ind. 86. 

N.J.—State V. Reynolds, 47 A. 644, 
65 N.J.Law 424. 

Okl.—Griswold v. State, 212 P. 1018, 
23 OkLCr. 136. 

61. Mo.—State v. Knowles, 83 S.W. 

1083, 185 Mq. 141. ^ 

62. Neb.—Whitney v. State, 73 N. 
W. 696, 53 Neb. 287. 

20 C.J. p 433 note 58. 

63. Okl.—Blake v. State, 160 P. 30, 
12 OkLCr. 649, L.R.A1917B 1261. 

64b Pa.—Commonwealth v. Hamp¬ 
ton, 96 Pa.Super. 63. 

Wyo.—State v. Campbell, 293 P. 365, 
42 Wyo. 262. 

20 O.J. p 433 note 60. 

Who may make demand 

(1) Under some statutes, the 
county treasurer is the only officer 
capable of making a legal demand 
on the treasurer out of office for 
sums withheld and due.—State v. 
Davisson, 217 P. 240, 28 N.M. 663, 
error dismissed Davisson v. State 
of New Mexico, 45 S.Ct. 229, 267 U. 
S. 574, 69 L.Ed. 795. 

(2) State treasurer, to whom stat¬ 
ute requires chief executive officers 
of state institutions to remit state 


funds received by them, was prop¬ 
er* officer to make demand on auditor 
and clerk of industries of men’s re¬ 
formatory for accounting of money 
alleged to have been embezzled by 
him.—State v. Conway, 260 N.W. 
88, 219 Iowa 1155. 

(3) Demand for district court 
clerk’s receipts, required by embez¬ 
zlement statute, may be made by 
county commissioners or county 
treasurer.—State v. Campbell, 293 
P. 365, 42 Wyo. 252. 

(4) Other illustrations see 20 C. 
J. p 433 note 60 [d]. 

Snfficlenoy of demand 

(1) The demand need not be strict¬ 
ly formal. 

Kan.—State v. Taylor, 38 P.2d 680, 
140 Kan. 663. 

Wyo.—State v. Campbell, 293 P. 365, 
42 Wyo. 252. 

(2) In embezzlement prosecution, 
that records of county commission¬ 
ers failed to show they asked county 
clerk to demand district court clerk’s 
receipts did not invalidate demands 
made by county clerk pursuant to 
county commissioners’ request.— 
State V. Campbell, supra. 

Beasonable time for compliance 

Where, pursuant to embezzlement 
statute, demand is made for receipts, 
the officer has reasonable time for 
compliance.—State v. Campbell, su¬ 
pra. 

65. Conclusion of law 

Actual felonious intent is not nec¬ 
essary element of statutory crime 
of embezzlement, such intent being 
conclusion of law from commission 
of crime described in statute.— 
Crouse v. State, 163 A. 699, 163 Md. 
431. 

66. Ala.—Garner v. State, 168 So. 
546, 229 Ala. 600, denying cer¬ 
tiorari 158 So. 543, 26 Ala.App. 246. 

Cal.—^People v. Dillon, 248 P. 230, 
199 Cal. 1. 

Pla.-'-Crosby v. State, 106 So. 741, 
90 Fla. 381. 

Idaho.—State v. Cochrane, 6 ‘P.2d 
489, 5i Idaho 521. 
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Mont.—State v. McGuire, 88 P.2d 35, 
107 Mont. 341. 

Okl.—Dodd V. State, 5 P.2d 181, 52 
OkLCr. 385—Cottrell v. State, 6 
P.2d 178, 52 OkLCr. 375. 

Pa.—Commonwealth v. Hackney, 178 
A. 417, 117 Pa.Super. 519. 

20 C.J. p 433 note 63 [h] (2). 

67. U.S.—Hancey v. U. S., C.C.A 
Utah, 108 F.2d 835-Hubbard v. U. 
S., C.C.A.Wash., 79 F.2d 850— 
Weinhandler v. U. S., C.C.A.N.T.. 
20 F.2d 359, certiorari denied 48 
S.Ct. 116, 275 U.S. 554, 72 L.Ed, 
423—^Liindgren v. U. S., Alaska, 
260 P. 772, 171 C.C.A 498. 

Ark.—State v. Guthrie. 5 S.W. 2d 
306, 176 Ark. 1041—Smallen v. 
State, 272 S.W. 858, 168 Ark. 1128 
—Kent V. State, 143 Ark. 439, 220 
S.W. 814. 

Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3—^People v. Brock, 70 P. 
2d 210, 21 CaLApp.2d 601—People 

V. Mitchell. 240 P. 36, 74 Cal.App. 
164. 

Conn.—State v. Parker, 151 A. 326, 
112 Conn. 39. 

Fla.—^Dwyer v. State, 112 So. 62, 
93 Fla. 777. 

Hawaii.—Territory v. Awana, 28 
Hawaii 546. 

Idaho.—State v. Smith, 283 P. 629, 
48 Idaho 558. 

Ill.—^People V. Stevens, 193 N.E. 
154, 358 Ill. 391—People v. Park¬ 
er, 189 N.E. 352, 365 Ill. 268— 
People V. Ervin, 174 N.E. 629,'842 
Ill. 421—People v. Cowgill, 166 N. 
E. 535. 334 Ill. 635—People v. 

Friedman, 152 N.E. 623, 321 Ill. 
572. 

Ind.—Cohn v. State, 195 N.E. 804, 
208 Ind. 277—Ridge v. State, 137 
N.E. 758, 192 Ind. 639. 

Ky.—^Bass v. Commonwealth, 23 S. 

W. 2d 926, 232 Ky. 445. 

Mich.—^People v. Douglass, 292 N.W. 
341, 293 Mich. 388. 

Minn.—State v. Matsen, 246 N.W. 
861, 188 Minn. 376. 

Mo.—State v. Meininger, 268 S.W. 71, 
306 Mo. 675—State v. Hurley, 23* 
S.W. 820, 823. citing Ooxpas 
zis. 
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even though the statute does not in terms so de- 
clare.®S The existence of such intent may be in¬ 
ferred from the circumstances of the particular 
case, and if the act which the statute makes a crime 
is knowingly or intentionally committed, a criminal 
intent will be presumed.®^ The criminal intent of 
one who has received money or other property in 
a fiduciary capacity need not have been formed at 
the time he was intrusted with the possession;'^® it 
must, however, exist at or before the time the prop¬ 


erty is wrongfully appropriated.^^ 

The motive with which the offense is committed 
is immaterial. 

Hypothecation of securities. Under a statute re¬ 
lating to hypothecation of customers' securities, the 
criminal intent is .the intent merely to hypothecate 
the securities without the customers’ consent and an 
intent to defraud is not necessary. 


Neb.—Bogrgs V. State, 258 N.W. 875, 
128 Neb. 427—Davis v. State, 226 
N.W. 449, 118 Neb. 828. 

N.J.—State V. Sangor, 197 A- 5, 119 
N.J.Law 429, affirming State v. 
Then, 190 A. 495, 118 N.J.Law 31 
—State V. Then, 196 A. 740. 119 
N.J.Law 429, affirming 190 A. 495, 
118 N.J.Law -31—State v. Wood¬ 
ward, 122 A. 609, 99 N.J.Law 49. 
N.Y.—People v. Dunn, 153 N.E. 843, 
243 N.T. 381, reversing 207 N.T. 
S. 893, 211 App.Div. 847—People 
V. Reynolds. 210 N.Y.S. 768. 214 
App.Div. 21—People v. Berger, 254 
N.Y.S. 136, 142 Misc. 178—People 
on Complaint of Harris v. Horo¬ 
witz. 247 N.Y.S. 365, 138 Misc. 794. 
N.C.—State v. McLean, 182 S.B. 700, 
209 N.C. 38—State v. Cohoon, 174 
S.B. 91. 206 N.C. 388—State v. 
Shipman, 163 S.E. 657, 202 N.C. 
618—State v. Rawls, 162 S.E. 899, 
203 N.C. 397. 

Ohio.—Theiss v. State, 10 Ohio App. 
412—^Prudential Ins. Co. of Amer¬ 
ica V. Broemer, 19 Ohio N.P., N. 
S.. 510. 

Okl.—Christner v. State, 257 P. 330, 
37 Okl.Cr. 95—Crittenden v. State, 
207 P. 747, 21 OkLCr. 347. 

Or.—State v. Hattrem, 13 P.2d 618, 
140 Or. 371. 

Pa.—Commonwealth v. Miele, 175 A. 
706, 115 Pa.Super. 269—Common¬ 
wealth V. Cooper, 93 Pa.Super. 53. 
S.D.—State v. Schultz, 217 N.W. 213, 
52 S.D. 209, affirmed 223 N.W. 216, 
54 S.D. 344. 

Utah.—State v. Horne, 220 P. 378, 
62 Utah 376. 

Wash.—State v. Nicely, 18 P.2d 603, 
171 Wash. 439—State v. Liliopoul- 
os.‘ 10 P.2d 564, 167 Wash. 686. 
Wis.—Sprague v. State, 206 N.W. 
69, 188 Wis. 432—Pauly v. Keeb- 
ler, 185 N.W. 554, 175 Wis. 428. 

20 C.J. p 433 note 63. 

Invalid authoxity to take 

Insurance company’s vice presi¬ 
dent, charged with embezzlement and 
contending that company authorized 
taking of funds in payment of bo¬ 
nus, need not show v^id authority, 
since defendant's evidence as to 
such authorization was merely to 
negative felonious intent.—^People v. 
Heilemann,,199 N.E. 792, 362 IlL 322. 

Mere fatlure to pay over moneys 
belonging to another, without a fe¬ 


lonious intent, is not '’embezzlement.'* 
—People V. Douglass, 292 N.W. 341, 
293 Mich. 388—^American Life Ins. 
Co. V. U. S. Fidelity & Guaranty Co., 
246 N.W. 71, 261 Mich. 221. 

Oifer to return 

The absence of an intent to embez¬ 
zle funds is not shown by an offer to 
return the embezzled property after 
the trial has started.—Hopkins v. 
People, i P.2d 937. 89 Colo. 296. 

68- Conn.—State v. Parker, 151 A 
325, 112 Conn. 39. 

69- U.S.—U. S. V. Davenport, C.C.A. 
Tex., 266 P. 425, affirmed, C.C.A., 
Rheiner v. U. S., 276 P. 803. 

Conn.—State v. MacCullough, 161 A. 

512, 115 Conn. 306. 

Ky.—Westerfield v. Prudential Ins. 
Co. of America, 94 S.W.2d 986, 264 
Ky. 448. 

Mo.—^Mansur v. Lentz, 211 S.W. 97, 
201 Mo.App. 256. 

Pa.—Commonwealth v. Bitts, 29 Pa. 
Dist. 641, 48 Pa.Co. 542, 37 Lane. 
L.Rev. 71. 

20 C.J. p 435 note 64. 

"There must be a criminal intent, 
but this intent must, of necessity, 
be gathered from the acts of the 
agent and the circumstances sur¬ 
rounding the particular case, rather 
than from his express declarations, 
and if the agent knowingly appro¬ 
priates money belonging to his prin¬ 
cipal to his own use, even though at 
the time he does so he intends to re¬ 
store it, it is nevertheless embezzle¬ 
ment within the spirit as well as the 
letter of the law, for, when one 
knowingly appropriates money be¬ 
longing to another to his own pri¬ 
vate use, the law presumes a crim¬ 
inal intent.’* 

U. S.—Hancey v. U. S., C.C.A.Utah, 108 
F.2d 835, 838. 

Ky.—^National L., etc.. Ins. Co. v. 
Gibson, 101 S.W. 895, 897, 31 Ky.L. 
101, 12 L.R.A.,N.S., 717. 

Willful neglect of duty animated 
by intent to bring about embezzle¬ 
ment would render internal revenue 
officer guilty of embezzlement under 
statute providing for punishment of 
such officer embezzling or wrongful¬ 
ly converting to his own use money 
or property coming into his posses¬ 
sion or control in execution of his of¬ 
fice if intent were fulfllled.-^Hubbard 

V. U. S., C.C.A.Wash., 79 F.2d 850. 
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Unauthorized commissions 
Voluntary taking of unauthorized 
commissions by directors of building 
and loan association would not cre¬ 
ate an inference of criminal intent 
which is essential to constitute an 
embezzlement.—Lewis v. People, 60 
P.2d 1089, 99 Colo. 102. 

Additional salary 

Acceptance by state treasurer of 
salary paid from insurance fund in 
his custody, if more salary than he 
was entitled to, did not constitute 
embezzlement by him.—Common¬ 
wealth v. Dishman, 24 S.W.2d 668, 
232 Ky. 686. 

70. W.Va.—State v. De Berry, 84 S. 
E. 508, 75 W.Va. 632. 

20 C.J. p 436 note 65. 

Time of forming intent as distin¬ 
guishing embezzlement from lar¬ 
ceny see supra § 4. 

Prior to receipt of money 

Treasurer of commissioners of pub¬ 
lic works of city who misappropriat¬ 
ed city's funds and altered records to 
conceal misappropriation was guilty 
of "embezzlement** within statute 
punishing embezzlement of pub¬ 
lic funds, notwithstanding treasurer 
formed intention of misappropriating 
funds prior to time he secured mon¬ 
ey that he converted.—State v. Bikle, 
185 S.E. 753, 180 S.C. 400. 

JTlme of completion of alleged em¬ 
bezzlement depends on intent of per¬ 
son charged.—^People v. Larson, 268 
P. 419, 92 Cal.App. 376. 

71. Tex.—Tabb v. State, 255 S.W. 
442, 95 Tex.Cr. 601. 

Wash.—State v. Sullivan, 224 P. 586, 
129 Wash. 42. 

20 C.J. p 436 note 66. 

Asoextainment immaterial 
Where evidence would support con¬ 
viction either for embezzlement or 
false pretenses, court need not as¬ 
certain exact moment when criminal 
intent was formed.—State v. Gould, 
46 S.W.2d 886, 329 Mo. 828. 

72. Kan.—State v. Pratt, 220 P. -605, 
508, 114 Kan. 660, 34 A.L.R. 189, 
citing Corpus OTuzis. 

S.D.—State V. Allen, 110 N.W. 92, 
21 S.D. 121. 

73. N.Y.—^People v. Atwater, 128 N. 
E. 196, 229 N.Y. 303, reversing 181 
N.Y.S. 742, 191 App.Div. 345. 
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b. Appropriation under Claim of Bight 

If property Is converted without concealment and 
under a bona fide claim of right, the conversion has been 
held, sometimes by virtue of statutory provisions, not 
embezzlement, however unfounded the claim may be. 

If property is converted without concealment, and 
under a bona fide claim of right, the conversion has 
been held, sometimes by virtue of statutory provi¬ 
sions, not embezzlement, however unfounded the 
claim may be.^^ The mere absence of concealment 
and secrecy, however, is no defense, if there is a 
fraudulent intent, and no claim of right,75 and if 
there is a willful and known wrongful taking, use, 
and appropriation of property of another, the crim¬ 
inality of the act is not removed by accused's claim 
that he honestly believed he had a right to take 
it.76 

In the absence of statutory provision tb the con¬ 
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trary,77 the general rule has been held to apply to 
property withheld on a bona fide counterclaim or 
offset.^® 

c. Intention to Restore Money or Property 

Ordinarily, the Intention of accused to restore the 
property embezzled will not' relieve the act of its criminal 
nature, although In some cases it has been held that 
there must be an intent permanently to deprive the own¬ 
er of the property. 

The intention of accused to restore the money or 
other property embezzled will not relieve the act of 
its criminal nature;*^® and this is so, even though 
accused has sufficient property to make restora- 
tion.80 In some cases, however, it has been held 
that there must be an intention to deprive the owner 
of the use of the property permanently,, and that an 
intention to restore it constitutes a good defense.®^ 


74. Cal.—People v. Ephraim, 245 P. 

769, 77 Cal.App. 29. 

Colo.—Lewis v. People, 60 P.2d 1089, 
99 Colo. 102. 

Fla.—Fouts V. State, 133 So. 81, 101 
Fla. 1248—Brown v. State, 109 So. 
438. 92 Fla. 538. 

Ga.—McJenkin v. State, 7 S.E.2d 812, 
813, 62 Ga.App. 321, citiniT Corpus 
Juris. 

Ill.—People V. Parker, 189 N.E. 352, 
363, 355 Ill. 258, citing Corpus Jiu 
rls. 

Ind.—Ridge v. State, 187 N.B. 758, 
192 Ind. 639. 

Ky.—^Westerfield v. Prudential Ins. 
Co. of America, 94 S.W.2d 986, 990, 
264 Ky. 448, quoting Corpus Juris. 
Mich.—^People v. Douglass, 292 N.W. 
341, 343, 293 Mich. 388, quoting 
Corpus Juris—American Life Ins. 
Co. V. U. S. Fidelity & Guaranty 
Co., 246 N.W. 71, 73, 261 Mich. 221, 
quoting Corpus Juris. 

Mo.—State v. Hurley, 234 S.W. 820, 
823, quoting Corpus Juris. 

Pa.—Commonwealth v. Irvine, 190 A. I 
171, 125 Pa.Super. 606. 

S.D.—State v. Holen, 257 N.W. 108, 
63 S.D. 151. 

Wash.—State v. Doubleday, 88 P,2d 
841, 198 Wash. 440—State v. Pow¬ 
ell. 293 P. 280, 159 Wash. 285. 

20 C.J. p 436 note 68. 

Belief of reasonably prudent person 
For the principle to operate, the 
belief on the part of accused that 
the owner is so indebted to him must 
. be bona fide and based on facts cal¬ 
culated to generate or inspire it in 
the mind of a reasonably prudent 
person.—^Westerfleld v. Prudential 
Ins. Co. of America, 94 S.W.2d 986, 
264 Ky. 448. 

Person not intrusted with money 
That president, in charge of busi¬ 
ness but not funds of corporation, di¬ 
rected checks to be made payable to 
himself and appropriated proceeds as 
alleged creditor of coz^oration, was 
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no defense to embezzlement prosecu¬ 
tion.—Boyd V. Commonwealth, 157 
S.E. 546. 156 Va. 934. 

Defendant held guilty 
Fla.—^Dunn v. State, 119 So. 330, 96 
Fla. 766. 

76. Mich.—People v. Douglass, 292 
N.W. 341, 343, 293 Mich. 388, quot¬ 
ing Corpus Juris—^American Life 
Ins. Co. V. U. S. Fidelity & Guar¬ 
anty Co., 246 N.W; 71, 73, 261 Mich. 
221, quoting Corpus Juris. 

20 C.J. p 437 note 69. 

76. Ind.—^Toder v. State, 194 N.E. 
645, 208 Ind. 50. 

77. Cal.—^People v. Morley, 265 P. 
276, 89 CaLApp. 451. 

20 C.J. p 436 note 68 [dl (2). 

78. Fla.—^Brannon v. State, 121 So. 
793, 97 Fla. 488. 

Mich.—American Life Ins. Co. v. U. 
S. Fidelity & Guaranty Co., 246 N. 
W. 71, 261 Mich. 221. 

78. U.S.—Hancey v. U. S., C.C.A. 
Utah, 108 P.2d 835—Hughes v. U. 
S., C.C.A.Okl., 4 F.2d 686. 

Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3. 

Conn.—State v. MacCullough, 161 A.' 
512, 115 Conn, 306—State v. Par¬ 
ker, 158 A. 797, 801, 114 Conn. 354, 
citing Corpus Juris. 

D.C.—^Henry v. U. S., 273 F. 330, 50 
App.D.C. 366, certiorari denied 42 
S.Ct. 51, 257 U.S. 640, 66 L.Ed. 411. 
Ga.—^McJenkin v. State, 7 S.E.2d 812, 
62 Ga.App. 321. 

Idaho.—State v. Smith, 283 P. 529, 
48 Idaho 558. 

Ill.—People V. Neviii, 175 N.E. 797, 
343 Ill. 597—People v. Cowgill, 166 
N.E. 535, 334 Ill. 635-^People v. 
Schrager, 146 N.E. 151, 315 Ill. 
169. 

Kan.—State v. Pratt, 220 P. 505, 114 
Kan. 660, 34 A.L.R. 189. 

Ky.—Sergent v.' Commonwealth, 78 
S.W.2d 795, 257 Ky. 567—Common¬ 
wealth V. Hinton, 72 S.W.2d 481, 
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254 Ky. 798, citing Corpus Juris— 
Commonwealth v. Duvall, 295 S.W. 
1047, 220 Ky. 771. 

Mass.—Commonwealth v. O’Connell, 
174 N.E. 665, 274 Mass. 315. 

Mich.—People v. Belz, 241 N.W. 219, 
257 Mich. 302. 

Mo.—State v. Liston, 2 S.W.2d 780, 
318 Mo. 1222. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 518. 

Ohio.—Prudential Ins. Co. of America 
V. Broemer, 19 Ohio N.P., N.S., 510. 
Okl.—Lyon v. State, Cr., lOO P.2d 287. 
Or.—State v. Cooke, 278 P. 936, 130 
Or. 552—State v. Ayer, 259 P. 427, 
122 Or. 537. 

Pa.—Commonwealth v. Heckman, 172 
A. 28, 113 Pa.Super. 70. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

Wis.—State ex rel. Kropf v. Gilbert, 
251 N.W. 478, 213 Wis. 196—Gla- 
sheen v. State, 205 N.W. 820, 188 
Wis. 268. 

20 C.J. p 437 note 71. 

Return, or offer to restore, not consti¬ 
tuting a defense see infra § 25. 

Xu Washington 

(1) The rule stated in the text is 
applicable.-^State v. Liliopoulos, 10 
P.2d 564. 167 Wash. 686—State v. 
Larson, 216 P. 28. 

(2) However, it has been held that 
if a salesman charged with larceny 
did not intend to deprive the employ¬ 
er of an automobile itself, but merely 
of the temporary use thereof, he was 
not guilty of embezzlement.—State v. 
Black, 1 P.2d 206, 163 Wash. 237. 

80. Mass.—Commonwealth v. Tuck- 
erman, 10 Gray 173. 

20 C.J. p 437 note 72. 

81. Mont.—State v. Wallin, 199 P. 
285, 60 Mont. 332. 

Tex.—Tabb v. State, ‘255 S.W. 442, 
95 Tex.Cr. 601. 

20 C.J. p 437 note 73.’ 
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i§ 13. Embezzlement by Particular Classes of 
Persons 

As a general rule, embezzlement can be committed 
by those persons only who are designated in the statutes. 

Since embezzlement as a crime was unknown to 
the common law, and depends entirely on statutory 
enactment, as shown supra § 2, it follows, as a gen¬ 
eral rule, that it can be committed by those persons 
only who are designated in the statutes.^2 

Strict construction of statutes. The statutes de¬ 
fining and promoting embezzlement like other penal 
statutes are to be strictly construed, and no one can 
be punished under them, however grievous his 
wrong, who is not fairly comprehended within their 
precise language. It is not enough that he may 
■come within their spirit and intent.^^ Embezzle¬ 
ment or misapplication of funds under statutes spe¬ 
cifically relating to bank officers and employees see 
the title Banks and Banking §§ 151, 645. 

§ 14. -Servants, Clerks, and Employees 

The terms “clerk’* and “servant” Imply an employ¬ 
ment under the direction and control of the employer, 
and the payment of compensation is not necessary and 
the length of employment is immaterial. 

The words ^'servant” and ‘"clerk,” which appear 
in the statutes on embezzlement are used inter¬ 
changeably, and without much difference in their 
signification,^^ although they are not synonymous.^® 
Both terms imply an employment in the service of 


another, where the person so employed is under the 
control and direction of the employer, and whose 
duty it is to obey the latter in the performance of 
the particular service at all times and in every par¬ 
ticular, thereby differing from the word “agent” 
which imports a delegated authority.^® The word 
“employee” when it occurs means one employed by 
another without reference to the nature or purpose 

of the employment.87 

A direct hiring by the prosecutor is not essen¬ 
tial,^ s and while the secretary or treasurer of a 
club, or of a friendly society, employed at a salary 
is a clerk or servant,the employment of a trades¬ 
man is an independent contract and does not cre¬ 
ate the relation of master arid servant.^® 

Clerks or servants of public officers cannot be 
prosecuted as clerks or servants of private per¬ 
sons,® ^ and a bailee or agent cannot be guilty of 
embezzlement under a statute punishing embezzle¬ 
ment by clerks and servants.®^ 

Employment by more ihan one master. The mere 
fact that a person is employed by others than the 
prosecutor will not prevent the relation of master 
and servant between himself and the latter, within 
the meaning of the embezzlement statutes.®® 

Payment of compensation. While compensation 
is not necessary to constitute one a clerk or servant, 
it is a circumstance to be taken into consideration, 
and often is a controlling element in the case.®^ 


'Eml^eztlemexi.t egtablisliBd. 

Evidence that defendant, intrusted 
with cashing pay checks belonging to 
■fellow employees, reported that such 
-money had been lost in holdup, and, 
•on being taken into custody, told offi¬ 
cers where money was, who located 
it and returned it to its owners, was 
lield to show an embezzlement by de¬ 
fendant.—Williams v. State, 266 S.W. 
■899, 98 Tex.Cr. 436. 

War zlsk insimuioe and veterans acts 
Trustee of funds paid under War 
■Risk Insurance Act or World War 
Weterans Act was criminally liable 
•only for conversions with intent to 
deprive beneficiary permanently or at 
least until forced to make restitution. 
—U. S. .V- Summers, D.C.W.Va., 19 
R.2d 627. 

82. Ariz.—^Ex .parte Sanders, 201 P. 

93, 23 Ariz. 20, 17 A.L.R. 980. 

N.C.—State v. Whitehurst, 193 S.E. 

657, 212 N.C. 300, 113 A.L.R. 740. 
20 C.J. p 438 note 76. 

.83. N.C.—State v. Whitehurst, 193 
S.E. 657, 212 N.C. 300, 113 A.L.R. 
740. 

20 C.J. p 438 note 78. 

.Statute applicable to bank official 
Thomp.Shan.Code § 6580, declaring 
Ihat the fraudulent appropriation of 


personal property or money by any 
one to whom it has been delivered on 
deposit, pledge, or sequestration, or 
to be carried, etc., or in whose hands 
or under whose control it may be 
by his position as clerk, etc., is a 
fraudulent breach of trust, applies 
to a bank official who has custody 
and control of the funds of a bank, 
although the funds are used in the 
banking business, and the banker can¬ 
not return the specific funds on de¬ 
mand, the section showing it is not 
restricted to bailments.—^Raine v. 
State, 226 S.W. 189, 143 Tenn. 168. 

84. Ind.—State v. Sarlls, 34 N.E. 

I 1129, 135 Ind. 195. 

Mo.—^Hamuel v. State, 5 Mo. 260. 
Pa.—^Portland v. Lewis, 2 Serg. & R. 
197. 

20 C.J. p 438 note 80. 

85. Tenn.—Budd v. State, 3 Humphr. 
483, 489, 39 Am.D. 189. 

20 C.J. p 438 note 82. 

86. Fla.—^Tipton v. State, 43 So. 684, 
53 Fla. 69. 

Idaho.—State v. Lockie, 253 P. 618, 
43 Idaho 580. 

20 C.J. p 438 note 83. 

Bookkeeper and olerk in hotd, who 
was given envelopes containing mon¬ 
ey to be placed in a hotel safe, and 

690 


who during the night opened the safe, 
took the money, and absconded, was 
not an agent, attorney, clerk, or serv¬ 
ant, under a statute, or an “innkeep¬ 
er,” as defined by a statute relating 
to embezzlement by innkeepers, etc.— 
Chanock v. U. S., 267 F. 612, 50 App. 
D.C. 54, 11 A.L.R. 799. 

87- Ind.—Ritter v. State, 12 N.E. 
501, 111 Ind. 324. 

Iowa.—State v. Poster, 37 Iowa 404. 
88. Pa.—Commonwealth v. Hill, 2 
Pearson 432. 

88. Okl.—Faggard v. State, 104 P. 
930, 3 OkLCr. 169. 

90. Mass.—Commonwealth v. Young, 
9 Gray 5. 

N.Y.—^People v. Burr, 41 How.Pr. 293. 
20 C.J. p 440 note 93. 

91. N.T.—Coats V. People, 22 N.Y. 
245, reversing 4 Park.Cr. 662. 

20 C.J.'p 439 note 89. 

92. N.T.—People v. Burr, 41 How. 
Pr. 293. 

20 C.J. p 440 note 95. 

•93. Ariz.—Kendall v. State, 299 P. 

1029, 38 Ariz. 314. 

20 C.J. p 440 note 2. 

94. Iowa.—State v. Brooks, 52 N.W. 

240, 85 Iowa 366. 

20 C.J. p 441 note 4. 
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Where the servant is employed on a commission 
basis and money comes into his hands and any act 
remains to be done before he has the right to take 
his share, a wrongful conversion to his own use is 
embezzlement,95 but if he is entitled to his share of 
the commissions on receipt of the money, it is not 
embezzlement in so far as such commission is con¬ 
cerned.^® 

Casual employment The rule seems to be estab¬ 
lished by the weight of authority that the length of 
the employment is immaterial, and that the mere 
fact that it does not extend beyond the one trans¬ 
action will not prevent accused from being held a 
clerk or servant if in other respects the relation is 
sufficiently established;®*^ although it has been held 
that a casual employment is not enough.®® 

Servants de facto. A person may be a servant de 
facto, and.so be embraced in the statute. He need 
not have been formally appointed as such; it is 
enough to render one a servant de facto within 


this doctrine, if he acts as servant for another, and 
the other acquiesces.®® 

§ 15. -Agents 

a. In general 

b. Casual employment 

c. Payment of compensation 

a. In General 

Statutes relating to embezzlennent by agents apply 
generally to any person who is an agent within the mean- 
ing of the term. 

Practically all of the statutes declare the fraudu¬ 
lent conversion of property by an agent to be em¬ 
bezzlement,^ and apply generally to any person who 
is an agent within the legal meaning of the term, 
that is, one in the employment of another, to whom 
authority is delegated to act for and in the name of 
that other, and who is not under his employer’s im¬ 
mediate direction and control.® It is not the na¬ 
ture and extent of authority conferred, but the fact 


95. Tex.—^Aldrich v. State, 16 S.W. 
251, 29 Tex.App. 394. 

96. Tex.—^Aldrich v. State, supra. 

97. N.C.—State v. Costln, 89 N.C. 
511. 

20 C.X p 440 note 99. 

98. Tenn.—Johnson v. State, 9 
Baxt. 279. 

99. Fla.—^Tipton v. State, 43 So. 684, 
53 Fla. 69. 

Mo.—State v. Heath, 8 Mo.App. 99. 

1. Ga.—^Dukes v. State, 182 S.R 803, 
52 Ga.App. 200. 

Or.—State v. Cooke. 278 P. 936, 130 
Or. 552. 

20 C.J. p 441 note 11. 

General statutes relating: to embez¬ 
zlement have been held to embrace 
fraudulent conversion by agents, em¬ 
ployees, or fiduciaries.—Runyon v. 
Commonwealth, 286 S.W. 1076, 215 
Ky. 689. 

2. Ariz.—Hall v. State, 187 P. 577, 
21 Ariz. 261. 

Ark.—Baker v. State. 140 S.W.2d 1008, 
200 Ark. 688. 

Conn.—State v. Parker, 151 A. 325, 
112 Conn. 39. 

Mich.—People v. Belz, 241 N.W. 219, 
257 Mich. 302. 

Tex.—York v. State, Cr., 143 S.W.2d 
770, 

20 C.J. p 441 note 12. 

Persons held agents within statutes 

(1) Chairman of county soldiers* 
and sailors' relief who was paid sal¬ 
ary for handling its funds and was 
subject to its direction.—^People v. 
Hopper. 264 N.W. 849, 274 Mich. 418. 

(2) Person to whom cotton was in¬ 
trusted to pay debt secured by mort¬ 
gage on cotton.—^Arnett v. State, 70 
S.W.2d 38. 188 Ark. 1106. 


(3) Where bonds were delivered to 
person to be surrendered when called 
at certain price, and he did surrender 
them and use money, agency was es¬ 
tablished.—State V. Reynolds, 228 N. 
W. 285, 209 Iowa 547. 

(4) Money embezzled by agent who 
procured loan for another was prop¬ 
erty of lender in hands of agent for 
delivery to borrower.—State v. Reyn¬ 
olds, 228 N.W. 283, 209 Iowa 543. 

(5) Agent’s right to deposit prin¬ 
cipals’ checks to account of corpora¬ 
tion controlled by him and deduct for 
disbursements did not change his re¬ 
lation to principals.—State v. Han¬ 
son, 223 N.W. 55, 54 S.D, 267, affirmed 
227 N.W. 571, 56 S.D. 140. 

Agent for two persons ' 

(1) Manager of marketing associa¬ 
tion authorized to issue check to it¬ 
self to pay association’s debt to 
processing company, and authorized 
as manager of processing company 
to accept check in payment, was 
“agent” of both concerns within em¬ 
bezzlement statute.—Kendall v. State, 
299 P. 1029, 38 Ariz. 314. 

(2) While ordinarily agent cannot 
represent and collect compensation 
from both parties to transaction, 
such’ restriction does not relieve 
agent from penalty for crime of em¬ 
bezzlement, if he should as agent 
embezzle from either or both parties 
to transaction.—State v. Schmitt, 21 
P.2d 341, 137 Kan. 464. 

Conmilsslouer appointed by court 
to sell land could not be convicted 
on count of indictment charging em¬ 
bezzlement of property of others as 
agent and attorney.—State v. Ray, 
178 S.E. 224, 207 N.C. 642. 
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Stockbrokers 

(1) A stockbroker may be convict¬ 
ed as an agent for embezzling funds 
received in the course of his employ¬ 
ment on account of another. 

Mont.—State v. Lake, 43 P.2d 627, 

99 Mont. 128. 

Nev.—State v. Monahan, 249 P. 566, 

50 Nev. 27. 

Or.—State v. Cooke, 278 P. 936, 941, 

130 Or. 552, citing Corpus Juris. 
Tex.—Rumfield v. State, Cr., 141 S. 

W.2d 630. 

9 C.J. p 515 note 62—20 C.J. p 441 

note 12 [J3. 

(2) As respects guilt of stockbro¬ 
ker’s employee, who pledged stock 
purchased at customer's order for 
loans made to broker, customer was 
entitled as matter of contract to have 
broker keep in his possession or un¬ 
der his control sufficient shares and 
deliver them to customer on payment, 
but until payment broker committed 
no wrong by pledging stock for his 
own debt, and stockbroker’s employee 
was not guilty of larceny of certifi¬ 
cates for corporate stock which em¬ 
ployee bought at customer’s order 
and which stock employee pledged 
for loans made to broker where cus¬ 
tomer’s account was a margin ac¬ 
count, and innocent act could not be 
converted into a larceny by broker’s 
subsequent inability to deliver stock 
on payment or tender.—Common¬ 
wealth V. Hull, 5 N.E.2d 565, 296 
Mass. 327. * 

Gasoline dealers 

Statutes were held to make motor 
fuel oil dealer agent of state for col-^ 
lection of gasoline taxes, so as to im¬ 
pose criminal liability for embezzle¬ 
ment on dealer who failed to turn 
over taxes collected, as against con- 
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of the relationship which constitutes an essential 
element of the crime,^ and if at the time of fraud¬ 
ulent conversion accused was an agent for a par¬ 
ticular purpose only, and the property was intrust¬ 
ed to him by virtue of such agency it is sufficient.^ 
The relation of principal and aeent so far as pros¬ 
ecutions for embezzlement are concerned is not 
changed by the fact that the agent has a del credere 
commission.® The assignor of a claim may be the 
agent of the assignee for the purpose of collecting 
the same, so as to be guilty of embezzlement in con¬ 
verting the proceeds collected,® but it is otherwise 
where the assignment is void.*^ 

Such statutes do not apply where there is no 
ajency relationship,® as where the relationship be¬ 
tween accused and prosecutor is merely that of buy¬ 
er and seller,® or where the transaction between 
the parties is such as to constitute accused a mere 
debtor, as shown supra § 10. Neither a private 
banker,^® nor a receiver,is -an agent within the 
meaning of the statutes relating to embezzlement by 
agents. Likewise, a bailee has been held not to be 
an agent within the meaning of the statute, ^2 
though there is authority to the contrary.^® 

Agents de facto. One who is not lawfully the 
agent, of another, but who pretends and holds him¬ 
self out to be such agent, and by virtue of confi¬ 
dence reposed in him receives money from a third 
person for, and on account of, his alleged princi¬ 
pal, which he fraudulently converts to his own use, 
will be estopped to deny his agency.!^ 

Collecting agents. Collecting agents on commis¬ 
sion, who follow that as an independent business, 
cannot commit embezzlement of the moneys so col¬ 


lected,!® in the absence of a statute making them 
liable but where one not engaged in collecting 
for others as a business, is employed as agent to 
collect for his employer, he is an agent within the 
statute and may be indicted for embezzlement.^7 

During negotiations for formation of partnership 
between two persons, and before the partnership is 
consummated, one may become the agent of the oth-, 
er and be convicted of embezzling money which has 
been paid over to him on account of such partner- 
ship.i® 

Subagents, Where one is employed for certain 
purposes as the agent of another, he is none the 
less an agent for committing an act of embezzle¬ 
ment, although his employer is himself an employee 
and must in turn account to a third person.^®. 

Termination of agency. When a person is em¬ 
ployed to render special services for another as his 
agent, his agency ceases with the perforinance of 
the service and pa}Tiient of the compensation there¬ 
for, unless there is an express understanding be¬ 
tween them or unless it may be implied from the 
circumstances that, as to.matters growing out of 
the original purposes of the agency, the relation be¬ 
tween the parties has survived.®® If money or oth¬ 
er property is received by the agent during the ex¬ 
istence of the agency and by virtue of his employ¬ 
ment, and fraudulently converted by him, he is 
guilty of embezzlement, although the conversion 
may not have occurred until after the termination 
of the agency.®^ However, conversion of moneys 
received after termination of the agency will not 
constitute embezzlement,®® and if an agent for the 


tention that statutes merely created 
relation of debtor and creditor be¬ 
tween dealer and state.—^Anderson v. 
State, 265 N.W. 210, 221 Wls. 78. 

Cons^pDiee is a person to whom 
merchandise or personal property of 
any kind is committed.—Common¬ 
wealth V. Spudis, 34 Pa.Super. 3, 6. 

a. Wash.—State v. Campbell, 163 P. 
968, 99 Wash. 502. 

4. Tex.—^Brown v. State, 270 S.W. 
179, 99 Tex.Cr. 441. 

Wash.—State v. Campbell, 169 P. 968, 
99 Wash. 502. 

5. R.I.—State v. McAvoy, 101 A. 
109, 40 R.I. 437. 

e. Conn.—State v. Pai^er, 151 A. 

325, 112 Conn. 39. 

20 C.J. p 443 note 18. 

7. Mo.—State v. Williamson, 23 S. 
W. 1054, 118 Mo. 146, 40 Am.S.IL 
358, 21 L.R.A. 827. 

20 C.jr. P 443 note 19. 

8. Ind.—Sheets v. State, 30 N.R2d 


309—Robertson v. State, 192 N.B. 
887, 207 Ind. 374. 

Iowa.—State v. Reynolds, 226 N.W. 

717, 208 Iowa 1046. 

Pa.—Commonwealth v. Drass, 170 A. 
706, 111 Pa.Super. 375. 

9, Ala.—^Echols v. State, 48 So. 347, 
158 Ala. 48. 

20 C.J. p 442 note 15. 

10. Mich.—People v. Nielsen, 90 N. 
W. 1132, 130 Mich. 670. 

20 C.J. p 443 note 20. 

11- Kan.—State v. Hubbard, 51 P. 
290, 58 Kan. 797, 39 L.R.A. 860. 

N.C.—State v. Whitehurst, 193 S.E. 

657, 212 N.C. 300, 113 A.L,.R. 740. 
Ohio.—State v. Pabin, 4 Ohio N.P., 
N.S., 288. 

12- Ala.—^Pullam v. State, 78 Ala. 
31, 34, 56 Am.R. 21. 

20 C.J. p 443 note 22. 

13- Ind.—Wynegar v. State, 62 N.E. 
38, 157 Ind. 577. 

20 C.J. p 443 note 23. 

14. Mo.—rState v. Gould, 46 S.W.2d 
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886, 889, 329 Mo. 828, citing Cor¬ 
pus Juris. 

20 C.J. p 444 note 39. 

15w Mass.—Commonwealth v. Lib- 
bey, 11 Mete. 64, 45 Am.D. 185. 

20 C.J. p 443 note 24. 

IGi Conn.—State v. Lanyon, 76 A. 

1095, 83 Conn. 449. 

20 C.J. p 443 note 25. 

17. Ala.—Ray v. State, 79 So. 620, 
16 Ala.App. 496. 

20 C.J. p 443 note 26. 

18. Tex.—^Napoleon v. State, 3 Tex. 
App. 522. 

20 C.J. p 443 note 28. 

19. Ohio.—Campbell v. State, 35 
Ohio St. 70. 

20. Fla.—^Thomas v. State, 16 So. 
225, 33 Fla. 464. 

20 C.j. p 444 note 30. 

21. Mo.—State v. Jennings, 11 S.W. 
980, 98 Mo. 493. 

22. Tex.—Grice v. State, 225 S.W. 
172, 88 Tex.Cr. 106. 
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sale o£ property buys it in and the principal ratifies 
the sale, the agent cannot afterward embezzle the 
property.^® 

b. Casual Employment 

Ordinarily, it is not necessary that there should be 
more than one act authorized, or more than the under- 
taking of a single transaction in behalf of the principal. 

In order to constitute the relation of principal and 
agent within the meaning of the embezzlement stat¬ 
utes, it has been held not necessary that there should 
be more than one act authorized, or more than the 
undertaking of a single transaction in behalf of the 
principal,24 but the contrary has been held under 
some statutes.25 

c. Payment of Compensation 

• Payment of compensation* is not necessary to consti¬ 
tute one an agent, and if an agent appropriates an entire 
fund he is guilty of embezzlement although entitled to 
deduct a commission or fee. 

To bring a person within the statutes as an agent, 
he need not be paid any compensation at all.26 

Commissions. The fact that an agent may be 
paid by commission out of the proceeds received by 
him for his principal, does not make him any the 
less an agent for the purposes of the statutes of 
embezzlement.27 The right to such commission 
does not constitute a joint ownership of the fund 
collected,28 unless the contract creating the agency 
expressly provides that the agent may retain his 
commission out of that particular fund.29 While 
an agent has been held not guilty of embezzlement 


in retaining a commission or fee to which he is en- 
titled,20 if he appropriates the entire fund, he is 
guilty of embezzlement although entitled to deduct 
a commission or fee.^i 

§16. -Partners 

In the absence of statutes so providing, partners can¬ 
not embezzle partnership funds because of their Joint in¬ 
terest or ownership therein. However, there are some 
limitations of the latter rule. 

In the absence of statutes so providing,32 it may 
be stated as a general rule that partners cannot em¬ 
bezzle partnership funds which come into their pos¬ 
session, because of their joint interest or owner¬ 
ship therein.33 In determining whether a partner¬ 
ship relation exists as between the parties the gen¬ 
eral rules of law applicable to that subject gov- 
ern.34 xhe immunity from prosecution does not at¬ 
tach, however, so long as the partnership contract 
is executory only, or is dependent on unperformed 
conditions precedent nor does it apply to a part¬ 
ner who after dissolution of the partnership under¬ 
takes to settle the affairs of the firm;36 and it seems 
that in other respects further than the above in¬ 
stances the doctrine in reference to embezzlement 
of joint or partnership property is receiving some 
limitations by many authorities.®'^ 

§17. -Bailees or Others Having Posses¬ 

sion. under Agreement 

Conversion of property committed to a bailee general¬ 
ly constitutes embezzlement, but no general rule as to 


23. Iowa.—State, v. Fagle, 82 N.W. 
763, 111 Iowa 246. 

24. Ariz.—Hall v. State, 187 P. 577, 
21 Ariz. 261. 

Tex.—Brown v. State, 270 S,W. 179, 
99 Tex.Cr. 441. 

■20 C.J. p 444 note 34. 

:25. Pa.—Commonwealth v. Drass, 
170 A. 706, 111 Pa.Super. 375. 

26. Ariz.—Hall v. State, 187 P. 577, 
21 Ariz. 261. 

Tex.—Brown v. State, 270 S.W. 179, 
99 Tex.Cr. 441. 

‘20 C.J. p 444 note 35. 

27- Iowa.—State v. Stuart, 180 N.W. 

186, 190 Iowa 476. 

20 C.J. p 444 note 36. 

28. Mich.—People v. Hatfield, 208 N. 
W. 682, 234 Mich. 574. 

20 C.J. p 444 note 37* 

29. Cal.—Carroll v. Pacific Coast 
Automobile Ass'n, 11 P.2d 660, 123 
CaLApp. 668. 

20 C.J. p 444 note 38. 

30. Va.—Page v. Commonwealth, 
138' S.B. 510, 148 Va. 733. 

31- U.S.—^U. S. V. U. S. Brokerage 


& Trading Co., D.C.N.T., 262 P. 
459. 

S.D.—State v. Hanson, 223 N.W. 55, 
54 S,D. 267, affirmed 227 N.W. 
571, 56 S.D. 140. 

Va.—^Page v. Commonwealth, 138 S. 
E. 510, 148 Va. 733. 

32. Minn.—State v. MacGregor, 279 
N.W. 372, 202 Minn. 679. 

Pa.—Commonwealth v. Gartmau, 3 
Pa.Dist. & Co. 329, 15 Berks Co.Ii.J. 
94, affirmed 83 Pa.Super. 108. 

33. Ariz.— tEx parte Sanders, 201 P. 
93, 23 Ariz. 20, 17 A.I 1 .R. 980. 

Cal.—People v. Brody, 83 P.2d 962, 
29 Cal.App.2d 6—^People v. Hotz, 
259 P. 506, 85 CaLApp. 450. 

Ky.—^Pierce v. Commonwealth, 276 
S.W. 135, 210 Ky. 466. 

Mass.—Commonwealth v. Novick, 
142 N.B. 771, 248 Mass. 317. 

20 C.J. p 445 note 42. 

34h Cal,—^People v. Hotz, 259 P. 506, 
85 Cal.App. 450. 

Wyo.—State v. Bemis, 242 P. 802, 
34 Wyo. 218. 

20 C.J. p 445 note 43. 

35. Tex.—^Ray v. State, 86 S.W. 

761, 48 Tex.Cr. 122. 

20 C.J. p 445 note 44. 

693 


36. Ind.—State v. Matthews, 28 N.B. 
703, 129 Ind. 281. 

Mo.—Sharpe v. Johnston, 59 Mo. 
557. 

37. Cal.—^People v. Murakami, 9 P. 
2d 583, 122 Cal.App. 221. 

20 C.J. p 445 note 46. 

Property lutrnsted 
Under a statute which also in¬ 
cludes the crime of fraudulently ap¬ 
propriating “property which has been 
intrusted" to defendant, a partner 
may be convicted of embezzlement 
by appropriating the partnership’s 
property in his possession as an of¬ 
ficer thereof.—^People v. Murakami, 
supra. 

Personal liability evidenced 
A partner in a bank may loan 
money to an insolvent corporation in 
which he is interested, and render 
himself liable to his partners, with¬ 
out necessarily being guilty of em¬ 
bezzlement, as where ‘ he evidences 
a purpose to render himself person¬ 
ally liable therefor.—Watt v. German 
Sav. Bank, 165 N.W. 897, 183 Iowa 
346. 
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what classes of persons are within the scope of the stat¬ 
utes can be laid down owing to the diversity of the lan¬ 
guage employed. 

The felonious conversion to his own use by a 
carrier or other bailee of property committed to his 


possession is generally declared to be embezzle¬ 
ment, tut owing to the diversity of language em¬ 
ployed it is impossible to lay down any general rule 
as to what classes of persons are within the scope 
of the statutes.35 Under some statutes, the bail- 


38. Cal.—People v. Fleming, 32 P.2c[ 
593. 220 Cal. 601. 

Mich.—People v. Field, 287 N.W. 422. 
290 Mich. 173. 

Mo.—-State v. Peck, 253 S.TT. 1019, 
299 Mo. 454. 

Tex.—Alvarez v. State, 2 S.TV'.2d 849, 
109 Tex.Cr. 62. 

Wis.—State v. Dohn, 257 N.W. 21, 
216 Wis. 367. 

20 C.J. p 445 note 48. 

Not confined to cnzTency 
Statute making conversion by 
bailee larceny does not confine prop¬ 
erty to currency under rule ejusdem 
generis.—^People v. .Snyder, 260 Ill. 
App. 405. 

fimbezzlement or hreach of tmst 
In the District of Columbia a 
bailee who converts to his own use 
the property of his bailor is not 
guilty of embezzlement but of a 
breach of trust.—^Viedt v. Evening 
Star Newspaper Co., 19 D.C. 534. 

33. Creneral roles as to whether or 
not a transaction constitutes a bail¬ 
ment have been applied.—People v. 
Baker, 221 P. 654, 64 Cal.App. 336. 
3eal nature governs 

Courts will look to real nature of 
complicated transaction disregard¬ 
ing pretenses and paper titles, in 
prosecution for larceny by bailee.— 
Commonwealth v. Williams, 93 Pa. 
Super. 92. 

“Bailee” in statute pnnishlng em¬ 
bezzlement by bailee is one fraudu¬ 
lently converting money, goods, or 
property delivered to him by an¬ 
other to be held and returned to 
bailor or delivered to another party. 
—State V. Cavanaugh, 236 N.W. 96, 
214 Iowa 457. 

True bailment 

“Bailment** referred to in statute 
making it a misdemeanor for any 
bailee, intrusted with care or sale 
of any personalty or intrusted with 
collection or care of money fraudu¬ 
lently to convert it or the proceeds 
thereof, must be a true bailment, 
that is, one springing from the mu¬ 
tual assent of the parties, since the 
basic relation contemplated by stat¬ 
ute is essentially fiduciary in char¬ 
acter.—State V. Carr, 192 A. 36, 118 
N.J.Law 233, affirming 187 A. 350, 
117 N.J.Law 246. 

Actnal or constmctlve bailment 

(1) An “actual bailment** exists 
where there Is either actual de¬ 
livery to bailee or his agent of pos¬ 
session of the chattel, or constructive 
delivery consisting of those acts 
legally held to be egulvalent to ac¬ 
tual delivery.—State v. Carr, 187 A. 


350, 117 N.J.Law 245, affirmed 192 
A. 36. 118 N.J.Law 233. 

(2) A “constructive bailment'* may 
be created without actual, manual 
delivery of the subject of the bail¬ 
ment and arises where the person 
having possession of a chattel holds 
it under such circumstances that 
law imposes- on him obligation to de¬ 
liver it to another.—State v. Carr, 
supra. 

Contract and delivery necessary 
Bailment under statute is bot¬ 
tomed on contract, express or im¬ 
plied. between bailor and bailee, and 
delivery of property by bailor to 
bailee for particular purpose is es¬ 
sential to “bailment** contemplated 
by statute.—^Wilson v. Shear Co., Tex. 
Civ.App., 3 S.W.2d 849, reversed on 
other grounds Phillips v. Citizens* 
Nat. Bank, Com.App., 15 S.W.2d 550. 

Beceipt from bailor not necessary 
Embezzlement does not require as 
part of the offense that moneys em¬ 
bezzled be received direct from 
bailor.—State v. Carr, 192 A. 36, 118 
N.J.Law, 233, affirming 187 A. 350, 
117 N.J.Law 245. 

Bailment or sale 

The principal test by which to de¬ 
termine whether a contract creates 
a bailment, or is a sale on credit, is 
whether there was a binding prom¬ 
ise by the person to whom the pos¬ 
session was given to pay for 'the 
article, and, if there was such prom¬ 
ise, then it is one of sale, and, if 
there was no such promise, then it 
was not.—People v. Baker, 221 P. 
654, 64 Cal.App. 336. 

Delivery of money to be chan^red 
Alleged fraudulent conversion by 
one volunteering to have currency 
changed into currency of smaller 
denomination was held not within 
embezzlement statute referring to 
persons employed to carry property, 
but was within general fraudulent 
conversion statute.—Oliver v. Com¬ 
monwealth, 64 S.W.2d 439. 251 Ky. 
42. 

That identical property is not to be 
returned is immaterial. 

Tex.—Collins v. State, 244 S.W. 153, 
92 Tex.Cr, 388. 

Wis.—State v. Dohn. 257 N.W. 21, 
216 Wis. 367, 

Security under a leaee 

<1) A landlord with whom tenant 
deposits security under lease has 
been held a “person authorized by 
agreement*’ to hold security, within 
statute penalizing conversion of mon¬ 
ey held by such person.—People ex 
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rel. Belled v. Klinger, 300 N.T.S. 
408, 164 Misc. 530. 

(2) However, there Is authority to 
the contrary.—People on Complaint 
of Harris v. Horowitz, 247 N.Y.S. 
365. 138 Misc. 794. 

(3) It has been held that a land¬ 
lord was not subject to prosecution 
for larceny for conversion of se¬ 
curity deposited under lease con¬ 
taining no express language creating 
fiduciary relationship.—^People v. N. 
W. 5th Ave. & 27th St. Corporation, 
260 N.Y.S. 896, 145 Misc. 778. 

(4) Deposit as a trust fund con¬ 
sidered infra § 19. 

Transactions held 'within statutes 

(1) In general. 

Cal.—People v. Baker, 221 P. 654, 64 
Cal.App. 336. 

N.J.—State V. Carr, 187 A. 350, 117 
N.J.Law 245,* affirmed 192 A. 36. 
118 N.J.Law 233. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 166. 

(2) Vendee of chattel to become 
owner on payment of agreed price, 
otherwise to return it and pay for 
use, was held bailee, subject to pun¬ 
ishment for felonious conversion.— 
Smith V. State, 208 N.W. 126, 114 
Neb. 446. 

(3) An auctioneer to sell on com¬ 
missions is within the federal em¬ 
bezzlement statute.—^U. S. v. U. S. 
Brokerage & Trading Co., D.C.N.Y., 
262 F. 459. 

(4) One intrusted with a check or 
notes to cash and to return proceeds 
to owner, having cashed them and 
received the proceeds in cash, was a 
“bailee” of such proceeds, within 
meaning of statute defining offense 
of larceny as bailee. 

Neb.—Adams v. State, 294 N.W. 896. 
Wash.—State v. Boulet, 106 P.2d 
311. 

20 C.J. p 446 note 49 [q]. 

(5) It has been held that the stat¬ 
ute is net confined to bailments be¬ 
tween natural persons, but that one 
bearing the relation of bailee or 
carrier to a corporation is included. 
—State V. Journey, 62 So. 354, 105 
Miss. 516. 

Tzausactlons held not 'within stat¬ 
utes 

(1) In general. 

Mo,—State v. Huznak, App., 15 S.W- 
2d 349. 

N.H.—Dupont V. Moore, 166 A 417, 
86 N.H. 254. 

Pa.—Commonwealth v. Williams, 93 
Pa.Super. 92. . 
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ent must be for hire,40 or the property must be 
ilivered to be carried for hire;^! but under other 
atutes this is not necessary, and persons other 
an carriers- for hire may be prosecuted for wrong- 
il conversion of property intrusted to them.42 So, 
ider some statutes it has been held that embezzle- 
ent can only be committed by such bailees as 
and in a fiduciary relation to the bailor, and who 
iceive the property exclusively for the benefit of 
le bailor, and that the statutes do not apply where 
le property is held for the benefit of the bailee, as 
)r hire,^® and a bailment for the mutual benefit of 
lilor and bailee is comprehended by some stat- 
tes.^^ 

An agent cannot be convicted of embezzlement 

5 bailee.^5 

18. Attorneys 

Conversion of a client’s money by an attorney usually 
)nstitutes embezzlement under the various statutes. 


§ 19 

An attorney who collects money for his client 
and appropriates it to his own use is guilty of em¬ 
bezzlement, either under a statute applying to at¬ 
torneys in express terms,or under one punishing, 
generally, persons who appropriate to their own use 
property intrusted to them,47 or one relating to em¬ 
bezzlement by bailees.^s Attorneys have also been 
held to be within the meaning of a statute directed 
against embezzlement by agents or servants,^® al¬ 
though there is authority to the contrary.^® 

§ 19. - Guardians, Executors, or Admin¬ 

istrators and Trustees 

Conversion of property by an executor or administra¬ 
tor, guardian, or trustee constitutes embezzlement, fre¬ 
quently by virtue of the express terms of some statutes. 

The fraudulent conversion of money or other 
property in the hands of a person acting as execu- 


(2) One who was intrusted with 
Loney for purpose of investing and 
‘ading in the stock market net 
poflts to be divided equally, and who 
ave owner interest-bearing notes 
>r the funds so advanced and made 
wner beneficiary of a life policy to 
»cure his investment, hut who con- 
erted the funds to his own use, was 
ot within scope of statute denounc- 
ig conversion or embezzlement by a 
bailee.'*—^Dunham v. State, 192 So. 
24, 140 Fla, 764. 

C3) Where a cashier of a bank re- 
eives from the government, through 

federal reserve bank, a liberty 
ond for delivery to a subscriber, 
either he nor the bank is a bailee, 
is possession being solely by virtue 
f his office, and the legal title be- 
ig in the bank.—State v. Wallin, 199 
>. 285, 60 Mont. 332. 

(4) Pledgor accepting stock from 

nder after pledgee had lost it was 
eld not guilty of theft, embezzle- 
lent, or other criminal offense.— 
Vilson v. Shear Co., Tex.Civ.App., 3 
.W.2d 849, reversed on other 

rounds Phillips v. Citizens* Nat. 
^ank, Com.App., 16 S.W,2d 550. 

(5) One who fails to pay tax on 
dmission fees received at boxing 
natches, under Act Febr. 24, 1919, §§ 
00, 802, 1308(b), being Comp.St. 
luppl.Annot.1919 §§ 6309%a, 6309%c, 
S71%h, is not guilty of embezzle- 
aent of amounts collected for taxes, 
inder Cr.Code § 47, Comp.St.l0214, 
ince person required to pay such 
ax, is not bound to keep separate 
lund therefor and is a debtor and not 
I bailee.—U. S. v. Johnston, N.T., 45 
3.Ct. 496, 268 U.S. 220. 69 L.Ed. 925. 
reversing, C.C.A., Johnston v. U. S., 
!90 F. 120. 


(6) A state officer, cannot consti¬ 
tute a person a bailee of the state 
and render the state bailor, so as to 
support a prosecution for embezzle¬ 
ment by a bailee.—^Hoyt v. State, 50 
Ga. 313. 

4a Fla.—Dunham v. State, 192 So. 
324, 140 Fla. 764—Dunkle v. State, 
124 So. 725, 98 Fla. 985. 

Ky.—Oliver v. Commonwealth, 64 
S.W.2d 439, 251 Ky. 42. 

41- W.Va.—State v. Cantor, 116 S.B. 

396, 93 W-Va. 238. 

20 C.J. p 447 note 50. 

42. Mo.—State V. Bagley, 96 S.W. 
2d 331, 339 Mo. 215. 

20 C.J. p 447 note 51. 

43. Tex.—Wright v. State, 298 S.W. 
296, 107 Tex.Cr. 614. 

20 C.J. p 447 note 52. 

Test 

In determining whether a bail¬ 
ment is a "gratuitous bailment’* or 
"lucrative bailment,** inquiry is not 
directed to the character or certain¬ 
ty of the benefit or profit, but to 
whether the bailment was accepted 
for the purpose of deriving the one 
or the other, and, if the bailment was 
made at the instance or on the in¬ 
vitation of the bailee, because of 
the benefit, direct or contingent, ex¬ 
pected to accrue or on a contract 
express or implied having a legal 
consideration, it is not a "gratuitous 
bailment.”—Smith v. State, Tex.Cr., 
148 S.W.2d 844. 

Jjarceny after trust 

Temporary loan of property with¬ 
out benefit to lender is not such 
fiduciary bailment as would make 
conversion larceny after trust.— 
Davis V. State, 143 S.E. 435, 38 Ga. I 
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App. 206—^Barksdale v. State, 112 S. 
B. 165, 28 Ga.App. 535—20 C.J. p 
447 note 52 [d]. 

44. Tex.—Stein v. State, 104 S.W. 
2d 508, 132 Tex.Cr. 350. 

SmbezzlemeiLt or theft by bailee 
Offense, if any, based on act of 
undertaker in taking ring from de¬ 
ceased’s finger, could only be em¬ 
bezzlement and not theft by bailee, 
which covers cases where the bail¬ 
ment is for the use of the bailee.— 
Branford v. State, 66 S.W.2d 330, 
125 Tex.Cr. 3. 

45. Cal.—^People v. Leipsic, 62 P. 
311, 6 Cal.TJnrep.Cas. 536. 

Mo.—State v. Meyers, 68 Mo. 266. 

46. N.J.—State v. Carr, 192 A. 36, 
38, 118 N.J.Law 233, citing Cor¬ 
pus Juris. 

20 C.J. p 447 note 59. 

Conunlssloner appointed by court 
to soil laiLd could not be convicted on 
count of indictment charging em¬ 
bezzlement of property of others as 
agent and attorney.—State v. Ray, 
178‘S.E. 224, 207 N.C. 642. 

47. Cal.—^People v. Wyman, 36 P. 
932, 102 Cal. 552—People v. Tread¬ 
well, 10 P. 502, 69 Cal. 226. 

Philippine.—^IT. S. v. Kepner, 1 Philip¬ 
pine 519. 

48. Ark.—Wallis v. State, 16 S.W. 
821, 54 Ark. 611. 

49. Cal.—^People v. Gordon, 273 P. 
568, 206 Cal. 29. 

Ill.—^People V. Mahoney, 197 N.B. 776, 
361 Ill. 202. 

20 C.J. P 448 note 62. 

sa* Tex.—State v. McLane, 43 Tex. 
404. 
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tor or administrator,51 guardian, 52 or trustee,5^ con¬ 
stitutes embezzlement, sometimes by virtue of ex¬ 
press terms of the statutes in some jurisdictions. 

§ 20. -Assignees in Insolvency or Bank¬ 

ruptcy, and Receivers 

Assignees in insolvency or bankruptcy and receivers 
have been held liable to punishment for embezzlement. 

The statutes sometimes enumerate assignees in 
bankruptcy or insolvency, or assignees in trust, as 
among the persons liable to punishment for embez¬ 
zlement ;54 but an assignee in bankruptcy or insol¬ 
vency cannot commit the offense if he is not clearly 
within the statute.55 He is not an ‘‘officer of the 
court” within the meaning of the term as used in a 
statute punishing embezzlement by such officers.55 


Receivers are sometimes specifically mentioned in 
embezzlement statutes,57 and have also been held li¬ 
able under general statutes relating to embezzle- 
ment.58 However, some statutes have been con¬ 
strued as not embracing receivers'.59 

§ 21. - Officers and Employees of Corpo¬ 

rations and Associations 

Officers and agents of corporations or unincorporated 
associations may be guilty of embezzlement, even though 
the corporation is not legally organized or authorized to 
do business. 

It is now usually provided by statute that the 
fraudulent conversion, by an officer, servant, agent, 
clerk, or employee of the property of an incorpo- 
rated^O or unincorporated®^ association shall be em¬ 
bezzlement, under the same circumstances as con- 


si. Colo.—Hopkins v. People, 1 P. 

2d 937, 89 Colo. 296. 

Neb.—Pliger v. State, 234 N.W. 403, 
120 Neb. 584, 75 A.L..R. 297—Kron- 
berg V. State. 207 N.W. 668, 114 
Neb. 393. 

N.Y*.—Schneider v. American Tele¬ 
phone & Telegraph Co., 9 N.T.S.2d 
564, 169 Misc. 939. 

20 C.J. p 448 note 65. 

Secretion 

Administrator who secretes goods 
of estate with intent to embezzle is 
not excluded from operation of stat¬ 
ute denouncing whoever secretes.— 
Brown v. State, 133 So. 866, 101 Fla. 
223. 

52. Ind.—Yoder v. State, 194 N.E. 
645, 208 Ind, 50. 

20 C.J. p 448 note 66. 

53. N.T.—People v. Klinger, 1 N.T. 
S.2d 449, 165 Misc. 634. 

20 C.J. p 448 note 67. 

Seonzlty midex lease 

(1) A landlord is a “trustee” of 
security deposited by tenant under 
lease, within terms of statute ren¬ 
dering landlord guilty of larceny for 
unlawful retention of such security, 
and the word “trust,” in statute pro¬ 
viding that security deposited with 
landlord under lease shall be a 
“trust fund,” does not refer to same 
situation as involved in statute 
penalizing conversion by trustee, nor 
prevent landlord from being a “trus¬ 
tee • * * appointed • • * by 
instrument” within terms of such 
penal statute, as against contention 
that landlord is trustee only by oper¬ 
ation of law.—^People ex rel. Belled 
V. Klinger, 300 N.Y.S. 408, 164 Misc. 
530. 

(2) Prior to such statute a land¬ 
lord holding security under written 
lease was held not a “trustee” with¬ 
in embezzlement statute.—^People on 
Complaint of Harris v. Horowitz, 
247 N.Y.S. 365, 138 Misc. 794. 

(3) So, in another earlier case, it 
was held that a trustee within lar¬ 


ceny statute is one who voluntarily 
accepts trust voluntarily imposed 
and not one who might in equity be 
declared a trustee ex maleficio or in 
invitum.—^People v. Epstein, 157 N.B. 
121, 245 N.Y. 234, reversing 218 N. 
T.S. 847, 218 App.Div. 764. 

Officers of corporate trustee 
A statute providing that every of¬ 
ficer of a corporation and every 
trustee who shall wrongfully ap¬ 
propriate and convert to his own use 
the money of such trust, etc., has 
been held inapplicable to misappro¬ 
priation by officers, in behalf and to 
the use of the corporation trustee, of 
funds belonging to the cestuis gue 
trust.—State v. Parker, 151 A. 325, 
112 Conn. 39. 

Xnvolniitary trustee 

If accused, charged with larceny 
after trust, by trick or fraud or oth¬ 
er wrongful act obtained money from 
trustee of the victim, accused was, 
unless he had some other or better 
right thereto, an “involuntary trus¬ 
tee” of the money for benefit of vic¬ 
tim and is guilty of larceny after 
trust—Cordovano v. State, 7 S.E.2d 
45, 61 Ga.App. 590. 

54 Cal.—^People v. De Lay, 22 P. 
90, 80 Cal. 52. 

Ohio.—State v, Mannix, 9 Ohio I>ec. 

(Reprint) 667, 16 Cinc.L.Bul. 212. 

20 C.J. p 448 note 68. 

56. U.S.—U. S. v. Bixby, D.C.Ind., 6 
F. 375, 10 Biss. 238. 

56. U.S.— V, S. V. Bixby, supra. 

20 C.J. p 448 note 70. 

57. D.C.—^Fields v. TJ. S., 27 App. 
D.C. 433, certiorari denied 27 S.Ct 
543, 205 U.S. 292, 51 L.Bd. 807. 

20 C.J. p 448 note 71. 

58. Ill.—^People v. Goldman, 148 N.E. 
873, 318 Ill. 77, 41 A.L.R. 461, error 
dismissed Goldman v. People of 
State of Illinois, 47 S.Ct. 90, 273 U. 
S. 637, 693, 71 L.Ed. 816. 

59. ISTot pubUo office or trust 

The embezzlement statute, apply- 
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ing to any person exercising a public 
trust or holding a public office, 
guardian, administrator, executor, 
trustee, or any officer or agent of a 
corporation, or any agent, consignee, 
clerk, or servant of any person, does 
not apply, under the rules of ejusdem 
generis or strict construction, to re¬ 
ceivers of insolvent corporations, 
and while a receiver is an officer of 
the court, he holds no public office, 
nor is he engaged in exercising a 
public trust, and he is not a “trus¬ 
tee” within the embezzlement stat¬ 
ute.—State V. Whitehurst, 193 S.E. 
657, 212 N.C. 300, 113 A.L.R. 740. 

COi Nev.—State v. Rothrock, 200 P. 
525, 45 Nev. 214. 

Pa.—Commonwealth v. Mlele, 175 A. 

706, 115 Pa.Super. 269. 

Tex.—Miller v. State, 242 S.W. 1040, 
92 Tex.Cr. 259. 

20 C.J. p 449 note 77. 

Property held in trust by corporation 
Where president and chairman of 
board of directors of trust company 
converted securities of estate for 
which trust company was adminis¬ 
trator pendente lite, securities were 
converted from trust company so as 
to render accused liable under stat¬ 
ute making an offense, conversion by 
director or officer of property of 
corporation.—State v. Then, 190 A. 
495, 118 N.J.Law 31, affirmed 196 A. 
740, 119 N.J.Law 429, and State v. 
Sangor, 197 A. 5, 119 N.J.Law 429. 

To use of another 
Under statute, grand larceny by 
embezzlement may be committed by 
the conversion by a corporate officer 
of trust funds to his own use, or by 
an act of such corporate officer in 
permitting corporate funds to be 
converted to the use of any person 
other than the true owner.—State v. 
Mahaffay, 72 P.2d 1028, 192 Wash. 
76. 

61, Ind.—^Laycock v. State, 36 N.E. 

137, 136 Ind. 217. 

20 C.J. p 449 note 78. 
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trol in the case of a natural person. However, a 
statute directed against any officer, agent, or clerk 
of a corporation who embezzles money or property 
which has come into his possession by virtue of his 
office or employment does not apply to a mere serv¬ 
ant or employee.®^ It is immaterial for what pur- • 
pose the property may have been placed in the care 
of the agent,®® and an officer of a corporation may | 
be held criminally responsible for the embezzle- | 
ment of the property of a third person through a 
corporate act, as shown infra § 26. | 

A de facto officer of a corporation or association 
may be criminally liable for embezzlement of its 
funds.®^ I 

Public officers are not embraced in a statute re¬ 
lating to embezzlement by officers and agents of 
corporations;®® nor does the term ''incorporated 
company” embrace agents or servants of public 
bodies, either politic or corporate,®® although there 
are authorities holding that an employee of a pub¬ 
lic body may be liable for embezzlement as an em¬ 
ployee of a corporation.®*^ 

Legality of corporate existence or acts. On an 
indictment against an officer of a corporation for 
embezzlement, the question whether the corporation 
was organized strictly in conformity with the re¬ 
quirements of the statutes is not a proper subject 
of inquiry, and accused cannot be heard to contra¬ 
dict its legal existence.®® Neither is it a defense 
to an indictment for embezzling personal property | 


alleged to belong to a corporation that the law dis¬ 
ables such a corporation from owning personalty or 
taking liens thereon;®® the question of ultra vires 
cannot be considered.^® 

Foreign corporations not authorized to do busi¬ 
ness in the state. An agent of a foreign corpora¬ 
tion cannot defend a prosecution for. embezzlement 
on the ground that the corporation had not complied 
with the law, and hence was not legally doing busi¬ 
ness in the state,^^ nor on the ground that the agent 
had failed to comply with the law with respect to 

his agency.72 

§ 22. -Publiq Officers and Employees 

a. In general _ 

b. United States officers or employees 

c. State officers or employees 

d. County, municipal, or township offi¬ 

cers or employees 

a. In General 

The fraudulent appropriation or conversion by public 
officers, de Jure or de facto, of public money or property 
which comes into their possession in the course of their 
employment and by virtue of their official position gener¬ 
ally constitutes embezzlement. 

The fraudulent appropriation or conversion by 
public officers of money or other property which 
comes into their possession in the course of their 
employment and by virtue of their official posi¬ 
tion is almost universally declared by statute to be 
embezzlement.*^® Although the liability of public 


XTnixLCOzporated lodge or society is 
an “association” within the embez¬ 
zlement statute, so as to make its 
treasurer liable for embezzlement of 
its funds in' his hands.—^Davis v. 
State. 147 N.R 766, 196 Ind. 213. 

62. Ala.—^MehafCey v. State, 75 So. 
647, 16 Ala.App. 99. 

20 C.J. p 449 note 79. 

63. Ky.—Barclay v. Breckinridge, 4 
Mete. 374. 

64. Ala.—Ex parte State, 77 So. 353, 
201 Ala. 59. 

20 C.J. p 450 note 86. 

65. Utah.—State v. Siddoway, 211 P. 
968, 61 Utah 189. 

20 C.J. p 460 note 81. 

66. Tenn.—^Whisnant v. State, 289 
S.W. 492, 493, 154 Tenn. 77, quoting 
Corpus Juris. 

20 C.J. p 450 note 82. 

67. Md.—State v. Denton, 22 A. 
305, 74 Md. 517. 

20 C.J. p 450 note 83. 

68. Tex.—McCue v. State, 65 S.W.2d 
314, 124 Tex.Cr. 624. 

20 C.J. p 450 note 88. 


69. Tex.—^Leonard v. State, 7 Tex. 
App. 417. 

20 C.J. p 450 note 89. 

70. Ill.—People v. Nachowicz, 172 
N.E. 812, 340 Ill. 480. 

20 C.J. p 450 note 90. 

71. Ky.—Sebree v. Commonwealth, 
227 S.W. 162, 190 Ky. 164. 

Tenn.—State v. O'Brien, 28 S.W. 311, 
94 Tenn. 79, 26 L.R.A. 252. 

20 C.J. p 450 note 91. 

72. Ind.—State v. Tumey, 81 Ind. 
559. 

73. Cal.—People v. Tennant. 88 P. 
2d 937, 32 Cal.App.2d 1. 

Colo.—Wright V. People, 91 P.2d 
499, 104 Colo. 335, 123 A.I/.R. 474. 
Hawaii.—Territory v. Awana, 28 
Hawaii 646. 

Ill.—People V. Hayes, 6 N.B.2d 645, 
365 Ill. 318. 

Ind.—^Domer v. State, 199 N.E. 237, 
209 Ind. 403. 

Okl.—Abernathy v. State, Cr., 101 
P.2d 634. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 451 note 97. 

Specific statute governs 
Statute providing for punishment 
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of public officer for misapplication 
of public funds or funds officially 
belonging to private individuals, 
firms, or corporations, in violation 
of public trust, was “specific stat¬ 
ute” within statutory provision thg.t 
specific penal statute shall govern 
as against general provisions of 
Penal Code comprehending same of¬ 
fense.—Landrum v. State, 63 P.2d 
994, 60 Okl.Cr. 259. 

Actual possession 

(1) Under some statutes it has 
been held that the officer must be 
in actual possession of the money at 
the time of the conversion or mis¬ 
application.—Reynolds v. State, 92 
S.W.2d 458, 130 Tex.Cr. 78. 

(2) However, under other statutes, 
it has been held sufficient if the 
officer has such control over the 
funds that he can appropriate the 
money. 

Cal.—People v. Knott, 104 P.2d 33, 
15 Cal.2d 628, 128 A.L.R. 1367, 
prior opinion 94 P.2d 635. 

Mo.—State V. Lomax, 14 S.W.2d 436, 
322 M'o. 86. 

Charged or intrusted with 
Under statute denouncing as em- 
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officers has been held not to depend on the legal 
right of the appointing power to receive the mon¬ 
eys or on the legal right of the officer or agent to 
collect, since the essential elements are the relation 
of trust and a colorable right to employ, with the 
acceptance of the relation,*^4 an officer assuming to 
act in his official capacity and under color of au¬ 
thority being estopped to deny such authority,'^^ 
nevertheless, the money embezzled must be public 


money and it has been held in some cases that 
money collected by a public officer without authori¬ 
ty is not public money subject to embezzlement by 
such officer,'^'^ and that the officer is not estopped 
to assert his want of authority.*^® The fact that 
the officer was entitled to a commission out of the 
money collected will not constitute a defense to a 
1 prosecution for its embezzlement.*^^ 


bezzlement the conversion of money 
by one “charged or . . . en¬ 

trusted” with collection, receipt, 
safe-keeping, or disbursement of 
money belonging to or under control 
of state, county, or municipality, 
such person must have been charged 
or intrusted by law with such col¬ 
lection, receipt, safe-keeping, or dis¬ 
bursement, and may be an officer 
or employee. Thus, a superintend¬ 
ent of county hospital designated 
by hospital trustees to receive mon¬ 
eys payable as compensation for 
services rendered patients was held 
“charged or entrusted [by law]” 
with collection and safe-keeping of 
such'funds within meaning of em¬ 
bezzlement statute, in view of other 
statute authorizing hospital trus¬ 
tees to designate officer to whom 
compensation for hospital services 
shall be paid.—Springer v. State, 196 
N.E. 97. 209 Ind. 322. 

OllLeezs of court 

Q) Officers of court, such as spe¬ 
cial masters, commissioners, and re¬ 
ceivers have been held not subject 
to prosecution for embezzlement 
under some statutes.—State v. Fa- 
bin, 4 Ohio N.P.. N.S., 288. 

(2) Beceiver in civil action was 
held not “public officer” nor engaged 
in holding “public moneys” within 
statute defining crime of embezzling 
public moneys.—^People v. Showal- 
ter, 14 P.2d 1034, 126 Cal.App. 665, 
followed in People v. Allison, 14 P. 
2d 1036, 126 Cal.App. 788. 

(3) However, it has been held that 
a court clerk convicted of misap¬ 
propriating money deposited in court 
to abide result of legal proceedings 
could not contend that evidence 
failed to show offense because no 
fiduciary relationship existed be¬ 
tween clerk and plaintiff in civil 
suit where-money was deposited in 
court in clerk’s custody as an of¬ 
ficer of court, and it was clerk's 
duty to receive money and deal with 
it as a trust fund.—^West v. State, 
75 S.W.2d 96, 127 Tex.Cr. 207. 

74. Okl.—Liddell v. State, 68 P.2d 

432, 61 Okl.Cr. 306—Waldock v. 

State, 276 P. 609, 42 Okl.Cr. 331. 
Pa-—Commonwealth v. Smith, 177 A. 

68, 116 Pa.Super. 134. 

Wash.—State v. Sullivan, 224 P. 

£86^, 129 Wash. 42—State v. Snow, 


118 P. 209, 65 Wash. 363, 37 L.R. 
A.,N.S., 305. 

20 C.J. p 451 note 98. 

Invalidity of assessments and 
levies was not available to tax col¬ 
lector being prosecuted for embez¬ 
zlement.—Nickens v. Commonwealth, 
15 S.W.2d 261, 228 Ky. 477. 

75. Ariz.—^Drake v. State, 85 P.2d 
984, 53 Ariz. 93. 

Okl.—Liddell v. State. 68 P.2d 432, 

61 OkLCr. 306—Greenwood v. 
State. 47 P.2d 885. 57 Okl.Cr. 271. 

20 C.J. p 451 note 99. 

76. Colo.—Wright v. People, 91 P.2d 
499, 104 Colo. 335, 123 A.L.B. 474. 

Kan.—State v. Gordon, 68 P.2d 635, 
146 Kan. 41. 

Tex.—Howell v. State. Cr., 146 S.W. 
2d 747. 

Utah.—State v. Horne, 220 P. 378, 

62 Utah 376. 

i 20 C.J. p 451 note 1. 

Usual meaning given 
In statute governing embezzle¬ 
ment of “public money,” the quot¬ 
ed phrase must be construed ac¬ 
cording to Its usual meaning and 
common acceptation, in absence of 
defining statute, and as in any par¬ 
ticular case its meaning may be 
governed by the context and intent 
with which it is employed; it dis¬ 
tinguishes public funds from mon¬ 
eys privately owned, and money in 
hands of constable, collected under 
execution and awaiting distribution 
to private owners, does not consti¬ 
tute "public funds” or "public mon¬ 
ey” within terms of embezzlement 
statute, under which character of 
money is determined by its own¬ 
ership rather than the manner of 
its collection.—^Beckner v. Common¬ 
wealth, 5 S.£.2d 525, 174 Va. 454. 
Money not paid on taxes 
That taxpayer paid taxes by can¬ 
celing tax collector’s note, and col¬ 
lector did not transmit such amount 
to county, would not support convic¬ 
tion for misapplication of county 
funds.—^Miller v. State, 53 S.W.2d 
790, 122 Tex.Cr. 59. 

Payment on double assessment 
That property may have been 
doubly assessed did not prevent tax 
payments from being public funds 
as regards deputy assessor’s guilt 
of embezzlement thereof.—^People v. 
Bender, 23 F.2d 439, 132 CalJLpp. 
753. 


Assessment of extinct company 

Where personal property tax 
which county tax collector was 
charged with having embezzled was 
assessed in name of an extinct com¬ 
pany but was paid without protest 
by such company’s corporate suc¬ 
cessor which owned the personalty 
taxed, funds so collected from suc¬ 
cessor corporation were tax funds 
for which collector was obligated 
to account and with respect to which 
the charge of embezzlement was 
made.—Daugherty v. State, 197 So. 
501, 143 Fla. 578, certiorari denied 
Dougherty v. State of Florida, 61 
S.Ct. 44, rehearing denied 61 S.Ct. 
131. 

Place of receipt 

Where deputy county tax assessor 
and collector accepted money from 
a taxpayer in corridor of county 
courthouse instead of at office at a 
time when he was authorized to col¬ 
lect taxes and delivered a receipt 
to taxpayer, collector was acting in 
his official capacity in receiving the 
money, instead of as agent of tax¬ 
payer, for purposes ot determining 
criminal liability for misapplication 
of public funds.—Hibbetts v. State, 
123 S.W.2d 898, 136 Tex.Cr. 170. 
Excessive amount for expenses 

Where larger sum is delivered by 
state and county officials to tax col¬ 
lector for compensation and office 
expenses than is necessary for that 
purpose, collector's appropriation of 
excess to his own use would con¬ 
stitute embezzlement.—^Martin v. 
Karel, 143 So. 317, 106 Fla. 363. 

77. Ky.—^Mason v. Cook, 218 S.W. 

740, 187 Ky. 260. 

Tex.—Dupuy v. State, 106 S.W.2d 

287, 132 Tex.Cr. 539. 

20 C.J. p 452 note 2. « 

78. Ind.—Sherrick v. State, 79 N.E. 

193, 167 Ind. 345. 

78. Fla.—^McDaniel v. State, 137 So. 

702, 103 Fla. 629. 

20 C.J. p 452 note 4. 

Xi68S than amount due 

Circuit clerk cannot be found 
guilty of embezzling fees, where it 
does not appear that at time he 
converted them to his own use fees 
were in excess of amount due him 
from county and amount legally 
expended by him for expenses of 
office.—^People v. Ervin, 174 N.E. 629, 
342 Ill. 421. 
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Under some statutes the wrongful appropriation ^ 
Df public money by any person, whether a public 
official or not, is embezzlement-^O 

De facto officers. An indictment and prosecution 
for embezzlement may be maintained against one 
who is an officer de facto, as well as against an offi¬ 
cer de jure.^^ Thus, the failure of accused to give 
the required bond or to take the prescribed oath of 
office is no defense to his prosecution for embezzle¬ 
ment, where he has in fact exercised the functions 
of the office ^qj- ^jil a deputy officer be relieved 
from liability by reason of such failure on the part 
of his superior, by whom he was appointed.83 A 
public officer who has filled out his entire term of 
office, and then commits embezzlement, may be pros¬ 
ecuted and convicted as an officer de facto.^^ 

Agents, clerks, or servants. While a statute de-' 
nouncing the crimes of embezzlement by state, 
county, or municipal officers has been held to apply 
to any deputy, clerk, or employee,^® such persons 
are expressly made liable by some statutes.^® 

h. United States Officers or Employees 

Under the federal criminal statutes, officers and em¬ 
ployees of the federal government are guilty of embezzle¬ 


ment when they convert public property coming Into their 
possession by virtue of their office to their own use. 

Under the federal criminal statutes officers and 
other persons who shall convert to their own use 
public funds or money or property coming into their 
possession or control by virtue of their office or 
employment, are guilty of embezzlement.®*^ 

Since an officer of the United States can be ap¬ 
pointed only by the president, by and with the ad¬ 
vice and consent of the senate, by a court of law, 
or by the head of a department, a person in the 
service of the government who does not derive his 
position from one of these sources is not an officer 
of the United States in the sense of the constitu¬ 
tion.®® 

c. State Officers or Employees 

. state officers and employees charged with the col¬ 
lection, safe-keeping, transfer, or disbursement of public 
money, who convert same to their own use, are guilty of 
embezzlement, sometimes by statutes expressly so pro¬ 
viding. - 

Under the statutes state officers, charged with 
the collection, safe-keeping, transfer, or disburse¬ 
ment of public moneys, who unlawfully convert to 
their own use, or in any manner misappropriate the 
same, are guilty of embezzlement,®® which may be 


80. Ky.—Commonwealth v Bain, 43 
S.W,2d 10, 240 Ky. 752. 

20 C.J. p 452 note 5. 

81. Cal.—^People v. Lester, 69 P.2d 
467, 21 Cal.App.2d 450. 

Ky.—^Nickens v. Commonwealth, 15 
S.W.2d 261, 263, 228 Ky. 477, quot¬ 
ing Corpus Juris. 

Mich.—^People v. Matthews, 286 N. 

W. 675, 289 Mich. 440.' 

Neb.—Baker v. State, 200 N.W. 876, 
112 Neb. 654. 

20 C.J. p 452 note 6. 

National Cuard. officer 
Statute providing for appointment 
by governor of each state, subject 
to approval of secretary of war. of 
some officer of National Guard to 
act as property and disbursing offi¬ 
cer of United States is not uncon¬ 
stitutional as in conflict with con¬ 
stitutional provision providing for 
appointment of officers of United 
States so as to prevent person so 
appointed from being an “officer of 
the United States'* liable for con¬ 
version of moneys of the United 
States and for having false claims 
presented to him for payment, and 
an employee of United States may 
act as a “disbursing officer” within 
statute, although he was not by valid 
appointment constituted such officer. 
—Woodford v. U. S., C.C.A.Ark., 77 
F.2d 861. 

82. N.J.—State v. Layton, 14 A.2d 
771. 125 N.J.Law 120. 

20 C.J. p 452 note 7. 


83. Cal.—People v. Cobler, 41 P. 
401, 108 Cal. 538. 

84si Neb.—^Bartley v. State, 73 N.W. 
744, 53 Neb. 310. 

However, it has been held that a 
former school tax collector who has 
settled on his duplicate is not guilty 
of embezzlement with respect to 
funds collected after the expiration 
of his term of office, as such funds 
were collected not as tax collector 
but merely as agent for the district 
or as his own personal monies that 
were due to him after the settlement 
of his duplicate.—Commonwealth v. 
Bush^o, 28 Pa.Dist. & Co. 312, 38 
Lack.Jur. 1, 28 Mun.L.R. 88. 

85. Fla.—^Rast v. State, 84 So. 685, 
79 Fla. 772. 

86. Ark.—Baker v. State, 140 S.W. 
2d 1008, 200 Ark. 688. 

20 C.J. p 452 note 10. 

Agent also officer 

An agent or servant of school 
district has' no right to embezzle 
school funds or moneys belonging 
to the school district, and the fact 
that he was a director does not ab¬ 
solve him from consequences of his 
act.—^Baker v. State, supra. 

87. U.S.—^Hubbard v. U. S., C.C.A. 
Wash.. 79 F.2d 850. 

20 C.J. p 462 note 11. 

Embezzlement or stealing mail mat¬ 
ter see the C.J.S. title Post Office 
$§ 56, 58, also 49 C.J. p 1223 note 
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93-p 1228 note 93, p 1229 note 
17-p 1230 note 31. 

88. . U.S.—U. S. V. Smith, N.Y., 8 
S.Ct. 595, 124 U.S. 525, 532, 31 L. 
Ed. 534. 

20 C.J. p 453 note 13. 

< Receiver" of insolvent national 
bank is an “officer of the United 
States," within the meaning of a 
federal statute, and subject there¬ 
under to prosecution for embezzle¬ 
ment of the funds of the bank.— 
Weitzel v. U. S., C.C.A.Ky., 274 F. 
101, certiorari denied 42 S.Ct. 64, 
257 U.S. 644, 66 L.Ed. 413. 

Laborer employed in mint, whose 
duty it was, with another, to re¬ 
move coins from a scale where they 
had been weighed, into receptacles 
on trucks, and wheel the trucks in¬ 
to a vault, held intrusted with the 
possession and control of coins while 
being, so moved, which rendered his 
appropriation of some of them to 
his own use while so handling them 
“embezzlement," within Pen.Code § 
47, 18 U.S.C.A. § 100.—Schell v. 

United States, C.C.A.C 0 I 0 ., 261 F. 
693. 

88. Cal.—^People v. Tennant, 88 P, 
2d 937, 32 Cal.App.2d 1. 

20 CJ. p 453 note 15. 
Misappropriation of any and all 
funds 

The statute dealing with embez¬ 
zlement and false accounts by offl- 
I cers is a special statute, and under 
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shown to have been committed before the time for 
reporting the receipt of the money or accounting 
therefor had arrived.^O A state treasurer®^ and his 
deputy® 2 are uniformly held to be within the stat¬ 
utes relating to embezzlement by state officers; but 
a state auditor has been held not to be an officer 
charged by law with the collection, receipt, safe¬ 
keeping, transfer and disbursement of public money, 
within the meaning of the statutes.®® 

d. Comity, Mmiicipsd, or Township OMcers or 
Employees 

The statutes usually cover embezzlement by officers 
and employees of counties, municipalities, and townships. 

The statutes of the various jurisdictions very 
generally cover embezzlement by any officer or oth¬ 
er person intrusted with the collection, safe-keeping, 
transfer or disbursement of money or other proper¬ 
ty belonging to a county,®^ municipality, or vil¬ 


lage,®5 or township.®® 

§ 23. Attempts 

A person may be convicted of an attempt to commit 
embezzlement where his acts, if successful, would con¬ 
stitute embezzlement. 

Where the acts of a person intrusted with the 
possession of property, if successful, would consti¬ 
tute embezzlement, he may be convicted of an at¬ 
tempt to commit the crime,®^ 

§ 24. Degrees 

Whether embezzlement Is divided into degrees de¬ 
pends on the statutes in the different Jurisdictions. 

Under some statutes the amount or value of the 
money or other property embezzled determines the 
degree of the crime, whether a felony or misde¬ 
meanor, just as in larceny the amount or value of 
the property stolen determines whether the offense 
is punishable as grand or petit larceny;®® but un¬ 


its terms one is not charged with a 
misappropriation of any particular 
item or fund, hut may be charged 
with the misappropriation of any 
and all funds in violation of his 
trust as public officer.—^Lyon v. 
State. Okl.Cr., 100 P.2d 287. 
PenaloiL chock by probation officer 
Probation officer committed, “em¬ 
bezzlement in his office” where he 
appropriated mother’s pension check 
which he consented to deliver to 
owner, although it was not his offi¬ 
cial duty to receive Jt.—People v. 
Burns, 218 N.W. 704, 242 Mich. 345. 

90. Cal.—People v. Royce, 37 P. 
630, 33 P. 524, 106 Cal. 173. 

20 C,J, p 453 note 16. 

91. Mich.—^People v. McKinney, 10 
Mich. 54. 

20 C.J. p 453 note 17. 

92. Iowa.—State v. Bradt, 41 Iowa 
593. 

93. Idaho.—^In re Huston, 147 P, 
1064, 27 Idaho 231. 

20 C.J. p 453 note 19. 

County auditor as having control 
over funds see infra subdivision d. 

94. Ga.—Berrien v. State, 119 S.B. 
300, 156 Ga. 380, answers to cer¬ 
tified questions conformed to 120 
S.E. 644, 31 Ga.App. 123. 

Okl.—Greenwood v. .State, 47 P.2d 
885, 57 Okl.Cr. 271. 

20 C.J. p 453 note 21. 

Bonds as couiLty property 
Misapplication of road bonds was 
held offense within statute relating 
to misapplication of public funds by 
an officer under whose control they 
are placed.—^Hooper v. State, 279 S. 
W. 449, 102 Tex.Cr. 345. 

JPersons liable 

(1) County commissioner.—^Kirk¬ 

land V. State, 97 So. 502, 36 Fla. 64. 


(2) Deputy county treasurer. 
Okl.—State v. Harris, 288 P. 385, 47 

Okl.Cr. 344. 

Utah.—McMillin" V. Emery, 205 P. 

898. 59 Utah 553. 

20 C.J. p 453 note 2l [c]. 

(3) Clerk in county treasurer’s 
office.—State v, Harrington, 83 P.2d 
659. 148 Kan. 602. 

(4) Deputy sheriff.—^Reed v. State, 
Tex,Cr., 149 S.W.2d 119—20 C.J. p 
453 note 21 [a] (7). 

(5> A county auditor, who, al¬ 
though not in possession of county’s 
money, had authority to Issue war¬ 
rants payable by the treasurer had 
“control” over public money, within 
meaning of the statute making a 
public officer who fraudulently mis¬ 
appropriates any property which he 
has in his possession or under his 
control by virtue of his trust guilty 
of embezzlement.—^People v. Knott, 
104 P.2d 33, 15 Cal.2d 628, 128 A. 
L.R. 1367, prior opinion 94 P.2d 635. 
95. Ala.—Gamer v. State, 158 So. 
543, 26 Ala.App. 246, certiorari de¬ 
nied 158 So. 546, 229 Ala. 600. 

Ky.—Commonwealth v. Bain, 42 S. 

I W.2d 876, 240 Ky. 611. 

Wash.—State v, Sullivan, 224 P. 

686, 129 Wash. 42. 

20 C.J. p 454 note 22. 

City attorney 

Under charter providing that city 
attorney should represent city in 
litigations and ordinance entitling 
city attorney to percentage of de¬ 
linquent taxes collected, city attor¬ 
ney had duty of receiving delinquent 
taxes so as to warrant embezzle¬ 
ment prosecution for his misappli¬ 
cation of collections.—^Pope v. State. 
70 S.W.2d 193, 126 Tex.Cr. 35. 
Village treasurer 

Proof of village treasurer’s em¬ 


bezzlement of" funds collected for 
payment to school district treasurer 
shows embezzlement of village 
funds.—State v. Peterson. 218 N. 
W. 367. 195 Wis. 351. 

96. Mo.—State v. Colson, 30 S.W.2d 
59, 325 Mo. 510. 

20 C.J. p 454 note 23. 

97. Cal.—People v. Hart, 152 P. 947, 
28 CaLApp. 335. 

20 C.J. p 455 note 25. 

98. D.C.—Henry v. U. S., 263 P. 459, 
49 App.D.C. 207. 

Ill—^People V. Slattery, 143 N.E. 395, 
312 Ill. 202. 

Ky-—Oliver v. Commonwealth, 64 S. 

W.2d 439, 251 Ky. 42. 

Tex.—Grice v. State, 225 S.W. 172, 
88 Tex.Cr. 106. 

20 C.J. p 455 note 27. 
ffiisapproprUtlon at different times 

(1) Where there are several con¬ 
versions prompted by one design, 
one purpose, and one impulse, they 
have been held a single act as re¬ 
spects the degree of the crime.— 
People V. Fleming, 32 P.2d 693, 220 
Cal. 601—People v. Bratton, 14 P. 

I 2d 125, 125 CaLApp. 337. 

(2) Thus, where payments by 
purchaser to accused to he paid over 
to owner of land, exceeded the speci¬ 
fied amount, although no single pay¬ 
ment exceeded that amount, a felony 
was shown, not merely a misde¬ 
meanor.—^McCoy V. State, 90 S.E. 737, 
19 Ga.App. 32. 

(3) However, where a wrongdoer ' 
has lawfully gained possession of 
property, each of his successive acts 
in appropriating parcels of the trust 
fund to his own use has been held 
a “separate offense” constituting 
embezzlement, that is, theft.—People 
V. Serna, Cal.App., 110 p.2d 492, 



29 C.J.S. 


EMBEZZLEMENT 


§ 25 


der other statutes it is held that there are no de¬ 
grees of embezzlement,99 although the punishment 
may be graduated according to the loss sustained as 
shown infra § 48. 

Where, the statute prescribes a punishment appli¬ 
cable without regard to amount, there can be no 
different degrees of the offense, as for grand and 
petit larceny nor will the mere fact that the crime 
is declared to be larceny, or punishable as such, 
establish grades of the offense.^ 

§ 25. Defenses 

a. In general 

b. Return or offer to return property 


a. In General 

Various matters have been considered by the courts 
and held to constitute or not to constitute a defense to a 
prosecution for embezzlement. 

‘•Various matters of defense to a prosecution for 
embezzlement relate to the elements of the offense, 
such as questions concerning property subject to 
embezzlement, etc., and are considered supra §§ 4- 
12. In addition thereto, many other matters have 
been set up as a defense to a prosecution for em¬ 
bezzlement.^ Thus, the complicity of others in the 
fraudulent conversion is no defense’ to a prosecu¬ 
tion for embezzlement;^ nor is it a defense that 
defendant delivered the money or other property to 
another who converted^ or lost it.® Also, items in 
the nature of a set-off have been held not to con- 


AssisrxuneiLt to Joint tenants 

Where an assignment of an Inter¬ 
est in land was made to accused 
and his wife and son as joint ten¬ 
ants, in prosecution for grand theft 
by appropriating assignor’s Inter¬ 
est, accused could not escape liabil¬ 
ity on ground that the only value of 
the interest which he had taJcen 
was one third of assignor’s interest. 
—People V. Tennant, 88 P.2d 937, 32 
Cal.App.2d 1. 

99. Fla.—^McKinley v. State, 136 So. 
380, 102 Fla. 632—^Elkins v. State, 
116 So, 243, 95 Fla. 188—Ziegler 
V. State, 116 So. 241, 95 Fla. 108, 
Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 455 note 28. 

1. Wash.—State v. Weydeman, 28 
P. 749, 3 Wash, 399. 

20 C.J. p 455 note 30. 

2. Fla.—Ziegler v. State, 116 So. 
241, 95 Fla. 108. 

Wash.—State v. Weydeman, 28 P. 
749, 3 Wash. 399. 

a. Cal.—People v. Steffner, 227 P. 

699, 67 CaLApp. 23. 

Colo.—^Dibkson v.‘ People, 259 P. 
1038, 82 Colo. 233. 

Or.—State v. Cooke, 278 P. 936, 130 
Or. 552. 

S.D.—State v. Schultz, 217 N.W. 213, 
62 S.D. 209, affirmed 223 N.W. 216, 
54 S.D. 344. 

Matters held not to constitute a de¬ 
fense 

(1) That depositor gave authority 
to withdraw funds was immaterial 
on charge of officer’s embezzlement, 
where funds withdrawn were used 
to replace funds previously paid out 
for purposes other than bank obliga¬ 
tions.—State V. Woodbury, 294 P. 
928, 132 Kan. 22, rehearing denied 298 
P. 794, 133 Kan. 1. 

(2) Tax collector could not es¬ 
cape conviction of embezzlement by 
showing that he paid taxes collected 
on account of deficits in his account 


for prior years which had resulted 
from wrongdoing of bank officials. 
—Commonwealth v. Hackney, 178 A. 
417, 117 Pa.Super. 519. 

(3) Fact that treasurer of bene¬ 
ficial organization, who cashed 
checks intended for beneficiaries of 
deceased members and placed mon¬ 
ey in his safe, had received no di¬ 
rection to pay over such funds to 
beneficiaries, was held not to jus¬ 
tify his embezzlement thereof.— 
State Y. Pace, 186 S.B. 366, 210 N.C. 
255. 

(4) In prosecution against stock¬ 
broker’s employee for larceny of 
corporation’s bonds, proceeds of 
which employee used for benefit of 
stockbroker, employee could not rely 
on asserted right of a broker to treat 
as his own any securities “bought 
or held” on a margin account, where 
corporation did not intend to en¬ 
gage in a margin transaction and 
employee had no reason to think 
otherwise.—Commonwealth v. Hull, 
5 N.E.2d 565, 296 Mass. 327. 

(5) That administrator, consul of 
Greece, charged with larceny by em¬ 
bezzlement, had owing to him from 
Greek government more than sums 
due heirs, who lived in Greece, was 
not valid defense.—State v. Lilio- 
poulos, 10 P.2d 564, 167 Wash. 686. 

(6) President of bank and of cat¬ 
tle company cannot defeat prosecu¬ 
tion for embezzlement of part of 
price of stock owned by bank and 
sold to cattle company, by showing 
that he defrauded cattle company by 
causing it to pay too much.—Lewis 
V. State, 248 P. 39, 30 Ariz. 466. 

(7) Recital in renewal note au¬ 
thorizing bank to rehypothecate bor¬ 
rower’s securities, which had pre¬ 
viously been rehypothecated by its 
treasurer without consent or knowl¬ 
edge of borrower, was held not rat¬ 
ification by borrower of previous 
rehypothecation equivalent to set¬ 
tlement barring prosecution of treas¬ 
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urer therefor, since ratification, to be 
effective, must be with knowledge 
of material facts.—Commonwealth 
v. Heckman, 172 A. 28, 113 Pa.Super. 
70. 

(8) "Where corporation making 

conditional sales agreement, under 
which defendants obtained goods al¬ 
leged to have been embezzled, had 
filed one report as agreed to by state 
officers, agreement was valid.—^Peo¬ 
ple V. Robinson, 217 N.W. 902, 241 
Mich. 497. ' 

(9) An agent who converts to his 
own use money intrusted to him by 
his principal for the purchase of 
land is guilty of embezzlement, not¬ 
withstanding the- fact that the land 
contracted for proved to be in liti¬ 
gation, and the title was for that 
reason in abeyance.—State v. Healy, 
48 Mo. 531. 

(10) Failure of an employer to 
pay his employee's wages is no de¬ 
fense to a prosecution of the latter 
for embezzlement.—^People v. Ortiz, 
7 Puerto Rico 141. 

(11) The pendency of civil pro¬ 
ceedings against a defaulting pub¬ 
lic officer is. not a bar to a prosecu¬ 
tion for embezzlement.—Common¬ 
wealth V. Miller, 2 JustL.R., Pa., 12, 
20 Lanc.L.Rev. 285. 

20 O.J. p 455 note 39. 

4. N.T.—^Humphrey v. People, 18 

Hun 393. 

20 C.J. p 455 note 33. 

Knowledge or acquiescence of 
state supervisor of savings and loan 
associations Would not excuse offi¬ 
cer's larceny by embezzlement of as¬ 
sociation’s funds.—State v. Lindep, 
17 P.2d 635, 171 Wash. 92. 

5. Mo.—State v. Crosswhite, 32 S. 

W. 991, 180 Mo. 358, 51 Am.S.R. 

571. 

20 C.J. p 455 note 34. 

6. Philippine.—U. S. v. Guzman, 1 

Philippine 138. 
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stitute a defense,^ and a subsequent approval of 
the fraudulent acts® or the fact that the owner or 
donor of the property has not complained® or that 
accused did not benefit by the embezzlement^® will 
not constitute a defense. 

The failure of an individual, carrying on business 
under a fictitious name to comply with statutory re¬ 
quirements does not relieve his employee from lia¬ 
bility for embezzling the employer's funds nor 
can an attorney defend a prosecution for embezzling 
money collected by him as such on the ground that 
he was never legally admitted to the bar.^^ 

A person taking money intrusted to him and us¬ 
ing it even temporarily for his own benefit cannot 
avoid criminal responsibility by calling it a loan,^® 
or by making unauthorized charges against him- 
self.i^ 

However, it is legitimate for defendant to prove 
that the fund alleged to have been embezzled by 


him was misappropriated, without his knowledge or 
consent, by a third person, to whose control he had 
subjected it.^® 

b. Eetum or Offer to Eetum Property 

In the absence of statute to the contrary, the restora¬ 
tion or offer to restore the property converted is no de¬ 
fense to a prosecution for embezzlement, aithough it 
might sometimes be given in evidence oii the guestign of 
intent or in mitigation of punishment. 

Although the absence of an intent permanently 
to deprive the owner of the property may prevent 
a conviction of embezzlement as shown supra § 12, 
in the absence of a statute to the contrary,^® the 
fact that an embezzler offers to return or does re¬ 
turn what he has fraudulently converted, or that he 
or his sureties settle with the owner, does not bar 
a prosecution for embezzlement, the offense being 
complete at the time of the conversion.^^ In some 
jurisdictions the statutes expressly provide that,res¬ 
toration of the property is not a ground of defense 


7. Cal.—People v. Hughes, 250 P. 
869. 79 Cal.App. 697. 

Idaho.—State v. Cochrane, 6 P.2d 
489. 51 Idaho 521. 

8. Ill.—People V. Binga, 195 N.E. 
437. 360 Ill. 18. 

9. Miss.—Hilbun v. State. 148 So. 
365. 167 Hiss. 725. 

10. Mass.—Commonwealth v. Hull, 
5 N.E,2d 565, 296 Mass. 327—Com¬ 
monwealth V. O’Connell, 174 N.E. 
665, 274 Mass. 315. 

Conversion to use of another see su¬ 
pra § 11.. 

11. Mich.—People v. Wolff, 121 N. 
W. 754, 167 Mich. 242. 

Legality of corporate existence or 
acts in prosecution of officer or 
employee see supra § 21. 

12. Okl.—Price v. State, 137 P. 736, 
10 Okl.Cr. 427. 

13. Cal.—People v. Talbot, 28 P.2d 
1057, 220 Cal. 3. 

Ga.—^Denmark v. State, 161 S.E. 286, 
44 Ga.App. 157. 

Giving notes 

Accused charged with larceny and 
embezzlement did not, simply by 
giving notes, create debtor-creditor 
relationship, if notes were mere in¬ 
cident in fraudulent scheme.—Stech- 
er V. State. 231 N.W. 168, 202 Wis. 
25, 70 A.L.R. 203. 

14 Mich.—People v. ^elz, 241 N. 

W. 219, 257 Mich. 302. 

Mo.—State v. Farrar, 285 S.W. 1000. 

15. N.J.—^Burnett v. State, 41 A. 
719, 62 N.J.Law 510. 

16. Compliance with statute 

The settlement must be made in 
the manner directed^by the statute 
and a prosecution for rehypotheca¬ 
tion and conversion of securities was 
held not barred by settlement where 


complainant did not appear before 
court and acknowledge that he re¬ 
ceived satisfaction for his damage. 
—Commonwealth v. Heckman, 172 A. 
28, 113 Pa.Super. 70. 

Bestzicted to public officers 
A statute declaring that if one 
shall account for and pay over all 
money collected or received, he shall 
not be subject to punishment for 
embezzlement denounced by the pre¬ 
ceding section, was held to apply 
only to embezzlers of public, as 
distinguished from private funds, 
the preceding section dealing with 
embezzlement by public officers only. 
—State V. Matthews, 226 S.W. 203, 
143 Tenn. 463, 13 A.L.R. 314—Raine 
V. State, 226 S.W. 189, 143 Tenn. 168. 

Applicable only to embez 2 demeut 
Where a hanker was acquitted of 
embezzlement, but convicted of 
fraudulent breach of trust, it was 
held that his restitution of the mon¬ 
ey did not bring him within the ex¬ 
ception of a statute making restora¬ 
tion a defense, for such exception 
applies only to embezzlement, ' de¬ 
nounced by the preceding section.— 
Raine v. State, supra. 

17. U.S.—Hancey v. U. S., C.C.A. 
Utah, 108 P.2d 835—Weinhandler 
V. U. S., C.C.A.N.T., 20 P.2d 359, 
certiorari denied 48 S.Ct. 116, 275 
U.S. 554, 72 L.Ed. 423. 

Cal.—People v. Hill, 37 P.2d 849, 2 
Cal.App.2d 141. 

Conn.—State v. MacCullough, 161 A. 
512. 116 Conn. 306. 

Idaho.—State v. Clark, 278 P. 776, 
47 Idaho 750. 

Ind.—Walter v. State, 10 N.E.2d 605, 
212 Ind. 572. 

Kan.—State v. Taylor, 38 P.2d 680, 


140 Kan. 663—State v. Wacker, 243 
P. 1026, 120 Kan. 387. 

La.—State v. Price, 109 So. 388, 161 
La. 686. 

Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323. 

Neb.—Jurgensen v. State, 283 N.W. 

228, 135 Neb. 537 . 

Nev.—State v. Rothrock, 200 P. 525, 
528, 45 Nev. 214, citing Corpus Ju¬ 
ris. 

N.C.—State v. Pace, 186 S.E. 366, 
210 N.C. 255—State v. Shipman, 
163 S.B. 657, 202 N.C. 518. 

Pa.—Commonwealth v. Diamond, 79 
Pa.Super. 54. 

Wash.—State v. Nicely, 18 P.2d 503, 
171 Wash. 439—State v. Linden, 
17 P.2d 635, 171 Wash. 92—State 
V. Liliopoulos, 10 P.2d 564, 167 
Wash. 686—State v. Black, 1 P.2d 
206, 163 Wash. 237—State v. Lar¬ 
son, 216 P. 28, 29, quoting Coxpuis 
Juris, modifying 211 P. 885, 123 
Wash. 21—State v. Dudman, 205 
P. 848, 119 Wash. 622. 

Wis.—^Podell V. State, 279 N.W. 653, 
228 Wis. 513—State ex rel. Kropf 
V. Gilbert, 251 N.W. 478, 213 Wis. 
196—Mueller v. State, 243 N.W. 
411, 413, 208 Wis. 660, citing Cor¬ 
pus Juris—^Wille v. State, 240 N. 
' W. 823. 207 Wis. 163. 

20 C.J. p 455 note 40. 

Buie applies to public officers 
Ky.—Sergent v. Commonwealth, 78 
S.W.2d 795, 257 Ky. 567. 

Neb.—Heilman v. State, 189 N.W. 

303, 109 Neb. 15. 

Voluntary return 

Return of property embezzled is 
not voluntary, unless made before 
arrest of accused or his being 
charged with the theft.—^Williams 
V. State, 265 S.W. 899, 98 Tex.Cr. 
436. 
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or mitigation unless restoration or offer thereof is 
made before information is filed.^S ^ fortiori, an 
offer to restore, or restoration, by a third person 
has been held no defense,and the fact that ac¬ 
cused has given an indemnity bond is no defense to 
a prosecution for embezzlement ;20 nor, it would 
seem, is he entitled to have it taken into consider¬ 
ation in mitigation of his punishment .21 Also, it 
is no defense to a trustee’s conversion of funds de¬ 
posited in a bank that the bank might be liable to 
the beneficiary,nor is it a defense that time has 
been accorded to accused in which to make good his 

shortage.23 

However, it has been held that such restoration 
or offer to restore may be given in evidence on the 
question of intent,or in mitigation of punish- 
ment,25 although there is authority to the con- 
trary.2fi 

Under the Philippine Penal Code, the restoration 
of the money by a public official is no defense,^7 
and the offense is not mitigated by the govern¬ 
ment’s recovery of the money,28 or by accused’s 
drunkenness when he was sufficiently sober to know 
wHat he was doing.^^ When an officer accounts for 


all money collected he is not guilty of misappropri¬ 
ation' or embezzlement because he neglects to give 
receipts when he collects the money.30 

§ 26. Persons Liable 

a. In general 

b. Aiders, abettors, and accessaries 
a. In Greneral 

An embezzlement may be committed by several per^ 
sons. An officer of a corporation may be guilty of em* 
bezzlement although the conversion is accomplished 
through the Instrumentality of the corporation. 

While it has been held that the act of an officer of 
a corporation in committing embezzlement is per¬ 
sonal and not official, and he is subject to the same 
responsibility for such an act done by him through 
the instrumentality of the corporation as though it 
were accomplished by any other means,3i it has 
also been held that the officers of a corporation 
could not be prosecuted on the theory*that they 
were accessaries to embezzlement by the corpora¬ 
tion, since the corporation could not itself be prose¬ 
cuted for embezzlement.33 A member of a firm 
who receives money as agent and secretes it with 


18. Cal.—^People v. Kay, 94 P.2d 
361, 34 Cal.App.2d 691—McLaugh¬ 
lin V, Standard Accident Ins. Co., 

59 P.2d 631, 15 Cal.App.2d 668— 
People V. Harris, 280 P. 178, 100 
Cal.App. 78. 

Mont.—State v. Wallin, 199 P. 285, 

60 Mont. 332. 

20 C.J. p 456 note 44. 

Uot a defexise 

In construing the statute, it has 
been held that actual restoration of 
property embezzled Is ground for 
mitigation of punishment only; and 
hence, in prosecution for embezzle¬ 
ment of an automobile, accused’s 
guilt was ’not affected by the fact 
that evidence failed to show that 
the automobile was not recovered 
and returned to its owner prior to 
time when complaint was lodged.— 
People V. Baker. 221 P. 654, 64 Cal. 
App. 336. 

Before Informatioii 
Under a statute providing r.estitu- 
tion is no defense if the property 
has not been restored before an 
information has been laid before a 
magistrate, accused could not plead 
restoration as a defense where res¬ 
toration was not made before prose¬ 
cution was laid before a magis¬ 
trate, as information means the lay¬ 
ing of the facts constituting em¬ 
bezzlement before a magistrate pre-' 
liminary to further action thereon 
and not the formal filing of a com¬ 
plaint by the district attorney.— 
People V. Kirwin, 262 P. 803, 87 Cal. 
App. 783. 


19« HI.—^People V. Bean, 151 N.B. 
505. 321 Ill. 128. 

Ind.—Walter v. State, 10 N.B.2d 605. 
212 Ind. 572. 

20 . Ky.—Commonwealth v. Wilson, 
7 Ky.L. 666, 13 Ky.Op. 984. 

20 C.J. p 456 note 49. 

21. Tex,—Smith v. State, 30 S.W. 
236, 34 Tex.Cr. 265. 

22. Ill.—People V. Schnepp, 200 N. 
£. 338, 862 IlL 495. 

2 SL Ark.—^Hooper v. State, 57 S.W. 

2d 810, 186 Ark. 1197. 

20 G.J. p 456 note 45. 

24. Ohio.—State v. Baxter, 104 N. 
B. 331, 89 Ohio St. 269, 276, 52 L.B. 
A.,N.S., 1019, Ann,Cas.l916C 60. 

20 C.J. p 456 note 41. 

25. Cal.—People v. De Lay, 22 P. 90, 
80 Cal. 52—^People v. Baker, 221 
P. 654, 64 CaLApp. 336. 

Idaho.—State v. Clark, 278 P. 776, 
47 Idaho 750. 

26. U.S.—Coffey v. Harlan County, 
Neb., 27 S.Ct. 305, 204 U.S. 659, 
51 L.Bd. 666. 

20 C.J. p 456 note 43. 

27. Philippine.—U. S. v. Reyes, 14 
Philippine 718. 

Pxior law 

Prior to the enactment of Act No. 
1740, Admin.Code § 2672, on restora¬ 
tion of the money by a public ofla- 
cial he could be prosecuted only for 
malversation or misuse of public 
funds.—^U. S. V. Crame, 6 Philippine 
578—20 C.J. p 456 notes 46, 47. 
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28. Philippine.—U. S. v. Dowdell, 11 
Philippine 4. 

29. Philippine.—U. S. v. Dowdell, 
supra. 

30-. Philippine.—^U. S. v. Argonza, 
24 Philippine 389. 

31. Neb.—Jurgensen v. State, 283 
N.W. 228, 135 Neb. 537. 

N.T.—^People ex rel. Belled v. 
Klinger, 300 N.T.S. 408, 164 Misc. 
530. 

20 C.J. p 457 note 52. 

Knowledge of officer 
Corporation president’s criminal 
responsibility for breach of trust 
depended on whether trust bonds 
were fraudulently appropriated to 
corporation's use pursuant to gen¬ 
eral corporate scheme designed by 
president.—Caldwell v. State, 48 S- 
W.2d 1087, 164 Tenn. 325. 

Act by officer or at his .direction 
An officer of a corporation is re¬ 
sponsible where the act was done by 
the Individual officer or at his di¬ 
rection, or where he is in charge 
and has authority in the premises 
and with full knowledge permits 
the act to be done, or where he per¬ 
sonally initiates and takes ah ac¬ 
tive part in the transaction when 
he knows that in the usual course 
of business such transaction is rea¬ 
sonably certain to result in the act 
being done by an employee of the 
corporation.—Hitchcock v. State, 190 
N.B. 778, 47 Ohio App. 90. 

32. Ill.—^People v. Donlevy, 5 N.B. 
2d 78, 264 IlL 561—People v. Cha^ 
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intent to convert it to the use of the firm is liable 
for embezzlement, and the fact that he receives the 
money as a partner is immaterial.^s However, a 
partner is not criminally liable for embezzlement 
by a copartner, where it occurred without his knowl¬ 
edge or consent.34 

Joint and several offense. Embezzlement is not 
inherently a joint, but a joint and several offense; 
it may be committed by one person or any number 
of persons.^® 

b. Aiders, Abettors, and Accessaries. 

One who aids or abets another in the conversion Is 
guilty of embezzlement, even though, in the case of public 


29 C.J.S. 

funds, such person is not himself an officer intrusted 
therewith. 

One who aids or abets another in the fraudulent 
conversion of money or other property is guilty of 
embezzlement,36 if not as principal, then as an ac¬ 
cessary before or after the fact.^^ 

Public money. Under a statute defining and pun¬ 
ishing the offense of embezzling public money, which 
makes any participation in the act itself an act of 
embezzlement, any person aiding or participating in 
the conversion of public money by an officer in¬ 
trusted with it is guilty of embezzlement, although 
not himself an officer intrusted therewith.38 


EMBEZZLEMENT 


n. PROSECUTION AND PUNISHMENT 


§ 27. Indictment or Information 

a. Separate prosecution 

b. Requisites and sufficiency in general 
*c. Statutory language or forms 

a. Separate Prosecution 

Simultaneous or successive embezzlements may be 
prosecuted separately. 

It has been held that simultaneous^^ or successive 
embezzlements^® may be prosecuted separately. 


b. Requisites and Suffidency in Oeneral 

The statute on which the prosecution Is based de¬ 
termines the requisites and sufficiency of an indictment 
or information. 

Embezzlement being a statutory offense the suffi¬ 
ciency of the indictment or information is to be 
tested, not by the rules of the common law, but-by 
the requirements of the particular statute on which 
it is bottomed.^1 As a general rule, it is necessary 


pin, 4 N.B.2d 365, 864 Ill. 319— 
People V. Strong, 2 N.E.2d 942, 
363 m. 602. 

33. Ohio.—^Fbrd v. State, 30 Ohio 
Cir.Ct. 592. 

34. Tenn.—Simpson v. Harper, 111 
S.W.2d 882, 21 Tenn.App. 431. 

35. La.—State v. Nahoum, 133 So. 
370, 374, 172 La. 83, quoting Cor¬ 
pus Juris. 

Ohio.—State v. Keith, 110 N.E. 188, 
91 Ohio St 132. 

36. Ala.—^England v. State, 125 So. 
687, 23 Ala.App. 361. 

Ariz.—Gibbs v. State, 293 P. 976, 37 
Ariz. 273, 74 A.L.R. 1105. 

Cal.—People v. Little, 107 P.2d 634, 
41 Cal.App.2d 797, rehearing de¬ 
nied 108 P.2d 63, 41 Cal.App.2d 
797—^People v. Zimmer, 73 P.2d 
923, 23 Cal.App.2d 581—^People v. 
Fronk, 255 P. 777, 82 CalA.pp. 465 
—^People V. Foster, 249 P. 231, 79 
CaLApp. 328—People v. Kelly, 231 
P.. 767, 69 CaLApp. 558. 

La.—State v. Nahoum, 133 So. 370, 
374, 172 La. 83, quoting Corpus 
Juris. 

20 C.J. p 457 note 56. 

AflLrmative or overt act necessary 
(1) To sustain conviction for 
grand larceny by embezzlement, 
proof of affirmative or overt act as 
aider or abettor, and not mere ac¬ 
quiescence to wrongful appropria¬ 
tion, was necessary.—State v. Lin¬ 
den, 17 P.2d 635, 171 Wash. 92. 


(2) In a tax collector’s office 
where clerks, bookkeepers, or as¬ 
sistants may be employed, if such 
employees should receive and con¬ 
vert tax moneys to their own use, 
their culpability would not be im¬ 
parted to their employer in the ab¬ 
sence of any showing of guilty 
knowledge on his part.—Hast v. 
State, 84 So. 683, 79 Fla. 772. 
Adopting acts of agent 
Stockbroker misappropriating cus¬ 
tomer’s money received under fraud¬ 
ulent acts of his agents was guilty, 
although he may not originally have 
known of transaction.—^People v. 
Kastel, 222 N.T.S. 744, 221 App.Dlv. 
315, affirmed 166 N.B. 307, 260 N.T. 
518. 

Guilt of principal 

One knowingly purchasing goods 
unlawfully carried away from mas¬ 
ter by shipping clerk would not be 
guilty of embezzlement, the clerk 
not being guilty of embezzlement. 
—People V. Moore, 243 Ill-App. 378. 

37. Ala.—Gamer v. State, 158 So. 
643, 26 Ala.App. 246, certiorari de¬ 
nied 158 So. 546, 229 Ala. 600. 
Wash.—State v. Smith, 98 P.2d 647, 
2 Wash.2d 118, 

20 C.J. p 457 note 57. 

Funds of corporation 
One who cannot himself embezzle 
corporation’s funds, but acts with 
and aids or abets officer or employee 
of corporation in committing such 


offense, is guilty thereof as prin¬ 
cipal.—State V. Nahoum, 133 So. 370, 
172 La. $3. 

38. Cal.—People v. Little, 107 P. 
2d 634, 41 Cal.App.2d 797, rehear¬ 
ing denied 108 P.2d 63, 41 Cal. 
App.2d 797. 

Okl.—Dodd V. State, 5 P.2d 181, 52 
Okl.Cr. 385—Cottrell v. State, 5 
P.2d 178, 62 Okl.Cr. 375. 

Pa.—Commonwealth v. Wiswesser, 
188 A. 604, 124 Pa.Super, 251. 
Tenn.—Watson v. State, 12 S.W.2d 
- 375, 158 Tenn. 212. 

20 C.J. p 457 note 58. 

Only as aider and abettor 
Accused not a collector of taxes 
cannot be guilty of the crime de¬ 
nounced by the statute relating'to 
embezzlement by a tax collector, ex¬ 
cept as an alder and abettor In the 
embezzlement.—State v. Marshall, 
116 A.^ 691, 97 N.J.Law 10. 

36, Mass.—Commonwealth v. Pratt, 
137 Mass. 98. 

20 C.J. p 457 note 60. 

40. Nev.—^Ricord v. Central Pac. R. 
Co., 16 Nev. 167. 

20 C.J. p 457 note 60. 

41. Mich.—^People v. Andrews, 229 
N.W. 401, 249 Mich. 616. 

N.J.—State V, Redfleld, 158 A. 644, 
108 N.J.Law 652, affirming 155 A. 
757, 9 N.XMisc. 751. 

N.M.—State v. Anaya, 210 P. 567, 
568, 28 N.M. 283, citing Corpus 
Juris. 
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to set forth all the constituent facts and circum¬ 
stances necessary to bring accused within the ap¬ 
plicable statutory provisions'^ certainty and 

distinctness,^^ and in such a manner as to apprise 
defendant of the precise nature of the charge made 
against him, and enable him to meet the facts ex¬ 
pected to be proved.44 No set form of words is 
necessary, however, nor are technical words nec¬ 
essary, as in charging common-law offenses.^® All 


§ 27 

that is necessary is that the essential facts consti¬ 
tuting the material elements of the offense be set 
forth^"^ in ordinary and concise language,^* and in 
such manner as to enable a person of common un¬ 
derstanding to know what is intended.^® 

Where a bill of particulars is permissible, it has 
been held that the offense may be alleged in a gen¬ 
eral way.®® 


Okl.—Casselman v. State, 54 P.2d 
678, 58 Okl.Cr. 371—State v. Har¬ 
ris, 288 P. 385, 47 Okl.Cr. 344— 
Waldock V. State, 276 P. 509, 42 
Okl.Cr. 331—Hays v. State, 210 P. 
728, 22 Okl.Cr. 99. 

W.Va.—State v. Hudson, 117 S.E. 
122, 124, 93 W.Va. 435, quoting 
Corpus Juris—State v. Cantor, 116 
S.B. 396. 93 W.Va. 238. 

20 C.J. P 458 note 62. 

Particular statute applicaUe 
An indictment alleging that on a 
certain day defendant, having been 
intrusted with a certain number of 
sheep owned by a named person, 
embezzled and fraudulently convert¬ 
ed the sheep to his own use, was 
held to state an offense, under Code 
1915 § 1613, making it a crime for 
any person to steal, embezzle, or 
in any manner deprive the owner 
of the immediate possession of any 
sheep, and not an offense under § 
1543, denouncing embezzlement in 
general nor under § 1618, providing 
that any person who receives sheep 
for the purpose of caring for or 
herding them, and who converts the 
sheep to his own use, shall be pun¬ 
ished as for stealing sheep.—State 

V. Anaya, 210 P. 567, 28 N.M. 283. 
Strict constructiou of statute may 

be required in determining whether 
offense is properly charged thereun¬ 
der.—State V. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

42 . Me.—State v. Thornes, 137 A. 
396, 126 Me. 230. 

Mich.—People v. Andrews, 229 N.W. 
401, 249 Mich. 616. 

Mo.—State v. Stevens, 220 S.W. 844, 
281 Mo. 639. 

Neb.—Buckley v. State, 269 N.W. 892, 
131 Neb. 752. 

Pa.—Commonwealth v. Ambler, 30 
Pa.Dist. 437. 

Tenn.—^Whisnant v. State, 289 S.W. 
492, 154 Tenn. 77. 

W. Va.—State v. Hudson, 117 S.E. 122, 
125, 93 W.Va. 435, quoting Corpus 
Juris—State v. Cantor, 116 S.E. 
396, 93 W.Va. 238. 

20 C.J. p 458 note 63. 

Xudictments or information held in- 
suffleient 

Tex.—King v. State, 256 S.W. 924, 96 
Tex.Cr. 195. 

20 C.J. p 458 note 63 [f]. 

43. W.Va.—State v. Hudson, 117 S.E. 
29 C.J.S.-45 


122, 125, 93 W.Va. 435, quoting Cor¬ 
pus Juris. 

20 C.J. p 458 note 64. 

'“Accuracy of expression should not 

be sacrificed to haste.**—State v. Bou- 

let. Wash., 106 P.2d 311, 313. 

44 . Cal.—^People v. Torp, App., 104 
P.2d 542. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

S.C.—State V. Wells, 161 S.E. 177, 
162 S.C. 509. 

20 C.J. p 459 note 65. 

45 . Tex.—Connelly v. State, 248 S. 
W. 340, 93 Tex.Cr. 295. 

46h W.Va.—State v. Hudson, 117 S. 
B. 122, 125, 93 W.Va. 435, quoting 
Corpus Juris. 

20 C.J. p 459 note 66. 

47 . Cal.—^People v. Schroeder, 185 
P. 507, 43 Cal.App. 623. 

Conn.—State v. Henderson, 129 A. 
724, 102 Conn. 658. 

Ky.— Wood. V. Commonwealth, 17 S. 
W.2d 440, 229 Ky. 462. 

Mo.—State v, Liston, 2 S.W.2d 780, 
318 Mo. 1222. 

Tex.—Connelly v. State, 248 S.W. 340, 
93 Tex.Cp. 295. 

Indictments and informations held 
sufficient 

Ala.—^Pate v. State, 173 So. 393, 27 
Ala.App. 319, certiorari denied 173 
So. 394, 234 Ala. 31—Ray v. State, 
145 So. 325, 25 Ala.App. 262, cer¬ 
tiorari denied 145 So. 327, 226 Ala. 
62—Hawes v. State, 112 So. 769, 
22 Ala.App. 90, reversed on other 
grounds 112 So. 761, 216 Ala. 151— 
Hurst V. State, 108 So. 398, 21 Ala. 
App. 361. 

Cal.—People v. Roberts, 259 P. 1009, 
85 Cal.App. 697—^People v. Steffner, 
227 P. 699, 67 CaLApp. 23—People 
V. Holder, 199 P. 832, 53 CaLApp. 
45—^People v. Schroeder, 185 P. 507, 
43 CaLApp. 623. 

Conn.—State v, Henderson, 129 A. 
724, 102 Conn. 668. 

Fla.—Hand v. Smith, 170 So. 123, 
125 Fla. 374—Skipper v. State, 153 
So. 853, 114 Fla. 312, appeal dis¬ 
missed Skipper v. State of Florida, 
55 S.Ct. 76, 293 U.S. 517, 79 L.Ed. 
631—^Brown v. State, 133 So. 866, 
101 Fla, 223. 

Ga.—^McCranie v. State, 179 S.B. 826, 
51 Ga.App. 192—^Thompson v. State, 
170 S.E. 328, 47 Ga.App. 229—Camp 
V. State, 122 S.E. 249, 31 Ga.App. 
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737—Christian v. State, 118 S.E. 
407, 30 Ga.App. 292—Moore v. 

State, 117 S.E. 472, 30 Ga.App. 128 
—Trueheart v. State, 79 S.E. 755, 
13 Ga.App. 661. 

Ind.—Walter v. State, 1 N.E.2d 127, 
210 Ind. 310, appeal dismissed 57 
S.Ct. 121, 299 U.S. 613, 81 L.Ed. 
379. 

Kan.—State v. Robinson, 263 P. 1081, 
125 Kan. 365. 

Mo.—State v. Stevens, 220 S.W. 844, 
281 Mo. 639. 

Okl.—Waldock v. State, 276 P. 509, 
, 42 OkLCr. 331. 

Pa.—Commonwealth v. Shiner, 34 Pa. 
Dist. & Co. 674. 

S.D.—State v. Schultz, 217 N.W. 213, 
52 S.D. 209, affirmed 223 N.W. 216, 
54 S.D. 344. 

Tenn.—State v. Brewer, 42 S.W. 2d 
344, 163 Tenn. 215. . 

W.Va.—State v. Hudson, 117 S.B. 122, 
98 W.Va. 485. 

20 C.J. p 458 note 63 [e]. 

Information and indictment dis- 
tingruished 

Pa.—Commonwealth v. Berkemeyer, 
7 Pa.Dist. & Co. 126, 11 Lehigh Co. 
* L.J. 265. 

48 : Cal.—People v. Schroeder, 185 P. 

507, 43 CaLApp. 623. 

Ky.—^Wood V. Commonwealth, 17 S. 

W.2d 440, 229 Ky. 452. 

20 C.J. p 459 note 67. 

49. Cal.—People v. Torp, App., 104 
P.2d 642—^People v. Schroeder, 185 
P. 507, 43 CaLApp. 623. 

Ky.—^Wood V. Commonwealth, 17 S. 

W.2d 440, 229 Ky. 452. 

ZUdictmeuts or Informations held 
sufficient 

Kan.—State v. Robinson, 263 P. 1081, 
125 Kan. 365. 

La.—State v. Stringer, 1X1 So. 330, 
162 La. 925. 

Mich.—^People v. Matteson, 273 N.W. 
454, 280 Mich. 218. 

Good against motion to quash or ar¬ 
rest of judgment 

An information suffleient to inform 
accused of “the nature and cause of 
the accusation against him,*’ is not 
subject to a motion to quash or in 
arrest of judgment.—^Plummer v. 
State, 92 So. 223, 83 Fla. 689. 

50. . Fla.—Skipper v. State, i53 So. 
853, 114 Fla. 312, appeal dismissed 
Skipper v. State of Florida, 55 S- 
Ct. 76, 293 U.S. 617, 79 L.Ed. 631. 



EMBEZZLEMENT 


29 C.J.S. 


§ 27 

Where the terms of the statute are broader than 
the intent of the legislature, the indictment must be 
so drawn as to effectuate the intention of the leg¬ 
islature by which the statute w^as framed but 
when the terms of the act are clear and unequivocal, 
there is no authority by which courts may narrow 
its prohibition or limit its operation.^® 

In accord with the general rule considered in the 
CJ.S. title Indictments and Information- § 137, also 
31 C.J. p 702 notes 59-60, that an indictment insuf¬ 
ficient to charge a particular statutory offense may 
be sustained if it contains a good charge of another 
offense, an indictment defectively charging embez¬ 
zlement under one statute is good against demurrer 
where it sufficiently charges embezzlement under 
another statute.®^ So, if a charge of embezzlement 
not referring specifically to any particular statute is 
sufficient under an existing statute, the fact that its 
language might be referable to a statute which has 
been repealed does not render the charge insuffi¬ 
cient®^ 

Negativing exceptions. Although, as discussed in 
the CJ.S. title Indictments and Informations § 140, 
also 31 C.J. p 720 note 57, it is generally necessary 
to negative an exception contained in a statute de¬ 


fining an offense, it has been held that it is only 
when the exception is so intermingled with the of¬ 
fense in the language defining it that the offense 
cannot be fully stated when the exception is omit¬ 
ted that it need be negatived,®® and that an excep¬ 
tion in an embezzlement statute wholly negative in 
character and constituting matter of defense need 
not be negatived in the indictment.®® 

Embezzlement of postal funds is considered in 
the C.J.S. title Post Offices § 56, also 49 C.J. p 1223 
note 93-p 1228 note 93. 

c. Statutory Language or Forms 

An Ind4ctment or information substantiaiiy En the 
form and language of the statute is sufficient if the 
statute fuiiy defines the offense or states the essential 
elements thereof. 

An indictment or information in an embezzle¬ 
ment case which follows substantially the form pre¬ 
scribed by the statute is sufficient.®*^ Likewise, an 
indictment or information for embezzlement which 
charges the facts constituting the crime in the words 
of the statute, or in words of equivalent import or 
more extensive signification whiqh necessarily in¬ 
clude the words of the statute, is sufficient,®® par¬ 
ticularly where it fully apprises accused of the 


la ahsance of motion 

An information charging that ac¬ 
cused did “steal” one cow and three 
heifers of value of over one hundred 
dollars was sufficient to inform ac¬ 
cused, who made no demand for hill 
of particulars and filed no .motion to* 
quash, of' nature of charge made 
against him that he sold or converted 
to his own use one cow and three 
heifers furnished to him for purpose 
of doubling.—^People v. Matteson, 273 
N.W. 464, 280 Mich. 218. 

51. Ind.—Stropes v. State, 22 N.E. 

773, 120 Ind. 562. I 

W.Va.—State v. Hudson, 117 S.E. 122, 
125, 93 W.Va. 435, quoting Corpus 
Juris. 

52. N.J.—State v. Stimson, 24 N.J. 
Law 9. 

W.Va.—State v. Hudson, 117 S.E. 122, 
125, 93 W.Va. 435, quoting Corpus 
Juris. 

53. U.S.—Pruett V. U. S., C,C.A.Nev., 

3 F.2d 353. 

Ark.—Baker v. State, 140 S.W.2d 
1008, 200 Ark. 688. 

Hams given offense Immaterial 
Where indictment alleging that one 
of defendants, as cashier of drug 
store, was entrusted with sum of 
money and that other defendants 
conspired with her to convert such 
money ;to their own use, sufficiently 
charged a crime under statute relat¬ 
ing to fraudulent conversion, by em¬ 
ployees in places of trade or ex¬ 
change, fact that indictment which 


was labeled “larceny after trust” was 
allegedly insufficient to charge such 
an offense did hot affect validity of 
indictment.—^Driver v. State, 4 S.E.2d 
922, 60 Ga.App. 719. 

54. Mich.—^People v. Hopper, 264 H. 
W. 849. 

55. Kan.—State v. Eary, 246 P. 989, 
121 Kan. 339, modifying State v. 
Hayes, 51 P. 905, 59 Kan. 61. 

Tenn.—State v. Brewer, 42 S.W.2d 
344, 163 Tenn. 215. 

Pees, charges, or commissions de¬ 
ductible 

Omission to aver that amount de¬ 
manded from agent was due, after 
deducting his reasonable or lawful 
fees, charges, or commissions for 
services, was held not to render in¬ 
formation for embezzlement by agent 
defective.—State v. Eary, supra. 

56. Tenn.—State v. Brewer, 42 S.W. 
2d 344. 163 Tenn. 215. 

BxeeptLoxi as to ago and apprentice- 
sbip 

Mass.—Commonwealth v. Smith, 116 
Mass. 40. 

Tenn.—State v. Brewer, 42 S.W.iid 
344, 163 Tenn. 215. 

57. Ala.—Bauer v. State, 146 So. 539, 
25 Ala.App. 355—Jurzak v. State, 
97 So. 178, 19 Ala.App. 290. 

53i Ala.—Garner v. State, App., 158 
So. 543, certiorari denied 158 So. 
54(5, 229 Ala. 600—Smith v. State, 
App., 167 So, 872, certiorari grant¬ 


ed 157 So. 874, 229 Ala. 207, cer¬ 
tiorari denied 159 So. 912—Jurzak 
V. State, 97 So. 178, 19 Ala.App. 
290. 

Cal.—^People v. Torp, App., 104 P.2d 
542—^People v. Price, 254 P. 640, 81 
Cal.App. 668. 

Pla—Fonts v. State, 13$ So. 81, 101 
Fla. 1248—^Lake v. State, .129 So. 
832, 100 Fla. 370—Crawford v. 
State, 113 So. 90, 93 Fla. 1082. 

Ind.—Hitch v. State, 4 N.E.2d 184. 

Kan.—State v. Richardson, 19 P.2d 
735, 137 Kan. 38. 

La.—State v. Oliver, 192 So. 725, 193 
La. 1084. 

Mass.—Sanders v. State, 105 So. 523, 
141 Mass. 289. 

Miss.—State v. Coltharp, 170 So. 285. 

Mo.—State v. Adams, 300 S.W. 738, 
318 Mo. 712—State v. Halliday, 278 
S.W. 971. 

Neb.—Buckley v. State, 269 N.W. 892, 
131 Neb. 752—^Matters v. State, 232 
N.W. 781, 120 Neb. 404. 

N.J.—State V. Acton, 162 A. 867, 9 
N.J.Misc. 66. 

Okl.—Landrum v. State, 63 P.2d 994, 
60 OkLCr. 259. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165—State v. Kubll, 244 P. 
612, 118 Or. 5. 

Pa.—Commonwealth v. Wooden, 94 
Pa.Super. 452—Commonwealth v. 
Diamond, 79 Pa.Super. 64. 

Tex.—Price v. State, 38 S.W.2d 811, 
118 Tex.Cr. 82. 

W.Va.—State v. Larue, 128 S.E. 116, 
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charge against if the words of the statute 

themselves fully, directly, and expressly, without 
any uncertainty or ambiguity, set forth all the ele¬ 
ments necessary to constitute the offense.®® It has 
even been held that when the words of the statute 
are descriptive of the offense, the indictment should 
follow the language and expressly charge the of¬ 
fense described.®! 

Sufficiency of indictment or information in lan¬ 
guage of statute for crime of embezzlement as lar¬ 
ceny see infra § 28. 

§ 28. -Under Statutes Designating or 

Punishing Offense as Larceny 

Indictment or information in ianguage of statute 
designating or punishing embezzlement as larceny the 
essential elements constituting the particular kind of 
larceny must be set out. Language of the statute is suf¬ 
ficient if accused is thereby Informed of the offense 
charged. 

Where the statute makes the offense therein de¬ 
nounced larceny, the acts constituting the particular 
species of larceny must be set out in such terms 
as will indicate the precise offense intended to be 
charged,®^ and the mere common-law form of in¬ 


§ 28 

dictment for larceny is not sufficient.®^ The indict¬ 
ment should contain all the material averments 
which are essential in an indictment for larceny, 
such as allegations concerning the property, owner¬ 
ship, intent, etc.,®^ and may designate the offense as 
larceny,®® or conclude with the averment that ac¬ 
cused “did steal, take, and carry away,” etc.®® Such 
conclusion, however, is not necessary,®'^ especially 
where the statute does not declare that the acts enu¬ 
merated shall constitute larceny, but that they shall 
be punished as larceny,®® nor does it vitiate the in¬ 
dictment, nor render it duplicitous as charging both 
embezzlement and larceny.®® 

Consolidated offense. Under statutes consolidat¬ 
ing • embezzlement, larceny, and obtaining money 
under false pretenses into one offense, embezzle¬ 
ment may be charged in the words of the statute,*^® 
or in any words sufficient to give accused notice of 
the offense with which he is charged.*^! Under such 
a statute, it has been held unnecessary to allege ex¬ 
pressly embezzlement as the kind of theft of which 
accused is being charged;*^® it is sufficient to allege 
generally an accusation of grand theft. 


98 W.Va. 677—State v. Hudson, 117 
S.B. 122, 93 W.Va. 435. 

20 C.J. p 469 note 68—31 C,J. p 716 
note 12 [a], [b]—42 C.J. p 1341 
note 2. 

It is not absolutely necessary to 
follow exact words of the statute 
in chargingr an embezzlement, if 
words of a similar import are used 
and the elements necessary to con¬ 
stitute the offense are fully compre¬ 
hended therein and inform accused 
of the offense with which he is 
charged. 

U.S.—In re Grin, C.C.Cal., 112 F. 790. 
affirmed 23 S.CL 98. 187 U.S. 181, 
47 L.Ed. 130. 

Okl.—Fulkerson v. State. 189 P. 1092. 

1093, 17 Okl.Cr. 103. 

Permissible changes 

(1) Information charging embez¬ 
zlement in words of statute with only 
changes necessary to set out particu¬ 
lar embezzlement was sufficient.— 
State V. Anderson, 114 So. 598, 164 
Lia. 696. 

(2) Other permissible charges see 
20 C.J. p 459 note 68 [b]. 

Aiding and abetting 
Or.—State v. Kubli, 244 P. 612, 118 
Or. 5. 

Charge against adviser, alder, or 
participator in embezzlement of pub¬ 
lic funds.—^Dodd v. State, 6 P.2d 181, 
62 Okl.Cr. 386—Cottrell v. State, 5 
P.2d 178, 52 Okl.Cr. 375—State v. 
Harris, 288 P. 386, 47 Okl.Cr. 344. 

In absence of demurrer 
Cal.—People v. Price, 254 P. 640, 
81 Cal.App. 668. j 


59. Cal.—^People v. Price, supra. 
Fla.—Lake v. State. 129 So. 832, 100 
Fla. 370. 

00 . Miss.—Sanders v. State. 106 So. 

523, 141 Miss. 289. 

20 C.J. p 460 note 69. 

'^As a general rule an indictment 
for a statutory offense is sufficient 
if it charges the offense in the lan¬ 
guage of the statute; but all the 
necessary elements to constitute the 
offense must be stated.”—State v. 
Hudson, 117 S.E. 122, 124, 93 W.Va. 
435. 

Sxtrinslc facts unnecessary 
Where statute by sufficient words 
defines crime of embezzlement there¬ 
in denounced, it is not necessary, 
in indictment therefor, to set out ex¬ 
trinsic facts constituting offense.— 
Sanders v. State, 105 So. 523, 141 
Miss. 289. 

61. N.C.—State v. Grace, 145 S.E. 
399, 196 N.C. 280. 

62. Minn.—State v. Farrington, 60 
N.W. 1088, 69 Minn. 147, 28 L.R.A. 
395. 

20 C.J. p 460 note 72. 

“An indictment for larceny by em¬ 
bezzlement must set out the acts of 
embezzlement and then aver that ac¬ 
cused so committed larceny.”—^People 
V. Greben, 186 N.E. 162, 352 Ill. 
582. 

Indictments or information held suf¬ 
ficient 

Ill.—^People V. Valanchauskas, 154 N. 

E. 906, 324 Ill. 187. 

Or.—State v, Johnston, 22 P.2d 879, 
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143 Or. 396—State ’ v. Dormitzer, 
261 P. 426. 123 Or. 165—State v." 
Ayer, 259 P. 427, 122 Or. 537. 

63. Minn.—State v. Farrington, 60 
N.W. 1088, 59 Minn. 147, 28 L.R.A. 
395. 

20 C.J. p 460 note 73. 

64. Md.—State v. Tracey, 21 A. 366, 
73 Md. 447. 

N.D.—State v. Collins, 61 N.W. 467, 
4 N.D. 433. 

20 C.J. p 460 note 74. 

65. Minn.—State v. Butler. 1 N.W. 
821, 26 Minn. 90. 

20 C.J. p 460 note 75. 

66 . Miss.—State v. Howell, 64 So. 
159, 106 Miss. 461. 

20 C.J. p 460 note 76. 

67. Mo.—State v. Adams, 18 S.W. 
1000, 108 Mo. 208. 

20 C.J. p 460 note 77. 

68 . N.C.—State v. Fain, 11 S.E. 593, 
106 N.C. 760—State v. Lanier, 89 N. 
C. 517. 

69. Mo.—State v. Gilmore, 19 S.W. 
218, 110 Mo. 1. 

20 C.J. p 460 note 79. 

70. Cal.—^People v. Torp, App., 104 
P.2d 542. 

71. Cal.—^People v. Torp, supra. 
Indictment held sufficient 

CaL—^People v. Torp, supra. 

72. Cal.—^People v. Fewkes, 4 P.2d 
538, 214 Cal. 142. 

73. Cal.—^People v. Brock, 70 F.2d 
210, 21 Cal.App.2d 601. 
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Language of statute. Under statutes designating 
or punishing embezzlement as larceny, an indict¬ 
ment or information substantially in the language of 
the statute is sufficient,'^^ particularly if he is there¬ 
by informed of the crime of which he is accused.^5 

§ 29. - Description of Property 

a. In general 

b. Money 


Sr. In General 

The property embezzled must be described with suf¬ 
ficient definiteness to identify it. 

The indictment or information in an embezzle¬ 
ment prosecution must charge the embezzlement of 
property,76 which must be described^^ in language 
which is sufficiently definite to identify the property 
and show that it was such as may be the subject of 
embezzlement under the statute,78 or, in some ju- 


74. Mont—state v. Lake, 43 P.2d 
627. 

Or.—State v. Dormitzer, 261 P. 426, 
123 Or. 165. 

Wash.—State v. Price, 21 P.2d 1038, 
173 Wash. 108. 

31 C.J. p 715 note 12 [a] (2). 

“The exercise of care in attempt to 
draft an information in the very 
language of the statute will obviate 
typrpgraphical or grammatical 
errors.”—State v. Boulet, Wash., 106 
P.2d 311, 313. 

Ztaimateiial vaxiations 
Use of word “have” instead of 
“having” where accused is not mis¬ 
led thereby.—State v. Boulet, supra. 
As against general demnnar 
Mont.—State v. Lake, 43 P.2d 627, 
99 Mont. 128. 

75. Wash.—State v. Boulet, 106 P.2d 
311. 

76. Pla.—^Alderman v. State, 150 So. 
251, 111 Pla. 801. 

77. Ga.—^Bivins v. State, 170 S.B. 
513, 47 Ga.App. 391. 

Ind.—Davis v. State, 147 N.E. 766, 
770, 196 Ind. 213, citing Corpus 
Juris. 

Mo.—State v. Fischer, 249 S.W. 46, 
48, 297 Mo. 164, citing Corpus Ju¬ 
ris. 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

20 C.J. p 461 note 81. 

78. Ind.—^Davis r. State, 147 N.E. 
766, 770, 196 Ind. 313, Citing Cor¬ 
pus Juris. 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

20 C.J. p 461 note 82. 

“An information for embezzlement 
must inform accused with reasonable 
certainty of the particular property 
involved in felonious act charged.” 
—Davis V. State. 237 N.W. 297, 298, 
121 Neb. 399. 

Seasonably fair description is ned- 
essary.—State v. Fischer, 249 S.W. 
46, 297 Mo. 164. 

Particular property 

In describing goods, rights in ac¬ 
tion, and personal property, the par¬ 
ticular goods, rights of action, and 
personal property meant must be set 
out.—State V. Fischer, supra. 

Several items 

(1) An indictment charging an of¬ 
ficer of a state bank 'with the ab¬ 


straction or willful misapplication of 
moneys, funds, and credits of the 
bank, must state separately the 
amounts of money, funds, and cred¬ 
its.—State V. Hudson, 117 S.B. 122, 
93 W.Va. 435. 

(2) An information charging em¬ 
bezzlement of “certain money, goods, 
rights in action, checks, and personal 
property of the amount and value of 
three hundred eighty dollars and for¬ 
ty-five cents, the same being then 
and there lawful money of the Unit¬ 
ed States,” etc., was held to describe 
no article except money and possibly 
the checks.—State v. Fischer, 249 S. 
W. 46, 297 Mo. 164. 

Bescxiptlon of iustnuneiLt by name 

Indictment charging embezzlement 
by bailee, under Rev.St.l909 § 4552, 
of note, without setting out a copy 
thereof in the indictment, was suffi¬ 
cient, under § 5108, providing that 
indictment for embezzlement of any 
instrument may describe it by any 
name or designation by which it may 
be usually known, or by the pur¬ 
port thereof, without setting out any 
copy or facsimile thereof, or other¬ 
wise describing the same or its 
value.—^State v. Stevens, 220 S.W. 
844, 281 Mo. 639. 

<^eztiflcat68” or 'Shares” of stock 

(1) Information stating defendant 
embezzled “shares” of stock, although 
embezzlement statute referred to 
“certificates” oi stock, was sufficient. 
—People V. Kirwin, 262 P. 803, 87 
Cal.App. 783. 

(2) Indictment charging conver¬ 
sion of certificate of stock was not 
demurrable on ground such certificate 
was not “property” or “other thing of 
value.”—^Wood v. Commonwealth, 17 
S.W.2d 443, 229 Ky. 459. 

Cliecks 

(1) A check may be described by 
name if the amount is set out.—State 
V. Fischer, 249 S.W. 46, 297 Mo. 
164. 

(2) Description of check in count 
charging embezzlement of check of 
value of five hundred dollars belong¬ 
ing to certain person was insuffi¬ 
cient.—Burns v. State, 16 S.W.2d 538, 
112 Tex.Cr. 328, 

(3) An indictment for the embez¬ 
zlement of checks which meets the 
requirements of Cr.Code § 82, that 
it shall be sufficient to allege gen- 

wo 


erally in the indictment embezzle¬ 
ment' of funds of a company to a 
certain value or amount, without 
specifying any particulars of such 
embezzlement, is sufficient, although 
it does not describe with particulari¬ 
ty each of the six checks.Involved.— 
People V. Jasiecki, 133 N.E. 281, 301 
Ill. 23. 

(4) Information charging that de¬ 
fendant converted check and pro¬ 
ceeds to his own use, and thereby 
embezzled “the same,” charged em¬ 
bezzlement of both check and pro¬ 
ceeds, justifying conviction for em¬ 
bezzlement of proceeds.—State v. 
Hanson. 223 N.W. 65, 54 S.D. 267, 
affirmed 227 N.W. 571, 56 S.D. 140. 
Draft 

Information was held to charge 
embezzlement of draft rather than of 
money by use of draft.—State v. 
Sheets, Mo., 289 S.W. 653. 

Funds and credits 

(1) An indictment for embezzle¬ 
ment, and abstraction or willful mis¬ 
application of funds and credits 
should describe the funds and cred¬ 
its so embezzled, abstracted, or mis¬ 
applied, or show a proper excuse for 
lack of such description.—State v. 
Hudson, 117 S.B. 122, 93 W.Va. 435. 

(2) An allegation of embezzlement 
of “funds and credits” without fur¬ 
ther description is insufficient. 
U.S.—U. S. V. Smith, D.C.Ky., 152 F. 

542. 

W.Va.—State v. Hudson, 117 S.E. 122, 

93 W.Va. 436. 

(8) See a case, however, where the 
court In holding a count for em¬ 
bezzling “certain funds and credits 
. . . of the value of $5,000” suffi¬ 
cient, said: “It has been usual in 
this district to hold indictments ^ke 
this, in the words of the statute, to 
be good, and the object of more defi¬ 
nite statements can always be 
reached by an order for a bill of par¬ 
ticulars.”—^U. S. V. Voorhees, C.C.N. 
J., 9 P. 143. 

Notes 

Information alleging accused em¬ 
bezzled “moneys, funds, and credits” 
of bank was insufficient to charge 
embezzlement of notes.—^Davis v. 
State, 237 N.W. 297, 121 Neb. 399. 
Descxiptloxis held snificieiit 

(1) Various sums of money, being 
lawful and current money of United 
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risdictions, there should be an averment showing 
why a more particular description cannot be giv¬ 
en."^® The general rule is that the indictment should 
describe the property embezzled with the same par¬ 
ticularity as is required in an indictment for lar¬ 
ceny,^® and no greater particularity orf description 
is required.®^ 

It has been held that the property should be de¬ 
scribed with sufficient particularity in connection 
with other allegations to enable accused to prepare 
for trial and plead the judgment in bar to any sub¬ 
sequent prosecution for the same offense.^^ 

Quantity and number. Under some statutes the 
property embezzled must be described by name, 
kind, quality, and number.83 


b. Money 

Usually In prosecution for embezzlement of money a 
general description of the money, stating the amount, is 
sufficient without any allegation as to the character, 
denomination, etc., thereof. 

Except in a few jurisdictions where a more de¬ 
tailed description of the kind of money is required,*^ 
it is generally the rule, usually by reason of express 
statutory enactment, that a general description of 
the money embezzled is sufficient, without specifi¬ 
cally alleging its character, denomination, etc.*® 
However, the amount involved must be stated,*® and 
in some jurisdictions, if a more particular descrip¬ 
tion than that given in the indictment is unknown to 
the grand jurors, that fact should be stated.**^ If 
the indictment is in the form prescribed by the stat- 


States, and checks drawn on named 
banks and various other banks pay¬ 
able to defendant and siirned by 
members of such association.—^Davis 
V. State, 147 N.E. 766, 196 Ind. 213. 

(2) '‘United States Liberty bonds 
to amount of $2,000.00 . . . prop¬ 
erty of H. A. intrusted to defendant’s 
care.'*—Bass v. Commonwealth, 300 
S.W. 866, 222 Ky. 310. 

(3) Other descriptions see 20 C.J. 
p 461 note 82 [b], [d], [e], [g]. 
Statute inapplicable 

Code regulating description of 
money, currency, and bank notes in 
indictments for embezzlement did not 
embrace Liberty bonds.—Bass v. 
Commonwealth, supra. 

79. Colo.—^Moody v. People, 176 P, 
476, 65 Colo. 339. 

20 C.J. p 462 note 83. 

80. Me.—State v. Thornes, 137 A. 

396, 126 Me. 230. 

20 C.J. p 462 note 84. 

Beasoxi for rule 

“The necessity of describing the 
property with the same clearness and 
precision as in larceny flows from 
the idea that embezzlement is rather 
a species of larceny than an offense 
of a distinct nature." 

Ark.—State v. Thompson, 42 Ark. 
517. 520. 

Me.—State v. Thornes, 137 A. 396, 

397, 126 Me. 230. 

81. Mass.—Commonwealth v. Park¬ 
er, 43 N.E. 499, 165 Mass. 526. 

20 C.J. p 462 note 85. 

82. Ga.—Bivins v. State, 170 S.E. 
613, 47 Ga.App. 391. 

83. Ter.-—Scott v. State, 67 S.W.2d 
1040, 126 Tex.Cr. 396. 

84^ Ark,—Silvie v. State, 173 S.W. 

857, 117 Ark. 108. 

20 C.J. p 463 note 88. 

85. Ala.—^Jurzak v. State, 97 So. 178, 
19 Ala.App. 290. 

Ga.—Brooks v. State, 170 S.E. 406, 
47 Ga.App. 226, affirmed 175 S.E. 
6, 178 Ga. 784. 


Ill.—^People V. Preble, 147 N.E. 124, 
316 Ill. 233. 

Me.—State v. Thornes, 137 A. 396, 
126 Me. 230. 

N.C.—State v. Maragousis, 136 S.E. 
* 715, 193 N.C. 246. 

N.D.—Stete V. O'Connor, 226 N.W. 
601, 68 N.D. 554. 

Tex.—^Wray v. State, 232 S.W. 808, 89 
Tex.Cr. 632. 

W.Va.—State v. Hudson, 117 S.E. 122, 
93 W.Va. 435. 

20 C.J. p 462 note 86. 

Currency or current money of Unit¬ 
ed States 

(1) “Currency of the United States 
of America," in indictment for em¬ 
bezzlement, means coin, bank notes, 
or notes issued by or under federal 
government's authority, passing at 
fixed value.—Craig v. State, 116 So. 
272, 95 Fla. 374. 

<2) Under the substantially direct 
provision of Pen.Code, 1911, art 1419, 
the phrase .“current money of the 
United States," as used in an indict¬ 
ment for embezzlement by a tax col¬ 
lector, Includes, in addition to coin, 
bank bills, government notes, or 
other circulating medium current as 
money.—Ferrell v. State, 152 S.W. 
901, 68 Tex.Cr. 487. 

lawful money 

(1) It is not necessary to allege 
that the money embezzled was law¬ 
ful money of the realm or of the 
United States or some such expres¬ 
sion. 

Ill.—^People V. Anderson, 183 N.E. 
588, 350 Ill. 603. 

Ky.—^Bell v. Commonwealth, 259 S.W. 
29, 202 Ky. 163. 

Me.—State v. Thornes, 137 A^ 396, 126 
Me. 230. 

20 C.J. p 462 note 86 [f]. 

(2) Such a designation is suffi¬ 
ciently descriptive,, however. 

Fla.—^Plummer v. State, 92 So. 222, 
83 Fla. 689. 

Mo.—State v. Fischer, 249 S.W. 46, 
297 Mo. 164. 

• 709. 


Wyo.—Edelhoff v. State, 36 P. 627, 5 
Wyo. 19, 33. 

Trust fund 

Where the thing alleged to have 
been embezzled or stolen is a trust 
fund, no description thereof is neces¬ 
sary, beyond a statement as to the 
amount of It and of the facts con¬ 
stituting the trust.—Camp v. State, 
122 S.E. 249, 31 Ga.App. 737. 

Use of word “property” 

(1) Indictment for taking money 
with intent to embezzle was not bad 
because referring to property as 
“said money and property."—State v. 
Thornes, 137 A. 396, 126 Me. 230. 

(2) Indictment for embezzling 
"certain property and money" was 
sufficient, and not vague or indefinite. 
—State V. Thornes, supra. 

Allegations held sufflcient 

(1) Money of specified amount or 
value. 

Ala.—Jurzak v. State, 97 So. 178, 19 
Ala. 290. 

Ga.-^Brooks v. State, 175 S.E. 6, 178 
Ga. 784, affirming 170 S.E. 406, 47 
Ga.App. 226—Bivins v. State, 170 
S.E. 513, 47 Ga.App. 391—^Trueheart 
V. State, 79 S.E. 755, 13 Ga.App. 
661. 

Ky.—Bell v. Commonwealth, 259 S.W. 
29, 202 Ky. 163. 

Me.—State v. Thornes, 137 A. 396, 
126 Me. 230. 

N.C.—State v. Maragousis, 136 S.E. 
715, 193 N.C. 246. 

Tex.—Collins v. State, 244 S.W. 153, 
92 Tex.Cr. 388. 

20 C.J. p 462 note 86 [b] (1). 

(2) Other allegations see 20 C.J. 
p 462 note 86 [b] (2)-(7). 

86 . Ga.—Bivins v. State, 170 S.E. 
513, 47 Ga.App. 391—Brooks v. 
State, 170 S.E. 406, 47 Ga.App. 226, 
affirmed 175 S.E. 6, 178 Ga. 784. 

87. Ark.—State v. Ward, 2 S.W. 191, 
48 Ark. 36, 3 Am.S.R. 213. 

N*M.—^Territory v. Hale, 81 P. 583, 13 
N.M. 181, 13 Ann.Cas. 651. 

20 C.J. p 463 note 87. > 
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ute in alleging embezzlement of money in a partic¬ 
ular amount, it is unnecessary to aver that a more 
particular description was unknown to the grand 
jury.SS 

Allegations as to money in prosecution of public 
officers are discussed infra § 36, 

§ 30. -Value of Property 

The value of the property or the amount of money em¬ 
bezzled must ordinarily be stated. Not so if value or 
amount constitutes no element of the offense or does not 
determine the punishment which may be imposed. 

An indictment or information for embezzlement 
must, as a general rule, state the value of the prop¬ 
erty alleged to have been embezzled,*^ particularly 
where the amount or value of the property is of the 
essence of the offense,9® although this may be done 
approximately,®! or in some cases in the aggre¬ 
gate.®® So, where defendant is charged with em¬ 
bezzling money, and’ the amount thereof determines 
whether the offense is a felony or a misdemeanor, 
the amount must be stated.®® However, it has been 
held under such a statute that while an indictment 
not showing the amount of money converted is in¬ 
sufficient to support a conviction for felony, it is 
good as a charge of misdemeanor.®^ 


Under some statutes, where the value of the prop¬ 
erty embezzled is not an element of the offense, or 
where the punishment is fixed irrespective of the 
value, no allegation of value need be made.®® 

In some cases a distinction is drawn between le¬ 
gal tender aiid other property, so that where the al¬ 
legation is of the embezzlement of so many dollars 
in money, the amount designated expresses the value 
of the money,®® but in the case of bank bills, checks, 
and other securities, not legal tender, the value must 
be alleged, although they may be described as mon¬ 
ey.®^ 

§ 31. -Ownership of Property 

a. In general 

b. Association, partnership, corporation, 

etc., as owner 

a. In General 

Except where the necessity is obviated by the statute, 
the ownership of the property In one other than the ac¬ 
cused must usually be set forth in the indictment or in¬ 
formation. 

Unless the necessity has been modified or obvi¬ 
ated by statute,®® an indictment or information for 
embezzlement must ordinarily show the ownership 


Farticulaxlty as in larceny case 
Where the property must be de¬ 
scribed with the same particularity 
as in a larceny case, an indictment 
for embezzling money referring only 
to a stated sum or stating only the 
aggregate amount, without specify¬ 
ing the number, kind, or denomina¬ 
tion is insufficient unless there is an 
allegation of a lack of knowledge of 
such details by the grand jury.— 
State V. Thornes, 137 A. 396, 126.Me. 
230. 

88 . Ala.—Jurzak v. State, 97 So. 178, 
19 Ala.App. 290. 

89. G-a.—Bivins v. State, 170 S.K 
513, 47 Ga.App. 391—^Henderson v. 
Statei 100 S.B. 731, 24 Ga.App. 
353. 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

20 C.J. p 464 note 92. 

90. Mo.—State v. Fischer, 249 S.W. 
46, 297 Mo. 164. 

Neb.—^Hogoboom v. State, 234 N.W. 
422, 120 Neb.. 525, 79 A.L.R. 1171. 

91. Ala.—Willis v. State, 33 So. 226, 
134 Ala. 429. 

20 C.J. p 464 note 93. 

92. Mo.—State v. Fischer. 249 S.W. 
46, 297 Mo. 164. 

26 C.J. p 464 note 94. 

Several items 

While a number of articles may be 
embezzled and so charged in the 
indictment as one offense, the value 
of each or the value of the total to¬ 


gether must he stated.—State v. 
Fischer, supra. 

93. La.—State v. Wilson, 91 So. 249, 
150 La. 873. 

Pa.—Commonwealth v. Jones, 31 Luz. 
L.Reg. 325. 

Puerto Rico.—^People v. Alomar, 10 
Puerto Rico 282. 

I Money and property separately stat¬ 
ed 

An information charging embezzle¬ 
ment of “certain money, goods, rights 
in action, checks, and personal prop¬ 
erty of the amount and value of 
8380.45, the same being then and 
there lawful money of the United 
States,” etc., was held insufficient as 
sufficiently describing no article ex¬ 
cept money and possibly the checks, 
and not stating the value of the mon¬ 
ey and checks ' separately.—State v. 
Fischer, 249 S.W. 46, 297 Mo. 164. 

94. Ky.—Jarvis v. Commonwealth, 
21 S.W.2d 828, 231 Ky. 505. 

95- U.S.—Hoback v. U. S., C.C.A.Va., 
284 F. 529, 532, citing Corpus Jtu 
rls. 

N.M.—State v. Anaya, 210 P. 567, 28 
N.M. 283. 

20 C.J. p 464 note 96. 

Property seized by govemment 
In an indictment of a federal of¬ 
ficer for selling and converting liquor 
seized by him, allegation In the in¬ 
dictment of value was unnecessary, 
since the statute makes no distinction 
in the crime based on difference in 


f value.—^Ford v. U. S., C.C.A.Ala., 3 F. 

I 2d 104—Hoback v. U. S., C.C.A.Va., 

. 284 F. 529. 

98. Iowa.—State v. Alverson, 74 N. 

W. 770, 105 Iowa 152. 

20 C.J. p 464 note 97. 

97. Mich.—^People v. Donald, 12 N. 
W. 669, 48 Mich. 491. 

20 C.J. p 464 note 98. • 

98. U.S.—Hoback v. U. S., C.aA.Va., 
284 F. 529. 

Ill.—^People V. Cohen, 185 N.E. 608, 
352 Ill. 380, 88 A.L.R. 481. 

Property in possession by reason of 
office 

Where gist of offense is conversion 
of property in possession of accused 
by reason of his office, allegation of 
ownership in any particular person 
is unnecessary. 

U.S.—Hubbard v. U. S., C.C.A.Wash., 
79 P.2d 850—Ford v. U. S.. C.C.A. 
Ala., 3 F.2d 104—Hoback V. U. S., 
C.C.A.Va., 284 F. 629. 

Ala.—Shirey v. State, 90 So. 72, 18 
Ala.App. 109, certiorari denied Ex 
parte Shirey, 90 So. 75, 206 Ala. 
167. 

Money on deposit 
In prosecution for embezzlement of 
money on deposit in bank, statement 
of ownership of money or date of de¬ 
posit was immaterial, under statute 
making it offense to embezzle money 
on deposit in bank.—State v. Robi- 
chaux, 116 So. 728, 165 La. 497. 
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of the property alleged to have been embezzled®** | with the same particularity as in an indictment for 


FniLds beld 'by fiduciary 
State need -not plead or prove 
source of money embezzled, where It 
appears that it was held in fiduciary 
capacity.—State v. Cooke, 278 P. 936, 
130 Or. 562—State v. Dormltzer, 261 
P. 426, 123 Or. 165. 

99 . Ill.—People v. Hobbs, 185 N.H. 
610, 362 Ill. 224—People v. Cohen, 
185 K.E. 608, 352 Ill. 380, 88 A.L.R. 
481—People v. Heinzelman, 184 N. 
B. 600, 351 Ill. 402—People v. 
Feldstein, 174 N.E. 843, 342 Ill. 
616. 

Ohio.—State v. Forbes, 4 Ohio N.P., 
N.S, 394. 

Pa.—Commonwealth v. Overheim, 162 
A. 475, 106 Pa.Super. 424—Com¬ 
monwealth V. Shanklin, 87 Pa. 
Super. 53. 

Tex.—Cupp V. State, 282 S.W. 810, 
104 Tex.Cr. 148—King v. State, 256 
S.W. 924, 96 Tex.Cr. 195. 

20 C.J. p 465 note 99. 

“That the property is the proper¬ 
ty of another, naming the person.”— 
State V. Cantor, 116 S.E. 396, 397, 93 
W.Va. 238. I 

Beasona for rule 

(1) “An allegation of ownership of 
property ... is usually required 
in indictments, not because owner¬ 
ship is material, but for the purpose 
of identification, so that a defendant 
may prepare his defense and protect 
himself against a subsequent prose¬ 
cution for the same offense.”—Ford 
V. U. S„ C.C.A.Ala„ 3 F.2d 104, 105. 

(2) , Purpose of charging ownership 
is not only to show that title or 
ownership was not in accused, but 
to bring notice to him of particular 
offense which he is called on to an¬ 
swer, and to bar subsequent prosecu¬ 
tion for same offense. 

Fla.—^McDuffie v. State, 182 So. 691, 
133 Fla. 40. 

Ky.—Commonwealth v. Fields, 96 S. 
W.2d 1039, 265 Ky. 409—Common¬ 
wealth V. Bain, 42 S.W.2d 876, 240 
Ky. 611. 

Name of owner ox person injured 
must be alleged if known. 

Ill.—People V. Hobbs, 186 N.E. 610, 
352 Ill. 224—People v. Feldstein, 
174 N.B. 843. 342 Ill. 61«. 

OkL—^Hutchman v. State, 66 P.2d 99, 
61 Okl.Cr. 117. 

Private persons 

(1) Where individual owner is 
named, it is not necessary to allege 
that he is a private person.—^Matters 
V. State, 232 N.W. 781, 120 Neb. 
404—20 C.J. p 465 note 99 [f] (1). 

(2) Under a statute providing that 
if any agent of a private person, or 
if any agent of an incorporated com¬ 
pany, shall embezzle, etc., he shall 
be punished, an indictment charging 
that defendant was the agent and 


servant of C sufficiently shows that 
C was a private person.—State v. 
Larew, 89 S.W. 1031, 191 Mo. 192. 

Bank funds 

(1) Money of insolvent bank be¬ 
longed to it, although it was in 
charge of bank commissioner.—State 
V. Ross, 279 S.W. 411, 312 Mo. 510. 

(2) An information under Rev.L. 
1910 § 2673, for embezzlement of a 
deposit In a bank, by the cashier, 
should charge embezzlement of the 
funds of the bank, and not lay the 
ownership in the depositor.—Ballew 
^C• State, 149 P. 1070, 11 Okl.Cr. 
598. 

(3) In prosecution for embezzle¬ 
ment of funds of bank, indictment 
was held not subject to objection 
that it failed to set forth the owner¬ 
ship of the treasury notes, bank bills, 
or coin described.—^People v. Brans- 
field, 124 N.E. 365, 289 Ill. 72. 
CoxuxMUiy used as veliicle for offense 

Indictment for embezzlement, by 
defendant, who after receiving funds 
which he misappropriated first placed 
th4m to the credit of company of 
which he was treasurer and there¬ 
after embezzled part of funds for his 
own use, need not aver that the mon¬ 
ey stolen was the property of the 
company.—Commonwealth v.. Wheel¬ 
er, 75 Pa. Super. 84. 

Joint ownership 

(1) Where one of the Joint owners 
is In possession of goods intrusted to 
defendant, an indictment for larceny 
after trust, naming such Joint owner 
alone as owner, is good.—^Waters v. 
State, 83 S.E. 200, 15 aa.App. 342. 

(2) That an indictment for em¬ 
bezzlement, instead of alleging that 
title to money contracted to be de¬ 
posited by a purchaser to the credit 
of one of two tenants in common is 
Jointly in both tenants in common, 
alleges that the title is in the one 
will not render it erroneous.—State 
V. Probert, 140 P. 1108, 19 N.M. 13. 

<3) The fact that a wife deals with 
money belonging to herself and hus¬ 
band Jointly, as if it were her indi¬ 
vidual property, is not sufficient to 
give her such a title to the money 
that it may be charged as her money 
in an indictment for its embezzle¬ 
ment.—^Rauguth V. People, 67 N.E. 
832, 186 IlL 93. 

Partner’s funds 

Indictment alleging firm of which 
accused was partner was agent of 
other partner, an^ that accused by 
reason of his employment as such 
agent of other partner had in his 
possession money of such other part¬ 
ner, and embezzled same, was held 
not demurrable as charging embez¬ 
zlement of paurtnership funds or 
funds owned by accused in part.— 
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State V. Coltharp, 170 So. 285, 176 
Miss. 883. 

Promissory notes 

Indictment charging embezzlement 
by defendant of note made payable 
to him, which was “the right in ac¬ 
tion, valuable security, and proper¬ 
ty of” specified person, and “was 
delivered to and came into posses¬ 
sion and under the care of” defend¬ 
ant as bailee of, “for, and on behalf 
of” such specified person, was suffi¬ 
cient to charge embezzlement, not¬ 
withstanding failure to allege in¬ 
dorsement from defendant to such 
person, as against contention that 
ownership in such other person was 
not sufficiently pleaded.—State v. 
Stevens, 220 S.W. 844, 281 Mo. 639. 

Customers of employer need not 
be identified in prosecution for em¬ 
bezzlement of money collected from 
customers by employee.—Common¬ 
wealth V. Shiner, 34 Pa.Dist. & Co. 
674. 

‘‘Belonging to” sufficiently charges 
ownership.—Connelly v. State, 248 S. 
W. 340, 93 Tex.Cr. 295. 

Error in name 

Error in stating name of owner is 
immaterial if the name or descrip¬ 
tion of the owner leaves no doubt 
about the identity of the owner.— 
State V. Price, 109 So. 388, 161 La. 
686 . 

Snflloient allegations 

(1) Indictment alleging that cash¬ 
ier was customarily intrusted with 
money belonging to store and that 
while so intrusted she converted 
money to own use, was not defective 
for failure to allege ownership pf 
money charged to have been fraudu¬ 
lently taken.—^Driver v. State, 4 S. 
E.2d 922, 60 Ga.App. 719. 

(2) An indictment for embezzle¬ 
ment sufficiently showed that checks 
named in Indictment, although pay¬ 
able to defendant, were not his prop¬ 
erty, but were made payable to him 
for and in behalf of his firm;—^Davls 
V. State, 147 N.E. 766, 196 Ind. 213. 

(3) Other allegations.—Common¬ 
wealth V. Bain, 42 S.W.2d 876, 240 
Ky. 611. 

20 C.J. p 465 note 99 [a]. 

Vague and unoextaia. aUegatlons 

Indictment, charging conversion of 
property of another without consent 
of owner, which did not name own¬ 
er of property converted, nor state 
that owner's name was unknown to 
grand Jurors, nor describe offense in 
other respects with sufficient cer¬ 
tainty to identify act and render an 
erroneous allegation of ownership 
immaterial, was insufficient on 
ground of uncertainty.—Common¬ 
wealth V. Fields, 96 S.'W'.2d 103S^ 
265 Ky. 409. 
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larceny.^ The ownership must be alleged in one 
capable of owning property which might be the sub¬ 
ject of embezzlement,2 and, as a general rule, it 
must be alleged that the property was owned by ac¬ 
cused’s master or principal, or some other person 
between whom and accused a fiduciary relation ex- 
isted.3 Where the statute punishes the embezzle¬ 
ment of any property, by an employee, to the pos¬ 
session of which his employer is entitled, the em¬ 
ployer’s right of possession must be alleged.^ 

The indictment need not allege that the embezzled 
property remained at the time of the embezzlement 
the property of the person who originally intrusted 
it to accused, where it is sufficiently averred that it 
was the property of such person at the time defend¬ 
ant received it from him.^ 

In some jurisdictions it has been held that the 
allegation of ownership must be direct and certain. 


distinct from the inference based on the relation, 
between the parties,® while in other jurisdictions a 
contrary rule obtains.*^ 

It has been held that the indictment or informa¬ 
tion must show that the ownership of the property 
involved is not in accused,® and that, unless the 
name of the owner together with the fact of own¬ 
ership is pleaded,® the indictment must negative any 
ownership of the property in accused,^® especially 
where the presumption of joint ownership arises 
from an allegation that the property belonged to a 
partnership of which accused was a member.ii 

Qualified ownership. Although the ownership is 
properly laid in the person having legal title,^2 jg 
not essential that the person named as owner have 
absolute title to the property involved.^® The own¬ 
ership may be laid in one who has a qualified,spe¬ 
cial,^®' or constructive^® ownership only, although 


1. Ill.—^People V. Cohen, 185 N.B. 
608, 352 Ill. 380. 88 A.L.R. 481. 

Ky.—Commonwealth v. Fields, 96 S. 

W.2d 1039, 265 Ky. 409. 

Ohio.—State v. Forbes, 4 Ohio N.P., 
N.S., 394. 

20 G.J. p 466 note 1. 

2 . Ariz.—Phelps v. State, 219 P. 589, 
25 Ariz. 495. 

Ill.—^People V. Cohen, 185 N.E. 608, 
352 Ill. 380, 88 A.L.R. 481. 

Tex.—^Daniel v. State, 83 S.W.2d 335, 
128 Tex.Cr. 660. 

Ownership in estate 

(1) Ownership of property may be 
laid in estate of decedent. 

Fla.—^Brown v. State, 133 So. 866, 
101 Fla. 223. 

Pa.—Commonwealth, V. Gaertner, 20 
Pa.Dist. & Co. 148. 

(2) It may be laid in an estate, in¬ 
stead of the executor, it being con¬ 
sidered a legal entity even so as to 
bring it within a statute inhibiting 
embezzlement of property of “an in¬ 
dividual, or company, or association.” 
—Hendee v. State, 113 N.W. 1050, 80 
Neb. 80. 

a. Ky.—^Morrow v. Commonwealth, 
163 S.W. 452, 157 Ky. 486. 

20 C.J. p 466 note 2. 

4. Ind.—Schoenrock v. State, 141 N. 
E. 351, 193 Ind. 580—State v. Nu¬ 
gent, 106 N.E. 361, 182 Ind. 200. 

5 . Mass.—Commonwealth v. Butte- 
' rick, 100 Mass. 1, 97 Am.D. 65. 

& Fla.—Grant v. State, 17 So. 225, 
35 Fla. 581, 48 Am.S.R. 263. 

20 C.J. p 466 note 3. 

7. Ala.—Willis v. State, 33 So. 226, 
134 Ala. 429. 

20 C.J. p 466 note 4. 

8 . Ariz.—^Phelps v. State, 219 P. 589, 
. 25 Ariz. 495. 

Okl.—^Davenport v. State, 202 P. 18, 
20 Okl.Cr. 253. 


9. Ariz.—Phelps v. State. 219 P. 589, 
25 Ariz. 495. 

Okl.—^Davenport v. State, 202 P. 18, 
20 Okl.Cr. 253. 

“It is necessary that it appear . . 
that ownership of the property is 
not in accused, though this rule per¬ 
haps does not go to the extent of 
requiring an allegation positively 
negativing ownership in him, but is 
met satisfactorily when the name of 
the owner together with the fact 
of ownership is pleaded.”—^Phelps v. 
State, 219 P. 589, 591, 25 Ariz. 495. 

10. Ind.—State v. Ensley, 97 N.E. 
113, 177 Ind. 483, Ann.Cas.l914D 
1306. 

N.M.—State v. Parsons, 169 P. 475, 23 
N.M. 520. 

20 C.J. p 466 note 7. 

11. Ill.—^People V. Dettmering, 116 
N.E. 205, 278 Ill. 580. 

12. ‘ Utah.—State v. Dubois, 98 P.2d 
' 354, 98 Utah 234. 

42 C.J. p 1342 note 11. 

13. U.S.—Hoback v. U. S., C.C.A.Va., 
284 F. 529. 

Ala.—Shirey v. State, 90 So. 72, 18 
Ala.App. 109, certiorari denied Ex 
parte Shirey, 90 So. 75, 206 Ala. 
167. 

Ind.—Davis v. State, 147 N.E. 766, 
196 Ind. 213—Ridge v. State, 137 
N.E. 758, 192 Ind. 639. 

Tex.—Allen v. State, 252 S.W. 505, 
94 Tex.Cr. €46. 

42 C.J. p 1342 note 12. 

Bight of possession 
An indictment charging theft by 
the bailee of property which was the 
property of a named person is not 
defective,' although the person named 
as owner was only in possession un¬ 
der authority of the owner with a 
right to dispose of it—Allen v. 
State, supra. 


nocal coUectlng organization 

(1) Local farm bureau raising 

fund for federation of farmers’ as¬ 
sociations has sufficient ownership. 
—Davis V. State, 147 N.E. 766, 196 

Ind. 213. 

(2) A local lodge has such owner¬ 
ship of funds collected from mem¬ 
bers to be forwarded to grand lodge 
as will justify allegation that it is 

I owner.—State v. Knowles, S3 S.W. 
1083, 185 Mo. 141. 

14. Ind.—Davis v. State, 147 N.B. 
766, 770, 196 Ind. 213, citing Cor¬ 
pus Juris. 

20 C.J. p 466 note 9. 

“Any legally recognizable interest 
is sufficient to sustain an averment 
of ownership in an indictment for 
grand theft.”—People v. Torp, Cal. 
App., 104 P.2d 542, 544. 

15. Ind.—Davis v. State. 147 N.E. 
766, 770, 196 Ind. 213, citing Cor¬ 
pus JtiriB. 

Ky.—Commonwealth v. Bain, 42 S. 
W.2d 876, 877. 240 Ky. 611, citing 
Corpus Juris. 

N.T.—People v. Smith, 114 N.E. 50, 
219 N.T. 222, affirming 159 N.T.S. 
1073, 172 App.Div. 826. 

Tex.—Coney v. State, 272 S.W. 197, 
100 Tex.Cr. 380. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234. 

20 C.J. p 466 note 10.' 

Tax collector has special owner¬ 
ship of taxes collected, as regards 
conversion of such property.—Com¬ 
monwealth V. Bain, 42 S.W.2d 876, 240 
Ky. 611. 

16. Ind.—^Davis v. State, 147 N.E. 
766, 770, 196 Ind. 213, citing Cor¬ 
pus Juris. 

Mass.—Commonwealth v. Norton, 11 
Allen 110. 

20 C.J. P 466 note 11. 
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the ownership may also be laid in the actual owner, 
notwithstanding the fact that another has a quali¬ 
fied ownership.i'^ 

h. Association, Partnership, Corporation, Etc., 
as Owner 

(1) In general 

(2) Corporation 

(3) Association, partnership, or the like 
(1) In General 

Where ownership is in an association, partnership, 
corporation, or the like, it has been heid that the plead¬ 
ing must show 9uch organization to be an entity capabie 
of owning property or set forth the names of the persons 
composing the organization as owners. 

It has been held that, where the owner of the 
embezzled property is an association, partnership, 
corporation, or other firm or organization, there 
must be allegations showing such organization to 
be a legal entity capable of owning property as 
such^S or the individuals comprising the same and 


§ 31 

owning the property should be set out as owners.^^ 
It has also been held, however, that, where the name 
of the organization as set out in the indictment im¬ 
ports it to be either an association or corporation, 
a statement as to which it is, is unnecessary, in view 
of statute permitting allegations as to ownership by 
partners or joint owners to be in firm name without 
naming members thereof.^O 

(2) Corporation 

Where the owner of the embezzled property is a cor¬ 
poration, that fact must be alleged. 

In a prosecution for embezzlement from a corpo¬ 
ration, the indictment or information should allege 
its incorporation^^ and give its corporate name as 
fixed by law,22 although, if the injured corporation 
be known by one name as well as by another, it 
may be designated by either in the pleading.23 The 
indictment need not set forth the charter or acts 
of incorporation, nor allege that the company was 
incorporated under the laws of any state or foreign 
power,nor give the names of its officers.25 Nei- 


State employee as principal 
Allegation of ownership in state 
employee is sufficient in prosecution 
for embezzlement, defendant having 
been appointed by state employee to 
collect license fees, where the ar¬ 
rangement defendant had with the 
state employee was as an agent of 
the employee, and the money was 
paid to him by reason of this agency. 
—Shirey v. State, 90 So. 72, 18 Ala. 
App. 109, certiorari denied Ex parte 
Shirey, 90 So. 75, 206 Ala. 167. 

17. Ill.—Murphy v. People, 104 Ill. 
528. 

20 C.J. p 466 note 12. 

“Ordinarily, any general or special 
ownership or lawful possession is 
sufficient to sustain an allegation of 
ownership in embezzlement; and 
where general ownership is in one 
person and a special ownership in 
another, ownership may be laid in 
either.”—State v. Dubois, 98 P.2d 354, 
358, 98 Utah 234. 

Ownership in both proper 

Ky.—Commonwealth v. Bain, 42 S. 

W.2d 876, 240 Ky. 611. 

IBncnmbered ownership 
A bill of sale by lessor of an au¬ 
tomobile to a bank to secure a debt 
did not pass title in the automobile to 
the bank, and in a prosecution of the 
lessee for embezzlement of the au¬ 
tomobile ownership was properly al¬ 
leged in lessor.—People v. Martin, 
200 P. 808, 53 CaLApp. 671. 

18. Ariz.—^Phelps v. State, 219 P. 
589, 25 Ariz. 495. 

Ill*—^People V. Cohen, 185 N.E. 608, 
352 Ill. 380, 88 A.L.R. 481. 

Kan.—State v. Wacker, 243 P. 1026, 
120 Kan. 387. 


N.J.—State V. Acton, 149 A. 339, 8 
N.J.Misc. 198. 

Tex.—Daniel v. State, 83 S.W.2d 335, 
128 Tex.Cr. 660. 

Use of word ‘‘Company” insufficient 
Ariz.—Phelps v. State, 219 P, 589, 
25 Ariz. 495. 

N.J.—State V. Acton, 149 A. 339, 8 N. 
J.Misc. 198. 

Averment not warranted* 

Under statute indicating that own¬ 
ership of embezzled property must 
be in person or incorporated body, 
indictment showing that money al¬ 
legedly embezzled by defendant came 
into his possession by virtue of his 
membership in county Democratic 
executive committee is insufficient, 
an averment that the owner was a 
body corporate not being warranted. 
—Daniel v. State, 83 S.W.2d 335, 128 
Tex.Cr. 660. 

19. Ill.—People V. Cohen, 185 N.E. 

608, 352 Ill. 380, 88 A.L.R. 481. 

2a Ind.—Davis v. State, 147 N.E. 
766, 196 Ind. 213. 

21. Ill.—People V. Brander, 91 N.E. 
59, 244 Ill. 26, 135 Am.S.R. 301, 18 
Ann.Cas. 341. 

20 C.J. p 467 note 13; 

Sufficient allegations 
Kan.—State v. Wacker, 243 P. 1026, 
120 Kan. 387. 

Body corporate 

Indictment charging embezzlement 
with intent to defraud company, “a 
body corporate,” sufficiently alleged 
nature of company.—State v. Acton, 
152 A.-857, 9 N.J.Misc. 55. 

School district not a corporation 
Indictment, alleging fraudulent 
conversion of money which receiver 
I of delinquent' taxes for school dis¬ 
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trict was entitled to receive and 
have, was held not to charge viola¬ 
tion of statute defining crime of 
fraudulent conversion of money be¬ 
longing to any other person, firm, or 
corporation, or which any other per¬ 
son, firm, or corporation is entitled 
to receive and have, since school dis¬ 
trict was not “corporation” within 
statute, and receiver of delinquent 
taxes was entitled to receive and 
have money only as official repre¬ 
sentative of school district.—Com¬ 
monwealth V. Smith, 177 A. 73, 116 
Pa.Super. 146. 

22. Fla.—Alden v. State, 18 Fla. 
187. 

Tex.—Price v. State, 41 Tex. 215. 
Name sufficiently charged 
Tex.—Connelly v. State, 248 S.W. 
340, 93 Tex.Cr. 295. 

23. U.S.—Burke v. U. S., C.C.A.Cal., 
58 F.2d 739. 

Name other than that in charter 
Designation of corporation by 
name other than that given it by 
its articles of incorporation was held 
immaterial if corporation was the 
same, and name set in the informa¬ 
tion was the one under which it did 
business, and by which it was known 
at the time'of alleged embezzlement. 
—Larson v. State, 186 N.W. 981, 107 
Neb. 800. 

24. Tex.—Garner v. State, 105 S.W. 
187, 51 Tex.Cr. 578. 

20 C.J. p 467 note 16. 

25. Tex.—Sauls v. State, 97 S.W.2d 
196, 131 Tex.Cr. 180—Garner v. 
State. 105 S.W. 187, 61 Tex.Cr. 
578. 

Officer employing accused 
In prosecution of cashier of cor- 
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ther need the place of incorporation be set out,-® 
nor need it be stated that the corporation is entitled 
to do business in the state27 or could own the prop¬ 
erty which is the subject of the embezzlement.^® 

An indictment is not defective for failure to al¬ 
lege the character of the corporation’s business 
but, where the indictment is based on a statute re¬ 
lating to a particular class of corporations, it must 
directly allege that the corporation is of that class.®® 

(3) Association, Partnership, or the Like 

Ownership in an association or partnership must be 
alleged as such. The authorities are not in accord as to 
whether the individual members should be set out. 

An indictment or information against an officer 
or agent of an unincorporated association or part¬ 
nership should allege ownership of the property em¬ 
bezzled to be in such association®^ or firm®® al¬ 
though, in the case of an individual doing business 
under a trade name, it is sufficient to lay owner¬ 


ship in the individual.®® 

The common-law rule that in the case of part¬ 
nerships or joint owners the names of the individ- 
al partners or owners should be set out has been ap¬ 
plied to indictments for embezzlement ;®^ other cas¬ 
es have held, however, that an indictment for em¬ 
bezzlement need not state the names of the persons 
composing a firm®® or unincorporated association.®® 

The indictment is not defective for failure to state' 
the business of the partnership.®^ 

§ 32. -Possession or Custody of Property 

Where an essential element of the offense, possession 
by the accused of embezzled property must be alleged. 

Where possession of the property by defendant, 
as distinguished from its mere custody, is one of 
the constituent elements of the offense, see supra § 
9, such possession must be alleged in an indictment 
or information for embezzlement.®® It is other- 


poration tor embezzlement, the in¬ 
dictment was not bad for failure to 
name the individual who acted for 
employer in making the contract of 
employment with the cashier.—^Mil¬ 
ler V. State. 242 S.W. 1040, 92 Tex.Cr. 
259. 

OlKLoez whose consent is laddng 
Indictment charging embezzlement 
from corporation is not bad for 
failure to designate the officer, or 
agent without whose consent conver¬ 
sion occurred.—Sauls v. State, 97 S. 
W.2d 195, 131 Tex.Cr. ISO—Miller v. 
State, 242 S.W. 1040, 92 Tex.Cr, 259. 

&6L Ala.—Gray v. State, 4*9 So. 678, 
160 Ala. 107, 

27- Mo.—State v. Blakemore, 126 
S.W. 429, 226 Mo. 560, 27 L..R.A., 
N.S., 415. 

N.J.—State V. Reynolds, 47 A. 644, 
65 N.J.Law 424. 

2 a. N.J.--State v. Acton, 152 A. 857, 
9 N.J.MISC. 55. 

29. Mo.—State V. Blake'more, 126 S. 
W. 429, 226 Mo. 560, 27 Ii.R.A.,, 
N.S., 415. 

30. Iowa.—State v. Ames, 94 N.W. 
231, 119 Iowa 680. 

20 C.J. p 467 note 21. 

31. Mo.—State v. Skinner, 109 S.W. 

. 38, 210 Mo. 373. 

20 C.J. p 467 note 22. 
acisnonier 

Ah indictment for embezzlement 
by an officer of a beneficial associa¬ 
tion is not fatally defective because 
it names the association as the 
**Sons of Progress,” whereas the 
name of the order was the *Tnde- 
pendent Order of Sons of Progress.*’ 
—Commonwealth v. Volz, I4 Wkly. 
N.C., Pa., 289. 


ZiicoTpozatioiL tmiiecessary 

Under statute making any officer, 
agent, or employee ‘*of any private 
person or persons, copartnership or 
incorporation,** who shall convert to 
his own use money or property com¬ 
ing into his possession by virtue of 
such employment, guilty of embezzle¬ 
ment,' an indictment charging that 
defendant so converted money com¬ 
ing into his possession as secretary 
of a fraternal organization, and 
which was the property of such or¬ 
ganization, was held to charge an 
offense, although it was not averred 
that the organization was incorporat¬ 
ed.—Smith V. U. S., C.C.A.Alaska., 261 
P. 605. 

32. Iowa.—State v. Glaze, 159 N.W. 
260, 177 Iowa 457. 

20 C,J. p 467 note 23. 

33 . Ill.—People v. Slattery, 143 N. 
E. 395, 312 Ill. 202. 

34. Ill.—People v. Hobbs, 185 N.B. 
610, 611, 352 Ill. 224—People v. 
Cohen, 185 N.E. 608, 352 Ill. 380— 
People V. Dettmering, 116 N.E. 206, 
278 Ill. 580. 

20 C.J. p 467 note 24. 

“If the owners do not comprise an 
incorporated body hut an association, 
the indictment should aver that the 
property belonged to the persons 
composing the association, giving 
their names so far as known to the 
grand jury.*’—^People v. Hobbs, su¬ 
pra. 

BeasoxL for znle 

When ownership is laid in a part¬ 
nership without naming the partners, 
no basis is furnished in the allega¬ 
tion for proof of consent or want of 
consent of the individual in whom 
ownership is vested.—clones v. State, 
244 S.W. 381, 92 Tex.Cr. 883. 
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Membership Ixx partnership not 
oharged 

Tex.—Reinhardt v. State, 55 S.W.2d 
101, 122 Tex.Cr. 306. 

Bnle inapplicable 

Indictment charging that stock 
certificate representing twenty-six 
shares of stock belonging to ac-^ 
cused and twenty-four shares be¬ 
longing to bailor was bailed to ac¬ 
cused was held not defective on 
ground that it. brought case within 
rules of partnership.—New v. State, 
104 S.W.2d 47, 132 Tex.Cr. 348. 

35. Ark.—^Hughes v. State, 160 S.W. 
209, 109 Ark. 403. 

20 C.J. p 467 note 26. 

36. U.S.—Smith v. U. S., C.C.AA.las- 
ka, 261 F. 605. 

20 C.J. p 467 note 27. 

37., Mo.—State v. Lipscomb, 60 S.W. 
1081, 160 Mo. 125. 

Ariz.—^Phelps v. State, 219 P. 
589, 25 Ariz. 495. 

Ark.—Stockton v. State, 296 S.W. 

965, 174 Ark. 584. 

20 C.J. p 468 note 33. 

Becelpt sufficiently charged 
An indictment for embezzlement, 
alleging that defendant was “cashier 
of the Citizens* National Bank of 
Sour Lake Tex., a corporation,** and 
that the money embezzled belonged 
to such bank and came into defend¬ 
ant’s possession, and was kept un¬ 
der his care by virtue of his employ¬ 
ment as cashier thereof, sufficiently 
charged -the agent’s receipt of his 
employer's property.—Connelly v. 
State, 248 S.W. 340, 93 Tex.Cr. 295. 
Becdpt of property as agent 
Conn.—State v. Henderson, 129 A. 

724, 102 Conn. 658. 

Sufficiency of allegation 

(1) Indictment, charging emhez- 
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wise under statutes which do not make possession 
an essential element of the offense.89 
Ordinarily it need not be stated from whom the 
property was received,although there is authori¬ 
ty to the contrary.41 

§ 33. -Capacity or Character in Which 

Property Was Received or Held 

The relationship existing between the accused and 
the owner of the embezzled property or the capacity in 


which the accused received or held such property must 
ordinarily be alleged In terms showing such relationship 
or capacity to be within those specified by the statute. 

In prosecutions for embezzlement it is necessary 
to charge the fiduciary relation^ ^ existing between 
accused and the owner of the property embezzled, 
as that accused was a servant,agent,or bailee,^® 
or such other capacity or relationship as comes 
within the statute on which the prosecution is 
based,and that the property came into his pos- 


zlement by city cleric intrusted with 
collection, safe-keeping, or disburse¬ 
ment of city funds, was held not de¬ 
murrable because not sufficiently al¬ 
leging clerk's possession,—Smith v. 
State, 157 So. 872, 26 Ala.App. 271, 
certiorari granted 167 So. 874, 229 
Ala. 207, certiorari denied 169 So. 
912, 230 Ala. 700. 

(2) Other allegations.—^Davls v. 
State, 147 N.B. 766, 196 Ind. 213. 
20 C.J. p 468 note 83 [a]. 

39. Ala.—Garner v. State, 158. So. 
646, 229 Ala. 600, denying certio¬ 
rari 168 So. 543, 26 Ala.App. 246. 

40. Or.—State v. Dormitzer, 261 P. 
426, 123 Or. 165. 

20 C.J. p 46$ note 34. 

^Source of funds need not be al¬ 
leged.—State V. Dormitzer, 261 P. 426, 
123 Or. 165. 

41. Tex.—^Peacock v. State, 36 Tex.. 
647—^Nassitts v. State, 34 S.W. 957, 
36 Tex.Cr. 5. 

20 C.J. p 469 note 35. 


42. Arlz.—^Phelps v. State, 219 P. 
589, 25 Ariz. 495. 

Ark.—Stockton v. State, 295 S.W.* 
965, 174 Ark. 584. 

Ind.>-Sheets v. State^ 30 N.E.2d 309. 
Ky.—Shackleford v. Commonwealth, 
109 S.W.2d 13, 270 Ky. 60. 

La.—State v. Anderson, 114 So. 598, 
164 La. 696. 

Me.—State v. Thornes, 137 A. 396, 126 
Me. 230. 

Minn.—State v. Peterson, 208 N.W: 
761, 167 Minn. 216—State v. McCul¬ 
lough, 195 N.W. 764, 157 Minn. 69, 
Mo.—State v. Kuznak, App., 15 S.W< 
2d 349. . 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

20 C.J.,p 469 note 37. 

However, see a case holding that in 
indictments for fraudulent conver¬ 
sion it is immaterial whether de¬ 
fendant was charged as Individual or 
as president of corporation since the 
conversion is the gravamen of the 
offense, not the capacity in which 
defendant receives and possesses the 
property.—Commonwealth v. Wood¬ 
en. 94 Pa.Super. 452. 

As of time of embezZlemeiLt 
Ariz.—^Thomas v. Territory, 80 • P. 
320, « Ariz. 180. 

Ill.—^People v. Powell, 187 N.B. 419, 
353 Ill. 582. 


I Ind.—Yoder v. State, 194 N.B. 645, 
208 Ind. SO. 

Use of word not In statute 

(1) Charging accused as '‘bailee’* Is 
sufficient under statute using word 
“agent,” bailee being a species of 
agent.—^People v. Riccardi, 195 P. 
448, 50 Cal.App. 427. 

(2) Other cases see 20 C.J. p 469 
note 37 [d]. 

Director as employee or agent 
Allegation that defendant was di¬ 
rector of corporation, in addition to 
allegation that he was its agent and 
employee, does not invalidate indict¬ 
ment, since there is no law forbid¬ 
ding director to be agent' or em¬ 
ployee.—^Bowen v. State, 128 N.B. 
926, 189 Ind. 644. 

Addltloxial description immaterial 
That president of corporation 
whose duties include general super¬ 
vision of its affairs is described by 
additional title of general manager, 
a position not recognized by the by¬ 
laws, is not ground for setting aside 
conviction.—State v. Johnson, 199 P. 
104, 109 Kan. 239. 

Executor or administrator 
Indictment, aptly charging that ac¬ 
cused converted property of others of 
which he had possession as admin¬ 
istrator or executor, held not demur¬ 
rable as alleging embezzlement by 
accused of and from himself.—State 
V. Snow, 170 A. 62, 132 Me. 321. 

Sufitcient showing 

Ariz.—Hampston v. State, 271 P. 872, 
34 Ariz. 872. 

Fla,T—Herring v. State, 180 So. 15, 
131 Fla. 627—Dunkle v. State, 124 
So. 725, 98 Fla. 985. 

Ind.—^Roberts v. State, 200 N.E. 699, 
210 Ind. 375—^Davis v. State, 147 
N.E. 766, 196 Ind. 213. 

Minn.—State v. Peterson, 208 N.W. 
761, 167 Minn. 216. 

N.J.—State V. Acton, -152 A. 857, 9 
N.J.Misc. 55. 

Tex.—Miller v. State, 225 S.W. 379, 88 
Tex.Cr. 69, 12 A.L.R. 597. 
XhsuflLcient allegation 
. • (1) Indictment charging that de¬ 
fendant procured check. Indorsed 
payee’s name upon it without her 
consent, cashed it, and converted 
proceeds was defective in not charg¬ 
ing any confidential relationship be¬ 
tween defendant and payee.—Shackle- 
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I ford V. Commonwealth, 109 S.W.2d 
13, 270 Ky. 60. 

(2) An information, alleging that 
accused was president, principal 
stockholder, and active manager of 
mill corporation, which, acting 
through him, received another's 
wheat under contract making both 
corporation and accused wheat own¬ 
er’s agents, and charging that ac¬ 
cused embezzled wheat “without the 
assent of his master and principal,” 
such owner, was fatally defective, 
in absence of allegation that there 
was agreement or understanding be¬ 
tween accused and such owner that 
accused should represent owner or 
that accused committed embezzle¬ 
ment in his capacity as officer of 
corporation.—State v. Edwards, Mo., 
137 S.W.2d 447. 

Mere charge of embezzlement in¬ 
sufficient 

Information which merely alleges 
that accused embezzled an automobile 
intrusted to him by a named com¬ 
pany is defective.—Phelps v. State, 
219 P. 589, 25 Ariz. 495. 

43 . Mont.—State v. Fournier, 29 P. 
824. 12 Mont. 235. 

20 C.J. p 469 note 38. 

44 . Conn.—State v. Henderson, 129 
A. 724, 102 Conn. 658. 

Ohio.—State v. Channer, 154 N.E. 

728, 115 Ohio St 350. 

20 C.J. p 469 note 39. 

45. Mo.—State v. Ruznak, App., 15 
S.W.2d 349. 

20 C.J. p 470 note 40. 

Authority of agent to make contract 
Allegation that agent “was there¬ 
unto ’duly authorized by” owners 
sufficiently alleged authority to make 
contract of hiring with defendant.— 
Taylor v. State, 4 S.W. 2d 564, 109 
Tex.Cr. 323. 

46. Ariz.—^Phelps v. State, 219 P. 
589, 25 Ariz. 495. 

Tex.—Sherman v. State, 61 S.W.2d 
488. 124 Tex.Cr. 205—Miller v. 

State, 225 S.W. 879, 88 Tex.Cr. 
j 69, 12 A.L.R. 597. 

I Corporate employees 

Affidavit charging embezzlement 
by employee of corporation, held 
fatally defective in not charging that 
he was officer, agent, or cletk.— 
Dowdy V. State, 117 So. 489, 22 Ala, 
App. 514. 
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session or was held by him by virtue of such em¬ 
ployment or relatioiL^'^ 

The use of more than one of the terms of the 
statute designating the capacity of the accused is 
not a fatal defect, nor does the use in the indict¬ 
ment of the word “bailee” covered by one statute 
with the words “clerk, servant, employee, agent,” 
covered by another statute render the indictment 
bad-^® However it has been held that an indict- 
. ment in the alternative is bad on demurrer.50 

It has been held that there need be no direct 
averment in express words that accused was a 
bailee, trustee, or agent,5^ nor that he received or 
held the property by virtue of his employment,^^ 
where this is necessarily shown by the facts set 
forth. 

The circumstances of the creation of the relation 
need not be set out where a particular fiduciary re¬ 
lationship is distinctly alleged,53 nor need the cir¬ 
cumstances under which defendant received the 


property be alleged under statutes providing no spe¬ 
cial circumstances to make the acts prohibited an 
offense.5^ 

Nature and scope of employment It is sufficient 
to describe defendant as a clerk, agent, or servant, 
the terms used in the statute, the prosecutor select¬ 
ing the word that is most appropriate,5® without 
setting out in detail the duties of accused, or the 
purposes for which he was employed.®® Where, 
however, the offense is confined by statute to agents 
of a particular class, an omission to charge that 
accused was an agent of that class is fatal.®^ 

Nature and purpose of bailment or trust The 
authorities are not in accord as to whether alle¬ 
gations of the nature, character, and purpose of the 
trust must be made in prosecution of a bailee or 
trustee. Some authorities hold that no such allega¬ 
tions are necessary.® 3 Others hold that such alle¬ 
gations must be made,®® especially when the stat¬ 
ute enumerates certain particular purposes for which 
property shall have been intrusted.®® The rule re- 


Gtiardiau 

An indictment which alleged that 
accused was guardian of an infant, 
and as such had possession of money 
of infant and that he embezzled and 
converted it to his own use, was suf¬ 
ficient to charge embezzlement under 
statute relating to executors, admin¬ 
istrators, or guardians, as against 
contention that indictment was re¬ 
turned under statute relating to em¬ 
bezzlement by clerks, etc.—Matz v. 
State, 116 S.W.2d 604, 196 Ark. 

97. 

47. Ariz.—^Phelps v. State, 219 ‘ P. 
I 589, 25 Ariz. 495. 

Ark.—Stockton v. State, 295 S.W. 965, 
174 Ark. 584. 

Ind.—Sheets v. State, 30 N-E.2d 
309. 

Ija.—State v. Anderson, 114 So. 598, 
164 La. 696. 

Mont.—State v. Wallin, 199 P. 286. 
60 Mont. 332. 

N.J.—State v. Redfleld, 155 A. 757, 9 
N.J.Misc. 751, affirmed 158'A, 544, 
108 N.J.Law 552. 

W.Va.—State v. Cantor, 116 S.E. 396, 
93 W.Va. 238. 

20 aJ. p 470 note 41. 

Bightful possession and control 
Allegation that defendant had con¬ 
trol ' and possession of employer's 
naoney by virtue of his employment 
is allegation that he held rightful 
possession in trust capacity.—^Bowen 
V. State, 128 N.E. 926, 189 Ind. 644. 

SnfOLclent allegations 
Ind.—Sheets v. State, 30 N.E.2d 309. 
Ky.—^Runyon v. Commonwealth, 286 
S.W. 1076, 215 Ky. 689. 

Tex.—<Jonnelly v. State, 248 S.W. 
340, 93 •Tex.Cr. 295. 


48. La.-s-State v. Anderson, 114 So. 
598, 164 La. J696. 

Xnterchangeable nse of terms 
"servant,” "agent,” or “emplo^^ee.”— 
State V. Roubles, 9 So. 435, 43 La. 
Ann. 200, 202. 26 Am.S.R. 179. 

49- Ark.—Dyer v. State, 244 S.W. 
722, 155 Ark. 497. 

54. Ala.—Collins v. State, 76 So. 413, 
16 Ala.App. 176, reversed on an¬ 
other ground 76 So. 445, 200 Ala. 
503. 

20 C.J, p 470 note 42. 

51. Ariz.—^Phelps v. State, 219 P. 
589, 25 Ariz. 495. 

Ind.—Davis v. State, 147 N.E. 766, 
196 Ind. 213. 

Tex.—Collins v. State, 244 S.W. 163, 
92 Tex.Cr. 388. 

20 C.J. p 470 note 43. 

52. Ind.—Sheets v. State, 30 N.B.2d 
3Q9. 

20 C.J. p 470 note 44. 

53. N.T.—^People v. Dorthy, 46 N, 
T.S. 970, 20 App.Div. 308, affirmed 
50 N.E. 800. 156 N.T. 237. 

54. N.M.—State v. Anaya, 210 P. 
567, 28 N.M. 283. 

65. Cal.—^People v. Kirwin, 262 P. 

80S, 87 Cal.App, 783. 

Tex.—Sherman v. State, 61 S.W.2d 
488, 124 Tex.Cr. 205. 

20 C.J. P 471 note 45. 

Surplusage 

(1) Where an indictment charged 
defendant as "agent, servant, and 
bailee,” the word "bailee” was con¬ 
sidered mere surplusage. 

Ark.—^Dyer v. State, 244 S.W. 722,, 
155 Ark. 497. 

Minn.—State v. Fellows, 107 N.W. 
542. 108 N.W. 825, 98 Minn. 179. 
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(2) Where information charged de¬ 
fendant embezzled money while 
president and cashier of bank, 
amendment showing he was cashier 
only was unnecessary.—State v. Stin¬ 
son, 126 So. 277, 169 La. 377. 

66 - Cal.—People v. Kirwin, 262 P. 
803, 87 CaLApp. 783—^People v. 
Steffner, 227 P. 699, 67 CaLApp. 
23. 

20 C.J. p 471 note 46. 

57- Wash.—^Terry v. State, 24 P. 

447, 1 Wash. 277. 

20 C.J. p 471 note 47. 

58. Cal.—People v. Kirwin, 262 P. 
803, 87 Cal.App. 783—^People v, 
Riccardi, 195 P. 448, 50 CaLApp. 
427. 

Tex.—Bell V. State, 104 S.W.2d 511. 
132 Tex.Cr. 81—Stein- v. State, 104 
S.W.2d 508, 132 Tex.Cr. 360. 

20 C.J. p 472 note 48.'- 
Facts of bailment uhnecessary 
It is not necessary to aver par¬ 
ticular acts constituting bailment or 
how accused came to be selected as 
bailee.—Smith v. State, Tex.Cr., 148 
S.W.2d 844. 

69. Ga.—^Driver -v. State, 4 S.E.2d 
922, 60 Ga.App. 719. 

20 C.J. p 472 note 49. 

Sufficiency of allegation 
Indictment alleging that cashier 
was customarily entrusted with mon¬ 
ey belonging to store and that while 
so entrusted she converted money 
to own use was not defective for fail¬ 
ure to allege purpose for which mon¬ 
ey was entrusted to cashier.—Driver 
V. State, supra. * 

60. N.M.—State v. Anaya, 210 P. 667, 
28 N.M. 283. 

20 C.J. p 472 note 50. 
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quiring the character of the bailment to be set out 
has been restricted in some jurisdictions to cases 
of a general bailment,if a statement of the spe¬ 
cific character of the bailment is important proper¬ 
ly to inform accused of the nature of the charge in 
order that he may have his defense but the rule 
is held to have no application to a charge against 
the officer of a corporation for embezzling its 
funds.^3 

g 34 . - Conversion or Appropriation 

The fraudulent conversion or appropriation must be 


§ 34 

distinctiy charged in accord with the requirements of the 
statute. 

In a prosecution for embezzlement the fraudulent 
conversion or appropriation of the money or other 
property alleged to have been embezzled must be 
distinctly charged in the information or indict¬ 
ment;®^ but it is generally sufficient to state the 
fact of conversion in the language of the statute, 
without specifying the particular mode by which it 
was accomplished.®® It would seem, however, that 
where the indictment sets forth that the property 
was delivered to accused in trust, or for a particu- 
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61. Kan.—State v. Johnson, 1$9 P. 
104, 109 Kan. 239. 

82. Kan.—State v. Wacker, 243 P. 
1026, 120 Kan. 337. 

63. Kan.—State v. Wacker, supra— 
State v. Johnson, 199 P. 104, 109 
Kan. 239. 

84. Conn.—State v. Henderson, 129 
A. 724, 102 Conn. 658. 

Idaho.—State v. Peters, 253 P. 842, 
43 Idaho 564. 

Me.—State v. Thornes, 137 A. 396, 126 
Me. 230. 

W.Va.—State v. Cantor, 116 S.B. 396, 
93 W.Va. 238. 

20 C.J. p 472 note 61. 

“Embezzle” includes in its meaning 
a conversion or appropriation to the 
embezzler’s own use, and when used 
in an indictment, contains within 
itself the charge that accused con¬ 
verted the property to his own use.— 
State V. Hudson, 117 S.B. 122, 93 W. 
Va. 435—20 C.J. p 472 note 61 [d]. 
Fraudulent appropriation 

(1) “Fraudulently appropriate” is 
synonymous with “fraudulently con¬ 
vert."—State V. Hoff, 150 N.W. 929, 
29 N.D. 412. 

(2) Characterizing act of conver¬ 
sion as wrongful or fraudulent ap¬ 
propriation, is sufficient.—^Weinhand- 
ler v. U. S., C.C.A.N.Y., 20 F.2d 359, 
certiorari denied 48 S.Ct 116, 275 U. 
S. 554, 72 L.Bd. 423. 

“Steal” implies a taking and car¬ 
rying away and a criminal conver¬ 
sion.—Cason V. State, 86 S.B. 644, 16 
Oa.App. 820. 

To use of another 

(1) Under some statutes the in¬ 
dictment need not allege to whose use 
the property was appropriated, if it 
clearly appears that it was appro¬ 
priated to the use of another than 
the true owner with intent to deprive 
him of his property.—State v. Mc¬ 
Cullough, 195 N.W. 764, 167 Minn. 
69. 

(2) Indictment charging grand lar¬ 
ceny by embezzlement held not bad 
because of recital that defendants 
converted money to other persons 
than true owners without naming 


such persons.—State v. Linden, 17 1 
P.2d 635, 171 Wash. 92. 

(3) Under St.l903 § 1202, author¬ 
izing conviction of a corporate offi¬ 
cer for conversion of its property 
to the use of others, an indictment 
charging such offense must name the 
persons to whose use the property 
has been converted, or otherwise de-] 
scribe them, if unknown to the grand 
jury, so that they may be identified. 
—Bailey v. Commonwealth, 113 S.W. 
140, 130 Ky. 301. 

(4) Other statements see 20 C.J. 
p 472 note 51 [f]. 

To use of partnership 

A conversion to the use of the firm 
of which accused is a member is to 
his own benefit, and “to his own use" 
as alleged in the indictment.--Carr v. 
State, 16 So. 155, 104 Ala. 43. 

Continuous offense 

To charge a continuing offense of 
embezzlement, it is not necessary for 
the information, in addition to the 
allegations in the nature of a con- 
tinuando, to allege that the series of 
acts was systematically instituted 
and carried oh, or that the specific 
separate peculations cannot be iden¬ 
tified, either or both of these condi¬ 
tions, if requisite to establish the 
acts as a continuing offense,- being 
matter of evidence rather than of 
allegation in the information.—State 
V. Peters, 253 P. 842, 43 Idaho 664. 

Sufficient allegations 

(1) Where note payable to accused 
and secured by a deed of trust was 
to be used by accused in obtaining 
loan from federal government for 
makers in amount specified - in note 
and the money so obtained was to be 
delivered by accused to makers, in¬ 
dictment alleging that accused, with¬ 
out consent of makers, converted note 
and lien to his own use with intent 
to deprive makers of value thereof, 
stated an offense, since disposition 
of note contrary to agreement was 
an “appropriation" of note notwith¬ 
standing that accused’s poss'ession 
of it was at first permissive.—Smith 
V. State, Tex.Cr., 148 S.W.2d 844. 

(2) In prosecution for conversion 
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by bailee, indictment charging that 
twenty-six shares of stock belonging 
to accused and twenty-four shares be¬ 
longing to bailor were evidenced by 
stock certificate in possession of ac¬ 
cused, and that bailor as owner of 
the certificate bailed it to accused 
on his agreement to return a certifi¬ 
cate for twenty-four shares of stock 
of the value of forty-five dollars a 
share held sufficiently to charge 
fraudulent appropriation of prop¬ 
erty of value of more than fifty dol¬ 
lars held by virtue of contract of 
bailment.—^New v. State, 104 S.W.2d 
47, 132 Tex.Cr. 348. 

(3) Information charging defend¬ 
ant with converting to his own use 
money of corporation of which he 
was agent held not fatally defective 
because evidence showed merely that 
defendant deposited such money to 
credit of corporation in which he 
was a stockholder, since embezzle¬ 
ment statute not only punished con¬ 
version to one's own use, but also 
punished -for fraudulent disposition 
or for secreting with intent to con¬ 
vert to offender's use.—^Hartman v. 
State, 164 So. 354, 121 Fla. 627. 

(4) Other allegations see 20 C.J. 
p 472 note 61 [a]. 

65. Ga.—Adsmond v. State, 170 S.B. 

626, 47 Ga.App. 444—^Norman v. 

State, 160 S.B. 522, 44 Ga.App. 92. 
20 C.J. p 473 note 52. 

Abstraction or misapplication distin- 
grnished 

While an indictment, charging ac¬ 
cused with having unlawfully, will¬ 
fully, and fraudulently embezzled, ab¬ 
stracted, and willfully misappropriat¬ 
ed and converted to his own use cer¬ 
tain money and credits, properly 
charges embezzlement, it does not 
properly charge abstraction or mis¬ 
application, since an indictment 
charging abstraction or misapplica- 
.tion should contain averments to 
show how misappropriation or ab¬ 
straction was made, and that it was 
unlawful. 

Ohio.—^Davies v. State, 17 Ohio App. 

67. 

W.Va.—State v. Hudson, 117 S.B. 122, 

93 W.Va. 436. 
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ar purpose, it is not sufficient to allege merely that 
le did embezzle, or that he did convert, but the 
lets of accused that were inconsistent with the trust 
:onfided in him should be specifically set forth.®® 

of ou*ne/s consent. It need not be alleged 
:hat the misappropriation was without the consent 
Df the owner, ®7 unless the statute provides that the 
:onversion must have been without such consent.®® 

Demand and refusal. A demand on defendant to 
pay ov.er the money or return the property, and his 
refusal to do so, need not be alleged,®® unless the 
statute makes such demand and refusal elements of 
the ofTense.7® 
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Allegations as to conversion by public officers or 
employees are considered infra § 36. 

§ 35. -Intent 

The indictment or information must allege the Intent 
with which the act was done where Intent is an essential 
element of the offense. 

Where the intent with which the act is commit¬ 
ted is an essential element of the offense, see supra 
§ 12, an indictment or information for embezzle¬ 
ment must contain an averment of intent but 
where the statute does not in specific words make 
criminal intent an element of the offense an aver¬ 
ment of the intent need not be charged in so many 
words,^® although there is authority to the con- 
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36. Kan.—State v. Griffith, 25 P. 

$1S, 45 Kan. 142. 

ZO C.J. p 473 note 53. 

57. Ark.—Gurley v. State, 20 S.W. 

2d 886. 179 Ark. 1149. 

Ga.—Camp v. State, 122 S.B. 249, 31 
Ga.App. 737. 

ZQ G.J. p 473 note 54. 

Suxplnsag’d 

Allegations in an indictment under 
statute relating to embezzlement by 
eruardians, for embezzlement from ac¬ 
cused's ward, that the act was done 
without consent of probate court that 
accused was directed by probate court 
to make settlement of ward's estate, 
jr that he feloniously failed to make 
settlement as directed by the court, 
were unnecessary, and such allega¬ 
tions would not change the proceed¬ 
ing to one under the statute relating 
to embezzlement by clerks, etc.—Matz 

V. State, 116 S,W.2d 604, 196 Ark. 97. 
38. Me.—State v. Thornes, 137 A. 396, 

126 Me. 230. 

lex.—Stiles v. State, 141 S.W.2d 327, 
139 Tex.Cr. 444. 

20 C.J. p 474 note 55. 

Knowledge 

Allegation of embezzlement *'with- 
uut owner's knowledge” is unneces¬ 
sary under such statute.—State v. 
Thornes, 137 A. 396, 126 Me. 230. 
Cozpozate owner 

Indictment is not objectionable be¬ 
cause it failed to designate which 
officer or agent of company failed to 
give consent.—Stiles v. State, 141 S. 

W. 2d 327, 139 Tex.Cr. 444. 

Buies as to theft generally apply. 
—Taylor v. State, 4 S.W.2d 564, 109 
Tex.Cr. 323. 

Betention after specified time 
Under statute forbidding retention 
of rental storage battery without 
owner's consent for more than speci¬ 
fied number of* days, pleading must 
show such retention for at least the 
period specified.—Ball v. State, 116 
So. 878, 150 Miss. 780. 

Sufficient allegations 
Where note payable to accused and 
secured by deed of trust was to be 


used by accused in obtaining loan 
from federal government for makers 
in amount specified in note and the 
money so paid was to be delivered by 
accused to makers, indictment alleg¬ 
ing that accused, without consent of 
two makers of note '*the owners 
thereof”, fraudulently converted note 
to his own use with intent to deprive 
owners of valiie thereof, sufficiently 
negatived, want of consent of both 
or either of the makers of the note 
and charged an offense.—Smith v. 
State. Tex.Cr., 148 S.W.2d 844. 

69 . Idaho.—State v. WTiite, 266 P. 
415, 416, 46 Idaho 124, citing Cor- 
pus 7uzis. 

Ind.—Collins v. State, 131 N.B. 390, 
395, 192 Ind. 86, citing Corpus Jn^ 
ris. 

20 C.J. p 474 note 56. 

70. Ind.—Collins v. State, supra, cit¬ 
ing Corpus Juris. 

Kan.—State v. Rush, 26 P.2d 581, 
138 Kan. 465. 

Miss.—Smith v. State, 8j8 So. 718, 126 
Miss. 336. 

20 G.J. p 474 note 57. 

71 - Conn.—State v. Henderson, 129 
A. 724, 102 Conn. 658. 

Ky,—^Bell v. Commonwealth, 259 S.W. 
29, 202 Ky. 163. 

Neb.-Davis v. State, 237 N.W. 297, 
121 Neb. 399. 

Pa.—Commonwealth v. McLaughlin, 
9 Pa.Dist. & Co. 817, 30 Dauph.Co. 
351. 

20 C.J. p 475 note 68. 

Fraudulent intent 

(1) Under some statutes it is es¬ 
sential to charge that the act was 
fraudulently done.—Whatley v. State, 
121 S.W.2d 345, 135 Tex.Cr, 490. 

(2) An indictment is fatally defec¬ 
tive if it fails to use the word “fraud¬ 
ulently.”—Whatley V. State, supra. 

(3) Charge in indictment that ac¬ 
cused ^embezzled or fraudulently con¬ 
verted to his own use,” is one of 
fraudulent Intent, unless law ascribes 
different meaning thereto, and de¬ 
scriptive of offense,—^MoGilvray v. 
State, 154 So. 601, 228 Ala. 553, deny- 
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Ing certiorari 154 So. 699, 26 Ala.App. 

120 . 

(4) Indictment sufficiently charged 
evil intent, where it stated that ac¬ 
cused “fraudulently converted to his 
own use,” etc.—Bell v. Common¬ 
wealth, 259 S.W. 29. 212 Ky. 163. 

(5) Indictment charging that ac¬ 
cused unlawfully and feloniously con¬ 
verted to his own use and embezzled 
a sum of money held to contain suf¬ 
ficient allegations of intent to de¬ 
fraud.—Buckley v. State, 269 N.W. 
892, 131 Neb. 752. 

(6) Other statements see 20 C.J. p 
475 note 68 [cj. 

72. Ala.—Garner v. State, 158 So. 
646, 229 Ala. 600, denying certio¬ 
rari 158 So. 543, 26 AkuApp. 246 
—^McGilvray v. State, 154 So. 601, 
228 Ala. 553, denying certiorari 
154 So. 599, 26 Ala.App. 120. 

Mo.—State v. Liston, 2 S.W.2d 780, 
318 Mo. 1222. 

Okl.—State v. Harris, 288 P. 385, 47 
Okl.Cr. 344. 

20 C.J. p 475 note 69. 

Charge in language of statute is 
sufficient without allegation of intent. 
Pla.—^Pouts V. State, 133 So. 81, 101 
Pla. 124^ 

Neb.—^Buckley v. State, 269 N.W. 892, 
131 Neb. 752. . 

Intent implied 

(1) Indictment held not demurrable 
because not alleging accused’s intent 
to deprive his employer of its money, 
where indictment, when read as a 
•whole, clearly charged accused with 
such intent.—Smallen v. State, 272 
S.W. 858, 168 Ark. 1128. 

(2) Where an indictment for em¬ 
bezzlement charged that accused 
fraudulently and feloniously made 
way with, embezzled, and converted 
to his own use property of his princi¬ 
pal, it was wholly unnecessary to luse 
the words “with intent to embezzle 
or convert to his own use,” as the 
word “embezzle” conveys the mean¬ 
ing that the offender, in the act of, 
converting or making way with an¬ 
other's property, did so with the in- 
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EMBEZZLEMENT 


§ S6 


traryJS 

Feloniously. The word ''emhezzle” means to ap¬ 
propriate feloniously, and ordinarily it need not be 
alleged that the act was feloniously done,74 although 
there is authority to the contrary but it has been 
said to be unquestionably the safest practice to 
charge that the embezzlement or conversion was 
felonious.^® 

The word '‘feloniously” will not supply the place 
of "fraudulently” in an indictment under a statute 
punishing one who fraudulently embezzles but 
where the statute uses the word “wrongfully” an 
indictment charging that the act was done “feloni¬ 
ously and wilfully” is sufficient,^8 and an allegation 
that the money was “feloniously and fraudulently” 

■ misused is sufficient without a charge that the mis¬ 
appropriation was intentional or willful.^^ 

§ 36- - Against Public Officers or Em¬ 

ployees 

a. In general 


b. Description of property 

c. Ownership of property 

d. Official character or status 

e. Conversion or appropriation 

f. Intent 

a. In General 

The indictment or information fn prosecutions of 
pubiic officers or employees must set forth the essential 
elements of the offense as defined by the applicable 
statute. 

The requisites and sufficiency of the indictment 
or information charging embezzlement by public 
officers or employees depends primarily on the ap¬ 
plicable statute defining the offense.^O The essen¬ 
tial elements of the offense as defined by the stat¬ 
ute should, of course, be set forth,8i but, as in oth¬ 
er embezzlement cases, it is sufficient to follow the 
statute and allege the acts and facts therein de¬ 
clared to constitute the crime.82 

That an indictment or information is insufficient 


tent to convert it to his own use.— 
Kent V. State, 220 S.W. 814. 143 Ark. 
43d. 

Xnowinsrly or wUlfiilly 
Words “knowingly** and “willfully** 
are of similar import, and allegation 
in information in embezzlement pros¬ 
ecution that defendant “willfully 
committed the act*' is same as one 
that he “knowingly committed the 
act.*'—^Hutchman v. State, 66 P.2d 99, 
61 Okl.Cr, 117. 

73. Ky.—Commonwealth v. Barney, 
115 Ky. 475, 74 S.W. 181, 24 Ky.L. 
2352. 

20 C.J. p 475 note 70. 

74. Md.—Crouse v. State, 163 A. 699, 
163 Md. 431. 

20 C.J. p 476 note 71. 

Where offense is only a znlsdemean- 
ox, an Indictment need not aver that 
the criminal act was done “felonious¬ 
ly.**—State V. Hill, 91 N.C. 561. 

75. Mass.—Commonwealth v. Pratt, 
132 Mass. 246. 

20 C.J. p 476 note 72: 

“Good authority demands that the 
indictment for embezzlement should 
conclude with the averment, 'feloni¬ 
ously did take, steal, and carry 
away.* **—State v. Thornes, 137 A. 
396, 398, 126 Me. 230. 

76. U.S.—U. S. v. Greve, D.C.Mo., 65 
F. 488. 

77. U.S.—^U. S. V. Forrest, B.C., 25 F. 
CiLS.^T’o.15,131, 3 Oranch C.C. 56. 

78. La.—State -v. Briggs, 77 So. 599, 

• 142 La. 785. 

79. . Ark.—^Parker v. State, 197 S.W.. 
283, 130 Ark. 234. 

80. Tex:—West v. State, 75 S.W.2d 
96, 127.Tex.Cr. 207—^Tankersley v. 


State, 288 S.W. 221, 105 Tex.Cr. 

220 . 

81. U.S.—Woodford v. U. S., C.C.A. 
Ark., 77 P.2d 861. 

Iowa.—State v. Berg, 204 N.W. 441, 
200 Iowa 627. 

Tex—^Tankersley v. State, 288 S.W. 

221, 105 TexCr. 220. 

Indictments or informations held suf¬ 
ficient 

U.S,—Hubbard v. U. S., C.C.A.Wash., 
79 P.2d 850—Quistead v. U. S., C. 
C.A.Cal., 6 F.2d 227. 

Ala.—^McGilvray v. State, 154 So. 599, 
26 Ala.App. 120, certiorari denied 
154 So. 601, 228 Ala. 553—Butler 
V. State, 85 So. 864, 17 Ala.App. 
511. 

Cal.—^People v. Tennant, 88 P.2d 937, 
32 Cal.App.2d 1. 

,Pla.—^Daugherty v. State, 197 So. 501, 
143 Fla. 578, certiorari denied 
Dougherty v. State of Florida, 61 
S.Ct. 44, rehearing denied 61 S.Ct. 
131—Martin v. Karel, 143 So. 317, 
106 Fla. 363. 

Miss.—State y. Yeates, 105 So. 498, 
140 Miss. 224—State v. Murphy, 86 
So. 868, 124 Miss. 440. 

Mo.—State y. Baker, 285 S.W. 416— 
State V. Boss, 279 S.W. 405, 312 
Mo. 490. 

Okl.—Liddell v. State, 68 P.2d 432, 
61 OkLCr. 306—^Hutchman v. State, 
66 P.2d 99, 61 Okl.Cr. 117—Cassel- 
man v. State, 54 P.2d 678, 58 Okl. 
Cr. 371—Sims v. State, 240 P. 130, 
32 OkLCr. 164—Hays v., State, 210 
P. 728, 22 OkLCr. 99. 

Pa.—Commonwealth v. Smith, 177 A. 

68, 116 Pa.Super. 134. 

S.C.—State V. Wells, 161 S.E. 177, 
162 S.C. 509. 

S.D.—State v. Wolfe, 247 N.W. 407, 
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61 S.D. 195—State v. Bayllss, 241 
N.W. 608, 59 S.D. 585—State v. 
Bwert, 219 N.W. 817, 52 S.D. 619. 
Tex.—Beard v. State, Cr., 143 S.W.2d 
967—Tankersley v. State, 288 S.W. 
. 221, 105 TexCr. 220. 

Pleading ordinance fixing duties 
In prosecution of city water regis¬ 
trar for embezzlement of public 
funds, ordinance reauiring registrar 
to account daily for funds collectea 
was properly pleaded to show that 
registrar was chargeable with receipt, 
safekeeping, and transfer of public 
funds within statute, although stat¬ 
ute and not ordinance was determina¬ 
tive of whether a crime had been 
committed.—State v. Kurth, 72 P.2d 
687, 105 Mont. 260. 

82. Ala.—Garner v. State, 158 So. 
543, 26 Ala.App. 246, certiorari de¬ 
nied 158 So. 546, 229 Ala. 600. 

Ga.—^McGinty v. State, 2 S.E.2d 134, 
59 Ga.App. 675. 

Ky.—^Nickens v. Commonwealth, 15 
S.W.2d 261, 228 Ky. 477. 

Okl.—Rice v. State, 48 P.2d 349, 57 
OkLCr. 283—State y. Harris, 288 
P. 385, 47 OkLCr. 344. 

S.D.—State v. Bayliss, 241 N.W. 608, 
59 S.D. 585. 

Tex—West V. State, 75 S.W.2d 96, 
127 TexCr. 207. 

20 C.J. p 476 note T8. 

"Pleader is not confined to the ex¬ 
act language of a statute in pleading 
a statutory offense, but may use 
words conveying the same meaning.** 
—Fulkerson v. State, 189 P. 1092, 
1093, 17 OkLCr. 103. 

Xioss to depositor in court 
Indictment charging that 'court 
clerk misappropriated money depos¬ 
ited in court in his custody to abide 
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under the statute under which it was drawn is im¬ 
material if it satisfies the requirements of another 
applicable statute.®^ 

Aiding or participating. Where accused is in¬ 
dicted for aiding or participating in the embe 2 zle- 
ment of public money, the indictment need not 
charge that he was a public officer or person in¬ 
trusted with the money.S^ Here also it is sufficient 
to charge such a person substantially in the lan¬ 
guage of the statute.So 

b. Description of Property 

Great looseness Is permitted In the description of 
money or funds embezzled by a public officer. The 
amount involved, however, should be stated with cer¬ 
tainty.* 

In an indictment against a public officer, great 
looseness is permitted in the description of the mon¬ 
ey or funds embezzled, because of the necessity of 
the case, and it is unnecessary to specify with cer¬ 
tainty the particular kind of money or funds, wheth¬ 
er gold or silver coins, or legal tender notes, or to 
give the denomination of each coin or note, or to 
specify from whom or at what particular time the 
money was received, but the indictment should be 
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certain to the extent of alleging the embezzlement 
of a particular sum of money.^® So, where the stat¬ 
ute involved is aimed at misappropriation of any 
and all funds by a public officer, it is not necessary 
to plead specifically a description of the individual 
items composing the aggregate of funds derived 
from various sources.**^ It is not even necessary to 
allege in terms that the money was public money, it 
being sufficient that such fact appears from the al¬ 
legations as to accused’s office, and the manner in 
which he received the money.^8 

c. Ownership of Property 

Ownership of the property must be alleged In prose¬ 
cutions of public officers, agents, or employees for em¬ 
bezzlement, except under statutes punishing such per¬ 
sons for wrongful appropriation of property coming IntQ 
their possession or custody by virtue of the law but not 
belonging to the government. 

In accord with the rule under general embezzle¬ 
ment statutes discussed in § 31 supra, in a prosecu¬ 
tion for the embezzlement of public property by 
public officers, agents, or employees, the indictment 
or information should ordinarily allege the owner¬ 
ship of the property.s^ However, an indictment for 


EMBEZZLEMENT 


result of legal proceedings In cer¬ 
tain suit held not insufficient because 
failing to charge that anybody was 
deprived of value of funds alleged to 
have been embezzled.—^West v. State, 
76 S:W.2d 96, 127 Tex,Cr. 207. 

83. Ark.—Baker v. State, 140 S.W.2d 
1008, 200 Ark. 688. 

Offloer as bailee 

An information for embezzlement 
of school district- funds by school 
director, although following the lan-- 
guage of statute governing embezzle-^ 
ment by clerks and the like, held suf¬ 
ficient as alleging facts showing that 
director was in law a “bailee” within 
terms of statute governing embezzle¬ 
ment by bailee.—Baker v. State, su¬ 
pra. 

84. Ohio.—^Brown v. State, 18 Ohio 
St. 496. 

Form of iuformatioii against acces- 
sazy 

Neb.—Mills v. State, 73 N.W. 761, 53 
Neb. 263. 

85. Okl.—State v. Sheegog, 288 P. 
993, 47 Okl.Cr. 421. 

"Procuze, counsel, and command” 

In prosecution *for embezzlement of 
county money, indictment which suf¬ 
ficiently charged In statutory lan¬ 
guage the offense as against county 
treasurer and alleged that auditor 
did “unlawfully and fraudulently pro¬ 
cure, counsel and command [the 
treasurer] to commit the crime of 
embezzlement of county money as 
aforesaid” was not demurrable as re¬ 
spects auditor.—^McGinty v. State, 2 
S.E:2d 134, 59 Ga.App. 675. 


86 . Colo.—Price v. People, 240 P.* 
688 , 78 Colo. 223. 

Miss.—Sanders v. State, 105 So. 523, 
141 Miss. 289. 

20 C.J. p 463 note 89. 

87. Okl.—State v. Bunch, 214 P. 1093, 
23 Okl.Cr. 388. 

8 a La.—State v. Eames, 3 So. 93, 
39 La.Ann. 986. 

20 C.J. p 464 note 90. 

Sufficient designation 

Indictment charging that property 
and disbursing officer withdrew cer¬ 
tain public money intrusted to him 
in specified amount, and that with¬ 
drawal was effected by check drawn 
hy such officer on treasurer of Unit¬ 
ed States, which check was paid, 
held sufficiently specific to describe 
the money alleged to have been con¬ 
verted as the money of the United 
States.—Woodford v. U. S., C.C.A 
Ark., 77 F.2d 861. 

Where money need not be public 
money, indictment charging lending 
of money under officer's control is 
sufficient.—Commonwealth v. Am¬ 
bler, 30 Pa.Dist. 437. 

89. Ky.—^Pebley v. Commonwealth, 
11 S.W.2d 981, 227 Ky. 39. 

Ohio.—State v. Forbes, 4 Ohio N.P., 
N.S., 394. 

20 C.J. p 467 note 29. 

Allegations held sufficient 

(1) Allegation that accused was 
intrusted with money by virtue of 
his office as school district treasurer 
held to sufficiently allege ownership 
in school district.—Casselman v. 
State. 64 P.2d 678, 58 OkLCr. 371. 
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(2) Indictment charging that ac¬ 
cused as township treasurer em¬ 
bezzled property of school district 
sufficiently charged him with em¬ 
bezzling moneys as township treas¬ 
urer, although Indictment did not 
charge that funds were property of 
trustees of schools of township.— 
People V. Lee, 190 N.E. 264, 356 111. 
294. 

(3) Other allegations. 

Kan.—State v. Richardson, 26 P.2d 
251, 138 Kan. 471. 

N.J.—State V. Redfield, 166 A. 757, 
9 N.J.Misc. 751, affir,med 158 A. 
644, 108 N.J.Law 552. 

Tex.—Hooper v. State, 279 S.W. 449, 
102 Tex.Cr. 345. 

20 C.J. p 467 note 29 [a]. 

Description of municipal corporation 
■ (1) Indictments charging city em¬ 
ployee with embezzlement were not 
defective because of failure to de¬ 
scribe the city’s legal status as a 
municipal corporation.—^Lemmon v. 
State, 3 A2d 299, 121 N.J.Law 466. 

(2) Other instances see 20 C.J. p 
467 note 29 [c]. 

Erroneous designation 

(1) That indictment for embezzle¬ 
ment stated owner was "board of 
school directors (school board) of 
parish of St. Helena” Instead of “St. 
Helena parish school board,” held 
not to invalidate it where it leaves 
no doubt about the identity of the 
board.—State v. Price, 109 So. 388, 
161 La. 686. 

(2) So an erroneous designation 
of a public corporation, such as the 
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embezzlement of money from several municipalities 
need not state the amount belonging to each,90 and 
the same is true where the money belongs to the 
state and a county. 

An allegation of ownership has been held unnec¬ 
essary under some statutes, such as those punishing 
public officers, agents, or employees appropriating 
to their own use property of private persons com¬ 
ing into their custody under or in accord with some 
provision of law.92 

An indictment or information alleging the ele¬ 


ments of the offense in substantial compliance with 
the statutory language is sufficient without allega¬ 
tions of specific ownership of different items charged 

to have been misappropriated.^^ 

d. Official Character or Status 

Ordinarily the indictment or information must show 
the official character of the accused. 

In prosecutions of public officers, agents, or em¬ 
ployees for embezzlement of property in their cus¬ 
tody, the indictment or information should ordinari¬ 
ly set forth the official character of the accused, 


University of Illinois, as a “mu- 
nicipar’ corporation has been held to 
be immaterial.—Spalding v. People, 
49 N.E. 993, 172 Ill. 40. 

Joint ownership 

(1) Indictment charging embezzle¬ 
ment of funds belonging to parish 
school board, and also alleging the 
funds belonged to parish, held valid, 
latter allegation being superfluous, 
and not misleading.—State v. Price, 
109 So. 388, 161 La. 686. 

(2) In prosecution of tax collec¬ 
tor for embezzlement, a count of the 
indictment which alleged that the 
embezzled money was the property 
of the state of Florida and Colum¬ 
bia County was not void as falling 
to state deflnitely the ownership of 
the money, since until the portions 
belonging to county and state had 
been segregated from each other, 
the ownership as alleged could be 
proved.—McDufiie v. State, 182 So. 
591, 133 Fla. 40. 

Ownership lacking on face of plead¬ 
ing 

(1) Indictment, in prosecution for 
embezzlement of public funds, plead¬ 
ing source of title in injured mu¬ 
nicipality and showing on its face 
that it was not owner, held demur¬ 
rable.—Pebley v. Commonwealth, 11 
S.W.2d 981, 227 Ky. 39. 

(2) Indictment setting forth be- 
Quest to directors of Lorain Coun¬ 
ty infirmary and their successors 
in office, to be used by them to best 
interests in caring for poor and in¬ 
mates of infirmary, and charging di¬ 
rectors with embezzlement of such 
funds as funds of Lorain County 
shows on its face that funds were 
not property of county and is de¬ 
murrable.—State V. Forbes, 4 Ohio 
N.P., N.S., 394. 

How ownership was obtained need 
not be alleged. 

—^Pebley v. Commonwealth, 11 S. 

W.2d 981, 227 Ky. 39. 

Ohio.—State v. Forbes, 4 Ohio N.P., 

. N.S., 394. 

Canal Zone 

Ownership of fines collected and 
embezzled by constable of magis¬ 
trate’s court of Canal Zone held 
properly laid in Panama Canal rath- 

29 C.J.S.-46 


er than In United States, even 
though such funds were required to 
be turned into United States treas¬ 
ury.—Fullerton v. Government of 
Canal Zone, C.C.A.Canal Zone, 8 F. 
2d 968. 

90. Ohio.—State v. Forbes, 4 Ohio 
N.P., N.S., 394. 

Tenn.—Watson v. State, 12 S.W.2d 
375, 158 Tenn. 212. 

20 C.J. p 468 note 30. 

91. Mo.—State v. Flint, 62 Mo. 393. 
Tenn.—^Watson v. State, 12 S.W.2d 

375, 158 Tenn. 212. 

92. Okl.—Hutchman* v. State, 66 P. 
2d 99, 61 OkLCr. 117. 

Tex.—West v. State, 75 S.W.2d 96, 
127 Tex.Cr. 207. 

Ownership unascertained 
Where a sheriff collected the bid 
of a purchaser at a foreclosure sale 
and converted the same to his own 
use before the making of the order 
by the court directing to whom the 
amount should be paid, an informa¬ 
tion against him need not allege to 
whom the money belonged.—Conley 
V. State, 64.N.W. 708, 46 Neb. 187. 
Seized liquors and narcotics 
In prosecution of internal revenue 
officer for embezzlement of intoxi¬ 
cating liquor or narcotics which 
came into his possession by virtue 
of his office, it was unnecessary to 
allege ownership in any particular 
person.—Hubbard v. U. S., C.C.A. 
Wash., 79 F.2d 860—Ford v. U. S., 
C.C.A.Ala., 3 F.2d 104—Hoback v. 
U. S., C.CA.Va., 284 F. 529. 

Deposit in court 

Ownership need not be alleged 
under statute punishing public offi¬ 
cers appropriating to their own use 
property in their legal custody which 
has been deposited in court pending 
result of legal proceedings.—^West 
v. State, 75 S.W.2d 96, 127 Tex.Cr. 
207. 

93. Okl.—Landrum v. State, 63 P.2d 
994, 60 OkLCr. 259. 

94. Al€L—Brandon v. State, 173 So. 
240, 27 Ala.App. 321, conforming 
to answer to certified question 173 
So. 238, 233 Ala. 1, reversed oh 
other grounds 173 So. 251, 233 
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Ala. 20, certiorari denied 173 So. 

253, 233 Ala. 600. 

Ky.—Nickens v. Commonwealth, 15 

S.W.2d 261, 228 Ky. 477. 

Tex.—Dupuy v. State, 106 S.W.2d 

287, 132 Tex.Cr. 539. 

20 C.J. p 476 note 79. 

Choice of applicable statutes 

Tax assessor-collector of school 
district charged with misapplication 
of funds of district was properly 
charged with misapplication as of¬ 
ficer of government of state, and 
prosecution was not required to be 
brought under statute covering mis¬ 
application of public funds by officer 
of any county, city, or town.—Dupuy 
v. State, 121 S.W.2d 1003, 135 Tex. 
Cr. 595. 

Authority 

(1) Indictment, charging that 
property and disbursing officer of 
United States caused false claim to 
be presented to him for payment, 
must show that such officer was 
clothed with authority to examine 
and approve claim.—^Woodford v. 

U. S., C.C.A.Ark., 77 F.2d 861. 

(2) As respects whether indict¬ 
ment in embezzlement prosecution, 
wherein accused was designated as 
“Deputy Circuit Clerk of the Crim¬ 
inal Division of the Circuit Court of 
the Tenth Judicial District of Ala¬ 
bama,” was demurrable, if there was 
authority for election or appoint¬ 
ment of deputy circuit clerk for 
that circuit to function as such in 
criminal division of that court, and 
accused was exercising duties of 
that position under color of some 
sort of election or appointment, he 
was “de facto” such an officer, and 
it was immaterial that act creating 
office was invalid if office existed 
independent of such act.—Brandon 

V. State, 173 So. 251, 233 Ala. 20, 
reversing 173 So. 240, 27 Ala.App. 
321, conforming to answer to certi¬ 
fied question 173 So. 238, 233 Ala. 
600, certiorari denied 173 So. 263, 
233 Ala. 600. 

“Agent” and “servant” 

The words “agent” and “servant" 
are not synonyms, but both relate 
to voluntary action under employ¬ 
ment, and hence indictments charg- 
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unless the prosecution is under a statute embracing 
every person embezzling public funds but it is 
not necessary to state the time and manner of his 
appointment.^® If accused is not the character of 
officer who is entitled to custody of the funds, it is 
essential to allege facts showing how he came into 
possession of the embezzled funds.®*^ 

Whether in addition to the allegation as to ac¬ 
cused's official character, the indictment or infor¬ 
mation should aver that the money or other prop¬ 
erty embezzled was received or held by him by vir¬ 
tue of his office or employment depends on the lan¬ 
guage of the statute involved; under some such an 
allegation must be made,^® under others it is mere 
surplusage and 'unnecessary.®^ It has been held 
that the purpose for which the money was intrusted 
to accused need not be set out.^ 
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e. Conversion or Appropriation 

Allegations as to the conversion op appropriation by 
a public officer, agent, or employee must satisfy the stat¬ 
ute defining the offense. 

It has been held in some cases that an indict¬ 
ment or information for embezzlement by a public 
officer or employee need only charge an unlawful 
conversion of public funds, without setting out the 
facts constituting the conversion;® but other cases 
have held that the facts constituting the conversion 
must be specified.® 

Where the failure of a public officer to account 
for or to pay over money that has come into his 
hands by virtue of his office constitutes an element 
of the offense, such fact must be alleged and it 
must be alleged that the money was withheld for 
the length of time denounced by the statute.® Un- 
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inff that accused was “agent and 
servant** of city and embezzled city 
funds were not invalid as accusing 
him in two relationships.—Lemmon 
V. State. 3 A.2d 299. 121 N.J.Law 
466. 

Sdsiioiner 

(1) Indictment wherein accused 
was designated as “Deputy Circuit 
Clerk of the Criminal Division of 
the Circuit Court of the Tenth Ju¬ 
dicial District of Alabama.** held not 
demurrable because it alleged that 
he was deputy clerk of criminal 
division when statute did not speci¬ 
fy division.—^Brandon v. State. 173 
So. 251, ‘233 Ala. 20. reversing 173 
So. 240. 27 Ala.App. 821, conforming 
to answer to certified question 173 
So. 238, 233 Ala. 600. certiorari de¬ 
nied 173 So. 253, 233 Ala. 600. 

(2) Indictment charging that tax 
collector was “employed** Instead of 
“appointed” held not erroneous.— 
Nlckens v. Commonwealth, 15 S.W. 
2d 261, 228 Ky. 477. 

(3) Indictment for embezzlement 
of county property is not bad in 
charging defendant was supervisor 
for beat 1 of first district of coun¬ 
ty. instead of a member of board 
of supervisors of district 1. the offi¬ 
cer, while referred to by statute and 
chapter on boards of supervisors as 
a, member of the board of super¬ 
visors, being described in the road 
chapter as a “supervisor,** so that 
defendant was fully informed as to 
the office.—State v. Teates, 105 So. 
498, 140 Miss. 224. 

(4) Other cases of misnomer see 
20 C.J. p 476 note 79 [d]. 

Solltcient allegations 

(1) Indictment stating that ac¬ 
cused was agent of city and that 
check came into his possession as 
assistant cashier of bureau of wa¬ 
ter. was sufficient to support con¬ 
viction as against contention that 


it did not properly set out the fidu¬ 
ciary position of accused, especially 
where no motion was made to quash 
it.—^People V. Donohue, 17 N.E.2d 
21. 369 111. 558. 

(2) Allegation that embezzled 
funds were intrusted to accused as 
superintendent of schools held suf¬ 
ficient under provision that super¬ 
intendent is treasurer of school 
funds.—State v. Price, 109 So. 388, 
161 La. 686. 

(3) Other allegations see 20 C.J. 
p 476 note 79 [a]. 

95. N.T.—Bork v. People, 91 N.Y. 
5. 

96. Tex.—Steiner v. State, 26 S.W. 
214, 33 Tex.Cr. 291. 

20 C.J. p 477 note 81. 

JAwn under which appointed 

Indictment for embezzlement, 
which alleged accused was deputy 
commissioner of finance, and set out 
his duties, was sufficient, without 
stating whether he was appointed 
by virtue of constitution or law.— 
State V. Ross, 279 S.W. 405. 312 Mo. 
490. 

97. ICy.—^Pebley v. Commonwealth, 
11 S.W.2d 981, 227 Ky. 39. 

98. Ky.—Nickens v. Commonwealth. 
15 S.W.2d 261, 228 Ky. 477. 

20 C.J. p 477 note 82. 

ICbney deposited in court 

Indictment charging that eight 
thousand dollars had been deposited 
with county clerk, who was ex of¬ 
ficio clerk of county court, to abide 
final determination in case pending 
in county ’ court, and that clerk ap¬ 
propriated one thousand dollars to 
his own use, held sufficiently to 
charge that money appropriated had 
been deposited in court to abide re¬ 
sult of legal proceeding.—Burke v. 
State, 75 S.W.2d 94, 127 Tex.Cr. 160. 
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Sufficient allegations 
N.T.—State v. Redfleld, 155 A 757. 
9 N.J.Misc. 751, affirmed 168 A. 
544, 108 N.J.Law 552. 

99. Mo.—Ste.te V. Boss, 279 S.W. 
411, 312 Mo. 510. 

1 . Cal.-—People v. Cobler, 41 P. 401, 
108 Cal. 538. 

20 C.J. p 477 note 83* 

2 . La.—State v. Dudenhefer, 47 So. 
614, 122 La. 288. 

20 C.J. p 474 note 59. 

3. Ky.—Commonwealth v. Bradley, 
116 S.W. 761, 132 Ky. 512. 

Ohio.—State v. Johnson, 41 N.B. 256, 
53 Ohio St. 307. 

20 C.J. p 474 note 60. 

4w Iowa.—State v. Berg, 204 N.W. 

441, 200 Iowa 627. 

20 C.J. p 474 note 61. 

IbosB to public or failure to account 
Indictment charging embezzlement 
of public funds, not alleging that 
any demand was made therefor, or 
that city suffered any loss, was in¬ 
sufficient, where gist of offense is 
wrongful conversion of so much of 
money as was unaccounted for and 
lost to public.—State v. Berg, su¬ 
pra. 

Time of receipt 

Affidavit, in prosecution for em¬ 
bezzlement of motor vehicle fuel li¬ 
cense fees, held not insufficient be¬ 
cause of failure to allege that mon¬ 
ey was collected during preceding 
month, where duty to pay money 
to state auditor was continuing one, 
and affidavit alleged that accused 
had at all times since date of re¬ 
ceipt of money refused to pay to 
state auditor.—^Roberts v: State, 200 
N.E. 699, 210 Ind. 375. 

5. Md.—State v. Nicholson, 8 A 
817, 67 Md. 1. 

20 G.J. p 475 note 62. 
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der some statutes, however, failure to account for 
or pay over money is not an element of embezzle¬ 
ment, and need not be alleged.® 

Where a public officer is charged with misappro¬ 
priation of money in his possession by virtue, of his 
office, the indictment need not allege that his term 
of office has expiredbut where the offense 
charged is failure to pay over the money to ac¬ 
cused's successor in office, the indictment must di¬ 
rectly aver that accused's term of office had ex¬ 
pired at the time the money was demanded of him,® 
and that he then had the funds in his possession,® 
although it need not set out all the steps by which 
his successor became a public officer, an averment 
that he was duly elected or appointed, and that he 
qualified, being sufficient.^® 

Where the statute requires it, there must be al¬ 
leged a demand by some person legally entitled to 
make it, and a refusal to pay over.^^ An allega¬ 
tion of demand is unnecessary, however, where not 
an element of the offense.^^ 

f. Intent 

Allegations as to Intent are unnecessary If not an 
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element of the offense or if the offense is charged in sub¬ 
stantial compliance with the applicable statute. 

Allegations of fraudulent intent in prosecutions 
of public officers, agents, or employees for embez¬ 
zlement are unnecessary if intent is not an element 
•of the offense,!® or if the elements of the offense 
are charged in substantial compliance with the ap¬ 
plicable statutory language.!^ 

§ 37. -Issues, Proof, and Variance 

a. In general 

b. Description of property 

c. Value or amount of property 

<L Ownership and possession of proper¬ 
ty 

e. Fiduciary relationship 
a. In General 

The material allegations of the indictment or in¬ 
formation must be ordinarily proved as laid. 

As in other criminal prosecutions, in a prosecu¬ 
tion for embezzlement all the material allegations 
of the indictment or information must be proved 
as laid.!® However, a mere technical variance be- 
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6. Mo.—State v. Noland, X9 S.W. 
715, 111 Mo. 473. 

20 C.J. p 475 note 63. 

7. Me.—State v. Shuman, 63 A. 665, 

101 Me. 158. , 

8. Ind.—State v. Hebei, 72 Ind. 361. 
40 C.J. p 475 note 65. 

9. Ark.—Davis v. State, 97 S.W. 
54, 80 Ark. 310. 

IOl Minn.—State v. Ring, 11 N.W. 
233, 29 Minn. 78. 

11. N.M.—State v. Davisson, 217 P. 
240, 28 N.M. 653, error dismissed 
Davisson v. State of New Mexico, 
45 ■ S.Ct. 229, 267 U.S. 574, 69 L. 
Ed. 795. 

12. Cal.—^People v. Lester, 69 P.2d 
467, 21 Cal.App.2d 450. 

13. 'Ala.—Smith v. State, 157 So. 

872, 26 Ala.App. 271, certiorari 

granted 157 So. 874, 229 Ala. 207. 
certiorari denied 159 So. 912, 230 
Ala. 700. 

Miss.—Sanders v. State, 105 So. 523, 
141 Miss. 289. 

Okl.—State v. Harris, 288 P. 385, 47 
OkLCr. 344. 

Tex.—^Hooper v. State, 279 S.’W. 449, 
.102 Tex.Cr. 345. ' 

Misapplication of funds 
Indictment for “misapplication of 
public funds” need not* aver fraud, 
as required in charge of “embezzle¬ 
ment.”—Hooper v. State, supra. 

14. Okl.—^Landrum v. State, 63 P. 
2d 994, 60 Okl.Cr. 259. 

ISh Ala.—^Brandon v. State, 173 So. 
240, 27 Ala.App. 321, pontorming 


to answer to certified question 173 
So. 238, 233 Ala. 1, reversed on 
other grounds 173 So. 251, 233 Ala. 
20, certiorari denied 173 So. 253, 
233 Ala. 600—Garner v. State, 158 
So, 643, 26 Ala.App. 246, certiorari 
denied 158 So. 546, 229 Ala. 600— 
Osley V. State, 115 So. 858, 22 Ala. 
App. 390—^May v. State, 114 So. 
788, 22 Ala.App. 278. 

Cal.—People v. Torp, App., 104 P. 
2d 542. 

Pla.—Crawford v. State, 96 So. 837, 
85 Pla. 498—^Plummer v. State, 92 
So. 222, 83 Fla. 689. 

Ga.—Clack v. State. 170 S.E. 398, 47 
Ga.App. 323. 

Mont.—State v. Rarey, 233 P. 615, 
72 Mont. 270.- 

Ohio.—Foster v. State, 175 N.E. 713, 
38 Ohio App. 124. 

Tex.—Grice v. State, 225 S.W. 172, 
88 Tex.Cr. 106, 

Wash.—State v. Mahalfay, 72 P.2d 
1028, 192 Wash. 76. 

W.Va.—State v. Hudson, 117 S.E. 

122, 93 W.Va. 435. 

20 C.J. p 477 note 88. 

Receipt of money 

Receipt signed by accused as 
president of loan association for 
money claimed to have been em¬ 
bezzled held admissible to show re¬ 
ceipt of money by accused, over 
objection of variance, although 
words designating association were 
crossed out and word “Bancorpora- 
.tion” substituted.—State v. Johns¬ 
ton, 22 P.2d 879, 143 Or. 395. 
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Conversion. 

CD Conversion or appropriation as 
element of offense must be proved. 
—State V. McGuire, 88 P.2d 35. 107 
Mont. 341. 

(2) In prosecution of public offi¬ 
cer, proof of a demand by some per¬ 
son legally entitled to make it, and 
a failure to pay over the money, is 
necessary.—State v. Davisson, 217 
P. 240, 28 N.M. 663. error dismissed 
Davisson v. State of New Mexico, 45 
S.Ct. 229, 267 U.S. 574. 69 L.Ed. 796. 

(3) Under allegation of conversion 
to accused's own use it is insuffi¬ 
cient to prove conversion to anoth¬ 
er’s use, even though statute in¬ 
cludes conversion to another’s use. 
—^State V. Mabaffay, 72 P.2d 1028, 
192 Wash. 76. 

(4) An allegation in an Indictment 
for embezzlement that accused 
fraudulently converted the money 
and property in question “to his own 
use and to the use of other per¬ 
sons,” not described, should be lim¬ 
ited to the Inquiry as to conversion 
to accused's own use.—^Bailey v. 
Commonwealth, 113 S.W. 140, 130 
Ky. 301. 

(5) Variance between information 
charging defendant with converting 
to his own use money of corporation 
of which he was agent and proof 
which merely showed that he had 
withdrawn such money from corpo¬ 
ration and had deposited it to credit 
of corporation in which he was a 
stockholder, but which failed to. 
show that accused profited personal- 
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tween the allegations and proof will be disregard¬ 
ed, as will a variance which does not mislead ac¬ 
cused in making his defense or expose him to double 
jeopardy for the same offense.^^ 


Matters not charged in the indictment or infor¬ 
mation need not be proved,^® nor is it necessary to 
prove conclusions of law^^ or immaterial allega¬ 
tions, 20 although, as discussed infra in subdivision 


ly, held to require reversal.—Hart¬ 
man V. State, 164 So. 354, 121 Pla. 
627. 

(6) Proof showing unauthorized 
use of organization’s money and in¬ 
dictment charging illegal conversion 
of money intrusted to accused by or¬ 
ganization created fatal variance.— 
State V. Grace. 145 S.E. 399, 196 N. 
C. 280. 

(7) State must sustain allegation 
that property was converted without 
owners' consent.—Taylor v. State, 4 
S.W.2d 564, 109 Tex.Cr. 323. 

&itezLt 

(1) Intent as element of offense 
must be proved. 

Ala.—McGilvray v. State, 154 So. 

601, 228 Ala. 553, denying cer¬ 
tiorari 154 So. 599, 26 Ala.App. 

120 . 

Mont.—State v, McGuire. 88 P.2d 

35, 107 Mont. 341. 

Neb.—Davis v. State, 237 N.W. 297. 

121 Neb. 399. 

(2) It is otherwise where accused 
admitted Intention to do act de¬ 
nounced. that is, appropriate to his 
own use public funds in his charge. 
—Hunter v. State. 12 S.W.2d 361, 
158 Tenn. 63, 61 A.L.R. 1148. 

(3) Under statute penalizing em¬ 
bezzlement and mailing of false en¬ 
tries by bank officer, both intent to 
defraud and intent to deceive being 
involved, must be alleged and 
proved.—State v, Huffman, 1 NJ3,2d 
313, 131 Ohio St. 27. 

(4) Under charge that accused 
did “unlawfully, fraudulently and 
feloniously convert to his own use,’* 
it has been held not necessary to 
prove that conversion was with in¬ 
tent to cheat and defraud.—Sanders 
V. State, 105 So. 523, 141 Miss. 289. 
Ziazceny 

Conviction for larceny by a bailee 
cannot be based on an indictment 
charging larceny.—State v. Dooley, 
203 P. 304, 102 Or. 563. 

Creation of governmental unit 

In prosecution against tax asses¬ 
sor-collector of school district for 
misapplication of funds of district, 
where testimony was uncontrovert¬ 
ed that district was in existence 
and carrying on functions of a po¬ 
litical subdivision of state govern¬ 
ment, it was unnecessary to show 
creation of district in accordance 
with procedure provided by law.— 
Dupuy V. State, 121 S.W.2d 1003, 135 
Tex.Cr. 595. 

lEatters net constituting vaxianoe 

(1) In prosecution of bailee for 
embezzlement by conversion of 
bailor's note to his own use, where 


there was proof that bailee had pos¬ 
session of note for the purpose of 
effecting its sale for the benefit of 
the ow'ner, and that he breached it 
as collateral to secure the payment 
of his own debt, testimony that he 
had not accounted for the note’ did 
not create variance, such testimony 
being introduced not to prove crime 
but to show felonious intent.—State 
V. Stevens. 220 S.W. 844, 281 Mo. 
639. 

(2) Embezzlement indictment 

charging that accused as city com¬ 
missioner was charged or intrust¬ 
ed with collection, receipt, safe¬ 
keeping. transfer, or disbursement 
of funds belonging to or under 
control of city, held sufficient where 
proof showed that accused, duly 
elected commissioner, received from 
city treasurer more than salary spe- 
Giffed by statute and additional sum 
for special services performed for 
city.—Garner v. State, 158 So. 543, 
26 Ala.App. 246, certiorari denied 158 
So. 546, 229 Ala. 600. 

(3) Evidence that driver of ice 
company's delivery truck sold book 
of ice tickets to customer for three 
dollars, and fraudulently converted 
two of the three dollars, held not 
variant from accusation of larceny 
after trust charging that, after hav¬ 
ing been intrusted with two dollars 
by company, accused failed and re¬ 
fused to return same or account 
therefor.—^Dukes v. State, 182 S.B. 
803, 52 Ga.App. 200. 

(4) Accused indicted for embez¬ 
zlement either for conversion of 
property as bailee to his own use or 
for conversion of property as agent 
of corporation to use of another 
may be convicted if evidence estab¬ 
lishes material elements of that of¬ 
fense, although also establishing ele¬ 
ments of the other offense.—Abbott 
V. State, 167 So. 599, 27 Ala.App. 87, 
certiorari denied 167 So. 602, 232 Ala. 
599. 

(5) Where governor's warrant, 
payable to county superintendent of 
schools under Acts 1915 p 56, was 
sent by state superintendent to 
county superintendent, who indorsed 
and returned it, and then delivered 
to accused for discounting, allega¬ 
tion of indictment for larceny after 
trust that money was intrusted to 
him by county superintendent was 
supported by proof that it was de¬ 
livered to him by state superintend¬ 
ent.—^Berrien v. State, 119 S.B. 300, 
156 Ga. 380, answers to certified 
questions conformed to 120 S.E. 644, 
31 Ga.App. 123. 


(6) Other instances of no vari¬ 
ance.—State V. Ross, 279 S.W. 406, 
312 Mo. 490—20 C.J. p 477 note 88 
[c]. 

Statute applicable 
Where information in embezzle¬ 
ment of an automobile is under stat¬ 
ute dealing with embezzlement by 
a bailee, statute making fraudulent 
removal of leased property embez¬ 
zlement is not applicable.—^People v. 
Baker, 221 P. 654, 64 Cal.App. 386. 

16. U.S.—^Burke v. U. S., C.C.A.Cal., 
58 F.2d 739. 

Ala.—Abbott v. State, 167 So. 599, 
27 Ala.App. 87. certiorari denied 
167 So. 602, 232 Ala. 599. 

Pla.—^Nelson v. State, 173 So. 841, 
127 Pla. 677. 

Ga.—Christian v. State, 118 S.E. 407, 
30 Ga.App. 292. 

Mich.—^People v. Matteson, 273 N. 

W. 454, 280 Mich. 218. 

S.C.—State V. Alexander, 138 S.E. 

835, 140 S.C. 325. 

20 C.J. p 478 note 89. 

Allegations in general terms 

In embezzlement prosecution, al¬ 
leged variance between information 
and proof was not fatal in view of 
statute permitting information to be 
in general terms and allowing proof 
of any embezzlement occurring with¬ 
in six months after time stated in 
the information.—^People v. Field, 
287 N.W. 422, 290 Mich. 173. 

17. Ill.—^People V. Schnepp, 200 N. 
E. 388, 362 Ill. 495—People v. 
Lee, 190 N.E. 264, 356 Ill. 294. 

18. Ky.—Rogers v. Commonwealth, 
98 S.W.2d 496, 266 Ky. 220. 

ZxLteut 

State need not prove specific in¬ 
tent of defendant charged with em¬ 
bezzling automobile while bailee.— 
State V. Liston, 2 S.W.2d 780, 318 
Mo. 1222. 

16. 'Ill.—Spalding v. People, 49 N.E. 
993, 172 Ill. 40. 

Cal.—^People v. Ahern, 88 P.2d 
787, 31 Cal.App.2d 656. 

Iowa.—State v. Stuart, 180 N.W. 

186, 190 Iowa 476. 

20 C.J. p 478 note 91. 

Statutory Slemeuts only need be 
proved.—Garner v. State, 158 So. 
546, 229 Ala. 60*0, denying certiorari 
158 So. 543, 26 Ala.App. 246. 

DemaAd need not be ' proved.— 
Goodman v.’State, 58 S.B. 658, 2 Ga. 
App. 438. 

Particular method of conversioix 
•Particular method by which em¬ 
bezzlement was effected need not be 
shown, where bank assets were 
fraudulently appropriated by some 
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b, there are authorities holding that an immaterial 
descriptive allegation must be proved. 

Where a material allegation is made with unnec¬ 
essary particularity, the proof must meet the alle¬ 
gations as made.2i 

On plea of guilty. In a jurisdiction where evi¬ 
dence must be introduced on plea of guilty in a 
felony case to aid the jury in fixing the punishment, 
it is not necessary for the prosecution to prove ev¬ 
ery essential averment of the indictment in an em¬ 
bezzlement prosecution, but if the evidence demon¬ 
strates accused's innocence the trial court must re¬ 
ject the plea of guilty .22 

Defenses. Where appropriation under claim of 
right is interposed as defense, there must be proof 
that the retention of the money was open and 
avowed under claim made in good faith.23 Valid¬ 
ity of the claim, however, need not be proved.24 

Time of offense. Issues, proof, and variance, as 
to time of the commission of the offense, are con¬ 
sidered generally in the CJ.S. title Indictments 


8 37 

and Informations §§ 246, 257, also 31 C.J. p 835 
note 72-p 836 note 80, and p 841 note 3-p 843 note 
30. 

b. Descriptioii of Property 

The property embezzled must ordinarily be proved as 
laid in the indictment or information. 

As with respect to the other essential elements of 
the offense, the property embezzled must ordinarily 
be proved as laid in the indictment or information. 
Hence a conviction of embezzlement will not be 
sustained where there is a material variance be¬ 
tween the description in the indictment of the prop¬ 
erty embezzled and the proof.^5 This rule prohib¬ 
its a charge for embezzlement of money to be es¬ 
tablished by proof of the embezzlement of other 
property,and, conversely, a charge of embezzling 
property is at variance with proof of embezzling 
money.27 So, except as statute may provide other¬ 
wise,^8 proof of embezzlement of a check or draft 
or other credits will not sustain a charge of em¬ 
bezzlement of money,28 nor will proof of the em- 


means for some unlawful purpose. 
—People v. Wardwell, 246 P. 97, 77 
Cal.App. 44. 
latent 

Indictment for embezzlement or 
fraudulent conversion may be sus¬ 
tained by proving, acts specified by 
statute as included in embezzlement, 
allhougrh not including fraudulent 
Intent.—McG-ilvray v. State, 154 So. 
^01, 228 Ala. 553, denying certiorari 
154 So. 599, 26 Ala.App. 120. 

legality of tax collected by ac¬ 
cused is immaterial and need not be 
proved in prosecution for embezzle¬ 
ment of such ‘tax.-^People v. Moul¬ 
ton, 2 P.2d 1009, 116 Cal.App. 552. 

21. Del.—State v. Norkewicz, 51 A. 
601, 19 Del. 299. 

20 C.J. p 478 note 93. 

22. Tex.—Davis v. State, 287 S.W. 
56, 105 Tex.Cr. 89. 

23. Cal.—People v. Ephraim, 245 
P. 769, 77 Cal.App. 29. 

24. Cal.—^People v. Ephraim, supra. 

25. Ala.—^Bauer v. State, J46 Sc. 
^ 539, 25 Ala.App. 355—Mitchell v. 

State, 122 So. 601, 23 Ala.App. 194. 
Fla.—Craig v. State. 116 So. 272, 95 
Fla. 374. 

Ill-—People V. Ward, 168 N.E. 320, 
336 Ill. 313. 

Mo.—State v. Adams, 300 S.W. 738, 
318 Mo. 712-rState v. Peck, 253 
S.W. 1019, 299 Mo. 454—State v. 
Fischer, 249 S.W. 46, 297 Mo. 164. 
Tenn.—Brown v. State, 39 S.W.2d 
746, 162 Tenn. 639. 

Tex.—Scisson v. State, 51 S.W.2d 703, 
121 Tex.Cr. 71. 


Utah.—State v. Horne, 220 P. 378, 62 

Utah 376. 

20 C.J. p 478 note 94. 

Oorrency 

(1) Testimony that accused did not 
account for all money received for 
railroad tickets held not to con¬ 
stitute variance from indictment 
charging embezzlement of “dollars, 
currency of the United States of 
America.”—Craig v. State, 116 So. 
272, 95 Fla. 374. 

(2) Other instances see 20 C.J. p 
478 note 94 [b]. 

Money 

(1) Indictment charging embezzle¬ 
ment of gold and silver coins, paper 
currency, etc., lawful money of Unit¬ 
ed States, held not confined to legal 
tender.—State v. Cooke, 278 P. 936, 
130 Or. 552. 

(2) Statute, declaring description 
of money or bank note in indict¬ 
ment as money, without specifying 
particular coin or note, sufficient, 
does not limit prosecution for embez¬ 
zling money to coins or bank notes. 
—State V. Bussa, 145 So. 276, 176 La. 
87. 

Immaterial vazianoe 

(1) Under indictment for larceny 
after trust, charging that accused, 
having been intrusted by certain per¬ 
sons with sum of money for purpose 
of applying it for their use and ben¬ 
efit, fraudulently and feloniously 
converted it to his own use, evidence 
that he contracted with such persons 
to sell lots and account for proceeds, 
would have been admissible and not 
a material variance.—^Minnis v. State, 
114 S.E. 587, 29 Ga.App. 227. 
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(2) In embezzlement prosecution, 
in which check relied on with in¬ 
dorsements was pleaded in hsec 
verba, absence of proof that legends 
showing payments were .on check 
while in accused's possession held 
not to amount to fatal variance.— 
People V. Schnepp, 200 N.E. 338, 362 
Ill. 495. 

(3) Other variances.—Wood v. 
Commonwealth, 17 S.W.2d 440, 229 
Ky. 452—20 C.J. p 478 note 94 [g]. 

26. Ala.—Mitchell v. State, 122 So. 
601, 23 Ala.App. 194. 

Mo.—State v. Peck, 253 S.W. 1019, . 
299 Mo. 454. 

Tex.—^Moore v. State, 225 S.W. 261, 
88 Tex.Cr. 154. 

20 C.J. p 478 note 95. 

Assignment 

Tex.—New v. State. 74 S.W.2d 697, 
127 Tex.Cr. 30. 

27. Mo.—State v. Peck, 253 S.W. 
1019, 299 Mo. 454. 

Utah.—State v. Horne, 220 P. 378, 
62 Utah 376. 

28. Fla.—^Brown v. State, 109 So. 
438, 92 Fla. 538. 

29. Ala.—^Bauer v. State, 146 So. 539, 
25 Ala.App. 355—^Brown v. State, 
141 So. 725, 25 Ala,App. 117—Pruitt 
V. State, 105 So. 429, 21 Ala.App. 
113. 

Ind.—Yoder v. State, 194 N.E. 645, 
650, 208 Ind. 50, quoting Corpus 
Juris. 

Mo.—State v. Sheets, 289 S.W. 553— 
State v. Ross, 279 S.W. 411, 312 
Mo. 510. 

N.J.—State V. Redfield, 166 A. 757, 9 
N.J.Misc. 751, affirmed 158 A. 544, 
108 N.J.Law 562. 
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bezzlement of monc}' sustain a charge of embezzle¬ 
ment of a check, draft, note, or other such instru- 
ment.30 If the check, or other evidence of indebt¬ 
edness, was merely the means by which the money 
alleged to have been embezzled was procured, there 
is no variance.^^ 

Embezzlement of personal property and of the 
proceeds thereof are distinct offenses, and evidence 
in proof of one is inadmissible to prove the oth- 
er.32 

Under an indictment for the embezzlement of 
money and drafts, evidence that money only or 
drafts only were embezzled does not amount to 
failure of proof.22 

Under some statutes if the offense charged is 
described with sufficient certainty, and there is such 
a degree of identity between the allegations and 
proof as to protect accused from a second prosecu¬ 


tion for the same offense, a variance between the 
allegations and proof as to the property involved 
is immaterial.^* 

Unnecessary allegations. While, as discussed in 
§ 29 b, it is not necessary to allege that money em¬ 
bezzled was lawful money of the United States, 
it has nevertheless been held that if such allegation 
is made it must be proved,25 although there is au¬ 
thority to the contrary.25 So, where an indictment 
unnecessarily specifies the kind of money embez¬ 
zled, the averment becomes material and must be 
proved as laid.27 

c. Value or Amount of Property 

Except as the punishment to be Imposed may be af¬ 
fected by the value of the embezzled property, It is suf¬ 
ficient to prove embezzlement of any part of the amount 
alleged to have been embezzled. 

If the value of the property embezzled is not an 


Tex.—^Miller v. State, 52 S.W.2d 790, 
122 Tex.Gr. 59. 

W.Va.—State v. Hudson, 117 • S.E. 

122, 93 W.Va- 435. 

20 C.J. P 478 note 96. 

30. Cal.—^People v. Borchers, 247 P. 
1G34, 199 Cal. 52. 

Mo.—State v. Sheets, 289 S.W. 553. 
Tex.—Scisson v. State, 61 S.W.2d 703, 
121 Tex.Cr. 71—^Meyers v. State, 8 
S,W.2d 126, 110 Tex.Cr. 212. 
Shortag'e of acoounts 

(1) In prosecution for embezzle¬ 
ment of check, proof showingr short- 
tige in accused’s accounts is Im¬ 
proper.—State V. Horne, 220 P. 378, 
62 Utah 376. 

(2) In such case evidence that ac¬ 
cused failed to account for the mon¬ 
ey obtained for the check would be 
proper if limited to showing failure 
to account for the check as &n en¬ 
tirety.—State V. Horne, supra, 

31. Arlz.—^Liewls v. State, 248 P. 39, 
30 Ariz. 466. 

Cal.—^People v. Gorman, 271 P. 361, 
94 CaLApp, 397—People v. Roberts, 
259 P. 1009, 85 CaLApp. 697—Peo¬ 
ple V. Keller, 260 P. 585, 79 CaLApp. 
612—JPeople v. Forman, 228 P. 378, 
67 CaLApp. 693. 

Colo.—^McGuire v. People, 262 P. 1015, 
83 Colo. 154. 

D.C.—Cooper v. U. S., 30 P.2d 567, 58 
App.D.C. 335. 

Ill.—^People V. Ervin, 174 N.E. 529, 
342 Ill. 421. 

Ind._-yoder v. State, 194 N.E. 645, 
650, 208 Ind. 50, quoting Corpus 
Jorls—^Young v. State, 183 N.E. 
100, 204 Ind. 331. 

Minn.—State v. Peterson, 208 N.W. 
761, 167 Minn. 216. 

Miss.—Simmons v. State, 141 So. 288, 
165 Miss. 732. 

Mo,—State v. Watkins, 87 S.W.2d 184, 
337 Mo. 901—State v. Miller, 57 S.- 


W.2d 1080, 332 Mo. 307—State v. 
Meininger, 268 S.W. 71, 306 Mo. 
675. 

Neb.—Gorton v. State, 221 N.W. 689, 
117 Neb. 556. 

OkL—Hicks V. State, 23 P.2d 219, 54 
Okl.Cr. 431—^Fulkerson v. State, 
189 P. 1092, 37 OkLCr. 103. 

Or.—State v. Cooke, 278 P. 936, 130 
Or. 552. 

Tex.—Pope v. State, 70 S.W.2d 193, 
126 Tex.Cr. 35—^Bennett v. State, 60 
S.W.2d 790, 124 Tex.Cr. 128. 

20 C.J. p 478 note 97. 

Checks credited to accused 

(1) Where indictment charged em¬ 
bezzlement of *‘1800 gold, silver and 
paper money of the value of $800, 
property of said E. T. P.,” and proof 
showed that company which accused 
owned and managed had collected 
eight hundred dollars in form of 
check for E T, P., received credit 
therefor at the bank, ajid expended 
same for private uses, there was no 
variance.—Gurley v. State, 248 S.W. 
902, 167 Ark. 413. 

(2) Where indictment charged ac¬ 
cused with embezzlement of three 
hundred and seventy dollars in gold, 
silver, and paper money, there was 
no variance beiween allegation and 
proof, where prosecuting witness tes¬ 
tified that accused was his agent to 
sell mules, that he Instructed accused 
to deposit the money in bank, that 
accused sold some of the mules and 
did not deposit the money in such 
bank, but deposited checks which he 
received for some of the mules in 
another bank in his own name, and 
then withdrew the same, since the 
jury could have found that the mon¬ 
ey deposited in the name of the ac¬ 
cused was really the money of the 
prosecuting witness.—Kent v. State, 
220 S.W. 814, 143 Ark. 439. 
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32. Fla.—Swerdlin v. State, 196 So. 
143, 142 Pla. 516. 

Iowa.—State v. Pox, 198 N.W. 777, 
197 Iowa 1259. 

Ky.—^Bass v. Commonwealth, 300 S. 

W. 866, 222 Ky. 310. 

S.C.—State V. Cody, 186 S.E. 166, 180 

S. C. 417. 

Tenn.—^Brown r. State, 39 S.W.2d 
746, 162 Tenn. 689. 

Tex.—Scisson v. State, 61 S.W.2d 
703, 121 Tex.Cr. 71. 

20 C.j. p 479 note 99. 

Disposal of property authorized 
Where contract expressly author¬ 
ized accused as agent to sell certain 
property, a conviction under an in¬ 
dictment for embezzling such proper¬ 
ty as agent cannot be sustained on 
evidence that he sold the property 
and did not account for proceeds.— 
State V. Pox, 198 N.W. 777, 197 Iowa 
1259. 

33. Iowa.—State v. Glaze, 159 N.W. 
260, 177 Iowa 467. 

34i Cal.—^People v. Fleming, 82 P.2d 
593, 220 Cal. 601. 

Money 

Evidence of theft of money, paid 
broker by customer bn price of stock, 
which broker failed to purchase, held 
not fatal variance from allegation of 
theft of shares of stock.—^People v. 
Fleming, supra. 

35. Ga.—Watson v. State, 64 Ga. 
61. 

Or.—State v. Neilon, 73 P. 321, 48 
Or. 168. 

20 C.J. p 479 note 3. 

36. N.T.—^People v. Hearne, 20 N. 

T. S. 806. 

20 C.J. p 479 note 4. 

37. Del.—State v. Norkewicz, 51 A. 
601, 19 Del. 299. 
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•element of the offense, an allegation and proof of 
value is unnecessary.38 

In a prosecution for embezzlement it is not nec¬ 
essary to prove the precise value or amount of the 
money or other property alleged to have been em¬ 
bezzled, but it is sufficient to prove the embezzle¬ 
ment of any part of such amount,^9 or it may be 
shown that an amount greater than that alleged was 
converted.^® 

The aggregate amount of a continuous series of 
conversions at different times and in different 
amounts may be proved to make up the amount 
charged but if the indictment charges embezzle¬ 
ment of an aggregate sum made up of several spe¬ 
cific items it is not competent to show, except as 
bearing upon motive,^^ that money not embraced 
in such aggregate sum was embezzled at another 
time than that specified in the indictments^ 

Where any part of the punishment depends on the 


value of the property, its value must be proved as 
allegedS^ Hence, where the offense is punishable 
as grand or petit larceny according to the value or 
amount embezzled, it is necessary, in order to war¬ 
rant a conviction for a felony, to prove the embez¬ 
zlement of money or property to the extent at least 
of the value fixed by law as the minimum for grand 
larcenyS^ If the information fails to allege the 
specific value of the property, evidence of such val¬ 
ue is inadmissible for the purpose of conviction of 
a higher degree than that chargedS® 

d. Ownership and Possession of Property 

Ownership of the embezzled property must ordinarily 
be proved as alleged In the Indictment or Information. 

Where ownership of the embezzled property is 
an essential allegation, there can be no conviction 
of embezzlement unless the proof substantially sup¬ 
ports the allegations of ownership and possession of 
the money or other property embezzled,^ and this 


3& Ill.—^People V. Chisholm, 19 N. 
R2d 578, 370 Ill. 634. 

39. Cal.—^People v. Haentsch, 263 P. 
345, 88 Cal.App. 302—^People v. 
Ledbetter, 259 P. 982, 85 CaLApp. 
514—^People v. Rlordan, 260 P. 190, 
79 Cal.App. 488. 

IlL^People V. Jdooney, 162 N.B. 148, 
330 Ill. 565. 

Iowa.—State v. Berg, 204 N.W. 441, 
200 Iowa 627. 

Mass.—Commonwealth v. O’Connell, 
174 N.E. 665, 274 Mass. 315. 

N.J.—State V. Knauer, 165 A. 121, 
9 N.J.M1SC. 581. 

N.C.—State v. Dula, 175 S.E. 80, 206 
N.C. 745. 

Okl.—Landrum v. State, 63 P.2d 994, 
60 Okl. Cr. 259—^Lunday v. State, 
298 P. 1054, 50 OkLCr, 431—Fulker¬ 
son V. State, 189 P. 1092, 17 Okl.Cr. 
103. 

S.D.—State v. Ewert, 219 N.W. 817, 
52 S.D. 619. 

Utah.—State v. Olson, 287 P. 181, 76 
Utah 583. 

20 C.J. p 479 note 6. 

40. U.S.—U. S. V. Pish, C.C.N.T.. 24 
F. 585. 

N.D.—State v. Bickford, 147 N.W. 

407, 28 N.D. 36, Ann.Cas.l916D 140. 
20 C.J. p 479 note 7. 

41. Kan.—State v. Gordon, 68 P.2d 
635, 638, 146 Kan. 41, quoting Cor- 
pns Juris. 

Mo.—State v. Lomax, 14 S.W.2d 436, 
322 Mo. 86. 

Neb.—Gorton v. State, 221 N.W. 689, 
117 Neb. 666. 

Okl.—Smith v. State, 69 P.2d 394, 61 
OkLCr. 427—Griswold v. State, 212 
P. 1018, 23 OkLCr. 136—Fulkerson 
V. State, 189 P. 1092, 17 Okl.Cr. 
103. 

S.C.—State V. Wells, 161 S.E. 177, 
162 S.C. 509. j 


Tex.—McKinney v. State, 283 S.W. 

798, 104 Tex.Cr. 215. 

2j0 C.J. p 479 note 8. 

As applied to public officers 

(1) The Iowa statute providing 
that money embezzled by a series of 
acts during the same employment 
shall be considered one offense was 
held not to apply to an offense by a 
public officer, and that, in prosecu¬ 
tion of municipal court bailiff for 
embezzlement of fees collected in 
each of several months, evidence 
tending to show accused's failure to 
pay over aggregate amount embez¬ 
zled on demand was necessary to 
warrant submission to jury of is¬ 
sue of embezzlement of total amount. 
—State V. Berg, 204 N.W. 441, 200 
Iowa 627. 

(2) However, in prosecution of 
public official under Oklahoma stat¬ 
ute penalizing misappropriations by 
public officers, the court was held 
not required to limit jury to one 
particular item of embezzlement as 
basis for conviction.—Casselman v. 
State, 54 P.2d 678, 58 OkLCr. 371. 

Effect of bill of partio^ars 

Under an information charging the 
embezzlement of a specific sum of 
money at various times between two 
dates named, checks by which ac¬ 
cused procured such money may be 
admissible in evidence, although a 
bill of particulars furnished by the 
prosecution gave the date of each 
check as the date of a conversion 
in the series instead of a subsequent 
date on which the money was re¬ 
ceived and converted, there being no 
material variance between the bill of 
particulars' and the proofs in this 
respect.—Gorton v. State, 221 N.W. 
689, 117 Neb. 556. 


42. Iowa.—State v. Glaze. 159 N.W. 
260, 177 Iowa 457. 

43. Iowa.—State v. Glaze, supra 

44. Ill.—People v. Anderson, 183 N. 
E. 588, 350 Ill. 603. 

45. Fla.—Crawford v. State, 113 So. 
90, 93 Fla 1082—Crawford v. State, 
96 So. 837, 85 Fla. 498. 

S.D.—State v. Millard, 138 N.W. 366, 
30 S.D. 169. 

Tex.—Gerard v. State, 10 Tex.App. 
690. 

Value of promissory note must be 
proved.—Crawford v. State, 113 So. 
90, 93 Fla 1082. 

48. Philippine.—^U. S. v. Abad, 23 
Philippine 504. 

47. Ala—^May v. State, 114 So. 788, 
22 Ala.App. 278. 

Ariz.—^Drake v. State, 85 P.2d 984, 
53 Ariz. 93—^Kendall v. State, 299 
P. 1029, 1031, 38 Ariz. 314, citing 
Corpus Juris. 

Ill.—^People V. Heinzelman, 184 N.E. 
600, 361 Ill. 402—People v. Feld-, 
stein, 174 N.E. 843, 342 Ill. 615. 
Pa.—Commonwealth v. Heil, 8 Pa 
Dist. & Co. 797, 19 Berks Co.L.J. 89. 
Tex.—Grice v^ State, 225 S.W. 172, 
88 Tex.Cr. 106. 

20 C.J. p 480 note 13. 

What is not variance 

(1) There is no variance from an 
allegation in an indictment for em¬ 
bezzlement that the funds embezzled 
were the property of accused's em¬ 
ployer, where there was evidence on 
behalf of the people to show that 
fact although there was other evi¬ 
dence tending to show that the mon¬ 
ey belonged to another.—^People v. 
Mooney, 135 N.E. 776, 303 Ul. 469. 

(2) Where indictment alleged that 
accused embezzled money belonging 
to a gin company, and it appeared 
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has been held so even where it is held unnecessary 
to allege ownership as a fact separate and distinct 
from the necessary inference arising from the 
fiduciary relation of accused.^^ However, a mere 
technical variance between the allegations and proof 
is immaterial,as is a variance which does not 
mislead accused in making his defense or subject 
him to double jeopardy for the same offense.®® 


Where special ownership in one has been proper¬ 
ly alleged and proved, failure of proof as to capac¬ 
ity for ownership by another in whom general own¬ 
ership has been alleged is immaterial.®^ 

Corporate existence. Except where statutes ren¬ 
der variances in description of the owner immate- 
rial,®2 the corporate existence of the alleged own- 


that company operated two gins, one 
known as Gin No. 1 and other as 
Gin No. 2, and evidence showed that 
accused checked on account of Gin 
No. 2, there was not a variance be¬ 
tween pleading and proof.—Stiles v. 
State, 141 S.W.2d 327, 139 Tex.Cr. 
444. 

(3) Under allegation that corpora¬ 
tion owned proceeds of sale of bonds 
embezzled by salesman, evidence that 
corporation’s president, who was also 
sales manager, executed contract 
with salesman stating salesman had 
no direct contractual relations with 
corporation did not produce variance. 
—McCue V. State, 65 S.W.2d 314. 124 
Tex.Cr. 624. 

(4) Other instances see 20 C.J. p 
480 note 13 [b]. 

Ownership by one other than ac¬ 
cused must be proved.—State v. Hat- 
trem. 13 P.2d 618, 140 Or. 371. 

Corporate name 

Variance between indictment and 
proof as to name of corporation, 
property of which was charged to 
have been embezzled, is fatal,— 
Speaker v. State, 75 So. 178, 16 Ala. 
App. 33. 

Proof of election and installation 
of a corporate offlcer, and that 
while acting as such he embezzled 
the money, will support an indict¬ 
ment charging that accused, “being 
then and there an officer, to wit, the 
financial secretary” of a private cor¬ 
poration, embezzled its money. It is 
immaterial that he gave no bond as 
required by the by-laws.—Common¬ 
wealth V. Logue, 36 N.B. 475, 160 
Mass. 551. 

PabUc officers 

(1) Village treasurer cannot be 
convicted of embezzlement for mis¬ 
appropriation of funds collected by 
him after they had reached school 
district treasury, under information 
alleging embezzlement of funds be¬ 
longing to village.—State v. Peterson, 
218 N.W. 367, 195 Wis'. 351. 

(2) Proof that accused embezzled 
public funds of Pt. Smith district of 
Sebastian county held not variance 
with charge of embezzling funds of 
Sebastian county.—^Dearen v. State, 
9 S.W.2d 30, 177 Ark. 448. 
ludlvidnal ownership 

Proof of partnership or corporate 
ownership of embezzled property 
does not support allegation of in¬ 


dividual ownership.—^People v. Peld- 
stein, 174 N.B. 843, 342 Ill. 615. 
Separate corporation 
Variance betw’een information 
charging embezzlement by agent of 
property of association and proof 
showing property belonged to sepa¬ 
rate corporation managed by agent 
held fatal.—Kendall v. State, 299 P. 
1029, 38 Ariz. 314. 

48. Ala.—Reeves v. State, 11 So. 158, 
95 Ala. 31—^W€Lshington v. State, 72 
Ala. 272. 

49. U.S.—Burke v. U. S., C.C.ACal., 
58 F.2d 739. 

Cal.—People v. Wiezel, 104 P.2d 70, 
39 Cal.App.2d 657. 

20 C.J. p 480 note IS. 

Name of association 
In prosecution of treasurer of as¬ 
sociation for embezzlement, evidence 
that name of order was different 
from that alleged held insufficient to 
render conviction error.—Provo v. 
State, 110 So. 320, 21 Ala.App. 595. 
Name of cozpozation 

(1) An immaterial variance in 
name of corporate owner will not 
vitiate the indictment.—State v. 
Goode, 27 N.W. 772, 68 Iowa 593— 
20 C.J. p 467 note 15. 

(2) Where Indictment alleged em¬ 
bezzlement from “Home Bank of Tal¬ 
lapoosa.” and evidence clearly 
showed that bank was generally 
known by that name and that prop¬ 
erty embezzled belonged to bank re¬ 
ferred to in indictment, certificate of 
incorporation disclosing that bank 
was incorporated as “Home Bank” 
held properly admitted, as against 
objection that there was fatal vari¬ 
ance.—^Adsmond v. State, 170 S.B. 
525, 47 Ga.App. 444. 

Joint ownership 

(1) Conviction was sustained un¬ 
der indictment charging ownership in 
named person, notwithstanding evi¬ 
dence disclosed ownership in person 
named and to others jointly.—^McMil¬ 
lan v. Commonwealth, 80 S.W.2d 24, 
258 Ky. 354. 

(2) Proof of ownership in wife 
constitutes immaterial variance from 
allegation of ownership by both hus¬ 
band and wife.—^People v. Lindsay, 
242 P. 87, 75 Cal.App. 115. 

FnhUc moneys 

(1) In a prosecution for embezzle¬ 
ment of public moneys belonging to 
the state and county, the gist of the 

72R 


offense being the embezzlement of 
public moneys, it is unnecessary to 
plead and prove that ownership was 
in either the state or county alone.— 
State V. Matkins, 34 S.W.2d 1, 326 
Mo. 1072. 

(2) Hence proof not showing em¬ 
bezzled property was joint property 
of state and county did not consti¬ 
tute variance from Indictment for 
aiding and abetting in embezzling 
public funds of state and county.— 
Watson V. State, 12 S.W.2d 375, 158 
Tenn. 212. 

(3) Bvidence showing embezzle¬ 
ment of school and road funds held 
not at material variance with infor¬ 
mation charging embezzlement of 
township funds, such funds being 
held by the township in trust for 
road and school districts.—State v. 
Colson, 30 S.W.2d 59, 325 Mo. 510— 
State V. Baker, Mo., 285 S.W. 416. 
Decedent or Ms estate 

(1) If evidence warranted finding 
that accused appropriated money to 
own use, whether embezzlement was 
from decedent or estate held imma¬ 
terial under statute providing that 
error as to person injured is imma¬ 
terial if offense is described with suf¬ 
ficient certainty.—State v. Sterett, 
295 P. 182, 160 Wash. 439. 

(2) In such case, where the evi¬ 
dence shows embezzlement of money 
belonging either to decedent or es¬ 
tate, proof of exact time of embezzle¬ 
ment is not required.—State v. Ster¬ 
ett, supra. 

50. CaJ.—^People v. Talbot, 28 P.2<J 

1057, 220 Cal. 3. 

Description, of municipality 

Where indictment charged accused 
as county treasurer with embezzling 
moneys of school district No. 154, 
township 9 north, range 2 east of the 
third principal meridian, S county. 
Ill., whereas proof showed school 
district was union district including 
portion of F county, there was no 
material variance.—^People v. Lee, 
190 N.B. 264, 356 Ill. 294. 

51. Cal.—People v. Cohen, 235 P. 658, 

71 CaLApp. 367. 

Surplusage 

The allegation of general owner¬ 
ship is treated as surplusage.—^Peo¬ 
ple V. Cohen, 235 P. 668, 71 CahApp. 
367. 

52. Ky.—^Runyon v. Commonwealth, 

286 S.W. 1076, 215 Ky. 689. 
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er must be proved,53 particularly in prosecutions 
under statutes applying only to corporations but 
an allegation that the owner is a corporation is suf¬ 
ficiently sustained by proof that it is a de facto cor- 
poration.55 

Names of partners or members of association. 
It has been held that since a partnership is not a 
person as distinguished from the members compos¬ 
ing the firm in whom the right of the property ex¬ 
ists, where the title to the property is alleged to be 
in a partnership composed of many persons, the 
names of the persons must be proved.®® It has been 
held otherwise in the case of an unincorporated as- 
sociation.®*^ 

Qualified ownership. An allegation of owner¬ 


ship in the person or corporation named is sus¬ 
tained by proof of a qualified ownership.®® 

Explaining variance. Parol evidence has been 
held admissible to explain a variance.®® 

e. Fidnciaiy Relationship 

The relationship of the accused to the person injured 
must be proved as alleged. 

The averment of the relation in which accused 
stood to the person injured by his wrongful act is 
a material one, and failure to prove such averment 
is fatal.®® Where the evidence sustains the allega¬ 
tions of the indictment, the fact that it also estab¬ 
lishes an embezzlement by accused in another ca¬ 
pacity does not constitute a variance.®^ 


railare of court to find materiality 
Under a statute rendering a vari¬ 
ance in description of owner imma¬ 
terial if trial court does not find 
otherwise, failure to prove that bank, 
from which funds were embezzled, 
was incorporated as alleged held not 
variance, where proof showed money 
embezzled to be property of such 
bank.—State v. Boss, 279 S.W. 411, 
312 Mo. 510. 

53. Ariz.—Gibbs v. State. 293 P. 976, 
978, 37 Ariz. 273, 74 A.i:i.R. 1105, 
citing Corpus Juris. 

20 C.J. p 480 note 17. 

54. Ky.—Runyon v. Commonwealth, 
286 S.W. 1076, 216 Ky. 689. 

55. Cal.—People v. Talbot, 28 P.2d 
1057, 220 Cal. 3. 

20 C.J. p 480 note 18. 

56. Ill.—People v. Dettmerlng, 116 
N.E. 205, 278 Ill. 580. 

67. Cal.—^People v. Mahlman, 23 P. 
145, 82 Cal. 585—^People v. Cohen, 
235 P. 658, 71 Cal.App. 367. 

58. Ariz.—^Dralce v. State, 86 P.2d 
984, 53 Ariz. 93. 

Ill.—People v. Jasiecki, 133 N.E. 281, 
301 Ill. 23. 

20 C.J. p 481 note 19. j 

Power of disposition, care, and con¬ 
trol 

There is no fatal variance between 
allegation and proof of ownership, 
although entire beneficial interest 
was not in person alleged, where he 
had power of disposition and care, 
control, and management.—Coney v. 
State, 272 S.W. 197, 100 Tex.Cr. 380. 

59. Tex.—Leonard v. State, 7 Tex. 
App. 417. 

20 C.J. p 481 note 20. 

€0. Ala.—Osley v. State, 115 So. 858, 
22 Ala.App. 390. 

Mo,—State v. Adams, 300 S.W. 738, 
318 Mo. 712. 

Tex.—Grice v. State, 225 S.W. 172, 
88 Tex.Cr. 106. 

20 C.J. p 481 note 21. 

Relationship to time of offense 
(1) To support charge of fraudu¬ 


lent appropriation of money while in 
capacity of agent, proof of confiden¬ 
tial relation up to and including time 
of alleged embezzlement must be in¬ 
troduced.—People v. Ephraim, 246 P. 
769, 77 CaLApp. 29. 

(2) Date of alleged fraudulent ap¬ 
propriation must be proved, where 
termination of confidential relation 
was In doubt, so as to determine 
whether appropriation occurred dur¬ 
ing continuance of confidential rela¬ 
tion.—^People v. Ephraim, supra. 
Attorney as agent 

(1) Where Indictment charged 
that attorney as agent of client un¬ 
lawfully embezzled and converted to 
his own use money belonging to 
client and proof showed that attor¬ 
ney was employed to file claim, and 
by written power of attorney ap¬ 
pointed as agent and attorney in 
fact to settle claim and that attor¬ 
ney indorsed checks payable to cli¬ 
ents and converted proceeds to his 
own use, attorney could not escape 
conviction for embezzlement on 
ground that there was variance.— 
Stephenson v. State, 135 S.W.2d 1005, 
138 Tex.Cr. 384. 

(2) Other instances see 20 C.J. p 
481 note 21 [cj. 

Agent or bailee 

Proof of agency is unnecessary un¬ 
der statute punishing embezzlement 
by bailee.—State v. Cavanaugh, 236 
N.W. 96, 214 Iowa 457. 

Bailee or pledgee 

Evidence showing accused to be a 
pledgee does not support charge of 
embezzlement by bailee under statute 
relating only to bailees.—State v. 
Peck, 253 S,W. 1019, 299 Mo. 464. 
Bmployment or election 

Proof that accused was elected to 
ofllce of secretary is not at variance, 
with averment that embezzled funds 
came to accused through employ¬ 
ment as secretary.—^W ortman v. 
State, 18 Ohio App. 283. 

Public offleem 

(1) In prosecution of deputy sher¬ 


iff for misapplication of county 
funds, the main thing to be proved 
was whether accused was a deputy 
sheriff, and as such received money, 
but did not pay the money where the 
law directed.—Reed v. State, Tex.Cr., 
149 S.W.2d 119. * 

(2) In prosecution against asses¬ 
sor-collector of school district for 
misapplying funds of district, indict¬ 
ment charging that accused was an 
officer of government of state, in that 
he was tax assessor-collector of 
school district, was not at variance 
with proof merely because of charge 
that accused was an officer of the 
government.—^Dupuy v. State, 121 S. 
W.2d 1003, 136 Tex.Cr. 595. 

Nature of position. 

Under statute applying to “any offi¬ 
cer, agent, clerk or attorney at law 
or in fact," proof that accused was 
cashier or bookkeeper is at variance 
with allegation that he was a clerk. 
—Miller v. State, 225 S.W. 382, 88 
Tex.Cr. 77—Miller v. State, 225 S.W. 
379, 88 Tex.Cr. 69, 12 A.L.R. 597. 

Nature of trust 

(1) To convict of larceny afrer 
trust, exact trust, substantially as 
alleged in indictment, must be proved. 
Ga.—Clack v. State, 170 S.E. 398, 

47 Ga.App. 323. 

S.C.—State V. Cody, 186 S.E. 165, ISO 

S.C. 417. 

(2) Evidence that bank’s agent in¬ 
trusted money to accused held not at 
variance with indictment charging 
bank intrusted accused with money. 
—^Newman v. State, 150 S.E. 449, 40 
Ga.App. 553. 

61. Ala.—Barr v. State, 65 So. 197, 

10 Ala.App. 111. 

20 C.J. p 481 note 22. 

Public funds 

In prosecution for embezzlement 
where indictment charged accused 
with misappropriating public funds 
while acting as chief deputy sheriff 
of Pulaski county, there was no “va¬ 
riance” between indictment and 
proof, even if accused did, in part. 
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Purpose of bailment or trust. The purpose of 
the bailment or trust must be proved as alleged, 
although under indictment for embezzlement by 
bailee for more than one purpose conviction is prop¬ 
er if property was received for one of such pur- 

poses,^3 

§ 38. Presumptions and Burden of Proof 

The burden is on the state to prove the essential 


elements of the offense, but the accused may be required 
to rebut a prima facie case established against him. 

As in other criminal cases the burden of proving 
all the elements of the crime of embezzlement rests 
on the prosecution.®^ If, however, the state has 
made a prima facie case of embezzlement, as by 
proving facts which give rise to a presumption in 
its favor, it becomes incumbent on accused to ad¬ 
duce evidence in denial or explanation of the in¬ 
criminating circumstances.®® 


embezzle money intended for sheriff 
and in part intended for collector, 
^nd accounts to which misappropri¬ 
ated funds were apportionable were 
immaterial, where each item had been 
traced to accused who officially re¬ 
ceived and personally retained the 
money.—Collins v. State, 143 S.W.2d 
1, 200 Ark. 1027. . 

62L 6a.—Carty v. State, 106 S.K 11, 
26 Ga.App. 249. 

63. Tex.—^Himmelfart) v. State, 174 
S.W. 586, 76 Tex.Cr. 173. 

64. Ala.—Mauldin v. State, 177 So. 
309, 28 Ala.App. 30—Enzor v. State, 
167 So. 336, 339, 27 Ala.App. 60, 
citing Corpus Juris, certiorari de¬ 
nied 167 So. 340, 232 Ala. 256. 

Ark.—Singer v. State, 112 S.W.2d 
426, 195 Arjk. 345. 

Cal.—^People v. Kay, 94 P.2d 361, 
34 Cal.App.2d 691. 

Pla.—Crawford v. State, 96 So. 837, 
85 Fla. 498. 

Ill.—People V. Heilemann, 199 N'.E. 
792, 362 Ill. 322—People v. Streich, 
198 N.E. 350, 361 Ill. 490. 

N.D.—State v. Gammons, 256 N.W. 
163, 166, 64 N.D. 702, quoting Cor- 
pus Jnzis. 

Utah.—State v. Christiansen, 94 P. 

2d 472, 98 Utah 278. 

20 C.J. p 482 note 33. 

Agency 

Ohio.—Poster v. State, 175 N.B. 713, 
38 Ohio App. 124. 

Tex.—Grice v. State, 225 S.W. 172, 
88 Tex.Cr. 106. 

Value of property 

Fla.—Crawford v. State, 96 So. 837, 
85 Fla. 498. 

Conversion by accused 

Pla.—Crawford v. State, supra. 

Ill.—People V. Streich, 198 N.E. 350, 
361 Ill. 490. 

Tex.—Meyers v. State, 8 S.W.2d 125, 
110 Tex.Cr. 212—Grice v. State, 
225 S.W. 172, 88 Tex.Cr. 106. 

Wash.—State v. Mahaffay, 72 P.2d 
1028, 192 Wash. 76. 

Kaok of consent 

Ill.—^People V. Heilemann, 199 N.E. 
792, 862 Ill. 322. 

Tex.—^Taylor v. State, 4 S.W.2d 564, 
109 Tex.Cr. 323. 

Intent 

(1) Where an essential element of 
the offense, the burden is on the pros¬ 


ecution to prove a felonious intent on 
the part of accused. 

Ala.—Mauldin v. State, 177 So. 309, 28 

Ala.App. 30. 

Ga.—McJenkin v. State, 7 S.E.2d 812, 

62 Ga.App. 321. 

Ill.—People V. Heilemann, 199 N.E. 

792, 362 IlL 322. 

20 C.J. p 482 note 36. 

(2) It has been held, however, that 
where there has been a wrongful con¬ 
version of a fund criminal Intent to 
embezzle may be inferred from the 
act itself. 

Ark.—Gurley v. State, 248 S.W. 902, 

157 Ark. 413. 

Colo.—White v. People, 230 P. 614, 

76 Colo. 208. 

Mo.—^Heifer v. Hamburg Quarry Co., 

233 S.W. 275, 208 Mo.App. 58. 

(3) So, as heretofore stated in § 
12, intent may be inferred where the 
act denounced by the statute as a 
crime is knowingly and voluntarily 
committed. 

(4) If one takes property belong¬ 
ing to another in bona fide belief 
that he has right to take it, no fe¬ 
lonious intent can be inferred; but. 
where the taker is conscious of fact 
that he is committing wrong in tak¬ 
ing property, such intent may be in¬ 
ferred.—State v. Larson, 211 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

(5) Jury may infer fraudulent in¬ 
tent from retention for long period 
of time without satisfactory explana¬ 
tion of money to which one admit¬ 
tedly has no right.—State v. Sullivan, 
224 P. 586, 129 Wash. 42. 

(6) The inference of felonious in¬ 
tent is never conclusive as against 
defense of good faith supported by 
evidence of an honest claim of right. 
—White V. People, supra. 

(7) Where city collector mixed 
funds of city and funds of improve¬ 
ment districts so that it could not 
be ascertained whether funds on hand 
belonged to one or the other, the jury 
might infer that they were so mixed 
with intent to deprive the owner 
thereof.—^Miller v. State, 243 S-W. 
958, 155 Ark. 13. 

(8) Guilty intent of accused is 
necessarily inferred from accused's 
voluntary deposit of client's draft to 
accused's bank accoimt contrary to 


client's instructions.—^People v. Nev- 
in, 175 N.E. 797, 343 Ill. 597. 

(9) Criminal intent is presumed 
to have been formed in county where¬ 
in corporate officer obtained posses¬ 
sion thereof.—^Denmark v. State, 161 
S.E. 286, 44 Ga.App. 157. 
TTnlneorporated assodaldon. 

That an unincorporated organiza¬ 
tion has written articles of associa¬ 
tion or partnership will not be pre¬ 
sumed.—^People V. Cohen, 235 P. 658, 
71 Cal.App. 3.67. 

65. Ala.—^Enzor v. State, 167 So. 
336, 339, 27 Ala.App. 60, citing Cor- 
pus Juris, and certiorari denied 167 
So. 340, 232 Ala. 256. 

Miss.—Lipscomb v. State, 114 So. 754, 
148 Miss. 410. 

Nev.—State v. Monahan, 249 P. 566, 
50 Nev. 27. 

N.D.—State v. Gammons, 256 N.W. 
163, 166, 64 N.D. 702, quoting Cor¬ 
pus Juris. 

Tex.—^McKinney v. State, 283 S.W. 

798, 104 Tex.Cr. 315. 

Utah.—State v. Christiansen, 94 P.2d 
472, 98 Utah 278—State v. Olson, 
287 P. 181, 75 Utah 583. 

Wis.—Glasheen v. State, 205 N.W. 

820, 188 Wis. 268. 

20 C.J. p 482 note 34. 

Fresumptions generally 

(1) Accused is presumed to intend 
the ordinary consequences of his vol¬ 
untary acts.—State v. Owen, 244 P. 
516, 119 Or. 15. 

(2) Eligibility to office will be pre¬ 
sumed from an appointment regular 
in form, and by proper authority.— 
State V. Ring, 11 N.W. 233, 29 Minn. 
78. 

(3) Under the statute punishing 
embezzlement and false accounts by 
officers, the law infers that property, 
which the officer does not account 
for, has been appropriated to his use 
and benefit.—^Lyon v. State, Okl.Cr., 
100 P.2d 287. 

mtent 

(1) In prosecution of county treas¬ 
urer for embezzlement, proof of 
fraudulent intent held unnecessary, 
where under statute intent was pre-' 
sumed when funds held in trust by 
virtue of office were applied other¬ 
wise than as permitted by law.— 
Landrum v. State, 63 P.2d 994, 60 
OkLCr. 259. 
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A statute providing that proof of neglect or re¬ 
fusal to pay over within a specified time money re¬ 
ceived shall be prima facie evidence of a fraudulent 
intent or conversion®® is valid.®^ Accused may re¬ 
but this statutory presumption by proof of circum¬ 
stances which would disprove the conversion.®® 

A provision for the payment of interest by ac¬ 
cused on funds deposited with him raises a rebut¬ 
table presumption of a debtor and creditor, rather 
than a trust, relationship.®® 

§ 39. Admissibility of Evidence 

In general only evidence which tends to throw light 
on the Issue of guilt or innocence of the accused is ad¬ 
missible. 


The general principles of law relating to the com¬ 
petency of evidence as determined by its nature and 
source, such as best and secondary, documentary, 
and parol evidence; admissions, confessions and 
declarations; opinions of witnesses, hearsay and 
the like; and which are applicable to all criminal 
prosecutions, are treated in Criminal Law. 

The questions herein discussed as to the admis¬ 
sibility of evidence are confined to its materiality 
and relevancy to prove or disprove the commission 
of the specific offense of embezzlement. In general, 
evidence of any facts or circumstances tending to 
throw light upon the issue of guilt or innocence is 
admissible,"^® while evidence which is immaterial or 


<2) In prosecution agrainst county 
court clerk for embezzlement of coun¬ 
ty funds In which state offered evi¬ 
dence of conversion of state warrant, 
clerk must rebut fraudulent intent 
by showing honest disposition of pro¬ 
ceeds of warrant.—^Enzor v. State, 167 
So. 336, 27 Ala.App. 60, certiorari de¬ 
nied 167 So. 340, 232 Ala. 256. 

Xntent of aider and abettor 

While intent is essence of crime 
of aiding in misapplication of bank 
funds, accused knowing of inability 
to meet overdraft and that bank 
would suffer loss by paying his check, 
is presumed to intend such conse¬ 
quences.—State V. Owen, 244 P. 616, 
119 Or. 15. 

Ownership 

Evidence that prosecuting witness 
had possession of note and delivered 
it to accused for collection raised 
presumption that title to note was In 
prosecuting witness, not in accused 
charged with embezzling proceeds.—■ 
State V. Miller, 57 S.W.2d 1080, 332 
Mo. 307. 

On proof of receipt of employer’s 
funds by accused he must explain 
what happened to them.—Common¬ 
wealth V. Shiner, 34 Pa.Dist. & Co. 
674. 

Possible defenses 

(1) After showing receipt by em¬ 
ployee and failure to account, state 
did not have burden of showing em¬ 
ployer did not owe employee any¬ 
thing.—^Lipscomb v. State, 114 So. 
754, 148 Miss. 410. 

(2) In prosecution for aiding fraud¬ 
ulent conversion, fraudulent invest¬ 
ment, and defalcation of public mon¬ 
eys, commonwealth was not required 
to show that, at time accused ob¬ 
tained county funds from treasurer 
by means of checks, treasurer had no 
earned commissions, allowances, or 
personal funds which could be used 
for delivery to accused.—Common¬ 
wealth V. Wiswesser, 188 A. 604, 124 
Pa.Super. 251. 

Statute construed 

Statute providing that county as¬ 


sessor failing to turn over money col¬ 
lected by him within time fixed by 
statute should be guilty of embezzle¬ 
ment should be construed as stating 
case of prima facie and not of con¬ 
clusive guilt.—State v. Turner, 188 
S.E. 765, 118 W.Va. 93. 

66. Fla.—McDaniel v. State, 137 So. 
702, 103 Fla. 529. 

67. Fla.—Black v. State, 81 So. 411, 
77 Fla. 289. 

As to public officers 
Statute creating rebuttable pre¬ 
sumption that funds received and un¬ 
accounted for by public officer have 
been fraudulently appropriated by 
such officer held not invalid.—State 
V. Brown, 182 S.E. 838, 178 S.C. 294, 
appeal dismissed Brown v. State of 
South Carolina, 56 S.Ct. 750, 298 U.S. 
639, 80 Ii.Ed. 1372. 

68. S.C.—State V. Brown, supra. 

Wis.—Glasheen v. State, 205 N.W. 

820, 188 Wis. 268. 

Proof of intention to return was 
held insufficient.—Glasheen v. State, 
supra. 

69. Mass.—Commonwealth v. Snow, 
187 N.E. 852, 284 Mass. 426. 

70. Ala.—^England v. State,’ 125 So. 
687, 23 Ala.App. 361. 

Cal.—People v. Knott, 104 P.2d 33, 15 
Cal.2d 628, 128 A.L.R. 1367, prior 
opinion 94 P.2d 635—^People v. 
Fronk, 255 P. 777, 82 Cal.App. 465— 
People V. Woollacott, 251 P. 826, 80 
Cal.App. 275. 

Ga.—Norman v. State, 160 S.E. 522, 
44 Ga.App. 92, transferred, see 156 
S.E. 203, 171 Ga. 527—Camp v. 
State, 122 S.E. 249, 31 Ga.App. 737. 
Ill.—^People V. Hauck, 199 N.E. 821, 
362 Ill. 266. 

Ind.—^Kennedy v. State, 196 N.E. 316, 
209 Ind. 287—Whitney v. State, 188 
N.E. 779, 206 Ind. 662. 

Kan.—State v. Crow, 257 735, 124 

Kan. 55. 

Ky.—Wood V. Commonwealth, 17 S. 

W.2d 443, 229 Ky. 459. 

La.—State v. Brooks, 136 So. 71, 173 
La. 9—State v. Christian, 107 So. 
393, 160 La. 525. 
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Md.—Doxen v. State, 134 A. 166, 151 
Md. 118. 

Mich.—People v. Kowalek, 296 N.W. 

856, 296 Mich. 714. 

Minn.—State v. Irish, 235 N.W. 626, 
183 Minn. 49. 

Mo.—State v. Watkins, 87 S.W.2d 184, 
337 Mo. 901—State v. Gould, 46 
S.W.2d 886, 329 Mo. 828. ’ 

N.J.—State V. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A.* 740, 
119 N.J.Law 429 and State v. San- 
gor, 197 A. 5, 119 N.J.Law 429— 
State V. Fisher, 114 A. 247, 96 N.J. 
Law 5. 

Or.—State v. Ayer, 259 P, 427, 122 Or. 
537. 

Pa.—Commonwealth v. Jackson, 86 
Pa.Super. 351. 

S.C.—State V. Johnson, 195 S.E. 329, 
186 S.C. 202. 

Tex.—^Huey v. State, 101 S.W.2d 580, 
132 Tex.Cr. 14—^Ainsworth v. State, 
287 S.W. 250, 105 Tex.Cr. 212— 
Brown v. State, 270 S.W. 179, 99 
Tex.Cr. 441. 

Utah.—State v. Olson, 287 P. 181, 75 
Utah 583—State v. Judd, 279 P. 
953, 74 Utah 398. 

20 C.J. p 482 note 39. 

Latitude in admission of evidence 
Where fraud is under investigation, 
considerable latitude is allowed in 
admission of evidence, and scope of 
inquiry may be broad.—State v. Park¬ 
er, 151 A. 325, 112 Conn. 39. 

Belevanoy estabUehed by other evi¬ 
dence 

Ala.—^England v. State, 126 So. 687, 
23 Ala.App. 361. 

Ind.—Whitney v. State, 188 N.E. 779, 
206 Ind. 562. 

Md.—Doxen v. State, 134 A. 166, 151 
Md. 118. 

N.T.—People v. Epstein, 157 N.E. 121, 
245 N.T. 234, reversing 218 N.T.S. 
847, 218 App.Div. 764. 

Tex.—Reed v. State, Cr., 149 S.W.2d 
119. 

Wash.—State v. Sullivan, 224 P. 586, 
129 Wash. 42. 

Bona fides of prosecution 
Evidence that state witnesses had 
offered, for money, to drop charge. 
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irrelevant upon such issue should he excluded.” 1 Thus any evidence not repugnant to the general 


held competent as showing bona tides 
of prosecution.—^Edwards v. State, 
111 So. 765, 22 Ala.App. 34. 
Connection with exime 

(1) Accused's affidavits presenting 
claims held competent in prosecution 
for embezzling county funds as tend¬ 
ing to show connection with crime 
charged.—^Dearen v. State, 9 S.W.2d 
30, 177 Ark. 448. 

(2) In prosecution for converting 
funds put up by employees as bonds, 
evidence of another employee that 
accused said employee and others 
would all be satisfied in few days, 
as soon as other employees signed 
up, was admissible, as showing ac¬ 
cused was party to offense or had 
aided in its commission.—People v. 
Acree, 22 P.2d 518, 132 Cal.App. 193. 
Scheme or course of dealing 

(1) Where transactions are all of 
series in scheme devised by accused 
for end of embezzling from employer,, 
all related transactions are admissi¬ 
ble.—Simmons v. State, 141 So. 288, 
165 Miss. 732. 

(2) On trial of the president of a 
bank for embezzlement of its funds, 
evidence that it received deposits 
after he had left the state, that none 
of the depositors received back any 
of their money, and that the bank 
shortly afterward closed its doors, is 
admissible to show the insolvency 
of the bank at the time he took its 
funds, and to show a course of deal¬ 
ing intended to deceive its patrons. 
—State V. Dix, 74 P. 570, 33 Wash. 
405. 

On. issue of negligence 

In prosecution of former warden of 
state penitentiary for failure to ac¬ 
count for proceeds from prison farm 
which came into hands of chief clerk 
of penitentiary of whose derelictions 
warden allegedly should have known, 
bond of chief clerk covering major 
portion of time during which alleged 
derelictions took place was admissi¬ 
ble as bearing on degree of care that 
warden should have used.—State v. 
Taylor, 87 P.2d 454, 59 Idaho 724. 
Efforts to locate accused 

In prosecution for larceny of au¬ 
tomobile by bailee, owner's testimony 
as to efforts to locate accused held 
properly admitted.—State v. Ayer, 
259 P. 427, 122 Or. 537. 

XncxlxniiLatliig circumstances gener¬ 
ally 

' (1) Admission of marriage license 
was proper in attempting to show 
scheme allegedly employed by ac¬ 
cused to obtain money from com¬ 
plaining witness.—^People v. Kowalek, 
296 N.W. 856, 296 Mich. 714. 

(2) In prosecution of county asses¬ 
sor for misapplication of county 
funds, evidence that assessor had his 
deputy place a microphone in the of¬ 


fice of the district attorney and a 
dictaphone in the assessor’s office 
held admissible, where testimony 
showed that the assessor was dis¬ 
turbed at that time about the short¬ 
age in his accounts and was trying 
to find ways of covering the same, 
and assessor maintained he was not 
guilty of any wrongdoing.—^Huey v. 
State, 101 S.W.2d 580, 132 Tex.Cr. 14. 

Attempts to prevent prosecution 
Tex.—^Huey v. State, 101 S.W.2d 580, 

132 Tex.Or. 14. 

Destruction ox concealment of rec¬ 
ords 

(1) Papers, showing receipts and 
expenditures which have been par¬ 
tially destroyed and concealed, in or¬ 
der that incorrect returns might be 
substituted for them, are admissible 
in evidence against accused who de¬ 
stroyed and concealed them.—Com¬ 
monwealth V. Diamond, 79 Pa.Super. 
54. 

(2) False entries in books kept by 
accused are admissible.—State v. 
Bay, 87 So. 294, 148 La. 559. 

Failure to report 

Failure of accused* to make month¬ 
ly statement as provided by statute 
was admissible.—^Musselwhite v. 
State, 119 S.E. 527, 156 Ga. 567, af¬ 
firming 115 S.K 28, 29 Ga.App. 229. 

Evidence as to included offense 

In grand theft prosecution, evi¬ 
dence tending to show commission 
of offenses of embezzlement and ob¬ 
taining money by false pretenses was 
properly admitted, where only the 
crime of theft was charged in each 
count under which charge evidence of 
included offenses was admissible.— 
People V. Dunn, CaLApp., 104 P.2d 
119, certiorari denied Dunn v. Peo¬ 
ple of State of California, 61 S.Ct. 
139. 

Matters of defense 

(1) In prosecution of salesman for 
embezzling employer’s money, trial 
court committed reversible error in 
refusing to permit accused to in¬ 
troduce testimony of customers to 
the effect that, after accused’s dis¬ 
charge, a representative of employer 
presented invoices to customers, al¬ 
though accounts in fact had been 
paid, and that, when representative 
was informed that customers had 
paid accounts to accused by check, 
representative took the invoices back 
to employer’s office to have them 
checked and thereafter returned and 
stated that the accounts had been 
paid.—Barrv v. State, 192 So. 841, 
187 Miss. 221. 

(2) Evidence that bank examiner 
had given bank certificate of good 
character three months before it was 
closed held admissible to discredit 
testimony that bank was insolvent. 


—State V. Bunton, 280 S.W. 1040, 312 
Ho. 655. 

(3) Commissioner appointed to sell 
land held entitled as accused in em¬ 
bezzlement prosecution to show that 
at time of filing his report he was 
seeking to locate heirs.—State v. 
Ray, 178 S.B. 224, 207 N.C. 642. 

Eebuttal of defense testimony 

(1) In a prosecution for converting 
public money, where accused testified: 
that when he settled with state it 
was necessary for him to borrow 
money from a bank, bank president's 
testimony that bank took a mortgage 
on defendant's real estate, as se¬ 
curity, and did not accept scrip which 
accused took in as payment of taxes, 
as contended by accused, was admis¬ 
sible and not collateral.—Gurley v. 
State, 262 S.W. 636, 164 Ark. 397. 

(2) In prosecution of county asses¬ 
sor for misapplication of county 
funds, wherein assessor contended he 
was robbed of the money, evidence 
that there was a shortage in asses¬ 
sor's accounts at time of the alleged 
robbery because of a loss due to a 
bank failure held admissible, not¬ 
withstanding assessor could not have 
been successfully prosecuted for the 
lack of funds due to bank failure 
because of limitations.—^Huey v. 
State, 101 S.W.2d 580, 132 Tex.Cr. 14. 

Interest and oredibUity of witness 
Ga.—Camp v. State, 122 S.E. 249, 31 
Ga.App. 737. 

limits of statutory restrictions 

Statute preventing conviction of 
larceny by embezzlement for any 
taking more than six months after 
time charged in indictment does not 
require exclusion of otherwise rele¬ 
vant evidence of doings of accused: 
outside of six-month period.—State v. 
Cater, 252 N.W. 421, 190 Minn. 485. 

Aiding and abetting 

Evidence as to use embezzled auto¬ 
mobile was put to by principal and 
accused, who was charged with aid¬ 
ing and abetting, held admissible.— 
England v. State, 125 So. 687, 23 Ala. 
App. 361. 

71. U.S.—^Weinhandler v. TJ. S., C.C. 
A.N.T., 20 F.2d 359, certiorari de¬ 
nied 48 S.Ct. 116, 275 U.S. 554, 72 
L.Ed. 423. 

Ala.—^McGilvray v. State, 154 So. 599, 
26 Ala.App. 120, certiorari denied 
154 So. 601, 228 Ala. 553—Bauer v. 
State, 146 So. 539, 25 Ala.App. 355 
—^McGilvary v. State, 87 So. 409, 
17 Ala.App. 688, certiorari denied 87 
So. 410, 205 Ala. 7b—Butler v. 
State, 85 So. 864, 17 Ala.App. 511. 
Ark.—Gurley v. State, 262 S.W. 636, 
164 Ark. 397. 

Cal.—^People v. Ailanjian, 299 P. 813, 
114 Cal.App. 260—^People v. Eph¬ 
raim, 245 P. 769, 77 Cal.App. 29. 
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rules governing the admissibility of evidence may its identity and ownership,including the corpo- 
be received which tends to show the character of rate existence of the owner, *^5 which may be shown 
the property embezzled; “^2 its amount or value 


(;jolo.—Lewis V. People, 60 P.2d 1089, 
99 Colo. 102—^Hopkins v. People, 1 
P.2d 937, 89 Colo. 296. 

Conn.—State v. Parker, 151 A. 325, 
112 Conn. 39. 

Ga.—Heaton v. State, 139 S.E. 103, 
37 Ga.App. 195, reversed on other 
grounds 144 S.E. 782, 167 Ga. 147, 
and mandate conformed to 145 S.E. 
534, 38 Ga.App. 695—Camp v. State, 
122 S.E. 249, 31 Ga.App. 737. 
Idaho.—State v. Jester, 270 P. 417, 
46 Idaho 561. 

Ill. —People V. Schueneman, 150 N.E. 
664, 320 III. 127. 

Ky.—Bass v. Commonwealth, 300 S. 

W. 866, 222 Ky. 310. 

Md.—Doxen v. State, 134 A. 166, 151 
Md. 118. 

Mich.—^People v. Kolowich, 247 N.W. 
133, 262 Mich. 137—People v. Hat-: 
field, 208 N.W. 682, 234 Mich. 574. 
Mo.—State v. Fischer, 249 S.W. 46, 
297 Mo. 164. 

Mont.—State v. Lake, 43 P.2d 627, 
99 Mont. 128. 

N.J.—State V. Layton, 14 A.2d 771, 
125 N.J.Law 120. 

N.T.—People v. Dun, 153 N.E. 843, 
243 N.T. 381, reversing 207 N.T.S. 
893, 211 App.Div. 847. 

N.C.—State v. Wilson, 7 S.E. 2d 11, 
217 N.C. 123—State v. Ray, 178 S. 
E. 224, 207 N.C. 642—State v. Dula, 
176 S.E, 80, 206 N.C. 745. 

Or.—State v. Hattrem, 13 P.2d 618, 
141 Or. 371. 

Pa.—Commonwealth v. Wiswesser, 
188 A. 604, 124 Pa.Super. 251. 
Wash.—State v. Morris, 187 P. 350, 
109 Wash. 490. 

W.Va.—State v. Larue, 128 S.E. 116, 
98 W.Va. 677. 

20 C.J. p 483 note 40. 

Xodehtedness to accused 
In prosecution of director of cor¬ 
poration who placed machinery, sold 
to corporation under conditional sales 
contract, on consigrnment to be sold, 
court properly excluded director’s tes¬ 
timony that corporation was indebt¬ 
ed to him, since evidence was im¬ 
material under statute providing 
that any person in possession of 
goods knowing them to be subject to 
contract of lease or purchase who 
shall conceal or dispose of them with 
intent to injure or defraud lessor 
or owner is guilty of embezzlement. 
—People V. Brock, 70 P.2d 210, 21 
Cal.App.2d 601. 

Conduct after embezzlement 

(1) Evidence that accused, some 
time after the alleged embezzlement 
was consummated, sold house and 
lot, the sale being regular and for 
value and in due course of business, 
is inadmissible.—State v. Cantor, 116 
S.B. 396, 93 W.Va. 238. 


(2) General assignment made by 
accused real estate agent for benefit 
of creditors after business collapsed 
and accused had been indicted for 
embezzlement held properly rejected. 
—State V. Gould, 46 S.W.2d 886, 329 
Mo. 828. 

Official report 

Report of examiner of public ac¬ 
counts made prima facie evidence of 
what it charged, by statute, contain¬ 
ing Irrelevant matters is inadmissi¬ 
ble, it not being limited to matters 
germane to the issues.—Butler v. 
State, 85 So. 864, 17 Ala.App. 511. 
Removal of guardian 

In prosecution for embezzlement by 
guardian of an incompetent, permit¬ 
ting the state to offer, in evidence 
and read to Jury an order removing 
accused as public guardian on the 
recited ground that accused had made 
loans to himself of his ward’s funds 
was prejudicial.—State v. Wilson, 7 
S.E.2d 11, 217 N.C. 123. 

Iffatterz of defense 

(1) Generally. 

N.J.—State V. Carr. 187 A. 360, 117 
N.J.L. 246, affirmed 192 A. 36, 118 
N.J.Law 233. 

S.D.—State v. Schultz, 217 N.W. 213, 
52 S.D. 209, affirmed 228 N.W. 216, 
54 S.D. 344. 

Tex.—Stiles v. State, 141 S.W.2d 327, 
139 Tex.Cr. 444. 

(2) In prosecution of auction clerk 
for embezzlement, where accused 
claimed he had deposited funds to his 
credit as clerk in bank which had 
subsequently failed, evidence that 
prosecuting witness had filed his 
claim in bankruptcy for the funds 
was inadmissible on behalf of ac¬ 
cused.—^People V. Paddock, 133 N.E. 
240; 300 Ill. 690. 

<3) Evidence of defendant’s physi¬ 
cal condition for three years before 
charges were made, showing him un- ^ 
able to keep his accounts straight, | 
is irrelevant and inadmissible, and 
discloses no legal excuse for misap¬ 
propriation.—State V. Gould, 99 So. 
490, 155 La. 639. 

(4) Evidence to show losses by 
other firms conducting business sim¬ 
ilar to that which accused managed 
held properly excluded.—State v. Far¬ 
rar, Mo., 285 S.W. 1000. 

Attempts to adjust claims 

Kan.—State v. Sanders, 274 P. 223, 

I 127 Kan. 481. 

72- Tex.—^Dowdy v. State, Cr., 64 S. 
W. 253. 

73. Kan.—State v. Crow, 257 P. 735, 
124 KaT'- 55. 

N.J.—State V. Then, 190 A. 495, 118 
N.J.Law 31, • affirmed 196 A. 740, 
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119 N.J.Law 429 and State v. San- ' 
gor, 197 A. 5, 119 N.J.Law 429. 
S.C.—State V. Bikle, 18r5 S.E. 753, 180 
S.C. 400. 

20 C.J. p 483 note 42. 

Value of exchanged property 
In prosecution for theft of bonds 
by accused who agreed to exchange 
bonds for trust deed and realty, re¬ 
fusal to receive evidence of value of 
realty held not error in absence of 
evidence that other party to trans¬ 
action had received realty.—People 
V. Marble, 64 P.2d 136, 8 Cal.2d 139. 

Subsequent value Immaterial 
Value of stock certificate on date 
transfer was made on books of as¬ 
sociation held immaterial, where con¬ 
version of stock took place prior 
thereto.—State v. Bagley, 96 S.W.2d 
331, 339 Mo. 215. 

Count involving part of missing 
funds 

In prosecution for embezzlement of 
public funds, wherein state elected 
count on which it would proceed, tes¬ 
timony as to total amount of funds 
missing which had not been returned 
held admissible to show that money 
charged in count on which state pro¬ 
ceeded was still missing and had not 
been returned.—State v. Bikle, 186 
S.B. 753, 180 S.C. 400. 

74. D.C.—^Reeves v. U. S., 16 F.2d 
734, 56 APP.D.C. 376. 

Pa.—Commonwealth v. Jackson, 86 
Pa. Super. 351. 

Utah.—State v. Peterson, 211 P. 694, 

61 Utah 91. 

20 C.J. p 483 note 43. 

Checks 

(1) In prosecution for embezzle¬ 
ment of part of the proceeds of 
check, check is admissible.—Wright v. 
State, 298 S.W. 296, 107 Tex.Cr. 614 
—Pye V. State, 237 S.W. 916, 91 Tex. 
Cr. 158. 

(2) In prosecution of attorney for 
embezzling funds, received as agent 
of mortgagor, checks by which mon¬ 
ey was paid to him held admissible. 
—Doxen v. State, 134 A. 166, 151 
Md. 118. 

Ownership in accused 
Where the theory -of defense is 
joint ownership of an account 
opened by prosecuting witness, evi¬ 
dence tending to show such owner¬ 
ship is admissible, including letters 
showing affection of prosecuting wit¬ 
ness for accused and entire conduct 
between them bearing on such ques¬ 
tion.—Commonwealth v. Jackson, 86 
Pa.Super. 351. 

7Sb Or.—State v. Hattrem, 13 P.2d 
618, 141 Or. 371. 

20 C.J. P 484 note 44. 



EMBEZZLEMENT 


29 . C.J.S. 


§ 39 

by parol its possession by accused and the char¬ 
acter in which he held it, see § 40 infra; also the 
fact of, and acts constituting, the conversion,in¬ 
cluding the question of the owner’s consent'*® or 
nonconsent^® thereto; and, as discussed infra § 41, 


the intent with which such act was committed. 

Evidence of accused’s financial circumstances and 
expenditures at, or immediately before, the time of 
a conversion is relevant,^® although there is author- 


Se facto corporation 

In prosecution for embezzlement 
of express company checks, testi¬ 
mony as to character of company 
showing it a de facto corporation, or¬ 
ganized as a nonstock company, held 
not incompetent, irrelevant, and im¬ 
material.—People V. Cohen, 233 P. 
658. 71 Cal.App. 367. 

Business authorized 

Proof that corporation had been 
authorized to deal in securities such 
as were subject of indictment 
charging larceny by embezzlement 
was admissible.—State v. Hattrem, 
13 P.2d 618, 141 Or. 371. 

Bzistence of stockholders 

Proof that there were other stock¬ 
holders in corporation besides ac¬ 
cused is admissible.—State v. Hat¬ 
trem, supra. 

Financial standing 
Proof that corporation had pros¬ 
pered under accused's management 
was inadmissible in prosecirtion for 
larceny by embezzlement.—State v. 
Hattrem, supra. 

Znoozporation of hank immaterial 
Whether bank, funds of which 
were embezzled, was incorporated 
held immaterial on question of guilt 
of commissioner in charge of bank.— 
State V. Ross, 279 S.W. 405. 312 Mo. 
490. 

7Si. Mo.—State v. Cheek, 63 Mo. 364. 
20 C.J. p 484 note 45. 

77. Ala.—Provo v. State, 110 So. 

320, 21 Ala.App. 595. 

Ark.—Gurley v. State, 262 S.W. 636, 
164 Ark. 397. 

Conn.—State v. Parker, 151 A, 325, 
112 Conn. 39. 

Fla.—Kirkland v. State, 97 So. 602, 
86 Fla. 64. 

Ill.—People V. Kevin, 175 N.E. 797. 
343 IlL 597. 

Ind.—Yoder v. State, 194 N.E. 645, 
208 Ind."50—^Whitney v. State, 188 
N.B. 779, 206 Ind. 562. 

La.—State v. Christian, 107 So. 393, 
160 La. 525. 

Md.—^Doxen v. State, 134 A. 166, 151 
Md. 118. 

Wash.—State v. Nicely, 18 P.2d 503, 
171 Wash. 439. 

20^C.J. p 484 note 47. 
irse of checks 

(1) Checks may be admissible in 
connection with proof that accused 
used them to procure money he was 
charged with embezzling.—Gk>rton v. 
State, 221 N.W. 689, 117 Neb. 656. 

• (2) Checks tending to prove meth¬ 
od in alleged false entries in ac¬ 
cused's books held properly admitted 


in embezzlement prosecution.—State 
V. Price, 109 So. 388. 161 La. 686. 

(3) In prosecution for larceny as 
bailee of proceeds from sale of 
sugar, check, advanced for purchase, 
held admissible in evidence as part 
of original transaction.—McGuire v. 
People, 262 P. 1015, 83 Colo. 154. 
Demand 

(1) Demand for return or payment 
of money and refusal is admissible. 

*—State V. Ewert, 219 N.W. 817, 52 
S.D. 619—20 C.J. p 484 note 47 [a] 
( 1 ). 

(2) On the trial of an indictment 
for the embezzlement of public mon¬ 
eys received by defendant as county 
treasurer, his refusal to pay over 
the moneys shown so to have been 
received on the demand of one claim¬ 
ing to be his successor in office, on 
the sole ground that no such moneys 
were in his possession or under his 
control, may be shown as evidence 
upon the question of embezzlement, 
without proof that the person mak¬ 
ing the demand was rightfully en¬ 
titled to the office.—State v. Mims, 2 
N.W. 494, 683, 26 Minn. 183. 

Deposit and withdrawal 

(1) Evidence showing accused de¬ 
posited draft to his account, con¬ 
trary to client’s instruction, and 
showing withdrawals, is admissible. 
—^People v, Nevin, 175 N.E. 797, 343 
Ill. 597. 

(2) Where it was proved that ac¬ 
cused deposited money which he 
was charged with embezzling in a 
bank, evidence that he checked out 
the money so deposited was ad¬ 
missible as tending to show conver¬ 
sion of the funds.—State v. Wood¬ 
ward, 71 S.W. 1015, 171 Mo. 593. 

Shortage and failure to accoiut 

(1) Proof of general shortage is 
admissible. 

Cal.—People v. Wardwell, 246 P. 97, 

77 Cal.App. 44. 

Idaho.—State v. Cochrane, 6'P.2d 489, 

51 Idaho 521. 

N.J.—State V. Meeker, 61 A. 381, 72 

N.J.Law 210. 

Utah,—State v. Olson, 287 P. 181, 

75 Utah 583. 

(2) Reports, books, and records of 
accounts are admissible to show 
shortage in accounts or failure to ac¬ 
count.—^Rogers v. Commonwealth, 94 
S.W.2d 345, 264 Ky. 187. 

(3) Evidence by accountant, who 
had examined accused’s accounts, 
that certain taxes appeared to be 
delinquent, which tax receipts 
showed had been paid, is admissible. 
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—Gurley v. State, 262 S.W. 636, 164 
Ark. 397. 

(4) Evidence of city treasurer and 
certified public accountant who au¬ 
dited accused's books and another 
person to whom defendant made 
payments in restitution as to short¬ 
ages in defendant's accounts held ad¬ 
missible.—People V. Hauck, 199 N.E. 
821, 362 Ill. 266. 

(5) Compilations from stockbro- 
kerage corporation's books, showing 
condition of account with customers 
passing in full for stocks purchased, 
held admissible in trial of corpora¬ 
tion's president for larceny as bailee 
by appropriating money paid by one 
of such customers to accused’s own 
use.—State v. Lake, 43 P.2d 627, 99 
Mont. 128. 

(6) Admission of testimony by suc¬ 
cessor of defendant, charged with 
misappropriation of public funds, 
relative to amount received as suc¬ 
cessor, held not error.—State v. 
Ewert 219 N.W. 817, 52 S.D. 619. 

I (7) Other instances see 20 C.J. p 
[ 484 note 47 [d]. 

Comrerslon. not disproved 
Agreement regarding amount due 
after alleged conversion of proceeds 
by commissioner, appointed to parti¬ 
tion realty, held properly excluded, 
since agreement, even though ac¬ 
companied by payments, did not dis¬ 
prove previous conversion.—Common¬ 
wealth V. O'Connell, 174 N.E. 665, 274 
Mass. 315. 

78. Tex.—^Pye v. State. 171 S.W. 741, 
74 Tex.Cr. 322. 

20 C.J. p 484 note 48. 

Failure of demand 
Where demand need not be alleged 
or proved, failure of owner to make 
demand is immaterial.—Stale v. 
Lake, 43 P.2d 627, 99 Mont. 128. 

78. Tex.—^Himmelfarb v. State, 174 
S.W. 686, 76 Tex.Cr. 173—Gamer 
V. State, 106 S.W. 187, 51 Tex.Cr. 
678. 

20 C.J. p 484 note 49. 

Daok of authority 

Ala.—^Provo v. State, 110 So. 320, 21 
Ala.App. 595. 

Wash.—State v. Larson, 211 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

80. Conn.—State v. Parker, 151 A. 
325, 112 Conn. 39. 

Ga.—Camp v. State, 122 S.B. 249, 31 
Ga.App. 737. 

Idaho.—State v. White. 266 P. 415. 
46 Idaho 124. 

Mich.—^People v. Kolowich, 247 N.W. 
133, 262 Mich. 137. 
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ity to the contrary.*! Evidence is also admissible to 
show the disposition made by accused of the prop¬ 
erty embezzled.*^ 

Restitution. In some jurisdictions evidence of 
restitution or tender thereof before commencement 
of prosecution is admissible in mitigation of pun¬ 
ishment.** Ordinarily, however, restitution or an 
offer thereof is no defense to the prosecution, see 
supra § 25, so that evidence of restitution or an of¬ 
fer thereof pending prosecution is immaterial and 
inadmissible.*^ 


§ 40. -Possession or Custody of Property 

and Character Thereof 

Competent evidence tending to show accused’s pos¬ 
session of embezzled property and the capacity in which 
he received and held the same Is admissible. 

In a prosecution for embezzlement any facts and 
circumstances tending to show accused's possession 
or custody of the property alleged to have been em¬ 
bezzled and the capacity in which it was received 
and held by him are admissible in evidence,** unless 
incompetent under the rules of evidence in criminal 
prosecutions generally.** 


Or.—state y., Cooke, 278 P. 936, 130 
Or. 552, citing Corpns Jnxls—State 
V. Kubli, 244 P. 512, 118 Or. 5. 
Tex.—Ainsworth v. State, 287 S.W. 
250, 105 Tex.Cr. 212^Beard v. 

State, Cr., 143 S.W.2d 967. 

Utah.—State v. Judd, 279 P. 953, 74 
Utah 398. 

20 C.J. p 484 note 51. 

Motive 

(1) Evidence of desperate financial 
condition of brokerage company was 
competent to prove motive or con¬ 
nection of president with embezzle¬ 
ment of proceeds of sale of stock.— 
State V. Cooke, 278 P. 936, 130 Or. 
552. 

(2) Other cases see 20 C.J. p 484 
note 61 [b]. 

Extravagance of accused 
Ga.—Camp v. State, 122 S.E. 249, 81 
Ga.App. 737. 

Tex.—Beard v. State, Cr., 143 S.W.2d 
967. 

Salary of accused 

In prosecution of bank treasurer 
for conversion of borrower's securi¬ 
ties, cross-examination of treasurer 
as to his salary held relevant as 
bearing upon his interest.—Common¬ 
wealth V. Heckman, 172 A. 28, 118 Pa. 
Super. 70. 

81. Del.—State v. Foster, 40 A. 939, 
17 Del. 289. 

Tex.—Nesbitt v. Stat^, 144 S.W. 944, 
65 Tex.Cr. 349. 

20 C.J. p 484 note 52. 

Proof of financial worth and abili¬ 
ty of accused to meet obligations 
held improper.—^Doxen v. State, 134 
A 166, 151 Md. 118. 

sa Cal.—^People v. Jones, 262 P. 
361, 87 CaLApp. 482—People v. 
Knox, 241 P. 928, 75 CaLApp. 1— 
People V. Mitchell, 240 P. 36, 74 
CaLApp. 164. 

Conn.—State v. Parker, 151 A 325, 
112 Conn. 39. 

Ga.—Green v. State, 105 S.E. 634, 
26 Ga.App, 109. 

,Md.—Doxen v. State, 134 A 166, 151 
Md. 118. 

Mass.—Commonwealth v. Bannon 
150 N.E. 7, 254 Mass. 320. 

Minn.—State v. Lindstrom, 231 N.W. 


12, 180 Minn. 436—State v. Thorn¬ 
ton, 219 N.W. 176, 174 Minn. 823. 
Mo.—State v. Watkins, 87 S.W.2d 184, 
337 Mo. 901. 

20 C.J. p 484 note 53. 

Specific uses may be inquired into 
on accused's admission of use for 
his own purposes.—^People v. Knox, 
241 P. 928, 75 CaLApp. 1. 

Expenditure of amount embezzled 
Evidence of payment, on same day, 
of amount equal to that embezzled 
held admissible.—State v. Boss, 279 
S.W. 405, 312 Mo. 490. 
Cross-examination 

In embezzlement prosecution, per¬ 
mitting questions on cross-examina¬ 
tion regarding what accused did with 
money which state claimed he 
wrongfully converted held not error. 
—Hendricks v. State, 55 S.W.2d 839, 
122 Tex.Cr. 429. 

Motive 

In prosecution of bank cashier for 
fraudulently appropriating bonds left 
with bank, evidence that proceeds 
were used to make up shortage in 
his account as treasurer of school 
district held admissible to show mo¬ 
tive for selling the bonds.—State v. 
Lindstrom, 231 N.W. 12, 180 Minn. 
435. * 

Showing intent 

Admission of evidence as to the 
disposition of the property made by 
accused after his arrest as relating 
back and showing his intention if he 
did embezzle it before, was proper.— 
People V. Blair, 127 P. 657, 19 CaL 
App. 688. 

83. Okl.—^Baum v. State, 242 P. 676, 
33 Okl.Cr. 120—^Fulkerson v. State, 
189 P. 1092, 17 OkLCr. 103. 

84si Cal.—^People v. Foster, 249 P. 

231, 79 Cal.App. 328. 

Ill.—^Peqple v. Schnepp, 200 N.B. 
338, 362 IlL 495. 

N.C.—State v. Shipman, 163 S.E. 657, 
202 N.C. 518. 

OkL—Baum v. State, 242 P. 576. 33 
.OkLCr! 120—^Fulkerson* v. State, 
189 P. 1092, 17 OkLCr. 103. 

85- CaL—^People v. Ahern, 88 P.2d 
787, 31 CaLApp.2d 656—^People v. 
Mitchell, 240 P. 36, 74 CaLApp. 
164. 


Ind.—Toder v. State, 194 N.B. 645, 
208 Ind. -50. 

Md.—Doxen v. State. 134 A 166, 151 
Md. 118. 

Mich.—^People v. Kowalek, 296 N.W. 
856, 296 Mich. 714. 

Pa.—Commonwealth v. Spear, 73 Pa. 
Super. 205. 

S. C.—State V. Johnson, 195 S.E. 329, 
186 S.C. 202. 

Tex.—Hibbetts v. State, 123 S.W.2d 
898, 136 Tex.Cr. 170—^Miller v. 

State, 242 S.W. 1040, 92 Tex.Cr. 
259. 

Utah.—State v. Peterson, 211 P. 694, 
61 Utah 91. 

20 C.J. p 485 note 54. 

Beoord of court proceedings 

(1) In prosecution against court 
clerk for misappropriating money de¬ 
posited in court to abide result of 
legal proceedings, petition and judg¬ 
ment in civil case wherein money 
was deposited held admissible.—West 
V. State, 75 S.W.2d 96, 127 Tex.Cr. 
207. 

(2) A judgment roll is admissible 
to show defendant's employment as 
attorney, in which capacity he is 
charged.—^People v. Dorthy, 46 N. 

T. S. 970, 20 App.Div. 308, 13 N.T.Cr. 
173, affirmed 60 N.E. 800, 156 N.Y. 
237. 

Basis of fins coUected 

In prosecution of district clerk of 
county for misapplication of public 
funds, where money alleged to have 
been misapplied was allegedly a fine 
collected from person convicted of 
driving motor vehicle while intoxi¬ 
cated, the indictment against such 
person and judgment showing con¬ 
viction and fine were admissible.— 
Beard v. State, Tex.Cr., 143 S.W.2d 
967. 

Ofiloial reports 

Reports of district court clerk, 
certifying earnings of office of ac¬ 
cused, were competent on question 
of receipt of money by accused.— 
State V. Campbell. 293 P. 365, 42 
Wyo. 252. 

86. Cal.—^People v. Blackman, 59 P. 
573, 127 Cal. 248. 

Del.—State v. Collins, 41 A 144, 16 
Del. 536. 

20 C.J. p 485 note 55. 
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In prosecution of a public officer evidence of his 
duties as such officer is admissible. 

Terms of contract. When an agent, bailee, or 
other fiduciary is indicted for embezzlement, evi¬ 
dence of the terms of the contract creating the re¬ 
lationship is admissible,®^ and this on behalf of ac¬ 
cused if such agreement justifies retention of the 
property by accused or otherwise constitutes a de¬ 
fense.®® Such an agreement not constituting a de¬ 
fense is not admissible on behalf of accused.®® 


§ 41. - Intent 

Great latitude is permitted in the proof of the intent 
of accused in a prosecution for embezzlement. 

Since from its nature intent is incapable of direct 
proof, great latitude is necessarily allowed in prov¬ 
ing this element of the offense. Broadly speaking, 
any evidence is admissible which has a tendency, 
even the slightest, to establish fraudulent intent on 
the one hand, or, on the other hand, to show the 
bona fides of the accused.®^ Of course, evidence of 


87. Ariz.—Drake v. State, 85 P.2d 
984, 53 Ariz. 93. 

88. Ind.—Sprague v. State, 181 N.E. 
507, 203 Ind. 581. 

20 C.J. p 485 note 56. 

89. Ala.—Davis v. State, 185 So. 
771, 28 Ala.App. 348, certiorari de¬ 
nied 185 So. 774, 237 Ala. 143. 

90. 1>arred by limitations 
In prosecution of guardian for 

failing to account for minors' funds 
which belonged to the estate of 
minors* deceased mother, evidence 
of an agreement between guardian 
and the deceased mother, under 
which the guardian was entitled 
to hold the funds for which he 
failed to account, was inadmissi¬ 
ble, since the guardian’s reme¬ 
dy on the contract would have been 
to die a claim against the deceased 
mother’s estate.—Davis v. State, su¬ 
pra. 

91. TJ.S.—^Lindgren v. U. S., Alaska, 
260 F. 772, 171 C.C.A. 498. 

Ala.—^Enzor v. State, 167 So. 336, 
27 Ala.App. 60, certiorari denied 
167 So. 340, 232 Ala. 256. 

Cal.—People v. Mitchell. 240 P. 

36. 74 CaLApp. 164. 

Colo.—^Hopkins v. People, 1 P.2d 937, 
89 Colo. 296. 

Conn.—State v. Parker, 151 A. 325, 
331, 112 Conn. 39, quoting Corpus 
Juris. 

Oa.—Camp v. State, 122 S.E. 249, 
31 Ga.App. 737. 

Idaho.—State v. Smith, 283 P. 529, 
48 Idaho 558. 

Ill.—^People V. Heilemann, 199 N.B. 
792, 797, 362 Ill. 322. citing Corpus 
Jtiris. 

Ky.—^Wood V. Commonwealth, 17 S. 
W.2d 443, 229 Ky. 459—Bass v. 
Commonwealth, 300 S.W. 866, 222 
Ky. 310. 

La.—State v. Brooks, 136 So. 71, 173 
La. 9—State v. Price, 109 So. 388, 
161 La. 686. 

Mich.—People v. Kolowich, 247 N.W. 
133, 262 Mich. 137. 

Minn.—State v. Irish. 235 N.W. 625, 
183 Minn. 49. 

. Mo.—State v. Stevens, 220 S.W. 844, 
281 Mo. 639. 

Neb.—Buckley v. State, 269 N.W. 
892, 131 Neb. 752—^Davis v. State, 
226 N.W. 449, 118 Neb. 828. 

Or.—State v. Hattrem, 13 P.2d 618, 


141 Or. 371—State v. Kubli, 244 P. 
512, 118 Or. 5. 

Pa.—Commonwealth v. Heckman, 172 
A. 28, 113 Pa.Super. 70. 

S.C.—State V. McCann, 166 S.B. 411, 
167 S.C.. 393. 

Tex.—Ciulla v. State. 28 S.W.2d 541, 
115 Tex.Cr. 193. 

Wash.—State v. Nicely, 18 P.2d 503, 
171 Wash. 439—State v. Linden. 17 
P.2d 635, 171 Wash. 92—State v. 
Sullivan, 224 P. 586, 129 Wash. 42. 
W.Va.—State v. Smith, 186 S.E. 621, 
623, 117 W.Va, 598, citing Corpus 
JtLZiS. 

20 C.J. p 485 note 58. 

Test of admissibility is whether 
the offer tends to establish an in¬ 
tent fraudulently to deprive the own¬ 
er of his property or, on the other 
hand, to show the good faith of ac¬ 
cused.—State V. Parker, 151 A. 325, 
112 Conn. 39. 

All facts and circumstances bear¬ 
ing thereon are admissible. 

Idaho.—State v. Smith, 283 P. 529, 
48 Idaho 558. 

Wash.—State v. Larson, 211 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

Svidenee for prosecution in general 

(1) Evidence of financial condition 
of agent corporation of which ac¬ 
cused corporate officers had knowl¬ 
edge, actual or imputed, Indicating 
solvency or insolvency, was held rele¬ 
vant on issue of intent in embezzle- 
1 ment prosecution.—State v. Parker, 

! 151 A. 325, 112 Conn. 39. 
i (2) In prosecution for embezzle¬ 
ment of automobile, letters and tele- 
grram from accused's companion, re¬ 
lating to plans to leave town, were 
held properly admitted to show ac¬ 
cused’s intent to take automobile.— 
Moore v. State, 265 S.W. 47, 165 Ark. 
614. 

(3) Evidence of other or similar 
acts or transactions by accused at 
or about the time is admissible on 
question of intent. 

Mich.—People v. Kolowich, 247 N.W. 
133, 262 Mich. 137—People v. Dix¬ 
on, 242 N!W. 896, 259 Mich. 229. . 
Neb.—^Jurgensen v. State, 283 N.W. 
228, 135 Neb. 537. 

(4) Evidence on the question of in¬ 
tent is admissible, although tending 
also to prove another offense. 
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Mo.—State v. Matkins, 34 S.W.2d 1, 

326 Mo. 1072. 

Wash.—State v. Nicely, J.8 P.2d 503, 

171 Wash. 439—State v. Linden, 

17 P.2d 635, 171 Wash. 92. 

(5) Jury may consider all evidence 
of financial condition of accused, 
charged with aiding misappropriation 
of bank funds by drawing check 
without funds in bank, to determine 
intent with which check was drawn. 
—State V. Kubli, 244 P. 512, 118 Or. 
5. 

(6) Other instances see 20 C.J. p 
485 note 58 [a]. 

triisatisfled demand 

While no demand by owner is 
necessary to complete crime, unsatis¬ 
fied demand is a proper method of 
proving intent to appropriate.—^Wort- 
man V. State, 18 Ohio App. 283. , 
Knowledge of accuaed 

In prosecution for embezzlement of 
draft which was made payable to 
company of which accused was vice 
president, but which was delivered to 
accused as agent of maker for pay¬ 
ment of maker’s mortgage indebted¬ 
ness to third person, evidence of de¬ 
posit of check for purpose other 
than in payment of mortgage debt 
was held admissible to show ac¬ 
cused’s knowledge of misappropria¬ 
tion of proceeds of draft.—State v. 
Watkins, 87 S.W.2d 184, 337 Mo. 901. 
Evidence of accused 

(1) Evidence tending to show 
good faith of accused is admissible. 
La.—State v. Hives, 190 So. 374, 193 

La. 186. 

W.Va—State v. Smith, 186 S.E. 621, 

117 W.Va 598. 

(2) Accused should be permitted 
to prove such facts and circum¬ 
stances as tend to rebut presumption 
of intent.—^People v. Heilemann, 199 
N.E. 792, 362 Ill. 322. 

(3) Evidence of mistake, accident, 
or misadventure in taking property 
is admissible to rebut inference of 
fraudulent intent.—State v. Rives, 
190 So. 374, 193 La 186. 

(4) Other instances see 20 C.J. P 
485 note 28 [d]. 

(5) Testimony that purchaser on 
contract had used proceeds from sale 
of crops in care of premises was 
immaterial as .respected intent in 
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facts having no bearing on the question of intent 
is not admissible on such issue.92 

§ 42. Weight and Sufficiency of Evidence 

The evidence, whether direct or circumstantial, must 
establish the essential elements of the offense beyond a 
reasonable doubt. 

In prosecutions for embezzlement, as in other 


criminal prosecutions, the state will be held to strict 
rules of proof.^3 The evidence in such prosecu¬ 
tions must be sufficient to prove every essential el¬ 
ement of the offense beyond a reasonable doubt 
and in the notes reference is made to numerous 
cases in which the evidence was held sufficient to 
sustain a conviction,^5 as well as to numerous cas¬ 
es in which the evidence was held not sufficient to 


prosecution for grand theft, in view 
of agreement to care for premises.— 
People V. Ailanjian, 299 P. 813, 114 
CaLApp. 260. 

Intent to repay thereafter was im¬ 
material.—State v. MacCullough, 161 
A. 512, 115 Conn. 306. 

Settlement of claim 

Testimony that accused had set¬ 
tled with principal is not compe¬ 
tent to show want of fraudulent in¬ 
tent.—State V. Dula, 176 S.E. 80, 206 
N.C. 745. 

Subsequent events 

In embezzlement prosecution based 
on alleged unauthorized commissions 
which were received by director of 
building and loan association, and 
divided with other directors, evidence 
of fixing of salary payable to di¬ 
rectors out of commissions a year 
after alleged offense was committed 
was held inadmissible to show crim¬ 
inal intent, especially where such 
salaries were paid by checks on 
special account, which were not writ¬ 
ten by any of the accused directors, 
and appeared on books of association. 
—Lewis V. People, 60 P.2d 1089, 99 
Colo. 102. 

Conduct of accused 
Intent may be gathered from con¬ 
duct of accused having a rational 
relation and tendency to establish it. 
Ky.—^Wood V. Commonwealth, 17 S. 

W.2d 443, 229 Ky. 459. 

Mass.—Commonwealth v. Hull, 6 N. 
E.2d 565, 296 Mass. 327. 

Similar unlawful practices by oth¬ 
ers is not admissible to disprove in¬ 
tent of accused.—^XJ. S. v. Kortepeter, 
C.C.A.Md.. 114 F.2d 124, certiorari 
denied Kortepeter v. U. S., 6l S.Ct. 
392, rehearing denied 61 S.Ct. 447— 
XJ. S. V. Derbyshire, C.C.A.Ind., ' 114 
F.2d 124, certiorari denied 61 S.Ct. 
392, rehearing denied 61 S.Ct. 448. 

Zn connection with other evidence 
Ala.—Abbott v. State, 167 So. 699, 27 
Ala.App. 87, certiorari denied 167 
So. 602, 232 Ala. 194. 

Offer to return property 
Intent not to embezzle funds is not 
shown by offer to return embezzled 
property after trial has started, and 
such testimony is properly excluded. 
—^Hopkins, v. People, 1 P.2d 937, 89 
Colo. 296. 

Subsequent acts 

Construction of certificate of de¬ 
posit of bonds being doubtful, par- 
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ties* subsequent acts may be con¬ 
sidered in determining whether sale 
thereof and replacement on demand 
in kind or cash payment were in¬ 
tended.—^Bass V. Commonwealth, 23 
S.W.2d 926, 232 Ky. 445. 

9S. Utah.—State v. Siddoway, 211 P. 
968, 61 Utah 189. 

93. Ala.—^Hurst v. State, 108 So. 398, 
21 Ala.App. 361. 

''The state must stand or fall upon 
facts and circumstances surrounding 
the particular case under investiga¬ 
tion.”—State V. Rives, 190 So. 374, 
378, 193 La. 186. 

94. Ala.—Hurst v. State, 108 So. 398, 
21 Ala.App. 361. 

Ark.—Singer v. State, 112 S.W.2d 
426, 195 Ark. 345. 

Cal.—People v. Ray, 267 P. 593, 91 
Cal.App. 781. 

Fla.—Crawford v. State, 96 So. 837, 
85 Fla. 498. 

Ill.—People V. Streich, 198 N.E. 350, 
361 Ill. 490—^People v. Munday, 
193 N.B. 609, 358 Ill. 470—People v. 
Parker, 189 N.E. 352, 366 Ill. 258— 
People V. Mooney, 162 N.E. 148, 330 
Ill. 565—People v. Preble, 147 N.B. 
124, 316 Ill. 233. 

Ind.—^Bowen v. State, 128 N.E. 926, 
189 Ind. 644. 

Pa.—Commonwealth v. Hillpot, 84 
Pa.Super. 454. 

Tex.—Meyers v. State, 8 S.W.2d 126, 
110 Tex.Cr. 212. 

Wash.—State v. Mahaffay, 72 P.2d 
1028, 192 Wash. 76. 

Wls.—Podell V. State, 279 N.W. 653, 
228 Wis, 613—Stecher v. State, 231 
N.W. 168, 202 Wis. 25, 70 A.L.R. 
203. 

20 C.J. p 486 note 60. 

Accused as embezzler must be 
proved beyond reasonable doubt.— 
People V. Mooney, 162 N.B. 148, 330 
Ill. 565. 

Proof of other offenses 

(1) Embezzlement is not necessari¬ 
ly established by evidence which may 
be suflicient to prove larceny.—Ottke 
V. State, 17 Ohio Cir.Ct.,NS., 390. 

(2) However, that the evidence al¬ 
so tends to prove another crime such 
as forgery or larceny does not ren¬ 
der it insufficient to prove embezzle¬ 
ment.—Simmons v. State, 141 So. 
288, 165 Miss. 732. 

95. Ark.—^Arnett v. State, 70 S.W.2d 
38, 188 Ark. 1106—Morgan v. State, 

•275 S.W. 918, 169 Ark. 679—Moore 
V. SUte, 265 S.W. 47, 166 Ark. 61i 
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—^Dyer v. State, 244 S.W. 722, 155 
Ark. 497—Springer v. State, 221 S. 
W. 174, 143 Ark. 552. 

Cal.—^People v. Stanford, 105 P.2d 
969, prior opinion, App., 100 P.2d 
796—People v. Marble, 64 P.2d 135, 
8 Cal.2d 139—People v. Skelly, 54 
P.2d 1, 5 Cal.2d 283—People v. 
Fewkes, 4 P.2d 538, 214 Cal. 142— 
People V. Borchers, 247 P. 1084, 
199 Cal. 52—^People v. Torp, App., 
104 P.2d 542—^People v. Dunn, App., 
104 P.2d 119, certiorari denied 
Dunn V. People of State of Califor¬ 
nia, 61 S.Ct. 139—^People v. Wiezel, 
104 P.2d 70, 39 Cal.App.2d 657— 
People V. Munro, 58 P.2d 955, 14 
Cal.App.2d 446—^People v. Acree, 22 
P.2d 518, 132 CaLApp. 193—People 
V. Bratton, 14 P.2d 125, 125 Cal. 
App. 337—^People v. Ailanjian, 299 
P. 813, 114 CaLApp. 260—People v. 
Harris, 280 P. 178, 100 CaLApp. 78 
—^People V. Jones, .262 P. 361, 87 
CaLApp. 482—^People v. Fronk, 265 
P. 777, 82 CaLApp. 465—People v. 
•Price, 254 P. 640, 81 CaLApp. 668 
—^People V. Ephraim, 250 P. 873, 
79 CaLApp. 713—^People v. Hughes, 
260 P. 869, 79 CaLApp. 697—Peo¬ 
ple V. Wardwell, 246 P. 97, 77 Cal. 
App. 44—People v. Sprado, 237 P. 
1087, 72 CaLApp. 582—^People v. 
Nelson, 233 P. 406, 70 CaLApp. 476, 
error dismissed Nelson v. People 
of State of California, 47 S.Ct. 106, 
273 U.S. 641—People v. Ritten- 
house, 206 P. 86, 56 CaLApp. 541. 

Colo.—^Hopkins v. People, 1 P.2d 937, 
89 Colo. 296. 

Fla.—^Herring v. State, 180 So. 15, 
131 Fla. 627. 

Ga.—Cordovano v. State, 7 S.B.2d 45, 
61 Ga.App. 590—^McCranie v. State, 
179 S.B. 826, 51 Ga.App. 192—Den¬ 
mark V. State, 161 S.E. 286, 44 Ga. 
App. 157—^Norman v. State, 160 S. 
E. 522, 44 Ga.App. 92, transferred, 
see 156 S.E. 203, 171 Ga. 627— 
Wilkins V. State, 138 S.E. 253, 36 
Ga.App. 743—Christian v. State, 
118 S.E. 407, 30 Ga.App. 292. 

Hawaii.—Territory v. Oneha, 29 Ha¬ 
waii 150—Territory v. Awana, 28 
Hawaii 546. 

Idaho.—State v. Jester, 270 P. 417, 
46 Idaho 561—State v. Peters, 253 
P. 842, 43 Idaho 564. . 

Ill.—People V. Rasof, 2 N.E.2d- 697, 
363 Ill. 431—^People v. Schnepp, 200 
NB. 338, 362 Ill. 495—People v. 
Cowglll, 166 N.B. 635, 334 Ill. 636— 
People V. Preble, 147 N.B. 124, 316 
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sustain a conviction.96 The rules above stated have I an attorney.*? Such rules have been applied in 
been applied in prosecutions for embezzlement by 1 


Ill. 233—People v. Slattery, 143 
N.E. 395, 312 Ill. 202. 

Ind.—Walter v. State, 1 N.E.2d 127, 
210 Ind. 310, appeal dismissed 57 
S.Ct. 121, 299 U.S. 513, 81 L.Ed. 
379—Pora v. State, 199 N.E. 230, 
210 Ind. 428—Kennedy v. State, 196 
N.E. 316, 209 Ind. 287—Yoder v. 
State, 194 N.E. 645, 208 Ind. 50— 
Whitney v. State, 188 N.E. 779, 206 
Ind. 562—Bowen v. State, 128 N.E. 
926. 189 Ind. 644. 

Iowa.—State v. Grlpp, 226 N.W. 16, 
208 Iowa 1143. 

Kan.—State v. Sanders, 274 P. 223, 
127 Kan. 481—State v. Robinson, 
263 P. 1081, 125 Kan. 365—State v. 
Crow, 257 P. 735, 124 Kan. 55— 
State V. Stryker, 236 P. 849, 118 
Kan. 620. 

Ky.—^Wood V. Commonwealth. 17 S. 
W.2d 443, 229 Ky. 459—Bass v. 
Commonwealth, 300 S-W*. 866, 222 
Ky. 310—Joy v. Commonwealth, 262 
S.W. 685, 203 Ky. 426. 

La.—State v. Tyler, 90 So. 538, 150 
La. 131. 

Mass.—Commonwealth v. Anthony, 
28 N.E.2d 542—Commonwealth v. 
Hull. 5 N.E.2d 565, 296 Mass. 327. 
Mich.—People v. Kowalek, 296 N.W. 
856, 296 Mich. 714—People v. Mat¬ 
thews, 286 N.W. 675, 289 Mich. 440. 
Minn.—State v. Thang, 246 N.W. 891, 
188 Minn. 224—State v. Irish, 235 
N.W. 625, 188 Minn. 49—State v. 
Marx, 166 N.W. 1082, 139 Minn. 448. 
Mo.—State v. Farrar, 285 S.W. 1000. 
Neb.—^Buckley v. State, 269 N.W. 
892, 131 Neb. 752—v. State, 
258 N.W. 875, 128 Neb. 427—Morton 
V. State, 234 N.W. 414, 120 Neb. 
575-Pilger v. State, 234 N.W. 403, 
120 Neb. 584, 75 A.L.R. 297—Smith 
V. State, 208 N.W. 126, 114 Neb. 445 
—Lower v. State, 191 N.W. 674, 
109 Neb. 590, error dismissed 46 
S.Ct. 105, 269 U.S. 596, 70 L.Ed. 
431. 

N.J.—State V. Paine, 4 A.2d 85, 122 N. 
J.Law 126—State v. Carr, 187 A. 
350, 117 N.J.Law 245, affirmed 192 
A. 36, 118 N.J.Law 233—State v. 
Mandel, 144 A. 872, 105 N.J.Law 
270, affirmed 147 A. 912, 106 N.J. 
Law 253. 

N.M.—State v. Gaunt, 250 P. 634, 32 
N.M. 17. 

N.Y.—People v. Robinson, 14 N.Y.S. 
2d 749, 258 App.Div. 758—^People 
ex rel. Belleci v. Klinger, 300 N.Y. 
S. 408, 164 Misc. 530. 

Ohio.—Wortman v. State, 18 Ohio 
App. 283. 

Okl.—Snyder v. State, 240 P. 331, 32 
OkLCr. 157. 

Or.—State v. Ayer, 259 P. 427, 122 
Or. 537. 

Pa.—Commonwealth v. Wilcox, 173 A. 
653, 316 Pa. 129—Commonwealth 
V, Reilly, 189 A 768, 125 Pa.Su- 
per. 340—Commonwealth v. Miele, 


175 A. 706, 115 Pa.Super. 269— 
Commonwealth v. Vis, 81 Pa.Super. 
384—Commonwealth v. Cox, 19 Pa. 
List. & Co. 12, 37 Dauph.Co. 26— 
Commonwealth v. Smithers, 48 
Pauph.Oo. 35. 

R.I.—State V. Rooks, 4 A.2d 905. 
Tenn.—Hays v. State, 19 S.W.2d 313, 

159 Tenn. 388—^Burke v. State, 6 
S.W.2d 556, 157 Tenn. 105. 

Tex.—Summers v. State, 54 S.W.2d 
508, 122 Tex.Cr. 179—^Mannen v. 
State, 3 S.W.2d 443, 109 T.ex.Cr. 
74—^Alvarez v. State, 2 S.W.2d 849, 
109 Tex.Cr. 62—^Hooper v. State, 
279 S.W. 449, 102 Tex.Cr. 345— 
Brown v. State, 270 S.W. 179. 99 
Tex.Cr. 441—Giles v. State. 263 S. 
W. 289, 97 Tex.Cr. 619—^Harrison v. 
State, 258 S.W. 472, 96 Tex.Cr. 468 
—Collins V. State. 244 S.W. 153, 
92 Tex.Cr. 388—Miller v. State, 242 
S.W. 1040, 92 Tex.Cr. 259. 

Wash.—State v. Sterett, 295 P. 182, 

160 Wash. 439. 

W.Va.—State v. Holley. 177 S.B. 302, 
115 W.Va. 464—State v. Frantz, 152 
S.B. 326, 108 W.Va. 639. certiorari 
denied Frantz v. State of West 
Virginia, 50 S.Ct. 465, 281 U.S. 767, 
74 L.Ed. 1174. 

Wis.—Podell V. State, 279 N.W. 653, 
228 Wis. 513—^Anderson v. State, 
265 N.W- 210, 221 Wis. 78—Hanser 
V, State, 259 N.W. 418, 217 Wis. 
587—Mueller v. State, 243 N.W. 411, 
208 Wis. 550—Wille v. State, 240 
N.W. 823, 207 Wis. 163—Stecher v. 
State, 231 N.W. 168, 202 Wis. 25, 
70 A.L.B. 203. 

Wyo.—State v. Bemis, 242 P. 802, 34 
Wyo. 218. 

20 C.J. p 486 note 60. 

CoxnpliaxLce with statute as to pi^oof 
may be sufficient.—^People v. Preble, 
147 N.E. 124, 316 Ill. 233. 
TTncoiLtxoTerted evidence 
Where one accused of embezzle¬ 
ment denied that a transaction con¬ 
cerning certain bonds had anything 
to do with his employer’s business 
affairs, there being no direct testi¬ 
mony contradicting him on the point, 
his testimony was controlling, since 
positive testimony of a witness, un¬ 
contradicted and unimpeached either 
by positive testimony or by circum¬ 
stantial evidence, either intrinsic or 
extrinsic, cannot be disregarded, but 
must control the decision of a court 
or jury.—^People v. Davis, 110 N.E. 
9, 269 Ill. 256. 

96. Ala.—Mitchell v. State, 122 So. 
601, 23 Ala.App. 194—^Hurst v. 

State, 108 So. 398, 21 Ala.App. 361. 
Cal.—People v. Wiezel, 104 P.2d 70, 
39 Cal.App.2d 657—^People v. Har¬ 
ris, 16 P.2d 688, 128 Cal.App. 44— 
People V. Bullock, 268 P. 1059, 92 
CaLApp. 785—People v. Deyot, 260 
P. 301, 86 CaLApp. 53. 

738 


Conn.—State v. Schofield, 159 A. 285, 
114 Conn. 456. 

Ga.—^Anthony v. State, 170 S.E. 202, 
47 Ga.App. 187—^Hewitt v. Slate, 
129 S.E. 115, 34 Ga.App. 236. 
Idaho.—State v. Clark, 278 P. 776, 
47 Idaho 750. 

Ill.—^People V. Stevens, 193 N.E. 154, 
358 Ill. 391—People v. Parker, 189 
N.E. 352, 355 Ill. 258—People v, 
Dewachter, 187 N.E. 472, 353 Ill. 
266. 

Iowa.—State v. Fox, 198 N.W. 777, 
197 Iowa 1259. 

Kan.—State v. Mall, 209 P. 820, 112 
Kan. 63. 

Ky.—Rhea v. Commonwealth, 33 S. 
W.2d 606, 236 Ky. 575—Bass v. 
Commonwealth, 23 S.W.2d 926, 232 
Ky. 445—^Runyon v. Common¬ 
wealth, 291 S.W. 742, 218 Ky. 483. 
Mass.—Commonwealth v. Anthony, 28 
N.E.2d 542. 

Minn.—^Erickson v. Midland Nat. 
Bank & Trust Co. of Minneapolis, 
285 N.W. 611, 205 Minn. 224. 

Mo.—State v. Ruznak, App., 15 S.W. 
2d 349—State v. Kennedy, App., 
239 S.W. 869. 

Mont.—State v. McGuire, 88 P.2d 35, 
107 Mont. 341. 

Neb.—Parmele v. State, 201 N.W. 635, 
112 Neb. 831. 

N.C.—State v. Flowers, 114 S.E. 289, 
184 N.C. 688. 

N.D.—State v. Gergen, 219 N.W. 334, 
56 N.D. 741—State v. Rud, 209 N.W. 
961, 54 N.D. 395. 

Ohio.—Ottke v. State, 17 Ohio Cir. 
Ct.,N.S., 390. 

Okl.—Holden v. State, 77 P.2d 587, 
64 Okl.Cr. 62—^Plnnick v. State, 296 
P. 607, 50 Okl.Cr^ 57, reversing 
290 P. 1113, 48 Okl.Cr. 259—James 
V. State, 289 P. 780, 48 Okl.Cr. 48. 
Pa.—Commonwealth v. Domotor, 84 
Pa.Super. 353. 

S.C.—State V. Kimbrell, 4 S.B.2d 
121, 191 S.C. 238. 

Tex.—Fraser v. State, Cr., 147 S.W. 
2d 780—Purvis v. State, 68 S.W. 
2d 1030, 124 Tex.Cr. 519—Norris 
V. State, 60 S.W.2d 780, 124 Tex. 
Cr. 46—Hardin v. State, 58 S.W.2d 
118, 123 Tex.Cr. 157. 

Utah.—State v. Horne, 220 P. 378, 
62 Utah 376. 

Wis.—Miswald v. State, 239 N.W. 
418, 206 Wis. 309, followed in 
Braun v. State, 239 N.W. 419, 206 
Wis. 314, and Kanitz v. State, 239 
N.W. 420, 206 Wis. 315. 

20 C.J. p 486 note 60. 

97. EvldeiLce held sufficient 
Cal.—^People v. Glover, 93 P.2d 1054, 
34 Cal.App.2d 544—^People v. Rior- 
dan, 250 P. 190, 79 CaLApp. 488. 
Evidence held insufficient 
N.Y.—People v. Wyckoff, 184 N.Y.S. 
781, 194 App.Dlv. 47, 39 N.Y.Cr. 
13. 
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prosecutions for embezzlement by a bailee,^8 embez¬ 
zlement by a corporate officer or employee,em¬ 
bezzlement by a public officer or employee,^ embez¬ 


zlement of partnership funds also as to evidence 
relating to the nature of the property,^ identity and 
ownership of the property,^ possession and custody 


sa Evidence held snfflcient 
Ill.—People V. Schrager, 146 N.B. 
151, 315 Ill. 169. 

Iowa.—State v. Cavanaugh, 236 N.W. 
96, 214 Iowa 457. 

Neb.—^Adams v. State, 294 N.W. 396 
—Prades v. State, 270 N.W. 314, 
131 Neb. 811. 

Okl.—Botkin v. State, 185 P. 835, 
16 Okl.Cr. 610. 

Tex.—Smith v. State, Cr., 148 S.W. 
2d 844—Newman v. State, 262 S. 
W. 80, 97 Tex.Cr. 460. 

Wis.—Stecher v. State, 231 N.W. 

168, 202 Wis. 25, 70 A.L.R. 203. 
Evidence held insufficient 
Fla.—^Dunkle v. State, 124 So. 725, 
98 Fla. 985. 

Neb.—Cremens v. State, 202‘ N.W. 
410, 115 Neb. 176. 

N.Y.—People v. Gerety. 272 N.T.S. 

861, 242 App.Dlv. 5. 

Pa.—Commonwealth v. Cooper, 93 
Pa.Super. 53. 

Tex.—Branford v. State, 66 S.W.2d 
330, 125 Tex.Cr. 3. 

99. Evidence held sufficient 
Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3—^People v. Brock, 70 
P.2d 210, 21 Cal.App.2d 601—Peo¬ 
ple V. Harris, 16 P.2d 688, 128 
Cal.App. 44—^People v. Epstein, 4 
P.2d 555, 118 Cal.App. 7—^People 
V. Gorman, 271 P. 361, 94 Cal.App. 
397. 

Ill.—People V. Binga, 195 N.E. 437, 
360 Ill. 18. 

N.J.—State V. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429 and State v. San- 
gor, 197 A. 5, 119 N.J.Law 429. 
Ohio.—^Hitchcock v. State, 190 N.E. 

773, 47 Ohio App. 90. 

Or.—State v. Cooke, 278 P. 936, 130 
Or. 552. 

Tenn.—Hill v. State, 17 S.W.2d 913, 
159 Tenn. 297. 

Wis.—Bartz v. State, 290 N.W. 171, 
234 Wis. 1. 

Evidence held insufficient 
Cal.—People v. Mitchell, 240 P. ^6, 
74 CaLApp. 164. 

N.T.—People v. Shatzkin, 224 N.Y. 

S. 526, 221 App.Dlv. 602. 

Okl.—Christner v. State, 257 P. 330, 
37 OkLCr. 95. 

Utah.—State v. Clayton, 16 P.2d 
1057, 80 Utah 557, followed in 
State V. Heal, 16 P.2d 1068, 80 
Utah 586. 

1. Cal.—^People v. Pearson, 62 P.2d 
971, 11 Cal.App.2d 123. 

Iowa.—State v. Conway, 260 N.W. 
88, 219 Iowa 1165. 

Tex.—Ruby v. State, 7 S.W.2d 966, 
110 Tex.Cr. 350. 

Evidence held sufficient 

U.S.—Weinhandler v. U. S., C.C.A. 
N.Y,, 20 F.2d 359, certiorari de¬ 


nied 48 S.Ct 116, 276 U.S. 554, 72 
L.Ed. 423—Hoback v. U. S., C.C.A. 
Va., 296 F. 5, certiorari denied 44 
S.Ct. 638, 265 U.S. 594, 68 L.Ed. 
1197. 

Ark.—Reid v. State, 108 S.W.2d 464, 
194 Ark. 422—Hooper v. State, 57 
S.W.2d 810, 186 Ark. 1197—Miller 

V. State, 243 S.W. 958, 155 Ark. 
13. 

Cal.—^People v. Tennant, 88 P.2d 937, 
32 CaLApp.2d 1—^People v. Bend¬ 
er. 23 P.2d 439, 132 Cal.App. 753— 
People V. Moulton, 2 P.2d 1009, 
116 CaLApp. 552. 

Fla.—Tibbits v. State, 200 So. 373— 
Daugherty v. State, 197 So. 501, 
143 Fla. 578, certiorari denied 
Dougherty v. State of Florida, 61 
S.Ct. 44, rehearing denied 61 S.Ct. 
131—Kirkland v. State, 97 So. 602, 
86 Fla. 64. 

Ga.—^Berrien v. State, 119 S.E. 300, 
156 Ga. 380, answers to certified 
questions conformed to 120 S.E. 
644, 31 Ga.App. 123. 

Kan.—State v. Richardson, 26 P.2d 
251, 138 Kan. 471. 

Ky.—Rogers v. Commonwealth, 98 
S.W.2d 496. 266 Ky. 220—Rogers 

V. Commonwealth, 94 S.W.2d 661, 
264 Ky. 220. 

Mich.—People v. Dixon, 242 N.W. 
896, 259 Mich. 229. 

Mo.—State v. Ross, 279 S.W. 405, 
312 Mo. 490. 

N.J.—State V. Redfleld, 155 A. 757, 
9 N.J.Misc. 751, affirmed 168 A. 544, 
108 N.J.Law 552. 

N.D.—State v. Gammons, 256 N.W. 
168, 64 N.D. 702. 

Okl.—Lyon v. State, Cr., 100 P.2d 
287—Liddell v. State, 68 P.2d 432, 
61 OkLCr. 306—^Davenport v. State, 
202 P. 18, 20 OkLCr. 253. 

S.C.—State V. Alexander, 138 S.E. 
835, 140 S.C. 325. 

S.D.—State v. Ewert, 219 N.W. 817, 
52 S.D. 619. 

Tex.—^Reed v. State, Cr., 149 S.W.2d 
119—Beard v. State, Cr., 143 S. 

W. 2d 967—Hibbetts v. State, 123 
S.W.2d 898, 136 Tex.Cr. 170—Du- 
puy V. State, 121 S.W.2d 1003, 135 
Tex.Cr. 595—^West v. State, 75 S. 

W.2d 96, 127 Tex.Cr. 207—Burke 

V. State, 75 S.W.2d 94, 127 Tex. 
Cr. 160—^Kinney v. State, 283 S. 

W. 798, 104 Tex.Cr. 315. 

Utah.—State v. Carlstrom, 76 P.2d 
565, 94 Utah 159. 

Evidence held insufficient 
Ala.—^Enzor v. State, 167 So. 336, 27 
Ala.App. 60, certiorari denied 167 
So. 340, 232 Ala. 256. 

Cal.—^People v. Bender, 23 P.2d 439, 
132 CaLApp. 753. 

Fla.—Rast v. State, 84 So. 683, 79 
Fla. 772. 


Mont.—State v. McGuire, 88 P.2d 35, 
107 Mont. 341. 

Va.—Beckner v. Commonwealth, 5 
S.E.2d 625. 174 Va. 454. 

2. Pa.—Commonwealth v. McHenry. 
92 Pa.Super. 162. 

3. Evidence held sufficient to show 
property embezzled in accord with 
charge. 

Ind.—^Young v. State, 183 N.B. 100, 
204 Ind. 331. 

Mass.—Commonwealth v. Hull, 5 N. 
E.2d 565, 296 Mass. 327. 

Evidence held insufficient to show 
property embezzled in accord with 
charge.—State v. Reynolds, 228 N.W. 
285, 209 Iowa 547. 

Check and proceeds 
Proof that accused, charged with 
embezzlement of check and pro¬ 
ceeds, did either, establishes offense. 
—State V. Hanson, 223 N.W. 55, 54 
S.D. 267, affirmed 227 N.W. 671, 66 
S.D. 140. 

4. Evidence held sufficient 

Ariz.—Lewis v. State, 248 P. 39, 30 
Ariz. 466. 

Ark.—Gibbs v. State, 293 P. 976, 37 
Ariz. 273, 74 A.L.R. 1105. 

Cal.—People v. Tambara, 219 P. 745, 
192 Cal. 236—^People v. Kirwin, 
262 P. 803, 87 CaLApp. 783—Peo¬ 
ple V. Rollins, 202 P. 475, 54 Cal. 
App. 609. 

Ill.—People V. Greben, 186 N.E. 162, 
352 Ill. 582. 

Ind.—^Young v. State, 183 N.E. 100, 
204 Ind. 331. 

Mo.—State v. Liston, 2 S.W.2d 780, 
318 Mo. 1222. 

Neb.—Larson v. State, 186 N.W. 981, 
107 Neb. 800. 

N.Y.—People v. Atwater, 128 N.E. 
196, 229 N.Y. 303, reversing 181 
N.Y.S. 742, 191 App.Div. 345. 

Tex.—Hooper v. State, 279 S.W. 449, 
102 Tex.Cr. 345. 

W.Va.—State v. Cobb, 7 S.E.2d 443. 
Evidence held Insufficient 
Mo.—State v. Miller, 57 S.W.2d 1080, 
332 Mo. 307. 

Pa.—Commonwealth v. Hillpot, 84 
Pa.Super. 454. 

The evidence must prove the iden¬ 
tity and ownership of the property 
in another as charged. 

Ky.—^Hall v. Commonwealth, 60 S.W. 

2d 625, 249 Ky. 290. 

Ohio.-r-Peskind v State, 162 N.E. 

670, 115 Ohio St. 279. 

Title of owner 

A conviction for fraudulent con¬ 
version of an automobile of another 
cannot be sustained where the evi¬ 
dence is insufficient to show the ti¬ 
tle of the alleged owner.-r-Common- 
wealth V. Hillpot, 84 Pa.Super. 454— 
42 C.J. p 1364 note 26. 
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of the property;® and also as to evidence with re- corpus delicti or conversion or appropriation of the 
spect to the fiduciary relation or status of the par- property,*^ evidence with respect to aiding and abet- 
ties;® and also as to evidence with respect to the 


5. Evidence held snfflcieiLt 
Cal.—People v. Tambara, 219 P. 745, 
192 Cal. 236—^People v. Riccardl, 
195 P. 448, 50 Cal.App. 427. 

Conn.—State v. MacCullough, l6l A. 

512, 115 Conn. 306. 

Ind.—Bowen v. State, 128 N.E. 926, 
189 Ind. 644. 

Tenn.—^Raine v. State, 226 S.W. 189, 

143 Tenn. 168. 

Tex.—^Meyers v. State, 22 S.W.2d 
922, 113 Tex,Cr. 462—Connelly v. 
State, 248 S.W. 342. 93 Tex.Cr. 397. 
Wyo.—State v. Campbell, 293 P. 365, 
42 Wyo. 252. 

Evidence hdd insufficient 
Mo.—State v. Kennedy. App.. 239 S. 
W. 869. 

N.J.-State V. Acton, 160 A. 217, 109 
N.J.Law 34, affirmed, 166 A. 156, 
110 N.J.Law 449. 

Wash.—State v. White. 257 P. 387, 

144 Wash. 212. 

XTonconsent of owner 

(1) Noneonsent of owner must be 
shown.—^Hall v. Commonwealth, 60 
S.W.2d 625, 249 Ky. 290. 

(2) Agent's statement that he did 
not hear principals' consent to 
bailee's conversion of gun was held 
not to show want of consent, as re¬ 
quired to support conviction of theft. 
—^Taylor v. State, 4 S.W.2d 564, 109 
T€X.Cr. 323. 

e. Miss.—^Lawson v. State, 88 So. 
325, 125 Miss. 754. 

Mo.—State v. Morro, 281 S.W. 720, 
313 Mo. 98. 

Evidence held sufficient 
Cal.—^People v. Ahern, 88 P,2d 787, 
31 Cal.App.2d 655—People v. Steif- 
ner, 227 P. 699. 67 Cal.App. 23— 
People v. Riccardl, 195 P. 448, 50 
Cal.App. 427. 

D.C.—Henry v. U. S,, 273 P. 330, 50 
App.D.C. 366, certiorari denied 42 
S.Ct 61, 257 U.S. 640, 66 L.Ed. 
411. 

Ga.—^Denmark v. State, 161 S.E. 286, 
44 Ga.App. 157. 

Ill.—^People v. Munday, 193 N.E. 509, 
358 Ill. 470. 

Ind.—Whitney v. State, 188 N.E. 779, 
206 Ind. 562. 

Iowa.—State v. Folger, 210 N.W. 

580, 204 Iowa 1296. 

Kan.—State v. Taylor, 38 P.2d 680, 
140 Kan. 663—State v. Schmitt, 21 
P.2d 341, 137 Kan. 464. 

Ky.—^McMillan v. Commonwealth, 80 
S.W.2d 24, 258 Ky. 354. 

Mass.—Commonwealth v. Hull, 5 N. 

E.2d 565, 296 Mass. 327. 

Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323. 

Mo.—State v. Rogers, 7 S.W.2d 250, 
320 Mo. 260. 

N;J.—State V. Carr, 192 A. 36, 118 
N.J.Law 233, affirming 187 A. 350, 


117 N.J.L. 345—State v. Redfleld, 
155 A. 757, 9 N.J.Misc. 751, af¬ 
firmed 158 A. 644, 108 N.J.Law 552. 
N.Y.—^People v. Robinson, 29 N.B.2d 
475, 284 N.Y. 75, affirming 14 N.Y. 
S.2d 749. 258 App.Div. 758. 

Pa.—Commonwealth v. Wheeler, 73 
Pa.Super. 164. 

S.D.—State v. Hanson, 227 N.W. 571, 
56 S.D. 140, affirming 223 N.W. 65, 
54 S.D. 267. 

Tex.—Cuilla v. State, 28 S.W.2d 641, 
115 Tex.Cr. 193—Wray v. State, 232 
S.W. 808, 89 Tex.Cr. 632. 

Wash.—State v. Patrick, 38 P.2d 261 
179 Wash. 610. 

Wis.—State v. Dohn, 257 N.W. 21, 216 
Wis. 367. 

Evidence held insufficient 
Cal.—People v. Ephraim, 245 P. 769, 
77 Cal.App. 29. 

Miss.—Lawson v. State, 88 So. 325, 
125 Miss. 754. 

Agency 

Cal.—^People v. Steffner, 227 P. 699, 
67 CaLApp. 23. 

Ohio.—State v. Channer, 154 N.B. 728, 
115 Ohio St. 350. 

Incorporation 

(1) In prosecution for embezzle¬ 
ment from a corporation, it was not 
necessary to make formal proof of 
the incorporation of the named cor¬ 
poration, thf introduction in evidence 
of a contract designating it as a cor¬ 
poration and of other evidence that 
it consisted of stockholders, directors 
and officers being sufficient.—^Larson 
V. State, 186 N.W. 981, 107 Neb. 800. 

(2) Evidence sufficient.—^Hilbun v. 
State, 148 So. 365, 167 Miss. 725. 

Eoaa 

Evidence was held to show that 
money advanced was loan, and, 
therefore, not subject of embezzle¬ 
ment.—^People V. Kirkpatrick, 246 P. 
84, 77 Cal-App, 104. 

Membership in federal reserve sys¬ 
tem 

Finding that bank from which 
funds were abstracted was member 
of federal reserve system was held 
warranted.—^Morgan v. U. S., C.C.A. 
Ill., 31 F.2d 385, certiorari denied 
50 S.Ct 17, 280 U.S. 556, 74 L.Ed. 
612. 

Partnership 

Evidence in prosecution for fraud¬ 
ulent conversion of partnership funds 
w€LS held sufficient to establish ex¬ 
istence of partnership.—Common¬ 
wealth V. McHenry, 92 Pa.Super. 162. 
Seller and buyer 

Evidence established that relation 
between party undertaking to pro¬ 
cure piano and party for whom it 
was being procured was that of sell¬ 
er and buyer; hence seller's failure 
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to use buyer’s advance payment to 
purchase piano did not constitute lar¬ 
ceny by embezzlement.—State v. 
Carr, 13 P.2d 497, 169 Wash. 56. 

Where relation of debtor and credi¬ 
tor exists between principal and his 
agent, that in balancing account 
agent is found to be indebted to his 
principal is not alone sufficient to 
sustain verdict.—State v. Mahaffay, 
72 P.2d 1028, 192 Wash. 76. 

7. Okl.—Smith v. State, 69 P.2d 394, 
61 Okl.Cr. 427—^Hays v. State, 210 
P. 728, 22 OkLCr. 99. 

S.C.—State V. Alexander, 138 S.E. 
835, 140 S.C. 325. 

Wis.—Stecher v. State, 231 N.W. 168, 
202 'Wis. 25. 70 A.L.R. 203. 
Evidence held sufficient 

(1) In general. 

Ala.—^Draughon v. State, App., 196 
So. 290. 

Ark.—Miller v. State, 243 S.W. 968, 
155 Ark. 13. 

Cal.—^People v. Wardwell, 246 P. 97, 
77 Cal.App. 44—^People v. Kirk¬ 
patrick, 246 P. 84, 77 Cal.App. 104 
—^People V. Lindsay, 242 P. 87, 75 
CaLApp. 115—^People v. Schroeder, 
186 P, 507, 43 CaLApp. 623. 

Conn.—State v. MacCullough, 161 A. 

512, 115 Conn. 306. 

Qa.—Clack v. State, 170 S.E. 398, 
47 Ga.App. 323. 

Ill.—People V. Schnepp, 200 N.E. 338, 
362 Ill. 495. 

Ind.—Kennedy v. State, 196 N.E. 316, 
209 Ind. 2G7—^Young v. State, 183 
N.B. 100, 204 Ind. 331. 

Mass.—Commonwealth v. Snow, 187 
N.E. 852, 284 Mass. .426—Common¬ 
wealth V. Bannon, 160 N.E. 7, 254 
Mass. 320. 

Mo.—State v. Adams, 300 S.W. 738, 
318 Mo. 712. 

N.J.—State V. Then, 190 A. 496, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429 and State v. Sang- 
or, 197 A 6. 119 N.J.Law 429. 
Ohio.—^Hayes v. State, 14 Ohio Cir. 
Ct.,N.S., 497. 

Tex.—^West v. State, 75 S.W.2d 96, 
127 Tex.Cr. 20. —Burgess v. State, 
299 S.W. 264, 108 Tex.Cr. 48— 
Wright V. State, 298 S.W. 296, 107 
Tex.Cr. 514. 

Utah.—State v. Dubois, 98 P.2d 364, 
98 Utah 234—State v. Christiansen, 
94 P.2d 472, 98 Utah 278. 

Wash.—State v. Sullivan, 224 P. 686, 
129 Wash. 42—State v. Larson, 211 
P. 886, 123 Wa h. 21, modified on 
other grounds 216 P. 28. 

Wis.-Stecher v. State, 231 N.W. 168, 
202 Wis. 25, 70 AL.R. 203. 

(2) Evidence that funds allegedly 
embezzled came Into deputy court 
clerk’s hands in his official capacity 
and that they were not deposited in 
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ting,s and evidence with respect to defenses inter- i as well by indirect or circumstantial, as by direct 
posed.® The offense and its elements may be proved | and positive, evidence.^® 


manner required by law was held to 
show an appropriation of such pub¬ 
lic funds by deputy clerk to his own 
use.—Smith v. State, 69 P.2d 394, 61 
Okl.Cr. 427. 

(3) Failure to pay over public 
moneys or settle official accounts, 
under statute, makes prima facie 
case against one retaining public 
funds beyond period permitted.— 
Koppe V. State, 153 N.E. 109, 21 Ohio 
App. 33. 

(4) In case of private embezzle¬ 
ment, it is evidence of conversion if 
agent has not accounted to principal 
for funds at time when it was his 
duty to account.—^Koppe v. State, su¬ 
pra. 

<5) Proof that bank cashier dis¬ 
posed of bank’s money without ac¬ 
counting for it is prima facie conver¬ 
sion, and establishes the corpus de¬ 
licti.—State V. Morro, 221 S.W. 720, 
313 Mo. 98. 

Evldenoe held. insnlllciexLt 

(1) In general. 

Ala.—Pruitt v. State, 106 So. 429, 
21 Ala.App. 113. 

Cal.—People v. Mills, App., 106 P.2d 
216—People v. Kay. 94 P.2d 361, 
34 Cal.App. 691—^People v. Ray, 267 
P. 593, 91 CaLApp. 781. 

Colo.—^Wright v. People, 91 P.2d 499, 
104 Colo. 335, 123 A.L.R. 474. 
Ill.—People V. Goebelt, 29 N.E.^d 628. 
374 Ill. 339—^People v. Munday, 
193 N.E. 609, 358 Ill. 470—People 
V. Wolf, 185 N.E. 233, 362 Ill. 109. 
Minn.—^Erickson v. Midland Nat. 
Bank & Trust Co. of Minneapolis, 
285 N.W. 611, 205 Minn. 224. 
Mont—State v. McGuire, 88 P.2d 
36, 107 Mont 341. 

Pa.—Commonwealth v. Hlllpot, 84 Pa. 
Super. 454. 

Tex.—^Morrow v. State, 220 S.W. 1098, 
87 Tex.Cr. 287. 

Wash.—State v. Mahaffay, 72 P.2d 
1028, 192 Wash. 76. 

(2) Agent’s acts of maladministra¬ 
tion, indifference to principal’s inter¬ 
ests, or breach of trust do not jus¬ 
tify conviction for ’’embezzlement,” 
unless evidence proves that he feloni¬ 
ously converted principal’s proper¬ 
ty to his own use or took and secret¬ 
ed it with such intent, without prin¬ 
cipal’s consent.—^People v, Parker, 
189 N.E. 362, 355 Ill. 258. 

(3) Crime of ’’embezzlement” is 
not established by showing that an 
unsettled account exists between 
principal and agent, or where a 
debtor-creditor relation is shown, but 
it must be proved that agent convert¬ 
ed property to his awn use with 
felonious intent to deprive owner of 
properly of , its use.—^People v. 
Streich, 198 N.E. 360, 361 Ill. .490— 


People V. Parker, 189 N.E. 352, 355 
Ill. 268. 

(4) Evidence of agent’s failure to 
pay balance due to his employer, 
without proof of fraudulent appropri¬ 
ation, was held insufficient to support 
embezzlement conviction.—^Hurst v. 
State. 108 So. 398, 21 Ala.App. 361. 

(5) Mere proof of receipt of funds 
and failure to account therefor was 
not sufficient in itself to show embez¬ 
zlement. 

Ill.—People V. Ervin, 174 N.E. 529. 

342 Ill. 421. 

Wash.—State v. Mahaffay, 72 P.2d 

1028, 192 Wash. 76. 

(6) Under information charging 
one with appropriation of invest¬ 
ment company’s funds to his own 
use, proof that investment company 
lost money, and that accused was .in 
charge of corporation which handled 
investments for the Investment com¬ 
pany at time it lost money by reason 
of poor investment, or otherwise, 
would not justify conviction of ac¬ 
cused on charge of embezzlement of 
balance due from corporation to in¬ 
vestment company, in absence of 
showing that accused was responsi¬ 
ble for the loss by converting it to 
his own use.—State v. Mahaffay, su¬ 
pra. 

(7) Statute providing that failure, 
neglect, omission, or refusal of any 
state, county, or municipal officer to 
pay over or deliver to any official or 
person authorized or having right by 
law to receive money, property, or 
effects, for more than specified days 
after it has been collected or received 
by. him, shall be prima facie evidence 
of the conversion of ,such money, 
property, or effects, is a rule of evi¬ 
dence, and not a statute of limitation. 
—^Revell V. State, 96 So. 166, 85 Fla. 
402. 

Admissloxih or testtniony by accused 

Admissions by accused when tak¬ 
en with some corroborating circum¬ 
stances may be sufficient to prove 
the corpus delicti, the unlawful' con¬ 
version, or appropriation. 

Cal.—People v. Hill. 37 P.2d 849, 2 

Cal.App.2d 141. 

Ill.—^People V. Nachowicz, 172 N.B. 

812, 340 Ill. 480. 

Mo.—State v. Morro, 281 S.W. 720, 

313 Mo. 98. 

Weight of testimony 

Jury were held warranted in ac¬ 
cepting testimony of witnesses hav¬ 
ing knowledge of books of accused’s 
employer regarding actual cash on 
hand.—^Mey^rs v. State, 22 S.W.2d 
922, 113 Tex.Cr. 462. 

8). Evidence held sufficient 

U.S.—Ray v. U. S., C.C,AJSr.D;, 114 

F.2d 608, certiorari denied 61 S.Ct. 

318—Morgan v. U, S., C.C.A.I11., 31 
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P.2d 385, certiorari denied 60 S.Ct* 
17, 280 U.S. 556, 74 L..Ed. 612. 

Ga.—^Driver v. State, 4 S.E.2d 922. 

60 Ga.App. 719. 

Ohio.—State v. Campbell, 11 Ohio N. 
P., N.S., 673. 

Okl.—Hutchman v. State, 66 P.2d 99, 

61 Okl.Cr. 117. 

Tenn.—^Watson v. State, 12 S.W.2d 
375, 158 Tenn. 212. 

Evidence held insufficient 
Tex.—Smith v. State, 43 S.W.2d 691, 
119 Tex.Cr. 105. 

Absence of proof of corpus delicti 
Conviction of embezzling city’s 
funds was held not sustained, in ab¬ 
sence of testimony by accountant 
examining accused’s books that there 
was any shortage in funds or collec¬ 
tion of money not paid into city 
treasury, there being no. proof of 
corpus delicti.—^People v. Wulff, 145 
N.E. 108, 313 Ill. 286. 

9. Evidence held insufficient 

Iowa.—State v. Folger, 210 N.W. 
580, 204 Iowa 1296. 

Minn.—State v. Thornton, 219 N.W. 
176, 174 Minn. 323. 

NT.—^People ex rel. Belled v. Kling¬ 
er, 300 N.T.S. 408, 164 Misc. 630. 
Tenn.—^Burke v. State, 6 S.W.2d 666, 
167 Tenn. 105. 

Utah.—State v. Olson, 287 P. 181. 75 
Utah 583. 

10. Ill.—^People V. Nachowicz, 172 N. 
E. 812, 340 Ill. 480. 

NC.—State v. Shipman, 163 S.E. 657, 
202 NC. 518. 

Tex.—^Meyers v. State, 22 S.W.2d 922. 

113 Tex.Cr. 462. 

Direct evidence unnecessary 
Conviction of trustee for retaining 
moneys of bankrupt estate can be 
had without producing check alleged 
to have been falsely debited against 
bank account.—Ashbaugh v. U. S., 
C.C.A.Ohlo, 13 P.2d 591, certiorari de¬ 
nied 47 S.Ct. 238, 273 U.S. 728, 71 L. 
Ed. 861. 

Direct proof available 
Want of owners’ consent to con¬ 
version cannot be proved by circum¬ 
stantial evidence in trial for theft 
by bailee, where positive or direct 
proof is available.—Taylor v. State, 
4 S.W.2d 664, 109 Tex.Cr. 323. 
Inferences permitted 

(1) An inference that an accused 
embezzled property by fraudulently 
converting it to his own use may be 
drawn from fact that he received 
money which he did not account for. 
— State V. Christiansen, 94 P.2d 472, 
98 Utah 278. 

(2) Under embezzlement statute, 
the inference that one has embezzled 
property by fraudulently converting 
it to his own use may be drawn from 
the fact that he has not paid the 
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While it is necessary to prove that the funds al¬ 
leged to have been embezzled are not in accused’s 
possession or that he has fraudulently misappro¬ 
priated them,it is not necessary to show what dis¬ 
position he has made of the funds.i^ 

§ 43. -As to Intent 

Fraudulent intent z? an essential element of the of- 
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fense must be established beyond a reasonable doubt by 
direct or circumstantial evidence. 

In an embezzlement prosecution where intent is 
an essential element, the evidence should show be¬ 
yond a reasonable doubt an intent to defraud,!^ and 
such intent may be proved by direct evidence or by 
evidence of facts and circumstances from which it 
may reasonably be inferred,!^ although such infer- 
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money in due course to the owner, 
or from fact that he has not ac¬ 
counted for the money which he 
received, and this is especially true 
where public officials have failed to 
turn over to the proper authorities 
public funds which they have col¬ 
lected by reason of their official posi¬ 
tion.—^Abernathy v. State, Okl.Cr., 
101 P.2d 634. 

(3) An inference that one has em¬ 
bezzled property by fraudulently con¬ 
verting it to his own use may be 
drawn from fact that he has not paid 
money in due course to owner, or has 
not accounted for money received, 
and this is especially true of hand¬ 
ling of public funds.—Smith v. State, 
69 P-2d 394, 61 Okl.Cr. 427. 

Corpus delicti 

Ill. —^People v. Nachowicz, 172 N.B. 
812, 340 III. 480. 

Becelpt of property 

Entry of check in cashier's hand¬ 
writing on company's books was held 
sufficient to justify conclusion that 
cashier, charged with grand theft, 
received check,—People v. Harris, 280 
P. 178, 100 CaLApp. 78. 

11. Okl.—Waide v. State, 162 P. 
1139, 13 OkLCr. 165, 

12. Ga.—^Trueheart v. State, 79 S.E. 
755, 13 Ga.App. 661. 

Iowa.—^State v. King, 47 N.W. 775, 81 
Iowa 587. 

13. Ala.—^Hurst v. State, 108 So. 398, 
21 Ala.App. 361. 

Cal.—People v. Talbot, 28 P.2d 1057, 
220 Cal. 3. 

Ga.—^McJenkin v. State, 7 S.B.2d 812, 
62 Ga.App. 321. 

Ill.—^People V. Streich, 198 N.B. 350, 
361 Ill. 490—^People v. Friedman, 
162 N.B. 523, 321 Ill. 572—People 

V. Paddock, 133 N.B. 240, 300 Ill. 
590. 

Mich.—^American Life Ins. Co. v. TJ, 
S. Fidelity & Guaranty Co., 246 N. 

W. 71, 261 Mich. 221. 

Mont.—State v. McGuire, 88 P.2d 
36, 107 Mont. 341. 

Neb.—^Davis v. State, 226 N.W. 449, 
118 Neb. 828—^Parmele v. State, 
201 N.W. 635, 112 Neb. 831. 

N.J.—State V. Woodward, 122 A. 
609, 99 N.J.Law 49. 

N.Y.—^People v. Klinger, 1 N.T.S.2d 
449, 165 Misc. 634. 

N.C.—State v. McLean, 182 S.E. 700, 
209 N.C. 38. 

20 C.J. p 487 note 65. 


Svidexice held snfflcieiit 

Ark.—Collins v. State. 143 S.W.2d 1. 
200 Ark. 1027—Gurley v. State, 248 
S.W. 902, 157 Ark. 413. 

Cal.—People v. Fleming, 32 P.2d 593, 
220 Cal. 601—People v. Talbot, 28 
P.2d 1057, 220 Cal. 3—People v. 
Gordon, 273 P. 568, 206 Cal. 29— 
People V. McCann, 274 P. 621, 96 
CaLApp. 664—^People v. Coyle, 254 
P. 597, 81 Cal.App. 671—People v. 
Knox, 241 P. 928, 75 CaLApp. 1. ' 

Conn.—State v. MacCullough, 161 A. 
512, 115 Conn. 306. 

Idaho.—State v. Smith, 283 P. 529, 
48 Idaho 558. 

Ill.—^People V. Greben, 186 N.B. 162, 
352 Ill. 582. 

Ind.—^Kennedy v. State, 196 N.B. 316, 
209 Ind. 287. 

Ky.—Sergent v. Commonwealth, 78 
S.W.2d 795, 257 Ky. 667. 

Mass.—Commonwealth v. Anthony, 28 
N.B.2d 542—Commonwealth v. Hull, 
5 N.E.2d 565, 296 Mass. 327. 

Minn.—State v. Dahlstrom, 202 N.W. 
61, 162 Minn. 76. 

I Neb.—Parmele v. State, 201 N.W. 635, 
112 Neb. 831. 

N.J.—State v. Then, 190 A. 495, 118 
N.J.Law 31. affirmed 196 A. 740, 119 
N.J.Law 429 and State v. Sangor, 
197 A. 5, 119 N.J.Law 429. 

N.T.—^People ex rel. Belled v. Klin¬ 
ger, 300 N.T.S. 408, 164 Misc. 630. 

Tenn.—Burke v. State, 6 S.W.2d 556, 
157 Tenn. 105. 

Tex.—^Hooper v. State, 279 S.W. 449, 
102 Tex.Cr. 345. 

Wis.—Mueller v. State, 243 N.W. 411, 
208 Wis. 550. 

20 C.J. p 487 note 65 [a]. 

Evidence held insnacidiLt 

Ala.—Hurst v. State, 108 So. 398, 21 
Ala.App. 361. 

Cal.—People v. Skelly, 54 P.2d 1, 6 
CaL2d 283—^Murphy v. Davids, 186 
P. 143, 181 Cal. 706. 

Ga.—^McJenkin v. State, 7 S.B.2d 812, 
62 Ga.App. 321. 

Ill.—^People V. Paddock, 133 N.B. 240, 
300 Ill. 590. 

Mich.—^American Life Ins. Co. v. U. 
S. Fidelity & Guaranty Co., 246 
N.W. 71, 261 Mich. 221. 

Mont.—State v. McGuire, 88 P.2d 35, 
107 Mont. 341. 

N.J.—State V. Woodward, 122 A. 609, 
99 N.J.Law 49. 

Tex.—Black v. State, 4 S.W.2d 977, 
109 Tex.Cr. 384—^Treadwell v. State, 
269 S.W. 803, 99 Tex.Cr. 342. 

20 C.J. p 487 note 65 [dl. 
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Concealment 

Where property has been wrongful¬ 
ly converted or appropriated it is un¬ 
necessary in order to show intent to 
show some degree of concealment.— 
Gurley v. State, 248 S.W. 902, 157 
Ark. 413. 

Time of intent 

(1) Evidence sufficient to show in¬ 
tent formed at time accused was em¬ 
ployee of owner.—^People v. Sprado, 
237 P. 1087, 72 CaLApp. 582. 

(2) Evidence sufficient to justify 
conclusion that intent was formed 
after and not before defendant ob¬ 
tained possession of money, so that 
offense was embezzlement and not 
larceny.—^People v. Crane, 168 P. 377, 
34 CaLApp. 599. 

Absence of Intent proved 
Mo.—State v. Hurley, 234 S.W. 820, 
19 A.L.R. 297. 

As matter of law 
Evidence that public official clan¬ 
destinely took public money, put it 
into his 'individual bank account 
without making return, and that mon¬ 
ey is gone, shows as matter of law 
intent necessary to constitute crime 
of larceny.—State v. Cater, 252 N.W. 
421, 190 Minn. 485. 

On. proof of deliberate diversion by 
broker of money transmitted to him 
by his principal being shown, it re- 
CLuires but slight evidence to satisfy 
jurors as to existence of felonious or 
criminal intent. 

Nev.—State v. Monahan, 249 P. 566, 
50 Nev. 27. 

N.T.—^People v. Meadows, 92 N.B. 
128, 199 N.T. 1, affirming 121 N, 
T.S. 17, 136 App.Div. 226. 

14. Cal.—^People v. Fewkes, 4 P.2d 
538, 214 Cal. 142—^People v. Brock, 
70 P.2d 210, 21 Cal.App.2d 601. 
Colo.—^liewis V. People, 60 P.2d 1089, 
99 Colo. 102. 

Idaho.—State v. Smith, 283 P. 529, 
48 Idaho 558—State v. Jester. 270 
P. 417, 46 Idaho 561. 

Ky.—^Westerfield v. Prudential Ins. 
Co. of America, 94 S.W.2d 986, 264 
Ky. 448. 

La.—State v. Rives, 190 So. 374, 193 
La. 186. • 

Mass.—Commonwealth v. Anthony, 28 
N.B.2d 542. 

N.J.—State v*. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 119 
N.J.Law 429 and State v. Sangor, 
197 A. 5, 119 N.J.Law 429. 
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ences may be rebutted by explanatory proof.15 have been embezzled was of value is sufi&cient to 

sustain a conviction.^^ 

§ 44. - As to Value of Property 

It value of the embezaled property Is ao essential § Questions of Law and Fact 
element of the offenser It must be established beyond a Questions of law In prosecutions for embezzlement 
reasonable doubt. are ^he court and questions of fact are for the jury. 

If the value of the embezzled property is an es- As in other criminal prosecutions, in a prosecu- 
sential element of the^ offense, it must be established tion for embezzlement questions of law are to be 

beyond a reasonable doubt but otherwise any ev- determined by the court,and, if there is evidence 

idence tending to show that the property alleged warranting submission thereof,questions of fact 


N.T.—People v. Klinger, 1 N.T.S.2d 
449, 165 Misc. 634. 

N.C.—State v. McLean, 182*^ S.E. 700, 
702, 209 N.C. 38, citing Corpus Ju¬ 
ris—State V. Lancaster, 162 S.E. 
367, 202 N.C. 204. 

Ohio.—Theiss v. State, 10 Ohio App. 
412. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 
A.2d 921, 138 Pa.Super. 585. 

Tex.—Coney v. State, 272 S.W. 197, 
100 Tex.Cr. 380. 

Utah.—State v. Christiansen, 94 P. 

2d 472, 98 Utah 278. 

Wis.—Mueller v. State, 243 N.W. 411, 
208 Wis. 550—^Adrian v. State, 210 
N.W. 367, 191 Wis. 193. 

20 C.J. p 488 note 66. 

Appropriation without coxusent 

(1) Guilty intent by church treas¬ 
urer will be inferred from act of ap¬ 
propriation if he wrongfully appro¬ 
priated church money to his own use. 
—Price V. State. 168 N.E. 579, 201 
fnd. 461. 

(2) Felonious intent may be in¬ 
ferred from circumstances of the ap¬ 
propriating of property without own¬ 
er's consent, but such inference may 
be rebutted by showing mistake or 
accident, or that the appropriation 
was, according to his understanding, 
lawful.—State v. Hives, 190 So. 374, 
193 La. 186. 

Failure to account 
Intent to embezzle may be inferred 
from circumstances showing receipt 
of money and failure to account.— 
Commonwealth v. Duvall, 295 S.W. 
1047, 220 Ky. 771. 

Secrecy or concealment is evidence 
of criminal intent, but there may be 
embezzlement where appropriation is 
openly made.—^People v. Talbot, 28 P. 
2d 1057, 220 Cal. 3. 

What Jury may consider 

(1) In ascertaining criminal in¬ 
tent necessary to constitute embez¬ 
zlement, jury must look at all facts 
and circumstances in evidence. 

Ind.—Kennedy v. State, 196 N.E. 316, 

209 Ind. 287. 

Wash.—State v. Larson, ^11 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

(2) In determining intent with 
which accused converted proceeds of 
check executed in payment of note. 


jury could consider time which 
elapsed between receipt of check and 
disclosure of what had been done 
with proceeds, fact that no informa¬ 
tion was conveyed to payee until he 
questioned accused, and accused's 
failure to notify payee of payment 
of note and to secure its possession 
for delivery to makers.—People v. 
Hill. 37 P.2a 849, 2 Cal.App.2d 141. 

15. Ky.—Westerfleld v. Prudential 

Ins. Co. of America, 94 S.W.2d 986, 

264 Ky. 448. 

La.—State v. Rives, 190 So. 374, 193 

La. 186. 

Ihfereuoe negatived 

(1) "Embezzlement” involves secre¬ 
cy and concealment of conversion, 
and absence of proof thereof tends to 
negative accused's felonious intent.— 
People V. Parker, 189 N.E. 352, 355 
Ill. 258. 

<2) Evidence that savings compa¬ 
ny waived priority of liens on prop¬ 
erty, and received in lieu its own 
certificates of deposit, held to nega¬ 
tive intention of defendants to de¬ 
fraud it.—^Peskind v. State, 152 N.E. 
670, 115 Ohio St. 279. 

(3) If person gave note believing it 
would be discounted and because it 
was unsatisfactory gave one after¬ 
ward paid, no criminal intent to aid 
and abet bank cashier in converting 
bank's funds could be inferred.—Quig 
V. U. S., C.C.A.N.J., 33 F.2d 820. 

16. Fla.—Crawford v. State, 96 So. 

837, 86 Fla. 498. 

Evidence held sufficient 

(1) Value above required amount. 
Cal.—People v. Tennant, 88 P.2d 937, 

32 Cal.App.2d 1. 

Kan.—State v. Evans, 53 P.2d 789, 

143 Kan. 29. 

(2) In trial for grand theft, com¬ 
plaining witness* testimony that she 
entrusted accused with two hundred 
fifty dollars which he failed to de¬ 
posit in bank for her as requested 
or to return, did not preclude his 
conviction of petty theft, instead of 
conviction for grand theft or acquit¬ 
tal, where such witness' daughter, 
who witnessed transaction, testified 
that amount in question was either 
two hundred fifty dollars or two hun¬ 
dred dollars.—^People v. Stanhope, 99 
P.2d 1076, 37 Cal.App.2d 631. 
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(3) Other cases see 20 C.J. p 486 
note 60 [d] (3). 

Evidence held insufficient to show 
value above required minimum. 

D.C.—Henry v. U. S., 263 F. 459, 
49 APP.D.C. 207. 

Tex.—^Palmer v. State, 116 S.W.2d 
737, 134 Tex.Cr. 492. 

17. Neb.—Higbee v. State, 104 N.W. 
748, 74 Neb. 331. 

20 C.J. p 488 note 67. 

Value of check 

In prosecution for embezzlement 
by fraudulent conversion of employ-, 
er's check, value of check was prima 
facie its face value, and Instruction 
that proof of market value was es¬ 
sential was properly refused.—^People 
V. Dean. 151 N.E. 505, 321 Ill. 128. 

18. Wash.—State v. Comer, 28 P.2d 
1027, 176 Wash. 257, appeal dis¬ 
missed Comer v. State of Wash¬ 
ington, 54 S.Ct. 782, 292 U.S. 610, 
78 L.Ed. 1470. 

•20 C.J. p 488 note 70. 

Ihterpretatlon of writings 

(1) The interpretation of a writ¬ 
ten contract relied on as establishing 
the relation of principal and agent, 
between accused and the prosecuting 
witness, was for the court.—State v. 
Brown, 71 S.W. 1031, 171 Mo. 47T. 

(2) Whether funds, appropriated 
by trustee under trust deed securing 
corporation bonds, were trust funds 
under terms of* deed was for court, 
not jury.—State v. Comer, 28 P.2d 
1027, 176 Wash. 257, appeal dismissed 
Comer v. State of Washington, 54 S. 
Ct. 782, 292 U.S. 610, 78 L.Ed. 1470. 

19. Ala.—^McLemore v. State, 157 
So. 455, 26 Ala.App. 228, certiorari 
denied 157 So. 458, 229 Ala. 429, 
and followed in Pate v. State, 159 
So. 894, 26 Ala.App. 675, certiorari 
denied 159 So. 887, 230 Ala. 698— 
Kersh v. State, 153 So. 284, 26 Ala. 
App. 15, certiorari denied 153 So. 
287, 228 Ala. 364. 

Cal.—^People v. Ledbetter, 259 P. 982, ^ 
85 Cal.App. 514—^People v. Poster, 
249 P. 231, 79 Cal.App. 328. 

Colo,—^Hopkins v. People, 1 P.2d 937, 
89 Colo. 296: 

D.C.—Smith v. U. S., 62 P.2d 1061, 
61 App.D.C. 344—^Reeves v. U. S., 
15 F.2d 734, 56 App.D.C. 376. 

Idaho.—State v. Lockie, 253 P. 618, 

43 Idaho 580. 
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are for the jury to determine, 2 ® such as the ques- | tion or questions of the guilt or innocence of the 


m.— People V. Cobb, 174 N.E. 885, 343 
Ill. 78—People v. Slattery, 143 N. 
E. 395, 312 Ill. 202. 

Iowa.—State v. Phelps, 192 N.W. 247, 
195 Iowa 566. 

Ky.—Joy V. Commonwealth, 262 S.W. 
585, 203 Ky. 426. 

Mass.—Commonwealth v. O'Connell, 
174 N.E. 665, 274 Mass. 315. 

Miss.—Sanders v. State, 105 So. 523, 
141 Miss. 289. 

Mo.—State v. Miller, 57 S.W.2d 1080, 
332 Mo. 307—State v. Matkins, 34 
S.W.2d 1, 326 .Mo. 1072—State v. 
Liston, 2 S.W.2d 780, 318 Mo. 1222 
—State V. Farrar, ’285 S.W. 1000 
—State V. Bunton, 280 S.W. 1040, 
312 Mo. 655—State v. Julln, 235 S. 
W. 818, 292 Mo. 264. 

Mont.—State v. Lake, 43 P.2d 627, 
99 Mont 128. 

N.J,—State V. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429, and State v. San- 
gor, 197 A. 5. 119 N.J.Law 429— 
State V. Silverman, 126 A. 618, 100 
N.J.Law 249. 

■N-T.—People v. Epstein, 157 N.E. 121, 
245 N.Y. 234, reversing 218 N.Y. 
S. 847, 218 App.Div. 764. 

N.G.—State v. Wilson, 7 S.B.2d 11, 
217 N.C. 123—State v. Shipman, 
163 S.E. 657, 202 N.C. 518—State 

V. Lancaster, 162 S.E. 367, 202 N.C. 
204—State v. Eubanks, 139 S.E. 451, 
194 N.C. 319—State v. Maragousis, 
136 S.E. 715, 193 N.C. 246. 

Or.—State v. German, 90 P.2d 185,. 
162 Or. 166. 

Pa.—Commonwealth v. Wilson, 76 Pa- 
Super. 147. 

Tex.—Depwe v. State, Tex.Cr., 146 S. 

W. 2d 389—Ainsworth v. State, 287 
S.W. 250, 105 Tex.Cr. 212—Kolb 
V. State, 240 S,W. 311, 91 Tex.Cr. 
572—^Morrow v. State, 220 S.W. 
1098, 87 Tex.Cr. 287. 

Utah.—State v. Dubois, 98 P.2d 354, 
98 Utah 234—State v, Foxley, 213 
P. 1079, 61 Utah 404. 

Wash.—State v. Powell, 293 P. 280, 
159 Wash. 285. 

Wis.—State v. Bums, 296 N.W. 85, 
236 Wis. 593—State v. Anderson, 
263 N.W. 587, 219 Wis. 623. 

On. conflicting evidence 
Ala,—^McGilvray v. State, 154 So. 
599, 26 Ala.App. 120, certiorari de¬ 
nied 154 So. 601, 228 Ala. 553. 

Fla.—^Dwyer v. State, 112 So.'62, 93 
. Fla. 777. 

Iowa.—State v. Folger, 210 N.W. 580, 
204 Iowa 1296. 

N.Y.—People v. Epstein, 157 N.B. 121, 
245 N.Y, 234, reversing 218 N.Y.S. 
847, 218 App.Div. 764. 

Pa,—Commonwealth v. Koss, 7 A. 2d 
20, 136 Pa.Super. 173. 

SnTnnisslon to jury not warranted 
(1) Generally. 

III.—^People V. Streich, 198 N.E. 350, 
361 IlL 490. 


Ind.—Cohn v. State, 195 N.E. 804, 208 
Ind. 277. 

Kan.—State v. Mitchell, 54 P.2d 917, 
143 Kan. 322. 

Ky.—Napier v. Commonwealth, 29 S. 

W.2d 24, 234 Ky. 724. 

Mo.—State v. Davis, 292 S.W. 430, 
315 Mo. 1285. 

N.C.—State v. Cohoon,. 174 S.E. 91, 
206 N.C. 388—State v. Shipman, 
163 S.E. 657, 202 N.C. 518. 

(2) In embezzlement prosecution, 
evidence showing failure to pay bal¬ 
ance due but no fraudulent appro¬ 
priation entitled defendant to general 
charge.—^Hurst v. State, 108 So. 398, 
21 Ala.App. 361. 

(3) State’s failure to show re¬ 
tention of storage battery was 
against bailor’s will and consent held 
to justify directing verdict for ac¬ 
cused.—State V. See, 218 N.W. 249, 
205 Iowa 601. 

(4) In prosecution for embezzle¬ 
ment of diamond ring purchased un¬ 
der conditional sales contract, ac¬ 
cused's motion for directed verdict 
held properly sustained where there 
was no evidence to show demand by 
vendor upon accused for satisfaction 
of debt or return of property.—State 
V. Delevie, 260 N.W. 737, 219 Iowa 
1317. 

SO. U.S.—^U, S, V. Kortepeter, C.C.A. 
Ind.^ 114 P.2d 124, certiorari denied 
Kortepeter v. U. S., 61 S.Ct. 392, 
rehearing denied 61 S.Ct. 447—U. 
S. V. Derbyshire, C.C.A.Ind., 114 F. 
2d 124, certiorari denied 61 S.Ct. 
392, rehearing denied 61 S.Ct, 448— 
Ashbaugh v, U. S., C.C.A.Ohio, 13 
F.2d 591, certiorari denied 47 S.Ct. 
238, 273 U.S. 728, 71 L.Bd. 861. 

Ala.—^Enzor v. State, 167 So. 336, 27 
Ala.App. 60, certiorari denied 167 
So. 340, 232 Ala 256—Smith v. 
State, 157 So. 872, 26 AlaApp. 271", 
certiorari granted 157 So. 874, 229 
Ala. 207, certiorari denied 159 So. 
912, 230 Ala 700—Ray v. State, 145 
So. 325, 25 AlaApp. 262, certiorari 
denied 145 So. 327, 226 Ala 62. 

Ark.—Singer v. State, 1T2 S.W.2d 
426, 195 Ark. 345—Hooper v. State, 
57 S.W.2d 810, 186 Ark. 1197—Bam- 
hardt v. State, 275 S.W. 909, 169 
Ark. 567. 

CaL^People v. Talbot, 28 P.2d 1057, 
220 Cal. 3—People v. Acree, 22 P. 
2d 518, 132 CaLApp. 193. 

Conn.—State v. Parker, 151 A. 325, 
112 Conn. 39. 

Oa.—Norman v. State, 160 S.B. 522, 
44 G?«Ari. 92, transferred, see 156 
S.B. 203, 171 Ga 557. 

Ill.—^People V. Nevin, 175 N.E. 797, 
343 Ill. 597—People v. Goldman, 
148 N.E. 873, 818 Ill. 77, 41 A.L.R. 
461, error dismissed Goldman v. 
People of State of Illinoir, 47 S.Ct. 
90, 273 V,V. 637, 693, 71 L.Ed. 
816. , 


Ind.—^Kennedy v. State, 106 N.E. 316, 
209 Ind. 287. 

Iowa—State v. Folger, 210 N.W. 580, 
204 Iowa 1296. 

Kan.—State v. Perkins, 211 P. 139. 
112 Kan. 458. 

Ky.—Commonwealth v. Duvall, 295 S. 
W. 1047, 220 Ky. 771—Joy v. Com¬ 
monwealth, .262 S.W. 585, 203 Ky. 
426. 

N.Y.—^People v. Epstein, 157 N.E. 
121, 245 N.Y. 234, reversing 218 N. 
Y.S. 847, 218 App.Div. 764—People 
v. Reynolds, 210 N.Y.S. 768, 214 
App.Div, 21—^People v. Toohill, 203 
N.Y.S. 457, 208 App.Div. 174. 

N.C.—State v. Wilson, 7 S.E.2d 11, 
217 N.C. 123—State v. McLean, 182 
S.E. 700, 209 N.C. 38. 

Ohio.—Koppe V. State, 153 N.E. 109, 
*21 Ohio App. 33. 

Okl.—^Baum v. State, 242 P. 576, 33 
Okl.Cr. 120. 

Or.—State v. German, 90 P.2d 185, 
162 Or. 166—State v. Owen, 244 
P. 516, 119 Or. 16--State v. Kubli. 
244 P. 512, 118 Or. 5. 

Pa—Commonwealth v. Wiener, 10 A. 
2d 921, 138 PaSuper. 585, reversed 
on other grounds 17 A.2d 357. 
S.C.—State V. Daniel, 163 S.B. 721, 
165 S.C. 280. 

S.D.—State v. Hanson, 223 N.W. 55, 
54 S.D. 267, affirmed 227 N.W. 571, 
56 S.D. 140. 

Tenn.—Caldwell v. State, 48 S.W.2d 
1087, 164 Tenn. 325—^Burke v. 

Staf.e, 6 S.W.2d 556, 157 Tenn. 105. 
Wash—State v. Mitchell, 34 P.2d 
9.92, 178 Wash. 196, appeal dis- 
luissed and certiorari denied 
Mitcffiell v. State of Washington, 56 
S.Ct 349, 293 U.S. 533,* 79 L.Ed. 
641—State v. Liliopoulos, 10 P.2d 
564, 167 Wash. 686—State v. Tib- 
bits, 206 P. 372, 119 Wash. 611. 

20 C.J. p 488 note 71. 

Trial court may determine where 
jury waived.—Commonwealth v. 
Snow, 187 N.E. 852, 284 Mass. 426. 

Submission, of question, by charge 

In prosecution of security {sales¬ 
man for appropriation * of funds in¬ 
trusted to him by a client, failure to 
submit to jury whether relationship 
between the salesman and client was 
that of debtor and creditor was not 
erroneous where body of charge con¬ 
tained a sufficient presentation of 
such question.—People v. Robinson, 
29 N.B.2d 475, 284 N^Y. 75, affirm¬ 
ing 14 N.Y.S.2d 749, • 258 App.Div. 
768. 

Amount of conversion 
Where* amount’ of embezzlement de- 
terpnines degree of offense or pun- 
ishpaent, determination is fact ques¬ 
tion for Jury. 

S.C.—State V. Johnson, 195 S^B. 829, 
186 S.C. 202. 

Tex.—Huey v. State, 101 S.W.2d 580, 
132 Tex.Cr. 14. 
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accused,21 as growing out of or dependent on the 
existence of a fiduciary relation or status,2 2 the in¬ 
tent of accused,22 or the nature of the conversion 
or appropriation^ of the property by accused.24 

§ 46. Instructions 

a. In general 

b. Nature and elements of offense 

c. Defenses 


a. In General 

The court by proper instructions may and should sub¬ 
mit the issues in the case and state the law Involved as 
applied to the facts. 

The general rules of law governing instructions 
to the jury in criminal cases generally, as discussed 
in Criminal Law § 1189 et seq, apply in prosecutions 
for embezzlement. Accordingly the court in its in¬ 
structions may and should properly submit the is¬ 
sues involved in the case and justified by the evi- 
dence,26 and present the law involved as applied to 


ntimber of emb^zzlemeiLts 

Whether conversion of public 
funds received by public officer from 
different, sources constitutes single 
embezzlement or more is question 
of fact dependent on time intention 
to embezzle was formed.—^McKinney 
V. State, 283 S.W. 798, 104 Tex.Cr. 
315. 

Kimitationa period 
U.S.—Pruett V. U. S., C.C.A.Nev.. 
3 F.2d 353. 

Wash.—State v. Liliopoulos, 10 P.2d 
564, 167 Wash. 686. 

Aiding and abetting 
Or.—State v. German, 96 P.2d 1085 
—State V. Owen, 244 P. 516, 119 Or. 
IS. 

21. Ala.—-Hawes v. State, 112 So. 
759, 22 Ala.App. 90, reversed on 
other grounds 112 So. 761, 216 Ala. 
151. 

Ark.—McNutt v. State, 144 S.W. 2d 
1094.- 

Cal.—People v. Dunn, App., 104 P.2d 
119, certiorari denied Dunn v. Peo¬ 
ple of State of California, 61 S.Ct. 
139—People v. Roth. 31 P.2d 813, 
137 Cal.App. 592—People v. Foster, 
249 P. 231, 79 Cal.App. 328. 

Ill.—People V. Anderson, 183 N.E. 
588. 350 Ill. 603. 

Ky.—Rogers v. Commonwealth, 94 S. 

W.2d 345, 264 Ky. 187. 

Miss.—Simmons v. State, 141 So, 288, 
165 Miss. 732. 

Mo.—State v. Adams, 300 S.W. 738, 
318 Mo. 712—State v. Baker, 285 
S.W. 416. 

N.H.—State v. Hale, 160 A. 95, 85 
N.H. 403. 

N.Y.—People V. Epstein, 167 N.E. 
121, 245 N.Y. 234, reversing 218 N. 
Y,S. 847. 218 App.Div. 764. 

Pa.—Commonwealth v. Wiener, 10 A. 
2d 921, 138 Pa.Super. 585, reversed 
on other grounds 17 A.2d 357— 
Commonwealth v. Koss, 7 A.2d 20, 
136 Pa.Super. 173—Commonwealth 
V. Grant, 183 A. 663. 121 Pa.^uper. 
399. 

' Tex.—Depwe v. State, Cr., 146 S.W. 
2d 389. 

Wash.—State v. Price, 21 P.2d 1038, 
173 Wash. 108—State v. Linden, 17 
P.2d 635. 171 Wash. 92. 

32. Cal.—^People. v. Jones, 262 P. 
861, 87 CaLApp. 482. 


Mass.—Commonwealth v. Snow, 187 
N.E. 852, 284 Mass. 426. 

Mo.—State v. Watkins, 87 S.W.2’d 
184, 337 Mo. 901. 

N.J.—State V. Goodman, 162 A. 640, 
10 N.J.Misc. 1147. 

23. U.S.—Ashbaugh v. U. S.. C.C.A. 
Ohio, 13 F.2d 591, certiorari de¬ 
nied 47 S.Ct. 238, 273 U.S. 728, 71 
L.Ed. 861—^Lindgren v. U. S., Alas¬ 
ka. 260 F. 772, 171 C.C.A. 498. 

Ala.—^Enzor v. State, 167 So. 336, 27 
Ala.App. 60. certiorari denied 167 
So. 340, 232 Ala. 256—^McLemore 
V. State, 157 So. 455, 26 Ala.App. 
228, certiorari denied 157 So. 468, 
229 Ala. 429 and followed in Pate v. 
State, 159 So. 894, 26 Ala.App. 675, 
certiorari denied 159 So. 887, 230 
Ala. 698. 

Cal.—People v. Hill, 37 P.2d 849, 2 
Cal.App.2d 141—^People v. Ailan- 
jian, 299 P. 813, 114 CaLApp. 260 
—People V. Kirk, 271 P. 347, 94 
Cal.App. 378—^People v. Larson, 
268 P. 419, 92 Cal.App. 376—People 
V. Hughes, 250 P. 869, 79 CaLApp. 
697. ‘ 

Colo.—^Lewis v. People, 60 P.2d 1089, 
99 Colo. 102. 

Ind.—Ridge v. State, 187 N.E. 758. 
192 Ind. 639. 

La.—State v. Ritchie, 136 So. 11, 172 
La. 942. 

N.J.—State V. Then, 190 A. 495, '118 
N.J.Law 31. affirmed 196 A. 740, 119 
N.J.Law 429 and State v. Sangor, 
197 A. 6, 119 N.J.Law 429. 

N.Y.—^People v. Klinger, 1 N.Y.S.2d 
449, 165 Misc. 634. 

N.C,—State v. Rawls, 162 S.B. 899, 
202 N.C. 397. 

Or.—State v. Owen, 244 P. 616, 119 
Or. 15. 

S.C.—State V. McCann, 166 S.B. 411, 
167 S.C. 393. 

Wash.—State v. Sullivan, 224 P. 586, 
129 Wash. 42. 

Wis.—Kuenzll v. State, 242 N.W. 147, 
208 Wis, 340. 

20 C.J. p 488 note 71 [a]. 

Time of felonious Intent 
Whether accused formed felonious 
Intent to aplpropriate property at or 
before acquiring possession of it as 
agent, or subsequently, held jury 
question. 

Fla.—^Murray v. State, 112 So. 675, 
93 Fla. 706. 
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Ohio.—State v. Gross, 110 N.E. 466, 

91 Ohio St. 161. 

24L Fraudulent conversion or appro¬ 
priation 

(1) Generally. 

Colo.—Lewis v. People, 60 P.2d 1089, 
99 Colo. 102. 

N.J.—State V. Then, 190 A. 495, 118 
N.J.Law 31, affirmed 196 A. 740, 
119 N.J.Law 429 and State v. 
Sangor, 197 A. 5, 119 N.J.Law 429. 
N.Y.—People v. Perrin, 231 N.Y.S. 
557, 224 App.Div. 546, affirmed 168 
N.B. 407, 251 N.Y. 509. 

Wis.—Wille V. State, 240 N.W. 823, 
207 Wis. 163. 

(2) There is no prescribed set of 
circumstances which show a fraudu¬ 
lent conversion, and sufficiency of 
proof must be left to Jury.—State v. 
Parker, 151 A. 325, 112 Conn. 39. 

(3) Whether accused converted 
property to his own use or to use 
of another.—^Abbott v. State, 167 So. 
599, 27 Ala.App. 87, certiorari denied 
167 So. 602, 232 Ala. 194. 

Betentlon under claim of right 
Ark.—Singer v. State, 112 S.W.2d 

426, 195 Ark. 345. 

Cal.—^People v. Knott, 104 P.2d 33, 
15 CaL2d 628, 128 A.L.R. 1367, prior 
opinion, App., 94 P.2d 635—People 
V. Roland, 26 P.2d 517, 134 Cal. 
App. 675—People v. Knox, 241 P. 
928, 75 CaLApp. 1. 

Fla.—^Pouts V. State, 133 So. 81, 101 
Fla. 1218. 

Mich.—People v. Douglass, 292 N.W. 
341, 293 Mich. 388. 

Wis.—Adrian v. State, 210 N.W. 367, 
191 Wis. 193. 

as. Ark.—Morgan v. State, 275 S,W. 
918, 169 Ark. 579. 

Tex.—Katz v. State, i46 S.W. 242, 

92 Tex.Cr. 629. 

Several counts on one act 

Where two counts of indictment 
charged embezzlement of property of 
different persons by a single act, the 
case was properly submitted to jury 
on both counts.—^Henry v. tJ. S., 273 
F. 330, 50 App.D.C. 366, certiorari 
denied 42 S.Ct. 61, 257 XT.S. 640, 66 
L.Bd. 411. 

Instruotions construed 
[ In a prosecution for intent to em- 
Ibezzle, an instruction authorizing a 



EMBEZZLEMENT 


29 C.J.S. 


§ 46 

the facts.2® 

As in other cases, instructions which are mislead¬ 
ing,*'^ confusing,*® obscure,*® or argumentative,*® 
which are not warranted or supported by the evi- 
dence,*i or which assume the existence of facts on 


which the evidence is conflicting** or as to which 
there is no evidence,** or which improperly state 
the law applicable to the facts,* < are improper, and 
should not be given. So instructions which are not 
applicable to,*® or which exclude or ignore,** is- 


verdict of gruilty if .the jury should 
find that accused unlawfully, feloni¬ 
ously, or fraudulently did make away 
with or unlawfully, feloniously, and 
fraudulently did secrete said prop¬ 
erty, with intent feloniously to em¬ 
bezzle and fraudulently convert the 
same to his own use, held not to 
authorize a finding of gruilt of embez¬ 
zlement.—State V. Hinton, 253 S.W. 
722, 299 Mo. 507. 

2S. Ala.—^Kersh v. State, 153 So. 
284, 26 Ala.App. 15, certiorari de¬ 
nied 153 So. 287, 228 Ala.App. 364. 
Cal.—People v. -Fox, 185 P. 211, 43 
Cal.App. 399. 

Ga.—^Austin v. State, 103 S.E. 716, 
25 Ga.App. 401. 

Mo.—State v. Baker, 285 S.W. 416. 
N.J.—State v. Then, 190 A. 495, 
118 N.J.Law 31, affirmed 196 A. 
740, 119 N.J.Law 429 and State v. 
Sangor, 197 A. 5, 119 N.J.Law 429. 
Ohio.—Koppe v. State, 153 N.E. 109, 
21 Ohio App. 33. 

Okl.—^Abernathy v. State, Cr., 101 P. 
2d 634. 

Va.—Trent v. Commonwealth, 111 S. 

E. 113, 132 Va. 814. 

Matters for oousidexation of Jtixy 
In prosecution of irrigation district 
secretary for fraudulent appropria¬ 
tion of property as a public officer 
and for grand theft, an instruction 
concerning illegality of directors or 
officers being interested in contracts 
of district was proper for jury's con¬ 
sideration, where jury was warned, 
in following instruction, that secre¬ 
tary was not being tried or charged 
under such law.—^People v. Tennant, 
88 P.2d 937, 32 Cal.App.2d 1. 
Anthoxity to consent 
In prosecution against officer of • 
trust company for embezzling trust 
funds, instruction that trust com¬ 
pany was without power to assent 
to loan to one of its officers held 
proper, since such a loan was pro¬ 
hibited by statute.—Buckley v. State, 
269 N.W. 892, 131 Neb. 752. 
Conspiracy , 

Charge on conspiracy held justified 
by the evidence.—^Norman v. State, 
160 S.E. 522, 44 Ga.App. 93, trans¬ 
ferred, see 156 S.E. 203, 171 Ga. 527. 
Corroboration of witness 
Instruction “that it is not essen¬ 
tial to a conviction that the prose¬ 
cuting witne*ss . . . should be 

corroborated by the testimony of 
other witnesses as to the particular 
acts constituting offense; it is suf¬ 
ficient if you believe from his evi¬ 
dence and all other testimony and 
circumstances in proof in the case 


beyond a reasonable doubt that the 
crime charged has been committed 
by the defendant,” held not erroneous 
in that the jury was left free to con¬ 
vict whether all the other testimony 
and circumstances in proof in the 
case corroborated the complaining 
witness or not.—^People v. Pyle, 185 
P. 1019, 44 CaLApp. 130. 

Bnty of aecused 

Instruction in trustee's trial for 
larceny of loan association's funds 
that he was required to hold income 
or dividends on stock pledged with 
him held not error, although trust 
agreement made no mention of divi¬ 
dends or disposition of income.— 
State v. Nicely, 18 P.2d 503, 171 
Wash. 439. 

27. Cal.—^People v. Kay, 94 P.2d 361, 
34 CaLApp.2d 691—People v. Ash- 
rawy, 19 P.2d 536, 130 CaLApp. 145. 

Ind.—Springer v. State, 196 N.E. 97, 
209 Ind. 322. 

N.C.—State v. Ray, 178 SJE. 224, 207 
N.C. 642. 

N.D.—State v. O’Connor, 226 N.W. 
601, 58 N.D. 554, 

Okl.—^Abernathy v. State, Cr., 101 
P.2d 634. 

20 O.J. p 489 note 74. 

XastructloiLs not misleading 

(1) In general.—State v. Chris¬ 
tiansen, 94 P.2d 472, 98 Utah 278. 

(2) In prosecution for embezzle¬ 
ment as bailee where throughout 
evidence only one certificate calling 
for ten shares of stock had been 
referred to, instruction referring to 
one share of stock held not mislead¬ 
ing.—State V. Bagley, 96 S.W.2d 331, 
339 Mo. 215. 

28. Okl.—^Abernathy v. State, Cr., 
101 P.2d 634. 

Or.—State v. Owen, 244 P. 516, 119 
Or. 15. 

Znstzactions not confusing 
Ariz.—Lewis v. State, 248 P. 39, 30 
Ariz. 466. 

29. Ala.—Willis v. State, 33 So. 226, 
134 Ala. 429. 

20 C.J. p 489 note 75. 

30. Cal.—People v. Kay, 94 P.2d 
361, 34 CaLApp.2d 691. 

20 C.J. p 489 note 76. 

31. Cal.—^People v. Hill, 23 P.2d 66, 
132 CaLApp. 554. 

Ky.—Bass v. Commonwealth, 23 S. 

W.2d 926, 232 Ky. 445. 

Tex.—Bell v. State, 104 S.W.2d 511, 
132 Tex.Cr. 81. 

32. Mo.—State v. Wissing, 85 S.W. 
557, 187 Mo. 96. 
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Charge on disputed facts 
Cal.—^People v. Langdon, 36 P.2d 
424, 1 CaLApp.2d 287. 

33. Cal.—People v. Kay, 94 P.2d 
361, 34 Cal.App.2d 691. 

34L Ark.—Singer v. State, 112 S.W. 

2d 426, 195 Ark. 345. 

Cal.—^People v. Kay, 94 P.2d 361, 84 
Cal.App.2d 691. 

Miss.—Barry v. State, 192 So. 841, 
187 Miss. 221. 

Okl.—^Abernathy v. State, Cr., 101 P. 
2d 634—^Lyons v. State, Cr., 100 P. 
2d 287. 

Tex.—^Kugle v. State, 59 S.W.2d 417, 
123 Tex.Cr. 440. 

Variance from indictment 
Instruction authorizing conviction 
for embezzlement of sum other than 
that charged in the indictment at 
time other than that specified in 
indictment held ground for reversal. 
—Miller V. State, 242 S.W. 1040, 92 
Tex.Cr. 259. 

35. Cal.—People v. Kay, 94 P.2d 
361, 34 CaLApp.2d 691—People v. 
Tennant, 88 P.2d 937, 32 CaLApp. 
2d 1—^People v. Steffner, 227 P. 
699, 67 CaLApp. 23. 

Ga.—^Hendricks v. State, 123 S.E. 

925, 32 Ga.App. 546. 

Ind.—^Kennedy v. State, 196 N.E. 
316, 209 Ind. 287—^Bowen v. State, 
128 N.E. 926, 189 Ind. 644. 

N.C.—State v. Smith, 163 S.E. 554, 
202 N.C. 581. 

Okl.—Abernathy v. State, Cr., 101 P. 
2d 634—^Lyon v. State, Cr., 100 P. 
2d 287. 

Tex.—Bell v. State, 104 S.W.2d 511, 
132 Tex.Cr. 81. 

Wash.—State v. Price, 21 P.2d 1038, 
173 Wash. 108. 

20 C.J. p 489 note 78. 

Inapplicable statute 

Charge based on statute other 
than that on which indictment is 
drawn is erroneous.—Hendricks v. 
State, 123 S.E. 925, 32 Ga.App. 546. 

36. Mich.—^People v. Sanders, 102 
N.W. 959, 139 Mich. 442. 

20 C.J. p 489 note 79. 

Bequests properly refused 
Requested instruction that if ac¬ 
cused acted under honest claim of 
right to money allegedly taken by 
him -by virtue of his office as county 
clerk, or if there was reasonable 
doubt as to his guilt, he should be- 
acquitted, held properly refused, 
where instruction made no reference 
to matter of falsification of records 
which statute under which accused 
was charged prohibited, and which 
was essence of the charge.—State v. 
Norgard, 48 P.2d 618, 183 Wash. 208. 
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sues, evidence, or defenses, should not be given; 
nor should instructions which are inconsistent with 
the theory on which the case was tried be given.37 

Motive being immaterial, it is not error to ex¬ 
clude consideration thereof from the jury.38 

Instructions as to the degree of proof required 
for conviction should ordinarily be given.38 On the 
other hand, it is ordinarily improper for the court 
to instruct the jury as to the weight and sufficiency 
of the evidence,^® although if the facts are undis¬ 
puted, and sufficient to warrant it, the court may 
charge that they amount to embezzlement, if the 
jury find the intent but the court cannot prop¬ 
erly direct a verdict of acquittal where there is ev¬ 
idence sufficient to submit the case to the jury.42 

If the charge, construed as a whole, correctly 
presents the law applicable to the case, it is suffi¬ 
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cient, notwithstanding minor errors in particular 

parts.^3 

Requests to charge generally. The court may 
properly refuse requested instructions as to matters 
adequately covered by other instructions given, 
or which do not correctly state the applicable law.*^® 

b. Nature and Elements of Offense 

The jury may and should ordinarily be Instructed as 
to the nature and essential elements of the offense. 

In prosecutions for embezzlement, the jury may 
and should be properly instructed as to the nature 
.and elements of the offense.'*® Thus, correct in¬ 
structions must be, and are properly, given on is¬ 
sues relating to the property embezzled, and its char¬ 
acter,47 its value or amount, when that is material, 
or affects the degree of the offense or the extent of 
the punishment,48 its ownership, if in issue or an 
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37- Cal.—^People v- Ashrawy, 19 P. 
2d 536, 130 Cal.App. 145—People 

V. Forman, 228 P. 378, 67 CaLApp. 
693. 

38. S.D.—State v. Allen, 110 N.W. 
92, 21 S.D. 121. 

39. Idaho.—State v. White, 266 P. 
415, 46 Idaho 124. 

Miss.—^Barry v. State, 192 So. 841, 
187 Miss. 221. 

Bequests improperly refused 
Ill.—^People V. Greben, 186 N.E. 162, 
352 Ill. 582. 

40. Ala.—Henderson v. State, 29 So. 
799, 129 Ala. 104. 

20 C.J. p 489 note 81. 

41. Mich.—People v. Hawkins, 64 
N.W. 736, 106 Mich. 479. 

42. U.S.—Gurinsky v. IT. S., Tex., 
259 P. 378, 170 C.C.A. 354. 

20 C.J. p 489 note 83. 

43. Ind.—Walter v. State, 1 N.B.2d 
127, 210 Ind. 310, appeal dismissed 
57 S.Ct 121, 299 U.S. 513, 81 L.Bd. 
379. 

Kan.—State v. Jones, 247 P. 639, 
121 I^n. 5^9. 

Ky.—^Bell v. Commonwealth, 259 S. 

W. 29, 202 Ky. 163. 

Okl.—Vance v. State, 273 P. 1014, 
41 OkLCr. 420. 

Utah.—State v. Christiansen, 94 P. 
2d 472, 98 Utah 278—State v. Sid- 
doway, 211 P. 968, 61 Utah 189. 
Harmless error 

In prosecution of deputy commis¬ 
sioner of finance for embezzlement 
of funds of private bank, instruction 
referring: to ban^jc as incorporated 
was not objectionable, since crime 
was same in either event.—State v. 
Ross, 279 S.W. 405, 312 Mo. 490. 
XmiuaterisU omission 
In prosecution for embezzlement, 
not specifically instructing: respect¬ 
ing: certain money returned did not 
prejudice accused, where principal 


items in controversy were stated.— 
State V. Smith, 163 S.E. 554, 202 N.C. 
581. 

44. La.—State v. Nahoum, 133 So. 
370, 172 La. 83. 

Okl.—Lyons v. State, Cr., 100 P.2d 
287. 

Tex.—Hibbett v. State, 123 S.W.2d 
898, 136 Tex.Cr. 170. 

Utah.—State v. Siddoway, 211 P. 
968, 61 Utah 189. 

Wash.—State v. Price, 21 P.2d 1038, 
173 Wash. 108. 

45ta Cal.—^People v. Steffner, 227 P, 
699, 67 Cal-App. 23. 

Ill.—People V. Kevin, 175 N.E. 797, 
343 Ill. 597. 

Ky.—^Nickens v. Commonwealth, 15 
S.W.2d 261, 228 Ky. 477. 

Tenn.—Raine v. State, 226 S.W. 189, 
143 Tenn. 168. 

Wash.—State v. Norgrard, 48 P.2d 
618, 183 Wash. 208—State v. Lin¬ 
den, 17 P.2d 635, 171 Wash. 92. 

4®i Cal,—People v. Mitchell, 240 P. 

36, 74 CaLApp. 164. 

20 C.J. p 490 note 85. 
laugruagre of statute 
Instruction defining the offense in 
the langruage of the statute is suffi¬ 
cient. 

Cal,—^People v. Sratton, 14 P.2d 125, 
125 CaLApp. 337. 

Okl.—Lyon v. State, Cr., 100 P.2d 
287. 

Wash.—State v. Norgard, 48 P.2d 
618, 183 Wash. 208. 

47. Ky.—^Rogers v. Commonwealth, 
94 S.W.2d 661, 264 Ky. 220. 

20 C.J. p 490 note 86. 

Sufficiency of instructions 
Instruction which stated that de¬ 
fendant converted to his own use 
and benefit specified sum of money 
“and” personal property of the city 
was ' not erroneous as authorizing 
conviction if Jury believed that de¬ 
fendant had wrongfully converted 
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“other” property of city than sum 
specified therein.—Rogers v. Com¬ 
monwealth, supra—Hogers v. Com¬ 
monwealth, 94 S.W.2d 345, 264 Ky. 
187. 

48- Ala.—Kersh v. State, 153 So. 

284, 26 Ala.App. 16, certiorari de¬ 
nied 153 So. 287, 228 Ala.App. 364. 
D.C.—Henry v. U. S., 263 P. 459, 49 

App.D.C. 207. 

Tex.—Herberg v. State, 222 S.W. 

559, 87 Tex.Cr. 439. 

20 C.J. p 490 note 87. 

definite sum immaterial 

(1) Charge that state need not 
prove any definite sum was embez¬ 
zled, but to convict if Jury believed 
beyond reasonable doubt that city 
clerk embezzled from city any sum 
exceeding twenty-five dollars was 
not erroneous.—^Kersh v. .State, 153 
So. 284, 26 Ala.App. 15, certiorari 
denied 153 So. 287, 228 Ala.App. 364. 

(2) Instruction was not objection¬ 
able because not limited to amount 
with which defendant was charged 
in indictment with having taken, the 
variation in amount proved being 
immaterial.—^Purvis v. State, 63 S. 
W.2d 1030. 124 Tex.Cr. 519. 

(3) In prosecution for embezzle¬ 
ment of city funds in specified 
amount, instruction was not errone¬ 
ous for failure to limit jury to con¬ 
sideration of embezzlement of such 
sum, since amount of money or 
value of property embezzled is im¬ 
material.—Rogers v. Commonwealth, 
94 S.W:.2d 661, 264 Ky. 220. 

(4) Instruction requiring finding 
that defendant bank president mis¬ 
appropriated specified sum or some 
part thereof greater than fifty dol¬ 
lars was proper although indict¬ 
ment charged embezzlement of spe¬ 
cific sum.—^Lewis v. State, 248 P. 
39, 30 Ariz. 466. 
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essential element of the offense,^® its possession or 
custody and the character in which it was held, 


and the conversion or appropriation. 

Intent. The jury should be properly instructed as 


rinfling 1)7 jury 

Charge not explicitly instructing 
jury that, in event of conviction, 
to state amount embezzled, is bad 
since, without such finding, court 
was not possessed of information 
essential to determine measure of 
punishment.—State v. Johnson, 195 
S,E. 329, 186 S.C. 202. 

InstrnotiozL construed 

Instruction that if accused had 
converted as agent at any one time 
twenty-five dollars or more, the jury 
must convict, did not .require more 
than that jury must agree embez¬ 
zlement was of twenty-five dollars 
or more'at any one time.—Lipscomb 
v. State, 114 So. 754, 148 Miss. 410. 

49. Pa.—Commonwealth v. Wiener, 

17 A.2d 357, 340 Pa, 369, reversing 

10 A.2d 921. 138 Pa.Super. 585. 
Tex.—^Katz v. State, 245 S.W. 242, 

92 Tex.Cr. 629. 

20 C.J. p 490 note 88. 

Deposits In hank 

Under statute providing that per¬ 
son who has general or special prop¬ 
erty in thing shall he deemed the 
owner, instruction that when person 
makes deposit in a bank, whether in 
a general or a special account, mon¬ 
ey becomes the property of bank 
is proper.—State v. Morris, 187 P. 
350. 109 Wash. 490. 

Public money 

CD In prosecution of court clerk 
for embezzlement of money which 
came into clerk’s hands in his of- 
cial capacity, instruction that fees 
for services rendered in court be¬ 
longed to county and ^e^ere required 
to be deposited with county treas¬ 
urer was not error.—State v. Gor¬ 
don, 68 P.2d 635, 146 Kan. 41. 

(2) Where, in a prosecution of a 
deputy county assessor for taxes col¬ 
lected and converted to his own use, 
the evidence showed that accused 
collected the money for the use and 
benefit of the county, an instruction 
that money collected by a county 
ofiOLcial *’for the use and benefit of 
the county” belongs to it was not 
objectionable, because money collect¬ 
ed for a county by a county officer 
does not always belong to the coun¬ 
ty.—^People V. Bobertson, 92 P. 498, 
6 Cal.App. 514. 

<3) Instruction that accused must 
be acquitted if not shown beyond 
reasonable doubt that accused con¬ 
verted county money was properly 
refused, where statute allegedly vio¬ 
lated prescribed only that money 
converted be that intrusted to officer 
by virtue of his office and did not 
require that it be county money that 
was converted.—State v. Norgard, 48 
P.2d 618, 183 Wash. 208. 


50i Ark.—Gurley v. State, 20 S.W. 

2d 886, 179 Ark. 1149. 

Ind.—Walter v. State, 1 N.E.2d 127. 

210 Ind. 310, appeal dismissed 57 

S.Ct. 121, 299 U.S. 513, 81 L.Ed. 

379. 

Pa.—Commonwealth v. Wiener, 17 

A.2d 357, 340 Pa. 369, reversing 

10 A.2d 921. 138 Pa.Super. 585. 

20 C.J. p 490 note 89. 

In. prosecution for misuse of cor¬ 
porate funds, it was not error to In¬ 
struct that officer or agent of cor¬ 
poration could not take money of 
corporation Intrusted to him and use 
it merely for his own benefit and 
avoid criminal responsibility by 
calling it loan.—Chdnce v. State, 121 
S.E. 139, 31 Ga.App. 543. 

Xhstmctions as to possession 

(1) Sufficient.—Walter v. State, 1 
N.E.2d 127, 210 Ind. 310, appeal dis¬ 
missed 57 S.Ct. 123, 299 U.S. 513, 81 
L.Ed. 379. 

(2) Other Instances see 20 C.J. p 
490 note 89 [a]. 

Possession by virtue of employment 

(1) If possession by virtue of the 
employment or office is an essential 
element of the offense, there must 
be a charge thereon.—Bowen v. 
State, 128 N.E. 926, 189 Ind. 644. 

(2) Exact words to such effect are 
unnecessary if those used convey 
the meaning.—^Walter v. State, 1 N. 
E.2d 127, 210 Ind. 310, appeal dis¬ 
missed 57 S.Ct 121, 299 U.S. 513, 81 
L.Ed. 379. 

(3) Under instruction authorizing 
conviction if jury found that de¬ 
fendant was a director, agent, or 
employee of corporation, and as such 
had access to, control or possession 
of, funds, the use of the disjunctive 
authorized conviction on the finding 
that defendant was a director only, 
and merely had access to funds, 
which* is insufficient to sustain the 
charge of embezzlement.—^Bowen v. 
State, 128 N.E. 926, 189 Ind. 644. 

Bela^nship of accused 

(1) In prosecution of officers of 
trust compcLny for embezzlement of 
securities of estate of intestate by 
replacing securities with bonds of 
corporation of which accused were 
officers, instruction that executor is 
trustee and that trustees, executors, 
administrators, and those acting in 
fiduciary capacities could not pur¬ 
chase or speculate with property 
with which they are intrusted was 
proper as bearing on intent.—State 
V. Then, 190 A. 496, 118 N,J.Law 31, 
affirmed 196 A. 740, 119 N.J.Law 
429 and State v. Sangor, 197 A. 5, 
119 N.J.Law 429. 

(2) Where it was clear that ac¬ 
cused was agent, court properly re¬ 
fused instruction as to who is agent 
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within statute.—^Hall v. State, 187 P. 
577, 21 Ariz. 261. 

(3) Evidence is held sufficient to 
justify instruction to find that rela¬ 
tionship between owner of stock de¬ 
posited with accused and accused 
was that of bailor and bailee.— 
State V. Bagley, 96 S.W.2d 331, 339 
Mo. 215. 

(4) Instructions requiring jury af¬ 
firmatively to find that accused was 
agent of prosecuting witness before 
conviction was authorized and that 
accused should be acquitted if com¬ 
pany of which accused was vice 
president was agent of prosecuting 
witness held properly to submit 
question whether accused acted as 
agent of prosecuting witness.—State 
V. Watkins, 87 S.W.2d 184, 337 Mq. 
901. 

Agent defined • 

Instruction that agent is one who 
undertakes to transact some busi¬ 
ness or to manage some affair for 
another by the authority and on ac¬ 
count of the latter was not errone¬ 
ous.—^Brown v. State, 270 S.W. 179, 
99 Tex.Cr. 441. 

51. Cal.—^People y.' Ward well, 246 
' P. 97, 77 Cal.App. 44—^People v. 

Mitchell, 240 P. 36, 74 Cal.App. 

164. 

Ga.—^Austin v. State, 103 S.B. 716, 25 

Ga.App. 401. 

La.—State v. Stringer, 111 So. 330, 

162 La. 925. 

Miss.—Barry v. State, 192 So. 841, 

187 Miss. 221. 

20 C.J. p 490 note 90. 

Embezzlement by accused 

(1) Instruction authorizing con¬ 
viction of savings bank treasurer 
for embezzlement of bank's moneys, 
although accused did not appropriate 
any property of bank, is erroneous. 
—State V. O’Connor, 226 N.W. 601, 
58 N-D. 554. 

(2) Trial court should have given 
requested instruction that even 
though jury should believe beypnd 
reasonable doubt that books and ac¬ 
counts* of accused’s employer showed 
less credits to the accounts of any 
person, as charged in indictment, 
than were actually paid to the ac¬ 
cused, yet jury could not convict 
unless it further believed from the 
evidence beyond reasonable doubt 
that accused himself embezzled mon¬ 
ey belonging to his employer.—^Bar¬ 
ry V. State, 192 So. 841, 187 Miss. 
221 . • 

What constitutes embezzlement 

(1) Charge “that if any person 
assumes to act as the agent of an¬ 
other, and in such assumed capacity 
he is intrusted with and receives 
into his care and custody property 
for the use of another person, and 
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to the necessity of finding that the act was commit- ignore or exclude questions of intent necessarily in 
ted with the requisite intent.®^ Instructions which the case are improper.®^ Such issue is not ignored 


fraudulently appropriates such prop¬ 
erty to his own use or to any use or 
purpose not in the due and lawful 
execution of his trust, he is guilty 
of embezzlement’* is correct.—^People 
V. Pyle, 185 P. 1019, 44 CaLApp. 130. 

(2) Refusal to charge that mere 
failure of accused to pay over at 
certain time money allegedly con¬ 
verted did not constitute embezzle¬ 
ment, was harmful error, since mere 
delay or failure to pay would not be 
embezzlement.—State v. Gregory, 199 
A. 727, 120 N.J.Law 328. 
SistlngnisbiiLg offenses 

In prosecution of officer for em¬ 
bezzling public funds, charge fail¬ 
ing to make clear distinction be¬ 
tween converting public money to 
one’s own use and failure to pay 
after demand held reversible error. 
—Commonwealth v. Hampton, 96 Pa. 
Super. 63. 

To defendant’s use 
In prosecution of county treasurer 
for embezzlement of public funds, 
trial court’s use of phrase ’’misus¬ 
ing public moneys” in instructions 
was not error on ground that crime 
charged was the wrongful appro¬ 
priation of moneys to treasurer’s 
use, where court stated specidcally 
that treasurer was charged with 
appropriation of public moneys to 
his own use, and no objection was 
made to use of phrase “misusing 
and embezzling public funds” in in¬ 
formation.—State v. Christiansen, 94 
P.2d 472, 98 Utah 278. 

S^nand 

<1) Refusal to charge that fail¬ 
ure to account by fiduciary without 
proof of demand would not sustain 
conviction unless there is proof of 
actual misappropriaton or conversion 
by accused was held error.—State v. 
Stringer, 111 So. 330, 162 La. 926. 

(2) Where, however, there is ab¬ 
solute proof of the conversion, no 
charge as to demand need be given. 
—State V. Nahoum, 133 So. 370, 172 
La. 83. 

(3) Sufficient instructions. 

Idaho.—State v. Cochrane, 6 P.2d 

489, 51 Idaho 521. 

Kan.—State v. Eary, 246 P. 989, 121 
Kan.- 339. 

Sa. U.S.—Hubbard v. U, S., C.C. 

A.Wash., 79 P.2d 860. 

Cal.—People v. Mitchell, 240 P. 36, 
74 CaLApp. 164. 

Conn.—State v. Parker, 151 A. 326, 
112 Conn. 39. , 

Fla.-Dwyer v. State, 112 So. 62, 93 
Fla. 777. 

^8-—State v. Stringer, 111 So. 330, 
162 La. 925. 

Mich.—^People v. Douglass, 292 N.W. 

341, 293 Mich. 388. , ' 

N.C.—^State v. Pardue, 166 S.B. 902, 


203 N.C. 696—State v. Rawls, 162 
N.B. 899, 202 N.C. 397. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 
A.2d 921, 138 Pa.Super. 585. 

Tex.—Treadwell v. State, 269 S.W. 
803. 99 Tex.Cr. 342—Herberg v. 
State, 222 S.W. 559, 87 Tex.Cr. 439. 
Wash.—State v. Powell, 293 P. 280, 
159 Wash. 285. 

W.Va.—State v. Smith, 125 S.E. 90, 
97 W.Va. 313. 

20 C.J. p 491 note 92. 

Knowledge implied 
Omission of word “knowingly” be¬ 
fore word “permitted,” in embezzle¬ 
ment instruction, was not erroneous, 
as “permitted” implies knowledge.— 
State V. Cooke, 278 P. 936. 130 Or. 
552. 

TTse of word ^Telonious” 

Under statufes defining the offense 
as fraudulent conversion or appro¬ 
priation, the use of the word “fel¬ 
onious" or “feloniously” * in describ¬ 
ing the required taking is unneces** 
sary. 

Cal.—People -v. Bratton, 14 P.2d 125, 
125 CaLApp. 337. 

Mich,—People v. Gregg, 135 N.W. 970, 

170 Mich. 168. 

Wash.—State v. Linden, 17 P.2d 636, 

171 Wash. 92. 

Use of word ''frandtaent” 

(1) Under statutes requiring ^a 
fraudulent conversion or appropria¬ 
tion for conviction, there must be a 
charge to such effect, instructions ig¬ 
noring such element being bad.— 
Commonwealth v. Koss, 7 A.2d 20, 
136 Pa. Super. 173. 

(2) However, the absence of word 
“fraudulent” is not error where an 
instruction requires finding that ap¬ 
propriation be unlawful, willful, and 
felonious, such words including the 
idea of fraudulent.—^Rogers v. Com¬ 
monwealth, 94 S.W.2d 661, 264 Ky. 
220—Rogers v. Commonwealth, 94 S. 
W.2d 345, 264 Ky. 187, 

Negativing presumption 
Refusal of charge that unexplained 
failure to pay over money collected 
did not create presumption of feloni¬ 
ous appropriation wa.s error.—State 
v. Stringer, 111 So. 330, 162 La. 
925. 

Intent to repay 

Charge that intention to repay 
money did not save accused is not 
erroneous, since question whether 
his acts were unlawful conversions 
is for jury.—Commonwealth v. Mie- 
le, 175 A. 706, 115 Pa.Super. 269. 
Statutory language 

(1) It has been held not suffi¬ 
cient merely to read to jury statu¬ 
tory provision relative to embezzle¬ 
ment, but jury should be instructed 
that the charge involved felonious 
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intent on part of accused.—^People 
V. Douglass, 292 N.W. 341, 293 Mich. 
388. 

(2) On the other hand, where the 
statute is silent as to the intent 
otherwise than it is expressed by 
the words “with intent to embezzle 
or convert to his own use,” an in¬ 
struction following the language of 
the statute is sufficient.—State v. 
Adams, 18 S.W. 1000, 108 Mo. 208. 

Sufficient instructions 

(1) Law correctly stated general¬ 
ly. 

Idaho.—State v. Peters, 253 P. 842, 

43 Idaho 564. 

Ill.—People V. Greben, 186 N.E. 162, 

352 Ill. 582. 

Mo.—State v. Bagley, 96 S.W. 2d 331, 

339 Mo. 215—State v. Farrar, 285 

S.W. 1000. 

N.C.—State v. Lancaster, 162 S.E. 

367. 202 N.C. 204. 

Pa.—Commonwealth v. Gilliam, 82 

Pa.Super. 75. 

(2) Charge that criminal responsi¬ 
bility for conversion attached to such 
of accused corporate officers only as 
“knowingly and actually participat¬ 
ed” was substantially correct.—State 
V. Parker, 151 A. 325, 112 Conn. 39. 

(3) Where court had plainly 
charged that felonious intent was 
necessary, instruction that conscious¬ 
ness of lack of right to take money 
was sufficient to constitute feloni¬ 
ous Intent ^ meant only that, if one 
took property knowing he had no 
right to do so, a felonious Intent 
might be inferred, and was not er¬ 
roneous.—State V. Larson, 211 P. 885, 
123 Wash. 21, modified on other 
grounds 216 P. 28. 

<4) In prosecution for embezzle¬ 
ment of proceeds of blank check filled 
out by defendant treasurer for more 
than authorized, instruction that it 
must appear from evidence that ac¬ 
cused appropriated the money in 
question as alleged in indictment or 
fifty dollars or more of it, to his own 
use, with intent to steal, etc., was 
proper.—State v. Rothrock, 200 P. 
525, 45 Nev. 214. 

(5) Court may charge that if de¬ 
fendant retained property for pur¬ 
poses of his own use and profit, after 
demand was made on him for return 
of same, such circumstances should 
be taken into consideration by them 
in determining whether or not such 
use was with fraudulent Intent.— 
Commonwealth v. Gilliam, 82 Pa. 
Super. 75. 

(6) Other instances see 20 C.J. p 
491 note 92 [aj. 

53. Ky.—^Pebley v. Commonwealth; 

11 S.W.2d 981, 227 Ky. 39. 
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by an instruction that if the jury find from the evi¬ 
dence that accused unlawfully, fraudulently, and 
feloniously converted to his owti use, etc., he should 
be found guilty but an instruction authorizing 
conviction for an unauthorized, wrongful, or unlaw¬ 
ful withholding, conversion, or disposition is errone¬ 
ous, since such words do not imply a criminal in- 
tent.55 Similarly, an instruction permitting convic¬ 
tion if jury find that accused failed to perform his 
duty to his principal is erroneous.®® 

If the court has fully instructed as to fraudulent 
intent it is not ordinarily error to refuse a request 
for a further special instruction.®^ 

As to grade of offense. When there is a doubt 
of fact as to the grade of the offense, the jury 
should be instructed appropriately in regard to the 


minor degree, the presumption being that as be¬ 
tween felony and misdemeanor accused is innocent 
of the greater offense,®® but such instructions should 
not be given where there is no evidence tending to 
show that accused was guilty of an inferior degree 
of the offense.®® 

Where the indictment and proof show embezzle¬ 
ment of a sum constituting a felony, an instruction 
as to felony is proper.®® 

c. Defenses 

The Jury should be Instructed as to defenses Inter¬ 
posed by the accused. 

The instructions should, if there is evidence there¬ 
of, present to the jury any theory defense set up 
by accused,®^ such as ownership of the property 


Mich.—^People v. Douglass, 292 N.W. 
341. 293 Mich. 388. 

N.J.—State V. Gregory, 199 A. 727, 
120 N.J.Law 326. 

N.C.—State v. Pardue, 166 S.E. 902, 
203 N.C. 696—State v. Rawls, 162 
N.E. 899, 202 N.C. 397. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 A. 
2d 921, 138 Pa.Super. 585. 

W.Va.—State v. Cobb, 7 S.E.2d 443— 
State V. Turner, 188 S.E. 765, 118 W. 
Va. 93—State v. Smith, 125 S.B. 
90, 97 W.Va. 313. 

54b Mo.—State v. Farrar, 286 S.W. 

1000. 

20 C.J. p 491 note 93. 

55- U.S.—Hubbard v. U. S., C.C.A. 

Wash., 79 F.2d 850. 

Mo.—State v. Gillum, 77 S.W.2d 110, 
336 Mo. 69. 

20 C.J. p 491 note 94. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 
A.2d 921, 138 Pa.Super. 585. 

IjoLfereiLce of intent lacking 

Authorizing jury to infer intent to 
embezzle if finding, that accused ‘*un- 
lawfully converted” money was er¬ 
roneous because not requiring find¬ 
ing that accused “feloniously” or 
“fraudulently” converted money, not¬ 
withstanding other instructions 
which directed verdict used words 
“feloniously or fraudulently.”—State 
V. Gillum, 77 S.W.2d 110, 336 Mo. 
69. 

56. N.J.—State v. Gregory, 199 A. 

727, 120 N.J.L.aw 326: 

Attorn^ and Client 

Instruction which permitted jury 
to find accused guilty if they con¬ 
cluded that as lawyer he had not per¬ 
formed his duty to his. client, was 
improper, since question was wheth¬ 
er accused fraudulently converted his 
client's money, which depended on 
the intent of accused when handling 
the money.—State v. Gregory, supra. 


57. Ark.—Smallen v. State, 272 S.W. 

858, 168 Ark. 1128. 

20 C.J. p 491 note 95. 

Formal definition unnecessary 
An instruction that jury could not 
convict unless accused converted 
money with intent to deprive own¬ 
ers of same is in effect a definition 
of the term “fraudulently converted,” 
and no further or formal definition is 
necessary.—^Bell v. Commonwealth, 
259 S.W. 29, 202 Ky. 163. 
sa Tex.—Herberg v. State, 222 S.W. 

559, 87 Tex.Cr. 439. 

20 O.J*. p 492 note 3. 

Bequests improperly refused 

In prosecution of agent for embez¬ 
zlement by failing to remit amount 
of seventy dollars and ten cents col¬ 
lected for principal, where the memo¬ 
randum accompanying the cashier's 
check sent to the principal by agent 
contained an item of sixty dollars 
and fifty cents described as “cash 
sales collections,” the meaning of 
which was not otherwise expressed, 
refusal to submit issue of whether 
the cashier's check remitted a por¬ 
tion of the seventy dollars and ten 
cents, and to charge that conviction 
could not be for more than a misde¬ 
meanor offense if the amount ap¬ 
propriated was less than the sum of 
fifty dollars, was error.—^Herberg v. 
State, supra. 

59. Tex.—^Irby v. State, 155 S.W. 
543, 69 Tex.Cr. 619. 

20 C.J. p 492 note 4. 

60. Ky.—^Runyon v. Commonwealth, 
286 S.W. 1076, 215 Ky. 689. 

61. Idaho.—State v. White, 266 P. 
415, 46 Idaho 124. 

N.D.—State v. O’Connor, 226 N.W. 
601, 58 N.D. 554. 

Pa.—Commonwealth v. Wiener, 17 A. 
2d 357, 340 Pa. 369, reversing 10 
A.2d 921, 138 Pa.Super. 585. 

Tex.—New v. State. 74 S.W.2d 697, 
127 Tex.Cr. 30—Wood v. State, 39 
S.W.2d 1094, 118 Tex.Cr. 99—Moore 
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V. state, 225 S.W. 261, 88 Tex.Cr. 
154. 

20 C.J. p 491 note 97. 

On request of accused 
Tex.—^Moore v. State, 225 S.W. 261, 
88 Tex.Cr. 154. 

Acquiescence by owner 

Instruction not requiring former 
bank cashier's acquittal of convert¬ 
ing bonds, if owner knew of and ac¬ 
quiesced in bank’s method of hand¬ 
ling securities, was erroneous.—^Bass 
V. Commonwealth, 23 S.W.2d 926, 232 
Ky. 445. 

Authority of accused 

(1) Where accused contends he 
was given right to use money al¬ 
legedly embezzled, - such defense 
should be submitted to jury.—^Wood 
V. State, 39 S.W.2d 1094, 118 Tex.Cr. 
99. 

(2) In prosecution based on unau¬ 
thorized commissions which were re¬ 
ceived by officer of association and 
divided with other directors, which 
was tried on theory that, if action 
had been taken by board fixing com¬ 
pensation, and minute had been made 
of it, such action would be valid, re¬ 
fusal to instruct that resolution of 
board would l?e effective, even though 
not entered in minutes, was reversi¬ 
ble error.—^Lewis v. f^eople, 60 P.2d 
1089, 99 Colo. 102. 

Tender by accused 

Instruction covering matter.of ac¬ 
cused’s claimed actual tender to his 
principal, less the amount of com¬ 
missions, was held as favorable to 
accused as he was entitled to.—State 
v. Wilson, 179 N.W. 305, 189 Iowa 
1057. 

Sufficiency of charge 
Charge was held to give accused 
I full benefit of evidence of custom of 
grain dealers to sell grain deposited 
and account on basis of its market 
value at time of settlement.—State 
V. Folger, 210 N.W. 680, 204 Iowa 
1296. 
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involved in accused,the loss or theft of the mon¬ 
ey,®® the embezzlement thereof by other persons,®^ 
or good faith on the part of accused in appropri¬ 
ating the property;®® and instructions which ex¬ 
clude or ignore such defenses are erroneous.®® 

§ 47. Verdict 

a. In general 

b. Value of property 


a. In G-eneral 

The verdict must be certain and responsive to the 
charge. 

In prosecutions for embezzlement, as in other 
criminal cases, the verdict must be certain®*^ and 
responsive to the indictment or information,®® and 
a general verdict finding accused guilty of embez- 


<82. Tex.—^Reinhardt v. State, 55 S. 
■W.2d 101, 122 Tex.Cr. 306—^Katz v. 
State, 245 S.W. 242, 92 Tex.Cr. 
629. 

83. Ky.—Cline v. Commonwealth, 
171 S.W. 412, 161 Ky. 678. 

However, see a case holding that 

court did not err in failing to direct 
jury to acquit if it believed that an 
unknown man entered office and 
robbed cash drawer, it being suffi¬ 
cient presentation of defense simply 
to instruct to acquit unless Jury be¬ 
lieved beyond a reasonable doubt 
that accused took the money.—Joy 

V. Commonwealth, 262 S.W. 685, 203 
Ky. 426. 

84. Tex.—^Ferrell v. State, 152 S.W. 
901, 68 Tex.Cr. 487—^Lewallen v. 
State, 87 S.W. 1159, 48 Tex.Cr. 283. 
Evidence held insufficient to require 

Instruction.—^Hibbetts v. State, 123 S. 

W. 2d 898, 136 Tex.Cr. 170. 

^65. Ark.—Singer v. State, 112 S.W. 
426, 195 Ark. 345. 

-Colo.—White v. People, 230 P. 614, 
76 Colo. 208. 

Idaho.—rState v. White, 266 P. 415, 
46 Idaho 124. 

Ind.—Ridge v. State, 137 N.E. 758, 
192 Ind. 639. 

Mich.—^People v. Douglass, 292 N.W. 
341, 293 Mich. 388. 

Mo.—State v. Gillum, 77 S.W.2d 110, 
336 Mo. 69. 

M.J.—State V. Gregory, 199 A. 727, 
120 N.J.Law 326. 

20 C.J. p 491 note 1. 

Advice of attorney 
Refusal of request that accused 
would not be guilty of embezzlement 
hy accepting commissions on advice 
hy attorney that he had right to re¬ 
ceive such commissions was reversi¬ 
ble error.—^Lewis v. People, 60 P.2d 
1089, 99 Colo. 102. 

Evidence held insufficient to re¬ 
quire charge. 

Cal.—People v. Harris, 95 P.2d 944, 
35 Cal.App.2d 464. 

Colo.—^Price v. People, 240 P. 688, 
78 Colo. 223. 

Instraotion inapplicable 

(1) Instruction that if accused 
honestly believed he had right to 
make sale of bonds to guardian at 
profit to himself he would not be 
guilty of embezzlement, was proper¬ 
ly refused, where accused was cash¬ 
ier and trust officer of bank which 


was. guardian of ward’s estate and 
was presumed to know law that he 
could not deal with guardianship in 
such manner as to make profit out of 
trust for himself.—^Yoder v. State, 
194 N.E. 645, 208 Ind. 50. 

(2) Other Instructions see 20 C.J. 
p 491 note 1 [b]. 

Sdi Colo.—^White v. People, 230 P. 

614, 76 Colo. 208. 

Mich.—^People v. Douglass, 292 N.W. 

341, 293 Mich. 388. 

N.J.—State V. Gregory, 199 A. 727, 

120 N.J.Law 326. 

N.D.—State v. O’Connor, 226 N.W. 

601, 58 N.D. 564. 

20 C.J. p 492 note 2. 

Good faith oz claim of right 

(1) In prosecution for embezzle¬ 
ment of sum deposited by complain¬ 
ing witness with accused under em¬ 
ployment agreement to cover acci¬ 
dents through negligence of com¬ 
plaining witness in driving truck for 
accused, where evidence showed com¬ 
plaining witness, contrary to instruc¬ 
tions, overloaded truck which was 
damaged, charge that under agree¬ 
ment repairs necessitated by reason 
of overloading or other causes than 
negligence of prosecuting witness 
were not chargeable to him was er¬ 
roneous, since, if accused in good 
faith retained deposit in belief de¬ 
posit covered damage to truck, he 
was not guilty of embezzlement.— 
Singer v. State, 112 S.W.2d 426, 195 
Ark. 345. 

(2) Charge that school board’s res¬ 
olution allowing superintendent 
traveling expenses applied only to 
single year was reversible error In 
embezzlement prosecution, although 
board could not legally authorize ex¬ 
penditure beyond single year, since 
appropriation in good faith is not em¬ 
bezzlement even though legal author¬ 
ity is lacking.—State v. Price, 109 So. 
388, 161 La. 686. 

(3) Instruction authorizing bank 
treasurer’s conviction of embezzle¬ 
ment, although discounts taken ac¬ 
tually belonged to accused, if he did 
not deal openly with bank in trans¬ 
action is erroneous.—State v. O'Con¬ 
nor, 226 N.W. 601, 68 N.D. 554. 

(4) An instruction that accused is 
not guilty if he converted the prop¬ 
erty believing he had a right to do so 
is not a statement of the defense-au- 
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thorlzed by statute making it a de¬ 
fense if the property be appropriated 
openly and avowedly and under claim 
of title preferred in good faith.— 
People V. Steffner, 227 P. 699, 67 Cal. 
App. 23—People v. Holmes, 109 P. 
489, 13 CaLApp. 212. 

(5) On trial for embezzlement, if 
there were evidence that accused act¬ 
ed under a bona fide claim of right 
in appropriating certain property of 
a corporation, it was error, after 
charging that the Jury must find ac¬ 
cused appropriated the property with 
a criminal intent, to strike from the 
instruction as requested the words, 
“and not under an honest belief that 
that he had a bona fide claim or right 
to do so.’’—^Wadley v. Common¬ 
wealth, 35 S.B. 452, 98 Va.'803, 810. 

67. Fla.—^Frink v. State, 47 So. 514, 

56 Fla. 62. 

20 C.J. p 492 note 5. 

6a Fla.—Elkins v. State, 116 So. 

243, 95 Fla. 188—^Ziegler v. State, 

116 So. 241, 95 Fla. 108. 

20 C.J. p 492 note 6. 

following infirmity in information 

In prosecution for embezzling 
money, checks, etc., where the in¬ 
formation did not charge embezzle¬ 
ment of money alone in any particu¬ 
lar sum, and the instruction did not 
distinguish money received from the 
checks from money received in cash, 
verdict finding accused guilty of em¬ 
bezzlement “as charged in the in¬ 
formation” in the sum of “more than 
thirty dollars,” was reversible error 
as following the infirmity in the in¬ 
formation.—State V. Fischer, 249 S. 
W. 46, 297 Mo. 164. 

Sufficiency of verdict 

(1) Verdict finding that one ac¬ 
cused of statutory offense of embez¬ 
zlement of the sum of two hundred 
thirty-eight dollars and eighty-one 
cents' was “guilty, two hundred and 
thirty-eight dollars and eighty-one 
cents," was sufficient, where informa¬ 
tion was in one count and the rec¬ 
ord showed that the offense charged 
was the offense which the Jury had 
under consideration.—^Herring v. 
State, 180 So. 15, 131 Fla. 627. 

(2) In prosecution under Indict¬ 
ment charging embezzlement as 
agent, verdict of guilty in manner 
and form charged in the indictment, 
and finding value of property “stol- 
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zlement is an equivalent to an implied finding that 
his intention to appropriate the money was formed 
after its delivery to him,®^ and implies a finding 
against accused as to defenses interposed and prop¬ 
erly charged onJ® A special verdict must find ev¬ 
ery material ingredient of the offenseJ^ 

Several counts. Where the indictment or infor¬ 
mation contains counts in embezzlement and lar¬ 
ceny, a verdict finding defendant guilty “of larceny 
and embezzlement as he stands charged,” is regu- 
lar.'^^ A verdict of “guilty of embezzlement” under 
such an indictment is not void for uncertainty, as 
it is equivalent to an acquittal on the larceny 
counts.*^® 

Verdict of acquittal. Where an indictment is 
founded on a statute making guilty of larceny one 
who embezzles property intrusted to him for hire, 
a verdict finding accused not guilty of the offense 
charged, but guilty of petit larceny is one of ac- 
quittal.74 

Place of confinement. Where the statutes ex¬ 
pressly provide the manner and place of punishment, 
it is not the province of the jury to do so in its ver- 
dict.75 


b. Value of Property 

The verdict of the Jury need not And the value of the 
property embezzled where the grade of offense or punish¬ 
ment to be imposed is not dependent on such value. The 
authorities are not in accord on the need for a Jury find¬ 
ing of the value where the grade of offense or punish¬ 
ment is dependent thereon. 

In prosecutions for embezzlement under statutes 
which fix the punishment without regard to the val¬ 
ue of the property embezzled, the verdict of the 
jury need not state or find such value, a general ver¬ 
dict of guilty being sufficient.'^® 

Where, however, the value of the property em¬ 
bezzled determines the grade of the offense or the 
punishment thereof, some authorities require a ver¬ 
dict of guilty to find and state such value,'^^ some¬ 
times by reason of express statutory provision to 
such effect,*^® and according to such authorities a 
mere general verdict of guilty or guilty as charged 
or the like is insufficient.'^® Other authorities mere¬ 
ly require that the verdict find accused guilty as 
charged if the indictment sets forth the value or 
amount embezzled or fixes the value sufficiently to 
show the grade of offense intended by the verdict,®® 
and this has been held to be the rule under a Stat¬ 


en” was sufficiently responsive to in¬ 
dictment.—People V. Greben, 186 N.E. 
162, 352 Ill. 582. 

(3) Under statute punishinsr em¬ 
bezzlement as larceny, a verdict of 
guilty of “grand embezzlement,” an 
offense not known to the statute, is 
improper.—Ziegler v. State, 116 So. 
241, 95 Pla. 108. 

69. Cal.—^People v. Crane, 168 P. 377, 
34 Cal.App. 599. 

70. Appropriation under claim of 
of right 

In prosecution of county auditor 
for embezzlement, jury by verdicts 
of guilty, returned after instructions 
which included statute making it a 
defense to an embezzlement prosecu¬ 
tion, that property was appropriated 
openly and under a claim of title pre¬ 
ferred in good faith, impliedly found 
that auditor did not take county's 
money openly and avowedly and un¬ 
der a claim of title preferred in good 
faith.—People v. Knott, 104 P.2d 33, 
15 Cal.2d 628, 128 A.L..R. 1367, prior 
opinion, App., 94 P.2d 635. 

71. Ala.—^Huffman v. State, 8 So. 
28, 89 Ala. 33. 

Mo.—^State v. Jones, 89 S.W. 366, 114 
Mo.App. 343. 

20 C.J. p 492 note 8. 

73. N.J.—Stephens v. State, 21 A. 
1038, 53 N.J.L.aw 245. 

73. N.T.—Guenther v. People, 24 N. 
T. 100. 


74. Wash.—State v. Weydeman, 28 
P. 749, 3 Wash. 399. 

20 C.J. p 492 note 11. 

75. Ala.—^Draughon v. State, App., 
196 So. 290. 

Surplusage 

Provision of verdict fixing punish¬ 
ment as imprisonment in the peni- 
I tentiary should be considered as sur¬ 
plusage.—^Draughon v. State, supra. 

78. Pla.—Sims v. State, 44 So. 737, 
54 I^ia. 100. 

Ill.—^People V. Chisholm, 19 N.B.2d 
578, 370 Ill. 634. 

Neb.—^Lower v. State, 191 N.W. 674, 
109 Neb. 690, error dismissed 46 S. 
Ct 105, 269 U.S. 596, 70 L.Ed. 431. 

77- Ill.—^People v. Valanchauskas, 
154 N.E. 906, 324 Ill. 187. 

S.C.—State V. Johnson, 195 S.E. 329, 
186 S.C. 202. 

19 C.J. p 493 note 12. 

Beason or purpose for rule 
The reason for, or purpose of, the 
requirement is to enable the court 
to determine the punishment to im¬ 
pose in so far as it is affected by the 
amount of the embezzlement; with¬ 
out value being fixed the court can¬ 
not fix the punishment. 

Ill.—^People V. Greben, 186 N.E. 162, 
352 Ill. 582—^People v. Valan¬ 
chauskas, 154 N.E. 906, 324 Ill. 187 
—^People V. Preble, 147 N.E. 124, 
316 Ill. 233—^People v. Jasiecki, 133 
N,E. 281, 301 Ill. 23. 

S.C.—State V. Johnson, 195 S.E. 329, 
186 S.a 202. 


73. Neb.—Hogoboom v. State, 234 N. 
W. 422, 120 Neb. 625, 79 A.L.R. 
1171. 

Ohio.-Durbin v. State, 162 N.E. 194, 
20 Ohio App. 284. 

Mathematical coxxectness Immaterial 
Where evidence showed amount 
embezzled exceeded thirty-five dol¬ 
lars, making the offense a felony, 
mathematical correctness of verdict 
in embezzlement prosecution was im¬ 
material.—^Toung V. State, 184 N.E. 
24, 44 Ohio App. 1. 

Amount within limitations period 
Conviction for embezzlement must 
be reversed where information al¬ 
leged embezzlement continuously 
over a period, part of which was out¬ 
side statute of limitations, and both 
information and verdict failed to 
show amount embezzled within statu¬ 
tory period.—^Hogoboom v. State, 234 
N.W. 422, 120 Neb. 525, 79 A.L.R. 
1171. 

79. Pla.—Garfunkel v. State, 63 So. 
420. 66 Fla. 199. 

Ill.—^People V. Valanchauskas, 154 N. 
E. 906, 324 Ill. 187. 

EO. Cal.—^People v. Tennant, 88 P.2d 
937, 32 Cal.App.2d 1. 

Pla.—^Daugherty v. State, 197 So. 601, 
143 Pla. 578, certiorari denied 
Dougherty v. State of Florida, 61 
S.Ct. 44, rehearing denied 61 S.Ct. 
131—^Elkins v. State, 116 So. 243, 
95 Pla. 188. 

Court need not adjudge the value 
of the property alleged to have been 
embezzled.—^Daugherty v.. State, 197 
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ute requiring the verdict to ascertain the amount of 
the money taken.^i In any event, a bare verdict of 
guilty not finding the value nor containing the words 
as charged is insufficient because the court is unable 
to determine the punishment therefrom.82 

A verdict finding the amount of money embez¬ 
zled to be a specified number of dollars is a suffi¬ 
cient finding of value.83 

§ 48. Sentence and Punishment 

The punishment that may be Imposed in a prosecution 
for embezzlement depends on the statutory provisions 
applicable thereto. 

The punishment for embezzlement is fixed by 
statute, and usually may be by fine or imprisonment, 
or by both fine and imprisonment.^^ Under many 
statutes the extent of the punishment is determined 


by the amount embezzled as stated therein,^? while 
others leave the punishment to the discretion of the 
court to be proportioned to the amount of the em¬ 
bezzlement.^® In any event, embezzlement being 
a purely statutory offense is punishable only as, and 
to the extent, provided by the applicable statute.®^ 

Where the indictment contains a count charging 
embezzlement, and another charging larceny, and 
accused is found guilty of larceny and embezzlement 
as charged, it is error for the court to pronounce a 
sentence imposing a single punishment conjointly 
for the two offenses.®® 

Where embezzlement of property belonging to 
different persons at the same time and place con¬ 
stitutes but one offense, there can be but one sen¬ 
tence on conviction for such an offense.®® 


So. 501, 143 Fla. 578, certiorari de¬ 
nied Dougherty v. State of Florida, 
61 S.Ct. 44, rehearing denied 61 S.Ct. 
131. 

Petit emhezzleuent 

Verdict finding accused guilty of 
“crime of petit embezzlement, within 
said charge as charged in the infor¬ 
mation,** and fixing value of property 
embezzled “under $200,*’ held to be di¬ 
rect and certain, it not being neces¬ 
sary that Jury specifically find and fix 
value of property, and word “petit** 
meaning anything petty or .small, 
clearly shows that offense was that 
of misdemeanor embezzlement.—^Peo¬ 
ple V. Sprado, 237 P. 1087, 72 Cal.App. 
582. 

Effect of statutory provisions 

(1) Where statute provides that 
the jury “may find and state with 
their verdict the amount of loss,’* 
accused has right to have jury in¬ 
structed to find amount of loss if 
their , verdict is one of guilty, if evi¬ 
dence of value has been introduced. 
—People V. Bork, 96 N.T. 188, 2 N.T. 
Cr. 177, reversing 31 Hun 360, 2 N.T. 
Cr. 56. 

(2) Such provision is not manda¬ 
tory so that on trial of an indict¬ 
ment for embezzlement of public 
property, in tho absence of evidence 
as to the amount of loss, or of a re¬ 
quest to direct a special finding in 
respect to such loss, a general ver¬ 
dict of guilty, unaccompanied by 
such a finding, is proper; where the 
jury make no special finding, the 
court for the purpose of determining 
the punishment may take proof by 
affidavit or otherwise as to the 
amount of loss.—People v. Bork, su¬ 
pra. 

81. Or.—State v. Shuster, 175 P. 862, 

90 Or. 243.. 

82. Ariz.—^Hampston v» State, 271 

P. 872, 34 Ariz. 372. 
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83. Kan.—State v. Eastman, 63 P. 
597, 62 Kan. 353. 

Neb.—Bartley v. State, 73 N.W. 744, 
53 Neb. 310. 

20 C.J. p 493 note 13. 

84. N.M.—State v. Anaya, 210 P. 
567, 28 N.M. 283. 

Pa.—Commonwealth v. Smith, 177 A. 

68, 116 Pa.Super. 134. 

20 C.J. p 493 note 15. 

85. Mo.—State v. Woodward, 130 S. 
W.2d 474. 

20 C.J. p 493 note 16. 

88. S.C.—State v. Bikle, 185 S.E. 753, 
180 S.C. 400. 

Statute construed 

Statute providing that fine and im¬ 
prisonment of party convicted of em¬ 
bezzlement of public funds should be 
proportioned to amount of embezzle¬ 
ment held to mean that substantial 
sentence for substantial embezzle¬ 
ment should be imposed, and not that 
there should be mathematical rela¬ 
tion between amount embezzled and 
the sentence.—State v. Bikle, supra. 
Discretion not abused 
Sentence of five years in peni¬ 
tentiary and fine of one hundred dol¬ 
lars Imposed on treasurer of city’s 
commissioners of public works for 
embezzlement of one thousand forty- 
nine dollars and fourteen cents of 
public funds held not abuse of trial 
court's discretion.—State v. Bikle, su¬ 
pra. 

87. Conn.—State v. Parker, 151 A. 
325, 112 Conn. 39. 

Mo.—State v. VToodward, 130 S.W.2d 
474—State v. Iiiston, 2 S.W.2d 780, 
318 Mo. 1222. 

N.M.—State v. Anaya, 210 P. 567, 28 
N.M. 283. 

N.D.—State v. Gammons, 256 N.W. 

163, 64 N.D. 702. 

20 C.J. p 493 note 17. 

Accessary 

Accessary after fact to embezzle- 
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ment of national bank funds held 
punishable under accessory statute 
by not more than half of punish¬ 
ment prescribed for embezzler, and 
not under statute relating to con¬ 
cealing person for whose arrest war¬ 
rant has been issued.—Chapman v. 
U. S., D.C.Ala., 3 F.Supp. 903. 
General or special statute 

Under evidence of conservator's 
conversion by withdrawing deposit 
of ward’s funds to his own use, 
penalty was not limited to that pro¬ 
vided under statute denouncing fail¬ 
ure of conservator to account, gener¬ 
al embezzlement statute being ap¬ 
plicable here.—^People v. Schnepp, 
200 N.E. 338, 362 Ill. 495. 
included offense 

Under statute permitting convic¬ 
tion' for an included offense under 
an indictment drawn under another 
statute covering another or greater 
offense, accused indicted for embez¬ 
zlement as agent from corporation 
may be sentenced under a general 
statute covering fraudulent conver¬ 
sions by agents or fiduciaries gen¬ 
erally even though proof failed to 
show that accused was agent of cor¬ 
poration.—^Runyon v. Commonwealth, 
286 S.W. 1076, 215 Ky. 689. 

88- N.J.—Stephens v. State, 21 A. 

1038, 53 N.J.Law 245. 

20 C.J. p 493 note 19. 

89. D.C.—^Henry v. U. S., 263 F. 459, 

49 APP.D.C. 207. 

Separate counts immaterial 

Where two counts charged embez¬ 
zlement of property of different per¬ 
sons, but by single act, there was 
only one offense committed, and on 
verdict on both counts trial court, 
in sentencing accused, properly treat¬ 
ed two counts as one.—^Henry v. U 
S., 273 F. 330, 50 App.D.C. 366, cer¬ 
tiorari denied 42 S.Ct. 51, 257 U.S 
640, 66 L.Ed. 411. 
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Restoration of embezzled property as a ground 
■for mitigation of punishment is discussed in § 25 
supra. 

Cumulative sentence. Where the offender is con¬ 
victed on a number of counts in an indictment 
charging a number of distinct embezzlements, a 
cumulative sentence may be imposed.^® 


Construction of sentence. Where both embezzle¬ 
ment and larceny are charged in the indictment, the 
sentence will be construed to be for that offense 
to whose prescribed punishment it conforms.®^ 

Excessive sentence. Whether or not a sentence 
following conviction for embezzlement is exces¬ 
sive may be dependent on the circumstances of the 

particular case. ^2 


EMBLEM. A device or figure used as a symbol to 
represent a particular idea.^ 

EMBLEMATA TBIBOKIANI. In the Roman law, 
alterations, modifications, and additions to the writ¬ 
ings of the older jurists, selected to make up the 
hody of the Pandects, introduced by Tribonian and 
his associates who constituted the commission ap¬ 
pointed for that purpose, with a view to harmoniz¬ 
ing contradictions, exscinding obsolete matter, and 
making the whole conform to the law as understood 
in Justinian^s time.^ 

EMBLEMENTS. See Crops § 4 

EMBLEBS BE GENTZ. Law French, a stealing 
from the people.^ 

EMBODY or IMBODY. The word has been held 
synonymous with, or at least belonging to the same 
class as, "combine” see 15 C.J.S. p 241 note 64. 

Embodied in, A statutory term applied to a bill 
of exceptions in contradistinction to “attached to.”^ 


Embodying, Incorporating, incarnating, or giving 
concrete form to.^ 

Phrases: “Embody any of the future inven¬ 
tions;”® also “embodied in and made a part of said 
contract,”7 and “embodied in the instrument;”® and 
also “devices embodying and containing the inven¬ 
tions of.”® 

EMBOLISM. In medical jurisprudence, the me¬ 
chanical obstruction of an artery or capillary by 
some body traveling in the blood current, as a blood 
clot (embolus), a globule, of fat, or an airbubble;^®- 
a blocking of blood vessels by a small clot.^^ The 
term is used interchangeably with “embolus,”^® and 
has been distinguished from “thrombosis.”^® 

Phrases: “Cerebral embolism” see the C.J.S. title 
Insane Persons § 2, also 32 C.J. p 603 notes 16, 17, 
and “pulmonary embolism.”!^ 

EMBOLUS. A blood clot, globule of fat, bubble 
of air, or some foreign substance which gets into 
the blood stream and flows along until it lodges at 


90. Kan.—State v. Hodges, 26 P. 676, 
4'5 Kan. 389. 

H.J.—State V. Hawkins, 5 N.J.L.J, 
56. 

91. Ind.—Griffith v. State, 36 Ind. 
406. 

92. Excessive pmiishTneii.t 

(1) Pine of $10,360 in addition to 
four years' imprisonment upon con¬ 
viction of county clerk for embezzle¬ 
ment, held excessive and reduced to 
$500.—Lunday v. State, 298 P. 1054, 
SO Okl. 431. 

(2) Where accused used $160, ob¬ 
tained In selling machine for employ¬ 
er, to maintain family and in at¬ 
tempting to sell other machines, sen¬ 
tence to imprisonment for one year 
and a day held excessive sentence to 
six months* imprisonment being suf¬ 
ficient.—Willems V. State, 26 P.2d 
228, 55 Okl.Cr. 147. 

(3) Two years’ imprisonsment for 
embezzlement of $81.50 held exces¬ 
sive, and was reduced to one year. 
—Pinnick v. State, 290 P. 1113, 48 
Okl.Cr. 259, reversed on other 
grounds 296 P. 507, 50 Okl.Cr. 57. 


(4) Sentence of fifteen years in 
state penitentiary for embezzlement 
held excessive by ten years.—^Paul v. 
State, 272 P. 485, 41 OkLCr. 164. 

1. Ky.—^Erwin v. Benton, 87 S.W. 
291, 296, 120 Ky. 536, 27 Ky.L. 909, 
9 Ann.Cas. 264. 

2. Black L.D. 

3. Black L..D. 

“The phrase occurs in the old rolls 
of parliament: ‘Whereas divers mur¬ 
ders, emblers de gentz, and robberies 
are committed,* etc."—Black L.D. 

4. Ga.—Stubbs v. Central Bank, 7 
Ga. 258, 263. 

5. Conn.—Hockwell v. New Depart¬ 
ure Mfg. Co., 128 A, 302, 318, 102 
Conn. 255. 

6- Conn.—^Rockwell v. New De¬ 
parture Mfg. Co., supra. 

7- Mich.—June v. School Dist. No. 
11, Southfield Tp., 278 N.W. 676, 
680, 283 Mich. 633, 116 A.L.R. 
581. 

& Mass.—^Zisman v. Gateman, 200 
N.R 556, 557, 293 Mass. 519. 

Ohio.—Stuhldreher v. Dannemiller, 
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158 N.B. 556, 557, 26 Ohio App. 
388. 

9- Conn.—^Rockwell v. New De¬ 
parture Mfg. Co., 128 A. 302, 318, 
102 Conn. 255. 

1<K Iowa.—^Lindeken v. Lowden, 295 
N.W. 112, 115. 

11. Iowa.—^Peatherson v. Continen- 
tal-Keller Co., 279 N.W. 432, 434, 
225 Iowa 119. 

12. Iowa.—Lindeken v. Lowden, 295 
N.W. 112, 115. 

13. Utah.—^Norris v. Industrial Com¬ 
mission, 61 P.2d 413, 414, 90 Utah 
256. 

14. Defined 

“An embolus . . . which finds 
its way into a vein and proceeding 
thence in the blood stream towards 
and into the heart, gathering parti¬ 
cles as it moves, is propelled by the 
heart into an artery leading to the 
lungs, and becoming large enough, 
blocks a main pulmonary artery, thus 
causing death."—^Berryhill v. Nichols, 
158 So. 470, 471, 171 Miss. 769. 
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some point too small for its passage a plug 
which floats along in the blood stream until it be¬ 
comes lodged so as to obstruct the passage of the 
blood a blood clot or some foreign body in the 
blood that is passing through the heart; a clot of 
anything that gets in the blood stream and circu¬ 
lates in the blood’ stream and lodges in the artery of 
the heart a blood clot which gets loose in the 
veins, as distinguished from the condition when it 
is stationary; 18 in the case of wounds, a product 
of coagulation of the blood, a blood clot, having 
its origin in the injury.is The term is used inter¬ 
changeably with “embolism” see ante p 754 note 12, 
and has been distinguished from “thrombosis.”20 

EMBOSS. To make impressions or prints upon 
paper or other substances.^i 

Embossing, Printing in which the paper is 
forced into the dies into which the letters have been 
cut or punched, resulting in raised letters; used 
for printing for the blind and in various kinds of 
ornamental work;22 also a term employed in the 
b 9 okbinding art as meaning impressing or stamp¬ 
ing names and titles on the covers of printed and 
bound books.^8 Xhe term has been compared with 
“intaglio,”24 and “printing.”25 

EMBRACE. 

a Nona 

The act of inclosing or of clasping in the arms 

15. Iowa.—Lindeken v. Lowden, 295 
N.W. 112, 115. 

"Cerebral embolus” see the C.J.S. 
title Insane Persons § 2, also 32 
C.J. p 603 note 16. 

16. consists usually of a clot 
of fibrin, a shred from a morbid 
growth, a globule of fat, air bubbles, 
or a * microdrganism.” . . . An 
embolus or fioating particle by at¬ 
taching itself or becoming wedged 
may form a thrombosis or occlusion, 
but ordinarily a thrombus is caused 

-by an infiammation of the walls of 
the vessel.”—^Norris v. Industrial 
Commission, 61 P.2d 413, 414, 90 
Utah 256. 

17. N.C.—Scott v. .ffitna Life Ins. 

Co., 179 S.E. 434, 435, 208 N.C. 160. 

18. La.—Stockman v. Tremont Lum¬ 
ber Co., App., 155 So. 30, 31. 

19. Miss.—Berryhill v. Nichols, 158 
So. 470, 471, 171 Miss. 769. 

20. La.—Stockman v. Tremont Lum¬ 
ber Co., App., 155* So. 30, 31. 

21. Philippine.—^Murphy v. Collector 
of Customs, 10 Philippine, 292, 297. 


and of pressing to the bosom; a hug.28 
Phrase: “Yielded to the embraces.”27 


As a Verb 

-^Present Tense. To encircle, encompass, shT' 

round or inclose;28 to include,28 as parts of a 
whole, or as subordinate divisions of a part; to 
comprehend, as natural philosophy .embraces many 
sciences;80 also to hold in the arms.81 term, in 
this latter sense, as applied to the embracing of a 
man and woman, does not necessarily imply un¬ 
chastity.8 2 The term has been held synonymous 
with “comprise”88 and “involve,”84 and, in the par¬ 
ticipial form, with “including.”85 

Phrase: “Embrace the buildings thereon.”86 

-^Embraced. In the past tense, the word has 

been held synonymous with “included,”87 and has 
been distinguished from “expressed.”88 

Phrases: “Embraced in such contract,”89 «^em- 
braced' in the form of policy,”^® “embraced in the 
stenographer's report,”4i and “embraced within cor¬ 
porate limits.”42 

EMBBACEOE. A person guilty of the offense of 

embracery.48 

34. N.T.—St. John v. West, 4 How- 
Pr. 329, 332. 

35. Wash.—Blanok v. Pioneer Min¬ 
ing Co., 159 P. 1077, 1079, 93 Wash. 
26. 

36. Mont.—Story v. Woolverton, 78 
P. 589, 590, 31 Mont. 346. 

37. U.S.—Hibberd v. Slack, C.C.Cal.* 
84 P. 571, 578. 

Colo.—^Pueblo V. Stanton, 102 P. 512,. 
514, 45 Colo. 523. 

38. N.J.—Jersey City v. Speer, 72 A. 
448, 451, 78 N.J.Law 34. 

25 C.J. p 220 note 4 [c]. 

39. N.T.—Mendoza v. Metropolitan 
St. R. Co., 62 N.T.S. 580, 682, 48 
App.Div. 62. 

40. U.S.—^Union Assur. Soc., Limit¬ 
ed, of London, England, v. Miller,. 
D.C.MO.. 29 P.Supp. 127, 132. 

41. Tex.—Colorado & S. R. Co. v- 
Hamm, 103 S.W. 1125, 1126, 47 Tex- 
Civ. App. 196. 

42. Colo.—^Pueblo V. Stanton, 102 P.. 
512, 514, 45 Colo. 523. 

43. Black L.D. 


22. Philippine.—^Murphy v. Collector 
of Customs, supra. 

20 C.J. p 494 note 5 [a]. 

23. Wis.—State v. Hull, 174 N.W. 
478, 479, 170 Wis. 174. 

24. U.S.—Stiner v. U. S., 2 Cust.App. 
347, 349. 

25. Philippine.—^Murphy v. Collector 
of Customs, 10 Philippine 292, 297, 
298. 

26. Century D. 

27. “Sexual intercourse” not equi¬ 
valent 

Iowa.—Gardner v. Boland, 227 N.W. 
902, 904, 209 Iowa 362. 

28. U.S.—Hibberd v. Slack, C.C.Cal., 
84 P. 571, 578. 

29. Colo.—Pueblo v. Stanton, 102 P. 
512, 514, 45 Colo. 523. 

30. U.S.—Hibberd v. Slack, C.C.Cal., 
84 P. 571. 578. 

,31. Standard D. 

32. N.T.—^Mason v. Stratton, 1 N.T. 
S. 511, 612. 

33. Mich.—^Attorney General v. 
Marx, 168 N.W. 1005, 1006, 203 
Mich. 331. 
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EMBRACERY 

This Title includes improperly influencing or attempting to influence the action of a juror, arbitra¬ 
tor, or referee, in respect of the verdict, award, or other decision to be rendered, by any means not con¬ 
stituting bribery; and liabilities and remedies therefor, civil and criminal. 


lUatters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


§ 1 . 
2 . 

3. 

4. 

5 . 

6 . 

7. 

8 . 
9. 

10 . 


Analysis 

Definition—p 756 

Nature and elements of offense and responsibility therefor—p 756 

-Attempts and solicitations—p 757 

-Persons liable—^p 758 

Prosecution and punishment—p 758 

-Indictment and information—^p 758 

-Evidence—p 759 

-Trial—p 759 

-Sentence and punishment—p 759 

Civil liability—p 759 


§ 1. Definition 

Embracery is an attempt corruptly to Influence a 
Juror. 

Embracery at common law is an attempt corrupt¬ 
ly to influence a juror,i and such definition has 
been substantially adopted in the statutes of sever¬ 
al jurisdictions.^ 

§ 2. Nature and Elements of Offense and Re¬ 
sponsibility Therefor 

a. In general 

b. Intent or purpose 

c. Persons solicited 

d. Overt act 

e. Acts solicited 

a. In General 

The unlawful attempt to corrupt a Juror, regardless of 
the result, constitutes embracery. 


Embracery is an offense striking at the very 
foundation of civil society.^ It is an offense both 
at common law^ and under statutory provisions.® 
The unlawful attempt, irrespective of the result, 
constitutes the crime.® Thus it does not matter 
whether or not a verdict is found in accordance 
with the wishes of the accused, whether or not the 
juror gives any verdict, or whether the verdict 
given is true or false J Where the statute so re¬ 
quires, the alleged offense must have been commit¬ 
ted with reference to some pending' action or pros¬ 
ecution.® 

b. Intent or Purpose 

A corrupt intent or purpose Is essential to the com¬ 
mission of the offense. 

A corrupt purpose is essential to the commission 
of tiie offense;® hence a person is not'guilty who,' 


1- Ky.—Commonwealth v. Denny, 31 

S.W.2d 940, 941, 235 Ky. 588. 

Ya.—^Wiseman v. Commonwealth, 130 
S.E. 249, 143 Va. 631. 

20 C.J. p 495 note 1. 

“Bribery*' distinguished see Bribery 

§ 1 . 

2k N.T.—re Bregof^ 17 N.T.S.2a 
816, 821, 258 App.Div. 551. 

Okl.—Moss V. Arnold, 75 P.2d 491, 
63 Okl.Cr. 343. 

Pa.—Commonwealth v. Fahey, 173 A. 
854, 113 Pa.Super. 698—Common¬ 
wealth V. Riley, 172 A. 22. 24, 113 
Pa.Super. 77—^Doan's Case, 5 Pa. 
Dlst. 211, 17 Pa.Co. 521. 

20 C.J. p 495 note 2. 


3. Pa.—Commonwealth v. Wiswes- 
ser, 3 A.2d 983, 985, 134 Pa.Super. 
488, quoting Corpus Juris. 

20 C.J. p 496 note 5. 

4k Pa.—Commonwealth v. Imschwei- 
ler, 33 Pa.Dlst. & Co. 593. 

20 C.J. p 496 note 6. 

5. Nev.—State v. Sales, 2 Nev. 268. 
N.Y.—Gibbs v. Dewey, 5 Cow. 503. 

Snhstaaiiire law 

The statute punishing attempts to 
influence the action of a Juror deals 
with a substantive and not a pro¬ 
cedural law.—State v. Whitlock, 192 
So. 697, 193 La. 1044. 
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6. U.S.—Thomas v. U. S., C.C.A.Ark., 
15 F.2d 958. 

Nev.—State v. Sales, 2 Nev. 268. 
Va.—Wiseman v. Commonwealth, 130 
S.E. 249, 251, 143 Va. 631, citing 
Corpus Juris. 

20 C.J. p 496 note 10. 

7. Mo.—State v. Williams, 38 S.W. 
75, 136 Mo. 293. 

20 C.J. p 497 note 40. 

8. Mo.—State v. Williford, 86 S.W. 
570, 111 Mo.App. 668. 

20 C.J. p 496 note 13. 

9. N.C.—State v. Brown, 95 N.C. 685, 
Argument in court 

Embracery is not committed by an 
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unaware of the presence of a juror, uses language 
likely to influence his verdict.io A general intent 
to corrupt all the jurors on the panel includes the 
particular intent to corrupt any one of them.il 

c. Persons Solicited 

The offense Is cominitted where the person solicited 
has been summoned as a Juror or grand Juror. 

At common law, or under statute, the offense is 
committed where the person attempted to be in¬ 
fluenced is a grand jnror^^ and, under some stat¬ 
utes, the offense has been extended to include at¬ 
tempts to influence arbitrators and referees.13 It 
is not in general necessary that the juror shall have 
been impaneled and sworn; but it is sufficient that 
he is summoned as a talesman,!^ that his name has 
been drawn^s and published^® as a juror. Where 
a statute makes a distinction between a juror and 
a person summoned'as a juror, the offense of influ¬ 
encing a “juror” can be committed only with ref¬ 
erence to a qualified juror acting in a pending ac¬ 
tion or prosecution.17 Thus the offense cannot be 
committed with reference to a juror who has been 
excused or discharged,even though the accused 
thought, at the time, that he was a summoned ju- 
ror.i® 

d. Overt Act 

The mere Intention to influence a Juror Is not enough 
without an attempt, by word or conduct, to use Improper 
Influence on him. 

The mere intention to influence a juror, although 
expressed in words, is not sufficient without an at¬ 


tempt to carry that intention into effect by some 
direct or indirect approach to, and communication 
with, the juror nor is it enough that there is a 
conversation about the case with the juror there 
must be an attempt by conversation or conduct to 
use improper influence .22 Such an attempt is, how¬ 
ever, the only overt act necessary.^® It is immate¬ 
rial whether the juror is approached directly or in¬ 
directly or personally or through an agent.25 
Words need not be spoken directly to a juror, where 
they are intended to be overheard by him and to in¬ 
fluence his decision. 2 ® The means of influencing 
the juror are also immaterial.^? 

e. Acts Solicited 

Embracery may consist In such acts as a solicitation 
to present, or not to present, an indictment, cr to attend 
court. 

A solicitation to present^® or not to present^^ an 
indictment constitutes embracery. A juror is not to 
be* approached with regard to any case, not even 
for the purpose of soliciting him to attend court.®® 
Conspiring with an attorney of an indicted person 
to publish during the trial the confession of ac¬ 
cused secured by such attorney does not constitute 
embracery.®! 

I 3 . - Attempts and Solicitations 

There is no such crime as an attempt to commit 
embracery, although It Is a crime to solicit another to 
commit embracery. 

Since embracery itself is only an attempt, there 
is no such crime as an attempt to commit embrac- 


attempt to influence the Jury through 
evidence and arguments in court dur¬ 
ing the trial of a case.—Common¬ 
wealth V. Fahey, 173 A. 864, 113 Pa. 
Super. 598. 

10. Pa.—Commonwealth v. Riley, 172 
A.. 22, 113 Pa.Super. 77—Common¬ 
wealth V. Kauffmann, 1 Phila. 534. 

11. Cal.—^People v. Connors, 233 P. 
362, 70 Cal.App. 315. 

12. N.J.—State v. Beam, 132 A. 336, 
4 N.J.Misc. 222. 

Pa.—Commonwealth v. Griel, 20 Pa. 

Dist. & Co., 619, 44 Lanc.L.Rev. 65. 
Va.—Wiseman v. Commonwealth, 130 
*S.E. 249, 143 Va. 631. 

20 C.J. p 496 note 15. 

13- Mo.—State v. Davis, 87 S*W;. 33, 
112 Mo.App. 346. 

14. Ga.—^Martin v. State, 158 S.B. 
635, 636, 43 Ga.App. 28V, quoting 
Corpus Jnrl^. 

20 C.J. p i96 note*17. 

15. Ky.—Commonwealth v. Denny, 
31 S.W.2d 940, 942. 235 Ky. 688, 
citing Corpus Juris. 

—Commonwealth v. Wiswesser, 3 


A.2d 983, 134 Pa.Super. 488—Com¬ 
monwealth V. Wiswesser, 54 Montg. 
Co. 370—Commonwealth v. Kauff- 
mann, 1 Phila. 534. 

Acceptance of notice 
A juror who has accepted and re¬ 
turned his notice that he has been 
chosen is certainly a summoned ju¬ 
ror in any view of the case.—Com¬ 
monwealth V. Wiswesser, 3 A.2d 983, 
134 Pa.Super. 488. 

16. N.T.—People v. Glen, 71 N.T.S. 
893, 64 App,Div, 167, 15 N.T.Cr. 
647, affirmed 66 N.E. 112, 173 N.T. 
395. 

20 C.J. p 496 note 18. 

17. Mo.—State v. Williford, 86 S.W. 
570, 111 Mo.App. 668. 

Juror held "srunznoned’' within 
meaning of statute.—^State v. Taylor, 
Mo., 133 S.W.2d 336. 

18. Mo.—State v. Taylor, supra. 

19. Mo.—State v. Taylor, supra. 

20. Va.—Wiseman v. Commonwealth, 
^ 130 S.E. 249, 251, 143 Va. 631, quot¬ 
ing Corpus Juris. 

20 C.J. P 496. note 34. 
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81. Mo.—State v. Davis, 87 S.W. 33, 
112 MO.APP. 346. 

22. La.—State v. Whitlock, 192 So. 
697, 193 La. 1044. 

20 C.J. p 496 note 12. 

23. Nev.—State v. Sales, 2 Nev. 268. 
N.J.—State v. Beam, 132 A. 336, 4 N. 

J.Misc. 222. 

24. N.C.—State v. Brown, 95 N.C. 
685. 

25. Cal.—^People v. Connors, 233 P. 
362, 70 CaLApp. 315. 

26. Pa.—Commonwealth v. Kauff- 
mann, 1 Phila. 534. 

27. Conn.—Grannis v. Branden, 5 
Day 260, 5 Am.D. 143. 

20 C.J. p 497 note 38. 

88. Pa.—^Doan's Case, 5 Pa.Dist. 211, 
17 Pa.Co. 521. 

89; N.Y.—People v. Glen, 71 N.T.S. 
893, 64 App.Div. 167, affirmed 66 N. 
E. 112, 173 N.T. 395. 

'30. Pa.—Commonwealth' v. KaufC- 
mann, 1 Phila. 534. 

,31. Cal.—^In re Haymond, 53 ^^.899, 
121 Cal. 386. 
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ery.*2 It is, however, a crime to solicit another to 
commit embracery.*® 

§ 4. —— Persons Liable 

The offense of embracery may be committed by a 
party to the action, by a witness therein, or by a person 
not connected therewith. 

The offense of embracery may be committed by 
a party to the action,3^ by a witness,35 or by a per¬ 
son not connected therewith.^® 

§ 5. Prosecution and Punishment 

The rules specifically applicable to the prosecu¬ 
tion and punishment of embracery are considered in 
the following sections. Examine Pocket Parts for 
later cases. 

§ 6. -Indictment and Information 

a. In general 

b. Variance 

a. In G-eneral 

An indictment or information for embracery, or a 
related offense, must state all of the elements necessary 
to constitute the offense. 

An indictment or infprmation for embracery, or 
a related offense, must state all of the elements nec¬ 
essary to constitute the offense.37 Where the stat¬ 
ute does not set forth all the elements of the crime, 
an indictment simply following its language, with¬ 
out added averments, is insufEcient.38 Under some 
statutes the indictment is sufficient where the of¬ 
fense charged is stated in ordinary and concise lan¬ 
guage, in such a manner and with such a degree of 


certainty as to enable a person of common under¬ 
standing to know what is intended and the court to> 
pronounce the proper judgment.39 Thus it is not 
necessary to state expressly that accused knew that 
the person approached was a juror, although the 
common-law rule may be different.^® The indict¬ 
ment must state the acts constituting the alleged at¬ 
tempt to influence the juror.^i While it must al¬ 
lege overt acts or words sufficient to constitute the 
crime,42 ultimate facts and not evidence should be 
alleged.^3 Although the words themselves do not 
necessarily indicate that they were used with an 
improper intent, no innuendo is necessary; and the 
indictment is sufficient where a proper intent is dis¬ 
tinctly negatived.^^ The omission of the abbrevi¬ 
ation “Jr-** after the name of a party to the action, 
in connection with which the crime is alleged to 
have been committed, is immaterial.^5 Where the 
authority to hold the term of court with reference 
to which the offense was committed is inherent in 
the court as a permanent tribunal, it is unnecessary 
to allege either the names of the judges or their au¬ 
thority to act as such. An indictment is defective 
which shows on its face that the term of court with 
reference to which the offense was committed was 
held without authority, or that the cause involved 
was tried by a judge without authority. Hence an 
indictment which alleges that an action was tried 
before a single judge must allege the facts author¬ 
izing the judge to act where a single judge is au¬ 
thorized to try causes only' in exceptional cases. 
So, too, where the authority under which a term 
of court is held is inherent in the court as a per¬ 
manent tribunal, and two or more judges are re- 


32. Mo.—State v. Taylor, 133 S.W. 
2d 336. 

Va.—Wiseman v. Commonwealth, 130 
S.K 249, 251, 143 Va. 631, citin^r 
Corpus JiLxis. 

20 C.J. p 497 note 42. 

33. Nev.—State v. Sales, 2 Nev. 268. 
Pa.—Commonwealth v. Wiswesser, 3 

A.2d 983, 134 Pa.Super. 488. 

Va.—Wiseman v. Commonwealth, 130 
S.E. 249, 143 Va. 631. 

20 C.J. p 497 note 43. 

34. N.Y.—Gibbs v. Dewey, 5 Cow. 
503. 

20 aj. p 497 note 44. 

35. N.Y.—Gibbs v. Dewey, supra. 

20 C.J. p 497 note 45. 

86. Pa.—Commonwealth v. Fahey, 
173 A. 854, 113 Pa.Super. 598. 

20 C.J. p 497 note 47. 

Species of maiutenaace 
Where committed by a person oth¬ 
er than a party in interest, embracery 
is a species of maintenance.—Gibbs v. 
Dewey, 5 Cow., N.Y., 503—20 C.J. p 
496 note 8. ] 


37. Vt.—State v. Freeman, 15 Vt. 
723. 

20 C.J. p 497 note 50 [a], p 498 note 
64 [a]. 

indictment or information held snffl- 
dent 

Cal.—^People v. Martin, 194 P. 622, 
50 CaLApp. 71. 

Ga.—Martin y. State, 158 S.F. 635, 
43 Ga.App. 287. 

Iowa.—State v. Dankwardt, 77 N.W. 
495, 107 Iowa 704. 

N.J.—State V. Lavine, 115 A. 335, 96 
N.J.Law 356, affirmed 117 A. 927, 
97 N.J.Law 583. 

Pa.—Commonwealth v. Fahey, 173 A. 
854, 113 Pa.Super. 598—Common¬ 
wealth V. Imschweiler, 33 Pa.Dist. 
& Co. 593. 

Endiotment or information held in¬ 
sufficient 

Ky.—Commonwealth v. Denny, 31 S. 

W.2d 940, 235 Ky. 588. 

Vt.—State V. Freeman, 15 Vt. 723. 
Va.—Wisemcm v; Commonwealth, 130 
S.E. 249, 143 Va. 631. 

758 


38. Iowa.—State v. Dankwardt, 77 
N.W. 495, 107 Iowa 704. 

39. Iowa.—State v. Dankwardt, su¬ 
pra. 

40. Iowa.—State v. Dankwardt, su¬ 
pra. 

20 C.J. p 497 note 63. 

41. Iowa.—State v. Dankwardt, su¬ 
pra. 

N.C.—State v. Brown, 96 N.C. 686. 

42. La.—State v. Whitlock, 192 So- 
697, 193 La. 1044. 

Wash.—State v. Sweetman, 244 P. 
732, 138 Wash. 366. 

20 C.J. p 497 note 55. 

43. Iowa.—State v. Dankwardt, 7T 
N.W. 496, 107 Iowa ‘704. 

44. Iowa.—State v. Dankwardt, su¬ 
pra. 

20 C.J. p 497 note 57. 

45. Iowa.—State v. Dankwardt, su¬ 
pra. 
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quired to constitute a legal court, an indictment is 
defective which charges that the offense was com¬ 
mitted at a term of court held by an individual 
judge. In either of these cases the name of the 
judge, although unnecessarily alleged, becomes de¬ 
scriptive of the court and of the holding of the 
term and cannot be rejected as surplusage.^® 

b. Variance 

The proof must conform substantially to the allega- 
-tions of the indictment or information. 

The proof must conform substantially to the al¬ 
legations of the indictment or information.'*^ 

§ 7. -Evidence 

The rules of evidence prevailing in criminal prose¬ 
cutions generally are applicable in prosecutions for em¬ 
bracery. 

As in criminal prosecutions generally, accused is 
presumed innocent,^® and the burden is on the state 
to prove guilt beyond a reasonable doubt.^® The 
rules as to the admissibility®® and the sufficiency®^ 
•of evidence prevailing in criminal prosecutions gen¬ 
erally are applicable in prosecutions for embracery. 


§ 8. -Trial 

The rules governing the conduct of trials in criminal 
cases generally are applicable to trials for the offense of 
embracery. 

It is the duty of the court to give proper instruc¬ 
tions to the jury on the law applicable to the case,®^ 
and it is the function of the jury to determine ques¬ 
tions of fact.®® 

§ 9. -Sentence and Punishment 

A person guilty of embracery may be punished by 
fine and imprisonment. 

A person guilty of embracery may be punished 
by fine and imprisonment.®* Likewise a juror who 
allows himself to be influenced is liable to punish¬ 
ment.®® 

§ 10. Civil Liability 

A person guilty of embracery Is liable in damages to 
one who has. suffered through his interference. 

A person who is guilty of embracery is liable in 
damages to one who has suffered through his inter¬ 
ference.®® 


SMBEIAG’UEZ. In Spanish law, inebriety.^ 
EMBBOIDEE. To ornament with needlework.® 
EMBEOIDEBY. Needlework used to enrich tex¬ 


tile fabrics.® The term has been held not to include 
articles stitched on the edge merely to prevent rav¬ 
eling.* Por use of the term in tariff schedules see 
Customs Duties §§ 40, 41, 43. 

Phrase: ^‘Embroidery machine.”® 


46. Vt.—state v. Freeman, 15 Vt. 723. 

47. Ga.—Martin v. State, 158 S.E. 
635, 43 Ga.App. 287. 

20 C.J. p 498 note €7. 

48. Mo.—State v. Davis, 87 S.W. 33, 
112 Mo.App. 346. 

48. Mo.—State v. Davis, supra. 

50. Evidence held admissible 

(1) In general. 

•CaL—^People v. Connors, 246 P. 1072, 
77 CaLApp. 438—People v, Martin, 
194 P. 522, 60 Cal-App. 71. 

Pa.—Commonwealth v. Fahey, 173 A. 
854, 113 Pa.Super. 598. 

(2) To show intent to corrupt ju¬ 

ror.—Commonwealth V. Riley, 172 A. 
22, 113 Pa.Super 77—20 C.J. p 498 
note 71. ' 

Evidence held inadmissible 
Cal.—^People v. Martin, 194 P. 522, 
50 CaLApp. 71. 

50 C.J. p 498 note 71. 

51. Evidence held sufficient 

(1) In general.—^People v. Connors, 
233 P. 362, 70 CaLApp. 315. 

(2) To sustain conviction for em¬ 
bracery. 

CaL—^People v. Martin, 194 P. 522, 
50 CaLApp. 71. 


N.T.—People v. Gerrity, 291 N.Y.S. 

236, 249 App.Div. 696. 

Pa.—Commonwealth v. Rhey, 14 A.2d 
192, 140 Pa.Super. 340—Common¬ 
wealth y. Wiswesser, 3 A.2d 983, 
134 Pa.Super. 488. 

(3) To sustain conviction for so¬ 
licitation to commit embracery.— 
Commonwealth v. Wiswesser, supra. 

. Evidence held insufficient to sus¬ 
tain conviction.—Commonwealth v. 
Riley, 172 A. 22, 113 Pa.Super. 77— 
20 C.J. p 498 note 72 [a]. 

52. Pa.—Commonwealth v. Riley, 172 
A. 22, 113 Pa.Super. 77. 

Instructions held erroneous 
Mo.—State v. Taylor, 133 S.W.2d 336. 
Pa.—Commonwealth v. Riley, 172 A. 
22, 113 Pa.Super. 77. 

53. CaL—^People v. Connors, 246 P. 
1072, 77 CaLApp. 438. 

N.T.—People v. Glen, 71 N.Y.S. 893, 
64 App.Div. 167, affirmed 66 N.E. 
112, 173 N.Y. 395. 

54. N.Y.—Gibbs v. Dewey, 5 Cow. 
503. 

Contempt 

A person found guilty of embra¬ 
cery may be punished for contempt.— 

759 


Doan’s Case, 5 Pa.Dist. 211, 17 Pa. 
Co. 521. 

55. -Conn.—Grannis v. Branden, 5 
Day 260, 5 Am.D. 143. 

56. Pa.—^Doan's Case, 5 Pa.Dist. 211, 
17 Pa.Qo. 521. 

1. Escriche Diccionario. 

2. TJ.S.—^Neuss, Hesslein & Co. v. U. 

S., C.C.N.Y., 142 F. 281, 282. 

“Embroidered and hemstitched hand¬ 
kerchiefs” and “embroidered hand¬ 
kerchiefs” within the Tariff Acts 
see Customs Duties §§ 40, 41. 

3. TJ.S.—^Neuss, Hesslein & Co. v. TJ. 

S., supra. 

The fundamental idea of embroi¬ 
dery is that It is needlework done 
upon a previously completed fabric 
as distinguished from tapestry or 
lace work in which the design is a 
part of the original fabric. It is 
also essential that it should be orna¬ 
mental, rather than merely useful.— 
U. S. V. Waentig, C.C.N.Y., 168 F. 
670, 671. 

4. TJ.S.—^TJ. S. V. Waentig, supra. 

5. '^Sewing machine” distinguished 
U.S.—^Durbrow, etc., Mfg. Co. v. TJ. 

S., 9 CtCusLApp. 148, 161. 



EMEND A~^EMEEQENCY 


29 C.J.S. 


EMENDA. Amends, something given in repara¬ 
tion for a trespass, or, in old Saxon times, in com¬ 
pensation for an injury or crime.® 

EMENDALS. An old word still made use of in the 
accounts of the society of the Inner Temple, where 
so much in emendals at the foot of an account on 
the balance thereof signifies so much money in the 
bank or stock of the houses, for reparation of loss¬ 
es, or other emergent occasions.*^ 

EMENDABE. In Saxon law, to make amends or 
satisfaction for any crime or trespass committed; 
to pay a fine, or to be fined.® 

EMENDATIO. In old English law, amendment or 
correction; also the power of amending and cor¬ 
recting abuses, according to certain rules and meas¬ 
ures. In Saxon law, a pecuniary satisfaction for an 
injury; the same as emenda.® 

EMEBCrE. To arise, to come to light; as in the 
phrase: "Unless a matter happen to emerge after 
issue joined.”^® 


EMEBaENCY. 

As a Noun 

In its original, primary sense, now rarely used, 
it is defined as the act of emerging.il From this, 
no doubt, is derived the commonly used and gener¬ 
ally understood meaning of the word as a sudden 
occurrence or exigency, implying imminent danger 
which leaves no time for deliberation,!® or a sudden 
or unexpected necessity requiring speedy action,i® 
although the word does not always or necessarily 
imply suddenness or unforeseeableness,!^ or a tem¬ 
porary condition,!® for it may al'so comprehend a 
pressing necessity or exigency, not necessarily whol¬ 
ly unexpected.!® This common meaning depends 
greatly on the special circumstances of each case,!*^ 
and so the term has been variously defined as any 
case of casualty or unavoidable accident;!® any 
event or occasional combination of circumstances 
winch calls for immediate action or remedy;!® a 
sudden or unexpected happening;®® a sudden or un¬ 
expected occasion for action;®! an unforeseen oc¬ 
currence or combination of circumstances which 


6. Black L.D. 

7. Black L.D. 

& Black L.D. 

EmeiLdare se 

To redeem, or ransom one's life, 
by payment of a wereglld.—^Black 
L.D. 

a. Black Ii.D. 

Emextdatio panls et cerevlcdae 
In old English law, the power of 
supervising and correcting the 
weights and measures of bread and 
ale, assising bread and beer.—^Black 
L.D. 

10. Black LJD. 

11. Ind.—^State v. Board of Com'rs 
of Howard County, 184 N.E. 780, 
783, 204 Ind. 484. 

12. U.S.—^Horton Motor Lines v. 
Currie. C.C.A.Va., 92 P.2d 164, 168. 

Mich.—^Plaskett v. Van Buren Coun¬ 
ty Boad Commission, 294 N.W. 95, 
97. 295 Mich. 54. 

13. Cal.—^Los Angeles Dredging Co. 
V. City of Long Beach, 291 P. 839, 
843, 210 Cal. 348, 71 A.L.R. 161. 

14. U.S.—Veix V. Sixth Ward Build¬ 
ing & Loan Ass’n of Newark, N.J., 
60 S.Ct. 792, 795, 310 U.S. 32, 84 
L.Ed. 1061. 

Tex.—^Abilene & S. R. Co. v. Terrell, 
Civ.App.. 131 S.W.2d 37, 40. 

15. niiaiLOlal CEisis during the de¬ 
pression 

*We think of emergencies as sud¬ 
denly arising and quickly passing. 
The emergency of the depression may 
have caused the 1932 legislation, but 
the weakness in the financial system 
brought to^ light by that emergency 
remains, * • . Such legislation 


may be classed as emergency in one 
sense but it need not be. temporary." 
— ^Veix V. Sixth Ward Building & 
Loan Ass'n v. Newark, N. J., 60 S.Ct. 
792, 795, 310 U.S. 32, 84 L.Ed. 1061. 

16. Cal.—^People v. Ausen, 105 P.2d 
321, 322, 40 Cal.App.2d 831, citing 
Corpus Juris. 

17- Cal.—^Los Angeles Dredging Co. 

V. City of Long Beach, 291 P. 839, 
843, 210 Cal. 348, 71 A.L.R. 161. 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379. . 

18. U.S.—^U. S. V. Missouri Pac. R. 
Co., D.C.Colo., 235 P. 944, 947. 

Md.—Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, quoting Corpus Juris. 

19. Cal.—^People v. Ausen, Super., 
105 P.2d 321, 322, 40 Cal.App.2d 831, 
quoting Corpus Juris. 

Ky.—Glass v. Board of Common 
Council of City of Prankfort, 90 S. 

W, 2d 700, 703, 262 Ky. 471. 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 378, quoting Corpus Juris. 
Miss,—^Bigham v. Lee County, 185 So. 

818, 820, 184 Miss. 138. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 

731, 735, 138 Neb. 229. 

20 C.J. p 499 note 5. 

20. Ky.—Glass v. Board of Common 
Council of City of Frankfort, 90 
S.W.2d 700, 703, 262 Ky. 471. 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, quoting Corpus Juris. 

Miss.—^Blgham v. Lee County, 186 
. So. 818, 820, 184 Miss. 138. 
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'Neb.—Wolfinger v. Shaw, 292 N.W. 

731, 735, 138 Neb. 229. 

20 C. j. p 499 note 8. 

Similar defluitlous 

(1) **A condition of things appear¬ 
ing suddenly or unexpectedly."— 
Morancy v. Hennessey, 52 A. 1021, 
1025, 24 R.I. 206, 214—Mayott v. Nor- 
cross, 52 A. 894, 896, 24 R.I. 187. 

(2) “A sudden and urgent occa¬ 
sion."—^Mayor and Council of City of 
Baltimore v. Hofrichter, Md., 11 A- 
2d 375, 379. 

(3) "A sudden or unexpected ap¬ 
pearance or occurrence."—State v. 
Board of Commissioners of Howard 
County, 184 N.B. 780, 783, 204 Ind. 
484. 

(4) "An unforeseen occurrence or 
condition." 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, supra, cit¬ 
ing Corpus Juris. 

Miss.—^Bigham v. Lee County, 185 
So. 818, 820, 184 Miss. 138. 

20 C.J. p 499 note 8 [a] <2)i 

21. Iowa.—Young v. Hendricks, 283 
N.W. 895, 898, 226 Iowa 211. 

Md.—Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, quoting Corpus Juris. 
Miss.—^Blgham v. Lee County, 185 
So. 818, 820, 184 Miss. 138. 

Neb.—^Wolfinger v. Shaw, 292 N.W.. 

731, 736, 138 Neb. 229. 

N.H.—^Kardasinksi v. Koford, 190 A.. 
702, 703, 88 N.H. 444, 111 A.L.R.. 
1017. 

20 C.J. p 499 note 7. 

Similarly expressed 

(1) "A sudden and unexpected oc-- 
currence calling for immediate action. 
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calls for an immediate action or remedy;22 also esi- stances;and, applied to legislative action, an 
gency;^® pressing necessityor imminent peril emergency may be a condition that deviates from 
and perilous position which would be caused by an antecedent experience and for which the usual 
agency beyond one’s control;25 specifically, a per- forms of law seem inadequate to serve the public 
plexing contingency or complication of cireum- order ;27 a permanent condition of insufficiency of 


to meet its dangers."—^Berounsky v. 
Ogden. N.H., 9 A. 2d 510, 511. 

(2) “A sudden or unexpected oc¬ 
currence or condition calling for im¬ 
mediate action." 

Ga.—City of Atlanta v. Scott, 111 
S.E. 426. 432, 153 Ga. 1. 

La.—Rochefort v. Teche Lines, App., 
186 So. 751. 754. 

N.Y.—^Bogart v. Walker, 248 N.Y.S. 
19, 20, 231 App.Div. 499—People ex 
rel. Rayland Realty Co. v. Fagan. 
186 N.Y.S. 23. 30, 194 App.Div. 185 
—People V. Cicardo. 250 N.Y.S. 477, 
480. 140 Misc. 332. 

(3) "Some sudden or unexpected 
necessity requiring immediate or at 
least quick action." 

Colo.'—First State Bank of Sulphur 
Springs v. Becker. 242 P. 678, 679. 
78 Colo. 436. 

Miss.—Bigham v. Lee County, 185 So. 

818. 820, 184 Miss. 138. 

Mo.—Mallon v. Board of Water 
Comrs., 128 S.W. 764, 765, 144 Mo. 
App. 104. 

(4) "Something sudden, unexpect¬ 
ed, calling for immediate action, ur^ 
gent, and pressing."—^Belt Line Ry. 
Corporations v. City of New York, 
195 N.Y.S. 203, 205, 118 Misc. 665. 

92. U.S.—^Horton Motor Lines v. 
Currie, C.C.A.Va., 92 F.2d 164, 168 
—Contract Cartage Co. v. Morris, 
D.C.I11., 59 P.2d 437. 446. 

Ariz.—City of Glendale v. Dixon, 75 
P.2d 42, 44, 51 Ariz. 86—-Le Febvre 
V. Callaghan, 263 P. 589. 592. 33 
Ariz. 197. 

Cal.—^Los Angeles County v. Payne, 
66 P.2d 658, 663, 8 Cal.2d 563. 

Ga.—Pollard v. Weeks, 4 S.E.2d 722, 
728, 60 Ga.App. 664. 

Ind.—State v. Board of Com’rs of 
Howard County. 184 N.F. 780. 783. 
204 Ind. 484. 

Iowa.—Young v. Hendricks, 283 N.W. 

895. 898, 226 Iowa 211. 

Ky.—Suter*s Adm’r v. Kentucky Pow¬ 
er & Light Co.. 76 S.W.2d 29. 31, 
256 Ky. 356. 

Md.—Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 378. quoting Corpus Juris. 
Miss.—JefCerson Standard Life Ins. 
Co. V. Noble. 188 So. 289, 292, 185 
Miss. 360—State ex rel. Parks v. 
Tucei, 166 So. 370, 371, 175 Miss. 
218—^Attala County v. Mississippi 
Tractor & Equipment Co., 139 So. 
628. 162 Miss. 564. 

N.H.—^American Motorists Ins. Co. v. 
Rush, 190 A. 432. 435. 88 N.H. 
383. 

N.Y.—Brooklyn City R. Co. v. Wha¬ 
len, 182 N.Y.S. 283. 286, 191 App. I 
Div. 737. 


N.D.—Sisters of Mercy of Devils 
Lake v. Ramsey County, 279 N.W. 
759, 763, 68 N.D. 344. 

Ohio.—Pugh V. Akron-Chicago Trans¬ 
portation Co., App., 28 N.E.2d 1015, 
1023. 

Pa.—Oakley v. Allegheny County, 193 
A. 316, 319, 128 Pa.Super. 8. 

S.C.—Hice V. Dobson Lumber Co., 
185 S.E. 742, 746, 180 S.C. 259. 

20 C.J.-P 499 note 6. 

Similarly expressed 

(1) "An unforeseen combination of 
circumstances which calls for im¬ 
mediate action.” 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, citing Corpus Juris. 

S.D.—Culhane v. Equitable Life 
Assur. Soc. of United States. 274 
N.W. 315, 318, 65 S.D. 337. 

(2) "An unforeseen occurrence, 
calling for immediate action.”—Le 
Febvre v. Callaghan, 263 P. 589, 591, 
33 Ariz. 3 97. 

(3) Other similar statements see 
20 C.J. p 499 note 6 [a] (1). (2). 

281 Ariz.—City of Glendale v. Dix¬ 
on, 75 P.2d 42. 44, 61 Ariz. 86. 

Cal.—^Los Angeles County v. Payne, 
66 P.2d 658, 663, 8 Oal.2d 563. 
Ga.—Pollard v. Weeks. 4 S.E.2d 722, 
728, 60 Ga.App. 664. 

Ind.—State v. Board of Com'rs of 
Howard County, 184 N.B. 780, 783, 
204 Ind. 484. 

Iowa.—Young v. Hendricks, 283 N.W. 
^ 895, 898. 226 Iowa 211. 

Ky.—Glass v. Board of Common 
Council of City of Frankfort, 90 
S.W.2d 700, 703, 262 Ky. 471— 

Suter's Adm’r v. Kentucky Power 
& Light Co., 76 S.W.2d 29, 31, 256 
Ky. 366, 

Md.—^Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, quoting Corpus JUris, 
Miss.—^Bigham v. Lee County, 185 
So. 818, 820, 184 Miss. 138. 

Neb.—Wolfinger v. Shaw, 292 N.W. 

731, 735, 138 Neb. 229. 

Ohio.—^Pugh V. Akron-Chicago Trans¬ 
portation Co., App., 28 N.E.2d 1015, 
1023. 

Pa.—Oakley v. Allegheny County, 193 
A. 316, 319, 128 Pa.Super. 8. 

S.C.—^Hice V. Dobson Lumber Co., 185 
S.E. 742, 746, 180 S.C. 259. 

20 C.J. p 499 note 10. 

24b U.S.—Contract Cartage Co. v. 

Morris, D.C.I11., 59 F.2d 437, 446. 
Ark.—^Kleiner v. Parker, 8 S.W.2d 
434, 435, 177 Ark. 671. 

Cal.—^Los Angeles County v. Payne, 
66 P.2d 658, 663, 8 Cal.2d 563. 

Ga.—^Pollard v. Weeks, 4 S.E.2d 722, 
728, 60'Ga.App. 664. 
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Ind.—State v. Board of Com’rs of 
Howard County, 184 N.E. 780, 783. 
204 Ind. 484. 

Iowa.—^Young v. Hendricks, 283 N.W. 

895, 898, 226 Iowa 211. 

Ky.—Glass v. Board of Common 
Council of City of Frankfort, 90 S. 
W.2d 700, 703, 262 Ky. 471—Suter’s 
Adm’r v. Kentucky Power & Light 
Co., 76 S.W.2d 29, 31. 256 Ky. 356. 
Md.—Mayor and Council of City of 
Baltimore v. Hofrichter, 11 A.2d 
375, 379, quoting Corpus Joris. 
Miss.—^Jefferson Standard Life Ins. 
Co. v. Noble, 188 So. 289, 292, 185 
Miss. 360—Bigham v. Lee County, 
185 So. 818, 820, 184 Miss. ISO- 
State ex rel. Parks v. Tucei, 166 
So. 370, 371, 175 Miss. 218. 

Neb.—^Wolfinger v. Shaw, 292 N.W. 

731, 735, 138 Neb. 229. 

S.C.—^Hice V. Dobson Lumber Co., 185 
S.E. 742, 746, 180 S.C. 259. 

Tex.—^Booth v. Board of Education 
of Fort Worth Independent School 
Dist., Civ.App., 70 SW.2d 350, 353. 
20 C.J. p 499 note 11. 

Similarly expressed 
“Some pressing necessity out of 
the ordinary state of things which 
can only be remedied by the use of 
unusual expedients."—Samuels v. 

City of Clinton, 211 S.W. 667, 568, 
184 Ky. 97. 

*5- Ill.—^McLaren v. F. Byrd, Inc„ 
15 N.E.2d 993, 998, 296 Ill.App. 
345. 

26. Cal.—People v. Ausen, 105 P.2d 
* 321, 322, 40 Cal.App.2d 831, quot¬ 
ing Corpus Juris. 

Iowa.—^Young v. Hendricks, 283 N.W. 

895, 898, 226 Iowa 211. 

Md.—Mayor and Council- of City of 
Baltimore v. Hofrichter. 11 A.2d 
875, 379, quoting Corpus Jurist, 
Miss.—^Bigham v.< Lee County, 185 
So. 818, 820, 184 Miss. 138. 

Neb.—Wolfinger v. Shaw, 292 N.W. 

731, 735, 138 Neb. 229. 

20 C.J. P 500 note 12. 

27. "Such conditions or emer¬ 
gencies, step by step, gave stimulus 
to the creations, to the new writs and 
to the new pleas of the common law 
during all its vital development. 
The statutory ‘emergency’ of the 
last decade in this country has fre¬ 
quently been a legislative fiction, 
but such fictions to provide treat¬ 
ment for new conditions are in the 
best tradition of the common law. 
A declaration of emergency by a leg¬ 
islative body finder recent legislative 
practice is usually a recognition that 
new conditions require new treat¬ 
ment under regulations that might 
be and frequently were long con- 



EMERGENCY 


29 C.J.S. 


service or of facilities, resulting in social disturb¬ 
ance or distress.2S It has been said in general 
terms that the word includes an unforeseen and or¬ 
dinarily an unusual occurrence,^9 specifically an un¬ 
foreseen event or unexpected combination of cir¬ 
cumstances, justifying cancellation of a contract, 
and unusual drought conditions affecting a large 
area used for sustenance of domestic live stock.3i 
It has been held not to include a danger that indi¬ 
viduals, carrying on a loan shark business, would 
dispose of property invested in the business,^2 an 
oversight or inadvertence on the part of an em¬ 
ploy ee,^ 3 conditions of wind, tide, and weather 
which may be considered beforehand and duly pro¬ 
vided for,^^ and delays in the arrival and departure 
of trains.35 

The term has been held equivalent to, or synony¬ 
mous with, “crisis,” “necessity,” “pinch,” or 
“straitalso “exigency and has been dis¬ 
tinguished from “best interest,” “convenience,” “ex- 
pediency,”38 also from “casualty or unavoidable ac¬ 
cident” see 14 C.J.S. p 31 note 93, “crisis,” see 24 
C.J.S. p 1263 note 19, and “exigency.”^^ 

“Emergency,” as affecting particular applications 
of the law of negligence see, inter alia, such C.J.S. 
titles as Master and Servant §§ 468-470, also 39 
C.J. p 899 note 93-p 902 note 28, Motor Vehicles § 
257, also 42 C.J. p 890 note 93-p 892 note 5, § 368, 
also 42 O.J. p 1002 notes 86, 87, Municipal Corpo¬ 
rations § 856, also 43 C.J. p 1098 note 45-p 1099 
note 50, Negligence § 17, also 45 C.J. p 710 note 


54-p 713 note 82, § 123, also 46 C.J. p 962 note 95- 
p 965 note 10, Railroads § 769, also 52 C.J. p 287 
note 46-p 288 note 55, § 881, also 52 C.J. p 50S 
notes 31-33, and Street Railroads § 265, also 60 C.J. 
.p 486 note 51-p 487 note 53; as an exception in a 
statute forbidding the practice of medicine by any 
one not licensed see the C.J.S. title Physicians and 
Surgeons § 9, also 48 C.J. p 1072 text and note 29 ^ 
as warranting a change in, or the fixing of, rates by 
a public utility commission see the C.J.S. title Pub¬ 
lic Utilities § 41, also 51 C.J. p 49 note 30; and 
as within exception to Sunday law see the C.J.S. ti¬ 
tle Sunday § 11, also 60 C.J. p 1051 note 55-p 1055 
note 95. Emergency clause providing for statute 
going into effect from passage see the C.J.S. title 
Statutes § 401, also 59 C.J. p 1141 note 92-p 1146 
note 64. Negligence or refusal to render emergen¬ 
cy telephone service see the C.J.S. title Telegraphs 
and Telephones § 260, also 62 C.J. p 281 notes 66-69. 
State emergency boards and expenditure of state 
emergency funds see the C.J.S. title States § 66, 
also 59 C.J. p 120 notes 72, 73, § 156, also 59 C.J. 
p 230 note 17-p 231 note 21. 

Phrases: “Circumstances of emergency,”^® “con¬ 
tinuing extraordinary emergency” see 17 C.J.S. p 
284 note 63, and “extraordinary emergency.”^ ^ 

As an Adjective 

As an adjective the term is frequently employed, 
as in the phrases: “Emergency alarm,”^^ "emergen¬ 
cy brake,”^^ “emergency call,”^^ “emergency 


tinned by successive enactments 
from time to time. It was inevita* 
ble that these new devices of legis¬ 
lative action, having once been ac¬ 
cepted as 'emergency' legislation and 
having met. the test of experience 
would in time, and where successful 
in practice, be accepted as common 
and legitimate fields of permanent 
legislation."—^Noyes v. Erie & 
Wyoming Farmers Co-op. Corpora¬ 
tion. 10 N.T.S.2d 114, 121, 170 Misc. 
42. 

28. N.T.—Huff.v. City of New York, 
195 N.Y.S. 257, 258, 202 App.Div. 
425. 

29. Cal.—^Mason v. Crawford, 62 P. 
2d 420, 422, 17 CaL.App.2d 529. 

30. Ind.—^Bache v. Coppes, Zook & 
Mutschler Co., 74 N.E. 41, 43, 36 
Ind.App. 351, 111 Am.S.R. 171. 

31. Tex.—Abilene & S. R. Co. v. 
Terrell, Civ.App., 131 S.W.2d 37, 
40. 

38. Minn.—State ex rel. Claude v. 
District Court for Fourth Judicial 
Dist., 283 N.W. 738, 740, 204 Minn. 
415. 

33. U.S,—D. S. V. Missouri Pac. R. 


Co., Colo,, 244 F. 38, 44, 156 C.C.A, 
466. 

34. B.C.—^Murray v. Coast SS. Co., 
17 B.C. 469, 473, 8 Dom.L.R. 378, 
22 West.L.R. 572. 

35. U.S.—U. S. V. Chicago & N. W. 
R. Co., D.C.Mich., 219 F. 342, 343. 

33. Ariz.—City of Glendale v. ’ Dix¬ 
on, 75 P.2d 42, 44, 51 Ariz. 86. 

37. U.S.—U. S. V. Atlantic Coast 
Line Co., D.C.N.C., 224 F. 160, 166. 

38. Wash.—State v. Hinkle, 277 P. 
837, 839, 152 Wash. 221. 

39. Cal.—Los Angeles County v. 
Payne, 66 P.2d 658, 668, 8 Cal.2d 
563. 

Ky.—Marion v. Haynes, 164 S.W. 79, 
84. 167 Ky. 687. 

Mont.—State v. District Court of 
Tenth Judicial District in and for 
Fergus County, 38 P.2d 269, 271, 
98 Mont. 1. 

N.T.—De Angelis v. LaJno, 252 N.Y.S. 
871, 884. 141 Misc. 518. 

40. Minn.—^Dr'eyer v. Otter Tail 
Power Co., 285 N.W. 707, 709, 206 
Minn. 286. 


"Distracting circumstances" distin¬ 
guished see 27 C.J.S. p 360 note 51. 

41. U.S.—U. S. V. Garbish, La.. 32 
S.Ct. 77, 78, 222 U.S. 257, 66 L. 
Ed. 190—Ellis V. U. S., Mass., 27 
S.Ct. 600, 601, 206 U.S. 246, 51 L. 
Ed. 1047, 11 Ann.Cas. 589. 

25 C.J. p 297 note 42. 

42-' Ohio.—Staudenheimer v. City of 
Newark, 23 N.E.2d 845, 846, 62 
Ohio App. 255. 

43. Applied to automobiles 

"Emergency brake" . is for the 
purpose of bringing automobile to 
stop in sudden occurrence to be used 
in addition to foot brake.—People v. 
Cicardo, 250 N.Y.S. 477, 480, 140 
Misc. 332. 

In railroad parlance, and as distin¬ 
guished from "service brake" see 
the C.J.S. title Railroads § 1, also 
20 C.J. p 500 note 13. 

44 Cal.—Coltman v. City of Bever¬ 
ly Hills, App., 105 P.2d 163, 164, 
40 Cal.App.2d 570. 

Kan.—Koger v. Keller, 243 P. 294, 
295, 120 Kan. 196. 

Wyo.—^White v. City of Casper, 249 
P. 562, 565, 35 Wyo. 371. 
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cause,”45 "emergency conditions/’46 "emergency doc¬ 
trine,”47 "emergency expenditure,”4 8 "emergency 
fund,”49 "emergency item,”50 "emergency law,”5l 
"emergency legislation,”52 "emergency measure,”53 
"emergency or mandatory charge,”54 "emergency 
rule,”55 "emergency school,”56 "emergency vehi- 
cle,”57 and "emergency work.”58 other phrases 
treated elsewhere in this work are set out in the sub¬ 
joined note.50 

EiniBaENTE. In Spanish law, derivative; that 
which proceeds from some other source, as "dano 
emergente,”—damage resulting from the detention 
of money.50 

EMERG’ENT YEAR. The epoch or date whence 
any people begin to compute their time.5i 

EMERY. Granular corundum, more or less impure, 
generally containing magnetic iron.62 

EMIGRAOIOE*. In Spanish law, emigration, which. 


except by royal license, was prohibited by Felipe 
IV in 1623.63 

EMIGRARY. A person who emigrates or quits one 
country or region to settle in another;54 one who 
quits his country for any lawful reason, with a de¬ 
sign to settle elsewhere, and takes his family and 
property with him.65 

Phrases: "Emigrant agent” see the C.J.S. title 
Licenses § 30, also 20 C.J. p 500 notes 25, 26, “emi¬ 
grant labourers,”66 and "emigrant passengers.”67 

EMIGRATE. To remove from one country or state 
to another, for the purpose of residenee.®^ 

EMIGRATION. The act of changing one’s domi¬ 
cile from one country or state to another.®3 The 
term has been compared with "expatriation.”^® 

eminence. An honorary title given to cardinals 
They were called "illustrissimi” and "reverendissi 
mi” until the pontificate of Urban V TTT ,71 


45. Tenn.—State ex rel. v. Meux, 
61 S.W.2d 974, 166 Tenn. 286. 

See also the C.J.S. title Trial § 33, 
also 64 C.J. p 62 notes 67-71. 

46L Tex.—Abilene & S. B.. Co. v. 

Terrell, CIv.App., 131 S.W.2d 37, 
• 40. 

47. La.—^Hopson v. Neighbors, App., 
197 So. 282, 283. 

48. U.S.—Southland Ice Co. v. City 
of Temple, C.C.A.Tex,, 100 P.2d 
825, 829. 

49. ‘‘Beserve” compared 

'Tn their ordinary, as distinguished 
from their technical, meaning the 
words ‘reserve* and ‘emergency* are 
sometimes appropriately used inter¬ 
changeably to express the same 
thought. . . . The word “re¬ 

serve* in connection with the sub¬ 
ject of life insurance, has a tech¬ 
nical meaning, but if the writer of 
the statute intended to use it in that 
sense he made an awkward connec¬ 
tion when he yoked it with the word 
‘emergency* which has no such tech¬ 
nical meaning. The two words, con¬ 
nected as they are, ‘reserve or emer¬ 
gency fund,* are susceptible only of 
one of two constructions, to-wit, that 
they were used as convertible terms, 
or else that they were used in the 
alternative.”—State v. Vandiver, 111 
S.W. 911, 918, 213 Mo. 187. 

Sa What term Imports 
An “emergency item** contemplates 
that an unforeseen contingency has 
developed which needs prompt atten¬ 
tion.—Tuttle V. Beem, 24 P.2d 12, 
144 Or. 145. 

51. ,Md.—^Norris v. Mayor and City 
Council of Baltimore, 192 A. 531, 
541, 172 Md. 667. 

52. U.S.—Veix V. Sixth Ward Build¬ 
ing & Loan Ass*n of Newark, N. 


J., 60 S.Ct. 792, 795, 310 U.S. 32, 
84 L.Ed. 1061. 

N.J.—Bucsi V. Longworth Building 
& Loan Ass’n, 194 A. 857, 860, 119 
N.J.Law 120. 

Wis.—^Home Owners* Loan Corpora¬ 
tion V. Robinson, 285 N.W. 768, 772, 
231 Wis. 248. 

53. Mont.—State ex rel. G-reat Palls 
Housing Authority v. City of Great 
Palls, 100 P.2d 915, 922, 110 Mont 
318. 

54. Idaho.—Williams v. Board of 
Com’rs of Benewah County, 282 P. 
867, 868, 48 Idaho 462. 

55. Ky.—Pedigo v. Osborne, 129 S. 
W.2d 996, 999, 279 Ky. 85. 

Mich.—Plaskett v. Van Buren County 
Road Commission, 294 N.W. 95, 97, 
295 Mich. 54. 

58. Ky.—^Audas v. Logan County 
Board of Education, 55 S.W.2d 341, 
246 Ky. 534—^Knox County Board 
of Education v. Fultz, 43 S.W.2d 
707, 710, 241 Ky. 265. 

57. Cal,—^Livezey v. Rogers, 88 P.2d 
169, 171, 31 Cal.App.2d 412—Pal- 
asco V. Hulen, 44 P.2d 469, 475, 6 
Cal.App.2d 224—Tuten v. Town of 
Emeryville, 35 P.2d 195, 196, 139 
CaLApp. 745. 

See also the C.J.S. title Motor Ve¬ 
hicles §§ 371-377, and 42 C.J. p 
1026 note 33-p 1029 note 80. 

5a U.S.—U, S. V. Baltimore & O. 
R. Co., D.aW.Va., 226 F. 220, 224. 

Cal.—Los Angeles Dredging Co. v. 
City of Long Beach, 291 P. 839, 
842, 210 Cal. 348, 71 A.L.R 161. 

59. “Emergency clause** see the C. 
J.B. title Statutes § 401, also 59 
C.J. p 1141 note 92-p 1147 note 
73. 

“Emergency crowd” see 25 C.J.S. p 
13 note 70, and the C.J.S. title 
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Street Railroads S 164, also 60 
C.J. p 341 notes 94-96. 

“Emergency duty” see 28 C.J.S. p 598 
note 35. 

“Emergency employee’* see the C-J.S. 
title Master and Servant § 177, 
also 20 C.J. p 500 note 16, p 1244 
text and note 34, and 39 C.J. p 269 
note 71. 

“Emergency landing area'* or “emer¬ 
gency landing field” see Aerial 
Navigation § 2 in Pocket Parts. 

"Emergency servant” sep the C.J.S, 
title Master and Servant § 177, also 
39 C.J. p 269 note 71. 

“Emergency stop” see the C.J.S. title 
Railroads § 1, also 20 CJ. p 500 
note 18. 

60. Escriche Diccionario. 

61. Black L.D. 

68. U.S.—Myers v. U. S., Vt., 163 F. 
53, 89 C.C.A. 284. 

63. Escriche Diccionario. 

6t Ga.—Varner v. State, 36 S.E. 
93, 110 Ga. 595—^Williams v. Pears, 
35 S.E. 699, 110 Ga. 584, 50 L.R.A. 
685. 

65. Ga.—Benson v. State, 135 S.E. 
514, 36 Ga.App. 87. 

20 C.J. p 500 note 24. 

6& Eng.—^Richards v. Hasnvard, 2 
M. & G. 574, 590, 40 E.C.L. 750, 133 
Reprint 875. 

67. U.S.—The Danube, D.C.Or., 55 
P. 993, 995. 

68. Ga.—^Williams v. Pears, 35 S.E. 
699, 110 Ga. 584, 586, 60 L.R.A. 685. 

69. Black L.D. 

TOi U.S.—Mcllvaine v. Coxe, N.J., 

2 Cranch 280, 302, 2 L.Ed. 279. 

See also Citizenship $ 15. 

71. Black L.Ed, 
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EMINENT DOMAIN 

This Title includes taking property from its owner for public use; nature, extent, and delegation of 
the power in general; constitutional and statutory provisions relating thereto; what property is su 
ject thereto; for what uses or purposes the power may be exercised, and necessity there or, necessity 
and sufficiency of compensation; proceedings for condemnation of property and for assessment o 
compensation; what constitutes taking of or injury to property, and rights and remedies of t e owners, 
rights acquired by exercise of power of eminent domain, and effect of abandonment of property or o 
public use thereof. 

Matters not in this Titles treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

1. DEFINITION, NATTJEE AND SOUECE OF POWER, §§ 1-4 
II. EMINENT DOMAIN DISTING-UISHBD FROM OTHER POWERS, §§ 5-17 
m. WHO MAT EXERCISE POWER, §§ 18-28 

IV. PUBLIC USE, §§ 29-64 

A. In General, §§ 29-31 

B. Particular Uses, ?§ 32-64 

V. PROPERTY SUBJECT TO APPROPRIATION, §§ 65-86 

VI. EXERCISE OF POWER, §§ 87-95 

Vn. COMPENSATION, §§ 96-208 

A. Natube and Necessity op Making Compensation Generally, §§ 96-103 

B. Property or Rights por Which Compensation Must be Made, §§ 104-109 

C. Taking or Injuring Property as Ground por Compensation, §§ 110-135 

D. Measure and Elements op Damages, §§ 136-185 

E. Payment op Compensation, §§ 186-194 

F. By and to Whom Compensation Made, §§ 195-205 

G. Extinguishment op Right to Compensation, §§ 206-208 

vni. PROCEEDIHaS TO CONDEMN PROPERTY AND TO ASSESS COMPENSATION, §§ 209-388 

A. In General, §§ 209-221 

B. Conditions Precedent, §§ 222-227 

C. Defenses and Objections, §§ 228-231 

D. Jurisdiction and Venue, §§ 232-233 

E. Parties, §§ 234-238 

F. Abatement and Revival, §§ 239-241 ' 

G. Process or Notice, and Opportunity to be Heard, §§ 242-245 

H. Pleading, §§ 250-266 

I. Hearing and Determination as to Right to Take and Other Preliminary Questions, §§ 

267-270 

J. Evidence as to Compensation, §§ 271-275 

K. Assessment op Compensation, §§ 276-318 

1. In General, §§ 276-280 

2. Assessment by Jury, §§ 281-291 

3. Assessment by Commissioners, Arbitrators, or Public Officials or Boards, §§ 292-^05 

4. Confirmation, Setting Aside, or Recommittal of Report or Award, §§ 306-^318 
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ym PKOOBEDINGS TO CONDEMN PEOPEETT AND TO ASSESS COMPENSATION—Contmued 

L. Judgment or Award, §§ 319-333 

DiTisions VUI M to iEnd in Volume 30 

M. Dismissal or Abandonment oe Proceedings, §§ 334-342 

N. Appeal and Error, §§ 343-372 

O. Certiorari, §§ 373-380 

P. Costs, Fees, and Expenses, §§ 381-388 

IX. REMEDIES OF OWNER OF PROPERTY, §§ 389-448 
A. Right to and Nature of Remedies, §§ 389-409 

1. Right to Remedies and Persons Liable, §§ 389-393 

2. Nature and Form of Remedies in General, §§ 394-400 

3. Injunction, §§ 401-409 
B*. Proceedings, §§ 41(M48 

X. TITLE OR RIGHTS ACQUIRED, §§ 449-461 

Sub-Analysis 

L DEFINITION, NATURE AND SOURCE OF POWER—p 776 
§ 1. Definition—776 

2. Nature and source of power—^p 777 

3. Constitutional provisions—^p 781 

4. Surrender of power—^p 782 

n. EMINENT DOMAIN DISTINGUISHED FROM OTHER POWERS—p 782 
§ 5. In general—p 782 

6. Police power—p 784 

7. -Regulating buildings, billboards, and advertising signs; zoning—p 789 

8. -Regulating fish and game—p 791 

9. -Regulating mines and mining operations—^p 791 

10, -Licenses—^p 792 

11, _Regulating railroads and other public service corporations—p 793 

12, _Regulating construction of drains and levees—^p 796 

33, _Regulations relating to waters and water courses—p 797 

14. -Regulating streets and highways—p 798 

15. _Regulations affecting health and safety—p 799 

16. -Regulation relating to schools—p 799 

17. Taxation and assessments—^p 799 

III. WHO MAY EXERCISE POWER—p 803 
§ 18. United States—^p 803 

19. States—p 804 

20. Territories—^p 80S 

21. Delegation of power—p 805 

22. -The statutory authority—p 806 

23. _To public corporations, officers, and boards—^p 808 

24. _To private corporations in general—^p 811 

25. -To foreign corporations—^p 814 

26. _Effect of sale, lease, or consolidation of corporations—p 815 

27. _To individuals and partnerships—p 816 

28. _Redelegation or transfer of power—p 816 
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IV. PUBLIC USE—p 816 

A. In General —816 

§ 29. Necessity that use be public—^p 816 

30. Determination of character of use—^p 820 

31. What is a public use—^p 823 

B. PAE'iicmiAR Uses —^p 828 

§ 32. Highways and other roads or ways—p 828 

33. - Public highways and bridges—^p 828 

34. -7- Private roads or ways—^p 831 

35. -Turnpikes, toll roads, and toll bridges—p 832 

36. Railroads—^p 832 

37. - Public use in general—p 832 

38. - Particular railroad purposes—833 

39. - Branches, spurs, and private lines—^p 835 

40. -Terminal companies—^p 836 

41. - Elevated railroads—^p 837 

42. - Subways—^p 837 

43. - Street railroads—^p 837 

44. Telegraph and telephone lines—^p 837 
. 45. Water supply generally—^p 838 

46. Distribution of water for power purposes—p 839 

47. Irrigation—^p 840 

48. Mills and milldams—^p 841 

49. Canals or waterways, and improvement o-f navigation—^p 841 

50. Floatage of logs or lumber and booms or chutes therefor—p 842 

51. Wharves, piers, or docks—^p 842 

52. Ferries—p 842 

53. Drains—p 843 

54. Sewers in cities—^p 843 

55. Levees or dikes—^p 843 

56. Development and operation of mines—844 

57. Production and supply of oil or gas—^p 845 

58. Production and supply of electric power or light—p 845 

59. Warehouses or elevators—^p 847 

60. Markets—^p 847 

61. Cemeteries—^p 847 

62. Public buildings or grounds, and other purposes of government—^p 848 

63. - Parks' and reservations—^p 849 

64. Miscellaneous purposes—^p 850 

V. PEOPERTY SUBJECT TO APPROPRIATION—p 852 

§ 65. In general—^p 852 

66. Land and its appurtenances generally—p 855 

67. Timber, gravel, and other materials for construction of improvement—^p 856 

68. Buildings, gardens, and orchards—^p 856 

69. Easements—p 858 

70. Franchises—^p 859 

71. Waters or springs, and riparian lands or rights—p 859 

72. Mortgaged property, homestead, and property in hands of receiver—^p 860 

73. Property of private corporations—^p 861 

74. Property previously devoted to public use—^p 861 

75. -Power to subject to another use generally—p 865 

766 



29 C.J.S. 


EMINENT DOMAIN 


V. PEOPEBTT SUBJECT TO APPROPEIATION—Continued 

§ 76. -Locating railroad on land or right of way of another railroad company— 

p 866 

. -Crossing and connecting of railroads—p 868 

78- - Streets and highways on or across railroad property—869 

79- -Telegraph or telephone lines on railroad property—^p 870 

80. -Other burdens on railroad property—p 872 

-Taking streets, highways, or turnpikes—^p 872 

82. -Taking public parks or squares—^p 874 

83. -Changing character of roads—^p 874 

84. -Navigable waters—^p 874 

85. Cemeteries—^p 875 

86. Public property—^p 876 

n. EXERCISE OF POWER—p 878 

§ 87. In general—p 878 

88. Legislative exercise of power—^p 880 

89. Exercise of delegated power—^p 880 

.-90. -Necessity of taking particular property—^p 884 

91. -Discretion of grantee of power as to selection and location—^p 886 

92. -Discretion of grantee of power as to amount—^p 888 

93. -Adjoining land—^p 890 

94. Exhaustion or further exercise of power—^p 891 

95. Who may object to exercise of power—p 892 

H. COMPENSATION—p 893 

A. Nattob, and Necessity of MAKiNa Compensation Generally— p 893 

§ 96. Definition—^p 893 

97. Constitutional guaranty—^p 894 

98. Statutory provisions—^p 900 

99- -For making compensation—^p 901 

100. -For determining compensation—^p 904 

101. - Designation of fund for compensation—^p 906 

102. -Imposition of conditions—^p 907 

103. -Curative acts—^p 907 

B. PltoPERTY OR Rights tor Which Compensation Must Be Made—^ p 907 

§ 104. In general—^p 907 

105. Easements—^p 910 

106. Franchises—^p 913 

107. Water rights—p 914 

108. Personal property and rights therein—^p 916 

109. Material taken from uncondemned lands—^p 917 

C. Taking or Injuring Property as Ground por Compensation—^ p 917 

§ 110. In general—p 917 

111. Consequential damages generally—^p 919 

112. General or special injuries—^p 924 

113. Temporary occupation or injury—^p 924 

114. Taking of or injury to waters rights generally—p 926 

115. Improvement of navigation—927 

116. Diversion of water—^p 929 
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YTL COMPENSATIOK-—Continued 

C Taking or Injuring Property as Ground for Compensation—C ontinued 

§ 117. Flooding land and interfering with drainage—930 

118. Discharge of sewage and pollution of waters—p 931 

119. Construction and maintenance of drains, ditches^ or sewers—^p 932 

120. Construction and maintenance of levees—933 

121. Removal of lateral support—^p 934 

122. Use or obstruction of street or highway generally—^p 934 

123. Change of grade of street or highway—^p 937 

124. - By municipality—p 939 

125. - By or for railroad—^p 943 

126. Vacation or alteration of street or highway—^p 945 

127. Injury to franchise—^p 951 

128. Miscellaneous—952 

129. Property previously devoted to public use—^p 954 

130. -Compensation to municipal corporations—^p 954 

131. -Compensation to quasi public corporations—^p 955 

132. -Compensation to original owner—^p 957 

133. -For new use of street or highway—^p 957 

134. -For new use of railroad right of way—p 965 

135. When taking complete—^p 966 

D. Measure and Elements of Damages—^ p 968 
§ 136. In general—^p 968 

137. Meaning of market value—p 974 

138. Where entire tract is* taken—^p 976 

139. Where part of tract is taken—^p 976 

140. Where one of several contiguous tracts is taken—^p 981 

141. Where property injured but no part taken—p 984 
■142. Where taking or interference temporary—p 985 

143. Where limited estates or interests taken—^p 986 

144. Where franchise or.property of corporation taken—^p 990 

145. Where highway or right of way broadened—^p 991 

146. Where property already devoted to public use—^p 993 

147. -Taking railroad right of way—^p 994 

148. -Taking street or highway—^p 999 

149. Where railroad located—^p 1004 

150. Where water rights taken or injured—p 1006 

151. Flooding lands—^p 1007 

152. Where street or highway opened—p 1008 

153. Prospective damages—^p 1012 

•154. Remote and speculative damages—^p 1013 

155. Diminution or reduction of damages—p 1014 

156. Amount awarded in general—^p 1016 

157. Nominal or substantial damages—p 1016 

158. Inadequate or excessive compensation—^p 1020 

159. Particular elements of damage—^p 1023 

160. -Adaptability of property to particular uses—p 1024 

161. -Injury from negligence, nuisance, or trespass—p 1029 

162. -Injury to trade or business in general—p 1031 

163. -Inconvenience in use of property—^p 1033 

164. -Expenses incurred—^p 1035 

165. -Injuries to lessee—p 1038 

166. -Loss of privacy—p 1038 
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VH. COMPENSATION—Cantinned 

D. Measure akd Elements op Damages—C ontinued 

§ 167. -Obstruction of light, air, view, and access—1038 

V 168. - Productiveness and rental value—p 1039 

■ Risk of injury to persons or property in general—^p 1039 

170. - Danger from fire—^p 1040 

- Smoke, ashes, foul odors, noise, vibration, etc.—^p 1040 

172. -Taxes—^p 1042 

173. -Value of crops, grass, and trees—p 1042 

174. -Value of minerals—^p 1043 

175. -Value of improvements and fixtures—^p 1044 

176. -Interest as element, and damages for delay in pa 3 rment of compensation 

—p 1053 

177. Deduction of benefits—p 1059 

178. -Set-off against value of part taken or from entire compensation—^p 1059 

179. -Set-off against damage to residue—p 1061 

180. -Benefits in excess of damages and value of land—^p 1062 

181. -Set-off against damage to separate tract—^p 1063 

182. -Set-off of benefits from another improvement—^p 1063 

183. -Character of benefits—^p 1063 

184. -Proof of benefits—^p 1067 

185. Time with reference to which compensation made—p 1068 

E. Payment oe Compensation—^ p 1073 

§ 186. Prepayment and security for payment—^p 1073 

187. -Taking by United States, state or municipal corporation—^p 1073 

188. -Taking by private corporations or individual—^p 1082 

189. -Where property is damaged—^p 1085 

190. -Waiver of prepayment or security—p 1087 

191. Requisites and sufficiency of payment—^p 1088 

192. Effect of payment or security or making deposit—^p 1091 

193. Presumption of payment—^p 1094 

194. Recovery of payments—^p 1094 

F. By and to Whom Compensation Made— p 1095 

§ 195. Persons liable—^p 1095 

196. Persons entitled—^p 1099 

197. -Apportionment—^p 1102 

198. -Lessor and lessee—^p 1103 

199. -Life tenant and remainderman—^p 1107 

200. -Lienholders generally—^p 1107 

201. -Mortgagor and mortgagee—^p 1110 

202. -Vendor and purchaser—^p 1115 

203. -Heir, legatee, devisee, and personal representative—^p 1118 

204. -Owner absent or under disability—p 1119 

205. Conflicting claims—^p 1119 

G. Extinguishment op Right to Compensation— p 1123 

§ 206. By grant—^p 1123 

207. By release or agreement not to claim compensation—^p 1124 

208. By estoppel or waiver—^p 1124 
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Vm. PROCEEDINGS TO CONDEMN PROPERTY AND TO ASSESS COMPENSATION—1127 

A. In General—1127 

§ 209. Nature and form of proceeding—p 1127 

210. Constitutional and statutory provisions and remedies—^p 1131 

211. -Authority to enact—p 1131 

212. -Nature and scope—^p 1132 

213. -Validity—p 1132 

214. - Construction and operation—^p 1134 

215. -Necessity of complying with provisions—^p 1140 

216. - Exclusiveness of prescribed remedy—^p 1143 

217. -Amendment, revision, and repeal of statutes—^p 1143 

218. Right to institute proceedings—^p 1144- 

219. Time for commencement of proceedings—^p 1146 

220. Joinder and consolidation of proceedings—p ,1147 

221. Possession and use pending proceedings—^p 1147 

B. Conditions Precedent—^ p 1150 
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5 1 EMINENT DOMAIN 29 C.J.S. 

L DEPnnnoN, natube aitd soxjece or power 


^ 1. Definition 

Eminent domain Is the right or power to take private 
property for public use; the right of the sovereign* or of 
those to whom the power has been delegated* to condemn 
private property for public use* and to appropriate the 
ownership and possession thereof for such use upon pay¬ 
ing the owner a due compensation. 

Eminent domain is, broadly, the right or power 
to take private property for public use.^ More pre¬ 
cisely, it is the right of the nation or the state, or 
of those to whom the power has been lawfully dele¬ 
gated, to condemn private property for public use, 
and to appropriate the ownership and possession of 
such property for such use upon paying the owner 
a due compensation to be ascertained according to 
law.2 It has been said to apply only to a taking, 


and not a regulation of the use, of private proper- 

ty.3 

"^Common necessity and interest** is an inherent 
political right, enjoyed by the state and pertaining 
to sovereignty, to appropriate the property of indi¬ 
viduals to great necessities of the whole community 
where suitable provision is made for compensation.^ 

'^Compulsory purchase** is a term used to define 
the exercise of the right of eminent domain.® 

To condemn land is to set it apart or expropriate 
it for public use, in the exercise of the power of 
eminent domain;® and a "condemnor” necessarily 
includes, as part of its meaning, one who subjects 
the lands of another as such, that is, in recognition 


1- Kan.—Glover v. State Highway 
Commission of Kansas, 77 P.2d 189* 
147 Kan. 279. 

Tex.—Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W.2d 741, 744, error 
refused* citing Corpus Juris, and 
followed in Cox v. Brown County 
Water Improvement Dist. No. 1, 
Civ.App., 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
.County Water Improvement Dist. 
No. 1* Civ.App., 45 S.W.2d 1118, er¬ 
ror refused. 

2. Va.—^Light v. City of Danville, 
190 S.B. 276, 284. 168 Va. 181* quot¬ 
ing Corpus Juris. 

20 C.J. p 513 note 1. 

•Other definitions 

(1) “The right to subject private 
property to public uses, with the 
•concurrent obligation to make full 
•compensation therefor.”—^Hatch v. 
Cincinnati & I. H. Co.* 18 Ohio St 
92, 120. 

(2) “The sovereign power vested 
In the commonwealth to take private 
property for public use.”—City of 
Philadelphia v. Philadelphia Subur¬ 
ban Water Co., 163 A. 297, 300, 309 
Pa. 130. 

<3) “The power to take private 
property without the consent of the 
owner upon making just compensa¬ 
tion therefor.”—^Limits Industrial R. 
Co. V. American Spiral Pipe Works, 
151 N.B. 567, 669, 321 Ill. 101. 

(4) “The exercise of the strong 
arm of government to take prop¬ 
erty for public use without the own¬ 
er's consent”—^Briegel v. Briegel, 
160 A. 581, 584, 307 Pa. 93. 

(5) “The power inherent in a 
sovereign state of taking or of au¬ 
thorizing the taking of any prop¬ 
erty within its Jurisdiction for a 
public use or benefit.”—MacVeagh v. 
Multnomah County, 270 P. 602, 607, 
126 Or. 417. 


(6) The right of the state, or of 
the person acting for the state, to 
use, alienate, or destroy property of 
a citizen for the ends of public utili¬ 
ty or necessity.—Griffith v. Southern 
Ry. Co.. 131 S.E. 413, 416, 191 N.C. 
84—^Wissler v. Yadkin River Power 
Co., 74 S.B. 460. 158 N.C. 465. 

(7) “The right of the governing 
body, under the exigencies of the 
public weal, to take private property 
for the public use and for the public 
benefit.”—^Pilbin Corporation v. TX. S., 
D.C.S.C., 265 F. 354, 355. 

(8) “The right retained by fhe peo¬ 
ple or government over the real 
estate of individuals to reclaim the 
same for public good.”—^Bichman v. 
Oklahoma City, 202 P. 184, 185, 84 
Okl. 20. 

(9) “The right and power of a 
sovereign state to appropriate private 

I property to particular uses, and it 
embraces all cases whereby under 
the authority of the state the prop¬ 
erty of the individual is appro¬ 
priated permanently without his 
consent, for the purpose of being de¬ 
voted to some particular use for the 
public good.”—In re Forsstrom, 38 
P.2d 878, 881, 44 Ariz. 472—20 C.J. 
p 513 note 1 [a] (5), [c]. 

(10) Other definitions see 20 C. 
J. p 513 note 1 [a]. 

Statutory definition 

Eminent domain has been defined 
by statute as the right of the people 
or government to take private prop¬ 
erty for public use.—^University of 
Southern California v. Robbins, 37 
P.2d 163, 1 Cal.App.2d 523, certiorari 
denied Robbins v. University of 
Southern California, 55 S.Ct. 650, 295 
U.S. 738, 79 L.Bd. 1686—^20 C.J. p 
513 note 1 [b]. 

ct'oiider the [federal) Ooustltutlon 
the power of eminent domain means 
the right to take property for pub¬ 
lic use on payment, under the pro¬ 
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visions of the Fifth Amendment, of 
just compensation for its value de¬ 
termined as of the time and the 
place of its taking.”—Campbell v. 
Chase Nat. Bank of City of New 
York, D.C.N.T., 6 F.Supp. 156, 171, 
appeal dismissed U. S. v. Campbell, 
54 S.Ct. 455, 291 U.S. 686, 78 L.Bd. 
1073, motion denied 54 S.Ct. 459, 291 
U.S. 648, 78 D.Bd. 1043, and affirmed, 
C.C.A.* 71 P.2d 669, 94 A.L.R. 708, 
certiorari denied 55 S.Ct 108, 293 U. 
S. 592, 79 L.Bd. 686, and affirmed, 
C.C.A., Campbell v. Medalie, 71 F.2d 
671, certiorari denied 55 S.Ct 108, 
293 U.S. 592, 79 L.Bd. 686. 

ILength of usage 

“ ‘Eminent domain* is a phrase 
which has been used for hundreds 
of years to designate the power of 
a sovereign to take or authorize the 
taking of private property within 
its jurisdiction for public use with¬ 
out the owner's consent.”—Litchfield 
& M. Ry. Co. V. Alton & S. R. R., 
137 N.B. 248, 251, 305 Ill. 388. 

*‘The right ... is exercised 
for a variety of purposes, some of 
which are for governmental uses, 
either of the state at large or of 
local municipal bodies, or by private 
persons or corporations authorized 
to exercise some function of a pub¬ 
lic character, technically known as 
public use.”—^Eichman v. Oklahoma 
City. 202 P. 184, 185, 84 Okl. 20. 
a. R.I.—^Board of Purification of 
Waters v. Town of Bast Provi¬ 
dence, 133 A. 812, 47 R.I. 431. 

4. Mont.—^Butte, A. & P. R. Co. v. 
Montana Union R. Co., 41 P. 232, 
16 Mont. 504, 636, 50 Am.S.R. 608, 
31 L.R.A 298. 

5^ Vt.—^In re Barre Water Co., 20 
A 109, 62 Vt 27, 9 L.R.A. 195. 

12 C.J. p 371 note 23. 

B. Cal.—Wulzen v. San Francisco, 
35 P. 353, 356, 101 Cal. 15, 40 Am- 
S.R. 17. 
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of the fact that the lands are those of another than 
the condemnor.7 

Expropriation. A meaning has been attached to 
the term ‘'expropriation,” imported from its use in 
foreign jurisprudence, which makes it synonymous 
with “the exercise of the power of eminent do- 

main.”8 

§ 2. Nature and Source of Power 

Eminent domain Is an inherent and necessary at¬ 


tribute of sovereignty, 'existing independently of consti¬ 
tutional provisions and superior to all property rights. 
The exercise of the right is in effect a compulsory sale 
of the owner's Interest in the property, the individuaC's 
rights yielding to considerations of the common welfare.- 

The prevailing view is that the right or power of 
eminent domain, which has been called one of the 
highest powers of government,^ is an attribute of 
sovereignty, inherent therein as a necessary and in¬ 
separable part thereof,and belonging to the state 


7. Tenn.—Southern Ry. Co. v. Jen¬ 
nings, 171 S.W. 82, 130 Tenn. 450. 

8. Black Li.D. 

“Taking*’ synonymous 

The terms “taking" or "expropria¬ 
tion," as used in Acts 1896 No, 96 
p 142, providing that all claims for 
damages to the owner caused by 
the taking or expropriation of land 
for public works shall be barred by 
two years’ prescription, must be 
construed as equivalents.—^Amet v. 
Texas, & P. R. Co., 41 So. 721, 722, 
117 La. 454. 
in Mexican law 

A seizure of so much of the own¬ 
er’s property as is necessary for the 
public purpose.—Brownsville v. Ca¬ 
vazos, aC.Tex., 4 F.Cas.No.2,043, 2 
V^oods 293, 302. 

9. Mass.—^Byfleld v. City of New¬ 
ton, 141 N.E. 658, 247 Mass. 46. 

la TJ.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208, 302 

U.S. 134, 82 L.Ed. 155, 114 A.L.R. 
318, reversing, D.C., Dravo Con¬ 
tracting Co. V. Fox, 16 P.Supp. 627 
—^Albert Hanson Lumber Co. v. 
U. S., La., 43 S.Ct. 442, 261 U.S. 
681, 67 L.Ed. 809—Danforth v. U. 
S., C.C.A.MO., 102 F.2d.6, modi¬ 
fied on other grounds 105 F.2d 318, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454, modified 
on other grounds 60 S.Ct. 231, 308 

U. S. 271, 84 L.Ed. 240—Barnidge 

V. U. S., 'C.C.A.MO., 101 F.2d 295— 
City of Norton v. Lowden, C.C.A. 
Kan., 84 F.2d 663—Dalche v. Board 
of Com’rs of Orleans Levee Board, 
D.CLa., 49 F.2d 374—In re Unit¬ 
ed States, D.C.N.Y., 28 P.Supp. 
758—U. S. V. Sixty Acres, More 
or Less, of Land in Williamson 
County, D.C.I11., 28 P.Supp. 368— 
U. S. V. 4,450.72 Acres of Land, 
Clearwater County, State of Min¬ 
nesota, D.C.Minn., 27 P.Supp. 167 
—U. S. V. Eighty Acres of Land 
in Williamson County, D.C.Ill., 26 
P.Supp. 315—U. S. V. 458.95 Acres 
of Land, D.C.Pa., 22 P.Supp. 1017 
—Stubbs V. U. S., D.C.N.C., 21 P. 
Supp. 1007—U. S. V. 8,657.16 Acres 
of Land in Pendleton County, D. i 
aW.Va., 11 F.Supp. 311—U. S. v. 
Certain Lands in City of Louis-1 
ville, Jefferson County, D.C.Ky., 9| 


P.Supp. 137, affirmed, C.C.A., 78 
P.2d 684, certiorari granted U. 
S. V. Certain Lands in City of Lou¬ 
isville, 56 S.Ct. 154, 296 U.S. 567, 
80 L.Ed. 400, affirmed 56 S.Ct. 594, 
297 U.S. 726, 80 LEd. 1009—Camp¬ 
bell V. Chase Nat. Bank of City of 
New York, D.C.N.Y.. 5 P.Supp. 156, 
appeal dismissed U. S. v. Camp¬ 
bell, 54 S.Ct. 455, 291 U.S. 686, 78 
L.Ed. 1073, motion denied 54 S. 
Ct. 459, 291 U.S. 648, 78 L.Ed. 1043, 
and affirmed, C.C.A., 71 P.2d 669, 
94 A.L.R. 708, certiorari denied 55 
S.Ct. 108, 293 U.S. 592, 79 L.Ed. 
686, and affirmed, C.C.A., Camp¬ 
bell V. Medalie, 71 P.2d 671, cer¬ 
tiorari denied 55 S.Ct. 108, 293 U. 
S. 592, 79 L.Ed. 686—^Alabama 

Power Co. v. Gulf Power Co., D.C. 
Ala., 283 P. 606—Pilbin Corpora¬ 
tion v. U. S., D.C.S.C., 265 P. 354. 

Ala.—^Denson v. Alabama Polytech¬ 
nic Institute, 126 So. 133, 220 Ala. I 
433—Jefferson County v. City of 
Birmingham, 115 So. 422, 217 Ala. 
268—^Jasper Land Co. v. Alabama 
Power Co., 105 So. 264, 213 Ala. 
357—^Dean v. County Board of Ed¬ 
ucation, 97 So. 741, 210 Ala. 256— 
Steele v. County Commissioners, 
3 So. 761, 83 Ala. 304. 

Ariz.—^In re Porsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Ark.—Smith v. Arkansas Irr. Co., 
142 S.W.2d 509, 200 Ark. 1022— 
Cannon v. Pelsenthal, 24 S.W.2d 
866, 180 Ark. 1075—Young v. City 
of Gurdon, 275 S.W. 890, 169 Ark. 
399. 

Cal.—Rose v. State, 105 P.2d 302, 
superseding, App., 94 P.2d 1058, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding, 
App., 94 P.2d 1066, followed in 
Brandon v. State, Sup., 105 P.2d 

316, superseding, App., 94 P.2d 
1066, followed in Jones v. State, 
Sup., 105 P.2d 317, superseding 
App., 94 P.2d 1066, followed in 
Laughlin v. State, Sup., 105 P.2d 

317, superseding, App., 94 P.2d 
1067—University of Southern Cal¬ 
ifornia V. Robbins, 37 P.2d 163, 1 
Cal.App.2d 523, certiorari denied 
Robbins v. University of South¬ 
ern California, 55 S.Ct. 650, 295 
U.S. 738, 79 L.Ed. 1685—City of 
Los Angeles v. Koyer, 192 P. 301, 
48 CaLApp. 720. 
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Conn.—Conners v. City of New Hav¬ 
en, 125 A. 375, 101 Conn. 191. 

Del.—Thomison v. Hillcrest Athletic 
Ass’n, Super., 5 A.2d 236. 

Pla.—Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402, 
99 Pla. 954—Spafford v. Brevard 
County, 110 So. 451, 92 Pla. 617. 

Ga.—Botts V. Southeastern Pipe-Line 
Co., 10 S.E.2d 375, 190 Ga. 689. 

Idaho.—Bassett v. Swenson, 5 P.2d 
722, 51 Idaho 256—Codd v. Mc- 
Goldrick Lumber Co., *279 P. 298, 
48 Idaho 1, 67 A.L.R. 580. 

Ill.—^Department of Public Works 
and Buildings v. Ryan, 191 N.E. 
259, 357 Ill. 160—Litchfield & M. 
Ry. Co. V. Alton & S. R. R., 1'37 
N.B. 248, 305 Ill. 388. 

Ind.—State v. Plamme, 26 N.E.2d 
917—Southern Indiana Gas & 
Electric Co. v. City of Boonville, 
20 N.B.2d 648, 215 Ind. 662—Root 
V. State, 192 N.E. 447, 207 Ind. 
312—Fountain Park Co. v. Hens- 
ler, 165 N.E. 465, 199 Ind. 95, 50 
A.L.R. 1518. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 
193, 147 Kan. 279, citing Corpus 
Juris. 

Mich.—^Fitzsimmons & Galvin v. 
Rogers, 220 N.W. 881, 243 Mich. 
649—City of Detroit v. Oakland 
Circuit Judge, 212 N.W. 207, 237 
Mich. 446—Hendershott v. Rogers, 
211 N.W. 905, 237 Mich. 338, fol¬ 
lowed in Board of County Road 
Commissioners of Macomb Coun¬ 
ty, V. Elbanowski, 212 N.W. 975, 
238 Mich. 29. 

Minn.—State, by Peterson v. Sever¬ 
son, 261 N.W. 469, 194 Minn. 644 
—^Northern Pac. Ry. Co. v. Pio¬ 
neer Fuel Co., 181 N.W. 341, 148 
Minn. 214. 

Mo.—^Riggs V. City of Springfield, 
126 S.W.2d 1144, 344 Mo. 420, 122 

AL. R. 1496, transferred see, App., 
96 S.W.2d 392—State ex rel. State 
Highway Commission v. Gordon, 
36 S.W.2d 105, 327 Mo. 160, fol¬ 
lowed in State ex rel. State High¬ 
way Commission v. Lewis, 36 S. 

W. 2d 108—State ex rel. Penrose 
Inv. Co. V. McKelvey, 256 S.'V^ 
474. 301 Mo. 1. 

Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 
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Nev.—Schrader v. Third Judicial 
Dist. Court in and for Eureka 
County, Nev., 73 P.2d 493, 58 Nev. 
1S8. 

N.H.—Trustees of Phillips Exeter 
Academy v. Exeter, 11 A.2d 569, 
90 N.H. 472. 

N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336—State Highway Com¬ 
mission V. City of Elizabeth, 140 
A. 335, 102 N.J.Eq. 221, affirmed 
City of Elizabeth v. State High¬ 
way Commission, 143 A. 916, 103 
N.J.Eq. 376. 

N.T.—^In re Board of "Water Supply 
of City of New York, 14 N.E.2d 
789, 277 N.y. 452, reversing 1 N. 
Y.S.2d 62, 253 App.Div. 38—Board 
of Hudson River Regulating Dist. 
V. Fonda, J. & G. R. Co., 164 N.E. 
541, 249 N.Y. 445, modifying 22S 
N.Y.S. 6S6, 223 App.Div. 358, af¬ 
firming 217 N.Y.S. 781, 127 MIsc. 
866 and amendment of remittitur 
granted 166 N.E. 324, 250 N.Y. 
559—^People ex rel. Horton v. 
Prendergast, 222 N.Y.S. 29, 220 
App.Div. 351, affirmed 162 N.E. 10, 
248 N.Y. 215, appeal dismissed 
Horton v. Prendergast, 49 S.Ct. 
177, 278 U.S. 579. 73 L.Ed. 517—In 
re "Water Front Improvement in 
^ Borough of Richmond, City of New 
York, 194 N.Y.S. 857, 201 App.Div. 
593—Bronx Chamber of Commerce 
V. Fullen, 21 •N.Y.S.2d 474, 174 
Misc. 524—^In re Niagara, Lock- 
port & Ontario Power Co., 210 N. 
Y.S. 748, 125 Misc. 269. 

Ohio.—Pontiac Improvement Co. v. 
Board of Com’rs of Cleveland 
Metropolitan Park Dist., 135 N.E. 
635. 3 04 Ohio St 447, 23 A.L.R. 
866—Sargent v. City of Cincinnati, 
25 Ohio N.P., N.S., 89, affirmed 
110 Ohio St 444, 144 N.E. 132— 
Trustees of Cincinnati Southern 
Ry. V. Porter, 21 Ohio N.P., N.S., 
441—Little Miami Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Okl.—Ham v. State ex rel. William¬ 
son, 87 P.2d 127, 184 Okl. 306— 
Hennen v. State, 267 P. 636, 131 
Okl. 29—City of Tulsa v. Rich¬ 
mond. 253 P. 279, 123 Okl. 255— 
Eichman v. Oklahoma City, 202 P. 
184, 84 Okl. 20. 

Or.—^Mac"V’eagh v. Multnomah Coun¬ 
ty, 270 P. 502, 126 Or. 417, modi¬ 
fying 262 P. 248, 123 Or. 345— 
Spencer v. City of Portland, 235 P. 
279, 114 Or. 381—Smith v. Camer¬ 
on. 210 P. 716, 106 Or. 1, 27 A.L. 
R. 510—State v. Hawk, 208 P. 709, 
105 Or. 319. 

Pa.—^Peters v. City of Reading, 184 
A. 23, 321 Pa. 220—Common¬ 

wealth V. Grove, 19 Pa.Dist. & 
Co. 317. 

R. I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 
R.I. 269. 

S. C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S.C. 427. 


Tenn.—State v. Oliver, 35 S.W.2d 
396, 162 Tenn. 100. 

Tex.—State v. Hale. 146 S.W.2d 731, 
modifying, Civ.App., 96 S.W.2d 
135 —^Weyel v. Lower Colorado 
River Authority, Civ.App., 121 S. 
W.2d 1032, error refused—^Lone 
Star Gas Co. v. City of Port 
Worth, Civ.App., 68 S.W.2d 605, 
reversed on other grounds 98 S. 
W.2d 799, 128 Tex. 392. 109 A.L.R. 
374—Mclnnis v. Brown County 
Water Improvement Dist. No. 1, 
Civ.App., 41 S.W.2d 741, error re¬ 
fused, followed in Cox v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error refused 
—Houston Independent School 
District v. Reader, Civ.App., 38 S. 
W.2d 610. 

"V’a.—Light V. City of Danville, 190 
S.E. 276, 168 Va. 181—Rudacille 
V. State Commission on Conserya- 
. tion and Development, etc., 156 S. 
E. 829, 155 Va. 808—City of Rich¬ 
mond V. Childrey, 103 S.E. 630, 127 
Va. 261. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 995, 
194 Wash. 7, citing Corpus Juris 
—^Decker v. State, 62 P.2d 35, 188 
Wash. 222—^McPherson Bros. Co, 
V. Douglas County, 272 P. 983, 160 
Wash. 221. 

W.Va.—City of Mullens v. Union 
Power Co., 7 S.E,2d 870—State v. 
Homer, 1 S.E.2d 486, 121 W.Va. 75. 
Wis.—^Muscoda Bridge Co. v. Wor- 
den-Allen Co., 219 N.W. 428, 196 
Wls. 76. 

20 C.J. p 514 note 2. 

“This power is one of the highest 
attributes of sovereignty.”—Griffith 
V, Southern Ry. Co., 131 S.B. 413, 
416, 191 N.C. 84. 

“The sovereign right of eminent 
domain ... is one of the un¬ 
written laws of all civilized na¬ 
tions.”—Haig V. Wateree Power Co., 
112 S.E. 55, 67, 119 S.C. 319. 

“The taking of private property 
for public use upon just compensa¬ 
tion is so often necessary for the 
proper performance of governmental 
functions that the power is deemed 
to be essential to the life of the 
state.”—State of Georgia v. City of 
Chattanooga, Tenn., 44 S.Ct. 369, 
370, 264 U.S. 472, 68 L.Ed. 796. 

Delegation to the legislature of 
the power of eminent domain “is im¬ 
plied from the general grant of leg¬ 
islative power.”—Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, Tex.Civ.App., 41 S.W.2d 741, 
744, error refused, followed in Cox 
v. Brown County Water Improve¬ 
ment Dist. No. 1, 45 S.W.2d 1118, er¬ 
ror dismissed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error refused. 
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Extent of power; llxultatious 

(1) “Fundamentally there are no 
restrictions on the exercise of this 
power; that is, property may be 
taken under eminent domain pro¬ 
ceedings for any purpose the sover¬ 
eign chooses.”—Codd v. McGoldrick 
Lumber Co., 279 P. 298, 300, 48 Ida¬ 
ho 1, 67 A.L.R. 580. 

(2) “The right ... is an 
. unlimited attribute of sov¬ 
ereignty.”—Application of Mazzone, 
22 N.E.2d 315, 318, 281 N.Y. 139, 123 
A.L.R. 1467, reversing 4 N.Y.S.2d 1, 
254 App.Div. 104, motion granted 16 
N.E.2d 863, 278 N.Y. 707, reargu¬ 
ment denied Mazzone v. Hjorth, 22 
N.B.2d 868, 281 N.Y. 671. 

(3) Constitutional provisions re¬ 
lating to the exercise of eminent 
domain are but limitations upon a 
power which would otherwise be 
absolute or without limit. 

Conn.—Conners v. City of New Hav¬ 
en, 126 A. 375, 101 Conn. 191. 

Fla.—^Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402, 99 
•Fla. 954. 

Ind.—Fountain Park Co. v. Hensler, 
165 N.B. 465, 199 Ind. 95, 50 A. 
L.R. 1618. 

Mo.—State ex rel. State Highway 
Commission v. Gordon, 36 S.W.2d 
105, 327 Mo. 160, followed in State 
ex rel. Highway Commission v. 
Lewis, 36 S.W.2d 108. 

Va.—^Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.E. 829, 155 Va. 808. 

(4) The only limitation upon the 
exercise of the power is that the use 
must be public, compensation must 
be made, and due process of law 
must be observed. 

Cal.—^University of Southern Cali¬ 
fornia v. Robbins, 37 P.2d 163, 1 
Cal.App.2d 523, certiorari denied 
Robbins v. University of Southern 
California, 55 S.Ct. 650, 295 U.S. 
738, 79 L.Ed. 1685. 

Minn.—State v. Knapp, 146 N.W. 
967, 125 Minn. 194. 

N.Y.—^Bronx Chamber of Commerce 
V. Pullen, 21 N.Y.S.2d 474, 174 
Misc. 524. 

(5) “The only constitutional in¬ 
hibition in . . . [Indiana] on 

the General Assembly’s authority to 
enact laws for the taking of private 
property for public use . . . 

is, that such property shall not be 
taken by law without just compen¬ 
sation first assessed and tendered.” 
—Schnull V. Indianapolis Union Ry. 
Co., 131 N.E. 61, 62, 190 Ind. 672. 
DistliLCt right from that of public 

doxniaiji 

The taking of private property for 
public use is the exercise of the 
right of “eminent domain” which Is 
a distinct right from that of public 
domain; it is a superior right which 
.the sovereign possesses in all prop¬ 
erty of the citizen or subject, wheth¬ 
er real or personal, and whether the 
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alone,although a theory in some cases is that it 
is a reserve right vested in the state, and that when 
the state originally granted land to individuals the 
grant was under the implied condition that the state 
might resume dominion over the property whenever 
the interests of the public or the welfare of the 

state made it necessary.^^ 

Such right antedates constitutions^^ and legisla¬ 


tive enactments,and exists independently of con¬ 
stitutional sanction or provisions,^® which are only 
declaratory of previously existing universal law.^® 
The right can be denied^^ or restricted^S only by 
fundamental law, and is “a right inherent in soci- 
ety,”^^ and superior to all property rights.^® There 
is nothing in the nature of a contract between the 
owner and the state or the corporation to which the 


title were originally derived from 
the sovereign or not.—Blincoe v. 
Choctaw, O. & W. R. Co., 83 P. 903, 
16 Okl. 286, 4 L..R.A.,N.S., 890, 8 Ann. 
Cas. 689. 

Bestrlctive covenants in dedication 
of addition, and in deeds, could not 
affect municipality's right of con¬ 
demnation for fire protection.—Wyn¬ 
ne V. City of Houston, 281 S.W. 544, 
115 Tex. 265, refusing error City of 
Houston V. Wynne, Civ.App., 279 S. 
W. 916. 

11- Del.—^Thomison v. Hillcrest 
Athletic Ass'n, Super., 5 A.2d 236. 
20 C.J. p 514 note 2 [b]. 

12. Ind.—^Fountain Park Co. v. 
Hensler. 166 N.E. 465, 199 Ind. 
95, 50 A.L.R. 1518. 

Okl.—^Eichman v. Oklahoma City, 
202 P. 184, 84 Okl. 20. 

S.C.—Haig V. Wateree Power Co., 
112 S.E. 55, 119 S.C. 319. 

20 C.J. p 515 note 3. 

“The right of eminent domain is 
a remnant of the ancient law of 
feudal tenure. In course of time 
the power to revoke the grants of 
lands was whittled away. The peo¬ 
ple still own the land with a power 
to take it back upon payment of 
just compensation if the taking back 
is for the use of the people.”—^New 
York City Housing Authority v. 
Muller, 279 N.T.S. 299, 300, 155 Misc. 
681. 

13. Ala—Denson v. Alabama Poly¬ 
technic Institute, 126 So. 133, 220 
Ala. 433—Steele v. County Com¬ 
missioners, 3 So. 761, 83 Ala. 304. 

Del.—^Thomison v. Hillcrest Athletic 
Ass'n, Super., 5 A.2d 236. 

N.Y.—^People ex rel. Horton v. Pren- 
dergast, 222 N.Y.S. 29, 220 App. 
Div. 351, affirmed 162 N.E. 10, 248 
N.Y. 215, appeal dismissed Horton 
V. Prendergast, 49 S.Ct. 177, 278 
U.S. 579, 73 L«.Ed. 617, 

Ohio.—Little Miami' Light, Heat & 
Power. Co, v. White, 5 Ohio N.P., 
N.S., 201. 

S.C.—Haig V. Wateree Power Co., 
112 SJE3. 66, 119 S.C. 319. 

Wash.—Conger v. Pierce County, 198 
P. 377» lie Wash. 27, 18 A.L.R. 
393 . 

20 p 515 note 4. 

'“Thie right of eminent domain 
. „ . exists as soon as the gov- 

<emn&eii% Is organized, and survives 
3is long as the government sur¬ 
vives.'*—People ex rel. Horton v. 


Prendergast, 222 N.Y.S. 29. 36, 220 
App.Div. 351, affirmed 162 N.E. 10, 
248 N.Y. 215, appeal dismissed Hor¬ 
ton V. Prendergast, 49 S.Ct. 177, 278 
U.S. 679, 73 L.Ed. 517. 

“That the constitution recognizes 
. . . [the power of eminent do¬ 

main] either expressly or by nec¬ 
essary implication does not signify. 

. . [its] nonexistence in the 

preconstitutional life of the state.” 
—Trustees of Phillips Exeter Acad¬ 
emy V. Exeter, 11 A.2d 569, 581, 90 
N.H. 472. 

14. S.C.—Haig V. Wateree Power 

Co., 112 S.E. 55. 119 S.C. 319. 

1& Ariz.—^In re Porsstrom, 38 P.2d 
878, 44 Ariz. 472. 

Ark.—^Young v. City of Gurdon, 276 
S.W. 890, 169 Ark. 399. 

Cal.—Rose v. States 106 P.2d 302, 
superseding, App.. 94 P.2d 1058, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding 
App., 94 P.2d 1066, followed in 
Brandon v. State, Sup., 105 P.2d 
316, superseding App., 94 P.2d 1066, 
followed in Jones v. State, Sup., 105 
P.2d 317, superseding App., 94 P. 
2d 1066, followed in Laughlin v. 
State, Sup., 105 P.2d 317, super¬ 
seding App., 94 P.2d 1067. 

Del.—^Thomison v. Hillcrest Athletic 
Ass’n., Super., 5 A.2d 236. 

Ind.—Fountain Park Co. v. Hensler, 
155 N.E. 465, 199 Ind. 95, 50 A. 
L.R. 1518. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 
193, 147 Kan. 279, citing Corpus 
Juris. 

Mich.—Hendershott v. Rogers, 211 
N.W. 905, 237 Mich. 338, followed 
in Board of County Road Com¬ 
missioners of Macomb County v. 
Elbanowski, 212 NW. 975, 238 

Mich. 29. 

Mo.—State ex rel. State Highway 
Commission v. Gordon, 36 S.W.2d 
105, 327 Mo. 160, followed in State 
ex rel. State Highway Commission 
V. Lewis, 36 S.W.2d 108—State ex 
rel. Penrose Inv. Co. v. McKelvey, 
256 S.W 474, 301 Mo. 1. 

Mont.—State v. Aitchison, 80 P.2d 
805, 96 Mont. 335. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka Coun¬ 
ty,* 73 P.2d 493, 58 Nev. 188. 

N.Y.'—People ex rel. Horton v. Pren¬ 
dergast, 222 N.Y.S. 29, 220 App. 
Div. 351, affirmed 162 NB. 10, 248 
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N.Y. 215, appeal dismissed Horton 
V. Prendergast, 49 S.Ct. 177, 278 
U.S. 579, 73 L.Ed. 517. 

Ohio.—^Little Miam'i Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Okl.—Ham v. State ex rel. William¬ 
son, 87 P.2d 127, 184 Okl. 306— 
Hennen v. State, 267 P. 636, 131 
Okl. 29. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 

R. I. —City of Newport v. Newport 
Water Corporation, 189 A. 843, 67 

R. I. 269. 

S. C.—^Jennings v. Sawyer, 189 S.B. 
746, 182 S.C. 427. 

Tenn.—Trustees of New Pulaski 
Cemetery v. Ballentine, 271 S.W. 
38, 151 Tenn. 622. 

Va.—City of Richmond v. Childrey,- 
103 S.B. 630, 127 Va 261. 

Wash.—Conger v. Pierce County, 198 
P. 377, 116 Wash. 27, 18 A.L.R. 
393. 

Wis.—Muscoda Bridge Co. v. Wor¬ 
den-Alien Co., 219 N.W. 428. 196 
Wis. 76. 

20 C.J. p 515 note 5. 

16. NT.—People v. White, 11 Barb. 
26. 

Ohio.—^Little Miami Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

17. U.S.—^Kohl v. U. S., Ohio, 91 U. 

S. 367, 23 L.Bd. 449—U. S. y. 
4,450.72 Acres of Land, Clearwater 
County, State of Minnesota, D.C. 
Minn., 27 F.Supp. 167. 

Ala.—^Denson v. Alabama Polytech¬ 
nic Institute, 126 So. 133, 220 Ala. 
433. 

20 C.J. p 515 note 7. 

18. Nev.—Schrader v. Third Judi¬ 
cial Dist. in and for Eureka Coun¬ 
ty, 73 P.2d 493, 58 Nev. 188. 

20 C.J. p 515 note 8. 

Limitation by constitution see infra 
S 3, 

19. N.C.— Raleigh & G. R. Co. v. 
Davis, 19 N.q. 461. 

20. Ind.— State v. Flamme, 26 N.E. 
2d 917—Southern Indiana Gas & 
Electric Co. v. City of Boonvllle, 
20 N.E.2d 648, 216 Ind. 652. 

“All private property is held sub¬ 
ject to the necessities of the govern¬ 
ment. The right of eminent domain 
underlies all such rights of proper¬ 
ty.*' _ jj, s. v. 8,657.16 Acres of Land 

In Pendleton County, D.C.W.Va., 11 
F.Supp. 311, 312. 
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power is delegated ,21 but the exercise of the right is 
in effect, or in the nature of, a compulsory sale 
of the owner’s interest in the property sought to be 
appropriated ;22 the owner’s consent or acquies¬ 
cence is not required, and his objections are of no 
avail,23 the theory upon which the exercise of the 
power is justified being that the rights of the indi¬ 
vidual must yield to considerations of the public 


good and the common welfare.24 It has been said 
that the law recognizes no other mode or justifica¬ 
tion for the forcible taking of private property than 
eminent domain and taxation.^s 

The power of eminent domain lies dormcmt in the 
state until legislative action is had pointing out the 
occasions, the modes, and the agencies for its ex- 

ercise.26 


21 . N.D.—Park Dist. of City of En- 
derlin v. Zech, 218 N.W. 18, 56 N. 
D. 431. 

Okl.—^Hennen v.* State, 267 P. 636. 
131 Okl. 29—State v. Johnson, 254 
P. 61. 122 Okl. 241. 

S.C.—Haig V. Wateree Power Co., 112 
S.E. 55, 119 S.C. 319. 

20 C.J. p 515 note 10. 

22. Ala.—^Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala. 249. 

rnd.--State v. Orcutt, 199 N.E. 595, 
597, 211 Ind. 523, citing Corpus Ju¬ 
ris, and rehearing denied 7 N.E.2d 
779, 211 Ind. 523. 

Miss.—Baldwin v. Mississippi State 
Highway Department, 193 So. 789, 
187 Miss. 642. 

N.M.—City of Albuquerque v. Huning, 
225 P. 580, 581, 29 N.M. 590, citing 
Corpus Juris. 

N.Y.—^Vandermulen v. Vandermulen, 
15 N.E. 383, 108 N.Y. 196—Applica¬ 
tion of Mazzone, 4 N.Y.S.2d 1, 264 
App.Dlv. 104, motion granted In re 
Mazzone, 16 N.B.2d 853, 278 N.Y. 
707, reversed on other grounds Ap¬ 
plication of Mazzone, 22 N.E.2d 315, 
281 N.Y. 139, 123 A,L.R. 1467, rear- 
grument denied Mazzone v. Hjorth, 
22 N.B.2d 868, 281 N.Y. 671—Crouch 
V. State, 218 N.Y.S. 173, 218 App. 
Div. 356, reversing 208 N.Y.S. 780, 
124 Misc; 564. 

S.C.—Haig V. W'ateree Power Co., 112 
S.E. 55, 119 S.C. 319. 

Tenn.—Southern Ry. Co. v. Jennings, 
171 S.W. 82, 130 Tenn. 450. 

Wash.—American Creameries Co. v. 
Armour & Co., 271 P. 896, 149 
Wash. 690, citing Corpus Juris. 

20 C.J. p 515 note 11. 

Title or rights acquired see infra §§ 
449-461. 

Condemnation 

(1) “Condemnation is, in substance, 
a compulsory sale.”—^Buckhout v. 
New York, 68 N.E. 659, 661, 176 N.Y, 
363. 

(2) “Condemnation is an enforced 
sale, and the State* stands toward 
the owner as buyer toward seller.” 
—Jackson v. State, 106 N.E. 758, 213 
N.Y. 34, 35, D.R.A.1915D 492, Ann. 
Cas.l916C 779. 

(8) “Condemnation . . . does 

not involve the voluntary surrender 
of property or interests therein, but 
is compulsory, and in its true sense 
is a taking.”—In re Milwaukee Elec¬ 
tric Ry, & Light Co., 196 N.W. 575, 
677, 182 Wis. 182. 


Passage of title as by grant 
Title acquired by city by virtue of 
eminent domain proceedings passed 
from property owner to city “in legal 
effect as from grantor to grrantee.”— 
Bethany Presbyterian Church v. City 
I of Seattle, 282 P. 922, 924, 154 Wash. 
529. 

• Corpus Juris cited in connection 
with the statement that “in a vast 
majority of cases these condemna¬ 
tion proceedings are only necessary 
when the owner of the land refuses 
to accept the price offered for the 
land.”—^Reilly v. Sugar Creek Tp. of 
Harrison County, Mo., 139 S.W.2d 525, 
528. 

23. TJ.S.—James V. IDravo Contract¬ 
ing Co., W.Va., 58 S.Ct. 208, 302 
U.S. 134, 82 L.Ed. 155, 114 A.L.R. 
318, reversing, D.C., Dravo Con¬ 
tracting Co. v! Pox. 16 P.Supp. 527 
—^XJ. S. V. 2271.29 Acres, More or 
Less of Land in La Crosse, Trem- 
peleau, Vernon and Grant Counties, 
D.C.Wis., 31 F.2d 617—U. S. v. Six¬ 
ty Acres, More or Less of Land 
in Williamson County, D.C.I11., 28 
F.Supp. 368—St Paul Trust & Sav¬ 
ings Bank v. American Clearing 
Co., D.C.Pla., 291 P. 212, affirmed, 
C.C.A., Citizens’ Savings Bank & 
Trust Co. of Hamilton, Ohio, v. St. 
Paul Trust & Savings Bank, 10 F. 
2d 1017. 

Mass.—Byfleld v. City of Newton, 141 
N.E. 658, 247 Mass. 46. 

Mo.—Riggs V. City of Springfield, 126 
S.W.2d 1144, 344 Mo. 420, 122 A.L. 

R. 1496, transferred see, App., 96 

S. W.2d 392. 

Okl.—^Hennen v. State, 267 P. 636, 
131 Okl. 29—State v. Johnson, 254 
P. 61, 122 Okl. 241. 

Pa.—^Briegel v. Briegel, 160 A. 581, 

I 307 Pa. 93. 

20 C.J. p 515 note 12. 

Consent as element of definition see 
supra § 1. 

24. Del.—^Thomison v. Hillcrest Ath¬ 
letic Ass’n, Super., 5 A.2d 236. 

La.—City of New Orleans v. Moeg- 
. lich, 126 So. 675, 169 La. 1111. 
Mich.—^In re Rogers, 220 N.W. 808, 
243 Mich. 517—Todd v. Rogers, 198 
N.W, 945, 227 Mich. 208. 

N.Y.—^People ex rel. Horton v. Pren- 
dergast, 222 N.Y.S. 29, 36, 220 App. 
Div. 351, affirmed 162 N.E. lO, 248 
N.Y. 215, appeal dismissed Hor¬ 
ton V. Prendergast, 49 S.Ct 177, 
278 U.S. 579, 73 L.Bd. 517. 
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Ohio.—Sargent v. City of Cincinnati, 
25 Ohio'N.P.,N.S., 89, affirmed 144 
N.E. 132, 110 Ohio St 444—Little 
Miami Light, Heat & Power Co. v. 
White, 5 Ohio n:p.,N.S., 201. 

S.C.—^Haig V. Wateree Power Co., 112 
S.E. 55, 119 S.C. 319. 

Tex.—City of McAllen v. Humphreys, 
Civ.App., 40 S.W.2d 241. 

Wis.—Williams v. City of Hudson, 
262 N.W. 607, 219 Wis. 119. 

20 C.J. p 516 note 13. 

“Eminent domain is the offspring 
of necessity. Public necessity, or 
urgent public policy, is the only jus¬ 
tification for seizing the property of 
a law-abiding citizen against his 
will.”—Spencer v. City of Portland, 
235 P. 279, 281, 114 Or. 381. 

25. Ala.—^Beeland Wholesale Co. v. 

Kaufman, 174 So. 516, 234 Ala. 249. 
Ind.—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 
N.E.2d 648, 215 Ind. 552. 

Ky.—Zella Mining Co. v. Collins, 261 
S.W. 1090, 203 Ky. 178. 

Mass.—In re Opinion of the Justices, 
14 N.B.2d 468, 300 Mass. 607. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313. 

Pa.—Commonwealth v. Perkins, 50 
Dauph.Co. 18. 

“The light of eminezit domain ig 
sul generis in our system of gov¬ 
ernment involving an invasion of the 
rights of the individual citizen not 
found elsewhere in our laws.”—^In 
re South Carolina Public Service Au¬ 
thority, D.C.S.C., 37 P.Supp. 28, 30, 
affirmed, C.C.A., Barnes v. South Car¬ 
olina Public Service Authority, 120 
F.2d 439. 

26. Ala.—^Dean v. County Board of 
Education, 97 So. 741, 210 Ala. 256. 
Del.—^Thomison v. Hillcrest Athletic 
Ass’n, Super., 5 A.2d 236. 

Fla.—^Marvin v. Housing Authority of 
Jacksonville, 183 So. 145, 133 Fla. 
590. 

Ga.—^Botts V. Southeastern Pipe-Line 
Co., 10 S.E.2d 375, 190 Ga. 689. 

Ind.—Root V. State, 192 N.E. 447, 
207 Ind. 312. 

Kai^—Strain v. Cities Service Gas 
Co,, 83 P.2d 124, 148 Kan. 393. 
Mich.—City of Detroit v. Oakland 
Circuit Judge, 212 N.W. 207, 237 
Mich. 446. 

N.J.^Passaic Consol. Water Co. v. 
McCutcheon, 144 A. 571, 105 N.J. 
Law 437, reversing In re Passaic 
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§ 3. Constitutional Provisions 

The right of-eminent domain is not conferred, but 
may be recognized, limited, or regulated, by constitutions. 

As appears in § 2 supra, the right of eminent do¬ 
main exists independently of constitutional provi¬ 


sions; it is not conferred, but may be recognized, 
limited or regulated, by the constitutions,27 which, 
aside from requiring that the use for which the 
power is exercised be a public one, or that compen¬ 
sation be made, or both,28 operate only on the mode 


Valley Water Commission, 142 A. 
905, 6 N.J.Misc. 747. 

Okl.—Harn v. State ex rel. William¬ 
son, 87 P.2d 127, 128, 184 Okl. 306, 
citingr Corpus JjuAb, 

Or.—State v. Hawk, 208 P. 709, 106 
Or. 319. 

S.C.—^Haig V. Wateree Power Co., 112 
S.E. 65, 119 S.C. 319. 

Tenn.—Trustees of New Pulaski Cem¬ 
etery V. ^allentine, 271 S.W. 38, 
39, 151 Tenn. 622, citing Corpus Jn^ 
ris. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

20 C.J. p 616 note 14. 

27- U.S.—^Albert Hanson Lumber Co. 
V. U. S., La., 43 S.Ct. 442, 261 U.S. 
581, 67 L.Ed. 809. 

Ala.—Jefferson County v. City of 
Birmingham, 115 So. 422, 217 Ala. 
268. 

Ariz.—In re Forsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Ark.—^Toung v. City of Gurdon, 276 
S.W. 890, 169 Ark. 399. 

Cal.—Rose v. State, 106 P.2d 302, 
superseding, App., 94 P.2d 1058, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding, 
App., 94 P.2d 1066, followed in 
Brandon v. State, Sup., 105 P.2d 
316, superseding, App., 94 P.2d 1066, 
followed in Jones v. State, Sup., 
105 P.2d 317, superseding, App., 
94 P.2d 1066, followed in Laughlin 
V. State, Sup., 105 P.2d 317, super¬ 
seding, App., 94 P.2d 1067. 

Fla.—^Demeter Land Co. v. Florida 
Public Service Co., 128 So, 402, 99 
Fla. 954. 

Idaho.—Grangeville Highway Dlst. v. 
Ailshie, 290 P. 717, 49 Idaho 603. 

Ill.—Litchfield & M. Ry. Co. v. Alton 
& S. R. R., 137 N.E. 248, 305 Ill. 
388. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.E. 465. 199 Ind. 95, 50 A.L.R. 
1518. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 
193, 147 Kan. 279, citing Corpus 

' JtLils. 

Mich.—Fitzsimmons & Galvin v. Rog¬ 
ers, 220 N.W. 881, 243 Mich. 649— 
Hendershott v. Rogers, 211 N.W. 
905, 237 Mich. 338, followed in 
Board of County Road Commission¬ 
ers of Macomb County v. Elbanow- 
ski, 212 N.W. 975, 238 Mich. 29. 

Minn.—State, by Peterson v. Sever¬ 
son, 261 N.W. 469, 194 Minn. 644. 

Mo.—State ex rel. State Highway 
Commission v. Gordon, 36 S.W.2d 

' 106,' 327 Mo. 160, followed in State 


ex rel. State Highway Commission 
v. Lewis, 36 S.W.2d 108—State ex 
rel. Penrose Inv. Co. v. McKelvey, 
256 S.W. 474, 301 Mo. 1. 

Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 

Nev.—Schrader v. Third Judicial Dist. 
Ct. in and for Eureka County, 73 
P.2d 493, 58 Nev. 188. 

N.T.—^Application of Mazzone, 22 N. 
E.2d 315, 281 N.T. 139, 123 A.L.R. 
1467, reversing 4 N.Y.S.2d 1. 254 
AbP.Dlv. 104, motion granted 16 N. 
E.2d 853, 278 N.T. 707, reargument 
denied Mazzone v. Hjorth, 22 N.E. 
2d 868, 281 N.T. 671—People ex rel. 
Horton v. Prendergast, 222 N.T.S. 
29, 220 App.Div. 351. affirmed 162 
N.E. 10, 248 N.T. 215, appeal dis¬ 
missed Horton v. Prendergast, 49 
S.Gt. 177, 278 U.S. 579, 73 L.Ed. 
617—Bronx Chamber of Commerce 
v. Pullen, 21 N.Y.S.2d 474, 174 Misc. 
524. 

Ohio.—Little Miami Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Okl.—^Hennen v. State, 267 P. 636, 131 
Okl. 29—City of Tulsa v. Richmond, 
253 P. 279, 123 Okl. 265. 

Or.—Smith v. Cameron, 210 P. 716, 
718, 106 Or, 1, 27 A.L.R. 510, citing 
Corpus Juris. 

R. I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 
R.I. 269. 

S. C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S,C. 427. 

Tex.—^Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S,W,2d 741, error refused, 
followed in Cox v. Brown County 
Water Improvement Dist, No. 1, 
45 S,W.2d 1118, error dismissed, 
and Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, 45 S. 
W.2d 1118, error refused. 

Va.—Rudacllle v. State Commission 
on Conservation and Development, 
etc., 156 S,B. 829, 155 Va. 808. 
Wash.—State ex rel. Bremerton 
Bridge Co. v, Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7—^Decker v. State, 62 P.2d 
35, 188 Wash. 222—^McPherson 

Bros. Co. V. Douglas County, 272 
P. 983, 150 Wash. 221. 

20 C.J. p 516 note 17. 

Due process; Just oompensatlou 

(l) “The right of the sovereign 
to take land for a public use and de¬ 
prive the owner of both possession 
and title is absolute regardless of 
statutory provision, subject only to 
the constitutional • limitation that 
such ‘taking’ must not be without 
due process nor without just compen¬ 
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sation.”—^Hessel v. A. Smith & Co., 
D.C.I11.. 15 F.Supp. 963, 957. 

(2) A provision for payment of 
compensation is no part of the power 
of eminent domain, but a limitation 
upon its use imposed by the constitu¬ 
tion.—Commonwealth v. Plymouth 
Coal Co., 81 A. 148, 232 Pa. 141, af¬ 
firmed 34 S.Ct. 359, 232 U.S. 531, 58 
L.Ed. 713. 

(3) Due process see Constitutional 
Law § 646. 

Provisions not limiting zigiit 

“No constitutional provisions relat¬ 
ing to the sanctity of private proper¬ 
ty and the inviolability of contracts 
are limitations upon the proper ex¬ 
ercise of the right of eminent do¬ 
main.”—Sargent v. City of Cincin¬ 
nati, 25 Ohio N.P.,N.S.. 89, 95, affirmed 
144 N.E. 132, 110 Ohio St. 444. 
Waiver by property owner 

Constitutional limitations as to 
exercise of eminent domain “are for 
the benefit and protection of the citi¬ 
zen and property owner, and may be 
waived by him in a proper case.”— 
City of Tulsa v. Richmond, 253 P. 
279. 123 Okl. 255. 

28. U.S.—^Albert Hanson Lumber 
Co. V. U. S., La., 43 S.Ct. 442, 261 
U.S. 581, 67 L.Ed. 809. 

Ala.—^Jefferson County v. City of Bir¬ 
mingham, 115 So. 422, 217 Ala. 268. 
Ariz.—In re Forsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Cal.—Rose v. State, 105 P.2d 302, su¬ 
perseding, App., 94 P.2d 1058, fol¬ 
lowed in Bettencourt v. State, Sup., 
105 P.2d 316, superseding, App., 94 
P.2d 1066, followed in Brandon v. 
State, Sup., 105 P.2d 316, supersed¬ 
ing, App., 94 P.2d 1066, followed in 
Jones v. State, Sup., 105 P.2d 317, 
superseding, App., 94 P.2d 1066, fol¬ 
lowed in Laughlin v. State, Sup., 

105 P.2d 317, superseding, App., 94 
P.2d 1067. 

Conn.—Conners v. City of New Hav¬ 
en, 125 A. 376, 101 Conn. 191. 
Iowa.—Wertz v. City of Ottumwa, 208 
N.W. 511, 201 Iowa 947. 

Mich.—^Hendershott v. Rogers, 211 
N.W. 905, 237 Mich. 338, followed 
in Board of County Commissioners 
of Macomb County v. Blbanowski, 
.212 N.W. 975, 238 Mich. 29. 

Or.—Smith v. Cameron, 210 P. 716, 

106 Or. 1, 27 A.L.R. 510. 

Tex.—Lone Star Gas Co. v. City of 
Fort Worth, Civ.App., 68 S.W.2d 
605, reversed on other grounds 98 
S.W.2d 799, 128 Tex. 392, 109 A. 
L.R. 374. 

Wash.—State ex rel. Bremerton 
• Bridge Co. v. Superior Court for 
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of exercising the right.*® 

§ 4. Surrender of Power 

The sovereign power to take private property for 
public use cannot be surrendered, alienated, or contracted 
away; the legislature cannot bind itself or its successors 
not to exercise it. 

The sovereign power to take private property for 
public use cannot be surrendered, alienated, or con- 

n. EMINENT DOMAIN DISTING 
§ 5. In General 

The power of eminent domain Is distinguished from 
other governmental powers affecting private property, 
such as the police power, power to tax, and the regulation 
of interstate commerce; and there is authority that it 
is not involved in the taking or destruction of private 
property in war, although higher authority is to the con¬ 
trary. Where property is taken under a contract to pur- 


tracted away, since it is essential to the public wel¬ 
fare and a sovereign power cannot be surren¬ 
dered the legislature or a municipality cannot 
bind itself or its successors not to exercise the pow¬ 
er when public necessity and convenience require 
such exercise.31 If there is an attempt to contract 
away the power, it may be resumed at will.32 Like¬ 
wise the power cannot be impaired.^^ 

ISEED FEOM OTHER POWERS ' 

chase, there can be no taking under eminent domain or 
taking of private property without compensation. 

In addition to the police power, infra §§ 6-16, and 
the power to impose taxes and assessments, infra § 
17, the power of eminent domain is to be distin¬ 
guished from other governmental powers affecting 
the ownership or restricting the use of private prop- 
trtyM So the power of eminent domain is not in- 


Kitsap County, 76 P.2d 990, 194 
Wash. 7—^Decker v. State, 62 P. 
2d 35. 188 Wash. 222. 

20 C.J. p 516 note 18. 

AhrofiTatioiL of rlarhts lay constiLtTLtloxu 
al amendmezili 

“By the amendment to the Con¬ 
stitution respecting zoning . 
all rights theretofore existing under 
the Constitution in conflict with 
that amendment [including rights 
under constitutional provisions pro¬ 
hibiting the taking of property with¬ 
out compensation] were relin¬ 
quished."—^Jannarone v. Board of 
Adjustment of Town of Nutley, 153 
A. 256, 257, 9 N.J.Misc. 210. 

29. N.Y.—^People v. Baltimore & O. 

R. Co.. 22 N.E. 1026, 117 N.T. 150, 
reversing 3 N.Y.S. 29, 50 Hun 192. 

sa U.S.—State of Georgia v. City 
of Chattanooga, Tenn., 44 S.Ct. 369, 
264 U.S. 472, 68 L.Bd. 796—City of 
Norton v. Lowden, C.C.A.Kan., 84 
F.2d 663. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 
N.E.2d 648, 215 Ind. 552. 

Mo.—City of Moberly v. Hogran, 298 

S. W. 237, 239, 317 Mo. 1225, citing 
Corpus JYiris. 

N.H.—^Trustees of Phillips Exeter 
Academy v. Exeter, 11 A.2d 569, 
90 N.H. 472. 

N.Y.—^In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.Y.S. 748. 125 
Misc. 269—In re North Conduit and 
South Conduit Avenues in City of 
New York, 6 N.T.S.2d 400. 

Wash.—State v. Superior. Court for 
Chelan County, 284 P. 788, 155’ 
Wash. 370. 

Wis.—^Muscoda Bridge Co.- v. Wor- | 
den-Allen Co., 219 N.W. 428, 196 
Wis. 76. 

20 C.J. p 516 note 21. 

Water sites and rights 
State daUnot abdicate its right to 


retake granted water sites and rights 
if required for public welfare.— 
Niagara Palls Power Co. v. Water 
Power and Control Commission, 2^2 
N.Y.S. 217, 237 App.Div. 216, re¬ 
versed on other grounds 196 N.B. 
51, 267 N.Y. 265, reargument denied 
198 N.B. 372, 268 N.Y. 496, certiorari 
denied Niagara Palls Power Co. v. 
Water Power and Control Commis¬ 
sion of State of New York, 56 S.Ct. 
128, 296 U.S. 609, 80 L.Ed. 432. 

31- Iowa.—^Herman v. Board of 
Park Com'rs of City of Boone, 
206 N.W. 35. 200 Iowa 1X16. 

Pa.—Titusville Amusement Co. v. 
Titusville Iron Works Co., 134 A. 
481, 286 Pa. 561. 

Wis.—Muscoda Bridge Co. v. Wor- 
den-Allen Co., 219 N.W. 428, 196 
Wis. 76. 

38. U.S.—State of Georgia v. City of 
Chattanooga, Tenn., 44 S.Ct. 369, 
264 U.S. 472, 68 L.Ed. 796. 

Ind.—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 N. 
E.2d 648, 215 Ind. 552. 

Iowa.—Herman v. Board of Park 
Com’rs of City of Boone, 206 N.W. 
35, 200 Iowa 1116. 

Mo.—City of Moberly v. Hogan, 298 
S.W. 237, 317 Mo. 1225. 

33. N.H.—^Trustees of Phillips Exe¬ 
ter Academy v. Exeter, 11 A.2d 669, 
90 N.H. 472. 

34. Condemnation of vehicle used in 
the illegal transportation of liquor 
“has none of the elements of con¬ 
demnation proceedings to subject 
private property by the right of emi¬ 
nent domain, or to condemn private 
property to public uses.”—State v. 
Killens, 101 S.R 911, 912, 149 Ga. 
735. 

Condemnation of dissenting stock 
A statute authorizing the con¬ 
solidation of corporations and pro- 
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viding for assessing and paying the 
value of the dissenting stock has 
been held an exercise of eminent do¬ 
main, as “entirely distinct from 
the power to amend the charter.”— 
Spencer v. Seaboard Air Line R. Co., 
49 S.B. 96, 101, 137 N.C. 107, 1 L.R.A., 
N.S., 604. 

Acts authorizing court of ftiaimp to 
hear claims 

(1) In suit.by Shoshone Tribe of 
Indians against United States for 
breach of treaty stipulations, refusal 
to fix damages on basis of value of 
land on date when act was passed 
authorizing court of claims to hear 
tribe’s claim was held not error on 
theory that act was an exercise of 
power of eminent domain, where act 
was not a taking of anything, and 
made no admission of liability, or of 
any ground of liability, but merely 
provided a forum for adjudication of 
claim according to applicable legal 
principles.—Shoshone Tribe of In¬ 
dians of Wind River Reservation in 
Wyoming v. U. S., Wyo., 57 S.Ct. 
244, 299 U.S. 476, 81 L.Ed. 360. re¬ 
versing 82 Ct.Cl. 23, certiorari grant¬ 
ed Shoshone Tribe of Indians v. U. S., 
57 S.Ct. 45, 299 U.S. 630, 81 L.Ed. 
890 and U. S. v. Shoshone Tribe of 
Indians, 57 S.Ct. 46, 299 U.S. 630, 81 
L.Ed. 390. 

(2) Where fleet of vessels, leased 
from the United States, and unload¬ 
ing apparatus, were unauthorizedly 
taken from lessee, a private act con¬ 
ferring jurisdiction on court of 
claims to consider claim of lessee 
against United States for Just com¬ 
pensation was not an exercise of the 
power of eminent domain; and such 
unauthorized taking of vessels and 
apparatus and judicially approved re¬ 
tention thereof did not constitute, an 
exercise of such power.—U. .S. v. 
Goltra, 61 S.Ct. 487, 312 U.S. 203, 86 
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volved in the regulation of interstate commerce by 
a valid act of congress ;35 and there is authority 
holding that it is not involved in the taking or de¬ 
struction of private property in time of war,36 al¬ 
though as to this point higher authority is to the 
contrary effect.37 The term “purchase” is not used 


in the law to describe the acquisition of property 
by eminent domain and, where property is tak¬ 
en, or service rendered, in accordance with the pro¬ 
visions of a contract for its purchase, there can be 
no taking under eminent domain or taking of pri¬ 
vate property without just compensation.®^ The ex- 


Xi.Bd. -i modifying Goltra v. U. S., 

91 Ct.Cl. 42, motion denied 61 S.Ct. 
25. 

Betinirixig free carriage of mails 
The prohibition of the Philippine 
Bill of Bights against the taking of 
private property for public use with¬ 
out compensation has no application 
to a requirement that vessels engag¬ 
ing in the coastwise trade carry the 
mails free, if the Philippine govern¬ 
ment possessed the plenary power to 
limit the right to engage in the 
coastwise trade to those who agree 
to carry the mails free.—Board of 
Public Utility Corners v. Ynchaustl & 
Co., 40 S.Ct. 277, 251 U.S. 401, 64 L.Ed. 
327. 

rederal .Trade Oommission Aot was 
held not unconstitutional, as taking 
property without' just compensation, 
.but within the power of congress to 
legislate as to commerce.—^T. C. 
Hurst & Soni v. Federal Trade Com¬ 
mission, I).C.Va., 268 F. 874. 

Money ILenders Act was held not 
unconstitutional as taking private 
property for public use, since it "does 
nothing more than regulate certain 
transactions and .. . . declares 
all contracts void that do not com¬ 
ply with its requirements.”—^Alaba¬ 
ma Brokerage Co. v. Boston, 93 So. 
289, 291, 18 Ala.App. 495, certiorari 
denied Bz parte Alabama Brokerage 
Co., 94 So. 87, 208 Ala. 242. 

N.Y.—Board of Hudson River 
Regulating Dist. v. Fonda, J. & G. 
R. Co., 217 N.T.S: 781, 127 Misc. 
866, affirmed 228 N.Y.S. 686, 223 
App.Div. 358, modified on other 
grounds 164 N.B. 541, 249 N.Y. 445, 
amendment of remittitur granted 
166 N.B. 324, 250 N.Y. 569. 

20 C.J. p 517 note 26. 

36. U.S.—Henkels v. Miller, • C.C.A. 
N.Y., 4 P.2d 988, affirming, D.C., 
298 F. 947, and reversed on other 
grounds Henkels v. Sutherland. 46 
act. 524, 271 U.S. 298, 70 L.Bd. 
953—William C. Atwater & Co. v. 
U. a, 60 Ct.Cl. 323, affirmed 48 S. 
■Ct. 90, 275 U.S. 188, 72 L.Bd. 229— 
General Chemical Co. v. U. S., 57 
CtCl. 94. 

20 C.J. p 517 note 25. 

Property believed to be enemy-owned 
U.S.—Henkels v. Miller, C.C.A.N.Y., 
4 F.2d 988, affirming, D.C., 298 F. 
947, and reversed on other grounds 
Henkels v. Sutherland, 46 S.Ct. 524, 
271 U.S. 298, 70 L.Bd. 953. 

Fixing price of coal 

U.S.—Pine Hill Coal Co. v. U..S., 65 


Ct.Cl. 433, affirmed 42 S.Ct. 482, 259 
U.S. 191, 66 L.Ed. 894. 

Transaction held agreement to pur¬ 
chase 

(1) Where an order is placed by a 
government officer for the furnishing 
and delivery of a specified quantity 
of merchandise, and it is stated 
therein that the order is obligatory 
and shall take precedence over all 
commercial orders or contracts 
placed with the company, and the 
latter accepts the order and agrees 
to its conditions, there is an agree¬ 
ment to purchase and not a requisi¬ 
tion or taking under the right of 
eminent domain.—Federal Sugar Re¬ 
fining Co. V. U. S., 60 CtCl. 184. 

(2) The same is true where the 
company accepts all the terms of the 
order except the price named.—Con¬ 
solidation Coal Co. v. U. S., 60 Ct.Cl. 
608, appeal dismissed Consolidated 
Coal Co. V. U. S., 46 S.Ct 204, 270 
U.S. 664, 70 L.Ed. 788. 

37. U.S.—^Liggett & Myers Tobacco 
Co. V. U. S., 47 S.Ct. 581, 274 U.S. 
215, 71 L.Ed. 1006, reversing 61 Ct. 
Cl. 693, certiorari granted 47 S.Ct. 
91, 273 U.S. 675, 71 L.Ed. 834—Nit- 
ro Development Co. v. U. S., W.Va, 

■ 5 F.2d 99, reversed on other 
grounds U. S. v. Nitro Development 
Co., 11 F.2d 75, certiorari denied 
Nitro Development Co. v. U. S., 
46 S.Ct. 630, 271 U.S. 678, 70 L. 
Ed. 1147—Filbin Corporation v. 
U. S., D.C.S.C., 265 F. 354—Huron 
Navigation Corporation v. U. S., 
60 CtCl. 770, appeal dismissed U. 
S. V. Huron Navigation Co., 47 S. 
Ct 337, 273 U.S. 777, 71 L.Ed. 887, 
appeal dismissed Huron Navigation 
Co. V. U. S., 47 S.Ct 344, 273 U. 
S. 778, 71 L.Bd. 888—Grant v. U. 
S., 1 CtCl, 41. 

D.C.—Hirsh v. Block, 267 F. 614, 50 
App.D.C. 56, 11 A.L.R. 1238, cer¬ 
tiorari denied Block v. Hirsh, 41 
S.Ct 13, 254 U.S. 640, 65 L.Ed. 
452, and reversed on other grounds 
41 S.Ct 458, 256 U.S. 135, 65 L.Ed. 
865, 16 A,L.R. 165. 

Requisition aistiaguisliea from 
agreement 

Requisitioning of supplies by gov¬ 
ernment during war would constitute 
direct taking of private property 
within constitutional provision re¬ 
quiring just compensation; but a 
coal miner’s delivery of coal pur¬ 
suant to order of United States fuel 
administrator was held agreement to 
terms of resulting contract including 
I price as fixed by administrator, and, 
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therefore, could not constitute tak¬ 
ing of private property without just 
compensation.—E. I. du Pont de Ne¬ 
mours & Co. V. Hughes, C.C.A*.Pa., 50 
P.2d 821, reversing, D.C., Hughes v. 

E. I. Du Pont De Nemours & Co., 37 

F. 2d 725. 

38. Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
284 N.W. 586, 231 Wis. 390, rehear¬ 
ing denied Wisconsin Power & 
Light Co. V. Public Service Com¬ 
mission of Wisconsin, 286 N.W. 392, 
231 Wis. 390. 

AS used in a statute providing as 
to the circumstances in which land 
shall not be taken by purchase, but 
by right of eminent domain, the 
word "purchase” Is employed by way 
of contrast to eminent domain.— 
King V. City of Springfield, 124 N.E. 
426, 233 Mass. 592—^Nevins v. City of 
Springfield, 116 N.E. 881, 227 Mass. 
538. 

39. U.S.—^B. I. du Pont de Nemours 
& Co. V. Hughes, C.C.A.Pa., 50 F.2d 
821, reversing, D.C., Hughes v. E. I. 
Du Pont De Nemours & Co., 37 F. 
2d 725—Consolidation Coal Co. v. 
U. S., 60 Ct.Cl. 608, appeal dis¬ 
missed Consolidated Coal Co. v. U. 
S., 46 S.Ct. 204, 270 U.S. 664, 70 L. 
Ed. 788’—Federal Sugar Refining 
Co. V. U. S., 60 Ct.Cl. 184—Klebe v. 

U. S., 57 CtCl. 160, affirmed 44 S.Ct 
58, 263 U.S. 188, 68 L.Ed. 244— 
Herrman v. U. S., 57 CtCl. 96— 
American Smelting & Refining Co. 

V. U. S., 55 CtCl. 466—New York, 
N. H. & H. R. R. Co. V. U. S., 53 
CtCl. 222, affirmed 40 S.Ct 67, 251 
U.S. 123, 64 L.Ed. 182. 

Voluntary sale of coal at prices 

fixed by president under federal stat¬ 
ute is not "taking” of property for 
public purposes.—^Highland v. Rus¬ 
sell Car & Snow Plow Co., 135 A. 759, 
288 Pa. 230, certiorari granted 47 S. 
Ct 659, 274 U.S. 731, 71 L.Ed. 1326, 
affirmed 49 S.Ct. 314, 279 U.S. 253, 73 
L.Ed. 688, and affirming 87 Pa.Super. 
235. 

Liability for more than stipulated 
price 

The constitutional provision relat¬ 
ing to the taking of private proper¬ 
ty for public use does not apply to 
a contract between the state and an 
individual so as to render the state 
liable for the value of property pur¬ 
chased under such contract on the 
ground that the property is worth 
more than the stipulated price.— 
Sholes V. State, 2 Pinn., Wl?-, 499, 3 
Chandl. 182. 
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ecution of plans for a public improvement and the 
payment of the damages for decreases in value of 
the property affected thereby have been said not to 
be the exercise of eminent domain;^® and in other 
situations principles of eminent domain, or consti¬ 
tutional or statutory provisions as to taking private 
property for public use, have been held not in- 
volved.^1 

Questions as to what constitutes a taking or in¬ 
juring of property as ground for compensation are 
considered infra §§ 110-135. 

The acquisition by adverse use or possession of 
an easement in land for street purposes^^ or for a 
railroad right of way^^ is not a taking under the 
power of eminent domain. 

§ 6. Police Power 

Eminent domain takes property because it Is useful 


to the public, while the police power regulates the use of, 
or impairs rights in, property to prevent detriment to 
public interest; in the exercise of eminent domain private 
property is taken for public use and the owner Is com¬ 
pensated, while the police power regulates an owner's use 
and enjoyment of property, or deprives him of it, by de¬ 
struction, for the public welfare, without compensation 
other than the sharing of the resulting general benefits. 
Constitutional provisions against taking private property 
for public use without just compensation impose no bar¬ 
rier to the proper exercise of the police power. 

It has been said to be difficult to distinguish con¬ 
sistently between the right of eminent domain and 
the police p&wer,^^ so that they have sometimes been 
confused however, they are quite distinct,^® al¬ 
though analogous.'*'^ Briefly, eminent domain takes 
property because it is useful to the public, while 
the police power regulates the use of property or 
impairs rights in property because the free exercise 
of these rights is detrimental to public interest 
and the police power, although it may take proper- 


Condenmatioii under Sistozic Sites 
Act, by the federal ^rovernment, was 
held an exercise of the right of emi¬ 
nent domain, and not an acquisition 
of property by contract or agreement. 
—^Barnidge y. U. S., C.C.A.MO., 101 F. 
2d 295. 

40. K.T.—^Van Etten v. City of New 

York, 124 N.E. 201, 226 N.T. 483, 

affirming In re Van Btten, 171 N.Y. 

S. 1034. 184 App.Div. 414. 

41. Corpozatlon’s liability for unau¬ 
thorized acts 

A constitutional provision that pri¬ 
vate property shall* not be damaged 
for public use, except on due com¬ 
pensation being first made, “has no 
bearing on the liability vel non of a 
corporation for the unauthorized acts 
of its officers and agents.”—Stephens 
V. Beaver Dam Drainage Dist., 86 So. 
641, 123 Miss. 884. 

Baanages from private plant with 
public use 

Action for damages to property 
from spray pond operated in connec¬ 
tion with privately owned plant 
which generated electric current for 
public use was held not barred as 
within statute providing that dam¬ 
age to property by any corporation 
for public use must be treated as 
eminent domain.—^Vaughn v. Mis¬ 
souri Power & Light Co., Mo.App., 
89 S.W.2d 699. 

Damage from torts unconnected with 
expropriation 

Judgment for landowners, in ac¬ 
tion to recover damages from irriga¬ 
tion district- and its directors for 
negligently permitting water to seep 
on land and raising river level, could 
not be sustained on theory that acts 
constituted expropriation of land to 
extent of damage, since there was no 
connection between damage due to 
alleged torts and expropriation of 


land for public use.—^Patterson v. 
Horsefly Irr. Dist.. 69 P.2d 282. 157 
Or. 1, rehearing denied 70 P.2d 36, 
157 Or. 1. 

rtualshiug of alectzic current by mu¬ 
nicipality , 

“Section 13 Tof the Bill of Rights, 
prohibiting the taking or damaging 
of private property for public use 
without Just compensation] has not 
even a remote connection with the 
contract between the city of Spring- 
field and the city of Athens [to fur¬ 
nish electric current] or its execu¬ 
tion.”—Carr v. City of Athens, 136 N. 
E. 633, 304 IlL 212. 

Authorizisg evidence of reputation 
for bootlegging 

“We can see no relation between 
the thirteenth section of the Con¬ 
stitution [relating to former Jeopar¬ 
dy and the taking of property with¬ 
out consent or compensation] and the 
fifteenth section of the 1922 Prohibi¬ 
tion Act [authorizing the introduc¬ 
tion of evidence of an accused’s gen¬ 
eral reputation for bootlegging].*’^ 
Keith V. Commonwealth, 247 S.W. 42, 

43. 197 Ky. 362. 

42. Mo.—^Bigelow v. Springfield, 162 
S.W. 750, 178 Mo.App. 463. 

42, Mo,—^Boyce v. Missouri Pac. R. 
Co., 68 S.W. 920, 168 Mo. 583, 58 L. 
R.A. 442. 

I 20 C.J. p 518 note 46. 

44. Conn,—^Town of Windsor v. 
Whitney, 111 A. 354, 95 Conn. 357, 
12 A.L.R. 669. 

Pa.—Philadelphia v. Scott, 81 Pa. 80, 
22 Am.R. 738. 

Tenn.—^Illinois Cent. R, Co. v. Mor- 
iarity, 186 S.W, 1053, 135 Tenn. 
446. 

45. Conn.—Town of Windsor v. 
Whitney, 111 A, 354, 95 Conn. 357, 
12 A.L.R. 669. 

42. U.S.—Ambler Realty Co. v. Vll- 
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lase of Euclid, Ohio, D.C.Ohio, 2S7 
F. 307, reversed on other grounds 
Village of Euclid, Ohio, v. Ambler 
Realty Co., 47 S.Ct. 114, 272 U.S. 
365, 71 L.Ed. 303. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
Iowa 1096, 23 A.L.R. 1322. 

N.Y.—Bronx Chamber of Commerce 
V. Fullen, 21 N.Y.S.2d 474, 174 
Misc. 524. 

Pa.—^Appeal of White, 134 A. 409, 28T 
Pa. 259, 53 A.L.R. 1215—Philadel¬ 
phia V. Scott, 81 Pa. 80, 22 Am.R. 
738. 

20 C.J. p 526 note 81 [a]. 

“The scope of the exercise of these 
two branches of legislative power 
may differ one from the other w.hen 
applied to diverse states of fact.’*— 
Slack V. Building Inspector of Town 
of Wellesley, 16,0 N.E. 285. 287, 262’ 
Mass. 404. 

47. N.Y.—^Bronx Chamber of Com¬ 
merce V. Fullen, 21 N.T.S.2d 474,. 
174 Misc. 524. 

48. Conn.—State v. Heller, 196 A. 
337, 123 Conn. 492, appeal dis¬ 
missed Heller v. State of Connecti¬ 
cut, 58 S.Ct. 765, 303 U.S. 627, 82- 
L.Bd. 1088—State v. Hillman, 147 
A. 294, 110 Conn. 92—^Town of 
Windsor v. Whitney, 111 A. 354, 9J 
Conn. 357, 12 A.L.R. 669. 

Mo.—State ex rel. Penrose Inv. Co. v.. 

McKelvey, 256 S.W. 474, 301 Mo. 

■ 1 . 

Destroying dangerous property 
The power of the states to con¬ 
demn and destroy property found to 
be a menace to public health or safe¬ 
ty is an exercise of the police power, 
not of the power of eminent domain. 
—U. S. V. Certain Lands in City of 
Louisville, Jefferson County, D.C.Ky., 

9 F.Supp. 137, affirmed, C.C.A., 78 
F.2d 684, certiorari granted U. S. v. 
Certain Lands in City of Louisville,, 
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.y, does not, as a general rule, appropriate it to an- 
)ther use, but destroys the property, while by'emi- 
lent domain property is taken from the owner and 
Tansferred to a public agency to be enjoyed by the 
atter as its own>^ More fully, many statements 
)f the distinction agree to the effect that in the ex- 
ircise of eminent domain private property is taken 
:or public use and the owner is invariably entitled 
0 compensation, while the police power is usually 
jxerted merely to regulate the use and enjoyment 
)f property by the owner, or, if he is deprived of 
lis property outright, it is not taken for public use, 
)ut rather destroyed in order to promote the gen¬ 
eral welfare, and in neither case is the owner enti¬ 
led to any compensation for any injury which he 


§ 6 

may sustain, for the law considers that either the 
injury is damnum absque injuria or the owner is 
sufficiently compensated by sharing in the genera] 
benefits resulting from the exercise of the police 

power.so 

Regulations enacted under the inherent power of 
the state to protect the lives and secure the safety, 
peace, and welfare of the people are enacted un¬ 
der the police power and do not constitute a tak¬ 
ing under the power of eminent domain, although 
they may interfere with private rights without pro¬ 
viding for compensation.51 Constitutional provi¬ 
sions against the taking of private property for pub¬ 
lic use without just compensation impose no barri¬ 
er to the proper exercise of the police power 


6 S.Ct. 154, 296 U.S. 667. 80 L.Bd. 
00, affirmed 56 S.Ct. 694, 297 U.S. 
'26, 80 L.Ed. 1009. 

(9. Tenn.—^Jackson v. Bell, 226 S.W. 
207, 143 Tenn. 452—Illinois Cent. 
K. Co. V. Moriarity, 186 S.W. 1053, 
136 Tenn. 446. 

\0. Cal.—City of Los Angreles v. Ait- 
ken, 52 P.2d 585, 10 Cal.App.2d 
460. 

owa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823, 193 
Iowa 1096, 23 A.L.R. 1322. 

S.O .—State V. McKelvey, 256 S.W. 
474, 301 Mo. 1. 

>a.—^Appeal of White, 134 A. 409, 
287 Pa. 259, 53 A.L.R. 1215. 

Vash.—Conger v. Pierce County, 198 
P. 377, 116 Wash. 27, 18 A.L.R. 
393. 

10 C.J. p 519 note 48 [a]. 

“In its exercise police power is 
xerted to regulate the use and en- 
cyment of property by the owner or 
0 take away or to destroy property 
0 promote the general welfare or 
0 conserve the safety, health or 
lorals of the public, and the own- 
r is not entitled to any compensa- 
ion for injury sustained in conse- 
uence. The taking under police 
ower is under the maxim ‘sic utere 
uo ut alienum non laedas,' and the 
oss is damnum absque injuria, while 
El eminent domain the taking is 
f private property for public use 
ntitling the owner to just compen- 
ation.”—Bronx Chamber of Com- 
lerce v. Pullen, 21 N.Y.S.2d 474, 
81, 174 Misc. 524. 

“Every act of sovereignty which, 
or the public welfare, adversely af- 
ects private property, whether un- 
er the right of eminent domain or 
therwise, represents, in a broad 
ense, an exercise of police power; 
ut in Pennsylvania, as well as in 
lost other jurisdictions, whenever, 
1 the making of public improve- 
lents, real estate or certain other 
inds of private property connected 
lierewlth are either actually ap- 
ropriated or so affected as perma- 

29 0. J.S.-60 


nently to Impair the value thereof 
. . . such instances are segre¬ 
gated, and, for all legal purposes, in 
effect, classified under the head of 
‘Eminent Domain,' as to which there 
are many principles, restrictions, and 
special constitutional rules inap¬ 
plicable to police power cases in 
general, not the least significant of 
these being the right to dainagcjs 
for property thus taken, injured, or 
destroyed.*’—Jackman v. Rosenbaum 
Co., 106 A. 238, 241, 263 Pa. 158. 

51. U.S.—Delaware, L. & W. R. Co. 
V. Town of Morristown, C.C.A.N.J., 
14 F.2d 267, certiorari granted 47 
S.Ct. 335, 273 U.S. 686, 71 L.Ed. 
840, reversed on other grounds 48 
S.Ct. 276, 276 U.S. 182, 72 L.Ed. 
523, 56 A.L.R. 756—^Marcus Brown 
Holding Co. v. Feldman, D.C.N.Y., 
269 F. 306, affirmed 41 S.Ct. 465, 
256 U.S. 170, 65 L.Bd. 877. 

Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
S.Ct. 765, 303 U.S. 627, 82 L.Ed. 
1088—^De Palma v. Town Plan 
Commission of Greenvrich, 193 A. 
868, 123 Conn. 257—Connecticut Co. 
v. Town of Stamford, 110 A. 654, 95 
Conn. 26. 

Ind.—Buckler v. Hilt, 200 N.E. 219, 
209 Ind. 541, 103 A.L.R, 901. 

Iowa.—Cecil v. Toenjes, 228 N.W. 
874, 210 Iowa 407—City of Des 
Moines v. Manhattan Oil Co., 184 
N.W. 823, 193 Iowa 1096, 23 A.L.R. 
1322. 

Md.—Lipsitz V. Parr, 164 A. 743, 
164 Md. 222. 

Neb.—^Beisner v. Cochran, 293 N.W. 
289. 

N.Y.—^Wolffi V. Mortgage Commission, 
1 N.B.2d 835, 270 N.Y. 428—W. H. 
H. Chamberlin, Inc. v. Andrews, 286 
N.Y.S. 242, 159 Misc. 124, modified 
on other grounds 2 N.E.2d 22, 271 
N.Y. 1, 106 A.L.R. 1619, affirmed 67 
S.Ct. 122, 299 U.S. 615, 81 L.Ed. 
380, rehearing denied 57 S.Ct. 926, 
301 U.S. 714, 81 L.Ed. 1366—Peo- 
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pie V. Caponigrl, 6 N.T.S.2d 677, 
169 Misc. 9. 

Ohio.—Pritz V. Messer, 149 N.E. 30, 
112 Ohio St. 628—Inglis v. Pon¬ 
tius, 131 N.E. 609, 102 Ohio St, 
140. 

Pa.—Philadelphia Electric Co. v. City 
of Philadelphia, 152 A. 23, 301 Psu 
291, dismissed 51 S.Ct. 349, 283 U. 
S. 786, 75 L.Ed. 1414. 

Tex.—Lombardo v. City of Dallas, 73 
S.W.2d 475, 124 Tex. 1, affirming, 
Civ.App., 47 S.W.2d 495. 

Wyo.—State v. Hall, 194 P. 476, 2? 
Wyo. 224. 

20 C.J. p 519 note 48. 

Power of ITnlted States 
“That the United States lacks the 
police power, and that this was 
reserved to the states by the Tenth 
Amendment, is true. ... If the 
nature and conditions of a restric¬ 
tion on the use or disposition of 
property is [are] such that a state 
could, under the police power. Impose 
it consistently with the Fourteenth 
Amendment without making compen¬ 
sation, the United States may for a 
permitted purpose impose a like re¬ 
striction consistently with the Fifth 
Amendment without making compen¬ 
sation.”—^Hamilton v. Kentucky Dis¬ 
tilleries & Warehouse Co., Ky. and N. 
Y., 40 S.Ct. 106, 108, 251 U.S. 146, 64 
L.Ed. 194. 

52. U.S.—Chicago, B. & Q. R, Co. v. 
People, Ill., 26 S.Ct. 341, 200 U.S. 
561, 50 L.Ed. 596, 4 Ann.Cas. 1175— 
Hulen V. City of Corsicana, C.C.A. 
Tex., 65 P.2d 969, certiorari de¬ 
nied City of Corsicana v. Hulen, 54 
S.Ct. 77, 290 U.S. 662, 78 L.Bd. 
673. 

Ill.—State Bank & Trust Co. v. Vil¬ 
lage of Wilmette, 193 N.E. 131, 358 
Ill, 311, 96 A.L.R. 1327. 

Ind.—Buckler v. Hilt, 200 N.E. 219, 
209 Ind. 541, 103 A.L.R. 901. 

Mo.—^Max V. Barnard-Belckow Drain¬ 
age Dist, 32 S.W.2d 583, 326 Mo. 
723—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 




§ 6 EMINENT 

uncompensated obedience to a regulation enacted 
in the exercise of police powers for purposes of pub¬ 
lic safety or welfare does not constitute taking or 
damaging property without just compensation,®^ 
and damage, loss, or injury from a valid exercise of 
the police power gives rise to no right to recover 
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compensation.” Such regulations, however, must 
be reasonable, and the legislature cannot, under the 
guise of the police power, impose unreasonable or 
arbitrary regulations which go beyond that power, 
and in effect deprive a person of his property with¬ 
in the purview of the law of eminent domain,®® as 


^.T.—^Edgar A. Levy Leasing Co, v. 
Siegel, 1S6- N.T.S. 5. 194 App.Div. 
482, affirmed ISO X.E. 923, 230 N.T. 
634, and affirmed 42 S.Ct 289, 258 

U. S. 242. 66 L.Ed. 595. 

Or.—Daniels v. City of Portland, 265 
P. 790, 124 Or. 677, 59 A.L.R. 
512. 

Tenn.—^Jackson v. Bell, 226 S.W. 207, 
143 Tenn. 452. 

Tex.—Stockwell v. State, Civ.App., 
203 S.W. 109, reversed on other 
grounds 221 S.W. 932, 110 Tex. 550, 
12 A.L.R. 1116. 

Wash.—Linsler v. Booth Undertak¬ 
ing Co., 206 P. 976, 120 Wash. 177. 
Wis.—State v. Harper, 196 N.W. 451, 
182 Wis. 148, 33 A.L.R. 269. 

People have no vested rights or 
constitutional immunity, by contract 
or otherwise, against state’s power 
to enforce reasonable police regula¬ 
tions with respect to use and en¬ 
joyment of their property, although 
compensation is not allowed for such 
restrictions.—State ex rel. Becker v. 
Wellston Sewer Dist. of St. Louis 
County, 68 S.W.2d 988, 332 Mo. 547. 
Pemaaiding services 

A constitutional provision that ”no 
man’s particular services shall be de¬ 
manded, without just compensation” 
was “not Intended to serve as a re¬ 
straint on the exercise of the police 
powers of the state;’’ and a hit and 
run drivers’ act was held not invalid 
as contrary to such provision.—Ule 

V. State, 194 N.E. 140, 143, 208 Ind. 
256, 101 A-L.R. 903. 

53. U.S.—Chicago, B. & Q. R, Co. v. 
People. Ill., 26 S.Ct. 341, 200 U.S. 
561, 50 L.Bd. 596. 4 Ann.Cas. 1175. 
Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
S.Ct. 765, 303 U.S. 627, 82 L.Bd. 
1088—Town of Windsor v. Whit¬ 
ney, 111 A. 354, 95 Conn. 357, 12 
, A.L.R. 669. 

Fla.—^Pasternack v. Bennett^ 190 So. 
56, 138 Fla. 663—^Tampa Northern 
R. Co. V. City of Tampa, 107 So. 
364. 91 Fla. 241. 

Ill.—Pittsburg, C., C. & St. L. Ry. Co. 

V. Chicago City Ry. Co., 224 Ill.App. 
380. 

Mo.—^Max V. Barnard-Belckow Drain¬ 
age Dist.. 32 S.W.2d 583, 326 Mo. 
723. 

Neb.—Beisner v. Cochran, 293 N.W. 
289. 

Ohio.—^Van Gunten v. Worthley, 159 
N.E. 326, 25 Ohio App. 496. 

Pa.—Jackman v. Rosenbaum Co., 106 
A. 238, 263 Pa. 158. 


Tex.—^Bx parte Clark, Cr., 140 S.W.2d 
854. 

W.Va.—City of Welch v* Norfolk & 
W. Ry. Co., 140 S.B. 839, 104 W. 
Ya. 660. 

Wis.—State v. Harper, 196 N.W. 451, 
182 Wis. 148, 33 A.L.R. 269. 

20 C.J. p 519 note 48. 

54. U.S.—Hulen v. City of Corsi¬ 
cana. C.C.A.Tex., 65 F.2d 969, cer¬ 
tiorari denied City of Corsicana v. 
Hulen, 54 S.Ct. 77. 290 U.S. 662. 78 
L.Ed. 573—City of Marysville v. 
Standard Oil Co.. C.C.A.Kan., 27 F. 
2d 478, certiorari granted Standard 
Oil Co. V. City of Marys-ville, 49 S. 
Ct. 177, 278 U.S. 696, 73 L.Ed. 62-7, 
and affirmed 49 S.Ct. 430, 279 U.S. 
582, 73 L.Ed. 856, rehearing denied 
50 S.Ct. 79, and interpretation of 
decision denied 51 S.Ct. 38, 282 U.S. 
797, 75 L.Ed. 718—Delaware, L. 
& W. R. Co. V. Town of Morris¬ 
town. C.C.A.N.J.. 14‘F.2d 257, cer¬ 
tiorari granted 47 S.Ct. 335, 273 

U. S. 686, 71 L.Ed. 840, reversed on 
other grounds 48 S.Ct 276, 276 U. 
S. 182, 72 L.Ed, 523, 66 A.L.R. 756 
—Upton V. Felton, D.C.Neb., 4 F. 
Supp. 585. 

Cal.—Lertora v. Riley, 57 P.2d 140, 6 
Cal.2d 171—^Agricultural Prorate 
Commission v. Superior Court in 
and for Los Angeles County, 55 P. 
2d 495, 5 Cal.2d 550—Patrick v. 
Riley, 287 P. 455, 209 Cal. 350— 
Aifonso Bros. v. Brock, 84 P.2d 
515, 29 Cal.App.2d 26—Coelho v. 
Truckell, 48 P.2d 697, 9 Cal.App.2d 
47. 

Colo.—^McMahon v. City of Telluride, 
244 P. 1017, 79 Colo. 281, 46 A.L. 

R. 358. 

Conn.—Connecticut Co. v. Town of 
Stamford, 110 A. 554, 95 Conn. 26. 
La.—State v. Jackson, 94 So. 150, 152 
La. 656. 

Mass.—^Loeatelli v. City of Medford, 
192 N.E. 67, 287 Mass. 560, cer¬ 
tiorari denied 55 S.Ct. 636, 294 U. 

S. 727, 79 L.Ed. 1257. 

Mo.—Max v. Barnard-Belckow Drain¬ 
age Dist., 32 S.W.2d 583. 326 Mo. 
723—^Anderson v. Inter-River 

Drainage & Levee Dist., 274 S.W. 
448, 309 Mo. 189. 

N.T.—In re East 177th St., Borough 
of Bronx, City of New York, 204 N. 
Y.S. 433, 209 App.Div. 108—Bronx 
Chamber of •Commerce v. Pullen, 21 
N.Y.S.2d 474, 174 Misc. 524—Jordan 

V. Smith, 242 N.Y.S. 142, 137 Misc. 
341, affirmed 173 N.E. 877, 254 N.Y. 
585. 

N.C.—^Pemberton v. City of Greens¬ 
boro, 181 S.B. 258. 208 N.C. 466. 
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Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993, 
60 Ohio App. 443—^Van Gunten v. 
Worthley, 159 N.E. 326, 25 Ohio 
App. 496. 

Pa.—Appeal of White, 134 A. 409, 287 
Pa. 259, 53 A.L.R. 1215. 

Tex.—^Lombardo v. City of Dallas, 73 
S.W.2d 475, 124 Tex. 1, affirming, 
Civ.App., 47 S.W.2d 495—Chicago, 
R. I. & G. Ry. Co. V. Tarrant Coun¬ 
ty Water Control & Improvement 
Dist. No. 1. 73 S.W.2d 55, 123 
Tex. 432, answering certified ques¬ 
tions, Civ.App., 76 S.W.2d 147, and 
certiorari denied 55 S.Ct. 921, 295 
U.S. 762, 79 L.Ed. 1704—Ex parte 
Clark. Cr., 140 S.W.2d 854. 

Vt.—State V. Quattropani, 133 A. 
352, 99 Vt. 360. 

Wis.—State v. Harper, 196 N.W. 461, 
182 Wis. 148, 33 A.L.R. 269. 

20 C.J. p 519 note 48 [a]. 

Prohibition of hnBiuess 

“Private property used in a busi¬ 
ness prohibited by a valid police reg¬ 
ulation may be depreciated in value 
by such legislation without any pro¬ 
vision to compensate the owner for 
his loss.”—^Hawkins v. City of Red 
Cloud, 243 N.W. 431, 123 Neb. 487, ap¬ 
peal dismissed Hawkins v. City of 
Red Cloud, Neb., 53 S.Ct. 660, 289 U.S. 
704, 77 L.Ed. 1461. 

55. U.S.—^Pennsylvania Coal Co. v. 
Mahon. 43 S.Ct. 158, 260 U.S. 393, 
67 L.Bd. 322, 28 A.L.R. 1321, re¬ 
versing Mahon v. Pennsylvania 
Coal Co., 118 A. 491, 274 Pa. 489— 
Hulen V. City of Corsicana, C.C.A. 
Tex., 65 P.2d 969, certiorari denied 
City of Corsicana v. Hulen, 54 S.Ct. 
77, 290 U.S. 662, 78 L.Ed. 573—Del¬ 
aware, L. & W. R. Co. V. Town of 
Morristown, C.C.A.N.J., 14 P.2d 267, 
certiorari granted 47 S.Ct. 335, 273 
U.S. 686, 71 L.Ed. 840, reversed on 
other grounds 48 S.Ct. 276, 276 U.S. 
182, 72 L.Ed. 623, 66 A.L.R. 756— 
Buck V. Harton, D.C.Tenn., 33 F. 
Supp. 1014—^Ambler Realty Co. v. 
Village of Euclid, D.C.Ohio, 297 F. 
307, reversed on other grounds Vil¬ 
lage of Euclid V. Ambler Realty 
Co., 47 S.Ct. 114, 272 U.S. 365, 71 L. 
Ed. 303. 

Cal.—City of Los Angeles v. Aitken, 
62 P.2d 586, 10 Cal.App.2d 460. 
Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
.S.Ct. 766, 303 U.S. 627, 82 L.Bd. 
1088. 

Ill.—Sanitary Dist. of Chicago v. 
Commonwealth Edison Co., 192 N. 
E. 248, 357 111. 265. 
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by depriving the owner of all profitable use of the 
property not per se injurious or pernicious.6® The 
legislature may, under the police power, within the 
limitations stated, and without infringing consti¬ 


tutional inhibitions against the taking of property 
without compensation, authorize the abatement of a 
nuisance or the destruction of property constituting 
it, or both,5*^ or the destruction of property having 


Iowa.—City of Des Moines v. Man¬ 
hattan on Co., 184 N.W. 823, 193 
Iowa 1096, 23 A.L.^t. 1322. 

Md.—Lipsitz V. Parr, 164 A. 743, 164 
Md. 222. 

Mass.—Campbell v. City of Boston, 
195 N.E. 802, 290 Mass. 427. 

Mo.—Bellerive Inv. Co. v. Kansas 
City, 13 S.W.2d 628, 321 Mo. 969. 
N.J.—^Vassallo v. Board of Com’rs 
of City of Orange, 15 A.2d 603, 
125 N.J.Ljaw 419, reversing 11 A.2d 
250, 124 N.J.Law 153. 

Vt.—State V. Quattropani, 133 A. 352, 
99 Vt. 360. 

Wash.—Conger v. Pierce County, 198 
P. 377, 116 Wash. 27, 18 A.L.R. 393. 
Wis.—^Wisconsin Telephone Co. v. 
City of Milwaukee, 270 N.W. 336, 
223 Wis. 251—^Mehlos v. Milwaukee, 
146 N.W. 882, 156 Wis. 591, 61 
Li.R.A.,N.S., 1009, Ann.Cas.l915C 

1102 . 

20 C.J. p 520 note 49. 

“The police power has Its limita¬ 
tions in the extent of the talcing or 
the diminution of the value of prop¬ 
erty affected. When it reaches a 
certain magnitude, in most if not 
all cases there must be an exercise of 
eminent domain and compensation 
to sustain the act' So the question 
depends upon the particular facts.’ 
Pennsylvania Coal Co. v. Mahon, Pa., 
260 U.S. 393, 413, 43 S.Ct 158, 159, 
67 L.Bd 322, 28 A.L..R. 1321.”— 

State v. Hillman, 147 A. 294, 299, 
110 Conn. 92. 

Use giving property value 
Under the police power, certain 
uses of private property may be 
prohibited without compensation, but 
lawful uses to which property can 
be put, giving it the value which it 
possesses, cannot be restricted and 
the value destroyed or partially de¬ 
stroyed, even for a public use, with¬ 
out making compensation to the own¬ 
er.—State ex rel. Penrose Inv. Co. 
V. McKelvey, 256 S.W. 474, 801 Mo. 1. 

Matter not inimical to public wel¬ 
fare 

”As long as the thing itself is not 
inimical to the public welfare, the 
legal right to use and exclude can¬ 
not be withdrawn or repealed by the 
exercise of the uncompensating po¬ 
lice power.”—Clifton Hills Realty Co. 
V. City of Cincinnati, 21 N.B.2d 993, 
998, 60 Ohio App. 443. 

Bemoving instrumentalities of light, 
ing company 

City's right to erect its own light¬ 
ing system does not pertain to its 
governmental capacity nor its police 
power, but rather to its proprietary 
or quasi-private capacity, and it 
nkay not as a matter of public right, 


and without compensation, clear a 
space for the. instrumentalities of 
its system by removing or relocat¬ 
ing the instrumentalities of the sys¬ 
tem of a lighting company occupying 
the streets by virtue of a franchise 
legally granted, rights under which 
constitute property.—City of Los 
Angeles v. Los Angeles Gas & Elec¬ 
tric Corporation, Cal., 40 S.Ct. 76, 251 
U.S. 32, 64 L.Ed. 121, affirming, D.C., 
Los Angeles Gas & Electric Co. v. 
City of Los Angeles. 241 P. 912. 

56. Utah.—Bountiful City v. De 
Luca, 292 P. 194, 77 Utah 107, 72 
A.L.R. 657. 

57. Us.— Upton v. Felton. ’D.C.Neb.. 
4 F.Supp. 585. 

Fla.—Pompano Horse Club v. State, 
111 So. 801, 93 Fla. 415, 52 A.L.R. 
51. 

Ga.—^Rowland v. Morris, 111 S.E. 389, 
152 Ga. 842. 

Iowa.—Loftus V. Department of 
Agriculture of State of Iowa, 232 
N.W. 412, 211 Iowa 556, appeal dis¬ 
missed 51 S.Ct. 647, 283 U.S. 809, 
75 L.Bd. 1427. 

La.—State v. Jackson, 94 So. 150, 
152 La. 656. 

Mo.—State ex rel. Penrose Inv. Co. 
V. McKelvey, 256 S.W. 474, 301 
Mo. 1. 

N.Y.—Sapersteln v. Berman, 195 N, 
T.S. 1, 119 Misc. 205. 

Okl.—Hummel v. State, Cr., 99 P. 
2d 913. 

Tenn.—Jackson v. Bell, 226 S.W. 207, 
143 Tenn. 452. 

20 C.J. p 520 note 50. 

Pabllo necessity as limiting right 
In the exercise of the police power 
by a city, property which is a men¬ 
ace to public safety or health may 
be destroyed without compensation, 
when necessary to protect the pub¬ 
lic, but the public necessity is the 
limit of the right.—^Polsgrove v. 
Moss, 167 S.W. 1133, 164 Ky. 408. 
Particular nuisances 

(1) Property liable to fire.—Jack- 
son V. Bell, 226 S.W. 207, 143 Tenn. 
452. 

(2) Diseased animals. 

Cal.—AfConso Bros. v. Brock, 84 P. 

2d 515, 29 CaLApp.2d 26. 

Gra.—^Rowland v. Morris, 111 S.E. 
389, 152 Ga. 842. 

Iowa.—Loftus V. Department of 
Agriculture of State of Iowa, 232 
N.W. 412, 211 Iowa 566, appeal 
•dismissed 51 S.Ct. 647, 283 U.S. 
809, 75 L.Bd. 1427. 

Ohio.—Kroplin v, Truax, 166 N.E. 
498, 119 Ohio St 610. 

(3) Diseased or infected trees or 
plants. 


U.S.—Upton V. Felton, D.C.Neb., 4 
F.Supp. 585. 

La.—Louisiana State Board of Agri¬ 
culture and Immigration v. Tanz- 
mann, 73 So. 854, 140 La. 756, 
L.R.A.1917C, 894, Ann.Cas.l917E 

217. 

Va.—Bowman v. Virginia State Ento¬ 
mologist, 105 S.E. 141, 128 Va. 
351, 12 A.L.R. 1121. 

20 C.J. p 620 note 50 [a] (2). 

(4) Property used for unlawful 
and Immoral purposes.—^Bunkley v. 
Commonwealth, 108' S.E. 1, 130 Va. 
55. 

(5) “Blind tiger.”—State v. Nejin. 
74 So. 103, 140 La. 793. 

(6) Premises used for gambling. 
—Pompano Horse Club v. State, 111 
So. 801, 93 Fla. 415, 52 A.L.R. 51. 

(7) “Spite fence.”—Saperstein v. 
Berman, 195 N.Y.S. 1, 119 Misc. 205. 

(8) Other nuisances see 20 C.J. p 
520 note 50 [a]. 

Acquisition of property in equity 
“Property is condemned for pub¬ 
lic use at law; it cannot be acquired 
in equity under the guise of abating 
a nuisance.”—City of Johnstown v. 
Fearl, 176 A. 20, 22, 317 Pa. 164. 
Matter not actually nuisance 

(1) A statute cannot declare a 
thing a nuisance which is obviously 
not a nuisance, the abatement of 
which as a nuisance would violate 
the constitutional guaranty of just 
compensation for private property 
taken for public use.—U. S. v. Cohem 
D.C.MO., 268 F. 420. 

(2) If property is destroyed un¬ 
der mistaken belief that it was nui¬ 
sance, it is taken for “public use” 
within constitution, and owner’s loss: 
should be made good.—^McMahon v. 
City of Telluride, 244 P. 1017, 79» 
Colo. 281, 46 A.L.R. 358. 

(3) The legislature in the exercise 
of its police power may within lim¬ 
its declare what acts shall consti¬ 
tute a nuisance, but it may not arbi¬ 
trarily declare that a nuisance which 
in fact is not such, and it has no 
power over private property in the 
lawful enjoyment of some person, to 
declare it a nuisance and make its 
use a misdemeanor, without provid¬ 
ing compensation to the owner.— 
State V. Bancroft, 134 N.W. 330, 148 
Wis, 124, 38 L.R.A.,N.S., 526. 
Operation of curb markets 

Municipal ordinance declaring curb 
markets a nuisance,- requiring per¬ 
mits for operation thereof, and giv¬ 
ing commission arbitrary power to 
grant or refuse permits was held 
violative of constitutional provision 
against taking of private property- 
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an unlawful existence,5^ and make other reasonable general welfare 
regulations to promote the public health^^ and the been held to be 


without compensation.—Jones v. City i 
of Atlanta, 179 S.E. 922, 51 Ga.App. 
218, 

58. La.—State v. Jackson, 94 So. 
150, 152 La. 656. 

liquors nxilawftilly kept for sale 
may be seized and destroyed under 
the police power without compensa¬ 
tion to the owner.—State v. Jackson, 
94 So. 150, 152 La. 656—20 C.J. p 
523 note 55. 

59. Cal.—Patrick v. Riley, 287 P. 
455, 209 Cal. 350. 

Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
S.Ct. 765, 303 U.S. 627, 82 L.Ed. 
1088. 

N.T.—Edgar A Levy Leasing Co. v. 
Siegel. 186 N.T.S. 5, 194 App.Div. 
482, affirmed 130 N.E. 923. 230 N.Y. 
634, and affirmed 42 S.Ct. 289, 258 
U.S. 242, 66 L.Ed. 595—Jordan v. 
Smith, 242 N.Y.S. 142, 137 Misc. 
341, affirmed 173 N.E. 877, 254 N.Y. 
585. 

N.C.—Pemberton v. City of Greens¬ 
boro. 181 S.E. 258, 208 N.C. 466. 
Utah.—Salt Lake City v. Bernhagen, 
189 P. 583, 56 Utah 159. 

Vt.—State V. Quattropani, 133 A. 352, 
99 Vt. 360. 

20 C.J. p 521 note 51. 

ATylTHflJg 

(1) Diseased animals may be de¬ 
stroyed, under the police power, 
without compensation. 

Cal.—^Affonso Bros. v. Brock. 84 P, 
2d 515, 29 Cal.App.2d 26—Coelho v. 
Truckell, 48 P.2d 697, 9 Cal,App,2d 
47. 

Iowa.—^Loftus V. Department of 
Agriculture of State of Iowa, 232 
N.W. 412, 211 Iowa 566, appeal dis¬ 
missed 51 S.Ct. 647, 283 U.S. 809, 
75 L.Ed. 1427. 

Tenn.—Knox County v. Kreis, 236 S. 
W. 1, 145 Tenn. 340. 

(2) Summary destruction of dis¬ 
eased animals is not taking of 
private property for public use, nor 
does a statute providing for deter¬ 
mining value of destroyed cattle by 
appraisal by representatives of own¬ 
er and department of agriculture 
have such effect.—^Kroplin v. Truax, 
165 N.E. 498, 119 Ohio St. 610. 

■ (3) A statute authorizing the de¬ 
struction of Infected cattle-and pay¬ 
ment to the owner of one half of 
their value is. purely a police mea¬ 
sure, and does not authorize the tak¬ 
ing of cattle by payment of the 
statutory valuation so as to entitle 
a county to the salvage value of the 
destroyed cattle.—^Knox County v. 
Kreis, 236 S.W. 1, 145 Tenn. 340. 

(4) Code authorizing counties to 
appropriate funds for eradication of 
tuberculosis amongst animals was 


' held not “deprivation of property 
without compensation.*’—State v. 
Commissioners of Miami County, 165 
N.E. 502, 119 Ohio St. 624. 

(5) Quarantining infected cattle, 
and treating them for the eradication 
of disease, as authorized by stat¬ 
ute, is not such a taking of property 
for public use as requires compen¬ 
sation to be made to the owner.— 
Rowland v. Morris, 111 S.E. 389, 152' 
Ga. 842. 

(6) Since stipulated evidence 
showed conflicting medical opinions 
concerning reliability of bovine tu¬ 
berculin tests, statute providing for 
such tests could not be held unrea¬ 
sonable or unconstitutional.—^Panther 
V. Department of Agriculture of 
Iowa, 234 N.W. 560, 211 Iowa 868. 

(7) It is a valid exercise of po¬ 
lice power to forbid the erecting or 
using of any building in a city for 
a stable for more than four horses 
without a license from the board of 
health.—^Newton v. Joyce, 44 N.E. 
116, 166 Mass. 83, 55 Am.S.R. 385. 

(8) An ordinance of a board of 
health requiring a permit for the re¬ 
moval of dead animals by others than 
the contractor does not take property 
for public use without compensation. 
—Schwarz Bros. Co. v. Jersey City 
Bd. of Health, 87 A. 463, 84 N.J.Law 
735, affirming 83 A 762, 83 N.J.Law 
81. 

4 (9) An ordinance of the state 
board of health for the semiannual 
inspection of cows used in the dairy 
business to ascertain whether they 
suffer from tuberculosis or other 
contagious diseases was held not to 
take private property without com¬ 
pensation.—^Hawkins v. Hoye, 66 So. 
741, 108 Miss. 282, suggestion of er¬ 
ror denied 66 So. 1015. 

Paitioular r^rtOations held a prop¬ 
er exercise of the police power and 
not a taking of property without 
compensation: 

(1) Ordinance requiring sale of 
milk in original containers.—City of 
Milwaukee v. Childs Co., 217 N.W. 
703, 195 Wis. 148. 

(2) Statute requiring employers to 
provide for protection of employees 
from occupational diseases.—St. Jo¬ 
seph Lead Co. v. Jones, C.C.A.Mo., 
70 P.2d 476. 

(3) Health regulation requiring all 
“rot” and “spot” eggs in establish¬ 
ments where eggs are handled for 
food or mechanical purposes to be 
denatured in a water-tight metal 
container.—Commonwealth v. E. E. 
Wilson Co., 135 N.E. 376, 241 Mass. 
406. 

(4) Municipal regulation prescrib¬ 
ing requirements as to windows for 
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of the community.®® So, it has 
an exercise of the police power, 

rooms occupied for living purposes. 
—^Daniels v. City of Portland, 265 P. 
790, 124 Or. 677, 59 A.L.R. 612. 

(5) Ordinance preventing installa¬ 
tion and operation of an “Automatic 
Coin-in-the-Slot Gasoline Pump” at a 
gasoline filling station without an 
attendant.—Hawkins v. City of Red 
Cloud, 243 N.W. 431, 123 Neb. 487, 
appeal dismissed Hawkins v. City of 
Red Cloud, Neb., 63 S.Ct 660, 289 U. 
S. 704, 77 L.Ed. 1461. 

(6) Ordinance providing for re¬ 
moval and disposal of garbage.—Salt 
Lake City v. Bernhagen, 189 P. 583, 
56 Utah 159—20 C.J. p 521 note 51 
Cd] (2). 

(7) A provision in ordinance of 
township board of health, regulating 
dumping on or filling up of any 
grounds in township, that no permit 
should be necessary for township 
resident’s deposit of garbage or 
refuse resulting from use and oc¬ 
cupation of his own premises, did not 
divest owners of farm in such town¬ 
ship of use thereof for purpose of 
raising hogs, fed by garbage col¬ 
lected by other municipalities, with¬ 
out compensation.—^Earruso v. Board 
of Health of Bast Hanover Tp., Mor¬ 
ris County, 200 A. 755, 120 N.J.Law 
463. 

Defective sewage taaik 

Landowners could recover for 
damages to land caused by overflow 
from defective municipal sewage 
septic tank, in view of constitutional 
prohibition against taking or dam¬ 
aging of private property for public 
purposes, as against municipality’s 
contention that in maintaining tank 
it was exercising police power of 
conserving public health.—^Hodges v. 
Town of Drew, 159 So. 298, 172 Miss. 
668 . 

GO. Mass.—Cosmopolitan Trust' Co. 

V. Mitchell, 136 N.E. 403, 242 Mass. 

95. 

N.Y.—Edgar A Levy Leasing Co. v. 

Siegel, 186 N.Y.S. 5, 194 App.Div. 

482, affirmed 130 N.E. 923, 230 N.Y. 

634, and affirmed 42 S.Ct. 289, 258 

U.S. 242, 66 L.Ed. 595—People v. 

Caponigri, 6 N.Y.S.2d 577, 169 

Misc. 9—Jordan v. Smith, 242 N. 

Y.S. 142, 137 Misc. 341, affirmed 

173 N.E. 877, 254 N.Y. 685. 

Ofiio.—Grown v. City of Cleveland, 

181 N.E. 897, 125 Ohio St. 455, 84 

A.L.R. 708. 

20 C.J. p 521 note 52. 

Farticnlar regulations held a prop¬ 
er exercise of the police power and 
not a taking of property without 
compensation: 

(1) Depositors’ Guaranty Law.— 
First State Bank of Claremont 
Smith, 207 N.W. 467, 49 S.D. 518. 
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rather than of the right of eminent domain, to for¬ 
bid the use of property in a manner hurtful to the 
health and comfort of the community.®! 

The destruction of property to avert impending 
^ eril, as to prevent the spread of fire®2 or the wash¬ 
ing out of a highway during a freshet,®® or to control 
floods,®^ is an exercise of the police power, and not 
a taking under the power of eminent domain. 

Sunday laws .do not destroy or appropriate pri¬ 


vate property without just compensation.®^ 

Workmen's compensation acts have been upheld 
against the contention that they violated provisions 
against the taking of property for public use with¬ 
out compensation.®® 

§ 7. -Regulating Buildings^ Billboards, 

and Advertising Signs; Zoning 

Building or zoning regulations do not deprive owners 
of property without compensation If they constitute a 


(2) Liquor control act.—^Franken¬ 
stein V. Leonard, 16 N.B.2d 424, 134 
Ohio St. 251. 

(3) Milk control act. 

Ind.—^Albert v. Milk Control Board, 
200 N.B. 688, 210 Ind. 283. 

N.j.—State Board of Milk Control v. 
Newark Milk Co., 179 A. 116, 118 
N.J.Ea. 504. 

Or.—Savage v. Martin, 91 P.2d 273, 
161 Or. 660. 

(4) Unemployment Insurance Act. 
—W. H. H. Chamberlin, Inc., v. An¬ 
drews, 286 N.T.S. 242, 159 Mlsc. 124, 
modified on other grounds 2 N.E.2d 
22, 271 N.T. 1, 106 A.L.R. 1519, af¬ 
firmed 57 S.Ct. 122, 299 U.S. 516, 81 
L.Ed. 380, rehearing denied 57 S.Ct. 
926, 301 U.S. 714, 81 L.Ed. 1366. 

(5) • War Prohibition Act.—^Han¬ 
nah & Hogg v. Clyne, D.C.I11., 263 P. 
699. 

(6) Laws and regulations prohibit¬ 
ing the use of the voice or public 
address system to advertise and sell 
wares.—^People v. Caponigrl, 6 N.T. 
S.2d 577, 169 Misc. 9. 

(7) Ordinance regulating storage 
of infiammable liquid. 

U.S.—City of Marysville v. Standard 
Oil Co., C.C.A.Kan., 27 F.2d 478, 
certiorari granted Standard Oil 
Co. V. City of Marysville, 49 S.Ct. 
177, 278 U.S. 596, 73 L.Ed. 527, 
and affirmed 49 S.Ct. 430, 279 U.S. 
582, 73 L.Ed. 866, rehearing denied 
60 S.Ct. 79, and interpretation of 
decision denied 51 S.Ct. 38, 282 U.S. 
797, 75 L.Ed. 718. 

Jowa.—Cecil v. Toenjes, 228 N.W. 
874, 210 Iowa 407. 

(8) Ordinance, regulating dealings 
in corn sugar, including brewer's su¬ 
gar, and prohibiting sale to persons 
reasonably believed to be purchas¬ 
ing under fictitious name or for il¬ 
legal use.—Grown v. City of Cleve¬ 
land, 181 N.E. 897, 125 Ohio St. 455, 
84 A.L.R. 708. 

(9) Statute regulating real estate 
brokers and creating real estate com¬ 
mission. 

Fla.—State ex rel. Davis v. Rose, 122 
So. 225. 95 Fla. 710. 

Ky.—Hoblitzel v. Jenkins, 268 S.W. 
764, 204 Ky. 122. 

(10) Statute limiting attorney’s 
fees in compensation cases to 
amount fixed by industrial board.— 


Buckler v. Hilt, 200 N.E. 219, 209 
Ind. 541, 103 A.L.R. 901. 

(11) Statute as to registering 
dogs.—Ponder v. State, 212 S.W. 417, 
141 Tenn. 481. 

(12) Acts authorizing condemna¬ 
tion of vehicles used in illegal trans¬ 
portation of liquor.—State v. Killens, 
101 S.E. 911, 14,9 Ga. 735—Mack v. 
Westbrook, 98 S.E. 339, 148 Ga. 690. 

(13) Ordering wheat crop to be 
plowed up, to check corn borer.— 
Van Gunten v. Worthley, 159 N.E. 
326, 25 Ohio App. 496. 

(14) Statute regulating business of 
butchers and meat dealers, to prevent 
theft of live stock.—Jungst v. Bald¬ 
ridge, D.C.Idaho, 61 P.2d 379, appeal 
dismissed 51 S.Ct. 20, 282 U.S. 906, 75 
L.Ed. 797. 

(16) Statute requiring all sheep 
within state to be annually dipped. 
—State V. Hall, 194 P. 476, 27 Wyo. 
224. 

(16) Statute authorizing restraint 
on the quantity produced by the 
lemon Industry and the amount to be 
marketed.—Agricultural Prorate 

Commission v. Superior Court in and 
for Los Angeles County, 55 P.2d 495, 

5 Cal.2d 550. 

• (17) West Virginia Housing Act, 
read in conjunction with the United 
States Housing Act.—Chapman v. 
Huntington. W. Va., Housing Au¬ 
thority, W.Va., 3 S.E.2d 502. 

(18) Ordinance prohibiting storage 
of more than three automobiles in 
buildings occupied for living or 
sleeping quarters.—Bellerive Inv. Co. 
V. Kansas City, 13 S.W.2d 628, 321 
Mo. 969. 

(19) Enforcement of obligation of 
owner of a private right of way 
through farm lands of others to a 
public highway to build and keep up 
one half of fence on each side of his 
^ay.—Zarbaugh v. Ellinger, 124 N.E. 
68, 99 Ohio St. 133, 6 A.L.R. 208, af¬ 
firming 120 N.B. 879, 97 Ohio St. 340. 

(20) Tick eradication law, requir¬ 
ing dipping of cattle, was held not 
void as authorizing injury to private 
property for public use without 
compensation, as the dipping process 
is harmless to the animals when 
properly handled, and removes the 
cause of disease.—^Page v. Tucker, 
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Tex.Civ.App., 218 S.W. 584, affirmed, 
Com.App., 288 S.W. 809. 

(21) Such law held not subject to 
objection that It attempts to vest in 
the sheriff, acting under direction of 
the live stock sanitary commission, 
authority to enter on plaintiff's 
premises and seize and mistreat 
plaintiff's cattle without compensa¬ 
tion for, or protection against, in¬ 
juries likely to result from such 
seizure and treatment.—Serres v. 
Hammond, Tex.Civ.App., 214 S.W. 
596. 

(22) If, under a tick eradication 
law making no provision for payment 
to stock raisers for damages suffered 
from dipping cattle as required by 
the inspectors, the material in which 
complainants were ordered to dip 
their cattle was so poisonous or in¬ 
jurious as to result in death or seri¬ 
ous Injury 'to stock, complainants 
cannot be required to comply there¬ 
with, and thus have their property 
taken, destroyed, or damaged without 
compensation.—^Neal v. Cain, Tex,Civ. 
App., 247 S.W. 694—^Neal v. Boog- 
Scott, Tex.Civ.App.. 247 S.W. 68«. 

(23) Statute relating to nonliabili¬ 
ty of owner or lessee of land in 
grazing district for permitting stock 
to stray on another’s land within dis¬ 
trict was held permissible and not 
mandatory and hence not unconstitu¬ 
tional as providing for taking of 
private property for public use with¬ 
out compensation.—^Inselman v. Ber¬ 
ryman, 68 P.2d 527, 180 Okl. 136. 

61. Conn.—Scovill v. McMahon, 26 
A. 479, 62 Conn. 378, 36 Am.S.R. 
350, 21 L.R.A. 58. 

12 C.J. p 906 note 92. 

62;. Tex.—Keller v. Corpus Christi, 
50 Tex. 614, 32 Am.R. 613. 

20 C.J. p 522 note 53. 

68. Vt.—^Aitken v. Wells River, 40 
A. 829, 70 Vt. 308, 67 Am.S.R. 672, 
41 L.R.A. 566. 

64. Wash.—Short v. Pierce County, 
78 P.2d 610, 194 Wash. 421. 

65. Fla.—Gillooley v. Vaughn, 110 
So. 653, 92 Fla. 943. 

60 C.J. p 1037 note 70. 

6Gi U.S.—Lower Vein Coal Co. v. 
Industrial Board of Indiana, Ind., 
41 S.Ct. 262, 255 U.S. 144, 66 L.Ed. 
555, 

71 C.J. p 283 note 40. 
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Proper exercise of the police power; And prohibitions of, 
3r restrictions on, the erection of biiiboards and signs on 
Drivate property are not objectionable on that ground 
if public safety or welfare would be endangered thereby. 

Building or zoning regulations or restrictions 
ivhich constitute proper exercises of the police pow¬ 


er cannot be attacked as depriving owners of prop¬ 
erty without compensation;®'^ but such regulations 
may be so unreasonable and arbitrary, or so fail to 
show a material relation to the public health, safety, 
or welfare, as to amount to a deprivation of prop¬ 
erty, or the use thereof, without compensation,®* 


57- U.S.—^Armstrong: v. Goyco, C.C. 
A.Puerto Rico, 29 P.2d 900—^Amer¬ 
ican Wood Products Co. v. City of 
Minneapolis. D.C.Minn., 21 F.2d 440, 
affirmed, C.C.A., S5 P.2d 657. 

D.C.—Varela v. Bell, 10 F.2d 989, 56 
App.D.C. 124, certiorari denied U. 
S. ex rel. Varela v. Bell, 46 S.Ct. 
484, 271 U.S. 670, 70 L.Ed. 1143— 
Larrabee v. Bell, 10 F.2d 986, 56 
App.D.C. 121, certiorari denied U. 
S. ex rel. Varela v. Bell. 46 S.Ct. 
484, 271 U.S. 670. 70 L.Ed. 1143. 
Fla.—State ex rel. Taylor v. City of 
Jacksonville, 133 So. 114, 101 Fla. 
1241. 

III.—^People ex rel. Kirby v. City of 
Rockford, 2 N.E.2d 842, 363 Ill. 
531—^Tews V. Woolhiser, 185 N.E. 
82f7. 352 Ill. 212—Forbes v. Hub¬ 
bard, ISO N.E. 767, 348 Ill. 166— 
Deynzer v. City of Evanston, 149 
N.E. 790, 319 Ill. 226. 

Iowa.—City of Des Moines v. Man¬ 
hattan Oil Co., 184 N.W. 823. 193 
Iowa 1096, 23 A.L.R. 1322. • 
Kan.—Ware v. City of Wichita, 214 
P. 99. 113 Kan. 153. 

La.—State ex rel. Dema Realty Co. v. 
Jacoby, 123 So, 314, 168 La. 752— 
State ex rel. Roberts v. City of 
New Orleans, 110 So. 201, 162 La. 
202—State ex rel. Civello v. City 
of New Orleans, 97 So. 440, 154 
La. 271, 33 A.L.R. 260. 

Mass.—Slack v. Building* Inspector of 
Town of Wellesley, 160 N.E. 285, 
262 Mass. 404. 

Mo.—State ex rel. Oliver Cadillac Co. 
V. Christopher, 298 S.W, 720, error 
dismissed Oliver Cadillac Co. v. 
Christopher. 49 S.Ct. 17, 278 U.S, 
662, 73 L.Ed. 569—City of St. Louis 
V. Nash, 260 S.W. 985. 

N.H.—Sundeen v. Rogers, 141 A. 142, 
83.N.H. 253, 57 A.L.R. 950. 

N.T.—MacEwen v. City of New 
Rochelle, 267 N.T.S. 36, 149 Misc. 
251. 

Ohio.—^Pritz V. Messer, 149 N.E. 30, 
112 Ohio St, 628—Harris v. State, 
155 N.E. 166, 23 Ohio App. 33. 

R.I-—Jenney Mfg. Co. v. Zoning 
Board of Review of Town of East 
Providence, 9 A.2d 705—^Heffeman 
V. Zoning Board of Review of City 
of Cranston. 144 A. 674, 50 R.I. 
26. 

Utah.—Salt Lake City v. Western 
Foundry & Stove Repair Works, 
187 P. 829, 56 Utah 447. 

Wis.—State v. Harper, 196 N.W. 451, 
182 Wis. 148. 33 A.L.R 269. 

20 C.J. p 523 note 56. 

Building and zoning regulations gen¬ 
erally see the C.J.S. title Muni¬ 


cipal Corporations § 224, also 43 
C.J. p 326 note 11-p 357 note 37. 

Restrictions on. rebuilding 
Iowa.—City of Shenandoah v. Re- 
plogle, 199 N.W. 418, 198 Iowa 
423. 

Setback ordinance 

La.—Sampere v. City of New Or¬ 
leans. 117 So. 827, 166 La. 776, af¬ 
firmed 49 S.Ct. 262, 279 U.S. 812. 
73 L.Ed. 971. 

Minn.—State v. Houghton, 213 N.W. 
907, 171 Minn. 231. 

Ohio.—Harris v. State, 155 N.E. 166, 
23 Ohio App. 33. 

Pa.—^Appeal of Kerr, 144 A. 81, 294 
Pa. 246. 

Reduction of value of property 

(1) The reduction of property In 
money value as an incidental ef¬ 
fect of enactment of zoning regula¬ 
tions is not a compensable injury, 
rule of damnum absque injuria ap¬ 
plying.—West Bros. Brick Co. v. 
City of Alexandria, 192 S.B. 881, 
169 Va. 271, appeal dismissed 58 S. 
Ct. 369. 302 U.S. 668, 82 L.Ed. 508, 
rehearing denied 58 S.Ct. 480, 302 
U.S. 781, 82 L,Ed. 603. 

(2) Although a zoning ordinance 
operates to reduce value of proper¬ 
ty the use of which is restricted, 
such damage does not constitute the 
taking of private property within 
the constitutional inhibition, the 
owner sharing in the benefits result¬ 
ing from the exercise of the police 
power.—City of Little Rock v. Sun 
Building & Developing Co., 134’ S. 
W.2d 582, 199 Ark. 333. 

(3) ”Th€ mere fact that the ordi¬ 
nance is harsh and seriously depre¬ 
ciates the value of the complain¬ 
ant’s property is not enough to es¬ 
tablish its invalidity.”—^American 
Wood Products Co. v. City of Min¬ 
neapolis, D.C.Minn., 21 P.2d 440, 444, 
affirmed, C.C,A., 35 F.2d 657. 

Police power statute h^d appli- 
cable to ordinance, rather than em¬ 
inent domain statute.—Slack v. 
Building Inspector of Town of 
Wellesley, 160 N.E. 285, 262 Mass. 
404. 

es. Fla.—^Ex parte Wise, 192 So. 
872, 141 Fla. 222. 

Gsl—G lynn County Com’rs v. Cate, 
187 S.B. 636, 183 Ga. Ill, 

Ill.—^People ex rel. Kirby v. City of 
Rockford, 2 N.E.2d 842, 363 Ill. 
531—Tews- V. Woolhiser, 186 N. 
B. 827. 352 Ill. 212—^Forbes v. 
Hubbard, 180 N.E. 767, 348 Ill. 166 
—^Klever Shampay Karpet Klean-| 
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I ers V. City of Chicago, 238 III. 
I App. 291. 

Mo.—State ex rel. Better Built Horae 
& Mortgage Co. v. Davis, 259 S.W. 
80, 302 Mo. 307—State ex rel. Bet¬ 
ter Built Home & Mortgage Co. 
V. McKelvey, 256 S.W. 496, 301 
Mo. 130—City of St. Louis v. Ev- 
raiff, 256 S.W. 489, 301 Mo. 231— 
State ex rel. Penrose Inv. Co. v. 
McKelvey, 256 S.W. 474, 301 Mo. 
1 . 

N.J.—Heller v. Village of South 
Orange, 130 A. 534, 3 N.J.Misc. 
1076. 

Ohio.—City of Youngstown v. Kahn 
Bros. Bldg. Co., 148 N.E. 842, 112 
Ohio St. 654, 43 A.L.R. 662. . 

Pa.—In re White, 86 Pa.Super. 502, 
afiimted 134 A. 409, 287 Pa. 259, 
63 A.L.R. 1215. 

Wash.—State v. MacDulf, *297 P. 

733, 161 Wash. 600, followed in 
• 297 P. 738, 161 Wash. 703. 

Wis.—Piper v. Ekern, 194 N.W. 159, 
180 Wis. 586, 34 A.L.R. 32. 

20 C.J. p 523 note 57. 

Setback ordlnaace 

N.J.—Michel v. Village of South 
Orange, 132 A. 337, 4 N.J.Misc. 
302. 

Valid scheme invalldly applied 

(1) “The general scheme of a 
zoning ordinance may be valid, yetr 
as applied to a particular property 
within the area zoned, such facts 
may exist that if the terms of the 
ordinance are enforced it would re¬ 
sult in an arbitrary and unreason¬ 
able injury to the owner of the* 
property or the confiscation there¬ 
of. In that situation, as applied to- 
such designated real estate, the or¬ 
dinance is void.”—^People ex rel. Kir¬ 
by V. City of Rockford, 2 N.E.2d 
842, 845, 363 Ill. 531. 

(2) *Tf the application of a zon¬ 
ing ordinance has the effect of com¬ 
pletely depriving an owner of the* 
beneficial use of his property, it 
would become the duty of the zon¬ 
ing board to relax its restrictions; 
so as to prevent confiscation of ai 
complainant’s lands without com¬ 
pensation, otherwise the ordinance* 
would be held bad.”—State ex rel- 
Hauck Investment Corporation v. 
City of Jacksonville, 133 So. 117, 101 
Fla. 1247—State ex rel. Strepper Re¬ 
alty C9rporation v. City of Jack¬ 
sonville, 133 So. 117, 101 Fla. 1247— 
State ex rel. Taylor v. City of Jack¬ 
sonville, 133 So. 114, 101 Fla. 1241. 
ProhibltioiL of stores 

N.J.—Ignaciunas v. Risley, 121 A. 
783, 98 N.J.Law 712, affirmed Ig— 
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as where an aesthetic purpose, rather than the pub¬ 
lic health or safety, was sought to be served,®^ or 
an ordinance admittedly limits property to a use 
which cannot reasonably be made of it.70 

The regulation of the subject of signboards has 
been declared an exercise of the police power 
and not of the power of eminent domain.'^i So 
a prohibition of, or restriction on, the erection 
of billboards and signs on private property, in so 
far as they constitute a menace to public safety 
or welfare, may be valid and not objectionable 
as a taking of property without compensation,^2* al¬ 
though the removal or destruction' of structures 
existing before the enactment and not constitut¬ 
ing nuisances per se cannot be compelled with¬ 
out compensation,*73 but unless the public safety 
or welfare is endangered, regulations which so re¬ 
strict the use of private property are invalid as an 
attempt to take the property for public use without 

compensation. 7^ 

§ 8. '-Regulating Fish and Game 

Reasonable laws relating to fish and game are within 
the state’s police power, and do not take property with. 


§ 9 

out compensation; but regulations in effect authorizing 
confiscation of private property, or preventing the pursuit 
of an otherwise lawful business, without compensation, 
invalidly exercise the power of eminent domain. 

The state has the absolute right to maintain its 
game and wild animals on any and all private lands, 
and in that act there is no element of trespass or 
taking.75 So the enactment of reasonable laws re¬ 
lating to, or for the protection of, fish and game 
is within the police power of the state, and not ob¬ 
jectionable as taking property without compensa¬ 
tion ;76 but regulations which in effect authorize 
the confiscation of private property without compen- 
sation,77 or which, without compensation, impose 
burdens so oppressive as to prevent the pursuit of 
an otherwise lawful business78 constitute an uncon¬ 
stitutional exercise of the power of eminent do¬ 
main. It has been held a valid exercise of police 
power to authorize the flooding of lands in order to 
create or raise a pond for fish culti;re.73 

§ 9. - Regulating Mines and Mining Op¬ 

erations 

Under the police power, and without violating pro¬ 
visions against taking property without compensation, 


naciunas v. Town of Nutley, 125 
A, 121, 99 N.J.Law 389—^Eaton v. 
Village of South Orange, 130 A. 
362, 3 N.J.Misc. 956. 

Piomhition of taking of deposits 
from land 

N.T.—^People v. Linabury, 209 N.T. 
S. 126. 

Befnsal of building permit with¬ 
out lawful reason.—State v. City of 
Charleston, 112 S.B. 577, 91 W.Va. 
318. 

Establishment of building lines 
Cl) “The weight of authority 
seems to be that building lines can¬ 
not be justified under the police 
power . . . but must be ac¬ 

complished by the exercise of the 
right of eminent domain with com¬ 
pensation.”—In re Opinion of the 
Justices, 128 A. 181, 185, 124 Me. 
501. 

(2) “A building line under . 
[statute] constitutes an , encum¬ 
brance upon land in the nature of 
an equitable easement for the ben¬ 
efit of the public; it is a taking 
of private property by eminent do¬ 
main for public use and the pro¬ 
cedure prescribed for such taking 
must be followed.”—Grove Hall 
Sav. Bank v. Town of Dedham, 187 
N.R 182, 183, 284 Mass. 92. 

(3) An order of street commis¬ 
sioners establishing building' lines 
on a street was ^ in the city of Bos¬ 
ton, held to operate, and intended to 
operate, as a taking of private 
property for public use under the 


power of eminent domain.—Curtis 
V. City of Boston, 142 N.B. 95, 247 
Mass. 417. 

(4) Town proceeding under special 
act providing for establishment of 
building lines and assessment of; 
benefits and damages, was exercis¬ 
ing right of eminent domain, not 
police power.—Bissell v. Town of 
Bethel, 155 A. 232, 113 Conn. 323. 

69. N.J.—^Levy v. Mravlag, 115 A. 
360, 96 N.J.‘Law 367—^Romar Re¬ 
alty Co. V. Board of Com'rs of 
Borough of Haddonfield, 114 A. 
248, 96 ]Sr.J.Law 117. 

70. Ill.—Tews V. Woolhiser, 185 N. 
B. 827, 352 Ill. 212. 

71. Okl.—Gibbons v. Missouri, K. 

• & T. R. Co., 285 P. 1040, 142 Okl. 

146. 

72. Ind.—General Outdoor Adver¬ 
tising Co. V. City of Indianapolis, 
Department of Public Parks, 172 
N.B. 309, 202 Ind. 86, 72 A.L.R. 
453. 

20 C.J. p 623 note 58. 

73. Ind.—General Outdoor Adver¬ 
tising Co. V. City of Indianapolis, 
Department of Public Parks, su¬ 
pra. 

74. N.J.—^Passaic v. Paterson Bill 
Posting Co., 62 A. 267, 72 N.J. 
Law 285. 

20 C.J. P 523 note 59. 

75. Wash.—Cook v. State, 74 P.2d 
199, 192 Wash. 602. 

76. U.S.—Cerritos Gun Club v. Hall, 
D.aCal., 21 F,Supp. 163, affirmed, 
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C.C.A., 96 F.2d 620—^Bayside Fish 
Flour Co. V. Gentry, D.C.Cal., 8 
F.Supp. 67, affirmed 56 S.Ct. 86, 

296 U.S. 660, 80 L.Bd. 470, va¬ 
cated 56 S.Ct. 166, 296 U.S. 547, 
80 L.Bd. 388, affirmed 56 S.Ct. 513, 

297 U.S. 422, 80 L.Bd. 772. 

Colo.—Maitland v. People, 23 P.2d 

116, 93 Colo. 59. 

Mass.—Commonwealth v. Worth, 23 
N.E.2d 891, 304 Mass. 313, 125 A.L. 
A. 1196. 

Neb.—^Bauer v. Game, Forestation 
and Parks Commission, 293 N.W. 
282. 

Wash.—Cook v. State, 74 P.2d 199, 
192 Wash. 602. 

20 C.J. p 523 note 61. 

AiLthoxiziiLg prohibition of fishing 
between certain dates 
Wash.—^Vail v. Seaborg, 207 P. 15, 
120 Wash. 126. 

77. Colo.—Hartman v. Tresise, 84 
P. 685, 36 Colo. 146, 4 L.R.A.,N.S., 
872. 

Wis.—State v. Becker, 255 N.W. 144, 
215 Wis. 664. 

20 C.J. p 523 note 62. 

Incorporating private property In¬ 
to wild life refuge without owners' 
consent and without compensation. 
—State V. Becker, 255 N.W. 144, 216 
Wis. 564. 

78. Mass.—Lyman v. Fisheries and 
Game Commissioners, 97 N.B. 66,^ 
211 Mass. 10. 

20 C.J. p 523 note 63. 

79. Mass.—Turner v. Nye, 28 N.B. 
1048, 154 Mass. 579, 14 L.RA. 487. 
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the state may enact reasonable laws for the proper regu¬ 
lation of mines, minerals, and mining operations; but 
particular provisions as to such operations have been held 
unconstitutional. 

The state may, in the exercise of its police pow¬ 
er, and without violating provisions against the tak¬ 
ing of property without just compensation, enact 
•reasonable laws for the proper regulation of mines 
and minerals, or the protection of the lives, health, 
and safety of those engaged in mining operations. 
On the other hand, a provision for the weighing 
of coal at mines which, without providing compen¬ 
sation, requires a public record to be kept for pub¬ 
lic use, has been held unconstitutional,as has a 
denial of the right of an owner of land to reduce 
to possession gas underlying his land.^^ So, too, the 
prevention of the sale in interstate commerce of oil 
or gas derived from the landowner’s property is a 
taking without compensation, and cannot be justi¬ 
fied under the power of a state to conserve its nat¬ 
ural resources.® 3 

§ 10. — Licenses 

Requiring a license, or imposing a license tax, for 
engaging in a particular activity is Justifiable under the 
police power, or as raising revenue, and is not a taking 


of private property without compensation, unless it 
amounts to confiscation of property or the tax is exces¬ 
sive. Revoking or refusing to renew a license is not such 
a taking. 

The requirement of a license or the imposition of 
a license tax, for engaging in a particular occupa¬ 
tion or activity is justifiable under the police power 
or for the purpose of raising revenue, and is not a 
taking of private property without compensation,®^ 
unless it amounts, in effect, to confiscation of the 
taxpayer’s property, or the tax is excessively out 
of proportion to its object.®^ Statutes have been 
held not violative of the constitutional provision 
against such taking because they required a license, 
and payment of a license fee, for the display on 
real estate of an advertisement of more than a stat¬ 
ed area,®® or authorized the use of motor vehicle 
license taxes for other than highway purposes,®'^ 
or because, in charging the time for procuring an 
automobile license, they permitted deduction where 
a previous license was obtained for a full year, but 
not where it was for six months.®® A statute, how¬ 
ever, which exacts a license for the right to cut ice 
in navigable waters is obnoxious to the constitu¬ 
tional provision forbidding such taking.®® 

Revocation; refusal to renew. The revocation of 


£0. Okl.—C. C. Julian Oil & Royal¬ 
ties Co. V. Capshaw, 292 P. 841, 
145 Okl. 237. 

20 C.J. p 524 note 66. 

Statute for prevention, of waste 
Cal.—Bandini Petroleum Co. v. Su¬ 
perior Court in and for Los An¬ 
geles County, 293 P. 899, 110 Cal. 
App. 123, afnrmed 52 S.Ct. 103, 
284 U.S. 8, 76 L.Ed. 136, 78 A.L.R. 
826. 

Okl.—Russell Petroleum Co. v. 

Walker, 15 P.2d 125, 160 Okl. 156 
—Russel v. Walker, 15 P.2d 114, 
160 Okl. 145—C. C. Julian Oil & 
Royalties Co. v. Capshaw, 292 P. 
841, 145 Okl. 237. 

Well-spacing act seeking to pro¬ 
tect the correlative rights of own¬ 
ers, in a common source of supply 
of oil and gas held not violative of 
provision.—Patterson v. Stanolind 
Oil & Gas Co., 77 P.2d 83, 182 Okl. 
155, appeal dismissed 59 S.Ct. 259, 
305 U.S. 376, 83 L.Ed. 231. 

Goittinission.'s order fixing 
mtun production of oil wells held, 
as applied to advantageously located 
producer, confiscatory apd void.— 
Rowan & Nichols Oil Co. v. Railroad 
Commission of Texas, D.C.Tex., 28 
P.Supp. 131, affirmed, C.C.A, Rail¬ 
road Commission of Texas v. Row¬ 
an & Nichols Oil Co., 107 P.2d 70, 
certiorari granted 60 S.Ct. 613, 309 
U.S. 646, 84 L.Ed. 999, reversed on 
other grounds 60 S.Ct. 1021, 310 U.S. 
573, 84 L.Ed. 1368, rehearing denied 
61 S.Ct. 66, and 61 S.Ct- 167. 


81. ni.—Mlllett V. People, 7 N.B. 
631, 117 Ill. 294, 57 Am.R. 869. 

82. Mont.—Gas Products Co. v. 
Rankin, 207 P. 998, 63 Mont. 372, 
24 A.L.R. 294. 

83. U.S.—Haskell v. Cowham, Okl., 
187 F. 403, 109 C.C.A. 235. 

84. U.S.—^Leonard v. Earle, 49 S. 
Ct. 372, 279 U.S. 392, 73 L.Ed. 754, 
affirming 141 A. 714, 156 Md. 252. 

Cal.—California Fireproof Storage 
Co. V. City of Santa Monica, 275 
P. 948, 206 Cal. 714. 

Colo.—^In re Interrogatories of the 
Governor on Chapter 118, Sess. 
Laws 1935, 52 P.2d 663, 97 Colo. 
587, 

Ill.—Stearns v. City of Chicago, 13 
N.E.2d 63, 368 Ill. 112, 114 A.L.R. 
1507. 

La.—State v. Wilson & Co. of Lou¬ 
isiana, 154 So. 636, 179 La. 648, 
appeal dismissed Wilson & Co. of 
Louisiana v. State of Louisiana, 
55 S.Ct. 78, 293 U.S. 518, 79 L.Ed. 
631. 

Pa.—Borough of Mahanoy City v. 
Pennsylvania Theatre Co., 16 Pa. 
Dist. 323, 3 Sch.Leg.Rec. 160. 

S.C.—Baker v. State Highway De¬ 
partment, 165 S.E. 197, 166 S.C. 
481. 

20 C.J. p 524 note 70. 

Taxation generally see infra § ■ 17. 

Blue Sky Baw, including subsec¬ 
tion excepting isolated sales of se¬ 
curities by owners or their repre¬ 
sentatives.—State V. Soeder, 249 N. 
W. 412, 216 Iowa 815. 
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Befnsai of pezxiait to sell cig¬ 
arettes.—Ford Hopkins Co. v. Iowa 
City, 248 N.W. 668, 216 Iowa 1286. 

Act authorizing injunction against 
practice of law by unlicensed person 
was valid, as against contention that 
it took property without compensa¬ 
tion, since right to practice law is; 
not a constitutional right but a 
privilege subject to control of leg¬ 
islature under police power.—Lamb 
V. Whitaker, 105 S.W.2d 105, 171 
Tenn. 485. 

85ii Ky.—Great Atlantic & Pacific 
Tea Co. v. Kentucky Tax Commis¬ 
sion, 128 S.W.2d 581, 278 Ky. 367. 
Ohio.—^Fisher Bros. Co. v. Brown, 
146 N.E. 100, 111 Ohio St. 602. 

But it has been said that “even 
if the [license] tax should destroy a 
business it would not be made in¬ 
valid or require compensation upon 
that ground alone. Those who enter 
upon a business take that risk.”— 
Alaska Fish Salting & By-Products 
Co. V. Smith, ‘ Alaska, 41 S.Ct. 219, 
220, 255 U.S. 44, 65 L.Ed. 489. 

86. Conn.—State v. Murphy, 98 A 
343, 90 Conn. 662. 

87. Ohio.—Calerdlne v. Freiberg, 
195 N.E. 854, 129 Ohio St. 453. 

8& S.C.—^Heslep v. State Highway 
Department of South Carolina, 171 
S.B. 913, 171 S.C. 186. 

89. Wls.—Rossmlller v. state, 89 
N.W. 839, 114 Wis. 169, 91 Am.S.R. 
910, 58 L.R.A. 93. 
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a license is not a taking of property without com¬ 
pensation,*® nor is a refusal to renew.*! 

§11. -Regulating Railroads and Other 

Public Service Corporations 

The constitutional protection of private property from 
appropriation for public use without compensation Is not 
abridged by reasonable exercise of the governmental pow¬ 


er to regulate public service corporations, but is abridged 
by an unreasonable exercise; and this rule applies to the 
regulation of rates. 

The constitutional protection of private property 
from appropriation for public use without compen¬ 
sation is not abridged by reasonable exercise of the 
governmental power to regulate public service cor¬ 
porations,but is abridged by an unreasonable ex- 


90 . Ind.—stone v. Fritts, 82 N.E. 
792, 169 Ind. 361, 15 L.R.A.,N.S., 
1147, 14 Ann.Cas. 295. 

20 C.J. P 524 note 72. 

91 . D.C.—Technical Radio Labora¬ 
tory V. Federal Radio Commis¬ 
sion. 36 F.2d 111, 59 App.D.C. 125, 
66 A.L.R. 1355. 

92. Ill.—Chicago & N. W. Ry. Co. 

V. Illinois Commerce Commission, 
158 N.E. 376. 326 Ill. 625, 55 A.L. 
R. 654. 

Kan.—Union Pac. R. Co. v. Court 
of Industrial Relations, 224 P. 51, 
115 Kan. 545. 

Md.—West V. Philadelphia, B. & 

W. R. Co., 141 A. 509, 155 Md. 104, 

‘ followed in The President and 

Commissioners of Port Deposit v. 
West. 141 A. 517, 155 Md. 124. 
Mass.—^New England Telephone & 
Telegraph Co. v. Department of 
■ Public Utilities, 159 N.E. 743. 262 
Mass. 137, 56 A.L.R. 784. 

N.J.—^Eastern New Jersey Power 
Co, V. Board of Public Utility 
Com*rs, 140 A.' 258, 6 N.J.Misc. 
118. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Taylor, 192 P. 349, 79 Okl. 142. 
Pa.—^Philadelphia Electric Co. v. 
City of Philadelphia, 152 A. 23, 
301 Pa. 291, dismissed 51 S.Ct. 
349, 283 U.S. 786, 75 L.Ed. 1414. 

20 C.J. p 524 note 74. 

Public operation 

(1) Statute providing for the pub¬ 
lic operation of the Boston Elevated 
Railway system, was not unconsti¬ 
tutional, as depriving the city of 
Boston of its property in subways 
and tunnels, without reasonable com¬ 
pensation, not contemplating any 
seisure by eminent domain.—City of 
Boston V. Treasurer and Receiver 
General, 130 N.E. 390, 237 Mass. 
403, affirmed City of Boston v. Jack- 
son, 43 S.Ct 129, 260 U.S. 309, 67 
L.Ed. 274. 

(2) The establishment of a mu¬ 
nicipal street railway system, which 
was not prohibited by plaintiff street 
railway’s franchise, did not consti¬ 
tute a taking of its property, requir¬ 
ing a resort to eminent domain.— 
United Railroads ot San Francisco 
V. City and County of San Francis¬ 
co, Cal., 39 S.Ct 361, 249 U.S. 617, 
63 L.Ed. 739, affirming, D.C, 239 F. 
987. 

CoxnpelUag removal of property 

(1) Public service corporation 
compelled to remove electrical con¬ 


duits under street to make way for 
subway was not entitled to com¬ 
pensation therefor under statute au¬ 
thorizing construction of subway.— 
Philadelphia Electric Co. v. City of 
Philadelphia, 152 A. 23, 301 Pa. 291, 
dismissed 51 S.Ct 349, 283 U.S. 786, 
75 L.Ed. 1414. 

(2) But it has been held that a 
city cannot compel public utility, 
lawfully occupying street under au¬ 
thority granted by city, to relocate 
its property without just compen¬ 
sation, in absence of contract so 
requiring, and that removal of elec¬ 
tric light company’s conduits and 
ducts, lawfully laid in street, at 
company’s expense, as interfering 
with city’s construction of water 
main, would amount to appropriation 
of property without just compensa¬ 
tion.—^Milwaukee Electric Ry. & 
Light Co. V. City of Milwaukee, 245 
N.W. 856, 209 Wis. 656. 

Purchase after lakdetezmijiate per- 
mit 

The acquisition by a city of the 
plant of a water company which has 
accepted an indeterminate permit 
is not a condemnation but a pur¬ 
chase, where the statute provides 
that a public utility by acceptance 
of such a permit shall be deemed to 
have consented to a future purchase 
by the city,—Janes v. Racine, 143 
N.W. 707, 165 Wis. 1. 

Telegraphs and telephones 

(1) The requirement of physical 
connection between telephone com¬ 
panies is not a taking of property, 
but a regulation imder the police 
power. 

Tex.—Southwestern Telegraph & 

Telephone Co. v. State, 207 S.W. 

308, 109 Tex. 337, affirming. Civ. 

App., 150 S.W. 604. 

20 C.J, p 524 note 74 [f]. 

Contra Pioneer Telephone & Tele¬ 
graph Co. V. State, 186 P. 934, 77 

Okl. 216. 

(2) “The Public Utilities Commis¬ 
sion . . . may require reason¬ 

able connection of public utility tel¬ 
ephone lines, so long as there is no 
interference with individual owner¬ 
ship and use, save to complement 
service by the transmission of mes¬ 
sages from other lines”; but the 
commission transcended its powers in 
its order requiring physical con¬ 
nection of lines of telephone com¬ 
panies by requiring that message 
originating on one line be trans¬ 
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ferred to the other line at nearest 
point of connection.—Gilman v. 
Somerset Farmers* Co-op. Telephone 
Co., 151 A. 440, 129 Me. 243. 

(3) Action of state corporation 
commission enjoining local telephone 
companies from constructing lines 
connecting their local exchanges, 
which would parallel established 
lines of another company, did not 
constitute taking of private prop¬ 
erty without just compensation.— 
Clifton Forge-Waynesboro Tele¬ 
phone Co. V. Commonwealth ex rel. 
Chesapeake & Potomac Telephone 
Co. of Virginia. 181 S.E. 439, 165 
Va. 38. 

(4) The order of the public utili¬ 
ties commission requiring improve¬ 
ments in the telegraph service fur¬ 
nished by a railway company did 
not constitute a taking of the rail¬ 
way company’s property without 
compensation.—Chicago, B. & Q. R. 
Co. V. Reed, 217 P. 322, 114 Kan. 190. 

(5) Statute requiring telephone 
companies to secure certificate of 
public convenience from public util¬ 
ities commission before exercising 
any permit, right, license, or, fran¬ 
chise to own or operate a plant in 
city in which other company fur¬ 
nishes adequate service was held not 
to take property for public use 
without compensation.—Celina & 
Mercer County Telephone Co. v. Un¬ 
ion-Center Mut. Telephone Ass’n, 133 
N.E. 540, 102 Ohio St. 487, 21 A.L.R. 
1145. 

Begnlations held reasonable or valid 

(1) “Recapture” paragraphs of 
Transportation Act 1920.—Dayton- 
Goose Creek Ry. Co. v. U. S., Tex., 
44 S.Ct 169, 263 U.S. 456, 68 L.Ed. 
388, 33 A.L.R 472, affirming, D.C., 
287 F. 728. 

(2) Enforcement of a railroad 
company’s duty to provide reason¬ 
ably adequate facilities for serving 
the public.—Baltimore & O. R. Co. 
V. Public Service Commission, 110 
S.E. 475, 90 W.Va. 1. 

(3) Statute imposing penalties on 
railroads using cars with defective 
safety appliances.—^U. S. v. Western 
& A. R. R., D.C.Ga., 297 F. 482. 

(4) Act forbidding wage reduc¬ 
tions by federal receivers of inter¬ 
state railways until after a hearing 
on twenty days’ notice.—^Birmlng^ 
ham Trust & Savings Co. v. At- 
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ercise.®® A state in acquiring a new right of way of way, taken for highway purposes, destroys ease- 
for a railroad in exchange for the railroad’s right ments of landowners under the power of eminent 


lanta, B. & A. By. Co., D.C.Ga., 271 
F. 731. 

(5) Statute authorizing elimina¬ 
tion of grade crossings in city.— 
City of Birmingham v. Louisville & 
N. R. Co., 112 So. 742, 216 Ala. 178. 

(6) Statute requiring railroad to 
build highway crossings and to 
maintain highways unobstructed 
over the entire right of way.—Chi¬ 
cago. R. I. & P. Ry. Co. V. Taylor, 
193 P. 349. 79 Okl. 142. 

(7) Statute directing railroads to 
construct and maintain cattle guards 
at pertain farm crossings.—Union 
Pac. R. Co. V. Court of Industrial 
Relations. 224 P. 51, 115 Kan. 545. 

(8) Order requiring construction 
of union passenger depot and aban¬ 
donment of present facilities.—^At¬ 
chison, T. & S. F. Ry. Co. v. Rail¬ 
road Commission of California, 288 
P. 775, 209 Cal. 460, affirmed 51 S. 
Ct. 553, 283 U.S. 380, 75 L.Ed. 1128 
—20 C.J. p 524 note 74 [a] (3). 

(9) Order directing a railroad 
company to build a siding to an ele¬ 
vator.—Chicago, R. I. & P. Ry. Co. 
V. Public Utilities Commission, 208 
P. 576. Ill Kan. 805. 

(10) Requirements under ordi¬ 
nances that railroad change grade 
crossing, install electric lights or 
crossing, gates, and safeguard cross¬ 
ing where strip across right of way 
is taken for street.—Houston & T. 
C. Ry. Co. V. City of Houston. Tex. 
Civ.App., 41 S.W.2d 352. 

(11) Order of public utility com¬ 
missioners confining different light¬ 
ing companies to different portions 
of borough.—^Eastern New Jersey 
Power Co. v. Board of Public Util¬ 
ity Com’rs, 140 A. 258, 6 N.J.Misc. 
118. 

(12) Action of a city in removing 
foundations of tracks, in order to 
lay water and sewer pipes across 
the tracks, and requiring company 
to restore the foundations.—Chica¬ 
go City Ry. Co. v. City of Chicago, 
154 N.B. 112, 323 Ill. 246, affirming 
238 Ill.App. 402. 

(13) Ordinance ordering removal 
of railway bridge piers from street 
held an exercise of the police pow¬ 
er, and not of eminent domain.— 
City of Shreveport v. Kansas City, 
S. & G. Ry. Co., 120 So. 290, 167 La. 
771, 62 A.L.R. 1512. 

(14) Proceedings for the separa¬ 
tion of railroad and highway grades 
held not an exercise of the right 
of eminent domain.—Case v. City 
of Saginaw, 288 N.W. 357, 291 Mich. 
130—^Mead v. Michigan Cent. R. Co., 
140 N.W. 973, 174 Mich. 521. 

(15) Order directing railroad com¬ 
mission to fix point and manner of 


crossing industrial railroad track 
with proposed spur was proper with¬ 
out first obtaining right of way by 
condemnation.—St. Louis Southwest¬ 
ern Ry. Co. V. Missouri Pac. Ry. Co., 
49 S.W,2d 1054. 185 Ark. 824, cer¬ 
tiorari granted 53 S.Ct. 95, 287 U.S. 
589, 77 L.Ed. 515, affirmed 53 S.Ct. 
516, 289 U.S. 76. 77 L.Ed. 1042. 

(16) While the financial burden 
of a highway relocation cannot ar¬ 
bitrarily be shifted from the state 
to a railroad corporation, such cor¬ 
poration may, in a proper case, and 
in the exercise of the police power, 
be compelled to relocate the cross¬ 
ing of a highway and its railroad. 
—Chicago & N. W. Ry. Co. v. Illi¬ 
nois Commerce Commission, 158 N.E. 
376, 326 Ill. 625, 55 A.L.R. 654. 

(17) Government’s failure to pay 
undisputed amount due carrier for 
transporting mails pending, suit on 
its counterclaim to recover excess 
profits of carrier under statutory 
recapture clauses was held not tak¬ 
ing of private property for public 
use without just compensation.— 
Richmond, F. & P. R. Co. v. Mc- 
Carl, 62 F.2d 203, 61 App.D.C. 290, 
certiorari denied 53 S.Ct. 506, 288 U. 
S. 615, 77 L.Ed. 988. 

(18) Where lessee's term had 
rightfully ended prior to elimina¬ 
tion of grade crossing, and lessor 
had taken down buildings, no com¬ 
pensation could be claimed for the 
buildings, which were not appro¬ 
priated under the right of eminent 
domain.—^Adamson v. Public Service 
Commission, 159 A. 52, 104 Pa.Super. 
588. 

(19) Where a railroad is operated 
over a street dividing the city into 
two parts, so that the public must 
cross the tracks in going from one 
part to the other, the public may 
cross the railroad' tracks and right 
of way at any point unless pro¬ 
hibited by law, and such crossing 
is not an -appropriation of private 
property or right of way, but an ex¬ 
ercise of the city's police' power.— 
City of De Funlak Springs v. Louis¬ 
ville & N. R. Co., 87 So. 47, 8l Fla. 
27. 

(20) Other railroad regulations 
see 20 C,J. p 524 note 74 [a]. 

93.- Md.—^West v. Philadelphia, B. 

& W. R. Co„ 141 A. 509, 155 Md. 

104, followed in The President and 

Commissioners of Port Deposit v. 

West. 141 A. 517, 155 Md. 124. 
Mass.—rNew England Telephone & 

Telegraph Co. v. Department of 

Public Utilities. 159 N.E. 743, 262 

Mass. 137, 56 A.L.R. 784. 

Mo.—'State ex rel. Ozark Power & 

Water Co. v. Public Service Com- 

794 . 


mission of Missouri, 229 S.W. 782, 

287 Mo. 522. 

Okl,—Sand Springs Ry. Co. v. Okla¬ 
homa Union Ry. Co., 227 P. 430* 
^ “The Public Utilities Commis¬ 
sion may, to some extent, affect aiid 
curtail the property and property 
rights of public utilities, but the 
commission may not, under the 
gruise of supervision, regulation, and 
control, take ’ such property and 
rights. Property and property rights 
may not be taken, excdpt- the tak¬ 
ing be by eminent domain.”—Gil¬ 
man V, Somerset Farmers' Co-op. 
Telephone Co., 151 A. 440, 443, 129 
Me. 243. 

Bequirlng servibe 

(1) The state cannot compel a 
corporation engaged in operating a 
public utility to serve the public 
without reaspnable compensation.— 
Northern Illinois Light & Traction 
Co. V. Illinois Commerce Commis¬ 
sion, 134 N.E. 142, 302 Ill. 11—-Mt. 
Carmel Public Utility & Service Co. 
V. Public Utilities Commission, 130 
N.B. 693, 297 Ill. SO'S, 21 A.L.R. 571. 

(2) Requiring an electric power 
company to furnish electricity to a 
part of a territory which it has not 
undertaken to serve would constitute 
the taking of private, property for 
public use without just compensa¬ 
tion.—State ex rel. Ozark Power & 
Water Co. v. Public Service Com¬ 
mission of Missouri, 229 S.W. 782, 
287 Mo. 522. ' 

(3) Telephone companies “cannot 
be required to furnish a service 
which they do, not hold themselves 
out as undertaking to furnish.”— 
New England Telephone Telegraph 
Co. V. Department of Public Utili¬ 
ties. 159 N.E. ‘743, 747, 262 Mass. 
137, 66 A.L.E, 784. 

(4) A legislative resolution re¬ 
quiring a name'd telephone company 
to construct and maintain telephone 
exchanges at two designated towns, 
which it was not required to main¬ 
tain by any provision of its charter 
or franchise, or by any contract, 
takes the property of the corpora¬ 
tion without just compensation.— 
Southern Bell Telephone & • Tele¬ 
graph Co. V. Town of Calhoun, D.C. 
S.C„ 287 F. 381. 

(5) An act attempting to confer 
jurisdiction oii'the railroad commis¬ 
sion to order a street railway com¬ 
pany to extend its lines into a new 
territory In which it has no fran¬ 
chises, is ineffective, as the duty of 
such company to serve the public Is 
limited by its franchises, and to 
compel it so to extend its lines 
would be a taking of private prop¬ 
erty without compensation.—Holly¬ 
wood Chamber of Commerce v. Rail- 
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domain and not by virtue of the police power 
likewise, a transit commission, in granting its ap¬ 
proval to a proposed condemnation and demolition 
of elevated railroad properties, pursuant to unifi¬ 
cation of a city’s railroad transit lines, was held to 
act under the power of eminent domain, and not 
under the police power.^5 However, the establish¬ 
ment of a municipal street railway system which 


was not prohibited by the franchise of a street rail¬ 
road company does not constitute a taking of its 
property.®® 

The power of eminent domain is not abridged by 
a statute empowering municipalities to grant termi* 
nable permits to furnish local transportation.®^ 
Fixing rates. The rates to be charged by public 
service corporations such as railroads,®® street rail¬ 


road Commission of State of Cali¬ 
fornia, 219 P. 983, 192 Cal. 307, 30 A. 
L,.R. 68. 

(6) The commonwealth must act 

through power of eminent domain 
if it designs to compel property in¬ 
vested for the conduct of one pub-1 
lie use to be devoted to a different 
public use, and the limitation can¬ 
not be avoided on theory that the 
public service company may receive 
adequate compensation through 
rates.—In re Opinion of the Jus¬ 
tices, 14 N.E.2d 392, 300 Mass. 591,1 
115 A.L.R. 1158. 1 

(7) The state has no power to| 
compel the continued operation of 
a public utility at a loss, where the 
owner of that utility is willing to 
and does in fact abandon to the 
public all its property that has been 
devoted to the public use, since to 
compel the operation of the public 
utility at a Igss is a taking of prop¬ 
erty without compensation,—Lyon & 
Hoag v. Railroad Commission, 190 
P. 795, 183 Cal. 145, 11 A.L.R. 249. 

(8) State could not provide by 
statute that a public service cor¬ 
poration which is steadily losing 
money should be compelled to con¬ 
tinue to operate business in order 
to provide competition, since such 
a statute would accomplish noncom- 
pensated confiscation of private 
property for public use.—^Pitts. v. 
Mississippi Power & Light Co., 170 
So. 817, 177 Miss.' 288. 

(9) Wliere a street railroad must 
be necessarily operated at a loss or 
abandoned, and the franchise is per¬ 
missive only, to require continued 
operation is to take private prop¬ 
erty for public use without just 
compensation.—Potter Matlock Trust 
Co. V. Warren County, 207 S.W. 
709, 182 Ky. 840. 

Creation of improvement district 

Act authorizing private individuals 
to create and fix boundaries of pub¬ 
lic improvement district, for dis¬ 
tributing light, heat, and power 
without provision for determination, 
by competent tribunal, whether cre¬ 
ation of district and construction of. 
improvement will promote public 
health, convenience, or welfare, or 
for determining whether owner’s 
property has been arbitrarily or un¬ 
justly included, or his property ben¬ 
efited, takes private property foi 


public use without just compensa¬ 
tion.—Elliott V. Wille, 200 N.W. 347, 
112 Neb. 78, reversing 198 N.W. 861, 
112 Neb. 78. 

Begtaatlons held unreasonable or In¬ 
valid 

(1) Act permitting one street rail¬ 
way company to use the track of 
another like company.—^Valley Rys. 
v. City of Harrisburg. 124 A. 644, 
280 Pa. 385. 

(2) Use of railway right of way, 
not dedicated as such, as public 
road crossing, without notice, hear¬ 
ing, or compensation—^Kansas, O. 
& G. Ry. Co. of Texas v. Grayson 
County, Tex.Clv.App., 5 S.W.2d 542. 

(3) Requiring company operating 
street railroad to pave between the 
rails, for use by pedestrians and 
vehicles.—^Munoz v. Porto Rico Ry., 
Light & Power Co., C.C.A.Puerto 
Rico, 74 F.2d 816, certiorari denied 
56 S.Ct. 88, 296 U.S. 577, 80 L.Bd. 
408. 

(4) Statute making railroad liabld 
for one dollar per day per. car for 
delay In forwarding, giving notices, 
or delivery, and also imposing lia¬ 
bility for actual damages caused by 
such delay.—Sunderland Bros. Co. 
V. Chicago, B. & Q. R. Co.. 177 N.W. 
156, 104 Neb. 319, motion overruled 
179 N.W. 546, 104 Neb. 319. 

(5) State railroad commission’s 
order requiring interstate railroad 
to furnish use of terminal facilities 
to another road was void for failure 
to provide compensation.—Southern 
Ry. Co. V. Shealy, D.C.S.C., 18 P.2d 
784. 

(6) Where electric light and pow¬ 
er company had erected poles for 
its wires, an ordinance giving city 
right to the use of the top gain of 
such poles for city purposes would 
amount to taking of property with¬ 
out compensation.—^Burlington Light 
& Power Co. v. City of Burlington, 
106 A. 513, 93 Vt 27. 

(7) Where a railroad company ac¬ 
quired a right of way across a farm 
and paid owner the full compensa¬ 
tion for all matured and prospective 
damages, it could not be compelled, 
under a statute enacted years later, 
to furnish a crossing over railroad 
at its own expense to connect two 
parts of farm, as to require it to do 
so would deprive it of its property 
without compensation.—Chamberlain 
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V. Missouri Pac. R. Co., 191 P. 261, 
107 Kan. 341, 12 A.L.R. 224. 

(8) An order of the corporation 
commission authorizing the use of 
a portion of the main line of a rail¬ 
way in making a physical connection 
between two other railroads, and 
making no provision for compensa¬ 
tion being first made therefor, is not 
a valid exercise of police power, but 
void as attempted taking of proper¬ 
ty without compensation.—Sand 
Springs Ry. Co. v. Oklahoma Union 
Ry. Co., Okl., 227 P. 430. 

(9) Laws providing for construc¬ 
tion of wing fences and cattle 
guards by railroad companies at 
private crossings for persons own¬ 
ing land on both sides of the right 
of way, on order of railway com¬ 
mission, if construed to create an 
absolute right to such crossing on 
demand, would create an absolute 
property right without compensa¬ 
tion.—^Dwyer v. Chicago & N. W. 
Ry. Co., 171 N.W. 760, 41 S.D. 535, 
modifying 166 N.W. 237, 40 S.D. 84. 

*(10> Action of a municipality op¬ 
erating a street railroad in extend¬ 
ing the system and so locating its 
tracks as to necessitate that a tele¬ 
graph cable company relocate man¬ 
holes giving access to its conduits 
was within the exercise of the mu¬ 
nicipality’s proprietary and not its 
governmental functions, so that the 
telegraph company could recover for 
the cost of relocating the manholes. 
—^Postal Telegraph-Cable Co. v. City 
and County of San Francisco, 199 P. 
1108, 53 CaLApp. 188, certiorari denied 
City and County of San Francisco 
V. Postal Telegraph-Cable Co., 42 S. 
Ct. 56, 257 U.S. 648, 66 L.Ed. 415. 

(11) Other regulations see 20 C.J. 
p 524 note 74 [d]. 

94. Mich.—^Johnstone v. Detroit, G. 
H. & M. Ry. Co., 222 N.W. 325, 
245 Mich. 65, 67 A.L.R. 373. 

95i. N.Y.—^Bronx. Chamber of Com¬ 
merce V. Fullen, N.Y.S.2d 474, 
174 Misc. 524. 

98. U.S.—San Francisco United R. 
Cos. V. San Francisco, Cal., S9 S. 
Ct. 361, 24.9 U.S. 517, 63 L.Ed. 739. 

97. Ill.—People v. City of Chicago, 
182 N.E. 419, 349 Ill. 304. 

98. N.J.—^New Jersey Central Trac¬ 
tion Co. V. Board of Public Utilr^ 
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roads,motor carriers,^ and corporations furnish¬ 
ing gas,2 electricity,^ or water,^ may be regulated 
by the authorized body without infringing the con¬ 
stitutional inhibition against taking private proper¬ 
ty for public use without compensation, but only if 
such regulation is reasonable. 

§ 12. -Regulating Construction of Drains 

and Levees 

While some authorities have held drainage projects 
or the construction of levees referable to the police power, 
rather than eminent domain, others have held the sub¬ 
jection of private lands to such public use an exercise of 
eminent domain, so as to necessitate compensation. Laws 
providing for the organization, boundaries, or dissolution 
of drainage districts have been held not to take property 
without compensation. 

In some cases statutes providing for drainage 
projects or the construction of levees have been held 


referable to the police power, rather than to the 
power of eminent domain,^ and railroad companies 
may be required, without compensation, to construct 
or make material alterations in bridges for drain¬ 
age or levee purposes.® In other cases, however, it 
is held that the subjection of private lands to such 
public use is by virtue of the power of eminent do¬ 
main, and that property cannot be taken or injured 
for such purposes without compensation under the 
guise of the police power.*^ Some courts have held 
that the establishment of drains, not to conserve the 
public health, but merely for agricultural purposes, 
is not an exercise of the police power.® 

Laws providing for the organization or creation 
of drainage districts,® the inclusion of land there¬ 
in,the extension of their boundaries,^^ or their 
dissolution,have been held not to constitute a 
taking of property without compensation. 


Ity Com'rs, 113 A. 692, 96 N.J. 
. Law 90. 

20 C.J. p 525 note 75. 

9®. N.Y.—^People v. Public Service 
Cornmn., 128 N.T.S. 384, 143 App. 
Div. 769, affirmed 95 N.B. 1137, 
202 N.Y. 547. 

20 C.J. p 525 note 76. 

1. Wyo.—State v. Grimshaw, 63 P. 
2d 13, 49 Wyo. 192. 

2. U.S.—^Willcox V. Consolidated 
Gas Co., N.Y., 29 S.Ct. 192, 212 U. 
S. 19, 53 L.Ed. 382, 48 L.R.A.,N.S., 
1134, 15 Ann.Cas. 1034, reversingr, 
C.C.. 157 F. 849. 

20 C.J. p 526 note 77. 

1^888 tlian reasonalile compensatioxi 
A requirement that a gras com¬ 
pany furnish gas to its customers 
for less than a reasonable compen¬ 
sation is illegral, under both the 
state and federal Constitutions, for¬ 
bidding the taking of private prop¬ 
erty for public use without Just 
compensation, and under the com¬ 
mon law, forbidding the taking of 
private property of one person and 
giving it to another with or without 
Just compensation.—^Petersburg Gas 
Co. V. City of Petersburg, 110 S.E. 
533, 132 Va. 82, 20 A.L.R. 542. 

3. Gki.—Union Dry Goods Co. v. 
Georgia Public Service Corp., 83 
S.E. 946, 142 Ga. 841, L.R.A.1916E 
358. 

Va.—Commonwealth v. Shenandoah 
River Light & Power Corpora¬ 
tion, 115 S.E. 695, 135 Va. 47. 

4. Cal.—Union Hollywood Water 
Co. V. City of Los Angeles, 195 
P. 55, 184 Cal. 535. 

Idaho.—Capital Water Co. v. Public 
Utilities Commission of Idaho, 262 
P. 863, 44 Idaho 1. 

20 C.J. p 526 note 79. 

Baising water rates fixed by oon- 
traet, without consent of landown¬ 


ers, held, so far as the increase 
Inured to the*benefit of the public 
use, to constitute taking of private 
property for public use without 
compensation.—^McIntyre v. Consoli¬ 
dated Water Co.. 270 P. 444, 205 
Cal. 231. 

Prohibition of charge by snnuioipal. 

Ity 

(1) Act prohibiting municipality 
from charging for water supplied 
to schools or public buildings was 
void as taking private property for 
public use without compensation.— 
Board of Education of City School 
Dist. of Columbus v. City of Colum¬ 
bus. 160 N.E. 902, 118 Ohio St 295. 

(2) Statutory or charter provi¬ 
sions, prohibiting city waterworks 
from making charge for supplying 
or installing fire hydrants, contra¬ 
vene constitutional provisions.—^Al¬ 
corn V. Deckebach, 166 N.E. 597, 31 
Ohio App. 142. 

& La.—City of New Orleans -v. 
Board of Levee Com'rs of Orleans 
Levee Dist, 115 So. 131, 164 La. 
1020. 

Mo.—^Anderson v. Inter-River Drain¬ 
age & Levee Dist, 274 S.W. 448, 
309 Mo. 189. 

20 C.J. p 526 note 81. 

Source of power to establish drains 
generally see Drains § 2. 

“The construction of - . . 

drains, levees, and like improve¬ 
ments involves an exercise of the 
police power, affected though it may 
be by other powers. The police 
power cannot be surrendered, nor 
was it intended that it be surren¬ 
dered, in the granting of franchises 
and the right of eminent domain to 
railroads."—Cleveland, C., C. & St. 
L. Ry. Co. v. Mumford, 197 N.E. 
826, 832, 208 Ind. 655. 
a Ind.—Cleveland, C., C. & St. L. 

Ry. Co. V. Mumford, supra. 

20 C.J. p 526 note 82. 
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' 7. U.S.—Indian Refining Co. v. Am- 
braw River Drainage Dist., D.C. 
Ill., 1 P.Supp. 937. 

Ark.—Sain v. Cypress Creek Drain¬ 
age Dist., 258 S.W. 637, 161 Ark. 
529—Sain v. Cypress Creek Drain¬ 
age Dist, 257 S.W. 49, 161 Ark. 
529, certiorari denied 44 S.Ct 634, 
265 U.S. 589, 68 L.Ed. 1194, and 
error dismissed 45 S.Ct 508, 268 
U.S. 675, 69 L.Ed. 1151. 

Ill.—Sanitary Dist. of Chicago v. 
Commonwealth Edison Co., 192 N. 
E. 248, 357 Ill. 255. 

Kan.—State v. Riverside Drainage 
Dist. of Sedgwick County, 254 P. 
366, 123 Kan. 46, rehearing denied 
255 P. 37, 123 Kan. 393. 

Ky.—^Wharton v. Barber, 221 S.W. 
499, 188 Ky. 67. 

Mont.—In re Valley Center Drain 
Dist, Big Horn County, 211 P. 218, 
64 Mont 545. 

20 C.J. p 526 note 83. 

& Ill.—^People v. Chicago, etc., R. 
Co., 104 N.E. 831, 262 Ill. 492, L.R. 
A. 1915B 486—^Bradbury v. Van- 
dalia , Levee, etc., Dist, 86 N.E. 
163, 236 111. 36, 19 L.R.A.,N.S., 991, 

15 Ann.Cas. 904. 

S. Ga.—Goolsby v. Board of Draln- 
.age Corners of Cedar Creek Drain¬ 
age Dist, 119 S.E. 644, 156 Ga 
213. 

Mo.—^In re Montgomery, 55 S.W.2d 
1017, 227 Mo.App. 444. 

lOi Mo.-^In re Montgomery, supra. 

11. Mo.—Gossett-Warner Drainage 
Dist. of Holt County v. Griswold, 

16 S.W.2d 691, 225 Mo.App. 1040. 

12. Wis.—In re Koshkonong Mud 
Creek Drainage Dist., 221 N.W. 
864, 197 Wis. 261, appeal dismissed 
and certiorari denied First Addi¬ 
tion to the Rattle Snake Drainage 
Dist. V. Bodeman, 50 S.Ct 87, 280 
U.S. 527, 74 L.Ed. 594. 



29 C.J.S. 

§ 13. -Regulations Relating to Waters 

and Water Courses 

Various statutes and other forms of governmental 
control or regulation of waters and water courses have 
been sustained as constituting a proper exercise of the 
poiice power and not a taking of private property for 
public use requiring compensation. 

An act creating a board to prevent pollution of 
public waters has been declared an exercise of the 
police power, and not of the power of eminent do¬ 
main.!^ A constitutional provision requiring the 
water resources of the state to be put to beneficial 
use and limiting riparian rights has been held an 
exercise of the police power, so that action in con¬ 
formity thereto is not a taking of private property 
for public use without compensation and the 
same has been held as to a statute giving cities ju¬ 
risdiction over streams from which water is taken 
for domestic purposes, to prevent pollution,and 
as to an ordinance, passed under such statute, mak¬ 
ing it unlawful to permit animals to run at large 
within a specified distance of a stream used for its 
water supply.^® Likewise, a municipal ordinance 
may, as reasonable regulation for guarding against 
flood damage, fix building lines on each side of a 
stream flowing through the city, without liability 
on the city’s part to compensate riparian owners for 
the portions of their lands which they are thus for¬ 
bidden to use.i7 

A statute relating to “damages” from the acqui¬ 
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sition of land by a city for water ’supply has been 
held to have no relation to the taking or acquisition 
of real estate by the city in eminent domain.^^ A 
state in exercising its sovereign right of control over 
a stream and executing its plan of development does 
not take property within the constitutional require¬ 
ment of compensation and a statute relieving a 
county from liability for flood prevention and navi¬ 
gation improvements does not violate the constitu¬ 
tional inhibition.20 

A statutory prohibition against bathing in a 
stream tributary to a reservoir has been held, as to 
a riparian owner, a reasonable exercise of the po¬ 
lice power, and not a taking of property,as have 
an order of a state board of health prohibiting boat¬ 
ing on a pond used as water supply,^^ statutes pre¬ 
venting the discharge into streams of polluting mat¬ 
ter of such kind and amount as will corrupt or im¬ 
pair the quality of the water,2 3 and the authoriza¬ 
tion of the flooding of lands in order to create or 
raise a pond for fish culture.34 In particular cir¬ 
cumstances, the appropriation of a submerged strip 
of land on which to construct a government pier 
has been declared not a taking of private property 
for public use for permanent purposes, but the law¬ 
ful exercise of a governmental power for the com¬ 
mon good. 2 5 

A navigable river may he declared a public high- . 
way by the legislature without compensation to the 
owners of property along its bank.26 
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Bepeol of act provldiiLir for districts 
Act repealing: prior act providing 
for formation of sewer districts vio¬ 
lated no vested or inalienable rights 
of property owners in proposed dis¬ 
trict, such as their contingent right 
to have sewers built, notwithstand¬ 
ing organization of district had 
reached stage where commissioners 
filed report with circuit court and 
that uniform tax was levied to pay 
for preliminary expenses.—State ex 
rel. Becker v. Wellston Sewer Dist. 
of St. Louis County, 58 S.W.2d 988, 
332 Mo. 547. 

13. R.I.—^Board of Purification of 
Waters v. Town of Bast Provi¬ 
dence, 133 A. 812, 47 R.I. 431. 

14. Cal.—Gin S. Chow v. City of 
Santa Barbara, 22 P.2d 5, 217 Cal. 
673, followed in Matthiessen v. 
Montecito County Water Dist., 22 
P.2d 19, 217 Cal. 788, and Mathles- 
sen V. City of Santa Barbara, 22 
P.2d 19, 217 Cal. 789. 

15. Utah.—Bountiful City v. De Lu¬ 
ca, 292 P. 194, 77 Utah 107, 72 A. 
L.R. 667. 

10. Utah.—Bountiful City v. De Lu¬ 
ca, supra. 

17. W.Va.—City of Welch v. Mit¬ 
chell, 121 S.B. 166, 95 W.Va. 377. 


Change of building line 
Where the city has adopted an 
ordinance fixing the middle of the 
stream as a base line and building 
lines- on either side at a distance of 
thirty feet therefrom so as to keep 
the stream unobstructed at a width 
of sixty feet, and this width is 
found to be sufficient, it cannot 
thereafter, by permitting the ripa¬ 
rian owners on one side of the 
stream to encroach on and obstruct 
the stream on that side, under the 
guise of its police power, adopt an 
ordinance relocating the building 
line on the other side so as to main¬ 
tain the width of sixty feet and by 
Injunction prevent the owner of land 
on that other side from building on 
the line as originally established, 
without compensation.—City of 
Welch V. Mitchell, supra. 

18. N.T.—^Van Etten v. City’of New 
York, 124 N.E. 201, 226 N.T. 483, 
affirming In re Van Etten, 171 N. 
T.S. 1034, 184 App.Div. 414. 

19. N.T.—^New York Power & Light 

Corporation v. State, 245 N.Y.S. 
44, 230 App.Div. 338, affirming 

Cohoes Power & L. Corp. v. State, 
217 N.Y.S. 839, 128 Misc. 130. 
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Wash.—Short v. Pierce County, 
78 P.2d 610, 194 Wash. 421. 

21. Conn.—State v. Heller, 196 A. 
337, 123 Conn. 492, appeal dis¬ 
missed Heller v. State of Con¬ 
necticut, 58 S.Ct. 765, 303 U.S. 
627, 82 L.Ed. 1088. 

Zucldeatal benefit to public serv¬ 
ice company maintaining the reser¬ 
voir is of no consequence.—State 
V. Heller, 196 A. 337, 123 Conn. 492, 
appeal dismissed Heller v. State of 
Connecticut, 58 S.Ct. 765, 303 U.S. 
627, 82 L.Ed. 1088. 

82. Vt.—State V. Quattropani, 133 
A. 352, 99 Vt. 360. 

23. N.C.—Shelby v. Cleveland Mill, 
etc., Co., 71 S.E. 218, 155 N.C. 196. 
35 L.R.A.,N.S., 488, Ann.Casl912C 
179. 

20 C.J. p 521 note 51 [b]. 

24. Mass.—^Turner v. Nye, 28 N.E. 
1048, 154 Mass. 579, 14 L.R.A. 487. 

25h U.S.—^U. S. V. Pennsylvania & 
Lake Erie Dock Co., C.C.A.Ohio. 
272 F. 839. 

26h N.Y.—^People ex rel.. New York, 
O. & W. Ry. Co. V. State Tax Com¬ 
mission, 191 N.Y.S. 464, 116 Misc. 
774. 
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An action to change water permits from a bene¬ 
ficial to a preferred use for municipal purposes has 
been held not to be a condemnation proceeding.^^ 

§14. -Regulating Streets and Highways 

A reasonable exercise by a state or municipality of 
the power to control and regulate streets or highways 
is not objectionable on the ground that it takes private 
property without compensation; but some forms of regu- 


29 C.J.S. 

lation have been held to constitute a taking requiring 
compensation. 

A reasonable exercise by a state or municipality 
of the power to control and regulate streets oi 
highways is not objectionable on the ground that 
it takes private property without compensation 
but an unreasonable regulation is open to such ob- 

jection.2d 
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27 . Wyo.—Town of Newcastle v. 
Smith, 205 P. 302, 28 Wyo. 371. 

28 . Cal.—Sherer v. City of Laguna 
Beach, 57 P.2d 157, 13 Cal.App.2d 
396. 

Conn.—^Town of Windsor v. Whit¬ 
ney. Ill A. 354, 95 Conn. 357, 12 
A.L.R. 669. 

Okl.—Gibbons v. Missouri, K. & T. 

R. Co., 285 P. 1040, 142 Okl. 146. 
Pa.—^In re Philadelphia Parkway, 
between Twentieth and Twenty- 
Second Sts., 145 A. 600, 295 Pa. 
538. 64 A.L.R. 542. 

R.I.—^Allen & Reed v. Presbrey, 144 
A. 388, 50 R.I. 53, appeal dismissed 
50 S.Ct. 66, 280 U.S. 518, 74 L.Ed. 
588. 

20 C.J. p 526 note 86—42 C.J. p 628 
note 80. 

ProhlbitioxL of use 

(1) Prohibition of the use of high¬ 
ways may be included within the 
control thweof, in proper cases.— 
Weaver v. Public Service Commis- 

‘ sion of Wyoming, 278 P. 542, 40 
Wyo. 462. 

(2) So, an ordinance prohibiting 
the operation of busses in a certain 
zone or part of a street does not 
take property without just compen¬ 
sation. 

Ind.—^Denny v. City of Muncie, 149 
N.K 639, 197 Ind. 28. 

Tex.—Gill V. City of Dallas, Civ. 
App., 209 S.W. 209, error dismissed 
40 S.Ct. 343, 252 U.S. 588, 64 L.Ed. 
730. 

Private carriers may be subjected 
to appropriate regulations.—^Weaver 
V. Public Service Commission of 
Wyoming, 278 P. 542, 40 Wyo, 462. 
Particular forms of regulatloxi held 
not objectionable: 

(1) Statute regulating use of 
highways by transportation compa¬ 
nies.—Sanger v. Lukens, D.C.Idaho, 
24 P.2d 226, reversed on other 
grounds, C.C.A., 26 F.2d 855. 

(2) Statute requiring abutting 
owner to remove brush weeds and 
the' like from highway.—Common¬ 
wealth V. Watson, 3 S.W.2d 1077, 223 
Ky. 427, 58 A.L.R. 212. 

(3) Street excavating and widen¬ 
ing ordinance, providing for adjust¬ 
ments in private vaults and coal 
holes under street surface.—City of 
Dixon V. Sinow & Weinman, 183 N. 
E. 570, 350 111. 634. 

(4) Requiring removal of tracks 


as part of street-widening plan, 
where required for public conven¬ 
ience.—People V. Chicago City Ry. 
Co., 155 N.B. 781, 324 Ill. 618. 

(5) Requirement that owner to 
recover compensation for damaging 
of his property in changing grade 
of street appear before city council 
and object to proposed grade.— 
Sherer v. City of Laguna Beach, 57 
P.2d 157, 13 Cal.App.2d 396. 

(6) Statutes authorizing ordinance 
compelling construction of sidewalk 
at abutting owners* sole expense.— 
Vannoy v. Borough of Pennington, 
152 A. 784, 9 N.J.Misc. 98. 

(7) Statute requiring persons own¬ 
ing or possessing wagons and teams 
to furnish them for service on coun¬ 
ty roads. 

Tenn.—Williams v. State, 293 S.W. 

757, 155 Tenn. 364—Galoway v. 

State, 202 S.W. 76, 139 Tenn. 484, 

L.R.A.1918D 970. 

(8) Charter provision exempting 
city from liability for injuries from 
defective streets.—^Reegan v. City of 
Galveston, Tex.Civ.App., 24 S.W.2d 
61, error dismissed. 

(9) Provision in municipality’s 
contract with construction company 
for maintenance of paving by prop¬ 
erty owners for five years.—^Vilbig 
Bros. V. City of Dallas, Civ.App., 80 
S.W.2d 784, affirmed 91 S.W.2d 336, 
127 Tex. 563, rehearing denied 96 S. 
W.2d 229, 127 Tex, 563. 

(10) In requiring dedication* of 
streets of certain width before per¬ 
mitting plat to be recorded, city 
was held not to be exercising power 
of eminent domain.—Ridgefield Land 
Co. V. City of Detroit, 217 N.W. 58, 
241 Mich. 468. 

(11) Statute providing for the 
creation of a town plan commission, 
and requiring future streets and 
building lines to conform to the re¬ 
quirements of the commission, was 
a,n exercise of the police power, and 
not thsLt of eminent domain, so as 
to require compensation.—Town of 
Windsor v. Whitney, 111 A. 354, 95 
Conn. 357, 12 A.L.R. 669. 

(12) Act regulating transportation 
for hire by motor vehicles was not 
unconstitutional as taking property 
without compensation by converting 
business from private to common 
carrier.—Georgia Public Service 
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Commission v. Saye & Davis Trans¬ 
fer Co., 154 S.E. 439, .170 Ga. 87,3, 

(13) Ordinance forbidding left 

turns on Jones Beach Causeway was 
not invalid as depriving plaintiff, 
without compensation, of easement 
reserved in deed.—^Jones Beach 
Boulevard Estates v. Moses, 259 N. 
Y.S. 53, 144 Misc. 435, reversed 

Jones Beach Boulevard Estate v. 
Moses, 266 N.Y.S. 983, 240 App.Div. 
846, reversed 197 N.B. 313, 268 N.Y. 
362, 100 A.L.R. 487. 

(14) A tree on property abutting 
on a street may be cut down by a 
municipality without compensation, 
if such cutting is done in the proper 
exercise of its police power.—City 
of Mobile v. McClure, 127 So. 832, 
221 Ala. 51—City of Fairfield v. Lew¬ 
is, 112 So. 98, 22 Ala.App. 50—20 
C.J. p 526 note 86 [b]. 

(15) Act of state in placing pub¬ 
lic roads within a county and road 
district under control and manage¬ 
ment of state highway department, 
although roads were constructed by 
funds raised by local taxation and 
by issuance of bonds which were 
still outstanding, was held not a 
taking of county’s or road district’s 
property without just compensation. 
—Robbins v. Limestone County, 268 
S.W. 915,' 114 Tex. 345, answers to 
certified questions conformed to, 
Civ.App., 272 S.W. 526. 

29 . N.J.—^Union Towel Supply Co. v. 
Jersey City, 123 A. 254, 99 N.J. 
Law 52. 

Pa.—^In re State -Highway Route No. 
185, Schuylkill County (Glen Alden 
Coal Co.), 14 A.2d 76, 339 Pa. 149. 
Tex.—City of Brady v. Cox, Civ. 

App., 48 S.W.2d 511. 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
542, 40 Wyo. 462. 

Burden on one owner 
Placing on one abutting or adjoin¬ 
ing owner a burden which should 
properly be borne by the general pub¬ 
lic violates the constitutional inhibi¬ 
tion.—City of Brady v. Cox, Tex.Civ. 
App., 48 S.W.2d 511. 

Statute held void as applied to pzl^ 
vate carriers 

Wyo.—^Weaver v. Public Service 
Commission of Wyoming, 278 P. 
642, 40 Wyo. 462. 
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It has been declared that a county has no right 
to construct a highway to the damage of a private 
citizen of the county, and that such construction, 
or the improvement of highways, resulting in ac¬ 
tual damage to the abutting property constitutes a 
taking thereof to the extent that it renders the prop¬ 
erty less valuable.31 The closing of a street, by 
the elevation of railroad tracks for the safety of 
the public, is referable to the power of eminent do¬ 
main and not to the police power 2 and a munici¬ 
pality cannot, without compensation, completely shut 
off an abutting owner’s-access to his land, particu¬ 
larly pedestrian access.23 Private property cannot 
be appropriated, without compensation, for the 
parking of automobiles,^^ and cannot be taken with¬ 
out compensation by a regulation restricting the 
right to make a driveway across a public side¬ 
walk so, gravel cannot be taken without com¬ 
pensation to, or the consent of, the owner for use 
in constructing a public roaLd.^® However, an ordi¬ 
nance creating a parking zone in which vehicles 
may be parked along curbs for a limited time has 
been held a valid exercise of the police power and 
not a taking of property of the abutting owner.27 

§ 15. -Regulations Affecting Health and 

Safety 

Regulations affecting health and safety are con¬ 
sidered in connection with the police power gener¬ 
ally, in § 6 supra. 


§16. - Regulation Relating to Schools 

Property is not taken without compensation by an¬ 
nexation under a statute providing that, on annexing 
part of a school district, a city may acquire realty there¬ 
in, and authorizing a settlement for the property or a 
Judicial proceeding to adjust compensation. 

Under a statute providing that, on annexation of 
a portion of a school district to a city, real proper¬ 
ty in the district may be acquired by the city, and 
authorizing a settlement therefor by the authorities 
or, if necessary, a judicial proceeding to adjust com¬ 
pensation, such annexation does not result in tak¬ 
ing property without compensation.^^ 

§17. Taxation and Assessments 

a. In general 

b. Special assessments 

a. In (xeneral 

The exercise of eminent domain involves only the in¬ 
dividual owner concerned, while taxation is laid on a 
whole community or class of persons, according to some 
method of apportionment. Provisions against taking pri¬ 
vate property for public use without compensation limit 
the right of eminent domain and not the taxing power, 
but they guard against illegal exactions disguised under 
the name of taxation. 

While the power of taxation and the right of em¬ 
inent domain are both attributes of the sovereign 
power and both involve the taking of private prop¬ 
erty for public use,® 2 there is a clear distinction be¬ 
tween them.40 Taxation is the just proportion of 


Particular forms of regnlatloii held 
objectionable: 

(1) Closing street—^Houston v. 
Town of West Greenville, 123 S.B. 
100, 128 S.C. 478—^Houston v. Town 
of West Greenville, 120 S.E. 236, 126 
S.C. 484. 

(2) Closing street during certain 
hours because of danger to school 
children.—Commissioners* Court of 
Harris County v. Kaiser, Tex.Civ. 
App., 23 S.W.2d 840, error refused. 

(3) Statute making cost of remov¬ 
ing trees blown across highway a 
charge on them would be unconsti¬ 
tutional, as taking private property 
without compensation for public pur¬ 
pose.—Jarvis v. Town of Claremont, 
139 A. 747. 83 N.H. 176. 

<4) Landowner was entitled to re¬ 
cover compensation from city for 
construction of pedestrian subway 
tunnel from point in front of land 
to park and stadium on opposite side 
of intersecting street as against con¬ 
tention that work was done in exer¬ 
cise of city’s police power.—^Zobelein 
Co. V. City of Los Angeles, 43 P.2d 
818, 6 Cal.App.2d 29. 

(6) A county could not prevent 
owners of land from obstructing 
road over land which had not become 


a public highway hy prescription, 
since to require owners to permit the 
public to pass over the land without 
compensation would constitute the 
appropriation of land for public use 
without just compensation.—Moul¬ 
ton V. Irish, 218 P. 1053, 67 Mont. 
504. 

(6) A statute providing for the 
laying out of a plan for roads and 
streets, which does not dedicate lands 
designated as streets to a public use, 
is, if construed to prevent the own¬ 
er of property without limit of time 
from conveying an unencumbered 
title thereto, unconstitutional as tak¬ 
ing private property without compen¬ 
sation,—^In re Saratoga Ave. in City 
of New York, 123 N.E. 197, 226 N.Y. 
128, reversing 168 N.T.S. 180, 180 
App.Div. 638. 

3a Wash.—^Knapp Brick & Tile Co. 
V. Skagit County, 102 P.2d 679— 
XJlery v. Kitsap County, 63' P.2d 
362, 188 Wash. 519. 

31 . Tenn.—Shelby County v. Dodson, 
13 Tenn.App. 392. 

32 . Tenn.—^Illinois Cent. R. Co. v. 
Moriarfty, 186 S.W. 1053, 136 Tenn. 
446. 

20 C.J. p 527 note 87. 
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33. Pa.—Breinlg v. Allegheny Coun¬ 
ty, 2 A.2d 842, 332 Pa. 474. 

34. Pa.—^Breinig v. Allegheny Coun¬ 
ty, supra. 

35. Ill.—Chicago v. Lederer, 113 N. 

E. 883, 274 III. 584. 

36. Tex.—^Harris County v. Texas 
& N. O. R. Co., Civ.App., 131 S.W. 
2d 109, error dismissed, judgment 
correct. 

37 . R.I.—^Allen & Reed V. .Presbrey, 
144 A. 888, .»?9 R.I. 63, appeal dis¬ 
missed 50 S.Ct. 66, 280 U.S. 618, 74 
L.Ed. 588. 

sa Tex.—^Washington Heights Inde¬ 
pendent School Dist. V. City of 
Fort Worth, Civ.App., 251 S.W. 
341. 

39. U.S.—In re Meador, D,C.Ga., 16 

F. Cas.No.9,375, 1 Abb. 317. 

Fla.—State ex rel. Davis v. City of 
Stuart, 120 So. 335, 97 Fla. 69, 
64 A.L.R. 1307, followed in State 
V. City of Avon Park, 144 So, 306, 
108 Fla. 640. 

N.Y.—^People v. Brooklyn, 4 N:Y. 

419, 4 Comst. 419, 55 Am.D. 266. 
4a U.S.—Houck V. Little River 
Drainage Co., Slo-., ' 86' S.Ct. 68, 
239 U.S. 254, 60 L.Ed. 266. 
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the citizen’s share or contribution to the support of 
the g“overnment, while eminent domain involves the 
idea of a forced contribution beyond, or in excess 
of, his share.^1 An appropriation under the power 
of eminent domain is in the nature of a forced sale 
to the state or municipality, affecting only the in¬ 
dividual owner concerned, and requiring compensa¬ 
tion by the payment of a just price in money, while 
taxation is laid on a whole community, or on a 
class of persons in a community, according to some 
rule of apportionment, constitutes their contribu¬ 
tion to the expenses of government, and imposes on 
the taxing power no duty of making compensation 
other than that involved in the general advantages 
accruing from organized and efficient civil govern¬ 


ment.'*^ xhe exercise of the right of eminent do¬ 
main operates on individuals and without regarc 
to the amount or value exacted from any other indi¬ 
vidual or class of individuals,^^ and the taking oi 
private property for public use must always be don€ 
under judicial or quasi-judicial proceedings, whih 
sales for taxes may be made by the summary actior 
of the collector.'*^ 

Constitutional provisions prohibiting the taking of 
private property for public use, except on just com¬ 
pensation, do not in any manner restrict the power 
of taxation; such provisions constitute a limitatioUj 
not on the taxing power, but on the right of emi¬ 
nent domain, or guard against illegal exactions dis¬ 
guised under the name of taxation but under 


Ala.—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 
Minn.—Sluka v. Johnson, 225 N.W. 

909, 177 Minn. 598. 

20 C.J. p 527 note 89. 

41 . Ala.—Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 234 Ala. 249 
— Moo^r V. Randolph, 77 Ala. 597. 

42 . Miss.—Griffin v. Dogan, 48 Miss. 

11 . 

R.I.—^In re Opinion of Justices, 83 
A. 3. 34 R.I. 191. 

20 C.J. p 527 note 90. 

SpecilLc compensatloxL 

“Every taxing statute involves a 
taking: of private property for public 
use without the making: of any spe¬ 
cific compensation; but no such tax¬ 
ing: statute is invalid for that reason 
alone.’*—^Renwick v, Martin, 10 A.2d 
293, 300. 126 N.J.Eq. 564. 

43 . N.T.—^People v. Brooklyn, 4 N.T. 
419, 55 Am.D. 266. 

20 C.J. p 527 note 91. 

44 . Miss.—Griffin v. Dogan, 48 Miss. 

11 . 

20 C.J. p 527 note 92. 

45 . U.S.—U. S. Trust Co. of New 
York V. Anderson, D.C.N.Y., 60 F. 
2d 291, affirmed, C.C.A., 65 F.2d 575, 
89 A.Li.R. 994, certiorari denied 54 
S.Ct 120, 290 U.S. 683, 78 KEd. 
589. 

Ala.—^Beeland Wholesale Co. v. Kauf¬ 
man, 174 So. 516, 234 Ala. 249. 

Ind.—^Indian Refining Co. v. Taylor, 
143 N.B. 682, 195 Ind. 223—Hutch¬ 
ins V. Incorporated Town of Fre¬ 
mont, 142 N.E. 3, 194 Ind. 74— 
Wright V. House, 121 N.E. 433, 188 
Ind. 247. 

Miss.—^Albritton v. City of Winona, 
178 So. 799, 181 Miss. 75, appeal 
dismissed Allbritton v. City of Wi¬ 
nona, Mississippi, 58 S.Ct. 766, 303 
tr.S. 627, 82 Lr.Ed. 1088—Swayne 
V. City of Hattiesburg, 111 So. 818, 
147 Miss. 244, 56 A.L.R. 926, af¬ 
firmed Swayne v. City of Hatties¬ 
burg, Miss., 48 S.Ct 320, 276 U.S. 
599, 72 L.Ed. 724. 

N.T.—^In re Hecht’s Estate, 216 N.Y. 


S. 321, 127 Misc. 211, affirmed 220 
N.Y.S. 325, 219 App.Div. 656, af¬ 
firmed 159 N.E. 668, 246 N.Y. 602, 
and affirmed In re Simonson’s Es¬ 
tate, 159 N.E. 668, 246 N.Y. 601, 
affirmed Salomon v. State Tax 
Commission of New York, 49 S.Ct 
192, 278 U.S. 484, 73 L.Ed. 464. 

R. I.—^Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400. 

S. D.—^Wheelon v. South Dakota Land 
Settlement Board, 181 N.W. 359, 
43 S.D. 551, 14 A.L.R. 1145. 

Tex.—^Interstate Forwarding Co. v. 
Vineyard, Civ.App., 3 S.W.2d 947, 
reversed on other gn^ounds Inter¬ 
state Forwarding Co. v. Vinyard, 
49 S.W.2d 403, 121 Tex. 289. 

20 C.J. p 527 note 93—61 C.J. p 1617 
note 21. 

License' tax see supra § 10. 

Statutes requiring services in connec¬ 
tion with tax held valid 

(1) Statute requiring warehouse¬ 
men to furnish tax assessor with 
lists of property stored, owners, and 
residences.—Interstate Forwarding 
Co. V, Vineyard, supra. 

(2) Statute imposing excise tax 
on transaction by which corporate 
dividends were declared and received 
out of income derived from property 
located or business transacted with¬ 
in state, and requiring corporation 
to withhold tax from dividend to 
each stockholder.—State ex rel. 
Froedtert Grain & Malting Co. v. Tax 
Commission of Wisconsin, 265 N.W. 
672, 221 Wis. 225, 104 A.L.R. 1478, 
rehearing denied 267 N.W. 62, 221 
Wis. 225, 104 A.L.R. 1478. 

<3) That a statute imposing tax 
on gasoline to be used for operating 
automobiles, requires dealers to make 
returns of sales and to collect and 
pay tax, does not render act void 
as taking services without compensa¬ 
tion.—Gafill V. Bracken, 146 N.E. 312, 
195 Ind. 551, rehearing denied 146 
N.E. 109, 195 Ind. 551. 

(4) Provision in sales tax statute 
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making it duty of seller to collect 
tax from buyer and making seller 
primarily liable to state for the 
amount was not objectionable be¬ 
cause imposing uncompensated bur¬ 
den on seller, since it was within 
power of legislature to impose such 
duty as reasonable regulation of sell¬ 
er’s business.—^Morrow v. Henneford, 
47 P.2d 1016, 182 Wash. 625. 

Particular statutes or exactions of 
taxes held not invalid as taking pri¬ 
vate property for public use without 
compensation: 

(1) Ad valorem school tax on oil in 
tanks.—Gulf Refining Co. of Louisi¬ 
ana V. Phillips, C.C.A.La., 11 F.2d 
967, affirming, D.C., 6 P.2d 614, and 
certiorari denied 47 S.Ct. 93, 273 U. 
S. 697, 71 L.Ed. 845, and Gulf Refin¬ 
ing Co. of Louisiana v. Sandlin, 47 S. 
Ct. 93, 273 U.S. 697, 71 L.Ed. 845. 

(2) Tobacco tax statute.—^Missis¬ 
sippi State Tax Commission v. Flora 
Drug Co., 148 So. 373, 167 Miss. 1. 

(3) Inheritance Tax Act taxing the 
privilege of coming into possession 
of a remainder through another’s ex¬ 
ercise of, or failure to exercise, a 
power of appointment.—^Manning v. 
Board of Tax Com’rs. of Rhode Is¬ 
land, 127 A. 865. 46 R.I. 400. 

(4) Social Security Act imposing 
tax on employer with respect to hav¬ 
ing individuals in his employ.—Chas. 
C. Steward Mach. Co. v. Davis, C.C.A. 
Ala., 89 F.2d 207, certiorari granted 
57 S.Ct. 673, 300 U.S. 652, 81 L.Ed. 
863, affirmed 57 S.Ct. 883, 301 U.S. 
548, 81 L.Ed. 1279, 109 A.L.R. 1293. 

(5) Taxes for the use and benefit 
of a newly formed school district.— 
,Thie V. Consolidated Independent 
School Dist. of Mediapolis, 197 N.W. 
76, 197 Iowa 344. 

(6) Statute authorizing counties to 
become purchasers at tax sales.— 
State V. Diehl, 223 N.W. 862, 198 Wis. 
326. 

(7) Statute imposing a tax on pro¬ 
fessional, technical, or scientific serv- 
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such constitutional restraint, taxes cannot be im¬ 
posed for other than a public purpose,^® or he ex¬ 
acted from one district or community for the bene¬ 
fit of another, or amount to uncompensated con¬ 
fiscation nor can a municipality collect a tax on 
property or business so situated that it cannot re¬ 
ceive any protection or benefit therefrom, as to do 
so would be to take private property, that is, the 
money of the taxpayer, without compensation.^^ 
So the taxation of land included within the city lim¬ 
its by an extension of the municipal boundaries is 


not a taking of private property for public use with¬ 
out compensation, except where the annexed terri¬ 
tory is not so located as to constitute a proper ad¬ 
dition to the city, or to receive benefits from the 
annexation, and the evident purpose thereof is to 
subject the property to taxation for the exclusive 
benefit of the city.^® 

In aid of railroads. The acts authorizing coun¬ 
ties, cities, and towns to subscribe to the capital 
stock of a railroad company, or to issue bonds to 
aid in the construction of a railroad, are not un¬ 


ices performed on a fee basis.—Rinn 
V. Bedford, 84 P.2d 827, 102 Colo. 
475. 

(8) Statute providing that all 
property liable to taxation shall be 
assessed at its full and fair cash 
value.—Allen v. Bonded Municipal 
Corporation, R.I., 4 A.2d 249. 

(9) Statute imposing tax on auto 
transportation companies.—State v. 
Railroad Commission of Wisconsin, 
220 N.W. 390, 196 Wis. 410. 

(10) Law authorizing supervisors 
to add fifteen per cent to amount to 
be raised by taxation within drain¬ 
age district.—Elkins v. Millard Coun¬ 
ty Drainage Dist. No. 3, 294 P. 307, 77 
Utah 303. 

(11) Statute releasing drainage 
lands from lien of assessments levied 
before sale.—In re Dancy Drainage 
Dist., 225 N.W. 873, 199 Wis. 85. 

(12) Statute providing general tax¬ 
es shall first be deducted from pro¬ 
ceeds of drainage land.—In re Dancy 
Drainage Dist., supra. 

(13) Assessment of Income tax 
against profit derived by taxpayers 
from sale of land to city for pub¬ 
lic use.—Pullilove v. U. S., C.C.A.Da., 
71 F.2d 852, certiorari denied 55 S.Ct. 
100, 293 U.S. 586, 79 L.Ed, 681— 
Pullilove V. U. S., D.C.La., 7 F.Supp. 
468. 

(14) Statute authorizing mu¬ 
nicipalities to levy a tax for pur¬ 
pose of purchasing land and con¬ 
structing buildings thereon to be 
leased to individuals or private cor¬ 
porations for purpose of operating 
manufacturing establishments in or¬ 
der to relieve unemployment and pro¬ 
mote agricultural and industrial wel¬ 
fare of state.—^Albritton v. City of 
Winona, 178 So. 799, 181 Miss. 75, ap¬ 
peal dismissed Allbritton v. City of 
Winona, Mississippi, 58 S.Ct. 766, 303 
U.S. 627, 82 L.Ed. 1088. 

(15) In reassessment of income 
tax, mere method pursued by tax 
commission in determining value of 
assets as of a particular date could 
not constitute unconstitutional tak¬ 
ing of taxpayer’s property.—^North¬ 
western Lumber Co. v. Wisconsin 

29 C.J.S.-51 


Tax Commission, 231 N.W. 865, 202 
Wis. 372, certiorari denied 51 S.Ct. 
364, 283 U.S. 831, 75 L.Ed. 1444. 

(16) Other statutes. 

U.S.—^Wolfson V. Reinecke, C.C.A. 
Ill., 72 P.2d 59—Cecil B. De Mille 
Productions v. Woolery, C.C.A.Cal., 
61 P.2d 45. 

Cal.—^In re Watkinson’s Estate, 217 
P. 1073, 191 Cal. 591, affirmed Steb- 
bins v. Riley, 45 S.Ct. 424, 268 U.S. 
137, 69 L.Bd. 884. 44 A.L.R. 1454. 

Mo.—State ex rel. Karbe v. Bader, 78 
S.W.2d 835, 336 Mo. 259. 

N.Y.—^In re Schreijack's Estate, 262 
N.T.S. 856, 146 Misc. 880. 

20 C.J. p 527 note 93 [a]. 

Retroactive appUcation of statute 
held invalid 

Statute requiring Inclusion in 
gross estate, for estate tax purpos¬ 
es, of value of property held by de¬ 
cedent and spouse as tenants by en¬ 
tirety, so far as it applies to tenan¬ 
cies created before the effective date 
of the, statute was unconstitutional 
as taking private property for public 
use.—^In re Weiden's Estate, 269 N. 
T.S. 573, 144 Misc. 854. 

Statute requiring payments by em¬ 
ployers held invalid 
Statute requiring employers In cer¬ 
tain cases to make payments to the 
state commissioner of labor to pay 
expenses of the state labor bureau 
was held a taxing act, and invalid, 
as taking property without compen¬ 
sation.—Bryant v. Lindsay, 110 A. 
823, 94 N.J.Law 357, affirmed 114 A. 
447, 96 N.J.Law 268. 

4&, Fla,—State ex rel. Davis v. City 
of Stuart, 120 So. 335, 97 Fla. 69, 
64 A.L.R. 1307, followed in State 
v. City of Avon Park, 144 So. 306, 
108 Fla. 640. 

Fla.—State ex rel. Davis v. City 
of Stuart, 120 So. 335, 97 Fla. 69, 
64 A.L.R. 1307, followed in State v. 
City of Avon Park, 144 So. 306, 108 
Fla. 640. 

20 C.J. p 528 note 94. 

4a Conn.—^Montgomery v. Town of 
Branford, 147 A. 9, 109 Conn. 388. 
Fla.—State ex rel. Adams v. Lee, 166 
So. 249, 122 Fla. 639, affirmed 166 
So. 262, 122 Fla. 670, rehearing de- 
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nied 166 So. 574, 122 Pla. 700. cer- 
tiorari denied Lee v. State of Flori¬ 
da ex rel. Adams, 57 S.Ct. 15, 299 
U.S. 542, 81 L.Ed. 399. 

But it has been held that **even if 
a tax should destroy a business, it 
would not . . . require a com¬ 

pensation upon that ground alone. 
Those who enter upon a business 
take that risk.*’—Dixie Greyhound 
Lines v. McCarroll, D.C.Ark., 22 F. 
Supp. 985, 987. 

Forfeiture 

A statutory provision for forfei¬ 
ture of land on failure to pay taxes 
due thereon violates the constitu¬ 
tional prohibition.—Griffin v. Mixon, 
38 Miss. 424. 
mhexltauce tax 

(1) An Inheritance tax statute 
which produces arbitrary inequalities 
violates the constitutional prohibi¬ 
tion.—Stebbins v. Riley, 45 S.Ct. 424, 
268 U.S. 137, 69 L.Ed. 884, 44 A.L.R. 
1454, affirming In re Watkinson’s Es¬ 
tate, 217 P. 1073, 191 Cal. 591. 

(2) An inheritance tax statute 
which retroactively impairs a vest¬ 
ed interest likewise violates the pro¬ 
hibition.—Matter of Pell, 63 N.B. 
789, 171 N.Y. 48, 57 L.R.A. 540, 89 
Ara.S.R. 791. 

46. Fla.—-City of Coral Gables v. 
State ex rel. Landis, 177 So. 290, 
129 Fla. 834—State ex rel. Attor¬ 
ney General v. City of Avon Park, 
149 So. 409, 108 Fla. 641, rehearing 
denied State ex rel. Davis v. City 
of Avon Park, 151 So. 701, 117 Fla. 
556, modified on other grounds 158 
So. 159, 117 Fla. 565, 98 A.D.R. 
230. 

20 C.J. P 528 note 95. 

50. Fla.—State ex rel. Attorney 
General v. City of Avon Park, 149 
So. 409, 108 Fla. 641, rehearing de¬ 
nied State ex rel. Davis v. City of 
Avon Park, 151 So. 701, 117 Fla. 
556, modified on other grounds 158 
So. 159, 117 Fla. 665, 98 A.L.R. 
230—State ex rel. Davis v. City of 
Stuart, 120 So, 335, 97 Pla. 69, 64 
A.L.R. 1307, followed in State v. 
City of Avon Park, 144 So. 306, 108 
Pla. 640. 

20 C.J. P 528 notes 96-97. 
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constitutional as taking private property for public 
use without just compensation, but are a legitimate 
exercise of the taxing power.^i 

b. Special Assessments 

In general, provisions against taking private property 
for public use without compensation do not apply to 
special taxes for local improvements, or render void acts 
assessing the cost of such improvements against the 
adjoining property; but where there is no special benefit 
to the property so taxed, the assessment is invalid, and 
where the assessment substantially exceeds the benefit 
there is, to the extent of the excess, an uncompensated 
taking of property. 

The power of eminent domain and the levying of 
assessments under the taxing power have been said 
to be proceedings independent of each other, even 
though for various reasons they are often grouped 


together.52 In general, the constitutional provi¬ 
sions prohibiting the taking of private property for 
public use without compensation to the owner have 
no application to special taxes for local improve¬ 
ments, and do not render void acts requiring the 
cost of such improvements to be assessed against 
the adjoining property but the right to impose 
the special burden is founded in the idea that the 
purpose of the assessment is of special and peculiar 
benefit to the private property so taxed; on this 
theory the power absolutely depends, so that where 
there is not this special benefit, there can be no val¬ 
id assessment, and where the assessment is in sub¬ 
stantial excess of the benefit there is, to the extent 
of the excess, a taking of property without just 
compensation,^^ although an assessment will not be 


61- IX.S.—Chicago, etc., R. Co. v. 
Otoe County, Keb., 16 Wall. 667, 
21 L.Ed. 375. 

20 C.J. p 529 note 98. 

52. N.T.—In re Quinlan, 3 N.B.2d 
569. 271 N.T. 396. modifying 285 
N.T.S. 419, 246 App.Div. 290, rear¬ 
gument denied 4 N.E.2d 423, 272 
N.T. 511. 

53. U.S.—^Philadelphia, B. & W. R.' 

R. V. Hazen, D.C., 116 P.2d 643. 

Cal.—Crawford v. Los Angeles Coun¬ 
ty, 17 P.2d 1017, 128 Cal.App. 368— 
Santa Clara Valley Land Co. v. 
Meehan, 217 P. 787. 62 Cal.App. 631, 
error dismissed 44 S.Ct. 452, 264 

U. S. 600, €8 L.Ed. 870. 

Ga.—Georgia Power Co. v. City of 
■ Decatur, 176 S.B. 494, 179 Ga. 471. 
reversed on other grounds Georgia 
Ry. & Electric Co. v. City of De¬ 
catur, 65 S.Ct. 701, 295 U.S. 165, 79 
L.Ed. 1365—Georgia Power Co. v. 
City of Decatur, 154 S.B. 268, 170 
Ga. 699—Walthour v. City of At¬ 
lanta. 120 S.E. 613, 157 Ga. 24. 
Idaho.—^American Falls Reservoir 
Dist V. Thrall, 228 P. 236, 39 Idaho 
105. 

La.—City of Lafayette v. Tanner, 89 
So. 314. 149 La. 430. 

Mo.—City of Marshfield ex rel., to 
Use of Hasten v. Brown, 88 S.W.2d 
339, 337 Mo. 1136, transferred from 
City of Marshfield ex rel. Hasten 

V. Brown, App., 79 S.W.2d • 619, 
transferred to City of Marshfield 
ex rel. to Use of Hasten v. Brown, 
99 S.W.2d 485—^Mudd v. Wehmeyer, 
19 S.W.2d 891, 323 Mo. 704—City of 
St. Louis V. Nicolai, 13 S.W.2d 36, 
321 Mo. 830—^Dickey v. Seested, 223 

S. W. 57, 283 Mo. 167. 

Mont.—Cosman v. Chestnut Valley 
Irr. Dish, 233 P. 879, 74 Mont 111, 
40 A.L.B. 1344. ' 

Tex.—Special Assessment Securities 
Corporation v. Brown, Civ.App., 106 
S.W.2d 340, error dismissed—Dal¬ 
las County Levee Improvement 
Dist No. 3 V. Ayers, Civ.App., 246 
S.W. 1112—^Hester & Roberts v. 


Donna Irr. Dist, Hidalgo County, 
No. 1, Civ.App., 239 S.W. 992, error 
refused—City of Corsicana v. 
Mills, Civ.App., 235 S.W. 220, error 
refused. 

Wyo.—Sullivan v. Blakesey, 246 P. 
918, 35 Wyo. 73. 

20 C.J. p 629 note 99—44 C.J. p 490 
notes 76, 77. 

“Taxing a citizen with his pro¬ 
portionate share of the cost of a 
pavement which abuts on his prop¬ 
erty, even though the assessment be 
irregular or excessive, is not an 
actual taking of or damage to the 
property such as is contemplated by 
. . . the Constitution.’*—City of 

Marshfield ex rel., to Use of Hasten 

V. Brown, 88 S.W.2d 339, 340, 337 
Mo. 1136, transferred from City of 
Marshfield ex rel. Hasten v. Brown, 
App., 79 S.W.2d 519, transferred to 
City of Marshfield ex rel. Hasten v. 
Brown, 99 S.W.2d 485. 

Assessment exceeding 'valne of 
property did not constitute taking 
property without compensation, 
where entire cost of improvement 
was apportioned equally on abutting 
lots according to frontage.—^Donald¬ 
son’s Heirs v. City of New Orleans, 
118 So. 134. 166 La. 1059. 

Reassessment 

(1) Statute authorizing munici¬ 
pality to make reassessment where 
prior assessments are invalid held 
not to take private property without 
compensation.—^Booth v. Uvalde Rock 
Asphalt Co., Tex.Civ.App., 296 S.W. 
345. 

(2) However, reassessment of an 
assessment to correct mistake in 
owner’s name made under charter 
adopted in accordance with the stat¬ 
ute has been held a taking of prop¬ 
erty without compensation.—Galla- 
har V. Whitley, Tex.Civ.App., 190 S. 

W. 757. 

54. Cal.—Santa Clara Valley Land 
Co. V. Meehan, 217 P. 787, 62 Cal. 

^2 


App. 531, error dismissed 44 S.Ct. 
452, 264 U.S. 600, 68 L.Ed. 870. 
Conn.—Connecticut Railway & Light¬ 
ing Co. V. City of Waterbury, 18 
A.2d 700, 127 Conn. 617. 

Pla.—Summerland, Inc., v. City of 
Punta Gorda, 134 So. 611, 101 Fla. 
643, followed in Warden Apart¬ 
ment House V. City of Punta Gor¬ 
da, 134 So. 614, 101 Fla. 550—City 
of Ft. Myers v. State, 117 So. 97, 
95 Fla. 704. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. V. Mumford, 197 N.E. 826, 208 
Ind. 655. 

Md.—^Harlan v. Town of Bel Air, 13 
A.2d 370, 178 Md. 260. 

Minn.—^In re Concord Street Assess¬ 
ment, 181 N.W. 859, 148 Minn. 329. 
Mont.—State v. Board of Com'rs of 
Cascade County, 296 P. 1, 89 Mont. 
37—Cosman v. Chestnut Valley Irr. 
Dist, 238 P. 879, 74 Mont 111, 40 
A.L.R. 1344. 

Neb.—Hayman v. City of Grand Is¬ 
land, 284 N.W. 733, 135 Neb. 873— 
Munsell v. City of Hebron, 220 N. 
W. 289, 117 Neb. 251—Futscher v. 
City of Rulo, 186 N.W. 636, 107 
Neb. 621—Schneider v. Plum, 124 
N.W. 1132, 86 Neb. 129. 

Ohio.—^Kentucky Joint Stock Land 
Bank of Lexington, Ky. v. Jewett, 
. 9 N.E.2d 915, 55 Ohio App. 422. 

Or.—^Enterprise Irr. Dist. v. Enter¬ 
prise Land & Investment Co., 300 
P. 507, 137 Or. 468. 

Tex.—City 'of Denison v. Smith, Civ. 

App., 260 S.W. 207. 

Wash.—Wm. D. Perkins & Co. v. 
Diking Dist No. 3 of Island Coun¬ 
ty, 298 P. 462, 162 Wash. 227— 
In re Shilshole Ave., 148 P. 781. 85 
Wash. 522. 

Wyo.—Willard v. Morton, 59 P.2d 
338, 60 Wyo. 72. 

20 C.J. p 529 note 1—44 C.J. p 490 
notes 77, 78. 

Basis on benefits; ^'Justly assess¬ 
able” 

Statute authorizing assessments 
for public improvements by the vil- 
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leld invalid because of a theoretical possibility that 
n a particular case the cost of improvement may 
ixceed the benefits received.55 So, also, if a spe¬ 
cial assessment is levied without right or authority, 
)r is unreasonable, unjust, or the result of fraud, 
)r produces manifest inequality, relief will be grant- 
id to prevent deprivation of property without com¬ 
pensation.®® A statute which permits the assess- 
nent of property according to value rather than in 
Lccordance with benefits conferred does not take 


property for public use without compensation;®*^ 
and an assessment against state banks for a deposi¬ 
tors* guaranty fund has been held not an involun¬ 
tary taking of their property.®® 

The proceeding by which a city takes private 
property for public use, under its power of eminent 
domain, is distinct in character from that by which 
it raises money, under its power of taxation, to 
make compensation for property so taken.®® 


in. WHO MAY EXERCISE POWER 


I 18. United States 

The power of eminent domain may be exercised by the 
ederai government In furtherance of the powers con- 
'erred on it by the constitution. 

The power of eminent domain belongs to the fed- 
iral government as an attribute of its sovereignty.®® 


It is complete in itself and can be neither enlarged 
nor diminished by a state,®i xior can any state pre¬ 
scribe the manner in which it must be exercised.®^ 
Thus the federal government may condemn proper¬ 
ty within the District of Columbia,®® the territo- 
ries,®4 and the several states,®® provided such exer- 


a^e board “as they deem Justly as- 
jessable to the property** was Invalid 
IS taking property without Just com- 
jensation, since the proposed assess- 
nents are not in any manner based 
)n benefits; and the words “iustly 
issessable*’ cannot be construed as 
jufflcient to require the assessment 
:o be based on benefits.—Wisconsin 
General Ry. v. Village of Shorewood. 
L93 N.W. 97, 181 Wis. 321—Milwau¬ 
kee Electric Ry. & Light Co. v. Vll- 
age of Shorewood, 193 N.W. 94, 181 
iVis. 312. 

»5. U.S.—Butters v. Oakland, 44 S. 
Ct. 62, 263 U.S. 162, 68 L,Ed. 228. 
affirming 200 P. 354, 53 CaLApp. 
294. 

>6. Colo.—Santa F4 Land Imp. Co. 
V. City and County of Denver, 2 
P.2d 238, 89 Colo. 309, followed in 
McFarlane v. City and County of 
Denver. 8 P.2d 1112, 90 Colo. 320. 

57. Cal.—Thomas v. Pridham, 163 
P. 933, 171 Cal. 98. 

58. S.D.—^First State Bank of Clare¬ 
mont V. Smith, 207 N.W. 467, 49 
S.D. 518. 

58. Mo.—St. Louis V. Buss, 59 S.W. 

969, 159 Mo. 9. 

20 C.J. p 530 note 3. 

5<h U.S.—^U. S. V. Appalachian Elec¬ 
tric Power Co., C.C.A.Va., 107 F.2d 
769. affirming. D.C., 23 F.Supp. 83, 
certiorari granted 60 S.Ct. 608, 309 

U. S. 646, 84 L.Ed. 999, reversed 
on'other grounds, 61 S.Ct. 291, re¬ 
hearing denied 61 S.Ct. 648—^U, S. 

V. Certain Lands in City of Louis¬ 
ville, Jefferson County, C.C.A.Ky., 
78 F.2d 684, affirming, D.C., 9 F. 
Supp. 137, and certiorari granted 
U. S. V. Certain Lands in City of 
Louisville, 56 S.Ct. 154, 296 U.S. 
567, 80 L.Ed. 400, affirmed 56 S.Ct. 
594, 297 U.S. 726, 80 L.Ed. 1009— 
U. S. V. Sixty Acres, More or Less, 


of Land in Williamson County, D. 
C.I11., 28 F.Supp. 368—U. S. v. 
468.95 Acres of Land, D.C.Pa., 22 
F.Supp. 1017—Stubbs v. U. S.. D.C. 
N.C., 21 F.Supp. 1007—U. S. v. 
8,557.16 Acres of Land in Pendle¬ 
ton County, W. Va., D.C.W.Va., 11 
F.Supp. 311—U. S. V. Crary, D.C. 
Va., 1 F.Supp. 406. 
xrecesslty of legislative authority 
The United States, with a constitu¬ 
tional purpose to achieve, expressed 
by appropriate legislation, requires 
no legislative authority to enable it, 
within constitutional limitations, no 
exercise Its Inherent power of emi¬ 
nent domain to acquire property in 
so far as its acquisition may be nec¬ 
essary or appropriate to the achieve¬ 
ment of such purpose.—U. S. v. Sixty 
Acres, More or Less, of Land in 
Williamson County, D.C.I11., 28 F. 
Supp. 368. 

OnmiTun gatherum condemnation 
suit may be instituted by the United 
States to acquire rights and claims 
of every person, known or unknown, 
to land.—^U. S. v. Crary, D.C.Va., 2 
F.Supp. 870. 

61. U.S.—U. S. V. Alcorn, aC.A.Or., 
80 F.2d 487—Kincaid v. U. S., D.C. 
La., 35 F.2d 235. 

20 C,J. p 531 note 7. 

62. U.S.—U. S. V. O'Neill, D.C.C 0 I 0 .. 
198 F. 677, 

63. U.S.—Shoemaker v. U. S., D.C., 
13 S.Ct 361, 147 U.S. 282, 37 L.Ed. 
170. 

20 C.J. p 531 note 12. 

64b U.S.—^U. S. V. 458.96 Acres of 
Land, D.C.Pa., 22 F.Supp. 1017. 

20 C.J. p 531 note 13. 

65. U.S.—James v. Dravo Contract¬ 
ing Co., W.Va., 58 S.Ct 208, 302 
U.S. 134, 82 L,Ed. 155, 114 A.L.R. 
318, reversing, D.C., Dravo Con¬ 
tracting Co. V. Fox, 16 F.Supp. 527 
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—^U. S. V. Jotham Bixby Co., D.C. 
Cal., 55 F.2d 317, affirmed. C.C.A., 

C. M. Patten & Co. v. U. S., 61 
F.2d 970, reversed on other 
grounds 53 S.Ct 687, 289 U.S. 705. 
77 L.Ed. 1462—U. S. v. 2,271.29 
Acres, More or Less, of Land in 
La Crosse, Trempeleau, Vernon, 
and G-rant Counties, Wis^, D.O.Wis.', 
31 F.2d 617—U. S. v. 72 Acres of 
Land, More or Less, Situate in 
City of Oakland, Alameda County, 

D. C.Cal.. 37 F.Supp. 297—U. S. v. 
Certain Lands in City of James¬ 
town, D.C.N.T., 84 F.Supp. 746—U. 
S. V. Certain Parcels of Land in 
Town of Denton of Caroline Coun¬ 
ty, D.C.Md., 30 F.Supp. 372—^In re 
U. S., D.aN.T.. 28 F.Supp. 758, 761, 
citing Corpus Juris—^U. S. v. Sixty 
Acres, More or Less, of Land in 
Williamson County, D.C.in., 28 F. 
Supp. 368—^U. S. V. 4,450.72 Acres 
of Land, Clearwater County, State 
of Minnesota, D.C.Minn., 27 F.Supp. 
167—^U. S. V. Eighty Acres of Land 
In Williamson County, D.C.I11., 26 
F.Supp. 315—U. S. V. 458.95 .Acres 
of Land, D.C.Pa., 22 F.Supp. 1017 
—U. S. V. 546.03 Acres, More or 
Less, of Land Situate in Union Tp., 
Bedford County, Pa., D.C.Pa., 22 F. 
Supp. 775. 

Mass.—In re .Opinion of the Justices, 
8 N.E.2d 753, 297 Mass. 567. 

Va.—Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.E. 829, 156 Va. 808. 

20 C.J. p 630 note 4. 

Consent of state 

(1) The consent of the state is not 
a condition precedent.—James v. 
Dravo Contracting Co., W.Va., 68 S. 
Ct. 208, 802 U.S. 134. 82 L.Ed. 155, 
114 A.L.R. 318, reversing, D.C., Dravo 
Contracting Co. v. Fox, 16 F.Supp. 
527—U. S. v. Jotham Bixby Co., D. 
C.Cal.. 55 F.2d 317, affirmed, aC.A., 
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cise is in furtherance of the powers conferred on it 
by the constitution.®® The power to acquire land 
within a state for governmental purposes cannot, 
however, be so exercised as to dismember the state 
and separate a part of its territory from its juris- 
diction.®^ 

§ 19. States 

The states may, within their territorial limits, exer¬ 
cise the power of eminent domain. 

The general right of eminent domain within the 
limits of a state is vested in the state govern¬ 
ment.®® Thus, where legislative authority has been 
given, property may be condemned in the name of 
the state.®® Under an act of congress authorizing 
a state legislature to provide rules for working 


mines, involving all necessary means to their com¬ 
plete development, the state may grant to a mine 
owner the right to run his tunnel through the claims 
of others.*^® 

Federal purposes. Although it has been held that 
a state may condemn land within its limits for the 
use of the United States,*^! or may authorize the 
taking of such land in proceedings instituted by 
the United States,there is authority that a state 
cannot condemn land except for its own purposes 
and that the United States should proceed to con¬ 
demn directly under authority of the federal stat¬ 
utes.*^® However, where land is taken for state pur¬ 
poses, the taking is not unlawful because of an in¬ 
tent on the part of the state to turn the land over 
to the United States.^^ 


C. M. Patten & Co. v. U. S., 61 P.2d 
970, reversed on other grounds 53 
S.Ct. 687, 289 U.S. 705. 77 L.Ed. 1462 
—^U. S. V. 2,271.29 Acres, More or 
Less, of Land in La Crosse, Trempe- 
leau, Vernon, and Grant Counties, D. 

C. Wis., 31 F.2d 617—TJ. S. v. City of 
Hoboken, N. J., B.C.N.J.. 29 F.2d 932 
—In re XJ. S., D.C.N.T,, 28 F.Supp. 
758—^U. S. V. Sixty Acres, More or 
Less, of Land in Williamson County, 

D. C.Ill., 28 F.Supp. 368—U. S. v. 
4.450.72 Acres of Land. Clearwater 
County, State of Minnesota, D.C. 
Minn., 27 F.Supp. 167—U. S. v. 546.- 
03 Acres, More or Less, of Land Situ¬ 
ate in Union Tp., Bedford County, 
Pa., D.C.Pa,, 22 F.Supp. 775—Ala¬ 
bama Power Co. v. Gulf Power Co., 
D.C.Ala., 283 P. 606—20 C.J. p 631 
note 5. 

<2) The federal government may, 
however, make the legislative con¬ 
sent of the state a condition 
precedent to condemnation for cer¬ 
tain purposes.—^U. S. v. 2,271.29 
Acres, More or Less, of Land in 
La Crosse, Trempeleau, Vernon, and 
Grant Counties, D.C.Wis., 31 F.2d 
617—U. S. V. Eighty Acres of Land 
in Williamson County, D.C.I11., 26 F. 
Supp. 315. 

(3) Statute held to constitute con¬ 
sent of state to condemnation of 
lands by federal government.—^U. S. 
V. Eighty Acres of Land in William¬ 
son County, supra. 

66- U.S.—U. S. V. 4,450.72 Acres of 
Land, Clearwater County, State of 
Minnesota, D.C.Minn., 27 F.Supp. 
167. 

67. N.T.—^Barrett v. Palmer, 31 N.B, 
1017, 135 N.T. 336, 31 Am.S.R. 835, 
17 L.R.A. 720, affirmed 16 N.T.S. 
94, and 16 S.Ct 837, 162 U.S. 399, 
40 L.Ed. 1015. 

68- U.S.—Dalche v. Board of Com'rs 
of Orleans Levee Board, D.C.La., 
49 F.2d 374. 

Cal.—Rose v. State. 105 P.2d 302, 
superseding, App., 94 P.2d 1058, 


followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding, 
App., 94 P.2d 1066, followed in 
Brandon v. State, Sup., 105 P.2d 

316, superseding, App., 94 P.2d 

1066, followed in Jones v. State, 

Sup., 105 P.2d 317, superseding, 
App., 94 P.2d 1066, followed in 
Laughlin v. State, Sup., 105 P.2d 

317, superseding, App., 94 P.2d 

1067. 

Ind.—Shedd v. Northern Indiana 
Public Service Co., 188 N.B. 322, 
206 Ind. 35, 90 A.L.R. 1020, fol¬ 
lowed in Indiana Industrial Land 
Co. V. Northern Indiana Public 

Service Co., 188 N.B. 328, 205 Ind. 
712. 

Minn.—^Northern Pac. Ry. Co. v. 
Pioneer Fuel Co., 181 N.W. 341, 148 
Minn. 214. 

N.J.—Village of Ridgewood v. Bor¬ 
ough of Glen Rock, 188 A. 698, 15 
N.LMisc. 65. 

N.T.—In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.T.S. 748, 125 
Misc. 269. 

Ohio.—^Louisville & Nashville R. Co. 
V. City of Cincinnati, 12 Ohio N. 
P.,N.S., 66, reversed on other 

grounds, 15 Ohio Cir.Ct, N.S., 62, 
23 Ohio Cir.Dec. 464, affirmed 88 
Ohio St. 283, 102 N.E. 951. 

Utah.—State, by State Road Commis¬ 
sion, V, District Court, Fourth Ju¬ 
dicial Dist. in and for Utah Coun¬ 
ty, 78 P.2d 502, 94 Utah 384, 

20 C.J. p 531 note 15. 

lands 

(1) A state may appropriate to 
public use Indian lands within its 
own borders.—^Wadsworth v. Buffalo 
Hydraulic Assoc., 15 Barb., N.T., 83. 

(2) This rule has been applied, al¬ 
though the right was previously 
granted to another state to purchase 
those lands.—Wadsworth v. Buffalo 
Hydraulic Assoc., supra. 

Bailroad. rights of way 

(1) A state may authorize the con¬ 
demnation of the right of way of an 
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interstate railroad for a telegraph 
line.—^Louisville & N. R. Co. v. West¬ 
ern Union Telegraph Co., 39 S.Ct. 513, 
250 U.S. 363, 63 L.Bd. 1032, affirming, 
C.C.A.1916, 233 F. 82, 147 C.C.A 152, 
and Western Union Telegraph Co. v. 
Louisville & N. R. Co., 65 So. 650, 107 
Miss. 626—20 C.J. p 532 notes 22, 
23. 

(2) "However, if the railroad is in 
the possession of a federal court 
through its receiver, a telegraph 
company cannot, without the consent 
of the federal court, condemn any 
portion of the right of way by pro¬ 
ceedings instituted in the state court. 
—Western Union Tel. Co. v. Atlantic, 
etc., Tel. Co., C.C.Ind., 29 F.Cas.No. 
17,445, 7 Biss. 367. 

20 C.J. p 532 note 24. 

69 . Idaho.—State ex rel. McEelvey 
V. Styner, 72 P.2d 699, 58 Idaho 
283. 

Or.—State v. Hawk, 208 P. 709, 106 
Or. 319. 

70 . U.S.—Baillie v. Larson, C.C.Ida- 
ho, 138 F. 177. 

71. N.H.—Orr v. Quimby, 54 N.H. 
590. 

Pa.—Matter of League Island, 1 
Brewst. 624. 

72 . Mass.—In re Opinion of the Jus¬ 
tices, 8 N.B.2d 753,-297 Mass. 567. 

20 C.J. p 632 note 17, p 586 note 14 
Ca]. 

More than eaual rights cannot be 
granted by the state to the federal 
government.—^U. S. v. 8,557.16 Acres 
of Land in Pendleton County, W. 
Va., D.C.W.Va.. 11 F.Supp. 311. 

73. U.S.—Kohl V. U. S., Ohio, 91 U. 
S. 367, 23 L.Bd. 449. 

20 C.J. p 532 note 18.- 

74. U.S.—Via v. State Commission 
on Conservation and Development 
of State of Virginia, D.C.Va., 9 F. 
Supp. 556, affirmed 66 S.Ct. 245, 
296 U.S. 549, 80 L.Bd. 388. 
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Powers confined within territory limits. No state 
can exercise or authorize the exercise of the power 
by taking or by injuring property outside of its 
territorial limits.75 The mere fact, however, that 
the people of another state will be benefited by a 
contemplated improvement will not prevent an exer¬ 
cise of the power of eminent domain, provided the 
people of the state under the statutes of which con¬ 
demnation is sought receive a direct. benefitJ^ 

The state may estop itself from exercising the 
power of eminent domain.77 

§ 20. Territories 

The right of eminent domain may be conferred on 
territories. 

Where the act organizing a territory provides 
that the legislative power shall extend to all right¬ 
ful subjects of legislation consistent with the con¬ 
stitution of the United States and with the organic 
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act, this confers on the territorial government the 
right of eminent domain.78 

§ 21. Delegation of Power 

The power of eminent domain may be exercised either 
directiy by the legislature or through the medium of cor¬ 
porate bodies, or of individual enterprises, by virtue of a 
delegation of the power. 

In the absence of authority, the power of eminent 
domain cannot be exercised.79 It may, however, 
be exercised either directly by the legislature^^ or 
through the medium of corporate bodies, or of in¬ 
dividual enterprises, by.virtue of a delegation of 
the power.81 The state has a right to say on what 
property or to what extent the right of eminent do¬ 
main shall be exercised.82 The power of the legis¬ 
lature to delegate the right is supreme and, sub¬ 
ject to such restrictions as are found in the con¬ 
stitution, the right to exercise the power of emi¬ 
nent domain is entirely under its control.^^ Thus 
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Colo.—Fishel v. City and County of 
Denver, 108 P.2d 236, 106 Colo. 
576. 

N.C.—Yarborough v. North Carolina 
Park Commission. 145 S.E. 563. 196 
N.C. 284. 

Tenn.—State v. Oliver, 35 S.W.2d 
396, 162 Tenn. 100. 

Va.—Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.E. 829, 156 Ya. 808. 

20 C.J. p 532 note 19. 

75 . Wis.—Superior Water, Light & 
Power Co. v. City of Superior, 183 
N.W. 254, 174 Wis. 257, affirming 
181 N.W. 113, 174 Wis. 257, 

20 C.J. p 532 note 26. 

76 . Wyo.—Grover Irr., etc., Co. v. 
Lovella Ditch, etc., Co., 131 P. 43, 
21 Wyo. 204, L.R.A.1916C 1275, 
Ann.Cas.l915D 1207. 

20 C.J. p 532 note 30 [a]. 

77. U.S.—U. S. v. Certain Lands, 
D.C.N.H., 208 F. 429. 

20 C.J. p 532 note 31 [a]. 

78 . Arlz.—Sanford v. Tucson, 71 P. 
903, 8 Arlz. 247. 

20 C.J. p 533 note 33. 

79. Alaska.—Town of Seward v. 
Margules, 9 Alaska 354. 

Tex.—Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County v. Hall, Com.App., 
55 S.W.2d 797—Black Bros. v. 
State, Civ.App., 253 S.W. 576, re¬ 
versed State V. Black Bros., 297 S. 
W. 213, 116 Tex. 615. 

ComxnissIoiLers of District of Co- 
Imnbia cannot acquire land by con¬ 
demnation without express authority 
of congress.—Dougherty v. Galliher, 
26 P.2d 538, 58 App.D.C. 166. 

Exercise of delegated powers see 
infra §§ 89-93. 


00. Fla.—Spafford v. Brevard Coun¬ 
ty, 110 So. 451, 92 Fla. 617. 

Ind.—^EJdwards v. Housing Authority 
of City of Muncie, 19 N.E.2d 741, 
215 Ind. 330. 

Minn.—^Northern Pacific Railway Co. 
V. Pioneer Fuel Co., 181 N.W. 341, 
148 Minn. 214. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka County, 
73 P.2d 493, 58 Nev. 188. 

Pa.—Scott V. Commonwealth, 55 
Montg.Co. 353. 

20 C.J. p 533 note 34. 

81. Ala.—^Denson v. Alabama Poly¬ 
technic Institute, 126 So. 133, 220 
Ala. 433. 

Cal.—Gaume v. City of Redlands, 73 
P.2d 917, 23 Cal.App.2d 464. 

Fla.—Spafford v. Brevard County, 110 
So. 451, 92 Fla. 617. 

Ga.—Botts V. Southeastern Pipe- 
Line Co., 10 S.E.2d 375, 190 Ga. 
689—^Williamson v. Housing Au¬ 
thority, etc., of Augusta, 199 S.E. 
43, 186 Ga. 673. 

Ill.—Department of Public Works 
and Buildings v. Ryan, 191 N.E. 
259, 357 Ill, 160. 

Ky.—Baxter v. City of Louisville, 6 
S,W,2d 1074, 224 Ky. 604—BelTs 
Committee v. Board of Education 
of Harrodsburg, 234 S.W. 311, 192 
Ky. 700. 

Minn.—^Northern Pac. Ry. Co. v. Pio¬ 
neer Fuel Co., 181 N.W. 341, 148 
Minn. 214—Simmons v. Northern 
Pac. R. Co., 180 N.W. 114, 147 Minn. 
313. 

N.J.—Romano' v. Housing Authority 
of City of Newark, 12 A.2d 384, 
124 N.J.Law 452, affirming 10 A.2d 
181, 123 N.J.Law 428—State'High¬ 
way Commission v. City of Eliza¬ 
beth, 140 A. 335, 102 N.J.Eq, 221, 
affirmed City of Elizabeth v. State 
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Highway Commission, 143 A. 916, 
103 N.J.Eq. 376. 

N.Y.—People ex rel. Horton v. Pren- 
dergast, 162 NJB. 10, 248 N.Y. 215, 
affirming 222 N.Y.S. 29, 220 App. 
Div. 351, and appeal dismissed Hor¬ 
ton V. Prendergast, 49 S.Ct. 177, 
278 U.S. 579, 73 L.Ed. 517—In re 
Niagara, Lockport &■ Ontario Pow¬ 
er Co., 210 N.Y.S. 748, 125 Misc. 
269. 

N.C.—Sanders v. Atlantic Coast Line 

R. Co., 4 S.E.2d 902, 216 N.C. 312. 
Ohio.—^Louisville & Nashville R. Co. 

V. City of Cincinnati, 12 Ohio N.P., 
N.S., 65, reversed on other grounds 
16 Ohio Cir.Ct., N.S., 62, 23 Ohio 
Cir.Dec. 464, affirmed 102 N.E. 951, 
88 Ohio St. 283. 

Okl.—City of Tulsa v- Richmond, 253 
P. 279, 123 Okl. 256. 

Pa.—^Peters v. City of Reading, 184 
A. 23, 321 Pa. 220. 

Tex.—^Houston Independent School 
District v. Reader, Civ.App., 38 S. 

W. 2d 610, 615, quoting Corpus Ju¬ 
ris—Benat v. Dallas County, Civ. 
App., 266 S.W. 539. 

Va.—Light V. City of Danville, 190 

S. B. 276, 168 Va. 181—City of Rich¬ 
mond v. Childrey, 103 S.E. 630, 
127 Va. 261—School Board of City 
of Harrisonburg v. Alexander, 101 
S.E. 349, 126 Va. 407. 

W.Va.—State v. Horner, 1 S.E.2d 
486. 

20 C.J. p 533 note 35. 

82. U.S.—^Western Union Telegraph 
Co. V. Louisville & N. R. Co., Ky., 
42 S.Ct. 258, 258 U.S. 13, 66 L.Ed. 
437. 

83. Ark.—Pulton Perry & Bridge Co. 
V. Blackwood. 293 S.W. 2, 173 Ark. 
645. 

84. Mich.—Allen v. Rogers, 224 N.W. 
632, 246 Mich. 501. 
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the legislature may revoke or change a statute au¬ 
thorizing its exercise,*® and it is free to use its dis¬ 
cretion in the selection of agents to exercise the 
power.*® 

§ 22. -The Statutory Authority 

The right to exercise the power of eminent domain 
must be conferred by statute, either in express words or 


by necessary implication; and acts conferring It are to 
be strictly construed. 

The right to exercise the power of eminent do¬ 
main must be conferred by statute, either in express 
words or by necessary implication.^*^ Such power 
being in derogation of common right, the acts con¬ 
ferring it are to be strictly construed in favor of 
the landowner but this principle is not applied as 


85. Mich.—Allen v. Rogers, supra. 

Or.—State v. Hawk, 208 P. 709, 105 

Or. 319. 

86. Ala.—^Dean v. County Board of 
' Education, 97 So. 741, 210 Ala. 256. 

N.T.—^In re Niagara, Lockport & 
Ontario Power Co., 210 N.T.S. 748, 
125 Misc. 269. 

Tex.—^Lone Star Gas Co. v. City of 
• Port Worth, Civ.App.. 68 S.W.2d 
605, reversed on other grounds 
98 S.W.2d 799, 128 Tex. 392. 109 
A.Li.R. 374—^Houston Independent 
School District v. Reader, Civ.App., 
38 S.W.2d 610, 615, quoting €k>rpus 
Juris—Rockwall County v. Adams, 
Civ.App., 244 S.W. 842, reversed on 
other grounds Adams v. Rockwall 
County, Com.App., 280 S.W, 759— 
Van Valkenburgh v, Ford, Civ. 
App., 207 S.W. 405, affirmed Ford 
V. Van Valkenburg, Com.App., 228 
S.W. 194. 

20 C.J. p 533 note 37. 

87. Ala.—^Downing v. State, 107 So. 
80, 214 Ala. 199—^Dean v. County 
Board of Education, 97 So. 741, 210 
Ala. 256. 

Cal.—^People v. Superior Court In and 
For San Bernardino County, 73 P. 
2d 1221, 10 Cal.2d 288. 

Ill.—^Department of Public Works 
and Buildings v. Schlich, 194 N.E. 
687, 359 Ill. 337—^Department of 
Public Works and Buildings v. 
Ryan, 191 N.B. 259,' 357 Ill. 150— 
Hooper v. Finlay, 162 N.E. 202, 331 
Ill. 132. 

Ind.—Root V. State, 192 N.E. 447, 207 
Ind. 312. 

Kan.—Strain v. Cities Service Gas 
Co.. 83 P.2d 124, 148 Kan. 393. 

Minn.—^Northern Pac. Ry. Co. v. City 
of Duluth. 189 N.W. 937, 153 Minn. 
122 . 

Mo.—State ex rel. State Hiyghway 
Commission v. Gordon, 36 S.W.2d 
105, 327 Mo. 160, followed in State 
ex rel. State Highway Commission 
V. Lewis, 36 S.W.2d 108. 

Mont—State v. Aitchison, 30 P.2d 
805, 96 Mont 335. 

N.T.—^In re Niagara, Lockport & 
Ontario Power Co., 210 N.T.S. 748, 
125 Misc. 269. 

N.C.—Griffith v. Southern Ry. Co., 
131 S.E. 413, 191 N.C. 84. 

Or.—Smith v. Cameron, 262 P. 946, 
123 Or. 501. 

Pa.—^Foley v. Beach Creek Extension 
R. Co., 129 A 845, 283 Pa. 588— 
Erie R. Co. v. Public Service Com- i 


mission,' 114 A. 357, 359, 271 Pa. 
409, citing Corpns Juris. 

Tenn.—^Trustees of New Pulaski 
Cemetery v. Ballentine, 271 S.W. 
38, 39, 151 Tenn. 622, citing Corpus 
Juris. 

Va.—City of Richmond v. Childrey, 
103 S.B. 630, 127 Va. 261. 

W.Va.—City of Mullens v. Union 
Power Co., 7 S.E.2d 870—^Barker 
V. County Court of Pleasants Coun¬ 
ty. 161 S.B. 569, 570, 111 W.Va. 312, 
quoting Corpus Juris. 

20 C.J. p 533 note 39. 

Power to acquire or purchase 

(1) Authority to acquire or pur¬ 
chase property is not equivalent to 
the right to condemn. 

Ala.—J. Blach & Sons v. Hawkins, 
189 So. 726, 288 Ala. 172. 

Mich.—City of Allegan v. Iosco Land 
Co., 236 N.W. 863, 254 Mich. 560. 
20 C.J. p 537 note 55 [c], [d]. 

(2) Where expressly provided by 
statute, however, the authority to ac¬ 
quire land for public use by purchase 
is authority to condemn.—^Albert 
Hanson Lumber Co. v. U. S., La., 43 
S.Ct. 442, 261 U.S. 581, 67 L.Ed. 809, 
affirming, C.C.A., 277 F. 894—^Bar- 
nidge v. U. S,. C.C.AMo.. 101 F.2d 
295—U. S. V. Threlkeld, C.C.A.N.M., 
72 F.2d 464, certiorari denied Threl¬ 
keld V. U. S., 55 S.Ct. 215, 293 U.S. 
620, 79 L.Bd. 708—U. S. v. Southern 
Power Co., C.C.A.S.C., 31 F.2d 852 — 
U. S. V. 2.74 Acres 'of Land in Wil¬ 
liamson County, D.C.I11., 32 F.Supp. 
55—In re UT. S., D.C.N.T., 28 F.Supp. 
768—U. S. V. Crary, D.C.Va., 1 F. 
Supp. 406. 

88;. U.S.—Northern Mining & Trad¬ 
ing Co. V. Alaska Gold Recovery 
Co., C,C.AAlas.ka, 20 F.2d 5, 8, cit¬ 
ing Corpus Juris—^U. S, v. West 
Virginia Power Co., D.O.W.Va., 33 
F.Supp. 756. 

Ala.—J. Blach & Sons v. Hawkins, 
189 So. 726, 238 Ala. 172—^Denson 
V. Alabama Polytechnic Institute, 
126 So. 133, 220 Ala. 433—^Downing 
V. State, 107 So, 80, 214 Ala. 199. 
Conn.—State v. McCook, 147 A 126, 
109 Conn. 621, 64 AL.R. 1463. 

Del.—^Thomison v. Hillcrest Athletic 
Ass’n, Super., 5 A.2d 286. 

Ga.—Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2d 386, 190 Ga. 709 
—Bolts V. Southeastern Pipe-Line 
Co., 10 S.E.2d 375, 190 Ga. 689. 

Ill.—^Department of Public Works 
and Buildings v. Ryan, 191 N.E. 
259, 357 Ill. 150—Indiana Harbor 
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Belt R. Co. V. Green, 124 N.E. 298, 
289 Ill. 81. 

Ky.—Royal Elkhorn Coal Co. v. Elk 
Horn Coal Corporation, 237 S.W. 
1083, 194 Ky. 8—Bell’s Committee 
V. Board of Education of Harrods- 
burg, 234 S.W. 311, 192 Ky. 700. 

La.—^Louisiana Highway Commis¬ 
sion V. Cormier, 128 So. 56, 13 La. 
App. 459. 

Md.—^Davis v. Poard of Education of 
Anne Arundt^l County, 170 A 590, 
166 Md. 118. 

Mass.—Inhabitants of Town of Hol- 
liston V. Holliston Water Co., 27 N. 
E.2d 194. 

Mich.—^Mohegan Central R. Co. v. 
Garfield Petroleum Corp., 290 N.W. 
833, 835, 292 Mich. 373, quoting 
Corpns Juris. 

Miss.—^Ferguson v. Board of Sup’rs 
of Wilkinson County, 115 So. 779, 
149 Miss. 623. 

Mo. — ^Houck V. Little River Drainage 
Dist., 119 S.W.2d 826, 343 Mo. 28— 
State ex rel. Cranfill v. Smith, 48 
S.W.2d 891, 330 Mo. 262, 81 AL.R. 
1066—City of Caruthersville v. 
Faris, App., 146 S.W.2d 80. 

N.T.—In re Water Front Improve¬ 
ment in Borough of Richmond, City 
of New Tork, 194 N.T.S. 857, 201 
App.Div. 693—^Board of Education 
of Village School Dist. of Town of 
Malone v. O’Rourke, 181 N.T.S. 21, 
191 App.Div. 317—People v. Fish¬ 
er, 178 N.T.S. 184, 189 App.Div. 
148. 

N.C.—Sechriest v. City of Thomas- 
ville, 162 S.E. 212, 202 N.C. 108. 

N.D.—Sheridan County v. Davis, 240 
N.W. 867, 61 N.D. 744. 

Ohio.—^Pontiac Improvement Co. v. 
Board of Com’rs of Cleveland Met¬ 
ropolitan Park Dist, 135 N.E. 636, 
104 Ohio St 447, 23 AD.R. 866— 
Schwallie v. Cleveland, C. C. & St. 
L. Ry. Co., 26 Ohio N.P., N.S., 526. 
Okl.—State ex rel. Southwestern Nat¬ 
ural Gas Co. V. Brewer, 87 P.2d 954, 
184 Okl. 129. 

Or.—Spencer v. City of Portland, 235 
P. 279, 281. 114 Op. 381, citing Cor¬ 
pus Juris. 

Pa.—^Foley v. Beach Creek Extension 

R. Co., 129 A. 845, 283 Pa. 688— 
Haimsohn y. Township of Mill- 
creek, 20 Erie Co. 69. 

S.C.—Greenwood County v. Watkins, 
12 S.B.2d 545, 196 S.C. 61—Ex parte 
Savannah River Electric Co., 168 

S. E. 554, 169 S.C. 198. 

Tenn.—Tennessee Power Co. v. Rust, 
8 Tenn. Civ.App. 36$. 
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strictly to public bodies as it is in construing pow¬ 
ers given to private corporations,and the con¬ 
struction should not be so strict as to defeat the ev¬ 
ident purpose of the legislation.^® While the pow¬ 
er should not be gathered from doubtful inferenc¬ 
es,it need not be expressly conferred if it appears 
by clear implication.92 Where such power is dele¬ 
gated, it is the duty of the courts to give it its full 

effect.® 2 

Even if it seems that an act confers the power to 
condemn land, but there is not a clear and explicit 
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grant, and no compensation is provided for, the pre¬ 
sumption is that the legislature did not intend to 
confer such power.®^ It does not necessarily follow 
that, because the carrying out of an authorized work 
would be impossible unless the power of eminent do¬ 
main was exercised, therefore, the legislature in¬ 
tended to grant the right to exercise it.®® In some 
cases, however, it has been said that, if the implica¬ 
tion in favor of the intended exercise of the power 
is very strong, for example, that the grant itself 
would be defeated if the company were not allowed 


Tex.—Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County V. Hall, Com.App., 
55 S.W.2d 797—^Wood v. Bird, Civ. 
App., 32 S.W.2d 271, 273, citing 
Corpus Juris—Van Valkenburgh v. 
Ford, Civ.App., 207 S.W. 405, af¬ 
firmed Ford v. Van Valkenburg, 
Com.App., 223 S.W. 194. 

Va.—^L'ight V. City of Danville, 190 
S.E. 276, 168 Va. 181—Ruddock v. 
City of Richmond, 178 S.E. 44, 165 
Va. 552, adhered to 183 S.E. 513, 
165 Va. 552, certiorari denied 56 S. 
Ct. 942, 298 U.S. 674, 80 L.Ed. 
1396. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7—State v. Superior Court 
for Cowlitz County, 250 P. 466, 141 
Wash. 71—State v. Superior Court 
of Washington in and for Walla 
Walla County, 188 P. 646, 110 

Wash. 506. 

W.Va—City of Mullens v. Union 
Power Co., 7 S.E.2d 870. 

Wis.—City of New Lisbon v. Harebo, 
271 N.W. 669, 224 Wis. 66—In re 
Condemnation of Lands for Open¬ 
ing of Street in City of Beaver 
Dam, 237 N.W. 119, 205 Wis. 299— 
Union Mfg. Co. v. Spies, 195 N.W. 
326, 181 Wis. 497. 

20 C.J. p 534 note 41, p 569 note 70 
Co]. 

Statutes iu pari materia must be 
construed together in determining 
the extent of the power conferred.— 
Williamson County v. Franklin & 
Spring Hill Turnpike Co., 228 S.W. 
714, 143 Tenn. €28. 

The word ^^thoroughfare”, as used 
in condemnation statute, does not ap¬ 
ply to a subway.—In re Board of 
Transportation of City of New York, 
275 *N.T,S. 893, 243 App.Div. 529. 

89. S.C.—Greenwood County v. Wat¬ 
kins, 12 S.E.2d 545, 196 S.C. 51. 

90. U.S.—Old Dominion Land Co. 
V. U. S., Va., 46 S.Ct. 39, 269 U.S. 
65, 70 L.Ed. 162, affirming, C.C.A., 
296 F. 20—U. S. V. Meyer, C.C.A. 
Ill., 113 P.2d 387. 

Ark.—^Bennitt v. Weil Bros. Planta¬ 
tion Co., 287 S.W. 681, 17 Ark. 1079. 
Md.—^Davis v^ Board of Education of 


Anne Arundel County, 170 A. 590, 
166 Md. 118. 

Or.—State v. Hawk, 208 P. 709, 106 
Or. 319. 

20 C.J. p 535 note 42. 

liberal construction should be giv¬ 
en to statute empowering state high¬ 
way commission to condemn land, 
in order to effectuate its purpose.— 
Taylor^White Extracting Co. v. State 
Highway Commission, 136 A. 183, 5 
N.J.Misc. 255, affirmed 144 A. 921. 105 
NJ.Law 498. 

91. U.S.—U. S. V. West Virginia 
Power Co., D.C.W.Va., 33 F.Supp. 
756. 

Ala.—^Denson v. Alabama Polytechnic 
Institute, 126 So. 133, 220 Ala. 433 
—Dean v. County Board of Educa¬ 
tion, 97 So. 741, 21d Ala. 256. 
Cal.—City of Los Angeles v. Koyer, 
192 P. 301, 48 CaLApp. 720. 

Ga.—^Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2a 386,' 190 Ga. 
709—Botts V. Southeastern Pipe- 
Line Co., 10 S.E.2d 375, 190 Ga. 
689. 

Ind.—Indianapolis Oolitic Stone Co. 

V. Alexander King Stone Co., 190 
N.B. 67, 206 Ind. 412. 

Mich.—Detroit, G, H. & M. Ry. Co. v. 
Weber, 226 N.W. 663, 248 Mich. 
28. 

Mont.—State v. District Court of 
Sixth Judicial District in and for 
Park County, 216 P. 240, 67 Mont. 
164. 

N.H.—^Maine-New Hampshire Inter¬ 
state Bridge Authority v. Ham, 16 
A.2d 362. 

Or.—^Barrett v. Union Bridge Co., 246 
P, 308, 117 Or. 566, 45 A.L.R. 521, 
denying rehearing 243 P. 93, 117 
Or. 220, 45 A.L.R. 621. 

Tex.—^Wood V. Bird, Clv.App., 32 S. 

W. 2d 271, 273, citing Corpus Jhris 
—^Benat v. Dallas County, piv.App., 
266 S.W. 539. 

Vt.—^Lorenz v. Campbell, 3 A.2d 548, 
110 Vt 200. 

Va.—School Board of City of Har¬ 
risonburg V. Alexander, 101 S.E. 
349,* 126 Va, 407. 

W.Va.—City of Mullens v.. Union 
Power Co., 7 S.B.2d 870. 

20 C.J. p 534 note 40, p 623 note 
77. 


A statute merely providing a meth¬ 
od to be followed in the exercise of 
the power to condemn cannot be tak¬ 
en as impliedly conferring the pow¬ 
er itself. 

Ala.—^Denson v. Alabama Polytech¬ 
nic Institute, 126 So. 133, 220 Ala. 
433. 

Ga.—^Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2d 386, 190 Ga. 
709—^Botts V, Southeastern Pipe- 
Line Co., 10 S.B.2d 875, 190 Ga. 
689. 

92. .U.S.—Oakland Club v. South 
Carolina Public Service Authority, 
C.C.A.S.C., 110 P.2d 84, affirming. D. 
C., 30 F.Supp. 334—U. S. v. 458.96 
Acres of Land, D.C.Pa., 22 F.Supp. 
1017. 

Alaska.—^Alaska Gold Recovery Co. 
V. Northern Mining & Trading Co., 
7 Alaska 455. 

La.—^Louisiana Highway Commission 
V. Cormier, 128 So. 56, 13 La.App. 
459. 

Mere act of appropriating money 
by congress for a certain purpose 
was sufficient to authorize the ex¬ 
ercise of the power of eminent do¬ 
main by the commissioners of the 
District of Columbia to carry the 
purpose into effect.—Commissioners 
of District of Columbia v. Shannon & 
Luchs Const. Co., 17 F.2d 219, 67 App. 
D.C. 67. 

Express power to condemn is un¬ 
necessary in making congressional 
appropriation for several purposes 
where, under existing law, the au¬ 
thority has been conferred.—U. S. v. 
Threlkeld, C.C.A.N.M., 72 F.2d 464, 
certiorari denied Threlkeld v. U. S., 
55 S.Ct. 215, 293 U.S. 620, 79 L.Ed. 
708. 

93. Conn.—^Enfield Toll Bridge Co. v. 
Hartford, etc., R. Co., 17 Conn. 464, 
44 Am.D. 556. 

Minn.—^Weir v. St. Paul, etc., R. Co., 
18 Minn. 155. 

20 C.J. p 622 note 74. 

94. N.C.—^Beaufort County Comrs. v. 
Bonner, 68 S.E. 970, 163 N.C. 66. 

20 C.J. P 535 note 43. 

95. Mass.—Thacher v. Dartmouth 
j Bridge Co., 18 Pick 501. 
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to condemn, the right to condemn may be exercised, 
on the theory of a right implied of necessity.^® 
It has been held that statutes delegating the power 
must specify that the taking of property is to be 
for a public use,®^ although the specific purpose 
need not be designated.^® Where, however, the 
statute clearly indicates that the power is to be ex¬ 
ercised for a public purpose, failure so to state in 
express terms does not render the statute invalid.®® 


29 C.J.S. 

I 23. - To Public Corporations, Officers, 

and Boards 

The rlflht of eminent domain may, to the extent and 
for the purposes designated by statute or constitution, be 
exercised by public corporations, officers, and boards. 

The power to take property for public use may 
be delegated to public corporations, agencies, boards, 
or officers.1 The right of eminent domain may, to 
the extent and for the purposes designated by con¬ 
stitution or statute, be exercised by municipalities,® 


W- U.S.—Western Union Tel. Co. v. 
Pennsylvania R. Co., C.C.Pa., 120 P. 
362, affirmed 123 P. 33, 59 C.C.A. 
113, affirmed 25 S.Ct. 133, 150, 195 
U. S. 540, 594, 49 li.Ed. 312, 332. 1 
Ann.Cas. 517, 533. 

20 C.J. p 535 note 45. 

97. Wis.—In re Theresa Drain. Dlst., 
63 N.W. 288, 90 Wis. 301. 

20 C.J. p 536 note 46. 

98. Tenn.—Memphis v. Wright, 6 
Yerg. 497, 27 Am.D. 489. 

20 C.J. p 536 note 47. 

99. Cal.—^Laguna Drain. Dist. v. { 
Charles Martin Co., 77 P. 933, 144 
Cal. 209. 

20 C.J. p 536 note 48. 

1. U.S.—^U. S. V. Power County, D.C. 
Idaho, 21 P.Supp. 684. 

Ga—Sheppard v. City of Edison, 142 
S.E. 535, 166 Ga. 111. 

Mass-—^In re Opinion of the Justices, 

8 N‘.B.2d 753, 297 Mass. 567. 

Mich.—^In re Brewster Street Hous¬ 
ing Site In City of Detroit, 289 H. 
W. 493, 291 Mich. 313—City of Al¬ 
legan V. Iosco Land Co., 236 N.W, 
863, 254 Mich. 560—City of De¬ 
troit V. Oakland Circuit Judge, 212 
N.W. 207, 209, 237 Mich. 446, cit¬ 
ing Corpus JuilB. 

N.J.—^Romano v. Housing Authority 
of City of Newark, 12 A.2d 384, 
124 N.J.Law 452, affirming 10 A.2d 
181, 123 N.J.Law 428. 

N.Y.—^Application of Mazzone, 22 N. 
E.2d 315, 281 N.Y. 139, 123 A.D.R. 
1467, reversing 4 N.Y.S.2d 1, 254 
App.Div. 104, motion granted 16 N. 
E.2d 853, 278 N.Y. 707, reargument 
denied Mazzone v. Hjorth, 22 N.E. 
2d 868, 281 N.Y. 671—In re Board 
of Water Supply of City of New 
York, 14 N.E.2d 789, 277 N.Y. 462, 
reversing 1 N.Y.S.2d 62, 253 App. 
Div. 38—^In re City of Rochester, 
121 N.E. 102, 224 N.Y. 386, affirm¬ 
ing 170 N.Y.S. 1072, 184 App.Div. 
925, which reversed 166 N.Y.S. 1026, 
100 Misc. 421—^Board of Sup'rs of 
Ontario County v. Water Power 
and Control Commission, Depart¬ 
ment of Conservation, 238 N.Y.S. 
55, 227 App.Div. 345, affirmed 75 N. 
E. 300, 255 N.Y. 531—^In re Inwood 
Hill Park, in Borough of Manhat¬ 
tan, City of New York, 220 N.Y.S. 
298, 219 App.Div. 478, reversing 217 
N.Y.S. 298, 217 App.Div. 587. and 
followed in In re Ft. Washington 


Park, City of New York, 246 N.Y.S. 
872 (three cases), 231 App.Div. 801, 
affirmed 178 N.E. 800, 257 N.Y. 574 
—Board of Black River Regulat¬ 
ing Dist V. Ogsbury, 196 N.Y.S. 
281, 203 App.Div. 43. affirmed 139 
N.E. 751. 235 N.Y. 600. 

Pa.—^Dornan v. Philadelphia Housing 
Authority, 200 A. 834, 331 Pa. 209 
—Stein V. Macungie Borough, 22 
Pa.Dist 785, 5 Lehigh Co.L.J. 22, 
4 Mun.L.R. 12, 5 Mun.L.R. 254. 
Tex.—^Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W. 
2d 610. 

Va.—Light V. City of Danville, 190 S. 

B. 276, 168 Va. 181. 

20 C.J. p 536 notes 50-52, 537 notes 
53-54, p 560 note 83 [b], 

Notice to landowners 
Neither the legislature nor con¬ 
gress has to give notice to landown¬ 
ers before vesting the power of emi¬ 
nent domain in a public corporation. 
—Grand River Dam Authority v. 
Going, D.aOkl., 29 P.Supp. 316. 

Requisition of gold 

Statute authorizing requisition of 
gold by secretary of treasury when 
he deems it necessary to protect cur¬ 
rency system is valid exercise by 
congress of power incident to its cur¬ 
rency power.—Campbell v. Chase 
Nat, Bank of City of New York, D.C. 
N.Y., 5 P.Supp. 166, appeal dismissed 
U. S. V. Campbell, 54 S.Ct. 465, 291 U. 
S. 686, 78 L.Ed. 1073, motion denied 
54 S.Ct. 459, 291 U.S. 648, 78 L.Ed. 
1043, and affirmed 71 P.2d 669, 94 
A.L.R. 708, certiorari denied 55 S.Ct. 
108, 293 U.S. 592, 79 L.Ed. 686, af¬ 
firmed, C.C.A., Campbell v. Medalie, 
71 P.2d 671, certiorari denied 55 S. 
Ct. 108, 293 US. 692, 79 L.Ed. 686. 

2. U.S.—^Northern Transp, Co. v. 
City of Chicago, Ill., 99 U.S. 635, 
25 L.Ed. 336. 

Ala.—^Bx parte City of Bessemer, 197 
So. 20—State ex rel. Radcliffi v. 
City of Mobile, 155 So. 872, 229 
Ala. 93. 

Cal.—Mizpah Inv. Corporation v. City 
of Los Angeles, 10 P.2d 71, 215 Cal. 
368. 

Colo.—^Pishel v. City and County of 
Denver, 108 P.2d 236, 106 Colo. 
576. 

Ga.—Sheppard v. City of Edison, 142 
S.E. 535, 166 Ga. 111. 
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Idaho.—^Boise City v. Baxter, 238 P. 
1029, 41 Idaho 368. 

Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E.2d 719, 
214 Ind. 295, appeal dismissed Pub¬ 
lic Service Co. of Indiana v. City of 
Lebanon, Ind., 59 S.Ct. 84, 305 U. 
S. 558, 83 L.Ed. 352, rehearing de¬ 
nied 59 S.Ct. 143, 305 U.S. 671, 83 
L.Ed. 435. 

Iowa.—^Herman v. Board of Park 
Com'rs of City of Boone, 206 N.W. 
35, 200 Iowa 1116. 

Md.—Johnson v. City of Baltimore, 
148 A. 209, 158 Md. 93, 66 A.L.R. 
1488—^Bouis V. City of Baltimore, 
113 A. 852, 138 Md. 284. 

Mass.—Burnett v. Boston, 53 N.E. 
379, 173 Mass. 173—Bailey v. Wo¬ 
burn, 126 Mass. 416—^Higginson v. 
Nahant, 11 Allen 630. 

Mich.—City of Allegan v. Iosco Land 
Co., 236 N.W. 863, 254 Mich. 560— 
Mayor of Detroit v, Moran, 7 N.W. 
180, 44 Mich. 602. 

Minn.—^Northern Pac. Ry. Co. v. City 
of Duluth, 189 N.W. 937, 153 Minn. 
122 . 

Mo.—Tremayne v. City of St. Louis, 
6 S.W.2d 936, 320 Mo. 120—In re 
Kansas City Ordinance No. 39946, 
252 S.W. 404, 298 Mo. 569, 28 A.L.R. 
295—State ex rel. Bruening Realty 
Co. V. Thomas, 211 S.W. 667, 278 
Mo. 85. 

Neb.—State ex rel. Consumers Public 
Power Dist. v. Boettcher, 291 N.W. 
709. 

N.J.—^New Jersey Water Service Co. 
V. Borough of Butler, 143 A. 759, 
105 N.J.Law 40, reversed on other 
grounds 148 A. 616, 105 N.J.Law 
563. 

N.Y.—^In re Inwood Hill Park, in 
Borough of Manhattan, City of 
New York, 220 N.Y.S. 298, 219 App. 
Div. 478, reversing 217 N.Y.S. 298, 
217 App.Div. 587, and followed in 
In re Pt Washington Park, City 
of New York, 246 N.Y.S. 872 (three 
cases), 231 App.Div. 801, affirmed 
178 N.E. 800, 257 N.Y, 574—City oft 
Albany v. Bol, 19 N.Y.S.2d 622, 173 
Misc. 1047. 

N.C.—^Long V. Town of Rockingham, 
121 S.B. 461, 187 N.C. 199. 

Okl.—Ramsey v. Leeper, 31 P.2d 862, 
168 Okl. 43. 

Or.—North Pac. L. & M. Co. v. East 
Portland, 12 P. 4, 14 Or. 3. 
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by counties or county officials,® and the right of em- | inent domain may be exercised by drainage or levee 


_City of Johnstown v. Fearl, 176 

A. 20, 317 Pa. 154—Borough of 
Milford v. Burnott, 136 A. 669, 288 
Pa. 434—Straus v. City of Philadel¬ 
phia. 1 Pa.Dist. & Co. 2, 3, citing 
Corpus Juris. 

•Tenn._Town of Madisonvllle v. 

Cagle, 21 S.W.2d 385, 159 Tenn. 
600—Beadle v. Town of Crossville, 

7 S.W.2d 992, 157 Tenn. 249. ^ 

Tex.—Texas & N. O. R. Co. v. City 
of Beaumont, Civ.App., 285 S.W. 
944. 

Wash.—City of Spokane v. Williams, 
288 P. 258, 157 Wash. 120. 

20 C.J. P 536 note 50, p 622 note 76 
[b] (3). 

Fartlcnlar purposes 

(1) Establishing streets. 

Mo.—City of Kirks ville v. Hines, 225 
S.W. 950, 285 Mo. 233. 

Or.—Chapman v. City of Hood River, 
196 P. 467, 100 Or. 43. 

S.C.—Evans v. Town of Edgefield, 
137 S.E. 208, 139 S.C. 36. 

Tex.—Uvalde Const. Co. v. City of 
Dallas, Civ.App., 99 S.W.2d 644, 
error refused—^Herbert C. Heller & 
Co. V. International Committee of 
Young Men’s Christian Ass’ns, Civ. 
App., 50 S.W.2d 495. 

(2) Widening streets. 

Ariz.—Town of Florence v. Webb, 9 
P.2d 413, 40 Ariz. 60—^Mosher v. 
City of Phoenix, 7 P.2d 622, 39 
Ariz. 470. 

IT.C.—Lee v. Town of Waynesville, 
115 S.B. 51, 184 N.C. 565. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11, 274 Pa. 251. 

Tex.—Uvalde Const. Co, v. City of 
Dallas. Civ..\pp., 99 S.W.2d 644, 
error refused—^Vey v. City of Port 
Worth, Civ.App., 81 S.W.2d 228, 
error dismissed. 

(3) Improving streets.—Sidney 

Stevens Implement Co. v. Ogden City, 
33 P.2d 181, 83 Utah 578; 

(4) Sewerage. 

Ark.—Young v. City of Gurdon, 275 
S.W. 890, 169 Ark. 399. 

Ind.—^Halstead v. City of Brazil, 147 
N.E. 629, 83 Ind.App. 53. 

Mo.—King V. City of Rolla, App., 130 
S.W.2d 697. 

N’.C.—Harmon v. Town of Bessemer 
City, 158 S.E. 255, 200 N.C. 690— 
Cook V. Town of Mebane, 131 S. 
E. 407, 191 N.C. 1. 

Tex.—Stone v. City of Wylie, Com. 
App., 34 S.W.2d 842, affirming City 
of Wylie v. Stone, Civ.App., 16 S. 
W.2d 862. 

(5) Water supply. 

Conn.—East Hartford Fire Dist. v. 

Glastonbury Power Co., 102 A. 592, 
^2 Conn. 217. 

Ky,.—Natcher v. City of Bowling 
l&reen, 95 S.W .2d 256, 264 Ky. 584, 
Mass.—^Barnes v. Peck, ^187 N.E. 176, 
283 Mass. 618. 


N.M.—City of Raton v. Raton Ice 
Co., 191 P. 516, 26 N.M. 300. 

Okl.—Shell Petroleum Corporation v. 
Town of Fairfax, 69 P.2d 649, 180 
Okl. 326—Rowell v. City of Law- 
ton, 288 P. 344, 143 Okl. 203. 

S.D.—Scissons v. City of Colome, 244 
N.W. 543, 60 S.D. 415. 

Property outside city limits 

(1) Power to condemn property 
outside city limits may be conferred 
on city. 

U.S.—Colorado Central Power Co. v. 
City of Englewood, C.C.A.C 0 I 0 ., 89 
F.2d 233. 

Al€L.—^Ex parte City of Bessemer, 197 
So. 20. 

Alaska.—Town of Seward v. Mar- 
gules, 9 Alaska 354. 

Colo.—^Fishel v. City and County of 
Denver, 108 P.2d 236, 106 Colo. 576 
—^Public Service Co. of Colorado v. 
City of Loveland, 245 P. 493, 79 
Colo. 216. 

Ga.—^Howard v. City of Atlanta, 10 
S.B.2d 190, 190 Ga. 730—Orford v. 
City Council of Augusta, 147 S.E. 
63, 167 Ga. 865. 

Ind.—Edwards v. Housing Authority 
of City of Muncie, 19 N.B.2d 741, 
215 Ind. 330—^Halstead v. City of 
Brazil, 147 N.E. 629. 83 Ind.App. 
53. 

Mich.—City of Allegan v. Iosco Land 
Co., 236 N.W. 863, 254 Mich. 660. 
Minn.—City of White Bear Lake v. 
Leuthold, 214 N.W. 930, 931. 172 
Minn. 255, citing Corpus Juris. 
Neb.—Webber v. City of Scottsbluff, 
293 N.W. 276. 

N.iy^.—City of Albuquerque v. Hun- 
ing, 225 P. 580, 29 N.M. 590. 

N.Y.—^In re City of Rochester, 121 
N.E. 102, 224 N.Y. 386, affirming 
170 N.Y.S. 1072, 184 App.Div. 925, 
which reversed 165 N.Y.S. 1026, 100 
Misc. 421. 

Ohio.—City of Cincinnati v. Ziegler, 
16 Ohio N.P., N.S., 169, affirmed 24 
Ohio Cir.CL, N.S., 317, 35 Ohio Cir. 
Dec. 50. 

Okl.—Slemp v. City of Tulsa, 281 P. 
280, 139 Okl. 76, appeal dismissed 
and certiorari denied 50 S.Ct. 407, 
281 U.S. 703, 74 L.Ed. 1127. 

Va,—Mayes v. Mann, 180 S.E. 425, 
164 Va. 684. . 

Wash.— Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583—City of Spokane v. Wil¬ 
liams, 288 P. 258, 157 Wash. 120. 
Wis.—City of New Lisbon v. Harebo, 
271 N.W, 659, 224 Wis. 66. 

20 C.J. P 538 note 62. 

(2) Likewise a city may be em¬ 
powered to condemn property outside 
of the state.—^Langdon v. City of 
Walla Walla, 193 P. 1, 113 Wash. 
446. 

(3) So a municipality in one state 
may be authorized by congress to 
taiTA iflnda in another state to serve 
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purposes which it is competent for 
the federal government to promote. 
—Latinette v. St. Louis, Ill., 201 F. 
676, 120 C.C.A. 638—20 C.J. P 532 
note 28 [a]. 

(4) In the absence of statutory or 
constitutional authority, however, 
such powers do not exist. 

U.S.—^Bremerton v. North Pacific 
Public Service Co., D.C.Wash., 243 
F. 980. 

Colo.—Mack V. Town of Craig, 191 P. 
101, 68 Colo. 337. 

Mich.—City of Detroit v. Oakland 
Circuit Judge, 212 N.W. 207, 209, 
237 Mich. 446, quoting Corpus Ju¬ 
ris. 

Wis.—City of New Lisbon v. Harebo, 
271 N.W. 659, 224 Wis. 66. 

Agent of municipality may be giv¬ 
en power of eminent domain to be ex¬ 
ercised in its behalf.—City of Water- 
bury v. Macken, 124 A. 5, 100 Conn. 
407, error dismissed Macken v. City 
of Waterbury, 47 S.Ct. 244, 273 U.S. 
646. 71 L.Ed. 820. 

Omission of express reservation of 
power to condemn, in an ordinance 
granting corporation the right to 
construct and operate an electric 
lighting plant for the generation and 
distribution of electric current, did 
not prevent city from condemning 
the plant, under statute providing, 
that such grants shall be authorized 
by the city on the express condition 
that the city may condemn the plant. 
—Public Service Co. of Colorado v. 
City of Loveland, 245 P. 493, 79 Colo. 
216. 

Malice and ill feeling of township 
trustees was held immaterial, In suit 
to enjoin them from condemning 
property, if they were acting with¬ 
in the scope of their authority.—^Mi- 
near V. Plowman, 197 N.W. 67, 197 
Iowa 1188. 

3. Ark.—^Ross v. State Highway 
Commission, 43 S.W.2d 75, 184 Ark. 
610. 

Cal.—^Young v. Superior Court in and 
for Kern County, 15 P.2d 163, 216 
Cal. 512, followed in 15 P.2d 165, 
216 Cal. 784—San Benito County v. 
Copper Mountain Mining Co. of 
California, 45 P.2d 428, 7 CaLApp. 
2d 82—Los Angeles County v. 
Marblehead Land Co., 273 P. 131, 
95 Cal.App. 602. 

Pla.—Wilton v. St. Johns County, 123 
So. 527, 98 Fla. 26, 65 A.L.R. 488, 
setting aside 117 So. 321. 

Mass.—Boston, etc., Corp, v. Middle¬ 
sex County, 86 N.E. 108, 198 Mass. 
584. 

N.Y.—County of Nassau v. Luessen, 
125 N.Y.S.. 206, 69 Misc. 184. 

Pa.—Greiner v. Commonwealth, 6 A. 
2d 67, 334 Pa. 299—^Valmont De¬ 
velopment Co. V. Rosser, 146 A. 567, 
297 Pa. 140. 
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districts or officials,^ by highway or road districts i districts or officials,*^ by water districts or officials,^ 
or officials,5 by park districts or officials,® by school | or by other public institutions, boards, or officers.® 


S.C.—Locke V. Dill, 126 S.B. 747, 
131 S.C. 1. 

Tex.—Shannon v. Tarrant County, 
Civ.App., 99 S.W.2d 964, reversed 
on other grounds Tarrant County 
V, Shannon, 104 S.W.2d 4. 129 Tex. 
264—^Malloy v. Galveston County, 
Civ.App., 42 S.W.2d 163, error re¬ 
fused. 

20 C.J. p 536 note 51, p 586 note $ 
[a]. 

Paftlcnlar purposes 

(1) Construction of roads. 

Kan.—^Breedlove v. Commissioners of 
Wyandotte County, 275 P. 379, 127 
Kan. 754, followed in Conlon v. 
Iverson, 275 P. 381, 127 Kan. 880. 
Miss.—^Ladner v. Road Protection 
Commission, 116 So. 602, 150 Miss. 
416. 

Mont.—State v. District Court of 
Fourth Judicial Dist. in and for 
Mineral County, 300 P. 916, 90 
Mont 191. 

S.C.—White V. Johnson, 146 S.B. 411, 
148 S.C. 488. 

(2) Improvement of roads. 

Ark.—^England v. State Highway 
Commission, 6 S.W.2d 23, 177 Ark. 
157. 

Ga.—^Parrish v. Glynn County, 144 S. 
E. 785, 167 Ga. 149. 

.Ohio.—Patterson v. Board of Com’rs 
of Pike County. 153 N.B. 470, 22 
Ohio App. 180. 

Pa.—Schmidt v. Allegheny County, 
154 A. 803, 303 Pa. 660. 

Wash.—State v. Superior Court in 
and for Klickitat County, 13 P. 
2d 460, 169 Wash. 195. 

Wis.—^Ullrich v. Kenosha County, 261 
N.W. 747, 219 Wis, 65. 

4. Ill.—^Eldred Drainage and Levee 
Dist. V. Wilcoxson, 6 K.E.2d 149, 
366 Ill. 249—Hunt Drainage Dist 
V. Harness, 148 N.B. 44, 317 Ill. 
292—Bay Bottoms Drainage Dist 

V. Cache River Drainage Dist, 129 
KB. 1^2, 295 Ill. 301. 

Miss.—^Archer v. Board of Mississip¬ 
pi Levee Com*rs, 130 So. 55, 158 
Miss. 57. 

Mo.—Gagnepain v. Levee Dist. No. 1 
of Perry County, App., 7 S."W.2d 
285, quashed on other grounds 
State ex rel. and to Use of Gagne¬ 
pain V. Daues, 15 S.W.2d. 815, 322 
Mo. 376, conformed to, App., 28 S. 

W. 2d 1116, reversed on other 
grounds, App., 28 S.W.2d 1116 and 
followed in Rosier v. Levee Dist 
No. 1 of Perry County, App,, 7 S. 
W.2d 288, reversed on other 
grounds, App., 28 S.W.2d 1116. 

Or.—^In re Scappoose Drainage Dist, 
237 P. 684, 115 Or. 541, modified as 
to costs 237 P. 1117, 115 Or. 541, 
rehearing denied 239 P. 193, 115 
Or. 641. 

Tex.—^Mlssouri-K.-T. R. Co. of Texas 
V. Rockwall County Levee Im¬ 


provement Dist. No. 3, 297 S.W. 
206, 117 Tex. 34, reversing, Civ. 
App., 266 S.W. 163. 

20 C.J. p 536 note 52, p 580 note 56 
[a]. 

Property outside district can he con¬ 
demned. 

III.—^Hunt Drainage Dist v. Harness, 
148 N.E. 44, S17 Ill. 292. 

Wash.—State v. Spokane County 
Super. Ct, 144 P. 708, 82 Wash. 
497. 

5. Ark.—Ross v. State Highway 
Commission, 43 S.W.2d 75. 184 Ark. 
610—^England v. State Highway 
Commission, 6 S.W.2d 23, 177 Ark. 
157—Road Improvement Dist No. 
1 V. McAlpin, 261 S.W. 325, 163 
Ark. 602—^Road Improvement Dist 
No. 1 V. McAlpin, 260 S.W. 423, 163 
Ark. 602. 

Conn.—Stock v. Cox, 6 A.2d 346, 126 
Conn. 405. 

Ind.—Root V. State, 192 N.E. 447, 207 
Ind. 312. 

La.—^Louisiana Highway Commis¬ 
sion V. Cormier, 128 So. 56, 13 La. 
App. 459. 

Md.—^Brady v. Road Directors for 
Allegany County, 129 A. 682, 148 
Md. 493. 

Mo.—^Reilly v. Sugar Creek Tp. of 
Harrison County, 139 S.W.2d 526 
—State ex rel. State Highway 
Commlssign v. Huddleston, App., 
62 S.W.2d 33. 

N.J.—^Prellnghuysen v. State High¬ 
way Commission, 152 A. 79, 107 
N.J.Law 218, affirmed 168 A. 466, 

108 N.J.Law 403—State Highway 
Commission v. City of Elizabeth, 
140 A. 335, 102 N.J.Bq. 221, af¬ 
firmed City of Elizabeth v. State 
Highway Commission, 143 A. 916, 
103 N.J.Eq, 376—Toscano v. State 
Highway Commission, 154 A. 601, 

9 N.J.Misc. 479—Taylor-White Ex¬ 
tracting Co. V. State Highway 
Commission, 136 A. 183, 5 N.J. 
Misc. 255, affirmed 144 A. 921, 106 
N.J.Law 498—^Everett W. Cox Co. 
V. State Highway Commission, 133 
A. 419, 4 N.J.M1SC. 610. 

N.C.—Sechriest v. City of Thomas- 
vllle, 162 S.E. 21*2, 202 N.C. 108. 
Or,—^Moody v. Benson, 220 P. 561, 

109 Or. 414. 

Pa.—^Haser v. Allegheny County, 185 
A. 763, 322 Pa. 458. 

Tenn.—Gamble v. Paine, 213 S.W. 
419, 141 Tenn. 548. 

Tex.—State v. Hale, Sup., 146 S.W.2d 
731, modifying Civ.App., 96 S.W. 
2d 135. 

Utah.—State, by State Road Com¬ 
mission, V. District Court, Fourth 
Judicial Dist. in and for Utah 
County, 78 P.2d 602, 94 Utah 384 
—^Barnes v. Wade, 58 P.2d 297 90 
Utah 1. 

Va.—State Highway Corner v. Tork- 
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town Ice & Storage Corporation, 
147 S.B. 239, 152 Va. 559. 

Wis.—^Muscoda Bridge Co. v. Wor¬ 
den-Alien Co., 219 N.W. 428, 196 
Wis. 76. 

6. Ill.—^Decatur Park Dist. v. Beck¬ 
er, 14 N.E.2d 490, 368 Ill. 442. 

Iowa.—Herman v. Board of Park 
Com'rs of City of Boone, 206 N. 
W. 35. 200 Iowa 1116. 

N.C.—^Yarborough v. North Carolina 
Park Commission, 145 S.E. 563, 
196 N.C. 284. 

Ohio.—Snyder v. Board of Park 
Corners of Cleveland Metropolitan 
Park Dist., 181 N.E. 483, 125 Ohio 
St. 336. 

7. Cal.—^Kern County Union High 
School Dist. V. McDonald, 179 P. 
180, 180 Cal. 7. 

Mo.—Consolidated School Dist. No. 
2 of Clinton - County v. O'Malley, 
125 S.W.2d 818, 343 Mo. 1187, 

transferred, see 115 S.W.2d 171, 
232 Mo.App. 1116. 

Tex.—Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W. 
2d 610. 

20 C.J. p 586 note 22 [a]» 

8. Me.—^Brown v. Kennebec Water 
Dist., 79 A. 907, 108 Me. 227. 

Mass.—^Dorr v. Sharon, 84 N.B. 446, 
198 Mass. 240—McLeod v. South 
Deerfield Water Supply Dist., 78 
N.E. 764, 193 Mass. 6. 

Ohio.—George D. Harter Bank of 
Canton V. Muskingum Watershed 
Conservancy Dist, 4 N.B.2d 996, 
53 Ohio App. 325, petition dis¬ 
missed 199 N.B. 217, 130 Ohio St. 
337. 

Tex.—Chicago R. I. & G. Ry. Co. v. 
Tarrant -County Water Control & 
Improvement Dist. No. 1, 73 S.W. 
2d 55,' 123 Tex. 432, answering 
certified questions, Civ.App., 76 S. 
W.2d 147, and certiorari denied 55 
S.Ct. 921, 296 U.S. 762, 79 L.Bd. 
1704. 

20 C.J. p 573 note 98 [c] (2), p 682 
note 9 [b]. 

9m U.S.—Oakland Club v. South Car¬ 
olina Public Service 'Authority, C. 

C. A.S.C., ^0 P.2d 84, affirming, 

D. C., 30 F.Supp. 334—U. S. v. West 
Virlginia Power Co., D.CW.Va., 33 
F.Supp. 756—U. S. v. 458.95 Acres 
of Land, D.C.Pa., 22 F.Supp. 1017 

Cal.—Black v. Southern Pac. Co., 15 
P.2d 981, 124 Cal.App. 321. 

Idaho.—Grangeville Highway Dist 
V. Ailshle, 290 P. 717, 49 Idaho 603 
Ill.—Department of Public Works 
and Buildings v. Fisher, 4 N.E.2c 
83, 364 Ill. 194—De Witt Counts 
V. Greene. 151 N.E. 372, 320 Ill 
491. 

N.C.—Board of Education of Orang< 
County V. Forrest, 130 S.B. 621 
190 N.C. 753. 
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.The right cannot be exercised by such corporations, 
boards, or officers, however, in the absence of au¬ 
thority given expressly or by necessary implication, 
by Constitution or statute.^® It is not conferred by 
statutes merely authorizing the making of public 
improvements,but there are cases to the contrary 
based on the theory that authority may be conferred 
by implication in such cases.i^ The power is not 
conferred by a statute authorizing the city to issue 
bonds for the opening of a street and stating the 
purpose of the appropriation ;13 by a statute empow¬ 
ering a city to authorize the laying of railroad 
tracks in streets, but which makes no provision for 


compensation to the owners of the land in the 
street;!^ by a charter providing that the owner 
must be compensated, if no provision is made for 
ascertaining the amount ;15 or by a statute which 
fails to prescribe a method of procedure for con¬ 
demnation.!® 

§ 24. -To Private Corporations in Gen¬ 

eral 

The right of eminent domain may, to the extent and 
for the purposes designated by statute or constitution, be 
exercised by private corporations. 

The power to take property for public use may 
be delegated to private corporations.!Thus it 


Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 
193, 115 Or. 662. 

Pa.—^Erle R. Co. v. Public Service 
Commission. 114 A. 367, 271 Pa. 
409—^Breuninger v. Cain Tp., 171 
A. HI. 112 Pa.Super. 406. 

S.D.—State v. Sayer, 177 N.W. 807, 
43 S.D. 45. 

20 C.J. p 637 note 64. 

Konsiugr antliorltieB 
Mich.—In re Brewster Street Hous- 
Ingr Site in City of Detroit, 289 

N.W. 493, 291 Mich. 313. 

Mont.—Rutherford v. City of Great 
Falls, 86 P.2d 656. 107 Mont 612. 

—Bomano v. Housing Authority 
of City of Newark, 12 A.2d 384. 
124 N.J^Law 452, affirming 10 A.2d 
181, 123 N.J.Law 428. 

Pa,— ^Dornan v. Philadelphia Housing 
Authority, 200 A. 834, 331 Pa. 209, 
Secretary of agrioiatiire 

U.S.—U. S. V. Threlkeld, C,C.A.N. 
M., 72 F.2d 464, certiorari denied 
Threlkeld v. U. S., 55 S.Ct 215, 
293 U.S. 620, 79 li.Ed. 708. 

Secretary of the treasury 
U.S.—Kohl V. U. S., Ohio, 91 U.S. 
367. 23 L.Ed. 449. 

D.C.—Potomac Electric Power Co. v. 
U. S.. 86 P.2d 243, 66 App.D.G. 77, 
certiorari denied 57 S.Ct 27, 299 
U.S. 565, 81 L.Ed. 416. 

Secretary of war 

TJ.S.—Albert Hanson Lumber Co. v; 
U. S., La-, 43 S.Ct 442, 261 U.S. 
581, 67 L.Ed. 809, affirming. C.C.A., 
277 P. 894—-U. S. v. Meyer, C.C. 
A.I11., 113 P.2d 387—U. S. v. West 
Virginia Power Co., C.C.A.W.Va., 
91 P.2d 611, certiorari dismissed 
West Virginia Power Co. v. U. S., 
58 S.Ct 284. 302 U.S. 770, 82 L.Ed. 
698. 

la U.S.—^Louisiana, etc., R. Co. v. 
Tensas Basin Levee Dist Comrs., 
La., 87 F. 594, 81 C.C.A. 121—U. 
S. V. West Virginia Power Co., D. 
C.W.Va., 33 F.Supp. 766—U. S. v. 
458.95 Acres of Land, D.C.Pa., 22 
F.Supp. 1017. 

Cal.—^Mackay v. City of Los Angeles, 
28 P.2d 706, 136 Cal.App. 180— 


Donegan v. City of Los Angeles, 
293 P. 912, 109 CaLApp. 673—City 
of Los Angeles v. Koyer, 192 P. 
301, 48 CaLApp. 720. 

Colo.-^hicago, B. 8b Q. R. Co. v. 
Public Utilities Commission, 193 P. 
726, 69 Colo. 275. 

Ill.—Sanitary Dist. of Chicago v. 
Commonwealth Edison Co., 192 N. 
E. 248, 857 Ill. 255—Department 
of Public Works and Buildings v. 
Ryan. 191 N.E. 259, 357 Ill. 150— 
Village of Glencoe v. Olson, 148 

N. B. 78, 317 Ill. 263—Village of 
Glencoe v. Hurford, 148 N.E. 69, 
317 Ill, 203. 

Iowa.—^Herman v. Board of Park 
Com’rs of City of Boone. 206 N. 
W, 35, 200 Iowa 1116. 

Md.—^Brady v. Road Directors for 
Allegany County, 129 A. 682, 148 
Md. 493. 

Mass.—^Dorr v. .Sharon, 84 N.E. 446, 
198 Mass. 240. 

Mich.—City of Detroit v. Oakland 
Circuit Judge, 212 N.W. 207, 209, 
237 Mich. 446, quoting Corpus Ju¬ 
ris. 

Mont—State v. District Court of 
Sixth Judicial District in and for 
Park County, 216 P. 240, 67 Mont 
164. 

N.H.—Maine-New Hampshire Inter¬ 
state Bridge Authority v. Ham, 
16 A.2d 362. 

N.T.—Getman v. Niferopulos, 289 N. 
T.S. 374, 248 App.Div. 6, reversed 
on other grounds 11 N.E.2d 713, 
276 N.T. 161—County of Nassau 

V. Luessen, 125 N.Y.S. 206, 69 
Misc. 184. 

N.C.—^In re Southern Ry. Co. Paving 
. Assessment, 147 S.E. 301, 196 N. 

O. 756—^Lowman v. Abee, 131 S. 
E. 277, 191 N.C. 147. 

Or.—Mohler v. Fish Commission of 
State of Oregon, 276 P. 691, 129 
Or. 302. 

Pa.—^Valmont Development Co. v. 
Rosser, 146 A, 657, 297 Pa. 140— 
Appeal of Solar Electric Co., 138 
A. 845, 290 Pa. 156—Petition of 
Herrington, 109 A. 791, 266 Pa. 
88—^Mountain Water Supply Co. 
V. Sagamore Coal Co., 3 Pa.Dist. & 
Co. 187, 12 Corp. 67—^Halmsohn v. 
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Township of Millcreek, 20 Erie 
Co. 69. 

Tex.—^Wilbarger County v. Hall, 
Com.App., 55 S.W.2d 797, affirming 
Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041—Adams v. 
Rockwall County, Com. App., 280 
S.W. 769, reversing Rockwall 
County V. Adams, Civ.App., 244 
S.W. 842—Mann v. Trinity Farm 
Co., Civ.App., 270 S.W. 923—Benat 

V. Dallas County, Civ.App., 266 S. 

W. 589. 

Va.—City of Hopewell v. Norfolk 
& W. Ry. Co., 152 S.E. 537, 154 
Va. 19—School Board of City of 
Harrisonburg v. Alexander, 101 S. 
B. 349, 126 Va. 407. 

Vt.—^Blanchard v. Town of Pownal, 
3 A.2d 561, 110 Vt. 206—Lorenz 
V. Campbell, 3 A.2d 548, 110 Vt. 
200 . 

Wash.—State v. Kittitas County, 181 

P. 698, 107 Wash. 826. 

Wis.—City of Milwaukee v. Milwau¬ 
kee Electric Ry. Sc Light Co., 180 
N.W. 339, 173 Wis. 400, 13 A.L. 
R. 802, modified on other grounds 
181 N.W. 821, 178 Wis. 400. 

20 C.J. p 537 note 55, p 579 note 37, 
p 586 note 10. 

11. Colo.—Mack V. Town of Craig, 
191 P. 101, 68 Colo. 337. 

20 C.J. p 537 note 56. 

12. Ark.—St. Louis, etc.. R. Co. v. 
Fayetteville, 87 S.W. 1174, 75 Ark. 
534. 

20 C.J. p 537 note 57. 

13. Minn.—St. Paul Union Depot 
Co. V. St.' Paul, 15 N.W. 684, 30 
Minn. 359. 

14. N.J.—Chamberlain v. Elizabeth- 
port Steam Cordage Co., 2 A. 775, 
41 N.J.Eq. 43. 

15. N.J.—^Mulligan v. Perth Amboy, 
18 A. 670, 52 N.J.Law 132. 

16. Cal.—City of Los Angeles v. 
Koyer, 192 P. 801, 48 CaLApp. 720. 

20 C.J. P 538 note 61. 

17. U.S.—State of Missouri ex rel. 
and to Use of Camden County, 
Mo., V. Union Electric Light & 
Power Co., D.C.Mo., 42 F.2(d 692. 
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may, to the extent and for the purposes designated 
by statute or constitution, be exercised by bridge 
companies,by canal companies,cemetery com¬ 
panies,^^ channel and dock companies,21 education¬ 


al institutions,22 electric light and power compa- 
nies,22 irrigation companies,24 logging companies,25 
pipe line companies,2® railroad companies,27 tele- 


Ark.—^McClintock v. Bovay, 260 S. 
W. 395, 163 Ark. 388. 

Ill.—Central Illinois Public Service 
Co. V. Vollentine, 149 N.E. 580, 319 
Ill. 66. 

Ind.—Russell v. Trustees of Purdue 
University. 168 N.E. 529, 201 Ind. 
367, 65 A.L..R. 1384. 

Mass.—In re Opinion of the Jus¬ 
tices, 159 N.E. 55, 261 Mass. 523. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka Coun¬ 
ty. 73 P.2d 493, 58 Nev. 188. 

N.J.—Romano v. Housing: Authority 
of City of Newark, 12 A.2d 384, 
124 N.J.Law 452. affirming: 10 A. 
2d 181, 123 N.J.Lavr 428. 

Wash.—State v. Superior Court for 
Lewis County, 219 P. 857, 127 

Wash. 30. 

20 C.J. p 538 note 64—9 C.J. p 1126 
note 22. 

18* Mo.—Southern Illinois, etc., 
Bridg:e Co. v. Stone, 73 S.W. 453, 
174 Mo. 1, 63 L.R.A. 301. 

IS, Md.—Harness v. Chesapeake, 
etc.. Canal Co., 1 Md.Ch. 248. 

9 C.J. p 1126 note 22. 

£,©. Mont.—Porestvale Cemetery 
Ass’n v. Helena Cemetery Ass’n, 
203 P. 359. 62 Mont. 52. 

20 C.J. p 538 note 64 [b]. 

Chaxmel and dock companies 

21. Tex,—^Lawson v. Port Arthur 
Canal, etc., Co., Civ.App., 185 S.W. 
600. 

20 C.J. p 538 note 64 [c], p 578 note 
33 £c3,' 

22. Ind.—^Russell v. Trustees of 
Purdue University, 168 N.E. 529, 
201 Ind. 367, 65 A.L.R. 1384. 

Cal.—University of Southern Cali¬ 
fornia v. Robbins, 37 P.2d 163, 1 
Cal.App.2d 523, certiorari denied 
Robbins v. University of Southern 
California, 55 S.Ct 650, 295 U.S. 
738, 79 L.Ed. 1685. 

23. Colo.—^Lambom v. Bell, 32 P. 
989, 18 Colo. 346, 20 L.R.A. 241. 

Ga.—^Rogers v. Toccoa Electric 
Power Co., 137 S.B. €72, 163 Ga. 
919. 

Ill.—Central Illinois Public Service 
Co. V. Vollentine, 149 N.E. 580, 
319 Ill. 66—Illinois Power & Light 
Corporation v. Lyon, 142 ‘ N.E. 456, 
311 Ill. 123-Public Service Co. of 
Northern Illinois v. Recktenwald, 
125 N.E. 271, 290 Ill. 314, 8 A.L.R. 
466. 

Ind.—Shedd v. Northern Indiana 
Public Service Co., 188 N.E. 322, 
206 Ind. 35, 90 A.L.R. 1020, fol¬ 
lowed in Indiana Industrial Land 
Co. V. Northern Indiana Public 
Service Co., 188 N.E. 328, 205 Ind. 
712—^Lowe V. Indiana Hydroelec¬ 


tric Power Co., 151 N.E. 220, 197 
Ind. 430. 

Ky.—Smith v. Kentucky & West 
Virginia Power Co., 269 S.W. 310, 
207 Ky. 401. 

N.H.—^Perkins v. New Hampshire 
Power Co., 11 A.2d 811. 90 N.H. 
534. affirmed 13 A.2d 475, 90 N.H. 
534. 

N.J.—Valemont Realty Corporation 

V. State Board of Public Utility 
Com'rs, 153 A. 90, 9 N.J.Misc. 70. 

Pa.—Dexter v. Pennsylvania Power 
Co., 193 A. 94. 127 Pa.Super. 419— 
Hege V. Public Service Commis¬ 
sion, 86 Pa.Super. 558—^Westside 
Electric St. Ry. Co. v. West Penn 
Power Co., 8 Pa.Dist. & Co. 281, 6 
Wash.Co. 65—Rider v. York Haven 
Water & Power Co., ' 26 Pa.Dlst. 
14. 44 Pa.Co. 35, 19 Dauph.Co. 26. 
Tex.—Texas Central Power Co. v. 

Jolly. Civ.App.. 246 S.W. 420. 
Wash.—State v. Superior Court for 
Chelan County, 259 P. 382, cer¬ 
tiorari denied 48 S.Ct. 320, 276 U. 
S. 626, 72 L.Ed. 738. 

W.Va.—^Monongahela West Penn 
Public Service Co. v. Monongrahela 
Development Go., 127 S.E. 23, 98 

W. Va. 136. 

20 C.J. p 538 note 64 [dl, [v], p 584 
note S3 [b]. 

2^ Wash.—State v. Yakima County 
Super, Ct„ 122 P. 19, 67 Wash. 556. 
20 C.J. p 538 note 64 [f], p 575 note 
15 [c]. 

2&i U.S.—^Plora Logging Co. v. Boe¬ 
ing, D.aOr., 43 P.2d 145. 

Wash.—State v. Clallam County Su¬ 
per. Ct., 114 P. 444, 62 Wash. 612. 

26 . Miss.—Gandy v. Public Service 
Corporation of Mississippi, 140 So. 
687, 163 Miss. 187. 

N.J.—Middlesex Pipe Line Co. v. 
Libbrun Holding Co., 15 A.2d 328, 
128 N.J.BQ. 123. 

Pa.—Susquehanna Pipe Line Co. v. 
Gitlin, 29 Pa.Dist. & Co. 509, 52 
Montg.Co. 258. 

27 . U.S.—Noble v. Oklahoma City, 
56 S.Ct. 562, 297 U.S. 481, 80 L. 
Ed. 816, reversing 44 P.2d 135, 
172 Okl. 182, certiorari granted 56 
S.Ct. 134, 296 U.S. 560, 80 L.Ed. 
395—Higgins v. Oklahoma City, 56 
S.Ct. 562, 297 U.S. 481, 80 L.Ed. 
816, reversing 44 P.2d 135, 172 
Okl. 182, certiorari granted 56 S. 
Ct. 134, 296 U.S. 560, 80 L.Ed. 
395. 

Cal.—^Boca & L. R. Co. v. Sierra Val¬ 
leys Ry. Co., 84 P. 298, 2 Cal. 
App. 546. 

Ill.—St. Louis Connecting R. *Co. 
V. Blumberg, 156 N.E. 298, 325 
Ill. 387—Gillette v. Aurora R. Co., 
81 N.E. 1005, 228 Ill. 261. 
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La.—Morgan's Louisiana & T. R. & 
S. S. Co. V. Friedman, 123 So. 369, 
11 LaApp. 69. 

Minn.—^Northern Pac. Ry. Co. v. 
Pioneer Fuel Co., 181 N.W. 341, 
148 Minn. 214. 

Miss.—Robinson Land & Lumber 
Co. of Alabama v. Avera & N. E. R. 
Co., 128 So. 738, 157 Miss. 700. 
Mo.—Chicago, B. & Q. R. Co. v. 
McCooey, 200 S.W. 59, 273 Mo. 
29. 

N.Y.—^New York Cent. R. Co. v. Peo¬ 
ple, 186 N.Y.S. 352, 113 Misc. 783. 
affirmed 188 N.Y.S. 939, 197 App. 
Div. 918, which is affirmed 136 N.E. 
950, 233 N.Y. 638. 

Pa—^Laureldale Cemetery Co. v. 
Reading Co., 136 A. 851, 289 Pa 
6—^Foley v. Beach Creek Exten¬ 
sion R. Co., 129 A. 845, 283 Pa. 
588. 

Tex.—Texas & N. O. R. Co. v. 
Schoenfeld, Civ.App., 124 S.W.2d 
910, reversed on other grounds, 
Sup., 146 S.W.2d 724. 

Va.—Charles v. Big Sandy & C. 

R. Co., 129 S.E. 384, 142 Va 512. 
Wis.—^Pabst Brewing Co. v. City of 

Milwaukee, 147 N.W. 46, 167 Wis. 
158. 

20 C.J. p 538 note 64 [1] (1), [p], 
p 540 note 65 [d] (1), (2), (4)- 
p 565 note 22, p 568 note 69 [d], 
p 622 note 76 [b] (1), p 903 note 
94 [b] (2), (4). 

Particular purposes 

(1) To obtain rights of way. 

U.S.—^Magnolia Petroleum Co. v. 

Thompson, C.C.A.Mo., 106 P.2d 217, 
certiorari denied Thompson v. 
Magnolia Petroleum Co., 60 S.Ct. 
180, 308 U.S. 613, 84 L.Ed. 513, 
rehearing granted 60 S.Ct. 261, 308 
U.S. 630, 84 L.Ed. 525, reversed on 
other grounds 60 S.Ct. 628, 309 U. 

S. 478, 84 L.Ed. 876. 

Mich.—Quinn v. Pere Marquette By. 
Co., 239 N.W. 376, 256 Mich. 143. 

(2) To' construct such additional 
depots, tracks, and facilities, as pca-y 
be necessary for the business of the 
company.—Tift v. Atlantic Coast 
Line R. Co., 131 S.E. 46, 161 Ga 
432. 

(3) To construct ’ or extend any 
main line, branch line, or any other 
line, into other and different terri¬ 
tories, or to build a second main or 
double track.—^Armstrong v. Illinois 
Cent. R. Co., 282 S.W. 382, 163 Tenn. 
283. 

Street, interurban, and elevated rail¬ 
road companies 

Minn.—^Village of St. Louis Park v. 
Minneapolis, N. & S. Ry. Co.. 194 
N.W. 327, 156 Minn. 164. 
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graph and telephone companies,^8 water compa¬ 
nies,^^ or other corporations.®® Such power may 
not, however, he exercised in the absence of con¬ 
stitutional or statutory provisions authorizing it ei¬ 
ther in express words, or by necessary implica¬ 
tion.®^ 

The delegation to a corporation of a right to ac¬ 
quire by eminent domain title to land for public 
purposes is not a grant of an exclusive privilege.®® 
The right of a corporation to exercise the power is 
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not affected by the fact that it is owned or con¬ 
trolled by some other corporation.®® A domestic 
corporation may condemn property, although it has 
been created for such purpose by a foreign corpo- 
ration®^ and, in the absence of fraud shown, its 
motives for such condemnation cannot be ques¬ 
tioned.® ^ Likewise, the fact that a foreign corpo¬ 
ration is interested in a domestic corporation, of 
owns the greater part of its stock and controls its 
management, will not prevent the latter from ex- 


N.T.—Syracuse, etc., R. Co. v. Car¬ 
rier, 134 N.Y.S. 791, 149 App.Div. 
411. 

20 C.J. p 538 note 64 [1] (2), p 540 
note 65 [g] (3), (6), (7)-p 584 
note 83 [d], p 572 note 87 [b]. 

Tenuinal railroad companies 

La.—Gumbel v. New Orleans Ter¬ 
minal Co., 173 So. 518, 186 La. 
882. 

28. Conn.—Mitchell v. Southern New 
England Telephone Co., 96 A. 966, 
90 Conn. 179. 

N.T.—^Antonopulos v. Postal Tele¬ 
graph Cable Co., 26 N.Y.S.2d 403, 
261 App.Div. 564. 

20 C.J. p 538 note 64 [m], [q], p 622 
note 76 [b] (2). 

29. Cal.—^Williamson v. Railroad 
Commission, 222 P. 803, 193 Cal. 
22 . 

Conn.—^Bridgeport Hydraulic Co. v. 
Rempsen, 200 A. 348. 124 Conn. 
437. 

Ind.—Reuter v. Milan Water Co., 198 
N.E. 442, 209 Ind. 240. 

Pa.—^Valley Smokeless Coal Co. v. 
Manufacturers’ Water Co., 153 A. 
327, 302 Pa. 232—Reeves v. Phila¬ 
delphia Suburban Water Co., 135 
A. 362, 287 Pa. 376, error denied 
136 A. 526, 288 Pa. 418—Hanna v. 
Lykens Water Co., 122 A. 298, 278 
Pa. 262—Mountain Water Supply 
Co. v. Sagamore Coal Co., 3 Pa. 
Dist. & Co. 187. 

20 C.J. p 538 note 64 [n]. 

30. Ky.—Saulsberry v. North Amer¬ 
ican Refractories Co., 129 S.W.2d 
525, 278 Ky. 808. 

N.H.—^Dummer Power Co. v. Inter¬ 
national Paper Co., 124 A. 556, 
81 N.H. 213. 

N.Y.—^Rensselaer County Agricul¬ 
tural & Horticultural 9oc. v. 
Weatherwax, 174 N.E. 699, 255 
N.Y. 329. affirming 241 N.Y.S. 44, 
229 App.Div. 30, and answering 
certified question 242 N.Y.S. 806, 
229 App.Div. 819. 

Utah.—Utah Copper Co. v. Stephen 
Hayes Estate, Inc., 31 P.2d 624, 83 
Utah 545, certiorari denied Utah 
Copper Co. v. Stephen Hays Es¬ 
tate, 55 S.Ct. 654, 295 U.S. 742, 79 
L.Ed. 1688. 

20 C.J. p 538 note 64, p 575 note 15 
Cb], 


Qnasl-pnblic service corporations 
should, ordinarily, have the power 
of eminent domain.—^Van Valken- 
burgh V. Ford, Tex.Civ.App., 207 S. 
W. 405, affirmed Ford v. Van Valken- 
burg, Com.App., 228 S.W. 194. 

ISICembership corporation may exer¬ 
cise right of eminent domain, under 
provisions of Membership Corpora¬ 
tions Law, in the absence of proof 
that it has lost the right by is¬ 
suing capital stock entitling its 
shareholders to dividends.—Rensse¬ 
laer County Agricultural & Horticul¬ 
tural Soc. V. Weatherwax, 174 N.E. 
699, 255 N.Y. 329, affirming 241 

N.Y.S. 44. 229 App.Div. 30, and an¬ 
swering certified question 242 N.Y. 
S. 806, 229 App-Dlv. 819. 

Articles of Incorporation 

(1) Where the statutory authority 
to exercise the right of eminent do¬ 
main is complete in itself, the arti¬ 
cles of incorporation need not claim 
the authority in express language.— 
Flora Logging Co. v. Boeing, D.C.Or., 
43 F.2d 145. 

(2) Such a claim is unnecessary if 
the corporation is in fact a utility 
serving the public.—Williamson v. 
Railroad Commission, 222 P. 803, 
193 Cal. 22. 

31. U.S.—General Petroleum Corpo¬ 
ration of California v. Hobson, D. 
C.Cal., 23 P.2d 349. 

Cal.—^Boca & L. R. Co. v. Sierra Val¬ 
leys Ry. Co., 84 P. 298, 2 Cal. 
App. 546. 

Conn.—Connecticut Light & Power 
Co. V. Bennett, 141 A. 654, 107 
Conn. 587. 

Ga.—Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2d 386, 190 Ga. 
709—Botts V. Southeastern Pipe- 
Line Co., 10 S.E.2d 375, 190 Ga. 
689—^Rogers v. Toccoa Power Co., 
131 S.E. 517, 161 Ga. 524, 44 A.L.R. 
534. 

Ill.—^Department of Public Works 
and Buildings v. Schlich, 194 N.E. 
587, 359 Ill. 337—^Public Service 
Co. of Northern. Illinois v. Reckten- 
wald, 125 N.E. 271, 290 Ill. 314, 8 
A.L.R. 466—Hartshorn v. Illinois 
Valley Traction Co., 71 N.E. 612, 
210 Ill. 609. 

Ind.—Indianapolis Oolitic Stone Co. 
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V. Alexander King Stone Co., 190 
N.E. 57, 206 Ind. 412. 

Iowa.—Sandford v. Martin, 31 Iowa 
67. 

Kan.—Strain v. Cities Service Gas 
Co., 83 P.2d 124, 148 Kan. 393. 

N.H.—Dummer Power Co. v. Inter¬ 
national Paper Co., 124 A. 556, 
81 N.H. 213. 

N.Y.—Golde Clothes Shop v. Loew*s 
Buffalo Theatres, 141 N.E. 917, 236 
N.Y. 465, 30 A.L.R. 931, reversing 
199 N.Y.S. 924, 206 App.Div. 730, 
which affirmed 198 N.Y.S. 457— 
Board of Black River Regulating 
Dist. V. Ogsbury, 196 N.Y.S. 281, 
203 App.Div. 43, affirmed 139 N.E. 
751, 235 N.Y. 600. 

N.C.—Rhyne v. Flint Mfg. Co., 109 
S.E. 376, 182 N.C. 489. 

Pa.—Pennsylvania R. Co. v. Saga¬ 
more Coal Co., 126 A. 38$, 281 Pa. 
233, 39 A.L.R. 882, certiorari denied 
Sagamore Coal Co. v. Mountain 
Water Supply Co., 45 S.Ct. 228, 
267 U.S. 592, 69 L.Ed. 803—Octo- 
raro Water Co.’s Petition, 15 Pa. 
Dist. 767, 23 Lane. L. Rev. 196— 
Mountain Water Supply Co. v. 
Sagamore Coal Co., 3 Pa.Dist. & Co. 
187, 12 Corp. 67—Detwiler v. Citi¬ 
zens’ Water Co., 25 Pa.Co. 481. 

Tex.—^Van Valkenburgh v. Ford, Civ. 
App., 207 S.W. 405, Judgment af¬ 
firmed Ford V. Van Valkenhurg, 
Com.App., 228 S.W. 194. 

Va.—Raleigh Court Corporation v. 
Faucett, 124 S.B. 433, 140 Va. 

12 $. 

Wis.—Chicago, etc., R. Co. v. Osh¬ 
kosh, etc., R. Co., 83 N.W. 294, 
107 Wis. 192. 

20 C.J. p 540 note 65, p 550 note 44 
[a], p 568 note 65, p 577 note 24 
[a]. 

32. N.Y.—^In re Brooklyn Union Fer¬ 
ry Co., 98 N.Y. 139, reversing 32 
Hun 82. 

33. Tenn.—Webb v. Knox County 
Transmission Co., 225 S.W. 1046, 
143 Tenn. 423. 

34. Ark.—Patterson Orchard Co. v- 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S.W.2d 1028, 179 Ark. 
1029, 65 A.L.R. 1446. 

35. Ark.—Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, supra. 



EMINENT DOMAIN 


29 C.J.S. 


§ 24 


erasing the power of eminent domain.^® 

Corporations organized under general laws have 
all the powers of condemnation granted by such 
general laws or by the statutes of the state.^^ This 
doctrine has been held to apply to electric rail¬ 
ways,3 8 to horse railways in a city, ^8 and to street 
railways generally.^® The general statutes relat- 
* ing to the organization of telegraph lines and their 
power to condemn lands has been held to apply to 
telephone companies,although there is authority 

to the contrary.42 

Subordination to rights of state. The right of 
eminent domain granted to a corporation is subject 
and subordinate to the right of the state to exercise 
such power in its own immediate behalf.^3 

§ 25. -To Foreign Corporations 

a. In general 

b. Necessity of statutory authorization 

c. Statutes conferring power 

a. In Gleneral 

The legislature may authorize a foreign corporation 
to condemn lands in the state. 

In the absence of a constitutional inhibition, the 
legislature may authorize a foreign corporation to 
condemn lands in the state,although the corpora¬ 


tion possesses no such power in the state of its cre¬ 
ation, ^ 5 and although incidentally public uses in oth¬ 
er states are also promoted,^® and it may determine 
what interest in the lands shall be acquired by the 

foreign corporation.^^ So by subsequent legisla¬ 
tion it may enlarge the powers originally granted 
but where a foreign corporation is placed on the 
same footing as a domestic corporation, it cannot 
acquire property by condemnation at a point where 
it had already exceeded the statutory limit provided 
for domestic corporations.^® . 

b. Necessity of Statutory Authorization 

Without statutory authorization by the domestic 
state, a foreign corporation cannot exercise the power of 
eminent domain. 

Without statutory authorization by the domestic 
state a foreign corporation cannot exercise the pow¬ 
er of eminent domain,50 although it may possess 
such power under the laws of the state of its cre- 
ation.5i Where it is granted such power by the 
domestic state it can exercise the same only in ac¬ 
cordance with the constitutional's or statutory^s^ 
regulations on the subject. In some states the right 
of eminent domain has been denied to foreign cor¬ 
porations not domesticated or incorporated under 
the laws of such states,®^ and such denial may be 


36. Ga.—^Rogers v. Toccoa Electric 
Power Co., 137 S.B. 272, 163 Ga. 
919. 

W.Va.—Shepherdstown Light & Wa¬ 
ter Co. V. Lucas, 148 S,B. 847, 107 
W.Va. 498. 

20 C.J. p 543 note 89. 

37. Ala.—Tennessee Coal, etc., H. 
Co. V. Birmingham Southern R. 
Co., 29 So. 455, 128 Ala. 526. 

Ga.—^Atlantic, etc., R. Co. v. Sea¬ 
board Air-Line R. Co., 42 S.E. 
761, 116 Ga. 412. 

Ky,—Newport, etc., Bridge ’Co. v. 

Gill, 53 S.W. 650. 21 Ky.L. 942. 

20 C.J. p 542 note 69, p 879 note 76. 

3S. U.S.—^Malott V. Collinsville, etc.. 
Electric R Co., Ill., 108 F. 313, 
47 C.C.A. 345. 

Ind.—P. W. Cook Inv. Co. v. Evans¬ 
ville Terminal R. Co., 93 N.E. 279, 
175 Ind. 3. 

20 C.J. p 542 note 70. 

39. Ill.—^Metropolitan City R. Co. v. 
Chicago West Div. R. Co., 87 Ill. 
317. 

40. N.Y.—^Matter of Rochester Elec¬ 
tric R. Co., 10 N.T.S. 379, 57 Hun 
56, affirmed 25 N.E. 381, 123 N.Y. 
361. 

41. Md.—American Tel., etc.. Co. v. 
Smith, 18 A. 910, 71 Md. 635, 7 
L.R.A. 200. 

20 C.J. p 542 note 73. 

42. Miss.—^Alabama, etc., R. Co. v. 


Cumberland Tel., etc., Co., 41 So. 
258, 88 Miss. 438. 

43- N.Y.—^People v. Adirondack R. 
Co.. 54 N.Y.S. 682, 25 Misc. 84, re¬ 
versed 56 N.Y.S. 869, 39 App.Div. 
34, reversed 54 N.E. 689, 160 N.Y. 
225, affirmed 20 S.Ct. 460, 176 U. 
S. 335, 44 L.Ed. 492. 

20 C.J. p 542 note 75 [a]. 

44. Fla.—Central Hanover Bank & 
Trust Co. V. Pan American Air¬ 
ways. 188 So. 820, 137 Fla. 808. 

Ga.—Perry v. Folkston Power Co., 
183 S.E. 58, 181 Ga. 627. 

Ky.—Saulsberry v. North American 
Refractories Co., 129 S.W.2d 525, 
278 Ky. 808—Goose Creek Lumber 
Co. V. White, 294 S.W. 494, 219 
Ky, 739. 

Mass.—In re Opinion of the Jus¬ 
tices, 8 N.E.2d 753, 297 Mass. 
567. 

Okl.—Williams v. Continental Const. 
Corporation, 34 P.2d 254, 168 Okl. 
510. 

Tenn.—^Armstrong v. Illinois Cent. 
R, Co.. 282 S.W. 382, 163 Tenn. 
283. 

20 C.J. p 542 note 78. 

45. XJ.S.—Hagerla v. Mississippi Riv¬ 
er Power Co., D.C.Iowa, 202 F. 776. 

Mo.—^Southern Illinois, etc.. Bridge 
Co, V. Stone, 73 S.W. 453, 174 Mo. 
1 . 

46. Ala.—Columbus Waterworks Co. 
V. Long, 25 So. 702, 121 Ala. 
245. 


[47. N.Y.—^Morris, Canal, etc., Co. v. 
I Townsend, 24 Barb. 658. 

4^ N.Y.—^New York, etc., R. Co. 
V. Welsh, 38 N.B. 878. 143 N.Y. 411, 
42 Am.S.R. 734, affirming 23 N.Y.S. 
195, 69 Hun 615. 

Scope of general grant may be 
broadened to Include foreign corpo¬ 
rations.—^Harrell v. Southeastern 
Pipe-Line Co., 10 S.E.2d 386, 190 
Ga. 709. 

49. Tenn.—White v. Kansas City, 
etc., R., etc., Co., 45 S.W. 1073. 
101 Tenn. 95. 

sa Ga.—Chestatee Pyrites Co. v. 
Cavenders Creek Gold Min. Co., 46 
S.E. 422, 119 Ga. 854. 

20 C.J. p 543 note 84. 

51. U.S.—St. Louis^ etc., R. Co. v. 
Southwestern Tel., etc., Co., Ark., 
121 P. 276, 58 C.C.A. 198. 

20 C.J. p 643 note 85. 

5& La.—Southwestern Tel. Co. v. 
Kaxksas City, etc., R. Co., 32 So. 
958, 108 La. 691. 

20 C.J. p 543 note 86. 

53. Ill.—Chicago, M. & St. P. Ry. 
Co. V. Franzen, 122 N.E. 492, 287 
Ill. 346. 

64. Ark.—Southwestern Gas & Elec¬ 
tric Co. V. Patterson Orchard Co., 
20 S.W.2d 636, 180 Ark. 148. 

20 G.J. p 543 note 87. 

Foreign telegraph and telephone 
companies held not required to do¬ 
mesticate themselves before being 
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29 C.J.S. 

implied by statutes conferring the power on do¬ 
mestic corporations.55 

c. Statutes Conferring Power 

The right of a foreign corporation to exercise the 
power of eminent domain may be gathered by implica¬ 
tion. 

The right of a foreign corporation to exercise the 
power of eminent domain may be gathered by im- 
plication.56 It may be conferred by statutes do¬ 
mesticating foreign corporations on compliance with 
the statutory prerequisites to doing business in the 
state by conferring on them the same powers as 
may be exercised by domestic corporations by 
permitting them to take and hold real estate by 
giving the power to “any person or corporation” 
or “any and all corporations” engaged in a designat¬ 
ed business or by conferring the right on “every 
railroad corporation” or “all existing corpora¬ 
tions.”®^ Likewise, it has been held that a foreign 
corporation is included in a statute authorizing 
“any person” to exercise the power of eminent do- 

main.®2 

§ 26. -Effect of Sale, Lease, or Consoli¬ 

dation of Corporations 

a. In general 

b. Lease 

c. Consolidation 

a. In General 

The transfer of its property and franchise by one cor¬ 


§ 26 

poration to another will not operate to vest in the latter 
the right of eminent domain, although one company may, 
by consent of the legislature, take the power as successor 
to another to which it was originally granted. 

The transfer of its property and franchise by one 
corporation to another will not operate to vest in 
the latter the right of eminent domain;®* but one 
company, even though a foreign corporation,®^ may 
by consent of the legislature take the power as suc¬ 
cessor to another to which it was originally grant¬ 
ed,*® and may exercise the same within the limi¬ 
tations imposed'by statute.®® Such consent may 
be implied,®*^ even in favor of a foreign corpora¬ 
tion.®* 

Purchasers under judicial sales may acquire the 
right to condemn.®® 

b. Lease 

A corporation Is not deprived of Its right to condemn 
by a lease of its property. 

A corporation is not deprived of its right to con¬ 
demn by a lease of its property.^® Thus a railroad 
company does not lose its right to condemn lands by 
a lease of its road,^^ but the lessee cannot exercise 
the right unless authorized by statute."^* In some 
jurisdictions, it is held that a domestic railroad cor¬ 
poration may exercise the power- of eminent domain 
notwithstanding a lease of its road to a foreign cor¬ 
poration but in other jurisdictions, this right is 
denied, on the ground that the constitution forbids 
the exercise of the power by a foreign corpora¬ 
tion, and that it cannot evade the constitution by 
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entitled to condemn a right of way 
across private property.—Potter v. 
Gardner, 1 S.W.2d 537, 222 Ky. 487. 

55. Iowa.—^Holbert v. St. Louis, etc., 
R. Co., 45 Iowa 23. 

Neb.—State v. Scott, 36 N.W. 121, 22 
Neb. 628. 

56. U.S.—Miocene Ditch Co. v. Lyng, 
Alaska, 138 F, 544, 70 C.C.A. 458. 

20 C.J. p 543 note 90. 

57. Wash.—State v. Griffin. 90 P. 
661, 46 Wash. 489. 

20 C.J. p 543 note 91. 
sa Mo.—Southern Illinois, etc., 

Bridge Co. v. Stone, 73 S.W. 463, 
174 Mo. 1, 63 L.R.A. 301. 

20 C.J. p 543 note 92. 

FlalxL and unequivocal language is 
necessary to bring foreign corpora¬ 
tions within the scope pf a general 
grant.—Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2d 386, 190 Ga. 709. 
-56. Pa.—^In re Warren Silica Co., 21 
Pa.Dist. 367. 

50. Or.—^Northwestern Electric Co. 
V. Zimmerman, 135 P. 330, 67 Or. 
160, 152, Ann.Cas.l915C 927. 

20 C.J. p 543 note 94. 

51. N.T.—^New York, etc., R. Co. v. 


Welsh, 38 N.B. 378, 143 N.T. 411. 
42 Am.S.R. 734, affirming 23 N. 
Y.S. 196. 

20 C.J. p 543 note 95. 

62. Ky.—^Kirk-Christy Co, v. Ameri¬ 
can Assoc., 108 S.W. 232, 128 Ky. 
668, 32 Ky.L. 1177. 

20 C.J. 543 note 96. 

63- Ark.—Little Rock, etc., R. Co. 

V. McGehee, 41 Ark. 202. 

20 C.J. p 643 note 97. 

Purchase of charter of water com¬ 
pany gives purchaser right to con¬ 
demn property in that district for 
reservoir to he used in serving oth¬ 
er districts already supplied.—^Reeves 
V. Philadelphia Suburban Water Co., 

135 A. 362, 287 Pa. 376, error denied 

136 A. 526. 2S8 Pa. 418. 

64. Ill.—Illinois State Trust Co. v. 
St. Louis, etc., R. Co., 70 N.E. 367, 
208 Ill. 419. 

65k Va.—^Dismal Swamp R. Co. v. 
John L. Roper Lumber Co., 77 S.B. 
698, 114 Va. 537, Ann.Ca8.1914C 641. 
20 C.J. p 543 note 99. 

66. Ill.—Illinois State Trust Co. v. 
St. Louis, etc., R.' Co., 70 N.E. 357, 
208 111. 419. 


67. U.S.—Contra Costa Water Co. v 
Van Rensselaer, C.C.Cal., 155 F. 
140. 

20 C.J. p 544 note 2. 

68. U.S.—Miocene Ditch Co. v. 
Lyng, Alaska, 138 F. 544, 70 C. 
C.A. 458. 

68. Ind.—Lake Erie, etc., R. Co. v. 

Griffin, 8 N.E. 454, 107 Ind. 464. 

20 C.J. p 544 note 4. 

70. Colo.—^Pine Martin Mining Co. 
V. Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529. 

Ind.—^Reuter v. Milan Water Co., 198 
N.E. 442, 209 Ind. 240. 

71. Ohio.—Cincinnati Interterminal 
R. Co. V. Murray, 1 Ohio N.P., N.S., 
301. 

20 C.J. p 544 note 5. 

72. Ill.—Terre Haute, etc., R. Co. v. 
Robbins, 93 N.E. 398, 247 Ill, 376. 

20 C.J. P 544 note 6. 

73. N.T.—In re New York, etc., R. 
Co., 1 N.B. 27, 99 N.T. 12, affirming 
35 Hun 220. 

Pa.—Snyder v. Baltimore, etc., R. Co./ 
60 A. 151, 210 Pa. 500. 

20 C.J. p 544 note 7. 
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§ 26 

availing itself of the services of the lessor, a do¬ 
mestic corporation.'^^ 

c. Consolidation 

A consolidated corporation may exercise the rights of 
eminent domain of its constituent corporations, where the 
consolidation has been effected under a valid statute. 

A consolidated corporation may exercise the 
rights of eminent domain of its constituent corpo¬ 
rations, where the consolidation has been effected 
under a valid statute,^^ but the right cannot be ex¬ 
ercised where there is no law authorizing consoli- 
dation.76 So a domestic corporation does not lose 
its right by consolidating with a foreign corpora- 
tion,'^7 but the consolidated company may exercise 
within the state the right of eminent domain.^^ 

§ 27, -To Individuals and Partnerships 

The legislature may confer on an individual or a 
partnership the power to condemn private property for 
public purposes. 

Although there is contrary authority,'^^ the legis¬ 
lature may confer on an individual^® or a partner- 
shipSl the power to condemn private property for 


public purposes. No such right exists, however, in 
the absence of a statute conferring it.®^ Individ¬ 
uals, as well as corporations, may construct and op¬ 
erate railroads, and for such purposes may be giv¬ 
en the right to exercise the power of eminent do- 
main.S3 A contractor with the United States is not 
vested with the power to take the property of oth¬ 
ers on the assumption that as a result of the con¬ 
tract he enjoys the right to exercise public and gov¬ 
ernmental powers possessed by the United States.^^ 

§ 28. -Redelegation or Transfer of Power 

The grantee of the power of eminent domain cannot 
transfer or redelegate It to another, unless authorized by 
the statute conferring the power. 

Where the legislature delegates the right to exer¬ 
cise the power of eminent domain the grantee of 
the power cannot surrender, transfer, or redele; 
gate the same to another®5 unless expressly author¬ 
ized by the statute conferring the power.®® Minis¬ 
terial or administrative duties may, however, be 
performed by the agent of the party to whom the 
power has been delegated.®^ 


IV. PTJBIIC USE 


A. IN GENERAL 


§ 29. Necessity That Use Be Public 

a. In general 

b. Constitutional provisions 

c. Persons who may object to nonpublic 

use 

d. Waiver of constitutional protection 


a. In General 

In the absence of constitutional authorization, private 
property may not be taken for a strictly private use. 

Unless otherwise authorized by the constitution, 
private property can be taken only for a public use, 
and the legislature cannot authorize a taking for a 


T4. Neb.—Koenig- v. Chicago, etc., 
R. Co., 43 N.W. 423, 27 Neb. 699 
—State V. Scott. 36 N.W. 121, 22 
Neb. 628. 

75. Conn.—Connecticut Light & 
Power Co. v. Bennett, 141 A. 654, 
107 Conn. 587. 

Ill.—Chicago, N. S. & M. R, Co. v. 
Chicago Title & Trust Co., 160 N. 
B. 226, 328 Ill. 610. 

N.J.—^Bogert v. Hackensack Water 
Co., 127 A. 26yl, 3 N.J.Misc. 107, 
affirmed 129 A. 138, 101 N.J.Law 
518. 

Pa.—^Biddle v. Public Service Com¬ 
mission, 81 Pa.Super. 350. 

20 C.J. p 544 note 10. 

76. Ill.—^American L. & T. Co. v. 
Minnesota, etc., R. Co., 42 N.B. 
163, 157 Ill. 641. 

77. Mich.—^Toledo, etc., R. Co. v. 
Dunlap, 11 N.W. 271, 47 Mich. 
456. 

20 C.J. p 544 note 12. 

78l Neb.—^Trester v. Missouri Pac. 

R. Co„ 49 N.W. 1110, 33 Neb. 171. 
20 C.J. p 544 note 13. 


76- Pa.—^Barrows v. Summerville, 33 
Leg.Int. 23. 

SO- Ky.—^Thomas v. City of Horse 
Cave, 61 S.W.2d 601, 249 Ky. 713. 
Tenn.—Sorrell v. Wood, 8 Tenn.App. 
84. 

20 C.J. p 544 note 15. 

81- Cal.—^Moran v. Ross, 21 P. 547, 
79 Cal. 159. 

82- Tex,—^Van Valkenburgh v. Ford, 
Civ.App., 207 S.W. 405, affirmed 
Ford V. Van Valkenburg, Com. 
App., 228 S.W. 194. 

20 C.J. p 545 note 18. 

83. Cal.—^Moran v. Ross, 21 P. 547, 
79 Cal. 159. 

20 C.J. p 545 note 19. 

84. U.S.—^William Cramp, etc., Ship, 
etc.. Bldg. Co., V. International 
Curtis Mar. Turbine Co., Pa., 38 
S.Ct. 271, 246 IJ.S. 28, 62 L.Ed. 
560. 

85- N.Y.—Jefferson County v. Hor- 
biger, 243 N.T.S. 30, 229 App.Div. 
381. 

Pa.—Barker v. Hartman Steel Co., 
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6 Pa.Co. 183, 36 Pittsb.Leg.J. 206, 
23 Wkly.N.C. 109, affirmed Appeal 
of Hartman Steel Co„ Ltd., 18 A. 
553, 129 Pa.St. 551. 

Va.—^Ruddock v. City of Richmond, 
178 S.B. 44, 47, 165 Va. 552, ad¬ 
hered to 183 S.B. 613, 165 Va. 552 
certiorari denied 56 S.Ct. 942, 298 
U.S. 674, 80 L.Bd. 1396, quoting 
Corpus Juris. 

20 C.J. p 545 note 22. 

88, Va.—^Ruddock v. City of Rich¬ 
mond, 178 S.E. 44, 47, 165 Va. 662. 
adhered to 183 S.E. 513, 166 Va. 
552, certiorari denied 56 S.Ct. 942. 
298 U.S. 674, 80 L.Ed. 1396, quot¬ 
ing Corpus Juris. 

20 C.J. p 546 note 23. 

87. Conn.—City of Waterbury v. 
Macken, 124 A. 6, 100 Conn. 407, 
error dismissed Macken v. City 
of Waterbury, 47 S.Ct. 244, 273 U. 
S. 646, 71 L.Ed. 820. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 
R.I. 269. ■ 

20 C.J. p 546 note 24. 
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strictly private use, even on making compensa- | tion.^S ^ statute or ordinance is invalid which pro- 


88. U.S.—U. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty, Ky., C.C.A.Ky., 78 F.2d 684, 
affirming, D.C., 9 F.Supp. 137, and 
certiorari granted U. S. v. Certain 
Lands in City of Louisville, 56 S. 
Ct. 154. 296 U.S. 567, 80 L.Ed. 400, 
affirmed 56 S.Ct. 594, 297 U.S. 726, 
80 L.Ed. 1009—General Petroleum 
Corporation of California v. Hob¬ 
son, D.C.Cal., 23 F.2d 349—Ber- 
wind-White Coal-Mining Co. v. U. 
S., D.C.Pa., 9 F.2d 429, reversed on 
other grounds Assigned Car Cases, 
47 S.Ct. 727, 274 U.S. 564, 71 L. 
Ed. 1204—In re U. S., D.C.N.Y.. 28 
F.Supp. 758—Producers Pipe Line 
Co. V. Martin, D.C.Ky., 22 F.Supp. 
44 — u. S. V. Certain Lands in City 
of Detroit, D.C.Mich.. 12 F.Supp. 
345 —In re Condemnations for Im¬ 
provement of Rouge River, D.C. 
Mich., 266 F. 105—Atlanta, K. & N. 
Ry. Co. v. Southern Ry. Co., Tenn., 
131 F. 657, 66 C.C.A. 601. 

Ark.—Clear Creek Oil & Gas Co. v. 
Ft. Smith Spelter Co., 230 S.W. 897, 
148 Ark. 260. 

Del.—Thomison v. iJillcrest Athletic 
Ass’n, Super., 6 A.2d 236. 

D.C.—Hirsh v. Black, 267 F. 614, 60 
App.D.C. 56, 11 A.L.R. 1238, certio¬ 
rari denied Block v. Hirsh, 41 S. 
Ct. 13, 254 U.S. 640, 66 L.Ed. 452, 
and reversed on other grounds 41 
S.Ct. 458, 256 U.S. 135, 65 L.Ed. 865, 
16 A.L.R. 165—Heitmuller v. 

Stokes. 266 P. 10X1, 49 App.D.C. 391, 
reversed on other grounds 41 S.Ct. 
522, 256 U.S, 359, 65 L.Ed. 990. 
pia.—Marvin v. Housing Authority 
of Jacksonville, • 183 So. 145, 133 
Fla. 590—Demeter Land Co. v. 
Florida Public Service Co., 128 So. 
402, 99 Fla. 954—Wilton v. St. 
Johns County, 123 So. 527, 98 Fla. 
26, 65 A.L.R. 488, setting aside 117 
So. 321. 

Idaho.—Bassett v. Swenson. 5 P.2d 
722, 51 Idaho 256. 

Ill.—Limits Industrial R. Co. v. 
American Spiral Pipe Works, 151 N. 
E. 567, 321 Ill. 101—Village of 
Glencoe v, Olson, 148 N.B. 78, 317 
Ill. 263—Village of Glencoe v. Hur- 
ford, 148 N.E. 69, 317 Ill. 203—Road 
Dist. No. 4 V. Frailey, 145 N.E. 195, 
313 Ill. 668—Litchfield & M. Ry. 
Co. V. Alton & S. R. R., 137 N.E. 
248, 305 Ill. 388—Town of Kingston 
V. Anderson, 133 N.E. 347, 300 Ill. 
577. 

Ind.—Kessler v. City of Indianapolis, 
157 N.E. 547, 199 Ind. 420, 53 A. 
L.R. 1. 

Iowa.—Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, .202 Iowa 508, 
54 A.L.R. 1. 

Kai;i.—Strain v. Cities Service Gas 
Co., 83 P.2d 124, 148 Kan. 393. 

Md.—^Huebschmann v. Grand Co., 172 
A 227, 166 Md. 615. 

Mass.—In re Opinion of the Justices, 
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8 N.E.2d 753, 297 Mass. 567—In 
re Opinion of the Justices, 131 N. 
E. 25, 237 Mass. 598. 

Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313. 

Minn.—Powell v. Town Board of 
Sinnott Tp., Marshall County, 221 
N.W. 627, 175 Minn. 395. 

N.J.—^Frelinghuysen v. State High¬ 
way Commission, 152 A. 79, 80. 81, 
107 N.J.Law 218, quoting Corpus 
Juris, and affirmed 158 A. 465, 108 
N.J.Law 403. 

N.T.—^New York City Housing Au¬ 
thority V. Muller, 1 N.E.2d 153, 270 
N.Y. 333, 105 A.L.R. 905—People ex 
rel. Horton v. Prendergast, 162 N. 

B. 10, 248 N.Y. 215, affirming 222 
N.Y.S. 29, 220 App.Dlv. 351, and ap¬ 
peal dismissed Horton v. Prender¬ 
gast, 49 S.Ct. 177, 278 U.S. 579, 
73 L.Ed. 517—^Holmes Electric Pro¬ 
tective Co. v. Williams, 127 N.B. 
315, 228 N.Y. 407, reversing 168 
N.Y.S. 746, 181 App.Div. 687—Wa¬ 
terford Electric Light, Heat & 
Power Co. v. State, 203 N.Y.S. 858, 
208 App.Div. 273, modifying 191 N. 
Y.S. 657, 117 Misc. 480, affirmed 147 
N.B. 225, .239 N.Y. 629—W. H. H. 
Chamberlin, Inc., v. Andrews, 286 
N.Y.S. 242, 159 Misc. 124, modified 
on other grounds 2 N.B.2d 22, 271 
N.Y. 1, 106 A.L.R. 1519, affirmed 57 
S.Ct. 122, 299 U.S. 515, 81 L.Ed. 
380, rehearing denied 57 S.Ct 926, 
301 U.S. 714, 81 L.Ed. 1366—New 
York City Housing Authority v. 
Muller, 279 N.Y.S. 299, 155 Misc. 
681. 

N.C.—^MacRae v. City of Fayetteville, 
150 S.B. 810, 198 N.C. 51—Winches¬ 
ter V. Byers, 145 S.E. 774, 196 N. 

C. 383. 

Ohio.—Sargent v. City of Cincinnati, 
25 Ohio N.P.,N.S., 89, affirmed 144 
N.E. 132, 110 Ohio St 444—Wagar 
V. City of Lakewood, 17 Ohio N.P., 
N.S., 129. 

Pa.—^Appeal of Philadelphia Pelt Co., 
143 A. 208, 293 Pa. 551—Ormsby 
Land Co. v. City of Pittsburgh, 119 
A. 730, 276 Pa. 68. 

Tenn.—^Nashville Water Co. v. Dun¬ 
lap, 138 S.W.2d 424. 

Tex.—Texas & N. O. R. Co. v. Schoen- 
feld, Civ.App., 124 S.W.2d 910, re¬ 
versed on other grounds. Sup., 146 
S.W.2d 724—Weyel v. Lower Col¬ 
orado River Authority, Civ.App., 
121 S.W.2d 1032, error refused— 
Jones v. Missouri-Kansas-Texas R. 
Co. of Texas Civ.App., 14 S.W.2d 
357, affirmed Missouri-Kansas-Tex- 
as Ry. Co. of Texas v. Jones, Com. 
App., 24 S.W.2d 366—Dallas Cot¬ 
ton Mills V, Industrial Co., Civ.App., 
252 S.W. 821—West v. Whitehead, 
Civ.App., 238 S.W. 976, error re¬ 
fused—Leathers v. Craig, Civ.App., 
228 S.W. 995. 

Va.—Fugate v. Carter, 144 S.E. 483, 
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151 Va. 108—Roanoke Waterworks 
Co. V. Commonwealth, 124 S.E. 652, 
140 Va. 144. 

Wash.—State v. Superior Court for 
Grays Harbor County, 286 P. 33, 
155 Wash. 651—Reed v. City of 
Seattle, 213 P. 923, 124 Wash. 185, 
29 A.L.R. 446. 

W.Va.—State v. City of Montgomery, 
117 S.E. 888, 94 W.Va. 189. 

Wis.—Piper v. Ekern, 194 N.W. 159, 
180 Wis. 586, 34 A.L.R. 32. 

20 C.J. p 546 note 26, p 542 note 67, 
p 559 note 76. 

Constitutional right of private prop¬ 
erty see Constitutional Law § 209. 
Imposition of taxes for public pur¬ 
poses see the C.J.S. title Taxation 
§§ 14-16, also 61 C.J. p 89 note 97 
et seq. 

mCniiicipal corporations 

(1) Private property cannot be tak¬ 
en by a municipality under the right 
of eminent domain, except for a pub¬ 
lic purpose. 

Iowa.—Heinz v. City of Davenport, 
296 N.W. 783—Carroll v. City of 
Cedar Palls, 261 N.W. 652, 221 Iowa 
277. 

La.—City of New Orleans v. New 
Orleans Land Co., 136 So. 91, 173 
La. 71, followed in 136 So. 94 (first 
case), 173 La. 78, 136 So. 94 (sec¬ 
ond case), 173 La. 79, 136 So. 94 
(third case), 173 La. 80 and 136 So. 
95, 173 La. 81. 

Mass.—Wright v. Walcott, 131 N.E. 

291, 238 Mass. 432, 18 A.L.R. 1242. 
N.T.—Carpenter v. City of Buffalo, 
244 N.Y.S. 224, 137 Misc. 618, af¬ 
firmed 249 N.Y.S. 929, 232 App.Div. 
868 . 

Pa.—^In re Fremont Place Improve¬ 
ment, 7 Pa.Dist. & Co. 385, 39 Lanc^ 
L.Rev. 555, 73 Pittsb.Leg.J. 587, 
17 Mun.L.R. 51. 

Wis.—City of New Lisbon v. Harebo- 
271 N.W. 659, 224 Wis. 66—Wis¬ 
consin Telephone -Co. v. City of 
Milwaukee, 270 N.W. 336, 223 Wis. 
251. 

20 C.J. p 546 note 26 [c]. 

(2) The condemnation of property 
for nonpublic use to establish auto¬ 
mobile parking places in business 
area is not authorized by statute pro¬ 
viding that certain steps shall be tak¬ 
en by city In condemning property 
for “any purpose whatsoever,” since 
such statute and succeeding provi¬ 
sions are procedural and do not des¬ 
ignate purposes for which property 
may be condemned, or authorize tak¬ 
ing of property for nonpublic use, 
but' statute refers to purposes for 
which city is authorized to condemn 
property for public use.—^Barker v. 
Kansas City, 70 P.2d 5. 146 Kan. .347. 
Property more valuable to taker 

Property cannot be taken for pri¬ 
vate use because it is more valuable 
to taker than to him from whom it 
is taken.—Eckel v. Springfield Tun- 
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vides that private property may be taken for pri¬ 
vate use.^® 

The necessity that the use shall be public ex¬ 
cludes the idea that property may be taken under 
semblance of public use and ultimately conveyed 
and appropriated to a private use.^O An attempt to 
take private property for a private benefit under the 
guise of a public benefit is a legal fraud on the 
owner, notwithstanding the absence of a fraudulent 
intent on the part of the appropriators.^^ However, 
this rule does not prevent property taken for a pub¬ 
lic use from being resold to private persons with 


restrictions imposed on them to carry out the public 
purpose.^ 2 An ulterior public advantage may justi¬ 
fy a comparatively insignificant taking of private 
property for what, in its immediate purpose, is a 
private use.®^ 

It has been held that the power of eminent do¬ 
main cannot be exercised unless the property taken 
is to be devoted to a public use within a reasonable 
time thereafter.9^ 

b. Constitutional Provisions 

The various constitutions expressiy or by impiication 
prohibit the taking of private property for private use, 


nel & Development Co., 262 P. 425, 
S7 CaLApp. 617. 

Decree dixectizigr pledge to secure 
loan. 

Decree directing the pledging of 
trust estate to secure loan to pro 
rate among certificate holders in 
company which had issued partici¬ 
pating certificates against securities 
placed in trust, which securities be¬ 
came insufficient to meet obligation 
to certificate holders, did not take 
certificate holders’ property for pri¬ 
vate use in violation of constitution. 
—Seigle V. First Nat. Co., 90 S.W.2d 
776. 338 Mo. 417, 105 AL.R. 181. 

VTliat constitutes private property 
(3) Railroad property Is private 
property and cannot be taken for 
private use notwithstanding rail¬ 
roads are subject to regulation in 
certain particulars.—^Ferguson v. 
Illinois Cent. R. Co., 210 N.W. 604, 
202 Iowa 508, 54 A.L.R, 1—20 C.J. 
p 546 note 26 [d] (2). 

. (2) An easement in a street or 
public highway is such private prop¬ 
erty as may not be taken for a pri¬ 
vate use. 

Or.—^Bostwick v. Hosier, 190 P. 299, 
97 Or. 125. 

Pa.—Stuart v. Gimbel Bros., 131 A. 

728, 285 Pa. 102. 

20 C.J. p 546 note 26 Id] (1). 

.(3) Restrictive agreements affect¬ 
ing realty create an easement in fa¬ 
vor of owner of any parcel of land 
within the restricted district in and 
to all other parcels therein, which is 
a property right that may not be tak¬ 
en for private purposes.—^Porter v. 
Johnson, 115 S.W.2d 529, 232 Mo. 
App. 1150. 

(4) Rights in the form of build¬ 
ing restrictions are property rights 
which cannot be extinguished for a 
private use even on the payment of 
compensation.—Riverbank Impr. Co. 
V. Chadwick, 117 N.D. 244, 228 Mass. 
.242, Ii.R.A.1918B 55. 

Erection of party wall 
The erection of a party wall by 
one of the two adjoining' owners 
does not amount to a taking of pri¬ 


vate property for private use, in the 
broad sense of the limitations of the 
federal constitution, but amounts 
only to the establishment of a mu¬ 
tual easement or servitude and bene¬ 
fit.—^Fowler v. Koehler, 43 App.D.C. 
349, Ann.Cas..l916E 1161—47 C.J. p 
1328 note 75. 

Bartezing power of condemnation for 
benefit of private party 
County’s power of condemnation 
held not bartered to benefit vendor 
which, on selling larger tract at av¬ 
erage price per square foot, agreed 
to reimburse county for expenditure 
exceeding average price, if county 
had to condemn small part.—Sheets 
V. Armstrong, 161 A. 359, 307 Pa. 385. 

89. 111.—Gerstley v. Globe Wernicke 
Co.. 172 N.E. 829, 340 Ill. 270. 
Mass.—Wright v. Walcott, 131 N.B. 

291, 238 Mass. 432, 18 A.Ii.R. 1242. 
Mont,—Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers 
v. Komposh, 48 S.Ct. 156, 275 U.S. 
504, 72 L.Ed. 396. 

R.L—Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 50 R,I. 
288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A 668, 66 A.L.R. 668. 
Statutes or ordinances held valid 

(1) 6en.L. c 167 § 24, construed 
as authorizing the commissioner of 
banks to maintain an action for the 
full amount of the statutory liabil¬ 
ity of stockholders in trust compa¬ 
nies on his own determination of the 
necessity therefor, does not violate 
any provision of Const.U.S.Amendm. 
XIV or Const.Mass. pt 1 art 10, rel¬ 
ative to the taking of private prop¬ 
erty for private use,—^Allen v. Pru¬ 
dential Trust Co., 136 N.E. 410, 242, 
Mass. 78. 

(2) Statutes providing remedy 
against directors of insolvent bank 
receiving deposits held not to take 
private property for private use.— 
Ivie V. Bailey, 5 S.W.2d 50. 319 Mo. 
474, 57 A.D.R. 881, 

(3) Motor vehicle -act provisions 
governing insurance and number 
plates on rented driverless cars held 
not to authorize taking of private 
property for private use.—^Driverless 
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Car Co. V. Armstrong, 14 P.2d 1098, 
91 Colo. 334. 

(4) Other statutes and ordinances. 
—Orthwein v. Germania L. Ins. Co., 
170 S.W. 885, 261 Mo. 650—20 C.J. 
p 546 note 26 [i], [J]. 

Statutes or ordinances held Invalid 

(1) Oregon stock inspection law 
held beyond power of legislature and 
void, as taking citizen’s property and 
giving it to another.—^Beck v. Pat¬ 
terson, D.C.Or.,*21 P.2d 72. 

(2) Other statutes and ordinances. 
—Wright V. Hoctor, 145 N.W. 704, 
146 N.W. 997, 95 Neb. 342. 52 L.R.A., 
N.S., 728, Ann.Cas.l916D 967—20 C. 
J. p 546 note 26 [g], [h]. 

90. Del.—^Thomison v. Hillcrest 
Athletic Ass’n, Super.. 5 A.2d 236. 

Mass.—In re Opinion of the .Justices, 
8 N.E.2d 753, 297 Mass. 567—In re 
Opinion of the Justices, 8 N.E.2d 
179, 297 Mass. 559—Wright v. 

Walcott, 131 N.E. 291. 238 Mass. 
432, 18 A.L.R. 1242. 

N.J.—^Frelinghuysen v. State High¬ 
way Commission. 152 A. 79, 107 N. 
J.Law 218. affirmed 158 A. 465, 
108 N.J.Law 403. 

N.C.—^Bradshaw v. Hilton Lumber 
Co., 103 S.B. 69, 179 N.C. 501. 

Tex.—^Moseley v. Bradford, Civ.App., 
190 S.W, 824, reversed on other 
grounds, Com.App.. Bradford v. 
Moseley, 223 S.W. 171. 

Va.—Rudacille v. State Commission 
on Conservation and Development, 
etc.. 156 S.E. 829, 155 Va. 808. 

20 C.J. p 548 note 27. 

91. Tex.—Tod, v. Massey, Civ.App., 
30 S.W.2d 532—^Moseley v. Brad¬ 
ford, Civ.App., 190 S.W. 824, re¬ 
versed on other grrounds Bradford 
V. Moseley, Com.App., 223 S.W. 
171. 

92. Pa.—Pennsylvania Mut. D. Ins. 
Co. V. Philadelphia, 22 Pa.Dist. 196. 

20 C.J. p 548 note 28. 

93. N.J.—^Mansfield & Swett v. Town 
of West Orange, 198 A 225, 120 N. 
J.Law 146. 

20 C.J. p 548 note 29. 

94. Del.—Clendaniel v. Conrad, 83 
A 1036, 26 Del. 549, Ann.Cas.l916B 
968. 
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although some constitutions authorize the taking of pri¬ 
vate property for private use in certain instances. 

The right securing private property from confis¬ 
cation for private purposes is protected by provi¬ 
sions in both federal and state constitutions^®^ ^nd 
statutes, ordinances, or orders inconsistent with such 
provisions are invalid.®® 

In some states constitutions expressly prohibit the 
taking of private property for private use without 
the consent of the owner, except for certain pur¬ 
poses, and in conferring the general right of em¬ 
inent domain the legislature must be given credit 
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for not intending to violate such an express con¬ 
stitutional prohibition.®* In other jurisdictions the 
constitutions prohibit the taking of private property 
for public use without compensation, and this pro¬ 
hibition is construed to forbid the taking of private 
property for private uses^®®^ 

Furthermore the courts have denied the right to 
take private property for private use on the ground 
that it would deprive the owner of his property 
without due process of law, see Constitutional Law 
§ 647, on the ground that it would not be an exer¬ 
cise of the power of making laws or rules of civil 


95. U.S.—City of Cincinnati v. Ves- 
ter, C.C.A.Ohlo, 33 F.2d 242, 68 
A.L.R. 831, certiorari grranted 60 
S.Ct. 38, 280 U.S. 545, 74 L.Ed. 605. 
affirmed 50 S.Ct. 360, 281 U.S. 439, 
74 L.Ed. 950. 

Iowa.—Carroll v. City of Cedar Falls, 
261 N.W. 652, 221 Iowa 277. 

Mo.—State ex rel. Penrose Inv. Co. 
V. McKelvey, 256 S.W. 474, 301 
Mo. 1. 

N.Y.—Little Falls Fibre Co. v. Hen¬ 
ry Ford & Son, '229 N.T.S. 445, 223 
App.Div. 659. modifying 217 N.T.S. 
534, 127 Misc. 834. and 221 N.T.S. 
671, 129 Misc. 544. Certiorari 

granted Henry Ford & Son v. Little 
Falls Fibre Co., 49 S.Ct. 348, 279 U. 
S. 829, 73 L.Ed. 980, affirmed 50 
S.Ct. 140, 280 U.S. 369, 74 L.Ed. 
483. 

Pa.—Cain v. Aspinwall-Delafield Co., 
137 A. 610, 289 Pa. 535. 
Constitutional right of private prop¬ 
erty see Constitutional Law § 209. 

99. Mo.—^Kansas City Ordinance No. 
39946, 252 S.W. 404, 298 Mo. 669, 
28 A.L.R. 295. 

Ohio.—^Edwards v, Myers, 124 N.B. 
128, 99 Ohio St. 96. 

Order of conunlssion • 

(1) Order of corporation commis¬ 
sion requiring railway company to 
renew lease of portion of its right of 
way to private industry, without its 
consent, is void as taking private 
property for private use, in violation 
of state constitution.—St Louis-San 
Francisco Ry. Co. v. State, 246 P. 876, 
118 Okl. 89, 47 A.L.R. 106. 

(2) Order requiring railroad to fur¬ 
nish site for erection of coal shed for 
storing coal to be sold for private 
gain takes private property for other 
than public use.—^Ferguson v. Illinois. 
Cert. R. Co., 210 N.W. 604, 202 Iowa 
508, 54 A.L.R. 1. 

97. U.S.—Garnsey Coal Co. v. Mudd, 
D.C.Ala., 281 F. 183. 

Ala.—^Alabama Power Co. .v. Cullman 
County Electric Membership Cor-' 
poratlon, 174 So. 866, 869, 234 Ala. 
396. citing Corpus Juris, and ad¬ 
hered to 17^ So. 919, 235 Ala. 694 
—Harvey v. Warren, 102 So. 899, 
212 Ala. 415. 


Colo.^Plne Martin Mining Co. v. 
Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529. 

S.C.—^Benton v. Tarborough, 123 S.E. 
204, 128 S.C. 481. 

Wash.—State v. Superior Court for 
idng County, 260 P. 527, 145 Wash. 
307—State v. Superior Court for 
Snohomish County, 233 P. 651, 133 
Wash. 308. 

20 C.J. p 548 note 30, p 549 note 37. 

CSompelliug minority stockholders to 
accept stock in. other company 
Under Const, art 2 § 20, providing 
that private property cannot be taken 
for private use with or without com¬ 
pensation unless by consent, minority 
stockholders in corporation, proposed 
to be merged with another company 
and itself dissolved under Rev. St. 
1909 §§ 2996-3000, cannot be com¬ 
pelled to accept propositions that 
they become stockholders on fair 
terms in the absorbing company, 
or to receive the fair value of their 
stock.—^In re Doe Run Lead Co., 223 
S.W. 600, 283 Mo. 646. 

98- Ala.—^Alabama Power Co. v. 
Cullman County Electric Member¬ 
ship Corporation. 174 So. 866, 234 
Ala. 396, adhered to 178 So. 919, 
235 Ala. 694. 

Statutes or ordinances held valid 
Mo.—Tice V. Fleming, 72 S.W. 689, 
173 Mo. 49, 96 Am.S.R. 479—20 
C.J. p 546 note 26 [m] (1). 
Statutes or ordinances held Invalid 
A provision in workmen’s compen¬ 
sation act permitting department of 
labor and Industry to assess charge 
on all employers to pay for cost of 
administering compensation system 
and rehabilitation act is violative of 
constitutional provision prohibiting 
the taking of money from one in¬ 
dividual and giving it to another or 
using it for another’s benefit and 
from arbitrarily interfering with, tak¬ 
ing or confiscating private property. 
—Rich Hill Coal Co. v. Bashore, 7 
A,2d 302, 334 Pa, 449. 

99. Cal.—Gravelly Ford Canal Co. v. 
Pope & Talbot Land Co., 178 P. 150, 
36 Cal.App. 556. 

I Ind.—^Fountain Park Co. v, Hensler, ^ 
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155 N.E. 465, 469, 199 Ind. 95, 
50 A.L.R. 1518, citing Corpus Ju¬ 
ris. 

Iowa.—^Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, 202 Iowa 508, 
54 A.L.R. 1. 

Ky.—Peery v. Hill, 120 S.W.2d 762, 
275 Ky. 105—Natcher v. City of 
Bowling Green, 95 S .W.2d 255, 264 
Ky. 584—Goose Creek Lumber Co. 
V. White. 294 S.W. 494, 219 Ky. 
739—^McIntosh Coal Co. v. Blue 
Grass Coal Co., 263 S.W. 346, 203 
Ky. 802—Bushart v. Pulton Coun¬ 
ty, 209 S.W. 499, 183 Ky. 471—How¬ 
ard Realty Co. v. Paducah & I. R. 
Co., 206 S.W. 774, 182 Ky. 494. 
Me.—^Haley v. Davenport, 168 A, 102, 
132 Me. 148—^Palne v. Savage. 136 
A. 664, 126 Me. 121. 51 A.L R. 1194. 
Neb.—Sunderland Bros. Co. v. Chi¬ 
cago, B. & Q. R. Co., 177 N.W. 156. 
104 Neb. 319, motion overruled 179 
N.W. 546, 104 Neb. 319. 

N.J.-—^Prelinghuysen v. State High¬ 
way Commission, 152 A. 79, 107 N. 
J.Law 218, affirmed 158 A. 465, 108 
N.J.Law 403. 

Ohio.—^Edwards v. Myers, 124 N.E. 

128, 99 Ohio St. 96. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1. 27 A.L.R. 610. 

R.L—City of Newport v. Newport 
Water Corporation, 189 A. 843. 57 

R. I. 269. 

Tex.—^Dallas Cotton Mills v. Indus¬ 
trial Co., Com.App., 296 S.W. 603, 
reversing, Civ.App., 252 S.W. 821. 
Va.—City of Richmond V. Carneal, 
106 S.E. 403, 129 Va. 388, 14 A. 
L.R. 1341. 

20 C.J. p 548 note 36. 

Fifth Amendment to federal ConstL 
tntion 

U.S.—^Hudson-Duncan & Co. v. Wal¬ 
lace, D.C.Or., 21 F.Supp. 295, re¬ 
versed on other grrounds Wallace v. 
Hudson-Duncan Co., 98 P.2d 985— 
U. S. V. Certain Lands in City of 
Louisville, Jefferson County, Ky., 
D.C.Ky., 9 F.Supp. 137, affirmed, 
C.C.A., 78 P.2d 684, certiorari grant¬ 
ed U. S. V. Certain Lands in City 
. of Louisville, 56 S.Ct 154, 296 U. 

S. 567, 80 L.Ed. 400, affirmed 56 
S.Ct 694. 297 U.S. 726, 80 L.Ed. 
1009. 



EMINENT DOMAIN 


29 C.J.S. 


§ 29 

conduct which is a branch of civil power committed 
to the legislature,! or on the ground that it would 
constitute a breach of the contract by which the 
land was originally granted by the government^ 
or would violate the spirit of the constitution.^ The 
assertion of a right on the part of the legislature 
to take the property of one citizen and transfer it 
to another, even for a full compensation, where the 
public interest is not promoted thereby, is claiming a 
despotic power, and one inconsistent with every just 
principle and fundamental maxim of a free govern¬ 
ment.'* 

Nevertheless the constitutions of some of the 
states authorize the taking of private property for 
private uses in designated ‘instances,^ or, as is 
noticed infra § 31, declare certain uses to be pub¬ 
lic. 

c. Persons Who May Object to Nonpublic Use 

Any Interested person may object to the appropriation 
of private property for a use which is not public. 

The right to object that an appropriation of pri¬ 
vate property is not for a public use is not confined 
to the owner of the property sought to be appropri¬ 
ated, but such objection may be raised by any per¬ 


son interested,® even by a taxpayer.*^ 

d. Waiver of Constitutional Protection 

The benefit of the constitutional provision that the 
use must be public may be waived. 

The benefit of the constitutional provision that 
the use for which private property is taken must be 
public may be waived by the party interested.® 
However, an objection to the appointment of com¬ 
missioners on the ground that the land was sought 
for private purposes is not waived by the object- 
ant’s consent to the appointment of certain persons 
as commissioners and by his failure to appeal from 
the decision that the purposes of the condemnation 
were public.® 

§ 30. Determination of Character of Use 

Whether a particular use is public ordinarily Is a 
question to be determined ultimately by the courts. 

Unless otherwise controlled by constitutional reg¬ 
ulations,!® it is for the legislature to determine, in 
the first instance, the question whether the use for 
which it is proposed to condemn property is a pub¬ 
lic use.!! However, the legislative determination is 
not final or conclusive.!^ Whether a particular use 
is public is a question ultimately for the courts,!® 


1. N.J.—Coster v. Tide Water Co., 18 
N.J.Eq. 54. 

2. N.Y.—In re Tuthill, 57 N.B. 303, 
163 N.T. 133, 49 L.R.A. 781, 

20 C.J. p 548 note 33. 

3. N.H.—Concord R. Co, v. Greely, 
17 N.H. 47. 

4- Mass.—Wright v. Walcott, 131 
N.E. 291, 238 Mass. 432, 18 A.L.R. 
1242. 

20 C.J. p 548 note 35. 

'Violates principles of republican form 
of government 

Va.—^Akers v. Mathieson Alkali 
Works, 144 S.E. 492, 161 Va. 1. 

5. U.S.—Garnsey Coal Co. v. Mudd, 
D.C.Ala., 281 F. 183. 

Wash.—State v. Superior Court for 
King County, 260 P. 527. 145 W’^ash. 
307. 

Wyo.—Meyer v. Colo»'ado Cent. Coal 
Co., 271 P. 212, 39 Wyo. 355, re¬ 
hearing denied 274 P. 1074, 39 Wyo. 
355. 

20 C.J. p 549 note 37. 

Irrigation see infra § 47. 

Mill acts see ‘infra § 48. 

Private ways see infra § 34. 

6. N.T.—^Bronx Chamber of Com¬ 
merce V. Fullen, 21 N.T.S.2d 474, 
174 Misc. 524. 

J20 C.J. p 549 note 39. 

V. N.T.—^Bronx Chamber of Com¬ 
merce V. Pullen, supra. 

N.C—Stratford v. Greensboro, 32 S. 
a 394, 124 N.C. 127. 


8. N.T.--In re Cooper, 93 N.T. 507, 
affirming 28 Hun 515. 

20 C.J. p 549 note. 41. 

Matters constitutiug waiver 
N.T.—Baker v. Braman, 6 Hill 47, 
40 Am.D. 387. 

20 C.J. p 549 note 41 [a], [b]. 

9. N.T.—In re Niagara Palls, etc., 
R. Co., 4 N.T.S. 485. 

10. Mont.—State v. Aitchison, 30 P. 
2d 805, 96 Mont. 335. 

11- Cal.—^University of Southern 
California v. Robbins, 37 P.2d 163, 
1 Cal.App.2d 523, certiorari denied 
Robbins v. University of Southern 
California, 55 S.Ct. 650, 295 U.S. 
738, 79 L.Ed. 1685—People v. Ol¬ 
sen, 293 P. 645, 109 Cal.App. 623. 
Minn.—^State v. Houghton, 176 N.W. 

159, 144 Minn. 1, 8 A.L.R, 585. 
Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 

Wash.—State v. Superior Court of 
Lincoln County, 205 P. 1051, 119 
Wash. 406. 

Necessity and expediency of exercis¬ 
ing power of eminent domain as 
legislative or judicial questions see 
infra § 88. 

Congress 

U.S.—^Barnidge v. U. S., C.C.A.Mo., 
101 P.2d 295. 

Discretion of state agencies 

The agencies of the state, legisla¬ 
tive and administrative, are clothed 
with wide discretion in determining 
purposes for which right- of emi¬ 
nent domain may be invoked.—State 
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V. Horner, 1 S.B.2d 486, 121 W.Va. 
75. 

12. Kan.—State .ex rel. Smith v. 
Kemp, 261 P. 566, 124 Kan. 716, 59 
A.L.R. 94'0, error dismissed Roe v. 
State of Kansas ex rel. Smith, 49 S. 
Ct. 160, 278 U.S. 191, 73 L.Ed. 259. 

Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 

Or.—State v. Hawk, 208 P. 709, 105 
Or. 319. 

20 C.J. p 651 note 47 [d]. 

13. U.S.—Rindge Co. v. Los Angeles 
County, 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed. 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 
P. 27, 53 CaLApp. 166—U. S. v. 
Threlkeld, C.C.A.N.M., 72 P.2d 464, 
certiorari denied Threlkeld v. U. 
S., 55 S.Ct. 216, 293 U.S. 620, 79 
L.Ed. 708—City of Cincinnati v. 
Vester, C.C.A.Ohio, 33 P.2d 242, 68 
AL.R. 831, certiorari granted 60 
S.Ct. 38, 280 U.S. 546, 74 L.Ed. 605, 
affirmed 50 S.Ct. 360, 281 U.S. 439, 
74 L.Ed. 950—U. S. v. 137.82 Acres 
of Land in Cheshire County, D.C. 
N.H., 31 P.Supp. 723—U. S. ex rel. 
and for Use of Tennessee Valley 
Authority v. Vogle, D.C.Ky., 28 
P.Supp. 464—^U. S. V. 4,460.72 Acres 
of Land^ Clearwater County, State 
of Minnesota, D.C.Minn., 27 P. 
Supp. 167—^Alabama Power Co. v. 
Gulf Power Co., D.C.Ala., 283 P. 
606—^In re Condemnations for Im¬ 
provement of Rouge River, D.C. 
Mich., 266 P. 106—In re Military 
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irrespective of any assertion by the legislature that I down in the constitutions and statutes of several 
the use is public and such rule is expressly laid | states.^® A statute is void which attempts to give 


Trainingr Camp in Prince George 
County, Va., D.C.Va., 260 F. 986. 

Alaska.—Town of Seward v. Mar- 
g^les, 9 Alaska 354—Alaska Gold 
Recovery Co. v. Northern Mining 
& Trading Co., 7 Alaska 386. 

Ark.—Hogue v. Housing Authority 
of North Little Rock, 144 S.W.2d 
49. 

Cal.—University of Southern Cali¬ 
fornia V. Robbins, 37 P.2d 163, 1 
Cal.App.2d 623, certiorari denied 
Robbins v. University of Southern 
California, 55 S.Ct. 650, 295 U.S. 
738, 79 L.Ed. 1685. 

Fla.—Wilton v. St. Johns County, 
123 So. 527, 533, 98 Fla. 26, 65 A. 
L.R. 488. citing Corpus Juris, and 
setting aside 117 So. 321. 

Ga.—Tift V. Atlantic Coast Line R. 
Co., 131 S.E. 46, 50. 161 Ga. 432, 
citing Corpus Juris. 

Idaho.—^Bassett v. Swenson, 5 P.2d 
722, 51 Idaho 256. 

Ill.—^Forest Preserve List, of Cook 
County V. Chicago Title & Trust 
Co.. 183 N.E. 819, 351 Ill. 48—St. 
Louis Connecting R. Co. v. BTum- 
berg, 156 N.E. 298, 325 Ill. 387— 
Limits Industrial R. Co. v. Ameri¬ 
can Spiral Pipe Works, 151 N.E. 
567, 321 Ill. 101—Litchfleld & M. 
Ry. Co. V. Alton & S. R. R., 137 N. 
E. 248, 305 Ill. 388. 

Ind.—Root V. State. 192 N.E. 447, 207 
Ind. 312—^Fountain Park Co. v. 
Hensler, 155 N.E. 465, 199 Ind. 95, 
50 A.L.R. 1518. 

Iowa.—Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, 202 Iowa 508, 
54 A.L.R. 1. 

Ky.—Spahn v. Stewart, 103 S.W.2d 
651, 268 Ky. 97—Baxter v. City of 
Louisville, 6 S.W.2d 1074, 224 Ky, 
604—Howard' Realty Co. v. Padu¬ 
cah & R. R. Co., 206 S.W. 774, 182 

• Ky. 494. 

La.—River & Rail Terminals v. Lou¬ 
isiana Ry. & Nav. Co., 130 So. 337, 
171 La. 223. 

Me.—^Paine v. Savage, 136 A. 664, 
126 Me. 121, 51 A.L.R. 1194—In 
re Opinions of the Justices, 106 A. 
865, 118 Me. 503, 523. 

Mich.—^Detroit International Bridge 
Co. V. American Seed Co., 228 N. 
W. 791, 249 Mich. 289. 

Minn.—State, by Ervin, v. May, 285 
N.W. 834, 204 Minn. 564—State v. 
Stanley, 247 N.W. 509, 188 Minn. 
390—State v. Voll, *192 N.W. 188, 
155 Minn. 72. 

Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 

N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336. 

N.M.—State ex rel. Red River Val¬ 
ley Co. V. District Court of Fourth 
Judicial Dist. of New Mexico, 61 
P.2d 239, 39 N.M. 523. 

N.T!—^People ex rel. Horton v. Pren- 


dergast, 162 N.B. 10, 248 N.Y. 215, 
affirming 222 N.Y.S. 29, 220 App. 
Div. 351, and app^'al dismissed 
Horton v. Prendergast, 49 S.Ct. 
177, 278 U.S. 579. 73 L.Ed. 517— 
Holmes Electric Protective Co. v. 
Williams, 127 N.E. 315, 228 N.Y. 
407, reversing 168 N.Y.S. 746, 181 
App.Div. 687—Little Falls Fibre 
Co. V. Henry Ford & Son, 229 N. 
Y.S. 445, 223 App.Div. 559, mod¬ 
ifying 217 N.Y.S. 534, 127 Misc. 
834, and 221 N.Y.S. 671, 129 Misc. 
544, and certiorari granted Henry 
Ford & Son v. Little Falls Fibre 
Co., 49 S.Ct. 348, 279 U.S. 829, 73 
L.Ed. 980. affirmed 50 S.Ct. 140, 
280 U.S. 369, 74 L.Ed. 483—Board 
of Black River Regulating Dist. 
v. Ogsbury, 196 N.Y.S. 281, 203 
App.Div. 43, affirmed 139 N.E. 751, 
235 N.'Y. 600—^Bronx • Chamber of 
Commerce v. Pullen, 21 N.Y.S.2d 
474, 174 Misc. 524—City of Al¬ 
bany V. Bol, 19 N.Y.S.2d 522, 173 
Misc. 1047—^New York Tel. Co. v. 
Wood. 259 N.Y.S. 365, 145 Misc. 
481—Board of Hudson River Reg¬ 
ulating Dist. V. Fonda, J. & G. R. 
Co., 217 N.Y.S. 781, 127 Misc. 866, 
affirmed 228 N.Y.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.E. 541, 249 N.Y. 445. amend¬ 
ment of remittitur granted 166 N. 
E. 324, 250 N.Y. 559—In re Niaga¬ 
ra, Lockport & Ontario Power Co., 
210 N.Y.S. 748, 125 Misc. 269— 
Board of Education of School 
Dist. No. 1, Town of Hempstead, 
V. Harper, 191 N.Y.S. 273. 

N.C.—^Deese v. Town of Lumberton, 
188 S.E. 857, 211 N.C. 31—North 
Carolina State Highway Commis¬ 
sion V. Young, 158 S.E. 91, 200 N. 
C. 603—^Yarborough v. North Car¬ 
olina Park Commission, 145 S.E. 
563, 196 N.C. 284. 

Ohio.—Ohio Public Service Co. v. 
Mowrey, 25 Ohio N.P., N.S., 397- 
Little Miami Light, Heat & Power i 
Co. V. White, 5 Ohio N.P., N.S„ I 

201. I 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272— 
Smith V. Cameron, 210 P. 716, 106 
Or. '1, 27 A.L.R. 510—State v. 

Hawk, 208 P. 709, 105 Or. 319. 
Pa,—^Doman v. Philadelphia Hous¬ 
ing Authority, 200 A. 834, 331 Pa. 
209. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 67 
R.I. 269. 

Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 130 AL.R. 1053, answers to 
certified questions conformed to. 
Civ.App., 143 S.W.2d 95—^West v. 
Whitehead, Civ.App., 238 S.W. 976, 
citing Coxpns Juxis, and error re¬ 
fused. 

Va.—Mumpower v. Housing Author-, 
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ity of City of Bristol, 11 S.E.2d 
732, 176 Va. 426—Light v. City 
of Danville, 190 S.E. 276, 168 Va. 
181—City of Richmond v. Carneal, 
106 S.E. 403, 129 Va. 388, 14 A.L.R. 
1341—State Highway Commission¬ 
er v. Kreger, 105 S.E. 217, 128 Va. 
203. 

W.Va.—Shelton v. State Road Com¬ 
mission, 167 S.E. 444, 191 W.Va. 
113. 

20 C.J. p 549 note 43. 

Admission of public necessity 
An admission of public necessity 
by the landowner is sufficient.—Still¬ 
water, etc., St. R. Co. V. Slade, 55 
N.Y.S. 966, 36 App.Div. 587. 

14. D.C.—Hirsh v. Block. 267 F. 
614, 50 App.D.C. 56. 12 A.L.R. 1238, 
certiorari denied Block v. Hirsh, 
41 S.Ct. 13. 254 U.S. 640, 65 L.Ed. 
452, and reversed on other grounds 
41 S.Ct. 458, 256 U.S. 135, 65 L.Ed. 
866, 16 A.L.R. 165. 

N.Y.—^Board of Black River Regulat¬ 
ing Dist. V. Ogsbury, 196 N.Y.S. 
281. 203 App.Dlv. 43. affirmed 193 
N.E. 751. 235 N.Y. 600. 

Tex.—^Dallas Cotton Mills v. Indus¬ 
trial Co., Com.App., 296 S.W. 503. 
reversing. Civ.App., 252 S.W. 821. 
20 C.J. p 650 note 44. 

Private corporation 

Statement of corporation that 
proposed taking of route for new 
transmission line was for public 
purpose held not conclusive.—Smith 
V. Western Maine Power Co., 132 A. 
740, 125 Mo. 238. 

hogging railroad as public use 
Statutes authorizing construction 
of logging railroad and relating to 
eminent domain held not legislative 
declaration that logging railroad 
constitutes “public use.”—Threlkeld 
V. Third Judicial Dist. Court in and 
for Otero County, 15 P.2d 671, 36 N. 
M. 350, 86 A.L.R. 547. 

15. U.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A. 
Colo., 89 P.2d 233. 

Colo.—Public Service Co. of Colorado 

V. City of Loveland, 245 P. 493, 79 
Colo. 216. 

Mo.—In re Kansas City Ordinance 
No. 39946. 252 S.W. 404, 298 Mo. 
569, 28 AL.R. 295—City of Car- 
uthersville v. Ferguson, 226 S.W. 
912—Hart v. Bothe, App., 247 S. 

W. 256. 

Mont.—^Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers 
V. Komposh, 48 S.Ct, 156, 275 U.S. 
504, 72 L.Ed. 396. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Grant County, 111 P.2d 
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to a private or municipal corporation authority to 
take private property and to deny to the courts the 
right to say whether the taking was necessary for 
a public use.i® It is also for the court to determine 
whether the proposed public use will be inconsistent 
with, or subversive of, a prior public use to which 
the lands sought to be taken had already been dedi- 
cated.i7 

On the other hand, where the legislature declares 
a particular use to be a public use, the presumption 
is in favor of its declaration, and the courts will not 
interfere therewith unless the use is clearly and 
manifestly of a private character.i^ The judgment 
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of the legislature is to be respected by the court, 
and is entitled to great weight.^® 

In the determination of the question whether a- 
use is public, the courts will look to the substance 
rather than to the form, to the end rather than to 
the means.^i 

Determination by municipality. The determina¬ 
tion by a municipality that the use for which it is 
appropriating property is public is subject to re¬ 
view by the courts,22 but the question of use will be 
scrutinized less closely when it is to be vested in a 
municipal corporation or other public agency,23 or 
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577—Decker v. State, 62 P.2d 35. 
188 Wash. 222—State v. Superior 
Court of Lincoln County, 205 P. 
1051, 119 Wash. 406—^Langdon v. 
City of Walla Walla. 193 P. 1, 112 
Wash. 446. 

20 C.J. p 551 note 45. 

What constitutes Judicial detenuina- 
tlon 

Mo.—^Kansas, etc.. Coal R. Co. v. 
Northwestern Coal, etc., Co., 61 S. 
W. 684. 161 Mo. 288, 84 Am.S.R. 
717, 51 L.R.A. 936. 

20 C.J. p 551 note 45 [a]. 

<luesti03i as determiued with refer- 
euce to the constitution 
Wash.—State v. Spokane County Su¬ 
per, Ct.. 110 P. 429, 59 Wash. 621, 
140 Am.S.R. 893. 

20 C.J. p 551 note 45 [b]. 

TTse of street or highway as public 
Wash.—Seattle v. Byers, 103 P. 791, 
54 Wash. 518. 

20 C.J. p 551 note 45 Cc]. 

State lands 

Wash.—State v. Mason County Su¬ 
per. Ct.. 169 P. 994, 99 Wash. 496. 
20 C.J. p 551 note 45 [dj. 

16. Ry.—Henderson v. Lexington, 
111 S.W. 318, 33 Ky.L. 703, 22 L. 
R.A..N.S.. 20. 

17. U.S,—Chicago, etc., R. Co. v. 
Williams, C-CKan., 148 P. 442. 

20 C.J. p 551 note 46. 

la U.S.—In re U. S., D.C.N.Y., 28 
F.Supp. 758. 

Pla.-r-Spafford v. Brevard County, 
110 So. 451, 92 Fla. 617. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.E. 465, 470, 199 Ind. 95, 50 
A.L.R. 1518, citing Corpus Juris. 
Ohio.—^Little Miami Light, Heat & 
Power Co. v. White, 6 Ohio N.P., 
N.S., 201. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 

Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, Tex., 143 
&.W.2d 79, 130 AL.]^. 1053. an¬ 
swers to certified Questions con¬ 
formed to, Civ.App., 143 S.W.2d 


95—West V. Whitehead, Civ.App., 
238 S.W. 976, error refused. 

20 C.J. p 551 note 47. 

Pxima facie presumption 
A prima facie presumption exists 
in favor of the public character of 
a use for which property is au¬ 
thorized by the legislature to be 
taken. 

Ind.—^Westport Stone Co. v. Thomas, 
94 N.E. 406, 175 Ind. 319. 35 L.R. 
A.N.S., 646. 

Pa.—^Dornan v. Philadelphia Housing 
Authority, 200 A 834, 331 Pa. 209. 

19. U.S.—^Alabama Power Co. v. 
Gulf Power Co., D.CAla., 283 P. 
606—In re U. S., D.C.N.T., 28 P. 
Supp. 758. 

N.Y.—^New York City Housing Au¬ 
thority V. Muller, 1 N.E.2d 153, 
i 270 N.Y. 333, 105 AL.R. 905— 

I Bronx Chamber of Commerce v. 

Pullen, 21 N.Y.S.2d 474, 174 Misc. 
524. 

Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583. 

Deference accorded legislative deter, 
mination 

U.S.—Old Dominion Land Co. v. U. 
S., Va., 46 S.Ct 39, 269 U.S. 65, 70 
L.Ed. 162, affirming, C.C.A, 296 P. 
20—Barnidge v. U. S., C.C.AMO., 
101 F.2d 295. 

Or.—State v. Hawk, 208 P. 709, 105 
Or. 319. 

20 C.J. p 551 note 47 [d]. 

Where condemnation by Hhited 
States or state 

Where a condemnation proceed¬ 
ing is by or In the name of the 
United States or a sovereign state 
as distinguished from one by a pri¬ 
vate corporation, political subdivi¬ 
sion, or other grantee of the power, 
the determination of the legislative 
authority that the purpose is for 
discharge of a governmental func¬ 
tion will be respected unless it is 
palpably without reasonable founda,- 
tion or until it is shown to involve 
an Impossibility.—^U. S. v. 72 Acres 
of Land, More or Less, Situate in 
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City of Oakland, Alameda County, 
D.C.Cal., 37 F.Supp. 297. 

20. Ariz.—Humphrey v. City of 
Phoenix, 102 P.2d 82, 55 Ariz. 374. 

Ark.—^Hogue v. Housing Authority 
of North Little Rock, 144 S.W.2d 
49. 

Mont.—^Rutherford v. City of Great 
Falls, 86 P.2d 656, 107 Mont. 512. 
R.I.—^Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 50 RI. 
288, 66 AL.R. 1553, reargument 
denied 147 A 668, 66 AL.R. 1553. 
Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 130 AL.R. 1053, answers 
to certified questions conformed 
to, Civ.App., 143 S.W.2d "95. 

20 C.J. p 551 note 47 [c]. 

21. Wash.—^Decker v. State, 62 P. 
2d 35, 188 Wash. 222—State v. Su¬ 
perior Court for Snohomish Coun¬ 
ty, 233 P. 661, 133 Wash. 308. 

22. Ind.—^Kessler v. City of Indian- 
. apolis, 157 N.E. 647, 199 Ind. 420, 

53 A.L.R. 1. 

La.—City of New Orleans v. New 
Orleans Land Co., 136 So. 91, 92, 
173 La. 71, quoting Corpus JUzls. 
Mo.—^In re Kansas City Ordinance 
No. 39946, 252 S.W. 404, 298 Mo. 
669, 28 A.L.R. 295—City of Car- 
uthersville v, Ferguson, 226 S.W. 
912. 

20 C.J. p 552 note 48, p 551 note 45. 

Effect of recitals In municipal ordi¬ 
nance 

Ind.—Gary v. Much, App., 94 N.E. 
583. 

20 C.J. p 652 note 48 [a]. 

Motive and purpose dic^inguished 
''Motive” is that which moyes the 
will, thereby inducing action, while 
"purpose” is* the object to be at¬ 
tained, within law relating to city’s 
power of eminent domain.—Kessler 
V. City of Indianapolis, 167 N.E. 
547, 199 Ind. 420, 53 AL.R. 1. 

23. Ky.—Baxter v. City of Louis¬ 
ville, 6 S.W.2d 1074, 224 Ky. 604. 

N.Y.—^Bronx Chamber of Commerce 
V. Pullen, 21 N.Y.S.2d ’474. 174 
Misc. 524. 

20 C.J. p 552 note 49. 
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in the state,than when it is to be vested in a pri¬ 
vate corporation. 

It has been held in some jurisdictions that when 
a municipal corporation has jurisdiction to take 
land for public streets^B or parks^^ the determina¬ 
tion of the question of public use by the proper 
municipal officers is conclusive on the courts in the 
absence of fraud. 

§ 31 . What Is a Public Use 

a. In general 

b. Extent of use 

c. Public and private uses combined 

d. Public necessity 


a. In General 

A public use may be broadly defined as a use affecting 
the public generally, or any part thereof, as distinguished 
from particular individuals. 

No general definition of what degree of public 
good will meet the constitutional requirement for a 
“public use” can be framed, as in every case it is a 
question of public policy.^'? The meaning of the 
term is flexible and is not confined to what may 
constitute a public use at any given time,2 8 but, in 
general, it may be said to cover a use affecting the 
public generally, or any part thereof, as distin¬ 
guished from particular individuals.^^ 

However, the courts are not in agreement as to 


94 . U.S.-*—IT. S. V. 72 Acres of Land, 
More or Less, Situate in City of 
Oakland, Alameda County, D.C. 
Cal., 37 F.Supp. 297. 

La.—City of New Orleans v. New 
Orleans Land Co., 136 So. 91, 173 
La. 71. 

20 C.J. p 552 note 60. 

95. Wash.—Seattle v. Byers, 103 
P. 791, 64 Wash. 618. 

20 C.J. p. 652 note 52. I 

26. Wash.—Spokane Merriam, 41 

P. 358, 80 Wash. 222. 

27, U.S.—^TJ. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty, Ky., CCA-Ky., 78 F.2d 684, 
arnrminff, D.C., 9 F.Supp. 137, and 
certiorari prranted U. S. v. Certain 
Lands in City of Louisville, 66 S. 
Ct. 154, 296 U.S. 567, 80 L.Ed. 400, 
affirmed 66 S.Ct. 694, 297 U.S. 726, 
80 L.Ea. 1009—In re U. S., D.C. 
N.T., 28 F.Supp. 758. 

IlL—Litchfield & M. Ry. Co. v. Al¬ 
ton & S. R. R., 137 N.B. 248, 305 
Ill. 388. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.B. 465, 470, 199 Ind. 95, 50 
A.L.R. 1518, citing Corpus Juris. 

La.—City of New Orleans v. New 
Orleans Land Co., 136 So. 91, 92, 
173 La. 71,' Quoting Corpus Juris. 

Mo.—In re Kansas City Ordinance 
No. 39946, 252 S.W. 404, 298 Mo. 
569, 28 A.L.R. 295. 

Ohio.—^Pontiac Improvement Co. v. 
Board of Com’rs of Cleveland 
Metropolitan Park Dist., 135 N.E. 
635. 104 Ohio St. 447, 23 A.L.R. 
866—Ohio Public Service Co. v. 
Mowrey, 25 Ohio N.P., N.S., 397 
—Little Miami Light, Heat & 
Power Co. v. White, 6 Ohio N.P., 
N.S., 201. 

Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 
384, 101 Vt. 325. 

Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583. 

20 C,J, p 552 note 56. 

Particular uses see infra IS 32-64. 


Circumstanoes peculiar to locality 

(1) In determining whether ob¬ 
ject in appropriating property is 
public one, courts may consider cir¬ 
cumstances peculiar to locality. 

U.S.—^Rindge Co. v. Los Angeles 

County, 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed. 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 P. 
27, 53 Cal.App. 166—^Dalche v. 

Board of Com'rs of Orleans Levee 
Board. D.C.La., 49 F.2d 374. 

Ala.—^Harvey v. Warren, 102 So. 
899, 212 Ala. 415. 

Utah.—^Alcorn v. Reading, 243 P. 

922, 66 Utah 509. 

20 C.J. p 576 note 19 Ca], [b], 

(2) A difference in climate and 
soil may make a use public in one 
locality, which would be private in 
another.—Clark v. Nash, Utah, 26 S. 
Ct. 676, 198 U.S. 361. 49 L.Ed. 1085, 
4 Ann.Cas. 1171. 

Situation and needs of community 
Public use must be determined by 
consideration of economic condi¬ 
tions and people’s needs, as well as 
legal principles.—President and Fel¬ 
lows of Middlebury College v. Cen¬ 
tral Power Corporation of Vermont, 
143 A. 384, 101 Vt, 325—20 C.J. p 
552 note 55 [b]. 

Measurement in temus of political 
boundaries 

Whether private property taken 
has been taken for "public use" 
should not necessarily be measured 
in terms- of arbitrary political bound¬ 
aries, but should be interpreted in 
the light of the exigencies and facts 
present in the individual case.—Car¬ 
stens v. Public Utility Dist. No. 1 
of Lincoln County, Wash., Ill P.2d 
583. 

28. Ind.—^Fountain Park Co. v. Hen¬ 
sler, 155 N.E, 465, 199 Jnd. 95, 50 
A.L.R. 1618. 

Minn.—State v. Houghton, 176 N.W. 
169, 144 Minn. 1, 8 A.L.B. 585. 

—^Dornan v. Philadelphia Hous¬ 
ing Authority, 200 A. 834, 331 Pa. 
209. 


S.C.—GasQue v. Town of Conway, 8 
S.E.2d 871, 194 S.C. 15. 

20 C.J. p 552 note 56. 

Future demands of public 

(1) In determining whether the 
taking of property is necessary for 
public use, not only the present de¬ 
mands of the public, but those which 
may be fairly anticipated in the fu¬ 
ture, may be considered.—Rindge 
Co. V. Los Angeles County, 43 S. 
Ct. 689, 262 U.S. 700. 67 L.Ed. 1186, 
affirming Los Angeles County v. 
Rindge Co., 200 P. 27, 53 Cal.App. 
166. 

(2) A definition of the term “pub¬ 
lic use” for which land may be ap¬ 
propriated “should comprehend not 
only all the existing public pur¬ 
poses Justifying such appropriation, 
but should anticipate the future 
exigencies of society, demanding, 
new laws and varied exercise of 
the protecting and fostering aid to 
the state.”—Concord R. Co. v. Gree- 
ly, 17 N.H. 47, 61. 

Novdty of purpose 
The novelty of a purpose does not 
render it the less a “public purpose” 
and the conception of a “public pur¬ 
pose” must necessarily broaden as 
the functions of government con¬ 
tinue to expand.—^Knoxville Housing 
Authority v. City of Knoxville, 123 
S.W.2d 1085, 174 Tenn. 76. 

29. Ga.—^Rogers v. Toccoa Electric 
Power Co., 137 S.B. 272, 163 Ga. 
919. 

Ind.—Fountain Park Co. v. Hensler, 
155 N.E. 465, 199 Ind. 95, 50 A.L. 
R. 1518. 

Me.—Haley v. Davenport, ,168 A. 
102, 132 Me. 148—^Paine v. Sav¬ 
age, 136 A. 664, 126 Me. 121, 61 A. 
L.R. 1194. 

Mass.—^In re Opinion of the Justices. 
8 N.E.2d 753. 297 Mass. 567—Jn 
re Opinion of the Justices. 131 N. 
E. 25, 237 Mass. 598. 

N.T.—^Bronx Chamber of Commerce 
V. Pullen, 21 N.T.S.2d 474, 174 
Misc. 624. 
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the tests to be applied in determining whether a use 
is public.30 Some courts have gone so far in the 
direction of a liberal construction as to hold that 
“public use” is synonymous with “public benefit,” 
“public utility,” or “public advantage,and to au¬ 
thorize the exercise of the power of eminent do¬ 
main to promote such public benefit, etc., especially 
where the interests involved are of considerable 
magnitude, and it is sought to use the power in or¬ 
der that the natural resources and advantages of a 
locality may receive the fullest development in view 
of the general welfare.^^ If the particular improve¬ 
ment or use will be of sufficient benefit to the peo¬ 


ple of the state to authorize an exercise of the pow¬ 
er, it will not be prevented by the fact that the peo¬ 
ple of another state will also be benefited.33 

On the other hand, other courts have adopted a 
strict construction, holding in effect that “public 
use” means use by the public, and that the term is 
not synonjTnous with “public interest,” “public ben¬ 
efit,” or “public welfare,”34 and that much less is it 
equivalent to mere “public convenience.”^^ Under 
this view it is essential to constitute a public use that 
the general public have the right to a definite and 
fixed use of the property appropriated, not as a 
mere matter of favor or by permission of the own- 


Ohio.—Little Miami Li^ht, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Tex.—^Leathers v. Craig:, Civ.App., 
228 S.W. 995. 

Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 
384, 101 Vt. 325. 

20 C.J. p 553 note 57. 

Equivalent to '^govexiunental use” 
Conn.—Connecticut College for Wo¬ 
men V. Calvert, 88 A. 633, 87 Conn. 
421, 48 L.R.A.,N.S.. 485. 

A national use is a public use. 
Pa.—Matter of League Island, 1 
Brewst. 524. 

Wash.—Lancey v. King County, 45 
P. 645, 15 Wash. 9, 34 L.R,A. 817. 

Subserving a pabUc purpose or 
want 

(1) Property is taken for “public 
use” when it is taken to subserve 
public purpose.—^McMahon v. City of 
Telluride, 244 P. 1017, 79 Colo. 281, 
46 A.L.R. 358. 

(2) A use to satisfy, a great pub-1 
lie want or public exigency is a 
public use. 

Cal.—Gilmer v. Lime Point, 18 Cal. 
229. 

Me.—Allen v. Jay, 60 Me. 124, 11 
' Am.R. 185. 

30. Or.—Smith v. Cameron, 210 P. 

716, 106 Or. 1, 27 A.L.R. 510. 

20 C.J. p 552 note 55 [a]. * 

Two main lines of decisions 
There are two main lines of ju¬ 
dicial decisions, one that the word 
“use” is to be taken in its primary 
sense of meaning “employment,” and 
the other holding the word means 
“advantage,” and applying this sec¬ 
ondary meaning, some courts have 
held that “public use” is synony¬ 
mous with “public benefit.” 

Alaska.—^Alaska Gold Recovery Co. 
V. Northern Mining & Trading 
Co., 7 Alaska 386. 

Me.—In re Opinions of the - Jus¬ 
tices, 106 A. 865, 118 Me. 503, 523. 
Md.—^Dobler v. City of Baltimore, 
134 A. 201, 151 Md. 154. 

Mo.—^In re Kansas City Ordinance 


No. 39946. 252 S.W. 404, 298 Mo. 
569, 28 A.L.R. 295. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 

Pa.—^Dornan v. Philadelphia Hous¬ 
ing Authority, 200 A. 834, 331 Pa. 
209. 

20 C.J. p 554 note 62 [a]. 

31. Ala.—Brammer v. Housing Au¬ 
thority of Birmingham Dist., 195 
So. 256, 239 Ala. 280. 

Utah.—Town of Perry v. Thomas, 
22 P.2d 343, 82 Utah 159. 

20 C.J. p 553 notes 58, 59. 

mUity 

The chief object in the acquisi¬ 
tion of the property must be utility, 
and not mere sport or pastime.—^Al¬ 
bright V. Sussex County Lake, etc., 
Commn., 57 A. 398, 59 A. 146, 71 N. 
J.Law 303, 309, 108 Am.S.R. 749, 69 
L.R.A. 768, 2 Ann.Cas. 48. 

32. Alaska.—^Alaska Gold Recovery 
Co. V. Northern Mining & Trading 
Co., 7 Alaska 386. 

20 C.J. p 553 note 59. 

Xnadequaoy of use by public as test 
Inadequacy of use by general pub¬ 
lic is test for determining public 
use.—State v. Superior Court for 
Chelan County, 253 P. 115, 142 Wash. 
270, 58 .A.L.R. 779—20 C.J. p 553 
note 59 [c]. 

33. U.S.—Shedd v. State Line Gen¬ 
erating Co., D.C.Ind., 34 F.2d 287, 
affirmed, C.C.A, 41 P.2d 505, cer¬ 
tiorari denied 51 S.Ct. 87, 282 U. 
S. 884, 75 L.Ed. 780—Via v. State 
Commission on Conservation and 
Development of State of Virginia, 
D.C.Va., 9 RSupp. 556, affirmed 
56 S.Ct. 245, 296 U.S. 549, 80 L.Ed. 
388. 

Ga.—Rogers v. Toccoa Electric Pow¬ 
er Co., 137 S.E. 272, 163 Ga. 919. 
Ind.—Indiana Industrial Land Co. v. 
Northern Indiana Public Service 
Co., 188 N.E. 328, 205 Ind. 712— 
Shedd V. Northern Indiana Public 
Service Co., 188 N.E. 322, 206 Ind. 
35, 90 A.L.R. 1020. 

S.C.—^Twin City Power Co. v. Sa¬ 
vannah River Electric Co., 161 S. 
B. 750, 761, 163 S.C. 438, quot¬ 
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ing Corpus Juris, and certiorari 
denied 52 S.Ct. 17, 284 U.S. 574, 77 
L.Ed. 479. 

Tenn.—State v. Oliver, 35 S.W.2d 
396, 162 Tenn. 100. 

20 C.J. p 554 note 60. 

34. U.S.—^U. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty, Ky., D.C.Ky., 9 P.Supp. 137, 
affirmed, C.C.A., 78 F.2d 684, certio¬ 
rari granted U. S. v. Certain Lands 
in City of Louisville, 56 S.Ct. 154, 
296 U.S. 567, 80 L.Ed. 400,'affirmed 
56 S.Ct. 594, 297 U.S. 726, 80 L.Ed. 
1009. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.E. 465, 199 Ind. 95, 50 A.L. 
R. 1518. 

Iowa.—^Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, 202 Iowa 608, 
54 A.L.R. 1. 

Me.—^Haley v. Davenport, 168 A. 102, 
132 Me. 148—^Paine v. Savage, 136 
A. 664, 126 Me. 121, 51 AL.R. 
11'94. 

N.M.—Threlkeld v. Third Judicial 
Dist. Court in and for Otero Coun¬ 
ty, 15 P.2d 671, 36 N.M. 350, 86 A. 
L.R. 547. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 

Va—City of Richmond v. Carneal, 
106 S.B. 403, 129 Va 388, 14 A.L. 
R. 1341. 

Wash.—State v. Superior Court for 
Snohomish County, 233 P. 651, 133 
Wash. 308—Reed v. City of Seat¬ 
tle, 213 P. 923, 124 Wash. 185, 29 
A.L.R. 446. 

20 C.J. p 554 note 62. 

3& Tenn.—^Memphis JBYeight Co. v. 

Memphis, 4 Coldw. 419. 

In Pennsylvania 

(1) Respecting the power of emi¬ 
nent domain, “public use” does not 
mean merely general convenience 
or advantage.—Philadelphia Rural 
Transit Co. v. City of Philadelphia, 
159 A. 861, 309 Pa. 84. 

(2) However, it has been held that 
“even the convenience of the state 
or its inhabitants” would warrant 
the exercise of the power.—Pitts¬ 
burgh V. Scott, 1 Pa. 309. 
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cr, but as a matter of right,*36 and, if the special 
benefit to be derived from the lands sought to be ap¬ 
propriated is wholly for private persons, the use is 
a private one, and is not made a public use by the 
fact that the public has a theoretical right to use 
it,3’3^ or that the public will receive an incidental or 
prospective benefit therefrom.38 However, if the 
use is, in fact, a public one its character is not 
changed by the fact that the control of the property 
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sought to be taken will be vested in private persons 
or private corporations who are actuated solely by 
motives of private gain, or that private purposes 
will incidentally be served.^^ So a use is not ren¬ 
dered a private one by the mere fact that a part or 
even the whole of the cost of constructing the im¬ 
provement is paid by individuals, although such in¬ 
dividuals are the persons most benefited by the im¬ 
provement.^® The test of public use is not based 


36. tr.S.—^Producers Pipe Line Co. 
V. Martin, D.C.Ky., 22 P.Supp. 44 
—U. S. V. Certain Lands in City 
of Louisville, JefCerson County, 
Ky., D.C.Ky., 9 F.Supp. 137, af- 
flrnfted, C.C.A., 78 F.2d 684, cer¬ 
tiorari grranted U. S. v. Certain 
Lands in City of Louisville, 56 S. 
Ct. 154, 296 U.S. 567, 80 L.Ed. 400, 
affirmed 56 S.Ct. 594, 297 U.S. 726, 
80 L.Ed. 1009. 

Cal.—^University of Southern Cali¬ 
fornia V. Robbins, 37 P.2d 163, 1 
Cal.JLpp.2d 523, certiorari denied 
Robbins V. University of Southern 
California, 55 S.Ct. 650, 295 U.S. 
738, 79 L.Bd. 1685—Gravelly Ford 
Canal Co. v. Pope & Talbot Land 
Co., 178 P. 150, 36 CaLApp. 556. 
Ill.—Litchfield & M. Ry. Co. v. Al¬ 
ton & S. R. H., 137 K.E. 248, 305 
Ill. 388. 

Ind.—^Fountain Park Co. v. Hensler, 
155 N.B. 465, 199 Ind. 95, 50 A.L. 
R. 1518, 

Iowa.—^Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, 202 Iowa 608, 
54 A.L.R. 1. 

La.—^Eiver & Rail Terminals v. Lou¬ 
isiana Ry. & Nav. Co., 130 So. 337, 
171 La. 223. 

Md.—^Dobler v. City of Baltimore, 
134 A. 201, 151 Md, 154. 

N.T.—^Holmes Electric Protective 
Co. V. Williams, 127 N.E. 315, 228 
N.T. 407, reversing 168 N.T.S. 746, 
181 App.Div. 687. 

Ohio.—^Pontiac Improvement Co. v. 
Board of Com’rs of Cleveland 
Metropolitan Park Dist., 135 N.E. 
635, 104 Ohio St. 447, 23 A.L.R. 
866—Ohio Public Service Co. v. 
Mowrey, 25 Ohio N.P., N.S., 397. 
Or.—G-earin v. Marion County, 223 
P. 929, 110 Or. 390. 

Tex.—^Wise v. Abilene Water Co., 
Civ.App., 261 S.W. 549. 

Tt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corpo/ation of Vermont, 143 A. 
384. 101 Vt. 325. 

20 C.J. p 555 note 64. 

Anything satisfying public demand 
Anything which will satisfy a rea¬ 
sonable public demand for public 
facilities for travel, or for trans¬ 
mission of intelligence or commodi¬ 
ties, and of which the general pub¬ 
lic under reasonable regulations 
will have a definite and fixed use 
independent of the will of the par¬ 
ty in whom the title is vested is a 


public use.—^Narragansett Electric 
Lighting Co. v. Sabre, 146 A. 777, 
782, 50 R.L 288, 66 A.L.R. 1553, quot¬ 
ing Coipns Juris and reargument 
denied 147 A. 668, 66 A.L.R. 668— 
20 C.J. p 553 note 57 £b], p 555 note 
64 [j]. 

Control of state 

A use to be public, to justify the 
exercise of the power of eminent 
domain, must be fixed and definite, 
and must be one in which the pub¬ 
lic as such has an interest, while 
the terms and manner of its enjoy¬ 
ment must be within the control of 
the state. Independent of the rights 
of the private owner of the property 
appropriated. 

Fla.—^Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402, 
99 Fla. 954. 

Va.—^Mumpower v. Housing Author¬ 
ity of City of Bristol. 11 S.E.2d 
732, 176 Va. 426—Light v. City of 
Danville, 190 S.B. 276, 168 Va. 
181—^Nichols V. Central Virginia 
Power Co., 130 S.B. 764, 143 Va. 
405, 44 A.L.R. 727—City of Rich¬ 
mond V. Cameal, 106 S.B. 403, 129 
Va. 388, 14 A.L.R. 1341—Boyd v. 
C. L. Ritter Lumber Co.. 89 S.B. 
273, 119 Va. 348, L.R.A. 1917A 94. 

Bight to use ou equal terms | 

Property is not taken for a public 
use, unless the public has some 
right to use and enjoy the property 
taken, as distinguished from the ab¬ 
solute control of the individual; and 
an Individual cannot for his own 
use take private property of anoth¬ 
er, however needful or convenient 
it may be, unless it is necessary to 
enable him to perform some public 
service; but, if the public.has the 
right to use it upon the same terms 
as the person at whose instance it 
was taken, it is a public use. 

U.S.—Producers Pipe Line Co. v. 

Martin, D.C.Ky., 22 F.Supp. 44. 

Ky.—Chesapeake Stone Co. v. More¬ 
land, 104 S.W. 762, 126 Ky. 656, 
31 Ky.L. 1075, 16 L.R.A.,N.S., 479. 

37- Ind.—^Fountain Park Co. v. 
Hensler, 155 N.B. 465, 199 Ind. 95, 
50 A.L.R. 1518. 

Ohio.—Ohio Public Service Co. v. 

Mowrey, 25 Ohio N.P., N.S., 397. 

20 C.J. P 556 note 65. 

38. Ind.—^Kessler v. City of Indi¬ 
anapolis, 167 N.B. 547, 549, 199 Ind.' 
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I 420, 53 A.L.R. 1, citing Corpus 
I Juris. 

N.T.—^New York City Housing Au¬ 
thority V. Muller, 1 N.E.2d 153, 270 
N.T. 333, 105 A.L.R. 905. 

20 C.J. p 556 note 66. 

39. Fla.—^Demeter Land Co. v. Flori¬ 
da Public Service Co., 128 So. 402, 
99 Fla. 954. 

Ind.—^Kessler v. City of Indianapolis, 
157 N.E. 547, 199 Ind. 420, 53 A.L 

R. 1. 

Kan.—Smouse v. Kansas City South¬ 
ern Ry. Co., 282 P. 183, 129 Kan. 
176. 

N.T.—Board of Hudson River Regu¬ 
lating Dist. V. Fonda, J. & G. R. Co., 
164 N.E. 541, 249 N.Y. 445, modi¬ 
fying 228 N.T.S. 686, 223 App.Div. 
358, which affirmed 217 -N.T.S. 781, 
127 Misc. 866, and amendment of 
remittitur granted 166 N.E. 324, 
250 N.Y. 559—Board of Black Riv¬ 
er Regulating Dist. v. Ogsbury, 196 
N.T,S. 281, 203 App.Div. 43, af¬ 
firmed 139 N.E. 751, 235 N.T. 600. 
N.C.—^Mountain Retreat Ass’n v. Mt. 
Mitchell Development Co., 110 S. 
E. 524, 183 N.C. 43. 

Ohio.—Little Miami Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Tenn.—Webb v. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 143 
Tenn. 423. 

Vt.—President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 
384, 101 Vt. 326. 

Va.—^Light V. City of Danville, 190 

S. B. 276, 168 Va. 181. 

20 C.J. p 556 note 67. 

Qccupatlou by public 

The “taking for public use,** when 
applied to land, is not limited to oc¬ 
cupation by the public, but any regu¬ 
lation, which imposes a restriction 
on the use of property by its own¬ 
ers, and any neighboring public im¬ 
provement which intends to impair 
the enjoyment of property, by affect¬ 
ing some right or easement appur¬ 
tenant thereto, may constitute a pub¬ 
lic use, within the meaning of the 
Constitution.—^In re Kansas City Or¬ 
dinance No. 39946, 252 S.W. 404, 298 
Mo. 669, 28 A.L.R. 295. 

40. U.S.—Weaver v. Pennsylvania- 
Ohio Power & Light Co., C.C.A. 
Ohio, 10 P.2d 769—^Alabama Power 
Co. V. Gulf Power Co., D.C.Ala., 283 
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on the function or capacity in which, or by which, 
the use is furnished, but the right of the public to 
receive and enjoy the benefit of the use is the de¬ 
termining factor.41 

Although certain land taken is not actually used 
for a public purpose, such taking may be for a pub¬ 
lic use where the taking is to be regarded as a rea¬ 
sonable adaptation of means to obtain land which 
is used for a public use; the taking may be for a 
public use where it is for the purpose of replacing, 
or substituting, property condemned for a public 

use.^2 

Public uses are not limited to matters of mere 
business necessity and ordinary convenience, but 
may extend to matters of public health, recreation, 
and enjoyment.^2 The taking of property for aes¬ 
thetic purposes may be a taking for public use.^^ 
The power of eminent domain may be exercised to 
take private property for purposes justifiable only 
under the police power of the state 5 when the 


power of eminent domain is invoked in aid of, or 
as an adjunct to, the police power, it is necessarily 
for a public use.^® 

Whatever legitimately tends to inspire patriotic 
sentiments and to enhance the respect of citizens 
for the institutions of their country and incite them 
to contribute to its defense in time of war is a law¬ 
ful public purpose.^ 

The conditions which make the use public must 
exist at the time of the taking,^® but the existence 
of the public use at the time the constitution was 
adopted is unnecessary.^® 

If the federal government, under the constitu¬ 
tion, has power to embark on the project for which 
land is sought, the use is a public use.®® 

Constitutional declaration. In some states certain 
uses have been declared to be public by constitution¬ 
al regulations.®! The purpose of such regulations 
may be to extend the scope of the term “public use” 


F. 606—^In re Condemnations for 
Improvement of' Rouge River, D. 
C.Mich., 266 P. 105. 

20 C.J. p 557 note 68. 

41. Ind.—^Edwards v. Housing Au¬ 
thority of City of Muncie, 19 N. 
R2d 741, 215 Ind. 330. 

Va.—Light V. City of Danville, 190 
S.B. 276, 168 Va. 181. 

20 C.J. p 542 note 67. 

Foreign coxpoxation 
When use for which land is tak¬ 
en is public, as for a railroad, "'use*’ 
Is none the less ^‘public” because 
owner is incorporated outside com¬ 
monwealth.—In re Opinion of the 
Justices, 8 N.R2d 753, 297 Mass. 
567. 

42. D.S.—^Dohany v. Rogers, Mich., 
60 S.Ct. 299, 281 U.S. 362, 74 L.Ed. 
904, 68 AL.R. 434, affirming, D.C., 
33 P.2d 918—Brown v. U. S., Idaho, 
44 S.Ct. 92, 263 U.S. 78, 68 L.Ed. 
171, affirming, D.C., U. S. v. Brown, 
279 P. 168. 

Kan.—Smouse v. Kansas City South¬ 
ern Ry. Co., 282 P. 183, 129 Kan. 
176. 

Md.—^Pitznogle v. Western Maryland 
R. Co., 87 A 917, 119 Md. 673, 46 
L.R.A. N.S., 319. 

Mich.—^Pitzsimmo'ns & Galvin v. Rog¬ 
ers, 220 H.W. 881, 243 Mich. 649. 
Ohio.—George D. Harter Bank of 
Canton v. Muskingum Watershed 
Conservancy Dist., 4 N.E.2d 996, 
53 Ohio App. 325, petition dis¬ 
missed 199 N.E. 217, 130 Ohio St. 
337. 

Tex.—Weyel v. Lower Colorado Riv¬ 
er Authority, Civ.App., 121 S.W.2d 
1032, error refused. 

43. U.S.—^Rindge Co. v. Los Angeles 
County, 43 S.Ct. 689, 262 U.S. 700, 


67 L.Ed. 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 P. 
27, 53 CaLApp. 166—Via v. State 
Commission on Conservation and 
Development of State of Virginia, 
D.C.Va., 9 F.Supp. 556, affirmed 
56 S.Ct. 245, 296 U.S. 549, 80 L.Ed. 
388. 

Drains and sewers as public use 
see infra §§ 53, 54. 

Parks as public use see infra § 
63. 

44. Mo.—^In re Kansas City Ordi¬ 
nance No. 39946, 252 S.W. 404, 298 
Mo. 569, 28 A.L.R. 295. 

N.C.—^Yarborough v. North Carolina 
Park Commission, 145 S.E. 563, 
196 N.C. 284. 

Municipal pzojeots 
Municipal projects as regards ex¬ 
ercise of eminent domain may in¬ 
clude useful, ornamental and artistic 
designs, provided plans are reason¬ 
able.—Valmont Development Co. v. 
Rosser, 146 A 657, 297 Pa. 140. 

45. Mich.—In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313. 

43. Pa.—Dornan v. Philadelphia 
Housing Authority, 200 A 834, 331 
Pa. 209. 

47- Wis.—State ex rel. American 
Legion 1941 Convention Corpora¬ 
tion of Milwaukee v. Smith, 293 N. 
W. 161, 235 Wis. 443. 

Taking sites of historical interest 
see infra § 62. 

48. Minn.—State v. Houghton, 176 
N.W. 159, 144 Minn. 1, 8 AL.R. 
585. 

Vt.—Avery v. Vermont Electric Co., 
54 A. 179, 75 Vt. 235, 98 Am.S.R. 
818, 59 L.R.A. 817. ' 

826 


49. Minn.—State v. Houghton, 176 
N.W. 159, 144 Minn. 1, 8 AL.R. 
585. 

N.H.—Concord R. Co. v. Greely, 17 
N.H. 47. 

5a U.S.—Bamidge v. U. S., C.C.A 
Mo., 101 P.2d 295—U. S. v. 72 Acres 
of Land, More or Less, Situate in 
City of Oakland, Alameda County, 
D.aCal., 37 F.Supp. 297. 

51. U.S.—^Plora Logging Co. v. Boe¬ 
ing, D.aOr., 43 P.2d 145. 

Mass.—^In re Opinion of the Jus¬ 
tices, 131 N.E. 25, 237 Mass. 598. 
Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont 335. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272. 
Wash.—State v. Superior Court of 
Lincoln County, 205 P. 1051, 119 
Wash. 406. 

20 C.J. p 549 note 38. 

Interpretatloa la light of historical 
background 

Constitutional provision declaring 
use of lands for irrigation, mining, 
and other uses necessary to develop 
state’s resources a public use, must 
be interpreted in light of historical 
background.—Codd v. McGoldrick 
Lumber Co., 279 P. 298, 48* Idaho 1, 
67 AL.R. 580. 

Effect of constitutional declaration 
on legislature 

After the adoption of Const, art. 1 
§ 14, the legislature could add to 
the public uses enumerated therein 
for which land might be condemned, 
but could not annul or repeal any of 
the uses therein specified.—^Blackwell 
Lumber Co. v. Empire Mill Co., 165 P. 
680, 28 Idaho 556, Ann.Cas.l918A 

189. 
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so that there may be a complete development of the 
material resources of the state.52 

As a result of such constitutional provisions the 
authority to exercise the right of eminent domain 
is not dependent on the narrow and restricted mean¬ 
ing of the term “public use” as it is defined by some 
courts.53 It is not necessary that the public have 
a direct interest, and the fact that the main end is 
private gain and that the benefit to the people at 
large results only indirectly from the increase of 
wealth and development of material resources is im- 
material.54 The right of eminent domain is not‘de¬ 
termined by the character of the business develop¬ 
ing the natural resource, but it is enough that the 
use is necessary in the development of one of the 
state’s important resources.55 * 


b. Extent of Use 

The character of the use, rather than its extent, de¬ 
termines the question of public use. 

The character of the use, and not its extent, de¬ 
termines the question of public use.®® 

It is not essential that the use or benefit extend 
to the whole public or any considerable portion 
thereof, nor that each and every individual member 
of the community have the same degree of interest 
therein; the fact that the use or benefit is limited 
to the inhabitants of a small locality, or that the 
number of persons who are expected to avail them¬ 
selves thereof is small, is immaterial provided it is 
open to all upon the same terms.57 

c. Public and Private Uses Combined 

Authority to take private property for a private as 
v/ell as a public purpose Is not nullified where the two 
are separable. 


52. Idaho.—^Potlatch Lumber Co, v. 
Peterson, 88 P. 426, 12 Idaho 769, 
118 Am.S.R. 233. 

53. Idaho.—Connolly v. Woods, 92 P. 
573, 13 Idaho 591. 

20 C.J. P 552 note 56 [c]. 

54. Idaho.—Blackwell Lumber Co. v. 
Empire Mill Co., 155 P. 680, 28 
Idaho 656, Ann.0as.l918A 189. 

ladivldtial uses affected with pub¬ 
lic interest 

Constitutional provision declaring 
necessary use of lands for Irrigation, 
mining, or other uses necessary to 
develop state's material resources, a 
public use, refers to individual uses 
affected with public interest.—Codd 
V. McGoldrlck Lumber Co., 279 P. 
298, 48 Idaho 1, 67 A.L.R. 580. 

55- Idaho.—^Bassett v. Swenson, 5 P. 
2d 722, 51 Idaho 256. 

56. La.—City of New Orleans v. 
New Orleans Land Co., 136 So. 91, 
92, 173 La. 71, quoting Corpus 
Juris. 

N.J.—Vollick V. Lehigh Valley R, Co. 
of New Jersey, 140 A. 673, 104 N. 
J.Law 283. 

Tex.—^Housing Authority of City of 
Dallas V. Higginbotham, 143 S.W. 
2d 79, 130 A.L.R. 1053, answers to 
certified questions conformed to, 
Civ.App., 143 S.W.2d 96—West v. 
Whitehead. Civ.App., 238 S.W. 976, 
978, citing Corpus Juris, and error 
refused. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 346, 82 Utah 159, citing 
Corpus Juris. 

Vt.—^President and Fellows of Mid- 
dlebury College "v. Central Power 
Corporution of Vermont, 143 A, 384, 
101 Vt. 326. 

20 C.J. p 558 note 71. 

57. U.S.—^Rindge Co. v. Los Angeles 
County, 43 S.Ct. 689, 262 U.S. 700, 


67 L.Ed. 1186, affirming Los An¬ 
geles County v. Rindge Co., 200 P. 
27, 53 Cal.App. 166—^Alabama Pow¬ 
er Co. v. Gulf Power Co., D.C.Ala., 
283 F. 606—^In re Condemnations 
for Improvement of Rouge River, 
D.C.Mich.. 266 P. 105. 

Ala.—Harvey v. Warren, 102 So. 899, 
212 Ala. 416. 

Cal.—^University of Southern Cali¬ 
fornia V. Robbins, 37 P.2d 163, 
1 Cal.App.2d 523, certiorari denied 
Robbins v. University of Southern 
California. 65 S.Ct 650, 296 U.S. 
738, 79 L.Ed. 1685. 

Fla.—^Demeter Land Co. v. Florida 
Public Service Co., 128 So.. 402, 99 
Fla. 954—Wilton v. St. Johns 
County, 123 So. 527, 534, 98 Fla. 
26, 65 A.L.R. 488, citing Corpus 
Juris, and setting aside 117 So. 
321. 

Ill.—Limits Industrial R. Co. v. 
American Spiral Pipe Works, 151 
N.B. 667, 321 lU. 101—Road DisL 
No. 4 V. Frailey, 145 N.E. 195, 313 
Ill. 568—Litchfield & M. Ry. Co. v. 
Alton & S. R. R., 137 N.E. 248, 305 
Ill. 388. 

Iowa.—-Kroon v. Jones, 201 N.W. 8, 
198 Iowa 1270. 

La.—City of New Orleans v. New Or¬ 
leans Land Co., 136 So. 91, 173 La. 
71. 

Me.—^Paine v. Savage, 136 A. 664, 
126 Me. 121, 51 A.L.R. 1194. 

Md.—Dobler v. City of Baltimore, 134 
A. 20i; 151 Md. 154. 

]jij;ass.—^In re Opinion of the Jus¬ 
tices, 8 N.E.2d 763, 297 Mass. 667— 
In re Opinion of the Justices, 131 
N.E. 25, 237 Mass. 598. 

Minn.—Bask v. Town Board of Hen- 
drum, 218 N.W. 116, 173 Minn. 572 
—State V. Houghton, 176 N.W. 159, 
144 Minn. 1, 8 A.L.R. 585. 

Mo.—In re Kansas City Ordinance 
No. 39946, 262 S.W. 404, 408, ‘298 
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Mo. 569, 28 A.L.R. 295, citing Cor¬ 
pus Juris. 

Mont.—Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Pow¬ 
ers V. Komposh, 48 S.Ct. 156, 275 
U.S. 504, 72 L.Ed. 396. 

N.Y.—^Board of Black River Regulat¬ 
ing Dist V. Ogsbury, 196 N.Y.S. 
281, 203 App.Div. 43, affirmed 139 N. 
B. 751, 235 N.Y. 600—New York 
City Housing Authority v. Muller. 
279 N.Y.S. 299, 165 Misc. 681. 

Or.—^Moody v. Benson, 220 P. 561, 
564, 109 Or. 414, citing Corpus Ju¬ 
ris. 

Tenn.—Webb v. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 143 
Tenn. 423. 

Tex.—-West v. Whitehead, Civ.App., 
238 S.W. 976, error refused. 

Utah.—^Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 384, 
101 Vt. 325. 

20 C.J. p 558 note 72. 

Branch railroads and spur tracks see 
infra § 39. 

Highways and roads see infra §§ 33, 
34. 

Class 

The taking of property may be 
justified as for a “public use" al¬ 
though the project may primarily 
benefit only a class.—Mumpower v. 
Housing Authority of City of Bris¬ 
tol, 11 S.B.2d 732, 176 Va. 426. 

^Ixnited to small part of public 
An .enterprise does not lose the 
character of a public use because 
of the fact that its use may be lim¬ 
ited by circumstances to a compara¬ 
tively small' part of the public.— 
Dornan v. Philadelphia Housing Au¬ 
thority, 200 A. 834, 331 Pa. 209—20 
C.J. p 558 note 72 [a]. 
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A statute authorizing a taking of private proper¬ 
ty for uses partly public and partly private is void, 
where the private use is so combined with the pub¬ 
lic use that the two cannot be separated.58 

However, the mere fact that the legislature has 
authorized the taking of private property for pri¬ 
vate purposes, as well as public, will not, in itself, 
nullify the authority to take for public uses alone, at 
least where the two are separable.®® The fact that 
the charter powers of a corporation to which the 
power of eminent domain has been delegated em¬ 
brace both private purposes and public uses does 
not deprive it of the right of eminent domain in the 
promotion of the public use.®® 


d. Public Necessity 

Necessity combined with a pubiic use are conditions 
to the exercise of the power of eminent domain. 

Necessity combined with a public use must exist 
as conditions to the exercise of the power of emi¬ 
nent domain.®! 

The necessities of an individual cannot control, 
but public necessity alone’ justifies the taking of pri¬ 
vate property under the power of eminent domain, 
but it is not essential to the exercise of this right 
that the taking of the property in question should 
be absolutely necessary.®® However, it has been 
stated that the controlling consideration in deter¬ 
mining whether land is taken for a public use is not 
the necessity of the use, not even the fact of use, 
but the right to use.®4 


B. PARTICULAR USES * 


§ 32. Highways and Other Roads or Ways 

Public highways and bridges as public uses are 
treated in § 33 infra, while in § 34 following the 
question whether private property may be appropri¬ 
ated for private roads or wa^'s is discussed. Turn¬ 
pikes, toll roads, and toll bridges as public uses 
are considered infra § 33. 

Examine Pocket Parts for later cases. 


§ 33. -Public Highways and Bridges 

The establishment and operation of public highways, 
and bridges as part of such highways, constitute a pubiic 
use for which private property may be appropriated under 
the power of eminent domain. 

As a general rule, declared by the constitutions 
or statutes in some jurisdictions, public streets, 
highways, and roads are a public use for which pri¬ 
vate property may be appropriated under the power 
of eminent domain.®® The establishment of public 


58. Ind.—^Kessler v. City of Indian¬ 
apolis, 157 N.E3. 647. 199 Ind. 420, 
53 A.L.R. 1. 

Wash.—^State v. Superior Court for 
Snohomish County, 233 P. 651, 133 
Wash. 308. 

20 C-J. P 558 note 74. 

59. Me.—Smith v. Western Maine 
Power Co., 132 A. 740, 125 Me. 
238. 

Private benefit disregarded 
When private benefit and public 
use are so blended that it is difficult 
to observe line of demarcation, courts 
will approve undertaking as made 
for public purpose if it is capable of 
furthering public use, and disregard 
private benefit as a mere incident.— 
Light v. City of Danville, 190 S.B. 
276, 168 Va. 181—Nichols v. Central 
Virginia Power Co., 130 S.E. 764, 
143 Va. 405. 44 A.Ii.11. 727. 

60. Me.—Smith v. Western Maine 
Power Co.. 132 A. 740, 125 Me. 238. 

20 C.J. p 559 note 75. 

61. ’ Ky.—Tracy v. Elizabethtown, 

. etc., R. Co., 80 Ky. 259. 

62. Me.—^Paine v. Savage, 136 A. 
664, 126 Me. 121, 51 A.L.R. 1194. 

20 C.J. p 559 note 76. 

63. Ky.—^Howard Realty Co. v. Pa¬ 


ducah, etc., R. Co., 206 S.W. 774, 
182 Ky. 494. 

20 C.J. p 559 note 77. 

Necessity of appropriation of par¬ 
ticular property see infra § 90. 

64. S.D.—Illinois Cent. R. Co. v. 
East Sioux Falls Quarry Co., 144 N. 
W. 724, 33 S.D. 63. 

65. U.S.—^Rindge Co. v. Los Angeles 

County, 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed, 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 P. 
27, 53 CaLApp. 166—^Dalche v. 

Board of Com’rs of Orleans Levee 
Board, D.C.La., 49 P.2d 374. 

Ala.—^Harvey v. Warren, 102 So. 899, 
212 Ala. 415. 

Cal.—^Doyle v. Jordan, 252 P. 577, 200 
Cal. 170—^People v. Olsen, 293 P. 
645, 648. 109 CaLApp. 523, citing 
Corpus Juris. 

Fla.—Spafford v. Brevard County, 110 
So. 451, 458, 92 Fla. 617, citing Cor¬ 
pus Juris. 

Ky.—City of Covingrton v. Greenburg, 
47 S.W.2d 723, 242 Ky. 797. 

Minn.—State v. Voll, 192 N.W. 188, 
155 Minn. 72. 

Miss.—Board of Supers of Covington 
County V. State Highway Commis¬ 
sion, 194 So. 743, 188 Miss. 274. 

Mo.—City of Kirksville v. Hines, 
225 S.W. 960, 285 Mo. 233. 
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N.C.—^Wright v. Town of Lake Wac- 
camaw, 158 S.B. 99, 200 N.C. 616— 
Stephens Co. v. Myers Park Homes 
Co., 107 S.B. 233, 181 N.C. 335. 

Tex.—State v. Hale, 146 S.W.2d 731, 
modifying, Civ.App., 96 S.W.2d 135 
—^Hill V. Taylor County, Civ.App., 
294 S.W. 868. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 346, 82 Utah 169, citing 
Corpus Juris. 

Va.—Shirley v. Russell, 140 S.B. 816, 
149 Va. 658. 

Wash.—State v. Superior Court for 
Chelan County, 257 P. 231, 144 
Wash. 124. 

Wis.—Muscoda Bridge Co. v. Worden- 
Alien Co., 219 N.W. 428, 196 Wis. 
76. 

20 C.J. p 559 note 80, p 583 note 
69. 

Definition and nature of public high¬ 
ways see the C.J.S. title Highways 
§ 1, also 29 C.J. p 363 note 1 et 
sea. 

Delegation of power of eminent do¬ 
main to public corporations, officers 
and boards see supra § 28. 

Taking land for street or highway 
as ground for compensation see 
infra § 97. 

Taking for ^‘municipal purpose” 
Talcing land in behalf of city -for 

street is “taking for municipal pur- 
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highways is one of the oldest and commonest of 
uses for which private property has been appropri¬ 
ated.®® 

If the highway is open for use by all, it is a pub¬ 
lic use whether advantage be taken of it by few or 
many persons,®^ and although a much greater ben¬ 
efit will accrue to private parties especially inter¬ 
ested than to the public generally,®® or the proposed 
street would benefit one property owner more than 
another,®® and although the construction or repair 
is done at the request of certain individual property 
owners.'^® Property taken for the laying out or. al¬ 
tering of a street is not taken for a private use 
merely because the expense is paid wholly or in part 
by individuals^^ The right to take land for a pub- 


§ 33 

lie road does not depend on the length of the road 
or the number of persons through whose lands it 
may pass.'^^ 

The power of eminent domain may be exercised 
to widen or otherwise improve an existing high¬ 
way,*^® and the opening of a private road as a public 
highway for the purpose of reaching a garbage in¬ 
cinerating plant intended for the use of the munici¬ 
pality and adjoining municipalities and citizens de 
siring to deliver garbage to the plant is for a pub¬ 
lic use.74 

The taking of land for highways is not limited 
to that necessary for actual travel.*^® Land taken to 
widen a street for ornamental purposes is taken for 
a public use,*^® and land may be taken to widen a 


pose,*' within eminent domain statute. 
—Walker v. City of Medford, 172 N. 
E. 248, 272 Mass. 161. 

Boad to connect navigable river with 
public highway 

Laying out of road by county to 
connect navigable stream with pub¬ 
lic highway may be sustained as for 
public purpose.—Becker County v. 
Shevlin Land Co., 243 N.W. 433, 186 
Minn. 401, certiorari denied Shevlin 
Land Co. v. Becker County, Minn., 
63 S.Ct 117, 287 U.S. 656, 77 L.Ed. 
566. 

Taking of rock for nse on highway 
Road commission’s condemnation 
of rock to induce successful high¬ 
way construction bidder to enter con¬ 
tract held not “taking private prop¬ 
erty for private use.”—State Road 
Commission v. Miller, 151 S.E. 436, 
108 W.Va. 431. 

AppTOpxiation of reserved fee to prl. 
vate use 

The general court cannot enact 
legislation authorizing appropriation 
to private use of persons other than 
the abutting owners, and without 
the consent of such owners, of 
land as to which only an easement 
for highway purposes has been tak¬ 
en by the public with a reservation 
of the fee in the lands to the abut¬ 
ting owners.—In re Opinion of the 
Justices, 14 N.E.2d 462, 300 Mass. 
602. 

66. U.S.—Rindge Co. v. Los Angeles 
County. 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed. 1186, affirming Los An¬ 
geles County v. Rindge Co., 200 P. 
27, 53 Cal.App. 166. 

Wash.—State ex rel. Thomas v. Su¬ 
perior Court of Whatcom County, 
85 P. 256, 42 Wash. 621. 

67- U.S.—Rindge Co. v. Los Angeles 
County. 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed. 1186, affirming Los An¬ 
geles Counts' V. Rindge Co., 200 
P. 27. 53 CaLApp. 166. 

Ala.—^Harvey v. Warren, 102 So. 899, 
212 Ala. 415. 


Minn.—^Powell v. Town Board of Sin- 
nott Tp., Marshall County, 221 N. 
W. 527, 175 Minn. 395. 

Mont.—^Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers 
V. Komposh, 48 S.Ct. 156, 275 U.S. 
504, 72 L.Ed. 396. 

Or.—^Moody v. Benson, 220 P. 661, 109 
Or. 414. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

Extent of use as determining pub¬ 
lic character see supra § 31 b. 

6& Ill.—Road Dist. No. 4 v. Frailey, 
145 N.E. 195, 313 Ill. 568. 

Md,—^Dobler v. City of Baltimore, 134 
A. 201, 151 Md. 154. 

69- Cal.—City of Oakland v. Parker, 
233 P. 68, 70 CaLApp. 295. 

70. Md.—^Dobler v. City of Balti¬ 
more, 134 A 201, 151 Md. 154. 

71. Ark.—McClintock v. Bovay, 260 
S.W. 395, 163 Ark. 388. 

Cal,—City of Oakland v. Parker, 233 
P. 68, 70 CaLApp. 295. 

Ill.—Road Dist. No. 4 v. Frailey, 146 
N.E. 195, 313 Ill. 568. 

20 C.J. p 560 note 83. 

Agreement of property owner to 
save town harmless from any ex¬ 
pense of condemnation proceeding in¬ 
volved in condemning property for 
proposed alleyway held not to in¬ 
validate condemnation proceedings 
where matter was found to have been 
done in discretion of town and in 
good faith.—^Deese v. Town of Lum- 
berton, 188 S.E. 867, 211 N.C. 31. 

72. Iowa.—Bankhead v. Brown, 25 
Iowa 540. 

Or.—^Moody v. Benson, 220 P. 561, 
564, 109 Or. 414, citing Corpus Jiu 
ris. 

73. Mich.—^Barnhart v. City of 

Grand Rapids, 211 N.W. 96, 237 
Mich. 90. 

Minn.—^Dow Arneson Co. v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 
164—^In re Improvement of Third 
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St., St. Paul, 225 N.W. 86, 177 
Minn. 146, 74 A.L.R. 56L 
20 C.J. p 560 note 81. 

Extension of street 
A proposed extension of a street 
by a city for the purpose' of aiding 
in the commercial development of 
property owned by the city, and 
which it is about to lease for busi¬ 
ness purposes, is not illegal, assum¬ 
ing that the purpose for which a way 
is laid out may be inquired into in 
order to show that it is illegal.— 
Wright V. Quinn, 131 N.B. 294, 238 
Mass. 439. 

74, Pa.—Sipe v. Borough of Taren- 
tum, 106 A. 637, 263 Pa. 338. 

75- Mich.—City of Grand Rapids v. 
Barth, 226 S.W. 690, 248 Mich. 13, 
64 A.L.R. 1507. 

Area between one-way traffic lanes 

The state highway commission was 
authorized to condemn land for a 
neutral sodded area between one-way 
traffic lanes and for parking bays at 
convenient intervals of distance for 
bus stops and temporary parking of 
automobiles.—Rand v. Mississippi 
State Highway Commission, Miss., 
199 So. 374. 

Servitude for discharge of water 
The power of state highway com¬ 
mission to take or damage private 
property for construction of public 
highways carries with it the power 
to create a servitude on land not ac¬ 
tually taken or occupied by public 
highway for the purpose of carry¬ 
ing off the water, the natural flow 
of which Is changed or diverted by 
the construction of such highway, 
and such power is broad enough to 
empower the state to do any lawful 
thing necessary to build a public 
highway.—State v. Hale, Tex., 146 
S.W.2d 731, modifying, Civ.App., 96 
S.W.2d 135. 

76- N.T.—^In re New -York, 68 N.T.S. 
196, 57 App.Uiv. 166, affirmed 60 N. 
E. 1108, 167 N.T. 624. 
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highway for the purpose of furnishing parking 
spaceJ7 The fact that a road is established merely 
for pleasure travel does not affect its public char- 
acter.'^S Although certain land taken is not used 
for highway purposes, such taking may be for a 
public use where the taking is to be regarded as a 
reasonable adaptation of means to obtain land which 
is used for highway purposes.'^S 

A public highway is nevertheless a public use not¬ 
withstanding it terminates at a state or county 
line and no definite official action has been taken 
to establish a connecting highway, *0 or that it con¬ 
nects with a proposed private toll bridge.*^ 

A city may condemn land for an alley when nec¬ 
essary for the use of its inhabitants,and may ac¬ 
quire title to land under the guise of street opening 
proceedings for the purpose of building a subway.*^ 

Common convenience and necessity may demand 
the construction of a highway as a mere cul de 
sac, and the appropriation of land therefor has been 


held to be for a public use,84 although there ap¬ 
pears to be authority to the contrary.85 

Changing grade of street. The regrading and 
paving of a street constitute a public use.®® 

A municipal corporation has authority to change 
the grade of a street to avoid a dangerous railroad 
crossing, and such a change is for the benefit of the 
public and is a public use.®^ 

Closing of street. The closing of a street may 
be for a public use within the law of eminent do¬ 
main,®® although a few property owners may be 
benefited by having the exclusive use of the bed 
of the street after it is closed.®® 

Bridges. The establishment and operation of a 
bridge to be used as a part of a public highway con¬ 
stitute a public use, and the power of eminent dd- 
main may be exercised for the purpose of acquiring 
land for sucli use.®® Such power may be exercised 
to condemn a bridge after it is a completed struc-. 
ture.®^ 


77. Mich.—city of Grand Rapids v. 
Barth, 226 N.W. 690, 248 Mich. 13, 
64 A.L..R. 1507. 

78. IT.S.—^Rindgre Co. v. Los Angeles 
County, 43 S.Ct 689, 262 IT.S. 700. 

67 L.!Bd. 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 P. 
27, 53 CaLApp. 166. 

20 C.J. p 560 note 85. 

70. U.S.—^Dohany v. Rogers, Mich., 
50 S.Ct. 299, 281 U.S. 362, 74 L.Bd. 
904, 68 A.L.R. 434, affirming, D.C., 
33 F.2d 918. 

Ohio.—George D. Harter Bank of 
Canton v. Muskingum Watershed 
Conservancy List., 4 N.E.2d 996, 53 
Ohio App. 325, petition dismissed 
199 N.B. 217, 130 Ohio St. 337. 
Taking land for zallxoad right of 
way 

Where a project for the construc¬ 
tion and widening of a highway is 
in progress, and as part of the 
project it is proposed to include in 
the highway an adjacent railroad 
right of way by relocating the rail¬ 
way on other lands, the acquisition 
of the other lands for the new rail¬ 
road right of way is essentially a 
part of the project for improving 
the highway as to constitute a public 
use. 

U.S.—^Dohany v. Rogers, Mich., 50 S. 
Ct. 299, 281 U.S. 362, 74 L.Ed. 904, 

68 A.L.R. 434, affirming, D.C., 33 
F.2d 918. 

Mich.—^Fitzsimmons & Galvin v. Rog¬ 
ers, 220 M.W. 881, 243 Mich. 649. 
Change of location of bed of creek 
County was liable for damages 
arising from change of location of 
bed of creek to rnake room for relo¬ 
cation and improvement of high¬ 
ways, since changing of creek 


channel and the relocating and im¬ 
proving of highway constituted a 
single public act, and, in any event, 
change in stream channel was a 
necessary and incidental part of ex¬ 
ecution of highway plan.—^Haser v. 
Allegheny County, 185 A. 763, 322 Pa. 
458. 

60- U.S.—^Rindge Co. v. Los Angeles 
County. 43 S.Ct. 689, 262 U.S. 700, 
67 L.Ed. 1186, affirming Los An¬ 
geles County V. Rindge Co., 200 P. 
27, 53 CaLApp. 166. 

81. Ark.—^McClintock v. Bovay, 260 

S. W. 395, 163 Ark. 388. 

82; Minn.—^State v. City of Monte¬ 
video. 171 N.W. 314, 142 Minn. 
157. 

20 C.J. p 560 note 87. 

83. N.T.—In re Montague St., 150 N. 

T. S. 382, 87 Mlsc. 120. 

84. Tex.—^Moseley v. Bradford, Civ. 
App., 190 S.W. 824. 

20 C.jr. p 560 note 89. 

85. Mich.—^Matter of Opening Willis 
Ave., HOW.N.P. 265. 

20 C.J. p 560 note 90. 

83. Md.—^Dobler v. City of Balti¬ 
more, 134 A, 201, 151 Md. 154. 
Right of city to change grrade of 
streets see the aj.S. title Mu¬ 
nicipal Corporations § 1046, also 44 
C.J. p 168 note 95 et seq. 

87. Ohio.—^Morison v. City of Cleve¬ 
land. 17 Ohio Cir.Ct, N.S., 427. 

Tenn.—^Town of Cookeville v. Parley, 
102 S.W.2d 56. 171 Tenn. 260. 
Wash.—Spokane v. Thompson, 126 P. 
47, 69 Wash. 650. 

88. Md.—^Baltimore v. Brengle, 81 
A. 677, 116 Md. 342. 

20 C.J. p 561 note 92. 
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89. Md.—^Baltimore v. Brengle, su¬ 
pra. 

However, it has been held that 
a city could not vacate a highway 
to make it possible for several rail¬ 
road companies to convert it into an 
exchange yard for the handling of 
the product of a large industry in 
the city, although the city would be 
thereby indirectly benefited together 
with individual property in the city 
because of the Increased facility with 
which the product of the industry 
could be handled; such vacation of 
the highway being for a private use. 
—Gary v. Much, Ind.App., 94 N.E. 
583. 

90. Cal.—^Doyle v. Jordan, 252 P. 577, 
200 Cal. 170. 

Wash.—State ex rel. Bremerton 
Bridge Co. v, Superior Court for 
Kitsap County, 76 P.2d 990, 995, 
194 Wash. 7, citing CSorpns Ju¬ 
ris. 

20 C.J. p 561 note 94. 

Toll bridges see infra § 35. 
Xntematloiiai bridge 

International bridge constructed 
under permission from congress held 
state and national purpose, author¬ 
izing condemnation therefor by either 
state or national government.—^De¬ 
troit International Bridge Co. v. 
American Seed Co., 228 N.W. 791, 
249 Mich. 289. 

Express restrlotlon. to public purpos¬ 
es 

Statute empowering bridge com¬ 
panies to condemn land held not un¬ 
constitutional in not being express¬ 
ly restricted to public purposes.— 
Detroit International Bridge Co. v. 
American Seed Co., supra. 

91. Mich.—Detroit International 
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Land taken for the approaches to a bridge is as 
fully dedicated to the public purpose as the bridge 
itself.®* 

§ 34. -Private Roads or Ways 

A road which Is a mere private way, not open to the 
publfCj is not a public use for which private property may 
be condemned. 

Statutes authorizing the taking of land for pri¬ 
vate roads, or, as they are variously termed, pent 
roads, township roads, or neighborhood roads, have 
in some cases been held valid and in others invalid; 
the principle to be deduced from the cases bearing 
upon the question seems to be that if by a fair con¬ 
struction of the statute the road when laid out is 
in fact a public road, open to all who may desire 
to use it, it is a public use and the statute is valid, 
although the road is primarily designed for the ben¬ 
efit of an individual,and although the cost of lay¬ 
ing out and maintaining such road is borne in 


§ 34 

whole or in part by the petitioners therefor but 
if the road is to be a mere private way, not open 
to the public, the law authorizing the exercise of 
the power of eminent domain is void in the absence 
of constitutional sanction.®^ I£ the road is open to 
public use, the question of the number of persons 
who will in fact use it is comparatively immateri- 
al.96 

The objection that the terminus of the road does 
not connect with the public highway or a place of 
public resort does not deprive it of the character 
of a public road.®7 A road is none the less public 
because it has its terminus at a church and ceme¬ 
tery,®® at a river where there is no public land¬ 
ing,®® at the state line,i in an open field at or near 
a town line,® or at a farmhouse.® 

Constitutional regulations. In some jurisdictions 
the constitution expressly authorizes the taking of 
land for private ways,^ such as private ways of ne- 


Bridge Co. v. American Seed Co., 
supra. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

92 . Mich.—^Detroit International 
Bridge Co. v. American Seed Co., 
228 N.W, 791, 249 Mich. 289. 
Appropriation for art and decoration 
Counties may within reason ap¬ 
propriate lands for art and decora¬ 
tion in construction of approaches to 
bridge.—^Valmont Development Co. 

V. Rosser, 146 A. 657, 297 Pa. 140. 
98. Mont.—^Komposh v. Powers, 244 

P. 298, 75 Mont 493, affirmed 
Powers V. Komposh, 48 S.Ct 156, 
275 U.S. 504, 72 D.Ed. 396.' 

Tenn.—^Derryberry v. Beck, 280 S.W. 

1014, 153 Tenn. 220. 

20 C.J. p 561 note 96. 

Pent roads see the C.J.S. title Pent 
Roads §§ 1-7, also 48 C.J. P 798 
note 1 et seq. 

Private roads see the C.J.S. title 
Private Roads §§ 1-24, also 60 C. 
J. p 377 note 1 et seq. 

Cartway 

(1) A cartway may be a public 
use for which private property may 
be condemned. 

Minn.—^Rask v. Town Board of Hen- 
drum, 218 N.W. 115, 173 Minn. 672 
—Trout Brook Realty Co. v. Town 
of Featherstone, 217 N.W. 499, 173 
Minn. 448. 

N.C.—^Waldroup v. Ferguson, 195 S.E. 
615, 213 N.C. 198. 

(2) Land taken for a public cart¬ 
way is for “public purpose," al¬ 
though one to whose land cartway 
extends has other access to public 
highway.—^Powell v. Town Board of 
Sinnott Tp., Marshall County, 221 N. 

W. 527, 175 Minn. 395. 


£oggixLg road 

Statute authorizing taking of pri¬ 
vate property for logging railroad 
for public use held not invalid un¬ 
der constitutional provision prohibit¬ 
ing taking of private property for 
public use without compensation.— 
Threlkeld v. Third Judicial Dist. 
Court in and for Otero County, 15 P. 
2d 671, 36 N.M. 350, 86 A.L.R. 647. 

94. N.C.—Waldroup v. Ferguson, 
195 S.E. 615, 213 N.C. 198. 

20 C.J. p 562 note 97. 

95. Ill.—^Town of Kingston v, An¬ 
derson. 138 N.E. 347, 300 Ill. 677. 

Ind.—^Kessler v. City of Indianapolis, 
157 N.E. 547, 199 Ind. 420, 53 A.L. 
R. 1. 

Mich.—^Burdick v. Harbor Springs 
Lumber Co., 133 N.W. 822, 167 
Mich. 673. 

Tex.—^Tod V. Massey, Civ.App., 30 S. 
W.2d 532—^McCIoskey v. Helnen, 
Clv.App., 266 S.W. 193. 

20 C.J. p 662 note 98. 

Bight to cross land without liabili¬ 
ty for trespass 

Rev.St. c 24 § 66, allowing log 
haulers to cross land without be¬ 
ing liable in action of trespass, held 
invalid as authorizing taking of prop¬ 
erty for private use without owner’s 
consent, contrary to i Const art 1 
§ 21, and ConstU.S.Amendm.XIV, 

since repeated use of land for suffi¬ 
cient length of time to complete 
lumber operation is exclusive ap¬ 
propriation for distinct period of 
time and not mere trespass.—Paine 
V. Savage, 136 A. 664, 126 Me. 121, 
61 AL.R. 1194, 

96. Minn.—^Powell v. Town Board 
of Sinnott Tp., Marshall County, 
221 N.W. 627, 176 Minn. 395— 
Rask V. Town Board of Hendrum, 
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218 N.W. 116. ITS Minn. 672—Trout 
Brook Realty Co. v. Featherstone, 
217 N.W. 499, 173 Minn. 488—Muel¬ 
ler V. Supervisors of Courtland, 
135 N.W. 996, 117 Minn. 290. 

Tenn.—^Derryberry v. Beck, 280 S. 

W. 1014, 153 Tenn. 220. 

20 C.J. p 562 note 99. 

Extent of use as determining pub¬ 
lic character see supra § 31 b. 

97. Or.—^Moody v. Benson, 220 P. 
561, 109 Or. 414. 

98. Pa.—^In re West Pikeland Road 
Co., 63 Pa. 471. 

20 C.J. p 563 note 1 [a]. 

99. Ind.—^Moore v. Auge, 25 N.B. 
816, 125 Ind. 562. 

R.I.—Watson v. South Kingstown, 5 
R.I. 562. 

1. N.H.—Rice v. Rlndge, 53 N.H. 
539. 

2. Conn.—Goodwin ▼. Wethersfield, 
43 Conn. 437. 

3. Vt—^Paine v. Leicester, 22 Vt. 

’ 44. 

W.Va.—^Varner v. Martin, 21 W.Va. 
534. 

4. U.S.—Garnsey Coal Co. v. Mudd, 
D.C.Ala., 281 F. 183. 

20 C.J. p 663 note 6. 

Bight of way through seam of coal 
Under Const.Ala. 1901 § 23, pro¬ 

hibiting the taking of private prop¬ 
erty for private use, but empowering 
the legislature by law to secure to 
persons or corporations the right 
of way “over” the “lands” of other 
persons, the legislature had the pow¬ 
er to authorize condemnation of 
rights of way through a seam of 
coal in the bowels of the earth.— 
Garnsey Coal Co. v. Mudd, D.C.Ala., 
2S1 F. 183. 
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cessity for designated purposes.® Power to con¬ 
demn for a private right of way must be conferred 
by the legislature; the constitutional provision is 
not self-executing.® Such state constitutional provi¬ 
sions, and statutes enacted in pursuance of such 
provisions, have been held not to violate the federal 
constitution.^ The right to condemn land to give 
an owner a private way of necessity is dependent 
on whether he has some rights in the property to 
which he seeks access of which he may certainly 
avail himself.® 

In some jurisdictions the constitutions declare 
that the use of roads and ways for certain purpos¬ 
es is a public use.® Such constitutional provisions 
and statutes enacted in pursuance thereof do not 
violate the federal constitution.^® 

§ 35. -Turnpikes, Toll Roads, and Toll 

Bridges 

Turnpikes, toll roads, and toll bridges, open to public 
travel, are a public use for which private property may 
be condemned. 

Toll roads or turnpikes, open to public travel on 
pa>Tnent of a fixed toll, are a public use for which 
property may be condemned under the power of em¬ 


inent domain.ii 

Toll bridges. A toll bridge is a public use for 
which land may be condemned.^® 

§ 36. Railroads 

Whether the taking of land for a right of way 
or other legitimate railroad purposes is a taking 
for public use is discussed infra §§ 37-43, while in 
§ 24 supra is treated the question whether the pow¬ 
er of eminent domain may be delegated to a rail¬ 
road company. 

Examine pocket parts for later cases. 

§ 37. -Public Use in General 

A taking of land by a railroad for a right of way or 
other legitimate railroad purposes is a taking for public 
use. 

The power of eminent domain usually is con¬ 
ferred on railroad companies by the legislature, see 
supra § 24, and a taking of land by a railroad com¬ 
pany for a right of way and other legitimate rail¬ 
road purposes, in the exercise of such power, is a 
taking for public use, although the company is a 
private'-corporation.!® The use does not become 


5. Wash.—state v. Superior Court 
for Ferry County, 270 P. 104, 148 
Wash. 680—State v. Superior Court 
of Washington for Perry County, 
255 P. 1025, 143 Wash. 687—State 
V. Superior Court of Lewis Coun¬ 
ty, 232 P. 282, 132 Wash. 411. 

Wyo.—^Meyer v. Colorado Cent. Coal 
Co., 271 P. 212. 39 Wyo. 355, re¬ 
hearing denied 274 P. 1074, 39 Wyo. 
355. 

20 O.J. p 563 note 6 [a]. 

Ingress and egress 
Where the constitution authorizes 
the taking of private property for 
private ways of necessity and by 
an enabling statute the term “private 
way of necessity*’ includes a right 
of way for means of ingress and 
egress, an owner of land may acquire 
a private way of necessity for in- 
gnress and egress when his land is 
so situated with respect to land of 
others that it is physically inac¬ 
cessible to a public highway.—State 
V. Superior Court for King County, 
260 P. 527, 145 Wash. 307. 

& Ariz.—^Inspiration Cons. Copper 
Co. V. New Keystone Copper Co., 
144 P. 277, 16 Ariz. 257. 
Self-executing constitutional provi¬ 
sions see Constitutional Law §§ 
48—60. 

7. IT.S.—^Ruddock v. Bloedel Dono¬ 
van Lumber Mills, C.C.A.Wash., 
28 F.2d 684. 

8. Ariz.—Atkins v. Hooker, 106 P. 
2d 485. 


8. IT.S.—^Flora Logging Co. v. Boe¬ 
ing, D.C.Or., 43 P.2d 145. 

Or.—Smith v. Cameron, 210 P. 716, 
106 Or. 1, 27 A.L.R. 510. 
Constitutional declaration of public 
use see supra § 31 a. 
l^ogging railroads 

Logging railroad Is “way” or 
“road” within constitutional amend¬ 
ment declaring use of roads and 
ways under certain circumstances 
a public use.—^Plora Logging Co. v. 
Boeing, D.C.Or., 43 F.2d 145. 

10. IJ.S.—^Flora Logging Co. v. Boe¬ 
ing, supra. 

11. Mich.—^Detroit International 
Bridge Co. v. American Seed Co., 
228 N.W. 791, 249 Mich. 289. 

20 C.J. p 563 note 8. 

Corporation having additional pow- 
ers of private nature 
A corporation incorporated under 
Comp.St § 1113, etc., and having 
power to construct and maintain 
turnpikes or toll roads within the 
state, has the right to condemn a 
right of way for such roads, al¬ 
though by its charter the company 
was given powers of a more private 
nature, to which the right of emi¬ 
nent domain did not attach.—Moun¬ 
tain Retreat Ass’n v. Mt. Mitchell 
Development Co., 110 S.K. 524, 183 
N.C. 43. 

12. Mich.—^Detroit International 
Bridge Co. v. American Seed Co., 
228 N.W. 791, 249 Mich. 289. 

.20 C.J. p 563 note 9. 


Bridges as part of public highway 
see supra § 33. 

Power to regrulate tolls 
The purpose being inherently pub¬ 
lic, the state’s grant of the power of 
eminent domain to an international 
bridge corporation held not unlawful 
for not retaining the power to regu¬ 
late tolls, where such power was 
given to the secretary of war by a 
federal statute.—^Detroit Internation¬ 
al Bridge Co. v. American Seed Co., 
supra. 

13. Ind.—Public Service Co. of In¬ 
diana V. City of New Castle, 8 N. 
B.2d 821, 212 Ind. 229. 

Mich.—Fitzsimmons & Galvin v. 
Rogers, 220 N.W. 881, 243 Mich. 
649. 

Tex—^Texas & N. O. R. Co. v. 
Schoenfeld, Civ.App., 124 S.W.2d 
910, reversed on other grounds 
Sup., 146 S.W.2d 724. 

Wash.—State v. Superior Court for 
Grays Harbor County, 286 P. 33, 
155 Wash. 651. 

20 C.J. p 563 note 11. 

Exhaustion, or further exercise, of 
power see infra § 94. 

Nature and status of railroads see 
the C.J.S. title Railroads § 2, also 
51 C.J. p 409 note 89 et seq. 
Necessity and extent of appropria¬ 
tion see infra §§ 88-98. 

Acquisition by xmiiilcipality cf right 
of way 

Under Comp.St. § 2791, authoriz¬ 
ing cities to acquire land for 
.wharves or public utilities, § 2792, 
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a private one by the fact that private citizens agree 
to furnish the right of way, 14 or guarantee that the 
property needed shall not cost beyond a certain 
sum.i5 

Whether the use is public or private depends on 
the right of the public to use the road, and to re¬ 
quire the corporation as a common carrier to trans¬ 
port freight or passengers over it, and not on the 
amount of business it does,i® nor on the length of 
the line of road.17 The use is not rendered a pri¬ 
vate one by the fact that the advantage of a rail¬ 
road will enure to a particular individual or class 
of individuals,!* or that all of the stockholders are 
stockholders in a corporation which will be pri¬ 
marily benefited,!* or that the company has no cars 
with which to operate the road and intends to ar¬ 
range with another road to operate it,*® or that for 
1 short distance the railroad agrees not to main¬ 


§ 38 

tain stations, in order that the water supply of a 
city may not be contaminated.*! 

§ 38. -Particular Railroad Purposes 

a. In general 

b. Purposes for which power may not be 

exercised 

a. In General 

Land may be appropriated by a railroad under its 
power of eminent domain for any purpose essential and 
indispensable to the construction, maintenance, and op¬ 
eration of the road. 

Land may be appropriated by a railroad company 
under its power of eminent domain for any purpose 
essential and indispensable to the construction, 
maintenance, and proper operation of the road.** 
Thus, the use of land for railroad tracks,** in¬ 
cluding sidetracks,*^ turnouts or turntables,*® and 
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luthorizingr cities to proceed by way 
condemnation, and Priv.Laws 1899 
3 82 § 53, constituting: the charter of 
Jie city of Newbern, authorizing: the 
3oard of aldermen to widen or es- 
lablish new streets when necessary, 
proceeding: under the power of emi- 
lent domain, under Priv.Laws, Ex. 
Sess., 1921 c 128, the city of New- 
3ern was entitled to condemn land 
for rights of way of railroads to 
p^harves along river fronts within 
:he city.—^Hartsfleld v. City of New- 
jem, 119 S.E. 16, 186 K.C. 136. 

L4. Ky.—Shirley v. Southern R. Co., 
89 S.W. 124, 121 Ky. 187, 28 Ky.L. 
154. 

L5. La.—^Louisiana, etc., R. Co. v. 
Moseley, 41 So. 685, 117 La. 313. 

L6. N.J.—^Vollick V. Lehigh Valley 
R. Co. of New Jersey, 140 A. 673, 
104 N.J.Law 283. 

20 C.J. p 564 note 15. 

L7. Tex.—West v. Whitehead, Civ. 

App., 238 S.W. 976, error refused. 

20 C.J. p 565 note 16. 

L8- Cal.—^Madera R. Co. v. Raymond 
Granite Co., 87 P. 27, 3 Cal.App. 
668 . 

Tex.—^West v. Whitehead, Civ.App., 
238 S.W. 976, error refused, 
ftailroad owned and used by lumber 
company 

Railroad owned largely by lumber 
company, and occupied mainly with 
business of lumber company, was 
public service corporation, with right 
)f eminent domain.—State v. Su- 
Jerior Court for'Cowlitz County, 250 
P. 466, 141 Wash. 71. 

Ownership of stock by shippers 
That stock of toll logging railroad 
company was owned by intended 
shippers did not deprive it of its 
3ublic character, and thus, its power 
)f eminent domain.—State v. Su-1 

29 C.J.S.-53 


perior Court for Grays H^-rbor Coun¬ 
ty, 286 P. 33, 156 Wash. 651. 

19. Cal.—^Madera R. Co. v. Raymond 
Granite Co., 87 P. 27, 3 Cal.App. 
668 . 

Tex.—West v. Whitehead, Civ.App., 
238 S.W. 976, error refused. 

20. Cal.—Madera R. Co. v. Ray¬ 
mond Granite Co., 87 P. 27, 3 Cal. 
App. 668. 

21. Wash.—State v. King County 
Super. Ct., 90 P. 663, 46 Wash. 
516. 

22. U.S.—Summers v. Atchison, T. & 
S. P. Ry. Co., D.C.MO., 2 P.2d 717. 

Fla.—^Robertson v. Brookville & I. 
Ry., 129 So. 582, 585, 100 Fla. 195, 
citing Corpus Juris. 

Ill.—Toledo, P. & W. R. R. v. Brown, 
31 N.E.2d 767, 376 Ill. 438. 

Mich.—Detroit, G. H. & M. Ry. Co. 
V. Weber, 226 N.W. 663, 248 Mich. 
28. 

Ohio.—Cleveland & Pittsburg R. Co. 

V. Devine, 15 Ohio N.P., N.S., 56. 
Pa.—^Erie R. Co. v. Public Service 
Commission, 114 A. 357, 271 Pa. 
409—Guaranty Corporation v. City 
of Philadelphia, 22 Pa.Dist. & Co. 
628. 

20 C.J. p 565 note 23. 

Taking laud for relocating private 
way 

When a railway company, because 
of the growth of its business, finds it 
necessary to condemn additional land 
for sidetracks, switch yards, and 
the like, and on the land necessary 
to be condemned is a private way of 
ingress and egress to the premises 
of a private party which must be re¬ 
moved, the railway company may, in 
addition to the land necessary for 
the placement of its tracks and 
yards, condemn on the land of an¬ 
other a way of ingress and egress 
for the party whose existing way of 

833 


ingnress and egress is taken, for the 
purpose of relocating such way of 
ingress and egress. The additional 
land so taken cannot be said to be 
taken for a private purpose, but is 
necessary for the public purpose of 
the railway company.—Smouse v. 
Kansas City Southern Ry. Co., 282 
P. 183, 129 Kan. 176—20 C.J. p 662 
note 98 [g]. 

Maainfactnre of snowplows for raiL 
road during war 

Manufacture of snowplows for 
railroads during war was “public 
use,” for which power of eminent do¬ 
main might have been exercised.— 
Highland v. Russell Car & Snowplow 
Co., 49 S.Ct. 314, 279 U.S. 253, 73 L. 
Ed. 688, affirming 135 A. 759, 288 Pa. 
230, which affirmed 87 Pa.Super. 235, 
and certiorari granted 47 S.Ct. 658, 
274 U.S. 731, 71 L.Bd. 1326. 

Toll logging railroad 

(1) Right of eminent domain to 
acquire crossing rights was possessed 
by railroad organized under Toll 
Logging Railroad Law as being pub¬ 
lic service common carrier.—State 
v. Superior Court for Grays Harbor 
County, 286 P. 33, 155 Wash. 651. 

(2) Toll logging railroad with ac¬ 
cess to navigable waters was capable 
of rendering public servic^. in emi¬ 
nent domain proceedings.—State v. 
Superior Court for Grays Harbor 
County, supra. 

23. Mich.—Detroit, G. H. & M. Ry. 
Co. V. Weber, 226 N.W. 663, 248 
Mich. 28. 

20 C.J. p 565 note 24. 

24. Minn.—^Northern Pac. Ry. Co. v. 
Pioneer Fuel Co., 181 N.W. 341, 148 
Minn. 214. 

20 C.J. p 565 note 25. 

Branches, spurs, and private lines see 
infra § 39. 

25. Ill.—South Chicago R. Co. v. 
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tracks extending beyond a depot, reasonably neces¬ 
sary for the accommodation of trains while loading 
and discharging,2 6 is a public use. Railroad com¬ 
panies may condemn lands when necessary for de¬ 
pots or stations for passengers and freight,27 for 
convenient places for the storing and repairing of 
cars and locomotives,28 for the construction of coal 
chutes,29 water stations,^® tanks,2i or reservoirs,22 
and mains or pipe lines to procure necessary water 
supply,23 for tunnels,2^ houses for bridge and switch 
tenders,25 coal and wood yards,25 or wharves and 
docks necessary to the business of the road;27 and 
it has been held that a railroad company may con¬ 
demn land containing a supply of water.28 

Land may be appropriated by a railroad company 
for the purpose of approaches to its places of busi¬ 
ness,2® for piling wood and luinber to be used on 
the road or brought to it for transportation,^ 0 for 
the elevation of tracks,and the abolition of grade 
crossings,^2 foj- relocation of a highway crossed 
by its tracks^2 or of a private way taken for the 
expansion of its yards,^** to provide curves neces¬ 
sary to avoid collisions,^5 to swing a gate over, 
where it is compelled to maintain a fence along its 
road,^2 or to change the course of a stream crossed 


several times by the right of way;47 and land ad¬ 
joining a right of way may be condemned for a 
dumping ground for earth removed in making a 
cut,^2 or for the purpose of obtaining gravel and 
other material for the construction and maintenance 
of the road.^9 jhe construction of a pole line for 
the transmission of power to a railroad is for a 
public use.50 

Where lands under water in a harbor, the title to 
which is in the state, sought to be acquired by a 
railroad corporation under the right of eminent do¬ 
main, are not required for the purposes of its local 
traffic, but are necessary for the purpose of carry¬ 
ing out a contract between it and another railroad 
corporation, whereby a connection will be made 
which will vastly increase the petitioner’s business, 
the benefit to be derived from such connection, not 
only to the public but also to the petitioner, renders 
the object sought a public use, and justifies the ac¬ 
quisition of the lands.51 

Where a necessity is established authorizing the 
appropriation of land by a railroad, and it appears 
that the land is required for a legitimate purpose 
of the petitioner’s incorporation, it is no objection 
to a petition by the corporation for the condemna- 


Dix, 109 Ill. 237, 17 Am. & B. R. 
Gas. 167. 

20 C.J. p 565 note 26. 
ae. Ind.—Protzman v, Indianapolis, 
etc., R. Co., 9 Ind. 467, 68 Am.D. 
650. 

27. Ind.—Chicago, eta, R. Co. v. 

Baugh, 94 N,E. 671, 175 Ind. 419. 
20 C.J. p 566 note 28. 

Platfoxm about depot 

Ohio.—Cleveland & Pittsburg R. Co. 

V. Devine, 15 Ohio N.P., N.S., 66. 
2a. Mich.—Detroit, G. H. & M. Ry. 
Co. V. Weber, 226 N.W. 663, 248 
Mich. 28. 

20 C.J. p 566 note 29. 

22. Miss.—^Ewing v. Alabama, eta, 
R. Co., 9 So. 295, 68 Miss. 551. 

30. Kan.—Dillon v, Kansas City, 
eta, R. Co., 74 P. 251, 67 Kan. 687. 

20 C.jr. p 566 note 31. 

31. N.J.—State V. Mansfield Tp., 23 
K'.J.Law 510, 57 Am.D. 409. 

Pa.—^Wilson v. Pittsburg, etc., R. Co., 
72 A. 236, 222 Pa. 541. 

32. U.S.—Summers v. Atchison, T. 
& S. P. Ry. Co.. D.C.MO., 2 F.2d 
717. 

20 C.J. p 566 note 33. 

33. Fla.—^Robertson v. Brooksville & 
I. Ry., 129 So. 582, 585, 100 Fla. 
195, citing Corpus Juris. 

20 CJ. p 566 note 34. 

34. N.J.—MCBwan v. Pennsylvania, 
eta, R. Co., 60 A. 1130, 72 N.J. 
Law 419. 


36. N.J.—State v. Mansfield Tp., 23 
N.J.Law 610, 57 Am.D. 409. 

36. N.J,—State V. Mansfield Tp,, su¬ 
pra. 

37. Cal.—^Vallejo, etc., R. Co. v. Reed 
Orchard Co., 147 P. 238, 169 CaJ. 
545. 

20 C.J. p 666 note 88. 

Wharves and docks as public use see 
infra § 51. 

38. Fla.—Robertson v. Brooksville 
& I. Ry., 129 So. 682, 100 Fla. 195. 

39. La.—^John T. Moore Planting Co. 
V. Morgan’s Louisiana, eta, R., 
eta, Co., 63 So. 22, 126 La. 840. 

20 C.J. p 566 note 39. 

40. Vt.—^Eldridge- v. Smith, 84 Vt. 
484. 

41. Ill.—Chicago, eta, R. Co., v. Chi¬ 
cago Mechanics’ Inst., 87 N.E. 933, 
239 Ill. 197. 

20 C.J. p 566 note 41 [a]. 

'42. N.Y.—^Long Island R. Co. v. 
Sherwood, 98 N.E. 169, 205 N.T. 
1, reversing 131 N.T.S. 772, af¬ 
firming 127 N.Y.S. 86, 69 Misc. 383. 
Wash.—Spokane v. Thompson, 126 P. 

47, 69 Wash. 650. 

20 C.J. p 566 note 42. 

43. D.C.—Winslow v. Baltimore, etc., 
R. Co., 28 App.D.C. 126, affirmed 
28 act. 190, 208 U.S. 59, 52 L.Ed. 
388. 

44. Md.—Pitznogle v. Western Majry- 
land R. Co., 87 A. 917, 119 Md. 673, 
46 L.R.A,N.S., 819. 
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45. N.Y.—In re Union El. R. Co., 4 
N.Y.S. 86. 

4R N.Y.—^In re New York, etc., R. 
Co., 33 Hun 148. 

47. Mont.—State v. Tenth Judicial 
Dist. Ct., 88 P. 44, 34 Mont 635, 
115 Am.S.R. 540. 

However, it has been held that a 
statute giving a railroad company the 
right to enter on land on which It 
has its depots or other buildings 
for any purpose necessary to repair¬ 
ing them, and dig and construct them, 
gives no right to take land in excess 
of the width of sixty feet for the 
purpose of relocating the bed of a 
stream, so that the company may 
be relieved from the expense of con¬ 
structing two bridges over the 
stream.—Snee v. West Side Belt R 
Co., 60 A 94, 210 Pa. 480. 

48. Ohio.—Ohio Southern B. Co. v. 
Hinkle, 1 Ohio S. & C.P. 682, 1 Ohio 
N.P. 63. 

Pa.—^Lodge v. Philadelphia, eta, R 
Co., 8 Phila. 345. 

,49. Ga.—^Hopkins v. Florida Cent., 
eta, R. Co., 25 S.E. 452, 97 Ga 
107. 

20 C.J. p 567 note 49. 

50. Cal.—^Los Angeles v. Los Angelei 
Pac. Co., 159 P. 992, 31 CaLApp 
100 . 

51. N.Y.—^In re Staten Island Rapic 
Transit Co., 8 N.B. 548, 103 N.Y 
251. 

20 C.J. p 567 note 51. 
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tion of the land that portions of the petitioner’s 
premises are leased to others, and used for business 
purposes which will be benefited by the appropria¬ 
tion, and which of themselves would not authorize 
a condemnation of land under the statute.®* 

Condemnation of shares of stock. The condem¬ 
nation of shares of stock in another railroad com¬ 
pany is for the public interest, where the condemn¬ 
ing company already owns a majority of the stock, 
and extensive improvements of the other compa¬ 
ny’s connecting road are necessary, the means or 
credit for which it does not, but the condemning 
company does, possess.53 

. A lease of one railroad company to another for 
the purpose of securing more extended public high¬ 
ways and to secure regular and easy communica¬ 
tion with other states is a public use, which au¬ 
thorizes the taking of the interests of the dissent¬ 
ing stockholders.54 

b. Purposes for Which Power May Not Be Ex¬ 
ercised 

Private property may not be condemned by a railroad 
under its power of eminent domain for purposes which 
are not essential to the construction, maintenance, or 
operation of its road. 

Under its power of eminent domain, a railroad 
company cannot condemn private property for pur¬ 
poses not essential to the construction, maintenance, 
or operation of its road.56 It has accordingly been 


§ 39 

held that it cannot condemn lands for building 
houses for its employees,^® for car or locomotive 
factories,57 for warehouses,for the storage of 
boats of passengers visiting a watering place on the 
line of the road,®® for the purpose of a temporary 
right of way during the building of its principal 
line,®® or for the purpose of speculation or sale, or 
to prevent interference by competing lines.®l 

A railroad company cannot condemn land for the 
purpose of constructing another parallel main 
road,®2 nor for a road which does not connect with 
a highway, and whose sole business is to convey 
sight-seers along a river for a part of each year 
only,®® nor for the purpose of laying out, extend¬ 
ing, or widening a street or highway.®^ 

Parks and flower gardens. Land cannot be con¬ 
demned by a railroad company for the purpose of a 
park®® or flower garden®® at a station or terminal. 

§ 39. -Branches, Spurs, and Private 

Lines 

A branch or lateral road or spur track necessary to 
the proper operation of the main line of a railroad, or 
which is essential to connect industries. Is a public use, 
for which private property may be appropriated under 
the power of eminent domain. 

A branch or lateral road or spur track necessary 
to the proper operation of the main line of a rail¬ 
road,®*^ or which may be necessary to connect im¬ 
portant industries, or even a single industry, with 
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52. N.T.—New York Cent., etc., R. 
Co. V. Metropolitan Gaslight Co., 
63 N.Y. 326, affirming 5 Hun 201, 

20 C.J. p 667 note 62. 

53. TT.S.—Offleld v. New York, etc., 
R. Co., Conn., 27 S.Ct. 72, 203 U.S. 
372, 51 L..Ed. 231. 

Conn.—^New York, etc., R. Co. v, Of¬ 
fleld, 59 A. 510, 77 Conn. 417. 

20 C.J. p 567 note 53. 

Shares’ of stock as property subject 
to condemnation see infra § 65. 

54. U.S.—^Dickinson v. Consolidated 
Tract. Co., C.C.N.J., 114 F. 232, af- 
flrmed 119 P. 871, 56 C.C.A. 401, 
certiorari denied 24 S.Ct. 841, 191 
U.S. 667, 48 Ir.Bd. 305. 

N.J,—^Black V. Delaware, etc., Canal 
Co., 22 N.J.Bq. 130. 

55. La.—^Holmes v. Texas & P. Ry. 
Co., 123 So. 498, 11 La.App. 678. 

20 C.J. p 567 note 66. 

66. La.—^Holmes v. Texas & P. Ry. 
Co., 123 So. 498, 11 La.App. 678. 

20 C.J. p 567 note 56. 

67. Vt.--Eldrldge v; Smith, 34 Vt. 
484. 

20 C.J. p 668 note 67. ” 


53. Pa.—Cumberland Valley R. Co. v. 

McLanahan, 59 Pa. 23. 

20 C.J, p 568 note 68. 

59. N.Y.—In re Rochester, etc., R. 
Co., 12 N.Y.S. 566. 

60. Ohio.—Currier v. Marietta, etc., 
R. Co., 11 Ohio St. 228. 

20 C.J. p 668 note 60. 

61. N.Y.—^Rensselaer, etc., R. Co. v. 
Davis, 43 N.Y. 137. 

,20 C.J, p 568 note 61 [a]. 

Condemning for prospective needs 
see infra § 92. 

! 62. N.Y.—^Erie R. Co. v. Steward, 70 
N.Y.S. 698, 61 App.Div. 480, affirmed 
63 N.E. 118, 170 N.Y. 172. 

63. N.Y.—In re Niagara Palls, etc., 
R. Co., 15 N.E. 429, 108 N.Y. 375, 
385, 28 N.Y.Wkly.Dlg. 334, affirming 
11 N.Y.St. 632, 46 Hun 94, 27 N.Y. 
Wkly.Dig. 415. 

20 C.J. p 568 note 63. 

64. N.Y.—In re Rochester, etc., R, 

Co., 12 N.Y.S. 666. • 

20 C.J. p 668 note 64. 

65. N.J.—^Potter v. Bd. of Public 
Utility Comrs., 98 A. 30,’ 89 N.J. 
Law 157. 

Va.—Great Palls Power Co. v. Great 
Falls, etc., R. Co.,- 62 S.E. 172, 
104 Va. 416. 


66. La.—John T. Moore Planting Co. 
v. Morgan's Louisiana, etc., R., etc., 
Co., 53 So. 22, 126 La. 840. 

67. Pa.—C. O. Struse & Sons Co. v. 
Reading Co., 153 A. 350, 302 Pa. 
211, affirming 13 Pa.Dlst. & Co. 
353. 

Tenn.—^Armstrong v. Illinois Cent. R. 
Co., 282 S.W. 382, 385, 153 Tenn. 
283, quoting Corpus Juris at length. 
20 C.J. p 568 note 69. 

Side tracks see supra § 38. 

Branch or spur to ^vel pit 

(1) In condemnation proceedings 
by a railroad company for a right 
of way for a branch line to a gravel 
pit less than fifty miles from the 
main line of the railroad, objections 
that the new construction would not 
begin at the main line of the railroad, 
but would be an extension of an ex¬ 
isting switch track, and that it was 
being located to furnish shipping fa¬ 
cilities for private individuals owning 
the gravel, was untenable.—<3ottrell 
V. Chicago, T. H. & S. E. Ry. Co., 138 
N.E. 504, 192 Ind. 692. 

(2) Other cases.—Minnesota, etc., 
R. Co. V. Nicolin, 79 N.W. 304, 76 
Minn. 302. 

20 C.J. p 668 note 69 [a]. 
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:he main line or other public highways, provided, 
however, that the general public has a right to use 
it,®S although such branch or lateral road or spur 
track may also subserve private interests,®® and 
private persons may contribute to the expense 
thereof,*^® is a public use for which private property 
may be taken under the power of eminent domain. 
The fact that the railroad company limits the use 
of a switch track to the carriage of freight only 
does not make such use private.^i 

On the other hand, there is no power to condemn 
if the track is intended to subserve private inter¬ 
ests alone, *^2 or is not to connect with some public 
improvement, railroad or highway,as where it is 
intended merely to add to the earnings of the main 


line, or to increase its business,*^^ or where it is 
constructed and owned by individuals for their own 
private use.*^® 

In some jurisdictions the constitution expressly 
declares that land may be appropriated for any use 
necessary to the complete development of the ma¬ 
terial resources of the state, and under such a pro¬ 
vision, it has been held that a temporary logging 
road is a use for which condemnation may be had.*^® 

§ 40. -Terminal Companies 

Terminal companies are a public use for which prl- 
vate property may be appropriated under the power of 
eminent domain. 


68. U.S.—^P. C. Ayres Mercantile Co. 
V. Union Pac. R. Co., C.C.A.C 0 I 0 ., 
16 P.2d 395. 

Ga.—^Tift V. Atlantic Coast Line R. 

Co., 131 S.E. 46, 161 Ga. 432. 
Ill.—Litchfield & M. Ry. Co. v. Alton 
& S. R. R., 137 N.R 248, 305 Ill. 
388. 

Mass.—Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

N. J.—Vollick V. Lehigh Valley R. Co. 
of New Jersey, 140 A. 673, 104 N. 
J.Law 283. 

Pa.—C. O. Struse & Sons Co. v. Read¬ 
ing Co., 153 A. 350, 302 Pa. 211, 
affirming 13 Pa.Dist. & Co. 353. 
Tenn.—^Armstrong v. Illinois Cent. 

R. Co., 282 S.W. 382, 153 Tenn. 283. 
Tex.—Texas & N. O. R. Co. v. Schoen- 
feld, 146 S.W.2d 724, reversing, 
Civ.App., 124 S.W.2d 910. 

20 C.J. p 569 note 70. 

Extent of use as determining public 
character see supra § 31 b. 

Tests as to whether use is public 

(1) Test of railroad’s public char¬ 
acter is not number of persons or cor¬ 
porations along line of proposed 
branch, but character of contemplated 
use.—^Vollick v. Lehigh Valley R. 
Co. of New Jersey, 140 A. 673, 104 N. 
J.Law 283. 

(2) It is not the special use to be 
made of a section of road which char¬ 
acterizes it as a part of the public 
road so as to authorize the railroad 
company to condemn land therefor, 
but its convenient necessity to that 
part of the road which is undeniably 
for public use.—^Pioneer Coal Co. v. 
Cherrytree D. R. Co., 116 A. 45, 
272 Pa. 43. 

(3) The mere fact that some selfish 
interest may have inspired the plan 
for the construction of a section of 
railroad does not in itself prevent 
such section from being classed as a 
branch road or as a section for public 
use within rule requiring it to be 
devoted to public use to authorize the 
railroad to condemn land therefor.— 


Pioneer Coal Co. v. Cherrytree & D. 
R. Co., supra. 

(4) Where it appears from the at¬ 
tending circumstances that a section 
of road about to be constructed will 
in some way tend to contribute to 
the general welfare or the welfare of 
a considerable element of the public, 
it cannot be said that it will not 
serve the public use.—Pioneer Coal 
Co. V. Cherrytree & D. R. Co., su¬ 
pra. 

(5) Other tests see 20 C.J. p 569 
note 70 [c], [d]. 

Xiongth of line and number of Indns- 
tries immaterial 

Tex.—West v. Whitehead, Civ.App., 
238 S.W. 976, error refused. 

20 C.J. p 569 note 70 [e]. 

SedicatioxL to public use 

(1) Public character of proposed 
railroad was sufficiently established 
by instrument of appropriation pledg¬ 
ing connection with existing railroad. 
—Sisters of Providence of St. Mary’s 
of the Woods v. Lower Vein Coal 
Co., 154 N.E. 659, 198 Ind. 645, 

(2) Other cases.—^Riley v. Louis¬ 
ville, etc., R. Co., 133 S.W. 971, 142 
Ry. 67, 35 L.R.A,N.S., 636, Ann.Cas. 
1912D 230. 

20 C.J. p 569 note 70 [f]. 

Connectiou with mine ox quarry 
Lands taken for the construction 
of a railroad track to a mine or quar¬ 
ry are taken for a public use. 

Ind.—Indianapolis Oolitic Stone Co. 
V. Alexander King Stone Co., 190 
N.E. 67, 206 md. 412—Sisters of 
Providence of St. Mary’s of the 
Woods V. Lower Vein Coal Co., 154 
N.E. 659, 198 Ind. 645. 

Ky.—Saulsberry v. North American 
Refractories Co., 129 S.W.2d 525, 
278 Ky. 808. 

Pa.—Pioneer Coal Co. v. Cherrytree 
& D. R. Co., 116 A. 45, 272 Pa. 43. 
Tex.—^Texas & N. O. R. Co. v. Schoen- 
feld, 146 S.W.2d 724, reversing, Civ. 
App., 124 S.W.2d 910—West v. 
Whitehead, Civ,App., 238 S.W. 976, 
error refused. 

20 C.J. p 569 note 70 [J]. 
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Ballroad to market timber 

(1) Tramway constructed to give 
condemnor outlet to market lumber, 
where open to use of others on pay¬ 
ing proper compensation, constitutes 
a public use.—Goose Creek Lumber 
Co. V. White, 294 S.W. 494, 219 Ky. 
739. 

(2) Other cases see 20 C.J. p 569 
note 70 [k], [1]. 

69. U.S.—^P. C. Ayres Mercantile 
Co. V. Union Pac. R.' Co., C.C.A. 
Colo., 16 F.2d 395. 

Ill.—Litchfield & M. Ry. Co. v. Alton 
& S. R. R., 137 N.E. 248, 306 Ill. 
388. 

Ind.—Cottrell v. Chicago, T. H. & S. 
E. Ry. Co., 138 N.E. 504, 192 Ind. 
692. 

20 C.J. p 569 note 70-p 671 note 71. 

70. Ind.—Cottrell v. Chicago, T. H. 
& S. E. Ry. Co., 138 N.E. 504, 192 
Ind. 692. 

20 C.J. p 571 note 72. 

71- Mo.—^Brown v. Chicago Great 
Western R. Co., 38 S.W. 1099, 137 
Mo. 529. 

72. Ill.—^Limits Industrial R. Co. v. 
American Spiral Pipe Works, 151 
N.E. 667, 321 Ill. 101—Litchfield & 

M. Ry. Co. V. Alton & S. R. R., 137 

N. E. 248, 305 Ill. 388. 

Tex.—^Texas & N. O. R. Co. v. Scho- 
enfeld, Civ.App., 124 S.W.2d 910, 
reversed on other grounds, Sup.. 
146 S.W.2d 724. 

20 C.J. p 671 note 74. 

73. N.T.—In re Split Rock Cable- 
Road Co., 28 N.E. 506, 128 N.Y. 406. 

20 C.J. p 571 note 74. 

74. W.Va.—^Pittsburg, etc., R. Co. v. 
Benwood Iron Works, 8 S.E. 453, 
31 W.Va. 710, 2 L.R.A. 680*. 

20 C.J. p 671 note 75. 

75. Or.—^Baines v. Marshfield, etc., 
R. Co., 124 P. 672, 62 Or. 510. 

20 C.J. p 571 note 76. 

76. Idaho.—^Blackwell Lumber Co. v. 
Empire Mill Co., 155 P. 680, 28 
Idaho 556, Ann.Cas.l918A 189. 
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Terminal companies organized under the railroad 
law for the purpose of switching cars from one 
railroad to another, or to connect business enter¬ 
prises on the outskirts of a city with the terminals 
of a railroad company in the city are a public use 
for which private property may be appropriated un¬ 
der the power of eminent domain,77 regardless of 
the length of the road,78 and although passengers 
may rarely, if ever, pass over the line.79 How¬ 
ever, a terminal company may not condemn land 
for a wholly private use.^o 

A corporation organized for the purpose of es¬ 
tablishing a union depot for the accommodation of 
all railroads desiring access to it is of such a pub¬ 
lic character, as to authorize the granting of the 
power of eminent domain to The fact that a 
company created for terminal purposes only is au¬ 
thorized, after it has acquired property and con¬ 
structed its depot, to provide accommodations for 
the public, such as hotels, restaurants, and news 
stands, does not convert the undertaking into a pri¬ 
vate enterprise.82 An enterprise is not a private 
one merely because the charter fixes no rate to be 
charged by the corporation for the use of its tracks 
as a terminal.^^ 

§ 41 . -Elevated Railroads 

An elevated railroad, open to public travel, Is a pub¬ 
lic use for which private property may be condemned. 

An elevated railway, open to public travel, may 
acquire a right of way through condemnation pro¬ 
ceedings; such railways are held to be of such a 
public character as to authorize the taking of pri¬ 
vate property for their construction under the pow¬ 
er of eminent domain.*^ 


§ 42. -Subways 

The construction of a rapid transit subway for public 
travel is a public use for which private property may be 
condemned. 

The construction of a rapid transit subway is a 
public use for which the power of eminent domain 
may be exercised.85 

§ 43. - Street Railroads 

A street railroad is a public use for which private 
property may be condemned. 

Like an ordinary railroad, a street railroad is of 
a quasi-public nature, and its use a public use; it 
is a common carrier of passengers, and the right of 
eminent domain may be exercised in its behalf in 
order to secure a right of way, and for other pur¬ 
poses essential to the transaction of its legitimate 
public business,*® such as the securing of land for 
car barns and power houses, *7 or for a terminal to 
handle express matter lawfully transported over its 
line by an express company,** but not for the erec¬ 
tion of a power house on a lot several miles from 
the railroad.** 

The condemnation of water rights by an interur- 
ban street railroad company to generate electric 
power for the operation of the railroad is not for a 
private use merely because the works will produce 
more power than is needed for the purpose and its 
charter authorizes the company to sell the surplus.*® 

§ 44. Telegraph and Telephone Lines 

A public telegraph or telephone line Is a public use 
for which private property may be condemned. 

As is shown supra § 24, the power of eminent do¬ 
main usually is conferred by the legislature on pub- 


77. Ga.—Savannah River Terminals 
Co. V. Southern R. Co., 96 S.E. 257, 
148 Ga. 180. 

20 C.J. p 572 note 78. 

78. Wash.—State v. Kingr County 
Super. Ct., 103 P. 469, 104 P. 176, 
54 Wash. 365. 

20 C.J. p 572 note 79 [a]. 

78. Tenn.—Collier v. Union R. Co., 
83 S.W. 165, 113 Tenn. 96. 

80. Ill.—Limits Industrial R. Co. v. 
American Spiral Pipe Works, 161 
N.E. 667, 321 Ill. 101. 

81. Mich.—Fort-St. Union Depot Co. 
V. Morton, 47 N.W. 228, 83 Mich. 
265. 

20 C.J. p 572 note 81. 

82. Tenn.—^Ryan v. Louisville, etc., 
Co., 60 S.W. 744, 102 Tenn. Ill, 
45 L.R.A. 303. 

83. Tenn.—Ryan v. Louisville, etc., 
Co., supra. 

S4. N.Y.—^In. re Union El. R. Co., i 


21 N.E. 81, 113 N.Y. 275, affirming 
4 N.Y.S. 85. 

20 C.J. p 672 note 84. 

85. N.Y.—In re Low, 136 N.E. 521, 
233 N.Y. 334, reversing 192 N.Y.S. 
366, 199 App.Div. 738, and reargu¬ 
ment denied 135 N.E. 970, 233 N.Y. 
684—Matter of New York, 147 N.Y. 
S. 1057, 163 App.Dlv. 10. 

86. Mass.—Meisel Press Mfg. Co. v. 
City of Boston, 172 N.E. 356, 272 
Mass. 372. 

20.C.J. p 672 note 87. 

Delegation of power to street rail¬ 
roads see supra § 24. 

Nature and status of street railroad 
see the C.J.S. title Street Railroads 
§ 5, also 60 C.J. p 160 note 55 et 
seq. 

Future use of property hy street rail¬ 
road 

That a city’ ordinance authorizing 
the condemnation for public use of 
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land with a privately owned viaduct 
thereon provides for the future use 
of such viaduct by a street railway 
company does not invalidate the con¬ 
demnation proceedings, in that it 
changes the public ownership and 
control of the property condemned.— 
State ex rel. Bruening Realty Co. v. 
Thomas, 211 S.W. 667, 278 Mo. 85. 

87. Ill.—^Eddleman v. Union County 
Tract., etc., Co., 75 N.E. 510, 217 
Ill. 409. 

88. Ind.—^Bckart v. Ft. Wayne, etc.. 
Tract., Co., 104 N.E. 762, 181 Ind. 
352. 

89. R.I.—^In re Rhode Island Subur¬ 
ban R. Co., 48 A. 591, 22 R.I. 457, 
52 L.R.A. 879. 

9a U.S.—^Hendersonville Light, etc., 
Co. V. Blue Ridge Interurban R. 
Co.. 37 S.Ct. 440, 243 U.S. 563, 61 
L.Ed. 900, affirming 88 S.E. 245, 
171 N.C. 314. 



§ 44 

lie telegraph and telephone lines. Such lines are 
ordinarily regarded as a public use for which pri¬ 
vate property may be taken under the power of 
eminent domain.®^ The fact that the articles of in¬ 
corporation of a telegraph company show that it 
was organized to sell lines of telegraph within the 
state, and that the money to build its lines is to be 
furnished by a foreign corporation under whose 
control it is to be, does not establish an intent to ac¬ 
quire property for private use,^2 

On the other hand, a private individual has no 
right by permission of the county authorities to con¬ 
struct a telephone line for his own private use along 
a public highway over the protest of the owner of 
the fee.5* Further, a railroad company which has 
an easement in a right of way over a person’s land 
cannot erect a telephone line thereon for its own 
private use.^^ 


29 C.J.S.^ 

§ 45. Water Supply Generally 

The furnishing of water to the Inhabitants of a com¬ 
munity is a public use for which private property may be 
condemned. 

The supplying of pure water to the inhabitants 
of a city, town, village, or other community is a pub¬ 
lic use for which private property may be taken 
under the power of eminent domain.®^ 

The furnishing of water to the inhabitants of a 
community is none the less a public use by reason of 
the fact that the company supplies the water to the 
inhabitants through other persons or corporations, 
such as the city,®® or by the fact that the statute 
authorizing the exercise of the power does not ex¬ 
pressly require the water to be furnished on reason¬ 
able terms to all persons applying for it.®7 Further, 
the fact that a charge is made for the water does 
not make the use any the dess a public one,®® and 
the nature of the use is not changed by the fact that 


EMINENT DOMAIN 


9-1. S.C.—-Benton v. Yarborough, 123 
S.E. 204, 128 S.C. 481. 

Wis.—^In re Milwaukee Electric Ry. 
& Light Co., 203 N.W. 912, 187 Wis. 
552. 

20 C.J. p 573 note 92. 

Nature and status of telegraph and 
telephone companies see the C.J.S. 
title . Telegraphs and Telephones 
§§ 5-7, also 62 G.J. p 15 note 53 
et sea. 

ISlectzic burglar alarm system 

A corporation maintaining electric 
burglar alarm system which assists 
In the preservation of law and order 
serves a public use, and since it 
comes under the class of transporta¬ 
tion corporations it must serve the 
public impartially, so that it may be 
granted the right of eminent domain. 
—^Holmes Electric Protective Co. v. 
Williams, 127 N.E. 315, 228 N.T. 407, 
reversing 168 N.Y.S. 746, 181 App. 
Div. 687. 

92. Colo.—^Union Pac. R. Co. v. Col¬ 
orado Postal Tel. Cable Co., 69 P. 
564, 30 Colo. 133, 97 Am.S.R. 106. 

93. S.C.—^Benton v. Yarborough, 123 
S.E.,204, 128 S.C. 481. 

94. Tex.—Acme Cement Plaster Co. 
V. American Cement Plaster Co., 
Civ.App., 167 S.W. 183. 

96. Ala.—Columbus Waterworks Co. 

V. Long, 25 So. 702, 121 Ala. 245. 
CaL—Hillside Water Co. v. City of 
Los Angeles, 76 P.2d 681, 10 Cal.2d 
677. 

Conn.—^Bridgeport Hydraulic Co. v. 

Rempsen, 200 A. 348, 124 Conn. 437. 
Ill.—^Public Service Co. of Northern 
Illinois V. Recktenwald, 125 N.B. 
271, 290 Ill. 314, 8 A.L.R. 466. 

Ky.—Natcher v. City of Bowling 
r 'Green, 95 S.W.2d 256, 264 Ky. 584. 
Mass.—^Barnes v. City of Springfield, 


168 N.E. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Ed. 1148—Loring v. Com¬ 
missioner of Public Works of City 
of Boston, 163 N.E. 82, 264 Mass.. 
460—Burnett v. Boston, 53 N.E. 
379, 173 Mass. 173. 

Neb.—Olson v. City of Wahoo, 248 N. 

W. 304, 124 Neb. 802. 

N.J.—^Lehigh Valley R. Co. v. Orange 
Water Co., 7 A. 669, 42 N.J.Eq. 205. 
Pa.—^Biddle v. Wayne Waterworks 
Co„ 42 A. 380, 190 Pa. 94, 7 Del.Co. 
373—Phillipsburg Water Co. v. Cit¬ 
izens’ Water Co., 41 A 979, 189 Pa. 
23, 43 Wkly.N.C. 291—Shenandoah 
Co.'s Appeal, 2 Wkly.N.C. 46. 
Tenn.—^Town of Madisonville v. Ca¬ 
gle, 21 S.W.2d 385, 159 Tenn. 600. 
Va,—^Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

Wis.—Smith V. Gould, 18 N.W. 457, 
59 Wis. 631. 

20 C.J. p 573 note 98. 

Delegation of power to: 
Municipalities see supra § 23. 
Water companies, see supra § 24. 

Talcing for use In different state or 
Jurisdiction 

(1) The acquiring by a second class 
city of this state of land for water¬ 
works purposes in the state of Ore¬ 
gon is a public use, which will sup¬ 
port the exercise of the right of 
eminent domain under L.1909 p 256, 
in view of the reciprocal laws of the 
two states on such matter, notwith¬ 
standing the provision of Const, art 
1 § 16, making public use a Judicial 
rather than legislative question.— 
Langdon v. City of Walla Walla, 193 
P. 1, 112 Wash. 446. 

(2) The United States government 
may construct an aqueduct drawing a 
supply of water for the city of Wash¬ 
ington from within the limits of 

838 


Maryland, and use and occupy land 
for that purpose, the use being a pub¬ 
lic use.—Reddall v. Bryan, 14 Md. 
444, 74 Am.D. 660. 

Sale of property not needed 

L.1915 c 1278, authorizing city of 
Providence to obtain water supply by 
condemnation, so far as it author¬ 
izes the city to lease, sell, or dis¬ 
pose of lands taken to protect the 
water supply and not needed for its 
waterworks, and to remove buildings 
or improvements Interfering with the 
progress of the work, relates sim¬ 
ply to incidents in the administration 
of the statute and the management 
of the property, which are of no con¬ 
cern to the former owner, and which 
do not affect its validity.—Joslin Mfg. 
Co. V. City of Providence, 43 S.Ct. 684, 
262 U.S. 668, 67 L.Ed. 1167, affirming 
Joslin Mfg. Co. V. Clarke, 114 A. 
185, 44 R.I. 31. 

96. Ind.—Matlock, v. Bloomington 
Water Co., 146 N.E. 852, 196 Ind. 
271, rehearing denied 148 N.E. 198, 
196 Ind. 271. 

Use by town of pipe line of corpo¬ 
ration. 

The right of a to^ to condemn 
water for public water supply can¬ 
not be defeated merely because the 
town uses in common with other 
towns the pipe line of a corporation 
to convey the water, for to require 
each town to Install a separate pips 
line to the point of diversion would 
merely impose unnecessary expense. 
—^Paterson v. Kearny, 87 A 103, 84 
N.J.Law 456. 

97. Mass.—^Lumbard v. Stearns, 4 
Cush. 60. 

96. U.S.—^Long Island Water Supply 
Co. V. Brooklyn, N.Y., 17 S.Ct. 718, 
166 U.S. 685, 41 L.Ed.i 1165. 
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the condemning corporation has not begun to fur¬ 
nish water to the public where such failure is due to 
the incomplete condition of the waterworks and it 
is proceeding in good faith to complete them,^^ or 
by the fact that the corporation disposes of the sur¬ 
plus water for an outside use.'^ If the real pur¬ 
pose of a condemnation is to furnish water to ter¬ 
ritory beyond the original charter limits of the com¬ 
pany, the matter is one to be inquired into by the 
state on an appropriate proceeding and not by a 
bill in equity at the instance of a private person.^ 

In the absence of constitutional authorization, the 
power of eminent domain may not be exercised for 
the purpose of conserving or supplying water for 
private use.^ If no obligation rests on a water com¬ 
pany to supply all who apply for water, the use is 
private and private property may not be con¬ 
demned.^ However, it has been held that a corpo¬ 
ration authorized to condemn to serve its public 
service functions is not deprived of such power be¬ 
cause it also intends illegally to furnish water for 
a specified private use.6 

Constitutional regulations. The constitutions of 
some states, and statutes enacted in pursuance of 
the constitutions, permit condemnation for the pur¬ 


pose of obtaining a supply of water for domestic 
purposes.® Under some constitutional provisions, 
the power of eminent domain may be exercised by 
an individual to obtain water for domestic purposes 
when the domestic purpose desired is the founda¬ 
tion of an agricultural enterprise.*^ 

§ 46. Distribution of Water for Power Pur¬ 
poses 

In some, but not in all, Jurisdictions the storage and 
distribution of water for power purposes is a public use 
within the law of eminent domain. 

In some jurisdictions the storage and distribution 
of water for power purposes is regarded as a pub¬ 
lic use for which private property may be appropri¬ 
ated under the power of eminent domain,® but in 
other jurisdictions it has been held that the furnish¬ 
ing of water power is not a public use.® 

Where the constitution declares that the conser¬ 
vation, development and utilization of water re¬ 
sources is a public use, the construction of dams 
for the development of water power for the ad¬ 
vantage of privately owned water mills is a public 
use for which private property may be con- 
demned.i® 


as. Ind.—^Matlock v. Bloomingrton 
Water Co., 146 N.E. 852, 196 Ind. 
271, rehearing denied 148 N.E. 198, 
196 Ind. 271. 

20 C.J. p 575 note 6. 

1. XJ.S.—Joslin Mfg. Co. v. City of 
Providence, 43 S.Ct. 684, 262 U.S. 
668, 67 L.Ed. 1167, affirming Jos¬ 
lin Mfg, Co. V. Clarke, 114 A. 185, 
44 R.I. 31. 

20 C.J. p 575 note 7. 

2. Pa.—Gring v. Sinking Spring Wa¬ 
ter Co., 113 A. 435, 270 Pa. 232— 
Croyle v. Johnstown Water Co., 
103 A. 303, 259 Pa. 484. 

3. Me.—^In re Opinions of the Jus¬ 
tices, 106 A. 866, 118 Me. 503, 523. 

Public or private use 
Supplying water for domestic use 
to a '^farming neighborhood” not 
shown to be inhabited is not a pub¬ 
lic use.—Aliso Water Co. v. Baker, 
30 P. 537, 95 Cal. 268. 

TTse by city in emergency 
Under Rev.St. arts. 1003, 1004, as 
to condemnation by cities and com¬ 
panies chartered to furnish water 
supply for a city, company chartered 
to supply city with water, which, 
when the city got its own water 
plant, furnished water for number 
of purely private purposes, and to 
the city only in event of emergency, 
could no longer condemn, its service 
to the public being too remotely con¬ 
tingent,—Wise V. Abilene Water Co., 
Teac.CivA.pp., 261 S.W. 649. 


Protection of property from fire as 
private use 

Me.—Bowden v. York Shore Water 
Co., 95 A. 779, 114 Me. 150. 

20 C,J. p 573 note 98 [c] (1). 
Public and private uses combined 
“Section 12 of the charter of the 
town of Pulaski (Acts 1898, p. 210, 
c. 190), as amended by Acts 1906, 
p. 460, c. 262, authorizing the town 
to condemn land for supplying to the 
Inhabitants of the town, or other per¬ 
sons or corporations with water and 
light, in so far as it authorizes the 
condemnation of land to enable it 
to furnish water, etc., to others than 
the inhabitants of the town, is un¬ 
constitutional as not being for a pub¬ 
lic use.”—^Miller v. Pulaski, 63 S.E. 
880, 881, 109 V€U 137, 22 L..R.A.,N.S., 
552. 

4. N.J,—^Bogert v. Hackensack Wa¬ 
ter Co., 127 A. 261, 3 N.J.Misc. 107, 
affirmed 129 A. 138, 101 N.J.Law 
518. 

20 C.J. p 675 note 10. 

& Wash,—State v. Pacific County 
Super. Ct., 99 P. 3, 51 Wash. 386. 

6. Wash.—State v. Superior Court 
of Lincoln County, 205 P. 1061, 119 
Wash. 406. 

20 C.J. p 673 note 98 [j]. 
Constitutional declaration of public 
use see supra § 31 a. 

Pipe line 

Constitutional provisions providing 
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for rights of way cover rights of 
way for pipe lines.—^Pine Martin Min¬ 
ing Co. V. Empire Zinc Co., 11 P.2d 
221, 90 Colo. 529—^Town of Lyons v. 
City of Lamont, 129 P. 198, 54 Colo. 
112 . 

7. Wash.—State v. Superior Court of 
Lincoln County, 205 P. 1051, 119 
Wash. 406. 

8. Pa.—Jacobs v. Clearview Water 
Supply Co., 69 A. 870, 220 Pa. 388, 
21 L.R.A.,N.S., 410. 

20 C.J. p 575 note 13. 

Generation of electricity by water 
power as public use see infra § 58. 
Mills and milldams as public use 
see infra § 48. 

Water storage district 
Water Storage District Act, not 
contemplating the sale of water or 
hydro-electric power to others than 
the inhabitants of the district, to 
whose use it is dedicated (except as 
to a possible surplus), does not pro¬ 
vide for taking of private property 
for private use.—Tarpey v. McClure, 
213 P. 983, 190 Cal. 593. 

9. Minn.—^Minnesota Canal, etc., Co. 

. V. Koochiching Co., 107 N.W. 405, 

97 Minn. 429, 451, 5 L.R.A.,N.S., 
638, 7 Ann.Cas. 1182. 

20 C.J. p 575 note 14. 

IOl Mass.—^In re Opinion of the Jus¬ 
tices, 131 H.E. 25, 237 Mass. 698. 
Constitutional declaration of publio 
use see supra § 81 a. . 
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§ 47. Irrigation 

Irrigation is a public use where the water is furnished 
on equal terms for general use* and in certain states a 
landowner may exercise the right of eminent domain for 
irrigation purposes although the water is used for his 
individual land only. 

Irrigation is a public use for which the legisla¬ 
ture may authorize the exercise of the power of 
eminent domain,provided that the water is to be 
furnished on equal terms for the general use of 
the inhabitants of a locality and in the absence 
of constitutional authorization, land may not be tak¬ 
en by eminent domain for irrigation where the use 
is private.i^ However, without constitutional au¬ 
thorization, it has been held in some states that pe¬ 


29 C.J.S. 

culiar local conditions may justify a private land- 
owner, under statutory authority, in condemning a 
right of way for an irrigation ditch across the 
land of his neighbor; such a use is deemed to be 
a public use although the water is used for the ben¬ 
efit of the individual owner. 

Constitutional regulations. The constitutions of 
some states, and statutes enacted in pursuance of 
the constitutions, declare a taking for irrigation to 
be for a public use, or except such taking from the 
provision that private property shall not be taken 
for private use.^5 Under such constitutional provi¬ 
sions the power of eminent domain may be exer¬ 
cised for the purpose of irrigating the lands of an 
individual owner.^® 
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11. U.S.—^In re Lindsay-Strathmore 
Irr. Dist., D.C.Cal., 21 F.Supp. 129, 
motion denied U. S. v. Bekins, 58 
S.Ct. 647 and Lindsay-Strathmore 
Irr. List. v. Bekins, 58 S.Ct. 649, 
reversed on other grounds U. S. v. 
Bekins, 58 S.Ct. 811, 304 U.S. 27, 
82 L.Ed. 1137, rehearing denied 58 
S.Ct. 1043. 304 U.S. 589, 82 L.Ed. 
1549, and Lindsay-Strathmore Irr. 
Dist. V. Bekins, 58 S.Ct. 1044, 304 
U.S. 589, 82 L.Ed. 1549. 

Ariz.—Maricopa County Municipal 
Water Conservation Dist. No. 1 v. 
La Prade, 40 P.2d 94, 45 Ariz. 61 
—^In re Auxiliary Eastern Canal 
Irr. Dist., 207 P. 614, 24 Ariz. 163. 
Ark.—Smith v. Arkansas Irr. Co., 142 
S.W.2d 509, 200 Ark. 1022. 

Cal.—Collier v. Merced Irr. Dist., 2 
P.2d 790, 213 Cal. 554—San Joaquin 
& Kings River Canal & Irrigation 
Co. v. Stanislaus County, 99 P. 365, 
155 Cal. 21—Crow v. San Joaquin 
& Kings River Canal & Irrigation 
Co., 62 P. 562, 1058, 130 Cal. 309, 
rehearing denied 62 P. 1058, 130 
Cal. 309. 

Neb.—^Lincoln & Dawson County Irr. 
Dist. V. McNeal, 83 N.W. 847, 60 
Neb. 613—Cummings v. Hyatt, 74 
N.W. 411, 54 Neb. 35. 

N.M.—State ex rel. Red River Valley 
Co. V. District Court of Fourth Ju¬ 
dicial Dist. of New Mexico, 51 P. 
2d 239, 39 N.M. 523. 

Tex.—^Mud Creek Irr. Agr. & Mfg. 
Co. V. Vivian, 11 S.W. 1078, 74 Tex. 
170. 

20 C.J. p 575 note 15. 

Supplying of water for irrigation as 
public use see the C.J.S. title Wa¬ 
ters § 315, also 67 C.J. p 1290 note 
42 et seq. 

Taking land for new town site 
The Sundry Civil Act of March 
4, 1921, authorizing the condemna¬ 
tion of land for a new town site to 
replace that portion of a town to be 
flooded by a reservoir to be construct¬ 
ed as part of a government project 
for the Irrigation of arid public land, 
did not authorize the taking of land 


for other than a public purpose, in 
violation of the United States Con¬ 
stitution, since the “public use'* of 
reservoir covered the taking of the 
town site.—Brown v. U. S., Idaho, 44 
S.Ct. 92, 263 U.S. 78, 68 L.Ed. 171, 
affirming, D.C., U. S. v. Brown, 279 
F. 168. 

12. Cal.—Gravelly Ford Canal Co. v. 

Pope & Talbot Land Co., 178 P. 150, 

36 Cal.App. 556. 

20 C.J. p 576 note 16. 

113. Neb.—^Vetter v. Broadhurst, 160 

N.W. 109, 100 Neb. 356. 

Statutes held not to allow taking for 
private use 

(1) St.l911 p 1407, entitled, -'An 
act regarding irrigation and declar¬ 
ing the same to be a public use," 
does not confer the right of eminent 
domain on a corporation which de¬ 
sires to condemn property for an ir¬ 
rigation canal to be devoted to the 
irrigation of its lands and none other. 
—Gravelly Ford Canal Co. v. Pope 
& Talbot Land Co., 178 P. 150, 36 
Cal.App. 556. 

(2) Const, art 1 § 18, prohibiting by 
implication a taking of private prop¬ 
erty for private use, is not violated 
by L. § 5719, providing for condem¬ 
nation of lands for irrigating ditches 
by private parties, or § 5720, giving 
private parties right to condemn and 
enlarge an existing irrigating ditch 
belonging to others to bring water 
also to condemnors' lands, inasmuch 
as these sections contain no authority 
for condemnation and enlargement of 
an existing ditch, notwithstanding it 
occupies the only practicable route to 
condemnors’ lands, where condemnors 
contemplate only Irrigation of their 
individual lands, and there is to be no 
general use by all adjacent owners.— 
Smith V. Cameron, 210 P. 716, 106 Or. 
1, 27 A.L.R. 510. 

14. Utah.—^Alcorn v. Reading, 243 P. 

922, 66 Utah 509. 

20 C.J. p 576 note 19. 

15. Wash.—'State v. Superior Court 
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of Lincoln County, 205 P. 1051, 
119 Wash. 406—State v. Superior 
Court of Okanogan County, 191 
P. 805, 111 Wash. 615. 

20 C.J. p 576 note 17. 

Constitutional declaration of public 
use see supra § 31 a. 

Meaning of term '^waterways” 

The meaning of the term “water¬ 
ways” in amendment to art 1 § 18 
of the constitution, providing that 
the use of all “waterways” neces¬ 
sary to promote the transportation 
of the raw products of mine or farm 
or forest or water for beneficial use 
or drainage is necessary to the de¬ 
velopment and welfare of the state 
I and is declared a public use, is 
question for Judicial construction and 
there is no need of legislation to 
define term; “waterways” being used 
interchangeably with “water cours¬ 
es,” and is a channel for water, and 
may be either natural or artificial; 
an artificial ditch may constitute wa¬ 
terway or water course.—Smith v. 
Cameron, 262 P. 946, 948, 123 Or. 501. 
Condenmation of part of canal for 
pumping project fox exchange of 
water 

Where a third party proposes to 
turn water appropriated by him into 
a canal of an irrigation company, 
and pump a like amount of water 
appropriated by the company out of 
its canal higher up, a right to such 
a use of the system cannot be ac¬ 
quired by condemning the right to 
use a small part of the canal at the 
lower point to discharge the water 
into it, and another small part at the 
higher point to pump the water out. 
—^Berg V. Twin Falls Canal Co., 213 
P. 694, 36 Idaho 62. 

Ifl. Wash.—^State v. Superior Court 
for Chelan County, 284 P. 788, 155 
Wash. 370—State v. Superior Court 
for Clallam County, 266 P. 198, 
147 Wash. 520—State v. Superior 
Court of Okanogan County, 228 P* 
695, 130 Wash. 661. 

20 CJ*. p 576 note 18. 
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§ 48. Mills and Milldams 

The erection of dams and the flowage of lands for 
mill purposes and to create water power has been regard¬ 
ed as a public use. 

In earlier times when steam as a motive power 
was unknown and capital was small, the erection of 
dams and the flowage of lands for mill purposes 
and to create water power was considered to be for 
a public use and the acts authorizing them were as¬ 
sumed to be valid.i7 Although these reasons no 
longer exist, in many jurisdictions such acts have 
been upheld for any kind of mills, either on the 
ground that such mills are a great public bene¬ 
fit,^® or on the ground of authority or long acqui¬ 
escence and usage, although their constitutionality 
is seriously questioned.^^ In some jurisdictions, 
however, these acts have been held unconstitution¬ 
al except in cases of strictly public mills.^O These 
statutes originated particularly in reference to grist¬ 
mills which were in many states regulated by stat¬ 
ute, and compelled by law, to serve the public for 
a stipulated toll,2i and in some states they are still 
restricted to such' mills,22 although in many others 
they extend as well, to mills for mechanical and 
manufacturing purposes.23 


§ 49 

In most jurisdictions the power of taking land 
for such purposes has been considered as resting 
on the right of eminent domain,24 but in some ju¬ 
risdictions, it is based on the rights of riparian own¬ 
ers to use the stream for the public good, having 
due regard to the interest of all.25 

If a dam is erected for “public use,” the fact that 
power is incidentally furnished for manufacturing 
purposes, unauthorized by statute, does not make 
the taking of the land unlawful.26 

§ 49. Canals or Waterways, and Improve¬ 
ment of Navigation 

A canal or other waterway, and the development and 
Improvement of navigation and of harbors, constitute 
public uses for which private property may be condemned. 

A canal or other waterway is for such a public 
purpose as to authorize private property to be con¬ 
demned for its construction or improvement,27 al¬ 
though an incidental private purpose may be 

served.28 

Improvement of navigation. The improvement of 
navigation is a public use for which the federal or 
state government may appropriate private proper- 
ty.29 


Foi^ciiig water TiphlU 
That water was Intended to be 
forced uphill for irrigation purposes 
did not prevent condemnation of 
right of way.—State v. Superior 
Court for Chelan County, 284 P. 788, 
166 Wash. 370. 

17. N.M.—Gallup American Coal Co. 
V. Gallup Southwestern Coal Co., 
47 P.2d 414, 39 N.M. 344. 

20 C.J. p 676 note 21. 

Distribution of water for power pur¬ 
poses as public use see supra § 46. 
Production and supply of electric 
power or light as public use see in¬ 
fra § 68. 

18. S.D.—Johnson v. Centerville 

Milling Co., 156 N.W. 82, 37 S.D. 

1 . 

20 C.J. p 576 note 22. 

19. Me.—^In re Opinions of the Jus¬ 
tices, 106 A. 865, 118 Me. 603, 
523. 

20 C.J. p 577 note 23. 

2a Va.—^Dice v. Sherman, 59 S.E. 

388, 107 Va. 424. 

20 C.J. p 577 note 24. 

Public and private uses combined 
see supra § 31 c. 

21. Kan.—Howard Mills Co. v. 
Schwartz Lumber, etc., Co., 95 P. 
559, 77 Kan. 599, 18 L.R.A.,N.S., 
356. 

20 C.J. p 577 note 25. 

28- Ill.—Gaylord v. Chicago Sani¬ 
tary Dist., 68 N.E. 522, 204 Ill. 676, 
98 Am.S.R. 235, 63 L.R.A. 582. 

20 C.J. p 677 note 26. 


23. Neb.—Lucas v. Ashland Light, 
etc., Co., 138 N.W. 761, 92 Neb. 
550, 557. 

20 C.J. p 577 note 27. 

24. Me.—Ingram v. Maine Water i 
Co., 57 A. 893, 98 Me. 566. 

20 C.J. p 678 note 28. 

25. Mass.—Dickinson v. New Eng¬ 
land Power Co., 153 N.E. 458, 257 
Mass. 108, certiorari denied 47 S. 
Ct. 449, 273 U.S. 748, 71 L.Ed. 
872. 

20 C.J. P 578 notes 29, 30. 

Flowage of lands see the C.J.S. 
title Waters §§ 24-30, also 67 C.J. 
p 711 note 51 et seq. 

Right to use water for mill pur¬ 
poses see the C.J.S. title Waters § 
374, also 67 C.J. p 1452 note 5 et 
seq. 

26. U.S.—Kaukauna Water-Power 

Co. v. Green Bay, etc., Canal Co., 
12 S.Ct. 173, 142 U.S. 254, 35 L.Ed. 
1004, affirming 35 N.W. 529, 36 N. 
W. 828, 70 Wis. 635. . 

20 C.J. P 578 note 31. 

Public and private uses combined see 
supra § 31 c. 

27. Ill.—^Village of Broadview v. 

Dianish, 167 N.E. 106, 335 Ill. 

299, appeal dismissed and certio¬ 
rari denied Dianish v. Village of 
Broadview, 50 S.Ct. 67, 280 U.S. 
618, 74 L.Ed. 588. 

j^ass.—Essex Co. v. Commonwealth, 
141 N.E. 38, 246 Mass. 242. 

20 C.J. p 578 note 33. 

Irrigation as public use see supra 
. § 47. 


Public nature of canals see Canals § 

1 . 

Condemnation of canal for Intra¬ 
coastal waterway 

The general grant of power, con¬ 
ferred by Act Aug. 1, 1888, Comp. 
St. § 6909, on any officer charged 
with procuring property for a public 
use, to acquire it by condemnation, 
was held to authorize the condemna¬ 
tion of a canal as part of intra¬ 
coastal waterway, by virtue of the 
term “for other public uses."—^Albert 
Hanson Lumber Co. v. U. S., C.C.A. 
La., 277 P. 894, affirmed 43 S.Ct. 442, 
261 U.S. 581, 67 L.Ed. 809. 
Condemnation of shares of stock in 
canal company 

Acquisition by state of shares of 
capital stock of Morris Canal & 
Banking Company is for public use, 
so declared by Act March 11, 1922, 
P.L. p 367, and is in pursuance of 
reserved right of state in canal char¬ 
ter of 1824.—Landell v. State, 128 A. 
380, 101 N.J.Law 294, affirmed Lan¬ 
dell V. Board of Conservation and De¬ 
velopment, 132 A. 922. 

28. Ill,—^Village of Broadview v. 
Dianish, 167 N.E. 106, 335 Ill. 299, 
appeal dismissed and certiorari de¬ 
nied Dianish v. Village of Broad¬ 
view, 50 S.Ct. 67, 280 U.S. 518, 74 
L.Ed. 588. 

20 C.J. p 578 note 34. 

29. U.S.—Alabama Power Co. v. 
Gulf Power Co., D.C.Ala., 283 F. 
606 —In re Condemnations for Im- 
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§ 49 

A taking or injury by the United States for such 
purpose is none the less for a public use because 
the statute permits the secretary of war to lease any 
water power resulting from the construction of the 
improvement.^® 

Harbors. The development and improvement of 
harbors is a public use for which private property 
may be condemned.^^ The use is public notwith¬ 
standing the fact that the harbor is not available 
for indiscriminate use by the public,or that cer¬ 
tain parts are leased for the separate use of per¬ 
sons or corporations having a regular dr continu¬ 
ous need of harbor conveniences.^^ 

However, it is not a proper exercise of the power 
of eminent domain by a city to take lands, by inclos¬ 
ing them in harbor lines, for the sole purpose of 
preventing the erection of any buildings thereon 
which would obstruct the view of a public bridge.34 

§ 50- Floatage of Logs or Lumber and 
Booms or Chutes Therefor 

The Improvement of a stream for floating or dis¬ 
tributing logs or lumber is a public use for which private 
property may be condemned. 

Private property may be taken under the power 
of eminent domain for the purpose of improving 
a stream for the floating or distributing of logs or 
lumber,35 and booms or chutes may be constructed 
for such purpose,35 provided the use of the stream 
or boom is open to the public.37 


On the other hand, such power cannot be exer¬ 
cised for the private benefit of an individual or cor- 

poration.33 

§ 51. Wharves, Piers, or Docks 

Wharves and iandings open to the pubiic constitute 
a public use for which private property may be con¬ 
demned. 

Wharves and landings open to the public for the 
purpose of facilitating the transfer of passengers 
and freight are a public use for the establishment 
br construction of which private property may be 
taken under the power of eminent domain.39 A 
grant of power to a city to condemn for piers is 
not invalid because it vests the city with power to 
lease or to give the exclusive use of some of the 
piers to private persons or to devote them to speci¬ 
fied kinds of commerce,4® but a statute conferring 
power on city authorities to license the erection and 
maintenance of sheds by private persons on the pub¬ 
lic piers is void.^l 

§ 52. Ferries 

The establishment of a public ferry Is a public use for 
which private property may be condemned. 

The* establishment of a public ferry is a purpose 
for which the power of eminent domain may be ex¬ 
ercised,^2 and it is not a constitutional objection to 
a statute delegating the power of eminent domain 
for such purpose that it does not require the con¬ 
demning party, to establish the fact that the proper- 


pro vement of Rougre River, D.C. 
Mich., 266 F. 105. 

N.T.—Little Falls Fibre Co. v. Hen¬ 
ry Ford & Son, 217 N.T.S. 534, 
127 Misc. 834, modified and af¬ 
firmed 229 N.T.S. 445, 223 App.Div. 
559, affirmed 164 N.K 558, 249 
N.Y. 495, certiorari granted Hen¬ 
ry Ford & Son v. Little Falls Fibre 
Co., 49 S.Ct. 348, 279 U.S. 829, 73 
L.Ed. 980, affirmed 50 S.Ct. 140, 280 
U.S. 369, 74 L.Ed. 483. 

Pa.—Cleveland & P. R. Co. v. Pitts¬ 
burgh Coal Co., 176 A. 7, 317 Pa. 
395, certiorari denied 55 S.Ct. 655, 
295 U.S. 743, 79 L.Ed. 1689. 

20 C.J. p 579 note 35. 

Improvement of navigation as 
ground for compensation see infra 
§ 115. 

Protection of watereheds of navlga. 
ble waters 

Statute authorizing United States 
to condemn land for protection of 
watersheds of navigable waters is 
constitutional.—U. S. v. Crary, D.C. 
Va., 1 F.Supp. 406. 

30. U.S.—U. S. V. Chandler-Dunhar 
Water Power Co., Mich., 33 S. 
Ot. 667, 229 U.S. 63, 67 L.Ed. 
1063. 


31. Md.—Merchant v. City of Balti¬ 
more, 126 A. 884, 146 Md. 513. 

20 C.J. p 579 note 37. 

Wharves, piers, or docks as public 
use see infra § 51. 

33 , Md.—^Merchant v. City of Balti¬ 
more, supra. 

33i Md.—Merchant v. City of Balti¬ 
more, supra. 

34 , Conn.—^Farist Steel Co. v. 
Bridgeport, 22 A. 561, 60 Conn. 
278, 13 L.R.A. 590. 

35, N.T.—In re Burns, 49 N.E. 246, 
155 N.T. 23, reversing 44 N.T.S. 
930, 16 App.Div. 607. 

20 C.J. p 579 note 39. 

Nature of boom and driving corpo¬ 
rations see the C.J.S. title Logs and 
Logging § 48, also 38 C.J. p 

207 note 26. 

33. Minn.—Weaver v. Mississippi, 
etc., Boom Co., 11 N.W. 114, 28 
Minn. 534. 

20 C.J. p 579 note 40. 

Wash.—State v. Chehalis Coun¬ 
ty Super. Ct, 92 P. 269, 47 Wash. 
397. 

20 C.J. p 679 notes 40, 41 [a]. 
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38. N.T.—^Brewster v. J. & J. Rog¬ 
ers Co., 59 N.T.S. 32, 42 App.Div. 
343, affirmed 62 N.E. 164, 169 N.T. 
73, 58 LwR.A. 495. 

20 C.J. p 579 note 42. 

89. Md.—Merchant v. City of Balti¬ 
more, 126 A. 884, 146 Md. 513. 

Ohio.—White v. City of Cleveland, 
Detroit & Cleveland Navigation Co., 
12 Ohio N.P., N.S., 225, modified on 
other grounds 14 Ohio Cir.Ct., N.S., 
369, 23 Ohio Cir.Dec. 317. 

20 C.J. p 679 note 43. 

Improvement of harbors as public 
use see supra § 49. 

Public nature of wharves see the 
C.J.S. title Wharves § 1, also 68 C. 
J. p 203 note 19 et seq. 

40. Md.—Merchant v. City of Balti¬ 
more. 126 A. 884. 887, 146 Md. 613, 
quoting Corpus juris. 

20 C.J. p 579 note 44. 

41. N.Y.—People v. Baltimore, etc., 
R. Co., 22 N.E. 1026, 23 N.E. 1144, 
117 N.T. 150. 

48. S.C.—Gourdine's Ex*rs v. Davis, 
17 S.C.L. 469. 

20 C.J. p 580 note 48. 

Toll bridges see supra 9 35. 
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ty proposed to be taken is necessary for ferry pur¬ 
poses.*^ 

On the other hand, property cannot be tflVpn for 
a ferry landing for the exclusive benefit of pri¬ 
vate persons.** 

§ 53. Drains 

The construction of ditches or drains for the purpose 
of reclamation and to promote public health, convenience, 
etc., is a public use for which private property may be 
condemned. 

The construction of ditches or drains for the 
purpose of reclaiming large areas of land and to 
promote public health, convenience, and welfare 
is a work of such public benefit as to warrant the 
exercise of the power of eminent domain>6 

Under some statutes, it has been held that drains 
can be constructed only for purposes of public 
health.^® However, while the element of public 
health is often made an important factor in stat¬ 
utes of this kind, any public use, such as the im¬ 
provement of highways,47 or the reclamation of 
swamp lands and the drainage of lands for agri¬ 
cultural purposes,^^ is sufficient to sustain them. 

In order that a drain may be a public use, it is 
not enough that private interests will be thereby 
subserved or that private property will be enhanced 
in value; there must be a public interest applicable 
to a community of persons to be* benefited,^^ al¬ 
though a drain will not be deprived of its public 
character by the fact that some individuals are spe¬ 
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cially benefited by it or that private interests are 
subserved.50 

It is not necessary that the public at large shall 
be benefited, but only that part of the public affect¬ 
ed by want of proper drainage.^i 

§ 54. Sewers in Cities 

The construction of drains and sewers in cities and 
towns is a public use for which private property may be 
condemned. 

Public corporations, officers, or boards are usually 
authorized by the legislature to condemn land for 
the construction of drains and sewers in cities and 
towns, see supra § 23, and, as a general rule, some¬ 
times declared by statute, the construction of such 
drains and sewers is a public use for which private 
property may be condemned.52 

A sewer is none the less a public use because the 
city agrees to allow a hotel outside of the city lim¬ 
its to share in the benefit of the improvement.^^ 

§ 55. Levees or Dikes 

The construction of levees and dikes ordinarily is a 
public use for which private property may be condemned. 

The construction of dikes and levees ordinarily 
is a public use for which private property may be 
condemned under the power of eminent domain.®^ 
However, the power of eminent domain cannot be 
exercised merely to secure the safety of the land of 
an individual owner.55 

In order to constitute such improvement a public 
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43. N.T.—In re Brooklyn Union 
Ferry Co., 98 N.T. 139, reversing 32 
Hun 82. 

44. Mo.—State v. Wiethaupt, 133 S. 
W. 329, 231 Mo. 449. 

45. U.S.—Dalche v. Board of Com’rs 
of Orleans Levee Board, D.C.La., 
49 F.2d 374. 

Mass.—^Manning v. Metropolitan List. 
Commission, 169 N.E. 910, 270 

Mass. 348. 

Mont.—^In re Valley Center Drain 
Dist., Big Horn County, 211 P. 
218, 64 Mont. 545. 

20 C.J.‘p 580 note 53. 

Purposes for which drains may be 
established see Drains § 4. 

Sale of improved land 
Levee district’s constitutional right 
to appropriate lake bottom and 
swamp lands under lake front im¬ 
provement project, intending to sell 
improved lands to pay for project, 
held not destroyed by possibility of 
pecuniary benefit.—^New Orleans 
Land Co. v. Board of Levee Com’rs 
of Orleans Levee Dist., 132 So. 121, 
171 La. 718, affirmed 51 S.Ct. 646, 283 
U.S. 809, 75 L.Ed. 1427. 


45. Mich.—Kinnie v. Bare, 36 N.W. 
672, 68 Mich. 625. 

20 C.J. p 580 note 54. 

47. Pl€U—City Mortgage & Bond Co. 
v. Nassau County, 160 So. 677, 119 
Fla. 676. 

20 C.J. p 580 note 55. 

48. Fla.—-Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 634, 98 Fla. 26, 65 
A.L.R. 488, citing Corpus Jtuls, 
and setting aside 117 So. 321. 

20 C.J. p 580 notes 53, 56. 

49. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 627, 98 Fla. 26, 65 A. 
L.R. 488, setting aside 117 So. 321. 

Me.—^Haley v. Davenport, 168 A. 102, 
132 Me. 148. 

Or.—^Laurance v. Tucker, 85 P.2d 
374, 160 Or. 474. 

20 C.J. p 581 note 57. 

50. Ky.—^Duke v. O’Bryan, 39 S.W. 
444, 824, 100 Ky. 710, 19 Ky.L. 81. 

20 C.J. p 581 note 58. 

51. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 98 Fla. 26, 65 A.L. 
R. 488, setting aside 117 So. 321. 

20 C.J, p 681 note 69. 

Extent of use as determining public 
character see supra § 31 b. 
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' 55. Ark.—^Young v. City of Gurdon, 
275 S.W. 890, 169 Ark. 399. 

20 C.J. p 681 note 61. 

53. Cal.—^Pasadena v. Stimson, 27 
I P. 604, 91 Cal. 238. 

154u Iowa.—Kroon v. Jones, 201 N. 

W. 8, 198 Iowa 1270. 

Kan.—^Putnam v. City of Salina, 17 
P.2d 827, 136 Kan. 637, motion de¬ 
nied 22 p.2d 957, 137 Kan. 731. 

20 C.J. p 582 note 65. 

Compensation for property taken or 
injured see infra § 120. 

Flood control as public use see infra 
§ 64 c. 

Regulating construction of levees as 
exercise of police power see supra 
§ 12 . 

Betards 

Construction of retards to pro¬ 
tect river bank from erosion held un¬ 
der evidence a public purpose au¬ 
thorized by Code 1924 §§ 7421-7423. 
—^Kroon v. Jones, 201 N.W. 8, 198 
Iowa 1270. 

55. Ohio.—Smith v. Atlantic, etc., 
R. Co., 25 Ohio St. 91, 

20 C.J. p 581 note 57. 
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use, it is not necessary that all be benefited alike 
or in the same degree 56 

Sea walk A sea wall is a public use for which 
private property may be condemned.®*^ 

The use of land as a public ground for the pur¬ 
pose of maintaining and protecting a sea wall or 
breakwater is a public use.® 6 

§ 56. Development and Operation of Mines 

In some states mining is of such importance to the 
welfare of the people as to be regarded as a public use 
for which private property may be condemned under the 
power of eminent domain. 

In some states mining, or at least certain kinds 
of mining, are regarded as private enterprises only 
and not such a public use as to justify the taking 
of private property under the power of eminent do¬ 
main, and in the absence of constitutional authori¬ 


29 C.J.S. 

zation statutes declaring mining to be a public use 
are invalid.5^ 

In other jurisdictions, mining is of such impor¬ 
tance to the welfare of the people as to be regard¬ 
ed as a public use for which private property may 
be condemned, and statutes declaring the mining 
industry to be a public use have been upheld.®® In 
such jurisdictions the taking of land is for a public 
use where the taking is for a tunnel for the purpose 
of operating the mine,®! or for a right of way for 
the carriage of water necessarily used in mining.®^ 

A statute which permits an owner or lessee of a 
mine to establish a public way over the lands of 
others from any railroad or highway to any mine 
or quarry does not infringe the prohibition against 
the taking of private property for private use; the 
right of the public to use such a way fixes its status 
as a public use.®® 
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50. Iowa.—Kroon v. Jones, 201 N.W. 
8 , 198 Iowa 1270. 

57. Miss.—Sick v. Bay St. Louis, 74 
So. 272, 113 Miss. 175. 

58. N.T.—Sweet v. Buffalo, etc., R. 
Co., 79 N.T. 623—-Sweet v. Buffa¬ 
lo, etc., R. Co., 79 N.T. 293, af¬ 
firming 13 BEun 643. 

59- N.M.—Gallup American Coal Co. 
V. Gallup Southwestern Coal Co., 
47 P.2d 414, 39 N.M. 344. 

Coal milling 

N.M.—Gallup American Coal Co. v. 
Gallup Southwestern Coal Co., su¬ 
pra. 

Gold mining 

Cal.—Sutter County v. Nicols, 93 P. 
872, 152 Cal. 668, 695, 15 L.R.A.,N. 
S., 616, 14 Ann.Cas. 900. 

20 C.J. p 5S3 note 73 [a]. 
Constraction of flume to cany off 
tailings 

The construction of a flume by a 
mine owner through another’s land 
to carry off the tailings from his 
own mine is a private rather than a 
public use.—Consolidated Channel Co. 
V. Central Pac. R. Co., 51 Cal. 269. 
Bight of way for water 
A right of way for the carriage of 
water for mining is for a private 
use and private property may not be 
condemned for such purpose.—Lorenz 
V. Jacobs, 63 Cal. 73 — ^20 C.J. p 583 
note 73. 

Tunnel 

(1) A subterranean right of way 
through or under the lands of an¬ 
other person for the purpose of min¬ 
ing, and removing coal, is not a 
public use for which private prop¬ 
erty may be taken.—^Valley City Salt 
Co. V. Brown, 7 W.Va. 191. 

(2) Where one owns two mining 
claims separated by the mining claim 
of another through which a tunnel. 


had been constructed for private use, 
the owner of the two mines cannot 
condemn the tunnel for the purpose 
of enabling him to work his mines.— 
Inspiration Cons. Copper Co. v. Key¬ 
stone Copper Co., 144 P. 277, 16 Arlz. 
257. 

20 C.J. p 583 note 75. 

eo. Alaska.—^Alaska Gold Recovery 
Co. V. Northern Mining & Trading 
Co., 7 Alaska 386. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka County, 
73 P.2d 493, 58 Nev. 188. 

Utah.—^Utah Copper Co. v. Stephen 
Hayes Estate, Inc., 31 P.2d 624, 83 
Utah 545, certiorari denied Utah 
Copper Co. v. Stephen Hays Es¬ 
tate, 56 S.Ct. 654. 295 U.S. 742, 79 
L.Ed. 1688. 

20 C.J. p 582 note 68. 

Public benefit or welfare as deter¬ 
mining public use see supra § 31 a. 
Gold mining 

Alaska.—^Alaska Gold Recovery Co. 
V. Northern Mining & Trading Co., 
7 Alaska 386. 

6 L Colo.—^Tanner v. Treasury Tun¬ 
nel Min., etc., Co., 83 P. 464, 35 
Colo. 593, 4 L.RA..,N.S., 106. 

20 C.J. p 683 note 70. 

Exclusive use of timnel 

(1) To establish right by eminent 
domain to exclusive use of tunnel 
on defendant’s mining property, min¬ 
ing company which owned adjoining 
property was required to establish 
necessity for such use and that no 
reasonable passage was open or could 
be made accessible to it and that 
use for which company desired de¬ 
fendant’s property was more impor¬ 
tant public use than that for which 
defendant could lawfully use such 
property.—State ex rel. Butte-Los 
Angeles Mining Co. v. District Court 
of Second Judicial Dist. in and for 
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Silver Bow County, 60 P.2d 380, 103 
Mont. 30. 

(2) Mining company which owned 
property adjacent to defendant’s 
mining property was not entitled to 
acquire by eminent domain exclusive 
use for transportation of ore from 
its property, portion of tunnel lo¬ 
cated on defendant’s property, where 
company could provide other access 
to its ores and company failed to 
prove that use for which it sought 
to condemn defendant’s portion of 
tunnel was more necessary public 
use than defendant’s use thereof.— 
State ex rel. Butte-Los Angeles Min¬ 
ing Co. V. District Court of Second 
Judicial Dist. in and for Silver Bow 
County, supra. 

(3) Mining companies owning ad¬ 
jacent property held not entitled to 
acquire by eminent domain exclusive 
right to use of portion of tunnel, 
which had been built through com¬ 
panies’ property before they acquired 
title, located on other’s property, 
where both parties contended that 
they are using or intend to use tun¬ 
nel for same purpose.—State ex rel. 
Butte-Los Angeles Mining Co. v. Dis¬ 
trict Court of Second Judicial Dist. 
in and for Silver Bow County, su¬ 
pra. 

02. U.S.—^Miocene Ditch Co. v. Ja¬ 
cobsen, C.C.A.Alaska, 146 F. 680, 
77 C.C.A. 106. 

20 C.J. p 583, note 72. 

Across public laud 
By the exercise of the power of 
eminent domain, a right of way may 
be condemned across public ground 
for mining ditches.—^Rickert v. 
Thompson, 8 Alaska 398. 

63. Iowa.—^Phillips v. Watson, 18 N. 

W. 659, 63 Iowa 28. 

20 C.J. p 583 note 69. 

Private roads or ways as a public 
use see supra § 34. 
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ConstiMional regulations. The constitutions of 
some states expressly authorize the condemnation 
of private property for the development of mines.^^ 

§ 57. Production and Supply of Oil or Gas 

The transportation of oil for, and the furnishing of 
gas to, the public generally, is a public use for which 
private property may be condemned. 

A company organized to transport oil by means 
of pipes or tubing is organized for a public use for 
which private property may be condemned,^5 pro¬ 
vided that the facilities of the company are open 
to the public generally on equal terms.®® 

Further, the supplying of the public with gas is 
a measure of public utility for which there may be 
an appropriation of private property, under the 
power of eminent domain, for the purpose of laying 
the necessary pipes and mains,®^ and the use is not 
rendered a private one by the fact that only a few 
persons are being served at the time the property 
is sought to be taken,®® or that a company organized 
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to transport and sell natural gas will indirectly add 
to its profit from gasoline taken from gas by means 
of pipe lines on land condemned therefor.®® It is 
immaterial that the gas company seeking to secure 
a right of way to a city in which the gas is to be 
sold had not secured a franchise from the city,*^® 
or that it sold all its gas to another company.*^! 

§ 58. Production and Supply of Electric Pow¬ 
er or Light 

The erection, maintenance, and operation of plants 
for generating and distributing electricity to the public 
ordinarily is a public use for which private property may 
be appropriated under the power of eminent domain. 

The power of eminent domain usually is conferred 
by the legislature on electric light and power com¬ 
panies, see supra § 24, and the erection, mainte¬ 
nance and operation of plants for generating elec¬ 
tricity and distributing the same to the public for 
light, heat, or power ordinarily is regarded as a 
public use for which private property may be ap- 
propriated.7® To this end land, water or water 


Public highways as a public use see 
supra § 33. 

64. Colo.—Pine Martin Mining Co. 
V. Empire Zinc Co., 11 P.2d 221, 
90 Colo. 529. 

20 C.J. p 583 note 76. 

65. Ky.-—Calor Oil, etc., Co. v. 
Withers, 133 S.W. 210, 141 Ky. 
489. 

Pa.—^Wilson v. Susquehanna Pipe 
Line, 28 Del.Co. 51. 

W.Va.—West Virginia Transp. Co. v. 
Volcanic Oil, etc., Co., 6 W.Va. 
382. 

68. U.S.—Producers Pipe Lino Co. v. 
Martin, D.C.Ky., 22 F.Supp. 44. 

67. Ill.—Public Service Co, of 
Northern Illinois v. Recktenwald, 
125 N.E. 271, 290 Ill. 314, 8 A.L.R. 
466. 

Kan.—Love v. Empire Natural Gas 
Co., 239 P. 766. 119 Kan. 374. 
Miss.—Gandy v. Public Service Cor¬ 
poration of Mississippi, 140 So. 687. 
689, 163 Miss. 187, citing Corpus 
Juris. 

20 C.J. p 583 note 78. 

Nature of gas companies see the 
C.J.S. title Gas § 6, also 28 C.J. 
p 547 note 14 et seq. 

Velephone and telegraph iu coimec- 
tlon with pipe 

Telephone and telegraph lines 
which pipe line company sought to 
construct for use in connection with 
pipe line for gas were mere “ap¬ 
pliances” within its charter and 
statute respecting eminent domain. 
—Gandy v. Public Service Corpora¬ 
tion of Mississippi, 140 So. 687, 163 
Miss. 187. 

86i W.Va.—Carnegie Natural Gas 


Co. V. Swiger, 79 S.E. 3, 72 W.Va. 
567, 46 L.R.A..N.S.. 1073. 

69. W.Va.—^Pittsburgh & West Vir¬ 
ginia Gas Co. V. Cutright, 97 S.E. 

686, 83 W.Va. 42. 

70. Ky.—Calor Oil, etc., Co. v. 
Franzell, 109 S.W. 328, 128 Ky. 
715, 33 Ky.L. 98, 36 L.R.A.,N.S., 
456. 

Miss.—Gandy v. Public Service Cor¬ 
poration of Mississippi, 140 So. 

687, 689, 163 Miss. 187. 

71. Ky.—Calor Oil, etc., Co. v. 
Franzell, 109 S.W. 328, 128 Ky. 
715, 33 Ky.L. 98, 36 L.R.A.,N.S., 
456. 

72. Ala.—Crawford v. Alabama 
Power Co., 128 So. 454, 221 Ala. 
236. 

Colo.—^Public Service Co. of Colorado 
V. City of Loveland, 246 P. 493, 
79 Colo. 216. 

Ill.—Central Illinois Public Service 
Co. V. Vollentine, 149 N.E. 580, 319 
IlL 66—^Public Service Co. of 
Northern Illinois v. Recktenwald, 
125 N.E. 271, 290 Ill. 314, 8 A.L.R. 
466. 

Ind.—Shedd v. Northern Indiana Pub¬ 
lic Service Co., 188 N.E. 322, 206 
Ind. 35, 90 A.L.R. 1020, followed 
in Indiana Industrial Land Co. v. 
Northern Indiana Public Service 
Co., 188 N.E. 328, 205 Ind. 712. 
Iowa.—Carroll v. City of Cedar Palls, 
261 N.W. 652, 221 Iowa 277. 

Mass.—Barnes v. Peck, 187 N.E. 

176, 283 Mass. 618. 

Neb.—Elliott v. Wille, 198 N.W. 861, 
112 Neb. 78, reversed on other 
grounds 200 N.W. 347, 112 Neb. 
78. 


N.Y.—^People ex rel. Horton v. 
Prendergast, 162 N.E. 10, 248 N.Y. 
215, affirming 222 N.Y.S. 29, 220 
App.Div. 351, and appeal dis¬ 
missed Horton v. Prendergast, 49 
S.Ct. 177, 278 U.S. 579, 73 L.Bd. 517 
—In re Niagara, Lockport & On¬ 
tario Power Co., 210 N.Y.S. 748, 
125 Misc. 269. 

N.C.—^Whiting Mfg. Co. v. Carolina 
Aluminum Co., 175 S.E. 698, 207 
N.C. 52, 

Ohio.—^Little Miami Light, 'Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

R. I.—^Narragansett Electric Light¬ 
ing Co. V. Sabre, 146 A. 777, 782, 
50 R.I. 288, 66 A,L.R. 1553, citing 
Corpus Juris, and reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1553. 

S. C.—Twin City Power * Co. v. Sa¬ 
vannah River Electric Co., 161 S.E. 
750, 760, 253 Mo. 361, quoting Cor¬ 
pus Juris. 

Tenn.—^Webb v. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 143 
Tenn. 423. 

Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Grant County, 111 P.2d 
577—State ex rel. Willapa Electric 
Co. v. Superior Court in and for 
Pacific County, 83 P.2d 742, 196 
Wash. 523—McCullough v. Inter¬ 
state Power & Light Co., 300 F. 
165, 163 Wash. 147—Brady v. City 
of Tacoma, 259 P. 1089, 146 Wash. 
351. 

W.Va.—^West Virginia & Maryland 
Power Co. v. Racoon Valley Coal 
Co., 117 S.B. 891, 93 W.Va. 505. 
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rights may be taken for dams, ditches, and reser¬ 
voirs for the creation and transmission of water 
power to be used in generating the electricity.^^ 

A corporation organized to generate and furnish 
electric power may exercise the right of eminent 
domain, although it does not render service direct¬ 
ly to the public but indirectly through other per¬ 
sons and corporations.'^^ That a part of the pow¬ 
er generated is to be used in another state is im- 

material.'^S 


The fact that electricity supplied by a city to its 
inhabitants is furnished by the city in its private or 
proprietary capacity does not make the use a pri¬ 
vate one,76 and the fact that a municipal power 
plant incidentally serves a person outside of the 
territorial limits of the city does not convert the 
undertaking into one for a private use.77 xhe ac¬ 
quisition of a privately owned electric power sys¬ 
tem by a county or city is for a public use, although 
part of the system may extend beyond the terri¬ 
torial limits of the county or city.78 


Wis.—^In re Milwaukee Electric Ry. 
& Light Co., 203 N.W. 912, 187 
Wis. 552. 

20 C.J. p 584 note 83. 

Public nature of electric companies 
see Electricity § 10. 

Supply and distribution of water for 
power purpose as public use see 
supra § 46. 

DistzibiitioiL to general public on 
eoLual terms 

The generation of electrical pow¬ 
er for distribution and sale to the 
general public on equal terms is a 
public enterprise, and property so 
used is devoted to a public use.— 
Demeter Land Co. v. Florida Public 
Service Co.. 128 So. 402. 99 Fla. 954 
—20 C.X p 584 note 83 [a]. 

TTse of electricity in home 
Use of electricity in home is “pub¬ 
lic use" justifying exercise of emi¬ 
nent domain by corporation supply¬ 
ing power.—State v. Superior Court 
for Chelan County. 253 P. 115, 142 
Wash. 270, 58 A.L.R. 779. 

Use of electricity for milling and 
maaafactiiring 

(1) Use of electricity, derived 
from water power, for mining and 
manufacturing purposes, was public 
use carrying with it right of emi¬ 
nent domain.—State v. Superior 
Court for Chelan County, 253 P. 115, 
142 Wash. 270, 58 A.L.R. 779. 

(2) However, it has been stated 
that manufacturing, generating, sell¬ 
ing, and supplying electricity for 
power for manufacturing or me¬ 
chanical purposes, is not a public 
use for which private property may 
be taken against the will of the 
owner.—^Brown v. Gerald, 61 A. 785, 
100 Me. 351, 109 Am.S.R. 526, 70 L. 
R.A, 472. 

T^lkixLg land to relocate power line 
of another 

Under statute creating the Lower 
Colorado River Authority and em¬ 
powering it to condemn property of 
any kind necessary or convenient 
to the exercise of the powers, rights, 
privileges, and functions conferred 
on .it, the Lower Colorado River Au¬ 
thority was authorized to condemn 
an easement for purpose of recon¬ 
struction of an electric power line 
belonging to a privately owned pub¬ 


lic service company, where existing 
power line would have become in¬ 
undated by condemnor's construction 
of dam.—^Weyel v. Lower Colorado 
River Authority, Tex.Civ.App., 121 
S.W.2d 1032, error refused. 

73. Ill.—Central Illinois Public 
Service Co. v. Vollentine, 149 N.B. 
580, 319 Ill. 66. 

Ind.—Lowe v. Indiana Hydroelectric 
Power Co., 151 N.E. 220, 197 Ind. 
430. 

Ohio.—Little Miami Light, Heat & 
Power Co. v. White, 5 Ohio N.P., 
N.S., 201. 

Puerto Rico.—Arpin v. Puerto Rico 
Power, etc., Co., 2 Puerto Rico 
Fed. 314. 

20 C.J. p 584 note 84. 

74. Ind.—Shedd v. Northern Indi¬ 
ana Public Service Co., 188 N.E. 
322, 326, 206 Ind. 35, 90 A.L.R. 
1020, quoting Corpus Juris, and 
followed in Indiana Industrial 
Land Co. v. Northern Indiana Pub¬ 
lic Service Co„ 188 N.E. 328, 205 
Ind. 712—^Lowe v. Indiana Hydro¬ 
electric Power Co., 151 N.E. 220, 
197 Ind. 430. 

Pa.—^Florex Gardens v. Public Serv¬ 
ice Commission, 82 Pa. Super. 92— 
Kulp V. Public Service Commis¬ 
sion, 82 Pa.Super. 83. 

Tenn.—Webb v. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 1049, 
143 Tenn. 423, quoting Corpus Ju¬ 
ris. 

Va.—^Nichols v. Central Virginia 
Power Co., 130 S.E. 764, 768, 143 
Va. 405, 44 A.L.R. 727, quoting 
Corpus Juris. 

Wash.—State v. Superior Court in 
and for Chelan County, 259 P. 379, 
145 Wash. 129, error dismissed 
Wick V. Superior Court of State 
of Washington in and for Chelan 
County, 49 S.Ct. 94, 278 U.S. 575, 
73 L.Ed. 515, and appeal dismissed 
Wick V. Chelan Electric Co., 50 S. 
Ct. 41, 280 U,S, 108, 74 L.Bd. 212, 
dismissing appeal Chelan Electric 
Co. V. Wick, 269 P. 827, 148 Wash. 
479. 

W.Va.—Shepherdstown Light & Wa¬ 
ter Co. V. Lucas, 148 S.E. 847, 107 
W.Va. 498. 

20 C.J. p 585 note.88. 

75- Ga.—Rogers v. Toccoa Electric 
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Power Co., 137 S.E. 272, 163 Ga. 
919. 

Idaho.—^Washington Water Power 
Co. V. Waters, 115 P. 682, 19 Ida¬ 
ho 595. 

Ind.—Indiana Industrial Land Co. v. 
Northern Indiana Public Service 
Co., 188 N.E. 328, 205 Ind. 712— 
Shedd V. Northern Indiana Public 
Service Co., 188 N.B. 322, 206 Ind. 
35, 90 A.L.R. 1020. 

N.T.—^In re Niagara, Lockport & 

. Ontario Power Co., 210 N.T.S. 748, 
125 Misc. 269. 

W.Va.—Shepherdstown Light & Wa¬ 
ter Co. V. Lucas, 148 S.E. 847, 107 
W.Va. 498—^Brooke Electric Co. v. 
Beall, 123 S.E. 587, 96 W.Va. 637. 
Taking land in Pennsylvania for 
dam in Maryland 

The taking of land in Pennsylvan¬ 
ia to be used for overflow purposes 
of a dam in Maryland, with the 
avowed purpose to serve the public 
in Pennsylvania, is a taking for a 
Pennsylvania public use.—Colgate v. 
Philadelphia Electric Power Co., D. 
C.Pa., 20 F.2d 263, appeal dismissed 
48 S.Ct. 207, 276 U.S. 689, 72 L.Ed. 
719. 

76- Va.—Light v. City of Danville, 
190 S.B. 276, 168 Va. 181. 

77. Va.—Light v. City of Danville, 
supra. 

Necessity for state regulation 

That state had not provided for 
operation of municipal utility under 
regrulation as to service and rates 
by state agency in connection with 
surplus electricity sold to customers 
outside city held not to make tak¬ 
ing of property for such purpose a 
taking for other than “public use," 
where sale to customers outside city 
was merely incidental.—Light v. 
City of Danville, supra. 

78. U.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A 
Colo., 89 F.2d 233. 

Colo.—^Public Service Co. of Colo¬ 
rado V. City of Loveland, 245 P. 
493, 79 Colo. 216. 

Wash.—Carstens v. Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583. 

Power of municipality to condemn - 
property outside of territorial lim¬ 
its see supra $23. 
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Extent of use. It is not essential that every per¬ 
son should actually be benefited by the electric 
power in order to constitute a public use; it is 
sufficient if each person has an equal right with 
other members of the community.^^ 

Private uses. The power of eminent domain 
cannot be exercised for private purposes; the use 
of the electric light, heat, or power must be open 
on equal terms to all who may desire to avail them¬ 
selves thereof.^® 

Where the purpose of the condemnation is insep¬ 
arably public and private, the power of eminent do¬ 
main cannot be exercised.^! That the same servi¬ 
tude would be imposed on the lands sought to be 
taken for a right of way for a power line, if all the 
power transmitted were devoted exclusively to a 
public use does not authorize the appropriation by 
a company proposing to devote part of such power 
to private use.^^ However, the fact that private 
uses are incidentally served will not prevent an 
exercise of the power for public purposes.** 

Constitutional declaration. As is shown supra § 
31 a, in some states certain uses have been declared 
to be public by constitutional regulations. 

Power in the streams of the state capable of be¬ 
ing developed into electric energy is a material re¬ 
source of the state within constitutional provisions 
declaring'that all uses are public which are neces¬ 
sary to the complete development of the material 
resources of the state,and land may be condemned 
for such purpose although the power developed is 


to be applied in aid of farming on an individual’s 

farm.*5 

§ 59. Warehouses or Elevators 

Public grain warehouses or elevators and public 
potato warehouses are public uses for which private prop¬ 
erty may be condemned. 

Public grain warehouses or elevators are public 
uses for which private property may be appropriat¬ 
ed under the power of eminent domain,*® but, if 
a grain elevator is to be used for the purpose of 
sale of grain solely on account of a private person, 
it is not a public use.**^ 

A public potato warehouse on a railroad right of 
way is a public use for which private property may 
be condemned.** 

§ 60. Markets 

The establishment of markets, public in their char¬ 
acter, is a public use for which private property may 
be condemned. 

The establishment in cities of markets, public in 
liieir character, is a public use for which private 
property may be taken under the power of eminent 
domain,** but it is otherwise where the market is 
established by a private corporation which owes no 
duties to the public and may rent, or refuse to 
rent, stalls at its pleasure.*® 

§ 61. Cemeteries 

A public cemetery is a public use for which private 
property may be condemned. 


79. Tenn.—Webb v. Knox County 
Transmission Co., 225 S.W. 1046, 
143 Tenn. 423. 

Extent of use as determining pub¬ 
lic character see supra § 31 b, 

80. Va.—^Pallsburg Power & Man¬ 
ufacturing Co. V. Alexander, 43 S. 
E. 194, 101 Va. 98, 99 Am.S.R. 855, 
61 L.R.A. 129. 

20 C.J. p 584 note 85. 

81. Wash.—State v. Superior Court 
for Snohomish County, 233 P. 651, 
133 Wash. 308. 

Public and private uses combined 
see supra § 31 c. 

Taking held not for public use 
Contemplated use of lands for 
right of way for electric power 
transmission lines by company which 
after devoting one fourth electrical 
supply to private use at times of 
highest demand, still has surplus 
of about one sixth of present sup¬ 
ply over all demands, held not “re¬ 
ally public” within Const, art 1 § 
16, and Remington Comp.St. § 925, 
so as to render taking necessary. 
—State V. Superior Court for Sno¬ 
homish County, supra. 


82. Wash.—State v. Superior Court 
for Snohomish County, supra. 

83. Me.—Smith v. Western Maine 
Power Co., 132 A 740, 125 Me. 238. 

N.H.—^In re Opinion of the Jus¬ 
tices, 190 A. 425, 88 N.H. 484. 
Wash.—State ex rel. Willapa Elec¬ 
tric Co. V. Superior Court in and 
for Pacific County, 83 P.2d 742, 
196 Wash. 523. 

20 C.J. p 585 note 87. 

Famishing of light by moxilcipality 
Municipality furnishing light ren¬ 
ders service for ‘‘public purpose,” 
and fact that service is furnished 
for individual consumption or use 
of inhabitants does not detract from 
public service, for private purposes 
may be served incidentally without 
destroying public character of cor¬ 
poration or municipality.—^Light v. 
City of Danville, 190 S.B. 276, *168 
Va. 181. 

Use of power line for private tele¬ 
phone 

That electric company would use 
power line for private telephone 
line was also held not to prevent 
condemnation of land.—Joyce v. Tex- 
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as Power & Light Co., Tex.Civ.App., 

298 S.W. 627. 

84. Idaho.—^IBassett v. Swenson, 5 
P.2d 722, 51 Idaho 256. 

88 . Idaho.—Bassett v. Swenson, su¬ 
pra. 

86 . Iowa.—^Ferguson v. Illinois 
Cent. R. Co., 210 N.W. 604, 202 
Iowa 508, 54 A.L.R. 1. 

20 C.J. p 585 note 91. 

Public nature of warehouse busi¬ 
ness see the C.J.S. title Ware¬ 
housemen and Safe Depositaries 
§ 2, also 67 C.J. p 444 notes 44—46. 

87. Minn.—Stewart v. Great North¬ 
ern R. Co., 68 N.W. 208, 65 Minn. 
615, 33 L.R.A 427. 

20 C.J. p 585 note 91. 

8 & Minn.—Simmons v. Northern 
Pac. R. Co., 180 N.W. 114, 147 
Minn. 313. 

89. N.T.—^In re Cooper, 28 Hun 615, 
appeal dismissed 93 N.V. 507. 

20 C.J. p 585 note 92. 

sa Pa.—^Farmers' Market Co. v. 
Philadelphia & Reading Terminal 
Co., 10 PaCo. 25. 
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A cemetery where the public in general has a 
right to obtain interment is a public use for which 
private property may be condemned,even though 
the expense may operate practically to exclude some 
persons.^ 2 Land taken for enlarging a public cem¬ 
etery is appropriated for a public use.^s 

On the other hand, where a cemetery is private 
and the general public has not acquired and can¬ 
not acquire the right to bury in it, the use is con¬ 
sidered a private one and land cannot be taken 
therefor by right of eminent domain.^^ 

§ 62. Public Buildings or Grounds, and Other 
Purposes of Government 

The taking of private property for the use of the 
general government or the public, as a taking for public 
buildings, for military and naval purposes, for education, 
etc., Is a taking for a public use. 

The taking of private property under the power 


of eminent domain for the use of the general gov¬ 
ernment or the public is a taking for a public 
use.®® 

The taking is for a public use where it is for 
public buildings,®® such as county buildings,®7 
courthouses,®® public libraries,®® hospitals,! alms¬ 
houses,® quarantine stations,® buildings for histori¬ 
cal and geographical societies,^ post offices,® or 
customhouses.® 

Property is taken for a public use where it is 
taken for military or naval purposes,^ as where it 
is taken for the construction of military camps and 
barracks,® armories and arsenals,® forts, lighthous¬ 
es, and navy yards,!® and buildings for the United 
States coast survey.!! 

Education. Public education is a public use for 
which private property may be appropriated under 
the power of eminent domain.!® 


91. Tenn.—Town of Pulaski v. Bal- 
lentine, 284 S.W. 370, 153 Tenn. 
393. 

20 C.J. p 585 note 1. 

Cemeteries as subject to appropria¬ 
tion see infra § 85. 

Public nature of cemetery corpora¬ 
tions see Cemeteries § 6. 

92. Conn.—^Evergreen Cemetery 
Ass’n V. Beecher, 5 A. 353, 53 
Conn. 551. 

93. Mo.—City of Caruthersville v, 
Paris, App., 146 S.W.2d 80. 

20 C.J. p’585 note 3. 

94. Tenn.—Trustees of New Pulas¬ 
ki Cemetery v, Ballentine, 271 S. 
W. 38, 151 Tenn. 622. 

20 C.J. p 586 note 5. 

Public convenience and necessity 
not enough 

Conn.—Starr Burying Ground Assoc, 
v. North Lane Cemetery Ass'n, 58 
A. 467, 77 Conn. 83- 
20 C.J. p 586 note 5 [a]. 

95. Wash.—^Decker v. State, 62 P, 
2d 35, 188 Wash. 222. 

Government acts for ^^pablic use” 

where it supplies its own needs, fur¬ 
nishes facilities for Its citizens in 
regard to those matters of public 
necessity, convenience, or welfare 
which, on account of their peculiar 
character and difficulty, or perhaps 
impossibility, of making provision 
for them otherwise, it is alike prop¬ 
er, useful, and needful for govern¬ 
ment to provide.—Light v. City of 
Danville, 190 S.E. 276, 168 Va. 181. 

96. Wash.—Decker v. State, 62 P. 
2d 35, 188 Wash. 222. 

20 C.J. p 586 note 7. 

Public housing projects as public use 
see infra § 64 a. 

97. Kan.—^Jockheck v. Shawnee 
County, 37 P. 621, 53 Kan. 780. 

20 C.J. p 586 note 8. 


96. U.S.—^U. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty. D.C.Ky.. 9 P.Supp. 137. af¬ 
firmed, C.C.A., 78 P.2d 684, cer¬ 
tiorari granted U. S. v. Certain 
Lands in City of Louisville, 56 S. 
Ct. 154, 296 U.S. 567, SO L.Ed. 400, 
affirmed 56 S.Ct. 594, 297 U.S. 726, 
80 L.Ed. 1009. 

20 C.J. p 586 note 9. 

99. Md.—Johnson v. City of Balti¬ 
more, 148 A. 209, 158 Md. 93, 66 
A.L.R. 1488. 

20 C.J. p 586 note 10. 

1. Wash.—^Decker v. State, 62 P.2d 
35, 188 Wash. 222. 

20 C.J. p 586 note 11. 

TaldiLg for purpose of supplying wa¬ 
ter 

State’s taking of property for road 
along water pipe line leading to 
state hospital for insane was held 
taking for “public use" so that state 
was required to pay Just compensa¬ 
tion to landowner, for such property. 
—^Decker v. State, 62 P.2d 36, 188 
Wash. 222. 

2. Wash.—^Decker v. State, supra. 

3. Pa.—^In re Philadelphia Quaran¬ 
tine Station, 8 Pa.Dist. 167, 22 
Pa.Co, ,176. 

4. Pa.—^Wilkes-Barre v. Wyoming 
Historical & Geological Soc., 19 A. 
809, 134 Pa. 616. 

5. U.S. — ^U. S. V. Certain Lands in 

City of Louisville, Jefferson Coun¬ 
ty, D.C.Ky., 9 P.Supp. 137, affirmed, 
C.C.A., 78 F.2d 684, certiorari 

granted U. S. v. Certain Lands 
in City of Louisville, 56 S.Ct. 154, 
296 U.S. 567, 80 L.Ed. 400, af¬ 
firmed 56 S.Ct. 594, 297 U.S. 726, 80 
L.Ed. 1009. 

20 C.J. p 586 note 14. 
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9. U.S.—^Ft. Leavenworth R. Co. v. 
Lowe, Kan., 5 S.Ct. 995, 114 U.S. 
525, 29 L.Ed. 264. 

20 C.J. p 586 note 15. 

7. U.S.—Old Dominion Land Co. v. 

U. S., Va., 46 S.Ct. 39, 269 U.S. 55. 
70 L.Ed. 162, affirming, C.C.A., 296, 
P. 20—U. S. V. 72 Acres of Land, 
More or Less, Situate in City of 
Oakland, Alameda County, D.C. 
Cal., 37 P.Supp. 297. 

Requisition of private property for 
war purposes see the C.J.S. title 
War §§ 22, 23, also 67 C.J. p 373 
note 29 et seq. 

& U.S.—^In re Military Training 
Camp in 'Prince George County, 
D.C.Va., 260 P. 986. 

20 C.J. p 586 note 17. 

9. U.S.—^U. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty, D.C.Ky., 9 P.Supp. 137, af¬ 
firmed, C.C.A., 78 P.2d 684, cer¬ 
tiorari granted U. S. v. Certain 
Lands in City of Louisville, 56 
S.Ct. 154, 296 U.S. 567, 80 L.Ed. 
400, affirmed 56 S.Ct. 594, 297 U. 
S. 726, 80 L.Ed. 1009. 

20 C.J. p 586 note 18. 

10. U.S.—^U. S. V. Certain Lands in 
City of Louisville, Jefferson Coun¬ 
ty, supra. 

20 C.J. p 586 note 19. 

11. N.H.-—Orr v. Quimby, 64 N.H. 
590. 

12. Ga.—Sheppard v. City of Edi¬ 
son, 132 S.E. 218, 161 Ga. 907. • 

La.—Ouachita Parish School Board 

V. Clark, 1 So.2d 64, 197 La. 131. 
Md.—Johnson v. City of Baltimore, 

148 A. 209, 158 Md. 93, 66 A.L.R. 
1488. 

Va.—School Board of City of Har¬ 
risonburg V. Alexander, 101 S.B. 
349, 126 Va. 407. 
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Land taken for a public schoolhouse,i3 school 

playground, school gymnasium,15 or athletic fieldi® 

is taken for a public use. 

A public institution for higher learning, as a 
state college or university, is a public use.i7 How¬ 
ever, college for the higher education of women 
cannot constitutionally be authorized to exercise the 
power of eminent domain, unless the qualified part 
of the public has an equal right, under the charter 
of the college, to its benefits.is 

Places of historical interest. The taking of plac¬ 


§ 65 

es of unusual historical interest is for a public use,i' 
such as national memorials commemorating the val¬ 
or and service of soldiers and sailors or other pub¬ 
lic servants.^® 

Disposal of garbage and refuse. The collection 
and disposal of garbage and refuse constitute a pub¬ 
lic use for which private property may be taken un¬ 
der the power of eminent domain.21 

§ 63. -Parks and Reservations 

Public parks and reservations are a public use for 
which private property may be condemned. 


13. N.T.—Board of Education of 
School Dist. No. 1, Town of Hemp¬ 
stead V. Harper, 19l N.Y.S. 273. 

20 C.J. p 586 note 22. 

Takingr is for ^'miuilclpal pnipose” 
Mass.—^Byfield v. City of Newton, 
141 N.E. 658, 247 Mass. 46. 

TTse of schoolhonse for military 
trainingr 

Property sought to be acquired by 
board of education of a union free 
school district as a site for the erec¬ 
tion of a school house is sought for 
a public use, although some part of 
the premises will be used for train¬ 
ing the school children under the 
state military training commission. 
—^Board of Education of School Bist. 
No. 1, Town of Hempstead, v. Har¬ 
per, 191 N.Y.S. 273, 

14. Iowa.—Oakland Independent 
School Disi v. Hewitt, 76 N.W. 
497, 105 Iowa 663. 

Wash.—State v. Chelan County Su¬ 
per. Ct., 124 P. 484, 69 Wash. 189. 

15. Cal.—Kern County Union High 
School Dist. V. McDonald, 179 P. 
180, 180 Cal. 7. 

16. D.C.—Commissioners of District 
of Columbia v. Shannon & Luchs 
Const. Co., 17 F.2d 219, 67 App.D.C. 
67. 

17. Minn.—State v. Knapp, 145 N. 
W. 967, 125 Minn. 194. 

Expansion 

(1) Condemnation of property 
necessary for the expansion of the 
Alabama Polytechnic Institute was 
held for a “public purpose.’*—Den¬ 
son V. Alabama Polytechnic Insti¬ 
tute, 126 So. 133, 220 Ala. 433. 

(2) Acts 37th Leg. c 137, passe.d 
April 1, 1921, authorizing the gov¬ 
ernor to appoint a commission to 
purchase or condemn lands adjacent 
to the State University for universi¬ 
ty purposes was not invalid as pro¬ 
viding for taking of property for 
private use because it authorized 
the board of regents of the uni¬ 
versity, by short period rental con¬ 
tracts, to realize a revenue on the 
land not put to immediate use, the 
act making- it mandatory that the 
revenue realized from such rentals 

29 C.J.S.-54 


should become part of the building 
fund of the University.—Cochran v. 
Cavanaugh, Tex.Civ.App., 252 S.W. 
284. 

Dormitories 

Erection and maintenance of 
dormitories for university was “pub¬ 
lic use” authorizing condemnation 
of property therefor.—Russell v. 
Trustees of Purdue University, 168 
N.E. 529, 201 Ind. 367, 65 A.L.R. 
1384. 

Groands surrounding library 

University of Southern California 
was held entitled to take by eminent 
domain land for use as portion of 
grounds surrounding newly con¬ 
structed university library building, 
to be landscaped and to be intersect¬ 
ed by paths to make entrance more 
readily accessible.—^University of 
Southern California v. Robbins, 37 
P.2d 163, 1 Cal.App.2d 523, certiorari 
denied Robbins v. University of 
Southern California, 55 S.Ct. 650, 
295 U.S. 738, 79 L.Ed. 1685. 

Eaw students’ dub and dormitory 

The acquisition of land by the 
state for the use of the regents of 
the university, on which was to be 
erected a building with funds do¬ 
nated by an alumnus for the pur¬ 
pose of housing a lawyers* club, of 
which all law students would be 
members, and also all practicing 
lawyers on election by the governors 
of the club, and which would fur¬ 
nish rooms and board to students 
and would use all profits from its 
operation as a fund for legal re¬ 
search, was manifestly a taking for 
a public use.—^People v. Brooks, 194 
N.W. 602, 224 Mich. 45. 

Bight of university to ezdude gen¬ 
eral public 

University organized as benevolent 
nonprofit corporation and open to 
all residents of state possessing re¬ 
quired educational qualifications 
was held entitled to power of emi¬ 
nent domain notwithstanding possi¬ 
bility that its articles of incorpora¬ 
tion might be amended or arbitrary 
ruling adopted so as to infringe 
rights which public may now enjoy. 
—^University of Southern California 
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V. Robbins, 37 P.2d 163, 1 CaLApp. 
2d 523, certiorari denied Robbins v. 
University of Southern California, 
55 S.Ct. 650, 295 U.S. 738, 79 L.Ed. 
1685. 

18. Conn.—Connecticut College for 
Women v. Calvert, 88 A. 633, 87 
Conn. 421, 48 L.R.A.,N.S., 485. 

19, U.S.—Roe V. State of Kansas 
ex rel. Smith, 49 S.Ct. 160, 278 U. 
S. 191, 73 L.Ed. 259. dismissing 
error State ex rel. Smith v. Kemp, 
261 P. 556, 124 Kan. 716—Barnidge 
V. U. S., C.C.A.MO., 101 P.2d 295. 

2a U.S.—Barnidge v. U. S., C.C.A. 
Mo., 101 F.2d 295—U. S. v. Certain 
Lands in City of Louisville, Jef¬ 
ferson County, D.C.Ky., 9 P.Supp. 
137, affirmed, C.C.A., 78 P.2d 684, 
certiorari granted U. S. v. Certain 
Lands in City of Louisville, 56 S. 
Ct. 154, 296 U.S. 567, 80 L.Ed. 400, 
affirmed 56 S.Ct. 594, 297 U.S. 726, 
80 L.Ed. 1009. 

Site of battle of Gettysburg 

The preserving and marking on 
the site of the battle of Gettysburg 
of the positions by the military or¬ 
ganizations at that battle is a public 
use or purpose.—U. S. v. Gettysburg 
Electric R. Co., Pa., 16 S.Ct. 427, 160 
U.S. 668, 40 L.Ed. 576, overruling 
U. S. V. Certain Tract of Land, C.C. 
Pa., 67 P. 869. 

Couveyaace by state to federal gov¬ 
ernment 

Proposed statute providing for 
purchase of land by city of Salem 
for memorial to sailors of Salem, 
and authorizing conveyance thereof 
to federal government without con¬ 
sideration under federal act provid¬ 
ing for preservation, of historic 
American sites, would not be viola¬ 
tive of constitutional presAsion re¬ 
lating to taking of property for 
“public use.”—In re Opinion of the 
Justices, 8 N.E.2d 753, 297 Mass. 567. 
Condemnation by state for use of 
United States see supra § 19. 

21- Mass.—^N. Ward Co. v. Boston 
Street Comrs., 104 N.E. 965, 217 
Mass. 381. 

Wash.—^Hoquiam v. Lenhart, 160 F- 
1196, 86 Wash. 625. 
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demned<36 The operation of ships has been deemed 
to be a public use.37 

On the other hand, other purposes have been held 
not to constitute a public use,*® ^s, for instance, the 
erection of a coal shed for coal to be sold for pri¬ 
vate profit.** Where a municipality already holds 
a perpetual lease of property for waterworks pur¬ 
poses, an appropriation of the fee for the same pur¬ 
poses merely to amortize the ground rent is not a 
taking for a public use."^® 

Flood control, etc. Flood control and soil con¬ 
servation are public uses for which private proper¬ 
ty may be condemned,notwithstanding incidental 
benefits to private interests.^* 

Fish and game. Statutes providing that land may 


be flowed for the purpose of creating a pond for 
fish-culture are not invalid as authorizing the tak¬ 
ing of property for private use, and it has been 
held that this is so, although the pond is maintained 
only for the profit and advantage of the owner.43 
The taking of oysters by the public, under license 
from the state, from lands and waters subject to its 
ownership and control is a public use, although the 
right is restricted to the citizens of the county with¬ 
in whose territory the fishery is located.^^ Howev¬ 
er, the appropriation of land for the establishment 
of free public fisheries is not a taking for a public 

use.** 5 

The establishment of game refuges is a public 
use.^* 


V. PROPEETY SUBJECT TO APPROPRIATION 


§ 65. In General 

In general all property, whether tangible or Intangible, 
Is subject to condemnation; but only such property may 
be taken in the particular case as is authorized by the 


statute under which the power Is being exercised. 

Generally speaking, the power of the state to take 
property, or to authorize the taking thereof,^'^ by 
the exercise of the right of eminent domain extends 


36. N.T.—^Holmes Electric Protec¬ 
tive Co. V. Williams. 127 N.E. 315. 
228 N.T. 407, reversing 168 N.T.S. 
746, 181 App.Div. 687. 

37- U.S.—^U. S. V. City of Hoboken, 
D.C.N.J., 29 F.2d 932. 

38. Clia>xLtauqi].a assoclatloni 

Statute giving Chautauqua asso¬ 
ciations right of eminent domain 
was held invalid as attempting to 
confer power of eminent domain on 
private corporation for purpose not 
constituting “public use.”—Fountain 
Park Co. v. Hensler, 155 N.E. 465, 199 
Ind. 95. 50 A.L.R. 1518. 

Ttlvate uulsasLoes 

Power of eminent domain does not 
imply power to condemn property 
for unlawful purposes, such as crea¬ 
tion of private nuisances.—^Anderson 
V. Town of Waynesville, 164 S.E. 
583, 203 N.C. 37. 

Sestraotlon of trees by gas 
Constitutional prohibition against 
damaging or taking of private prop¬ 
erty for public use without just 
compensation was held inapplicable 
in action against gas company for 
alleged destruction of trees between 
sidewalk and curbing by escaping 
gas as no public use was involved. 
—Kendall v. People’s Gas & Fuel 
Co., La.App.. 158 So. 254. 

39* • Iowa.—^Ferguson v. Illinois Cent. 
R, Co., 210 N.W. 604, 202 Iowa 508, 
54 A.L..R. 1. 

40, Ohio.—Sargent v. City of Cin¬ 
cinnati, 25 Ohio N.P., N.S., 89, af¬ 
firmed 144 N.E. 132, 110 Ohio St. 
444. 

41. XJ.S.—In re U. S., D.C.N.T., 28 F. 
Supp. 758—^U. S. v. Sixty Acres, 


More or Less, of Land in William¬ 
son County, D.C.Ill., 28 F.Supp. 
368—^U. S. V. Eighty Acres of Land 
in Williamson County, D.C.I11., 26 
F.Supp. 315. 

Kan.—Putnam v. City of Salina, 17 
P.2d 827, 136 Kan. 637, motion de¬ 
nied 22 P.2d 957, 137 Kan. 731. 
N.T.—Board of Black River Regu¬ 
lating Dist. V. Ogsbury, 196 N.T.S. 
281, 203 App.Div. 43, affirmed 139 
N.E. 751, 235 N.T. 600. 

Levees or dikes as public use see 
supra § 55. 

Kocal Character Of federal project 
That Crab Orchard Creek project 
may not be felt outside the state of 
Illinois does not prevent purposes 
of project from being “public pur¬ 
poses” as respects right of the 
United States to condemn.—^U. S. v. 
Eighty Acres of Land in Williamson 
County, D.C.I11., 26 F.Supp. 315. 

42. N.T.—^Board of Hudson River 
Regulating Dist. v. Fonda, J. & G. 
R. Co., 164 N.E. 541, 249 N.T. 445, 
modifying 228 N.T.S. 686, 223 App. 
Div. 358, affirming 217 N.T.S. 781, 
127 Misc. 866, and amendment of 
remittitur granted 166 N.E. 324, 
250 N.T. 559. 

43!. Mass.—Turner v. Nye, 28 N.B. 
1048, 154 Mass. 579. 14 L.R.A. 487. 

44* Md,—Shellfish Com'rs v. Mans¬ 
field, 94 A. 207, 125 Md. 630—Cox 
V. Revelle, 94 A. 203, 125 Md. 579, 
L.R.A.1915E 443. 

45. N.J.—Albright v. Sussex County 
Lake & Park Commission, 57 A. 
398, 69 A. 146, 71 N.J.Law 303, 309, 
108 Am.S.R. 749, 69 L.R.A. 768, 2 
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Ann.Cas. 48, reversing 53 A. 612, 68 
N.J.Law 523. 

20 C.J. p 585 note 98. 

43. U.S.—In re U. S., D.C.N.T., 28 
F.Supp. 768. 

47. U.S.—State of Georgia v. City 
of Chattanooga, Ga., 44 S.Ct. 369, 
264 U.S. 472, 68 L.Ed. 796—West¬ 
ern Union Telegraph Co. v. Louis¬ 
ville & N. R. Co., Ky., 42 S.Ct. 258, 
258 U.S. 13, 66 L.Ed. 437. 

Ind.—State v. Flamme, 26 N.B.2d 
917—Southern Indiana Gas & Elec¬ 
tric Co. V. City of Boonville, 20 
N.E.2d 648, 215 Ind. 552. 

Mass.—^In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 523. 

N.T.—^People ex rel, Horton v. Pren- 
dergast, 222 N.T.S. 29, 220 App. 
Div. 351, affirmed 162 N.E. 10, 248 
N.T. 215, appeal dismissed Horton 
V. Prendergast, 49 S.Ct. 177, 278 

U. S. 579, 73 L.Bd. 517. 

Tex.—Houston North Shore Ry. Co. 

V. Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 A.L.R. 1508—Mclnnis v. 
Brown County Water Improvement 
Dist. No. 1, Civ.App., 41 S.W.2d 
741, error refused, followed in Cox 
V. Brown County Water Improve¬ 
ment Dist. No. 1, 45 S.W.2d 1118, 
error dismissed, and Mclnnis v. 
Brown County Water Improvement 
Dist. No. 1, 45 S.W.2d 1118, error 
refused. 

Va.—School Board of City of Har¬ 
risonburg V. Alexander, 101 S.E. 
349, 126 Va. 407. 

9 C.J. p 1126 note 22—20 C.J. p 687 
note 37, p 600 note 79. 

Right to condemn property outside 
corporate limits see supra S 23. 
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to every species of property within its territorial 
jurisdiction, and to every variety and degree of in¬ 
terest therein, or at least extends to all private 
property.-^s The power of eminent domain extends 
to real estate,^^ all kinds of personal property,50 and 
even intangible or incorporeal rights ;5l and it is 
not limited to commodities affected with public in- 
terest.52 a contract is property which may be tak¬ 
en under the power of eminent domain either di¬ 
rectly or indirectly as the result of the condemna¬ 
tion of other property involving the contract.53 
Shares of stock in a corporation may be taken54‘ or 
their retirement effected,55 under the power of em¬ 
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inent domain. A restrictive covenant in a deed will 
not prevent the appropriation of the property to 
public use,56 nor can such appropriation be defeat¬ 
ed by the fact that the property sought to be taken 
by a municipal corporation is held subject to a 
covenant of quiet enjoyment entered into by the 

municipality.® 7 

While property of every kind is in general sub¬ 
ject to the power of eminent domain, only such 
property may be taken in a particular case as is ex¬ 
pressly authorized by the statute conferring the 
power, or is necessarily implied from the terms 
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Waterworks plant 
The fundamental right of a city 
to acquire by condemnation a water¬ 
works plant cannot be defeated by 
the suggestion that persons outside 
of the city now supplied by con¬ 
tract may be hereafter cut off from 
use of water.—Paris Mountain Wa¬ 
ter Co. V. City of Greenville, 96 S.E. 
546, 110 S.C. 36. 

Irrepealable tax 

Condemnation of land within a 
school district for a federal game 
refuge is not precluded by the fact 
that money has been lent to the dis¬ 
trict and an Irrepealable tax levied. 
—^U. S. V. 2,271.29 Acres, More or 
XfCss, of Land in La Crosse. Trem- 
peleau, Vernon, and Grant Counties, 
Wis., D.CWis., 31 F.2d 617. 

48. Iowa.—^Hoover v. Iowa State 
Highway Commission, 230 N.W. 
561, 210 Iowa 1. 

N.T.—Bronx Chamber of Commerce 
V. Pullen, 21 N.Y.S,2d 474, 174 
Misc.' 524. 

JN’.C.—^Yadkin County v. City of High 
Point, 8 S.E.2d 470, 217 N.C. 462— 
Parks V. Board of Com’rs of Lenoir 
County, 120 S.E. 46, 186 N.C. 490— 
Clifton V. Duplin Highway Com¬ 
mission, 111 S.E. 176, 183 N.C. 
211 . 

N.D.—Sheridan County v. Davis, 240 
N.W. 867, 61 N.D. 744. 

Public property see infra § 86. 
Property of nonresident 
Or.—^Holland-Washington Mortgage 

Co. V. County Court of Hood River 
County, 188 P. 199, 95 Or. 668. 
Partiotilar property or rights held 
subject to appropriation 

(1) Inventions secured by letters 
patent.—^Brady v. Atlantic Works, 
C.C.Mass., 3 F.Cas.No.1,794, 2 Ban. & 
A. 436, 4 Cliff. 408, reversed on other 
grounds 2 S.Ct. 225, 107 U.S. 192, 27 
L.Ed. 438. 

(2) Leasehold interests. 

Oa.—Pause v. Atlanta, 26 S.E. 489, 98 
Ga. 92, 58 Am.S.R. 290. 

Tenn.—^Union R. Co. v. Chickasaw 
Cooperage Co., 95 S.W. 171, 116 
Tenn. 594. 

(3) Right to use property under a 


lease or license.—^Mayor and Coun¬ 
cil of City of Baltimore v. Ercolano, 
184 A. 164, 170 Md. 341. 

(4) Claim of an American citizen 
against a foreign government.— 
Meade v. XJ. S., 2 Ct.Cl. 224. 

(5) A claim for injuries to land 
proposed to be taken.—^Morris Canal 
& Banking Co. v. Townsend, 24 Barb., 
N.Y., 658. 

Consents of abutting owners 
It has been held that the consents 
of the owners of lots abutting on a 
street to the construction of a street i 
railroad are not property rights sub- | 
ject to the power of eminent do¬ 
main.—^Hamilton, G. & C. Tract. Co. 
V. Parish, 65 N.E. 1011, 67 Ohio St. 
181, 60 L.R.A. 531. 

48. D.C.—^Willson v. McDonnell, 265 
F. 432, 49 App.D.C. 280, error dis¬ 
missed 42 S.Ct 46, 257 U.S. 665, 
66 L.Ed. 424. 

Mass.—In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 523. 

58. Mass.—In re Opinion of the Jus¬ 
tices, supra. 

20 C.J. p 588 note 41. 

51. U.S.—Cincinnati v. Louisville & 
Nashville R. Co., Ohio, 32 S.Ct 
267, 223 U.S. 390, 56 L.Ed. 481. 
Mich.—^Dunlap v. Toledo & A. A. R. 
Co., 15 N.W. 555, 50 Mich. 470. 

58. U.S.—Campbell v. Chase Nat. 
Bank of City of New York, D.C.N. 
Y., 5 F.Supp. 156, appeal dismissed 
U. S, V. Campbell, 54 S.Ct 455, 291 
U.S. 686, 78 L.Ed. 1073, motion de¬ 
nied 54 S.Ct 459, 291 U.S. 648, 78 
L.Ed. 1043, and affirmed, C.C.A., 
71 P.2d 669, 94 A.L.R. 708, certio¬ 
rari denied 55 S.Ct 108, 293 U.S. 
592, 79 L.Ed. 686, affirmed, C.C.A., 
Campbell v. Medalie, 71 F.2d 671. 
certiorari denied 55 S.Ct. 108, 293 
U.S. 592, 79 L.Ed. 686. 

53. U.S.—^Brooks-Scanlon Corp. v. 
U. S., 44 S.Ct 471, 265 U.S. 106, 68 
L.Ed. 934.—William Wrigley Jr., 
Co. V. U. S., 75 CtCl. 569. 

R.I.—Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 50 R.L 

853 


288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1553. 

20 C.J. p 588 note 43. 

Prohibition against impairing obli¬ 
gation of contract as affecting 
right of eminent domain see Con¬ 
stitutional Law § 282. 

54. Mass.—^In re Opinion of the 
Justices, 159 N.E. 55, 261 Mass. 
523. 

R.I.—^Narragansett Electric Lighting 
Co. V. Sabre. 147 A. 668, 66 A.L.R. 
1553, denying reargument 146 A. 
777, 50 R.I. 288, 66 A.L.R. 1553. 

20 C.J. p 588 note 49. 

55. Mass.—^In re Opinion of the 
Justices, 159 N.E. 70, 261 Mass. 
556—^In re Opinion of the Justices, 
159 N.E. 55, 261 Mass. 523. 

56. Cal.—Hanna v. Rodeo-Vallejo 
Ferry Co., 265 P. 287, 289, 89 Cal. 
App. 462, citing Corpus JUxis. 

Conn.—Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

Mo.—State ex rel. Britton v. Mulloy. 

61 S.W.2d 741, 332 Mo. 1107. 

Ohio.—^Norfolk & W. Ry. Co. v. Gale, 
162 N.E. 385, 119 Ohio St. 110, cer¬ 
tiorari denied Gale v. Norfolk & 
W. Ry. Co., 49 S.Ct. 93, 278 U.S. 571, 
73 L.Ed. 512. 

Tex.—City of Houston v. Wynne, Civ. 
App., 279 S.W. 916, error refused 
Wynne v. City of Houston, 281 S. 
W. 544, 115 Tex. 255. 

20 C.J. p 588 note 51. 

Flatted territory 

A municipality which extends its 
limits so as to take in platted terri¬ 
tory may condemn the reservations 
which are contained in maps and 
deeds relating to such territory.— 
Gwin V. City of Greenwood, 115 So. 
890, 150 Miss. 656, 58 A.L.R. 849. 
County as grantee 
A county granted a right of way 
and agreeing 'with the grantor to 
erect a bridge in a particular way 
is not thereby prevented from con¬ 
demning the bridge site and erecting 
a different kind of bridge.—^Brown v. 
Jefferson County, 101 So. 46, 211 
Ala. 517. 

57. Mass.—Brimmer v. Boston, 102 
Mass. 19. 
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:hereof.58 A constitutional provision against dividi¬ 
ng, or striking parts from, counties of a certain 
irea without a popular vote is not violated by the 
iction of the federal government in condemning 
land in such counties for a game refuge’.59 Under 
some statutes a highway commission cannot without 
the owner’s consent take the ground needed for the 
rounding of a corner of a road if a house, lawn, 
and ornamental trees are located at the comer.®® 
Money, Since, as indicated infra in § 97, com¬ 
pensation must ordinarily be made for all property 
which is taken by the right of eminent domain, the 
taking of money by the exercise of this power would 
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only amount to a forced loan.®i Hence the general 
proposition that private property of every descrip¬ 
tion may be subjected to the right of eminent do¬ 
main should be so limited as not to include the tak¬ 
ing of money, or an3rthing which passes as such 
and which the government may reach by taxation, 
except, perhaps, by the state at large in the case of 
a pressing and immediate public necessity.®® 

Private railroads, wharves, bridges, and levees. 
A private railroad®^ or private wharf®® is subject 
to^ condemnation. A private bridge or viaduct may 
be taken for a public bridge or highway®® and made 
free,®7 or it may be taken for a railroad,®® or its 


58- U.S.—Johnson v. U. S., 62 Ct.Cl. 
234. 

N.J.—^Benton & Holden v. Central R. 
of New Jersey, 196 A. 352, 123 N. 
J.Ea- 163, affirming Benton & Hold¬ 
en V. Central R. Co. of New Jer¬ 
sey. 194 A. 805, 122 N.J.Eq. 309. 
Pa.—^In re Madeira’s Land Condemna¬ 
tion, 145 A. 684, 296 Pa. 65. 

Va.—School Board of City of Harri¬ 
sonburg v. Alexander, 101 S.B. 349, 
126 Va. 407. 

20 C.J. p 588 note 38. 

^*The strict constmctioxL of eminent 
domain statutes applies both to the 
amount of property to be taken and 
to the quantum of the estate or in¬ 
terest.”—^Thomison v. Hillcrest Ath¬ 
letic Ass’n, Del., 5 A.2d 236. 

Physical property only 
The use of the words “plant and 
property,” “property,” and “land” in 
statutes governing condemnation pro¬ 
ceedings indicated an Intention that 
physical property only, and not cap¬ 
ital stock of a company, could be con¬ 
demned.—State ex rel. Cranfill v. 
Smith*, 48 S.W,2a 891, 330 Mo. 252, 
81 A.L.fl. 1066. 

Fartionlar constitntioual and statiu 
tory provisions oonstmed to per¬ 
mit condemnation of: 

(1) An electric light plant.—^Public 
Service Co. of Colorado v. City of 
Loveland, 245 P. 493, 79 Colo. 216. 

(2) Electric distribution plant own¬ 
ed by public utility holding an inde¬ 
terminate permit.—City of Lebanon v. 
Public Service Co. of Indiana, 14 N.E. 
2d 719, 214 Ind. 295, appeal dis¬ 
missed Public Service Co. of Indiana 
V. City of Lebanon, Ind., 59 S.Ct. 84, 
305 U.S. 558, 83 L.Ed. 352, rehearing 
denied 59 S.Ct. 143, 305 U.S. 671, 
83 L.Ed. 435. 

(3) Electric power company's dis¬ 
tribution system only, without other 
property of the company.—Wisconsin 
Power & Light Co. v. Public Serv¬ 
ice Commission, 286 N.W. 581, 232 
Wis. 43. 

(4) Lands necessary for the con¬ 
struction of a connecting railroad 
track.—Chicago, M. & St. P. Ry. Co. 


V. Pranzen, 122 N.E. 492, 287 Ill. 
346. 

(5) Endowed school lands.—^U. S. 

V. Forty Acres, More or Less, of 
Land. Described as NE NW 
Sec. 16, Township 7 North, Range 36 
East of Boise Meridian, In Jeffer¬ 
son County, D.C.Idaho, 24 F.Supp. 
390. 

(6) Property on which viaduct had 
been constructed.—State ex rel. Bru- 
ening Realty Co. v. Thomas, 211 S. 

W. 667, 278 Mo. 85. 

(7) A water wheel.—^Kuehler v. 
Texas Power Corporation, Civ.App., 
9 S.W.2d 435, affirmed 13 S.W.2d 667, 
118 Tex. 224. 

(8) The stock or interests of dis¬ 
senting stockholders on the transfer 
of the property of one public utility 
to another. 

N.H.—^Perkins v. New Hampshire 
Power Co., 11 A.2d 811, 90 N.H. 
534, affirmed on rehearing 13 A.2d 
475, 90 N.H. 634, 

R-I.—^Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 50 R.I. 
288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1553. 

(9) Not only the surface of land 
but also the ground necessary for un¬ 
derground conduits and pipes.— 
Smouse v. Kansas City Southern Ry. 
Co., 282 P. 183, 129 Kan. 176. 

69. U.S.—U. S. V. 2,271.29 Acres, 
More or Less, of Land in La 
Crosse, Trempeleau, Vernon, and 
Grant Counties, Wis., D.C.Wis., 31 
P.2d 617. 

ea Iowa.-Reed v. Iowa State High- 
' way Commission, 266 N.W. 47, 221 
Iowa 500—^Hicks v. Iowa State 
Highway Commission, 266 N.W. 51, 
221 Iowa 509—Butterworth v. State 
Highway Commission, 232 N.W. 
760, 210 Iowa 1231. 

**BoiUkd’* defined 

The word “round” in such a statute 
means to give curved form to; not 
angular; to go round wholly or in 
part; to go about comer or point.— 
Butterworth v. State Highway Com¬ 
mission, supra. 

61. Cal.—^Emery v. San Francisco 
Gas Co., 28 Cal. 346. 
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62. Ala.—Beeland Wholesale Co. v. 
Kaufman, 174 So. 516, 520, citing 
Corpus Juris. 

20 C.J. p 588 note 55. 

63. N.Y.—People v. Brooklyn, 4 N. 
Y. 419, 55 Am.D. 266, reversing 9* 
Barb. 535. 

Pa.—Hammett v. Philadelphia, 65 Pa. 

146, 152, 3 Am.R. 616. 

20 C.J, p 589 note 66. 

64. Wash.—State v. King County 
Super.Ct, 90 P. 663, 46 Wash. 516. 

20 C.J. p 589 note 57. 

Ibateral railroad of quarry owner 
A statute authorizing the owners: 
of quarries to construct a lateral' 
railroad over Intervening lands does: 
not permit the appropriation of the 
lateral railroad of another quarry 
owner or the Joint use of such rail¬ 
road; and It is immaterial that the* 
right of way of such other owner 
was acquired by purchase.—^Indian¬ 
apolis Oolitic Stone Co. v. Alexander* 
King Stone Co., 190 N.B. 57, 206 Ind.. 
412. 

65. La.—^Hart v. Baton Rouge, IV* 
La.Ann. 171—Shepherd v. New Or¬ 
leans, 6 Rob. 349, 41 Am.D. 269. 

20 C.J. p 596 note 54 [c3. 

66. Ky.—^Bloxton v. State Highway 
Commission, 8 S.W.2d 392, 226 Ky. 
324. 

Mo.—State ex rel. Bruenlng Realty 
Co. V. Thomas, 211 S.W. 667, 278 
Mo. 85. 

Wis.—^Muscoda Bridge Co. v. Wor- 
den-Allen Co., 219 N.W. 428, 136 
Wis. 76. 

20 CJ. p 589 note 68. 

Public acquisition of toll bridge gen¬ 
erally see Bridges § 34. 

Authority to purchase 
An act appropriating fund for “pur¬ 
chase” of toll bridge did not pre¬ 
clude acquisition of bridge by con¬ 
demnation.—State ex rel. Purey v. 
Superior Court for Douglas County, 
70 P.2d 1043,*^ 191 Wash. 235. 

67- Wash.—State ex rel. i^remertDn> 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 993, 
194 Wash. 7, citing CSorpns Juris-. 

9 C.J. p 451 note 50. 

68 - Conn.—Enfield Toll Bridge Co- 
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value impaired by the erection of another bridgfe.®^ 
The trustees of a reclamation district organized for 
the purpose of reclaiming overflowed and swamp 
lands, and empowered to construct levees and em¬ 
bankments, may acquire levees, built by the owners 
of land for their own protection.^® 

Land owned by Indians may be taken under the 
power of eminent domain for public use.^i The 
United States may take such lands, '^2 although they 
are held in fee simple under patents from the Unit¬ 
ed States,^2 and so may a state having the ultimate 
property in and control over land within an Indian 

reservation.74 

Private schools and places of worship. Land used 
for the purposes of a private schools or place of 
worship^® may be taken for public use in like man¬ 
ner as other private property. 

Property of persons under disability. The exer¬ 
cise of the power of eminent domain is not affected 
by any disability of the landowner, either of cover¬ 
ture^*^ or of infancy.72 

§ 66. Land and Its Appurtenances Generally 

Authority to condemn land will extend to the soli 


§ 66 

and everything attached to it. The fee or a lesser in¬ 
terest may be taken. 

The term “land” or “real estate” as used in refer¬ 
ence to the right of eminent domain includes ev¬ 
erything which is embraced by the term where used 
in its legal sense.'^^ jt includes not only the soil 
but also everything attached to it,*® whether at¬ 
tached by the course of nature, as trees, herbage, 
water, mines, and minerals,*^ or by the hand of 
man, as buildings, fences, or other structures.*^ 
Further, statutes permitting the condemnation of 
land warrant condemnation of not only the fee,** 
but also of every estate or use in the land capable 
of segregation and ownership,*4 such as incorporeal 
hereditaments, and other rights and privileges inci¬ 
dental to the land and necessary to a complete ti¬ 
tle.* 5 The right to take land does not depend on 
whether the title is in possession or in expectan¬ 
cy.** Whatever rights the owner of the fee in 
lands may have left after certain easements have 
been appropriated are subject to condemnation.**^ 
Where land granted to a railroad company reverts 
to the grantor for breach of condition subsequent, 
the company is not precluded from subsequently ac¬ 
quiring the land by condemnation.** 
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V. Hartford & New Haven R. Co., 
17 Conn. 40, 42 Am.D. 716, 17 Conn. 
454. 44 Am.D. 556. 

69. Conn.—^Enfield Toll Bridgre Co. v. 
Hartford & New Haven R. Co., su¬ 
pra. 

Tenn.—^Red River Bridge Co. v. 
Clarksville, 1 Sneed 176, 60 Am.B. 
143. 

70. Cal.—Reclamation Dist. No. 642 
V. Turner, 37 P. 103 l 8, 104 Cal. 334. 

71. Okl.—Slemp v. City of Tulsa, 
281 P. 280, 139 Okl. 76, appeal dis¬ 
missed and certiorari denied 50 S. 
Ct. 407, 281 U.S. 703, 74 L.Ed. 1127. 

20 C.J. p 589 note 66. 

72. U.S.—^Kindred v. Union Pac. R. 
Co., Kan., 32 S.Ct. 780, 225 U.S. 
582, 56 L.Ed. 1216. 

31 C.J. p 504 note 16. 

73. U.S.—Cherokee Nation v. South¬ 
ern Kansas R. Co., Ark., 10 S.Ct. 
965, 135 U.S. 641, 34 L.Ed. 295, re¬ 
versing on other grounds, D.C., 
33 F. 900. 

74. N.T.—Jemsen v. Bell Tel. Co., 
79 N.E. 728, 186 N.T. 493. 

31 C.J. p 504 note IS. 

75. Me.—Belfast Academy v. Sal- 
mond, 11 Me. 109. 

7& Ga.—^Macon & A. R. Co. v. Riggs, 
13 S.E. 312, 87 Ga. 158. 

Pa.—^Rittenhouse v. Creasy, 12 Luz. 
Leg.Reg. 14. 

. 77. Tenn.—^East Tennessee, etc., R. 
Co. V. Love, 3 Head 63. 

78. Mo.—Ancell v. Southern Illinois 


& M. Bridge Co., 122 S.W. 709, 223 
Mo. 209. 

Okl.—Slemp v. City of Tulsa. 281 P. 
280, 139 Okl. 76, appeal dismissed 
and certiorari denied 50 S.Ct. 407, 
281 U.S. 703, 74 L.Ed. 1127. 

79. Okl.—^Harn v. State, 87 P.2d 127, 
131, 184 OkL 306, citing Corpus Jn- 
zis. 

20 C.J. p 589 note 68. 

80. Tex.—^McGee Irr. Ditch Co. v. 
Hudson, 22 S.W. 967, 85 Tex. 587. 

81. Tex.—^McGee Irr. Ditch Co. v. 
Hudson, supra. 

20 C.J. p 589 note 72. 

82. Tex.—^McGee Irr. Ditch Co. v. 
Hudson, supra. 

20 C.J. p 589 note 69. 

83- U.S.—U. S. V. Meyer, C.C.AI11., 
113 F.2d 387. 

Ark.—^Young v. City of Gurdon, 275 
S.W. 890, 169 Ark. 399. 

Okl.—Ham v. State, 87 P.2d 127. 
184 Okl. 306. 

Acquisition of fee or lesser interest 
generally see infra § 450. 

84. Okl.—^Harn v. State, supra. 

20 C.J. P 589 note 72 [bj. 

Interest of railroad lessee 

It has been held that the usufruc¬ 
tuary Interest of the lessee of a rail¬ 
road belonging to the state is not 
subject to condemnation as an in¬ 
dependent interest in land.—Western 
Union Tel. Co. v. Western & A. R. 
Co., 83 S.E. 135, 142 Ga. 632. 

85. Md.—Davis v. Board of Educa- 
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' tion of Anne Arundel County, 170 
A 590, 166 Md. 118. 

Pa.—School Dist. of Spring Gar¬ 
den Tp. V. Shimmelbinder, 51 York 
Leg.Rec. 131. 

Tex.—Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 A.L.R. 1508. . 

20 C.J. p 589 note 70. 

Easements see infra § 69. 
Beversioners and abutting owneprs 
Rights of owners of reversion and 
abutting property owners in orna¬ 
mental strip of land in middle of 
street constitute private property 
and may be acquired by condemna¬ 
tion.—City of Detroit v. Judge of 
Recorder's Court of City of Detroit, 
234 N.W. 446, 253 Mich. 6. 

Franchises appurtenant to land 
may, it seems, be taken under a leg¬ 
islative authorization to condemn 
land if it clearly appears from the 
language used that such was the leg¬ 
islative intent.—^Enfield Toll Bridge 
Co. V. Hartford & New Haven R. Co., 
17 Conn. 464, 44 Am.D. 656. 

86. Mass.—^Balch v. Essex County, 
103 Mass. 106. 

87- Wash.—State v. Superior Court 
in and for Wahkiakum County, 199 
P. 755, 116 Wash. 457—State v. 
King County Super. Ct., 90 P. 663, 
46 Wash. 516. 

88i N.J.—Ocean Grove M. E. Church 
Camp Meeting Assoc, v. Public 
Utility Comrs., 82 A 306, 82 N.J. 
Law 309—^Bouvier v. Baltimore & 
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Exemptions, Under some statutes particular 
kinds of land are exempt from appropriation for 
specified uses.^® Such lands cannot be taken under 
a general power of appropriation, an express grant 
of power to take such lands being necessary. 

§ 67. Timber, Gravel, and Other Materials for 
Construction of Improvement 

The natural resources of land such as timber, gravel, 
and stone may be taken under the power of eminent 
domain. 

Earth, stone, and gravel may be taken for con¬ 
struction and repairs, at least where statutes so per- 
mit,9l and a person or corporation engaged in the 
construction of a public improvement may enter up¬ 
on adjoining land and condemn thereon the mate¬ 
rials required for such const ruction. 9 2 So a rail¬ 
road company having acquired a right of way is en¬ 
titled to use so much of the timber, earth, gravel, 
stone, and other materials thereon as may be nec¬ 
essary for the proper construction or repair of its 
roadway, either in adjacent localities or else¬ 
where,2 2 and may be authorized to take materials 
from lands outside of its right of way;®^ but the 
company cannot sell or otherwise convert such ma¬ 
terials to its own use except for the purposes above 
stated.25 The right to remove timber is not con¬ 
fined simply to that actually growing on the track; 


any timber that interferes with the safe and con¬ 
venient running of cars may be removed.26 Lijce- 
wise a corporation maintaining a* line on its right 
of way to convey electric power may acquire the 
right to cut trees on adjoining property, which are 
dangerous to the line. 2 7 Where the public have 
acquired an easement for a street or highway, the 
earth and other material necessarily removed in the 
process of construction or repair may be used on 
other portions of the road;26 and this rule applies 
to turnpike companies.22 

§ 68. Buildings, Gardens, and Orchards 

Dwellings may be condemned unless exempt by stat¬ 
ute, the exemption applying only to dwellings occupied 
bona fide. Under some statutes gardens, yards, orchards, 
and various structures cannot be condemned. 

Dwellings and other buildings. In the absence of 
statutory prohibition a dwelling house or other 
building may be taken or removed under the right 
of eminent domain like any other species of real 
estate,^ and the legislature may constitutionally pro¬ 
vide that, in taking lands, the buildings thereon may 
be taken absolutely, or that no interest in the build¬ 
ings shall be taken.2 The owner may be compelled 
to remove the buildings from the part of the land 
taken, in case he has land left to which they may 


N. T. K. Co„ 53 A. 1040, 69 N.J. 
Law 149. 

89. SclLool site 

(1) Under some statutes lands 
which have been used for commer¬ 
cial purposes for a specified period 
cannot be condemned for a school 
site.—City of Binghamton v. Buono, 
208 N.T.S. 60, 124 Misc. 203. 

(2) Statutes limiting the land to be 
condemned for a school site to a 
specified area and to land on which 
no residence is located were held 
inapplicable, in view of other stat¬ 
utes, to boards of education of cit¬ 
ies of a particular class.—Bell’s 
Committee v. Board of Education of 
Harrodsburg, 234 S.W. 311, 192 Ky. 
700. 

90. Ohio.—Board of Education of 
City of Akron v. Proprietors of 
Akron Rural Cemetery, 144 N.B. 
113, 110 Ohio St. 430. 

91. Wash.—^Armstrong v. City of Se¬ 
attle, 38 P.2d 377, 180 Wash. 39, 97 
A.L.R. 826. 

20 C.J, p 589 note 79. 

Top soil 

The word ’"earth” as used in a stat¬ 
ute permitting condemnation thereof 
includes top soil.—State Highway and 
Public Works Commission v. Basket, 
193 S.E. 16, 212 N.C. 221. 

CaUehe 

A statute prohibiting condemnation 


of land having a content of precious 
metal sufficient to make land of val¬ 
ue as a mineral-producing property 
does not prevent the condemnation of 
land for the purpose of securing 
caliche for use on a public highway. 
—Board of Com’rs of Roosevelt 
County V. Good, 105 P.2d 470, 44 N. 
M. 495. 

92. U.S.—U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
.Vogle, D.C.Ky., 28 P.Supp. 454, 
455, citing Corpus Juris. 

Mo.—State ex rel. State Highway 
Commission of Missouri v. Park, 
15 S.W.2d 785, 322 Mo. 293. 

20 C.J. p 590 note 80. 

Noncontiguous property 
A statute authorizing the acquisi¬ 
tion of earth necessary and suitable 
for road construction did not require 
that earth be taken only from land 
contiguous to highway on which it 
was to be used.—State Highway and 
Public Works Commission v. Basket, 
193 S.E. 16, 212 N.C. 221. 

93- Ala.—Southern Ry. Co. v. Clarke, 
82 So. 516, 203 Ala. 248. 

Pa.—Hall V. Delaware, L. & W. R. 
Co„ 113 A. 669, 270 Pa. 468, 21 4 l . 
L.R. 1128, citing Corpus Juris. 

20 C.J. p 590 note 81. 

Rights as to possession and use of 
property acquired by condemnation 
generally see infra § 451. 
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94. S.D.—Chicago, M. & St. P. R. Co. 
V. Mason, 122 N.W. 601, 23 S.D. 564. 

20 C.J. p 590 note 82. 

95. Pa.—^Hall v. Delaware, Li. & W. 
R. Co., 113 A. 669, 270 Pa. 468, 21 

. A.L.R. 1128, citing Corpus Juris. 

20 C.J. p 690 note 83. 

96. Ill.—Toledo, W. & W. R. Co. v. 
Green, 67 Ill. 199. 

20 C.J. p 590 note 84. 

97. N.C.—Yadkin River Power Co. 
V. Wissler, 76 S.E. 267, 160 N.C. 
269, 43 li.R.A.,N.S., 483, Ann.Cas. 
1914C 268. 

9a N.T.—Hymes v. Esty, 31 N.E. 
105, 133 N.T. 342—Roberts v. Sad¬ 
ler, 10 N.B. 428, 104 N.Y. 229, 68 
Am.R. 498. 

20 C.J. p 590 note 86. 

Stomoval must be for improvement 
of highway 

Ind.—Anderson v. Bement, 41 N.E. 

647, 13 Ind.App. 248. 

20 C.J. p 590 note 86 [a]. 

99. Mass.—Tucker v. Tower, 9 Pick. 

109, 19 Am.D. 350. 

20 C.J. p 590 note 87. 

1. Pa.—Reeves v. Philadelphia 

Suburban Water Co., 186 A. 362, 

287 Pa. 376, error denied 136 A. 526, 

288 Pa. 418. 

20 C.J. p 590 note 88. 

2. N.J.—^Mangles v. Hudson County, 
65 N.J.Law 88, 25 A, 322, 17 L.R.A 
785. 
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be removed.^ Under some statutes the taking or de¬ 
struction of dwelling houses or other buildings is 
prohibited.^ • The prohibitory provisions of some of 
these statutes, however, have been held not to ap¬ 
ply to state institutions expressly authorized to con¬ 
demn lands and buildings,® or to railroad companies 
authorized by general statute to take as much ad¬ 
joining land as is necessary, when public necessity 
requires the straightening, widening, or otherwise 
improving, of their roads.® While the taking of a 
dwelling house is prohibited under some statutes 
unless the line of the proposed railroad or canal can¬ 
not be diverted from that proposed, without great 
public loss or inconvenience,^ such statutes do not 
apply to an appropriation for the purpose of widen¬ 
ing a street.® 

In order that a dwelling house may have the pro¬ 
tection given by statute the construction and occu¬ 
pancy thereof must be bona fide.® Hence, moving 
into a dwelling after a road has been projected, 
merely to obtain the benefit of the statute,^® or put¬ 
ting up a building on the line of a proposed way 


§ 68 

after application has been made for the establish¬ 
ment of the way,^i will not suffice; and uncomplet¬ 
ed buildings, without windows or doors, and not 
occupied or reasonably capable of occupancy, are 
not protected.i2 a bona fide occupancy by a ten¬ 
ant has been held in some jurisdictions sufficient to 
entitle the owner to the exemption,^® but in other 
jurisdictions it is held that a dwelling house is not 
exempt unless occupied by the owner himself.^^ 

It has been held that a yard or curtilage, or so 
much thereof as is reasonably necessary to the en¬ 
joyment of a dwelling house, is exempt under a stat¬ 
ute exempting a dwelling house,i® although there 
are decisions to the contrary.^® The exemption in 
favor of a “dwelling house” has been held not to 
include a garden or orchard.!*^ A billiard room 
adjoining a hotel and used exclusively in connection 
with, and as part of, such hotel is within the ex- 
emption.1® 

Gardens, yards, and orchards are exempt from 
condemnation under some* statutes.^® Such stat- 


3. N. J.—Mangles v. Hudson County, | 
supra. I 

20 C.J. p 590 note 89. 

N.Y.—Board of Education of Vil¬ 
lage School Dist. of Town of Ma¬ 
lone V. O’Rourke, 181 N.Y.S. 21, 
191 App.Dlv. 317. 

Va.—School Board of City of Harri¬ 
sonburg V. Alexander, 101 S.B. 349, 
126 Va. 407. 

20 C.J. p 590 note 90. 

ProhibltlozLS held Inapplicable 

(1) A statute prohibiting the con¬ 
demnation of residences does not pre¬ 
vent the condemnation of the inter¬ 
est of an abutting house owner in the 
street.—State v. Superior Court for 
Cowlitz County, 250 P. 466, 141 Wash. 
71. 

(2) A statute prohibiting towns 
from laying out highways through 
buildings has been held inapplicable 
to villages.—^Mueller v. Brotz, 173 N. 
W. 219, 169 Wis. 526. 

Szemptiou as to land around dwell¬ 
ing 

(1) A statutory provision that no 
cemetery shall be laid out within a 
certain distance of a dwelling house 
does not prohibit the taking of a 
dwelling house and land on which 
it stands.—Crowell v. Londonderry, 
63 N.H. 42. 

(2) It has also been decided that 
a statute prohibiting a railroad com¬ 
pany from invading the dwelling 
house of any person for any space 
within a specified distance therefrom 
does not prohibit the company from 
laying out its road on its own land, 
even though the road thereby comes 
within such distance.—Richmond & 


York River R. Co. v. Wicker, 13 
Gratt, 375, 54 Va. 375. 

5. Va.—^Burger v. State Female Nor¬ 
mal School, 77 S.B. 489, 114 Va. 
491. 

6. Pa.—^Reeves v. Philadelphia 

Suburban Water Co., 135 A. 362, 

287 Pa. 376, error denied 136 A. 526, 

288 Pa. 418—^Norris v. Pittsburgh, 
B. & L. E. R. Co.. 123 A. 483, 278 
Pa. 549. 

20 C.J. p 591 note 92. 

7. La.—^Louisiana & A. R. Co. v. 
Moseley, 41 So. 585, 117 La. 313. 

8. La.—Shreveport v. Noel, 38 So. 
137, 114 La. 187. 

9. N.J.—^Whlttingham v. Hopkins, 
57 A. 402, 70 N.J.Law 322. 

20 C.J. p 591 note 97. 
la Pa.—Johnson v. Philadelphia & 
Reading Terminal R, Co., 33 Wkly. 
N.C. 184. 

20 C.J. p 591 note 97. 

11. N.Y.—People v. Harris, 63 N.Y. 
391—Carris v. Waterloo Highway 
Comrs., 2 Hill 443. 

20 C.J. p 591 note 98. 

12. N.J.—Whiftingham v. Hopkins, 
57 A. 402, 70 N.J.Law 322. 

13. W.Va.—McConiha v. Guthrie, 21 
W.Va. 134—Chesapeake & Ohio R. 
Co., V. Pack, 6 W.Va. 397. 

20 C.J. p 591 note 1. 

Ijease to school board 
A building erected as a residence 
and used as such until temporarily 
leased to school board for kinder¬ 
garten work and janitor’s residence, 
and which had been purchased by 
person who expected to occupy it as 
a residence as soon as she could get 
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possession, was a dwelling house 
within statute on eminent domain.— 
School Board of City of Harrison¬ 
burg V. Alexander, 101 S.E. 349, 126 
Va. 407. 

14. La.—^Louisiana & A. R. Co. v. 
Moseley, 41 So. 585, 117 La. 313. 

N.C.—Raleigh, etc., R. Co. v. Meck¬ 
lenburg Mfg. Co., 82 S.B. 5, 166 N. 
C. 168, L.R.A.1916B 1079. 

15. Pa.—Sutton v. Pennsylvania R. 
Co., 60 A. 1090, 211 Pa. 554. 

20 C.J. p 591 note 3. 

16. Me.—^Wells v. Somerset & Ken¬ 
nebec R. Co., 47 Me. 345. 

17. Me.—^Wells v. Somerset & Ken¬ 
nebec R. Co., supra. 

18. N.J.—Rogers v. Troth, 36 N.J. 
Law 422, reversing Pancoast v. 
Troth, 34 N.J.Law 377. 

19. N.Y.—^Board of Education of Vil¬ 
lage School Dist. of Town of Ma¬ 
lone V. O’Rourke, 181 N.Y.S. 21, 
191 App.Div. 317. 

Va.—School Board of City of Har¬ 
risonburg V. Alexander, 101 S.B. 
349, 126 Va. 407. 

20 C.J. p 591 note 94, p 592 note 7. 
“Garden” defined 

(1) A garden is “a piece of ground 
appropriated to the cultivation of 
herbs, small fruits, or vegetables."— 
Hubei V. McAdon, 180 N.W. 994, 995, 
190 Iowa 677. 

(2) Other definition see 20 O.J. 
p 592 note 7 [a]. 

“Orchard” defined 

(1) “An ‘orchard’ may be defined 
as a plantation or inclosure contain¬ 
ing fruit trees, such as apples, peach¬ 
es, cherries, plums, or the like."— 
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utes do not apply to gardens made on a right of 
way after completion of the track but before the 
company had taken actual possession of the land on 
which the garden was made,20 and under a statute 
providing that a road shall not be opened through 
any inclosure while there is a crop growing in the 
same, a crop planted after the passage of an order 
establishing the road is not protected It has been 
held that the term “garden,” as used in these stat¬ 
utes, includes only land actually in cultivation, and 
not all the land inclosed,^^ and that a highway may 
be extended through an orchard if the owner’s ben¬ 
eficial use and enjoyment thereof are not interrupt- 
ed.23 “Ornamental ground,” within a statute pro¬ 
hibiting the taking thereof, means ground essential¬ 
ly devoted to decorative purposes, as a landscape.^^ 

Miscellaneous structures. Under some statutes 
outhouses,25 mill yards,^® or specified structures 
which have existed for a prescribed period^^ are 
exempt from condemnation. A tobacco shed, where 
tobacco is cured and made marketable, is not a 
“building or fixture used for the purpose of trade 
or manufacture” within a statute prohibiting the 


laying out of highways through such a building.^s 
Cow stables, wagon sheds, and chicken houses are 
within the term “buildings and fixtures-’’^® An ex¬ 
emption in favor of “buildings now erected” does 
not include a house of which only the party wall 
and the front foundation of the cellar wall are 
left.*® The protection accorded to a “mill or fac¬ 
tory in operation” includes one operated by steam 
power as well as one operated by water power.*i 
Such protection extends to appurtenances necessary 
to the operation of the mill or factory, but not to 
property from which the crude material is taken for 
supplying the same.** 

§ 69. Easements 

Easements may be condemned under authority to 
condemn “land” or “real estate.” 

An. easement appurtenant to land is property sub¬ 
ject to the power of eminent domain.** Thus the 
easement owned by an individual in a public street 
or highway may be subjected to use for a public 
telegraph or telephone line.*^ A statute giving the 
right to condemn “land” or “real estate” will be 


Hubei V. MoAdon, 180 H.W. 994, 995, 
190 Iowa 677. 

(2) Other hoi dinars as to what con¬ 
stitutes an orchard see 20 C.J. p 592. 
note 7 [b]. 

Baaffe for poultry 
A statute prohibiting the acquisi¬ 
tion without the owner's consent of 
yards necessary to the use of build¬ 
ings prevents the condemnation of 
premises reasonably necessary as a 
range for poultry in connection with 
poultry houses.—Central School Dist. 
No. 1 of Town of Clymer v. San 
Previvo, 13 N.T.S.2d 693, 257 App. 
Div. 1029, affirmed Central School 
Dist. No. 1 of Towns of Clymer, 
Harmony and French Creek v. Sen 
Previvo. 25 N.E.2d 979, 282 N.T. 631. 
SOu N.C.—^Dargan v. Carolina Cent. 

R. Co., 42 S.E. 979, 131 N.C. 623. 

20 C.J. p 592 note 8. 

21. Ala.—^Thompson v. State, 20 Ala. i 
64. 

22. N.T.—^People v. Greenburgh, 57 | 

N.Y. 549—^People v. Horton, 8 Hun | 
357. I 

20 C.J. p 692 note 10. j 

23. N.T.—Snyder v. Trumpbour, 38 
N.T. 355, 7 Transcr.A. 63—Snyder I 
v. Plass, 28 N.T. 465. 

24. Iowa.—Hubei v. McAdon, 180 N. 
W. 994, 190 Iowa 677. 

25. Ho.—Willoughby v. Shipman, 28 
Mo. 50. 

SsoAnz house 

The term “outhouse” includes a 
spring house.—Willoughby v. Ship- 
man, supra. 


26. N.T.—People v. Kingman, 24 N. 
Y. 659. 

Ground adjoining a sawmill and 
used for piling logs, the limits of 
which are not fixed by fences or 
visible boundaries, is not a “mill 
yard.”—^People v. Kingman, supra. 

27. N.T.—Board of Education of 
Village School Dist. of Town of Ma¬ 
lone V. O’Rourke, 181 N.T.S. 21, 191 
App.Div. 317. 

Znolosures of <me year’s standing 
Ind.—Cummins v. Shields, 34 Ind. 
154—^Baker v. Gowland, 76 N.B. 
1027, 37 Ind.App. 364. 

2& Wis.—Sharpe v. Hasey, *114 N. 
W. 1118, 134 Wis. 618. 

29. Wis.—Smart v. Hart, 44 N.W. 
514, 76 Wis. 471. 

20 C.J. p 592 note 17. 

30. Pa.—^Philadelphia v. Johnson, 11 
Phlla. 197. 

31. Ga.—Stribbling v. Georgia R. & 
Power Co., 78 S.E. 42, 139. Ga. 
676. 

32. Ga.—^Beuchler v. Georgia R. & 
Power Co., 78 S.E. 121, 139 Ga. 
724. 

33. Mass.—^Beals v. Inhabitants of 
Brookline, 139 N.E. 492, 245 Mass. 
20 . 

Mich.—^Dunnebacke v. Detroit, G. H. 
& M. Ry. Co., 227 N.W. 811, 248 
Mich. 450. 

Pa.—Galley v. Wilkinsburg Real Es¬ 
tate & Trust Co., 129 A. 446, 283 
Pa. 381—^Harrisburg Light & Pow¬ 
er Co. V. Sebastian, 11 Pa.Dist & 
Co. 30. 


Wyo.—^Hirt v. City of Casper, 103 P. 

2d 394, 399. citing Corpus Juris. 

20 C.J. p 593 note 35. 

Conditional right of way 
A railroad owning a right of way 
subject to a condition subsequent 
may by condemnation acquire the 
same right of way without any con¬ 
ditions of forfeiture.—^Houston North 
Shore Ry. Co. v. Tyrrell, 98 S.W.2d 
786, 128 Tex. 248, 108 A.I..R. 1508. 

One easement may be superim¬ 
posed on another through condem¬ 
nation.—^Monetaire Min. Co. v. Co¬ 
lumbus, Rexall Consol. Mines Co., 
174 P. 172, 63 Utah 413. 

Purpose of oondemnatlon 

Under governing statutes It has 
been held that an abutting owner’s 
easement In a street could not be 
taken In condemnation proceedings 
for school purposes; such an ease¬ 
ment should be taken in proceedings 
for street purposes.—^In re School 
Site on Avenue M., Borough of Brook¬ 
lyn, City of New York, 219 N.T.S. 
545, 128 Misc. 525. 

Peteimiuatiou of uatuxu of easement 

Nature of fiowage easement which 
secretary of war was authorized to 
acquire under statute carrying into 
effect provisions of treaty with Can¬ 
ada may be ascertained by examining 
provisions of treaty where statute 
does not define nature of such ease¬ 
ment.—^Karlson v. U. S., C.C.A.Minn., 
82 F.2d 330. 

34. Ill.—Postal Tel.-Cable Co. v. 
Eaton, 49 N.E. 365, 170 Ill. 513, 62 
Am.S.R. 390, 39 L.RA. 722. 

Ind.—^Magee y. Overshiner, 49 N.E. 
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held to include easements,^ as a right of 

way,36 especially where the statute declares that 
those words shall include lands, hereditaments, and 
all rights thereto and interests therein.37 

§ 70. Franchises 

Franchises may be condemned provided the right 
to do so has been clearly granted. 

A franchise must be surrendered up for a public 
use, like any other property, on just compensation 
being made.®® The rule extends to franchises per¬ 
taining to street railroads,®® turnpikes and plank 
roads,^6 toll bridges,^! railroad rights of way,^® fer- 
ries,4® mill privileges,^^ and water rights.^s The 
legislature will not be presumed to have authorized 
the taking of a corporate franchise, unless the terms 
of the grant are clear and explicit; and, while a 


§ 71 

reasonable construction will be placed on the grant 
so as to effectuate the legislative intent, this con¬ 
struction will not, in the absence of express author¬ 
ity, be extended so far as to allow the taking of a 
corporate franchise unless absolutely essential to 
carry out the purpose which the legislature contem¬ 
plated.^® Under some statutes a public utility can¬ 
not be condemned^7 jf privately owned.^® 

§ 71. Waters or Springs, and Riparian Lands 
or Rights 

The power of eminent domain extends to interests 
in naturai bodies of water and to riparian rights, unless 
such interests or rights are exempted by statute. 

Interests in lakes, streams, or other natural bodies 
of water,and the rights and lands of riparian 
owners, including lands in or under navigable wa¬ 
ters,®® are subject to the power of eminent do- 


961, 150 Ind. 127, 65 Am.S.R. 358, 40 
L..R.A. 370. 

20 C.J. P 573 note 93. 

35. Ark.—Toung v. City of Gurdon, 
275 S.W. 890, 169 Ark. 399. 

Md.—^Davis v. Board of Education of 
Anne Arundel County, 170 A. 590, 
166 Md. 118. 

Mass.—^Agostini v. North Adams Gas¬ 
light Co., 163 N.E. 745, 265 Mass. 
70. 

20 C.J. p 593 note 36. 

3a Md.—^Davis v. Board of Educa¬ 
tion of Anne Arundel County, 170 
A. 590, 591, 166 Md. 118, citing 
Corpus Juris. 

20 C.J. p 593 note 37. 

37, Mass.—Googins v. Boston & A. 

R. Co., 30 N.E. 71, 155 Mass. 505. 
Va.—Swann v. Washington Southern 

R. Co., 61 S.B. 750, 108 Va. 282. 

sa Ky.—^Bloxton v. State Highway 
Commission, 8 S.W.2d 392, 394, 
225 Ky. 324, quoting Corpus Ju¬ 
ris. 

N.J.—Village of Ridgewood v. Bor¬ 
ough of Glen Rock, 188 A. 698, 15 
N.J.Misc. 65. 

N.T.—Eighth Avenue Coach Corpora¬ 
tion V. City of New York, 10 N. 
T.S.2d 170, 170 Misc. 243. 

R.I.—^Narragansett Electric Lighting 
Co. V. Sabre, 146 A. 777, 50 R!I. 
288, 66 A.L.R. 1553, reargument de¬ 
nied 147 A. 668, 66 A.L.R. 1553. 
Tenn.—Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 

S. W. 714, 143 Tenn. 628. 

Wash.—-Public Utility Dlst. No. 1 

of Okanogan County v. Washing¬ 
ton Water Power Co., Ill P.2d 591 
—State ex rel. Washington Water 
Power Co. v. Superior Court for 
Grant County, 111 P.2d 577. 

20 C.J. p 594 note 41. 

Compensation for franchises see in¬ 
fra § 106. 

39. Ky.—Louisville City R. Co. v. 


Louisville, 8 Bush 415—Covington 
St. R. Co. V. Covington & Cincin¬ 
nati St. R. Co., 1 Ky.L. 341. 

4a Tenn.—^Williamson County v. 
Franklin & Spring Hill Turnpike 
Co., 228 S.W. 714. 143 Tenn. 628. 

20 C.J. p 595 note 43. 

41. Ky.—Bloxton v. State Highway 
Commission. 8 S.W.2d 392, 394, 225 
Ky. 324, quoting Corpus Juris. 

20 C.J. p 595 note 44. 

A frazLOhlse to construct a toll 
bridge may be condemned.—Fulton 
Ferry & Bridge Co. v. Blackwood, 293 
S.W, 2, 173 Ark. 645. 

42. U.S.—Fidelity Trust & Safety 
Vault Co. V. Mobile St R. Co., C. 
C.Ala., 53 P. 687. 

20 C.J. p 595 note 45. 

43. Me.—^Waukeag Perry Ass’n v. 
Arey, 146 A. 10, 128 Me. 108. 

20 C.J. p 695 note 46. 

44. Mass.—^Hazen v. Essex Co., 12 
Cush. 475. 

45. N.T.—^In re Brooklyn, 38 N.E. 
983, 143 N.T. 596, 26 L.R.A. 270. 

20 C.J. p 595 note 48. 

48. Ohio.—^Hickok v. Hihe, 23 Ohio 
St 523, 13 Am.R. 255. 

Pa,—Scranton Gas & Water Co. v. 
Delaware, L. & W. R. Co., 73 A. 
1097, 225 Pa. 162. 

20 C.J. p 595 note 50. 

47. Ind.—^Montgomery Light & Pow¬ 
er Co. V. Town of Llnd.en, 29 N.E. 
2d 209. 

4a W.Va.—City of Mullens v. Union 
Power Co., 7 S.E.2d 870. 

49. Cal.—Hillside Water Co. v. City 
of Los Angeles, 76 P.2d 681, 10 
Cal.2d 677. 

Conn.—Southern New England Ice 
Co. V. Town of West Hartford, 159 
A. 470, 114 Conn. 496. 

20 C.J. p 696 note 52. 

Navigable waters see infra S 84. 
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A XLOimavigable stream stands on 
the same footing as other private 
property so far as the right of emi¬ 
nent domain is concerned.—Smith v. 
Gould, 18 N.W. 457, 59 Wis. 631. 
Appropriation or condemnation 
It has been asserted that, although 
waters might not be subject to ap¬ 
propriation, they may still be sub¬ 
ject to condemnation.—State v. Su¬ 
perior Court of Lincoln County, 205 
P. 1051, 119 WCi^h. 406. 

Interstate streams 

Cl) Congress may condemn river 
that is not navigable interstate, or 
riparian rights thereon, and convert 
it into an instrumentality of inter¬ 
state commerce.—^U. S. v. Appala¬ 
chian Electric Power Co., C.C.A.Va., 
107 P.2d 769, affirming, D.C., 23 F. 
Supp. 83, certiorari -granted 60 S.Ct. 
608, 309 U.S. 646, 84 L.Ed. 999, re¬ 
versed on other grounds 61 S.Ct 291 
rehearing denied 61 S.Ct. 548. 

(2) A state, or a corporation on 
which the state has conferred the 
right of eminent domain, cannot con¬ 
demn the waters of an interstate 
stream.—^Pine v. New York, N.T., 112 
F. 98, 50 C.C.A. 145, affirming, C.C., 
103 F. 337, and reversed on another 
point 22 S.Ct 392, 185 U.S. 93, 46 L. 
Ed. 820. 

20 C.J. p 596 note 53. 

50. N.T.—Onondaga Water Service 
Corporation v. Crown Mills, 230 
N.T.S. 691, 132 Misc. 848. 

Tex.—^Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W.2d 741, error re¬ 
fused, followed in Cox v. Brown 
County Water Improvement Dlst. 
No. 1, Civ.App., 45 S.W.2d 1118, 
error dismissed, and Mclnnls v. 
Brown Water Improvement Dist. 
No. 1, Clv.App., 45 S.W.2d 1118, 
error refused. 

20 C.J. p 596 note 54. 
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main; but the existence and extent of the right in 
a particular case depend on the terms of the statute 
under which such right is claimed.5l The prefer¬ 
ence right of owners of uplands and tidelands to 
lease from the state the harbor area in front of 
their property is a right which may be condemned, 
although the lease has not been formally executed 
by the state.52 The right to fish in an inland lake 
is not such a right as can be taken under the power 
of eminent domain.53 Under some statutes the 
rights of riparian owners may be appropriated with¬ 
out condemning the land itself but, where the 
statute provides that the fee in the land shall be 
condemned, the right to condemn merely the use of 
water flowing through the land cannot be exer- 
cised.55 


Waters or water supplies claimed to be exempt 
from appropriation under an exception in the con¬ 
demnation statute must be clearly shown to fall 
within the terms of the exception.^® Under some 
statutes there can be no taking of, or interference 
with, mills or water power already in operation or 
use,57 or water used or needed by the owner for 
domestic, agricultural, or manufactory purposes.58 

§ 72. Mortgaged Property, Homestead, and 
Property in Hands of Receiver 

Mortgaged property, a homestead, and property In a 
receiver's hands may be taken by eminent domain. 

Mortgaged property may be taken under the right 
of eminent domain,^® t)ut condemnation proceedings 
cannot be brought by a corporation for the special 


Nature of xlpaiiaii xi^lits 
As respects right of condemnation, 
‘riparian rights constitute property 
and interest in land.—^Mclnnis v. 
Brown County Water Improvement 
Dist. No. 1, Tex.Civ.App., 41 S.W.2d 
741, error refused, followed In Cox 

V. Brown County Water Improve¬ 
ment Dist No. 1, Tex.Civ.App., 45 S. 

W. 2d 1118, error dismissed, and Mc- 
Innis V. Brown County Water Im¬ 
provement Dist No. 1, Tex.Clv.App., 
46 S.W.2d 1118, error refused—20 C. 
J. p 596 note 54 [e]. 

Water supply purposes 
The right of an individual to en¬ 
joy the flow of water in its natural 
channel on his land may be con¬ 
demned for the purpose of supplying 
water to the inhabitants of a com¬ 
munity. 

Cal.—St. Helena Water Co. v. Forbes, 
62 Cal. 182, 45 Am.B. 659. 

Wash.—^State v. Paciflc County Super, 
Ct, 99 P. 3, 61 Wash. 386, 392. 

51. Mass.—^Framingham Water Co. 
V. Old Colony R. Co., 67 N.E. 680, 
176 Mass. 404—Fay v. Proprietors 
Salem & Danvers Aqueduct, 9 Allen 
577. 

Pa.—Gring v. Sinking Spring Water 
Co., 7 Pa.Super. 63. 

Tex.—^McGee Irr. Ditch Co. v. Hud¬ 
son, 22 S.W. 967, 968, 85 Tex. 587. 
20 C.J. p 561 note 94 [a], p 597 note 
55. 

Constitutlouality 

A statute giving a conservancy dis¬ 
trict the right 6f eminent domain 
and authorizing It to alter water¬ 
courses has been held, not to violate 
a constitutional provision conflrmlng 
existing rights to the use of the wa¬ 
ters of the state.—^In re Proposed 
Middle Rio Grande Conservancy 
Dist., 242 P. 683, 31 N.M. 188. 
Appropriation held pemulssihle 

(1) A statute permitting water 
companies to take lands and divert 
such water as shall be necessary for 


the purposes of its incorporation 
gives the companies power to take 
lands under water.—^Bogert v. Hack¬ 
ensack Water Co., 127 A. 261, 3 N. 
XMisc. 107, affirmed 129 A. 138, 101 
N.J.Law 618. 

(2) A statute restricting the use of 
the waters of a named lake was held 
not to prevent condemnation there¬ 
of for sewage disposal and related 
purposes.—City of White Bear Lake 
V. Leuthold, 214 N.W. 930, 172 Minn. 
255. 

52. Wash.—State v. Grays Harbor & 
P. S. R. Co., 110 P. 676, 60 Wash. 
32. 

53. N.J.—Albright v. Sussex County 
Lake & Park Commn., 57 A. 398, 
71 N.J,Law 303, 108 Am.S.R. 749, 
69 L.R.A. 768, 2 Ann.Cas. 48, re¬ 
versing 53 A. 612, 68 N.J.Law 
523. 

54. Wash.—State v. Chehalis Coun¬ 
ty Super. Ct., 93 P. 423, 48 Wash. 
277, 125 Am.S.R. 927, 17 L.R.A.,N. 
S. 1005. 

20 C.J. p 597 note 56. 

55. Va.—Charlottesville v. Maury, 
31 S.E. 520, 96 Va. 383. 

56. Pa.—Sinking Spring Water Co. 
V. Gring, 26 Pa.Dist. 867, 9 Berks 
Co.L.J. 21, 4 Corp. 320. 

Statutes construed 

(1) A statute exempting private 
spring or water supplies from ap¬ 
propriation has been held not to pre¬ 
vent the taking of such supplies 
where the taking is Incidental to the 
construction of a reservoir.—^Reeves 
V. Philadelphia Suburban Water Co., 

135 A. 362, 287 Pa. 376, error denied 

136 A. 526, 288 Pa. 418. 

(2) A city is not prevented from 
taking river waters accumulated in 
a reservoir above a dam constructed 
by mill owners by a statute forbid¬ 
ding it from condemning without the 
owner’s consent any “artiflcial pro¬ 
vision made for water.”—^Bass v. 
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City of Ft. Wayne, 23 N.E. 269, 261, 
121 Ind. 389. 

(3) Some statutes protect from 
condemnation only an existing wa¬ 
ter supply system, not future or po¬ 
tential water supplies.—^U. S. v. Cer¬ 
tain Lands in Town of Highlands, 
Orange County, D.C.N.T., 30 F.Supp. 
816. ^ 

(4) A statute providing that no 
water company shall exercise the 
right of eminent domain as respects 
the appropriation of the streams, 
rivers, or waters of the state, nor 
the land covered thereby, applies to 
all the waters of the state and not 
merely to such as are owned by the 
state.—^In re Bond, 36 Pa.Co. 193. 

(5) A statute withdrawing certain 
streams and waters thereof from ap¬ 
propriation and condemnation pre¬ 
cluded the condemnation of land bor¬ 
dering on the streams.—State v. 
Hawk, 208 P. 709, 105 Or. 319. 

(6) Persons having only a subor¬ 
dinate right to the use of the waters 
of a river could not under statutes 
invoked prevent a city, in the ex¬ 
ercise of its superior right to use 
the waters, from exercising the right 
of eminent domain over lands form¬ 
ing part of the watercourse.—City 
of San Diego v. Cuyamaca Water 
Co., 287 P. 496, 209 Cal. 162, certio¬ 
rari denied La Mesa, Lemon Grove & 
Spring Valley Irrigation Dist. v. City 
of San Diego, 51 S.Ct. 36, 282 U.S. 
863, 75 L.Ed. 763. 

57. Ga.—Nolan v. Central Georgia 
Power Co., 67 S.E. 656, 134 Ga. 
201 . 

20 C.J. p 597 note 59. 

58. Wash.—Spokane Valley Land & 
Water Co. v. Jones, 101 P. 615, 53 
Wash. 37. 

20 C.J. p 597 note 60. 

58. Ind.—^Murphy v. Beard, 38 N.E. 

33, 138 Ind. 560. 

20 C.J. p 597 note 61. 
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purpose of condemning a mere mortgage lien on 
land, the absolute title to which is vested in such 
corporation subject to the lien.®® Where the con¬ 
demning corporation is itself the mortgagor, the 
fact that the mortgage is foreclosed and the corpo¬ 
ration thus loses its title will not prevent it from 
subsequently condemning the land.®i 

A homestead may be condemned for public use.®^ 

Property in hands of receiver may be condemned 
and taken under the power of eminent domain and 
devoted to public use.®® 

§ 73. Property of Private Corporations 

Property of a private corporation may be condemned; 
but as to sro much of the property as Is essential for the 
exercise of the corporation's franchise, the power must 
be given clearly. 

Unless exempted from appropriation, the proper¬ 
ty of a private corporation is equally liable with the 
property of an individual to be taken for a public 
use under the power of eminent domain.®^ Howev¬ 


er, one corporation cannot condemn such property 
of another corporation as is essential to the exer¬ 
cise of the latter’s franchises unless such power is 
conferred expressly or by necessary implication.®^ 

§ 74. Property Previously Devoted to Public 
Use 

Property devoted to a public use cannot ordinarily 
be taken under a general power to condemn unless the 
taking is by the sovereign. However, specific legislative 
authority is unnecessary where the property is not es¬ 
sential to, or the new use is consistent with, the prior 
use. 

As a general rule, property already devoted to a 
public use cannot be taken for another public use 
which will totally destroy or materially impair or 
interfere with the former use, unless the intention 
of the legislature that it should be so taken has been 
manifested in express terms or by necessary impli¬ 
cation, mere general authority to exercise the pow¬ 
er of eminent domain being in such case insuffi¬ 
cient;®® and this is so whether the property was 


60. Kan.—Chicago, K. & W. R. Co. 

V. Need, 43 P. 997, 2 Kan.App. 492. 
6]U Ill-—Thomas v. St. Louis, B. & 
S. R. Co., 46 N.B. 8, 164 Ill. 634. 
N.J.—^Lehigh Coal & Navigation Co. 
V. New Jersey Cent. R. Co., 35 N.J. 
Eq. 379. 

62. Kan.—Jockheck v. Shawnee 
County, 37 P. 621, 53 Kan. 780. 

Mo.—^Ancell v. Southern Illinois & 
M. Bridge Co., 122 S.W. 709, 223 
Mo. 209. 

63. U.S.—^Western Union Tel. Co. v. 
Atlantic & P. Tel. Co., C.C.Ind., 29 
P.Cas.No.17,445, 7 Biss. 367. 

N.J.—Central R. Co. v. Pennsylvania 
R. Co., 31 N.J.Ea. 475, reversed on 
other grounds 32 N.J.Eq. 755. 

20 C.J. p 598 note 69. 

64. Ill.—Bach Brick Co. v. City of 
Chicago, 166 N.E. 495, 335 Ill. 101. 

20 C.J. p 596 note 52 [b], p 598 note 
71. 

Private ralllroads, wharves, bridges, 
and levees see supra § 65. 

65. N.J.—^New Jersey Southern R. 
Co. V. Long Branch Com’rs, 39 N.J. 
Law 28—^Village of Ridgewood v. 
Borough of Glen Rock, 18S A. 698, 
15 N.J.Misc. 65. 

lAiLd essential fox franchise 
Land held by a village for con¬ 
templated extension of sewage sys¬ 
tem was held essential to the exer¬ 
cise of the franchise of the village 
for sewage purposes, as respects 
right of a borough to condemn such 
property for the purpose of opening 
streets.—Village of Ridgewood v. 
Borough of Glen Rock, supra. 
Pranchlse not impaired 
Where a religious corporation 
leased land and permitted garage to 


be erected thereon, land so used was 
subject to condemnation without im¬ 
pairing franchise of such corporation. 
—Ocean Grove Gamp Meeting Ass’n 
of Methodist Episcopal Church v. 
Board of Education of Neptune Tp., 
128 A. 397, 3 N.J.Misc. 660. 

66. U.S.—City of Norton v. Lowden, 
C.C.A.Kan., 84 P.2d 663—Clarke v. 
Boysen, C.C.A.Wyo., 39 P.2d 800, 
816, certiorari denied Clark v. Boy- 
sen, 61 S.Ct. 75, 282 U.S. 869, 75 L. 
Ed. 768, citing Corpus Juris—^U. S. 
V. Southern Power Co., C.C.A.S.C., 
31 F.2d 852, 856, citing Corpus 
Juris—^U. S. V. Sixty Acres, More 
or Less, of Land in Williamson 
County, D.C.I11., 28 P.Supp. 368. 
Ga.—Georgia Northern Ry. v. City 
of Moultrie, 136 S.E. 415, 163 Ga. 
513. 

Mass.—^Byfield v. City of Newton, 141 
N.E. 658, 247 Mass. 46. 

Mich.—City of Detroit v. Judge of 
Recorder's Court of City of De¬ 
troit, 234 N.W. 445, 253 Mich. 6. 
Minn.—Northern Pac. Ry. Co. v. City 
of Duluth, 189 N.W. 937, 153 Minn. 
122 . 

N.J.—State Highway Commission v. 
City of Elizabeth, 140 A. 335, 102 
N.J.Eq. 221, affirmed City of Eliza¬ 
beth v. State Highway Commission, 
143 A. 916, 103 N.J.Ba. 376—Village 
of Ridgewood v. Borough of Glen 
Rock, 188 A. 698, 15 N.J.Misc. 65. 
N.Y.—Central Hudson Gas & Electric 
Corporation v. Morgenthau, 256 N. 
T.S. 97, 234 App.Div. 530, affirmed 
182 N.E. 184, 259 N.Y. 569—Town 
of Mt. PlesLsant v. City of New 
York, 191 N.Y.S. 741, 199 App.Div. 
315—^Board of Hudson River Reg¬ 
ulating Dist. V. Fonda, J. & G. R. 
Co., 217 N.Y.S. 781, 127 Misc. 866, 
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affirmed 228 N.Y.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.E. 541, 249 N.Y. 445, amend¬ 
ment of remittitur granted 166 N.E. 
324. 250 N.Y. 559. 

N.C.—Yadkin County v. City of High 
Point, 8 S.B.2d 470, 472, 217 N.C. 
462, citing Corpus Juris. 

Ohio.—Board of Education of City 
of Akron v. Proprietors of Akron 
Rural Cemetery, 144 N.E. 113, 110 
Ohio St. 430. 

Pa—In re Condemnation of Land for 
Schools, 3 Pa.Dist. & Co. 235— 
School Dist. of East Deer Tp. of 
Alleghany County v. Van Dyke, 44 
Dauph.Co. 307, 85 Pittsb.Leg.J. 709, 
26 Corp. 339. 

S.C.—^Board of Com'rs for Clarendon 
County V. Holladay, 189 S.E. 885, 
182 S.C. 510, 109 A.L.R. 1496— 
Twin City Power Co. v. Savannah 
River Electric Co., 161 S.E. 750, 
163 S.C. 438. 

Tenn.—Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 
S.W. 714, 143 Tenn. 628. 

Tex.—Central Power & Light Co. v. 
Willacy County, Civ.App., 14 S.W. 
2d 102. 

Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 384, 
101 Vt. 325—^Vermont Hydro-Elec¬ 
tric Corporation v. Dunn, 112 A. 
223, 95 Vt. 144, 12 A.L.R. 1495. 

20 C.J. p 602 notes 92%, 93; 

Public property see infra § 86. 

Buie of constructlou 
The rule stated in the text has been 
said to be only a rule of construc¬ 
tion of the terms of the grant of 
power sought to be exercised.—^U. S. 
v. Certain I'arcels of Land in Town 
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acquired by condemnation or by purchase.®^ The 
rule also applies to property about to be lawfully 
appropriated, although the appropriation is not 
complete.®® However, the general rule does not 
ordinarily apply where the power of eminent do¬ 
main is being exercised by the sovereign itself, such 
as the state or federal government, for its immedi¬ 
ate purposes, rather than by a public service cor¬ 
poration or a municipality.®® According to some 
authorities a greater or more general public inter¬ 


est served by the new use may justify a departure 
from the general rule,^® provided the proposed en¬ 
terprise or use cannot be accomplished in some oth¬ 
er way;7i but it has also been held that the court 
will not undertake to determine which of the two 
uses is more beneficial to the public.^^ jn some ju¬ 
risdictions, under express statutory provisions, prop¬ 
erty devoted to specified public uses is exempt from 
liability to condemnation for other public uses*^® 
except when actually necessary,^^ and under some 


■of Denton of Caroline County, D.C. 
Md., 30 F.Supp. 372. 

PxesumptioiL 

Where the language of the statute 
conferring the right of eminent do¬ 
main is general, it is presumed, in 
the absence of some necessary im¬ 
plication to the contrary, that it was 
not intended that land already devot¬ 
ed to one public use should be taken 
for another.—^Vermont Hydro-Electric 
Corporation v. Dunn, 112 A. 223, 95 
Vt. 144, 12 A.L.R. 1495. 

Consent to new use 
Where a diking district consents 
to the condemnation by a county of 
the top of a dike for a road, the ques¬ 
tion of the right of a county to con¬ 
demn property of a municipal cor¬ 
poration is not involved; but such 
consent does not absolve the county 
from the necessity of condemning 
the land of private property holders. 
—State V. Superior Court in and for 
Wahkiakum County, 199 P. 755, 116 
Wash. 457. 

67. N.T.—^In re Saratoga Ave., 123 
N.E. 197, 226 N.T. 128. 

20 C.J. p 603 note 94. 

Manner of acqulsitioiL held immate¬ 
rial 

It is not necessary for the property 
to have been acquired by eminent 
domain; if its owner has devoted it 
to a public use which he is under 
legal obligation to maintain, it comes 
within the protection of the rule.— 
Vermont Hydro-Electric Corporation 
V. Dunn, 112 A. 223, 95 Vt 144, 12 
A.L.R. 1495. 

68. Conn.—^East Hartford Fire Dist 
V. Glastonbury Power Co., 102 A. 
592, 92 Conn. 217—^New Haven Wa¬ 
ter Co. V. Borough of Wallingford, 
44 A. 235, 72 Conn. 293. 

IhteiLt 

To constitute a prior appropriation 
of this kind there must be an actual 
intent to take presently or in the 
near future; end such Intent must 
be manifested by suitable acts.—New 
Haven Water Co. v. Borough of Wal¬ 
lingford, supra. 

69. U.S.—^U. S. V. Jotham Bixby Co., 
D.C.Cal., 55 F.2d 317, affirmed, C.C. 
A., C. M. Patten & Co. v. U. S., 
61 F.2d 970, reversed on other 
grounds 53 S.Ct. 687, 289 U.S. 705, 
77 L.Bd. 1462—U. S. v. Southern 


Power Co., C.C.A.S.C., 31 P.2d 852 
—U. S. V. 72 Acres of Land, More 
or Less, Situate in City of Oakland, 
Alameda County, D.C.Cal., 37 F. 
Supp. 297—^U. S. V. Parcel of Land 
in Town of Middletown, New Cas¬ 
tle County, D.C.Del., 32 F.Supp. 
718—U. S. V. 2.74 Acres of Land 
in Williamson County, D.C.I11., 32 
F.Supp. 55—^U. S. V. Certain Parcels 
of Land in Town of Denton of 
Caroline County, D.C.Md., 30 F. 
Supp. 372, 379. citing Corpus Ju¬ 
ris— ^U. S. V. Sixty Acres, More or 
Less, of Land in Williamson Coun¬ 
ty, D.C.I11., 28 F.Supp. 368. 

N.J.—State Highway Commission v. 
City of Elizabeth, 140 A. 335, 102 
N.J.Eq. 221, affirmed City of Eliza¬ 
beth V. State Highway Commission, 
143 A. 916, 103 N.J.Eq. 376. 

N.Y.—In re Elimination of Hlghway- 
Hailroad Crossing in Village of 
Altamont, 254 N.Y.S. 578, 234 App. 
Div. 129, motion granted In re 
Elimination of Grade Crossing at 
Altamont, 182 N.E. 182, 259 N.Y. 
564. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
115 Or. 562. 

20 C.J. p 603 note 96. 

Musiclpallty 

The same rules of construction ap- 
pl^' to a statute giving general power 
of eminent domain whether the gran¬ 
tee is a private or a municipal cor¬ 
poration; hence the general author¬ 
ity of a municipality to condemn .will 
not permit condemnation of property 
devoted to a public use on the theory 
that a greater benefit will result to 
the public.—Vermont Hydro-Electric 
Corporation v. Dunn, 112 A. 223, 95 
Vt. 144, 12 A.L.R. 1495. 

70- Tex.—^Fry v.* Jackson, Civ.App., 
264 S.W. 612. 

71- Tex.—Central Power & Light Co. 

V. Willacy County, Civ.App., 14 S. 

W, 2d 102, 

72- Tenn.—City of Chattanooga v. 
State of Georgia, 3 Tenn.App. 42. 

20 C.J. p 627 note 95 [d]. 

73. N.J.—^Florham Park v. Madison, 
78 A. 753, 78 N.J.Law 446, reversed 
on another ground 72 A. 4, 77 N.J. 
Law 260. 

N.C.—^Blue Ridge Interurban R. Co. 
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V. Hendersonville Light & Power 

Co., 88 S.E. 245, 171 N.C. 314. 

20 C.J. p 603 note 1 [a], p 605 note 

12 . 

^^Used” explained 

“Used,” as employed in statute ex¬ 
empting from eminent domain prop¬ 
erty while appropriated and “used” 
for public purposes, does not refer 
only to actual physical use, but in¬ 
cludes property reasonably necessary 
for use and which will be actually 
used within a reasonable time.—^East 
Bay Municipal Utility Dist. v. City 
of Lodi, 8 P.2d 532, 120 Cal.App. 740. 
Appropriation to nse of different mu¬ 
nicipality 

(1) Under some statutes property 
already appropriated to the use of a 
county or municipality cannot while 
so used be appropriated to the use 
of a different county or municipality. 
—^Mono Power Co. v. City of Los 
Angeles, C.C.A.Cal., 284 F. 784, cer¬ 
tiorari denied City of Los Angeles v. 
Mono Power Co., 43 S.Ct. 700, 262 

U. S. 751, 67 L.Bd. 1214. 

(2) Such statutes do not prevent a 
municipal utility district from con¬ 
demning water company's proper¬ 
ty, dedicated partly to use of teiri- 
tory and peoples outside district, 
where it is proposed to continue use 
of water to same territory.—^East 
Bay Municipal Utility Dist. v. Rail¬ 
road Commission of California, 229 
P. 949, 194 Cal. 603. 

Property of “pnbUo utility” 

A canal company has been held to 
be a “public utility” and its property, 
therefore, exempt from condemnation 
under statutes prohibiting the con¬ 
demnation by one public utility of 
the property of another under a gen¬ 
eral power of condemnation.—^Wis¬ 
consin Traction, Light, Heat & Pow¬ 
er Co. V. Green Bay & Mississippi 
Canal Co., 205 N.W. 551, 188 Wis. 54. 
'‘Power plant” 

Notwithstanding exemption of a 
“power plant” from condemnation by 
a toll logging railroad such a railroad 
can condemn a right of way over 
lands used by a power company for 
ove^ow purposes, no damage being 
donp to the power company.—State 

V. Superior Court for Grays Harbor 
County, 286 P. 37, 155 Wash. 661. 

74. Ala.—Louisville & N. R. Co. v. 
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statutory requirements it is necessary that the sec¬ 
ond appropriation shall be for a “more necessary 
public use.”'^5 

Authorization as express or implied. While 
express statutory authorization is sufficient to au¬ 
thorize the taking of property devoted to public use, 
although it impairs or destroys the prior use,*^® ex¬ 
press authorization is unnecessary, it being suffi¬ 
cient if the right is conferred by necessary impli- 
cation.77 When it becomes important to inquire 
whether such power arises from necessary impli¬ 
cation in a given case, the legislative intent has to 
be arrived at by applying the enactment to its sub¬ 
ject matter.78 The implication never arises except 
when necessary to permit the beneficial enjoyment 
and efficient exercise of a power expressly grant- 
ed.7® It is not enough that the property sought to 
be taken will be a convenience to the company seek¬ 
ing to appropriate it.®® The implication does not 


§ U 

arise if the powers expressly conferred can by rea¬ 
sonable intendment be exercised without the appro¬ 
priation of property actually used for another pub¬ 
lic use;®i and in no event can it be extended fur¬ 
ther than the necessities of the case require.®® As 
regards the degree of necessity some decisions hold 
that no implication arises except from a necessity 
so absolute that without taking property previously 
devoted to a public use the grant itself would be 
defeated, and that the necessity must also arise 
from the very nature of things over which the cor¬ 
poration has no control.®® Other decisions, howev¬ 
er, hold that the necessity from which the impli¬ 
cation may arise is not an absolute and uncondition¬ 
al necessity as determined by physical causes, but a 
reasonable necessity to be determined from consid¬ 
erations of practicability, economy, and facilities 
under the peculiar circumstances of the cases,®^ hav¬ 
ing due regard to senior rights and benefits to the 


Western Union Tel. Co., 71 So. 118, 
195 Ala. 124, Ann.Oas.l917B 696. 
20 C.J. p 600 note 86. 

75- Idaho.—^Portneuf Irr. Co. v. 
Budire, 100 P. 1046, 16 Idaho 116, 
18 Ann.Cas. 674. 

20 C.J. p 601 note 87. 
score necessary use held shown 

U.S.—C. M. Patten & Co. v. U. S., 
C.C.A.Cal., 61 P.2d 970, affirming, D. 
C., U. S. V. Jotham Bixby Co., 65 
F.2d 317, and reversed on other 
grounds C. M. Patten & Co. v. U. 
S., 53 S.Ct 687, 289 U.S. 705, 77 
L.Ed. 1462. 

Joint use 

Such requirement refers to pro¬ 
ceedings to dispossess the owner of 
his property and deprive him of its 
use altogether, and does not pre¬ 
clude condemnation for a joint use 
which will not interfere with the use 
thereof by the owner.—Monetaire 
Min. Co. V. Columbus Bexall Consol. 
Mines Co., 174 P. 172, 53 Utah 413— 
20 C.J. p 601 note 88. 

76- Minn.—^Northern Pac. Ry. Co. v. 
City of Duluth, 189 N.W. 937, 153 
Minn. 122. 

N.J.—State Highway Commission v. 
City of Elizabeth, 140 A. 835, 102 
N.J.Eq. 221, affirmed City of Eliz¬ 
abeth V. State Highway Commis¬ 
sion, 143 A. 916, 103 N.J.Eq. 376. 
Tenn.—^Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 
228 S.W. 714, 143 Tenn. 628. 

20 C.J. p 603 note 97. 
CoxLstltutloiiallty 

A provision in a home rule charter 
of a city, purporting to confer on 
it the power to take for its munici¬ 
pal public purposes lands already 
devoted to another public purpose, 
is valid.—^Northern Pac. Ry. Co. v. 
City of Duluth, 189 N.W. 937, 163 
Minn. 122. 


Speciflcatiou of property unnecessary 
An act providing for the condem¬ 
nation of property devoted to a pub¬ 
lic use need not specify such prop¬ 
erty by description, name, or otheij 
characteristic, but may delegate the 
right to select such property to a 
public agency.—Williamson County 

V. Franklin & Spring Hill Turnpike 
Co., 228 S.W. 714, 143 Tenn. 628. 

77. U.S.—State of Missouri ex rel. 
and to Use of Camden County, 
Mo., V. Union Electric Dight & 
Power Co., D.C.Mo., 42 F.2d 692, 
698, citing Corpus Juris—^U. S. v. 
Sixty Acres, More or Less, of Land 
in Williamson County, D.C.Ill., 28 
F.Supp. 368. 

S.C.—^Twin City Power Co. v. Sa¬ 
vannah River Electric Co., 161 S. 
B, 750, 765, 163 S.C. 438, citing 

Corpus Jnris- 

Wis.—Chicago & N. W. Ry. Co. v. 
City of Racind, 227 N.W. 859, 200 
Wis. 170. 

20 C.J. p 603 note 98. 

78. Vt.—^Vermont Hydro-Electric 
Corporation v. Dunn, 112 A. 223, 
227, 96 Vt. 144, 12 A.L.R. 1496, 
citing Corpus Juris. 

20 C.J. p 603 note 99. 

Nature of improvemeats 
General delegation of power of 
eminent domain does not authorize 
taking of property already devoted 
to public use, unless such intent 
can be clearly inferred from nature 
of improvements authorized.—State 
of Missouri ex rel. and to Use of 
Camden County, Mo., v. Union Elec¬ 
tric Light & Power Co., D.C.Mo., 42 
P.2d 692. 

79b Minn.—^Minnesota Power & 
Light Co. V. State, 226 N.W. 164, 
165, 177 Minn. 343, citing Corpus 
Juris—^Northern Pac. Ry. Co. v. 
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City of Duluth, 189 N.W. 937, 163 
Minn. 122. 

S.C.—Board of Com'rs for Clarendon 
County V. Holladay, 189 S.E. 885, 
182 S.C. 510. 109 A.L.R. 1496. 

Vt.—^Vermont Hydro-Electric Corpo¬ 
ration V. Dunn, 112 A. 223, 227, 
95 Vt. 144, 12 A.L.R. 1495, citing 
Corpus Juris. 

20 C.J. p 603 note 1. 

80- Vt.—^Vermont Hydro-Electric 
Corporation v. Dunn, supra. 

20 C.J. p 604 note 2. 

81. U.S.—^U. S. V. Southern Power 
Co., aC.A.S.C., 81 P.2d 852. 

20 C. J. p 604 note 3. 

82u Tex.—Quanah Acme & P. Ry. 
Co. V. Swearingen, Civ.App., 4 S. 

W.2d 136, error refused. 

20 C.J. p 604 note 4. 

83. U.S.—^Western Union Tel. Co. v. 
Pennsylvania R. Co., Pa. & N. J., 
123 F. 33, 59 C.C.A. 113, affirming, 
C.C.Pa., 120 F. 362, reversing, C. 
C.N.J., 120 F. 981, and affirmed 25 
S.Ct. 133, 150, 195 U.S. 540, 594. 49 
L.Ed. 312, 332, 1 Ann.Cas. 517, 533. 

Tenn.—^Memphis State Line R. Co. 
v. Forest Hill Cemetery Co., 94 
S.W. 69, 116 Tenn. 400,' 412. 

20 C.J. P 604 note 5. 

Only land available 
The power to take land devoted 
to a public use will be inferred 
where it is the only land available 
for a particular public work specifl- 
cally authorized by the legislature, 
but not otherwise.—^Vermont Hydro- 
Electric Corporation v.‘ Dunn, 112 A. 
223, 95 Vt. 144, 12 A.L.R. 1495. 

84. Tenn.—^Memphis State Line R. 
Co. V. Forest Hill Cemetery Co., 
94 S.W. 69, 116 Tenn. 400. 

20 C.J. p 604 note 6. 
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public.^5 

Priority; time of appropriation. Where differ¬ 
ent corporations desire to procure the same loca¬ 
tion, the one prior in point of time is also prior in 
point of right,86 and the first location, if followed by 
construction, operates to secure the prior right.®*^ 
Such priority is not secured, however, unless the 
prior location is made in accordance with the re¬ 
quirements of the statute.®8 A mere preliminary 
survey without further action does not constitute a 
sufficient location and appropriation as against an¬ 
other person or corporation seeking to condemn the 
land thus surveyed.®® 

Property not in actual public use or essential to 
franchise. As a general rule property which is 
owned by a corporation whose business constitutes 
a public use, but which is not in actual use or es¬ 
sential to the exercise of the corporation’s fran¬ 


chise, stands on the same footing as that of a pri¬ 
vate individual, and may be condemned by another 
corporation under the general laws.®® While there 
must be a liberal consideration of the future as well 
as the existing needs of the company whose prop¬ 
erty is sought to be appropriated, before it can be 
deprived of any portion thereof under a general 
power to condemn,®^ the mere possibility that the 
property sought to be taken may at some future time 
become necessary to the exercise of the franchise 
of the company owning it does not exempt it from 
condemnation.®® The exemption will not obtain if 
it does not appear that the future use of the proper¬ 
ty will be made within a reasonable time.®® 

Property used by a corporation or other entity is 
not exempt from condemnation under a general au¬ 
thority where the use to which the property is put 
is not necessary to the exercise of the franchise®^ 
or is not in fact a public use.®® The test whether 


85. Mont.—Butte. A. & P. R. Co. v. 
Montana Union R. Co., 41 P. 232, 
16 Mont. 504, 50 Am.S.R. 508, 31 
L..R.A. 298. 

20 C.J. p 604 note 7. 

88. in. —^Western Union Tel. Co. v. 
Louisville & N. R. Co., 110 N.E. 
583, 270 Ill. 399, Ann.Cas.l917B 
670. 

20 C.J. p 604 note 8. 

87. Wash.—State v. Pierce County 
Super. Ct., 101 P. 1094, 63 Wash. 
321—State v. Stevens County Su¬ 
per. Ct., 90 P. 650, 46 Wash. 500. 

20 C.J. p 605 note 9. 

Water power 

Where one company has staked 
out lands and adopted a route for a 
water power development, another 
company cannot, in the absence of 
unreasonable delay, bad faith, aban¬ 
donment, or special legislative au¬ 
thority, thereafter- acquire and hold 
exempt from condemnation a new 
water power located within the wa¬ 
ter power already marked out.— 
Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 123 S. 
E. 312, 188 N.C. 128, writ of error 
dismissed Hiawassee River Power 
Co. V. Carolina-Tennessee Power Co., 
45 S.Ct. 463, 267 U.S. 686, 69 L.Ed. 
800. 

88. W.Va.—Chesapeake & O. R. Co. 
v. Deepwater R. Co., 50 S.E. 890, 
57 W.Va. 641. 

20 C.J. p 605 note 10. 

89. U.S.—^Denver & Rio Grande R. 
Co. V. Ailing, Colo., 99 U.S. 463, 
25 L.Ed. 438. 

Pa.—^New Brighton & New Castle R. 
Co. V. Pittsburg, Youngstown & 
Chicago R. Co., 105 Pa. 13. 

SOu U.S.—City of Norton v. Lowden, 
C.C.A.Ean., 84 F.2d 663. 

Cal.—^ESast Bay Municipal Utility 


Dist. V. City of Lodi, 8 P.2d 532, 
637, 120 CaLApp. 740, quoting Cor¬ 
pus Xoris. 

Pa.—In re Borough of Edgewood, 
178 A. 383, 318 Pa. 268—Westside 
Electric St. Ry. Co. v. West Penn 
Power Co., 8 Pa.Dist. & Co. 281, 
6 Wash.Co. 65. 

S.C.—Twin City Power Co. v. Sa¬ 
vannah River Electric Co., 161 S. 
E. 750, 765, 163 S.C. 438, quoting 

Corpus Juris. 

20 C.J. p 601 note 89, p 912 note 24 
Cal. 

91. N.J.—Village of Ridgewood v. 
Borough of Glen Rock, 188 A. 698, 
15 N.J.Misc. 65. 

Vt.—^Vermont Hydro-Electric Corpo¬ 
ration V. Dunn, 112 A. 223, 226, 95 
Vt. 144, 12 A.L.R. 1495, citing Cor¬ 
pus Juris. 

20 C.J. p 601 note 90. 

Keasouable auticipatioii. of future 
needs 

Property not in actual use but 
acquired by a public service corpo¬ 
ration for a necessary purpose per¬ 
taining to its franchise and held in 
reasonable anticipation of its future 
needs is exempt from condemnation 
under a general authority to con¬ 
demn.—Vermont Hydro-Electric Cor¬ 
poration v. Dunn, supra—20 C.J. p 
601 note 90 [b]. 

92. Cal.—^East Bay Municipal Util¬ 
ity Dist. V. City of Lodi, 8 P.2d 
532, 537, 120 Cal.App. 740, quot¬ 
ing Corpus Juris. 

Vt.—^Vermont Hydro-Electric Corpo¬ 
ration V. Dunn, 112 A. 223, 226, 95 
Vt. 144, 12 A.L.R 1496, citing Cor¬ 
pus Juris. 

20 C.J. p 601 note 91. 

Existing coudltionB 

The court must deal with condi¬ 
tions that exist at the time con¬ 
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demnation is asked, and cannot con¬ 
sider conditions that may arise. 

Mo.—^Kansas & T. Coal R. Co. v. 
Northwestern Coal & Mining Co., 
61 S.W. 684, 161 Mo. 288, 84 Am. 
S.R. 717, 61 L.R.A. 936. 

Vt.—^Vermont Hydro-Electric Corpo¬ 
ration V. Dunn, 112 A. 223, 95 Vt. 
144, 12 A.L.R. 1495. 

93. U.S.—City of Norton v. Low¬ 
den, C.C.A.Kan., 84 P.2d 663. 

Cal.—^East Bay Municipal Utility 
Dist. V. City of Lodi, 8 P.2d 532, 
120 CaLApp. 740. 

Vt.—Vermont Hydro-Electric, Corpo¬ 
ration V. Dunn, 112 A. 223, 96 Vt. 
144, 12 A.L.R. 1495. 

94- Vt.—^V ermont Hydro-Electric 
Corporation v. Dunn, supra. 

20 C.J. p 602 note 92. 

95b N.J.—Bogert v. Hackensack 
Water Co., 129 A. 138, 101 N.J.Law 
518, 3 N.J.Misc. 107, affirming Sup., 
127 A. 261. 

Ohio.—Cincinnati Interterminal R. 
Co. V. Murray, 1 Ohio N.P., N.S., 
301. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
116 Or. 562. 

20 C.J. p 601 note 89 Ca]-[c]. 

What is public use 

(1) Generally see supra § 31. 

(2) Property is devoted to a pub¬ 
lic use so as to be exempt from 
condemnation under statutes grant¬ 
ing such power generally when the 
property is used in immediate and 
necessary connection with a public 
trust by a public corporation. 

N.Y.—^In re Saratoga Ave. in City 

of New York, 123 N.E. 197, 226 N. 
Y. 128, reversing 168 N.Y.S. 180, 
180 App.Div. 638. 

Vt.—^Vermont Hydro-Electric Corpo¬ 
ration V. Dunn, 112 A. 223, 96 Vt. 
144, 12 A.L.R. 1495. 
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property is held for a public use so as to be thus 
exempt is not what the owner does or may choose 
to do, but what under the law it must do,®® and a 
mere voluntary assumption of public service which 
may be abandoned at any time does not carry with 
it the privilege of exemption.®^ 

Neiv use consistent with prior use. The rule that 
power to take property devoted to a public use must 
be conferred expressly or by necessary implication 
applies only where the second use will destroy or 
injure the use to which the land was originally ap¬ 
propriated.®® So, in the absence of some statutory 
provision expressly or by implication forbidding 
it,®9 property devoted to one public use may under 
general statutory authority^ be taken for another 
public use, where the taking will not materially im¬ 
pair or interfere with or is not inconsistent with 


§ 75 

the use already existing,^ and is not detrimental to 
the public.® It is not material that some inconven¬ 
ience may result to the prior occupant, if the con¬ 
ditions are such that the two uses can stand togeth¬ 
er.® 

§ 75. -Power to Subject to Another Use 

Generally 

The legislature may authorize the taking of prop¬ 
erty devoted to a public use. Such property cannot 
ordinarily be taken for the same use except in the case 
of a taking by a public corporation of property of a pri¬ 
vate corporation. 

The rule is well established that, in the absence 
of constitutional prohibition, property previously de¬ 
voted to one public use may be taken under the pow¬ 
er of eminent domain for another and different pub¬ 
lic use,^ although as indicated supra § 74 such prop- 


constituting* private property 
Rights of reversioners and abut¬ 
ting owners to an ornamental strip 
of land in the middle of a street 
may be condemned without specific 
legislative authority, such rights 
constituting private property only.— 
City of Hetroit v. Judge of Record¬ 
er’s Court of City of Detroit, 234 N., 
W. 446, 263 Mich. 6. 

36. Vt.—Vermont Hydro-Electric 
Corporation v. Dunn, 112 A. 223, 
95 Vt. 144, 12 A.L..R. 1495. 

20 C.J. p 602 note 92% [b], [c]. 

97. Vt.—^Vermont Hydro-Electric 
Corporation v. Dunn, supra. 

98. Minn.—Minnesota Power & 
Light Co. v. State, 225 N.W. 164, 
177 Minn. 343. 

Miss.—Mississippi State Highway 
Commission v. Yellow Creek Drain¬ 
age Dist., 180 So. 749, 752, 181 
Miss.* 651, quoting Corpus Juris. 
20 C.J. p 606 note 18. 

99. Miss.—Mississippi State High¬ 
way Commission v. Yellow Creek 
Drainage Dist., supra. 

20 C.J. p 605 note 13. 

1. TJ.S.—City of Norton v. Lowden, 
C.C.A.Kan., 84 P.2d 663—Clarke v 
Boy sen, C.C.A.Wyo., 39 P.2d 800, 
816, certiorari denied Clark v. Boy- 
sen, 51 S.Ct. 75, 282 U.S. 869, 75 L. 
Ed. 768, citing Corpus Juris. 

Cal.—City of San Diego v. Cuyamaca 
Water Co., *287 P. 496, 209 Cal. 152, 
certiorari denied La Mesa, Lemon 
Grove & Spring Valley Irrigation 
Dist. V. City of San Diego. 51 S. 
Ct. 36, 282 U.S. 863, 75 L.Bd. 763. 
Ga.—Seaboard Air-Line Ry. Co. v. 
Camden County. 159 S.E. 668, 671, 
173 Ga. 93, citing Corpus Juris. 
Minn.—City of White Bear Lake v. 
Leuthold, 214 N.W. 930, 931. 172 
Minn. 255, citing Corpus Juris. 
Miss.—Mississippi State Highway 
Commission v. Yellow Creek Drain- 
29 C.J.S.—65 


age Dist., 180 So. 749, 752, 181 
Miss. 651, citing Corpus Juris. 
N.M.—City of Raton v. Raton Ice 
Co., 191 P. 516, 26 N.M. 300. 

Pa.—^King v. City of Harrisburg, 12 
Pa.Dist. & Co. 652, 657, 32 Dauph. 
Co. 19, quoting Corpus Juris. 

Tex.—^Texas & N. O. R. Co. v. City 
of Beaumont, Civ.App., 285 S.W. 
944. 

Wash.—State v. Superior Court in 
and for WahkieJcum County, 199 
P. 755, 116 Wash. 457. 

Wis.—Chicago & N. W. Ry. Co. v. 
City of Racine, 227 N.W. 859, 200 
Wis. 170. 

20 C.J. p 605 note 14. 

Unlawful structure 
Where condemnation does not im¬ 
pair the use of the lawful portion 
of a structure, the fact that it in¬ 
terferes with the maintenance of an 
unlawful portion thereof is immate¬ 
rial.—Clarke v. Boysen, C.C.A.Wyo., 
39 F.2d 800, certiorari denied Clark 
V. Boysen, 51 S.Ct. 75, 282 U.S. 869, 
75 L.Ed. 768. 

Ihtexference not shown 
Objections by state judges to con¬ 
demnation of part of court house 
green for construction of post of¬ 
fice on ground that post office would 
impair administration of justice did 
not require dismissal of condemna¬ 
tion proceeding, where plan for post 
office showed that it would not in¬ 
terfere with light and air for court 
house or with court sessions.—U. S. 
V. Certain Parcels of Land in Town 
of Denton of Caroline County, D.C. 
Md., 30 P.Supp. 372. 

Use of water 

(1) The fact that waters of a 
stream are devoted to a public use 
will noi prevent a subsequent ap¬ 
propriation thereof which does not 
interfere with the prior use. 

Pa.—City of Philadelphia v. Phila¬ 
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delphia Suburban Water Co., 163 
A. 297, 309 Pa. 130. 

Wash.—City of Tacoma v. State, 209 
P. 700, 121 Wash. 448. 

(2) Streams used by a public util¬ 
ity for water power only may be 
taken for a municipal water supply 
under statutes generally authoriz¬ 
ing municipal corporations to take 
water for such supply.—East Hart¬ 
ford Fire Dist. v. Glastonbury Pow¬ 
er Co., 102 A. 592, 92 Conn. 217. 

(3) A ditch may be condemned to 
permit the carrying of additional 
water for irrigation, where the tak¬ 
ing does not deprive the original 
users of their use of the water but 
merely adds an additional servitude 
to the ditch and lands involved.— 
State V. Superior Court of Okano¬ 
gan County, 191 P. 805, 111 Wash. 
615. 

2. Miss.—Mississippi State High¬ 
way .Commission v. Yellow Creek 
Drainage Dist., 180 So. 749, 752, 
181 Miss: 651, citing Corpus Jta- 
xis. 

20 C.J. p 605 note 15. 

3. Miss.—^Mississippi State High¬ 
way Commission v. Yellow Creek 
Drainage Dist., supra. 

20 C.J. p 606 note 16. 

4. U.S.—City of Norton v. Lowden, 
C.C.A.ICCU 1 ., 84 F.2d 663*~-State of 
Missouri ex rel. and to Use of 
Camden County, Mo. v. Union Elec¬ 
tric Light & Power Co., D.C.Mo., 
42 P.2d 692—U. S. v. Southeim 
Power Co., C.C.A.S.C., 31 F.2d 852, 
856, citing Corpus Juris—^U. S. v. 
Sixty Acres, More or Less, of Land 
in Williamson County, D.C.111., 28 
F.Supp. 368. 

Ala.—^Jefferson County v. City of 
Birmingham, 115 So. 422, 425, 217 
Ala. 268, citing Corpus Juris. 
Minn.—^Northern Pac. By. Co. v. City 
of Duluth, 189 N.W. 937, 153 Minn. 
122 . 
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erty cannot ordinarily be taken in the particular 
case unless the statute under which the power of 
eminent domain is being exercised so provides ex¬ 
pressly or by necessary implication. The property 
and franchises of corporations as well as of individ¬ 
uals, although dedicated to public uses, may be taken 
for other public* uses. 5 Except where property de¬ 
voted to a public use is sought for a superior use, 
the right to condemn such property must be so ex¬ 
ercised as not substantially to interfere with the 
prior use.® 

Use for similar purpose. The general rule per¬ 
mitting condemnation of property already devoted 
to a public use is subject to the limitation that such 
property cannot ordinarily be taken to be used for 
the same purpose in the same manner,^ as this 
would amount simply to the taking of property from 
one and giving it to another without any benefit or 


advantage whatever to the public;® but the larger 
public use and more general public benefit resulting 
from the operation of a public utility by a munici¬ 
pality or public corporation will warrant authoriza¬ 
tion to such municipality or public corporation to 
take property of a private corporation and to devote 
it to a like purpose.® Property acquired for a pub¬ 
lic use may be condemned for the same or a similar 
use, where it does not effectually serve the use for 
which it was originally appropriated,^® especially 
when the original acquirement was one in form 
only, and* intended to prevent the actual appropri¬ 
ation to that public use.^^ 

§ 76. - Locating Railroad on Land or 

Right of Way of Another Railroad 
Company 

The legislature may authorize one railroad company 


Miss.—^Board of Sup’rs of Covington 
County V. State Highway Commis¬ 
sion, 194 So.. 743. 188 Miss. 274— 
Washington County v. Board of 
Mississippi Levee Com’rs, 156 So. 
872, 171 Miss. 80—City of Green¬ 
wood V. Gwin, 121 So. 160, 153 
Miss. 517. 

N.J.—State Highway Commission v. 
City of Elizabeth, 140 A. 335. 102 
N.J.Eq. 221, affirmed City of Eliz¬ 
abeth V. State Highway Commis¬ 
sion, 143 A. 916, 103 N.J.Bq. 376, 
ir.Y.—^Bronx Chamber of Commerce 
V. Fullen, 21 N.T.S.2d 474, 174 
Mlsc. 524. 

Tex.—Texas & N. O. R. Co. v. City 
of Beaumont, Clv.App., 285 S,W. 
944. 

Wash.—State ex rel. Puget Sound & 
B. R. Ry. Co. v. Joiner, 47 P.2d 14, 
182 Wash. 301. 

20 C.J. p 599 note 77. 
inviolability of eontzaots 

Such nn .exercise of the right of 
eminent domain does not interfere 
with the inviolability of contracts. 
—^ftichmond, P. & P. R. Co. v. Louisa 
R. Co., Va., 13 How. 71, 14 L.Ed. 55 
—^Thayer v. Boston, D.C.Mass., 206 
F. 969. 

6. XT.S.—Colorado Central Power 1 
Co. V. City of Englewood, C.O.A. 
Colo., 89 F.2d 233—^Delaware R. 
Co. V. Weeks, D.C.Del., 293 P. 114. 
20 C.J. p 600 note 79. 

6. Wash.—State ex rel. Puget Sound 
& B. R. Ry. Co. V. Joiner, 47 P.2d 
14, 182 Wash. 301. 

unneoessaxy damage held not shown 
N.T.—^Board of Hudson River Reg¬ 
ulating Dist. V. Fonda, J. & G. R. 
Co., 217 N.T.S. 781, 127 Misc. 866, 
affirmed 228 N.T.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.E. 541, 249 N.T. 445, amend¬ 
ment of remittitur granted 166 N. 
E. 324, 250 N.T. 559. 


7. Utah.—^Utah Copper Co. v. Ste¬ 
phen Hayes Estate, Inc., 81 P.2d 
624, 628, 88 Utah 545, citing Orr- 
pns Juris, and certiorari denied 
Utah Copper Co. v. Stephen Hays 
Estate, 55 S.Ct. 654, 295 U.S. 742, 
79 L.Ed. 1688. 

20 C.J. p 600 notes 80, 82 [a]. 

* 

in. the absence of constitutional 
limitation the legislature may take 
property devoted to a public use 
from one and give it to another for 
the identical public use; and the 
necessity and expediency of such a 
transfer are matters of legislative 
policy.—City of. Newport v. New¬ 
port Water Corporation, 189 A. 843, 
57 R.I, 269. 

Different public convenience 

The condemnation of property for 
a toll bridge is not objectionable on 
the ground that the property is al¬ 
ready being used for the transfer of 
passengers and freight by ferry,, 
transportation by ferry not being 
the same public convenience as 
transportation by a bridge.—State v. 
Superior Court in and for Douglas 
County, 2^2 P. 906, 142 Wash. 284, 
error dismissed 47 S.Ct. 769, 274 U.S. 
726, 71 L.Ed. 1335, and followed in 
State V. Superior Court in and for 
Okanogan County, 252 P. 910, 142 
Wash. 696, error dismissed State of 
Washington ex rel. McPherson Bros. 
Co. V. Superior Court of State of 
Washington in and for Douglas 
County, 47 S.Ct. 769, 274 U.S. 726, 71 
L.Ed. 1335. 

& Wash.—Samish River Boom Co. 
V. Union Boom Co., 73 P. 670, 32 
Wash. 586. 

Fabllo iirtercst unaffected 

Where there is no change in the 
use, it becomes a matter of mere 
private concern without at €dl af¬ 
fecting the public interest. 
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Ill.—Chicago & N. W. R. Co. v. Ch - 
cago & E. R. Co., 112 Ill. 589. 
Wash.—State v. Pacific County Su¬ 
per. Ct., 173 P. 192, 102 Wash. 460 

9. Mont.—^Porestvale Cemeterj 

Ass*n V. Helena Cemetery Ass's 
• 208 P. 359, 360, 62 Mont. 52, cib 
ing Corpus Juris. 

Tex.—Lone Star Gas Co. v. City o 
Port Worth, 98 S.W.2d 799, 121 
Tex. 392, 109 A.L.R. 374, revers 
ing Civ.App., 68 S.W.2d 605. 

Vt.—^Vermont Hydro-Electric Corpo 
ration v. Dunn, 112 A. 223, 95 Vt 
144, 12 A.L.R. 1495. 

Wash.—State ex rel. Washingtoi 
Water Power Co. v. Superior Cour 
for Grant County, 111 P.2d 577. 

20 C.J. p 600 note 85. 

Property outside utility district 

(1) A power company's propertie 
located outside the boundaries o 
a public utility district may propei 
'ly be acquired by the district.—^Pul 
lie Utility Dist. No. 1 of Okanoga 
County V. Washington Water Pov 
er Co., Wash., Ill P.2d 591. 

(2) This is so notwithstandis 
contentions that persons outside dii 
trict's boundaries had no contr 
over management of district, ar 
that no greater public use wou 
be served by the acquisition becaw 
of Inability of such persona to sha 
in profits.—Carstens v.' Public Utl 
ity Dist. No. 1 of Lincoln Count 
Wash., Ill P,2d 583. 

10b Conn.—Starr Burying Groui 
Ass'n V. North Lane Cemete 
Ass'n, 58 A. 467, 77 Conn. 83. 

20 C.J. p 600 note 83. 

\ 

11. Conn.—Starr Burying Grou 
Ass'n V. North Lane Cemete 
Ass'n, supra. 

20 C.J. p 600 note 84. 



19 C.J.S. 

0 take the property of another. Such authority must be 
ranted expressly or by necessary implication if the new 
se will Interfere with the prior use. 

The mere fact that land is owned by one railroad 
ompany does not forbid its acquisition by anoth- 
r,^^ even though the former may be thereby de- 
irived of a part of its business.^^ The legislature 
tiay authorize one railroad company to use a por- 
ion of another company's right of way longitudinal- 
or to use the tracks of another company.is A 
imitation on the power of a railroad company to ap¬ 
propriate the property of another railroad company 
s that it cannot take the property of another com- 
)any to apply it to the same use.i® 

Statutory authority. As regards the statutory 
.uthority for exercising the power, land of one rail- 
oad company not in actual use by it and not neces- 
ary to the operation of its road may be taken by 
nother company under general authority to con¬ 
temn in the same manner as that of an individually 
General authority will also be sufficient where the 
aking of one railroad company's property by an- 
)ther will not materially interfere with or impair the 
irior use.i8 However, if the prior use will be 


§ 75 

wholly superseded or materially impaired by the 
taking, the power to condemn must be conferred 
either expressly or by necessary implication, a gen¬ 
eral authority to condemn being insufficient and 
this is so whether land sought to be condemned was 
acquired by eminent domain or by purchase. 20 The 
right to appropriate a portion of a railroad compa- 
n 3 ^s right of way longitudinally cannot be exercised 
under a general grant of authority to condemn.^i 

An implied right to condemn railroad property 
arises only when the property sought to be appro¬ 
priated is necessary to the exercise of the power 
expressly granted to the condemning company .22 
According to some authorities the necessity must be 
absolute as determined by physical causes ;23 but 
others hold that the necessity is a reasonable one 
under the circumstances of the particular case, de¬ 
pendent on the practicability of another route con¬ 
sidered in connection with the relative cost to one 
and probable injury to the other.24 Such appropri¬ 
ation cannot be made merely for the sake of econo¬ 
my and convenience,^® and by the express provi¬ 
sions of some statutes it must be for a more nec¬ 
essary public use.26 
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. 2 . Ohio.—Toledo Consol. St. R. 
Co. V. Toledo Electric St. R. Co., 
36 N.E. 312, 50 Ohio St. 603. 

ATash.—State v. King County Super. 

Ct, 110 P. 428, 69 Wash. 698. 

10 C.J. p 606 note 20. 

L3. Mass.—Eastern R. Co. v. Bos¬ 
ton & M. R. Co., Ill Mass. 125, 16 
Am.R. 13. 

Host valuahle fiaguent 
However, it has been held that 
me railroad company cannot take 
i fragment of a competing road con¬ 
stituting the most valuable part of 
t where this will destroy the use¬ 
fulness and value of the remaining 
fragment.—Central City Horse R, 
2o. V. Pt. Clark Horse R. Co., 81 Ill. 
>23. 

L4, Cal.—Southern Pac. R. Co. v. 
Southern California R. Co., 43 P. 
602, 111 Cal. 221. 

20 C.J. p 606 note 20 [b]. 

L5. Md.—^North Baltimore Pass. R. 
Co. V. North Ave. R. Co., 23 A, 
466, 75 Md. 233. 

20 C.J. p 606 note 20 [a]. 

10. Pa.—Commonwealth v. Bond, 63 
A. 741, 214 Pa. 307, 112 Am.S.R. 
745. 

20 C.J. p 606 notes 22, 23 [a], 
raking property for same use gen¬ 
erally see supra § 75. 

Public interest uuaflected 
If the taking would result mere- 
y in a change of ownership with- 
>ut affecting the use of the prop¬ 
erty, it becomes a matter of mere 
private concern without at all af¬ 


fecting the,public interest.—Chicago 
West Div. R. Co. V. Metropolitan 
West Side El. R. Co., 38 N.B. 736, 
152 Ill. 619—Chicago & N. W. R. 
Co. V. Chicago, & E. R. Co., 112 Ill. 
589. 

17. Ohio.—Steubenville & T. Ry. 
Co. V. Cleveland & P, Ry. Co., 2 
Ohio N.P., N.S., 45. 

20 C.J. p 607 note 25. 

Mere use of property by one rail¬ 
road company does not prevent its 
appropriation by another where the 
use is unnecessary for the proper 
exercise of the former’s franchise. 
111.—Peoria, P. & J. R. Co. v. Peo¬ 
ria & S. R. Co., 66 Ill. 174. 

W.Va.—Baltimore & O. R. Co. v. 
Pittsburg, W. & K. R. Co., 17 W. 
Va. 812. 

18. Was^.—State v. King County 
Super. Ct. 110 P. 428, 59 Wash. 
598. 

20 C.J. p 607 note 29. 

119. N.C.—Fayetteville St. Ry. v. Ab¬ 
erdeen & R. R. Co., 55 S.B. 346, 
142 N.C. 423,'9 Ann.Cas. 683. 

20 C.J. p 607 note 30. 

20. N.T.—In re Saratoga Ave., 123 
N.E. 197, 226 N.T. 128. 

20 C.J. p 608 note 31. 

21. Ala.—South & North Alabama 
R. Co. V. Highland Ave. & B. R. 
Co., 24 So. 114, 119 Ala. 105. 

20 C.J. p 607 note 30 [c]. 

Authority to cross or oonnect 
A longitudinal appropriation is 
not authorized by a statute confer- 
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ring power on railroads to cross or 
to connect with other railroads. 
XT.S.—South Dakota Cent. R. Co. v. 
Chicago, M. & St. P. R. Co., S.D., 
141 P. 578, 73 C.C.A. 176. 

Ind.—^Indianapolis & V. R. Co. v. 
Indianapolis & M. Rapid Transit 
Co., 67 N.E. 1013, 38 Ind.App. 337. 

22. Vt.—^Barre R. Co. v. Montpelier 
& W. R. Co., 17 A. 923, 61 Vt. 1, 15 
Am.S.R. 877, 4 L.R.A. 783. 

Wash.—Seattle, & M. R. Co. v. Bel¬ 
lingham Bay & E. R. Co., 69 P. 
1107, 29 Wash. 491, 92 Am.S.R. 907. 
20 C.J. p 608 note 32. 

23. Pa.—^Pittsburgh Junction R. Co. 
V. Allegheny Valley R. Co., 23 A. 
313, 146 Pa. 297—Sharon R Co.’s 
Appeal, 17 A. 234, 122 Pa. 533, 

' 9 Am.S.R. 133. 

20 C.J. p 608 note 36. 

24s. Wash.—Seattle & M. R. Co. v. 
Bellingham Bay & E. R. Co., 69 
P. 1107, 29 Wash. 491, 92 Am.S.R. 
907. 

Tex.—Sabine & E. T. R. Co. v. Gulf 
& I. R Co., 46 S.W. 784, 92 Tex. 
162. 

20 C.J. p 608 note 36. 

25. Pa.—Delaware, L. & W. R Co. 
V. Stroudsburg, Water Gap & Port¬ 
land St Ry. Co., 137 A. 173, 176, 
289 Pa. 131, citing Corpus Juris. 
20 C.J. p 608 note 33. 

28. Cal,—Southern Pac. R. Co. v. 
Southern California R Co., 43 F. 
602, 111 Cal. 221. 

20 C.J. p 608 note 34. 
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§ 76 

Priority of location; future needs. While every 
reasonable intendment must be in favor of the com¬ 
pany first acquiring the property, and there must be 
a liberal consideration of its future as well as its 
existing needs,27 the mere fact that such property 
may be needed at some indefinite time in the fu¬ 
ture will not protect it from condemnation by an¬ 
other railroad company.^* 

Where different railroad companies desire the 
same location, the rule that priority of location, if 
legally made and followed by construction, gives 
priority of right, obtains,29 and it is immaterial that 
the company so locating and constructing its line 
has not acquired the right to use the land, either 
by condemnation or purchase.30 

§ 77. - Crossing and Connecting of Rail¬ 

roads 

Under eminent domain one railroad company may 
cross or make connection with another. Mere Incon¬ 
venience to the latter company does not affect this right. 

The title of a railroad company to its right of 
way is subject to the right of another company, ex¬ 
ercising the right of eminent domain, to cross it 


with its track, or to make connection with it.3i Nei¬ 
ther priority in the date of one charter over an¬ 
other nor the prior location and construction of one 
road over another affects this right,22 ^qj- ma¬ 
terial that the railroad whose track is thus crossed 
was chartered by the federal governments^ or that 
its right of way was acquired by federal grant.S4 
The right of one railroad company to cross the 
right of way of another may be granted by ex¬ 
press statutory provision,S5 or may be implied from 
the general authority conferred on a railroad com¬ 
pany to condemn a right of way.S® It is no objec¬ 
tion to the right of one road to cross the track of 
another that the two roads are parallel at some 
point,37 and the right to cross is not limited to one 
crossing of the tracks.SS 

Although the right to cross a track is not affected 
by the mere fact that the crossing will work an 
inconvenience to the company whose track is 
crossed,®^ a railroad company connecting with or 
crossing another railroad must exercise its right 
reasonably, with due regard to existing conditions, 
and must select a point of connection or crossing 
with due care.^® A crossing is proper so long as 


27. Pa.—^Delaware, L. & W. R. Co. 
V. Stroudsburg, Water Gap & 
Portland St Ry. Co., 137 A- 173, 
289 Pa. 131. 

20 C.J« p 607 note 26. 

28. U.S.—Colorado Eastern R. Co. 
V. Union Pac. R. Co., C-C.Colo., 41 
F. 293. 

20 C.J. p 607 note 27. 

Remote and nncertaixL needs of the 
railroad whose property Is sought 
to ‘be condemned must yield to the 
present and certain needs of the con¬ 
demning railroad.—Chicago & M. 
Electric R. Co. v. Chicago, & N, W. 
R. Co., 71 N.E. 1017, 211 Ill. 352. 

29. Ind.—Southern Indiana R. Co. 
V. Indianapolis & L. R. Co., 81 N. 
B. 65, 168 Ind. 360, 18 L.R.A.,N. 
S., 197. 

20 C.J. p 609 note 37. 

Projected railroad which, although 
not. in operation, had taken steps 
looking to a completion of its road 
in the near future would be pro¬ 
tected, to the same degree as a 
completed road, against the appro¬ 
priation by another road of terminal 
rights which it had acquired.—State 
V. Spokane County Super. Ct., 82 P. 
417, 40 Wash. 389. 

30. Kan.—^Union Terminal R. Co. v. 
Kansas City Belt R Co., 60 P. 
541, 9 Kan.App. 281. 

31. Miss.—^Alabama & V. Ry. Co. v. 
Jackson & E. Ry. Co., 101 So. 553, 
136 Miss. 726, reversed on other 
grounds 46 S.Ct. 536, 271 U.S. 244, 
70 L.Ed. 928—Alabama & V. Ry. 


Co. V. Jackson & E. Ry. Co., 95 So. 
733, 131 Miss. 857. 

20 C.J. p 609 note 39. 

Essential spurs and side tracks 

(1) Under some constitutional and 
statutory provisions the right of a 
railroad company to cross the tracks 
of another company is not con¬ 
fined to its main line and such 
spurs as run between connecting 
lines, but extends to all essential 
spurs and side tracks, if the use of 
the existing track will be so inter¬ 
fered with as to seriously impair 
its service to the public.—Missouri, 
K. & T, Ry. Co. of Texas v. St. Lou¬ 
is Southwestern Ry. Co. of Texas, 
Tex.Civ.App., 239 S.W. 337. 

(2) However, a company has not 
the right to cross side tracks if it 
would not have under the same cir¬ 
cumstances the right to rcross the 
main track.—Barre R. Co. v. Mont¬ 
pelier & W. R. Co., 17 A. 923, 61 
Vt. 1, 15 Am.S.R. 877, 4 L.R.A. 785. 

32. N.C.—Virginia & C. S. R. Co. 
V. Seaboard Air Line R Co., 78 S. 
E, 68, 161 N.a 531. 

20 C.J. p 610 note 40. 

33. U.S.—Union Pac. R. Co. v, Leav¬ 
enworth, N. & S. R. Co., C.C.Kan., 
29 P. 728. 

20 C.J. p 610 note 41. 

34. U.S.—Illinois Cent. R. Co. v. 
Chicago, B. & N. R. Co., C.C.I11., 
26 P. 477. 

Wash.—^North Coast R. Co. v. North¬ 
ern Pac. R. Co., 94 P. 112, 48 
Wash. 629. 

20 C.J. p 619 note 55. 
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35. S.C.—-Salem R. Co. v. Alderman, 
58 S.E. 940, 78 S.C. 1. 

20 C.J. p 610 note 42. 

38. La.—Shreveport Tract. Co. v. 
Kansas City S. & G. R Co., 44 
So. 457, 119 La. 759. 

20 C.J. p 610 note 43. 
franchise not condemned 
The crossing of one railroad by 
another cannot be considered a con¬ 
demnation of the former’s franchise. 
—Baltimore & H. Turnp. Co. v. Un¬ 
ion R. Co., 35 Md. 224, 6 Am.R 397. 
37. N.Y.—^In re Boston Hoosac Tun¬ 
nel & W. R. Co., 79 N.Y. 64. 

38b N.Y.—In re Boston Hoosac Tun¬ 
nel & W. R Co., supra. 

39w Ill.—Chicago, & W. I. R. Co. v. 

Illinois Cent. R. Co., 113 Ill. 156. 
Mont.—Butte A. & P. R. Co. v. 
Montana Union R. Co., 41 P. 232, 
16 Mont. 504, 50 Am.S.R. 508, 31 
L.R.A. 298. 

40. Miss.—^Alabama & V. Ry. Co. v. 
Jackson & E. Ry. Co., 95 So. 733, 
131 Miss. 857. 

Judicial review 

(1) The power and right of a rail¬ 
road company to enforce a connec¬ 
tion with, or a crossing of, another 
road are subject to judicial review; 
and a chancery court has been held 
to have jurisdiction to decide all 
questions involved in the exercise of 
the right, except the amount of 
the damages, which is for the emi¬ 
nent domain court.—^Alabama & V. 
Ry. Co. V. Jackson & E. Ry. Co., su¬ 
pra. 
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it does not prevent a reasonably fair enjoyment and 
exercise of the franchise of the company whose 
tracks are crossed,but a crossing at a designated 
point will not be allowed where it will unreasonably 
interfere with the operation of the road proposed to 
be crossed and greatly impair its efficiency and un¬ 
warrantably increase the ha 2 ard of traveling.^^ 
The exercise of the right of a railroad company to 
cross the track of another railroad company must be 
limited by the necessity of the condemning road.'*^ 

§ 78. - Streets and Highways on or 

across Railroad Property 

Streets may be laid on or across railroads by exercise 
of the power of eminent domain. Specific authority is 
necessary if the new use will impair the use of the prop¬ 
erty for railroad purposes. 

It is competent for the legislature to authorize 
the laying out or extension of streets, alleys or high¬ 
ways across the right of way and other lands of a 
railroad company, and express authority to this ef¬ 
fect is found in some jurisdictions.^^ Railroad 
property may be condemned for street purposes un¬ 
der proper statutory authority even though the two 


§ 78 

uses cannot exist together. ^ 5 it has been held that 
the necessity of condemning an easement for a 
street across railroad property is a legislative ques¬ 
tion not subject to judicial review.^® 

Necessity of special statutory authority. Where 
the beneficial use of its property by a railroad com¬ 
pany is not materially interfered with by the exten¬ 
sion of streets or highways across its tracks or 
right of way or other property no special statutory 
authority is necessary to the exercise of this pow¬ 
er,and the fact that such additional use of the 
right of way will entail more care and expense on 
the part of the railroad in protecting the public is 
immaterial but in accordance with the general 
doctrine governing the taking of property already 
appropriated to public use, land once appropriated 
by a railroad company for a public use cannot, in 
the absence of statutory authorization which is ex¬ 
press or necessarily implied, be condemned for 
streets or highways if such purposes would be in¬ 
consistent with, and impair or destroy, its use for 
railroad purposes.^® This rule applies whether the 
railroad acquired its lands by purchase or eminent 
domain,^*^ and the fact that the property is not in 


<2) In a railroad company’s suit 
to condemn the rigrht to cross anoth¬ 
er company’s spur track at particu¬ 
lar points, it was for the court to 
determine whether condemnation 
should be grranted and at what 
points the crossing should be made, 
where the testimony showed serious 
impediments to the construction of 
a proposed spur without crossing 
the defendant’s tracks.—Missouri, 
K. & T. Ry. Co. of Texas v. St. Lou¬ 
is Southwestern Ry. Co. of Texas, 
Tex.Civ.App., 239 S.W. 337. 

41. N.J.—National Docks & N. J. J. 
Connecting R. Co. v. State, 21 A. 
670, 53 N.J.Law 217, 26 Am.S.R. 
421. 

20 C.J. p 610 note 46. 

42. Wash.—State v. Whitman Coun¬ 
ty Super. Ct., 88 P. 201, 46 Wash. 
270—Seattle & M. R. Co, v. State, 
34 P. 651, 7 Wash. 150, 38 Am.S. 
R. 866, 22 L.R.A. 217. 

20 C.J. p 611 note 46. 

43. N.J.—National Docks & N. J. 
J. Connecting R. Co. v. State. 21 
A. 570, 53 N.J.Law 217, 26 Am.S. 
R. 421. 

20 aj. p 611 note 50. 

44. U.S.—City of Norton v. Low- 
den, C.C.A.Kan., 84 P.2d 663. 

Minn.—^Northern Pac. Ry. Co. v. City 
of Duluth, 189 N.W. 937, 153 Minn. 
122 . 

—In re City of Mt. Vernon, 210 
N.T.S. 488, 213 App.Div. 343. 

Pa.—Philadelphia, W. & B. R. Co. v. 

City of Philadelphia, 9 Phila. 663. 
20 C.J. p 611 note 54. 


I Extent of appropriation 

Appropriation of part of right of 
way of single track railroad for ^ 
highway construction was Jield war- i 
ranted where remaining width was 
ample for construction of passing 
tracks and for double tracking.— 
State ex rel. Puget Sound & B. R. 
Ry. Co. v. Joiner, 47 P.2d 14, 182 
Wash. 301. 

Property used for station purposes 

Under some statutes no way may 
be laid across property of a railroad 
company used for station purposes 
unless the public convenience and 
necessity so require.—^Atlantic & St. 
L. R. Co.’s Appeal, 62 A. 141, 100 Me. 
430. 

45. Ill.—Chicago & N. W. R. Co. v. 

Morrison, 63 N.R 96, 195 Ill. 271. 
20 C.J. p 611 note 54 [a] (2). 

46- Minn.—Village of Lamberton v. 
Chicago & N. W. Ry. Co., 265 N. 
W. 801, 196 Minn. 597. 

47- U.S.—City of Norton v. Low- 
den, C.C.A.Kan., 84 F.2d 663. 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 126 So. 667, 
169 La. 1085. 

Tex.—Texas & N. O. R. Co. v. City 
of Beaumont, Civ.App., 285 S.W. 
944. 

Wis.—Chicago & N. W. Ry. Co. v. 
City of Racine, 227 N.W. 859, 860, 
200 Wis. 170, citing Corpus Juris. 
20 C.J. p 611 note 56. 

Incidental interference 

That establishment of highway 
across railroad causes incidental in¬ 
terference with railroad use will not 
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defeat right of municipality to con¬ 
demn railroad property for highway 
crossing under general grant of 
power to condemn land for laying 
out of streets.—City of Memphis v. 
Southern Ry. Co., 67 S.W.2d 552, 167 
Tenn. 181—20 C.J. p 612 note 66 [a]. 

48. Ky.—Louisville & N. R. Co. v. 
Louisville, 114 S.W. 743, 131 Ky. 
108, 24 L.R.A.,N.S., 1213. 

49. U.S.—City of Norton v. Lowden, 
C.C.A.Kan., 84 F.2d 663. 

Ga—Georgia Northern Ry. Co. v. 
City of Moultrie, 136 S.E. 415, 163 
Ga 513. 

N.T.—^People v. New Tork Cent. & 
H. R. R. Co., 23 N.T.S. 456, 69 
Hun 166—Board of Hudson River 
Regulating Dist. v. Fonda, J. & G. 
R. Co., 217 N.T.S. 781, 127 Misc. 
866, affirmed 228 N.T.S. 686, 223 
App.Div. 358, modified on other 
grounds 164 N.E. 541, 249 N.T. 
445, amendment of remittitur 
granted 166 N.E. 324, 250 N.T. 559. 
Tenn.—City of Memphis v. Southern 
Ry. Co., 67 S.W.2d 552, 553, 167 
Tenn. 181, citing Corpus Juris. 

20 C.J. p 612 note 58. 

Small benefit to public 
Appropriation of a railroad right 
of way to extend a street across 
the company’s tracks was refused 
where the benefit to the public would 
be small, the burden on the railroad 
large, and the location perilous for 
a grade crossing.—City of Warren 
• v. New Tork, P. & O. R. R. Co., 23 
Ohio N.P., N.S., 161. 

5tK Iowa.—Alvord v. Great North- 
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LCtual use is immaterial if it will be needed in the 
[uture.5i 

In appl 3 ring these rules it is uniformly held that 
i general authority to lay out streets or highways 
luthorizes the extension of a street or highway 
icross a railroad track,52 provided the use of the 
right of way for railroad purposes will not be there- 
Dy destroyed or essentially impaired.® 2 Such gen¬ 
eral authority does not authorize condemnation of a 
railroad right of way for a street or highway to run 
longitudinally thereon,®^ unless the two uses are 
consistent.®® A general authority to lay out streets 
or highways does not authorize the extension of a 
street or highway 'through railroad yards, depot 
grounds, or land appropriated and needed for en¬ 
gine houses, shops, and the like,®® except in the case 
of a taking by the sovereign,®"? unless such exten¬ 


sion can be made without destroying or materially 
impairing the use of the property for railroad pur¬ 
poses.®® 

§ 79. -Telegraph or Telephone Lines on 

Railroad Property 

A railroad right of way can be condennned for the 
erection of telegraph or telephone lines, at least if there 
Is some necessity for the appropriation. 

The right of way of a railroad company may be 
condemned for the construction of the lines of a 
telegraph or telephone company, particularly where 
the construction and operation of the line will not 
destroy or materially interfere with the use of the 
way for a railroad.®® Statutes authorizing the con¬ 
demnation of railroad rights of way for telegraph 
or telephone lines may do so expressly or by neces¬ 
sary implication,®® and such statutes are constitu- 


ern R. Co.. 161 N.W. 467. 179 Iowa 
465. 

20 C.J. p 612 note 59. 

Property available for private uses 
Purchased property which the 
company may use for private pur¬ 
poses if it sees fit may be con¬ 
demned without special statutory 
authority.—Matter of Alexander 
Ave., 17 N.T.S. 933. 

51. N.Y.—Matter of Seneca Ave., 
163 N.T.S, 503, 98 Misc. 712. 
Forfeltuxe of franchise 
The rule stated In the text was 
held applicable notwithstanding the 
railroad’s franchise from the city 
to operate on certain public streets 
was forfeited by the city.—In re 
221st Street in City of New York, 
190 N.Y.S. 234, 116 Misc. 506. 

SO. Ind.—Cincinnati, W. & M. R. Co. 

V. Anderson, 38 N.E. 167, 139 Ind. 
490, 47 Am,S.R. 285. 

Ky.—^Louisville & N. R. Co. v. Lou¬ 
isville, 114 S.W. 743, 131 Ky. 108, 
24 L.R.A.,N.S., 1213. 

20 C.J. p 612 note 62. 

53; TJ.S.—City of Norton v. Lowden, 
C.C.A.Kan., 84 F.2d 663. 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 126 So. 667, 
169 La. 1085. 

Minn.—^Village of Lamberton v. Chi¬ 
cago & N. W. Ry. Co., 265 N.W. 
801, 196 Minn. 597. 

Tenn.—City of Memphis v. Southern 
Ry. Co., 67 S.W.2d 552, 553, 167 
Tenn. 181, citing Corpus Juris. 
W.Va.—City of Welch v. Norfolk & 

W. Ry. Co., 140 S.E. 839, 104 W. 
Va. 660. 

20 C.J. p 612 note 63. 

Feasibility of joint use 

Such general authority is sufficient 
if no good reason appears why the 
joint use of the property cannot be 
so adjusted in practice as to work 
no serious detriment to the public 


interest.—St. Paul, M. & M. R. Co. 
V. Minneapolis. 27 N.W. 500, 35 Minn. 
141. 

54. U.S.—Portland R., Light & 
Powe'r Co, V. Portland, C.C.Or., 181 
F. 632. 

20 C.J. P 612 note 64. 

55. Cal.—City of Long Beach v. 
Wright, 25 P.2d 541, 184 Cal.App. 
366. 

Unused portion of right of way 

City was held Impliedly authorized 
to condemn for street purposes the 
portion of a railroad right of way on 
which no track or structure stood.— 
Chicago & N, W. Ry. Co. v. City of 
Racine, 227 N.W. 859, 200 Wis. 170. 

56. U.S.—City of Norton v, Low¬ 
den, C.C.A.Kan., 84 F.2d 663. 

20 C.J. p 612 note 65. 

57. N.Y.—In re Elimination of High¬ 
way-Railroad Crossing in Village 
of Altamont, 254 N.Y.S. 678, 234 
App.Div. 129, motion granted In 
re Elimination, of Grade Crossing 
at Altamont, 182 N.E. 182, 259 N. 
Y. 564. 

Taking by sovereign of property de¬ 
voted to public use generally see 
supra S 74. 

SB, Tenn.—State of Georgria v. City 
of Chattanooga, 4 Tenn.App. 674. 

20 C.J. p 612 note 66. 

Satire property considered 
Railroad property sought to be 
condemned must be considered as a 
whole in determining whether the 
opening of a street will cause a 
material impairment of the railroad's 
use of the property.—State of Geor¬ 
gia V. City of Chattanooga, supra. 

59. Ala.—^Louisville & N. R. Co. v. 
Western Union Tel. Co., 71 So. 118, 
195 Ala. 124, Ann.Cas.l917B 696. 
Colo.—^Union Pac. R. Co. v. Colorado 
• Postal Tel. Cable Co., 69 P. 564, 30 
Colo. 133, 97 Am.S.R. 106. 

20 C.J. p 613 note 72. 
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Insnffloient width of right of way 
A telegraph company is not pre¬ 
cluded from condemning right to 
construct poles on a railroad right 
of way, because certain points on 
the right of way are not sufficiently 
wide to accommodate the telegraph 
company’s poles, since compensation 
will be allowed only for portions of 
right of way actually taken.—Postal 
Telegraph-Cable Co. v. Florida East 
Coast Ry. Co., D.C.Fla., 258 F. 493, 
affirmed, C.C.A., American Telephone 
& Telegraph Co. v. Postal Telegraph- 
Cable Co., 270 F. 496. 

Bight to select location 
Where a telegraph company con¬ 
demns the right to build a line on a 
railroad right of way, the telegraph 
company, and not the railroad, is en¬ 
titled to select the site for the tele¬ 
graph line, so long as it does not in¬ 
terfere with operation of the rail¬ 
road.—^Western Union Tel. Co. v, 
Nashville, C. & St. L. R. Co., 182 S. 
W. 254, 133 Tenn. 691. 

Bight of railroad to establish tele¬ 
graph Una 

(1) A railroad company has a pref¬ 
erential right to select a route along 
its right of way for a telegraph line 
as against a competing telegraph 
company seeking to condemn a sepa¬ 
rate route.—Western & A. R. Co. v. 
Western Union Tel. Co., 76 S.E. 471, 
138 Ga. 420, 42 L.R.A.,N.S., 225— 
20 C.J. p 613 note 72 [c] (1). 

(2) A railroad, however, cannot 
construct a line on both sides of the 
track and thereby completely pre¬ 
vent the telegraph company from ex¬ 
ercising its rights.—^Louisville & N. 

R. Co. V. Western Union Tel. Co., 75 

S. E. 477, 138 Ga. 432—Western & A. 

R. Co. V. Western Union Tel. Co., 76 

S. E. 471, 138 Ga. 420, 42 L.R.A..N.S., 
225. 

60. Me.—Canadian Pac. R. .Co. y. 
Moosehead Tel. Co., 76 A.' 885, 106, 
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tional.®^ Condemnation pursuant to such statutes 
cannot be denied merely because partial interfer¬ 
ence with the operation of the railroad will result 
from the taking.®^ If the use by the railroad com¬ 
pany is not materially interfered with or. destroyed, 
this power may be exercised under a general statu¬ 
tory authority to condemn otherwise the power 
must be conferred either in express terms or by 
necessary implication.It has been held that there 
must be some necessity for the appropriation,65 and 
that a necessity created by the corporation seeking 
to condemn, in order that it may be convenienced, 
or arising out of a desire to economize unreason¬ 
ably, is insufficient ;66 but on the other hand, it 
has been held that the right to condemn will not 
be denied merely because the telegraph company 
might obtain a right of way over other property.®^ 

The right to construct telegraph lines along a 
railroad right of way is conferred by statutes au¬ 
thorizing telegraph companies to appropriate for 
their purposes lands owned by private persons or 
by corporations,6 6 and it has been held that a tele¬ 
graph line is an internal improvement for which a 
right of way may be acquired along a railroad fight 
of way within a statute conferring the right to take 
the property or easements of private corporations 
for internal improvements.®^ The right is not con¬ 


ferred, however, by a statute authorizing the erec¬ 
tion of fixtures and structures along and across 
‘‘highways”*^® or “over any public roads, streets and 
highways.”'^^ It has been held that a federal stat¬ 
ute authorizing the construction of telegraph lines 
over and along any of the military or post roads of 
the United States did not of itself authorize tele¬ 
graph companies to condemn a right of way for 
their lines over railroads or other private property. "^2 
Statutes prohibiting the taking of property appro¬ 
priated to a public use except for “a more necessary 
public use” do not prevent the appropriation for 
telegraph purposes of a portion of a railroad right 
of way not occupied by the tracks, the same being 
very generally considered “a more necessary public 
use.”'^® Although the statute mentions telegraph 
companies only or telephone companies only, it nev¬ 
ertheless applies equally to telegraph and telephone 
companies.'^^ 

Prior grant io another company. A contract ced¬ 
ing to a telegraph company the exclusive right of 
operating and maintaining its lines over the right 
of way of a railroad company, even if otherwise 
valid, cannot debar the state in the exercise of the 
right of eminent domain from authorizing the es¬ 
tablishment of another telegraph line over the same 
right of way.*^® 


Me. 363, 29 L.R.A.,N.S., 703, 20 Ann. 
Cas. 721. 

20 C.J. p 614 note 76. 

61. U.S.—St. Louis & S. F. R. Co. 
V. Southwestern Telephone & Tele¬ 
graph Co., Ark., 121 F. 276, 58 C. 
C.A. 198. 

Ill.—^Western Union Tel. Co. v. Louis¬ 
ville & N. R. Co., 110 N.E. 583, 
270 Ill. 399, Ann.Cas.l917B 670. 
Bepealing act 

The repeal of the statute authoriz¬ 
ing the telegraph company to acquire 
an easement in the railroad’s right 
of way prevents such acquisition; 
the repealing act is constitutional 
and applies, even though the tele¬ 
phone company obtains a Judgment 
of condemnation in the trial court 
where the Judgment is reversed on 
appeal for. errors involving the con¬ 
ditions essential to a grant of the 
easement.—Western Union Telegraph 
Co. V. Louisville & N. R. Co., Ky., 
42 S.Ct. 258, 258 U.S. 13, 66 L.Ed. 
437.. 

62. U.S.—Louisville & N. .R. Co. v. 
Western Union Tel. Co., Ky., 249 
F. 385, 161 C.C.A. 359. 

63. Or.—^Postal Tel. Cable Co. v. 

Oregon Short-Line R. Co., 65 P. 
735, 23 Utah 474, 90 Am.S.R. 

705. - ^ 

20 C.J. p 614 note 84. i 


New consistent use of property de¬ 
voted to public use generally see 
supra § 74. 

64. Me.—Canadian Pac. R. Co. v. 
Moosehead TeL Co., 76 A. 885, 106 
Me. 363, 29 L.R.A.,N.S., 703, 20 
Ann.Cas. 721. 

Minn.—^Northwestern Tel. Exch. Co. 
V. Chicago, M. & St. P. R. Co., 79 
N.W. 315, 76 Minn. 334. 
es. Ala,—Louisville & N. R. Co. v. 
Western Union Tel. Co., 71 So. 
118, 195 Ala. 124, Ann.Cas.l917B 
696. 

20 C.J. p 613 note 73. 

66. Ala.—^Louisville & N. R. Co. v. 
Western Union Teh Co., supra. 

20 C.J, p 614 note 74. 

67. Colo.—^Union Pac. R. Co. v. Colo¬ 
rado Postal TeL Cable Co., 69 P. 
564, 30 Colo. 133, 27 Am.S.R. 106. 

20 C.J. p 614 note 75. 

68. Mo.—^American Tel. & Tel. Co. v. 
St. Louis, I. M. & S. R. Co., 101 
S.W. 576, 202 Mo. 656. 

Tex.—Ft. Worth & R. Gr. R. Co. v. 
Southwestern Tel. & Tel. Co., 71 
S.W. 270, 96 Tex. 160, 60 L.R.A. 
145. 

69. Tenn.—^Mobile & O. R. Co. v. 
Postal Tel. Cable Co., 46 S.W. 
571, 101 Tenn. 62, 41 L.R.A. .403. 

70. U.S.—^Western Union Tel. C6. v. 
Pennsylvania R. Co., Pa. and N.J., 
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123 F. 33, 59 C.C.A. 113, affirmed 
25 S.Ct. 133, 150, 195 U.S. 540, 
594, 49 L.Ed. 312, 332, 1 Ann.Cas. 
517, 533. 

Ind.—Muncie Blectyic Light Co. v. 
Joliff, 109 N.E. 433, 59 Ind.App. 
349. 

71. N.T.—New York City & N. R. 
Co. V. Central Union Tel. Co., 21 
Hun 261. 

78. U.S.—Louisville & N. R. Co. v. 
Western Union Telegraph Co., 39 
S.Ct. 613, 250 U.S. 363, 63 L.Ed. 
1032, affirming 233 F. 82. 147 C.C. 
A. 152, and Western Union Tele¬ 
graph Co. V. Louisville & N. R. Co., 
'65 So. 650, 107 Miss. 626. 

20 C.J. p 614 note 83. 

73. U.S.—^Montana Postal Tel. Cable 
Co. V. Oregon Short Line R. Co., 
C.C.Morit., 114 F. 787. 

20 C.J. p 613 note 72 [a], p 614 note 

86 . 

74. Tex.—San Antonio & A. P, R. 
Co. V. Southwestern Tel. & Tel. 
Co., 55 S.W. 117, 93 Tex, 313, 77 
Am.S.R. 884. 49 L.R.A. 459. 

20 C.J. p 614 note 87. 

75(. Ala.—^New Orleans M. T. R. Co. 
V. Southern & Atlantic TeL Col, 
53 Ala. 211. 

La.—^Baltimore & O. Tel. Co. v. Mor¬ 
gan’s Louisiana & T. R. & Steam¬ 
ship Co., 37 La..Ann. 883. 
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I 80. -Other Burdens on Raikoad Prop¬ 

erty 

Property devoted to railroad purposes may be ap¬ 
propriated for other public purposes such as the main¬ 
tenance of drains, levees, reservoirs, waterworks, and the 
like. 

In general, all property owned by, or devoted to 
the use of, a railroad is subject to appropriation for 
another public use.T« if the second appropriation 
is inconsistent with the first and tends to deprive the 
railroad company of the free enjoyment of its fran¬ 
chise, a general authority to condemn is insufficient, 
and authority must be granted in express terms or 
by necessary implication,^^ except perhaps in cas¬ 
es where a public exigency requires such appropri¬ 
ation.'?* Thus general authority to condemn land 
for a park does not authorize the taking of land of 
a railroad company in actual use for the purpose of 
its incorporation, the two uses being inconsistent.?* 
On the other hand such general authority is suffi¬ 
cient to authorize the construction of drains*® or 
levees*! along a railroad right of way if the use of 
the land for railroad purposes is not materially im- 
paired. 

T -anH not actually necessary to the enjoyment of 


the franchise of a railroad company may be con¬ 
demned for a reservoir,** waterworks,** or a pri¬ 
vate way,*< under a general authority to condemn. 

Railroad property may be condemned for a reser¬ 
voir under'statutes permitting the condemnation of 
“real estate” and defining “real estate” as including 
property used for railroad or other public purpos- 
es.^® 

A railroad right of way is not a “public road” or 
“highway” within a statute authorizing electric 
companies to set and maintain their poles and oth¬ 
er appliances along, under, and across any of the 
public roads and highways of the state outside of 
cities and incorporated towns.^® 

§ 81. -Taking Streets, Highways, or 

Turnpikes 

Streets may be burdened with new uses under the 
right of eminent domain. Such right will permit new 
burdens for railroad purposes or for the erection of poles 
and wires for telegraph, telephone, and lighting purposes. 

It is well settled that a further or different public 
use, or a further easement for public use, may be 
imposed on land used as a street or highway.87 if 


76. U.S,—State of Georgia v. City 
of Chattanooga, Tenn., 44 S.Ct. 
369, 264 U.S. 472, 68 L.Ed. 796. 
Iowa.—Ferguson v. Illinois Cent. R. 
Co., 210 N.W. 604, 202 Iowa 508, 
54 A.L..R. 1. 

N.C.—Fayetteville St. Ry. v. Aber¬ 
deen & R. R. Co., 55 S.B. 346. 142 
N.C. 423, 9 Anp.Cas. 683. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Tarrant County Water Control & 
Improvement Dist, No. 1, 73 S.W. 
2d 55, 123 Tex. 432, answering cer¬ 
tified questions, Civ.App., 76 S.W. 
2d 147, and certiorari denied 55 S. 
Ct. 921, 295 U.S. 762, 79 KEd. 
1704. 

Overhead wires of a power com¬ 
pany may be placed on railroad prop¬ 
erty.—Westside Electric St. Ry. Co. 
V. West Penn Power Co., 8 Pa.Dist. 
& Co. 281, 6 Wash.Co. 65. 

Xievee 

It is within state’s power to au¬ 
thorize condemnation of railroad 
right of way for construction of 
levee, the condemnation being rea¬ 
sonably necessary to purpose of the 
levee district and not inconsistent 
with use of right of way for railroad 
purposes nor detrimental to public. 
—Missouri, K. & T. Ry. Co. of Texas 
V. Rockwall County Levee Imp. Dist. 
No. 3, Civ.App., 266- S.W. 163, re¬ 
versed on other grounds 297 S.W. 
206, 117 Tex. 34. 

Federal grant of right of way 

That railroad’s right of way came 
by grant from the United States does 
not prevent the state from requiring 


it to permit the location thereon of a 
warehouse for public use.— -Simmons 
V. Northern Pac. R. Co., 180 N.W. 
114, 147 Minn. 313. 

Seasons for new use 
Where railroad acquired rights to 
construct, maintain, and operate rail* 
road and bridge from landowners, it 
was held that its easement should 
not be taken for another public use 
by city, unless reasons therefor are 
special, unusual, and peculiar.—Nas¬ 
sau Electric R. Co. v. Riegelmann, 
205 N.Y.S. 81. 123 Misc. 3, affirmed 
208 N.Y.S. 906, 212 App.Div. 883. 

77- N.C.—Fayetteville St. Ry. v. 
Aberdeen & R. R. Co., 55 S.E. 345, 
142 N.C. 423, 9 Ann.Cas. 683. 

20 C.J. p 615 note 95. 

78. Colo.—^Denver Power & Irriga¬ 
tion Co. V. Denver & R. G. R. Co., 
69 P. 668, 30 Colo. 204, 60 L.R.A. 
383. 

20 C.J. p 615 note 96. 

Private inconvenience immaterial 
Upon the question of necessity the 
comparative convenience, benefits, or 
expense to the respective parties 
cannot be considered.—Denver Power 
& Irrigation Co. v. Denver & R. G. 
R. Co., supra—20 C.J. p 616 note 97. 

79. N.Y.—Suburban Rapid-Transit 
Co. v. New York, 28 N.E. 626, 128 
N.Y. 610—^Matter of Buffalo, 25 N. 
Y.S. 218, 72 Hun 422—Matter of 
New York, 5 N.Y.S. 463, 67 Hun 
416. 

20 C.J. P 615 note 98. 

80. Ind.—^Baltimore & O. R. Co. v. 
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Jackson County, 58 N.E. 837, 69 
N.B. 856, 156 Ind. 260. 

N.Y.—Matter of Gloversville, 87 N.Y. 

S. 612, 42 Misc. 559. 

20 C.J. p 615 note 92. 

81. U.S.—St. Louis Southwestern 
R. Co. V. Miller Levee Dist. No. 2, 
D.C.Ark., 197 F. 815, affirmed 207 

F. 338, 125 C.C.A. 88, L.R.A.1916F 
1181. 

Tex.—^Texas Midland R. Co. v. Kauf¬ 
man County Impr. Dist. No. 1, 
Civ.App., 175 S.W. 482. 

82. Colo.—^Denver Power & Irriga¬ 

tion Co. v. Denver & R. G. R. Co., 
69 P. 568, 30 Colo. 204, 60 L.R.A. 
383. ' 

83. Mass.—Old Colony R. Co. v. 
Framingham Water Co., 27 N.E. 
662, 153 Mass. 561, 13 L.R.A. 332. 

84. Mass.—Eldredge v. Norfolk 
County, 70 N.E. 36, 186 Mass. 186. 

85. N.Y.—^Board of Hudson River 
Regulating Dist. v. Fonda. J. & 

G. R. Co., 217 N.Y.S. 781, 127 Misc. 
866, affirmed 228 N.Y.S. 686, 223 
App.Div. 368, modified on other 
grounds 164 N.E. 641, 249 N.Y. 445, 
amendment of remittitur grant¬ 
ed 166 N.B. 824, 260 N.Y. 569. 

801. Ind.—^Muncie Electric Light Co. 
V. Joliff, 109 N.E. 433, 59 Ind.App. 
349. 

87. Minn.—Board of Water Com¬ 
missioners V. Belland, 129 N.W. 
389, 113 Minn. 292. 

N.J.—^Faulks V. Borough of Alien- 
hurst, 1 A.2d 6, 120 N.LLaw 486. 
20 C.J. p 616 note 1. 
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the second use will be inconsistent with, or materi¬ 
ally impair the prior use, authority to condemn must 
be conferred in express terms or by necessary im- 
plication.88 Where a tract of land has been laid 
out and streets plotted thereon, and the streets have 
become highways, they may be vacated or changed 
by a municipality in the exercise of its right of em¬ 
inent domain. 

Under some statutes a municipality in the exer¬ 
cise of its power of eminent domain may take and 
submerge part of a state highway for the establish¬ 
ment of a reservoir and water system.^® The land 
of a private person subject to an easement for a 
public highway may be condemned by a water com¬ 
pany for a dam and reservoir, under a statute au¬ 
thorizing property already taken for a public use to 
be appropriated for a more necessary public use.®^ 
A constitutional provision conferring on all persons 
and corporations the right of way across public or 
private lands, for the purpose of conveying water 
for domestic purposes authorizes a city to condemn 
a way through and across the streets of another mu¬ 
nicipality for a pipe line to carry waters for the 
use of the city’s inhabitants,®^ 


Rntl/oads on or across streets, highways, or turn¬ 
pikes. It is settled that the legislature has power 
to authorize railroad companies to lay their tracks 
across highways®® or turnpikes.®^ The legislature 
may also authorize the laying of tracks longitud¬ 
inally in streets and highways,*®® or in turnpikes,®® 
and the taking of portions of streets for depots,®*^ 
or for structures to support elevated tracks.®® 

General statutory authorization to condemn land 
for a railroad is sufficient to authorize a crossing of 
streets, highways, or turnpikes.®® However, such 
general authorization does not prima facie confer 
power to lay out a railroad longitudinally along a 
public highway or street,^ and power so to do must 
be given by express enactment, or, if it rests on 
implication, it must flow necessarily out of the law 
from which it is derived;® but it is sufficient if 
such power is conferred either by express words 
or by necessary implication.® 

Poles and wires on streets or highways. The leg¬ 
islature, or a municipality having the power of em¬ 
inent domain, may authorize the erection of poles 
and wires for telegraph, telephone, and lighting pur¬ 
poses on streets and highways.^ 


Compensation for new use of street 
or highway see infra § 133. 
ChlorlnatloxL building 

The fact that street was devoted 
to a public use did not deprive 
borough of authority to subject by 
eminent domain an adjoining land¬ 
owner’s fee in street to a new use for 
a building in which sewage would 
be chlorinated.—Faulks v. Borough 
of Allenhurst, supra. 

88. N.C.—^Yadkin County v. City of 
High Point, 8 S.B.2d 470, 217 N.C. 
462. 

20 C,J. p 615 note 3. 

Sewer 

Under some statutes, townships of 
the second class have been held to 
have no authority, with respect to 
power of eminent domain, for the 
construction of a sewer in a public 
highway.—^Haimsohn v. Township of 
Millcreek, 20 Brie Co., Pa.,, 69. 

89. Pa.—Gailey v.- Wilkinsburg Real 
Estate & Trust Co., 129 A. 446, 
283 Pa. 381. 

80. Tex.—Pry v. Jackson, Civ.App., 
264 S.W. 612. 

81. Cal.—Marin County Water Co. 
V. Marin County, 79 P. 282, 146 Cal. 
686 . 

88. Colo.—^Lyons v. Longmont, 129 
P. 198, 64 Colo. 112. 

83. Miss.—^Mississippi Cent. R. Co. 
V. Hattiesburg Tract. Co., 67 So. 
897. 109 Miss. 101, L.R.A.1916D 
843. 

20 C.J. p 616 note 7. 


"Public road or way” 

Power to cross any "public road or 
way” refers to municipal streets as 
well as county highways.—Canton v. 
Canton Cotton Warehouse Co., 36 
So. 266, 84 Miss. 268, 106 Am.S.R. 
428, 66 L.R.A. 561. 

84. Pa.—Philadelphia & T. R. Co. 
V. Philadelphia & B. Pass. R. Co., 
6 Pa.Dist. 269. 

Vt.—^White River Turnp. Co. v. Ver¬ 
mont Cent. R. Co., 21 Vt. 690. 

20 C.J. p 616 note 8. 

85. Kan.—State v. Parsons St. R. 
& Electrical Co., 105 P. 704, 81 
Kan. 430. 28 L.R.A.,N.S., 1082. 

Miss.—Mississippi Cent. R. Co. v. 
Hattiesburg Tract. Co., 67 So. 897, 
109 Miss. 101, L.R.A.1915D 843. 
Mont.—^Kipp V. Davis-Daly Copper 
Co., 110 P. 237, 41 Mont. 609, 36 
L.R.A.,N.S., 666, 21 Ann.Cas. 1372. 
20 C.J. p 616 note 9. 

96. Md.—^Baltimore & F. Turnp. 
Road V. Baltimore, C. & E. M. Pass. 
R. Co., 31 A. 854, 81 Md. 247. 

20 C.J. p 616 note 10. 

87. Conn.—State v. Railroad Comrs, 
15 A. 756, 56 Conn. 308. 

Mo.—^Union Depot Co. v. St. Louis, 
8 Mo.App. 412. 

98. Ill.—Summerfield v. Chicago, 64 
N.E. 490, 197 Ill. 270. . 

99. Pa.—Phillips v. Connellsville & 
State Line R. Co., 93 A. 603, 247 
Pa. 560. 

S.D.—^Hyde v. Minnesota D. & P. R. 
R7.^- 


Co., 336 N.W. 92. 29 S.D. 220. 40 
L.R.A.,NrS., 48. 

20 C.J. p 616 note 13. 

Authority to cross "right of way” 
A statute authorizing the con¬ 
struction of a railroad across any 
right of way authorizes the con¬ 
struction of a railroad track across 
a turnpike.—^White River Turnp. Co. 
v. Vermont Cent. R. Co., 21 Vt. 
590. 

1. Ky.—Louisville & N. R. Co. v. 
Whitley County Ct., 24 S.W. 604, 
95 Ky. 215, 15 Ky.L. 734, 44 Am. 
S.R. 220. 

20 C.J. p 616 note 14. 

8. Wash.—State v. King County Su¬ 
per. Ct., 70 P. 484, 30 Wash. 

219. 

20 C.J. p 616 note 15. 

3. Conn.—State v. Railroad Comrs., 
15 A. 756, 56 Conn. 308. 

20 C.J. p 616 note 16. 

How implication shown 
Authority by implication to con¬ 
struct a railroad along a public 
highway may result either from the 
language of the act or from its be¬ 
ing shown by an application of the 
act to the subject matter that the 
railroad cannot by reasonable in¬ 
tendment be laid in any other line. 
—Springfield v. Connecticut River 
Co., 4 Cush., Mass., 63. 

4. Minn.—Cater v. Northwestern 
Tel. Exch. Co., 63 N.W. Ill, 60 
Minn. 639, 61 Am.S.R, 543, 28 L. 
R.A. 310. 

20 C.J. p 617 note 23. 
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S'82; 

§ 82. -Taking Public Parks or Squares 

Land used as a public park cannot be taken for an 
inconsistent -use unless such taking is authorized ex¬ 
pressly or by clear implication. 

Land already devoted to public use as a park, 
square, or common cannot be appropriated for rail¬ 
roads or other public uses inconsistent with the 
prior use, unless the power to make such appropri¬ 
ation is conferred expressly or by necessary impli- 
cation.5 The fact that the portion of a park sought 
to be condemned occupies a somewhat small area 
does not permit condemnation thereof without prop¬ 
er legislative authority.® Under some statutes a 
public park may be condemned for a new use if 
the proposed use is consistent with the previous 
public use so that the two uses may be exercised in 
common.'^ 

§ 83. -Changing Character of Roads 

The legislature may authorize the construction of a 
turnpike or viaduct over a highway, or a highway over a 
turnpike. A turnpike may be made free. 

The legislature may authorize a turnpike or plank 
road company to construct its road over an existing 
highway,® and may also authorize the laying out 
of a street or highway over a turnpike,® or, when 
the franchise of the turnpike company has ex- 
pired,i® make the turnpike a free public highway 


but in these cases there must be express legislative 
authority, or such authority must be necessarily im¬ 
plied.^® A viaduct may be constructed over an ex¬ 
isting highway.!® Power may be conferred on a 
municipality to convert a county road into a city 
street.!^ 

§ 84. -Navigable Waters 

Navigable waters cannot be taken by eminent domain 
except for federal purposes; but the course of a navigable 
river can be changed. Power to condemn private prop¬ 
erty will not warrant interference with the navigability 
of a stream. 

It has been held that a navigable river, the title 
to the bed and waters of which is held by the state 
for the benefit of the public cannot, properly speak¬ 
ing, be made the subject of the power of eminent 
domain but it has also been held that the domin¬ 
ion of the states over navigable streams, tidewaters, 

• and underlying soils is subordinate to the power of 
eminent domain of the United States to take such 
property for federal constitutional purposes.!® Fur¬ 
ther, the state may by its power of eminent domain 
change the course of a navigable river within its 
boundaries if the public good requires it, although 
the rights of private parties are prejudiced there¬ 
by ;!'^ and portions of the banks of a navigable riv¬ 
er may be set aside to an exclusive use.!® A rail- 


5. Minn.—^Minnesota Power & Light 
Co, V. State, 225 N.W. 164, 177 
Minn. 343. 

Vt.—^President ajid Fellows of Mld- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 
384, 101 Vt. 325. 

20 C.J. p 617 note 25. 

defined 

A public park is a pleasure ground 
set apart for the recreation of the 
public, to promote its health and en¬ 
joyment. 

Vt.—^President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 384, 
101 Vt. 325. 

Wash.—State v. Superior Court of 
Washington for Mason County, 
238 P. 985, 136 Wash. 87. 

Park held devoted to public use 
Wild lands held in trust as a 
park for the benefit of a college, its 
students, the citizens of the state,' 
and visitors is devoted to a public 
use so as to preclude condemnation 
thereof without special authority.— 
President and Fellows of Middlebury 
College V. Central Power Corporation 
of Vermont, 143 A. 384, 101 Vt. 325. 

JMlroad use as oonsisteiLt 

(1) It has been held that the use 
for a railroad of property included 
in public park is inconsistent with 
its use for public park purposes.— 


State V, Superior Court of Washing¬ 
ton for Mason County, 238 P. 985, 
136 Wash. 87. 

(2) However, it has also been as¬ 
serted that “it is not uncommon to 
have railroads in parks, and .their 
presence has been so regulated that 
they aided in making the parks ac¬ 
cessible, without interfering with 
safe administration of both those 
public uses.”—^Los Angeles v. Los 
Angeles Pac. Co., 159 P. 992, 995, 31 
CaLApp. 100. 

Reverslonazy interests in proper¬ 
ty devoted'to park uses may be con¬ 
demned so €Ls to obtain a title in fee 
simple absolute, where statutes so 
provide.—White v. Cleveland, 14 Ohio 
Cir.Ct, N.S„ 369, 

Bm Wash.—State v. Superior Court 
of Washington for Mason County, 
238 P. 985, 136 Wash. 87. 

7. Cal,—^Los Angeles v. Los Angeles 
Pac. Co,, 159 P. 992, 31 CaLApp. 
100 . 

a. Md.—^Douglass v. Boonsborough 
Turnp. R. Co., 22 Md. 219, 85 Am. 
D. 647. 

Mo.—Williams v. Natural Bridge 
Plafik Road Co., 21 Mo. 580. 

9- Ga.—Savannah v. Vernon Shell 
Road Co., 14 S.R 610, 88 Ga. 342. 
20 C.J. p 617 note 28. 

874 


10. Cal.—McMullln v. Leitoh, 23 P. 
294, 83 Cal. 239. 

20 C.J. p 618 note 29. 

11. Pa.—Greiner v. Commonwealth, 
6 A.2d 67, 334 Pa 299. 

12. Mass.—West Boston Bridge Co. 
V. Middlesex County, 10 Pick. 270. 

Pa.—Cumru Tp. v. Reading Tump. 

Co., 2 Lanc.L.Rev. 75. 

20 C.J. p 618 note 30. 

13. Minn.—Willis v’ ‘Winona City, 
60 N.W. 814, 59 Minn. 27, 26 L.R.A.' 
142. 

14. Or.—^Huddleston v. Eugene, 65 
P. 868, 34 Or. 343, 43 L.R;A. 444. 

15w Pa.—City of Philadelphia v. 
Philadelphia Suburban Water Co., 
163 A. 297, 309 Pa 130. 

“Neither the public waters, nor 
the beds or channels of public 
streams, can be condemned and 
taken under eminent domain.”—^Mack 
V. Town of Craig, 191 P. 101, 103, 
68 Colo. 337. 

Appropriation of waters or riparian 
rights generally see supra 9 71. 

1ft U.S.—Alabama Power Co. v. 
Gulf Power Co., D.C.Ala, 283 F- 
606. 

17. Miss.—^Homochitto River (5omrs. 
V. Withers, 29 Miss. 21, 64 AulD. 
126. . 

1& ’Tenn.—Memphis v. Wright, 6 
Yerg. 497, 27 Am.D. 489. • 
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road may be permitted to cross a navigable stream^® 
or a canal.20 a general power to condemn private 
property does not authorize an interference with 
the navigability of a stream or other body of wa- 
ter.2l The right given to a municipal corporation 
to condemn a right of way for sewers does not au¬ 
thorize condemnation of a public stream to make it 
a part of the sewer system.22 

§ 85. Cemeteries 

Unless exempted by statute, cemeteries may be ap¬ 
propriated under the power of eminent domain. As to 
public cemeteries the authority must be specific; but 
private cemeteries may be taken under general legislative 
authority. 

The fact that lands have previously been devot¬ 
ed to cemetery purposes does not place them beyond 
the reach of the power of eminent domain.23 Such 
lands may be taken for an inconsistent public use^^ 
and are subject to appropriation, even though the 
removal of bodies is necessitated thereby.25 Ac¬ 
cordingly, cemetery lands may, where statutes so 
permit, be appropriated for highway purposes, rail- 


§ 85 

roads, and the Iike.26 The legislature may author¬ 
ize one cemetery association to condemn the land 
of another cemetery association, where such land 
does not effectually serve the use for which it was 
originally appropriated.27 In the case of public 
cemeteries, authority to condemn must be given ex¬ 
pressly or by necessary and reasonable implica- 
tion,22 private cemeteries 'may be taken for a 
public use under general legislative authority.29 

Statutory prohibition. Under the statutes in some 
jurisdictions the opening and establishment of 
streets or highways,^® or the extension of rail¬ 
roads,21 through cemeteries is prohibited; but such 
a statute gives a cemetery company no right to close 
a way already opened because it has purchased 
ground on both sides of it.^^ A statute exempting 
cemeteries will include all grounds held, used, or 
occupied as a cemetery whether the specific land has 
been used for burial or not^^ 

Where the legislature, by a special act, granted 
to a corporation perpetual immunity against the 


19 . Mass.—^Fall River Iron Works 
Co. V. Old Colony & F. R. R. Co., 
5 Allen 221. 

Pa.—^Pennsylvania Coal Co. v. Wad¬ 
dell. 8' Leg.Gaz. 37. 

20 C,J. p 618 note 35. 

20. Md.—Chesapeake & O. Canal Co. 
V. Western Maryland R. Co., 58 A. 
34, 99 Md. 570. 

21 . Minn.—^Minnesota Canal & Pow¬ 

er Co. V. Pratt, 112 N.W. 395, 101 
Minn. 197, 11 L.R.A.,N.S,. 105— 
Minnesota Canal & Power Co. v. 
Koochiching Co., 107 N.W. 405, 97 
Minn. 429, 5 L.R.A.,N.S., 638, 7 
Ann.Cas. 1182. . j 

20 C.J. p 618 note 37. ! 

Statute authorising the laying out 
of highways does not authorize a 
highway to be laid out over a 
navigable river, so that the river is 
obstructed by a bridge.—Common¬ 
wealth v. Roxbury, 9 Gray, Mass., 
451—Coihmonwealth v. Coombs, 2 
Mass. 489. 

22. Colo.—^Healy v. Delta, 147 P. 
662, 59 Colo. 124. 

23 . U.S.—^U. S. V. 2.74 Acres of 
Land In Williamson County, D.C. 
111., 32 F.Supp. 55. 

S.C.—Board of Com*rs for Clarendon 
County V. Holladay, 189 S.E. 885, 
888, 182 S.C. 510, 109 A.L.R. 1496, 
Quoting Corpus Juris. 

20 C.J. p 618 note 38.' 

A private cemetery may be tahen 
for use as a place for public burial. 
—Balch V. Essex County, . 103 Mass. 
106. 

Vse abandoned 

The fact that some persons were 
once burled on the land will not pre¬ 


vent condemnation thereof where the 
use of the property as a cemetery 
has been abandoned.—^Damon v. 
State, Tex.Com.App., 52 S.W.2d 368. 
affirming, Civ.App., 37 S.W.2d 405— 
20 C.J. p 618 note 38 [al. 
aA U.S.—XJ. S. V. Sixty Acres, More 
or Less, of Land in Williamson 
County, D,C.I11., 28 F.Supp. 368. 

25 . U.S.—^U. S. V. Sixty Acres, More 
or Less, of Land in Williamson 
County, supra. 

Federal power 

The United States has the lawful 
power to acquire land used for public 
cemeteries by condemnation, when¬ 
ever its acquisition is essential to 
the accomplishment of a lawful gov¬ 
ernmental purpose authorized by 
valid legislation, and such power is 
not affected by the criminal laws of 
a state for the protection of ceme¬ 
teries against unlawful invasion.— 
U. S. V. Sixty Acres, More or Less, 
of Land in Williamson County, su¬ 
pra. 

26 . Pa.—^Laureldale Cemetery Co. v. 
Reading Co., 154 A. 372, 303 Pa. 
315. 

20 C.J. p 618 notes 39, 40. 

27 . Conn.—Starr Burying Ground 
Ass’n v. North Lane Cemetery 
Ass’n, 58 A. 467, 77 Conn.^ 83. 

28 . Ohio.—^Board of Education of 
City of Akron v. Proprietors of 
Akron Rural Cemetery, 144 N.E. 
113, 110 Ohio St. 430. 

S.C.—Board of Corners for Claren¬ 
don County V. Holladay, 189 S.E. 
885, 888, 182 S.C. 510, 109 A.L.R. 
1496, quoting Corpus Juris. 

20 C.J. p 618 note 42. 
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29. Mont.—^Forestvale Cemetery 
Ass’n V. Helena Cemetery Ass’n, 
203 P. 359, 62 Mont. 52. 

Pa.—Laureldale Cemetery Co. v. 

Reading Co., 136 A. 851, 289 Pa. 6. 
20 C.J. p 618 note 43. 

30. Ill.—Hyde Park v. Oakwoods 
Cemetery Ass’n, 7 N.E. 627, 119 
Ill. 141. 

20 C.J. p 618 note 45. 

31. Ind.—McCann v. Mt. Gilead 
Cemetery Trustees, 77 N.E. 1090, 
166 Ind. 573. 

32. Pa.—^Du Bois Cemetery Co. v. 
Griffin, 30 A. 840, 165 Pa. 81. 

33. Ohio.—^Board of Education of 
City of Akron v. Proprietors of 
Akron Rural Cemetery, 144 N.E. 
113, 110 Ohio St. 430. 

20 C.J. p 619 note 46 [a]. 

Future use 

A statute providing that no road 
or street can be. laid out through a 
cemetery of a cemetery association, 
or through the lands of such asso¬ 
ciation, applies to streets across 
land of such association acquired 
and held for future use for cemetery 
purposes.—State v. Ramsey County 
Dlst. Ct., 131 N.W. 327, 114 Minn. 
287. 

TTnused porfeioiL 

The fact that the part of a ceme¬ 
tery sought to be taken contains no 
graves and that remaining part 
would be adequate for burial pur¬ 
poses does not justify condemnation 
where whole cemetery tract is de¬ 
voted to public uses incidental to 
burial purposes.—Board of Com'rs 
for Clarendon County v. Holladay, 
189 S.E. 885, 182 S.C. 619, 199 A.L. 
R. 1496. 
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opening of streets through its cemetery, it was held 
that the right to open streets in the exercise of the 
state’s right of eminent domain was not thereby 
lost, and that a general act repealing such special 
act was not unconstitutional.^^ 

§ 86- Public Property 

a. Federal lands 

b. Property of state and municipalities 
a. Federal Lands 

Lands under the Jurisdiction of the United States and 
by It devoted to particular purposes cannot be condemned 
under the eminent domain power of a state; as to public 
lands, the authorities disagree. 

Lands devoted to a particular use by the federal 
government,and over which jurisdiction has been 
ceded to the United States,®® cannot be taken under 
the right of eminent domain of a state, unless such 
use has been abandoned.®^ Public lands of the 
United States within a state, subject to sale and set¬ 
tlement, and not reserved for any of the purposes 
of national government, have been held to be sub¬ 


ject to the state’s right.of eminent domain,®® al¬ 
though this right seems to be denied in a later fed¬ 
eral case, which holds that public lands of the 
United States are within the exclusive control of 
congress, and that no state may interfere with such 
control.®® 

b. Property of State and Municipalities 

Lands owned by a state or municipality may be ap¬ 
propriated under proper statutory authority. Except 
where such land is held In a proprietary capacity, specific 
authority Is necessary to warrant condemnation thereof. 

Lands of the state may of course be appropriated 
where statutes so permit.^® The generally accepted 
doctrine is that lands owned by the state cannot be 
taken for public use under a general power to con¬ 
demn and that authority to take such property must 
be granted expressly or must arise from necessary 
implrcation.4l This doctrine is especially applicable 
when the land is in actual use by the state for a pub¬ 
lic purpose, and it is sought to be condemned for 
another, and inconsistent use.^® Under some stat¬ 
utes appropriation is permitted of land of the state 


34b Pa.—In re Twenty-second St, 
102 Pa. 108. 

35. U.S.—Fort Leavenworth R. Co. 
T. Lowe, Kan., 5 S.Ct. 995, 114 TT.S 
525. 29 L.Ed. 264. 

N.Y.—Barrett v. Palmer, 31 N.B. 
1017, 135 N.Y. 336, 31 Am.S,R. 
835, 17 L.RA. 720, affirmed 16 S.Ct. 
837, 162 U.S. 339, 40 L,Ed. 1015. 

20 C.J. p €19 note 52. 

36. U.S.—^U. S. V. Ames, C.C.Mass., 
24 P.Cas.No.14,441, 1 Woodb. & M, 
76. 

37. U.S.—U. S. V. Railroad Bridge 
Co., C.C.I11., 27 F.CasJS^o.l 6,114, 6 
McLean 517. 

38. U.S.—Texas & P. R. Co. v. 
Kirk, Tex., 5 S.Ct. 1113, 116 U.S. 1, 
29 L.Ed. 319. 

20 C.J. p 619 note 50. 

Lands entered under federal home¬ 
stead laws 

Lands which have been entered 
under homestead laws of the United 
States by one to whom patent has not 
yet been issued are subject to emi¬ 
nent domain.—Schmidt v. Drainage 
Dist. No. 17, 215 S.W. 614, 140 Ark. 
641. 

39. U.S.—Utah Power & Light Co. 
V. U. S., Utah, 230 F. 328, 114 C. 
C.A. 470, modified on other grounds 
242 F. 924, 155 C.C.A. 512. 

20 C.J. p 619 note 51. 
tmpatented federal lands 

A state statute providing for the 
establishment of canals, and appro¬ 
priating lands, waters and streams 
taken possession of by canal com¬ 
missioners, was held not to operate 
on unpatented United States lands.— 


Jones V. Myers, 17 Ohio Cir.Ct., N.S., i 
146—State v. Fenn, 10 Ohio N.P., 
N.S., 325. 

40. N.Y.—^In re Cruger Ave., etc., In 

City of New York, 143 N.B. 799, 
238 N.Y. 84, reversing In re Cruger 
Ave., Holland Ave., Waring Ave. 
and Pelham Parkway In Borough 
of Bronx, City of New York, 200 
N.Y.S. 738, 206 App.Dlv. 310, 

which affirmed 198 N.Y.S. 294, 119 
Misc. 789. 

20 C.J. p 620 note 64. 

Frohibltion agatxist sale 
A constitutional provision against 
the sale of certain public lands was 
held not to deprive the legislature 
of power to appropriate such lands 
to public purposes.—^Washington 

County V. Board of Mississippi Levee 
Com’rs. 156 So. 872, 171 Miss. 80. 
Bequlrement of public sale 

(1) In some jurisdictions it has 
been held that the power of eminent 
domain exists with respect to school 
lands granted to a state by congress, 
although the act admitting the state 
into the Union provided that such 
lands should be disposed of only by 
public sale.—^Idaho-Iowa Lateral & 
Reservoir Co. v. Fisher, 161 P. 998, 
27 Idaho 695—20 C.J. p 621 note 69. 

<2) In other jurisdictions^ it has 
been Ixeld that title in fee to such 
land must be disposed of at public 
sale, and cannot be acquired by con¬ 
demnation.—State V. Sanders County 
Dist. Ct., 112 P. 706, 42 Mont. 105 
—20 C.J. p 621 note 70. 

41. Minn.—^Minnesota Power & 

Light Co. V. State, 226 N.W. 164, 
177 Minn. 343. 
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N.Y.—In re Quinlan, 3 N.E.2d 669, 
271 N.Y. 396, modifying 285 N.Y.S. 
419, 246 App.Div. 290, and reargu¬ 
ment denied 4 N.E.2d 423, 272 N.Y. 
511—In re Cruger Ave., etc., in 
City of New York, 148 N.E. 799, 
238 N.Y. 84, reversing In re Cruger 
Ave., Holland Ave., Waring Ave. 
and Pelham Parkway in Borough 
of Bronx, City of New York, 200 
N.Y.S. 738, 206 App.Div. 310, 

• which affirmed 198 N.Y.S. 294, 119 
Misc. 789—In re Water Front Im¬ 
provement in Borough of Rich¬ 
mond, City of New York, 194 N.Y. 
S. 857, 201 App.Div, 593—Jefferson 
County V. Treadwell, 283 N.Y.S. 
472, 156 Misc. 895. 

20 C.J. p 620 note 57. 

The immunity is personal to the 
sovereign and does not extend to a 
transferee of the state.—In re Quin¬ 
lan, 3 N.E.2d 669, 271 N.Y. 396, modi¬ 
fying 285 N.Y.S. 419, 246 App.Div. 
290, and reargument denied 4 N.E.2d 
423, 272 N.Y. 611. 

48. Minn.—^Virginia Independent 
School Dist. V. State, 144 N.W. 
960, 124 Minn. 271. 

20 C.J. p 620 note 68. 

Zands under water owned by the 
state are subject to a public trust 
that they shall be. devoted to com¬ 
merce, and they cannot be condemned 
by a city without express legisla¬ 
tive authority.—In re Cruger Ave., 
Holland Ave., Waring Ave., and Pel¬ 
ham Parkway in Borough of Bronx, 
City of New York, 200 N.Y.S. 738, 206 
App.Div. 310, affirming 198 N.Y.S. 
294, 119 Misc. 789, and reversed on 
I other grounds 143 N.B. 799, 238 N.Y. 
84_20 C.J. p 620 note 64 [a]. 
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not in actual public use,^^ and it has been held that 
lands owned by the state but not in actual use for 
public purposes are subject to condemnation in the 
same manner as land of private persons, so that 
general statutory authority to condemn will warrant 
the taking of such lands.^^ A statute conferring 
the right to condemn state property generally, in 
the absence of express words to the contrary, must 
be confined to such property as the state holds in 
its proprietary character, and does not include state 
lands segregated from the public domain and appro¬ 
priated to a public use.'*^ A grant of the power of 
eminent domain for the erection of a particular 
public improvement will authorize the taking of pub¬ 
lic property where from the nature of the improve¬ 
ment authorized it is impossible or impracticable 
to construct it without encroaching on such proper¬ 
ty.Under express authority a corporation au¬ 
thorized to exercise the power of eminent domain 
may condemn state lands located within a national 
forest reserve, although the sale of such lands is 

prohibited by statute.^^ 

Where no right to condemn exists when proceed¬ 
ings therefor are instituted, subsequent legislation 
cannot operate retroactively to grant the right.*^^ 

Property of one state situated in another. Where 
one state owns lands within the limits of another 
state, it occupies simply the position of a private 


proprietor, and its estate in such lands is subject 
to all the incidents of ordinary ownership, such as 
the exercise of the right of eminent domain by the 
state in which the land is situated.^ ^ 

Federal acquisition of state property. The Unit¬ 
ed States government may acquire state property 
for public use under the power of eminent do- 
main.50 Any doubt as to whether the public use 
for which the United States seeks to condemn such 
land is superior to that to which the state is devot¬ 
ing it should be resolved in favor of the federal 
govemment.51 

Property held by a municipality,^^ whether in a 
governmental or proprietary capacity,may be tak¬ 
en in the exercise of the power of eminent domain. 
Property held for the state or devoted to a state 
purpose by a municipal subdivision or subordinate 
agency of the state cannot be taken under a general 
power to condemn; the authority to take such prop¬ 
erty must be granted expressly or by necessary im- 
plication.54 Property held by a municipality in its 
proprietary capacity stands on the same footing as 
private property so far as concerns condemnation 
thereof for a public use, as for a street.®^ Where 
the legislature has authorized the condemnation of 
property of a municipality, the condemnation is not 
prevented by statutes prohibiting the sale of such 
property by the municipality.^® 


43 . Minn.—^Minnesota Power & | 

Light Co. V. State, 225 N.W. 164, 
177 Minn. 343. 

20 C.J. p 621 note 65. 

Ahaadoaed canal lands 
Where a city sought to purchase 
abandoned canal lands and a rail¬ 
road sought to condemn the same 
lands, it was held that the condem¬ 
nation proceedings would not lie in 
view of statutes revealing an intent 
to give preference to the city’s right 
to purchase.—^New York Cent. R. Co. 
V. People, 186 N.Y.S. 352, 113 Misc. 
783, affirmed 188 N.Y.S. 939, 197 App. 
l^iv. 918, which is affirmed 135 N.B. 
950, 233 N.Y. 638. 

44. Wash.—Roberts v. Seattle, 116 
P. 25, 63 Wash. 573. 

20 C.J. p 620 note 62. 

45. Wash.—State v. Jelferson Coun¬ 
ty Super. Ct., 157 P. 1097, 91 Wash. 
464. 

An nnfnUUied purpose of the state, 
indefinite as to time and conditions, 
must give way to an immediate and 
■definite use proposed by a city.— 
City of Tacoma v. State, 209 P. 700, 
121 Wash. 448. 

46 . liiiss.—^Washington County v. 
Board of Mississippi Levee Com’rs, 
156 So. 872, 171 Miss. 80. 

47 . Cal.—^Deseret Water, Oil & Ir¬ 
rigation Co. V. State, 138 P. 981. 


167 Cal. 147—Pacific Power Co. v. 
State, 162 P. 643, 32 Cal.App. 176. 

48. Wash.—State v. Mason County 
Super. Ct., 173 P. 19, 102 Wash. 
291. 

49. U.S.—State of Georgia v. City 
of Chattanooga, Tenn., 44 S.Ct. 
369, 264 U.S. 472, 68 L.Ed. 796. 

N.Y.—Burbank v. Pay, 66 N.Y. 57. 
Tenn.—City of Chattanooga v. State, 
272 S.W, 432, 161 Tenn. 691. 

50. U.S.—Stockton v. Baltimore, 
etc., R. Co., C.C.N.J., 32 F. 9, ap¬ 
peal dismissed 11 S.Ct. 1028, 140 
U.S. 699, 35 L.Bd. 603. 

20 C.J. p 621 note 72. 

Power of United States to exercise 
right of eminent domain generally 
within the several states see supra 
§ 18. 

51. U.S.—IT. S. V. 4,450.72 Acres of 
Land, Clearwater County, State of 
Minnesota, D.C.Minn., 27 F.Supp. 
167. 

ZUidlan reserve 

Proposed public use of state-owned 
lands by federal government as In¬ 
dian reserve is paramount to state's 
public use thereof as public hunting 
grround and game refuge.—U. S. v. 
4,460.72 Acres of Land, Clearwater 
County, State of Minnesota, supra. 
58. Pa.—City of Philadelphia v. 

877 


Commonwealth, 130 A. 491, 284 Pa. 
225. 

53. N.J.—State Highway Commis¬ 
sion V. City of Elizabeth, 140 A. 
335, 102 N.J.Eq. 221, affirmed City 
of Elizabeth v. State Highway 
Commission, 143 A. 916, 103 N.J.Eq. 
376., 

54. Mo.—Cochran v. Wilson, 229 S. 
W. 1050, 287 Mo. 210. 

N.J.—^Village of Ridgewood v. Bor¬ 
ough of Glen Rock, 188 A. 698, 15 
N.J.Misc. 66. 

N.C.—^Yadkin County v. City of High 
Point, 8 S.B.2d 470, 217 N.C. 462. 

Wis.—^Matson v. Town of Caledonia, 
227 N.W. 298, 200 Wis. 43. 

20 C.J. p 620 note 59. 

55. N.J.—State Highway Commis¬ 
sion V. City of Elizabeth, 140 A. 
335, 337, 102 N.J.Eq. 221, citing 
Corpus Juris, and affirmed City of 
Elizabeth v. State Highway Com¬ 
mission, 143 A. 916, 103 N.J.Eq. 376. 

20 C.J. p 620 note 63. 

56. N.Y.—In re Inwood Hill Park, 
in Borough of Manhattan, City of 
New York, 220 N.Y.S. 298, 219 
App.Div. 478, granting reargument 
217 N.Y.S. 359, 217 App.Div. 587, 
and followed in In re' Ft. Wash¬ 
ington Park, City of New York, 
246 N.Y.S. 872 (three cases), 231 
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§ 87. In General 

The necessity and expediency of exercising the power 
of eminent domain are legisiative or political questions. 

The exercise of the power of eminent domain is 
vested in the legislative branch of the government.®^ 


In the absence of some constitutional or statutory 
provision to the contrary, where the use for which 
property is sought to be taken under the power of 
eminent domain is public, the Necessity and expedi¬ 
ency of exercising the power,®® the extent of the 


App.Div. 801, affirmed 178 N.B. 
800, 257 N.T. 574. 

57. Ark.—Young v. City of Gurdon, 
276 S.W. 890, 169 Ark. 399. 

Me.—^Roberts v. Portland Water 
Dist, 126 A. 162, 124 Me. 63. 

Mich.—City of Detroit v. Oakland 
Circuit Judge. 212 N.W. 207, 237 
Mich. 446. 

Minn.—State, by Ervin, v. May, 285 
N.W. 834, 204 Minn. 564—State, by 
Peterson, v. Severson, 261 N.W. 
469, 194 Minn. 644. 

Mo.—State ex rel. State Highway 
Commission v. Gordon, 36 S.W.2d 
105, 327 Mo. 160, followed in State 
ex rel. State Highway Commission 
V. Lewis, 36 S.W.2d 108. 

N.J.—^Ryan v. Housing Authority of 
City of Newark. 15 A.2d 647, 125 
N.J.Law 336. 

N.T.—^Bronx Chamber of Commerce 
V. Pullen, 21 N.Y.S.2d 474, 174 
Misc. 524. 

Okl.—^Bilby v. District Court* of 
Ninth Judicial Dist., 15 P.2d 38. 159 
Okl. 268—Hennen v. State, 267 P. 
636, 131 Okl. 29—State v. Johnson, 
254 P. 61, 22 Okl. 241. 

Va.—Southern Ry. Co. v. Fitzpatrick, 
105 S.E. 663, 129 Va. 246. 

Wis.—Tobin v. Willow River Power 
Co., 242 N.W. 480, 208 Wis. 262. ‘ 

Who may exercise power generally 
see supra § 18 et seq, 

58. XT.S.—^Rindge Co. v. Los Angeles 

County, 43 S.Ct. 689, 262 U.& 700, 
67 L.Ed. 1186, affirming Los Ange¬ 
les County V. Rindge Co., 200 P. 27, 
53 Cal.App. 166—Joslin Mfg. Co. v. 
City of Providence, 43 S.Ct. 684, 
262 U.S. 668, 67 L.Ed, 1167, af¬ 
firming Joslin Mfg. Co. V. Clarke, 
114 A. 185. 44 R.I. 31—U. S. v. 
Threlkeld, C.C.A.N.M.. 72 P.2d 464, 
certiorari denied Threlkeld v. U. S., 
55 S.Ct. 215, 293 U.S. 620, 79 L. 
Ed. 708—U. S. V. Stein, D.C.Ohio, 
48 F.2d 626—State of Missouri ex 
rel. and to Use of Camden Coun¬ 
ty, Mo., V. Union Electric Light 
& Power Co., D.C.Mo., 42 F.2d 
692—Old Dominion Land Co. v. 
U. S., C.C.A.Va., 296 E. 20, af¬ 
firmed 46 S.Ct. 39, 269 U.S. 55, 70 
L.Ed. 162—Alabama Power Co. v. 
Gulf* Power Co., D.C.Ala., 283 F. 
606—^U. S. V. Parcel pf Land in 
Town of Middletown, New Castle 
County, D.C.Del., 32 P.Supp. 718— 
U. S. ex Tel. and for Use of Ten¬ 
nessee Valley Authority, v. Vogle, 
D.C.Ky., 28 F.Supp. 454—Fish v. 
X,-D.C.N.H. 10 P.SUPP. 


613—U. S. V. McIntosh, D.C.Va., 2 
P.Supp. 244, rehearing denied 3 F. 
Supp. 715, appeal dismissed McIn¬ 
tosh V. U. S., 70 P.2d 507, certiorari 
denied 55 S.Ct. 101, 293 U.S. 586, 79 

L. Ed. 682. 

Cal.—City of Oakland v. Parker, 233 
P. 68, 70 CaLApp. 295. 

Conn.—State v. McCook, 147 A. 126, 
109 Conn. 621, 64 A.L.R. 1453. 
Fla.—Marvin v. Housing Authority 
of Jacksonville, 183 So. 145, 133 
Fla. 590—^Wilton v. St. Johns 
County, 123 So. 527, 535, 98 Fla. 
26, 65 A.L.R. 488, citing Corpus Jn- 
xis, and setting aside 117 So. 321. 
Ill.—^Forest Preserve Dist. of Cook 
County V. Chicago Title & Trust 
Co., 183 N.E. 819, 351 Ill. 48— 
Department of Public Works and 
Buildings V. Challand, 181 N.E. 405, 
348 Ill. 385—Department of Public 
Works and Buildings v. Mc- 
Caughey, 163 N.E. 795, 332 Ill. 
416—St. Louis Connecting R. Co. 
V. Blumberg, 156 N.E. 298, 325 Ill. 
387—Limits Industrial R. Co. v. 
American Spiral Pipe Works, 151 
N.E. 567, 321 Ill. 101—Litchfield & 

M. Ry, Co. V. Alton & • S. R. R., 
137 N.E. 248, 305 111. 388. 

Ind.—Fountain Park Co, v. Hensler, 
155 N.E. 465, 199 Ind. 95, 50 A. 
-,I1R. 1518. 

Ky.—Spahn v. Stewart, 103 S.W.2d 
651, 268 Ky. 97—Davidson v. Com¬ 
monwealth ex rel. State Highway 
Commission, 61 ^.W.2d 34, 37, 249 
Ky. 568, quotlng^orpuB Jtufis. 

Me.—^Paine v. Savage, 136 A. 664, 126 
Me. 121, 51 A.D.R. 1194—Smith v. 
Western Main Power Co., 132 A. 
740, 125 Me. 238—^In re Opinions of 
the Justices, 106 A. 865, 118 Me. 
503, 523. 

Mass.—^Broderick v. Department of 
Mental Diseases of Commonwealth 
of Massachusetts, 160 N.E. 404, 263 
Mass. 124. 

Minn.—State v. City of Montevideo, 
171 N.W. 314, 142 Minn. 157. 

Miss.—City of Greenwood v. Gwin, 
121 So. 160, 153 Miss. 517. 

Mont.—State v. Aitchison, 30 P.2d 
805, 96 Mont. 335. 

N.J.—^Ryan v. Housing Authority of 
City of Newark,. 15 A.2d 647, 125 

N. J.Law 336. 

N.M.—State ex rel. Red River Valley 
Co. V. District Court of Fourth Ju¬ 
dicial Dist of New Mexico, 51 P.2d 
239. 39 N.M. 523. 

N.Y.—Jefferson County v. Horbiger, 
243 N.T.S. 30, 229 App.Div. 381- 
People ex rel. Horton v. Prender- 


gast, 222 N.T.S. 29, 220 App.Div. 
351, affirmed 162 N.B. 10, 248 N.T. 
215, appeal dismissed Horton v. 
Prendergast, 49 S.Ct 177, 278 U.S. 
579, 73 L.Ed. 617—Bronx Chamber 
of Commerce v. Pullen, 21 N.T.S.2d 
474, 174 Misc. 524—City of Albany 
V. Bol, 19 N.Y.S.2d 522. 173 Misc. 
1047—Smith v. State, 261 N.T.S. 
169, 145 Misc. 899—New York Tel. 
Co. V. Wood, 259 N.T.S. 365, 145 
Misc. 481—Stampp v. Board of 
Sup'rs of Cayuga County, 252 N. 
T.S. 303, 141 Misc. 487, affirmed 
254 N.T.S. 1042, 235 App.Div. 651— 
In re Niagara, Lockport & Ontario 
Power Co., 210 N.T.S. 748, 125 Misc. 
269—In re City of New York, 14 
N.Y.S.2d 370. 

N.C.—^North Carolina State Highway 
Commission v. Young, 158 S.E. 91, 
200 N.C. 603—Yarborough v. North 
Carolina Park Commission, 145 S.E. 
563, 196 N.C. 284. 

N.D.—^Village of Reeder v. Hansom. 

213 N.W. 492, 55 N.D. 331. 

Ohio.—Emery v. City of Toledo, 167 
N.E. 889, 121 Ohio St 257—Sar¬ 
gent V. City of Cincinnati, 144 N.E. 
132, 110 Ohio St 444. 

Okl.—City of Tulsa v. Williams, 227 
P. 876, 100 Okl. 116. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272.. 

Pa.—Sipe V. Borough of Tarentum, 
106 A. 637, 263 Pa. 338. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 
R.I. 269—^Narragansett Electric 
Lighting Co. v. Sabre, 146 A. 777, 
50 R.I. 288, 66 A.L.R. 1553, rear¬ 
gument denied 147 A. 668, 66 A.L. 
R. 1553. 

Tex.—^West v. Whitehead, Civ..app., 
238 S.W. 976, 978, error refused, 
citing Corpus Juris. 

Va.—^Ruddock v. City of Richmond, 
178 S.E. 44. 165 Va. 552, adhered to 
183 S.E. 513, 165 Va. 552, certio¬ 
rari denied 56 S.Ct 942, 296 U.S. 
674, 80 L.Bd. 1396—City of Rich¬ 
mond V. Cameal, 106 S.E. 403, 129 
Va. 388, 14 A.L.R. 1341. 

20 O.J. p 624 notes 82, 83. 

Wisdom or feasibility of project is 
not a judicial question.—^U. S. v. Cer-. 
tain Lands in City of Jamestown, D. 
C.N.T., 34 F.Supp. 746—U. S. v. Eigh¬ 
ty Acres of Land in Williamson 
County, D.C.I11., 26 F.Supp. 315, 

Policy of legislature as indicated 
by its enactments is to liberalize the 
exercise of the power of eminent do¬ 
main ra^er than to restrict it— 
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taking,®^ the time,®® and the manner and circum¬ 
stances under which the power shall be exercised, 
the location of the property to be taken,®2 and the 
use to which the property is to be put,®® are not 
judicial questions but legislative or political ques¬ 
tions, with which the courts have no concern ex¬ 
cept in the case of fraud, bad faith, or abuse of dis¬ 
cretion,®^ or where it appears that the rights of in¬ 
dividuals have not been jealously guarded.®® Or¬ 
dinarily, judicial review of an exercise of the pow¬ 
er of eminent domain is limited to seeing that con¬ 
stitutional requirements have been met.®® 


Nevertheless, under some constitutional provi¬ 
sions, the question of necessity is a judicial one to 
be determined by the courts and not by the legisla¬ 
ture.®"^ A constitutional provision which limits the 
right to take private property to cases where neces¬ 
sity requires it, has been held to make the question 
of necessity ultimately a judicial one.®® 

The courts cannot inquire into the motives which 
actuate the legislative authorities,®® except in cases 
of fraud or collusion with private interests.^® 


Brazos River Conservation and Rec¬ 
lamation Dist. V. Costello, Tex., 143 
S.W.2d 577, 130 A.L.R. 1220, revers¬ 
ing, Civ.App., 142 S.'W.2d 414. 

59. XJ.S.—^U. S. v. Meyer, C.C.A.I11., 
113 F.2d 387—^U. S. ex rel. and for 
Use of Tennessee Valley Authori¬ 
ty V. Vogle, D.C.Ky., 28 F.Supp. 
454—Pish V. Morgenthau, D.C.N.H., 
10 F.Supp. 613—^U. S. V. McIntosh, 
D.'C.Va., 2 F.Supp. 244, rehearing 
denied 3 F.Supp. 715, appeal dis¬ 
missed, C.C.A., McIntosh v. U. S., 

. 70 F.2d 507, certiorari denied 55 
S.Ct. 101, 293 U.S. 586. 79 L.Ed. 
682—In re Military Training Camp 
m Prince George County, Va., D.C. 
Va.. 260 P. 986—U. S. v. Forbes. 
D.C.Ala., 259 F. 585, affirmed, C.C. 
.'-'A., Forbes v. U. S., 268 F. 273. 

. Ky.—Davidson v. Commonwealth ex 
'‘—rel. State Highway Commission, 61 
S.W-2d 34, 37, 249 Ky. 568, quoting 
Corpus Joxls. 

Mass.—^Broderick v. Department of 
Mental Diseases of Commonwealth 
of Massachusetts, 160 N.E. 404, 
263 Mass. 124. 

Mont—State v. Altchison, 30 P.2d 
805, 96 Mont 335. 

N.C.—^North Carolina State Highway 
Commission v. Young, 158 S.E. 91, 
200 N.C. 603. 

Tex.—West v. Whitehead, Civ.App., 
238 S.W. 97B, 978, error refused, 
citing Corpus Tnris. 

GO. Ill.—Department of Public 
Works and Buildings v. McCaugh- 
ey, 163 N.B. 796, 332 Ill. 416. 

ei. U.S.—Fish V. Morgenthau, D.C. 

N.H.. 10 F.Supp. 613. 

Ill.—Bierbaum v. Smith. 147 N.E. 

796, 317 Ill. 147. 

20 C.J. p 622 note 73. 

62 . U.S.—U. S. V. Parcel of Land in 
Town of Middletown, New Castle 
County, D.C.Del., 32 F.Supp. 718. 
Cal.—City of Oakland v. Parker, 233 
P. 68, 70 CaLApp. 295. 

OkL—City of Tulsa v. Williams, 227 
P. 876, 100 Okl. 116. 

Abandonment 

Determination whether commis¬ 
sioners of District of Columbia 
should abandon contemplated site 
for school and acquire cheaper site 


is question for commissioners and 
not for court.—^Johnson & Wimsatt 
V. Reichelderfer, 66 F.2d 217, 62 App. 
D.C. 237. 

63. Ohio.—^Emery v. City of Toledo, 
167 N.E. 889, 121 Ohio St. 257. 

64. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 98 Fla. 26, 65 A.L. 

R. 488, setting aside 117 So. 321. 
Ill.—^Department of Public Works 

and Buildings v. Challand, 181 N.E. 
405, 348 Ill. 385. 

Tenn.—^Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 

S. W. 714, 143 Tenn. 628. 

Tex.—^Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W.2a 741, 745, citing 
Ck>rpu8 Juris. 

Cotixt has no power to iuterfera 
with reasonable exercise of power of 
eminent domain.—^Hennen v. State, 
267 P. 636, 131 Okl. 29—State v. John¬ 
son, 254 P. 61, 122 Okl. 241. 

65. U.S.—^In re South Carolina Pub¬ 
lic, Service Authority, D.C.S.C., 37 
F.Supp. 28, affirmed, C.C.A., Barnes 
V. South Carolina Public Service 
Authority, 120 F.2d 439. 

Arbitrary or capricious iuvocatlou 

of the power of eminent domain 
should not be permitted.—State v. 
Horner, W.Va., 1 S.E.2d 486. 
Unreasonable damage and waste 
The right of eminent domain can¬ 
not be exercised to permit unneces¬ 
sary damage and waste.—^Patterson 
V. Horsefly Irr. Dist., 69 P.2d 282, 157 
Or. 1, rehearing denied 70 P.2d 36, 157 
Or. 1. 

66. Minn.—^Barmel v. Minneapolis- 
St. Paul Sanitary Dist., 277 N.W. 
208, 201 Minn. 622. 

Okl.—^Hennen v. State, 267 P- 636, 
131 Okl. 29. 

67. Mich.—^In re Brewster Street 
Housing Site, in City of Detroit, 
289 N.W. 493, 291 Mich. 313—City 
of Allegan v. Vonasek, 245 N.W. 557, 
261 Mioh. 16—^Rosen v. City of De¬ 
troit, 219 N.W. 726, 242 Mich. 690 
—^Board of County Road Commis¬ 
sioners of Macomb County v. Bl- 
banowski, 212 N.W. 975, 238 Mich. 
29—^Hendershott v. Rogers, 211 N. 
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W. 905, 908, 237 Mich. 338 quot- 
ing Corpus Juris—^Berien Springs 
Water-Power Co. v. Berrien Circuit 
Judge, 94 N.W. 379, 133 Mich. 48, 
103 Am.S.R. 438. 

20 C.J. p 626 note 90. 

Mnnidpal corpoxatlous 

(1) Determination of fact of ne¬ 
cessity for condemnation of utility 
by municipality must be made by a 
jury.—^Village of Bangor v. Hussa 
Canning & Pickle Co., 242 N.W. 565, 
208 Wis. 191. 

(2) Statute permitting county to 
determine necessity of condemnation 
proceedings was not in violation of 
constitutional provision denying such 
right to “municipal corporations.**— 
State V. Schinz, 216 N.W. 509, 194 
Wis. 397. 

68. Vt.—Stearns v. Barre, 50 A. 1086, 
73 Vt 281, 87 Am.S.R. 721, 58 UR. 

A. 240—Foster v. Stafford Nat. 
Bank, 57 Vt. 128. 

20 C.J. p 626 notes 91, 92. 

69. U.S.—^Atlantic Coast Line R. Co. 
V. Town of Sebring, C.C.A.Fla., 
12 F.2d 679. 

Ind.—^Kessler v. City of Indianapolis, 
157 N.E. 547, 199 Ind. 420, 53 A.L. 

R. 1. 

N.Y.—In re City of New York, 14 N. 
Y.S.2d 370. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay,* 79 P.2d 672, 159 Or. 272— 
State v. Hawk, 208 P. 709, 105 Or. 
319. 

20 C.J. p 626 note 94, p 552 note 51. 

Court must accept declared pur¬ 
pose of public authorities as real one 
and cannot inquire into motives. 

U.S.—Old Dominion Land Co. v. U. 

S. , C.C.A.Va., 296 F. 20, affirmed 
46 S.Ct 39, 269 U.S. 55, 70 L.Ed. 
162. 

N.Y.—^Board of Hudson River Regu¬ 
lating Dist. V. Fonda, J. & G. R. 
Co., 217 N.Y.S. 781, 127 Misc. 866, 
affirmed 228 N.Y.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.B. 541, 249 N.Y. 445, amend¬ 
ment of remittitur granted 166 N. 

B. 324, 250 N.Y. 559. 

70. Minn.—State v. City of Monte¬ 
video, 171 N.W. 814, 142 Minn; 167. 
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§ 88. Legislative Exercise of Power 

The legislature may itself exercise the power of emi¬ 
nent domain and, If constitutional requirements are met, 
its action is generally conclusive. 

The legislature may itself exercise the power of 
eminent domain.^^ Generally, the only limitations on 
the exercise of the power of eminent domain by the 
legislature are the constitutional requirements that 
the property be taken for a public use and that 
compensation be paid.'^^ Xhe legislature has the 
power, subject to constitutional limitations, to de¬ 
termine the necessity and propriety of exercising 


the power of eminent domain,73 the time, manner, 
and occasion for the exercise of the power,74 and 
the extent75 and the location76 of the property to 
be acquired. It may designate the particular prop¬ 
erty to be condemned.77 The decision of the legis¬ 
lature is generally conclusive,73 but it may be sub¬ 
ject to judicial review for fraud, bad faith, or abuse 
of discretion.73 

§ 89. Exercise of Delegated Power 

a. In general 

b. Necessity of exercising power 


71. N.M.—state ex rel. Red River 
Valley Co. v. District Court of 
Fourth Judicial Dist. of New Mexi¬ 
co. 51 P.2d 239. 

72. Kan.—Glover v. State Highway 
Commission of Kansas, 77 P.2d 189, 
193, 147 Kan. 279, citing Corpus 
Juris. 

Ky.—^Davidson v. Commonwealth ex 
rel State Highway Commission, 61 
S.W.2d 34, 37, 249 Ky. 568, quoting 

Corpus Juris. 

Mich.—^Hendershott v. Rogers, 211 N. 
W. 906, 911, 237 Mich. 338, quoting 

Corpus Juris. 

Approprlatiou of revenue to private 
individuals 

Tex.—Susholtz v. City of Houston, 
Com.App., 37 S.W.2d 728, affirming 
City of Houston v. Susholtz, Civ. 
App., 22 S.W.2d 537. 

20 C.J. p 625 note 84. 

Constitutional provision that right 
of eminent domain should not be 
construed to allow taxation or forced 
subscriptions for benefit of individ¬ 
uals, meant that state could not levy 
taxes or appropriate revenues for in¬ 
dividuals, but did not mean that 
state could not appropriate revenue 
to private individuals as means or 
incident to public purpose sought to 
be accomplished, or to satisfy a pub¬ 
lic duty to such individuals.—^Bee- 
land Wholesale Co. v. Kaufman, 174 
So. 516, 234 Ala. 249. 

Private property cannot be taken 
for public uses by mere legislative 
flat, a principle which applies to the 
property of municipalities not of a 
public or governmental nature, but 
held privately or by grant for a spe¬ 
cial use.—^In re Opinion of the Jus¬ 
tices, 127 N.E. 635, 234 Mass. 612. 
Charter provision as to property of 
city 

City charter providing that all 
property owned or controlled by city 
should vest in and remain the prop¬ 
erty of the city did not divest fee of 
owners of land over which city had 
an easement.—Peeples v. Smith 
Bros., Tex.Civ.App., 65 S.W.2d 777, 
error dismissed. 

73. U.S.—^Rindge Co. v. Los Angeles 
County, 43 S.Ct. 689, 262 U.S. 700, 


67 L.Bd. 1186. affirming Los An¬ 
geles County V. Rlndge Co., 200 P. 
27, 63 Cal.App. 166—^U. S. v. Stein, 
D.C.Ohio, 48 F.2d 626—State of 
Missouri ex rel. and to Use of Cam¬ 
den County, Mo., v. Union Electric 
Light & Power Co., D.C.Mo., 42 P. 
2d 692—^U. S. V. 4,460.72 Acres of 
Land, Clearwater County, State of 
Minnesota, D.C.Minn., 27 P.Supp. 

* 167. 

Ala.—^Jefferson County v. City of 
Birmingham, 115 So. 422, 217 Ala. 
268. 

Conn.—State v. McCook, 147 A. 126, 
109 Conn. 621, 64 A.L.R. 1453. 

Ind.—Lewis v. Bunnell, 131 N.E. 386, 
190 Ind. 586. 

N.J.—^Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336. 

N.T.—^Board of Black River Regulat¬ 
ing Dist. V. Ogsbury, 196 N.T.S. 
281, 203 App.Div. 43, affirmed 139 
N.E. 761, 235 N.Y. 600. 

Okl.—^Hennen v. State, 267 P. 636, 
131 Okl. 29—State v. Johnson, 254 
P. 61, 122 Okl. 241. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 169 Or. 272. 

74b Minn.—^Barmel v. Minneapolis- 
St. Paul Sanitary Dist, 277 N.W. 
208, 201 Minn. 622. 

N.T.—Board of Water Supply of City 
of New York, 14 N.E.2d 789, 277 N. 
Y. 452, reversing 1 N.T.S.2d 62, 
253 App.Div. 38. 

Va.—Southern Ry. Co. v. Fitzpatrick, 
105 S.E. 663,' 129 Va. 246. 

20 C.J. p 622 note 73. 

75. Mo.—^Riggs V. City of Spring- 
field, 126 S,W.2d 1144, 344 Mo. 420, 
122 A.L.R. 1496, transferred, see, 
App., 96 S.W.2d 392. 

N.Y.—Board of Water Supply of City 
of New York, 14 N.E.2d 789, 277 N. 
T. 462, reversing 1 N.T.S.2d 62, 253 
App.Div. 38. 

N.C.—Yarborough v.* North Carolina 
Park Commission, 145 S.E. 563, 196 
N.C. 284. 

20 C.J. P 625 notes 86, 87. 

Provision for future needs may be 

made.—Cochran v. Cavanaugh, Tex. 

Civ.App., 252 S.W. 284. 

880 


76. Me.—^Kennebec Water Dist. v. 
Waterville, 52 A. 774, 96 Me. 234. 

20 C.J. p 626 note 88. 

77. Conn.—State v. McCook, 147 A. 
126, 109 Conn. 621, 64 A.L.R. 1453. 

Ind.—^Lewis v. Bunnell, 131 N.E. 386, 
190 Ind. 5S5. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 

R. I. 269. 

Tenn.—State v. Oliver, 35 S.W.2d 
396, 162 Tenn. 100. 

20 C.J. p 626 note 89. 

78. Conn.—State v. McCook, 147 A. 
126, 109 Conn. 621, 64 A.L.R. 1453. 

Ill.—^Limits Industrial R.. Co. v. 
American Spiral Pipe Works, 151 
N.E. 567, 321 Ill. 101. 

Ky.—^Davidson v. Commonwealth ex 
rel. State Highway Commission, 61 

S. W.2d 34, 37, 249 Ky. 568, quoting 
Corpus Juris. 

Me.—^Kennebec Water Dist. v. Wa¬ 
terville, 62 A. 774, 96 Me. 234. 
N.T.—People v. New York & On¬ 
tario Power Co., 219 N.T.S. 497, 
219 App.Div. 114—^Bronx Chamber 
of Commerce v. Pullen, 21 N.T.S. 
2d 474, 174 Misc. 524—City of 
Albany v. Bol, 19 N.T.S.2d 522, 173 
Misc. 1047—In re Niagara, Lock- 
port & Ontario Power Co., 210 N. 
Y.S. 748, 125 Misc. 269—Board of 
Education of School Dist. No. 1, 
Town of Hempstead v. Harper, 191 
N.T.S. 273. 

Tenn.—State v. Oliver, 35 S.W.2d 
396, 162 Tenn. 100. 

Tex.—Cochran v. Cavanaugh, Civ. 
App., 252 S.W. 284—West v. White- 
head, Civ.App., 238 S.W. 976, 978, 
error refused, citing Corpus Juris- 
20 C.J. p 624 note 83. 

Approval by people 
Legislature's action, and approval 
thereof by people through constitu¬ 
tional amendment, to appropriate 
land under improvement project, was 
conclusive evidence of necessity for 
taking.—^Dalche v. Board of Com'rs 
of Orleans Levee Board, D.C.La., 49 
P.2d 374. 

79. U.S.—U. S. V. 4,460.72 Acres of 
Land, Clearwater County, State of 
Minnesota, D.aMinn., 27 F.Supp. 
167. 
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a. In Gkneral 

Where the power of eminent domain is deiegated, It 
may be exercised oniy for the purposes, and in the man¬ 
ner, and subject to the conditions, prescribed. 

Where the power of eminent domain is delegated, 
its exercise is strictly limited to the uses and pur¬ 
poses specified in the statute conferring the power, 
or clearly embraced within the legitimate scope 
thereof.^® The power can be exercised only for the 
needs of the corporation or individual vested there¬ 
with and not for the benefit of another.^i With¬ 
in constitutional limits, the legislature may gov¬ 
ern and control the exercise of the power of emi¬ 
nent domain.S 2 jt a. subject of legislative discre¬ 
tion to determine what prudential regulations shall 
be established to secure a discreet and judicious ex¬ 
ercise of the authority.^3 Jhe power must be ex¬ 


ercised in the manner prescribed in the grant.^^ 
The legislature may impose conditions on the exer¬ 
cise of the power, 85 and the courts will review the 
actions of the grantee of the power to determine if 
those conditions have been complied with.86 

A grant of the power of eminent domain implies 
a power in the state to regulate and supervise its 
exercise. 87 In application of this rule, it has been 
held that the power of the state to regulate is so ob¬ 
viously implied in the grant to a corporation of a 
right to take private property by eminent domain, 
that, if a corporation cannot be brought within the 
operation of the regulatory provisions of a particu¬ 
lar statute, meant to govern such cases, that fact 
will be ground for declaring an unrestricted grant 
of the power of eminent domain to such corpora- 


Va.—^Hodi:es v. Richmond Cedar 
Works. 91 S.B. 644, 120 Va. 492. 

20 C.J. p 626 note 93. 

80. U.S.—Barnidge v. U. S., C.C.A. 
Mo., 101 F.2d 295—U. S. v. Threl- 
keld, C.C.A.N.M., 72 F.2d 464, cer¬ 
tiorari denied Threlkeld v. U. S., 55 
S.Ct. 215, 293 U.S. 620, 79 L.Ed. 
708—U. S. v. 2.74 Acres of Land 
in Williamson County, D.C.IIL, 32 
F.Supp. 55. 

Ala.—^Downing v. State, 107 So. 80, 
214 Ala. 199. 

Oa.—^Harrell v. Southeastern Pipe- 
Line Co., 10 S.E.2d 386, 190 Ga. 
709. 

Mass.—Curtis v. City of Boston, 142 
N.B. 95, 247 Mass. 417. 

N.T.—^In re City of Rochester, 121 
N.E. 102, 224 •N'.T, 386, affirming 
170 N.T.S. 1072, 184 App.Div. 925, 
which reversed 165 N.T.S, 1026, 100 
Misc. 421. 

Pa.—Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 280 
Pa. 492—Straus v. City of Phila¬ 
delphia, 1 Pa.Dist. & Co. 2. 

Va.—School Board of Roanoke City 
v. Buford, 124 S.E. 286, 140 Va. 
173. 

W.Va.—^West Virginia & Maryland 
Power Co. v. Racoon Valley Coal 
Co., 117 S.E. 891, 93 W.Va. 505. 

9 C.J. p 1126 notes 23, 25—*20 C.J. 

p 560 note 81 [c], p 622 note 76. 
Additional water supply 
Water company, seeking to take 
additional water from lake, was held 
required to “extinguish*’ only such 
rights as lower owners had in ad¬ 
ditional water sought to be diverted. 
—Onondaga Water Service Corpora¬ 
tion V. Crown Mills, 230 N.T.S. 691, 
132 Misc. 848. 

Condemnation for sewer 
The grant of power to a mu¬ 
nicipality to condemn for sewer pur¬ 
poses presumes a lawful exercise of 
the power conferred and the au¬ 
thority to create a public nuisance 
will not be inferred.—^Riggs v. City 

29 C.J.S.-66 


of Springfield, 126 S.W.2d 1144, 344 
Mo. 420, 122 A.L.R. 1496, transferred, 
see App., 96 S.W.2d 392. 

Public utility not in operation 

That plant of water company seek¬ 
ing to exercise power of eminent do¬ 
main was not yet built and in op¬ 
eration was held not to prevent ex¬ 
ercise of such power to appropriate 
lands on which to construct plant.— 
Matlock v. Bloomington Water Co., 
146 N.E. 852, 196 Ind. 271, rehearing 
denied 148 N.E. 198, 196 Ind. 271. 

To perpetrate wrong 
Power of eminent domain cannot 
be used to perpetrate legal wrong or 
accomplish purpose ' which equity 
could rightfully enjoin.—^Robertson 
V. Brooksville & I. Ry., 129 So. 582, 
100 Fla. 195. 

81. Mich.—People v. Pommerening, 
230 N.W. 194, 250 Mich. 391. 

20 C.J. p 623 note 78. 

Benefit of lessee 

Railroad company which lawfully 
leased its property to another com¬ 
pany can exercise right of eminent 
domain to acquire property necessary 
to lessee’s operation.—Robertson v. 
Brooksville & 1. Ry., 129 So. 582, 100 
Fla. 195. 

82. N.T.—^Application of Mazzone, 
22 N,E,2d 315, 281 N.T. 139, 123 A. 
L.R. 1467, reversing 4 N.T.S.2d 1, 
254 App.Div. 104, motion granted 
16 N.E.2d 853, 278 N.T. 707, re¬ 
argument denied Mazzone v. 
Hjorth, 22 N.E.2d 868, 281 N.T. 
671. 

20 C.J. p 622 note 73. 

83. Ky.—^Davidson v. Common¬ 
wealth ex rel. State Highway Com¬ 
mission, 61 S.W.2d 34, 37, 249 Ky. 
568, quoting Corpus Juris. 

S.C.—Jennings v. Sawyer, 189 S.E. 

746. 182 S.C. 427. 

20 C.J. p 625 note 85. 

84. Ind.—Indianapolis Oolitic Stone 
Co. v. Alexander King Stone Co., 
190 N.E. 57, 206 Ind. 412. 
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Mo.—^Adair Drainage Dist. v. Quincy, 
O. & K. C. R. Co., 217 S.W. 70, 280 
Mo. 244. 

Tex.—Susholtz v. City of Houston. 
Com.App., 37 S.W.2d 728, affirming 
City of Houston v. Susholtz, Civ. 
App., 22 S.W.2d 537. 

Property devoted to public use 

Power to condemn property al¬ 
ready acquired for, or devoted to, 
public use must be exercised in strict 
conformity with statutory authority. 
—Central Hudson Gas & Electric 
Corporation v. Morgenthau, 256 N.T. 
S. 97, 234 App.Div. 530, affirmed 182 
N.B. 184, 269 N.T. 569. 

85. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., 
C.C.A.MO., 65 F.2d 297. 

Mich.—^Detroit International Bridge 
Co. V. American Seed Co., 228 N.W. 
791, 249 Mich. 289. 

N.T.—Onondaga Water Service Cor¬ 
poration V. Crown Mills, 230 N.T. 
S. 691, 132 Misc. 848. 

20 C.J. P 622 note 75, 

86. Fla.—Spafford v. Brevard Coun¬ 
ty, no So. 451, 92 Fla. 617. 

Ill.—Blerbaum v. Smith, 147 N.E. 

796, 317 Ill. 147. 

20 C.J. p 622 note 75 [d]. 

lucidents of ordinary civil suit 
If an inquiry into whether condi¬ 
tions attached to the exercise of the 
right of eminent domain have been 
observed takes the form of a pro¬ 
ceeding before the courts between the 
owners of the land and a company 
seeking appropriation, a controversy 
exists which is subject to the ordina¬ 
ry incidents of a civil suit.—Schrad¬ 
er V. Third Judicial Dist. Ct. in and 
for Eureka County, 73 P.2d 493, 58 
Nev. 188. 

87- Idaho.—^Potlatch Lumber Co. v. 
Peterson, 88 P. 426, 12 Idaho 769, 
787, 118 Am.S.R. 233. 

14A C.J. p 339 note 38. 
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EMINENT DOMAIN 


tion void.8® 

1). Necessity of Exerdang Power 

The legislature may delegate the power of determin¬ 
ing the necessity of exercising the power of eminent 
domain, and in the absence of contrary legislative pro¬ 
vision, the decision of the grantee of the power Is not 
subject to judicial review except for fraud, bad faith, or 
abuse of discretion. 

The legislature may delegate the power of deter¬ 
mining the necessity of exercising the power of em¬ 


29 C.J.S. 

inent domain to public officers or boards or to pri¬ 
vate corporations vested with the power of eminent 
domain,and in the absence of any statutory pro¬ 
vision submitting the matter to a court or jury the 
decision of the question of necessity lies with the 
body of individuals to whom the state has delegated 
the authority to take.^o Generally, a determination 
by the grantee of the power is conclusive and is 
not subject to judicial review,in the absence of 


88. Va.—^Fallsbury Power, etc., Co. 
V. Alexander, 43 S.E. 194, 101 Va. 
98, 99 Am.S.R. 855, 161 L.B..A. 129. 

89- U.S.—^Rindgre Co. v. Los Angeles 
County, 43 S.Ct. 689, 262 XJ.S. 700, 
67 L.Ed. 1186, affirming Los Ange¬ 
les County V. Rindge Co., 200 P. 
27, 53 Cal.App. 166--Joslin Mfg. 
Co. V. City of Providence, 43 S.Ct. 
684. 262 U.S. 668, 67 L.Bd. 1167, af¬ 
firming Joslin Mfg. Co. V. Clarke, 
114 A. 185, 44 R.I. 31—U. S. v. 
Threlkeld, C.C.A.N.M., 72 P.2d 464,. 
certiorari denied Threlkeld v. U. 

5., 55 S.Ct. 215, 293 U.S. 620, 79 L. 
Ed. 708—U. S. V. Stein, D.C.Ohio. 
48 F.2d 626—State v. Missouri ex 
rel. and to Use of Camden Coun¬ 
ty, Mo. V. Union Electric Light & 
Power Co., D.C.Mo., 42 P.2d 692— 

U. S. V. 72 Acres of Land, More or 
Less, Situate in City of Oakland, 
Alameda County, D.C.Cal., 37 P. 
Supp. 297—^U. S. V. Eighty Acres of 
Land in Williamson County, D.C, 

111., 26 P.Supp, 315—In re Condem¬ 
nations for Improvement of River 
Rouge, D.C.Mlch., 266 P. 106—U. 
S. V. Porbes, D.C.Ala., 259 P. 585, 
affirmed, C.C.A., Porbes v. U. S., 268 
F. 273. 

Ark.—^England v. State Highway 
Commission, 6 S.W.2d 23, 177 Ark. 
167. 

Cal.—Los Angeles County v. Marble¬ 
head Land Co., 273 P. 131, 95 Cal. 
App. 602. 

Conn.—State v. McCook, 147 A. 126, 
109 Conn. 621, 64 A.L.R. 1453. 

Pla.—Wilton v. St. Johns County, 
123 So. 527. 535, 98 Fla. 26, 65 A.L. 
R. 488, citing Corpus Juxls, set¬ 
ting aside 117 So. 321. 

Idaho.—Grangevllle Highway Dist v. 

Ailshie, 290 P. 717, 49 Idaho 603. 
Ill.—Litchfield & M. Ry. Co. v. Alton 
& S. R. R., 137 N.E. 248, 305 Ill. 
388. 

Ind.—^Lewis v. Bunnell, 131 N.E. 386, 
190 Ind. 585. 

Ky.—Davidson v. Commonwealth ex 
rel. State Highway Commission, 
61 S.W.2d 34, 249 Ky. 568—Louis¬ 
ville & N. R. Co. V. City of Louis¬ 
ville, 227 S.W. 160, 190 Ky. 214. 
Md.—Murphy /. Uhl, 149 A. 666, 159 
Md. 7. 

Mass.—^Barnes v. Peck, 187 NjS. 176, 
283 Mass. 618. 

Miss.—^Ferguson v. Board of Sup’rs 


of Wilkinson County, 115 So. 779, 
149 Miss. 623. 

Mo.—State ex rel. Kansas City Ter¬ 
minal Ry. Co. V. Public Service 
Commission, 272 S.W. 957, 308 Mo. 
359—City of Caruthersville v. Fer¬ 
guson, 226 S.W. 912—^Hart v. Bothe, 
App., 247 S.W. 256. 

N.!.—^Ryan v. Housing Authority of 
City of Newark. 15 A.2d 647, 125 N. 
J.Law 336. 

N.Y.—^People ex rel. Horton v. Pren- 
dergast, 162 N.E. 10, 248 N.Y. 215, 
affirming 222 N.Y.S. 29, 220 App. 
Div. 351, and appeal dismissed 
Horton v. Prendergast, 49 S.Ct. 177, 
278 U.S. 579, 73 L.Ed. 517—Board 
of Black River Regulating Dlst. of 
Ogsbury, 196 N.Y.S. 281, 203 App. 
Div. 43, affirmed 139 N.E. 751, 235 
N.Y. 600—^Bronx Chamber of Com¬ 
merce V. Pullen, 21 N.Y.S.2d 474, 
174 Misc. 524—^In re Niagara, Lock- 
port & Ontario Power Co., 210 N.Y. 
S. 748, 125 Misc. 269. 

Ohio.—Jones v. Village of Maumee, 
152 N.B. 765, 20 Ohio App. 455— 
Cleveland & Pittsburg R. Co. v. De- 
vine, 15 Ohio N.P., N.S., 56—Louis¬ 
ville & Nashville Ry. v. City of 
Cincinnati, 10 Ohio N.P., N.S., 649, 
affirmed 12 Ohio N.P„ N.S., 65, 22 
Ohio Cir.Dec. 363, reversed on oth¬ 
er ground 15 Ohio Cir.Ct., N.S., 62, 
23 Ohio Cir.Dec. 464, affirmed 102 
N.E. 951, 88 Ohio St 283. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272. 

Okl.—^Bllby V. District Court of Ninth 
Judicial Dist., 15 P.2d 38, 159 Okl. 
268—^Hennen v. State, 267 P. 636, 
131 Okl. 29—State v. Johnson, 254 
P. 61, 22 Okl. 241. 

RI.—City of Newport v. Newport 
Water'Corporation, 189 A. 843, 57 
RI. 269. 

S.C.—^Belton v. Wateree Power Co., 
115 S.E. 587, 123 S.C. 291. 

Tex.—^Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W. 2d 741, error refused, 
followed in Cox v. Brown County 
Water Improvement Dist. No. 1, 
Civ.App., 45 S.W.2d 1118, error dis¬ 
missed, and McXnnis v. Brown 
County Water Improvement Dist. 
No. 1, Civ.App., 45 S.W.2d lil8, 
error refused—^Houston Independ¬ 
ent School Dist. V. Reader, Civ. 
App., 38 S.W.2d 610, 615, quoting 
Corpus Juris. 


[Wis.—In re Milwaukee Electric Ry. 
& Light Co., 203 N.W. 912, 187 Wis. 
552. 

9 C.J. p 451 note 50 [a], p 1126 note 
29, p 1127 note 30—20 C.J. p 627 
note 95. 

Whether or not oondemuatiou pro- 
csedlngs were necessary under Flood 
Control Act, notwithstanding com¬ 
pensation for property was not in 
dispute, was a question for determi¬ 
nation by secretary of war.—U. S.’ v. 
Gideion-Anderson Co., D.C.Mo., 16 F. 
Supp. 627. 

Bedelegation 

It is doubtful whether the right 
of eminent domain conferred on a 
city by the state may be redelegated 
by the city to a water commission, 
either by charter or ordinance, so far 
as the power to determine on and to 
select the property to be condemned 
is concerned.—State ex inf. Barrett 
ex rel. Callaghan v. Maitland, 246 S. 
W. 267, 296 Mo. 338. 

90w U.S.—U. S. V. Porbes, D.CAla., 
259 F. 585, affirmed, C.C.A., Porbes 

V. U. S., 268 P. 273—Fish v. Mor- 
genthau, D.C.N.H., 10 F.Supp. 613. 
Ill.—^Illinois Iowa Power Co. v. 
Rhein, 17 N.E.2d 582, 369 Ill. 584— 
Decatur Park Dist. v. Becker, 14 
N.B.2d 490, 368 Ill. 442—Chicago, 
M. & St. P. Ry. Co. V. Franzen, 
122 N.E. 492, 287 Ill. 346. 

Ind.—Root V. State, 192 N.E. 447, 
207 Ind. 312. 

Mo.—Hart v. Bothe, App., 247 S.W. 
256. 

Okl.—^Hennen v. State, 267 P. 636, 131 
Okl. 29. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272— 
State v. Hawk, 208 P. 709, 105 Or. 
319. 

Tex.—^National Ass*n of Audubon 
Societies v. Arroyo Colorado Nav. 
Dist. of Cameron and Willacy 
Counties, Civ.App., 110 S.W,2d 150. 

W.Va.—Pittsburgh & West Virginia 
Gas Co. V. Outright, 97 S.B. 686, 
83 W.Va. 42. 

20 C.J. p 624 note 81, p 628 note 98. 

91. U.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A 
Colo., 89 P.2d 233—U. S. v. Stein, 
D.C.Ohlo, 48 P.2d 626—In re Con¬ 
demnations for Improvement of 
Rouge River, D.C.Mich., 266 P. 
105. 
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fraud, bad faith, or clear abuse of discretion.^2 h ^lare that the question shall be a* judicial one, in 
is, of course, competent for the legislature to de- which case the court and not the grantee of the 


Cal.—^People v. Milton, 96 P.2d 159, 
160, 35 Cal.App.2d 549, citing Cor¬ 
pus Juris—San Benito County v. 
Copper Mountain Mining Co. of 
California, 45 P.2d 428, 7 Cal.App. 
2d 82—^People v. Olsen, 293 P. 645, 
648, 109 CaLApp. 523, citing Cor¬ 
pus Juris—City of Oakland v. 
Parker, 233 P. 68, 70 CaLApp. 295 
—Turlock Irr. Dist. v. Sierra & 
San Francisco Power Co., 230 P. 
671, 69 CaLApp. 150—^Los Angeles 
County V. Rindge Co., 200 P. 27, 53 
CaLApp. 166. 

Colo.—^Wassenich v. City and County 
of Denver, 186 P. 533, 6'7 Colo. 456. 

Fla.—^Wilton v. St. Johns County, 
123 So. 527, 535, 98 Fla. 26, 65 A. 
L.R. 488, citing Corpus Juris, and 
setting aside 117 So. 321. 

Idaho.—Boise City v. Boise City De¬ 
velopment Co., 238 P. 1006, 41 Ida¬ 
ho 294. 

Ill.—^Illinois Iowa Power Co. v. 
Rhein, 17 N.R2d 582, 369 Ill. 584— 
Decatur Park Dist. v. Becker, 14 
N.E.2d 490, 368 Ill. 442—Fayette 
County V. Whltford, 6 N.E.2d 157, 
365 ni. 226—Dickison v. Clark, 2 
N.E.2d 91, 363 Ill. 258—East Peoria 
Sanitary Dist. v. Toledo, P. & W. 
R. R., 187 N.E. 512, 353 Ill. 296, 89 
A.L.R. 870—Forest Preserve DlsL 
of Cook County v. Chicago Title 
& Trust Co., 183 N.E. 819, 351 Ill. 
48—South Park Com'rs v. Livings¬ 
ton, 176 ]Sr.E. 546, 344 Ill. 368—City 
of Chicago v. McCluer, 171 N.E. 
737, 339 Ill. 610, 638, appeal dis¬ 
missed Foreman Trust & Savings 
Bank v. City of Chicago, 51 S.Ct 
37, 282 U.S. 906, 75 L.Ed. 797— 
Chicago, N. S. & M. R. Co. v. Chi¬ 
cago Title & Trust Co., 160 N.E. 
226, 328 111. 610—Limits Industrial 
R. Co. V. American Spiral Pipe 
Works, 151 N.E. 567, 321 Ill. 101— 
City of Winchester v. Ring, 144 N. 
E. 333, 312 Ill. 544, 36 A.L.R. 520— 
Glencoe V. Stone, 129 K.E. 700, 296 
Ill. 177—Chicago, M. & St. P. Ry. 
Co. V. Franzen, 122 IN^E. 492, 287 
Ill. 346. 

Ind.—Root V. State, 192 N.E. 447, 207 
Ind. 312—Hallett v. Calvert, 191 
N.E. 77, 207 Ind. 25. 

Kan.—^Breedlove v. Commissioners of 
Wyandotte County, 276 P. 379, 127 
Kan. 754, followed In Conlon v. 
Iverson, 275 P. 381, 127 Kan. 880. 

Ky.—^Louisville & N. R. Co. v. City 
of Louisville, 227 S.W. 160, 190 
Ky. 214. 

Me.—Smith, v. Western Main Power 
Co., 132 A. 740, 125 Me. 238. 

Mass.—^Banies v. Peck, 187 N.E. 176, 
283 Mass. 618. 

Miss.—City of Greenwood v. Gwin, 
121 So. 160, 153 Miss. 517. 

Mo.—^In re Kansas City Ordinance 
No. 39946, 252 S.W. 404, 298 Mo. 


569, 28 A.L.R. 295—Hart v. Bothe, 
App., 247 S.W. 256. 

N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 N. 
J.Law 336. 

N.Y.—Bronx Chamber of Commerce 
V. Pullen, 21 N.Y.S.2d 474, 174 Misc. 
524—Board of Education of School 
Dist. No. 1, Town of Hempstead, 
v. Harper, 191 N.Y.S. 273. 

N.C.—^Lee v. Town of Waynesville, 
115 S.E. 51, 184 N.C. 565. 

N.D.—^Village of Reeder v. Hanson, 
213 N.W. 492, 55 N.D. 331. 

Ohio.—Cleveland & Pittsburg R. Co. 

V. Devine, 15 Ohio N.P., N.S., 56. 
Pa.—^In re Chester Housing Authori¬ 
ty, 30 Del.Co. 25. 

Tex.—^National Ass'n of Audubon So¬ 
cieties V. Arroyo Colorado Nav. 
Dist. of Cameron and Willacy 
Counties, Civ.App., 110 S.W.2d 150. 
Va.—Prichard v. State Highway 
Commissioner, 188 S.E. 166, 167 Va. 
219—State Highway Com'r v. York- 
town Ice & Storage Corporation, 

147 S.B. 239, 152 Va. 559. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7—State ex rel. Puget Sound 
and B. R. Rv. Co. v. Joiner, 47 P. 
2d 14, 182 Wash. 301. 

Wis.—^Highway Committee of Jeffer¬ 
son County V. Guist, 292 N.W. 226, 
235 Wis. 18—^In re Condemnation 
of Lands for Opening of Street in 
City of Beaver Dam, 237 N.W. 119, 
205 Wis. 299. 

20 C.J. p 627 note 96. 

Courts caimot interfere on grounds 
that ezeroise of power Is unneces¬ 
sary or ineiQ)edient 
Ill.—^Hunt Drainage Dist. v. Harness, 

148 N.E. 44, 317 Ill. 292. 

Presumption of necessity 

Where legislative authority is giv¬ 
en to an official to determine ne¬ 
cessity of taking of property for a 
public use, and he acts thereunder, 
there is a presumption of the ne¬ 
cessity.—U. S. V. Certain Lands in 
City of Jamestown, D.C.N.Y., 34 P. 
Supp. 746. 

Grant of power to condemn in cas. 
es of necessity means that con- 
demner may condemn such property 
as it deems necessary for Its pur¬ 
poses.—^Housing Authority of City of 
Dallas V. Higginbotham, Tex., 143 S. 
W.2d 79, 130 A.L.R. 1053. answers to 
certified questions conformed to. Civ. 
App., 143 S.W.2d 96. 

Demolition of Aevated railroad 
Action of transit commission in 
granting its approval to proposed 
condemnation and demolition of ele¬ 
vated railroad properties, pursuant 
to unification of railroad transit lines 
in the city of New York, was under 
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power of “eminent domain’* and not 
under the “police power” and hence 
action of commission was political, 
and not reviewable by the court on 
ground that it deprived persons us¬ 
ing elevated railroad of adequate 
transportation facilities.—Bronx 

Chamber of Commerce v. Pullen, 21 
N.Y.S.2d 474, 1Y4 Misc. 524. 

92. U.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A. 
Colo., 89 F.2d 233—^Florida East 
Coast Ry. Co. v. Shaw, D.C.Pla., 11 
F.2d 653. 

Cal.—People v. Milton, 96 P.2d 159, 
35 CaLApp. 2d 549—San Benito 
County V. Copper Mountain Mining 
Co. of California, 45 P.2d 428, 7 
CaLApp.2d 82—^People v. Olsen, 293 
P. 645, 648, 2 09 CaLApp. 523, cit¬ 
ing Corpus Juris. 

Pla.—^Wilton v. St. Johns County, 123 
So. 627, 535, 98 Fla. 26, 65 A.L.R. 
488, citing Corpus Juris, and set¬ 
ting aside 117 So. 321. 

Ill-—^Illinois Iowa Power Co. v. 
Rhein, 17 N.E.2d 582, 369 Ill. 584— 
Decatur Park Dist. v. Becker, 14 
N.E.2d 490, 368 III. 442—Payette 
County V. Whitford, 6 N.E.2d 157. 
366 Ill. 229—^East Peoria Sanitary 
Dist. V. Toledo, P. & W. R. R., 187 
N.R 512, 353 Ill. 296, 89 A.L.R. 
870—^Forest Preserve Dist. of Cook 
County V. Chicago Title & Trust 
Co., 183 N.E. 819, 351 III. 48— 
South Park Com’rs v. Livingston, 
176 N.E. 546, 344 Ill. 368—City of 
Chicago V. McCluer. 171 N.E. 737, 
339 Ill. 610, 638, appeal dismissed 
Foreman Trust & Savings Bank v. 
City of Chicago, 51 S.Ct. 37, 282 U- 
.S. 906, 75 L.Ed. 797—Chicago, N. 
S. & M. R. Co. V. Chicago Title & 
Trust Co., 160 N.E. 226, 328 Ill. 
610—^Village of Glencoe v. Stone, 
129 N.E. 700, 296 Ill. 177—Chicago, 

M. & St. P. Ry. Co. V. Franzen, 122 

N. E. 492, 287 Ill. 346. 

Ky.—^Louisville & N. R. Co. v. City 
of Louisville, 227 S.W. 160, 190 Ky. 
214. 

Me.—Smith v. Western Main Power 
Co., 132 A. 740, 125 Me. 238. 

Mass.—^Barnes v. Peck, 187 N.E. 176, 
283 Mass. 618. 

Miss.—City of Greenwood v. Gwin„ 
121 So. 160, 153 Miss. 517. 

N.C.—^Lee v. Town of Waynesville, 
115 S.E. 51, 184 N.C. 565. 

Ohio.—Jones v. Village of Maumee, 
152 N.E. 765, 766, 20 Ohio App. 455, 
quoting Corpus Juris. 

Okl.—^Bilby v. District Court of 
Ninth Judicial Dist., 15 P.2d 38, 
159 Okl. 268. 

Tex—^National Ass’n of Audubon So¬ 
cieties V. Arroyo Colorado Nav. 
Dist. of Cameron and Willacy 
Counties, Civ.App., 110 S.W. 2d 150. 
Wash.—State ex reL Bremerton 
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power determines the question of necessity.®® 


§ 90. -Necessity of Taking Particular 

Property 

The particular property sought to be condemned must 
be necessary for the proposed project. The condemnor's 


decision as to the necessity of particular property will 
not be disturbed in the absence of fraud, bad faith, or 
abuse of discretion. 

To authorize the condemnation of any particular 
land by a grantee of the power of eminent domain, 
a necessity must exist for the taking thereof for 
the proposed uses and pur^ses;94 and this has 


Bridge Co. v. Superior Court' for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7—State ex rel. Puget Sound 
& B. R. Ry. Co. V. Joiner, 47 P.2d 
14, 182 Wash. 301. 

20 C.J. p 628 note 97. 
lUscretloxL not abused. 

Where a city containing a popu¬ 
lation of over one thousand eight 
hundred had but four lots for sale 
in its cemeteries and those not de¬ 
sirable, it was not an abuse of the 
power of eminent domain given by 
Cities and Villages Act art 5 § 1, to 
condemn a parcel of land containing 
eleven and fifty-seven hundredths 
acres for cemetery purposes.—City 
of Winchester v. Ring, 144 N.B. 333, 
312 Ill. 544, 36 A.L.R. 520. 

Power abased 

Widening of small portion of ave¬ 
nue, destroying its symmetry, and 
congesting trafllc, was abuse of pow¬ 
er.—Roosevelt Hotel Bldg. Co. v. 
City of Cleveland, 156 N.B. 233, 25 
Ohio App. 53. 

' 93. Me.—^Roberts v. Portland Water 
Dist., 126 A. 162, 124 Me. 63. 
Minn.—State v. City of Montevideo, 
171 N.W. 314, 142 Minn. 167. 

Wash.—State v. Superior Court in 
and for Douglas County, 252 P. 
906, 142 Wash. 284, error dismissed 
47 S.Ct. 769, 274 U.S. 726, 71 L.Ed. 
1335, and followed in State v. Su¬ 
perior Court in and for Okanogan 
County, 252 P. 910, 142 Wash. 696, 
error dismissed State of Washing¬ 
ton ex rel. McPherson Bros. Co. v. 
Superior Court of State of Wash¬ 
ington in and for Douglas Coun¬ 
ty, 47 S.Ct 769, 274 XT.S. 726, 71 L. 
Ed. 1335. 

20 C.J. p 629 note 99. 

Only to extent provided by statate 
The determination of public neces¬ 
sity by legislative tribunal is re- 
viewable by court only when and 
to the extent granted by statute.— 
State V. City of Montevideo, 171 N.W. 
314, 142 Minn. 157. 

Coastmctlon of statate 
Statute authorizing towns to con¬ 
demn property necessary to be used 
in furnishing water supply, which 
provides that court shall first ad¬ 
judge whether taking of property in 
question is public necessity, does not 
authorize court to pass on question 
of whether there is public necessity 
for water supply system, but merely 
requires court to determine whether 
particular property condemned is 
necessary to water supply system.— 


City of Newport v. Newport Water 
Corporation, 189 A. 843, 57 R.I. 269. 

Conformity provision as to suits 
by TTnited States does not render 
federal officials decision as to neces¬ 
sity of condemnation subject to re¬ 
view by Judiciary under state law 
providing for such review.—In re 
Condemnations for Improvement of 
Rouge River, D.C.Mich., 266 F. 105. 
Golf course as within educational 
purposes 

Jury could find, in condemnation 
proceedings by state, Jihat necessity 
existed for taking land to establish 
golf course for educational purposes 
of state university.—People v. Pom- 
merening, 230 N.W. 194, 250 Mich. 
391. 

94. U.S.—Alabama Power Co. v. 
Gulf Power Co., D.C.Ala., 283 P. 
606. 

Ill.—^Interstate Water Co. v. Ad¬ 
kins, 158 N.B. 685, 327 Ill. 356— 
People V. Illinois, etc., Canal Co., 
14 Ill. 292. 

Ky.—Commissioners of Sewerage of 
Louisville v. Reisert, 49 S.W.2d 
324, 243 Ky. 494. 

La.—^Holmes v, Texas & P. Ry. Co„ 
123 So. 498, 11 La.App. 578—Kan¬ 
sas City, S. & G. Ry. Co. v. Meyer, 
120 So. 700, 10 La.App. 521. 

N.J.—Benton & Holden v. Central 

R. of New Jersey, 196 A. 362, 123 
N.J.Eq. 163, aifirming Benton & 
Holden v. Central R. Co. of New 
Jersey, 194 A. 806, 122 N.J.Eq. 
309. 

•N.Y.—Onondaga Water Service Cor¬ 
poration V. Crown Mills, 230 N.T. 

S. 691, 132 Misc. 848. 

N.C.—Spencer v. Wills, 102 S.E. 275, 
179 N.C. 175. 

Ohio.—^Barger v. Chesapeake & O. N. 
Ry. Co., 21 Ohio N.P., N.S., 97, 
reversed on other grounds 10 Ohio 
App. 443, 30 Ohio Cir.Ct., N.S., 66, 
64 Cinc.L.Bul. 199—School Board 
of Village of New Berlin v. Peter, 

9 Ohio N.P., N.S., 232—Steubenville 
& Toronto Ry. Co. v. Cleveland & 
P. Ry. Co., 2 Ohio N.P., N.S., 45. 
Okl.—St Louis & S. F. R. Co. v. 

Mann, 192 P. 231, 79 Okl. 160. 

Pa.—^Lutz V. Allegheny County, 153 
A. 903, 302 Pa. 488—Sipe v. Bor¬ 
ough of Tarentum, 106 A. 637, 263 
Pa. 338. 

S.C.—Seabrook v. Carolina Power & 
Light Co., 166 S.E. 1. 159 S.C. 1— 
White v. Johnson, 146 S.E. 411, 
148 S.C. 488. 

Wash.—State v. Superior Court for 
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Grays Harbor County, 286 P. 33, 155 
Wash. 651. 

Wis.—In re Milwaukee Electric Ry. 
& Light Co.. 196 N.W. 575, 182 Wis. 
182. 

20 C.J. p 629 note 1. 

Eavropxiatlon beyond public neces¬ 
sity would be unconstitutional.—City 
of New Orleans v. Moeglich, 126 So. 
675, 169 La. 1111. 

Undefined power of condemnation 
limited to necessities 
When the legislature has not de¬ 
fined the extent or limit of appropri¬ 
ation, the authorities charged with 
the duty are restricted to such prop¬ 
erty in kind and quantity as may be 
reasonably suitable and necessary to 
the purpose designed. 

Fla.—^Wilton v. St. Johns County, 123 
So. 527, 98 Fla. 26, 65 A.L.R. 488, 
setting aside 117 So. 321. 

N.C.—Jennings v. State Highway 
Commission, 110 S.B. 583, 183 N.C. 

' 68 . 

Good faith detennination of neces¬ 
sity 

Statute authorizing railway to con¬ 
demn “such land as may be neces¬ 
sary” for specified purposes means 
such land as railway officials in good 
faith deem necessary therefor.— 
Smouse v. Kansas City Southern Ry. 
Co., 282 P. 183, 129 Kan. 176. 

I Statute giving power to oondemn 
when in grantee’s Judgment it is 
necessary is not invalid since it does 
not substitute grantee's judgment for 
the actual necessity which must ex¬ 
ist to warrant condemnation.—Shep¬ 
pard V. City of Edison, 132 S.B. 218, 
161 Ga. 907. 

Under c'onstitutional amendment 

authorizing cities to take more land 
than is needed for the planned im¬ 
provement, the power to take such 
excess land can be exercised only 
in connection with the creation of 
a public improvement—^In re Mon¬ 
roe Ave. in City of Rochester, 237 N. 
Y.S. 147, 227 App.Div. 151. 

Admission by owner of condemned 
property 

Under Act July 25, 1912, authoriz¬ 
ing the secretary of war to pur¬ 
chase the Hanson Canal, the resolu¬ 
tion of the board of directors of the 
company owning the canal, reciting 
that it was necessary for the United 
States to have a right of way three 
hundred feet in width in order to 
improve and enlarge the canal, and 
empowering its chief executive offi¬ 
cer to convey such property to the 
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been held to be a judicialjquestion,^^ at least where 
the statute does not provide that the condemnor shall 
be the sole judge of what land is necessary,®® or 
where' the statute granting the power to condemn 
limits its exercise to necessary property;®"^ but 
other authorities declare that the necessity of par¬ 


ticular land for the project is a legislative ques¬ 
tion, and that the condemnor’s decision is not re- 
viewable by the courts.®® Of course, the legisla¬ 
ture may specifically provide that the courts shall 
determine the necessity of appropriating particular 
land.®® In any event the condemnor is held to have 


United States, shows that the ac- 
<juisition of the land on either side 
of the canal to the width specified 
was essential to the enterprise.— 
Albert Hanson Lumber Co. v. U. S., 
La., 43 S.Ct. 442, 261 U.S. 581, 67 L. 
Ed. 809, affirming, C.C.A., 277 F. 
894. 

intervening lands 

Under statute authorizing con¬ 
struction of lateral railroads over 
^‘intervening lands,” lateral railroads 
may be constructed over adjoin¬ 
ing lands by owner of land traversed 
hy railroad, where topography of 
such owner’s land cuts off access to 
railroad and renders construction 
over adjoining lands reasonably nec¬ 
essary.—;Indianapolis Oolitic Stone 
Co. V. Alexander King Stone Co., 190 
N.E. 57. 206 Ind. 412. 

Irrigation ditches 

(1) Where it was feasible and 
practical to carry additional water 
through a ditch owned in part by 
plaintiff and in part by defendants, 
plaintiff had no choice, but must 
have the ditch condemned for the 
carrying of the additional water, 
since Remington Code 1915 § 6364, 
prevents any improved or occupied 
land being taken for a new ditch 
without owners’ consent, where an 
existing ditch can be made to carry 
it.—State V. Superior Court of Oka¬ 
nogan County, 191 P. 805, 111 Wash. 
615. 

(2) In proceedings to condemn a 
Tight of way for a ditch and the 
right to carry water through re¬ 
spondent’s ditch, the fact that there 
was another route for the ditch, 
which, however, would require the 
acquisition of a right of way for, 
and the construction of, a flume for 
over two thousand feet at an eleva¬ 
tion of fhom ten to twenty feet 
above the ground, does not disprove 
the necessity for the right petltion- 
•er seeks to condemn, since such other 
route is neither feasible nor practi¬ 
cal.—State V. Superior Court, Kittitas 
County, 195 P. 1051, 114 Wash. 663. 

(3) A statute providing that no 
land shall be subjected to the bur¬ 
den of two or more irrigating ditch¬ 
es when the same object can feasi¬ 
bly and practically be obtained by 
one ditch applies only to the own¬ 
ers of land, and cannot be invoked 
by a corporation which has already 
constructed a ditch through the lands 
sought to be taken.—San Luis Land, 
etc.. Co. V. Kenilworth Canal Co., 32 
P. 860, 3 Colo.App. 244. 


Sufficient necessity held to exist 

(1) In general. 

Ky.—Goose Creek Lumber Co. v. 

White. 294 S.W. 494, 219 Ky. 739. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay. 79 P.2d 672, 159 Or. 272. 
Wash.—State v. Superior Court for 
Chelan County, 257 P. 231, 144 
Wash. 124. 

(2) Where land is condemned for 
purpose of constructing curve at 
Junction of roads, instead of having 
approach at right angles.—^Depart¬ 
ment of Public Works and Buildings 
V. McCaughey, 163 N.E. 795, 332 Ill. 
416. 

(3) Land may be taken by condem¬ 
nation for improving road, if neces¬ 
sary or useful for sloping cuts and 
fills, so as to guard against erosion 
and other natural forces, to end that 
highways may be made safer and 
cost of maintenance less.—State v. 
Horner, W.Va., 1 S.E.2d 486. 

(4) Land adjoining highway Is 
necessary to highway to prevent ob¬ 
structions to view.of drivers.—^White 
V. Johnson, 146 S.E. 411, 148 S.C. 
488. 

Sufficient necessity held not to exist 

(1) Construction of lateral rail¬ 
road over adjoining lands by owner 
of land traversed by railroad could 
not be allowed merely because more 
convenient and a great deal cheaper 
than construction over two feasible 
routes on owner’s own land.—In¬ 
dianapolis Oolitic Stone Co. v. Alex¬ 
ander King Stone Co., 190 N.E. 57, 206 
Ind. 412. 

(2) Railroad was not entitled to 
expropriate private property for con¬ 
struction of spur track to industrial 
plant, which could be reached with¬ 
out additional expense without cross¬ 
ing defendants’ land.—^Kansas City, 
S. & G. Ry. Co. V. Meyer, 120 So. 700, 
10 La.App. 521. 

95. U.S.—^Alabama Power Co. v. 
Gulf Power Co., D.C.Ala., 283 P. 
606. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Kean, 131 N.E. 117, 298 
Ill. 37. 

Ky,—^Baxter v. City of Louisville, 6 
. S.W.2d 1074, 224 Ky. 604. 

La.—Ouachita Parish School Board 
V. Clark, 1 So.2d 54, 197 La. 131— 
Kansas City, S. & G. Ry. Co. v. 
Meyer, 117 So. 765, 767, 166 La. 
663, quoting Ck>rpus Juzis. 

N-.D.—^Village of Reeder v. Hanson, 
213 N.W. 492, 55 N.D. 331. 
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Ohio.—^Wagar v. City of Lakewood, 
17 Ohio N.P., N.S., 129—Louis¬ 

ville & Nashville Ry. v. City of 
Cincinnati, 10 Ohio N.P., N.S., 649, 
affirmed 12 Ohio N.P., N.S., 65. 22 
Ohio Clr.Dec. 363, reversed on oth¬ 
er grounds 15 Ohio Cir.Ct, N.S., 
62, 23 Ohio Cir.Dec. 464, affirmed 
102 N.E. 951, 88 Ohio St. 283. 

Okl.—City of Tulsa v. Williams, 227 
P. 876, 100 Okl. 116. 

Pa.—Gring v. Sinking Spring Water 
Co.. 113 A. 435, 270 Pa. 232. 

20 C.J. p 630 note 3. 

96. Okl.—Rowell v. City of Lawton, 
288 P. 344, 143 Okl. 203—City of 
Tulsa V. Williams, 227 P. 876, 100 
Okl. 116. 

97. Fla.—^Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 535, 98 Fla. 26. 65 
A.L.R. 488, citing Corpus Juris, 
and setting aside 117 So. 321. 
Whether grant Is general or Is 

limited to necessary property is Im¬ 
material, since a general grant of 

power will be construed as limited 

to necessary property.—^Murphy v. 

Uhl, 149 A. 566, 159 Md. 7. 

96. U.S.—Barnidge v. U. S., C.C.A. 
Mo., lOl P.2d 295—Coggeshall v. 

U. S., C.C.A.S.C., 95 F.2d 986—At¬ 
lantic Coast Line R. Co. v. Town 
of Sebring, C.C.A.Pla, 12 P.2d 679 
—U. S. V. Parcel of Land in Town 
of Middletown. New Castle Coun¬ 
ty, D.C.Del., 32 P.Supp. 718—U. S. 

V. 137.82 Acres of Land in Che¬ 
shire County, D.C.N.H., 31 F.Supp. 
723—In re Condemnations for Im¬ 
provement of Rouge River, D.C. 
Mich., 266 P. 105—U. S. v. Forbes, 
D.C.Ala., 259 F. 585, affirmed, C. 
C.A., Forbes v. U. S., 268 F. 273. 

Cal.—City of Oakland v. Parker, 233 
P. 68, 70 CaLApp. 295—Los An¬ 
geles County V. Rindge Co., 200 
P. 27, 53 Cal.App. 166. 

Colo.—^Wassenich v. City and Coun¬ 
ty of Denver, 186 P. 533, 67 Colo. 
456. 

Mass.—^Burnett v. Boston, 53 N.E. ■ 
379, 173 Mass. 173. 

Minn.—State v. Voll, 192 N.W. 188. 
155 Minn. 72. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka Coun¬ 
ty, 73 P.2d 493, 58 Nev. 188. 

N.T.—In re Niagara, Lockport & 
Ontario Power Co., 210 N.T.S. 748, 
125 Misc. 269. 

99. Wis.—^In re Chicago, M., St. P. 

& P. R. Co., 222 N.W. 776, 197 Wis. 
503. 

20 C.J. p 630 note 4. 
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discretion in determining the necessity of particu¬ 
lar property for the proposed use,^ and its decision 
will not be disturbed in the absence of fraud, bad 
faith, or abuse of discretion.^ Some courts distin¬ 
guish between a decision as to the necessity of par¬ 
ticular property when made by a public board or 
official and such decision when made by a private 
corporation having the power of eminent domain; 
thus it has been held that the court will afford more 
weight to the condemnor’s decision as to the need 
for the taking of the particular property in the lat¬ 
ter case than in the former,^ and that a decision as 
to the necessity of particular property by a pri¬ 
vate corporation is reviewable by the courts while 
a decision by a public body is not.^ 

.. Necessity/^ within the rule that the particular 
property to be appropriated must be necessary, does 
not mean an absolute bi^jualy a reasonable or prac¬ 
tical necessity,5 such as would combine the great¬ 
est benefit to the public with the least inconven¬ 
ience and expe.ise to the condemning party and prop¬ 


erty owner consistent with such benefit,® although it 
does not include the taking of land which may 
merely render the employment of the improvement 
more convenient or less expensive,^ or for a neces¬ 
sity which is merely colorable.® 

A conflict between two claims to exercise the 
right of eminent domain as to the same land will be 
resolved in favor of the use of the land which will 
be for the greatest public benefit.® 

§ 91. - Discretion of Grantee of Power as 

to Selection and Location 

Subject to legislative restrictions, a grantee of the 
power of eminent domain may determine the location 
of the land to be appropriated. 

Under a delegation of the power of eminent do¬ 
main the grantee of the power, in the absence of leg¬ 
islative restriction, may determine the location and 
route of the- improvement and of the land to be tak¬ 
en for i^^? and such determination will not be in¬ 
terfered with by the courts if it is made in good 


1. Ark.—Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S.W.2d 1028. 179 Ark. 
1029, 65 A.L.R. 1446. 

Colo.—Jenningrs v. Board of Com*rs 
of Montrose County, 277 P. 467, 85 
Colo, 498. 

Ill.—^Department of Public Works 
and Buildings v. McCaughey, 163 
N.B, 795, 332 Ill. 416. 

Iowa.—Minear v. Plowman, 19.7 N.W. 
67, 197 Iowa 1188. 

Ohio.—Cotabish v. Cleveland Elec¬ 
tric Illuminating Co., 162 N.E. 457, 
28 Ohio App. 198. 

Pa.—^Lutz V. Allegheny County, 153 
A 903, 302 Pa. 488. 

Wash.—Carstens v. .Public Utility 
Dist. No. 1 of Lincoln County, 111 
P.2d 583. 

W.Va.—State v. Homer, 1 S.E.2d 
486. 

9 C.J. p 1126 note 29, p 1127 note 30. 
XTot limited to honxidary line 

A public power and irrigation dis¬ 
trict in condemning right of way for 
transmission line was not required 
to condemn along boundary line.— 
Johnson v. Platte Valley Public Pow¬ 
er & Irrigation Dist., 274 N.W. 386, 
133 Neb. 97. 

Other elements than mere physical 
▼slue of land may be considered by 
condemnor in determining land nec¬ 
essary to appropriate.—Cotabish v. 
Cleveland Electric Illuminating Co., 
162 N.E. 457, 28 Ohio App. 198. 

2 . U.S.—^U. S. V. Parcel of Land in 
Town of Middletown, New Castle 
County, D.C.Del., 32 F.Supp. 718. 

Ark.—^Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S.W.2d 1028, 179 Ark. 
1029, 65 AL.R. 1446. 

Colo.—Jennings v. Board of Com'rs 


of Montrose County. 277 P. 467, 
85 Colo. 498. 

Conn.—^Bridgeport Hydraulic Co. v. 
Rempsen, 200 A. 348, 124 -Conn. 
437. 

Ill.—Hunt Drainage Dist. v. Harness, 
148 N.B. 44, 317 Ill. 292—City of 
Winchester v. Ring, 144 N.E. 333, 
312 Ill. 544, 36 A.L.R. 520—Forest 
Preserve Dist. of Cook County v. 

-Kean, 131 N.E. 117, 298 III. 37. 

Ky.—^Baxter v. City of Louisville, 6 
S.W,2d 1074, 224 Ky. 604. • ' 

Md.—Murphy v. Uhl, 149 A 666, 159 
Md. 7. 

Ohio.—Cotabish v. Cleveland Electric 
Illuminating Co., 162 N.E. 457, 28 
Ohio App. 198. 

Pa.—Jury v. Wiest, 193 A. 6, 326 Pa. 
554. 

S.C.—Seabrook v. Carolina Power & 
Light Co., 156 S.E. 1, 159 S.C. 1. 

Tex.—Housing Authority of City of 
Dallas V. Higginbotham, Sup., 143 
S.W.2d 79, 130 AL.R. 1053, an¬ 
swers to certified questions con¬ 
formed to Civ.App., 143 S.W.2d 95. 

Wash.—State ex rel. Washington 
Water Power Co. v. Superior Court 
for Grant County, 111 P.2d 577— 
State V. Superior Court of Doug¬ 
las County, 268 P. 603, 148 Wash. 
203—State v. Superior ' Court for 
Chelan County, 257 P. 231, 144 
Wash. 124. 

3. S.C.—Seabrook v. Carolina Power 
& Light Co., 156 S.E. 1, 159 S.C. 1. 

4. U.S.—U. S. V. Forbes, D.C.Ala., 
259 F. 585, aifirmed, C.C.A, Forbes 
V. U. S., 268 F. 273. 

5. Fla.—Wilton v. St. Johns Coun¬ 
ty. 123 So. 527, 535, 98 Fla. 26, 65 
AL.R. 488, citing CorpuB Juris, 
and setting aside 117 So. 321. 
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Iowa.—^Minear v. Plowman, 197 N. 

W. 67, 197 Iowa 1188. 

Ky.—^Davidson v. Commonwealth, 61 

S. W.2d 34, 36, 249 Ky. 568, quoting 
Corpus Juris— Howard Realty Co. 
V. Paducah & I. R. Co., 206 S.W. 
774, 182 Ky. 494. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

Okl.—^White v. City of Pawhuska, 
265 P. 1059, 130 Okl. 156. 

S.C.—Seabrook v. Carolina Power & 
Light Co., 156 S.E. .1, 2, 159 S.C. 
1, quoting Corpus Juris —^White v. 
Johnson, 146 S.E. 411, 412, 148 S.C. 
488, quoting Corpus Juris. 

Wash.—State v. Superior Court for 
Lewis County, 219 P. 857, 127 
Wash. 30. 

Wis.—Chicago & N. W. Ry. Co, v. 
City of Racine. 227 N.W. 859, 200 
Wis. 170. 

20 C.J. p 566 note 28 [a], [e]—20 
C.J. p 631 note 5. 

6L Pl€u—Central Hanover Bank & 

T. Co. V. Pan American Airways, 
188 So. 820, 824, 137 Fla. 808. 
quoting Corpus Juris. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

20 C.J. p 632 note 6. 

7 . N.C.—^Brown v. Asheville Elec¬ 
tric Light Co., 51 S.E. 62, 138 N. 
C. 533, 107 Am.S.R. 554, 69 L.R.A. 
631. 

20 C.J. p 632 note 7. 

8. Conn.—^New Haven Water Co. v. 
Russell, 85 A. 636, 86 Conn. 361. 

20 C.J. p 632 note 8. 

9. Wash.—State v. Superior Court 
for Walla Walla County. 204 P. 
1, 118 Wash. 517. 

10. U.S.—U. S. V. Stubbs. D.C.La.» 
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faith and is not capricious or wantonly injurious, or 
in some respects beyond the privilege conferred by 
the charter or statute.^ The landowner cannot 
raise the objection that there is no necessity for 


condemning his property because some other loca¬ 
tion might be made, or some other property obtained 
which would be more suitable.^^ The power of se¬ 
lecting a location is subject, however, to any valid 


35 F.2d 357—Pish v. Morgenthau, 
D.C.N.H., 10 P.Supp. 613. 

Colo.—^Public Service Co. of Colo¬ 
rado V. City of Loveland, 245 P. 
493, 79 Colo. 216. 

Pla.—^Boley v. Escambia County, 129 
So. 784, 100 Pla. 505. 

Idaho.—Orangeville Highway Dist. 

V. Ailshie, 290 P. 717, 720, 49 Ida¬ 
ho 603, citing Corpus Juris—Boise 
City v. Boise City Development 
Co., 238 P. 1006, 41 Idaho 294. 

Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659. 198 
Ind. 645. 

gJ.-^BeU’s Committee v. Board of 
Education of Harrodsburg, 234 S. 

W. 311, 192 Ky. 700.- 

La.—City of Gretha v. Brooklyn 
Land Co., 162 So. 70. 182 La. 543. 
Mont.—State v. District Court of 
Fourth Judicial Dist. in and for 
Mineral County, 300 P. 916, 90 
Mont. 191. 

Mo.—In re Kansas City Ordinance 
No. 39,946, 252 S.W. 404, 298 Mo. 
569, 28 A.L.R. 295. 

N.C.—Town of Selma v. Noble, 111 
S.E. 543, 183 N.C. 322. 

Ohio.—Jones v. Village of Maumee, 

• 152 N.E. 765, 20 Ohio App. 455. 

Pa.—Biddle v. Public Service Com¬ 
mission, 90 Pa.Super. 570. 

Tenn.—Gamble v. Paine, 213 S.W. 
419, 141 Tenn. 548—State of Geor¬ 
gia v. City of Chattanooga, 4 Tenn. 
App. 674. 

Tex.—Stone v. City of Wylie, Com. 
App., 34 S.W.2d 842, affirming City 
of Wylie v. Stone, Civ.App., 16 S. 
W.2d 862. 

Wash.—State v. Superior Court for 
King County, 281 P. 7, 154 Wash. 
117—State V. Superior Court of 
Okanogan County, 228 P. 695, 130 
Wash. 661—State v. Superior 
Court for Lewis County, 219 P. 
857, 127 Wash. 30. 

20 C.J. p 632 note 9, p 633 note 12, 
p 634 notes 13-23. 

Avoidance of litigation 

In choice between two routes, 
grantee of power of eminent domain 
may consider amount of litigation 
that will be involved in condemning 
either.—Cotabish v. Cleveland Elec¬ 
tric Illuminating Co., 162 N.E. 457, 
28 Ohio App. 198. 

Competing pnhlio utility 
That another company had laid 
pipe line over same territory did 
not prevent respondent from con¬ 
demning land for pipe line, public 
policy of state, as evidenced by 
anti-trust statutes and statutes pro¬ 
hibiting municipalities from grant¬ 
ing exclusive franchises, being to 
encourage competition.—Gandy v. 


Public Service Corporation of Mis¬ 
sissippi, 140 So. 687, 163 Miss. 187. 
&oad parallel to existing road 
County held not estopped to con¬ 
demn right ,of way for state high¬ 
way, including and parallel with 
county road.—Los Angeles County v. 
Marblehead Land Co., 273 P. 131, 95 
Cal.App. 602. 

Water power 

Purpose of Conservation Law was 
to preserve and develop water pow¬ 
ers for future necessities under 
state control, and under it the Pub¬ 
lic Service Commission could develop 
the full power of a stream by a sin¬ 
gle dam and reservoir or by a series 
of dams.—^People ex rel. Horton v. 
Prendergast. 222 N.Y.S. 29, 220 App. 
Div. 351, affirmed 162 N.E. 10, 248 N. 
T. 215, appeal dismissed Horton v. 
Prendergast, 49 S.Ct. 177, 278 U.S. 
579, 73 L.Bd. 517. 

Zoning ordinance does not estop 
city from condemning land in re¬ 
stricted area for a purpose not per¬ 
mitted in the zoning ordinance.— 
City of Beverly Hills v. Anger, 15 P. 
2d 867, 127 Cal.App. 223. 

Statute authorizing railroad to 
change site of public road 
Under statute providing that if a 
railroad company shall find it neces¬ 
sary to change site of any public 
road, it shall be reconstructed on 
“most favorable location,” determina¬ 
tion of railroad company as to most 
favorable location is conclusive on 
property owners, but not on the pub¬ 
lic.—^Poley V, Beach Extension R. 
Co., 129 A. 845, 283 Pa. 588. 

Statutes construed together 
The statute giving park districts 
authority to locate parks and stat¬ 
ute giving city of Decatur authority 
to adopt zoning ordinance were re¬ 
quired to be construed together so 
that the ordinance of the park dis¬ 
trict and zoning ordinance of the city 
would be given effect In their respec¬ 
tive fields of operation, and regard¬ 
less of fact that property was zoned 
as “A” residence property, the park 
district could condemn and use it for 
park purpo^.—^Decatur Park Dist. 
V. Becker, 14 N.E.2d 490, 368 Ill. 442. 

11. U.S.—^U. S, V. Certain Parcels 
of Land in Town of Denton of 
Caroline County, D.C.Md., 30 P. 
Supp. 372. 

Cal.—People v. Olsen, 293 P. 645, 
109 Cal.App. 523. 

Colo.—^Public Service Co. of Colorado 
V. City of Loveland, 246 P. 493, 
79 Colo. 216. 

Pla.—Boley v. Escambia County, 129 
So. 784, 100 Pla. 505—Wilton v. St. 
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Johns County, 123 So. 527, 535, 98 
Fla. 26, 65 AL.R. 488, citing Cor¬ 
pus Juris, and setting aside 117 
So. 321—Spafford v. Brevard Coun¬ 
ty. 110 So. 451, 458, 92 Pla. 617, cit¬ 
ing Corpus Juris. 

Idaho.—Orangeville Highway Dist. 

V. Ailshie, 290 P. 717, 49 Idaho 603 
—Boise City v. Boise City Develop¬ 
ment Co., 238 P. 1006, 41 Idaho 
294. 

Ill.—Dickison v. Clark, 2 N.E.2d 91, 
36^ Ill. 258. 

Ky.—First Nat. Bank v. City of Pa¬ 
ducah, 258 S.W. 938, 202 Ky. 49. “ 
Mo.—City of Caruthersville, 226 S. 

W. 912. 

N.C.—Town of Selma v. Noble, 111 S. 

E. 543, 183 N.C. 322. 

0hio.—Jones v. Village of Maumee, 
152 N.E. 765, 20 Ohio App. 455. 

Pa.—Petition of Payette County 
Com’rs, 137 A. 237, 240, 289 Pa. 
200, quoting Corpus Juris. 

Tenn.—Gamble v. Paine, 213^ S.W. 
419, 141 Tenn. 648. 

Wash.—State v.' Superior Court for 
King County, 281 P. 7, 154 Wash. 
117—State V. Superior Court for 
Lewis County, 219 P. 857, 127 
Wash. 30-—State v. Superior Court 
of Washington in and for Yakima 
County, 201 P. 1. 117 Wash. 399. 

20 C.J. p 632 note 10. 

Choice held arbitrary 
Where the construction of a high¬ 
way on land occupied by a fruit 
warehouse will deprive fruit grow¬ 
ers in the locality of cold storage, 
and it is Impracticable to change the 
location of the warehouse in view 
of the contour .of the country, and 
where the continued use of the 
warehouse after the construction of 
.highway along such route would in¬ 
crease the hazard of -traffic, and 
another route a distance of forty 
feet from the warehouse would not 
interfere with the services rendered 
by the warehouse, would decrease 
the danger of the travel on the high¬ 
way, would add but two and three- 
fifths feet to the length of the road, 
had no appreciable curvature, and 
could be constructed at less expense, 
the selection of the route requiring 
condemnation of part of the ware¬ 
house constituted constructive arbi¬ 
trary action on part of supervisor 
of highways, and the court was war¬ 
ranted in denying order of public 
use and necessity.—State v. Su¬ 
perior Court of Washington for Ya¬ 
kima County, 222 P. 208, 128 Wash. 
79. 

12. Pla.—Wilton v. St Jbhns Coun¬ 
ty, 123 So. 527, 535, 98 Pla. 26, 65 



EMINENT DOMAIN 


29 C.J.S, 


§ 92 

restriction imposed by statute, or municipal ordi¬ 
nance having the force and effect of a statutory 

provision.i3 

§ 92. - Discretion of Grantee of Power as 

to Amount 

The grantee of a power of eminent domain cannot 
condemn more property than is necessary for the con¬ 
templated improvement, but within statutory limits the 
grantee has discretion in determining the amount re- 


The grantee of a power of eminent domain may 
not appropriate a greater amount of property than 
is required for the contemplated purpose,even 
though it does not exceed the amount set as a limit 
by the statute.^® If the statute authorizes the tak¬ 
ing of more land 'than is necessary for the intend¬ 
ed use, it will be unconstitutional and void.l® The 
amount or width of land which may be taken is, 
within reasonable limits, within the discretion of 
the condemning corporation or body,!*^ whose deci- 


quired. 

A.Li.R. 488, citing CoxpiLS Juris, 
and setting aside ll7 So. 321. 

Ind.—Sisters of Providence of St. 
Mary's of \he Woods v. Lower 
Vein Coal Co., 154 N.E. 659, 198 
Ind. 645. 

Pa.—^Petition of Payette County 
Com'rs, 137 A. 237. 240. 289 Pa. 
200, quoting Corpus Juris. 

20 C.J. p 56G note 28 [c], p 633 note 

11 . 

ITudue injury 

That different right of way might 
be more favorable to landowner than 
route approved by utility commis¬ 
sioners is not necessarily ^‘undue in¬ 
jury,” precluding condemnation.— 
Valemont Realty Corporation v. 
State Board of Public Utility Com’rs, 
153 A. 90. 9 N.J.Misc. 70. 

13. Ill.—Tudor V. Chicago & S. S. 

R. T. R. Co.. 27 N.E. 915. 

20 C.J. p 634 note 24. 

Zoning laws 

Proposed high school athletic field 
held part of “educational institution,” 
authorizing condemnation without 
conflicting with residential district 
zoning laws.—Commissioners of Dis¬ 
trict of Columbia v. Shannon & 
Luchs Const. Co., 17 F.2d 219, 57 App. 
D.C. 67. 

14. Alaska.—^Town of Seward v. 
Margules, 9 Alaska 354. 

Ark.—^Toung v. City of Gurdon, 275 

S. W. 890, 169 Ark. 369. 

Mass.—Curtis v. City of Boston, 142- 
N.E. 95, 247 Mass. 417. 

N.T.—In re City of Syracuse, 245 
N.T.S. 25, 230 App.Div. 622, revers¬ 
ing 243 N.T.S. 160, 137 Misc. 632— 
James Frazee Milling Co. v. State, 
204 N.T.S. 646, 122 Misc. 545, 

N*.C.—^Dowling V. Southern Ry. Co., 
140 S.E. 213, 194 N.C. 488. 

Ohio.—^Henry v. Columbus Depot Co., 
20 N.E.2d 921, 135 Ohio St. 311. 

Pa.—^Appeal of Philadelphia Pelt Co., 
143 A. 208, 293 Pa. 561—Seitz v. 
Pennsylvania R. Co., 116 A. 67, 272 
Pa. 84. 

S.C.—Atlanta & C. A. L. Ry. Co. v. 
City of Easley, 109 S.E. 285, 117 S. 
C. 494. 

Tenn.—^Morgan County v. Jones, 12 
Tenn.App. 197—Tennessee Power 
Co. V. Rust, 8 Tenn.Clv.App. 368. 
Tex.—^Houston North' Shore Ry. 
Co. V. Tyrrell, 98 S.W.2d 786, 128 
Tex. 248, 108 A.L.R. 1508—Mcln- 


nis V. Brown County Water Im¬ 
provement Dist. No. 1, Civ.App., 
41 S.W.2d 741. error refused, fol¬ 
lowed in Cox V. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1. Civ.App., 45 S.W.2d 1118, 
error refused. 

Wash.—k^ity of Seattle v. Faussett, 
212 P. 1086, 123 Wash. 613. 

20 C.J. p 636 note 30. 

IDe rale 

Where the excess is trifling, it will 
be disregarded.—City of Chicago v. 
McCluer, 171 N.E. 737, 339 Ill. 610, 
638, appeal dismissed Foreman Trust 
& Savings Bank v. City of Chicago, 
61 S.Ct. 37, 282 U.S. 906, 75 L.Ed. 797 
—20 C.J. p 636 note 29. 

CoxLstltutioiial inhibition 
The taking of property beyond 
that required for the particular use 
named in condemnation petition is 
a violation of constitutional limita¬ 
tions.—^Mayo V. Windels, 5 N.T.S.2d 
690, 255 App.Dlv. 22, affirmed Mayo 
V. Chanler, 24 N.E.2d 494, 281 N.T. 
837- 

Appropzlation of waters 

<1) Whether an appropriation of 
all waters of a given stream includes 
tributaries depends on character of 
appropriation, demand necessary, 
size of catchment basin, and coun¬ 
try’s physical characteristics.— 
Palmer Water Co. v, Lehighton Wa¬ 
ter Supply Co., 124 A. 747, 280 Pa. 
492. 

(2) An appropriation of the wa¬ 
ters of a creek which had some thir¬ 
ty tributaries, four large enough to 
be known by local names, was held 
not to include tributaries where only 
the creek was named in appropria¬ 
tion.—^Palmer Water Co. v. Lehighton 
Water Supply Co., supra. 

lands flooded by resegcvoir are ap¬ 
purtenances of single power site, al¬ 
though minor part of owner's lands 
having sufficient head and flow to 
justify lesser development are cov¬ 
ered.—^People ex rel. Horton v. Pren- 
dergast, 222 N.T.S. 29, 220 App.Div. 
351. affirmed 162 N.E. 10, 248 N.T. 
215, appeal dismissed Horton v. 
Prendergast, 49 S.Ct 177, 278 U.S. 
579, 73 L.Bd. 517. 
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propziators 
Where appropriations are on same 
stream or cover same water sheds, 
and first approprlator has taken 
reasonable precautions to conserve 
supply for daily demand during 
drought and is serving public, he is 
entitled to entire flow of shed, and 
junior taker at these times must let 
down minimum flow of stream during 
such period.—Palmer Water Co. v. 
Lehighton Water Supply Co., 124 A- 
747, 280 Pa. 492. 

DeterminULg amoniLt taken 

If satisfactory monuments on the 
ground could not be described in the 
condemnation of land for canal, the 
purposes for which the land was to 
be used must be considered as bear¬ 
ing on the quantity of land probably 
taken.—Seitz v. Pennsylvania R. Co., 
116 A. 67, 272 Pa. 84. 

15. Mont.—Great Falls, etc., R. Co. 
V. Ganong, 136 P. 391, 48 Mont- 
43. 

20 C.J. p 636 note 31. 

16. U.S.—City of Cincinnati v. Test¬ 
er, C.C.A.Ohio, 33 P.2d 242, 68 A. 
L.R. • 831, certiorari, granted 50 S- 
Ct. 38, 280 U.S. 645, 74 L.Ed. 605, 
affirmed 50 S.Ct. 360, 281 U.S. 439. 
74 L.Bd. 950. 

Va.—City of Richmond v. Carneal, 
106 S.E. 403, 129 Va. 388, 14 A.L.R- 
1341. 

20 C.J. p 687 note.33. 

17. Ark.—McClintock v. Bovay, 260 
S.W. 395, 163 Ark. 388. 

Ariz.—^Mosher v. City of Phoenix, 7 
P.2d 622, 39 Ariz. 470. 

Cal.—^Los Angeles v. Pomeroy, 57 P- 
585, 124 Cal. 597, error disbiissed 
188 U.S. 314, 23 S.Ct. 395, 47 L.Ed- 
487, 63 A.L.R. 471—People v. Ol¬ 
sen, 293 P. 646, 109 Cal.App. 523. 
Fla.—Central Hanover Bank & Trust 
Co. V. Pan American Airways, 188 
So. 820. 137 Fla. 808. 

Ill.—City of Jacksonville v. Dorwart, 
164 N.E. 129, 333 Ill. 143—Depart¬ 
ment of Public Works and Build¬ 
ings V. McCaughey, 163 N.E. 795, 
332 Ill. 416—Chicago, N. S. & M. R. 
Co. V. Chicago Title & Trust Co., 
160 N.E. 226, 328 Ill. 610—City of 
Winchester v. Ring, 144 N.E. 333, 
312 Ill. 544, 86 A.L.R. 520—Forest 
Preserve Dist. of Cook County v, 
Kean, 131 N.E. 117, 298 Ill. 37. 


Bights of Juaiox and senior ap. 
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sion is not subject to judicial review, except for 
fraud, bad faith, or abuse of discretion.i^ The con¬ 
demnor may not appropriate a greater amount or 
width than is expressly limited by charter or statu¬ 


tory provisions,^® unless the statute also provides 
for the taking of such excess under circumstances 
therein prescribed.®® The statutory limit, howev¬ 
er, does not prevent the subsequent condemnation. 


Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co.. 154 N.B. 659, 198 
^nd. 645. 

Ky,—Baxter v. City of Louisville, 6 
—^.W.2d 1074, 224 Ky. 604—Cunning¬ 
ham V. Shelby County Board of 
Education, 261 S.W. 266, 202 Ky. 

■ 763. 

Mass.—Martin v. Gleason, 29 N.E. 

664, 139 Mass. 183. 

Mich.—City of Grand Rapids v. 
Barth, 226 N.W, 690, 248 Mich. 
13, 64 A.L.R..1507. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 84 S.W.2d 133, 336 Mo. 
1209. 

N.Y.—^People ex rel. Rochester, S. & 
B. R. Co. V. Moroney, 120 N.E. 149, 
224 N.Y. 114, reversing 162 N.Y.S. 
1138, 176 App.Div. 901, and rehear¬ 
ing denied 121 N.E. 885, 224 N.Y. 
605—City of Binghamton v. Buono, 
208 N.Y.S. 60, 124 Misc. 203. 

Ohio.—^Jones v. Village of Maumee, 
152 N.E. 765, 20 Ohio App. 455. 

Or.—State v. Hawk, 208 P. 709, 105 
Or. 319. 

Pa.—^Philadelphia Water Supply Co. 
V. Susquehanna Canal Co., 4 Pa. 
Dist. 637, 9 York.Leg.Rec, 42. 

S.C.—^White V. Johnson, 146 S.E. 411, 
148 S.C. 488. 

W.Va.—State v. Horner, 1 S.E.2d 486 
—Shelton v. State Road Commis¬ 
sion, 167 S.E. 444, 191 W.Va. 113. 

20 C.J. p 566 note 28 [b], p 634 note 
25. 

Within statutory limits 

In condemnation proceedings, the 
width of the right of way, within 
such limitation as the statute im¬ 
poses, is left largely to the discretion 
of the condemnor.—^West Virginia & 
Maryland Power Co. v. Racoon Val¬ 
ley Coal Co., 117 S.E. 891, 93 W.Va. 
605. 

Where the grantee of the power 
has no discretion, an attempt by 
such grantee to exercise discretion 
does not invalidate the statutory 
grant.—Cochran v. Cavanaugh, Tex. 
Civ.App., 252 S.W. 284. 

Maimer of oonstmcting Jmproyement 
Landowner may not substitute his 
judgment for city's judgment as to 
most desirable manner of construct¬ 
ing street as it affects amount of 
property required.—Central Realty 
Co. v. City of Chattanooga, 89 S.W. 
2d 346, 169 Tenn. 525. 

Additional land to avoid expense of 
protection 

City could expropriate fifty-foot 
strip of land for water pipes and 
pumps, although twenty-foot strip 
would have sufficed, where use of 
twenty-foot tract required erection 


of fire wall at considerable expense, 
especially where property owner was 
not seriously injured or inconven¬ 
ienced.—City of Gretna v. Brooklyn 
Land Co., 162 So. 70, 182 La. 543. 
Beservoir 

Where a municipality seeks to cre¬ 
ate a reservoir for a waterworks 
plant outside its corporate limits, it 
may condemn such land as shall be 
submerged by its reservoir up to 
the high-water line, and such margin 
of land above the high-water line of 
its reservoir as needed, where per¬ 
petual use and absolute control 
thereof is required to protect its 
water supply from pollution and 
for policing and patrolling the shore 
of its reservoir.—City of Tulsa v. 
Williams, 227 P. 876, 100 Okl. 116. 

XTuder statute governing acquisi¬ 
tion of utility by municipality, after 
municipality votes to acquire utili¬ 
ty's property, municipality and utili¬ 
ty cannot, except with approval of 
public service commission, agree on 
what specific property shall be taken. 
—^Wisconsin Power & Light Co. v. 
Public Service Commission, 284 N.W. 
586, 231 Wis. 390, rehearing denied 
Wisconsin Power & Light Co. v. Pub¬ 
lic Seiwice Commission of Wisconsin, 
286 N.W. 392, 231 Wis. 390. 

18. r.S.—XT. S. V. Meyer, C.C.A.I11., 
113 P.2d 387, 

Cal.—People v, Milton, 96 P.2d 159, 
35 Cal.App.2d 549—People v. Ol¬ 
sen, 293 P. 645, 109 Cal.App. 523. 
Conn.—^Munson v. MacDonald, 155 A. 
910, 113 Conn. 651. 

Fla.—Central Hanover Bank & Trtist 
Co. V. Pan American Airways, 188 
So. 820, 137 Pla. 808. 

Ill.—^Department of Public Works 
• and Buildings v. McCaughey, 163 
N.E. 795, 332 Ill. 416—City of Win¬ 
chester. v. Ring. 144 N.E. 333, 312 
Ill. 544, 36 A.L.R. 520—Forest Pre¬ 
serve Dist. of Cook County v. 
Kean. 131 N.B. 117, 298 Ill. 37. 
Mass.—^Barnes v. Peck, 187 N.B. 176, 
283 Mass. 618. 

Mo.—City of St. Louis v. Senter 
Commission Co., 84 S.W.2d 133, 336 
Mo. 1209. 

Ohio.—City of East Cleveland v. 
Nau, 179 N.E. 187, 124 Ohio St. 
433—Jones v. Village of Maumee, 
152 N.E. 765, 20 Ohio App. 455. 
S.C.—White V. Johnson, 146 S.E. 411, 
148 S.C. 488. 

W.Va.—State v. Homer, 1 S.B.2d 
486. 

20 C.J. p 636 note 26, p 636 note 
32. 

19. Ill.—Tudor V. Chicago & S. S. R. 
T. R. Co.,‘46 N.B. 446, 164 Ill. 73, 
36 L.R.A. 379. 
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Ky.—Royal Elkhorn Coal Co. v. Elk 
Horn Coal Corporation, 237 S.W. 
1083, 194 Ky. 8. 

Tex.—^Roberts v. Robertson County, 
Civ.App., 48 S.W.2d 737, error re¬ 
fused. 

W.Va.—State Road Commission v. 
Coogle, 150 S.B. 719, 108 W.Va. 
287. 

20 C.J. p 635 note 27. 

Approach to bridge 

County’s condemnation of land for 
construction of bridge and ap¬ 
proaches was held not unauthorized 
because enlargement of approach ex¬ 
ceeded limit of width for highways. 
—^Valmont Development Co. v. Ros¬ 
ser, 146 A. 557. 297 Pa. 140. 

Easement in land owned by con¬ 
demnor 

A statute limiting the size of a 
plot that a condemnor can appro¬ 
priate does not apply to bar the 
condemnation of an easement in such 
a plot, where the condemnor already 
owns the plot.—^Davis v. Board of 
Education of Anne Arundel County, 
170 A. 690, 166 Md. 118. 

Construction of statutes 

(1) St.l923 § 193.11, limiting width 
of right of way of street electric 
railway to two rods, for conveying 
current from power house to its 
system, does not apply to electric 
company condemning right of way 
for transmission line, to furnish 
light, heat, and power to public 
generally, § 32.02, which does not 
limit width, governing such petition. 
—In re Milwaukee Electric Ry. & 
Light Co., 203 N.W. 912, 187 Wis. 
562. 

(2) Railroad’s right to condemn 
land under Florida statute was held 
not limited, except as to width of 
right of way.—^Florida East Coast 
Ry. Co. V. Shaw, D.C.Pla., 11 P.2d 
653. 

Ballroad tramway distinguished 

Statute restricting mines and 
quarries in condemnation of land for 
railroad to distance of three miles 
does not apply to tramways.—Goose 
Creek Lumber Co. v. White, 294 S.W. 
494, 219 Ky. 739. 

20 . Pa.—^Foley v. Beach Creek Ex¬ 
tension R. Co., 129 A. 845, 283 Pa. 
588—Borough of Aliquippa v. 
Pittsburgh & L. B. R. Co., 94 Pa. 
Super. 279. 

Wis.—^In re Chicago, M., St. P. & 
P. R. Co., 222 N.W. 776, 197 Wis. 
503. 

20 C.J. p 635 note 28. 

Necessity of obtaining consent of 
commissioners 

The excess permitted to be taken 
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under another statute, of land in excess of such 
limit, if the additional land becomes necessary to 
the proper operation of the improvement.^^ 

The condemnor need not appropriate the full 
amount permitted by law.^^ Where the statute pre¬ 
scribes a minimum, a lesser amount cannot be tak¬ 
en ;23 but the presumption is that the amount or 
width appropriated is to the full limit allowed by 
statute.24 

Prospective needs. A condemnitig corporation 
may condemn lands sufficient to provide for not only 
its present but also its prospective necessities,35 if 
it is not more than may in good faith be presumed 
necessary for future us^ within a reasonable 


tirnc.^*? However, this does not extend to provid¬ 
ing for a need that may arise at some remote time 
in the future.^® 

§ 93. -Adjoining Land 

Under a grant of power to condemn adjoining land, 
a condemnor cannot appropriate land that is not con¬ 
tiguous to that held by It unless It is aiso the beneficiary 
of a general grant of the power of eminent domain. 

Under a grant of power authorizing the condem¬ 
nor, usually a railroad corporation, to condemn 
lands adjoining those held by it, it may condemn 
contiguous or adjacent land necessary to enable it 
to carry out its purposes but under such a grant 


for the purpose of improving the 
alignment of a railroad cannot he 
taken without first obtaining au¬ 
thority from the commissioners.— 
Wilder v. Boston, etc., R. Co., 37 N.E. 
380. 161 Mass. 387. 

Sesolntioii of railroad directors 
Where the charter of a railroad 
company authorizes land in excess 
of a certain width to be taken, under 
a resolution adopted by the directors, 
such resolution must be adopted at 
a meeting of directors at which a 
quorum is present.—Stringham v. 
Oshkosh, etc., R. Co., 83 Wis. 471. 

21. Me.—Eaton v. European, etc., R. 

Co., 59 Me. 520, 8 Am.R. 430. 

20 C.J. p 637 note 34, 

23. U.S.—^Puget Sound Power & 
Light Co. V. City of Puyallup, C.C. 
A.Wash., 51 P.2d 688. 

Colo.—•Public Service Co. of Colorado 
V. City of Loveland, .245 P. 493, 79 
Colo. 216. 

Miss.—Dantzler v. Mississippi State 
Highway Commission, 199 So. 367. 
Pa.— ^Bachner v. City of Pittsburgh, 
15 A.2d 363, 339 Pa. 636—Rinehart 
V. Pennsylvania Power & Light 
Co., 13 Pa.Dlst. & Co. 576. 

20 C.J. p 531 note 4 [c], p 637 note 
35. 

Object not attainable by condemna^ 
tion of part of property 
Where another body has con¬ 
demned part of the property sought 
by a water company, proceedings by 
the latter to condemn the remaining 
portion will be dismissed where the 
acquisition of such portion could not 
accomplish the object of the con¬ 
demnation proceedings.—Ramapo 

Mountains Water Power, etc., Co. v. 
Seidler, 168 N.Y.S. 737, 102 Misc. 272. 
reversed on other grounds 173 N.Y.S. 
920, 186 App.piv. 963. 

Condemnation of part of public ntili^ 
ty's property 

(1) Where Nebraska City in con¬ 
demning power company’s property 
did not deem it expedient to ex¬ 
tend service within the boundaries 
of other incoroorated cities and vil¬ 


lages and had no contracts or agree¬ 
ments with such municipalities, the 
city properly excluded from its“ con¬ 
demnation the property of the com¬ 
pany located in such other cities and 
villages.—Central Power Co. v. Ne¬ 
braska City, C.C.A.Neb.. 112 *F.2d 
471. 

(2) Under statute empowering mu¬ 
nicipalities to acquire public utility 
property, a city could condemn a 
utility’s electric light system with¬ 
out acquiring also its hot water heat¬ 
ing plant operated in connection 
therewith.—Southern Indiana Gas & 
Electric Co. v. City of Boonville, 20 
N.E.2d 648, 215 Ind. 552. 

23. N.Y.—^Board of Education of 
School Dist. No. 1, Town of Hemp¬ 
stead, V. Harper, 191 N.Y.S. 2lZ. 

20 C.J. p 637 note 37. 

24. N.C.—Griffith v. Southern Ry. 
Co., 131 S.E. 413, 191 N.C. 84. 

Ohio.—Columbus, Newark & Zanes¬ 
ville Electric R. Co. v. Nelson, 14 
Ohio Cir.Ct., N.S., 129. 

Pa.—Foley v. Beach Creek Extension 
R. Co., 129 A. 845, 283 Pa 588— 
Marshall v. Pennsylvania Co., 44 
PaSuper. 68. 

W.Va—State Road Commission v. 
Coogle, 150 S.E. 719, 10,8 W.Va 
287. 

9 C.J. p 1129 note 63—20 C.J. p 637 
note 38. 

Foreign, corporation 

Statutory presumption as to width 
of right of way was held inapplica¬ 
ble to foreign railroad corporation.— 
Griffith V. Southern Ry. Co., 131 S.E. 
413, 191 N.a 84. 

Width ooenpied 

Railroad right of way taken under 
condemnation proceedings, not speci¬ 
fying width, was held limited to 
land occupied.—Cleveland, C., C. & 
St. L. Ry. Co. V. Shroyer, 157 N.B. 
287, 93 Ind.App. 395. 

2&, Cal.—Hamaker v. Pacific Gas & 
Electric Co., 211 P. 265, 266, 59 
CaLApp. 642, quoting Corpus Juris. 
Ill.—City of Jacksonville v. Dorwart, 
164 N.E. 129, 333 IlL 143—Depart- 
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ment of Public Works and Build¬ 
ings V. McCaughey, 163 N.E. 796, 
^332 Ill. 416. 

—^Inland Waterways Co. v. City 
^o£ Louisville, 13 S.W.2d 283, 227 
Ky. 376—Baxter v. City of Louis¬ 
ville, 6 S.W.2d 1074, 1077, 224 Ky. 
604, quoflng Corpus Juris. 

La.—City of New Orleans v. Moe- 
glich, 126 So. 676, 169 La. 1111. 
Mich.—^Rogers v. Brelsacher, 204 N. 

W. 112, 231 Mich. 317. 

Ohio.—Snyder y. Board of Park 
Com’rs of Cleveland Metropolitan 
Park Dist, 181 N.E. 483, 125 Ohio 
St. 336. 

Pa.—Petition of Fayette County 
Com’rs, 137 A. 237, 289 Pa. 200— 
Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 280 
Pa. 492. 

20 C.J. p 637 note 43, p 638 note 
44. 

Condexniior is not limited to land 
to be covered by proposed improve¬ 
ment, but is authorized to condemn , 
property in excess of that which is 
to be presently used.—Armstrong v. 
City of Detroit, 282 N.W. 147, 286 
Mich. 277. 

26. Ky.—^Baxter v. City of Louis¬ 
ville, 6 S.W.2d 1074, 1077, 224 Ky. 
604, quoting Corpus Jtixis. 

20 C.J. p 638 note 45. ' 

27. Ky.—Baxter v. City of Louis¬ 
ville, supra. 

20 C.J. p 638 note 46. 

Immediate future needs are ordi¬ 
narily an essential factor in deter¬ 
mining whether there is a present 
necessity for a taking in condemna¬ 
tion for the purpose of a particular 
public use.—Kern County Union High 
School Dist. V. McDonald, 179 P. 180, 
180 Cal. 7. 

2BL Wash.—^Port of Everett v. Ever¬ 
ett Improvement Co., 214 P. 1064, 
124 Wash. 486. 

20 C.J. P 638 notes 47, 48. 

26. Md.—^Philadelphia, etc., R. Co. v. 
Baltimore, 88 A. 263, 121 Md. 504. 
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a railroad corporation cannot condemn additional 
land that is not contiguous to land already acquired 
for its purposes.*® However, it has been held that 
where there is a general grant of power in addition 
to the power to condemn adjoining land, nonadjoin¬ 
ing land may be appropriated.*^ 

I 94. Exhaustion or Further Exercise of Pow¬ 
er 

Generally, a grant of the power of eminent domain Is 
not exhausted by an exercise of the power. 

Whether a power of eminent domain is exhaust¬ 
ed by its exercise is to be determined by a consid¬ 
eration of the relevant statutes.32 Generally, a sin¬ 
gle exercise of the power of condemnation does not 
exhaust it, if a future exercise of the power be¬ 
comes necessary to accomplish the objects for which 
the power was granted,33 unless the maximum quan¬ 
tity authorized has been acquired.34 Thus the pow¬ 
er to condemn private property conferred by the 
charter of a railroad company is not exhausted by 
its first exercise, but is coextensive with the neces¬ 
sities to meet which it was granted.35 However, 
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a railroad company having laid out its road accord¬ 
ing to its charter as it was then understood has no 
power to condemn other lands for a branch or lat¬ 
eral road®6 unless it has received fresh authority,3*^ 
and where the power has been exercised under the 
original charter it cannot be further exercised for a 
special purpose not necessarily and clearly compre¬ 
hended within one or the other of the purposes enu¬ 
merated.® 3 

Unsuccessful attempt to fake property does not 
prevent a condemnor from instituting new proceed¬ 
ings to condemn the land.®® 

Power to relocate. In the absence of express 
statutory authority a railroad company having once 
exercised its discretion in the location and construc¬ 
tion of its line has no power to condemn other lands 
for the purpose of changing or relocating the 
route but if such authority is expressly con¬ 
ferred by statute, either in the charter of the com¬ 
pany or by general law, a railroad company may re¬ 
locate its line as interest or convenience may re¬ 
quire, and to that end may condemn lands as free¬ 
ly as in its original location and it has been held 


Minn.—^Hobart v. Minneapolis, 166 N. 

W. 411, 139 Minn. 368. 

20 C.J. p 638 note 50. 

Connecting laaA 

Under statute authorizing forest 
preserve district to condemn land as 
connecting parts of natural forest, 
power to condemn could not be used 
to condemn land to connect for¬ 
ests which are contiguous.—^Forest 
Preserve Dist, • of Cook County v. 
Jirsa, 168 N.E. 690, 336 Ill. 624. 

30. Ga.—^Harrold v. Central of Geor¬ 
gia R. Co., 86 S.E. 552, 144 Ga. 
199. 

20 C.J. p 638 note 49. 

31. Wash.—State v. Centralia-Che- 
halis Electric R. etc. Co., 85 P. 344, 
42 Wash. 632. 

32. Mo.—State ex rel. State High-^ 
way Commission v. Gordon, 36 S. 
W.2d 105, 327 Mo. 160, followed in 
State ex rel. State Highway Com¬ 
mission V. Lewis, 36 S.W.2d 108. 

33. Ala.—^Jasper Land Co. v. Ala¬ 
bama Power Co., 105 So. 264, 213 
Ala. 357. 

Ean.—Ritchie v. Atchison, T. &i S. F. 

Ry. Co., 279 P. 15, 128 Kan. 637. 
N.J.—Bogert v. Hackensack Water 
Co., 127 A. 261, 8 N.J.Misc. 107, af¬ 
firmed 129 A. 138, 101 N.J.Law 
• 618. 

Pa.—^Freeport Brick Co. v. Eciuitable 
Gas Co., 123 A. 783, 279 Pa. 245 
—^Hanna v. Lykens Water Co., 122 
A. 298, 278 Pa. 262—A. .H. Reid 
Creamery & Dairy Supply Co. v. 


City of Philadelphia, 118 A. 11, 274 
Pa. 251. 

9 C.J. p 1127 note 84—20 C.J. p 598 
note 75, p 639 note 51. 

Glty authorities cannot execute 
disdaimer depriving it of power to 
condemn part of electric plant not 
taken.—Public Service Co. of Colo¬ 
rado V. City of Loveland, 245 P. 493, 
79 Colo. 216. 

ImpUed power to take additional 
land 

Statute authorizing taking of land 
and providing that land taken should 
adjoin land owned by state or land 
acquired under the statute Impliedly 
authorized the taking of additional 
land adjoining that taken under the 
first exercise of the power.—Broder-, 
ick V, Department of Mental Dis¬ 
eases of Commonwealth of Massa¬ 
chusetts, 160 N.E. 404, 263 Mass. 
124. 

34. N.C.—^Board of Education of 
Wake County v. Pegram, 147 S. 
E. 622, 197 N.C. 33. 

Wideni 2 ig road 

Secretary of highways need not 
widen road to ultimate width at one 
time, but may widen from time to 
time as necessary.—^In re Appoint¬ 
ment of Viewers, by Reason of 
Widening of State Highway Route 
No. 86, 158 A. 296, 103 Pa.Super. 
212 . 

3& Ohio.—City of Cincinnati v. 
Trustees of Cincinnati Southern 
Ry., 1 Ohio N.P., N.S., 361, af- 
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• firmed 70 Ohio St. 476 and 70 Ohio 
St. 477. 

20 C.J. p 639 note 52, p 640 note 53, 
p 566 note 28 [d]. 

Power to condemn land for ueces* 
easy switches, side tracks, or con¬ 
nections is continuing, and may be 
exercised as needs require.—Chicago, 
N. S. & M. R. Co. V. Chicago Title & 
Trust Co., 160 N.E. 226, 328 Ill. 610. 
Consolidation, of railroads 
On the consolidation of railroads, 
the new corporation succeeds to all 
the rights of both and the fact that 
one of the consolidated roads had 
exercised Its power in the area un¬ 
der consideration does not bar a 
condemnation for the benefit of the 
other road.—Chicago, N. S. & M. R. 
Co. V. Chicago Title & Trust Co., 
160 N.E. 226, 328 Ill. 610. 

36. Ill.—Lake Shore, etc., R. Co. v. 
Baltimore, etc., R. Co., 37 N.E. 91, 
149 Ill. 272. 

20 C.J. p 640 note 54. 

37 . Pa.—Dryden v. Pittsburgh, etc., 
R. Co., 57 A. 710, 208 Pa. 316. 

20 C.J. p 640 note 56. 

33. N.T.—^Erie R. Co. v. Steward, 
63 N.E. 118, 170 N.Y. 172^ affirm¬ 
ing 70 N.Y.S. 698, 61 App.Div. 480. 
20 C.J. p 640 note 55. 

39. Mass.—Choate v. Town of Shar¬ 
on, 156 N.E. 727, 259 Mass. 478. 

20 C.J. p 640 note 57. 

40- Ill.—Chicago, N. S. & M. R. Co. 
V. Chicago Title & Trust Co., 160 
N.E. 226, 328 Ill. 610. 

20 C.J. p 640 note 58. 

41. Kan.—^Ritchie v. Atchison, T. & 



§ 94 

that under a statute authorizing the “construction” 
of a railroad, the railroad company has power to 
condemn land for the purpose of relocating its 
tracks.42 it has been held that an award of dam¬ 
ages over the route first selected is not a final lo¬ 
cation of the road, and that until the compensation 
has been paid the company may. on payment of costs 
abandon the location and select another hut oth¬ 
er authorities hold that a railroad company cannot 
change its location after the assessment of dam¬ 
ages, although such change may be made before 
construction of the road and before the damages 
are assessed.'*® 

So, also, corporations for other than railroad pur¬ 
poses having located and condemned land for their 
use cannot change the location and condemn other 
land or condemn land in addition to that originally 
selected,^® unless such authority is expressly con¬ 
ferred by statute.^ A light and power company has 
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been held to have the power to relocate its lines.*® 

Under a statute giving a public body general con¬ 
trol over the planning and laying out of streets and 
highways, it has power to relocate, the roads.*® 

Failure to exercise a p^ower of eminent domain 
is not an abandonment of the power.®® 

§ 95. Who May Object to Exercise of Power 

The owner of the property to be* taken may object to 
the exercise of the power, but not on grounds which dO' 
not affect him adversely. 

The owner of property to be taken or affected 
by the exercise of the power of eminent domain may 
raise the objection that the condemning corpora¬ 
tion or body is exceeding its powers,®^ but such ob¬ 
jection cannot be raised by a third person not in¬ 
terested in the property.®® The landowner cannot 
urge as objections to the condemnation, matters 
that do not adversely affect him,®® as that the pro- 
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S. P. Ry. Co., 279 P. 15, 128 Kan. 
637. 

20 C.J. p 640 note 59. 

42. Ohio.—Reusch v. Northern Ohio 
Tract, etc., Co., 34 Ohio Cir.Ct. 
540, affirmed 106 N.B. 1074, 89 
Ohio St. 456. 

20 C.J.* p 640 note 60. 

43. Del.—^Williams v. Odessa, etc., 
R. Co., 44 A. 821, 7 Del.Ch. 303. 

20 aj. p 641 note 62. 

44. Pa,—^Beale v. Pennsylvania R. 
- Co., 86 Pa. 509—Neal v. Pittsburgh, 

etc., R. Co., 31 Pa. 19. 

45- Pa.—Hagner v. Pennsylvania 
Schuylkill Valley R. Co., 25 A. 
1082, 154 Pa. 475. 

46. N.T.—^In re Poughkeepsie 

Bridge Co., 15 N.E. 601, 108 N.T. 
483. 

20 C.J. p 641 note 65. 

47. Pa.—^Bigler v. Pennsylvania Ca¬ 
nal Co., 35 A. 112, 177 Pa. 28. 

20 C.J. p 641 note 66. 

48- Wis.—In re Milwaukee Electric 
Ry. & Light Co., 203 N.W. 912, 
187 Wis. 552. 

49, Ill.—^Department of Public 
Works and Buildings v. McCaugh- 
ey, 168 N.E. 795, 332 Ill. 416. 

Ind.—Smith v. State, 198 N.B. 69, 
209 Ind.' 80. 

Md.—^Beall v. Redmiles, 6 A.2d 551, 
176 Md, 677. 

Mo.—State ex rel. Highway Commis¬ 
sion V. Gordon, 36 S.W.2d 105, 327 
Mo. 160, followed in State ex rel. 
State Highway Commission v. 
Lewis, 36 S.W.2d 108. 

N.C.—^Lee v. Town of Waynesville, 
115 S.E. 51, 184 N.C. 565. 

Okl.—^Hennen v. State, 267 P. 636. 
131 Okl. 29. 

50, Pa.—Hanna v. Lykens Water 
Co., 122 A. 298, 278 Pa. 262. 


51. U.S.—IT. S. v. 458.95 Acres of 
Land, D.C.Pa., 22 P.Supp. 1017. 

20 C.J. p 641 note 68. 

Who may object that proposed use 
is not Public see supra § 29. 

fistoppel 

(1) Where a party seeks relief on 
a contract against a railroad compa¬ 
ny which necessarily implies a right 
of eminent domain in the company, 
he cannot, in the same suit, object 
to an additional taking of land on 
the ground that the company is not 
invested with such right.—Coe v. 
Aiken, C.C.N.H., 61 P. 24. 

(2) One offering to sell land to 
government, which subsequently 
filed petition to condemn part of it, 
is not estopped, in condemnation 
proceeding, to raise questions wheth- 

I er statutes authorize condemnation 
of such tracts and are unconstitu¬ 
tional.—U. S. V. 546.03 Acres, More 
or Less, of Land Situate in Union 
Tp., Bedford County, Pa., D.C.Pa., 22 
P.Supp. 775. 

One having reversionaxy interest 

One who dedicates property to 
municipality for use as public park, 
reserving a reversionary interest in 
case of inconsistent use, has such 
interest in the property as to au¬ 
thorize him to resist action of rail¬ 
road company to take it under pow¬ 
er of eminent domain.—State v. Su¬ 
perior Court of Washington for Ma¬ 
son County, 238 P. 985, 136 Wash. 
87. 

Agreement not to appropriate other 
lands 

Agreement between electric com¬ 
pany and landowner, for considera¬ 
tion, not to locate power line over 
his land along first survey, cannot 
be complained of by another land- 
owner, whose lard is taken for such 
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purpose, where he was fully paid 
for damages sustained, and it clear¬ 
ly appears that to locate line as 
first surveyed would result in long 
litigation, and it was essential that 
line be built expeditiously for public 
Interest.—^In re Milwaukee Electric 
Ry. & Light Co., 203 N.W. 912, 187 
Wis. 552. 

52. Wyo.—Scherck v. Nichols, 95 
P.2d 74, 76, 55 Wyo. 4, citing Cor¬ 
pus Juris. 

20 C.J. p 641 note 69. 

Defendant who asserted no claim 
as property owner or taxpayer could 
not object.—C. M. Patten & Co. v, 
U. S., C.C.A.Cal., 61 F.2d 970, affirm¬ 
ing, D.C., U. S. v. Jotham Bixby Co., 
55 P.2d 317, and reversed on other 
grounds C. M. Patten & Co. v. U. S., 
53 S.Ct. 687, 289 U.S. 705, 77 L.Ed. 
1462. 

Taxpayer who failed to show that 
she suffered special damage distin¬ 
guishable from that sustained as 
member of public was not entitled to- 
resist condemnation proceedings.—C. 

M. Patten & Co. v. U. S., supra. 
Party attacking improvement as¬ 
sessment cannot claim that improp¬ 
er procedure was followed in con¬ 
demning land where he does not 
urge that the award was excessive. 
—^Buckingham Realty Co. v. Town 
of Montclair, 152 A. 661, 8 N.J.Misc. 
891. 

53. Mass.—^Barnes v. Peck, 187 N.E. 
176, 283 Mass. 618. 

N. Y.—Mayo v. Windels, 5 N.Y.S.2d 
690, 255 App.Div. 22, affirmed Mayo 
V. Chanler, 24 N.E.2d 494. 281 N. 
T. 837. 

re Chester Housing Author¬ 
ity, 30 DeLCo. 25. 

Objection to corporate existence of 
petitioner see infra § 231. 
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posed improvement will interfere with city proper¬ 
ty,54 or that the federal government has not given 
its consent to an improvement affecting a naviga¬ 
ble river.55 Similarly, where a railroad company 
is seeking to condemn land for a right of way with¬ 
in city limits, the landowner cannot object on be¬ 
half of the city that the railroad company has not 
secured a franchise from the city to operate its 
road therein.55 Neither can the landowner raise 
the objection that a condemning corporation has 
forfeited its franchise for failure to observe a city 


ordinance.®"^ 

Citizens and taxpayers may file objections to the 
taking of property already devoted to public use. 5^ 

The state in its sovereign capacity may object to 
the appropriation of streets as against one who at¬ 
tempts to take them without right.59 Where an ap¬ 
propriation by a state officer is invalid because the 
officer exceeds his authority or abuses the discre¬ 
tion with which he is vested, the state is not es¬ 
topped to contest the validity of the appropriation. 


Vn. COMPENSATION 


A. NATURE AND NECESSITY OF MAKING COMPENSATION GENERALLY 


§ 96. Definition 

Compensation means a full indemnity or remunera¬ 
tion for the loss sustained by the owner of property taken 
or Injured for public use. 

The term “compensation” as used in the various 


constitutional provisions forbidding the taking of 
private property for public use without making just 
compensation means a full indemnity or remunera¬ 
tion for the loss sustained by the owner of property 
taken or injured,®^ and such constitutional require- 


Detexmtnation. of Coxifirress tliat 
flow of stream la ueeded for iLaviiTa- 
tion cannot be judicially reviewed 
at instance of private riparian own¬ 
er, whose lands are not flooded.— 
Little Falls Fibre Co, v. Henry Ford 
& Son, 164 N.E. 558, 249 N.Y. 495, 
affirming: 229 N.T.S. 445, 223 App. 
Div. 559, which modified and affirmed 
217 N.T.S. 534, 127 Misc. 834, and 
221 N.T.S. 671, 129 Misc, 544, cer¬ 
tiorari g:ranted Henry Ford & Son 
V. Little Falls Fibre Co., 49 S.Ct. 
348. 279 U.S. 829, 73 L.Ed. 980, af¬ 
firmed 50 S.Ct. 140, 280 U.S. 369, 74 
L.Ed. 483. 

Zncldental improper purpose 

Where a water company could ex¬ 
ercise eminent domain to secure a 
supply of water for- the needs of a 
borougrh, if appropriation of water 
was for general purposes and the 
furnishing of those outside merely 
an incident thereto, a landowner 
cannot restrain a proposed taking, 
but the commonwealth alone may 
interfere.—Hanna v. Lykens Water 
Co., 122 A. 298, 278 Pa. 262. 

Denial of ownership of part of prop¬ 
erty 

That portion of batture of river 
front sought to be expropriated, is 
in bed of river, and therefore not 
owned by him, was not ground of 
complaint on part of alleged owner 
of batture.—Texas & Pac.-Missouri 
Pac. Terminal R. R. v. W. G. Coyle 
& Co., 106 So. 571, 159 La. 1079. 

Ttot condemnor can aegnire only 
limited ownership was not ground 
of complaint on part of alleged own¬ 
er thereof.—Texas & Pac. 7 Missouri 
Pac. Terminal R. R. v. W. G. Coyle 
& Co., supra. 

64 Okl.—^Bilby v. District Court of 


Ninth Judicial Dist., 15 P.2d 38, 
159 Okl. 268. 

Taking land already devoted to pub¬ 
lic use 

Landowner cannot object to tak¬ 
ing of his property on ground that 
project requires taking of other land 
devoted to a public use by the city; 
landowner does not stand in the 
shoes of the city.—Everett W. Cox 
Co. V. State Highway Commission, 
133 A. 419, 4 N.LMisc. 510. 

55. Wash.—Okanogan-Douglas In¬ 
ter-County Bridge Co. v. State, 266 
P. 724, 147 Wash. 454, certiora¬ 
ri denied McPherson Bros. Co. 
V. Okanogan-Douglas-Inter-County 
Bridge Co.. 49 S.Ct. 93, 278 U.S. 
571, 73 L.Ed. 512. 

5©. Tenn.—Memphis, etc., R. Co. v. 
Union R. Co., 95 S.W. 1019, 116 
Tenn. 500. 

57. La.—Louisiana, etc., R. Co. v. 

Nelson, 54 So. 917, 128 La. 390. 
5S. Ill.—^Moline v. Greene, 96 N.E. 
911, 252 Ill. 475, 37 L.R.A.,N.S., 
104. 

59. Wash.—State v. Jefferson Coun¬ 
ty Super. Ct., 157 P. 1097, 91 

Wash. 454. 

60. N.Y.—Ontario Knitting Co. v. 
State, 125 N.T.S. 57, 69 Misc. 145. 

61. U.S.—Karlson v. U. S., C.C.A. 
Minn., 82 F.2d 330—^In re South 
Carolina Public Service Authority, 
D.C.S.C., 37 F.Supp. 28, affirmed, 
C.C.A., Barnes v. South Carolina 
Public Service Authority, 120 F. 
2d 439. 

Cal.—Pacific Gas & Electric Co. v. 
Devlin, 203 P. 1058, 188 Cal. 33— 
City of Los Angeles v. Harper, 33 
P.2d 1029, 139 Cal.App. 331. 

N.Y.—^In re Board of Water Supply 
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of City of New York, 14 N.B.2d 
789, 277 N.Y. 452, reversing 1 N.Y. 
S.2d 62, 253 App.Div. 38. 

20 C.J. p 641 note 78. 

Measure of damages see infra 
136-185. 

‘‘Compensation” is payment for 
value in money.—Goodrich Falls 
Electric Co. v. Howard, 171 A. 761,. 
86 N.H. 512. 

“Jnst compensation” 

(1) "Compensation” means recom¬ 
pense or equivalent to the owner, 
without relation to advantage to 
the taker, while "just" means a 
fair money equivalent for what is 
taken.—Olson v. U. S., C.C.A.Minn., 
67 F.2d 24, certiorari granted 54 S- 
Ct. 229, 290 U.S. 623, 78 L.Ed. 543, 
affirmed 54 S.Ct. 704, 292 U.S. 246, 
78 L.Ed. 1236. 

(2) Such compensation should be 
determined on equitable principles,, 
and should be such as to put the 
owner in as good condition pecuniar¬ 
ily as he would have been if the 
property had not been taken. 

U.S.—U. S. ex rel. and for Use of 
Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 F.2d 79,. 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 23 F.Supp. 
519—Kansas City Southern Ry. Co. 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 52 F.2d 372, cer¬ 

tiorari denied 52 S.Ct. 131, 284 U. 
S. 676, 76 L.Ed. 572—U. S. v. Rog¬ 
ers. N.M,, 257 F. 397, 168 C.C.A. 
437, affirmed 41 S.Ct. 281, 255 U. 
S. 163, 65 L.Ed. 566. 

Ill.—City of Chicago v. KofC, 173 N. 

E. 666, 341 Ill. 520. 

Mich.—^In re Gratiot Ave., City of 
Detroit, 293 N.W. 755, 294 Mich. 



§97 EMINJSNT DOMAIN 29 C.J.S. 


ment is not satisfied by a mere colorable compli¬ 
ance. “Compensation” and “damages” are prac¬ 
tically equivalent terms,®^ although it has been held 
that “compensation” means the sum which will re¬ 
munerate the owner for the land actually taken, 
while “damages” signifies the allowance made for 


§ 97. Constitutional Guaranty 

As a general rule, the exercise of the power of emi¬ 
nent domain Is subject to the constitutional right of the 
owner of the property taken to just compensation. 

As a general rule, the exercise of the power of 
eminent domain that is, the taking of private prop¬ 
erty for public use, is subject to the constitutional 
right of the owner of the property taken to just 
compensation, regardless of the manner in which 


injury to the residue.®^ 

56S—^Fitzsimmons & Galvin v. 
Rogers. 220 N.W. 881. 243 Mich. 
640. 

N.Y.—New York, O. & W. R. Co. v. 
Livingston, 144 N.E. 589, 238 N.Y. 
300, 34 A.L.R. 1078, modifying 201 
N.Y.S. 629, 206 App.Div. 589. which 
affirmed 198 N.Y.S. 683, 120 Misc. 
146—In re Port Byron-Weedsport 
State Highway in Village of Port 
Byron, Town of Mentz, Cayuga 
County, 239 N.Y.S. 578. 136 Misc. 
148. 

20 C.J. p 641 note 78 [a] (1). 

(3) Just compensation is the full 
and perfect equivalent of the right 
taken. 

H.S.—U. S. V. Wheeler Tp., C.C.A. 
Minn., 66 F.2d 977. 

ria-—City of Jacksonville v. Shaf¬ 
fer, 144 So. 888, 107 Fla, 367, 
Hawaii.—^Territory v. Honolulu 

Plantation Co., 34 Hawaii 859. 
N.Y.—In re Port Byron-Weedsport 
State Highway in Village of Port 
Byron, Town of Mentz, Cayuga 
County, 239 N.Y.S. 578, 136 Misc, 
148. 

N.C.—State v. Suncrest Lumber Co., 
154 S.E. 72, 199 N.C. 199. 

20 C.J. p 641 note 78 [a] (2). 

<4) Such compensation is to be 
measured by the loss occasioned to 
the owner by the appropriation.— 
Schulz V. Central Nebraska Public 
Power & Irrigation Diet., Neb., 293 
N.W. 409. 

(5> It is the value of the property 
at the time of the taking plus an 
amount sufficient to produce the full 
equivalent of that value paid con¬ 
temporaneously with the taking.—^U. 
S. V. Klamath and Moadoc Tribes, 
58 S.Ct. 799, 304 U.S. 119, 82 L.Ed. 
1219, affirming Klamath and Moadoc 
Tribes and Yahooskin Band of Snake 
Indians v. U. S., 85 Ct.Cl. 451. 

<6> “The phrase 'just compensa¬ 
tion’ means the value of the land 
taken and the damage, if any, to 
land not taken, but the value of 
which has been diminished by rea- 
soq of the severance therefrom of 
the parcel taken. More than this it 
does not imply. . , . The ad¬ 

jective ‘Just* only emphasizes what 
would be true If omitted—^namely, 
that the compensation should be 
equivalent of the property.”—City 
of Los Angeles v. Oliver, 283 P. 298, 
303^ 102 Cal.App. 299. 


(7) However, it does not require 
the condemnee to be put in better 
position than he was before his land 
was taken.—^Department of Public 
Works and Buildings v. Hubbard, 1 
N.E.2d 383, 363 Ill. 99. 

“Bne compensation** 

(1) It means that compensation 
which will make the owner whole 
pecuniarily for appropriating or in¬ 
juring his property by any invasion 
of it cognizable by the senses, or 
by Interference with some right in 
relation to property whereby its 
market value is lessened as the di¬ 
rect result of the public use.—King 
V. Vicksburg R., etc., Co., 42 So. 
204, 88 Miss. 456, 117 Am.S.R. 749, 
6 L.R.A.,N.S.. 1036—20 C.J. p 641 
note 78 [c]. 

<2) Due compensation Is made 
when an owner is paid the value of 
land taken and the damages if any 
which result to him as a consequence 
of the taking without considering ei¬ 
ther general benefits or injuries re¬ 
sulting from the use to which the 
land taken is to be put, shared by 
the general public.—Mississippi 
State Highway Commission v. Hill¬ 
man, Miss., 198 So. 565, overruling 
suggestion of error 195 So. 679. 
“Adequate compensatioxL*’ 

(1) Such term as used in a con¬ 
stitutional provision is synonymous 
with “just compensation’* as used 
in the federal constitution respect¬ 
ing the taking of private property 
for public use.—State v. Hale, Civ. 
App., 96 S.W.2d 135, modified on oth¬ 
er grounds, Tex., 146 S.W.2d 731. 

(2) It means compensation for the 
full value of the property taken.— 
Louisiana Highway Commission y. 
Guidry, 146 So. 1, 176 La. 389. 

62 . N.Y.—^In re New York, 83 N.E. 
299, 190 N.Y. 350, 16 L.R.A.,N.S., 
335, 13 Ann.Cas. 598, reversing in 
part 105 N.Y.S. 750, 120 App.Div. 
849. 

20 C.J. p 642 note 79. 

63. TT.S.—Cheves v. Whitehead, D.C. 
Ga., 1 P.Supp. 321, 325, citing Cor¬ 
pus Juris. 

20 C.J. P 642 note 80. 

“Compensation” includes “damag¬ 
es** to the residue when only a part 
of a tract is taken.—Colbert County 
Comrs. Ct. v. Street, 22 So. 629, 116 
Ala. 28—20 C.J. p 642 note 82 [a]. 

64. Ohio.—Ohio Southern R. Co. v. i 


Rawlins, 4 Ohio S. & C. P. 483, 29 
Cinc.L.Bul. 260. 

20 C.J. p 642 note 81. 

65. U.S.—^U. S. V. Klamath and Moa¬ 
doc Tribes, 58 S.Ct. 799, 304 U.S. 
119, 82 L.Ed. 1219, affirming Kla¬ 
math and Moadoc Tribes and Ya¬ 
hooskin Band of Snake Indians v. 

U. S., 85 Ct.Cl. 451—^West v. Ches¬ 
apeake & Potomac Telephone Co. 
of Baltimore City, Md., 55 S.Ct. 894, 
295 U.S. 662, 79 L.Ed. 1640, affirm¬ 
ing, D.C., Chesapeake & Potomac 
Telephone Co. of Baltimore City v. 
West, 7 F.Supp. 214, rehearing de¬ 
nied West V. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, 56 S.Ct. 82, 296 U.S. 661, 80 
L.Ed. 471—Railroad Retirement 
Board v. Alton R. Co., App.D.C., 55 
S.Ct. 758, 295 U.S. 330, 79 L.Ed. 
1468—United Rys. & Electric Co. 
of Baltimore v. West, 50 S.Ct. 123, 
280 U.S. 234, 74 L.Ed. 390, revers¬ 
ing 145 A. 340, 157 Md. 70—Phelps 

V. U. S., 47 S.Ct. 611, 274 U.S. 341, 

71 L.Ed. 1083, reversing 61 Ct.Cl. 
1044—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.AN.C., 118 F.2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
519_XJ. s. V. Appalachian Electric 
Power Co., C.C.A.Va., 107 F.2d 769, 
affirming, D.C., 23 P.Supp. 83, cer¬ 
tiorari granted 60 S.Ct. 608, 309 U. 
S. 646, 84 L.Ed. 999, reversed on 
other grounds 61 S.Ct. 291, rehear¬ 
ing denied 61 S.Ct. 548—U. S. v. 
Wheeler Tp., C.C.A.Minn., 66 F.2d 
977—^Kansas City Southern Ry. Co. 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 52 F.2d 372, certio¬ 
rari denied 52 S.Ct. 131, 284 U.S. 
676, 76 L.Ed. 672—Wolfe v. Hur¬ 
ley, D.C.La., 46 F.2d 515, affirmed 
51 S.Ct. 493, 283 U.S. 801, 76 L. 
Ed. 1423—Kincaid v. U. S., D.C. 
La., 37 F.2d 602, affirmed, C.C.A., 
U. S. V. Kincaid, 49 P.2d 768, certio¬ 
rari granted Hurley v. Kincaid, 52 
S.Ct. 127, 284 U.S. 610, 76 L.Ed. 
521, reversed on other grounds 52 
S.Ct. 267, 285 U. S. 95, 76 L.Ed. 
637—^Perris v. Wilbur, C.C.A.ya., 
27 P.2d 262—^Delaware, L. & W. 
R. Co. V. Town of Morristown, C.C. 
A.N.J., 14 P.2d 267, certiorafi- 

granted 47 S.Ct. 336, 273 US. 686, 
71 L.Ed. 840, reversed on other 
grounds 48 S.Ct. 276, 276 U.S. 182>; 
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72 L.Bd. 523, 56 A.L.R. 756—Ber-' 
Wind-White Coal-Mining: Co. v. U. 
S., D.C.Pa., 9 P.2d 429, reversed on 
other gnrounds Assigrned Car Cases, 
47 S.Ct. 727, 274 U.S. 564, 71 L. 
Ed. 1204—In re South Carolina 
Public Service Authority, D.C.S.C., 
37 P.Supp. 28, affirmed, C.C.A., 
B8.rnes v. South Carolina Public 
Service Authority, 120 P.2d 439— 

U. S. V. Sixty Acres, More or Less, 
of Land in Williamson County, D. 

C.Ill., 28 F.Supp. 368—^Hudson-Dun- 
can & Co. V. Wallace, D.C.Or., 21 
P.Supp. 295, reversed on other 
g:rounds, C.C.A., Wallace v. Hudson- 
Duncan Co., 98 P.2d 985—In re 
Diller, D.C.Cal., 13 P.Supp. 249— 

U. S. V. Driscoll, D.C.Mass., 9 P. 
Supp. 454—Pilbin Corporation v. U. 
S., D.C.S.C., 266 P. 911—In re Con¬ 
demnations for Improvement of 
Rouge River, D.C.Mich., 266 P. 
106—^Archer v. IT. S., 53 Ct.Cl. 405, 
affirmed 40 S.Ct. 342, 251 U.S. 548, 
64 L.Ed. 409. 

Ala.—^Hays v. Ingham-Burnett Lum¬ 
ber Co., 116 So. 689, 217 Ala. 524. 
Ariz.—^In re Porsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Ark.—^Arkansas State Highway Com¬ 
mission v. Hammock, 148 S.W.2d 
324—Watson v. Dodge, 63 S.W.2d 
993, 187 Ark. 1055—^Tonts v. Pub¬ 
lic Service Co. of Arkansas, 17 S. 
W.2d 886, 179 Ark. 695—Gordon v. 
Camden Curb & Gutter Dist. No. 1, 
287 S.W. 761, 172 Ark. 94—Toung 

V. City of Gurdon, 275 S.W. 890, 
169 Ark. 399. 

Cal.—S. H. Chase Lumber Co. v. 
Railroad Commission of State of 
California, 300 P. 12, 212 Cal. 691 
—Conaway v. Yolo Water & Pow¬ 
er Co., 266 P. 944, 204 Cal. 125, 58 
A.L.R. 674—City of Oakland v. 
Schenck, 241 P. 545, 197 Cal. 456 
—^People V. Rio Nido Co,, 85 P.2d 
461, 29 Cal.App.2d 486—Snofler v. 
City of'Los Angeles, 43 P.2d 852, 6 
Cal.App.2d 14—City of Los Angeles 

V. Harper, 33 P.2d 1029, 139 Cal. 
App. 331—^Wolff V. City of Los An¬ 
geles, 193 P. 862, 49 Cal.App. 400 
—Conlin v. Southern Pac. R. Co., 
182 P. 67, 40 Cal.App. 733. 

Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist., 89 
P.2d 257, 104 Colo. 109—San Luis 
Valley Irr. Dist. v, Noflsinger, 274 
P. 827, 85 Colo. 202. 

Del.—Kittinger v. Rossman, 112 A. 

388, 12 Del.Ch. 276. 

D.C.—Peale v. Davis, 19 F.2d 696, 57 
App.D.C. 221, certiorari denied 48 
S.Ct. 19, 275 U.S. 525, 72 L.Ed. 
407. 

Ga.—Louisville & N. R. Co. v. Mer¬ 
chants* & Farmers’ jSank, 143 S. 

E. 506, 166 Ga. 310—^Rogers v. Toc- 
coa Power Co., 131 S^E. 617, 161 Ga. 
524, 44 A.L.R. 634—Davis v. Cobb 
•County, 7 S.E.2d 324, 61 Ga,App. 
712. 

HawaiL—City Mill Oo. v. Honolulu 
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Sewer & Water Commission, 30 
Hawaii 912. 

Iowa.—Maxwell v. Iowa State High¬ 
way Commission. 271 N.W. 883, 
223 Iowa 159, 118 A.L.R. 862— 
Wulke V. Chicago, M. & St. P. Ry. 
Co., 178 N.W. 1009, 189 Iowa 722. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289—City of 
Grayson v. Eastern Kentucky 
Southern Ry. Co., 62 S.W.2d 1034, 
250 Ky. 316—Commissioners of 
Sewerage of Louisville v. Reisert, 
49 S.W.2d 324, 243 Ky. 494—City 
of Covington v. Greenburg, 47 S.W. 
2d 723, 242 Ky. 797—Producers’ 
Wood Preserving Co. v. Commis¬ 
sioners of Sewerage of Louisville, 
12 S.W.2d 292, 227 Ky. 159—Blox- 
ton V. State Highway Commission, 

8 S.W.2d 392, 225 Ky. 324. 

La.—Louisiana Highway Commission 
V. Guidry, 146 So. 1. 176 La. 389— 
Louisiana Highway Commission v. 
Merchant, App., 174 So. 696. 

Mich.—^In re Rogers, 220 N.W. 808, 
243 Mich. 517. 

Mo.—^Anderson v. Inter-River Drain¬ 
age & Levee Dist, 274 S.W.- 448, 
309 Mo. 189. 

Neb.—In re Platte Valley Public 
Power & Irrigation Dist, 276 N.W. 
593, 133 Neb. 420—Welnel v. Box 
Butte County, 187 N.W. 939, 108 
Neb. 293. 

N.H.—^Dummer Power Co. v. Interna¬ 
tional Paper Co., 124 A. 556, 81 N. 
H. 213. 

N.J.—^Keppelmann v. Keppelmann, 105 
A. 140, 89 N.J.Eq. 390, reversed on 
other grounds Keppelmann v. 
Palmer, 108 A. 432, 91 N.J.Eq, 67, 
and certiorari denied 40 S.Ct 392, 
252 U.S. 581, 64 L.Ed. 727—Sayre 
V. Duffy, 179 A. 459, 13 N.J.Misc. 
458. 

N.T.—^In re Northern Boulevard, City 
of New York, 179 N.K 321, 258 N.Y. 
136, modifying In re Northern 
Boulevard (Broadway-Jackson Ave¬ 
nue) in City of New York, 248 N. 
Y.S. 535, 232 App.Div. 830, and mo¬ 
tion denied In re Northern Boule¬ 
vard in Borough of Queens, City 
of New York, 180 N.E. 354, 258 N. 
Y. 610—^In re Bronx River Park¬ 
way in City of New York, 20 N.Y. 
S.2d 53, 269 App.Div. 552, affirmed' 
29 N.E.2d 465, 284 N.Y. 48, remitti¬ 
tur amended on other grounds 30 
N.E.2d 729—^In re xWater Front on 
North River in City of New York, 
219 N.Y.S. 353, 219 App.Div. 27— 
In re Low, 192 N.Y.S. 366, 199 
App.Div. 738, reversed on other 
grounds 135 N.E. 521, 233 N.Y. 334, 
reargument denied 135 N.E. 970, 
233 N.Y. 684—^Application of Board 
of Sup’rs of Chenango County for 
Appointment of Com’rs of Apprais¬ 
al in Condemnation Proceeding, 
261 N.Y.S. 76, 145 Misc. 353—In re 
Board of Sup'rs of Chenango Coun¬ 
ty, 6 N.Y.S.2d 732. 

N.C.—Sanders v. Atlantic Coast Line 
R. Co., 4 S.E.2d 902, 216 N.C. 312 
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—Reed v. State Highway and Pub¬ 
lic Works Commission, 184 S.E. 513, 
209 N.C. 648—^North Carolina State 
Highway Commission v. Young, 158 
S.B. 91, 200 N.C. 603—^MacRae v. 
City of Fayetteville, 150 S.E. 810, 
198 N.C. 51—In re Southern Ry. 
Co. Paving Assessment, 147 S.E. 
301, 196 N.C. 756—City of Dur¬ 
ham V. Wright, 130 S.B. 161, 190 
N.C. 568—^Turner v. City of New 
• Bern, 122 S.E. 469, 187 N.C. 541. 
Ohio.—Clifton Hills Realty Co. v. 
City of Cincinnati, 21 N.E.2d 993. 

60 Ohio App. 443—Schneider v. 
Brown, 169 N.E. 307, 33 Ohio App. 
269 —^Nieman v. Board of Education 
of Elmore-Harris School Dist., 153 
N.E. 918, 22 Ohio App. 457. 

Okl.—State v. Adams, 105 P.2d 416— 
Hennen v. State, 267 P, 636. 131 
Okl. 29—State v. Johnson, 254 P. 
61. 122 Okl. 241. 

Pa.—^Petition of Butler Water Co., 13 
A.2d 72, 338 Pa. 282—Heil v. Al¬ 
legheny County, 199 A. 341, 330 
Pa. 449—Overlook Development Co. 

V. Public Service, Commission, 101 
Pa.Super. 217, affirmed 158 A. 869, 
306 Pa. 43. 

R. I.—City of Newport v. Newport ■ 
Water Corporation, 189 A. 843, 57 R- 
L 269—State Airport Commission 

V. May, 152 A. 225, 51 R.I. 110. 

S. C.—Seaboard Air Line Ry. Co. v. 
McPadden, 152 S.E. 809. 156 S.C. 
147. 

S.D.—^Equitable Life Assur. Soc. of 

U. S. V. Lickness, 262 N.W. 206, 

63 S.D. 618. 

Tenn.—^Debusk v. Riley, 289 S.W. 493: 
154 Tenn. 381. 

Tex.—State v. Hale, 146 S.W.2d 731, 
modifying. Civ.App., 96 S.W.2d 135 
—City of Amarillo v. Ware, 40 S. 

W. 2d 57, 120 Tex. 456, answer to 
certified questions conformed to, 
Civ.App., 42 S.W.2d 189—City of 
Amarillo v. Tutor, Com.App., 267 
S.W. 697, affirming Tutor v. City of 
Amarillo, Civ.App., 244 S.W. 632— 
Brewster v. City of Pomey, Com. 
App., 223 S.W. 175, reversing, Civ. 
App., 196 S.W. 636—^Harris County 

V. Texas & N. O. R. Co., Civ.App., 
131 S.W. 2d 109, error dismissed. 
Judgment correct—^Traders* Com¬ 
press Co. V. State, Civ.App., 77 S. 

W. 2d 245—Methodist Orphanage v. 
State, Civ.App., 73 S.W.2d 562, er¬ 
ror dismissed—Ideal Laundry Co. 

V. City of Dallas, Clv.App., 64 S. 

W. 2d 801, error dismissed—^Bass 
V. Taylor, Civ.App., 60 S.W.2d 863, 
reversed on other grounds 90 S.W. 
2d 811, 126 Tex. 522—Shipley v. 
Dallas County Levee Improvement 
Dist. No. 6, Civ.App., 233 S.W. 566, 
error refused. 

Utah.—^Hyde Park Town v. Cham¬ 
bers, 104 P.2d 220. 

Va.—^Nusbaum v. City of Norfolk, 145 
S.E. 257, 151 Va. 801—Chesapeake 
& O. By. Co. v. Ricks, 135 S.B. 
685, 146 Va. 10—^Raleigh Court 
Corporation v. Paucett, 124 S.B. 
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the property is appropriated,®* or whether it is used | for the purpose for which it is taken.*^ Such right 


433, 140 Va. 126—Southern Ry. Co. 
V. Fitzpatrick, 105 S.E. 663, 129 
Va. 246. 

Wash.—State ex rel. Decker v. Telle, 
71 P.2d 379, 191 Wash. 397—Little 

V. King County, 293 P. 438, 159 
Wash. 326—St. Martin v. Skamania 
Boom Co., 140 P. 355, 79 Wash. 393. 

Wis.—^In re Milwaukee Electric Ry. 
& Light Co., 196 N.W. 575, 182 
Wis. 182—Piper v. Ekern, 194 N. 

W. 159, 180 Wis. 586, 34 A.L.R. 
32. 

Wyo.—^Meyer v. Colorado Cent. Coal 
Co., 271 P. 212, 39 Wyo. 355. re¬ 
hearing denied 274 P. 1074, 39 Wyo. 
355. 

20 C.J. p 643 note 84. 

Necessity of payment before taking 
see infra §§ 186-190. 

Basis of mle 

(1) “The constitutional prohibition 
against uncompensated taking of pri¬ 
vate property for public use is 
grounded upon a conception of the 
injustice of favoring the public as 
against an individual property owner. 
But if governmental activities in¬ 
flict slight damage upon land in one 
respect and actually confer great 
benefits when measured in the whole, 
to compensate the landowner further 
would be, to grant him a special 
bounty.”—^U. S. v. Sponenbarger, 
Ark., 60 S.Ct. 225, 229, 308 U.S. 256, 
84 L.Ed. 230, reversing, C.C.A., 
Sponenbarger v. U. S., 101 F.2d 506, 
reversing, D.C., 21 F.Supp. 28, motion 
denied 21 F.Supp. 895, certiorari 
granted U. S. v. Sponenbarger, 59 S. 
Ct. 1047, 307 U.S. 621, 83 L.Ed. 1500. 

(2) Provision that private proper¬ 
ty shall not be taken or damaged for 
public use without just compensation 
was made in contemplation of the 
essential public right to take and 
use private property as public neces¬ 
sity may require, although the man¬ 
ner of its use and the purpose for 
which it is used may damage abut¬ 
ting property, the owner of which 
is entitled to his actual damages.— 
St. Louis & S. F. R. Co. v. Ledbet¬ 
ter, 200 P. 701, 83 Okl, 78. 

Bight absolute 

Owner has absolute right to dam¬ 
ages whenever his property is taken 
or damaged for public use, and it is 
immaterial whether the damages are 
ascertained before or after the in¬ 
jury, since such right is a “vested 
property right.”—People ex rel. 
O'Meara v. Smith, 29 N.E.2d 274, 374 
Ill. 286—^People ex rel. First Nat. 
Bank v. Kingery, 16 N.E.2d 761, 369 
111. 289. 

Absence of statutocy provision 
(1) Failure of the legislature to 
enact a statute allowing suit against 
the state to recover value of private 
property taken or damaged for pub¬ 
lic use does not entitle the state to 


disregard the constitutional limita¬ 
tion requiring that just compensa¬ 
tion be paid for private property 
taken or damaged for public use.— 
Rose V. State, Cal., 105 P.2d 302, 
superseding, App., 94 P.2d 1058, fol¬ 
lowed in Bettencourt v. State, Sup., 
105 P.2d 316, superseding, App., 94 
P.2d 1066, followed in Brandon v. 
State, Sup., 105 P.2d 316, supersed¬ 
ing, App., 94 P.2d 1066, followed in 
Jones V. State, Sup., 105 P.2d 317, 
superseding, App., 94 P.2d 1066, fol¬ 
lowed in Laughlin v. State, Sup., 106 
P.2d 317, superseding, App., 94 P.2d 
1067. 

(2) The fact that the federal stat¬ 
ute under which the taking was ac¬ 
complished made no provision for 
just compensation does not affect 
plaintiff's right thereto, which arises 
under the guaranty. of the Fifth 
Amendment, out of an implied con¬ 
tract to pay just compensation.— 
Hamburg-Amerlcan Line Terminal & 
Navigation Co. v. U. S., 74 CtCl. 
360. 

Absence of market value for land 
taken does not absolve condemnor 
from paying compensation.—City of 
Stockton V. Ellingwood, 275 P. 228, 
96 Cal.App. 70S. 

Taking of public property 

(1) Private property within such 
a constitutional provision includes 
property which is ordinarily regard¬ 
ed as public property, such as that 
held for public uses by a state or 
by a municipal unit.—U. S. v. Wheel¬ 
er Tp., C.C.A.Minn., 66 P.2d 977. 

(2) According to other authority, 
property acquired for government¬ 
al purposes cannot be considered as 
private property within the consti¬ 
tutional provision.—Chester County 
Institution Dist. v. Commonwealth, 
17 A.2d 212, 341 Pa. 49. 

(3) Public property does not fall 
within the protection of the consti¬ 
tution, and where such property is 
flooded compensation need not be 
made.—Edgefield County v. Georgia- 
Carolina Power Co., 88 S.E. 801, 104 
S.C. 311—20 C.J. p 686 note 86. 

(4) A county cannot enjoin the 
construction of a ditch across a 
highway on the ground that the stat¬ 
ute under which the work is done 
violates the constitutional provision 
prohibiting the taking of any per¬ 
son's property without compensa¬ 
tion.—^Douglas County v. Paplllion 
Drain. Dist., 139 N.W. 718, 92 Neb. 
771—20 C.J. p 688 note 6. 

(5) Taking or injuring property 
previously devoted to public use see 
infra §§ 129-134. 

Property of pubUc utility, although 
devoted to public service and im¬ 
pressed with public Interest, is still 
private property, and neither corpus 
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of trust property nor use thereof 
constitutionally can be taken for 
compulsory price which falls below 
measure of just compensation.—^Kern 
Island Canal Co. v. Railroad Commis¬ 
sion of California, D.C.Cal., 12 F. 
Supp. 848. 

Ballroad’s right of way and proper¬ 
ty and funds cannot under the con¬ 
stitution be appropriated without 
compensation by state merely to 
please the eye or gratify aesthetic 
taste of public, or any part of it.— 
State ex rel. and to Use of Wabash 
Ry. Co. V. Public Service Commis¬ 
sion, 267 S.W. 102, 306 Mo. 149, re¬ 
versed on other grounds State of 
Missouri ex rel. Wabash Ry. Co. v. 
Public Service Commission of Mis¬ 
souri, 47 S.Ct. 311, 273 U.S. 126, 71 
L.Ed. 575. 

Property taken for leveo 

(1) That state was previously not 
required to pay for property taken 
for levee purposes did not exempt 
federal government from paying 
compensation for taking land for 
floodway.—^Kincaid v. U. S., D.C.La., 
35 F.2d 235. 

(2) Constitutional provision re¬ 
quiring payment for land actually 
“used or destroyed for levees” does 
not require payment for land mere¬ 
ly thrown outside new levee.—Mayer 

V. Board of Com’rs for Caddo Levee 
Dist., 150 So. 295, 177 La. 1119. 

(3) Construction and maintenance 
of levees as taking or injury of 
property see infra § 120. 

Action by oondemnor 
The constitutional guaranty re¬ 
quires action on the part of the 
state or its instrumentalities, to as¬ 
certain damages and compensate 
owners of property for the taking 
thereof or damage thereto.—^Hardy v. 
Simpson, 190 S.E. 680, 191 S.E. 47, 118 

W. Va. 440. 

Negligence or Intent 
Liability for compensation for 
property taken or damaged for pub¬ 
lic use is not based on negligence or 
on intent.—State v. Hale, Tex., 146 
S.W.2d 731, modifying. Civ.App., 96 S. 
W.2d 135—City of Amarillo v. Ware, 
40 S.W.2d 67, 120 Tex. 456, answer to 
certified questions conformed to. Civ. 
App., 42 S.W.2d 189. 

60. Mass.—Saltonstall v. New York 
Cent. R. Co., 130 N.E. 185, 237 
Mass. 391. 

Acquisition within time limit 
Condemnation proceeding by Unit¬ 
ed States is not void as 'Violating 
Fifth Amendment merely because 
it appears that property cannot be 
acquired within limit fixed by law.— 
Miller v. U. S., 67 F.2d 424, 61 App. 
D.C. 68. 

67. Pa.—Jordan v. Clearfield Coun¬ 
ty. 164 A. 98, 107 Pa.Super. 441. 
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is guaranteed by the provisions of many state con¬ 
stitutions,and by the Fifth Amendment to the 
federal Constitution,®^ which, however, restricts 


only the legislative functions of the federal gov¬ 
ernment and not those of the states;^® and even 
in the absence of such provision in the organic law 


68. Ark.—Cathey v. Arkansas Pow¬ 
er & Light Co., 97 S.W.2d 624, 193 
Ark. 92. 

Cal.—Rose v. State. 105 P.2d 302, 
superseding, App., 94 P.2d 1058, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316, superseding, 

App., 94 P.2d 1066, followed in 

Brandon v. Stale, Sup., 105 P.2d 

316, superseding. App., 94 P.2d 

1066, followed in Jones v. State, 

Sup., 105 P.2d 317, superseding, 

App., 94 P.2d 1066, followed in 

Laughlin v. State, Sup., 105 P.2d 

317, superseding, App., 94 P.2d 

1067. 

Minn.—McCarthy v. City of Minne¬ 
apolis, 281 N.W. 759, 203 Minn. 
427. 

Mo.—State ex rel. City of St. Louis 
V. O’Malley, 122 S.W.2d 940, 343 
Mo. 658. 

N.Y.—In re Elm St. in City of New 
York, 239 N.Y. 220, 146 N.B. 342, 
reversing 204 N.Y.S. 906, 208 App. 
Div. 844—In re Bronx River Park¬ 
way in City of New York, 20 N.Y. 
S.2d 53, 259 App.Div. 552, affirmed 

29 N.E.2d 465, 284 N.Y. 48, remit¬ 
titur amended on other grounds 

30 N.E.2d 729. 

Va.—Roanoke Waterworks Co. v. 
Commonwealth, 124 S.E. 652, 140 
Va. 144. 

This provision is xnfuidatory and 
makes the right of plaintiff to just 
compensation for damage to his 
property absolute and places it be¬ 
yond the power of the legislature to 
impose conditions on such right of 
recovery or otherwise to qualify it. 
Fla.—Rosenbaum v. State Road De¬ 
partment of Florida, 177 So. 220, 
129 Fla. 723. 

Tex.—Craig v. City of Dallas, Civ. 
App., 20 S.W.2d 154, 156. 

Bestriction on legislature 
Constitutional provision prohibit¬ 
ing taking of property without just 
compensation is primarily restric¬ 
tion on power of legislature for pro¬ 
tection of private property and per¬ 
mits margin of discretion in courts 
and legislature in determining what 
specific rules should be adopted to 
insure payment of just compensation 
for land condemned.—State v. Reid, 
185 N.B. 449, 204 Ind. 631, 86 A.L.R. 
1442. 

Consrtmction 

(1) Constitutional provision for 
just compensation must be strictly 
followed.—^Weiler v. Superior Court 
in and for San Mateo County, 207 P. 
247, 188 Cal. 729. 

(2) Provision must be construed 
strictly in favor of the owner and 
against the condemning party.— 

29 C. J.S.^7 


Stinchcomb v. Oklahoma City, 198 P, 
508, 81 Okl. 250. 

(3) Such provisions must be giv¬ 
en interpretation rendering them 
workable in practical affairs of ad¬ 
ministrating government.—^Burnham 
V. Bennett, 252 N.Y.S. 788, 141 Misc. 
514, affirmed 25G N.Y.S. 938, 235 App. 
Div. 751, affirmed 182 N.B. 222, 259 
N.Y. 655. 

(4) Provision should be so inter¬ 
preted and applied as to do justice 
both to the state and Its citizens.— 
Hardy v. Simpson, 190 S.E. 680, 191 
S.B. 47. 118 W.Va. 440. 

(5) Provision prohibiting damag¬ 
ing property for public use without 
compensation must be construed in 
light of common law at time of adop¬ 
tion.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 119 Tex. 
391, answer conformed to. Civ.App., 
34 S.W.2d 1119. 

Unfettered by limitations 

The constitutional provision re¬ 
quiring just compensation for pri¬ 
vate property taken for a public pur¬ 
pose creates a right in the property 
owner to compensation for proper¬ 
ty taken for public use unfettered 
by limitations of common-law rules 
applicable under similar circumstanc¬ 
es to the liability of an individual. 
—Milhous V. State Highway Depart¬ 
ment, 8 S.B.2d 852, 194 S.C. 33, 128 
A.L.R. 1186. 

Provision held not violated 

(1) By purpose of state officials 
to demand payment of state’s deposit 
from defunct depositary bank and its 
surety and to subrogate surety to 
state’s right against bank.—Stewart 
V. National Surety Co., D.C.Pa., 1 F. 
Supp. 972. 

(2) By refusal in condemnation 
proceeding to assess damages sepa¬ 
rately for value of leasehold inter¬ 
est.—State ex rel. McCaskill v. Hall, 
28 S.W.2d 80, 84, 69 A.L.R. 1256. 

Provision held ixiapplicable in de¬ 
termining whether previously exist¬ 
ing road following levee was public 
or private.—^Powell v. Porter, 135 So. 
24, 172 La. 681. 

69. TJ.S.—U. S. V. Crary, D.C.Va., 2 

F.Supp. 870—^Dexter & Carpenter 

v. Davis, C.C.A.Md., 281 F. 385. 

“The fact that condemnation pro¬ 
ceedings were not instituted and that 
the right was asserted in suits by 
the owners did not change the es¬ 
sential nature of the claim. The 
form of the remedy did not qualify 
the right. It rested upon the Fifth 
Amendment. Statutory recognition 
was not necessary. A promise to 
pay was not necessary. Such a 
promise was implied because of the 
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duty to pay imposed by the amend¬ 
ment.”—^Jacobs V. U. S., Ala., 54 S. 
Ct. 26. 27, 290 U.S. 13, 78 L.Bd. 142, 
96 A.L.R. 1—Sponenbarger v. U. S., 

C. C.A.Ark., 101 P.2d 506, 511, revers¬ 
ing, D.C., 21 F.Supp. 28, motion de¬ 
nied 21 F.Supp. 895, certiorari grant¬ 
ed U. S. V. Sponenbarger, 59 S.Ct. 
1047, 307 U.S. C21, 83 L.Bd. 1500, re¬ 
versed on other grounds 60 S.Ct. 
225, 308 U.S. 256, 84 L.Ed. 230. 

Other considexatloiLS Immaterial 
The Fifth Amendment is intended 
to protect the property and affairs of 
all citizens alike, regardless of all 
other considerations, and forbids tlie 
taking of property of one without 
compensation and transferring it to 
another.—U. S. v. Rock Royal Co-op., 

D. C.N.Y., 26 F.Supp. 534, modified on 
other grounds 59 S.Ct. 993, 307 U.S. 
533, 83 L.Bd. 1446, rehearing denied 
60 S.Ct. 66, 308 U.S. 631, 84 L.Bd. 
526, Dairymen's League Cooperative 
Ass’n V. Rock Royal Co-op., 60 S.Ct. 
66, 308 U.S. 631, 84 L.Bd. 526, Pro¬ 
ducers Bargaining Agency v. Rock 
Royal Co-op., 60 S.Ct. 67, 308 U.S. 
631, 84 L.Bd. 526. 

70 . U.S.—Union Light, Heat & Pow¬ 
er Co. V. Railroad Commission of 
Commonwealth of Kentucky, D.C. 
Ky., 17 P.2d 143—Tilden v. U. S., 
D.C.La., 10 F.Supp. 377—Gulf & S. 
I. R. Co. V. Ducksworth, C.C.A. 
Miss., 286 F. 645, affirming, D.C., 
Gulf & S. I. R. Co. V. Duckworth, 
280 F. 733. 

Fla.—Demeter Land Co. v. Florida 
Public Service Co., 128 So. 402, 
99 Fla. 954. 

Ga.—Goolsby v. Board of Drainage 
Com’rs of Cedar Creek Drainage 
Dist., 119 S.E. 644, 156 Ga. 213— 
Rowland v. Morris, 111 S.B. 389, 
152 Ga. 842. 

Idaho.—Capital Water Co. v. Public 
Utilities Commission of Idaho, 262 
P. 863, 44 Idaho 1. 

Ind.—Wright v. House, 121 N.B. 433, 
188 Ind. 247. 

Kan.—State v. Kansas City, 262 P. 
1032, 125 Kan. 88. 

N.Y.—Banner Milling Co. v. State, 
191 N.Y.S. 143, 117 Misc. 33. 

N.C.—Shute V. City of Monroe, 123 
S.B. 71, 187 N.C. 676. 

Ohio.—Grown v. City of Cleveland, 
181 N.E. 897, 125 Ohio St. 455, 84 
A.L.R. 708. 

Or.—Smith v. Cameron, 210 P. 716, 
718, 106 Or. 1, 27 A.L.R. 510, cit¬ 
ing Corpus Juris, 

Tenn.—Camden Fire Ins. Ass’n v. 
Hasten, 284 S.W. 905, 153 Tenn. 
675. 

20 C.J. p 532 note 32—71 C.J. p 283 
note 39. 
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the right to compensation has been recognized by 
the courts as a fundamental right founded on nat¬ 
ural justice,'^! although there are statements in some 
decisions which would indicate an opinion to the 
contrary.'^^ Corresponding to the right of the own¬ 
er to obtain compensation, the government has the 
power to make compensation where it has properly 
exercised its authority to take property,^3 and its 
arrangements with other parties as to who shall ul¬ 
timately bear the burden of payment are of no con¬ 


cern to the owner of the property taken.74 Also it 
is of no concern to the landowner how much the 
condemnor pays for other property taken or the 
manner of payment thereof.75 Whether private 
property has been taken without just compensation 
is for the determination of the courts on the facts 
of each case.*^® 

Unless otherwise provided, the requirement of 
compensation for property taken for public use ap¬ 
plies to a taking by the state or by a municipality,'^'^ 


ProTlsloiL applies in District of Co- 
Imn'bia 

D.C.—Willson V. McDonnell, 265 F. 
432, 49 App.D.C. 280, error dis¬ 
missed 42 S.Ct. 46, 257 U.S. 665, 
66 L.Ed. 424. 

Dia1>illt7 for damagres for tak¬ 
ing: need not be determined under 
provision of the federal constitution 
merely because the condemnor, an 
Interstate railroad, is a federal cor¬ 
poration under federal receivership. 
—^Daniels v. Wiffht, Tex.Com.App., 
249 S.W. 454, reversing Wight v. 
Daniels, Civ.App., 226 S.W. 473. 

71> Colo.—Chicago, B. & Q. B. Co. 
V. Public Utilities Commission, 193 
P. 726, 69 Colo. 276. 

N.C.—Shute V. City of Monroe. 123 
S.B. 71, 187 N.C. 676—Parks v. 
Board of Com’rs of Lenoir Coun¬ 
ty, 120 S.B. 46, 186 N.C. 490. 

20 C.J. p 644 note 86. 

Bight not dependent on provision 
Right to compensation for taking 
or damaging of private property for 
public purpose does not arise from 
constitution, which merely prevents 
legislature from invading right. 

S.D.—^Alcorn v. Edmunds County, 241 
N.W. 323, 59 S.D. 512. 

Wash.—Noble v. Martin, 70 P.2d 1064, 
191 Wash. 39. 

72. Wash.—State v. Lewis County 
Super. Ct., 141 P. 906, 80 Wash. 
417. 

20 C.J. p 644 note 87. 

73. Tex;—State v. Hale, 146 S.W,2d 
731, modifying, Civ.App., 96 S.W. 
2d 135. 

74. U.S.—In re Condemnations for 
Improvement of Rouge River, D.C. 
Mich., 266 F. 105. 

75. Kan.—Smouse v. Kansas City 
Southern Ry. Co., 282 P. 183, 129 
Kan. 176. 

76. Md.—City of Baltimore v. Balti¬ 
more Marine Works, 136 A. 829, 
152 Md. 367—^Baltimore v. Bregenz- 
er, 93 A. 425, 125 Md. 78. 

77. U.S.—West V. Chesapeake & 
Potomac Telephone Co. of Balti¬ 
more City, Md., 55 S.Ct 894, 295 
U.S. 662, 79 L.Ed. 1640, affirming. 
D.C., Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. 
West 7 F.Supp. 214, rehearing de¬ 
nied West V. Chesapeake & Po¬ 


tomac Telephone Co. of Baltimore 
City, 56 S.Ct 82, 296 U.S. 661, 80 
L.Ed. 471—Hulen v. City of Cor¬ 
sicana, C.C.A.Tex., 65 F.2d 969,'^ 
certiorari denied City of Corsicana 

V. Hulen. 54 S.Ct. 77, 290 U.S. 662, 
78 L.Ed. 573—^Los Angeles Ry. 
Corporation v. Railroad Commis¬ 
sion of California, D.C.Cal., 29 F.2d 
140, affirmed Railroad Commission 
of California v. Los Angeles Ry. 
Corporation, 50 S.Ct. 71, 280 U.S. 
145, 74 L.Bd. 234—Great Northern 
Ry. Co. V. Nagle, D.C.Mont., 28 F. 
Supp. 812—Rowan & Nichols Oil 
Co. V. Railroad Commission of 
Texas, D.C.Tex., 28 F.Supp. 131, 
affirmed Railroad Commission of 
Texas v. Rowan & Nichols Oil Co., 
107 F.2d 70, certiorari granted 60 
S.Ct. 613, 309 U.S. 646, 84 L.Ed. 
999, reversed on other grounds 60 
S.Ct 1021, 310 U.S. 573, 84 L.Bd. 
1368, rehearing denied 61 S.Ct. 66, 
and 61 S.Ct. 167. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Partain, 90 S.W.2d 968, 
192 Ark. 127—Ross v. State High¬ 
way Commission, 43 .S.W.2d 75, 184 
Ark. 610—Campbell v, Arkansas 
State Highway Commission, 38 S. 

W. 2d 753. 183 Ark. 780—England 
V. State Highway Commission, 6 
S.W.2d 23, 177 Ark. 157—Lemon v. 
Tanner, 292 S.W. 668, 178 Ark. 
414. 

Cal.—^Rose v. State, 105 P.2d 302, 
superseding, App., 94 P.2d 1058, 
followed in Bettencourt v. State, 
Sup., 105 P.2d 316,. superseding, 
App., 94 P.2d 1066, followed in, 
Sup., Brandon v. State, 105 P.2d 
316, superseding, App., 94 P.2d 1066, 
followed in Jones v. State, Sup., 105 
P.2d 317, superseding, App., 94 P.2d 
1066, followed in Laughlin v. State, 
Sup., 105 P.2d 317, superseding, 
App., 94 P.2d 1067—Rochex & 
Rochex V. Southern Pac. R. Co., 
17 P.2d 794, 128 Cal.App. 474. 

Fla.—State ex rel. Attorney Gen¬ 
eral V. City of Avon Park, 149 So. 
409, 108 Fla. 641, rehearing denied 
State ex rei. Davis v. City of 
Avon Park, 151 So. 701, 117 Fla. 
556, modified on other grounds 158 
So. 169, 117 Fla. 565, 98 A.L.R. 
230—State ex rel. Davis v. City of 
Stuart, 120 So. 336, 97 Fla. 69, 64 
A.L.R. 1307, followed in State v. 
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City of Avon Park, 144 So. 306, 108 
Fla. 640—Spafford v. Brevard 

County, 110 So. 451, 92 Fla. 617. 
Ga.—Gwinnett County v. Allen, 194 
S.B. 38, 56 Ga.App. 753—Felton 
Farm Co. v. Macon County, 175 S. 
E. 29, 49 Ga.App. 239—^Bibb County 

V. Green, 156 S.E. 745, 42 Ga.App. 
552. 

Ill.—^Lake Shore Building Co. v. City 
of Chicago, 207 Ill.App. 244. 
Kan.—Heatherman v. Board of 
Comers of Kingman County, 254 P. 
321, 123 Kan. 77, 

Ky.—^Kentucky State Park Commis¬ 
sion V. Wilder, 84 S.W.2d 38, 260 
Ky. 190—Superior Coal & Builders 
Supply Co. V. Board of Education 
of Dayton, 83 S.W.2d 876, 260 Ky. 
84—Wells V. West, 16 S.W.2d 531, 
228 Ky. 737. 

Md.—Mayor and Council of City of 
Baltimore v. Himmelfarb, 192 A. 
596, 172 Md. 628—^Huebschmann v. 
Grand Co., 172 A. 227, 166 Md. 616 
—^Dunne v. State, 159 A. 751, 162 
Md. 274, appeal dismissed and cer- 
i tiorari denied Dunne v. State of 
Maryland. 53 S.Ct 23, 287 U.S. 564, 
77 L.Ed. 497. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit 289 N. 

W. 493, 291 Mich. 313—Hilt v. 
Weber, 233 N.W. 169, 252 Mich. 
198, 71 A.L.R. 1238. 

Miss.—^Thompson v. City of Philadel¬ 
phia, 177 So. 39, 180 Miss. 190. 
Neb.—Nine Mile Irr. Dist v. State,. 

225 N.W. 679, 118 Neb. 522. 

N.J.—^Romano v. Housing Authority 
of City of Newark, 10 A.2d 181, 
123 N.J.Law 428, affirmed 12 A 
2d 384, 124’ N.J.Law 452. 

N.T.—Evelyn Bldg. Corporation v. 
City of New York, 178 N.E. 771, 267 
N.T. 501, reversing 249 N.T.S. 844, 
232 App.Div. 797—^Delaware & H. 
R. Corporation v. Public Service 
Commission, 281 N.T.S. 155, .245 
• App.Div. 66, affirmed 200 N.E. 298, 
270 N.T. ’619—In re Bainbridge- 
Unadilla Part 1, State Highway, 
Chenango County, 5 N.T.S.2d 988, 
168 Misc. 407—W. H. H. Chamber¬ 
lin, Inc., V. Andrews, 286 N.T.S. 
242, 159 Misc. 124, modified on oth¬ 
er grounds 2 N.E.2d 22, 271 N.T. 1, 
106 A:L.R. 1519, affirmed 57 S.Ct 
122, 299 U.S. 516, 81 L.Ed. 380, re¬ 
hearing denied 57 S.Ct 926, 301 
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or by any other instrumentality authorized to ap¬ 
propriate private property^® So it is the g^eneral 
rule that neither a county nor other municipality 
may appropriate private property for the purpose 
of a street or a highway without making due com¬ 
pensation therefor but under some constitution¬ 


al provisions it has been held that unless the state 
by legislation has granted compensation there is no 
right thereto for such a taking.^^^ 

As appears supra § 6, regulations constituting a 
valid exercise of the police power do not constitute 
a taking under the power of eminent domain, and 


U.S. 714, 81 L.Ed. 1365—In re 

East River Drive, Borouirh of Man¬ 
hattan, City of New York, 289 N. 
Y.S. 433. 

Okl.—Oklahoma City v. Vetter, 179 P. 

473, 72 Okl. 196, 4 A.L.R. 1009. 

Pa.—Potts V. City of Philadelphia, 
28 Pa.Dist. 498. 

R. I.—Sundlun v. Zoning Board of Re¬ 
view of City of Pawtucket, 145 A. 
451, 50 R.I. 108. 

S. D.—^Parsons v. City of Sioux Palls, 
272 N.W. 288, 65 S.D. 145. 

Tenn.—^Department of Highways and 
Public Works v. Gamble, 73 S.W. 
2d 175, 18 Tenn.App. 95. 

Tex.—State v. Hale, 146 S.W.2d 731, 
modifying, Civ.App., 96 S.W.2d 135 
—Hart Bros. v. Dallas County, 
Com.App., 279 S.W. 1111, reversing 
Dallas County v. Hart Bros., Civ. 
App., 271 S.W. 408—City of Ama¬ 
rillo V. Tutor, Com.App., 267 S. 
W. 697, affirming Tutor v. City of 
Amarillo, Ci/.App., 244 S.W. 632— 
City of Weatherford v. Martin, 
Civ.App., 120 S.W.2d 618—State v. 
Lowman, Civ.App., 115 S.W.2d 794, 
reversed on other grounds 133 S.W. 
2d 962, 134 Tex, 475—Town of Jack¬ 
sonville V. Pinkard, Civ,App,, 40 
S.W.2d 841, error dismissed—^Bie- 
lecki V. City of Port Arthur, Civ. 
App., 2 S.W. 2d 1001, reversed on 
other grounds, Com.App., 12 S.W.2d 
976. 

Utah.—State, by State Road Com¬ 
mission, V. District Court, Fourth 
Judicial Dist. in and for Utah Coun¬ 
ty, 78 P.2d 602, 94 Utah 384. 
Wash.—State v. Superior Court of 
Walla Walla County, 9 P.2d 70, 
167 Wash. 334. 

20 C.J. P 645 .note 91. 

Absence of statute InunateKial 
Under constitution, county com¬ 
missioners are required to pay for 
private land or property rights tak¬ 
en by them for public use, regardless 
of statutory provision for liability.— 
Bruns ,V. Hirt, 3 N.E.2d 675, 62 Ohio 
App. 325. 

ITecessity of legislative act 
Wash.—State ex rel. Decker v. Yelle, 
71 P.2d 379,. 191 Wash. 397. 

Drainage district 

Ark.—^Hogge v. Drainage Dist. No. 
7, 26 S.W.2d 887, 181 Ark. 564, 
followed in Baird v. Drainage Dist. 
No. 7, 26 S.W.2d 892, 181 Ark. 
1146. 

Cal.—^Newberry v. Evans, 276 P. 465, 
97 CaLApp. 120. 

Mo.—Southwestern Bell Telephone 


Co. V. Drainage Dist. No. 5 of Pem¬ 
iscot County, 247 S.W. 494, 215 Mo. 
App. 456. 

Sanitary district 

Ill.—Sanitary Dist. of Chicago v. 
Commonwealth Edison Co., 192 N. 
E. 248, 357 Ill. 255. 

Purpose of taking 
The state may not take private 
property without compensation even 
for a public purpose and to advance 
general welfare.—^Arveme Bay Const. 
Co. V. Thatcher. 15 N.B.2d 587, 278 
N.Y. 222, 117 A.L..R. 1110, reversing 2 
N.Y.S.2d 112, 253 App.Div. 285—City 
of Rochester v. Olcott, 16 N.Y.S. 
2d 256. 173 Misc. 87. 

Doctrine of immunity of municipal 
corporation from liability for neg¬ 
ligence of its officers does not apply 
where injury complained of is tak¬ 
ing or damaging of private proper¬ 
ty for public use without compensa¬ 
tion.—^Hagerman v. City of Seattle, 
66 P.2d 1152, 189 Wash. 694, 110 
A.L.R. 1110. 

Parovision restricted to municipal cor¬ 
porations 

Particular provision requiring mu¬ 
nicipal and other corporations to 
make just compensation for proper¬ 
ty taken. Injured, or destroyed was 
held inapplicable to commonwealth. 
—^In re Soldiers' and Sailors’ Me¬ 
morial Bridge on State St in City 
of Harrisburg, 162 A. 309, 308 Pa. 
487. 

78. Ala.—^Alabama Power Co. v. 
Christian, 112 So. 763, 216 Ala. 
160. 

Mich.—^Bator v. Ford Motor Co., 257 
N.W. 906, 269 Mich. 648. 

S.C.—Sheriff v. City of Easley, 183 
S.E. 311, 178 S.C. 504. 

Tenn,—^Tennessee Electric Power Co. 

V. Holt, 3 Tenn.App. 372. 

Tex.—^Hidalgo County Water Im¬ 
provement Dist. No. 2 V. Holder- 
baum, Com.App., 11 S.W.2d 506, 
affirming Holderbaum v. Hidalgo 
County Water Improvement Dist 
No. 2, Civ.App., 297 S.W. 865. 

Wash.—Conger v. Pierce County, 198 
P. 377, 116 Wash. 27, 18 A.L.R. 
393. 

79. Ala.—^McRea v. Marion County, 
133 So. 278, 222 Ala. 511. 

Ark.—Casey v. Douglas, 296 S.W, 705, 
173 Ark. 641—^Independence Coun¬ 
ty V. Lester, 293 S.W. 743, 173 Ark. 
796. 

Pla.—^Abell v. Town of Boynton, 117 
So. 507, 95 Fla. 984. 

Ga.—State Highway Board of Geor¬ 
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gia V. City of Baxley, 9 S.E.2d 266, 
190 Ga. 292. 

La.—De Moss v. Police Jury of Bos¬ 
sier Parish, 118 So. 700, 167 La. 
83, 68 A.L.R. 336, reversing and 
conforming to 120 So. 137, 9 La. 
App. 215. 

Md.—United Finance Corporation v. 
Royal Realty Corporation, 191 A. 
81, 172 Md. 138. 

Mich.—Board of Road Com’rs, Ma¬ 
comb County V. Vermander,' 219 N. 

W. 74, 242 Mich. 239. 

Miss.—^Herod v. Carroll County, 138 
So. 800, 162 Miss. 78. 

Mo.—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 
2d 104, 230 Mo.App. 1030. 

Neb.—^Heflin v. City of Lincoln, 268 
N.W. 364, 131 Neb. 484—Gledhill v. 
State, 243 N.W. 909, 123 Neb. 726— 
Soulek V. Stiefvater, 206 N.W. 740, 
114 Neb. 204—Weinel v. Box Butte 
County, 187 N.W. 939, 108 Neb. 
293. 

N.M.—Prank A. Hubbell Co. v. 
Gutierrez, 22 P.2d 225, 37 N.M. 
309. 

Pa.—Petition of Herrington, 109 A. 
791, 266 Pa. 88. 

Tex.—^Easter Oil Corporation v. Wil¬ 
barger County, Civ.App., 30 S.W. 
2d 438—San Jacinto Const. Co. v. 
Scanlan, Civ.App., 300 S.W. 220— 
Southern Surety Co. v. McGuire, 
Civ.App., 275 S.W. 845. 

20 C.J. p 646 note 94. 

Petltlouers having right of way 
The right of the owner to compen¬ 
sation is not affected by the fact 
that in opening a street the mu¬ 
nicipality acted upon the petition of 
persons having a right of way over 
the land.—Stillman v. City of Glean, 
171 N.Y.S. 445, 184 App.Div. 323, 
affirming 161 N.Y.S. 591, and reversed 
on other grounds 127 N.B. 267, 228 N. 
Y. 322. 

Private toads 

Statutes authorizing the estab¬ 
lishment of private roads contem¬ 
plate the payment of a just compen¬ 
sation to the owners of the land 
through which the road passes, and 
they cannot be established without 
such compensation except by con¬ 
sent of the owner.—^McCauley v. 
Dunlap, 4 B.Mon., Ky., 57. 

80. Pa.—^Hoffer v. Reading Co., 134 
A. 415, 287 Pa. 120—Petition of 
Herrington, 109 A. 791, 266 Pa. 88 
—Commonwealth v. Moore, 5 Pa. 
Dist. & Co. 36. 

20 C.J. p 647 note 95. 
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hence they do not necessitate compensation,but, 
if legally acquired private property is taken for a 
public use, it is immaterial as to the right to com¬ 
pensation whether it is taken for a purpose within 
the police power or for other public use.^® While 
it has been said that a public exigency will justify 
the legislature in restricting property rights to a 
certain extent without compensation,^3 according 
to other authority no emergency, however great, 
supersedes constitutional provisions requiring com¬ 
pensation for the public use of private property.®^ 
The constitutional requirement of just compensation 
is not limited by the power of congress to regulate 
interstate commerce nor is it suspended or su¬ 
perseded by the existence of a state of war.^® 

Injuries cognizable at common law or in equity 
are ordinarily not covered by constitutional provi¬ 
sions authorizing compensation for the public tak¬ 


ing or damaging of private property.®"^ Likewise 
the taking of property by the government under 
claim of right does gives a right of action for com¬ 
pensation;®® and the requirement of compensation 
does not entitle an owner of property condemned 
to damages where he has suffered no actual loss, as 
where such loss has been borne by another.®® 
Where the appropriation is made without authority 
no compensation can be recovered.®® 

§ 98. Statutory Provisions 

statutory provisions must conform to the constitu¬ 
tional guaranty of just compensation for property taken 
for public use and should be construed to achieve that 
result. 

The constitutional guaranty as to just compen-* 
sation for property taken for public use is para¬ 
mount to any statute, and a statute not in keeping 
with such guaranty is unconstitutional.®^ Accord- 


si. Mo.—Bellerlve Inv. Co. v. Kan¬ 
sas City, 13 S.W.2d 628, 321 Mo. 
969. 

Ordinance proUbitlnir stoxagre of 
antomohileB in buildings occupied for 
living quarters was not void as taJk- 
ing property without compensation. 
—Bellerive Inv. Co. v. Kansas City, 
supra. 

82. Ky.—^Taylor Coal Co. v. Board 
of Drainage Com'rs of Ohio Coun¬ 
ty, 225 S.W. S68, 189 Ky. 793. 

La.—^Pelt v. Louisiana State Live 
Stock Sanitary Board, App., 178 So. 
644. 

Wash.—State v. Natsuhara, 240 P. 

567, 136 Wash. 437. 

20 C.J. p 643 note 84 [dj. 

83. U.S.—Block V. Hirsh, 41 S.Ct. 
458, 256 U.S. 135, 65 L.Bd. 865, 
16 A.L.R. 165, reversing, D.C., 
Hirsh V. Block, 267 P. 614, 50 App. 
D.C. 56. 11 A.L.R. 1238, certiorari 
denied Block v. Hirsh, 41 S.Ct. 13, 
254 U.S. 640, 65 L.Ed. 452. 

Extent of infraction 

Although the legislature may au¬ 
thorize comparatively slight infrac¬ 
tions on the rights of individuals 
without compensation, the making of 
graver infractions without such com¬ 
pensation would violate constitution¬ 
al restrictions.—Saltonstall v. New 
York Cent. R. Co., 130 N.B. 185, 237 
M^ass. 391. 

Extreme necessity or danger 

It has been said that an exception 
to the requirement of compensation 
exists in cases of extreme necessity, 
time of war, or immediately pend¬ 
ing public danger.—^Brady v. Atlantic 
Works, C.C.Mass., 3 P.Cas.No.1,794, 2 
Ban. & A. 436, 4 Cliff. 408, reversed 
on other grounds 2 S.Ct. 225, 107 U.S. 
192, 27 L.Ed. 438. 

84. Ky.—Southern Ry. Co. v. Con¬ 


sumers* Fuel Co., 262 S.W. 581, 
203 Ky. 441. 

85. U.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co., Ill., 51 S.Ct. 169, 
282 U.S. 311, 75 L.Ed. 359, affirm¬ 
ing, D.C., Chicago, M., St. P. & P. 

R. Co. V. U. S., 33 F.2d 582—Mon- 
ongahela Nav. Co. v. U. S., Pa., 13 

S. Ct. 622, 148 U.S. 312, 37 L.Ed. 
463—U. S. V. Rock Royal Co-op., 
D.C.N.Y., 26 P.Supp. 534, modified 
on other grounds 59 S.Ct. 993, 307 
U.S. 533, 83 L.Ed. 1446, rehearing 
denied 60 S.Ct 66, 308 U.S. 631, 
84 L.Ed. 526, Dairymen’s League 
Cooperative Ass’n v. Rock Royal 
Co-op., 60 S,Ct. 66, 308 U.S. 631, 84 
L.Ed. 626, Producers Bargaining 
Agency v. Rock Royal Co-op., 60 
S.Ct 67, 308 U.S. 631, 84 L.Bd. 
526. 

Iowa.—State ex rel. Board of R. R. 
Com’rs of State of Iowa v. Stano- 
lind Pipe Line Co., 249 N.W. 366, 
216 Iowa 436, certiorari denied 
State of Iowa ex rel. Board of Rail¬ 
road Com’rs of State of Iowa v. 
Stanolind Pipe Line Co., 54 S.Ct. 
120, 290 U.S. 684, 78 L.Ed. 589. 

N.T.—^Public Service Commission, 
Second Dist., v. New York Cent. 
R. Co., 185 N.Y.S. 267, 193 App. 
Div. 615, reversing 183 N.Y. 799, 
112 Misc. 617, and affirmed 129 N. 
B. 465, 230 N.Y. 149, 14 A.L.R. 
449. 

86. U.S.—^U. S. V. McFarland, C.C.A. 
Md., 15 P.2d 823, certiorari grant¬ 
ed 47 S.Ct; 449, 273 U.S. 688, 71 
L.Ed. 841, certiorari revoked 48 S. 
Ct 27, 275 U.S. 485, 72 L.Ed. 386— 
U. S. V. McIntosh, D.C.Va., 2 P. 
Supp. 244, rehearing denied 3 P. 
Supp. 715, appeal dismissed, C.C.A., 
McIntosh V. U. S., 70 P.2d 507, cer¬ 
tiorari denied 55 S.Ct. 101, 293 U.S. 
686, 79 L,Ed. 682—National City 
Bank of New York v. U. S., C.C.A. 
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N.T., 275 F. 866, affirmed XT. S. v. 
National City Bank of New York, 
281 F. 754, error dismissed 44 S. 
Ct 32, 263 U.S. 726, 68' L.Ed. 

527. 

Compensation for property requisi¬ 
tioned in war see C.J.S. title War 
§ 23, also 67 C.J. p 376 note 64-p 
380 note 38. ' 

87. Utah.—^Lund v. Salt Lake Coun¬ 
ty, 200 P. 610, 58 Utah 546. 
sa U.S.—Blumenthal v. U.' S., D. 
C.Cal., 4 F.2d 808. 

Cal.—City of Los Angeles v. 
Harper, 33 P.2d 1029, 139 CaLApp. 
331. 

90. U.S.—Hooe v. U. S„ CtCl., 31 
S.Ct 85, 218 U.S. 322, 54 L.Ed. 
1055. 

20 C.J. p 646 note 93. 

91. U.S.—U. S. V. Rock Royal Co¬ 
op., D.C.N.Y., 26 P.Supp. 534, modi¬ 
fied on other grounds 69 S.Ct. 993, 
307 U.S. 533, 83 L.Ed. 1446, re¬ 
hearing denied 60 S.Ct. 66, 308 U. 
S. 631, 84 L.Ed. 526, Dairymen’s 
League Cooperative Ass’n v. Rock 
Royal Co-op., 60 S.Ct 66, 308 U.S. 
631, 84 L.Ed. 526, Producers Bar¬ 
gaining Agency v. Rock Royal Co¬ 
op., 60 S.Ct 67, 308 U.S. 631, 84 
L.Ed. 526. 

Ind.—Schnull v. Indianapolis Union 
Ry. Co., 131 N'.B. 51, 190 Ind. 572. 
S.C.—^Belton v. Wateree Power Co., 
115 S.B. 587, 123 S.C. 291. 

Statutes held not to violate provi¬ 
sion. 

(1) Generally. 

Ga.—Sheppard v. City of Edison, 132 
S.E. 218, 161 Ga. 907. 

N.J.—^Kantor v. City of Perth Am¬ 
boy, 10 A.2d 184, 123 N.J.Law 
504. 

N.Y.—^People ex rel. New York Cent. 
R. Co. V. Public Service Commis¬ 
sion, Second Dist, 191 N.Y.S. 636, 
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ingly a statute or ordinance authorizing the taking 
of private property for public use must be con¬ 
strued so as to comply with the constitutional re- 
quirement.92 a municipality cannot expend pub¬ 
lic money for compensation for the taking of pri¬ 
vate property or assume liability therefor except 
as prescribed by statute.^^ 

§ 99. -For Making Compensation 

A statute authorizing the taking of private property 
for public use must by its terms or by reference to other 


§ 99 

statutes or the constitution provide for certain and rea¬ 
sonable prompt compensation to the owner of the property 
taken or injured. 

A Statute authorizing an exercise of the power of 
eminent domain is inoperative and will not support 
condemnation proceedings unless it provides for 
certain and reasonably prompt compensation to the 
owner of the property taken, or to the owner of 
property injured, if the constitution requires com¬ 
pensation for injuring or damaging property as well 
as for property taken,and this rule applies al¬ 


ls 8 App.Div. 436, affirmed 134 N. 
E. 590, 232 N.Y. 606, and certiorari 
denied Public Service Commission 
of State of New York v. New York 
Cent. R. Co., 42 S.Ct. 314, 258 U.S. 
621, 66 L.Ed. 795—People v. 
Fritzsche, 183 N.Y.S. 641, 111 Misc. 
336. 

Pa.—Chester County Inst. Dist. v. 
Commonwealth, 48 Dauph.Co. 138. 

(2) Statutes providing for special 
assessments for street improvements 
and for enforcement of city’s assess¬ 
ment lien.—Riverside Park Co. v. 
City of Titusville, 151 So. 382, 113 
Pla. 207. 

(3) Statute entitling tenant of 
part of building to damages for 
change in grade was not unconstitu¬ 
tional as depriving owner of right 
to damages for loss of his interest. 
—103 Park Ave. Co. v. Exchange 
Buffet Corporation, 242 N.Y. 366, 152 
N.B. 117, reversing 210 N.Y.S. 897, 
214 App.Div. 785, and remittitur 
amended 154 N.E. 597, 243 N.Y. 541, 
Error dismissed 47 S.Ct. 668. 274 U. 
S. 722, 71 L.Ed. 1326. 

Statutes held to violate provisloiL 

(1) A statute authorizing actions 
and judgments against carriers for 
damages sustained by employees and 
others while railroad is being oper¬ 
ated by federal authorities, since It 
subjects railroad to liability for in¬ 
juries to former employee while 
property is under federal control. 
—Schumacher v. Pennsylvania R. 
Co., 175 N.Y.S. 84, 106 Misc. 664. 

(2) Permanent Improvement Loan 
Act, which permits charge on prop¬ 
erty exceeding benefit.—Crofts v. 
Board of Assessors of North Adams, 
158 N.B. 561, 281 Mass. 191. 

92. Conn.—Fourth Congregational 
Church V. Board’ of Street Com’rs 
of City of Hartford, 164 A. 884, 116 
Conn. 341. 

Fla.—Marvin v. Housing Authority 
of Jacksonville, 183 So. 145, 133 
Fla. 590. 

Ky.—Shannon v. Heringer, 111 S.W. 

2d 603. 271 Ky. 248. 

Mass.—Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

Tex.—^Allison v. Sutton County, Civ. 
App., 278 S,W. 928. 


Wash.—State ex rel. Washington Wa¬ 
ter Power Co. v. Superior Court for 
Grant County, 111 P.2d 577. 

Wls.—Stolze V. Milwaukee, etc., R. 
Co., 88 N.W. 919, 113 Wis. 44, 90 
Am.S.R. 833. 

Fartlcnlar statutes construed 

(1) Statute providing for town 
plan commission's allowance of 
‘^damages" in construction or alter¬ 
ation of highways was held to in¬ 
clude only such damages as would 
have been recoverable had construc¬ 
tion or alteration of highway been 
made by town without intervention 
of town plan commission.—Tyler v. 
Town of Darien, 162 A. 837, 115 Conn. 
611. 

(2) Other provisions construed. 
U.S.—Delaware River Joint Toll 

Bridge Commission. Pennsylvania- 
, New Jersey, v. Colburn, 60 S.Ct. 
1039, 310 U.S. 419, 84 L.Bd. 1287, 
reversing Colburn v. Delaware 
River Joint Toll Bridge Commis¬ 
sion, 8 A.2d 563, 123 N.J.Law 197, 
affirming Element v. Delaware Riv¬ 
er Joint Toll Bridge Commission 
Pennsylvania-New Jersey, 197 A. 
896, 119 N.J.Law 600, certiorari 
granted Delaware River Joint Toll 
Bridge Commission v. Colburn, 60 
S.Ct. 386, 308 U.S. 549, 84 L.Ed. 462. 
Mass.—F. F. Woodward Co. v. City 
of Fitchburg, 128 N.E. 419, 236 
Mass. 364. 

Or.—Barrett v. Union Bridge Co., 245 
P. 308, 117 Or. 566, 45 A.L.R. 521, 
denying rehearing 243 P. 93, 117 
Or. 220, 45 A.L.R. 521. 

93. N.H.—Goodrich Falls Electric 
Co. V. Howard, 171 A. 761, 86 N.H. 
512. 

94. Iowa.—^Draker v. Iowa Electric 
Co., 182 N.W. 896, 191 Iowa 1376. 

Mass.—In re Opinion of the Justices, 
14 N.E.2d 468, 300 Mass. 607— 
In re Mayor and Aldermen of 
Taunton, 194 N.E. 919, 290 Mass. 
118. 

Neb.—Elliott v. Wille, 200 N.W. 347. 
112 Neb. 78, reversing 198 N.W. 
861, 112 Neb. 78. 

N.J.—Passaic Consol. Water Co. v. 
McCutcheon, 144 A. 571, 105 N.J. 
Law 437, reversing In re Passaic 
Valley Water Commission, 142 A. 
905, 6 N.J.Misc. 747. 

Qm 


Pa.—^In re Philadelphia Parkway, be¬ 
tween Twentieth and Twenty-Sec¬ 
ond Sts., 145 A. 600, 295 Pa. 538, 64 
A.L.R. 542. 

R.I.—State Airport Commission v. 

May, 152 A. 225, 51 R.I. 110. 

Tenn.—^^Villiamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 
S.W. 714, 143 Tenn. 628. 

Va.—^Norfolk & W. Ry. Co. v. Not¬ 
tingham & Wrenn, 124 S.E. 398, 139 
Va. 748.' 

Wash.—In re Extension of Streets 
and.Sewers by City of Seattle, 197 
P. 784, 115 Wash. 535. 

20 C.J. p 647 note 97. 

“The statute authorizing the tak¬ 
ing must itself provide the means 
of securing just compensation, or 
compensation must be provided in 
some other statute forming a part 
of it, or whose procedure for ob¬ 
taining compensation has become by 
reference, or by the general law, a 
part of the act of taking, or provi¬ 
sion must be made under the general 
law for obtaining compensation 
which is applicable to all acts of tak¬ 
ing land in invitum.”—State v. Mc¬ 
Cook. 147 A. 126, 129, 109 Conn. 621, 
64 A.L.R. 1453. 

Filing of claims 

Statute relating to filing of claims 
in condemnation proceeding cannot 
be made instrument to violate spirit 
of constitutional reguirement of just 
compensation.—In re Triborough 
Bridge Approach, City of New York, 
288 N.Y.S. 697, 159 Misc. 617. 

Delay in payment 

(1) Legislature cannot take pos¬ 
sessory title to land for public use 
and indefinitely postpone payment.— 
Rutsen Estates v. Hudson County, 
131 A. 637, 102 N.J.Law 265. 

(2) If a statute be construed to 
mean that a sum awarded for lands 
condemned for a city street could 
not be collected until after the com¬ 
pletion of the work, it would fall as 
the taking of private property for 
public use without just compensa¬ 
tion.—Reiley V. City of Waterbury, 
111 A. 188, 95 Conn. 226. 

(3) However, it has been held that 
a provision deferring payment of 
compensation for a time sufficient to 
enable the state or municipality to 
collect, by the process of taxation 
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provided in the act, the money re¬ 
quired, is not unconstitutional, al- 
thouirh meanwhile no interest is al¬ 
lowed and the public assumes pos¬ 
session.—Hamersley v. New York, 
56 N.T. 633. 

(4) Also a statute authorizingr the 
condemnation of a twenty-flve-foot 
strip for power transmission lines, 
does not violate the constitution 
merely because payment for damages 
to crops is postponed until it actual¬ 
ly accrues.—^Draker v. Iowa Electric 
Co.. 182 N.W. 896, 191 Iowa 1376. 

(5) A statute providing that con¬ 
demnation proceeding should proceed 
to final Judgment after reasonable 
time had elapsed for completion of 
work upon property taken and that 
applicant should pay landowner com¬ 
pensation finally determined in such 
proceeding was not unconstitutional 
on ground that compensation was not 
required to be paid within reasonable 
time.—Simms v. Dillon, 193 S.E. 381, 
119 W.Va. 284. 113 A.I 1 .R. 787. 

Particiilar provisions held invalid 

<1) Statute which does not provide 
for the assessment of land at its fair 
cash value.—Bragg v. Yeargln. 238 
S.W. 78. 145 Tenn. 648. 

(2) Statute compelling owner of 
land taken in condemnation proceed¬ 
ings to pay taxes on land between 
date when owner loses possession 
and date when he receives payment 
of amount ultimately awarded as 
compensation for land or to compel 
owner to accept a deduction for such 
taxes from amount ultimately paid 
to him.—^In re South Carolina Public 
Service Authority, D.C.S.C., 37 F. 
Supp. 28. affirmed, C.C.A., Barnes v. 
South Carolina Public Service Au¬ 
thority, 120 P.2d 439. 

(3) A statute, declaring that one 
thereafter building on land within 
the lines of a street if extended shall 
not be entitled to damages for the 
improvement if the street is later ex¬ 
tended, is invalid, as depriving the 
owner of use without compensation. 
—^Kittinger v. Rossman, 112 A. 388, 
12 Del.Ch. 276. 

(4) Provision permitting state 
board to reconvey property taken in 
condemnation proceedings to owner 
and to allow board to set up, in miti¬ 
gation of damages, amount of prop¬ 
erty reconveyed was in violation of 
constitutional provision for payment 
of just compensation, since owner 
cannot be compelled to receive com¬ 
pensation in any other form than 
money.—^Rejmolds v. State Board of 
Public Roads. 194 A. 535, 59 R.I. 
120 . 

Statutes sufficieutly pxovldliifir for 
compensation 

(1) Statute providing that, in case 
of disagrreement on compensation for 
property taken by the city, the own¬ 
er xnay proceed in court for assess¬ 
ment of compensation, and for one 


year may not be deprived of pos¬ 
session without his consent, and may, 
have execution against the city on 
his judgment.—Joslin Mfg. Co. v. 
City of Providence, 43 S.Ct. 684, 262 

U. S. 668, 67 Ii.Ed. 1167, affirming 
Joslin Mfg. Co. V. Clarke, 114 A. 186, 
44 R.I. 31. 

(2) Statute providing that in as¬ 
certaining amount to be paid com¬ 
mittee of freeholders shall ascertain 
and assess damages, taking into con¬ 
sideration all circumstances of con¬ 
venience or injury, but shall allow at 
least cash value of land taken.— 
Huber v. Steel, 125 A. 673, 14 Del. 
Ch. 302. 

(3) Statute providing that Ifuid- 
owners can receive only compensa¬ 
tion for lands taken by public utili¬ 
ties for flowage, etc., is not invalid 
merely because under the Flowage 
Act owners are given compensation 
and fifty per cent additional.—^Rock¬ 
ingham County lilght & Power Co. 

V. Philbrick, 108 A. 813, 79 N.H. 279. 

(4) The legislature has power to 
authorize the condemnation of prop¬ 
erty on which a building is situated 
on payment of the cost of the land 
without the building and the cost of 
removing the building to other land 
and restoring it.—City of Goldsboro 
V. Holmes. 104 S.E. 140, 180 N.C. 
99. 

(5) Neither provision in statute 
that state should not be obligated for 
debts of public service authority, nor 
fact that a project allegedly might 
fail and that condemnee would be 
required to take back his land after 
it had been rendered worthless, 
would require holding that act was 
unconstitutional by reason of provi¬ 
sions therein permitting condemnor 
to enter upon and use the land 
upon payment or deposit of amount 
awarded by referee.—Oakland Club v. 
South Carolina Public Service Au¬ 
thority, C.C,A.S.C., 110 ■ F.2d 84, af¬ 
firming, D.C., 80 F.Supp. 334. 

(6) The right to compensation is 
not infringed by a statute providing 
for condemnation because the state 
highway commission might, after 
instituting proceedings, abandon 
them, and there is no provision for 
security that the money shall be 
forthcoming on assessment of com¬ 
pensation, the contingency that pro¬ 
ceedings may be abandoned being a 
burden which landowners must bear. 
—State Highway Commissioner v. 
Kreger, IQS' S.E. 217, 128 Va. 203. 

(7) Other statutes held sufilcient. 
U.S.—^Dohany v. Rogers, Mich., 50 

S.Ct. 299, 281 U.S. 362, 74 L.Ed. 

904, 68 A.L.R. 434, affirming, D.C., 

33 F.2d 918—Suncrest Lumber Co. 

V. North Carolina Park Commis¬ 
sion, D.C.N.C., 30 F.2d 121, ap¬ 
peal dismissed 50 S.Ct. 13, 280 U.S. 

615, 74 L.Ed. 656. 

on? 


Ark.—^Hogue v. Housing Authority of 
North Little Rock, 144 S.W.2d 49. 
Colo.—Post Printing ^ Publishing 
Co. V. City & Co’«tnty of Denver, 189 
P. 39, 68 Colo. 50. 

Conn.—Connecticut Light & Power 
Co. V. Town of Southbury, 111 A. 
360, 95 Conn. 88. 

Fla.—Marvin v. Housing Authority 
of Jacksonville, 183 So. 145, 133 
Fla. 590. 

Ind.—Storen v. Sexton, 200 N.E. 251, 

209 Ind. 589, 104 A.L.R. 1359. 
Iowa.—Draker v. Iowa Electric Co., 

182 N.W. 896, 191 Iowa 1376. 

Kan.—^Loomis v. City of Augusta, 99 
P.2d 988, 151 Kan. 343. 

Ky.—Shipp V. City of Lexington, 279 
S.W. 1094, 212 Ky. 702. 

Mo.—In re Kansas City Ordinance 
No. 39946, 252 S.W. 404, 298 Mo. 
569, 28 A.L.R. 295. 

N.J.—Borough of Oakland v. Board 
of Conservation and Development, 
118 A. 787, 98 N.J.Law 99, reversed 
on other grounds Same v. Board of 
Conservation and Development of 
New Jersey, 122 A. 311, 98 N.J. 
Law 806. 

N.M.—Gutierrez v. Middle Rio Grande 
Conservancy Dist., 282 P. 1, 34 
N.M. 346, 70 A.L.R. 1261, certio¬ 
rari denied 50 S.Ct. 168, 280 U.S. 
i 610, 74 L.Ed. 653. 

1 N.T.—^In re Grade Crossing Corners 
I of City of Buffalo, 206 N.T.S. 103, 

210 App.Div. 328, motion for leave 
to appeal granted in part 206 N.Y, 
S. 910, 211 App.Div. 840, and af¬ 
firmed 148 N.E. 727, 240 N.T. 612— 
Board of Black River Regulating 
Dist. V. Ogsbury, 196 N.Y.S. 281, 
203 App.Div. 43, affirmed 139 N.E. 
761, 236 N.T. 600—Taggarts Paper 
Co. V. State, 176 N.Y.S. 97, 187 
App.Div. 843—In re Land of Reflex 
Development Co. in Town of Tona- 
wanda, 217 N.T.S. 609, 127 Misc. 
852. 

N.C.—Yarborough v. North Carolina 
Park Commission, 145 S.E. 663, 196 
N.C. 284. 

Okl.—^Butterly v. Board of Com'rs of 
Garvin County, 13 P.2d 209, 157 
Okl. 161. 

S.C.—^Bvans v. Town of Edgefield, 
137 S.E. 208, 139 S.C. 36. 

Tex.—^Allison v. Sutton County, Civ. 

App., 278 S.W. 928. 

Va.—^Rudacille v. State Commission 
on Conservation and Development, 
etc., 166 S.E. 829, 155 Va. 808— 
State Highway- Commissioner v. 
Kreger, 105 S.E. 217, 128 Va. 203. 

W.Va.—^Bates v. State Bridge Com¬ 
mission, 153 S.E. 305, 109 W.Va. 
186—^McGibson v. Roane County 
Court, 121 S.E. 99, 95 W.Va. 338. 

ConslderatioiL of benefltz 

While landowner whose property is 
taken for public road has a constitu¬ 
tional right to compensation, yet, 
when the balance is struck between 
the damages and benefits conferred 
as authorized by statute, he has re: 
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though the taking is by the state under a direct leg- nothing in the statute which is repugnant to the 
islative resolve.^® The want of an express pro- constitution.^ 
vision for compensation in a special statute^® or 

an ordinance,®*^ or the insufficiency of such a pro- While the manner in which payment is to be 
vision,®^ is not necessarily fatal, if a general law made is ordinarily within the province of leg^sla- 
is in existence which provides for compensation in tive discretion,^ the method of compensation pre- 

the class of cases in question; and it has been held scribed must be such as to preserve inviolate to the 

that a statute will be read with the constitution so owner absolute assurance of compensation before 

as to supply the want in the former of an express he is required to surrender possession of his prop- 

provision for compensation,99 provided there is erty.^ So, where the constitution requires the mak- 


celved all to which he is entitled un¬ 
der the constitution.—Elks v. Board 
of Corners of Pitt County, 102 S.B. 
414, 179 N.C. 241. 

as. Me.—Comins v. Bradbury, 10 
Me. 447. 

96. Conn.—State v. McCook. 147 A. 
126, 109 Conn. 621. 64 A.L.H. 1453. 

Ky.—Bloxton v. State Highway 
Commission, 8 S.W.2d 392, 226 Ky. 
324. 

Tenn.—Town of Madisonville v. Ca¬ 
gle, 21 S.W.2d 385. 386, 159 Tenn. 
600, citing Corpus Juris—Stokes v. 
Dobbins, 13 S.W.2d 321, 158 Tenn. 
350. 

20 C.J. p 649 note 1. 

97. Ind.—General Outdoor Advertis¬ 
ing Co. V. City of Indianapolis, De¬ 
partment of Public Parks, 172 N. 
E. 309, 202 Ind. 85, 72 A.L.R. 453. 

20 C.J. p 649 note 2. 

9®. Neb.—^Johnson v. Platte Valley 
Public Power & Irrigation Dist., 
274 N.W. 386, 133 Neb. 97—State ex 
rel. Loseke v. Frlcke, 254 N.W. 409, 
126 Neb. 736. 

Provision fox supplexueutatiou 
Insufficient provision for compen¬ 
sation does not render a condemna¬ 
tion statute invalid where it is pro¬ 
vided that Such provision may be 
supplemented by terms of general 
law.—Tennessee Min. & Mfg. Co. v. 
Anderson County, 121 S.W,2d 543, 
173 Tenn. 497. 

99. Mo.—Little Tarklo Drain. Dist. 
No. 1 V. Richardson, 139 S.W. 576, 
237 Mo. 49. 

20 C.J. p 649 note 3. 

Inadequate provision fox valuation 
A statute providing for compensa¬ 
tion is not invalid because it pro¬ 
vides for arriving at the value of 
only physical property since the act 
only provides a method of procedure 
and must be read in the light of 
the constitutional provision for full 
compensation.—Bloxton v. State 
Highway Commission, 8 S.W.2d 392, 
225 Ky. 324. 
intention of legislature 
It will not be presumed that leg¬ 
islature intended to provide inade¬ 
quate compensation for damages in¬ 
cident to appropriation of road ma¬ 
terials, since statute must be rer 
garded as intended to comply with 
the constitutional requirement.—Alli¬ 


son v. Sutton County, Tex.Civ.App., 
278 S.W. 928. 

1. Pa.—In re Sharett’s Road, 8 Pa. 
St. 89. 

2. U.S.—In re Military Training 
Camp in Prince George County, 
Va., D.C.Va., 260 F. 986. 

3. Tenn.—^Liles v. Creveling, 268 S. 
W. 625, 151 Tenn. 61. 

Tex.—City of San Antonio v. Astoria, 
Civ.App.. 67 S.W.2d 321, 322, af¬ 
firmed 96 S.W.2d 783, 128 Tex. 284, 
rehearing denied 97 S.W.2d 944, 128 
Tex. 284. 

“The Legislature, under the grant 
of authority to prescribe appropriate 
proceedings for taking, may law¬ 
fully provide the method of secur¬ 
ing payment of compensation to the 
owner pending the final adjudication 
of the right to take and the amount 
of compensation, but this grant does 
not carry with it the right to pre¬ 
scribe any procedure which would 
lessen the absolute obligation of the 
taker to compensate the owner, ‘in 
money*, for the property taken.*'— 
City of San Antonio v. Astoria, su¬ 
pra. 

Particular provisions held sufficient 
<1) Appropriation by congress fur¬ 
nishes adequate security for payment 
since such appropriation is back of 
the obligation to pay for whatever 
is taken in pursuance of the .au¬ 
thorized purpose.—^U. S. v. Meyer, C. 
C.A.I11., 113 F.2d 387. 

(2) Provision for payment before 
entry or passage of title is suffi¬ 
cient. 

U.S.—Oakland Club v. South Caro¬ 
lina Public Service Authority, C.C. 
A.S.C., 110 F.2d 84, affirming, D. 
C., 30 F.Supp. 334—Suncrest Lum¬ 
ber Co. V. North Carolina Park 
Commission, D.C.N.G., 30 F.2d 121, 
appeal dismissed 50 S.Ct. 13, 280 
U.S. 615, 74 L.Ed. 656. 

Va.—State Highway Commissioner v. 
Kreger, 105 S.E. 217, 128 Va. 203. 

(3) That city shall deposit com¬ 
pensation assessed is sufficient pro¬ 
vision for payment of owner's dam¬ 
ages since, if deposit is insufficient 
judgment is collectable as a general 
debt.—City of Nashville v. Dad’s 
Auto Accessories, 285 S.W. 52, 154 
Tenn, 194, error dismissed Dad's Auto 
Accessories v. City of Nashville, 47 
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S.Ct. 20, 273 U.S. 770, 71 L.Ed. 

883. 

(4) Statute providing that title to 
land taken should pass to govern¬ 
ment before payment of compensa¬ 
tion as determined by jury trial does 
not violate constitutional provision 
for just compensation where public 
faith and credit is pledged to rea¬ 
sonably prompt ascertainment and 
payment and there is adequate pro¬ 
vision in the statute for enforcement 
of the pledge by judicial proceeding. 
—Tearsley v. W. A.' Ross Const. Co., 
Neb., 60 S.Ct. 413, 309 U.S. 18, 84 
L.Ed. 554, affirming, C.C.A., W. A. 
Ross Const. Co. v. Tearsley, 103 F. 
2d 589, certiorari granted Tearsley 
V. W. A. Ross Const. Co., 60 S.Ct. 89, 
308 U.S. 538, 84 L.Ed. 454—U. S. v. 
McIntosh, D.C.Va., 2 F.Supp. 244, 
rehearing denied 3 F.Supp. 715, ap¬ 
peal dismissed, C.C.A., McIntosh v. 
U. S., 70 P.2d 507, certiorari denied 
55 S.Ct. 101, 293 U.S. 586, 79 L.Ed. 
682—^U. S. V. Prince William County, 
D.aVa., 9 F.Supp. 219, affirmed, C. 

C. A., Prince William County v. U. S., 
79 P.2d 1007, certiorari denied 56 S. 
Ct. 590, 297 U.S. 714, 80 L.Ed. 1000. 

(5) Statute providing emergency 
method of advance taking under 
which filing of declaration as to es¬ 
timated value of property and de¬ 
posit in court of such sum vests fee 
In the government with right in 
landowner to have full value ascer¬ 
tained and judgment secured, against 
government for unpaid amount with 
interest, is valid, since on the tak¬ 
ing there is a pledge to pay which 
becomes complete and definite when 
ascertainment of just compensation 
has been duly had. 

U.S.—^Hessel v. A. Smith & Co., D. 

C.I11., 15 F.Supp. 953. 

D. C.—^Potomac Electric Power Co. v. 

U. S.. 85 F.2d 243, 66 App.D.C. 77, 

certiorari denied 57 S.Ct. 27, 299 

U.S. 565, 81 L.Bd. 416—Lee v. U. 

S., 58 F.2d 879, 61 App.D.C. 153. 

Payment out of bond issue 

(1) Provision for bond issue to 
raise money to be deposited' to ob¬ 
tain Immediate possession of lands, 
subject of condemnation proceedings 
is valid.—^Los Angeles County v. 
Hunt, 247 P. 897, 198 Cal. 753. 

(2) So questions as to how much of 
money deposited in court was raised 
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ing of payment or the giving of security before- the 
actual taking of the property, the statute providing 
for condemnation must conform thereto.*^ In any 
case, the legislature must provide for the payment 
of the compensation within a reasonable time and 
cannot fix the compensation at a sum to be paid 
annually during a stated number of years or during 
the continuance of the use of the property.® 

The legislature may not by enactment exclude 
whatever is an essential element in making full 
compensation.® Compensation need not, however, 
be provided for consequential injuries, where the 
constitution does not require compensation for in¬ 
juring or damaging property, but only for taking.^ 
A special statute is not unconstitutional because it 
fixes the maximum compensation to be paid for the 
property taken.® 


The measure of compensation in proceedings by 
the United States may be different from that in 
condemnation proceedings by the state,® and the 
amount to be paid is not subject to regulation by 
the state in which the property taken is located.^® 

I 100. -For Determining Compensation 

A statute authorizing the taking of private property 
for public use must make provision for a certain and 
adequate remedy by which compensation may be de¬ 
termined and by which the owner may procure the com¬ 
pensation. 

A statute authorizing the taking of private prop¬ 
erty for public use must not only provide for the 
payment of‘compensation but also make provision 
for a certain and adequate remedy by which the 
compensation may be determined and by which the 
owner may procure the compensation.^^ The fail- 


by bonds, as provided by statute, 
and how much otherwise, or manner 
in which either was obtained or 
spent, cannot be'raised in action in 
eminent domain.—^Public Service Co. 
of Colorado v. City of Loveland, 245 
P. 493. 79 Colo. 216. 

(3) Statute is not unconstitutional 
because authorizing payment of the 
compensation awarded from the pro¬ 
ceeds of utility bonds payable out 
of revenues from the properties ac¬ 
quired, since owner cannot be forced 
to relinquish possession until he re¬ 
ceives payment.—State ex rel. Wil- 
lapa Electric Co. v, Superior Court in 
and for Pacific County, 83 P.2d 742, 
196 Wash. 623. 

4i Ohio.—State v. Otter, 140 N.E. 

399, 106 Ohio St. 415. 

Statute held sniBLcient 
Minn.—^Dow Arneson Co. v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 
164—In re' Improvement of Third 
St., St. Paul, 225 N.W. 86. 177 Minn. 
146, 74 A.L.R. 561. 

SxceptlozL to xequlremeiLt 
A statute is valid notwithstand¬ 
ing it provides for the taking of 
property without first making com¬ 
pensation where it comes within an 
exception to the constitutional re¬ 
quirement in that the property is 
taken for the purpose of making or 
repairing roads.—Waid v. Heistand, 
174 N.E. 139, 122 Ohio St. 615. 

5. Conn.—^Waterbury v. Platt, 56 A. 

856, 76 Conn. 435. 

20 C.J. p 649 note 6. 

8l N.J.—^New Jersey Water Service 
Co. V. Borough of Butler, 148 A. 
616, 105 N.J.Law 563, reversing 143 
A. 759, 106 N.J.Law 40. 

Va.—Shirley v. Russell, 140 S.E. 
816, 149 Va. -658—City of Rich¬ 
mond v. Goodwyn, 112 S.E. 787, 132 
Va. 442. 

Statutes held sufficient 

(1) Generally.—^Miller Levee Dist. 


No. 2 V. Wright. Ill S.W.2d 469, 195 
Ark. 295. 

(2) Statute failing to provide for 
loss to business arising from con¬ 
demnation of land for public use 
does not conflict with constitutional 
provision requiring just compensa¬ 
tion.—State Airport Commission v. 
May, 152 A. 225, 51 R.I. IIV. 

(3) The construction of a statute 
as excluding consideration of bene¬ 
fits in determining the amount of 
compensation of land taken for a 
highway does not violate the consti¬ 
tutional requirement of just compen¬ 
sation.—State V. Reid, 186 N.E. 449, 
204 Ind. 631, 86 A.L.R. 1442. 

(4) Legislature presumed to have 
intended that “fair and just compen¬ 
sation” for road material taken 
should include damages to land re¬ 
sulting from the taking.—^Allison v. 
Sutton County, Tex.Civ.App., 278 S.W. 
928. 

7. Iowa.—Merchants' Union Barb 
Wire Co. v. Chicago, etc., R. Co., 28 
N.W. 494, 70 Iowa 106—Gage v. 
Parry, 29 N.W. 822, 69 Iowa 605. 

20 C.J. p 649 note 99. 

Chang'e of grade 

Since the owner of property can 
recover damages resulting from 
change in the street grade only if 
they . are expressly authorized by 
the legislature, it was competent for 
the legislature to place such limita¬ 
tions on the right to recover such 
damages as it saw fit.—People ex rel. 
Architects’ Offices v. Ormond, 194 N. 
Y.S. 881, 201 App.Div. 787. 
a D.C.—U. S. V. 2,271.29 Acres, 
More or Less, of Land in La 
Crosse, Trempeleau, Vernon, and 
Grant Counties, Wis., D.C.Wis., 31 
P.2d 617. 

20 C.J. p 649 note 7. 

“This is not a case where attempt 
is made by legislation to fix or lim¬ 
it the just compensation to be paid 
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for private property condemned. 

. The provision authorizing 
the Secretary to purchase at a cost 
not to exceed a specified amount has 
nothing to do with the Judicial as¬ 
certainment of just compensation for 
the property condemned. ... It 
is not necessary that the exact 
amount required shall be appro¬ 
priated or that legislation shall in¬ 
dicate no limit upon the expenditure 
for property to be taken.”—Albert 
Hanson Lumber Co. v. U. S., La., 43 
S.Ct 442, 444, 261 U.S. 681, 67 L.Bd. 
809, affirming, C.C.A., 277 P. 894. 
n^lmltixig expenditure 
That congress, by statute, limited 
expenditure of money therein and 
theretofore made, did not render in¬ 
valid law providing for taking of 
land.—Henry v. U. S., C.C.A.Pa., 46 
P.2d 640. 

9. U.S.—Nahant v. U. S., Mass., 136 
F. 273, 70 C.C.A. 641, 69 L.R.A. 
723, reversing, D.C., 128 F. 185, and 
modified on other grounds, 153 F. 
620, 82 C.C.A. 470. 

10. U.S.—^U. S. V. Alcorn, C.C.A.Or., 
80 F.2d 487. 

11. Ind.—Schnull v. Indianapolis 
Union Ry. Co., 131 N.E. 61, 190 Ind. 
572. 

Tenn.—Bragg v. Yeargin, 238 S.W. 

78, 145 Tenn. 643—Wright v. Don- 
• ald^on, 230 S.W. 605, 144 Tenn. 
255—^Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 
S.W. 714, 143 Tenn. 628—State 

Highway Department v. Mitchell’s 
Heirs, 216 S.W. 336, 142 Tenn. 
58. 

Tex.—^Lone Star Gas Co. v. City of 
Fort Worth, Com.App., 98 S.W. 
2d 799, 802, quoting Corpus Jo- 
xls. 

W.Va.—McGibson v. Roane County 
Court, 121 S.E. 99, 95 W.Va, 338. 
20 C.J. p 650 note 8. 
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ure of a special statute to provide a method of as¬ 
certaining* damages does not invalidate it, however, 
if adequate provision is made in an existing gen¬ 
eral law.i2 

The legislature may ordinarily prescribe the pro¬ 
cedure by which compensation shall be determined, 
and if the method prescribed is reasonable and ad¬ 
equate to protect the owner’s right to just compen¬ 
sation it cannot be held invalid.i^ The legislature 
need not employ the courts to determine what is 
fair and adequate compensation but need only pro¬ 
vide an impartial tribunal or instrumentality, such 
as a jury, commission, or other body, before which 
the property owner has ample opportunity to pre¬ 
sent his case.15 However, a provision for an ex 
parte proceeding is insufficient;!® nor can the leg¬ 
islature authorize a person to serve as judge, ju¬ 


ror, or commissioner in a case in which he is di¬ 
rectly, substantially, and vitally interested.!’^ Ac¬ 
cording to some decisions, it is not enough that the 
landowner may obtain his compensation by an ac¬ 
tion for the wrong done;!^ but it has been held 
that a law is constitutional which compels the own¬ 
er to institute proceedings to have his compensation 
assessed, or an action for damages,!® although there 
is authority to the contrary.20 

While it has been held that the legislature has 
the right within due limitations to fix rules for the 
ascertainment of just compensation,®! it is also held 
that the ultimate determination of what constitutes 
just compensation is a purely judicial function,®® 
and that the legislature has no power to fix such 
compensation or the rules by which it shall be 
measured.®® 


Chansre of remedy 
The lesrislature cannot, on the 
pretense that a particular statute 
amounts only to a change of reme¬ 
dy, subject landowner’s right to 
damages for property damaged or 
taken for public use to chance and 
make payment uncertain and prob¬ 
lematical.—People ex rel. O’Meara v. 
Smith, 29 N.E.2d 274. 374 Ill. 286. 
Particnlar provisions held snflloient 

(1) Generally. 

U.S.—U. 'S. V. Hess. C.C.A.Mo., 71 
P.2d 78, denying rehearing 70 P.2d 
142—Liberty Cent. Trust Co. v. 
Greenbrier College for Women, D. 
C.W.Va., 50 F,2d 424, affirmed 61 
S.Ct. 493, 283 U.S. 800, 75 L.Ed. 
1422. 

Ark.—Dickson v. Board of Directors 
of Long Prairie Levee Dist., 225 
S.W. 12, 146 Ark. 14—Dickerson v. 
Tri-County Drainage Dist., 212 S. 
W. 334, 138 Ark. 471. 

Iowa.—Brown v. Davis County, 195 
N.W. 363, 196 Iowa 1341. 

Mass.—Frost Coal Co. v. City of 
Boston, 156 N.E. 676, 259 Mass. 
354. 

(2) Statute directing commission¬ 
ers to examine location of drain¬ 
age works and report lands injured 
and amount of injury, and to award 
to each tract damages so deter¬ 
mined, and giving owner a Jury 
trial in district court on that issue. 
—^Drainage Dist. No. 2 of Canyon 
County V. Extension Ditch Co., 182 
P. 847, 32 Idaho 314. 

(3) Under statute giving the court 
of claims jurisdiction of claims 
against the United States, the gov¬ 
ernment promises Just compensation 
for property taken for public use 
and provides a complete remedy.— 
Tearsley v. W. A. Ross Const. Co., 
Neb., 60 S.Ct. 413, 309 U.S. 18, 84 
L.Ed. 554, affirming, C.C.A., W. A. 
Ross Const. Co. v. Yearsley, 103 F. 
2d 589, certiorari granted Tearsley v. 


W. A. Ross Const. Co., 60 S.Ct. 89, 
308 U.S. 538. 84 L.Ed. 454. 

(4) Statute providing for ascer¬ 
tainment of compensation “in such 
manner as may be prescribed by 
law,’’ and declaring that claims for 
damages not filed within twenty 
days after notice be barred, was not 
unconstitutional in that the owner 
might be deprived of his property 
by a mere nonaction without affirma¬ 
tive act on his par^—^Petet v. Mc- 
Clanahan, 249 S.W. 917, 297 Mo. 677. 

12. Tenn.—Town of Madisonville v. 
Cagle, 21 S.W.2d 385, 159 Tenn. 
600—Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 
228 S.W. 714, 143 Tenn. 628. 

20 C.J. p 651 note 14. 

13. Ky.—Henderson, etc., R. Co. v. 
Dickerson, 17 B.Mon. 173, 66 Am.D. 
148. 

Bemedy left to legislature 
A constitutional provision that 
private property shall not be taken 
or damaged for public use without 
Just compensation relates entirely to 
the right of the owner to have com¬ 
pensation and has nothing to do 
with the owner’s remedy, which is 
left to the legislature.—^Dickerson v. 
Tri-County Drainage Dist., 212 S.W. 
334, 138 Ark. 471. 

14. U.S.—Hessel v. A. Smith & Co., 
D.C.I11., 15 F.Supp. 953. 

Mo.—Petet V. McClanahan, 249 S.W. 
917, 297 Mo. 677. 

Or.—Smith v. Hurlburt, 217 P. 1093, 
108 Or. 690. 

Tenn.—^Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 228 
S.W, 714, 143 Tenn. 628. 

15. Minn.—^Barmel v. Minneapolis- 
St. Paul Sanitary Dist., 277 N.W. 
208. 201 Minn. 622. 

16. Wis.—^Powers v. Bears, 12 Wis. 
213, 78 Am,D. 733. 

20 C.J. p 651 note 10. 

17. N.T.—Orange County v. Storm 
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King Stone Co., 128 N.E. 677, 229 
N.Y. 460, reversing 181 N.T.S. 660, 
191 App.Div. 329. 

Statute held not invalid 
Statute requiring a bond from cer¬ 
tain citizens guaranteeing that the 
land could be acquired at an amount 
not exceeding the sum appropriat¬ 
ed, was not rendered invalid be¬ 
cause the citizens who had signed 
the guaranty bond thereby became in¬ 
terested in reducing the value of 
the lands sought to be taken by con¬ 
demnation so as to render the own¬ 
ers thereof unable to secure ade¬ 
quate compensation, since, if such 
were the fact, a change of venue 
might be taken.—Cochran v. Cava¬ 
naugh, Tex.Civ.App., 252 S.W. 284. 

18. Mass.—Atty.-Gen. v. Old Colony 
R. Co., 35 N.B. 252. 160 Mass. 62, 
22 L.R.A. 112. 

20 C.J. p 651 note 11. 

19. U.S.—Crozler v. Fried. Krupp 
Aktiengesellschaft, 32 S.Ct. 488, 224 
U.S. 290, 56 L.Bd, 771, reversing 32 
App.D.C. 1, 15 Ann.Cas. 1108. 

20 C.J. p 651 note 12. 

20. Wis.—^Newell v. Smith, 15 Wis. 

101 . 

20 C.J. p 651 note 13. 

21. Ala.—^Pickens County v. Jordan, 
196 So. 121, 239 Ala. 589. 

22b Mich.—Board of County Road 
Commissioners of Macomb Coun¬ 
ty V. Blbanowski, 212 N.W. 975, 
238 Mich. 29—^Hendershott v. Rog¬ 
ers, 211 N.W. 905, 237 Mich. 338. 
R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 
R.I. 269. 

23. U.S.—U. S. V. New River Col¬ 
lieries, N.J., 43 S.Ct. 565, 262 U.S. 
341, 67 L.Ed. 1014, affirming, C. 
C.A., 276 F. 690—^Monongahela 

Navigation Co. v. U S., Pa., 13 S. 
Ct. 622, 148 U.S. 312, 37 L.Ed. 463 
—Railway Steel Spring Co. v. Chi- 



EMINENT DOMAIN 


29 C.J.S. 


§ 101 


§ 101. -Designation of Fund for Com¬ 

pensation 

Generally a statute authorizing the taking of private 
property for public use must make provision for some 
definite and certain fund out of which compensation shall 
be paid, but it is sufficient If payment is made a charge 
on the public treasury and it is unnecessary that there 
be a prior appropriation of the amount required if pay¬ 
ment is otherwise assured. 

A statute authorizing the taking of private prop¬ 
erty for public use must make provision, not only 
for an assessment and collection of compensation, 
but also for some definite and certain fund out of 
which it shall be paid,24 except where the compen¬ 
sation is to be paid before the land can be taken.25 
It is sufficient if the payment is made a charge on 
the public treasury of the government, general or. 
local, which exercises the power, or on the fund 
raised by it by general taxation but it has been 
held that a law which authorizes the taking of land 
without the pledge of the credit of the state or one 
of its political divisions for the payment of com¬ 
pensation, and which remits the owner for his sole 
remedy to a limited appropriation,27 or to a fund 


to be obtained by taxation, according to benefits, of 
specified lands in a limited assessment district,28 is 
not such a sure and adequate provision for compen¬ 
sation as is required by the constitution. If, how¬ 
ever, the entire taxable property of the municipal¬ 
ity is ultimately liable for the payment of the judg¬ 
ment should the special fund or assessment prove 
insufficient, the provisions are not unconstitution¬ 
al,29 and it has been held that a provision in a 
street opening statute for payment of compensa¬ 
tion by the city at large, or by the property owners 
benefited, according to the decision of the council 
by ordinance, is sufficient.^® 

There need be no prior appropriation of money 
to pay for the lands taken where the statute gives 
a complete system for ascertaining and securing 
payment,®^ or where the statute establishes a fund 
out of which appropriations for compensation are 
made by other statutory provisions.22 Likewise it 
is not necessary that the exact amount required 
shall be appropriated, provided there is otherwise 
sufficient assurance of payment of just compensa- 
tion,23 as where the credit of the state is sufficient- 


cago & B. I. R. Co., D.C.I11.. 261 P. 
690. 

La,—Lafayette Parish Police Jury v. 

Martin, 74 So. 170, 140 La. 848. 
Va.—Norfolk & W. Ry. Co. v. Not¬ 
tingham & Wrenn, 124 S.B. 398, 139 
Va. 748. 

24. Tenn.—^Bragg v. Teargln, 238 S. 

W, 78, 145 Tenn. 643. 

20 C.J. p 651 note 15. 

Ezistence of appropiiatiou 

Power of park commission to ap¬ 
propriate land depends on appropria¬ 
tion of money measurably adequate 
to justify such action, although fact 
that amount of money appropriated 
is insufficient does not necessarily 
make taking void.—^Pauchogue Land 
Corporation v. Long Island State 
Park Commission, 152 N.B. 451, 243 
N.Y. 16. modifying 213 N.T.S. 501, 
215 App.Div. 816, and reargument 
denied 154 N.B. 597, 243 N.Y. 542, * 

Pnnds derived from tax 
Property owners could not defeat 
condemnation proceeding by state 
road commission on ground that 
commission has no authority to dis¬ 
burse funds for such purposes, since 
funds derived from tax on motor 
fuels and licenses are available to 
commission for payment of its ob¬ 
ligations.—^Barnes v. Wade, 58 P.2d 
297, 90 Utah 1. 

2&m Neb.—^Johnson v. Platte Valley 
Public Power & Irrigation List., 
274 N.W. '386. 133 Neb. 97. 

20 C.J. p 651 note 16. 

!RLat a statute restricts the fluids 
out of which payment for property 
is to be ms^e, so that^it is payable] 


' only from revenues derived from the 
operation of such property, does not 
per se render the statute invalid 
for insufficiency of a fund to pro¬ 
vide just compensation where pos¬ 
session of the property cannot be 
taken from the owner until compen¬ 
sation is paijd.—^Johnson v. Platte 
Valley Public Power & Irrigation 
Dist., supra—State ex rel. Loseke v. 
Pricke, 254 N.W. 409, 126 Neb. 736. 

2S. U.S.—^Liberty Cent. Trust Co. v. 
Greenbrier College for Women, D. 
C,W.Va., 60 F,2d 424, 429, citing 
Corpus Juris. 

Tenn.—^Baker v. Donegan, 47 S.W.2d 
1095, 164 Tenn. 625, affirmed 52 
S.W.2d 152, 164 Tenn. 626—Wil¬ 
liamson County v. Franklin & 
Spring Hill Turnpike Co., 228 S. 
W. 714, 143 Tenn. 628—State High¬ 
way Department v. Mitcheirs 
Heirs. 216 S.W. 336, 142 Tenn. 58. 
20 C.J. p 651 note 17. 

▲ provision for the issue of city 
bonds to pay damages for property 
taken amply protects the property 
owner whose land is taken.—^Matter i 
of Gilroy, 62 N.Y.S. 990, 32 App.Div. i 
216. 

27. Conn.—State v. McCook, 147 A. 
126, 109 Conn. 621, 64 A.L.R. 1453. 

28. Tenn.—^Wright v. Donaldson, 230 
S.W. 605, 144 Tenn. 265. 

20 C.J. p 652 note 18. 

29- Tenn.—Crockett County v. Wal¬ 
ters, 95 S.W.2d 305, 170 Tenn. 337. 
20 C.J. p 652 note 19. 

3a Pa.—Bates v. Titusville, 3 

Pittsb. 434. 
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[ 31. N.Y.—^Pauchogue Land Corpora¬ 
tion V. Long Island State Park 
Commission, 152 N.B. 451, 243 N. 
Y. 15, modifying 213 N.Y.S. 501, 
215 App.Div. 816, and reargument 
denied 154 N.B. 597, 243 N.Y. 542. 
20 C.J. p 652 note 21. 

“We may assume that compensa¬ 
tion need not be specifically provid¬ 
ed by an appropriation of moneys 
therefor before the property is ap¬ 
propriated. The faith of the state 
may be ample security if it opens the 
door to the claimant to obtain the 
obligation of the state to pay. It 
may be assumed that it will faith¬ 
fully meet its obligations thus es¬ 
tablished.”—^Pauchogue Land Corpo¬ 
ration V. Long Island State Park 
Commission, 152 N.B. 451, 453, 243 
N.Y. 15, modifying 213 N.Y.S. 501, 
215 App.Div. 816, and reargument 
denied 154 N.B. 597, 243 N.Y. 542. 

sa S.D.—State v. Sayer, 177 N.W. 
807, 43 S.D. 45. 

sa U.S.—^Albert Hanson Lumber 
Co. V. U. S., La., 43 S.Ct. 442, 261 
U.S. 581, 67 L.Ed. 809, affirming, 
C.C.A., 277 F. 894. 

Xnsufficleut aanouut available 
That money available for land 
taken for park was insufficient did 
not necessarily invalidate taking.— 
Flagg V. Moses, 230 N.Y.S. 179, 132 
Misc. 494. affirmed 233 N.Y.S. 753, 225 
App.Div. 887. 

Other appropidatioiL 
Court of claims* Judgment for land 
taken by state was payable out of 
appropriation to pay court of claims' 
Judgments, where direct appropria- 
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ly pledged to pay for all property taken and pay¬ 
ment is not limited to the amount appropriated.^^ 
However, where the statutes provide that no com¬ 
pensation may be recovered out of the state treas¬ 
ury except by an appropriation law, a statute au¬ 
thorizing condemnation for state purposes is invalid 
unless accompanied by an appropriation sufficient 
to cover any damages which the landowner may 

suffer.^5 

§ 102. - Imposition of Conditions 

The legislature may not impose such conditions on the 
right of recovery for property taken as would violate the 
constitutional requirement of Just compensation. 

The legislature may not impose such conditions 
B. PROPERTY OR RIGHTS FOR WHl 
§ 104. In General 

Generally compensation must be made for all kinds 
of property, and every kind of right or interest in prop¬ 
erty which has a market value. 

As a general rule, just compensation must be 
made for the taking of all kinds of property, and of 
any kind of right or interest in property which has 
a market valued although it has been held that the 


§ 104 

on the owner’s right of recovery for property taken 
as would violate the constitutional requirement of 
just compensation.36 

§ 103. - Curative Acts 

Defects in a statute with respect to provisions for 
compensation may ordinarily be cured by subsequent 
statute or by amendment of the original act. 

Defects in a statute with respect to its provisions 
for compensation for property taken for public use 
may be cured by a subsequent statute, or by an 
amendment of the original act,^'^ but the subsequent 
act will not cover cases in which the land was taken 
prior to its passage.®^ 

H COMPENSATION MUST BE MADE 

existence of value alone does not generate interests 
protected by the constitution against diminution by 
the government.^® The term “property” as used in 
constitutional provisions requiring compensation 
includes not only the thing owned, that is, the 
tangible subject matter of corpus,^^ but also every 
right which accompanies ownership and is incident 
thereto, such as the right to use, dispose of, and 


tion to acquire such land was Insuffi¬ 
cient.—^Burnham v. Bennett, 252 N. 
Y.S. 788, 141 Misc. 514, affirmed 256 
N.Y.S. 938, 236 App.Div. 751, affirmed 
182 N.E. 222, 259 N.Y. 655. 

94. Conn.—Stock v. Cox, 6 A.2d 346, 
125 Conn. 405. 

Pa.—Commonwealth v. Stephens, 173 
A. 869, 114 Pa.Super. 126, appeal 
dismissed Stephens v. Common¬ 
wealth of Pennsylvania, 55 S.Ct. 
353, 294 U.S. 691, 79 L.Ed. 1231. 
Inadvertent act of official 
While it is state officials’ duty to 
keep within appropriation made for 
acquiring^ land, if they inadvertently 
exceed appropriation to extent not 
designed or unreasonable, or suffi¬ 
cient to put owner on notice, state’s 
credit is pledged to pay deficiency. 
—^Burnham v. Bennett, 252 N.Y.S. 
788, 141 Misc. 514, affirmed 256 N. 
Y.S. 938, 235 App.Div. 751, affirmed 
182 N.E. 222, 259 N.Y. 655. 

35. U.S.—Rockaway Pac. Corp. v. 
Stotesbury, D.C.N.Y., 255 F. 345. 

38. Mo.—^Barker v. St. Louis Coun¬ 
ty, 104 S.W.2d 371, 340 Mo. 986. 
Requiring owner to prosecute claim 
within time limited see infra § 
208. 

Prescribed procedure 
Taking of private property for 
public use without compensation to 
owner is insufficient to establish 
unconstitutional taking or damag¬ 
ing where owner fails to seek Just 


compensation by following procedure 
established by law.—Sherer v. City 
of Laguna Beach, 57 P.2d 157, 13 
Cal.App.2d 396. 

37. Conn.—Harding v. Stamford 
Water Co., 41 Conn. 87. 

3& Minn.—^Henderson v. Minneap¬ 
olis, 20 N.W. 322, 32 Minn. 319. 
N.H.—Willey v. Epping, 16 N.H. 58. 
20 C.J. p 653 note 24. 

33. Conn.—Campbell v. City of New 
Haven, 126 A. 650, 651, 101 Conn. 
173. 

Miss.—Campbell v. Covington Coun¬ 
ty, 137 So. Ill, 161 Miss. 374. 
Okl.—Miller v. Durrill, 55 P.2d 953, 
176 Okl. 402—State v. Oklahoma 
Ry. Co., 4 P.2d 1009, 153 Okl. 76. 

40. U.S.—^Reichelderfer v. Quinn, 53 
S.Ct. 177, 287 U.S. 315, 77 L.Ed. 
331, 83 A.L.R. 1429, reversing 53 
F.2d 1079, 60 App.D.C. 325, cer¬ 
tiorari granted 52 S.Ct. 457, 285 
U.S. 535, 76 L.Ed. 929, and fol¬ 
lowing, D.C., Quinn v. Dougherty, 
30 F.2d 749, 58 App.D.C. 339. 

New rights in old values 
Beyond traditional boundaries of 
common law, only some imperative 
Justification in policy will lead 
courts to recognize new property 
rights in old values, especially 
where value was both created and 
diminished as incident of govern¬ 
ment operations.—^Reichelderfer v. 
Quinn, 53 S.Ct. 177, 287 U.S. 316, 77 
L.Ed. 331, 83 A.L.R. 1429,^ revers- 
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inf 53 F.2d 1079, $0 AppJD.a 335. 
certiorari granted 52 S.Ct. 457, 285 
U.S. 535, 76 L.Ed. 929, and follow¬ 
ing, D.C., Quinn v. Dougherty, SO 
F.2d 749, 58 App.D.C. 339. 

Absence of legal right 

“The owner . [must have] 

such a fixed right in the property as 
to insist upon its maintenance in 
its then condition. One cannot be 
damaged in a legal sense through 
the destruction of property which 
he has no legal right to own, keep, 
or maintain. In such case no legal 
right is invaded, .and this is the 
very essence of damage.”—^Missouri- 
K.-T. R. Co. of Texas v. Rockwall 
County Levee Improvement Dlst. No. 
3, 297 S.W. 206, 210, 117 Tex. 34, 
reversing, Civ.App., 266 S.W. 163. 

41. Colo.—Chicago, B. & Q. R. Co. 
V. Public Utilities Commission, 193 
P. 726, 69 Colo. 275. 

Ky.—Saulsberry v. Kentucky & West 
Virginia Power Co., 10 S.W.2d 
451. 226 Ky. 75. 

La.—Gill V. Louisiana Highway 
Commission, App., 153 So. 329. 

20 C.J. p 653 note 26. 

Business or profession see infra § 
162. 

Includes fee simple title 

“Property” includes fee-simple ti¬ 
tle to thing owned, whether bur¬ 
dened with easement or not.—City 
of Houston V. Wynne, Civ.App., 279 
S.W. 916, error refused Wynne v. 
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have dominion over such subject matter.'^2 Thus 
compensation must be paid for real property taken 


or injured^^ even though such land is uncultivated 


City of Houston, 281 S.W. 544, 116 
Tex. 255. 

Compensation held reftuixed for: 

(1) Pipe line placed across water 
course.—Cities Service Gas Co. v. 
Hiverside Drainage Dist., 20 P.2d 
S20. 137 Kan. 410. 

(2) Private drains or sewers.— 
Wright V. Mt. Vernon, 60 N.B. 1123, 
167 N.Y. 541, affirming 60 N.Y.S. 
1017, 44 App.Div. 574. 

(3) Private water main.—^Pulton 
County V. Gordon Water Co., 140 
S.E. 45, 37 Ga.App. 290. 

42. U.S.—Pennsylvania Coal Co. v. 
Mahon, 43 S.Ct. 158, 260 U.S. 393, 
67 L.Ed. 322, 28 A.L.R. 1321, re¬ 
versing Mahon v. Pennsylvania 
Coal Co., 118 A. 491, 274 Pa. 489. 
Ala.—^Alabama Great Southern R. 
Co. v. Cummings, 100 So. 553, 211 
Ala. 381, 33 A.L.R. 439. 

Colo.—^Penlon v. Western Light & 
Power Co., 223 P. 48. 74 Colo. 521 
—Chicago, B. & Q. R. Co. v. Pub¬ 
lic Utilities Commission, 193 P. 
726. 69 Colo. 275. 

Conn.—Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

Kan.—^Burke v. Missouri-Kansas- 
Texas R. Co., 296 P. 380, 132 Kan. 
625. I 

Okl.—State v. Oklahoma Ry. Co., 4 | 
P.2d 1009, 153 Okl. 76. 

20 C.J. p 653 note 27. 

Who are owners of property see in¬ 
fra § 196. 

Particular Interests requiring com¬ 
pensation 

(1) Property and rights acquired 
on faith of corporate charter.—^In re 
Opinion of the Justices, 14 N.B.2d 
468, 300 Mass. 607. 

(2) Right to natural drainage of 
land into natural watercourse.—Su¬ 
perior Coal & Building Supply Co. 
V. Board of Education of Dayton, 
83 S.W.2d 876, 260 Ky. 84. 

(3) Right to use property as site 
for grain elevator.—Village of Ot¬ 
tawa V. Odenweller Milling Co., 13 
N.E.2d 144, 57 Ohio App. 170. 

(4) Nursery stock of lessee is in¬ 
terest in land for which condemnor 
is bound to pay notwithstanding 
lease authorized removal of nursery 
stock.—City of Los Angeles v. Hugh¬ 
es, 262 P. 737, 202 Cal. 731. 

<5) If a sidewalk had been de¬ 
stroyed under condemnation proceed¬ 
ings by a city, involving the appro¬ 
priation of the lot to which it was 
appurtenant, the owners of the lot 
could recover for its appropriation, 
whether viewed as having given 
added value to the land taken or to 
the entire lot.—City of San Antonio 
V. Fike, Tex.Civ.App., 211 S.W.’ 639. 

(6) The right to sell commodities 


freely in course of trade is inherent 
in ownership, and is ultimately and 
actually the property, so that stat¬ 
ute forbidding unreasonable charges 
for necessaries deprives one of prop¬ 
erty without due process of law 
and without compensation.—^U. S. v. 
Bernstein, D.C.Neb., 267 E. 295. 

(7) Where transfer of public util¬ 
ity's property to another was ap¬ 
proved by the public service com¬ 
mission the authority given was a 
taking of property in the public in¬ 
terest, in respect to the dissenting 
stockholders of the transferor.—Per¬ 
kins V. New Hampshire Power Co., 
11 A.2d 811, 90 N.H 534, affirmed on 
rehearing 13 A.2d 475, 90 N.H. 534. 

(8) Damages for injury to prop¬ 
erty may be recovered although such 
property does not abut on the im¬ 
provement and is merely in the vi¬ 
cinity thereof. 

Pa.—Hindes v. Allegheny County, 

187 A. 219, 123 Pa.Super. 469. 

Tex.—Hidalgo County Water Im¬ 
provement Dist. No. 2 V. Holder- 
baum. Com.App., 11 S.W.2d 506, 
affirming Holderbaum v. Hidalgo 
County Water Imp. Dist. No. 2, 
Civ.App., 297 S.W. 865. 

Interests held not to require com¬ 
pensation 

(1) Generally. 

U. S.—Wilner v. U. S., C.C.A.I11., 68 
F.2d 442, certiorari granted 54 S. 
Ct. 641, 292 U.S. 617, 78 L.Ed. 1475, 
and reversed on other grounds 54 
S.Ct. 840. 292 U.S. 571, 78 L.Ed. 
1434. 

Ariz.—Showalter v. State ex rel. Sul¬ 
livan, 63 P.2d 189, 48 Ariz. 523. 
Pla.—City of Miami v. Sirocco Co., 

188 So. 344, 137 Fla. 434. 

(2) Revocable license to maintain 
dwelling on another's property is 
not property for which compensation 
is obtainable.—State, by Atty. Gen. 

V. Riley, Minn., 293 N.W. 95. 

(3) Owner of possibility of re¬ 
verter prior to breach of the condi¬ 
tion generally has no compensable 
property interest in land taken.— 
Romero v. Department of Public 
Works, Cal., 109 P.2d 662, prior opin¬ 
ion, App,, 97 P.2d 871. 

(4) Good will is not property sub¬ 
ject to compensation.—^In re Miami 
Conservancy Dist., 25 Ohio N.P., N. 
S., 303. 

(5) There are no vested rights in 
statutory privileges and a statute 
withdrawing such privileges does not 
deprive one of property without 
compensation,—^White v. U. S., D.C. 
Va., 299 P. 855, affirmed 46 S.Ct. 274, 
270 U.S. 175, 70 L.Ed. 530. 

(6) The owners of land around a 
public park, the fee of which is in 
the city, have no such right or in- 
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terest in the park as will entitle 
them to compensation when the city 
discontinues it under legislative 
sanction.—Clark v. Providence, 15 
A. 763, 16 R.I. 337, 1 L.R.A. 725. 

(7) City, permitting portion of 
building to stand beyond street line, 
unlesis rights are lost by abandon¬ 
ment or otherwise, may thereafter 
remove or require removal without 
compensation.—^Appeal of Phillips, 
154 A. 238, 113 Conn. 40. 

(8) Action against administrators 
of state and county emergency relief 
administrations to recover agreed 
hourly compensation was not main¬ 
tainable under constitutional provi¬ 
sion concerning taking of property 
without compensation, word “prop¬ 
erty" therein not including services 
under contract.—Harris v. Pulp, 183 
S.E. 168, 178 S.C. 332. 

Emoluments of public office 

(1) Right of clerk of superior 
court to receive salary as specified 
by statute was a right protected by 
provision requiring compensation for 
public taking.—Campbell v. City of 
Boston, 195 N.E. 802, 290 Mass. 427. 

(2) However, requiring public of¬ 
ficer to pay unearned fees or com¬ 
missions into treasury and authoriz¬ 
ing salary in lieu thereof does not 
constitute taking of private proper- 

' ty for public use without compensa¬ 
tion.—^Flood v. State, 129 So. 861, 
100 Pla. 70. 

(3) The incumbent of an office 
purchased in perpetuity prior to the 
cession of Puerto Rico to the United 
States has no such property there¬ 
in as to prevent its abolition with¬ 
out compensation to him.—Sanchez 
V. U. S., 30 S.Ct. 361, 216 U.S. 167, 54 
L.Ed. 432, affirming 42 Ct.Cl. 458. 

43. La.—Nagle v. Police Jury of 

Caddo Parish, 144 So. 425, 175 La. 

704. 

N.Y.—In re Public Beach, Borough 

of Queens, City of New York, 199 

N.E. 5, 269 N.Y. 64, reversing 279 

N.Y.S. 1016, 244 App.Div. 762. 

N.C.—State v. Suncrest Lumber Co., 

154 S.E. 72, 199 N.C. 199. 

Accretions are “property" within 
meaning of provision that the “prop¬ 
erty” of no person shall be taken or 
damaged for public use without just 
compensation therefor.—Thies v. 
Platte Valley Public Power & Ir¬ 
rigation Dist., 289 N.W. 386, 137 
Neb. 344.. 

Existing right of way in favor of 
applicant 

The fact that one of several ap¬ 
plicants for a road over the lands 
of another had a right of way grant¬ 
ed by deed across such lands does 
not affect the right of the owner of 
the lands to damages in consequence 
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and uninclosed,44 for the taking of a leasehold,45 
and for the taking of a placer mining claim.46 The 
fact that claimant's interest is less than the whole 
does not affect his right to compensation for land 
taken or damaged.47 

Right of common and fishery. A right of com¬ 
mon is property which cannot be taken or injured 
in the exercise of the power of eminent domain 
without compensation ;48 but it seems that a fishery 
is not thus protected49 unless the statute so pro- 
vides.50 

Shade trees. Generally an abutting owner has 
an easement or property right in shade trees stand¬ 
ing in the street, and may recover compensation for 
their injury or destruction by a company authorized 
to lay poles and wires in the street ;5i but this right 
has been denied by some decisions,^^ especially in 


those jurisdictions where the occupation of the 
street by the particular public utility is held not to 
create an additional servitude,^3 as in case of a 
street railroad.®4 

It has also been held that the removal or injury 
of shade trees in front of a lot abutting on a street 
resulting from the construction of a sewer,55 or 
from the widening or improvement of the street,5® 
entitles the abutting owner to compensation, al¬ 
though he is not the owner of the trees.®^ Accord¬ 
ing to other authorities, however, an abutting owner 
is not entitled to compensation, in the absence of 
contrary statute, for the removal or destruction of 
growing trees resulting from the widening of the 
highway,®® or from the changing of the established 
grade,®® although the trees were planted by such 
owner;®® and it has been held that an abutting own- 


of the opening of the road.—In re 
Private Road. 1 Ashm. (Pa.) 417. 
Change of course of stream 
Where course of stream was 
changed by erection of tide gates, 
owners of land submerged by creek 
were not divested of title of land 
a.nd could recover therefor; also, 
where such action caused creek to 
deposit alluvion on land of certain 
riparian owners, riparian owners 
continued to own to ripa, even 
though lines of stream were changed 
by artificial means, and owners were 
entitled to an award on account of 
the land created by alluvion.—In re 
Hutchinson River Parkway Exten¬ 
sion in City of New York, 14 N.T. 
S.2d 692, modified on other grounds 
In re Park Site in City of New York, 
24 N.Y.S.2d 991, 260 App.Div. 999, 
affirmed In re Hutchinson River 
Parkway Extension in Borough of 
Bronx, City of New York, 33 N.E'.2d 
252. 

44* Ga.—Parham v. Decatur County 
Inferior Ct, 9 Ga. 341. 

20 C.J. p 653 note 29. 

45. Cal.—City of Pasadena v. Port¬ 
er, 257 P. 526, 201 Cal. 381, 53 A. 
L.R. 679—Orton v. Daigler, 23 P.2d 
831, 133 CaLApp. 112. 

Iowa.—Des Moines Wet Wash Laun¬ 
dry v. City of Des Moines, 198 N. 
W. 486, 197 Iowa 1082, 34 A.D.R. 
1517. 

N.Y.—Bernagozzi v. Mitchell Realty 
Co., 232 N.Y.S. 666, 133 Misc. 594. 
Recovery by lessee: 

Generally see infra § 198. 

For improvements and fixtures see 
infra § 175. 

'Oil axLd gas lease 

•Okl.—City of Wewoka v. Magnolia 
Petroleum Co., 3 P.2d 182, 151 Okl. 
177. 

‘Terminable leasehold 

Court cannot say, as matter of 
law, that leasehold destroyed in 


making improvement has no value 

because terminable at landlord’s op¬ 
tion.—Hoffman Wall Paper Co. v. 

City of Hartford, 159 A. 346, 114 

Conn. 531. 

46. U.S.—North American Trans¬ 
portation & Trading Co. v. U. S., 
53 CtCl. 424, affirmed U. S. v. 
North American Transportation & 
Trading Co., 40 S.Ct. 518, 253 U.S. 
330, 64 L.Ed. 935. 

Alaska.—Clark v. Taylor, 9 Alaska 
298. 

4fl’. Ind.—St. Louis, etc., R. Co. v. 

■ Pfennighausen, 104 S.W. 880, 7 
Ind.T. 6S5. 

Wash.—Olson v. Seattle, 71 P. 201, 
30 Wash. 687. 

48. Mass.—Thomas v. Marshfield, 
10 Pick. 364. 

49. Mass.—Cole v. Eastham, 133 
Mass. 65. 

Pa.—Tinicum Pishing Co. v. Carter, 
90 Pa. 86, 35 Am.R. 632. 

20 C.J. p 654 note 31. 

50. Mass.—Boston, etc.. Canal Co. 

V. Henshaw, 118 N.B. 276, 229 

Mass. 185. 

20 C.J. p 654 note 32. 

51. Ill.—Illinois Power Co. v. Wie- 
land, 155 N.E. 272, 324 Ill. 411. 

Miss.—Brahan v. Meridian Home 
Tel. Co., 52 So. 485, 97 Miss. 326. 

Mo.—Rlenhoff v. Springfield Gas & 
Electric Co., 162 S.W. 761, 177 Mo. 
App. 417. 

N.C.—^Wheeler v. Norfolk Carolina 
Telephone & Telegraph Co., 89 S. 
E, 793, 172 N.C. 9. 

Ohio.—Donough v. Mansfield Tele¬ 
phone Co., App., 32 N.E.2d 480. 

Pa.—Scouton v. Sullivan County 
Electric Co., 84 Pa.Super. 458. 

20 C.J. p 654 note 33. 

52. Cal.—Altpeter v. Postal Tele¬ 
graph-Cable Co., 164 P. 35. 32 Cal. 
App. 738. 

20 C.J. p 654 note 34. 
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53L Mich.—^Wyant v. Central Tel. 
Co., 81 N.W. 928. 123 Mich. 61, 81 
Am.S.R. 155, 47 L.R.A. 497. 

20 C.J. p 654 note 35. 

Additional servitude as requiring 
compensation see infra §§ 123-125, 
133. 

54. Mich.—Miller v. Detroit, etc., 
R. Co., 84 N.W. 49, 125 Mich. 171, 
84 Am.S.R. 569, 51 L.R.A. 955. 

Ohio.—^Akron, etc., R. Co. v. Keck, 
23 Ohio Cir.Ct. 67. 

20 C.J. p 654 note 36.' 

55. Tex.—Blair v. Waldo, Clv.App., 
245 S.W. 986. 

56. Ala.—MacEachin v. Tuskaloo^a, 
51 So. 153, 164 Ala. 263. 

N.J.—Green v. Irvington, 69 A. 485, 
76 kj.Law 5. 

'20 C.J. p 654 note 37. 

57. Ala.—MacEachin v. Tuskaloosa, 
51 So. 153, 164 Ala. 263. 

58. Conn.—Tyler v. Town of Dari¬ 
en, 162 A. 837, 115 Conn. 611. 

N.Y.—Chautauqua County v. Swan¬ 
son, 21 N.Y.S.2d 2, 260 App.Div. 
124—In re Nassau County, 288 N. 
Y.S. 638, 159 Misc. 52. 

No change of grade 
Town widening highway was not 
liable to abutting property owner 
for destruction of shade trees stand¬ 
ing within limits of old highway 
where there was no material change 
of grade and statute required com¬ 
pensation only where trees were re¬ 
moved on a change of grade.—Tyler 
V. Town of Darien, 162 A. 837, 115 
Conn. 611. 

59. Ky.—Cassell v. Nicholasville, 

119 S.W. 788, 134 Ky. 103. 

Utah.—^Webber v. Salt Lake City, 

120 P. 503, 40 Utah 221, 37 L.R.A., 
N.S., 1115. 

20 C.J. p 654 note 39. 

60. Utah.—^Webber v. Salt Lake 
City,' supra. 
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er is not entitled to compensation for the removal of 
trees for the preservation of sewers laid in a 
street,®! or to prevent interference with the wires 
of a lighting plant erected by a city.®^ 

Building restrictions in a deed cannot be con¬ 
strued to prevent the use of the land for public 
purposes, see supra § 65, and, while it has been held 
that a violation of such restrictions gives a right to 
compensation,®® other authorities have held that as 
against the state or any of its agencies which are 
vested with the right of eminent domain such re¬ 
strictions confer no property right and cannot be 
the basis of a claim for damages.®^ 


29 C.J.S. 

§ 105. Easements 

Property for the taking of which compensation must 
be made includes easements such as the right In a street 
or highway held by an abutting landowner, private rights 
of way, and the rights of light, air, view, and access. 

An easement is an interest in land for which the 
owner is entitled to compensation, as much so as if 
the land to which the easement is appurtenant were 
taken or injured.®® Thus the owner of land abut¬ 
ting on a street or highway has a private right in 
such street or highway, distinct from that of the 
public, which cannot be taken nor materially inter¬ 
fered with without just compensation,®® and this is 
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61. N.C.—^Rosenthal v. Goldsboro, 
62 S.E. 905, 149 N.C. 128, 20 L.R. 
A.,N.S., 809, 16 Ann.Cas. 639, dis- 
tingruishing Brown v. Ashefield 
Electric Light Co., 51 S.E. 62. 138 
N.C. 533, 107 Ain.S.R. 554, 69 L. 
R.A. 631. 

62. Miss.—^Hazlehurst v. Mayes, 36 
So. 33, 84 Miss. 7, 64 L.R.A. 805. 

63. Conn.—Town of Stamford v. 
Vuono, 143 A. 245, 108 Conn. 359. 

Mich.—-In re Dilman, 248 N.W. 894, 
263 Mich. 542—Johnstone v. De¬ 
troit. G. H. & M. Ry. Co.. 222 N. 
W. 325, 245 Mich. 66, 67 A.L.R. 
373. 

Mo.—State ex rel. Britton v. Mulloy, 
61 S.W.2d 741, 332 Mo. 1107—Brit¬ 
ton V. School Dist. of University 
City, 44 S.W,2d 83, 328 Mo. 1185 
—^Peters v. Buckner, 232 S,W.’1024, 
288 Mo. 618, 17 A.L.R. 643—Porter 
V. Johnson, 115 S.W.2d 529, 232 
Mo.App. 1150. 

'20 C.J. p 654 note 43%. 

“The holding that, when land sub¬ 
ject to such restrictions is taken 
for a public use, the owner of the 
dominant tenement is entitled to 
compensation, is of course based up¬ 
on the theory that such a restriction 
is in the nature of an easement, 
and being an interest in the land 
taken is property for which compen¬ 
sation must be made."—Town of 
Stamford v. Vuono, 143 A. 245, 249, 
108 Conn. 359. 

Text xnle held inapplicable 
Where no general plan to restrict 
property for certain purposes was 
shown and property was sold with¬ 
out restriction, the fact that a few 
lots were granted subject to build¬ 
ing restrictions merely to enable 
grantee to obtain greater compensa¬ 
tion in condemnation proceedings 
did not warrant payment under the 
text rule for the reciprocal negative 
easements claimed to be created.— 
Taylor v. Van Wagoner, 278 N.W. 
49, 283 Mich. 215. 

64ii Cal.—^Priesen v. City of Glen¬ 
dale, 288 P. 1080, 209 Cal. 524. 
Ga.—^Anderson v. Lynch, 3 S.E.2d 
85, 188 Ga. 154, 122 A.L.R. 1456. 


I Ohio.—^Norfolk & W. Ry. Co. v. Gale, 
162 N.B. 385, 119 Ohio St. 110, cer¬ 
tiorari denied Gale v. Norfolk & 
W. Ry. Co., 49 S.Ct. 93, 278 U.S. 
571, 73 L.Ed. 512—Doan v. Cleve¬ 
land Short Line R. Co., 112 N.E. 
505. 92 Ohio St. 461. 

Contra Kuebler v. Cleveland Short 
Line Ry., 10 Ohio N.P., N.S., 386. 
Tex.—City of Houston v. Wynne, 
Clv.App., 279 S.W. 916, error re¬ 
fused Wynne v. City of Houston. 
281 S.W. 544, 116 Tex. 265. 

20 C.J. p 656 note 44. 

“The claims of these appellants 
are not for damage to what are 
sometimes called true easements, as 
right of passage or rights to light 
and air, which are land and subject 
to condemnation as other interests 
in land, but the restrictions on which 
appellants rely are not truly prop¬ 
erty rights, but contractual rights, 
which the government in the exer¬ 
cise of its sovereign power may take 
without payment of compensation." 
—^Moses V. Hazen, 69 F.2d 842, 844, 
63 App-D.C. 104, 98 A.L.R. .386. 

65, U.S.—Lynn v. U. S., C.C.A.Ala., 
110 P.2d 586—^Tenney Telephone 
Co. V. U. S., C.C.A.Wis., 82 F.2d 
788—Townsend v. Michigan Cent. 
R, Co., Mich., 101 F. 767, 42 C.C.A. 
670. 

Ariz.—^In re Forsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Conn.—^Town of Stamford v. Vuono, 
143 A. 245, 249, 108 Conn. 359, cit¬ 
ing Corpus Juris. 

Ill.—Gerstley v. Globe Wernicke Co., 
172 N.E. 829, 340 Ill. 270—Village 
of Bradley v. New York Cent. R. 
Co., 129 N.E. 744, 296 Ill. 383. 
N.T.—In re Public Beach, Borough 
of Queens, City of New York, 199 
N.E. 6, 269 N.Y, 64, reversing 278 
N.Y.S. 1016, 244 App.Dlv. 752— 
In re West Tenth St., Borough of 
Brooklyn, City of New York, 196 
N.E. 30. 267 N.Y, 212, modifying 
In re West Sixth Street and West 
Eighth Street, City of New York, 
271 N.Y.S. 1080, 241 App.Div. 881 
—^Board of Sup’rs of Monroe Coun¬ 
ty V. Frisbee, 18 N.Y.S.2d 668— 
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In re Parkway in Nassau County, 
11 N.Y.S.2d 581, 256 App.Div. 1094. 
N.C.—Glenn v. Board of Education 
of Mitchell County. 187 S.E. 781, 
210 N.C. 525. 

Pa.—Galley v. Wilklnsburg Real Es¬ 
tate & Trust Co., 129 A. 445, 283 
Pa. 381—^Petition of Myers, 39 Pa. 
Dist. & Co. 712. 

20 C.J. p 655 note 46. 

Compensation for negative easement 
arising from building restrictions 
see supra § 104. 

Particular easements requiring com* 
pensatiou 

(1) Easement across private prop¬ 
erty for an irrigation ditch.—^Be- 
ville V. Allen, 237 P. 184, 28 Ariz. 
397. 

(2) Dedicator’s reserved exclusive 
right to maintain waterworks and 
other public utilities in streets and 
alleys.—City of Jacksonville v. Shaf¬ 
fer, 144 So. 892, 107 Pl€u 363—City 
of Jacksonville v. Shaffer, 144 So. 
888, 107 Fla. 367. 

(3) Easement to construct equip¬ 
ment to permit the bringing of gas, 
electricity, and telephone facilities 
to property.—Licht v. State, 14 N.E. 
2d 44, 277 N.Y. 216, modifying 298 
N.Y.S. 186, 251 App.Div. 524, modify¬ 
ing 291 N.y.b. 726, 161 Misc. 149, re- 
argument denied 17 N.E.2d 144, 278 
N.Y. 733. 

(4) Deed giving railroad right to 
construct track along certain land 
granted a perpetual easement hav¬ 
ing a value precluding city from 
taking the land for street purposes 
except on payment of compensation, 
regardless of whether railroad had 
procured license from city to build 
street railway thereon.—City of 
Springfield v. Springfield Consol. Ry. 
Co-. 129 N.B. 82, 295 Ill. 234. 

06. Ark.—Campbell v. Arkansas 
State Highway Commission, 38 S. 
W.2d 753, 183 Ark. 780. 

Cal.—People v. Ricciardi, App., 107 
P.2d 647. 

Colo.—Minnequa Lumber Co. v. City 
and County of Denver, 186 P. 539, 
67 Colo. 472. 
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so, although another owns the fee in the highway.67 
The fact that the highway has not been opened to 
the public is immaterial if it has been laid out or 
dedicated.®^ 

A private street or way also cannot be taken for 


public use without compensation;®® but no com¬ 
pensation can be recovered for the inclusion of such 
way or road in a public highway since the user’s 
privilege is not taken away or destroyed,nor can 
compensation be claimed for the taking of a right 
of way or user which is merely permissive.'^i While 


Ga.—state Highway Board v. Bax¬ 
ter, 144 S.E. 796, 167 Ga. 124. 
Ind.—^Ewbank v. Yellow Cab Co., 
149 N.E. 647, 84 Ind.App. 144. 

Ky.—Chesapeake & O. Ry. Co. v. 
Eastham, 60 S.W.2d 361, 249 Ky. 
136—City of Covington v. Green- 
burg, 47 S.W.2d 728, 242 Ky. 797. 
Miss.—Goldstein v. Board of Levee 
Com’rs. 140 So. 721, 165 Miss. 724. 
Mo.—Siemers v. St. Louis Electric 
Terminal Ry. Co., 125 S.W.2d 865, 
343 Mo. 1201. 

N.C.—Glenn v. Board of Education 
of Mitchell County, 187 S.E. 781, 
210 N.C. 525—^Davis v. Alexander, 
162 S.E. 372, 202 N.C. 130—-Hiatt 
V. City of Greensboro, 160 S.E. 
748, 201 N.C. 515. 

Ohio.—City of Toledo v. Brown, 200 
N.E. 750, 130 Ohio St. 513—Occo 
Realty Co. v. New York, C. & St. 
L. R. Co., 169 N.E. 719, 33 Ohio 
App. 414—Smith v. Central Power 
Co., 137 N.E. 159, 108 Ohio St 681. 
Tex.—^Peeples v. Smith Bros., Civ. 
App., 65 S.W.2d 777, error dis¬ 
missed—Panhandle 8k S. F. Ry. 
Co. v. Hurst, Civ.App., 251 S.W. 
538. 

Wash.—^Fry v. O'Leary, 252 P. Ill, 
141 Wash. 465, 49 A.L.R 1249. 

20 C.J. p 656 note 47. 

“The owner of property abutting 
upon a public street, even where he 
does not own the fee of the street, 
has special rights in the street in 
addition to those he enjoys in com¬ 
mon with all other citizens, and such 
special rights are recognized as 
property rights of which he cannot 
be deprived without compensation, 
and they include, not only the rights 
of light and air and access, but, also, 
the enjoyment and use of whatever 
is permitted or maintained by the 
public authorities as part of the 
street."—^Russo v. Morgan, 21 N.Y.S. 
2d 637, 640, 174 Misc. 1013. 

Bight to driveway over sidewalks 
The right of the owner of a filling 
station which faces on two streets 
to , have an entrance Including a 
driveway across the sidewalk to the 
street most traveled is a property 
Tight, of which he cannot be de¬ 
prived by the municipality without 
just compensation.—Brownlow v. O’- 
Lonoghue, 51 AppJD.C. 114, 276 F. 
636, 22 A.L.R. 939. 

Courtyard 

Where land was laid out and 
-thereafter accepted by the city, un¬ 
der statute in which certain grounds 
^ere to be inclosed and maintained 
AS courtyards, the courtyard privi¬ 


lege was a valuable one to the own¬ 
ers along the avenue entitled to 
maintain stoops, balconies, bay win¬ 
dows, etc., thereon above the sur¬ 
face requiring compensation.—In re 
Lafayette Ave. in City of New York, 
193 N.Y.S. 802, 118 Misc. 161. 

Extent of easement 
Easements acquii ed by grantees 
of land, on part of which houses 
were built and sold to individuals 
with half of street, were held to ex¬ 
tend only to improved part of turn¬ 
pike, over which grantees obtained 
access to other Improved streets, 
for purpose of fixing damages for 
taking of strip to widen turnpike.— 
In re Union Turnpike Prom Grand 
Central Parkway to City Line, 264 
N.Y.S. 851, 148 Misc. 417. 

67. N.Y.—Caldwell & Ward Brass 
Co. v. State, 291 N.Y.S. 564, 161 
Misc. 147, affirmed 298 N.Y.S. 174, 
251 App.Div. 781, affirmed 13 N. 
E.2d 467, 277 N.Y. 547—In re Laf¬ 
ayette Ave. in City of New York, 
193 N.Y.S. 802, 118 Mis'- 161— 
Scheibel v. Burr, 177 N.Y.S. 881, 
108 Misc. 651, reversed on other 
grounds 183 N.Y.S. 49, 192 App. 
Div. 438. 

20 C.J. p 656 note 48. 

Sidewalk 

Even if fee to street adjacent to 
land taken is in the city, the pre¬ 
sumption obtains, by reason of the 
long existence of a sidewalk con¬ 
demned, that it had been placed 
where it was by the consent or re¬ 
quirement of the city, which had no 
right to- remove it without com¬ 
pensating the owner of the lot.— 
City of San Antonio v. Pike, Tex.Civ. 
App., 211 S.W. 639. 

6a U.S.—U. S. V. Jamestown, C.C. 

R.I., 112 F. 622. 

20 C.J. p 657 note 49. 

69. U.S.—^Panhandle Eastern Pipe 
Line Co. v. State Highway Com¬ 
mission of Kansas, 55 S.Ct. 563, 
294 U.S. 613, 79 L.Ed. 1090, revers¬ 
ing State Highway Commission v. 
Panhandle Eastern Pipe Line Co., 
29 P.2d 1104, 139 Kan. 185, rehear¬ 
ing denied 33 P.2d 151, 139 Kan. 
849, rehearing denied Panhandle 
Eastern Pipe Line Co. v. State 
Highway Commission of Kansas, 
55 S.Ct. 652, 295 U.S. 768, 79 L. 
Ed. 1709—^Federal Real Estate & 
Storage Co. v. U. S., 79 Ct.Cl. 667. 
Arlz.—Curtis v. Southern Pac. Co., 
8 P.2d 1078, 39 Ariz. 670. 

Cal.—Erro v. City of Santa Barbara, 
11 P.2d 890, 123 CaLApp. 508. 
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Mo.—City of St. Louis v. Breuer, 223 
S.W. 108. 

Pa.—Ciciretti v. Joseph, 1 Pay.L.J. 
127. 

20 C.J. p 657 note 51. 

Vacated street 

Where property had been pur¬ 
chased in reliance on a division of 
property into building lots showing 
streets, and such a street was sub¬ 
sequently vacated by the borough 
to facilitate track elevation, the 
property owner’s contractual right 
of a private right of way over such 
street became effective at least in 
so far as an additional width pur¬ 
chased by the railroad company and 
included in the street was concerned. 
—^Donnelly v. Public Service Com¬ 
mission of Pennsylvania, 112 A. 160, 
268 Pa. 345. 

TO. Minn.—^Appeal of Sowers, 220 
N.W. 419, 175 Minn. 168. 

N.Y.—^Matter of Bast One Hundred 
and Forty-Second St., 82 N.Y.S. 
446, 83 App.Div. 430. 

71. Ky.—^Linville v. Louisville & N. 
R. Co., 88 S.W.2d 926, 239 Ky. 143 
—Louisville & N. R. Co. v. Wil¬ 
liams. 28 S.W.2d 982, 234 Ky. 661. 
N.Y.—Abrams v. State, 13 N.Y.S.2d 
306—In re Bellevue Hospital Psy¬ 
chopathic Pavilion Site in City of 
New York, 230 N.Y.S. 411, 132 
Misc. 774. 

20 C.J. p 657 note 54. 

Destmetlon of passway 
Damages could not be given for 
destruction of passway by condemn¬ 
ing railroad right of way, where 
right to cross land beyond was only 
permissive.—^Louisville & N. R. Co. 
V. Johnson, 26 S.W.2d 535, 233 Ky. 
628. 

Extending building under highway 
Permission granted by city to 
property owner to extend plant in¬ 
to street is a mere license to use a 
portion of the highway or land un¬ 
der the highway temporarily or un¬ 
til the space is required for the pub¬ 
lic for which no compensation can 
be recovered.—Harrison v. New York 
Cent. R. Co., 6 N.Y.S.2d 978, 255 App. 
Div. 183, reargument denied 8 N.Y. 
S.2d 1017, 255 App.Div. 1032, affirmed 
22 N.B.2d 483, 281 N.Y. 653. 
Revocable permit for vault 

(1) Statute authorizing condemna¬ 
tion of “rights, privileges, franchis¬ 
es, and easements," will not be con¬ 
strued as including under the term 
“privileges” the right of abutting 
property owners under permits 
granted by the city,, which were ex- 
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compensation must be made for the taking of a 
way of necessity,'72 it has been held that a way of 
necessity based on estoppel is not such an interest 
in land as entitles its holder to compensation when 
it is takenJS 

One who has engaged in the conduct of business 
in a highway, without obtaining a franchise to do 
so, has no property in the right to continue doing 
it requiring compensation for the denial thereof. 
So an owner of property has no compensable rights 
in the use of sidewalks for the maintenance of a 
gasoline pump.75 However, an abutting owner is 
entitled to compensation for being deprived of the 
use of the front of his building for the placing of 
signs.^® It has been held that the deprivation of 


spur-track facilities is special damage for which 
the owner whose land is taken may recover com¬ 
pensation;'^'^ but it has also been held that the re¬ 
moval of spur tracks incidental to the elimination 
of grade crossings does not require compensation 
to merchants using such tracks, the custom of rail¬ 
roads to furnish facilities of this kind giving mer¬ 
chants .no property right therein.*^® An owner of 
land who has dedicated it as a public street is not 
entitled to compensation on the taking of the fee for 
the street by the city.^® 

Light, air, view, and access. The easement of 
■light and air,®® and the easements of view®l and 
of access,®2 possessed by an owner of land abut¬ 
ting on a street or highway, constitute property of 


pressly made revocable to construct 
vaults under the streets.—In re Low, 
135 N.E. 521, 233 N.T. 334, revers¬ 
ing 192 N.Y.S. 366, 199 App.Div. 738. 
and reargument denied 135 N.E. 970, 
233 N.T. 684. 

(2) Owners of business buildings 
who have constructed vaults in con¬ 
nection therewith, are not entitled 
to substantial damages by reason 
of taking of such vaults, even if 
they can show title to the fee of the 
street.—In re Lafayette Ave. in City 
of New York, 193 N.Y.S. 802, 118 
Misc. 161. 

7a. N.H.—^Abbott v. Stewartstown, 
47 N.H. 228. 

73. N.T.—^Matter of East One Hun¬ 
dred and Forty-Second St., 82 N. 
Y.S. 445, 83 App.Div. 430. 

74t Ind.—Frick v. City of Gary, 135 
N.E. 346, 192 Ind. 76. | 

75. Ohio.—Rowe v. City of Cincin¬ 
nati, 169 N.E. 365, 117 Ohio St, 
382, dismissing petition 15^ N.E. 
492, 26 Ohio App. 87. 

7G. N.Y.—Hine v. New York El. R. 
Co., 7 N.Y.S. 464, 54 Hun 425— 
Mortimer v. New York El. R. Co., 
57 N.Y.Super. 244, 6 N.Y.S. 898. 

77. Mass.—Meisel Press Mfg. Co. v. 
City of Boston, 172 N.E. 356, 272 
Mass. 372. 

78. R.I.—^Armour v. New York, etc., 
R. Co.. 103 A. 1031. 41 R.I. 361. 

79. Mo.—City of St. Louis v. Clegg, 
233 S.W. 1, 289 Mo. 321, 17 A.L.R. 
1242. 

80. Cal.—McCandless v. City of Los 
Angeles, 52 P.2d 645, 10 CaLApp. 
2d 407. 

N.Y.—Schelbel v. O'Brien, 130 N.B. 
293, 230 N.Y. 277, affirming Schei- 
bel v. Burr, 183 N.Y.S. 49, 192 App. 
DIw 438, which reversed 177 N. 
Y.S. 881, 108 Misc. 551, reargu¬ 
ment denied 134 N.E. 575, 232 N. 
Y. 568—St. Peter's Italian Church 
Syracuse v. State, 24 N.Y.S.2d 759, 
261 App.Div. 96—^Vanton Corpora¬ 
tion V. New York Rapid Transit 


Corporation, 299 N.Y.S. 112, 252 
App.Div. 797, reversed on other 
grounds 13 N.E.2d 593, 277 N.Y. 
93, answering certified Questions 
300 N.Y.S. 1346, 252 App.Div. 866. 

Ohio.—Occo Realty Co. v. New York, 
C. & St. L. R. Co., 169 N.E. 719, 
33 Ohio App. 414—Village of Port 
Clinton v. Fall, 124 N.E. 189, 99 
Ohio St. 153. 

Wash.—Fry v. O'Leary, 252 P. Ill, 
;L41 Wash. 465, 49 A.L.R. 1249. 

20 C.J. p 657 note 57. 

81- Ark.—Miller Levee Dist. No. 2 
V. Wright, 111 S.W.2d 469, 195 
Ark. 295. 

Mich.—^In re Dillmcm, 248 N.W. 894, 
263 Mich. 542. 

Ohio.—^Village of Port Clinton v. Fall, 
124 N.R 189, 99 Ohio St. 153. 

Wash.—Fry v. O’Leary, 252 P. Ill, 
141 Wash. 465, 49 A.L.R. 1249. 

20 C.J. p 658 note 58. 

82. Cal.—^McCandless v. City of Los 
Angeles, 4 P.2d 139, 214 Cal. 67 
—^Lane v. San Diego Electric Ry. 
Co., 280 P. 109, 208 Cal. 29—People 
V. Ricciardi, App., 107 P.2d 647— 
McCandless v. City of Los Angeles, 
52 P.2d 645, 10 Cal.App.2d 407— 
People V. Reed, 33 P.2d 879, 139 
Cal.App. 258—Strehlow v. Mothorn, 
280 P. 1021, 100 Cal.App. 692— 
Genazzi v. Marin County, 263 P. 
825, 88 CaLApp. 545. 

Colo.—^Minnequa Lumber Co. v. City 
and County of Denver, 186 P. 539, 
67 Colo. 472. 

D.C.—Brownlow v. O'Donoghue Bros., 
276 F. 636, 51 App.D.G 114. 

Ga.—City of Atlanta v. Gore, 169 S. 
B. 776, 40 Ga.App. 70—Franklin v. 
City of Atlanta, 149 S.E. 326, 40 
Ga.App. 319. 

IlL—R. G. Lydy, Inc., v. City of Chi¬ 
cago, 190 N.E, 273, 366 Ill. 230— 
Ferguson Coal Co. v. Thompson, 
174 N.E. 896, 343 Ill. 20. 

Iowa.—^Hubbell v. City of Des Moines, 
167 N.W. 619, 183 Iowa 716. 

Kan.—^Bolmar v. City of Topeka, 262 
P. 229, 122 Kan. 272. 
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Ky.—Chesapeake & O. Ry. Co. v. 
Eastham, 60 S.W.2d 361, 249 Ky. 
136—Louisville & N. R.- Co. v. 
Johnson, 26 S.W.2d 535, 233 Ky. 628. 
Md.—Huebschmann v. Grand Co., 172 
A. 227, 166 Md. 615. 

Mass.—^Wine v. Commonwealth, 17 
N.E.2d 545, 301 Mass. 451, 120 A. 
L.R. 889. 

Mo.—Bourg V. Manufacturers' Ry. 
Co.. 245 S.W. 43. 

N.Y.—Scheibel v. O'Brien, 130 N.E. 
293, 830 N.Y. 277, affirming Schei¬ 
bel v. Burr, 183 N.Y.S. 49, 192 App. 
Dlv. 438, which reversed 177 N.T. 
S. 881, 108 Misc. 651, reargument 
denied 134 N.E. 575, 232 N.T. 568— 
St. Peter's Italian Church Syra¬ 
cuse V. State, 24 N.T.S.2d 759, 261 
App.Div. 96—Board of Sup'rs of 
Monroe County v. Wilkin, 22 N.Y.S. 
2d 465, 260 App.Div. 366, appeal 
denied—^Vanton Corporation v. New 
York Rapid Transit Corporation, 
299 N.Y.S. 112, 252 App.Div. 797, 
reversed' on other grrounds 13 N. 

I E.2d 693, 277 N.T. 93, answering 
certified questions 300 N.Y.S. 1346, 
252 App.Div. 866—Cook v, Lehigh 
Valley Ry. Co., 181 N.Y.S. 217. 
Ohio.—Occo Realty Co. v. New York, 
C. & St. L. R. Co., 169 N.E. 719, 
33 Ohio App. 414—Ritter v. Cleve¬ 
land Short Line Ry. Co., 17 Ohio 
Clr.Ct.,N.S., 4. 

Okl.—City of Shawnee v. Robbins 
Bros. Tire Co., 272 P. 457, 134 Okl. 
1^12, 66 A.L.R. 1047. 

Pa.—Breinig v. Allegheny County, 

2 A.2d 842, 332 Pa. 474—Lang v. 
Smith, 173 A. 682, 113 Pa.Super. 
559—Foley v. School Dist. of City 
of Connellsville, 2 Pay.L.J. 205. 
Tenn.—Central Realty Co. v. City of 
Chattanooga, 89 S.W.2d 346, 169 
Tenn. 525—^Knox County v. Lemarr, 
97 S.W.2d 669, 20 Tenn.App. 268— 
Shelby County v. Dodson, 13 Tenn. 
App. 392. 

Tex.—Dallas Cotton Mills v. Indus¬ 
trial Co., Civ.App., 252 S.W. 821. 
reversed on other grounds, Com. 
App., 296 S.W. 503. 
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which he cannot be deprived without compensation, 
whether for improvements in the highway or oth¬ 
erwise, although he does not own the fee of the 
street.SS This rule applies to the loss of such ease¬ 
ments in connection with the residue of a tract a 
part of which is taken for public use.84 

On the other hand, no compensation need be 
made for the obstruction of light, air, or view,S5 
or of access®® by improvements made by a railroad 
company on its own land, where there has been no 
property actually taken. Where there is no inter¬ 
ference with access onto tlie highway, an abutting 
owner may not complain of the closing of a cross¬ 
ing of such road over a railroad right of way.®^ 
No compensation can be recovered for injuries aris¬ 
ing from the unsightly character of a structure.®® 


§ 106. Franchises 

Generally, a franchise is property for which compen¬ 
sation must be made unless by Its terms it is revocable. 

As a general rule, a franchise is property for 
w'hich compensation must be made when it is taken 
for public use.®® However, the termination of a 
revocable franchise does not deprive the owner 
thereof of property so as to require compensation.®® 
So where a corporate charter reserves to the legis¬ 
lature the right to repeal the same, the exercise of 
such right does not entitle the stockholders to com¬ 
pensation,®i unless the statute so provides.®^ An 
exclusive franchise or privilege in a matter of pub¬ 
lic concern can be created only by the sovereign 
power and not by contract with individuals or cor¬ 
porations ; and the grantee of an exclusive right to 
cross land by pipe lines cannot recover compensa¬ 
tion for the invasion of such right in condemnation 


Va.—City of Lynchburg v. Peters, 133 
S.E. 674, 145 Va. 1. 

Wash.—Fry v. O’Leary, 252 P. Ill, 
141 Wash. 465, 49 A.L.R. 1249. 

20 C.J. p 658 note 59. 

Existence of road as afford¬ 

ing access to property does not bar 
recovery for loss of easement in old 
road.—Cranley v. Boyd County, 99 S. 
W.2d 737, 266 Ky. 569. 

Sanger to public safety 

Owner of land abutting on highway 
cannot, without compensation, be de¬ 
prived of easement of access on 
ground that public safety may be 
endangered by exercise of easement. 
—State Highway Board v. Baxter, 144 
S.E. 796, 167 Ga. 124. 

83. Idaho.—Continental Oil Co. v. 
City of Twin Falls, 286 P. 353, 49 
Idaho 89, followed in Independent 
School Dist. No. 1 of Twin Palls 
County V. Continental Oil Co., 286 
r. 360, 49 Idaho 109. 

N.Y.—Griefer v. Sullivan County, 286 
N.Y.S. 791, 246 App.Div, 385, af¬ 
firmed 6 N.E.2d 606. 273 N.Y. 515, 
reargument denied 10 N.E.2d 564, 
274 N.Y. 587. 

20 C.J. p 659 note 60. 

84. Ill.—Chicago Sanitary Dist. v. 
Baumbach, 110 N.E. 331, 270 Ill. 
128. 

Ind.—Cleveland, etc., R. Co. v. Smith, 
97 N.E. 164, 177 Ind. 524. 

N.Y.—People v. Lyon, 100 N.Y.S. 62, 
114 App.Div. 583, affirmed 80 N.E. 
1136, 186 N.Y. 545. 

20 C.J. p 660 note 62. 

85. Ala.—Crofford v. Atlanta, etc., 
R. Co., 48 So. 366, 158 Ala. 288. 

20 C.J. p 660 note 63. 

86. Ill.—Chicago V. Webb, 102 Ill. 
App. 232. 

Tex.—Texas & N. O. R. Co. v. Davis, 
App., 60 S.W.2d 505. 

87. Cal.—City of San Mateo v. Rail- j 
.29 C.J.S.-6S 


road Commission, 68 P.2d 713, 9 
Cal. 2d 1. 

88. N.Y.—In re New York El. R. Co., 
36 Hun 427. 

89. Ky.—Bloxton v. State Highway 
Commission, 8 S.W.2d 392, 225 Ky. 
324. 

Me.—^Waukeag Ferry Ass’n v. Arey, 
146 A. 10, 128 Me. 108. 

N.Y.—^Waterford Electric Light, Heat 
& Power Co. v. State, 203 N.Y.S. 
858, 208 App.Div. 273, modifying 
191 N.Y.S. 657, 117 Misc. 480, af¬ 
firmed 147 N.E. 225, 239 N.Y. 629 
—In re Forty-Second St. Spur of 
Manhattan Ry. Co. in City of New 
York, 216 N.Y.S. 2, 126 Misc. 879, 
modified on other grounds In re 
Elevated Railroad Structures, etc., 
in East Forty-Second St. City of 
New York, 243 N.Y.S. 665, 229 App. 
Div. 617—^Waterford Electric 
Light, Heat & Power Co. v. State, 
191 N.Y.S. 657, 117 Misc. 480. 
Wash.—Great Northern Ry. Co. v. 
City of Seattle, 39 P.2d 999, 180 
Wash. 368. 

20 C.J. p 660 note 68—26 C.J. p 1023 
note 22. 

Property subject to appropriation see 
supra 9 70. 

What constitutes taking see infra § 
127. 

Particular rights held compensable 

(1) On city’s condemnation, elevat¬ 
ed railroad was held entitled to com¬ 
pensation for right to impair light, 
air, and access acquired by prescrip¬ 
tion.—In re Elevated Railroad Struc¬ 
tures, etc.. In East Forty-Second St., 
City of New York, 253 N.Y.S. 743, 
141 Misc. 565, followed in In re For¬ 
ty-Second St. Spur, Borough of 
Manhattan, City of New York, 257 
N.Y.S. 37, 143 Misc. 129, affirmed In 
re Elevated Railroad Structures, etc., 
in Bast 42nd St., City of New York, 
262. N.Y.S. 973, 238 App.Div. 832, 
affirmed In re Elevated Railroad 
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Structures in Forty-Second St, City 
of New York, 192 N.E. 188, 265 N.Y. 
170, affirmed Roberts v. City of New 
York, 55 S.Ct 689, 295 U.S. 264, 79 
L.Ed. 1429. 

(2) A city may not take the right 
of a traction company to maintain its 
kiosks originally located on sidewalks 
of a street, in widening and altering 
the street, without making compen¬ 
sation therefor, the right of the com¬ 
pany to maintain its kiosks being 
subject only to police power of state. 
—City of New York v. Hudson & M. 
R. Co., 128 N.E. 152, 229 N.Y. 141, 
affirming 177 N.Y.S. 4, 188 App.Div. 
294. 

(3) Where, when the state appro¬ 
priated the inchoate vested interest 
of one who held franchise to fill in 
certain submerged lands, no proceed¬ 
ing looking to a forfeiture of such 
franchise had been instituted against 
the owner, and no forfeiture had 
been declared by statute or decree, 
the court must award the value of 
what the state took, even though 
a condition subsequent had been in 
fact broken by the owner.—First 
Const. Co. of Brooklyn v. State, 180 
N.Y.S. 241, 110 Misc. 164. 

If bridge has been, abandoned by 
its proprietor, no compensation need 
be awarded.—Sears v. Tuolumne 
County, 64 P. 270, 132 Cal. 167. 

90. U.S.—^Mt.' Vernon, Alexandria & 

Washington Ry. Co. v. U. S., 75 Ct. 

Cl. 704, certiorari denied 53 S.Ct. 

87, 287 U.S- 643, 77 L.Ed. 556. 

91. Mich.—People v. Calder, 117 N. 
‘ W. 314, 153 Mich. 724, 126 Am.S.R. 

550, affirmed 31 S.Ct. 122, 218 U.S. 

591, 54 L.Ed. 1163. 

20 C.J. p 660 note 69. 

92. Mich.—^Michigan Cent. R. Co. v. 

State, 111 N.W. 735, 148 Mich. 151. 
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proceedings by another to acquire a similar right 
across the same land.*® 

§ 107. Water Rights 

Subject to rights of the government which may be 
exercised for the improvement of navigation, compensa¬ 
tion must ordinarily be made for the taking of, or in¬ 
jury to, riparian rights, privateiy owned lands lying under 
waters or between high and low water, or improvements 


29 C.J.S. 

on lakes or streams, or for the obstruction of access to 
navigable waters. 

Water rights are within the protection of the con¬ 
stitutional inhibition against taking or injuring pri¬ 
vate property without compensation, and if the wa¬ 
ters of a lake or stream are taken directly or indi¬ 
rectly so as to infringe on the rights of a riparian 
proprietor, compensation must be made,^^ and the 
same rule applies where the waters of a well or 


93. Ky.—Calor Oil, etc., Co. v. Fran- 
zell, 109 S.W. 328, 33 Ky.Ii. 98. 

20 C.J. p 660 note 71. 

94. TJ.S.—Russell & Co. v. People of 
Puerto Rico, C.C.A.Puerto Rico, 
118 F.2d 225—U. S. v. Appalachi¬ 
an Electric Power Co., C.C.A.Va., 
107 P.2d 769, affirming, D.C., 23 
F.Supp. 83, certiorari granted 60 
S.Ct. 608, 309 U.S. 646, 84 L..Ed. 
999, reversed on other grounds 61 
S.Ct. 291, rehearing denied 61 S.Ct. 
548—Monk v. U. S.. 56 Ct.Cl, 429. 

Colo.—People ex rel. Park Reservoir 
Co. V. Hinderlider, 57 P.2d 894, 98 
Colo. 605—Trinchera Ranch Co. v. 
Trinchera Irr. Dist., 300 P. 614, 89 
Colo. 170. 

Ill.—^Leitch V. .Sanitary Dist. of Chi¬ 
cago, 17 N.E.2d 34. 369 Ill. 469— 
Eldred Drainage and Levee Dist. 
V. Wilcoxson, 6 N.B.2d 149, 365 Ill. 
249. 

Kan.—^Durkee v. Board of County 
Com’rs, Bourbon County, 51 P.2d 
984, 986, 142 Kan. 690, quoting Cor- 
pns Jnris. 

Mass.—Spaulding v. Inhabitants of 
Plainville, 105 N.E. 1006, 218 Mass. 
321—^Proprietors of Mills on Mona- 
tiquot River v. Randolph, Holbrook 
on Braintree, 32 N.E. 153, 157 Mass. 
345—^Bailey v. Woburn, 126 Mass. 
416. 

Mich.—Hilt V. Weber, 233 N.W. 159, 
252 Mich. 198. 71 A.L.R. 1238. 

Mo.—City of Cape Girardeau v. 
Hunze, 284 S.W. 471, 314 Mo. 438, 
47 A.L.R. 25. 

N.T.—^Pinch, Pruyn & Co. v. State, 
203 N.Y.S. 165, 122 Misc. 404—New 
Tork Dock Co. v. Plinn-O’Rourke 
Co., 200 N.T.S. 347, 121 Misc. 155— 
Stewart v. Turney, 191 N.Y.S. 342, 
117 Misc. 598, reversed on other 
grounds 197 N.T.S. 81, 203 App. 
Div. 486—^Nevihs v. Friedauer, 184 

-N.T.S. 894, 113 Misc. 437, affirmed 
in part and reversed in part on 
other grounds 190 N.T.S. 682, 198 
App.Div. 250. 

Pa.—City of Philadelphia v. Com¬ 
monwealth, 130 A.' 491, 284 Pa. 
225. 

Wash.—^Litka v. City of Anacortes, 

9 P.2d 88, 167 Wash. 259—In re 
Martha Lake Water Co. No. 1, 277 
P. 382, 152 Wash. 53. 

20 C.J. p 660 note 73. 

Acts constituting taking or injury 
see infra S§ 114-118. 


Fishing rights see supra § 104. 
Property subject to power of emi¬ 
nent domain see supra § 71. 

Particular rights requiring oompen- 
satlozL 

(1) Right of owner of property 
subject to overflow to have stream 
continue in natural state.—^Kincaid 
V. IT. S.. D.C.La., 37 F.2d 602, af¬ 
firmed. C.C.A., U. S. V. Kincaid, 49 F. 
2d 768, certiorari granted Hurley v. 
Kincaid, 52 S.Ct. 127, 284 U.S. 610, 
76 L.Ed. 621, reversed on other 
grounds 52 S.Ct. 267, 285 U.S. 95. 76 
L.Ed. 637. 

(2) Right of irrigation district to 
appropriate water constitutes “prop¬ 
erty,” within constitutional provision 
protecting property rights.—^Nine 
Mile Irr. Dist v. State, 225 N.W. 679, 
118 Neb. 522. 

(3) Upper riparian owner is en¬ 
titled to uninterrupted flow of wa¬ 
ters, and lower owners are bound to 
receive water although it floods 
their lands, and right of continued 
existence of conditions is “property" 
within constitutional provision 
against taking or damaging of "prop¬ 
erty" for public use without adequate 
compensation.—State v. Hale, Tex. 
Civ.App., 96 S.W.2d 136, modified on 
other grounds, Sup., 146 S.W.2d 731. 

(4) Taking of soil between high 
and low water mark for purpose of 
converting it Into dry land for use as 
a public park as against abutting 
riparian owners is the taking of pri¬ 
vate property for a public use, re¬ 
quiring compensation.—^Town of 
Orange v. Resnick, 109 A. 864, 94 
Conn. 573, 10 A.L.R. 1046. 

(5) Government must compensate 
riparian owner for damage through 
permanently raising level in non- 
navlgable stream through construc¬ 
tion of dam in navigable river to 
which stream is tributary though 
no overflow occurs.—Rose Island Co. 
V. U. S.. D.C.Ky., 46 F.2d 802. 

(6) Where a river was floatable in 
i^s natural state in a commercial 
sense, a riparian owner who used the 
river for the purpose of getting logs 
to market was entitled to substantial 
damages where condemnation will 
involve diversion of waters on con¬ 
struction of hydroelectric generating 
plant.—City of Tacoma v, Olympia 
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Door Co., 209 P. 836, 121 Wash. 
404. 

Water power 

(1) The owner of a water power is 
entitled to compensation when it is 
taken or Injured for public use. 
Kan.—^Piazzek v. Drainage Dist. No. 

1 of Jefferson County, 237 P. 1059, 
119 Kan. 119. 

Neb .—In re Southern Nebraska Pow¬ 
er Co., 192 N.W. 317, 109 Neb. 
683. 

Or.—^Logan v. Chas. K. Spaulding 
Logging Co., 190 P. 349, 100 Or. 
731. 

20 C.J. p 660 note 73 [JL 

(2) Even an undeveloped or un¬ 
utilized water power is property, 
for which compensation must he 
made. 

N.H.—^Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 58 A.L. 
R. 788. 

N.T.—^In re Board of Water Supply 
of City of New Tork, 177 N.Y.S. 
852, 189 App.Div. 20, affirming 
Sands v. City of New Tork, 172 N. 
Y.S. 16, 104 Misc. 427. 

X>eolaratloxi of navigability 
State could not without compensa¬ 
tion diminish riparian owners’ rights 
by statutes declaring river navigable 
if It is in fact not navigable.—^Peo¬ 
ple ex rel. Western New York & P. 
Ry. Co. V. State Tax Commission, 
155 N.E. 911, 244 N.T. 596, affirming 
212 N.T.S. 161. 215 App.Div. 728— 
People ex rel. New York, O. & W. 
Ry. Co. V. State Tax Commission, 191 
N.T.S. 464, 116 Misc. 774. 

Meandered lake 

The owner of land abutting on a 
meandered lake, which the executive 
council determined it would be to the 
interest of the public to drain, had no 
vested Interest in, or private right to, 
the waters of the lake, and no right 
to damages because of Its drainage.— 
Higgins V. Board of Sup’rs of Dick¬ 
inson County, 176 N.W. 268, 188 Iowa 
448. 

Bight to drain mine waters con¬ 
taining acid into stream used as 
source of public water supply was 
held not property right.—^Pennsyl¬ 
vania R. Co. V. Sagamore Coal Co„ 
126 A. 386, 281 Pa. 233, 39 A.L.R. 
882, certiorari denied Sagamore Coal 
Co. V. Mountain Water Supply Co., 
45 S.Ct. 228, 867 U.S. 592, 69 L.Ed. 
803. 
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spring are taken or their use interfered with.95 The 
rights of a proprietor of lands abutting on naviga¬ 
ble waters will be protected, subject, however, to 
various limitations and qualifications which do not 
apply to an owner on nonnavigable waters,^^ the 
nature of which are discussed infra § 115. 


If lands lying under the waters of a lake or 
stream, and owned by private individuals,®"^ or land 
between high and low watermark,®® are taken in 
whole or in part, the owner is entitled to compensa¬ 
tion, unless the taking is for an improvement for 


95. Idaho.—^Public Utilities Commis¬ 
sion V. Natatorlum Co., 211 P. 533, 
36, Idaho 287. 

Mo.—^Applegate v. Director General 
of Chicago, R. I. & P. Ry. Co., 226 
S.W. 628, 205 Mo.App. 611. 

20 C.J. p 662 note 74. 

Appropriated waters 
Plaintiff appropriating percolating 
and spring waters on defendants* 
land, acquiesced in by defendants* 
grantors to judgment, acquired prop¬ 
erty right, which could not be taken 
without compensation.—^Nevius v. 

Smith, 279 P. 44. 86 Colo. 178. 

96. U.S.—^Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Mlnn., 99 F.2d 902, cer¬ 
tiorari denied Minneapolis St. P. 
& S. S. M. R. Co. V. Pike Rapids 
Power Co., 59 S.Ct. 362, 305 U.S. 
660, 83 L.Ed. 428, rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L.EcL 
1062, certiorari denied Pike Rapids 
Power Co. v. Minneapolis, St. P. & 

S. S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Bd. 1040—U. S. v. 
Central Stockholders* Corporation 
of Vallejo, C.C.A.Cal.. 52 P.2d 322. 
modifying, D.C., 43 P.2d 977, and 
followed in, C.C.A., U. S. v. Char¬ 
les S. Howard Co., 52 F.2d 340— 
City of Philadelphia v. Standard 
Oil Co. of Pennsylvania, D,C.P€l, 12 

■ F.Supp. 647, affirmed, C.C.A., 79 
F.2d 764, certiorari denied 56 S.Ct. 
443, 297 U.S. 705, 80 L.Ed. 992. 

Fla.—^Brickell v. Trammell, 82 So. 
221, 77 Fla. 544. 

Ky.—^Hatcher v. City of Bowling 
Green, 95 S.W.2d 255, 260, 264 Ky. 
584, citing Corpus Juris. 

N.T.—^In re Jamaica Bay in City of 
New York, 176 N.E. 539, 256 N.T. 
382, modifying In re Waterfront 
of City of New York, 248 N.T.S. 
190, 231 App.Div. 597—New York 
Dock Co. V. Flinn-O’Rourke Co., 190 
N.T.S. 588, 198 App.Div. 376, modi¬ 
fied on other grounds 192 N.T.S, 
940, 200 App.Div. 871, modified on 
other.grounds 136 N.E. 315, 234 N. 

T. 126—In re East River Drive, 
Borough of Manhattan, City of 
New York, 289 N.T.S. 433. 

S.D.—^Hillebrand v. Knapp, 274 N.W. 

821. 65 S.D. 414, 112 A.L.R. 1104. 
Wash.—^Hewitt-Lea Lumber Co. v. 
King County, 194 P. 377, 113 Wash. 
431, 21 a;l.R. 201. 

20 C.J. p 662 note 75. 

Faraznouat federal right 
Riparian owner has no property 
right in use of navigable waters or 
power inherent therein, or in fall and 


flow of water, as against United 
States. 

U.S.—Continental Land Co. v. U. S., 
C.C.A.Wash., 88 F.2d 104, certiorari 
denied 58 S.Ct. 36, 302 U.S. 715, 82 
L.Ed. 552. 

N.T.—Little Palls Fibre Co. v. Henry 
Ford & Son, 164 N.E. 558, 249 N.T. 
495, affirming 229 N.T.S. 445. 223 
App.Div. 559, which modified and 
affirmed 217 N.T.S. 534, 127 Misc. 
834, and 221 N.T.S. 671. 129 Misc. 
544. certiorari granted Henry Ford 
& Son V. Little Palls Fibre Co.. 
49 S.Ct. 348, 279 U.S. 829, 73 L.Ed. 
980, affirmed 50 S.Ct. 140, 280 U.S. 
369, 74 L.Ed. 483. 

Taking unrelated to navigation 

(1) Where under plea of improve¬ 
ment of navigation the property of 
riparian owner is taken or its value 
diminished by public work unrelated 
to purposes of navigation and not 
within channel of river and its pub¬ 
lic servitude, riparian owner is en¬ 
titled to compensation.—^Natcher v. 
City of Bowling Green, 95 S.W.2d 
255, 264 Ky. 584. 

(2) Where city took land con¬ 
tiguous to river for municipal pur¬ 
poses, owner’s riparian rights were 
held of value, and entitled to con¬ 
sideration in determining damages, 
notwithstanding fact that city might, 
by exercising its dominant right to 
improve adjacent waters for naviga¬ 
tion, destroy value of riparian 
rights.—In re ViTest 205th St. in City 
of New York, 147 N.E. 361, 240 N.T. 
68, reversing 206 N.T.S. 796, 211 App. 
Dlv. S3, motion denied In re City of 
New York, 148 N.E. 725. 240 N.T. 
608. 

(3) Construction of flashboards on 
federal dam in navigable river, re¬ 
ducing plaintiff’s water power and 
taking portion of plaintiff's proper¬ 
ty, was not taking land under navi¬ 
gable waters in regard to which fed¬ 
eral government has complete con¬ 
trol.—Little Falls Fibre Co. v. Henry 
Ford & Son, 229 N.T.S. 445, 223 App. 
Div. 559, modifying 217 N.T.S. 534, 
127 Misc. 834, and 221 N.T.S. 671, 129 
Misc. 544, certiorari granted Henry 
Ford & Son v. Little Palls Fibre Co., 
49 S.Ct. 348, 279 U.S. 829, 73 L.Ed. 
980, affirmed 50 S.CL 140, 280 U.S. 
369, 74 L.Ed, 483. 

Common carrier engaged In inter¬ 
state commerce could not avoid pay¬ 
ment of compensation for invasion of 
rights of riparian owner resulting 
from construction of bridge across 
Mississippi river in Minnesota by 
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reliance on alleged fact that use of 
river bed to .‘support bridge was a 
public use, since immunity for use 
of navigable waters applies only to 
the United States or its agents.— 
Pike Rapids Power Co. v. Minneapo¬ 
lis, St. P. & S. S. M. R. Co., C.C.A. 
Minn., 99 F.2d 902, certiorari denied 
Minneapolis, St. P. & S. S. M. R. Co. 
V. Pike Rapids Power Co., 59 S.Ct. 
362, 305 U.S. 660, 83 L.Ed. 428, re¬ 
hearing denied 59 S.Ct. 487, 306 U.S. 
667, 83 L.Ed. 1062, certiorari denied 
Pike Rapids Power Co. v. Minneapo¬ 
lis, St. P. & S. S. M. R. Co., 59 act. 
488, 306 U.S. 640, 83 L.Ed. J040. 

Riparian proprietors owning to cen¬ 
ter of navigable stream are entitled 
to the usufruct of the waters as ap¬ 
purtenant to their land, and are en¬ 
titled to compensation for an inter¬ 
rupted enjoyment of these privileges 
in consequence of public improve¬ 
ments made by the state.—Waterford 
Electric Light, Heat & Power Co. v. 
State, 203 N.T.S. 868, 208 App.Div. 
273, modifying 191 N.T.S. 657, 117 
Misc. 480, affirmed 147 N.E. 225, 239 
N.T. 629. 

97. Fla.—Gibson v. City of Tampa, 
185 So. 319, 135 Fla. 637. 

N.T.—^In re Public Beach in City 
of New York, 176 N.E. 5, 256 N.T. 
156, modifying City of New York 
V. Feltman, 243 N.T.S. 625, 230 
App.Div. 299—^Appleby v. City of 
New York, 139 N.E. 474, 235 N.T. 
351, affirming 192 N.T.S. 211, 199 
App.Div. 539, and reargument de¬ 
nied 142 N.E. 291, 236 N.T. 579—In 
re Water Front in Tompkinsville, 
Borough of Richmond, City of New 
York, 220 N.T.S. 18, 219 App.Div. 
382. 

20 C.J. p 662 note 76. 

ICovliig bulkhead liaia 
The established bulkhead line can¬ 
not be moved further inshore by the 
city without making compensation 
to the owner of the land inside the 
original bulkhead line, even though 
such owner had not yet exercised his 
right to fill, and the land was still 
covered by water.—^Appleby v. City 
of New York, 192 N.T.S. 211, 199 App. 
Div. 539. 

93. N.T.—^In re Public Beach in City 
of New York, 176 N.E. 5, 256 N.T. 
156, modifying City of New York 
V. Feltman, 243 N.T.S. 625, 230 
App.Div. 299—In re City of New 
York, Ward’s Island, 286 N.T.S. 
131, 158 Misc. 684. 

20 C.J. p 663 note 77. 
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the benefit of commerce®® or as appears infra § 115, 
for navigation. Where, however, the title to sub¬ 
merged or tidelands is in the state, the riparian 
owner is not entitled to compensation where they 
are taken for public use,^ nor are such lands private 
property for which compensatipn must be made to 
the state.2 

Where improvements on lakes or streams are tak¬ 
en or injured, compensation must be made to the 
owner.® Thus the right conferred on private ri¬ 
parian owners to construct wharves, docks, and 
buildings on the banks of navigable waters creates 
a right of property which cannot be invaded with¬ 
out compensation being made.^ No compensation 
may b^ recovered for the loss of rights which the 
riparian owner shares with the general public.^ 
Artificial watercourses are within the protection of 


the constitution, and if taken or injured must be 
paid for.® 

Obstruction of access. Although a different rule 
was laid down in some of the earlier cases,^ it is 
generally held that a riparian owner’s right of ac¬ 
cess to a navigable stream is private property which 
cannot be taken without compensation,® except in 
the lawful exercise of the governmental power to 
improve navigation, as appears infra § 115. 

§ 108. Personal Property and Rights Therein 

Generally, the taking of personal property and rights 
therein requires compensation. 

The rule requiring compensation for property 
taken for public use has been held to apply to per¬ 
sonal property,® such as valid contracts,^® choses 
in action,^^ inventions secured by patents,^® money 


99. N.T.—Sage v. New York, 47 N. 
E. 1096, 154 N.T. 61. 61 Am.S.r.. 
592, 38 Li.R.A. 606, affirming 41 N. 
T.S. 938, 10 Ap^.Div. 294. 

20 C.J. p 663 note 78. 

1. N.Y.—In re City-of Yonkers, 225 
N.T.S. 181, 222 App.Div. 690. 

20 C.J. p 663 note 80. 

Biglit to apply for grant 
Riparian owners’ mere right to ap¬ 
ply to state for grant of lan'-‘’s un¬ 
der water was held not “property,” as 
respects compensation for taking.— 
In re City of Yonkers, 225 N.Y.S. 181, 
222 App.Div. 690. 

Srectlon of wall in bed of river 
by the state on lands owned by it 
was held not an appropriation or use 
of company's property on the other 
side of the river, although the wall 
narrowed the channel, and at certain 
seasons so checked the flow of the 
river as to set back water in the 
company's tailrace 'and on its water 
wheels.—^Frisbcse & Stansfleld Knit¬ 
ting Co. V. State, 179 N.Y.S. 294, 189 
App.Div. 341. 

2. U.S.—Stockton v. Baltimore, etc., 
R. Co., C.C.N.J., 32 F. 9, appeal dis¬ 
missed 11 S.Ct. 1028. 140 U.S. 699, 
35 L.Ed. 603. 

20 C.J. p 663 note 81. 

3. Kan.—^Piazzek v. Drainage Dist. 
No. 1 of Jefferson County, 237 P. 
1059, 119 Kan. 119. 

N.Y.—^IVatervliet Hydraulic Co. v. 
State, 197 N.Y.S. 348, 119 Misc. 
743. 

20 C.J. p 663 note 82. 

4. N.T.—City of New York v. Dela¬ 
ware, L. & W. R. Co., 143 N.E. 234, 
237 N.T. 398, affirming 200 N.Y.S. 
681, 206 App.Div. 228—In re Pier 
Old No. 49, East River in City of 
New York, 124 N.E. 148, 227 N. 
Y. 119, reversing in part and af- 
flrmlng in part 173 N.Y.S. 320, 185 
App.Div. 639—^In re Water Front 
on North River in City of New 


York, 219 N.T.S. 353, 219 App.Div. 
27. 

Pa.—City of Philadelphia v. Common¬ 
wealth. 130 A 491. 284 Pa. 225. 

20 C.J. p 664 note 83. 

Improper ezerolse of riparian rights 
Property owner was not entitled 
to award for structures maintained 
for restaurant purposes on dam¬ 
age parcels in which owner had ri¬ 
parian rights, since erection of such 
structures and their use for restau¬ 
rant purposes were not proper exer¬ 
cise of riparian rights; and a permit 
issued by the dock commissioner for 
erection of such structures, even if 
lawfully issued, did not constitute a 
“property right, privilege, franchise, 
easement or interest” for which 
damages could be collected.—In re 
Neptun-* Avenue in City of New 
York, 3 N.T.S.2d 825, 254 App.Div. 
690, reargument denied In re Nep¬ 
tune Avenue, in Borough of Brook¬ 
lyn, City of New York, 6 N.Y.S.2d 
343, 254 App.Div. 869, affirmed In re 
Neptune Avenue, City of New York, 
20 N.E.2d 557, 280 N.Y. 604. 

5. N. J —^Matthiessen, etc., Su^ar 

Refining Co. v. Jersey City, 26 N.J. 
Eq. 247. 

20 C.J. p 664 note 84. 

6. Idaho.—^Knowles v. New Sweden 
Irr. Dist., 101 P. 81, 16 Idaho 217. 

20 C.J. p 664 note 85. 

7. U.S.—Gibson v. U. S., Ct.Cl., 17 
S.Ct. 578, 166 U.S. 269, 41 L.Ed. 
996. 

20 C.J. p 664 note 87. 

& Fla.—Brickell v. Trammell, 82 So. 
221, 77 Fla, 544. 

N.Y.—^In re Jamaica Bay in City of 
New York, 176 N.E. 539, 256 N.Y. 
382, modifying In re Waterfront 
of City of New York, 248 N.T.S. 
190, 231 App.Div. 597—White, Grat- 
wlck & Mitchell v. Empire Engi¬ 
neering Co., 210 N.T.S. 563, 125 
Misc. 47, affirmed 206 N.Y.S. 973, 
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211 App.Div. 834, which is affirmed 
148 N.E. 743. 

20 C.J. p 665 note 88. 

9- Ky.—Superior Coal & Builders 
Supply Co. V. Board of Education 
of Dayton, 83 S.W.2d 875, 260 Ky. 
84. 

N.Y.—^In re Triborough Bridge, City 
of New York, 293 N.T.S. 223, 249 
App.Div. 579, affirmed In re Acquir¬ 
ing Title by City of New York to 
Certain Lands as a Site for Tri¬ 
borough Bridge, 10 N.B.2d 561, 274 
N.Y. 581—^In re Bellevue Hospital, 
Psychopathic Pavilion Site in CHy 
of New York, 230 N.T.S. 411, 132 
Misc. 774. 

20 C.J. p 665 note 90. 

Property subject to power of emi¬ 
nent domain see supra § 65. 
Recovery for improvements and fix¬ 
tures on condemned property see 
infra § 175. 

10. U.S.—Lynch v. U. S., Ga., 54 S. 
Ct. 840, 292 U.S. 571, 78 L.Ed. 1434, 
reversing, C.C.A., 67 P.2d 490, cer¬ 
tiorari granted 54 S.Ct. 641, 292 U. 
S. 616, 78 L.Ed. 1474—Wllner v. 
U. S., 54 S.Ct. 840, 292 U.S. 571, 
78 L.Ed. 1434, reversing, C.C.A., 68 
P.2d 442, certiorari granted 54 S. 
Ct. 641, 292 U.S. 617, 78 L.Ed. 
1475. 

Bight to prospective profits under 
contract f 9 r a public work entered 
into on behalf of the state by its 
duly authorized agents is a species 
of property, finding protection un¬ 
der both the federal and the state 
constitutions in the provisions which 
provide that property shall not be 
taken for public use without just 
compensation.—^Danolds v. State, 89 
N.T. 36, 42 Am.R. 277. 14 N.T.Wkly. 
Dig. 268, affirming 26 Hun 241, 14 
N.T.Wkly.Dig. 437. 

11. U.S.—Meade v. U. S., 2 Ct.Cl. 
224, 275. 

12. U.S.—^Brady v. Atlantic Works, 
C.C.Mass., 8 F.Cas.No.1,794, 2 Ban. 
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collected on an assessment of taxes,or crops 
planted on the right of way of a railroad company 
after location and before bond given or notice by 
the railroad company of the time when actual pos¬ 
session will be required.i4 A right to recover dam¬ 
ages for flowing a man's land is a valuable right 
of property vested in him, and the legislature can¬ 
not authorize it to be taken by another person or 
corporation except for a public purpose and on the 
payment of just compensation.^^ 

No compensation can be recovered for a tortious 
appropriation of personal property left in vaults in 


a street, the license to occupy which has been re¬ 
voked by the city.i6 Property right in a corpse is 
not cpmpensable.i7 

§ 109. Material Taken from Uncondemned 
Lands 

Material taken from uncondemned lands Is property 
for which compensation must be made. 

Although no land is taken, yet if earth or other 
material is taken from the land of an individual for 
the construction of a public improvement, the own¬ 
er is entitled to compensation.^^ 


C. TAKINa OR INJURING PROPERTY AS GROUND FOR COMPENSATION 


§ 110. In General 

Under the modern construction of the term, a ^'tak¬ 
ing” of property for which compensation must be paid 
does not require an actual physical taking, but may con¬ 
sist of an Interference with the rights of ownership, use, 
and enjoyment of property. 

To recover for taking or damaging private prop¬ 
erty for public use, there must be an invasion of 
property rights.^® According to some of the au¬ 
thorities which construe the term “taking" in its 
strictest sense, in order to bring a case within 
the constitutional provision, there should be a 
taking altogether; a seizure, a direct appropri¬ 


ation and dispossession of the owner such a 
taking as divests the owner of all title to and 
control over the property taken and is an unqual¬ 
ified appropriation of it to the public.21 This 
strict construction is not, however, now generally 
sanctioned ;22 and while the decisions are by no 
means harmonious, the general rule deducible from 
them, and which has been said accurately to state 
the governing principle, seems to be that there need 
not necessarily be an actual physical taking,23 but 
that a destruction, restriction, diminution, or inter¬ 
ruption of the rights of ownership or of the com- 


& A. 436, 4 Cliff. 408, reversed on 
other grounds 2 S.Ct. 225, 107 U.S. 
192, 27 L.Ed. 438. 

13. Utah.—^Kaysville City v. Ellison, 
65 P. 386, 18 Utah 163, 72 Ain.S. 
R. 772, 43 L.R.A. 81—People v. 
Daniels, 22 P. 159, 6 Utah 288, 5 L. 
R.A. 444. 

20 C.J. p 665 note 92. 

Taxation distinguished from exer¬ 
cise of power of eminent domain 
see supra § 17. 

14. Pa.—Dafferty v. Schuylkill Riv¬ 
er East Side R. Co., 16 A. 869, 124 
Pa. 297, 10 Am.S.R. 687, 3 L.R.A. 
124. 

15. Mass.—^ITeponset Meadow Co. v. 
Tlleston, 133 Mass. 189. 

16. N.T.—^Lincoln Safe Deposit Co. 
V. New York, 88 N.T.S. 912, 96 
App.Div. 624. 

17. Ky.—University of Louisville v. 
Metcalfe, 287 S.W. 946, 216 Ky. 339, 
49 A.L.R. 375. 

18. Ala.—^Wiggins v. Alabama Pow¬ 
er Co., 107 So. 85, 214 Ala. 160. 

Kan.—^Webb v. Board of Corners of 
Crawford County, 274 P. 249, 127 
Kan. 547. 

La.—^Booth V. Louisiana Highway 
Commission, 133 So. 169, 171 La. 
1096. 

N.T.—Star Sand & Gravel Corpora¬ 


tion V. Marsh, 232 N.T.S. 235, 133 
Misc. 388. 

20 C.J. p 666 note 97. 

IS. U.S.—Johnson v. U. S., 62 CtCl. 
234. 

Neb.—Spurrier v. Mitchell Irr. Dist., 
229 N.W. 273, 119 Neb. 401, 74 
A.L.R. 884, appeal dismissed and 
certiorari denied 51 S.Ct. 484, 283 
U.S. 796, 75 L.Ed. 1420. 

Mere error or wrongful act 
Ordinarily, the constitutional pro¬ 
hibition against taking private prop¬ 
erty for public use without Just com¬ 
pensation contemplates compensation 
for a taking or for damage which is 
permanent or presumably of a per¬ 
manent nature and growing out of a 
positive act or aggressive step, and 
it was never intended to furnish a 
cause of action for every error of 
judgment committed or wrongful act 
perpetrated by a town council.— 
Gasque v. Town of Conway, 8 S.E. 
2d 871, 194 S.C. 15. 

Notice on plaintiff by district su¬ 
pervisor of Emergency Fleet Corpora¬ 
tion that premises would be taken as 
war measure did not constitute "tak¬ 
ing.”—Schumann v. U. S., 64 CtCl. 
607. 

20. Ga.—^Hurt v. Atlanta, 28 S.E. 65, 
100 Ga. 274. 

20 C.J. p 666 note 98. 
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21. Me.—Cushman v. Smith, ■ 34 Me. 
247. 

20 C.J. p 666 note 99. 

22. S,D.—Hyde v. Minnesota D. & 
P. R. Co., 136 N.W, 92, 95, 29 S.D. 
220, 40 L.R.A.,N.S., 48. 

20 C.J. p 666 note 1. 

“In some, of the early cases in 
this country, the courts, adhering to 
the conception of property as the 
thing owned, construed the taking 
alluded to in state constitutions to 
be a ‘taking altogether,’ an appro¬ 
priation and dispossession of the 
owner, which deprived him of the 
corpus of the property, and compen¬ 
sation was limited accordingly. The 
broader view, which now obtains 
generally, conceives property to be 
the interest of the owner in the 
thing owned, and the ownership to 
afford the owner the rights of use, 
exclusion and disposition. Under 
this broad ’construction there need 
not be a physical taking of the prop¬ 
erty or even dispossession; any sub¬ 
stantial interference with the ele¬ 
mental rights growing out of own¬ 
ership of private property is consid¬ 
ered a taking.”—Smith v. Erie R. 
Co., 16 N.E.2d 310, 313, 134 Ohio 
St. 135. 

23. Pa.—In re Sansom St. in City 
of Philadelphia, 143 A. 134, 136, 
293 Pa. 483, quoting Corpus Juris. 

S.C.—Gasque v. Town of Conway, 
8 S.E.2d 871, 194 S.C. 15. 
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mon and necessary use and enjoyment of property 
in a lawful manner, lessening or destroying its val¬ 
ue, may constitute a taking for which compensation 
must be made to the owner of the property,24 but 
the rule is otherwise if such acts can be referred to 
the exercise of some other governmental power,25 


such as the police power,26 and even then the power 
must be exercised with due regard to constitutional 
limitations.27 While, under some provisions, a “tak¬ 
ing^* of property is an actual physical invasion or 
an appropriation,26 and not simply the infliction of 


24. U.S.—^Portsmouth Harbor Land 
& Hotel Co. V. U. S., 43 S.Ct. 135, 
260 U.S. 327, 67 L.Bd. 287, re¬ 
versing: 56 Ct.Cl. 494—Cheves v. 
Whitehead. D.C-Ga., 1 F.Supp. 321. 
reversed on other grrounds, C.C.A., 
Whitehead v. Cheves, 67 F.2d 316, 
certiorari denied 54 S.Ct. 371, 290 

U. S. 704, 78 L.Bd. 605. 

Ariz.—In re Forsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Ark.—Arkansas State Highway Com¬ 
mission V. Bush, 114 S.W.2d 1061, 
195 Ark. 920—Miller Levee Dist. 
No. 2 v. Wright. Ill S.W.2d 469, 
195 Ark. 295—^Arkansas State 

Highway Commission v. Kincan- 
non, 100 S.W.2d 969. 193 Ark. 450 
—^Keith V. Drainage Dist. No. 7 
of Poinsett County, 36 S.W.2d 59, 
183 Ark. 384. 

Cal.—^People v. Associated Oil Co., 
294 P. 717, 211 Cal. 93. 

Fla.—^Ex parte Wise, 192 So. 872, 141 
Fla. 222. 

Ind.—^Brown v. State, 5 N.B.2d 627, 
211 Ind. 61. 

Iowa.—^Nalon v. Sioux City, 250 N. 

W. 166, 216 Iowa 1041. 

Ky.—Kentucky State Park Commis¬ 
sion V. Wilder, 84 S.W.2d 38, 260 
Ky. 190—^Jefferson County v. BIs- 
choff. 87 S.W.2d 24, 238 Ky. 176 
—Webster County v. Lutz, 28 S. 
W.2d 966, 234 Ky. 618. 

Mo.—^Texas-Bmpire Pipe Line Co. v. 
Stewart, 55 S.W.2d ’283, 331 Mo. 
525, reversing, App., 35 S.W.2d 627 
—^Bx parte Davison, 13 S.W.2d 40, 
321 Mo. 370—^Prairie Pipe Line Co. 

V. Shipp, 267 S.W. 647, 305 Mo. 
663, transferred see, App., 240 S.W. 
473. 

N.cr—Sandlin v. City of Wilmington, 
116 S.E. 733, 186 N.C. 257. 

Ohio.—Smith v. Erie R. Co., 16 N. 

B.2d 310, 134 Ohio St. 135. 

Or.—^Morrison v. Clackamas County, 
18 P.2d 814, 816, 141 Or. 664, cit¬ 
ing Corpus Juris. 

Pa.—Troup v. New Bethlehem Bor¬ 
ough, 186 A. 306, 122 Pa.Super. 198 
—^In re Locust St. Subway, 177 
A. 599, 117 Pa.Super. 86, reversed 
on other grounds 179 A. 741, 319 
Pa. 161. 

S,C.—Gasque v. Town • of Conway, 8 
S.E.2d 871, 194 S.C. 16—Wateree 
Power Co. v. Bion, 102 S.B. 331, 
113 S.C. 303. 

Tenn.—Obion .County v. Edwards, 19 
S.W.2d 236, 159 Tenn. 491—Shel¬ 
by County V. Dodson, 13 Tenn.App. 
392. 

Tex.—City of Amarillo v. Tutor, | 


Com.App., 267 S.W. 697, affirming 
Tutor V. City of Amarillo, Civ. 
App., 244 S.W. 632. 

Utah.—State, by State Road Com¬ 
mission, V. District Court, Fourth 
Judicial Dist. in and for Utah 
County. 78 P.2d 502, 94 Utah 384 
—Wasatch Gas Co. v. Bouwhuis, 
26 P.2d 548, 82 Utah 573—Lund 
V. Salt Lake County, 200 P. 510, 
58 Utah 546. 

20 C.J. p 666 note 2. 

While property may be r^Tulated 
to certain extent, if regulation goes 
too far it will be recognized as a 
taking. In determining whether 
there has been such a diminution 
in values as to require an exercise 
of eminent domain and the payment 
of compensation, the greatest weight 
is given to the judgment of the leg¬ 
islature, but it is always open to 
interested parties to contend that 
the legislature has gone beyond its 
jurisdictional power.—^Pennsylvsunia 
Coal Co. V. Mahon, 43 S.Ct. 158, 260 
U.S. 393, 67 L.Ed. 322, 28 A.L.R. 
1321, reversing Mahon v. Pennsyl¬ 
vania Coal Co., 118 A. 491, 274 Pa. 
489. 

Any direct encroachment on land 

which subjects it to public use, ex¬ 
cluding or restricting owner’s do¬ 
minion, is taking of property for 
which owner must be compensated. 
—City of Norwood v. Sheen, 186 N. 

B. 102, 126 Ohio St. 482, reversing 
183 N.E. 177, 43 Qhio App. 339—20 

C. J. p 666 note 2 [n]. 

Disturbance at location of structure 

The right of a property owner to 
compensation for the physical dis¬ 
turbance of a right which he enjoys 
in connection with his property is 
not confined to disturbance at the 
location of the physical structure, 
but the right to enjoyment may be 
disturbed by physical means con¬ 
sisting of structures or actual tak¬ 
ing or by results directly affecting 
the land not taken.—^Illinois Iowa 
Power Co. v. Rhein, 17 N.B.2d 682, 
369 Ill. 584. 

Intent to appropriate 
In action for taking of property 
for public use, specific intention to 
appropriate property is unnecessary, 
since appropriator must have intend¬ 
ed natural and ordinary consequenc¬ 
es of his acts.—Morrison v. Clack¬ 
amas County, 18 P.2d 814, 141 Or. 
564. 

QBu U.S.—Morrisdale Coal O. v. U. 
S., 55 Ct.Cl. 310, affirmed 42 S.Ct. 
481„ 259 U.S. 188, 66 L.Bd. 892. 
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Or.—^Morrison v. Clackamas County, 
18 P.2d 814, 817, 141 Or. 564. cit¬ 
ing Corpus Juris. 

20 C.J. p 668 note 3. 

a®. Ohio.—^Dowling v. Dayton Union 
R. Co., 30 Ohio N.P., N.S., 129, af¬ 
firmed 13 Ohio Law Abs. 606. 

Va.—^West Bros. Brick Co. v. City 
of .Alexandria, 192 S.B. 881, 169 
Va. 271, appeal dismissed 58 S.Ct. 
369. 302 U.S. 658, 82 L.Bd. 508, 
rehearing denied 58 S.Ct. 480, 302 
U.S. 781. 82 L.Ed. 603. 

20 C.J. p 668 note 3. 

Eminent domain distinguished from 
police power generally see supra 
§S 6-16. 

37. Or.—^Morrison v. Clackamas 

County, 18 P.2d 814, 817, 141 Or. 
564, citing Corpus Juris. 

20 C.J. p 668 note 4. 

28. Tex.—^Duvall v. City of Dallas, 
Civ.App., 27 S.W.2d 1105. 

Inteutiou to appropriate 

(1) Unless there has been an ac¬ 
tual physical invasion of some part 
of one’s property with the intention 
of appropriating it to public use, or 
under such circumstances as Jus¬ 
tify the implication of such ein in¬ 
tention, there can be no taking un¬ 
der the constitution of any other 
part thereof which may be damaged 
by the public user; but where the 
facts clearly show a damage to pri¬ 
vate property equivalent to a tak¬ 
ing under eminent domain, but with¬ 
out an expressed intention on the 
part of the government to appro¬ 
priate such property, it is a tak¬ 
ing within the fifth amendment— 
Sanguinetti v. U. S., 66 Ct.Cl. 107, 
affirmed 44 S.Ct 264, 264 U.S. 146, 
68 L.Bd. 608. 

(2) In an action to recover the 
value of property alleged to have 
been taken by reason of the firing 
of guns over lands, it is necessary 
to establish that there was an in¬ 
tention on the part of the govern¬ 
ment to impose a servitude on plain¬ 
tiff’s premises.—Portsmouth Harbor 
Land & Hotel Co. v. U. S., 53 CtCL 
210, affirmed 39 S.Ct. 399, 250 U.S. 
1, 63 L.Bd. 809. 

Dand taken for power line 
Where land is taken for the pur¬ 
pose of constructing a power line, 
part of the strip of land not ac¬ 
tually occupied by the towers, such 
as a safety zone on each side of the 
line, has been held not taken. 

Ill.—Super-Power Co. of Illinois v- 
Sommers, 186 N.E. 476, 352 IlL 
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an incidental in jury,29 it is generally held that the 
term should not be limited to the absolute conver¬ 
sion of property ;30 there need not be an actual 
physical invasion,21 nor is it necessary that the own¬ 
er be wholly deprived of the use of his property,32 
nor need the power of disposal be interfered with;23 
and it is not material whether the property is re¬ 
moved from the possession of the owner, or in any 
respect changes hands.24 The entire or partial de¬ 
struction of, private property for public use is a 
taking or appropriation of it within the meaning of 
the constitution ;25 but a taking does not require a 
complete destruction.36 The mere enactment of leg¬ 
islation authorizing condemnation of property is 
not a “taking” of the property,27 and changes in 
the value of property occurring merely by reason 
of legislation for a public project, or the beginning 
or completion of the project, are incidents of own¬ 
ership and cannot be considered as a “taking” in 
the constitutional sense.28 To constitute an appro¬ 
priation within the intent of the Fifth Amendment 
to the United States constitution, the taking must be 
of a kind from which some benefit is to be antici- 
pated.29 Although there may be no direction by 


statute to take property, nevertheless if a taking 
results from the doing of that which is authorized 
it w'ill be a taking within the meaning of the con¬ 
stitution.^® 

§ 111. Consequential Damages Generally 

Consequential damages is the term applied to damages 
to, or the destruction of, property not actually taken. 
They are. In general, recoverable only where statutory 
or constitutional provisions require the payment of com¬ 
pensation for property damaged or injured. 

Consequential damages is the term applied to dam¬ 
ages to, or the destruction of, property not actually 
taken,^i and they arise when property is not actu¬ 
ally taken or entered but an injury to it occurs as 
the natural result of an act lawfully done by anoth- 
er.42 However, it has been stated that the term 
has been used so indiscriminately and in such con¬ 
tradictory senses as to become meaningless,^® so 
that while it is sometimes used to denote damages 
recoverable by law, to distinguish them from the 
compensation allowed for property actually taken 
and arising from injury to other property not actu¬ 
ally taken, it is also used to designate those injuries 
which the law will not redress in any event.** ^ 


610—^Illinois Power & Light Cor¬ 
poration V. Peterson, 163 N.B. 677, 
322 Ill. 342, 49 A.L.R. 692—Illi¬ 
nois Power & Light Corporation 
V. Talbott, 162 N.E. 486, 321 Ill. 
538. 

Tex.—Texas Electric Service Co. v. 
Perkins, Com.App., 23 S.W.2d 320, 
affirming, Civ.App., 11 S.W.2d 643, 
and followed in Texas Electric 
Service Co. v, Bradford, 26 S.W.2d 
339. 

Term includes the appropriation 
of the fee-simple title or of some in¬ 
terest or estate in such title by ac¬ 
tual, physical possession.—City of 
Houston. V. Wynne, Civ.App., 279 S. 
W. 916, error refused Wynne v. City 
of Houston, 281 S.W. 544, 115 Tex. 
255. 

29. Tex.—Duvall v. City of Dallas, 
Civ.App., 27 S.W.2d ll06. 

39- Tenn.—Lea v. Louisville, & N. 
B. Co., 188 S.W. 215, 135 Tenn. 
560. 

20 C.J. p 668 note 7. 

31. Mich.—City of Big Bapids v. 
Big Bapids Furniture Mfg. Co., 
177 N.W. 284, 210 Mich. 168. 

32. N.H.—^Eaton v. Boston, C. & M. 
B. Co., 51 N.H. '504, 12 Am.B. 147. 

Tenn.—Lea v. Louisville, & N. B. 

Co., 188 S.W. 215, 135 Tenn. 560. 
20 C.J. p 668 note 6. 

33. Mo.—St. Louis v. Hill, 22 S.W. 
861, 116 Mo. 527, . 21 L.B.A. 226. 

Tenn.—Lea v. Louisville, & N. B. 
Co., 188 S.W. 215,^ 136 Tenn. 660. i 


f 34- Or.—Morrison ‘ v. Clackamas 
County, 18 P.2d 814, 141 Or. 564. 

20 C.J. p 668 note 8. 

35w N.Y.—Little Palls Fibre Co. v. 
Henry Ford & Son, 217 N.T.S. 
534, 127 Misc. 834, modified on oth¬ 
er grounds and affirmed 229 N.T.S. 
445, 223 App.Dlv. 559, affirmed 164 
N.B. 558, 249 N.T. 495, certiorari 
granted Henry Ford & Son v. Lit¬ 
tle Palls Fibre Co., 49 S.Ct 348, 
279 U.S. 829, 73 L.Ed. 980, affirmed 
50 S.Ct. 140, 280 U.S. 369, 74 L. 
Ed. 483—^Waterloo Woolen Mfg. 
Co. V. Stjpite, 194 N.T.S. 155, 118 
Misc. 516. 

Pa.—In re Locust St. Subway, 177 
A, 599, 117 Pa.Super. 86, reversed 
on other grounds 179 A. 741, 319 
Pa. 161. 

Utah.—^Lund v. Salt Lake County, 
200 P. 510, 58 Utah 546. 

20 C.J. p 668 note 9. 

36. Or.—^Morrison v. Clackamas 
County, 18 P.2d 814, 141 Or. 564. 

37. U.S.—Danforth v. U. S., Mo., 
60 S.Ct. 231, 308 U.S. 271, 84 L.Ed. 
240, modifying, C.C.A., 105 F.2d 
318, modifying 102 F.2d 5, cer¬ 
tiorari grranted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454. 

Ill.—Mills V. Forest Preserve Dist. 
of Cook County, 178 N.E. 126, 345 
111. 603. 

38. U.S.—Danforth v. U. S., Mo., 60 
S.Ct. 231, 308 U.S. 271, 84 L.Ed. 
240, modifying, C.C.A., 105 P.2d 
318, modifying 102 F.2d 5, cer¬ 
tiorari granted 60 S.Ct 113, 308 U. 
S. 538, 84 L.Ed. 454. 
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33. U.S.—^McIntyre v. U. S., 25 Ct. 
Cl. 200. 

Tenn.—^Lea v. Louisville & N. B. 
Co., 188 S.W. 215, 135 Tenn. 660. 

40. U.S.—Tompkins v. U. S.. 45 Ct. 
Cl. 66. 

41. Tex.—Mlssouri-K.-T. B. Co. of 
Texas v. Bockwall County Levee 
Improvement Dist. No. 3, 297 S. 
W. 206, 117 Tex. 34, reversing, 
Civ.App., 266 S.W. 163. 

42. Pa.—Puloka v. Commonwealth, 
185 A. 801, 323 Pa. 36—In re Sol¬ 
diers’ and Sailors’ Memorial Bridge 
on State St. in City of Harrisburg, 
162 A. 309, 308 Pa. 487. 

43l Tex.—^Missouri-K.-T. B. Co. of 
Texas v. Bockwall County Levee 
Improvement Dist No. 3, 297 S.W. 
206, 117 Tex. 34, reversing, Civ. 
App., 266 S.W. 163. 

44. Tex.—Missouri-K.-T. B. Co. of 
Texas v. Bockwall County Levee 
Improvement Dist. No. 3, supra. 
‘Tt is said that a landowner is 
not entitled to compensation where 
the damage is merely ‘consequen¬ 
tial.’ The use of this term ‘conse¬ 
quential damage,’ ‘prolongs the dis¬ 
pute,' and ‘introduces an equivoca¬ 
tion which is fatal to any hope of 
a clear settlement’ It means both 
damage which is so remote as not 
to be actionable, and damage which 
is actionable. Sometimes it is used 
to denote damage which, though ac¬ 
tionable, does not follow immediate¬ 
ly, in point of time, upon the doing 
of the act complained of; what 
• • • [has been aptly termed] 
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Under constitutional or statutory requirement of 
compensation for property taken. The general rule 
is that acts done in the proper exercise of govern¬ 
mental powers, or pursuant to authority conferred 
by a valid act of the legislature, and not directly 
encroaching on private property, although their con¬ 
sequences may impair its use or value, do not con¬ 
stitute a taking, under constitutional or statutory 
requirements of compensation for property taken 
and do not entitle the owner of such ‘property to 
compensation, in the absence of constitutional or 


statutory provisions requiring compensation to be 
made for damaging, injuring, or destroying proper- 
ty,^5 such loss being damnum absque injuria.'*® So 
it has been held that where the property of an abut¬ 
ting owner is damaged or his easements interfered 
with in consequence of a work of improvement in 
a public street or highway, done under lawful au¬ 
thority, either by the municipality itself or its agent, 
or by a corporation duly authorized to make the 
improvement, he is without right to compensation.'*^ 
If, however, in consequence of a work done by gov- 


'conseauential damage to the action¬ 
able degree.’ . . . When, then, 

it is said that a land-owner is not 
entitled to compensation for ‘con¬ 
sequential damage,’ it is impossible 
either to affirm or deny the correct¬ 
ness of the statement until we know 
in what sense the phrase ‘consequen¬ 
tial •damage* is used. If it is to be 
taken to mean damage which would 
not have been actionable at common 
law if done by a private individual, 
the proposition is correct.”—Eaton 
V. Boston, C. & M. R. Co., 51 N.H. 
504, 619, 12 Am.R. 147. 

45. U.S.—Sanguinetti v. U. S., 44 S. 
Ct. 264, 264 U.S. 146, 68 L.Ed. 608, 
affirming 55 Ct.Cl. 107—Omnia 
Commercial Co. v. U. S., 43 S.Ct. 
437, 261 U.S. 502, 67 L.Ed. 773, af¬ 
firming 56 Ct.Cl. 392—Chicago, B. 
& Q. R. Co. V. Illinois. 26 S.Ct. 341, 
200 U.S. 561, 50 L.Ed. 596, 4 Ann. 
Cas. 1176—U. S. V. Meyer, C.C.A. 

111., 113 F.2d 387—Sponenbarger v. 
U. S., D.C.Ark., 21 F.Supp. 28, mo¬ 
tion denied 21 F.Supp. 895, re¬ 
versed on other grounds, C.C.A., 
101 F.2d 506, certiorari granted U. 
S. V. Sponenbarger, 59 S.Ct. 1047, 
307 U.S. 621, 83 L.Ed. 1500, re¬ 
versed 60 S.Ct. 225, 308 U.S. 256, 
84 L.Ed. 230—Sebastian Bridge 
Dist. V. Missouri Pac. R. Co., C. 
C.A.Ark., 292 F. 345, certiorari de¬ 
nied 44 S.Ct. 37, 263 U.S. 711, 68 
L.Ed. 519—Christian Feigenspan, 
Inc. V. Bodine, D.C.N.J., 264 F. 
186 affirmed State of Rhode Is¬ 
land V. Palmer, 40 S.Ct. 486, 253 

U. S. 350, 64 L.Ed. 946—Matthews 

V. U. S., 87 Ct.Cl. 662—Marret v. 

U. S., 82 Ct.Cl. 1, certiorari de¬ 
nied 57 S.Ct. 8, 299 U.S. 545. 81 
L.Ed, 401, rehearing denied 57 S. 
Ct. 113, 299 U.S. 620, 81 L.Ed. 
457—Vansant v. U. S., 75 Ct.Cl. 
562—Southern Products Co. v. U. 

5.. 61 Ct.Cl. 801—Clark v. U. S., 
59 Ct.Cl. 940—Morrisdale Coal Co. 

V. U. S., 55 Ct.Cl. 310, affirmed 42 
S.Ct. 481. 259 U.S. 188, 66 L.Ed. 
892. 

Ala.-^Plnnell v. Pitts. 132 So. 2, 

' 222 Ala. 290. 

Conn.—State v. Heller, 196 A. 337, 
123 Conn. 492, appeal dismissed 
Heller v. State of Connecticut, 58 
S.Ct. 765. 303 U.S. 627, 82 L.Ed. 


1088—Ingham v. Brooks, 111 A. 
209, 96 Conn. 317. 

D.C.—Trinity Methodist Church, 
South, V. Federal Radio Commis¬ 
sion, 62 F.2d 850, 61 App.D.C. 311, 
certiorari denied 53 S.Ct. 317, 288 

U. S. 599, 77 L.Ed. 976. 

Fla.—^Arundel Corporation v. Griffin, 
103 So. 422, 89 Fla. 128. 

Ind.—Storen v. Sexton. 200 N.E. 251. 

209 Ind. 589, 104 A.L.R. 1359. 
Iowa.—Fillings v. Pottawattamie 
County, 176 N.W. 314, 188 Iowa 
567—Higgins v. Board of Sup’rs 
of Dickinson County, 176 N.W. 
268, 188 Iowa 448—Talcott v. City 
of Des Moines. 109 N.W. 311, 134 
Iowa 113, 12 L‘.R.A..N.S., 696, 120 
Am.S.R. 419. 

Kan.—^Loomis v. City of Augusta, 
‘99 P.2d 988, 151 Kan. 343—May- 
field V. Board of Education of City 
of Salina, 233 P. 1024, 1025, 118 
Kan. 138, quoting Corpus Juris. 
Md.—^Brehm v. Tabler, 5 A.2d 820, 
6 A.2d 378, 176 Md. 411—Mayor 
and Council of City of Baltimore 

V. Himmelfarb, 192 A. 695, 172 
Md. 628—^Krebs v. State Road 
Commission, 164 A. 131, 160 Md. 
584. 

Mass.—Saltonstall v. New York Cent. 
R. Co., 130 N.E. 185, 237 Mass. 
391. 

N.J.—^New Jersey Bell Telephone Co. 
V. Delaware River Joint Commis¬ 
sion. 15 A.2d 221, 125 N.J.Law 235 
—^Mansfield & Swett v. Town of 
West Orange, 198 A. 225, 230, 120 
N.J.Law 145. 

N.T.—Sauer v. City of New York, 72 
N.E. 579, 180 N.Y. 27, 70 L.R.A. 
717—^James Frazee Milling Co. v. 
State. 204 N.Y.S. 645, 122 Misc. 
545—Waterloo Woolen Mfg. Co. v. 
State, 194 N.Y.S. 155, 118 Misc. 
616—In re Bainbridge-Unadilla 
Part 1, State Highway No. 6013, 
Chenango County, 9 N.Y.S.2d 30. 
N.C.—Sanders v. Atlantic Coast Line 
R. Co., 4 S.E.2d 902, 216 N.C. 312. 
Or.—^Barrett v. Union Bridge Co., 245 
P. 308, 117 Or. 566, 45 A.L.R. 521, 
denying rehearing 243 P. 93, 117 
Or. 220, 45 A.L.R. 521. 

Pa.—^Fritchey v. Commonwealth, 200 
A. 622, 331 Pa. 179—Heil v. Alle¬ 
gheny County, 199 A. 341, 330 Pa. 
449—^McGarrity v. Commonwealth, 
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166 A. 895, 311 Pa. 436, appeal dis¬ 
missed McGarrity v. Delaware 
River Bridge Commission, 54 S. 
Ct. 565, 292 U.S. 19, 78 L.Ed. 1095, 
rehearing denied 54 S.Ct. 771, 292 
U.S. 607, 78 L.Ed. 1468—In re Sol¬ 
diers’ and Sailors’ Memorial Bridge 
on State St. in City of Harris¬ 
burg. 162 A. 309, 308 Pa. 487— 
Westmoreland Chemical & Color 
Co. V. Public Service Commission, 
144 A. 407, 294 Pa. 451, followed 
in 144 A. 412, 293 Pa. 333, fol¬ 
lowing 142 A. 867, 293 Pa. 326— 
Hughes v. Borough of Elizabeth. 
17 A.2d 914, 143 Pa.Super. 254— 
Heid V. Allegheny County, 186 A. 
215, 122 Pa.Super. 312—Philadel¬ 
phia Electric Co. v. Common¬ 
wealth, 17 i>a.Dist. & Co. 747— 
Steward v. Columbia Foundation 
Co., 48 Dauph.Co. 184. 

Tenn.—Goodall v. T. L. Herbert & 
Sons, 8 Tenn.App. 265. 

Va.—Oliver v. City of Richmond, 178 
S E. 48, 165 Va. 538, adhered to 
183 S.E. 513, 165 Va. 538, certiora¬ 
ri denied 56 S.Ct. 942, 298 U.S. 
674, 80 L.Ed. 1396. 

Wis.—Randall v. City of Milwaukee, 
249 N.W. 73, 212 Wis. 374—State 
ex rel. Carter v. Harper, 196 N.W. 
451, 182 Wis. 148, 33 A.L.R. 269. 
20 C.J. p 669 note 17. 

Brule held inapplicable in disputes 
between riparian proprietors as to 
the reasonable uses of a stream, 
where there is no public work and 
no legislative authority.—Waterloo 
Woolen Mfg. Co. v. State. 194 N.Y. 
S. 155, 118 Misc. 516. 

4S. N.Y.—In re Public Beach, Bor¬ 
ough of Queens, City of New York. 
290 N.Y.S. 635, 248 App.Div. 902, 
motion denied 7 N.E.2d 703, 273 
N.Y. 583, affirmed In re City of 
New York Acquiring Title to Land 
for Purpose of Establishing a Pub¬ 
lic Beach, 10 N.E.2d 538, 274 N.Y. 
536—City of Binghamton v. Buono, 
208 N.Y.S. 60, 124 Misc. 203. 
Ohio.—Smith v. Erie R. Co., 16 N.E. 
2d 310, 134 Ohio St. 135. 

47. N.Y.—West 158th St. Garage 
Corporation v. Pullen, 248 N.Y.S. 
291. 139 Misc. 245. 

20 C.J. p 671 note 18. 
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ernmental agency, or pursuant to legislative author¬ 
ity, there is an actual invasion of property, so that 
its usefulness is effectually destroyed or impaired, 
although it is not actually taken, compensation must 
be made.4^ 

Under constitutional or statutory requirement of 


compensation for property damaged or injured. If 
the constitutional or statutory provisions provide 
for compensation where property has been **dam- 
aged,” “injured,'^ or ‘‘destroyed’^ by the exercise of 
eminent domain, consequential damages are recov- 
erable,49 and such recovery does not depend on any 
question of negligence^o or any question of nui- 


48. Mass.—Saltonstall v. New Tork 

Cent. R. Co., 130 N.E. 185, 237 
^lass. 391. ^ 

N.Y.—In re Water Front on North 
River In City of New Tork, 219 
N.Y.S. 353, 219 App.Div. 27. 

Tenn.—Goodall v. T. L. Herbert & 
Sons, 8 Tenn.App. 265. 

Tex.—Chicago, R. I. & G. Ry. Co. 

V. Tarrant County Water Control 
& Improvement DIst. No. 1, 73 S. 

W. 2d 55. 71,*123 Tex. 432, citing 
Corpus Juris, and answering cer¬ 
tified Questions, Civ.App., 76 S.W. 
2d 147, and certiorari denied 55 S. 
Ct. 921, 295 U.S. 762, 79 L.Ed. 1704. 

20 C.J. p 671 note 19. 

‘‘Compensation may be exacted 
only for severe interferences which 
are tantamount to deprivations of 
use or enjoyment of property. . 

The principal forms of interference 
for which compensation has been 
allowed . . . might be classed 

as Instances of destruction of prop¬ 
erty, or Its use, and be regarded as 
analogous to the incidental occupa¬ 
tions of abutting property such as 
by flooding, which have been held to 
amount to a ‘taking’ under the orig¬ 
inal provision in the Constitution 
of the United States.”—Mayor and 
Council of City of Baltimore v. Him- 
melfarb, 192 A. 595, 597, 172 Md. 628. 

49. Ala.—Mobile County v. Barnes- 
Creary Supply Co., 142 So. 72, 225 
Ala. 127—Harris v. Town of Tar¬ 
rant City, 130 So. 83, 221 Ala. 558. 

Cal.—Los Angeles Athletic Club v. 
City of Long Beach, 17 P.2d 1061, 
128 Cal.App. 427. 

HI.—People ex rel. First Nat. Bank 

V. Kingery, 16 N.E.2d 761, 369 Ill. 
289—Boal v. City of Chicago, 23 
N.E.2d 237, 301 Ill.App. 536. 

La.—Harrison v. Louisiana Highway 
Commission, 186 So. 354, 357, 191 
La. 839, citing Corpus Juris—Na¬ 
gle V. Police Jury of Caddo Par¬ 
ish, 144 So. 425, 175 La. 704. 

Mass.—^Wyman v. City of Boston, 
184 N.E. 462, 282 Mass. 204. 

Miss.—Covington County v. Watts, 
82 So. 309, 120 Miss. 428. 

Mo.—Tremayne v. City of St. Lou¬ 
is, 6 S.W.2d 935, 320 Mo. 120—- 
Guaranty Savings & Loan Ass’n 
v. City of Springfield, App., 113 
S.W.2d 147, affirmed, Sup., 139 S. 

W. 2d 965—Missouri Power & Light 
Co. V. Creed, App., 32 S.W.2d 783, 
transferred, see 30 S.W.2d 605, 325 
Mo. 1194. 

Neb.—In re Platte Valley Public 


Power & Irrigation Dist., 289 N. 
W. 383, 137 Neb. 313. 

N’.D.—King V. Stark County, 271 N. 

W. 771, 67 N.D. 260. 

Okl.—State v. Adams, 105 P.2d 416, 
187 Okl. 673—Oklahoma City v. 
Collins-Dietz-Morris Co., 79 P.2d 
791, 183 Okl. 264—Atchison. T. & 
S. F. Ry. Co. V. Terminal Oil Mill 
Co., 71 P.2d 617, 180 Okl. 496— 
Chicago, R. 1. & P. Ry. Co. v. Jen¬ 
nings, 53 P.2d 691, 175 Okl. 524— 
Stedman v. State Highway Com¬ 
mission, 50 P.2d 657, 174 Okl. 308 
—State Highway Commission v. 
Smith, 293 P. 1002, 146 Okl. 243 
—St. Louis & S. F. R. Co. v. Led¬ 
better, 200 P. 701, 83 Okl. 78. 

Pa.—Troup v. New Bethlehem Bor¬ 
ough. 186 A. 306, 122 Pa.Super. 
198—In re Locust St. Subway, 177 
A. 599, 117 Pa.Super. 86, reversed 
on other grounds 179 A. 741, 319 
Pa. 161—Fyfe v. Turtle Creek Bor¬ 
ough, 22 Pa.Super. 292. 

Tex.—State v. Hale, 146 S.W.2d 731, 
modifying, Civ.App., 96 S.W.2d 135 
—Chicago, R. I. & G. Ry. Co. v. 
Tarrant County Water Control & 
Improvement Dist.* No. 1, 73 S.W. 
2d 55, 123 Tex. 432, answering cer¬ 
tified questions, Civ.App., 76 S.W. 
2d 147, and certiorari denied 55 S. 
Ct. 921, 295 U.S. 762, 79 L.Ed. 1704 
—Hanks v. City of Port Arthur, 
48 SW.2d 944, 121 Tex. 202, 83 
A.L.R. 278, reversing, Civ.App., 8 
S.W.2d 331—Southwestern Public 
Service Co. v. Moore, 29 S.'Vy’.2d 
329, 119 Tex. 391, answer con¬ 
formed to, Civ.App., 34 S.W.2d 
1119—Missouri-K.-T. R. Co. of 
Texas v. Rockwall County Levee 
Improvement Dist. No. 3, 297 S.W. 
206, 117 Tex. 34, reversing. Civ. 
App., 266 S.W. 163—Harris Coun¬ 
ty V. Texas & N. O. R. Co., Civ. 
App., 131 S.W.2d 109, error dis¬ 
missed, judgment correct—City of 
Dallas v. Roffman, Civ.App., 234 
S.W. 121. 

Utah.—Lund v. Salt Lake County, 
200 P. 610, 58 Utah 546. 

Va.—^Nelson County v. Loving, 101 
S.E. 406, 126 Va. 283. 

W.Va.—Javins v. City of Dunbar, 
157 S.E. 586, no W.Va. 271. 

20 C.J. p 672 note 20, p 712 note 86. 

“It is within the province of the 
legislature to provide for incidental 
damages exclusive of damages for 
the taking of real estate.”—City of 
Newark v. Porter, 199 A. 895, 120 
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N.J.Law 389—20 C.J. p 672 note 20 
[a]. 

Damages incident to voluntary 
conveyance already made and paid 
for cannot be recovered in a later 
condemnation proceeding.—^Napier 
Hat Mfg. Co. V. Essex County Park 
Commission, 164 A. 484, 110 N.J. 
Law 213. 

50. Cal.—^Powers Farms v. Consoli¬ 
dated Irr. Dist., App., 110 P.2d 112 
—^Davis V. East Contra Costa Irr. 
Dist., App., 109 P.2d 986—Hume 
V. Fresno Irr. Dist., 69 P.2d 483, 21 
Cal.App. 2d 348. 

Ga.—Felton Farm Co. v. Macon 
County. 175 S.E. 29, 49 Ga.App. 
239. 

Ky.—Hopkins County v. Rodgers, 
122 S.W.2d 743, 275 Ky. 778— 
Louisville & N. R. Co. v. Craft, 
233 S.W. 741, 192 Ky. 314. 

Miss.—Thompson v. City of Phila¬ 
delphia, 177 So. 39. 180 Miss. 190. 
Okl.—State v. Adams, 105 P.2d 416, 
187 Okl. 673—State ex rel. Okla¬ 
homa State Highway Commission 

V. Horn, 105 P.2d 234, 237, 187 Okl. 
605, citing Corpus Juris —Okla¬ 
homa City V. Collins-Dietz-Morris 
Co., 79 P.2d 791, 183 Okl. 264— 
St. Louis & S. F. R. Co. v. Led¬ 
better, 200 P. 701, 83 Okl. 78. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
fl8 A. 11, 274 Pa. 251—In re Cava¬ 
naugh, 183 A. 360. 121 Pa.Super. 
352. 

S.D.—Gellert v. City of Madison, 210 
N.W. 978, 50 S.D. 559. 

Tex.—^Daniels v. Wight, Com.App., 
249 S.W. 454, reversing Wight v. 
Daniels, Civ.App., 226 S.W. 473— 
Wight V. Belcher, Com.App., 249 S. 

W. 453, affirming, Civ.App., 226 S. 
W. 472—Taylor v. Tarrant County 
Water Control & Improvement Dist. 
No. 1, Civ.App., 86 S.W.2d 511, er¬ 
ror dismissed—City of Brady v. 
Cox, Civ.App., 48 S.W.2d 511— 
Blair v. Waldo, Civ.App., 245 S.W. 
986—City of Corsicana v. Mills, 
Civ.App., 235 S.W. 220, error re¬ 
fused. 

Wash.—Bingaman v. City of Seattle, 
245 P. 411, 139 Wash. 68. 

20 C.J. p 673 note 21. 

Negligence alone not basis of com¬ 
pensation 

Constitutional provision prohibit¬ 
ing damage to private property for 
public use without just compensa¬ 
tion affords no right to compensation 
to person suffering incidental dam- 
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sance.5i These provisions are intended, according 
to the decisions, to give a right of recovery which 
did not previously exist and not to restrict or 
limit any previously existing remedy,52 and are to 
be liberally construed,52 although they are required 
to be clear and explicit.54 The words “damaged” 
and “injured” have broader meaning than the word 
“taken,”55 and are designed to impose a liability for 
consequential injuries for which no liability would 
otherwise exist ;55 although they do not change 
the rule that in cases of actual taking of one parcel, 
compensation may be recovered for consequential 
injuries to another parcel or to the whole proper- 
ty.67 

Under these provisions an injury to private prop¬ 
erty caused by or determined to be an exercise of 
the power of eminent domain entitles the owner to 
compensation whether or not there is an actual tak¬ 


ing, physical invasion, or destruction of any'part 
of it,58 without regard to the means by which the 
injury is effected.52 A compensable damaging or 
destruction, under these provisions, includes injury 
necessarily®® resulting from construction of works 
for public use and from subsequent maintenance and 
operation thereof,®^ and has been held generally to 
include all damages or injuries arising from or de¬ 
termined to constitute an exercise of the right of 
eminent domain which cause a diminution in the 
value of private property,®2 whether this results di¬ 
rectly to the property or is but an interference with 
the right which the owner has to the legal and prop¬ 
er use of the same.®® However, .depreciation in 
value alone will not sustain a claim for damages; 
it must result from a cause which the law regards 
as a basis for damages ;®4 and it is generally held 
that the interference which will require compensa- 


agres from improper and negrligent 
performance by public officials of act 
authorized by law in absence of 
statutory authority therefor.—Rog¬ 
ers V. Tattnall County, 116 S.B. 545, 
29 Ga.App. 779. 

51- Okl.—St. Louis & S. P. R. Co. v. 

Ledbetter, 200 P. 701, 83 Okl. 78. 
Tex.—^Houston & T. C. R. Co. v. 
Davis, 100 S.W. 1013. 45 Tex,Civ. 
App. 212. 

52. Neb.—Oottschalk v. Chicago, B. 
& Q. R. Co., 16 N.'W, 475, 17 N.W. 
120, 14 Neb. 550. 

20 C.J. p 673 note 24. 

53. Va.—^Tidewater R. Co. v. Shart- 
zer, 59 S.B. 407, 107 Va. 562, 17 L. 

R. A..N.S., 1053. 

20 C.J. p 673 note 25. 

54. Pa.—^Heil v. Allegheny County, 
199 A. 341, bo Pa. 449. 

55. lki!Co.^~St. Louis, K. & N. 'W. R. 
Co. V. Knapp Stout & Co. Company, 
61 S.W. 300, 160 Mo. 896. 

20 C.J. p 673 note 26. 

56. tJ.S.—Chicago v. Taylor, Ill., 8 

S. Ct. 820, 126 U.S. 161, 31 L.Bd. 
638. 

20 C.J. p 674 note 27. 

57. Mo.—^Texas-Bmpire Pipe Line 
Co. V. Stewart, 55 S.W.2d 283, 331 
Mo. 525, reversing, App., 35 S.W. 
2d 627—St. Louis v. St. Louis, I. 
M. & S. R. Co., 197 S.W. 107, 272 
Mo. 80. 

56. La.—^DeMoss v. Police Jury of 
Bossier Parish, 118 So. 700, 167 
La. 83, 68 A.L.R. 336, reversing 
and conforming to 120 So. 137, 9 
La.App. 215. 

Miss.—Smith v. Mississippi State 
Highway Commission, 184 So. 814, 
183 Miss. 741—^Joe Duck Kwong v. 
Board of Mississippi Levee Com’rs, 
144 So. 693, 164 Miss. 250. 

Okl,—Atchison, T. & S. P. Ry. Co. v. 


Terminal Oil Mill Co., 71 P.2d 617, 
180 Okl. 496—Chicago, R. I. & P. 
Ry. Co. V. Prigmore, 68 P.2d 90, 180 
Okl. 124—Chicago, R. I. & P. Ry. 
Co. V. Larwood, 51 P.2d 608, 175 
Okl. 96—Stedman v. State Highway 
Commission, 50 P.2d 657, 174 Okl. 
308—State Highway Commission v. 
Smith, 293 P. 1002, 146 Okl. 243. 

Pa.—Hindes v. Allegheny County, 187 
A 219. 123 Pa.Super. 469. 

Tex.—^Rosenthal, v. Taylor, B. & H. 

R. Co., 15 S.W. 268, 79 Tex. 326. 

20 C.J. p 673 note 23. 

59. Okl.—^Page v. Oklahoma City, 
263 P. 448, 129 Okl. 28—Muskogee 
V. Hancock. 158 P. 662, 58 Okl. 1, 
L.R.A.1916F 897. 

“The constitutional provision 
. . • is all inclusive and covers 

. . . damaging of private prop¬ 

erty whether brought about by ac¬ 
tion involving proper and diligent 
construction or talcing, or negligent 
damaging or taking.’*—Gwinnett 
County V. Allen, 194 S.B. 38, 39, 56 
Ga.App. 753. 

Acts in exercise or excess of anthorl^ 
ty 

Improvement company, although 
having right of eminent domain, is 
liable for wrongful acts in exercis¬ 
ing or exceeding authority.—^Flam¬ 
beau River Lumber Co. v. Chip¬ 
pewa & Flambeau Imp. Co., 236 N.W. 
679, 204 Wis. 602. 

50- Okl.—Oklahoma City v. West, 7 
P.2d 888, 155 Okl. 63. 

61. La.—^Nagle v. Police Jury of 
Caddo Parish, 144 So. 425, 175 
La. 704. 

Tex.—Hidalgo County Water Im¬ 
provement Dist. No. 2 V. Holder- 
baum, Com.App., 11 S.W.2d 506, af¬ 
firming Holderbaum v. Hidalgo 
County Water Improvement Dist. 
No. 2, Civ.App., 297 S.W. 865— 
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state V. Hale. Civ_A.pp., 96 S.'W.2a 
135, modified on other grounds. 
Sup., 146 S.W.2d 731. 

62. Neb.—James Poultry Co. v. 
Nebraska City, 284 N.W. 273, 135 
Neb. 787, rehearing denied and 
opinion supplemented 286 N.W. 
337, 136 Neb. 456—Heflin v. City 
of Lincoln, 268 N.W. 364, 131 Neb. 
484—Lowell v. Buffalo County, 
242 N.W. 452, 123 Neb. 194. 

20 C.J. p 674 note 29. 

“It may be safely said that prop¬ 
erty is damaged when it is made less 
valuable, less useful, or less desira¬ 
ble.”—Cleveland, C., C. & St. L. Ry. 
Co. V. Mumford, 197 N.B. 826, 835, 
208 Ind. 656. 

63. Ga.—^Felton Farm Co. v. Macon 
County, 175 S.B. 29, 49 Ga.App. 
239. 

Miss.—Smith v. Mississippi State 
Highway Commission, 184 So. 814, 
183 Miss. 741. 

Okl.—State Highway Commission v. 
Smith, 293 P. 1002, 146 Okl. 243— 
City of Tulsa v. Horwitz, 267 P. 
852, 854, 131 Okl. 63, quoting Ck>r- 
pns Juris. 

Pa.—Lamont v. West Penn Power 
Co., 150 A. 155, 300 Pa. 78. 

W.Va.'—^Richmond v. City of Hinton, 
186 S.E. 411, 117 W.Va. 223. 

20 C.J. p 674 note 29. 

’^Damaged” equivalent to ‘'injurious-' 
ly affected” 

Wyo.—^Hirt v. City of Casper, 103 P. 
2d 394. 

20 C.J. p 674 note 29 [d]. 

64. Ill.—^Rockford Electric Co. v. 
Browman. 171 N.B. 189, 339 Ill. 212 
—Illinois Power & Light Corp. v. 
Talbott, 152 N.B. 486, 321 Ill. 538. 

Neb.—In re Platte Valley Public 
Power & Irrigation Dist., 289 N.W. 
383, 137 Neb. 313. 

Okl.—City of Geary v. Moore, 76 P.2d 
891, 101 Okl. 616. 
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tion must be a physical interference with the prop¬ 
erty itself or with the right which the owner has 
to the legal and proper use of the same,®5 and not 
merely such as causes discomfort, inconvenience, 
annoyance, or apprehension,®® or even loss of busi- 
ness.®7 As appears infra § 112, the injury must 
also be such as affects the property in a special and 
peculiar manner. 

In some jurisdictions it is held that, when land is 
not actually taken, compensation cannot be had un¬ 
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less the injury is one for which redress could have 
been had at common law if the acts causing the 
same had not been authorized by statute;®® but in 
other jurisdictions the inhibition against taking or 
damaging without compensation applies wherever 
condemnation proceedings are or might be' neces¬ 
sary or proper, whether such proceedings are insti¬ 
tuted or not,®® and the right to compensation is 
held to arise whenever there is an injury in fact 
without regard to the question of whether there is. 


65. Ala.—Thompson v. City of Mo¬ 
bile, 199 So. 862, 240 Ala. 523— 
Alabama Power Co. v. City of 
Guntersville, 177 So. 332, 338, 235 
Ala. 136, 114 A.L.R. 181, quoting 
Ck>xpa3 Juris. 

Cal.—Coast Counties Gas & Electric 
Co. V. Miller & Lux, 5 P.2d 34, 118 
Cal.App. 140. 

Ill.—^Illinois Iowa Power Co. v. 
Guest, 18 N.E.2d 193, ' 370 Ill. 
160—Illinois Iowa Power Co. v. 
Rhein, 17 ]Sr.E.2d 582, -369 Ill. 
584—^Department of Public Works 
and Buildings v. Hubbard, 1 N.E. 
2d 383, 363 Ill. 99—Rockford Elec¬ 
tric Co. V. Browman, 171 N.E. 189, 
339 Ill. 212—Illinois Power & Light 
Corporation v.' Barnett, 170 N.E. 
717, 338 Ill. 499—East St. Louis 
Light & Power Co. v. Cohen, 164 
N.E. 182, 333 Ill. 218—Illinois Pow¬ 
er ■& Light Corporation v. Peterson, 
153 N.E. 577, 322 Ill. 342, 49 A.L. 

. R. 692—Illinois Power & Light 
Corporation v. Cooper, 152 N.E, 
491, 322 Ill. 11—Illinois Power & 
Light Corporation v. Talbott, 152 
N.E. 486, 321 111. 538. 

Mo,—State ex rel. State Highway 
, Commission v. Blobeck Inv. Co., 
’ 110 S.W.2d 860, 862, 233 Mo.App. 

858, citing Corpus Juris. 

N.T.—Application of Gillespie, 17 N. 
Y.S.2d 560, 563, 173 Misc. 591, cit¬ 
ing Corpus JnrlSi and affirmed 22 
N.T.S.2d 463. 

N.D.—King V. Stark County, 271 N. 

W. 771, 67 N.D. 260. 

Okl.—City of Geary v. Moore, 75 P. 

2d 891, 101 Okl. 616. 

Wash.—^Pix V. City of Tacoma, 17 P. 
2d 699, 171 Wash. 196—Clark v. 
City of Seattle, 287 P. 29, 156 
Wash. 319. 

20 C.J. p 675 note 30. 

‘^Fennsylvaiiia courts have con¬ 
sistently ruled that the constitutional 
provision [requiring just compensa¬ 
tion for property taken, injured, or 
destroyed] is without application 
where there is no taking by eminent 
domain, and that municipal corpora¬ 
tions or others, although possessed 
of the power of eminent domain, are 
not liable for consequential damages 
inflicted by the erection of structures 
wholly on their own land acquired 
by purchase.”—^Delaware River Joint 
Toll Bridge Commission, Pennsyl¬ 


vania-New Jersey v. Colburn, 60 S. 
Ct. 1039, 1043. 310 U.S. 419, 84 L.Bd. 
1287, reversing Colburn v. Delaware 
River Joint Toll Bridge Commission, 
8 A.2d 663, 123 N.J.Law 197, affirm¬ 
ing Element v. Delaware River Joint 
Toll Bridge Commission Pennsyl¬ 
vania-New Jersey, 197 A. 896, 119 N. 
J.Law 600, certiorari granted Dela¬ 
ware River Joint Toll Bridge Com¬ 
mission V. Colburn, 60 S.Ct. 386. 308 
U.S. 549, 84 L.Ed. 462. 
es. Cal.—Coast Counties Gas & 
Electric Co. v. Miller & Lux, 5 P. 
2d 34, 118 CaLApp. 140. 

Ill.—^Rockford Electric Co. v. Brow- 
man, 171 N.E. 189, 339 Ill. 212— 
Illinois Power & Light Corporation 
V. Barnett, 170 N.E. 717, 338 Ill. 
499—City of Winchester v. Ring, 
144 N.B. 333, 312 Ill. 544, 36 A. 
L.R. 520—Grivdau v. South Chica¬ 
go City Ry. Co., 130 Ill.App. 519. 
La.—^McMahon v. St. Louis, A. & T. 
T. Co., 6 So. 640, 41 La.Ann. 827— 
Louisiana Highway Commission v. 
Boudreaux, 139 So. 521, 19 La.' 
App. 98. 

N.T.—Application of Gillespie, 17 N. 
T,S.2d 560, 563, 173 Misc. 591, cit¬ 
ing Corpus juris, and affirmed 22 
N.Y.S.2d 463. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Prigmore, 68 P.2d 90, 180 Okl. 
124—Oil Fields & S. P. Ry. Co. v. 
Treese Cotton Co., 187 P. 201, 78 
Okl. 25. 

Wash,—Aubol v. City of Tacoma, 9 
P.2d 780, 167 Wash. 442. 

20 C.J. p 675 note 30. 

“The provision of the Constitu¬ 
tion that private property shall not 
be damaged for public use was not 
intended to reach every possible In¬ 
jury that may be occasioned by a 
public improvement. If an obstruc¬ 
tion or improvement does not prac¬ 
tically affect the enjoyment or use 
of property not taken, and thereby 
impair its value, no action will lie. 
To sustain an action for such dam¬ 
ages the damage must be to prop¬ 
erty and not a mere personal incon¬ 
venience or injury, such as damage 
to trade or business. If the injury 
amounts only to an inconvenience or 
discomfort to the occupants of the 
property, but does not affect the 
value of the property, it is not with¬ 
in the provision of the Constitution 

09 ^ 


even though a personal action would 
lie therefor. The injury 
must ... be actual.”—City of 
Winchester v. Ring, 144 N.E. 333, 
336, 312 Ill. 544, 36 A.L.R. 520—20 C. 
J. p 673 note 23 [c]. 

Coxpus Juris quoted as showing 
the rule prevailing in jurisdictions 
permitting the recovery of conse¬ 
quential Injuries.—^Mayfield v. Board 
of Education of City of Salina, 233 
P. 1024, 1025, 118 Kan. 138. 

67. La.—^Louisiana Highway Com¬ 
mission V. Boudreaux, 139 So. 521; 
19 La.App. 98. 

66. Ill.—^Rockford Electric Co. v. 
Browman, 171 N.E. 189, 339 Ill. 
212—^Illinois Power & Light Cor¬ 
poration V. Talbott, 152 N.E. 486, 
321 Ill. 538. 

Minn.—In re Hull, 204 N.W. 534, 163 
Minn. 439, 49 A.L.R. 320, rehear¬ 
ing denied 205 N.W. 613, 163 Minn. 
439, 49 A.L.R. 320, error dismissed 
Breen v. Hull, 48 S.Ct. 33, 275 U.S. 
491, 72 L.Ed. 390. 

Tex.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 119 
Tex. 391, answer conformed to, Civ. 
App., 34 S.W.2d 1119—City of Dal¬ 
las V. Lawler, Civ.App., 287 S.W. 
137. 

Utah.—State, by State Road Commis¬ 
sion, V. District Court, Fourth Ju¬ 
dicial Dist. in and for Utah County, 
78 P.2d 502, 94 Utah 384. 

Wash.—^Knapp Brick & Tile Co. v. 
Skagit County, 102 P.2d 679—^Ulery 
V. Kitsap County, 63 P.2d 352, 188 
Wash. 519. 

20 C.J. p 676 note 34. 

Doctrine of damnum absque tn^ 
jnxia is not' affected by the provi¬ 
sion as to taking or damaging pri¬ 
vate property, and property is not 
“damaged” except by some action¬ 
able wrong. 

Cal.—San Gabriel Valley Country 
Club V. Los Angeles County, 188 P. 
554, 182 Cal. 392, 9 A.L.R. 1200. . 
Miss.—^Indian Creek Drainage Dist. 
No. 1 of Quitman, Tunica, and 
Panola Counties v. Garrott, 85 So. 
312, 123 Miss. 301. 

20 C.J. p 676 note 34 fb]. 

69. Colo.—^Board of Com'rs of Lo¬ 
gan County V. Adler, 194 P. 621, 69 
Colo. 290, 20 A.L.R. 512. 
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aside from the statute or constitutional provision, 
a legal injury,'^® 

It has been held that no compensation can be re¬ 
covered for injury to property not abutting on the 
particular improvement,71 but there is authority to 
the contrary.72 A municipality is not liable under 
such constitutional provision for injuries caused by 
the construction of an improvement which it had no 
authority to construct except in the exercise of its 
police power 73 The discontinuance of a public im¬ 
provement, except, under some decisions, in the 
case of highways, as appears infra § 126, is not 
a taking of74 or injury to^S private property within 
the meaning of such constitutional provision. 

§ 112. General or Special Injuries 

Compensable injuries must be such as specially affect 
the injured party, and not such as are suffered by the 
community generally or such as differ only in degree and 
not in kind from the latter. 

Injuries to land, no part of which is taken, or to 
the residue of a tract of which a part is taken. 


which will entitle the owner to compensation are 
such as specially affect him, and not such as are 
suffered by the community generally or such as dif¬ 
fer only in degree, and not in kind, from those suf¬ 
fered in common by the people of the whole neigh¬ 
borhood,7® although a landowner, part of whose land 
is taken, is entitled to recover for all damages to 
his remaining land, whether special or shared by 
the public generally, provided they flow from the 
appropriation ;77 and the mere fact that an injury 
is common to all property in the vicinity will not 
bar recovery by one whose property is specially in- 
jured.78 

§ 113. Temporary Occupation or Injury 

The authorities are in conflict on the question of 
whether a temporary occupation or injury is compensable 
under eminent domain provisions. 

It has been held by some authorities that a tem¬ 
porary occupation of, or injury to, land may con¬ 
stitute such a taking or damage under the law of 
eminent domain as to entitle the owner to compen- 


70. Colo.—^Board of ComTs of Lo¬ 
gan County V. Adler, supra. 

20 C.J. p 677 note 35. 

71. Mich.—Detroit v. C. H. Little 
Co., 109 N.W. 671, 146 Mich. 873. 

20 CJ. P 677 note 36. 

Corpus cnuls cited in disapproval 
of rule.—Branyon v. Kirk, 191 So. 
345, 349, 238 Ala. 321. 

72. Ala.—^Branyon v. Kirk, supra. 

20 C.J. p 677 note 37. 

73i. Pa.—^Betham v. Philadelphia, 46 
A. 448, 196 Pa. 302. 

74. Mo.—State ex rel. Becker v. 
Wellston. Sewer Dist. of St. Louis 
County. 58 S.W.2d 988, 332 Mo. 
547. 

20 C.J. p 676 note 33. 

75- U.S.—^Bryan v. Louisville & N. 
R. Co., Mo., 244 P. 650, 157 C.C.A. 
98, error dismissed and certiorari 
denied 38 S.Ct 334, 246 U.S. 651, 
664, 62 L.Ed. 921. 

20 C.J. p 676 note 33. 

76. Ala.—Thompson v. City of Mo¬ 
bile, 199 So. 862. 240 Ala. 523—Ala¬ 
bama Power Co. v. City of Gun- 
tersville, 177 So. 332, 235 Ala. 136. 
- 114 A.L.R. 181. 

Colo.—^Denver Union Terminal Ry. 
Co. V. Glodt. 186 P. 904. 67 Colo. 
115, followed in Denver Union Ter¬ 
minal Ry. Co. V. Freund, 186 P. 
909, 67 Colo. 363. 

Ga.—Southern Ry. Co. v. Leonard. 

199 S.E. 433, 58 Ga-App. 574. 

Ill.—^Illinois Iowa Power Co. v. 
Guest, 18 N.E.2d 193, 370 Ill. 160— 
Illinois Iowa Power Co. v. Rhein, 
17 N.B.2d 582, 369 Ill. 684—De¬ 
partment of Public Works and 
Buildings v. Hubbard, 1 N.E.2d 
383, 363 Ill. 99—Rockford Electric 


Co. V. Browman, 171 N.E. 189, 339 
Ill. 212—Illinois Power & Light 
Corporation v. Barnett, 170 N.E. 
717, 338 Ill. 499—Bast St Louis 
Light & Power Co. v. Cohen, 164 
N.B. 182, 333 IlL 218—Illinois Pow¬ 
er Co. V. Wleland. 155 N.E. 272, 324 
Ill. 411—Illinois Power & Light 
Corporation v. Parks, 153 N.E. 483, 
322 Ill. 313—Illinois Power & 
Light Corporation v. Cooper, 152 N. 
• B. 491. 322 IlL 11—Illinois Power 
Light Corporation v. Talbott, 
152 N.E. 486, 321 Ill. 538—Otis 
Elevator Co. v. City of Chicago, 
105 N.E. 338, 263 Ill. 419, 52 L.R. 
A.,N.S., 192. 

Me.—Gilmore v. Central Maine Pow¬ 
er Co., 145 A. 137, 127 Me. 522. 
Mass.—Wyman v. City of Boston, 184 
N.E. 462, 282 Mass. 204. 

Minn.—In re Hull, 204 N.W. 634, 163 
Minn. 439, 49 A.L.R. 320, rehear¬ 
ing denied 205 N.W. 613, 163 Minn. 
439, 49 .A.L.R. 320, and error dis¬ 
missed Breen v. Hull, 48 S.Ct. 33, 
275 U.S. 491, 72 L.E. 390. 

Miss.—State Highway Commission v. 
Chatham, 161 So. 674, 173 Miss. 
427. 

Neb.—Wiles v. Department of Public 
Work!3, 234 N.W. 918, 120 Neb. 
689—Lowell v. Buffalo County, 230 
N.W. 842, 119 Neb. 776. 

N.M.—^Mandell v. Board of ComTs of 
Bernalillo County, 99 P.2d 108, 14 
N.M. 109. 

N.D.—^King V, JStark 'County, 271 N. 

W. 771, 67 N.D. 260. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Hughes, 71 P.2d 693, 180 Okl. 604 
—^Atchison, T. & S. F, Ry. Co. v. 
Terminal Oil Mill Co., 71 P.2d 617, 
180 Okl. 496—Chicago, R. I. & P. 


Ry. Co. V. Prigmore, 68 P.2d 90, 
180 Okl. 124—Oil Fields & S. F. 
Ry. Co. V. Treese Cotton Co., 187 
P. 201, 78 Okl. 26. * 

Pa.—Spang & Co. v. Commonwealth, 
126 A. 781, 281 Pa. 414—Hindes v. 
Allegheny County, 187 A. 219, 123 
Pa.Super. 469. 

S.C.—^Belton v. Wateree Power Co., 
116 S.B. 687, 123 S.C. 291. 

Tenn.—Lewisburg & N. R. Co. v. 
Dudley, 30 S.W.2d 278, 280, 161 
Tenn. 546, citing Coipns Jtuls. 
Tex.—Hanks v. City of Port Arthur, 
48 S.W.2d 944, 121 Tex. 202, 83 
A.L.R. 278, reversing, Clv.App., 8 
SW.2d 331—City of Amarillo v. 
Tutor, Com.App., 267 S.W. 697, af¬ 
firming Tutor V. City of Amarillo, 
Civ.App., 244 S.W. 632—Hall v. 
Wilbarger County, Civ.App., 37 S. 
W.2d 1041, affirmed Wilbarger 
County V.' Hall, Com.App., 55 S.W. 
2d 797—City of Dallas v. Lawler. 
Civ.App., 287 S.W. 137. 

Va.—City of Lynchburg v. Peters, 
157 S.E. 769, 166 Va. 40. 

Wash.—^Fix v. City of Tacoma, 17 
P.2d 699, 171 Wash. 196. 

20 C.J, p 677 note 39, p 712 note 

86 . 

General or special injuries from: 
Change of grade of street or high¬ 
way by municipality see infra § 
124. 

Vacation or alteration of street or 
highway see infra § 126. 

77. Pa.—Lament v. West Penn Pow¬ 
er Co., 150 A. 155, 300 Pa. 78. 

78, Tex.—^Powell v. Houston & T. 
C. R. Co., 136 S.W. 1153, 104 Tex. 
219, 46 L.R.A..N.S., 616, reversing 
Civ.App., 125 S.W. 330—^Texarkana 
& Ft. S. R. Co. V. Bulgier, Civ.App., 
47 S.W. 1047. 
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sation,7i> unless, as appears infra § 161, the act for 
which compensation is sought constitutes a mere 
trespass. Thus, it has been held that, where it be¬ 
comes necessary in the course of constructing a 
public work, to occupy temporarily adjoining lands, 
the owner is entitled to compensation for the length 
of time the land is used and the damage done.^o 
It has also been held that damages may be recov¬ 
ered for injuries to abutting property caused by the 
temporary occupation or obstruction of a street, 
or by a change in the street grade where damages 
are authorized for injuries resulting from such 
change.®^ 

Other authorities, however, have held that mere 
temporary occupation or injury is not compensable 
under eminent domain statutes.^3 So, it has been 
held that the mere temporary inconvenience to 
which an abutting owner is necessarily subjected 
during the construction of a road or street or of a 
public work in a street,84 or inconvenience to a 
landowner caused by the taking of, or improve¬ 
ments on, adjoining property,85 is not ground for 
recovery of compensation; that no compensation 
may be ihad for the temporary drying up of a nat¬ 
ural pond by the construction of a sewer under the 
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highway,^® or for the temporary closing of a rail¬ 
road crossing in order that an overhead bridge may 
be erected for public safety,*^ or for the temporary 
accumulation of surface water on land because of 
the grade of a parkway.88 It has been held that 
the temporary use or diversion of water is not a 
taking as against a person having rights in the wa¬ 
ter that a milldam owner cannot recover for in¬ 
convenience and delay caused by being compelled 
to refrain from obstructing the flow of water while 
the town authorities are repairing a bridge over the 
stream,5 that a street railroad company is not 
entitled to compensation for mere interruption of 
its road during the time another company is con¬ 
structing a crossing over its tracks and that the 
excavation of earth from borrow pits in construct¬ 
ing an embankment or the subsequent filling of such 
pits is not an appropriation of the land from which 
the earth was removed.92 

Entry for preliminary survey and like purposes. 
The right of examination and survey, being incident 
to that of appropriation, and necessary to its prop¬ 
er exercise, the mere entering on land for the pur¬ 
pose of examination and survey, and even its ex¬ 
clusive temporary occupancy as an initiatory pro- 


79. Neb.—Gledhill v. State, 243 N. 
W. 909, 123 Neb. 726. 

Ohio.—Schneider v. Brown, 169 N.E. 

307, 33 Ohio App. 269. 

Okl.—Oklahoma City v. Collins-Dietz- 
Morris Co., 79 P.2d 791, 183 Okl. 
264. 

20 C.J. p 678 note 41. 

Blasting on adjoining property 
Mass.—Brown v. Providence, W. & 
B. R. Co., 5 Gray 35. 

N.C.—Blackwell v. Lynchburg & D. 
R. Co., 16 S.E. 12, 111 N.C. 161, 32 
Am.S.R. 786, 17 L.R.A. 729. 

20 C.J. p 678 note 41 [d]. 

Damage held temporary 
Breaking lines of tiling on prop¬ 
erty condemned.—Petroleum Explo¬ 
ration V. McGeorge, 7 S.W.2d 821, 
225 Ky. 131. 

Subsequent taking of fee 
Where the use of plaintiff’s prop¬ 
erty was taken by the government 
and thereafter the fee, plaintiff is 
entitled to just compensation for the 
use in addition to that for taking of 
the fee.—Hamburg-American Line 
Terminal & Navigation Co. v. U. S., 
74 Ct.Cl. 360, 406, followed in Atlas 
Line S. S. Co. v. U. S., 74 Ct.Cl. 411. 

80. Ind.—^Kinser v. Dewitt, 34 N.E. 
1014, 7 Ind.App. 697. 

20 C.J. p 679 note 43. 

81. Mass.—Bailey v. Boston & P. R. 
Corp., 66 N.E. 203, 182 Mass. 537. 

20 C.J. p 679 note 44. 


R. Corp., 65 N.E. 790, 182 Mass. 
351. 

20 C.J. p 679 note 45. 

83. U.S.—Goodman v. U. S., C.C.A. 
lowa, 113 F.2d 914, affirming, D.C., 
28 P.Supp. 497. 

Ga.—^Rhines v. Commissioners of 
Chatham County, 179 S.E. 140, 50 
Ga.App. 844. 

Minn.—State ex rel. Toungquist v. 
Hall, 261 N.W. 874, 195 Minn. 79. 

N.Y.—In re Waterway to Uplands 
Within U. S. Bulkhead Lines of 
Newtown Creek, etc., Boroughs of 
Brooklyn and Queens, 18 N.Y.S.2d 
721, 269 App.Div. 747, affirmed In 
re Newton Creek Waterway, Bor¬ 
oughs of Brooklyn and Queens, 31 
N.E.2d 916, 284 N.Y. 493—Applica¬ 
tion of Gillespie, 17 N.Y.S.2d 560, 
173 Misc. 591, affirmed 22 N.Y.S.2d 
463. 

Tex.—Taylor v. Tarrant County Wa¬ 
ter Control & Improvement List. 
No. 1, Civ.App., 86 S.W.2d 511, er¬ 
ror dismissed—Perry v. Wichita 
Palls, R. & P. W. R. Co., Civ.App., 
238 S.W. 276. 

84. Ala.—Thompson v. City of Mo¬ 
bile, 199 So. 862, 240 Ala. 523. 

Ill.—City of Chicago v. Noonan, 121 
IlLApp. 185. 

Wash.—In re West Marginal Way 
in City of Seattle, 186 P. 644, 109 
Wash. 116. 

20 C.J. p 679 note 46. 

Construction of railroads 

TLS.—Shenherd v. BaltimnrA ^ O R. 


Co., Ohio, 9 S.Ct. 598, 130 U.S. 426, 
32 L.Ed. 970. 

Ohio.—Glidden v. Cincinnati, 4 Ohio 
S. & C.P. 423, 30 Cinc.L.Bul. 213. 

Tex.—Missouri, K. & T. R. Co. v. 
Hopson, 39 S.W. 384, 16 Tex.Civ. 
App. 126. 

20 C.J. p 679 note 46 [b]. 

Construction of subways and tunnels 

Ohio.—Colonial Furniture Co, v. 
Cleveland Union Terminal Co., 191 
N.E. 903, 47 Ohio App. 399, error 
dismissed 190 N.E. 578, 128 Ohio 
St. 123. 

20 C.J. p 679 note 46 [c]. 

85. N.Y.—^Application of Gillespie, 
17 N^Y.S.2d 560. 173 Misc. 591, af¬ 
firmed 22 N.Y.S.2d 463. 

20 C.J. p 680 note 47. 

86. Mass.—Chelsea Dye House & 
Laundry Co. v. Commonwealth, 41 
.N.E. 649, 164 Mass. 350. 

87. N.C.—Crowell v. Munroe, 67 S. 
E. 989, 152 N.C. 399. 

88. Mass.—McSweeney v. Common¬ 
wealth. 70 N.E. 429, 185 Mass. 371. 

89. Mass.—Gloucester Water-Supply 
Co. V. Gloucester, 60 N.E. 977, 179 
Mass. 365. 

N.Y.—^American Woolen Co. v. State, 
180 N.Y.S. 759, 110 Misc. 413. 

90. Vt.—^East Montpelier v. Whee- 
lock, 41 A. 432, 70 Vt. 391. 

91. N.J.—Consolidated Tract. Co. v. 
South Orange & M. Tract. Co., 40 
A. 15, 56 N.J.Eq. 569. 

92. Ohio:—Jones v. Myers, 17 Ohio 
CAr.Ct.. N.S.. 146. 


82. Mass.—Piitnflm v. ‘Roston ^ P. 
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ceeding to the acquisition of title to it, or of an 
easement in it, no unnecessary damage being done, 
ordinarily is not compensable under eminent domain 
provisions,93 the only right that the owner has in 
such case being to receive compensation for any in¬ 
jury that occurs.®^ Such occupation, however, be¬ 
comes unlawful, unless the title or an easement is 
acquired within a reasonable time;®® and, where 
the occupancy and injury resulting therefrom are of 
such nature as to constitute an interference with 
the possession of the lands amounting to a taking 
or damaging within the meaning of eminent do¬ 
main provisions, compensation under such provi¬ 
sions is recoverable.®® 

Impressment of personal property. In some ju¬ 
risdictions, statutes making animals and implements 
suitable for use on the public roads subject to road 
duty for a limited time, without providing for com¬ 
pensation to the owner, have been held invalid ;®7 
but in other jurisdictions similar statutes have been 
held not to violate constitutional prohibitions against 
the taking of property or services for public use 


without just compensation,®® and the impressment 
of animals and implements for such services has 
been held not to constitute a “taking” within the 
constitutional prohibition,®® although an additional 
statutory requirement for the furnishing of feed 
for such animals without compensation has been 
held an unauthorized appropriation.^ 

§ 114 . Taking of or Injury to Water Rights 
Generally 

In general, a taking, destruction, or material inter, 
ference with water rights is compensable under eminent 
domain provisions. 

In general a taking or destruction of, or any ac¬ 
tual and material interference with, riparian or 
other water rights which causes special injury to 
the owner is ground for the recovery of compensa¬ 
tion under eminent domain provisions,® unless done 
under the governmental power to improve naviga¬ 
tion, as appears infra § 115; and mere incidental 
injuries not resulting from any direct encroachnient 
on such rights do not constitute a taking within the 
meaning of such provisions.® If land bordering on 


93. Ky.—Thomas v. City of Horse 
Cave. 61 S,W.2d 601, 604. 249 Ky. 
713. citing Corpus Juris. 

20 C.j. p 680 note 55. 

94. TJ.S.—^Bonaparte v. Camden & A. 
R.Co.. C.*C,N.J., 3 P.Cas.No.1.617, 
Baldw. 205. 

X& Alahama 

(1) Under a statute authorizing an 
entry on land for the purpose of 
making a preliminary survey, the 
landowner is entitled to recover 
damages for substantial injury to the 
property resulting therefrom.—Bir- 
mingham-Trussville Iron Co. v. Al¬ 
lied Engineers, 144 So. 1, 225 Ala. 
522—20 C.J. p 680 note 55 [c]. 

<2) Such statute does not authorize 
any permanent injury to. or destruc¬ 
tion of, the land, but only such dam¬ 
age as is inflicted necessarily by the j 
entry and movement of surveyors 
over the land and in the efficient use 
of their instruments to effect the 
purpose in view.—^Dancy v. Alabama 
Power Co., 73 So. 901, 198 Ala. 
504. 

23 C.J. P 178 note 62 [a]. 

96. Me.—^Nichols v. Somerset & K. 

K. Co., 43 Me. 356. 

96. Cal.—Jacobsen v. Superior 
Court, of Sonoma County, Depart¬ 
ment No. 2, 219 P. 986. 192 Cal. 319, 
29 A.L.R. 1399. 

97. Ala.—^Toome v. State, 59 So. 665. 
178 Ala, 70. 42 L.B.A.N.S., 1045. 

20 C.J. p 680 note 54. 

96. Tenn.—Williams v. State. 293 S. 
W. 757, 155 Tenn. 364—Galoway v. 
State, 202 S.W. 76, 139 Tenn. 484, 

L. R.A1918D 970. 


99. Tenn.—^Williams v. State, 293 S. 
W. 757, 155 Tenn. 364. 

1-' Tenn.—^Williams v. State, supra, 

9- U.S.—Forbes v. U. S., 52 Ct.Cl. 
60. 

N.Y.—^In re City of New York, 61 
N.B. 158, 168 N.Y. 134, 56 L.R.A 
500—^In re Public Beach in City 
of New York, 245 N.Y.S. 121, 230 
App.Div. 407—American Woolen Co. 

V. State, 187 N.Y.S. 341, 195 App. 
Div. 698—American Woolen Co. v. 
State, 211 N.Y.S. 149, 125 Misc. 
186—James Frazee Milling Co. v. 
State, 204 N.Y.S. 645, 122 Misc. 
545. 

N.C.—Dunlap v. Carolina Power & 
Light Co., 195 S.B. 43, 212 N.C. 
814. 

Tex.—^Boyd v. Motl, Civ.App., 236 S. 

W. 487, reversed on other grounds 
Motl V. Boyd, 286 S.W. 458, 116 
Tex. 82. 

20 C.J. p 669 note 17 [b] (2), p 672 
note 20 [d], p 681 note 59. 

The consent of congress to bnlld. 
ing of bridge across river by a com¬ 
mon carrier engaged in interstate 
commerce did not confer on carrier 
the right to infringe rights of ri¬ 
parian owner, or to deprive owner 
of property rights without compen¬ 
sation, but rights and liabilities of 
the parties in respect thereto de¬ 
pended on laws of Minnesota.—^Pike 
Rapids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., C.C.A.Minn., 99 
F.2d 902, certiorari denied Minneapo¬ 
lis, St. P. & S. S. M. R. Co. v. Pike 
Rapids Power Co., 59 S.Ct. 362, 305 
U.S. 660, 83 L.Ed. 428, rehearing de¬ 
nied 69 S.Ct. 487, 306 U.S. 667, 83 
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L.Ed. 1062, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, St. 
P. & S. S. M. R. Co., 59 S.Ct. 488, 306 
U.S. 640, 83 L.Bd. 1040. 

Vo prohibit the use of a noniiavlga- 
ble ziveri for a dam or other purpose 
lawful under state laws, irrespec¬ 
tive of navigation, would be a taking 
of property without compensation.— 
U. S. V. Appalachian Electric Power 
Co., C.C.A.Va, 107 F.2d 769, affirm¬ 
ing, D.C., 23 F.Supp. 83. Certiorari 
granted 60 S.Ct. 608, 309 U.S. 646, 84 
L.Ed. 999, reversed on other grounds 
61 S.Ct. 291, rehearing denied 61 S. 
Ct. 648. 

XxLterferexLce with water rights held 
not shown 

N.Y.—Northern New York Power 
Corporation v. State, 298 N.Y.S. 
688 . 

Pa.—Appeal of Philadelphia Pelt Co., 
148 A. 208, 293 Pa. 651. 
Condemnation of private water¬ 
works by city is a taking of private 
property for public use.—Smith v. 
Chicago, 107 IlLApp. 270, affirmed 68 
N.E. 395, 204 Ill. 356-20 C.J. p 573 
note 98 [f]. 

3. U.S.—Bedford v. U. S., 24 S.Ct. 
238, 192 U.S. 217, 48 L.Bd. 414, af¬ 
firming 36 Ct.Cl. 474. 

N.Y.—In re Public Beach in City of 
New York, 245 N.Y.S. 121, 230 
App.Divl 407. 

N.C.—Hudson v. Town of Morgan- 
ton, 171 S.E. 329, 205 N.C. 363. 

20 C.J. p 681 note 61. 

So long as the acts which are the 
cause of the damage do not con¬ 
stitute a nuisance* the oceans and 
other navigable salt waters under 
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a navigable river is taken under legislative author¬ 
ity for the erection of a bridge, the owner of the 
land, a part of which was taken for the bridge, can¬ 
not claim compensation for the anticipated obstruc¬ 
tion to navigation;^ and, where the flow of water 
in a stream is merely obstructed, the corporation so 
obstructing it, if acting under legislative authority, 
is liable for only such injury as results from the 
want of due care and skill in arranging its works.® 
Where a street has been dedicated, extending across 
a navigable river, a municipality may construct a 
bridge over the river without first condemning the 
rights of riparian owners in the river bed.^ Where 
the net result of the government's acts with rela¬ 
tion to and affecting private water rights is to in¬ 
crease, and increase the value of, such rights, there 
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is, of course, no taking for which compensation 
must be paid.7 

§ 115. Improvement of Navigation 

Where riparian property is not actually taken or di¬ 
rectly Invaded, compensation cannot be recovered for In¬ 
juries incidental to the proper exercise of the govern¬ 
ment's right to improve navigation. 

Riparian ownership is subject to the dominant 
right of the government to improve navigation, 
and, where no property of the riparian owner is 
actually taken or directly invaded, compensation 
cannot be recovered for injuries which are merely 
incidental to the lawful and proper exercise of the 
governmental power;® and it is immaterial whether 
the improvement is made by the state or federal 


EMINENT DOMAIN 


state control may be used for pub¬ 
lic purposes as the state may see 
fit. and the owner of abutting lands 
must suffer without compensation 
such damage as his lands sustain.— 
County Sanitation Dist. No. 2 of Los 
Angeles County v. Averill, 47 P.2d 
786, 8 Cal.App.2d 656. 

The right of access of littoral 
owners to nearby bay over Interven¬ 
ing tidelands was always subordi¬ 
nate to paramount right of the state, 
and hence such owners were not de¬ 
prived of any property right by 
grant of such tidelands to city and 
others.—City of Newport Beach v. 
Fager, 102 P.2d 438, 39 Cal.App.2d 
23. 

Statutory denial of right to repti 
surface waters from other lands, as 
by constructing dams, does not take 
property without compensation.— 
Skinner v. Wolf. 266 P. 926, 126 Kan. 
158—^Martin v. Lown, 208 P, 665, 111 
Kan. 752. 

Voluntary relinguishmeat of right 

A town was not liable for land- 
owners* loss of water rights in a 
ditch which landowners ceased to use 
after they had entered into an in¬ 
valid contract to secure tap rights 
in the town’s pipeline in exchange 
for a right of way where giving up 
of the ditch water was not a part 
of the consideration to the town for 
the tap rights and water.—^Hyde 
Park Town v. Chambers, Utah, 104 
P.2d 220. 

Beguired construction of fishway 

Statutes requiring the owner of 
any dam or obstruction to a water¬ 
course to construct a fishway which 
will afford free passage for fish are 
not invalid as a taking of private 
property for public use without just 
compensation.—State v. Beardsley, 79 
N.W. 138, 108 Iowa 396. 

■ Restriction on the use of a mill 
site by a statute forbidding the erec¬ 
tion of a milldam to the injury of a 
mill site already appropriated on 


the same stream is not a taking of 
property under the power of emi¬ 
nent domain.—Otis Co. v. Ludlow 
Mfg. Co., 70 N.B. 1009, 186 Mass. 89, 
104 Am.S.R. 563, modified on other 
grounds and affirmed 26 S.Ct. 353, 201 
U.S. 140, 50 L.Ed. 696. 

4. N.T.—^Matter of Water Comrs’., 
3 Edw. 290. 

5. N.T.—^Bellinger v. New York 

Cent. R. Co., 23 N.T. 42. ■ 

6. Ill.—Childs V. Chicago, 117 N.B. 
115, 279 Ill. 623, affirming 203 Ill. 
App. 235. 

7. N.T.—^American Woolen Co. v. 
State, 211 N.T.S. 149, 125 Misc. 
186. 

8. U.S.—IT. S. V. Chicago, M., St. P. 

& P. R. Co., Minn., 61 S.Ct. 772, 
312 U.S. 592, 85 L.Ed. -revers¬ 

ing, C.C.A., 113 F.2d 919, certiorari 
granted 61 S.Ct. 318, 311 U.S. 642, 

85 L.Ed.-^U. S. V. Appalachian 

Electric Power Co., Va., 61 S.Ct. 
291, 311 U.S. 377, 85 L.Ed. 243, re¬ 
versing, C,C.A., 107 F.2d 769, af¬ 
firming, D.C., 23 P.Supp. 83, cer¬ 
tiorari granted 60 S.Ct. 608, 309 
U.S. 646, 84 L.Ed. 999, rehearing 
denied 61 S,Ct. 548, 312 U.S. 712, 85 

L.Ed.-^U. S. V. Meyer, C.C.A. 

Ill., 113 F.2d 387—Lynn v. U. S., 
C.C.A.Ala„ 110 F.2d 586—W. A. 
Ross Const. Co. v. Tearsley, C.C.A. 
Neb., 103 F.2a 589, certiorari grant¬ 
ed Tearsley v. W. A. Ross Const. 
Co., 60 S.Ct. 89, 308 U.S. 638, 84 L. 
Ed. 454. affirmed. 60 S.Ct. 413, 309 
U.S. 18, 84 L.Ed. 664—^Franklin v. 
U. S., C.C.A.Tenn., 101 P.2d 459, 
affirming, D.C., 16 F.Supp. 253, cer¬ 
tiorari granted 69 S.Ct 834, 307 
U.S. 618, 83 L.Ed. 1498, affirmed 
60 S.Ct 170, 308 U.S. 616, 84 L.Ed. 
439—Christman v. U. S., 74 F.2d 
112—i-Barr v. Spalding, D.C.Ky., 46 
F.2d 798—^Marret v. U. S., 82 CtCl. 
1, certiorari denied 57 S.Ct. 8, 299 
U.S. 545, 81 L.Ed. 401, rehearing 
denied 57 S.Ct 113, 299 U.S. 620, 81 
L.Ed. 457—^L. J. Houze Convex 
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Glass Co. V. U. S., 81 CtCl. 661, 
certiorari denied 56 S.Ct. 130, 296 

U. S. 611, 80 L.Ed. 433—Buchanan 

V. U. S., 78 CtCl. 791—Vansant v. 

U. S., 75 Ct.Cl. 562—Bailey v. U. 

S. , 62 CtCl. 77, certiorari denied 
47 S.Ct 455, 273 U.S. 751, 71 L.Ed. 
873—Southern Pac. Co. v. U. S., 58 
CtCl. 428, affirmed 45 S.Ct 124, 
266 U.S. 586, 69 L.Ed. 454—Marion 
County Court, W. Va., v. U. S., 53 
CtCl. 120. 

Mo.—^Bvans v. Massman Const. Co., 
115 S.W.2d 163, 232 Mo.App. 1105, 
reversed on other grounds 122 S.W. 
2d 924, 343 Mo. 632. 

N.T.—Peck V. Alfred Olsen Const. 
Co., 245 N.W. 131, 136, 216 Iowa 
519, 89 A.L.R. 1147, quoting Cor¬ 
pus Juris —In re Jamaica Bay in 
City of New York, 176 N.E. 539, 256 
N.T. 382, modifying In re Water¬ 
front of City of New York, 248 N. 

T. S. 190, 231 App.Div. 597—Hink- 
ley V. State, 137 N.E. 699, 234 N.T. 
309, affirming 195 N.T.S. 914, 202 
App.Div. 570, and motion denied 
142 N.E. 315, 236 N.T. 637—West 
Shore R. Co. v. State, 215 N.T.S. 
684, 216 App.Div. 603—Thompson 

V. State, 198 N.T.S. 590, 204 App. 
Div. 684—^American Woolen Co. v. 
State, 211 N.T.S. 149, 125 Misc. 186 
—James Frazee Milling Co. v. 
State, 204 N.T.S. 645, 122 Misc. 
545—Stegmeier v. State, 191 N.T. 
S. 894, 117 Misc. 626. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Tarrant County Water Control & 
Improvement Dist. No. 1, 73 S.W. 
2d 55, 70, 123 Tex. 432, citing Cor¬ 
pus Juris, and answering certified 
questions, Civ.App., 76 S.W.2d 147, 
and certiorari denied 55 S.Ct. 921, 
295 U.S. 762, 79 L.Ed. 170. 

Va.—Oliver v. City of Richmond, 178 
S.E. 48, 49, 165 Va. 538, quoting 
Corpus Juris, and adhered to 183 
S.E. 513, 165 Va. 638, certiorafii 
denied 56 S.Ct. 942, 298 U.S. 674, 
80 L.Ed. 1396. 

Wash.—Great Northern Ry. Co. v. 
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government,^ although such immunity from the pay¬ 
ment of compensation does not extend to a non¬ 
governmental agency, such as a public service cor¬ 
poration, notwithstanding the latter possesses the 
right of eminent domain.^® It is not a taking of 
private property to require, in the interests of nav¬ 
igation, the removal or alteration of a bridge or 
other structure on or over a navigable river,li nor 
to require a tunnel to be lowered or rebuilt,^2 ^qj- 


to erect dams, dykes, or other structures which in¬ 
cidentally cut off access to the water or to a land¬ 
ing in the channel.^^ Compensation must be made, 
however, where property is actually taken or the use 
of it so restricted or destroyed as to amount to a 
confiscation or appropriation,^^ as where land con¬ 
tiguous to or near the body of water is permanently 
or extensively flooded^^ or where land contiguous 


Washinirton Electric Co., 86 P.2d 
208, 197 Wash. 627, 

20 C.J. p 681 note 68. 

Coaditional xigrlits in navigable wa¬ 
ters recaptured by state for im¬ 
proving navigation need not be com¬ 
pensated as “taking.”—People v. 
New York & Ontario Power Co., 219 
N.Y.S. 497, 219 App.Div. 114. 

Sevocation of permit for fllling in 
submerged lauds in navigable waters 
is not a taking requiring compensa¬ 
tion.—^Miami Beach Jockey Club v. 
Bern, 86 F.2d 135, 66 App.D.C. 254, 
supplementing S3 F.2d 715, 65 App. 
D.C. 369, certiorari denied 57 S.Ct. 
17. 299 U.S. 556. 81 L.Ed. 409. 
2>aauage ftom nse of water by fac¬ 
tory 

Where the work of improving the 
navigation of a stream, although 
performed with due care, necessarily 
roiled the waters thereof, damages 
occasioned by such roiling to a fac¬ 
tory which took water from the out¬ 
let below the point of improvement, 
for use in its operations, was conse¬ 
quential only, and the state is not 
liable for such damages.—^Waterloo 
Woolen Mfg. Co. v. State, 201 N.Y.S. 
456, 121 Misc. 825—Waterloo Woolen 
Mfg. Co. v. State, 194 N.Y.S. 155, 118 
Misc. 516. 

l^nxy to doOk or pier 

(1) Where the United States in | 
improving a navigable river inci¬ 
dentally damages a pier protecting a 
bridge so as to require considerable 
repair or rebuilding, there is no tak¬ 
ing under the constitution, and the 
United States is not liable for such 
damage.—^Keokuk & Hamilton Bridge 
Co. V. U. S., 55 Ct.Cl. 480; affirmed 43 
S.Ct. 37. 260 U.S. 125, 67 L.Ed. 165. 

(2) However, it has been held 
that, where a dock is injured in im¬ 
proving navigation, the owner is 
entitled to damages, if the dock did 
not extend into the waters so as to 
obstruct navigation.—^Palne Lumber 
Co. V. U. S., C.C.Wis., 55 F. 854. 

^ Va.—Oliver v. City of Richmond, 
178 S.E. 48, 165 Va. 538, adhered to 
183 S.E. 513, 165 Va. 538, certio¬ 
rari denied 56 S.Ct. 942, 298 U.S. 
674, 80 L.Ed. 1396. 

1<K U.S.—^Pike Rapids Power Co. v. 
Minneapolis, St. P. & S. S. M. R. 
Co., C.C.A.Minn., 99 P.2d 902, cer¬ 
tiorari denied Minneapolis, St. P. 


& S. S. M. R. Co. V. Pike Rapids 
Power Co.. 59 S.Ct. 362. 305 U.S. 
660, S3 L.Ed. 428. rehearing denied 
59 S.Ct. 487, 306 U.S. 667, 83 L. 
Ed. 1062, certiorari denied Pike 
Rapids Power Co. v. Minneapolis, 
St. P. & S. S. M. R. Co.. 59 S.Ct. 
488, 306 U.S. 640. 83 L.Ed. 1040. 

11. U.S.—Delaware R. Co. v. Weeks, 
D.C.Del., 293 F. 114—U. S. v. Riv¬ 
er Rouge Improvement Co., C.C.A. 
Mich., 2S5 F. Ill, reversed on other 
grounds 46 S.Ct. 144, 269 U.S. 411, 
70 L.Ed. 339. 

20 C.J. p 682 note 69. 

12. U.S.—Garrison v. Greenleaf 
Johnson Lumber Co., Va., 215 F- 
576. 131 C.C.A. 644, reversing, D.C., 
208 F. 1022. and affirmed 35 S.Ct. 
551, 237 U.S. 251. 59 L.Ed. 939. 

Ill.—Peoble V. West Chicago St. R. 
Co., 115 I11.APP. 172, affirmed 73 
N.B. 393, 214 Ill. 9, affirmed 26 
S.Ct. 518, 201 U.S. 506, 50 L.Ed. 
845. 

13. U.S.—City of Philadelphia v. 
Standard Oil Co. of Pennsylvania, 
D.C.Pa., 12 F.Supp. 647, affirmed. 
C.C.A., 79 F.2d 764, certiorari de¬ 
nied 56 S,Ct. 443, 297 U.S. 705, 80 
L.Ed. 992. 

D.C.—Marine Ry. & Coal Co. v. U. 
S., 265 F. 437, 49 App.D.C. 285, af¬ 
firmed 42 S.Ct. 32, 257 U.S. 47, 66 
L.Ed. 124. 

Iowa.—Peck v. Alfred Olsen Const. 
Co., 245 N.W. 131, 136, 216 Iowa 
519, 89 A.L.R. 1147, quoting Corpus 
Taxis. 

N.Y.—^In re Jamaica Bay in City of 
New York. 176 N.E. 539, 256 N.Y. 
382, modifying In re Waterfront 
of City of New York, 248 N.Y.S. 
190, 231 App.Div. 597—In re East 
River Drive, Borough of Manhat¬ 
tan, City of New York, 289 N.Y.S. 
433, 159 Misc. 741—Tiffany v. 

Town of Oyster Bay, 172 N.Y.S. 
356, 104 Misc. 445, reversed on oth¬ 
er grounds 182 N.Y.S. 738, 192 App. 
Div. 126. 

20 C.J. p 683 note 71. 

14. U.S.—Goodman v. U. S., C.C.A. 
Iowa, 113 F.2d 914, affirming, D.C., 
28 F.Supp. 497—^W. A. Ross Const. 
Co. v. Yearsley, C.C.A.Neb., 103 F. 
2d 589, certiorari granted Yearsley 
V. W. A. Ross Const. Co., 60 S.Ct. 
89, 308 U.S. 538, 84 L.Ed. 454, af¬ 
firmed 60 S.Ct. 413, 309 U.S. 18, 84 
L.Ed. 554—Continental Land Co. v. 
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U S., C.C.A.Wash., 88 F.2d 104, 
certiorari denied 58 S.Ct. 36, 302 
U.S. 715, 82 L.Ed. 552—^U. S. v. Chi¬ 
cago, B. & Q. R. Co., C.C.A.Minn., 
82 F.2d 131, 106 A.L.R. 942, certio¬ 
rari denied 56 S.Ct. 957, 298 U.S. 
689, 80 L.Ed. 1408—^Delaware R. 
Co. V. Weeks, D.C.Del., 293 F. 114 
—^Alabama Power Co. v. Gulf Pow¬ 
er Co., D.C.Ala., 283 F. 606. 

Ky.—Natcher v. City of Bowling 
Green, 95 S.W.2d 255, 264 Ky. 584. 
Mo.—Evans v. Massman Const. Co., 
115 S.W.2d 163, 232 Mo.App. 1105, 
reversed on other grounds 122 S. 
W.2d 924, 343 Mo. 632. 

N.Y.—Little Falls Fibre Co. v. Hen¬ 
ry Ford & Son, 217 N.Y.S. 534, 127 
Misc. 834, modified on other 
grounds and affirmed 229 N.Y.S. 
445, 223 App.Div. 559, affirmed 164 
N.E. 558, 249 N.Y. 495, certiorari 
granted Henry Ford & Son v. Little 
Falls Fibre Co., 49 S.Ct. 348, 279 U. 
S. 829, 73 L.Ed. 980, affirmed 50 
S.Ct. 140, 280 U.S. 369, 74 L.Ed. 
483. 

20 C.J. p 683 note 72. 

Betention. of water 

That state had right to maintain 
water at crest of dam in navigable 
river at a certain level did not 
give it right to maintain it at a 
higher level for a barge canal, 
and retention of water during naviga¬ 
ble season for purpose of continuing 
navigation through upland canal was, 
a “taking,” entitling riparian owner 
to compensation.—^James Frazee 
Milling Co. V. State, 204 N.Y.S. 645, 
122 Misc. 545. 

15. U.S.—Johnson v. U. S., 80 Ct.Cl. 
367—Morrell v. U S., 57 Ct.Cl. 379 
—Chapman v. U. S., 53 Ct.Cl. 203— 
Heyward v. U. S., 52 Ct.Cl. 87, af¬ 
firmed 39 S.Ct. 490, 250 U.S. 633, 63 
L.Ed. 1181. 

Minn.—Carpenter v. Board of Corners 
of Hennepin County, 58 N.W. 295, 
56 Minn. 513, 45 Am.S.R. 494. 

Wis.—State V. Adelmeyer, 265 N.W. 

838, 221 Wis. 246. 

20 C.J. p 683 note 73. 

Additional and permanent flooding of 
previonsly submerged land 
Pa.—Cleveland & P. R. Co. v. Pitts¬ 
burgh Coal Co., 176 A. 7, 317 Pa. 
395, certiorari denied 55 S.Ct. 655, 
295 U.S. 743, 79 L.Ed. 1689. 
Raising water above high-water line 
(1) Land of riparian owners above 
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to or near body of water is eroded.^® Even for the 
purpose of improving a stream for navigation, soil 
underlying the stream and belonging to the riparian 
owner may not be taken without compensation and 
transferred to the land of another and, where 
land is flooded or submerged as a result of the con¬ 
struction or operation of works purportedly, but not 
actually, or only incidentally, in aid of navigation, 
there is a taking for which compensation must be 
made.is 

Nonnavigahle waters. The rule that the govern¬ 
ment may improve navigation without compensation 
to riparian owners for injuries caused thereby does 
not apply to the diversion of the waters of a non- 


navigable stream^^ for the purpose of improving 
navigable waters in another locality.If a body 
of water is not naturally navigable, it cannot be 
made navigable by legislative declaration ,21 or by 
physical improvement,22 without compensation be¬ 
ing made to the riparian owners for the consequent 
impairment of their rights. 

§ 116. Diversion of Water 

In general, the diversion of water is a compensabie 
taking under eminent domain provisions. 

The diversion of water, whether in a lake, river, 
or stream, or in a well or spring, or percolating 
through the soil, is a taking of it for which compen¬ 
sation must be made,23 except where the diversion 


the high-water line may not, by 
means of dams and other structures, 
be permanently converted by the 
government to public use for the 
purpose of aiding navigation without 
the payment of just compensation.— 
Goodman v. U. S., C.C.A.Iowa, 113 F. 
2d 914, affirming, D.C., 28 F.Supp. 
497—U. S. V. Chicago, B. & Q. R. 
Co., C.C,A.Wis.. 90 F.2d 161. certio¬ 
rari denied 58 S.Ot. 33, 302 U.S. 
714, 82 L.Ed. 661. 

(2) Bridge company, at time it 
built roadway and embankment near 
bridge had right to rely on history 
of height to which water had risen at 
various flood periods and its nat¬ 
ural height in determining elevation 
to which roadway was to be con¬ 
structed; and construction by Unit¬ 
ed States of dam to maintain naviga¬ 
tion channel in Mississippi River, 
which would cause flowage easement 
of government to contact embank¬ 
ment and 'would cause water in bor¬ 
row pits to be elevated, and cause 
water to remain at level of at least 
one foot higher on embankment than 
it would if dam had not been con¬ 
structed constitutes a “taking” of 
property entitling bridge company to 
compensation.—U. S. v. Wabasha- 
Nelson Bridge Co., C.C.A.Wis., 83 
F.2d 852. 

Necessity and determlnatioii. of 

navigability of river 

Railroad's application to secretary 
of war for permission to construct 
embankment and tracks across 
slough, and fact that land office sur¬ 
veyors had meandered slough, raised 
no inference that slough was part of 
bed of navigable river, as respects 
government's liability for damages 
to railroad caused by raising water 
level following construction of dam, 
since railroad's acts were merely 
precautionary, and land office had no 
authority to determine navigability; 
nor is revocation of such permit of 
any avail to government where 
slough was not navigable, dredging 
had already been accomplished, and 
there were no findings by secretary { 

29G.J.S.-69 


of war that future operations by 
government required alteration in 
position of railroad's authorized 
structures, or that unreasonable ob¬ 
struction to free navigation would 
result.—^U. S. v. Chicago, B. & Q. R. 
Co., C.C.A.Wis., 90 F.2d 161, certio¬ 
rari denied 58 S.Ct. 33, 302 U.S. 714, 
82 L.Ed. 551. 

Flood control plan providing for 
diversion of more water than had 
ever fiooded basin contemplated di¬ 
version of “additional waters,” re¬ 
quiring acquisition of fiowage rights 
by condemnation; and the fact that 
the capacity of the river will be 
Increased by raising levees does not 
negative such diversion of addition¬ 
al waters.—^Kincaid v. U. S., D.C.La., 
37 P.2d 602, affirmed, C.C.A., U. S. v. 
Kincaid, 49 F.2d 768, certiorari grant¬ 
ed Hurley v. Kincaid, 52 S.Ct. 127, 
284 U.S. 610, 76 L..Ed. 521, reversed 
on other grounds 52 S.Ct. 267, 285 
U.S. 95, 76 L.Ed. 637. 

16. N.T.—Siegel v. State, 246 N.Y.S. 
652, 138 Misc. 474. 

Wash.—Conger v. Pierce County, 198 
P. 377, 116 Wash. 27, 18 A.L.R. 
393. 

17. U.S.—^Mintzer v. North American 
Dredging Co., D.C.Cal., 242 F. 553, 
affirmed 245 F. 297, 157 C.C.A. 
489. 

18. U.S.—U. S. V. Chicago, M., St. 
P. & P. R. Co., C.C.A.Minn., 113 F. 
2d 919, certiorari granted 61 S.Ct. 

318, 311 U.S. 642, 85 L.Ed. -and 

reversed on other grounds 61 S.Ct. 
772, 312 U.S. 592. 85 L.Ed. - 

Ky.—^Natcher v. City of Bowling 
Green, 95 S.W.2d 255, 260, 264 Ky. 
584, citing Corpus Juris. 

Failure to secure consent of gov- 
eminent to building of embank¬ 
ment 

Landowner's failure to obtain 
statutory consent of government to 
building of embankment, not inter¬ 
fering with or obstructing naviga¬ 
tion, on lands between ordinary high- 
and low-water marks of navigable 
river, did not deprive such company 
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and telegraph company having line 
on embankment of right to com¬ 
pensation for taking of such lands 
for flowage purposes by construc¬ 
tion of dam raising waters of river 
above their natural level.—^U. S. v. 
Chicago, M., St. P. & P. R. Co., C.C.A. 
Minn., 113 P.2d 919, certiorari grant¬ 
ed 61 S.Ct. 318, 311 U.S. 642, 85 L.Ed. 

-and reversed on other grounds 

61 S.Ct. 772, 312 U.S. 592, 85 L.Ed. 

19. N.T.—^Weismantle v. State, 20-6 
N.Y.S. 570, 210 App.Div. 608. 

2(h U.S.—Cohen v. U. S., C.C.Cal., 
162 F. 364. 

20 C.J. p 683 note 76. 

81. N.Y.—^De Camp v. Dix, 54 N.B. 
63, 159 N.Y. 436, affirming 53 N.Y. 
S. 1035, 33 App.Div. 517. 

20 C.J. p 681 note 62. 

22. Mich.—^Thunder Bay River 
Booming Co. v. Speechly, 31 Mich. 
336, 18 Am.R. 184. 

20 C.J. p 681 note 63. 

23. Ark.—^Hogge v. Drainage Dlst. 
No. 7, 26 S.W.2d 887, 181 Ark. 564, 
followed in Baird v. Drainage Dist. 
No. 7, 26 S.W.2d 892, 181 Ark. 
1145. 

Cal.—^Los Angeles County Flood Con¬ 
trol Dist. v. Abbot, 76 P.2d 188, 
24 Cal.App.2d 728. 

Kan.—Durkee v. Board of Com’rs, 
Bourbon County, 51 P.2d 984, 142 
Kan. 690. 

Ky.—Bader v. Jefferson County, 119 
S.W.2d 870, 274 Ky. 486—Letcher 
County V. Hogg, 272 S.W. 423, 209 
Ky. 182. 

Me.—Ingraham v. Qamden & R. Wa¬ 
ter Co., 19 A. 861, 82 Me. 335. 
N.Y.—West Shore R. Co. v. State, 215 
N.Y.S. 684, 216 App.Div. 603—In re 
Board of Water Supply of City of 
New York, 177 N.Y.S. 852, 189 App. 
Div. 20, affirming Sands v. City of 
New York, 172 N.Y.S. 16, 104 MiSc. 
427—In re Van Btten. 171 N.Y.S. 
1034, 184 App.Div. 414, affinned 
Van Etten v. City of New York, 
124 N.E. 201, 226 N.T. 483—Adiron¬ 
dack Power & Light Corporation 
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is for the purpose of improvement of navigation,^^ 
or unless the damage is remote and inconsequen- 
tiaL^S This general rule has been applied even to 
the diversion of a stream in the interest of the pub¬ 
lic health.26 

§ 117. Flooding Land and Interfering with 
Drainage 

Generally the flooding, or interference with the drain¬ 
age, of land is compensable under eminent domain pro¬ 
visions; but the rule is otherwise under some provisions 
allowing compensation only for property taken, or where 
the injury is remote and consequential. 

Where land is flooded, or its drainage prevent- 


29 C.J.S. 

ed, by the obstruction of the flow of water, or its 
diversion from its natural channel, there is, in g'en- 
eral, such a taking or injury as entitles the owner 
to compensation,^*^ although the improvement caus¬ 
ing the injury was authorized by the legislature.^® 
However, it has been held, under provisions requir¬ 
ing the payment of compensation for the “taking'" 
of private property, that the flooding or interference 
with the drainage of private lands by lawful gov¬ 
ernmental acts is not a taking or appropriation of 
such lands so as to entitle the landowner to compen- 
sation.29 Likewise the general rule allowing com¬ 
pensation for flooding or interference with drainage 
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V. City of Little Falls, 265 N.Y.S. 
567. 148 Misc. 191. 

Or.—^Morrison v. Clackamas County, 
18 P.2d 814, 141 Or. 564. 

20 C.J. p 683 note 78. 

24. N.T.—^People ex rel. Loomis v. 
Canal Appraisers, 33 N.Y. 461. 

Va.—Oliver v. City of Kichmond, 178 
S.R 48. 165 Va. 538, adhered to 
183 S.E. 513, 165 Va. 538. cer¬ 
tiorari denied 56 S.Ct. 942, 298 

O. S. 674. SO L.Bd. 1396. 

20 C.J. p 683 note 78 [cj. 
mvaxsion held not improvement of 

navigation 

N.Y.—West Shore R. Co. v. State. 
215 N.Y.S. 684, 216 App.Div. 603. 

25. N.Y.—Noakcs v. State, 175 N. 
Y.S. 557. 104 Misc. 276. 

Wash.—State v. Olympia Light & 
Power Co., 90 P- 656, 46 Wash. 
611. 

26L Ohio.—^Doming v. Cleveland, 22 
Ohio Cir.Ct. 1, 12 Ohio Cir.Dec. 
198. 

27. U.S.—Jacobs v. U. S., 54 S.Ct. 

26. 290 U.S. 13, 78 L.Bd. 142, 
96 A.L.R. 1—W. A. Ross Const. 
Co. V. Yearsley, C.C.A'Neb., 103 

P. 2d 589, certiorari granted Years¬ 
ley V. W. A. Ross Const. Co., 60 
S.Ct. 89, 208 U.S. 538. 84 L,Ed. 
454, affirmed 60 S.Ct. 413, 309 U.S. 
18, 84 L.Ed. 554—Union Electric 
Light & Power Co. v. Snyder Es¬ 
tate Co., C.C.AMO., 65 P.2d 297— 
Kincaid v. U. S.. I>.C.La., 37 F. 
2d 602, affirmed, C.C.A., U. s. v. 
Kincaid, 49 F.2d 768, certiorari 
granted Hurley v. Kincaid, 52 S.Ct. 
127, 284 U.S. 610, 76 L.Ed. 521, 
reversed on other grounds 52 S.Ct. 
267, 285 U.S. 95, 76 L.Ed. 637. 

\.la.—^Finnell v. Pitts, 132 So. 2, 
222 Ala. 290. 

\.rk.—Hogge v. Drainage Dist. No. 7, 
26 S.W.2d 887, 181 Ark. 564, fol¬ 
lowed in Baird v. Drainage Dist. 
No. 7, 26 S.W.2d 892. 181 Ark. 
1145—Sharp v. Drainage Dist No. 
7 of Poinsett County, 261 S.W. 923, 
164 Ark. 306. 

3al.—^Yolo Water & Power Co. v. 
Hudson. 186 P. 772, 182 Cal. 48— 
Tormey v. Anderson-Cottonwood. 


Irr. Dist., 200 P. 814, 53 Cal.App. 
559. 

Ky.—Bader v. Jefferson County, 119 
S.W.2d 870. 274 Ky. 486—Natcher 

V. City of Bowling Green, 95 S.W. 
2d 255, 260, 264 Ky. 584. citing Cor¬ 
pus Juris—Superior Coal & Build- 
•ers Supply Co. v. Board of Educa¬ 
tion of Dayton, S3 S.W.2d 875. 260 
Ky. 84—Black Mountain Corpora¬ 
tion V. Houston. 277 S.W. 993, 211 
Ky. 621. 

La.—^Nagle v. Police Jury of Caddo 
Parish. 144 So. 425, 175 La. -704. 
Minn.—^In re Town Ditch No. 1 of 
Pleasant Mound Tp., Blue Barth 
County, 295 N.W. 47, 208 Minn. 
566. 

Miss.—Covington County v. Watts, 82 
So. 309, 120 Miss. 428. 

]Sreb.—Gledhill v. State, 243 N.W. 
909, 123 Neb. 726. 

Ohio.—^Meyers v. Vermillion, 7 Ohio 
N.P„ N.S., 90, affirmed 92 N.B. 
1125, 82 Ohio St 414, 65 Wkly.L. 
Bui. 146. 

Okl.—Oklahoma City v. Collins-Dietz- 
Morris Co., 79 P.2d 791, 183 Okl. 
264—City of Wewoka v. Mainard, 8 
P.2d 676, 155 Okl. 156. 

Or.—^Metzger v. City of Gresham, 64 
P.2d 311, 152 Or. 682—Morrison v. 
Clackamas County, 18 P.2d 814, 
141 Or. 564. 

S.C.—^Milhous V. State Highway De¬ 
partment, 8 S.E.2d 852, 194 S.C. 33, 
128 A.L.R. 1186—Chick Springs 
Water Co. v. State Highway De¬ 
partment, 183 S.E. 27, 178 S.C. 415 
—Chick Springs Water Co. v. State 
Highway Department, 157 S.E. 842, 
159 S.C. 481. 

Tex.—State v. Hale, Civ.App., 96 S. 

W. 2d 136, modified on other 
grounds, Sup., 146 S.W.2d 731— 
City of Waco v. Rook, Civ.App., 
55 S.W.2d 649, error dismissed— 
Bass V. Taylor, Civ.App., 50 S.W.2d 
853, reversed on other grounds 90 
S.W.2d 811, 126 Tex. 522—Holder- 
baum V. Hidalgo County Water 
Improvement Dist. No. 2, Civ.App., 
297 S.W. 865, affirmed Hidalgo 
County Water Improvement Dist. 
No. 2 V. Holderbaum, Coin.App., 11 
S.W.2d 506. 


Wash.—^Ulery v. Kitsap County, 63 P. 

2d 352, 188 Wash. 519. 

Wis.—State v. Adelmeyer, 265 N.W. 
838, 221 Wis. 246—^Benka v. Con¬ 
solidated Water Power Co., 224 N. 
W. 718, 198 Wis. 472—Fritz v. 
Southern Wisconsin Power Co., 195 
N.W. 321, 181 Wis. 437. 

20 C.J. p 684 note 82, p 671 note 19 
[d], p 674 note 29 [e] (3). (4). 
The fact that the state caamot he 
sued or that the landowner might 
petition the legislature for compen¬ 
sation for land permanently flooded 
by diversion of waters In construc¬ 
tion of a highway does not preclude 
inclusion of such land in highway 
condemnation proceedings for assess¬ 
ment of damages.—State v. Stanley, 
247 N.W. 509, 188 Minn. 390. 

88. U.S.—^Hooker v. Farmers’ Irr. 
Dist., C,C.A.Neb., 272 F. 600, ap¬ 
plying Nebraska constitution. 

20 C.J. p 685 note 83. 

28 . U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387—Lynn v. U. S., C.C.A. 
Ala., 110 F.2d 586—Matthews v. 
U. S.. 87 Ct.Cl. 662. 

Fla.—Arundel Corporation v. Griffin, 
103 So. 422, 89 Fla. 128. 

Mass.—O’Heam v. Town of Adams, 
192 N.E. 524, 288 Mass. 185. 
nood control program 
The Mississippi River flood con¬ 
trol program, seeking to prevent 
floods at all points if possible, and 
in 'any event to limit flooding to the 
least possible number of natural 
spillways heading into natural flood- 
ways, was not a “taking” of* land 
that lay in natural floodway so as to 
require payment for damages from 
conjectural major floods, even though 
the same floods and damages would 
occur if the government undertook 
no work of any kind; the Fifth 
Amendment to the federal Constitu¬ 
tion does not make the government 
an insurer that the evil of floods .be 
stamped out universally before the 
evil can be attacked at all; and en¬ 
forcement of such a flood control 
program does not require the pay¬ 
ment of compensation merely be¬ 
cause It will result in an increase In 
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is subject to the general limitation that when the 
injury is remote and consequential the owner is not 
entitled to compensation ;30 nor does a mere appre¬ 
hension of flooding constitute a compensable inju¬ 
ry;®^ and no compensation is recoverable where 
the landowner is merely put to extra expense in 
warding off an occasional overflow.32 

§ 118. Discharge of Sewage and Pollution of 
Waters 

In general the discharge of sewage and the pollution 
of watQr to the Injury of an individual Is compensable un¬ 
der eminent domain provisions. 

The discharge of sewage upon the property of an 
individual,33 or its discharge into a stream, so as 
to pollute the water and lessen or destroy the value 
of the stream itself, or of private property situated 
thereon,34 is generally considered compensable un¬ 


der eminent domain provisions, regardless of wheth¬ 
er the damage is caused by polluted water or by 
noxious air;35 and compensation cannot be denied 
on the ground of public necessity.36 This rule ap¬ 
plies to riparian owners of land on public navigable 
waters above the flow of the tide,37 but not to own¬ 
ers on tidewaters.38 Compensation cannot be re¬ 
covered, however, where the damages are remote 
or consequential,39 or, according to some authori¬ 
ties, where the damages are not the direct conse¬ 
quences of an exercise of the right of eminent do- 
main.^o Jt has also been held that one who leases 
from the state oyster beds in tidal waters below 
low-water mark takes subject to the right of a mu¬ 
nicipal corporation to use such waters for the pur¬ 
pose of carrying off its refuse and sewage to the 
sea, so long as such use does not create a public 
nuisance, and any injury occasioned thereby to the 


the volume or velocity of otherwise 
inevitably destructive floods, where 
the program measured in its entirety 
greatly reduces the general flood 
hazards, and actually is highly bene¬ 
ficial to a particular tract.—^U. S. v. 
Sponenbarger, Ark., 60 S.Ct. 225, 
308 U.S. 266, 84 L.Ed. 230, reversing, 
C.C.A., Sponenbarger v. IT. S., 101 P. 
2d 506, reversing*, D.C., 21 F.Supp. 28, 
motion denied 21 P.Supp. 895, cer¬ 
tiorari granted U. S. v. Sponenbarger, 
69 S.Ct. 1047, 307 U.S. 621, 83 L.Ed. 
1500. 

30. U.S.—Sanguinetti v. U. S., 44 S. 
Ct. 264, 264 U.S. 146, 68 L.Ed. 608, 
affirming 55 Ct.Cl. 107—^Matthews 
V. U. S., 87 Ct.Cl. 662. 

Cal.—Cory v. City of Stockton, 266 
P. 552, 90 Cal.App. 634. • 

Ill.—Randall v. Board of Com'rs of 
Tippecanoe County, 131 N.B. 776, 
77 Ind.App. 320, error dismissed 
43 S.Ct. 252, 261 U.S. 252, 67 L. 
Ed. 637. 

Tex.—Taylor v. Tarrant County Wa¬ 
ter Control & Improvement Dist, 
No. 1, Civ.App., 86 S.W.2d 511, er¬ 
ror dismissed. 

20 C.J. p 685 note 84, p 669 note 17 
Cb] (3), 

Injury resulting from uegUgeut re- 
pair 

The act of the state in filling in 
bridge approach to supersede small 
bridge was not in itself an act of 
appropriation under the power of 
eminent domain or so connected with 
such an act as to impose liabUity 
upon the state to pay compensation 
for flooding of land from diversion 
of the waters of the river by rea¬ 
son of solid embankment, since the 
making of the fill constituted no new 
use of the state highway or new 
appropriation, but was a mere act of 
repair, and since, if'the fill was neg¬ 
ligently made, the negligence had no 


connection with the appropriation as 
originally made.—State v. Dart, ^02 
P. 237, 23 Ariz. 145. 

Injuries not resulting from gov- 
emmeutal acts are not compensa¬ 
ble.—Owens V. Navarro County Levee 
Improvement Dist. No. 8, Tex.Clv. 
App., 281 S.W. 577, certified ques¬ 
tions answered, Com.App., 280 S.W. 
632. 

31. U.S.—^U.' S. V. Sponenbarger, 
Ark., 60 S.Ct. 225, 308 U.S. 256. 84 
L.Ed. 230, reversing, C.C.A., Spon¬ 
enbarger V. U. S., 101 F.2d 506, re¬ 
versing, D.C., 21 F.Supp. 28, motion 
denied 21 F.Supp. 896. certiorari 
granted U. S. v. Sponenbarger, 59 
S.Ct. 1047, 307 U.S. 621. S3 L.Ed. 
1500. 

Wash.—^Aubol v. City of Tacoma, 9 
P.2d 780, 167 Wash. 442. 

32. U.S.—^Manigault v. Springs, S.C., 
26 S.Ct. 127, 199 U.S. 473, 50 L. 
Ed. 274, affirming, C.C., 123 F. 707. 

20 C.J. p 686 note 85. 

33. Ohio.—City of Norwood v. 
Sheen, 183 N.E. 177, 43 Ohio App. 
339, reversed on other grounds 186 
N.E. 102, 126 Ohio St. 482, 87 A. 
L.R. 1376. 

Tex.—^Brewster v. City of Forney, 
Com.App., 223 S.W, 175, reversing 
Civ.App.', 196 S.W. 636. 

20 C.J. p 686 note 88. 

Fumes aud Insects from sewage 
plant 

Depreciated land values, caused by 
fumes and Insects from sewage 
plant, constitute "damaging of pri¬ 
vate property for public use,’* jus¬ 
tifying compensation.—^Aliverti v. 
City of Walla Walla, 298 P. 698, 162 
Wash. 487. 

34. Ill.—Cook V. City of Du Quoin, 
266 IlLApp. 452. 

Mo,—Riggs V. City of Springfield, 
126 S.W.2d 1144, 344 Mo. 420, 122 
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A.L.R. 1496, transferred, see, App., 
96 S.W.2d 392. 

N.C.—Clinard v. Town of Kemers- 
ville? 3 S.B.2d 267, 215 N.C. 745. 
S.D.—^Parsons v. City of Sioux Falls, 
272 N.W'. 288, 65 S.D. 146. 

20 C.J. p 686 note 89. 

“Pollution of a public stream is in 
effect . . . [a] taking [under 

eminent domain.]**—^Mack v. Town 
of Craig, 191 P. 101, 103, 68 Colo. 
387. 

35. N.C.—Clinard v. Town of Ker- 
nersville, 3 S.B.2d 267, 216 N.C. 
745. 

36. Conn.—^Platt v. Waterbury, 45 
A. 154, 72 Conn. 531, 77 Am.S.R. 
335, 48 L.R.A. 691. 

37. N.J.—Simmons v. Paterson, 45 
A. 995, 60 N.J.Eq. 385, 83 Am.S.R. 
642, 48 L.R.A. 717. 

38. N.J.—Simmons v. Paterson, su¬ 
pra—Sayre v. Newark, 45 A. 985, 
60 N.J.Eq. 361, 83 Am.S.R. 629, 48 
L.R.A. 722. 

20 C.J. p 686 note 92. 

33. Damages caused by odors from 
sewage disposal plant are not a 
“taking of property** within mean¬ 
ing of condemnation statutes.—^Has- 
slinger v. Village of Hartland, 290 
N.W. 647, 234 Wis. 201. 

Pollution from natural wash and 
drainage 

If city using natural water course 
as sewer outlet does not cause wa¬ 
ters to be polluted beyond extent 
of pollution from natural wash and 
drainage before opening of sewer, 
riparian owners have no lawful 
claim for damages.—City of Cape 
Girardeau v. Hunze, 284 S.W., 471, 
314 Mo. 438, 47 A.L.R. 25. 

40i Utah.—Lund v. Salt Lake Coun¬ 
ty, 200 P. 510, 58 Utah 546. 
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oyster beds is damnum absque injuria.^^ 

The deprivation of a right, acquired by prescrip¬ 
tion, to pollute the waters of a stream or river has 
been held to be a taking of property for public 
use ;^2 but the contrary has been held where such 
pollution constituted a nuisance, to maintain which 

no right could be acquired by prescription.^^ 

§ 119. Construction and Maintenance of 
Drains, Ditches, or Sewers 

The construction and maintenance of drains, ditches, 
or sewers, resulting in an appropriation of or injury to 
private property, generally Is compensable under eminent 
domain provisions. 

The appropriation of, or injury to, private prop¬ 
erty by the construction, enlargement, maintenance, 
repair, or use of ditches, drains, or sewers^ ^ under 
the provisions of drainage statutes, whether prop¬ 
erly constructed or maintained or not,^® is gener¬ 
ally a compensable taking or damaging under emi¬ 
nent domain provisions; and a statute providing 
for the taking of private property for such pur¬ 
poses without compensation is invalid.**^ So the 
construction .of a public ditch across the right of 
way of a railroad company, although the ditch is 
constructed by tiling under the surface, is an ap¬ 
propriation of the company’s property and the 
construction by a city of a ditch or sewer in a 
street, if the effect is to destroy the street and de¬ 
prive abutting owners of access to their property. 
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is also a taking or damaging of the property of such 
abutting owners.^^ An improvement of a water¬ 
course for the benefit of drainage, which imposes 
burdens and expenses upon adjoining landowners, 
or increases the burdens imposed by law upon a 
railroad company which maintains its track across 
the stream,51 has been held to be a taking or dam¬ 
aging within the meaning of eminent domain provi¬ 
sions; and the same rule applies where a railroad 
across whose right of way a drain is to be con¬ 
structed is required to make the necessary opening 
and maintain a suitable culvert.52 However, it has 
also been held that a railroad acquires its right of 
way subject to the right of the state to intersect it 
with public drains and is not entitled to compensa¬ 
tion for interruption, inconvenience, or expense oc¬ 
casioned by conforming its way to the requirements 
of such new public structures.53 

According to some authorities, compensation may 
be recovered for injuries to land other than that 
through which a ditch passes,®* although there is 
also authority holding that the construction of a 
drain on one’s own land, causing injury to adjoin¬ 
ing land, does not entitle the adjoining owner to 
damages where no part of his land is actually tak¬ 
en and it is a rule under some'provisions that 
injuries to property resulting naturally from a law¬ 
ful and proper exercise of governmental power in 
the construction or maintenance of drains, ditches, 
or sewers, where there is no actual taking of prop- 


41 . Conn.—^Lovejoy v. City of Nor¬ 
walk, 152 A. 210, 112 Conn. 199. 

20 C.J. p 587 note 93. 

42. Mass.—Sprague v. Dorr, 69 N. 
E. 344, 185 Mass. 10. 

43. Pa.—^Pennsylvania R. Co. v. 
Sagamore Coal Co., 126 A. 386, 281 
Pa. 233, 39 A-L.R. 882, certiorari 
denied Sagamore Coal Co. v. 
Mountain Water Supply Co., 45 
S.Ct. 228. 267 U.S. 592. 69 L-Ed. 
803. 

R.I.—^Board of Purification of Wa¬ 
ters V. Town of East Providence, 
133 A. 812, 47 R.I. 431. 

44. Ala.—^Harris v. Town of Tar¬ 
rant City, 130 So. 83, 221 Ala. 558. 

Ark.—Sewer Imp. Dist. No. 1 of 
Sheridan v. Jones, 134 S.W.2d 551, 
199 Ark. 534. 

Colo.—^Tripp V. Overocker, 1 P. 695, 
7 Colo. 72. 

Conn.—Spitzer v. City of Waterbury, 
164 A. 167, 113 Conn. 84. 

Miss.—Thompson v. City of Phila¬ 
delphia, 177 So. 39, 180 Miss. 190. 

20 C.J. p 687 note 96, p 674 note 29 
[ej (1). p 689 note 28 [c]. 

Appropxiatioxi of ezistlnsr drain 

Ill.—^Holm V. Cook County, 213 Ill. 
App. 1. 


Okl.—^Ponca City v. Drummond, 221 
P. 466, 94 Okl. 138. 

45. Minn.—In re Town Ditch No. 
1 of Pleasant Mound Tp., Blue 
Earth County, 295 N.W. 47, 208 
Minn. 666. 

Mo.—State ex rel. and to Use of 
Gagnepain v. Daues, 15 S.W.2d 
815, 322 Mo. 376, quashing Gagne¬ 
pain V. Levee Dist. No. 1 of Perry 
County, App., 7 S.W.2d 285, con¬ 
formed to 28 S.W.2d 1116. Re¬ 
versed on other grounds 28 S.W. 
2d 1116 and followed In Rosier v. 
Levee Dist. No. 1 of Perry Coun¬ 
ty, 7 S.W.2d 288, reversed on oth¬ 
er grounds 28 S.W.2d 1116. 

19 C.J. p 703 note 29. 

4& Miss.—^Thompson v. City of 
Philadelphia, 177 So. 39, 180 Miss. 
190. 

47. Wash.-*-Askam v. King County, 
36 P. 1097, 9 Wash. 1. 

19 C.J. p 704 note 30. 

48. OWo.—Lake Erie, etc., R. Co. v. 
Hancock County, 57 N.E. 1009, 63 
Ohio St. 23. 

49. Mass.—^F. P. Woodward Co. v. 
City of Fitchburg, 128 N.E. 419, 
236 Mass. 364. 
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Tex.—^Houston v. Kleinecke, Civ. 
App., 26 S.W. 250. 

sa Ill.—^Beidler v. Chicago Sanita¬ 
ry Dist., 71 N.E. 1118, 211 Ill. 628, 
67 L.R.A. 820. 

20 C.J. p 687 note 1. 

51. Ill.—^Indian Creek Drainage 

Dist. No. 2 v. Chicago, B. & Q. R. 
Co., 129 N.E. 105, 295 Ill. 339. 

20 C.J. p 687 note 2. 

52. Mich.—Pere Marquette R. Co. v. 
Weilnau, 122 N.W. 303, 167 Mich. 
699—Chicago, etc., R. Co. v. Chap¬ 
pell, 82 N.W. 800, 124 Mich. 72. 

53. Ind.—Cleveland, C., C. & St. 

Ry. Co. V. Mumford, 197 N.E. 826, 
208 Ind. 655. 

54i Mo.—^Bruntmeyer v. Squaw 

Creek Drain. Dist. No. 1, 194 S. 
W. 748, 196 Mo.App. 360. 

S.D.—^In re Tankton-Clay County 
Drain. Ditch, 160 N.W. 732, 38 S. 
D. 168. 

65. Colo.—^North Sterling Irr. Dist. 
V. Dickman. 149 P. 97, 59 Colo. 169, 
Ann.Cas.l916D 973—North Sterling 
Irr. Dist. v. Gehrig, 149 P. 1193. 
27 Colo.App. 651. 

20 C.J. p 687 note 99. 
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erty or direct physical disturbance of rights in prop¬ 
erty not taken, are not compensable under eminent 
domain provisions,5® and this is true also as to in¬ 
juries resulting from unauthorized acts of repre¬ 
sentatives of governmental agencies engaged in 
such construction or maintenance.57 

§ 120. Construction and Maintenance of 
Levees 

Compensation may generally be recovered for property 
taken or injured in connection with the construction or 
maintenance of levees, but not for mere incidental or con- 
sequential injuries. 

Where property is taken for levee purposes, or 
where there has been such a direct invasion of the 
owner’s rights with respect thereto as to constitute 
a taking, the owner is entitled to compensation in 
accordance with eminent domain provisions requir¬ 
ing compensation for private property taken for 
public use.58 Compensation may likewise be re¬ 
covered for damages resulting from, construction, 
maintenance, or repair of levees, under provisions 
requiring compensation for property damaged or in¬ 
jured;®^ but mere incidental or consequential inju¬ 
ries resulting from lawful and proper governmental 
acts with respect to the construction and mainte¬ 
nance of levees do not constitute a taking or ap¬ 
propriation of property entitling the owner to com¬ 


pensation. So a landowner cannot recover for 
consequential injuries resulting from the erection of 
a levee which, by reason of keeping the stream 
within its banks at the point where erected, causes 
the stream to overflow other lands situated upon the 
river,but it has been held that, where a right of 
way for a levee is condemned, the landowner may 
recover for the obstruction of drainage on his ad¬ 
jacent land.®2 Requiring a railroad to change or 
destroy its tracks, bridges, or other structures, or to 
erect new ones to meet changed conditions result¬ 
ing from the construction of a levee, is not a com¬ 
pensable taking or damaging of property.®^ 

In Mississippi, under a constitutional provision 
to such effect, no compensation can be recovered for 
damages to land “because of its being left outside 
a levee,”®^ but all other damage, not merely remote 
and consequential, but arising directly from the con¬ 
struction of the improvement,®^ such as the obstruc¬ 
tion of drainage, or the flooding of adjacent land 
by the levee damming a natural stream,®® must be 
compensated for. No recovery may be had, howev¬ 
er, for the flooding of land caused by the mere 
abandonment of a levee by the levee commission¬ 
ers,® 7 although the rule is otherwise where the 
levee is entirely destroyed.®® 

Louisiana doctrine of servitude for levees. By a 


56. Neb.—Spurrier v. Mitchell Irr. 
Diet., 229 N.W. 278, 119 Neb. 401, 
74 A.L.R. 884, appeal dismissed 
and certiorari denied 51 S.Ct. 484, 
283 U.S. 796, 75 L.Ed. 1420. 

Here presence of sewasre plant on 

property taken does not entitle prop¬ 
erty owners to recover damages for 
land not taken.—Sanitary Dist, of 
Rockford v. Johnson, 174 N.E. 862, 
343 Ill. 11. 

57. Iowa.—Payne v. Missouri yal- 
ley Drainage Dist. No. 1, 272 N. 
W. 618, 223 Iowa 634. 

58. U.S.—Danforth v. U. S., Mo., 60 
S.Ct. 231, 308 U.S. 271, 84 L,Ed. 
240, modifying, C.C.A., 105 F.2d 
318, modifying, C.C.A., 102 F.2d 5, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454. 

Ark.—Sharp v. Drainage Dist. No. 7 
of Poinsett County, 261 S.W. 923, 
164 Ark. 306—City Oil Works v. 
Helena Improvement Dist. No. 1, 
232 S.W. 28, 149 Ark.' 285. 

20 C.J. p 688 note 7. 


822 Mo. 376, quashing Gagnepain 
V. Levee Dist. No. 1 of Perry 
County, App., 7 S.W.2d 285, con¬ 
formed to 28 S.W.2d 1116, fol¬ 
lowed in Rosier v. Levee Dist. No. 
1 of Perry County, 28 S.W.2d 1116. 
Flooding land and interfering with 
drainage see supra § 117. 

Flooding of a municipal water¬ 
works plant, resulting from con¬ 
struction of a levee, so as to destroy 
it for its accustomed use, is not a 
mere consequential damage, but con¬ 
stitutes a direct invasion of prop¬ 
erty for which compensation may 
be recovered under the constitution¬ 
al provision allowing compensation 
for property “damaged” for public 
use.—^Ft. Worth Impr. Dist. No. 1 
V. Ft. Worth, 158 S.W. 164, 169, 106 
Tex. 148. 

GO. U.S.—^Danforth v. U. S., Mo., 
60 S.Ct. 231, 308 U.S. 271, 84 L.Ed. 
240, modifying, C.C.A., 105 P.2d 
318, modifying, C.C.A., 102 F.2d 5, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454. 

Ky.—Taylor Coal Co. v. Board of 
Drainage Com'rs of Ohio County, 
225 S.W. 368, 189 Ky. 793. 

Tex.—^Donna Irr. Dist. No. 1 v. Pip¬ 
er, Civ.App., 269* S.W. 157. 

61. U.S.—^Franklin v. U. S., D.C. 
Tenn., 16 F.Supp. 253, affirmed, C. 
CA-, 101 F.2d 459, certiorari grant- 
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ed 59 S.Ct. 834, 307 U.S. 618, 83 L. 
Ed. 1498, certiorari granted 60 S. 
Ct. 170, 308 U.S. 516, 84 L.Ed. 439. 
Ark.—City Oil Works v. Helena Im¬ 
provement Dist. No. 1, 232 S.W. 
28, 149 Ark. 285. 

20 C.J. p 688 note 9. 

68 . U.S.—St. Louis Southwestern R. 
Co. V. Miller Levee Dist. No. 2, D. 
C.Ark., 197 F. 815—St. B*rancis 
Levee Dist. v. Webb, Ark., 188 F. 
67, 110 .C.C.A. 137. 

63. Ind.—Cleveland, C., C. & St. L. 
Ry. Co. V. Mumford, 197 N.E. 826, 
208 Ind. 655. 

64. Miss.—Tazoo-Mississippi Delta 

Levee Comrs. v. Harkleroads, 62 
Miss. 807. 

20 C.J. p 688 note 13. 

65. Miss.—Duncan v. Mississippi 

Levee Comrs., 20 So. 838, 74 Miss. 
125, 128. 

20 C.J. p 688 note 14. 

66 . Miss.—Corley v. Tazoo-Missis¬ 

sippi Delta Levee Comrs., 49 So. 
266, 95 Miss. 617. 

20 C.J. p 688 note 15. 

67. Miss.—Jones ' v. Mississippi 

Levee Comrs., 66 So. 413, 108 Miss. 
149, L.R.A.1916F 1194. 

68 . Miss.—Jones v. Mississippi 

Levee Comrs., supra—^Ham v. Ta¬ 
zoo-Mississippi Delta Levee 
Comrs., 35 So. 943, 83 Miss. 534. 


56. U.S.—Chicot County Levee v. 
Crittenden, Ark., 94 F. 613, 617, 36 
C.C.A. 418. 

Ark.—Hogge v. Drainage Dist. No. 
7, 26 S.W.2d 887, 181 Ark. 564, fol¬ 
lowed in Baird v. Drainage Dist. 
No. 7, 26 S.W.2d 892, 181 Ark. 1145. 
Mo.—State ex rel. and to Use of 
Gagnepain v. Daues, 15 S.W.2d 815, 
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§ 121 

doctrine of the civil law in force in Louisiana be¬ 
fore its purchase by the United States and still the 
law of Louisiana, lands abutting on navigable riv¬ 
ers and bayous, with certain exceptions, are held 
subject to a servitude in favor of the public, where¬ 
by such portions thereof as are necessary for the 
purpose of making and repairing public levees, may 
be taken without compensationand laws provid¬ 
ing for the taking of such lands do not violate the 
provision of the state constitution that private prop¬ 
erty shall not be taken for public purposes without 
just compensation to the owner, 70 nor the due proc¬ 
ess of law clause of the Fourteenth Amendment to 
the United States Constitution ;7i but property away 
from the river, owing no servitude for levees, must 
be paid for when expropriated for a levee, 72 al¬ 
though it has been held, under other constitutional 
provisions, that land used or destroyed for levees 
shall be paid for, payment is not required for prop¬ 
erty outside levees unless it is destroyed for all 
practical purposes.7® Under a constitutional provi¬ 
sion to such effect, persons vrhose property is ap¬ 
propriated* for levee purposes are given a right of 
action against the levee board for the value of the 
property, but it is provided that such right shall not 
apply to batture property, nor to vacant property, 
where- only a part thereof has been taken, and 
where the effect of the levee building would be to 
protect the remaining part of the same property.7^ 


§ 121. Removal of Lateral Support 

In general the weakening or destruction of lateral 
support is compensable under eminent domain provi¬ 
sions. 

An owner of land, being entitled to the lateral 
support of the adjoining land, must be conipensated, 
under eminent domain provisions, for an injury oc¬ 
casioned by the weakening or destruction of such 
lateral support^® by a municipality,^* a railroad,'^^ 
a gas company,^* or a plank road company.'?* How¬ 
ever, as appears infra § 124, this rule has been 
held not to apply where the removal of lateral sup¬ 
port is done in making the original grade of a 
street. 

§ 122. Use or Obstruction of Street or High¬ 
way Generally 

The general rule is that destruction or material im¬ 
pairment of an abutting owner's easements of light, air, 
view, or access, resulting from an occupation or use of 
streets or highways, entitles the' landowner to compensa¬ 
tion for the taking or Injury, provided the injury is sub¬ 
stantial and not merely inconvenience of access or diminu¬ 
tion of light and air. Under this rule the property need 
not directly front on the obstruction or use. However, 
compensation is not allowed for mere consequential in¬ 
jury. Compensation is allowed for obstruction of private 
ways. 

Since an abutting owner has special or private 
rights arising from his ownership of property con¬ 
tiguous to a street, stated in the C.J.S. title Mu¬ 
nicipal Corporations § 1701,- also 44 C.J. p 942 notes 


69. U.S.—^Wolfe V. Hurley, D.C.La., 
46 P.2d 515, affirmed 51 S.Ct. 493, 
283 U.S, 801, 75 L.Ed. 1423. 

20 G.J. p 688 note 18. 

Kot merely property aotnaUy ad¬ 
joining' river bed, but all property 
reasonably necessary may be talLen 
for levees.—Wolfe v. Hurley, supra. 

Public lilglLway witliin city limits 
is public property and extra com- 
mercium, within exception of consti¬ 
tutional provision limiting liability 
of levee district for property de¬ 
stroyed.—City of New Orleans v. 
Board of Levee Com'rs of Orleans 
Levee Dist., 115 So. 131, 164 La. 1020. 

TO. U.S.—^Wolfe V. Hurley, D.C.La., 
46 F.2d 515, affirmed 51 S.Ct. 493, 
283 U.S. 801, 76 L.Ed. 1423. 

20 C.J. p 688 note 18. 

Tl- U.S.—^Bldridge v. Trezevant, 
La.. 16 S.Ct. 345, 160 U.S. 452, 
40 L.Ed. 490. 

Ta, La.—^Koerber v. New Orleans 
Levee BdL, 25 So. 415, 51 La.Ann. 
623—^Pontchartrain R. Co. v. Or¬ 
leans Levee Dist. Comrs., 21 So. 
765, 49 La.Ann. 570. 

73- U.S.—^Wolfe' V. Hurley, D.C.La., 
46 F.2d 515, affirmed 51 S.Ct. 493, 
283 U.S. 801, 75 L.Ed. 1423. 


Property outside levee washed 
away by flood need not be paid for, 
although compensation must be 
made for property actually taken 
for levee and property thrown out¬ 
side levee and now overflowed.— 
Green v. Board of Com'rs of Lake 
Borgne Basin Levee Dist., Ill So. 
619, 163 La. 117—Russell v. Board 
of Commissioners, 105 So. 361, 159 
La. 330. 

Necessity of assessment for taxes 

Under a constitutional provision 
requiring, compensation for proper¬ 
ty used or destroyed for levee pur¬ 
poses, such compensation cannot be 
recovered, if property was not as¬ 
sessed for taxes in last year before 
use or destruction thereof.—Lacour 
v. Red River, Atchafalaya & Bayou 
Boeuf Levee Dist, 104 So. 636, 158 
La. 737. 

74. La.—Orleans Plantation Co. v, 
Orleans Levee Dist. Comrs., 70 So. 
870. 138 La. 886. 

20 C.J. p 6$9 note 21. 

Ky.—^Bader v. Jefferson County, 
119 S.W.2d 870, 274 Ky. 486—Per¬ 
ry County V. Townes, 16 S.W.2d 
521, 228 Ky. 608. 

W.Va.—rPeddicord v. Marshall Coun¬ 
ty Court, 3 S.R2d 222. 
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78. Ill.—^Nixon V. City of Chicago, 
212 IlLApp. 365. ’ 

Ky.—City of Covington v. Parsons, 
79 S.W.2d 358, 268 Ky. 22. 

Mo.—Siemers v. St. Louis Electric 
Terminal Ry. Co., 126 S.W.2d 865, 
343 Mo. 1201. 

N.T.—Evelyn Bldg. Corporation v. 
City of New York, 178 N.E. 771, 
257 N.T. 601, reversing 249 N.T. 
S. 844, 232 App.Div. 797. 

Ohio.—Orr v. City of Cincinnati, 17 
Ohio N.P., N.S., 201. 

Va.—Stearns' Bx'r v. Richmond, 14 
S.E. 847, 88 Va. 992, 29 Am.S.R. 
758. 

W.Va.—^French v. City of Bluefleld, 
139 S.E. 644, 104 W.Va. 129. 

Wls.—Gergen v. City of West Allis, 
228 N.W. 117, 200 Wis. 230. 

20 C.J. p 689 note 22. 

77. Md.—^Baltimore, etc., R. Co. v. 

Reaney, 42 Md. 117. 

20 C.J. p 689 note 23. 


79. Mo.—^Williams v. National 

Bridge Plank Road Co., 21 Mo. 
680. 


78. Pa.—^Davis v. Jefferson Gas Co., 
23 A. 218, 147 Pa. 130. 

20 C.J. p 689 .note 24. 
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30-32, and the same is true of an abutting owner of 
land contiguous to a highway, pointed out in the 
CJ.S. title Highways § 141, also 29 CJ. p 547 note 
63, under the rule that the owner of land abutting 
on a street or highway has a private right or ease¬ 
ment in such street or highway which cannot be 
taken or materially interfered with for public use 
’ without just compensation, discussed in supra § 105, 
unless countervailing reasons to the contrary ex- 
ist,S0 any occupation or use of a street or highway 
for public use which obstructs the same so as to de¬ 
stroy or materially impair the easements of an abut¬ 
ting owner is a taking of, or injury to, private prop¬ 
erty entitling such owner to compensation,even 
though done by public authorization.^^ 

The general rule is that, in order to be entitled 
to compensation for the obstruction or material im¬ 
pairment of an abutting owner’s easements for pub¬ 
lic use, the property'claimed to be injured must abut 
on the street or highway,83 subject to the limitation 
that the rule is inapplicable when to apply it would 


§ 122 

be a manifest denial of justice,as where the prop¬ 
erty does not abut on the street or highway but 
communicates with it by a private way.®® 

Particular rights or easements. Since, as stated 
supra § 105, an owner of property abutting on a 
street or highway cannot be deprived of his ease¬ 
ments of light, air, view, and access by a taking 
for public use without compensation, an interfer¬ 
ence, resulting from the obstruction of a street or 
highway, with his easements of light and air,®® or 
access®^ for public use entitled him to compensation 
for any damage thus sustained, even though the in¬ 
fringement of the easement of light and air was by 
authority of municipal authorities,®® and, similarly, 
even though the denial of access was under a use 
authorized by the legislature®® or municipal author¬ 
ities.®® The loss of the easement of access, result¬ 
ing from the obstruction of the street, is not affect¬ 
ed by the fact that the obstruction is occasional 
only, and not continuous that the abutting land 
is accessible from an alley in the rear,®^ or that 
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80. Wyo.—^Hlrt v. City of Casper, 
103 P.2d 394. 

81. N.T.—^Marah v. State, 191 N.T. 
S. 605, 117 Misc. 777—Derrick v. 
State, 191 N.T.S. 502, 117 Misc. 
773. 

Ohio.—Ohio Postal Telegraph Cable 
Co. V. Smith, 191 N.B. 698, 128 
Ohio St. 400. 

Tenn.—Central Realty Co. v. City of 
Chattanooga, 89 S.W.2d 346, 348, 
169 Tenn. 525, citing Corpus Jo- 
xls. 

W.Va.—Richmond v. City of Hinton, 
185 S.B. 411, 117 W.Va. 223. 

Wyo.—Hirt v. City of Casper, 103 
P.2d 394. 

20 C.J. p 689 note 28. 

Additional burden on street or high¬ 
way see infra § 133. 

Change of grade see infra §§ 123- 
125. 

Temporary occupation of street see 
supra § 113. 

Trimming trees 

The location or maintenance of 
telephone poles and wires in and 
along the highway so close to the 
property as to require trimming the 
trees constitutes an injury to the 
property owner's easements, for 
which compensation must be paid. 
—Ohio Postal Telegraph Cable Co. 
V. Smith, 191 N.B. 698, 128 Ohio St. 
400. 

82. W.Va.—^Richmond v. City of 
Hinton. 186 S.E. 411. 117 W.Va. 
223. 

83. Mo.—Rude v. City of St. Louis, 
6 S.W. 257, 93 Mo. 408—^Applegate 
V. Director General of Chicago, R. 
I. & P. R. Co., 226 S.W. 628, 205 
Mo.App. 611. 

84. Mo.—Rude v. City of St. Louis, 


6 S.W. 257, 93 Mo. 408—^Applegate 
V. Director General of Chicago', R. 
I. & P. Ry. Co., 226 S.W. 628, 205 
Mo.App. 611. 

85. Mo.—^Rude v. City of St. Louis, 
6 S.W. 267, 93 Mo. 408—^Applegate 
V. Director General of Chicago, R. 
I. & P. Ry. Co., 226 S.W. 628. 205 
Mo.App. 611. 

86 . Ohio.—Ohio Postal Telegraph 
Cable Co. v. Smith, 191 N.E. 698, 
128 Ohio St. 400. 

20 C.J. p 689 note 28. 

Ck>]iBtractioiL of viaduct 
Al€U—^Batterton v. City of Birming¬ 
ham, 119 So. 13, 218 Ala. 489. 

87. Iowa.—Graham v. Sioux City, 
258 N.W. 902, 219 Iowa 594. 

Kan.—^Leavenworth, N. & S. R. Co. 

V. Curtan, 33 P. 297, 51 Kan. 432. 
Ky,—^Illinois Cent. R. Co. v. Ward, 
35 S.W.2d 863, 237 Ky. 478. 

Ohio.—Cincinnati & Spring Grove 
Ave. St. R. Co. V. Village of Cum- 
mlnsville, 14 Ohio St. 523. 

Tenn.—Shelby County v. Dodson, 13 
Tenn.App. 392. 

Va.—Town of Galax v. Waugh, 129 
S.B. 504, 143 Va. 213. 

20 C.J. p 689 note 28. 

Particular modes of obstmetlou or 
impairment 

(1) Construction of tracks over 
sidewalk by street railway compa¬ 
ny.—^Lane v. San Diego Electric Ry. 
Co., 280 P. 109, 208 Cal. 29. 

(2) Telephone poles and wires lo¬ 
cated. or maintained in and along 
highway.—Ohio Postal Telegraph 
Cable Co. v. Smith, 191 N.B. 698, 128 
Ohio St. 400. 

(3) The owner of property is en¬ 
titled to compensation for impali:- 
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ment of his right of access by the 
occupation of half of a street abut¬ 
ting his lots by an approach to a 
railway viaduct, notwithstanding the 
portion of the street from his lots 
to the center of the street remains 
open, since, as is subsequently stat¬ 
ed, his easement of access extends 
the full width qf the street.—^Den¬ 
ver Union Terminal Ry. Co. v. PTe- 
und, 186 P. 909, 67 Colo. 363—Den¬ 
ver Union Terminal Ry. Co. v. Glodt, 
186 P. 904, 57 Colo. 115. 

<4) The construction of an ap¬ 
proach to a viaduct in such a man¬ 
ner as to cut off all access to the 
dwelling of an owner of abutting 
property, and to render the first 
fioor thereof uninhabitable, amounts 
to a taking of his property.—^Wal¬ 
ters V. Baltimore & O. R. R. Co., 88 
A. 47, 120 Md. 644, 46 L.R.A.,N.S.. 
1128—20 C.J. p 689 note 28 [b]. 

(5) Viaduct approach to bridge.— 
Boal V. City of Chicago, 23 N.B.2d 
237, 301 IlLApp. 536. 

88. Tex.—Southern Tract. Co. v. 
Fears, Civ.App., 199 S.W. 856. 

89. Mo.—^Versteeg v. Wabash R. 
Co., 156 S.W. 689, 260 Mo. 61. 

9a Mo.—^Versteeg v. Wabash R. 
Co., supra. 

Tex.—Southern Tract. Co. v. Fears, 
Civ.App., 199 S.W. 866. 

91. Minn.—Hayes v. Chicago, St. 
P., M. & O. Ry. Co., 49 N.W- 61, 
46 Minn. 349. 

92. Ga—^Felton v. State Highway 
Board, 171 S.B. 198, 47 GaApp. 
615. 

20 C.J. p 690 note 36, 
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property has access to another street that the 
proposed location of the improvement would be as 
little injurious as in any other part of the street;®^ 
that the structure does not encroach on the prem- 
ises®5 and is skillfully built;®® or that the lot is a 
vacant one So it is immaterial to the right to re¬ 
cover for interference with the easements of light, 
air, and access by reason of the obstruction of a 
street, that the owner’s deed to the lot contained 
no covenant that the street should remain open for- 
' ever.®® 

There must be a real and substantial obstruction 
resulting from the improvement;®® the fact that in¬ 
gress and egress are rendered more inconvenient,^ 
or that there is merely a diminution of light and 
air,® is insufficient. As affecting the abutting own¬ 
er’s right to compensation for use or obstruction of 
a street, the easements of light, air, and access ex¬ 
tend to the full width of the street in front of the 
lot,® but are appurtenant only to the buildings or 
apartments fronting on the street.'^ If access to 
the lot is entirely cut off,® or materially impaired,® 


or the lot is deprived of its easements of light and 
air,^ the obstruction causing such injury need not 
be directly in front of the lot; but where the ob¬ 
struction does not interfere with the reasonable use 
of the lot it is damnum absque injuria.® 

Where access is entirely cut off,® or the property 
owner is otherwise entitled to compensation,he 
should not be denied compensation merely because 
his property does not abut on the street or highway. 

In accordance with the general rule that acts done 
in the proper exercise of governmental powers, or 
pursuant to authority conferred by a valid act of 
the legislature, and not directly encroaching on pri¬ 
vate property, although their consequences may im¬ 
pair its use, do not constitute a taking and do not 
entitle the owner of such property to compensation, 
in the absence of constitutional or statutory provi¬ 
sion requiring compensation to be made for damag¬ 
ing, injuring, or destroying property, stated in su¬ 
pra § 111, consequential injury to the easements of 
light and air,ll view,l® and access,^® resulting from 


93m Mo.—^H ulett v. Missouri, Kan¬ 
sas & Texas H. Co.. 80 Mo.App. 87. 
Or.—Ail v. City of Portland. 299 P. 
306. 136 Or. 654. 

94i. Ohio.—Cincinnati & Springr 
Grove Ave. St. R. Co. v. Village 
of CumminsvUle, 14 Ohio St. 523. 
95. Kan.—^Leavenworth, N. & S. Ry. 
Co. V. Curtan, 33 P. 297, 51 Kan. 
432. 

20 C.J. p 691 note 37. 

9GL Ark.—Little Rock, M. R. & T. 
Ry. Co. V. Shelton & Wells, 45 
Ark. 446—Hot Springs R. Co. v. 
Williamson, 45 Ark. 429. 

97. Ky.—Chesapeake, & O. Ry. Co. 

V. Rice, 50 S.W. 541, 20 Ky.L. 1930. 
99. N.T.—^Peyser v. Metropolitan El. 
R. Co., 12 Daly 70. 

99. N.Y.—Coatsworth v. Lehigh 

Valley R. Co., 100 N.T.S. 504, 115 
App.Dlv. 7—^In re City of New 
York, 274 N.Y.S. 133, 151 Misa 
862. 

20 C.J. p 691 notes 43. 44. 

Concession, of sight of access 
Objections by condemnee to tenta¬ 
tive decree in condemnation proceed¬ 
ings for opening and widening of 
streets in vicinity of Tri-Borough 
Bridge on ground of damages to 
land of condemnee not taken by rea¬ 
son of lack of access therefrom to 
paved part of street were properly 
overruled, where it conclusively ap¬ 
peared that condemnee had vested 
right and easement of access, from 
frontage of fifty feet on its prop¬ 
erty, across a strip of thirty-eight 
feet Intervening before paved part 
of street was reached, and it was 
conceded that condemnee was enti¬ 


tled to reasonable access to street 
with respect to property abutting on 
proposed parkway.—In re Trl-Bor- 
ough Bridge Plasa, 1 N.Y.S.2d 737, 
253 App.Div. 842, affirmed 19 N.E. 
2d 916, 280 N.Y. 501. 

Bestoratlon of access 
Property owners are not entitled 
to damages on ground that taking 
of property for bridge site closed 
exits to street from auto driveways 
in rear of properties where access 
exactly like that existing would be 
provided at same grade and width 
to same streets.—^In re City of New 
York, 274 N.Y.S. 133, 161 Misc. 862. 

1. Md.—^Ragan v. Susquehanna 

Power Co., 146 A. 758, 157 Md. 
521. 

Pa.—Spang & Co. v. Commonwealth, 
126 A. 781, 281 Pa. 414. 

20 C.J. p 691 note 43. 

Test as to whether owner of ad¬ 
jacent property is entitled to dam¬ 
ages is whether actual damages 
have been sustained by interference 
with access to or from property.— 
Spang & Co, v. Commonwealth, su¬ 
pra. 

2. Md.—^Baltimore v. Bregenzer, 93 
A. 425. 125 Md. 78. 

3- Colo.—^Denver Union Terminal 
Ry. Co. V. Glodt, 186 P. 904, 67 
Colo. 115, followed in Denver Un¬ 
ion Terminal Ry. Co. v. Freund, 
186 P. 909, 67 Colo. 363. 

20 C.J. p 691 note 45. 

4. N.Y.—Keene v. Metropolitan El. 

R. Co., 29 N.T.S. 971. 79 Hun 451. 
20 C.J. p 691 note 46. 
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5. W.Va.—^Richmond v. City of Hin¬ 
ton, 185 S.B. 4ia; 117 W.Va. 223. • 

20 C.J. p 691 note 47. 

6 . Ga.—Pelton v. State Highway 
Board, 171 S.B. 198, 47 Ga.App. 
615. 

Okl.—Oil Fields & S. F. Ry. Co. v. 
Treese Cotton Co., 187 P. 201, 78 
Okl. 26. 

20 C.J. p 691 note 48. 

7. N.Y.—Kearney v. Metropolitan 
El. R. Co., 13. N.Y.S. 608. 

20 C.J. p 691 note 49. 

& Kan.—Sharp v. Eldorado & S. F. 

Ry. Co., 256 P. 1118, 123 Kan. 397. 
W.Va.—^Richmond v. City of Hinton, 
186 S.B. 411, 117 W.Va. 223. 

20 C.J. p 691 note 50. 

Abutting owners have no constitu¬ 
tional right to damages for obstruc¬ 
tion of street because railroad em¬ 
bankments are within same plat as 
their lots.—Locascio v. Northern 
Pac. Ry. Co., 240 N.W. 661, 188 Minn. 
281. 

9- Mo.—^Applegate v. Director Gen¬ 
eral of Chicago, R. I. & P. Ry. Co., 
226 S.W. 628, 205 Mo.App. 611. 
lOi Pa.—Spang &. Co. v. Common¬ 
wealth, 126 A. 781, 281 Pa. 414. 

11 . Md.—^Mayor and Council of City 
of Baltimore v. Himmelfarb, 192 
A. 695, 172 Md. 628. 

Erection of viaduct 
Md.—^Mayor and Council of City of 
Baltimore v. Himmelfarb, supra. 

12. Wis.—^Randall v. City of Mil¬ 
waukee, 249 N.W. 73, 212 Wis. 
374. 

13. Wis.—Randall v. City of Mil¬ 
waukee, supra. 
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the use or obstruction of a street does not entitle the 
landowner to compensation. Moreover, to warrant 
recovery the use or obstruction must result in a par¬ 
ticular private injury to the abutting owner, and 
not in an inconvenience or annoyance such as is 
suffered by the public generally.i^ 

Private ways. The rules requiring compensation 
for the obstruction of a street or highway,l6 even 
though skillfully done,!® apply to the obstruction of 
a private way; and it has been held that, where a 
private way is changed into a public highway, com¬ 
pensation must be paid,!*^ but there is authority to 
the contrary.!® 

§ 123. Change of Grade of Street or Highway 

a. In general 

b. Highways 

c. Turnpikes and toll roads 
a. In General 

In the absence of constitutional or statutory liability 
a landowner who is damaged by a change of grade in a 
street by public authorities has no right to compensation. 
However, constitutional requirements of compensation 


where private property is damaged, etc., entitle the land- 
owner to compensation for such injury, and compensation 
may be recoverable by reason of statute. 

In the absence of statutory or constitutional lia:- 
bility a landowner who has been actually damaged 
by reason of a change of grade in a street by pub¬ 
lic authorities is not entitled to compensation.!^ 
However, where the constitution requires compen¬ 
sation for private property “damaged” or “taken,*** 
etc., and the landowner has made improvements in 
reliance on the established grade of the street, he is 
entitled to compensation for injuries resulting from 
the change of grade.^® 

In the absence of constitutional or statutory lia¬ 
bility, any interference by the state with the abut¬ 
ting landowner’s easements of access, light, or air, 
resulting from a change of grade of a street by the 
state, is a mere consequential injury for which the 
state need not make compensation.^! However, in 
some jurisdictions statutes have been construed to 
amount to an assumption by the state of the mu¬ 
nicipal statutory liability for injury resulting from 
a change of grade of a street, so as to give a right 
to compensation for injury to access.22 


Particular injury 

Construction of shelter over en¬ 
trance to pedestrian underground 
passage leading to subway.—Ran¬ 
dall V. City of Milwaukee, supra. 
14 Ga,—^Felton v. State Highway 
Board, 171 S.E. 198, 47 Ga-App. 
615. 

Ohio.—^Paysen v. New York Cent. R. 
Co., 4 N.E.2d 596, 63 Ohio App. 
154, petition dismissed 200 N.E. 
188, 130 Ohio St. 426. 

15. Md.—De Lauder v. Baltimore 
County, 60 A. 427, 93 Md. 1. 

20 C.J. p 692 note 52. 

16. Md.—^De Lauder v. Baltimore 
County, supra. 

17. Mich .—Ayres v. Richards, 3 N. 
W. 179, 41 Mich. 680. 

1 & W.Va.—Clayton v. Gilmer Coun¬ 
ty Ct., 62 S.E. 103, 58 W.Va. 253, 
2 L.R.A.,N.S., 598. 

Beason for rule 

“The transformation of this pri¬ 
vate road into a public highway nei¬ 
ther destroys nor Injures the ease¬ 
ment. It amounts only to an en¬ 
largement of the use to which the 
land is subjected by the deed. By 
that instrument, the use of it for 
purposes of ingress and egress is 
given to the grantee and her ten¬ 
ants. When it Is converted into a 
public highway, she and her tenants 
still have that use of it, and are in 
better position, because the public 
authorities maintain and keep it in 
repair.*’—Clayton v. Gilmer County 
Ct., -62 S.E. 103, 58 W.Va. 253, 262, 
2 L.R.A..N.S., 698. 


19. Ind.—Brown v. State, 6 N.E.2d 
527, 211 Ind. 61—^Randall v. Board 
of Com*rs of Tippecanoe County, 
131 N.E. 776, 77 Ind.App. 320, er¬ 
ror dismissed 43 S.Ct. 252, 261 U. 
S. 252, 67 L.Bd. 637. 

N.J.—^Element v. Delaware River 
Joint Toll Bridge Commission 
Pennsylvania-New Jersey, 197 A. 
896, 119 N.J.Law 600, affirmed Col¬ 
burn V. Delaware River Joint Toll 
Bridge Commission, 8 A.2d 563, 
* 123 N.J.Law 197, certiorari grant¬ 
ed Delaware River Joint Toll 
Bridge Commission v. Colburn, 60 
S.Ct. 386, 308 U.S. 549, 84 L.Ed. 
462, reversed on other grounds 
Delaware River Joint Toll Bridge 
Commission, Pennsylvania-New 
Jersey v. Colburn, 60 S.Ct. 1039, 
310 U.S. 419, 84 L.Ed. 1287. 

N.Y.—^Adamo v. State, 256 N.Y.S. 
424, 235 App.Div. 12, reversing 251 
N.Y.S. 680, 140 Misc. 793. 

Mere removal of irregnlaritles or 
Improvement of street is not “change 
of grade” for which compensation 
may be had, but anything in excess 
thereof may constitute “change of 
grade.”—^Knox County v. Lemarr, 97 
S.W.2d 659, 20 Tenn.App. 258. 

20. Okl.—^Pharoah v. Beugler, 45 P. 
2d 1098. 172 OkL 633. 

21. Pa.—In re Soldiers’ and Sailors' 
Memorial Bridge on State St. in 
City of Harrisburg, 162 A. 309, 
308 Pa. 487. 

Statute inapplicable 
An interstate bridge commission 
is not liable for consequential injury 
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to easements of light, air, view, and 
access resulting in a change of grade 
in streets by reason of the construc¬ 
tion of a bridge abutment where, by 
a compact between states, it is. au¬ 
thorized to exercise the power of 
eminent domain in the manner pro¬ 
vided by a specified statute, since 
such statute, although providing for 
payment for compensation, relates to 
a different corporate body and to 
transfer of existing toll bridges.— 
Delaware River Joint Toll Bridge 
Commission Pennsylvania-New Jer¬ 
sey, V. Colburn, 60 S.Ct. 1039, 310 

U. S. 419, 84 L.Ed. 1287, reversing 
Colburn v. Delaware River Joint 
Toll Bridge Commission, 8 A.2d 663, 
123 N.J.Law 197, affirming Element 

V. Delaware River Joint Toll Bridge 
Commission Pennsylvania-New Jer¬ 
sey, 197 A. 896, 119 N.J.Law 600, 
certiorari granted Delaware River 
Joint Toll Bridge Commission v. 
Colburn, 60 S.Ct 386, 308 U.S. 549, 
84 L.Ed. 462. 

22. N.Y.—West 158 th Street Gar¬ 
age Corporation v. State, 6 N.Y.S. 
2d 462. 168 Misc. 822, reversed 
on other ground 10 N.Y.S.2d 990, 
256 App.Div. 401, reargument de¬ 
nied 12 N.Y.S.2d 759, 257 App.Div. 
875. 

Bffect of Greater New Tork charter 
Greater New York charter provi¬ 
sion, entitling abutting owners to 
recover for damage to property- 
caused by change in street grade, 
further provision that making of an 
award is not authorized in any case 
in which an award could not legally- 



§ 123 


EMINENT DOMAIN 


29 C.J.S. 


In jurisdictions in which, as stated infra § 124, 
a municipality is not liable for compensation to 
property owners for injuries resulting from the 
establishment or construction of a street grade, un¬ 
der a statute authorizing highway authorities to 
construct highways through cities of specified class 
a county likewise need not compensate for injuries 
resulting from the construction of an original 
grade.23 

b. Highways 

The general rule Is that a change of grade In a high¬ 
way does not entitle an injured landowner to compensa¬ 
tion, unless the right accrues under constitutional or 
statutory provisions. Although there is contrary au¬ 
thority, a constitutional requirement of compensation 
where private property is taken does not require compen¬ 
sation for injury resulting from a change of grade in a 
highway; on the other hand, constitutional requirements 
of compensation where property is injured or damaged 
include compensation for such injury, unless there is 
no established grade. 

The general rule is that an injury caused by a 
change of grade in a highway does not entitle the 


owner of abutting land to compensation in the ab¬ 
sence of constitutional or statutory provision for 
such compensation.24 However, this rule is con¬ 
fined to a mere change of grade, without any ap¬ 
propriation of land and without any change of the 
horizontal position of the center or side lines of the 
highway,^5 although it has been held that where the 
property is more urban than rural the rule is not 
to be too strictly followed, so that if by statute com¬ 
pensation is allowed for a change of grade in urban 
locations even though no land is taken compensa¬ 
tion will be allowed the owner of the quasi-urban 
property.23 Except when authorized by statute, 
compensation is not recoverable for a change of 
grade of a highway which merely renders the use 
of the adjoining property less convenient.27 

The injury to abutting land resulting from a 
change of grade of a highway is not a “taking” 
within the meaning of constitutional requirement of 
compensation for the taking of private property for 
public use,2* although the contrary has been held.^^ 
Likewise compensation is- not allowed under a con- 


be made under laws existing: imme¬ 
diately previous to the passagre of 
the act, means that the first provi¬ 
sion should not be construed to 
change, either hy enlarging or di¬ 
minishing, the powers of any com¬ 
mission hereafter acting under any 
laws of the state,—^West ISSth Street 
Garage Corporation v. State, supra. 

<2> Such latter provision does not 
remove liability in cases where a 
grovemmental agency other than the 
city of New York itself does the 
work.—West 158th Street Garage 
Corporation v. State, supra. 

23. Ky,—Floyd County v. Malone, 
49 S.W.2d 553, 243 Ky. 683. 

24. Ind.—State v. Patten, 199 N.B, 
577, 209 Ind. 482. 

Mo.—^Hlll-Behan Lumber Co. v. State 
Highway Commission, 148 S.W.2d 
499. 

N.J.—F. Sommer & Co. v. State 
Highway Commission, 148 A. 171, 
106 N.J.Law 26. 

N.Y.—Licht V. State, 14' N.R2d 44, 

277 N.Y. 216, modifying 298 N.Y. 
S. 136, 251 App.Div. 524, modify¬ 
ing 291 N.Y.S. 726, 161 Misc. 149, 
reargument denied 17 N.E.2d 144, 

278 N.Y: 733—In re Board of 
Sup’rs of Chenango County, 13 N. 
Y.S.2d 729, 257 App.Div. 1057— 
Miller v. State, 243 N.Y.S. 212, 229 
App.Div. 423—^Hollman v. State, 
IS N.Y.S.2d 857,, 171 Misc. 768— 
In re Bainbridge-Unadllla Part 1, 
State Highway, Chenango County, 

5 N.Y.S.2d 988, 168 Misc. 407— 
Stampp V. Board of Sup'rs of 
Cayuga County, 252 N.Y.S. 303, 
141 Misc. 487, affirmed 254 N.Y. 
S. 1042. 235 App.Div. 651. 


Pa.—Hoffer v. Reading Co., 134 A. 

415, 287 Pa. 120. 

Leading case 

Mass.—Callender v. Marsh, 1 Pick., 
418. 

Beacon for mle 

Acquisition of highway by public 
agency implies that land would and 
could he used not only for passage 
by public, but also for its repair 
and alteration of surface as public 
needs might require, whereof abut¬ 
ting owners are charged with knowl¬ 
edge.—Smith V. Baltimore & O. R. 
Co., 176 A. 642, 168 Md. 89. 

No statutory liability 
The use of the words **or other¬ 
wise” in the title of a statute which 
sets forth, inter alia, "providing for 
the payment of damages in taking 
of property, or otherwise, in the im¬ 
provement thereof (of highways),” 
does not impose any liability on 
the commonwealth.—Lewistown- 

Reedsville Water Co. v. Hughes, 49 
Dauph.Co., Pa., 18. 

2 &. Md.—Smith v. Baltimore & O. 
R. Co., 176 A. 642, 168 Md. 89. 

—^Petition of Llewellyn, 13 Pa. 
Dist. & Co. 484. 

Btile recognized as unjust 
The legislature, by enactment of 
laws giving property owners in cities 
a right to damages on change of 
grade of streets although no land 
has been taken and by enactment of 
amendment to town law giving same 
right in case of town highways, 
recognizes injustice of rule that 
property must be actually taken 
before damages can be awarded ^ 
property owner for change of grade 
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in public roads.—^Erie County v. 
Weber, 23 N.Y.S.2d 1020, 175 Misc. 
328. 

Owner of garage and filling station 

abutting highway is not entitled to 
damages for twelve-inch elevation 
of highway grade in construction of 
approach to bridge over railway 
crossing, where it was not alleged 
that work was improperly or care¬ 
lessly done, change of grade was 
authorized, and owner's land was 
not actually invaded.—Smith v. Bal¬ 
timore & O. R. Co., 176 A. 642, 168 
Md. 89. 

26. N.Y.—^Brie County v. Weber, 23 
N.Y.S.2d 1020, 175 Misc. 328. 

27. Iowa.—Fillings v. Pottawatta- 
I mie County, 176 N.W.. 314, 188 

Iowa 567. 

28. Conn.—Gilpin v. Ansonia, 35 A. 
777, 68 Conn. 72—Clark v. Say- 
brook, 21 Conn. 313. 

N.J.—^H. F. Sommer & Co. v. State 
Highway Commission, 148 A. I 7 I, 
106 N.J.Law 26—^R. & A. Realty 
Corporation v. Pennsylvania R. Co., 
3 A.2d 293, 16 N.J.Misc. 537. 

Pa.—In re State Highway Route, No. 
72, 108 A. 820, 265 Pa. 369, affirm¬ 
ing 71 P€LSuper. 85—^Knoll v. Har- 
borcreek Tp., 8.6 Pa.Super. 423— 
Lewistown-Reedsville Water Co, v. 
Hughes, 49 Dauph.Co. 18. 

29. Floodjjig land 

Where a road is constructed so 
that the grade is changed and wa¬ 
ter is caused to flow across the road 
of an abutting property owner, he is 
entitled to recover damages there¬ 
for.—Shelby County V. Dodson' 13 
Tenn.App. 392. 
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stitutional requirement that corporations and indi¬ 
viduals taking private property for public use must 
make or secure compensation for property taken, in¬ 
jured, or destroyed.30 However, where the con¬ 
stitution requires compensation for private property 
damaged, injured, etc., for a public use, an abutting 
landowner is entitled to compensation for injuries 
resulting from a change of grade of a highway,^! 
since the compensation paid for the right of way 
does not include damages caused by the necessary 
improvement of the road for public use,^^ and a 
similar conclusion has been reached as implied from 
statutes authorizing condemnation for highway pur- 
poses.33 In the absence of an established grade, the 
constitutional requirement of compensation for pri¬ 
vate property injured or damaged has been con¬ 
strued as not requiring compensation,the reason 
being said to be that such compensation must be pre¬ 
sumed to have been included in compensation for 
the property taken for the highway.35 A statute 
authorizing awards for changes of the grade of 
highways is inapplicable where the state has con¬ 
structed a bridge over a canal and has built ap¬ 
proaches and new roads on its own land so as to 
connect with an existing road, such approaches and 
new roads not constituting a change of grade of the 
existing road.^® 

Improvements. The rule authorizing compensa¬ 
tion is particularly applicable where the property 
owner has made improvements with reference to 
an established grade.37 

Injury to easements. Incidental interference with 
the abutting owner’s easements of light, air, and 
access by reason of the change of grade does not 
entitle him to compensation, in the absence of a 


§ m 

constitutional or statutory Iiability.38 Moreover 
even under constitutional requirement for compen 
sation for private property injured or damaged, i 
the right of access is impaired by a change of grad< 
in the highway but the value of the land has no‘ 
been changed in entirety mere inconvenience of ac¬ 
cess and expenditure essential to a restoration of ac¬ 
cess is not compensable.^9 However, in some ju¬ 
risdictions the constitutional requirement that pri¬ 
vate property shall not be taken for public use with¬ 
out compensation has been construed sufficient!} 
broad to include compensation for injury to access 
and egress, resulting from a change of grade in s 
highway,^® even though the landowner has othei 
means of access and egress.^^ So also a change oi 
grade of a highway so as to eliminate a right oJ 
access by a private way is compensable.^^ 

c. Turnpikes and Toll Boads 

Except where the constitution requires compensatlor 
for Injury or damage to private property, a change o1 
grade in a turnpike by the turnpike company does no1 
entitle an injured landowner to compensation. 

A change of grade of its road by a turnpike com¬ 
pany pursuant to a right given by its charter is no1 
a taking of private property so as to require com¬ 
pensation to an abutting owner who is deprivec 
thereby of his easement of access.^^ However 
where the constitution requires compensation for in¬ 
jury or damage, a change of grade of the road bj 
the turnpike company entitles the abutting owner tc 
compensation.'^^ 

§ 124. -By Municipality 

In the absence of constitutional or statutory liability! 
and, although there is contrary authority, even under a 
constitutional requirement of compensation where private 


30. Pa.—^In re State Highway Route 
No. 72, 108 A. 820, 265 Pa. 369, 
affirming 71 Pa.Super. 85. 

31. Miss.—Smith v. Mississippi 
State Highway Commission, 184 
So. 814, 183 Miss. 741—Tishomingo 
County v. McConville, 104 So. 452, 
139 Miss. 589. 

Tex.—^Dallas County v. Barr, Civ. 
App., 231 S.W. 453. 

32. Minn.—Dynes v. Town of Kil- 
.kenny, 189 N.W. 439, 153 Minn. 11. 

33. Miss.—^Parker v. State High¬ 
way Commission, 162 So. 162, 173 
Miss. 213. 

34. Neb.—Psota v. Sherman County, 
245 N.W. 405, 124 Neb. 154. 

36h Neb.—^Psota v. Sherman Coun¬ 
ty, supra. 

30. N.T.—Derrick v. State, 191 N. 
T.S. 502, 117 Misc. 773. 


37. W.Va.—^Peddicord v. Marshall 
County Court, 3 S.E.2d 222. 

30. Ariz.—Grande v. Casson, 72 P. 

2d 676, 50 Ariz. 397. 

N.J.—^H. F. Sommer & Co. v. State 
Highway Commission, 148 A. 171, 
106 N.J.Law 26—^R. & A. Realty 
Corporation v. Pennsylvania R. 
Co., 3 A2d 293, 16 N.J.Mlsc. 537. 

39. W.Va.—Compton v. County 
Court of Marshall County, 99 S. 
B. 85, 83 W.Va. 745. 

40. Tenn.—Shelby County v. Dod¬ 
son, 13 Tenn.App. 392. 

41. Tenn.—Knox County v. Lemarr, 
97 S.W.2d 659, 20 Tenn.App. 258— 
Shelby County v. Dodson, 13 Tenn. 
App. 392. 

42. Pa.—^Borstnar v. Allegheny 
County, 2 A.2d 715, 332 Pa. 156. 

Bight to new way of necessity 
Where county’s Improvement of 
highway involved moving of creek 
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so as to cut off the only road lead¬ 
ing to and ffom a tract of land, nc 
new way of necessity was created 
by operation of law for the isolated 
landowner over the servient tract 
as respects county’s liability to thi 
landowner for destruction of sole 
means of access.—Borstnar v. Alle¬ 
gheny County, supra. 

43. Md.—Green v. City & Suburbar 
Ry. Co., 28 A. 626, 78 Md. 294, 4^ 
Am.S.R. 288. 

44(. Va.—^Virginia Hot Springs Co 
V. Lowman, 101 S.B. 326, 126 Va 
424. 

Bight to change grade unaffected 

The constitutional requirement die 
not take away from a turnpike com¬ 
pany the right to change the grad< 
of the pike, but only provides thai 
a Just compensation shall be made 
for the damages resulting therefrom 
—^Virginia Hot Springs Co. v. liow^ 
man, supra. 
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property fs taken for public use, a change of grade by a 
municipality in a street does not entitle injured abutting 
landowners to compensation. However, compensation Is 
recoverable for such injury where the constitutional re¬ 
quirement of compensation is for property damaged or 
injured, provided there is a special Injury, and, in some 
jurisdictions, provided the change is unusual. The au¬ 
thorities are in conflict as to the allowance of compensa¬ 
tion in the case of the original establishment or construc¬ 
tion of a street grade. 

There is a conflict in the decisions whether abut¬ 
ting property owners are entitled to compensation 
for injury resulting from a change of grade in a 
street.45 The general rule is that an injury caused 
by a change of grade in a street made by a munici¬ 
pality under the authority of law and with due care 
does not entitle an abutting owner to compensation 
in the absence of a constitutional or statutory pro¬ 
vision to that effect,^® the theory being that when a 
street is laid out compensation is given once for all, 
not only for the land taken but also for damages 


which may at any time be occasioned by adapting 
the surface of the street to the public need.'*'^ If, 
however, the change of grade is made without law¬ 
ful authority,48 or for some purpose other than the 
improvement of the street,48 the rule does not ap¬ 
ply. The rule is also confined to cases where no 
part of abutting property is taken.50 

In some jurisdictions there are express statutory 
provisions authorizing recovery of damages for such 
injury, discussed in the C.J.S. title Municipal Cor¬ 
porations § 1228, also 44 C.J. p 430 note 94—p 431 
note IS. 

Where property of an abutting owner is injured 
by a change of grade in a street, such injury is not 
compensable as a taking of private property for pub¬ 
lic use within the meaning of constitutions or stat¬ 
utes requiring compensation when private property 
is taken for public use,5l under the theory that com- 


45. Wyo.—^Hirt v. City of Casper, 
103 F.2d 394, 400, citing Corpus 
Juris. 

46. Ariz.—^In re Poraatrom, 38 P- 
2d STS. 44 Ariz. 472. 

D.C.—Ralph V. Hazen, 93 F.2d 68, 
68 App.D.C. 55. 

Idaho.—^Powell v- McKelvey, 53 P. 
2d 626, 636. 56 Idaho 291, citing: 

Corpas Juris. 

Mich.—City of Detroit v. Grigg Han¬ 
na Lumber & Box Co., 296 N.W. 
310, 296 Mich. 415—In re City of 
Detroit, 246 N.W. 51, 261 Mich, 
278. 

Mo.—Clemens v. Connecticut Mut. 
Life Ins. Co., 82 S.W. 1, 184 Mo. 46 
—Sheehy v. Kansas City Cable 
Ry. Co., 7 S.W. 579, 94 Mo, 574, 4 
Am.S.R. 396. 

N.J.—Cooper v. State Higfhway Com- 

. mission, 143 A. 3, 6 N.J.Misc. 723, 
followed in Essex & Hudson Land 
Imp. Co. V. State Highway Com¬ 
mission, Sup., 147 A. 917. 

N.T.—^New Tork Municipal Ry. Cor¬ 
poration V. Weber, 123 N.E. 68, 226 
N.T. 70, modifying 166 N.Y.S. 542, 
179 App.Dlv. 245—^National City 
Bank of Cleveland v. Cleveland & 
Buffalo Transit Co., 289 N.Y.S. 405. 
248 App.Div. 318—In re Ft. Schuy¬ 
ler Road in City of New York, 204 
N.Y.S. 161, 209 App.Div. 25—Peo¬ 
ple ex rel. Architects' Offices- v. 
Ormond, 194 N.Y.S. 881, 201 App. 
Div. 787—^In re Bainbrldge-Una- 
dilla Part 1, State Highway Chen¬ 
ango County, 5 N.Y.S.2d 988, 168 
Misc. 407—^Hawley v. Village of 
Elmira Heights, 297 N.Y.S. 732,. 
163 Misc. 787—Baker v. Mayor 
and Common Council of City of 
Elmira, 281 N.Y.S. 671, 156 Misc. 
243—^West 158th St. Garage Cor¬ 
poration v. Fullen, 248 N.Y.S. 291, 
139 Misc. 245—In re Warren and 
James Streets in 'City of Syracuse, 
223 N.Y.S. 629, 130 Misc. 136. 


N.C.—Calhoun v. State Highway and 
Public Works Commission, 181 S. 
E. 271, 208 N.C. 424—Stamey v. 
Town of Burnsville, 126 S.E. 103. 
189 N.C. 39—^Powell v. Seaboard 
Air Line Ry. Co., 100 S.E. 424, 178 
N.C. 243. 

Or.—Ail V. City of Portland, 299 P. 
306, 136 Or. 654—Wilson v. City 
of Portland, 285 P. 1030, 132 Or. 
509—Ukase Inv. Co. v. City of 
Portland, 186 P, 558. 95 Or. 176. 
Tenn.—Stegall v. City of Chat¬ 
tanooga, 66 S.W.2d 266, 16 Tenn. 
App. 124. 

20 C.J. p 692 note 55, p 694 note 61 

Cb]. 

Erection of viadncV 
The erection of a viaduct over a 
street is nothing but a change in 
street grade.—^Ralph v. Hazen, 68 
APP.D.C. 55, 93 P.2d 68—20 C.J. p 
692 note 55 [g]. 

Injuring: drainage and flooding land 
In absence of showing that bor¬ 
ough acted negligently in raising 
grade of alley, it was not liable for 
damage resulting from interference 
with flow of -surface water during 
rainy periods leaving such water on 
petitioner’s land.—Kunkle v. Bor¬ 
ough of Ford City, 175 A. 412, 316 
Pa. 571. 

47- Ariz.—^In re Forsstrom, 88 P.2d 
878, 44 Ariz. 472. 

Conn.—^F^llowes v. New Haven, 44 
Conn. 240, 26 Am.R. 447. 

20 C.J. p 694 note 56. 

48. N.T.—Folmsbee v. Amsterdam, 
36 N.E. 821, 142 N.Y. 118. 

20 C-J. p 694 note 57. 

49. U.S.—Sauer v. New York, 27 S. 
Ct. 686, 206 U.S. 536, 51 L.Bd. 1176, 
affirming 72 N.E. 579, 180 N.Y. 27, 
70 L.R.A. 717, which affirmed 86 
N.Y.S. 636, 90 App.Div. 36. ' 

20 C.J. p 694 note 58. 
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50. Md.—Baltimore v. Johnson, 91 
A. 166, 123 Md. 320. 

20 C.J. p 694 note 59. 

51. Idaho.—Crane v. City of Harri¬ 
son, 232 P. 578, 40 Idaho 229, 38 
A.L.R. 16. 

Md.—Dobler v. City of Baltimore, 
134 A. 201, 151 Md. 154. 

N.J.—^Vannoy v. Borough of Pen¬ 
nington, 152 A. 784, 9 N.J.Misc. 98. 
N.T.—^West 158th Street Garage 
Corporation v. State, 6 N.Y.S.2d 
462, 168 Misc. 822, reversed on 
other ground 10 N.Y.S.2d 990, 256 
App.Div. 401, reargument denied 
12 N.T.S.2d 759, 257 App.Div. 876 
—^West 158th St. Garage Corpora¬ 
tion V. Fullen, 248 N.Y.S. 291, 139 
Misc. 245. 

Pa.—^McGarrity v. Commonwealth, 
166 A. 895, 311 Pa. 436, appeal 
dismissed McGarrity v. Delaware 
River Bridge Commission, 54 S. 
Ct. 565, 292 U.S. 19, 78 L.Ed. 1095, 
rehearing denied 54 S.Ct. 771, 292 
U.S. 607, 78 L.Ed. 1468. 

20 C.J. p 692 note 55. 

Enle criticized 

The text rule has been said to be 
based on unsound logic and to be 
unsupported by the better authori¬ 
ties, for when, as applied to the 
easement of access, which easement 
extends to the use of the street as 
an outlet from abutting property 
by any mode of travel or convey¬ 
ance appropriate to the highway in 
such manner as is customary or rea¬ 
sonable, any injury to such ease¬ 
ment must be compensated, and 
specific compensation can be logi¬ 
cally denied only on the theory 
that it has formed a part of the 
compensation paid for the property 
taken for the street.—^In re Fors¬ 
strom, 38 P.2d 878, 44 Ariz. 472. 
Bemoval of lateral support 
The removal of lateral support to 
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pensation paid for land condemned for such purpose 
includes compensation for all future consequential 
injury to property rights of adjoining landowners 
caused by lawful acts of the public in adapting the 
land taken for purposes of a street but in some 
jurisdictions under such constitutional provision 
damages may be recovered for injury caused by a 
change of the grade of a street,53 although the de¬ 
cisions have not been entirely harmonious.54 How¬ 
ever, where the constitution requires compensation 
for property “damaged” or “injured,” etc., an abut¬ 
ting owner may recover compensation for injuries 
resulting from a change of an established grade by 
the municipality,55 if the damages are direct and 
peculiar to his property, and not such as are shared 
by the general public,53 irrespective of the owner¬ 
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ship of the fee in the street,®^ except when the 
street is owned by a county ;53 but if the change of 
grade does not interfere with the property or the 
owner’s reasonable use of the street he is not enti¬ 
tled to compensation.59 In some jurisdictions hav¬ 
ing such constitutional provisions the right of re¬ 
covery is limited to cases where the change is un¬ 
usual or extraordinary.33 The right to recover 
damages cannot be abridged by statute or ordinance 
requiring presentation of a claim to the city.3^ 
When, in the course of grading or improving 
streets, real estate is actually invaded by superin¬ 
duced additions of earth, sand, or other material, or 
is otherwise so physically injured that its useful¬ 
ness is effectually destroyed or impaired, it is a 
taking entitling the owner to compensation,32 al- 


abuttin? land in changring the grade 
of a street is not a taking within 
the constitutional requirement of 
compensation for the taking of pri¬ 
vate property for public use. 

Ga.—Mayor and Council of Rome v. 

Omberg, 28 Ga. 46, 73 Am.D. 748. 
Idaho.—Crane v. City of Harrison, 
232 P. 578, 40 Idaho 229, 38 A.Li.R. 
15. 

Iowa.—Talcott Bros. v. Des Moines, 
109 N.W. 311, 134 Iowa 113, 120 
Am.S.R. 419, 12 L.R.A..N.S,, 696. 
Mass.—Calender v. Marsh, 1 Pick. 
418. 

Mo.—Taylor v. Louis, 14 Mo. 20, 55 
Am.D. 89. 

52. Idaho.—Crane v. City of Harri¬ 
son. 232 P. 578. 40 Idaho 229, 38 
A.L.R. 15. 

Vt.—Hoyt V. Village of North Troy, 
105 A. 33, 93 Vt. 8. 

53. Ohio.—Occo Realty Co. v. New 
York, C. & St. L. R. Co., 169 N.B. 
719, 33 Ohio App. 414. 

20 C.J. p 696 note 65. 

54. Ohio.—Hickox v. Cleveland, 8 
Ohio 543, 32 Am.D, 730—Scovil v. 
Geddings, 7 Ohio Pt. II 211. 

55. U.S.—Southern Ry. Co. v. Per¬ 
fection Laundry Co., C.C.A.Ala., 88 
F.2d 74. 

Ala.—Harris v. Town of Tarrant 
City, 130 So. 83, 221 Ala. 558. 
Ariz.—Mosher v. City of Phoenix, 7 
P.2d 622, 628, 39 Ariz. 470, citing 
Corpus JtLXis. 

Cal.—^Butters v. City of Oakland, 
200 P. 354. 53 Cal.App. 294, af¬ 
firmed 44 S.Ct. 62, 263 U.S. 162, 68 
L.Ed. 228. 

Colo.—^Denver v. Vernia, 8 P. 656, 8 
Colo. 399. 

Ill.—Boal v. City of Chicago, 23 N. 

E.2d 237, 301 Ill.App. 536. 

Ky.—City of Newport v. Dorsel Co., 
136 S.W.2d 11, 281 Ky. 372—City 
of Ashland v. Queen, 71 S.W.2d 
650, 254 Ky. 329—^Pursiful v. City 
of Harlan, 1 B.W.2d 1043, 222 Ky. 
658. 


Miss.—Parker v. State Highway 
Commission, 162 So. 162, 173 Miss. 
213—^J. B. White’s Garage, Inc. v. 
Town of Poplarville, 121 So. 295, 
153 Miss. 683—Tishomingo County 
V. McConville, 104 So. 452, 139 
Miss. 589. 

Mo.—State ex rel. City of St. Louis 
V. O’Malley. 122 S.W.2d 940, 343 
Mo. 658—Clemens v. Connecticut 
Mut. Life Ins. Co., 82 S.W. 1, 184 
Mo. 46—Lechner v. City of St. 
Louis, App., 121 S.W.2d 242. 

Neb.—Quivey v. City of Mitchell, 
277 N.W. 50. 133 Neb. 727. 

Okl.—City of Tulsa v. Hindman, 261 
P. 910, 128 Okl. 169, 55 A.L.R. 891. 
S.D.—Olson V. City of Watertown, 
195 N.W. 446, 46 S.D. 582. 

Tex.—City of Lufkin v. Lively, Civ. 

App., 26 S.W.2d 706. 

Va.—-City of Richmond v. Klngsland 
Land Corporation, 162 S.E. 194, 
157 Va. 619. 

Wash.—State v. Superior Court of 
Walla Walla County, 9 F.2d 70, 
167 Wash. 334—^Wong Kee Jun v. 
City of Seattle, 255 P. 645, 143 
Wash. 479, 52 A.L.R. 625. 

W.Va.—Richmond v. City of Hin¬ 
ton, 185 S.E. 411, 117 W.Va. 223. 
20 C.J. p 694 note 61. 

Basis of allowaaoe 

Where the constitution requires 
compensation for property “taken or 
damaged,*' compensation for injury 
from a change of grade in a street is 
allowable as a “taking,” but not as 
“damage.”—^In re Forsstrom, 38 P.2d 
878, 44 Ariz. 472, overruling expres¬ 
sion to the contrary in Mosher v. 
City of Phoenix, 7 P.2d 622, 39 Ariz. 
470. 

Injuring drainage and flooding land 
(1) Where a municipality raises 
the grade of a street so as to cast 
flood waters over an adjoining own¬ 
er’s land, such owner has a consti¬ 
tutional right to compensation. 

S.D.—^Reinartz v. Town of Ethan, 
208 N.W. 174, 50 S.D. 42. 
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Tex.—City of Brady v. Cox, Civ. 

App., 48 S.W.2d 511. 

20 C.J. p 694 note 61 [f]. 

(2) This rule is not affected by 
the fact that the change of grade 
was not negligently done.—City of 
Brady v. Cox, supra. 

Bemoval of lateral support 
Where a change of grade of a 
street results in removal of lateral 
support to adjoining land, the land- 
owner is entitled to compensation 
for the injury. 

Wash.—^Wong Kee Jun v. City of 
Seattle, 255 P. 645, 143 Wash. 479, 
52 A.L.R. 625—Bingaman v. City 
of Seattle, 245 P. 411, 139 Wash. 
68 . 

W.Va.—^French v. City of Bluefield, 
139 S.E. 644, 104 W.Va. 129. 

What constitutes street 
As regards liability for taking of 
property, fact that floor of highway 
is elevated on trestle work does 
not change structure from nature 
of street.—City of Ashland v. Queen, 
71 S.W.2d 650, 254 Ky. 329. 

5G. Ark.—^Fayetteville v. Stone, 148 
S.W. 524, 104 Ark. 136. 

20 C.J. p 696 note 62. 

Necessity of special injury generally 
see supra § 112. 

57. Ala.—^Enterprise Lumber Co. v. 
Porter, 46 So. 773, 155 Ala. 426. 

5a Wash.—^Ettor v. Tacoma, 137 P. 
820, 77 Wash. 267. 

59. Ky.—City of Covington v. 
Greenburg, 47 S.W.2d 723, 242 Ky. 
797. 

eo. Colo.—Colorado Springs v. 

Stark, 140 P. 794, 57 Colo. 384. 

20 C.J. p 696 note 64. 

61. Wash.—Hollenbeck v. Seattle, 
lbs P. 18, 88 Wash. 322. 

20 C.J. p 696 note 68. 

62. Ky.—City of Prestonsburg v. 

Hubbard, 6 S.W.2d 277. 224 Ky. 
326. . ^ 

Tenn.—Central Realty Co. v. City of 
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though it has been held that such an invasion is not 
a “taking” but merely a damage, compensation for 
which is included in the award for the property tak¬ 
en.*^ 

After the establishment of a street grade by user 
or ordinance, such grade cannot be abandoned and 
surface waters returned to their natural course with¬ 
out compensation to abutting owners injured there¬ 
by.®^ 

Improvements. The rule authorizing recovery 
applies with peculiar force where the owner of the 
abutting land has placed improvements thereon in 
reliance on the established grade.®^ The owner of 
a lot improved with reference to a paper grade of 
the street on which the lot abuts is entitled to dam¬ 
ages where a different grade is established,®® but 
where a street has never been actually graded, al¬ 
though a grade has been fixed by ordinance, an 
abutting owner who has made no improvements in 
reliance on the grade so established is not entitled 
to damages for injury resulting from a change 
thereof.®^ 


Injury to easements. Unless authorized by a 
constitutional or statutory provision, compensation 
cannot be allowed for an injury to easements, such 
as access, light, or air, resulting from a change of 
grade of a street.®® While there is authority that 
such an injury to the easement is not a “taking” 
within the meaning of constitutional requirements 
for compensation when private property is taken for 
public use,®® the contrary has also been held.*^® The 
obstruction of access to abutting premises by a 
change of grade entitles the owner to compensa¬ 
tion under a constitutional provision that private 
property shall not be injured or damaged without 
compensation.^^ Damages cannot be recovered by 
a property owner whose access to his lot is merely 
rendered less convenient by a change of grade,72 
nor by one whose property does not abut on the 
street,although in the latter instance the right to 
compensation is not to be arbitrarily denied, and 
where the change of grade amounts to a vacation 
of adjoining streets in that owners of property abut¬ 
ting on such streets will be deprived of access,*^® 


Chattanooga, 89 S.W.2d 346, 348, 
169 Tenn. 525, citing Corpus Jiu 
xis. 

20 C.J. p 69? note 71. 

All land used is. the change of 
grade must he regarded as taken.— 
Central Realty Co. v. City of Chat¬ 
tanooga, 89 S.W.2d 34$, 169 Tenn. 
525. 

63- Mo.—^Bray v. Land Const. Co., 
221 S.W. 818, 203 Mo.App. 642. 

64. Ill.—^Leynaud v. Cherry, 203 Ill. 
App. 641. 

20 C.J. p $97 note 77. 

65. N.T.—Halpern v. Whittle, 10 N*. 
E.2d 521, 274 N.Y. 506, affirming 
293 N.T.S. 418, 250 App.Div. 23. 

Okl.—^Pharoah v. Beugler, 45 P.2d 
1098, 172 Okl. 633—City of Paw- 
huslm V. Button, 251 P. 1001, 123 
Okl. 61—City of Yale v. Ifoble, 239 
P. 463, 113 Okl. 106. 

20 C.J. p 696 note 67. 

Satlfloatlon of existing grade 

Where city of New York paved 
street in 1910 at grade which had 
existed since laying out of street in 
1872 and assessed at least part of 
expense on adjacent property, land- 
owner built house to such grade in 
1925, and city in 1931 hied new map 
providing for paving at higher grade 
and based on map filed in 1894, land- 
owner was entitled to damages, in 
view of her reliance on city’s rat¬ 
ification of long-existing grrade by 
paving, which established grade by 
lawful authority and constituted re¬ 
pudiation of old map.—^Halpem v. 
Whittle, 293 N.Y.S. 418, 250 App.Div. 
28, affirmed 10 N.K2d 621, 274 N.Y. 
506. 


! State highway changing grade of 
street 

Order adjudging change in grade 
of village street injuriously affect¬ 
ing plaintiffs* property, and appoint¬ 
ing commissioners to fix damag:es 
against the municipality was prop¬ 
er where plaintiffs had laid side¬ 
walk, built apartment house, and 
filled lot up to level as fixed by 
village, and state subsequently built 
highway elevating road two feet 
substantially above level of plain¬ 
tiffs' sidewalk and premises so that 
water collected above plaintiffs' 
premises and overflowed on their 
land.—^Hawley v. Village of Elmira 
Heights, 283 N.Y.S. 344, 246 App. 
Div. 673. 

66. Wash,—Spokane v. Onstine, 149 
P. 1, 86 Wash. 4—Spokane v. 

Ladies' Benev. Soc., 145 P. 443, 83 
Wash. 382, Ann.Cas.l916E 367. 
Doctrine of estoppel applies.— 
Spokane v. Ladies* Benev. Soc., su¬ 
pra. 

67- Wash.—Spokane v. Ladles' 
Benev. Soc., supra. 

68. U.S.—S. B. Penick & Co. v. New 
York Cent. R. Co., C.C.A.N.J., 111 
F.2d 1006 

69. Mich.—Grigg Hanna Lumber & 
Box Co. V. Van Wagoner, 293 N. 
W. 675, 294 Mich. 846. 

Or.—W'ilson v. City of Portland, 286 
P. 1030, 132 Or. 509. 

70. Tenn.—Coyne v. Memphis, 102 
S.W'. 355, 118 Tenn. 651. 

20 C.jr. p 697 note 73. 

71- Ill.—^People ex rel. John V. 
Farwell Co. v. Kelly, 196 N.E. 795, 
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I 361 Ill. 54—Qonsumers Co. v. City 
of Chicago, 223 Ill.App. 132. 

N.D.—Cummings v. City of Minot, 
271 N.W. 421, 67 N.D. 214. 

20 C.J. p 697 note 72. 

72m Cal.—Wolff v. City of Los An¬ 
geles, 193 P. 862, 49 Cal.App. 400. 
Ky.—City of Prestonsburg v. Hub¬ 
bard, 6 S.W.2d 277, 224 Ky. 326. 
Md.—City of Baltimore v. Baltimore 
Marine Works, 136 A. 829, 152 Md. 
367—City of Baltimore v. Dob- 
ler, 118 A 168, 140 Md. 634. 

Pa,—Cos; v. City of Philadelphia, 164 
A. 95, 107 Pa.Super. 455. 

W.Va.—^French v. City of Bluefield, 
139 S.E. 644, 104 W.Va. 129. 

20 C.J. p 697 note 74. 

Changing street elevation, caus¬ 
ing inconvenience in access to build¬ 
ing, did not authorize damages for 
destruction of access.—City of Bal¬ 
timore V. Baltimore Marine Works, 
136 A. 829, 152 Md. 367. 

73. Mo.—^Kansas City v. Brown, 227 
S.W. 89, 286 Mo. 1—Burde v. City 
of St. Joseph, 110 S.W. 27, 130 
Mo.App. 453—Gardner v. City of 
St. Joseph, 71 S.W. 63, 96 Mo.App. 
657. 

Or.—^Wilson v. City of Portland, 285 
P. 1030, 132 Or. 609. 

Va.—City of Richmond v. Kingsland 
Land Corporation, 162 S.E. 194, 
157 Va. 619. 

Wash.—In re Seattle, 113 P. 762, 
62 Wash. 218. 

74. Cal.—Wolff V. City of Los An¬ 
geles, 193 P. 862, 49 CaLApp. 400. 

75. Mo.—In re Twenty-Third St. 
Traffic Way, 214 S.W.' 109, 279 
Mo. 249. 
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or where a statutory right to compensation is not 
limited to abutting owners,^6 compensation must be 
made. The right of recovery is not limited to a 
change of grade on that part of the street imme¬ 
diately in front of the property.'^^ 

Original establishment or constriction of street 
grade. In some jurisdictions the original establish¬ 
ment or construction of a street grade, that is, the 
changing the natural surface of the street to a le¬ 
gally established grade, entitles the abutting owner 
to compensation for the resulting injury,78 partic¬ 
ularly when he has made improvements with refer¬ 
ence to the natural grade,^® but such grading or 
paving of the original surface does not necessarily 
raise an inference of injury to the abutting own- 
er;80' in other jurisdictions a contrary rule pre- 
vails,^^ and where an established grade has not 
previously existed compensation is not allowed.®^ 


§ 125 

Even in the jurisdictions allowing compensation an 
owner of abutting land who places improvements 
thereon after the grade has been established, but 
before the work has actually been performed, with¬ 
out regard to the grade so established, cannot recov¬ 
er for damages caused by the grading of the 
street.®® 

§ 125. -By or for Railroad 

In general a change of grade in a street by or for the 
benefit of a railroad or street railroad entitles an injured 
abutting owner to compensation. However, if the change 
is authorized and is for the benefit of the public compen¬ 
sation is not allowed. 

As a general rule, the owners of property abut¬ 
ting on a street or highway are entitled to com¬ 
pensation for injury resulting from a change in 
the grade for the construction and operation, and 
for the benefit, of either a commercial®^ or a 


76. Tenn.—City of Knoxville v. 
Phillips, 36 S.'W.2d 434, 162 Tenn. 
328. 

77. Cal.—^Wolff V. City of Los An¬ 
geles, 193 F. 862. 49 Cal.App. 400. 

Ga.—City of Atlanta v. Dinkins, 166 
S.E. 429, 46 Ga.App. 19. 

Wash.—Spokane v. Thompson, 126 
P. 47, 69 Wash. 650. 

W.Va.—^Richmond v. City of Hinton, 
185 S.E. 411, 117 W.Va. 223. 

78. Ala.—City of Birmingham v. 
Evans, 129 So. 50, 221 Ala. 381. 

Miss.—City of Kosciusko v. Jen¬ 
kins, 144 So. 467, 164 Miss. 235r 
Pa.—^Anspach v. City of Altoona, 159 
A. 76, 104 Pa.Super. 553. 

S.D.—Olson V. City of Watertown, 
195 N.W. 446, 46 S.D. 582. 

Tenn.—Central Realty Co. v. City 
of Chattanooga, 89 S.W.2d 346, 169 
Tenn. 525. 

Va.—City of Richmond v. Kingsland 
Land Corporation, 162 S.E. 194, 
157 Va. 619—Town of Galax v. 
Waugh, 129 S.E. 504, 143 Va. 213. 
W.Va.—Neal v. City of Bluefleld, 
141 S.E. 779, 105 W.Va. 201. 

20 C.J. p 697 note 78. 

Liability of municipality see the C. 
J.S. title Municipal Corporations § 
1226, also 44 C.J. p 427 note 75-p 
429 note 85. 

79. Ark.—^Reeves v. Bartholomew, 13 
S.W.2d 598, 178 Ark. Il30. 

Md.—Sanderson v. City of Baltimore, 
109 A 425, 135 Md. 509. 

W.Va.—Neal v. City of Bluefield, 
141 S.E. 779, 105 W.Va. 201—Har¬ 
vey V. City of Huntington, 136 S. 
E. 840, 103 W.Va. 186—^Jones v. 
City of Clarksburg, 99 S.B. 484, 
84 W.Va. 257. 

Bemoval of lateral support 
Where an abutting owner has im¬ 
proved his property with reference 
to the natural surface of the street, 
the ' subsequent widening of the 


street so as to destroy lateral sup¬ 
port for his property entitles him to 
compensation.—^Reeves v. Bartholo¬ 
mew. 13 S.W.2d 598, 178 Ark. 1130. 

XTureasoiiable change of ozlginal 
surface after improvements by the 
landowner entitles him to compen¬ 
sation.—Gohman v. City of St. Ber¬ 
nard, 146 N.B. 291, 111 Ohio St. 726, 
41 A.L.R. 1057. 

80. W.Va.—^Harvey v. City of Hunt¬ 
ington, 136 S.E. 840, 103 W.Va. 
186. 

Iteason for rule 

Dedication of street gives city 
right to eliminate irregularities, but 
not to change grade or improve it, 
practically destroying abutting prop¬ 
erty, without compensating owner. 
—Neal V. City of Bluefield, 141 S.E. 
779, 105 W.Va. 201. 

81. Ark.—Kirk v. Pulaski Road Im¬ 
provement Dist. No. 10, 291 S.W. 
793, 172 Ark. 1031. 

Ky.—City of Prestonsburg v. Hub¬ 
bard, 6 S.W.2d 277, 224 Ky. 326— 
Pursiful V. City of Harlan, 1 S.W. 
2d 1043, 222 Ky. 658. 

Okl.—^Fenix v. City of Stillwater, 22 
P.2d 928, 164 Okl. 38—City of 
Tale V. Noble, 239 P. 463, 113 Okl. 
106—Mangum v. Todd, 141 P. 266, 
42 Okl. 343, L.R.A.1915A 382. 

20 C.J. p 697 note 79. 

Statutory authority of municipaU- 
ties to establish streets control prop¬ 
erty owner's rights.—City of Tulsa 
V. Dickson, 26 P.2d 920, 166 Okl. 
206. 

Bemoval of lateral support 

(1) A city removing lateral sup¬ 
port in making an original grade of a 
dedicated street does not take or 
damage private property, where the 
grading is done wholly within the 
street and there is no negligence in 
doing the work.—^Best v. Chehalis, 
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144 P. 918, 82 Wash. 601—Schuss v. 
Chehalis, 144 P. 916, 82 Wash. 595. 

(2) Where city in grading a street 
CT3t away a portion of the abutting 
lot, thus taking away lateral support 
and causing surface of lot to slide, 
such encroachment did not constitute 
a “taking” of any part of such lot, 
but may constitute '‘damage for 
which owners were entitled to com¬ 
pensation.—Fenton v. City of Seattle, 
231 P. 795, 182 Wash. 194. 

(3) A city is not liable to abutting 
property owner for destruction of 
lateral support in grading and im¬ 
proving street, where there was no 
change of established grade, and 
grade established was not unreason¬ 
able.—Cloyd V. City of Cuyahoga 
Palls, 179 N.B. 516, 41 Ohio App. 
283. 

8& U.S.—Cheever v. Shedd, C.C.Vt., 
5 F.Cas.No.2,634, 13 Blatch. 258. 
Ark.—City of Van Buren v. Smith, 
300 S.W. 397, 175 Ark. 697. 

Ky.—^Lewis v. City of Whitesburg, 
69 S.W.2d 989, 253 Ky. 480. 

20 C.J. p 697 note 79 [b]. 

Bepair work on street by city does 
not constitute establishment of orig¬ 
inal grade.—Floyd County v. Malone, 
49 S.W.2d 553. 243 Ky. 683. 

Damages because of embankment 
left fronting lots abutting street, 
grade of which was lowered, consti¬ 
tute “consequential damages.^—^Lew¬ 
is V. City of Whitesburg, 69 S.W.2d 
989, 253 Ky. 480. 

83. Pa.—^Mullen v. City of Altoona, 
162 A. 218, 308 Pa. 258—Costello 
V. City of Scranton, 166 A 670, 108 
Pa.Super. 573. 

W.Va.—Jones v. City of Clarksburg, 
99* S.E. 484, 84 W.Va. 257. 

20 C.J. p 698 note 80. 

84. S.C.—White v. Southern By. 
Co., 140 S.E. 560, 142 S.C. 284, 57 
AL.R. 634. 
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street^s railroad. This rule applies although the 
change is made with the consent of the municipali¬ 
ty,8® or is authorized or required by statute®^ or ordi¬ 
nance,8S particularly when the ordinance is void,89 
and even though the change of grade is made by the 
city in the exercise of its police power.^o 


Where a railroad company acting under lawful 
authority, and in order to benefit the public, mere¬ 
ly changes the grade of a street in which it has 
acquired a right of way, or in some manner im¬ 
proves it, abutting owners are not entitled to com¬ 
pensation,even though made for an unauthorized 


Utah.—Bamberger Electric R. Co. v. 
Public Utilities Commission of 
Utah, 204 P. 314, 59 Utah 351. 

Wis.—^Application of Kaiser, 174 N. 
W. 714, 171 Wis. 40, rehearing de¬ 
nied 176 N.W. 781, 171 Wis. 40. 
20 C.J. p 69S note 84. 

Zhjory to easements 

(1) Where the change of grade for 
the benefit of a railroad constitutes 
an interference with an adjoining 
landowner’.s easement of access, com¬ 
pensation must be paid.—Gerson v. 
City of Lansing, 231 N.W. 125, 250 
Mich. 587—20 C.J. p 698 note 84 [bj. 

(2) That the work was done under 
the police power is immaterial.— 
Rose V. State, Cal., 105 P.2d 302, 
superseding, App., 94 P.2d 1058, fol¬ 
lowed in Bettencourt v. State, Sup., 
105 P.2d 316. superseding, App., 94 
P.2d 1066, followed in Brandon v. 
State, Sup., 105 P.2d 316, superseding, 
App., 94 P.2d 1066, followed in Jones 
V. State, Sup., 105 P.2d 317, super¬ 
seding. App., 94 P.2d 1066, followed in 
Laughlin v. State, Sup., 105 P.2d 317, 
superseding, App,, 94 P.2d 1067. 
Boctiiae of no compensation for 

change of original grade inap¬ 
plicable 

“Again, we think the rules relat¬ 
ing to original grades of streets and 
changes therein have no applicability 
to cases such as that here presented. 
The doctrine that the owner of 
property in a municipality whose 
streets have been dedicated to a 
public use cannot complain of an 
initial or original establishment of 
grades along such streets is rested 
on a grant implied from the act of 
dedication; it is conclusively pre¬ 
sumed that it was intended by the 
dedicator that the streets should 
be made suitable for the public con¬ 
veniences and that reasonable grades 
are necessary for such conveniences. 
Grades made necessary by the build¬ 
ing of commercial railways over and 
along the streets cannot be said to 
fall within the grant. The building 
of such railways is adverse to, rath¬ 
er than within, the contemplated 
use."—Dahlgren v. Chicago, M. & P. 
S. R. Co., 148 P. 567, 672; 85 Wash. 
395. 

85. Ga.—Sheppard v. Georgia Ry. & 
Power Co., 121 S.E. 868» 31 Ga. 
App. 653. 

Iowa.—Stritesky v. Cedar Rapids, 67 
N.W. 271, 98 Iowa 373. 

20 C.J. p 699 note 85. 

Previous establishment of legal 
grade is not essential.—Chicago, M. 


& St. P. Ry. Co. V. City of Milwaukee, 
174 N.W. 719. 170 Wis. 77. 

86. Cal.—Ford v. Santa Cruz R. Co., 
59 Cal. 290. 

N.C.—^Powell V. Seaboard Air Line 
Ry. Co., 100 S.E. 424, 178 N.C. 
243. 

S.C.—^W’hite V. Southern Ry. Co., 140 
S.E. 660. 564, 142 S.C. 284, 57 A.L. 
R. 634. citing Corpus Juris. 

20 C.J. p 699 note 86. 

87. Ohio.—Ritter v. Cleveland Short 
Line Ry. Co., 17 Ohio Cir.Ct., N.S., 
4. 

20 C.J. p 699 note 87. 
aS. Ky.—Chesapeake & O. Ry. Co. v. 
Eastham, 60 S.W.2d 361, 249 Ky. 
136. 

N.C.—Powell V. Seaboard Air Line 
Ry. Co., 100 S.B. 424. 178 N.C. 243. 
20 C.J. p 699 note 87. 

89. U.S.—Chicago v. Le Moyne, Ill., 
119 F. 662, 56 C.C.A 278. 

90. U.S.—Chicago v. Le Moyne, su¬ 
pra. 

91. Kan.—Interstate Consol. Rapid 
Transit R. Co. v. Early, 26 P. 422, 
46 Kan. 197. 

Mass.—Hyde v. Boston & W. St. Ry. 
Co., 80 N.B. 517. 194 Mass. 80— 
Purington v. Somerset, 55 N.B. 
461, 174 Mass. 556. 

N.T.—In re Elimination of Grade 
Crossings on Long Island R. R., 
Jamaica, Borough of Queens, City 
of New York, 277 N.T.S. 530, 243 
App.Div. 736. 

W.ya.—^Mason v. City of Bluefield, 
141 S.E. 782, 105 W.Va. 209. 

20 C.J. p 699 note 90. 

Abolitiou of grade erosslxigs 

(1) Where grade crossings are 
eliminated and the crossings elevat¬ 
ed, the mere fact that property 
owners are obliged to use a longer 
route to have ingress and egress 
does not entitle them to compensa¬ 
tion.—Fecher v. Allegheny County, 
169 A. 87, 313 Pa. 191. 

(2) Damage by construction of new 
road in place of an eliminated grade 
crossing, obliging landowners to trav¬ 
el farther to leased farm, and caus¬ 
ing discontinuance of deliveries, are 
damnum absque injuria.—^Miller v. 
State, 243 N.Y.S. 212, 229 App.Div, 
423. 

(S> So the fact that construction of 
viaduct eliminating grade crossing 
would require traffic coming from 
one direction to take a roundabout 
and inconvenient route to reach ad¬ 
joining property owner’s garage, and 
that traffic coming from other direc¬ 
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tion would be required to make left- 
hand turn across lane of traffic in 
order to enter garage, did not con¬ 
stitute such an injury as to entitle 
garage owner to recover damages 
from District of Columbia construct¬ 
ing viaduct.—^Ralph v. Hazen, 93 F. 
2d 68, 68 App.D.C. 55. 

(4) Owners of realty adjoining 
railroad right of way cannot recover 
for damage which may result from 
proposed elevation of railroad tracks 
on existing right of way without 
appropriation of any part of their 
property for such purpose.—Hollman 
V. State, 13 N.Y.S.2d 857, 171 Misc. 
768. 

(5) Unless there be statutory au¬ 

thority, damages cannot be awarded 
for injury to unappropriated real 
property adjacent to grade crossing 
elimination project.—^Mlrro v. State, 
23 N.Y.S.2d 852, 260 App.Div. 626, af¬ 
firming 16 N.Y.S.2d 819, 172 Mlsc. 
963, and affirmed 34 N.B.2d 378— 
Adamo v. State. 256 N.Y.S. 424, 235 
App.Div. 12, reversing 251 N.Y.S. 
680, 140 Misc. 793—^Rochford v. 

State. 274 N.Y.S. 656, 153 Misc. 239, 
affirmed 282 N.Y.S. 264, 245 App.Div. 
794. 

16) Where the grade crossing com¬ 
missioners abolished a grade cross¬ 
ing for the benefit of the traveling 
public without encroaching on pri¬ 
vate property of abutting owners, 
there was no taking of property 
within the' constitution, although the 
structures impaired to some extent 
the access of the abutting owners to 
their premises from which damages 
resulted.—^In re Grade Crossing 
Com’rs of City of Buffalo, 94 N.E. 
188, 201 N.Y. 32—20 C.J. p 699 note 
90 [b] (1). 

(7) An adjacent landowner, dam¬ 
aged by change in highway grade 
made by the state to eliminate a 
grade crossing, cannot recover from 
the state.—^People v. Dawson, 160 N. 
Y.S. 679, 87 Misc. 588. 

(8) Statute providing for grade 
crossing elimination in New York 
City is not unconstitutional in fail¬ 
ing to provide compensation for dam¬ 
ages to abutting owner from change 
of street grade.—^West 168th St. 
Garage Corporation v. Fullen, 248 N. 
Y.S. 291, 139 Misc. 245. 

(9) A statute dealing with division 
of expenses and allotment of federal 
funds in grade crossing eliminations 
did not create a right in abutting 
landowners to damages occasioned 
by the changing of the grade of a 
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§ 126. Vacation or Alteration of Street or 
Highway 

a. In general 

b. Easements 

c. Discontinuance or abandonment 

d. Alteration 

e. Relocation 

f. Private way 

a. In G-eneral 

I While the authorized vacation or closing of a street 
or highway does not In itseif require compensation, where 
private rights are invaded the authorities are in conflict 


as to the allowance of compensation. In some jurisdic¬ 
tions statutes authorize compensation for the vacation of 
a highway. Moreover, a distinction has been recognized 
between the closing of a highway and the vacation of a 
street, compensation not being allowed In the former in¬ 
stance; other jurisdictions do not recognize the distinc¬ 
tion. 

The authorized vacation or closing of a street or 
highway does not in itself constitute a taking of pri¬ 
vate property for public use within the constitu¬ 
tional requirement for compensation.^^ However, 
where in the vacation of a street private rights are 
involved, compensation is generally required,but 
the authorities are divided,95 and in some jurisdic¬ 
tions compensation is not allowed the abutting own¬ 
er®® in the absence of legislative provision there- 
for.®7 In some jurisdictions an abutting owner is 


street or highway.—R. & A. Realty 
Corporation v. Pennsylvania R. Co., 
8 A.2d 293, 16 N.J.Misc. 537. 

(10) Additional abolition of grade 
crossing holdings see 20 C.J. p 699 
note 90 [b] (2), (3). 

Constrnotion of viaduct 

(1) Construction by railroad com¬ 
panies pursuant to public authority 
of a viaduct carrying public highway 
over railroad tracks was the equiva¬ 
lent of a “change of grade” of the 
highway so that companies were not 
liable to abutting owners for dam¬ 
ages to easements of light air and 
access to and egress from premises, 
unless such liability is created by 
statute.—S, B. Penick & Co. v. New 
York Cent. R. Co., C.C.A.N.J., 111 F. 
2d 1006. 

(2) So in the absence of statutory 
liability, where the viaduct is con¬ 
structed under compulsion by au¬ 
thority of the state police power, 
there Is no liability to abutting own- j 
ers for damage to easements.—S. B. i 
Penick & Co. v. New York Cent. R. 
'Co., supra. 

(3) Landowners claiming fee-sim¬ 
ple title to center of avenue in front 
of their property, subject to public 
right of way, were not entitled to 
damages where approaches for via¬ 
duct were placed in bed of avenue 
in front of their property, since the 
use of avenue with viaduct and ap¬ 
proaches merely continued the use of 
the right of way easement.—Ralph v, 
Hazen, 93 F.2d 68, 68 App.D.C. 65. 

(4) Additional holdings see 20 C.J. 
p 699 note 90 [a], p 714 note 95. 

Statutes inapplicable 

(1) A statute authorizing a per¬ 
son aggrieved by the relocation or 
alteration of a highway to petition 
for the assessment of his damages 
by a Jury, etc., affords no relief to 
an abutting owner for injuries 
caused by a change of the grade of a 
highway made by a street railroad 
company for the construction of its 
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road In accordance with locations 
granted by municipal officers.—Hyde 
V. Boston & W. St. R. Co., 80 N.E. 
517, 194 Mass. 80. 

(2) Nor has a statute making a 
street railroad company liable for in¬ 
juries sustained during construction 
resulting from the carelessness of 
defendant's servants, if notice is giv¬ 
en and an action begun as provided, 
any application to injuries suffered 
by an abutting owner by a slight 
raising of the grade of the surface 
of a street by the company In the 
process of construction.—^Laroe v. 
Northampton St, R. Co., 75 N.E. 266, 
189 Mass. 254. 

92. Md.—Dobler v. City of Balti¬ 
more, 134 A, 201, 151 Md. 154. 

93. Validity of charter 

City charter, authorizing vacation 
of alleys, is not invalid as violating 
eminent domain provisions of consti¬ 
tution.—^Roberts v. City of Detroit, 
216 N.W. 410, 241 Mich. 71, certiorari 
denied 49 S.Ct. 79, 278 U.S. 566, 642, 
73 L.Ed. 509. 

Iiocation of stadlnan on playground 
after vacation of street was act done 
in exercise of governmental powers 
and property owner could not recover 
therefor,—City of Lynchburg v. 
Peters, 157 S.E, 769, 156 Va. 40. 

94. S.C.—Seaboard Air Line Ry. Co. 
V. McFadden, 162 S.E. 809, 156 S.C. 
147. 

95. Okl.—^Arkansas Valley & W. R. 
Co. V. Bullen, 119 P. 414, 31 Okl. 
36. 

9€. Cal.—Swift V. Santa Barbara 
County, 116 P. 317, 16 CaLApp. 
72. 

N.J.—^Element v. Delaware River 
Joint Toll Bridge Commission ‘ 
Pennsylvania-New Jersey, 197 A. 
896, 119 N.J.Law 600, affirmed 
Colburn v. Delaware River Joint 
Toll Bridge Commission, 8 A.2d 
663.* 123 N.J.Law 197, certiorari 
granted Delaware River Joint Toll 
Bridge Commission v. Colburn, 60 
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S.Ct. 386, 308 U.S. B49, 84 l..Ed. 
462, reversed on other ground Del¬ 
aware River Joint Toll Bridge 
Commission, Pennsylvania-New 
Jersey v. Colburn, 60 S.Ct. 1039, 
310 U.S. 419, 84 L.Ed. 1287—Wil- 
I mar Co. v. Camden County, 155 A. 
26. 107 N.J.Law 230. 108 N.J.Law 
208—^Verona Borough v. Essex 
County Chosen Freeholders, 95 A. 
730, 88 N.J.Law 55. affirmed 98 A. 
1084. 89 N.J.Law 373. 

Pa.—Heil v. Allegheny County, 199 
A. 341, 330 Pa. 449—Donnelly v. 
Public Service Commission of 
Pennsylvania, 112 A. 160, 268 Pa. 
345. 

Beason for rule 

The vacation of a street is not 
ordinarily deemed violative of pri¬ 
vate rights, but is in substance the 
surrender or extinction of a public 
easement.—Con Realty Co. v. Ellen- 
stein, 14 A.2d 544, 126 N.J.Law 

196. 

97. Mass.—Wine v. Commonwealth, 
17 N.E.2d 545, 301 Mass. 451, 120 
A.L.R. 889—Fenner v, Sheldon, 11 
Mete. 521. 

Neb.—Lowell v. Buffalo County, 230 
N.W. 842, 119 Neb. 776. 

N.J.—Con Realty Co. v. Ellenstein, 
14 A.2d 544, 125 N.J.Law 196—Wil- 
mar Co. v. Camden County, 156 A. 
26, 107 N.J.Law 230, 108 N.J.Law 
208—^Verona Borough v. Essex 
County Chosen Freeholders, 95 A. 
730, 88 N.J.Law 55, affirmed 98 A. 
1084, 89 N.J.Law 373. 

Although a highway is discontin¬ 
ued before it is opened or worked, or 
any contract is made to work it, yet 
a person who . sustains damages" by 
such discontinuance is entitled by 
statute to recover those damages.— 
Hallock V. Franklin County, 2 Mete., 
Mass., 558. 

Ih Illinois, under Jones & A. St. 
par 9666 damages must be paid in 
case of the vacation of a highway.— 
Commissioners of Highways of Sa¬ 
line Tp. V. Klaus, 186 llLApp. 431. 



EMINENT DOMAIN 


29 C.J.S. 


§ 126 


not entitled to damages for the vacation of a high¬ 
way, as distinguished from a street, aside from 
questions as to injury to easements,®® even though 
the party claiming damages has some interest in the 


road different from that of the public in general;®® 
but in other jurisdictions no such distinction is rec- 
ognized.^ 


Zn IxLdiaaia, under Gavin & H. St. 
§§ 19, 20, 21, a person through 
whose land it may be proposed to 
vacate a highway may remonstrate 
on the ground that the highway is of 
public utility, and in the same re¬ 
monstrance claim damages in conse¬ 
quence of the proposed vacation. In 
such a case, if the viewers find in 
favor of the proposed vacation, they 
may assess such damages as the 
party objecting may sustain.—Cook 
V. Quick, 26 N.E. 1007, 127 Ind. 477— 
Butterworth v. Bartlett, 50 Xnd. 537. 

In Zowa Code 1873 § 946, relating 
to the establishment of public high¬ 
ways by boards of supervisors, and 
providing that the board **may make 
such establishment, vacation, or al¬ 
teration, conditioned upon the pay¬ 
ment in whole, or in part, of the 
damages awarded, or expenses in re¬ 
lation thereto,” does not confer a 
right to damages for vacation of a 
public highway.—Grove v. Allen, 61 
N.W. 175, 92 Iowa 619—Brady v. 
Shinkle. 40 Iowa 576. 

Zn. I^OTListajaia, under Rev.St.l870 § 
3369, parish is liable for damage to 
any person resulting when police 
jury undertakes to repair road with¬ 
out pursuing statutory forms, re¬ 
gardless of whether owner consents 
thereto.—^De Moss v. Police Jury of 
Bossier Parish, 118 So. 700, 167 La. 
S3, 68 A.L.R. 336, reversing and con¬ 
forming to 120 So. 137, 9 La.App. 
215. 

Xa. »rew Sampshixe Gen.St. c 65 § 
3 makes it the duty of the com¬ 
missioners to assess the damages in 
the case of a discontinuance, and 
they should proceed in substantially 
the same manner as when land is 
taken for the laying out of a high¬ 
way.—Candia v. Chandler, 58 N.H. 
127. 

Zn ZTew York Ii.1867 c 697, .au¬ 
thorizing the payment of damages 
caused by the closing of any street, 
avenue, or road laid out on the map 
of the city of New York within a 
specified district was not confined to 
such streets and avenues laid out 
under L.1807 c 115.—^In re Barclay, 
91 N.T. 430. 

Zn Peunsylvaaila 

<1) Unless a landowner has a 
statutory right to damages result¬ 
ing from a vacation of a highway, he 
is not entitled thereto.—^Heil v. Al¬ 
legheny County, 199 A. 341, 330 Pa. 
449—^Nocton v. Pennsylvania R. Co., 
32 Pa.Super. $55. 

(2) Act of May 3, 1855, did not au¬ 
thorize damages for vacation of a 
highway.—^In re Limestone Township 
Road, 44 P&Co. 267. 


(3) Act of May 16, 1891, P.L. 75, 
contained no express grant to prop¬ 
erty owners of the right to damages 
for the vacation of a highway, nor 
any clear implication of an intent 
to make such a grant.—Howell v. 
Morrisville Borough, 61 A. 932, 212 
Pa. 349—Nocton v. Pennsylvania R. 
Co., supra. 

(4) The Special Act of May 9, 
1871, P.L. 639, relating to road law 
procedure in Montgomery county, did 
not give the right to recover dam¬ 
ages for the vacation of roads or 
streets in that county.—^Nocton v. 
Pennsylvania R. Co., supra. 

<5) The fact that the street was 
vacated on the petition of the par¬ 
ties benefited thereby did not change 
the result.—^Nocton v. Pennsylvania 
R. Co., supra. 

(6) Act of June 27, 1913, P.L. 
633, allowed damages to one in¬ 
jured by the vacation of a public 
road and provided that such damages 
should be paid as were provided for 
In existing laws.—In re Liberty 
Township Road, 28 Pa.Dist. 98, 46 
Pa.Co. 376. 

(7) Where a railroad company has 
a street vacated because its right of 
way crosses such street, although It 
has previously maintained a place 
for public crossing, compensation 
must be paid, under a contract with 
the municipality that In return for 
the vacation of the street the com¬ 
pany assumed all liability arising 
from the vacation, and where lia¬ 
bility is imposed by statute.—Don¬ 
nelly V. Public Service Commission 
of Pennsylvania, 112 A. 160, 268 Pa. 
345. 

(8) Moreover, where subsequent to 
the vacation the company in elevat¬ 
ing its tracks uses an additional part 
of the street for retaining walls, 
property owners are entitled to com¬ 
pensation for such injury.—^Donnel¬ 
ly V. Public Service Commission of 
Pennsylvania, supra. 

Za Texinessee Code § 403,- relating 
to the method of conducting suits 
against counties, conferred no new 
liabilities and could not be invoked 
to sustain an action against a county 
for damages caused by acts of the 
county oflicials in laying off and 
afterward closing a public road.— 
White’s Creek Turnpike Co. v. David¬ 
son County, 14 Lea 73. 

Xn WlsooBsSai, under Rev.St.l898 § 
1270 providing that in case an own-, 
er fails to agree with the supervisors 
as to the compensation’ he is to re¬ 
ceive they shall, at the time of mak¬ 
ing the order of discontinuance, as- 
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sess his damages, a failure to award 
or secure a waiver or release of dam¬ 
ages, and to file an award with the 
order of discontinuance, vitiates the 
proceedings therefor.—Schroeder v. 
Klipp, 97 N.W. 909, 120 Wis. 245. 

98. Kan.—Coffey County Com’rs v. 
Venard, 10 Kan. 96. 

Ky.—Chenault v. Collins, 159 S.W. 
834, 155 Ky. 312—Bradbury v. Wal¬ 
ton, 21 S.W. 869, 94 Ky. 163. 
Former rule in Iowa see the juris¬ 
dictional note under the following 
text. 

ITacBtloii of road does not take any 
person’s private property; It leaves 
the property of Individuals Just as 
though no road had ever been es¬ 
tablished. If a person Owns the 
land over which the road runs, his 
rights and privileges are increased 
by the vacation of the road. Instead 
of being diminished; if he does not 
own the land over which it runs, 
then, of course, no property of his 
can be taken from him.—Coffey 
County Com'rs v. Venard, 10 Kan. 
95. 

99. Kan.—Coffey County Com’rs v. 
Venard, supra. 

1. Ga.—Wilson v. Newton County, 
76 S.E. 648, 11 Ga.App. 816. 

20 C.J. p 703 note 11. 

Zn Zowa 

(1) Early cases recognized the dis¬ 
tinction as to the effect of vacation 
of streets and of highways.—^Long v. 
Wilson, 93 N.W. 282, 119 Iowa 267, 
97 Am.S.R. 315, 60 L.R.A. 720—Brady 
v. Shinkle, 40 Iowa 576. 

(2) Compensation was not permit¬ 
ted in the case of the vacation of ai> 
highway, for the reason that the in¬ 
jury was deemed not special but 
common to the public generally.— 
Sullivan v. Robbins, 80 N.W. 340, 109 
Iowa 235—20 C.J. p 701 note 95 [e] 
( 1 ). 

(3) Under this rule an irregularity 
in the appointment of appraisers in 
proceedings for that purpose was 
held immaterial.—^McKinney v. Bak¬ 
er, 69 N.W. 683, 100 Iowa 362. 

(4) Subsequently these cases have 
been overruled, and the distinction Is 
not now recognized.—Prymek v. 
Washington County, 296 N.W. 467 
i —Furgason v. Woodbury County, 237 
N.W. 214, 212 Iowa 814—McCann v. 
Clarke County, 127 N.W. 1011, 149 
Iowa 16, 36 L.R.A.,N.S., 1116. 

(5) Compensation is now allowed 
on the theory that the landowner 
suffers a special damage separate and 
distinct from that suffered by the 
general public.—^Magdefrau v. Wash- 
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Authorities are conflicting as to whether compensation 
is required for injury to abutting land resulting from the 
closing of a street or highway so as to cut off access. 
When compensation is allowed, the injury must be special. 
Landowners whose property does not abut on the part of 
the street or highway closed usually, but not always, 
cannot recover compensation when they have another 
but more inconvenient access. In sorhe Jurisdictions the 
property must be within the block closed. Although there 
is contrary authority, as where the injury is not deemed 
special, where the closing places property in a cul de sac 
compensation is allowed. Nonabutting property owners 
cannot recover compensation for the closing unless their 
access is entirely cut off or is materially impaired, it 
has been held that an injury to easements of light and 
aii;', resulting from a closing under proper authorization, 
is not compensable. 

While the owner of a lot abutting on a public 
street has the same right to the use of the street 
that rests in the public, he at the same time has oth¬ 
er rights which are special and peculiar to him and 
the right of ingress and egress is one of them, as 
discussed in the C.J.S. title Municipal Corporations 
§ 1701, also 44 C.J. p 942 note 29-p 943 note 35, and 


§ 126 

§ 1703, also 44 C.J. p 943 note 47-p 946 note 68. 
This rule applies as well to an owner of land abut¬ 
ting on a highway, discussed in the C.J.S. title High¬ 
ways § 141, also 29 C.J. p 547 note 62-p 548 note 77. 
Further, as stated supra § 105, the right of access 
is appurtenant to his lot and is private property; 
to destroy that right is to damage his property, and 
when this is done for the public good j'ust compen¬ 
sation must be made therefor. When, therefore, a 
person owns land which abuts on a portion of a 
street or highway which is vacated, so that access 
to the land is shut off, he is entitled to compensa¬ 
tion,-2 but there is authority to the contrary,3 espe¬ 
cially when the access from all directions is not 
absolutely cut off,^ as where another road is sub¬ 
stituted for the one vacated.® Where, as before 
stated, compensation is required, the right thereto 
exists, although the abutting owner is given access 
to his premises by another street.® The injury sus¬ 
tained must be special and the owner cannot recover 
for damage suffered in common with the rest of 
the community.^ 


ington County, 293 N.W. 574, 676—20 
C.J. p 701 note 96 [e] (2). 

(6) After the repudiation of the 
distinction as to vacation of streets 
and highways a decisioh was given 
which cited some of the earlier cases, 
but made no reference to the cases 
announcing a contrary doctrine, to 
the effect that the vacation of a 
highway “affords no basis for a 
claim of damages.”—^Heery v. Rob¬ 
erts, 170 N.W. 405, 186 Iowa 61. 

(7) However, it has been pointed 
out that this decis^'on was modified 
on rehearing in Heery v. Roberts, 
172 N.W. 161, 186 Iowa 61, reaffirm¬ 
ing the present rule.—Magdefrau v. 
Washington County, supra. 

(8) The board of county super¬ 
visors has Jurisdiction to allow dam¬ 
ages for the vacation of a road 
where claim for damages is filed by 
an abutting landowner suffering 
special damages, within time pre¬ 
scribed by the board’s notice to land- 
owner to file objections and claim 
for damages.—^Magdefrau v. Wash¬ 
ington County, supra. 

2. Kan.—Bolmar v. City of Topeka, 
252 P. 229, 122 Kan. 272. 

Ky.—Illinois Cent. R. Co. v. Ward, 
35 S.W.2d 863, 287 Ky. 478. 

Miss.—Goldstein v. Board of Levee 
Com’rs, 140 So. 721, 165 Miss. 724 
—City of Jackson v. Wright, 119 
So. 315, 151 Miss. 829. 

Ohio.—^McQuigg v. Culllns, 47 N.B. 

595, 56 Ohio St. 649. 

Or.—Cooke v. City of Portland, 298 
P. 900, 136 Or. 233. 

Tex.—Texas Co. v. Texarkana Mach. 
Shops, Civ.App., 1 S.W.2d 928— 


Dallas Cotton Mills v. Industrial 
Co., Civ.App., 252 S.W. 821. 

Wash.—Young v. Nichols, 278 P. 159, 
152 Wash. 306—^Pry v. O’Leary, 252 
P. Ill, 141 Wash. 465, 49 AL.R. 
1249. 

20 C.J. p 701 note 95. 

Jbimitatlon on statutory power to va¬ 
cate 

Statute giving city right to grant 
or withhold approval of proposed 
vacation of street or alley, if com¬ 
plied with, is effective, unless Just 
compensation is due.—Chichester v. 
Kroman, 128 So. 166, 221 Ala. 203. 
Buie limited to vacation for public 
nse 

Wash.—^Pry v. O’Leary, 252 P. Ill, 
141 Wash. 466, 49 A.L.R. 1249. 
Vacation of alley gives the abut¬ 
ting owner a right to compensation 
for special damages sustained. 

Ky.—Illinois Cent. R. Co. v. Ward, 
35 S.W.2d 863, 237 Ky. 478. 

Mich.—^Burton v. Freund, 220 N.W. 

672, 243 Mich. 679. 

20 C.J. .p 701 note 95 Caj. 

3. N.J.—Coombs V. Atlantic City R. 
Co., 126 A, 606, 96 N.J.Bq. 709— 
Burns Holding Corporation v. State 
Highway Commission, 150 A.. 768, 
8 N.J.Mlsc. 452, affirmed 154 A. 
628, 108 N.J.Law 401. 

Pa.—Titusville Amusement Co. v. 
Titusville Iron Works Co., 134 A 
481, 286 Pa, 561—Case of Smith, 
11 Pa.Dist. & Co. 475. 

20 C.J. p 701 note 96. 

4. U.S,—Lockwood v. City of Port¬ 
land, C.C.AOr., 288 P. 480. 

Mich.—Tomaszewskl v. Palmer Bee 
Co., 194 N.W. 571, 223 Mich. 665. 
20 C.J. p 702 note 97. 
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I 5. Pa—^Rockafeller v. Northern 
j Cent. R. Co., 61 A. 960, 212 Pa. 
I 485. 

! 20 C.J. p 702 note 98. 

I 

6. N.T.—^In re William and North 
i William Sts. in City of New York, 

177 N.Y.S. 318, 188 App.Div. 668, 
appeal dismissed In re Corporation 
Counsel of City of New York, 126! 
N.E. 904, 228 N.Y. 523. 

20 C.J. p 702 note 1. 

7. U.S.—Clayton & Lambert Mfg. Co. 
V. City of Detroit, D.C.Mich., 34 F. 
2d 303. 

Colo.—Denver Union Terminal Ry. 
Co. V. Glodt, 186 P. 904, 67 Colo. 
115, followed in Denver Union Ter¬ 
minal Ry. Co. V. Freund, 186 P. 
909, 67 Colo. 363. 

Ill.—^DaviS V. City of Chicago, 8 N. 

E.2d 378, 290 IU.App. 244. 

Mass.—Wine v. Commonwealth, 17 
N.E.2d 545, 301 Mass. 451, 120 A. 
L.R. 889. 

Minn.—In re Hull. 204 N.W. 684V 
163 Minn. 439, 49 AL.R. 320, re¬ 
hearing denied 205 N.W. 613, 163; 
Minn. 439, 49 A.L.R. 320. error dis¬ 
missed Breen v. Hull, 48 S.Ct. 33, 
275 U.S. 491, 72 L.Ed. 390. 

Va.—City of Lynchburg v. Peters. 

157 S.B. 769, 166 Va. 40. 

W.Va—^Richmond v. City of Minton. 

185 S.B. 411, 117 W.Va. 223. 

20 C.J. p 702 note 2. 
imdez ooxustltntional xeqniremMit 
Constitutional provision requiring 
Just compensation for private prop¬ 
erty taken or damaged for public 
use applies to special damages from 
vacating of public highway,—^Lowell 
V. Buffalo County, 242 N.W. 452, 123 
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The owner of property not abutting on that part 
of a street or highway vacated is generally held not 
entitled to damages if his lot is still accessible from 
that part of the way not vacated, or from other pub¬ 
lic wrays, although it necessitatjes a more circuitous 


route.^ Some authorities, however, have held that 
a lot owner is entitled to damages if a part of the 
street on which his lot abuts, but not in front there¬ 
of, is vacated so as to impair his means of access 
or to depreciate the value of the property.^ In oth- 


Neb. 194—^Lowell v. Buffalo County, 
230 KW. 842. 119 Neb. 776. 

Private Interests 

If a discontinuance of a highwaj- 
results in damage to private inter¬ 
ests compensation must be made to 
the parties damaged.—Bamberger 
Electric H. Co. v. Public Utilities 
Commission of Utah, 204 P. 314, 59 
Utah 351. 

8. Ala.—Chichester v. Eroman, 128 
So. 166, 221 Ala. 203—Jackson v. 
Birmingham Foundry & Machinery 
Co., 45 So. 660, 154 Ala. 464. 

Conn.—Micone v. City of Middle- 
town, 149 A. 408, 119 Conn. 664— 
Kachele v. Bridgeport Hydraulic 
Co., 145 A. 756. 109 Conn. 151, cit¬ 
ing Corpus Jnils. 

Ky.—Davis v. City of Paducah, 281 
S.W. 158, 213 Ky. 407. 

Md.—Brehm v. Tabler, 5 A.2d 820, 
176 Md. 411. 6 A.2d 378, 176 Md. 
411—^Krebs v. Uhl, 154 A. 131, 160 
Md. 5S4. 

Mass.—Hammond v. Worcester 
County. 28 N.E. 902, 154 Mass. 
509. 

Mich.—Tomaszewski v. Palmer Bee 
Co., 194 N.W. 571, 223 Mich. 565. 
Miss.—Town of Wesson v. Swinney, 
no So. 669, 144 Miss. 867. 

N.Y.—^Dwomick v. State, 297 N.T.S. 
409, 251 App.Div. 675, reversing, 
Ct.Cl., 280 N.T.S. 188, 155 Misc. 
458, and affirmed 28 N.E.2d 21, 283 
N.Y. 597. 

Utah.—Hoblnett v. Price, 280 P. 736, 
74 Utah 512. 

Va.—City of Richmond v. Klngsland 
Land Corporation, 162 S.E. 194, 
167 Va. 619—City of Lynchburg v. 
Peters, 167 S.B. 769, 156 Va. 40. 

20 C.J. p 702 note 4. 

Absence of damage 
Owner of lot abutting on open 
portion of street was not “damaged,” 
within constitutional provision re¬ 
garding taking property for public 
use, where city closed part of street 
and established playground.—City of 
Lynchburg v. Peters, 157 S.E. 769, 
156 Va. 40. 

^‘Ancient street” doctrine inapplica¬ 
ble 

(1) That streets existed in pres¬ 
ent location for seventy-five years is 
not sufficient to charge defendant 
with liability under doctrine of “an¬ 
cient street,” since the rule is not 
based on fact that streets have ex¬ 
isted for a long time, but is invoked 
when it appears that common gran¬ 
tor owning land comprising street 
in question as well as property in 
question and other lots b«.g given 


deeds to lots bounding them by 
street, thereby not only dedicating 
the street to public use but at same 
time creating private easements in 
the street, which cannot be taken 
without compensation.—Dwornick v. 
State, 297 N.T.S. 409, 251 App.Div. 
675, reversing, Ct.Cl., 280 N.T.S. 188, 
153 Misc. 458, and affirmed 28 N.E.2d 
21. 283 N.Y. 597. 

(2) Where claimant is not cut off 
short of next intersecting street, it 
is doubtful that any rights to dam¬ 
ages arose under “ancient street” 
rule.—^Dwornick v. State, supra. 

WlLera role damnnxu absque in¬ 
juria applies, there can be no taking. 
—Tomaszewski v. Palmer Bee Co., 
194 N.W. 571, 223 Mich. 565. 
Sstablishmeut of playground 
City had right to close streets and 
establish playground without incur¬ 
ring liability to owner of property 
abutting on open portion of street. 
—City of Lynchburg v. Peters, 157 
S.B. 769, 156 Va. 40. 

Act authorizing manufacturing 
corporation to close portion of cer¬ 
tain street and to use the closed 
portion was not violative of con¬ 
stitution requirement of compensa¬ 
tion, as against a lot owner, where, 
notwithstanding such closing of the 
street, there remained to him a con¬ 
venient and reasonable outlet to 
neighboring thoroughfares.—Jackson 
V. Birmingham Foundry & Machin¬ 
ery Co., 45 So. 660, 154 Ala. 464. 

Coxistruotiou of highway at owner's' 
expense 

Where a bridge which had existed 
for many years gave plaintiffs the 
only access to their farm, the dep¬ 
rivation of property which would re¬ 
sult from the removal of the bridge 
was not avoided by the action of the 
county commissioners in giving 
plaintiffs access by means of a road 
established under a statute requiring 
plaintiffs to pay the expenses of a 
proceeding and cost of maintenance. 
—Sample v. Board of Com'rs of Jef¬ 
ferson County, 196 P. 440, 108 yar, 
498. 

a. Colo.—^Denver Union Terminal 
Ry. Co. v. Glodt, 186 P. 904, 67 
Colo. 115, followed in Denver Un¬ 
ion Terminal Ry. Co. v. Freund, 
186-P. 909, 67 Colo. 363. 

Ill.—Davis V. City of Chicago, 8 
N.E.2d 378, 290 IlLApp. 244. 

N.J.—Coombs V. Atlantic City R. 

Co., 126 A. 606, 96 N.J.Eq. 709. 

Pa.—^Bodemer v. Northampton Coun¬ 
ty, 101 Pa.Super. 492. 

20 C.J. p 702 note 5. 
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Dangerous egress 

(1) Where the closing of a street 
west of the square in which plain¬ 
tiffs' lots were located cut off all ac¬ 
cess from plaintiffs' property to 
streets leading to the .business sec¬ 
tion of the town In the direction 
plaintiffs had been accustomed to 
use, which was the most convenient 
way of reaching such business sec¬ 
tion, and the closing of other streets 
resulted in leaving only an inade¬ 
quate and dangerous way for egress 
on a street occupied by a viaduct, 
plaintiffs sustained such special 
damages as entitled them to com¬ 
pensation from defendant terminal 
company for the closing of such 
streets.—^Denver Union Terminal 
Ry. Co. V. Glodt. 186 P. 904, 67 Colo. 
115, followed in Denver Union Ter¬ 
minal Ry. Co. v. Freund, 186 P. 909, 
67 Colo. 363. 

(2) The owner of property abut¬ 
ting on public street closed by con¬ 
struction of viaduct under railway 
tracks was entitled to damages, 
where fifteen-foot way around ob¬ 
struction provided as means of in¬ 
gress and egress was more cir¬ 
cuitous, and more dangerous, than 
street had been before construction 
of viaduct.—Chicago R. I. & P. Ry. 
Co. V. Hughes, 71 P.2d 693, 180 Okl. 
604. 

(3) Intervening street, in order to 
cut off property owner's claim for 
damages to property abutting on 
closed street, must be in reasonably 
safe condition for traveling.—City 
of Jackson v. Wright, 119 So. 316, 
151 Miss. 829. 

Duty in contracting for closing 
street 

City, in contracting with railway 
to close street leading‘ from main 
thoroughfare to property fronting on 
navigable river, was bound to take 
into consideration fact that- effect 
of closing street was to diminish ac¬ 
cessibility' of property to and from 
other parts of city.—Davis v. City 
of Chicago, 8 N.E.2d 378, 290 Ill. 
App. 244. 

Statutory liability 

In neither act of May 28, 1913, P. 
L. 368; Pa.St.1920 §§ 15817-15821, 
nor act of June 27, 1913, P.L. 633: 
Pa.St.l920 § 19397, providing for 
damages to owners of lands injured 
by laying out, opening, widening, va¬ 
cating, etc., of roads, streets, lanes, 
or changing grades thereof, is the 
damage confined to land which abuts 
on the vacated part of k street, in 
view of the words “owner, or owners 
of property afcutting thereon,” of 



29 C.J.S, 


EMINENT DOMAIN 


er cases it has been held that damages are not re¬ 
coverable for consequential injuries to a lot result¬ 
ing from the vacation of a street beyond the block 
in which such lot is located.^® However, although 
there is contrary authority,as where the injury is 
not deemed special ,12 if access is cut off in one di¬ 
rection by the closing of a street or highway any¬ 
where between land and the next intersection, leav¬ 
ing the lot in a cul de sac, compensation must be 
made,13 even though his property has access to an¬ 
other street or highway.i^ 

Property owners whose lands do not abut on the 
street or highway vacated are not entitled to com¬ 
pensation, even though access may be rendered 
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more circuitous and difficult,!® even a nonabut¬ 
ting owner has been held to have a right to compen¬ 
sation if his right of access is entirely cut off,!® 
or is impaired to a substantial degree.!^ 

Where the vacation constitutes an interference 
with the abutting landowner’s easements of light, 
view, and air, he is entitled to compensation,!® but 
the abutting owner cannot recover for obstruction 
of light and air where that portion of the street on 
which his lot abuts has been discontinued by proper 
authority.!® 

c. Discontinuance or Abandonment 

Except when authorized by statute, connpensation is 


Act of June 27, 1913, § 1. Pa.St.1920, 
§ 15817, being the exact words of 
Act of May 24. 1878, P.L. 129.—Hed¬ 
rick V. City of Harrisburg, 122 A. 
281, 278 Pa. 274—Bodemer v. North¬ 
ampton County, 101 Pa.Super. 492. 

10. Pa.—In re Vacation of Ruscomb 
St., 14 Pa.Dist. 177, 31 Pa.Go.‘ 51, 
affirmed In re Ruscomb St., 30 Pa. 
Super. 476, modified on other 
ground Ruscomb St., 33 Pa.Super. 
148. 

20 C.J. p 703 note 6. 

11. Ohio.—^New York, C. & St. L. R. 
Co. V. Bucsi, 190 N.E. 662, 128 Ohio 
St. 184, 93 A.L.R. 632. 

12. N.T.—Llcht V. State, 298 N.T.S. 
136, 251 App.Div. 524, modifying 
291 N.T.S. 726, 161 Misc. 149, mod¬ 
ified on other grounds 14 N.E. 2d 
44, 277 N.Y. 216, reargument de¬ 
nied 17 N.E.2d 144, 278 N.Y. 733. 

Ohio.—New York, C. & St. L. R. Co. 
V. Bucsi, 190 N.E. 562, 128 Ohio 
St. 134, 93 A.L.R. 632. 

Ibiplied covenant Inapplicable 
Rule that, when realty is pur¬ 
chased with reference to a map 
showing that it abuts on a street 
open at each end, there is a cov¬ 
enant running with the land, that 
street shall be kept open at each 
end at least until it intersects an¬ 
other street or public way, does not 
apply to lands in the open country 
which abut on highways long estab¬ 
lished by user, so as to have the 
block rule apply and require an ex¬ 
it at each end of the highway on 
which premises abut, at least to a 
usable intersecting highway.—Licht 
V. State, 298 N.T.S. 136, 251 App.Div. 
524, modifying 291 N.T.S. 726, 161 
Misc. 149, modified on other ground 
14 N.E.2d 44, 277 N.Y. 216, reargu¬ 
ment denied 17 N.E.2d 144, 278 N.Y. 
733. 

13. Neb.—In re Platte Valley Pub¬ 
lic Power & Irrigation Dist, 273 
N.W. 268, 132 Neb. 822-i,owell v. 
Buffalo County, 242 N.W. 452, 123 
Neb. 194—Lowell v. Buffalo Coun¬ 
ty, 280 N.W. 842. 119 Neb. 776. 


N.C.—Hiatt V. City of Greensboro. 

160 S.E. 748, 201 N.C. 515. 

Or.—Cooke v. City of Portland, 298 
P. 900, 136 Or. 233. 

20 C.J. p 703 note 7. 

Coxpns Juris text role is quoted 
or cited but held inapplicable to 
the particular facts. 

Conn.—Kachele v. Bridgeport Hy¬ 
draulic Co., 145 A. 756, 758. 109 
Conn. 151. 

Tex.—City of El Paso v. Sandfeld- 
er, CIv.App.. 118 S.W.2d 950, 953, 
error dismissed. 

14. OkJ.—Atchison, T. & S. F. Ry. 
Co, V. Terminal Oil Mill Co., 71 
P.2d 617, 180 Okl. 496. 

16. Cal.—City of Stockton v. El- 
lingwood, 275 P. 228, 96 CaLApp. 
708. 

Minn.-In re Hull, 204 N.W. 534, 163 
Minn. 439, 49 A.L.R. 320, rehear¬ 
ing denied 205 N.W. 613, 163 Minn. 
439, 49 A.L.R. 320, and error dis¬ 
missed Breen v. Hull, 48 S.Ct. 33, 
275 U.S. 491, 72 L.Ed. 390. 

Or.—Cooke v. City of Portland, 298 
P. 900, 136 Or. 233. 

Pa.—^Apple V. City of Philadelphia, 
157 A. 325, 103 Pa,Super. 458. 

Tex.—Lee v. City of Stratford, 81 
S.W.2d 1003, 125 Tex. 179—Bowers 
V. International-Great Northern 
R. Co., Civ.App., 286 S.W. 590— 
Dallas Cotton Mills v. Industrial 
Co., Civ-App., 252 S.W. 821. 

In Indiana, under Rev.St.l894 § 
6746, authorizing a remonstrance for 
damages by a landowner through 
whose land the .highway runs, the 
statutory right is not given persons 
not abutting owners.—^Brandenburg 
V. Hittel, 45 N.E. 45, 16 Ind.App. 
224, 

Lot not abutting 

Lot opposite end of vacated street 
intersecting street on which proper¬ 
ty fronted did not “abut** first-men¬ 
tioned street, as respects owner’s 
right to compensation.—Cooke v. 
City of Portland, 298 P. 900, 136 Or. 
233. 


Test for determining abutting prop¬ 
erty 

Whether property abuts on street 
vacated by city ordinance, so as to 
entitle owner to recover damages 
from city, depends on whether it 
would be subject to street improve¬ 
ment assessments on equitable and 
proportionate basis provided for by 
statutes.—Lee v. City of Stratford, 
81 S.W.2d 1003, 125 Tex. 179. 

Effect of vacation 
Vacation of street intersecting 
street on which plaintiff’s property 
abutted is not a “taking” of prop¬ 
erty entitling plaintiff to compensa¬ 
tion, notwithstanding ravine at end 
of plaintiff’s street required plaintiff 
thereafter to take circuitous route. 
—Cooke V. City of Portland, 298 P. 
900, 136 Or. 233. 

1©. Ala.—Chichester v, Kroman, 128 
So. 166, 221 Ala. 203. 

Colo.—Denver Union Terminal Ry. 
Co. V. Glodt, 186 P. 904, 67 Colo. 
115, followed in Denver Union Ter¬ 
minal Ry. Co. V. Freund, 186 P. 
909, 67 Colo. 363. 

N.H.—Candia v. Chandler, 58 N.H. 

127—In re Concord, 50 N.H. 530. 
Or.—Cooke v. City of Portland, 298 
P. 900, 136 Or. 233. 

20 C.J. p 703 note 8. 

17. Colo.—^Denver Union Terminal 
Ry. Co. V. Glodt, 186 P. 904, 67 
Colo. 115, followed in Denver Un¬ 
ion Terminal Ry. Co. v. Freund, 
186 P. 909, 67 Colo. 363. 

Test 

Test of property owner’s right to 
damages for closing of street is not 
whether property abuts on street, 
but whether there is special in¬ 
jury. 

U.S.—Coy V. City of Tulsa, D.C.Okl., 
2 F.Supp. 411. 

Or.—Cooke v. City of Portland, 298 
i P. 900, 136 Or. 233. 

118. Wash.—^Fry v. O’Leary, 252 P. 
Ill, 141 Wash. 466, 49 A.L.R. 1249. 

-19. N.Y.—Egerer v. New York Cent. 

I & H. R. R. Co., 2 N.T.S. 69. 


949 



§ 126 


EMINENT DOMAIN 


29 C.J.S. 


not allowed for the mere discontinuance of a highway. 
However, an abandonment of a street or highway, de* 
stroying a landowner's easement of access, Is compensa¬ 
ble, unless the injury is merely inconvenience. 

The mere discontinuance of a highway, without 
closing it, does not entitle the owner of the land 
through which it passes to compensation ,20 unless 
the right to compensation is given by statute .21 

Where an abandonment of a street or highway 
destroys the easement of access of an abutting land- 
owner, he is entitled to compensation .22 The per¬ 
manent abandonment of a street at a distance from 
the property entitles the owner of the property to 
compensation, if his ingress and egress are de¬ 
stroyed,2S but where such abandonment results in 
mere inconvenience, compensation is not allowa- 
ble.24 

d. Alteration 

A landowner who receives special injury by reason 
of the widening or narrowing of a street is entitled to 
compensation. Similarly, the taking of land for the 
widening of a highway is compensable. 

Widening25 or narrowing2® a street on which a 
lot abuts entitles the owner to compensation if he 
is specially injured thereby. Thus a landowner who 
is injured by reason of the widening of a street is 
entitled to compensation even though the improve¬ 
ment is not in front of his property.2'? An abutting 
owner is entitled to compensation for land taken for 


widening a highway,22 and where an alteration of 
a public highway causes damages to private inter¬ 
ests, compensation must be paid.29 

e. Belocation 

in some Jurisdictions landowners have a statutory 
right to compensation for injuries resulting from a re¬ 
location of a highway, but the right is limited to com- 
pensatlon for the land taken. In other Jurisdictions con¬ 
sequential injuries resulting from the relocation are re¬ 
coverable. 

In some jurisdictions abutting landowners have a 
statutory right to compensation for injuries result¬ 
ing from a relocation of a highway,2® although the 
right is limited to compensation for an actual ap¬ 
propriation of land ,21 and it has been held that in 
the absence of such statute relocation does not en¬ 
title the landowner to compensation .22 In other ju¬ 
risdictions the landowner is entitled to consequential 
damages resulting from the relocation.23 

f. Private Way 

A landowner whose property is connected with ar 
street by a private way may be an abutting landowner 
so as to be entitled to cpmpensation for the closing of 
the street. Compensation is not ailowable for Injuries 
resulting from the closing of a private crossing. 

One who has a private right of way connecting, 
his premises with a public street is an abutter on 
the street by means of the private right of way, and 
a discontinuance of the street causes him a peculiar 


20 . Ga.—^HufC V. Donehoo. 34 S.!Ei. 
1035, 109 Ga. 638—Shellnut v. Car- 
roll County, 117 S.E. 333, 30 Ga. 
App. 200. 

Mont.-r-State v. Hoblitt, 288 P. 181, 
87 Mont. 403. 

20 C.J. p 702 note 3. 

21. Xn ITew Tor^ under Ii.l890 p 
1192 c 668 I 80. amended by L.1904, 
p 985 c 387 § 1, authorizing the com¬ 
missioners of highways to discon¬ 
tinue a useless highway on filing 
with the order a release from dam¬ 
ages from the owners of lands af¬ 
fected, only those lands are affected j 
whose owners are entitled to dam¬ 
ages, and only those are entitled 
to damages who own lands adja¬ 
cent to which the discontinued high¬ 
way ran.—^People ex rel. Bushnell v. 
Newell. 115 N.T.S. 399, 131 App.Div. 
655. 

22. Miss.—^Jackson v. Monroe Coun¬ 
ty, 86 So. 769, 124 Miss. 264. 

23. W.Va.—^Richmond v. City of 
Hinton, 185 S.B. 411, 117 W.Va. 
223. 

24i Tex.—City of El Paso v. Sand- 
felder, Civ.App., 118 S.W.2d 950, 
error dismissed. 

W.Va.—^Richmond v. City of Hinton. 
185 S.H 411, 117 W.Va. 223. 


, 25- Okl.—City of Tulsa v. Hindman, 
261 P. 910, 128 Okl. 169, 65 A.L.R. 
891. 

Pa.—^Ryman v. Girard Borough, 73 
Pa-Super. 57. 

Tex.—City of San Angelo v. Neilon, 
Civ.App., 104 S.W.2d 896. 

Gonstructios. of wall of cut on 
right of way, in widening highway 
through town, at such an angle that 
erosion and gravitation caused abut^ 
ting property to cave In, amounted 
to taking of adjoining property to 
extent of erosion, entailing inciden¬ 
tal injury to remainder of realty 
for which property owner was enti¬ 
tled to compensation.—Town of. 
Oneida v. Hail, 105 S.W.2d 121, 21 
Tenn.App. 70. 

Subsequent ezeotion of building 
Where widening of a street inter¬ 
fered with a property owner’s use 
of his garage, which was built with¬ 
in his house, to such extent that 
garage could no longer be used for 
garaging purposes, property owner 
was entitled to cpmpensation 1- 
though grade was filled before erec¬ 
tion of garage.—In re Parkview 
(Galnsborg) Avenue in Borough of 
Bronx, City of New York, 14 N.T.S. 
2d 651. 

26 . Tenn.—City of Knoxville v. 
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I PhiUips, 36 S.W.2d 434, 435, 162 

I Tenn. 328, quoting Corpus Juris. 

20 C.J. p 703 note 16. 

27. Ga.—City of Atlanta v. Gore„ 
169 S.E. 776, 40 Ga.App. 70. 

22. N.C.—Quantz v. Concord, 64 R. 
B. 433, 160 N.C. 539. 

20 C.J. p 703 note 17. 

29. Pa.—^Petition of Llewellyn, 18. 
Pa.Dist. & Co. 484. 

Utah.—^Bamberger Electric R. Co. v- 
Public Utilities Commission of 
Utah, 204 P. 314, 59 Utah 351. 

30. Pa.—Puloka v. Commonwealth* 
185 A. 801, 323 Pa. 36. 

Sighway held relocated 

Pa.—^Puloka v. Commonwealth, su¬ 
pra. . 

31. Pa.—^Heil v. Allegheny County, 
199 A. 341, 330 Pa. 449. 

32. Cal.—People v. Gianni, 20 P.2d 
87, 130 Cal.App. 584. 

Pa.—^Penn Builders v. Blair County* 
153 A. 433, 302 Pa. 300, 76 A.L.R- 
850. 

Contra Petition of Llewellyn, 13 Pa. 
List & Co. 484. 

33. La.—^Louisiana BUghway Com¬ 
mission V. Treadaway, App., 173 
So. 209, affirmed Louisiana High¬ 
way Commission v. Treadway, 175 
So. 94. 
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injury.34 However, the relocation of a private way 
does not entitle the permissive user to compensa- 
tion.3® Likewise, the closing of a private crossing 
hy public authorities, subject to easements and con¬ 
tractual rights, is not a taking so as to require com- 
pensation,^® particularly as to nonabutting own- 
ers,^"^ and compensation is not allowed because of 
the closing of a private way and crossing by reason 
of proper construction of improvements.^S 

§ 127. Injury to Franchise 

A franchise is not “taken” where Its exercise Is not 
interfered with. Unless a franchise is exclusive, It Is not 
appropriated by the grant of a similar franchise or the 
construction of a rival way or structure. 

The taking of property that merely injures a 


franchise, but does not interfere with the exercise 
of it, is not such a taking of property from the 
owners of the franchise as to require compensa- 
tion,39 but where the exercise of the franchise or 
the use of the property pertaining thereto is inter¬ 
fered with, compensation must be made.^® Where 
a franchise is not by its terms exclusive, the grant 
of a similar franchise, or the authorization of the 
construction of a rival way or structure is not a 
taking of the franchise, even though its value may 
be impaired or destroyed.^! Similarly, a privately 
owned public utility operating under a franchise 
granted by a municipality is not entitled to com¬ 
pensation for the injury done to it by the entry of 
the municipality into business in competition with 
it.42 The construction of a free bridge in compe- 


34. Iowa.—^Prymek v. WashingtoD 
County, 296 N.W. 467. 

Mass.—^Webster v. Lowell, 8 N.E. 
54, 142 Mass. 324. 

Mich.—^Beutel v. West Bay City Su¬ 
gar Co.. 94 N.W. 202, 132 Mich. 
587. 

Tenclng and payment of taxes 

The fact that driveway over land 
■of third party, used by landowner to 
Teach highway, was not fenced and 
owner did not pay the taxes thereon 
•did not establish that the owner's 
possession of the driveway was not 
“actual,” so as to preclude owner 
from recovering for damages re¬ 
sulting from vacation of the high¬ 
way on ground that owner did not 
have an easement by adverse pos¬ 
session over the third party’s land. 
—^Prymek v. Washington County, 
Iowa, 296 N.W. 467. 

Taxlation in nse of private way 
Where evidence established that 
for more than thirty years drive¬ 
way over land of third party was 
used by landowner and his predeces¬ 
sors to reach highway and that there 
was a gate at each end of driveway 
which was a clearly visible road¬ 
way, fact that each vehicle driven 
over driveway did not use exactly 
the same track as used by other 
vehicles, and that when main track 
got rutty or users came to stumps 
they turned out and made other 
tracks did not establish that the 
owner’s possession was not “actual,” 
so as to preclude owner’s recovery 
for damages resulting from vaca¬ 
tion of highway on grround that own¬ 
er did not have an easement by ad¬ 
verse possession over the, third par¬ 
ty’s land.—^Prymek v. Washington 
County, supra. 

35. Tex.—^Texas & N. O. R. Co. v. 
Davis, Civ.App., 60 S.W.2d 605. 

36. Cal.—City of San Mateo v. Rail¬ 
road Commission, 68 P.2d 713, 718, 
9 .Cal.2d 1. 


37- Cal.—City of San Mateo v. Rail¬ 
road Commission, supra. 

38. Pa.—Holmes & Holmes v. Pub¬ 
lic Service Commission, 79 Pa. 
Super. 374. 

Tex.—Texas & N. O. Ry. Co. v. 
Adams, Civ.App., 60 S.W.2d 609. 

39. Wash.—^Fix v. City of Tacoma, 
17 P.2d 699. 171 Wash. 196. 

20 C.J. p 703 note 20. 

40. N.T.—Waterford Electric Light, 
Heat & Power Co. v. State, 191 N. 
Y.S. 667, 117 Misc. 480. 

Ohio.—Western Union Tel. Co. v. 
Champion Electric Light Co., 9 
Ohio Dec. (Reprint) 540, 14 Cine. 
L.Bul. 527. 

20 C.J. p 704 note 21. 

Franchises as property for which 
compensation must be paid* see 
supra § 105. 

Measure and elements of damage see 
infra § 144. 

Necessitating new safety measures 

Where city constructed electric 
distribution plant to compete with 
that of privately owned company, 
and laid its lines so close to tlmt of 
utility as to require the latter to 
Install additional safety devices, 
such expense was an injury to prop¬ 
erty for which the utility was en¬ 
titled to compensation.—^Alabama 
Power Co. v. City of Guntersville, 183 
So. 396, 236. Ala. 503, 119 A.L.R. 429. 
Execution sale of franchise 
A statute authorizing the sale on 
execution of a franchise does not in¬ 
volve the taking of property for 
public use.—Simmons v. Worthing¬ 
ton, 49 N.E. 114, 170 Mass. 203. 

41. Ala.—^Alabama • Power Co. v. 
City of Guntersville, 177 So. 332, 
114 A.L.R. 181. 

20 C.J. p 704 note 23. 

If grant is exclusive in its terms 
compensation must be made.—^Louis¬ 
ville Gas Co. V. Citizens’ Gas Co., 
Ky., 6 S.Ct. 265, 115 U.S. 683, 29 L. 
Ed. 510—20 C.J. p 704 note 26. 
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Matter to be considered 

In i&roceeding by city of New York 
to condemn land between plaintiff’s 
lands and a river, condemnation 
court, in determining whether plain¬ 
tiff’s property, including plaintiff’s 
riparian and wharfage rights, was 
being taken or being interfered 
with, could consider effect of stat¬ 
ute empowering construction of an 
elevated highway on a margrinal 
street.—^Vanneck Realty Corporation 
V. City of New York, 19 N.Y.S.2d 
544, 259 App.Div. 461, appeal denied 
20 N.Y.S.2d 984, appeal granted. 

Since franchise for right of way 
is in its very nature exclusive, a 
dispossession of any portion thereof 
in actual use is a taking of the 
franchise pro tanto.—Fidelity Trust, 
etc., Co. V. Mobile St. R. Co., C»C. 
Ala., 53 P. 687. 

Bridge built near ferry 

(1) Owner of ferry franchise is 
not entitled to compensation for loss 
in value of franchise by reason of 
construction of nearby bridge. 

Ga.—State Highway Board v. Will- 
cox, 149 S.E. 182, 185, 168 Ga. 883, 
quoting Corpus Juris, and revers¬ 
ing Willcox V. State Highway' 
Board, 144 S.E. 214, 38 Ga.App. 
373, and conformed to 149 S.E. 432, 
40 Ga.App. 241. 

Me.—^Waukeag Perry Ass’n v. Arey, 
146 A. 10, 128 Me. 108. 

20 C.J. p 704 note 23 [b]. 

(2) But legislature can provide 
for compensaton for consequential 
damages to ferry.—^Waukeag Perry 
Ass'n V. Arey, supra. 

42. Ala.—Alabama Power Co. v. 
City of Guntersville, 177 So. 332, 
235 Ala. 136, 114 A.L.R. 181. 
Railroad 

U.S.—United R. Co. v. San Pran- 
cisco, D.C.Cal., 239 P. 987, afiirmed 
30 S.Ct. 361, 249 U.S. 517, 63 L.Ed. 
436. 

Electricity 

Ala.—^Alabama Po.wer Co. v. City of 
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tition with a toll bri(^e is not a taking of the fran¬ 
chise for the toll bridge.^® 

§ 128. Miscellaneous 

Miscellaneous matters other than those specifically 
considered in the preceding sections have been held to 
be or not to be a taking or injuring of property entitiing 
the owner to compensation. 

The general rule discussed supra § 110 that any 
destruction, restriction, or interruption of the com¬ 
mon and necessary use and enjoyment of property 
in a lawful manner may constitute a taking for 
which compensation must be made has been applied 
in many cases other than those which have already 


been specifically considered in §§ 114-127 supra, 
and under the particular circumstances it has been 
held that there has been such an appropriation or 
taking.^ ^ Conversely, under the circumstances of 
other particular cases, it has been held that, the 
requisite injury to, or interference with, property 
rights being absent, the rule requiring compensation 
was inapplicable.^^ 

Govermnental and regulatory statutes. Although 
claims for compensation for the taking of property 
are generally based on some physical act, the right 
to compensation is not limited to such cases, and 
various statutes which destroy, restrict, or interrupt 
the enjoyment of property have been held to be 


Guntersville. 177 So. 332. 235 Ala. 
136. 114 A.L.R. 181. 

43, U.S.—State of Oklahoma ex rel. 
King V. Handy. C.C.A.Okl., 71 P. 
2d 697, certiorari denied Handy v. 
State of Oklahoma ex rel. King, 
55 S.Ct. 126. 293 U.S. 610. 79 KEd. 
700. rehearing denied 55 S.Ct. 144, 
293 U.S. 631, 79 L.Ed. 716. 

44. Conn.—Stock v. Cox, 6 A.2d 346, 
125 Conn. 405. 

Mass.—Saltonstall v. New York 
Cent. R. Co., 130 N.E. 185, 237 
Mass. 391. ^ 

N.Y.—Banner Milling Co. v. State, 
191 N.Y.S. 143, 117 Misc. 33. 

Wash.—Coleman r. City of Everett, 
76 P.2d 1007, 194 Wash. 47. 

W.Va.—Javins v. City of Dunbar, 
157 S.E. 586, 110 W.Va. 271. 

20 C.J. p 671 note 19 [a], [c], p 673 
note 23 [a], p 674 note 29 [e] (2), 
(5)-(7). [f]. 

Compensation mnst be made for 

(1) Destruction of access to high¬ 
way.—Stock V. Cox, 6 A.2d 346, 125 
Conn. 405. 

(2) Improvement of street.—City 
of Brady v. Cox, Tex.Civ.App., 48 S. 
W.2d 511. 

(3) Installing coast defense bat¬ 
tery.—^Portsmouth Harbor Land & 
Hotel Co. V. U. S., 43 S.Ct. 135, 260 
U.S. 327, 67 L.Ed. 287, reversing 56 
Ct.Cl. 494. 

(4) Location of hospital for con¬ 
tagious diseases depreciating value 
of adjacent property—Oklahoma 
City V. Vetter, 179 P. 473, 72 Okl. 
196, 4 A.L,R. 1009. 

(5) Removal of bridge destroying 
access to plaintiff's property.—Sam¬ 
ple V. Board of Com'rs of Jefferson 
County, 196 P. 440, 108 Kan. 498. 

(6) Subway physically damaging 
buildings.—In re Locust St. Sub¬ 
way, 177 A. 599, 117 Pa.Super. 86, 
reversed on other grounds 179 A. 
741, 319 Pa. 161. 

4&. Miss.—State Highway Commis¬ 
sion V. Chatham, 161 So. 674, 173 
Miss. 427. 

N.D.—St. Paul Foundry Co. v. Bum- 


stad School Dist. No. 31 of Logan 
County, 295 N.W. 659. 

Pa.—Stoner v. County of Allegheny, 
86 Pittsb.Leg.J. 118. 

Wash.—Cook v. State. 74 P.2d 199, 
192 Wash. 602. 

Wis.—New Dells Lumber Co. v. Chi¬ 
cago. St. P., M. & O. Ry. Co., 268 
N.W. 243. 222 Wis. 264. 

20 C.J. p 671 note IS fa], p 669 note 
17 [b] (1). p 675 note 30 [gJ-Ci], 
p 702 note 4 [dl, p 669 note 17 

[fJ. 

Compensation, need not be made 
for: 

(1) Allowing lire to spread from 
garbage dump.—Miller v. City of 
Palo Alto, 280 P. 108, 208 Cal. 74. 

(2) Causing land to abut on side 
track instead of main line of rail¬ 
road.—Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

(3) Causing removal of property 
by taking warehouse.—Southern 
Products Co. V. U. S., 61 Ct.Cl, 801. 

(4) Change of grade on construc¬ 
tion of private street.—^Raleigh 
Court Corporation v. Faucett, 124 S. 
E. 433. 140 Va, 126. 

(5) Change of route of highway 
where owner not deprived of access. 
—Greer v. City of Texarkana, Ark., 
147 S.W.2d 1004. 

(6) Construction of bridge occa¬ 
sioning consequential damages.—^Del¬ 
aware River Joint Toll Bridge Com¬ 
mission, Pennsylvania-New Jersey, 
V. Colburn, 60 S.Ct. 1039, 310 U.S. 
419, 84 L.Ed. 1287, reversing Colburn 
V. Delaware River Joint Toll Bridge 
Commission, 8 A.2d 563, 123 N.J. 
Law 197, affirming Element v. Del¬ 
aware River Joint Toll Bridge Com¬ 
mission Pennsylvania-New Jersey, 
197 A. 896. 119 N.J.Law 600, cer¬ 
tiorari granted Delaware River Joint 
Toll Bridge Commission v. Colburn, 
60 S.Ct 386, 308 U.S. 549, 84 L.Ed. 
462. 

(7) Erection of fire station.—City 
of Dallas v. Lawler, Tex.Civ.App., 
287 S.W. 137. 


(8) Establishment of aircraft 
proving ground.—Clark v. U. S., 59 
CtCl. 940. 

(9) Establishment of building 
lines.—Bissell v. Town of Bethel, 155 
A. 232, 113 Conn. 323. 

(10) Noise and annoyances of 
traffic on highway.—^Hall v. Wilbarg¬ 
er County, Tex.Clv.App., 37 S.W.2d 
1041, affirmed Wilbarger County v. 
Hall, Com.App., 55 S.W.2d 797. 

(11) Precluding foreclosure of 
mechanic's lien agaihst state.—^Dun¬ 
ham Lumber Co. v. Gresz, N.D., 295 
N.W. 600. 

(12) Relocation of park walks and 
driveways.—^Nichols v. City of Cleve¬ 
land, 135 N.E. 291, 104 Ohio St. 19. 

(13) Relocation of railroad in re¬ 
stricted plat.—^Petition of State 
Highway Com'r for Condemnation of 
Certain Lands in Oakland County, 
289 N.W. 265, 291 Mich. 563. 

(14) Removal of particular type of 
bridge between property and high¬ 
way.—Chautauqua County v. Swan¬ 
son, 21 N.Y.S.2d 2, 260 App.Div. 124. 

(15) Removal of railroad depot.— 
Watson V. Chesapeake & O. Ry. Co., 
36 S.W.2d 641, 238 Ky. 31. 

(16) Rendering private contracts 

impossible of performance.—Omnia 
Commercial Co. v. U. S., 43 S.Ct. 437, 
261 U.S. 502, 67 L.'Ed. 773, affirm¬ 
ing 56 CtCl. 392. I 

(17) Requiring relocation of tele¬ 
phone conduits, manholes, and wires. 
—^New Jersey Bell Telephone Co. v. 
Delaware River Joint Commission, 
15 A.2d 221, 125 N.J.Law 235. 

(18) Setting up coast defense guns. 
—^Portsmouth Harbor Land & Hotel 
Co. V. U. S., 64 CtCl. 572, certiorari 
denied 48 S.Ct. 600, 277 U.S. 603, 72. 
L.Ed. 1010. 

(19) Use of adjacent property for* 
school playground. 

Ill.—Schuler v. Wilson, 153 N.B.- 
737, 322 Ill. 503, 48 A.L.R. 1027. 

Va.—City of Lynchburg v. Peters„ 
167 S.B. 769, 166 Va. 40. 
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takings for which compensation must be made.**® 
On the other hand, various legislative regulations 
and the exercises of governmental power have been 
held by the courts not to constitute a taking of prop¬ 
erty under the law of eminent domain, although 
affecting in some manner rights in private proper- 
ty>7 Among such have been statutes providing for 
the payment in dollars of obligations calling for 
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gold,^S authorizing farmer-debtors to effect a com¬ 
position or extension of time to pay their debts, 
imposing restrictions on patent infringement suits,^0 
requiring public utilities to pay the expenses of the 
government body regulating them,^^ prohibiting or 
restricting the sale of liquor,52 regulating the sale 
of cement®^ and fixing the price of coal.^^ 


46. Fla.—State ex rel. Landis v. 
Town of Lake Placid, 158 So. 497, 
117 Fla. 874. 

Wis.—Pera v. Village of Shorewood, 
186 N.W. 623, 176 Wis. 261. 

20 C.J. p 666 note 2 [f], [g], [o]-[a], 
[s], [t]. 

Seductions ffom accrued pay of gov- 
enunent employees 
Mass.—Campbell v. City of Boston, 
195 N.E. 802, 290 Mass. 427. 
Provision for relief of farmer-debtors 

U.S.—Louisville Joint Stock Land 
Bank v. Radford, Ey., 55 S.Ct. 
854, 295 U.S. 555, 79 L.Ed. 1593, 
97 A.L.R. 1106, reversing, C.C.A., 
74 P.2d 576, which affirmed, D.C., In 
re Radford, 8 F.Supp. 489, and cer¬ 
tiorari granted Louisville Joint 
Stock Land Bank v. Radford, 55 
S.Ct. 547, 294 U.S. 702, 79 L.Ed. 
1238, motion denied 55 S.Ct. 918. 
rehearing denied 56 S.Ct. 82, 296 
U.S. 661, 80 L.Ed. 471—U. S. Nat. 
Bank of Omaha v. Pamp, C.C.A. 
Neb., 83 F.2d 493—^In re Maynard, 
D.C.ldaho, 15 F.Supp. 809—^In re 
Tschoepe, D.C.Tex., 13 F.Supp. 371 
—^In re Sherman, D,C.Va., 12 F. 
Supp. 297. 

Begnlation of rents 
D.C.—Groot V. Reilly, 266 P. 1008, 
49 App.D.C. 388, error dismissed 
41 S.Ct. 61, 254 U.S. 661, 65 L.Ed. 
463—^Willson v. McDonnell, 265 F. 
432, 49 App.D.C. 280, error dis¬ 
missed 42 S.Ct. 46, 257 U.S. 665, 66 
L.Ed. 424. 

Tex.—Culberson v. Ashford, 18 S.W. 
2d 585, 118 Tex. 491. 

N.J.—Jacobs V. Elwell, 151 A. 
61, 8 N.J.Misc. 495. 

Ohio.—State ex rel. Hudson v. Kel¬ 
ly, 9 N.E.2d 746, 55 Ohio App. 314. 
Or.—Sloan v. Baker, 10 P.2d 362, 139 
Or. 370. 

Tenn.—Williams v. Mabry, 141 S.W. 
2d 481. 

20 C.J. p 518 note 31, 33-35, 39-41. 
Particular matters held not takings 

(1) Change in building line.—Scat- 
tergood v. Commissioners of Lower 
Merion Tp., Montgomery County, 167 
A. 40. 311 Pa. 490. 

(2) Denial of building permit. 

N.T.—^Headley v. City of Rochester, 

5 N.E.2d 198, 272 N.Y. 197, re¬ 
versing 288 N.T.S. 277, 247 App. 
Div. 562. 

Pa.—Scattergood v. Commissioners 
of Lower Merlon Tp., Montgomery 
County, supra. 


I (3) Denial of permit for gasoline 
station*.—Gasque v. Town of Conway, 
8 S.E.2d 871. 194 S.C. 15. 

(4) Guaranty of bank deposits.— 
State V. Norman, 206 P. 522, 86 Okl. 
36. 

(5) Uncalled for funds in savings 
institutions.—Commonwealth v. Dol¬ 
lar Sav. Bank, 102 A. 569, 259 Pa. 138, 
1 A.L.R. 1048. 

(6) Lien in favor of the state on 
all realty belonging to a recipient of 
old-age pension benefits.—Dimke v. 
Pinke, Minn., 295 N.W. 75. 

(7) Requiring commission con¬ 
tracts to be in writing.—Selvage v. 
Talbott. 95 N.B. 114, 176 Ind. 648. 
33 L.R.A.,N.S., 973, Ann.Cas.l913C 
724. 

(8) Regulating license plates on 
rented automobiles.—^Driverless Car 
Co. V. Armstrong, 14 P.2d 1098, 91 
Colo. 334. 

(9) Teachers* retirement fund.— 
Allen V. Passaic Bd. of Education, 86 
A. 1102, 84 N.J.Law 402, affirming 79 
A. 101, 81 N.J.Law 135. 

(10) Permitting the consolidation 
of railroad corporations.—^Thomson 

V. Indiana Union Tract. Co., 110 N. 
E. 121, 183 Ind. 690. 

(11) Reducing government em¬ 
ployees’ vacation time.—^Field v. 
Giegengack, 73 F.2d 945, 64 App.D.C. 
40. 

(12) Enlargement of boundaries of 
municipality.—Wertz v. City of Ot¬ 
tumwa. 208 N.W. 511, 201 Iowa 947. 

(13) Declaring nonnavigable creek 
a public highway.—City of Johns¬ 
town V. Pearl, 176 A. 20, 317 Pa. 154. 

(14) Requiring payment of inter¬ 
est on public funds into state sink¬ 
ing fund.—Storen v. Sexton, 200 N.E. 
251, 209 Ind. 589, 104 A.L.R. 1359. 

(15) Authorizing navigation com¬ 
missioners to fix compensation for 
assessing navigation district taxes. 
—^Burkhart v. Brazos River Harbor 
Nav. Dist of Brazoria County, Tex. 
Civ.App., 42 S.W.2d 96. 

(16) Requiring fee from divorce 
applicant for district attorney's ap¬ 
pearance.—^Wright V. Beveridge, 251 
P. 895, 120 Or. 244. 

(17) Providing for payment out of 
estate funds for services of county 
attorney in opposing claims against 
estate of intestate leaving no heirs. 
—^Hauser v. Doyle’s Estate, 56 P.2d 
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1217, 143 Kan. 719, rehearing denied 
59 P.2d 674, 144 Kan. 1. 

(18) Property of aged persons 
to be placed in the hands of a guard¬ 
ian or conservator.—^Kutzner v. Mey¬ 
ers. 108 N.B. 115, 182 Ind. 669, Ann. 
Cas.l917A 872. 

(19) Imposing on relatives liabili¬ 
ty for support of insane person. 

Cal.—State Lunacy Commn. v. Eld- 

ridge, 94 P. 597, 600, 7 Cal.App. 
298. 

Iowa.—Guthrie County v. Conrad, 110 
N.W. 454, 133 Iowa 171. 

(20) Requiring criminal to work 
out expense.—McKee v. State, 218 S. 

W. 233, 142 Tenn. 173. 

48. U.S.—^U. S, V. Bankers' Trust 
Co., Mo.. 55 S.Ct. 407, 294 U.S. 240, 
79 L.Ed. 885. 95 A.L.R. 1352, af¬ 
firming, D.C., In re Missouri Pac. 

R. Co., 7 F.Supp. 1, certiorari 
granted U. S. v. Bankers* Trust Co., 
55 S.Ct. 145 (two cases). 293 U.S. 
548, 79 L.Bd. 652—^Norman v. Bal¬ 
timore & O. R. Co., 55 S.Ct. 407, 
294 U.S. 240, 79 L.Ed. 885, 95 A. 
L.R. 1352, affirming 191 N.E. 726, 
265 N.T. 37, 92 A.L.R. 1523, which 
affirmed 270 N.T.S. 928, 241 App. 
Div. 803, and certiorari granted 55 

S. Ct. 103, 293 U.S. 546, 79 L.Bd. 
650. 

49. U.S.—^Dombro'wski v. Beu, C.C. 
A.Cal., 114 P.2d 91. 

50. U.S.—Pierce v. Submarine Sig¬ 
nal Co., D.C.Mass., 25 F.Supp. 862. 

51. Okl.—Crawford v. Corporation 
Commission, 106 P.2d 806. 

52. U.S.—Cornell v. Moore, Mo., 42 
S.Ct. 176, 257 U.S. 491, 66 L.Ed. 
332, affirming, D.C., 267 F. 456— 
Hamilton v. Kentucky Distilleries 
& Warehouse Co., Ky., 40 S.Ct. 106, 
251 U.S. 146, 64 L.Bd. 194—Chris¬ 
tian Feigenspan, Inc., v. Bodine, 
D.C.N.J., 264 F. 186*, affirmed State 
of Rhode Island v. Palmer, 40 S.Ct. 
486, 588, 253 U.S. 350, 64 L.Ed. 
946. 

Neb.—^Marsh & Marsh v. Carmichael, 
287 N.W. 616, 136 Neb. 797. * 

53. S.D.—In re Opinion of the Judg¬ 
es, 180 N.W. 957, 43 S.D. 648. 

54. Pa.—^Highland v. Russell Car & 
Snow Plow Co., 87 Pa.Super 236, 
affirmed 135 A. 759, 288 Pa. 230, 
certiorari granted 47 S.Ct. 658, 274 
U.S. 731, 71 L.Ed. 1326, affirmed 
49 S.Ct. 314, 279 U.S. 253, 73 L.Bd. 
688 . 
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Judicial determinations, A judicial decree has 
been held, in view of the particular circumstances 
to constitute a taking of property.®® Generally, 
however, a judicial determination does not consti¬ 
tute a taking of property.56 

Legal services. The constitutional inhibition 
against taking property without compensation does 
not make a county liable for the services of an at¬ 
torney appointed to represent an indigent person in 
a criminal case.57 A taking of property does not 
involve a taking of the legal services necessary to 
establish the claim for damages.^S 

Injuries to a person do not constitute takings of 
property.5® 

Imposing the status of common carrier as a con¬ 
dition to engaging in interstate commerce is not a 
taking of- property.®® 

On the reopening of a street abutting owners are 
entitled to compensation for improvements made by 
them in the street while it was closed.®^ 

§ 129. Property Previously Devoted to Public 
Use 

state property may under some circumstances con¬ 
stitute private property, the taking of which for public 
purposes must be compensated. 

The public property of a state may under the 
proper circumstances constitute private property 


which cannot be taken without just compensation.®^ 
A railroad company building a bridge over a river 
must compensate the state for the land under water 
that is taken.®® 

§ 130. - Compensation to Municipal Cor¬ 

porations 

Property acquired and held by a municipal corporation 
for purposes strictly public may be appropriated by the 
legislature for other public purposes without compensa¬ 
tion; but it cannot be .deprived of property held in a 
proprietary capacity without compensation. 

Over property which a municipality has acquired 
and holds exclusively for purposes deemed strictly 
public, that is, which the municipality holds merely 
as an agency of the state government for the per¬ 
formance of the strictly public duties devolved on 
it and which has been already appropriated to one 
public use, the legislature may exercise a control 
to the extent of requiring the municipality, without 
receiving compensation therefor, to allow the use 
of such property for another public purpose,®^ or 
for an additional public use.®® This legislative pow¬ 
er of control, however, is not universal and does 
not extend to property acquired by a municipality 
for special purposes not deemed strictly and ex¬ 
clusively public and political, but in respect to which 
a municipality is deemed rather tor have a right of 
private ownership, of which it cannot be deprived 
against its will, save by the right of eminent domain 


55. Utah.—^Bountiful City v. De 
Luca. 292 P. 194, 77 Utah 107, 72 
A.L.R. 657. 

se. Vt.—Niebyski v. Welcome, 108 
A. 341, 93 Vt. 418. 

20 C.J. p 518 note 47. 

Fazticiilar judicial determiuatioiis 
held not taking’s 

(1) Allowance of exemplary dam¬ 
ages.—^Niebyski v. Welcome, 108 A. 
341, 93 Vt 418. 

(2) Authorizing expenditures by 
guardian for ward's dependents.— 
Monds V. Dugger, Tenn., 144 S.W. 
2d 761. 

(3) Holding death action not main¬ 
tainable.—^Mullinax v. Hambright, 
104 S.R 309, 115 S.C. 22. 

(4) Holding monopolistic contract 
void.—^Kansas City Terminal Ry. Co. 
V. James, 251 S.W. 53, 298 Mo. 497. 

(5) Suspension of creditor's reme¬ 
dies.—^In re Chicago, R. I. & P. Ry. 

‘ Co., C.C.A.I11.. 110 F.2d 395. 

(6) Suspending the operation of an 
injunction pending an appeal.—^Tu¬ 
lare Irr. Dist. v. Superior Court of 
California in and for Tulare County, 
242 P. 725, 197 Cal. 649. 

57- Ind.—^Board of Com'rs of Vigo 
County V. Moore, 166 N.E. 779, 93 
Ind.App. 180. 

20 C.J. p 517 note 27. 


5& Or,—^Petition of Reeder, 222 P. 
724, 110 Or. 484. 

65. S.C.—^Brooks v. One Motor Bus 
Carrying 1937-38 South Carolina 
License V 1357, Motor No. 45590, 
Serial No. 40476, 8 S.E.2d 42, 190 
S.C. 379. 

Tex.—clones v. Jefferson County 
Drainage Dist. No. €, CivA.pp., 139 
S.W.2d 861, error refused.—Gotcher 
V. State. Civ.App., 106 S.W.2d 1104. 
Xrf>88 of services 

County was held not liable to 
father for loss of services of minor 
injured by negligence of truck driv¬ 
er, employed by county in repair¬ 
ing public road, on theory that de¬ 
privation of services constituted tak¬ 
ing or damaging of property for pub¬ 
lic use.—Born v. Pulton County, 181 
S.E. 106, 51 Ga.App. 537. 

60. U.S.—Valvoline Oil Co. v. U. S., 
D.C.Pa., 25 P.Supp. 460, affirmed 60 
S.Ct. 160, 308 U.S. 141, 84 L.Bd. 
151. 

61. Pla.—^McClelland v. Town of 
Eustis, 102 So. 159, 88 Fla. 272. 

62. Iowa.—State ex rel. Board of R. 
R. Com'rs of State of Iowa v. 
Stanolind Pipe Line Co., 249 N.W. 
366, 216 Iowa 436, certiorari denied 
State of Iowa ex rel. Board of 
Railroad Com'rs of State of Iowa 
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V. Stanolind Pipe Line Co., 54 S. 
Ct. 120, 290 U.S. 684, 78 L.Ed. 
589. 

ea. N.J.—McCran v. Erie R. Co., 124 
A. 50, 95 N.J.Eq. 653, modiib^lng 
116 A. 103, 93 N.J.Ea. 286. 

64i U.S.—Town of Bedford v. U. S., 
C.C.A.Mass., 23 F.2d 453, 56 A.L.R. 
360. . 

Miss.—^Board of Sup’rs of Covington 
County V. State Highway Commis¬ 
sion, 194 So, 743, 188 Miss. 274. • 
N.J.—State Highway Commission v. 
City of Elizabeth, 140 A. 335, 102 
N.J.Eq. 221, affirmed City of Eliza¬ 
beth V. State Highway Commission, 
143 A. 916, 103 N.J.Eq. 376.- 
Pa.—Chester County Institution Dist. 
V. Commonwealth, 17 A.2d 212, 341 
Pa. 49. 

20 C.J. p 704 note 28. 

legislature may provide that mu- 
ulcipaJity shall be entitled to com¬ 
pensation for the taking of its prop¬ 
erty for another public use.—State 
Highway Commission v. Mayor and 
Board of Aldermen of Town of Dov¬ 
er. 162 A. 749, 109 N.J.Law 303—20 
C.J. p 704 note 28 [c]. 

65. Miss.—^Board of Sup'rs of Cov¬ 
ington County.V. State Highway 
Commission, 194 So. 743, 188 Miss. 

274. 
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with payment of compensation,®® but while this doc¬ 
trine is well settled, its applications vary in differ¬ 
ent jurisdictions with regard to different classes of 
property.®^ Where the fee of the streets in a city 
is vested in the corporation in trust for the public, 
the legislature may authorize them to be used by a 
railroad company in the construction of its road 
without the consent of, and without compensation 
to, the city.®® A telephone line may be erected in 
the streets of a city which holds the title to its 
streets, without compensation to the city for such 
use, but where it is charged with the duty of keep¬ 
ing the streets under its control in repair, the city 
may be allowed compensation to an amount suffi¬ 
cient to make the repairs rendered necessary by 
such additional use.®® The transfer of property 
held by a municipality for strictly public purposes 
from one agency of the government to another, to 
be used for similar purposes, is not such a taking 
as necessitates compensation to the municipality.^® 


The federal government cannot take nor author¬ 
ize a taking of property which is held by the state 
for its own corporate and public use, such as high¬ 
ways and city streets, without providing for com¬ 
pensation, 

§ 131. - Compensation to Quasi Public 

Corporations 

A corporation owning property devoted to a public 
use Is generally entitled to compensation when Its prop¬ 
erty is taken for another public use. 

Property belonging to a corporation and devoted 
to public use cannot be taken by another corpora¬ 
tion, either public or private, without just compen- 
sation.72 There is no property, however, in a 
naked railroad route existing on paper only that the 
state is obliged to pay for when it needs the land 
covered by that route for a public use, and its offi¬ 
cers are authorized to act by appropriate legisla- 


86. N.J.—State Highway Commis¬ 
sion v. City of Elizabeth, 140 A. 
335, 337, 102 N.J.Eq. 221, citing 
Corpus Juris, and affirmed City of 
Elizabeth v. State Highway Com¬ 
mission, 143 A. 916. 103 N.J.Ea. 
376. 

20 C.J. p 705 note 29. 

67. Mass.—^Mt. Hope Cemetery v. 
Boston, 33 N.E. 695, 158 Mass. 509, 
511, 35 Am.S.R. 516. 

20 C.J. P 705 note 30. 

08, N.T.—City of New York v. New 
York Cent. R. Co., 190 N.Y.S. 777, 
198 App.Div. 517, affirmed 136 N.E. 
311, 234 N.Y. 113. 

20 C.J. p 705 note 31. 

66. Ohio.—^Zanesville v. Zanesville 
Tel., etc., Co., 69 N.E. 781, 64 Ohio 
St. 67, 83 Am.S.R. 726, 52 L.R.A. 
150, 59 N.E, 109, 63 Ohio St. 442. 
TO. Md.—^Baltimore v. State, 15 
Md. 376, 74 Am.D. 572. 

Mass.—Rawson v. Spencer, 113 Mass. 
40. 

Taktiiir hy city of its own. property 

(1) New York Greater Charter § 
995, expressly provides that, when 
lands in which the city is -interested 
shall be required for purposes re¬ 
cited including a street user, it 
shall be entitled to compensation 
the same as any other owner or pro¬ 
prietor, so that the city, having 
rights in a strip for a subway, is 
entitled to compensation on con¬ 
demnation of its surface for a street. 
—In re Ashland Place in City of 
New York, 187 N.Y.S. 665, 196 App. 
Div. 370. 

(2) Award for its own lands taken 
by city should be for no less than 
actual value thereof.—^In re Inwood 
Hill Park, in Borough of Manhattan, 
City of New York, 220 N.Y.S. 298, 219 
App.Div. 478, reversing 217 N.Y.S. 


298, 217 App.Div. 587, and followed 
in In re Ft, Washington Park, City 
of New York. 246 N.Y.S. 872, three 
cases, 231 App.Div. 801, affirmed 178 
N.B. 800, 257 N.Y. 674. 

71. XJ.S.—St. Douis V. Western Un¬ 
ion Tel. Co., Mo., 13 S.Ct. 486, 148 

U. S. 92, 37 L.Ed. 380—U. S. v. 
Wheeler Tp., C.C.A.Minn., 66 F. 
2d 977—Town of Bedford v. U. S., 
C.C.A.Mass., 23 F.2d 453, 66 A.L.R. 
360. 

Municipality, as representative of 
its taxpayers^ has quaillied property 
interest In its highways requiring 
compensation for the taking there¬ 
of.—^U. S. V. Wheeler Tp., C.C.A. 
Minn., 66 F.2d 977—^Town of Bedford 
V. U. S., C,C.A.Mass., 23 F.2d 453, 
56 A,L.R. 360—Wayne County, Ky., 
V. TJ. S., 53 CLCl. 417, affirmed U. S. 
V. Wayne County, Ky., 40 S.Ct. 394, 
263 U.S. 574, 64 L.Ed. 723. 

Rights of which municipality has 
been deprived hy trespasser 
In condemnation of flowage rights 
by United States affecting township 
roads, township was entitled to com¬ 
pensation for its right to maintain 
road at natural levels of lake, not¬ 
withstanding levels had theretofore 
long been unlawfully maintained at 
higher levels by trespasser.—^U. S. v. 
Wheeler Tp„ C.CA-Minn., 66 F.2d 
977. 

72- U.S.—^Delaware, L. & W. R Co. 

V. Town of Morristown, C.C.A.N. 
J., 14 F.2d 267, certiorari granted 
47 S.Ct. 336, 273 U.S, 686, 71 L.Ed. 
840, reversed 48 S.Ct. 276, 276 U.S. 
182, 72 'L.Ed. 523, 56 A.L.R. 756. 

Cal.—^Black v. Southern Pac. Co., 12 
P.2d 981, 124 Cal.App. 321. 

Ky.—Chicago-St. Douis-New Orleans 
Co. V. Dixon, 284 S.W. 1091, 215 
Ky. 353. 


Mass.—^Directors of Boston & A. R. 
Co. V. Town of Brookline, 136 N.E. 
147, 242 Mass. 455. 

Tex.—Missourl-K.-T. R. Co. of Tex¬ 
as V. Rockwall County Levee Im¬ 
provement Dlst. No. 3, 297 S.W. 
206, 117 Tex. 34, reversing. Civ. 
App., 266 S.W. 168. 

20 C.J. p 706 note 37. 
luterference with telephone line by 
induction from electric line 

(1) Under constitutional provision 
that no property shall be taken, 
damaged, or destroyed for, or ap¬ 
plied to public use without ade¬ 
quate compensation, there is no lia¬ 
bility for “induction" and “conduc¬ 
tion" with a telephone line by a 
high-power transmission line, in ab¬ 
sence of negligence, malice, or un¬ 
skillfulness on the part of the in¬ 
terfering transmission line or agen¬ 
cy.—Southwestern Public Service 
Co. V. Moore, 29 S.W.2d 329, 119 Tex. 
391, answer conformed to, Civ.App., 
34 S.W.2d 1119—McCulloch County 
Electric Co-op. v. Hall, Tex.Clv.App., 
131 S.W.2d 1019, error dismissed, 
Judgment correct. 

(2) Where, after telephone sys¬ 
tem, using only one wire and the 
earth for a circuit, had been in op¬ 
eration several years; electric com¬ 
pany constructed line paralleling line 
of telephone system and thereby de¬ 
stroyed the utility of the telephone 
system by induction, although there 
was no defect in the electric com¬ 
pany's system, electric company 
could not be compelled, on theory 
that there was damaging of prop¬ 
erty for public use, to pay cost of 
providing remedy by installing a 
second telephone wire for the return 
circuit.—^Jones County Electric Pow¬ 
er Ass*n V. Robinson, 196 So. 610, 
188 Miss. 652. 
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tion,7* Where property is condemned for the pur¬ 
pose of a joint use, compensation will be deter¬ 
mined by the court according to the rules of eq¬ 
uity where the parties cannot agree thereon.^^ 

Street or highway on railroad. It is generally 
held that a railroad company is entitled to compen¬ 
sation for the location of a public highway over or 
across its right of way,"^5 jj^t in some jurisdictions, 
it is held that a railroad may be required without 
compensation to allow streets and highways to be 
laid out and used by the public across its tracks.*^® 
A railroad company is not entitled to compensation 
for constructing and maintaining crossings in com¬ 
pliance with the statute,but there is authority to 
the contrary.78 

Railroad on or across another railroad. One 
railroad or street railway company has no right to 
appropriate without compensation the right of way 


or other property of another, for the construction 
and operation of its roadJ® The crossing or in¬ 
tersecting of one railroad by another is such a tak¬ 
ing of property as requires compensation to be 
made.®® However, it has been held that a street 
railroad company may lay its tracks across a rail- 
road,®i or another street railroad,®® without mak¬ 
ing compensation; and that where two railroads 
are using the streets of a city, the extension of the 
tracks of one across those of the other does not 
require compensation.®® 

Under the rule stated supra § 6, that an injury to 
property caused by a proper exercise of the po¬ 
lice power does not constitute a taking, the provi¬ 
sion of the Interstate Commerce Act, requiring car¬ 
riers to afford equal facilities for the interchange 
of traflSc between their lines, does not constitute a 
taking of property.®^ 


73. -N.T.—^People v. Adirondack R. 
Co.. 54 3Sr.E. 689, 160 X.Y. 225, af¬ 
firmed 20 S.Ct. 460, 176 U.S. 635, 
44 L.Ed. 492. 

74. ■'Jtah—Monetaire Min. Co. v. 
Columbus Rexall Cons. Mines Co., 
174 P. 172. 53 Utah 413. 

75. Colo.—Chicago, B. & Q. R. Co. 

V. Public Utilities Commission, 193 
P. 726, 69 Colo. 275. 

Pla,—^Atlantic Coast Line R. Co. v. 
Duval County, 154 So. 331, 114 Pla. 
254. 

Ga.—State Highway Board of Geor¬ 
gia V. Georgia Railroad & Bank¬ 
ing Co.. 171 S.E. 176, 47 Ga.App. 
652. 

Kan.—City of Wichita v. Wichita 
Union Terminal Ry. Co., 275 P. 171, 
127 Kan. 855. 

W.Va.—City of Welch v. Norfolk & 

W. Ry. Co., 140 S.E. 839, 104 W.Va. 
660. 

20 C.J. p 706 note 40. 

76. U.S.—^New York Cent. R. Co. v. 
Middleport Gas & Electric Light 
Co., N.Y., 43 S.Ct. 98, 260 U.S. 739, 
67 L.Ed. 490. 

N.Y.—Delaware & H. Canal Co. v. 
Whitehall, 90 N.Y. 21—New York 
Cent. R. Co. v. Middleport Gas & 
Electric Light Co., 184 N.Y.S. 221, 
193 App.Div. 273, motions and 
leave to appeal denied 184 N.Y.S. 
939, 193 App.Div. 933, and affirmed 
134 N.R 597, 232 N.Y. 622, cer¬ 
tiorari denied 43 S.Ct 13, 260 U. 
S. 724, 67 L.Ed. 483—^People ex 
rel. Ithaca v. Delaware, L. & W. 
R. Co., 42 N.Y.S. 1011, 11 App.Div. 
280, affirmed 159 N.Y. 545, 54 N.E. 
1093. 

20 C.J. p 706 note 41 [a] (1) (2), 42. 
lilmitations on role 

(1) The rule is limited to railroad 
tracks used for public traffic.— 
Rochester & H. V. R. Co. v. City of 


Rochester, 45 N.Y.S. 687, 17 App.Div. 
257, modified on other grounds 57 N. 
E. 1123, 163 N.Y. 60S. 

(2) It does not apply to tracks 
constituting a yard or place devoted 
to the switching and storing of cars 
and making up of trains.—Rochester 
& H. V. R. Co. V. City of Rochester, 
supra—20 C.J. p 706 note 41 [a] (4). 

(3) Nor does it apply to grounds 
used for depots, stations, freight 
houses, engine houses, turntables, 
and other terminal structures.— 
Rochester & H. V. R. Co. v. City of 
Rochester, supra. 

20 C,J. p 706 note 41 [a] (3). 

Bight of public to cross railroad 
Where a railroad bisects a city, so 
that it is impossible for the public 
to go from one part of the city to 
I the other without passing over the 
railroad, the public has a right to 
cross the railroad at any point and 
such crossing by the public is not 
an appropriation of property.—City 
of De Funiak Springs v. Louisville 
& N. R. Co., 87 So. 46, 81 Pla. 46. 

77- Ala—City of Birmingham v. 
Louisville & N. R. Co., 112 So. 742, 
216 Ala 178. 

Okl.—Chicago, R. I. & P. Ry. Co. v.. 

Taylor, 192 P. 349, 79 Okl. 142. 

20 C.J. p 706 note 43. 

7®. Ill.—^Illinois Cent. R. Co. v. 

Bloomington, 76 Ill. 447. 

20 C.J. p 706 note 44. 

79. N.J,—Citizens* Coach Co. v. 
Camden Horse R. Co., 33 N.J.Eq. 
267, 36 Am.R 542. 

20 C.J. p 706 note 46. 

80. U.S.—^Townsend v. Michigan 
Cent. R Co., Mich., 101 P. 767, 42 
C.C.A. 570. 

Ill-—St. Louis, J. & C. R. Co. V. 
Springfield & N. W. R. Co., Ill. 
274. 


Ind.—^New Jersey, I. & I. R. Co. v. 
New York Cent. R. Co., 146 N.E. 
ill, 89 Ind.App. 205. 

Wash.—State v. Department of Pub¬ 
lic Works of Washingrton, 286 P. 
39. 155 Wash. 665. 

20 C.J. p 706 note 47. 

Crossing proposed right of" way 
No damages can be recovered for 
crossing the projected line of a 
railroad company which at the time 
of the suit has not procured its right 
of way from the owner of the land 
or taken any steps to condemn it, 
or done any work at or over the 
point of intersection.—St. Louis, I. 
M. & S. R. Co. V. Peach Orchard & 
G. R. Co., 42 Ark. 249. 

81. Pa.—^Buffalo R. & P. R. Co. v. 
Du Bois Traction Pass. R. Co., 24 
A. 179, 149 Pa. 1, affirming Du- 
Bois Traction Pass. R. Co. v. Buf¬ 
falo. R. & P. R. Co., 10 Pa.Co. 401. 

20 C.J. p 707 note 48. ' 

82. U.S.—United Railroads of San 
Francisco v. City and County of 
San Francisco. D.C.Cal., 239 F. 
987. affirmed 39 S.Ct. 361, 249 U. 
S. 517, 63 L.Ed. 739. 

20 C.J. p 707 note 49. 

83. La.—Louisville, etc., R. Co. v. 
New Orleans Terminal Co., 46 So. 
962, 120 La 978. 

Mo.—^Kansas City, etc., R. Co. v. St. 
Joseph Terminal R. Co., 10 S.W. 
826, 97 Mo. 467, 3 L.RA. 240. 

84. U.S.—The No. 37, N.Y., 53 S. 
Ct. 328, 288 U.S. 239, 77 L.Ed. 721, 
reversing, C.C.A., The Car Float 
No. 37, 67 P.2d 144, reversing, D.C., 
The Talisman, 52 P.2d 691, and 
certiorari granted New York Cent. 
R. Co. V. The Talisman, 53 S.Ct. 
85, 287 U.S. 587, 77 L.Ed. 513. 

20 C.J. p 624 note, 74 [a] (1). 
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Telegraph or telephone on railroad. A telegraph 
or telephone company cannot establish its lines over 
the right of way of a railroad company without 
making compensation to the railroad company there- 
for.ss 

Highway or railroad on turnpike. When a high¬ 
way,^® a commercial railroad,or a street rail¬ 
road®^ is laid out over a turnpike which has been 
constructed by,a duly authorized turnpike company, 
compensation must be made to such company. 

§ 132. -Compensation to Original Own¬ 

er 

Where an easement over land is taken for a par¬ 
ticular public purpose, the owner is not entitled to com¬ 
pensation if the easement is devoted to another public 
use of a like kind, but he is entitled to compensation if 
the new use is inconsistent with that for which the ease¬ 
ment was granted. 

Where land is taken for a public use, and a full 
compensation is paid to the owner for a perpetual 
easement in it, the owner is not entitled to.further 
compensation when the same land is afterward ap¬ 
propriated to another public use of a like kind,®® 
but any new use, inconsistent with that for which 
the land was originally taken, is an additional serv¬ 
itude thereon requiring further compensation.®® 

Railroad on canal. The change of use of land 
appropriated for canal purposes to use as a railroad 


right of way entitles the owner of the land to com¬ 
pensation for the additional burden.®^ 

Railroad over park. Where land has been ap¬ 
propriated by a city for park purposes, the owner of 
the fee is entitled to compensation for a subsequent 
railroad right of way across the land.®® 

§ 133. -For New Use of Street or High¬ 

way 

a. In general 

b. Proper street use 

c. Use by railroad 

d. Use by telegraph, telephone, or light 

and power company 

e. Use of street or highway below sur¬ 

face 

a. In General 

Owners of land adjoining a street are generally held 
to be entitled to compensation when the street is sub¬ 
jected to a use for other than street purposes. 

A Street or highway may be used for all of the 
ordinary purposes of a street, including new uses 
demanded by new inventions and new wants, and 
not merely for the purposes for which the street 
was formerly used, and such new use of a street 
does not entitle adjoining owners to compensa¬ 
tion;®® but the imposition of a new use which is 


SSi U.S.—Western Union Telegraph 
Co. V. Louisville & N. R. Co., Ga., 
151 C.C.A. 102, 238 F. 26, revers¬ 
ing, D.C., 229 F. 234. 

20 C.J. p 707 note 61. 

za. N.H.—^Barber v. Andover, 8 N. 
H. 398. 

Pa.—In re Kensington Third Div., 
2 Rawle 445. 

Vt.—Armington v. Barnet, 15 Vt. 
746. 40 Am.D. 705. 

20 C.J. p 707 note 52. 

aazpiratioiL of period for which au¬ 
thorized to collect tolls 
Under statute a plank road, turn¬ 
pike, or other toll road becomes, 
after the expiration of the period 
during which it .is authorized to 
collect tolls, a free public highway, 
and the owners thereof are not en¬ 
titled to compensation for its use as 
such.—McMullin v. Leitch, 23 P. 294, 
83 Cal. 239—People v. O’Keefe, 21 P. 
639, 79 Cal. 171—^People v. Davidson, 

21 P. 538, 79 Cal. 166—20 C.J. p 707 
note 52 [a]. 

87. N.T.—^Ellicottville, etc., Plank 
Road V. Buffalo, etc., R. Co., 20 
Barb. 644. 

88. Conn.—New York, etc., R. Co. 
V. Pair Haven, etc., R. Co., 40 A. 
607, 41 A. 169, 70 Conn. 610. 

Pa.—^Hinnershitz v. United Tract. 
Co., 65 A. 841. 206 Pa. 91. 


89. Ill.—City of Nokomis v. War¬ 
sing, 129 N.E. 71, 295 111. 414. 

Mo.—^Riggs V. City of Springfield, 
126 S.W.2d 1144, 344 Mo. 420, 122 
A.L.R. 1496, transferred, see App., 
96 S.W.2d 392, 

20 C.J. p 707 note 55. 

90. D.C.T-Quinn v. Dougherty, 30 
P.2d 749, 68 APP.D.C. 339, fol¬ 
lowed in Reichelderfer v. Quinn, 
53 F.2d 1079, 60 App.D.C. 325, cer¬ 
tiorari granted 52 S.Ct. 457, 285 
U.S. 535, 76 L.Ed. 929, reversed 
on other grounds 63 S.Ct. 177, 287 
U.S. 315, 77 D.Bd. 331, 83 A.L.R 
1429. 

Ohio.—^White v. City of Cleveland, 
Detroit' & Cleveland Navigation 
Co., 12 Ohio N.P., N.S., 225, modi¬ 
fied on other grounds 14 Ohio Cir. 
Ct, N.S., 369, 23 Ohio Cir.Dec. 317. 
Wis.—City of Milwaukee v. Milwau¬ 
kee Electric Ry. & Light Co., 238 
N.W. 377, 205 Wis. 453, 76 A.L.R. 
1180, denying rehearing 237 N.W. 
64, 205 Wis. 463, 76 A.L.R. 1180. 
20 C.J. p 707 note 66. 
zmgation ditch 

Where plaintiff and defendants 
were owners of a ditch, plaintiff’s 
order of necessity, condemning it for 
carrying additional water from an¬ 
other source, added an additional 
servitude, entitling defendants to 
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compensation.—State v. Superior 
Court of Okanogan County, 191 P. 
805, 111 Wash. 616. 

91. Ind.—Lafayette, etc., R. Co. v. 

Murdock, 68 Ind. 137. 

20 C.J. p 723 note 93. 

98. U.S.—^Newton v. Manufacturers* 
R Co., Ohio, 115 P. 781, 6’3 C.C.A. 
599. 

93. Cal.—Collopy v. United Rail¬ 
roads of San Francisco, 228 P. 59, 
67 CaLApp. 716. 

Va.—^McCllntock v. Richlands Brick 
Corporation, 145 S.E. 426, 152 Va. 
1, 61 A.L.R. 1033. 

Brection of elevated boardwalk on 
avenue paralleling ocean held not 
to violate rights of owners of prop¬ 
erty on opposite side of avenue.— 
Hulett V. Borough of Sea Girt, 154 
A. 741, 108 N.J.Eq. 309, affirming 160 
A. 202, 106 N.J.Eq. 118. 

Street vacated 

(1) Where a street is vacated, the 
land embraced therein attaches itself 
to the abutting land in proportion 
to frontage, and cannot be taken for 
public use without compensation to 
the abutting owner. 

Ill.—Sullivan v. Atchison, etc., R 
Co., 95 N.E. 1081, 251 Ill. 108. 

Okl.—Bullen v. Arkansas Valley, 
etc., R. Co., 95 P. 476, 20 Okl. 819. 
20 C.J. p 708 note 60. 
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incompatible with the continued use of the street 
as a street is a taking of the property of abutting 
owners.®"^ Where the public has only an easement 
in the street, and the fee of the soil of the street 
is retained in the abutting owmer, any new use of 
the street except a street use proper constitutes an 
additional servitude for which the abutting owner 
must be compensated.®^ Irrespective of the owner¬ 
ship of the fee, an abutting owner has rights of 
light, air, and access with respect to the street, and 
w-hen these rights are infringed or interfered with 
by a use of the street for other than street purpos¬ 
es he is entitled to compensation.®® According to 
some authorities there is an essential distinction be¬ 
tween the right to use city streets and suburban 
highways; a city street being subject to a greater 
servitude in favor of the public than is a road in 
the open country;®^ but other authorities recognize 


no such distinction.®® 
b. Proper Street Use 

Generally any use of the street not related to the 
public's right of passage is an additional servitude on 
the fee to the street. 

It is generally held that, when property is ap¬ 
propriated to street or highway uses, the public 
acquires an easement of passage with all such in¬ 
cidents as properly belong thereto, and that any 
use not pertaining to this right of passage consti¬ 
tutes an additional servitude to which the street 
cannot be subjected without making compensation 
to the owner of the bed thereof, while on the oth¬ 
er hand a use under proper authority, within the 
general purposes for which the street or highway 
was created,, is not an additional burden therfeon.®® 
Uses incident to the proper maintenance and con- 


(2) But the rule is otherwise 
where the fee of the vacated street 
is in the municipality.—Tomlin v. 
Cedar Rapids, etc., R.. etc., Co,, 120 
hT.W. 93. 141 Iowa 599. 22 L.R.A.. 
3Sr.S., 630—20 C.J. p 708 note 61. 
Grants of ziffht to use 
Where pipe line company obtained 
right of way grants from owners 
of land abutting highway and main¬ 
tained private telephone line on 
highway, contention that subsequent 
use made of the highway by rural 
electric companies under grant con¬ 
stituted an additional burden to fee 
of the landowners along the high¬ 
way and could not be used without 
compensation to them and that the 
pipe line company by virtue of its 
right of way grants from land- 
owners stood in same position as 
such landowners was without merit. 
—^Illinois Pipe Line Co. v. Indiana 
Statewide Rural Electric Member¬ 
ship Corporation. Ind.App.. 24 N.E. 
2d 805. 

Mw Mo.—Houck V. Little - River 
Drainage Dist.. 119 S.W.2d 826. 
343 Mo. 28. 

Only when public use of highway 
is subverted by obstruction for ex¬ 
clusive use of private Individual or 
corporation is right of abutting own¬ 
er invaded.—West 158th St. Garage 
Corporation v. Fullen. 248 N.Y.S. 291. 
139 Misc. 246. 

95. Ark.—Cathey v. Arkansas Pow¬ 
er & Light Co., 97 S.W.2d 624. 193 
Ark. 92. 

Mo.—^Houck V. Little River Drain¬ 
age Dist., 119 S.W.2d 826. 343 Mo. 
28. 

20 C.J. p 708 note 58. 

Taking other half of street 

(1) It has been held that, even 
where the fee of the street is in the 
abutting owners, an abutting owner 
on one side of the street, owning 


as he does the fee of only the half 
of the street next to him, is not en¬ 
titled to compensation for. the tak¬ 
ing of the other half of the street 
for another public use.—Sinnott v. 
Chicago, etc., R. Co., 50 N.W. 1097, 
81 Wis. 95—20 C.J. p 708 notes 63, 
64. 

(2) Similiarly the owner of land 
abutting on .a turnpike who owns 
only to the center thereof cannot 
complain because of the imposition 
of a new use on the other half of 
the turnpike.—^North Pennsylvania 
R. Co. V. Inland Tract. Co., 55 A. 
774, 205 Pa. 579. 

9G. Colo.—^Minnequa Lumber Co. v. 
City and County of Denver, 186 
P. 539, 67 Colo, 472. 

20 C.J. p 708 note 62. 

97. Pa.—^Duquesne Light Co. v. 
Duff, 97 A. 82, 251 Pa. 607. 

20 C.J. p 709 note 66. 

98. Mass.—^Lincoln v. Common¬ 
wealth, 41 N.E. 112, 164 Mass. 1. 

Ohio.—Callen v. Columbus Edison 
Electric Light Co.. 64 N.E. 141, 66 
Ohio St. 166, 68 L.R.A. 782. 

99. N.T.—^Thompson v. Orange & 
Rockland Electric Co., 173 N.E. 
224, 254 N.Y. 366, reversing 239 
N.Y.S. 768, 228 App.Div. 672, re¬ 
versed on other grounds 173 N.E. 
889, 254 N.Y. 612. 

Va.—^McClintock v. Richlands Brick 
Corporation, 145 S.E. 425, 152 Va. 
1, 61 AL,R. 1033. 

20 C.J. p 709 note 68. 

Beueath and above surface 
Enlargement of public easement 
to use of street beneath and above 
surface for public purposes exists 
through public necessity, when 
rights of abutting owner have not 
been materially impaired.—^Yale Uni¬ 
versity V. City of Ne^r Haven, 134 
A. 268, 104 Conn. 610, 47 A.L.R. 667. 
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Matters considered 
In determining whether new use 
imposed additional servitude, court 
must consider changing conditions 
and inquire whether it was a change 
in conditions brought about by mod¬ 
ern invention or whether, it was such 
departure from original grant as 
to constitute additional servitude.— 
Lay V. State Rural Electrification 
Authority, 188 S.E. 868, 182 S.C. 32. 

Viaduct 

(1) The building of a viaduct in 
a street by a city, whereby ingress 
to, and egress from, abutting prop¬ 
erty is adversely affected, is such 
an extraordinary use of the street as 
could not have been anticipated at 
the time of its dedication, and an 
abutting owner is entitled to com¬ 
pensation for injury to his property 
on such account which is not of a 
kind common to the general public. 
—^Minnequa Lumber Co. v. City and 
County of Denver, 186 P. 539, 67 
Colo. 472—Pueblo v. Strait, 36 P. 789, 
20 Colo. 13. 46 Am.S.R. 273, 24 L.R. 
A. 392. 

(2) The building of a viaduct in 
the street is not a “taldng" of the 
abutting owner’s property whether 
the abutting owner owns the fee 
in the street or not.—^Heorath v. 
Halpin, 60 S.W.2d 744, 227 Mo.App. 
984. 

Tlses h^d not to constitute addition¬ 
al burden 

(1) Construction of bridge ap¬ 
proach in street, although it inter¬ 
feres with access to and from abut¬ 
ting property. 

Or.—Barrett v. Union Bridge Co., 
243 P. 93, 117 Or. 220, 45 A.L.R. 
521, rehearing denied 245 P. 308, 
117 Or. 566, 45 AL.R. 521. 

Tex.—^Malott v. City of Brownsville, 
Giv.App., 292 S.W. 606, affirmed, 
Com.App., 298 S.W. 540, modified 
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struction of the public thoroughfare are not addi¬ 
tional burdens thereon.^ 

Change of character of street or highway. The 
conversion of a county road into a city street does 
not impose an additional servitude on the land oc¬ 
cupied by the road so as to require additional com¬ 
pensation to be made to the owner of the fee there- • 
of, even though adjacent property becomes liable 
to assessment for maintaining and improving the 
street,*2 nor does the conversion of a township 
road into a county road^ or the conversion of an 
alley into a street^ constitute a taking. The desig¬ 
nation of a city street as a public driveway for 
pleasure driving only, when duly authorized by stat¬ 
ute, is not a taking of private property for public 
use for which compensation must be made.® 

Where the public highways are classified, the 
change of a road from third-class to second-class or 
from second- to first-class requires compensation 
to the owners of abutting lands.® 

A bicycle path along a public road or street does 
not constitute an additional servitude.^ 

Plank roads or turnpikes. A plank road or tum- 
• pike constructed on a public highway is not such an 
additional servitude as entitles abutting owners to 


compensation, if such plank road or turnpike re¬ 
mains a public highway subject to the same uses as 
before;® and abutting owners have no claim for 
further compensation, when a highway is laid over 
a turnpike road and the easement or franchise of 
the corporation is taken.^ 

c. Use by Eailroad 

There are divergent views as to the right of an abut¬ 
ting owner to compensation where the street or highway* 
is used by a commercial railroad, a street railroad, an 
elevated railroad, or a subway. 

It is generally held that the use of a street or 
highway by a commercial railroad is not a proper 
street use and is a taking of the property of abut¬ 
ting owners for which they must be compensated.^®" 
Where the owner of the abutting land owns the fee 
to the street, its use for a railroad is an additional 
servitude upon the fee for which he is entitled to- 
compensation.li Independently of the ownership to 
the fee of the street, an abutting owner has ease¬ 
ments of light, air, and access to the street, and 
these easements are taken or injured by the opera¬ 
tion of a railroad on the street.i^ Other authori¬ 
ties hold that where the fee to the street is held 
by a public .body, the operation of a railroad over 
the street is not of itself such an interference with 


on other grounds 300 S.’W’. 29, cor¬ 
rected 4 S.W.2d 965. 

20 C.J. p 709 note 69 [d] (2). 

('2) Construction of water main in 
highway outside municipality for 
sewer district.—State v. Board of 
Com'rs of Summit County, 175 N.B. 
590, 123 Ohio St. 362. 

<3) Brick company’s operation of 
tramway in town street to transport 
materials.—^McClintock v. Richlands 
Brick Corporation, 145 S.E. 425, 152 
Va. 1, 61 A.L.R. 1033. 

(4) Making of landings at ter¬ 
minus of roadway for licensed pub¬ 
lic ferry.—McCrary v. Harrell, 62 

S.W.2d 566, 166 Tenn. 431. 

(5) Erection of Lincoln Highway 
marker.—Sears v. Hopley, 132 N.E. 
25, 103 Ohio St. 46, 16 A.L.R. 925. 

(6) Other uses see 20 C.J. p 709 
note 68 [d]. 

Uses held to constitute addltlox^ 
burden 

(1) Construction of a longitudinal 
ditch in highway, for purpose of 
reclaiming private property, so that 
a zone of practically ten feet in 
width would be carved out of the 
highway, so as seriously to impede 
the ingress and egress of abutting 
property owners.—Gray v. Ramsay, 
200 P. 1074, 117 Wash. 255, rehear¬ 
ing denied 201 P. 4, 117 Wash. 256. 

(2) Other cases see 20 C.J. p 709 
note 68 [b]. 


1. Miss.—City of Laurel v. Hearn, 
108 So. 491. 143 Miss. 201. 

2. Or.—^Huddleston v. Eugene, 55 P. 
868, 34 Or. 343, 43 L.R.A. 444. 

3. Pa.—^Murphy v. Washington 

County, 17 Pa.Dist. 323. 

4. Mich.—Marqua v. City of De¬ 
troit, 256 N.W. 455, 268 Mich. 380. 

5. Ill.—-Cicero Lumber Co. v. Cicero, 
51 N.E. 758, 176 III. 9, 68 Am.S.R. 
155, 42 L.R.A 696. 

20 C.J. p 710 note 73. 

6. Tex.—^Llano County v. Scott, 21 
S.W. 177, 2 Tex.Civ.App. 408. 

20 C.J. p 710 note 74. 

7. N.Y.—Ryan v. Preston, 69 N.T.S. 
100, 59 App.Div. 97. 

a Ind.—Carter v. Clark, 89 Ind. 238. 
Md.—^Douglass v. Boonsborough 

Turnp. R. Co., 22 Md. 219, 85* Am. 
D. 647. 

Ohio.—Chagrin Palls, etc.. Plank 
Road Co. V. Cane, 2 Ohio St. 419. 

20 C.J. p 710 note 76. 

9k Conn.—State v. SuiBeld, etc.. 
Bridge Co., 70 A. 56, 81 Conn. 66. 
N.H.—^Peirce v. Somersworth, 10 N. 
H. 369. 

20 C.J, p 710 note 77. 

10. Ga.—^Louisville & N. R. Co. v. 
Paschal, 160 S.E. 684, 44 Ga.App. 
140. ’ 

Ohio.—Colonial Furniture Co. v. 
Cleveland Union Terminal Co., 191 
N.B. 903, 47 Ohio App. 399, error 
dismissed 190 N.E. 578, 128 Ohio 
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St. 123—Shaffer v. Toledo & I. R. 
Co., 174 N.B, 359, 37 Ohio App. 508, 
error dismissed Toledo & I. R. Co. 

V. Shaffer, 177 N.E. 635, 123 Ohio 
St. 668. 

Tex.—^Diadone v. Houston Belt & 
Terminal Ry. Co., Civ.App„ 26 S. 

W. 2d 366, error dismissed—Trinity 
& B. V. Ry. Co. V. Jobe, Civ.App., 
126 S.W. 32, error refused. 

11. Pla.—^Florida Southern Ry. Co. 
V. Brown, 1 So. 512, 23 Fla. 104. 

N.T.—Williams v. New York Cent. 
R. Co., 16 N.Y. 97, 69 Am.D. 

651, reversing 18 Barb. 222. 

Va.—McClintock v. Richlands Brick 
Corporation, 145 S.E. 425, 152 Va. 
1, 61 A.L.R. 1033. 

20 C.J. p 710 note 78. 

Railroad on turnpike 

(1) The abutting owners of the 
fee have been held entitled to com¬ 
pensation when the railroad is con¬ 
structed, on a turnpike. 

N.Y.—^Mahon v. New York Cent. R. 
Co., 24 N.Y. 658. 

Pa.—^Mifflin v. Harrisburg, etc., R. 
Co., 16 Pa. 182—Mumma v. Har¬ 
risburg, etc., R. Co., 1 Pearson 24. 

(2) But there is authority to the 
contrary.—Brainard v. Missisquoi R. 
Co., 48 Vt. 107. 

12. Minn.—^Adams v. Chicago,, etc., 
R, Co., 39 N.W. 629, 39 Minn. 284, 
12 Am.S.R. 544. 1 L.R.A 493. 

20 C.J. p 711 note 81, p 712 note 
84. 
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an abutting owner’s right to light, air, and access 
as entitles him to compensation.^3 Moreover it is 
held in some jurisdictions that, irrespective of 
whether the fee of the street is in the abutting 
owner or in the public, the operation of a railroad 
on a street is not per se such a taking of the abut¬ 
ting owner’s property as entitles him to compensa¬ 
tion.^^ In any event, and whether or not he owns 
the fee to the street, an abutting owmer is entitled 
to compensation where the operation of the railroad 
on the street or highway unreasonably interferes 
with his rights of light, air, and access, or other¬ 
wise subjects him to special injury.^S Moreover the 
legislature may provide that abutting owners shall 
be compensated if a railroad is operated on the 
street.1® 

No additional burden is imposed by the construc¬ 
tion of a private railroad for the carriage of 
freight to and from the owner of the railroad.^^ 

No compensation is due owners whose lots do not 
abut on the street^* or that particular part of the 
street on which a railroad is constructed,^^ unless 
thereby all access to their lots is cut off,^® or such 
lots are otherwise materially injured.^! 

Where a street has been laid out but not opened, 
a railroad company cannot build its track on it 
without compensation to the owner,22 

Change in use of street by railroad. The fact 


that the track of one railroad company has been 
laid through a street and the property owners have 
received compensation therefor does not warrant 
the location of another railroad in the same street 
without compensation to the owners.23 xhe laying 
of additional tracks by the same railroad in a 
,street, the fee of which is in the abutting owner, is 
an additional servitude for which such owner is en¬ 
titled to compensation,24 but there is authority to 
the contrary.25 Compensation may likewise be re¬ 
covered by an abutting owner for injury to access 
caused by the reconstruction of the roadbed.26 In 
some jurisdictions it is held that a mere increase 
of traffic over the tracks gives the abutting owner 
no right to compensation,27 while in others a con¬ 
trary rule obtains.28 A change of grade by a rail¬ 
road company occupying a street does not consti¬ 
tute an additional burden thereon, and it is not lia¬ 
ble for damages to abutting owners in the absence 
of negligence,29 unless such change of grade inter¬ 
feres with reasonable access to abutting property.20 

Street railways. According to the great weight 
of authority the use of a street, when duly author¬ 
ized, for the construction and operation of a street 
railroad on the surface of the street does not im¬ 
pose an additional servitude thereon, and an abut¬ 
ting owner cannot recover compensation or dam¬ 
ages for such use.2i The same rule applies to the 


13. N.T.—Kellinger v. Forty-Second 
St. & Grand St Ferry R. Co., 50 
N.T. 206. 

20 C.J. p 711 note S2. 

14. Ky.—^Kentucky & West Tir- 
irinia Power Co. v. Crawford, 16 S. 
W.2d 1041, 229 Ky. 254. 

20 C.J. p 711 note 83. 

15. Conn.—Appeal of Norton, 78 A. 
593, 84 Conn. 40. 

Ky.—^Watson v. Chesapeake & O. Ry. 

Co., 36 S.W.2d 641, 238 Ky. 31. 
N.T.—In re Grade Crossing Comers 
of City of Buffalo, 206 N.Y.S. 103, 
210 App.Dlv. 328, motion granted in. 
part 206 N.Y.S. 910, 211 App.Div. 
840. and affirmed 148 N.E. 727, 240 
N.T. 612. 

Or.—^McQuaid v. Portland & V. Ry. 

Co., 22 P. 899, 18 Or. 237. 

20 O.J. p 711 note 83. 

16. Iowa.—Anhalt v. Waterloo, etc., 
R. Co., 147 N.W. 928, 166 Iowa 
479. 

Early decisioiis construing such 
statutes are summarized in 20 C.J. 
p 712 note 87. 

17. Mont—Kipp v. Davis-Daly Cop¬ 
per Co., 110 P. 237, 41 Mont 509, 
36 Li.R.A.,N.S., 666, 21 Ann.Cas. 
1372. 

20 C.J. p 714 note 94. 


18. Ohio.—Cincinnati Southern Ry. 

v. Hurd. 20 Ohio N.P., N.S.. 10. 

20 C.J. p 714 note 98. 

16. Ky.—^Bondurant v. Paducah & 
I. Ry. Co., 218 S.W. 257. 186 Ky. 
794. 

Va.—Richmond Tract. Co. v. Mur¬ 
phy, 34 S.E. 982, 98 Va 104. 

20 C.J. p 714 note 99, p 712 note 
87 [f]. 

20. Minn,—^Rochette v. Chicago, etc., 
R. Co., 20 N.W. 140, 32 Minn. 
201 . 

21. Ky.—Illinois Cent R. Co. v. 
Elliott, 110 S.W. 817, 129 Ky. 
121, 33 Ky.Li. 537. 

22. Pa—Beidler's Appeal, 17 A. 244 
—Quigley v. Pennsylvania Schuyl¬ 
kill Valley R. Co., 15 A. 478, 
121 Pa 35, 1 Ii,R.A. 503. 

23. Cal.—Southern Pac. R. Co. v. 
Reed, 41 Cal. 256. 

24b Ga—Louisville & N. R. Co. v. 
Paschal, 160 S.E. 684, 44 GaApp. 
140. 

Mich.—^Wisher v. Pere Marquette Ry. 

Co., 211 N.W. 68, 237 Mich. 117. 
Ohio.—Cincinnati Southern Ry. v. 

Hurd, 20 Ohio N.P.,N.S., 10. 

20 C.J. p 713 note 89. 

25b Ind.—^White v, Chicago, etc., R. 
Co., 23 N.E. 782, 122 Ind. 317, 7 
L.R.A. 257. 


26. Ark.—^Little Rock, etc., R. Co. 
v. Greer, 96 S.W. 129, 77 Ark. 
387. 

Ohio.—Ghaster v. City of Fostoria 
152 N.E. 651, 115 Ohio St 210, 46 
A.L.R. 1439. 

27. Wis.—Lippert v. Chicago & N. 
W. Ry. Co., 175 N.W. 781, 170 Wis. 
429. 

20 C.J. p 713 note 92. 

28. Tex.—^Badouh v. St. Louis, etc., 
R. Co., Civ.App., 140 S.W. 364. 

20 C.J. p 713 note 93. 

29. Ind.—Pittsburg, etc., R. Co. v. 
Lamm, 112 N.E. 46, 61 Ind.App. 
389. 

20 C.J. p 714 note 97. 

SO. Ky.—Watson v. Chesapeake & 
O. Ry. Co., 36 S.«^.2d 641, 238 Ky. 
31. 

31. Ala.—Birmingham, E. & B. R. 
Co. V. Stagg, 72 So. 164, 196 Ala 
612—^Morris v. Montgomery Trac¬ 
tion Co., 38 So. 834, 143 Ala 246. 
Ky.—Citizens* Telephone Co. v. Cin¬ 
cinnati, N. O. & T. P. R. Co., 233 S. 
W. 901, 192 Ky. 399. 

Mich.—Worden v. City of Detroit, 
216 N.W. 461, 241 Mich. 139. 
N.T.—Davis v. International Ry. Co., 
162 N.Y.S. 88, 89 Misc. 489, af¬ 
firmed 154 N.Y.S. 1118» 169 App. 
Div. 968, which is affirmed 118 N. 
E. 1056, 222 N.T. 606. 
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construction .and operation of a street railroad on 
a viaduqt carrying a street over steam railroad 
tracks,or on a toll bridge or turnpike.33 In most 
jurisdictions this rule applies whether or not the 
fee of the street is in the abutting owner,34 jjut it 
is held in some jurisdictions that an abutting own¬ 
er, while not entitled to compensation if he does not 
own the fee to the street, is entitled to compensa¬ 
tion if he does own the fee.35 In any event, the 
ordinary use of the street must not be interfered 
with by the construction of the street railroad, and 
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if the abutting owner^s access to his property is cut 
off or he is otherwise specially damaged he may 
recover compensation.36 

The rule that an abutting owner is not entitled to 
compensation for the use of a street by a street 
railroad is not affected by the motive power em- 
ployed.37 It applies to a street railroad operated by 
the overhead trolley system,38 unless the abutting 
owner is deprived of his right of access by the poles 
and wires.39 It has been held that a street railroad 


Ohio.—Colonial Furniture Co. v. 
Cleveland Union Terminal Co., 191 
N.E. 903, 47 Ohio App. 399, error 
dismissed 190 N.E. 578, 128 Ohio 
St. 3 23—Shaffer v. Toledo & I. R. 
Co., 174 N.E. 359, 37 Ohio App. 
508, error dismissed Toledo & I. H. 
Co. V. Shaffer, 177 N.E. 635, 123 
Ohio St. 668—Oviatt v. Akron St. 
R. Co., 3 Ohio S. & C. P. 252, 2 
Ohio N.P. 84—Ire ton v. Ft. Wayne, 

V. W. & L,. Traction Co., 2 Ohio 
N.P., N.S.. 317. 

Tex.—Limburger v. San Antonio 
Rapid-Transit St. Ry. Co., 30 S.W. 
■533, 88 Tex. 79, 53 Am.S.R.. 730— 
Tribble v. Dallas Ry. & Terminal 
Co., Civ.App., 13 S.W.2d 933, er¬ 
ror refused. 

Wis.—City of Milwaukee v. Milwau¬ 
kee Electric Ry. & Light Co., 180 
N.W. 339, 173 Wis. 400, 13 A.L.R. 
802, modified on other grounds 181 
N.W. 821, 173 Wis. 400. 

20 C.J. p 714 notes 4, 5, p 710 note 78 
[a]. 

Season for differentiation between 
street and ordinary railroad 
A street railroad is intended for 
the convenience of local traffic 
while an ordinary railroad operates 
between distant cities and does not 
afford any relief to local traffic, 
Ohio.—Chaster v. City of Fostoria, 
152 N.E. 651. 115 Ohio St. 210, 46 
A.L.R. 1439. 

Va.—^McCIintock v. Richlands Brick 
Corporation, 145 S.E. 425, 162 Va. 
1, 61 A.L.R. 1033. 

32. Wis.—Henry v. La Crosse, 162 N. 

W. 174, 165 Wis. 625. 

33. Ky.—^Ashland, etc., R. Co. v. 
Faulkner, 45 S.W. 235; 51 S.W. 
806, 106 Ky. 332, 21 Ky.L. 151, 43 
L.R.A. 554. 

Pa.—Pittsburg, etc., R. Co. v. Point 
Bridge Co.. 30 A. 511, 165 Pa. 
37, 26 L.R.A. 323. 

20 C.J. p 714 note 5 [b]. 

34. U.S.—Ranken v. St. Louis, etc., 
R. Co., C.C.I11., 98 F. 479. 

20 C.J. p 716 note 8. 

35. N.T.—Rasch v. Nassau Electric 

R. Co., 91 N.E. 785, 198 N.T. 385, 
36 L.R.A.,N.S., 645. 

20 C.J. p 715 note 8 [a]. 

36. Cal.—Fairchild v. Oakland & B. 

S. Ry. Co., 169 P. 388, 176 Cal. 629. 

29 C.J.S.-^1 


Kan.—Nuttle v. Wichita R. & Light 
Co., 256 P. 128, 123 Kan. 517, 521. 
Minn.—^International Lumber Co. v. 
American Suburbs Co., 137 N.W. 
395, 119 Minn. 77. 

Ohio.—Shaffer v. Toledo & I. R. Co., 
174 N.E. 359, 37 Ohio App. 508, er¬ 
ror dismissed Toledo & I. R. Co. v. 
. Shaffer, 177 N.E. 635, 123 Ohio St. 
668—Powell V. Columbus, D. & M. 
Electric Ry. Co., 10 Ohio N.P., N.S., 
266—Oviatt v. Akron St. R. Co., 3 
Ohio S. & C. P. 252, 2 Ohio N.P. 
84. 

20 C.J. p 716 note 7. 

Injury due to peculiar nature of 
abutting owner’s business 
Where the ingress and egress to 
and from an abutting owner’s prem¬ 
ises would not be affected by the 
construction and operation of a street 
railroad in any manner different 
from the way in which the ingress 
and egress to and from every other 
lot abutting on the street would be 
affected, he is without remedy, if 
from the peculiar nature of his 
business his trade is impaired or his 
property rendered less desirable.— 
Ireton v. Ft. Wayne, V. W. & L. 
Traction Co., 2 Ohio N.P., N.S., 317. 

Physical damage 

(1) Physical damage to private 
property by the construction of a 
street railroad as distinguished from 
personal annoyance or inconvenience 
from operating the cars, is necessary 
to entitle a property owner to dam¬ 
ages under Const, art 2 § 15, pro¬ 
hibiting the damaging of private 
property for public or private use 
without compensation.—Harrison v. 
Denver City Tramway Co., 131 P. 
409, 54 Colo. 693, 44 L.R.A.,N.S., 1164. 

(2) Direct physical injury to prop¬ 
erty need not be established to re¬ 
cover damages for construction of 
railroad track in street.—Hutcher¬ 
son V. Louisville & N. R. Co., 57 S.W. 
2d 12, 247 Ky. 317. 

:Location of tracks on side rather 
than In center of street 
(1) Whether an additional servi¬ 
tude has been added to the street, or 
an abutting owner is entitled to 
compensation or to damages for an 
injury, cannot be determined from 
the mere fact that an electric car line 
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is proposed to be laid on the side of 
the street instead of in the center 
thereof.—Wagner v. Bristol Belt Line 
Ry. Co., 62 S.B. 391, 108 Va. 594, 
25 L.R.A.,N.S., 1278. 

(2> Property owner could not re¬ 
cover damages for removal of car 
tracks to location nearer his land, 
where location was still within street 
limits.—Starrett v. Inhabitants of 
Town of Thomaston, 137 A. 67, 126 
Me. 205. 

A Street railroad constructed by 
making fills and using rails like 
those on commercial railroads, there¬ 
by obstructing access to abutting 
property, is an additional burden.— 
Nichols V. Ann Arbor,- etc., R. Co., 
49 N.W. 538, 87 Mich. 361, 16 L.R.A. 
371. 

37. Va.—^McClintock v. Richlands 
Brick Corporation, 145 S.E. 425, 162 
Va. 1, 61 A.L.R. 1033. 

20 C.J. p 716 note 9. 

Cable 

Cal.—Tuebner v. California St. R. 

Co., 7 P. 1162, 66 Cal. 171. 

20 C.J. p 716 note 12. 

Electricity 

Ohio.—Oviatt v. Akron St. R. Co., 3 
Ohio S. & C. P. 252, 2 Ohio N.P. 
84. 

Tex.—Limburger v. San Antonio 
Rapid-Transit St. Ry. Co., 30 S.W. 
533, 88 Tex. 79, 53 Am.S.R. 730. 

20 C.J. p 716 note 13. 

Horse power 

Ohio.—Oviatt v. Akron St. R. Co., 3 
Ohio S. & C. P. 252, 2 Ohio N.P. 
84. 

Tex.—Limburger v. San Antonio 
Rapid-Transit St. Ry. Co., 30 S. 
W. 533, 88 Tex. 79, 53 Am.S.R. 730. 
20 C.J. p 716 note 10. 

Steam 

Minn.—^Newell v. Minnesota, etc., R. 
Co„ 27 N.W. 839, 35 Minn. 112, 59 
Am.R. 303. 

20 C.J. p 716 note 11. 

38. Ky.—Louisville Bagging Mfg. 
Co. V. Central Pass. R. Co.,- 23 S.W. 
592, 95 Ky. 50, 15 Ky.L. 417, 44 Am. 
S.R. 203. 

20 C.J. p 717 note 13. 

39. Ohio.—Mt. Adams & Eden Park 
Inclined R. Co. v. Winslow, 3 
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does not impose an additional sen^itude upon the 
street by laying an additional track thereon,^® un¬ 
less such act interferes with the abutting owner’s 
rights in the street.^^ 

Some authorities hold that a street railroad which 
carries freight only, or freight as well as passen¬ 
gers, constitutes an additional servitude, since it is 
not then to be distinguished from a commercial rail¬ 
road but other authorities hold that no addition¬ 
al servitude is created by a railroad in a street, al¬ 
though it carries freight as well as passengers.**^ 

hitcriirhan or rural railroads. According to some 
decisions a street or interurban railroad, when con¬ 
structed on a country highway, constitutes an ad¬ 
ditional servitude thereon,but this is denied by 
others.^5 jt has been held, however, that an inter¬ 
urban railroad operating passenger cars is not an 
additional burden on a city street,*® although there 
is authority to the contrary.**^ Where an interur¬ 


ban railroad carries freight, mail, and express as 
well as passengers, it has been held to constitute 
an additional burden on a city street,*® as well as 
on a country highway;*^ but other authorities hold 
that no additional burden is imposed on city streets 
by interurban cars carrying express matter and 
light freight, as well as passengers;®® or carrying 
passengers and express matter, but no freight,®^ or 
express matter, passengers’ baggage, and mail.52 
When a railroad on a country highway is operated 
by the overhead trolley, system, and the poles and 
wires are used for supplying heat, light, and power 
to private consumers as well as for furnishing pow¬ 
er for the road, an additional servitude is imposed.®® 

Elevated railroad. It is generally held that an 
elevated railroad is an additional burden on the 
street and an invasion of abutting owners’ rights of 
light, air, and access for which they are entitled to 
compensation.®* The construction of an additional 


Ohio Cir.Ct. 425, 2 Ohio Cir.Dec. 
240. 

20 C.J. p 717 note 15. 

40. Ala.—^Birmingham Ry., Light & 
Power Co. v. Smyer, 61 So. 354, 
181 Ala. 121, 47 L.R.A.,N.S.,’ 697. 
Ann.Cas.l915C 863. 

26 C.J. p 717 note 16. 

41. Miss.—^Williams v. Meridian 
Light, etc., Co., 69 So. 596, 110 
Miss. 174. 

42. Minn.—Carli v. Stillwater St. R., 
etc., Co., 10 N.W. 205, 28 Minn. 
373. 41 Am.R. 290. 

Tex.—Rische v. Texas Transp. Co., 
66 S.W. 324, 27 Tex.Civ.App. 

33. 

43. Cal.—City of Albany v. United 
States Fidelity & Guaranty Co., 176 
P. 705, 38 Cal.App. 466. 

Ind.—Chicago, L. S. & S. B. Ry. Co. 
V. Guilfoyle, 152 N.B. 167, 198 Ind. 
9, 46 A.L.R. 1465. 

Tex.—Aycock v. San Antonio Brew¬ 
ing Ass'n, 63 S.W. 953, 26 Tex.Civ. 
App. 431, error refused. 

Va.—McClintock v. Richlands Brick 
Corporation, 145 S.E. 425, 152 Va. 
1, 61 A.L.R. 1033. 

20 C.J. p 717 note 20. 

44. Wis.—City of Milwaukee v. 
Milwaukee Electric Ry. & Light 
Co., 180 N.W, 339, 173 Wis. 400, 
13 A.L.R. 802, modified on other 
grounds 181 N.W. 821, 173 Wis. 
400. 

20 C.J, p 717 note 21. 

Part of street in dty; part in town 
Where one half of a street is lo¬ 
cated within the limits of a city, and 
the other half is within the limits 
of a town, and the street is used al¬ 
most exclusively for city travel, and 
a single-track railway is operated 
on the portion within the city, such 
street is not a rural highway, and 


the construction of a double-track 
street railway does not impose an 
additional burden or an illegal tak¬ 
ing of property.—^Packard Motor Car 
Co. of Chicago V. Milwaukee Electric 
Ry. & Light Co.. 190 N.W. 914, 179 
Wis. 159. 30 A.L.R. 740. 

45. Tenn.—^Knoxville R., etc., Co, v. 
Johnson, 5 Tenn.Civ.App. 504, 507. 

20 C.J. p 717 note 22. 

46. Ind.—Butler v. Kokomo, 113 N. 
E. 391, 62 Ind,App. 519. 

Ky.—Citizens' Telephone Co. v. Cin¬ 
cinnati, N. O. & T. P. R. Co., 233 
S,W. 901, 192 Ky. 399. 

Ohio.—Colonial Furniture Co. • v. 
Cleveland Union Terminal Co., 191 
N.E. 903, 47 Ohio App. 399, er¬ 
ror dismissed 190 N.E. 578, 128 
Ohio St. 123. I 

Where the relocation of a high¬ 
way contemplates the moving of the 
tracks of an interurban street rail¬ 
road, a landowner may recover dam¬ 
ages for the increased inconvenience 
and danger caused by the relocation. 
—^Miller v. Cincinnati, etc.. Electric 
St. R. Co., 88 N.E. 102, 43 Ind.App. 
540. 

47. Wis.—City of Milwaukee v. Mil¬ 
waukee Electric Ry. & Light Co., 

180 N.W. 339, 173 Wis. 400, 13 A. 
L.R. 802, modified on other grounds 

181 N.W. 821, 173 Wis. 400—Toun- 
kin V. Milwaukee Light, etc., Co., 
98 N.W. 215, 120 Wis. 477. 

BelocatioxL of tracks 
An interurban railway which 
owned the portion of the street on 
which its tracks were situated sub¬ 
ject to the right of the public to 
use it for highway purposes cannot 
remove its tracks from its private 
right of way to another portion of 
the street on demand of the city 
without assuming liabilities to abut¬ 
ting property owners.—State v. Mil¬ 
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waukee Light, Heat & Traction Co., 
180 N.W. 938, 173 Wis. 225. 

48. N.C.—Kirkpatrick v. Piedmont 
Tract. Co., 87 S.E. 232, 170 N.C. 
477. 

20 C.J. p 718 note 25. 

49. Ohio.—Schaaf v. Cleveland, etc., 
R. Co., 64 N.B. 145, 66 Ohio St. 215. 

20 C.J. p 718 note 26. 

50. Ind.—^Kinsey v. Union Tract. 
Co., 81 N.E. 922, 169 Ind. 563. 

61. Tex.—Galveston-Houston Elec¬ 
tric R. Co. V. Jewish Literary Soc., 
Clv.App., 192 S.W. 324. 

20 C.J. p 718 note 28. 

56. Ind.—^Mordhurst v. Ft. Wayne, 
etc., Tract. Co., 71 N.E. 642, 163 
Ind. 268, 106 Am.S.R. 222, 66 L.R. 
A. 105, 2 Ann.Cas. 967. 

53. Ill.—Goddard v. Chicago, etc., 
R. Co., 104 IlLApp. 533, affirmed 
66 N.E. 1119, 202 Ill. 452. 

Ohio.—Schaai v. Cleveland, etc., R. 
Co., 64 N.E. 145, 66 Ohio St. 215. 

54. N.T.—^In re Forty-Second St. 
Spur of Manhattan Ry. Co. in City 
of New York, 216 N.T.S. 2, 126 
Misc. 879, modified on other 
grounds In re Elevated Railroad 
Structures, etc., in Bast Forty- 
Second St., City of New York, 
243 N.Y.S. 665, 229 App.Div. 617. 

Ohio.—Colonial Furniture Co. v. 
Cleveland Union Terminal Co., 191 
N.B. 903, 47 Ohio App. 399, error 
dismissed 190 N.E. 578, 128 Ohio 
St. 123. 

20 C.J. p 718 note 32, p 719 notes 
33, 42. 43. 

Slevated railroad is a "railroad/’ 
not a "street railroad” within a stat¬ 
ute providing compensation to own¬ 
ers of lots abutting on streets in 
which a railway is laid.—^Preiday v. 
Sioux City Rapid Transit Co., 60 N. 
W. 656, 92 Iowa 191, 26 L.R.A. 246. 
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track impairing the abutting owner’s easements 
gives a right to compensation,55 and if a street rail¬ 
road has ■a prescriptive right only, as against the 
abutting owner, it must compensate him for addi¬ 
tional interference with'his easements of light, air 
and access by change from the surface to an ele¬ 
vated structure ;55 but a change in motor power57 
or an increase in the number and speed of trains®* 
does not impose an additional burden where com¬ 
pensation for occupation of the street has once 
been paid. The abutting owner may, however, re¬ 
cover compensation for injurious changes in the 
structure, such as increase in its size.59 It has been 
held that, while an elevated railroad is not an ad¬ 
ditional servitude on a city street, an abutting own¬ 
er may nevertheless recover any special damages 
sustained,®® and that injuries occasioned by the 
erection of an abutment to serve as an approach 
for an elevated road do not constitute a taking.®^ 
The rule as to elevated railroads has been applied 
to entitle abutting owners to compensation for the 


erection of a trestle for a street railroad,®^ but it 
has been held that such a trestle is not an additional 
servitude.®® 

Subways. That the construction of a subway for 
the operation of trains imposes an additional serv¬ 
itude on a street has been asserted in some juris¬ 
dictions®^ and denied in others.®® 

d. Use by Telegraph, Telephone, or Light and 
Power Company 

The courts are In conflict as to the right of an abut¬ 
ting owner to compensation when the wires and ‘poles of 
a telegraph, telephone, or light and power company are 
placed on the street or highway. 

Some courts hold that the use of a street for the 
poles and .wires of a telegraph, telephone, or light 
and power company is an additional servitude en¬ 
titling abutting owners to compensation,®® at least 
in the case of a rural highway.®^ An abutting own¬ 
er acquiring the property subsequent to the erection 


Abandoned strip of street between | 
street and abutting owner’s land 
The right to compensation exists, 
although a narrow strip which has 
been abandoned as a public ease¬ 
ment in straightening and widening 
the street intervenes between the 
owner’s premises and the street.— 
Reynolds v. Interborough Rapid 
Transit Co., 100 N.E. 418, 206 N.T. 
587. 

“Pee damages” has been the term 
applied to the damage sustained by 
an abutting owner from the con¬ 
struction and operation of an ele¬ 
vated railroad in the street.—^Dode 
V. Manhattan R. Co., ^24 N.Y.S. 422, 
70 Hun 374—25 C.J. p 1009 note 6. 

55. N.T.—^Auchincloss v. Metropoli¬ 
tan El. R. Co., 74 N.Y.S. 634, 69 
App.Div. 63, reversing 60 N.Y.S. 
792, 29 Misc. 151. 

20 C.J. p 719 note 36. 

56. N.Y.—^Leffmann v. Long Island 
R. Co., 105 N.Y.S. 467, 120 App. 
Div. 528, affirmed 90 N.E. 1160, 197 
N.Y. 513. 

57. N.Y.—Bremer v. Manhattan R. 
Co., 84 N.B. 59, 191 N.T. 333. 

sa N.T.—Wolf V. Manhattan R. 
Co., 101 N.Y.S. 493, 51 Misc. 426. 

59. N.T.—Bremer v. Manhattan R. 
Co„ 84 N.E. 59, 191 N.Y. 333. 

60. Ill.—Aldis V. Union El. Co., 68 
N.E. 95, 203 Ill. 667. 

20 C.J. p 719 note 45. 

61. Md,—Garrett v. Lake Roland El. 
R. Co., 29 A. 830, 79 Md. 277, 24 
L.R.A. 396. 

ea Mass.—Lentell v. Boston, etc,, 
R. Co., 88 N.E. 765, 202 Mass. 116 


—^Lentell v. Boston, etc., St. R. 
Co., 73 N.E. 542, 187 Mass. 445. 

20 C.J. p 719 note 44. 

ea Ill.—^^^’’innetka v. Chicago, etc., 
R. Co., 107 IlLApp. 117, affirmed 
68 N.E. 407, 204 Ill. 297. 

20 C.J. p 714 note 5 [c]. 

64. N.T.—In re Board of Transp. 
of City of New York, 266 N.Y.S. 
806, 149 Misc. 147. 

20 C.J. p 720 note- 46. 

6a Idaho.—Powell v. McKelvey, 63 
P.2d 626, 56 Idaho 291. 

N.J.—Land Title Guaranty Co. of 
New Jersey v. Delaware River 
.^oint Commission, 187 A. 371, 117 
N.J.Law 113, affirming, 183 A. 685, 
14 N.J.Misc. 246. 

Ohio.—Colonial Furniture Co., v. 
Cleveland Union Terminal Co., 191 
N.E. 903, 47 Ohio App. 399, error 
dismissed 190 N.E. 678. 128 Ohio 
St. 123. 

20 C.J. p 720 note 47. 

Anthoxlty to coaistract 

A railway company in its corpo¬ 
rate capacity merely and under its 
charter had no power to establish 
and maintain railway under street, 
but such power resided in legisla¬ 
tive grant exclusively, as respects 
railway company’s liability for dam¬ 
ages to abutting landowners.—Siem- 
ers V. St. Louis Electric Terminal 
Ry. Co., 125 S.W.2d 865, 343 Mo. 
1201. 

6& Ark.—Cathey v. Arkansas Pow¬ 
er & Light Co., 97 S.W.2d 624, 193 
Ark. 92—Southwestern Bell Tele¬ 
phone Co. V. Biddle, 54 S.W.2d 
57, 186 Ark. 294. 

Ill.—Board of Trade Tel. Co. v. Bar¬ 
nett, 107 Ill. 507, 47 Am.R. 453— 
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American Telephone & Telegraph 
Co. V. Jones, 78 IlLApp. 372. 

Md.—Chesapeake & Potomac Tele¬ 
phone Co. of Baltimore City v. Ty¬ 
son, 153 A. 271, 160 Md. 298— 
Potomac Electric Power Co. v. 
Wall, 137 A. 899, 153 Md. 229. 
N.Y.—Marx v. Edison Electric Il¬ 
luminating Co. of Brooklyn, 194 
N.Y.S. 807, 201 App.Div. 607. 

Ohio.—Cincinnati & Suburban Bell 
Telephone Co. v. Bechtel, 30 Ohio 
N.P;, N.S., 358, reversed on other 
grounds 191 N.E. 698, 128 Ohio 
St. 400—Bowman v. Western Un¬ 
ion Telegraph Co., 23 Ohio N.P., 
N.S., 118—Tannian v. City & Sub¬ 
urban Telegraph Ass’n, 1 Ohio N. 
P., N.S., 81, affirmed 74 N.E. 1134, 
71 Ohio St. 478, 49 Wkly.L.Bul. 
460, 2 Ohio L.R. 276. 

20 C.J. p 720 note 61, p 721 note 67. 
Abutting owner owning fee to street 
Cal.—Gurnsey v. Northern California 
Power Co., 117 P. 906, 160 Cal. 
699, 36 L.R.A.,N.S., 185. 

N.Y.—Thompson v. Orange & Rock¬ 
land Electric Co., 173 N.E. 224, 
254 N.Y. 366, reversing 239 N.Y. 
S. 758, 228 App.Div. 672; 173 N. 
E. 889, 254 N.T. 612, reversing 
239 N.Y.S. 758, 228 App.Div. 672. 
Private telephone line 

Use of street for construction of 
a private telephone line, other than 
by city for its own purposes and 
that of its inhabitants, is not a 
proper street use, and hence entitles 
property owner to compensation for 
any injury to his property.—^Benton 
V. Yarborough, 123 S.E. 204, 128 S. 
C. 481. 

07. Ohio.—Ohio Bell Telephone Co. 
V. Watson Co., 147 N.E. 907, 112 
Ohio St. 385—Donough v. Mans- 
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of telegraph and telephone lines cannot recover the 
damages resulting from the presence of the lines 
before he acquired title,although he may recover 
damages caused by any subsequent change in the 
construction of the lines or additions thereto which 
increase the servitude on the street.®^ Other au¬ 
thorities hold that the use of a street for the poles 
and wires of such companies is a use contemplated 
by abutting owners when the public right was ac¬ 
quired and does not entitle them to compensation,"® 
even in the case of a rural highway,^! except for 
special damage poles and wires are 

placed on a street or highway to serve public in¬ 
terests, such as lighting the street or highway, no 
compensation need be made.73 It has been held, 
however, that an electric light company is not au¬ 
thorized to erect poles or wires on a rural highway 
without the owner’s consent, or the acquisition of 
his title, although such company has a contract to 
light the highway.*^^ Where a street railway com¬ 
pany is authorized to run its electric wires on any 


of the streets in the city, the stringing of high-pow¬ 
er electric wires upon a street in which it does not 
run cars, to transmit electricity to a place where it 
is needed in the operation of its cars, does not im¬ 
pose an additional servitude upon the street for 
which abutting owners are entitled to compensa- 
tion.75 A foreign telephone company is not ex¬ 
empt from payment of damages to abutting prop¬ 
erty by the construction of its lines in a street un¬ 
der a permit from the state and city.*^® 

e. Use of Street or Highway below Surface 

An abutting owner is generally not entitled to com¬ 
pensation for the use for public purposes of city streets 
below the surface, but there is conflict as to the right of 
compensation for such use in the case of rural highways. 

The use of city streets below the surface,^^ if 
authorized,as for sewers,*^® water pipes,®® gas 
pipes,®^ conduits for underground wires,®^ or tun¬ 
nels,®® does not constitute such an additional servi¬ 
tude as entitles abutting owners to compensation, if 


field Telephone Co., App., 32 N.E. 
2d 480. 

Pa.—Lamont v. West Penn Power 
Co., 150 A. loo, 300 Pa. T8, 

20 C.J. p 721 note 55. 

68. Tex.—Southwestern Tel., etc., 
Co. V. Smithdeal, 136 S.W. 1049, 
104 Tex. 258, modifying* Civ.App., 
126 S.W. 942. 

69- Ohio.—Ohio Postal Telegraph 
Cable Co. v. Smith, 191 N.E. 69S, 
128 Ohio St. 400. 

Tex.—Southwestern Tel., etc., Co. v, 
Smithdeal, 136 S.W. 1049, 104 Tex, 
258, modifying, Civ.App., 126 S.W. 
942. 

SeiocatioiL of wires to easement tak¬ 
en in street widening proceeding 
Where an additional easement has 
been taken to widen the street, abut¬ 
ting owners must be taken to have 
contemplated the relocation of the 
wires and poles thereon.—Ohio Pos¬ 
tal Telegraph Cable Co. v. Smith, 191 
N.E. 698, 128 Ohio St. 400. 

70- Ala.—Crawford v. Alabama 
Power Co., 128 So. 454, 221 Ala. 
236—^Alabama Power Co. v. Chris¬ 
tian, 112 So. 763, 216 Ala. 160. 

Ky.—Kentucky & West Virginia 
Power Co. v. Crawford, 16 S.W.2d 
1041, 229 Ky. 254—Citizens' Tele¬ 
phone Co. V. Cincinnati, N. O. & 
T. P. R. Co., 233 S.W. 901, 192 Ky. 
399. 

S.C.—Lay v. State Rural Electrifi¬ 
cation Authority, 188 S.B. 368, 182 
S.C. 32. 

Wash.—^McCullough v. Interstate 
Power & Light Co., 300 P. 166, 163 
Wash. 147. 

W.Va.—Karcher v. Wheeling Elec¬ 
trical Co., 118 S.E. 154, 94 W.Va. 
278, 30 A.L.R. 1044. 

20 C.J. p 720 note 49. 


Public owning fee to street 
N.Y.—Thompson v. Orange & Rock¬ 
land Electric Co., 173 N.E. 224, 254 
N.Y. 366, reversing 239 N.Y.S. 758, 
228 App.Div. 672; 173 N.E. 889, 
254 N.Y. 612, reversing 239 N.Y.S. 
758, 228 App.Div. 672. 

But where such use is not au¬ 
thorised by the proper legislative 
body it imposes new and additional 
burden on abutting owner.—^Arm¬ 
strong V. Pinnacle Coal & Coke Co., 
131 S.E. 712, 101 W.Va. 15. 

71. Ala.—Crawford v, Alabama 
Power Co., 128 So. 454, 221 Ala. 
236. 

20 C.J. p 721 note 56. 

78. Pa.—Shinzel v. Bell Tel. Co., 31 
Pa.Super. 221. 

20 C.J. p 720 note 60. 

73. N.Y.—Thompson v. Orange & 
Rockland Electric Co., 173 N.E. 
224, 254 N.Y, 366, reversing 239 
N.Y.S. 758, 228 App.Div. 672. 

20 C,J. p 721 note 59. 

74- Pa.—^Duquesne Light Co. v. 

Duff, 97 A. 82, 251 Pa. 607. 

20 C.J. p 721 note 60. 

75w Wash.—Brandt v. Spokane, etc., 
R. Co., 138 P. 871, 78 Wash. 214, 
52 L.RA.,N.S., 760. 

76. Tex.—Southwestern Tel., etc., 
Co. V. Smithdeal, 124 S.W. 627, 103 
Tex. 128. 

77. Pa.—Shawkey v. City of Pitts¬ 
burgh, 79 Pa. Super. 31. 

20- C.J. p 722 note 63. 

76. Ill.—Sanitary Dist, of Chicago 
V. Commonwealth Edison Co. 192 
N.E. 248, 357 Ill. 255. 

N.J.—^Zemel v. Public Service Pro¬ 
duction Co., 150 A. 344, 8 N.J.Misc. 
439. 


79. Pa.—Shawkey v. City of Pitts¬ 
burgh, 79 Pa.Super. 31. 

20 C.J. p 722 note 64. 

Trndergfround improvements made 
by owner cannot be interfered with 
to construct sewer where city ac¬ 
quired only an easement.—Sanitary 
Dist. of Chicago v. Commonwealth 
^Jdison Co., 192 N.E. 248, 357 Ill. 255. 

80. Pa.—Shawkey v. City of Pitts¬ 
burgh, 79 Pa. Super. 31. 

20 C.J. p 722 note 65. 

81- Md.—^Baltimore County Water, 
etc., Co. V. Dubreuil, 66 A. 439, 105 
Md. 424, 9 L.R.A.,N.S., 684. 

20 C.J. p 722 ntfte 66. 

82- Ind.—Cobum v. New Tel. Co,. 
39 N.E. 324, 166 Ind. 90, 52 L.R.A. 
671. 

N.T.—Castle v. Bell Tel. Co., 63 N. 
T.S. 482, 49 App.Div. 437, affirm¬ 
ing 61 N.Y.S. 743, 30 Misc. 38. 

20 C.J. p 722 note 67. 

83. Cal.—Hayes v. Handley, 187 P. 

952, 182 Cal. 273. 

20 C.J. p 722 note 68. 

Diversion of traffic 
Where approximately one hundred 
fifty trains per day passed over rail¬ 
road tracks at street crossing and 
approximately five thousand vehicles 
and one thousand pedestrians per 
day passed over tracks at such 
crossing, elimination of grade cross¬ 
ing by construction of subway held 
not abuse of discretion by state de¬ 
partment of public works, as re¬ 
spects right of abutting property 
owners in block in which approach 
was to be constructed to compensa¬ 
tion for, or injunction against, di¬ 
version of traffic.—^Powell v. McKel- 
vey, 53 P.2d 626, 56 Idaho 291. 
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such use is for the public benefit; and the same rule 
has been applied to highways of an unincorporated 
village.s^ Not only the bed of city streets but the 
sidewalks may be put to such uses.^s However, it 
has been held that a gas pipe cannot be laid under 
a sidewalk without compensating the abutting own- 
er.s® 

It is generally held that gas pipes cannot be laid 
in rural highways without compensation to abutting 
owners,although there is authority to the con- 
trary.^^ The right to use rural highways for water 
pipes and sewers without compensation to abutting 
owners has been both affirmed^^ and denied.^® 
Abutting owners have been held not to be entitled 
to compensation where a pipe for transmission of 
natural gas^^ or oil^^ was laid under the highway. 
An abutting owner is not entitled to compensation 
for the construction of an underpass under a high¬ 
way.®^ 

§ 134. -T — For New Use of Railroad Right 
of Way 

The use of a railroad right of way for a different or 
additional purpose entitles the owner of the fee to com¬ 
pensation. 

84. N.Y.—Witcher v. Holland Wa¬ 
ter Works Co., 20 N.Y.S,-660, 66 

• Hun 619. affirmed 37 N.E. 565. 142 
N.Y. 626. 

85. Ind.—Coburn v. New Tel. Co., 

59 N.E. 346, 156 Ind. 90, 52 L.R.A. 

671. 

Pa.—McDevltt v. People’s Natural 
Gas Co., 28 A. 948, 160 Pa, 367— 

Shawkey v. City of Pittsburgh, 79 
Pa.Super. 31. 

86b Ohio.—Federal Gas & Fuel Co. 

V. Townsend, 1 Ohio N.P., N.S., 

289, followed in 3 Ohio N.P., N. 

S., 261, 17 Ohio Dec. 734. 

87. Ind.—^Kincaid v, Indianapolis 
Natural Gas Co., 24 N.E. 1066, 124 
Ind. 577, 19 Am.S.R. 112, 8 L,R,A, 

602. 

20 C.J. p 722 note 71. 

8& W.Va.—Hardman v. Cabot, 65 
S.E. 756, 60 W.Va. 664, 7 L.R.A., 

N.S., 506, 6 Ann.Cas. 1030. 

20 C.J. p 722 note 72. 

89. Mass.—^Bishop v. North Adams 
Fire Dist., 45 N.E. 926, 167 Mass. 

364. 

20 C.J. p 722 note 73. 

90. N.Y.—^Van Brunt v. Flatbush, 

27 N.E. 973, 128 N.Y. 50. 

20 O.J. p 722 note 74. 

91. Kan.—^Empire Natural Gas Co. 

V. Stone. 245 P. 1059, 121 Kan. 119. 

92. Okl.—Okmulgee Producers & 

Manufacturers Gas Co. v. pranks, 

60 P.2d 771, 177 Okl. 456—Stano- 
lind Pipe Line Co. v. Winford, 54 
P.2d 646, 176 Okl. 47—Anderson 


The acquisition of a railroad right of way for a 
specific purpose does not justify its use for a dif¬ 
ferent or additional purpose, without making addi¬ 
tional compensation therefor to the owner of the 
fee.9^ Thus the use for a steam railroad of a way 
obtained for the operation of an electric railroad 
requires the payment of compensation.^5 Xhe clos¬ 
ing of an undergrade crossing imposes an addition¬ 
al servitude on the land of an abutting owner.^® 
Where a railroad has stipulated for a particular 
mode of construction or operation in order to limit 
damages for taking the way, on a change to another 
mode, the property owner is entitled to such addi¬ 
tional damages as may arise therefrom but the 
construction of additional tracks,^^ the construction 
of additional poles, anchor posts, and other appara- 
tus,9^ the erection and maintenance of a fence along 
a building abutting on land previously taken for 
railroad purposes,^ a’change in the size of cars 
used,^ an increase in traffic,^ or a change in cus¬ 
tomers or products carried^ does not require addi¬ 
tional compensation. A railroad may improve or 
change the grade of its road, and elevate or de¬ 
press its tracks on its own right of way without 
compensating the owners of abutting property® in 


New York, etc., R. Co., 103 A. 1031, 
41 RI. 361. 

sa. Okl.—Oil Field & S. F. Ry. Co. 
V. Smaltz, 187 P. 794, 77 Okl. 193. 

96. Kan.—^Atchison, etc., R. Co. v. 
Davenport, 69 P. 195, 65 Kan. 206. 

97. Ill.-^Chicago, etc., R. Co. v. 
Cogswell, 44 llLApp. 388. 

98. Ill.—Galt V. Chicago & N. W. 
R. Co., 41 N.B. 643, 157 Ill. 125. 

Ky.—Collins v. Louisville & N. R. 
Co., 292 S.W. 494, 218 Ky. 811— 
Moore v. Chesapeake & O. Ry. Co., 
269 S.W. 695, 202 Ky. 339. 

Va.—Chesapeake & O. Ry. Co. v. 

Ricks, 135 S.E. 685, 146 Va. 10. 

20 C.J. p 723 note 80. 

99. Tenn.—^Anderson v. Knoxville 
Power & Light Co., 64 S.W.2d 204, 
16 Tenn.App. 259. 

1. Tex.—Craig v. Ft. Worth, etc., 
R. Co., Civ.App., 185 S.W. 944. 

2. W.Va.—'Cotts V. Wheeling, etc., 

R. Co., 59 S.E. 766, 63 W.Va. 39. 

3. Va.—Southern Ry. Co. v. Fitzpat¬ 
rick, 105 S.E. 663, 129 Va. 246. 

Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 268 
N.W. 243, 222 Wis. 264. 

4. Ky.—^Hlmlar Coal Co. v. Kirk, 6 

S. W.2d 480, 224 Ky. 383. 

5b N.Y.—^New York Cent. R. Co. y. 
Maloney, 137 N.E. 305, 234 N.Y. 
208, reversing 191 N^Y.S. 940, 199 
App.Div. 937. 

Va.—Southern Ry. Co. v. Fitzpatrick^ 
105 S.E. 663, 129 Va. 246. 

20 C.J. p 723 note 84. 


V. Illinois Oil Co., 54 P.2d 646, 176 
Okl. 40—Nazworthy v. Illinois Oil 
Co., 54 P.2d 642, 176 Okl. 37. 

98. Mich.—Grand Rapids Gravel Co. 
V. William J. Breen Gravel Co., 247 
N.W. 902, 262 Mich. 365. 

94b N.Y.—Crouch v. State, 218 N.Y. 
S. 173, 218 App.Div. 356, revers¬ 
ing 208 N.Y.S. 780, 124 Misc. 564. 
Wis.—New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 268 
N.W. 243, 222 Wis. 264. 

20 C.J. p 722 note 76. 

Coudenmatloxi for another purpose 
Owner of land acquired by rail¬ 
road was held entitled to compensa¬ 
tion on state’s subsequent condem¬ 
nation of same land for another pur¬ 
pose.—Crouch V. State, 218 N.Y.S. 
173, 218 App.Div. 356, reversing 208 
N.Y.S. 780, 124 Misc. 564. 

Grade crossing; fee owned by rail¬ 
road 

Where railroad corporation owns 
fee and not simply easement, it is 
entitled to compensation for addi¬ 
tional burden on fee when directed 
by state to construct grade crossing 
over railroad.—Missouri, K. & T. R. 
Co. V. State, 229 P. 172, 107 Okl. 23, 
certiorari denied 45 S.Ct. 225, 226 U. 
S. 633, 69 L.Ed. 479, reversed on 
other grounds 46 S.Ct. 517, 271 XJ.S. 
303, 70 L.Ed. 957. 

Removal of simr tracks incident 
to elimination of grade crossings, 
thus inconveniencing abutting pro¬ 
prietors using them, does not entitle 
them to compensation.—Armour v. 
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the absence of special damage.® 

Second railroad. The construction of a second 
railroad by another railroad company on a right of 
way is an additional burden for which landowners 
are entitled to compensation.^ One railroad may, 
however, let another company into the common use 
of its tracks, for terminal purposes, especially in 
cities and towns, and this does not impose an addi¬ 
tional burden, entitling the owner of the land to 
further compensation;® and a railroad may enter 
into an arrangement with another by which the lat¬ 
ter may jointly use a part of land condemned b}’ 
it for depot purposes for the same purposes, with 
the necessary switches, sidetracks, and turnouts, and 
such use does not constitute a new* servitude.® 

Telephone, telegraph, or electric power line. A 
telegraph, telephone, or electric power line con¬ 
structed for general commercial purposes along a 
railroad and on the right of vrzy thereof is an ad¬ 


ditional burden on the land for which abutting 
landowmers are entitled to just compensation.!® 
However, no compensation need be paid if such a 
line is constructed over the right of way of a rail¬ 
road in good faith for the use and benefit of the 
latter in the operation of its road and to facilitate 
its business, or is reasonably necessary for that pur¬ 
pose.!! 

§ 135. When Taking Complete 

Unless otherwise provided by statute, a taking is gen. 
erally held complete when the condemnor enters on the 
land and does some act evidencing an intention to ap¬ 
propriate it. 

It may be stated as a general rule that a taking 
is complete where the grantee of the power of em¬ 
inent domain enters on the land, and does some act 
evidencing an intention to appropriate it;!® but 
there are decisions that an actual entry is not nec¬ 
essary.!®- If the statute expressly declares what 


6^ Ill.—Chicago, etc., R. Co. v. Cogs¬ 
well, 44 IlLApp. 388. 

20 C.J. p 723 note 85. 

7. Ohio.—^Platt v. Pennsylvania 

Co., 1 JS’.E. 420. 43 Ohio St. 22S. 

Tex.—Ft. Worth, etc., R. Co. v. Jen¬ 
nings. 13 S.W. 270, 76 Tex. 373, 8 
L.R.A. 108. 

8. Minn.—Miller v. Green Bay, etc., 
R. Co., 60 N.W. 1006, 59 Minn. 169, 
26 Ii.K.A. 443. 

8. Mo.—Stevens v. St. Louis, etc., 
n. Co., 53 S.W. 1066, 152 Mo, 212. 
IOl N.C.—Crisp v. Nantahala Power 
& Light Co., 158 S.E. 845. 201 N. 
C. 46—Query v. Postal Telegraph- 
Cable Co., 101 S.B. 390, 178 N.C. 
639, 8 A.L.R. 1290. 

20 C.J. p 723 note 91. 

11. III.—Dickman v. Madison Coun¬ 
ty Light & Power Co., 136 N.E. 
790, 304 III. 470. 

20 C.J. p 723 note 92. 

Temporary sale of excess power 
If an electric railroad company 
acting in good faith on a reasonable 
necessity of equipping its plant to 
generate excess power to care for fu¬ 
ture growth puts additional wires 
on the right of way with a view to 
using them in the future in its busi¬ 
ness of a railroad company, they 
are not an additional burden, but 
within the easement of the right of 
way> although it temporarily sells 
the excess power to a power com¬ 
pany, and allows it to use the wires 
for conveying the power to custom¬ 
ers, and this, although it delivers 
the electricity to the power company 
at a current which cannot be used 
by the railroad company for its busi¬ 
ness without changing the character 
of the current,—^Dickman v. Madison 
County Light & Power Co., 136 N.E. 
790. 304 XU. 470. 


12. Cal.—^People v. Joerger, 55 P.2d 
1269, 1271, 12 Cal.App.2d 665, quot¬ 
ing Corpus Juris. 

N.T.—Rochford v. State. 274 N.Y.S. 
656, 153 Misc. 239, affirmed 282 N. 
Y.S. 254, 245 App.Div. 794. 

Ohio.—City of Cleveland v. Cleveland 
Stone Co., 13 Ohio N.P., N.S., 209. 
Pa.—Goodman v. City of Bethlehem, 
185 A. 719, 323 Psu 68—In re 
Northern Pipe Line Co., 1 A.2d 526, 
132 Pa. Super. 406. 

Tex.—Garner v. Chicago, R. I. & G. 
Ry. Co., Civ.App., 10 S.W.2d 132, 
error refused, 

20 C.J. p 723 note 97. 

Entry for preliminary survey see 
supra § 113. 

XCere declaration of intention to 
take is not a taking.—Marion & R. 
V. Ry. Co. V. U. S., 60 Ct.Cl. 230, 
affirmed 46 S.Ct. 253, 270 U.S. 280, 
70 L.Ed. 585. 

Entering, surveying, and marking 
boundaries in land, after owners' re¬ 
fusal to accept price offered, were 
held sufficient “entry,” “possession,” 
and “occupancy.”—School Bist. of 
Borough of Lewisburgh, Union Coun¬ 
ty, V. Harrison, 138 A. 760, 290 Pa. 
258. 

Owner remaining in possession as 
lessee 

Under statute, validity of school 
directors* condemnation of properties 
did not depend on directors' taking 
physical possession of land, where 
owners, pursuant to agreement with 
director, terminated their power to 
sell by depositing deeds in escrow, 
and remained in possession as les¬ 
sees of school district, and directors 
caused survey to be made and paid 
taxes and insurance as owners.— 
Jury V. Wiest, 193 A. 5, 326 Pa. 564. 

Ziandowner is not deprived of use 
of land condemned untU land is ac-. 

966 


tually taken.—Rudacille v. State 
Commission on Conservation and De¬ 
velopment, etc., 156 S.E. 829, 155 Va. 
808. 

Settlement of condexnnation pro¬ 
ceeding between water companies 
and owners whose property has been 
appropriated constituted exercise of 
power of eminent domain.—Pennsyl¬ 
vania R. Co. V. Sagamore Coal Coj^ 
126 A. 386, 281 Pa. 233. 

Waiver of condexnnation proceedings 

Where successors in interest of 
quarry owners who had constructed 
switch track under agreement with 
railroad in suit to recover for rail¬ 
road’s appropriation of license from 
village and right of way filed waiver 
of right to require institution of con¬ 
demnation proceedings, and elected 
to accept compensation for property 
appropriated, it was held that ap¬ 
propriation should be considered as 
made on date waiver and election 
were filed.—^Von Oven v. Chicago, 
B. & Q. R. Co., 148 N.E. 32, 317 Ill. 
334. 

13. W.Va.—McGibson v. Roane 

County Court, 121 S.E. 99, 95 W. 

Va. 338. 

Flooding lands 

(1) Government’s appropriation of 
flowage rights for flood control, ne¬ 
cessitating compensation, is com¬ 
plete with construction of work, and 
not postponed until lands are actual¬ 
ly flowed.—^Kincaid v, U. S., D.C.La., 
37 F.2d 602, affirmed, C.C.A., U. S. 
V. Kincaid, 49 F.2d 768, certiorari 
granted Hurley v. Kincaid, 62 S.Ct. 
127, 284 U.S. 610, 76 L.Ed. 621, re¬ 
versed on other grounds 52 S.Ct. 267, 
285 U.S. 95, 76 L.Ed. 637. 

(2) The permanent water level of 
a reservoir as fixed by the height of 
a spillway in the dam when con- 
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shall constitute an appropriation, no other act is 
necessary.l^ The taking of land by a railroad con¬ 
sists of a series of acts, commencing with the entry 
for the purpose of location and terminating in the 
act of payment.15 An appropriation of land for a 
canal takes place as soon as the state has sur¬ 
veyed and settled’on the route, and entered on and 
taken exclusive possession of the land, although the 
work has not been completed.^® 

Locating or filing map of improvement The 
mere locating or laying out of streets, highways, or 
other public works by the city, county, or township 
authorities does not constitute a taking; it is only 
after they have been opened by the duly constituted 
authorities that they can be regarded as taken for 
public use;^'^ nor, unless made so by statute,^^ is 
the making and filing of a description or map of a 
street^^ or other public improvement,20 a taking. 


Statute or ordinance. A statute or ordinanc 
may be self-executing and constitute a taking o 
property.21 The passage of an ordinance by a mu 
nicipality authorized by statute to condemn land foi 
public purposes, stating its election to appropriate 
certain property, amounts to a present taking o: 
such property and entitles the landowner to insti¬ 
tute proceedings to recover compensation there- 
for,22 although he is still in possession of the prop- 
erty.23 Generally, however, the passage of a stat¬ 
ute or ordinance is not a taking of property the 
taking of property directly by the act of the legis¬ 
lature is the exception to the general policy of such 
legislation, and to have this effect it should distinct¬ 
ly appear by the terms of the law and the circum¬ 
stances under which the alleged appropriation was 
made that the purpose of the law was to appropri¬ 
ate and take by force of the statute.^® Where the 


structed constitutes a taking at that 
time of all lands below such level 
liable to be submerged by the rise 
of the water in the reservoir.—Cleve- 
land, C., C. & St. L. Ry. Co. v. Vet- 
tel, 133 N.E. 605, 81 Ind.App. 625. 
Order of reauisltloii 

Under the authority of the Acts 
of March 4, 1917, and June 15, 
1917, the navy department requi¬ 
sitioned the use of certain build¬ 
ings, requiring the tenants to va¬ 
cate on or before a designated 
date. Plaintiff proceeded to comply 
with the order of requisition, and 
©ought premises into which to move. 
Before removal, plaintiff was served 
with notice that the requisition had 
been canceled, but completed its re¬ 
moval. It was held that this was a 
valid taking of plaintiff’s lease since 
the statute gave to the president 
summary powers of requisition, 
which were as effective as con¬ 
demnation under court procedure.— 
William Wrigley, Jr., Co., v. U. S., 
75 Ct.CL 569. 

14. Mich.—^In re Dillman, 267 N.W. 

623, 276 Mich. 252. 

20 C,J. p 724 note 98—9 C.J. p 1126 

note 28. 

aSarkliLg bonndaxleB 

The statutory requirement that 
school directors’ condemning land 
for school purposes must mark 
boundaries is applicable where only 
a portion of owner’s land is taken, 
and not where all of owner's land is 
taken.—^Jury v. Wiest, 193 A. 6, 326 
Pa. 554. 

InclpiexLt appropriation. 

“The kind of taking which arises 
when a paper record has been made 
without actual entry under statutes 
. . . has been described as an 

'incipient appropriation of the land 
to public use,’ ’* and under, statute 
providing that decree of superior 


court confirming report of special 
commission relating to abolition of 
grade crossing constitutes taking of 
laid stated in report to be necessa¬ 
ry, appropriation of land to public 
use is nqt complete so as to give 
rise to action for damages until en¬ 
try on land for purpose of construc¬ 
tion, notwithstanding decree has 
been entered.—In re Mayor and Al¬ 
dermen of Taunton, 194 N.E. 919, 
921, 290 Mass. 118. 

15. Cal.—Pox V. Western Pac. R. 
Co., 31 Cal. 538. 

20 C.J. p 724 note 4. 

Abandoiuuent of location 
■ Where a railroad has been defi¬ 
nitely located, the subsequent aban¬ 
donment of the location will not pre¬ 
vent the recovery of damages result¬ 
ing from the location.—Speer v. Mo- 
nongahela R. Co., 22 Pa.Dist. 292. 

16. Ohio.—Smith v. State, 52 N.E. 
638, 59 Ohio St. 278. 

20 C.J. p 724 note 5. . 

17. Pa.—In re Philadelphia Park¬ 
way, between Twentieth and 
Twenty-Second Sts., 145 A. 600, 
295 Pa. 538, 64 A.L..R. 542—Grif¬ 
fin V. City of New Castle, 88 Pa. 
Super. 439. 

20 C.J. p 724 note 99. 

Establishment of street grade 

Property owner has no cause of 
action because of mere establish¬ 
ment of street grade and before ac¬ 
tual work of grading is begun.—Cos¬ 
tello V. City of Scranton, 165 A. 670, 
108 Pa.Super. 573—Griffin v. City of 
New Castle, 88 Pa.Super. 439—Peti¬ 
tion of Crilly, 18 Lehigh Co.L.J.Pa. 
302. 

18. N.T.—Chiarella v. State, 300 N. 
Y.S. 281, 262 App.Div. 358, affirm¬ 
ing, Ct.CL, 294 N.T.S. 243, 162 
Mlsc. 232—^Weismantle v. State, 
206 N.Y.S. 670, 210 App.Div. 608— 
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First Const. Co. of Brooklyn v. 
State, 180 N.Y.S. 241, 110 Misc. 164 
—Horvath v. State, 3 N.Y.S.2d 294. 
Pa.—Eshleman v. Commonwealth, 
189 A. 340, 325 Pa. 521. 

20 C.J. p 724 note 3. 

19. N.Y.—Hollman v. State, 13 N. 

Y.S.2d 857, 171 Misc. 768. 

20 C.J. p 724 note 1. 

SO. U.S.—Benedict v. New York, N. 

Y., 98 P. 789, 39 C.C.A. 290. 

N.Y.—^New York Cent., etc., R. Co. 
V. State, 55 N.Y.S. 685, 37 Appi 
Div. 57 appeal dismissed .59 N.E. 
905, 166 N.Y. 286. 

21. Pa.—In re Sansom St. in City 
of Philadelphia, 143 A. 134, 293 
Pa. 483, reversing 10 Pa.Dist. & 
Co. 247. 

Wash.—^Pry v. O’Leary, 252 P. Ill, 
141 Wash. 465, 49 A.L.R. 1249. 

20 C.J. p 724 note 13. 

28. Conn.—Kaufman et al. v. Val- 
ente, 162 A. 693, 115 Conn. 428. 
Mass.—^Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, cer¬ 
tiorari denied 60 S.Ct. 246, 281 U. 
S. 732, 74 L.Bd. 1148. 

20 C.J. p 725 note 15. 

23. Pa.—Chelten Trust Co. v. 

Blankenburg, 88 A. 664, 241 Pa. 
394. 

24b U.S.—Sponenbarger v. U. S., D. 
C.Ark., 21 F.Supp. 28, motion de¬ 
nied 21 P.Supp. 895, reversed on 
other grounds, C.C.A., 101 F.2d 506, 
certiorari granted U. S. v. Sponen¬ 
barger, 69 S.Ct. 1047, 307 U.S. 621, 

83 L.Ed. 1500, reversed on other 
grounds 60 S.Ct. 225, 308 U.S. 256, 

84 L.Ed. 230. 

Pa.—Scattergood v. Commissioners 
of Lower Merion Tp., Montgomery 
County, 167 A. 40, 311 Pa. 490. 

25. N.Y.—^New York Cent., etc., R. 
Co. V. State, 65 N.Y.S. 685, 87 
App.Div. 57. 

20 C.J. p 724 note 14. 
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statute requires a special ordinance authorizing the 
construction of a street improvement, compliance 
with such requirement is a prerequisite to a claim 
for damages resulting to abutting ownersbut the 
passage of an ordinance is not necessary if some un¬ 
equivocal act is done evidencing an intention to 
construct the improvement, followed by actual work 
thereon.-^ 

Vote of corporation. The vote of a corporation 
that the directors be authorized to construct an im¬ 
provement for which it is empowered to take lands 
does not constitute a taking but a corporate res¬ 
olution adopting a line of railroad marked on the 


ground has been held to be an appropriation.^^ 

Institution of condemnation proceedings. Al¬ 
though there is some authority to the contrary,30 
it is generally held that the institution of condem¬ 
nation proceedings does not constitute a taking.3i 
Judicial proceedings to determine whether the prop¬ 
erty can be taken for the desired use and how much 
must be paid for it are not in violation of the inhi¬ 
bition against taking private property without com¬ 
pensation, and the owner is not disturbed in his 
possession thereby.32 The institution and pendency 
of such proceedings does not deprive the owner of 
the right of alienation; he may sell and convey his 
entire estate wholly unrestrained thereby.33 


D. MEASURE AXD ELEMENTS OF DAMAGES 


§ 136. In General 

While the measure and elements of compensation 
when any particular piece of property is taken or in¬ 
jured for public use under the power of eminent domain 
are not fixed by any hard and fast rule but depend large¬ 
ly on the nature and extent of the right or interest taken, 
as well as the injury or benefit to the owner of the prop¬ 
erty affected, the owner Is ordinarily entitled to recover 
the market value of the property taken. 

The measure and elements of compensation when 
any particular piece of property is taken or injured 


for public use- under the power of eminent domain 
are not fixed by any hard and fast rule,34 but de¬ 
pend largely on the nature and extent of the right 
taken or the interest acquired, as well as on the re¬ 
sulting injury or benefit to the owner of the prop¬ 
erty affected,® 5 and the determination of such ques¬ 
tions is for the courts and not the legislature.®® 
Broadly speaking, the amount awarded should be 
measured by the owner^s loss, and not by what the 
taker has gained,®^ and should be such as fully to 


26. Mo.—^Ketchum v. Monett, ISI 
S.W. 1064. 193 Mo,App. 529—Big¬ 
elow V. Springfield. 162 S.W. 750, 
178 Mo,App. 463. 

27. Pa-—^In re Philadelphia Park¬ 
way, 95 A. 429, 250 P.a. 257. 

20 C.J. p 725 note 18. 

26. Me.—Lancaster v. Kennebec 
Log Driving Co., 62 Me. 272. 

20 O.J. p 725 note IS. 

29. Pa.—^Poley v. Beach Creek Ex¬ 
tension R. Co., 129 A. 845, 283 Pa. 
588. 

30. Ill.—City of Chicago v. Collin, 
134 N.B. 751, 302 Ill. 270. 

311. Ill.—Mills V. Forest Preserve 
Dist. of Cook County, 178 N.B. 
126, 345 Ill. 503. 

20 C.J. p 724 note 8. 

Effect of dismissal or abandonment 
of proceedings see infra §§ 337- 
340. 

32. Mo.—Kansas City v. Ward, 35 
S.W. 600, 134 Mo. 172. 

20 C.J. p 724 note 11. 

33. Minn.—^Duluth Transfer R. Co. 
V. Northern Pac. R. Co., 53 N.W. 
366, 51 Minn. 218. 

34. N.T.—^In re Board of Water Sup¬ 
ply of City of New York, 14 N.B.2d 
789, 277 N.T. 452, reversing 1 N. 
Y.S.2d 62, 253 App.Div. 38. 

**Compensation'' defined see supra § 
96. 

33. Mass.—^Battelle v. City of Wor¬ 


cester, 128 N.E. 631, 236 Mass. 
395. 

Mo.—Shell Pipe Line Corporation v. 
Woplfolk, 53 S.W.2d 917, 331 Mo. 
410. 

Neb.—Application of Central Nebras¬ 
ka Public Power & Irrigation Dist., 
295 N.W. 386, 138 Neb. 742. 

N.Y.—^Application of Gillespie, 17 N. 
Y.S.2d 560. 173 Misc. 591, affirmed 
22 N.Y.S.2d 463. 

Pa.—Bachner v. City of Pittsburgh, 
15 A.2d 363, 339 Pa. 535—Pitts¬ 
burgh Forge & Iron Co. v, Alle¬ 
gheny County, 162 A. 832, 308 Pa, 
328. 

20 C.J. p 725 note 20. 

Deduction of benefits see infra §§ 
177-184. 

Diminution or reduction of damages 
generally see infra § 155. 

Although iutorest appropriated, be 
small and amount of compensation 
difficult of proper measurement, some 
award should be made, however small 
the amount may be.—City of Oak¬ 
land V. Schenck, 241 P. 545, 197 
Cal. 456. 

rranchise to acquire title to tide- 
laaids by filling iu will not necessari¬ 
ly be the same in value as the value 
of the fee, but will be the value of 
the land when filled in less the cost 
of filling in.—Brooklyn First Constr. 
Co. V. State, 116 N.E. 1020, 221 N.Y. 
295, modifying 166 N.Y.S. 911, 174 
App.Div. 560. 


Xiaod more valuable than servitude 
Supposition is that owner received 
more compensation for value of land 
than he would have received for a 
servitude.—Knox v. Louisiana Ry. & 
Nav. Co., 102 So. 685, 157 La. 602. 

36. N.Y.—In re New York, 83 N.E. 
299, 190 N.Y. 350, 16 L.R.A.,N.S., 
335, modifying 105 N.Y.S. 750, 120 
App.Div. 849. 

Xt is not in the power of the legis¬ 
lature to fix the limit of compensa¬ 
tion.—Chick Springs Water Co. v. 
State Highway Department, 157 S.E. 
842, 159 S.C. 481. 

Price fixed in an option given to 
oondenmer to purchase the property 
is binding on the parties thereto, but 
not on the commissioners in con¬ 
demnation.—Wachovia Bank & Trust 
Co. v. U. S., C.C.A.N.C., 98 F.2d 609. 

37. Ill.—Village of Oak Park v. Hul- 
bert, 138 N.B. 678, 307 Ill. 270. ’ 

Me.—Gilmore v. Central Maine Pow¬ 
er Co., 145 A. 137, 139, 127 Me. 

. 522, quoting Corpus Juris. 

Minn.—^Minneapolis-St. Paul Sanitary 
Dist. v. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897. 

N.Y.—In re Elevated Railroad Struc¬ 
tures, etc., in East Forty-Second 
St., City of New York, 243 N.Y.S. 
665, 229 App.Div. 617, modifying 
In re Forty-Second St. Spur of 
Manhattan Ry. Co. in City of New 
York, 216 N.Y.S. 2, 126 Misc. 879— 
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indemnify the owner for the damage sustained by 

him.38 

As a general rule the value of the property taken 
affords the measure of compensation.39 “Value,” 


as used in this connection, is a relative term whose 
meaning depends on the circumstances;^® it ordi¬ 
narily means market value,and hence the owner 
of the property taken is entitled to its market val¬ 
ue, ^2 or the owner of property taken is entitled 


In re Niagara, Lockport & Ontario 
Power Co., 231 N.T.S. 72, 133 Misc. 
177, reversed on other grounds Nia¬ 
gara, Lockport & Ontario Power 
Co. V. Horton, 247 N.Y.S. 761, 231 
App.Div. 402—Board of Hudson' 
River Regulating Dist. v. Cady, 
228 N.Y.S. 159, 131 Misc. 768. 

20 C.J. P 776 note 7. 

That considerable money was 
saved by constructing the improve¬ 
ment on plaintiff’s land instead of 
at some other place does not afford 
a basis for allowing greater com¬ 
pensation.—Thompson v. State, 198 
N.Y.S. 590, 204 App.Div. 684. 

The ultimate question is the net 
amount to whi<5h the owner is en¬ 
titled as compensation for his loss.— 
G. P. Heublein, Inc., v. Board of 
Street Com’rs of City of Hartford, 
146 A. 20, 109 Conn. 212. 

38. N.Y.—In re Board of Water Sup¬ 
ply of City of New York, 177 N. 
Y.S. 852, 189 App.Div. 20, affirming 
Sands v. City of New York, 172 N. 
Y.S. 16. 104 Misc; 427. 

FnU equivalent for property taken 
Va.—Pruner v. State Highway Com’r, 

4 S.B.2d 393, 173 Va. 307. 

39. U.S.—^Roberts v. City of New 
York, 55 S.Ct. 689, 295 U.S. 264, 79 
L.Ed. 1429, affirming In re Elevat¬ 
ed Railroad Structures in Forty- 
Second St., City of New York, 192 
N.E. 188, 265 N.Y. 170, which af¬ 
firmed In re Elevated Railroad 
Structures in East Forty-Second 
St., City of New York, 262 N.Y.S. 
973, 238 App.Div. 832, affirming In 
re Forty-Second St. Spur, Borough 
of Manhattan. City of New York, 
257 N.Y.S. 37, 143 Misc. 129, fol¬ 
lowing In re Elevated Railroad 
Structures, etc., in East Forty-Sec¬ 
ond St., City of New York, 253 N. 
Y.S. 743, 141 Misc. 566—U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist. of New York, D.C.N.Y., 36 P. 
Supp. 968—U. S. *v. Crary, D.C.Va., 

2 P.Supp. 870—C. G. Blake Co. v. 

U. S., D.C. Ohio, 275 P. 861. af¬ 
firmed C.C.A., U. S. V. C. G. Blake 
Co., 279 P. 71. 

6a.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60. Ga.App. 240. 
Ill.—City of Chicago v. Cunnea, 160 
N.E. 559, 329 Ill. 288. 

La.—Louisiana Highway Commission 

V. Boudreaux, 139 So., 521, 19 La. 
App. 98. 

Mo.—City of St. Louis v. Rossi, 64 
S.W.2d 600, 333 Mo. 1092. 

N.Y.—^In re Niagara, Lockport & On¬ 
tario Power Co., 231 N.Y.S. 72, 133 


Misc. 177, reversed on other 
grounds Niagara, Lockport & On¬ 
tario Power Co. v. Horton, 247 N. 
Y.S. 761, 231 App.Dlv. 402. 

Only the reasonable value of the 
property taken can be recovered, 
without any allowance for conse¬ 
quential damages resulting from the 
taking.—Futrovsky v. U. S., 66 P.2d 
215, 62 App.D.C. 235. 

It is the property, and not the cost 
of it, which is protected.—Brooks-1 
Scanlon Corporation v. U. S., 44 S. | 
Ct. 471, 265 U.S. 106, 68 L.Ed. 934, re-^ 
versing 58 Ct.Cl. 274. | 

Damages from loss of property 
In some cases it is held that com¬ 
pensation for damage from loss of 
the property should be allowed as 
well as its value.—Carolina Mu¬ 
nicipal Council v. Saldana, 17 Puerto 
Rico 487—20 C.J. p 730 note 45. 

40. Ga.—State Highway Board v. 
Bridges, 3 S.E.2d 907, 60 Ga.App. 
240. 

Kan.—^Wood v. Syracuse School Dist. 
No. 1, 193 P. 1049, 108 Kan. 1. 

41. Ga.—State Highway Board v. 
Bridges, 3 S.E.2d 907, 60 Ga.App. 
240. 

Actual value” 

(1) ^’Actual value” mentioned in 
statute as measure of compensation 
has been held to mean market value. 
—State V. Lee, 63 P,2d 135, 103 Mont. 
482. 

(2) "Actual value” of land con- 
depined is not what might be rea¬ 
lized on campaign of high-pow¬ 
ered salesmanship after land is sub¬ 
divided, but is the highest price in 
terms of money which the land 
would bring if exposed for sale in 
the open market with a reasonable 
time allowed to find a purchaser with 
full knowledge of all its uses. 

U.S.—Roberts v. City of New York,. 
55 S.Ct. 689, 295 U.S. 264, 79 L.Bd. 
1429, affirming In re Elevated Rail¬ 
road Structures in Forty-Second 
St., City of New York, 192 N.E. 
188, 265 N.Y. 170, which affirmed 
In re Elevated Railroad Structures 
in East Forty-Second St., City of 
New York, 262 N.Y.S. 973, 238 App. 
Div. 832, affirming In re Forty-Sec¬ 
ond St. Spur, Borough of Manhat¬ 
tan, City of New York, 257 N.Y.S. 
37, 143 Misc. 129, following In re 
Elevated Railroad Structures, etc.. 
In East Forty-Second St., City of 
New York, 253 N.Y.S. 743, 141 Misc. 
565. 

Ariz.—^Mandl v. City of Phoenix, 18 
P.2d 271, 41 Ariz. 351. 
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42. U.S.—U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 F.2d 79, 
modifying D.C., U, S. ex rel. Ten' 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp- 
519—Puget Sound Power & Light 
Co. V. City of Puyallup, C.C.A. 
Wash., 51 P.2d 688—U. S. v. Certain 
Lands in Town of Highlands, Or¬ 
ange County, Southern Dist. of 
New York, D.C.N.Y., 36 P.Supp. 
968—C. G. Blake Co. v. U. S., D.C. 
Ohio, 275 F. 861, affirmed C.C.A., U. 
S. V. C. G. Blake Co.. 279 P. 
71. 

Ark.—Yonts v. Public Service Co. of 
Arkansas, 17 S.W.2d 886, 179 Ark. 
695—Baucum v. Arkansas Power 
& Light Co.. 15 S.W.2d 399, 179 
Ark. 154. 

Cal.—^Metropolitan Water Dist. v. 
Adams, 116 P.2d 7—City of Los 
Angeles v. Klinker, 25 P.2d 826, 
219 Cal. 198, 90 A.L.R. 148—Joint 
Highway Dist. No. 9 v. Ocean 
Shofe R. Co., *18 P.2d 413, 128 Cal. 
App. 743—Temescal Water Co. v. 
Marvin. 9 P.2d 235, 121 CaLApp. 
512—City of Stockton v. Elling- 
wood, 275 P. 228, 96 CaLApp. 708. 
D.C.—Carlock v. U. S., 53 F.2d 926, 60 
APP.D.C. 314. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240. 
Ill.—City of Chicago v. Parwell, 121 
N.E. 795, 286 Ill. 415. 

Ind.—^Alberson Cemetery Ass’n v, 
Puhrer, 137 N.E. 545, 547, 192 Ind. 
606, citing Corpus Juris. 

Kan.—^Burke v. Missouri-Kansas- 
Texas R. Co., 296 P. 380, 132 Kan. 
625. 

La.—Louisiana Highway Commission 
V. Guidry, 146 So. 1, 176 La. 389— 
Louisiana Highway Commission v. 
De Bouchel, 142 So. 142, 174 La. 
968—Texas Pacific-Missouri Pac. 
Terminal R. R. of New Orleans v. 
Elliott, 117 So. 275, 166 La. 347— 
Louisville & N. R. Co. v. R. E. E. 
De Montluzin Co., 116 So. 854, 166 
La. 211. 

Mont.—State v. Lee, -63 P.2d 135, 103 
Mont. 482—State v. Hoblitt, 288 
P. 181, 87 Mont. 403. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 165. 

N.Y.—Sparkill Realty Corporation v. 
State. 197 N.E. 192, 268 N.Y. 192, 
reversing 275 N.Y.S. 766, 242 App. 
Div. 862, and reargument denied 
198 N.B. 529, 268 N.Y. 632—Smith 
V. State, 261 N.Y.S. 169, 145 Misc. 
899. 

Okl.—City of Tulsa v. Creekmore, 29 
P.2d 101, 167 Okl. 298—State v. 
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to its cash market value,“^3 fair market value,or 
fair cash market value,all of which expressions 
are substantially synonymous.^® So long as a mar¬ 
ket, that is, a general buying and selling of the kind 
of property in question, exists, the rule persists, 
and where land is shown to have a market value 
capable of ascertainment its sentimental value can¬ 


not be considered.^® There are, however, excep¬ 
tional cases where the market value cannot be the 
legal standard of compensation,^® as, for example, 
where the property is of such nature and applied to 
such a special use that it cannot have a market val¬ 
ue,®® such as a church, college, cemetery, or club- 
house.®^ Where there is no market value, the in- 


Oklahoma Ry. Co., 4 P.2d 1009, 
153 Okl. 76—City of Cushing v. 
Buckles, 273 P. 346. 134 Okl. 

206—City of Tulsa v. Lloyd, 263 P. 
152, 129 Okl. 27—City of Cushing 
V. Pote, 262 P. 1070, 128 Okl. 303. 
R.I.—^Hervey v. City of Providence, 
133 A. 618, 47 R.I. 378—Hall v. City 
of Providence, 121 A. 66, 45 R.I. 
167. 

Tenn.—Lebanon & Nashville Turn¬ 
pike Co. v. Creveling, 17 S.W.2d 
22. 159 Tenn.' 147, 65 A.L.R. 440. 
Va.—Charles v. Big Sandy & C. it. 

Co., 129 S.B. 384, 142 Va. 512. 
Wash.—Chelan Electric Co. v. Perry, 
268 P. 1040, 148 Wash. 353, appeal 
dismissed 49 S.Ct. 478. 279 U.S. 823, 
73 L.Bd. 977. 

20 C.J. p 728 note 37, p 754 note 
96. 

Karket value of corporate stock 
condemned, not the value of the cor¬ 
poration’s properties, rights, and In¬ 
terests. was the measure of compen¬ 
sation for the taking of the stock.— 
In re Capital Stock of Morris Canal 
& Banking Co.. 141 A 784, 104 N.J. 
Law 526. 

Valuation reached by a theoretical¬ 
ly wiUing buyer and seller affords 
the measure of compensation. 

U.S.—^U. S. V. Certain Lands In Town 
of Highlands, Orange County, 
Southern Dlst. of New York, D.C. 
N.Y., 36 P.Supp. 968. 

N.Y.—^Application of Mazzone, 4 N. 
Y.S.2d 1, 254 App.Div. 104, mo¬ 
tion granted In re Mazzone, 16 N. 
E.2d 853, 278 N.Y. 707, reversed on 
other grounds Application of Maz¬ 
zone, 22 N.B.2d 315, 281 N.Y. 139, 
123 A.L.R. 1467, reargument denied 
Mazzone v. Hjorth, 22 N.E.2d 868. 
281 N.Y. 671. 

43. Ariz.—^Mandl v. City of Phcenix, 
18 P.2d 271, 41 Ariz. 351. 

Value free of encunbraaces 

In condemnation proceedings the 
owner is entitled to the actual cash 
market value of the land actually 
taken free and clear of all tax liens 
and other encumbrances.—School 
List, of Kansas City v. Phoenix Land 
& Improvement Co., 249 S.W. 51, 297 
Mo. 332. 

44. U.S.—U. S. V. Meyer, C.C.AI11., 
113 P.2d 387—National City Bank 
of New York v. U. S., D.C.N.Y., 
275 F. 855, affirmed, C.C.A.. U. S. 
V. National City Bank of New 
York, 281 F. 754, error dismissed 
44 S.Ot. 32, 263 U.S. 726, 68 L.Ed. 
627—Carlo De Luca v. U. S., 84 


Ct.Cl. 217—Schroth v. U. S., 65 Ct. 
Cl. 49. 

Ga.—State Highway Board of Geor¬ 
gia V. Warthen, 189 S.E. 76, 54 Ga. 
App. 759. 

Ky.—Martin v. Stumbo Elkhorn Coal 
Co., 287 S.W. 539, 216 Ky. 147. 

La.—Louisiana Highway Commis¬ 
sion v. Giaccone, 140 So. 286, 19 La. 
App. 446. 

Me.—^Appeal of Cassidy, 179 A 425, 
133* Me. 435. 

Mass.—Meisel Press Mfg. Co. v. City 
of Boston, 172 N.B. 356, 272 Mass. 
372—Barnes v. City of Springfield, 
168 N.B. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Bd. 1148. 

Mich.—City of Detroit v. Fidelity 
Realty Co., 182 N.W. 140, 213 Mich. 
448. 

Miss.—State Highway Commission v. 
Brown, 168 So. 277, 176 Miss. 23. 

N.Y,—In re Board of Water Supply 
of City of New York, 14 N.B.2d 
789, 277 N.Y. 452, reversing 1 N.Y. 
S.2d 62, 253 App.Div. 38—Sparkill 
Realty Corporation v. State, 4 
N.Y.S.2d 679, 254 App.Div. 78, mo¬ 
tion denied 4 N.Y.S.2d 1028, 254 
App.Div. 800, affirmed 18 N.E.2d 
301, 279 N.Y. 656—Niagara, Lock- 
port & Ontario Power Co. v. Hor¬ 
ton, 247 N.Y.S. 761, 231 App.Div. 
402, reversing In re Niagara, Lock- 
port V. Ontario Power Co., 231 N. 
Y.S. 72, 133 Misc. 177—In re Ele¬ 
vated Railroad Structures, etc., in 
East Forty-Second St., City of New 
York, 243 N.Y.S. 665, 229 App.Div. 
617, modifying In re Forty-Second 
St. Spur of Manhattan Ry. Co. in 
City of New York, 216 N.Y.S. 2, 126 
Misc. 879—^In re Balnbridge-Una- 
dilla Part 1, State Highway, Che¬ 
nango County, 5 N.Y.S. 988, 168 
Misc. 407—In re City of New York, 
274 N.Y.S. 133, 151 Misc. 862— 
Oookinham v. Village of Richfield 
Springs, 251 N.Y.S. 520, 140 Misc. 
760—Board of Hudson River Regu¬ 
lating Dist. V. Cady, 228 N.Y.S. 
159, 131 Misc. 768—^In re Board of 
Water Supply of City of New York, 
201 N.Y.S. 88, 121 Misc. 204. 

N.C.'—Carolina-Tennessee Power Co. 
V, Hiawassee River Power Co., 119 
S.B. 213, 186 N.C. 179, 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. v. Punk, 16 N.B.2d 
454, 134 Ohio St. 302—Plymouth 
& Shelby Traction Co. v. Dempsey, 

9 Ohio N.P., N.S., 65. 

Okl.—Grand River Dam Authority v. 
Bomford, 111 P.2d- 182—City of 
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Tulsa V. Creekmore, 29 P.2d 101, 
167 Okl. 298. 

Va.—Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 387—^Appalachian 
Power Co. v. Johnson, 119 S.E. 253, 
137 Va. 12. 

45. Idaho.—City of Lewiston v. 

Brinton,. 239 P. 738, 41 Idaho 317. 
Ill.—Department of Public Works 
and Buildings v. Diggins, 27 N. 
E.2d 826, 374 Ill. 11—^Department 
of Public Works and Buildings 
V. Barton, 19 N.E.2d 935, 371 Ill. 
11—Forest Preserve Dist. of Cook 
County V. Collins, 181 N.E. 345, 348 
Ill. 477—Department of Public 
Works and Buildings v. Watson, 
178 N.E. 465, 346 Ill. 304—City of 
Chicago V. Koff, 173 N.E. 666, 341 
Ill. 620—City of Chicago v. Gunnea, 
160 N.E. 559, 329 Ill. 288—Village 
of Oak Park v. Hulbert, 138 N.E. 
678, 807 Ill. 270—City of Chicago 
V. Schmidt. 128 N.E. 823. 295 III. 
163—City of Chicago v. Witt, 124 
N.E. 638, 289 Ill. 520. 

4B. Ill.—Conness v. Indiana, I. & I. 

R. Co., 62 N.E. 221, 193 Ill. 464. 
Tex.—^Fort Worth & D. N. Ry. Co.* 
V. Sugg, Civ.App., 68 S.W.2d 570. 

47. U.S.—C. G. Blake Co. v. U. S., 
D.C.Ohio, 275 P. 861, affirmed C.C. 
A.Ohlo, U. S. V. C. G. Blake Co., 
279 F. 71. 

48. Tex.—Cane Belt R. Co. v. 

Hughes, 72 S.W. 1020, 31 Tex.Civ. 
App. 565. 

20 C.J. p 729 note 40. 

49. U.S.—C. G. Blake Co. v. U. S., 
D.C.Ohio, 275 F. 861, affirmed, C. 
C.A.Ohio, U. S. V. C. G. Blake Co., 
279 F. 71. 

N.Y.—In re Board of Water Supply 
of City of New York, 14 N.E.2d 
789, 277 N.Y. 452, reversing 1 N. 
Y.S. 62. 253 App.Div. 38. 

Tex.—^Port Worth & D. N. Ry. Co. 

V. Sugg, Civ.App., 68 S.W.2d 570. 
20 C.J. p 729 note* 38. 

50- Ill.—^Kankakee Park Dist. v. 
Heidenreich, 159 N.E. 289, 328 Ill. 
198—City of Chicago v. Farwell, 
121 N.E. 795, 286 Ill. 415. 
land used as picnic grove and 
private aunsem^t park, was not 
property of unusual character, as it 
had no market value.—^River Park 
Dist. V. Brand, 158 N.E. 687, 327 Ill. 
294. 

51. Ill.—^Illinois Light & Power Co. 
V. Bedard, 176 N.B. 851, 343 Ill. 
618—City of Chicago v. Farwe.ll, 
121 N.E. 795, 286 Ill. 415. 
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trinsic or actual value may be recovered.52 It has 
been held that, irrespective of whether market val¬ 
ue, actual value, or some other standard of value 
is employed, the amount of compensation must be 
determined on the basis of the cash money value.53 
The legal standard of compensation is not the cash 
value of the property,54 or its assessed valuation,55 


or its value in use for a special purpose.®® 

In determining the amount of compensation, or 
the market value of the property taken, each case 
must be considered in the light of its own facts,®"? 
and every element that can fairly enter into the 
question of value,®^ and which an ordinarily pru- 


52. Tex.—City of Trinity v. Mc- 
Phail, Civ.App., 131 S.W.2d 803— 
Fort Worth & D. N. Ry. Co. v. 
Sugg, Civ.App., 68 S.W.2d 670. 

20 C.J. P 72'9 note 39. 

Value based on cost of reproduc¬ 
tion 

The only just and legal method 
of arriving at the fair value of a 
large market has been held to be 
the cost of reproduction, based on 
present values, with deductions for 
the amount of depreciation.—In re 
U. S. Commission to Appraise Wash¬ 
ington Market Co. Property, 295 P. 
950, 54 App.D.C. 129, petition for cer¬ 
tiorari dismissed U. S. v. Washing¬ 
ton Market Co.. 44 S.Ct. 634, 265 U, 
S. 598, 68 L.Ed. 1199. 

53. Tex.—^Fort Worth & D. N. Ry- 
Co. V. Sugg, Civ-App., 68 S.W.2d 
570. 

“Market value** defined in terms of 
amount obtainable at sale 'for cash 
see infra § 187. 

Where daxnages are payable in 
cash, the cash value ©f the property 
to be condemned should be ascer¬ 
tained and awarded.—U. S. v. Crary, 
D.aVa., 2 F.Supp. 870. 

54. Ky.—^Martin v. Stumbo Elkhorn 
Coal Co., 287 S.W., 539, 216 Ky. 
147. 

55. La.—^Louisiana Highway Com¬ 
mission V, De Bouchel, 142 So. 142, 
174 La. 968. 

The assessed value may be con^ 
sidered in determining the amount 
of compensation although it is not 
controlling. 

Ark.—^Washington County v. Day, 
116 S.W.2d 1051, 196 Ark. 147. 

La.—^Louisiana Highway Commission 
V. Guidry, 146 So. 1, 176 La. 389. 
Contrary provision of constitution 
held Inapplicable 

Where land was taken by federal 
government for levee purposes under 
flood control act, although removal 
of Improvement was by state levee 
board to aid the government, land- 
owner held entitled to Just value of 
land and property taken or de¬ 
stroyed, not merely to assessed val¬ 
ue, notwithstanding provision of 
state constitution that lands used or 
destroyed for levees should be paid 
for at price not exceeding assessed 
value, and notwithstanding statutory 
provision that property taken under 
flood control act shall be turned 
over without cost to ownership of 


state or local interests.—Tilden v. U. 

S., D.C.La., 10 F.Supp. 377. 

56. Cal.—Metropolitan Water Dist. 
of Southern California v. Adams, 
116 P.2d 7—Joint Highway Dist. 
No. 9 V. Ocean Shore R. Co., 18 P. 
2d 413, 128 CaLApp. 743—City of 
Oakland v. Parker. 233 P. 68, 70 
CaLApp. 295. 

Mass.—Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, cer¬ 
tiorari denied 50 S.Ct. 246, 281 U. 
S. 732, 74 L.Ed. 1148. 

Okl.—State v. Oklahoma Ry. Co., 4 
P.2d 1009, 153 Okl. 76—City of 
Tulsa V. Lloyd, 263 P. 152, 129 
Okl. 27. 

57. U.S.—Welch V. Tennessee Valley 
Authority, C.C.A.Tenn., lOg P.2d 
95. 

N.Y.—^New York, O. & W. R. Co. v. 
Livingston. 144 N.E. 589, 238 N.Y. 
300, 34 A.L.R. 1078, modifying 201 
N.Y.S. 629, 206 App.Div. 589, which 
affirmed 198 N.Y.S. 683. 120 Misc. 
146. 

58. U.S.—U. S. ex rei. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 F.2d 79, 
modifying, D.C., U. S. ex ret Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
519. 

Ala.—Brown v. Jefferson County, 101 
So. 46, 211 Ala. 517—U. S. v. Good- 
loe, 86 So. 546, 204 Ala. 484. 

Ill.—Department of Public Works 
and Buildings v. Hubbard, 1 N.E. 
2d 383, 363 Ill. 99. 

Mass.—Battelle v. City of Worcester, 
128 N.E. 631, 236 Mass. 395. 

Mo.—City of St. Louis v. Rossi, 64 
S.W.2d 600, 333 Mo. 1092, citing 
Corpus Jhrls. 

N.J.—Ringwood Co.* v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369. 105 N.J.Law 165. 

N.Y.—In re Board of Water Supply 
of City of New York, 14 N.E.2d 
789, 277 N.Y. 462, reversing 1 

N.Y.S.2d 62. 263 App.Div. 38— 

In re Water Front on Upper New 
York Bay, in Borough of Rich¬ 
mond, City of New York, 157 N.E. 
911, 246 N.Y. 1, modifying In re 
Lands on Upper New York Bay 
.in City of New York, 213 N.Y.S. 
486, 215 App.Div. 204, and 214. N. 
Y.S. 234, 215 App.Div. 438, ap¬ 
peals dismissed In re Staten Is¬ 
land Proceeding, City o-f New 
York. 154 N.E. 689, 243 N.Y. 522. 
Reargument denied In re' Water 
Front on Upper New York Bay in 
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Borough of Richmond, City of 
New York, 159 N.E. 646, 246 N.Y. 
549, and certiorari denied Greater 
New York Dock & Warehouse Co. 
V. Stapleton Dock & Warehouse 
Corporation, 48 S.Ct. 320, 276 U.S. 
626. 72 L.Ed. 738—In re Bainbridge- 
Unadilla Part 1. State Highway, 
Chenango County, 5 N.Y.S. 988, 168 
Misc. 407—Smith v. State, 261 N. 
Y.S. 169, 145 Misc. 899—In re 

Board of Transportation of City 
of New York, 251 N.Y.S. 409. 140 
Misc. 557—In re Board of Sup'rs 
of Chenango County, 6 N.Y.S.2d 
732. 

Pa.—Hall V. Delaware. L. & W. R. 

Co., 105 A. 98, 262 Pa. 292. 

20 C.J. p 729 note 41, p 754 note 
96. 

Evidence of value of property see 
infra § 273. 

Particular elements of damage see 
infra §§ 159-176. 

Probable demand for property by 
prospective condemnors or purchas¬ 
ers should be considered. 

U.S.—Olson V. U. S., Minn.. 54 S. 
Ct. 704, 292 U.S. 246, 78 L.Ed. 1236, 
affirming, C.C.A., 67 F.2d 24, cer¬ 
tiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Ed. 543—Karlson v. 
U. S., 54 S.Ct. 704, 292 U.S. 246, 
78 L.Ed. 1236, affirming, C.C.A., 
67 F.2d 24, certiorari granted 54 S. 
Ct. 229, 290 U.S. 623, 78 L.Ed. 

543—Brewster v. U. S., 54 S.Ct. 
704, 292 U.S. 246, 78 L.Ed. 1236, 
affirming, C.C.A., 67 F.2d 24, cer¬ 
tiorari granted 64 S.Ct. 229, 290 

U. S. 623, 78 L.Bd. 643—U. S. ex rel. 
and for Use of Tennessee Valley 
Authority v. Powelson, C.C.A.N.C., 
118 F.2d 79, modifying, D.C., U. S. 
ex rel. Tennessee Valley Authority 

V. Southern States Power Co., 33 
F.Supp. 519. 

Neb.—Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752. 

‘^Plottage” or common ownership of 
lots 

(1) Where two or more lots or 
parcels are taken, ‘‘plottage’* or the 
fact that the lots taken have a com¬ 
mon owner is an element to be con¬ 
sidered in determining their value.— 
In re Water Front in Tompklnsville, 
Borough of Richmond, City of New 
York, 220 N.Y.S. 18, 219 App.Div. 
382—^In re Certain Lands on North 
Shore of Harlem River in City of 
New York, 217 N.Y.S. 644, 127 Misc. 
710. 
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dent business man would consider before forming 
judgment in making a purchase,®® should be con¬ 
sidered. Thus the fact that the landowner has giv¬ 
en a lease on the property,that his title or right 
in the property is limited by an easement, or re¬ 
striction as to its use,®i the original cost of the 
property,®^ the cost of reproduction, less deprecia¬ 


tion,and the prices obtained at sales at arm’s 
length of similar property,®^ may and should be con¬ 
sidered. It has been held, however, that in deter¬ 
mining the amount of compensation, or the market 
value of the property taken, no account should be 
given to values or necessities peculiar to the own¬ 
er®® or the condemnor,®® nor should account be giv- 


(2) But mere adverse possession of 
a lot adjoining the lot condemned 
cannot be relied on as increasing the 
value of lot condemned.—Campbell v. 
Cit>' of New Haven, 125 A. 650, 101 
Conn. 17o. 

(3) Nor can proof of an oral un¬ 
derstanding between a husband and 
wife as to the husband’s sole own¬ 
ership of the lots taken be relied on 
as enhancing their value.—Barnes v. 
City of Springdeld, 168 N.E. 78, 268 
Mass. 497, certiorari denied 50 S.Ct. 
246, 2S1 U.S. 732, 74 L.Ed. 1148. 
Biporian. rights 

Where lands having appurtenant 
water rights are condemned, the loss 
of the incidental water rights is a 
proper element of damage.—Darling¬ 
ton V. Pennsylvania R. Co., 123 A. 
284, 278 Pa. 307—20 C.J. p 755 note 
S8. 

Quantity of Baud and gravel on 
the land is a material factor in de¬ 
termining compensation. 

Kan.—City of Wichita v. Ferriter, I 

270 P. 592, 126 Kan. 648. 

K.J.—^Ringwood Co. v. North Jersey 

Dist. Water Supply Commission, 

143 A. 369, 105 N.J.Law 165. 

Ftesoice of a large factory could 
be considered in determining the 
value of lands in the neighborhood. 
—Yorkview Finance Corp. v. XJ. S., 
60 Ct.Cl. 646. 

Where owner had a party wall con¬ 
tract by which he could pay for one 
half of an adjoining wall and use 
it for constructing a building, the 
measure of damages as to the con¬ 
tract is, How much more than the 
actual .value of the real estate would 
a purchaser pay because of the party 
wall agreement?—City of Walla 
Walla v. A. M. Jensen Co., 194 P. 
804, 114 Wash. 134. 

BB» N.T.—^In re Bainbridge-Unadilla 

Part 1, State Highway, Chenango 

County, 5 N.T.S.2d 988, 168 Mlsc. 

407—Brainerd v. State, 131 N.Y.S. 

221, 74 Misc. 100. 

Only matters which would nat¬ 
urally inflnence ordinary buyers and 
sellers in reaching an agreement on 
price are considered.—Olson v, U. S., 
C.C.A.Minn., 67 F.2d 24, certiorari 
granted 54 S.Ct. 229, 290 U.S. 623, 
78 L.Ed. 543, affirmed 54 S.Ct. 704, 
292 U.S. 246, 78 L.Ed. 1236. 

eo. Ill.—Chicago & N. W. R. Co. v. 

Chicago Mechanics* Inst., 87 N.E. 

933, 239 UL 197. 


N.C.—^^IcMahan v. Black Mountain R. 

Co., S7 S.B. 237, 170 N.C. 456. 

20 C.J. p 725 note 22. 

61. N.Y.—In re Board of Transpor¬ 
tation of City of New York, 251 
N.Y.S. 409. 140 Misc. 557. 

20 C.J. p 725 note 23. 

62. U.S.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C.. 118 F.2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
519—Stephenson Brick Co. v. U. 
S. ex rel. and for Use of Tennessee 
Valley Authority, C.C.A.Ala., 110 
F.2d 360. 

N.Y.—^In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.E.2d 916, 284 N.Y. 
493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newton Creek, etc., Bor¬ 
oughs of Brooklyn and Queens, 18 
N.T.S.2d 721, 259 App.Div. 747, 
and reargument denied In re New¬ 
ton Creek Waterway, Boroughs of 
Brooklyn and Queens, 33 N.E.2d 
546.' 

Cost of syuchronizatloxi 
In estimating value of property 
appropriated, court should have con¬ 
sidered not only cost of produc¬ 
tion, but cost necessarily or reason¬ 
ably expended in bringing mill or 
factory into efficient working condi¬ 
tion, such as architect’s fees in mak¬ 
ing or revising plans, and compensa¬ 
tion for engineers to carry out plans 
or to arrange factory so as to pro¬ 
duce appropriate results.—^Banner 
Milling Co. v. State, 148 N.E. 668, 
240 N.Y. 533, affirming 205 N.Y.S. 
911, 210 App.Div. 812, which af¬ 
firmed 191 N.Y.S. 143, 117 Misc. 33, 
certiorari denied 46 S.Ct. 107, 269 U. 
S. 582, 70 L.Ed. 423. 

Cost of coustructiou is not cosr 
trolling factor in determining the 
value of condemned property. 

N.Y.—Sparkiil Realty Corporation v. 
State, 4 N.Y.S.2d 679, 254 App.Div. 
78, motion denied 4 N.Y.S.2d 1023, 
254 App.Div. 800, affirmed 18 N.B. 
2d 301, 279 N.Y. 656. 

Tenn.—Lebanon & Nashville Turn¬ 
pike Co. v. Creveling, 17 S.W.2d 22, 
159 Tenn. 147, 65 A.L.R. 440. 

S3. U.S.—Stephenson Brick Co. v. 
U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority, C.C.A. 
Ala., 110 P.2d 360. 


N.Y.—Smith V. State, 261 N.Y.S. 169, 
145 Misc. 899. 

Replacement value has no place 
in arriving at the fair market value 
of real estate taken and condemned. 
—Zimmerman v. Wilmerding School 
Dist., 86 Pittsb.Leg.J., Pa., 553. 

The cost of reproduction is not the 
controlling factor in determining the 
value of the property to be con¬ 
demned.—^Lebanon & Nashville Turn¬ 
pike Co. V. Creveling, 17 S.W.2d 22, 
159 Tenn. 147, 65 A.L.R. 440. 

S4i U.S.—Welch v. Tennessee Val¬ 
ley Authority, C.C.A.Tenn., 108 F. 
2d 95. 

Or.—City of La Grande v. Rumel- 
hart, 246 P. 707, 118 Or. 166. 

Prices paid by condemnor in ac¬ 
quiring other lands for the project, 
although furnishing no conclusive 
standard for valuation of lands in¬ 
volved, nevertheless should be con¬ 
sidered.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C.. 118 P.2d 79, 
modifying, D.C., U. S. ex rel, Ten¬ 
nessee Valley Authority v. Southern 
States Power Co., 33 F.Supp. 519. 

Where the property has an es¬ 
tablished market value at the time of 
the taking, the price current in such 
market will be regarded as its fair 
market value.—Carlo De Luca v. U. 
S., 84 Ct.Cl. 217. 

65. U.S.—Olson V. U. S., C.C.A. 
Minn., 67 P.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ed. 543, affirmed 54 S.Ct. 704, 292 
U.S. 246, 78 L.Ed. 1236. 

Ill.—Forest Preserve Dist. of Cook 
County V. Hahn, 173 N.E. 763, 341 
Ill. 599. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

Mass.—^Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

Okl.—City of Cushing v. Buckles, 273 
P. 346, 134 Okl. 206. 

20 C.J. p 728 note 33. 

The owner’s wWingness or un- 
wlBingiiess to sell Is not material.— 
Ham V. Northern Pac. R. Co., Wash., 
181 P. 898—^Port Townsend Southern 
R. Co. V. Barbare, 89 P. 710, 46 Wash. 
275—^20 C.J. p 728 note 34. 

Sentimental value to owner is not 
to be considered.—^Potts v. City ol 
Philadelphia, 28 Pa.Dist. 498. 

66. U.S.—Olson V. U. S., Minn., 54 
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en to tiie purposes for which the property is tak¬ 
en,®*^ the manner of taking,^8 what was offered for 
it at some time in the past,®^ compromise offers 
for the property,the enhanced value because of 
the taking or improvement,^! the fact that the prop¬ 
erty is mortgaged,"^2 or the costs and expenses in¬ 
curred by the owner in the condemnation proceed¬ 
ings;*^® and that an element of damage cannot be 
considered which is based on an unlawful use or 
condition of the premises.'^^ The fair market value 
is reached without any regard to external causes 


which may have contributed to make up the valu 
of the property at the time of the assessment.^® 

The condemnor is not obligated to pay by way o 
compensation more than the full value of the prop 
erty taken as a whole,and it is not proper, afte 
awarding full compensation for the property taken 
then to allow additional compensation for thos< 
things which give it value.'^^ While ordinarily 
where several estates or interests are involved, th< 
award, as appears in § 197, infra, should be mad< 


S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C.A., 67 P.2d 24, 
certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Ed. 543—Karl- 
son V. U. S., 54 S.Ct. 704, 292 U. 
S. 246, 78 L.Ed. 1236, affirming 
C.C.A., 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ed.. 543—Brewster v. U. S., 64 S. 
Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming C.C.A., 67 P.2d 24, 
certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Ed. 543. 

Cal.—Joint Highway Dist. No. 9 v. 
Ocean Shore H. Co., 18 F.2d 413, 
128 CaLApp. 743—Temescal Water 
Co. V. Marvin, 9 P.2d 335, 121 Cal. 
App. 512—City of Stockton v. Vote, 
244 P. 609, 76 Cal.App. 369. 

Colo.—Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist, 89 
P.2d 257, 104 Colo. 109. 

Ill.—^Department of Public Works 
and Buildings v. Watson, 178 N.B. 
465, 346 Ill. 304—Forest Preserve 
Dist. of Cook County v. Hahn, 173 
N.B. 763, 341 Ill. 599. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

Okl.—City of Cushing v. Buckles, 
273 P. 346, 134 Okl. 206—^Eichman 
v. Oklahoma City, 202 P. 184, 84 
Okl. 20. 

That condemnor desired to con¬ 
demn land is not to be considered 
as element of value. 

Ala.—^Alabama Power Co. v. Herz- 
feld, 114 So. 49. 216 Ala. 671. 

Cal.—City of Stockton v. Vote, 244 
P. 609, 76 CaLApp. 369. 

Growth of city as respecting need 
for future water supply held not to 
be considered in determining mar¬ 
ket value of land sought to be con¬ 
demned for purpose of building a 
reservoir.—City of Stockton v. Vote, 
supra. 

&• Ky. —^Broadway Coal Min. Co. 
V. Smith, 125 S.W. 157, 136 Ky. 
725. 26 L.R.A..N.S., 665. 

6B. U.S.—^Brown v. Town of Bus- 
tis, Fla., D.C.Fla., 293 F. 197. 

69. Tex.—^Eastern Texas R. Co. v. 
Eddings, 70 S.W. 98,’ 30 Tex.Civ. 
App. 170. 

20 C.J. p 728 note 32. 

70i Pa.—^Wadsworth v. Manufactur¬ 


ers’ Water Co., 100 A. 677, 256 Pa. 
106. Ann.Cas.l917E 1099. 

20 C.J. p 728 note 35. 

71. U.S.—Olson V. U. S., Minn., 54 
S.Ct. 704. 292 U.S. 246. 78 L.Ed. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 

U. S. 623, 78 L.Ed. 543—Karlson 

V. U. S., 54 S.Ct. 704, 292 U.S. 246, 
78 L.Ed. 1236, affirming, C.C.A., 
67 P.2d 24, certiorari granted 64 
S.Ct. 229, 290 U.S. 623. 78 L.Ed. 
543—Brewster v. U. S., 64 S.Ct. 
704, 292 U.S. 246, 78 L.Ed. 1236, 
affirming, C.C.A., 67 F.2d 24, cer¬ 
tiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Ed. 643—Morton 
Butler Timber Co. v. U. S., C.C.A. 
Tenn., 91 P.2d 884. 

Minn.—Minneapolis-St. Paul Sanitary 
Dist. V. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897. 
Ohio.—^Nichols v. City of Cleveland, 
135 N.E. 291, 104 Ohio St. 19. 
However, it has been held that the 
landowner is entitled to recover the 
value of his property as of the date 
of the filing of the petition, even 
though the land has been enhanced 
in value by that time by reason of 
the fact that the improvement was 
constructed.—Interstate Water Co. v. 
Adkins, 158 N.E. 685, 327 Ill. 356. 

It Is competexLt to consider general 
enhancement in land values in lo¬ 
cality of proposed improvement; but 
enhancement in value of particular 
property taken, which results to it 
peculiarly and specially from such 
particular benefit thereto, different 
from advantages and enhancements 
to property generally in immediate 
location, should not be considered.— 
City of Binghamton v. Taft, 211 N. 
T.S. 683, 126 Misc. 411. 

XxLcreased value due to union with 
other lots aoQLuired 
<1) Increased value due to union 
with other parcels ^ acquired by the 
condemnor should not be included 
if such union would not have been 
practicable, or have been attempted, 
except by the intervention of emi¬ 
nent domain.—^Idaho Farm Develop¬ 
ment Co. V. Brackett, 213 P. 696, 36 
Idaho 748. 

(2) The owners of land taken for 
power development are not entitled 
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to valuation mathematically deter¬ 
mined by proportionate contributior 
of their land to completed plani 
erected on lands taken and othez 
lands.—^Niagara, Lockport & Ontaric 
Power Co. v. Horton, 247 N.Y.S. 761 
231 App.Div. 402, reversing In re 
Niagara, Lockport & Ontario Pow¬ 
er Co., 231 N.Y.S. 72, 133 Misc. 177. 

72. Mich.—City of Detroit v. Fidel¬ 
ity Realty Co.. 182 N.W. 140, 213 
Mich. 448. 

73. U.S.—U. S. V. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New York, 
D.C.N.Y., 36 P.Supp. 968. 

74. Tenn.—McKinney v. Nashville, 
52 S.W. 781, 102 Tenn. 131, 73 Am. 
S.R. 859. 

20 C.J. p 726 note 25. 

75. N.J.—^Packard v. Bergen Neck 
R. Co., 25 A. 506, 54 N.J.Law 563. 

20 C.J. p 728 note 36. 

76. Mass.—Battelle v. City of Wor¬ 
cester, 128 N.E. 631, 236 Mass. 395. 

77. Cal.—City of Los Angeles v. 
Klinker, 25'P.2d 826, 219 Cal. 198, 
90 A.L.R. 148. 

Miss.—^Mississippi State Highway 
Commission v. Hudgins, 181 So. 
719, 182 Miss. 518. 

Separate award for sand and grav¬ 
el contained in the land taken can¬ 
not be made. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 165. 

N.Y.—Matter of Rockland County, 
170 N.Y.S. 1069. 

EasemeiLt of flowage of lands tak¬ 
en could not be considered as sep¬ 
arate unit of property for valua¬ 
tion purposes.—Olson v. U. S., C.C. 
A.Minn., 67 F.2d 24, certiorari grant¬ 
ed 64 S.Ct. 229, 290 U.S. 623, 78 L. 
Ed. 543, affirmed 54 S.Ct. 704, 292 U. 
S. 246, 78 L.Ed. 1236. 

Water rights appurtenant to the 
land taken should not be considered 
separately, but only in connection 
with the land. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
115 Or. 662. 

Pa.—^Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C.J. p 756 note 99. 
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in gross and thereafter apportioned among the vari¬ 
ous parties according to their estates or interests, 
if it is undertaken first to determine the valuation 
of the various estates or interests separately, the 
total valuation of such estates or interests should 
not ordinarily exceed the value of the property if 
owned by one."® The damage to one defendant in 
condemnation proceedings does not depend on the 
damage to others,"^ and the amount of compensa¬ 
tion should not be measured by the generositj-, ne¬ 
cessity, estimated advantage, or fear or dislike of 
litigation which raa}’ have induced others to part 
with title to their property or to relinquish claims 
for damages because of injuries thereto.®® 

lazv governs. The measure and amount of 
the compensation should be ascertained under the 
laws in force at the time the proceedings are be- 
gun.®^ 


29 C.J.S. 

§ 137. Meaningof Market Value 

The market value of property injured or taken for 
public use is commonly defined as the price it will bring 
when offered for sale by one who desires, but is not re¬ 
quired, to sell, and is sought by one who desires, but is 
not required, to buy, after due consideration of all the 
elements reasonably affecting value. 

The market value of property injured or taken 
for public use is the highest price estimated in 
terms of money which it would bring if exposed for 
sale in the open market with a reasonable time al¬ 
lowed in which to find a purchaser, buying with 
knowledge of all the uses and purposes to which 
it was adapted and for which it was capable,*2 or, 
as otherwise stated, it is the price it will bring 
when offered for sale by one who desires, but is not 
required, to sell, and is sought by one who desires, 
but is not required, to buy,®* after due considera- 
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73- Mo.—City of St. Louis v. Ros¬ 
si. 64 S.W.2d 600. 333 Mo. 1092. 
Tex.—City of Waco v. Messer, Civ. 
App., 49 S.W.2d S22, modified on 
other grounds 7S S.W.2d 169. 124 
Tex. 417. 

Measure of damag-es where limited 
estates or interests taken see infra 
§ 143. 

The market value is not to be af¬ 
fected by different or conflicting 
rights of parties having different 
estates or interests. 

U.S.—U. S. V. Crary, D.C.Va., 2 P. 
Supp. 870, S79, citing Corpus Ju¬ 
ris. 

Matter of Buffalo. Sheld. 40S. 
Damage to entire fee is equal to 
the sum total of damage to the sep¬ 
arate estates.—City of Cincinnati v. 
Smythe. 11 N.Ej.2d 274, 57 Ohio App. 
70. 

T9. Cal.—City of Los Angeles v. 
Oliver, 283 P. 298, 102 Cal.App. 
299. 

SO. Or.—Coos Bay Logging Co. v. 
Barclay, 79 P.2d 672, 159 Or. 272. 

81. Tenn.—Southern R. Co. v. 
Memphis. 148 S.W. 662. 126 Tenn. 
267. 41 L.R.A..N.S.. 828. Ann.Cas. 

'1913E 153. 

20 C.J. p 727 note 27. 

82. Ariz.—^Viliborghi v. Prescott 
School Dist. .No. 1 of Yavapai 
County, IGO P.2d 178—Mandl v. 
City of Phoenix. 18 P.2d 271, 41 
Ariz. 351. 

Gal.—Sacramento Southern R. Cor. v. 
Heilbron, 104 P. 979. 156 Cal. 408 
—City of Redding v. Biestelhorst, 
59 P.2d 177, 15 CaI.App.2d 184— 
Joint Highway Dist. No. 9 v. Ocean 
Shore R. Co., 18 P.2d 413. 128 Cal. 
App. 743. 

"Seasonable tlsne” in which to find 
purchaser in determining market 
value must be construed in connec¬ 
tion with circumstances affecting ‘ 


market value and extent of demand. 
—City of Stockton v. Ellingwood, 
275 P. 22S. 96 CaLApp. 70S. 

Other definitions 

(1) The “market value** of prop¬ 
erty condemned is its fair cash mar¬ 
ket value, in view of any and all 
uses to which it may be applied or 
adapted.—Crystal Lake Park Dist. 
V. Consumers* Co.. 145 N.B. 215, 313 
Ill. 395. 

(2) The market value of property 

condemned is its value on the mar¬ 
ket for the highest and best use to 
which it can be put.—Illinois Light 
& Power Co. v. Bedard, 175 N.E. 851, 
343 HI. 618—^Forest Preserve Dist. 
of Cook County v. Hahn, 173 N.B. 
763, 341 Ill. 599—Kankakee Park 

Dist, V. Heidenreich, 159 N.E. 289, 
328 Ill. 198—River Park Dist. v. 
Brand, 158 N.E. 687, 327 Ill. 294— 
Illinois Power & Light Corporation 
V. Parks, 153 N.B. 483, 322 Ill. 313 
—Crystal Lake Park Dist. v. Con¬ 
sumers* Co., supra. 

(3) The market value is **what it 
fairly may be believed that a pur¬ 
chaser in fair market conditions 
would have given for it in fact—^not 
what a tribunal at a later date may 
think a purchaser would have been 
wise to give, nor a proportion of the 
advance due to its union with other 
lots.” 

U.S.—^New York v. Sage, 36 S.Ct. 

25, 26, 239 U.S. 57, 60 L.Ed. 143. 
S.C.—Howell V. State Highway De¬ 
partment, 166 S.B. 129, 133, 167 S. 

C. 217, quoting Corpus Juris. 

(4> The test of the market value 
of the condemned property is what 
it would have reasonably sold for in 
the market at the time and place 
under like conditions.—^Dean v. i 
County Board of Education, 97 So. { 
741, 210 Ala. 236. I 

<5) Other definitions.—^Louisville i 
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& N. R. Co. V. R. E. E. De Montluzin 
Co., 116 So. 854, 166 La. 211—20 C. 
J. p 727 note 28 [b]. 

"Pair market value” of property 
resides in an estimate and a deter¬ 
mination of what is the fair, eco¬ 
nomic, just, and equitable value un¬ 
der normal conditions.—In re Board 
of Water Supply of City of New 
York, 14 N.E.2d 789, 277 N.Y. 452, 
reversing 1 N.Y.S.2d 62, 253 App. 
Div. 38. 

83. U.S.—U. S. V. Crary. D.C.Va., 2 
F.Supp. 870. 

Ark.—Baucum v. Arkansas Power & 
Light Co., 16 S.W.2d 399, 179 Ark. 
154. 

Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 273 Ky. 289. 

Md.—^Pumphrey v. Tabler, 2 A.2d 
668, 671, 175 Md. 498. citing Ctor- 
PUB Juris. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565, overruling suggestion of error 
195 So. 679. 

Mo.—City of St. Louis v. Smith, 30 
S.W.2d 729, 325 Mo. 471. 

N.Y.—In re City of New York, 
Ward*s Island, 286 N.Y.S. 131, 158 
Misc. 684. 

S.C.—^Howell v. State Highway De¬ 
partment, 166 S.E. 129, 133, 167 S. 
C. 217, quoting Corpus Juris. 

Tex.—^Vey v. City of Port Worth, 
Civ.App., 81 S.W.2d 228, error dis¬ 
missed—Port Worth & D. N. Ry. 
Co. V. Sugg, Civ.App., 68 S.W.2d 
570—^Port Worth & D. S. P. Ry. 
Co. V. Gilmore, Civ.App., 13 S.W.2d 
416. 

Va.—Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 387. 

Wash.—Ham, Yearsley & Ryrie v. 
Northern Pac. By. Co., 181 P. 898, 
107 Wash. 378. 

20 C.J. p 727 note 28. 

When used in same sense as "val¬ 
ue,” the “market value** of property 
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tion of all the elements reasonably affecting value.S4 
It is the amount for which the property would ac¬ 
tually sell at the time, and not what it might bring 
at some future time,^ 5 unless it appears that the 
market value is enhanced by the chance or proba¬ 
bility.^® Although market value has been defined 
in terms of the amount obtainable at a sale for 


cash,®*^ other authorities define it in terms of the 
amount obtainable at a sale on the terms customarily 
prevailing in similar sales.88 While the mere, fact 
that no one is immediately ready to purchase the 
property does not prevent it from having market 
value,®® a demand for the property, either actual 


is the price it will bring in cash 
when offered for sale by one desir¬ 
ing to sell, but not obliged to sell, 
and bought by one desiring to buy, 
but under no necessity to do so.— 
Taylor County v. Olds, Tex.Civ.App., 
67 S.W.2d 1102, error dismissed. 

Sianilar definitions 

(1) The market value of property 
condemned is the price the owner, if 
desirous of selling, would take un¬ 
der ordinary circumstances, and 
what person wishing, but not com¬ 
pelled, to purchase would pay for it. 
—^Forest Preserve Dist. of Cook 
County V. Hahn, 173 N.B. 763, 341 
Ill. 599—City of Chicago v. Farwell, 
121 N.E. 795, 286 Ill. 415. 

(2) The “market value” of proper¬ 
ty condemned is the price that can 
be obtained under fair conditions as 
between a willing buyer and a will¬ 
ing seller when neither is acting un¬ 
der necessity, compulsion, or pe¬ 
culiar and special circumstances.— 
Maher v. Commonwealth, 197 N.E. 
78, 291 Massn 343. 

(3) “Market value” is the sum 
which would ftn all probability result 
from fair negotiations between own¬ 
er who is willing to sell, and pur¬ 
chaser who desires to buy. 

U.S.—Olson V. U. S., Minn., 54 S. 
Ct. 704, 292 U.S. 246, 78 L.Ed. 1236, 
affirming, C.C.A., 67 F.2d 24, cer¬ 
tiorari granted 54 S.Ct. 229, 290 U. 
S. 623, 78 L..Bd. 1236—U. S. ex rel. 
and for Use of Tennessee Valley 
Authority v. Powelson, C.C.A.N.C., 
118 F.2d 79, modifying, D.C., U. S. 
ex rel. Tennessee Valley Authority 

V. Southern States Power Co., 33 
F.Supp. 519. 

Conn.—^Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455. 

Mont.—State v. Lee, 63 P.2d 135, 10.3 
Mont. 482—State v. Hoblitt, 288 
P. 181, 87 Mont. 403. 

(4) The “market value” of proper¬ 
ty is its fair value between one 
wishing to purchase and one wishing 
to sell under ordinary circumstanc¬ 
es.—Harrison v. Louisiana Highway 
Commission, 186 So. 354, 191 La. 839 
—Texas Paciflc-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. El¬ 
liott,. 117 So. 275, 166 La. 347. 

(5) Other cases. 

U.S.—^North American Telegraph Co. 
V. Northern Pac. Ry. Co., Minn., 
254 F. 417, 166 C.C.A. 49, cer¬ 
tiorari denied 39 S.Ct. 290, 249 U. 
S. 607, 63 L.Ed. 799—U. S. v. Cer¬ 
tain Lands in Town of Highlands, 


Orange County, Southern Dist. of 
New York, D.C.N.Y., 36 F.Supp. 
968. 

Okl.—^Eichman v. Oklahoma City, 
202 P. 184, 84 Okl. 20. 

Tenn.—Lebanon & Nashville Turn¬ 
pike Co. V. Creveling, 17 S.W.2d 
22, 159 Tenn. 147. 65 A.L.R. 440. 

20 C.J. p 727 note 28 [a]. 

'^CaslL market value” and “mar¬ 
ket value” are synonymous expres¬ 
sions.—Fort Worth & D. N. Ry. Co. 
V. Sugg, Tex.Civ.App., 68 S.W.2d 570. 
Falx market value 

(1) “Market value” and “fair mar¬ 
ket value” are synonymous expres¬ 
sions.—^Fort Worth & D. N. Ry. Co. 
V. Sugg, supra. 

(2) “Fair market value” means 
the money which a purchaser will¬ 
ing but not obliged to buy would pay 
to an owner willing but not obliged 
to sell under the circumstances. 
Ky.—^Louisville & N. R Co. v. Cor¬ 
nelius, 22 S.W.2d 1033, 232 Ky. 282. 

Okl.—Grand River Dam Authority 
V. Bomford, 111 P.2d 182—City of 
Tulsa V. Creekmore, 29 P.2d 101, 
167 Okl. 298. 

(3) The “fair market value” is the 
amount that would in all probabil¬ 
ity have been arrived at between 
an owner willing to sell and pur¬ 
chaser desiring to buy.—Karlson v. 
U. S., C.C.A.Minn., 82 P.2d 330. 

(4) The fair market value of prop¬ 
erty taken is what it fairly may be 
believed that a purchaser in a fair 
market would have given for the 
property.—In re Board of Water Sup¬ 
ply of City of New York, 1 N.Y.S.2d 
62, 253 App.Div. 38, reversed on oth¬ 
er grounds 14 N.E.2d 789, 277 N.Y. 
452. 

84. U.S.—Olson v. U. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C.A., 67 P.2d 24, 
certiorari granted 54 S.Ct. 229, 290 

U. S. 623, 78 L.Bd. 543—Karlson 

V. U. S., Minn., 54 S.Ct. 704, 292 
U.S. 246, 78 L.Bd. 1236, affirming, 
C.C.A., 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Bd. 543—Brewster v. U. S., Minn, 
54 S.Ct. 704, 292 U.S. 246, 78 L. 
Ed. 1236, affirming, C.C.A., 67 F. 
2d 24, certiorari granted 54 S.Ct. 
229, 290 U.S. 623, 78 L.Ed. 543— 
U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority v. Powel¬ 
son, C.C.A.N.C., 118 P.2d 79, modi¬ 
fying, D.C., U. S. ex rel. Tennessee 
Valley Authority v. Southern 
States Power Co., 33 F.Supp. 519 
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—^Karlson v. U. S., C.C.A.Minn., 
82 F.2d 330. 

Particular elements of damages see 
§§ 159-176 infra. 

The amomit of diminution of the 
project’s cost to the taker by us¬ 
ing the site taken rather than an 
alternative site is not the measure 
of “market value” but constitutes 
the value or an element thereof of 
the land to the taker, which may be 
considered as factor increasing mar¬ 
ket value to extent that present 
purchaser not obligated to buy would 
pay more for the site.—Union Ex¬ 
ploration Co. V. Moffat Tunnel Im¬ 
provement Dist., 89 P.2d 257, 104 
Colo. 109. 

85. Cal.—^People by State Depart¬ 
ment of Public Works v. Marble¬ 
head Land Co., 255 P. 553, 82 Cal. 
App. 289. 

Idaho.—^Idaho Farm Development 
Co. V. Brackett, 213 P. 696, 36 
Idaho 748. 

Ill.—^East St. Louis Light & Power 
Co. V. Cohen, 164 N.E. 182, 333 Ill. 
218. 

Ind.—^Alberson Cemetery Ass'n v. 

Fuhrer, 137 N.E. 645, 192 Ind. 606. 
Ky.—Commonwealth v. Begley, 114 
S.W.2d 127, 272 Ky. 289. 

N.Y.—^In re Board of Water Supply 
of City of New York, 201 N.Y.S. 
88, 121 Misc. 204. 

Ohio.—Plymouth & Shelby Traction 
Co. V. Dempsey, 9 Ohio N.P., N. 
S., 65. 

W.Va.—Chesapeake & O. Ry. Co. v. 

Allen, 163 S.E. 22, 111 W.Va. 481. 
20 C.J. p 727 note 29. 

Prospective damages see § 153 infra. 
Time with reference to which com¬ 
pensation made see § 185 infra. 
Proposed new improvements adja¬ 
cent to the property should not be 
considered in arriving at the market 
value.—^Vey v. City of Port Worth, 
Tex.Civ.App., 81 S.W.2d 228, error 
dismissed. * 

86. N.Y.—Cookinham v. Village of 
Richfield Snrings. 251 N.Y.S. 620, 
140 Misc. 760. 

20 C.J. p 727 note 30. 

87. Ariz.—Mandl v. City of Phoenix, 
18 P.2d 271, 41 Ariz. 351. 

88. Ark.—^Baucum v. Arkansas Pow¬ 
er & Light Co., 15 S.W.2d 399, 179 
Ark. 154. 

N.Y.—^Matter of City of Buffalo, 
Sheld. 408. 

88. Cal.—City of Redding v. Diest- 
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or potential, is essential to create market value.^® 
The market value is not the amount which the own¬ 
er paid for the property,^! and is neither panic val¬ 
ue, auction value, nor a value fixed by depressed or 
inflated prices.92 

§ 138. Where Entire Tract Is Taken 

The measure of damages where an entire tract of 
land is taken In the exercise of the power of eminent 
domain is ordinarily the market value of the land. 

The measure of damages where an entire tract of 
land is taken in the exercise of the power of emi¬ 
nent domain is ordinarily the market value of the 
land.®^ 


§ 139. Where Part of Tract Is Taken 

Where only a part of a tract is taken in the exercise 
of the power of eminent domain, it is generally recog¬ 
nized that the owner is entitled to recover damages not 
only for the part taken but also for the injuries to the 
residue, the measure of damages, according to some au¬ 
thorities, being the difference between the market value 
of the entire tract before the taking and the market value 
of what Is left after the taking. 

Where only a part of a tract, parcel, or lot is tak¬ 
en in the exercise of the power of eminent domain, 
it is generally recognized that the owner is enti¬ 
tled to recover damages not only for the part taken 
but also for the injuries" accruing to the residue 
from the taking.94 


elhorst, E9 P.2d 177, 15 Cal.App.2d 
1S4. 

The amoniLt one desiziii^ to sell 
could obtain within a reasonable 
time from a person desiring to buy 
the property is the “cash market 
value*' of the property.—Fort Worth 
& D. S. P. Ry. Co. V. Gilmore, Tex. 
Civ.App.. 13 S.W.2d 416. 

The mere absence of competitive 
buyers does not establish lack of a 
real market, but a market in fact 
may be established only where there 
are willing buyers and sellers in sub¬ 
stantial numbers.—In re Board of 
Water Supply of City of New York, 
14 N.E.2d 789, 277 N.T. 452, revers¬ 
ing 1 N.Y.S.2d 62. 253 App.Div. 38. 

SKX Cal.—City of Redding v. Diest- 
elhorst, 59 P.2d 177, 15 Cal.App. 
2d 184—Joint Highway Dist. No. 
9 V. Ocean Shore R. Co., 18 P.2d 
413, 128 CaLApp. 743. 

91- Ga.—Gate City Terminal Co. v. 
Thrower, 71 S.E. 903, 136 Ga. 456. 

Tex.—Gulf. C. & S. P, R. Co. v. Ly¬ 
ons, 2 Tex.A.Civ.Cas. § 139. 

92- N.Y.—In re Board of Water 

Supply of City of New York, 14 
N.E.2d 789, 277 N.Y. 452, revers¬ 
ing 1 N.Y.S.2d 62, 253 App.Div. 
38. ^ 

Zf condemnation takes place dur¬ 
ing’ a temporary depression due to a 
stringency in the money market, it 
seems the value may be estimated 
as of the period immediately pre¬ 
ceding such depression. . 

U.S.—U. S. V. Inlots, C.C.Ohio, 26 P. 
Cas.No.I5,441a, affirmed Kohl v. 
U. S., 91 U.S. 367, 23 L.Ed. 449, 
S.C.—^Howell V. State Highway De¬ 
partment, 166 S.E. 129, 133, 167 
S.C. 217, quoting Corpus Juris. 
Boom prices 

The price established artificially 
and temporarily by booming meth¬ 
ods is not the equivalent of market 
value, which is regulated by the 
natural laws of supply and demand. 
Mass.—Suburban Land Co. v. Arling¬ 
ton, 107 N.E. 432, 219 Mass. 539. 
S.C.—^Howell V. State Highway De¬ 


partment, 166 S.E. 129, 133, 167 S. 
C. 217. quoting Corpus Juris. 

93. N.J.—State Highway Commis¬ 
sion V. Lally, Sup., 147 A. 487, 
followed in State Highway Com¬ 
mission V. 0*Hearn, 147 A. 488. 

Measure and elements of damages 
generally see § 136 supra. 

94. U.S.—Stephenson Brick Co. v. 
U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority, C.C.A. 
Ala., 110 P.2d 360—Puget Sound 
Power & Light Co. v. City of 
Puyallup, C.C.A.Wash., 51 F.2d 688 
—U. S. V. Crary, D.C.Va., 2 P. 
Supp. 870—Rasmussen v. U. S., 69 
Ct.Cl. 418—Rasmussen v. U. S., 69 
Ct.Cl. 406—Curtis v. U. S., 65 Ct. 
Cl. 139—Livingston v. U, S., 64 Ct. 
Cl. 314—Archer v. U. S., 53 Ct.Cl. 
405, affirmed 40 S.Ct. 342, 251 U.S. 
548, 64 L.Bd. 409. 

Ala.—^Birmlngham-Trussville Iron 

I Co. V. Allied Engineers, 144 So. 1, 
225 Ala. 522. 

Ark.—State Life Ins. Co. of Indi¬ 
anapolis, Ind., V, Arkansas State 
Highway Commission, 148 S.W.2d 
671—Miller Levee Dist. No. 2 v. 
Wright, 111 S.W.2d 469, 195 Ark. 
295—Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S.W.2d 1028, 179 Ark. 
1029, 65 A.L.R, 1446—Newport 

Levee Dist. v. Price, 229 S.W. 12, 
148 Ark. 122. 

Cal.—Talbott v. Turlock Irr. Dist., 
19 P.2d 980, 217 Cal. 504—People, 
by Department of Public Works, 
V. Emerson, 57 P.2d 955, 13 Cal. 
App.2d 673—San Benito County v. 
Copper Mountain Mining Co. of 
California, 45 P.2d 428, 7 CaLApp. 
2d 82—^People v. Gianni, 20 P.2d 
87, 130 CaLApp. 584—City of Los 
Angeles v. Oliver, 283 P. 298, 102 
Cal.App. 299—People, by State De¬ 
partment of Public Works v. Mar¬ 
blehead Land Co., 256 P. 653, 82 
Cal.App. 289—City of Oakland v. 
Parker, 233 P, 68, 70 CaLApp. 295. 
Colo.—City and County of Denver v. 

Tondall, 282 P. 191, 86 Colo. 372. 
Fla.—City Mortgage & Bond Co. v. 
Nassau County, 160 So. 677—^Doty 
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V. City of Jacksonville, 142 So. 
599, 106 Fla. 1—Worth v. City of 
West Palm Beach, 132 So. 689, 101 
Fla. 868. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240— 
McDuffie County v. Gunn, 177 S. 
E. 363, 50 Ga.App. 198—Georgia 
Power Co. v. McCrea, 167 S.E.'542, 
46 Ga.App. 279—City of Reynolds 
V. Carter, 129 S.E. 117, 84 Ga.App. 
252. 

Hawaii.—Territory v. Honolulu 
Plantation Co., 34 Hawaii 859, 867, 
citing Corpus Juris. 

Idaho.—City of Lewiston v. Brin- 
ton, 289 P. 738,* 41 Idaho 317. 

Ill.—Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
935, 371 Ill, 11—^Department of 
Public Works and Buildings v. 
Hubbard, 1 N.E.2d 383, 363 Ill. 99 
—City of Chicago v. Koff, 173 N.E. 
666, 341 Ill. 520—Illinois Power & 
Light Corporation v. Talbott, 152 
N.E. 486, 321 Ill. 538. 

Ind.—^Alberson Cemetery Ass*n v. 
Fuhrer, 137 N.E. 545, 192 Ind. 606. 

Iowa.—Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 
444. 

Kan,—Yagel v. Kansas Gas & Elec¬ 
tric Co., 291 P. 768, 131 Kan. 267. 

Ky.—Howard v. Howard, 84 S.W.2d 
77, 79, 260 Ky. 257, citing Corpus 
Juris —Commonwealth v. Combs, 

* 50 S.W.2d 497, 244 Ky. 204—Pro¬ 
ducers' Wood Preserving Co. v. 
Commissioners of Sewerage of 
Louisville, 12 S.W.2d 292, 227 Ky. 
169—^Kentucky Hydroelectric Co. 
V. Woodard, 287 S.W. 985, 216 Ky. 
618—^Pursiful v. Commonwealth, 
279 S.W. 1106, 212 Ky. 690. 

La.—Louisiana Highway Commission 
V. Boudreaux, 139 So. 521, 19 La. 
App. 98. 

Md.—Pumphrey v. Tabler, 2 A.2d 
668, 175 Md. 498—^Realty Improve¬ 
ment Co. V. Consolidated Gas Elec¬ 
tric Light & Power Co. of Balti¬ 
more, 144 A. 170, 166 Md. 581. 

Mass.—Goodyear Park Co. v. City of 
Holyoke; 11 N.E.2d 439, 298 Mass. 
510. 
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Mich.—In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues, 273 N.W. 798, 280 Mich. 
539—In re Widening Allen Road, 
230 N.W. 904, 250 Mich. 690—In 
re Bagley Ave. in .City of Detroit, 
226 N.W. 688, 248 Mich. 1—John¬ 
stone V. Detroit, G. H. & M. Ry. 
Co., 222 N.W. 325, 245 Mich. 65, 
67 A.L.R. 373. 

Minn.—In re Improvement of Third 
St., St. Paul, 225 N.W. 92, 93, 177 
Minn, 159, citing Corpus Juris. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565, overruling suggestion of error 
195 So. 679. 

Mo.—City of St. Louis v. Koch, 76 
S.W.2d 398—Texas Empire Pipe 
Line Co. v. Stewart, 65 S.W.2d 283, 
331 Mo. 525, reversing, App., 35 
S.W.2d 627—State ex rel. State 
Highway Commission v. Pope, 74 
S.W.2d 265, 228 Mo.App. 888—State 
ex rel. State Highway Commission 
of Missouri v. Craighead, App., 65 
S.W.2d 145—State ex rel. State 
Highway Commission v. Stoddard 
Gin Co., App., 62 S.W.2d 940— 
State ex rel. State Highway Com¬ 
mission V. Huddleston, App., 52 S. 
W.2d 33—State v. Williams, App., 
51 S.W.2d 538. 543, citing Corpus 
Juris—Lambert v. Big Medicine 
Drainage Dist. No. 1. 261 S.W. 349, 
217 Mo.App. 232—St. Johns Levee 

- & Drainage Dist. of Missouri v. 
Hicks, App., 224 S.W. 127. 

Neb.—Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752—Behle v. 
Loup River Public Power Dist., 
293 N.W. 413—Shulz v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist, 293 N.W. 409—Wood- 
gate V. Central Nebraska Public 
Power & Irrigation Dist, 292 N. 
W. 461—In re Platte Valley Pub¬ 
lic Power & Irrigation Dist, 289 
N.W. 383, 137 Neb. 313—Asche v. 
Loup River Public Power Dist, 
287 N.W. 64, 136 Neb. 601—James 
Poultry Co. v. Nebraska City, 284 
N.W. 273, 135 Neb. 787, rehearing 
denied and opinion supplemented 
286 N.W. 337, 136 Neb. 456—In re 
Platte Valley Public Power & Ir¬ 
rigation Dist, 278 N.W. 492, 134 
Neb. 281—In re Platte Valley Pub¬ 
lic Power & Irrigation Dist, 271 
N.W. 864, 132 Neb. 292—Stuhr v. 
City of Grand Island, 246 N.W. 
461, 124 Neb. 285, vacating 243 N. 
W. 80, 123 Neb. 169—Lowell v. 
Buffalo County, 230 N.W. 842, 119 
Neb. 776. 

N.J.—Sterner v. Nixon, 186 A. 48, 
49, 116 N.J.Law 418, citing Corpus 
Juris—Braidburn Realty Corpora¬ 
tion V. City di East Orange, 153 
A. 714, 107 N.J.Law 291—Robinson 
V. Borough of Edge water, 119 A. 
7, 98 N.J.Law 205—In re Passaic 
Valley Water Commission, 142 A. 
905, 6 N.J.Misc. 747, reversed on 
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other grounds Passaic Consol. Wa¬ 
ter Co. V., McCutcheon, 144 A. 571, 
105 N.J.Law 437. 

N.Y.—In re Board of Water Supply 
of City of New York, 14 N.E.2d 
789. 277 N.Y. 452, reversing 1 N. 
Y.S.2d 62, 253 App.Div. 38—Van 
Etten V. City of New York, 124 
N.B. 201, 226 N.Y. 483, affirming 
In re Van Etten, 171 N.Y.S. 1034, 
184 App.Div. 414^—Town of Falls- 
burgh, Sullivan County, Acting for 
and in Behalf of South Fallsburgh 
Sewer District, v. Silverman, 23 
N.Y.S.2d 65, 260 App.Div. 532—In 
re Northern Boulevard, in Borough 
of Queens, City of New York, 8 
N.Y.S.2d 523, 255 App.Div. 1018, 
reargument denied 10 N.Y.S.2d 675, 
256 App.Div. 931, appeal denied 
In re Northern Boulevard in City 
of New York, Borough of Queens, 
20 N.E.2d 31, 280 N.Y. 597, modi¬ 
fied on other grounds In re North¬ 
ern Blvd., in Borough of Queens, 
City of New York, 22 N.E.2d 157, 
281 N.Y. 48—In re Smith St. 
Bridge in City of Rochester, 255 
N.Y.S. 801, 234 App.Div. 583—In 
re Elevated Railroad Structures, 
etc., in East Forty-Second St., City 
of New York, 243 N.Y.S. 665, 229 
App.Div. 617, modifying In re For¬ 
ty-Second St. Spur of Manhattan 
Ry. Co. in City of New York, 216 
N.Y.S. 2, 126 Misc. 879—Jaquino 
Realty Corporation v. Ormond, 216 
N.Y.S. 121, 217 App.Div. 76, af¬ 
firmed 161 N.B. 169, 247 N.Y. 528 
—Thompson v. State, 198 N.Y.S. 
590, 204 App.Div. 684—In re 

Seventh Ave. and Varick St. in 
City of New York, 188 N.Y.S. 197, 
196 App.Div. 451—^American Wool¬ 
en Co. V. State, 187 N.Y.S. 341, 195 
App.Div. 698, reversing 180 N.Y.S. 
759, 110 Misc. 413—Spencer v. 

State, 185 N.Y.S. 775, 194 App.Div. 
.79, reversing 180 N.Y.S. 626, 110 
Misc. 543—^In re Triborough Bridge 
Approach, City of New York, 288 
N.Y.S. 697, 159 Misc. 617—In re 
City of New York, 274 N.Y.S. 133, 
151 Misc. 862—Cookinham v. Vil¬ 
lage of Richfield Springs, 251 N. 
Y.S. 520. 140 Misc. 760—In re Port 
Byron-Weedsport State Highway, 
in Village of Port Byron, Town of 
Mentz, Cayuga County, 239 N.Y. 
S. 578, 136 Misc. 148—Board of Ed¬ 
ucation of Union Free School Dist. 
No. 1 of Town of Webster v. Corn¬ 
ing, 175 N.Y.S, 278. 

N.C.—State Highway & Public 
Works Commission v. Hartley, 11 
S.E.2d 314, 218 N.C. 438—Caro¬ 
lina Power & Light Co. v. Reeves, 
151 S.E. 871, 198 N.C. 404—Town 
of Ayden v. Lancaster, 150 S.E. 
40, 197 N.C. 556—Moses v. Town of 
Morganton, 141 S.E. 484, 195 N.C. 
92—^Western Carolina Power Co. 
V. Hayes, 136 S.E. 353, 193 N.C. 
104. 

Ohio.—^Muskingum Watershed Con- 
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servancy Dist. v. Haynes, 9 N.E 
705, 56 Ohio App. 284—Cincinn 
Southern Ry. v. Hurd, 20 Ohio N. 
N.S., 10. 

Okl.—Grand River Dam Authority 
Bomford, 111 P.2d 182—Oklahoi 
Gas & Electric Co. v. Kelly, 58 P. 
328, 177 Okl. 206—Public Serv 
Co. of Oklahoma v. Raburn, 19 
2d 167, 162 Okl. 81—Natural G 
Co. V. Coppedge, 237 P. 592, 3 
Okl. 261—City of Cushing v. Si 
ber, 217 P. 866, 92 Okl. 59. 

Or.—Coos Bay Logging Co. v. B? 
clay, 79 P.2d 672, 159 Or. 272—Ci 
of La Grande v. Rumelhart, 246 
707, 118 Or. 166. 

Pa.—Lament v. West Penn Pow 
Co., 150 A. 155, 300 Pa. 78—Ds 
lington V. Pennsylvania R. Co., 1 
A. 284, 278 Pa. 307. 

Tenn.—^Faulkner v. City of Nas 
ville, 285 S.W. 39, 154 Tenn. 145 
West Tennessee Power & Lig 
Co. v. Shallabarger, 14 Tenn.Ai 
258. 

Tex.—State v. Carpenter, 89 S.W. 
979, 126 Tex. 604, denying rehes 
ing 89 S.W.2d 194, 126 Tex. 61 
reversing, Civ.App., 55 S.W.2d 2 
—City of Trinity v. McPhail, C 
App.. 131 S.W.2d 803—Wolsch 
State, Civ.App.. 77 S.W.2d 1062 
Central Power & Light Co. 
Mills, Civ.App., 72 S.W.2d 311 
Texas Electric Service Co. v. W 
lard, Civ.App., 26 S.W.2d 338 
City of Mart v. Hasse, Civ.Ap 
281 S.W. 318—City of Rosebud 
Vitek, Civ.App., 210 S.W. 72S, di 
missed for want of jurisdiction. 
Vt.—^Essex Storage Electric Co. 
Victory Lumber Co., 108 A. 4i 
93 Vt. 437. 

Va.—Chairman v. Parker, 136 S. 
496, 147 Va. 25. 

W.Va.—^Monongahela West Pei 
Public Service Co. v. Monongahe 
Development Co., 132 S.E. 380, 1 
W.Va. 165. 

Wis.—^N.ew Dells Lumber Co. 
Chicago, St. P., M. & O. Ry. C 
268 N.W. 243. 222 Wis. 264. 

20 C.J. P 730 note 51, p 755 not 
97, 98. 

Recovery of consequential damag 
generally see § 111 supra. 

Damage not limited to govenimeut 
sections 

The consequential damages 
other land of the same owner in t 
same tl'act are not limited to go 
ernmental sections a part of whi 
is Included in the land actual 
taken, where depreciation in t 
value of the remainder extends I: 
yond those sections.—In re Plat 
Valley Public Power & Irrigati< 
Dist., 275 N.W. 593, 133 Neb. 42 
withdrawing syllabus to the co 
trary in McGinley v. Platte Valb 
Public Power & Irrigation Dist., 2 
N.W. 864, 132 Neb. 292. 



§ 139 


EMINENT DOMAIN 


29 O.J.S. 


According to some authorities, in the absence of 
unusual or exceptional circumstances,^5 the measure 
of damages is the injury done to the market value 
of the entire tract by the taking of only a part, 


or, in other words, the difference between the mar¬ 
ket value of the entire tract before the taking and 
the market value of what is left after the taking,^7 
excluding therefrom in some jurisdictions, as ap- 


9Sb Conn.—Andrews v. Cox, 17 A.2d 
507, 127 Conn. 455. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 19S So. 
565, overruling suggestion of er¬ 
ror 3 95 So. 679. 

96. Hawaii.—Territory v. Honolulu 
Plantation Co., 34 Hawaii 859, 
867, citing Corpus Juris. 

Mich.—In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues, 273 N.W. 798, 2S0 Mich. 
539—In re Widening Allen Road, 
230 N.W. 904, 250 Mich. 690—In 
re Bagley Ave. in City of Detroit, 
226 N.W. 688, 248 Mich. 1. 

Pa.—Sterner v. Commonwealth. 190 
A 891, 325 Pa. 326. 

20 C.J. p 732 note 52. 

37. U.S.—Stephenson Brick Co. v. 

U. S. ex rel. and for Use of Tennes- 1 
see Valley Authority, C.C.A.Ala., 
110 F.2d 360—Rasmussen v. U. S., 
69 Ct.Cl., 418. 

Ala.—Alabama Power Co. v, Henson, 
187 So. 718, 237 Ala. 561. 

Ark.—Newport Levee Dist. v. Price, 
229 S.W. 12. 148 Ark. 122. 

Cal.—^People by State Department of 
Public Works v. Marblehead Land 
Co., 255 P. 553, 82 CaLApp. 289, 
Conn.—^Andrews v. Cox, 17 A2d 607, 
127 Conn. 455—Munson v. Mac¬ 
Donald, 155 A. 910, 113 Conn. 651 
—G-* F. Heublein, Inc., v. Board of 
Street Com'rs of City of Hartford, 
146 A 20, 109 Conn. 212—Martin 

V. West Hartford, 105 A 342, 93 
Conn. 86. 

Hawaii.—Territory v. Honolulu 

Plantation Co., 34 Hawaii 859, 867, 
citing Corpus Juris. 

Iowa.—Maxwell v. Iowa State High¬ 
way Commission, 271 N.W. 883, 223 
Iowa 159, 118 A.L.R. 862—Wheat- 
ley V. City of Fairfield. 240 N.W. 
628, 213 Iowa 1187—Millard v. 

Northwestern Mfg. Co., 205 N.W. 
979, 200 Iowa 1083—Gregory v. 
Kirkman Consol. Independent 
School Dist., 187 N.W. 553, 193 
Iowa 579—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 
444. 

■JCan,—Wood v. Syracuse School Dist. 

No. 1, 193 P. 1049, 108 Kan. 1. 
-Ky.—Adams v. Commonwealth ex 
rel. State Highway Commission, 
146 S.W.2d 7, 285 Ky. 38—Common¬ 
wealth V. Combs, 50 S.W.2d 497, 
244 Ky. 204—^Producers' Wood Pre¬ 
serving Co. V. Commissioners of 
Sewerage of Louisville, 12 S.W. 
2d 292, 227 Ky. 159—Lexington & E. 
R. Co. V. Hargis, 250 S.W. 991, 
199 Ky. 296—Bell's Committee v. 
Board of Education of Harrods- 
burg, 234 S.W. 311, 192 Ky. 700. 


Mich.—Johnstone v. Detroit, G. H. 
& M. Ry. Co.. 222 N.W. 325, 245 
Mich. 65. 67 AL.R. 373. 

Minn.—Minneapolis-St.’ Paul Sanitary 
Dist. V. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 AL.R. 897. 
Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 565, 
overruling suggestion of error 195 
So. 679—Mississippi State High¬ 
way Commission v. W'illiamson, 179 
So. 736, 181 Miss. 399—State High¬ 
way Commission v. Brown, 168 So. 
277, 176 Miss. 23—Mississippi State 
Highway Department v. Blackburn, 
160 So. 73. 74. 172 Miss. 554, cit¬ 
ing Corpus Juris. 

Mo.—Texas-Empire Pipe Line Co. 
V. Stewart, 55 S.W.2d 283, 331 Mo. 
625, reversing, App., 35 S.W.2d 627 
—City Water Co. of Sedalia v. 
Hunter, 6 S.W.2d 565, 319 Mo. 1240 
—Prairie Pipe Line Co. v. Shipp, 
267 S.W. 647, 305 Mo. 663, trans¬ 
ferred, see App., 240 S.W. 473— 
Stkte ex rel. State Highway Com¬ 
mission of Missouri v. Craighead, 
App., 65 S.W.2d 145—State ex rel. 
State Highway Commission v. Hud¬ 
dleston, App., 52 S.W.2d 33—Ar¬ 
kansas Missouri Power Co. ■ v. 
Killian, 40 S.W.2d 730, 225 Mo.App. 
454—Missouri Power & Light Co. v. 
Creed, App., 32 S.W.2d 783, trans¬ 
ferred, see 30 S.W.2d 605, 325 Mo. 
1194. 

N.J.—Sterner v. Nixon, 185 A. 48, 
49, 116 N.J.Law 418, citing Corpus 
.Juris. 

N.T.—In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.B.2d 916, 284 N.T. 
493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newtown Creek, etc.. Bor¬ 
oughs of Brooklyn and Queens, 18 
N.T.S.2d 721, 259 App.Div. 747, 
and reargument denied In re New¬ 
town Creek Waterway, Boroughs of 
Brooklyn and Queens. 33 N.E. 
2d 546—In re Fourth Ave. in 
City of New York, 173 N.E. 
910, 255 N.T. 25, affirming In 

re Fourth Ave. from East 32nd 
St. to Bast 33rd St., Borough of 
Manhattan, City of New York, 242 
N.Y.S. 819, 229 App.Div. 757, and 
motion denied In re Fourth Ave. 
In Borough of Manhattan, City of 
New York, 175 N.E. 331, 255 N.Y. 
602, motion granted In re Widen¬ 
ing Fourth Ave. in Borough of 
Manhattan, City of New York, 177 
N.E. 175, 256 N.T. 643, certiorari 
denied Parlex Holding Corporation 
V. City of New York, 51 S.Ct. 653, 
283 U.S. 860, 75 L.Ed. 1465—Town 
of Fallsburgh, Sullivan County, 
Acting for and in Behalf of South 
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Fallsburgh Sewer District v. Sil¬ 
verman, 23 N.Y.S.2d 65, 260 App. 
Div. 532—In re Waterway to Up¬ 
lands Within U. S. Bulkhead Lines 
of Newtown Creek, etc.. Boroughs 
of Brooklyn and Queens, 18 N.Y.S. 
2d 721, 259 App.Div. 747, affirmed 
In re Newtown Creek Waterway, 
Boroughs of Brooklyn and Queens, 
31 N.E.2d 916, 284 N.Y. 493—In ^re 
Smith St. Bridge in City of Roch¬ 
ester, 255 N.Y.S. 801, 234 App.Div. 
583—^Adirondack Power & -Light 
Corporation v. Evans, 23^5 N.Y.S. 
569, 226 App.Div. 490—In re Bain- 
bridge-Unadilla Part 1, State High¬ 
way. Chenango County, 5 N.Y.S.2d 
988, 168 Misc. 407—In re City of 
New York, 274 N.Y.S. 133, 151 Misc. 
862—^In re Putnam Cpunty, 273 N. 
T.S. 933, 152 Misc. 185—In re 
Board of Sup'rs of Chenango Coun¬ 
ty, 6 N.T.S.2d 732—Board of Edu¬ 
cation of Union Free School Dist. 
No. 1 of Town of Webster v. Corn¬ 
ing, 176 N.Y.S. 278. 

N.C.—State Highway & Public 

Works Commission v. Hartley, 11 
S.E.2d 314, 218 N.C. 438. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. V. Haynes, 9 N.E.2d 
705, 55 Ohio App. 284. 

Pa.—^Puloka v. Commonwealth, 185 A. 
801, 323 Pa. 36—^Westinghouse Air 
Brake Co. v. City of Pittsburgh, 
176 A. 13, 316 Pa. 372—Decheck 
V. Duquesne Light Co., 157 A. 
685, 305 Pa. 352—Hall v. Dela¬ 
ware, L. & W. R, Co., 105 A. 98, 
262 Pa. 292—^Bberhardt v. Town¬ 
ship of Shaler, 193 A. 364, 127 Pa. 
Super. 477—Jordan v. Clearfield 
County, 164 A. 98, 107 Pa.Super. 
441—^Barron v. United Ry. Co., 96 
Pa.Super. 358—^Potts v. City of 
Philadelphia, 28 Pa.Dist. 498—^An¬ 
drews Land Co. v. City of Brie, 
21 Erie Co.L.J. 149, 53 York Leg. 
Rec. 111. . 

R.I.—Greene vi State Board of Public 
Roads, 149 A. 596, 50 R.I. 489. 

Tex.—Texas Pipe Line Co. v. Wat¬ 
kins, Civ.App., 26 S.W.2d 1103. 

Vt.—^Essex Storage Electric Co. v. 
Victory Lumber Co., 108 A. 426, 
93 Vt. 437. 

Va.—Chairman of Highway Commis¬ 
sion of Virginia v. Fletcher, 149 S. 
B. 456, 163 Va. 43. 

W.Va.—Clay County Court v. Adams, 
155 S.B. 174, 109 W.Va. 421. 

Wis.—New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 268 
N.W. 243, 222 Wib. 264—Nowaczyk 
V. Marathon County, 238 N.W. 383, 
206 Wis. 536—Smith v. Milwaukee 
Electric Ry. & Light Co.. 230 N.W. 
44, 201 Wis. 325. 

20 C.J. p 732 note 53. 
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pears § 178 infra, any enhancement in value result¬ 
ing from the utilization of the property taken for 
the purpose for which it was taken. It is to be ob¬ 
served that under this rule the damages sustained 
by the owner are regarded as a unit, although com¬ 
posed of integral parts, namely the value of the 
land taken and the injury to the remaining por¬ 


tion.^s According to other authorities, the damag 
es sustained by the owner should not be treated a: 
a unit but should be kept separate,^® and the meas 
ure of damages is the market value of the proper 
ty taken, plus the difference in value of the remain¬ 
der before and after the taking,^ deducting frotr 
the damages to the residue in some jurisdictions 


Test is not difference with and with, 
out improvement 

The difference in value of land to 
be determined is the difference im¬ 
mediately before the taking and im¬ 
mediately after the taking of the 
land, and not the difference in 
the value of the land with the im¬ 
provement, and without it.—^Missis¬ 
sippi State Highway Commission v. 
Prewitt, 192 So. 11, 186 Miss. 778. 

Notwithstanding land has been 
selected as part of cemetery site, 
the rule applies.—Laureldale Ceme¬ 
tery Co. V. Reading Co., 154 A. 372, 
303 Pa. 315. 

Where part taken is not readily 
and fairly susceptible of separate 
valuation, the owner is entitled to 
the difference between the market 
value of the tract before and after 
the taking.—^Pumphrey v. Tabler, 2 
A.2d 668, 175 Md. 498—Realty Im¬ 
provement Co. V. Consolidated Gas 
Electric Light & Power Co. of Balti¬ 
more, 144 A. 710, 156 Md. 581. 

SS. Wyo.—Rawlins v. Jungquist, 94 
P. 464, 96 P. 144, 16 Wyo. 403. 

20 C.J. p 734 note 54. 

99. Ill.—Department of Public 
Works and Buildings v. Griffin, 
137 N.E. 523, 305 Ill. 585. 

N.T.—^In re Seventh Ave. and Varick 
St. in City of New York, 188 N.T.S. 
197, 196 App.Div. 451. 

Tex.—-State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing Civ. 
App., 55 S.W.2d 219, rehearing de¬ 
nied 89 S.W.2d 979, 126 Tex. 604. 
Where part of injuxy to remain^ 
der is damnwn. absque injuria sep¬ 
arate findings as to the value of the 
property taken and the damage to 
the remainder are necessary.— 

Queeno v. State, 8 N.Y.S.2d 855, 255 
App.Div. 941. 

1. Colo.—City and County of Den¬ 
ver, V. Tondall, 282 P. 191, 86 
Colo. 372. 

Ill.—^Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
935, 371 Ill. 11. 

Kan.—Federal Land Bank of Wichita 
V. State Highway Commission, 92 
P.2d 72, 150 Kan. 187. 

La.—Louisiana Highway Commission 
V. Boudreaux, 139 So. 521, 19 La. 
App. 98. 

Neb.—Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist, 296 N.W. 752—Behle v. 
Loup River Public Power Dist., 293 
N.W. 413—Schulz V. /Central Ne¬ 


braska Public Power & Irrigation 
Dist, 293 N.W. 409—Woodgate v. 
Central Nebraska Public Power & 
Irrigation Dist. 292 N.W. 4BI¬ 
AS che V. Loup River Public Power 
Dist, 287 N.W. 64, 136 Neb. 601— 
In re Platte Valley Public Power & 
Irrigation Dist, 278 N.W. 492, 134 
Neb. 281—In re Platte Valley Pub¬ 
lic Power & Irrigation Dist, 275 
N.W. 593. 133 Neb. 420—In re 

State Highway Running Through 
Sec. 2, Tp. 12, Cass County, 263 
N.W. 148, 129 Neb. 822. 

N.Y.—^Board of Education of Union 
Free School Dist. No. 1 of Town 
of Webster v. Corning, 175 N.Y.S. 
278. 

Okl.—Oklahoma Gas & Electric Co. 
v. Kelly, 58 P.2d 328, 177 Okl. 
206—Public Service Co. of Okla¬ 
homa V. Raburn, 19 P.2d 167, 162 
Okl. 81—Oklahoma Natural Gas Co. 
V. Coppedge, 237 P. 592, 110 Okl. 
261—City of Cushing v. Sarber, 
217 P. 866, 92 Okl. 59. 

Or.—City of La Grande v. Rumelhart, 
246 P. 707, 118 Or. 16$. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing Civ. 
App., 55 S.W.2d 219, rehearing de- 
denled 89 S.W.2d 979, 126 Tex. 
604—City of Trinity v. McPhail, 
Civ.App., 131 S.W.2d 803—Wolsch 
V. State, Civ.App., 77 S.W.2d 1062 
—City of Mart v. Hasse, Civ.App., 
281 S.W. 318—City of Rosebud v. 
Vitek, Civ.App., 210 S.W. 728, dis¬ 
missed for want of Jurisdiction. 
Vt.—^Essex Storage Electric Co. v. 
Victory Lumber Co., 108 A. 426, 
93 Vt 437. 

Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 268 
N.W. 243, 222 Wis. 264. 

Measure of compensation for prop¬ 
erty taken see § 136 supra. 

Where part of tract used for Blngle 
purpose is taken by condemnation, 
the owner is entitled, not only to 
the value of the land actually taken, 
but to the difference between the 
value of the remaining realty as it 
was before the land was taken, and 
its value after the taking.—In re 
Whitlock Avenue in City of New 
York, 16 N.E.2d 281, 278 N.Y. 276, 
reversing 1 N.Y.S.2d 655, 253 App. 
Div. 719, rear-gument denied In re 
Opening and Extending Whitlock 
Avenue, Borough of Bronx, City of 
New York, 2 N.Y.S.2d 1010, 253 App. 
Div. 810, reargument denied In re 
Whitlock Avenue in Borough of 
Bronx, City of New York, 17 N.B.2d 
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135, 278 N.Y. 714—In re Triborougl 
Bridge Approach, City of New York 
288 N.Y.S. 697, 159 Misc. 617. 
Damage to laud not taken. 

(1) The measure of damages tc 
the land not taken are same in con¬ 
demnation proceeding as in action 
for damages to property not taken 
for public Improvement.—^Texas Em¬ 
pire Pipe Line Co. v. Stewart, Mo. 
App., 35 S.W.2d 627, reversed on oth¬ 
er grounds 55 S.W.2d 283, 331 Mo. 
525. 

(2) It is measured by the differ¬ 
ence in the market value of the prop¬ 
erty not taken before and after 
severance from the part takeh. 
Ga.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240. 

Ill.—Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
935, 371 Ill. 11—Illinois Power & 
Light Corporation v. Barnett, 170 
N.E. 717, 338 Ill. 499—Department 
of Public Works and Buildings v. 
McBride, 170 N.E. 295, 338 Ill*. 
347—Illinois Power & Light Cor¬ 
poration V. Talbott. 152 N.E. 486., 
321 Ill. 538. 

La.—Louisiana Highway Commission 
V. Boudreaux, 139 So. 521, 19 La. 
App. 98—Louisiana Highway Com¬ 
mission V. Spikes, 138 So. 691, 18 
La.App. 513. 

Neb.—Stuhr v. City of Grand Island, 
246 N.W. 461, 124 Neb. 285, va¬ 
cating 243 N.W. SO, 123 Neb. 
369. 

Va.—Chairman of Highway Commis¬ 
sion V. Parker, 136 S.E. 496, 147 
Va. 25. 

(3) While this is not the sole 
measure of damages, it is generally 
preferable.—State Highway Board v. 
Bridges, supra. 

(4) Only such damages to the 
land not taken will be allowed as af¬ 
fect present market value.—Stuhr v. 
City of Grand Island, 243 N.W. 80. 

123 Neb. 369, vacated 246 N.W. 461, 

124 Neb. 285. 

(5) Land making the same con¬ 
tribution In value to the remainder of 
the land as it had previously con¬ 
tributed to the whole should not be 
considered in determining the dam¬ 
age to the portion not taken.—^In re 
Platte Valley Public Power & Irri¬ 
gation Dist., 275 N.W. 593, 133 Neb. 
420. 

Adding tndepeudeait items of damage 
Improper 

An award arrived at by adding In¬ 
dependent items of damage for land 



§ 139 


EMINENT DOMAIN 


29 C.J.S. 


as appears § 179 infra, the benefits resulting from 
the improvement. While it has been held that the 
latter measure of damages is incorrect and cannot 
be used in place of the rule first stated,2-other au¬ 
thorities have recognized the correctness and pro¬ 
priety of both rules.2 

In a general way, it may be said that all matters, 
either present or future, that necessarily and prox- 
imately affect the market value of the tract may be 


considered in assessing damages."* It is proper to 
consider the nature of the improvement and the 
manner in which it is made, the character and qual¬ 
ity of the tract of which a part is taken, the situ¬ 
ation of the part taken with reference to the resi¬ 
due, and the effect of the improvement and the sev¬ 
erance of the tract generally.® While it has been 
held that the value of the part taken should be as¬ 
certained by considering such portion alone, and not 


taken and damage to remaining prop¬ 
erty, is unauthorized.—Chairman of 
Highway Commission of Virginia v. 
Fletcher, 149 S.E. 456. 153 Va. 43. 

2. Mo.—City Water Co. of Sedalia v. 

Hunter. 6 S.W.2d 565, 319 Mo. 

1240. 

3. N.T.—^Board of Education of Un¬ 
ion Free School Dist. No. 1 of Town 
of Webster v. Corning, 175 N.Y.S. 
278. 

Vt.—^Esses Storage Electric Co. v. 
Victory Lumber Co., 108 A. 426, 
93 Vt. 437. 

Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 268 
N.W 243, 222 Wis. 264. 

XTnless benefits are taken into con¬ 
sideration both measures of dam¬ 
ages produce the same result.— 
Board of Education of Union Free 
School Dist. No. 1 of Town of Web¬ 
ster V. Coming, 175 N.T.S. 278. 

Iowa.—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 
444. 

Mont.—^Lewis and Clark County v. 
Nett, 263 P. 418, 81 Mont. 261. 

All consequential damages should 
be taken into consideration in arriv¬ 
ing at the value of the portion not 
taken.—^In re Board of Sup’rs pf 
Chenango County, 6 N.T.S.2d 732. 

Purely eesthetio considerations af¬ 
fecting shape and appearance of land 
not taken cannot afCord a basis of 
compensation.—^Louisiana Highway 
Commission v. Boudreaux, 139 So. 
521, 19 La.App. 98. 

fi. U.S.—Archer v. U. S., 53 Ct.Cl. 
405, affirmed 40 S.Ct. 342, 251 U.S. 
548, 64 L.Ed. 409. 

Ark.—Miller Levee Dist. No. 2 v. 
Wright, 111 S.W.2d 469, 195 Ark. 
295. 

Conn.—^Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455. 

Ky.—^Producers* Wood Preserving 
Co. V. Commissioners of Sewerage 
of Louisville, 12 S.W.2d 292, 227 
Ky. 159. 

La.—Louisiana Highway Commission 
V. Guidry, 146 So. 1, 176 La. 389— 
Colonial Land Co. v. Board of 
Com’rs of Pontchartrain Levee 
Dist., 129 So. 635, 170 La. 1057— 
Green v. Board of Com*rs. of Lake 
Borgne Basin Levee Dist., Ill So. 
619, 163 La. 117. 


Okl.—City of Cushing v. Sarber, 217 
P. S66, 92 Okl. 59. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing. Civ. 
App., 63 S.W.2d 219, rehearing de¬ 
nied, Com.App., 89 S.W.2d 979— 
State V. Davis, Civ.App., 140 S.W.2d 
861—City of Trinity v. McPhail, 
Civ.App., 131 S.W.2d 803. 

20 C.J. p 734 note 57. 

Use of coxideimied part 

(1) The use to which the part 
taken is to be put must be consid¬ 
ered in determining the damages to 
the remainder. 

Conn.—Munson v. MacDonald, 155 A. 
910, 113 Conn. €51. 

Iowa.—^Wheatley v. City of Fairfield, 
240 N.W. 628, 213 Iowa 1187— 
Kukkuk V. City of Des Moines, 187 
N.W. 209, 193 Iowa 444. 

Md.—Pumphrey v. Tabler, 2 A.2d 
668. 175 Md. 498. 

Mo.—Prairie Pipe Line Co. v. Shipp, 
267 S.W. 647, 305 Mo. 663, trans¬ 
ferred, see App., 240 S.W. 473. 

N.T.—^In re Board of Water Supply 
of City of New York, 14 N.E.2d 
789, 277 N.Y. 452, reversing 1 N.Y. 
S.2d 62, 253 App.Div. 38—^In re 
Northern Boulevard, in Borough of 
Queens, City of New York, 8 N.Y. 

S. 2d 523, 255 App.Div. 1018, reargu¬ 
ment denied 10 N.Y.S.2d 675, 256 
App.Div. 931, appeal denied In re 
Northern Boulevard in City of New 
York, Borough of Queens, 20 N.E. 
2d 31, 280 N.Y. 597, modified on 
other grounds In re Northern 
Blvd., In Borough of Queens, City 
of New York, 22 N.E.2d 157, 281 
N.Y, 48—In re Smith St. Bridge in 
City of Rochester, 255 N.Y.S. 801, 

234 App.Div. 683—Adirondack Pow¬ 
er & Light Corporation v. Evans, 

235 N.Y.S. 569, 226 App.Div. 490 
—Jaquino Realty Corporation v. 
Ormond, 216 N.Y.S. 121, 217 App. 
Div. 76, affirmed 161 N.E. 169, 247 
N.Y. 528—Spencer v. State, 185 N. 

T. S. 776, 194 App.Div. 79, revers¬ 
ing 180 N.Y.S. 626, 110 Misc. 

543—^In re Putnam County, 273 N. 
Y.S. 933, 152 Misc. 185—In re Port 
Byron-Weedsport State Highway, 
in Village of Port Byron, Town of 
Mentz. Cayuga County, 239 N.Y.S. 
578, 136 Misc. 148. 

Okl.—Oklahoma Gas & Electric Co. 

V. Kelly, 58 P.2d 328, 177 Okl. 206. 
20 C.J. p 726 note 24. 
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(2) Future changes in the use of 
the land taken which, although not 
reasonably probable, are so possible 
that they might reasonably be held 
to affect the present market value 
may be considered.—Andrews v. Cox, 
17 A.2d 507, 127 Conn. 455. 

(3) The measure of damages 
should be based on such use of 
land taken as would, in any reason¬ 
able anticipation, be most disadvan¬ 
tageous to landowner. 

Conn.—Munson v. MacDonald, su¬ 
pra. 

Idaho.—Crane v. City of Harrison, 
232 P. 578. 40 Idaho 229, 38 A.L. 
R. 15. 

20 C.J. p 734 note 56. 

(4) Where Improvement Is com¬ 
pleted before an action to determine 
the damages is brought, all damages 
directly flowing from appropriation 
and construction should be assessed, 
but in an action tried before actual 
appropriation, only the value of the 
land taken and injury to remaining 
parts of tract can be considered.— 
City of La Grande v. Rumelhart, 246 
P. 707, 118 Or. 166. 

That part of tract was separated 
from the remainder could be con¬ 
sidered.—^Texas Electric Service Co. 

V. Wells, Tex.Civ.App., 8 S.W.2d 705, 
error refused. 

IjOSS of riparian rights 
The ordinary riparian rights ap¬ 
purtenant to shore lands appro¬ 
priated by the state are appropriated 
with those lands, and that element 
of value is presumed to have been 
considered and included as a part of 
the value of the uplands.—^Water- 
vliet Hydraulic Co. v. State, 197 N. 
Y.S. 348, 119 Misc. 743. 

That bridges would be necessary 
by division of land into two parts 
could be considered.—^Producers’ 
Wood Preserving Co. v. Commission¬ 
ers of Sewerage of Louisville, 12 S. 

W. 2d 292, 227 Ky. 159. 

payment of average acreage value 
Where no peculiar, special, or dif¬ 
ferent value is shown to be inher¬ 
ent in the land taken from that of 
the entire tract, there is no valid 
reason why the owner should not be 
paid the average value per acre.— 
State Highway Commission v. Day, 
180 So. 794, 181 Miss. 708, 
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as part of the larger tract,® it has also been held 
that the value of the part taken is not limited to 
its value as an isolated parcel but embraces such 
additional value as attaches to it by reason of its 
connection with the adjacent land of the same own¬ 
er,*^ and that in awarding damages the tract should 
not be arbitrarily divided without regard to the ac¬ 
tual situation or use of the land.® So in determin¬ 
ing the damages to the part remaining, it is proper 
to consider the value of such part arising from its 
availability for use in conjunction with the part 
taken.® 

The damages should be limited to those accruing 
from the improvement on the land condemned, 
and do not include the diminution in value caused 
by the uses to be made of the adjoining lands of 
other owners, acquired for the same purpose.^i 
The improvement should be considered as a unit in 
determining the damages resulting from its con- 
struction.i2 An owner is not entitled to receive 
compensation for the land actually taken, equal to 
its market value for a use or purpose wholly dis¬ 


§ 14 

tinct from the use to which the remainder of th 
land is applied, and at the same time receive coir 
pensation for damages to such remainder.^® 

§ 140. Where One of Several Contiguou 
Tracts Is Taken 

Where several contiguous lots or tracts constitut 
an entire parcel used for a general purpose by the ownei 
all injuries which may be caused to the entire body of th 
land by the taking of a part may be considered; bu- 
even where lands are contiguous, the owner is not ordi 
narliy entitled to damages accruing to tracts which ar 
separate and distinct from the lands taken. 

The owner of contiguous lots or tracts of whic 
one or a part of one is taken under the .power o 
eminent domain is not ordinarily entitled to dair 
ages accruing from the improvement to the othe 
lots or tracts owned by him.^^ If, however, se^ 
eral contiguous lots or tracts in reality constitui 
an entire parcel used for one general purpose t 
the common owner, the inquiry should embrace a 
injuries which will be caused to the entire bod 
of land.i® In estimating the value of the part a< 


6. Tex.—state v. Carpenter, 89 S. 
W.2d 194, 126 Tex. 604, reversing, 
Civ.App., 55 S.W.2d 219, rehearing 
denied 89 S.W.2d 979, 126 Tex. 
604. 

7. Cal.—Yolo Water & Power Co. v. 
-Hudson, 186 P. 772, 182 Cal. 48. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.B.2d 907, 60 Ga.App. 240. 

Ill.—Department of Public Works 
and Buildings v. Foreman State 
Trust & Savings Bank, 1 N.B.2d 75, 
363 Ill. 13—Southwest Chicago 
Drainage Dist. v. McMahon, 160 N. 
E. 750, 329 Ill. 478—Department of 
Public Works and Buildings v, 
Griffin, 137 N.E. 623, 305 Ill. 586. 
Minn.—In re Improvement of 'Third 
St., St. Paul, 225 N.W. 92, 177 
Minn. 159. 

That ditch had previously been 
•dug does not require assessment of 
•damages for condemning land at 
value of land taken, standing alone 
and unconnected with the remainder 
of the tract.—Southwe.st Chicago 
.Drainage Dist. v. McMahon, 160 N.E. 
750, 329 Ill. 478. 

Value of land In peculiar shape 
land condition it was in after appro¬ 
priation was not the measure of com¬ 
pensation.—Caruthers v. Johnson 
'County, Tex.Civ.App., 94 S.W. 912. 
■8. Conn.—^Appeal of Phillips, 154 A. 
238. 113 Conn. 40. 

Where only portion of tract is af¬ 
fected in value by the taking, the 
remainder .may properly be disre- 
.garded in the calculation of the 
award.—^Appeal of Phillips, supra. 

• 9. Cal.—^Tolo Water & Power Co. 
V. Hudson, 186 P. 772, 182 Cal. 48. 


10. U.S.—Campbell v. U. S., Ohio, 45 
S.Ct 115, 266 U.S. 368, 69 L.Ed. 
328. 

Cal.—^People, by Department of Pub¬ 
lic Works V. Emerson, 57 P.2d 
955, 13 Cal.App.2d 673—County 

Sanitation Dist. No. 2 of Los An¬ 
geles County V. Averlll, 47 P.2d 
786. 8 Cal.App.2d 556. 

Colo.—Public Service Co. of Colo¬ 
rado V. City of Loveland, 245 P. 
493, 79 Colo. 216. 

Idaho.—Oregon-Washington R. & 
Nav. Co. V. Campbell, 202 P. 1065, 
34 Idaho 601. 

20 C.J. p 735 note 58. 

11. U.S.—Campbell v. U. S., Ohio, 
45 S.Ct. 115, 266 U.S. 368, 69 L. 
Ed. 328. 

Cal.—County Sanitation Dist. No. 2 
of Los Angeles County v. Averill, 
47 P.2d 786, 8 Cal.App.2d 556. 
Reason for rule 

“If the former private owners had 
devoted their lands to the identical 
uses for which they were acquired 
by the United States . . . they 

would not have become liable for 
the resulting diminution in value of 
plaintiff’s property. The liability of 
the United States is not greater than 
would be that of the private users.” 
—Campbell vl U. S., Ohio, 45 S.Ct. 
115, 116, 266 U.S. 368, 69 L.Ed. 32$. 

12. W.Va.—Monongahela Valley 
Tract. Co. v. Windom, 88 S.E. 1092, 
78 W.Va. 390. 

20 C.J. p 734 note 55. 

13. Minn.—^Minneapolis - St. Paul 
Sanitary Dist. v. Fitzpatrick, 277 
N.W. 394, 201 Minn. 442, 124 A.L. 
R. 897—Cameron v. Chicago, M. & 
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St. P. Ry. Co., 53 N.W. 199, { 
Minn. 153. 

14. U.S.—U. S. ex rel. and for Us 
of Tennessee Valley Authority 
Powelson, O.C.A.N.C., 118 F.2d 7 
87, citing Corpus Juris, and mod 
fying, D.C., U. S. ex rel. Tenness< 
Valley Authority v. Southei 
States Power Co., 33 F.Supp. 519- 
U. S. V. Crary, D.C.Va., 2 F.Sup 
870. 

Cal.—City of Stockton v. Mareng 
31 P.2d 467, 470, 137 Cal.App. 76 
quoting Corpus Juris. 

Mont.—State v. Hoblitt, 288 P. 18 
87 Mont. 403. 

Wis.—Lippert v. Chicago & N. "N 
Ry. Co., 175 N.W. 781, 170 W 
429. 

20 C.J. p 735 note 60. 

Statute construed 
As against federal governmei 
state statute authorizing award f 
damages to condemnee’s “adjace 
property” must be deemed limited 
residue of tract.—^U. S. v. Crary, 
C.Va., 2 F.Supp. 870. 

15. U.S.—U. S. ex rel and for U 
of Tennessee Valley Authority 
Powelson, C.C.A.N.C., 118 F.2d ' 
87, quoting Corpus Juris, and me 
ifying, D.C., U. S. ex rel. Tenn< 
see Valley Authority v. Southe 
States Power Co., 33 F.Supp. 6 

Ala.—^Dean v. County Board of 1 
ucation, 97 So. 741, 210 Ala. 236. 
Cal.—City of Stockton v. Mareni 
31 P.2d 467. 470, 137 Cal.App. 7> 
quoting Corpus Juris. 

Iowa.—^Duggan v. State, -242 N.' 
98, 214 Iowa 230. 

Ky.—City of Middlesboro v. Ch£ 
teen, 148 S.W.2d 295, 285 Ky. 4: 
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tually taken, the part is to be considered with ref¬ 
erence to the whole tract and as a portion thereof, 
having regard also to the improvements on the re¬ 
maining part.i' Of course, if the taking of a part 
does not affect the value of the residue, the value 
or extent of improvements on the remaining por¬ 
tion of the tract cannot be considered.^® 

To constitute a unity of property within the rule, 
there must be such a connection or relation of adap¬ 
tation, convenience, and actual and permanent use 
as to make the enjoj-ment of the parcel taken rea¬ 
sonably, and substantially necessary to the enjoy¬ 
ment of the parcels left, in the most advantageous 
and profitable manner in the business for which they 
are used.^9 If the separate tracts of which a part 
of one is taken are not put to a joint use, they can¬ 
not be considered as one parcel in assessing damag¬ 
es to the land not taken,2<^ and this is especially true 
where the tracts are separated by a street,or a 


watercourse.22 The facts, however, that part of 
the land is river bottom and part upland, and that 
different parts of it might be most advantageously 
used for different purposes do not preclude its be¬ 
ing regarded as one tract, if the owner has treated 
the land as an entirety and has not contemplated 
any division.^S 

Ordinarily contiguity or physical connection be¬ 
tween the separate parcels is essential to the req¬ 
uisite unity.2^ If, however, there be no such phys¬ 
ical connection, the separate parcels may be con¬ 
sidered as one if they are so inseparably connected 
in the use to which they are applied that injury or 
destruction of one must necessarily and permanent¬ 
ly affect the other.^s Hence, although the several 
tracts do not actually adjoin, they may be regarded 
as one if the owner has a connecting right of way 
over the intervening lands.^® So the fact that sev¬ 
eral tracts used as one are separated by a street or 


Mont.-—State v. Hoblitt, 28S P. 181, 
87 Mont. 403. 

Pa.—Cox V. Pennsylvania Co., 106 A. 
70. 263 Pa. 132. 

Tex.—City of Waco v. Craven, Civ. 

App.. 54 S.W.2d SS3. 

20 C.J. p 736 note 61. 

Pann 

If several tracts are used together 
as a farm, in determining the com¬ 
pensation to be paid the owner on 
condemnation of only part of the 
land, the tracts constitute a unity 
and the Injury to the whole farm 
should be considered. 

U.S.—Grand River Dam Authority v, 
Thompson, C.C.A.Okl., 118 F.2d 
242. 

Cal.—City of Stockton v. Marengo, 
31 P.2d 467, 137 CaLApp. 760. 

Pa.—^Darlington v, Pennsylvania R, 
Co.. 123 A. 284, 278 Pa. 307, 

20 C.J. p 736 note 62. 

l€b Ill.—City of Chicago v. Cruse, 
169 N.R 322, 323. 337 Ill. 637, 

20 C.J. p 736 note 63. 

“Where a parcel of land used as 
a part of an entire property is 
sought to be taken for public use. 
and the land sought to be taken is 
of greater value, considered as a 
part of the entire property, than If 
taken as a distinct and separate 
piece entirely disconnected from the 
residue, the just compensation for 
the part so taken is its fair cash 
or market value when considered 
in its relation to and as a part of 
the entire property, and not simply 
what may appear to be its value as 
a separate and distinct piece.*'—City 
of Chicago v. Cruse, supra. 

17. Ill.—Illinois, I. & M. R. Co. v. 
Humiston, 69 N.K 880, 208 IlL 
100 . 

is,- ‘ U.S.—^U. S. V. Honolulu Planta¬ 


tion Co., Hawaii, 122 P. 681, 58 C. 
C.A. 279. 

Iowa.—Duggan v. State, 242 N.W. 
98. 214 Iowa 230. 

19. Cal.—Atchison, T. & S. F. Ry. 
Co. V. Southern Pac. Co., 57 P.2d 
575, 583. 13 Cal.App.2d 505, citing 
Corpus Juris—City of Stockton v. 
Marengo, 31 P.2d 467, 470, 137 Cal. 
App. 760, quoting Cozptis Juris— 
City of Stockton v. Ellingwood, 275 
P. 228. 96 CaLApp. 708. 

20 C.J. p 737 note 66. 

20. Cal.—Atchison, T. & S. F. Ry. 
Co. v. Southern Pac. Co., 57 P.2d 
575. 13 Cal.App.2d 505—City of 
Stockton V. Marengo, 31 P.2d 467, 
137 CaLApp. 760. 

Iowa.—Hoeft v. State, 266 N.W. 571, 
221 Iowa 694, 104 A.L.R. 1008. 

20 C.J. p 738 note 70. 
rarm and gas station 
Where part of farm, through 
which city condemned land for 
street, was separated by fence and 
occupied by gas station leased to 
third persons, court’s including gas 
station property in holding that 
farm constituted single parcel with¬ 
in condemnation statute governing 
damages to remaining part was held 
erroneous.—City of Stockton v. Mar¬ 
engo, 31 P.2d 467, 137 CaLApp. 760. 

21. 111.—White V. Metropolitan 
West Side El. R. Co., 39 N.E. 270, 
154 IlL 620. 

Mass.—^Wellington v. Boston, & M. 

. R. Co., 41 N.B. 652, 164 Mass. 380. 
20 aJ. p 738 note 71. 

22. Pa.—^Kossler v. Pittsburg, C., 
C. & St. L, R. Co., 67 A. 66, 208 
Pa. 50. 

23. Iowa.—Doud V. Mason City & 
F. D. R. Co., 41 N.W. 65, 76 Iowa 
438. 

2/L Cal.—Atchison, T. & S. F. Ry. 
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Co. V. Southern Pac. Co., 57 P.2d 
575, 13 CaLApp.2d 505—San Beni¬ 
to County V. Copper Mountain 
Mining Co., of California, 45 P. 
2d 428, 7 CaLApp.2d 82—East Bay 
Municipal Utility Dist. v. Kieffer, 
279 P. 178, 99 CaLApp. 240, deny¬ 
ing rehearing 276 P. 476, 99 Cal. 
App. 240—City of Stockton v. El¬ 
lingwood, 275 P. 228, 96 CaLApp. 
708. 

Pa.—Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C.J. p 737 note 66 [b] (2). 

25. Pa.—^Darlington v. Pennsylvan¬ 
ia R. Co., supra. 

Vt.—^Bssex Storage Electric Co. v. 
Victory Lumber Co., 108 A. 426, 93 
Vt. 437. 

UOiural land 

The fact that part of the owner’s 
tract was separated from the rest by 
the right of way of another compa¬ 
ny did not affect his right to recover 
damages for the whole tract which 
was valuable for mining purposes 
only, since he could mine and run 
drifts under the right of way, and 
for mining purposes the two pieces 
of land could be used as one tract. 
—^Missouri, K. & N. W. R. Co. v. 
Schmuck, 100 P. 282, 79 Kan. 545. 
Kan.—Union Terminal R. Co. v. 
Peet Bros. Mfg. Co., 48 P. 860, 58 
Kan. 197. 

20 C.J. p 737 note 69. 

Buie inapplicable 

Existence of spur track from rail¬ 
road company’s passenger station to 
parcel of land sought to be con¬ 
demned for construction of new un¬ 
ion passenger station, as ordered by 
railroad commission, was held not" 
to render grounds of former station 
contiguous to such parcel or make 
two parcels susceptible of common 
use for one general purpose, as re- 
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highway,a watercourse,28 a railroad right of 
way,^^ or a county line^O does not necessarily pre¬ 
clude them from being considered as one in deter¬ 
mining the damages. It has even been held that, 
where two or more parcels of land are used as one 
•enterprise and constitute such dependent elements 
thereof that the taking of one necessarily injures 
ihe other, they may be taken as one, even though 
separated by an intervening fee.^i Generally, how¬ 
ever, parts of the same establishment separated by 
intervening lands privately owned by another are 
considered independent parcels,®^ and this is so, 
-even though the owner of the separate parcels has 
an option to purchase the intervening land, which 
he exercises during the pendency of the condemna¬ 
tion proceedings.33 

Lots used as a honniestead are one tract,34 and the 
same is true of two lots used as a hotel yard.35 The 
fact that there are two buildings on a tract does not 


preclude its being regarded as one parcel,33 but two 
buildings on adjoining lots cannot be regarded as 
one, although both are operated as a hotel under a 
single management.37 

The fact that less than all the tracts are de¬ 
scribed in an application for condemnation38 or in 
a bond for appeal33 does not preclude them from 
being considered as one in assessing the damages, 
if in fact they constitute but one tract. 

Ownership as factor. The relationship growing 
out of the common ownership of the several parcels 
does not create the necessary unity.40 On the oth¬ 
er hand, the fact that several tracts are owned by 
different persons does not preclude them from being 
regarded as one where they are contiguous and are 
used in common by the owners under a contract or 
other arrangement and each tract is more valuable 
by reason of that use than if used separately. 
However, tracts separately owned from the contig- 


-quired to authorize recovery of dam¬ 
ages by banks holding mortgages 
on both properties because of con¬ 
templated abandonment of old sta¬ 
tion.—^Atchison, T. & S. F. Ry. Co. v. 
Southern Pac. Co., 57 P.2d 575, 13 
Cal.App.2d 505. 

27. Ala.—^Dean v. County Board of 
Education, 97 So. 741, 210 Ala. 236. 

Mass.—Trustees of Boston Univer¬ 
sity V. Commonwealth, 190 N.B. 
29, 286 Mass. 57. 

Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 

Mont. 95—State v. Hoblitt, 288 P. 
181, 183, 87 Mont. 403, citing Cor¬ 
pus Juris. 

N.T.—^Erie County v. Weber, 23 N. 

T.S.2d 1020, 175 Misc. 328. * 

Pa.—^Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C.J. p 738 note 78. 

Water frout property 
Owner of water front condemned, 
separated from owner’s other prop¬ 
erty by street, may be entitled to 
allowance for conjunctive value.— 
In re Water Front on North River 
in City of New York, 219 N.T.S. 
353, 219 App.Div. 27. 

28. Mont.—State v. Hoblitt, 288 P. 
181, 87 Mont. 403. 

Canal 

Pa.—Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C,J. p 738 note 79. 

29. Mont.—State v. Bradshaw Land 
& Livestock Co., 43 P.2d 674, 679, 
99 Mont. 95, citing Corpus Juris 
—State V. Hoblitt, 288 P. 181, 87 
Mont. 403. 

P€U—Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C.J. p 738 note 80. 

SO. Kan.—^Atchison & N. R. Co. v. 

Gough, 29 Kan. 94. 

20 C.J. p 739 note 81. 


31. Vt.—Essex Storage Electric Co. 
V. Victory Lumber Co., 108 A. 426, 
93 Vt 437. 

Severance damage 
Where lands of power company, 
other than those condemned for use 
of Tennessee Valley Authority, were 
acquired by power company for pur¬ 
poses of an integrated development 
to which they were necessary, and 
such development was frustrated by 
the government’s taking, power com¬ 
pany was properly awarded sever¬ 
ance or consequential damages as to 
lands not taken, although lands not 
taken were not contiguous to lands 
taken.—^U. S. ex rel. and for Use of 
Tennessee Valley Authority v. Pow- 
elson, C.C.AN.C., 118 F.2d 79, mod¬ 
ifying, D.C„ U. S. ex rel. Tennessee 
Valley Authority v. Southern States 
Power Co., 33 F.Supp. 519. 

Property iu another state 
Where all the lands of power com¬ 
pany formed part of a unitary en¬ 
terprise for hydroelectric generat¬ 
ing plant, for which purpose the 
property had been acquired, the com¬ 
pany, on the taking of part of the 
property for use of Tennessee Val¬ 
ley Authority, was entitled to re¬ 
cover total damage sustained from 
the taking, including damage result¬ 
ing to remainder of property not 
taken, and fact that a portion of the 
remainder was in a state other than 
that in which property taken was 
located did not preclude the recovery 
necessary to adequate compensation. 
—^U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority v. Powelson, 
supra, 

32. Mont.—State v. Bradshaw Land 
& Livestock Co., ,43 P.2d 674, 99 
Mont. 95. 

20 C.J. p 737 note 66 [b] (1). 

33. Cal.—East Bay Municipal Util- 
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Ity Dlst. V. Klefter, 278 P. 476, 99 
Cal.App. 240, rehearing denied 279 
P. 178, 99 CaLApp. 240. 

34. Mich.—^Port Huron & S. W. R. 
Co. V. Voorheis, 15 N.W. 882, 50 
Mich. 506. 

35. Kan.—^Reisner v. Atchison Un¬ 
ion Depot & R. Co., 27 Kan. 382. 

36. N.Y.—Cooper v. Manhattan R. 
Co., 32 N.Y.S. 1054, 85 Hun 217. 

20 C.J. p 738 note 76. 

37. N.Y.—Shaw v. Manhattan Ave. 
R. Co., 71 N.Y.S. 22, 35 Misc. 47. 

38. Ark—^Kansas City Southern R. 
Co. V. Boles, 115 S.W. 375, 88 Ark. 
533. 

20 C.J. p 739 note 84. 

39. Kan.—Chicago, K. & W. R. Co. 
V. Brunson, 23 P. 495, 43 Kan. 371. 

40. Cal.—^Atchison, T. & S. F. Ry. 
Co. V. Southern Pac. Co., 57 P.2d 
575, 576, 13 CaLApp.2d 505, quot¬ 
ing Oorpxis Juris. 

20 C.J. p 737 note 67. 

An iEdaud in the ICissiBsippi Biver 
is not a part of an entire tract ad¬ 
jacent thereto, although both are 
owned by the same person.—St. Lou¬ 
is. M. & S. E. R. Co. V. Aubuchon, 97 
S.W. 867, 199 Mo. 352, 116 Am.S.R. 
449, 9 L.R.A,NS., 426, 8 Ann.Cas. 822. 

41. Kan.—Smith County v. Lahore, 
15 P. 577, 37 Kan. 480. 

20 C.J. p 737 note 66 [a] (3). 
Property of individuals owned as 
partnership 

Several contiguous governmental 
subdivisions in name of separate in¬ 
dividuals but owned by them as 
partners were held properly consid¬ 
ered as one tract in determining 
severance damages.—City of Stock- 
ton V. Ellingwood, 275 P. 228, 96 
CaLApp. 708. 
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uous property of another which has been taken can¬ 
not ordinarily be attached to, and considered part 
of, the same parcel so as to be entitled to damag- 
es.42 

Effect of platting tract. The mere platting of a 
tract of land on a map into lots or blocks does not 
constitute such a division of it into separate lots 
that the owner’s damage must be limited to the par¬ 
ticular lot a portion of which, as shown on the map, 
is actually taken.43 Where, however, the land has 
been laid out in blocks and streets for many years, 
and it has been recognized, treated, and dealt with 
by the owners and the people as blocks and streets, 
such blocks should be treated as distinct tracts.'*^ 


29 C.J.S. 

§ 141. Where Property Injured but No Part 
Taken 

Where injury to property is compensable, although 
nothing be actually taken, the measure of damage is the 
difference in value of the property before and after the 
Improvement. 

In jurisdictions where compensable, see supra § 
111, if property, no part of which is actually taken 
in the exercise of the right of eminent domain, is 
damaged by the construction of a public improve¬ 
ment near it, the measure of the owner’s damages is 
the difference between the value of the property be¬ 
fore the construction of the improvement and its 
value thereafter.^5 The compensation should equal 
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42. Iowa.—^Duggan v. State, 242 N. 
■ Vr, 3S, 214 Iowa 230. 

20 C.J. p 737 note 66 [f]. 

CoxLdenuLed land of anotlier 
Owner of condemned land was not 
entitled to severance of damages on 
ground that land was only source 
of water available for operation of 
nearby mines, where owner did not 
show that right to use water and 
land for which severance damages 
were claimed was owned by third 
party.—San Benito County v. Cop¬ 
per Mountain Mining Co. of Califor¬ 
nia. 45 P.2d 42S. 7 Cal.App.2d 82. 

ZxL absence of conseq,iientlal dam¬ 
age 

In condemnation proceedings, 
damages cannot be measured on 
whole of two separately owned 
tracts, in the absence of proof of 
consequential damages, if legally 
authorized, to tract not subjected to 
improvement.—^Duggan v. State, 242 
N.W. 98, 214 Iowa 220, 

Possibility of ownership 
Acts of owner of lot taken which 
he claimed might ripen into title to 
an adjoining lot by adverse posses¬ 
sion are no basis for increasing 
compensation for the lot so taken. 
—Campbell v. City of New Haven, 
125 A. 650, 101 Conn. Ir73. 

43- Cal.—City of Stockton v. Mar¬ 
engo, 31 P.2d 467, 470, 137 Cal. 
App. 760. quoting Corpus Jtiris. 
Ky.—City of Middlesboro v. Chas- 
teen, 148 S.W.2d 295, 285 Ky. 427. 
W.Va.—^Monongahela West Penn. 
Public Service Co. v. Monongahela 
Development Co., 132 S.E. 380, 383, 
101 W.Va. 165. 

20 C.J. p 739 note 82. 

“We think that something more 
must be done than merely platting 
and laying off a tract into lots to 
cause the tract to lose its unity. 
Such a plat is evidence of the ca¬ 
pacity of a tract to be subdivided 
into lots. . . . Platting a tract 

into lots and streets, and staking 
the lots and marking the streets, 
show intention and preparation by 


the owner to subdivide his land. 
But such acts alone are merely ten¬ 
tative. Until the rights of another 
party intervene thereto, the owner 
can. by his own volition, change or 
destroy the plat, pull up the lot 
stakes, obliterate the street mark¬ 
ings, and continue the integrity of 
his tract. We do not mean to imply 
that a lot sale or a formal dedica¬ 
tion of the streets is necessary in 
all cases to break the continuity of 
a tract. Declarations, not repudiat¬ 
ed, offers to sell lots, not withdrawn, 
and other acts, while operative, by 
the owner may sufficiently establish 
lot entity.”—Monongahela West 
Penn Public Service Co. v. Monon¬ 
gahela Development Co., supra. 

Goveommexital subdivisions 

(1) In making condemnation 
awards, legal governmental subdivi¬ 
sions are not material, where tract 
owned by one person is used for 
single purpose.—Duggan v. State, 
242 N.W. 98, 214 Iowa 230. 

(2) The owner is entitled to full 
damages for the decreased value of 
the body of his land taken as a 
whole, and is not confined to the 
government subdivisions as they are 
described in the petition for con¬ 
demnation.—Chicago, M. & St. P. R. 
Co. V. Baker. 15 S.W. 64, 102 Mb. 
553. 

Building lots 

Where railroad originally located 
right of way to divide a tract con¬ 
tinuously used for farm purposes, 
division of smaller tract into lots, 
on which some houses were built, 
but no streets opened, in view of 
continued use of tracts as farm land, 
did not operate as a severance ne¬ 
cessitating assessment as building 
lots, but the owner's damages should 
be assessed on market value of re¬ 
maining property as a whole for 
building lots or any reasonable use. 
—Cox V. Pennsylvania Co., 106 A. 
70, 263 Pa. 132. ' 

44k W.Va.—Monongahela West 
Penn. Public Service Co. v. Mon- 
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ongahela Development Co., 132 S. 
B. 380, 101 W.Va. 165. 

20 C.J. p 739 note 83. 

45. U.S.—^Vandiver v. U. S., 67 Ct. 
Cl. 125. 

Ariz.—Mosher v. City of Phoenix, 7 
P.2d 622, 39 Ariz. 470. 

Ark.—Baucum v. Arkansas Power 
& Light Co., 15 S.W.2d 399, 179 
Ark. 154—^Donaghey v. Lincoln, 
287 S.W. 407, 171 Ark. 1042. 

Colo.—^Penlon v. Western Light & 
Power Co., 223 P. 48, 74 Colo. 621. 
Ga.—Rheberg v. Grady County, 109 
S.B. 542. 27 Ga.App. 578. 

Ill.—Rockford Electric Co. v. Bow¬ 
man, 171 N.B. 189, 339 Ill. 212. 
Minn.—Berg v. Village of Chisholm, 
173 N.W. 423, 143 Minn. 267. 

Neb.—James Poultry Co. v. Nebras¬ 
ka City, 284 N.W. 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 
Neb. 456—^Lowell v. Buffalo Coun¬ 
ty, 242 N.W. 452, 123 Neb. 194— 
Lowell V. Buffalo County, 230 N. 
W. 842, 119 Neb. 776. 

Pa.—^Bberhardt v. Township of Shal- 
er, 86 Pittsb.Leg.J. 171, affirmed 
193 A. 364, 127 Pa.Super. 477. 

Tex.—City of Amarillo v. Ware, 40' 
S.W.2d 57, 120 Tex. 456, answer 
to certified questions conformed to, 
Civ.App., 42 S.W.2d 189. 

Wis.—Riddle v. Lodi Telephone Co., 
185 N.W. 182, 175 Wis. 360, 19 A.. 
L.R. 380. 

20 C.J. p 739 note 87. 

Cost of restoration. 

In estimating the difference in 
value before and after the improve- 
ment, the cost of restoring an inr 
jured building is properly consider¬ 
ed.—^Donaghey v. Lincoln, 287 S.W.. 
407, 171 Ark. 1042. 

Easement of ingress and egress 
Measure of damages to easement 
of ingress and egress by destruction, 
of sidewalk or pavement on estab-. 
lished' street is difference between 
value of abutting property before 
and after such destruction.—^Mosher 
V. City of Phoenix, 7 P.2d 622, 39^ 
Ariz. 470. 
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the depreciation in the actual market value of the 
property by reason of the improvement.*^6 In some 
jurisdictions where the injury is a permanent one, 
the depreciation in value is measured from the time 
just before it became generally known that the im¬ 
provement was to be made or work done.***^ 

Where the property damaged has no market val¬ 
ue, the actual value may be taken as a criterion.**^ 
Whatever is necessary to determine such value is 
germane to the question of compensation.**^ 

The measure of damage is the same where com¬ 
pensation be sought in an action for damages as in 
a condemnation proceeding.^O 

Interest as element of damage is discussed infra 

§ 176. 


§ 142 

§ 142. Where Taking or Interference Tem¬ 
porary 

For a temporary taking or Injury the measure of 
damage is usually the value of the property for the time 
It is held or injured. 

Where land is taken, not to be held permanently, 
but only for temporary use, the measure of compen¬ 
sation is not the market value, but what the proper¬ 
ty is fairly worth for the time during which it is 
held,51 and the same rule applies where property, 
no part of which is taken, is temporarily injured.52 
The criterion for determining the compensation is 
held, in some cases, to be the rental value of the 
property.53 In other cases, however, it has been 
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Permanent injury as distlngruished 
from “perpetual” injury.—^Williams 
V. Henderson County Levee Imp. 
List. No. 3, Tex.Com.App., 36 S.W. 
2d 204, reversingr in part Henderson 
County Levee Imp. Dist. No. 3 v. 
Williams, Civ.App., 19 S.W.2d 197, 
and rehearing: grranted in part and 
modified on other grounds Williams 
V. Henderson County Levee Im¬ 
provement Dist. No. 3, Com.App., 59 
S.W.2d 93. 

General or special damages as basis 
for recovery see supra § 112. 

4& Ga.—Felton Farm Co. v. Macon 
County, 175 S.B. 29, 49 Ga.App. 239 
—City of Atlanta v. Gore, 169 S.E. 
776, 47 Ga.App, 70—City of Atlan¬ 
ta v. Due. 157 S.E. 256, 42 Ga.App. 
797—Bibb County v. Green, 156 S. 
E. 745, 42 Ga.App. 552. 

Ill.—Rockford Electric Co. v. Brow- 
man, 171 N.E. 189, 339 Ill. 212. 
La.—Harrison v. Louisiana Highway 
Commission, 186 So. 354, 191 La. 
839. 

Mo.—King v. City of Rolla, 130 S.W. 

2d 697, 234 Mo.App. 16. 

Neb.—Lowell v. Buffalo County, 230 
N.W. 842, 119 Neb. 776. 

N.T.—In re Old Third Ave., Borough 
of Bronx, City of New York, 270 N. 
T.S. 761, 241 App.Div. 13, appeal 
dismissed 193 N.E. 291, 265 N.T. 
5b3. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Larwood, 51 P.2d 508, 175 Okl. 96. 
Tex.—^Williams v. Henderson County 
Levee Imp. Dist. No. 3, Com.App., 
36 S.W.2d 204, reversing in part 
Henderson County Levee Imp. Dist. 
No. 3 V. Williams, Civ.App., 19 S. 
W.2d 197, and rehearing granted 
in part and modified on other 
grrounds* Williams v. Henderson 
County Levee Improvement Dist. 
No. 3, Com.App., 59 S.W.2d 93— 
City of Waco v. Rook, Civ.App., 55 
S.W.2d 649, error dismissed—City 
of Waco V. Craven, Clv.App,, 64 S. 
W.2d 883. 

20 C.J. p 739 note 88. 


! As element of damage 

Diminution in value of land by con¬ 
struction and maintenance of city's 
sewage disposal plant, which ren¬ 
dered land unfit for dairying purpos¬ 
es or any other purpose to which it 
was adaptable, constituted proper 
item for Inclusion in award for dam¬ 
ages for taking of property.—Pem¬ 
berton V. City of Greensboro, 181 S.B. 
258, 208 N.C. 466. 

47. Ky.—City of Ashland v. Queen, 
71 S.W.2d 650, 254 Ky. 329—Hutch¬ 
erson V. Louisville & N. R. Co., 
67 S.W.2d 12, 247 Ky. 317—Trustees 
of Cincinnati Southern Ry. Co. v. 
Hanks, 51 S.W.2d 915, 244 Ky. 618 
—^Watson V, Chesapeake & O. Ry. 
Co., 36 S.W,2d 641, 238 Ky. 31— 
Chesapeake & O. Ry. Co. v. Stein, 
134 S.W. 1169, 142 Ky. 616—King 
v. Board of Council of City of Dan¬ 
ville, 107 S.W. 1189, 128 Ky. 321. 

20 C,J. p 739 note 87 [a]. 

48. Tex.—City of Waco v. Craven, 
Civ.App.,. 54 S.W.2d 883, 887. 

“It would be inequitable to say 
that, because there is no established 
prevailing market value for the par¬ 
ticular kind of property ... in¬ 
jured, the injured party must go 
without his relief.”—City of Waco 
V. Craven, supra. 

49. U.S.—^U. S. v. Wheeler Tp., C.C.A. 
Minn., 66 P.2d 977. 

sa Okl.—Chicago, R. I. & P. Ry. Co. 
v. Jennings, 53 P.2d 691, 175 Okl. 
524. 

51. La.—Louisville & N. R. Co. v. 
R. E. E. De Montluzin Co., 116 So. 
864, 166 La. 211. 

Neb.—Gledhlll v. State, 243 N.W. 
909, 913, 123 Neb. 726, quoting 

Corpus Juris. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 
Prigmore, 68 P.2d 90. 92, 180 Okl. 
124, citing Corpus Juris. 

Pa.—^Egan v. City of Philadelphia, 
164 A, 813, 108 Pa.Super. 271. 

20 C.J. p 740 note 89. 
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N.Y.—Dufel V. State, 189 N.Y.S. 759, 

198 App.Div. 97. 

52. Neb.—Gledhill v. State, 243 N.W. 

909, 913, 123 Neb. 726, quoting Cor. 

pus Juris. 

Okl.—Chicago, R. I. & P. Ry. Co. v. 

Prigmore, 68 P.2d 90, 92, 180 Okl. 

124, citing Corpus Juris. 

20 C.J. p 740 note 90. 

Diminution in value during period 

(1) In action for injury to prem¬ 
ises caused by electrical company’s 
placing its poles thereon iand string¬ 
ing its wires across the premises, the 
injury being temporary, the measure 
of damages was diminution in value 
of use of property during continua¬ 
tion of the injury, and was not the 
difference in market value of prop¬ 
erty before and after the placing of 
the poles and wires.—Community 
Public Service Co. v. Northcutt, 114 
S.W.2d 729, 272 Ky. 494. 

(2) Where a railroad obstructs a 
street by construction of its road 
thereon, but afterward removes the 
obstruction, the measure of damag¬ 
es is the diminution in value of the 
use of the abutting property during 
the time the obstruction was con¬ 
tinued.—Illinois Cent. R. Co. v. El¬ 
liott, 110 S.W. 817, 129 Ky. 121, 33 
Ky.L. 537. 

Closing of street 

Measure of damages for abutting 
property owner’s loss of rents re¬ 
sulting from obstruction of street 
was held to be depreciation in rea¬ 
sonable rental value resulting from 
such obstruction.—Chicago, R. I. & 
P. Ry. Co. v. Prigmore, 68 P.2d 90, 
180 Okl. 124. 

Permanent damages cannot be as. 
sessed against city for negligence or 
nuisance, where conditions com¬ 
plained of have ceased to exist.—In¬ 
gram V. City of Hickory, 131 S,B. 
270, 191 N.C. 48. 

53. La.—^Louisville & N. R. Co. v. 

R. E. E. De Montluzin Co., 116 So. 

854, 166 La. 211. 
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held that temporary loss of rent is not ground for 
recovery of damages.®** 

An appropriation of property which is subse¬ 
quently returned to the owner does not entitle him 
to damages for the loss of enhanced value because 
of the abandonment of the proposed improvement.^® 

Compensation must be made for improvements 
which will necessarily be destroyed.®® 

§ 143. Where Limited Estates or Interests 
Taken 

a. In general 

b. Rights of lessee 


a. In General 

Where the ownier has a limited estate or interest, or 
a limited estate or interest is taken from him, damages 
must be measured with reference to that which he has 
or that which is taken. So, where a'- easement is Im¬ 
posed, the measure is the diminished value of the servient 
estate, and, conversely, where an easement is taken away, 
the measure is the diminished value of the dominant es¬ 
tate. 

If land is taken from one who owns less than the 
fee, he can recover for the diminished value of 
whatever interest he has and for that only.®^ 

In the taking of property encumbered by ease¬ 
ments the owner is entitled only to the value of the 
property in its then -existing condition and not the 


N.T.—Spencer v. State, 201 N.T.S. 

261, 206 App.Div. 376. 

Okl.—Chicago. R. I. & P. Ry. Co. v. 

Prigmore, 68 P.2d 90, 180 Okl. 124. 
Pa.—^Egan v. City of Philadelphia, 
164 A. 813, 108 Pa.Super. 271. 

20 C.J. p 740 note 91. 

Depreciation in rental value is the 
measure of damages.—Chicago, R. I. 
& P. Ry. Co. V. Prigmore, 68 P.2d 90, 
180 Okl. 124. 

Deased property 

Where an easement and highway 
were appropriated for a period of 
dve years for a railroad used in con¬ 
nection with a canal, and substantial¬ 
ly .all of owners’ buildings were un¬ 
der lease, owners can recover any 
loss of rental value from the expira¬ 
tion of each outstanding lease to the 
end of the five-year period and any 
permanent damage to the premises.— 
Spencer v. State, 201 1*T.Y.S. 261, 206 
App.Div. 376—Spencer v. State, 185 
N.Y.S. 775, 194 App.Div. 79, reversing 
180 N.Y.S. 625, 110 Misc. 543. 
Sscessive eompensatioa 
Compensation is unjust when gov¬ 
ernment is compelled to pay more 
for use of property than highest rent¬ 
al obtainable.—^Kansas City South¬ 
ern Ry. Co. V. Commissioner of In¬ 
ternal Revenue, C.C.A., 52 F.2d 372, 
certiorari denied 52 S.Ct. 131, 284 
U.S. 676, 76 L.Ed. 572. 

54. Okl.—Chicago, R. I. & P. Ry. 
Co. Y. Prigmore, 68’ P.2d 90, 180 
Okl. 124. 

20 C.jr. p 740 note 92. 

55- Can.—Gibb v. Rex, 52 Can.S.C. 
402, 27 Dom.L.R. 262, afilrming 15 
Can.Exch. 157. 

• 56. TJ.S.—^In re Condemnation of 
Land, D.C.Ark., 250 F. 314. 
Compensation for improvements and 
fixtures generally see infra § 175. 
57. Cal.—^People v. Tulare Packing 
Co., 78 P.2d 763, 25 Cal.App.2d 
717. 

N.Y.—In re Public Beach, Borough 
of Queens, City of New York. 199 
N.E. 5, 269 N.Y. 64, reversing 279 


N.Y.S. 1016, 244 App.Div. 752—In re 

Water Front in Tompkinsville, Bor¬ 
ough of Richmond, City of New 

York, 220 N.Y.S. 23, 219 App.Div. 

387. 

20 C.J. p 740 note 95. 

Perpetual and ezdnsive occupancy 

is not less valuable than full title in 
fee.—^U. S. V. Shoshone Tribe of In¬ 
dians of Wind River Reservation in 
Wyoming, 58 S.Ct. 794, 304 U.S. Ill, 
82 L.Ed. 1213, affirming Shoshone 
Tribe of Indians of Wind River Res¬ 
ervation in Wyoming v. U. S., 85 Ct. 
Cl. 331, certiorari granted U. S. v. 
Shoshone Tribe of Indians of Wind 
River Reservation in Wyoming, 68 S. 
Ct. 609, 303 U.S. 629, 82 L.Ed. 1090. 

Taldbig of dominant estate 

(1) Where premises on the Erie 
canal, which have the use of a dock 
in connection with a coal, fertilizer, 
and cooperage business, are taken by 
the state for the purpose of a canal 
improvement, the use of such dock 
on the old can^l, although revocable 
by the state at any time, is to be 
valued as an element in the market 
value of the premises taken.—Brain- 
erd V. State, 131 N.Y.S. 221, 74 Misc. 
100 . 

(2) Awards to nonabutting owners 
of easements of way in part of an 
old road, condemned and taken for a 
new street, should be based on the 
difference between the value of the 
easements and the right of the own¬ 
ers to use the street in common with 
the public thereafter.—^Matter of New 
York, 138 N.Y.S. lOT, 153 App.Div. 
164. 

Xdfe tenant 

(1) Life tenant in possession of 
land is not entitled to damages 
against town for opening or changing 
grade in highway as though she were 
owner in fee.—^McGowan v. Town of 
Milford, 133 A. 570, 104 Conn.’452. 

(2) One claiming under assignment 
of party entitled to life interest held 
entitled in condemnation proceeding 
to be paid from income accrued and 
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to accrue from corpus of fund.—Bris¬ 
bane V. Sullivan, 154 A. 746, 108 N. 
J.Eq. 305. 

(3) If the life tenant puts fixtures 
into a building on the premises, and 
the land is taken under condemna¬ 
tion proceedings, the fixtures should 
be included in the damages awarded, 
and the life tenant cannot recover 
therefor as for damages special to 
his separate estate.—Williams v. 
Commonwealth, 47 N.E. 115, 168 
Mass. 364. 

Bestrietive covenants 

Compensation for destruction of 
building restrictions in acquiring land 
through subdivision for railroad was 
measured by diminution in value.— 
Johnstone v. Detroit, G. H. & M. Ry. 
Co., 222 N.W. 325, 245 Mich. 65. 67 A. 
L.R. 373. 

Vendor’s interest 

Where land was sold under a con¬ 
tract on monthly installments with 
interest after maturity, and a rail¬ 
road condemned a diagonal strip of 
the property, the vendor out of the 
proceeds of the condemnation pro¬ 
ceeding was entitled in equity only 
to the present value of his contract, 
that is, such value which at interest 
at the statutory rate would equal the 
rate due at maturity, and was not en¬ 
titled to immediate payment of the 
full purchase price without discount, 
or to have such fund held in trust to 
be applied upon the notes as they 
matured.—Dye v. Schick, 129 N.E. 
242, 74 Ind.App. 469. 

Beversioner’s interest 

Where entire fee of tract, includ¬ 
ing front part of building, subject 
to ninety-nine-year lease, renewable 
forever, with option to purchase, was 
condemned, reversioners ^were en¬ 
titled to compensation for difference 
in value of their reversionary inter¬ 
est in entire tract before and after 
separating part appropriated.—City 
of Cincinnati v. Smythe, 11 N.E.2d 
274, 67 Ohio App. 70. 

Persons entitled to compensation see 

infra §§ 196-205. 
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value as though the property were held as an un¬ 
encumbered wh(5le.58 

Rights or interests in property of another. For 
the purpose of valuation, an easement is to be con¬ 
sidered as appurtenant to the dominant tenant to 
he valued with reference thereto, and not as a sep¬ 
arate entity.59 The measure of damage in such 
case is the depreciation in fair market value of 
the dominant estate by reason of the taking of the 
easement, the difference in value before and after 
the taking.®^^ If the easement is owned independ¬ 
ently of any property to which it is appurtenant, it 
may be treated'as a unit for valuation purposes, in 
which case the measure of damage is the market 
value of such easement.®^ 


Mortgaged property. Where part of land subject 
to a mortgage is taken, the mortgagee is entitled to 
an award based on the fee value without consider¬ 
ing the value of the property not taken.®^ The 
mortgagee of the land condemned is entitled to the 
amount of the mortgage and interest if the value of 
the land exceeds the amount of the mortgage, and 
to the value of the land less the proper apportion¬ 
ment of taxes and assessments if the value of the 
land is less than the face of the mortgage.®® 

' Easements. Ordinarily, where only a right of a 
way or other easement is taken, damage to the own¬ 
er is measured by the resulting depreciation in val¬ 
ue of the land as burdened with the easement.®^ 
It has been held, however, that if the right so ac- 


5d. Mass.—Baker v. Town of Arling¬ 
ton, 171 N.E. 462, 271 Mass. 415. 
N.T.—^In re Pul3llc Beach, Borough 
of Queens, City of New York, 199 
N.E. 5, 269 N.Y. 64, reversing 279 
N.Y.S. 1016, 244 App.Div. 752—In 
re "West Tenth St., Borough of 
Brooklyn. City of New York, 196 
N.E. 30, 267 N.Y. 212, modifying In 
re West Sixth Street and West 
Eighth Street, City of New York, 
271 N.Y.S. 1080, 241 App.Div. 881. 
tritlmate cLuestioiL 
Ultimate question in condemnation 
proceedings is not whether land tak¬ 
en is burdened by servitude, but rath¬ 
er value of land for any use consist¬ 
ent with burden on it.—In re Public 
Beach, Borough of Queens, City of 
New York, 199 N.E. 6, 269 N.Y. 64, 
reversing 279 N.Y.S. 1016, 244 App. 
Div. 752. 

59. N.Y.—In re West Tenth St., Bor¬ 
ough of Brooklyn, City of New 
York, 196 N.E. 30, 267 N.Y. 212, 
modifying In re West Sixth Street 
and West Eighth Street, City of 
New York, 271 N.Y.S. 1080, 241 
App.Div. 881. 

60. U.S.—Olson v. U. S., C.C.A.Minn., 
67 P.2d 24, certiorari granted 64 
S.Ct. 229, 290 U.S. 623, 78 L.Ed. 
543, affirmed 54 S.Ct. 704, 292 U.S. 
246, 78 L.Ed. 1236. 

Conn.—^Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

Mich.—Johnstone v. Detroit, G. H. & 

M. Ry. Co., 222 N.W. 325, 245 Mich. 
65, 67 A.L.B. 373. 

N.Y.—In re Public Beach, Borough of 
Queens, City of New York, 199 

N. E. 6, 269 N.Y. 64, reversing 279 
N.Y.S. 1016, 244 App.Div. 752. 

61. Severance of ownership before 
condemnation 

Easement is unit for condemnation 
valuation purposes only where, prior 
to condemnation, it has been severed 
in ownership from fee and ceases to 
be appurtenant to land of owner of 
easement.—Olson v. U. S., C.C.A. 
Minn., 67 F.2d 24, certiorari granted 


54 S.Ct. 229, 290 U.S. 623, 78 L.Ed. 
543, affirmed 54 S.Ct. 704, 292 U.S. 246, 
78 L.Ed. 1236. 

Exclusive easement in streets 
Where dedicators reserved exclu¬ 
sive right to lay public utility works 
in streets, city condemning nonexclu¬ 
sive easement for city’s utility works 
must pay fair cash market value 
of actual easement appropriated, 
plus damages for destruction of ex¬ 
clusiveness of dedicators* reserved 
right.—City of Jacksonville v. Shaf» 
fer, 144 So. 888, 107 Fla. 367. 

62. N.Y.—In re Braddock Ave., City 
of New York, 15 N.B.2d 563, 278 
N.Y. 163, affirming 297 N.Y.S. 301, 
251 App.Div. 669, modifying In re 
Braddock Ave., New York City, 291 
N.Y.S. 468, 249 App.Div. 652, and 
answering questions certified In re 
Opening and Extending Braddock 
Ave. in City of New York, 298 N. 
Y.S. 1003, 252 App.Div. 750, and re¬ 
argument denied In re Braddock 
Ave., City of New York, 16 N.E.2d 
850, 278 N.Y. 703. 

Award not limited to amount by 
which security has been impaired by 
the taking.—In re Braddock Ave., 
City of New York, supra. 

Mortgage predating easement 

The holder of a mortgage given be¬ 
fore creation of street easements on 
part of mortgaged land was entitled 
to the unencumbered fee value of 
land taken, in condemnation proceed¬ 
ing for street opening, irrespective 
of whether value of his security was 
diminished thereby.—^In re Braddock 
Avenue, City of New York, 15 N.E.2d 
563, 278 N.Y. 163, affirming 297 N.Y.S. 
301. 251 App.Div, 669, modifying In 
re Braddock Ave., New York City, 291 
N.Y.S. 468, 249 App.Div. 652, and 
answering questions certified In re 
Opening and Extending Braddock 
Ave. in City of New York, 298 N.Y.S. 
1003, 252 App.Div. 750, and reargu¬ 
ment denied In re Braddock Ave., 
City of New York, 16 N.E.2d 850, 278 
N.Y. 703. 


63. N.Y.—In re State Public Park, 
172 N.Y.S. 50, 184 App.Div. 509, 
appeal dismissed 121 N.E. 356, 224 

■ N.Y. 697, affirmed 124 N.E. 897, 
226 N.Y. 640. 

64. Ala.—^Alabama Power Co. v. 
Henson, 187 So. 718, 237 Ala. 561 
—^Alabama Power Co. v. Berry, 130 
So. 541, 222 Ala. 20. 

Ga.—^H. G. Hastings Co. v. Southern 
Natural Gas Corporation, 166 S.E. 
5$, 45 Ga.App. 774. . 

Ill.—Illinois Power & Light Corpora¬ 
tion V. Peterson, 153 N.B. 577, 322 
Ill. 342, 49 A.L.R. 692—Illinois 
Power & Light Corporation v. 
Parks, 153 N.E. 483, 322 Ill. 313— 
Illinois Power & Light Corporation 
V. Cooper, 152 N.E. 491, 322 Ill. 
11—Illinois Power & Light Corpo¬ 
ration V. Talbott, 152 N.E. 486, 321 
Ill. 538. 

Ky.—^Kentucky Hydroelectric Co. v. 
Keister, 287 S.W. 357, 216 Ky. 303. 

Taloe before and after taking 
Iowa.—^Evans v. Iowa Southern Util¬ 
ities Co. of Delaware, 218 N.W. 66, 
205 Iowa 283. 

Elmlt on mle 

Where easement is taken and there 
is detriment to remaining land not 
offset by special benefits, measure 
of damages is difference In market 
value of land before and after con¬ 
demnation, not less than reasonable 
value of land taken.—^Alabama Power 
Co. V. Berry, 130 So. 541, 222 Ala. 
20 . 

Separate items considered 

(1) Separate items must be con¬ 
sidered in establishing difference in 
value of farm with and without ease¬ 
ment for pipe line and telephone 
poles.—Warfield Natural Gas Co. v. 
Wright. 25 S.W.2d 1036, 233 Ky. 378. 

(2) Owner held entitled to value 
of strip taken for electric line, 
less its value subject to easement 
plus direct damages, not exceeding 
in all decrease in value of farm.— 
Kentucky-Tennessee Light & Power 
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quired is permanent or perpetual the bare fee left 
in the owner is for all practical purposes valueless, 
and it is not error to assess the damages as though 
a fee were taken.^s That the owner was given 
permissive use of the right of way taken is not to 
be considered in determining the value of the tak- 
ing,6® It has been held, however, that reservations 
to the owner for privileges not incompatible with 
the condemnor’s use should be considered in deter¬ 
mining the damage to the property not taken.®*^ 


Where permitted by statute, the damages may be 
fixed by agreement between the parties.®^ 

b. Bights of Lessee 

On the taking of a leasehold Interest, the measure of 
damage is usually the difference between the rental value 
of the unexpired term and rent reserved in the lease. 

If a leasehold interest is taken, or injured, the 
lessee is entitled to a sum which will restore the 
money loss consequent to the taking or injury.®® 


Co. V. Shanklin, 292 S.W, 790. 219 
Ky. 279. 

ITse as factor 

(1) The value of the use is im¬ 
material.—Illinois Power & Light 
Corporation v. Cooper, 152 N.E. 491, 
322 Ill. 11. 

(2) Compensation for right of way- 
measured by rights taken, not by 
extent of exercise.—^Kerry v. West 
Penn Power Co., 5 Pa.Dist. & Co. 
741. 

(3) Manner in -which rights of con¬ 
demnor of easement for irrigation ca¬ 
nal are to be exercised may be con¬ 
sidered in assessing damages.—Gulf 
Coast Irr. Co. v. Gary, 14 S.TV'.2d 266, 
118 Tex. 469, rehearing denied 17 S. 
W.2d 774, 118 Tex. 469. 

zaectilc power Ihie 

(1) Measure of damages, to strip 
of land, over which easement is 
granted for power line, not occupied 
by towers, is its resulting deprecia¬ 
tion in market value. 

Ill.—Illinois Power & Light Corpo¬ 
ration V. Cooper, 152 N.E. 491, 322 
Ill. 11—Illinois Power & Light Cor¬ 
poration V. Talbott, 162 N,E. 486, 
321 Ill. 538. 

Iowa.—Evans v. Iowa Southern Utili¬ 
ties Co. of Delaware, 218 N.W. 66, 
205 Iowa 283. 

Pa.—^Dickel v. Bucks-Falls Electric 
Co., 160 A. 115, 306 Fa. 504. 

(2) Where easement acquired by 
power company for electric power 
line gave it privilege of appropriat¬ 
ing entire right of way, and of au¬ 
thorizing as many lines as company 
saw fit to construct, landowner -was 
properly permitted to recover for 
impaired value of land, including 
value of land actually covered by 
right of way, with damages to re¬ 
mainder of tract used by owner as 
one tract less peculiar benefits to 
tract.—Caldwell Power Co. v. Rus¬ 
sell, 125 S.E. 481, 188 N.C. 725. 

(3) Circumstances making farm 
over which casement is condemned 
for transmission line less desirable 
affects market value, although law 
provides compensation for damage 
to crops.—Evans v. Iowa Southern 
Utilities Co. of Delaware, 218 N.W. 
66, 205 Iowa 283. 

Subsurface easement 
As respects damages to which 


property owner was entitled for tak¬ 
ing of subsurface easement for con¬ 
struction of tunnel below surface 
by New York City in connection with 
acquisition of water supply, existence 
of easement was not a substantial 
encumbrance.—^Application of Gilles¬ 
pie. 17 N.T.S.2d 560, 173 Misc. 591, 
affirmed 22 N.T.S.2d 463. 

65. Ala.—Cumbaa v. Town of Gen¬ 
eva, 17^ So. 227, 235 Ala. 423. 

Ark.—Baucum v. Arkansas Power & 
Light Co., 15 S.W.2d 399, 179 Ark. 
154. 

Ky.—Warfield Natural Gas Co. v. 
Wright, 25 S.W.2d 1036, 233 Ky. 
378. 

Tenn.—^Kentucky-Tennessee Light & 
Power Co. v. Beard, 277 S.W. 889, 
891, 152 Tenn. 348, quoting Corpus 
Juris—^Kentucky-Tennessee Light 
& Power Co. v. Burkhalter, 8 Tenn. 
App. 380. 

Utah.—Wasatch Gas Co. v. Bouwhuis, | 
26 P.2d 548, 82 Utah 573. | 

Wis.—Joint School Dlst. No. 1, Town 
of Greenfield v. Bosch, 262 N.W. 
618, 621, 219 Wis. 181, quoting 
Corpus Juris. 

20 C.J. p 726 note 26. 

Nature of appropriator immaterial 
There is no different measure of 
daniages established for the ease¬ 
ment acquired for the right of way 
for a power company line and the 
taking of the land by any other pub¬ 
lic service company.—Kentucky-Ten- 
nessee Light & Power Co. v. Burk¬ 
halter, 8 Tenn.App. 380. 

Limits on rule 

Condemnation of perpetual ease¬ 
ment over land for pipe line, reserv¬ 
ing to owners rights of use not in¬ 
consistent with use of easement, was 
held not “taking” of fee or equiva¬ 
lent thereof so as to entitle owners 
to fair market value of lands taken, 
where rights in the land reserved to 
owner are substantial.—Wasatch Gas 
Co. V. Bouwhuis, 26 P.2d 548, 82 Utah 
573. 

In Puerto Bico under Civ.Code § 
571, if the servitude established is 
permanent and continuous, Indemnity 
must include the value of the land 
taken and the amount of damages 
caused the servient estate; other¬ 
wise the indemnity will include only 
damages caused by the encumbrance. 
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— ^Nin V. Rucalleda, 28 Puerto Rico 
503. 

66. Ark.—Baucum v. Arkansas Pow¬ 
er & Light Co., 15 S.W.2d 399, 179 
Ark. 154. 

Tenn.—Kentucky-Tennessee Light & 
Power Co. v. Burkhalter, 8 Tenn. 
App. 380. 

67. Tex.—Gulf Coast Irr. Co. v. 
Gary, 14 S.W.2d 266, 118 Tex. 469, 
rehearing denied 17 S.W.2d 774, 118 
Tex. 469. 

Wyo.—Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353. 

68. U.S.—^Danforth v. U. S., Mo., 60 
S.Ct. 231, 308 U.S. 271, 84 L.Ed. 240, 
modifying, C.C.A., 105 F.2d 318, 
modifying 102 F.2d 5, certiorari 
granted 60 S.Ct. 113, 308 U.S. 538, 
84 L.Ed. 454. 

Statute applicable 
In condemnation proceeding 
brought under Mississippi Flood Con¬ 
trol Act of 1928, the court’s jurisdic¬ 
tion to consider landowner’s conten¬ 
tion that value of the easement be¬ 
ing condemned was fixed by agree¬ 
ment depended upon the language of 
the Flood Control Act, not upon the 
Tucker Act or the general condem¬ 
nation statute.—^Danforth v. U. S., su¬ 
pra. 

Withdrawal of offer after acceptance 
An offer by United States officer 
to purchase perpetual fiowage ease¬ 
ment over land for specified amount, 
in connection with fiood control pro¬ 
gram, mentioning desire to consum¬ 
mate the purchase by friendly con¬ 
demnation proceedings, was, when 
accepted, an agreement to fix the 
price of the easement at the named 
figure, and was binding in subsequent 
condemnation proceeding, notwith¬ 
standing attempt of the government 
to withdraw the offer after accept¬ 
ance.—^Danforth v. U. S., supra. 

69. U.S.—^National Laboratory & 
Supply Co. V. U. S., D.C.Pa., 275 
F. 218. 

Tenn.—^Mason«v. City of Nashville, 
291 S.W. 1074, 155 Tenn. 256—City 
of Nashville .v. Mason, 11 Tenn. 
App. 344. 

Tex.—^Hart Bros. v. Dallas County, 
Com.App., 279 S.W. 1111, reversing 
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This consists generally of the fair market value of 
the leasehold or unexpired term of the lease/® and 
is said to be the difference between the rental value 
of the remainder of the term and the rent reserved 
in the lease/^ Stated otherwise, the measure of 


damages is the difference between the fair market 
value of the lessee’s interest, that is, the value of 
the annual use of the premises, before and after the 
construction of the improvement/^ 

% Some cases hold that, where the leasehold has no 


Dallas County v. Hart Bros., Civ. 
App., 271 S.W. 408. 

Persons entitled to compensation see 
infra § 198. 

Particular elements of damage see in¬ 
fra §§ 169-176. 

70. U.S.—^National Laboratory & 
Supply Co. V. U. S., D.C.Pa., 275 
F. 218—Tignor v. U. S., 65 Ct.Cl. 
321. 

La.—Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. 
Rouprich, 8 La.App. 181. 

Mich.—^Pierson v. H. R. Leonard Fur¬ 
niture Co.. 256 N.W. 529, 268 Mich. 
507, 98 A.L.R. 244—In re Park Site 
on Private Claim 16, City of De¬ 
troit, 225 N.W. 498. 247 Mich. 1. 
Mo.—City of St. Louis v. Lenter 
Commission Co., 108 S.W.2d 1070, 
233 Mo.App. 804. 

N.j.—^Hercey v. Board of Chosen 
Freeholders of Essex County, 133 
A. 872, 99 N.J.Bq. 526. 

Amount of offer 

Where the evidence shows no mar¬ 
ket value for lease, lessee, defendant 
in expropriation suit, is allowed only 
amount plaintiff offered,—Texas Pa- 
ciflc-Mlssouri Pac. Terminal R. R. 
of New Orleans v. Rouprich, 8 La. 
App. 181. 

Computation 

“The rule applied in McAllister v. 
Reel, 53 Mo.App. 81, was to com¬ 
pute 6 per cent, of the total amount 
of the award for the unexpired term 
of the leasehold estate, reduce this 
to its present cash value, then com¬ 
pute 6 per cent, of the aggregate 
amount of rent the lessee would pay 
during the term' of his lease if the 
term was not interrupted, and reduce 
this to its present cash value, sub¬ 
tract the latter from the former, and 
the balance thus obtained, if any, 
would represent the present market 
value of the unexpired term of the 
lease.”—City of St. Louis v. Senter 
Commission Co., 108 S.W.2d 1070, 
1072, 233 Mo.App. 804. 

Effect of right of termination 
A lease, under which the parties 
have the right to terminate the lease 
on or after the date of the fixed term 
by serving advance notice on the 
other party, was a “lease for a defi¬ 
nite term,” and damage to leasehold 
was based on unexpired term of 
lease.—James Poultry Co. v. Ne¬ 
braska City, 284 N.W. 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 Neb. 
456. 

71, Mich.—^Pierson v. H. R. Leonard 
Furniture Co., 266 N.W. 629, 268 
Mich. 607, 98 A.L.R. 244. 


N.Y.—^In re Seventh Ave. and Varick 
St in City of New York, 188 N.Y. 
S. 197. 196 App.Div. 451. 

Tenn.—Mason v. City of Nashville, 
291 S.W. 1074, 155 Tenn. 256. 

Test of value 

(1) The test of* the value of the 
lessee's right lies in the excess of the 
sum for which such right will sell 
over the amount he has agreed to 
pay for it by way of rental. 

U. S.—^William Wrigley, Jr., Co. v. 

U. S., 75 CtCl. 569. 

Ill.—^Yellow Cab Co. v. Howard, 243 
Ill.App. 263. 

Tenn.—Mason v. City of Nashville, 
291 S.W. 1074, 155 Tenn. 256— 
City of Nashville v. Mason. 11 
Tenn.App. 344, 352, quoting Corpus 
Juris. 

20 C.J. p 741 note 99 [a] (1). 

(2) In strict terms tenant's re¬ 
covery is value of unexpired term, 
less rental reserved. 

Iowa.—Des Moines Wet Wash Laun¬ 
dry v. City of Des Moines, 198 N. 
W. 486, 199 Iowa 1082, 34 A.L.R. 
1517. 

N.J.—City of Newark v. Cook, 133 
A. 876, 99 N.J.Bq. 527, affirmed 
135 A. 915, 100 N.J.Eq. 581 and 
135 A. 916, two cases, 100 N.J.Eq. 
582, certiorari denied McEuen v. 
City of Newark, 47 S.Ct. 768, 274 
U.S. 757, 71 L.Bd. 1337. 

Tenn.—City of Nashville v. Mason, 
11 Tenn.App. 344. 

(3) If the rental equals or ex¬ 
ceeds the leasehold value, the lessee 
suffers no loss and recovers noth¬ 
ing. 

Ill.—Yellow Cab Co. v. Howard, 
243 I11.APP. 263. 

N.J.—City of Newark v. Cook, supra. 
20 C.J. p 741 note 99 [a] (2). 

(4) Where realty on border line 
of business district of large com¬ 
munity was leased for ninety-nine 
years under lease containing no pro¬ 
vision for contingency of condemna¬ 
tion, and realty was condemned at 
time when average net rent for un¬ 
expired term was more than six 
per cent of total award, unexpired 
term had no value.—City of St. Louis 

V. Senter Commission Co., 108 S.W. 
2d 1070, 233 Mo.App. 804. 

(5) The value must be over and 
above the rent reserved, but is sub¬ 
ject to no arbitrary rule, and must 
depend very much on location, busi¬ 
ness facilities, and state of trade, 
all of which elements must be taken 
into consideration.—^Matter of Cen¬ 
tral Park Com'rs, 54 How.Pr., N.Y., 
313. 

(6) Thus the fact that the lessees 
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are under contract to remove all the 
tar from the lessor's gas works ad¬ 
joining the leasehold, and that to do 
so, after the taking of the land, it 
became necessary to erect temporary 
works for distilling it, and to convey 
the tar to the works by a specially 
constructed boat, is a proper element 
of damages.—^Ehret v. Schuylkill 
River East Side R. Co., 24 A. 1068, 
151 Pa. 158. 

(7) City having decided to discon¬ 
tinue certain market stalls and not 
renew holders' license for another 
year, their compensation for condem¬ 
nation thereof to widen street could 
not exceed amount by which fair 
value of their use and occupation of 
stalls from time of trial until ex¬ 
piration of their license exceeded 
license fee and rent paid for year 
then ending.—^Mayor and Council of 
City of Baltimore v. Ercolano, 184 
A. 164, 170 Md. 341. 

72l Ill.—^Yellow Cab Co. v. Howard, 
243 IlLApp. 263. 

Iowa.—^Des Moines Wet Wash Laun¬ 
dry V. City of Des Moines, 198 N. 

W. 486, 199 Iowa 1082, 34 A.L.R. 
1517. 

Mich.—^In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues, '273 N.W. 798, 280 Mich. 
539. 

Neb.—Fair-Way Oil Co. v. State, 272 
N.W. 917, 919, 132 Neb. 707, citing 
Corpus Juris. 

Ohio.—City of Cincinnati v. Smythe, 
11 N.E.2d 274, 67 Ohio App. 70. 
Okl.—Chicago, R. I. & P. Ry. Co. 

V. Larwood, 51 P.2d 608, 509, 175 
Okl. 96, citing Corpus Juris. 

20 C.J. p 741 note 99. 

Damage not shown 
Allowance of damages to strip 
leased from county, and used only as 
approach to bridge, held properly re¬ 
fused in absence of showing of sub¬ 
stantial injury or showing that rent¬ 
al value of stores was lessened by 
public improvement.—^Donaghey v. 
Lincoln, 287 S.W. 407, 171 Ark. 1042. 
Loss of profit 

(1) It has been held that the dif¬ 
ference between value of leasehold 
before and after injury is not full 
compensation to lessee, loss of prof¬ 
its being an element.—Hart Bros. v. 
Dallas County, Tex.Com.App., 279 S. 

W. 1111, reversing Dallas County v. 
Hart Bros., Civ.App., 271 S.W. 408. 

(2) Loss of profits as element of 
damage see infra § 165. 
Improvements on leased premises 

see infra § 175. 

Interference with business as ele¬ 
ment of damages see infra § 166. 
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market value, the actual value is the measure of 
damages.'^^ Hence in the case of the estate of a 
tenant at will, which is not assignable and there¬ 
fore without market value in the usual sense, ac¬ 
tual damages are recoverable, to be determined with 
reference to the facts and circumstances.'*^ 

The value of the lease at the time of the taking 
or injury is not its value to the lessee for a partic¬ 
ular purpose, but its fair market value.'^s 

Where only part of a leasehold is taken, the 
measure of damage is the difference between the 
value of the remainder before and after the tak- 

ing.'^e 

Any restrictive clause in the lease must be con¬ 
sidered in ascertaining the value of the lessee’s un¬ 
expired term.'^'^ 

Effect of covenant for rencTval, If there is a 
covenant for renewal of the term, and such cove¬ 
nant at the rent reserved will add to the value of 
the tenant’s interest, such value should be allowed 
in addition to the present value of the term,'78 "but 
a mere expectation of such renewal of the lease 


will give no claim to compensation.'^® 

Effect of option to purchase. While, as discussed 
infra § 196, a lessee’s option to purchase the prem¬ 
ises does not create in him any estate for which 
he is entitled to recover compensation in addition 
to the value of his leasehold interest, there are cir¬ 
cumstances in which such an option is compensable, 
in which case the value of the option is held to be 
the difference between the condemnation award and 
the price stated in the option.®® 

Effect of improvements by tenani. The increased 
rental value of the premises caused by the tenant’s 
improvement must be taken into consideration. 

§ 144. Where Franchise or Property of Cor¬ 
poration Taken 

. On taking a franchise and property used in con¬ 
nection therewith, the damages include the value of the 
franchise as well as the physical property Involved. 

As discussed supra § 106 compensation may be 
had for a franchise if taken or injured, the rea¬ 
sonable value of the franchise or the injury there¬ 
to being the measure of damages in such case.®® 


73: Mich.—^Pierson v. H. R. Leon¬ 
ard Furniture Co., 256 N.W. 529, 
268 Mich. 507, 98 A.L.R. 244. 

74. Ga,—Hayes v. City of Atlanta, 
57 S.E. 10S7, 1 Ga.App. 25. 

VexxttinatiozL of estate 

On its expiration, an estate of in¬ 
determinate duration will be treat¬ 
ed as though the term were fixed 
and certain originally.—^Hayes v. 
City of Atlanta, supra. 

Severed trade fixtures 

Notwithstanding a tenancy at 
will ordinarily would have no value 
above the rent reserved, the differ¬ 
ence in value between trade fixtures 
as part of the leasehold and their 
value as severed therefrom was prop¬ 
erly considered in determining the 
value of the leasehold interests.— 
In re Gratiot Ave., City of Detroit 
293 N.W. 765, 294 Mich. 569. 

75. Cal.—^Kishlar v. Southern Pac. 
R. Co., 66 P. 848, 134 Cal. 636. 

20 C.J. p 741 note 3. 

76. Ohio.—City of Cincinnati v. 
Smythe. 11 N.E.2d 274, 57 Ohio 
App. 70. 

Wls.—Piopini v. City of Kenosha, 
243 N.W. 761, 208 Wis. 496. 

20 C.J. p 741 note 99 [b]. 

Original use lost to lessee 

If, however, the remainder can¬ 
not be used for the original pur¬ 
pose, the rule applicable where en¬ 
tire leasehold is taken controls.— 
Tellow Cab Co. v. Howard, 243 Ill. 
App. 263. 

77. Wash.—North Coast R. Co. v. 


A. A. Kraft Co., 116 P. 97, 63 
Wash. 250. 

20 C.J. p 742 note 8. 

7a N.J.—Hercey v. Board of Cho¬ 
sen Freeholders of Essex County, 
133 A. 872, 99 N.J.Eqt. 525. 

20 C.J. p 742 note 5. 

79. Mass.—^Emery v. Boston Ter¬ 
minal Co., 59 N.E. 763, 178 Mass. 
172, 86 Am.S.R. 473. 

20 C.J. p 742 note 6. 
sa N.T.—^In re Water Front in 
Tompkinsville, Borough of Rich¬ 
mond, City of New York, 220 N. 
Y.S. 23, 219 App.Div. 387. 

81. Kan.—^Bales v. Wichita Midland 
Valley R. Co., 141 P. 1009, 92 Kan. 
771, L.R.A.1916C 1090. 

88. Me.—^Waukeag Ferry Ass'n v. 

Arey, 146 A 10, 128 Me. 108. 

N.Y.—First Const. Co. of Brooklyn 
V. State. 180 N.Y.S. 241, 110 Misc. 
164. 

Value of ferry franchise 

(1) Where the construction of a 
bridge or railroad will interpose no 
physical obstruction to the enjoy¬ 
ment of a ferry franchise, the own¬ 
er of the ferry is not entitled to com¬ 
pensation for any incidental impair¬ 
ment of the profits of the 'ferry 
which results merely from the use 
by the public of the bridge or rail¬ 
road instead of the ferry.—^Mis¬ 
souri Pac. R. Co. V. Porter, 20 S. 
W. 568, 112 Mo. 361—20 C.J. p 743 
note 12 [bl. 

(2) So, in determining value of 
land condemned for bridge, loss of 
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■profits from ferry because of di¬ 
version of travel to bridge should 
not be considered, ferry landings not 
being taken, the statutes not so 
providing.—State Highway Board v. 
Willcox, 149 S.E. 182, 168 Ga. 883, 
reversing Willcox v. State Highway 
Board, 144 S.E. 214, 38 Ga.App. 373, 
and conformed to 149 S.E. 432, 40 Ga. 
App. 241. 

(3) However, damage for practical 
forfeiture of ferry franchise caused 
by opening free bridge includes the 
right to continue to take tolls and 
diminution in value of equipment 
rendered useless, where statute au¬ 
thorizing bridge made provision for 
payment of damage to operators of 
the ferry.—Waukeag Ferry Ass'n v. 
Arey, 146 A. 10, 128 Me. 108. 

Forfeiture provisions 

(1) In fixing the market value of a 

franchise the fact that at the time 
of the appropriation the franchise 
had become subject to forfeiture 
may be considered as an element.— 
Brooklyn First Constr. Co. v. State, 
116 N.B. 1020. 221 N.Y. 295, modify¬ 
ing 156 N.Y.S. 911, 174 App.Div. 

560. 

(2) In determining market value 
the court will consider whether or 
not a condition subsequent, on which 
the franchise was held, had been 
-broken at the date of appropriation, 
and whether the franchise right, 
therefore, was subject to* forfeiture, 
and, if not absolutely subject there¬ 
to, whether it was subject to a. seri¬ 
ous claim of forfeiture,—^El'irst Const, 
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Where the property of a corporation or individ¬ 
ual holding a franchise is condemned, the measure 
of damages is not merely the value of the physical 
structure, as the road or bridge, but the entire prop¬ 
erty rights, including the value of the franchise un¬ 
der and by virtue of which they are used and en- 
joyed.83 This rule applies to the taking of the 
franchise or property of a person or corporation 


owning a bridge,34 a ferry,35 a telephone line,86 a 
water supply plant,37 or a turnpike.^^ 

§ 145. Where Highway or Right of Way 
Broadened 

On widening of a street or highway abutting owners 
are entitled to the value of the additional land taken plus 
depreciation in value of the residue caused by the im¬ 
provement. 


Co. of Brookljm v. State, 180 N.T.S. 
241, 110 Misc. 164. 

(3) City market stall holder, fall¬ 
ing to pay annual license fee, as re¬ 
quired by ordinance providing for re¬ 
version of holder's rights in stall 
to city if fee not paid within cer¬ 
tain time, had no right therein, and 
hence was entitled to no more than 
nominal damages for condemnation 
of stall to widen street, notwith¬ 
standing city official’s failure to de¬ 
clare forfeiture, allowance of ad¬ 
ditional time for payment, and 
threat to sue at law for another 
year's license fee and rental.—^Mayor 
and Council of City of Baltimore v. 
Ercolano, 184- A. 164, 170 Md. 841. 

83. N.T,—Waterford Electric Light, 

Heat & Power Co. v. State, "191 

N.T.S. 667, 117 Misc. 480. 

Wis.—^Appleton Water Works Co. v. 

Bailroad Commission, 142 N.W. 

476, 154 Wis. 121, 47 L.R.A..N.S.. 

770, Ann.Cas.l915B 1160. 

20 C.J. p 742 note 10. 

Value of physical property 

In ascertaining the fair value of a 
public- utility, apart from its fran¬ 
chise, consideration is to be given 
to the value of its physical prop¬ 
erty, including preliminary and 
overhead costs necessary to pre¬ 
pare the plant for service, and also 
to the sums actually and fairly ex¬ 
pended in creating the business and 
revenue ,of the enterprise, or what 
is generally known as the "going 
value” of the concern, provided the 
business has been profitable or 
there is a reasonable probability of 
its becoming so.—XJ. S. v. Boston, 
C. C. & N. T. Canal Co., C.C.A.Mass.. 
271 F. 877. 

Estimating deterloratiou 

The “straight-line method” in es¬ 
timating deterioration in a plant 
consists in calculating from exam¬ 
ination and experience in like con¬ 
structions the total life period of the 
constituent parts of the plant, and 
then deducting from their value that 
proportion of decrease represented by 
the ratio of the years which the 
plant has been in use in relation to 
the entire life period, while the 
"sinking-fund method” consists in 
charging for depreciation an annual 
sum, which, with compounding inter¬ 
est thereon, will at the termination 
>f the estimated life of the invest- 
xient replace the original cost, and 


if cut off at any given period the ac¬ 
cumulation will represent the de¬ 
preciated value to that date.—^Pa¬ 
cific Gas & Electric Co. v. Devlin, 
203 P. 1058, 188 Cal. 33. 
rrauchlse to erect dam 

(1) A franchise to erect a dam, 
to acquire the title of the state to 
the river bed and to lands under 
the^ overflow caused by the dam, 
was so related to lands and flow- 
age rights at the site of the dam 
owned or to be acquired by the 
grantee of the franchise as to be an 
attribute thereof, and entitled to be 
considered as an element of value 
in fixing compensation due because 
of an appropriation and destruction 
of the lands and flowage rights.— 
Waterford Electric Light. Heat & 
Power Co. v- State, 191 N.T.S. 657, 
117 Misc. 480. 

(2) Failure to get consent of con¬ 
gress to erect the dam, as required 
by River and Harbor Act, and the 
approval of federal authority for 
plans of the dam pursuant to General 
Dam Act, as amended by Act June 
23, 1910, U.S.Comp.St. §§ 9976-9983, 
should be considered in fixing the 
amount of damages.—Waterford 
Electric Light, Heat & Power Co. v. 
State, supra. 

Taking railroad right of way see 
infra § 147. 

84. Pa..—Clarion Turnp. & Bridge 
Co. V. Clarion County, 33 A. 680, 
172 Pa. 243. 

20 C,J. p 742 note 11. 

Just and. reasonable compensation 
is necessary, not placed on fanciful 
or arbitrary basis.—Central Bridge 
Corp. V. Lowell, 16 Gray, Mass., 106. 
Conversion to free bridge 
<1) The amount of damages due 
the owners of a toll bridge when 
it is converted by the public into a 
free bridge depends on the nature 
of the property, the title of the pro¬ 
prietors, and considerations peculiar 
to the particular case.—Sunderland 
Bridge Case, 122 Mass. 459. 

(2) The fact that a bridge and 
turnpike as a whole yielded no net 
income, the income from the bridge 
being absorbed in maintaining the 
road, does not affect the amount of 
damages to be given for the taking 
of the bridge.—Clarion Tump. & 
Bridge Co. v. Clarion County, 33 A. 
680, 172 Pa. 243. 

(3) If the bridge is built under 
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a charter ‘ or statute limiting the 
right to take tolls to a certain num¬ 
ber of years, the damages would be 
the value of the right to receive 
such tolls until the expiration of 
that period, and the value of the 
bridge, as a structure, cannot be 
considered.—Sunderland Bridge Case, 
supra—Central Bridge Corp. v. 
Lowell, 15 Gray, Mass., 106. 

9 C.J. p 452 note 58. 

(4) On the other hand, if the 
bridge is erected under no limita¬ 
tions, it would seem that the value 
of the structure as- well as that of 
the franchise must be considered in 
computing the damages.—Clarion 
Turnp. & Bridge Co. v. Clarion Coun¬ 
ty, supra—^Montgomery County v. 
Schuylkill Bridge Co., 20 A. 407, 110 
Pa. 54. 

(5) In either case, however, the 
question in issue is the value of the 
property to the company, and not its 
value to the county or the town 
taking it. 

Mass.—Sunderland Bridge Case, su¬ 
pra. 

Pa.—^Montgomery County v. Schuyl¬ 
kill Bridge Co., supra. 

9 C.J. p 452 note 60. 

85b Mo.—^Missouri Pac. R. Co. v. 

Porter, 20 S.W. 668, 112 Mo. 361. 
20 C.J. p 743 note 12. 

8®* N.T.—^New Tork Tel. Co. v. 
State, 154 N.T.S. 1059, 169 App. 
Div. 310. 

87. Cal.—Pacific Gas & Electric Co. 
V. Devlin, 203 P. 1058, 188 Cal. 
33. 

Wis.—Oshkosh Waterworks Co. v. 
Railroad Commission, 152 N.W. 
859, 161 Wis. 122, L.R.A.1916F 

592. 

20 C.J. .p 743 note 14. 

Valuation, of plant 
The Just value of the plant is the 
actual or fair market value, which is 
determined by every element of the 
plant actually required for the dis¬ 
tribution of water to the city, and 
which entered into the cost of its 
construction, resort being had to 
reasonable and recognized measures 
of value to each constituent element 
of value.—^Pacific Gas & Electric 
Co. V. Devlin, 203 P. 1068, 188 Cal. 
33. 

88. Pa.—Harrisburg, C. & C. Tump. 
Road Co. V. Cumberland County, 
74 A. 340, 225 Pa. 467. 

20 C.J. p 743 note 15. 



EMINENT DOMAIN 


29 C.J.S. 


} 145 

In accord with the rule governing cases where 
Dart of a tract is taken, see supra § 139, where a 
street or a right of way is widened, the measure of 


damages is the value of the additional land taken 
and the depreciation in value of the residue caused 
by the change in the way.®^ Where no damage to 


59. Ala.—Pryor v. Limestone Coun¬ 
ty, 134 So. 17. 222 Ala. 621. 

4.rk.—Reeves v. Bartholomew, 13 S. 
\V.2d 598. 178 Ark. 1130—Kirk v. 
Pulaski Road Improvement Dist. 
Xo. 10, 291 S.W. 793. 172 Ark. 
1031. 

C?onn.—^Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455. 

Kan.—Smith v. Board of Com*rs of 
Wyandotte County, 214 P. 104, 113 
Kan. 244. 

Ky.—^Adams v. Commonwealth ex rel. 
State Highway Commission, 146 S. 
W.2d 7, 285 Ky. 38. 

Mich.—^In re State Highway Com’r, 
239 N.W. 317, 256 Mich. 165. 

N.J.—Taylor v. City of Trenton, 12 S 
A. 228. 3 N.J.Misc. 288. 

N.C.—Goode v. City of Asheville, 136 
S.E. 340, 193 N.C. 134. 

Pa.—Jordan v, Clearfield County, 
164 A. 98, 107 Pa.Super. 441. 

Va.—Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 3S7. 

20 C.J. p 743 note 17. 

Other statements of role 
Where portion of tract Is taken 
in widening street, proper measure 
of damages is difference in value of 
w'hole tract before taking and value 
of tract remaining after completion 
of public improvement. 

Conn.—Hoyt v. City of Stamford, 165 
A. 357, 116 Conn. 402—Tyler 
Town of Darien, 162 A. 837, 115 
Conn. 611—^Appeal of Phillips, 154 
A. 238. 113 Conn. 40. 

Mo.—Mississippi County v. BjTd, 
4 S.W.2d 810, 319 Mo, 697—State 
ex rel. State Highway Commission 
\\ Pope. 74 S.W.2d 265, 228 Mo.App. | 
SS8. j 

2^.Y.—^In re Fourth Ave. in Borough! 
of Manhattan, City of New York, 
223 N.Y.S. 525, 221 App.DIv. 458, 
affirmed 161 N.B. 186, 247 N.Y. 
569. 

Xiand sahject to private easement 
Where value of strip of land 
owned by plaintiff depended on its 
peculiar location cutting off a few 
property owners from access to 
street which plaintiff's grantor had 
dedicated to the public, and such 
value was entirely destroyed by city 
extending the sidewalk across plain¬ 
tiff's strip of land so as to reach such 
property owners, plaintiff was en¬ 
titled to recover value of strip of 
land, and was not restricted to value 
of easement taken.—City of Atlanta 
V. West, 3 S.E.2d 755. 60 Ga.App. 
269. 

Severance damage 

(1) Landowner, conceding that 
city's taking of strip from tract for 
widening street caused no damage 
to remaining portion and not show¬ 


ing that lots of same depth as those 
into which land next to tract were 
subdivided could not be laid out and 
sold after severance as well as be¬ 
fore or that any natural barrier 
shortened depth available for city 
lots, could not claim severance dam¬ 
age.—City of Los Angeles v. Allen, 
36 P.2d 611, 1 Cal.2d 572. 

(2) Where there is no damage to 
the remainder by reason of the sev¬ 
erance. the landowner is not entitled 
to award of potential value of strip 
of land for city lot purposes, because 
this would be an indirect way of al¬ 
low-ing severance damage.—City of 
Los Angeles v. Allen, supra. 

Future damage not considered 

(1) An owner of a damaged par¬ 
cel, part of which was taken by 
city for widening street, was not en¬ 
titled to consequential damages in 
condemnation proceeding on ground 
that proposed and tentative plan to 
build a new and wider bridge over a 
river would occasion a ramp which 
would occupy a small portion of 
property taken, since owner had a 
remedy whereby he could recover 
such damages as were actually oc-‘ 
casioned by the physical improve¬ 
ment after the plans had been finally I 
determined on and the ramp erected. 
—In re Northern Boulevard, in Bor¬ 
ough of Queens, City of New York, 
22 N.B.2d 157, 281 N.Y. 48, modifying 
8 N.Y.S.2d 523, 255 App.Div. 1018, 
reargument denied 10 N.Y.S.2d 675, 
256 App.Div. 931, appeal denied In 
re Northern Boulevard in City of 
New York, Borough of Queens, 20 N. 
E.2d 31, 280 N.Y. 597. 

(2) Where no change of grade is 
involved in taking part of tract for 
street widening, landowner cannot 
claim damages for possible future 
change of grade.—In re Improvement 
of Third St., St Paul, 225 N.W. 
92, 177 Minn. 159. 

(3) Prospective damages consid¬ 
ered generally are discussed infra § 
153. 

Boating and bathing uses 

Pa.—Coughlin v. County of Luzerne, 

32 Luz.Leg.Heg. 177. 

Xnjnxy to bnilding 

(1) Where part of building is 
taken for street widening, jury 
should allow full value of building 
or consider cost of putting remain¬ 
ing portion in condition.—City of 
Chicago V. Koff, 173 N.E. 666, 341 
Ill. 520. 

(2) Damages, ho,wever, could not 
properly include any expense involv¬ 
ed in adapting building unlawfully 
encroaching over building line.—Ap¬ 
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peal of Phillips, 154 A. 238. 113 Conn. 
40. 

Boss of use of garage 

Where widening of a street inter¬ 
fered with a property owner’s use 
of his garage, which was built with¬ 
in his house, to such extent that 
garage could no longer be used for 
garaging purposes, property owner 
was entitled to compensation, al¬ 
though grrade was filled before erec¬ 
tion of garage, and damage was 
value that garage enhanced the 
house and not the monetary loss oc¬ 
casioned by garaging elsewhere.— 
In re Parkview (Gainsborg) Avenue 
in Borough of Bronx, City of New 
York. 14 N.Y.S.2d 651. 

Taking sidewalk space 

Damage from city's taking space 
set apart for sidewalks in widen¬ 
ing street is depreciation in abut¬ 
ting property's market value.—City 
of Tulsa V. Hindman. 261 P. 910, 128 
Okl. 169, 55 A.L.R. 891. 

Beplacement of ahrabbery 

Valuation of shrubbery on prem¬ 
ises, in fixing damages for taking 
land for highway purposes, should 
not be based on cost of replacing the 
same growths on adjacent premises. 
—Adams V. Commonwealth ex rel. 
State Highway Commission, 146 S. 
W.2d 7, 285 Ky. 38. 

Other matters considered 
[ (1) In determining the damages 

consideration may be given to the 
character of the improvement, its 
effect on the part of the tract not 
taken, including interference with 
access to the tract and the use to 
which It is devoted or reasonably 
adapted.—Smith v. Board of Com’rs 
of Wyandotte County, 214 P. 104, 
113 Kan. 244. 

(2) Abutting property owner, part 
of whose land was taken - for wid¬ 
ening highway, was not entitled to 
damages on account of paving, re¬ 
location, and greater use of road¬ 
way reconstructed entirely within 
limits of highway as It previously 
existed.—Tyler v. Town of Darien, 
162 A. 837, 115 Conn. 611. 

(3) Where part of a tract Is tali- 

en for widening a highway and the 
highway boundary is brought close 
to a house on the remainder of the 
tract, and the uses of the land tak¬ 
en immediately contemplated or rea¬ 
sonably to be anticipated would 
make the moving of the house far¬ 
ther back a reasonable way to con¬ 
serve the value of the property, the 
cost of such removal might be an 
element in determining the damages 
to be awarded.—^Andrews v. Cox, 17 
A.2d 507,127 Conn. 455. . 
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the remainder results, the damages are determined 
on the basis of the value of the land taken for the 
street widening.®# If a public easement already ex¬ 
ists in the land to be taken, no damages should be 
allowed for its present exercise.#^ 

Landowners may show that by the segregation of 
the part sought to be taken the remaining land will 
be left without a paved or graded street,®® but they 
cannot show as an element of specific damage the 
amount for which the property has been assessed 
for the improvement of the existing street, where 
the work was done by the municipality, since they 
recover this sum in the enhanced market value of 
their property.®® 

§ 146. Where Property Already Devoted to 
Public Use 

Where property already devoted to a public use Is 
taken so that such use cannot be continued by its owner, 
compensation consists of the value of the property taken. 

There seems to be confusion and even conflict 


in the authorities on the question of the measure of 
damage and the elements compensable when prop¬ 
erty already devoted to a public use is condemned 
for, or subjected to, some other public use. Where 
such property is actually taken so that it can no 
longer be devoted to its original purpose by its own¬ 
er, compensation consists of the value of the prop¬ 
erty so taken, and as to this there is no disagree¬ 
ment among the authorities.®^ It is where the prop¬ 
erty is merely burdened with an added use or dam¬ 
age results therefrom that conflict and confusion 
arises. Some apparent inconsistencies are due to 
the divergent constitutional or statutory provisions, 
so that in all cases such provisions should be con¬ 
sidered in connection with the particular case. 

A municipality taking over a local utility under 
the governing statute was held required to pay as 
compensation the value of the physical property tak¬ 
en and the going value of the utility, but not sev¬ 
erance damage for diminution in value of the com¬ 
pany’s property as a whole, of which the local utili- 


(4) Where additional adjacent 
land was condemned for Improving 
previously acquired highway, dam¬ 
ages to land not taken would ordi¬ 
narily be limited to damages caused 
by taking of additional land, in¬ 
cluding obstruction of Ingress and 
egress thereby and unsightly ap¬ 
pearance and obnoxious character of 
borrow pits thereon, without refer¬ 
ence to any damaging features of 
original location or construction of 
highway.—De Vore v. State High¬ 
way Commission of Kansas, 79 P.2d 
852, 148 Kan. 20. 

:Land not used at once 
Damages for land taken in widen¬ 
ing highway, as distinguished from 
fixing ultimate width, must be as¬ 
sessed once for all, not piecemeal, 
even though all land condemned is 
not at once opened or used for trav¬ 
el.—In re Appointment of Viewers, 
by Reason of Widening of State 
Highway Route No. 86, 158 A. 296, 
103 Pa.Super. 212. 

Bental values immaterial 

In determining damages for con¬ 
demning part of land for highway 
purposes, rental to various tenants 
was not material.—Pryor v. Lime¬ 
stone County, 134 So. 17, 222 Ala. 
621. 

Unenforceable promise by state 
Award based on unenforceable and 
indefinite promise by state that own¬ 
er of filling station might continue 
to use driveway after widening of 
street was held erroneous.—^In re 
State Highway Com'r, 239 N.W.-317, 
256 Mich. 165. 

Deduction of benefits in fixing com»* 
pensation see infra §$ 177-184. 
Expense caused by improvement aft 
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element of damage is discussed in¬ 
fra § 164. 

90. N.Y.—^In re Fourth Ave. in City 
of New York, 210 N.Y.S. 184, 125 
Misc. 133. 

Bnhanced value of remainder 
(1) Where constitution provides 
for “just compensation,” compensa¬ 
tion to owner of unimproved city 
block taken by city to widen ave¬ 
nue should be determined on basis 
of value of the strip taken, and not 
on basis of difference between val¬ 
ue of whole block or parcel front¬ 
ing on the avenue before the tak¬ 
ing and value of what remains after 
the taking which would improperly 
credit city with benefits to land not 
taken.—In re Fourth Ave. in City 
of New York, supra. 

<2) Deduction of benefits see in¬ 
fra §§ 177-184. 

91. Kan.—Glover v. State Highway 
Commission of Kansas, 77 P.2d 
189, 197, 147 Kan. 279, citing Cor¬ 
pus Juris. 

N.C.—^New Bern v. Wadsworth, 66 
S.B. 144, 151 N.C. 309. 
limitation of damages 

Compensation for consequential 
damages to abutting lands on widen¬ 
ing and changing the grrade of an 
existing street is limited to that 
caused by raising or lowering the 
surface of the part taken over and 
above the damage, if any, from 
changing the grade of the exist¬ 
ing street.—^In re Ft. Schuyler Road 
in City of New York, 204 N.Y.S. 161, 
209 App.Div. 25. 

90. Wash.—^In re Seward Parke 
' Ave., 166* P. 971, 96 Wash. 698— 
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In re NorthlaJee Ave., 165 P. 113, 
96 Wash. 344. 

93. Wash.—In re Seward Parke 
Ave., 165 P. 971, 96 Wash. 698—In 
re Northlake Ave., 165 P. 113, 96 
Wash. 344. 

94. U.S.—^U. S. V. Chicago, B. & Q. 
R. Co., C.C.A.Wis., 90 F.2d 161, 
certiorari denied 58 S.Ct. 33, 302 
U.S. 714, 82 L.Bd. 551—U. S. v. 
Chicago, B. & Q. R. Co., C.C.A. 

. Minn., 82 P.2d 131, 106 A.L.R. 942, 
certiorari denied 56 S.Ct. 957, 298 
U.S. 689, 80 L.Ed. 1408. 

Ark.—Cairo, T. & S. R. Co. v. Ar¬ 
kansas Short Line, 288 S.W. 715, 
172 Ark. 317. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Tarrant County Water Control & 
Improvement Dist. No. 1, 73 S.W. 
2d 55, 123 Tex. 432, answering cer¬ 
tified questions, Civ.App., 76 S.W. 
2d 147, and certiorari denied 55 S. 
Ct. 921, 295 U.S. 762, 79 L.Ed. 
1704. 

Wis.—^Wisconsin Power & Light Co. 
v. Public Service Commission, 261 
N.W. 711, 219 Wis. 104. 

Use of dam 

In proceedings under Code Civ. 
Proc. § 1240 subd 5, authorizing con¬ 
demnation by an Irrigation district 
under certain conditions of prop¬ 
erty appropriated to a public use 
by another irrigation district, to 
condemn the right to use a dam 
of another irrigation district for 
diversion of water, the measure 
of compensation would be the use 
value of the dam, since only the 
use of the dam was taken.—^Water¬ 
ford Irr. Dist. v. Trulock Irr. Dist.7 
194 P. 757, 60 Cal.App. 102. 
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y was a partes Under another statute, severance 
alue based on a reasonable return from the busi- 
less of the utility was held proper and adequate.^® 
n another case where a municipality sought to 
ondemn in part the right to construct and main- 
ain waterworks and sewerage system under city 
treets, it was held under the governing statute that 
lompensation should be paid not only for part of 
asement actually taken hut in addition for damag- 
s resulting as consequence of the taking.^^ Un- 
ler still another statute, it was held that a power 
company, whose power line right of way is taken in 
>roceedings to widen a county road, is entitled to 
Ln award for the reasonable value of the easement 
or the distance it is destroyed, the value of im¬ 
provements not removable, and the reasonable and 
lecessary expense of removing property which can 
)e salvaged.^* 

It has been held that a city constructing an ele- 
'“ated railroad must compensate an electric com¬ 
pany for the expense of removing and relocating 
ts poles and lines made necessary.^ S 


§ 147. - Taking Railroad Right of Way 

a. In general 

b. For street or highway 

c. For another railroad 

d. For telegraph or telephone lines 

a. In General 

On taking a railroad right of way, compensation in¬ 
cludes the value of the property actually taken. The au¬ 
thorities are not in accord on the question of recovery for 
eonsequentiai damages in such case. 

As in the case of the actual taking of other prop¬ 
erty, on condemnation of a railroad right of way 
for other proper public purposes, the railroad is en¬ 
titled to be paid the value of the property actually 
taken.i In addition thereto, some authorities hold 
the railroad entitled to the damages caused to the 
remainder of its property not taken.2 Others, how¬ 
ever, hold that consequential damage resulting from 
acts in the proper exercise of governmental author¬ 
ity are not elements to be considered as compensa- 
tion.3 Thus, it has been held that the railroad is 


B- Wis.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
261 N.W. 711, 219 Wis. 104. 

Qooal utility as entity 
(1) In Axing compensation to be 
>aid by municipality purchasing lo- 
:al electric utility, under statute 
providing that compensation be the 
;‘alue of property actually used and 
useful for conveniencoe of the pub¬ 
ic, the local entity must be treated 
Ls the unit and be awarded corn- 
sensation on basis of value as go¬ 
ng concern of property taken that 
LS ‘^actually used and useful for con- 
(renience of public,*' and measure 
2 f compensation cannot be increased 
}y electric company by taking cur¬ 
rent consumed by local utility from 
.ts high-tension line on theory that 
property taken over is only part of 
entire unit comprised of local dis¬ 
tributing systems, transmission 
lines, and generating plants.—Wis- 
2 onsln Power & Light Co. v. Public 
Service Commission, supra. 

C2) In such case, the municipality 
Ls not required to pay as part of 
compensation a proportional part of 
Overhead and maintenance costs of 
district of which municipality was 
a part, since these were not part 
of property acquired by municipal¬ 
ity.—Wisconsin Power & Light Co. 
V. Public Service Commission, supra. 

9®. Cal.—Southern California Edi¬ 
son Co. v. Railroad Commission 
Of California, 59 P.2d 808, 6 CaL 
2d 737. 

97. Miss.—City of Greenwood v. 
'Gwin, 121 So. 160, 153 Miss. 517. 

9a Tex.--Central Power Light 


Co. V. Willacy County, Civ.App., 
14 S.W.2d 102. 

99- N.T.—^NTew York & Queens Elec¬ 
tric Light & Power Co. v. City of 
New York, 224 N.Y.S. 664, 221 App. 
Div. 544. 

Beason for rule 

City, in constructing elevated rail¬ 
road, acted In proprietary capacity. 
—New York & Queens Electric Light 
& Power Co. v. City of New York, 
supra. 

1. U.S.—U- S. V. Chicago, B. & Q. 
R. Co., C.C.A.Wis., 90 P.2d 161, 
certiorari denied 68 S.Ct. 33, 302 

U.S. 714, 82 L.Bd. 651—U. S. v. 
Chicago, B. & Q. R. Co., C.C.A. 
Minn., 82 F.2d 131, 106 A.L.R. 942, 
certiorari denied 56 S.Ct. 957, 298 
U.S. 689, 80 L.Ed. 1408. 

Tex.—Missouri, K. & T. Ry. Co. of 
Texas v. Rockwall County Levee 
Imp. Dist. No. 3, Civ.App., 266 S. 
W. 163, reversed on other grounds 
297 S.W. 206, 117 Tex. 34. 
PLoodway easement 
On condemnation of a railroad 
right of way for a flood way ease¬ 
ment, compensation must be paid for 
the part of the right of way actually 
taken.—U. S. v. Chicago, B. & Q. R. 
Co.. C.C.A.Minn., 82 P.2d 131, 106 A. 
L.R. 942, certiorari denied 56 . S. 
Ct. 957, 298 U.S. 689, 80 L.Ed. 1408. 
Water control project 
In condemnation proceeding, wa¬ 
ter control and improvement district 
was held liable to railroad for road 
actually submerged by construction 
of lake and also dead ends of road 
between flood shore line of lake 
and points where proposed reloca¬ 
tion of road would intersect exist¬ 
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ing road, since use of dead ends for 
its accustomed purpose was de¬ 
stroyed and was therefore “taken" 
under constitution.—Chicago, R. I. 
& G. Ry. Co. V. Tarrant County Wa¬ 
ter Control & Improvement List. No, 

1. 73 S.W.2d 65, 123 Tex. 432, an¬ 
swering certified questions, Civ.App., 
76 S.W.2d 147, and certiorari denied 
55 S.Ct. 921, 295 U.S. 762, 79 L.Bd. 
1704. 

2. U.S.—^U. S. V. Chicago, B. & Q. 
R. Co., C.C.A.Wis., 90 P.2d 161, cer¬ 
tiorari denied 58 S.Ct. 33, 302 U.S. 

, 714, 82 L.Bd. 661—U. S. v. Chica¬ 

go, B. & Q. R. Co., C.C.A.Minn., 82 
F.2d 131, 106 A.L.R 942, certiorari 
denied 56 S.Ct. 957, 298 U.S. 689, 
80 L.Ed. 1408. 

SlemexLts of damage 
The United States was held lia¬ 
ble to railroad company for dam¬ 
ages from ice and wave action, sat¬ 
uration and silting, and expense of 
prevention and protection of tracks 
because of construction of dam flood¬ 
ing part of railroad's right of way. 
—U. S. V. Chicago, B. & Q. R. Co., C 
C.A.Minn., 82 F.2d 131, 106 A.L.R. 
942, certiorari denied 56 S.Ct. 957, 
298 U.S. 689. 80 L.Ed. 1408. 

3. Tex.—Chicago, R. I. & G. Ry. Co. 

V. Tarrant County Water Control 
& Improvement Dist. No. 1, 73 S. 

W. 2d 56, 123 Tex. 432, answering 
certified questions. Civ.App., 76 S. 
W.2d 147, and certiorari denied 
55 S.Ct. 921, 295 U.S. 762, 79 L. 
Ed. 1704—Missouri-K.-T. R. Co. of 
Texas v. Rockwall County Levee 

' Improvement Dist No. 3, 297 S- 
W. 206, 117 Tex. 34, reversing, 
Civ.App.. 266 S.W. 163. 
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not entitled to compensation for the cost of re¬ 
building and relocating the road,4 or for the in¬ 
creased cost of operating the road over the pro¬ 
posed relocation.5 Similarly, it has been held that 
the expenses of a railroad in -accommodating its 
roadbed to a levee plan are not a recoverable ele¬ 
ment on taking of part of the right of way.® 

' Elevated railroad franchise and property. On 
condemnation of a franchise to build, maintain, and 
operate an elevated railroad in the city streets, for 
purpose of valuation the franchise and right to oc¬ 
cupy the streets must be considered as a single enti¬ 
ty.*^ Such a franchise has no value where the rail¬ 
road has been operated at a loss with only a specu¬ 
lative prospect of it ever operating at a profit® 

On condemnation of an elevated railroad on a 
public street, the railroad is entitled to compensa¬ 


tion for the right to impair the easements of light, 
air, and access acquired from abutting owners.^ 
Compensation in such case should be measured by 
the full value of these easements only where the 
railroad is operated as a going concern with the 
right to use the street in perpetuity, and where such 
right has been terminated the amount of recovery 
is limited to the original cost of acquiring such 
easements.^® Where the franchise has been temai- 
nated, compensation for the elevated structure is 
based on its nuisance or junk value rather than on 
reproduction cost.^^ 

For canal or drainage ditch. Where a canal or 
drainage ditch is constructed over a railroad right 
of way, the railroad company is entitled to recover 
the value of the easement taken,!® but is not enti¬ 
tled to recover the expense of building a new bridge 
over the canal or ditch,!® although there is author- 


4. Tex.—ChlcaiTO. R. I. & G. Ry. Co. 

V. Tarrant County Water Control 
& Improvement Diet. No. 1, 73 S. 

W. 2d 55, 123 Tex. 432, answering 
certified questions. Clv.App., 76 S. 
W.2d 147, and certiorari denied 55 
S.Ct. 921, 296 U.S. 762, 79 L.Bd. 
1704. • 

& Tex.—Chicago, R. I. & G. Ry. Co. 
V. Tarrant County Water Control 
& Improvement‘Dist. No. 1, supra. 

0. Tex.—^Missouri-K.-T. R. Co. of 
Texas v. Rockwall County Levee 
Improvement Dist. No. 3, 297 S.W. 
206, 117 Tex. 34, reversing, Civ. 
App., 266 S.W. 163. 

7. N.Y.—In re Elevated Railroad 
Structures, etc., in East Forty- 
Second St., City of New Tork, 243 
N.Y.S. 666, 229 App.Dlv. 617, mod¬ 
ifying In re Forty-Second St. Spur 
of Manhattan Ry. Co. in City of 
New York, 216 N.Y.S. 2, 126 Misc. 
879. 

8. N.Y.—^In re Elevated Railroad 
Structures in Forty-Second St„ 
City of New York, 192 N.E. 188, 
265 N.Y. 170, afllrming 262 N.Y.S. 
973, 238 App.Div. 832, which af¬ 
firmed In re Forty-Second St. 
Spur, Borough of Manhattan, City 
of New York, 257 N.Y.S. 37, 143 
Misc. 129, following In re Elevated 
Railroad Structures, etc., in East 
42nd St., City of New York, 253 
N.Y.S. 743, 141 Misc. 565, and af¬ 
firmed Roberts v. City of New 
York, 55 S.Ct. 689, 296 U.S. 264. 
79 L.Ed. 1429—In re Elevated Rail¬ 
road Structures, etc., in Bast For¬ 
ty-Second St.,- City of New York, 
243 N.Y.S. 665, 229 App.Div. 617, 
modifying In re Forty-Second St. 
Spur of Manhattan Ry. Co. in City 
of New York, 216 N.Y.S. 2, 126 
Misc. 879. 

8, N.Y.-^In re Elevated Railroad 


Structures, etc., in East Forty- 
Second St., City of New York, 243 
N.Y.S. 665, 229 App.Div. 617, mod¬ 
ifying In re Forty-Second St. Spur 
of Manhattan Ry. Co. in City of 
New York, 216 N.Y.S. 2. 126 Misc. 
879. 

10. N.Y.—In re Elevated Railroad 
Structures in Forty-Second St., 
City of New York. 192 N.B. 1^8, 
265 N.Y. 170, affirming. 262 N.Y.S. 
973, 238 App.Div. 832, which af¬ 
firmed In re Forty-Second St. 
Spur, Borough of Manhattan, City 
of New .York, 267 N.Y.S. 37, 143 
Misc. 129, following In re Elevat¬ 
ed Railroad Structures, etc., in 
Bast 42nd St., City of New York, 
253 N.Y.S. 743, 141 Misc. 666, and 
affirmed Roberts v. City of New 
York, 56 S.Ct. 689, 295 U.S. 264, 79 
L.Ed. 1429—^In re Elevated Rail¬ 
road Structures, etc., in East For¬ 
ty-Second St., City of New York, 
243 N.Y.S. 665, 229 App.Div. 617, 
modifying In re Forty-Second St. 
Spur of Manhattan Ry. Co. in City 
of New York, 216 N.Y.S. 2, 126 
Misc. 879. 

iro valuatioxi apart from zlght to 
xnaixLtaiu structure 
On condemnation of elevated rail¬ 
road, easements of railroad to light, 
air, and access of abutting owners 
could not be valued as separate prop¬ 
erty distinct from right to main¬ 
tain elevated railroad.—In re Ele¬ 
vated Railroad Structures in Forty- 
Second St., City of New York, 192 
N.E. 188, 266 N.Y. 170, affirming 262 
N.Y.S. 973, 238 App.Div. 832, which 
affirmed In re Forty-Second St. Spur, 
Borough of Manhattan, City of New 
York, 257 N.Y.S. 37, 143 Misc. 129, 
following In re Elevated Railroad 
Structures, etc., in East 42nd St., 
City of New York, 253 N.Y.S. 743, 
141 Misc. 565, and affirmed Roberts 
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V. City of New York, 55 S.Ct. 689. 
295 U.S. 264, 79 L.Bd. 1429. 

Nature of right 

Rights acquired by elevated rail¬ 
road to impair access, light, and air 
appurtenant to abutting property In 
settlement of actions, and by pre¬ 
scription are no greater than rights 
acquired by condemnation.—^In re 
Elevated Railroad Structures, etc., 
in East Forty-Second St.. City of 
New York, 243 N.Y.S. 665, 229 App. 
Div. 617, modifying In re Forty- 
Second St. Spur of Manhattan Ry. 
Co. in City of New. Tork, 216 N.Y. 

S. 2, 126 Misc. 879. 

11. N.Y.—In re Elevated Railroad 
Structures in Forty-Second St., 
City of New York, 192 N.E. 188, 
265 N.Y. 170, affirming 262 N.Y.S. 
973, 238 App.Div. 832, which af¬ 
firmed In re Forty-Second St. 
Spur, Borough of Manhattan, City 
of New York, 257 N.Y.S. 37, 143 
Misc. 129, following In re Elevat¬ 
ed Railroad Structures, etc.', in 
East 42nd St., City of New Tork, *, 
253 N.Y.S. 743, 141 Misc. 565, and 
affirmed Roberts v. City of New 
Tork, 55 S.Ct. 689, 296 U.S. 264, 79 
L.Ed. 1429—In re Elevated Rail¬ 
road Structures, etc. in Bast For¬ 
ty-Second St., City of New York, 
243 N.Y.S. 665, 229 App.Div. 617, 
modifying In re Forty-Second St. 
Spur of Manhattan Ry. Co. in 
City of New York, 216 N.Y.S. 2, 
126 Misc. 879. 

12. U.S.-—Chicago, B. & Q. R. Co. 
V. Appanoose County, Iowa, 182 
F. 291, 104 G.C.A. 573, 31 L.R.A., 
N.S., 1117. 

13. U.S.—Chicago, B. & Q. R Co. v. 
Appanoose County, supra. 

Minn.—-Chicago, M. & St. P. R. Co. 
V. Minneapolis, 133 N.W. 169, 115 
Minn. 460, 51 L.R.A.,N.S., 236, Ann. 
Caal912D 1029. 
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ity to the contrary.i^ If the canal does not de¬ 
prive the railroad of the beneficial use of its right 
of way or property, the measure of damage is the 
diminished value for railroad purposes of the land 
caused by its use for drainage purposes.15 

h. For Street or Highway 

In some Jurisdictions the measure of damage for the 
taking of a railroad right of way for street or highway 
purposes is the diminution in value of the property for 
street uses without regard to necessary structural changes 
or expenditures made necessary by police regulations, 
in others it is held that the railroad is entitled to the 
value of the land actually taken together with all con¬ 


29 C.J.S. 

sequential damage to the residue by reason of inter¬ 
ference with its use. 

It has been held, as a general rule, that where a 
railroad right of way is appropriated for a street or 
other highway, the measure of compensation to the 
railroad company is the diminution in value of the 
property for railroad uses,^® and this has been held 
the true measure of damages without reference to 
necessary structural changes, or to such expendi¬ 
tures as the railroad company may be obliged to 
make in complying with police regulations in regard 
to street crossings,or constitutional or statutory 
reservations of power to alter or amend corporate 
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14. Ill.—Chicago Sanitary Dist. v. 
Chicago & A. R. Co., 108 N.K 312, 
267 Ill. 252. 

20 C.J. p 748 note 61. 

1& Tenn.—Nashville, C. & St. L. 
Ry. V. Middle Pork Obion Drain¬ 
age Dist. No. 6, Weakley County, 
261 S.W. 975, 149 Tenn. 490. 
Value of land immaterial 
Tenn.—Nashville, C. & St. t*. Ry. v. 
Middle Fork Obion Drainage Dist. 
No. 6, Weakley County, supra. 

1& Cal.—City of Dong Beach v. 
Pauli. 241 P. 549, 197 Cal. 467— 
City of Oakland v. Schenck, 241 P. 
545, 197 Cal. 456—People v. Tulare 
Packing Co.. 78 P.2d 763. 25 Cal. 
App.2d 717—City of Long Beach 
V. Wright, 25 P.2d 541, 134 Cal. 
App. 366. 

Ga.—State Highway Board of Geor¬ 
gia V. Georgia Railroad & Bank¬ 
ing Co., 171 S.B. 176, 47 Ga.App. 
652. 

Mich.—^In re Davison Ave- in City 
of Detroit, 227 N.W. 705, 248 Mich. 
621. 

Tex.—^Houston & T. C. Ry. Co. v. 
City of Houston, Civ.App., 41 S.W. 
2d 352. 

W.Va.—City of Welch v. Norfolk 
ft W. Ry. Co., 140 S.E. 839, 104 W. 
Va. 660. 

20 C.J. p 744 note 22. 

Sistlngnished from taking from in- 
divldnals 

Because of nature of interest in 
land acquired by city in opening 
street across railroad right of way, 
and right of public to construct 
stseet crossings when reasonably 
necessary, rule as to amount of com¬ 
pensation is different than in case 
of taking property of individual for 
like uses,—City of Oakland v. 
Schenck, 241 P. 645, 197 Cal. 456. 
Mode of determining 

In suit by a city to condemn ease¬ 
ment over a railroad’s right of way. 
the jury were not required to award 
the railroad company such a sum 
as would, at six per cent interest, 
produce an income sufficient to rep¬ 
resent the increased cost of certain 
construction necessitated by the con¬ 


demnation. but were merely required 
to consider the evidence thereon as 
bearing on the diminution in value 
of the use of the right of way.— 
Louisville &. N. R. Co. v. City of 
Louisville. 227 S.W. 160, 190 Ky. 
214. 

Sight of way taken 
Where city sought only easement 
across railroad right of vray for 
opening street, city was not bound 
to acquire and pay for fee, extent 
to which railroads’ right to use land 
was unduly diminished being only 
question.—City of Oakland v, 
Schenck. 241 P. 545, 197 Cal. 456. 

Several paro^ in strip taken 
Award of damages to electric rail¬ 
way company for loss caused by 
public interference with its use of 
right of way over land condemned 
for joint use as public street was 
properly made for entire strip, in¬ 
stead of dividing loss proportionate¬ 
ly between several parcels con¬ 
demned.—City of Long Beach v. 
Wright, 25 P.2d 541, 134 Cal.App. 
366. 

Value of fee not considered 
Cal.—City of Long Beach v. Wright, 
supra. 

Gra.—State Highway Board of Geor¬ 
gia V. Georgia Railroad & Bank¬ 
ing Co., 171 S.E. 176, 47 Ga.App. 
652. 

Difference In value between ex- 
elusive and joint use of right of 
way. 

Cal.—^People v. Tulare, 78 P.2d 763, 
25 Cal.App.2d 717. 

Ga.—State Highway Board of Geor¬ 
gia V. Georgia Railroad & Bank¬ 
ing Co., 171 S.E. 176, 47 Ga.App. 
652. 

Ky.—Louisville & N. R. Co. v. City 
of Louisville, 227 S.W. 160, 190 
Ky. 214—^Louisville & N. R. Co. v. 
City of Louisville, 114 S.W. 743, 
131 Ky. 108, 24 L.R.A.,N.S., 1213. 

17. Cal.—City of Long Beach v. 
Pauli, 241 P. 649, 197 Cal. 467— 
City of Oakland v. Schenck, 241 P. 
545, 197 Cal. 466—^Black v. South-' 
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ern Pac. Co., 12 P.2d 981, 124 Cal. 
App. 321. 

Ga.—State Highway Board of Geor¬ 
gia v. Georgia Railroad & Bank¬ 
ing Co., 171 S.E. 176, 47 Ga.App. 
652. 

Tex.—Houston & T. C. Ry. Co. v. 
City of Houston, Civ.App., 41 S. 
W.2d 352. 

Wis.—Application of Kaiser, 174 N. 
W. 714, 171 Wis. 40. rehearing 
denied 176 N.W. 781, 171 Wis. 40. 
20 C.J. p 744 note 23. 

Beasou for mle 

"The expenses that will be incur¬ 
red by the railroad companies In 
making structural changes, such as 
filling the portion of the tracks be¬ 
tween the rails, .and two feet out¬ 
side, with planks, and other crossing 
changes, in • order that the railroad 
may be safely operated, necessarily 
result from the maintenance of a 
public highway, under legislative 
sanction, and must be deemed to 
have been taken into account by the 
railroad companies when they ac¬ 
cepted the privileges and franchises 
granted by the state. Such expenses 
must be regarded as incidental to 
the poUce power of the state.’’— 
City of Oakland v. Schenck, 241 P. 
545, 547, 197 Cal. 456. 

Chrade separation damages 

Grade separation damages may not 
be given in condemnation proceed¬ 
ings had in connection with taking 
of portions of railroad right of ways 
for street widening project.—In re 
Michigan Ave. from Roosevelt Ave. 
to Livernois Ave., 276 N.W. 897, 283 
Mich. 65. 

la Ind.—New York, C. & St. L. R. 
Co. V. Rhodes, 86 N.E. 840, 171 
Ind. 521. 

Tex.—^Houston & T. C. Ry. Co. v. 
City of Houston, Civ.App., 41 S. 
W.2d 352. 

W.Va.—City of Welch v. Norfolk & 
W. Ry. Co., 140 S.E. 839, 104 W. 
Va. 660. 

Wis.—^Application of Kaiser, 174 N. 
W. 714, 171 Wis. 40, rehearing de¬ 
nied 176 N.W. 781, 171 Wis. 40. 

20 C.J. p 744 note 23, p 745 note 25 
Cd] <2). 
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charters or franchises.!^ It has been held, howev¬ 
er, that under the foregoing rule, if the railroad is 
forced to abandon or remove any structure or side 
track in the highway location it is entitled to com¬ 
pensation for. such loss,20 as well as compensation 
for the cost of making such structural changes in 
its roadbed and track as are necessary to preserve 
the track for its former use,2i restricted in some 
cases to where there has been a longitudinal tak¬ 
ing as distinguished from a crossing.22 

In some jurisdictions the rule is laid down that 
where a street or other highway is established to 
cross a railroad right of way, the company is en¬ 
titled to all the damage that may be reasonably an¬ 
ticipated and ascertained,23 this consisting of com¬ 
pensation for the value of the land actually taken, 
the burden imposed on the company by the opening 
of the street, and the actual damage to the residue 
of the land by interference with its use, caused by 
the opening and operation of the street or high¬ 
way,24 and under this rule all expenses incurred in 
making the necessary structural changes which must 
necessarily continue in the future operation of the 
road should be included,26 together with the ex¬ 
pense of maintaining such changes.26 Some of 
these authorities, however, hold that the expense of 


maintenance is not recoverable,^*^ nor the expense 
of complying with police regulations.22 

In some jurisdictions, it is held that the fact that 
a railroad company is the owner in fee of land con¬ 
demned for a street makes no difference in the 
measure of compensation, since the railroad compa¬ 
ny has no right to use any land for other than rail¬ 
road purposes.29 It has also been held that if only 
a right of way for street purposes is taken without 
exclusion of the railroad therefrom, it is immaterial 
whether or not the railroad right of way is owned 
by it in fee.20 

Crossing gates, cattle guards, and flagmen. In 
many jurisdictions it is held that damages should 
ndt include the expense of crossing gates, as they 
are not structural changes in the track and are not 
a necessary part of crossing construction,2! and 
that the damages should not include the cost of 
fences, cattle, guards, and signboards which the 
railroad company is required to construct,22 nor the 
expense of maintaining flagmen or watchmen,23 nor 
of installing and maintaining electric bells at cross- 
ings,24 or other expenditures for crossing protec- 
tioh.25 In other jurisdictions, however, it is held 
that the expense of providing crossing gates, cattle 
guards, railroad signs, and other guards against 
accident, constitutes an element of damage to be 


19. Ind.—^Pittsburgh, C., C. & St. L. 
Ry. Co. V. Gregg, 102 N.E. 961, 
181 Ind. 42—New York, C. & St. 
L. R. Co. V. Rhodes, 86 N.E, 840, 
171 Ind. 521. 

W.Va.—City of Welch v. Norfolk & 
W. Ry. Co., 140 S.E. 839, 104 W.Va. 
660. 

20 C.J. p 745 note 25 [d] (2). 

20. W.Va.—City of Welch v. Nor¬ 
folk & W. Ry. Co., supra. 

21. W.Va.—City of Welch v. Nor¬ 
folk & W. Ry. Co., supra. 

20 C.J. p 745 note 25 [d] (1), (3). 

22. Cal.—City of San Gabriel v. 
Pacific Electric Ry. Co., 18 P.2d 
9^6. 129 CaLApp. 460. 

23. Mo.—^Franklin County v. Mis¬ 
souri Pac. Ry. Co., 210 S.W. 874, 
4 A.L.R. 133. 

24. La.—City of Shreveport v. Tex¬ 
as & P. Ry. Co., 161 So. 12. 182 
La. 36. 

20 C.J. p 745 note 24. 

26. Mich.—In re Elmhurst Ave. in 
City of Detroit. 204 N.W. 729, 231 
Mich. 563. 

20 C.J. p 745 note 25. 

Spanning underpass 
Where city sought to expropriate 
right of way across railroad tracks 
a.nd lands for extension of street, 
railroads, in addition to value of 
land taken, were entitled to damages 
.0 extent of cost incident to span¬ 


ning underpass, where advisable to 
protect other tracks across street. 
—City of Shreveport v. Texas & P. 
Ry. Co., 161 So. 12, 182 Da. 36. 
Owner of sidetrack 
Commercial corporation owning 
sidetrack- across which street is 
opened is entitled to cost of con¬ 
structing the crossing.—In re Elm¬ 
hurst Ave. in City of Detroit, 204 
N.W. 729, 231 Mich. 563. 

261. Md.—^Baltimore & O. R. Co. v. 

Baltimore, 56 A. 790, 98 Md. 535. 
Owner of sidetrack 
In a’ proceeding by city to open 
street across right of way of ter¬ 
minal railroad, on which was located 
sidetrack owned by commercial cor¬ 
poration, latter was entitled to com¬ 
pensation for cost of construction 
and maintenance of crossing.—^In re 
Elmhurst Ave. in City of Detroit, 
204 N.W. 729, 231 Mich. 563. 

27- N.J.—Hudson County v. New 
York Bay R. Co., 86 A. 381, 84 
N.J.Law 354. 

Keeping tracks in condition 

Railroad is not entitled to com¬ 
pensation for keeping tracks in con¬ 
dition at all times, it being its duty 
so to do.—City of Shreveport v. Tex¬ 
as & P. Ry. Co., 161 So. 12, 182 La. 
36. 

2a La.—City of Shreveport v. Kan¬ 
sas City Southern Ry. Co., 190 So. 
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404, 193 La. 277, certified Kansas 
City Southern R. Co. v. City of 
Shreveport, 60 S.Ct. 298, 308 U.S. 
621, 84 L.Ed. 519. 

29. Cal.—City of Long Beach v. 
Wright, 25 P.2d 541, 134 CaLApp. 
366. 

20 C.J. p 745 note 28. 

30. W.Va.—City of Welch v. Nor¬ 
folk & W. Ry. Co., 140 S.B. 839, 
104 W.Va. 660. 

31. Ky.—Louisville & N. R. Co. v. 
City of Louisville, 227 S.W. 160, 
190 Ky. 214. 

W.Va.—City of Welch v. Norfolk & 
W. Ry. Co., 140 S.E. 839, 104 W. 
Va. 660. 

20 C.J. p 745 note 29. 

32. Ky.—Louisville & N. R. Co. v. 
City of Louisville. 114 S.W. 743, 
131 Ky. 108, 24 L.R.A.,N.S., 1213. 

20 C.J. p 746 note 30. 

33. W.Va.—City of Welch v. Nor¬ 
folk & W. Ry. Co., 140 S.E. 839, 
104 W.Va. 660. 

20 C.J. p 745 note 31. 

34. Mo.—^Franklin County v. Mis¬ 
souri Pac. R. Co., • 210 S.W. 874, 
4 A.L.R. 133. 

35. Ind.—Pittsburgh, C., C. & St. 
L. Ry. Co. V. Gregg, 102 N.E. 961, 
181 Ind. 42. 

Ky.—Louisville & N. R Co. v. City 
of Louisville, 227 S.W. 160. 190 
Ky. 214. 
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considered in making the award likewise, the 
employment of flagmen.^"^ 

Increased cost of operation, and interruption of 
traffic. There is some conflict of authority as to 
whether the railroad company may recover for the 
interruption of traffic, or the increased cost of op¬ 
eration, caused by the establishment of a street or 
highway along its right of way, the rule being laid 
down in some jurisdictions that compensation should 
not include inconvenience to, or interference with, 
the traffic of the road,3S while in other jurisdictions 
it is held that the company is entitled to recover for 
the interruption of its business, and for the in¬ 
creased cost of its. transaction.39 Under the for¬ 
mer line of decisions, the increased risk in the phys¬ 
ical operation of the railroad caused by the opening 
of the street or highway is not to be taken into con¬ 
sideration.^® 

Possible future use. Damages based on possible 
future use of the right of way by the railroad is not 
recove rable.^i 

c. For Another Bailroad 

Generally on taking of a railroad riflht of'way for 
a crossing by another the measure of damage is the value 
of the land taken plus any additional expense created in 
the ordinary use of the road plus damage to the tracks 
and right of way resulting from the taking. 


It has been held generally that,, when the land 
of a railroad company is taken for a right of way 
of another company for a crossing, the measure of 
damages is the value of the land taken, plus any 
additional expense created in the ordinary use of 
the road, plus any other injury or damage to the 
tracks or right of way occasioned by the crossing 
and considered the natural, necessary, and proxi¬ 
mate cause thereof.^2 Hence, where one railroad 
company appropriates the right of way of another 
railroad, the measure of damages is the loss and in¬ 
convenience necessarily incidental to the reconstruc¬ 
tion and keeping in repair of that part of the first 
road which is occupied by the second,^^ excluding 
the loss resulting from mere competition.“*4 The 
first company is likewise entitled to damages for all 
actual or direct injuries resulting from a new and 
additional use to be made of its right of way.^S 

According to some authorities, the cost of con¬ 
structing the crossing,^® and of maintaining a cross¬ 
ing system, signals, signs, gates, and other neces¬ 
sary safety appliances,^or a watchman,^® is a 
proper element of compeasation. However, in some 
jurisdictions it has been held that no recovery can 
be had for the expense of maintaining a flagman or 
watchman at the crossing,^® nor for other addi¬ 
tional expenses caused by complying with statutory 
requirements.®® 


38. Kan.—^Kansas Cent. H. Co. v. 
Jackson County, 26 P. 334, 45 Kan. 
716. 

20 C.J. p 745 note 33. 

37. Mich,—^Detroit Park & Boule¬ 
vards Comrs. v. Detroit & C. G. 
T. J. R. Co., 61 N.W. 334, 91 
Mich. 291. 

20 C.J. p 746 note 34. 

38. Ind.—Pittsburgh, C., C. & St. D. 
Ry. Co. V. Gregg, 102 N.B. 961, 181 
Ind. 42—New York, C. & St. L. R. 
Co. V. Rhodes. 86 N.B. 840, 171 
Ind. 521. 

La.—City of Shreveport v. Kansas 
City Southern Ry. Co., 190 So, 
404, 193 La. 277, certiorari de¬ 
nied Kansas City Southern R. Co. 

V. City of Shreveport, 60 S.Ct. 298, 
308 U.S. 621, 84 L.Ed. 519. 

Tex.—^Houston & T. C. Ry. Co. v. 
City of Houston. Civ.App., 41 S. 

W. 2d 362. 

W.Va.—City of Welch v. Norfolk & 
W. Ry. Co., 140 S.E. 839, 104 W. 
Va. 660. 

20 C.J. p 746 note 35. 

39b Ill.—Chicago, B. & Q. R. Co. v. 
City of Naperville, 47 N.E. 734, 
166 111. 87. 

20 C,J. p 746 note 36. 

40b Ind.—New York, C. & St. L. R. 
Co. V. Rhodes, 86 N.B. 840, 842, 
171 Ind. 521. 


W.Va.—City of Welch v. Norfolk & 
W. Ry, Co., 140 S.E. 839, 104 W.Va. 
660. 

20 C.J. p 746 note 37. 

"Having accepted the privileges 
and franchises from the state and ac¬ 
quired its right of way subject to 
such right under said statute on the 
part of the state, it is not entitled 
to any compensation for the interrup¬ 
tion and inconvenience, if any, nor 
for increased expense nor increased 
risk, if any. nor for the expense and 
inconvenience of the railroad com¬ 
pany in complying with the re¬ 
quirements of said statutes at high¬ 
way crossings."—New York, C. & 
St. L. R. Co. V. Rhodes, supra. 

41. Tex.—^Houston & T. C. Ry. Co. 
V. City of Houston, Civ.App., 41 
S.W.2d 352. 

42. Ark.—Cairo, T. & S. R. Co. v. 
Arkansas Short Line, 288 S.W. 715, 
172 Ark. 317. 

43. Wash.—^Northern Pac. R. Co. v. 
Union Lumber Co., 137 P. 306, 76 
Wash. 563. 

20 C.J. p 746 note 39. 

Depreciation In valne 
Where one railroad company 
crosses the tracks of another, the 
compensation of the latter is not 
limited to nominal damages, as dis¬ 
cussed infra § 167, but it is entitled 
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to be compensated for such injuries 
as depreciate the value of its prop¬ 
erty.—Chicago & W. I. R. Co. v. 
Englewood Connecting R. Co., 4 N. 

B. 246, 115 Ill. 375, 66 Am.R. 173. 

44b U.S.—Omaha Horse R. Co, v. 
Cable Tramway Co., C.C.Neb., 32 
P. 727. 

20 C.J. p 746 note 40. 

45b Ark.—Cairo. T. & S. R Co. v. 
Arkansas Short Line, 288 S.W. 715, 
172 Ark. 317. 

20 C.J. p 746 note 41. 

46. Mich.—Toledo, A. A, & N. M. 

R. Co. V. Detroit, L. & N. R. Co., 

29 N.W. 600, 62 Mich. 564, 4 Am. 

S. R. 876. 

20 C.J. p 746 note 42. 

47. Kan.—Kansas Cent. R. Co. v. 
Jackson County, 26 P. 394, 45 Kan. 
716. 

20 C.J. p 746 note 43. 

4& Mich.—Flint & P. M. R. Co. v. 
Detroit & B. C. R. Co., 31 N.W. 
281, 64 Mich. 350. 

20 C.J. p 746 note 44. 

49b Ark.—Cairo, T. & S. R. Ca v. 
Arkansas Short Line, 288 S.W. 715, . 
172 Ark. 317. 

20 C.J. p 746 note 45. 

SO. Ark.—Cairo, T. & S. R. Co. v. 

Arkansas Short Line, supra. 

20 C.J. p 746 note 46. 
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The inconvenience to, or interruption of, a’com¬ 
pany’s business, is not an element to be considered 
in estimating damages nor is the increased lia¬ 
bility to accident by reason of the crossing a prop¬ 
er-element of damage.52 

Use or occupation of tracks. Where one railroad 
company is allowed by statute to appropriate the 
right to use the tracks of another company, it should 
make compensation for the use and wear and tear 
of the tracks of such company.53 

d. F9r Telegraph or Telephone Lines 

Compensation for constructing and maintaining tele¬ 
graph and telephone lines along a railroad right of way 
consists of the value of the land occupied by the poles 
plus the resulting decrease in value of the right of way 
for railroad purposes. 

The compensation which a telegraph or telephone 
company must pay for the right of constructing 
and maintaining its lines on a railroad right of way, 
aside from the value of the land actually occupied 
by the poles,is the amount of decrease in the val¬ 
ue of the use of such right of way for railroad pur¬ 
poses necessarily and reasonably resulting from its 
use by the telegraph or telephone company.55 The 
damages, however, are to be awarded as a unit, 
and the specific elements thereof should be consid¬ 
ered only as an aid in determining how much the 
value of the railroad right of way as a whole was 
injured by the erection and maintenance of the tel¬ 
egraph line as a whole.®® No recovery can be had 
for the value of the fee®*^ or the rental value of the 
portion of land taken for the poles and wires of the 
telegraph company,®® nor for the expense to the 


railroad company of acquiring and maintaining its 
right of way,®® although there are decisions to the 
contrary.®® 

The particular advantage which the telegraph or 
telephone company will derive from the use of the 
railroad’s right of way is not an element to be con¬ 
sidered. ®l 

Owner of fee. Where a telegraph line is con¬ 
structed over land which is already subject to a 
railroad right of way, the owner of the fee is en¬ 
titled to reasonable compensation for the added bur¬ 
den which is not affected by the possibility that the 
telegraph company will be ousted by the complete 
appropriation of the property by the railroad.®® 

§ 148. -Taking Street or Highway 

a. Rights of municipality or state 

b. Rights of abutting owners 

a. Rights of Municipality or State 

Under circumstances entitling a municipality to com¬ 
pensation for appropriation of a street, the money loss to 
the municipality Is the measure of damage. 

An appropriation by the state or federal govern¬ 
ment of the streets of a municipality or the rights 
therein under circumstances entitling such munici¬ 
pality to compensation, see supra § 130, the measure 
of damage is the money loss which falls on the mu¬ 
nicipality.®® Accordingly where appropriation of a 
street by the state necessitates relocation by the mu¬ 
nicipality of water mains, the proper measure of 
damages is the fair and reasonable expense of re¬ 
moval of the pipes and their reconstruction else- 


51. Mo.—Kansas City Suburban Belt 
IL Co. V. Kansas City, St. L. & 
C. K. Co.. 24 S.W. 478, 118 Mo. 
599. 

20 C.J. p 746 note 47. 

52. Ill.—Alton & S. R. Co. v. Van- 
dalia R. Co., Ill N.E. 531, 271 Ill. 
558. 

20 C.J. p 747 note 48. 

5& Mass.—Metropolitan R. Co. v. 

Quincy R. Co., 12 Allen 262. 

20 C.J. p 747 note 49. 

54. Ga.—Louisvillfe & N. R. Co. v. 
Postal Tel.-Cable Co., 85 S.E. 110, 
143 Ga. 331. 

20 C.J. p 747 note 61. 

55b U.S.—^Louisville & N. R. Co. v. 
Western Union Tel. Co., Ky., 249 
P. 385, 161 C.C.A. 359. 

20 C.J. p 747 note 52. 

68. U.S.—^Louisville & N. R. Co. v. 
Western Union Tel. Co., supra. 

57. Ill.—St. Louis & C. R. Co. v. 
Postal Tel. Go., 51 N.E. 382, 173 
Ill. 508. 

20 C.J. p 747 note 55. 


58. Tenn.—Western Union Tele¬ 

graph Co. v. Nashville, C. & St. 
L. R. Co., 237 S.W. 64, 65. 145 
Tenn. 85, certiorari denied Nash¬ 
ville, C. & St. L. Ry. v. Western 
Union Telegraph Co., 42 S.Ct. 382, 
258 U.S. 626, 66 L.Ed. 798. 

Season, for xnle 

*‘A railroad company has no such 
title to its right of way as authorizes 
it to permit the erection thereupon of 
a commercial telegraph line, alto¬ 
gether disconnected from railroad 
operation, for commercial purposes. 
7?herefore, to value a railroad's right 
to lease a right of way along its 
right of way to a telegraph com¬ 
pany for such purposes would be to 
value something that the railroad 
company did not have, and which 
could not possibly be taken from 
it.”—Western Union Telegraph Co. 
V. Nashville, C. & St. L. R. Co., su¬ 
pra. 

59. Tex.—Southwestern Tel. & Tel. 
Co. V. Gulf, C. & S. P. R. Co., Civ. 
App., 52 S.W. 106. 

20 C.J. p 748 note 56. 
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ea U.S.—Postal Telegraph-Cable 
Co. V. Northern Pac. R. Co., Wash., 
211 P. 824, 128 C.C.A. 350. 

20 C.J. p 748 note 57. 

61. Ga.—^Atlantic Coast Line R. Co. 
V. Postal Tel. Cable Co., 48 S.E. 
15, 120 Ga. 268, 1 Ann.Cas. 734. 

20 C.J. p 748 note 58. 

62. N.C.—Query v. Postal Tele¬ 
graph-Cable Co., 101 S.E. 390, 178 
N.C. 639, 8 A.L.R. 1290. 

63. U.S.—U. S. V. Wheeler Tp., C.C. 
A.Minn., 66 P.2d 977. 

Slowage rights 

Where lake had long been un¬ 
lawfully raised and township roads 
were poor, measure of township's 
damages on condemnation of flowage 
rights by United States was differ¬ 
ence between cost of maintaining at 
natural lake levels cheapest type of 
road it was township's duty to 
maintain, and cost of maintaining 
such road at increased levels fixed by 
treaties and condemnation.—^U. S. v. 
Wheeler Tp., supra. 
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/here in the most economical way and in the most 
Lvailable location.®^ 

b. Eights of Abnttizig Owners 

(1) Occupation or obstruction 

(2) Change of grade 

(3) Vacation, relocation, or change of 

route 

(1) Occupation or Obstruction 

As a general rule, damage to an abutting owner by 
reason of the construction of some public work on a 
street or highway is measured by the depreciation in the 
value of his property, which ordinarily is the difference 
in its value before and after the improvement. 

An owner of land abutting on a street or high¬ 
way on which a railroad or other public work is 
constructed is entitled to recover all the special 
damages resulting proximately to his property from 


the use to which such street or highway is put by 
the appropriating party, in addition to the value of 
his interest in the fee of the highway.®^ The dam¬ 
age recoverable is that suffered by reason of the 
added burden over and above the damage sustained 
from preexisting burdens.®® However, damages 
resulting merely from the fact that the presence of 
a railroad has changed the character of the street 
or neighborhood are not recoverable,®*^ nor can 
unsightliness of poles carrying electric wires of an 
electric line over the highway,®® or mere personal 
inconvenience, annoyance, or discomfort caused by 
the operation of a railroad,®® be considered as el¬ 
ements of damage. 

Where there is another road parallel'to the one 
taken,or a parallel road is constructed by the 
appropriator,7i the measure of damages is the cost 
of putting such parallel road in as good condition as 


64, ^.T.—City of Little Falls v. 
State, 190 N.T.S. 807, 198 App.Div. 
488. 

Reason for mle 

(1) Right of city in streets has 
no market value not resting in con¬ 
jecture and speculation.—City of 
Little Falls v. State, supra. 

(2) In § 154 is a discussion of 
speculative damages as basis of re¬ 
covery. 

65. N.T.—^In re Board of Transpor¬ 
tation of City of New York, 26$ 
N.T.S. 806, 149 Misc. 147—Rain- 
fo^th V. City of New York, 183 
N.T.S. 629, affirmed Rainforth v. 
City of New York, 183 N.Y.S, 
956. 

20 C.J..p 748 note 62. 

Consequential damages generally see 
supra § 111. 

General or special damages see su¬ 
pra § 112. 

Injury from smoke, ashes, foul 
odors, noise, etc. see infra § 171. 
Interference with light, air, view 
and access see supra § 105. 
Occupation or obstruction of street 
or highway as ground for com¬ 
pensation see supra § 122. 

Risk of injury from lire see infra 
§ 170. 

Temporary occupation of street or 
highway see supra § 113. 

Closing of pennissive way 
In an action for damages against 
a railroad company from building an 
embankment on its right of way to 
elevate its tracks, the trial court 
properly excluded from the consider¬ 
ation of the Jury any question as to 
damages attributable to the closing 
of a way formerly used across the 
railroad right of way, such use be¬ 
ing only by acquiescence of the rail¬ 
road, the right remaining in the rail¬ 
road to close the way when neces¬ 


sary.—Holmes & Holmes v. Public 
Service Commission, 79 Pa Super. 
374. . 

Expense of alteration of building 

In considering damages from con¬ 
struction of steam railroad in street, 
reasonable expense of modifying 
manufacturing company’s building 
may be considered.—^Trustees of Cin¬ 
cinnati Southern Ry. Co. v. McWil¬ 
liams, 18 Ohio App. 225. 

Rapid transit subway 

(1) Right of abutter on street, 
taken for subway use, is limited to 
Support of -soil in its natural state 
and not with structures thereon.— i 
In re Board of Transp. of City of 
New York, 266 N.Y.S. 806, 149 Misc. 
147. 

(2) In such case abutting owners 
on street, in which subway with 
walls sufficiently strong to resist 

j thrust of abutting soil was built, are 
not entitled to damages for de¬ 
preciated value of such lands for 
lack of lateral support—In re Board 
of Transp. of City of New York, su¬ 
pra. 

(3) The measure of damages to 
abutting' owners from the construc¬ 
tion of a subway under Rapid 
Transit Act is the value of the fee 
taken, subject to the public ease¬ 
ment of passage, and both as to 
naked abutters and those who own 
the fee the amount measured in 
money of the physical injuries in¬ 
flicted, and those which with reason¬ 
able certainty will be inflicted, on 
the property by interference with 
lateral support through the proper 
construction and operation of the 
subway, including the rental value 
of the premises during the period, 
if any, while they are actually un¬ 
tenantable.—In re New York Rapid 
Transit R. Comrs., 90 N.B. 456, 197 
N.Y. 81, 36 L.R.A.,N.S., 647, 18 Ann. 
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Cas. 366, modifying 112 N.Y.S. 619, 
128 App.Div. 103. 

Unpaid paving assessment 
Damage to abutting property own¬ 
er from opening of pavement by tele¬ 
phone company could not reasonably 
be measured by amount of owner’s 
unpaid paving assessment, and ordi¬ 
nance providing such measure of 
amount of fee for opening pavement 
would for that reason be unreason¬ 
able and invalid, regardless of 
whether city had power to collect 
such damage for benefit of owner 
by exercise of police power.—Wis¬ 
consin Telephone Co. v. City of Mil¬ 
waukee, 270 N.W. 336, 223 Wis. 251. 
86, Ky.—Watson v. Chesapeake & 
O. Ry. Co., 56 S.W.2d 699, 247 Ky. 
135. 

Additional tracks 

Damages to property from con¬ 
struction of additional railroad 
'tracks and elevation of old tracks 
could be recovered only over and 
above damages resulting from tracks 
and structures already existing, 
when additions and elevations were 
made.—^Watson v. Chesapeake & O. 
Ry. Co„ supra. 

67. N.Y.—^Rainforth v. City of New 
York, 183 N.Y.S. 629, affirmed 183 
N.Y.S. 966. 

20 C.J. p 749 note 63. 

68. Ill.—^Illinois Power Co. v. Wle- 
land, 166 N.B. 272, 324 Ill. 411. 

09 , N.T.—Rainforth v. City of New 
. York, 183 N.Y.S. 629, affirmed 183 
N.Y.S. 956. 

20 C.J. p 712 note 85. 

TO. Ky.—^Louisville, etc,, R. Co. v. 
Hart County, 50 S.Wl 60, 20 Ky.L. 
1820. 

20 C.J. p 749 note 64. 

71. Tex.—St. Louis, etc., R. Co. v. 
Grayson County, 73 S.W. 64, 31 
Tex.Ciy.App. 611. 
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the appropriated road was at the time it was tak¬ 
en. 

Land plotted for street before opening. Where 
plottage of land for street purposes constitutes a 
substantial interference with the use of the land be¬ 
fore opening of the street although there can be 
no recovery by the owner until the taking is com¬ 
plete and the street is legally opened, on taking of 
such land for railroad purposes before opening of 
the street compensation to the owner is neverthe¬ 
less based on the value of the land before plot- 
tage.72 

Diminution in market value. The general rule is 
that the measure of damages of an abutting owner 
is the depreciation in the market value, for any use 
to which it may reasonably be put, of his property 
abutting on the street or highway where the rail¬ 
road or other public improvement is constructed 
and operated,*^2 and the amount of such damages 
should ordinarily be the difference between the fair 
value of the property before the appropriation of 
the street or highway to be used, or the contempla¬ 
tion thereof, and its value thereafter.74 The same 
rule applies where property is depreciated by a 
change in the use of the street.*^5 Some authorities 


calculate the depreciation from just before the time 
it becomes generally known that the improvement is 
to be made.*^® 

The general increase in value on account of the 
construction of the improvement may be added to 
the value of the property just before the construc¬ 
tion of such improvement.77 

Diminution in rental value as factor. The owner 
of abutting property injured by the construction of 
an improvement in the street may recover for dimi¬ 
nution in the rental value of the property,78 or such 
rental value may at least be considered in estimat¬ 
ing the diminution in the market value,79 and this 
rule applies, although the premises are occupied by 
the owner himself and are not held for rental pur¬ 
poses ;80 but there is authority to the contrary.®^ 
If the owner recovers damages measured by the 
entire value of the property, he is not entitled in ad¬ 
dition to the amount of the rental value.®2 

Value of property for particular purpose. The 
general rule is that evidence of the value of the 
abutting property for a particular purpose or use is 
not to be considered,®® except as such evidence tends 
to show the market value of the property.®^ 


72. Pa.—Hermann v. North Penn¬ 
sylvania R. Co., 113 A. 828, 270 Pa. 
551. 

Kerg'er of damaffes 
“When . . . appropriation takes 
place . . . ‘impairment of value* 
from . . . preliminary steps be¬ 
comes merged ... in the damages 
then payable; the matter being 
worked out practically, in assessing 
the damages, by simply ignoring the 
detrimental effect of the .plotting, 
and treating the value of the prop¬ 
erty as though there had been no 
such harmful results. [Thus] . . . 
wherever real estate, containing a 
previously plotted, but unopened, 
street, is taken by the right of emi¬ 
nent domain, the principles an¬ 
nounced . . . must apply, or we 
would have . . . feebly disguised 
confiscation ... to the benefit of 
the condemning corporation, which 
would pay for the land appropriat¬ 
ed at its impaired value, and then, 
when the actual opening occurred, 
collect damages for such impair¬ 
ment.’*—Hermann v. North Pennsyl¬ 
vania R. Co., 113 A. 828, 829. 270 
Pa. 651. 

73. Ohio.—^Trustees of Cincinnati 
Southern Ry. Co. v. McWilliams, 
18 Ohio App. 225. 

20 C.J. p 749 note 66. 

74i N.T.—^Rainforth v. City of New, 
York, 183 N.T.S. 629, affirmed 183 
N.Y.S. 956. 

20 C.J. p 760 note 67. 


lEatters not considered 
Damage is measured by the differ¬ 
ence in value of the property as it 
is with elevated railroad in the 
street and its value as it would be if 
railroad were removed, reduced by 
that part of the consequential dam¬ 
ages due to noise, vibration, unsight¬ 
liness of structure, and all matters 
other than the invasion of ease¬ 
ments of light, air, and access.— 
Rainforth v. City of New York, su¬ 
pra. 

75. Ill.—^Rockford, etc., R. Co. v. 
Keyt, 117 Ill,App. 32. 

Wis.—^Murdock v. Beloit, etc., R. 

Co., 132 N.W. 979, 147 Wis. 100. 
20 C.J. p 760 note 68. 

76. Ky.—Hutcherson v. Louisville & 
N. R. Co., 57 S.W.2d 12, 247 Ky. 
317—^Watson v. Chesapeake & O. 
Ry. Co., 36 S.W.2d 641, 238 Ky. 
31. 

Beoonstmction of railroad 

(1) Damages recoverable for re¬ 
construction of railroad track in 
street is sum representing decrease, 
if any, in market value, of property 
Just before it was generally known 
reconstruction was to be made, and 
fair market value after it is com- 
pleted.^Hutcherson v. Louisville & 
N. R. Co-., 57 S.W.2d 12, 247 Ky. 317. 

(2) Measure of damage for, rail- 
road*s building additional tracks and 
raising existing tracks in public 
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alley would be difference between 
market value of property just before 
it became generally known work 
would be done and after work was 
done.—^Watson v. Chesapeake & O. 
Ry. Co., 36 S.W.2d 641, 238 Ky. 31. 

77. Tex.—Pochila v. Calvert, etc., R. 
Co., 72 S.W. 255, 31 Tex.Civ.App. 
398. 

78. Wis.—Blesch v. Chicago, etc., R. 
Co., 43 Wis. 183. 

20 C.J. p 750 note 71. 

79. Ga.—Streyer v. Georgia South¬ 
ern, etc., R. Co., 16 S.E. 637, 90 
Ga. 66. 

20 C.J. p 751 note 72. 

80. N.Y.—^Woolsey v. New York El. 
R. Co., 30 N.E. 387, 31 N.E. 891, 
134 N.Y. 323, modifying 9 N.Y.S. 
133. 

20 C.J. p 751 note 73. 

81. Ill.—St. Louis, etc., R. Co. v. 
Haller, 82 Ill. 208. 

82. Mo.—Slattery v. St. Louis, etc., 
R. Co., 25 S.W. 521, 120 Mo. 183. 

20 C.J. p 751 note 75. 

83. N.Y.—Rumsey v. New York 
etc., R. Co., 30 N.E. 654, 133 N.Y. 
79, 28 Am.S.R. 600, 15 L.R.A. 618. 

20 C.J. p 751 note 76. 

84. Mass.—^Bailey v. Boston, etc., 
R. Corp., 66 N.E. 203, 182 Mass. 
537. 

20 C.J. p 751 note 77. 
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(2) Change of Grade 

The measure of damage to an abutting owner for in¬ 
jury caused by a change of grade is usually the difference 
in the value of his property before and after the improve¬ 
ment. 

Where a change of grade project on an existing 
street or highway involves the taking of additional 
land, compensation must, of course, be made there- 
for.*5 Where, however, the change in grade in¬ 
volves no taking of additional land, all that abutting 
owners can claim is to be made whole,provided 
that the damages resulting from the improvement 
are compensable, as discussed supra § 123. 

The measure of damages to an abutting owner 
caused by a change of grade of a street or highway 
is generally held to be the difference between the 
value of the abutting property before the change of 
grade and its value thereafter,®^ less, it has some¬ 
times been held, the amount the owner has had to 


pay for the improvement by way of assessment.®® 
Where, however, the work of grading and paving 
has been so done as to cause flood waters to be di¬ 
verted onto land, the measure of damage has been 
held to be the difference between the value of the 
property with the street graded and paved so as not 
to divert and impound the waters, and its value with 
the street graded and paved so as to divert and im¬ 
pound the waters causing the damage.®® 

Except as statute may provide otherwise,®® the 
damages arising from the change of the natural sur¬ 
face of a street to a legally established grade in¬ 
clude damages accruing to improvements placed on 
the land before the grade was established, as well 
as to the land itself.®^ 

In estimating damages depreciation in the rental 
value of the property may be considered,®® and as 
bearing on the question of the difference in value, 


S5. N.T.—Erie County v. Weber, 23 
N.Y.S.2d 1020, 175 Misc. 328. 
sa. Ky.—Board of Councilmen of 
City of Frankfort v. Brammell, 294 
S.W. 1076, 220 Ky. 132. 

€h»de and street as one improve¬ 
ment 

Lowering of grade and construc¬ 
tion of improved street on new grade 
constitute one improvement.—Board 
of Councilmen of City of Frankfort 
V. Brammell, supra. 

Partial oliaiige of grade 
Property owners are entitled to 
damages for change of grade of 
street in front of owners* property 
for eiiiiie width of street, notwith¬ 
standing only part of grade was 
changed and there was no alteration 
in grade of footwalk, where ordi¬ 
nance provided for grading of entire 
width and plan filed by city with 
board of viewers showed contemplat¬ 
ed complete grading for entire width. 
—Strausz v. City of McKeesport, 175 
A. 404, 316 Pa. 277. 

Parcel eonsldexed as unit 
Where a tract of land had been 
conveyed in one parcel to owner 
with a road running across it with 
right of user in public, the fee re¬ 
maining in landowner, and grade of 
road was changed causing damage to 
remaining property, land was to be 
regarded as one parcel for purposes 
of determining consequential dam¬ 
ages, if any, to landowner on change 
of grade, and hence where land was 
taken on one side of road in con¬ 
demnation proceedings by county, 
landowner was entitled to conse¬ 
quential damages to land on other 
side of road.—^Erie County v. Weber, 
23 N.T.S.2d 1020, 175 Misc. 328. 

87. Ark.—^Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1(>42. 

Conn.—^Bishop v. City of Meriden, 159 
A. 289, 114 Conn. 483. 


Ga.—Hall County v. Smith, 172 S.B. 
645, 178 Ga. 212—City of Atlanta 
v. Dinkins. 166 S.E. 429. 46 Ga 
App. 19—Muecke v. City of Macon, 
131 S.E. 124, 34 GaApp. 744. 

Me.—Simoneau v. Inhabitants of Liv¬ 
ermore Falls, 159 A. 853, 131 Me. 
165. 

Mich.—In re City of Detroit, 246 N. 

W, 61, 261 Mich. 278. 

Minn.—Berg v. Village of Chisholm. 

173 N.W. 423. 143 Minn. 267. 

Miss.—State Highway Commission 
V. Corley, 191 So. 119, 186 Miss. 
437. 

Neb.—Quivey v. City of Mitchell, 277 
N.W. 60, 133 Neb. 727. 

Pa—Costello v. City of Scranton, 
165 A. 670, 108 PaSuper. 573— 
Lynn v. Borough of Dunmore, 80 
PaSuper. 590—Sweeney v. City of 
Scranton, 74 PaSuper. 348—Cough¬ 
lin v. County of Luzerne, 32 Luz. 
L.Reg. 177. 

Tex.—City of Dublin v. Prim, Civ. 
App., 43 S.W.2d 317, error dis¬ 
missed—^Dallas County v. Barr, 
Civ.App., 231 S.W. 453. 

W.Va—^Peddicord v. Marshall Coun¬ 
ty Court, 3 S.E.2d 222—^Harvey v. 
City of Huntington, 136 S.B. 840, 
103 W.Vq. 186—Jones v. City of 
Clarksburg, 99 S.E. 484, 84 W.Va 
257. 

20 C.J. p 751 note 78. 

Original grade unreasonable 
The measure of damages in cases 
where the established grade is un¬ 
reasonable is the difference between 
the amount of damages which would 
have resulted to the property from 
the establishment of a reasonable 
and proper grade and that resulting 
from the grade actually established. 
—City of St Bernard v. Gohman, 10 
Ohio App. 402. 

Damage Horn earth slide 
Measure of damages for injuries 
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caused by earth sliding on regrading 
of street is difference between value 
of property before slide and its val¬ 
ue after that event.—Bingaman v. 
City of Seattle, 245 P. 411, 139 Wash. 
68 . 

Bight to lateral support 
The constitutional provision that 
private property shall not be taken 
or damaged for public use without 
just compensation does not impose 
on a public authority a different 
measure of liability for removal in 
construction of highway of lateral 
support of land abutting on highway 
than the liability imposed on per¬ 
sons in their private capacity.—^Ped- 
dicord v. Marshall County Court, W. 
Va., 3 S.E.2d 222. 

88. Ky.—^Board of Councilmen of 
City of Frankfort v. Brammell, 
294 S.W. 1076, 220 Ky. 132. 

89. Tex.—City of Brady v. Cox, 
Clv.App., 48 S.W.2d 511. 

90. Damage to buildings only 
Under Greater New York Charter 

§ 980, no matter how much land may 
be damaged for building purposes by 
a change of grade In the street, the 
owner is entitled to no damages, the 
basis for damages being injury to 
buildings only.—In re Ft. Schuyler 
Road in City of New York, 204 N.Y.S. 
161, 209 App.Div. 25—In re Sixteenth 
Street from Broadway to Mitchell 
Ave., Third Ward, Borough of Queens, 
In City of New York, 142 N.Y.S. 376. 

91. Mo.—^Markowitz v. Kansas City, 
28 S.W. 642, 125 Mo. 485, 46 Am. 
S.R. 498. 

20 CJ. p 752 note 79. 

98. Ark.—^Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1042. 

Pa.—^Lynn v. Borough of Dunmore, 
80 Pa.Super. 590. 

20 CJ. p 752 note 80. 
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various elements of specific, as distinguished from 
general, damage or injury may be considered, al¬ 
though they do not constitute independent elements 
of damage payable in addition to the depreciated 
value of the property.^^ this category fall such 
items of damage or injury as the loss of lateral sup¬ 
port caused by the lowering of the grade of the 
street,®^ the cost of a retaining wall when nec¬ 
essary to protect the property from further injury 
and fit it for use after the change of grade,^^ and 
other legitimate items essential to restoring the 
premises to their original condition with reference 
to the street.86 Where the cost of restoration is 
less than the depreciation in value, such cost is the 
measure of damages.^^ Where the grading is done 
by private landowners along the route, by authority 
and under supervision of the county, the measure 
of damages is the, same as where the grading is 
done by the county. 

For an injury to a leasehold estate the measure 
of damage is the amount of depreciation in the val¬ 
ue of the use for the unexpired term.^^ If the 
cost of restoring the leasehold to its condition be¬ 
fore the injury is less than such depreciation, then 


• § 148 

the cost of such restoration should be taken as the 
measure of damage.^ 

Where abutting owners are not entitled to dam¬ 
ages resulting from a lawful change in the grade 
of a street, see supra § 123, there can be no recov¬ 
ery for such damage because part of the land was 
taken for a purpose other than change of grade, 
under the rule that, where part of a tract is taken 
the damages compensable include that caused to the 
remainder not taken.2 

Whether benefits resulting from the improvements 
are to be deducted in ascertaining compensation is 
discussed infra §§ 177-184. 

(3) Vacation, Relocation, or Change of 
Route 

Where Injury to abutting owners by reason of the 
vacation or change of route of a street or highway is 
compensabie, the measure of damage is the resuiting de¬ 
preciation in the vaiue of the property. 

Where damage resulting from the closing of a 
street or highway or the relocation or change of 
route constitutes a compensable taking or injury, as 
discussed in § 126, the measure of damages to an 
abutting owner® or other person having a vested 
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Proof of value laddng 

Allowance of damages for reduced 
ceiling height, necessitated by raising 
floor to level of changed grade of 
street, is properly refused, in absence 
of evidence as to extent of injury 
in dollars and cents.—^Donaghey v. 
Lincoln, 287 S.W. 407, 171 Ark. 1042. 

93. Minn.—Berg v. Village of Chis¬ 
holm, 173 N.W. 423, 143 Minn. 267. 

Pa.—^Lynn v. Borough of Dunmore, 
80 Pa.Super. 590. 

Xacouvenienoe Immaterial 
The fact that property owners may 
have, had occasion to drive along side 
street intersecting with highway 
where grrade had been raised, and to 
endeavor to ascend dirt All across 
side street resulting from the change 
of grade, more frequently than other 
members- of the traveling public, 
would not be test of damages recov¬ 
erable for change of grade.—State 
Highway Commission v. Corley, 191 
So. 119, 186 Miss. 437. 

Particular elements considered in de¬ 
termining compensation see infra 
§S 159-176. 

94. Minn.—^Berg v. Village of Chis¬ 
holm, 178 N.W. 423, 143 Minn. 267. 

Pa.—^Lynn v. Borough of Dunmore, 
80 Pa.Super. 590. 

W.Va.—^Peddicord v. Marshall County 
Court, 3 S.R2d 222. 

96. Minn.—^Berg v. Village of Chis¬ 
holm, 173 N.W. 423, 143 Minn. 267. 
W.Va.—^Jones v. City of Clarksburg, 
99 S.B. 484, 84 W.Va. 257. 

90 r« T TRO 09 


96. Ark.—Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1042. 

Minn.—Berg v. Village of Chisholm, 
173 N.W. 423, 143 Minn. 267. 
W.Va.—^Jones v. City of Clarksburg, 
99 S.E. 484, 84 W.Va. 257. 

20 C.J. p 752, note 81. 

Element bearing on market value 
It has been said that, strictly 
speaking, such expenses are not re¬ 
coverable as such, but are evidence of 
elements in the • decrease in market 
value.—Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455—20 C.J. p 752 note 81 
[a]. 

Statutory right 

Right of property owner to dam¬ 
ages for expenses in adapting his 
land to changed grade of highway 
is creature of statute and not with¬ 
in constitutional requirement for pay¬ 
ment of compensation for taking 
property for public use.—^Bishop v. 
City of Meriden, 169 A. 41, 117 Conn. 
499. 

97. Minn.—^Berg v. Village of Chis¬ 
holm, 173 N.W. 423, 143 Minn. 267. 

20 C.J. p 752 note 83. 

98. Mo.—Grover v. Comet, 35 S.W. 
1143, 135 Mo. 21. 

O®. Neb.—Fair-Way Oil Co. v. State, 
272 N.W. 917, 132 Neb. 707. 

1. Neb.—^Pair-Way Oil Co. v. State, 
272 ’N.W. 917, 919, 132 Neb. 707, 
citing Corpus Juris. 

8. N.T.—New York Municipal Ry. 
Corporation v. Weber, 123 N.B. 68, 
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226 N.T. 70, modifying 166 N.T.S. 
542, 179 App.Div. 245. 

Laud taken for erection of wall 
V^iere the part of defendant’s land 
taken is used for the purpose of 
erecting on it one end of a retaining 
wall, which extends across the street, 
the land was not taken for the pur¬ 
pose of changing the grade of the 
street within the rule that where a 
part of a tract is taken the damages 
include the value of the land taken 
and damages accruing to the residue, 
and there can be - no recovery for 
damages for a change of grade.— 
New York Municipal Ry. Corporation 
V. Weber, supra. 

3. Ill.—^Department of Public Works 
and Buildings v. McBride, 170 N.B. 
295, 338 Ill. 347. 

Neb.—^Lowell v. Buffalo County, 230 
N.W. 842, 119 Neb. 776. 

N.Y.—In re Grade Crossing Com’rs 
of City of Buffalo, 206 N.Y.S. 103, 
210 App.Div. 328, motion for leave 
to appeal granted in part, 206 N.Y. 
S. 910, 211 App.Div. 840, and af¬ 
firmed 148 N.B. 727, 240 N.T. 612. 
20 C.J. p 752 note 85. 

Access to street presei^ed 
Where street was relocated, leav¬ 
ing narrow strip Intervening between 
westerly line of new street and prop¬ 
erty which abutted on old street, 
awarding damages to property own- 
,ers according to formula based on 
theory property was converted into 
interior lots without access to street, 
rather than actual damages, was Im- 
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interest in the way^ is the actual injury caused 
thereby, or, as frequently stated, the depreciation in 
the value of the property, or the difference between 
its value immediately before and after the vacation 
or relocation of the street or highway.^ Where 
such property has already' deteriorated in value by 
reason of the exercise of the right of eminent do¬ 
main damages must be assessed with reference to 
such deterioration on the exercise of the same pow¬ 
er by another corporation.® 

If a new road is built over the roadbed of an ex¬ 
isting highway, there can be no claim for the value 
of the land over which the highway runs.*^ Of 
course, if new or additional land be taken for the 
new street or highway the owner is entitled as dam¬ 
ages to the fair price thereof.® 


§ 149. Where Railroad Located 

Where part of one's property is taken for railroad 
purposes the measure of damage Is usually the difference 
in the fair market value of the entire tract before the 
taking and the fair market value of what remains there¬ 
after. 

The rules discussed in § 139 supra, to the effect 
that where part of a tract is condemned the owner 
is entitled to recover not only the value of the part 
taken, but also damages to the residue of the tract, 
and that the measure of damages is the difference 
between the fair market value of the entire tract 
before the taking and the fair market value of what 
remains after the taking, apply to the condemnation 
of land for railroad purposes.® 

The general rule being that railroad companies 
acquire by condemnation not the absolute fee but 


proper.—In re Old Third Ave., Bor¬ 
ough of Bronx, City of New York, 
270 N.T.S. 761, 241 App.Div. 13, ap¬ 
peal dismissed 193 N.R 291, 265 
N.Y. 503. 

scatters considered 

(1) Effect of change of road on 
buildings, their accessibility, and 
items of like character, may be con¬ 
sidered in determining damages to 
the land not taken.—^Department of 
Public Works and Buildings v. Mc¬ 
Bride, 170 N.B. 295, 338 Ill. 347. 

(2) Element of diversion of traffic 
from property could be considered in 
awarding compensation.—Cranley v. 
Boyd County, 99 S.W.2d 787, 266 Ky. 
569. 

4. Mo.—St. Louis, etc., R. Co. v. 
Hannibal Union Depot Co., 28 S.W. 
483, 125 Mo. 82. 

Tex.—St. Louis, etc., R. Co. v. Gray¬ 
son County, 73 S.W. 64, 31 Tex. 
Civ.App., 611. 

20 C.J. p 752 note 86. 

5- Ga.—^Hall County v. Smith, 172 
S.E. 645, 178 Ga. 212. 

Ill.—Gard v. Dolbeare, 223 IH.App. 
496. 

Ky.—Cranley v. Boyd County, 99 S. 

W.2d 737, 266 Ky. 569. 

Miss.—City of Jackson v. Wright, 
119 So. 315, 151 Miss. 829—Jackson 
V. Monroe County, 86 So. 769, 124 
Miss. 264. 

Neb.—Lowell v. Buffalo County, 342 
N.W. 452, 12 Neb. 194—Lowell v. 
Buffalo County, 230 N.W. 842, 119 
Neb. 776. 

N.Y.—In re Old Third Ave., Bor¬ 
ough of Bronx, City of New York, 
270 N.Y.S. 761, 241 App.Div. 13, 
appeal dismissed 193 N.E. 291, 265 
N.Y. 503. 

20 C.J. p 752 note 85 [a]. 

ISncnmbered road 

Where road prior to vacation peti¬ 
tion was impassable because it was 
crossed by an unbridged drainage 
jdltch, it was error to instruct that 


the measure of damages was the 
difference between what defendant’s 
lands would be reasonably and fairly 
'worth In the market with the road 
vacated and what they would be 
reasonably and fairly worth with 
the road restored to a condition suit¬ 
able for public travel and maintained 
as a public highway.—Gard v. Dol¬ 
beare, 223 I11.APP. 496. 

Sta'fentoxy restrictions 
Statutory provision relating to 
damage on account of relocation of a 
highway and restricting it to an 
amount exceeding damage from old 
highway when land reverts, does not 
apply where the relocation is on the 
same owner's land.—Burgess v. Brem¬ 
er County, 178 N.W. 389, 189 Iowa 
168. 

6. N, J.—Laing v. United New Jersey 
R., etc., Co., 25 A. 409, 54 N.J.Law 
576, 33 Am.S.R. 882. 

20 C.J. p 752 note 87. 

7. La.—Gill V. Louisiana Highway 
Commission, App., 153 So. 329. 

8. La,—Gill V. Louisiana Highway 
Commission, supra. 

9. Ark.—^Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, 181 Ark. 
626. 

Ky.—Louisville & N. R. Co. v. Hargis, 
20 S.W.2d 991. 230 Ky. 806—Him- 
lar Coal Co. v. Kirk, 6 S.W.2d 
480, 224 Ky. 383. 

Mo.—^Missouri Pac. R. Co. v. Omohun- 
dro, App., 39 S.W.2d 561. 

N.Y.—^New York Cent. R. Co. v. Ma¬ 
loney, 137 N,E. 305, 234 N.Y. 208, 
reversing 191 N.Y.S. 940, 199 App. 
Div. 937—^New York Municipal Ry. 
Corporation v. Weber, 123 N.B. 68, 
226 N.Y. 70, modifying 166 N.Y.S. 
542, 179 App.Div. 245—South Buf¬ 
falo Ry. Co, V. Kirkover, 68 N.E. 
366, 176 N.Y. 301. 

Pa.—^Baker v. Detrich, 110 A. 747, 
268 Fa. 76. 


Tenn.—^Lewisb-urg & N. R. Co. v. Dud¬ 
ley, 30 S.W.2d 278, 161 Tenn. 546. 
USarket value of land taken.—Lou¬ 
isville & N. R. Co. V. R. E. E. De 
Montluzin Co., 116 So. 854, 166 La. 
211 . 

Basis of detemnlning value 

The value of strip of land contain¬ 
ing spur track for use as an Indus¬ 
trial track to serve one existing in¬ 
dustrial property and such other 
properties along the line as might 
•require service In the future should 
be fixed by considering what price 
would be agreed on by railroad com¬ 
pany desiring but not compelled to 
buy, and an owner willing but not 
compelled to sell, as respects dam¬ 
ages for railroad’s taking strip of 
land containing track.—^New Dells 
Lumber Co. v. Chicago, St. P., M. & 
O. Ry. Co., 276 N.W. 632, 226 Wis. 
614, rehearing denied 277 N.W. 678, 
226 Wis. 614. 

Use to which land put 
Damages should be measured by 
the use to which the land is applied. 
—Parrish v. Wichita Palls, R. & Ft. 
W. Ry. Co., Tex.Civ.App., 224 S,W. 
205. 

TaUsg right of way 
In proceeding by lumber company 
against railroad to assess damages 
for taking lumber company’s spur 
track right of way, the things for 
which allowance would be made were 
value of right of way acquired by 
railroad through proceedings, togeth¬ 
er with damages to such property as 
lumber company owned adjacent to 
street containing* right of way by 
reason of continuance, as distin¬ 
guished from removal of railway 
track.—^New Dells Lumber Co. v. 
Chicago, St. P., M. & O. Ry. Co., 276 
N.W. 632, 226 Wis. 614, rehearing 
denied 277 N.W. 673, 226 Wis. 614. 

Betrlxnent to land not to owner 
personally is considered.—^Barron v. 
United Ry. Co., 93 Pa,Super. 565, 
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only the right to use the lands taken, it is proper in 
fixing the compensation to estimate what value, if 
anything, will be left to the owner consistent with 
the enjoyment by the railroad company of its ease¬ 
ment in the lands yet if the right acquired is a 
perpetual easement, the presumption is that it will be 
exercised forever, and the compensation should be 
assessed on the basis of a permanent deprivation 
of the use of the land equivalent to the value of the 
land itself, if the whole is taken, or to the extent 
of the depreciation in the value of the whole if a 
part only is taken.^i 

. In accord with the rule stated generally in § 112, 
supra, injuries to the residue which may be con¬ 
sidered are those specially affecting the owner as 


distinguished from those suffered by the community 
generally from the operation of the railroad.^^ The 
damages recoverable include whatever of injury re¬ 
sults to the owner from the structure itself and 
such as is incidental to its use.^^ They also include 
such damages as may result from the particular 
manner in which the road is constructed, or the 
shape in which the residue is left.^^ The right of 
an electric railroad to change the motive power to 
steam may be considered in estimating the market 
value.^5 These elements of damage are really mat¬ 
ters going to determine the value of the property 
remaining after the taking and in no case can the 
damage allowed exceed the difference in value be¬ 
fore and after such taking.^® 


10. Cal.—Southern Pac. R. Co. v. 

San Francisco Sav. Union, 79 P. 

961, 146 Cal. 290, 106 Am.S.R. 36, 

70 L.R.A. 221, 2 Ann.Cas. 962. 

20 C.J. p 753 note 90. 

Items considered 

(1) In proceedinsT to acquire real- 
ty for municipal rapid transit rail¬ 
road, items of paving:, sewer, and pipe 
were compensable items of direct 
taking.—In re Board of TransiJorta- 
lion of City of New York, 2 N.T.S.2d 
864, 254 App.Div. 576. 

(2) In such case the cost of pav¬ 
ing one reserve parcel and of elec¬ 
trical service connection were com¬ 
pensable items of consequential dam¬ 
age.—In re Board of Transportation 
of City of New York, supra. 

(3) In estimating value of land to 
be condemned for railway, that de¬ 
fendant leased land to plaintiff for 
railway in expectation of using road¬ 
bed for railroad to defendant’s own 
property at expiration of lease should 
be considered.—Charles v. Big Sandy 
& C. R. Co., 129 S.B. 384, 142 Va. 512. j 
Jteserve parcel value 

In proceeding to acquire realty for 
municipal rapid transit railroad, no 
deduction from land value of damage 
parcel was allowable for reserve par¬ 
cel value, especially where reserve 
parcels, in so far as they furnished 
access, controlled estimate of conse¬ 
quential damage.—In re Board of 
Transportation of City of New York, 
2 N.Y.S.2d 864, 254 App.Div. 576. 

11. N.Y.—^Hudson, etc., R. Co. v. 

Wendel, 85 N.E. 1020, 193 N.Y. 166. 

20 C.J. p 753 note 91. 

Value of easement 

Usually law will not notice any dif¬ 
ference in value between easement 
for railroad right of way and fee 
title.—City of San Gabriel v. Pacific 
Electric Ry. Co., 18 P.2d 996, 129 
Cal.App. 460. 

12. Tenn.—Lewisburg & N. R. Co. v. 

Dudley, 30 S.W.2d 278, 161 Tenn. 

546. 

13. Ariz.—^Arizona Hercules Copper 


Co. V. Protestant Episcopal Church 
Corporation of Arizona, 190 P. 85, 
21 Ariz. 470. 

Ky.—Louisville & N. R. Co. v. Hargis, 
20 S.W.2d 991, 230 Ky. 806—Louis¬ 
ville & N. R. Co. V. Burnam, 284 
S.W. 391, 214 Ky. 736. 

Pa.—Barron v. United Ry. Co., 93 Pa. 
Super. 555. 

Va.—Pamplin v. Norfolk & W. Ry. 

Co., 98 S.E. 51, 124 Va. 254. 

20 C.J. p 753 note 92. 

Operation of road 

(1) “Generally speaking, every ele¬ 
ment arising from the construction 
and prudent operation of the road, 
which in an appreciable degree af¬ 
fects the market value of the prop¬ 
erty left, and is capable of ascer¬ 
tainment and estimation in dollars 
and cents, is properly to be taken in¬ 
to consideration.”—^Louisville & N. 
R. Co. V. Burnam, 284 S.W. 391, 393, 
214 Ky. 736. 

(2) Within the statute requiring a 
railroad to pay all damages arising 
from maintaining its road, “maintain¬ 
ing” includes elements of legal dam¬ 
ages following from the operation of 
trains as well as from the actual up¬ 
keep of the railroad.—Saltonstall v. 
New York Cent. R. Co., 130 N.E. 186, 
237 Mass. 391. 

Fxivate oarxler 

Where a mine condemns property 
and lays tracks for its private use, 
the principles applied to common 
carriers when acting in their private 
capacity should be adopted in fix¬ 
ing the liability of the mine for dam¬ 
ages to private property.—^Arizona 
Hercules Copper Co. v. Protestant 
Episcopal Church Corporation of Ari¬ 
zona, 190 P. 85, 21 Ariz. 470. 

Other partloiaar matters 

(1) In determining injury to land 
not taken for railroad right of way, 
manner of plowing necessitated, 
drainage, accessibility, and improve¬ 
ments made reasonably necessary are 
proper elements for jury.—Louisville 
& N. R. Co. V. Burnam, 284 S.W. 391, 
214 Ky. 736. 

1005 


(2) That the railroad owned ad¬ 
joining property which it had the 
right to use for switch yards and 
roundhouses, but had not done so, 
should be taken into consideration 
when determining defendant’s dam¬ 
ages, and the fact that the railroad to 
date had not used the property for 
such purpose could not be considered 
as a matter increasing defendant’s 
damages.—^Edgington v. Kansas City, 
M. & B. R. Co., 10 Tenn.App. 685. 
Benefits to landowner as a considera¬ 
tion see infra §§ 177-184. 

14. Ark.—^Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107, 181 Ark. 
626. 

Ky.—^Louisville & N. R Co. v. Hargis, 
20 S.W.2d 991, 230 Ky. 806. 

20 C.J. p 754 note 93. 

Dividing farm In parts 
Where condemnation for right of 
way divided farm in two parts, jury 
in assessing damages could consider 
condition of remaining land and in¬ 
convenience in crossing. 

Ark.—^Malvern & O. R. R. Co. v. 

Smith, 26 S.W.2d 1107, 181 Ark. 626. 
Ky.—Louisville & N. R. Co. v. Har¬ 
gis, 20 S.W.2d 991, 230 Ky. 806. 
Tex.—Clements v. Port Worth & D. 
S. P. Ry. Co., Clv.App., 7 S.W.2d 
895. 

Overflow 

That construction of railroad will 
cause lakes or depressions, and re¬ 
sult in overflowing land, should be 
considered on question of damages.— 
Clements v. Port Worth & D. S. P. 
Ry. Co., supra. 

Grade differences 

Award includes damages due to 
the construction and operation of the 
railroad on a grade different from the 
natural surface of the land.—^Pamp- 
lin V. Norfolk & W. Ry. Co., 98 S.B. 
51, 124 Va. 254. 

15. Pa.—Griesemer v. Oley Valley, 
R. Co., 13 Pa.Dist. 225. 

16. Ky,—Louisville & N. R. Co. v. 
Hargis, 20 S.W.2d 991, 230 Ky. 806. 
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A railroad may stipulate for any particular mode 
of construction or operation, and have an assess¬ 
ment of damages limited to such mode. In such a 
case, the owner is entitled to have considered dam¬ 
age resulting from change in the mode of construc¬ 
tion or operation.!'^ 

§ 150. Where Water Rights Taken or In¬ 
jured 

The measure of damage to the owner for the ap- 
propriation, diversion, or poflution of the waters of a 
stream or other body of water, or for the taking or 
diminishing of a water power, is the resulting deprecia¬ 
tion in value of the affected land. 

As discussed in §§ 116 and 118 supra, the appro¬ 
priation, diversion, or pollution of the waters of a 
stream or other body of water is a taking for which 
compensation must be paid to riparian owners, and 
the measure of damages to a riparian owner for 
such appropriation or diversion,^8 or pollution, 
is the depreciation in the value of the land affected, 
or the difference in the value thereof before and 
after the taking or injury. 

Where, under the valid appropriation of a limit¬ 
ed quantity of water for a canal, claimant's damag¬ 
es are ascertained and paid, claimant is thereby 


paid for only the water taken and is entitled to ad¬ 
ditional compensation where, by a still further res¬ 
olution, all the water is appropriated for canal pur¬ 
poses. Where, however, the company has effect¬ 
ed a complete appropriation of property by the lo¬ 
cation of its canal on lands or the appropriation of 
water rights to its use by the construction of works 
designed to effect a constant and continuous diver¬ 
sion or flooding back of waters, such lands or wa¬ 
ter rights are taken, the injury is then done, and 
the damages consist in the entire value of the prop¬ 
erty and are recoverable in one action.^i The tak¬ 
ing and appropriation in such case being lawful, the 
occupation or use of the property so taken or ap¬ 
propriated cannot be considered a continuing wrong 
for which successive actions will lie.22 

The measure of damages on the taking of land 
with appurtenant water rights is discussed supra § 
136. 

Land under water. On condemnation of land un¬ 
der water, the owner is entitled to the value there¬ 
of as compensation.^^ The value of such lands is 
predicated not only on the practicability of recla¬ 
mation by artificial means, but also on the likelihood 
of emergence of the land, in accordance with the 


3Bii3iaiiieeziieiit by xailroad excluded 
Compensation for land taken for 
railroad right of way should not ex¬ 
ceed difference between market value 
of entire tract immediately before 
and market value of remainder im¬ 
mediately after taking of strip, ex¬ 
cluding enhancement because of rail¬ 
road,—^Himlar Coal Co. v. Kirk, 6 S. 
W.2d 480, 224 Ky. 383. 

17- Ill.—Chicago, etc., R. Co. v. 
Cogswell, 44 IlLApp. 388. 

18. Colo.—Wiley Drainage Dist, v. 

Semmens, 250 P. 527, 80 Colo. 365. 
N.T.—^In re Public Beach in City of 
New York, 245 N.T.S. 121, 230 App. 
DJv. 407, affirmed In re Public 
Beach, Borough of Brooklyn, City 
of New York, 177 N.B. 138, 256 N. 
Y. 555, which answered certified 
questions In re Public Beach in 
City of New York, 246 N.Y.S. 824, 
231 App.Div. 759. 

Pa.—^Lewis v. Springfield Water Co., 
35 A. 187, 176 Pa.St. 237, 6 Del.Co. 
405. 

20 aj. p 756 note 2. 

Xttvatsioa of underground water 
The owners of land which overlay 
an underground water basin, but 
which also received surface irriga¬ 
tion from a creek, were not entitled 
to the total market value of their 
laud as damages resulting from mis¬ 
appropriation of water from under¬ 
ground basin by city, but were en¬ 
titled to d a ma ges only to extent thq t 


vegetation would not grow as abun¬ 
dantly by reason of the lower temper¬ 
ature of surface irrigation water and 
to extent that soil conditions were 
changed.—^Hillside Water Co. v. City 
of Los Angeles, 76 P.2d 681, 10 Cal. 
2d 677. 

Full injury 

Where Judgment of condemnation 
does not restrict appropriator to pro¬ 
jected use of hydroelectric plant; 
riparian owners must be allowed 
damages for full injury that may re¬ 
sult from impounding of waters.— 
East Bay Municipal Utility Dist. v. 
City of Lodi, 8 P.2d 532, 120 CaI.App. 
740. 

I Market ^ue of water right 

Market value of water priority sep¬ 
arate from land is not sole criterion 
of its value in ascertaining damage 
occasioned by its loss.—Wiley Drain¬ 
age Dist. V. Semmens, 250 P. 527, 80 
Colo. 365. 

Demand for water as factor 

Where municipality appropriates 
water rights for culinary purposes, 
value created by demand on market 
for water rights must be considered 
in determining damage sustained by 
owner of water rights by reason of 
the city's appropriation.—Shurtlelf v. 
Salt Lake City, 82 P.2d 661, 96 Utah 
21 . ' 

Availability of other water 
In determining value of water 
rights appropriated by city for culi¬ 
nary purposes, it was improper to 


consider that after the culinary wa¬ 
ter was taken Vater right owner 
could use other water substituted 
therefor, since to do so would com¬ 
pel water right owner to take in lieu 
of part of damage in money rights 
in such other water.—Shurtlelf v. Salt 
Lake City, supra. 

18. Mo.—Newkirk v. City of Tipton, 
App., 136 S.W.2d 147. 

20 C.J. p 756 note 3. 

20. N.Y.—^Hayden v. State, 30 N.E. 
961, 132 N.Y. 638—Pulton Light, 
etc., Co. V. State, 121 N.Y.S. 536, 
65 Misc. 263. 

121. Md.—Chesapeake, etc., Canal Co. 

V. Grove, 11 Gill & J. 398. 

9 C.J. p 1139 note 14. 

22. N.J.—^Lehigh Valley’ R. Co. v. 
McParlan, 43 N.J.Law 605. 

9 C.J. p 1140 note 15. 

23. N.Y.—^In re Roche's Beach, City 
of New York, 294 N.Y.S. 22, 250 
App.Div. 239—In re Water Front on 
North River in City of New York, 
219 N.Y.S. 353, 219 App.Div. 27. 

Basts of valuation 
Lands under water, taken by city, 
should be valued on assumption that 
piers could be shedded, although own¬ 
ers were not entitled to shed because 
not engaged in steam transportation. 

In re Water Front in Tompkins- 
ville, Borough of Richmond, City of 
New York, 220 N.YJ5. 18, 219 App.Div. 
382. 
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cycle of change which prevails in that section of 
the coast, with allowance for the fact that the same 
cycle of change, induced by violent storms and 
tides, may cause or tend to cause future submer¬ 
gence or destruction.^^ 

Wharfage rights. On appropriation of pier 
property and wharfage rights on the stream ad¬ 
joining, the owner is entitled to the value of the 
property or rights actually taken,^5 as well as the 
resulting depreciation to the property or plant of 
the owner using such pier and wharfage rights.^® 

Water power^ It is usually held that the meas¬ 
ure of damages for taking or diminishing a water 


power is the difference between the market value 
of the property before the power is affected and aft- 

erward.27 

§ 151 Flooding Lands 

Depreciation in the value of the land Is the measure 
of damage for flooding of land. 

As a general rule, the measure of damages for 
flooding lands is the depreciation in the value of 
the land, or stated otherwise the difference in val¬ 
ue of the land just before and after the imposition 
of the burden.^® If the entire land is submerged 
leaving nothing for the owner’s use, the market 


24. N.T.—^In re Hoche*s Beach, City 
of New York, 294 N.T.S. 22. 250 
App.DiV. 239. 

25. N.Y.—^In re Pier Old No. 49, 
East River, in City of New York, 
124 N.E. 148, 227 N.Y. 119, reversing 
in part and aiilnning in part 173 
N.Y.S. 320, 185 App.Div. 639—In 
re Bellevue Hospital Psychopathic 
Pavilion Site in City of New York, 
230 N.Y.S. 411, 132 Misc. 774. 

Value of pier sheddixig license 
A pier shedding license on permit 
granted in 1879, pursuant to L.1875 
c 249, “during the pleasure of this 
board,” was, in view of Xj.1871 c 674, 
creating the department of docks, to 
be revocable, so that the commission¬ 
ers, in proceedings to acquire wharf¬ 
age rights, even though the license 
was unrevoked, should have valued 
the pier as a shedded pier under a 
revocable license, and not as a shed¬ 
ded pier under an irrevocable license. 
—In re Pier Old No. 49, East River, 
in City of New York, 124 N.E. 148, 
227 N.Y. 119, reversing in part and 
affirming in part 173 N.Y.S. 320, 185 
App.I>iv. 539. 

Blements of yalne 

In proceeding by city of New York 
to acquire wharfage rights, where it 
appeared the city had taken the shed 
on a pier included in the proceeding 
and leased it to other parties, the 
owner thereof should be allowed the 
structural value of the shed, unless 
Included in .the pier value.—^In re 
Pier Old No. 49, East River, In City 
of New York, supra. 

26. N.Y.—In re Pier Old No. 49, 
East River, in City of New York, 
supra—^In re Bellevue Hospital 
Psychopathic Pavilion Site in City 
of New York, 230 N.Y.S. 411, 132 
Misc. 774. 

Property on opposite side of street 

(1) In proceeding by city of New 
York to acquire wharfage rights, it 
was held that where a coal company 
maintained its plant on one side of 
a seventy-foot water ffont street, 
on the other side of which was a 
bulkhead which the company used 


in connection with its plant, dam¬ 
ages should be allowed as for a loss 
sustained to the plant as a whole 
on condemnation of the bulkhead 
rights.—^In re Pier Old No. 49, East 
River, in City of New York, 124 
N.E. 148, 227 N.Y. 119, reversing in 
part and affirming in part 173 N.Y. 
S. 320, 185 App.Div. 539. 

<2) “Where wharfage and cranage 
rights included in city's grant of 
lands under water would not be con¬ 
tiguous to grantee's upland because 
of intervening street, [it was] held 
that, in appraising such rights on 
condemnation of lands by city, al¬ 
lowance must be made for necessity 
of construction of new physical 
bulkheads to make them available, 
for fact that they would no longer 
be appurtenant to upland, for ex¬ 
pense to which claimant would be 
subjected in erecting and maintain¬ 
ing new streets, and for expense in 
reorganizing location of units of 
grantee's plant to meet new water 
front situation.”—^In re Bellevue 
Hospital Psychopathic Pavilion, 230 
N.Y.S. 411, 132 Misc. 774. 

27. Kan.—^Piazzek v. Drainage Dist. 
No. 1 of Jefferson County, 237 P. 
1069, 119 Kan. 119. 

N.H.—Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 68 A 
L.R. 788. 

Pa.—^Lewis v. Springfield Water Co., 
36 A 187, 176 Pa. 237, 6 Del.Co. 
405. 

20 C.J< p 756 note 4. 

VxLdevelopea water power 
N.H,—^Emmons v. Utilities Power 
Co., 141 A 65, 88 N.H. 181, 58 A 
L.R. 788. 

Valuing water power 

(1) In the case of taking of wa¬ 
ter power in a torrential stream, 
the average ■ capacity exclusive of 
seasons of floods and freshet is used 
in arriving at value.—In re Tracy, 
16 N.T.S. 606, 62 Hun 619, 42 N.Y. 
St 62. 

(2) The amount of water that 
could be taken by the appropriator's 
improvement is the determining fac¬ 
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tor, not what was actually being 
taken at the time of recovery.— 
Leonard v. Village of Rutland, 28 A 
885, 66 Vt 105. 

(3) The cost of steam power to 
replace water power taken may b€ 
considered.—Leonard v. Village of 
Rutland, supra. 

Removal of mSUdanL 

Measure of damages for destruc¬ 
tion or removal of mllldam is dif¬ 
ference between value of mill prop¬ 
erty as going’concern before Its re¬ 
moval, and its value after removal. 
—^Piazzek v. Drainage Dist. No. 1 
of Jefferson County, 237 P. 1069, 119 
Kan. 119. 

2& U.S.—^Karlson v. U. S., C.C.A 
Minn., 82 F.2d 330. 

Me.—G-ilmore v. Central Maine Pow¬ 
er Co., 145 A 137, 127 Me. 522. 
N.H.—^Emmons v. Utilities Power’ 
Co., 141 A. 65, 83 N.H. 181, 58 AL. 
R. 788. 

Wis.—State v. Adelmeyer, 265 N.W. 

838, 221 Wis. 246. 

20 C.J. p 757 note 6. 

Flowage easement 

Measure of compensation for flow- 
age easements is the difference be¬ 
tween fair market value of land 
just before, and fair market value 
just after imposition of easement 
—^Karlson v. U. S., C.C.A.Minn., 82 
F.2d 330. 

Overflow as taking incorporeal right 
Where right to overflow another's 
land is taken, the measure of dam¬ 
ages is not the value of the land, 
an Incorporeal right and not the land 
being taken.—Central Illinois Pub¬ 
lic Service Co. v. Deterding, 162 N.E. 
865, 331 Ill. 277. 

Damage to municipality on taking 
of flowage rights over streets see 
supra S 148 a. 

Valuation as unit 
No rule exists for apportioning 
values of properties taken under 
Flowagte Act, which are capable. of 
development as single plant.—Em¬ 
mons V. Utilities Power Co., 83 N.H.. 
181, 141 A 66, 58 AL.R, 788. 
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value of the land is the measure of damage.29 If, 
however, a part only is taken, the extent to which 
the value of the land, as a whole, has depreciated 
is the measure of the damage.^® 

§ 152. Where Street or Highway Opened 

Where a street or highway is opened through a tract 
of land, the measure of damage is the value of the prop¬ 
erty taken plus the depreciation in value of the residue. 


Where a street or highway is laid out through 
a tract of land, the owner is entitled to compensa¬ 
tion not only for the value of the land actually tak¬ 
en, but also for the damage, if any, accruing to the 
remainder, as measured by the difference in the 
value of the entire tract before and after the tak- 
ingM Each case must be governed by its own 


Present condition of land 
Landowners altering physical sit¬ 
uation of their marsh lands by 
drainage operations have no Axed 
property rights in natural seasonal 
water levels before such operations, 
but are entitled to lands only in 
their present state, and hence are 
not entitled to compensation for im¬ 
pairment of such levels by fiowage 
resulting from state's construction 
and maintenance of dam for pur¬ 
pose of creating wild life refuge on 
marsh.—State v. Adelmeyer, 265 N. 
W. 838, 221 .Wis. 246. 

29. Ala.—Alabama Power Co. v. 

Carden, 66 So. 596. 189 Ala. 384. 
Me.—Gilmore v. Central Maine Pow¬ 
er Co.. 145 A. 137. 127 Me. 522. 

Injury to residue 

Where land is permanently sub¬ 
merged the measure of damages is 
the value of such land together with 
the depreciation in value of the re¬ 
maining land.—Southern Indiana 
Power Co. v. Miller. Ill N.E. 325. 
185 Ind. 35. 

Occasional use to owner immaterial 
That flooded land may occasional¬ 
ly be used by the owner fs immate¬ 
rial. he being entitled to full value 
of the land regardless of any bene¬ 
ficial use that exigency and permis¬ 
sion of appropriator may preserve 
for him.—^Tennessee Eastern Electric 
Co. V. Link. 6 Tenn.App. €17. 
Property once condemned 

Where a tract of land into which 
defendant railroad is alleged to 
have diverted water was condemned 
by a drainage district as a settling, 
basin, for which purpose it has since 
been used, and plaintiff in drainage 
proceedings received as damages the 
full value of the tract, he cannot 
recover for continuing and recurring 
damages, the present value of the 
tract having been absorbed in con¬ 
demnation proceedings, and dam¬ 
ages sued for not being for Injuries 
to the fee.—Lynch v. Chicago, R. I. 
St P. By. Co., 173 N.W. 53, 186 Jtowa 
733. 

Taldiig for drainage dfteli 
The general rule as to the ascer¬ 
tainment of damages in condemna¬ 
tion proceedings applies to the tak¬ 
ing of land for right of way by an 
irrigation district.—^Farmers’ Irr. 
Di^t. V. Calkixks, 176 N.W. 367, 104 
Neb. 19,6. 


3<K Ala.—Flnnell v. Pitts, 132 So. 
2. 222 Ala. 290—Alabama Power 
Co. V. Carden, 66 So. 596, 189 Ala. 
384. 

Me.—Gilmore v. Central Maine Pow¬ 
er Co., 145 A. 137, 127 Me. 522. 
Damage to entire tract is recover¬ 
able. 

Ala.—Pinnell v. Pitts. 132 So. 2, 222 
Ala. 290. 

Wis.—^F^itz V. Southern Wisconsin 
Power Co., 195 N.W. 321. 181 Wis. 
437. 

PTonadjacent land 

Land used for a ferry landing, 
across a river from land subjected to 
fiowage by the building of a dam, 
was improperly considered as part 
of the owner’s farm, in determining 
his damages.—^Pritz v. Southern Wis¬ 
consin Power Co., supra. 

31. U.S.—Brown v. Town of Bus- 
tis, D.C.Pla., 293 F. 197. 

Ala.—^Pickens County v. Jordan, 196 
So. 121, 239 Al€u 589—Pryor v. 
Limestone County, 134 So. 17, 222 
Ala. 621. 

Ark.—^Herndon v. Pulaski County, 
117 S.W.2d 1051, 196 Ark. 284, cer¬ 
tiorari denied 59 S.Ot. 148, 305 U. 
S. 642. 83 L.Ed. 414—Ross v. Clark 
County, 45 S.W.2d 31. 185 Ark. 1— 
Hempstead County v. Huddleston, 
31 S.W.2d 300, 182 Ark. 276. 

Cal.—^People by State Department of 
Public Works v. Marblehead Land 
Co., 255 P. 553, 82 Cal.App. 289. 
Conn.—Stock v. Cox, 6 A.2d 346, 125 
Conn. 405—^Munson v. MacDonald. 
155 A. 910, 113 Conn. 651—Toung 
V. Town of West Hartford, 149 A. 
205, 111 Conn. 27. 

Fla.—State Road Department of 
Florida v. Zetrouer, 142 So. 217, 
105 Fla. 650. 

Ga.—^McDuffie County v. Gunn, 177 
S.E. 363, 50 Ga.App. 198. 

Ill.—^Department of Public Works I 
and Buildings v. Hubbard, 1 N. | 
E.2d 383, 363 Ill. 99—^Department 
of Public Works & Buildings v. 
Caldwell, 133 N.E. 642, 301 Ill. 
242. 

Iowa.—Kemmerer v, Iowa State 
Highway Commission, 241 N.W. 
693, 214 Iowa 136—Randell v. 

Iowa State Highway Commission, 
241 N.W. 685, 214 Iowa 1—Welton 
V. Iowa State Highway Commis¬ 
sion, 233 N.W. 876, 211 Iowa 625 
—^Beal V. Iowa State Highway 
Commission, 230 N.W. 302, 209 
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[ Iowa 1308—^Kosters v. Sioux Coun¬ 
ty, 191 N.W. 993, 195 Iowa 214— 
Kukkuk V. City of Des Moines, 187 
N.W. 209, 193 Iowa 444. 

Ky.—^Adams v. Commonwealth ex 
rel. State Highway Commission, 
146 S.W.2d 7. 285 Ky. 38—Bailey 
V. Harlan County, 133 S.W.2d 58, 
280 Ky. 247—Leslie County v. Da¬ 
vidson, 110 S.W.2d 652. 270 Ky. 
70S —Perry County v. Riley, 104 
S.W.2d 1090, 268 Ky. 325—Com¬ 
monwealth V. Powell, 79 S.W.2d 
411, 258 Ky. 131—Franklin Coun¬ 
ty V. Bailey, 63 S.W.2d 622, 250 
Ky. 528—Commonwealth v. Combs, 
50 S.W.2d 497, 244 Ky. 204. 

La.—Louisiana Highway Commis¬ 
sion V. Guidry, 146 So. 1, 176 La. 
389—Gill V. Louisiana Highway 
Commission, App., 153 So. 329. 

Mich.—In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 530—City of 
Grand Rapids v. Barth, 226 N.W. 
690, 248 Mich. 13, 64 A.L.R. 1507. 

Miss.—^Mississippi State Highway 
Commission v. Hillman, 195 So. 
679, suggestion of error overruled 
198 So. 565—Mississippi State 
Highway Commission v. Smith, 
192 So. 448, 187 Miss. 613. 

Mo.—State ex rel. State Highway 
Commission v. Cox, 77 S.W.2d 116, 
336 Mo. 271, Quashing State ex 
rel. State Highway Commission v. 
Freehold Inv. Co., 52 S,W.2d 577, 
227 Mo.App. 335—State ex rel. 
State Highway Commission v. 
Baumhoff, 93 S.W.2d 104, 230 Mo. 
App. 1030—State ex rel. State 
Highway Commission v. Pope, 74 
S.W.2d 265. 228 Mo.App. 888. 

Mont.—^Lewis and Clark County v. 
Nett, 263 P. 418, 81 Mont. 261. 

N.J.—Sterner v. Nixon,* 185 A. 48, 
49, 116 N.J.Law 418, quoting Oor- 
pns Juris. 

Neb.—^In re Appropriation of Land 
for State and Federal Highways 
Nos. 11 and 81. 248 N.W. 94, 124 
Neb. 684. 

N.T.—In re Ft. Schuyler Road in 
City of New York. 204 N.Y.S. 161, 
209 App.Div. 25—In re Bainbridge- 
Unadilla Part 1, State Highway, 
Chenango County, 5 N.Y.S.2d 988, 
168 Misc. 407—^Board of Sup’rs of 
Herkimer County v. Beardslee, 252 
N.Y.S. 10, 140 Misc. 894. 

N.C.—^Elks V. Board of Com’rs of 
Pitt County, 102 S.E. 414, 179 N. 
a 241, 
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cussed infra § 153, may include future or prospec- 


EMINENT DOMAIN 


Okl.—Sweeney v. Dierstein, 41 P.2d 
673, 170 Okl. 566. 

Pa.—City of Philadelphia v. Crew- 
Levick Co., 122 A. 300, 278 Pa. 
218, error dismissed Crew Levick 
Co. V. City of Philadelphia, 46 S. 
Ct. 510, 268 U.S. 676, 69 L.Ed. 1151. 
R.I.—Reynolds v. State Board of 
Public Roads, 173 A. 125, 54 R.I. 
289—Frank W. Coy Real Estate 
Co. V. Pendleton, 123 A. 562, 45 
R.I. 477. 

Tenn.—Shelby County v. Dodson, 13 
Tenn.App. 392. 

Tex.—State v. Blair, Clv.App., 72 S. 
'W’.2d 927—State v. Lowrie, Civ. 
App., 56 S.W.2d 676—Hall v. Wil¬ 
barger County, Clv.App., 37 S.W.2d 
1041, affirmed Wilbarger County v. 
Hall, Com.App., 55 S.W.2d 797— 
Wilson V. Newton County, Civ. 
App., 269 S.W. 227. 

Wash.—In re Extension of Streets 
and Sewers by City of Seattle, 
197 P. 784, 116 Wash. 535—State 
V. Kelley, 182 P. 942, 108 Wash. 
245. 

W.Va.—Calhoun County Court v. 

Force, 146 S.B. 530, 106 W.Va. 581. 
Wis.—Leininger v. Highway Com¬ 
mittee of Pierce County, 268 N.W. 
368, 217 Wis. 61. 

Wyo.—Gillespie v. Board of Com’rs 
of Albany County, 30 P.2d 797, 47 
Wyo. 1. 

20 C.J. p 757 note 6—60 C.J. p 395 
notes 19, 20, 23. 

Stated otherwise 

(1) Owner of lot, a portion of 
which was condemned for use in 
laying out new street, is entitled to 
receive, not exact value of part tak¬ 
en, but difference between value of 
whole unaffected by improvement 
Bind value of remainder in light of 
Improvement, consideration being 
riven to incidental injury or benefit 
to part not taken, notwithstanding 
failure of statute so to provide.— 
A.aronson v. U. S., 79 P.2d 139, 65 
A.PP.D.C. 14. 

(2) Condemnee's damages may be 
computed either by adding value of 
and taken for highway and dam¬ 
ages to remaining part of tract and 
iubtraeting therefrom any special 
benefits, or by taking difference be- 
.ween reasonable market value of 
sntire tract before Improvement and 
ts reasonable market value there- 
.fter.—State ex rel. State Highway 
Commission v. Baumhofif, 93 S.W.2d 
■04, 230 Mo.App. 1030. 

hosixLg of old road 
Damage to landowner from dlscon- 
inuance of old road could not be 
onsidered in determining damages 
n condemnation for new highway, 
font.—State v. Hoblitt, 288 P. 181, 

87 Mont. 403. 
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W.Va.—State Road Commission v. 
Thomas, 138 S.E. 757, 103 W.Va. 
698. 

Market value not considered 
Damages cannot be measured by 
determining and comparing market 
values before and after taking, 
where benefits from improvement 
cannot be considered.—State v. Reid, 
185 N.E. 449, 204 Ind. 631, 86 A.L.R. 
1442. 

Part of house and lot taken 
Where portion of lot and house 
are appropriated for highway pur¬ 
poses, any marketable value of that 
portion of house and lot not appro¬ 
priated should be deducted from rea¬ 
sonable market value of whole lot 
at time of appropriation in deter¬ 
mining compensation to which own¬ 
er is entitled, although if that part 
of house and lot not appropriated 
has no appreciable market value, 
owner’s compensation should be de¬ 
termined as if entire house and lot 
had been appropriated.—Common¬ 
wealth, by State Highway Commis¬ 
sion, V. Begley, 88 S.W.2d 920, 261 
Ky. 812. 

Subsequent value greater than prior 

Landowner whose land was con¬ 
demned for highway purposes could 
not recover damages to remainder of 
land, unless reasonable market val¬ 
ue of remaining land was less than 
reasonable market value of entire 
tract before appropriation.—State ex 
rel. State Highway Commission v. 
Scheer, Mo.App., 84 S.W.2d 641, fol¬ 
lowed in 84 S.W.2d 643. 

Valuing part taken 
Value of land condemned for street 
purposes is fixed by determining val¬ 
ue of entire tract and giving portion 
taken its proportionate value there¬ 
of, unless portion taken has special 
uses.—Pillot V. City of Houston, Tex. 
Civ.App., 51 S.W.2d 79‘4. 

Effect of condemnation of other 
property 

Under requirements of “just com¬ 
pensation” for lands condemned for 
highways, the owner of each tract 
must be Justly compensated for the 
taking without regard to effect of 
the condemnation of land of other 
owners or its values at such time.— 
Pickens County v. Jordan, 196 So. 
121, 239 Ala. 589. 

ITonuse of land taken immaterial 

( 1 ) Compensation to landowners 
for public way is based on the full 
width taken, even though part of 
it is not constructed for travel.— 
Mahan v. Town of Rockport, 190 N. 
E. 810, 287 Mass. 34. 

( 2 ) County, on entering part of 
land designated on map and certiil- 
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cate duly recorded for highway pur¬ 
poses, was liable for compensation 
for entire strip designated, even 
though all of such strip was not 
used in construction of road.—^Penn 
Builders v. Blair Coun+v 153 a. 433, 
302 Pa. 300, 75 A.L.R. 850. 

(3) Time when taking is complete 
is discussed in § 135 supra. 

Property subject to easement must 
be valued as such.—Hawkes v. City 
of Philadelphia, 107 A. 747, 264 Pa. 
346. 

Extent of taking 

( 1 ) Where state appropriated strip 
from plaintiffs' property for road¬ 
way Itself and graded bank for addi¬ 
tional width to prevent sliding, court 
was justified in measuring compen¬ 
sation on basis of taking entire 
strip.—Blankenship v.- State, 295 P. 
480, 160 Wash. 514. 

( 2 ) Compensation to landowner 
for right of way for elevated street 
contemplated inclusion of land which 
might be covered by sloping Alls 
necessary to support street, hence, 
owner is not entitled to additional 
compensation therefor after original 
award.—Central Realty Co. v. City 
of Chattanooga, 89 S.W.2d 346, 169 
Tenn. 525. 

Consideration of benefits, is dis¬ 
cussed in § 179. 

Private road 

(1) Adequate compensation for 
land actually taken for construction 
of a private road must be paid.—^De- 
busk V. Riley, 289 S.W. 493, 154 
Tenn. 381—50 C.J. p 395 notes 19, 20. 

( 2 ) The fact that one of several 
applicants for a road over lands of 
another had a right of way granted 
by deed across such lands does not 
affect the right of the owner of the 
lands to damages in consequence of 
the opening of the road.—In re Pri¬ 
vate Road, 1 Ashm., Pa., 417. 

32. Miss.—State Highway Commis¬ 
sion V. Day, 180 So. 794, 181 Miss. 
708. 

33. Ark.—^Dowdle v. Raney, 147 S. 
W.2d 42. 

Value fixed without cousideratlou 
An attempt by county court to ap¬ 
propriate lands for new road by al¬ 
lowing property owners damages 
in the sum of one and one-half times 
the assessed value of the land was 
violative of statute providing that 
an owner who refuses to give a right 
of way or agrree on damages therefor 
shall have right to present claim to 
the county court.—^Dowdle v. Raney, 
supra. 

34i. Ark.—Herndon v. Pulaski Coun¬ 
ty, 117 S.W.2d 1051, 196 Ark. 1051, 
196 Ark.. 284, certiorari denied 159 
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tive injury which may reasonably be expected to 
result from any possible and legal use to which the 
property taken may be put. Thus compensation 
may be allowed for injury caused by establishing 
a new grade, including the cost of making the lot 
conform to such grade.^5 It is held, however, that 


while all pertinent facts bearing on value of the 
property before and after the improvement may be 
considered, the award of damages is not made as 
an assessment of a series of specific items, but a 
lump sum representing the difference in value of 
the land before and after the taking.^® 


S.ct. 148, 305 U.S. 642, 83 L.Ed. 
414. 

Idaho.—Palmer v. Highway Dist. No.' 
1, Bonner County, 290 P. 393. 394, 
49 Idaho 596, citing Corpus Juris. 
Ky.—B*ranklin County v. Bailey, 63 
S.W.2d 622, 250 Ky. 528. 

Me.—Boober v. Towne, 143 A. 176, 
127 Me. 332. 

Mo.—State ex rel. State Highway 
Commission v. Cox, 77 S.W.2d 116, 
336 Mo. 271, quashing State ex 
rel. State Highway Commission v. 
Freehold Inv. Co., 52 S.W.2d 577, 
227 Mo.App. 335. 

Mont.—Lewis and Clark County v. 

Nett, 263 P.,418. 81 Mont. 261. 
N.J.—Sterner v. Nixon, 185 A. 48, 

49, 116 N.J.Law 418, quoting Cor¬ 
pus Juris. 

N.Y.—In re Port Byron-Weedsport 
State Highway in Village of Port 
Byron, Town of Mentr, Cayuga 
County, 239 N.T.S. 578. 136 Misc. 
148. 

20 C.J. p 757 note 7. 

Bffect ou entire tract considered 
Ala.—^Hatter v. Mobile County, 145 

50. 151, 226 Ala- 1—McRea v. Ma¬ 
rlon County, 133 So. 278, 222 Ala. 
511. 

Iowa.—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 
444. 

Cost of relocating buildings 

(1) The fact that certain changes 
in property and in relocation of im¬ 
provements, within reasonable limi¬ 
tations, is rendered necessary by tak¬ 
ing of property for highway pur¬ 
poses may be considered in arriving 
at damages, but cost thereof should 
not constitute measure of such dam¬ 
ages.—^Mississippi State Highway 
Commission v. Smith, 192 So. 448, 
187 Miss. 613—Mississippi State 
Highway Commission v. Hillman, 
Miss., 195 So. 679, suggestion of er¬ 
ror overruled 198 So. 565. 

(2) Such cost cannot constitute 
measure of damages, since deprecia¬ 
tion must be taken into considera- 
ation.—^Mississippi State Highway 
Commission v. Hillman, supra—Mis¬ 
sissippi State High Commission, 181 
So. 719, 182 Miss. 518. 

farm acreage reduced 
As respects amount recoverable 
for farm land taken for highway | 
purposes, taking of farm property 
for highway purposes without own¬ 
er's consent reduces value of farm 
to a greater extent than land taken 
is worth per acre when attached to 
the farm.—^Luthi v. Iowa State High¬ 


way Commission. 276 N.W. 586, 224 
Iowa 678. 

Interference with access 
N.Y.—Delaware County v. Wakeman, 
6 N.Y.S.2d 166, 168 Misc. 644. 

Pa.—Puloka v. Commonwealth, 186 
A. 801. 323 Pa. 36. 

Back of cattle x>aS8 
N.Y.—Board of Sup'rs of Herkimer 
County v. Beardslee, 252 N.Y.S. 10, 
140 Misc. 894. 

Overflow of waters 
Me.—Boober v. Towne, 143 A. 176, 
127 Me. 332. 

N.Y.—In re Le Roy St. in City of 
Binghamton, 176 N.Y.S. 83, 188 
App.Div. 58. 

Tex.—^Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County V. Hall, Com.App., 
56 S.W.2d 797. 

Belaying pipes 

In proceeding seeking to take cer¬ 
tain lands for highway purposes, al¬ 
lowance of compensation for relay¬ 
ing pipe leading to a spring was 
proper.—^Nelson v. State Highway 
Board, 1 A.2d 689, 110 Vt. 44, 118 
A.L.R. 915. 

Bemoval of lateral support 
Damages by reason of the with¬ 
drawal of the lateral support should 
be considered in assessing damages. 
—Kukkuk V. City of Des Moines, 187 
N.W. 209, 193 Iowa 444. 

Separation of land by highway as 
causing damage may be considered. 
Ill.—^Department of Public Works 
and Buildings v. Hubbard, 1 N.E. 
2d 383, 863 IlL 99. 

Pa.—^Puloka v. Commonwealth, 185 
A. 801, 323 Pa. 36. 

Illnity of remainder 
Diminution in value of part of 
parcel of land not taken caused by 
the taking of another part of land 
through which traveled street ran 
could be considered when assessing 
damages for the taking, where en¬ 
tire land was adapted for use for 
university purposes.—Trustees of 
Boston University v. Commonwealth, 
190 N.E. 29, 286 Mass. 57. 

Matters not considered 

(1) Liandowner's damages should 
not be increased on account of loss 
of gratuitous privilege of using 
stock driveway sections established 
by government as passageway for 
live stock in going to and from sec¬ 
tions of land owned by such owner. 
—Gillespie v. Board of Com'rs of 
Albany County, 30 P.2d 797, 47 

Wyo. 1. 


(2) Landowner was not entitled to 
have jury consider estimates of dam¬ 
ages based on theory that without 
road owner would not be embar¬ 
rassed by public use of stock drive¬ 
way established by government.— 
Gillespie v. Board of Com’rs of Al¬ 
bany County, supra. 

(3) Where hedge constituted un¬ 
lawful fence because of height, loss 
of shade, windbreaks or nesting plac¬ 
es for birds, cannot be considered in 
damages.—^Department of Public 
Works and Buildings v. Hubbard, 1 
N.E.2d 383. 363 Ill. 99. 

Damage from unlawful use of high¬ 
way see infra § 153. 

35. N.Y.—In re Le Roy St. in City 
of Binghamton, 176 N.Y.S. 83, 188 
App.Div.. 58—^In re Putnam Ave. 
West in City of New York, 177 N. 
Y.S. 768, .108 Misc. 427—In re West 
231st Street in City of New York, 
177 N.Y.S. 634, 108 Misc. 341. 

Pa*—^Puloka v. Commonwealth, 185 
A. 801, 323 Pa. 36. 

20 C.J. p 757 note 8. 

However, it has been held not an 
element of damages for taking part 
of a vacant tract for opening a 
street that the natural surface of the 
remainder will be left several feet 
above the Intended street grade.— 
In re Sklllman Ave. in City of New 
York, 177 N.Y.S. 767. 

Bimits on. rule 

In assessing damages for the open¬ 
ing of a street, where it is necessary 
to remove earth or rock by an abut¬ 
ting owner to bring the property to 
the grade of the street, such owner 
is entitled to have deducted from the 
valuation of the property, in de¬ 
termining benefits, the cost of such 
removal as would have to be made 
in order to render the property avail¬ 
able for the best or most advan¬ 
tageous use, amd no more than that< 
—In re West 2313t Street in City of 
New York, 177 N.Y.S. 684, 108 Misc. 
341. 

36. Iowa.—Dean v. State, 233 N.W. 
36, 211 Iowa 143—Kosters v. Sioux 
County, 191 N.W. 993, 196 Iowa 
214. 

Miss.—Mississippi State Highway 
Commission v. Hlllipan, 19& So- 
565, overruling suggestion of error 
195 So. 679—^Mississippi State ‘ 
Highway Commission v. Smith, 19J 
So. 448, 187 Miss. 612—Mississippi 
State Highway Commission v- 
Hudgins, 181 So. 719, 182 Misar- 
518. 

Mo.—State ex rel. State Highway 
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Injury which is general'to the public and not spe¬ 
cial to the land not taken may not be considered.37 
Compensation cannot be recovered for failure so to 
locate the highway that the owner may reap the 
greatest pecuniary benefit from it^* Injuries 
which may arise from the opening of a neighboring 
street which has been laid out but which is not yet 
opened cannot be considered,®® and the fact that 
another street had many years before been laid out 
across the safne plat but never opened cannot be 
considered,for the damages should be assessed 
with reference only to the proposed opening.^^ In 
determining the damage to the residue, that traffic 
over an existing highway abutting the property will 
be diverted by the new street thereby injuring a 
business established on such highway is not an ele¬ 
ment for consideration.^® 

That the owner’s land is rendered less valuable 
by reason of destruction of a use which the owner 
had in adjoining land by way of forbearance is not 
to be considered in determining his damages.^® 

Where several streets are to be opened through 
the same property, one of which destroys its useful¬ 
ness for a particular purpose, the owner cannot be 
allowed damages therefor in each proceeding.**^ 

Easement only taken. It has been held that 


where only an easement is taken, the fact that the 
fee remains in the landowner must be taken into 
consideration, the entire fee or rental value not be¬ 
ing recoverable.*® However, a contrary result has 
been reached where an easement only was taken on 
the ground that the land is worthless so long as it 
is used as a street, the probability of the land re¬ 
verting being small.*® 

Material taken for construction. As discussed § 
109, supra, dirt taken from one’s land for construc¬ 
tion of a highway is compensable property, the own¬ 
er being entitled to the fair value thereof as com- 
pensation.*^ It has been held, however, that sand 
and gravel taken from the land for construction of 
the street or highway is incidental to the reasonable 
enjoyment of the easement creating no added bur¬ 
den on the fee retained by the owner, and hence 
is not an element to be considered as damages.*® 

Nonabutting owner. On opening a street in a 
city no compensation need be made for injury to 
lots not abutting on the street.*® 

Taking private way. As discussed § 105 supra, 
a private way cannot be, changed into a public 
road without compensation to the landowner, and 
the damages should have regard for, and be suffi¬ 
cient to cover aU the incidents of its condition.®® 


Commission v. Baumholf, 93 S.W.2d 
104, 230 Mo.App. 1030. 

Pa.—^Donahue v. Punxsutawney Boi> 
ough, 148 A. 41, 298 Pa. 77. 
“Everythlngr that affects the mar¬ 
ket value of the land left, result¬ 
ing from the taking of the strip and 
the construction of the road upon 
it, should he considered by the jury 
and . . . the manner In which the 
remainder of the land which is left 
must be plowed, its accessibility to 
^rarious pieces,' to roads, and to each 
Dther, the construction and mainte- 
lance of fences made reasonably nec¬ 
essary to enable the owner to have 
:hereafter as reasonable use and en- 
[oyment of the remainder as he had 
before the- taking, are all proper 
elements to be considered by the 
ury; yet the purpose of their con- 
iideratlon of such particulars is to 
irrive at awarding to the owner a 
'air compensation for the diminished 
’’alue of his remaining lands occa- 
lioned in such respects by the tak- 
ng."—Franklin County v. Bailey, 63 
!.W.2d 622, 629, 250 Ky. 528. 

AT. Ill.—^Department of Public 
Works and Buildings v. Hubbard, 
1 N.E.2d 383, 363 Ill. 99—Depart¬ 
ment of Public Works & Buildings 
V. Caldwell, 133 N.E. 642, 301 Ill. 
242. 

General aimoyaiice 
(1) In determining damages to 
md not condenmed for highway 


purposes, passing of automobiles, 
undesirable persons coming to prop¬ 
erty owner’s house, and the like, 
could not be considered.—Department 
of Public Works and Buildings v. 
Hubbard, 1 N.E.2d 383, 363 Ill. 99, 
(2) When part of property is tak¬ 
en for highway, consequential dam¬ 
ages solely because of increased 
traffic to be carried on highway and 
incidents of such traffic cannot be 
assessed.—State Highway Commis¬ 
sion V. Chatham, 161 So. 674, 173 
Miss. 427. 

BCental worry caused owner is not 
element of damage.—^Nagle v. Police 
Jury of Caddo Parish, 144 So. 425, 
175 La. 704. 

38. Conn.—^Martin v. Town of West 
Hartford, 105 A. 342, 93 Conn. 
86 . 

39. Pa.—Grugan v. Philadelphia, 27 
A. 1000, 158 Pa. 337. 

40. Pa.—In re Negley Ave., 23 A. 
221, 146 Pa. 456. 

41. Pa.—In re Negley Ave., su¬ 
pra. 

42. Cal.—City of Stockton v. Ma¬ 
rengo, 31 P.2d 467, 137 Cal.App. 
760. 

Injury to business as an element of 
compensation generally see § 162 
infra. 

43. La.—^Louisiana Highway Com¬ 
mission V. Giaccone, 140 So. 286, 19 
LaA-PP. 446. 


44. N.Y.—^Matter of Second and 

Third Sts., 163 N.T.S. 621, 98 

Misc. 716. 

45. U.S.—Karlson v. United States, 
C.C.A.Minn., 82 F.2d 330, 336, quot¬ 
ing Corpus Jtirls. 

Ind.—^Hagaman v. Moore, 84 Ind. 
496. 

Mich.—Custer Tp. v. Dawson, 144 N. 
W. 862, 178 Mich. 367. 

46. Tenn.—State of Georgia v. 
City of Chattanooga, 4 Tenn.App. 
674. 

47. La.—Booth v. Louisiana High¬ 
way Commission, 133 So. 169, 171 
La. 1096. 

Beplacement cost isunaterlal 
Property owner recovers only fair 
value of the dirt, i\ot the cost of 
replacing and retaining such dirt.— 
Booth v. Louisiana Highway Com¬ 
mission, supra. 

48. Cal.—^People v. Olsen, 293 P. 
645, 109 Cal.App. 523. 

49. Mass,—^Beale v. Boston, 43 N.E. 
1029, 166 Mass. 53. ' 

JO C.J. p 758 note 14. 

50. Me.—^Ford v. Lincoln County, 64 
Me. 408. 

Mass.—^Beals v. Inhabitants of 

Brookline, 139 N.E. 492, 245 Mass. 

20 . 

20 C.J. p 758 note 18. 

Easements against way 

(1) Existing easement reducing 
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The value of the existing way with reference to the 
cost of construction and state of repairs should be 
considered. 51 

Owner of dominant estate. Where a private 
street is burdened with an easement, the owTier of 
the dominant tenement is entitled to damages meas¬ 
ured by the difference in value of his property with 
the easement and its value after the taking.52 

§ 153. Prospective Damages 

a. Prospective increase in value 

b. Prospective injury 

a. Prospective Increase in Value 

A wholly speculative or prospective increase in the 
value of land to be appropriated cannot be considered in 
estimating damages; but in some jurisdictions the present 
enhancement of value due to the prospective improve¬ 
ment nvay be considered. 

While everything which actually enhances the 
present worth of the land which is to be appropri¬ 
ated may be considered in awarding compensation 
or estimating damages,®^ yet it has been repeatedly 
asserted that a wholly speculative or prospective in¬ 
crease in its value cannot be considered,5^ whether 
it is such as will result from the proposed improve- 
ment55 or from other causes.®® In some jurisdic¬ 
tions, however, the rule is qualified to the extent 
that while the possible increase in value on account 


of the proposed improvement cannot be considered, 
yet the present value of the tract of which the 
whole or a part is condemned may properly be tak¬ 
en into consideration even though such value is en¬ 
hanced by the prospective improvement for which it 
is condemned some of the cases hold that the 
present condition of the locality as to business and 
demand for property, and also any increase or de¬ 
velopment thereof that may reasonably be expected 
in the near future, in the natural course of events, 
may properly be considered.®® 

b. Prospective Injury 

4 

In condemnation proceedings, recovery may be had 
for present and prospective damages which may be 
known or reasonably anticipated; but only injuries capa¬ 
ble of ascertainment at the time of the construction of 
the improvement should be considered. 

In condemnation proceedings, a landowner is en¬ 
titled to recover for all damages, present and pro¬ 
spective, which may be known or may reasonably 
be expected to result from the construction and 
maintenance of the improvement in a proper and 
legal manner,®® since, as appears in § 327 infra, 
there cannot be successive proceedings. In the ab¬ 
sence of stipulation as to how the work is to be 
done, damages are assessed on the basis of the most 
injurious manner of construction,®® or use of the 
property,®i which is reasonably possible. However, 


value must be considered.—^Beals v. 
Inhabitants of Brookline, supra. 

<2> When private way taken for 
street contained sewer -and drain, 
in which abutting owners had ease¬ 
ments, the owner was not as mat¬ 
ter of law limited to nominal dam¬ 
ages, since, if possible elements of 
value should exceed cost of mainte¬ 
nance and show in him a valuable in¬ 
terest, he would be entitled to dam¬ 
ages to the extent of his loss.—Beals 
V. Inhabitants of Brookline, supra. 
51. Mass.—^Beale v. Boston, 43 N.£i. 

1029, 166 Ma^s. 53. 

20 C.J. p 758 note 19. 

59. N.T.—In re . West Tenth St., 
Borough of Brooklyn, City of New 
York, 196 .N.E. 30, 267 N.T. 212, 
modifying In re West Sixth Street 
and West Eighth Street, City of 
New York, 271 N.Y.S. 1080, 241 
App.Div. 881. 

53. 111.—^East St. Louis, etc., R. Co. 
v. Illinois State Trust Co., 94 N.B. 
149, 248 Ill. 559. 

20 C.J. p 761 note 49. 

Time as of which damages are esti¬ 
mated see infra § 185. 

54. Conn.—^Andrews v. Cox. 17 A.2d 
607, 127 Conn. 455. 

Va.—^Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 387. 

20 C.J. p 761 note 50. 


SSw Ohio.—City of Cincinnati v. 
Ziegler, 16 Ohio N.P., N.S., 169, af¬ 
firmed 24 Ohio Cir.Ct., N.S., 317, 35 
Ohio Cir.Dec. 50. 

20 C,J. p 762 note 51. 

56L Pa.—Cole v. Ellwood Power Co., 
65 A. 678, 216 Pa. 283. 

20 C.J. p 762 note 52. 

57. W.Va.—Chesapeake & O. Ry. 
Co, V. Allen. 163 S.E. 22, 111 W. 
Va. 481. 

20 C.J. p 763 note 53. 

58. Minn.—^Duluth, etc., R. Co. v. 
West, 53 N.Wv 197, 51 Minn. 163. 

20 C.J. p 763 note 64. 

59. Ariz.—State v. Dart, 202 P. 
237, 23 Ariz. 145. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 165. 

Okl.—State v. Adams; 105 P.2d 416. 
Pa.—Kerry v. West Penn Power Co., 
5 Pa.Dist. & Co. 741. 

20 C.J. p 763 note 55. 

Prospective ditni-nntlon. ia valus 
of plantation caused by expropriation 
of strip thereof for highway held 
recoverable as damages.—^Louisiana 
Highway Commission v. Guidry, 146 
So. 1. 176 La. 389. 

The anticipated damages, where 
part of a tract Is condemned, must 
be such as are reasonably incident 
to the construction or operation of 
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the work to be considered in award¬ 
ing compensation.—State v. Adams, 
Okl., 105 P.2d 416. 

Constznctioii. of drains 
Ill.—^Vette V. Chicago Sanitary Dist., 
103 N.E. 241, 260 Ill. 432. 

19 C.J. p 706 notes 41, 42. 

Land taken for railroad purposes 
Ind.—Chicago, etc., R. Co. v. Ader, 
110 N.E. 67, 184 Ind. 236. 

20 C.J. p 763 note 55 [a]. 

60. Ind.—Cleveland, etp., R. Co. v. 
Hadley, 101 N.E. 473, 179 Ind. 429, 
45 L.R.A.,N.S., 796. 

Future changes in Eprads 
The statute making a town, city, 
borough, or corporation liable to an 
adjoining landowner for changes in 
the grade of a highway is inapplica¬ 
ble to land taken for a highway by 
the highway commissioner pursuant 
to statute, and hence in the latter 
case, under proper circumstances, 
damages which will result from fu¬ 
ture changes in grade may be con¬ 
sidered.—Andrews V. Cox, 17 A.2d 
507, 127 Conn. 456, 

61. Cal.—^People v. Barnes, 47 P.2d 
850, 8 Cal.App.2d 185—^East Bay 
Municipal Utility Dist. v. City of 
Lodi, 8 P.2d 532, 120 Cal.App. 740. 

Conn.—^Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455. 
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only such injuries as are capable of ascertainment 
at the time of the construction of the improvement 
should be considered. 

An easement granted to a state highway commis¬ 
sion covers not only land taken, but the right to 
use the land for the purposes contemplated, and the 
grantor of the easement may recover for damages 
to adjacent property only where damages result 
from use of the highway in a manner that could not 
reasonably have been contemplated by the parties. 

A railroad company, by contractual stipulations 
in the instrument of appropriation of land for its 
right of way, may bind itself so to construct and 
maintain the railroad as to avoid inflicting damag¬ 
es which it otherwise might have the right to 
cause but, where the railroad company in the 
exercise of the power of eminent domain fails to 


stipulate in its agreement as to damages, the dam¬ 
ages must be assessed once for all, on the basis 
that the company will have the right to construct 
its works in any way it pleases, which is not neg¬ 
ligent or unlawful, and does not violate the rights 
of adjacent landowners, and to change the mode of 
construction at pleasure, without payment of fur¬ 
ther damages.®^ 

§ 154. Remote and Speculative Damages 

Damages, to be recoverable fn condemnation, must 
be direct and certain, or proximate, and not remote or 
speculative. 

The general rule is that damages for condemna¬ 
tion, to be recoverable, must be direct and certain, 
or jproximate, so that contingent, remote, imag¬ 
inary, speculative, or merely possible damages,®® 


Idaho.—Crane v. Harrison, 232 P. 
578. 40 Idaho 229. 

N.Y.—Board of Sup*rs of Herkimer 
County V. Beardslee, 252 N.Y.S. 
10. 140 Misc. 894. 
improper or nnlawfnl nsre 
In condemnation case, jury must 
not allow damages for improper or 
unlawful use of highway.—^Welton 
V. Iowa State Highway Commission, 
233 N.W. 876. 211 Iowa 625. 

62. Ala.—Pearson v. Central of 
Georgia Ry. Co., 110 So. 5, 215 Ala. 
239. 

Kan.—Loomis v. City of Augusta, 99 
P.2d 988, 155 Kan. 343. 

20 C.J. p 764 note 58. 

Remote and speculative damages see 
infra § 154. 

83. Okl.—Sweeney v. Dierstein, 41 
P.2d 673, 170 pkl. 666. 

84. Ind.—Cleveland, C., C. & St. 
L. Ry. Co. V. Smith, 138 N.B, 347, 
192 Ind. 674. 

55. Ind.—Cleveland. C., C. & St. L. 

Ry. Co. V. Smith, supra. 

Effect of statute 

In appropriating land for a rall- 
•oad right of way, the damages 
vhich will result from the construc- 
:ion of the improvements in the man- 
ler proposed, in view of Bums St. 
^nnot.1914 § 934 suhd 4, cannot be 
imited by testimony of a proposed 
>lan which the railroad company is 
lot bound by law or contract to 
larry out, or to maintain, if once in- 
itallcd.—Cleveland, C., C. & St. L. 
^y. Co. V. Smith, supra. 

18. U.S.—L. J. House Convex Glass 
Co. V. XT. S., 81 Ct.Cl. 661, certio¬ 
rari denied 56 S.Ct. 130, 296 U.S. 
611, 80 L.Ed. 433. 

Jolo.—^Wassenich v. City and Coun¬ 
ty of Denver, 186 P. 633, 67 Colo. 
456. 

Jonn.—^Andrews v. Cox, 17 A.2d 507, 
12T Conn. 455—Stock v. Cox, 6 A. 


2d 346, 125 Conn. 405—^Munson v. 
MacDonald. 155 A 910, 113 Conn. 
651. 

Hawaii.—Territory v. Honolulu 

Plantation Co., 34 Hawaii 859. 

Ill.—Super-Power Co. of Illinois v. 
Naffziger, 187 N.E. 510, 353 Ill. 
441—Department of Public Works 
and Buildings v. McBride, 170 N.E. 
295, 338 Ill. 347—Central Illinois 
Public Service Co. v. Deterding, 
162 N.E. 865, 331 Ill. 277—Illinois 
Power Co. v. Wieland, 165 N.B. 272, 
324 Ill. 411—Illinois Power & Light 
Corporation v. Cooper, 162 N.B. 491, 
322 Ill. 11 . 

Kan.—Loomis v. City of Augusta, 
99 P.2d 988, 151 Kan. 343. 

Ky.—Cranley v. Boyd County, 99 S. 

W.2d 737, 266 Ky. 669. 

Mo,—Tate v. State Highway Com¬ 
mission, 49 S.W.2d 282, 226 Mo. 
App. 1216. 

Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 

Mont. 95—^Lewis and Clark County 
V. Nett, 263 P- 418, 81 Mont. 261. 
Neb.—Gledhill v. State, 243 N.W. 
909, 913, 123 Neb. 726, quoting 
Corpus Juris—Stuhr v. City of 
Grand Island, 243 N.W. 80, 123 
Neb. 369, vacated on other grounds 
246 N.W. 461, 124 Neb. 285. 

N.Y.—In re Board of Water Supply 
of City of New York, 177 N.Y.S. 
852, 189 App.Div. 20, affirming 

Sands v. City of New York, 172 
N.Y.S. 16, 104 Misc. 427—In re City 
of New York, 274 N.Y.S. 133. 151 
Misc. 862. 

20 C.J. p 764 note 59. 

Prospective damages see supra § 153. 
Speculative increase in value see 
supra § 153 a. 

Coudemuation iuvolvlxig riparian 
rights 

(1) Claimed damage to riparian 
owner from government's raising of 
level of alleged nonnavlgable stream 
which lessened its attractiveness as 
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boating stream held too conjectural 
and uncertain.—Hose Island Co, v. 
U. S., D.C.Ky., 46 P. 2 d 802. 

(2) Damages are not allowable for 
possible breach in dam at future 
time.—^Rocheleau v. Consolidated Wa¬ 
ter Power & Paper Co., 206 N.W. 846, 
189 Wis. 290. 

(3) Collateral matters involving 
calculation of costs and profits are 
too remote for use in determining 
value of land condemned.—^Ringwood 
Co. V. North Jersey Dist. Water Sup¬ 
ply Commission, -143 A. 369, 105 N. 
J.Law 165. 

(4) In proceedings by United 
States to condemn part of railroad’s 
right of way, damages awarded on 
theory that raising of water would 
hold back natural flow of river’s 
tributaries, causing silt deposits and 
overflow which railroad’s embank¬ 
ments and bridges could not with¬ 
stand, based on substantial evidence, 
held Justified, and damages were 
“proximate” result of building dam, 
and not “remote" or "speculative."— 
U. S. V. Chicago, B. & Q. R. Co., C. 
C.A.W1S., 90 F.2d 161, certiorari de¬ 
nied 68 S.Ct. 33. 302 U.S. 714, 82 L. 
Ed. 551. 

(5) * Other cases applying rule.— 
In re Platte Valley Public Power & 
Irrigation Dist., 275 N.W. 693, 133 
Neb. 420—20 C.J. p 764 note 59 
Ed]. 

Bighwaiy or street purposes 

Ill.—Southern Illinois & K. R. Co. v. 

Johnson, 151 N.B. 553, 321 Ill. 187 

—Department of Public Works & 

Buildings v. Caldwell, 133 N.B. 

642. 301 Ill. 242. 

La.—^Harrison v. Louisiana Highway 

Commission, 186 So. 354, 191 La. 

839. 

Mich.—^In re Elmhurst Ave. In City 

of Detroit, 204 N.W. 729, 231 Mich. 

563. 
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such as the loss of speculative profits,®"^ or recov¬ 
ery in advance for torts which may be committed,®® 
will not be allowed. 

§ 155. Dixninution or Reduction of Damages 

Any fact tending to reduce the damages otherwise 
accruing to the owner, such as restriction on the ap- 
propriator's use of the property and reservation to the 
owner of some right therein, may be considered in as¬ 
sessing damages in condemnation; but damages cannot 
be reduced by a mere offer of privilege, or by the proba¬ 
bility that the appropriator will not fully exercise the 
rights acquired. 


Any fact which, by reason of the conditions upon 
which the property is taken, or the character of the 
improvement or the manner in which it is made, or 
the nature and situation of the property taken, or 
of the residue, tends to ameliorate, counteract, di¬ 
minish, mitigate, or reduce the damages otherwise 
accruing to the owner, may properly be considered 
in favor of the appropriator in the assessment of 
damages, although the benefit is not one necessarily 
accruing from the construction of the improve¬ 
ment.®® Thus the fact that the use sought to be 


Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 
Mont. 95. 

Ohio.—Morison v. City of Cleveland, 
17 Ohio Cir.Ct..N.S.. 427. 

Or.—Petition of Reeder, 222 P. 724, 
110 Or. 484. 

20 C.J. p 764 note 59 [a] ( 6 ), [f], 
[g]. 

Power line purposes 

(1) In proceedingr to condemn land 
for power line, possible damagres 
from removal of fence, trespass by 
company’s employees, unsightliness 
of tower and transmission line, and 
difficulty of settling claims with for¬ 
eign corporation, were held too re¬ 
mote and speculative.—^Illinois Pow¬ 
er & Light Corporation v. Peterson, 
153 N.E. 577, 322 Ill. 342. 49 A.L.R. 
692. 

(2) Jury, in estimating damages, 
could properly consider damage to 
landowner resulting from vehicles 
used in constructing power line, such 
matters not being speculative.—Tex¬ 
as Electric Service Co. v. Wells, Tex, 
Civ.App., 8 S.W.2d 705, error refused. 

(3) Other cases applying rule. 

Ga.—^McCrea v. Georgia Power Co., 

167 S.R 640, 46 Ga.App. 276. 

Ill.—^Illinois Iowa Power Co. v. 
Guest. 18 N.E.2d 193, 370 Ill. 160 
—Super-Power Co. of Illinois v. 
Naffziger, 187 N.E. 510, 353 Ill. 
441—Super-Power Co. of Illinois 
v. Sommers, 186 N.E. 476, 352 Ill. 
610—^Rockford Electric Co. v. 
Browman, 171 N.E. 189. 339 Ill. 
212—^East St. Louis Light & Pow¬ 
er Co. V. Cohen. 164 N.E. 182, 333 
Ill. 218—^Illinois Power Co. v. Wie- 
land, 155 N.B. 272, 324 III. 411— 
Illinois Power & Light Corpora¬ 
tion V. Peterson, 153 N.E. 577, 322 
111. 342, 49 A.L.R. 692—Illinois 
Power & Light Corporation v. 
Cooper, 152 N.B. 491. 322 Ill. 11 — 
Illinois Power & Light Corpora¬ 
tion V. Talbott, 152 N.E. 486, 321 
Ill. 538. 

Neb.—^Woodgate v. Central Nebraska 
Public Power & Irrigation Bist., 
292 N.W. 461. 

Bailroad pnxposes 

<1> Where city built new siding 
to compensate taking, possibility 
that railroad might not provide 


switching connections as valuable 
as before held too remote as dam¬ 
age to landowner.—Meisel Press 
Mfg. Co. V. City of Boston, 172 N. 
E. 356, 272 Mass. 372. 

(2) Decree' requiring railroad con¬ 
demning tunnel easement not to in¬ 
jure or disturb surface or improve¬ 
ments held to run with land; hence 
no item of speculative future dam¬ 
age based on such reservations 
should he included in damages al¬ 
lowed owners.—Missouri Pac. R. Co. 

V. Omohundro. Mo.App., 39 S.W.2d 
561. 

(3) Where defendant, while run¬ 
ning its trains and locomotives over 
a street opposite plaintiff’s salt vats, 
unlawfully cast over and on plain- 
tifTs land and salt vats great quan¬ 
tities of dirt, dust, and cinders, 
whereby the amount of salt produced 
by plaintiff was lessened in quan¬ 
tity, deteriorated in quality, and 
diminished in value, the damages are 
not too remote or speculative to jus¬ 
tify a recovery.—Syracuse Solar- 
Salt Co. V. Rome, W. & O. R. Co., 
60 N.Y.S. 40, 43 App.DIv. 203, af¬ 
firmed 61 N.E. 1135, 168 N.T. 650. 

(4) Other cases applying rule.— 
Southern Illinois & K. R. Co. v. 
Johnson, 151 N.E. 553, 321 Ill. 187 
—20 C.J. p 764 note 59 [aj (4), (7). 
TAegraph or telephone purposes 

W. Va.—Chesapeake & Potomac Tel¬ 
ephone Co. V. Red Jacket Consol. 
Goal & Coke Co., 121 S.E. 278, 95 
W.Va. 406. 

20 C.J. p 764 note 59 [ej [i]. 

67. La.—^Louisiana Highway Com¬ 
mission V. Guidry, 146 So. 1, 176 
La. 389. 

Neb.—Gledhill v. State, 243 N.W. 
909, 913, 123 Neb. 726, quoting 
Corpus Juris. 

Pa.—Regina v. Monroe County, 179 
A. 36, 319 Pa. 257. 

20 G.J. p 765 note 60. 

Market value as shown by profits of 
business see infra | 162. 

68 . Mo.—^Missouri Power & Light 
Co. V. Creed, App., 32 S.W.2d 783, 
transferred, see 30 S,W.2d 605, 
325 Mo. 1194. 

66 . N.Y.—In re Viaduct in East 
241st St. in Borough of Bronx, 
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City of New York, 239 N.Y.S. 477, ‘ 
228 App.Biv. 173. 

20 C.J. p 766 note 62. 

Deduction of benefits accruing from 
improvement see infra §§ 177-184. 
Deduction of tax and other liens see 
infra § 200 . 

Bad ooudition of property 
The value may be decreased by 
showing that the property is in a 
bad condition.—^Dupuis v. Chicago, 
etc., R. Co., 3 N.E. 720, 115 Ill. 97— 

20 C.J. p 766 note 62 [e]. 

Basements or restrictions 

(1) The fact that the title or right 
of the owner in the property is lim¬ 
ited by an easement, or restriction 
as to its use, may be considered in 
the computation of damages. 

Ill.—Illinois Cent. R. Co. v. Chicago, 
141 Ill. 509, 30 N.E. 1036. 

N.J.—^Napier Hat Mfg. Co. v. Essex 
County Park Commission, 164 A. 
484, 110 N.J.Law 213. 

N.Y.—In re Water Front in Tomp- 
kinsville, Borough of Richmond, 
City of New York, 220 N.Y.S. 18, 
219 App.DIv. 382. 

20 C.J. p 725 note 23. 

( 2 ) That adjacent owner had priv¬ 
ilege of mooring ships with portion 
of ship over claimant's lands under 
water held not to be easement re¬ 
quiring reduction in valuation of 
lands in condemnation proceedings.— 

In re Water Front on Upper -New 
York Bay, in Borough of Richmond, 
City of New York, 157 N.E. 911, 246 
N.Y. 1 , modifying In re Lands on 
Upper New York Bay in City of 
New York, 213 N.Y.S. 486, 216 App. 
Div. 204, and 214 N.Y.S. 234, 216 
App.DIv. 438, appeals dismissed In 
re Staten Island Proceeding, City of 
New York, 154 N.B. 589, 243 N.Y. 
522, reargument denied In re Water 
Front on Upper New York Bay in 
Borough of Richmond, City of New 
York, 159 N.B. 646, 246 N.Y. 549, and 
certiorari denied Greater New York 
Dock & Warehouse Co. v. Stapleton ■ 
Dock & Warehouse Corporation, 48 
S.Ct. '320, 276 U.S. 626, 72 L.Ed. 738. 

(3) The appropriator cannpt have 
the benefit of the release of an ease¬ 
ment over the landowner's property 
by a third person.—^Ross Highway 
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appropriated is a restricted or limited use and one 
which will still reserve to the owner some right in 
the property affected should be considered in as¬ 
sessing damages;’® and a stipulation entered into 
between the owner and the appropriator whereby 
some right or privilege is granted to the owner or 
reserved by him with reference to the property or 
its use may properly be considered in reduction of 
the compensation to which he would otherwise be 
entitled;’^ but the owner cannot be compelled to 


accept a mere offer by the appropriator to allow 
him certain rights and privileges or to do some act 
in his favor, in payment or reduction of compensa- 
tion.'’^ The probability that the appropriator will 
not exercise, or the fact that he has no present in¬ 
tention of exercising, to the full extent the rights 
acquired should not be considered in reduction of 
the damages, where there is nothing to prevent a 
full exercise of such rights,’^ since the presump¬ 
tion is that the appropriator will exercise his rights. 


Comrs. V. Chambers, 106 N.B. 492, 
266 Ill. 113—20 C.J. p 768 note 65. 

I>at 7 to miticrate domasres 

(1) It was legal duty of millown- 
er to mitigate, as much as possible, 
any damages; and it was not enti¬ 
tled in law or in equity to damages 
it had not suffered, because it might 
have suffered them if it had done 
nothing to protect itself from threat¬ 
ened injury.—^American Woolen Co. 
V. State, 211 N.T.S. 149, 125 Misc. 
186. 

(2) “It is the . . . [owner’s] 

duty to curtail his damage, and if 
4t can be curtailed the court will 
measure the . . . damages by 

the cost of the curtailment."—Town 
of Oneida v. Hail. 106 S.W.2d 121. 
122, 21 Tenn.App. 70. 

(3) However, a landowner, suing 
for damages by condemnation of 
strip for highway, was held under 
no legal duty to minimize damages, 
so that his refusal to consent to re¬ 
moval of improvements to another 
point on farm held not to warrant 
denial of damages for separation 
thereof from rest of farm by con¬ 
struction of highway.—Kemmerer v. 
Iowa State Highway Commission, 
241 N.W. 693, 214 Iowa 136. 

Cost of nnneoessary deed and of 
unnecessarily canceling tax sale cer¬ 
tificates cannot be deducted from 
award.—City of Chicago v. McDon¬ 
ough, 273 IlLApp. 392, transferred, 
see 184 N.E. 322, 351 Ill. 200. 

Bffect of recovery of damages for 
trespass 

The compensation to be awarded 
in a proceeding to acquire a right 
to continue a railroad on certain 
land is not affected by the fact that 
the owner has recovered damages in 
trespass for the unlawful construc¬ 
tion and operation of the road there¬ 
on.—^Hopson V. Louisville, etc., K. 
Co., 16 So. 37, 71 Miss. 603—20 C.J. 
P 769 note 72. 

Effect of reo^vlng payment for ase 
of land 

In proceedings by a borough to 
condemn land the owner was entitled 
to allowance for damage to remain¬ 
ing land from an overfiow of filling 
which the contractor had deposited, 
although owner had received under 
a contract with the contractor a 


certain sum from contractor for use 
of such remaining land as a dump¬ 
ing ground, since the consideration 
so received from contractor for a li¬ 
cense to so use her land had no 
bearing on question as to permanent 
damages to land by the taking.— | 
Robinson v. Borough of Edgewater, 
119 A. 7, 98 N.J.Law 205. 

That railroad station encroached 
on abandoned street did not warrant 
reducing condemnation award on 
taking of building by city.—In re 
Station Building in Borough of The 
Bronx, City of New York, 227 N.Y. 
S. 309, 222 App.Div. 644. 

70. Ind.—^Evansville Terminal R. 
Co. V. Heerdlnk, 92 N.E. 648, 174 
Ind. 537. 

Mo.—Shell Pipe Line Corporation v. 
Woolfolk, 53 S.W.2d 917, 918, 331 
Mo. 410, citing Corpus Jtuds—State 
v. Perbert, App., 71 S.W.2d 56, 68 , 
citing Corpus Juris. 

N.Y.—^In re Board of Transportation 
of City of New York, 2 N.Y.S.2d 
864, 264 App.Div. 576. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272. 

20 C.J. p 767 note 63. 

Way of necessity 

Public policy which requires that, 
in absence of express agreement to 
contrary, reservation of way of ne¬ 
cessity will be implied as against 
one who takes by private grrant, re¬ 
quires same result where state en¬ 
forces its right to take private prop¬ 
erty in condemnation proceedings 
and jury must consider such way of 
necessity in fixing damage for tak¬ 
ing.—State ex rel. McNutt v. Orcutt, 
199 N.E. 695, 211 Ind. 523, rehearing 
denied 7 N.E.2d 779, 211 Ind. 523. 

71. Mo.—Shell Pipe Line Corpora¬ 
tion V. Woolfolk, 53 S.W.2d 917, 
918, 331 Mo. 410, citing Corpns 
Juris—State v. Perbert, App., 71 
S.W.2d 65, 58, citing Corpus’ Juris. 

20 C.J. p 767 note 64. 

Ability to comply with conditiou 
It is not proper to submit to the 
jury the question whether the gov¬ 
ernment can comply with a condi¬ 
tion on which its proposed condem¬ 
nation is sought, and permit them 
to award damages in advance based 
on its failure to comply therewith.— 
IT. S. V. Seufert Bros. Co., C.C.Or., 
87 F. 36. 


72. Cal.—^People v. Barnes, 47 P.2d 
350, 361, 8 Cal.App.2d 185, citing 
Corpus Juris—^East Bay Municipal 
Utility Dist. v. City of Lodi, 8 P. 
2d 532, 542, 120 Oal.App. 740, cit¬ 
ing Corpus Juris. 

Or.—Coos Bay Logging Co.‘ v. Bar¬ 
clay, 79 P.2d 672, 677, 169 Or. 272, 
citing Corpus Juris. 

20 C.J. p 768 note 66. 

Necessity for payment in money see 
infra § 191. 

Possibility of Utigatiou 
In proceeding by electric railway 
to condemn easement for right of 
way and station, offer of the peti¬ 
tioner to grade and surface the prop-' 
erty and to maintain such condition 
in the future, with the view of pro¬ 
curing a diminution of the damages, 
cannot be considered, and the same 
is true with respect to proffer of a 
forfeiture in event of breach of con¬ 
ditions, as litigation might result.— 
In re Milwaukee Electric Ry. & 
Light Co., 196 N.W. 575, 182 Wis. 
182. 

73. Cal.—^People v. Barnes, Cal., 47 
P.2d 350, 361, 8 Cal.App.2d 185,> 
quoting Corpus Juris—^East Bay 
M;unicipal Utility Dist. v. City of 
Lodi, 8 P.2d 632, 542, 120 Cal. 
App. 740, quoting Corpus Juris. 

Mass.—^Barnes v. Peck, 187 N.E. 176, 
283 Mass. 618. 

Mo.—Shell Pipe Line Corporation v. 
Woolfolk. 63 S.W.2d 917, 918, 331 
Mo. 410, quoting Corpus Juris— 
State V. Perbert, App., 71 S.W.2d 
56, 58, quoting Corpns Juris. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 677, 159 Or. 272, 
citing Corpus Juris. 

20 C.J. p 768 note 67. 

Xudefluite or permissive privileges of 
owner 

(1) Where electric light and pow¬ 
er company acquired a permanent 
easement and bad right to exclude 
defendant therefrom, uses which de¬ 
fendant might make of the land were 
permissive, and could not be availed 
of in reduction of compensation.— 
Kentucky-Tennessee Light & Power 
Co. V. Beard, 277 S.W. 889, 162 Tenn. 
348. 

(2) Where a strip is so taken as 
to leave land of the owner on each 
side of it, the fact that suitable 
provision is made for crossing from . 
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and use and enjoy the property taken, to the full 
extent and the possibility that the condemnor 
may in the future construct crossings which will 
lessen the damages caused by dividing defendant’s 
property cannot be considered where there is no 
binding agreement or duty on the part of the con¬ 
demnor to construct such crossings.'^® 

Although there is authority to the contrary,^® it 
has been held proper to deduct from the amount 
awarded the value of the use and occupation of 
the property by the owner from the date of the ap¬ 
propriation or vesting of title to the time of the 

award.'^7 

§ 156. Amount Awarded in General 

As respects the amount of the award, each condemna¬ 
tion proceeding must be Judged by its own facts and cir¬ 
cumstances. 

As respects the amount of the award, each con¬ 
demnation proceeding must be judged by its own 


peculiar facts and circumstances.*^® 

■Distinct items of damage, although both relate to 
the same tract of land, are allowable, and do not 
constitute a double recovery.*^® 

§ 157. Nominal or Substantial Damages 

a. In general 

b. Taking property previously devoted to 

public use or subject to easemeiit 

a. In G’eneral 

Unless there is a reasonable probability that the 
owner may suffer substantial injury, only nominal dam¬ 
ages, or even, under some authorities, no damages, are 
allowable. 

While substantial damages should be awarded 
where there is a reasonable probability that the 
owner may suffer substantial injury,®® yet, where 
there is no evidence tending to show that fact, only 
nominal damages should be assessed,®i as where pe¬ 
titioner shows that defendant has only a bare legal 


one side to the other and for drain¬ 
ing: the land, and that the owner ac¬ 
cepts and uses such provision, with 
the permission of the company but 
without any reservation of such 
right In the original location, should 
not be considered in reduction of 
damages, since such permission may 
be at any time revoked. 

Mass.—Old Colony R. Co. v. Miller,* 
125 Mass. 1, 28 Am.R. 196. 

Mo.—St. Louis, etc., R. Co. v. St. 

Louis Union Stock Yards Co., 23 
• S.W. 399, 120 Mo. 541. 

(3) Damages of landowners, whose 
lands would be divided and farm 
buildings separated by right of way 
for proposed logging road and rail¬ 
road, could not be minimized under 
reservations giving landowners the 
right to a reasonable use of the 
right of way with a right to main¬ 
tain suitable switching connections 
thereon in a manner not unreason¬ 
ably to interfere with condemner's 
use, in absence of specifying what 
use condemner would make of rail¬ 
road or what portion of road, rail¬ 
road, or right of way landowners 
could use.—Coos Bay Logging Co. v. 
Barclay. 79 P.2d 672, 159 Or. 272. 

74. Cal.—People v. Barnes, 47 P.2d 
350, 351, 8 Cal.App.2d 185, quot¬ 
ing Corpus Juris—Bast Bay Mu¬ 
nicipal Utility Dist. v. City of 
Lodi, 8 P.2d 532, 542. 120 Cal.App. 
740, quoting Corpus Juris. 

Mo.—Bhell Pipe Line Corporation v. 
Woolfolk, 53 S.W, 2 d 917, 918. 331 
Mo. 410, quoting Corpus Juris— 
State V. Perbert, App., 71 S.W.2d 
55, 58, quoting Corpus Juris. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 677, 159 Or. 272, 
citing Corpus Juris. 

20 C.J. p 769 note 68 . 


Presumption of permanent depriva¬ 
tion of land taken for railroad see 
supra § 149. 

7Sw Okl.—Grand River Dam Author¬ 
ity V. Thompson. 101 P.2d 843, 846. 
187 Okl. 129, citing Corpus Juris. 
Wash.—Seattle v. Washington Re¬ 
fining Co., 172 P. 1161, 102 Wash. 
286. 

78. Mich.—^Rosen v. City of Detroit, 
219 N.W. 726, 242 Mich, 690. 

20 C.J. p 769 note 70. 

77. N.T.—^In re Rockaway Boule¬ 
vard, Borough of Queens, City of 
New York, 228 N.Y.S. 730, 132 
Misc. 199. 

20 C.J. p 769 note 71, p 811 note 16. 

78. N.Y.—Board of Sup’rs of Mon¬ 
roe County V. Prisbee, 18 N.Y.S. 
2 d 668. 

79. Cal.—^Yolo Water & Power Co. 

V. Hudson, 186 P. 772, 182 Cal. 48. 
Tex.—Eastland County v. Bberhart, 

Civ.App., 272 S.W. 575. 

80. Ark.—^Kirk v. Pulaski Road 
Improvement Dlst. No. 10, 291 S. 

W. 793, 172 Ark. 1031. 

N.Y.—In re Board of Transportation 
of City of New York, 251 N.Y.S. 
409, 140 Misc. 557—^In re Lafayette 
Ave. in City of New York, 193 
N.Y.S. 802, 118 Misc. 161. 

20 C.J. p 768 note 21 [bj [ej. 
Water rights 

N.Y.—In re Inwood Hill Park, In 
Borough of Manhattan, City of 
New York, 220 N.Y.S. 298, 219 App. 
Div. 478, reversing 217 N.Y.S. 298, 
217 App.Div. 587, and followed in 
In re Pt. Washington Park, City 
of New York, 246 N.Y.S. 872 (three 
cases), 231 App.Div. SOI, affirmed 
178 N.E. 800, 257 N.Y. 574. 

20 C.J. p 758 note 21 [c] (3), (4). 

1016 


81. Ky.—Community Public Service 

Co. V. Northcutt, 114 S.W.2d 729, 

272 Ky. 494. 

N.Y.—Application of Gillespie, 17 N. 

Y.S.2d 560, 173 Misc. 591, affirmed 

22 N.Y.S.2d 463. 

20 C.J. p 758 note 21. 

Water rights; submerged laud 

(1) Only nominal award should 
be made for land under water, re¬ 
quired by covenant in deed to be 
kept as open waterway.—In re Wa¬ 
ter Pront in Tompkinsville, Borough 
of Richmond, City of New York, 229 
N.Y.S. 18, 219 App.Div. 382, affirmed 
246 N.Y. 1 , 157 N.E. 911. 

( 2 ) Where covenant in deed, pre¬ 
vented obstructing of slip adjacent 
to upland, landowner could have 
only nominal award for taking of 
submerged land.—Lehigh Valley Ry. 
Co. V. American Radiator Co., 259 
N.Y.S. 230, 232 App.Div. 467, affirmed 
178 N.E. 808, 257 N.Y. 591. 

(3) Property owners were entitled 
only to nominal damages in condem¬ 
nation proceeding, for the taking of 
easement over certain avenues giv¬ 
ing access to bay, where exclusive 
private character had previously 
been lost; and they were entitled 
only to nominal award for taking by 
county of an easement in common 
with other lot owners to erect and 
maintain wharves abutting on wa¬ 
ters of bay for the protection of the 
shore line and for the use of such 
wharves for the purposes of boat¬ 
ing and fishing, where no wharves 
had been built, and property owners 
would not be shut oif Arom all access 
to the waters.—Board of Supers of 
Monroe County -v. Prisbee, 18 N.Y.S. 
2 d 668 . 
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title without any equitable interest there is 

authority to the effect,^3 or apparently to the ef¬ 
fect,that no damages or compensation should be 
allowed in such cases. 

b. Taking Property Previously Devoted to Pub¬ 
lic Use or Subject to Easement 

(1) In general 

(2) For street purposes 

(3) For railroad purposes 

(4) For telegraph or telephone purposes 

(5) For sewer purposes 

(1) In General 

If the encumbrances on the fee of land taken do not 
exclude a beneficial use of the fee by its owner, he is 
entitied to more than nominal damages; and, where 
the fee of a highway condemned has substantial value, 
the fee owner is likewise so entitled. 

If the encumbrances on the fee of land do not 
exclude a beneficial use of the fee by the owner of 
the fee, he is entitled to more than nominal damag¬ 


es upon its being taken. 

Where it is shown that the fee of a highway tak¬ 
en by condemnation has a substantial value, the 
owner of the fee is entitled to recover more than a 
mere nominal sum. 36 Nominal awards, at least, 
should be made to the owners of private interests 
in parts of streets condemned.37 

(2) For Street Purposes 

(a) In general 

(b) Highway over railroad 

(a) In General 

Where land taken for a street is already burdened with 
public or private easements, only nominal damages are 
generally awarded, except that, where the fee of land in 
a street is taken, the fee owner who also owns the abut* 
ting property may be entitled to substantial damages. 

One whose property is taken for street purposes 
is not ipso facto entitled to even nominal damag¬ 
es.® 3 Where land taken for a street is already bur¬ 
dened with a private easement,3® as where the own- 


<4) other cases.—In re Site for 
Use of Bureau of Highways, in Bor¬ 
ough of Queens, City of New Tork, 
278 N.Y.S. 317, 243 App.Div. 809— 
20 C.J. p 758 note 2l [c] (1), (2), 
(5). 

aa. Colo.—Colorado Cent. R. Co. v. 
Allen, 22 P. 606, 13 Colo. 229. 

as. Ga.—Atlanta Terra Cotta Co. v. 
Georgia R., etc., Co., 64 S.B. 563, 
132 Ga. 537. 

20 C.J. p 759 note 22. 

Where personal property is taken, 
the owner cannot recover even nom¬ 
inal damages, if there was no actual 
injury.—Morris, etc., Mut. Coal Co. 
V. Delaware, etc., R. Co., 42 A. 883, 
190 Pa. 448. 

84. N.C.—Turner v. North Carolina 
Public Serv. Corp., 93 S.B. 998, 174 
N.C. 522, 2 A.L.R. 1398. 

20 C.J. p 759 note 23. 
as. N.Y.—In re Public Beach, Bor¬ 
ough of Queens, City of New York, 
199 N.E. 5, 269 N.Y. 64, reversing 
279 N.Y.S. 1016, 244 App.Div. 752. 

86 . Wis.—Joint School Dist. No. 1, 
Town of Greenfield v. Bosch, 262 
N.W. 618, 621, 219 Wis. 181, quot¬ 
ing Corpus Jtiris. 

20 C.J. p 708 note 59, p 759 note 24. 

87. N.Y.—Matter of New York Bd. 
of Water Supply, 130 N.Y.S. 997, 
73 Misc. 231. 

Wis.—Joint School Dist. No. 1, Town 
of Greenfield v. Bosch, 262 N.W. 
618, 621, 219 Wis. 181, quoting 
Corpus Juris. 

88 . N.Y.—Matter of One Hundred 
and Sixteenth St., 37 N.Y.S. 508, 
1 App.Div. 436. 

20 C.J. p 759 note 26. 

89. Mo.—City of St. Louis v. Clegg, 


233 S.W. 1, 289 Mo. 321, 17 A.L.R. 
1242. 

N.Y.—In re 43d Avenue, Borough of 
Queens, City of New York, 24 N.E. 
2d 841, 282 N.Y. 42, affirming 10 
N.Y.S.2d 351, 256 App.Div. 982, re¬ 
argument denied 12 N.Y.S.2d 356, 
256 App.Div. 1100—In re Braddock 
Avenue, City of New York, 15 N.E. 
2d 663, 278 N.Y. 163, affirming 297 
N.Y.S. 301, 251 App.Div. 669, modi¬ 
fying In re Braddock Ave., New 
York City, 291 N.Y.S. 468, 249 App. 
Div. 652, and answering questions 
certified In re Opening and Extend¬ 
ing Braddock Ave. in City of New 
York, 298 N.Y.S. 1003, 252 App.Div. 
750, reargument denied In re Brad¬ 
dock Ave., City of New York, 16 N. 
E.2d 850, 278 N.Y. 703—In re Har¬ 
rison Ave., Borough of Bronx, City 
of New York, 195 N.E. 685, 267 
N.Y. 64, reversing In re Harrison 
Ave. from West 176th St. to West 
Fremont Ave. in Borough of Bronx, 
City of New York, 271 N.Y.S. 1007, 
241 App.Div. 869, appeal dismissed 
In re Harrison Ave. in City of New 
York, 193 N.E. 318, 265 N.Y. 556, 
reargument denied In re Opening 
and Extending Harrison Ave., Bor¬ 
ough of Bronx, City of New Tork, 
196 N.E. 594, 267 N.Y. 6.89—In re 
Sixty-Eighth (Tenth and Eleventh) 
Street, 13 N.T.S.2d 714, 257 App. 
Div. 289—In re Brigham Street in 
City of New York, 284 N.Y.S. 500, 
246 App.Div. 819, affirmed In re 
Brigham Street in Borough of 
Brooklyn, City of New York, 6 N.E. 
2d 427, 273 N.Y. 508—In re Bast 
177th St., Borough of Bronx, City 
of New York, 204 N.Y.S. 433, 209 
App.Div. 108, reversed on other 
grounds 145 N.E. 903, 239 N.Y. 119 
—In re Thirty-First (Patterson) 
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Ave.. 27S N.T.S. 757, 162 Mlso. 849 
—In re Union Turnpike From 
Grand Central Parkway to City 
Line, 264 N.Y.S. 851, 148 Misc. 417 
—Sorosis Bldg. Corporation v. Pro- 
lay Realty Corporation, 241 N.Y.S. 
288, 136 Misc. 890, affirmed 245 
N.Y.S. 507, 230 App.Div. 683. 

20 C.J. p 769 note 30. 

Measure of damages in taking street 
or highway see supra § 148. 
Easexneut as burdensome as new use 
Where private way is taken for 
public way, if use for which it is 
taken is no more burdensome than 
existing easement, owner of fee is 
only entitled to nominal damages as 
to part taken.—City of Lewiston v. 
Brinton, 239 P. 738, 41 Idaho 317. 

Where owner sold entire fee, *'re- 
serving” all awards for strip con¬ 
demned for street, nominal damages 
were properly awarded.—^In re At¬ 
lantic Ave. in Borough of Queens, 
City of New Tork, 215 N.Y.S. 297, 
127 Misc. 316. 

Blgrhts of mortgagee 
The mortgagees of damaged parcel 
and of adjoining land were entitled 
to an award of substantial damages 
in condemnation proceedings for that 
portion of parcel covered by their 
mortgages, notwithstanding owner 
was entitled only to nominal award 
because of existence of private street 
easements; and the fact that same 
individuals controlled fee did not re¬ 
sult in merger of the Interests of 
the mortgagees in the fee, so as to 
preclude them from such award; 
nor did the fact that holders of 
mortgages covering all the land had 
consented to payment of fire insur¬ 
ance to fee owner affect their right 
i to a substantial award.—^In re Sixty- 
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er of the land has platted it and sold lots with ref¬ 
erence to the streets shown on the plat,-®® the gen¬ 
eral rule is that the damages are nominal, the meas¬ 
ure of damages to the owner of the naked fee not 
being the full value of the property, but its value 
subject to the easement nor is the abutting own¬ 
er entitled to substantial damages, since, when the 
land is taken for street purposes, his easements are 
not destroyed but perpetuated.^ 2 However, a mere¬ 
ly nominal award is improper where the easement 
is not of sufficient dominance to impair seriously 
the value of the property.^^ 

The fee owner or abutting owner of land taken 
for a street which is already burdened with a pub¬ 


lic easement,as where the land was previously 
dedicated as a street,®® is not entitled to substantial, 
but only to nominal, compensation. 

Where the fee of land in a street is taken, the 
owmer of the fee who also owns the abutting prop¬ 
erty is entitled to substantial damages,®® unless none 
can be shown. ®7 

(b) Highway over Railroad 

Where a street fs extended across a railroad right of 
way, the railroad company retaining the right to use the 
lands, damages are ordinarily nominal; and, where a 
longitudinal strip is taken, damages are nominal unless 
the fee is condemned. 

Where a municipality extends a street across a 


Eigrhth (Tenth and Eleventh) Street, 

13 N.T.S.2d 714, 257 App.Div. 283. 

Easemeiit held not shown 

N.T.—^In re Avenue K, Borough of 
Brooklyn, City of New York, 293 
N.T.S. 1017, 250 App.Div. 137. af¬ 
firmed In re City of New York, 
Avenue K, and Flatlands Avenue, 
10 N.B.2d 520, 274 N.Y. 503—In re 
Varian Ave. in New York City, 275 
N.Y.S. 57, 242 App.Biv. 378. 

Basement not extinguished hy ad¬ 
vene possession 

N.Y.—Village of Clean v. Steyner, 32 
N.E. 9, 135 N.Y. 341, 17 1..R.A. 640 
—Smyles v. Hasting, 22 N.Y. 217 
—In re 125th (16th) St., in City 
of New York, 278 N.Y.S. 462, 244 
App.Div. 725, affirmed In re Open¬ 
ing and Extending of One Hundred 
and Twenty-Fifth and One Hundred 
and Twenty-Sixth Sts. from Twen¬ 
ty-Third to Twenty-Fifth Ave. in 
Borough of Queens, City of New 
York, 200 N.E. 287, 270 N.Y. 495. 

90. N.Y.—^In re Northern Boulevard, 
City of New York, 179 N.E. 321, 
258 N.Y. 136, modifying In re 
Northern Boulevard (Broadway- 
Jackson Avenue) in City of New 
York, 248 N.Y.S. 535, 232 App.Div. 
830, motion denied In re North¬ 
ern Boulevard in Borough of 
Queens, City of New York, 180 N. 
E. 354, 258 N.Y. 610—In re 80th 
Street, Borough of Queens, City of 
New York, 11 N.Y.S.2d 993, 257 
App.Div. 837, reargument denied 14 
N.Y.S.2d 158, 257 App.Div. 977, ap¬ 
peal denied—^In re Avenue K, Bor¬ 
ough of Brooklyn, City of New 
York, 293 N.Y.S. 1017, 250 App. 
DIv. 187, affirmed In re City of 
New York, Avenue K, and Flat- 
lands Avenue, 10 N.E.2d 520, 274 
N.Y. 503. 

20 C.J. p 759 note 28. 

91. Idaho.—City of Lewiston v. 
Brinton, 239 P. 738, 41 Idaho 317. 

20 C.J. p 759 note 29. 

92. N.Y.—^In re New York, 89 N.E. 
829. 196 N.Y. 286, 37 L.R.A.,N.S., 


281, reversed on other grounds 117 
N.Y.S. 855, 133 App.Div. 321, and re¬ 
argument denied 90 N.E. 1158, 196 
N.Y. 578. 

20 C.J. p 759 note 31. 

Nouahutting owners of easements 
of way in part of an old road con¬ 
demned for a new street are at the 
most entitled only to nominal dam¬ 
ages.—^Matter of New York, 138 N.Y. 
S. 107,-153 App.Div. 164. 

93. N.Y.—In re Northern Boulevard 
(Broadway-Jackson Ave.) in City 
of New York, 248 N.Y.S. 535, 232 
App.Div. 830, modified on other 
grounds In re Northern Boulevard, 
City of New York, 179 N.E. 321, 258 
N.Y. 136, motion denied In re 
Northern Boulevard in Borough of 
Queens, City of New York, 180 N.E. 
354, 258 N.Y. 610. 

94. N.Y.—^In re Brigham Street in 
City of New York, 284 N.Y.S. 500, 
246 App.Div. 819, affirmed In re 
Brigham Street in Borough of 
Brooklyn, City of New York, 6 N. 
B.2d 427, 273 N.Y. 508—In re Bast 
177th St., Borough of Bronx, City 
of New York, 204 N.Y.S. 433, 209 
App.Div. 108, reversed on other 
grounds 145 N.E. 903, 239 N.Y. 119 
—In re Eighteenth Ave. in City of 
New York, 202 N.Y.S. 167, 207 App. 
Div. 282, motion to dismiss appeal 
granted In re City of New York, 
148 N,B. 757, 240 N.Y. 683—In re 
Atlantic Ave. in Borough of 
Queens, City of New York, 215 N.Y. 
S. 297, 127 Misc. 316. 

95. N.Y.—^In re Braddock Ave., Bor¬ 
ough of Queens, City of New York, 
297 N.Y.S. 301; 251 App.Div. 669, 
modifying In re Braddock Ave., 
New York City, 291 N.Y.S. 468, 249 

- App.Dlv. 652, affirmed In re Brad¬ 
dock, City of New York, 15 N.E. 
2d 563, 278 N.Y. 163, answering 
questions certified In re Opening 
and Extending Braddock Ave. in 
City of New York, 298 N.Y.S. 1003, 
252 App.Div. 750, reargniment de¬ 
nied In re Braddock Ave., City of 
New York, 16 N.B.2d 850, 278 N.Y. 
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703—In re Eighteenth Ave. in City 
of New York, 202 N.Y.S. 167, 207 
App.Div. 282, motion to dismiss 
appeal granted In re City of New 
York, 148 N.E. 757, 240 N.Y. 683— 
In re Seventy-Ninth and Eightieth 
Streets in City of New York, 178 
N.Y.S. 381. 

20 C.J. p 760 note 33. 

Xf the dedication has not heen ao. 
oepted the owner is entitled to sub¬ 
stantial compensation.—In re Six¬ 
teenth St.. 142 N.Y.S. 376—20 C.J. p 
760 note 34. 

Sasement not extlngnished by adverse 
possession 

Where a grantee takes under a 
conveyance bounding him on a road 
reserved by his grantors for a public 
highway, he is not entitled to com¬ 
pensation when the road is opened by 
the public authorities, there not hav¬ 
ing been twenty years* adverse pos¬ 
session.—^Baldwin v. Buffalo, 35 N.Y. 
376—^In re Thirty-Second St., 19 Wend. 
(N.Y.) 128. 

96. N.Y.—^In re Northern Boulevard, 
City of New York, 179 N.E. 321, 258 
N.Y. 136, modifying In re North¬ 
ern Boulevard (Broadway-Jackson 
Avenue) in City of New York, 248 
N.Y.S. 535, 232 App.Div. 830, motion 
denied In re Northern Boulevard in 
Borough of Queens, City of New 
York, 180 N.B. 354, 268 N.Y. 610. 

20 C.J. p 760 note 36. 

97. N.Y.—^In re Braddock Avenue. 
City of New York, 16 N.E.2d 668» 
278 N.Y. 163, affirming 297 N.Y.S. 
301, 261 App.Div. 669, modifying In 
re Braddock Ave., New York City, 
291 N.Y.S. 468, 249 App.Div. 662, 
and answering questions certified 
In re Opening and' Extending Brad¬ 
dock Ave. in City of New York, 298 

- N.Y.S. 1003, 252 App.Div. 760, re¬ 
argument denied In re Braddock 
Ave., City of New York, 16 N.B.2d 
850, 278 N.Y. 703—Spencer v. I^tate, 
180 N.Y.S. 625, 110 Misc. 543, re¬ 
versed on other grounds 185 N.Y.S. 
775, 194 App.Div. 79. 
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railroad right of way, the railroad company still re¬ 
taining the right to use the lands as before, the 
damages are ordinarily only nominal,®^ even if the 
railroad company owns the fee;99 but the rule 
does not apply if actual damages are shown.i The 
possible future use of the land by the company for 
other purposes cannot be considered,2 being purely 
speculative.^ 

Where a city takes for street purposes an ease¬ 
ment in a longitudinal strip of land used by a street 
railroad as part of its right of way, an award of 
nominal damages to the fee owners is sufficient, as 
the possibility of enjoyment by the fee owners is so 
remote, speculative, and contingent that they cannot 
be said to be deprived of anything of value but 
nominal damages have been held inadequate for a 
taking, for street purposes, of the fee of a longi¬ 
tudinal strip of land owned and used by a street 
railroad as part of its right of way.5 

(3) For Railroad Purposes 

An abutting owner can recover only nominal damages 
for the occupation of a street by a railroad, unless he 
shows actual damage. One owning the fee In the street, 
but not the abutting property, can recover only nominal 
damages for the imposition of the additional easement. 

An abutting owner can recover only nominal dam¬ 
ages for the occupation of a street by a railroad,® 
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unless he shows that he has sustained actual dam¬ 
ages.^ An abutting owner who does not own the 
fee cannot recover more than nominal damages;® 
and the owner of the fee in the street who does not 
own the abutting property can recover at most only 
nominal damages for the imposition of the new 
easement on his land, already subject to a street 
easement.® 

"Where one railroad company crosses the tracks 
of another, the compensation of the latter is not 
limited to nominal damages.^® 

(4) For Telegraph or Telephone Purposes 

Where poles are erected and wires strung on the 
highway in front of property, the owner is entitled only 
to nominal damages, unless the value of the property is 
diminished. A telegraph or telephone company construct 
ing Its line over a railroad right of way, but not inter- 
fering with it, is liable for only nominal damages; but 
substantial damage may be shown. 

Where poles are erected and wires strung on the 
highway in front of property, the ownfer is ordi¬ 
narily entitled to only nominal damages but, if 
the value of the land with the telegraph line on the 
highway in front of it is less than its value without 
the line, substantial damages are recoverable.^® 

Use of railroad right of way, A telegraph or 
telephone company constructing its line over a rail— 


sa Cal.—City of Oakland v. 

Schenck, 241 P. 545, 197 Cal. 456. 
20 C.J. p 760 note 37. 

Measure of damages in taking rail¬ 
road right of way see supra § 147. 

99. Ill.—Chicago, etc., R. Co. v. Ci¬ 
cero, 41 N.E. 640, 157 Ill. 48. 

1 - Ill.—Chicago, etc., R. Co. v. Pon¬ 
tiac, 48 N.E. 485, 169 Ill. 155. 

a Ill.—Illinois Cent. R. Co, v. Chi¬ 
cago, 48 N.R 492, 169 Ill. 329. 

a Ill.—Chicago, etc., R. Co. v. Ci¬ 
cero, 41 N.R 640, 157 Ill. 48. 

4. Cal.—City of San Gabriel v. Pa¬ 
cific Electric Ry. Co., 18 P.2d 996, 
129 CaLApp. 460. 

5. Cal.—^Los Angeles v. Zeller, 167 
P. 849, 176 Cal. 194. 

6 . Miss.—^Romano v. Yazoo, etc., R. 
Co., 40 So. 150, 87 Miss. 721. 

20 C.J. p 760 note 41. 

Occupation by elevated railroad 
Easements appurtenant to premises 
abutting on a street occupied by an 
elevated railroad, and which are tak¬ 
en or interfered with by the opera¬ 
tion and maintenance of the railroad, 
have in themselves, aside from any 
consequential damages to the prem¬ 
ises from the taking, only a nomi¬ 
nal value.—^Bookman v. New York 
El. R. Co., 33 N.E. 333, 137 N.Y. 302 
—20 C.J, p 760 note 41 [c]. | 


Necessity of actual damage 

(1) The owner has been held en¬ 
titled to at least nominal damages 
even though no excess of injuries 
over benefits is shown.—^Moore v. 
New York El. R. Co., 23 N.Y.S. 863, 
4 Misc. 132, 30 Abb.N.Cas.-306. 

(2) However, according to other 
authority, "there can be no recovery 
where there are no substantial dam¬ 
ages shown.”—^Burkham v. Ohio, etc., 
R. Co., 23 N.E. 799, 800, 122 Ind. 
344. 

Taking possession before award 
Where, in condemnation proceed¬ 
ings by a railroad company, an 
award is made to the owner for the 
value of his title in the street and 
the award is accepted by him, he is 
entitled to only nominal damages for 
the withholding of the locus in quo 
from the time of the company’s en¬ 
try to the time of the award by the 
commissioners.—^Judge v. New York 
Cent., etc., R. Co., 9 N.Y.S. 158, 66 
Hun 60. 

7. -Conn.—^McKeon v. New York, etc., 
R. Co., 63 A. 656, 76 Conn. 343, 61 
L.R.A. 736, affirmed 23 S.Ct. 853, 
189 U.S. 608, 47 KEd. 922. 

20 C.J. p 760 note 41 [d]. 
Appropriation for period during and 
beyond lease 

In case of appropriation for five 
years of a highway for a railroad, 
the owner of the fee of the highway 
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and abutting lands, which were then 
leased, is not entitled to more than 
nominal damages during the period 
for which the leases continued, and 
cannot recover for the appropriation 
of any rights of his tenants, but 
may, in proceedings against the state, 
recover substantial damages for that 
part of the period of appropriation 
extending beyond the terms of the 
leases.—Spencer v. State, 186 N.Y.S. 
775, 194 App.Div. 79, reversing 180 
N.Y.S. 625, 110 Misc. 543. 

8 . N.Y.—^Matter of Nassau Electric 
R. Co.. 169 N.Y.S. 473, 173 App. 
Div. 253. 

9. N.Y.—^Matter of Nassau Electric 
R. Co., supra. 

20 C.J. p 761 note 43. 

10 . Ill.—Chicago, etc., R. Co. v. En¬ 
glewood Connecting R. Co., 4 N.E. 
246, 115 Ill. 375, 56 Am.R. 173. 

Measure of damages where railroad 
crosses another’s tracks see supra 
§ 147. 

11 . Ark.—Cathey v. Arkansas Power 
& Light Co., 97 S.W.2d 624, 193 
Ark. 92. 

N.Y.—^Postal Tel.-Cable Co. v. Bruen, 
39 N.Y.S. 220. 

12 . N.D.—^Tri-State Tel., etc., Co. v. 
Cosgriff, 124 N.W. 76, 19 N.D. 771, 
26 L.R.A.,N.S., 1171. 

Pa.—Shevalier v. Postal Tel. Co., 22 
Pa.Super. 506. 
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road right of way will be required to pay only nom¬ 
inal damages where it does not interfere with the 
right of way,^* as where the part of the right of 
way taken is not in actual use by the railroad com¬ 
pany but actual and substantial damage may be 
shown,15 as where a telegraph company occupies 
the best location for the railroad’s own telegraph 
line.16 

(5) For Sewer Purposes 

Where land has been dedicated as a public street, 
the fee owner Is entitled only to nominal damages for 
the additional burden of a sewer. 

Where land has been dedicated as a public 
street, the owner of the fee is entitled to no more 
than nominal damages for the additional burden im¬ 
posed by placing a sewer in the street.!"^ 


§ 158. Inadequate or Excessive Compensation 

Particular awards in condemnation have been vari¬ 
ously held excessive, not excessive, adequate or sufficient^ 
Inadequate or insufficient, or proper, fair, or reasonable. 

The weight and sufficiency of evidence as to com¬ 
pensation is considered generally infra § 275, and 
the assessment of compensation infra §§ 276-318. 
The setting aside of a report or award because of 
inadequacy or excessiveness is considered infra § 
310, and the excessiveness or inadequacy of damag¬ 
es in proceedings brought by the owner of property 
infra § 448. 

In the notes are collected cases in which, under 
the particular circumstances, awards made in con¬ 
demnation for particular public purposes, as indicat¬ 
ed, have been held excessive,!® or inadequate or in- 


13. Utah.—Postal Tel. Cable Co. v. 
Oregon Short Line K. Co., 65 P. 
735, 23 Utah 474, 90 Am.S.R. 705. 

20 C.J. p 761 note 47. 

14. Ala.—Mobile, etc., R. Co. v. Post¬ 
al Tel. Cable Co., 24 So. 408, 120 
Ala. 21. 

Tenn.—Mobile, etc., R. Co. v. Postal 
Tel. Cable Co.. 46 S.W. 671, 101 
Tenn. 62, 41 L.R.A. 403. 

15. Mo.—^American Tel., etc., Co. v. 
St. Louis, etc., R. Co., 101 S.W. 576, | 
202 Mo. 656. 

20 C.J. p 761 note 47. 

16. U.S.—Louisville, etc., R. Co. v. 
Western Union Tel. Co., Ky., 249 
P. 385, 161 C.C.A. 359. 

17. N.T.—Westchester County v. 
Wakefield Park Realty Co., 129 
N.Y.S. 156, 71 Misc, 488—In re 
Wells Ave., 4 N.Y.S. 301. 

18. Dams; dikies 

Colo.—City and County of Denver v. 

Tondall, 282 P. 191, 86 Colo. 372. 
Ill.—Central Illinois Public Service 
Co, V. Deterding, 162 N.E. 865, 331 
Ill. 277. 

Electric transmission lines 
Ill.—Super-Power Co. of Illinois v. 
Sommers, 186 N.Q. 476, 352 Ill. 
610. 

Ky.—Community Public Service Co. 
V. Northcutt, 114 S.W.2d 729, 272 
Ky. 494—Kentucky Utilities Co. v. 
Hunt, 299 S.W. 562, 221 Ky. 723— 
Kentucky-Tennessee Light & Power 
Co. V. Shanklin, 292 S.W. 790, 219 
Ky. 279—^Kentucky Hydroelectric 
Co. V. Woodard, 287 S.W. 985, 216 
Ky. 618—^Kentucky Hydroelectric 
Co. V. Reister, 287 S.W. 357, 216 
Ky. 303. 

Neb.—Pearse v. Loup River Public 
Power Dist., 290 N.W. 474, 137 
Neb. 611. 

Ohio.—Ohio Public Service Co. v. 
Dehrlng, 172 N.R 448, 34 Ohio App. 
532. 

Wis.—^Hartmann v. Milwaukee Elec¬ 


tric Ry. & Light Co., 217 N.W. 324,1 
195 Wis. 198. I 

Highways or streets | 

Iowa.—Luthi v. Iowa State Highway 
Commission, 276 N.W. 586, 224 Iowa 
678—Jenkins v. State Highway 
Commission, 224 N.W. 66 , 208 Iowa 
€ 20 . 

Ky.—^Leslie County v. Davidson, 110 
S.W.2d 652, 270 Ky. 706—Common¬ 
wealth V. Salyers, 81 S.W.2d 859, 
258 Ky. 837—Commonwealth v. 
Powell, 79 S.W.2d 411, 258 Ky. 131 
—Commonwealth v. Combs, 50 S. 
W.2d 497, 244 Ky. 204—Common¬ 
wealth V. Combs, 17 S.W.2d 748, 
229 Ky. 627. 

La.—City of Shreveport v. Kansas 
City S. & G. Ry. Co., 166 So. 471, 
184 La. 474—Louisiana Highway 
Commission v. Lasseigne, 148 So. 
672, 177 La. 440—Louisiana High¬ 
way Commission v. Guidry, 146. 
So. 1, 176 La, 389—City of 

New Orleans v. Moeglich, 126 
So. 675, 169 La. 1111—Louisi¬ 

ana Highway Commission v. Rus¬ 
sell, App., 192 So. 751—^Lou¬ 
isiana Highway Commission v. 
Johnson, App., 189 So. 314—Louisi¬ 
ana Highway Commission v. Mer¬ 
chant, App., 174 So. 696—^Louisiana 
Highway Commission v. Haney, 
App., 158 So. 243—Gill v. Louisiana 
Highway Commission, App., 153 
So. 329—^Louisiana Highway Com¬ 
mission V. Hebert, App., 148 So. 
64—Louisiana Highway Commis¬ 
sion V. Boudreaux, 139 So. 521, 19 
La.App. 98—^Police Jury of Bien¬ 
ville Parish v.' Sutton, 131 So. 477, 
15 La.App. 368. 

Minn.—State, by Atty. Gen. v. Riley, 
293 N.W. 95. 

Miss.—^lirlisslssippi State Highway 
Commission v. Hudgins, 181 So. 
719, 182 Miss. 518—State Highway 
Commission v. Randle, 178 So. 486, 
180 Miss. 834, suggestion of error 
overruled 179 So. 273, 180 Miss. 
834. 

Neb.—^In re State Highway Running 
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Through Sec. 2, Tp. 12, Cass Coun¬ 
ty, 263 N.W. 148, 129 Neb. 822— 
Wiles V. Department of Public 
Works, 234 N.W. 918, 120 Neb. 
689. 

N.Y.—In re Harrison Ave., Borough 
of Bronx, City of New York, 195 
N.E. 685, 267 N.Y. 64. reversing In 
re Harrison Ave. from West 176th 
St. to West Fremont Ave. in Bor¬ 
ough of Bronx, City of New York, 
271 N.Y;S. 1007, 241 App.Div. 869', 
appeal dismissed In re Harrison 
Ave. in City of New York, 193 N. 
B. 318, 265 N.Y. 556, and reargu¬ 
ment denied In re Opening and Ex¬ 
tending Harrison Ave., Borough of 
Bronx, City of New York, 196 N. 
E. 594, 267 N.Y. 689. 

Ohio.—State v. Pittman, 184 N.E. 
15, 44 Ohio App. 107. 

20 C.J. p 751 note 78 [c]. 

Parks 

N.Y.—Sparkill Realty Corporation v- 
State, 197 N.B. 192, 268 N.Y. 192, 
reversing 275 N.Y.S. 766, 242 App. 
Div. 862, and reargument denied 
198 N.E. 629, 268 N.Y. 632—In re 
Public Park, Borough of Queens, 
City of New York, 18 N.Y.S.2d 649, 
259 App.Div. 746, reargument de¬ 
nied In re Public Park Site in 
Borough of Queens, City of New 
York, 20 N.Y.S.2d 408. 

Pipe lines 

Ky.—^Warfield Natural Gas Co. v. 
Montressq, 107 S.W.2d 327, 269 

Ky. 456—^Kentucky, West Virginia 
Gas Co. V. Bolen, 53 S.W.2d 739^ 
245 Ky. 386—^Kentucky-West Vir¬ 
ginia Gas Co. V. Hays, 37 S.W.2d 
17, 238 Ky. 189—Warfield Natural 
Gas Co. V. Alley. 25 S.W.2d 724, 
233 Ky. 323—Warfield Natural Gas- 
Co. V. Shepherd, 25 S.W.2d 397, 233 
Ky. 254—^Warfield Natural Gas Co. 
V. Wills. 26 S.W.2d 395, 233 Ky. 
246—^Warfield Natural Gas Co. v. 
Hammons, 24 S.W.2d 933, 233 Ky. 
48—^Wai field Natural Gas Co. v. 
Laferty, 22 S.W.2d 611, 232 Ky. 
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sufficient,^® as well as cases holding particular j reasonable,®® as well as cases holding particular 
awards proper, fair, just, reasonable, or not un- [ 


248 . followed in Warfield Natural 
Gas Co. V. Wills, 25 S.W.2d 396. 
233 Ky. 254, Warfield Natural Gas 
Co. V. Hammons, 25 S.W.2d 397, 
233 Ky. 267, Warfield Natural Gas 
Co. V. Stevens, 26 S.W.2d 534, 233 
Ky. 69, and 26 S.W.2d 534, 233 Ky. 
e 95 _Petroleum Exploration v. Mc- 
George, 7 S.W.2d 821, 225 Ky. 

131. 

Tex.—^American Liberty Pipe Line 
Co. V. Rutherford, Civ.App., 113 S. 
W.2d 601. 

Bailxoads 

Ark.—^Malvern & O. R. R. Co. v. 
Smith, 26 S.W.2d 1107. 181 Ark. 
626. 

Ill. —Southern Illinois & K. R. Co, v. 

Johnson. 151 N.E. 653, 321 Ill. 187. 
Ky.—Louisville & N. R. Co. v. Wil¬ 
liams, 28 S.W.2d 982, 234 Ky. 661— 
Louisville & N. R, Co. v. Burnam. 
284 S.W. 391, 214 Ky. 736. 

La.—City of New Orleans, by and. 
through Public Belt Railroad Com¬ 
mission for City of New Orleans v. 
Atkinson. 158 So. 363. 180 La. 992 
—Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. 
Rouprich, 117 So. 276, 166 La. 352 
—Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. El¬ 
liott, 117 So. 275, 166 La. 347— 
Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. 
Rouprich, 117 So. 273, 166 La. 344 
—Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v, 
Walter, 117 So, 272, 166 La. 340. 
W.Va.—Chesapeake & O, Ry. Co. v.. 
Allen. 169 S.E. 610, 113 W.Va. 
691. 

Wis.—^New Dells Lumber Co. v. 
Chicago, St. P.. M. & O. Ry. Co,. 
276 N.W. 632, 226 Wis. 614, rehear¬ 
ing denied 277 N.W. 673, 226 Wis. 
614. 

Schools 

La.—Ouachita Parish School Board v. 

Clark, 1 So.2d 54, 197 La. 131. 

Pa.—^Zimmerman v. Wilmerding 
School Dist., 86 Pittsb.Leg.J. 553. 
Telegraph or telephone lines 
Ky.—Warfield Natural Gas Co.. v. 
Montresso, 107 S.W.2d 327, 269 Ky. 
456—^Kentucky-West Virginia Gas 
Co. V. Hays, 37 S.W.2d 17, 238 
Ky. 189—Petroleum Exploration v. 
McGeorge, 7 S.W.2d 821, 226 Ky. 
131. 

Water supply and irrigation 
Neb.—^Woodgate v. Central Nebraska 
Public Power & Irrigation Dist., 
. 292 N.W. 461—In re Platte Valley 
Public Power & Irrigation Dist., 
275 N.W. 693, 133 Neb. 420. 

R.I.—^Whitman v. City of Providence, 
114 A. 183. 44 R.I. 33. 

Other oases see 20 C.J. p 728 note 
37 [i] (5), p 748 note 62 En], p 1048 
note 89. 


19. Agricultural or horticultural so¬ 
ciety 

N.Y.—Rensselaer County Agricul¬ 
tural & Horticultural Soc. v. 
Weatherwax, 241 N.T.S. 44, 229 
App.Div, 30, affirmed 174 N.E. 699. 
255 N.Y. 329, answering certified 
Question.242 N.Y.S. 806, 229 App. 
Div. 819.* 

Highways or streets 
Ariz.—Show alter v. State ex rel. Sul¬ 
livan, 63 P.2d 189, 48 Ariz. 523. 
Fla.—^Worth v. City of West Palm 
Beach. 132 So. 689, 101 Fla. 868 . 
La.—^Louisiana Highway Commission 
V. Guidry. 146 So. 1, 176 La. 389— 
Louisiana Highway Commission v. 
Watkins, App., 172 So. 185—^Loui¬ 
siana Highway Commission v. 
Giaccone. 140 So. 286, 19 La.App. 
446. 

Mich.—In re Rogers. 220 N.W. 808, 
243 Mich. 517. 

Mo.—City of St. Louis v. Turner, 55 
S.W.2d 942, 331 Mo. 834—City of 
St. Louis v. Smith, 30 S.W.2d 729, 
325 Mo. 471. 

N.Y.—In re Southern Boulevard, 
Borough of Bronx. City of New 
York, 23 N.Y.S.2d 495, 260 App. 
Div. 620—Board of Supers of Ham¬ 
ilton County V. Lawrence Brook 
Corporation, 282 N.T.S. 383, 245 
App.Div. 892. 

20 C.J. p 751 note 78 [c]. 

BousliLg 

La.—Housing Authority of New Or¬ 
leans V. Weis. 196 So. 328, 195 La. 
224. 

Levees 

La.—Green v. Board of Com’rs of 
Lake Borgne Basin Levee Dist., Ill 
So. 619, 163 La. 117. 

Miss.—Joe Duck Kwong v. Board of 
Mississippi Levee Corners, 144 So. 
693, 164 Miss. 250. 

Parks 

N.Y.—^In re Jamaica Bay Proceed¬ 
ings, 16 N.Y.S.2d 55, 258 App.Div. 
191, 1068, affirmed 30 N.E.2d 722. 

Water supply 

La.—City of Shreveport v. Herndon, 
136 So. 297, 173 La. 144. 

Other cases 

D.C.—^Branson v, Reichelderfer, 65 
F.2d 280, 62 App.D.C. 129. 

La.—Postal Telegraph Cable Co. v. 
Louisiana Western R. Co., 22 So. 
219, 49 La.Ann. 1270. 

N.Y.—Matter of McClellan. 142 N.T.S. 

859, 157 App.Div. 771. 

20 C.J. P 728 note 37 [i] (2), p 1048 
note 87. 

2a A'^atlou 

Fla.—Central HanoVer Bank & Trust 
Co. V. Pan American Airways, Inc., 
188 So. 820, 137 Fla. 808. 

Bridge approach 

N.Y.—^In re Triborough Bridge Ap- 
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proach. City of New York, 288 N.Y. 

S. 697, 159 Misc. 617. 

Canals 

N.Y.—Crouch v. State, 228 N.Y.S. 736, 
131 Misc. 907, affirmed 233 N.T.S. 
731, 226 App.Div. 717—^Waterford 
Electric Light, Heat & Power Co. 
V. State, 191 N.T.S. 657, 117 Misc. 
480. 

Dams; viaducts 

U.S.—^Rose Island Co. v. U. S., D.C. 
Ky., 46 P.2d 802. 

Ill.—^Department of Public Works 
and Buildings v. Diggins, 27 N.E.2d 
826, 374 Ill. 11. 

Deforestation 

Ga.—Swain v. Georgia Power & 
Light Co., 169 S.E. 249. 46 Ga.App. 
794. 

Electric transmission lines 
Ill.—Public Service Co. of Northern 
Illinois V. Rietveld, 150 N.E. 403, 
320 111. 56. 

Orade-crossing elimination 
N.Y.—^Horvath v. State, 3 N.Y.S.2d 
294. 

Highways or streets 
Conn.—Munson v. MacDonald, 155 A. 
910, 113 Conn. 651. 

Iowa.— N eddermeyer v. Crawford 
County, 175 N.W. 339, 190 Iowa 
883. 

La.—^Louisiana Highway Commission 
V. Hoell, 140 So. 485, 174 La. 302 
—^Louisiana Highway Commission 

V. Treadway, App., 175 So. 94, af¬ 
firming 173 So. 209—Louisiana 
Highway Commission v. Ferguson, 
App., 153 So. 342. 

Mo.—State ex rel. State Highway 
Commission v. Haupt, App., 70 S. 

W. 2d 65. 

N.Y.—^In re Jamaica Bay, Borough of 
Brooklyn, City of New York, 8 N. 
Y.S.2d 300, 255 App.Div. 992—^In re 
Bainbridge-Unadllla Part 1, State 
Highway, Chenango County, 5 N. 
Y.S.2d 988, 168 Misc. 407—In re 
Union Turnpike From Grand Cen¬ 
tral Parkway to City Line, 264 N. 

T. S. 851, 148 Misc. 417. 

Tex.—^Joyce v. Dallas County, Civ. 

App., 141 S.W.2d 745. 

Va.—City of Richmond v. Kingsland 
Land Corporation, 162 S.E. 194, 
157 Va. 619. 

Wash.—City of Walla Walla v. A. 
M. Jensen Co., 194 P. 804, 114 
Wash. 134. 

Parks 

N.T.—Smith v. State, 261 N.T.S. 169, 
145 Misc. 899. 

Tenn.—State v. Harr, App., 143 S. 

W.2d 893. 

Railroads 

Colo.—Union Exploration Co. v. 
Moffat Tunnel Improvement Dist., 
89 P.2d 257, 104 Colo. 109. 

N.T.—St. Albans Land Corporation 
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V. State, 5 N’.Y.S.2d 6S8, 254 App. 
Biv. 395. 

Or.—Coos Bay Logging Co. v. Bar¬ 
clay, 79 P.2d 672, 159 Or. 272. 

Sewage disposal 

111.—Sanitary Dist. of Rockford v. 
Johnson, 174 N.B. 862, 343 Ill. 
11 . 

Water supply 

Okl.—City of Wewoka v. Mainard, 
8 P.2d 676, 155 Okl. 156. 

Other eases 

U.S.—Stephenson Brick Co. v. U. S. 
ex rel, and for Use of Tennessee 
Valley Authority, C.C.A.Ala., 110 
F.2d 360. 

20 C.J. p 1049 note 91. 

21. Bikes 

Colo.—Heimbecher v. City and Coun¬ 
ty of Denver, 9 P.2d 280, 90 Colo. 
346. 

Brainage ditch 

Ill.—Commissioners of Deland Spe¬ 
cial Drainage Dist. v. Warner, 181 
N.E. 304. 348 Ill. 376. 

Bnmp cozLstractioxL 

La.—^Buvens v. Louisiana Highway 
Commission, 168 So. 707, 185 La. 
123. 

Electric traasmissloiL lines 

Ky.—^Webb v. Kentucky & West Vir¬ 
ginia Power Co., 287 S.W. 232, 216 
Ky. 64. 

N.Y.—^Adirondack Power & Light 
Corporation v. Evans, 235 N.Y.S. 
569, 226 App.Div. 490. 

Tex,—^Weyel v. Lower Colorado Riv¬ 
er Authority, Civ.App., 121 S.W.2d I 
1032, error refused. 

Eorest preservatio]i, 

Ill.—^Forest Preserve Dist. of Cook 
County V. Sauer, 182 N.E. 813, 350 
Ill. 116—^Forest Preserve Dist. of 
Cook County v. Dearlove, 169 N.B. 
753, 337 IlL 555. 

Grade-crossliig elimination 

D.C.—Ralph V. Hazen, 93 Fl2d 68, 
68 App.D.C. 55. 

BUghways or streets 

Ill.—^Department of Public Works 
and Buildings v. Legg, 29 N.E.2d 
515, 374 Ill. 306—^Department of 
Public Works and Buildings v. 
Foreman State Trust & Savings 
Bank, 1 N.E.2d 75. 363 Ill. 13. 

Ky.—^Adams v. Commonwealth ex 
rel. State Highway Commission, 
146 S.W.2d 7, 285 Ky. 38—Wag¬ 
goner V. Commonwealth, 268 S.W. 
317, 206 Ky. 703—Moore v. Bent¬ 
ley, 248 S.W. 890, 198 Ky. 346. 

La.—Louisisina Highway Commission 
V. Guidry, 146 Sa 1, 176 La. 389— 
Louisiana Highway Commission v. 
De Bouchel, 142 So. 142, 174 La. 
968. 

Me.—Appeal of Cassidy, 179 A. 425, 
133 Me. 435. 

Mich.—Petition of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 
116. ■ 


Miss.—Smith v. Mississippi State 
Highway Commission, 184 So. 814, 
183 Miss. 741. 

Mo.—City of St. Louis v. Turner, 55 
S.W.2d 942, 331 Mo. 834—City of 
Springfield v. Ellis, App., 97 S.W. 
2d 154—State ex rel. State High¬ 
way Commission v. Parmer’s Es¬ 
tate, App., 68 S.W.2d 721. 

Neb.—Parkert v. Department of Pub¬ 
lic Works, 267 N.W. 925, 131 Neb. 
346. 

N.Y.—Board of Supervisors of Mon¬ 
roe County v. Julius Friedrich 
Co., 22 N.Y.S.2d 630, 26D App.Div. 
838—^In re Mt. Kisco-Bedford 
County Highway No. 51, West¬ 
chester County, 280 N.Y.S. 86 , 245 
App.Div. 727, motion denied In re 
Board of Sup’rs of Westchester 
County, 198 N.E. 549, 268 N.Y. 667 
—^In re Putnam County, 273 N.Y.S. 
933, 152 Misc. 185. 

Tenn.—Brady v. Correll, 97 S.W.2d 
448, 20 Tenn.App. 224. 

Tex.—Meyer v. Gillespie County, 
Civ.App., 109 S.W.2d 220, error 
dismissed—^Aue v. State, Civ.App., 
77 S.W.2d 606. 

Va.—Hannah v. City of Roanoke, 139 
S.B. 303, 148 Va. 554. 

Wash.—State v. Wenatchee Valley 
Holding Co., 14 P.2d 51, 169 Wash. 
535—^Town of Sumner v. Pryar, 
264 P. 411, 146 Wash. 607. 

W.Va.—Mingo County Court v. Chat- 
taroy Coal Co., 142 S.E. 430, 105 
W.Va. 321. 

Wis.—^Nowaczyk v. Marathon Coun¬ 
ty. 238 N.W. 383, 205 Wis. 536. 

Bk>ii8ing 

La.—^Housing Authority of New Or¬ 
leans V. Polmer, 197 So. 247, 195 
La. 608. 

Parks 

Cal.—San Benito County v. Copper 
Mountain Mining Co. of Califor¬ 
nia, 45 P.2d 428, 7 Cal.App.2d 82. 

Ill.—South Park Com’rs v. Living¬ 
ston, 176 N.E. 546, 344 Ill. 368. 

Va.—^Fonticello Mineral Springs Co. 
V. City of Richmond. 137 S.B. 458, 
147 Va, 355. 

Pipe lines 

Va.—^Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

Bailxoads 

Ky.—Creech v. Louisville & N. R. 
Co., 289 S.W. 238, 217 Ky. 301. 

Tenn.—^Edgington Kansas City, M. 
& B. R. Co., 10 Tenn.App. 685. 

Va.—Good v. City of Roanoke, 139 
S,E. 307, 148 Va. 569. 

Wyo.—Meyer v. Colorado Cent. Coal 
Co., 271 P. 212, 39 Wyo. 355, re¬ 
hearing denied 274 P. 1074, 39 
Wyo. 355. 

Water supply and irrigation 

La.—City of Gretna v. Brooklyn 
Land Co., 163 So. 70, 182 La. 543. 

N.Y,—^Board of Hudson River Reg- 
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ulating Dist. v. Cady. 228 N.Y.S. 
159, 131 Misc. 768. 

Other cases 

U.S.—Oregon Short Line R Co. v. 
Postal Tel. Cable Co., C.C.A.ldaho, 
111 P. 842, affirmed, C.C., 104 P. 
623. 

Ark.—Carter v. Bates, 249 S.W. 355. 
Ill.—Boecker v. Naperville, 48 N.E. 
1061, 166 Ill. 151. 

20 C.J. p 728 note 37 [i] (3), (4), p 
1048 note 88 . 

22. Aviation 

Neb.—^Neldeberg v. City of Omaha, 
247 N.W. 45, 124 Neb. 511. 

Bams or levees 

Ark.—Miller Levee Dist. No. 2 v. 
Wright. Ill S.W.2d 469, 195 Ark. 
295. 

Ga.—Georgria Power Co. v. Manley, 
170 S.E. 543, 47 Ga.App. 431. 

Brainage ditch 

Iowa.—Kerr v. Tysseling, 239 N.W. 
233—Sherwood v. Reynolds, 239 
N.W. 137, 213 Iowa 539. 

Electric transmlBsion lines 
Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 561—Alabama 
Power Co. v. Berry, 130 So. 541, 

I 222 Ala. 20. 

Iowa.—^Evans v. Iowa Southern Util¬ 
ities Co. of Delaware, 218 N.W. 
66 , 205 Iowa 283. 

Ky.—^Kentucky & West Virginia 
Power Co. v. Saulsbury, 22 S.W. 
2d 281, 231 Ky. 788. 

Minn.—Northern States Power Co. 
V. Barnard. 245 N.W. 609, 187 

Minn. 353. 

Neb.—^Asche v. Loup River Public 
Power Dist., 287 N.W. 64, 136 Neb. 
601—^In re Platte Valley Public 
Power & Irrigation Dist, 278, N.W. 
492, 134 Neb. 281. 

Okl.—Oklahoma Gas & Electric Co. 

V. Kelly, 58 P.2d 328, 177 Okl. 206. 
Tenn.—West Tennessee Power & 
Light Co. V. Hughes, 15 Tenn.App. 
37. 

Tex.—^Texas Electric Service Co. v. 
Wells, Civ.App., 8 S.W.2d 705, er¬ 
ror refused—^Texas Power & Light 
Co. V. Jones, Clv.App., 293 S.W. 886 
-^Houston Lighting & Power Co. 
V. Daily, Civ.App., 291 S.W. 317. 
Edghways or streets 
Cal.—^People v. Ganahl Lumber Co., 
75 P.2d 1067, 10 Cal.2d 501—Peo¬ 
ple v. McReynolds, 87 P.2d 734, 31 
Cal.App.2d 219. 

Iowa.—Stoner v. Iowa State High¬ 
way Commission, 287 N.W. 269, 
227 Iowa 115—Cutler v. State, 278 
N.W. 327,'224 Iowa 686 —^Moran v. 
Iowa, State Highway Commission, 
274 N.W. 69, 223 Iowa 936—Cory 
V. State, 242 N.W. 100, 214 Iowa 
222 —^Shlmerda v. State Highway 
Commission, 230 N.W. 335, 210 
Iowa 154—Besco v. Mahaska Coun¬ 
ty. 205 N.W. 46’9, 200 Iowa 684— 
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^ 159. Particular Elements of Damage 

All facts affecting the value of the property taken 
should be considered. All changes effected by the taking 
may be considered as affecting the value of the land not 
taken. 

In determining the value of property condemned, 
there should be taken into account all considera¬ 
tions that might fairly be brought forward and rea¬ 


sonably be given substantial weight in negotiations 
between the owner and a prospective purchaser.23 
Where only part of the owner's property is taken, 
the elements of damage include all damages or in¬ 
juries arising from the exercise of the right of em¬ 
inent domain which cause a diminution of the value 
of property not taken.24 Every change effected by 


Kosters v. Sioux County, 191 N.W. 
993, 195 Iowa 214. 

Tgy .—^Miller v. King, 128 S.W.2d 621, 
278 Ky. 161—Commonwealth v. 
Ball, 55 S.W.2d 413, 246 Ky. 584— 
Commonwealth v. Anderson, 14 S. 
W.2d 392, 228 Ky. 90—City of 
Hazard v. Combs, 281 S.W. 993, 
213 Ky. 760. 

T.n.- —^Louisiana Highway Commission 
•Y, Purpera, 174 So. 268, 187 La. 
219—^Louisiana Highway Commis¬ 
sion V. Guidry, 146 So. 1, 176 La. 
389—^Louisiana Highway Commis¬ 
sion V. Hoell, 140 So. 486, 174 La. 
302—Louisiana Highway Commis¬ 
sion V. Lunn, 139 So. 324, 173 La. 
998—^Louisiana Highway Commis¬ 
sion V. Spikes. 138 So. 691, 18 La. 
App. 513. 

Mich.—^In re Michigan Ave. from 
Roosevelt Ave. to Llvemols Ave., 
276 N.W. 897, 283 Mich. 65. 

Minn.—^Bruns v. Town Board of 
Nicollet Tp., 243 N.W. 74, 186 

Minn. 259—State v. Lambert, 214 
N.W. 653, 171 Minn. 369. 

Miss.—-Mississippi State Highway 
Commission v. Williamson, 179 So. 
736, 181 Miss. 399. 

Mo.—City of St. Louis v. Franklin 
Bank, 107 S.W.2d 3—State ex rel. 
State Highway Commission of 
Missouri v. Caruthers, App., 61 S. 
W.2d 126, certiorari guashed State 
ex rel. State Highway Commission 
of Missouri v. Haid, 59 S.W.2d 
1057, 332 Mo. 606. 

NT.—Alley v. State, 26 N.T.S.2d 
939, 261 App.Div. 1016—In re 

Youker, 217 N.Y.S. 50, 217 App. 
Div. 347. 

Pa.—Regina v. Monroe County, 179 
A. 86 , 319 Pa. 257—Billard v. Bor¬ 
ough of Honesdale, 5 A.2d 452, 
135 Pa.Super. 206—^McRoberts v. 
Castle Shannon Borough, 83 Pittsb. 
Leg.J. 299, affirmed 177 A. 212, 117 
Pa.Super. 69. 

S.C.—Howell V. State Highway De¬ 
partment, 166 S.E. 129, 167 S.C. 
217. 

Tenn.—^Town of Oneida v. Hail, 105 
S.W.2d 121, 21 Tenn.App. 70. 

Tex.—^Taylor County v. Olds, Civ. 
App., 67 S.W.2d 1102, error dis¬ 
missed. 

Hydroelectzio power project 
Ga.—Georgia Power Co. v. McCrea, 
167 S.E. 542, 46 Ga.App. 279. 
Ill.—Illinois Light & Power Co. v. 
Bedard, 175 N.E. 861, 343 Ill. 618. 


miltazy purposes 

La.—City of Shreveport v. Pedro, 
127 So. 865, 170 La. 351. 

Parks 

Cal.—City of Los Angeles v. Hugh¬ 
es, 262 P. 737, 202 Cal. 731. 

Miss.—^Mississippi State Highway 
Commission v. Williamson, 179 So. 
736, 181 Miss. 399. 

NT.—^Appeal of Bronx Parkway ‘ 
Commission, 182 N.Y.S. 760, 192 
App.Div. 412, affirmed 130 N.E. 
912, 230 NT. 607. 

Pipe lines 

Mo.—City of St. Louis v. Sheahan, 
36 S.W.2d 951, 327 Mo. 305—Cities 
Service Gas Co. v. Peak, 54 S.W.2d 
482, 227 Mo.App. 516. 

Okl.—Champlin Refining Co. v. Don¬ 
nell, 49 P.2d 208, 173 Okl. 527, 103 
A.L.R. 157. 

Pa.—Seem v. Susquehanna Pipe 
Line Co., 171 A. 893, 314 Pa. 417. 

Tex.—Latex Gas Co. v. Adams, Civ. 
App., 1 S.W.2d 349, error dis¬ 
missed. 

Sailroads 

Ky.—Louisville & N. R. Co. v. Wil¬ 
liams, 28 S.W.2d 982, 234 Ky. 661 
—Long Fork Ry. Co. v. Sizemore, 
211 S.W. 193, 184 Ky. 54. 

La.—City of New Orleans v. Reatz, 
111 So. 260, 162 La. 861—Texas 
Pacific-Missouri Pacific Terminal 
R. R. of New Orleans v. Strauss, 
110 So. 753, 162 La. 553—^Texas 
Pacific-Missouri Pac. Terminal R. 
R of New Orleans v. Dittmar, 108 
So. 877, 161 La. 444. 

Mo.—Chicago, R. L & P. Ry. Co. v. 
Hosman, 67 S.W.2d 434, 227 Mo. 
App. 659. 

Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Storey, Civ.App., 
62 S.W.2d 311, error refused. 

Sewage disposal 

Iowa.—Bracken v. City of Albia, 189 
N.W. 972, 194 Iowa 696. 

NT.—^Town of Fallsburgh, Sullivan 
County, Acting for and in Behalf 
of South Fallsburgh Sewer Dis¬ 
trict V. Silverman, 23 N.Y.S.2d’65, 
260 App.Div. 632. 

Water supply; irrigation 

Iowa.—^Wheatley v. City of Fairfield, 
240 N.W. 628, 213 Iowa 1187. 

Kan.—^Mlltimore v. City of Augusta, 
38 P.2d 675, 140 Kan. 520. 

Mo.—City Water Co. of Sedalia v. 
Hunter, 6 S.W.2d 566, 319 Mo. 1240. 

Okl.—^Ponca City v. Lewis, 60 P.2d 
727, 177 Okl. 390—City of Cushing 
V. Sarber, 217.P. 866, 92 Okl. 69. 
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Other cases 

Ky.—Moore v. Bentley, 248 S.W. 890, 
198 Ky. 346. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Liquidat¬ 
ing Co.. 13 S.E.2d 605, 196 S.C. 481. 
20 C.J. p 728 note 37 [i] ( 6 ). p 739 
note 87 [c], p 742 note 10 [j], P 
750 note 07 [c], P 767 note 5 [e], 
p 1048 note 90. 

23. U.S.—Olson V. U. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Bd. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Bd. 543—^Karlson v. 
U. S., Minn., 64 S.Ct. 704, 292 U.S. 
246, 78 L.Bd. 1236, affirming, C.C. 
A., 67 P.2d 24, certiorari granted 
54 S.Ct. 229, 290 U.S. 623, 78 L.Bd. 
643—Brewster v. U. S., Minn., 64 
S.Ct. 704, 292 U.S. 246, 78 L.Bd. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari grranted 54 S.Ct. 229, 290 
U.S. 623. 78 L.Bd. 543. 

rishing rights 

In proceeding under statute author¬ 
izing condemnation of fishing rights 
in Pearl Harbor, Hawaii, lessee of 
owner of fishing rights could not 
claim damages allegedly sustained 
prior to' commencement of proceeding 
by enforcement of naval regulations 
prohibiting fishing in harbor, but 
could only seek relief under provi¬ 
sions of judicial code.—^U. S. v. Shin¬ 
gle, C.C.A,Hawaii, 91 P.2d 85, certio¬ 
rari denied Shingle v. U. S., 58 S.Ct. 
264, 302 U.S. 746, 82 L.Ed. 677. 

24. Okl.—Public Service Co. of Okla¬ 
homa V. Raburn, 19 P.2d 167, 162 
Okl. 81. 

Damages to crops and home may 

be recovered.—^Miller Levee Dist. No. 
2 V. Wright, 111 S.W.2d 469, 195 Ark. 
295. 

Doss of latexhl support, as an ele¬ 
ment of damages, was proper and 
requisite for court to determine in 
subway condemnation proceedings.— 
Sherover Const. Corporation v. City 
of New York, 295 N.Y.S. 925, 162 
Misc. 893. 

That coxLdemnor*s right of ingress 
and egress to pipe line right of way 
was not limited to ends of strip 
taken held element of damage to be 
considered by jury.—Texas Empire 
Pipe Line Co. v. Stewart, App., 35 
S.W. 2d 627, reversed on other 
grounds 55 S.W.2d 283, 331 Mo. 525. 
Inability to buy adjoining lands 
That expropriation of strip for 
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the taking may be considered, not as an element of 
damages, but as affecting the market value of the 
land not taken.^S 

Where, without the owner’s consent, the condem¬ 
nor uses the land prior to the institution of condem¬ 
nation proceedings, damages for such use may be 
recovered in the condemnation proceedings.^^ 

Damage due to the necessity of complying with 
police regulations is not recoverable.^? 

Various particular elements of damage are con¬ 
sidered infra §§ 160-176. 


29 C.J.S. 

§ 160. - Adaptability of Property to Par¬ 

ticular Uses 

The value of land taken Is to be estimated in the 
light of all uses to which the land is reasonabiy adapted. 

The value of the land condemned is not to be es¬ 
timated simply with reference to the condition in 
which the owner has maintained it or for the use 
to which it is at the time applied, but with refer¬ 
ence to any use to which it is reasonably adapted.28 
The best or most valuable use to which the proper- 
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highway would result in inability of 
farm owner to purchase adjoining 
lands at reasonable prices held not 
compensable.—Louisiana Highway 
Commission v. Boudreaux, 139 So. 
521, 19 La.App. 98. 

Injury not affecting value 
In so far as curtailment of en¬ 
joyment of premises is personal to 
the occiipant and does not affect its 
value, it is not an element of dam¬ 
age.—Town of Stamford v. "Vucno, 
143 A. 245, lOS Conn. 359. 

25. Neb.—James Poultry Co. v. Ne¬ 
braska City, 284 N.W. 273, 135 
Neb. 787, rehearing denied and 
opinion supplemented 286 N.W. 337, 
136 Neb. 456—Lowell v. Buffalo 
County, 242 N.W. 452, 123 Neb. 194. 
25. Vt,—Western Telegraph & Tele¬ 
phone Co. V. Lavelle, 113 A. 870, 
95 Vt. 212—Doty v. Village of John¬ 
son, 77 A. 866 , 84 Vt. 15—Childs 
V. Village of Newport, 39 A. 627, 70 
Vt. 62. 

27. Ark.—Cairo,' T. & S. R. Co. v. 
Arkansas Short Line, 288 S.W. 715, 
172 Ark. 317. 

Mass.—Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 TJ.S. 

^ 732, 74 L.Bd. 1148. 

Sfti U.S.—Olson V. TJ. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Ed. 543—Karl- 
son V. U. S., Minn., 54 S.Ct. 704, 292 
U.S. 246, 78 L.Bd. 1236, affirming, 
C.C.A., 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 L, 
Fd. 543—Brewster v. U. S.. Minn., 
64 S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236e affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 

U. S. 623, 78 L.Ed. 543—^Mitchell 

V. U. S., 45 S.Ct. 293, 267 U.S. 341, 
'69 L.Ed. 644, affirming 58 Ct.Cl. 413, 
443—^U. S. ex rel, and for Use of 
Tennessee Valley Authority v. Pow- 
elson, C.C.A.N.C., 118 F.2d 79, modi¬ 
fying, D.C., U. S. ex rel. Tennessee 
Valley Authority v. Southern States 
Power Co., 33 F.Supp. 519—Morton 
Butler Timber Co. v. U. S.. C.C.A. 
Tenn., 91 P.2d 884—^U. S. v. Certain 
Lands in Town of Highlands, 


Orange County, Southern Dlst. of 
New York, D.C.N.Y., 36 F.Supp. 
968—U. S. ex rel. Tennessee Valley 
Authority v. Southern States Pow¬ 
er Co.. D.C.N.C.. 33 F.Supp. 519. 
Ala.—^Alabama Power Co. v. Herzfeld, 
114 So. 49, 216 Ala. 671. 

Ark.—Yonts v. Public Service Co. of 
Arkansas, 17 S.W.2d 886, 179 Ark. 
695—Desha v. Independence County 
Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 253. 

Cal.—City of Los Angeles v. Hughes, 
262 P. 737, 202 Cal. 731—People v. 
Olsen, 293 P. 645, 109 Cal.App. 523. 
Colo.—City and County of Denver v. 
Lyttle, 103 P.2d 1—^Denver Joint 
Stock Land Bank v. Board of 
L.om'rs of Elbert County, 98 P.2d 
283—Wassenich v. City and County 
of Denver, 186 P. 533, 67 Colo. 456. 
Ga.—Mitchell County v. Hudspeth, 
108 S.E. 305, 151 Ga. 767-~State 
Highway Board of Georgia v. Shier- 
llng. 181 S.E. 885, 51 Ga.App. 935 
—Georgia Power Co. v. Carson, 167 
S.B. 902, 46 Ga.App. 612. 

Ill.—Southwest Chicago Drainage 
Dist. V. McMahon, 160 N.E. 750, 
329 Ill. 478. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

Kan.—^Burke v. Missouri-Eansas-Tex- 
as R. Co., 296 P, 380, 132 Kan. 625. 
Ky.—Cranley v. Boyd County, 99 S. 
W.2d 737, 266 Ky. 569—Bloxton v. 
State Highway Commission, 8 S.W. 
2d 392, 225 Ky. 324. 

—Texas Paclfic-Missourl Pac. 

Terminal R. R. of New Orleans v. 
Elliott, 117 So. 275, 166 La. 347— 
Louisville & N, R. Co. v. R, E. E. 
De Montluzin Co., 116 So. 854, 166 
La. 211—Louisiana Highway Com¬ 
mission V. Haney, App., 158 So. 243. 
M®-—CWlmore v. Central Maine Power 
Co., 145 A. 137, 127 Me. 6’22. 

—Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

Mass.—^Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372—Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Ed. 1148. 

Mich.—City of Allegan v. Vonasek, 
243 N.W. 14, 259 Mich. 310. 

Minn.—^Minneapolis-St. Paul Sanitary 
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Dist. V. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R.- 897— 
Board of Education of City of Min¬ 
neapolis V. Hey wood Mfg. Co., 192 
N.W. 102, 154 Minn. 486. 

Miss.—State Highway Commission v. 

Brown, 168 So. 277, 176 Miss. 23. 
Mo.—State ex rel. State Highway 
Commission v. Cox. 77 S.W.2d 116, 
336 Mo. 271, Quashing State ex rel. 
State Highway Commission v. 
Freehold Inv. Co., 52 S.W.2d 677, 
227 Mo.App. 335. 

N.M.—^Board of ComTs of Roosevelt 
County V. Good, 105 P.2d 470, 472, 
44 N.M. 495, citing Coxpiu Juris. 
N.Y.—^New York Cent. R. Co. v. Ma¬ 
loney, 137 N.E. 305, 234 N.Y. 208 , 
reversing 191 N.Y.S. 940, 199 App. 
Div. 937—St. Albans Land Corpora¬ 
tion V. State, 5 N.Y.S.2d 688 , 254 
App.Div. 395—In re Smith St. 
Bridge in City of Rochester, 255 
N.Y.S. 801, 234 App.Div. 583—Adir¬ 
ondack Power & Light Corporation 
V. Evans, 235 N.Y.S. 569, 226 App. 
Div. 490—Thompson v. State, 198 
N.Y.S. 590, 204 App.Div. 684—^Ap¬ 
peal of Bronx Parkway Commis¬ 
sion, 182 N.Y.S. 760, 192 App.Div. 
412, affirmed 130 N.E. 912, 230 N. 
T. 607—In re Bronx Parkway Com¬ 
mission, 181 N.Y.S. 265, 191 App. 
Div. 212, motion denied 181 N.Y.S. 
928, 192 App.Div. 889.—In re Board 
of Supers of Putnam County, 266 
N.Y.S. 205, 145 Misc. 803—Applica¬ 
tion of Board of Supers of Chenan¬ 
go County for Appointment of 
Com*rs of Appraisal in Condemna¬ 
tion Proceeding, 261 N.Y.s! 76, 145 
Misc. 353—Board of Hudson Riv¬ 
er Regulating Dist. v. John A. Wil¬ 
lard Realty & Lumber Co., 258 N. 
Y.S. ^76, 144 Misc. 478, reversed on 
other grounds 271 N.Y.S. 938, 241 
App.Div. 896, motion denied 196 N. 
B. 573, 267 N.Y. 549—Board of Hud¬ 
son River Regulating Dist. v. Cady, 
228 N.Y.S. 159, 131 Misc. 768. 

N.C.—Carolina-Tennessee Power Co, 

V. Hiawassee River Power Co., 119 
S.E. 213, 186 N.C. 179. 

Okl,—State v. Oldahoma Ry. Co., 4 
P.2d 1009, 153 Okl. 76—City of Tul¬ 
sa V. Lloyd, 263 P. 152, 129 Okl. 27 
—City of Cushing v. Pote, 2^62 P. 
1070, 128 Okl. 303. 
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ty, which is taken for the public use, is adapted 
should be considered.^^ 

If a part of a lot or tract is taken, the owner may. 


in order to prove the injury to the remaining part, 
show the uses to which it might profitably be ap¬ 
plied before and after the taking.^o It may be 


Pa.—^Brewer v. Blue Mountain Con¬ 
sol. Water Co., 101 A. 408, 126 Pa. 
Super. 563—Potts v. City of Phila¬ 
delphia, 28 Pa.Dist. 498. 
rex.—Lower Colorado River Authori¬ 
ty V. Hughes, Civ.App., 122 S.W.2d 
222, error dismissed—State v. Car¬ 
penter, Civ.App.. 55 S.W.2d 219, 
reversed on other grounds 89 S.W. 
2d 194, 126 Tex. 604, rehearing de¬ 
nied 89 S.W.2d 979, 126 Tex. 604— 
Texas Power & Light Co. v. Hill, 
Civ.App., 27 S.W.2d 842, error dis¬ 
missed—Perry v. Wichita Falls, R. 
& F. W. R. Co., Civ.App., 238 S.W. 
276. 

V'a.—Pruner v. State Highway Com’r, 
4 S.E.2d 393, 173 Va, 307—Charles 
v..Big Sandy & C. R. Co., 129 S.E. 
384. 142 Va. 512—^Appalachian Pow¬ 
er Co. V. Johnson, 119 S.E. 253, 137 
Va. 12. 

Wash.—Chelan Electric Co. v. Per¬ 
ry. 268 P. 1040, 148 Wash. 353, ap¬ 
peal dismissed 49 S.Ct. 478, 279 U. 
S. 823, 73 L.Bd. 977—Ham, Tears-i 
ley & Ryrie v. Northern Pac. Ry. 
Co., 188 P. 527, 110 Wash. 467— 
Ham, Yearsley & Ryrie v. North¬ 
ern Pac. Ry. Co., 181 P. 898, 107 
Wash. 378. 

Vis.—Muscoda Bridge Co. v. Grant 
County, 227 N.W. 863, 865, 200 Wis. 
185, citing Corpus Juris. 

50 C.J. p 769 note 76. 

Tse iu connectiou with, laud uot taken 

(1) It is proper, In proving dam¬ 
ages, to consider all the capabilities 
►f the property and its most ad¬ 
vantageous uses, as it is actually sit- 
lated and as it is actually related to 
»ther land; and any enhanced val- 
le occasioned by its community with 
ither tracts may be considered in es- 
imating the damages.—Lake Koen 
Navigation, etc., Co. v. McLain Land, 
tc., Co., 76 P. 853, 69 Kan. 334. 

(2) In condemning a bulkhead, the 
act that the owner also owns con- 
iguous property must be considered 
.s increasing the value of the bulk- 
lead, even 'though the owner has not 
aade a common use of the properties. 
-In re Water Front on Bast River 
n City of New York, 210 N.Y.S. 387, 
13 App.Div. 187. 

Plottage 

Where only two lots are owned, and 
nder the requirements of the build- 
ag regulations the owner may not 
o to his advantage any more than 
e could do with just one lot, plot- 
a-ge value does not accrue to the 
arcel.—^In re Tri-Borough Bridge in 
!ity of New York, 285 N.Y.S. 243, 
58 Misc. 260, affirming In re Bast 
26th Street between First Avenue 
s Second Avenue in City of New 
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.York, 284 N.Y.S. 1009, 246 App.Div. 
717. 

29. U.S.—S. ex rel. and for Use of 
Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 P.2d 79, 
modifying, D.C.. U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
619—Welch V. Tennessee Valley 
Authority, C.C.A.Tenn., 108 P.2d 
95—^U. S. V. Certain Lands in Town 
of Highlands, Orange County, 
Southern Dlst. of New York, D.C.N. 
T., 36 F.Supp. 968. 

Cal.—City of Stockton v. Ellingwood, 
275 P. 228. 96 Cal.App. 708. 

Ill.—East Peoria Sanitary Dist. v. 
Toledo. P. & W. R. R., 187 N.E. 
512, 353 Ill. 296, 89 A.L.R. 870— 
Forest Preserve Dist. of Cook 
County V. Collins, 181 N.B. 345, 348 
Ill. 477—Forest Preserve Dist. of 
Cook County v. Kean, 131 N.B. 117, 
298 Ill. 37. 

Minn.—Minneapolis-St. Paul Sanitary 
Dist. V. Pitspatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897. 

N.T.—Sparkill Realty Corporation v. 
State, 4 N.Y.S.2d 679. 254 App.Div. 
78. motion denied 4 N.Y.S.2d 1023, 
254 App.Div. 800, affirmed 18 N.E. 
2d 301, 279 N.Y. 656—Niagara, 

Lockport & Ontario Power Co. v. 
Horton, 247 N.Y.S. 761, 231,App.Div. 
402, reversing In re Niagara, Lock- 
port & Ontario Power Co., 231 N.Y. 
S. 72, 133 Misc. 177—Board of Hud¬ 
son River Regulating Dist. v. John 
A. Willard Realty & Lumber Co., 
258 N.Y.S. 876, 144 Misc. 478, re¬ 
versed on other grounds 271 N.Y.S. 
938, 241 App.Div. 896, motion denied 
196 N.E. 573, 267 N.T. 549—Board 
of Education of Union Free School 
Dist. No. 1 of Town of Webster v. 
Corning, 175 N.Y.S. 278. 

20 C.J. p 772 note 77. 

Most valuable use of land is basis 
for compensation to landowner. 

Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist., 89 
P.2d 257, 104 Colo. 109. 

Conn.—^Munson v. MacDonald, 155 A. 
910, 113 Conn. 651. 

Ill.—^Department of Public Works 
and Buildings v. Barton, 19 N.B. 2d 
935, 371 Ill. 11—^East Peoria Sani¬ 
tary Dist. V. Toledo, P. & W. R. 
R., 187 N.E. 512, 353 Ill. 296, 89 
A.L.R. 870—City of Chicago v. 
Jackson, 164 N.E. 659, 333 Ill. 

345—^Southwest Chicago Drainage 
Dist. V. McMahon, 160 N.E. 750, 329 
Ill. 478—^Village of Oak Park v. 
Hulbert, 138 N.R 678, 307 Ill. 

270. 

Mich.—Petition of Dillman, 237 N.W. 
552, 255 Mich. 152. 

Mont.—State v. Hoblitt, 288 P. 181, 
87 Mont. 403. 


N.H.—^Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 58 A.L. 
R. 788. 

Va.—Pruner v. State Highway Com'r, 
4 S.E.2d 393, 173 Va. 307. 

W.Va.—^Wood V. Wyoming County 
Court, 129 S.E. 747, 100 W.Va. 
29. 

That condemnor does not propose 
to utilize land for best use will not 
deprive owner of value based on best 
use. 

Cal.—City of Stockton v. Ellingwood, 
275 P. 228, 96 Cal.App. 708—City 
of Stockton V. Vote, 244 P. 609, 76 
Cal.App. 369. 

Ill.—Decatur Park Dist. v. Becker, 
14 N.E.2d 490, 368 Ilf. 442. 

That owner is not making bast use 
of land will not deprive him of mar¬ 
ket value based on highest use. 

Cal.—City of Stockton v. Ellingwood, 
275 P. 228, 96 Cal.App. 708. 

Ill.—Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
935, 371 Ill. 11—Southwest Chica- 
I go Drainage Dist. v. McMahon, 160 
N.E. 750, 329 Ill. 478. 

If land is valuable for two pur¬ 
poses, and use for one excludes use 
for other, only value for one use 
may be recovered.—^Monongahela 
West Penn. Public Service Co. v. 
Monongahela Development Co., 132 
S.E. 380, 101 W.Va. 165. 

All uses, including highest use, may 
be shown 

Ohio.—Cincinnati Union Terminal Co. 
V. Banning, 27 Ohio N.P., N.S., 
548. 

20 C.J. p 774 notes 88, 89, p 778 notes 
14, 15. 

Operation by one enjoying low in^ 
terest rate 

Even if the property is one which 
can be developed profitably only*by 
some company or * governmental 
agency enjoying a low interest rate, 
its availability for such development 
should not be ignored.—U. S. ex rel. 
and for Use of Tennessee Valley 
Authority v. Powelson, C.C.A.N.C., 
118 P.2d 79, modifying, D.C., U. S. 
ex rel. Tennessee Valley Authority 
v. Southern States Power Co., 33 F. 
Supp. 519. 

City, 'by refusal to approve plans 
for apartment house sites, could not 
deprive owner of land taken of right 
to receive market value based on 
such use.—^In re Inwood Hill Park 
in Borough of Manhattan, City of 
New York, 243 N.Y.S. 63, 230 App. 
Div. 41, affirmed 177 N.E. 138, 256 
N.T. 556. 

30. Conn.—^Andrews v. Cos:, 17 A.2d 
507, 127 Conn. 455. 

Kan.—^United Power & Light Corpo- 
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shown that the residue is put into a worse condi¬ 
tion for a particular use, or for the use for which 
it was designed-S^ 

A use for which the land is specially adapted 
need not be excluded from consideration although 
its adaptability depends on the continuance of ex¬ 
trinsic conditions over which the landowner has no 
control,^ 2 or on circumstances which may never oc- 
cur.33 The adaptability of the land taken, in com¬ 
bination with lands owned by others, for a partic¬ 
ular purpose, may be shown if the practicality of 
the combination of all the properties on which such 
availability depends was at the time of the taking 


29 C.J.S. 

so great as to have enhanced the market value.34 
In determining the uses of which the property is 
capable, it is necessary to have regard to the ex¬ 
isting business or wants of the community or such 
as may reasonably be expected in the immediate 
future.35 This does not mean that the estimate may 
be based on any future profits that may be derived 
from the property when improved for a particular 
use when the business wants of the community may 
make it profitable to use the land in that particular 
way, but it means only that the fact of the proper¬ 
ty's capability or adaptability to the use may be con¬ 
sidered as an element of its present value.®® Mere 
speculative uses cannot be considered.®There 
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ration of Kansas v. Murphy, 9 P.2d 
658. 135 Kan. 100. 

Ky.—Producers* Wood Preserving Co. 
V. Commissioners of Sewerage of 
Louisville, 12 S.W.2d 292, 227 Ky. 
159. 

La.—^Louisiana Highway Commission 
V. De Bouchel, 142 So. 142, 174 
La. 96S—Mercer v. Daws, App., 186 
So. 877. 

Mass.—F. P. Woodward Co. v. City i 
of Fitchburg, 128 N.E. 419, 236! 
Mass. 364. 

Mo.—Texas Empire Pipe Line Co. v. 

■ Stewart, App., 35 S.W.2d 627, re¬ 
versed on other grounds 55 S.W. 
2d 283, 331 Mo. 525. 

N.Y.—In re Water Front on East 
River in City of New York, 210 N. 
Y.S. 387, 213 App.Div. 187. 

20 C.J. p 772 notes 78, 80. 

Street closing 

Jury, in assessing damages to 
abutting owner because of closing 
street, must consider every purpose 
for which property is suitable and 
adapted.—City of Jackson v. Wright, 
119 So. 315, 151 Miss. 829. 

xrse subject to approval of con¬ 
demnor 

Property owner vrhose property 
was sought to be condemned by city 
for construction, maintenance, and 
operation of municipal rapid transit 
railroad was entitled to an award 
for lessened value due to require¬ 
ment that building operations are 
subject to approval of chief engi¬ 
neer of board of transportation of 
city for better assurance of safety 
for the railroad structure.—^Applica- 
'tion of Board of Transportation of 
City of New Yoric, 289 N.Y.S. 216, 
248 App-Dlv. 775. 

Temporary loss of use of re¬ 
mainder of property is £w item of 
damage.—City of Chicago v. Koff, 
173 N.E. 666, 341 Ill. 520. 

Injury to patticnlar uses Is not a 
separate element of damages, but is 
to be considered as affecting market 
value.—Petition of Butler Water Co., 
12 A.2d 72, 338 Pa. 282. 


31. U.S.—Seaboard Air Line Ry. v. 
U. S., D.C.S.C.. 275 F. 77. 

Ark.—Herndon v. Pulaski County. 

117 S.W.2d 1051, 196 Ark. 284, 
certiorari denied 59 S.Ct. 148, 305 
IT.S. 642. 83 L.Ed. 414. 

Iowa.—Cutler v. State, 278 N.W. 327, 
224 Iowa 686. 

N.Y.—In re Roosevelt Ave. in City of 
New York. 176 N.Y.S. 374, 188 

App.Div. 106—Kost v. State, 260 
N.Y.S. 627, 145 Misc. 691. 

20 C.J. p 772 note 79. 

Injury to a use is not .a distinct 
element of damage, but may be con¬ 
sidered as affecting market value.— 
Puloka V. Commonwealth, 185 A. 801, 
323 Pa. 36—Westinghouse Air Brake 
Co. V. City of Pittsburgh, 176 A. 13, 
316 Pa. ‘372. 

32. Okl.—City of Tulsa v. Creek- 
more. 29 P,2d 101, 167 Okl. 298. 

33. Ill,—Pittsburgh. C., C. & St. L. 
Ry. Co. V. Gage. 121 N.E. 582, 286 
Ill. 213. 

34. D.S.—Olson V. U. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 D.Bd. 543—Karlson v. 
U. S., Minn., 54 S.Ct. 704, 292 U.S. 
246, 78 L.Bd. 1236, affirming, C.C. 
A., 67 F.2d 24, certiorari granted 
54 S.Ct. 229, 290 U.S. 623, 78 L.Ed. 
543—Brewster v. U. S., Minn. 64 S. 
Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, aC.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Ed. 543—U. S. ex rel. 
and for Use of Tennessee Valley 
Authority v. Powelson, C.C.A.N.C., 

118 P.2d 79, modifying, D.C., U. 
S. ex rel. Tennessee Valley Au¬ 
thority v. Southern States Power 
Co., 33 F.Supp. 519—Welch v, Ten¬ 
nessee Valley Authority, C.C.A. 
Tenn., 108 P.2d 95—Continental 
Land Co. v. U. S., C.C.A.Wash., 88 
F.2d 104, certiorari denied 58 S. 
Ct. 36, 302 U.S. 715, 82 L.Ed. 552. 

Cal.—=<^ity of Pasadena v. Union 
Trust Co. of San Francisco, 31 P. 
2d 463. 138 CaLApp. 21—Joint 

Highway Diet. No, 9 v. Ocean 
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Shore R. Co., 18 P.2d 413, 128 Cal. 
App. 743—City of Stockton v. Vote, 
244 P. 609, 76 Cal.App. 869. 

Kan.—^Miltimore v. City of Augusta, 
38 P.2d 675, 140 Kan. 520. 

N.H.—Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 58 
A.L.R. 788. 

20 C.J. p 769 note 76 [g]. 

Practicability of uniting lands in 
one ownersMpy and costs, expenses 
and time consumed in doing so, are 
elements bearing on market value on 
premises sought to be condemned.— 
City of Stockton v. Vote, 244 P. 609, 
76 Cal.App. 369. 

xrtility dependent on city carrying 
out plan 

While as bearing on value, relative 
to compensation of property taken 
by city for harbor improvement, 
adaptability of the land for wharves 
and piers may be shown, there is 
no right to prove, for that purpose, 
any utility depending on execution by 
> the city of its extensive plan of har¬ 
bor improvement.—Marchant v. City 
of Baltimore, 126 A. 884, 146 Md. 513. 

35. U.S.—^Morton Butler Timber Co. 

V. U. S., C.C.A.Tenn., 91 F.2d 884. 
Ill.—Illinois Power & Light Corpora¬ 
tion V. Parks, 153 N.E. 483, 322 
Ill. 313. 

Va.—^Pruner v. State Highway Com’r, 
4 S.B.2d 393, 173 Va. 307—Appa¬ 
lachian Power Co. v. Johnson, 119 
S.E. 253, 137 Va. 12. 

20 C.J. p 772 note 81. 

36^ Colo.—^Union Exploration Co. v. 
Moffat Tunnel Improvement Dist., 
89 P.2d 257, 104 Colo. 109. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Wallace, 132 N.E. 444, 
’ 299 Ill. 476. 

N.Y.—New York Cent. R. Co. v. Ma¬ 
loney, 137 N.E. 306, 234 N.Y. 208, 
reversing 191 N.Y.S. 940, 199 App. 
Div. 937. 

20 C.J. p 773 note 82. 

37- U.S.—Olson v. U. S., C,C.A.Mlnn., 
67 P.2d 24, certiorari granted 64 
S.Ct. 229, 290 U.S. 623. 78 L.Bd. 
543, affirmed 54 S.Ct. 704, 292 U.S. 
246, 78 L.Ed. 1236—Karlson v. U. 
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must be some probability that the land would be 
used within a reasonable time for the particular use 
to which it is adapted.38 The adaptability of the 
land for a particular purpose is immaterial unless 
the present market value is enhanced thereby.39 
There must be a present demand for the land fpr 
such purpose or a reasonable expectation of such 
demand in the near future.^® 


Adaptability for building lots. It may be shown 
that the ground is adapted to be cut up into town 
or city lots,^! or that it may be subdivided into 
smaller building lots>2 Such use cannot be consid¬ 
ered where it is merely speculative and is too re¬ 
mote to influence the present market value of the 
iand;43 but such use is not as a matter of law too 
speculative simply because the land is not at the 


S., C.C.A.Minn., 67 P.2d 24, certio¬ 
rari granted 54 S.Ct. 229, 290 U.S. 
623, 78 L.Ed. 543. affirmed 54 S.Ct. 
704, 292 U.S. 246. 78 L.Ed. 1236— 
Brewster v. U. S., C.C.A.Minn., 67 
F.2d 24, certiorari granted 54 S. 
Ct. 229, 290 U.S. 623, 78 L.Ed. 
543, affirmed 54 S.Ct. 704, 292 U.S. 
246, 78 L.Ed. 1236—^Morton Butler 
Timber Co. v. U. S., C.C.A.Tenn., 
91 F.2d 884. 

Ill.—^East Peoria Sanitary Dist. v. 
Toledo, P. & W. R. R., 187 N.E. 
512, 353 Ill. 296, 89 A.L.R. 870— 
Forest Preserve Dist. of Cook 
County V. Sauer, 182 N.B. 813. 350 
Ill. 116. 

Kan.—Glover v. State Highway 
Commission of Kansas, 77 P.2d 
189, 197, 147 Kan. 279, citing Cor¬ 
pus Juris. 

La.—^Louisiana Highway Commission 
V. Lasseigne, 148 So. 672^ 177 La. 
440. 

Mont.—State v. Hoblit, 288 P. 181, 87 
Mont. 403. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 165. 

N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.T.S. 801, 234 
App.Div. 583—Appeal of Bronx 
Parkway Commission, 182 N.Y.S. 
760,' 192 App.Div. 412, affirmed 
130 N.E. 912, 230 N.Y. 607—In re 
Bronx Parkway Commission, 181 
N.Y.S. 265, 191 App.Div. 212, mo¬ 
tion denied 181 N.Y.S. 928, 192 
App.Div. 889. 

Tex.—Texas Povrer & .Light Co. v. 
Hill, Civ.App., 27 S.W.2d 842, er¬ 
ror dismissed. 

Va.—^Pruner v. State Highway Com’r, 
4 S.E.2d 393, 173 Va. 307. 

Wis.—^Muscoda Bridge Co. v. Grant 
County, 227 N.W. 863, 200 Wis. 

' 186. 

20 C.J. p 773 note 83, p 776 note 3. 

If use is too speculative to be 
considered In valnlnST pert taken, it 
cannot be considered in computing 
damage to part of tract not taken.— 
City of New Orleans v. Moeglich, 126 
So. 675, 169 La. 1111. 

38. Cal.—People v. McReynolds, 87 
P.2d 734, 738, 31 Cal.App.2d 219, 
citing Corpus Juris. 

IlL—Super-Power Co. of Illinois v. 
Sommers, 186 N.E. 476, 352 Ill. 
610—City of Chicago v. Jackson, 
164 N.E. 659. 333 Ill. 345—Illinois 
Power & Light Corporation v. 
Parks, 153 N.E. 481, 322 UL 313. ' 


Md.—Pumphrey v. Tabler, 2 A. 2d 
668, 175 Md. 498. 

Mich.—City of Allegan v. Vonasek, 
243 N.W. 14, 259 Mich. 310. 

N.Y.—^Appeal of Bronx Parkway 
Commission, 182 N.Y.S. 760, 192 
App.Div. 412, affirmed 130 N.E. 
912, 230 N.Y. 607—In re Bronx 
Parkway Commission, 181 N.Y.S. 
265, 191 App.Div. 212, motion de¬ 
nied 181 N.T.S. 928, 192 App.Div. 
889. 

20 C.J. p 773 note 84. 

39. U.S.—Olson v. U. S., C.C.A. 
Minn., 67 P.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ea. 543, affirmed 54 S.Ct. 704. 
292 U.S. 246, 78 L.Ed. 1236—Karl- 
son V. U. S., C.C.A.Minn.. 67 P.2d 
24, certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Ed. 543, affirmed 
54 S.Ct. 704, 292 U.S. 246, 78 L. 
Ed. 1236—Brewster v. U. S., C.C.A- 
Minn., 67 P.2d 24, certiorari grant¬ 
ed 54 S.Ct 229, 290 U.S. 623, 78 
L.Bd. 543, affirmed 64 S.Ct 704, 292 
U.S. 246, 78 L.Bd. 1236. 

Conn.—Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Sauer, 182 N.E. 813, 350 
Ill. 116—Illinois Power & Light 
Corporation v. Parks, 153 N.E. 483, 
322 Ill. 313. 

Miss.—State Highway Commission v. 
Brown, 168 So. 277, 280, 176 Miss. 
23, citing Corpus Juris. 

N.Y.—Cookinham v. Village of Rich¬ 
field Springs, 251 N.T.S. 520, 140 
Misc. 760—^In re Niagara, Lockport 
& Ontario Power Co., 231 N.Y.S. 72, 
133 Misc. 177, reversed on other 
grounds Niagara, Lockport & On¬ 
tario Power Co. v. Horton, 247 N. 
T.S. 761, 231 App.Div. 402. 

Va.—Pruner v. State Highway Com'r, 
4 S.E.2d 393, 173 Va. 307. 

20 C.J. p 773 note 85. 

40. U.S.—Olson V. U.S., C.C.A.Minn.. 
67 F.2d 24, certiorari granted 54 
S.Ct 229, 290 U.S. 623, 78 L.Ed. 
543, affirmed 54 S.Ct 704, 292 U.S. 
246, 78 L.Bd. 1236—Karlson v. U. 
S., C.C.A.Minn., 67 P.2d 24, certio¬ 
rari granted 54 S.Ct 229, 290 U.S. 
623, 78 L.Ed. 543, affirmed 54 S.Ct 
704, 292 U.S. 246, 78 L.Ed. 1236— 
Brewster v. U. S., C.C.A.Minn., 67 
F.2d 24, certiorari granted 54 S.Ct. 
229, 290 U.S. 623, 78 L.Ed. 543, 
affirmed 54 S.Ct 704, 292 U.S. 246, 
78 L.Ed. 1236. 

Colo.—^Union Exploration Co. v. Mof¬ 
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fat Tunnel Improvement Dist, 89 
P.2d 257, 104 Colo. 109. 

Mich.—Petition of Dillman, 237 N. 

W. 552, 255 Mich. 152. 

Miss.—State Highway Commission v. 

Brown, 168 So. 277, 176 Miss. 23. 
Mont—State v. Hoblitt 288 P. 181, 
87 Mont. 403. 

N.Y.—In re Niagara, Lockport & On¬ 
tario Power Co., 231 N.T.S. 72, 133 
Misc. 177, reversed on other 
grounds, Niagara, Lockport & On¬ 
tario Power Co. v. Horton, 247 N. 
T.S. 761. 231 App.Div. 402. 

20 C.J. p 774 notes 86, 87. 

41. Ala.—Alabama Power Co. v. 
Berry, 130 So. 541, 222 Ala. 20. 

Cal.—City of Los Angeles v. 

Hughes, 262 P. 737, 202 Cal. 731. 
N.Y.—St. Albans Land Corporation v. 
State. 6 N.T.S.2d 688, 264 App.Div. 
395. 

OkL—Tulsa v. Lloyd, 263 P. 152, 153, 
129 Okl. 27, quoting Corpus Juris. 
Va.—Appalachian Power Co. v. 

Johnson, 119 S.E. 263, 258, 187 Va. 
12, citing Uozpus Jtiris. 

20 C.J. p 774 note 90. 

Electlou as to uses 
If the land is suitable for another 
purpose as well as for being adapt¬ 
ed to division into city lots, the 
owner cannot be compelled to elect 
whether he will prove the value for 
one purpose or the other.—^Northern 
Pac., etc., R. Co. v. Porbls, 39 P. 571, 
15 Mont. 452, 48 Am.S.R. 692—20 C.J. 
p 774 note 95. 

42. Pa.—Soisson v. Connellsville 
School Dist., 104 A. 892, 262 Pa. 
80. 

43. Cal.—^People v. McReynolds, 87 
P.2d 734, 737, 31 Cal.App.2d 219, 
citing Corpus Juris. 

La.—Louisville & N. R. Co. v. R. E. 
E. De Montluzin Co., 116 So. 854, 
166 La. 211. 

Mont.—State v. Hoblitt, 288 P. 181, 
87 Mont. 403. 

N.Y.—Adirondack Power & Light 
Corporation v. Evans, 235 N.T.S. 
669, 226 App.Div. 490—^Board of 
Hudson River Regulating Dist. v. 
John A. Willard Realty & Lum¬ 
ber Co., 258 N.Y.S. 876, 144 Misc. 
478, reversed on other grounds 271 
N.Y.S. 938, 241 App.Div. 896, mo¬ 
tion denied 196 N.E. 573, 267 N.Y. 
549. 

ICere preparation of map showing 
proposed subdivision of farm, part 
of which was appropriated by coun^ 
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time built on,^^ the owner has not filed a town 
plat,45 or the land is used by the o^vner only for 
farming or dairy purposes.^® The value to be con¬ 
sidered is the value of the tract for subdivision 
purposes, not the value of each of the proposed 
lots.47 

Use at time of taking. The use to which the 
property is devoted at the time of the taking is one 
of the uses which may be considered in determin¬ 
ing the value of the land.48 Moreover, if such use 
has a special value to the owner, he is entitled to 
compensation measured by the value of the premis¬ 
es to him.49 

0‘iJimer’s intended use. In some jurisdictions evi¬ 
dence of what the owner intended to do with the 
land may be considered as one of the facts in es¬ 


timating the compensation due him,®® but it is gen¬ 
erally held that the owner is not entitled to en¬ 
hanced damages because he is prevented from car¬ 
rying out a particular scheme of improvement.®^ A 
showing as to the intended use does not prevent the 
consideration of other purposes for which the land 
is adapted.®^ 

Special value to taker and adaptability to pur- 
pose for which taken. As stated supra § 136, com¬ 
pensation must be reckoned from the standpoint of 
what the landowner loses by having his property 
taken, not by the benefit which the property may be 
to the other party to the proceedings; therefore the 
value of the parcel to the condemnor, or the need 
of acquiring the particular parcel for the proposed 
improvement,®3 or the value that would accrue to 


ty for highway purposes, did not re¬ 
quire appraisal commissioners to re¬ 
gard property as lots in determining 
aw'ard for part appropriated.—In re 
Putnam County, 273 N.T.S. 932, 152 
Misc. 185. 

44. Md.—^Washington, etc., R. Co. 

V. Linthicum, 96 A. 448, 127 Md. 
257. 

Mont.—^]Montana R. Co. v. Warren, 
12 P. 641, 6 Mont. 275, affirmed 11 
S.Ct. 96, 137 U.S, 348, 34 L.Ed. 
681. 

20 C.J. p 774 note 92. 

45. Mich.—Manistee, ete., R. Co. v. 
Fowler, 41 N.W. 261, 73 Mich. 217. 

20 C.J. p 774 note 93. 

4& Cal.—^People v. McReynolds, 87 
P.2d 734, 737, 31 CaI.App.2d 219, 
citing Ck)rpii8 Juris. 

Mo. —State ex rel. Highway, Com¬ 
mission V. Graham, App.. 74 S.W. 
2d 493, 495, citing Corpus Juris. 
Va.—^Pruner v. State Highway 
Com'r, 4 S.B.2d 393, 173 Va. 307. 
20 C.J. p 774 note 94. 

47. Cal.—City of Los Angeles v. 

Hughes, 262 P. 737, 202 Cal. 731. 
Pa.—Rothenberger v. City of Read¬ 
ing, 146 A 104. 296 Pa. 423. 

W.Va.—Monongahela West Penn. 
Public Service Co. v. Monongahela 
Development Co., 132 S.E. 380, 101 

W. Va. 165. 

20 C.J. p 774 notes 96, 97. 

Expense of mahing land suitable 
for lots should be considered.—Far- 
well V. Chicago, etc., R. Co., 72 N.W. 
1036, 52 Neb. 614—20 C.J. p 775 note 
98. 

4Bi Ga.—WUlcox v. State Highway 
Board, 144 S.E. 214, 38 Ga.App. 
373, reversed on other grounds 
State Highway Board v. Willcox, j 
149 S.E. 182, 168 Ga. 883, con¬ 
formed to Willcox V. State High-! 
way Board, 149 S.E. 432, 40 Ga. 
App. 241. 

Kan.—City of Wichita v. Schwert- 
ner, 286 P. 266, 130 Kan. 397. 


N.T.—Banner Milling Co. v. State, 
148 N.E. 668, 240 N.T. 533, affirm¬ 
ing 205 N.Y.S. 911, 210 App.Div. 
812, which affirmed 191 N.Y.S. 143, 
117 Misc. 33, and certiorari denied 
46 S.Ct. 107, 269 TJ.S. 582, 70 L. 
Ed. 423—Board of Sup'rs of Herk¬ 
imer County v. Beardslee, 252 N. 
Y.S. 10,, 140 Misc. 894. 

Tex.—^Texas Power & Light Co. v. 

Snell. Civ.App.. 15 S.W.2d 180. 
Wash.—Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 181 P. 898, 
107 Wash. 378. 

Xbjury to third person 

The appropriator cannot show that 
use wrongfully injures a third per¬ 
son.—Cox v. Philadelphia, etc., R. 
Co., 64 A. 729, 215 Pa, 506, 114 Am.S. 
R. 979. 

49. Ga.—^Housing Authority of City 
of Augusta V. Holloway, App., 11 
S.E.2d 418. 

Tenn.—Lebanon & Nashville Turn¬ 
pike Co. v. Creveling, 17 S.W.2d 
22, 159 Tenn. 147, 65 A.L.R. 440. 
20 C.J. p 769 note 75, p 775 note 99. 
“Value peculiar to owner” defined 
“Before we may give weight to 
value peculiar to the owner, it must 
appear, not that the property is 
peculiar, but that the relationship 
of the owner thereto is peculiar— 
its advantages to him more or less 
exclusive—that is, that it is proper¬ 
ty having value peculiar to the own¬ 
er only, and without possible like 
value to others who might acquire 
it; property with characteristics of 
location or construction which limit 
its usefulness, and therefore its 
value, to the'particular owner of it, 
so that these elements of value can¬ 
not pass to a third party.”^—Leban¬ 
on & Nashville Turnpike Co. v. 
Creveling, 17 S.W.2d 22, 25, 159 
Tenn. 147, 65 A.L.R. 440. 

Sentimental value will not be con¬ 
sidered.—^Producers’ Wood Preserv¬ 
ing Co. V. Commissioners of Sewer-1 
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age of Louisville, 12 S.W.2d 292, 
227 Ky. 159. 

Owner’s unwillingness to sell is 
not to be considered.—Ham, Years- 
-ley & Ryrie v. Northern Pac. Ry. 
Co., 181 P. 898, 107 Wash. 378. 

50. Tex.—Galveston, etc., R. Co. v. 
Schelling, Civ.App., 198 S.W. 1018 
—Ft. Worth V. Burton, Civ.App., 
193 S.W. 228—Crystal City, etc., 
R. Co. V. Isbell, Civ.App., 126 S.W. 
47. 

Wis.—^Jeffery v. Osborne, 129 N.W. 

931, 145 Wis. 351. 

20 C.J. p 775 note 2. 

61. Ind.—^Alberson Cemetery Ass’n 
V. Puhrer, 137 N.E. 545, 547, 192 
Ind. 606, citing Corpus Juris. 
Minn.—^Board of Education of City 
of Minneapolis v. Heywood Mfg. 
Co., 192 N.W. 102, 154 Minn. 486. 
Tex.—^Perry v. Wichita Palls, R. & 
F. W. R Co., Civ.App., 238 S.W. 
276. 

20 C.J. p 776 note 4. 

52. Iowa.—^Lough v. Minnesota, etc., 
R. Co., 89 N.W. 77, 116 Iowa 31. 
Mo.—St. Louis Terminal R. Co. v. 

Hieger, 40 S.W. 947. 139 Mo. 315. 
20 C.J. p 776 note 5. 

63. Ala.—^Alabama Power Co. v. 

Herzfeld, 114 So. 49, 216 Ala. 671. 
Cal.—City of Stockton v. Elling- 
wood, 275 P. 228, 96 Cal.App. 708. 
Ga.—State Highway Board of Geor¬ 
gia V. Shierling, 181 S.E. 885, 51 
Ga.App. 935. 

Ill.—^Decatur Park Dist. v. Becker, 
14 N.E.2d 490, 368 Ill. 442—Vil¬ 
lage of Oak Park v. Hulbert, 138 
N.E. 678, 307 Ill. 270. 

Minn.—^Minneapolis-St. Paul Sanita¬ 
ry Dist. V. Fitzpatrick, 277 N.W. 
394, 201 Minn. 442, 124 AL.R. 897. 
N.H.—^Emmons v. Utilities Power 
Co., 141 A 65, 83 N.H. 181, 58 A. 
L.R. 788. 

N.Y.—^Niagara, Lockport & Ontario 
Power Co. v. Horton, 247 N.Y.S. 
761, 231 App.Div. 402, reversing In 
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the land from the construction of the contemplated 
improvement,®^ cannot be considered as an element 
of damage to the landowner; neither can an amount 
that has at some time been ext)ended on the prop¬ 
erty in question, which has rendered it specially 
suitable for the use for which it is being condemned, 
be claimed by the landowner,®® but such improve¬ 
ments may be considered in so far as they enhance 
the value of the property.®® The rule that the val¬ 
ue of the property to the condemnor is not to be 
considered does not mean that the adaptability of 
the land taken for the purposes of the condemnor 
may not be considered, along with any other uses 
for which the land is available, in determining its 
market value,®7 provided the prospective demand 


for such use of the land by prospective purchasers 
or condemnors affects the present market value of 
the land.®® 

§ 161. -Injury from Negligence, Nui¬ 

sance, or Trespass 

Generally damages not necessarily arising from a 
lawful taking and proper operation of the improvement 
cannot be recovered in the condemnation proceedings. 

In proceedings to condemn land or to recover 
compensation for land already taken or injured, no 
damages are included except such as necessarily 
arise from a lawful taking and a proper construc¬ 
tion and operation of the improvement.®® Dam¬ 
ages caused by willful or negligent acts in the con- 


re Niagara, Lockport & Ontario 
Power Co., 231 N.Y.S. 72, 133 Misc. 
177—Thompson v. State. 198 N. 
Y.S. 590, 204 App.Div. 684. 

Okl.—^Eichman v. Oklahoma Oity, 
202 P. 184, 84 Okl. 20. 

Wash.—Chelan Electric Co. v. Per¬ 
ry, 268 P. 1040. 148 Wash. 353, ap¬ 
peal dismissed 49 S.Ct. 478, 279 
U.S. 823, 73 L.Ed. 977—Ham, 

Yearsley & Ryrie v. Northern Pac. 
Ry. Co., 188 P. 527, 110 Wash. 467 
—Ham, Yearsley & Ryrie v. North¬ 
ern Pac. Ry. Co., 181 P. 898, 107 
Wash. 378. 

20 CvJ. p 776 note 7. . 

64. Kan.—Harris v. Board of 
Com’rs of Wyandotte County, 101 
P.2d 898, 151 Kan. 946. 

N.Y.—Thompson v. State, 198 N.Y. 
S. 590, 204 App.Div. 684. 

55. N.Y.—New York, O. & W. Ry. 
Co. V. Livingston, 198 N.Y.S. 683, 
120 MIsc. 146, affirmed 201 N.Y.S. 
629, 206 App.Div. 589, modified on 
other grounds 144 N.E. 589, 238 
N.Y. 300, 34 A.L.R. 1078. 

Wash.—Pacific County v. Astoria 
North Beach Ferry Co., 17 P.2d 
40, 170 Wash. 643. 

20 C.J. p 777 note 8. 

56. N.Y.—New York, O. & W. Ry. 
Co. V. Livingston, 198 N.Y.S. 683, 

. 120 Misc. 146, affirmed 201 N.Y.S. 
629, 206 App.Div. 589, modified on 
other grounds 144 N.E. 589, 238 
N.Y. 300, 34 A.L.R. 1078. 

57. U.S.—U. S. ex rel. Tennessee 
Valley Authority v. Southern 
States Power Co., D.C.N.C., 33 F. 
Supp. 519. 

Ala.—^Alabama Power Co. v. Herz- 
feld, 114 So. 49, 216 Ala. 671. 

Ark.—Yonts v. Public Service Co. 
of Arkansas, 17 S.W.2d 886, 179 
Ark. 695. 

Cal.—Temescal Water Co. v. Marvin, 
9 P.2d 335, 121 CaLApp. 512—City 
of Stockton V. Ellingwood, 275 P. 
228, 96 CaLApp. 708. 

Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist, 89 
P.2d 257, 104 Colo. 109. 


Ga.—State Highway Board of Geor¬ 
gia V. Shierling, 181 S.E. 885, 51 
Ga.App. 935. 

Ill.—^East St. Louis Light & Power 
Co. V. Cohen, 164 N.E. 182, 333 Ill. 
218. 

Kan.—^Miltimore v. City of Augusta, 
38 P.2d 675, 140 Kan. 520. 

Md.—Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 513. 

N.H.—^Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 58 A. 
L.R, 788. 

N.Y.—New York, O. & W. Ry. Co. 
V. Livingston, 198 N.Y.S. 683, 120 
Misc. 146, affirmed 201 N.Y.S. 629, 
206 App.Div. 589, modified on oth¬ 
er grounds 144 N.E. 589, 238 N.Y. 
300, 34 A.L.R. 1078. 

Tex.—State v. Carpenter, Civ.App., 
55 S.W.2d 219, reversed on other 
grounds 89 S.W.2d 194, 126 Tex. 
694, rehearing denied 89 S.W.2d 
979, 126 Tex. 604. 

Wash.—Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 188 P. 527, 
110 Wash. 467—^Ham, Yearsley & 
Ryrie v. Northern Pac. Ry. Co., 
181 p: 898, 107 Wash. 378. 

20 C.J. p 777 note 10-p 778 note 13. 

TTse as alley 

Where private property was con¬ 
demned by a village for an alley, 
consideration of the value of the par¬ 
ticular strip for use as an alley was 
improper, since an alley is not the 
subject of private ownership and 
has no market value and the use of 
the land by the public under an 
easement for an alley would deprive 
it of all market value.—^Village of 
Oak Park v. Hulbert, 138 N.E. 678, 
307 Ill. 270. 

Sabseaueut improvements by tak¬ 
er are of slight evidentiary value 
in determining value of land taken. 
—Hoyt V. City df Stamford, 165 A. 
357, 116 Conn. 402. 

58. U.S.—Olson v. U. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C,A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Ed. 543—Karlson 
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V. U. S., Minn., 54 S.Ct. 704, 292 
U.S. 246, 78 L.Ed. 1236, affirming, 
C.C.A., 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ed. 543—Brewster v. U. S., 
Minn., 64 S.Ct. 704, 292 U.S. 246, 
78 L.Ed. 1236, affirming, C.C.A., 67 
P.2d 24, certiorari granted 54 S. 
Ct. 229, 290 U.S. 623, 78 L.^ld. 543. 
Cal.—City of Pasadena v. Union 
Trust Co. of San EYancisco, 31 P. 
2d 463, 138 CaLApp. 21—Joint 

Highway Dist. No. 9, v. Ocean 
Shore R. Co., 18 P.2d 413, 420, 128 
CaLApp. 743, citing Corpus Jozls. 
Colo.—Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist., 89 
P.2d 257, 104 Colo. 109. 

Ill.—^Decatur Park Dist. v. Becker, 
14 N.E.2d 490, 368 Ill. 442. 

Minn.—^Minneapolis-St. Paul Sanita¬ 
ry Dist. V. Fitzpatrick, 277 N.W. 
394, 201 Minn. 442, 124 A.L.R. 897. 
Okl.—^Eichman v. Oklahoma City, 
202 P. 184, 84 Okl. 20. 

Use for particnlar purpose by other 
than, taker 

In ascertaining the market value 
of property taken in a condemna¬ 
tion proceeding, the utility or avail¬ 
ability of the property for the spe¬ 
cial purpose of the taker cannot be 
shown,* if the taker is the only per¬ 
son who can use it for that purpose; 
but if other persons could use the 
property for that purpose the land’s 
availability for such use may be 
shown.—^U. S. V. Boston, C. C. & N. 
Y. Canal Co., C.C.A.Mass., 271 F. 877. 

59. Ark.—Gordon v. Camden Curb 
& Gutter Dist. No. 1, 287 S.W. 
761, 172 Ark. 94. 

Kan.—^Loomis v. City of Augusta, 
99 P.2d 988, 990, 151 Kan. 843, 
quoting Corpus Juris—^United 
Power & Light Corporation of 
Kansas v. Murphy, 9 P.2d 658, 
663, 135 Kan. 100, quoting Cor¬ 
pus Juids. 

Mo.—State ex rel. State Highway 
Commission v. Riggs, 47 S.W.2d 
178, 226 Mo.App. 1053. 

N.J.—Miller, v. Port of New York 
Authority, 15 A.2d 262, 266, 18 
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struction®® or operation®^ of a public improvement 
are not recoverable in the condemnation proceed¬ 
ings, the remedy, if any, of the landowner in such 
cases being a common-law action for damages.®^ 


These rules are applicable, although the constitu¬ 
tion provides that compensation shall be made for 
injuring or destroying property as well as for tak¬ 
ing it,®® and they also apply under statutes provid- 


N.J.Misc. 601, citinir Corpus Ju¬ 
ris. 

N.C.—Moses V. Town of Morganton, 
141 S.E. 484. 195 N.C. 92. 

Okl.—Oklahoma Gas & Electric Co. 
V. Miller Bros., 101 Ranch Trust, 
46 P.2d 570, 173 Okl. 101. 

Pa.—Borsallno v. City of Reading:, 
170 A. 711, 111 Pa.Super. 549. 

20 C.J. p 778 note 16. 

iniautltoxized work 

In proceeding for an assessment 
of damages caused by construction 
of a tunnel in conjunction with oth¬ 
er work done for the purpose of se¬ 
curing additional water supply for 
metropolitan water system author¬ 
ized by statute, petitioners could not 
recover damages alleged to have 
been caused by unauthorized acts of 
the commission.—^Klem v. Common¬ 
wealth. 17 N.E.2d 155. 301 Mass. 340. 

Prospective wrongful acts 

Consequential damages for taking 
of property must be determined on 
theory that public utility will be 
maintained and operated in proper 
and lawful manner.—H. G. Hastings j 
Co. V. Southern Natural Gas Corpo¬ 
ration, 166 S.E. 56, 45 Ga.App. 774. 

Vental suffexlag' 

Damages for landowner’s mental 
suffering from son being taken from 
her property and jailed, for having 
her property invaded, and for dep¬ 
rivation of right to contest expro¬ 
priation thereof, held not recover¬ 
able in expropriation proceedings.— 
Iiouisiana Highway Commission v. 
De Bouchel, 142 So. 142, 174 La. 968. 

Damages ftom breach of eaqjixess 
or implied contract cannot be recov¬ 
ered by landowners in condemnation 
proceedings.—Ideal Laundry Co. v. 
City of Dallas. Tex.Civ.App., 64 S. 
W.2d 801, error dismissed. 

Blasting 

<1) If injury to land was neces¬ 
sary incident of blasting in construc¬ 
tion of improvement, damages were 
chargeable to condemnor, but not 
where injury was caused by con¬ 
tractor’s negligence.—^Newberry v. 
Hamblen County, 9 S.W.2d 700, 157 
Tenn. 491—20 C.J. p 778 note 17 [c]. 

(2) Where a power company in 
erecting its line across plaintiff’s 
land caused damages to the land- 
owner by blasting, the company was 

‘ liable for such damages.—^Tennessee 
Electric Power Co. v. Holt, 3 Tenn. 
App. 872. 

(3) Improvement distrlot, excavat¬ 
ing from bluff to widen street on 
same grade, was liable to abutting 
jpruperty owner for ipjury caused 

loosefidng soil through blasting. 


—^Kirk V. Pulaski Road Improvement 
Dlst. No. 10, 291 S.W. 793. 172 Ark. 
1031. 

(4) Where injury was caused by 
a railroad company blasting on its 
1 ow'n land, it is not liable for inju¬ 
ries to adjacent buildings, unless it 
failed to exercise due care in the 
operation.—Booth v. Rome, etc., R. 
Co., 35 N.B. 592, 140 N.Y. 267, 37 
Am.S.R. 552, 24 L.R.A. 105, revers¬ 
ing 17 N.y.S. 336. 

60. Iowa.—Bracken v. City of Al- 
bia, 189 N.W. 972, 194 Iowa 596— 
Kukkuk v. City of Des Moines, 
187 N.W. 209, 193 Iowa 444. 

La.—Louisiana Highway Commission 

V. Dunn, 139 So. 324, 173 La. 998. 
Okl.—Oklahoma Gas & Electric Co. 

V- Miller Bros., 101 Ranch Trust. 
46 P.2d 670, 173 Okl. 101. 

Pa.—^Borsallno v. City of Reading, 
170 A. 711, 111 Pa.Super. 549. 

Tex.—City of Trinity v. McPhail, 
Civ.App., 131 S.w.2d 803—Fergu¬ 
son Seed Farms v. Fort Worth & 
D., S. P. Ry. Co.. Civ.App., 69 S. 

W. 2d 223—Throckmorton County 

V. Howsley, Civ.App.. 28 S.W.2d 
951—Fort Worth & D. B. P. Ry. 
Co. V. Gilmore, Civ.App.. 2 S.W.: 
2d 543—City of San Antonio v. 
Pike, Civ.App., 211 S.W. 639. ! 

TTtah.—Thomas E. Jeremy Estate v. | 
Salt Lake City, 49 P.2d 405, 87 
Utah 370. I 

Wis.—Leininger v. Highway Com¬ 
mittee of Pierce County, 258 N.W. 
368, 217 Wis. 61. 

Anticipated n^Ugence in the con¬ 
struction of the improvement is not 
an element of damage.—Loomis v. 
City of Augusta, 99 P.2d 988, 990, 
151 Kan. 343, quoting Corpus- Juris 
—^United Power & Light Corporation 
of Kansas v. Murphy, 9 P.2d 668, 
663, 135 Kan. 100, quoting Corpus 
Juris —20 C.J. p 778 note 17. 
Trespasses committed in construct¬ 
ing improvement 

Mass.—^Davis v. New England R. 
Co., 85 N.E, 475, 199 Mass. 292, 20 
L.R.A„N.S., 1061. 

20 C.J. p 779 note 21. 

Constitutional provisions construed 

(1) The constitutional provision 
that private property shall not be 
taken for a public use without just 
compensation, and statutes enacted 
thereunder, do not apply to damage 
to realty due purely to negligence 
in construction by state agency of 
project for public use.—Miller v. 
Port of New York Authority, 15 A. 
2d 262, 18 N.J.Misc. 601. 

(2) That private property shall 
not be taken for public use, or dam¬ 
aged, without just compensation has 
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reference to private property taken 
or damaged in exercise of power of 
eminent domain and was not intend¬ 
ed to apply to damages based on 
negligent construction or design of 
the public works.—^Vesely v. Charles 
Mix County, 287 N.W. 51, 66 S.D. 
570. 

Damage to realty 

Under statute authorizing Port 
of New York Authority to acquire 
property by condemnation and defin¬ 
ing real property to include land 
and also claims for “damage to re¬ 
alty,’* quoted words do not include 
right to recover for damage to re- 
i alty due purely to negligence in 
the construction by state agency of 
a project for public use, but only 
enlarges the scope of the eminent 
domain act to include besides dam¬ 
ages for land taken, also damages 
necessarily incident to use thereof 
for purposes taken, including such 
consequential damages to other re¬ 
alty as might result from use, and 
which could not theretofore be in¬ 
cluded in condemnation proceeding. 
—Miller v. Port of New York Au¬ 
thority, 15 A.2d 262, 18 N.J.Misc. 
601. 

61t Iowa.—^Bracken v. City of Albia, 
189 N.W. 972, 194 Iowa 596. 

Okl.—Oklahoma Gas & Electric Co. v. 
Miller Bros., 101 Ranch Trust, 46 
P.2d 570, 173 Okl. 101. 

Tex.—Ferguson Seed Farms v. Fort 
Worth & D., S. P. Ry. Co., Civ. 
App., 69 S.W.2d 223. 

Wis.—Leininger v. Highway Commlt- 
> tee of Pierce County, 258 N.W. 368, 
217 Wis. 61. 

20 C,J. p 779 note 18. 

Nnisaiice 

Damages because the improvement 
will be so operated as to constitute a 
nuisance cannot be recovered in emi¬ 
nent domain proceedings.—County 
Sanitation Dist. No. 2 of Los An¬ 
geles County v. Averill, 47 P.2d 786, 
8 Cal.App.2d 556—20 C.J. p 779 note 
19. 

Failnre to fence highway does not 
entitle adjoining owner to compensa¬ 
tion.—Snyder v. Shelby County, 87 
S.W.2d 90, 261 Ky. 118. 

62. Okl.—Oklahoma Gas & Electric 
Co. v. Miller Bros., 101 Ranch 
Trust, 46 P.2a 570, 173 Okl. 101. 

Pa.—^Borsalino v. City of Reading, 
170 A. 711, 111 Pa.Super, 649. 

20 C.J. p 779 note 22. 

Remedies of owner for damages gen¬ 
erally see infra § 400. 

63. Ky.—Braunstein v. Louisville, 
143 S.W. 372. 146 Ky. 777, 42 L.R.A., 
N.S., 538. 

20 C.J. p 779 note 23. 
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ing not only that just compensation for the land 
taken shall be made but likewise for incidental loss 
or damage such as must necessarily or reasonably 
result from the appropriation of the land and con¬ 
struction of the road.®4 Nevertheless it has been 
held in some cases that, in order to avoid multi¬ 
plicity of suits, where the work-incident to a public 
improvement has been performed prior to the com¬ 
mencement of condemnation proceedings, damages 
arising from negligence in doing the work may be 
recovered in such proceedings.®^ 

§ 162. - Injury to Trade or Business in 

General 

Generally Injury to business or good will or loss of 
profits are not elements of damages. 


Loss of profits, present or future, does not con¬ 
stitute an element of damage.®® Although it is 
generally held that business or good will is not 
property within the meaning of the statutes re¬ 
lating to eminent domain,®*? an owner is entitled 
to compensation for the value of his business and 
good will where the condemnor appropriates the 
business and not simply the property where it 
is carried on.®® The legislature may authorize com¬ 
pensation for injury to business or good will caused 
by the appropriation of, or injury to, property 
on which the business is located.®® In the ab¬ 
sence of such legislation, one whose land is taken 


64. Tenn.—Colcough v. Nashville, 
etc., R. Co., 2 Head 171. 

20 C.J. p 779 note 24. 

65. Kan.—^United Power & Light 
Corporation of Kansas v. Murphy, 
9 P.2d 658. 135 Kan. 100. 

Mo.—^Arkansas Missouri Power Co. v. 
Killian. 40 ■S.W.2d 730, 731, 225 Mo. 
App. 454. quoting Corpus Juris. 

20 C.J. p 779 note 25. 

66 . U.S.—Stephenson Brick Co. v. U. 
S. ex rel. and for Use of Tennessee 
Valley Authority, C.C.A.Ala., 110 
F.2d 360. 

Ill.—Cuneo v. City of Chicago, 11 N. 

E.2d 16, 292 Ill.App. 235. 

Mo.—^Tate v. State Highway Com¬ 
mission, 49 S.W,2d 282, 226 Mo.App. 
1216. 

Neb.—James Poultry Co. v. Nebraska 
City, 284 N.W. 273, 136 Neb, 787, 
rehearing denied and opinion sup¬ 
plemented 286 N.W. 337, 136 Neb. 
456. 

N.C.—State v. Suncrest Lumber Co., 
154 S.E. 72, 199 N.C. 199. 

Or.—City of Portland v. Postill, 263 
P. 896, 123 Or. 579. 

Pa.—Regina v. Monroe County, 179 
A. 36, 319 Pa. 267. 

R.I.—^Reynolds v. State Board of Pub¬ 
lic Roads, 173 A. 125, 64 R.I. 289. 
Va—Chairman of Highway Commis¬ 
sion V. Parker, 136 S.E. 496, 147 
Va. 25. 

Wis.—Sheeley v. Chippewa County, 
268 N.W. 373, 217 Wis. 41—Piorini 
V. City of Kenosha, 243 N.W. 761, 
762, 208 Wis. 496, citing Corpus 
Juris. 

20 C.J. p 782 note 40. 

Profits of husixLess are too specula¬ 
tive to be considered in making con¬ 
demnation award which should be 
fair market value of property taken. 
—Font-icello Mineral Springs Co. v. 
City of Richmond, 137 S.E. 468, 147 
Va. 355. 

67. Cal.—Morris v. City and County 
of San Francisco, 210 P. 824, 59 
Cal.App. 364. 

Mass.—Cobb v. Boston, 109 Mass. 438 


—^Edmands v. Boston, 108 Mass. 
535. 

Mo.—Tate v. State Highway Commis¬ 
sion, 49 S.W.2d 282, 226 Mo.App. 
1216. 

N.Y.—^In re New York, W. S. & B. 
R. Co., 35 Hun 633—Banner Milling 
Co. V. State, 191 N.Y.S. 143, 117 
Misc. 33. 

N.C.—^Pemberton v. City of Greens¬ 
boro, 181 S.E. 258, 208 N.C. 466. 
Ohio.—In re Miami Conservancy 
Dist, 25 Ohio N.P.,N.S., '303. 

Pa.—In re Race Street School Prop¬ 
erty. 9 Pa.Dist. 616, 24 Pa.Co. 433. 
20 C.J. p 779 note 26. 

A calling, business, or profession is 
property which cannot be destroyed 
by the legislature without compensa¬ 
tion.—State V. Chapman, 55 A. 94, 

69 N.J.Law 464, affirmed 57 A. 1133, 

70 N.J.Law 339—20 C.J. p 779 note 
27. 

Consequential damages to business 
Loss of business because inn was 
less available and tourists were .less 
attracted on account of improvement 
held not proper element of damages 
for taking part of land for grade 
crossing elimination.—^Adamo v. 
State, 256 N.Y.S. -424, 235 App.Div. 
12, reversing 261 N.Y.S. 680, 140 Misc. 
793. 

^oss as patron of telephone company 
In proceedings to condemn farm, 
possible loss of farmer as telephone 
exchange patron and alleged fact 
that reserve stock of repair supplies 
was larger than needed in view of 
loss of such farmer as a patron did 
not entitle owner of telephone ex¬ 
change to intervene and claim dam¬ 
ages in the condemnation proceedings. 
—Deepe v. U. S., 86 P.2d 242, 103 
Colo. 294. 

68. N.Y.—^Banner Milling Co. v. 
State, 148 N.E. 668, 240 N.Y. 533, 
affirming 206 N.Y.S. 911, 210 App. 
Div. 812, which affirmed 191 N.Y.S. 
143, 117 Misc. 3’3. Certiorari de¬ 
nied 46 S.Ct. 107, 269 U.S. 582, 70 
L.Ed. 423. 


£ 08 s from unprofitable extensions 
not approved by public utilities com¬ 
mission must be borne by electric 
company, in proceedings to condemn 
its plant.—Public Service Co. of Colo¬ 
rado V. City of Loveland, 245 P. 493, 
79 Colo. 216. 

69. N.Y.—Banner Milling Co. v. 
State. 148 N.E. 668, 240 N.Y. 533. 
affirming 205 N.Y.S. 911, 210 App. 
Div. 812, which affirmed 191 N.Y.S. 
143, 117 Misc. 33. Certiorari denied 
46 S.Ct. 107, 269* U.S. 582, 70 L.Ed. 
423. 

Okl.—Oldfield v. City of Tulsa, 41 P. 

2d 71, 170 Okl. 329, 98 A.L.R. 953. 
Established business 
Under some statutes, a decrease in 
the value of an established business 
as a result of the contemplated im¬ 
provement is compensable.—Burhans 
V. City of New York, 163 N.Y.S. 140 
—20 C.J. p 779 note 28 [aj, [bj. 
Business conducted by tenant 

Statute construed to provide that 
a tenant or other person engaged in 
business on the land is entitled to 
compensation for the injury to his 
business, but that the owner operat¬ 
ing a business on the land taken is 
not.—^Morrison v. Cottonwood Devel¬ 
opment Co., 266 P. 117, 38 Wyo. 190. 
Severance damages 

(1) Under statute providing that 
severance damages shall be paid 
where the property of a public utility 
company is taken, damage to business 
or good will must be compensated. 
—Southern California Edison Co. v. 
Railroad Commission of California, 
59' P.2d 808, 6 Cal.2d 737. 

(2) Railroad commission's refusal 
to fix severance damages because of 
idle plant of utility whose electric 
system within city was sought to 
be acquired by city held proper, 
where utility’s system from which 
city could obtain supply of electric 
current was more convenient and 
economical than any other, source, 
and city bound itself to purchase 
.electric current frcim utility for sev- 
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or injured cannot recover compensation for loss or 
interruption of business or trade,^^ inability to per¬ 
form contracts,^ 1 or inconvenience in carrying on 
business.^2 However, in some cases damage for 
injury to, or interruption of, business caused by 
the taking or injuring of the owner’s land has been 
allowed.73 The owner is generally held not enti¬ 


tled to compensation for loss of business caused by 
the temporary occupation or obstruction of a high¬ 
way or of lands not belonging to claimant,but in 
some cases compensation has been allowed. Loss 
of trade or business as a result of the diversion of 
traffic caused by improvements of the streets or 
highways is not an element of damages.*^® Although 


en years.—Southern California Edi¬ 
son Co. V. Railroad Commission of 
California, 59 P.2d 808, 6 Cal.2d 737. 
Statute held uot to provide for com- 
pexLsatiou for iiijuxy to husiuess 

(1) Under Act Oct. 6, 1917, the 
president of the United States, in fix¬ 
ing* compensation for taking of land 
for military purposes, although per¬ 
mitted to consider special value of 
such land to plaintilfs, was unauthor¬ 
ized to make any allowance for con¬ 
sequential damages for loss to or 
destruction of their business, nor is 
any compensation for such loss re¬ 
coverable in action therefor, either 
on implied promise or under statute. 
—-Mitchell V. U. S., 45 S.Ct. 293, 267 

U. S. 341, 69 L.Ed. 644, affirming 58 
Ct.Cl. 413, 443. 

(2) That secretary of war was, by 
Act Oct. 6, 1917, authorized to take 
into consideration loss due to de¬ 
struction of business when purchas¬ 
ing land for military purposes under 
agreement with owners, does not en¬ 
title owners of land taken to recov¬ 
er consequential damages ifor destruc¬ 
tion of their business, in absence of 
agreement.—^Mitchell v. U. S., supra. 

(3) Li.l911 c 746, as to acquisition 
of property for barge canal, under 
which appropriation of claimant’s 
milling plant was effected, contains 
no provision for compensation for 
good will and going business, nor 
does L.1918 c 606, the title of which 
indicates that its purpose is merely 
to extend the time for filing existing 
claims.—Banner Milling Co. v. State, 
191 N.T.S. 143, 117 Misc. 33. 

70. U.S.—^Joslin Mfg. Co. v. City of| 
Providence, 43 S.Ct. 684, 262 U.S. 
668, 67 L.Bd. 1167, affirming Jos- 
lin Mfg. Co. V. Clarke, 114 A. 186, 
44 R.I. 31—Bothwell v. U. S., 41 
S.Ct. 74, 254 U.S. 231, 65 L.Ed. 
1238, affirming 54 Ct.Cl. 203. 

Cal.—City of Stockton v. Marengo, 31 
P.2d 467, 469, 137 Cal.App. 760, cit¬ 
ing Corpus JhziB—City of Long 
Beach v. Wright, 25 P.2d 641, 134 
Cal.App. 366. 

Colo.—City and County of Denver v. 

Tondall, 282 P. 191 , 86 Colo. 372. 
Mich.—In re City of Detroit, 246 
N.W. 51, 261 Mich. 278. 

Mo.—^Texas Empire Pipe Line Co. 

V. Stewart, App., 35 S.W.2d 627, 
reversed on other grounds 55 S.W. 
2d 283, 331 Mo. 525. 

N.T.—People v. Isaac G. Johnson & 
Co., 219 N.T.S. 741,. 219 App.Div. 
286, affirmed 157 N.R 885, 245 N. 


Y. 627, certiorari denied Isaac G 
Johnson & Co. v. People of State o 
New York, 48 S.Ct. 159, 275 U.S 
571, 72 L.Bd. 432—^Kost v. State, 
260 N.T.S. 627, 145 Misc. 691. 

N.C.—Pemberton v. City of Greens¬ 
boro. 181 S.E. 258, 208 N.C. 466. 
Okl.—Oldfield v. City of Tulsa, 41 P. 

2d 71. 170 Okl. 329, 98 A.L.R. 953. 
R.I.—Reynolds v. State Board of 
Public Roads, 173 A. 125, 54 R.I. 
289—State Airport Commission v. 
May. 152 A. 225, 51 R.I. 110. 

Wis.—Sheeley v. Chippewa County, 
258 N.W. 373, 217 Wis. 41. 

Wyo.—Morrison v. Cottonwood Devel¬ 
opment Co., 266 P. 117, 38 Wyo. 190. 
20 C.J. p 780 note 29. 

Going value 

(1) Where land on which was 
erected a flour mill was appropriated, 
claimant is entitled to recover the 
value of the physical property as it 
existed at the time of appropriation, 
and in estimating its “going value” 
is entitled to compensation not mere¬ 
ly for so much land, brick, lumber, 
materials, and machinery considered 
separately, but, if they have been 
combined, adjusted, synchronized, and 
perfected into an efficient functioning 
unit of property, then that unit must 
be paid for as it existed at appropria¬ 
tion.—Banner Milling Co. v. State, 191 
N.T.S. 143, 117 Misc. 33. 

(2) Owners of quarry appropriated 
for interstate park held not entitled 
to more than market value of quarry 
where quarry never had been worked 
and had no going plant value.— 
Sparkill Realty Corporation V. State, 
197 N.B. 192, 268 N.T. 192, reversing 
275 N.T.S. 766, 242 App.Div. 862, and 
reargument denied 198 N.E. 529. 268 
N.T. 632. 

(3) In an eminent domain proceed¬ 
ing under Act March 4, 1921, to ap¬ 
propriate buildings and improvements 
owned by the Washington Market 
Company, the commission appointed 
to appraise and fix the value of the 
property held, under §§ 3 and 4, 
to have no power to allow for going 
concern value.—In re U. S. Commis¬ 
sion to Appraise Washington Market 
Co. Property, 295 F. 950, 54 App.D.C. 
129, petition dismissed U. S. v. Wash¬ 
ington Market Co., 44 S.Ct. 634. 265 
U.S. 598, 68 L.Ed. 1199. 

Not double recovery 
Allowing damages for injury to 
land and to business conducted there- I 
on is not double recovery.—^Hart | 
Bros. V. Dallas County, Tex.Com.App., i 
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I 279 S.W. 1111, reversing Dallas Coun¬ 
ty V. Hart Bros., Civ.App., 271 S.W. 
408. 

I 71. N.T.—^In re New York, etc., R. 
Co., 35 Hun 633—^Matter of Buffalo, 
1 N.Y.St. 742. 

72. Mich.—^In re City of Detroit, 246 
N.W. 51, 261 Mich. 278. 

20 C.J. p 781 note 31. 

73. Ill.—Village of Bradley v. New 
York Cent. R. Co., 129 N.E. 744, 
296 Ill. 383. 

20 G.J. p 781 note 32. 

Where part of building is taken, 
damages to business or income of 
remainder. Interruptions of business, 
inaccessibility to remaining portions, 
and removal of dfibris of portion of 
remaining building, may be consid¬ 
ered in determining damage.—City of 
Chicago V. Koff, 173 N.B. 666, 341 Ill. 
520. 

74. Ala.—^Thompson v. City of Mo¬ 
bile, 199 So. 862, 240 Ala. 523. 

N.T.—^Adamo v. State, 256 N.T.S. 
424, 235 App.Div. 12, reversing 261 
N.T.S. 680, 140 Misc. 793. 

Okl.—Oldfield v. City of Tulsa, 41 
P.2d 71, 170 Okl. 329, 98 A.L.R. 953. 
Wis.—Sheeley v. Chippewa County, 
258 N.W. 373, 217 Wis. 41. 

20 C.J. p 781 note 33. 

]to8s of rents during construction 
of bridge and change of width and 
grade of approaches held not an ele¬ 
ment of damages to abutting property 
owners.—Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1042. 

75. Tex.—^Hart Bros. v. Dallas Coun¬ 
ty, Com.App., 279 S.W. 1111, re¬ 
versing Dallas County v. Hart 
Bros., Civ.App., 271 S.W. 408. 

20 C.J. p 781 note 34. 

76. Ky.—Cranley v. Boyd County, 99 
S.W.2d 737, 266 Ky. 569. 

N.T.—Adamo v. State, 256 N.T.S. 424, 
235 App.Div. 12, reversing 251 N.T. 

S. 680, 140 Misc. 793—In re Board 
of Sup’rs of Ulster County, 213 N. 

T. S. 337, 215 App.Div. 147—Derrick 
V. State, 191 N.T.S. 502, 117 Misc. 
773. 

Pa.—^Fecher v. Allegheny County, 169 
A. 87, 313 Pa. 191. 

Vt.—^Nelson v. State Highway Board, 

1 A.2d 689, 110 Vt. 44, 118 A.L.R. 
915. 

20 C.J. p 780 note 29 [b}. 

Benefits which come and go with 
changing currents of public travel 
are not matters in which any individ¬ 
ual has any vested right.—Nelson v. 
State Highway Board, supra. 
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there is authority that, at least in exceptional cas¬ 
es, such injury is an element of damages,'^^ it is 
generally held that the loss, inconvenience, or ex¬ 
pense arising from a removal of one’s business or 
property which is necessitated by the appropriation 
of the land do not constitute an element of the dam¬ 
ages to be allowed.'^S 

Loss arising from the competition of the ccm- 
demning party does not constitute an element of 
damage79 and the same is true of loss arising from 
increased competition on the part of others, grow¬ 
ing out of the use to which the condemned land 
is to be put.®0 

Considerations as hearing on value. According to 
some authorities, neither the value of the business 
carried on upon land taken^i nor the amount of the 
profits derived from it®^ is to be considered in de¬ 
termining the market value of the property; but 
other authorities hold that it is proper to take into 
consideration the good will of the business,the 
advantage for business of the land taken or in¬ 


jured,^^ its productiveness, and the income and net 
profits which may reasonably be derived from it,®® 
and the incidental loss of, or injury to, the busi¬ 
ness, present or prospective,®® not as independent 
items of damage, but as bearing on the question of 
the market value of the land and its depreciation by 
the construction or operation of the improvement. 

I 163. -Inconvenience in Use of Property 

Where part of the owner’s land is taken, all incon¬ 
veniences resulting to the owner's remaining land may 
generally be considered in so far as such Inconveniences 
affect the value of the land retained by the owner. 

While some authorities hold that inconvenience 
is too speculative, unsubstantial, and visionary a 
matter to be considered in computing damage,®*^ 
the general rule is that, where land is taken, all such 
matters as, owing to the location of the improve¬ 
ment, may affect the convenient use and future en¬ 
joyment of the property retained are proper for 
consideration,®® not as in themselves elements of 


Belocatioxi of taUrbway 
A county was not liable for diminu¬ 
tion in commercial value of property 
on which garage and service station 
were located, caused by diversion of 
traffic as result of relocation of state 
highway.—Heil v. Allegheny County, 
199 A. 341, 330 Pa. 449. 

77. Neb.—Lowell v. Buffalo County, 
230 N.W. 842, 119 Neb. 776. 

20 C.J. p 782 notes 37, 39. 

Sewer bnilt niider railroad tracks 
In a proceeding by a village to es¬ 
tablish a local sewer improvement 
upon the right of way of a railroad 
company holding an easement from 
the original dedicator of the land, 
where it appeared that a sewer which 
was to be constructed under the 
center of the track would Interrupt 
traffic and entail expense in remov¬ 
ing the track and replacing it after 
the work was completed, damages 
from the interruption of the rail-1 
road’s business and moving and re¬ 
moving the tracks were recoverable. 
—^Village of Bradley v. New Tork 
Cent. R. Co., 129 N.E. 744, 296 Ill. 
383. 

78. Cal.~City of Los Angeles v. 
Klinker, 25 P.2d 826, 219 Cal. 198, 

• 90 A.L.R. 148. 

D.C.—Futrovsky v. U. S., 66 F.2d 
215, 62 App.D.C. 235. 

Minn.—In re Widening Third St. in 
St. Paul, 223 N.W. 458, 459, 176 
Minn. 389, citing Corpus Juris. 

Mo.—In re Sixth Street, 207 S.W. 
503, 276 Mo. 158. 

N.Y.—Banner Milling Co. v. State, 
148 N.R 668, 240 N.Y. 533, af¬ 
firming 205 N.T.S. 911, 210 App 
Div. 812, which affirmed 191 N.Y.S. 

. 143, 117 Misc. 33, and certiorari 


denied 46 S.Ct. 107, 269 U.S. 582. 
70 L.Ed. 423—In re Smith St. 
Bridge in City of Rochester, 265 
N.Y.S. 801, 234 App.Div. 583. 

20 C.J. P 782 note 38. 

Expense of removing improvements 
as element of damages see infra § 
175. 

78. U.S.—Sebastian Bridge List. v. 
Missouri Pac. R. Co., C.C.A.Ark., 
292 F. 345, 351, citing Corpus Juris, 
and certiorari denied 44 S.Ct. 37, 

• 263 U.S, 711, 68 L.Ed. 519. 

Ga.—State Highway Board v. Will- 
cox, 149 S.E. 182, 168 Ga. 883, re¬ 
versing Willcox V. State Highway 
Board, 144 S.E. 214, 38 Ga.App. 373, 
and conformed to 149 S.E. 432, 40 
Ga.App. 241. 

N.Y.—In re Board of Sup’rs of Ul¬ 
ster County, 213 N.Y.S. 337, 338, 
215 App.Div. 147, quoting Corpus 
Juris. 

20 C.J. p 781 note 35. j 

80. N.Y.—^In re Board of Sup’rs of 
Ulster County, supra, quoting Cor¬ 
pus Juris. 

20 C.J. p 781 note 36. 

81. Ill.—West Chicago Park Com’rs 
V. Boal, 83 N.E. 824, 232 Ill. 248. 

Pa.—Spring City Gaslight Co. v. 
Pennsylvania Schuylkill Valley R. 
Co., 31 A. 868, 167 Pa. 6. 

20 C.J. p 782 note 41. 

82 . Va.—Fonticello Mineral' Springs 
Co. V. City of Richmond, 137 S.B. 
468, 147 Va. 355. 

20 C.J. p 782 note 42. 

83. Mass.—^Edmands v. Boston, 108 
Idass. 535. 

20 C.J. P 782 note 45. 

84. N.H.—^Philbrook v. Berlin-Shel- 
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burne Power Co., 74 A. 873, 76 N. 
H. 599. 

20 C.J. p 782 note 46. 

85. Mo.—Tate v. State Highway 
Commission, 49 S.W.2d 282. 226 Mo. 
App. 1216. 

Va.—Chairman of Highway Commis¬ 
sion V. Parker, 136 S.B. 496, 147 
Va. 25.' 

20 C.J. p 782 note 47. 

86. Pa.—Regina v. Monroe County, 
179 A. 36, 319 Pa. 257. 

20 C.J. p 783 note 48. 

87. Miss.—^Mississippi State High¬ 
way Commission v. Hillman, 195 
So. 679, suggestion of error over¬ 
ruled 198 So. 565. 

88. Ala.—Crawford v. City of Deca¬ 

tur, 147 So. 615, 616, 226 Ala. 418, 
citing Corpus Juris—Pryoi v. 

Limestone County, 134 So. 17, 18, 
222 Ala, 621, citing Corpus Juris- 
McRea v. Marion County, 133 So. 
278, 281, 222 Ala. 511, quoting Cor¬ 
pus Juris. 

Ill.—Illinois Iowa Power Co. v. Rhein, 
17 N.E.2d 582, 369 Ill. 584—Illinois 
Power & Light Corporation v. Bar¬ 
nett, 170 N.E. 717, 338 Ill. 499— 
Illinois Power & Light Corporation 
V. Cooper, 152 N.E. 491, 322 Ill. 
11 . 

Neb.—^In re Platte Valley Public 
Power & Irrigation Dlst., 278 N.W. 
492, 134 Neb. 281. 

Okl.—Oklahoma Gas & Electric Co. 
V. Kelly, 58 P.2d 328, 177 Okl. 206 
—^Oklahoma Natural Gas Co. v, 
Coppedge, 237 P. 592, 110 Okl. 261. 

Pa.—Jordan v. Clearfield County, 164 
A. 98, 107 Pa.Super. 441. 

20 C.J. p 783 note 52. 

JBsthetic cousiderations 

(1) That regularity and appearance 
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damage, but as affecting the market value of the 
land.89 Thus, where land is taken for a railroad 
or for a public highway, evidence as to inconven¬ 
ience, annoyance, and discomfort which will nec¬ 
essarily be caused by the construction and use of 
such improvement is competent as bearing on the 
diminished value of the property not taken.^® So 
too it is proper to take into consideration, as bearing 
on the diminution in market value, or in some states 
as a distinct element of damage, the inconvenience 
arising from the manner in which the tract is divid¬ 
ed, and the increased difficulty or entire destruction 
of communication between the different parts of 

of tract would be injured cannot be 
considered; no legal authority sanc¬ 
tions compensation for such aesthetic 
considerations.—^Louisiana Highway 
Commission v. Boudreaux, 139 So. 

521, 19 Ija.App. 98. 

(2) Unsightliness of towers is not 
a proper element of damage for tak¬ 
ing right of way for power line.— 

Illinois Power & Light Corporation 
V. Barnett, 170 N.B. 717, 338 Ill. 499. 

(3) Unsightliness of towers and 
transmission lines may be considered 
in determining damages for taking 
of right of way. 

Ohio.—Ohio Public Service Co. v. 

Dehring, 172 N.B. 448, 34 Ohio App. 

532. 

Tex.—Texas Power & Light Co. v. 

Jones, Civ.App., 293 S.W. SS5. 

<4) Injury to scenic aspect of 
country estate by construction of 
embankment thereover should, be con¬ 
sidered as possible element of dam¬ 
age in eminent domain proceedings.— 

Board of Supers of Herkimer County 
V. Beardslee, 252 N.Y.S. 10, 140 Misc. 

894. 

Belocation of highway 

Landowners were entitled to full 
consequential damages for diminu¬ 
tion in market value of farm from 
highway relocation which took part 
of land, isolated buildings from new 
highway and required owners to 
travel additional one thousand nine 
hundred and ninety feet to reach rail 
route, milk route and bus line.—In re 
Bainbridge-Unadilla Part 1, State 
Highway No. 5013, Chenango Coun¬ 
ty, 9 N.T.S.2d 30. 

Proximity of condemned strip to 
house 

In condemnation proceedings, rul¬ 
ing that jury could consider extent 
of damage, if any, to balance of tract 
from appropriation of land within 
right of way condemned and any in¬ 
convenience resulting from proximity 
of condemned strip to house, but that 
cost of moving house not on right 
of way was too remote, especially 
because there was no knowledge of 
how far or where house would be 
moye^. wgs| .proper.—Coos Bay Log- 


the: tract.91 Inconvenience arising from the sepa¬ 
ration of the owner’s land from convenient and nec¬ 
essary facilities should also be considered,^2 unless 
it appears that such separation does not violate any 

legal right of the landowner.®^ 

However, no inconvenience to the owner which 
does not enter into the market value of the property 
taken should be included in the damages assessed.^^ 
No consideration should be given to such disad¬ 
vantages and inconveniences as are the consequence 
of the lawful and proper use of the improvement 
in so far as such consequences are common to other 

Worth & D. S. P. By. Co., Civ.App., 
7 S.W.2d 895. 

Va.—Shirley v. Russell, 140 S.E. 816, 
149 Va. 658. 

20 C.J. p 784 note 55. 

XnconvezileiLces ia cultivation 
caused by highway dividing farm 
into two tracts held element of dam¬ 
age to be considered in assessing 
damages in condemnation proceeding. 
—Hall V. Wilbarger County, Tex.Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County V. Hall, Com.App., 65 
S.W.2d 797. 

Trains Should be consiaered as 
bearing on loss of time and incon¬ 
venience to one whose land is divided 
by highway.—State v. Lambert, 214 
N.W. 653, 171 Minn. 369. 

92. Pa.—^Allison v. Bigelow, 68 Pa. 
Super. 219. 

20 C.J. p 785 notes 56, 57. 

Access to way cat off 
Where the permanent flooding of 
a farm cuts off a private way across 
the lands of others, constituting the 
only practicable outlet from the farm 
to the county road, compensation 
may be'had for the lessened value of 
the farm in consequence of the loss 
of such way.—^U. S. v. Welch, Ky., 
SO S.Ct. 527, 217 U.S. 333, 54 L.Bd. 
787, 28 L.R.A.,N.S., 386, 19 Ann.Cas. 
680. 

93. Pa.—Gorgas v. Philadelphia, 
etc., R. Co., 22 A. 716, 144 Pa. 1. 

20 C.J. p 785 note 58. 

94b La.—^Louisiana Highway Com¬ 
mission v. Boudreaux, 139 So. 621, 
19 La.App. 98. 

20 C.J. p 786 note 60. 

Changed location of highway 

In a proceeding by a landowner for 
damages for the taking of land for a 
public road, where it appeared that 
the new road as located was not ad¬ 
jacent to the landowner’s residence, 
but that old road was left, and, un¬ 
less obstructed, the landowner might 
use the same, no damages can be 
awarded because the new road wae 
not so convenient to the landowner’s 
residence as the old.—Blks v. Board 
of Com’rs of Pitt County, 102 S.B. 
414, 179 N.C. 241. 


ging Co. V. Barclay, 79 P.2d 672, 159 
Or. 272. 

89. U.S.—Union Electric Light & 

Power Co. v. Snyder Estate Co., 
C.C.A.MO., 65 F.2d 297. 

Ala.—McRea v. Marion County, 133 
So. 278, 222 Ala. 511. 

La.—Louisiana Highway Commission 
V. Guidry. 146 So. 1. 176 La. 389.- 
Miss.—Mississippi State Highway 
Commission v. Hillman. 198 So. 
565, overruling suggestion of error 
195 So. 679. 

Mo.—^State v. Malone, 45 S.W.2d 84, 
86 , citing Corpus Juris. 

20 C.J. p 783 note 53. 

Xniluenoe on intendi^ purchaser 
Every element of annoyance and 
disadvantage resulting from im¬ 
provement for which land is taken by 
condemnation, such as would in¬ 
fluence an intending purchaser’s es¬ 
timate of market value of such prop¬ 
erty, may be considered in determin¬ 
ing damages.—^Asche v. Loup River 
Public Power List., 287 N.W. 64, 136 
Neb. 601. 

9a Ala.—^McRea v. Marion County, 
133 So. 278. 222 Ala. 611. 

20 C.J. p 783 note 54. 

IToise, glaring lights, and other 
Inoouvealences from, heavy traffic on 
new highway, for construction of 
which land of woman complaining 
thereof was taken, may be found 
elements of damage to her remain¬ 
ing estate only so far as due to talc¬ 
ing.—^Wright V. Commonwealth, 190 
N.E. 593, 286 Mass. 371. 

Increased distajice to be traveled’ 
to reach road is factor to be con¬ 
sidered.—^Mississippi State Highway 
Commission v. Hillman, Miss.> 198 
So. 565, overruling suggestion of er¬ 
ror 195 So. 679. 

91. Ill.—^Bast Side Levee and Sani¬ 
tary Dist. V. Jerome, 138 N.B. 
192, 306 Ill. 577. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. V. Smith, 138 N.E. 347, 192 Ind. 
674. 

Mont.—State v. Hoblltt, 288 P. 181, 87 
Mont. 403. 

Tex.—State v. Lowrie, Civ.App., 66 
S.W.2d 676—Clements v. Fort 
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landowners in the neighborhood, portions of whose 
lands were not taken nor is the owner entitled to 
compensation for the inconvenience due to the loss 
of a gratuitous privilege which he had been enjoy, 
ii^ on suiFerance.9® 

§ 164. —— Expenses Incurred 

Ordinarily, In determining the compensation to be 
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^ awarded for taking property by eminent domain, It Is 
proper to consider expenses necessarily incurred by rea¬ 
son of the improvement in question. 

As a general rule it is proper to take into consid¬ 
eration as bearing on the diminution in the market 
value of the land not taken, or in some states as 
a distinct item of damage, the expense necessarily 
incurred by reason of the improvement,®*^ including 
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95 a Ga.—State Highway Board v. 
Bridges, 3 S.E.2d 907, 60 Ga.App. 
240. 

Mo.—State ex rel. State Highway 
Commission v. Stoddard Gin Co., 
App., 62 S.W.2d 940—State ex rel. 
State Highway Commission v. 
Sharp, App., 62 S.W.2d 928. 
BelocatioxL of roa4 
Owners of land condemned for 
state highway were not entitled to 
compensation for consequential dam¬ 
ages from relocation of new road, 
which made it necessary for owners 
to travel farther from their home in 
order to reach the new highway.— 
In re Board of Sup’rs of Chenango 
County, 13 N.T.S.2d 730, 257 App.Div. 
1058. 

96. Wyo.—Gillespie v. Board of 
Com'rs of Albany County, 30 P.2d 
797, 47 Wyo. 1. 

20 C.J. p 781 note 31 [a]. 

97, N.Y.—^Delaware County v. WaJte- 
man, 6 N.Y.S.2d 166, 168 Misc. 644. 

N.C,—^Myers V. Wilmington-Wrights- 
ville Beach Causeway Co., 167 S. 
E. 868, 204 N.C. 260. 

20 C.J. p 786 note 62. 

Bridges 

The cost of constructing a bridge 
may be taken into consideration. 

La.—^Louisiana Highway Commission 
V. Treadaway, App., 173 So. 209, 
affirmed Louisiana Highway Com¬ 
mission V. Treadway, 175 So. 94. 
N.C.—Myers v. Wilmington-Wrights- 
ville Beach Causeway Co., 167 S.B. | 
858, 204 N.C. 260. 

20 C.J. p 786 note 62 [g]. 

Changes in bnUding foundations 

(1) Where land under a street is 
taken for subway purposes, addi¬ 
tional expenses already incurred, or 
which will in the future be incurred, 
in constructing deeper and stronger 
foundations may be considered in 
awarding compensation.—Brooklyn 
Trust Co. V. City of New York, 179 
N.Y.S. 441, 109 Misc. 593. 

(2) Where, however, the proposal 
for a building which would require 
such foundations is speculative and 
conjectural, no allowance can be 
made for the additional' expense an¬ 
ticipated in constructing such foun¬ 
dations.—^Application of Board of 
Transportation of City of New York, 
289 N.Y.S. 216, 248 App.Div. 776. 
Bebuilding specULo items of prop¬ 
erty 

(1) Estimates as to the costs of 


rebuilding specific items of property 
are not recoverable or admissible as 
distinct items of damages, although 
such costs may be useful as elements 
bearing on the market value of the 
condemned land before and after ap¬ 
propriation.—Petition of Butler Wa¬ 
ter Co., 13 A.2d 72, 338 Pa. 282—Pu- 
loka V. Commonwealth, 185 A. 801, 
323 Pa. 36—Westinghouse Air Brake 
Co. V. City of Pittsburgh, 176 A, 13, 
316 Pa. 372. 

(2) Difference in market value as 
measure of damages when part of 
tract taken see supra § 139. 

(3) Beconstruction or replacement 
cost for injury to, or destruction of, 
fixture or improvement see infra § 
175. 

Bemoving or relocatliLg property 

(1) In the absence of statutory 
authority the owner cannot recover 
expenses incurred in removing or re¬ 
locating personal property which is 
on land taken for a public use. 
D.C.^Potomac Electric Power Co. v. 

U. S., 85 P.2d 243, 66 App.D.C. 77, 
certiorari denied 67 S.Ct. 27, 299 
U.S. 665. 81 L.Bd. 416. 

N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.Y.S. 801, 234 
App.Div. 583. 

(2) Moreover, under a statute lim¬ 
iting compensation to property ac¬ 
tually used and useful for the con¬ 
venience of the public, no compensa¬ 
tion can be allowed for the cost of 
removing certain electric lines and 
facilities, particularly where it is 
not certain that such removal shall 
ever occur and a state commission 
has provided that it will determine 
removal costs when removal takes 
place.—Wisconsin Power & Light Co. 

V. Public Service Commission, 26l N. 

W. 711, 219 Wis. 104. 

(3) Under statute so providing, 
however, the cost of removing per¬ 
sonal property from land taken for a 
public use is a proper element of 
damage.—Joslin Mfg, Co. v. City of 
Providence, 43 S.Ct. 684, 262 U.S. 
668, 67 L.Ed. 1167, affirming Joslin 
Mfg. Co. V. Clarke, 114 A. 186, 44 R. 
l: 31. 

(4) Expense of removing improve¬ 
ments or fixtures see infra § 176. 
Bendezing residue fit for use and en- 

joyment 

(1) Where part of a tract of land 
is taken for public use, the cost or 
expense of rendering the residue of 
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the tract fit for use and enjoyment is 
to be taken into consideration in 
awarding compensation, not as a 
specific item of damage, but as affect¬ 
ing market value. 

Ohio.—Gano v. Cleveland, C., C. & St. 

L. Ry. Co., 168 N.E. 566, 33 Ohio 

App. 142. 

Pa.—^Regina v. Monroe County, 179 

A. 36, 319 Pa. 257. 

Tex.—Currie v. Glasscock County, 

Clv.App., 212 S.W. 633. 

W.Va.—^Wood V. Wyoming County 

Court, 129 S.B. 747, 100 W.Va. 

29. 

(2) Accordingly, expenses neces¬ 
sary to adapt or rehabilitate the re¬ 
mainder so as to make it available 
for use may be considered. 

Conn.—Andrews v. Cox. 17 A.2d 607, 

127 Conn. 456. 

Ill.—City of Chicago v. Koff, 173 N.E. 

666, 341 Ill. 520. 

(3) Landowners are entitled to 
compensation for cost of removing 
dObris put on land in constructing 
levee.—Green v. Board of Com’rs of 
Lake Borgne Basin Levee Dist., Ill 
So. 619, 163 La. 117. 

(4) Consideration of reconstruction 
or replacement cost of improvement 
or fixture taken or destroyed see in¬ 
fra § 175. 

Tempotary expenses 

(1) Certain temporary expenses in¬ 
curred by the owner of land when a 
part thereof is taken under eminent 
domain have been held to be en¬ 
titled to consideration.—^Lake Erie & 
W. R. Co. V. Hancock County, 57 
N.E. 1009, 63 Ohio St. 23—20 C.J. p 
786 note 62 [i]. 

(2) Other temporary expenses 
have been disallowed as merely con¬ 
sequential damages, particularly 
where the benefit derived by the 
landowner from his expenditure is in 
excess of his outlay; accordingly, it 
has been held that a riparian owner 
on a river was not entitled to dam¬ 
ages for cost of installing and oper¬ 
ating a temporary steam plant, or a 
water intake In the river or the 
cost of impounding of a creek in or¬ 
der to have a dependable water sup¬ 
ply during construction of a dam as 
part of an improvement nor for cost 
of construction of new sewer ffom 
building made necessary by eleva¬ 
tion of upper pool of the river.— 
Northern New York Power Corpora¬ 
tion V. State, 298 N.Y.S. 682. 
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the expense incurred in preserving the property and 
minimizing damages.®^ 

Expenses incurred by the owner of a tract of 
land by reason of the taking of a portion thereof 
for a public improvement may not, however, be al¬ 
lowed when the value of the benefits derived by 
the landowner from such improvement are far in 
excess of such expenses,®® this being particularly 
true as regards claimed damages which are merely 
consequential.^ 

Specific items of expense which have, under the 
circumstances of particular cases, been disallowed, 
other than those considered, or referred to else¬ 
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where in this section, will be found set out or re¬ 
ferred to in the footnote.^ 

Expenses incurred by lessee see infra § 165, of 
making premises conform to new grade of street 
see supra § 148, of removing property see supra § 
162, infra §§ 165, 175, and where railroad right of 
way is taken for another use see supra § 147, as ele¬ 
ments of damages in condemnation proceedings are 
considered elsewhere in this Title. 

Fences. The expense of fencing may be entitled 
to consideration in fixing the amount of compensa¬ 
tion to be awarded on condemnation,® but only nec¬ 
essary fencing,^ and such as is required by the im- 
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(3) Abutting owner could not re¬ 
cover expense of moving to another 
location and of conducting .business 
during work of separating railroad 
and street grades.—^In re City of 
Detroit, 246 N.W. 61. 261 Mich. 
278. 

Title searches 

Expense incurred by owners of 
land taken for a public use in mak¬ 
ing a title search may be recovered. 
—Sparkill Realty Corporation v. 
State, 4 N.T.S.2d 679, 254 App.Div. 
78. motion denied 4 N.T.S.2d 1023, 254 
App.Div. 800, affirmed 18 N.E.2d 301, 
279 N.Y. -656—Sparkill Realty Corpo¬ 
ration V. State, 266 N.Y.S. 72, 238 
A’pp.Div. 656, reversing 266 N.Y.S. 67, 
148 Misc. 636. 630. 

98. La.—Green v. Board of Com’rs 
of Lake Borgne Basin Levee Dist., 
Ill So. 619, 163 La. 117. 

N.Y.—^Brooklyn Trust Co. v. City of 
New York, 179 N.Y.S. 441, 109 
Misc. 693. 

Pa.—Closser v. Washingrton County, 
20 Wash.Co. 90. 

20 C.J. p 787 note 63. 

Surying^ pipe line 

Damage to landowner where pipe 
line was not properly buried was 
measured by reasonable cost of bury¬ 
ing pipe line.—^Warfield Natural Gas 
Co. v. Wright, 25 S.W.2d 1036, 233 
Ky. 378. 

Setaisiog walls 

The cost of constructing and main¬ 
taining retaining walls may be con¬ 
sidered under the text rule. 

Conn.—^Bishop v. City of Meriden, 
159 A. 289. 114 Conn. 483. 

Pa.—^Lynn v. Borough of Dunemore, 
80 Pa.Super. 590. 

20 C.J. p 787 note 63 [c]. 

99. N.Y.—^American Woolen Co. v. 
State. 211 N.Y.S. 149, 125 Misc. 
18$. ^ 

Sydxoeleotxlo plant displacing direct 
water power 

Millowner was not under the text 
rule entitled to damages for expenses 
incurred in discarding its antiquated 
water power machinery and install¬ 
ing new hydroelectric plant in new 


buildings, in order to make use of 
larger water power made available 
by improvement.—^American Woolen 
Co. V. State, supra. 

Deduction of benefits generally see 

infra §§ 177-184. 

1 . N.Y.—American Woolen Co. v. 

State, supra. 

Adjusting machinery; substituting 
power 

Where cost of adjusting old wa¬ 
ter power machinery to new water 
level produced in improving a canal 
and cost of substitute power during 
the Improvement work was conse¬ 
quential to the exercise of the pow¬ 
er of eminent domain, it was held 
under the text rule that such costs 
may be considered to be offset by 
the benefits received from the im¬ 
provement.—American Woolen Co. v. 
State, supr^ 

2 . Expenses in proceedings to re¬ 

strain improvement 

<1) Court costs and attorney's fees 
in proceedings brought to prevent 
the construction of the improvement 
for which the land is taken cannot 
be recovered.—Louisiana Highway 
Commission v. De Bouchel, 142 So. 
142, 174 La. 968—Louisiana Highway 
Commission v. Giaccone, 140 So. 286, 
19 La.App. 446. 

(2) Nor is the landowner entitled 
to recover the fees of his expert wit¬ 
nesses in such proceedings.—Louisi¬ 
ana Highway Commission v. De Bou¬ 
chel. supra. 

Preliminary construction expenses 
as such have been disallowed as 
specific items of damage on the tak¬ 
ing of a mill site by eminent do¬ 
main.—Banner Milling Co. v. State, 
148 N.E. 668, 240 N.Y. 533, affirming 
205 N.Y.S. 911, 210 App.Div. 812, af¬ 
firming 191 N.Y.S. 143, 117 Misc. 33, 
and certiorari denied 46 S.Ct. 107, 
269 U.S. 582, 70 L.Ed. 423. 

Purging gas tank and removing 
matexlalB of gas company on taking 
of a gas plant for public use are not 
proper items of expense and should 
be disallowed.—In re Water Front on 
North River In City of New York 

1036 


(North River Water Front), 219 N. 
Y.S. 353, 219 App.Div.'27. 

Bepaiilng damage to structure on 
condemnor’s property 
Where property was taken by a 
city for a bridge site, property own¬ 
ers were not entitled to recover cost 
of stuccoing wall of dwelling alleged¬ 
ly damaged by reason of such tak¬ 
ing, where that part of wall, for 
which damages were sought, was 
on city property.—In re City of 
New York. 274 N.Y.S. 133, 151 Misc. 
862. 

Other particular expenses disallowed 
see 20 C.J. p 786 note 62 [j], [k]. 

8 . Ill.—^Department of Public Works 
and Buildings v. Hubbard, 1 N.E. 
2d 383—Department of Public 
Works & Buildings v. Griffin, 137 
N.B. 523, 306 Ill. 585—Depart¬ 

ment of Public Works & Buildings 
V. Caldwell, 133 N.E. 642, 301 Ill. 
242. 

Ky.—Crittenden County v. Towery, 
95 S.W.2d 233, 264 Ky. 606—Louis¬ 
ville & N. R. Co. V. Burnam, 284 
S.W. 391, 214 Ky. 736—Moore v. 
Bentley, 248 S.W. 890, 198 Ky. 
346—McCauley v. Dunlap, 4 B.Mon. 
67. ■ 

Mont.—State v. Hoblitt, 288 P. 181, 
87 Mont. 403. 

Or.—Tillamook County v. Johnson, 
190 P. 159, 96 Or. 623, 10 A.L.R. 
448. 

Tex.—State v. Carpenter, 89 S.W.2d 
979, 126 Tex. 604, denying rehear¬ 
ing 89 S.W.2d 194, 126 Tex. 604, 
reversing, Civ.App., 65 S.W.2d 219 
—Currie v. Glasscock County, Civ. 
App., 212 S.W. 533. 

20 C.J. p 787 note 64. 

Where owuer conveys right of way 
by agreement, it is presumed that 
such damages are included in the 
purchase price of the land. 

Ark.—St. Louis, I. M. & S. R. Co. 
V. Walbrink, 1 S.W. 646, 47 Ark. 
330. 

Pa.—North & W. B. R. Co. v. Swank, 
105 Pa. 555. 


Iowa.—Randell v. Iowa State 
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provement in question,^ can be considered. More¬ 
over, the usual rule is that the cost of fencing may 
be considered only where there is no obligation, 
statutory or otherwise, on the part of those taking 
land for a right of way to construct the necessary 
fences along such right of way.® There exists, how¬ 
ever, authority to the eifect that, notwithstanding 
there is no obligation on the part of a highway com¬ 
mission to fence a right of way taken by eminent 
domain, the owner of a tract through which such 
right of way is taken is not entitled to recover the 
cost of such fencing in the absence of statute so 
providing.*^ It has been held in many jurisdictions 
that the expense of fencing is not allowable as a 
distinct item of damages'but only as evidence of 
the depreciation in the value of the land,® although 
there is authority to the effect that the cost of ad¬ 
ditional fences, made necessary by an improvement 
for which land is taken, is part of the direct dam¬ 
ages and cannot be abated by benefits claimed to 
result from such improvement.® 

According to some authorities, where part of a 
tract of land is taken for an improvement which re¬ 
quires that the residue of the tract be fenced, the 
owner is entitled to compensation for the cost of 
maintaining the necessary fences,^® the landowner, 
his heirs and assigns being bound to maintain 
them according to other authority, however, the 
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cost of maintenance is not to be considered in fix¬ 
ing the compensation.!® 

The owner of land through which a right of way 
is taken for a public use is entitled to damages for 
injury to an existing fence caused by the improve¬ 
ment.!® 

Crossings. Where the right of way taken cuts 
across a tract of land, the cost of constructing a 
crossing to enable the landowner to pass from one 
part of the tract to the other should be taken into 
consideration in awarding compensation.!^ Such 
crossing must, however, be necessary,!® and in 
analogy to the usual rule relating to fencing, see 
supra this section, the landowner may recover the 
expense of constructing crossings only where the 
condemnor is not required by law to construct 
them.!® Where the condemnor undertakes to build 
crossings, damages should not be allowed in favor 
of the landowner;!*^ and it has been held that in 
the absence of a request by the landowner that the 
condemnor construct a crossing neither the cost 
of constructing such crossing nor damages to such 
owner occasioned by its want could be considered.!® 

Grading, paving, etc.; snow removal. Where a 
highway is opened or widened, a landowner is not 
entitled as a distinct element of damage to the cost 
of grading, paving, etc., which may probably be re- 
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Highway Commission, 241 N.W. 
285. 214 Iowa 1. 

20 C.J. p 787 note 64 [b], [d]. 

5. Ill.—Department of Public Works 
and Buildings v. Hubbard, 1 N.E. 
2d 383. 363 Ill. 99. 

Iowa.—Randell v. Iowa State High¬ 
way Commission, 241 N.W. 286, 
214 Iowa 1. 

Miss.—Schlict V. Clark, 75 So. 130, 
114 Miss. 354. 

Wyo.—Gillespie v. Board of Com’rs 
of Albany County, 30 P.2d 797, 47 
Wyo. 1. 

Hypothetical fence 

Owner of land, strip of which was 
condemned for highway, cannot re¬ 
cover cost of hypothetical additional 
fence probably necessitated thereby 
as item of damage.—Randell v. Iowa 
State Highway Commission, 241 N. 
W. 686, 214 Iowa 1. 

6. Ill.—Commissioners of Deland 
Special Drainage Dist. v. Warner, 
181 N.E. 304, 348 Ill. 376. 

20 C.J. p 788 note 65. 

Drainage ditch 

Where a drainage commission was 
required by statute to fence a ditch, 
landowners were not entitled to com¬ 
pensation for such fencing.—Com¬ 
missioners of Deland Special Drain¬ 
age Dist. V. Warner, supra. 


7. La.—Sledge v. Louisiana High¬ 
way Commission, 134 So. 704, 16 
La.App. 432. 

8. Ill.—Department of Public Works 
and Buildings v. Hubbard. 1 N.E. 
2d 383. 363 Ill. 99—^Department of 
Public Works & Buildings v. Cald¬ 
well, 133 N.E. 642. 301 Ill. 242. 

Iowa.—Randell v. Iowa State High¬ 
way Commission, 241 N.W. 285, 214 
Iowa 1. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565, overruling suggestion of error 
195 So. 679. 

Mont.—Lewis and Clark County v. 
Nett, 263 P. 418, 81 Mont. 261. 

Tex.—Currie v. Glasscock County, 
Civ.App., 212 S.W. 533. 

20 C.J. p 788 note 66. 

9. Ky.—Crittenden County v. Tow- 
ery, 95 S.W.2d 233, 264 Ky. 606. 

10. Ill.—Department of Public 
Works and Buildings v. Griffin, 137 
N.E. 523, 305 Ill. 585. 

Ohio.—State v. Pittman, 184 N.E. 15, 
44 Ohio App. 107. 

Or.—Tillamook County v. Johnson, 
190 P. 159, 96 Or. 623, 10 A.L.R. 
448. 

20 C.J. p 787 note 64 [h], 

11. Ill.—St. Louis, J. & a R. Co. V. 
Mitchell. 47 Ill. 165. 
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12 . Mont.—Lewis and Clark County 
V. Nett, 2§3 P. 418, 81 Mont. 261. 

la Ky.—^Warfield Natural Gas Co. 

V. Wright, 26 S.W.2d 1036, 233 Ky. 
378. 

Measure of damages 

Amount of damage for cutting 
fence when laying pipe line, for 
which land is taken, is measured by 
cost of putting fence in as good con¬ 
dition as it was.—^Warfield Natural 
Gas Co. V. Wright, supra. 

14. Tex.—Hall v. Wilbarger County, 
Civ.App., 37 S.W.2d 1041, affirmed 
Wilbarger County v. Hall, Com. 
App., 55 S.W.2d 797. 

15. Kan.—Chicago, K. & W. R. Co. 

v. Cosper, 22 P. 634, 42 Kan. 

561. 

16. Kan.—^Wuester v. Topeka & N. 

W. R. Co., 118 P. 10^54, 85 Kan. 
636. 

20 C.J. p 789 note 68. 

17. Kan.—^Kansas City & E. R‘. Co. 
V. Kregelo, 5 P. 15, 32 Kan. 608. 

Minn.—St. Paul & S. C. R. Co. v. 

Murphy, 19 Minn. 500. 

N.H.—^March v. Portsmouth & C. R. 
Co., 19 N.H. 372. 

18. Pa.—^Robinson v. Pittsburgh & 
L. B. R. Co., 27 Pittsb.Leg.J. 137. 

20 C.J. p 789 note 68 [d]. 
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quired in the future neither can he have dam¬ 
ages for the cost of removing snow from the side¬ 
walk of the street to be opened.^o 

§ 165. -Injuries to Lessee 

The right of a lessee to recover for Interruption of 
business and cost of removing personal property or fix¬ 
tures from leased premises taken for a public use has 
been recognized and has also been denied. 

The question whether, when a leasehold is taken, 
the lessee can recover for loss of profits, interrup¬ 
tion of, or interference with, a business conducted 
by him on the premises, and the cost of removing 
personal property or fixtures used in such business, 
is an unsettled one and the decisions are not har¬ 
monious, recovery having been allowed under the 
circumstances of some cases^^ and denied under 
others.22 The alleged reduction in the value of 
a so-called “preference right” of a lessee of land 
from the state has been held not to constitute a 
proper element of damages in condemnation pro- 

ceedings.23 

Measure and elements of damages generally when 
a leasehold is taken see supra § 143. 

§ 166. -Loss of Privacy 

Loss of privacy may be considered as an element of 
damage. 

In estimating the damages caused by the construc¬ 


tion and operation of an elevated railroad or other 
public work, the usual rule is that the court should 
submit to the consideration of the jury, as an ele¬ 
ment of damage, the resulting loss of privacy.24 
There exists, however, authority to the effect that 
the mere fact that the owner is deprived of a pre¬ 
existing advantage in excluding others from his 
neighborhood is not to be considered^® and that the 
owner of land abutting on a city street has no ease¬ 
ment of privacy for which compensation can be 
awarded on the construction of an elevated railroad 
in such street.26 

§ 167. - Obstruction of Light, Air, View, 

and Access 

Allowance of compensation for obstruction of light, 
air, view, and access Is measured, not by the value of the 
easements as such, but by the damages which the owner’s 
property suffers by reason of their loss. 

The right to recover compensation or damages 
for interference with easements of light, air, view, 
and access has been considered in a prior part of 
this article relating to t}ie property subject to com¬ 
pensation, see supra §§ 105, 107, .and also in con¬ 
nection with that part treating of the grounds for 
recovery of compensation or damages, such as the 
temporary occupation of, or injury to, land, see su¬ 
pra § 113, the occupation or obstruction of streets 
or highways generally, see supra § 122, the change 
of grade, see supra §§ 123-125, or vacation, see su- 


19 - Conn.—Newton’s Appeal, 79 A. 

742. 84 Conn. 234. 

20 C.J. p 789 note 69. 

sa Mass.—Cushing v. Boston, 11 N. 

E. 93, 144 Mass. 317. 

Mich.—Detroit v. Beecher, 42 N.W. 
986, 75 Mich. 454, 4 L.R.A. 813. 

21. Mich.—In re Gratiot Ave., City 
of Detroit, 293 N.W. 755, 294 Mich. 
569. 

Tex.—^Hart Bros. v. Dallas County, 
Com.App., 279 S.W. 1111, reversing 
Dallas County v. Hart Bros., Civ. 
App.. 271 S.W. 408. 

20 C.J. p 789 note 73 
in.tezmptioii. of husiness and loss of 
profit; necessazy expenses 
Tex.—^Hart Bros. v. Dallas County, 
supra. 

20 aj. p 789 note 73 [gj. 

Cost of removing personal property 
ox fbrtures 

Mich.—^In re Gratiot Ave., City of De¬ 
troit, 293 N.W. 755, 294 Mich. 569. 
20 C.J. p 789 note 73 [1] [m]. 

Oyster land 

Where a leasehold In oyster land 
is taken by eminent domain, allow¬ 
ances should include the value of 
oysters located on the land taken as 
well as personal property of the les¬ 
see used in connection with the 
-oyster business.—Tignor v. U. S., 65 
Ct-Cl. 321. 


22 . N.J.—City of Newark v. Eisner, 
135 A. 86, 100 N.J.Ei. lOl—City 
of Newark v. Cook, 133 A. 876, 99 
N.J.Eq. 527, affirmed 135 A. 915, 
100 N.J.Sq. 581 and 135 A. 916 (two 
cases) 100 N.J.Eq.' 582, certiorari 
denied McEuen v. City of Newark, 
47 S.Ct 768, 274 U.S. 757, 71 L,Bd. 
1337. 

Wis.—^Piorini v. City of Kenosha, 243 
N.W. 761, 208 Wis. 496. 

20 C.J. p 789 note 73 Ca]-Cm]. 

Expenditures to secure new loSatlon 
or prevent loss of trade 
Wis.—Fiorinl v. City of Kenosha, 
243 N.W. 761, 208 Wis. 496. 

Expense of removing personal prop¬ 
erty or fixtures 

Wis.—^Piorinl v. City of Kenosha, su¬ 
pra. 

20 C.J. p 789 note 73 [a], [c] (1)^ 
Eo], EJ]. 

DepreoiatioiL of fixtures 
Wis.—^Fiorini v. City of Kenosha, su¬ 
pra. 

20 C.J. p 789 note 73 Ef] (2). 

Equipping old location 
Where compensation is claimed 
and allowed for the cost and ex¬ 
pense of equipping of a new loca¬ 
tion which is accepted as a substi¬ 
tute for the leasehold location which 
has been talcen, no allowance can be 
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made for the cost of equipping the 
old location since otherwise there 
would he a duplication of compensa¬ 
tion.—^National Laboratory & Supply 
Co. V. IT. S., D.C.Pa., 275 F. 218. 
Good will 

N.J.—^Haas v. City of Newark, 146 
A. 61, 7 N.J.Misc. 437. 
Xntezruption of husiness and loss of 
profits 

Ark.—^Mobley Const. Co. v. Fox, 146 
S.W.2d 905. 

Mich.—In re Park Site on Private 
Claim 16, City of Detroit, 225 N.W. 
498, 247 Mich. 1. 

Wis.—Fiorini v. City of Kenosha, 
243 N.W. 761, 208 Wis. 496. 

20 C.J. p 789 note 73 Ea]-Ed], Ef], 
Eh], [j], [k]. 

23. Okl.—^Anderson-Prichard Oil Cor¬ 
poration V. McBride, 109 P.2d 221. 

24. Iowa.—Stoner v. Iowa State 
Highway Commission, 287 N.W. 
269, 227 Iowa 115. 

20 C.J. p 790 note 74. 

2 & Pa.—Patten v. Northern Cent. 
R. Co., 33 Pa. 426, 75 Am.D. 
612. 

20 . N.T.—Bischoff v. New York El. 
R. Co., 33 N.E. ‘ 1073, 138 N.T. 
257, affirming 18 N.Y.S. 866, 61 
N.Y.Super. 211. 
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pra § 126, of streets or highways, and the imposi¬ 
tion of additional servitudes thereon, see supra § 
133. The easements of light, air, view, and access 
have only a nominal value apart from the abutting 
property, the real injury suffered by the owner ly¬ 
ing in the effect produced on his abutting lands 
by the wrongful interference with the easements, 
and their value is measured not by the value of the 
easements separately but by the damages which the 
property sustains in consequence of their loss.27 

§ 168. -Productiveness and Rental Value 

Productiveness and rental value are proper elements 
for consideration in determining compensation to be 
awarded on taking property for a public use. 

The productiveness and income from property is 
a proper element for consideration in determining 
compensation to be awarded on the taking of such 
property, or a part thereof, for a public use.^® 
Accordingly rental value is usually regarded as a 
proper element for consideration,29 although there 
exists authority to the effect that rental value does 


not constitute a separate basis for damages;*® that 
rental value cannot be made the sole basis of cal¬ 
culation and that in the absence of statutory 
authority no allowance can be made for the loss 
of rent from possible tenants during condemnation 
proceedings.** Where the rental value is very 
small, failure to consider it in making an award 
may be excused under the maxim, '‘De minimis lex 
non curat.”** 

§ 169. -Risk of Injury to Persons or 

Property in General 

The usual rule is that the risk of Injury to persons 
or property by reason of the Improvement In question 
cannot be considered as a distinct element of damages, 
although such risk may be considered on the question of 
market value and depreciation. 

While it has been frequently laid down that the 
risk or possibility of future injury to persons or 
to animals and other property by reason of the con¬ 
struction and operation of a contemplated improve¬ 
ment cannot be considered as a distinct element of 
damage,*4 being too speculative and remote,*® there 


27. Ky.—^Louisville & N. R. Co. v. 
Johnson, 26 S.W.2d 535, 233 Ky. 
628. 

Mich.—In re Dillman, 248 N.W. 894, 
263 Mich. 542. 

N.Y.—Board of Sup’rs of Monroe 
County V. Wilkin, 22 N.Y.S.2d 465. 
260 App.Blv. 366. appeal denied 31 
N.E.2d 516. 

Tenn.—Shelby County v. Dodson, 13 
Tenn.App. 392. 

20 C.J. p 790 note 82. 

28. ' Ala.—^Alabama Power Co. v. 
Herzfeld, 114 So. 49, 216 Ala. 671. 

Cal.—Southern California Edison Co. 
v. Railroad Commission of Cali¬ 
fornia, 59 P.2d 808, 6 Cal.2d 737. 
Md.—^Pumphrey v. Tabler, 2 A.2d 668, 
673, citing Corpus JtLcis. 

Neb.—^Woodgate v. Central Nebraska 
Public Power & Irrigation Dist, 
292 N.W. 461. 

20 C.J. p 790 note 83. 

28. Ill.—^Department of Public 
Works and Buildings v. Diggins, 
27 N.B.2d 826. 374 Ill. 11—City of 
Chicago V. Koif, 173 N.E. 666, 341 
Ill. 620—City of Chicago v. Witt, 
124 N.E. 638, 289 Ill. 520. 

Md.—^Pumphrey v. Tabler, 2 A.2d 
668, 673. 175 Md. 498, citing Corpus 
Otiris. 

N.Y.—Smith v. State, 261 N.Y.S. 169, 
, 145 Misc. 899. 

20 C.J. p 790 note 84. 
rozmula for capitalizing rent or 
rental value 

There is no fired formula for 
capitalizing rent or rental value for 
the purpose of ascertaining the mar¬ 
ket value of condemned property, 
since, otherwise, unrented property 


might be condemned without pay¬ 
ment of any compensation. 

Ill.—^Department of Public Works 
and Buildings v. Diggins, 27 N.E. 
2d 826, 374 Ill. 11—City of Chicago 
V. Schmidt, 128 N.E. 823, 295 Ill. 
163. 

N.Y.—In re Seventh Ave. and Varick 
St. in City of New York, 188 N.Y. 
S. 197. 196 App.Div. 461. 
Becognlzittg text rule 
Colo.—Fenlon v. Western Light & 
Power Co., 223 P. 48, 74 Colo. 
521. 

Deprivation of use of land during 
crop year see infra § 173. 

30. Pa.—Westinghouse Air Brake 
'Co. V. City of Pittsburgh, 176 A. 
13, 316 Pa. 372. 

31. Ill.—Department of Public 
Works and Buildings v. Diggins, 
27 N.E.2d 826, 374 Ill. 11. 

38. Ariz.—^Mosher v. City of Phoe¬ 
nix, 7 P.2d 622, 39 Ariz. 470. 

33. Colo.—^Fenlon v. Western Light 
& Power Co., 223 P. 48, 74 Colo. 
521. 

34. Ala.—Birmingham Ry., Light & 
Power Co. v. Smyer, 61, So. 364, 
181 Ala. 121, 47 L.R.A.,N.S., 597, 
Ann.Cas.l915C 863. 

Ill.—Department of Public Works 
and Buildings v. Hubbard, 1 N.E.2d 
383, 363 Ill. 99—^Illinois Power & 
Light Corporation v. Barnett, 170 
N.E. 717, 338 Ill. 499—Bast St. 
Louis Light & Power Co. v. Cohen, 
164 N.B. 182, 333 Ill. 218—Illinois 
Power & Light Corporation v. 
.Cooper, 152 N.E. 491, 322 Ill. 11. 
Kan.—^Yagel v. Kansas Gas & Elec¬ 
tric Co., 291 P. 768, 131 Kan. 267 
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Ky.—Kentucky Hydroelectric Co. v- 
Woodard, 287 S.W. 985, 216 Ky. 
618. 

Mo.—State ex rel. State Highway 
Commission v. Cox, 77 S.W.2d 116, 
336 Mo. 271, quashing State ex rel. 
State Highway Commission v. 
Freehold Inv. Co., 52 S.W.2d 577, 
227 Mo.App. 335—^Missouri Power 
‘ & Light Co. V. Creed, App., 32 S.W. 
2d 783, transferred, see 30 S.W. 
2d 605, 325 Mo. 1194^ 

Neb.—^Asche v. Loup River Public 
Power Dist., 287 N.W. 64, 136' Neb. 
601—In re Platte Valley Public 
Power & Irrigation Dist., 278 N.W. 
492, 134 Neb. 281. 

Okl.—Oklahoma Gas & Electric Co. 

V. Kelly, 58 P.2d 328, 177 Okl. 
206. 

Pa.—^Decheck v. Duquesne Light Co., 
157 A. 685, 305 Pa. 352—Hoy v. 
Keystone Power Corp., 7 Pa.Dist. & 
Co. 432. 

W.Va.—Chesapeake & Potomac Tele¬ 
phone Co. v. Red Jacket Consol. 
Coal & Coke Co., 121 S.E. 278, 95 

W. Va. 406. 

20 C.J. p 791 note 85. 

35. Ala.—Birmingham Ry., Light & 
Power Co. v. Smyer, 61 So. 364, 
181 Ala. 121, 47 L.R.A.,N.S., 597, 
Ann.Cas.l915C 863. 

Ill.—^Department of Public Works 
and Buildings v. Hubbard, 1 N.E.2d 
383, 363 Ill. 99—Illinois Power & 
Light Corporation v. Cooper, 152 
N.B. 491, 322 Ill. 11—Department 
of Public Works and Buildings v. 
Griffin, 137 N.B. 523, 305 IlL 586. 

La.—Louisiana Highway Commission 
V. Treadaway, App., 173 So. 209, 
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is some authority to the contrary,36 or to a con¬ 
trary eflfect;3'^ and there are also a number of cas¬ 
es holding that these matters may be considered as 
bearing on the question of market value, and tend¬ 
ing to show the necessary depreciation.^^ If com¬ 
pensation for damage to business is to be allowed, 
the fact that access to the place of business has 
been nade difficult or dangerous may be considered 
as showing how the business is affected but such 
damage must appear.^o 

§ 170. - Danger from Fire 

The increased risk of danger from fire may be con¬ 
sidered in fixing compensation in condemnation proceed¬ 
ings. 

With some apparent qualifications or excep¬ 
tions,^^ according to the great weight of authority 
the jury may take into consideration in the assess¬ 
ment of damages arising from the construction of 
a public improvement the increased risk of fire 
which may be communicated by locomotives,^2 
only as it affects the market value of the land.43 
It is not the purpose to provide an indemnity against J 


loss by fire,^^ any loss or destruction by actual fire 
being recoverable, if at all, after that event by sep¬ 
arate action,^® nor to compensate the owner for any 
supposed increase in the rate of insurance which he 
will have to pay but when part of a tract is tak¬ 
en for such a use that buildings on the remainder 
are placed in danger of fire, which will render the 
cost of the insurance of the property greater than 
before the taking, this fact may be taken as an ele¬ 
ment of damages if the hazard is sufficient to cause 
a decrease in the market value of the property. 

It is competent, however, for the condemnor to 
show that the exposure to fire in the particular case 
is not sufficient to cause any increase in the rate of 
insurance.*^ 6 There are authorities to the effect 
that, where buildings or property will be exposed 
to imminent risk of fire, the owner is entitled only 
to the amount which it will cost to remove them to 
a safe place.**® 

§ 171. -Smoke, Ashes, Foul Odors, 

Noise, Vibration, Etc. 

As a general rule, the owners of abutting property 


affirmed Liouisiana Highway Com¬ 
mission V. Treadway, 175 So. 94. 
Okl.—Oklahoma Gas & Electric Co. 

V. Kelly. 58 P.2d 828, 177 Okl. 
206. 

Pa.—^Hoy V. Keystone Power Corp., 7 
Pa.Dist. & Co. 432. 

Tex.—Texas Pipe Line Co. v. Hil¬ 
dreth. Civ.App.. 225 S.W. 683. 

W.Va.—Chesapeake & Potomac Tele¬ 
phone Co. y. Red Jacket Consol. 
Coal & Coke Co., 121 S.E. 278, 95 

W. ya. 406. 

20 C.j. p 792 note 86. 

36. Ark.—^Russell v. St. Louis, S. W. 
R. Co.. 75 S.W. 725. 71 Ark. 451. 

20 C.J. p 792 note 87. 

37. Ill.—Chicago & M. Electric R. 
Co. V. Diver, 72 N.E. 758, 213 Ill. 
26—Centralia & C. R. Co. v. Brake, 
17 N.E. 820, 125 Ill. 393. 

20 C.J. p 791 note 85 [g]. 

FropagatloaL of insects 

Danger of chinch bugs and grass¬ 
hoppers propagating in weeds around 
the base of electric transmission 
towers was regarded as proper ele¬ 
ment of damage to agricultural land 
not taken.—Illinois Iowa Power Co. 
V. Rhein. 17 N.E.2d 582, 369 Ill. 584. 

33. Ill.—^Department of Public 
Works and Buildings v. Hubbard, 
1 N.E.2d 383, 363 111. 99. 

Ky.—Kentucky Hydroelectric Co. v. 
Woodard. 287 S.W. 985, 216 Ky. 
618. 

Mo.—State ex rel. State Highway 
Commission v. Cox, 77 S.W.2d 116, 
886 Mo. 271. Quashing State ex rel. 
State Highway Commission v. 
Freehold Inv, Co., 52 S.W.2d 577, 
227 Mo.App. 835. 


Neb.—^Asche v. Loup River Public 
Power Dist.. 287 N.W. 64, 136 Neb. 
601—In re Platte Valley Public 
Power & Irrigation Dist., 278 N.W. 
492, 134 Neb. 281. 

N.C.—Gaddis v, Cherokee County 
Road Commission, 141 S.E. 358, 195 
N.C. 107. 

Ohio.—Ohio Public Service Co. v. 
Dehring, 172 N.E. 448, 34 Ohio App. 
532. 

Okl.—Oklahoma Gas & Electric Co. 
V. Kelly, 58 P.2d 328, 177 Okl. 
206. 

Pa.—^Regina v. Monroe County, 179 
A. 36, 319 Pa. 257. 

Tenn.—^Hoge v. Southern Cities Pow¬ 
er Co., 8 Tenn.App. 636. 

Tex.—Texas Electric Service Co. v. 
Perkins, Com.App., 23 S.W.2d 320, 
affirming, Clv.App., 11 S.W.2d 543, 
and followed in Texas Electric 
Service Co. v. Bradford, 26 S.W.2d 
339—State v. Lowrie, Clv.App,, 56 
S.W.2d 676—City of Waco v. Rook, 
Civ.App., 55 S.W.2d 649, error dis¬ 
missed—Texas Midland R. Co. v. 
Burt, Civ.App., 243 S.W. 669. 

Va.—Chairman of Highway Commis¬ 
sion of Virginia v. Fletcher, 149 S. 
E. 456, 153 Va. 43. 

20 C.J, p 792 note 88. 

Breaks ia pipe line 
Risk of future breaks in pipe line 
is proper element for consideration 
in determining depreciation in mar- 
kel; value caused by construction of 
pipe line.—Texas Empire Pipe Line 
Co. V. Stewart, App., 35 S.W.2d 627, 
reversed on other grounds 65 S.W.2d 
283, 331 Mo. 525. 
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39. Pa.—Pittsburgh, V. & C. R. Co. 
v. Vance, 8 A. 764, 115 Pa. 325. 

20 C.J. p 792 note 89. 

40. "Mo.—Missouri Pac. R. Co. v. 
Porter, 20 S.W. 568, 112 Mo. 361. 

20 C.J. p 792 note 89 [a]. 

41. Pa.—^Hoy v. Keystone Power 
Corp.; 7 Pa.Dist. & Co. 432. 

20 C.J. p 792 note 90. 

4a. Pa.—Barron v. United Ry. Co., 
93 Pa.Super. 666. 

Tex.—Texas Midland R. Co. v. Burt, 
Civ.App., 243 S.W. 669, 671, Citing 
Corpus Juris. 

20 C.J. p 792 note 91. 

43. Iowa.—Lance v. Chicago, M. & 
St. P. R. Co.. 11 N.W. 612, 57 
Iowa 636. 

20 C.J.,p 793 note 92. 

44. Mo.—St. Louis Belt & Tei^ninal 
R. Co. V. Mendonsa, 91 S.W. 65, 
193 Mo. 518. 

20 C.J. p 793 notes 92, 93. 

45. Mo.—St. Louis, I. M. & S. R. 
Co. V. Pfau, 111 S.W. 10, 212 Mo. 
398. 

46. Pa.—^Patten v. Northern Cent. R. 
Co., 33 Pa. 426, 75 Am.D. 612— 
Philadelphia & T. R. Co. v. Rogers, 
2 Walk. & T. 275. 

47. Ark.—^North Arkansas & W. R. 
Co. V. Cole, 70 S.W. 312, 71 Ark. 

38. 

20 C.J. p 793 note 95. 

4a Ark.—^North Arkansas & W. R. 
Co. V. Cole, supra. 

49. Or.—Oregon & C. R. Co. v. Bar- 
low, 3 Or. 311.’ 

Pa.—Hamilton v. Pittsburg, B. & L. 
E. R. Co., 42 A. 369, 190 Pa. 51, 51 
L.R.A. 
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may recover compensation for injury caused by smoke, 
soot, ashes, cinders, dust, gases, odors, noise, or vibra¬ 
tion necessarily incident to the proper operation of the 
railroad or other work for which their land is condemned. 

As a general rule, the owner of property abutting 
on a street on which a railroad is constructed, or 
otherwise situated near the line of road, or near any 
other public improvement, is entitled to compensa¬ 
tion for the injury caused by smoke, soot, ashes, 
cinders, dust, gases, odors, noise, or jarring neces¬ 
sarily incident to the proper operation of the rail¬ 
road or other work,50 such injury being regarded 
as the result of physical force directly applied.5i 
Compensation for such injury is allowed, not as dis¬ 
tinct elements of damage, but only as affecting the 
market value of the property.52 The injury must 
be special and not such as is common to all the 
property in the neighborhood.53 It has been held, 
however, that in the absence of negligence54 such 
consequential injuries are not ground for recovery 
where the railroad or other improvement is con¬ 
structed on adjoining land in which the person in¬ 
convenienced has no interest and no part of, whose 
land has been taken.55 It has also been held that 


there must be physical injury to the property, mere 
discomfort and annoyance being insufficient as a 
basis for damages.56 In some cases it is held that 
the inconvenience and disco'mfort arising from the 
ordinary noises necessarily incident to the opera¬ 
tion of trains is not an element of damage,®^ hut 
noise, smoke, etc., such as would constitute a pri¬ 
vate nuisance to abutting property if it were not 
authorized should be treated as causing special and 
peculiar damages which entitle the landowner to 
compensation.53 So, too, it has been held that where 
the fee in the street is in the abutting owner, he 
may recover damages due to noise and vibration 
from the operation of cars in the street,®^ but that 
the rule is otherwise where he does not own the fee 
in the street, since in such case he is restricted to 
the injury done to his easements of light, air, and 
access.30 In New York it has been held that in 
ascertaining fee damages or compensation to be 
paid for the future apprppriation of a street for the 
purposes of an elevated railroad, the question of 
noise cannot be considered,®^ but it may enter as 
an element into the award in ascertaining past or 
rental damages,®^' while the discharge of smoke. 


50. Ariz.—Arizona Hercules Copper 
Co. V. Protestant Episcopal Church 
Corporation of Arizona, 190 P. 85, 
21 Ariz. 470. 

Cah—Tuebner v, California St. R. Co., 
4 P, 1162, 66 Cal. 171. 

Ill.—Danville & I. H. R. Co, v. 
Tidrick, 137 IlLApp. 553—Lake St. 
Elevated R. Co. v. Brooks, 90 Ill. 
App. 173. 

N.Y.—Drucker v. Manhattan R. Co., 
12 N.E. 568, 106 N.Y, 157, 60 Am. 

R. 437, affirming: 51 N.Y.Super. 429 
—Rainforth v. City of New York, 
183 N.Y.S. 631. 

Okl.—St. Louis-San Francisco Ry. 
Co. V. Matthews, 49 P.2d 752, 174 
Okl., 167. 

Tex.-^Wiffht v. Belcher, Civ.App., 226 

S. W. 472, affirmed, Com.App., 249 
S.W. 453—Schier v. Cane Belt Ry. 
Co., 100 S.W. 360, 45 Tex.Civ.App. 
295. 

Va.—Southern Ry. Co. v. Fitzpatrick, 
105 S.E. 663, 129 Va. 246. 

20 C.J. p 794 note 98. 

Measured by eflfect on ordinary peo¬ 
ple 

Damages recoverable by landowner 
for noise, glaring lights, and other 
inconveniences of heavy* traffic on 
new highway, for construction of 
which part of her land was taken, 
may be measured by their effect on 
ordinary people only, not such owner 
personally.—Wright v. Common¬ 
wealth, 190 N.E. 593, 286 Mass. 
371. 

51. N.Y.—Caro v. Metropolitan El. 

R. Co., 46 N.Y.Super. 138. 

20 C.J. p 794 note 98 [a]. 

29 C J.S.—66 


52. Ariz.—^Arizona Hercules Copper 
Co. V. Protestant Episcopal Church 
Corporation, 190 P. 85, 21 Ariz. 
470. 

20 C.J. p 795 note 99. 

53. Conn.—Cadwell v. Connecticut 
Ry. & Lighting Co., 80 A. 285, 84 
Conn. 450. 

Ill.—Chicago, B. & Q. R. Co. v. De 
Freitas, 134 IlLApp. 228. 

Me.—Gilmore v. Central Maine Pow¬ 
er Co., 145 A. 137, 127 Me. 522. 
Md.—Mayor and Council of City of 
Baltimore v. Himmelfarb, 192 A. 
595, 172 Md. 628. 

Mo.—State ex rel. State Highway 
Commission v. Hoffmann, App., 132 
S.W.2d 27—State ex rel. State 
Highway Commission v. Watkins, 
App., 51 S.W.2d 643. 

20 C.J. p 796 note 1. 

54. N.Y.—Matter of Sduire, 10 N. 
Y.S. 881, 57 Hun 591. 

20 C.J. p 796 note 2. 

55. Colo.—Colorado Cent. R. Co. v. 
Mollandin, 4 Colo. 154. 

Ill.—Catello V. Chicago, B. & Q. R. 
Co., 131 N.E, 591, 298 Ill. 248, re¬ 
versing 216 IlLApp. 657—Griveau 
V. South Chicago City R. Co., 130 
IlLApp. 519. 

Md.—Mayor and Council of City of 
Baltimore v. Himmelfarb, 192 A. 
595, 172 Md. 62S. 

Mich.—Grand Rapids & L R. Co. v. 
Heisel, 38 Mich. 62, 31 Am.R. 

306. 

Miss.—State Highwajr Commission v. 
Chatham. 161 So.' 674, 676, 173 
Miss. 427, citing Corpus Juris. 

Pa.—^Holmes & Holmes v. Public 
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Service Commission, 79 Pa.Super. 
374. 

20 C.J. p 796 note 3. 

55. Tenn.—Gossett v. Southern R. 
Co., 89 S.W. 737, 115 Tenn. 376, 112 
Am.S.R. 846, 1 L.R.A.,N.S., 97. 

20 C.J. p 796 note 4. 

57. Wash.—Smith v. St. Paul, M. & 

M. R. Co., 81 P. 840, 39 Wash. 355, 
109 Am.S.R. 889, 70 L.R.A. 1018. 

20 C.J. p 796 note 5. 

58. Mass.—Baker v. Boston EL R. 
Co., 66 N.E. 711, 183 Mass. 178. 

20 C.J. p 797 note 6. 

59. N.Y.—Berry v. New York Mu¬ 
nicipal Ry. Corporation, 183 N.Y. 
S. 632,' 111 Misc. 432, affirmed 186 

N. Y.S. 934, 196 App.Div. 900— 
Rainforth v. City of New York, 
183 N.Y.S. 631. 

20 C.J. p 797 note 7. 

60. N.Y.—Rasch v. Nassau Electric 
R. Co., 91 N.E. 785, 198 N.Y. 385, 
36 L.R.A,.N.S., 645. - 

20 C.J. p 797 note 8. 

61. N.Y.—Sixth Ave. R. Co. v. 
Metropolitan EL R. Co., 34 N.E. 
400, 138 N.Y. 548, affirming 18 N. 
Y.S. 939. 

20 C.J. p 797 note 9. 

62. N.Y.—Rainforth v. City of New 
York, 183 N.Y.S. 629, affirmed 183 
N.Y.S. 956, 193 App.Div. 912. 

20 C.J. p 797 note 10. 

Premises occupied by owner 
The mere fact that the- owner of 
the premises affected occupies them 
through her son instead of renting 
them, does not preclude recovery un¬ 
der the text rule.—^Rainforth v. City 
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cinders, noxious gases, and the like should be con¬ 
sidered in estimating the compensation to an abut¬ 
ting owner for future use of the street as well as 
in awarding damages for past use.®^ There exist, 
however, cases to the effect that recovery for inju¬ 
ries from smoke, cinders, ashes, and the like is to 
be restricted to past damages. 

Damages cannot be recovered for injuries to land 
which is not itself overflowed, but is rendered less 
valuable by reason of the noxious and offensive 
smells which proceed from other land which is over- 

fiowed.®5 

§ 172, -Taxes 

Ordinarily the owner of land taken for a public use 
is entitled to an allowance for taxes imposed between the 
date of such taking and payment of award. 

Although there is some authority to the con¬ 
trary,®^ it has been held that the owner of property 
taken for a public improvement is entitled to an al¬ 
lowance for taxes imposed between the date of the 
appropriation and the payment of the award.®^ It 
has also been held that the owner is entitled to re¬ 
imbursement for paying taxes due after judgment 


rendered.®® In estimating the damages for the tak¬ 
ing of land for highway purposes, the jury may 
take into consideration the increase in taxation;®® 
and it has been held that* a corporation owning 
property exempt from taxation by its charter is en¬ 
titled on a taking thereof to recover such sum as 
will compensate it for that feature of its loss which 
is created by such exemption.*^® Where part of a 
tract is taken for a public use, the mere fact that 
the remainder may thereafter be subject to assess¬ 
ment does not constitute an element of damages in 
condemnation proceedings.^^ 

§ 173. -Value of Crops, Grass, and Trees 

The value of crops, grass, and trees growing on con¬ 
demned land may be taken into account In awarding com- 
pensatlon. 

In determining the compensation or damages to 
which a-person is entitled whose land or a part 
thereof has been taken under the power of eminent 
domain, it is proper to consider the value of crops, 
trees, grass, etc., growing on the land at the time 
of the taking and thereby injured or destroyed,*^® 
although the trees, etc., cannot be valued separately 


of New York. 183 N.Y.S. 629, af¬ 
firmed 183 N.Y.S. 956, 193 App.Div. 
912. 

63. N.Y.—Sperb v. Metropolitan El. 

R. Co., 32 N.E, 1050, 137 N.Y. 155, 
20 L.R.A. 752, reversing 16 N.Y.S. 
392, 61 Hun 539. 

20 C.J. p 797 note 11. 

64. N.Y.—^Emigrant Mission Com¬ 
mittee V. Brooklyn El. R. Co., 47 
N.Y.S. 344, 20 App.Div. 596, af¬ 
firmed 68 N.B. 756, 165 N.Y. 604. 

20 C.J. p 797 note 11. 

6 5. Mass.—Puller v. Chicopee Mfg. 
Co., 16 Gray 46—^Eames v. New 
England Worsted Co., 11 Mete. 
570. 

Wis.—Rooker v. Perkins, 14 Wis. 79. 
63. Cal.—Los Angeles v. Los An¬ 
geles Pac. Co., 159 P. 992, 31 Cal. 
App. 100. 

20 C.J. p 797 note 14. 

67. N.Y.—^Buckhout v. New York, 
68 N.E. 659, 176 N.Y. 366, revers¬ 
ing 81 N.Y.S. 723, 82 App.Div. 220. 
20 C.J. p 797 note 15. 

66 . La.—King v, N. O. Terminal 
Co., 3 La.A (Orleans) 490. 

69. S.D.—Schuler v. Lincoln Coun¬ 
ty, 81 N.W. 890, 12 S.D. 460. 

76. Mass.—Old South Ass’n v. 

Boston, 99 N.E. 235, 212 Mass. 299. 

71. Okl.—City of Tulsa v. Horwitz, 
3 P.2d 841, 161 Okl. 201. 

76. U.S.—^U. S. V. Klamath and 
Moadoc Tribes, 58 S.Ct. 799, 304 U. 

S. 119, 82 L.Ed. 1219, affirming 
Klamath and Moadoc Tribes and 


Yahooskin Band of Snake Indians 
v. U. S., 86 CtCl. 461—U. S. v. 
Meyer, C.C.A.I11.. 113 P.2d 387. 

Ala.—City of Mobile v McClure, 127 
So. 832, 221 Ala. 61—^Wiggins v. 
Alabama Power Co., 107 So. 85, 
214 Ala. 160. 

Ark.—Ross v. Clark County, 45 S. 
W.2d 31, 185 Ark. 1—Hempstead 
County v. Huddleston, 31 S.W.2d 
300, 182 Ark. 276. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Caraher, 132 N.B. 211, 
299 Ill. 11. 

Iowa.—^Bracken v. City of Albla, 189 
N.W. 972, 194 Iowa 596—Kukuk 
V. City of Des Moines, 187 N.W. 
209, 193 Iowa 444—^Draker v. Iowa 
Electric Co., 182 N.W. 896, 191 
Iowa 1376. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 
199, 147 Kan. 279, citing Corpus 
JtLzls—Saathoffi v. State Highway 
Commission, 72 P.2d 74, 75, 146 
Kan. 465, citing Corpus Juris. 

Ky.—Commonwealth v. Combs, 50 
S.W.2d 497, 244 Ky. 204—Sauls- 
berry v, Kentucky & West Virginia 
Power Co„ 10 S.W.2d 451, 226 Ky. 
76. 

La.—^Louisiana Highway Commission 
V. De Bouchel, 142 So. 142, 174 
La. 968. 

N.Y.—In re Nassau County, 288 N.Y. 
S. 538, 159 Misc. 52. 

Okl.—City of Tulsa v. Lloyd, 263 P. 
152, 129 Okl. 27. 

Wssh.—Short v- Pierce County, 78 
P.2d 610, 194 Wash. 421. 

20 G.J. p 798 note 19. 
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location of orops or trees 

It is not usually regarded as es¬ 
sential to recovery of compensation 
under the text rule that crops or 
trees be located on the right of way 
which is actually taken.—Draker v. 
Iowa Electric Co., 182 N.W. 896, 191 
Iowa 1376—20 C.J. p 798 note 19 [b]. 

(2) Abutting landowners could 
not, however, recover compensation 
for shade trees within bounds of 
existing highway which would have 
to be removed when highway was 
widened by county.—In re Nassau 
County, 288 N.Y.S. 538, 159 Misc. 52. 

Keasure of damages 

(1) For the cutting of growing 
trees, the measure of damages Is 
the difference between the value- of 
the property before and after the 
trees were cut.—Marshall v. Ameri¬ 
can Tel. & Tel. Co., 16 Pa.Super. 6i5 
—20 C.J. p 798 note 19 [d]. 

(2) In a case involving growing 
crops, the measure of damages has 
been stated as follows: “In the case 
of growing unmatured crops de¬ 
stroyed, at any period of their exist¬ 
ence, at any stage of development, 
the criterion is to ascertain: (1) 
What would reasonably have been 
produced but for the act of the con¬ 
demnor; (2) what would it have 
been worth on the market at the 
time of such destruction; (3) de¬ 
duct therefrom the estimated cost of 
producing, cultivation, harvesting 
and marketing.”—Board -of Com’rs 
of Fairfield County v. Richardson, 
114 S.E. 632, 633, 122 S.C. 58. 
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and apart from the value of the land.73 So a les¬ 
see and not the owner of the land is entitled to the 
value of crops which are injured or destroyed by 
the appropriation of the leased premises for a pub¬ 
lic improvement.^^ Under some statutes the owner 
may, at his option, remove the timber from the 
land on certain conditions instead of taking the 
compensation awarded, and such statute does not 
invade the owner’s constitutional rights, whether 
the conditions of the option are reasonable or not, 
since he is not required to exercise the option.75 

Crops and trees not in existence; after maturity. 
An owner of land deprived of its use during a crop 
year by reason of condemnation is entitled to com¬ 
pensation for such deprivation,76 the measure of 
compensation being usually based on the rental val¬ 
ue of such land rather than on the value of the 
crops which might have been raised thereon.77 In 
a particular case, however, compensation has been 
awarded for the value of crops which would have 
been raised but for the loss of the use of the land.76 
Under a statute authorizing the condemnor to re¬ 
move trees standing outside its right of way when 
they may injure or endanger its works, the measure 
of damages to adjacent lands should include the 
value of trees which may in future come into ex¬ 
istence and be removed.76 

No allowance can be made for a crop, such as 
com, after maturity and after it has ceased to draw 
sustenance from the soil.^® 


§ 174 

Nursery stock of trees and shrubs growing on 
condemned land are regarded as a crop and may as 
such be valued separately from the land itself.^i 

§ 174. -Value of Minerals 

The value of minerals in land taken by eminent do¬ 
main is to be considered i(i determining the value of 
such land. 

Where the land taken contains minerals, the 
measure of compensation is the market value of the 
land with the minerals in it, and the value of the 
minerals cannot be shown separately.®^ It has been 
held, however, that in assessing damages, the val¬ 
ue of unopened mines beneath the surface cannot be 
considered.®® Where merely a right of way on the 
surface of the land is acquired, the value of any 
mineral interest cannot be considered.®^ The meas¬ 
ure of damages where coal, mined but .left on the 
surface, is taken by a railroad for a roadbed is that 
for personal property, that is, the market value less 
the cost of marketing it.®5 Where a quarry is con¬ 
demned, the measure of damages is the actual value 
of the stone in place and not its prospective value 
when cut and sold in the market, but the measure of 
damages as to stone actually severed is its value 
at the place where appropriated.®® 

Where land is condemned for the purpose of ob¬ 
taining the minerals therein, the proper measure of 
damages for such minerals is the market value 
thereof rather than the value of such minerals as 
a part of the land taken.®7 


73. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387. 

Ill.—^Forest Preserve Dlst. of Cook 
County V. Caraher, 132 N.B. 211, 
213, 289 Ill. 11, citing Ooxpas Jn- 
ZlB. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 F.2d 189, 
199, 147 Kan. 279 citing Corpus 
Juris—Saathoff v. State Highway 
Commission, 72 P.2d 74, 75, 146 
-Kan. 465, citing Corpus Juris. 
Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565, overruling suggestion of er¬ 
ror 195 So. 679. 

Or.—^In re Lebanon-Shea Hill Sec¬ 
tion of Santiam Highway, 296 P. 
65, 68,, 135 Or. 430, citing Corpus 
Juris. 

Tex.—Port Worth & D. S. P. Ry. Co. 
V. Gilmore, Civ.App., 2 S.W.2d 543, 
545, citing Corpus Juris. 

20 C.J. p 793 note 20. 

T7h.der specific statute damages 
for injuries to shade trees, tele¬ 
graph, telephone, and lighting com¬ 
pany wires may be awarded.—Scou- 
ton V. Sullivan County Electric Co., I 
84 Pa.Sut)er, 458. ' I 


74. Mo.—City of Springfield v. El¬ 
lis, App., 97 S.W.2d 164. 

S.C.—^Board of Com*rs of Fairfield 
County V. Richardson, 114 S.E. 
632. 122 S.C. 58. 

20 C.J.'p 799 note 21. 

76. N.T.—Taggarts Paper Co. v. 
State, 176 N.T.S. 97. 

76. N.T.—Dufel v. State, 189 N.T. 
S. 759, 198 App.Div. 97. 

20 C.J. p 798 note 20. 

Duplication of damages 
Where state took physical posses¬ 
sion of land in 1913 but did not 
make actual appropriation until 
1917, a claim for damages to the 
land and crops due to overflow dur¬ 
ing the intervening years, as well 
as a claim for the value of the land, 
was not a duplication of damages, 
since the owner was entitled to pay 
for the use of his land until the 
value of the same had been paid to 
him.—^Dufel v. State, supra. 

77. N.T.—^Dufel v. State, supra. 

Tex.—^Houston, E. & W. T. R. Co. v. 

Adams^ 63 Tex. 200. 

Rental value of property as element 
of damage generally see supra § 
168. 


78. Neb.—Gledhill v. State, 243 N. 
W. 909, 123 Neb. 726. 

79. Ala.—^Wiggins v. Alabama Pow¬ 
er Co., 107 So. 85, 214 Ala. 160. 

80. Kan.—Lee v. Missouri Pac. R. 
Co., 5 P.2d 1102, 134 Kan. 225. 

81. Tenn.—Shelby County v. Ad¬ 
ams, 15 Tenn.App. 66. 

88 . Ill.—^Forest Preserve Dist. of 
Cook County v. Caraher, 132 N.B. 
211, 299 Ill. 11. 

20 C.J. p 799 note 2;4. 

83. Pa.—Searle v. Lackawanna & 
B. R. Co., 33 Pa. 57. 

Wyo.—^Edwards v. Cheyenne, 114 P. 
677, 122 P. 900, 19 Wyo. 110. 

84. Pa.—^In re State . Highway 

Rofite No. 185, Schuylkill County 

• (Glen Alden Coal Co.), 14 A.2d 76, 
339 Pa. 149. 

20 C.J. p 799 note 26. 

85. Pa.—Lehigh Coal Co. v. Wilkes- 
barre & E. R. Co., 41 A. 37, 187 
Pa 145. 

85, Pa—Cole v. Ellwood power Co., * 
65 A. 678, 216 Pa. 283. 

87- N.M.—Board of - Com*rs of 

Roosevelt County v. Good, 105 P. 

' 2d 470, 44 N.M. 495- 
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. -Value of Improvements and Fix¬ 

tures 

a. Improvements by owner 

b. Improvements and fixtures on leased 

premises 

c. Improvements by taker 
a. Improvements by Owner 

(1) In general 

(2) Time of erection 

(3) Removal 


(1) In General 

The value of improveiments and fixtures on land taken 
for a public use must be considered in determining the 
owner’s compensation. 

Where land is condemned for public uses, the val¬ 
ue of buildings or otLer improvements and fixtures 
on the land must T>e considered in determining the 
owner’s compensation,®® to the extent that they en¬ 
hance the value of the land to which they are af¬ 
fixed,^® the appropria.tor being required either to 
take the land with the improvements he finds there- 


ICatexial for use oa Mgrliway 

In proceeding* to condemn lands 
for purpose of securing rocks, sand, 
gravel, and caliche for use on a pub¬ 
lic highway, measure of damages 
was the market value of the rock 
taken and not the acreage value of 
the land.—Board of Corners of Roose¬ 
velt County V. Good, supra. 

88. Ala.—Cumbaa v. Town of Gene¬ 
va, 179 So. 227, 228, 235 Ala. 423, 
citing Corpus Juris. 

Cal.—City of Los Angeles v. Klinker, 
25 P.2d 826, 829, 219 Cal. 198, 90 
A.L.R. 148, quoting Corpus Juris 
—Gaume v. City of Redlands, 73 
P.2d 917, 920, 23 Cal.App.2d 464, 
quoting Corpus Juris. 

D.C.—Potomac Electric Power Co. v. 
U. S., 85 P.2d 243, 66 App.D.C. 77, 
certiorari denied 57 S.Ct. 27, 299 
U.S. 565. 81 L.Ed. 416. 

III.—^Department of Public Works 
and Buildings v. McBride, 170 N.E. 
295, 338 111. 347. 

Md.—City of Baltimore v. Himmel, 
107 A. 522, 135 Md. 65. 

Mo.—City of St. Louis v. Koch, 76 
S.W.2d 398. 

N.Y.—In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.E.2d 916, 284 N.Y. 
493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newtown Creek, etc.. 
Boroughs of Brooklyn and Queens. 
IS N.Y.S.2d 721, 259 App.Div. 747, 
and reargument denied In re New- 
towm Creek Waterway, Boroughs 
of Brooklyn and Queens, 33 N.E. 
2d 546—Sparkill Realty Corpora¬ 
tion V. State, 266 N.Y.S. 72, 238 
App.Div. 656, reversing-"266 N.Y.S. 
67, 148 Misc. 626, 630—In re Smith 
St. Bridge in City of Rochester, 
255 N.Y.S. 801, 234 App.Div. 583 
—^People V. Isaac G. Johnson & 
Co., 219 N.Y.S. 741, 219 App.Div. 
285. affirmed 157 N.E. 885, 245 N. 
Y. 627, certiorari denied Isaac G. 
Johnson & Co. v. People of State 
of New York, 48 S.Ct. 159, 275 U.S. 
571. 72 L.Ed. 432—In re Water 
Front on North River in City of 
New York, 219 N.Y.S. 353, 219 
App.Div. 27—In re Williams, 195 
N.Y.S. 82, 202 App.Div. 783—Ban¬ 
ner Milling Co. v. State, 191 N. 
Y.S. 143, 117 Misc. 33—In re Board 


of Sup’rs of Chenango County, 6 
N.Y.S.2d 732. 

Pa.—^Potts V. City of Philadelphia, 
28 Pa.Dist. 498. 

Tenn.—Tennessee Eastern Electric 
Co. V. Link, 6 Tenn.App. 617. 

Tex.—State v. Miller. Civ.App., 92 
S.W.2d 1073, 1075, citing Corpus- 
Juris. 

20 C.J. p 799 note 30. 

Another statement of rule and rea¬ 
son therefor 

“It is a general rule that im¬ 
provements situated upon the portion 
of land taken are to be considered 
as part of the realty. They ordi¬ 
narily have no market value separate 
from the land. Therefore, when 
such improvements are taken or 
destroyed their value can -be reflect¬ 
ed ,in the finding as to the value of 
the land taken and evidence of their 
value is admissible for that pur¬ 
pose.”—State V. Carpenter, 89 S.W. 
2d 979, 980, 126 Tex. 604, denying re¬ 
hearing 89 S.W.2d 194, 126 Tex. 604, 
reversing, Civ.App., 55 S.W.2d 219. 

Electric power plwt, lines, and 
equipment 

Under a statute relating to the 
taking of public utility property ac¬ 
tually used and useful for the con¬ 
venience of the public, a municipal¬ 
ity taking the property of an elec¬ 
tric power company is required to 
take and pay for the local entity 
as a unit which may include main 
feeder line, voltage regulator equip¬ 
ment, and lines extending to nearby 
summer resort and unincorporated 
community.—Wisconsin Power & 
Light Co. V. Public Service Commis¬ 
sion, 286 N.W. 588, 232 Wis. 59, 122 
A.L.R. 1135. 

estate,” as used in the law 
of eminent domain, is vacant lands, 
together with all buildings and 
structures thereon, and the machin¬ 
ery, apparatus, and equipment on 
the land and in the buildings.—City 
of Chicago V. Farwell, 121 N.E. 795, 
286 Ill. 415. 

Use of wall; nozninal damages 
(1) Where the damage sustained 
by the owner of land consists in his 
being deprived of the use of a wall 
standing partly on a portion of a 
tract which has not been taken and 
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such damage is necessarily specu¬ 
lative and conjectural, nominal dam¬ 
ages only are allowable.—City of 
Walla Walla v. A. M. Jensen Co., 194 
P. 80-4., 114 Wash. 134. 

<2) Nominal or substantial dam¬ 
ages generally see supra § 157. 
Wliat are fixtures; determination. 

(1) "Fixtures," as that term, re¬ 
lates to condemnation proceedings, 
meaoas chattels attached to the real¬ 
ty.—C m re Triborough Bridge Ap¬ 
proach, City of New York, 288 N. 
T.S. 6 97. 707. 159 Misc. 617. 

(2) In accordance with the ordi¬ 
nary rule that as between a vendor 
and iDurchaser of land things an¬ 
nexed thereto will pass as a part 
thereof, see the C.J.S. title Fixtures 
5§ 43, 44, also 26 C.J. p 720 note 38, 
things so attached to land must, in 
conde^cnnation cases, be paid for. 

Cal.—City of Los Angeles v. Klin¬ 
ker. 25 P.2d 826, 219 Cal. 198, 90 
A.L.R. 148. 

N’.T.—^In re City of New York (Wool- 
hise-r), 293 N.Y.S. 850, 250 App. 
Dir. 197. 

Tex.—State v. Miller, Civ.App., 92 
S.W~.2d 1073, 1075, citing Corpus 
Juris. 

'20 C.J. p 799 note 30 [j]. 

<3) Manner and intention with 
which fixtures are annexed and pur¬ 
pose for which premises are used 
are, accordingly, to be considered 
in determining whether certain ar¬ 
ticles are fixtures In condemnation 
proceifeding.—City of Los Angeles v. 
Klinter, supra. 

(4) Newspaper plant processing 
equipment has been held to be a fix¬ 
ture for which compensation must 
be pa.!d.—City of Los Angeles v. 
Klinker, supra. 

C5) It is for the court to deter¬ 
mine 'Whether particular articles are 
flxtur*es and whethey they are to be 
paid ffior as part of the real estate.— 
Peopiies V. Isaac G. Johnson & Co., 
219 r.r.S. 741, 219 App.Div. 285, af¬ 
firmed 167 N.B. 885, 245 N.Y. 627, 
certiorari denied Isaac G. Johnson & 
Co. V. People of State of New York. 

48 S.Gt. 169, 275 U.S. 671, 72 L.Ed. 
432. 

89, Ida.—City of Baltimore v. Him- 
mel. 107 A. 522, 136 Md. 66. 
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on or to reject it in toto.^o 

No allowance can be made for personal property, 
as distinguished from fixtures, located on the con¬ 
demned premises nor can damages be recovered 
for a building along a proposed street where not in¬ 
jured by the opening of such street because removed 
after the condemnor has acquired title but before 
such street is opened or any change made in the 

grade.92 
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Buildings and other structures permanently an¬ 
nexed to the land taken by eminent domain are, 
however, usually regarded as a part of the realty, 
and their value cannot be considered except in con¬ 
nection with the realty. jf they are wholly taken 
or destroyed, or partially injured by the taking of 
land, the resulting loss constitutes an element of 
damage,94 if wholly taken or destroyed, the market 
value of the building being the extent to which it 


N.Y.—In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.E.2d 916, 284 N.T. 
493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newtown Creek, etc;. Bor¬ 
oughs of Brooklyn and Queens. 
18 N.T.S.2d 721, 259 App.Div. 747. 
and reargument denied In re New¬ 
town Creek Waterway, Boroughs 
of Brooklyn and Queens,* 33 N.B. 
2d 546—In re Smith St. Bridge 
in City of Rochester, 255 N.T.S. 
801, 234 App.Div. 583—In re Wa¬ 
ter Front on North River in City 
of New York, 219 N.T.S. 353, 219 
App.Div. 27—Banner Milling Co. 
V. State, 191 N.T.S, 143, 117 Mlsc. 
33—In re Board of Sup’rs of Chen¬ 
ango County, 6 N.T.S.2d 732. 

20 C.J. p 801 note 33. 

Strtictnres adapted to character of 
land 

Structures included in land tak¬ 
en, if adapted to character of such 
land, enhance the value thereof with¬ 
in the text rule.—In re Smith St. 
Bridge in City of Rochester, 255 N. 
T.S. 801, 234 App.Div. 583. 

90. Tex.—State v. Miller, Civ.App., 
92 S.W.2d 1073. 

91. D.C.—^Potomac Electric Power 
Co. V. U. S., 85 F.2d 243, 66 App, 
D.C. 77, certiorari denied 57 S.Ct. 
27, 299 U.S. 565, 81 L.Ed. 416. 

N.T.—In re City of New York 
(Woolhiser), 293. N.T.S. 850, 250 
App.Div. 197—People v. Isaac G. 
Johnson & Co., 219 N.T.S. 741, 219 
App.Div. 285, affirmed 157 N.E. 
885, 245 N.T. 627, certiorari denied 
Isaac G. Johnson & Co. v. People 
of State of New Tork, 48 S.Ct. 
159, 275 U.S. 571, 72 L.Ed. 432. 

“Palrly or readily removable” 

(1) Some courts have used such 
words as “fairly or readily remov¬ 
able” in describing the type of per¬ 
sonal property for which no com¬ 
pensation shall be allowed.—In re 
City of New Tork (Woolhiser), 293 
N.T.S. 850, 250 App.Div. 197—Ban¬ 
ner Milling Co. v. State, 191 N.T.S. 
143, 117 Misc. 33. 

(2) Such usage has been said to 
result in some confusion since there 
exists no such distinction as a mat¬ 
ter of law, the rule being that the 
court is to determine whether an 


article is a fixture and, if it is not, 
no compensation is to be paid.— 
People V. Isaac G. Johnson & Co., 
219 N.T.S. 741, 219 App.Div. 285, af¬ 
firmed 157 N.E. 885, 245 N.T. 627, 
certiorari denied Isaac G. Johnson & 
Co. V. People of State of New Tork, 
48 S.Ct. 159, 275 U.S. 571, 72 L.Ed. 
432. 

Personalty for use in connection 
with business 

On condemnation of business site, 
state need not pay for decreased 
value of personalty merely used or 
intended to be used in connection 
with the business.—People v. Isaac 
G. Johnson & Co., supra. 

What constitutes personal property 

(1) Portable things are personal 
property within the text rule.—In 
re Bellevue Hospital, Psychopathic 
Pavilion Site in City of New Tork, 
230 N.T.S. 411, 132 Misc. 774. 

(2) If articles can be removed 
without substantial injury either to 
realty or to such articles, they re¬ 
main personalty, and need not be 
taken as part of realty as respects 
liability therefor in condemnation 
proceedings.—Potomac Electric Pow¬ 
er Co. V. U. S., 85 P.2d 243, 66 App. 
D.C. 77, certiorari denied 57 S.Ct. 27, 
299 U.S. 565, 81 L.Ed. 416—Putrov- 
sky V. U. S., 66 P.2d 215, 62 App.D. 
C. 235. 

(3) That removal of refrigerating 
machine would deface concrete floor 
underneath it is not such substantial 
injury to realty within rule stated 
as to render such machinery a 
fixture as regards condemnation of 
property, particularly where build¬ 
ing in which such machinery is lo¬ 
cated is to be tom down.—^Futrov- 
sky V. U. S., supra. 

(4) Presses and other machinery 
were required to be deemed to be 
personalty in view of the manner in 
which they were fastened, and, 
therefore, owner was not entitled to 
an award therefor in condemnation 
proceeding.—^In re Lands and Prem¬ 
ises in Area Bounded by Fulton 
Street, Prospect Street, etc.. City of 
New Tork, 7 N.T.S.2d 391, 255 App. 
Div. 855, modifying Application of 
City of New Tork, 6 N.T.S.2d 351, 
254 App.Div. 888, reargument grant¬ 
ed In re Lands Within Area Bound¬ 
ed by Fulton St., etc.. City of New 
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York, 7 N.T.S.2d 664, 255 App.Div. 
850. 

(5) In a proceeding to condemn a 
strip of land with part of a building 
and the machinery therein, adjoin¬ 
ing plaintiff’s right of way, such 
machinery, being attached only by 
screws to the floor, was properly 
valued as personal property.—New 
York Cent. & H. R. R. Co. v. Albany 
Steam Trap Co., 146 N.T.S. 674, 161 
App.Div. 329. 

92. N.Y.—Matter of New York, 80 
N.Y.S. 842, 80 App.Div. 622. 

Removal of structures or fixtures 
generally see infra subdivision a 
(3) of this section. 

93. Ala.—Cumbaa v. Town of Gene¬ 
va, 179 So. 227, 228, 235 Ala. 423, 
citing Corpus Juris. 

Mo.—City of St. Louis v. Turner, 55 
S.W,2d 942, 331 Mo. 834. 

N.T.—In re Water Front on North 
River in City of New Tork, 219 
N.T.S. 353, 219 App.Div. 27. 

Tex.—State v. Miller, Civ.App., 92 
S.W.2d 1073, 1075, citing Corpus 
Juris. 

20 C.J. p 800 note 31. 

Mode of computatiou 

(1) Where improvements on land 
taken by eminent domain have an 
intrinsic value which must be add¬ 
ed to the value of the land in order 
to ascertain the value of the whole, 
the value of the land and the value 
of such improvements may be con¬ 
sidered separately and then added 
together.—In re Water Front on 
North River in City of New Tork, 
219 N.T.S. 353, 219 App.Div. 27. 

20 C.J. p 800 note 31 [a] (1). 

(2) It has has also been held that 
valuation of condemned lots includ¬ 
ing improvements may be either by 
valuing the lots in their improved 
condition, or by valuing the lot and 
improvements separately and adding 
the combined values.—Foley v. 
Houston Belt & Terminal R. Co., 108 
S.W. 169, 50 Tex.CLv.App. 218, 110 
S.W. 96. 

(3) Accordingly the value of de¬ 
stroyed tank as water supply for 
entire premises could be considered 
in arriving at damages to entire 
tract.—State v. Lowrie, Tex.Clv. 
App., 56 S.W.2d 676. 

94. Miss.—^Yazoo d: Mississippi Del- 
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enhances the owner’s compensation if only in¬ 
jured, the damages must be confined to the actual 
injury done to the building,^® measured by the dif¬ 
ference between its value before and after such in- 
jury.S'^ 

Reproduction or replacement costs of buildings or 
other improvements injured or destroyed when the 
land on which they are located is taken for a public 
use may be taken into consideration,particularly 
where such costs are considered in connection with 
the age and depreciation of the building or improve¬ 
ment in question,^® and where the remaining por¬ 
tion of a building, where only a part is taken, is of 


great value and can be reconstructed advantageous- 
ly.l 

There exists, however, authority to the effect 
that reproduction or replacement costs are not to 
be considered,^ this being particularly true as re¬ 
gards such costs when they are not considered in 
connection with the age and depreciation of the im¬ 
provement which is taken or injured,^ or where the 
improvement which is injured cannot be restored to 
its former condition.^ 

At all events where part of a tract is condemned 
it is held that the owner cannot recover as a sepa¬ 
rate item of damage cost of remodeling improve¬ 
ments on the remainder of the tract.® In the case 


ta Levee Com*rs v. Brinkley, 19 
So. 296. 

20 C.J. p 800 note 32. 

Elevated railroad stractnre 

Where an award on condemnation 
of an elevated railroad structure 
was made in favor of the railroad 
for easements of light, air, and ac¬ 
cess which it had purchased from 
abutting owners, and award for the 
elevated structure itself based on 
its scrap value was held to be prop¬ 
er where abandonment of such 
structure was necessary in order to 
enable the railroad to realize the 
value of such easements.—^Roberts 
v. City of New York, 55 S.Ct. 689, 
296 U.S. 264, 79 LBd. 1429, affirm¬ 
ing In re Elevated Railroad Struc¬ 
tures in Forty-Second St., City of 
New York, 192 N.B. 188, 265 N.T. 
170, which affirmed In re Elevated i 
Railroad Structures in East Forty-1 
Second St., City of New York, 262 N. 
Y.S. 973, 238 App.Div. 832, affirming 
In re Forty-Second St. Spur, Bor¬ 
ough of Manhattan, City of New 
York, 257 N.Y.S. 37, 143 Misc. 129, 
following In re Elevated Railroad 
Structures, etc., in East Forty-Sec¬ 
ond St., City of New York, 263 N. 
Y.S. 743, 141 Misc. 565. 

Telephone lines and equipment 
Where a telephone company was 
awarded the full amount of the pros¬ 
pective decrease of its business by 
reason of the obliteration of certain 
lines within a condemned area, and 
the equipment used in the production 
of profits for which damages were 
awarded had practically no value 
except in connection with the estab¬ 
lished business, the company could 
not receive compensation for the 
poles, wires, and equipment.—^Mat¬ 
ter of Bensel, 125 N.Y.S. 872. 140 
App.Dlv. 806. 

95. Mo.—City of St*. Louis v. Koch, 
76 S.'W.2d 398. 

20 C.J. p 801 note 33. 

96b Ariz.—Showalter v. Stat^ ex 
rel. Sullivan, 63 P.2d 189, 48 Ariz. 
523. 

20 C.J. p 801 note 34. 


97. Ariz.—Showalter v. State ex rel.' 
Sullivan, supra—^Mosher v. City of 
Phoenix. 7 P.2d 622, 39 Ariz. 470. 

•20 C.J. p 801 note 34 Ca]> 

98. Ariz.—Showalter v. State ex rel. 
Sullivan, 63 P.2d 189, 48 Ariz. 523 
—^Mosher v. City of Phoenix, 7 P. 
2d 622, 39 Ariz. 470. 

Mich.—In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues. 273 N.W. 798, 280 Mich. 
539—In re State Highway Com’r, 
239 N.W. 317, 256 Mich. 165—In 
re Bagley Ave. in City of Detroit, 

226 N.W. 688, 248 Mich. 1—City 
of Detroit v. Loula, 198 N.W. 837, 

227 Mich. 189. 

Miss.—^Mississippi State Highway 
Commission v. Hudgins, 181 So. 719, 
182 Miss. 518. 

N.Y.—^In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.E.2d 916, 284 N.Y. 
493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newtown Creek, etc.. Bor¬ 
oughs of Brooklyn and Queens, 18 
N.Y.S.2d 721, 259 App.Dlv. 747, 
and reargument denied In re New¬ 
town Creek Waterway, Boroughs 
of Brooklyn and Queens, 33 N.E.2d 
546—In re Smith St. Bridge in 
City of Rochester, 255 N.Y.S. 801, 
234 App.Div. 583—^In re Water 
Front on North River in City of 
New York, 219 N.Y.S. 353, 219 
App.Dlv. 27—^In re Board of Sup’rs 
of Chenango County, 6 N.Y.S.2d 
732. 

Tex.—State v. Doom, Civ.App., 278 
S.W. 255—City of Rosebud v. Vit¬ 
ek, Civ.App., 210 S.W. 728, dis¬ 
missed for want of jurisdiction. 
20 C.J. p 786 note 62 Ch3, p 801 note 
35. 

Adaptability to highest available 
use; market 

When property sought to be con¬ 
demned is improved so as to make 
It peculiarly adaptable for its high¬ 
est available use, and market exists 
for property for such use, cost of 
reproduction of improvements be¬ 
comes factor in determining market! 
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value.—^Joint Highway Dist. No. 9 
V. Ocean Shore R. Co., 18 P.2d 413, 
128 CaLApp. 743. 

Tank 

If tank supplying entire premises 
of farm owner, which is destroyed 
in constructing highway, could be 
replaced elsewhere on farm to serve 
same purpose, cost of digging an¬ 
other could be considered.—State v. 
Lowrie, Tex.Civ.App., 56 S.W.2d 676. 

99. N.Y.—In re Newtown Creek 
Waterway, Boroughs of Brooklyn 
and Queens, 31 N.E.2d 916, 284 N. 
Y. 493, affirming In re Waterway 
to Uplands Within U. S. Bulkhead 
Lines of Newtown Creek, etc.. 
Boroughs of Brooklyn and Queens, 
18 N.Y.S.2d 721, 259 App.Div. 747, 
and reargument denied In re New¬ 
town Creek Waterway, Boroughs 
of Brooklyn <and Queens, 33 N.B.2d 
646—In re Water Front on North 
River in City of New York, 219 N. 
Y.S. 353, 219 App.Div. 27—^In re 
Board of Sup’rs of Chenango 
County, 6 N.Y.S.2d 732. 

Tex.—State v. Doom, Civ.App., 273 
S.W. 265. 

1 . Mich.—In re Widening of Michi¬ 
gan Ave. from Roosevelt to Liver¬ 
nois Avenues, 273 N.W. 798, 280 
Mich. 539—^In re Bagley Ave. in 
City of Detroit, 226 N.W. 688, 248 
Mich. 1-^-City of Detroit v. Loula^ 
198 N.W. 837, 227 Mich. 189. 

2 . La.—^Texas Pacific-Missouri Pac. 
Terminal R. R. of New Orleans v. 
Rouprich, 117 So. 276, 166 La. 352 
—Texas Pacific-Missouri Pac. Ter¬ 
minal R. R. of New Orleans v. Rou¬ 
prich, 117 So. 273, 166 La. 344. 

20 C.J. p 801 note 36. 

3. La.—Texas Pacific-Missouri Pac. 
Terminal R. R. of New Orleans v. 
Rouprich, 117 So. 273, 166 La. 344. 

4- N.Y.—^Hamilton Bldg. Co. v. Rap¬ 
id Transit Subway Constr. Do., 170 
N.Y.S. 4, 102 Misc. 433. , 

20 C.J. p 801 note 36 [a]. 

6 . Tex.—Pillot V. City of Houston, 
Civ.App., 51 S,W,2d 794. 
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of improvements which are obsolete or suitable only 
for very limited uses compensation should be based 
on their income or rental value rather than on re¬ 
placement or reconstruction costs.® If the cost of 
reconstruction of a building* partially taken exceeds 
the value of the entire building, the award cannot 
exceed such value.^ 

» 

No allowance can be made for improvements on 
fixtures located on property of the condemning au¬ 
thority.® Accordingly allowances for improvements 
or fixtures constituting encroachments on city 
streets have been denied.® So abutting owners who 
do not own the fee in the street are not entitled to 
compensation for fences, stoops, and house fronts 
which are within the street line and are encroach¬ 
ments;^® nor can damages be awarded for struc¬ 
tures erected on land belonging to the city on the 
express condition that there shall be no liability in 
case of condemnation or for improvements made 
illegally.No damages can be awarded for struc¬ 
tures erected under a revocable license from the 
city,^® although the* rule is otherwise as to structures 
erected under an irrevocable license.^^ It has been 
held that the fact that the owner had no lawful 
franchise to make the improvement is no defense to 
a claim for compensation,^® 
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Where land taken for a street is subject to a pub¬ 
lic easement of right of way, compensation should 
not be made -to the owners' for buildings erected 
thereon,1® although the rule is otherwise where the 
land is subject only to private easements of right 
of way.i*^ It has been held that an abutting owner, 
even though he does not own the fee in the street, 
is entitled to compensation for the destruction or re¬ 
moval of a sidewalk appurtenant to the land con¬ 
demned and constructed by the consent or require¬ 
ment of the city.^® Where a private way taken for 
a street contains a sewer and drain in which abut¬ 
ting landowners have easements, only the “real val¬ 
ue” of such improvements and not their cost or val¬ 
ue to the condemning authority is to be considered, i® 

Where only the franchise of a company is taken, 
the owners may not be entitled to the value of im¬ 
provements and fixtures- within the rule.20 

A landowner may waive his right to have build¬ 
ings on the premises included in the value of the 
land taken and consent to retain the buildings as a 
chattel interest.®^ 

A life tenant is not entitled to recover the value 
of an improvement constructed by him.22 

(2) Time of Erection 

Generally a landowner Is npt entitled to compensation 


6. N.T.—In re Bellevue Hospital 
Psychopathic Pavilion Site In City 
of New York, 230 N.Y.S. 411, 132 
Misc. 774. 

Obsolete tenement hnlldiners 
N.Y.—In re Bellevue Hospital Psy¬ 
chopathic Pavilion Site in City of 
New York, 230 N.Y.S. 411, 132 Misc. 
774. 

Mannfa«tnrlnfir plants suitable only 
for Umlted nses 

N.Y.—^In re Bellevue Hospital Psy¬ 
chopathic Pavilion Site in City of 
New York, supra. 

7. Ill.—Chicago v. Lord, 115 N.B. 
403, 277 Ill. 236—-Chicago v. Lord, 
115 N.E. 397,' 276 Ill. 571. 

8. D.C.—^Potomac Electric Power Co. 
V. U. S., 85 P.2d 243, 66 App.D.C. 
77, certiorari denied 57 S.Ct. 27, 299 

U. S. 566, 81 L.Ed. 416. 

N.Y.—In re East River Drive, Bor¬ 
ough of Manhattan, City of New 
York, 289 N.Y.S. 433; 159 Misc. 741. 

9. D.C.—Potomac Electric Power Co. 

V. U. S., 85 P.2d 243, 66 App.D.C. 
77, certiorari denied 57 S.Ct. 27, 299 
U.S. 566, 81 L.Ed. 416. 

N.Y.—In re East River Drive, Bor¬ 
ough of Manhattan, City of New 
York, 289 N.Y.S. 433, 159 Misc. 741. 
On land reserved for street 
Where grant by city of land under 
water on water front reserved so 
much thereof as might be laid out 


for streets, no allowance could be 
made for buildings erected on beds 
of streets so reserved, regardless of 
whether streets were ever opened, or 
whether property owner believed he 
had right to erect buildings.—In re 
East River Drive, Borough of Man¬ 
hattan, City of New York,' supra. 

10. N.Y.—In re Hallett St., 135 N.Y. 
S. 823—In re Pearsall St., 135 N.Y. 
S. 763. 

11. N.Y.—In re New York, 85 N.E. 
1064, 193 N.Y. 117, reversing 109 
N.Y.S. 921, 125 App.Div. 393. 

12. Mass.—Joly v. City of Salem, 
177 N.B. 121, 276 Mass. 297. 

Structures illegally erected 
N.Y.—In re New York, 85 N.B. 1064, 
193 N.Y. 117, reversing 109 N.Y.S. 
921, 125 App.Div. 393. 

Tidewater flats illegally fllled 
Mass.—^Joly v. City of Salem, 177 
N.E. 121, 276 Mass. 297. 

13. N.Y.—In re New York, 85 N.E. 
1064, 193 N.Y. 117, reversing 109 
N.Y.S. 921, 125 App.Div. 393. 

20 C.J. p 801 note 38. 

14. N.Y.—^Matter of East River 
Piers Old No. 19 & 20, 102 N.Y.S. 
667, 117 App.Div. 563, reversing 100 
N.Y.S. 626, 50 Misc. 477—Matter of 
East River Pier 15, 88 N.Y.S. 906, 
95 App.Div. 501, affirmed 78 N.E. 
531, 185 N.Y. 607. 
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15. N.Y.—Matter of New York, 105 
N.Y.S. 750, 120 App.Div. 849, modi¬ 
fied on other grounds 83 N.E. 299, 
190 N.Y. 350, 16 L.R.A.,N.S., 335, 
13 Ann.Cas. 598. 

16. N.Y.—^Matter of Prospect St., 136 
N.Y.S. 1034, 77 Misc. 254. 

17. N.Y.—Matter of Summit Ave., 
82 N.Y.S. 1027, 84 App.Div. 456. 

20 C.J. p 801 note 45. 

18. Tex.—San Antonio v. Fike, Civ. 
App., 211 S.W. 639. 

20 C.J. p 802 note 46. 

19. Mass.—Beals v. Inhabitants of 
Brookline, 139 N.E. 492, 245 Mass. 
20 . 

Outstanding easements equivalent to 
one taken 

The “real value*' of the condemned 
land, as that term is used in the text, 
is much less when there are out¬ 
standing easements in abutting own¬ 
ers substantially equivalent to the 
easement taken by the condemning 
authority.—Beals v. Inhabitants of 
Brookline, supra. 

20 . Mass.—Central Bridge Corp. v. 
Lowell, 15 Gray 106. 

20 C.J. p 802 note 47. 

21 . N.Y.—Schuchardt v. New York, 
53 N.Y. 202, affirming 62 Barb. 671. 

22 . Mass.—Williams v. Common¬ 
wealth, 47 N.E. 115, 168 Mass. 3^4. 
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for improvements erected on land subsequent to its ap¬ 
propriation for a public use. 

While one may in good faith purchase or im¬ 
prove land regardless of any probability of a sub¬ 
sequent appropriation for public purposes,no com¬ 
pensation can be recovered for improvements placed 
on the land for the sole purpose of enhancing the 
damages to be recovered on a subsequent condem- 
nation.24 Generally speaking, a landowner is not 
entitled to compensation for improvements placed 
on land after it is appropriated to a public use, but 
the particular point of time at which the land may 
be said to be appropriated-within this rule varies in 
the different jurisdictions.^s If an improvement is 
commenced before the institution of condemnation 
proceedings, the owner is entitled to compensation 
therefor, although it is not completed until after- 
ward.26 Improvements made on land subsequent to, 
and in reliance on, decision of public authorities not 
to condemn such land may be recovered on its sub¬ 
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sequent condemnation.^^ 

Consiitidionality of statutes. Particular statutes 
denying compensation for improvements erected 
subsequent to a specified point of time have been 
held unconstitutional,28 although other statutes have 
been upheld.28 

(3) Removal 

In the absence of statute or agreement to the con¬ 
trary the cost of removing improvements and fixtures 
from condemned land cannot be considered as an element 
of damage. 

The necessity for considering the value of build¬ 
ings or other improvements and fixtures in deter¬ 
mining a landowner’s compensation, see supra sub¬ 
division a (1) of this section, cannot, in the absence 
of statute or agreement, be obviated by an offer of 
the condemnor to pay for the land without such 
improvements coupled with a proposal that the own¬ 
er remove them from the premises,^^ and this is so 
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23. Ariz.—Showalter v. State ex rel. 
Sullivan, 63 P.2d 189, 191, 48 Ariz. 
523, citing* Corpus Juris. 

Pa.—^W^estmoreland Chemical & ColcV 
Co. V. Public Service Commission of 
Pennsylvania, 142 A. 867, 293 Pa. 
326, followed in 144 A. 412, 293 Pa, 
333. followingr 144 A. 407, 294 Pa. 
451. 

20 C.jr. p 802 note 51. 

24. XJ.S.—^Arkansas & O. R. Co. v. 
St Louis & S. P. R. Co., C.C.Ark., 
103 F. 747. 

20 C.J. p 802 note 52. 

25. Wash.—^Ham, Tearsley & Ryrie 
V. Northern Pac. Ry, Co., 181 P. 
898, 107 Wash. 378. 

20 C.J. p 802 notes 53, 54. 

In. Arizona the owner of land tak¬ 
en for a public use may recover the 
value of improvements made subse¬ 
quent to notice of a proposal to make 
a public improvement which would 
result in the taking of such land.— 
Showalter v. State ex rel. Sullivan, 
63 P.2d 189, 48 Ariz. 623. 
lb. Oxegon 

(1) Landowners erecting building 
in good faith and not for purpose 
of enhancing damages, after notice of 
passage of resolution declaring city’s 
intention to take land for street pur¬ 
poses, but before passage of ordi¬ 
nance authorizing appropriation, are 
entitled to compensation for improve¬ 
ments made.—^Keane v. City of Port¬ 
land, 235 P. 677, 115 Or. 1. 

(2) The owner of a building ap¬ 
pealing from an award of damages 
to his property caused by the widen¬ 
ing of a street may recover for im¬ 
provements made by him on his 
building , between the dates of the 
making and of the adoption of the 
report of the viewers, if such im¬ 


provements are taken for the public 
use.—Portland v. Lee Sam, 7 Or. 397 
Zu Fenusylvania 

(1) Plotting of street on municipal 
plan is merely inchoate taking of 
property, and owner thereof cannot, 
prior to actual physical taking of 
such land, recover for improvements 
made thereon subsequent to such 
plotting.—Scattergood v. Commis¬ 
sioners of Lower Merlon Tp., Mont¬ 
gomery County, 167 A. 40, 311 Pa. 
490. 

(2) A landowner who makes Im¬ 
provements on his land after notice 
of a proposal that such land is to be 
taken for a public use has been held 
to do so at his peril, not being en¬ 
titled to compensation for such Im¬ 
provements when such land is there¬ 
after so taken.—^Donahue v. Punxsu- 
tawney Borough, 148 A. 41, 298 Pa.. 
77. 

(3) On the other hand it has been j 
held that a landowner is not to be de¬ 
prived of compensation for injury to 
a building by a change of grade in a 
street, notwithstanding such building 
is erected subsequent to the adoption 
of a proposal for such change where 
it was not in immediate prospect and 
there was no definite time fixed for 
making such change.—^Westmoreland 
Chemical & Color Co. v. Public Serv¬ 
ice Commission of Pennsylvania, 142 
A. 867, 293 Pa. 326, followed in 144 
A. 412, 293 Pa. 333, following 144 A. 
407, 294 Pa. 451. 

(4) Compensation cannot be recov¬ 
ered for improvements made on the 
location of a street after the ap¬ 
proval of the plan.—In re Forbes St., 
70 Pa. 125. 

(5) After constructive appropria¬ 
tion of land by a joint resolution of 
city councils authorizing the mayor 
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to proceed to take possession of pri¬ 
vate land for park purposes, the own¬ 
er proceeds with improvements on 
the land at‘his peril.—^Meadville v. 
Roudebush, 20 Pa.Dist. 602. 

(6) Where land was taken by a 
railroad company, a bond filed to se¬ 
cure the payment of its value, an ap¬ 
praisement made, and afterward all 
the proceedings except the bond were 
set aside by the court, and the owner 
built houses on the property, the 
company, on subsequently taking it, 
need not pay for the improvements. 
—Shick V. Pennsylvania R. Co., 1 
Pearson 262. 

(7) Where, after the act of April 

7, 1905, permitting Washington's 

headquarters at Valley Forge to be 
included within a park to be estab¬ 
lished, property adjacent was pur¬ 
chased, considerable improvements 
being made, and thereafter the park 
commissioners included the land 
within the park, it was held that 
plaintiff could recover the value of 
the land and improvements at the 
time he was notified of the taking.— 
Rowan v. Commonwealth, 104 A. 602,. 
261 Pa. 88. 

26. N.T.—In re Wall St., 17 Barb. 
617. 

20 C.J. p 803 note 55. 

27- N.T.—Sparkill Realty Corpora¬ 
tion V. State, 266 N.T.S. 72, 238 
App.Div. 656, reversing 266 N.T.S. 
67, 148 Misc. 626, €30. 

28. Md.—^Moale v. Baltimore, 6 Md. 
314, 61 Am.D. 276. 

20 C.J. p 802 note 54 [j]. 

29. Pa.—Bush V. McKeesport, 30 A. 
1023, 16$ Pa. 67. 

20 C.J. p 802 note 54 [J] (2). 

30. N.C.—City of Goldsboro v. 
Holmes, 104 S.E. 140, 180 N.C. 99.. 
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notwithstanding the owner of the condemned land 
has adjacent land to which such improvements 
might be moved.So the removal of improve¬ 
ments from the land on which they are found to 
other land of the same owner over his protest can¬ 
not excuse the liability of the appropriator to pay 
for such improvements 2 nor may a deduction 
from the amount to be paid to the owner of con¬ 
demned land with fixtures be made on the theory 
that such owner might remove such fixtures,23 par¬ 
ticularly where he has not agreed to such remov- 
al24 Qj- where the condemnor has not given its con¬ 
sent to such removal.36 

The owner of land actually taken in the exercise 
of the power of eminent domain has no right to re¬ 
move permanent improvements thereon,3 6 in the 
absence of statute^? or agreement38 to the con¬ 


trary; nor is the condemnor required to move im¬ 
provements found on condemned land.33 Accord¬ 
ingly the cost of removing the improvements is not 
usually regarded as an element of damage,^® unless 
a provision to the contrary effect is contained in a 
statute^i or an agreement entered into by the par- 
ties,^2 although there is authority to the contrary,^3 
and in accordance therewith the cost of removing 
improvements may be considered in determining 
damage to the part of the tract not taken.^^ At all 
events the cost of removing improvements from 
condemned land may be considered as an element 
in determining the market value of such land as dis¬ 
tinguished from damages.45 The expense of mov¬ 
ing a portable building placed within the limits of 
a proposed street after the filing of a map is not 
an element of compensation,^® and under statute 
an owner of land who erects a building within the 


31. N.C.—City of Goldsboro v. 
Holmes, supra. 

32. Tex.—State v. Miller, Civ.App., 
92 S.W.2d 1073. 

33. Ill.—Department of Public 
Works and Buildings v. McBride, 
170 N.R 295. 338 Ill. 347. 

N.Y.—In re Williams, 195 N.T.S. 82, 
202 App.Div. 783. 

34 . Ill.—^Department of Public 
Works and Buildings v. McBride, 
170 N.B. 295, 338 Ill. 347. 

N.Y.—In re Williams, 195 N.Y.S. 82, 
202 App.Div. 783. 

35. Mo.—City of St. Louis v. Koch, 
76 S.W.2d 398. 

N.Y.—In re Williams, 195 N.T.S. 82, 
202 App.Div. 783. 

36. Mo.—City of St. Louis v. Koch, 
76 S.W.2d 398. 

N.Y.—In re Williams, 195 N.Y.S. 82, 
202 App.Div. 783. 

20 C.J. p 803 note 56. 

37. Ohio.—Covington & Cincinnati 
Bridge Co. v. Devoto, 8 Ohio S. 
& C.P. 640, 5 Ohio N.P. 330. 

20 C.J. p 803 note 57. 

38. Mo.—City of St. Louis v. Koch, 
76 S.W.2d 398—State ex rel. State 
Highway Commission of Missouri 

V. Haid, 59 S.W.2d 1057, 332 Mo. 
606, quashing certiorari State ex 
rel. State Highway Commission of 
Missouri V. Caruthers, App., 51 S. 

W. 2d 126—Kansas City v. Morse, 
16 S.W. 893, 105 Mo. 510. 

39. Pa.—Jordan v. Clearfield County, 
164 A. 98, 107 Pa.Super. 441. 

48. Ill.—^Department of Public 
Works and Buildings v. McBride, 
170 N.B. 295, 338 Ill. 347. 

Pa.—^Petition of Butler Water Co., 
13 A.2d 72, 338 Pa. 282—Jordan 
V. Clearfield County, 164 A. 98, 107 
Pa.Super. 441. 

20 C.J. p 803 note 59. 

Dilapidated honse 

of moving dilapidated house. 


unfit for dwelling purposes, is not 
proper element of damage.—^Applica¬ 
tion of Board of Sup'rs of Chenango 
County for Appointment of Com’rs 
of Appraisal in Condemnation Pro¬ 
ceeding. 261 N.Y.S. 76, 145 Misc. 353. 
House not on right of way 
The cost of removing a house not 
located on the right of way is too 
remote to be considered as an ele¬ 
ment of damage especially where it 
does not appear how far or where 
such house would be moved.—Coos 
Bay Logging Co. v. Barclay, 79 P.2d 
672, 159 Or. 272. 

41. Me.—^Pord v. Lincoln County 
Comrs., 64 Me. 408. 

Wash.—Tacoma v. Bonnell, 109 P. 60, 
58 Wash. 593. 

Constitutionality of statute 
Wash.—Tacoma v. Bonnell, 109 P. 60, 
58 Wash. 593. 594. 

20 C.J. p 803 note 60 [a]. 

42. Mo.—State ex rel. State High¬ 
way Commission of Missouri v. 
Haid, 59 S.W.2d 1057, 332 Mo. 606. 
quashing certiorari State ex rel. 
State Highway Commission of Mis¬ 
souri V. Caruthers,' App., 51 S.W.2d 
126. 

20 C.J. P 803 note 61. 

Agreement reserving fixtures 

Where agreement of parties re¬ 
serves fixtures on condemned strip 
to condemnee, who removes them, 
cost of such removal is governed 
by agreement, express or implied, 
not by law governing assessment of 
damages in condemnation.—State ex 
rel. State Highway Commission of 
Missouri v. Haid, supra. 

Promise by condemnor to pay expense 
Notwithstanding the promise of 
condemnor to pay expenses incurred 
by the owner in removing a building 
from the land taken, it has been held 
that such expenses cannot be allowed. 
—Sherwood v. St. Paul & C. R. Co., 

21 Minn. 122. 


43. Kan.—Cities Service Gas Co. v. 
Riverside Drainage Dist., 20 P.2d 
520, 137 Kan. 410. 

Ky.—Commonwealth v. Ball, 55 S.W. 

2d 413, 246 Ky. 584. 

Okl.—Oil Fields & S. P. Ry. Co. v. 
Treese Cotton Co., 187 P. 201, 78 
Okl. 25. 

Tex.—State v. Carpenter, 89 S.W.2d 
979, 126 Tex. 60,4, denying rehear¬ 
ing 89 S.W.2d 194, 126 Tex. 604, re¬ 
versing, Civ.App., 55 S.W.2d 219— 
State V. Lowrie, Civ.App., 56 S. 
W.2d 676—Port Worth & D. S. 
P. Ry. Co. V. Judd, Civ.App., 4 S. 
W.2d 1032, error dismissed—City 
of San Antonio v. Pike, Civ.App., 
224 S.W. 911. 

20 C.J. p 803 note 62. 

Bemoval of busiuess fixtures by 
landowner 

In determining condemnation award 
to owner of land and drug store 
building from which trade fixtures 
would be required to be removed, it 
was held in a particular case that 
the proper measure of damages was 
the value of the land as enhanced by 
the fixtures, less the value of the 
fixtures in view of the necessity of 
severing them, and, since the value 
of the fixtures as severed would be 
decreased to the extent of cost of 
detaching and reattaching them else¬ 
where, damages for cost of removal 
were properly awarded.—In re Grati¬ 
ot Ave., City of Detroit. 293 N.W. 
755, 294 Mich. 569. 

44- Ky.—Commonwealth v. Ball, 55 
S.W.2d 413, 246 Ky. 684. 

Tex.—State v. Lowrie, Civ.App., 56 
S.W.2d 676—City of San Antonio 
V. Pike, Civ.App., 224 S.W. 911. 

45. Pa.—^Petition of Butler Water 
Co., 13 A.2d 72. 338 Pa. 282. 

46. Md.—Whiteley v. Baltimore, 77 
A. 882, 113 Md. 541. 
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lines of a proposed highway after notice thereof is 
not entitled to recover as damages the cost of re¬ 
moving such structure.^ It has been held, howev¬ 
er, that in assessing damages caused by the opening 
of a highway, it was proper for the jury to con¬ 
sider the cost of moving to the line of the proposed 
road a fence standing in the center thereof, but not 
the value of the material in the fenced® Where, 
after commencement of condemnation proceedings, 
a house is moved to the land in bad faith, and for 
the purpose of increasing the damages, the cost of 
such moving cannot be recovered by the owner.^9 
On condemnation proceedings for widening of a 
highway the owners of abutting property are not 
entitled to recover the cost of moving from a por¬ 
tion of the old right of way which they have been 
using with permission of highway authorities 
nor may an abutting owner on a street be permitted 
to recover the cost of removing buildings which en¬ 
croach on the street,51 although there exists au- 

47. Pa.—^Donahue v. Punxsutawney 
Borough, 148 A. 41, 298 Pa. 77. 

Validity of ordinance constituting 
notice 

Owner efi'ecting garage, after notice 
that borough proposed to appropriate 
portion of land for highway purpos¬ 
es, cannot, under the text rule, be 
compensated for cost of removing 
such improvement irrespective of va¬ 
lidity of ordinance constituting such 
notice.—Donahue v. Punxsutawney 
Borough, supra. 

48fc Ind.—^Hire v. Kniseley, 29 N.E. 

1132, 130 Ind. 295. 

49. N.T.—^Matter of Parkway, 135 
N.T.S. 65, 150 App.Div. 482. 

Question of good or bad faith disre¬ 
garded 

In particular cases it has been held 
that, irrespective of the question of 
good or bad faith, if a building 
moved to the land after the com¬ 
mencement of condemnation proceed¬ 
ings by a city, but before the city 
had acquired title to the land, could 
be moved back on the lot so as to 
avoid its destruction, the cost of 
moving and installing it was an ele¬ 
ment to be considered in assessing 
damages.—^Matter of Baychester Ave., 

105 N.T.S. 241, 120 App.Div. 393— 

Matter of Briggs Ave., 102 N.T.S. 

1102, 118 App.Div. 224. 

50b Mo.—State ex rel. State High- 
*way Commission v. Bailey, 115 S. 

W.2d 17, 234 Mo.App. 168, 

51. N.T.—^People v. Gloversville 
Common Council, 112 N.T.S. 387, 

128 App.Div. 44. 

Pa.—^Leach v. Philadelphia, H. & P. 

R. Co., 102 A. 174, 258 Pa. 518. 

52. Conn.—^McGrath v. City of Wa- 
‘ terbury, 149 A. 783, 111 Conn. 237. 

53. Mo.—St Louis, I. M. & S. B. 


thority to the effect that, where compliance with 
an ordinance requires that an owner of abutting 
property remove part of a structure, such as a bay 
window which encroaches on a street after it is 
widened, such owner is entitled to recover the costs 
of such removal.52 Where buildings are removed 
to other land of the owner at the expense of the 
appropriator, the compensation recoverable by the 
owner of the land taken is not the value of the 
buildings but the damage, if any, caused by the re¬ 
moval.®^ 

b. Improvements and Fixtures on Leased Prem¬ 
ises 

A tenant whose leasehold Interest is taken may be 
entitled to compensation for injury to, or destruction of, 
improvements or fixtures on the leased premises. 

A tenant whose leasehold interest is taken is usu¬ 
ally entitled Jto compensation for his fixtures and 
the improvements made by him during the term, if 
the lease gives him the right to remove them,54 or 

777, 142 App.Div. 680—In re East 
River Drive, Borough of Manhattan, 
City of New Tork, 289 N.T.S. 433, 159 
Misc. 741—In re Triborough Bridge 
Approach City of New Tork, 288 N. 
T.S. 697, 159 Misc. 617—In re Block 
Bounded by Ave. A, etc., 122 N.T.S. 
321, 66 Misc. 488. 

(2) The rule tending to favor the 
claim of the tenant that particular 
articles be considered personal chat¬ 
tels rather than part of the realty 
where the relation of landlord and 
tenant exists, see the C.J.S. title Fix¬ 
tures § 34, also 26 C.J. p 695 note 21. 
does not, however, apply to condem¬ 
nation cases.—City of Los Angeles v. 
Klinker, 25 P.2d 826, 219 Cal. 198, 
90 A.L.R. 148. 

(3) Accordingly it has been held 
that the verdict in such cases should 
be for the entire amount of damages 
to the land and improvements, includ¬ 
ing trade fixtures of a lessee, the 
damages to the lessor and lessee be¬ 
ing respectively apportioned.—Cor- 
nell-Andrews Smelting Co. v. Boston 
& P. R. Corporation, 95 N.E. 887, 209 
Mass. 298. 

(4) On the other hand, it has been 
held that a separate award in favor 
of a tenant for his improvements 
and fixtures is proper.—In re Water 
Front on North River in City of New 
Tork,' 219 N.T.S. 353, 219 App.Div. 
27. 

(5) Air compressors, washing 
equipment, lockers, and partitions in 
garage building on condemned land 
have been held to be trade fixtures 
for which tenant was entitled to dam¬ 
ages.—In re Triborough Bridge Ap¬ 
proach, City of New Tork, 288 N.T.S. 
697, 159 Misc. 617. 

(6) Owner of land in condemna¬ 
tion proceeding is not entitled to 


Co. V. Pfau, 111 S.W. 10. 212 Mo. 
398. 

54. Cal.—People v. Ganahl Lumber 
Co., 75 P.2d 1067, 10 Cal.2d 501. 
N.T.—In re Water Front on North 
River in City of New Tork, 219 N. 
T.S. 353, 219 App.Div. 27—Living¬ 
ston V. Sulzer, 19 Hun 375. 

20 C.J. p 804 note 69. 

Xkaase tenuinatlng on condemnation 
A provision in the lease that it 
shall come to an end when possession 
of the leased premises is taken for a 
public purpose does not alter the text 
rule.—In re Allen St. and First Ave., 
Borough of Manhattan, City of New 
Tork, 176 N.E. 377, 256 N.T. 236, af¬ 
firming In re City of New Tork Wid¬ 
ening of Allen St., 243 N.T.S. 922, 
229 App.Div. 851. 

Plant adding nothing to value of land 
Where a valuable plant erected by 
a tenant Is destroyed on condemna¬ 
tion of land, the value of such plant 
must be awarded to the tenant not¬ 
withstanding such plant added noth¬ 
ing to the value of such land.—In re 
Water Front on North River in City 
of New Tork, 219 N.T.S. 353, 219 
App.Div. 27. 

Tenant at will 

Mass.—Emerson v. Somerville, 44 N. 

E. 110, 166 Mass. 115. 

20 C.J. p 804 note 69. 

Trade fixtures 

(1) A tenant is entitled to pay¬ 
ment for his trade fixtures on con¬ 
demned land.—^In re Allen St. and 
First Ave., Borough of Manhattan, 
City of New Tork, 176 N.E. 377, 
256 N.T. 236, aflBlrming In re City 
of New Tork Widening of Allen 
St., 243 N.T.S. 922, 229 App.Div. 
851—In re City of New Tork (Wool- 
hiser), 293 N.T.S. 850, 250 App.Div. 
197—Matter of Willcox, 127 N.T.S. 
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if the lessor is to pay him for them;55 otherwise 
not.56 According to one line of authority a tenant 
is entitled to compensation in condemnation pro¬ 
ceedings for such fixtures as would have become 
part of the real estate if they had been installed 
permanently by the owner of the fee,57 but not for 
goods which would not, in the absence of an agree¬ 
ment that their original character be retained, be¬ 
come part of the realty notwithstanding they are 
affixed thereto by the tenant.58 Under this view 
the mere fact that the articles of a tenant are at¬ 
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tached to the floor does not render them fixtures 
so as to entitle him to compensation on condemna¬ 
tion of the leased premises,®^ and such articles as 
equipment and machinery of a tenant are ordinarily 
to be deemed personalty rather than realty except 
where installed in such manner that removal will 
result in material injury to such articles or the 
realty, or where the building in which such articles 
are placed was specially designed to house them, 
or where there is other evidence that their instal¬ 
lation was of a permanent nature.®^ No allowance 


award for value of trade fixtures 
left on property by tenant, where 
such fixtures did not increase value 
of realty.—In re East River Drive, 
Borough of Manhattan, City of New 
Tork. 289 N.T.S. 433, 159 Misc. 741. 

55. N.T.—Livingston v. Sulzer, 19 
Hun 375. 

20 C.J. p 804 note 70. 

56. N.Y.—In re Triborough Bridge, 
City of New Tork, 293 N.T.S. 223, 
249 App.Div. 579, affirmed in re 
Acquiring Title by City of New 
Tork to Certain Lands as a Site 
for Triborough Bridge, 10 N.E.2d 
561, 274 N.T. 581. 

20 C.J. p 804 note 71. 

Reserved right or power to remove 
or sell 

(1) No allowance need be made 
for improvements or fixtures made or 
erected by tenant under a reserved 
right or power to remove or sell them 
at any time.' 

U.S.—^TJ, S. V. Sixty-Two Parcels of 
Land Situate in New Castle County, 
D.C.Del., 24 P.Supp. 882. 

Va.—Charles v. Big Sandy & C. R. 
Co., i29 S.E. 384, 142 Va. 512. 

(2) The rule stated is particularly 
applicable as regards structures 
erected by tenants who are given 
ample time to remove such struc¬ 
tures from the condemned site but 
fail to avail themselves of such 
opportunity.—^U. S. v. Sixty-Two Par¬ 
cels of Land Situate in New Castle 
County, supra. 

(3) In a particular case it was held 
that a lease provision authorizing 
tenant's removal of buildings did not, 
in condemnation proceeding, inure 
to benefit of government as con¬ 
demnor, nor excuse it from .paying 
for such structures.—^U. S. v. .Sea- 
gren, 50 F.2d 333, 60 App.D.C. 183, 
75 A.L.R. 1491. 

Zhiprovements reverting to lessor 
(1) Where the lease provides that 
at its expiration the improvements 
all belong to the landlord, the meas¬ 
ure of the tenant's compensation is 
held to be the present value of the 
leasehold estate,-subject to the rent, 
without including the value of such 
improvements.—Corrigan v. Chicago, 
33 N.E. 746, 144 Dl. 537, 21 L.R.A. 
212 . 


[ (2) Tenant was not entitled to 

award from condemnor of leased 
building for sprinkler system in¬ 
stalled by tenant “as part of rent,'' 
in accordance with agreement in 
lease, and this notwithstanding such 
system was firmly attached to build¬ 
ing and not readily removable, where 
lease did not give tenant right to 
remove sprinkler system at its ter¬ 
mination and court must have consid¬ 
ered sprinkler system in determining 
damage suffered by landlord.—In re 
Triborough Bridge, City of New Tork, 
293 N.T.S. 223, 249 App.Div. 579, af¬ 
firmed In re Acquiring Title by City 
of New Tork to Certain Lands as a 
Site for Triborough Bridge, 10 N.E. 
2d 661, 274 N.T. 581. 

(3) A tenant was, likewise, not 
entitled to compensation for articles 
installed under lease provision to re¬ 
model the leased premises to conform 
to city and state rules and regula¬ 
tions, to make all repairs, and that 
all articles, repairs, additions, and 
improvements were to become part 
of the realty and remain on the 
premises on termination of the lease; 
so a tenant was held not entitled to 
award from condemnor of leased 
building for iron shutters, fire alarm 
boxes, heating plant, oil burner, toi¬ 
lets, partitions, fireproof stair inclo- 
.sures, and automatic gates for ele¬ 
vators, annexed to building by ten¬ 
ant at its own expense.—In re Tri- 
borough Bridge, City of New Tork, 
supra. 

(4) In a particular case, however, 
it was held that, notwithstanding im¬ 
provements made by the tenant on 
leased premises were to revert to the 
lessor on termination of the lease, 
the tenant was entitled to compensa¬ 
tion to the extent that such im¬ 
provements enhanced the market val¬ 
ue of the lease over and above the 
obligations of the lease.—Carlock v. 
U. S.» 63 P.2d 926i 60 App.D.C. 314. 

57- N.T.—In re Whitlock Avenue in 
City of New Tork, 16 N.E.2d 281, 
278 N.T. 276, reversing 1 N.T.S.2d 
655, 253 App.Div. 719, reargument 
■denied In re Opening and Extending 
Whitlock Avenue, Borough of 
Bronx, City of New Tork) 2 N.T.S* 

I 2d 1010, 253 App.Div. 810, and re¬ 
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argument denied In re Whitlock 
Avenue in Borough of Bronx, City 
of New Tork, 17 N.E.2d 135, 278 
N.T. 714—In re City of New Tork 
(Woolhiser) 293 N.T.S. 850, 260 
App.Div. 197—In re Triborough 
Bridge, City of New Tork, 293 N.T. 
S. 223, 249 App.Div. 579, affirmed 
In re Acquiring Title by City of 
New Tork to Certain Lands as a 
Site for Triborough Bridge, 10 N. 
B.2d 561, 274 N.Y. 581. 

58. N.T.—In re Triborough Bridge, 
City of New Tork, supra. 

59. N.T.—In re Whitlock Avenue in 
City of New York, 16 N.B.2d 281, 
278 N.T. 276, reversing 1 N.Y.S.2d 
655, 253 App.Div. 719, reargument 
denied In re Opening and Extend¬ 
ing Whitlock Avenue, Borough of 
Bronx, City of New York, 2 N.T.S. 
2d 1010, 253 App.Div. 810, and rear¬ 
gument denied In re Whitlock 
Avenue in Borough of Bronx, City 
of New York, 17 N.E.2d 135, 278 
N.Y. 714. 

60. N.T.—In re Whitlock Avenue in 
City of New, Tork, supra. 

Manufacture of silk ribbon 

In condemnation proceeding tenant 
in condemned building was not en¬ 
titled to an award for machines used 
in manufacture of silk ribbon, includ¬ 
ing motor and winding, warping and 
quilling machines, being merely per¬ 
sonalty within the text rule, where 
all machines were readily removable 
and could be used elsewhere, and 
there was no evidence of permanent 
affixation.—In re Whitlock Avenue in 
City of New Tork, supra. 

Commercial laundry equipment 

Laundry company's articles, such 
as steel lockers, cabinets, trucks, 
racks, tables, sewing machines, and 
the like, which were not attached to 
the realty, and articles which were 
bolted to the fioor merely to main¬ 
tain their stability, such as ironers, 
sorting tables, washers, extractors 
and similar machinery, were not real¬ 
ty within the text rule, and compen¬ 
sation could not be awarded there¬ 
for in condemnation proceeding, not¬ 
withstanding some machines had 
steam and water connections which 
could be readily removed.—In re 
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is to be made in favor of a tenant for his chattels 
which have not become a part of the leased prem¬ 
ises taken because not permanently annexed there- 
to,5i nor for articles which have lost their charac¬ 
ter either as personalty or fixtures and have be¬ 
come part of the realty as to which the owner 
thereof is entitled to compensation.^^ If the build¬ 
ings on the premises are taken or injured the ten¬ 
ant is entitled to compensation,although after an 
award in favor of the landlord and tenant for their 
respective interests in condemned land according to 
lease provisions the tenant is not entitled to addi¬ 
tional damages for loss of rents or profits arising 
out of a subletting.®^ A lessee is entitled to recover 
the cost of removing to another part of the prem¬ 
ises buildings erected by him for his own use and 
benefit.®^ A tenant who goes into possession un¬ 
der a lease executed after condemnation proceed¬ 
ings are begun is not entitled to reimbursement for 
expenses incurred in removing his improvements.®® 

Estoppel. A tenant may by his conduct estop him¬ 
self from asserting that property, on leased prem¬ 
ises which are condemned, is realty and should be 
compensated for as such.®^ 

c. Improvements by Taker 

The common-faw doctrine whereby structures erected 
by tort-feasors become part of the land does not apply to 
improvements by dne who subsequently takes for a public 
use the land on which such Improvements are located. 

Where a corporation invested with the power of 


eminent domain enters on land without the consent 
of the owner, express or implied, and places im¬ 
provements thereon, and subsequently institutes pro¬ 
ceedings to condemn the same land, the common-law 
rule that a structure erected by a tort-feasor be¬ 
comes a part of the land, see the C.J.S. title Fix¬ 
tures § 25, also 26 CJ. p 672 note 65, does not, usu¬ 
ally, apply, and the owner is not entitled to the vah 
ue of the improvements thus erected,®® although 
there are a few decisions to the contrary;®® and 
it is held that the common-law doctrine applies so 
as to entitle the owner of land to compensation for 
fixtures erected on an entry constituting a willful 
trespass with-force and without any intention of 
paying just compensation.*^® The rule that the 
landowner is not entitled to compensation for im¬ 
provements previously erected applies to improve¬ 
ments made pursuant to a condemnation instituted 
under a statute subsequently declared unconstitu- 
tional.*^! The rule is different where the subse¬ 
quent condemnation proceedings are instituted by 
another and different corporation,*^® unless the lat¬ 
ter has succeeded to the rights of the former.^® 
Where a company enters and erects improvements 
pending condemnation proceedings which are sub¬ 
sequently abandoned,*^^ or where it has no positive 
knowledge as to the ownership of the land, and 
enters on it with'the intention of subsequently in¬ 
stituting condemnation proceedings,^® or of subse¬ 
quently purchasing the land,7® or where it erects a 
building on the lot on the assumption that it is en- 


Whitlock Avenue in City of New 
Tork, supra. 

61. U.S.—^U. S. V. Four Parcels of 
Land in City of New York, D.C. 
N.T., 20 F.Supp. 306. 

Articles ordinarily used in printings 
business' 

N.T.—In re City of New York (Wool- 
hiser), 293 N.Y.S. 850, 250 App.DIv. 
197. 

62. N.Y.—In re City of New York 
(Woolhiser), supra. 

Liglitlng outlets and power circuits 
N.Y.—In re City of New York (Wool- 
hiser), supra. 

63. Md.—Gluck V. Baltimore, 32 A. 
515, 81 Md. 315, 48 Ajn.S.R. 515. 

20 C.J. p 804 note 72. 

6db N.Y.—^In re Broadway Widening, 
63 Barb. 572. 

65. Wash.—Seattle & M. R. Co. v. 
Scheike, 29 P. 217, 30 P. 503, 3 
Wash. 625. 

Cost of removing fixtures and per¬ 
sonal property generally see supra 
§ 165. 

66. Ill.—Chicago, E. & L. S. R. Co. 
V. Catholic Bishop, 10 N,R 372, 119 
111. 525. 

67. N.Y.—^In re Trihorough Bridge 


[ Approach, City of New York, 288 
N.Y.S. 697, 159 Misc. 617. 
Szercising dominion over property 
Tenant’s exercise of dominion over 
machinery on property taken in con¬ 
demnation proceeding has been held 
to constitute election to treat machin¬ 
ery as personalty, and to estop him 
as against condemning power from 
asserting claim that it was realty 
and receiving compensation therefor. 
—In re Trihorough Bridge Approach, 
City of New York, supra. 

68. Ark.—^Patterson Orchard Co. v. 
Southwest Arkansas Utilities Cor¬ 
poration, 18 S.W.2d 1028, 179 Ark. 
1029, 65 A.L.R. 1446. 

La.—Ouachita Parish School Board 
V. Clark, 1 So.2d 54, 197 La. 131. 
20 C.J. p 804 note 75. 

Federal statute 

A federal statute relating to the 
taking of land for the use of the 
United States has been upheld not¬ 
withstanding a proviso that no com¬ 
pensation be paid for improvements 
made on such land, or in the vicinity 
thereof, by the United States.—Old 
Dominion Land Co. v. U. S., Va., 46 
S.Ct. 39, 269 U.S. 55, 70 L.Ed. 162, 
affirming, C.C.A., 296 F. 20. | 
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66. Va.—Charles v. Big Sandy & C. 

R. Co., 129 S.E. 384, 142 Va, 512. 

20 C.J. p 805 note 76. 

7(K Cal.—^U. S. V. Monterey County 
Land. 47 Cal. 515. 

Federal government as condemnor 
has been required to pay for build¬ 
ings under the text rule.—U. S. v. 
Monterey County Land, supra, 

71. Okl.—^Aldridge v. Stillwater Bd. 
of Education, 82 P. 827, 16 Okl. 354. 

20 C.J. p 805 note 77. 

72. Ill.—^De Buol V. Freeport & M. 
R Co., Ill Ill. 499. 

N.J.—Trimmer v. Pennsylvania, P. 
& B. R. Co.. 25 A. 932, 55 N.J.Law 
46. . 

73. Cal.—San Francisco, & N. P. R. 
Co. V. Taylor, 24 P. 1027, 86 Cal. 
246. 

20 C.J. p 805 note 79. 

74u Cal.—California Pac. R. Co. v. 
Armstrong, 46 Cal. 85. 

75. Cal.—^Albion River R. Co. v. 
Hesser, 24 P. 288, 84 Cal. 435. 

Utah.—Chase v. Jemmett, 30 P. 767, 
8 Utah 231, 16 L.R.A. 806. 

76. Pa.—^Justice v. Nesquehoning 
Valley R. Co., 87 Pa. 28. 

20 C.J. p 805 note 82. 
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titled to possession,77 the owner is not entitled, in 
proceedings for condemnation afterward com¬ 
menced, to an award for the value of the improve¬ 
ments so constructed. With stronger reason the 
landowner is not entitled to the value of such im¬ 
provements, if the company enters on his land with 
his express or implied consent ;78 and, where one, 
who subsequently proceeds to condemn land, enters 
with the consent of a person in possession claim¬ 
ing under color of title, one who afterward shows 
himself to be the paramount owner is not entitled 
to recover the value of the improvements placed on 
the land by such taker.7d 

§ 176. -Interest as Element, and Dam¬ 

ages for Delay in Pajrment of Com¬ 
pensation 


a. In general 

b. Time for which recoverable 

a. In General 

Where payment of compensation does not accompany 
the taking of property for public use, the owner of the 
property ordinarily is entitled to an additional sum to 
compensate for the delay, awarded as interest or as dam¬ 
ages for delay. 

Where payment of compensation does not accom¬ 
pany the taking of property for public use but is 
postponed to a later date, the owner of the property 
ordinarily is entitled to the award of an additional 
sum which will compensate for the delay,or which 
will, in other words, produce the full equivalent of 
the value of the property paid contemporaneously 
with the taking.Si According to the weight of au¬ 
thority, the owner is in such circumstances entitled 
to interest,82 or, what is similar, to damages in the 


77. Tenn.—Southern R. Co. v. Pou- 
der, 208 S.W. 332, 141 Tenn. 197. 

78 . N.T.—New York, O. & W. R. 
Co. V. Livingston, 144 N.E. 589, 238 
N.Y. 300, 34 A.L.R. 1078, modify¬ 
ing 201 N.Y.S. 629, 206 App.Div. 
589, affirming 198 N.Y.S. 683, 120 
Misc. 146. 

20 C.J. p 805 note 84. 

Consent of life tenant 
Ga.—Charleston & W. C. Ry. Co. v. 
Hughes, 30 S.B. 972, 105 Ga. 1, 70 
Am.S.R. 17. 

N.Y.—New York, O. & W. R. Co. v. 
Livingston, 144 N.E. 589, 238 N.Y. 
300, 34 A.L.R. 1078, modifying 201 
N.Y.S. 629, 206 App.Div. 589, af¬ 
firming 198 N.Y.S, 683, 120 Misc. 
146. 

20 C.J. p 805 note 84 [d]. 

78. U.S.—Searl v. Lake County 
School Diet. No. 2, Colo., 10 S.Ct. 
374, 133 U.S. 653, 33 L.Bd. 740. 

20 C.J. p 806 note 85. 

80 . U.S.—Seaside Improvement Co. 
V. Commissioner of Internal Rev¬ 
enue, C.C.A., 105 P.2d 990, cer¬ 
tiorari denied 60 S.Ct. 263, 308 
U.S. 618, 84 L.Bd. 516. 

N.H.—Goodrich Palls Electric Co. v. 

Howard, 171 A. 761, 86 N.H. 512. 
N.Y.—In re Bronx River Parkway in 
City of New York, 29 N.E.2d 465, 
284 N.Y. 48, affirming 20 N.Y.S.2d 
53, 259 App.Div. 552, remittitur 
amended 30 N.E.2d 729. 

Pa.—Lackawanna Iron & Steel Co. 

v. Lackawanna & W. V. R. Co., 
- 149 A. 702, 299 P^l. 503—Whitcomb 
v. City of Philadelphia, 107 A. 766, 
264 Pa. 277. 

81 . U.S.—U. S. v. Klamath and Mo- 
adbc Tribes, 58 S.Ct. 799, 304 U.S. 
119, 82 L.Ed. .1219, affirming Kla¬ 
math and Moadoc Tribes and Ya- 
hooskin Band of Snake Indians v. 
U. S., 85 Ct.a. 451—Jacobs v. U. 

S., 54 S.Ct. 26, 290 U.S. 13, 78 L. 
Ed. 142, 96 A.L.R. 1, reversing, C. 


C.A.. U. S. v. Jacobs, 63 P.2d 326, 
certiorari granted Jacobs v. U. S., 
53 S.Ct. 688, 289 U.S. 719, 77 L.Ed. 
1471—Russian Volunteer Fleet v. 
U. S.. 51 S.Ct: 229, 282 U.S. 481, 76 
L.Ed. 473, reversing 68 Ct.Cl. 32, 
certiorari granted 50 S.Ct.* 346, 281 
U.S. 711, 74 L.Bd. 1133—Brooks- 
Scanlon Corporation v. U. S., 44 
S.Ct 471, 265 U.S. 106, 68 L.Ed. 
934, reversing 58 Ct.Cl. 274—Carlo 
De Luca v. U. S., 84 Ct.Cl. 217— 
Hamburg-American Line Terminal 
& Navigation Co. v. U. S., 74 Ct. 
Cl. 360. 

Ind.—Schnull v. Indianapolis Union 
Ry. Co., 131 N.B. 51, 190 Ind. 572. 

N.Y,—In re Public Parks, Borough 
of Queens, City of New York, 17 
N.Y.S.2d 209, 172 Misc. 877, modi¬ 
fied on other grounds 25 N.Y»S.2d 
511. 

82. U.S,—^U. S. V, Klamath and Mo¬ 
adoc Tribes, 58 S.Ct. 799, 304 U.S. 
119, 82 L.Ed. 1219, affirming Kla¬ 
math and Moadoc Tribes and Ya- 
hooskin Band of Snake Indians v. 
U. S,, 85 Ct.Cl. 451—Liggett & 
Myers Tobacco Co. v. U. S., 47 S. 
Ct. 581, 274 U.S. 216, 71 L.Bd. 1006, 
reversing 61 Ct.Cl. 693, certiorari 
granted 47 S.Ct. 91, 273 U.S. 675, 71 
L.Ed. 834—Brooks-Scanlon Corpo¬ 
ration V. U. S., 44 S.Ct 471, 265 U. 
S. 106, 68 L.Bd. 934, reversing 58 
Ct.Cl. 274—^U. S. V. Rogers, N.M., 
41 S.Ct. 281. 255 U.S. 163, 65 L. 
Ed. 566, affirming 257 F. 397, 168 
C.C.A. 437—Danforth v. U. S., C. 
C.A.MO., 102 F.2d 5, modified on 
other grounds 105 P.2d 318, cer¬ 
tiorari granted 60 S.Ct. 113, 308 U. 
S. 538, 84 L.Bd. 454, modified on 
other grounds 60 S.Ct. 231, 308 U. 
S. 271, 84 L.Ed. 240—Commercial 
Station Post Office v. U. S., C.C. 
A.Minn., 48 F.2d 183—U. S. v. 
Bothwell Co., D.C.Wyo., 7, P.2d 
624—Stubbs v. U. S., D.C.N.C., 21 
P.Supp. 1007—Csbrlo De Luca v. U. 
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S., 84 CtCl. 217—Johnson V. U. 

S., 80 Ct.Cl. 367—Hamburg-Ameri¬ 
can Line Terminal & Navigation 
Co. V. U. S., 74 Ct.Cl. 406—Van¬ 
diver V. U. S., 67 Ct.Cl. 125—Mat- 
tern V. U. S., 66 CtCl. 559—Yank¬ 
ton Sioux Tribe of Indians v. U. 

S., 65 Ct.Cl. 427, certiorari denied 
48 S.Ct. 602, 277 U.S. 607, 72 L. 
Ed. 1012—Tignor v. U. S., 65 Ct.Cl. 
321—^Atlantic Refining Co. v. U. 

S., 59 Ct-Cl. 108. 

Ala.—Southern Ry. Co. v. Clark, 126 
So. 855, 220 Ala. 555—Hays v. 
Ingham-Burnett Lumber Co., 116 
So. 689, 217 Ala. 524. 

Conn.—Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

D.C.—Miller v. U. S., 57 P.2d 424, 61 
App.D.C. 58. 

Ga.—State Highway Board of Geor¬ 
gia V. Warthen,- 189 S.E. 76, 54 
Ga.App. 759. 

Ind.—State ex rel. McNutt v. Orcutt, 
7 N.B.2d 779, 211 Ind. 523, deny¬ 
ing rehearing, 199 N.E. 595, 211 
Ind. 523—State v. Hamer, 199 N. 
B. 589, 211 Ind. 570-Schnull v. 
Indianapolis Union Ry. Co., 131 
N.E. 51, 190 Ind. 572. 

Kan.—^Bruna v. State Highway Com¬ 
mission, 69 P.2d 743, 745, 146 Kan. 
375, citing Corpus Juris—^Flem¬ 
ming V. Board of Com'rs of Ells¬ 
worth County, 240 P. 591, 119 Kan. 
598. 

N.J.—Duncan Hood Corporation v. 
City of Summit, 146 A. 182, 105 N. 
J.Law 583. 

N.Y.—In re Bronx River Parkway 
In City of New York, 29 N.E.2d 
465, 284 N.Y. 48, affirming 20 N.Y. 
S.2d 53, 259 App.Div. 552, remit¬ 
titur amended 30 N.E.2d 729— 
Board of Sup'rs of Hamilton Coun¬ 
ty V. Lawrence Brook Corporation, 
282 N.Y.S. 383, 245 App.Div. 892 
—^Woodward-Brown Realty Co. v. 
New York, 197 N.Y.S. 162, 203 App. 
Div. 625, reversed on other grounds 
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nature of interest for delay in payment.83 The 
right to such interest or damages is not dependent 
on statutory provision or a special agreement.S^ 
However, according to some decisions, the allow¬ 
ance of interest is a matter within the discretion of 
the court or jury.®® In any event, the fact that pay¬ 
ment does not accompany the taking does not in 
every circumstance entitle the owner to interest,®® 
and damages for delay may be denied for just 
cause.®7 Thus, the owner may by his acts waive 
his right to interest®® or be estopped to claim it.®® 


An agreement as to damages which does not pro¬ 
vide for the payment of interest has been held to 
preclude the owner from recovering interest.®® In¬ 
terest or damages may be denied where the delay 
has been the fault of the owner of the property,®! as 
where it is due to unreasonable demands of the own¬ 
er ;®2 but, in the absence of a statute to other ef¬ 
fect,®® the mere fact that the owner has not in¬ 
stituted proceedings to recover compensation®^ or 
that there has been a delay in bringing to a hear¬ 
ing a petition for damages seasonably filed®® will 


139 N.E. 267, 235 N.Y. 278—^In re 
New York Municipal Ry. Corpora¬ 
tion. 179 N.Y.S. 238. 189 App.Div. 
814, affirmed New York Municipal 
Ry. Corporation v. Holliday, 127 
N.B. 917, 228 N.Y. 561—Applica¬ 
tion of Board of Sup'rs of War¬ 
ren County, 270 N.Y.S. 793, 150 
Misc. 461, affirmed 273 N.Y.S. 426, 
242 App.Div. 720, affirmed 195 N. 
E. 230, 266 N.Y. 623—In re Board 
• of Supers of Chenango County, 6 
N.Y.S.2d 732. 

Ohio.—State ex rel. Steubenville Ice 
Co. V. Merrell. 189 N.E. 116, 127 
Ohio St. 453, quoting Corpns JU- 
xls. 

Okl.—Oklahoma City v. Wells, 91 
P.2d 1077. 123 A.L.R. 662. 

Tex.—State v. Hale. 146 S.W.2d 781, 
modifying, Clv.App., 96 S.W.2d 135 
—Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W. 
2d 610, 614, quoting Corpus Juris 
—^Dallas County v. Barr, Civ.App., 
231 S,W. 453, 

W.Va.—Simms v, Dillon, 193 S.E. 
331, 119 W.Va. 284, 113 A.L.R. 
787. 

20 C.J. p 807 note 93. 

Interest on award or judgment see 
infra § 333. 

lutexest as part of award 

U.S.—Seaside Improvement Co. v. 
Commissioner of Internal Reve¬ 
nue, C.C.A., 105 P.2d 990, certiora¬ 
ri denied 60 S.Ct: 263, 308 U.S. 618, 
84 L.Ed. 516—^Baltimore & O. R. 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 78 P,2d 460. 

Cal.—City of Itos Angeles v. Aitken, 
90 P.2d 377. 32 Cal.App.2d 524, sup¬ 
plemented 94 P.2d 1046, 32 Cal. 
App.2d 524. 

Ohio.—State ex rel. Steubenville Ice 
Co. V. MerreU, 189 N.E. 116, 127 
Ohio St. 453. 

Corpus Juris treatment of gener¬ 
al subject of right to Interest in 
condemnation proceedings referred 
to.—^Lee V. Missouri Pacific R. Co., 
Kan., 9 P.2d 1102, 1106, 134 Kan. 
‘225. 

83. n.S.^—^n. S. V. 20.08 Acres of 
Land in Harmar Tp., Allegheny 
County, Pa., on Pourteen Mile Is¬ 
land, .^legheny River, D.C.Pa., 35 
P.Supp. 265. 


Ala.—Southern Ry. Co. v. Clark, 126 
So. 855, 220 Ala. 555—Hays v. 
Ingham-Burnett Lumber Co., 116 
So. 689. 217 Ala. 524. 

Kan.—Bruna v. State Highway Com¬ 
mission, 69 P.2d 743, 745, 146 Kan. 
375, citing Corpus Juris —Plem- 
ming V. Board of Com’rs of Ells¬ 
worth County, 240 P. 591, 593, 119 
Kan. 598, citing Corpus Juris. 

Ohio.—State ex rel. Steubenville Ice 
Co. V. Merrell, 189 N.E. 116, 127 
Ohio St. 453. quoting Corpus Juris. 

Pa.—Mast V. Lancas’ter County, 162 
A. 288, 308 Pa. 381—^Lackawanna 
Iron & Steel Co. v. Lackawanna 
& W. V. R Co., 149 A. 702, 299 
Pa. 503—Darlin^on v. Pennsyl¬ 
vania R. Co.. 123 A. 284, 278 Pa. 
307—Pennsylvania Co. for Insur¬ 
ances on Lives and Granting An¬ 
nuities V. City of Philadelphia, 112 
A. 76, 268 Pa. 569—^In re Park¬ 
way Between City Hall and Pair- 
mont Park, 110 A. 144, 267 Pa. 219 
—Runyan v. McConnellsburg Bor¬ 
ough School Dist., 37 Pa. Dist. & 
Co. 119—Beals v. Centre County, 
14 Pa.Dist. & Co. 62—Potts v. City 
of Philadelphia, 28 Pa.Dist. 498. 

20 C.J. p 808 note 94. 

84 . U.S.—Shoshone Tribe of Indians 
of Wind River Reservation in Wy¬ 
oming V. U. S., Wyo., 67 S.Ct. 244, 
299 U.S. 476, 81 L.Ed. 360, revers¬ 
ing 82 Ct.Cl. 23, certiorari granted 
Shoshone Tribe of Indians v. U. 
S., 57 S.Ct. 45, 299 U.S. 530, 81 L. 
Ed. 390, and U. S. v. Shoshone 
Tribe of Indians, 57 S.Ct. 46, 299 
U.S. 530, 81 L.Bd. 390—Williams 
Land Co. v. U. S., 31 P.Supp. 154. 

Cal.—Metropolitan Water Dist. of 
Southern California v. Adams, lb7 
P.2d 618, 16 Cal.2d 676, prior opin¬ 
ion 99 P.2d 675. 

Hawaii.—Territory v. Honolulu Plan¬ 
tation Co., 34 Hawaii 869. 

Va.—State, by State Road Commis¬ 
sion V. Painter, 199 S.E. 372, 120 
W.Va. 486. 

Contra Greeley, S. L. & P. R. Co. v. 
Yount, 42 P. 1023, 7 Colo.App. 189. 

85. N.Y.—Moore v. New York El. 
R. Co., 27 N,E. 791, 126 N.Y. 671—i 
Kerr v. New York El. R. Co., 96* 
N.Y.S. 1021, 49 Misc. 331. 

20 C.J. p 811 note 24. 
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86. N.J.—^North Hudson R. Co. v. 
Booraem, 28 N.J.Eq. 593. 
Condemnor’s delay in procuring as- 

sessment of damages is not neces¬ 
sarily a ground for allowance of in¬ 
terest.—Ehlers v. Chicago,’ B. & Q. 
R. Co., 225 N.W. 468, 118 Neb. 477. 

87. Pa.—Lackawanna Iron & Steel 
Co. V. Lackawanna & W. V. R. Co., 
149 A. 702, 299 Pa. 503—^Whitcomb 

V. City of Philadelphia, 107 A. 
765, 264 Pa. 277. 

88. N.Y.—Syracuse Trust Co. v. 
Pugh, 217 N.Y.S. 626, 128 Misc. 
63. 

20 C.J. p 813 note 50. 

Effect of tender and deposit see in¬ 
fra S 333. 

89. Ill.—^Woollacott V. Chicago, 58 
N.B. 426, 187 Ill. 604. 

N.Y.—Gillespie v. New York, 3 Bdw. 
612. 

20 C.J. p 813 note 51. 

90. Mass.—^King v. City of Spring- 
field, 124 N.E. 426, 233 Mass. 592. 

91. Or.—Mohler v. Pish Commis¬ 
sion of State of Oregon, 276 P. 
691, 129 Or. 302. 

92. Pa.—Whitcomb v. City of Phil¬ 
adelphia, 107 A. 765, 264 Pa. 277 
—Cox v. Pennsylvania Co., 106 A. 
70, 263 Pa. 132—Beals v. Centre 
County, 14 Pa.Dist. &' Co. 62. 

20 C.J. p 811 note 22. 

98. interest after specified period 
Where a statute so provides, in¬ 
terest is not recoverable after a cer¬ 
tain period after the taking until 
the filing of a claim by the owner. 
—Chiarella v. State, 294 N.Y.S. 243, 
162 Misc. 232, affirmed 300 N.Y.S. 
281, 252 App.Div. 358. 

94 U.S.—U. S. V. Highsmith, N. 
M., 257 P. 401, 168 C.C.A. 441, af¬ 
firmed 41 S.Ct. 282, 255 U.S. 170, 
65 L.Ed. 569. 

95. Mass.—Drury v. Midland R. 
Co.. 127 Mass. 671. 

Pa.—Delaware, L. & W. R. Co. v. 

Burson, 61 Pa. 369. 

20 C.J. p 808 note 96. 

Season for rale is that it is with¬ 
in power of either party to bring 
the matter to trial.—Delaware, L. & 

W. R. Co. V. Burson, 61 Pa. 369, 381. 
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not defeat his right to interest. Where the owner 
accepts the sum awarded,^6 although under pro¬ 
test,^ it has been held that he waives his right to 
interest, and* cannot afterward maintain a suit to 
recover the same. ^ 8 According to some decisions, 
however, his acceptance of the award is not a waiv¬ 
er where the interest forms an integral part of his 
claim and acceptance does not constitute a waiv¬ 
er where it is under an agreement that it shall not 
prejudice his right to the interest which he claims, 
and which alone is in controversy.^ The fact that 
payment was delayed by the refusal of the holder 
of an encumbrance to release the encumbrance will 
not relieve the condemnor of liability for interest 
where the condemnor took with knowledge of the 

encumbrance.2 

On appeal. Where an appeal from the award is 
taken by the owner, and on trial a larger sum is 
awarded, he is entitled to interest on the sum found 


due,® although it has been held that the owner is 
entitled to interest only on the increase.^ On the 
other hand, if on an appeal by the owner a lesser 
sum is awarded, he is* not entitled to interest.® 
Where an appeal by the condemnor results in the 
owner’s being prevented from using money ten¬ 
dered or deposited by the. condemnor, the owner 
is entitled to interest on the sum found due.® 

Rate. The owner of property taken for a public 
use is entitled to interest of a reasonable rate.*^ Or¬ 
dinarily, the normal commercial,® or the legal or 
statutory,® rate is recoverable. The statutory rate, 
however, is only prima facie a fair basis for calcu¬ 
lation, and is not controlling if a different rate is 
essential to meet the requirement of just compen¬ 
sation and, in the absence of statute, interest 
is not recoverable at a particular rate if a lesser 
rate will afford just compensation.^^ 


96. U.S.—^Willard R. Cook & Co. v. 
*U. S., 80 Ct.Cl. 708. 

20 C.J. p 813 note 52. 

97. N.T.—Cutter v. New York, 92 
N.Y. 166. 

93. Iowa.—Hays v. Chicag-o, M. & 
St. P. B. Co., 19 N.W. 245, 64 Iowa 
753. 

Mo.—Martin v. St. Louis, 41 S.W. 
231, 139 Mo. 246. 

N.Y.—Cutter v. New Yorl^ 92 N.Y. 
166. 

20 O.J. p 813 note 54. 

99. N.Y.—Crane v. Craig, 130 N.E. 
609, 230 N.Y. 462—Syracuse Trust 
Co. V. Pugh, 217 N.Y.S. 626, 128 
Misc. 63. 

1. Mo.—^Martin v. St. Louis, 41 S. 
W. 231, 139 Mo. 246. 

20 C.J. p 813 note 55. 

2. XJ.S.—Schroth v. U. S., 67 Ct.Cl. 
382. 

3. Ind.—Schnull v. Indianapolis Un¬ 
ion By. Co., 131 N.B. 61, 190 Ind. 
572. 

20 C.J. p 811 note 33. 

4. Iowa.—^Hollingsworth v. Des 
Moines & St. L. B.* Co., 19 N.W. 
325, 63 Iowa 443. 

5. Kan.—Bruna v. State Highway 
Commission, 69 P.2d 743, 146 Kan. 
375—^Lee v. Missouri Pac. B. Co., 
5 P.2d 1102, 134 Kan. 225. 

Interest £or delay because of appeal 
see infra § 333. 

6. Ind,—Schnull v. Indianapolis Un¬ 
ion By. Co., 131 N.E. 61, 190 In.d. 
572. 

7. U.S.—^Liggett & Myers Tobacco 
Co. V. U. S., 47 S.Ct. 581. 274 U.S. 
216, 71 L.Bd. 1006, reversing 61 
Ct.Cl. 693, certiorari granted 47 
S.Ct. 91, 273 U.S. 675, 71 L.Ed. 
834 


Six per cent held proper 
Mass.—^James Millar Co. v. Com¬ 
monwealth, 146 N.B. 677, 251 Mass. 
467. 

8. Pa.—^Lackawanna Iron & Steel 
Co. V. Lackawanna & W. V. B. 
Co,, 149 A- 702, 299 Pel 503-*-Whit- 
comb V. City of Philadelphia, 107 
A. 766. 264 Pa. 277. 

9i N.Y.—In re Board of Supers of 
Chenango County, 6 N.Y.S. 2d 732. 
In absence of evidence of coxnme3N 
cial rate 

U.S.—U. S. V. 20.08 Acres of Land 
in Harmar Tp., Allegheny County, 
Pa., on Fourteen Mile Island, Al¬ 
legheny Biver, D.C.Pa., 35 P.Supp. 
265. 

Pa.—^Lackawanna Iron & Steel Co.. 
V. Lackawanna & W. V. B. Co., 149 
A. 702, 299 Pa. 503—Pennsylvania 
Co. for Insurance on Lives and 
Granting Annuities v. City of Phil¬ 
adelphia, 112 A. 76, 268 Pa. 659— 
Whitcomb v. City of Philadelphia. 
107 A. 766, 264 Pa. 277. 

Statutory rate of state in which 
property is taken by federal gov¬ 
ernment may be awarded by the 
federal courts.—^U. S. v. Rogers, N. 

M. , 41 S,Ct. 281, 255 U.S. 163, 65 L.’ 
Ed. 566, affirming 257 F. 397, 168 
C.C.A. 437. 

Mortgaged property 
After date of taking of mortgaged 
property by city, rate of interest 
payable is legal rate paid by city, 
not rate stated in mortgage.—In re 
Chrystie St., etc., in City of New 
York. 267 N.Y.S. 529, 239 App.Div. 
314, reversed on other grounds 190 

N. E. 654, 264 N.Y. 319, followed in 
Re Graf, 268 N.Y.S. 1006, 241 App. 
Div. 667, motion denied 198 N.E. 396, 
268 N.Y. 542, appeal dismissed 199 
N.E. 678, 269 N.Y, 575—Irving Trust 
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Co. V. Hughes, 264 N.Y.S. 737, 239 
App.Div. 74—Muldoon v. Mid-Bronx 
Holding Corporation, 25 N.Y.S.2d 36, 
175 Misc. 700, affirmed 27 N.Y.S.2d 
812, 262 App.Div. 734—German Sav¬ 
ings Bank in City of New York v. 
Dunn, 135 N.Y.S. 56, 75 Misc. 251, 
affirmed 135 N.Y.S. 1114, 150 App- 
Div. 928. 

Change of legal rate 
If leg&l rate of interest is changed 
between time of taking of the prop¬ 
erty and payment of award, what 
would prima facie be the proper 
rate of interest on award is deemed 
altered, and, at least until evidence 
is introduced showing that altered 
rates do not afford just compensa¬ 
tion, the maximum legal rate would 
be a proper amount to award after 
change in the law.—In re Bronx 
River Parkway in City of New York, 
20 N.Y.S.2d 53, 259 App.Div. 552, af¬ 
firmed 29 N.E.2d 465, 284 N.Y. 48. 
remittitur amended 30 N.E.2d 729. 

10. N.Y.—In re Bronx River Park¬ 
way in City of New York, supra. 

Statutory rate held not unxeasouably 
low 

N.T.—In re Bronx River Parkway iii 
City of New York, 29 N.E.2d 465, 
284 N.T. 48, affirming 20 N.Y.S. 
2d 53, 259 App.Div. 552, remittitur 
amended ^0 N.E.2d 729. 

11. N.T.—^In re Public Parks, Bor¬ 
ough of Queens, City of New York, 
17 N.Y.S.2d 209, 172 Misc. 877, 
modified on other grounds 25 N.T. 
S.2d 511. 

Statute authorizing ‘Tawful inter¬ 
est” does not secure to the owners 
of condemned property interest at a 
specific rate.—^In re Bronx River 
Parkway in City of New York, 29 
N.E.2d 465, 284 N.Y. 48, affirming 20 
N.T.S.2d 63, 259 App.Div. 562. re¬ 
mittitur amended 30 N.E.2d 729. 
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Compound interest should not be awarded, ^2 un¬ 
less the statute provides that it may.13 

Award in verdict or judgment. The jury may be 
instructed to include interest in their award,and, 
where the jury have been so instructed, and the ver¬ 
dict is for a gross sum, the court cannot render 
judgment for such sum- with interest, the presump¬ 
tion being that the verdict included interest.^® 
However, although in some jurisdictions interest is 
required to be included in the award of the jury,^® 
and the court cannot increase the award by adding 
interest,in other jurisdictions the court may com¬ 
pute the interest and include it in the judgment, if 
it clearly appears that the verdict does not include 
interest,!® and definite data for the computation of 
interest is afforded by the verdict or findings.!® 


b. Time for Which Recoverable 

Interest or damages for delay in payment of com¬ 
pensation Is to be computed from the time of taking. 

The interest or damages for delay to which the 
owner of property is entitled, where pa 3 nnent of 
compensation does not accompany the taking of his 
property for public use, should be computed from 
the time of the taking.®® As to what constitutes a 
taking within the meaning of the rule the decisions 
are not in agreement,®! although the conflict is in 
some instances more apparent than real because of 
differences in applicable constitutional or statutory 
provisions or in the particular circumstances of the 
case. Interest or its equivalent has variously been 
held allowable from the date of the vesting of the 
title to the property appropriated;®® from the date 


12 . 111.—See Grey v. City of Chica¬ 
go. 9 N.E.2d 494. 291 Ill.App. 608 
—McCormick v. City of Chicago. 
9 N.B.2d 493, 291 Ill.App. 60S— 
University of Chicago v. City of 
Chicago, 9 N,E.2d 493, 291 Ill.App. 
609—Blair v. City of Chicago, 9 
N.E. 492, 291 Ill.App. 609—Uni¬ 
versity of Chicago v. City of Chi¬ 
cago. 9 N.E.2d 492, 291 Ill.App. 
609. 

Mass.—Barnes v. City of Spring- 
field, 168 N.B. 78, 268 Mass. 497, 
certiorari denied 50 S.Ct. 246, 281 

U.S. 732, 74 L.Ed. 1148. 

K.T,—Crane v. Craig, 184 N.Y.S, 740, 
193 App.Div. 791, modified 130 N. 
E. 609, 230 N.T. 452. 

20 C.J. p 811 note 25. 

13. N.T.—In re Gouverneur Slip 

Pier West, 104 N.E. 940, 210 N.T. 
451—In re Mott Haven Canal 
Docks, 89 N.E. 474. 196 N.T. 175, 
reargument denied 90 N.E. 1162, 
197 N.T. 617. . 

14 . Ga.—State Highway Board of 
Georgia v. Warthen, 189 S.E. 76, 
54 Ga.App. 759. 

15. Mont.—Butte Electric R. Co. v. 
Mathews, 87 P. 460, 34 Mont. 487. 

Wis.—Diedrich v. Northwestern Un¬ 
ion R. Co., 3 N.W. 749, 47 Wis. 
662. 

ISb Ind.—State ex rel. McNutt v. 
Orcutt, 7 N.E.2d 779, 211 Ind. 523, 
denying rehearing 199 N.E. 595, 
211 Ind. 523. 

17. Ind.—State ex rel. McNutt v. 
Orcutt, 199 N.E. 595, 211 Ind. 523, 
rehearing denied 7 N.E.2d 779, 211 
Ind. 523. 

20 C.J. p 811 note 28. 

Interest on deposit in court see in¬ 
fra § 333. 

13. Iowa.—Welton v. Iowa State 
Highway Commission, 233 N.W. 
876, 211 Iowa 625. 

Njr. —^Duncan Hood Corporation v. 
City of Summit. 146 A. 182, 105 
N'.if.Liaw 683—^Acquackanonk Wa¬ 
ter Co. V. Weidmann Silk Dyeing 


Co., 122 A. 825, 99 N.J.Law 175, af¬ 
firming 119 A. 782, 98 N.J.Law 413. 
W.Va.—State, by State Road Com¬ 
mission, V. Painter, 199 S.B. 372, 
120 W.Va. 486. 

20 C.J. p 811 note 29. 

19. Kan.—Southern Kansas R. Co. 
v. Showalter, 47 P. 831, 57 Kan. 
681, 

Date from which interest is to be 
allowed should be apparent from the 
findings. 

Kan.—Smith v. Missouri Pac. R. 

Co., 136 P. 253, 90 Kan. 757. 

Okl.—St. Louis, B. R. & W. R. Co. v. 
Oliver, 87 P. 423, 17 Okl. 589, 10 
Ann.Cas. 748. 

20. U.S.—Liggett & Myers Tobacco 
Co. v. U. S., 47 S.Ct. 581, 274 U. 
S. 215, 71 L.Ed. 1006, reversing 61 
Ct,Cl. 693, certiorari granted 47 S. 
Ct. 91, 273 U.S. 675, 71 L.Ed. 834 
—Brooks-Scanlon Corporation v. 
U. S., 44 S.Ct. 471, 265 U.S. 106, 
68 L.Ed. 934, reversing 58 Ct.Cl. 
274—U. S. v. Rogers, N.M., 41 S. 
Ct. 281, 255 U.S. 163, 65 L.Ed. 566, 
affirming 257 P. 397, 168 C.C.A. 437 
—^Danforth v. U. S., C.C.A.Mo., 102 
P.2d 5, modified on other grounds 
105 F.2d 318, certiorari granted 60 
S,Ct. 113, 308 U.S. 538, 84 L.Ed. 
454, modified on other grounds 60 
S.Ct. 231, 308 U.S. 271, 84 L.Ed. 
240—^U. S. V. Bothwell Co., D.C. 
Wyo., 7 F.2d 624—Stubbs v. U. 
S., D.C.N.C., 21 F.Supp. 1007—Car¬ 
lo De Luca v. U. S., 84 Ct.Cl. 217 
—Johnson v. U. S., 80 Ct.Cl. 367— 
Mattern v. U. S., 66 Ct.Cl. 559— 
Atlantic Refining Co. v. U. S., 59 
Ct.Cl. 108. 

Conn.—Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

Ind.—State ex rel. McNutt v. Or¬ 
cutt, 199 N.E. 595, 211 Ind. 523, 
rehearing denied 7 N.E.2d 779, 211 
Ind. 523. 

Kan.—Bruna v. State Highway Com¬ 
mission, 69 P.2d 743, 745, 146 Kan. 
375, citing Corpus Juris —^Flem¬ 
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ming v. Board of Corners of Ells¬ 
worth County, 240 P. 591, 119 Kan. 
598. 

N.T.—^Woodward-Brown Realty Co. 

V. City of New York, 197 N.Y.S. 
162, 203 App.Div. 625, reversed on 
other grounds 139 N.E. 267, 235 
N.T. 278. 

Ohio.—State ex rel. Steubenville Ice 
Co. V. Merrell, 189 N.E. 116, 127 
Ohio St. 453, quoting Corpus Ju¬ 
ris. 

Tex.—Houston Independent School 
Dist V. Reader, Civ.App., 38 S.W. 
2d 610, 614, quoting Corpus Juris. 

W.Va.—State, by State Road Com¬ 
mission V. Painter, 199 S.E. 372, 
120 W.Va. 486—Simms v. Dillon, 
193 S.B. 331, 119 W.Va. 284, 113 
A.L.R. 787. 

20 C.J. p 807 note 93. 

Taking of parts at different times 
Where the value of property de¬ 
pends on its use as an entirety, and 
part of the property is not taken 
until after the taking of the other 
part, interest runs on the entire 
award from the date of the taking 
of the first part. 

U.S.—U. S. ex rel. and for Use of 
Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 P.2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States SPower Co., 33 F.Supp. 
519. 

N.T.—Waterford Electric Light, 

Heat & Power Co. v. State, 203 
N.Y.S. 858, 208 App.Div. 273, mod¬ 
ifying 191 N.Y.S. 657, 117 Misc. 
480, affirmed 147 N.E. 225, 239 N. 
T. 629. 

21. Ohio.—State ex rel. Steubenville 
Ice Co. V. Merrell, 189 N.E. 116, 
127 Ohio St. 463. 

22. U.S.—^Hamburg-American Line 

Terminal & Navigation Co. v. U. 
S., 74 Ct.Cl. 360. 

N.Y.—Muldocn v. Mid-Bronx Hold¬ 
ing Corporation, 25 N.T.S.2d 36, 
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of injury to the property ;23 from the date of en¬ 
actment of a statute or ordinance appropriating or 
directing the taking of the property from the 
filing of a declaration of taking from the date 
of the summons or notice of intention to take;26 
from the date of the filing of the oath of the ap¬ 
praisers,or the filing of an official map;23 or 
from a similar or other time or event.23 Qn the 
other hand, interest has been held not to run from 
the date of the going into effect of a statute or by¬ 


law merely authorizing a takingof the filing of 
the petition in condemnation;^^ a notice of lis pen¬ 
dens,or an assessment list;^^ or of some other 
event and it has been held in various circum¬ 
stances that interest does not commence to run be¬ 
fore the award or assessment.^® There are many 
decisions holding that interest or its equivalent be¬ 
gins to run from the time the property is entered 
on and possession is actually taken,but not until 


175 Misc. 700, affirmed 27 N.T.S.2d 
812, 262 App.Div. 734. 

R.I.—^Whitman v. City of Providence, 
114 A. 183, 44 R.I. 33. 

20 C.J. P 808 note 4. 

23. Ark.—Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1042. 

N.Y.—Crane v. Craig, 130 N.E. 609, 
230 N.Y. 452, modifying 184 N.Y.S. 
740, 193 App.Div. 79l—Syracuse 
Trust Co. V. Pugh, 217 N.Y.S. 626, 
128 Misc. 63. 

Tex.—Dallas County v. Barr, Civ. 
App., 231 S.W. 453. 

24. N.J.—^Duncan Hood Corporation 
V. City of Summit, 146 A. 182, 105 
N.J.Law 583. 

20 C.J. p 808 note 97 [b] (1), (2), 
[c] (1). 

25. XJ.S.—IT. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 P.2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
519. 

26. U.S.—Brown v. U. S., Idaho, 44 
S.Ct. 92, 263 U.S. 78, 68 L.Ed. 171, 
affirming, D.C., U. S. v. Brown, 279 
F. 168. 

Hawaii.—Territory v. Honolulu 

Plantation Co., 34 Hawaii 869— 
City and County of Honolulu v. 
Coetano, 30 Hawaii 1. 

20 C.J. p 808 notes 97 [b] (3), 1. 

27. N.Y.—^In re Board of Sup’rs of 
Chenango County, 6 N.Y.S.2d 732. 

20 C.J. p 808 note 97 [b] (5). 

28. N.Y.—Chiarella v. State, 294 N. 
Y.S. 243, 162 Misc. 232, affirmed 
300 N.Y.S. 281, 252 App.Div. 358. 

29. Interest from date of award or 
. judgment or subsequent date see 

ifra § 333. 

Paxticnlar time or event 

(1) Under a statute so providing, 
interest runs from the time of 
change of grade of a street.—^In re 
Warren and James Streets in City of 
Syracuse, 223 N.Y.S. 529, 130 Misc. 
136. 

(2) A change of grade under such 
a provision is a • question of fact; 
it consists of an actual physical 
change of grade which results in 
substantial damage, and as a rule 
does not occur until completion of 
the work.—Crane v. Craig, 130 N.E. 

29 C.J.S.-67 


609, 230 N.Y. 452, modifying 184 N. 
Y.S. 740, 193 App.Div. 791—In re 
Warren and James. Streets in City 
of Syracuse, supra. 

(3) However, it occurs at the com¬ 
mencement of a change when ac¬ 
tual damage^ attends such com¬ 
mencement.—^in re Warren and 
James Streets in City of Syracuse, 
supra—Syracuse Trust Co. v. Pugh, 
217 N.Y.S. 626, 128 Misc. 63. 

(4) Location of road, in condemna¬ 
tion for railroad purposes.—^Wayne 
V. Pennsylvania R. Co., 80 A. ’1097, 
231 Pa. 512—20 C.J. p 808 note 98. 

(5) Exchange of one person’s prop¬ 
erty for that of another.—U. S. v. 
Klamath and Moadoc Tribes, 58 S.Ct. 
799, •304 U.S. 119, 82 L.Ed. 1219, af¬ 
firming Klamath and Moadoc Tribes 
and Yahooskin Band of Snake In¬ 
dians V. U. S., 85 Ct.Cl. 451. 

(6) Other time or events see 20 
C.J. p 808 note 97 [a] (1), (3), [b] 
( 4 ), (6)-(8), p 810 note 13. 

30. Conn.—City of Norwalk v. Nor¬ 
walk Inv. Co., 110 A. 557, 95 Conn. 
1 . 

20 C.J. p 808 note 97 [c] (2). 

31. U.S.—Morton Butler Timber Co. 
V. U. S., C.C.A.Tenn., 91 F.2d 884. 

N.J.—^Blaicher Holding Co v. City of 
Newark, 169 A. 521, 12 N.J.Misc. 
45. 

32. La.—City of New Orleans v. 
New Orleans Land Co., 136 So. 91, 
173 La. 71, followed in 136 So. 94, 
first case, 173 La. 78, 136 So. 94, 
second case, 173 La. 79, 136 So. 94, 
third case, 173 La. 80, and 136 So. 
95, 173 La. 81. 

33L Ark.—Donaghey v. Lincoln, 287 
S.W. 407, 171 Ark. 1042. 

34. FartlcQlar event 

(1) Closing of street.—City of Chi¬ 
cago V. S. Obermayer Co., C.C.A.I11., 
268 F. 237. 

(2) The construction of a set¬ 
back levee as part of a system of 
fiood control, where the .title to 
the riverside levee remained in the 
local levee district and the govern¬ 
ment was without authority to put 
the fioodway into operation until 
fuse plugs had been constructed in 
the riverside levee, although the 
set-back levee exposed the land to 
an increased depth of fiood waters, 

1057 


and although subsequent to construc¬ 
tion of the set-back levee the gov¬ 
ernment had in an emergency dyna¬ 
mited the riverside levee.—Danforth 
V. U. S., C.C.A.MO., 105 P.2d 318, 
modifying 102 F.2d 5, certiorari 
granted 60 S.Ct. 113, 308 U.S. 538, 
84 L.Ed. 454, modified on other 
grounds 60 S.Ct. 231, 308 U.S. 271, 
84 L.Ed. 240. 

(3) Other events see 20 C.J. p 808 
note 97 [a] (2). (4), [c] (2). 

35. Where damages are nnliquidated 
U.S.—City of Chicago v. S. Ober¬ 
mayer Co., C.C.A.I11.. 268 F. 237. 

20 C.J. p 808 note 97 [c] (3). 

Interest as distinguished from 
damages for dOIay in payment does 
not commence to run until the award. 
—Runyan v. McConnellsburg Bor¬ 
ough School Dist., 37 Pa.Dist. & Co. 
119. 

Opinion resuved as to whether in¬ 
terest should be allowed prior to 
entry of the interlocutory decree.— 
City of Los Angeles v. Aitken, 94 P. 
2d 1045, 32 Cal.App.2d 524, sup¬ 
plementing opinion 90 P.2d 377, 32 
Cal.App.2d 524. 

33. U.S.—Morton Butler Timber 
Co. V. U. S., C.C.A.Tenn., 9l F.2d 
884—Commercial Station Post Of¬ 
fice V. U. S., C.C.A.Minn.. 48 F. 
2d 183—^U. S. V. Sixty-Two Parcels 
of Land in New Castle County, D. 
C.Del., 22 F.Supp. 540—^Atlas Line 
S. S. Co. V. U. S., 74 Ct.Cl. 411— 
Hamburg-American Line Terminal 
& Navigation Co. v. U. S., 74 Ct.Cl. 
406. 

Ala.—Southern Ry. Co. v. Clark, 126 
So. 855, 220 Ala. 556—Hays v. Ing- 
ham-Burnett Lumber Co., 116 So. 
689, 217 Ala. 524. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

N.J.—^Acquackanonk Water Co. v. 
Weidmann Silk Dyeing Co., 122 A. 
825, 99 N.J.Law 175, affirming 119 
A. 782, 98 N.J.Law 413. 

N.Y.—^Board of Sup’rs of Hamilton 
County V. Lawrence Brook Corpo¬ 
ration, 282 N.Y.S. 383, 245 App.Div. 
892—In re New York Municipal 
Ry. Corporation, 179 N.Y.S. 238, 189 
App.Div. 814, affirmed New York 
Municipal Ry. Corporation v. Hol¬ 
liday, 127 N.E. 917, 228 N.Y. 561 
—^Application of Board of Sup'rs 
of Warren County, 270 N.Y.S. 793, 
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then;37 and it has been held that, if the owner con¬ 
tinues to have the beneficial use after the taking, 
interest should not be allowed,ss or that an* allow¬ 
ance should be made for the value of such use,39 
and, if such use is equal in value to the interest, in¬ 
terest should not be allowed.^® The fact that the 
property is assessed at its increased value at the 
time of the trial has been held not to preclude the 
owner from recovering interest from a prior time 


at which possession was taken,although there is 
authority to the contrary.42 Where the rule of 
compensation for the rights taken is applied both 
in assessing the damage and in computing the in¬ 
terest on the damage assessed, the date from which 
interest is computed is immaterial.^® 

Period of accrual. Interest or damages for de¬ 
lay are variously held to run until the time of 
payment,^^ or held to run until the time of the 


150 Misc. 461, affirmed 273 N.T.S. 
426, 242 App.Div. 720, affirmed 195 
N.E. 230, 266 N.T. 623. 

W.Va.—State, by State Road Com¬ 
mission V. Painter, 199 S.E. 372, 
120 W.Va. 486. 

20 C.J. p 810 note 14. 

Time of actual taldnsr or appropria- 
tiOB. 

Okl.—Oklahoma City v. Wells, 91 P. 

2d 1077, 123 A.L..R. 662. 

Pa.—^Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 
A. 702, 299 Pa. 503. 

Tex.—Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W. 
2d 610. 

20 C.J. p 810 note 14 [d]. 

Xnterast as damag'es for disposses. 

SiOXL 

Where court charged jury that 
award should be for a lump sum, 
including interest from time of tak¬ 
ing, such Interest was awarded as 
damages for dispossessing owners 
from time of taking the land, and 
not as interest for delay in paying 
for land at time of taking.—^U. S. v. 
Slxty-Two Parcels of Land in New 
Castle County, D.C.Del., 22 F.Supp. 
540. 

IJBL California 

(1) Just compensation Includes the 
actual value of the use of the prop¬ 
erty taken from the date of the tak¬ 
ing of possession; but the right to 
interest before judgment is not 
created by, or based on, a statute 
authorizing the court to permit the 
condemnor to take possession after 
trial and judgment, or pending ap¬ 
peal, and to award the owner inter¬ 
est from the date of permission; 
and the condemnor’s taking of pos¬ 
session under court order authorized 
by the constitution does not vest 
owner's right to payment so as to 
entitle owner to interest from date 
of taking possession.—^Metropolitan 
Water Dist. of Southern California v. 
Adams, 107 P.2d 618, 16 Cal.2d 676, 
prior opinion 99 P.2d 675. 

(2) A statutory provision that,^ if 
an order be made letting the con¬ 
demnor into possession, as provided 
in an earlier statute, interest shall 
run from the date of such order has 
been held to be of no force because 

tbe unconstitutionality of <the 
earli^ statute referred to.—^Vallejo, 
etc., R. Co. V. Reed Orchard Co., 170 


P. 426, 427, 177 Cal. 249—City of 
Los Angeles v. Oliver, 294 P. 760, 
763, 110 Cal.App. 248. 

Purchaser snbsecLuent to eozu 
daxnnor*s occnpaxLcy is not entitled to 
interest accruing prior to his pur¬ 
chase.—^Pick V. Rubicon Hydraulic 
Co., 27 Wis. 433. 

37. N.J.—^Blaicher Holding Co. v. 
City of Newark, 169 A. 521, 12 N. 
J.Misc. 45. 

20 C.J. p 810 note 14. p 811 note 
21 . 

Possession prevented until after ver¬ 
dict 

Interest should not be allowed 
where the taking of possession pend¬ 
ing condemnation proceedings was 
prevented by Injunction until after 
verdict.—Cincinnati v. English, 6 
Ohio Dec. (Reprint) 972, 9 Am.L.R. 
310. 

Payment condition precedent to pos¬ 
session 

(1) Where by constitutional or 
statutory provision the condemnor is 
not entitled to possession until the 
damages have been assessed and 
paid, deposited, or secured by bond, 
the owner of the property ordinarily 
is not entitled to interest as part 
of his damages. 

La.—City of New Orleans v. New Or¬ 
leans Land Co., 136 So. 91, 173 La. 
71, followed in 136 So. 94, first 
case, 173 Leu 78, 136 So. 94, sec¬ 
ond case, 173 La. 79, 136 So. 94, 
third case, 173 La. 80, and 136 So. 
95, 173 La. 81. 

Tenn.—Tennessee Eastern Electric 
Co. V. Link, 6 Tenn.App. 617. 
Utah.—Salt Lake & U. R. Co. v. 

Schramm, 189 P. 90, 56 Utah 53. 

20 C.J. p 810 note 15. 

(2) However, if he has neverthe¬ 
less been deprived of the use of his 
property, he Is entitled to interest. 
—Town of Stamford v. Vuono, i43 A, 
245, 108 Conn. 359. 

38. U.S.—U. S. V. Holden, D.C.N.T., 
268 F. 223. 

Ind.—State ex rel, McNutt v. Orcutt, 
199 N.E. 596, 211 Ind. 523, re¬ 
hearing denied 7 N.B.2d 779, 211 
Ind. 523. 

Mass.—^In re Mayor and Aldermen 
of Taunton, 194 N.E. 919, 290 Mass. 
118. 

Neb.—^Ehlers v. Chicago, B. & Q. R. 
Co., 226 N.W. 468, 118 Neb. 477. 
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Bight to, or receipt of, rents and 
profits 

(1) Where the owner of the prop¬ 
erty is the only person entitled to 
receive the rents and profits, but 
has made no effort to collect them, 
and the condemnor has not interfered 
with the owner's beneficial use of the 
property, he is not entitled to in¬ 
terest.—U. S. V. Holden, D.C.N.T.. 
268 F. 223. ' 

(2) A fortiori, so long as the own¬ 
er receives the rents and profits, he 
is not entitled to interest.—U. S. v. 
Holden, supra. 

20 C.J. p 811 note 16 [a]. 

39. Pa.—^Lackawanna Iron & Steel 
Co. V. Lackawanna & W. V. R. Co., 
149 A. 702, 299 Pa. 503—Potts v. 
City of Philadelphia, 28 Pa.Dist. 
498. 

20 C.J. p 811 note 16. 

Interest where no rents or profits 
received because of award see in¬ 
fra § 333. 

Credit of net rental value 
Where property is taken by right 
of eminent domain, and the owner is 
in possession thereof after the time 
from which damages for delay are 
claimed, he must allow as a credit 
on such damages the net income re¬ 
ceived therefrom, or, if occupied by 
him, the net rental value thereof.— 
Pennsylvania Co. for Insurances on 
Lives & Granting Annuities v. City 
of Philadelphia, 105 A. 630, 262 Pa. 
439, 2 A.L.R. 1573. 

40b N.T.—Matter of New York, 58 
N.T.S. 68, 40 App.Div. 281. 
Wash.—State v. Humes, 76 P. 348, 
34 Wash. 347. 

20 C.J. p 811 note 17. . 

41 . Cal.—^Metropolitan Water Dist. 
of Southern California v. Adams, 
107 P.2d 618, 16 Cal.2d 676, prior 
opinion 99 P.2d 675. 

42 . Tex.—Routh v. Texas Tract. Co., 
Civ.App„ 148 S.W. 1152. 

43. 'N.H.—^Newmarket Electric Co. 

V. Chase, 108 A. 382, 79 N.H. 

280. 

44 . U.S,—U. S. V. Rogers, N.M., 41 
S.Ct. 281, 265 U.S. 163, 65 L.Ed. 
566, affirming 267 F. 397, 168 C.C.A. 
437—Johnson v. U. S., 80 Ct.Cl. 
367—^Hamburg-American Line Ter¬ 
minal & Navigation Co. v. U. S., 74 
Ct.Cl. 360. 
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trial,^5 verdict,46 confirmation of the award,47 or 
the judgment.48 In assessing damages in advance, 
interest to the date selected for assessment of all 
damages may be allowed on all overdue items, and 
items not due will be discounted to the same date.49 
An agreement' that interest shall not accrue after a 
specified date terminates on the reversal of an or¬ 
der granting a stay on which the agreement was 

conditioned.50 

On appeal. The interest to which the owner may 
be entitled on appeal has been held to be computa¬ 
ble from the time of appropriation^! or the time 
when the condemnor took possession.5^ 

§ 177. Deduction of Benefits 

The right of a condemnor to have set off against 
compensation for which it is liable benefits accru¬ 
ing to the residue of the owner’s property because 


§ 178 

of the improvement is discussed infra §§ 178-184. 
Examine Pocket Parts for later cases. 

§ 178. - Set-Off against Value of Part 

Taken or from Entire Compensation 

In the absence of an express constitutional prohibi¬ 
tion, it is held In some Jurisdictions that the legislature 
may authorize or the courts may allow benefits to the 
residue to be set off against the value of the part actually 
taken or from the entire compensation, but In many Ju¬ 
risdictions the value of the part actually taken must be 
paid in cash without deduction of benefits. 

In the absence of an express prohibition in the 
constitution,®^ it is held in some jurisdictions that 
the legislature may authorize or the courts may al¬ 
low the benefits accruing to the residue from the im¬ 
provement to be set off against the value of the 
part actually taken or from the entire compensa- 
tion.®4 On this question, however, the decisions are 
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Hawaii.—Territory v. Honolulu 
Plantation Co., 34 Hawaii 859. 

Kan.—^Bruna v. State Highway Com¬ 
mission, 69 P.2d 743, 146 Kan. 
375—^Fleming v. Board of Com’rs 
of Ellsworth County, 240 P. 591, 

119 Kan. 598. 

N.Y.-Crane v. Craig, 130 N.E. 609, 
230 N.T. 452,' modifying 184 N.T.S. 
740, 193 App.Div. 791—Woodward- 
Brown Realty Co. v. City of New 
York, 197 N.Y.S. 162, 203 App.Div. 
625, reversed on other grounds 139 
N.E. 267. 235 N.Y. 278. 

W.Va.—State, by State Road Com¬ 
mission,^ V. Painter, 199 S.E. 372, 

120 W.Va. 486—Simms v. Dillon, 
193 S.E. 331, 119 W.Va. 284, 113 
A.L.R. 787. 

45. Ala.—Southern Ry. Co. v. Clark, 
126- So. 855, 220 Ala. 555—Hays 
V. Ingham-Burnett Lumber Co., 116 
So. 689, 217 Ala. 524. 

4& N.J.—Duncan Hood Corporation 
V. City of Summit, 146 A. 182, 105 
N.J.Law 583—^Acquackanonk Water 
Co. V. Weidmann Silk Dyeing Co., 
122 A. 825, 99 N.J.Law 175, af¬ 
firming 119 A. 782, 98 N.J.Law 
413. 

47. N.Y.—In re Westchester Ave. in 
the Borough of the Bronx, City of 
New York, 216 N.Y.S. 730, 217 
App.Div. 381. 

4a Cal.—^Metropolitan Water Dist. 
of Southern California v. Adams, 
107 P.2d 618, 16 CaL2d 676, prior 
opinion 99 P.2d 675. 

Hawaii.—City and County of Hono¬ 
lulu V. Gaetano, 30 Hawaii 1. 

N.Y.—-Fowler v. State, 254 N.Y.S. 
446, 234 App.Div. 166, affirmed 182 
N.E. 195, 295 N.Y. 594. 

49. N.H.—Newmarket Electric Co. 
v. Chase, 108 A. 382, 79 N.H. 280. 

6a N.Y.—Fowler v. State, 254 N.Y. 


S. 446, 234 App.Div. 166, affirmed 
182 N.E. 195, 295 N.Y. 594. 

51. Neb.—Chicago, R. I. & P. R. Co. 

V. Buel, 76 N.W. 571, 56 Neb. 205. 
20 C.J. p 812 note 35. 

Interest from date of original award 
see infra § 333. 

Be. Ind.—Schnull v. Indianapolis 
Union Ry. Co., 131 N.B. 51, 190 
Ind. 572. 

53. Ohio.—^Plymouth & Shelby Trac¬ 
tion Co. V. Dempsey, 9 Ohio N.P., 
N.S., 65. 

20 C.J. p 816 note 63 [a], [b] (1), 
[c], [e] (1), [fj, tg], [i] (1). 

In, Iowa it is held, under or apart 
from a provision of the constitution 
expressly so providing, that advan¬ 
tages that may result to the owner 
on account of the improvement 
may not be considered in determining 
damages.—Stoner v. Iowa State 
Highway Commission, 287 N.W. 269, 
227 Iowa 115—^Moran v. Iowa State 
Highway Commission, 274 N.W. 59, 
223 Iowa 936—^Welton v. Iowa State 
Highway Commission, 233 N.W. 876, 
211 Iowa 625—Beal v. Iowa State 
Highway Commission, 230 N.W. 302, 
209 Iowa 1308—Millard v. North¬ 
western Mfg. Co., 205 N.W. 979, 200 
Iowa 1063—Gregory v. Kirkman Con¬ 
sol. Independent School Dist., 187 N. 
W. 553, 193 Iowa 579—Kukkuk v. 
City of Des Moines, 187 N.W. 209, 193 
Iowa 444. 

20 C.J. p 816 note 63 [d]. 

Provisions held not to baz deduc¬ 
tion 

(1) A provision of the constitution 
that such just compensation shall 
be ascertained as may be provided 
by law does not prohibit the legisla¬ 
ture from providing for the deduc¬ 
tion of benefits from damages.— 
Conecuh County v. Carter, 126 So. 
132, 220 Ala. 668—^Rudder v. Lime- 
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Stone County, 125 So. 670, 220 Ala. 
485. 68 A.L.R. 776. 

(2) A provision of the constitution 
prohibiting the deduction of benefits 
in the case of a taking by, or for 
the use of, a corporation does not 
prohibit a taking by a public agency 
or for the use of the public re¬ 
spectively. 

Ark.—Spradley v. Crawford County, 
5 S.W.2d 956, 177 Ark. 1195—Cate 
V. Crawford County,'4 S.W.2d 516, 
176 Ark. 873. 

S.C.—^Jennings v. Sawyer, 189 S.E. 
746, 182 S.C. 427. 

20 C.J. p 816 note 63 [b] (2), [e] 

(3) , [h], [ij (2>, (3). 

(3) A provision prohibiting the de¬ 
duction of benefits in computing 
damages for the taking of a right 
of way does not apply to a taking 
for other purposes. 

Cal.—Crum v. Mt. Shasta Power Cor¬ 
poration, 4 P.2d 564, 117 CaLApp. 
586, motion denied 12 P.2d 134, 124 
CaLApp. 90, followed in Albaugh 
V. Mt. Shasta Power Corporation, 
12 P.2d 137, 124 CaLApp. 779, deny¬ 
ing motion 4 P.2d 574, 117 CaLApp. 
612. 

Kan.—^Lee v. Missouri Pac. R. Co., 5 
P.2d 1102, 134 Kan. 225. 

20 C.J. p 816 note 63 [e] (2). 

54. U.S.—^Reichelderfer v. Quinn, 63 
S.Ct. 177, 287 U.S. 315, 77 L.Ed. 
331, 83 A.L.R. 1429, reversing 53 
P.2d 1079, 60 App.D.C. 325, cer¬ 
tiorari granted 52 S.Ct. 457, 285 U. 
S. 535, 76 L.Ed. 929, and following 
Quinn v. Dougherty, 30 P.2d 749,' 
50 App.D.C. 339. 

Ark.—^Donaghey v. Lincoln, 287 S.W. 
407, 171 Ark. 1042—Holt v. Craw¬ 
ford County, 277 S.W. 520, 169 Ark. 
1069. 

D.C.—Aaronson v. U. S., 79 P.2d 139,. 
65 App.D:C. 14. 

Minn.—^McKeen v. City of Minneapo- 
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not harmonious, and in many jurisdictions it is held 
that the value of the part of a tract which is actu¬ 
ally taken must be paid in cash, without deduction 
therefrom on account of benefits to the residue.^^ 
It has been held that, where the statute makes no 
provision for deduction of benefits, they should 
not^s or need not^? be taken into consideration; 
and a fortiori where it forbids their deduction, they 
should not be taken into consideration.®* Where 
a statute provides for an assessment on the basis of 


benefits from an improvement, benefits cannot be 
deducted from the owner's compensation,59 or, if 
deducted, must be credited on the assessment.®® 

Deduction of special assessments. Under stat¬ 
utes in some jurisdictions, a claim for compensation 
to the owner of land taken by eminent domain for 
the purpose of a public improvement and a tax as¬ 
sessment based on benefit conferred by the im- 


lis, 212 X.W. 202, 170 Minn. 124— 
Chicago, 3 .. I. & P. Ry. Co. v. 
City of Minneapolis, 203 N.W. 640, 
164 Minn. 226, modifying 204 N.W. 
934, 164 Minn. 226—^Appeal of 

Burg, 174 KW. 309, 143 Minn. 424. 
Mo,—City of St. Louis v. Koch, 76 S. 
W.2d 398—^North Nishnabotna 
Drainage Dist. v. Morgan, IS S.W. 
2d 438, 323 Mo. 1—Mississippi 

County V. Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rel. State High¬ 
way Commission v. Kiefer, App., 
110 S.W.2d SS3—State ex rel. State 
Highway Commission v. Scheer, 
App., 84 S.W.2d 641, followed in 
S4 S.W.2d 643—State ex rel. State 
Highway Commission v. Pope, 74 
S.W.2d 265, 228 Mo.App. 888—St. 
Louis-Southwestern Ry. Co. v. 
Hoyt, App., 63 S.W.2d 214—State 
ex rel. State Highway Commission 
V. Stoddard Gin Co., App., 62 S.W. 
2d 940—State ex rel. State High¬ 
way Commission v. Huddleston, 
App., 52 S.W.2d 33—State ex rel. 
State Highway Commission v. 
Day, 47 S.W.2d 147, 226 Mo.App. 
884. transferred, see 35 S.W.2d 37, 
327 Mo. 122. 

Mont.—Lewis and Clark County v. 

Nett. 263 P. 418, 81 Mont 261. 
N.C.—State Highway & Public Works 
Commission v. Hartley, 11 S.E,2d 
314, 218 N.C. 438—Carolina Power 
& Light Co. V. Reeves, 151 S.E. 
871, 198 N.C. 404—Town of Ayden 
V, Lancaster, 150 S.E. 40, 197 N.C. 
556—Goode v. City of Asheville, 
136 S.E. 340, 193 N.C. 134—Stamey 
V. Town of Burnsville, 126 S.E. 103, 
189 N.C. 39—Elks v. Board of 
Com'rs of Pitt County, 102 S.E. 
414, 179 N.C. 241. 

Pa.—Henry v. Somerset County, 161 
A. 881, 105 Pa.Super. 441. 

20 C.Jb p 8 I 3 note 58. 

Where damages exceed benefits, 

the owner is entitled to have the 
difference paid in cash or secured, 
and is entitled to a judgment there¬ 
for. 

Minn.—Chicago, R. I. & P. Ry. Co. v. 
City of Minneapolis, 204 N.W, 934, 
164 Minn. 226, modified on other 
grounds 205 N.W. 640, 164 Minn. 
226. 

Mo.—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 
2d 104, 230 Mo.App. 1030. 


Claim against ovmer 
An agency which takes property 
for public use may set off benefits 
against damages, hut has no claim 
against the owner because of bene¬ 
fits conferred by the improvement. 
—^Ross V. Clark County, 45 S.W.2d 
31. 185 Ark. 1. 

Statute as mandatory 
A statutory provision that benefits 
may be considered in fixing the com¬ 
pensation for the taking of land 
requires that benefits be considered.— 
Conecuh County v. Carter, 126 So. 
132. 220 Ala. 668. j 

55. Ill.—^Department of Public 
Works and Buildings v. Barton, 19 
N.E.2d 935, 371 III. 11—Department 
of Public Works and Buildings v. 
Griffin, 137 N.E. 528, 305 Ill. 585. 
Ky.—Howard v. Howard, 84 S.W.2d 
77, 79. 260 Ky. 257. citing Corpus 
Jurls-^ommonwealth v. Powell, 
79 S.W.2d 411, 268 Ky. 181—Com¬ 
monwealth V. Combs, 50 S.W.2d 
497, 244 Ky. 204—Kentucky Hydro¬ 
electric Co. V. Reister, 287 S.W. 
357. 216 Ky. 303—Louisville & N. 
R. Co. V. Chenault, 284 S.W. 397, 
214 Ky. 748—^Pursiful v. Common¬ 
wealth, 279 S.W. 1106, 212 Ky. 
690—Bell’s Committee v. Board of 
Education of Harrodsburg, 234 S. 
W. 811, 192 Ky, 700. 

La.—^Louisiana Highway Commission 
V, Giaccone, 140 So. 286, 19 La, 
App. 446. 

Md.-^Pumphrey v. Tabler, 2 A.2d 
668, 175 Md. 498. 

Miss.—State Highway Commission v. 
Chatham, 161 So. 674, 173 Miss. 
427. 

Neb,—Stewart v. City of Lincoln, 
189 N.W. 279, 108 Neb. 825. 

N.Y.—^In re Port Byron-Weedsport 
State Highway in Village of Port 
Byron, Town of Mentz, Cayuga 
County, 239 N.Y.S. 678, 136 Misc. 
148—^American Woolen Co. v. 
State, 211 N.Y.S. 149, 125 Misc. 
186—^Northern New York Power 
Corporation v. State, 298 N.Y.S. 
688 . 

Tex.—State v. Carpenter, Com.App., 

89 S.W.2d 194, reversing, Civ.App„ 

55 S.W.2d 219—Wilson v. Newton 
County, Civ.App., 269 S.W. 227. 

Va.—^Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 387. 

20 C.J- p 814 note 59—50 C.J. p 395 
note 27. 


56. D.C.—District of Columbia v. 
Prospect Hill Cemetery, 5 App.D.C. 
497. 

Mich.—^In re Bagley Ave. in City of 
Detroit. 226 N.W. 688, 248 Mich. 1 
—Rogers v. Breisacher, 204 N.W. 
112, 231 Mich. 317. 

N.J.—Robinson v. Borough of Edge- 
water, 119 A. 7, 98 N.J.Law 205. 
20 C.J. p 813 note 68 [f] (2), [gj 
(3)—50 C.J. p 395 note 28. 

57 . N.C.—^Harrold v. Good Roads 
Commission, 109 S.E. 625, 182 N.C. 
577. 

58. Ala.-^Stout v. Limestone Coun¬ 
ty, 100 So. 352, 211 Ala. 227. ' 

Ill.—^Department of Public Works & 
Buildings v. Caldwell, 133 N.B. 
642, 301 Ill. 242. 

Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower Vein 
Coal Co., 154 N.E. 659, 198 Ind. 
646—Cleveland, C., C. & St. L. Ry. 
Co. V. Smith, 138 N.E. 347, 192 Ind. 
674, 

La.—^Louisiana Highway Commission 
V. Haney, App., 158 So. 243. 

20 C.J. p.815 note 61. 

Particular statutes construed 

(1) A statute prohibiting generally 
the deduction of benefits is applica¬ 
ble to a taking by the state as well 
as by private corporations.—Louisi¬ 
ana Highway Commission v. Mer¬ 
chant, La.App., 174 So. 696. 

(2) The state is not a “municipal 
corporation” within the meaning of a 
statute prohibiting the deduction of 
benefits except where the taking is 
by a municipal corporation; and 
benefits cannot be deducted in the 
case of a taking by the state.—State 
V. Reid, 185 N.E. 449, 204 Ind. 631, 
86 A.L.R. 1442—State v. Brubeck, 
170 N.E. 81, 204 Ind. 1. 

59 . Ark.—^Miller Levee Dist. No. 2 
V. Dale, 290 S.W. 948, 172 A,rk. 942. 

Kan.—^Anderson v. Board of Com’rs 
of Douglas County, 193 P. 329, 107 
Kan. 655. 

Mich.—City, of Detroit v. Loula, 198 
N.W. 837, 227 Mich. 189. 

60. Mich.—^Board of Road Com’rs 
of Macomb County v. Vermander, 
219 N.W. 74. 242 Mich. 239. 
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provement may De set ott against each other,® ^ al¬ 
though in other jurisdictions such a set-off is not 
permissible.®^ An assignment of the award does 
not extinguish the right of set-off of the assess¬ 
ment as against the assignee,®® and, in the absence 
of a statutory provision authorizing a set-off as 
against only the owner of the property assessed,®^ 
a transfer of the property which does not carry 
with it the right to the award does not extinguish 
the right of' set-off as against the owner of the 
award.®® 


§ 179. -Set-Off against Damage to Resi¬ 

due 

Where the constitution contains no provision regard¬ 
ing the deduction of benefits, the legislature may au¬ 
thorize or the courts may allow benefits accruing to the 
residue of the property to be set off against the damages 
thereto. 

Where the constitution contains no provision in 
regard to the deduction benefits, it is competent 
for the legislature to provide that, where only a 
part of a tract is taken for the public use, the bene¬ 
fits accruing to the residue shall be set off against 
the damages thereto, or for the courts to allow such 
deduction,®® although there is some authority to the 


61 . U.S.—Sebastian Bridgre Dist v. 
Missouri Pac, H. Co., C.C.A.Ark., 
292 F. 345, certiorari denied 44 S. 
Ct. 37, 263 U.S. 711, 68 L.Bd. 519. 

N.T.—In re Engrlander’s Estate, 25 
N.Y.S.2d 885, 261 App.Div. 975, ap¬ 
peal denied 27 N.T.S.2d 475. 

N.C.—Atlantic Coast Line R. Co. v. 
Town of Ahoskie, 163 S.E. 565, 202 
N.C. 585—Eflrd v. City of Winston- 
Salem, 153 S.E. 632, 199 N.C. 33. 

20 C.J. p 817 note 66. 

Sower rigrlits in award are subject 
to the payment of benefit assessments 
made in the same condemnation pro¬ 
ceeding.—In re East 42nd Street, Bor¬ 
ough of Brooklyn, 3 N.Y.S.2d 665, 167 
Misc. 714. 

Manifest eguity 

In determining the legislative in¬ 
tention regarding the set-off of an 
assessment against an award, the 
manifest equity in the cancellation 
of mutual credits will be considered, 
and the court will not strain to hold 
that the manifest equity has been 
ignored where the statutory scheme 
suggests by reasonable implication 
that it has been heeded and obeyed. 
—In re Nunez, 123 N.E. 492, 226 N.Y. 
246, affirming 169 N.Y.S. 1106, 183 
App.Div. 969, which reversed 164 N. 
Y.S. 841, 99 Misc. 645. 

Constitutional provision prohibiting 
deduction of benefits is not violated 
by a statute which authorizes the as¬ 
sessment of the cost of an improve¬ 
ment against abutting property ac¬ 
cording to the benefit derived by such 
property, where other provisions of 
the constitution authorize assess¬ 
ments to raise funds for that pur¬ 
pose.—^Hutchins v. Hanna, 162 N.W. 
225, 159 N.W. 199, 179 Iowa 912—20 
C.J. p 817 note 64. 

fair proportion of benefits 

Property owner is entitled to re¬ 
ceive amount by which damages from 
improvement appraised to him ex¬ 
ceed fair proportion of special bene¬ 
fits assessed against property.—Bish¬ 
op V. City of Meriden, 159 A. 289, 114 
Conn. 483. 

62. Ohio.--Cincinnati, L. & N. R. Co. 


! V. Cincinnati, 57 N.E. 229, 62 Ohio 
St. 465, 49 L.RA. 566. 

20 C.J. p 817 note 67. 

63. N.Y.—In re Nunez, 123 N.E. 492, 
226 N.Y. 246. 

64. N.Y.—^Application of Mazzone, 22 
N.E.2d 315, 281 N.Y. 139, 123 A.L.R. 
1467, reversing 4 N.Y.S.2d 1, 254 
App.Div. 104, motion granted 16 N. 
E.2d 853, 278 N.Y. 707, reargument 
denied Mazzone v. Hjorth, 22 N.E. 
2d 868, 281 N.Y. 671. 

65. N.Y.—In re Nunez, 123 N.E. 492, 
226 N.Y. 246, affirming 169 N.Y.S. 
1106, 183 App.Div. 939, which re¬ 
versed 164 N.Y.S. 841, 99 Misc. 645. 

66. Ala.—^Pickens County v. Jordan, 
196 So. 121, 239 Ala. 589—McRea 
V. Marion County, 133 So. 278, 222 
Ala. 511. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240— 
Muecke v. City of Macon, 131 S.E. 
124, 34 Ga.App. 744. 

Ill.—^Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
935, 371 Ill. 11—Department of 
Public Works and Buildings v. 
Hubbard. 1 N.E.2d 383, 363 Ill. 99 
—Department of Public Works and 
Buildings v. McBride, 170 N.E. 295, 
338 Ill. 347—^Department of Pub¬ 
lic Works and Buildings v. Keck, 
161 N.E. 55, 330 Ill. 39—Depart¬ 
ment of Public Works and Build¬ 
ings V. Griffin, 137 N.E. 623, 305 
Ill. 585—^Department of Public 
Works & Buildings v. Caldwell, 133 
N.E. 642, 301 Ill. 242. 

La.—Louisiana Highway Commission 

V. Giaccone, 140 So. 286, 19 La. 
App. 446. 

Me.—^Boober v. Towne, 143 A. 176, 
127 Me. 332. 

Mo.—State ex rel. State Highway 
Commission v. Scheer, App., 84 S. 

W. 2d 641, followed in 84 S.W.2d 
643—State ex rel. State Highway 
Commission v. Day, 47 S.W.2d 147, 
226 Mo.App. 884, transferred, see 
35 S.W,2d 37, 327 Mo. 122. 

Neb.—^Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist, 296 N.W. 752—^Regonby 
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V. Dawson County Irr. Co., 254 N.W. 
389, 126 Neb. 711. 

N.Y.—^In re Elevated Railroad Struc¬ 
tures, etc., in East Forty-Second 
St, City of New York, 243 N.Y.S. 
665, 229 App.Div. 617, modifying 
In re Forty-Second St. Spur of 
Manhattan Ry. Co. in City of New 
York. 216 N.Y.S. 2, 126 Misc. 879— 
American Woolen Co. v. State, 187 
I N.Y.S. 341, 195 App.Div. 698, re¬ 
versing 180 N.Y.S. 759, 110 Misc. 
413—^American Woolen Co. v. State, 
211 N.Y.S. 149, 125 Misc. 186— 
Northern New York Power Corpora¬ 
tion V. State, 298 N.Y.S. 688. 

Tenn.—Faulkner v. City of Nashville, 
286 S.W. 39, 164 Tenn. 145—Depart¬ 
ment of Highways & Public Works 

V. Templeton, 5 Tenn.App. 485. 
Tex.—State v. Carpenter, 89 S.W.2d 

979, 126 Tex. 604, denying rehear¬ 
ing 89 S.W.2d 194, 126 Tex. 604, 
reversing, Civ.App., 55 S.W.2d 219 
—State V. Carpenter, Com.App., 89 
S.W.2d 194, reversing, Clv.App., 55 
S.W.2d 219—State v. Davis, Civ. 
App., 140 S.W.2d 861—Wilson v. 
Newton County, Civ.App., 269 S. 

W. 227—Goldforb v. Gulf, C. & S. 
F. Ry. Co., Clv.App., 243 S.W. 707. 

Va.—Talbot v. City of Norfolk, 163 
S.E. 100, 158 Va. 387. 

W.Va.—Clay County Court v. Adams, 
155 S.E. 174, 109 W.Va. 421—Cal¬ 
houn County Court v. Force, 146 
S.E. 530, 106 W.Va. 581. 

20 C.J. p 817 note 70. 

Benefits as not part of compensation 

Benefits are not legally considered 
a part of the compensation required, 
but are allowed to be shown as a 
means of ascertaining what the just 
compensation for damages to the res¬ 
idue should be.—^Hopkins County 
Levee Improvement Dist. No. 3 v. 
Hooten, Tex.Civ.App., 262 S.W. 326. 

Zn Sentncky 

(1) Direct damage to the residue 
must be paid for in full without de¬ 
ducting benefits.—Commonwealth v. 
Combs, 60 S.W.2d 497, 244 Ky. 204— 
Beirs Committee v. Board of Educa¬ 
tion of Harrodsburg, 234 S.W. 311» 
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contrary.®'^ Where the constitution forbids the 
set-off of benefits, it has been held that such bene¬ 
fits cannot be deducted from the damage to the 
residue,®® but there are also decisions holding that 
such a constitutional inhibition relates only to com¬ 
pensation for land actually taken, and does not 
preclude the set-off of benefits from damage to the 
remainder of the tract.®® Where property is mere¬ 
ly injured, and no part actually taken,7® as in the 
case of a railroad or other public improvement con¬ 
structed in the street or nearby property,it is 
the general rule, even in those jurisdictions in which 
the constitution forbids the consideration of bene¬ 
fits where land is taken, that benefits may be set off 
from the damage, or may be considered in estimat¬ 
ing the amount thereof, unless the property, is sub¬ 
ject to a special assessment for benefits."^® 

§ 180. -Benefits in Excess of Damages 

and Value of Land 

Where the benefits equal or exceed the damages, the 


owner is held In some Jurisdictions to have received Just 
compensation or not to have been damaged. There are 
many decisions holding that benefits In excess of dam¬ 
ages may be charged against the owner by special as¬ 
sessment through exercise of the taxing power, although 
there are also some decisions holding htat benefits can¬ 
not exceed damages. 

Where the benefits equal or exceed the damages, 
the owner is held, in some jurisdictions, to have 
received just compensation^® or not to have been 
damaged.'^^ Similarly, where a special assessment 
on the basis of the benefit conferred exceeds the 
damage incurred by the owner of the property, the 
owner cannot in some jurisdictions recover his dam¬ 
ages;"^® but, where the owner is subject to such 
an assessment, benefits cannot also be deducted.*^® 
There are many decisions holding that benefits in 
excess of damages may be charged against the own¬ 
er by special assessment through exercise of the 
power of taxation,77 although there are also some 
decisions holding that benefits cannot exceed dam¬ 
ages.^® 


192 Ky. 700—20 C.J. p 817 note 70 [f] 

( 2 ). 

(2) However, benefits may be set 
ofC against consequential or inciden¬ 
tal damages.—^Louisville & N. R. Co. 
V. Hargis. 20 S.W.2d 991, 230 Ky. 
$06. 

20 C.J. p 817 note 70 [f] (3). 

67- Miss.—^New Orleans, etc., R. Co. 
V. Moye, 39 Miss. 374. 

20 C.J. p 818 note 71. 

68. Iowa.—^Lough v. Minneapolis, 
etc., R. Co., 89 N.W. 77, 116 lovra 
31. 

Kan.—^Florence, etc., R. Co. v. Shep¬ 
herd, 31 P. 1002, 50 Kan. 438. 

20 C.J. p 818 note 73 [a], Cb], p 819 
note 74 [b] (2), [e] (2). 

68- Ala.—^Alabama Power Co. v. 
Keystone Lime Co., 67 So. 833, 191 
Ala. 58, Ann.Cas.l917C 878. 

S.C.—Bailey v. Clinton, 70 S.B, 446, 
88 S.C. 118. 

20 C.J. p 819 note 74 [a], [bJ-CdJ. 
Taking by municipality, county, or 
state 

(1) A provision prohibiting the de¬ 
duction of benefits from the compen¬ 
sation except where the taking is by 
a municipality or county or the state 
does not preclude the deduction of 
benefits from damages to the residue 
where the taking is by such an agen¬ 
cy.—^People V. McReynolds, 87 P.2d 
734, 31 Cal.App.2d 219—Los Angeles 
County V. Marblehead Land Co., 273 
P. 131, 95 Cal.App. 602—20 C.J. p 
819 note 74 [b] (1). 

<2) Similarly, it is held, under or 
apart from a provision prohibiting 
the deduction of benefits from com¬ 
pensation except where the taking is 
by a municipality, that benefits may 
.1)6 deducted from damage to the res¬ 


idue where the taking is by a mu¬ 
nicipality or the state.—State v. 
Kelley, 182 P. 942, 108 Wash. 245. 

20 C.J. p 819 note 74 [e] (1). 

70- Ky.—Perry County v. Riley, 104 
S.W.2d 1090. 268 Ky. 325. 

Tex.—City of Waco v. Craven, Civ. 

App., 54 S.W.2d 883. 

20 C.J. p 819 note 75. 

Xu Oklahoma a contrary view has 
been taken.—Chicago, R. I. & P. Ry. 
Co. V. Jennings, 53 P.2d 691, 175 Okl. 
524. 

71. Mich.—^Johnstone v. Detroit, G. 
H. & M. Ry. Co.. 222 N.W. 325, 245 
Mich. 65, 67 A.L.R. 373. 

Va.—Town of Galax v. Waugh, 129 
S.E. 504, 143 Va. 213. 

20 C.J. p 819 note 76. 

Change of grade 

W.Va.—Peddicord v. Marshall County 
Court, 3 S.E.2d 222—Harvey v. 
City of Huntington, 136 S.E. 840, 
103 W.Va. 186—Jones v. City of 
Clarksburg, 99 S.E. 484, 84 W.Va. 
257. 

20 C.J. p 819 note 76 CcJ (1). 

72. Ark,—City of Van Buren v. 
Smith, 300 S.W. 397, 175 Ark. 697. 

Ohio.—Young v. City of Toledo, 178 
N.B. 33, 39 Ohio App. 553. 

7i Ark.—^Herndon v. Pulaski Coun¬ 
ty, 117 S.W.2d 1051, 196 Ark. 284, 
certiorari denied 59 S.Ct. 148, 305 

U. S. 642, 83 L.Bd. 414—Peterson 

V. Garland County, 65 S.W.2d 18, 
188 Ark. 1167—Washa v. Prairie 
County, 54 S.W.2d 686, 186 Ark. 530 
—Weidemeyer v. City of Little 
Rock, 247 S.W, 62, 157 Ark. 5— 
Gregg V. Sanders, 231 S.W. 190, 149 
Ark. 15, 17 A.L.R. 59—City of 
Paragould v. Milner, 170 S.W. 78, 
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114 Ark. 334—Cribbs v. Benedict, 
44 S.W. 707, 64 Ark. 655. 

Mo.—^Lingo V. Burford, 20 S.W. 469, 
112 Mo. 149—State ex rel. State 
Highway Commission v. Baumhoff, 
93 S.W.2d 104, 230 Mo.App. 1030 
—State ex rel. State Highway Com¬ 
mission V. Thayer, App., 62 S.W. 2d 
938. 

Pa.—^Andrews Land Co. v. City of 
Erie, 21 Erie Co. 149, 53 York Leg. 
Rec. 111. 

Set off as against consequential dam¬ 
ages 

N.y.—^American Woolen Co. v. State, 
211 N.T.S. 149, 126 Mlsc. 186— 
Northern New York Power Corpo¬ 
ration v. State, 298 N.Y.S. 688. 

74. Va.—^Town of Galax v. Waugh, 
129 S.E. 504, 143 Va. 213. 

75. Ill.—^People ex rel. O’Connor v. 
City of Chicago, 20 N.B.2d 306, 
299 IlLApp. 504. 

76. Ark.—^Driver v. Road Improve¬ 
ment Dist. No. 1, 288 S.W. 711, 172 
Ark. 340—Gregg v. Sanders, 231 
S.W. 190, 149 Ark. 15, 17 A.L.R. 69. 

Wash.—State v. Gilliam, 262 P. 138, 
146 Wash. 6. 

Benefits In excess of assessment 
cannot be set off where no question 
has been raised as to the correctness 
of the assessment.—^Donaghey v. Lin¬ 
coln, 287 S.W. 407, 171 Ark. 1042. 

77. Ind.—Burkam v. Ohio, etc., R. 
Co., 23 N.B. 799, 122 Ind. 344—In¬ 
diana Cent. R. Co. v. Hunter, 8 Ind. 
74. 

20 C.J. p 820 note 77. 

78. N.C.—Goode v. City of Asheville, 
136 S.B. 340. 193 N.C. 134—Wil¬ 
mington, etc., R. Co. V. Smith, 6 
S.E. 237, 99 N.C. 131. 

20 C.J, p 820 note 77. 
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§ 181. -Set-Off against Damage to Sep¬ 

arate Tract 

The benefit accruing to a contiguous but separate 
and distinct tract owned by the person whose property 
has been taken or Injured cannot be set off against the 
damages due for the taking or Injury, but several dis¬ 
tinct tracts which are used together may be considered 
as one tract for the purpose of estimating benefits. 

The benefit accruing to a contiguous but separate 
and distinct tract owned by the person whose prop¬ 
erty has been taken or injured cannot be set off in 
determining the damages due for such taking or 
injury.^® However, if several distinct pieces of 
property are used together, they may be considered 
as one tract for the purposes of estimating bene- 
fits.«0 

§ 182. -Set-OfiE of Benefits from Another 

Improvement 

Benefits derived from improvements other than the 
improvement for which the land is condemned cannot be 
considered. 

The benefits which may be considered are those 
which are derived from the improvement for which 


the land is to be condemned, and not those derived 
from other improvements.®^ 

I 183 . - Character of Benefits 

a. In general 

b. General and special benefits 

c. With reference to time 

a. In General 

Generally speaking, the benefits which may be set off 
are those accruing to the residue of the tract from the 
construction of the improvement. They must be actual 
and appreciable and not merely conjectural, and must be 
the direct and proximate result of the improvement, re¬ 
mote benefits not being taken into consideration. 

Generally speaking, the benefits which may be 
set off against the damages where part of a tract 
is taken in the exercise of the right of eminent do¬ 
main are those accruing to the residue of the 
tract®® from the construction of the improvement.®® 
They must be actual and appreciable,®^ and not 
merely conjectural;®® and they must be the direct 
and proximate result of the improvement, remote 
benefits not being taken into consideration.®® Ben- 


79- Ky.—^Louisville & N. R. Co. v. 
Chenault, 284 S.W. 397, 214 Ky. 
748. 

Mo.—Gary v. Averill, 12 S.W.2d 747, 
321 Mo. 840. 

Va.—Talbot v. City of Norfolk, 163 
S.B. 100, 158 Va. 387. 

20 C.J. p 820 note 78. 

80: Ala.—^Pryor v. Limestone Coun¬ 
ty. 134 So. 17, 222 Ala. 621. 

20 C.J. p 321 note 79. 

81. Conn.—Hoyt v. City of Stamford, 
165 A. 357, 116 Conn. 402. 

Minn.—Chlcagro, R. I. & P. Ry. Co. 
V. City of Minneapolis, 204 N.W. 
934, 164 Minn. 226, modified on oth¬ 
er grounds 205 N.W. 640, 164 Minn. 
226. 

Mo.—State ex rel. State Highway j 
Commission v. Bailey, App., 115 
S.W. 2d 17.^ 

20 C.J. p 821 note 80. 

Benefits held deductible as against 
an assertion that they were not de¬ 
rived from the improvement for 
which the land was condemned.— 
Town of Sumner v. Pryar, 264 P. 411, 
146 Wash. 607. 

82. Idaho.—Tyson Creek R. Co. v. 
Empire Mill Co., 174 P. 1004, 31 
Idaho 580. 

Mass.—^Butchers' Slaughtering, etc., 
Assoc. V. Commonwealth, 47 N.E. 
599, 169 Mass. 103. 

20 C.J. p 821 note 81. 

83. Cal.—People v. McReynolds, 87 
P.2d 734, 31 Cal.App.2d 219—Los 
Angeles County v. Marblehead 
Land Co., 273 P. 131, 95 Cal.App. 
602. 

Colo.—^Denver Joint Stock Land Bank 
V. Board of Com'rs of Elbert Coun¬ 


ty, 98 P.2d 283, 286, citing Corpus 
Juris. 

Conn.—^Hoyt v. City of Stamford, 165 
A. 367, 116 Conn. 402. 

Ind.—Cleveland, C., C. & St. L. Ry. 
Co. V. Mumford, 197 N.B.. 826, 208 
Ind. 655. 

Minn.—Chicago, R. L & P. Ry. Co. 
V. City of Minneapolis, 204 N.W. 
934, 164 Minn. 226, modified on oth¬ 
er grounds 205 N.W. 640, 164 Minn. 
226. 

Mo.—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 338, 
321 Mo. 1154—State ex rel. State 
Highway Commission v. Bailey, 
App„ 115 S.W.2d 17—State ex rel. 
State Highway Commission v. Bank 
of Lewis County, App., 102 S.W.2d 
774. 

20 C.J. p 821 note 82. 

Benefits from another improvement 
see supra § 182. 

SubstltutioxL of culinary water for 
other water taken fl*om the owner of 
a right in the water taken is not 
deductible as a benefit.—Shurtleff v. 
Salt Lake City, 82 P.2d 561, 96 Utah 
21 . 

Benefit held to aceme from Improve¬ 
ment 

Ark.—^Holt V. Crawford County, 277 
S.W. 520, 169 Ark. 1069. 

84ii Mo.—State ex rel. State Highway 
Commission v. Pope, 74 S.W.2d 265, 
269; 228 Mo.App. 888, citing Cor¬ 
pus Juris. 

20 C.J. p 821 note 83. 

85. Colo.—^Denver Joint Stock Land 
Bank v. Board of Com’rs of El¬ 
bert County, 98 P,2d 283, 286, cit¬ 
ing CorpTUS Juris. 
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Ga.—St. Clair v. State Highway 
Board, 165 S.B. 297, 45 Ga.App. 488. 
Mo.—State ex rel. State Highway 
Commission v. Pope, 74 S.W.2d 265, 
269, 228 Mo.App. 888, citing Cor- 
pus Juris. 

20 C.J. p 821 note 84. 

Other statements of req.uixement 

(1) Benefits, to be deducted, must 
be reasonably certain to result.—^Peo¬ 
ple V. McReynolds, 87 P.2d 734, 31 
Cal.App.2d 219—Los Angeles County 
V. Marblehead Land Co., 273 P. 131, 
95 Cal.App. 602. 

(2) Benefits, to be deducted, must 
be within the range of present view, 
capable of financial realization with¬ 
in a reasonable period, and not based 
upon speculative forecasts contingent 
upon something so uncertain that 
it is problematical if it will ever 
happen.—In re Rogers, 220 N.W. 808, 
243 Mich. 517. 

Opening of street 

The benefit from the opening of a 
street may be considered if, although 
when the street is opened it would 
be impassable, there is no showing 
that it cannot be made passable.— 
Kansas City v. Baird, 11 S.W. 243, 
98 Mo. 215, rehearing overruled 11 
S.W. 562, 98 Mo. 215. 

BSlief from costs of future iiu- 
provameut is not deductible as a ben¬ 
efit where property owner would not 
receive like benefit or incur like in¬ 
jury with others within the improve¬ 
ment district.—Town of Oneida v. 
Hail, 106 SW.2d 121, 21 Tenn.App. 70. 

86. Mo.—State ex rel. State Highway 
Commission v. Jones, 15 S.W. 2d *338, 
321 Mo. 1154—Mississippi County 
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efits are referable to the same tract of land as is 
considered in determining damages;®'^ subject to 
this restriction, they are referable to the tract as 
a whole, except where the value of only a por¬ 
tion of the tract is affected by the taking, in which 
case the remainder of the tract may be disregarded 
in assessing benefits.^® 

b. Greneral and Special Benefits 

By the weight of authority, the benefits which may 
be deducted are those which are special or peculiar to 

V. Byrd, 4 S.W.2d SIO, 319 Mo. 

697—State ex rel. State Highway 
Commission v. Bailey, App., 115 S. 

W. 2d 17—State ex rel. State High¬ 
way Commission v. Bank of Lewis 
County. App., 102 S.W.2d 774— 

State ex rel. State Highway Com¬ 
mission V. Pope, 74 S.'W.2d 265. 228 
Mo.App. 888. 

20 C.J. p 822 note 85. 

Increase in valne 
The mere fact that the value of 
the property has increased after the 
taking does not warrant the deduc¬ 
tion of such enhancement from the 
damages since factors other than the 
improvement may have been the 
cause of the enhancement.—North 
Nishnabotna Drainage Dist. v. Mor¬ 
gan, 18 S.W.2d 438, 323 Mo. 1—20 C. 

J. p 822 note 85 [a] (2), [d] (1), (2), 

Increased traffic 

In determining damages to abutting 
property from an elevated railroad, 
the special benefits from increased 
traffic which may be considered are 
not limited to those resulting from 
the construction and operation of 
the road in the particular block in 
which the property is situated, but 
include those resulting from the pas¬ 
senger traffic at stations a few blocks 
from the property.—Geohegan v. Un¬ 
ion Elevated R. Co., 126 N.E. 763. 292 
Ill. 261. 

87. Conn.—Appeal of Phillips, 154 A. 

238. 113 Conn. 40. 

88 . Conn.—Appeal of Phillips, supra. 

Set-off against damage to separate 

tract see supra § 181. 

89. Ark.—^Herndon v. Pulaski Coun¬ 
ty, 117 S.W.2d 1051, 196 Ark. 284, 
certiorari denied 59 S.Ct. 148, 305 

U. S. 642, 83 L.Ed. 414—^Washa v. 

Prairie County, 54 S.W.2d 686, 186 
Ark, 530—^Ross v. Clark County, 45 
S.W.2d 31, 185 Ark. 1. 

Cal.—People v. McReynolds, 87 P.2d 
734, 31 CaI.App.2d 219—Los An¬ 
geles County V. Marblehead Land 
Co., 273 P. 131, 95 Cai.App. 602. 

Colo.—Denver Joint Stock Land Bank 

V. Board of Com'rs of Elbert Coun¬ 
ty, 98 P.2d 283, 286, citing Corpus 
Juris. 

Conn.—^Bishop v. City of Meriden, 159 
A. 289, 114 Conn. 483. 

Ga,—^State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240. 


the tract taken, and general benefits resulting to the 
owner in common with the public cannot be set off. 

By the weight of authority, the benefits which 
may be set off against the value of the property 
taken or the damage to that injured in making an 
improvement, are those which are special or local 
or which result directly and peculiarly to the partic¬ 
ular tract of which a part is taken,89 and general 
benefits resulting to the owner in common with the 
public cannot be set off.^® However, it has been 

Burnsville, 126 S.E. 103, 189 N.C. 

V. Board of Com’rs of 
Pitt County, 102 S.E. 414, 179 N.C. 
241. 

Or.—^Petition of Reeder, 222 P. 724, 
110 Or. 484. 

Pa.—^Henry v. Somerset County, 161 

A. 881, 105 Pa.Super. 441—Sweeney 
V. City of Scranton, 74 Pa.Super. 
348. 

Tenn.—^Faulkner v. City of Nashville, 
285 S.W. 39, 154 Tenn. 145—Depart¬ 
ment of Highways & Public Works 
V. Templeton, 5 Tenn.App. 485. 

Tex.—State v. Carpenter, Com.App., 
89 S.W.2d 194, reversing. Civ.App., 
55 S.W.2d 219—State v. Davis, Civ. 
App., 140 S.W.2d 861—City of Waco 
I V. Craven, Civ.App., 64 S.W.2d 883— 
Grimes County v. Siddall, Civ.App., 
41 S,W.2d 827, error dismissed— 
Hopkins County Levee Improve¬ 
ment Dist. No. 3 V. Hooten, Civ. 
App., 262 S.W. 325—Goldforb v. 
Gulf, C. & S. P. Ry. Co., Civ.App., 

" 243 S.W. 707. 

Va.—Talbot v. City of Norfolk, 163 S. 

B. 100, 158 Va. 387—^Town of Galax 

V. Waugh, 129 S.B. 604, 143 Va. 
213. 

W.Va.—’Peddicord v. Marshall County 
Court, 3 S.B.2d 222—Clay County 
Court V. Adams, 155 S.E. 174, 109 

W. Va. 421—^Harvey v. City of 
Huntington, 136 S.E. 840, 103 W. 
Va. 186—McGibson v. Roane Coun¬ 
ty Court, 121 S.E. 99, 95 W.Va. 338. 

Statute prohibiting deduction of 
benefits from public use for which 
property is taken does not relate to 
benefit different from that attaching 
to properties generally.—^Adirondack 
Power & Light Corporation v. Ev¬ 
ans, 235 N.T.S. 669, 226 App.Div. 490. 

90. Ark.—Washa v. Prairie County, 

54 S.W.2d 686, 186 Ark. 530. 

Cal.—People v. McReynolds, 87 P.2d 
734, 31 Gal.App.2d 219—Los Angeles 
County V. Marblehead Land Co., 
273 P. 131, 95 Cal.App. 602. 

Colo.—^Denver Joint Stock Land Bank 
V. Board of Com'rs of Elbert Coun¬ 
ty, 98 P.2d 283, 286, citing Corpus 
Juris. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.B.2d 907, 60 Ga.App. 240. 

Ind.—State v. Brubeck, 170 N.E. 81, 
204 Ind. 1. 


Ill.—^Department of Public Works 
and Buildings v. Barton, 19 N.E.2d 
933, 371 III. 11—Department of 
Public Works and Buildings v. 
Hubbard, 1 N.E.2d 383, 363 Ill. 99 
—^Department of Public Works and 
Buildings v. Griffin. 137 N.E. 523, 
305 Ill. 585—^Department of Pub¬ 
lic Works & Buildings v. Caldwell, 
133 N.E. 642, 301 Ill. 242. 

Me.—Boober v. Towne, 143 A. 176, 
127 Me. 332. 

Minn.—State v. Anderson, 223 N.W. 
923, 176 Minn. 525—Chicago, R. 
I. & P. Ry. Co. v. City of Minne¬ 
apolis. 205 N.W. 640, 164 Minn. 226, 
modifying 204 N.W. 934, 164 Minn. 
226. 

Mo.—^North Nishnabotna Drainage 
Dist. V. Morgan, 18 S.W.2d 438. 323 
Mo. 1—State ex rel. State Highway 
Commission v. Jones, 16 S.W.2d 
338, 321 Mo. 1154—Mississippi 

County V. Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rel. State High¬ 
way Commission v. Bailey, App., 
115 S.W.2d 17—State ex rel. State 
Highway Commission v. Kiefer, 
App., 110 S.W.2d 883—State ex rel. 
State Highway Commission v. 
Baumhoff, 93 S.W.2d 104, 230 Mo. 
App. 1030—State ex rel. State 
Highway Commission v. Scheer, 
App,, 84 S.W.2d 641, followed in 
84 S.W.2d 643—State ex rel. State 
Highway Commission v. Pope, 74 S. 
W.2d 265, 228 Mo.App. 888—St. Lou¬ 
is-Southwestern Ry. Co. V. Hoyt, 
App., 63 S,W,2d 214—State ex rel. 
State Highway Commission v. Stod¬ 
dard Gin Co., App., 62 S.W.2d 940— 
State ex rel. State Highway Com¬ 
mission V. Huddleston, App., 52 S. 
W.2d 33—State ex rel. State high¬ 
way Commission v. Day, 47 S.W.2d 
147, 226 Mo.App. 884, transferred, 
see 35 S.W.2d 37, 327 Mo. 122. 

Mont,—Gallatin Valley Electric Ry. 

V. Neible, 186 P. 689, 57 Mont. 27. 

Neb.—^Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752. 755, quoting 
Corpus Juris—Quivey v. City of 
Mitchell, 277 N.W. 50, 133 Neb. 727 
—Regonby v. Dawson County Irr. 
Co., 254 N.W; 389, 126 Neb. 711. 

N.C.—Town of Ayden v. Lancaster, 
150 S.B. 40, 197 N.C. 556—Goode v. 
City of Asheville, 136 S.E. 340, 193 
N.C. 134—Stazney v. Town of | 
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held that the legislature may authorize the set-off 
of general as well as special benefits,®^ and there 
are decisions holding, under or apart from a stat¬ 
ute expressly so providing, that general as well as 
special damages may be set off.®^ 


Few general rules can be laid down for ascer¬ 
taining whether or not a given benefit is general 
or special; the question must be determined large¬ 
ly by the circumstances of the particular case.®® 
Generally speaking, special benefits are to be dif- 


La.—Louisiana Highway Commission 
V. Hoell, 140 So. 485, 174 La. 302. 

Minn.—State v. Anderson, 223 N.W. 
923, 176 Minn. 525. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 565, 
overruling suggestion of error 195 
So. 679—State Highway Commis¬ 
sion v. Buchanan, 166 So. 537, 175 
Miss. 157. 

Mo.—^North Nishnabotna Drainage 
Dist. V. Morgan, 18 S.W.2d 438, 323 
Mo. 1—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 
338, 321 Mo. 1154—^Mississippi 

County V. Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rel. State High¬ 
way Commission v. Bailey, App., 
115 S.W.2d 17—State ex rel. State 
Highway Commission v. Bank of 
Lewis County, App., 102^ S.W.2d 
774—State ex rel. State Highway 
Commission v. Pope, 74 S.W.2d 265, 
228 Mo.App. 888—State ex rel. 
State Highway Commission of Mis¬ 
souri V. Hartman, 44 S.W.2d 169, 
226 Mo.App. 604. 

Mont.—Gallatin Valley Electric Ry. 
V. Neible, 186 P. 689, 57 Mont. 
27. 

Neb.—^Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752—Quivey v. 
City of Mitchell, 277 N.W. 50, 133 
Neb. 727—Regouby v. Dawson 
County Irr. Co., 254 N.W. 389, 126 
Neb. 711. 

Or.—Petition of Reeder, 222 P. 724, 
110 Or. 484. 

Tenn.—^Faulkner v. City of Nashville, 
285 S.W. 39, 154 Tenn. 145. 

Tex.—City of Waco v. Craven, Civ. 
App., 54 S.W.2d 883—Goldforb v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 
243 S.W. 707. 

W.Vk.—^Peddicord v. Marshall Coun¬ 
ty Court, 3 S.E.2d 222—Harvey v. 
City of Huntington, 136 S.B. 840, 
103 W.Va. 186—McGibson v. Roane 
County Court, 121 S.E. 99, 95 W. 
Va. 338. 

20 C.J. p 822 note 87. 

Corpus Juris statement is cited 

as supporting the rule stated in the 

text.—McRea v. Marion County, 133 

So. 278, 280, 222 Ala. 511. 

91. N.C.—Town of Ayden v. Lan¬ 
caster, 150 S.B. 40, 197 N.C. 556— 
Goode v. City of Asheville, 136 S. 
E. 340, 193 N.C. 134—Stamey v. 
Town of Burnsville, 126 S.E. 103, 
189 N.C. 39—Elks v. Board of 
Com’rs of Pitt County, 102 S.E. 
414, 179 N.C. 241—Miller v. Ashe¬ 
ville, 16 S.E. 762, 112 N.C. 759. 

92. Ala.—^Pryor v. Limestone Coun¬ 
ty, 134 So. 17, 222 Ala. 621—Mc¬ 


Rea V. Marion County, 133 So. 278 
222 Ala. 511. 

N.C.—State Highway & Public 

Works Commission v. Hartley, 11 
S.B.2d 314, 218 N.C. 438—Bailey 
V. State Highway & Public Works 
Commission, 199 S.E. 25, 214 N.C. 
278—Wade v. State Highway Com¬ 
mission of North Carolina, 124 S. 

E. 193, 188 N.C. 210. 

Wis.—^Nowaczyk v. Marathon Coun¬ 
ty, 238 N.W. 383, 205 Wis. 536. 

93. Colo.—^Denver Joint Stock Land 
Bank v. Board of Com*rs of El¬ 
bert County, 98 P.2d 283. 

Neb.—Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist, 296 N.W. 752, 754, Quot¬ 
ing Corpus Juris. 

Tex.—City of Waco v. Craven, Civ. 
App. 54 S.W.2d 883, 886, citing 
Corpus Juris. 

20 C.J. p 823 note 88 Ca]-[e], [g]. 

Nature of benefits conferred ^by 
laying out or widening of a way 
Quoted.—State ex rel. State High¬ 
way Commission v. Jones, 16 S.W.2d 
338, 340, 321 Mo. 1154, Quoting Corpus 
Juris—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W.2d 
104, 109, 230 Mo.App. 1030, quoting 
Corpus Juris. 

Benefits held special 

(1) Advantages generally of im¬ 
proved fl*ontage on road or street. 
Mass.—^Hall v. Commonwealth, 126 

N.E. 49. 235 Mass. 1. 

Tenn.—^Newberry v. Hamblen Coun¬ 
ty, 9 S.W.2d 700, 157 Tenn. 491— 
Faulkner v. City of Nashville, 285 
S.W. 39, 154 Tenn. 146. 

(2) Increased accessibility of, or 
improved facilities for travel or 
transportation to or from, the prop¬ 
erty injured or of which a part was 
taken. 

U.S.—U. S. V. River Rouge Improve¬ 
ment Co., 46 S.Ct. 144, 269 U.S. 
411, 70 L.Ed. 339, reversing, C.C. 
A., 285 F. Ill—City of Chicago v. 
S. Obermayer Co., C.C.A.I11., 268 

F. 237. 

Mass.—^Hall v. Commonwealth, 126 
N.E. 49, 235 Mass. 1. 

Mo.—State ex rel. State Highway 
Commission v. Duncan, 19 S.W.2d 
465, 323 Mo. 339. 

Tenn.—^Newberry v. Hamblen Coun¬ 
ty, 9 S.W.2d 700, 157 Tenn. 491— 
Faulkner v. City of Nashville, 285 
S.W. 39, 154 Tenn. 145. 

20 C.J. p 823 note 88 [a] (6)-(10), 
[d]. 

(3) Drainage. 

Minn.—^Appeal of Burg, 174 N.W. 
309, 143 Minn. 424. 
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Tenn.—^Newberry v. Hamblen Coun¬ 
ty, supra. 

20 C.J. p 823 note 88 [a] (3), [dj. 

(4) More attractive outlook.— 
Newberry v. Hamblen County, su¬ 
pra. 

Benefits held not special 

(1) Paving or other imp'rovement 
of surface of road or street. 

N.T.—Hawley v. Village of Elmira 
Heights, 297 N.Y.S. 732, 163 Misc. 
787. 

Va.—Shirley v. Russell, 140 S.E. 816, 
149 Va. 658. 

20 C.J. p 823 note 88 [c] (1). 

(2) Improved facilities for travel 
or transportation of the public. 
Minn.—State v. Anderson, 223 N.W. 

923, 176 Minn. 525. 

Mo.—^Mississippi County v. Byrd, 4 
S,W.2d 810, 319 Mo. 697—State 
ex rel. State Highway Commission 
V. Pope, 74 S.W.2d 265, 228 Mo. 
App. 888. 

20 C.J. p 823 note 88 [b] (3), [d], 
[e] (2). 

(3) Ability to haul greater loads 
over improved road.—Mississippi 
County V. Byrd, supra. 

(4) Accessibility of telephone line. 
—Riddle v. Lodi Telephone Co., 185 
N.W. 182, 175 Wis. 360, 19 A.L.R. 
380.' 

(6) Availability of water for ir¬ 
rigation, a benefit accruing to all Ir¬ 
rigable land within an irrigation 
system's area of delivery.—Pruden¬ 
tial Ins. Co. V. Central Nebraska 
Public Power & Irrigation Dist., 
Neb., 296 N.W. 752. 

Increase In value 

(1) There are many decisions 
holding that an increase in the val¬ 
ue of the property resulting from 
the improvement is a deductible ben¬ 
efit. 

U.S.—^Reichelderfer v. Quinn, 53 S. 
Ct. 177, 287 U.S. 315, 77 L.Ed. 331, 
83 A.L.R. 1429, reversing 53 F.2d 
1079, 60 App.D.C. 325, certiorari 
granted 52 S.Ct. 467, 286 U.S. 535, 
76 L.Ed. 929, and following Quinn 
V. Dougherty, 30 P.2d 749, 50 App. 
D.C. 339. 

Ala.—Conecuh County v. Carter, 126 
So. 132, 220 Ala. 668. 

Ark.—Herndon v. Pulaski County; 
117 S.W.2d 1051, 196 Ark. 284, cer¬ 
tiorari denied 59 S.Ct. 148, 305 U. 
S. 642, 83 L.Ed. 414—Peterson v. 
Garland County, 65 S.W.2d 18, 188 
Ark. 1167—Wosha v. Prairie Coun¬ 
ty, 54 S.W.2d 686, 186 Ark. 5S0-^ 
Spradley v. Crawford . County, 5 
S.W.2d 956, 177 Ark. 1195—Cate 
V. Crawford County, 4 S.W.2d 6X6,. 
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efits are referable to the same tract of land as is 
considered in determining damages subject to 
this restriction, they are referable to the tract as 
a whole, except where the value of only a por¬ 
tion of the tract is affected by the taking, in which 
case the remainder of the tract may be disregarded 
in assessing benefits.^^ 

b. Greneral and Special Benefits 

By the weight of authority, the benefits which may 
be deducted are those which are special or peculiar to 


the tract taken, and general benefits resulting to the 
owner in common with the public cannot be set off. 

By the weight of authority, the benefits which 
may be set off against the value of the property 
taken or the damage to that injured in making an 
improvement, are those which’ are special or local 
or which result directly and peculiarly to the partic¬ 
ular tract of which a part is taken,and general 
benefits resulting to the owner in common with the 
public cannot be set off.^® However, it has been 


V. Byrd, 4 S.W.2d 810, 319 Mo. 
697—State ex rel. State Highway 
Commission v. Bailey, App., 115 S. 

W. 2d 17—State ex rel. State High¬ 
way Commission v. Bank of Lewis 
County, App., 102 S.'VV.2d 774— 
State ex rel. State Highway Com¬ 
mission V. Pope, 74 S.W.2d 265, 228 
Mo.App. 888. 

20 C.J. p 822 note 85. 

Xhcrease in value 
The mere fact that the value of 
the property has increased after the 
taking does not warrant the deduc¬ 
tion of such enhancement from the 
damages since factors other than the 
improvement may have been the 
cause of the enhancement.—^North 
Nishnabotna Drainage Dist. v. Mor¬ 
gan, 18 S.‘W.2d 438, 323 Mo. 1—-20 C. 
J. p *22 note 8S W (2), [<J3 (1), (2). 
Zncreased traffic 

In determining damages to abutting 
property from an elevated railroad, 
the special benefits from increased 
traffic which may be considered are 
not limited to those resulting from 
the construction and operation of 
the road in the particular block in 
which the property is situated, but 
include those resulting from the pas¬ 
senger traffic at stations a few blocks 
from the property.—Geohegan v. Un¬ 
ion Elevated R. Co., 126 N.E. 763. 292 
Ill. 261. 

87 . Conn.—Appeal of Phillips, 154 A. 
238, 113 Conn. 40. 

88. Conn.—Appeal of Phillips, supra. 
Set-off against damage to separate 

tract see supra § 181. 

Sd. Ark.—Herndon v. Pulaski Coun¬ 
ty, 117 S.W.2d 1051, 196 Ark. 284, 
certiorari denied 59 S.Ct. 148, 305 

U. S. 642, S3 L.Ed. 414—^Washa v. 
Prairie County, 54 S.W.2d 686, 186 
Ark. 530—Ross v. Clark County, 45 
S.W.2d 31, 185 Ark. 1. 

Cal.—^People v. McReynolds, 87 P.2<i 
734, 31 Cal.App.2d 219—Los An¬ 
geles County V. Marblehead Land 
Co., 273 P. 131, 95 Cal.App. 602. 
Colo.—Denver Joint Stock Land Bank 

V. Board of Com'rs of Elbert Coun¬ 
ty, 98 P.2d 283, 286, citing Corpus 
JisjAs. 

Conn.—^Bishop v. City of Meriden, 159 
A. 289, 114 Conn. 483. 

Ga.—State Highway Board v. Bridg¬ 
es* 3 S.E.2d 907, 60 Ga.App. 240. 


Hi.—^Department of Public Works 
and Buildings v. Barton, 19 N.B.2d 
935, 371 Ill. 11—Department of 

Public Works and Buildings v. 
Hubbard. 1 N.E.2d 383, 363 Ill. 99 
—Department of Public Works and 
Buildings v. Griffin, 137 N.E. 523, 
305 Ill. 5S5—^Department of Pub¬ 
lic Works & Buildings v. Caldwell, 
133 N.E. 642, 301 Ill. 242. 

Me.—Boober v. Towne, 143 A. 176, 
127 Me. 332. 

Minn.—State v. Anderson, 223 N.W. 
923, 176 Minn. 525—Chicago, R. 
I. & P. Ry. Co. V. City of Minne¬ 
apolis. 205 N.W. 640, 164 Minn. 226, 
modifying 204 N.W. 934, 164 Minn. 
226. 

Mo.—^North Nishnabotna Drainage 
Dist. V. Morgan, 18 S.W.2d 438, 323 
Mo. 1—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 
338, 321 Mo. 1154—Mississippi 

County V, Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rel. State High¬ 
way Commission v. Bailey, App., 
115 S.W.2d 17—State ex rel. State 
Highway Commission v. Kiefer, 
App., 110 S.W.2d 883—State ex rel. 
State Highway Commission v. 
Baumhoff, 93 S.W.2d 104, 230 Mo. 
App. 1030—State ex rel. State 
Highuray Commission v. Scheer, 
App., 84 S.W,2d 641, followed in 
84 S.W.2d 643—State ex rel. State 
Highway Commission v. Pope, 74 S. 
W.2d 265, 228 Mo.App. 888—St. Lou¬ 
is-Southwestern Ry. Co. V. Hoyt, 
App., 63 S.W.2d 214—State ex rel. 
State Highway Commission v. Stod¬ 
dard Gin Co., App., 62 S.W.2d 940— 
State ex rel. State Highway Com¬ 
mission V. Huddleston, App., 52 S. 
W.2d 33—State ex rel. State High¬ 
way Commission v. Day, 47 S.W.2d I 
147, 226 Mo.App. 884, transferred, 
see 35 S.W.2d 37, 327 Mo. 122. 
Mont.—Gallatin Valley Electric Ry. 

V. Neible, 186 P. 689, 67 Mont. 27. 
Neb.—Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist,, 296 N.W. 752, 755, quoting 
Corpus Juris—^Quivey v. City of 
Mitchell, 277 N.W. 50, 133 Neb. 727 
—^Regonby v, Dawson County Irr. 
Co., 254 N.W: 389, 126 Neb. 711. 

N.C.—Town of Ayden v. Lancaster, 
150 S.E. 40, 197 N.C. 556—Goode v. 
City of Asheville, 136 S.B. 340, 193 
N.C. 134—Stamey v. Town of 
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Burnsville, 126 S.B. 103, 189 N.C. 
39—^Elks V. Board of Com’rs of 
Pitt County, 102 S.E. 414, 179 N.C. 
241. 

Or.—^Petition of Reeder, 222 P. 724, 
110 Or. 484. 

Pa.—^Henry v. Somerset County, 161 
A. 881, 105 Pa.Super. 441—Sweeney 
V. City of Scranton, 74 Pa.Super. 
348. 

Tenn.—Faulkner v. City of Nashville, 
285 S.W. 39, 154 Tenn. 145—Depart¬ 
ment of Highways & Public Works 
V. Templeton, 6 Tenn.App. 485. 
Tex.—State v. Carpenter, Com.App., 
89 S.W.2d 194, reversing, Civ.App., 
66 S.W.2d 219—State v. Davis, Civ. 
App., 140 S.W.2d 861—City of Waco 
V. Craven, Civ.App., 54 S.W.2d 883— 
Grimes County v. Siddall, Civ.App., 
41 S.W.2d 327, error dismissed— 
Hopkins County Levee Improve¬ 
ment Dist. No. 3 V. Hooten, Civ. 
App., 252 S.W. 325—Goldforb v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 

' 243 S.W. 707. 

Va.—Talbot v. City of Norfolk, 163 S. 
E. 100, 158 Va. 387—Town of Galax 

V. Waugh, 129 S.B. 504, 143 Va. 
213. 

W.Va.—^Peddicord v. Marshall County 
Court, 3 S.E.2d 222—Clay County 
Court V, Adams, 155 S.E. 174, 109 

W. Va. 421—^Harvey v. City of 
Huntington, 136 S.B. 840, 103 W. 
Va. 186—^McGibson v. Roane Coun¬ 
ty Court, 121 S.B. 99, 95 W.Va. 338. 

Statute prohibitixig deduction of 
benefits fkom public use for which 
property is taken does not relate to 
benefit different from that attaching 
to properties generally.—^Adirondack 
Power & Light Corporation v. Ev¬ 
ans, 235 N.T.S. 569, 226 App.Div. 490. 

90. Ark.—^Washa v. Prairie County, 
64 S.W.2d 686, 186 Ark. 630. 

Cal.—People v. McReynolds, 87 P.2d 
734, 31 Cal.App.2d 219—Los Angeles 
County V. Marblehead Land Co., 
273 P. 131, 95 Cal.App. 602. 

Colo.—^Denver Joint Stock Land Bank 
V. Board of Corners of Elbert Coun¬ 
ty, 98 P,2d 283, 286, citing Ck>rpus 
Jnxls. 

Ga.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240. 

Ind.—State v. Brubeck, 170 N.E. 81, 
204 Ind. L 



29 C.J.S. 


EMINENT DOMAIN 


§ 183 


held that the legislature may authorize the set-off 
of general as well as special benefits,9 ^ and there 
are decisions holding, under or apart from a stat¬ 
ute expressly so providing, that general as well as 
special damages may be set off.®^ 


Few general rules can be laid down for ascer¬ 
taining whether or not a given benefit is general 
or special; the question must be determined large¬ 
ly by the circumstances of the particular case.^^ 
Generally speaking, special benefits are to be dif- 


La.—Louisiana Higrhway Commission 
V. Hoell, 140 So. 486, 174 La. 302. 

Minn.—State v. Anderson, 223 N.W. 
923, 176 Minn. 525. 

Miss.—^Mississippi State Highway 

Commission v. Hillman, 198 So. 565, 
overruling suggestion of error 195 
So. 679—State Highway Commis¬ 
sion V. Buchanan, 166 So. 537, 175 
Miss. 157. 

Mo.—^NTorth Nishnahotna Drainage 
Dist. V. Morgan, 18 S.W.2d 438, 323 
Mo. 1—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 
338, 321 Mo. 1154—Mississippi 

County V. Byrd, 4 S.W.2d 810, 319 
Mo. 697—State ex rel. State High¬ 
way Commission v. Bailey, App., 
115 S.W.2d 17—State ex rel. State 
Highway Commission v. Bank of 
Lewis County, App., 102^ S.W.2d 
774—State ex rel. State Highway 
Commission v. Pope, 74 S.W.2d 265, 
228 Mo.App. 888—State ex rel. 
State Highway Commission of Mis¬ 
souri V. Hartman, 44 S.W.2d 169, 
226 Mo.App. 604. 

Mont.—Gallatin Valley Electric By. 
V. Neihle, 186 P. 689, 57 Mont. 
27. 

Neb.—^Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752—Quivey v. 
City of Mitchell, 277 N.W. 50, 133 
Neb. 727—Regouby v. Dawson 
County Irr. Co., 264 N.W. 389, 126 
Neb. 711. 

Or.—Petition of Reeder, 222 P. 724, 
110 Or. 484. 

Tenn.—^Faulkner v. City of Nashville, 
285 S.W. 39, 154 Tenn. 145. 

Tex.—City of Waco v. Craven, Civ. 
App., 54 S.W.2d 883—Goldforb v. 
Gulf, C. & S. F. Ry. Co., Civ.App., 
243 S.W. 707. 

W.Vk.—^Peddicord v. Marshall Coun¬ 
ty Court, 3 S.E.2d 222—Harvey v. 
City of Huntington, 136 S.E. 840, 
103 W.Va. 186—McGibson v. Roane 
County Court, 121 S.E. 99, 96 W. 
Va. 338. 

20 C.J. p 822 note 87. 

Corpus Juris statement is cited 

as supporting the rule stated in the 

text.—McRea v. Marion County, 133 

So. 278, 280, 222 Ala. 511. 

91. N.C.—Town of Ayden v. Lan¬ 
caster, 150 S.E. 40, 197 N.C. 556— 
Goode v. City of Asheville, 136 S. 
E. 340, 193 N.C. 134—Stamey v. 
Town of Burnsville, 126 S.E. 103, 
189 N.C. 39—Elks v. Board of 
Com’rs of Pitt County, 102 S.E. 
414, 179 N.C. 241—Miller v. Ashe-j 
ville, 16 S.E. 762, 112 N.C. 759. j 

92. Ala.—^Pryor v. Limestone Coun¬ 
ty, 134 So. 17. 222 Ala. 621—Me-1 


Rea v. Marion County, 133 So. 278 
222 Ala. 511. 

N.C.—State Highway & Public 

Works Commission v. Hartley, 11 
S.E.2d 314, 218 N.C. 438—Bailey 
v. State Highway & Public Works 
Commission, 199 S.E. 25, 214 N.C. 
278—^Wade v. State Highway Com¬ 
mission of North Carolina, 124 S. 
B. 193, 188 N.C. 210. 

Wis.—^Nowaezyk v. Marathon Coun¬ 
ty, 238 N.W. 383, 205 Wis. 536. 

93. Colo.—^Denver Joint Stock Land 
Bank v. Board of Com*rs of El¬ 
bert County, 98 P.2d 283. 

Neb.—^Prudential Ins. Co. v. Central 
Nebraska Public Power & Irriga¬ 
tion Dist., 296 N.W. 752, 754, quot¬ 
ing Corpus Juris. 

Tex.—City of Waco v. Craven, Civ. 
App. 54 S.W.2d 883, 886, citing 
Corpus Juris. 

20 G.J. p 823 note 88 Ca]-[e], [g]. 

Nature of benefits conferred ^by 
laying out or widening of a way 
quoted.—State ex rel. State High¬ 
way Commission v. Jones, 16 S.W.2d 
338, 340, 321 Mo. 1154, quoting Corpus 
Juris—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 2d 
104, 109, 230 Mo.App. 1030, quoting 
Corpus Juris. 

Benefits held special 

(1) Advantages generally of im¬ 
proved frontage on road or street. 
Mass.—^Hall v. Commonwealth, 126 

N.E. 49, 235 Mass. 1. 

Tenn.—^Newberry v. Hamblen Coun¬ 
ty, 9 S.W.2d 700, 157 Tenn. 491— 
Faulkner v. City of Nashville, 285 
S.W. 39, 164 Tenn. 145. 

(2) Increased accessibility of, or 
improved facilities for travel or 
transportation to or from, the prop¬ 
erty injured or of which a part was 
taken. 

U.S.—^U. S. V. River Rouge Improve¬ 
ment Co., 46 S.Ct. 144, 269 U.S. 
411, 70 L.Ed. 339, reversing, C.C. 
A., 285 F. Ill—City of Chicago v. 
S. Obermayer Co., C.C.A.I11., 268 
F. 237. 

Mass.—Hall v. Commonwealth, 126 
N.E. 49, 235 Mass. 1. 

Mo.—State ex rel. State Highway 
Commission v. Duncan, 19 S.W.2d 
465, 323 Mo. 339. 

Tenn.—^Newberry v. Hamblen Coun¬ 
ty, 9 S.W.2d 700. 157 Tenn. 491— 
Faulkner v. City of Nashville, 285 
S.W. 39, 154 Tenn. 145. 

20 C.J. p 823 note 88 [a] (6)-(10), 
[dj. 

(3) Drainage. 

Minn.—^Appeal of Burg, 174 N.W. 
309, 143 Minn. 424. 
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Tenn.—Newberry v. Hamblen Coun¬ 
ty, supra. 

20 C.J. p 823 note 88 [a] (3), [dj. 

(4) More attractive outlook.— 
Newberry v. Hamblen County, su¬ 
pra. 

Bduefits held not special 

(1) Paving or other improvement 
of surface of road or street. 

NT.—Hawley v. Village of Elmira 
Heights, 297 N.Y.S. 732, 163 Misc. 
787. 

Va.—Shirley v. Russell. 140 S.E. 816, 
149 Va. 658. 

20 C.J. p 823 note 88 [c] (1). 

(2) Improved facilities for travel 
or transportation of the public. 
Minn.—State v. Anderson, 223 N.W. 

923, 176 Minn. 525. 

Mo.—^Mississippi County v. Byrd, 4 
S.W.2d 810, 319 Mo. 697—State 
ex rel. State Highway Commission 
V. Pope, 74 S.W.2d 265, 228 Mo. 
App. 888. 

20 C.J. p 823 note 88 [b] (3), [d], 
[e] (2). 

(3) Ability to haul greater loads 
over Improved road.—^Mississippi 
County V. Byrd, supra. 

(4) Accessibility of telephone line. 
—Riddle v. Lodi Telephone Co., 185 
N.W. 182, 175 Wis. 360, 19 A.L.R. 
380.' 

(5) Availability of water for ir¬ 
rigation, a benefit accruing to all ir¬ 
rigable land within an irrigation 
system’s area of delivery.—^Pruden¬ 
tial Ins. Co. V. Central Nebraska 
Public Power & Irrigation Dist., 
Neb., 296 N.W. 752. 

Xucxease lu value 

(1) There are many decisions 
holding that an increase In the val¬ 
ue of the property resulting from 
the improvement is a deductible ben¬ 
efit. 

U.S.—^Reichelderfer v. Quinn, 53 S. 
Ct. 177, 287 U.S. 315, 77 L.Ed. 331, 
83 A.L.R. 1429, reversing 53 F.2d 
1079, 60 App.D.C. 325, certiorari 
granted 52 S.Ct. 457, 285 U.S. 535, 
76 L.Ed. 929, and following Quinn 
V. Dougherty, 30 F.2d 749, 50 App. 
D.C. 339. 

Ala.—Conecuh County v. Carter, 126, 
So. 132, 220 Ala. 668. 

Ark.—Herndon v. Pulaski County; 
117 S.W.2d 1051, 196 Ark. 284, cer¬ 
tiorari denied 69 S.Ct. 148, 305 U. 
S. 642, 83 L.Bd. 414—Peterson v. 
Garland County, 66 S.W.2d 18, 188 
Ark. 1167—Wosha v. Prairie Coiun- 
ty, 54 S.W.2d 686, 186 Ark. 530— 
Spradley v. Crawford . County, 5 
S.W.2d 956, 177 Ark. 1195—Cate 
V. Crawford County, 4 S.W.2d 516,. 
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ferentiated from general benefits by their nature or 
kind rather than by their amount or degree,3*^ and 
the mere fact that the benefits received by the res¬ 
idue of the property appropriated may be substan¬ 
tially greater than those accruing to other property 
does not render such benefits special within the 
meaning of the rule.®^ A benefit may be special 
in respect of particular property, although such 
benefit is shared by other property in the vicinity,^® 
as in the case of the laying out or improvement of 
a highway or street.^*^ However, it has been held 
that to r-ender a benefit special under such circum¬ 
stances the different tracts must occupy a peculiar 


situation with reference to the improvement; if 
the benefit attaches to all the lands in the neigh¬ 
borhood without regard to their situation with ref¬ 
erence to the improvement, it is general and can¬ 
not be deducted.^® 

c. With Eeference to Time 
The benefits which may be deducted from damages 
are to be assessed as of the time of the taking of the 
property, and ordinarily must be permanent benefits. 

The benefits which may be deducted from dam¬ 
ages are to be assessed as of the time of the tak¬ 
ing of the property,which is variously held to be 
the time when an ordinance providing for the tak- 


176 Ark. S73—^Weidemeyer v. City 
of Little Rock. 247 S.W. 62, 157 
Ark. 5—Gregg v. Sanders, 231 S. 
W. 190, 149 Ark. 15, 17 A.L.R. 59 
—City of Paragould v. Milner, 170 
S.W. 78, 114 Ark. 334—Cribbs • v. 
Benedict, 44 S.W. 707, 64 Ark. 555. 
Ga.—Muecke v. City of Macon, 131 
S.E. 124, 34 Ga.App. 744. 

Ill.—Department of Public Works 
and Buildings v. Keck. 161 N.E. 
55, 330 Ill. 39. 

La.—Louisiana Highway Commis¬ 
sion V. Giaccone, 140 So. 286, 19 
La.App. 446. 

Mo.—State ex rel. State Highway 
Commission v. Thayer, App., 62 S. 
W.2d 938. 

NT.Yj—^A merican Woolen Co. v. State, 
211 N.Y.S. 149, 125 Misc. 186. 

Psu—Henry v. Somerset County, 161 
A. 881. 105 Pa.Super. 441. 

Tex,—Goldforh v. Gulf, C. & S. P. 

Ry. Co., Civ.App., 243 S.W, 707. 
Va.—Town of Galax v. Waugh, 129 
S.R 504, 143 Va. 213. 

20 C.J. p 823 note 88 [d], [e] (1). 

<2) However, an increase in ' the 
value of the land not taken must, 
in order to he deductible from the 
damages, be such as is not common 
to other lands in the vicinity. 

U.S.—U. S. V. Alcorn, C.C.A.Or., 80 
F.2d 487. 

Cal.—^Los Angeles County v. Marble¬ 
head Land Co., 273 P. 131, 95 Cal. 
App. 602. 

Mont.—Gallatin Valley Electric Ry, 

V. Neible, 186 P. 689, 57 Mont. 27. 
N.C.—Town of Ayden v. Lancaster. 

150 S.B. 40, 197 N.C. 556. 

Pa.—^Henry v. Somerset County, 161 
A. 881, 105 Pa.Super. 441. 

Tex.—State v. Davis, Civ.App., 140 1 
S-W.2d 861—Houston Belt & Ter¬ 
minal Ry. Co. V. Daidone, Civ. 

. App., 62 S.W.2d 524, error dis¬ 
missed. 

Va.—Shirley v. Russell, 140, S.E. 816, 
149 Va. 658—Town of Galax v. 
Waugh, 129 S.E. 504, 143 Va. 213. 
20 C.J. p 823 note 88 [e] (3), p 825 
note 91 Ca]- 

<3) There are several decisions 
to the effect that such an increase 
nmst be an increase in the actual. 


intrinsic, or usable value of the 
property, and that an increase in 
the mere market or salable value of 
the property is not deductible. 

Mo.—Mississippi County v. Byrd, 4 
S.W.2d 810, 319 Mo. 697. 

Tex.—Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed 
Wilbarger County v. Hall, Com. 
App., 55 S.W.2d 797. 

Va.—Shirley v. Russell, 140 S.E. 816, 
149 Va. 658. 

20 C.J. p 823 note 88 [e] (2). 

(4) This rule, however, has been 
said to be only a general rule and 
not necessarily to preclude in every 
case the deduction of an increase in 
the market value of the property. 
—Shirley v. Russell, supra. 

94. Mo.—State ex rel. State High¬ 
way Commission v. Young, 23 S. 

W.2d 130, 324 Mo. 277—State ex 
rel. State Highway Commission v. 
Pope, 74 S.W.2d 265, 228 Mo.App. 
888 . 

95- Mo,—State ex rel. Highway 
Commission v. Young, 23 S.W.2d 
130, 324 Mo. 277. 

96* Ark.—^Washington County v. 
Day, 116 S.W.2d 1051, 196 Ark. 
147. 

Mo.—State ex rel. State Highway 
Commission v. Bank of Lewis 
County, App., 102 S.W.2d 774. 

Pa.—Sweeney v. City of Scranton, 
74 Pa.Super. 348. ‘ 

Tex.—Goldforb v. Gulf, C. & S. F. 
Ry. Co., Civ.App., 243 S.W. 707, 
709, quoting Corpus Juris. 

20 C.J. p 825 note 89. 

97, Mass.—^Hall v. Commonwealth, 
126 N.E. 49. 235 Mass. 1. 

Mo.—State ex rel. State Highway 
Commission v. Jones, 15 S.W. 2d 
338, 321 Mo. 1154—State ex rel. 
State Highway Commission v. 
Bailey. App., 115 S.W.2d 17—State 
ex rel. State Highway Commission 
v. Pope, 74 S.W.2d 266, 228 Mo. 
App. 888—State ex rel. State High¬ 
way Commission v. Williams,, 
App., 69 S.W.2d 970—State ex rel. 
State Highway Commission v. 
Riggs, 47 S.W.2d 178, 226 Mo.App. 
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1053—State ex rel. State Highway 
Commission of Missouri v. Hart¬ 
man, 44 S.W.2d 169, 226 Mo.App. 
604. 

Tenn.—^Newberry v. Hamblen Coun¬ 
ty, 9 S.W.2d 700, 157 Tenn. 491— 
Faulkner v. City of Nashville, 286 
S.W. 39, 154 Tenn. 145—Depart¬ 
ment of Highways & Public Works 
V. Templeton, 5 Tenn. App. 485, 
487, quoting Corpns Joris. 

Va.—Town of Galax v. Waugh, 129 
S.E. 504, 143 Va. 213. 

20 C.J. p 825 note 90. 

Tracts of which no part is taken 
If the laying out or widening of 
a road or street is a special benefit 
to the property abutting on it, it 
is immaterial that other owners are 
similarly benefited, although none of 
their lands is taken. 

Ark.—^Herndon v. Pulaski County, 
117 S.W.2d 1051, 196 Ark. 284, cer¬ 
tiorari denied 59 S.Ct. 148, 305 XT. 
S. 642, 83 L.Ed. 414. 

D.C.—^Aaronson v. U. S., 79 F.2d 
139, 65 APP.D.C. 14. 

20 C.J. p 825 note 90 [h]. 

98 . Ark.—^Washington County v. 
Day, 116 S.W.2d 1051, 196 Ark. 147. 

Mo.—State ex rel. State Highway 
Commission v. Williams, App'., 69 
S.W.2d 970. 

Neb.—^Prudential Ins. Co. v. Cen¬ 
tral Nebraska Public Power & Ir¬ 
rigation Dlst., 296 N.W. 752, 756, 
quoting Goxpns Jarls. 

N.Y.—Hawley v. Village of Elmira 
Heights, 297 N.Y.S. 732, 734, 163 
Misc. 787, quoting Ooxpns Juris. 
Tenn.—^Faulkner v. City of Nash¬ 
ville, 285 S.W. 39, 154 Tenn. 145 
—Department of Highways & Pub¬ 
lic Works V. Templeton, 5 Tenn. 
App. 485, 487, quoting Corpus Ju¬ 
ris. 

Va.—Town of Galax v. Waugh, 129 
S.E. 504, 143 Va. 213. 

20 C.J. p 825 note 91. 

99 . Mo.—State ex rel. State High¬ 
way Commission v. Blobeck Inv. 
Co., 110 S.W.2d 860, 233 Mo.App. 
858—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 
2d 104, 230 Mo.App. 1030. 
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ing takes effect,^ the time of the actual location of 
the improvement,2 or the time of trial.2 Ordi¬ 
narily, only those benefits may be considered which 
are permanent, and mere temporary benefits will not 
be deducted from the damages otherwise accruing.'^ 
However, the possibility that the benefit may sub¬ 
sequently be terminated by the condemnor has been 
held not to preclude deduction of the benefit,^ al¬ 
though it is properly considered in determining the 
value of the benefit.® 


§ 184. -Proof of Benefits 

Generally, the burden of proving the existence and 
amount of special benefits is on the condemnor. The 
general rules of evidence in civii cases govern the ad- 
mlssibiiity and weight and sufficiency of evidence on the 
question of benefits. 

Generally, the burden of proving the existence 
and amount of special and peculiar benefits is on 
the party seeking to condemn the land,*^ although 
there is authority holding that certain improve¬ 
ments give rise to a presumption of benefit.® The 
general rules of evidence in civil cases and proceed¬ 
ings govern and control the admissibility® and the 


1. N.J.—^Duncan Hood Corporation 
V. City of Summit, 14S A. 182, 105 
N.J.Law 583. 

2. Ill.—Geohegran v. Union El. R. 
Co., 101 N.E. 577, 258 Ill. 352. 

Pa.—^WhitaJter v. Phcnnlxville Bor¬ 
ough, 21 A. 604, 141 Pa. 327. 

20 C.J. p 825 note $3. 

Fublic highway 

The benefit from the conversion 
of a private road to a public high¬ 
way has been held' to accrue when 
the road becomes a permanent high¬ 
way operated, used, and maintained 
by the public.—Sonoma County v. 
De Winton, 287 P. 121, 105 Cal.App. 
166. 

3. N.Y.—^Hynes v. Manhattan R. 
Co., 66 N.T.S. 510, 54 App.Div. 256. 

20 C.J. p 825 note 94. 

4. Pa.—^Reading, etc., R. Co. v. Balt- 
haser, 13 A. 294, 119 Pa. 472. 

20 C.J. p 826 note 96. 

5. U.S.—Reichelderfer v. Quinn, 53 
S.Ct. 177, 287 U.S. 315, 77 L.Bd. 
331, 83 A.L.R. 1429, reversing 53 
P.2d 1079, 60 App.D.C. 325, cer¬ 
tiorari granted 52 S.Ct 457, 285 
U.S. 535, 76 L.Ed. 929, and fol¬ 
lowing Quinn v. Dougherty, 30 F. 
2d 749, 50 App.D.C. 339—U. S. v. 
River Rouge Improvement Co., 
Mich., 46 S.Ct 144, 269 U.S. 411, 
70 L.Ed. 339, reversing, C.C.A., 285 
F. 111. 

a U.S.—^Reichelderfer v. Quinn, 53 
S.Ct 177. 287 U.S. 315, 77 L.Ed. 
331, 83 A.L.R 1429, reversing 53 
F.2d 1079, 60 APP.D.C. 326, cer¬ 
tiorari granted 52 S.Ct 457, 285 U. 
S. 635, 76 L.Ed. 929, and follow¬ 
ing Quinn v. Dougherty, 30 F.2d 
749, 50 APP.D.C. 339—U. S. v. Riv¬ 
er Rouge Improvement Co., C.C.A. 
Mich., 285 F. Ill, reversed on oth¬ 
er grounds 46 S.Ct 144, 269 U.S. 
411, 70 L.Ed. 339. 

7. U.S.—U. S. V. Crary. D.C.Va, 2 
F.Supp. 870, 876, quoting Corpus 
Juris. 

Kan.—Collins v. State Highway 
Commission of Kansas, 66 P.2d 
' 409, 410, 145 Kan. 598, quoting 
Corpus Juris. 

Mo.—State ex rel. State Highway 


Commission v. Lindley, App., 96 
S.W.2d 1065, record quashed and 
cause remanded on other grounds 
State ex rel. State Highway Com¬ 
mission of Missouri v. Shain, 102 
S.W.2d 666, 340 Mo. 802, mandate 
conformed to State ex rel. State 
Highway Commission v. Lindley, 
113 S.W.2d 132, 232 Mo.App. SSI- 
State ex rel. State Highway Com¬ 
mission V. Baumhoff, 93 S.W.2d 
104, 230 Mo.App. 1030—State ex 
rel. State Highway Commission v. 
Huddleston, App.. 52 S.W.2d 33. 
35, citing Corpus Juris—State ex 
rel. Highway Commission v. Ma¬ 
lone, App., 45 S.W,2d 84 trans¬ 
ferred, see, Sup., 37 S.W.2d 510. 
Tex.—City of Mart v. Hasse, Civ. 
App., 281 S.W. 318—Hopkins Coun¬ 
ty Levee Improvement Dist. No. 
3 V. Hooten, Civ.App., 252 S.W. 
326. 

20 C.J. p 826 note 97, p 982 note 44. 

a Construction or grading of street 
or highway 

Mo.—City of St. Louis v. Hamley 
Realty Co., 48 S.W.2d 938, 329 Mo. 
1172—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 
338, 321 Mo. 1154-T-State ex rel. 
State Highway Commission v. Day, 
47 S.W.2d 147, 226 Mo.App. 884, 
transferred, see 35 S.W.2d 37, 327 
Mo. 122. 

9 . Kan.—Collins v. State Highway 
Commission of Kansas, 66 P.2d 409, 
410, 145 Kan. 598, quoting Corpus 
Juris. 

Evidence held admissible to show: 

(1) Enhancement of value of resi¬ 
due by the improvement. 

Mo.—State ex rel. State Highway 
Commission v. Wright, App., 11 S. 
- W.2d 66. 

N.T.—City of Binghamton v. Taft, 
211 N.T.S. 683, 125 Misc. 411. 

Pa.—Hall V. Delaware, L. & W. R. 
Co., 105 A. 98, 262 Pa. 292. 

(2) Special' advantages received by 
a parcel, if considered in relation 
to the entire tract.—State ex rel. 
State Highway Commission v. 
Young, 23 S.W.2d 130, 324 Mo. 277. 

(3) General benefits, such as im¬ 
proved transportation and travel fa¬ 
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cilities, or reduction of the distance 
to market.—^Nowaczyk v. Marathon 
County, 238 N.W. 383, 205 Wis. 536. 

(4) Beqeflts, as against an unten¬ 
able contention that the condemnor 
was a trespasser.—Sonoma County 

V. De Winton, 287 P. 121, 105 Cal. 
App. 166. 

(5) That owner had obtained loca¬ 
tion of the improvement near his 
property on his expressed belief that 
the improvement would benefit his 
property, for the purpose of show¬ 
ing his previous position on the 
matter of benefits to be contrary to 
his present position.—State ex rel. 
State Highway Commission v. Lind¬ 
ley. 113 S.W.2d 132, 232 Mo.App. 831, 
conforming to mandate State ex rel. 
State Highway Commission of Mis¬ 
souri V. Shain, 102 S.W.2d 666, 340 
Mo. 802, quashing record and re-* 
manding cause State ex rel. State 
Highway Commission v. Lindley, 
App., 96 S.W.2d 1065. 

(6) Expense which owner would 
need to incur in order to avail him¬ 
self of improvement, as affecting the 
existence or value of a benefit. 

U.S.—^U. S, V. River Rouge Improve¬ 
ment Co., C.C.A.Mich., 285 F. Ill, 

' reversed on other grounds 46 S. 

Ct 144, 269 U.S. 411, 70 L.Ed. 339. 
Ill.—^Des Plaines v, Winkelman, 110 

N.E. 417, 270 Ill. 149. 

(7) That all land adjoining high¬ 
way received equal benefits where 
condemnor opened inquiry as to 
whether land adjoining highway re¬ 
ceived greater benefits therefrom 
than land off highway.—State ex 
rel. State Highway Commission of 
Missouri v. Caruthers, App., 61 S. 

W. 2d 126, certiorari quashed State 
ex rel. State Highway Commission 
of Missouri v. Haid, 69 S.W.2d 1057, 
332 Mo. 606. 

(8) Other evidence held admissi¬ 
ble see 20 C.J. p 826 note 99. 

Evldeitce held iuaduissible to show: 

(1) Benefits generally.—Howard v. 
Howard, 84 S.W.2d 77, 260 Ky. 267 
—Kentucky Hydro-electric Co. v. 
Reister, 287 S.W. 367, 216 Ky. 303. 
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weight and sufficiency’!® of evidence on the ques¬ 
tion of benefits. 

§ 185. Time with Reference to Which Com¬ 
pensation Made 

a. Time of taking or injury in general 

b. Time of entry or construction of im¬ 

provement 

c. Time of institution of proceeding 

d. Time of trial or award 

e. Where taking is wrongful 


f. Damages accruing pendente lite 

g. Assessment on appeal or second trial 

a. Time of Taking or Injury in General 

Compensation for the taking of property for public 
use must be determined as of the time of taking. As to 
what constitutes a taking, the decisions are in considera¬ 
ble conflict, the conflict being often, however, more ap¬ 
parent than real. 

The fundamental doctrine that private property 
cannot be taken for public use without just compen¬ 
sation requires that compensation shall be deter¬ 
mined as of the time of the taking,!! not as of some 


(2) Enhancement of value of 
property by the improvement, on 
the ground that the enhancement 
was common to property generally 
in the vicinity.—Gallatin Valley 
Electric Ry. v. Neible, 186 P. 689, 
57 Mont. 27. 

(3) That land contiguous to high¬ 
way would be more benefited than 
distant land, on the ground that the 
benefit was a general one.—Missis¬ 
sippi County Y. Byrd, 4 S.W.2d SIO, 
319 Mo. 697. 

(4) Benefits from uncertain use 
of property.—Hepburn v. North Jer¬ 
sey Dist. Water Supply Commission, 
126 A. 421, 100 N.J.L.aw 148. 

(5) Benefits to property not sit¬ 
uated similarly to that taken or In¬ 
jured. 

N.J.—Hepburn v. North Jersey Dist, 
Water Supply Commission, supra. 
Tex,—Cook V. Eastland County, Civ, 
App., 260 S.W. 881. 

20 C.J. p 826 note 99 [f] 2. 

(6) Benefits from like improve¬ 
ment to other property similarly 
situated.—Union Electric Light & 
Power Co. v. Snyder Estate Co., C.C. 
A.Mo.. 65 P,2d 297—20 C.J. p 826 
note 99 [f] (1). 

(7) Benefits to a tract not men¬ 
tioned in the condemnor’s petition.— 
Gary v. Averill, 12 S.W.2d 747, 321 
Mo. 840. 

(8) That owner secured location 
of road near his land, expressing a 
belief that it would benefit his land, 
to show the existence of special 
benefits.—State ex rel. State High¬ 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666. 340 Mo. 802, 
quashing record and remanding cause 
State ex rel. State Highway Commis¬ 
sion V. Lindley, App., 96 S.W.2d 1065, 
mandate conformed to 113 S.W.2d 
132, 232 Mo.App. 831. 

(9) Other evidence held inadmissi¬ 
ble see State ex rel. Highway Com¬ 
missioners V. Pope, Mo.App., 74 S. 
W.2d 265, 270, citing Coipns Jiixis— 
20 C.J. p 826 note 99. 

Cross-examination as to basis of es- 
timate 

Cross-examination of owner's wit¬ 
nesses as to whether they have con¬ 


sidered special benefits in fixing dam¬ 
ages to owner is proper.—Henry v. 
Somerset County, 161 A. 881, 105 
Pa.Super. 441. 

10- Kan.—Collins v. State Highway 
Commission of Kansas, 6$ P.2d 
409, 410, 145 Kan. 598, quoting Cor¬ 
pus Juris. 

Evidence held sufficient to sustain 
finding: 

(1) Of special benefits. 

Cal.—Los Angeles County v. Marble¬ 
head Land Co., 273 P. 131, 95 Cal. 
App. 602. 

Mo.—City of St. Louis v. Hamley 
Realty Co., 48 S.W.2d 938, 329 Mo. 
1172. 

(2) As to value of benefits. 

Cal.—^Los Angeles County v. Marble¬ 
head Land Co., 27$ P. 131, 95 Cal. 
App. 602. 

Conn.—^Blssell v. Town of Bethel, 155 
A 232, 113 Conn. 323. 

Mo.—City of St. Louis v. Hamley 
Realty Co., 48 S.W.2d 938, 329 
Mo. 1172—State ex rel. State High¬ 
way Commission v. Baumhoff, 93 
S.W.2d 104, 230 Mo.App. 1030. 

(3) That special benefits were not 
conferred. 

Kan.—Collins v. State Highway Com¬ 
mission of Kansas, 6$ P.2d 409, 145 
Kan. 598. 

Tex.—^Mayben v. State, Civ.App., 140 
S,W.2d 564. 

(4) That all benefits to the land by 
construction of the highway accrued 
when the highway was first built, 
and that there were no additional 
benefits by widening and relocating 
the highway.—Washington County v. 
Day, 116 S.W.2d 1051, 196 Ark. 147. 

(5) Other decisions as to weight 
and sufficiency of evidence see 20 
C.J. p 826 note 99. 

11. U.S.—-Danforth v. XJ. S., Mo., 60 
S.Ct. 231, 308 U.S. 271, 84 L.Ed. 
240, modifying, C.C.A., 105 F.2d 
318, modifying, C.aA, 102 F.2d 6, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454—U. S. v. 
Klamath and Moadoc Tribes, 58 S. 
Ct. 799. 304 U.S. 119, 82 L.Bd. 1219, 
affirming Klamath and Moadoc 
Tribes and Tahooskin Band of 
Snake Indians v. U. S., 85 Ct.Cl. 
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451—West v. Chesapeake & Poto¬ 
mac Telephone Co. of Baltimore 
City, Md., 55 S.Ct. 894, 295 U.S. 
662, 79 L.Ed. 1640, affirming, D.C., 
Chesapeake & Potomac Telephone 
Co. of Baltimore v. West, 7 F.Supp. 
214,' rehearing denied West v. 
Chesapeake & Potomac Telephone 
Co. of Baltimore City, 56 S.Ct. $2, 
296 U.S. 661, 80 L.Ed. 471—Olson 
V. U. S., Minn., 54 S.Ct. 704, 292 U. 
S. 246, 78 L.Bd. 1236, affirming, 
C.C.A, 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ed. 643—Karlson v. U. S., Minn., 
54 S.Ct. 704, 292 U.S. 246, 78 L. 
Ed. 1236, affirming, C.C.A., 67 P.2d 
24, certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Bd. 543—Brew¬ 
ster V. U. S., Minn., 54 S.Ct. 704, 
292 U.S. 246, 78 L.Ed. 1236, affirm¬ 
ing, C.C.A., 67 P.2d 24, certiorari 
granted 54 S.Ct. 229, 290 U.S. 623, 
78 L.Ed. 543—Jacobs v. U. S., Ala., 
54 S.Ct. 26, 290 U.S. 13, 78 L.Ed. 
142, 96 A.L.R. 1, reversing, C.C.A., 
U. S. V. Jacobs, 63 F.2d 326, certio¬ 
rari granted Jacobs v. U. S., 53 
S.Ct 688, 289 U.S. 719, 77 L.Ed. 
1471—^Russian Volunteer Fleet v. 
U. S., 51 S.Ct. 229, 282 U.S. 481, 
75 L.Bd. 473, reversing 68 Ct.Cl. 
32, certiorari granted 50 S.Ct. 346, 
281 U.S. 711, 74 L.Ed. 1133— 

Brooks-Scanlon Corporation v. U. 
S., 44 S.Ct. 471, 266 U.S. 106, 68 
L.Ed. 934, reversing 58 CtCl. 274— 
U. S. V. Rogers, N.M., 41 S.Ct. 281, 
255 U.S. 163, 65 L.Ed. 566, affirm¬ 
ing 257 F. 397, 168 C.C.A. 437— 
Morton Butler Timber Co. v. U. S., 
C.C.A.Tenn., 91 P.2d 884—Brett v. 
U. S., C.C.A.Wash., 86 F.2d 306, 
certiorari denied 57 S.Ct. 782, 301 
U.S. 682, 81 L.Bd. 1340—Stubbs v. 
U. S., D.C.N.C., 21 F.Supp. 1007— 
Tilden v. U. S., D.C.La., 10 F. 
Supp. 377—Carlo De Luca v. U. S., 
84 Ct.Cl. 217—Yankton Sioux Tribe 
of Indians v. U. S., 66 Ct.Cl. 427, 
certiorari denied 48 S.Ct. 602, 277 
U.S. 607, 72 L.Ed. 1012—Vilsack v. 
U. S., 64 CtCl. 310—Reilly v. U. 
S., 64 CtCl. 299. 

Ala.—^Pickens County v. Jordan, 196 
So. 121, 239 Ala. 589—Blrmingham- 
Trussville Iron Co, v. Allied Engi¬ 
neers, Inc., 144 So. 1, 225 Ala. 
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522—Southern R. Co. v. Cowan, 29 
So. 985. 129 Ala. 577. 

Ark.—^Keith v. Drainag^e Dist. No. 7 
of Poinsett County, 36 S.W.2d 59, 
183 Ark. 384. 

Conn.—Andrews v. Cox, 17 A.2d 507, 
127 Conn. 455—^Alishausky v. Mac¬ 
Donald, 167 A. 96, 97, 117 Conn. 
138, citing Corpus Juris—Wood¬ 
ward V. City of New Haven, 140 
A. 814, 107 Conn. 439. 

Ill.—City of Chicago v. Jackson, 164 
N.E. 659, 333 Ill. 345. 

Ind.—^Alberson Cemetery Ass'n v. 
Fuhrer, 137 N.E. 545, 192 Ind. 

$06. 

Ky.—City of Hazard v. Combs, 16 
S.W.2d 1022, .229 Ky. 222. 

La.—Louisiana Highway Commission 
V. Guidry, 146 So. 1, 176 La. 389 
—Louisiana Highway Commission 

V. Ferguson, App., 153 So. 342. 
Mass.—Barnes v. Peck, 187 N.E. 176, 

283 Mass. 618—Jply v. City of 
Salem, 177 N.E. 121, 276 Mass. 297 
—^Meisel Press Mfg. Co. v. City of 
Boston, 172 N.E. 356, 272 Mass. 372. 
Minn.—^Minneapolis-St. Paul Sanitary 
Dist. V. Fitzpatrick. 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897—In 
re Oronoco School Dist., 212 N.W. 
8, 170 Minn. 49. 

Mo.—State ex rel. State Highway 
Commission v. Deutschman, 142 S. 

W. 2d 1025—State ex rel. State 
Highway Commission v. Blobeck 
Inv. Co., 110 S.W.2d 860, 233 Mo. 
App. 858—State ex rel. State High¬ 
way Commission v. Baumhoff, 93 
S.W.2d 104, 230 Mo.App. 1030— 
State ex rel. State Highway Com¬ 
mission V. Pope, 74 S.W.2d 266, 
228 Mo.App. 888—State ex rel. State 
Highway Commission v. Day, 47 S. 
W.2d 147, 226 Mo.App, 884, trans¬ 
ferred, see 35 S.W.2d 37, 327 Mo, 
122 . 

Neb.—Schulz v. Central Nebraska 
Public Power & Irrigation Dist., 
293 N.W. 409—Stuhr v. City of 
Grand Island, 246 N.W. 461, 124 
Neb. 285, vacating 243 N.W. 80, 
123 Neb. 369—Wiles v. Depart¬ 
ment of Public Works, 234 N.W. 
918, 120 Neb. 689—Stewart v. City 
of Lincoln. 189 N.W. 279, 108 Neb. 
825. 

N.T.—^In re Board of Water Supply 
of City of New York, 14 N.B.2d 
789, 277 N.Y. 462, reversing 1 N.Y. 
S.2d 62, 253 App.Div. 38—In re 
Smith St. Bridge in City of 
Rochester, 255 N.Y.S. 801, 234 App. 
Div. 583—^New York, O. & W. Ry. 
Co. V. Livingston, 201 N.Y.S. 629, 
206 App.Div. 689, affirming 198 N. 
Y.S. 683, 120 Misc. 146, and modi¬ 
fied on other grounds 144 N.E. 589, 
238 N.Y. 300—Burrows Paper Co. 
v. State, 22 N.Y.S.2d 47, 174 Misc. 
860—^In re Board of Transporta¬ 
tion of City of New York, 251 N. 
Y.S. 409, 140 Misc. 557. 


N.C.—Town of Ayden v. Lancaster, 

‘ 150 S.E. 40. 197 N.C. 656—Western 

Carolina Power Co. v. Hayes, 13‘6 
S.E. 353, 355, 193 N.C. 104, quoting 
Ck)rpns Juris. 

Ohio.—City of Cincinnati v. Ziegler, 
16 Ohio N.P., N.S., 169, affirmed 

24 Ohio Cir.Ct., N.S., 317, 35 Ohio 
Cir.Dec. 50. 

Okl.—Stinchcomb v. Oklahoma City, 
198 P. 508, 81 Okl. 250. 

Or.—^Keane v. City of Portland, 235 
P. 677, 115 Or. 1. 

Pa.—Whitcomb v. City of Philadel¬ 
phia. 107 A. 765, 264 Pa. 277— 
Commonwealth v. Stephens, 173 A. 
869, 114 Pa.Super. 126, appeal dis- 
. missed Stephens v. Commonwealth 
of Pennsylvania, 55 S.Ct. 363, 294’ 

U. S. 691, 79 L.Bd. 1231—Eberhardt 

V. Township of Shaler, 86 Pittsb. 
Leg.J. 171, affirmed 193 A. 364, 127 
Pa. Super. 477. 

S.C.—^Howell V. State Highway De¬ 
partment, 166 S.E. 129, 132, 167 S. 
C. 217, quoting Corpus Juris. 

Tex.—^Fort Worth & D. S. P. Ry. Co. 
V. Gilmore, Civ.App.. 13 S.W.2d 
416. 

Va.—Appalachian Power Co. v. John¬ 
son, 119 S.E. 253, 137 Va. 12. 
Wis.—^Wisconsin Power & Light Co. 
V. Public Service Commission, 284 
N.W. 586, 231 Wis. 390, rehearing 
denied Wisconsin Power & Light 
Co. V. Public Service Commission 
of Wisconsin, 286 N.W. 392, 231 
Wis. 390—^Riddle v. Lodi Telephone 
Co., 185 N.W. 182, 175 Wis. 360, 19 
A.L.R. 380. 

20 C.J. p 827 note 1. 

Kiortgagee’s compensation is as¬ 
sessable as of the time of the tak¬ 
ing. 

Fla.—Seaboard All-Florida Ry. v. 

Leavitt, 141 So. 886, 105 Fla. 600. 
N.Y.—In re East 29th St., in City of 
New York, 288 N.Y.S. 806, 247 App. 
Div. 648, reversed on other grounds 

6 N.E2d 98, 273 N.Y. 62, reargu¬ 
ment denied In re City of New 
York to Acquire Title to East 29th 
St. from Avenue Z to Emmons Ave., 

7 N.B.2d 703, 273 N.Y. 582—Irving 
Trust Company v. Hughes, 264 N. 
Y.S. 737, 239 App.Div. 74—Muldoon 
V. Mid-Bronx Holding Corporation, 

25 N.Y.S.2d 36, 176 Misc. 700, af¬ 
firmed 27 N.Y.S.2d 812, 262 App. 
Div. 734—Hendry v. Title Guaran¬ 
tee & Trust Co., 300 N.Y.S. 741, 165 
Misc. 349, modified on other 
grounds 8 N.Y.S.2d 164, 256 App. 
Div. 497, affirmed 21 N.E.2d 515, 
280 N.Y. 740. 

20 C.J. p 829 note 16 [a]. 

Acts constituting single appropria¬ 
tion j 

Where the effect of several acts, 
of appropriation on the value of the 
property is that of a single appro-< 
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priation, the appropriation of the en¬ 
tire property may be deemed to have 
occurred as of the date of the 
last act of appropriation.—^Water¬ 
ford Electric Light, Heat & Power 
Co. V. State, 191 N.Y.S. 657, 117 Misc. 
480. 

12. U.S.—Mobile Gas Go. v. Pat¬ 
terson, D.C. Ala., 293 F. 208, modi¬ 
fied on other grounds Patterson v. 
Mobile Gas Co., 46 S.Ct. 445. 271 
U.S. 131, 70 L.Ed. 870. 

N.Y.—In re Board of Water Supply 
of City of New York, 1 N.Y.S.2d 
62, 253 App.Div. 38, reversed on 
other grounds 14 N.E.2d 789, 277 
N.Y. 452. 

Tex.—Ideal Laundry Co. v. City of 
Dallas, Civ.App., 64 S.W.2d 801, 
error dismissed. 

20 C.J. p 827 note 1 [a]. 

Prior improvement 

The enhancement of value of the 
property by a prior improvement is 
not to be disregarded in assessing 
damages where the present taking is 
an independent proceeding. 

Mo.—State ex rel. State Highway 
Commission v. Day, 47 S.W.2d 147, 
226 Mo.App. 884, transferred, see 
35 S.W.2d 37, 327 Mo. 122. 

Tex.—McChristy v. Hall County, Civ. 
App., 140 S.W.2d 676. 

13. U.S.—Olson V. U. S., Minn., 54 
S.Ct. 704, 292 U.S. 246, 78 L.Bd. 
1236, affirming, C.C.A., 67 F.2d 24, 
certiorari granted 54 S.Ct. 229, 290 
U.S. 623, 78 L.Ed. 543—Karlson v. 
U. S., Minn., 54 S.Ct. 704, 292 U. 
S. 246, 78 L.Ed. 1236, affirming, 
C.C.A., 67 F.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 
L.Ed. 543—^Brewster v. U. S., Minn., 
64 S.Ct. 704, 292 U.S. 246, 78 L. 
Ed. 1236, affirming, C.C.A.. 67 F. 
2d 24, certiorari granted 54 S.Ct. 
229, 290 U.S. 623, 78 L.Bd. 543— 
Morton Butler Timber Co. v. U. S., 
C.C.A.Tenn., 91 P.2d 884. 

^dinn.—Minneapolis-St. Paul Sanitary 
Dist. V. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897, 

N.C.—Town* of Ayden v. Lancaster, 
150 S.E. 40, 197 N.C. 666—Western 
Carolina Power Co. v. Hayes, 136 
S.E. 353, 355, 193 N.C. 104, quoting 
Corpus Juris. 

S.C.—^Howell V. State Highway De¬ 
partment, 166 S.E. 129, 132, 167 S. 
C. 217, quoting Corpus juris. 

Tex.—Ideal Laundry Co. v. City of 
Dallas, Civ.App., 64 S.W.2d 801, 
error dismissed. 

Va.—Appalachian Power Co. v. 

Johnson, 119 S.E. 253, 137 Va. 12. 
20 C.J. p 828 note 2. 

Improvements after taking see su- 
• pra § 175. 

Prospective damages see supra § 
153. 

Taxes accruing or Imposed after ap¬ 
propriation see supra § 172. 
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ucstion of what constitutes a taking within the 
neaning of the rule, there is much apparent con- 
lict in the different jurisdictions, and even in the 
:ases decided in the same jurisdiction, such conflict 
)eing often due, however, to the diversity of the 
various statutes as well as to the circumstances of 
he particular case.^^ Where the legislature has 
lot expressly fixed the time as of which compensa- 
■ion is to be determined, its intention has been said 
:o be that the process shall be one of comparatively 
short duration, but that the proceedings shall be as 
flexible as possible.^S Generally speaking, property 
may be regarded as taken at that moment when by 
the terms of the statute the owner is divested of his 
title and it vests in the condemning party,or when 
the property is injured.^^ Under different statutes 
or circumstances the time with reference to which 
damages are to be computed has been held to be 
the date the improvement was first projected 
the date when it became generally known that the 


improvement was to be constructed;^® the date of 
enactment or taking effect of a statute or ordi¬ 
nances® or the date of other official vote^i provid¬ 
ing for the improvement; the time of filing the lo¬ 
cation or plat,22 although there are decisions to the 
contrary ;23 the date of appointment of the asses¬ 
sor ;24 or the time of filing a bond for payment of 
the award.25 Where condemnation proceedings are 
begun several years after the appropriator enters 
on the land and constnicts an improvement, it has 
been held that the damages should be estimated as 
of the time of filing the act of appropriation.®6 
Under a statutory provision that such lands shall 
be taken as shall be by proper authority declared to 
be requisite for the proposed improvement, the date 
of such decision is to be considered the date of ap- 
propriation,27 but the mere acceptance of a statute 
authorizing a taking has been held not to consti¬ 
tute a taking ;22 and assessment of compensation as 
of the date of a referendum authorizing acquisi¬ 
tion has been held improper.®® 


SubsecLUent release to the claim¬ 
ing: owner from another owner of 
contiguous land cannot enlarge the 
claimant's rights.—^\Vood v. West 
Boston, etc., Bridges, 122^ Mass. 324. 

14. W.Va.—Guyandot Valley R. Co. 
V. Buskirk, 50 S.B. 521, 57 W.Va. 
417, 110 Am.S.R. 785. 

20 C.J. p 828 note 4. 

When taking complete see supra § 
135. 

ClosSng of street or road 

(1) Should be computed as of the 
date on which the street or road was 
legally closed.—^King v. New York, 
6 N.E. 395, 102 N.T. 172, aflElrming 50 
N.Y.Super. 40$—20 C.J, p 828 note 
4 [e] (1). 

<2) This has been held to be true, 
although the street remains physi¬ 
cally open for use for a time.—^Ap¬ 
plication of Corporation Counsel of 
City of New York, Garden Place, 17 
N.Y.S.2d 111, 258 App.Div. 490, re- 
argument denied 18 N.Y.S.2d 1002, 
appeal granted 20 N.Y.S.2d 395—^Mat¬ 
ter of Walton Ave., 116 N.Y.S. 471, 
131 App.Div. 696, affirmed 90 N.B. 
59, 197 N.Y, 518. 

(3) The time when a street is 
physically closed has been held, how¬ 
ever, to be the time as of which 
compensation is determinable.— 
Scheibel v. Burr, 183 N.Y.S. 49. 192 
App.Dlv. 438, reversing 177 N.Y.S. 
881, 108 Misc. 551, affirmed Scheibel 
V. O'Brien, 130 N.E. 293. 230 N.Y. 
277. 

Sstablishmeiit of buUdiiig line 
Under an ordinance forbidding the 
construction of buildings beyond a 
certain line,' a taking in the case 
of a building previously extending 
beyond * the occurs when the 

building is ' alt^d to cdmply ^th 


the ordinance.—^In re Widening of 
Walnut St., 5 Pa.Dist. & Co. 641. 

15 . Wis.—Wisconsin Power & Light 
Co. V. Public Service Commission, 
284 N.W. 586, 231 Wis. 390, re¬ 
hearing denied Wisconsin Power & 
Light Co. Y. Public Service Com¬ 
mission of Wisconsin, 286 N.W. 
392, 231 Wis. 390. 

lew Mass.—^Maher v. Commonwealth, 
197 N.E. 78, 291 Mass. 343. 

N.Y.—^Van Etten v. City of New 
York, 124 N.E. 201, 226 N.Y. 483, 
affirming In re Van Etten, 171 N. 
Y.S. 1034, *184 App.Div. 414—In re 
Certain Lands on North Shore of 
Harlem River in City of New 
York, 217 N.Y.S. 544, 127 Misc. 
710. 

Pa.—Stahl V. Buffalo, R. & P. Ry. 

Co., 106 A. 65, 262 Pa. 493. 

,20 C.J. p 828 note 5. 

£080 before vesting of title in 
the condemnor falls on the owner 
of the property, even where the loss 
occurs after confirmation of the re¬ 
port of the commissioners.—^Matter 
of People, 146 N.Y.S. 1058, 83 Misc. 
331—Matter of People, 142 N.Y.S. 
949, 81 Misc. 324. 

17 - Ark.—Keith v. Drainage Dlst. 
No. 7 of Poinsett County, 36 S.W. 
2d 59, 183 Ark. 384. 

NT.C.—^Town of Ayden v. Lancaster, 
150 S.B. 40, 197 N.C. 556. 

20 C.J. p 828 note 4 [b]. 

la U.S.—Benedict v. New York, N. 

Y.. 98 P. 789, 39 C.C.A. 290. 

Mass.—May v. Boston, 32 N.E. 9.02, 
158 Mass. 21. 

19. Ky.—City of Ashland v. Queen, 

71 S.W.2d 650, 254 Ky. 329. * 

20. N.J.—^Duncan Hood Corporation 


V. City of Summit, 146 A. 182, 105 
N.J.Law 583. 

Or.—Keane v. City of Portland, 235 
P. 677, 115 Or. 1. 

20 C.J. p 829 note 7. 

21. Mass.—Barnes v. City of Spring- 
field, 168 N.E. 78, 268 Mass. 497, 
certiorari denied 50 S.Ct 246. 281 
U.S. 782, 74 L.Bd. 1148. 

22. N.Y.—^In re Corporation Counsel 
of City of New York, 174 N.Y.S. 
816, 186 App.Div. 669. 

20 C.J. p 829 note 8. 

23. Mass.—^Barnes v. City of Spring- 
field. 168 N.E. 78, 268 Mass. 497, 
certiorari denied 50 S.Ct 246, 281 
U.S. 732, 74 L.Ed. 1148. 

N.Y.—Scheibel v. Burr, 183 N.Y.S. 
49, 192 App.Div. 438, reversing 177 
N.Y.S. 881, 108 Misc. 551, and 
affirmed Scheibel v. O'Brien, 130 
N.E. 293, 230 N.Y. 277. 

20 C.J. p 829 note 9. 

24. Cal.—City of Pasadena v. Porter, 
257 P. 526, 201 Cal. 381, 63 A.L.R. 
679. 

25. Pa.—Schonhardt v. Pennsyl¬ 
vania R. Co.;' 65 A. 543, 216 Pa. 
224. 

20 C.J. p 829 note 10. 

26. Ind.—Lafayette, etc., R. Co. v. 
Murdock, 68 Ind. 137. 

27. Conn.—Shannahan v. Waterbury, 
28 A. 611, 63 Conn. 420. 

R.I.—In re New State House, 33 A. 
523, 19 R.I. 382. 

20 C.J. p 829 note 13. 

23. Mass.—^Joly v. City of Salem, 
177 N.B. 121, 276 ‘?4ass. 297. 

29. Wis.—Wisconsin Power & Light 
Co. v. Public Service Commission, 
28*6 N.W. 588, 233 Wis. 69, 122 
A.L.R. 1135—Wisconsin Power & 
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Damages recoverable by remainderman or lessor. 
Where possession of land is taken by a third per¬ 
son under a deed from the life tenant, the measure 
of damages recoverable by the remaindermen for 
the appropriation.of the land has been held to be 
its value at the termination of the life estate rather 
than at the date of the taking of possession,and, 
similarly, where possession is taken under an as¬ 
signment from a lessee, the damages recoverable by 
the lessor for the appropriation have been held to 
be determinable as of the date of termination of 
the lease.®! However, it has also been held that 
compensation recoverable by a remainderman is to 
be determined as of the date of his institution of 
proceedings for assessment rather than the date of 
the taking under a deed from the life tenant.®® 

b. Time of Entry or Oonsfcmction of Improve¬ 
ment 

In some Jurisdictions and In some circumstances, dam- 
ages are assessed as of the date of entry on or actual 
taking of possession of the property, or as of the time of 
construction of the Improvement. 

In some jurisdictions and under some circum¬ 
stances, the damages are assessed as of the date 


of the entry on or the actual taking of possession 
of the property,33 as where possession is taken in 
advance of condemnation proceedings or of a trial 
or award, in accordance with statute^^ or by consent 
of the owner.35 Similarly, the date of the con¬ 
struction of the improvement has been held to be 
the point of time with reference to which compen¬ 
sation is to be assessed,33 as where the value has 
markedly changed since that date.37 However, 
there are decisions holding that compensation is 
not properly assessed as of the time of taking* of 
possession or of construction of the improvement.33 

c. Time of InstitutioiL of Proceeding 

In some Jurisdictions and under some statutes, dam¬ 
ages are assessed as of the date of filing the petition or 
other act constituting the commencement of condemnation 
proceedings. 

In some jurisdictions and under some statutes, the 
appropriation by the condemnor and the divesting 
of the owner’s title take effect by relation to the 
date of filing the petition or other act constituting 
the commencement of condemnation proceedings, 
and the damages are to be assessed as of that 
date,3 3 unaffected by any subsequent change in the 


Light Co. V. Public Service Com¬ 
mission of Wisconsin, 286 N.W. 392. 
231 Wis. 390, denying rehearing 284 
N.W. 586, 231 Wis. 390. 

30. Tenn.—Chambers v. Chattanoo¬ 
ga Union R. Co., 171 S.W. 84, 130 
Tenn. 459. 

20 C.J. p 829 note 14. 

31. Ala.—Hays v. Ingham-Burnett 
Lumber Co., 116 So. 689, 217 Aia. 
524. 

32. Pa.—Stahl V. Buffalo, R. & P. 
Ry. Co., 106 A. 65. 262 Pa. 493.. 

33. N.C.—^North Carolina State 
Highway Commission v. Young, 
158 S.B. 91, 200 N.C. 603. 

Pa.—^Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 
A. 702, 299 Pa 503, 

S.C.—^Board of Com’rs of Fairfield 
County V. Richardson, 114' S.B, 632, 
122 S.C. 58. 

Wis.—^Riddle v. Lodi Telephone- Co., 
185 N.W. 182, 184, 175 Wis. 360, 19 
A.L.R. 380, citing Corpus Jtiriai 
20 C.J. p 829 notes 16,. 18 [b] .(1). 

Bate of ‘Uawfnl appropriation” 
may be the time as of which d^- 
ages should be assessed where the 
appropriation is subsequent to the 
condemnation.—Casa Loma Springs 
Development Co. v. Brevard County, 
112 So. 60, 93 Fla 601. 

34i Ala.—^Birmingham - Trussville 
Iron Co. V. Allied Bngineers, 144 
So. 1, 225 Ala. 522. 

Wis.—^Riddle v. Lodi Telephone Co., 
185 N.W. 182, 176 Wis. 360, 19 
A.L.R. 380. , 

20 C.J. p 820 note 17. 


35. Wis.—^Riddle v. Lodi Telephone 
Co., 185 N.W. 182, 184, 175 Wis. 
360. 19 A.L.R 380. citing Corpus 
Juris. 

20 C.J. p 829 note 18. 

38. N.T.—Dufel v. State, 189 N.T..S. 
759, 198 App.Divl 97—Champion 
Oil Co. V. State, 291 N.Y.S. 562, 161 
Misc. 143, affirmed 298 N.Y.S. 174, 
251 App.Div. ^81. 

N.C.—Powell V. Seaboard Air Line 
Ry. Co., 100 S.B. 424, 178 N.C. 243. 
Va.—Chairman of Highway Commis¬ 
sion of Virginia v. Fletcher, 149 
. S.B. 456, 153 Va 43. 

20 C.J. p 830 note 19. 

Completion of improvement 
Pa.—^Barron v. United Ry. -Co., 93 
PaSuper. 555. 

Actual opening of street 
Pa.—Griffin v. City of New Castle, 
88 Pa.Super. 439. 

20 C,J. p 830 note 19 [bj. 

Impounding of water on land taken 
N.C.—^Western Carolina Power Co. v. 
Hayes, 136 S.B. 353, 193 N.C. 104. 

37. Ky,—^Lexington & B. R. Co. v. 
Hargis, 250 S.W. 991, 199 fCy. 296. 

38. Pa—Commonwealth v. Stephens, 
173 A. 869, 114 PaSuper. 126, ap¬ 
peal dismissed - Stephens v. Com¬ 
monwealth of Pennsylvania, 55 S. 
Ct. 353, 294 U.S. 691, 79 L.Bd. 
1231. ■ 

20 C.J. p 830 note 20. 

39. Ark.—^Keith v. Drainage Dist. 
No. 7 of Poinsett County, 36 S. 
W.2d 59, 183 Ark. 384... 
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Cal.—People v. Olsen. 293 P. 646, 109 
CaLApp. 523. 

D.C.—^Ralph V. Hazen, 93 P.2d 68, 68 
App.D.C. 55. 

Ill.—Forest Preserve Dist. of Cook 
County V. Bckhoif, 24 N.E.2d 52, 
372 Ill, 391—People ex rel. Harding 
V. Atwater, 1 N.B.2d 46, 362 Ill. 
546—^Forest Preserve Dist. of 
Cook County v. Collins, 181 N.B. 
346, 348 Ill. 477—^Department of 
Public Works and Buildings v. 
McBride, 170 N.B. 295, 338 Ill. 
347—Interstate Water Co. v. Ad¬ 
kins, 158 N.E. 685, 327 Ill. 356— 
Illinois Power & Light Corporation 
V. Parks, 153 N.B.. 483, 322 Ill. 
313—Road Dist. No. 4 v. Firailey, 
145 N.B. 195, 313 Ill. 568—Public 
Service Co. of Northern Illinois v. 
Leatherbee, 143 N.B. 97, 311 HI. 

I 505—^Forest Preserve Dist. of Cook 

County V. Kean, 131 N.B. 117, 298 
III. 37—Gard v. Dolbeare,. 223 Ill. 
App. 496. 

La.—Ouachita Parish School Board v. 
Clark, 1 So.2d 54, 197 La. 131— 
Louisiana Highway Commission v. 
De Bouchel, 142 So. 142, 174 La. 
968—City of New Orleans v. Moeg- 
lich, 126 So. 675, 169 La. 1111—Tex¬ 
as Pacific-Missouri Pac. Terminal 
R. R. of New Orleans v. Elliott, 
117 So. 275, 166 La. 347—Louisville 
& N. R. Co. V. R. E. E. De Mont-' 
luzin Co., 116 So. 854, 166 La. 
211 . 

Mass.—Barnes v. Peck, 187 N.B. 176, 
283 Mass. 618. 

N.J.—^Acquackanonk Water Co. v. 
Weidmann Silk Dyeing Co., 119 
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condition of the propert}'.^^ 

d. Time of Trial or Award 

Under some statutes and In some circumstances the 
damages are to be ascertained as of the date of the 
trial or award. 

Under some statutes and in some circumstances 
the damages are to be ascertained as of the date 
of the trial,41 or of the award or report.42 

e. Where Taking Is Wrongful 

Where a corporation or agency vested with the power 
of eminent domain wrongfully enters property before 
condemnation, it is not entitled to have the damages 
assessed as of the date of such entry, but they may be 
assessed as of the time of trial or as of the date when 
the property is lawfuMy appropriated. 

Where a corporation or agency entitled to ex- j 
ercise the power of eminent domain wrongfully en- I 


ters on property before condemnation, it is not en¬ 
titled to have the damages assessed as of the date 
of the wrongful entry,4 3 but they may be assessed 
as of the time of trial,44 provided an assessment 
as of such time will render full compensation,45 
or they may be assessed as of the date when, ac¬ 
cording to the law of the particular jurisdiction, 
the property is lawfully appropriated.45 However, 
there is authority to the contrary.47 Where illegal 
proceedings have been validated by statute, the dam¬ 
ages are to be assessed as of the time of the tak¬ 
ing and not as of the time the statute took ef¬ 
fect ;48 and, where invalid proceedings have been 
acquiesced in by the owner and he has yielded pos¬ 
session, he has been held entitled in subsequent val¬ 
id proceedings to an award based on the value of 
the property at the time he gave possession.43 


A. 782, 98 N.J.Law 413, affirmed 122 
A. 825, 99 N.J.Law 175. 

—^Western Carolina Power Co. v. 
Hayes, 136 S.E. 353, 193 N.C. 104. 
Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition for rehearing de¬ 
nied 239 P. 193, 115 Or. 562—State 
V. Hawk, 208 P. 709. 105 Or. 319. 
20 C.J. p 830 note 21. 

Bate of condanmatlon proceedings 
U.S.—Morton Butler Timber Co. v. 

U. S., C.C.A.Tenn., 91 P.2d 884. 

D.C.—^Briggs V. Brownlow, 265 P. 985, 
49 APP.D.C. 345. 

^•^•"“Town of Ayden v. Lancaster, 
150 S.E. 40, 197 N.C. 556. 

Wis.—In re Milwaukee Electric By. 
& Light Co., 196 N.W. 575, 182 Wis. 
182. 

Bate of summons 

Cal.—City of Los Angeles v. Blon- 
deau, 15 P.2d 554, 127 CaLApp. 139. 
Idaho.—Oregon-Washington R. & 

Nav. Co. V. Campbell, 202 P. 1065, 
34 Idaho 601. 

Utah.—^Hyde Park Town v. Chambers, 
104 P.2d 220. 

20 C.J. p 830 note 21 [c]. 

Bate of owner’s appearance, where 
no summons has been issued.—^Har¬ 
rington V. Superior Court in and fori 
Placer County, 228 P. 15, 194 Cal. 
185. ' ' 

Setting of canse for trial 

(1) Under a statute so providing, 
compensation is to be assessed as 
of the date of the order setting the 
cause for trial; the statute is to be 
construed in harmony, as near as 
may be, with a statute prescribing 
the general rule of assessment, name¬ 
ly, as of the time of summons; and 
the date provided cannot be shifted 
by the granting of a continuance.— 
City of Los Angeles v. Morris, 241 P. 
409, 74 CaLApp. 473. 

(2) A statute providing that com¬ 
pensation shall be assessed as of the 
date of hearing a motion to set the 


action for trial has been held to be 
retroactive or retrospective.—City of 
Los Angeles v. Oliver, 283 P. 298, 
102 CaLApp. 299. 

40. N.T.—^In re Lafayette Ave. in 
City of New York, 193 N.T.S. 802, 
118 Misc. 161. 

N.C.—^Western Carolina Power Co. v. 
Hayes, 136 S.E. 353. 193 N.C. 104. 

41. Colo.—^Union Exploration Co. v. 
Moffat Tunnel Improvement List., 
89 P.2d 257. 104 Colo. 109—Was- 
senich v. City and County of Den¬ 
ver, 186 P. 633, 67 Colo. 456. 

Wash.—Blankenship v. State, 295 P. 

480, 160 Wash. 514. 

20 C.J. p 831 note 23. 

Bate of viewing and testimony 
U.S.—^U. S. V. Crary, D.C.Va., 2 P. 
Supp. 870. 

42. D.C.—Carlock v. U. S, 53 P.2d 
926, 60 App.D.C. 314. 

N.T.—In re West 231st Street in City 
of New York, 177 N.Y.S. 634, 108 
Misc. 341. 

Tex.—Ideal Laundry Co. v. City of 
Dallas, Civ.App., 64 S.W.2d 801. 
Wis.—Wisconsin Power & Light Co. 
V. Public Service Commission, 286 
N.W. 588, 232 Wis. 59, 122 A.L.R. 
1135—^^Visconsin Power & Light Co. 
V. Public Service Commission of 
Wisconsin, 286 N.W. 392, 231 Wis. 
390, denying rehearing 284 N.W. 
586, 231 Wis. 390. 

20 C.J. p 829 note 18 [b] (1), (3), 
p 831 note 24. 

Zk>8s of property 

If the property Is wholly or par¬ 
tially destroyed before the report 
is accepted and Judgment entered 
thereon, the loss has been held to 
fall on the owner.—^Parmer v. Hook- 
sett, 28 N.H. 244. 

43. Cal,—San Prancisco, etc., R. Co. 

V. Mahoney, 29 CaL 112. 
Improvements made by taker after 
wrongful entry see supra § 159. 
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Appropriation held not wrongftil 
and, therefore, not within the terms 
of a statute providing that, if a 
wrongful appropriation is found to 
have occurred, the damages therefor 
shall be confined to the value of the 
property at the time of such appro¬ 
priation.—^U. S. V. Klamath and Moa- 
doc Tribes. 58 S.Ct. 799, 304 U.S. 119, 
82 L.Ed. 1219, affirming Klamath and 
Moadoc Tribes and Yahooskin Band 
of Snake Indians v. U. S., 85 Ct.CL 
451. 

44. Tex.—Williams v. Henderson 
County Levee Improvement Dlst. 
No. 3, Com.App., 59 S.W.2d 93, 
granting rehearing in part and 
modifying 36 S.W.2d 204, revers¬ 
ing in part Henderson County 
Levee Improvement Dist. No. 3 

V. Williams, Civ.App., 19 S.W.2d 
197—City of Mart v. Hasse, Civ. 
App., 281 S.W. 318—City of San 
Antonio v. Pike, Civ.App., 211 S. 

W. 639. 

20 C.J. p 831 note 30. 

Prior invalid condemnation 
Where property has been appropri¬ 
ated in an invalid condemnation pro¬ 
ceeding, damages in a subsequent 
valid proceeding are to be assessed 
as of the date of the* hearing in 
the valid proceeding.—^Nichols v. City" 
of Cleveland, 135 N.E. 291, 104 Ohio 
St. 19. 

45. Fla.—Casa Loma Springs De¬ 
velopment Co. V. Brevard County, 
112 So*. 60, 93 Pla. 601. 

4®, Minn.—^Hempstead v. Carghill, 
48 N.W. 558, 46 Minn. 118. 

20 C.J. p 832 note 31. 

47. Ark.—Memphis, etc., R. Co. v. 

Organ, 55 S.W. 952, 67 Ark. 84. 

20 C.J. p 832 note 32.- 

4& Mass.—^Pitkin v. Springfield, 112 
Mass. 509. 

49. N.Y.—Syracuse, etc., R. Co. v. 
State, 161 N.Y.S. 477, 175 App.Diy. 
264. 
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f. Damages Accruing Pendente Idte 

In some states damages accruing between the insti¬ 
tution of proceedings and the judgment are recoverable- 

In some states the award of damages should or* 
may include those accruing between the institution 
of the proceedings and the judgment.^® 

g. Assessment on Appeal or Second Trial 

Generally speaking, damages assessed on appeal are 
to be estimated as of the date of the taking of the prop¬ 
erty. The decisions hold variously that damages should 
or may be assessed as of the date of filing of the com¬ 
missioners’ report, of payment or deposit of the award, of 
filing of the petition on appeal, or of the trial on appeal. 

Generally speaking, where damages are assessed 
on appeal, they are to be estimated as of the date 
of the taking of the property.51 A number of de¬ 
cisions hold that, where damages are assessed on 
appeal, they are to be estimated as of the date 
when the report of the commissioners was filed,^^ 
unaffected by any intermediate change of title^s or 
in the condition of the property,54 or by the fact 
that expenses were subsequently incurred by the 
owner.55 However, there also are decisions hold¬ 


ing that damages are to be assessed on appeal as 
of the date of payment or deposit of the award,®® 
or as of the date of the filing of the petition on ap- 
peal.®*^ Although there is authority to the contrary,®* 
there are decisions holding that compensation should 
or may be assessed as of the date of the trial on ap¬ 
peal;®^ thus, where the constitution or a statute re¬ 
quires that the damages awarded be paid, tendered, 
or deposited, or that a bond to secure payment be ex¬ 
ecuted before the condemning party can take posses¬ 
sion, and the requirement has not been complied with, 
the owner is entitled to its value at the time of the 
trial of the appeal.®® Under some statutes, compen¬ 
sation on a new trial is to be assessed as of the 
date of the order setting the cause for the first 
trial.Where the first proceeding has been aban¬ 
doned, it cannot be shown on the trial of a second 
proceeding what the value of the land was at the 
time of the first proceeding.If the value of the 
use of the property pending an appeal for the re¬ 
assessment of compensation is diminished by the 
condemnation proceedings, such diminution is a 
proper subject of proof on the reassessment hear¬ 
ing.®® 


E. PAYMENT OP COMPENSATION 


§ 186. Prepayment and Security for Payment 

Questions as to prepayment or giving security as 
a condition precedent to taking property under the 
power of eminent domain are considered § 187 in¬ 
fra, where the taking is by the United States, a 
state, or a municipal subdivision of the state, and 
in § 188 infra where the taking is by a private cor¬ 
poration or by an individual; questions as to pre¬ 
payment or security where property is merely dam¬ 


aged or injured are considered § 189 infra, and 
questions as to waiver of prepayment or security 
are considered § 190 infra. 

Examine Pocket Parts for later cases. 

§ 187. -Taking by United States, State or 

Municipal Corporation 

Generally prepayment is not required where the tak¬ 
ing is by the United States, a state, or a municipal sub¬ 
division of the state, in the absence of constitutional or 


50. Cal.—City of Pasadena v. Por¬ 
ter, 257 P. 526. 201 Cal. 381, 63 
A.L.R. 679. 

20 C.J. p 832 note 44. 

Damagres discovered after taking* 
An element of damage unknown at 
the time of taking, but discovered pri¬ 
or to decision fixing loss, may be in¬ 
cluded in damages.—In re Board of 
Water Supply of City of New York, 
205 N.T.S. 237, 209 App.Div. 231. 

51. Ky.—Saulsberry v. Kentucky & 
West Virginia Power Co., 10 S.W.2d 
451, 226 Ky. 75. 

52. Iowa.—Ellsworth v. Chicago, 

etc., R. Co., 69 N.W. 78, 91 Iowa 
386. 

Minn.—Minneapolis v. Wilkin, 15 N. 

W. 668, 30 Minn. 146. 

20 C.J. p 832 note 36. 

53. Minn.—Trogden v. Winona, etc., 
R. Co., 22 Minn. 198. 

29 C.J.S.—68 


54. Mo.—^Missouri Pac. iL Co. v. 
Wernwag, 35 Mo.App. 449. 

55. Iowa.—^Holton v. Butler, 22 Iowa 
557. 

56. Okl.—City of Tulsa v. Horwitz, 
267 P. 852, 131 Okl. 63—Stinch- 
comb V. Oklahoma City, 198 P. 508, 
81 Okl. 250. 

20 C.J. p 829 note 11. 

Date of deposit and taking possession 
Tex.—City of Houston v. Susholtz, 
Civ.App., 22 S.W.2d 637, affirmed 
Susholtz V. City of Houston, Com. 
App., 37 S.W.2d 728. 

Unless taking has occurred pre¬ 
viously in actuality or by a statutory 
provision.—Danforth v. U. S., Mo., 
60 S.Ct. 231, 308 U.S. 271,' 84 Li.Bd. 
240, modifying, C.C.A., 105 F.2d 318, 
modifying 102 F.2d 5, certiorari 
granted 60 B.Ct. 113, 308 U.S. 638, 
84 L.Ed. 454. 

57. N.J.—^Acquackanonk Water Co. 
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V. Weidmann Silk Dyeing Co., 119 
A. 782, 98 N.J.Law 413, affirmed 
122 A. 826, 99 N.J.Law 175. 

58. Ky.—Saulsberry v. Kentucky & 
West Virginia Power Co., 10 S.W. 
2d 451, 226 Ky. 75. 

59. Minn.—Bruns v. Town Board of 
Nicollet Tp., 243 N.W. 74, 186 Minn. 
259. 

Tex.—^Beaumont, etc., R. Co. v. El¬ 
liott, Civ.App., 148 S.W. 1126. 

60. Ohio.—^Miami Conservancy Dist. 
V. Bowers, 12 Ohio App. 405. 

Tex.—Gillam v. State, Civ.App., 95 
S.W.2d 1019—Beaumont, etc., R. Co. 
V. Elliott, Civ.App., 148 S.W. 1125. 
20 C.J. p 832 note 40. 

61. Cai.—City of Los Angeles v^ 
Morris, 241 P. 409, 74'Cal.App. 473. 

62. Mo.—^Kansas City v. Mulkey, 75 
S.W. 973, 176 Mo. 229. 

63. Conn.—Bishop v. New Haven, 
72 A. 646, 82 Conn. 51. 
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statutory provision so requiring; this rule apparently does 
not appiy to the full extent in some jurisdictionsf and 
constitutional or statutory provisions sometimes require 
prepayment, deposit, or the giving of security. 

While there is some authority apparently to the 
contrary, at least in regard to municipalities,®^ the 
general rule is that in the absence of any constitu¬ 
tional requirement it is not ordinarily; necessary for 


a state or municipal subdivision thereof to pay for 
property taken for public use in advance of the 
taking, if due provision is made for payment and 
^for the means or methods by which the landowner 
may' make his claim and receive compensation or 
damagesand, according to the view usually tak¬ 
en, a constitutional provision that private property 


64. Cal.—Johnson v. Alameda Coun¬ 
ty, 14 Cal. 106. 

Ill.—Barrington Hills Country Club 

V. Village of Barrington, 191 X.E. 

239, 357 Ill. 11—Depue v. Bansch- 

bach, 113 N.E. 156, 273 Ill. 574. 

20 C.J. P S33 note 47. 

CoxLstitutional provision for just 
compensation 

Constitutional provision prohibiting 
taking of private property for public 
use without just compensation re¬ 
quires the ascertainment and pay¬ 
ment of damages before property is 
taken.—^Noorman v. Department of 
Public Works and Buildings, 8 N.E. 
2d 637, 366 Ill. 216, dismissed Noor- 
man v. Department Qf Public Works 
and Buildings of State of Illinois, 58 
S.Ct. 30. 302 U.S. 637, 82 L.Ed. 496— 
People V. Smart, 164 N.E. 171, 333 
Ill, 135—^Moore v. Gar Creek Drain¬ 
age Dist., 107 N.E. 642, 266 HI. 399. 

Prepayment prerequisite to acquisi¬ 
tion of interest 

Park district, by dling petition to 
condemn • lots for park, acquired no 
interest in lots, and was not enti¬ 
tled to object to special assessment 
thereon for street improvement, but 
It could only acquire such interest on 
paying compensation fixed by final 
Judgment in condemnation.—City of 
Chicago V. Ridge Park Dist., 147 NT. 
E. 803. 317 Ill. 123. 

Pasrment, not award or judgment, 
controlling 

The right to take private property 
for public use does not depend on 
an award or judgment fixing compen¬ 
sation, but on the payment of such 
compensation.—^Forest Preserve Dist. 
of Cook County v. Kean, 135 N.E. 415, 
303 Ill. 293. 

Sight to use and rents prior to pay¬ 
ment 

{!) The owner has the right to the 
use of the property until the compen¬ 
sation is paid.—South Park Commis¬ 
sioners V. Dunlevy, 91 Ill. 49—City 
of Chicago y. McDonough, 273 III. 
App. 392, transferred, see 184 N.E. 
822, 351 Ill. 200. 

(2) He, therefore, has the right to 
the rents accruing prior to payment. 
—City of Chicago v. McDonough, su¬ 
pra. 

Floxlda the view has been ex- 
l>ressed in a syllabus by the court 
that the constitutional provision that 
private property shall not be taken 
without just compensation contem¬ 


plates that, before taking. Just com¬ 
pensation shall be paid or adequate¬ 
ly secured.—Spafford v. Brevard 
County. 110 So. 451, 92 Fla. 617. 

65. U.S.—Liberty Cent. Trust Co. v. 
Greenbrier College for Women, D. 
C.W.Va.. 50 F.2d 424. 429, citing 
Corpus Juris, and affirmed 51 S.Ct. 
498, 2S3 U.S. 800. 75 L.Ed. 1422. 
N.H.—Goodrich Falls Electric Co. v. 

Howard. 171 A. 761, 86 N.H. 512. 
N.Y.—Brunett v. City of Rochester, 
207 N.Y.S. 232, 124 Misc. 209— 
Cook V. Lehigh Valley Ry. Co., 181 
N.Y.S. 217. 

Pa.—See Stoner v. County of Alle¬ 
gheny, 86 Pittsb.Leg.J. 118. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 67 

R. L 269. 

Tenm—Liles v. Creveling, 268 S.W. 
625, 151 Tenn. 61—State Highway 
Department v. Mitchell's Heirs, 216 

S. W. 336, 142 Tenn. 68. 

Va.—State Highway Commissioner v. 

Kreger, 105 S.K 217, 128 Va. 203. 
W.Va.—^Hardy v. Simpson, 190 S.B. 
680, 191 S.B. 47, 118 W.Va. 680— 
McGibson v. Roane County Court, 
121 S.E. 99, 103, 95 W.Va. 338, cit¬ 
ing Corpus Juris. 

20 C.J. p 833 note 48. 

Xu Itouisiana 

(1) Provision of Const.1921 art 16 
§ 6, that authorization of tax levy 
to pay for property taken for levee 
purposes shall not prevent appropria¬ 
tion thereof before payment, author¬ 
izes appropriation thereof without 
first mak'ing payment. 

U.S,—Wolfe V. Hurley, D.C.La., 46 
P.2d 515, affirmed 51 S.Ct. 493, 283 
U.S, 801, 76 L.Ed. 1423. 

La.—Bickham v. Shreveport, 101 So. 
8, 156 La. 648. 

i (2) The constitutional amendment 
adopted in Const.1928 art 16 § 7a et 
i seq, authorizing board of commis- 
I sioners of Orleans levee district to 
I acquire property. by appropriation, 

I means that the board may take pos¬ 
session of property if it has made 
provision for paying the value, and 
reasonably adequate procedure is 
afforded for the determination and 
collection of the sums due to the 
proprietors.—^Dalche v. Board of 
Com'rs of Orleans Levee Board, D.C. 
La., 49 F.2d 374. 

lu Ohio 

(1) Under Const, art 1 § 19, com¬ 
pensation need not he made before 
property is taken for making or re¬ 
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pairing roads which shall be open 
to the public without charge.—^Waid, 
Director of Highways v. Heisted, 174 
N.E. 139, 122 Ohio St. 615—City of 
Toledo v. Preston, 34 N.E. 353, 50 
Ohio St. 361—Carnabuccio v. Penn¬ 
sylvania R. Co., 16 N.E.2d 1006, 59 
Ohio App. 27—Orr v. City of Cin¬ 
cinnati, 17 Ohio N.P., N.S., 201—Fo¬ 
garty V. Cincinnati, 9 Ohio S. & C. P. 
763, 7 Ohio N.P. 100. 

(2) A grade crossing elimination 
project fell within such constitution¬ 
al provision.—^Waid, Director of 
Highways, v. Heistand, 174 N.E. 139, 
122 Ohio St. 615—Carnabuccio v. 
Pennsylvania R. Co., 16 N.E.2d 1006, 
59 Ohio App. 37. 

(3) Damages for change of grade 
must be paid before work is com¬ 
menced.—^Ryan v. Cincinnati, 1 Ohio 
Cir.Ct. 558. 1 Ohio Cir.Dec. 311. 

Accompanied or preceded by pay. 
meut 

The taking of property for pub¬ 
lic use by a state or by one of Its 
municipalities need not be accom¬ 
panied nor preceded by payment, in 
the absence of a requirement of the 
constitution or statute in that re¬ 
gard.—Joslin Mfg. Co. V. City of 
Providence, 43 S.Ct. 684, 262 U.S. 
668, 67 L.Ed. 1167, affirming Joslin 
Mfg. Co. V. Cltirke, 114 A. 186, 44 R. 
I. 31. 

Prepayment or setting aside funds 

Duty to make compensation does 
not require municipality, in ab¬ 
sence of constitutional provisions to 
pay for or set aside funds for pur¬ 
pose before physical appropriation 
of private property for public use, 
provision of adequate means for rea¬ 
sonably just and prompt ascertain¬ 
ment and payment of compensation, 
and assumption by government of 
duty to make prompt payment by 
express or necessarily implied pledge 
of public good faith, being sufficient. 
—^Keller v. City of Bridgeport, 127 
A. 508, 101 Conn. 669. 

State or direct agency of state 

(1) Compensation need not pre¬ 
cede taking where taking is by state 
or direct agency of the state.—Miller 
V. Port of New York Authority, 15 
A.2d 262, 18 N.J.Misc. 601. 

(2) In such case, it is sufficient 
if provision is made by law by which 
party can obtain compensation, and 
if an impartial tribunal is provided 
for assessing it.—Miller v. Port of 
New York Authority, supra. 
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shall not be taken for public use without just or I pensation shall actually be paid in advance of tak- 
reasonable compensation does not require that com- I ing or occupation.®® So, prepayment, ^ or prepay- 


Kecessity for maklag prorlsioiL for 
payment 

(1) Value of property to be taken 
for public use or damage thereto 
must be ascertained and provision 
made for payment before taking.— 
Meyer v. City of Alma, 221 N.W. 428, 

117 Neb. 511—20 C.J. p 833 note 48 
[cl. 

(2) Where adequate provision is 
made for the certain payment of 
compensation without unreasonable 
delay for property taken, the taking 
is not invalid merely because it pre- j 
cedes the ascertainment of what 
compensation is just.—Bragg v. 
VTeaver, Va., 40 S.Ct. 62, 251 XJ.S. 57, 

64 li.Ed. 135. 

Power of legislature 

(1) Where the general funds of a 
county are subject to satisfaction of 
the landowner’s claim, the legisla¬ 
ture may with propriety permit en¬ 
try on the property designated with¬ 
out prepayment or bond.—Liles v. 
Creveling, 268 S.W. 625, 151 Tenn. 

61—State Highway v. Mitchell’s 
Heirs. 216 S.W. 336, 142 Tenn. 58. 

(2) The rule has been applied in 
upholding the validity of L.1917 c 74 
§ 5, and L.1919 c 149 § 9, relative 
to condemnation and entry by state 
highway commission.—State High¬ 
way Department v. Mitchell’s Heirs, 
supra. 

Where party not entitled to compen¬ 
sation 

Where appraisers impaneled to as¬ 
sess the damages in the establish¬ 
ment of a public road report that a 
certain person is not entitled to any 
compensation, the county court may 
make an order establishing the road 
without compensation being first 
made or secured to the owner of the 
property taken by it for public use. 
—^McCrory v. Griswold, 7 Iowa 248. 

Validity of statute 

(1) The mere fact that funds suffi¬ 
cient to pay for property which may 
be taken in condemnation proceed¬ 
ings are not on hand does not ren¬ 
der Invalid a statute conferring the 
power to condemn where property 
may not be taken except on pay¬ 
ment of Just compensation.—Johnson 
V. Platte Valley Public Power & Ir¬ 
rigation Dist., 274 N.W. 386, 133 
Neb. 97—State ex rel. Loseke v. 
Fricke, 254 N.W. 409, 126 Neb. 736. 

(2) So lack of sufficient funds does 
not invalidate statute where title j 
is not taken until compensation is 
paid. 

U.S.—Suncrest Lumber Co. v. North 
Carolina Park Commission, D.C. 
N.C.. 30 P.2d 121. 

Ya.—Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.B. 829. 156 Va. 808. 


Lack of funds as defense to pro¬ 
ceeding to condemn see infra § 
228. 

Security, deposit, or payment in con¬ 
nection with possession pending 
proceedings generally or pending 
appeal see infra §§ 221, 329. 
Statutory provisions for payment 
generally see supra §§ 98-103. 
eSi U.S.—Sweet v. Rechel, Mass., 16 
S.Ct. 43. 159 U.S. 380, 40 L.Ed. 188. 
affirming. C.C., 37 P. 323. 

Me.—^Brown v. Kennebec Water Dist., 

79 A. 907. 108 Me. 227. i 

Tenn.—State Highway Department v. 
Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 

20 C.J. p 833 note 48, p 837 notes 68, 
69. 

In Arkansas 

(1) The view has been taken that 
the provision of the Declaration of 
Rights, Const, art 2 § 22, that pri¬ 
vate property shall not be taken, 
appropriated, or damaged for public 
use without just compensation there¬ 
for* does not require actual pay¬ 
ment in money before the state, a 
county, or a municipality, may exer- 

I else the right of eminent domain, 
and the rule, usually recognized, that, 
under such a constitutional provi¬ 
sion, payment need not precede the 
taking, was apparently approved.— 
Barton v. Edwards, 179 S.W. 354, 120 
Ark. 239. 

(2) In a subsequent case, however, 
the view was taken that a statute 
which permits the state highway 
commission to enter into the posses¬ 
sion of private property, without 
first compensating the owner for 
the damages sustained, by actual 
payment of the amount of such 
damages or by a deposit of money 
covering theni in the court where 
the exercise of the right is sought 
is violative of such constitutional 
provision.—^Arkansas State Highway 
Commission v. Partain, 90 S.W.2d 
968, 192 Ark. *127. 

(3) In view of'such constitutional 
provision, it has been stated broadly 
that property owner had right to 
prohibit state highway commission or 
any other agency of government from 
taking his property until compensa¬ 
tion had been paid therefor.—Federal 
Land Bank of St. Louis v. State 
Highway Commission, 108 S.W.2d 
1077, 194 Ark, 616. 

(4) In respect of the opening and 
establishing of a road by the county 
court as part of a state and federal 
project, under Crawford & Moses* 
Dig, § 5249, a decree restraining the 
county from taking possession of 
plaintiff’s lands until he had been 
compensated for such lands was 
proper where the revenues for the 
fl -qi>n-i year in which plaintiff’s claim 
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accrued were exhausted, in view of 
the provisions of Const, art 2 § 22 
and of Amendm. 11. the county be¬ 
ing required to refrain from con¬ 
demning land where fiscal condi¬ 
tion did not permit payment of 
claims.—Independence County v. 
Lester, 293 S.W. 743, 173 Ark. 796. 

(5) Judgments of the county and 
circuit courts attempting to con¬ 
demn and take lands for new roads 
in face of undisputed evidence that 
there was no money of the county 
with which to pay for the lands or 
for damages were improper as an 
attempt to ’’take” private property 
’‘for public use” without compensa¬ 
tion.—Dowdle V. Raney, 147 S.W.2d 
42. 

(6) An order condemning land for 
ditch to drain highway, which did 
not make provision for compensat¬ 
ing owners and which showed on 
its face that no notice of the ap¬ 
plication to condemn was given to 
landowners, was improperly made.— 
Greene County v. Knight, 297 S.W. 
861. 174 Ark. 618. 

(7) It has been held, however, that 
an order of court for change of 
road, under Cra'^ford & M.Dig. § 
6249, on petition of state highway 
commission, giving landowners, with¬ 
in one year after the date of the 
order laying out the road and enter¬ 
ing of the lands, right to file claims 
in county court and have an assess¬ 
ment of damages by prescribed legal 
proceedings and providing that di¬ 
rect payment was to be made out 
of the county treasury, did not per¬ 
mit taking of private property for 
public use without making compen¬ 
sation, in violation of the constitu¬ 
tion.—CJrawford County V. Simmons, 
1 S.W.2d 661, 175 Ark. 1061. 

(8) So it has been held that the 
statute. Pope’s Dig. § 6968, author¬ 
izing the county court to condemn 
land for highway purposes without 
actual pasnnent therefor in money is 
not unconstitutional.—State Life Ins. 
Co. of Indianapolis, Ind., 148 S.W. 
2d 671. 

Validity of statute 
A statute was not in contravention 
of Const, art 3 § 9, prohibiting the 
taking of private property for pub¬ 
lic use without just compensation, 
because it authorizes county court 
to take the land for road purposes in 
advance of payment.—^McGibsbn 
Roane County Court, 121 S.E. 99, 95 
W.Va. 338. 

S7. Ariz.—^Bugbee v. Superior Court 
of Arizona in and for Maricopa 
County, 267 P. 420, 34 Ariz. 38. 
Ind.— McOsker v. BurreU, 66 Ind. 
425. 

20 C.J. p 834 note 49» 
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ment or securit>%®S is not required where the case 
falls within the express exception of the state or 
municipal corporations from the requirement of 
prepayment, or of prepajment or security, or, usu¬ 
ally at least, where the constitutional provision lim¬ 
its the requirement to cases of taking by “cor¬ 


porations,”®® or by "individuals or private corpora¬ 
tions,”^® although there is apparently authority for 
the view that a like rule does not apply to the full 
extent where a provision in this regard applies to 
“any corporation or individual.”'^^ 

While the applicability, under certain circum- 


Entities witliln. exception 

(1) “Municipal," within the mean¬ 
ing: of a provision excepting munici¬ 
pal corporations, has a meaning 
broader than its primary meaning or 
that ordinarily given to it, and in¬ 
cludes the state, counties, and school 
districts, as well as cities and towns. 
—Bugbee v. Superior Court of Ari¬ 
zona in and for Maricopa County, 
267 P. 420, 34 Ariz. 38. 

(2) Irrigation districts are munici¬ 
pal corporations within the meaning 
of such exception.—Bugbee v. Su¬ 
perior Court of Arizona in and for 
Maricopa County, supra. 

(3) Other entities or matters with¬ 
in exceptions see 20 C.J. p 834 note 
49. 

Bight of way 

(1) Under constitutional provisions 
that no private property shall be 
taken for public use without just 
compensation having been first made 
or paid into court for the owner and 
that no right of way shall be ap¬ 
propriated to the use of any corpo¬ 
ration, other than municipal, until 
full compensation therefor be first 
made in money or ascertained and 
paid into court for the cwner, ir¬ 
respective of any benefit from any 
improvement proposed by such cor¬ 
poration, it has been held that, in the 
case of condemnation of a right of 
way, a municipal corporation can 
be let into possession before the 
damages ace paid or ascertained.— 
Bugbee v. Superior Court of Arizona 
in and for Maricopa County, 267 P. 
420, 34 Ariz. 38. 

(2) Accordingly, a statutory provi¬ 
sion authorizing the court to let an 
irrigation district, as applicant in 
a condemnation proceeding, into im¬ 
mediate possession and use of prop¬ 
erty, before compensation is made 
or ascertained, does not violate such 
constitutional provision.—^Bugbee v. 
Superior Court of Arizona in and 
for Maricopa County, supra. 

(3) Under substantially the same 
constitutional provisions, however, 
the view has been taken that just 
compensation in money must be first 
made to, or paid into court for, the 
owner, even where a municipal cor¬ 
poration attempts to take private 
property for a right of way, on the 
theory that the exception as to mu¬ 
nicipal corporations contained in 
such constitutional provisions refers 
merely to the consideration of any 
benefit from the proposed improve¬ 
ment. 


X.D.—City of Minot v. Olson, 173 N. 
\V. 45S, 42 X.D. 246—Martin v. 
Tyler. 60 X.W. 392, 4 N.D. 278, 25 
L.R.A. S3S. 

Wash.—Lewis v. Seattle, 32 P. 794, 5 
Wash. 741. 

20 C.J. p 834 note 55. 

(4) In California, under art 1 § 
14 as amended, county’s right to 
take and hold possession of right of 
way for road purposes in accordance 
with an order therefor duly made 
was not dependent on prior actual 
payment of compensation to owner 
of property condemned.—Los Angeles 
County V. Hindge Co., 230 P. 468, 69 
Cal.App. 72, error dismissed 47 S. 
Ct. 247, 273 U.S. 646, 71 L.Ed. 820— 
Marblehead Land Co. v. Superior 
Court. 217 P. 536. 62 Cal.App. 408. 

(5) Owner, through whose land 
drainage ditch had been constructed 
by irrigation district organized un¬ 
der Irrigation District Act, and 
amendments thereto without his 
knowledge or consent and put to pub¬ 
lic use, was entitled to have just 
compensation made before his land 
was taken, In view of Const, art 1 
§ 14. and Code Civ.Proc, § 1243, 
recognizing right of district to bring 
an action to condemn a right of 
way for ditch through land and take 
immediate possession thereof, with¬ 
out any substantial interference with 
public service in which it is en¬ 
gaged.—Stone V. Cordua Irr. Dist., 
237 P, 654, 72 CaLApp. 331. 

(6) As to deduction of benefits 
under the foregoing constitutional 
provision see supra § 178. 

68. Tex.—Travis County v. Trogden, 
31 S.W. 358, 88 Tex. 302, reversing, 
Civ.App., 29 S.W. 46. • 

20 C.J. p 834 note 49. • 

Entities or matters within exception 
(1) In view of the exception in 
Const, art 1 § 17, providing that 
when private property is taken, ex¬ 
cept for the use of the state, com¬ 
pensation shall be first made, or 
secured by the deposit of money, the 
state can take private property for 
public use without payment in ad¬ 
vance and leave the owner thereof 
without payment until the legisla¬ 
ture sees fit to make an appropriation 
therefor.—State v. HcJe, Tex., 146 S. 
W.2d 731, modifying Civ.App., 96 S. 
W.2d 135. 

<2) Condemnation of land for a 
county road is a condemnation for 
the state within such exception.— 
Morgan v. Oliver, 82 S.W. 1028, 98 


Tex. 218, 4 Ann.Cas. 900, reversing, 
Civ.App., 80 S.W. Ill—Travis County 
V. Trogden, 31 S.W. 358, 88 Tex. 
302, reversing, Civ.App., 29 S.W. 46. 

(3) In a case in which the neces¬ 
sity for payment into court was 
recognized, the view was expressed 
that the taking of property by the 
Brazos River Conservation and Rec¬ 
lamation District is a “taking of 
property for use of the state", rather 
than merely for a “public use.”— 
Brazos River Conservation & Recla¬ 
mation Dist. V. Costello, Tex.Civ.App., 
142 S.W.2d 414, reversed on other 
grounds 143 S.W.2d 577, 130 A.L.R. 
1220. 

89. Ark.—Cannon v. Felsenthal, 24 

S.W.2d 856, 180 Ark. 1075. 

Kan.—St. Joseph, etc., R. Co. v. 

Hiawatha, 148 P. 744, 95 Kan. 471, 

472. 

20 C.J. p 834 note 50. 

Mimlclpal corporation as agency of 
state 

(1) Constitutional provision that 
no right of way shall be appropriat¬ 
ed to the use of any corporation un¬ 
til full compensation be first made 
therefor in money, or secured by a 
deposit of money, to the owner, does 
not apply to municipal corporations, 
when acting as agencies of the state 
in the interest of the general wel¬ 
fare.—St. Joseph & G. I. Ry. Co. v. 
City of Hiawatha, 148 P, 744, 95 
Kan. 471. 

(2) Accordingly, a city may ap¬ 
propriate land for a sewer without 
first making compensation or pro¬ 
viding for an assessment of dam¬ 
ages.—Sullivan v. City of Goodland, 
203 P. 732, 110 Kan. 359—St. Joseph 
& G. I. Ry. Co. v. City of Hiawatha, 
148 P. 744, 95 Kan. 471. 

70. N.J.—Wheeler v, Essex Public 

Road Bd., 39 N.J.Law 291. 

20 C.J. p 834 note 50 [a]. 

71. In Florida 

(1) The view has apparently been 
taken that a county, as a quasi 
corporation, must exercise the right 
of eminent domain subject to Const. 
Art 16 § 29, which provides that no 
private property nor right of way 
shall be appropriated to the use of 
any corporation or individual until 
full compensation therefor shall be 
first made to the owner, or first se¬ 
cured to him by the deposit of mon¬ 
ey, which compensation shall be as¬ 
certained by a jury of twelve men. 
—Spalford v. Brevard County, 110 
So. 451, 92 Fla. 617. 
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stances, to a taking of property by a municipality 
of a constitutional requirement that compensation 
shall be first made or secured by the deposit of 
money has apparently been recognized,7.2 and, un¬ 
der the express terms of some constitutional provi¬ 
sions, compensation must be first made or secured 
where the public seeks to take private property,73 


prepayment is not required under a provision that 
compensation shall be first paid or secured, where 
there is due compliance with the provision as to 
security^^ 

Provisions requiring prepayment or deposit 
While there is apparently authority to the con¬ 
trary,*^5 usually under a constitution providing gen- 


(2) On an original hearing of an 
appeal, the view was taken that such 
constitutional provision applied in 
condemnation proceedings by or for 
the state road department, under 
Acts 1925 c 10118, and that § 2 of 
such statute which authorized such 
department to enter on and utilize 
lands, of which condemnation for 
road purposes was sought, on the 
deposit of twice the value of the 
lands as fixed by the circuit judge 
on affidavits as to such value vio¬ 
lated such constitutional provision. 
—Spafford v. Brevard County, supra. 

(3) It was held on rehearing that 
said § 2 was invalid, but apparently 
the declaration of invalidity was 
not based finally on the view that 
the foregoing constitutional provi¬ 
sion was violated.—Spafford v. Bre¬ 
vard County, supra. 

72. In Texas 

(1) The rule stated in the text 
has apparently been recognized un¬ 
der Const, art 1 § 17.—Holderbaum 
V. Hidalgo County Water Improve¬ 
ment Dist. No. 2, Civ.App., 297 S.W. 
865, affirmed Hidalgo County Water 
Improvement Dist. No. 2 v. Holder¬ 
baum, Com.App., 11 S.W. 2d 606— 
Fort Worth v. Reynolds, Civ.App., 
190 S.W. 501—20 C.J. p 834 note 65. 

(2) So, in considering such con¬ 
stitutional provision, it has been 
stated broadly that the general rule 
is that, when property is taken, com¬ 
pensation shall first be made or se¬ 
cured by the deposit of money, ex¬ 
cept where the taking is by the 
state.—State v. Hale, 146 S.W.2d 731, 
modifying, Civ.App., 96 S.W.2d 135. 
Validity of statnte 

Statute which contravenes a con¬ 
stitutional provision of this char¬ 
acter is invalid and inoperative.— 
Beck V. Medina County, 9 Ohio Dec. 
(Reprint) 108, 11 Cinc.L.Bul. 18. 

7& In Uichigan 

In a proceeding by the state high-, 
■way commissioner for the condemna¬ 
tion of lands, it was stated that be¬ 
cause of the constitutional provision 
and certain statutory requirements 
there must be both the determina¬ 
tion of necessity and compensation 
made or secured before the . con¬ 
demnor can take possession of the 
'condemned land.—Petition of State 
Highway Commissioner, 271 N.W. 
760, 279 Mich. 285. 

7^ Iowa.—Sisson v. Buena Vista 


County, 104 N.W. 454, 128 Iowa 

442, 70 L.R.A. 440. 

Minn.—State v. Messenger, 6 N.W. 

467, 27 Minn. 119. 

20 C.J. p 834 note 51. 

Bond 

Giving of a proper bond satisfies 
the constitutional requirement, and 
it is not necessary that money shall 
be actually paid or that the amount 
shall be ascertained before entry.— 
Lutz V. Allegheny County, 153 A. 
903. 302 Pa. 488. 

Ditch proceeding 

In view of Gen.St.l913 § 5533, 
damages in ditch proceeding to a 
landowner were secured, and it was 
not necessary that they should be 
paid before construction began where 
there was an appeal.—^Fletcher v. 
Glencoe Ditching Co., 170 N.W. 592, 
141 Minn. 440, rehearing denied 170 
N.W. 882, 141 Minn. 440. 

County claiming in right of city 

Commencement of condemnation 
proceedings by city did not justify 
county in taking land where prop¬ 
erty owners had not been paid dam¬ 
ages, and thus defeat owner’s right 
to compensation.—^Valmont Develop¬ 
ment Co. V. Rosser, 146 A. 657, 297 
Pa. 140. 

75. In Mississippi 

(1) Notwithstanding the constitu¬ 
tional provision that private proper¬ 
ty shall not be taken for public use 
except on due compensation being 
first made to the owner, neither the 
state nor its political subdivisions 
are required to pay or tender just 
compensation in actual cash.—Byrd 
V. Board of Sup’rs of Jackson Coun¬ 
ty, 176 So. 386, 179 Miss. 880, sug¬ 
gestion of error overruled 176 So. 
910, 179 Miss. 880—State Highway 
Commission v. Buchanan, 165 So. 
795, 166 So. 539, 175 Miss. 157, di¬ 
vided court—Hinds County v. John¬ 
son, 98 So. 95, 133 Miss. 591. 

(2) The requirement of just com¬ 
pensation in advance is satisfied 
when public faith and credit are 
pledged to a reasonably prompt as¬ 
certainment and payment and there 
is adequate provision for enforcing 
the pledge.—^Byrd v. Board of Sup'r^ 
of Jackson County, supra—^Hinds 
County V. Johnson, supra. 

(3) In an opinion by Grifllths, J., 
the view was taken that state high¬ 
way commission was not required to 
make actual payment in cash of 
amount of condemnation award be- 
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fore going into possession of prop¬ 
erty appropriated for construction of 
highway after condemnation pro¬ 
ceedings had been instituted and 
prosecuted to judgment.—State High¬ 
way Commission v. Buchanan, su¬ 
pra. 

(4) Code 1906 §§ 4400-4402, Hem¬ 
ingway Code §§ 7080-7082, providing 
for the condemnation of land for 
highway purposes without requiring 
the actual payment of the compensa¬ 
tion before the occupancy and use 
of the land did not violate the fore¬ 
going constitutional provision, and 
under such statute a county could 
occupy and use condemned land in 
advance of actual payment, where 
notice has been given and a fair 
opportunity afforded the landowner 
to submit his claim for compensa¬ 
tion before such taking and occu¬ 
pation.—^Hinds County v. Johnson, 
supra. 

(6) Statutory provision authoriz¬ 
ing county board of supervisors to 
take land for a sea wall and which 
permitted taking without actual pay¬ 
ment in advance in case of failure 
of landowner to present claim did 
not violate above constitutional pro¬ 
vision.—Henritzy v. Harrison Coun¬ 
ty, 178 So. 322, 180 Miss. 675. 

(6) A like view was taken in re¬ 
spect of a statute providing for the 
taking of land for a public landing. 
—Cage V. Grager, 60 Miss. 563. 

(7) In respect of a levee board, 
however, the view has been ex¬ 
pressed that, except in cases of ur¬ 
gent public necessity, land cannot 
lawfully be taken or damaged for 
construction or repair of a levee be¬ 
fore condemnation or the payment 
of damages.—Hughes v. Mississippi 
Levee Commissioners, 27 So. 744. 

(8) So, in recognizing the neces¬ 
sity of prepayment in case of tak¬ 
ing by a levy board, it was held that 
in such case a right, under statute, 
to ask for compensation within a 
specified period was not a valid sub¬ 
stitute for the constitutional right 
to “due compensation first being 
made.”—^Board of Levee Commis¬ 
sioners V. Dancy, 3 So. 568, 65 Miss. 
335. 

(9) Statute^ permitting drainage 
district to pay compensation to chan¬ 
cery clerk damages awarded does 
not violate the foregoing constitu¬ 
tional provision.—^Riverside Drain. 
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erally that private property shall not be taken for 
public use without compensation being first made,^® 
or without compensation being first made or paid 
into court for the owner,prepayment by munici¬ 
pal corporations in accordance with the constitution¬ 
al provision is required, as is prepayment for prop¬ 
erty taken by or for a state commission or bodyJ® 


Prepayment by municipal corporations is required 
by the express terms of some constitutional provi¬ 
sions 

Payment, or deposit for the owner, in advance 
of taking or entering, is required by some statu¬ 
tory provisions.*® 


Dist. V. Buckner, 66 So. 7S4, lOS 
Miss. 427. 

76- .Idaho.—Crane v. City of Har¬ 
rison, 232 P. 678, 40 Idaho 229, 
38 A.L-R. 15. 

Ky.—Terhune v. Gorham, S S.W.2d 
431. 225 Ky. 249. 

La.—Bickham v. City of Shreveport, 
101 So. S, 156 La. 648. 

20 C.J. p 834 note 55. 

Zn Ohio, the court, without specifi¬ 
cally citing any constitutional pro¬ 
vision, announced the rule that a 
municipality has no authority to en¬ 
ter on private property to construct 
a permanent sanitary and surface- 
water sewer thereon, which, when 
constructed, will become public prop¬ 
erty and a part of the sewer system 
of the city, without first making com¬ 
pensation to the owner of the pri¬ 
vate property taken for such public 
use.—^Kasch v. City of Akron, 126 
N.B. 61, 100 Ohio St. 229. 

Awsurd of daoiages or judgmeiLt 
An award of damages or a judg¬ 
ment therefor is not a compliance 
with requirements of prepayihent.— 
Bushart v. Fulton County, 209 S.W. 
499, 183 Ky. 471—20 C.J. p 835 note 
57, p 836 note 61. 

77. Mont.—Flynn v. Beaverhead 

County, 141 P. 673, 49 Mont. 347. 
N.D.—^Minot v. Olsen, 173 N.W, 458, 
42 N.D. 246. 

Wash.—^Ulery v. Kitsap County, 63 
P.2d 352, 188 Wash. 519—McPher¬ 
son Bros. Co. V. Douglas County, j 
272 P. 983, 160 Wash. 221.* 

20 C.J. p 834 note 55, p 838 notes 75, 
77. 

Hl Missoiixl 

(1) Under a constitutional provi¬ 
sion. private property cannot be dis¬ 
turbed nor the proprietary rights of 
the owner therein divested until 
compensation is paid to the owner 
or into court for him.—Guaranty 
Savings & Loan Ass'n v. City of 
Springfield, 139 S.W.2d 955, affirm¬ 
ing, App., 113 S.W.2d 147—City of 
St Louis V. Senter Commission Co., 
124 S.W.2d 1180, 343 Mo. 1075—State 
ex rel. Becker v. Wellston Sewer 
Dist. of St. Louis County, 58 S.W.2d 
988, 332 Mo. 547—Jaspar Land & 
Improvement Co. v. Kansas City, 239 
S.W. 864. 293 Mo. 674—20 C.J. p 834 
note 55 [g]. 

(2) The constitutional provision 
applies only when something in the 
nature of a physical invasion is 
contemplated.—State, ex rel. Becker 


V. Wellston Sewer Dist. of St. Louis 
County, 58 S.W.2d 688, 332 Mo. 547. 

<3) The constitutional provisions 
apply where land is appropriated 
in whole or In part.—Guaranty Sav¬ 
ings & Loan Ass*n v. City of Spring- 
field, 139 S.W.2d 955, affirming, App., 
113 S.W.2d 147—State ex rel. Beck¬ 
er V. Wellston Sewer Dist. of St. 
Louis County, 58 S.W.2d 988, 332 
Mo. 547—Blackwell v. Lees Summit, 
32 S.W.2d 63, 326 Mo. 491—Lemon 
v. Garden of Eden Drainage Dist. of 
Chariton County, 275 S.W. 44, 310 
Mo. 171. 

(4) The injury in such case is re¬ 
garded as direct damages to which 
the above constitutional provision 
applies.—^Blackwell v. Lees Summit, 
supra. 

(5) Where part of land is taken, 
“compensation” includes the value 
of the land taken, and also the dam¬ 
ages to the remainder accruing by 
reason of the taking of a part, and 
of its contemplated use for the pur¬ 
pose for which it is condemned.— 
Lemon v. Garden of Eden Drainage 
Dist, of Chariton County, suprA 

(6) In the case of the appropria¬ 
tion of a corporeal hereditament, 
the damage is direct and the consti¬ 
tutional requirements apply.—^Hlll 
Behan Lumber Co. v. Skrainka 
Const. Co., 106 S.W.2d 483, 341 Mo. 
156. 

(7) In condemnation proceeding 
under the St. Louis charter, the city 
could not take possession of the 
condemned property until it paid 
the assessed damages to the prop¬ 
erty owner or into the court for the 
property owner.—City of St. Louis 
V. Senter Commission Co., 124 S.W. 
2d 1180, 343 Mo. 1075. 

(8) In view of the above constitu¬ 
tional provision and the Drainage 
Law damages resulting from taking 
of lands for use of drainage district 
must be found and paid in advance. 
—^Lemon v. Garden of Eden Drain¬ 
age Dist. of Chariton County, su¬ 
pra. 

In OUahoma, under the applicable 
constitutional provision, the proper¬ 
ty cannot be disturbed nor the pro¬ 
prietary rights of the owner divest¬ 
ed until compensation is paid to 
owner or into court for him.—Stinch- 
comb V. Oklahoma City, 198 P. 508, 

I 81 Okl. 250—20 C.J. p 834 note 55. 

I Entry in. advance of paymmt 

County could not go on land and 


construct highway while proceedings 
to condemn land were pending.—Mc¬ 
Pherson Bros. Co. V. Donglas Coun¬ 
ty, 272 P. 983, 150 Wash. 221. 

78. La.—^De Bouchel v. Louisiana 
Highway Commission, 136 So. 914, 
172 La. 908. 

Bighway purposes 

Owner of private property sought 
to be taken by state for highway 
purposes is entitled, as matter of 
right, to judicial determination of 
compensation ‘and prepayment there¬ 
of, either to him or into court, be¬ 
fore taking of the property, as, for 
example, the taking of a gravel pit, 
the gravel therefrom to be used for 
surfacing state highways.—^Becker 
County Sand & Gravel Co. v. Wo- 
sick, 246 N.W. 454, 62 N.D. 740. 
Statute Invalid 

Statutory provision which permits- 
the taking of private property in 
advance of a judicial determination 
and payment of the compensation is 
violative of Const. Declaration of 
Rights § 14.—^Becker County Sand 
& Gravel Co. v. Woslck, supra. 

79. In Alabama 

(1) Const. § 235 providing for pre¬ 
payment by municipal corporations 
and other corporations and individ¬ 
uals has been applied, where a coun¬ 
ty, pursuant to its statutory duty, 
was proceeding to acquire a right 
of way for a highway, notwithstand¬ 
ing state and federal governments 
supervised highway improvement, to 
which county contributed one half 
of cost.—^Mobile County v. Barnes- 
Creary Supply Co., 142 So. 72, 225’- 
Ala. 127. 

80- Conn.—Roper v. New Britain, 
39 A. 850, 70 Conn. 459—Hawley 
V. Harrall, 19 Conn. 142. 

Miss.—Cameron v. Washington Coun¬ 
ty, 47 Miss. 264. 

Mo.—City of St. Louis v. Wallrath,. 

239 S.W. 110, 293 Mo. 385. 

20 C.J. p 835 note 56. 

Drains 

(1) Under the applicable statute,, 
after drainage ditch was established 
and damages fixed, board of com¬ 
missioners could not construct drain, 
or let contracts therefor until dam¬ 
ages had been paid.—State v. Risty,. 
213 N.W. 962, 51 S.D, 336. 

(2) A statute requiring that lands 
taken for the construction , of a 
drain shall be paid for before the* 
commencement of the work. Is foir 
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Sufficiency of security or provision for payment. 
Where prepayment is not required, it is sufficient 
that an adequate apd safe fund is provided from 
which payment is to be made, as, for instance, mak¬ 
ing the amount payable a charge on the public treas¬ 


ury either of the state or some municipal subdivi¬ 
sion thereof,®^ which is considered equivalent to 
actual compensation.^^ So it has been held or rec¬ 
ognized that the power of taxation given a mu¬ 
nicipality is ordinarily adequate security.^^ 


the benefit of the landowner.—Olm- 
stead V. Dennis, 77 N.T. 378. 

When the act for condemning land 
for a public highway required the 
money allowed to a landowner for 
damages to be set apart in the treas¬ 
ury by the supervisors for the own¬ 
er, the land was not taken for pub¬ 
lic use until it was so set apart.— 
Murphy v. De Groot, 44 Cal. 51. 

TexLder of town order 

Public authorities not tendering 
town order for property of plaintiff 
not consenting to taking, in accord¬ 
ance with the applicable statute, had 
not taken property, and public con¬ 
tractors were not entitled to posses¬ 
sion.—^Muscoda* Bridge Co. v. Worden- 
Allen Co., 219 N.W. 428, 196 Wls. 76. 

^Taking” and '^appropriation** 

(1) In construing §§ 62, 69, 97 of 
the -charter of the City of Bridge¬ 
port, Special Laws 1917, pp 846, 848, 
and Special Laws 1919 p 138, § &2 of 
which contained a provision that 
there shall be no appropriation of 
private property for public use un¬ 
til the damages for such taking shall 
have been paid or deposited in the 
city treasury, a distinction was rec- 
■ognized between the "‘legal taking” 
and the “physical appropriation” of 
property; the reference to “taking” 
Is to the legal taking and presupposes 
payment following the date when 
damages are due and payable, while 
the "appropriation” refers to physi¬ 
cal occupation, following the legal 
taking, and contemplates the pay¬ 
ment of damages prior to such occu¬ 
pation.—Keller v. City of Bridge¬ 
port, 127 A. 508, 101 Conn. 669. 

(2) Under such charter, the city 
was not required to make provision 
for payment of damages for taking 
private property to widen street un¬ 
til reasonable time after termination 
of appeal to superior court from 
council’s acceptance of board of ap¬ 
praisal's report of benefits and dam¬ 
ages.—^Keller v. City of Bridgeport, 
supra. 

(3) That city made no money 
available to pay damages for taking 
of land to widen street after adop¬ 
tion of board of appraisal’s report, 
and fixed no time within which im¬ 
provement should be opened for pub¬ 
lic use, as provided by such char¬ 
ter, before disposition of appeal 
thereunder from council’s acceptance 
of board’s report was immaterial.— 
Keller v. City of Bridgeport, supra 

(4) Persons assessed for benefits 


from street widening under such 
charter, as well as owners of land 
taken, may complain of city’s fail¬ 
ure to provide funds for payment of 
damages.—Keller v. City of Bridge¬ 
port, supra. 

Construction, of statute 

(1) The view has been taken that 
the provision of Rev.St.l925 art 3268, 
§ 2, Vernon’s Civ.St.Annot. art 3268 
§ 2, as amended, thart the state, a 
county, municipal corporation, and 
other specified entities shall not be 
required to deposit a bond or an 
amount equal to the award of dam¬ 
ages by commissioners “as provided 
in Section 2 hereof” does not af¬ 
fect the requirement of § X of such 
article of payment to the owner of 
the amount of damages awarded, 
or deposit the same in money in 
court, as a condition precedent to 
entering into, and taking possession 
of, the property involved, and, there¬ 
fore, that, under art 3268 § 1, if 
condemnation had been sought by a 
conservation and reclamation district 
in the regular way, such district 
would have been required to pay or 
deposit the amount of the award 
of commissioners as a condition 
precedent to taking property for a 
public use, even for the use of the 
state.—^Brazos River Conservation & 
Reclamation Dist. v. Costello, Tex. 
Civ.App., 142 S.W.2d 414, reversed 
on other grounds, Com.App., 143 S. 
W.2d 577, 130 A.L.R. 1220. 

(2) It was recognized that such 
construction of the foregoing stat¬ 
ute, including .the exemption, was 
the proper construction in a case in 
which the state, acting by and 
through the commissioners’ court of 
a county. Instituted proceedings to 
condemn land for use of the state 
highway department, and it was said 
that it was inclined to the view that 
in such proceeding the commission¬ 
ers’ court should comply with subd 
1 art 3268 by making payment to 
the owner or by placing the money 
In court subject to his order, before 
taking possession.—^Traders’ Com¬ 
press Co. V. State, Tex.Clv.App., 77 
S.W.2d 245. 

(3) In an earlier case, however, 
the view was taken, that the com¬ 
missioners’ court of a county, which 
Instituted a proceeding to condemn 
land for a state highway, as a duly 
authorized agent of the state, was 
not unlawfully in possession of the 
land condemned merely because such 
court had failed to deposit in mon¬ 
ey in court the amount of damages 
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awarded by commissioners and to 
give a bond, in view of the exemp¬ 
tion in art 3268 § 2.—^Angier v. Bal- 
ser, Tex.Civ.App., 48 S.W.2d 668, er¬ 
ror refused. 

Final judgrment not entered 

Under some statutes, a municipal 
corporation may pay the amount of 
commissioners’ award into court for 
the benefit of the owner and take 
possession of the property and pro¬ 
ceed with the improvement, not¬ 
withstanding final judgment has not 
been rendered in the condemnation 
proceedings.—Thompson v. City of 
St. Louis, Mo., 253 S.W. 969, error 
dismissed 46 S.Ct. 12, 269 U.S. 589, 
70 L.Ed. 427. 

81- Conn.—^Keller v. City of Bridge¬ 
port, 127 A. 508, 101 Conn. 669. 
Tenn.—State Highway Department v. 
Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 

20 C.J. p 834 note 52. 

Pledge of public credit 
The requirement of just compen¬ 
sation is satisfied when the public 
faith and credit are pledged to a 
reasonably prompt ascertainment 
and payment and there is adequate 
provision for enforcing the pledge.— 
Joslin Mfg. Co. V. City of Provi¬ 
dence, 43 S.Ct. 684, 262 U.S. 668, 67 
L.Ed. 1167, affirming Joslin Mfg. 
Co. V. Clarke, 114 A. 185, 44 R.I. 
31. 

"First paid or secured” 

(1) Where property is taken by 
the state, constitutional requirement 
that compensation must be first paid 
or secured is satisfied if the amount 
to be paid Is made a charge on the 
public treasury of the state or of a 
municipal subdivision thereof.—State 
V. Erskine, 206 N.W. 447, 165' Minn. 
303. 

(2) The view has been expressed 
that where a road is establishfed and 
damages are awarded in a proceed¬ 
ing to acquire land for a county 
road, the county has a right to en¬ 
ter on the land involved and con¬ 
struct the road without prepayment 
of the damages.—State v. Erskine, 
supra. 

Designation in statute of fund for 
payment see supra § 101. 

82. Wis.—^Brock v. Hlshen, 40 Wis. 
674. 

83. Pa.—^Borough of Adaihstown v. 
Hartman, 75 Pa.Super. 588—Sho- 
bert V. Bloomsburg, 74 Pa. Super. 
246. 

20 C.J. p 834 note 54. 
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According to some cases, when pajrnent by a mu¬ 
nicipality is deferred, there must be the equivalent 
of pajTTient in the form of security or obligation 
which in reasonable certainty will produce pay¬ 
ment with due promptness ;S4 while absolute cer¬ 
tainty of payment is not required,^® mere probabil¬ 
ity of pajment is not sufficient and there must be 
a reasonable certainty of payment.®® 

Sufficiency of deposit or payment into court. A 
constitutional provision permitting payment into 
court for the owner as a condition precedent is 
not satisfied by a conditional deposit of money,®" 
by a deposit by way of security,®® by a deposit in 
court of damages assessed for the use of parties 


other than the owner,®® or by payment into court 
for the special purpose of having the court deter¬ 
mine which of two parties is entitled thereto, leav¬ 
ing out of the determination the owner or one of 
the owners.®® According to some cases, constitu¬ 
tional or statutory provisions for payment into 
court are not satisfied by delivering the amount of 
the award to the clerk of court, in the absence of 
any order or record of the court as to payment,®^ 
by an attempted pa>Tnent of the award by check 
payable to the clerk of court,®® or by payment of a 
warrant into court,®® although it has been held that 
payment by warrant may be sufficient.®^ 

The provision of a constitution permitting pay- 


N.H.—Goodrich Palls Electric 
Co. V. Howard, 171 A. 761, 86 N. 
H. 512. 

Other statements 

(1) Payment must be Insured. 

U. S.—Liberty Cent. Trust Co. v. 
Greenbrier College for Women, D. 
C.W.Va., 50 F.2d 424, affirmed 51 
S.Ct. 493, 238 U.S. 800, 75 L.Ed. 
1422. 

N.H.—Goodrich Falls Electric Co. v. 
Howard, 171 A- 761, 86 N.H. 512. 

(2) Pull faith and credit of politi¬ 
cal division involved must be 
pledged to the payment.—^Ijiberty 
Cent. Trust Co. v. Greenbrier Col¬ 
lege for Women, D.C.W.Va., 50 F.2d 
424, affirmed 51 S.Ct. 493, 283 U.S. 
800, 75 L.Ed. 1422. 

Question of fact 

The issue as to equivalence to 
payment is in the first instance one 
of fact.—Goodrich Palls Electric Co. 

V. Howard, 171 A 761, 86 N.H. 612. 

85. N.H.—Goodrich Falls Electric 
Co. v. Howard, supra. 

86L N.H.—Goodrich Palls Electric 
Co. V. Howard, supra. 

What is reasonable certainty 

Reasonable certainty is more than 
a balance of probability; doubts 
reasonably entertained and creating 
uncertainty in a fair sort of way 
tend to discount the value of the 
claim for payment.—Goodrich Falls 
Electric Co. v. Howard, supra. 
Credit of mnnicipality and ability to 
pay 

(1) In determining the propriety 
of deferred payment, the question as 
to the credit of the municipality 
and as to its future ability to pay 
is one of fact determinable from 
the particular circumstances; au¬ 
thority to incur indebtedness con¬ 
ferred on municipality by legislature 
is not evidence in proof of ability to 
pay.—Groodrich Fails Electric Co. v. 
Howard, supra. 

(2) In such case, a rule of law 
that municipality's credit may not 
be questioned is invalid, whether en¬ 


acted by statute or declared judicial¬ 
ly.—Goodrich Falls Electric Co. v. 
Howard, supra. 

(3) Statute was construable as 
permitting delay in payment for 
property of electric company taken 
by municipality only where munici¬ 
pality's credit at time of taking is 
so strong that security for payment 
Is equivalent of payment, and as not 
applying when municipalities are 
deficient in such credit, and, as thus 
construed, statute was valid.—Good¬ 
rich Falls Electric Co. v. Howard, 
supra. 

(4) In respect of a proceeding for 
the acquisition of an electric plant 
by a lighting precinct, under an ap¬ 
plicable statute, it was held that, 
under the facts, there was not such 
sufficient certainty of future pay¬ 
ment promptly as to justify a. pres¬ 
ent taking and that the proceeding 
should be enjoined.—Goodrich Falls 
Electric Co. v. Howard, supra. 

87. Mo.—Holmes v. Kansas City, 
108 S.W. 9, 209 Mo. 513, 123 Am. 
S.R. 495, motion denied 108 S.W. 
1134, 209 Mo. 513, 123 Am.S.R. 495. 
Payment into court as distin¬ 
guished from deposit in court is an 
indispensable condition to possession 
of premises condemned.—Spokane v. 
Cowles. 121 P. 463, 67 Wash. 539. 

88. Mo.—Carpenter v. St. Joseph, 
174 S.W. 53, 263 Mo. 705—Holmes 
V. Kansas City, 108 SW. 9, 209 
Mo. 513, 133 Am.S.R. 495, motion 
denied 108 S.W. 1134, 209 Mo. 513, 
123 Am.S.R. 495. 

8% Mo.—Holmes v. Kansas City, su¬ 
pra. 

9Q Mo.—^Holmes v. Kansas City, 
supra. 

91. Bights of owner of mortgage 
The rule stated in the text was 
announced where city authorities, 
after the owners of the equity of 
redemption had refused to accept 
the amount of the award, delivered 
the money to the clerk of court who 
thereupon paid the money to such 

in«n 


owners without any order, rule, or 
direction of the court, and it was 
held that the rights of the owner 
of the mortgage as against the city 
were not affected by the 1>ransaction. 
—^Morgan v. Willman, 1 S.W.2d 193, 
318 Mo. 151, 58 AL.R.- 1518. 

92. Wash.—State v. City of Ho- 
quiam, 286 P. 286, 155 Wash. 678, 
modified on other grounds 287 P. 
670, 155 Wash. 678. 

98. Arovision for special assess¬ 
ment to pay damages 

(1) In city's action to condemn 
for public use an alley as a right 
of way, wherein a judgment pro¬ 
vided that damages assessed should 
be paid by special assessments to be 
levied as provided by law, the city's 
payment into court of a city war¬ 
rant was Improper under Const, art 
1 § 14, requiring money to be paid 
to or into court for the owner.—City 
of Minot V. Olson, 173 N.W. 458, 42 
N.D. 246. 

(2) Where judgment was rendered 
for city condemning an alley as a 
public right of way, and thereafter, 
pursuant to Comp.L.1913 § 3737, the 
city, within three months, levied spe¬ 
cial assessments to pay award and 
delivered into court city warrants 
against such assessments as pay¬ 
ment of damages, the court's dis¬ 
missal of judgment on motion be¬ 
cause no money had then been paid 
to defendant was not error.—City of 
Minot V. Olson, supra. 

Deposit with county auditor 

Statutory provision which required 
a warrant for damages, where the 
owner was unknown, to be deposited 
with the county auditor violated 
constitutional provision requiring 
compensation to be first made or 
paid into court for owner.—^Martin 
V. Tyler, 60 N.W. 392, 4 N.D. 278, 
25 L.R.A 838. 

94. U.S.—Rosborough v. Chelan 

County, Wash., C.C.A.Wash., 53 
P.2d 198, law of state of Wash¬ 
ington involved. 
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ment into court for the owner has been construed 
to mean payment to the officer of the tribunal es¬ 
tablished or designated by the legislature for the 
administration of justice in the particular condem¬ 
nation proceeding.95 Various transactions have 
been regarded as sufficient compliance with con¬ 
stitutional or statutory provisions for deposit in 
court or with a public officer.^® If no time is 
fixed by statute it is sufficient if the deposit for the 
owner is made within a reasonable time after as¬ 
sessment.®*^ 

Temporary occupation for preliminary purposes, 
A constitutional provision requiring prepa 3 nnent or 
tender before taking does not require payment or 


tender before a temporary entry or occupation for 
the purpose of making a survey or the taking of 
other preparatory steps.®® 

Taking by United States, Prepayment is not nec¬ 
essarily required where property is taken by the 
United States,®® nor need the amount of compen¬ 
sation be determined in advance of taking.^ In this 
connection, the rule has been announced that the 
provision of the Fifth Amendment of the federal 
Constitution that private property shall not be tak¬ 
en for public use without just compensation does 
not entitle the owner to payment in advance of the 
taking,® and does not require that funds for the 
satisfaction of awards must be deposited prior to 


95. Mo.—Shively v. Lankford, 74 
S.W. 835, 174 Mo. 635. 

Payment to township trastee 

Statute authorizing^ payment of 
damages assessed to township trus¬ 
tee for owner’s use, on the latter’s 
refusal to accept, in proceeding be¬ 
fore township board to vacate old 
road and establish new road does 
not violate the above constitutional 
provision.—Shively v. Lankford, su¬ 
pra. 

96. Deposit of warrant with county 
treasurer 

The issue and deposit with the 
county treasurer of a warrant for 
the amount of damages, and notice 
thereof to the landowner, are a suf¬ 
ficient compliance with a constitu¬ 
tional requirement that compensa¬ 
tion shall be prepaid or secured by 
a deposit of money, where there are 
funds in the treasury available for 
the payment of the warrant.—Scal¬ 
ing V. Denny, 125 S.W. 351, 58 Tex. 
Civ.App. 279—20 C.J. p 834 note 55 
Cc]. 

Deposit with county clerk by vouch- 
er 

Deposit with the county clerk by 
a municipal corporation of the 
amount of award by commissioners, 
by voucher drawn against such cor¬ 
poration’s depository, has been re¬ 
garded as sufficient compliance with 
a statutory provision for a deposit 
in money in court as a condition 
precedent to entering on and tak¬ 
ing possession of property, the coun¬ 
ty clerk being the proper custodian 
of the fund.—City of San Antonio v. 
Burke, Tex.Civ.App., 65 S.W.2d 408. 

97. Conn.—Hawley v. Harrall, 19 
Conn. 142. 

98. Md.—Steuart v. Baltimore, 7 Md. 
500. 

20 C.J. p 836 note 66. 

Talldlty of statute 

Statute permitting drain commis¬ 
sioners to go on private land to do 
the preliminary work necessary be¬ 
fore an award of damages is made, 
does not violate constitutional pro¬ 


vision that-private property shall not 
be taken or damaged for public use 
without compensation having been 
first made to, or paid into court 
for the owner.—^In re Valley Center 
Drain Dist. Big Horn County, 211 
P. 218. 64 Mont. 545. 

99. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387—U. S. v. Stein. D.C. 
Ohio 48 F.2d 626—Commercial Sta¬ 
tion Post Office V. U. S., C.C.A. 
Minn., 48 F.2d 183—In re Condem¬ 
nations for Improvement of Rouge 
River. D.C.Mich., 266 F. 105—Great 
Falls Mfg. Co. V. Garland, C.C.Md., 
25 F. 621—TJ. S. V. 137.82 Acres of 
Land in Cheshire County, D.C.N. 
H., 31 F.Supp. 723. 

D.C.—Miller v. U. S., 57 F.2d 424. 
61 App-D.C. 58, 

Season fox rule 

Taking of private property for 
public use need not be preceded or 
even accompanied by payment of 
compensation, because, when govern¬ 
ment takes private property for 
public use, it impliedly contracts to 
make Just compensation.—Campbell 
V. Chase Nat. Bank of City of New 
York, D.C.N.Y., 5 F.Supp. 156, ap¬ 
peal dismissed U. S. v. Campbell, 54 
S.Ct. 455, 291 U.S. 686, 78 L.Ed. 1073, 
motion denied 54 S.Ct. 459, 291 U. 
S. 648, 78 L.Ed. 1043, and affirmed, 
C.C.A., 71 F.2d 669, 94 A.L.R. 708, 
certiorari denied 55 S.Ct. 108, 293 XJ. 
S. 592, 79 L.Ed. 686, affirmed, C.C.A., 
Campbell v. Medalie, C.C.A., 71 F.2d 
671, certiorari denied 55 S.Ct. 108, 293 
U.S. 592, 79 L.Ed: 686. 

Where oongressional authority ex¬ 
ists, government may take property 
by condemnation without paying 
compensation at time possession is 
taken.—^Miller v. XJ. S., 57 P.2d 424, 
61 App.D.C. 58. 

Construction of dam 
Government is not required to pay 
contemplated damages as condition 
precedent to construction of dam.— 
Ryan v. Chicago, B. St Q. R. Co., 
C.C.A.Wis., 59 F.2d 137. 
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validity of statute 
Statutory provision authorizing 
government to take property and 
dispossess owner without value hav¬ 
ing been first paid has been held 
valid.—XJ. S. V. Stubbs, D.C.La., 35 
F.2d 357—Great Falls Mfg. Co. v. 
Garland, C.C.Md., 25 F. 521. 

However, in a proceeding by the 
XJnited States to take land in the 
state of Virginia, in which proceed¬ 
ing the procedure was required by 
Act of Aug. 1, 1888, 25 U.S.St. at L. 
p 357 c 728 § 2, 40 U.S.C.A. § 258. 
to conform, as near as may be, to 
the procedure in like causes in the 
state courts, the view was expressed 
that the government has no right 
to take land until award has been 
paid into court, and that land is 
then “taken.”—^XJ. S. v. Crary, D.C. 
Va., 2 F.Supp. 870. 

1. D.C.—Miller v. XJ. S., 67 F.2d 424, 
61 App.D.C. 58. 

2. U.S.—Yearsley v. W. A. Ross 
Const. Co., Neb., 60 S.Ct. 413, 309 

U. S. 18, 84 L.Bd. 554, affirming 

W. A. Ross Const. Co. v. Yearsley, 
C.C.A., 103 F.2d 589, certiorari 

granted Yearsley v. W. A. Ross 
Const. Co., 60 S.Ct. 89, 308 U.S. 538, 
84 L.Ed. 454—Hurley v. Kincaid, 
La., 52 S.Ct. 267, 285 U.S. 95, 76 
L.Ed. 637, reversing, C.C.A.,'U. S. 

V. Kincaid, 49 F.2d 768, which af¬ 
firmed, D.C., Kincaid v. U. S., 37 
F.2d 602, and certiorari granted 
Hurley v. Kincaid, 52 S.Ct. 127, 
284 U.S. 610, 76 L.Ed. 521—Hessel 
V. A. Smith & Co., D.C.I11., 16 F. 
Supp. 953—^U. S. V. Prince William 
County, D.C.Va., 9 F.Supp. 219, 
affirmed, C.C.A., Prince William 
County V. U. S., 79 F.2d 1007, cer¬ 
tiorari denied 56 S.Ct. 590, 297 U. 
S. 714, 80 L.Bd. 1000—U. S. v. Mc¬ 
Intosh, D.C.Va., 2 F.Supp. 244, re¬ 
hearing denied 3 F.Supp. 715, ap¬ 
peal dismissed, C.C.A., 70 F.Supp. 
507, certiorari denied 65 S.Ct. 101, 
293 U.S. 586, 79 L.Ed. 682. 

D.C.—Lee v. U. S., 58 F.2d 879, 61 
App.D.C. 153. 
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taking.3 It is sufficient if reasonable, certain, 
prompt, and adequate provision is made at the time 
of taking to ascertain and secure the compensation 
to be made to the owner,^ or if the public faith and 
credit are pledged for pajinent,® notwithstanding 
what is due for compensation must be ascertained 
thereafter.® 

A statute requiring provision for funds or se¬ 
curities before entering into possession does not 
prevent entry for purposes of examination and sur¬ 
vey.*^ 

As to sufficiency of statutory provisions as to 
compensation see supra §§ 98-103. 

§ 188. -Taking by Private Corporations 

or Individual 

a. Provisions expressly requiring pre¬ 

payment 

b. Provisions not expressly requiring 

prepayment 

c. Provisions requiring prepayment or 

payment into court 

d. Provisions requiring prepayment or 

security 

e. Provisions requiring prepayment or 

deposit of money 


a. Provisions Expressly Requiring Prepayment 

Prepayment or due tender of payment is a condition" 
precedent to taking by a private corporation or by an 
individual where expressly required by constitutional or 
statutory provision, and the legislature may not authorize 
a taking without prepayment where the constitution 
makes such requirement. 

Whenever pajTnent of compensation before tak¬ 
ing private property for public use is expressly re¬ 
quired by constitutional or statutory provisions, pay¬ 
ment or its equivalent, tender of payment, is a con¬ 
dition precedent to the takingand where the con¬ 
stitution expressly requires prepayment, it is of 
course beyond the power of the legislature to au¬ 
thorize a taking without prepayment, and any stat¬ 
ute assuming to do so is void.® Under provisions 
of this character, the giving of security is insuffi- 
cient.i® So a judgment fixing the amount of dam¬ 
ages and ordering its payment does not satisfy the 
constitutional requirement.^^ An agreement by the 
owner with the condemning company to refer the 
question of damages to arbitrators does not affect 
the rule that damages must be paid before compen¬ 
sation is taken when this is expressly required by 
the constitution.^^ According to some cases, how¬ 
ever, such a constitutional provision is satisfied by 
a statute providing for payment of compensation in¬ 
to court,^® although it has been held that a deposit 
in court of the amount awarded by the judgment is 
insufficient if a supersedeas bond is given.^^ 


3L TJ.S.—U. S, V. Meyer, CC.A,I11., 
113 P.2d 387, 

4. U.S.—Commercial Station Post 
Office V. U. S., C.C.A.Minn., 48 P.2d 
183—^In re Condemnation for Im¬ 
provement of Rouire River, D.C. 
Mich., 266 F. 105. 

D.C.—^Richmond, P. & P. R. Co. v. 
Carl, 62 F.2d 203, 61 App.D.C. 290, 
certiorari denied 53 S.Ct. 506, 288 
U.S. 615, 77 L.Ed. 988—Miller v. 
U. S., 57 P.2d 424, 61 App.D.C. 
68 . 

Absolute iiiidertaki3ur for payment 
Absolute undertaking: for payment 
by grovernment resulting from its 
compliance with statute providing 
for taking of private property for 
public use on filing of declara¬ 
tion of taking and deposit of esti¬ 
mated compensation in court is ade¬ 
quate provision for payment.—^Hes- 
sel V. A. Smith & Co., D.C.I11., 15 
F.Supp. 953. 

Beltisal of appropriation by congress 
Judgment condemning property for 
establishment of national arboretum 
after notice of deficiency in appro¬ 
priation and refusal of congress to 
appropriate any money therefor was 
erroneous as taking without just 
compensation.—Miller v. U. S., 57 P. 
2a 424, 61 APP.D.C. 58. 

5. U.S.—re Condemnation for Jm- 


provement of Rouge River, D.C. 
Mich., 266 P. 105—U. S. v. Prince 
William Co., D.C.Va., 9 P.Supp. 
219, affirmed, C.C.A., Prince Wil¬ 
liam County V. U. S., 79 P.2d 1007, 
certiorari'denied 56 S.Ct. 590, 297 
U.S. 714, 80 L.Ed. 1000—U. S. v. 
McIntosh, D.aVa., 3 P.Supp. 715, 
denying rehearing 2 F.Supp. 244, 
and appeal dismissed, C.C.A., Mc¬ 
Intosh v. U. S., 70 P.2d 507, certio¬ 
rari denied 55 S.Ct. 101, 293 U.S. 
686. 79 L.Ed. 682. 

6- U.S.—U. S. V. McIntosh, supra. 

7- U.S.—Kincaid v, U. S., D.aLa., 
35 P.2d 235. 

a Ala.—Patterson v. Atlantic Coast 
Line R. Co„ 86 So. 20, 204 Ala. 
453. 

Ind.—New Jersey, I. & I. R. Co. v. 
New York Cent. R. Co., 146 N.E. 
Ill, 89 Ind.App. 205. 

Ky.—P. Bannon Pipe Co. v. Illinois 
Cent. R. Co„ 262 S.W. 1110, 203 
Ky. 659—Potter v. Wallace, 215 
S.W. 538, 185 Ky. 528. 

Miss.—State Highway Commission v. 
Buchanan, 165 So. 795, 175 Miss. 
157. 

N.J.—^Miller v. Port of New York 
Authority, 15 A.2d 262, 18 N.J. 
Misc. 601. . 

20 C.J. p 835 note 58, p 640 note 
61, p 834 note 50 Ca]. ^ 


Zb absence of waiver 
Ala.—Middleton v. St. Louis & S, 
P. R. Co., 153 So. 256, 228 Ala. 
323. 

9- N.J.—Redman v. Philadelphia, 
etc., R. Co., 33 N.J.Eq. 166. 

Or.—Oregonian R. Co. v. Hill, 9 Or. 
377. 

20 C.J. p 836 notes 59-61. 

la Ky.—Covington Short Route 

Transfer Co. v. Piel, 8 S.W. 449, 
87 Ky. 267, 10 Ky.L. 146. 

Miss.—Thompson v. Grand Gulf R., 
etc., Co., 4. Miss. 240, 34 Am.D. 
81. 

20 C.J. p 836 note 60. 

11. Miss.—Thompson v. Grand Gulf 
R., etc., Co., supra. 

20 C.J. p 836 note 61. 

12 . Miss.—Stewart v. Raymond R. 
Co., 15 Miss. 568. 

13. Idaho.—Portneuf Irr. Co. v. 
Budge, 100 P. 1046, 16 Idaho 116, 
18 Ann.Cas. 674. 

20 C.J. p 836 note 63. 

lA Tex.—Missouri, etc., R. Co. v. 
Chenault, 60 S.W. 65, 24 Tex.Civ. 
App. 481—Crary v. Port Arthur 
Channel, etc., Co., Civ.App., 45 S.W. 
842. 
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A limitation has been recognized in cases of pub¬ 
lic emergencies.15 It has also been held that the 
constitutional provision requiring payment before 
taking is not violated by a temporary occupation 
to make surveys and take other preliminary steps 
for the actual application of the property to the use 
of the public,^® and that statutes authorizing the 
taking of these steps preliminary to payment are 
valid.i7 Merely fixing the price at which property 
may be taken does not deprive the owner of prop¬ 
erty previously owned and does not contravene a 
statutory requirement that damages assessed must 
be paid or tendered before possession is taken, where 
the property is left in the undisturbed possession 
and control of the owner.^^ 

Under some statutes payment of the damages 
awarded to landowners is a condition precedent to 
the op.ening of a private road.i^ 

b. Provisions Not Expressly Eeqxdring Prepay¬ 
ment 

In some Jurisdictions, in the absence of constitutional 
or statutory provision expressly so requiring, actual pay¬ 
ment or tender need not precede taking, but in other 
jurisdictions compensation must precede or accompany 
the taking, or at least an adequate fund must be pro¬ 
vided and segregated. 

According to the rule recognized in some juris¬ 
dictions, if the constitution or statutes do not ex¬ 
pressly require it, actual payment or tender before 
talcing is unnecessary, and it will be sufficient if 
a certain and adequate remedy is provided by which 
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the owner can obtain compensation without any un¬ 
reasonable delay.20 According to this view, the 
usual constitutional provision that private property 
shall not be taken for a public use without just 
compensation does not require that compensation 
shall be actually paid in advance of the occupancy 
of the land to be taken ,21 and does not prohibit the 
legislature from authorizing a taking in advance of 
payment.^2 

In other jurisdictions, however, the rule, in the 
case of private corporations or individuals, appar¬ 
ently is that compensation must precede or accom¬ 
pany the taking,^^ or at least that an adequate fund 
must first be provided and placed in the custody of 
an agent of the public other than the condemnor,^4 
even though the constitution does not expressly so 
require, and that a statutory provision which con¬ 
travenes the rule is invalid.25 The view has been 
taken that the rule requires a private corporation 
to tender to the owner in money the ascertained 
damages, with expenses, if any, and on his refusal 
to receive it to deposit it with some proper person 
to be kept for him until he applies for it;26 and 
that the giving of a bond with sureties is not suffi¬ 
cient under the rule.27 

c. Provisions Requiring Prepayment or Pay¬ 
ment into Court 

Prepayment to the owner or payment Into court for 
him is a condition precedent to taking where required 
by a constitutional or statutory provision, and a statute 


15. Miss.—^Penrice v. Wallis, 37 
Miss. 172. 

20 C.J. p 836 note 65. 

16. Ga.—Chambers v. Cincinnati and 
Georgia Railroad, 69 Ga. 320. 

Ind.—^Burrow v. Terre Haute & L. 

R. Co., 8 N.E. 167, 107 Ind. 432. 

20 C.J. p 836 note 66. 

17. Ala.—Dancy v. Alabama Power 
Co., 73 So. 901, 198 Ala. 504. 

N.J.—State V. Seymour, 35 N.J.Law 
47. 

18. Ind.—Sisters of Providence of 
St. Mary's of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659, 198 
Ind. 645. 

19. Ga.—Green v. Reeves, • 6 S.E. 
865, 80 Ga. 805. 

50 C.J. p 394 notes 2-4. 

20. N.T.—Cook V. Lehigh Valley Ry. 
Co., 181 N.T.S. 217. 

R.I.—^Narragansett Electric Light¬ 
ing Co. V. Sabre, 146 A. 777, 50 R. 
I. 288, 66 A.L.R. 1553, reargument 
denied 147 A. 668, 66 A.L.R. 1553. 
20 C.J. p 837 note 68. 

21. R.I.—In re Pawtucket, etc.. 
Grade Crqssing Commn., 89 A. 695, 
36 R.L 200. 

Tenn.—Saunders v. Memphis, etc., R.< 


Co., 47 S.W. 155, 101 Tenn. 206. 

20 C.J. p 837 note 69. 

22. N.T.—Long Island R. Co. v. 
Jones, 135 N.T.S. 954, 151 App. 
Div, 407. 

R.I.—In re Pawtucket, etc., Grade 
Crossing Commn., 89 A. 695, 36 
R.I. 200. 

20 C.J. p 837 note 70. 

23. Cal.—Gillan v. Hutchinson, 16 
Cal. 153. 

Wis.—McCord v. Eastern R. Co., 116 
N.W. 845, 136 Wis. 254—Sherman 
V. Milwaukee, Lake Shore & West¬ 
ern R. Co., 40 Wis. 645. 

20 C.J. p 837 note 71. 

In ITew Sampshire 

(1) It has been stated broadly 
that payment of damages must pre¬ 
cede the taking of private property 
for quasi-public uses by individuals 
or private corporations.—^Newmarket 
Electric Co. v. Chase, 108 A. 382, 79 
N.H. 280. 

(2) In an earlier case the view ap¬ 
parently was taken that there should 
either be payment in advance or the 
securing, in some other way of a sum 
which will be perfect indemnity.— 
Ash V. Cummings, 50 N.H. 591. 
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(3) Under Pul>.St.l891 c 142 SS 12- 
18, as amended by L.1893 c 50, a 
preferential right in a stream is ob¬ 
tained when a dam is erected with 
intent to flow, and the duty to pay 
arises as soon as the extent of the 
right is determined or located by 
flowing.—^Newmarket Electric Co. v. 
Chase, supra. 

24ii Cal.—Sanborn v. Belden, 51 Cal. 
266. 

20 C.J. p 837 note 71. 

25. Wis.—Sherman v. Milwaukee, 
etc., R. Co., 40 Wis. 645—Kennedy 
V. Milwaukee & St. Paul R. Co., 22 
Wis. 581, 

20 C.J. p 837 note 71. 

26. Wis.—^Bohlman v. Green Bay 
& Lake Pepiii R. Co., 30 Wis. 
105. 

20 C.J. p 838 note 73. 

27. In California 

(1) The rule stated in the text was 
applied or recognized.—Vilhac v. 
Stockton & lone R. R, Co., 53 Cal. 
208—Sanborn v. Belden, 51 Cal. 266 
—20 C.J. p 838 note 74. 

(2) A contrary view was taken in 
an earlier case.—Pox v. Western Pac. 
R. Co., 31 Cal. 528. 
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which contravenes such a constitutional provision is in¬ 
valid. 

Where constitutional's or statutory provisions'^ 
require prepaj-ment or pajTnent into court for the 
owner before taking property under the law of em¬ 
inent domain, such prepa>Tnent to the owner or 
payment into court for him of the amount of com¬ 
pensation due for the property is a condition pre¬ 
cedent to the taking, and a statute which contra¬ 
venes a constitutional provision of this character 
is invalid.30 

According to the weight of authority the mere 
giving* of security is insufficient.^! Compensation 
is not made to the owner, under some provisions, by 
paying into court a sum of money before the damage 
has been judicially determined and before he is en¬ 
titled to take the money.S2 As to right of landown¬ 
er to collect or receive award paid into, or deposit¬ 
ed in, court generally see infra § 330. 


29 C.J.S. 

d. Provisions Beqniiing Prepayment or Secur¬ 
ity 

Ppepayment or security is a condition precedent to 
taking where required by a constitutional or statutory 
provision, and a statute which authorizes taking before 
prepayment or security is invalid, where the constitution 
contains such a requirement. 

Where the constitutional or statutory provisions 
require payment or security before taking private 
property for public use, prepayment or security is 
a condition precedent to the taking,^^ and statutes 
which authorize entry before prepayment or se¬ 
curity where the constitution requires it are inval- 
id.34 

A constitutional requirement that security be giv¬ 
en is complied with when a bond is accepted by the 
owner,35 or when it has been approved by the court, 
or clerk of the court and filed for the owner’s use.36 
Approval of the bond involves an adjudication that 
everything has been done to entitle the company to 
have the bond filed.37 

It has been held that, although the sureties be- 
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28. Mont.—Great Northern R. Co. v. 
Benjamin, 149 P. 96S, 51 Mont. 
167. 

N.D.—Cummings v. City of Minot. 
271 N.W. 421, 425. 67 N.D. 214, cit¬ 
ing Cor];»i8 Jtixis—Becker County 
Sand & Gravel Co. v. Woslck, 245 
N.W. 454, 456, 62 N.D. 740, citing 
Corpus 

Wash.—^North Coast R. Co. v. Aumil- 
ler, 112 P. 384. 61 Wash. 271. 

20 C.J. p 838 note 75. 

Crossing another railroad 
Before* railroad may cross another, 
although it have such right, dam¬ 
ages to other railroad must he as¬ 
certained and paid.—State v. Depart¬ 
ment of Public Works of Washing¬ 
ton. 286 P. 39. 155 Wash. 665. 

Permits hy state officer to a pow¬ 
er company to appropriate certain 
waters and to construct dam, be¬ 
ing necessarily subject to “existing 
rights,** did not authorize power com¬ 
pany to take or damage private 
property before making compensa¬ 
tion.—^Funk V. Inland Power & Light 
Co., 1 P.2d 872. 164 Wash. 110—Funk 
V. Bartholet, 289 P. 1018. 157 Wash. 
584. 

Bight of way 

Under Const, art 1 § 14, as amend¬ 
ed, providing for making compen¬ 
sation or payment into court before 
appropriation, *an ordinary corpora¬ 
tion may not appropriate' right of 
way without first compensating own¬ 
er therefor, irrespective of benefits 
to be derived from improvement.— 
People V. McReynolds, 87 P.2d 734, 
31 Cal.App.2d 219. 

29. U.S.—Postal TeL Cable Co. v. 


Southern R. Co.. C.C.N.C., 89 P. 
190. 

N.C.—State v. Wells. 55 S.E. 210. 

142 N.C. 590. 

20 C.J. p 838 note 76. 

30. Cal.—Steinhart v. Mendocino 
County Super. Ct., 70 P. 629, 137 
Cal. 575. 92 Am.S.R. 183. 

20 C.J. p 838 note 77. 

31. Mo.—St. Louis, O. H. & C. R. Co. 
V. Fowler, 20 S.W. 1069, 113 Mo. 
458. 

20 C.J. p 838 note 78. 

3a. Cal.—Steinhart v. Mendocino 
County Super. Ct., 70 P. 629, 137 
Cal. 575. 92 Am.S.R. 183. 

20 C.J. p 838 note 80. 

33, Iowa.—Scott v. Price Bros. Co., 
217 N.W. 75. 207 Iowa 191—Wulke 
V. Chicago, M. & St. P. Ry. Co., 
178 N.W. 1009, 189 Iowa 722. 

Pa.—Gring v. Sinking Spring Water 
Co., 113 A 435, 270 Pa. 232. 
W.Va.—McGibson v. Roane County 
Court, 121 S.B. 99, 95 W.Va. 338. 
20 C.J. p 838 note 82. 

Crossing another railroad 

(1) In respect of the crossing of 
one railroad by another railroad in 
the state of Minnesota, the rule has 
been announced that, in view of the 
constitution and laws of Minnesota, 
damages must first be appraised and 
paid or secured previous to entry 
unless consent or license has been 
given.—^Northern Pac. R. Co. v. 
Barnesville & M. R. Co., C.C.Minn., 
4 P. 298, 2 McCrary 203. 

(2) Right to cross generally see 
C.J.S. title Railroads § 133, also 
51 C.J. p 632 note 94-p 635 note 
40. 

34b Minn.—Hursh v. First Div. St. 


Paul & Pac. R. Co.. 17 Minn. 
439. 

Pa.—^Harrisburg, C. & C. Turnp. Road 
Co. V. Harrisburg, & M. Electric 
R. Co., 35 A 860, 177 Pa. 586. 34 
L.R.A 439. 

20 C.J. p 839 note 83. 

Powers of legislature 
Legislature cannot abrogate consti¬ 
tutional provision.—Wulke v. Chica¬ 
go, M. & St. S. Ry. Co., 178 N.W. 
1009, 109 Iowa 722. 

3S. Pa.—^Welsh v. New Castle 
Northern R. Co., 6 Pa.Co. 56. 
3& Minn.—Weir v. St. Paul, S. & 
T. P. R. Co., 18 Minn. 155. 

Pa.—^Welsh v. New Castle Northern 
R. Co., 6 Pa.Co. 56. 

20 C.J. p 839 note 85. 

Sufficiency of bond 

(1) Where the applicable constitu¬ 
tional and statutory provisions are 
silent as to the exact form of bond 
to be given; it is no objection to 
such a bond that no penal sum is 
inserted therein, the unlimited lia¬ 
bility thereunder of the surety be¬ 
ing, in fact, an advantage to the 
landowner.—Illlg v. Chartiers South¬ 
ern Ry. Co., 112 A 116, 268 Pa. 467— 
20 C.J. p 839 note 85 [a] (3). 

(2) For other cases as to suffi¬ 
ciency of bonds see 20 C.J. p 839 note 
85. 

Bemedy ou bond exclusive 
After proper bond filed owner's 
only remedy for compensation is on 
bond.—Hoffman’s ^App., 12 A 67, 118 
Pa. 512. 

37. Pa—Gring v. Sinking Spring 
Water Co., 113 A 435, 270 Pa 
232—Wadhams v. Lackawanna & 
Bloomsburg R. Co., 42 Pa 303. 



29 C.J.S. 

come insolvent, the court has no power to require 
additional security.38 

A deposit of the amount of an award with the 
clerk of court is not effective where an unauthor¬ 
ized condition as to payment over to the landowner 
is imposed. 

e. Provisions Requiring Prepayment or Deposit 
of Money 

Payment of damages or deposit of money is a con> 
dition precedent to taking where required by a constitu¬ 
tional or statutory provision, and a statute which con¬ 
travenes such a constitutional provision is invalid and 
inoperative. 

Where the constitution or statutes provide that 
payment of damages or a deposit of money shall 
precede a taking of private property for public use, 
such payment or deposit is a condition precedent to 
a taking.^® An appeal by the landowner from the 
assessment of his damages, or a recovery on the ap¬ 
peal for the amount thereof, does not change the 
rule.4i 

Usually, the provisions do not prohibit the right 
of entry in advance of making pa 3 mient or deposit 
merely for the purpose of making an examination 


§ 189 

and survey necessary to the proper exercise of the 
right of eminent domain.'*^ 

Payment into court of the amount awarded has 
been regarded as sufficient to satisfy the constitu¬ 
tional requirements.'*^ 

A federal statute providing for the deposit of 
moneys as a condition precedent to taking of Indian 
lands for a railroad right of way has been regard¬ 
ed as mandatory.^^ 

§ 189. -Where Property Is Damaged 

in the absence of constitutional op statutory provi¬ 
sion providing otherwise, usually, where land is not 
entered on or actually taken but is injuriously affected, 
it is not necessary that the amount of compensation 
should be ascertained, paid, deposited, or secured before 
the improvement which causes the injury is constructed 
and operated. 

Where the land of a party is not entered on or 
actually taken, but is inj'uriously affected by the 
exercise of the power of eminent domain, usually it 
is not unlawful to construct and operate the im¬ 
provement which causes the injury before the 
amount of the compensation is ascertained, paid, 
deposited, or secured.^® The same general rule has 
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38. Pa.—^Welsh v. New Castle 
Northern R. fo., 6 Pa.Co. 56. 

20 C.J. p 889 note 88. 

39. Minn.—^Kanne v. Minneapolis & 
St. L. Ry. Co., 15 N.W. 871, 30 
Minn. 423. 

20 C.J. p 839 note 90. 

40’. Ark.—^Ex parte Reynolds, 12 S. 

W. 570, 52 Ark. 330, 

Kan.—Chicago, K. & W. R. Co. v. 

Watkins, 22 P. 985, 43 Kan. 50. 

20 C.J. p 839 note 91. 

Xn South Caxollna 

Provision of Const, art 1 § 17, 
that private property shall not be 
taken for public use without just 
compensation first made, therefore 
is Qualified by provision of art 9 
§ 20, that no right of way shall be 
appropriated to the use of any cor¬ 
poration until full compensation 
therefor shall be first made to the 
• owner or secured by a deposit of 
money, and it has been held that, 
under an applicable statute, a pow¬ 
er company need not actually pay 
compensation before entering on 
lands condemned for dam, provided 
compensation was secured by de¬ 
posit of money.—^Lexington Water 
Power Co. v. Wingard, 148 S.E. 366, 
150 S.C. 418. 

Scope of provision 
Constitutional provision that no 
right of way shall be appropriated 
until full compensation * has first 
been made or secured by deposit, ir¬ 
respective of any benefit from any 
Improvement proposed by corpora¬ 


tion# does not apply to additional 
lands appropriated for shops and 
terminal facilities by corporation 
which has previously appropriated 
and paid for right of way.—Smith 
V. Missouri Pac. R. Co., 136 P. 253, 
90 Kan. 767, 

Effect of agreement 
If compensation for land railroad 
took was agreed on but not paid, 
agreement did not affect landowners’ 
right to land.—Gramer v. Chicago, 

R. I. & G. Ry. Co„ Tex.Civ.App., 10 

S. W.2d 132, error refused. 

41. Kan.—St. Joseph & D. C. R. 
Co. V. Callender, 13 Kan. 496. 

42. Kan.—Chicago, K. & W. R. Co. 
V. Watkins, 22 P. 985, 43 Kan. 
50. 

Ohio.—^Ward v. Toledo, Norwalk & 
Cleveland R. Co., 1 Ohio Dec. (Re¬ 
print) 563, 10 West L..J. 365. 

43. Tex.—^Ackerman v. Huff, 9 S.W. 
236, 71 Tex. 317. 

44. Coxnpliaaoe not shown 
Provisions of act of congress of 

April 25, 1896, With respect to the 
steps to be taken by a railroad com¬ 
pany seeking to acquire additional 
right of way in lands belonging to an 
Indian nation or tribe are manda¬ 
tory and not directory so far as 
said act requires the railroad com¬ 
pany to deposit with the treasury 
of the tribe to which the lands be¬ 
long compensation in cash at the 
rate of twenty-five dollars per acre 
before taking possession of and us¬ 
ing such lands, and, where a rail¬ 
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road company prior to allotment of 
land in severalty had merely filed 
a plat with the secretary of the 
interior, showing the additional lands 
sought, a tender or payment of the 
condemnation money to the secre¬ 
tary of the interior after allot¬ 
ment of lands in severalty, after the 
lands covered by the plat had passed 
by deed from original allottee to a 
purchaser without notice, and more 
than ten years after the filing of the 
plat, was ineffectual.—St. Louis-San 
Francisco Ry. Co. v. Dawson, 249 
P. 279, 119 Okl. 116. 

45. N.M.—Summerford v. Board of 

Com’rs of Dona Ana County, 298 

P. 410, 36 N.M. 374. 

Pa.—See Stoner v. County of Alle¬ 
gheny, 86 Pittsb.Leg.J. 118. 

W.Va.—Hardy v. Simpson, 190 S.E. 

680, 191 S.B. 47, 118 W.Va. 440. 

20 C.J. p 840 note 98. 

JjL Mlssoiiri 

(1) Where property is merely dam¬ 
aged and there is no actual taking, 
payment of compensation need not be 
made until the damage is inflicted; 
constitutional provision for payment 
to owner or into court for him be¬ 
fore the property shall be disturbed 
or the proprietary rights of the own¬ 
er divested does not apply in such 
case.—Guaranty Savings & Loan 
Ass’n v. City of Springfield, 139 S. 
W.2d 965, affirming, App., 113 S.W.2d 
147—^Heorath v. Halpln, 60 S.W.2d 
744, 227 Mo. App. 984—20 C.J. p 840 
note 98. 
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been followed in some of the jurisdictions in which | the constitution expressly requires the payment, se- 


(2) As otherwise stated, prepay¬ 
ment is not required under the fore¬ 
going constitutional provision, where 
the damage is wholly consequential 
and not direct.—^Hill-Behan Lumber 
Co. V. Skrainka Const. Co., 106 S.W. 
2d 483, 341 Mo. 156—State ex rel. 
Becker v. IVellston Sewer Dist. of 
St. Louis County, 58 S.W.2d 988, 332 
Mo. 547—Blackwell v. City of Lee's 
Summit, 32 S.W.2d 63, 326 Mo. 491 
—Tremayne v. City of St. Louis, 6 . 
S.W.2d 935, 320 Mo. 120—Lemon v. | 
Garden of Eden Drainage Dist. of 
Chariton County, 275 S.W. 44, 310 
Mo. 171. 

(3) In case of an appropriation of 
an incorporeal hereditament, the 
damage is consequential.—^Hill-Behan 
Lumber Co. v. Skrainka Const. Co., 
supra. 

(4) Prepayment was not required 
where the proposed improvement was 
the construction of a viaduct in the 
middle of a street where there would 
remain a means of ingress to, and 
egress from, the abutting property 
of claimant, notwithstanding such 
ingress and egress would be un¬ 
satisfactory and claimant owned the 
fee to the center of the street.—Hill- 
Behan Lumber Co. v. Skrainka Const. 
Co., supra.—Heorath v. Halpin, 60 
S.W.2d 744, 227 Mo.App. 984. 

(5) Where municipality did not 
disturb property of the then owner 
of land adjoining stream, nor di¬ 
vest him of any proprietary rights 
and did not invade bis land and sew¬ 
age structures were not erected 
thereon, damages arising from mu¬ 
nicipality's use of stream for sew¬ 
age purposes were consequential in 
their nature and it was not necessary 
that they be paid in advance.—King 
V. City of Rolla, App., 130 S.W.2d 
697. 

(6) Abutting owners' damages, if 
any, resulting principally from 
slight increase in street grade, was 
merely consequential; hence, com¬ 
pensation in advance of Improvement 
was unnecessary.—^Blackwell v. City 
of Lee’s Summit, 32 S.W.2d 63, 326 
Mo. 491. 

(7) Statutes regulating assessment 
of damages for changed street grade! 
did not require payment of conse-! 
quential damages in advance.—Black- 
well V. City of Lee's Summit, supra. 

(8) Kansas City charter § 169 did 
not require payment of compensation 
for damage to property .adjoining 
property taken for public use before 
taking.—Heorath v. Halpin, supra. 

<9) In an early federal case, the 
view was expressed that the dam¬ 
age to property, by the constitution 
of Missouri, is placed on the same 
basis as the value of property taken, 
and neither can be done without com¬ 


pensation first made.—McElroy v. 
Kansas City, C.C.Mo., 21 F. 257. 

In Ohio 

(1) The necessity for prepayment 
in the case of damages for change 
of grade of a street has been assert¬ 
ed.—Ryan v. Cincinnati, 1 Ohio Cir. 
Ct. 558, 1 Ohio Cir.Dec. 311. 

(2) The view has been taken, how¬ 
ever, that under the Ohio constitu¬ 
tion and Grade Crossing Act, so far 

i as the improvement relates to an 
ordinarj' change of grade and is not 
an appropriation within the meaning 
of the Ohio laws, municipalities may 
provide that the compensation be 
made after the improvement has 
been completed.—Quinby v. Cleve¬ 
land. C.C.Ohio. 191 F. 68. 

(3) As to necessity for prepayment 
or security where property taken for 
road purposes see supra § 187. 

In Vazas 

(1) The rule stated in the text has 
been recognized or applied.—^Kahn v. 
City of Houston. 48 S.W.2d 595, 121 
Tex. 293—20 C.J. p 840 note 98. 

(2) The rule is based on the dis¬ 
tinction between "taken” and "dam¬ 
aged or destroyed” in Const, art 1 
§•17 which, while requiring compen¬ 
sation where property is "taken, 
damaged, or destroyed,” provides 
that "when taken, except for the use 
of the state,” compensation shall 
be first made, or secured by a de¬ 
posit of money; the requirement for 
prepayment or deposit of money as 
security does not apply where prop¬ 
erty is “damaged or destroyed” with¬ 
in the meaning of such section.— 
Kahn v. City of Houston, supra— 
Holderbaum v. Hidalgo County Wa¬ 
ter Improvement Dist. No. 2, Civ. 
App., 297 S.W. 865, affirmed Hildago 
County Water Improvement Dist 
No. 2 V. Holderbaum, C'om.App., 11 
S.W.2d 506—20 C.J. p 840 note 98. 

(3) Only when there is a physical 
appropriation of property is the tak¬ 
ing such that Its owner can first re¬ 
quire compensation before the prop¬ 
erty is taken, under Const, art 1 § 
17.—Dallas Hunting & Fishing Club 
V. Dallas County Bois D’Arc Island 
Levee Dist, Civ,App., 235 S.W. 607 
—20 C.J. p 840 note 98 £a]. 

(4) The construction of a levee to 
reclaim river bottom lands along 
land contiguous to a river on the 
side opposite that on which the levee 
extended did not amount to a tak¬ 
ing within such constitutional pro¬ 
vision, hut was merely a damaging 
of it within the meaning of such 
provision, and compensation need 
not be provided before the damage, 
assuming that such levee increased 
the depth of water on such land and 
caused it to flow with greater vio¬ 
lence across it and stand for a long¬ 


er period of time than formerly.— 
Dallas Hunting & Fishing Club v. 
Dallas County Bois D’Arc Island 
Levee Dist, supra. 

(5) City's abandonment and clos¬ 
ing of street is not taking of own¬ 
er's property within constitutional 
provision requiring payment in ad¬ 
vance, such owner being entitled 
only to damages for the deprivation 
of .whatever rights he had.—John¬ 
son V. Lancaster, Civ.App., 266 S.W. 
565—20 C.J. p 840 note 98 [g]. 

(6) Payment of damages for in¬ 
cidental injuries to nonabutting 
owner is not a condition precedent 
to blocking of street by city so em¬ 
powered.—^Duvall V. City of Dallas, 
Civ.App., 27 S.W.2d 1106. 

(7) In a case in which damage 
had been caused by the state, acting 
through the state highway depart¬ 
ment, and in which the above con¬ 
stitutional provisions were consid¬ 
ered, it was stated that the state 
can damage private property for 
public use without payment in ad¬ 
vance therefor and leave^ the owner 
there 9 f without payment until the 
legislature sees flt to make an ap¬ 
propriation therefor.—State v. Hale, 
146 S.W.2d 731, modifying, Civ.App., 
96 S.W.2d 135. 

I 

(8) In such case there was an 
additional statement, which, how¬ 
ever, apparently was not essential 
to decision of the case, that the gen¬ 
eral rule is that, when property is 
damaged, compensation shall first 
be made or secured by the deposit 
of money.—State v. Hale, supra. 

State highway 

Constitutional provision that pri¬ 
vate property shall not be taken or 
damaged for public use without just 
compensation does not require pay¬ 
ment of advance compensation for 
consequential damage to private 
property by improvement of state 
highway.—Summerford v. Board of 
Oom'rs of Dona Ana.County, 298 P. 
410, 35 N.M. 374. 

Vacating and clo^g street 

(1) Assessment and payment of, 
damages are not conditions precedent 
to city’s vacation of street If per¬ 
son injured has an action for dam¬ 
ages.—^Bolmar v. City of Topeka, 252 
P. 229, 122 Kan. 272. 

(2) City, in absence of statute to 
contrary, need not, before closing 
end of street, make provision for 
damages for impairment of easement 
therein; statutory^ provision as to 
necessity of condemnation and pay¬ 
ment of damages before extension 
of street was opened, did not apply 
to closixig of street.—^Knoxville Ice 
& Cold Storage Co. v. City of Knox-' 
ville, 284 S.W. 866, 153 Tenn. 536, 
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curity, or deposit of compensation, not only before 
property is taken, but also before it is “damaged” ;46 
but in other jurisdictions where the constitutions 
contain such express provisions, they must be com¬ 
plied with before property is damaged or injured.'^'^ 
Some statutes require the ascertainment and pre¬ 
payment of damages resulting from certain munici¬ 
pal improvements, notwithstanding no property is 
actually taken and the damages of claimant are 

purely consequential.^^ 

While some constitutions do not require prepay¬ 
ment where property is destroyed,there is au¬ 
thority for the view that, where the injury amounts 
to a total destruction of the value of the property, 
it is equivalent to an actual taking, and the com¬ 
pensation must be first paid.50 


§ 190 

By the express terms of some constitutions, the 
condemnor may elect either to pay or to give se¬ 
curity before the injury is inflicted or destruction 
occurs.5^ 

§ 190. -Waiver of Prepayment or Secur¬ 

ity 

A landowner may waive a constitutional or statutory 
provision that compensation pnust be first paid, depositedr 
or secured. 

Since a constitutional or statutory provision that 
compensation must be first paid, deposited, or se¬ 
cured is for the benefit of the landowner, he may 
waive his right thereunder52 by giving his consent 
that the entry be made, or by acquiescing therein.^^ 
Notwithstanding the waiver, however, the owner^s 


error dismissed 47 S.Ct. 332, 273 IT. 
S. 776, 71 L.Ed. 887. 

(3) For other cases as to vaca¬ 
tion of street or alley see 20 G.J. p 
840 note 98 [&]. 

Remedy by action 
Where none of the property is ac¬ 
tually taken, the landowner’s remedy 
by action is deemed sufficient.—^Hub- 
bell V. Des Moines, 154 N.W. 337, 
173 Iowa 66—^20 C.J. p 840 note 98 
Ch]. 

Damages from municipal improve¬ 
ments generally see C.J.S. title 
Municipal Corporations §§ 1219- 
1289, also 44 C.J. p 423 note 13-p 
480 note 93. 

40. La.—^McMahon v. St. Louis, A. & 
T. R. Co., 6 So. 640, 41 La.Ann. 
827. 

Minn.—^Austin v. Tonka Bay, 163 
N.W. 738, 130 Minn. 359. 

20 C.J. p 840 note 1. 

In. Mississippi 

Notwithstanding the constitutional 
provision that private property shall 
not be damaged for public use ex¬ 
cept on due compensation first made 
to the owner, neither the state nor 
its political subdivisions are required 
to tender in actual cash Just com¬ 
pensation for property which has 
been damaged in an eminent domain 
proceeding; the constitutional re¬ 
quirement of Just compensation in 
advance is satisfied when the public 
faith and credit are pledged to a 
reasonably prompt ascertainment 
and payment and there is adequate 
provision for enforcing the pledge.— 
Byrd v. Board of Sup’rs of Jackson 
County, 176 So. 386, 179 Miss. 880, 
suggestion of error overruled, 176 
So. 910, 179 Miss. 880. 

47- Ala.—^Mobile County v. Barnes- 
Creary Supply Co., 142 So. 72, 226 
Ala. 127. 

N.D.—Cummings v. City of Minot, 
271 N.W. 421, 67 N.D. 214: 


Wash.—Pry v. O'Leary, 252 P. Ill, 
141 Wash. 466, 49 A.L.R. 1249. 

20 C.J. p 840 note 2. 

Power of Isaxation in a municipal 
corporation is sufficient security.— 
Delaware County’s Appeal, 13 A. 62, 
119 Pa. 159—Borough of Adamson 
V. Hartman, 75 Pa.Super. 588. 

Owner sufficiently protected 
WTiere the constitution expressly 
requires prepayment by municipal 
corporations, but provides that an 
appeal shall not deprive one who 
has obtained a Judgment of con¬ 
demnation of a right of entry, pro¬ 
vided the damages assessed shall 
have been paid into court in money, 
the rights of an owner who files a 
bill to enjoin a street grade im¬ 
provement until he should be com¬ 
pensated for the injury to his abut¬ 
ting property are ‘protected by an: 
order of reference to ascertain full 
indemnity to the owner and costs, 
and a deposit with the register of 
the amount so ascertained to abide 
the result of the suit.—Stocks v. 
Gadsden, 56 So. 134, 173 Ala. 321. 

48. Mo.—City of St. Louis v. Wall- 
rath, 239 S.W. 110, 293 Mo. 385. 

Tex.—Holderbaum v. Hidalgo Coun¬ 
ty Water Improvement Dist. No. 
2, Civ.App., 297 S.W. 865, affirmed 
Hidalgo County Water Improve¬ 
ment Dist. No. 2 V. Holderbaum, 
Com.App., 11 S.W.2d 606. 

Changing grade of street 
The construction of a subway un¬ 
der its tracks by a railroad compa¬ 
ny, pursuant to the requirements of 
a municipal ordinance, which would 
result in a material change in the 
grade of a street, was not permis¬ 
sible, without first assessing and 
paying compensation for damages 
sustained by property owners, as re¬ 
quired by applicable statutes.—State 
V. Northern Pac. Ry. Co., 295 P. 257, 
88 Mont. 529. 

49. Tex.—Kahn v. City of Houston, 
48 S.W.2d 595, 121 Tex. 293—Dal¬ 
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las Hunting & Fishing Club v. 
.Dallas County Bois D’Arc Island 
Levee Dist., Civ.App., 235 S.W. 
607. 

5C. W.Va.—^Ward v. Ohio River R. 

Co., 14 S.B. 142, 35 W.Va. 481. 

20 C.J. p 840 note 98 [e] (2). 

61. Ky.—^P. Bannon Pipe Co. v. II- 
. linois Cent. R. Co.. 262 S.W. 1110, 
203 Ky. 659. 

20 C.J. p 840 note 1. 

Bond 

A railroad, within Const. 5 242, 
had right to secure property owner, 
whose property right in street was 
about to be injured or destroyed by 
construction of railroad, by execut¬ 
ing proper bond to pay damages for 
which it might be liable.—P. Ban¬ 
non Pipe Co. V. Illinois Cent. R. Co., 
supra. 

52. Ala.—City of Birmingham v. 
Alabama Home Building & Loan 
Ass’n, 165 So. 817, 231 Ala. 558. 

Ind.—Sonken v. Gemmill, 151 N.E. 

355, 94 Ind.App. 114. 

20 C.J. p 841 note 4. 

Acts or conduct constituting waiver 
Kan.—Wichita & W. R. Co. v. Fec- 
heimer, 12 P. 362, 36 Kan. 45. 

Tex.—Gulf, C. & S. F. Ry. Co. v. 

Donahoo, 59 Tex. 128. 

20 C.J. p 841 note 4 [a]. 

Acts or conduct not constituting 
vraiver 

Mo.—Snyder v. Chicago, S. F. & R. 

Co., 20 S.W. 885, 112 Mo. 627. 

20 C.J. p 841 note 4 [c], [d]. 

53. Al€L—^New Orleans & Selma R. 
Co. V. Jones, 68 Ala. 48. 

Ga.—^Marietta Chair Co. v. Hender¬ 
son, 49 S.R 312, 121 Ga. 399, 104 
Am.S.R. 156, 2 Ann.Cas. 83. 

Kan.—^Williams v. Hutchinson & S. 
Ry. Co., 63 P. 430, 62 Kan. 412, 84 
Am.S.R. 408. 

Tex.—^Walsworth v. San Antonio & 
A. P. Ry. Co., Civ.App., 10 S.W. 
2d 194. 

20 C.J. p 841 note 4. 
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right to just compensation remains,and, accord¬ 
ing to some cases, the condemning party is liable in 
an action by the owmer for the damages resulting 
from the taking or injury.®® 

As to extinguishment of right to compensation by 
estoppel or waiver generally see infra § 208, and 
as to consent, acquiescence, or estoppel as defense 
to actions or proceedings by owner generally see in¬ 
fra § 412. 

§ 191. Requisites and Sufficiency of Payment 

a. General considerations 

b. Medium of payment 

c. Tender of payment 

a. General Considerations 

statutory provisions as to the mode of payment must 
be complied with, and only actual payment, or its equiva¬ 
lent, to the landowner constitutes compensation. 

Statutory provisions as to the mode of payment 
of the compensation awarded must be complied 
with.56 Nothing short of actual payment, or its 

Matters additional to entry 

(1) Right is waived if the owner 
permits the property to be actually 
taken and large outlays to be made 
in making it available to public use. 

—City of Birmingham v. Alabama 
Home Building & Loan Ass'n, 165 
So. 817, 231 Ala. 558. 

(2) Landowner, who recovered 
judgment for damages for land ap¬ 
propriated by railroad, without ob¬ 
jection permitted operation of road, 
had claim allowed as preferred claim 
against railroad's receiver, and per¬ 
mitted sale of railroad property free 
of liens, waived constitutional right 
requiring compensation before tak¬ 
ing of land.—Sonken v. Gemmill, 151 
N.E. 355, 94 Ind.App. 114. 

(3) Landowners agreeing to order 
permitting state highway commis¬ 
sion to take possession of land and 
build highway cannot complain that 
their property was taken without 
first paying compensation.—Common¬ 
wealth, by and ex rel. State High¬ 
way Commission, v. Mclntire, 61 S. 

W.2d 31, 249 Ky. 555. 

54 Ala.—City of Birmingham v. 

Alabama Home Building & Loan 

Ass’n, 165 So. 817, 231 Ala. 558. 

56. N.H.—Smart v. Portsmouth & 

Concord R. Co., 20 N.H. 233. 

20 C.J. p 841 note 5. 

5S. Ill.—Chicago v. Thomasson, 102 

N.E. 748, 259 Ill. 322, affirming 103 

N.B. 552, 172 Ill.App. 586. 

Wis.—Stolze V. Milwaukee, etc., R. 

Co., 88 N.W. 919. 113 Wis. 44. 90 

Am.S.R. 833. 

to eonunittee of incompe¬ 
tent 

Order directing payment of con- 


equivalent, to the landowner constitutes compensa¬ 
tion for property taken under the power of emi¬ 
nent domain.57 Payment to the sheriffs* or to the 
county judge,S9 merely as security, is not payment 
to the owner; but -such owner, nevertheless, has 
such an interest in the deposit that he may hold the 
officer intrusted therewith liable for its safe-keep¬ 
ing.®® Under some statutes, it is permissible to 
pay the award to the county treasurer,and, under 
other statutes, moneys representing condemnation 
awards should be paid into court where the persons 
to whom the awards are made refuse to accept pay¬ 
ment.®^ 

PajTnent of money by a municipal corporation 
to its attorney to be used by him to pay a condemna¬ 
tion award does not relieve such corporation of its 
obligation to pay the award where its attorney had 
embezzled the money received by him.®® 

The owner is entitled to have compensation fixed, 
determined, and paid at the earliest time reasonably 
possible,®^ but delay in payment resulting from the 

of Albany, 260 N.T.S. 845, 145 
Misc. 822. 

63. N.J.—Siedler v. Mayor of Ocean 
City, 160 A 541, 109 N.J.Law 28. 

64. Wis.—^In re Milwaukee Electric 
Ry. & Light Co., 196 N.W. 676, 182 
Wis. 182. 

Condenmation by Fnited States 
Power of federal government to 
condemn private property for pub¬ 
lic use is subject to limitation that 
the owner whose property is taken 
shall be paid promptly, without ex¬ 
traneous controversy and unneces¬ 
sary delay.—^U. S. v. Stubhs, D.C. 
La., 35 P.2d 357. 

Failure of some clalmaats to present 
claim 

Where the fee owners of land ac¬ 
quired by the city of New York un¬ 
der L.1905 p 2027 c 724, for water 
supply, appeared before the commis¬ 
sioners of appraisal and presented 
their claims, the payment of the 
claims for the fee should not be de¬ 
layed because a claimant for the 
value of an easement in the land 
had failed to present his claim.—^In 
re,Simmons, 116 N.T.S. 439, affirmed 
116 N.T.S. 952, 132 App.Div. 574. 
Sltatnte providing for snspenslon of 
payment 

A statute providing that payment 
of damages may be suspended until 
the land for which they are assessed 
is taken for a street is permissive 
and not mandatory.—^Kimball v. 
Rockland, 71 Me. 137. 

Private way 

Where a person for whose benefit 
a private road has been laid out and 
who, under the award, was liable 
for the damages assessed therefor. 


damnation award improperly re¬ 
quired Incompetent owner's commit¬ 
tee to give bond.—In re Public Beach 
in Borough of Brooklyn, City of 
New York. 219 N.T.S. 611. 219 App. 
Dlv. 721. 

57. Neb.—^Brown v. Chicago, etc., 
R. Co., 92 N.W. 128, 66 Neb. 106, 
89 N.W. 405, 64 Neb. 62. 

Jndgrment alone insufficient 
Constitutional guaranty that pri¬ 
vate property will not be taken or 
damaged for public use without just 
compensation is not satisfied by ob¬ 
taining of judgment but only when 
compensation has been paid.—Eldred 
Drainage and Levee Dist. v. Wil- 
coxson, 6 N.B.2d 149, 366 Ill. 249— 
People ex rel. John V. Farwell Co. 
V. Kelly, 196 N.E. 795, 36l Ill. 54. 
SSi Iowa.—^Burns v. Chicago, etc., 
R. Co.. 81 N.W. 794, 110 Iowa 385 
—^White V. Wabash, etc., R. Co., 
20 N.W. 436. 64 Iowa 281. 

59, Neb.—Brown v. Chicago, etc., 
R. Co., 92 N.W. 128, 66 Neh. 106, 
89 N.W. 405, 64 Neb. 62. 

6©. Iowa.—Bannister v. Mclntire, 
84 N.W. 707, 112 Iowa 600. 

61. Ill.—City of Chicago v. Gage, 
109 N.E. 28, 268 Ill. 232. 
lessee not intervening 
In a case in which the lessee of 
the property taken did not intervene 
in the condemnation proceedings, it 
was stated that it would have been 
proper, under the applicable statute, 
to pay the amount of the award to 
the county treasurer.—^Yellow Cab 
Co. V. Howard, 243 IlLApp. 263. 

63. N.Y.—In re Acquisition of 
Lands for Water Supply by City 
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fact that the rig^ht is duly questioned by a counter¬ 
claim does not constitute a violation of a constitu¬ 
tion provision requiring just compensation.®5 

Questions as to sufficiency of payment into, or de¬ 
posit in, court, or of giving security as a condition 
precedent to taking are considered generally supra 
§§ 187, 188.. As to right to compensation awarded 
generally see infra § 330. 

b. Medium of Payment 

In the absence of an agreement to the contrary or a 
waiver, usually payment for property taken under the 
power of eminent domain must be made in money. 

Usually payment for property taken under the 
power of eminent domain must be made in money®® 
unless there is an agreement to the contrary.®^ 
According to some cases, it is erroneous to reserve 
to the landowner certain easements or privileges, or 
to provide that the condemnor shall do certain 


things for the benefit of such owner in payment or 
reduction of damages,®® but the view has been tak¬ 
en that petitioner’s attempt to condemn a special 
easement, leaving all other rights, privileges, and 
easements vested in the owner, is not an attempt 
to pay part of the compensation, in property or an 
interest therein, and, therefore, not violative of -the 
rule requiring the payment of compensation in mon- 

gy^69 

While some statutes provide for the substitution, 
in certain cases, of other real property where real 
property which is already devoted to certain public 
purposes is taken,^® usually the owner cannot be 
compelled to accept other property in payment,'^^ 
as, for example, other lands,^^ or a grant of a 
right of way over adjoining land,^® nor can he be 
required to accept the bonds of the condemning 
corporation,74 nor can he be required to accept 


to be paid “before the way is 
opened,’* used the road for three 
years, it was suflBciently opened to 
render the damages due.—Pernald 
V. Palmer, 22 A. 467, 83 Me. 244. 
Charter provision 

In view of § 76 of the charter of 
the city of Waterbury, granted in 
1895, 12 Sp.L., and § 114, as amend¬ 
ed in 1905 by 14 Sp.L. c 322 § 1, 
owner of land condemned for the 
purpose of laying out and grading 
a city street is entitled to, and may 
collect da;mages' a-^arded on, the 
first week day after the next regu¬ 
lar meeting of the board of finance 
following the publication of the as¬ 
sessments.—Reiley v. City of Water¬ 
bury, 111 A. 188, 95 Conn. 226. 
Constitutional provision 
The constitutional provision, 
Const, art 1 § 14, that certain pub¬ 
lic entitles, as a condition precedent 
to taking possession pending pro¬ 
ceedings in certain cases, shall give 
security in such amounts as the 
court may determine to be reason¬ 
ably adequate to secure the immedi¬ 
ate payment of just compensation, 
as soon as the same can be ascer¬ 
tained according to law, is not a 
provision for absolute immediate 
payment but only for immediate 
payment after a jury, or the court 
trying the case without a jury, has 
fixed or determined the amount of 
the compensation.—^Metropolitan Wa¬ 
ter Dist. of Southern California v. 
Adams, 107 P.2d 618, 16 Cal.2d 676, 
prior opinion, App., 99 P.2d 675. 

65. D.C.—Richmond, P. & P. R. Co. 
V. McCarl, 62 P.2d 203, 61 App.D. 
C. 290, certiorari denied 53 ’ S.Ct. 
506, 288 U.S. 615, 77 L.Ed. 988. 

66. Ariz.—^Mandl v. City of Phoenix, 
18 P.2d 271, 272, 41 Ariz. 351, 
quoting Corpus Juris. 

29 C.J.S.-69 


Cal.—People v. Reed, 33 P.2d 879, 
139 CaLApp. 258. 

Colo.—^Wassenich v. City & County 
of Denver, 186 P. 533, 67 Colo. 456. 
N.D.—City of Minot v. Olson, 173 N. 

W. 458, 42 N.D. 246. 

R.I.—Reynolds v. State Board of 
Public Roads, 194 A. 535, 59 R.L 
120 . 

Utah.—Shurtleff v. Salt Lake City, 
82 P.2d 561, 96 Utah 21. 

20 C.J. p 842 note 13. 

Deduction of benefits from compen¬ 
sation see supra § 177-184. 

Form and medium of payment gen¬ 
erally see C.J.S. title Payment §§ 
13-37, also 48 C.J. p 595 note 65-p 
630 note 92. 

67. Ariz.—Mandl v. City of Phoenix, 
18 P.2d 271, 272, 41 Ariz. 351, quot¬ 
ing Corpus Juris. 

20 C.J. p 842 note 14. 

68. Ga.—^Darien, etc., R. Co. v. Mc¬ 
Kay, 64 S.E. 785. 132 Ga. 672. 

20 C.J. p 842 note 15. 

Joining causeways 
Denial to landowner of right to 
attach causeway to causeway about 
to be constructed by state, because 
of impracticability, was not errone¬ 
ous where landowner, if damaged, 
was entitled to compensation in 
money, and was not entitled to have 
state build connecting causeway, and 
where laying out of road for ingress 
and egress and location of such road 
were not in issue.—^People v. Reed, 
33 P.2d 879, 139 Cal.App. 258. 

Offer of rights or privileges in pay¬ 
ment or reduction of compensa¬ 
tion generally see supra § 155. 

66. Wis.—^In re Milwaukee Electric 
Ry. & Light Co., 196 N.W. 575, 
182 Wls. 182. 

TO. Applicability of statute 
Provision of New York City Water 
Supply Act § 25, which is substan- 
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f tially the same as a provision of 
I Greater New York Charter § 485, 
for the substitution of other real 
property where real property re¬ 
quired or used for “railroad, high¬ 
way, or other public purposes’* is 
taken by New York City in acquir¬ 
ing a source of water supply does 
not require the substitution of a 
steam plant for a hydroelectric plant 
owned and operated by a gas and 
electric corporation; under the rule 
of ejusdem generis, court ruled that 
“other public purposes** refers to 
real estate taken for which a sub¬ 
stitution in kind may be provided, 
something which may be rerouted 
or relocated, such as a railroad, a 
highway, a power transmission line, 
or a telephone line.—Central Hud¬ 
son Gas & Electric Corporation v. 
Morgenthau, 256 N.Y.S. 97, 234 App. 
Div. 530, affirmed 182 N.E. 184, 259 
N.y. 569. 

71. Utah.—Shurtleff v. Salt Lake 
City, 82 P.2d 561, 96 Utah 21. 

73. Ariz.—Mandl v. City of Phoenix, 
18 P.2d 271, 272, 41 Ariz. 351, 
quoting Corpus Juris. 

20 C.J. p 842 note 16. 

73. Ariz.—^Mandl v. City of Phoenix, 
supra. 

Colo.—^Burlington, etc., R. Co. v. 
Schweikart, 14 P. 329, 10 Colo. 
178. 

74. Ariz.—Mandl v. City of Phoenix,. 
18 P.2d 271, 272, 41 Ariz. 351, 
quoting Corpus Juris. 

Md.—Hamilton v. Annapolis, etc., R. 

Co., 1 ]Md.Ch. 107. 
mEauicipal corporation 

Statutory provision authorizing 
sale of warrants or bonds and use 
of proceeds to pay for property pur¬ 
chased or condemned for street im¬ 
provements did not vest in munici¬ 
pal corporation option to require 
landowner to accept bonds in pay- 
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scrip,^5 or improvement certificates."^® The giving 
of a check to the landowner, virhich is finally reject¬ 
ed because of an erroneous notation thereon as to 
the purpose of the check, does not constitute pay¬ 
ment 

While there is authority to the contrary,a coun¬ 
ty or city warrant has been regarded as a proper 
medium of compensation where the taking "was by 
a county or municipal corporation."^® 

Under some statutes on the completion of an 
award of damages in a proceeding to effectuate a 
municipal improvement, it becomes the duty of cer¬ 
tain municipal authorities to issue certificates for 
the proper amounts and to the proper persons, 
which are exchangeable for municipal warrants.®® 


29 C.J.S. 

The right to compensation in money may be 
waived.®^ 

Questions as to medium of payment into court 
for owner have been considered supra § 187. 

c. Tender of Payment 

Tender in due form of the compensation Is flener- 
ally sufficient and secures the rights and benefits that 
would result from actual payment. 

A tender in due form of the compensation award¬ 
ed to the owner is generally sufficient, and will se¬ 
cure all the rights and benefits that would result 
from actual payment,®® and the condemning party 
is relieved from any further obligation except to 
keep the money in readiness to be paid on demand.®® 

A tender to the owner^s attorney has been regard¬ 
ed as sufficient,®^ and a tender to one tenant in 
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ment for land either purchased or 
condemned.—Sidney Stevens Imple¬ 
ment Co. V. Ogden City, 33 P.2d ISI, 
S3 Utah 578. 

75. Ariz.—^Mandl v. City of Phoenix, 
18 P.2d 271, 272, 41 Ariz. 351, 
quoting Corpus Juris. 

Ind.—State v. Beackmo, 8 Blackf. 
246. 

76. Ariz.—Handl v. City of Phoenix, 
18 P.2d 271, 272. 41 Ariz. 351, quot¬ 
ing Corpus Juris. 

2r.J.—Butler v. Havlne Road Sewer 
Comrs., 39 N.J.Law 665. 

77 . Interest acquired 

The rule stated in the text was 
applied where the check was reject¬ 
ed because a notation to the effect 
that it was *Tor and on account of 
the purchase price" of certain prop¬ 
erty might affect a larger interest 
in the property than could be ac¬ 
quired by condemnation.—Ollemar v. 
Board of Education of Irvington in 
Bssex County, 135 A. 696, 5 N.J. 
Misc. 109. 

78i Colo.—Wassenich v. City and 
County of Denver, 186 P. 533, 67 
Colo. 456. 

Pxovisiou for levy of assessxusut 
for paymexet 

In city’s proceeding to condemn 
an alley as a public right of way, 
Comp.L.1913 § 3737, did not permit 
payment of damages by a city war¬ 
rant or otherwise than as prescribed 
by Const, art 1 § 14, eve«t though 
provision was made that city with¬ 
in three months after entry of judg¬ 
ment might levy special assessment 
for payment thereof.—City of Minot 
V. Olson, 173 N.W. 458, 42 »r.D. 246. 
Order as seeuxity 

An order drawn by drain commis¬ 
sioners on a drainage fund, which 
order, according to the terms of the 
applicable statute, "shall be deemed 
a sufficient security for the amount 
thereof” did not constitute payment 
within requirements of the consti¬ 


tution, since security negatives pay¬ 
ment.—Martin v. Tyler, 60 N.W. 392, 
4 N.D. 278, 25 L.R.A. 838. 

Orders or warrants enforceable by 
legal proceedings 

Landowner was not required to ac¬ 
cept in payment township orders 
or warrants which he could enforce 
only by resort to legal proceedings. 
—Caldwell v. Scott, etc., Highways 
Com’rs, 94 N.E. 490, 249 111. 366. 

79. U.S.—^Rosborough v. Chelan 

County, C.C.A.Wash., 53 P.2d 198, 
law of state of Washington in¬ 
volved. 

Ark,—^Barton v. Edwards, 179 S.W. 
354, 120 Ark. 289. 

Wash.—Smith v. Cochrane, 37 P. 

311, 494, 9 Wash. 85. 

20 C.J. p 842 note 21. 

Designation of fund 

(1) In some jurisdictions the court 
having jurisdiction may, in the ex¬ 
ercise of a sound' discretion, desig¬ 
nate the fund out of which the war¬ 
rant shall be paid.—^Washington 
County V. Day, 126 S.W.2d 602, 197 
Ark. 1081. 

(2) Discretion in this regard is 
not arbitrary.—Washington County 
V. Day, supra. 

(3) Where, under the applicable 
statute, damages for taking of prop¬ 
erty for highway purposes, were 
payable out of the road and bridge 
fund if there was sufficient in the 
fund and, if insufficient, out of the 
general revenue fund, and it ap¬ 
peared that the road and bridge 
fund did not contain sufficient to 
meet the payment, payment out of 
the general revenue fund should 
have been directed, and it was im¬ 
proper for the county court to direct 
payment out of a third fund in which 
there was a large deficit and in 
which there would not be sufficient 
funds to meet the payment for more 
than three years, and the landowner 
was not obliged to accept a warrant 


on such third fund.—^Washington 
County V. Day, supra. 

80. Ind.—Vandagrifff v. State, 156 
N.E. 465, 199 Ind. 210. 

81. Ill.—Elgin, etc., R. Co. v.. Hoh- 
enshell. 61 N.E. 1102, 193 Ill. 159. 

20 C.J. p 842 note 22. 

82. Colo.—Boothroyd w Larimer 
County, 97 P. 255, 43 Colo. 428. 

20 C.J. p 842 note 24. 

Tender in open court unnecessary 
Where the landowner refused to 
accept checks tendered in payment 
of the award, and it appeared that 
he would not have accepted the 
money if it had been tendered in 
kind in open court, such tender in 
open court was not required.—At¬ 
kins V. Davis, Tex.Civ.App., 291 S. 
W. 968. 

Refusal of court to accept tender 
justified 

Where a proceeding, Initiated by 
the petition of a landowner to the 
board of supervisors to establish a 
public road from the lands of such 
owner through the lands of another 
to a state highway, was dismissed 
by the board of supervisors and the 
decision of such board was affirmed 
by such court, it was proper for 
the court to refuse to accept from 
the petitioning landowner the amount 
which the court had stated in its 
decision would, in its opinion, be 
the just amount of compensation 
for the land which it was proposed 
to take and for damages, especially 
In view of the want of a showing in 
the record of the additional amount 
which it would cost the -county to 
establish and maintain the road.— 
Payne v. Howell, 136 S.E. 702, 146 
Va. 210. 

83. Minn.-—Scott v. St. Paul, etc., 
R. Co., 21 Minn. 322. 

20 C.J. p 843 note 25. 

84. Mo.—^Evans v. Haefner, 29 Mo. 
141. 

20 C.J. p 843 note 26. 
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common is a tender to all.85 If the owner lives out 
of the commonwealth, tender may be made to the 
person left by him in possession and control of the 
land, who for some purposes is agent of the own¬ 
er, where no other person is authorized to act for 
the owner.®® 

It seems that a tender and its acceptance before 
appeal taken will not necessarily preclude the con¬ 
demning party from having the damages reduced on 

appeal.®^ 

§ 192, Effect of Pa 3 rment or Security or Mak¬ 
ing Deposit 

a. General considerations 

b. Passing of title or easements 

a. Greueral Considerations 

On payment of the amount of the award to the owner, 
or into court for him, usually the condemnor may enter 
on the land and proceed with construction, but the ac¬ 
ceptance of the amount of the award does not as a rule 
affect rights under collateral agreements. 

On payment of the amount awarded to the own¬ 
er, or into court for him, in pursuance of the con¬ 
stitutional or statutory provisions making this a 
prerequisite to a taking, usually the condemnor may 
enter on the land and proceed with the work of 
construction.®® Usually a condemnor who enters 
into possession on giving security, making deposit, 
or paying the award may not be treated as a tres¬ 
passer.®® 


The acceptance of the principal sum of an award 
does not bar a recovery of interest thereon, where 
it has been agreed that the claim for interest should 
be reserved and settled by a subsequent action;®® 
nor does such acceptance prevent the owner from 
compelling the condemnor to fulfill any contract en¬ 
tered into with reference to the appropriation.®^ 
Where the condemnor has paid the compensation 
into court in accordance with the applicable stat¬ 
ute, it has discharged its duty to the landowner and 
it is not bound to answer in an action at law or in 
equity to anyone claiming an illegal apportionment 
or award of the funds.®® 

A settlement between the landowner and state 
officers acting under authority duly conferred by 
statute, for lands and properties appropriated and 
damages has the same effect as a settlement be¬ 
tween private persons where such officers act hon¬ 
estly and with full knowledge of the facts.®® Such 
a settlement agreement is in its effect limited to 
those matters which come within its provisions.®^ 
The acceptance of the amount awarded for prop¬ 
erty taken for public use ordinarily constitutes a 
waiver of objections to the taking.®® 

The view has been taken that payment into 
court, or acceptance by the property owner, of the 
amount of damages, fixed by commissioners, does 
not terminate the litigation.®® 

A special receiver authorized to lend money de¬ 


ss. N.Y,—^Dyckman v. New York, 5 
N.Y. 434, affirming 7 Barb. 498. 

8GL Mass.—Gibbons v. East Gran¬ 
ville Southwest School Dist, 4 
Allen 508. 

87. Ill.—Chicago, etc., R. Co. v. 
Phelps, 17 N.E. 769, 125 Ill. 482. 

Ind.—^Indianapolis, etc., R. Co. v. 

Brower, 12 Ind. 374. 

Mo.—St. Louis, etc., R. Co. v. Claris, 
24 S.W. 167, 119 Mo. 357. 

88. Pa.—Goodman v. City of Beth¬ 
lehem, 185 A. 719, 323 Pa. 58. 

20 C.J. p 843 note 30. 

In Alasrko,- under applicable stat¬ 
ute, a mining company, seeking to 
condemn way for aerial tram, hav¬ 
ing deposited in court amount award¬ 
ed as damages, was entitled to pos¬ 
session during pendency of proceed¬ 
ings.—^Alaska Gold Recovery Co. v. 
Northern Mining & Trading Co.. 7 
Alaska 655. 

Validity of condemnation, proceed- 
tags 

In condemnation proceedings, com¬ 
pliance with statute as to making 
of deposit would, authorize entry 
on land pending disposition of case 
on appeal, regardless of whether 
condenmation award was void or 


voidable.—^Hardy v. City of Throck¬ 
morton, Tex.Civ.App., 62 S.W.2d 1104. 

88. Pa.—Caton v. Western New 
York, etc., R. Co., 20 Pa.Dlst. 1094. 
Wis.—^Burns v. Dodge^ 9 Wis. 458. 

20 C.J. p 843 note 32. 

Payment of compensation as defense 
to action by landowner generally 
see infra § 413. 

Taking possession pending litigation 
generally on giving security or 
making deposit see infra § 221, 
pending appeal, see infra § 329. 

80. Mo.—Martin v. St. Louis, 41 S. 

W. 231, 139 Mo. 246. 

N.Y.—Grote v. New York, 112 N.Y.S. 

514, 128 App.Div. 885. 

Interest as element of compensation 
ol* damages generally see supra § 
176. 

91. N.Y.—^Jones v. Seligman, 81 N. 
Y. 190. 

92. Wash.—State v. Lewis County 
Super. Ct., 141 P. 906, 80 Wash. 
417. 

93. N.Y.—^People v. New York, O. 
& W. Ry. Co., IIT N.Y.S. 1048, 133 
App.Div. 476. 

94. Ssttlement not indnding* damp 
ages to bridge 

Where state appropriated portion 
of railroad’s right of way for barge! 
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canal some distance from river, and 
settlement agreement provided for 
payment for construction of new 
bridge, over canal and for raising 
old bridge over river, without specifi¬ 
cally appropriating waters, agree¬ 
ment did not include damages to 
bridge over river due to diversion 
of waters.—^West Shore R. Co. v. 
State, 215 N.Y.S. 684, 216 App.Div. 
608. 

95. TJ.S.—Winslow v. Baltimore & 
Ohio R. Co., 28 S.Ct. 190, 208 U. 
S. 59, 52 L.Ed. 388, affirming 28 
App.D.C. 126—^White Oak Coal Co. 
V. U. S., C.C.A.W.Va., 15 P.2d 474, 
certiorari denied 47 S.Ct. 459, 273 
U.S. 756, 71 L.Ed. 876. 

Acceptance of award as waiver of 
irregularities see infra § 314. 
Estoppel by accepting damages for 
property taken for public use see 
the C.J.S. title Estoppel § 110, al¬ 
so 21 C.J. p 1212 note 16-p 1213 
note 22. 

Payment or acceptance of award as 
affecting right of appeal see infra 
§ 345. 

96. Mo.—State ex rel. City of St. 
Louis V. Sartorius, 102 S.W.2d 890, 
340 Mo. 832—City of St. Louis v. 
Gerhart Realty* Co., 40 S.W.2d 661, 
328 Mo. 103. 
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posited in court pending trial by jury is entitled to 
a reasonable commission for his services.^*^ 

h. Passing of Title or Easements 

Payment or deposit of compensation, or giving se¬ 
curity therefor, is sometimes a condition precedent to 
acquisition by the condemnor of title to the property in* 
volved. 

Under constitutional^^ or statutoryprovisions 
expressly requiring the compensation to be paid, 
paid or deposited, paid or tendered, or paid or se¬ 
cured, before taking, entrj% or the like, usually title 
does not pass out of the owner and vest in the con¬ 
demnor until such provisions have been complied 


with, and a like rule obtains where the charter of 
^ the condemning corporation or other applicable stat¬ 
ute provides expressly or in substance that title 
shall vest when compensation is paid, or paid or 
tendered, to the owner or person entitled thereto, 
or is paid into court,^ or, in some instances at least, 
even where the applicable statute does not contain 
an express reference to the passing of title,2 So, 
even though the constitution contains no express 
requirement that payment shall precede taking, but 
prohibits the taking of private property for public 
use without just compensation, title does not pass 
before payment,^ or payment or tender of payment,^ 


Portlier proceedings permitted 
Either party may proceed to trial 
and attempt to obtain a verdict for 
a different amount, notwithstanding 
payment into court, or acceptance 
by the property owner, of the 
amount of damages fixed by com¬ 
missioners.—State ex rel. City of St. 
Liouis V. Sartorius, 102 S:W.2d 890. 
340 Mo. 832—City of St. Louis v. 
Gerhart Realty Co., 40 'S.W.2d 661, 
328 Mo. 103. 

Waiver or bar of right of appeal by 
acceptance, or payment into court, 
of amount assessed or awarded 
see Infra S 345. 

97. W.Va.—^Baltimore, etc., R. Co. 
V. Bonafleld, 97 S.B. 868. 79 W.Va. 
287, 

98. Ind.—Pittsburgh, C., C. & St. L. 
R. Co. V. Sedwlck, 124 N.E. 512, 
72 Ind.App. 131. 

Md.—Dunne v. State, 159 A. 751, 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 
Maryland. S3 S.Ct. 23, 287 U.S. 
564, 77 LkEd. 497—^Johnson v. City 
of Baltimore, 148 A. 209, 158 Md. 
93, 66 A.L.R. 1488—^Marchant v. 
City of Baltimore, 126 A. 884, 146 
Md. 513—^Wagner v. James A. Beal- 
mear & Son Co., 109 A. 466, 135 
Md. 690. 

Mo.—^Jasper Land & Improvement 
Co. V. Kansas City, 239 S.W. 864, 
293 Mo. 674. 

Pa.—^In re BufiEhlo, etc., R. Co., 17 
Pa.Dist. 70. 

Tex.—Gamer v. Chicago, R. I. & G. 
Ry. Co., Civ.App., 10 S.W.2d 132, 
error refused. 

20 C.J. p 843 note 40. 

Xh Florida property unlawfully 
taken without compensation is not 
public property until paid for or 
until right to recover compensation 
is lost or abandoned, even though it 
has been devoted to the county ben¬ 
efit and is being used in the order¬ 
ly administration of county govern¬ 
ment, such as for highway purposes 
and the like.—Hillsborough County 
V. Eensett, 144 So. 393, 138 So. 400, 
107 Fla. 237. 

XlaAUty of award toot controUiiig 
Title to property vests in con¬ 


demnor when compensation is paid, 
and not when award becomes final. 
—Record Building & Loan Ass’n of 
Baltimore City v. Safe Deposit & 
Trust Co. of Baltimore, 171 A. 43, 
166 Md. 348. 

Title or right acquired generally see 
infra §§ 449-461. 

99. N.H.—^Manchester, etc. R. Co. 

V. Keene, 62 N.H. 81. 

20 C.J. p 843 note 40, p 640 note 61. 

1. U.S.—^Baltimore, etc., R. Co. v. 
Nesbit, Md., 10 How., U.S., 395, 13 
L.Ed. 469. 

20 C.J. p 844 note 41. 

In XTorth Carolina, in view of 
Comp.St. § 1723, title of the land- 
owner is not divested until final 
confirmation and payment in full of 
the amount appraised.—Nantahala 
Power & Light Co. v. Whiting Mfg. 
Co., 184 S.E. 48, 209 N.C. 560. 

2. In Ark ansas, in a case of con¬ 
demnation for a street improvement 
In a city, the rule was announced 
that, in view of the provisions of 
Crawford & M.Dig. §§ 4022-4026, 
title would not pass until the mon¬ 
ey had been deposited In* court for 
the payment of damages to the own¬ 
er.—Cannon v. Felsenthal, 24 S.W.2d 
856, 180 Ark. 1075. 

3&1 California, in the case of con¬ 
demnation of property for street 
purposes, title to the property con¬ 
demned does not vest in the public 
until payment has been made as re¬ 
quired by the verdict of a Jury or 
judgment of the court and a copy 
of the final order of condemnation 
has been filed for record in the of¬ 
fice of the county recorder of the 
county in which the condemned prop¬ 
erty is situated, in view of Code 
Clv.Proc. § 1253.—^Brick v. Cazaux, 
71 P.2d 588, 9 Cal.2d 649—Security 
Co. v. Rice, 9 P.2d 817, 215 Cal. 263, 
82 A.L.R. 1059. 

3. U.S.—^Bamidge v. U. S., C.C.A. 
Mo., 101 P.2d 295—^U. S. v. Crary, 
D.C.Va., 2 F.Supp. 870—^In re Mil¬ 
itary Training Camp in Prince 

ino7 


George County, D.C.Va., 260 P. 

986. 

N.T.—Van Etten v. City of New 

York, 124 N.E. 201, 226 N.T. 483, 

affirming In re Van Etten, 171 N. 

Y.S. 1034, 184 App.Div. 414—Evans 

V. Lux, 201 N.Y.S. 161, 121 Misc. 

466. 

20 C.J. p 844 note 42. 

Taking by TTnited States 

(1) The rule stated in the text 
applies where the taking is by the 
United States.—Danforth v. U. S., 
Mo., 60 S.Ct. 231, 308 U.S. 271, 84 
L.Ed. 240, modifying, C.C.A., 105 F. 
2d 318, modifying 102 F.2d 6, cer¬ 
tiorari granted 60 S.Ct. 113, 308 U.S. 
538, 84 L.Ed, 454—^Albert Hanson 
Lumber Co. v. U. S., La., 43 S.Ct. 
442, 261 U.S. 581, 67 L.Ed. 809, af¬ 
firming, C.C.A., 277 P. 894—Morton 
Butler Timber Co. v. U. S., C.C.A. 
Tenn., 91 P.2d 884—^U. S. v. Bouch¬ 
ard, C.C.A.Vt., 64 P.2d 482—20 C.J. 
p 844 note 42. 

(2) In a proceeding by the United 
States, under 33 U.S.C.A. §§ 702a- 
702m, to condemn land for the build¬ 
ing of a portion of a levee on, and 
for control of flood waters of, the 
Mississippi River, the view has been 
expressed that, since neither such 

I sections nor 33 U.S.C.A. § 594 speci¬ 
fies any point of time at which the 
title to the property shall vest in 
the government, such vesting would 
take place only after final judgment 
of condemnation and the payment 
of the sum fixed therein to the own¬ 
er.—^U. S. V. Stubbs, D.C.La., 35 F. 
2d 357. 

(3) There is authority for the 
view, however, that in view of 33 
U.S.C.A. § 594, in proceeding to con¬ 
demn land in New Hampshire for 
flood control project, order confer¬ 
ring title on the United States pri¬ 
or to payment of just compensation 
was not objectionable as premature 
and unauthorized where congress 
had made adequate appropriation 
for carrying on the project.—U. S. 
v. 137.82 Acres of Land in Cheshire 
County, D.C.N.H., 3l P.Supp. 723. 

4. Md.—Cushman v. Smith, 34 Md. 

247. 
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except, according to some cases, where the applica¬ 
ble statute contemplates that title shall pass before 
compensation and makes adequate and certain pro¬ 
vision for such compensation.^ If, prior to the 
pa 3 niient of the award, the property is injured or 
destroyed, the loss must be home by the owner and 
not by the condemnor.® Where the condemning 
corporation takes a deed of the land before the 
award is made and paid, it acquires the land by pur¬ 
chase and not by condemnation. 

Where the award or compensation has been paid 
and accepted, usually title,® or an easement,® as the 


case may be, vests in the condemnor, and no deed 
is necessary.^® Under some statutes title vests on 
payment of the award into court,and is not di¬ 
vested by an appeal from the award.^® According 
to some cases, where the constitution provides that 
property shall not be taken until compensation is 
paid, or security given, usually title passes when a 
bond is given to, and accepted by, the landowner or 
approved by the court, and the owner is remitted 
to his action on the bond.^® Under some statutes 
three steps are necessary to vest title to land in a 
railroad company, namely, a preliminary entry for 
the purpose of exploration and survey, the adoption 


6. U.S.—Sweet v. Rechel, Mass., 16 
S.Ct. 43, 159 U.S. 380. 40 L.Ed. 188 

N.T.—Van Btten v. City of New 
York, 124 N.E. 201, 226 N.T. 483. 
affirming In re Van Etten, 171 N.Y. 
S. 1034, 184 App.Div. 414—Brunett 
V. City of Rochester, 207 N.Y.S. 
232, 124 Misc. 209. 

Appropriation, for canal purposes 
Where state appropriated land for 
canal purposes, and provided for de¬ 
termination of owner’s rigrht to com¬ 
pensation, which it recogrnized, fee 
title vested In state, notwithstanding 
owners never presented claims to 
appraisers, and no appraisement of 
damages nor compensation was 
made, in view of the applicable stat¬ 
ute.—Brunett v. City of Rochester, 
supra. 

Statute not repealed 
The statute, 33 U.S,C.A, § 594, pro¬ 
viding that whenever secretary of 
war causes proceedings to be in¬ 
stituted for condemnation of land 
the United States, on filing petition, 
shall have right to take immediate 
possession of the land to extent of 
interest to be acquired was not re¬ 
pealed or superseded by subsequent 
act, ,40 U.S.C.A. §§ 258a-258e, pro¬ 
viding that the right to take pos¬ 
session and title in advance of final 
Judgment in condemnation proceed¬ 
ing as provided by statute regarding 
public buildings and works gener¬ 
ally shall be in addition to any 
right, power, or authority conferred 
by laws under which proceeding may 
be conducted.—U. S. .v. 137.82 Acres 
of Land in Cheshire County, D.C.N. 
H., 31 F.Supp. 723. 

N.Y.—Matter of Hudson River 
Toll Bridge, 142 N.Y.S. 949, 81 
Misc. 324. 

7. Iowa.—Minneapolis, etc., R. Co. 
V. Chicago, etc., R. Co., 88 N.W. 
1082, 116 Iowa 681. 

8. U.S.—Dralce v. City of St. Paul, 
C.C.A.Minn., 65 P.2d 119, revers¬ 
ing, D.C., U. S. v. Certain Lands 
in City of St. Paul, Minn., 3 P. 
Supp. 574. 

Mo.—State ex rel. State Highway 


Commission v. Day, 35 S.W.2d 37, 
327 Mo. 122, transferred, see 47 
S.W.2d 147, 226 Mo.App. 884. 
N.Y.—Van Btten v. City of New 
York, 124 N.E. 201, 226 N.Y. 483, 
affirming In re Van Btten, 171 N. 
Y.S. 1034, 184 App.Div. 414. 

N.C.—^Town of Ayden v. Lancaster, 
150 S.E. 40, 197 N.a 556. 

Wash.—Bethany Presbyterian 

Church V. City of Seattle, 282 P. 
922, 154 Wash. 529. 

Wyo.—^Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353. 

20 C.J. p 844 notes 41, 45. 
Pxesniuptiou 

The payment of compensation and 
passing of a title are presumptively 
simultaneous acts.—^Van Btten v. 
City of New York, 124 N.E. 201, 226 
N.Y. 483, affirming In re Van Etten, 
171 N.Y.S. 1034. 184 App.Div. 414. 
Coufixmatiou of report and payment 
or deposit 

Under some statutes title is ac¬ 
quired on confirmation of the com¬ 
missioners’ report and payment or 
deposit of the compensation,—^In re 
Washington Park Comrs., 56 N.Y. 
144. 

9. Ind.—^Manufacturers’ Natural Gas 
Co. v. Leslie, 49 N.E. 946. 

20 C.J. p 844 note 46. 

10. Ala.—Choate v. Southern R. 
Co., 39 So. 218, 143 Ala. 316. 

20 C.J. p 844 note 47. 

Expropriation and appropriation to 
public use 

When property has been taken 
under right of eminent domain, 
whether with or without the con¬ 
sent of the owner, who has accepted 
compensation, the property becomes 
expropriated and appropriated to the 
public use, without the necessity of 
a conveyance from the owner or a 
Judicial decree.—Galveston, H. & S. 
A. Ry. Co. v. City of Eagle Pass, 
Tex.Com.App., 260 S.W. 841, revers¬ 
ing,- Civ.App., 249 S.W. 268. 

11. Wash.—^North Coast R. Co. v. 
Gentry, 131 P. 856, 73 Wash. 188. 

W.Va.—^Baltimore & Ohio R. Co. v. 
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Bonafield’s Heirs, 90 S.B. 868, 79 
W.Va. 287. 

Zn California, in the case of a 
proceeding for condemnation by a 
municipal corporation, title passed 
to the public when the interlocutory 
Judgment was entered and the mon¬ 
ey was paid into court, in view of 
Code Civ.Proc. § 1253.—rTowne v. 
City of Los Angeles, 41 P.2d 363, 4 
Cal.App.2d 418. . 

Divestiture of title 

In respect of condemnation pro¬ 
ceeding by an electric company, the 
view has been taken that payment 
of the award into court divests ti¬ 
tle, in view of Rev.St.l929 § 1344. 
—State ex rel. Union Electric Light 
& Power Co. v. Bruce, 66 S.W.2d 
847, 334 Mo. 312. 

Takiug by United States 
In a proceeding by the United 
States to condemn land in the state 
of Virginia, in which proceeding the 
procedure was required by Act of 
Aug. 1, 188S, 25 U.S.St. at L. p 367c 
728 § 2, 40 U.S.C.A. § 258, to con¬ 
form, as near as may be, to the pro¬ 
cedure in like causes in the state 
courts, the view was expressed that, 
if the government should pay the 
award into court, it would thereupon 
obtain title.—U. S. v. Crary, D.C.Va., 
2 F.Supp. 870. 

12. Wash.—^North Coast R. Co. v. 
Gentry. 131 P. 866, 73 Wash. 188. 

13. Pa.—Goodman v. City of Beth¬ 
lehem. 185 A. 719, 323 Pa. 58— 
Ralston v. Equitable Gas Co., 70 
Pa.Super. 188. 

20 C.J. p 844 note 48. 

Entry in violation of agreement 
While ordinarily the legal effect 
of the approval of a bond given by 
a railroad company in condemnation 
proceedings is to pass the title to 
the land or easement to which it re¬ 
lates, this effect does not necessarily 
follow where the entry of the rail¬ 
road is in clear violation of the 
covenants contained in a written 
contract with the landowner.—Sem¬ 
ple V. Cleveland, etc. R. Co., 33 A. 
564, 172.Pa. 369. 
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of a location, and the making or securing of com- 
pensation.i^ In some jurisdictions there must be 
compliance both with a constitutional requirement 
that compensation must be first made or secured ana 
with a constitutional requirement that compensation 
must be ascertained by a jury or commissioners, be¬ 
fore the owner may be compelled to part with ti- 
tle.15 

A statutory provision making the passing of title 
dependent on pa>Tnent of the award to the person 
entitled thereto or into court has been regarded as 
a provision for the benefit of the property owner, 
as well as of the condemnor, and, therefore, may 
be waived by the owner so as to vest title in the 
condemnor, under certain circumstances, even in 
the absence of such payment.^® 

Dependent on the applicable statute or the rule 
in the particular jurisdiction, it has been held or 
recognized that the title, vesting on payment of 
compensation, relates back to the filing of the loca¬ 
tion,petition,^* or award of commissioners,^^ or 
to the confirmation of the award-^O According to 
some cases, howrever, payment of the award does 
not operate to divest title as of the date of the 
judgment or decree,21 at least not for all purpos- 
es.22 

As to time of acquisition of title generally see 
infra § 452, 

§ 193. Presumption of Pa 3 nnent 

A rebuttable presumption of payment may be based 
on a lapse of time or on acts of the parties. 


Payment may be presumed from lapse of time,23 
or from the acts of the parties ;24 but the presump¬ 
tion so arising may be rebutted.25 

§ 194. Recovery of Payments 

Under some statutes the lanoowner la rcauired to 
refund the excess compensation paid where the amount 
is reduced on reappraisement, but, according to some 
cases, the condemnor may not recover the excess unless 
recovery is authorized by constitutional or statutory pro¬ 
vision. 

Under the practice sometimes obtaining, the own¬ 
er cannot retain the amount paid, if the proceed¬ 
ings are afterward adjudged void ab initio,23 and 
in some jurisdictions, where the damages are re¬ 
duced on reappraisement, the landowner must re¬ 
fund the excess,27 and general statutes providing 
that the court may direct and enforce restitution 
where a judgment is set aside or a new trial is 
granted apply in condemnation proceedings*28 There 
is authority for the view, however, that, in the ab¬ 
sence of constitutional or statutory provision au¬ 
thorizing recovery, plaintiff in condemnation pro¬ 
ceedings may not recover back any part of the com¬ 
pensation awarded and paid, on the theory that the 
award was excessive.28 

A statute amending the Eminent Domain Act so 
as to provide for a recovery by petitioner of the 
difference between the verdict of the jury and the 
award of the commissioners, when the latter ex¬ 
ceeds the former and has been paid, does not af¬ 
fect the right of the landowner to money previous¬ 
ly paid in satisfaction of the award under the orig¬ 
inal act.2<^ 


14. Pa.—^Underwood v. Pennsylvan¬ 
ia, etc., R. Co., 99 A. 64. 255 Fa. 
553. 

15. Mich.—^Marquette, etc., R. Co. v. 
Houghton Prob. Judge, 18 N.W. 
788, 53 Mich. 217. 

16. W.Va,—Virginian Ry. Co. v. 
Sprague Liand Co., 5 S.E.2d 618. 

17. Me.—Currie v. Bangor, etc., R. 
Co., 75 A. 51, 105 Me. 529. 

16. Ala.—Smith v. Jeffcoat, 71 So. 
717, 196 Ala. 96. 

Ark.—Ogden School Dist. v. Smith, 
168 S.W. 1089, 113 Ark. 530. 

Id. U.S.—Drake v. City of St Paul, 
O.C.A.Minn., 65 P.2d 119, revers¬ 
ing, D.C., U. S. V. Certain lAnds 
in City of St Paul, Minn., 3 P. 
Supp. 574. 

20. Mo.—^In re Paseo, 78 Mo.App. 
515. 

ai. Mo.—State rel. Scott v. 

Trimble, 272 S.W. 66. 308 Mo. 123, 
quashing record State ex rel. and 
to Use of Cllnkscales v. Scott, 261 
' S.W. 660, 216 Mo.App. 114. 

22, Mo.—Jasper Lajiid & Improve¬ 


ment Co. V. Kansas City, 239 S. 
W. 864, 293 Mo. 674. 

33- Conn.—^New York, , etc., R. Co. 
V. Armstrong, 102 A. 791, 92 Conn. 
349. 

20 C.J. p 845 note 56. 

Presumption of payment generally 
see the C.J.S. title Payment §§ 98- 
101, also 48 C.J. p 686 note 4-p 
700 note 65. 

26. Iowa.—State v. Prine, 25 Iowa 
231. 

25. N.T.—^Niagara Falls v. New 
York Cent, etc., R Co., 58 N.Y.S. 
619, 41 APP.D1V. 93. 

26. Ill.—Alton V. Miller. 206 Ill. 
App. 155. 

N.Y.—Gallatin v. Loucks, 21 Barb. 
578. 

27. W.Va.—^Baltimore, etc., R Co. 
V. Bonafield, 90 S.E. 868, 79 W.Va. 
287. 

20 C.J. p 843 note 36. 

28. N.Y.—^In-re Boscobel Ave., Bor¬ 
ough of Bronx. City of New York. 
292 N.Y-a. 24.<l Ifil Misft. 199. 


Award paid to attorney for blaimaat 

(1) Where awards were made in 
condemnation proceeding under final 
decree and order directing payment, 
and claimant's attorneys received 
fees and disbursements through 
claimant's consent to have checks 
drawn by city to attorneys, claim¬ 
ant was ordered to make restitu¬ 
tion of full awards where final de¬ 
cree and order directing payment 
were subsequently vacated.—^In re 
Clarendon Road; 299 N.Y.S. 997, 165 
Misc. 626, affirmed In re Opening 
and Extending Clarendon Road Bor¬ 
ough of Brooklyn, City of New York, 
11 N.Y.S.2d 545, 256 App.Div. 998. 

(2) In such case, however, attor¬ 
neys could not be compelled by city 
to make restitution.—^In re Claren¬ 
don Road, supra. 

29. Cal.—^Los Angeles, etc., Ry. Co. 
V. Rumpp, 37 P. 859, 104 Cal. 20 
—^Mt. Shasta Power Corporation 
V. Dennis, 225 P, 87T, 66 CaLApp. 
186. 

30. N.J.—Jersey City v. Hamilton, 
66 A. 670, 70 N.J.Law 48. 
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Where possession of the land has been taken, the 
condemnor cannot recover the money paid because 
of an improvident order dismissing the condemna¬ 


tion proceedings.®* 

As to restitution in appellate proceedings see in¬ 
fra § 370. 


F. BY AND TO WHOM COMPENSATION MADE 


§ 195. Persons Liable 

The person, corporation, or political subdivision caus¬ 
ing the land to be condemned or the work to be done, or 
its successor. Is primarily liable; and a Joint liability 
may rest on several corporations operating jointly. 

The person or corporation causing the land to be 


condemned or the work to be done is primarily lia¬ 
ble for injuries caused by the exercise of the power 
of eminent domain,although the work or taking 
is actually done by another,and this applies to 
property taken or injured by a county, city, or oth¬ 
er political subdivision,^^ although in view of the 


31. Mo.—^Kennet, etc., R. Co. v. Sen- 
ter, 83 Mo.App. 181. 

20 C.J. p 846 note 64. 

32. Ill.—^Villagfe of Glencoe v. Hur- 
ford, 148 N.E. 69, 317 Ill. 203. 

Tex.—Taylor v. McLennan County, 
Clv.App., 120 S.W.2d 184. 

Utah.—Croft v. Millard County 

Drainage Dist. No. 1, 202 P. 639, 
59 Utah 121. 

20 C.J. p 846 note 59. 

Railroad held not Uahla for clos¬ 
ing street where it erected barrier 

across street within its right of way 

after city closed street. 

U.S.—Coy V. City of Tulsa, D.C.Okl., 

2 F.Supp. 411. 

Kan.—^Banister v. Atchison, T. & S. 
F. Ry. Co., 282 P. 761, 129 Kan. 
302. 

33. Ark.—^Newport Levee Dist. v. 
Price, 229 S.W. 12, 148 Ark. 122. 

N.M.—Springer Transfer Co. v. City 
of Albuquerque, 103 P.2d 129, 44 
N.M. 407. 

20 C.J. p 845 note 60. 

34. U.S.—Hulen v. City of Corsi¬ 
cana, C.C.A.Tex., 65 P.2d 969, cer¬ 
tiorari denied City of Corsicana v. 
Hulen. 54 S.Ct. 77, 290 U.S. 662, 78 
L.Ed. 673—Coy v. City of Tulsa, D. 
C.Okl.,‘ 2 F.Supp. 411. 

Ark.—^Newport Levee Dist. v. Price, j 
229 S.W. 12, 148 Ark. 122. 

Cal.—^Elliott v. Los Angeles County, 
191 P. 899, 183 Cal. 472—Hume v. 
Fresno Irr. Dist., 69 P.2d 483, 21 
Cal.App.2d 348—^Holland v. City of 
Hermosa Beach, . 42 P.2d 688, 6 
Cal.App.2d 165. 

Ga.—Taylor v. Richmond County, 196 
S.E. 37, 185 Ga. 610, certified ques¬ 
tion conformed to 196 S.E. 303, 57 
Ga.App. 686—Gwinnett County v. 
Allen, 194 S.E. 38, 66 Ga.App. 753 
—Gaines v. City of Calhoun, 156 S. 
B. 214, 42 Oa.App. 89—^Fulton 

County V. Gordon Water Co., 140 
S.B. 45, 37 Ga.App. 290—^Bates v. 
Madison County, 123 S.E. 158, 32 
Ga.App. 370. 

HI-—^Village of Glencoe v. Olson, 148 
N.B. 78.- 317 Ill. 263—Village of 
Glencoe v. Hurford, 148 N.E. 69, 
317 Ill. 203—^Holt V. Cook County, 
X N.E.2d 264. 284 IlLApp. 48—Sev- 


cik V. Cook County, 282 IlLApp. 
451. 

Ky.—Cranley v. Boyd County, 99 S. 
W.2d 737, 266 Ky. 6'69—City of 
Hazard v. Adkins, 92 S.W.2d 353, 
263 Ky. 398—Webster County v. 
Lutz. 28 S.W.2d 966, 234 Ky. 618. 
Miss.—^Hodges v. Town of Drew, 159 
So. 298, 172 Miss. 668—Covington 
County V. Watts, 82 So. 309, 120 
Miss. 428. 

Mo.—^Evans v. Massman Const. Co., 
115 S.W.2d 163, 232 Mo.App. 1105, 
reversed on other grounds 122 S. 
W.2d 924, 343 Mo. 632. 

N.M.—Springer Transfer Co. v. City 
of Albuquerque, 103 P.2d 129, 44 
N.M. 407. 

N.Y.—Board of Sup*rs of Monroe 
County V. Wilkin, 22 N.Y.S.2d 465, 
260 App.Div. 366, appeal denied, 
Ohio.—^Uncapher v. Curl, 156 N.E. 

560, 116 Ohio St. 705. 

Or.—^Morrison v. Clackamas County, 
18 P.2d 814, 141 Or. 564. 

Pa.—^Eshleman v. Commonwealth, 

- 189 A. 340, 325 Pa. 621—Brown, 

for Use of McArdle, v. Borough of 
Castle Shannon, 178 A. 678, 318 Pa. 
363—^In re Northern Pipe Line Co., 
1 A.2d 526, 132 Pa.Super. 406— 
Muldoon v. Cheltenham Township, 
25 Pa.Dlst. & Co. 167—Common¬ 
wealth ex rel. Reno v. Smith, 48 
Dauph.Co. 217—Stoner v. County 
of Allegheny, 86 Pittsb.Leg.J. 118. 
S.D.—^Alcorn v. Edmunds County, 241 
N.W. 323, 59 S.D. 612. 

Tex.—^Wight v. Belcher, Com.App., 
249 S.W. 453, affirming, Civ.App., 
226 S.W. 472—City of Houston v. 
Anderson, Civ.App., 115 S.W.2d 732, 
error dismissed—^Denton County v. 
Sauls, Civ-App., 265 S.W. 1091— 
Blair v. Waldo, Civ.App., 245 S.W. 
986—^Dallas County v. Barr, Civ. 
App., 231 S.W. 453. 

Wash,—Knapp Brick & Tile Co. v. 
Skagit County, 102 P.2d 679—Gib¬ 
son V. City of Centralla, 253 P. 
787, 142 Wash. 633. 

W.Va.—^Peddicord v. Marshall County 
Court, 3 S.E.2d 222—Trump v. 
State Road Commission, 182 S.E. 
760, 116 W.Va. 625—Holt v. City of 
Weston, 167 S.E. 176, 110 W.Va. 
184—Kinney v. Doddridge County 
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Court, 156 S.B. 748, 110 W.Va. 
17. 

Wis.—Ullrich v. Kenosha County, 261 
N.W. 747, 219 Wis. 65. 

20 C.J. p 845 note 61. 

Liability of: 

City for damages consequential on 
public improvements generally 
see the C.J.S. title Municipal 
Corporations § 1259, also 44 C.J. 
p 451 notes 32-60. 

County for tort amounting to ap¬ 
propriation of property see 
Counties § 215. 

Transfer of highway 
Where town initiated and carried 
through to completion project for 
change of grade of highway, and 
held itself out to public as party 
from whom redress might be sought 
for damages caused by change of 
grade, and town board adopted reso¬ 
lution approving work done by con¬ 
tractor and authorizing final pay¬ 
ment, that highway was transferred 
to county before change of grade 
was effected, as shown by map sub¬ 
sequently filed in county clerk's of¬ 
fice, did not release town fl'om lia¬ 
bility for damages resulting from the 
change of grade.—Application of 
Opladen, 16 N.Y.S.2d 13, 172 Misc. 
726. 

AssuxnptlojL of liability 

(1) Under contract by which coun¬ 
ty commissioners consented to con¬ 
struction of bridge within limits of 
municipality by director of high¬ 
ways and agrreed to pay one hundred 
per cent of the costs of all rights of 
way and property damage necessary 
in construction of bridge, county 
commissioners are liable to property 
owners for such property damage 
in absence of agreement by director 
of highways to assume such dam¬ 
ages; and, notwithstanding village's 
statutory consent to construction of 
bridge, village is not liable for costs 
of rights of way and property dam¬ 
ages in construction under statute 
establishing continuing liability of 
village to keep street open, in re¬ 
pair, and free from nuisance, in ab¬ 
sence of contractual assumption of 
liability.—Bruns v. Hirt, 3 N.E.2d. 
675, 52 Ohio App. 325. 
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rule stated in the C.J.S. title States § 214, also 59 1 C.J. p 300 note 31, that a state by reason of its sov- 


(2) Borough under ordinance as¬ 
sumed liability for damage to abut¬ 
ting property by change of grade in 
rebuilding by county of county 
bridge, although ordinarily county is 
liable.—Borough of Oakdale v. Al¬ 
legheny County, 91 Pa.Super. 100. 

Control by state 

(1) State having power to con¬ 
demn land for highway may direct 
county to pay resulting damages. 

U.S.—Floyd County, Ky., v. West 

Virginia-Kentucky Hardware & 
Supply Co., C.C.A.Ky., 59 F.2d 895. 
Ky.—Perry County v. Riley, 104 S. 
W.2d 1090, 268 Ky. 325—Cranley v. 
Boyd County, 99 S.W.2d 737, 266 
Ky. 569—Breathitt County v. Hud¬ 
son, 95 S.W.2d 1132, 265 Ky. 21— 
Crittenden County v. Towery, 95 
S.W.2d 233, 264 Ky. 606—City of 
Ashland v. Queen. 71 S.W.2d 650, 
254 Ky. 329—Perry County v. 
Townes, 15 S.W.2d 521, 228 Ky. 
608—Metcalf v. Lyttle. 293 S.W. 
979, 219 Ky. 488—Muhlenberg 

County V. Ray. 284 S.W. 1074, 215 
Ky. 295. 

Pa.—^Heil v. Allegheny County, 199 
A. 341, 330 Pa. 449—Penn Builders 

V. Blair County, 153 A. 433, 302 Pa. 
300, 75 A.L.R. 850. 

W.Va.—O’Brien v. Board of Com’rs 
of Ohio County, 180 S.E. 537, 116 

W. Va. 404—Hatcher v. Payette 
County Court, 174 S.E. 690, 115 W. 
Va. 95—Carden v. Nicholas County 
Court, 157 S.E. 411, 110 W.Va. 
195. 

20 C.J. p 845 note 61 [a]. 

(2) But a statute reQuiring coun¬ 
ty to bear cost of acquiring neces¬ 
sary land or right of way for state 
highway and any damages incurred, 
awarded, or paid, did not make coun¬ 
ty liable for damages sustained by 
abutting owner whose property was 
left above former grade when the 
state lowered grade of established 
public highway, where county had 
no part in lowering of grade, the 
words ’’damages incurred,” in such 
statute contemplating damages in¬ 
cident to acquisition of right of way 
In the exercise of power of eminent 
domain.—Bader v. Jefferson County, 
119 S.W.2d 870, 274 Ky. 486. 

(3) The county is responsible for 
the taking of, and the Injury to, 
property in the necessary and prop¬ 
er construction of a road by the 
state highway commission but is not 
responsible for improper or negli¬ 
gent construction by the commission. 
—^Hopkins County v. Rodgers, 122 S. 
W.2d 743, 275 Ky. 778. 

(4) So a county and city are not 
liable for damage to house and lot 
in city as result of negligent blast¬ 
ing by Works Progress Adminis¬ 
tration employees in constructing 
abutting,county road.—Perry County^ 


V. Tyree, 139 S.W.2d 721, 282 Ky. 
708. 

(5) And fiscal court members are 
not liable for land taken and used 
by county for highway.—Metcalf v. 
Lyttle, supra. 

(6) Liability of county to compen¬ 
sate property owner for cutting off 
ingress and egress by constructing 
viaduct on state highway is not 
dependent on request by state high¬ 
way commission that county take 
proceedings.—Summerford v. Board 
of Com’rs of Dona Ana County, 298 
P. 410, 35 N.M. 374. 

(7) Statute imposing on town ob¬ 
ligation of paying for lands acquired 
for bridge, regardless of wishes of 
electors, is valid.—In re Opinion to 
the Governor, 142 A. 660, 49 R.I. 
324. 

(8) State, county, and public serv¬ 
ice commission are not liable for 
damages resulting from change of 
street grade by construction of 
bridge eliminating grade crossings, 
except as share of liability was ap¬ 
portioned to county by commission, 
as authorized by statute.—^West¬ 
moreland Chemical & Color Co. v. 
Public Service Commission, 144 A. 
407, 294 Pa. 451, followed in 144 A. 
412, 293 Pa. 333, following 142 A. 
867, 293 Pa. 326. 

(9) Where town officers petitioned 
to have bridge constructed and paid 
share of costs, town was liable to 

I property owner for damages result¬ 
ing although highway commission 
supervised construction, statute not 
exempting town from liability to 
property owner for damages from 
construction of bridge, although 
work was done by highway commis¬ 
sion at town’s request.—Starrett v. 
Inhabitants of Town of Thomaston, 
137 A. 67, 126 Me. 205. 

Boad district, not county, held liable 
Ark.—Road Improvement Dist. No. 6 
V. Hall, 215 S.W. 262, 140 Ark. 
241. 

Borough, not county, held liable 
for damages for changing grade of 
borough’s street—In re Blainesburg- 
West Brownsville Road, 142 A, 319, 
293 Pa. 173. 

XmpxoTement indneed by prlyate cit- 
izesa. 

That a private citizen induced 
the highway commission to open a 
road through plaintiff’s land did not 
give a cause of action against him.— 
Carroll v. Davis, 121 S.B. 601 128 
S.C. 40. 

Zttpxovenient ordered by federal gov- 
enunent 

Remaindermen were entitled to 
hold county liable for damage to 
property from removal of bridge 
and construction of tube, notwith¬ 
standing removal was by order of 


secretary of war, wheVe county failed 
to sustain burden of proving that 
compliance with order necessitated 
damage to property.—Rhoda v. Ala¬ 
meda County, 26 P.2d 691, 134 Cal. 
App. 726. 

TTnaiLthorized acts of oldcers 
Drainage district, being taxing dis¬ 
trict in invitum, was under no lia¬ 
bility to landowner for unauthorized 
acts of its officers and agents in 
extension of ditch.—Sevier Lake 
Drainage Dist. v. Kinney, 121 So. 117, 
153 Miss. 440. 

BatilicatioxL of agent’s acts 
Although dirt was taken ffom ad¬ 
joining land for use on a highway 
by a chain gang crew and its fore¬ 
man without the sanction of the 
county authorities, If they ratified 
and approved the acts of those as¬ 
suming to represent them, the county 
would be liable.—Rheberg v. Grady 
County, 109 S.E. 542, 27 Ga.App. 
578. 

m Tennessee 

(1) Prior to passage of Pub.Acts 
1931 c 57, relating to liability of 
the state, it was the rule that re¬ 
gardless of who actually took pos¬ 
session of land for highways, county 
was responsible to property owner. 
—Shelby County v. Adams, 15 Tenn. 
App. 66—^Whitlow v. Hardin County, 
13 Tenn.App. 347—Dickson County v. 
Wall, 12 Tenn. App. 600—Carroll 
County V. Matlock, 7 Tenn.App. 564. 

(2) Subsequent to that act, the 
county was still liable although it 
had nothing to do with such tak¬ 
ing and entered into no agreement 
with state highway department for 
purchase of right of way.—^Marion 
County V. Tydings, 8$ S.W.2d 565, 169 
Tenn. 282—Shelby County v. Adams, 
supra. 

(3) And where state was put into 
possession of land prior to payment 
therefor, release of county and sub¬ 
stitution of state as debtor was er¬ 
ror.—^Brown Heirs v. Cannon County, 
66 S.W.2d 735, 165 Tenn. 554—Baker 
V. Rose, 56 S.W.2d 732, 165 Tenn. 543 
—State Department of Highways and 
Public Works v. Roseborough, 68 
S.W.2d 132, 17 Tenn.App. 403. 

(4) But liability of state to land- 
owner is the primary obligation.— 
Baker v. Carson. 56 S.W.2d 734, 165 
Tenn. 551—State Department of 
Highways and Public Works v. 
Roseborough, supra. 

(5) And pendency of controversy 
between state and county as to re¬ 
spective liability at time of passage 
of act was not condition of state’s 
liability.—^Brown Heirs v. Cannon 
County, supra. Contra Shelby Coun¬ 
ty V. Adams, 16 Tenn.App. 66. 

(6) In the absence of evidence 
to the contrary it will be presumed 
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ereignty cannot be sued without its consent, the lia¬ 
bility of the state or its agencies in an action aris¬ 
ing out of the exercise of the power of eminent do¬ 
main has been denied in a number of cases.35 Nev¬ 
ertheless, the state or its agency is liable where 
consent to the suit has been given,3 6 and, although 


there is authority to the contrary,^'^ if has been held 
that the constitutional provision that private prop¬ 
erty shall not be taken for public use without just 
compensation being made therefor itself gives such 
consent.38 A contractor employed to construct a 
road may be liable for the taking of land, as well 


that county is responsible for all 
excavations and embankments made 
in constructing the highway.—Shel¬ 
by County V. Adams, supra. 

(7) County is liable to abutting 
landowner for destruction or impair¬ 
ment of owner’s right of ingress and 
egress in construction of street or 
road.—^Knox County v. Lemarr, 97 
S.W.2d 659, 20 Tenn.App. 258. 

(8) Statute maJking municipalities 
liable for damages sustained by 
landowners because of change of 
grade of highway or street must be 
liberally construed in favor of land- 
owner’s rights.—McDonald v. Scott 
County, 87 S.W.2d 1019, 169 Tenn. 
374. 

35. Me.—Starrett v. Inhabitants of 
Town of Thomaston, 137 A. 67. 126 
Me. 205. 

Mo.—Zoll V. St. Louis County, 124 S. 
W.2d 1168. 

Pa.—Westmoreland Chemical & Color 
Co. V. Public Service Commission, 
144 A. 407, 294 Pa. 451, followed 
in 144 A. 412, 293 Pa. 333, follow¬ 
ing 142 A. 867, 293 Pa. 326—Lewis- 
town-Reedsville Water Co. v. 
Hughes, 49 Dauph.Co. 18. 
W.Va.-^Trump v. State Hoad Com¬ 
mission, 182 S.E. 760, 116 W.Va. 
625—Lambert v. McDowell County 
Court, 136 S.E. 507, 103 W.Va. 37. 
OovenmieiLtal fanctloiL 
The opening, construction, and 
maintenance of public highways is 
purely a governmental function when 
done by the state directly or by 
one of its municipalities, on ques¬ 
tion of liability for damages result¬ 
ing from the opening, construction, 
and maintenance of public highways. 
—Hill-Behan Lumber Co. v. State 
Highway Commission, Mo., 148 S.W. 
2d 499. 

Showing of liability necessary 
One claiming that the common¬ 
wealth is liable for damages for 
property injured or destroyed must 
show that legislature Imposed such 
liability on the commonwealth.— 
Hughes V. Borough of Elizabeth, 17 
A.2d 914, 143 Pa.Sup6r. 254. 

Xn Arkansas 

(1) One whose property has been 
taken for a public use without pay¬ 
ment of compensation may not sue 
the state or the highway commission 
in its name for damages to property, 
but he has an unliquidated demand 
against the state for loss or damage 
to be satisfied at the state’s pleasure. 
—^Arkansas State Highway Commis¬ 
sion V- Bush, 114 SJW.2d 1061, 195 


Ark. 920—Federal Land Bank of St. 
Louis V, State Highway Commission, 
108 S.W.2d 1077. 194 Ark. 616—Ar¬ 
kansas State Highway Commission 
V. Partain, 90 S.W.2d 968, 192 Ark. 
127. 

(2) Prior to the .decision of the 
supreme court in Arkansas State 
Highway Commission v. Nelson 
Bros.. 87 S.W.2d 394, 191 Ark. 629, 
that the state highway commission, 
as an agency of the state, could not 
be sued, it was held that the com¬ 
mission was liable in a suit against 
it for damages resulting from the 
taking of property for a public use. 
—Ross V. State Highway Commis¬ 
sion, 43 S.W.2d 75, 184 Ark. 610— 
Campbell v. Arkansas State High¬ 
way Commission, 38 S.W.2d 753, 183 
Ark. 780. 

36. La.—Buvens v. Louisiana High¬ 
way Commission. 168 So. 707, 185 
La. 123. 

N.Y.—Mirro v. State, 23 N.Y.S.2d 862. 

, 260 App.Div. 525, affirming 16 N.Y. 
S.2d 819, 172 Misc. 963, and af¬ 
firmed 34 N.E.2d 378. 

N.D.—^Jacobson v. State of North 
Dakota, Department of State 
Highways, 278 N.W. 652, 68 N.t). 
259—^Mayer v. Studer & Manion 
Co., 262 N.W. 925, 66 N.D. 190. 
Okl.—Sweeney v. Dierstein, 41 P. 

2d 673, 170 Okl. 666. 

Tex.—Wilbarger County v. Hall, 
Com.App., 55 S.W.2d 797, affirming 
Hall V. Wilbarger County, Civ. 
App., 37 S,W.2d 1041—City of 
Wichita Falls v. Real Estate 
Trust, Civ.App., 135 S.W.2d 736, er¬ 
ror dismissed, judgment correct— 
State V. Hale, Civ.App., 96 S.W.2d 
135, modified on other grounds, 
Sup., 146 S.W.2d 731. 

Wash.—State ex rel. Slade v. Jones, 
45 P.2d 30, 182 Wash. 94. 

State htid Uable 

(1) For damages resulting from 
relocation of state highway, even 
though relocation was made by leg¬ 
islature and not by secretary of 
highways and governor in accord¬ 
ance with statute.—Puloka v. Com¬ 
monwealth, 185 A. 801, 323 Pa. 36. 

(2) For acts of superintendent of 
state hospital for insane, who, acting 
under authority of director of 
finance, control and budget, caused 
road to be constructed across landr 
owner’s premises, over which state 
had easement for pipe line leading 
to hospital.—^Decker v. State, 62 P.2d 
35, 186 Wash. 222. 

(3) For damages from loss of di¬ 
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rect access to street caused by grade' 
crossing elimination initiated by 
the grade crossing commission but 
completed under direction' of the 
state superintendent of public works 
with funds allocated to the state, 
under the Federal Emergency Relief 
Appropriation Act.—Solkat Realty 
Corporation v. State, 16 N.Y.S.2d 
649, 172 Misc. 981. 

(4) For damage by change of 
grade, by interference with light, air, 
and access by structure opposite 
property and by change of direction 
of traffic, notwithstanding under city 
charter recovery could not be had 
against city.—Mirro v. State, 16 N. 
Y.S.2d 819, 172 Misc. 963, affirmed 23 
N.T.S.2d 852, 260 App.Div. 525. 

(5) Where damages to landowners 
from loss of access and of ease¬ 
ments did not occur until parkway 
was constructed by state agency 
after state had acquired title to ad¬ 
joining property condemned by coun¬ 
ty.—Licht V. State, 14 N.E.2d 44, 277 
N.Y. 216, modifying 298 N.Y.S. 136, 
351 App.Div. 524, modifying 291 N. 
Y.S. 726, 161 Misc. 149, reargument 
denied 17 N.B.2d 144, 278 N.Y. 733. 

(6^ However, under statute au¬ 
thorizing commissioners’ court to 
condemn land for use of highway 
commission, and pay for it out of 
a specified fund, state is not obligat¬ 
ed to pay owner purchase price of 
land purchased.—Traders’ Compress 
Co. V. State, Tex.Civ.App., 77 S.W. 
2d 245. 

37. Mo.—Zoll V. St. Louis County, 

124 S.W.2d 1168. 

38. S.C.—Chick Springs Water Co. 

V. State Highway Department, 157 

S.E. 842, 159 S.C. 481. 

59 C.J. p 302 note 41 [b]. 

In Georgia 

(1) In absence of legislative or 
constitutional authorization direct 
and primary action against state 
highway board will not lie for un¬ 
lawful appropriation of private prop¬ 
erty for road construction.—^Ed¬ 
monds V. State Highway Board, 142 
S.E. 214, 37 Ga.App. 812. 

(2) So, under statute permitting 
county to vouch state highway board 
into court in suit arising out of 
cause of action originating on high¬ 
ways over which board has assumed 
jurisdiction as a stkte-aid road, and 
requiring board to defend suit and 
.be responsible for all damages 
awarded against county, an action 
cannot be brought directly against 
board for damages for unlawfiuLl ap- 
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as the employer,^® but he is not liable unless it is 
shown that he had ownership in, custody of, or con¬ 
trol over the structure w’hich causes the taking at 
the time the cause of action accrued,'^® and a con¬ 
tractor or agent lawfully acting in behalf of the 
principal in making a proposed public improve¬ 
ment is not personally liable if such improvement 
is made without negligence.^i 

According to the w^eight of authority, a corpora¬ 
tion occupying the streets of a city with the city’s 
consent is primarily liable for the injury caused to 
the abutting owmers, and not the city itself.^2 Nev¬ 
ertheless, a different rule is recognized in some ju¬ 
risdictions’ where it is held that the liability rests 
on the city5 as where the taking is not exclusively 
for railroad purposes.^^ 

Notwithstanding an order of the railroad commis¬ 
sion that the city assume responsibility for damag¬ 
es to adjacent property resulting from separating 
railroad and street grades, the city is not liable to 
the railroad for damages to its buildings which, in 
legal effect, constituted a condemnation by the rail¬ 
road of its own property.^5 


A constitutional provision requiring corporations 
vested with the power of eminent domain to make 
compensation for property taken applies as well to 
corporations existing at the time of its adoption as 
to those thereafter created ^6 

Corporation succeeding to right of condemning 
corporation. If a corporation, succeeding to the 
property, rights, and franchises of an older corpo¬ 
ration, enters on land appropriated by its predeces¬ 
sor and continuously uses the same to the exclusion 
of the landowner, it will be deemed to have adopt¬ 
ed the original appropriation, and it becomes liable 
to pay the compensation which has been awarded 
against the former company,^*^ and it cannot escape 
that liability by afterward abandoning the landj^s 
and the same rule applies also where the company 
appropriating the land is reorganized and forms a 
new company.^® It is otherwise, however, if the 
succeeding corporation does not succeed to the 
rights and franchises 'of the original company,5® 
as where it merely takes possession under a lease 
nor is the succeeding company liable for damages 
caused by the original corporation, but for which it 


propriation of private property for 
constructingr a road taken over un¬ 
der state-aid system, in absence of 
express provision permitting board 
to be sued in such a case, since 
county's liability is primary and 
that of board is ultimate.—Hardin 
V. State Highway Board. 196 SJS. 
40, IS5 Ga. 614, conformed to 196 S. 
E. 251. 57 Ga.App. 585—^Perkerson v. 
State Highway Board, 196 S.E. 476, 
57 Ga.App. 585, conforming to 196 
S.R 42, 185 Ga. 617, vacating 192 S. 
B. 475, 56 Ga.App. 316. 

(3) But the constitutional provi¬ 
sion that private property shall not 
be taken or damaged for public use 
without just compensation being 
first paid, has been held to author¬ 
ize a suit against the state highway 
board for unconstitutional talang of 
property by board without just com¬ 
pensation.—State Highway Board v. 
Ward, 155 S.E. 384, 42 Ga.App. 220. 

39. Ky.—Terhune v. Gorham. 8 S, 

W.2d 431, 225 Ky. 249—Black 

Mountain Corporation v. Houston, 
277 S.W. 993. 211 Ky. 621. 

20 C.J. p 1188 note 30 [a] (2). 

MeailcipaUty grading street as in- 
depatdent contractor is liable for 
damage to abutting property not¬ 
withstanding street became state-aid 
road.—Gaines v. City of Calhoun, 
155 S.E. 214. 42 Ga.App. 89. 

40. Ky.—^Black Mountain Corpora¬ 
tion V. Houston. 277 S.W. 993, 211 
Ky. 621. 

41 . UwS.—^Yearsley v. W. A. Boss 
<''^X}onst...CO., Nebw. 60 S.Ct. 413, 309 


U. S. 18, 84 L.Ed. 554, affirming W. 

A. Ross Const. Co. v. Yearsley, C. 
C.A., 103 P.2d 589, certiorari 

granted Yearsley v. W. A. Ross 
Const. Co., 60 S.Ct. 89. 308 U.S. 
538, 84 L.Bd. 464. 

Ark.—Burt v. Henderson. 238 S.W. 
626, 152 Ark. 547. 

Cal.—Marin Municipal Water Dist. 

V. , Peninsula Paving Co.. 94 P.2d 
404, 34 CaLApp.2d 647. 

N.Y.—^Bondy v. Utah Const. Co., 23 
N.Y.S.2d 125. 

Tex.—Svreek v. Hahn, Civ.App., 103 
S.W.2d 840, error dismissed—Pan¬ 
handle Const. Co. V. Shireman, 
Civ.App., 80 S.W.2d 461. 

Liability: 

Of agent of municipal corporation 
see the C.J.S. title Municipal 
Corporations § 1259. also 44 C. 
J. p 451 notes 30-33. 

To third person of contractor with 
United States generally see the 
C.J.S. title United States § 105, 
also 65 CJ. p 1360 notes 60-65. 

4211 Colo.—^Denver Union Terminal 
Ry. Co. V. Glodt. 186 P. 904, 67 
Colo. 115; Denver Union Terminal 
Ry. Co. V. Freund. 186 P. 909, 67 
Colo. 363. 

H.C.—^Powell V. Seaboard Air Line 
Ry. Co., 100 S.B. 424, 178 N.C. 243. 
Okl.—^Atchison, T. & S. P. Ry. Co. 
V. Terminal Oil Mill Co, 71 P.2d 
617, 180 Okl. 496. 

20 C.J. p 698 note 84, p 699 notes 
85-87, p 846 note 62. 

43. III.—^Boal V. City of Chicago, 
23 N.E.2d 237, 301 Ill.App. 636. 

20 C.J. p 846 note 63. 
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I ISimicipality also liable 
Ohio.—Lewis v. Douglass, 12 Ohio 
App. 386. 

20 C.J. p 699 note 89. 

44. Wis.—^Ullrich v. Kenosha Coun¬ 
ty, 261 N.W. 747, 219 Wis. 65. 

45. Wis.—Chicago, M. & St. P. Ry. 
Co. v. City of Milwaukee, 174 N.W. 
719, 170 Wis. 77. 

48. Pa.—^Patent v. Philadelphia & 
Beading R. Co., 17 Phila. 291. 

47 . Miss.—State Highway Commis¬ 
sion V. Flint, 172 So. 299, 300, 177 
Miss. 830, citing Corpus Juxls. 

20 C.J. p 846 note 65. 

Continued use after ezpixatiou of 
right 

Where the owner of land conveyed 
to a railroad an easement for years 
for a right of way, and the grantee 
railroad was succeeded by another, 
such other road was subject to the 
duty to compensate the grantor for 
its continued use of the right of 
way after expiration of the term of 
years for which the grrant was made. 
—Conlln V. Southern Pac. R. Co., 182 
P. 67, 40 CaLApp. 733. 

4 & Ind.—Lake Erie & W. R. Co. v. 
Griffin, 8 N.B. 451, 107 Ind. 464. 

49. Ind.—^Lake Brie R. Co. v. Grif¬ 
fin. 92 Ind. 487. 

50. Mass.—^Heard v. Talbot. 7 Gray 
113. 

51. Ill.—^Atchison, T. & S. F. R. Co. 
v. Lenz, 35 Ill.App. 330. 

Ky.—Louisville Southern R. Co. v. 
Cogsu*, 15 Ky.L. 444. 
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was not liable.52 Where, subsequent to the judg¬ 
ment, the property of the condemning corporation 
is sold under foreclosure, the landowner may recov¬ 
er the award from the purchasers at the sale.^s 
Where the original corporation has given a bond 
for security, the landowner is confined to his rem¬ 
edy therfeon.54 

Joint liability, A joint liability for compensation 
may rest on two or more corporations operating 
jointly,^® and this is true although one of them is 
a foreign corporation.56 So also a vendee or lessee 
and the original owner or lessor may be* jointly lia- 
ble.57 

Private roads. Under a statute authorizing the 
establishment of private roads, the person or per¬ 
sons for whose benefit they are opened must pay the 
damages awarded to the landowners,58 and no por-, 
tion thereof is chargeable to the state or county.59 | 


§ 196 

Where the statute plainly provides that the fact 
of the benefit determines who shall pay the damag¬ 
es, the petitioner for the road is not relieved from 
liability by alleging in his petition that the road is 
to be for the benefit of the public,®® or by failing to 
allege that it is to be for his own benefit;®^ nor 
can he escape liability on the ground that the notice 
required by statute to be given by the municipal 
officers, on the filing of the petition for a road, was 
defective, if he was not injured thereby.®^ 

§ 196. Persons Entitled 

Compensation must generally be paid to the person 
who owned the property or had some Interest in it at the 
time It was taken or Injured; and the damages awarded 
take the place of the land with respect to all rights and 
Interests dependent on and Incident to it. 

Compensation in general must be paid to the per¬ 
son who owned the property at the time it was tak¬ 
en or injured,®® or to one who, prior to the making 


52. Pa.—^Delaware DJv. CanaJ Co. 
V. McKeen, 52 Pa. 117. 

20 C.J. p 846 note 70. 

53. Pa.—Buffalo. N. T. & Phila. R. 
Co. V. Harvey, 107 Pa. 319. 

S.C.—Gillison v. Savannah. & 
Charleston R. Co.. 7 S.C. 173. 

54. Pa.—Pries v. Southern Pennsyl¬ 
vania R. & Mining Co., 85 Pa. 73— 
Caldwell Oil Co. v. West New York 
& Pa., R. Co.. 15 Pa.Dlst. 397. 

20 C.J. p 846 note 72. 

55. Cal.—Talbott v. Turlock Irr 
Dist., 19 P.2d 980. 217 Cal. 504. 

Miss.—^Tishomingo County v. Mc- 
Conville, 104 So. 452, 139 Miss. 589. 
20 C.J. p 847 note 73. 

Joint and several liability 
Municipal corporation and railroad 
company Jointly lowering grade of 
street were Jointly and severally 
liable, if improvement took property 
rights of abutting owners.—^Martin 
& Shaffer v. City of Martinsburg, 
134 S.B. 745, 102 W.Va. 138. 

State board and county 
Under statute requiring state 
highway board to defend suit and 
be responsible for damages awarded 
against any county whenever cause 
of action originates on highways 
over which board has .assumed Ju¬ 
risdiction, county’s liability for dam¬ 
aging or taking private property for 
state-aid roads is primary and that 
of board is ultimate, and the remedy 
against both is suit against county 
in the local courts for the whole 
damage, and county may .vouch 
board into court as provided by stat¬ 
ute. whereupon board must defend 
suit and be liable for damages re¬ 
covered against county.—Taylor v. 
Richmond County, 196 S.B. 37. 186 
Ga. 610, certified question conformed 
to 196 S.B. 303. 57 Ga.App. 586— 
Brooks County v. Elwell. Ga.App., 11 


S.E.2d 82. Contra Ham v. Heard 
County, 180 S.E. 371, 51 Ga.App. 313. 
Computation of respective liabilities 
N.T.—^In re Jay Street, Borough of 
Brooklyn. 6 N.Y.S.2d 19. 
se. Kan.—^Kansas City, & S. W. R. 
Co. V. Fisher. 36 P. 1004, 53 Kan. 
512. 

57 . Ky.^-Stickley v. Chesapeake & 
O. R. Co., 20 S.W. 261. 93 Ky. 323, 
14 Ky.L. 417. 

Ohio.—^Little Miami R. Co. v. Ham- 
bleton, 40 Ohio St. 496. 

58. Idaho.—Latah County v. Has- 
further. 88 P. 433. 12 Idaho 797. 

Tenn.—^Debusk v. Riley. 289 S.W. 

493. 154 Tenn. 381. 

50 C. J. p 394 note 96. 

59. Kan.—^Doniphan County v. Al¬ 
bright, 55 P. 495, 8 Kan.App. 238. 

ea Me.—^Femald v. Palmer. 22 A. 
467. 83 Me. 244. 

61. Me.—^Fernald v. Palmer, supra. 
612. Me.—^Fernald v. Palmer, supra. 

63. U.S.—Danforth v. U. S., Mo., 60 
S.CL 231, 308 U.S. 271, 84 L.Ed. 
240, modifying, C.C.A., 105 F.2d 
318, modifying. C.C.A, 102 P.2d ^5, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Bd. 454—City of 
Tulsa V. Southwestern Bell Tele¬ 
phone Co., C.C.A.Okl., 76 P.2d 843, 
affirming, D.C., 5 F.Supp. 822, and 
certiorari denied 55 S.Ct. 656, 295 

U. S. 744, 79 L.Ed. 1690. 

Cal.—Brick v. Cazaux, 71 P.2d 588, 
9 Cal.2d 649—^People v. Joerger, 
55 P.2d 1269, 1271, 12 Cal.App.2d 
665, quoting Corpus Juris —Towne 

V. City of Los Angeles, 41 P.2d 
363, 4 Cal.App.2d 418. 

Conn.—^Kaufman et al. v. Valente, 
162 A. 693, 115 Conn. 428. 

Mass.—^Barnes v. City of Spring- 
field. 168 N.E. 78, 268 Mass. 497. 
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certiorari denied 50 S.Ct. 246, 281 

U. S. 732, 74 L.Bd. 1148. 

Miss.—Markiewicus v. Town of 
Methuen, 16 N.B.2d 32, 300 Miss. 
560. 

Mo.—City of St. Louis v. Koch. 74 
S.W.2d 622, 335 Mo. 991. 

Mont.—Smith v. Northern Pac. Ry., 
186 P. 684, 57 Mont. 14. 

N.Y.—^Van Etten v. City of New 
York. 124 N.E. 201, 226 N.Y. 483, 
affirming In re Van Etten, 171 N. 
Y.S. 1034, 184 App-Dlv. 414—In 
re Englander’s Estate. 25 N.Y.S.2d*‘ 
885, 261 App.Div. 975,* appeal de¬ 
nied 27 N.Y.S.2d 475, appeal grant¬ 
ed—In re Nassau County, 24 N. 
Y.S.2d 639, 261 App.Div. 118—In 
re Pearl River-Nanuet Highway 
No. 9006, 291 N.Y.S. 846, 249 App. 
Div. 750—In re Public Beach in 
City of New York, 245 N.Y.S. 121, 
230 App.Div. 407, affirmed In re 
Public Beach, Borough of Brook¬ 
lyn, City of New York, 177 N.E. 
138, 256 N.Y. 556, which answered 
certified questions In re Public 
Beach in City of New York, 246 
N.Y.S. 824, 231 App.Div. 769—In 
re Triborough Bridge Approach, 
City of New York, 288 N.Y.S. 697, 

159 Misc. 617—In re Antonelli, 253 
N.T.S. 194, 142 Misc. 130—New 
York, O. & W. Ry. Co. v. Living¬ 
ston,' 198 N.Y.S. 683, 120 Misc. 146, 
affirmed 201 N.Y.S. 629, 206 App. 
Div. 589, modified on other grounds 
144 N.E. 589, 238 N.Y. 300, 34 A. 
L.R. 1078. 

PCL—Fidellty-Phlladelphia Trust Co. 

V. Kraus, 190 A. 874, 326 Pa. 581, 
110 A.L.R. 538—Briegel v. Briegel. 

160 A. 581. 307 Pa. 93—Stahl v. 
Buffalo; R. & P. Ry. Co., 106 A. 
66, 262 Pa. 493—^Petition of But¬ 
ler County Com'rs. 15 A.2d 604, 
141 Pa. Super. 697. 

Tenn.—^Federal Liand Bank of Lou- 
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isville V. Monroe County, 54 S.W. 
2d 716, 165 Tenn. 364, rehearing 
denied 57 S.W.2d 553, 165 Tenn. 
624. 

Tex.—Fort Worth & D. S. P. Ry. Co. 
V. Judd, Civ.App., 4 S.W.2d 1032, 
error dismissed. 

W.Va.—Clark v Raleigh County 
Court, 185 S.E. S55, 117 W.Va. 467. 
Wyo.—^Watts v. Lawrence, 188 P. 
84, 26 Wyo. 367, denying rehear¬ 
ing 185 P. 719, 26 Wyo. 367. 

20 C.J.'Tp 847 note 77. 

Necessity of proving title see infra 
§ 266. 

Time with reference to which com¬ 
pensation made see supra § 185. 
When taking completed see supra 
§ 135. 

Time of taking possession 

Owner of property at time actual 
possession of property is taken by 
drainage commissioners is one enti¬ 
tled to damages, regardless of own¬ 
ership at time of approval of com¬ 
missioner’s report, and regardless of 
whether injunction suit by such own¬ 
er delayed the exercise of the dis¬ 
trict's election to take the property. 
—Lambert v. Big Medicine Drainage 
Dist. No. 1, 261 S.W. 349, 217 Mo. 
App. 232. 

Alien friend 

Corporation organized under laws 
of Russia was alien friend, entitled 
to protection of Fifth Amendment 
to federal constitution, and its prop¬ 
erty is not subject to confiscation 
here merely because property of our 
citizens may be confiscated in al¬ 
ien’s country. 

U.S.—Russian Volunteer Fleet v. T7. 
S., 51 S.Ct. 229, 282 U.S. 481, 75 L. 
Ed. 473, reversing 68 Ct.Cl. 32, and 
certiorari granted 50 S.Gt. 346, 281 
U.S. 711, 74 L.Ed. 1133. 

N.T.—^Moscow Fire Ins. Co. of Mos¬ 
cow, Russia, V, Bank of New York 
& Trust Co., 294 N.T.S. 648, 161 
Mlsc. 903, affirmed 1 N.Y.S.2d 640, 
253 App.Div. 710, and 1 N.T.S.2d 
€41, 253 App.Div. 710, appeal dis¬ 
missed Moscow Fire Ins. Co. v. 
Bank of New York & Trust Co., 
16 N.E.2d 854, 278 N.Y. 709, af¬ 
firmed Moscow Fire Ins. Co, of 
Moscow, Russia v. Bank of New 
York & Trust Co., 3 N.Y.S.2d 653, 
253 App.Div. 644, affirmed Moscow 
Fire Ins. Co. v. Bank of New York 
& Trust Co., 20 N.E.rd 758. 280 N. 
Y. 286, reargument denied 21 N. 
E.2d 890, 280 N.Y. 848, certiorari 
granted U. S. v. Moscow Fire Ins. 
Co., 60 S.Ct. 129, 308 U.S. 542, 84 
L.Ed. 546. rehearing denied 60 S. 
Ct. 706, 309 U.S. 697, 84 L.Ed. 1036, 
motion denied Moscow Fire Ins, 
Co. V. Bank of New York & Trust 
Co., 24 N.B.2d 487, 281 N.Y. 818, 
affirmed U. S. v. Moscow Fire Ins. 
Co.. 60 S.Ct. 725, 309 U.S. 624, 84 
L.Ed. 986. 

Snsbaad and wife 

That property taken by city and 


recorded in name of petitioner's wife 
was purchased with petitioner’s 
money is Insufficient to entitle pe¬ 
titioner to damages, and the fact 
that the land was purchased by hus¬ 
band and wife for unified operation 
would not entitle husband to dam¬ 
age. So a claim that the husband 
control, under oral understand¬ 
ing, of entire land recorded partly 
in name of wife, was held not sus¬ 
tained.—^Barnes v. City of Spring- 
field, 168 N.B. 78. 288 Mass. 497. cer¬ 
tiorari denied 50 S.Ct. 246, 281 U.S. 
732. 74 L.Ed. 1148. 

Manicipallty 

(1) City has power to condemn 
for park purposes its land under 
water, and is entitled to compensa¬ 
tion therefor, and to have same as¬ 
sessed against property benefited.— 
In re Inwood Hill Park in Borough 
of Manhattan, City of New York, 
217 N.Y.S. 359, 217 App.Div. 587, 
reversed on other grounds 220 N.Y. 
S. 298. 219 App.Div. 478, followed in 
In re Ft. Washington Park, City 
of New York. 246 N.Y.S. 872, three 
cases, 231 App.Div. 801, affirmed 178 
N.E. 800. 257 N.Y. 574. 

(2) Compensation to municipality 
generally see supra § 130. 

County owning fee with condition¬ 
al estate in school district which 
estate was dissolved when the feder¬ 
al government condemned the prop¬ 
erty, was entitled to money paid in 
condemnation proceeding.—^Lancaster 
School Dist. V. Lancaster County, 
144 A. 901. 295 Pa. 112. 

Parent and subsidiary corporations 

The fact that certain property was 
owned by company’s subsidiary, all 
of whose stock was owned by pow¬ 
er company, would not preclude re¬ 
covery by power company of dam¬ 
ages to the property, since power 
company was damaged through de¬ 
preciation in value of its stock, but 
before power company could be per¬ 
mitted to receive award for the 
lands, subsidiary should be made a 
party so that it would be bound by 
the judgment.—^U. S. ex rel. and for 
Use of Tennessee Valley Authority 
V. Powelson, C.C~AN.C., 118 P.2d 79. 
modifying. D.C, U. S. ex rel. Ten¬ 
nessee Valley Authority v. Southern 
States Power Co., 33 F.Supp. 519. 

Stockholders and bondholders of 
corporation, whose charter had been 
forfeited, whether or not they were 
parties to or represented in proceed¬ 
ing by United States to condemn 
land of corporation, would be enti¬ 
tled to share in condemnation award 
which had been paid into registry 
of court, if legal title to land was 
in such stockholders and bondhold¬ 
ers.—^Rambo v. U. S., C.C.A.Ca.. ,117 
P.2d 792. 

Dower 

(1) A widow does not acquire hy 
virtue of her dower any greater 


rights in balance of damages award¬ 
ed her husband in condemnation 
proceedings after payment of part 
thereof to him than those possessed 
by him as owner of land condemned 
or by his estate after hfls death.— 
In re East 42nd Street, Borough of 
Brooklyn, 3 N.Y.S.2d 665, 167 Misc. 
714. 

(2) Condemnation as divesting in¬ 
choate right of dower see Dower § 
50. 

Holder of tax title 

(1) Former owner was not enti¬ 
tled to claim part of funds payable 
on condemnation of lot, where prior 
thereto execution was levied on 
judgment against her, and she in¬ 
terposed her claim of homestead, 
which was disallowed, and lot was 
ordered sold for satisfaction of judg¬ 
ment, and she did not redeem from 
state tax sale nor pay taxes for her¬ 
self or through another, the holder 
of valid tax title being entitled to 
entire fund.—^Morris v. Waldrop, 105 
So. 172, 213 Ala. 435. 

(2) Holder of tax sale certificates 
Is “owner” within law granting 
right of eminent domain to railroad 
and cannot be deprived of right to 
recover taxes paid with Interest 
thereon.—^Bhlers v. Chicago, B. & Q. 
R. Co., 225 N.W. 468, 118 Neb. 477. 

(3) Holder of tax lien or invalid 
tax deed see infra S 200. 

Hotwithstaadiiig Izregolailtles in 
condemnatloiL proceedings, owner of 
land at time of condemnation by 
city, and not party acquiring tax 
deeds more than two years after 
city took possession, was entitled to 
condemnation award.—Steele v. City 
of Topeka, 26 P.2d 447, 448, 138 Kan. 
425, quoting Corpus Juris. 

Property held, in trust 

Condemnation of land by state for 
eTection of state house annex and 
award of damages to city in trust 
for public library purposes, was held 
not unconstitutional as ' taking of 
property of heirs of persons who 
previously conveyed it to city for 
such purposes without compensa¬ 
tion.—State V. Federal Square Cor¬ 
poration, 3 A.2d 109, 89 N.H. 538. 

Water system installed by real es¬ 
tate company 

Real estate company which de¬ 
veloped subdivision retained proper¬ 
ty right in water system installed, as 
regards recovery for city's appro¬ 
priation thereof, although lots had 
been sold.—Stephens Co. v. City of 
Charlotte, 159 S.E. 414, 201 N.C. 258. 

Award for damage to buildings by 
reason of intended regulation of a 
street is payable to the owners of 
the property at the time the street 
is regulated or graded, and not when 
the city acquires title to the land.— 
In re Leist, 178 N.Y,S. 268, 189 App. 
Div. 155. 
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of the award, has taken a valid assignment thereof 
from the owner. The word “owner” in this con¬ 
nection will be held to include any person having 
an interest in the land, and who sustained loss or 
damage at the time of the taking,®® as a tenant in 
common,®® the holder of a possessory title under 
some circumstances,®"^ or the owner of the equitable 
title,®® or a title by adverse possession.®® The in¬ 
terest which entitles a person to compensation must, 
however, have a direct and actual concrete connec¬ 
tion with the specific land taken.^O 


A trespasser is not entitled to compensation,^^ 
nor is a mere licensee,unless the statute so pro¬ 
vides ;'^® but where the easement of a railroad com¬ 
pany in a street is dominant to the estate of the 
city therein, and the city orders the construction of 
a sewer in the street under the railroad tracks, it 
must compensate the railroad company for the cost 
of alterations necessitated thereby.^^ The. holder 
of an option to purchase land being condemned has 
no interest in the land which will entitle him to 
compensation,^® although there is some authority to 


GlainuuLt held not entitled to award 
N.T.—^In re Roche’s Beach, City of 
New York, 294 N.Y.S. 22, 250 App. 
Div. 239. 

eA Ark.—Johnson v. Washington 
County, 20 S.W.2d 179, 179 Ark. 
1116. 

Kan.—Steele v. City of Topeka, 26 

P. 2d 447, 448, 138 Kan. 425. quot¬ 
ing Corpas Juris. 

K.Y.—In re White Plains Road in 
City of New York, 121 N.E. 354, 
224 N.Y. 454, affirming 171 N.Y.S. 
705, 184 App.Div. 52. 

Assignment subsequent to convey¬ 
ance 

Where assignors had parted with 
all rights to condemnation award 
under conveyance made prior to 
time interlocutory judgment maJcing 
award became final, assignees of 
award money under assignment 
made subsequent to conveyance ac¬ 
quired no right to award, since as¬ 
signees by their assignment could 
take no greater right than was pos¬ 
sessed by assignors; and the fact 
that the condemnation award was 
made in names of former owners did 
not create any rights to award in 
assignees.—Towne v. City of Los 
Angeles, 41 P.2d 363, 4 Cal.App.2d 
418. 

05- Neb.—^Ehlers v. Chicago, B. & 

Q. R. Co., 225 N.W. 468, 118 Neb. 
477. 

N.J.—Colburn v. Delaware River 
Joint Toll Bridge Commission, 8 
A.2d 563, 123 N.J.Law 197, af¬ 
firming Klement v. Delaware Riv¬ 
er Joint Toll Bridge Commission 
Pennsylvania-New Jersey, 197 A. 
896, 119 N.J.Law 600, certiorari 
granted Delaware River Joint Toll 
Bridge Commission v. Colburn, 60 
S.Ct. 386, 308 U.S. 549, 84 L.Ed. 
462, reversed on other grounds 
Delaware River Joint Toll Bridge 
Commission, Pennsylvania-New 
Jersey v. Colburn, 60 S.Ct. 1039, 310 
U.S. 419. 

N.Y.—In re Water Front in Tomp- 
kinsville. Borough of Richmond, 
City of New York. 220 N.Y.S. 23, 
219 App.Div. 387. 

Pa.--Appeal of Scholl, 141 A. 44. 292 
Pa. 262. 

Tex.—^Houston North Shore Ry. Co. 


V. Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 AL.R. 1508. 

20 C.J. p 848 note 79. 

Interest In trees 

(1) Party whose ancestor had with 
acquiescence of adjoining landowner 
and for ornamental and shade pur¬ 
poses for benefit of ancestor’s land 
planted trees on property of adjoin¬ 
ing fee owner, was held entitled to 
value of such trees in condemnation 
proceeding, notwithstanding naked 
fee of land on which trees had been 
planted had not been owned by an¬ 
cestor.—^Higginson v. Philipstown- 
Highland Co., 281 N.Y.S. 106, 245 App. 
Div. 818. 

(2) Value of crops, grass, and 
trees generally see supra § 173. 
G8. Va.—^Virginia-Carolina R. Co. v. 

Booker, 39 S.E. 591, 99 Va. 633. 

20 C.J. p 848 note 80. 

Entire award to one ooteuaut 
Assessment of damages for taking 
of land as though tenant in com¬ 
mon was sole owner was proper, 
but award of entire damages to one 
tenant in' common and requirement 
that he account to cotenant for 
half of damages was error.—Barnes 
V. City of Springfield, 168 N.E. 78, 
268 Mass. 497, certiorari denied 50 
S.Ct. 246, 281 U.S. 732, 74 L.Ed. 1148. 

67. Conn.—Campbell v. City of 
New Haven, 125 A. 650, 101 Conn. 
173. 

20 C.J. p 848 note 81. 

68. Ala.—^Walker v. Herzfeld, 135 
So. 453, 223 Ala. 310.* 

20 C.J. p 849 note 82. 

Purchaser under executory contract 
of sale see infra § 202. 

69. U.S.—U. S. V. Certain Lands, 
D.C.Ky., 25 F.Supp. 52. 

D.C.—^Faulks v. Schrider, 114 P.2d 
587, 72 App-D.C. 308. 

Iowa.—Independent School Dist. of 
Marietta, Marshall County, v. Tim¬ 
mons, 175 N.W. 498, 187 Iowa 1201. 
Ky.—rLogan County v. Davenport, 
284 S.W. 98, 214 Ky. 846. 

R.I.—City of Providence v. Devine, 
192 A. 212, 58 R.I. 204. 

20 C.J. p 849 note 83. 

70b Colo.—^Deepe v. U. S., 86 P.2d 
242, 103 Colo. 294. 

71. Wash,—City of Tacoma v. Ma- 
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I son County Power Co., 209 P. 528, 
121 Wash. 257. 

20 C.J. p 849 note 85. 

Award for improvements placed 
on land by trespasser belongs to 
landowner and not to the trespasser. 
—Campbell v. City of New Haven, 
125 A. 650, 101 Conn. 173. 

7A Minn.—^State, by Atty. Gen., v. 

Riley, 293 N.W. 95. 

Pa.—Lewistown-Reedsville Water 

Co. V. Hughes, 49 Dauph.Co. 18. 

20 C.J. p 849 note 86. 

Corporation using street 

(1) Where the city has given per¬ 
mission to a private corporation to 
use its streets, either on the sur¬ 
face or below it, such permission is 
subject to the right of the munici¬ 
pality to change the grade of any 
street as public convenience may re¬ 
quire, and it Is not liable for any 
injury caused thereby to the cor¬ 
poration so using the street.—New 
York & Queens Electric Light & 
Power Co. v. City of New York, 224 
N.Y.S. 564, 221 App.Div. 544—20 C. 
J. p 698 note 81. 

(2) Public utility required to re¬ 
move lines and pipes on vacation 
of alley cannot recover expense as 
for property ’‘taken or destroyed 
for public use.”—^Northern Indiana 
Gas & Electric Co. v. Merchants’ 
Improvement Ass’n, 160 N.E. 50, 87 
Ind.App. 74. 

(3) Gas company, whose under¬ 
ground pipes were caused to sag 
and break by contractor’s tunnel¬ 
ing under streets for construction of 
sewer for city, could not recover.— 
Louisville Gas & Electric Co. v. 
Commissioners of Sewerage of Lou¬ 
isville, 33 S.W.2d 344, 236 Ky. 376. 

73. Mass.—^Boston, Cape Code & 
New York Ship Canal Co. v. Hen- 
Shaw, 118 N.E. 276, 229 Mass. 185. 

20 C.J. p 849 note 87. 

74. Md.—^Baltimore v. Cowen, 41 A. 
900, 88 Md. 447, 71 Am.S.R. 433. 

Expenses as element of compensation 
generally see supra § 164. 

75. Cal.—Bast Bay Municipal Utili¬ 
ty Dist. V. KiefCer, 278 P. 476, 99 
Cal.App. 240, rehearing denied 279 
P. 178, 99 CaLApp. 240. 

Mass.—Cornell-Andrews Smelting 
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lie effect that, if such option is exercised after the 
:ondemnation, the holder thereof is entitled to claim 
lie damages awarded, less the purchase money pay¬ 
able to the owner.*^® 

The owner of property abutting on a street is the 
only one who has the right to claim damages for the 
closing of the street owners of nonabUtting 
property cannot recover damages therefor.'^^ The 
mere fact that the condemner has joined as party 
defendant a person without title or interest does not 
require him to pay substantial compensation to such 
personJ^ 

Payment to receiver or trustee. Where the lands 
of a judgment debtor are condemned the award is 
properly' paid to the receiver of his property ap¬ 
pointed in supplementary proceedings.^® Payment 
is properly made to trustees winding up the affairs 
of a corporation which originally owned the con¬ 
demned land.®^ 


Compensation to state. Where the statute re¬ 
quires a corporation condemning land to make com¬ 
pensation to all persons, the state has the same right 
to compensation as an individual, although it is not 
specifically mentioned in.the statute,®^ but the leg¬ 
islature may grant the public lands of a state to a 
company incorporated for the construction of a 
work of public improvement without providing for 
compensation.®^ 

Azmrd substituted for land. Where land is taken 
for a public use, the damages awarded take the 
place of the land with respect to all rights and in¬ 
terests dependent on and incident to it,®^ and the 
owners of the property condemned have the same 
interest in the fund as they had in the land tak¬ 
en.® 5 

§ 197. -Apportionment 

Where there are several owners, the compensation 
should be apportioned among them according to their re¬ 
spective interests. 


Co. V. Boston & P. R. Corp., 95 N. 

E. 887. 209 Mass. 298. 

N.T.—Taggarts Paper Co. v. State. 

176 N.Y.S. 97. 187 App.Div. 843. 

lessee witli option 

(1) Option to purchase gives lessee 
no Interest entitling him to award 
in condemnation proceedings.—^In re 
Water Front on Upper New York 
Bay. in Borough of Richmond, City 
of New York, 157 N.E. 911. 246 N. 
Y. 1. modifying In re Lands on 
Upper New York Bay In City of 
New York, 213 N.Y.S. 486. 215 App. 
Div. 204, and 214 N.Y.S. 234, 215 
App.Div. 438. appeals dismissed In 
re Staten Island Proceeding, City of 
New York, 154 N.E. 589, 243 N.Y. 
522. Reargument denied In re Water 
Front on Upper New York Bay in 
Borough of Richmond, City of New 
York, 169 N.B. 646, 246 N.Y. 549, and 
certiorari denied Greater New York 
Dock & Warehouse Co. v. Stapleton 
Dock & Warehouse Corporation, 48 
S.CL 320, 276 U.S. 626. 72 L.Ed. 738. 

(2) Where lease containing option 
to purchase provided that lease 
should terminate if premises were 
taken by eminent domain, option also 
terminated when they were so taken. 
—In re Water Front on Upper New 
York Bay, in Borough of Richmond, 
City of New York, supra. 

(3) However, it has been held that 
a lessee, having option to purchase, 
was entitled to condemnation award 
for value of option as "owner” of 
"real property” as defined by stat¬ 
ute.—^In re Water Front in Tomp- 
kinsville. Borough of Richmond, City 
of New York, 220 N.Y.S. 23, 219 App. 
Div. 387. 

▼alneless optUm 

Qne .bolding an option on con¬ 
densed land was not entitled to an 


award of damages where at the time 
of the issuance of summons the 
property was worth less than the 
selling price fixed by the option 
agreement.—^Los Angeles County 
Flood Control Dist. v. Andrews, 205 
I*. 1085, 52 CaLApp. 788. 

7a Pa.—Appeal of Phcenixville, Val¬ 
ley Forge & Strafford Electric Ry. 
Co., 70 PaSuper. 391—Hilliard v. 
Northampton County, 27 North.Co. 
134. 

77. Ky,—^York v. Chesapeake & O. 
Ry. Co., 41 S.W.2d 668, 240 Ky. 
114. 

78. Ky.—^Davis v. City of Paducah, 
281 S.W. 168, 213 Ky. 407. 

78. Miss.—Mississippi State High¬ 
way Commission v. West, 179 So. 
279, 181 Miss. 206. 

8a N.Y.—Van Loan v. New York, 
94 N.Y.S. 221, 105 App.Div. 572, 
affirming 92 N.Y.S. 734, 45 Misc. 
482. 

81. Tenn.—McMinn County v. In- 
gleside Farms, 10 Tenn.App. 91. 

82. Mass.—Commonwealth v. Bos¬ 
ton & Maine R. Co., 3 Cush. 25. 

20 C.J. p 850 note 91. 

Interest in highways 
Although abutting owners were 
awarded compensation for their in¬ 
terests in beds of streets, alleys, and 
roads condemned by United States, 
proper governmental authority of 
state was entitled to at least nom¬ 
inal consideration for Interest in 
highways taken.—^U. S. v. Prince 
William County, D.C.Va., 9 F.Supp. 
219, affirmed, C.C.A., Prince Wil¬ 
liam County V. U. S., 79 P.2d 

1007, certiorari denied 56 S.Ct 590, 
297 U.S. 714, 80 L.Ed. 1000. 

83. N.J.—Stevens v. Paterson & 


Newark R. Co., 34 N.J.Law 532, 3 
Am.R. 269. 

20 C.J. p 850 note 02. 

Compensation to state for submerged 
or tide lands generally see supra § 
107. 

84. U.S.—^Rambo v. U. S., C.C.A.Ga., 
117 F 2d 792. 

Ill.—Yellow Cab Co. v. Howard, 243 
IlLApp.- 263. 

N.Y.—^In' re Eleventh Avenue, 81 N. 
Y. 436—In re 43d Avenue, Bor¬ 
ough of Queens, City of New York, 
10 N.Y.S.2d 351, 256 App.Div. 982, 
reargument denied 12 N.Y.S.2d 366, 
256 App.Div. 1100, affirmed 24 N.E. 
2d 841, 282 N.Y. 42—CyJlene Cor¬ 
poration V. Eisen, 287 N.Y.S. 445, 
247 App.Div. 360, reversed on other 
grounds 4 N.E.2d 431, 272 N.Y. 526 
—In re Widening of Boscobel Ave., 
City of New York. 276 N.Y.S. 1. 
242 App.Div. 392, appeal dismissed 
In re Widening of Boscobel Ave., 
Borough of Bronx, City of New 
York. 195 N.E. 173, 266 N.Y. 503 
—^In re Levy’s Estate, 8 N.Y.S.2d 
858, 169 Misc. 786—^In re Graef, 7 
N.Y.S.2d 8^2, 169 Misc. 869— 

Hendry v. Title Guarantee & Trust 
Co., 300 N.Y.S. 741, 166 Misc. 349, 
modified on other grounds 8 N.Y.S. 
2d 164, 255 App.Div. 497, affirmed 
21 N.E.2d 616, 280 N.Y. 740. 

Ohio.—Cullen & Vaughn Co. v. Ben¬ 
der Co., 170 N.E. 633, 122 Ohio St 
82, 68 A.L.R. 1332. 

Payment into court see infra § 205. 

85. U.S.—City of St. Louis v. Dyer, 

C. C.A.MO., 56 F.2d 842, affirming 

D. C., U. S. V. Scott, 56 P.2d 839. 
Mo.—State ex rel. Scott v. Trimble, 

272 S.W. 66, 308 Mo. 123, Quashing 
record State ex rel. and to Use 
of Clinkscales v. Scott, 261 S.W. 
680, 216 Mo.App. Il4i. 
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Where there are several owners having separate 
interests in the property taken or damaged, the com¬ 
pensation should be apportioned among them accord¬ 
ing to their respective interests.^® As a general rule 
the award is made in gross, and thereafter appor¬ 
tioned among the various parties according to their 
interests.®*^ Persons having interests in the prop¬ 
erty taken may agree as to the proportions in which 
the compensation shall be distributed among them.®® 
The proper apportionment of the fund awarded 
concerns only the claimants, and the condemning 


§« 

party has no interest in such apportionment.®® 

§ 198. -Lessor and Lessee 

Lessees, Including subtenants, and assignees of leas* 
are generally entitled to compensation for Injuries ' 
their leasehold interests, and the lessor, for injuries to h 
reversion; but a lessee of a lease void as against pubi 
policy Is not entitled to compensation. 

Where leased property is taken or injured, tl 
compensation should be apportioned between tl 
lessor and lessee according to their respective ii 
terests,®® the lessor being entitled to compensatic 
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86. U.S.—U. S. V. Benedict, C.C.A. 
N.T., 280 F. 76, affirming, D.C., 
Benedict v. U. S.. 270 P. ?67. ''n-i 
affirmed 43 S.Ct. 357, 261 U.S. 294, 
67 KEd. 662. 

Ala.—City of Birmingham v. Hud¬ 
son, 132 So. 1, 222 Ala. 332. 

Mich.—In re Widening Woodward 
Ave., 251 N.W. 379, 265 Mich. 87. 
Mo.—City of St. Louis v. Rossi, 64 
S.W.2d 600, 605, 333 Mo. 1092, cit¬ 
ing Corpus Juris. 

N.Y.—In re Eleventh Ave., 81 N.T. 
436—In re Public Beach, City of 
New York, Borough of Queens, 17 
N.Y.S.2d 2. 258 App.Div. 455—In re 
Levy’s Estate, 8 N.Y.S.2d 868, 169 
Misc. 785—City of Oneida v. 

Drake, 232 N.Y.S. 248, 133 Misc. 
382. 

Pa.—^Appeal of Harris, 186 A. 92, 
323 Pa. 124. 

Tex.—^Walsworth v. San Antonio & 
A. P. Ry. Co., Civ.App., 10 S.W. 
2d 194—^Arnold v. Fort Worth & D. 
S. P. Ry. Co., Civ.App., 8 S.W.2d 
298. 

20 C.J. p 850 note 93. 

Apportionment between lessor and 
lessee see infzia § 198. 

Conflicting claims see infra § 205. 

Apportioxuneut between purchaser 
for years and reversioner 
N.Y.—^Whitney v. Considine Invest¬ 
ing Co„ 178 N.Y.S. 68. 

XlJLdlvided interest 

Petitioner could recover damages 
only for land taken of which he 
was deprived, not for undivided half 
of land not owned by him.—Barnes 
v. City of Springfield, 168 N.E. 78, 
268 Mass. 497, certiorari denied 50 S. 
Ct. 246, 281 U.S. 732, 74 L.Ed. 1148. 

87. D.C.—Carlock v. U. S., 63 F.2d 
926, 60 APP.D.C. 314. 

Mass.—^Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Ed. 1148. 

Minn.—State v. Anderson, 223 N.W. 
923, 176 Minn. 526—Peterson v. 
City of Minneapolis, 221 N.W. 14, 
175 Minn. 300. 

Mo.—State ex rel. McCaskill v. Hall, 
28 S.W.2d 80, 84, 69 A.L.R. 1256. 
N.Y.—In re Allen St. and First 
Ave., Borough of Manhattan, City 
of New York, 176 N.E. 377* 256 


I N.Y. 236, affirming In re City of 
New York Widening of Allen St., 
243 N.Y.S.- 922. 229 App.Div. 851. 
Tex.—City of Waco v. Messer, Civ. 
App., 49 S.W.2d 822, modified on 
other grounds 78 S.W.2d 169, 124 
Tex. 417. 

20 C.J. p 850 note 94. 

Separate assessment by Jury or com¬ 
missioners see infra § 279. 
Agreement of parties 

Lump-sum award for improve¬ 
ments taken under condemnation 
proceedings was held warranted by 
agreement wherein interests of dif¬ 
ferent parties in improvements were 
assigned to and waived in favor of 
one person.—^In re Condemnation of 
Land for Spring Valley Park, Mo. 
App., 57 SW.2d 752. 

88. N.Y.—In re Allen St. and First 
Ave., Borough of Manhattan, City 
of New York, 176 N.E. 377, 266 N. 
Y. 236, affirming In re City of New 
York Widening of Allen St., 243 
N.Y.S. 922, 229 App.Div. 851. 

20 C.J. p 850 note 95. 

89. Mass,—^Herman v. City of New 
Bedford, 146 N.E. 41, 250 Mass. 
471. 

Tex.—Fort Worth & D. S. P. Ry. Co. 
V. Judd, Civ.App.; 4 S.W.2d 1032, 
error dismissed. 

20 C.J. p 860 note 96. 

90. Mo.—City of St. Louis v. Ros¬ 
si, 64 S.W.2d 600, 605, 333 Mo. 
1092, citing Ck>xpu 0 Juris. 

Ohio.-^ity of Cincinnati v. Smythe, 
11 N.B.2d 274, 67 Ohio App. 70— 
State V. Lampman, 31 Ohio N.P., 
N.S., 267. 

20 C.J. p 851 note 97. 

Constxuotiou of lease 

(1) It is not within supreme 
court’s province to rewrite contract 
by construing lease, providing for 
reduction of rent in proportion to 
portion of premises condemned by 
city.—Pierson v. H. R. Leonard Fur¬ 
niture Co., 256 N.W. 529, 268 Mich. 
507, 98 A.L.R. 244. 

(2) In condemnation proceedings of 
premises leased under a lease con¬ 
taining a provision that the tenant 
should construct certain buildings on 
the parcels and that, in event of 
taking for public use, landlord 
should reimburse tenant, tenant was 
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not entitled to assert its claim to 
part of condemnation award, sin< 
the lease did not grant to the tei 
ant any equitable lien or assignmei 
of any part of the award; but coui 
erred in directing payment of awai 
to the landlord, notwithstandi« 
lease contained a provision that 
was subject to the lease to the lam 
lord from the city of another parce 
and city had canceled that lease.—] 
re Additional Approach to Tribe 
ough Bridge, 12 N.Y.S.2d 884, 2i 
App.Div. 267. 

(3) Where lease makes no prov 
Sion for condemnation of premise 
the law gives tenant an award fc 
his leasehold interest, and any pr< 
vision in derogation of tenant’s rigl 
to such award should be clear an 
unambiguous. A typewritten prov 
Sion in printed lease providing ths 
upon condemnation any award fc 
fee should belong solely to landlor 
and any award for “leasehold intei 
est” to tenant was not inconslster 
with printed statement providln 
that upon condemnation lease shoul 
be void at landlord’s option and ex 
titled tenant to an award for rigl 
to possession of property for ten 
of lease, especially in view of pr< 
vision that landlord might terminal 
lease on notice and payment of sta 
ed sum.—U. S. v. Four Parcels < 
Land in City of New York, D.C.N.-S 
20 F.Supp. 306. 

(4) Lease provision for terminatio 
on vesting of title to land in coz 
demnation proceedings evidence 
agreement between landlord and ter 
ant that tenant should receive n 
compensation for his leasehold intei 
est, precluding tenant’s recover 
thereof from condemnor.—In re Tr 
borough Bridge, City of New Yor: 
293 N.Y.S. 223, 249 App.Div. 57 
affirmed In re Acquiring Title I 
City of New York to Certain Lane 
as a Site for Triborough Bridg 
10 N.E.2d 661, 274 N.Y. 581. 

Equitable result sought 

Equity court, to which issues e 
to division of compensation, aware 
ed for condemnation of portion c 
leased premises by city, betwee 
lessors and lessee are submitte< 
seeks equitable result based on ev 
dence. Accordingly, lessee was hel 
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for injuries to his reversion,®^ and the lessee for ( injuries to his leasehold interests,®® unless he takes 


equitably entitled only to income 
from amount of compensation award¬ 
ed, less cost of rehabilitation and 
present value of lessor's loss of 
rental, while lessors were held en¬ 
titled to payment of present value of 
their loss of rentals from amount of 
compensation awarded, after im¬ 
pounding’ amount required for re¬ 
habilitation, and balance of award, 
subject to payment of interest, to be 
credited annually on rent, and pay¬ 
ment of any excess to lessees, and 
were chargeable with payment to 
lessees of interest on lessors' share 
of compensation awarded at same 
rate as though moneys were invested 
in highest grade securities.—^Pierson 
v. H. R. Leonard Furniture Co., 256 
N.W. 529, 268 Mich. 507, 98 A.L.R. 
244. 

91- Mich.—^In re Gratiot Ave., City 
of Detroit, 293 N.W. 755, 294 Mich. 
569—^Pierson v. H. R. Leonard 
Furniture Co.. 256 N.W. 529, 268 
Mich. 507, 98 A.L.R. 244. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 108 S.W.2d 1070, 233 
Mo.App. 804. 

.Mont.—State v. Northern Pac. Ry. 

Co., 295 P. 257, 88 Mont. 529. 

N.T.—Spencer v. State. 201 N.Y.S. 
261, 206 App.Div. 376—In re Sev¬ 
enth Ave. and Varick St. in City of 
New York, 188 N.Y.S. 197, 196 App. 
IHv. 451—Spencer v. State, 185 N. 
Y.S. 775, 194 App.Div. 79, reversing 
180 N.Y.S. 625, 110 Misc. 543—In 
re Certain Lands on North Shore 
of Harlem River in City of New 
York, 217 N.Y.S. . 544, 127 Misc. 
710. 

Tex.—^Fort Worth & D. S. P. Ry. Co'. 
V. Judd. Civ.App., 4 S.W.2d 1032, 
error dismissed. 

20 C.J. p 851 note 98. 

Froteotion of equitable interest 
Where vendor sold land, reserving 
to itself title to the building, and 
at the same time took back from 
purchasers a ninety-nine-year lease 
at an annual rental, and 'a pslrt of 
the land \yas taken by the city, and 
the purchasers sought to have the 
condemnation fund sequestered to 
guarantee payment of rents, an ar¬ 
gument that the defendant vendor 
and lessee was possessed of financial 
ability to pay rent was without par¬ 
ticular merit, where .the lease had 
eighty-seven years yet to run; and, 
while plaintiffs had no property right 
in such fund, they might require its 
use in such a manner as to protect 
their lien for rents. They have an 
equitable interest in the award, to 
the end that the building proposed 
by defendant, with a sufficient earn¬ 
ing value, shall be erected, it being 
defendant's duty to preserve plain¬ 
tiffs' rent lien, and that the chan¬ 
cellor had jurisdiction to require 
such Improvements to be made.— 


Aldrich v. R. J. Ederer Co., 134 N.E. 
726. 302 Ill. 391. reversing 220 Ill. 
App. 333. 

99 . U.S.—A. W. Duckett & Co. v. 
U. S., 45 S.Ct. 38, 266 U.S. 149, 69 
L.Bd. 216, reversing 58 Ct.Cl. 234, 
403—^P. L. Andrews Corporation v. 
U. S., 86 Ct.Cl. 282—Clark v. U. 
S., 67 Ct.Cl. 337. 

Ala.—Thompson v. City of Mobile, 
199 So. 862, 240 Ala. 523. 

Cal.—People v. Ganahl Lumber Co., 
75 P.2d 1067, 10 Cal.2d 5ai—City of 
Los Angeles v. Hughes, 262 P. 737, 
202 Cal. 731—City of Pasadena v. 
Porter, 257 P. 526,-201 Cal. 381, 
53 A.L.R. 679. 

Mich.—^In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues, 273 N.W. 798, 280 Mich. 
539—^Pierson v. H. R. Leonard Fur¬ 
niture Co.. 256 N.W. 529, 268 Mich. 
507, 98 AL.R 244. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 108 S.W.2d 1070, 233 
Mo.App. 804. 

Neb.—Gledhill v. State, 243 N.W. 909, 
123 Neb. 726, 

N.H.—^F. W. Woolworth Co. v. City 
of Berlin, 130 A. 741, 82 N.H. 
153. 

N.J.—Lehigh Valley R. Co. v. Metro¬ 
politan Lumber Co., 148 A. 568, 8 
N.J.Misc. 55. 

N.Y.—Chiarella v. State, 300 N.Y.S. 
281, 252 App.Div. 368, affirming, 
Ct.Cl., 294 N.Y.S. 243, 162 Misc. 
232—In re Seventh Ave. and Var¬ 
ick St in City of New York, 188 
N.Y.S. 197, 196 App.Di.v. 451— 

West 158th Street Garage Corpora¬ 
tion V. State, 6 N.Y.S.2d 462, 168 
Misc, 822, reversed on other 
ground 10 N.Y.S.2d 990, 256 App. 
Div. 401, reargument denied 12 N. 
Y.S.2d 759, 257 App.Div. 875. 

Pa.—Buettner v. City of Washing¬ 
ton, 9 PaZDlst. & Co. 225, 75 Pittsb. 
Leg.J. 573, 19 Mun.L.R. 86, 6 

Wash. Co. 153. 

Tenn.—Mason v. City of Nashville, 
291 S.W. 1074, 155 Tenn. 256. 

Tex.—Fort Worth & D. S. P. Ry. 
Co. V. Judd, Civ.App., 4 S.W.2d 
1032, error dismissed—Dallas 

County V. Hart Bros., Civ.App., 271 
S.W. 408, reversed on other 
grounds Hart Bros. v. Dallas 
County, Com.App., 279 S.W. 1111. 
20 C.J. p 852 note 99. 

Compensation for: 

Crops see supra § 173. ' 

Improvements and fixtures see su¬ 
pra § 175. 

Measure of damage see supra § 143. 
Release by lessor as affecting lessee 
see infra § 207. 

Xioase terminable at lessor’s option 

(1) That leases were terminable at 
lessor's option on thirty days' no¬ 
tice did not destroy tenant’s right 
to compensation.—State v. Northern, 


Pac. Ry. Co., 295 P. 257, 88 Mont. 
529. 

(2) Right of owner of two parcels 
of water front property which had 
twenty-five year lease on intervening 
parcel belonging to city to have con¬ 
junctive use of all property as water 
front property has compensable value 
in condemnation proceeding, notwith¬ 
standing city’s power of cancellation 
reserved in lease.—In re Triborough 
Bridge Approach, City of New York, 
288 N.Y.S. 697, 169 Misc. 617. 

Money paid into eonrt 

Lessor could not recover con¬ 
demnation award to lessee for lease¬ 
hold deposited with clerk of court 
pursuant to interlocutory decree 
which had become final on ground 
that lessee had abandoned leased 
premises, where it was not alleged 
that award was excessive or that it 
had been modified or set aside, and 
trial court properly released award 
to lessee after suit by lessor to de¬ 
clare trust on aws^rd was dismissed. 
—Chase v. Skepner, 25 P.2d 471, 134 
Cal.App. 453. 

Offer to assign lease 

Offer of one lessee to cancel his 
interest in twenty-five-year lease 
‘*at any time” on payment of specified 
sum was required to be accepted 
within reasonable time by other 
lessee, and offer was revoked by 
failure to accept until ten years had 
passed and after part of property 
was condemned, and hence offeree- 
lessee was not solely entitled to 
condemnation award to lessees joint¬ 
ly.—Throop V. McGregor, 34 P.2d 
187, 139 Cal.App. 451. 

Provision preventing assignment 

Tenant was entitled to award in 
condemnation proceeding, notwith¬ 
standing lease provision preventing 
assignment, sale, or transfer of 
lease without landlord’s consent.— 
Wrenn v. Smith, 41 P.2d 972, 59 App. 
D.C. 349. 

Termination, by operation of stat- 
nte, of tenancy by condemnation of 
land does not deprive tenant from 
recovering value of his lease out of 
award.—City of Newark v. Cook, 133 
A. 875, 99 N.J.Eq. 527, affirmed 135 
A. 915, 100 N.J.Eq. 581 and 135 A. 
916 (two cases), 100 N.J.Eq. 582, cer¬ 
tiorari denied McBuen v. City of 
Newark, 47 S.Ct. 768, 274 U.S. 757, 71 
L.Ed. 1337. 

lessee of part of bnUding 

Tenant occupying building or only 
part thereof is “lessee” of property; 
and under statute extending remedy 
for damages to building caused by 
change in grade to lessee of part of 
building, lessee of ground floor of 
building for term of twenty-one 
years in reliance on existing grade 
may recover damages from city 
caused by changing grade.—103 Park 
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his lease while the proceedings for condemnation 
are pending,^ 3 although the fact that a lease was 
made after the passage of the ordinance directing 
a public improvement will not preclude recovery by 
the lessee.®^ The fact that the tenant has sublet 
the premises and that his subtenants are in posses¬ 
sion will not bar his right to compensation,^ 5 al¬ 
though the sublease was made after the commence¬ 
ment of the proceedings.^® 

Where an abutting owner takes a renewal lease 
made after, but in pursuance of a lease given be¬ 
fore, the construction of a public improvement, the 
two terms will be treated as the outcome of one 
continuous lease commencing before the improve¬ 
ment was made, so as to give the lessee a right of 
action for damages.® 7 If a lease is extended after 
condemnation proceedings are brought but before 
municipal consent to the proceedings is obtained, the 
lessee is entitled to compensation for the term as 
extended.®® Where, pending condemnation proceed¬ 
ings, the lessee sells his interest to the lessor, the 
owner of the fee, the jury are not thereafter re¬ 


quired to value the separate interests;®® and where 
the lessor conveys the premises to the lessee pend¬ 
ing the proceedings, and after the injury occurs, 
the lessor, and not the lessee, is entitled to the dam¬ 
ages. ^ 

Subtenants^ and assignees of the lessee® are en¬ 
titled to compensation for their interests; and the 
fact that a lease was not assignable without the 
lessor’s consent will not affect the assignee’s rights, 
since the condemnor cannot question the validity of 
the assignment.^ However, a tenant by sufferance® 
or from month to month® has no such interest as' 
entitles him to compensation; and this is true as to 
a tenant at will,^ although there is authority to the 
contrary.® Thus, while a lessee for years with a 
covenant for renewal has such an interest as will 
entitle him to compensation,® a renewal of the lease 
or a holding over does not give any new right to 
compensation in the absence of a covenant in the 
lease for renewal,^® and lessees who remain in pos¬ 
session after expiration of the term, but to whom 
no renewal lease is granted, are not entitled to com- 
pensation.il Although it has been held that a les- 


Ave. Co. V. Exchange Buffet Corpo¬ 
ration, 152 N.E. 117, 242 N.Y. 366, 
reversing 210 N.Y.S. 897. 214 App. 
Div. 785, and remittitur amended 154 
N.E. 597, 243 N.Y. 541, error dis¬ 
missed 47 S.Ct. 658, 274 U.S. 722, 71 
L.Ed. 1326. 

93. Ill.—M. B. Siegel v. City of 
Chicago, 155 N.E. 857, 325 Ill. 88, 
certiorari denied 48 S.Ct. 37, 275 
U.S. 542, 72 L.Ed. 416. 

20 C.J. p 852 note 1. ' 

Knowledge of pending improvement 
Lessee could not recover for de¬ 
struction of leasehold interest 
through improvement consisting of 
two-level street, where having 
knowledge of pending improvement 
before entering lease.—M. B. Siegel 
v. City of Chicago, supra. 

94. Pa.—Herron v. City of Pitts¬ 
burgh, 127 A. 64, 281 Pa. 401—Jus¬ 
tice v. Philadelphia, 32 A. 592, 169 
Pa. 503. 

Renewal after order for construction 

Lessee renewing lease after order 
was made for construction of public 
improvement near leased premises 
was not precluded from recovering 
consequential damage to lease caused 
by construction of such improve¬ 
ment.—Chicago, R. I. & P. Ry. Co. v. 
Larwood, 61 P.2d 508, 511, 175 Okl. 
96, citing Corpus Juris. 

95. N.Y.—^Kearney v. Metropolitan 
El. R. Co., 29 N.E. 70, 129 N.Y. 76, 
affirming 13 N.Y.S. 608, 59 N.Y. 
Super. 563. 

96. Pa.—^Witman v. Reading, 43 A. 
140, 191 Pa. 134. 

97. N.Y,—Crimmins v. Metropolitan 

29 C.J.S.-70 


El. R. Co., 33 N.Y.S. 984, 87 Hun 
187. 

20 C.J. p 853 note 5. 

98 . Pa.—Shipley v. Pittsburg, C. 
& W. R. Co., 65 A. 1094, 216 Pa. 
512—James McMillin Printing Co. 
V. Pittsburg, C. & W. R. Co., 65 
A. 1091, 216 Pa. 504. 

99. Ill.—Chicago & N. W. R. Co. v. 
Chicago Mechanic’s Inst., 87 N.E. 
933, 239 Ill. 197. 

JMo.—City of St. Louis v. Rossi, 64 

S.W.2d 600, 333 Mo. 1092. 

1. N.Y,—In re Newtown Creek 
Bridge, 112 N.Y.S. 531, 128 App. 
Div. 150, affirmed 88 N.E. 1126, 
195 N.Y. 527. 

Conveyance pending proceedings 
generally see infra § 202. 

2. Pa—In re Plot of Ground for 
Municipal Purposes, 8 PaDist. & 
Co. 739. 

20 C.J. p 853 note 9. 

3. Wis.—Putney Bros. Co. v. Mil¬ 
waukee Light, Heat & Traction 
Co., 114 N.W. 309, 134 Wis. 379. 

4. Wis.—Putney Bros. Co. v. Mil¬ 
waukee Light, Heat & Traction 
Co., supra. 

5. N.Y.—^Patten v. New York Bl. R. 
Co., 3 Abb.N.Cas. 306. 

Pa.—Shaaber v. Reading, 24 A. 692, 
150 Pa. 402. 

20 C.J. p 853 note 12. 

Award to former leaseholder 

One leasing property from owner 
after condemnation, but before con¬ 
demned strip was taken, acquired 
no interest In award to former lease¬ 
holder.—^Harris v. Thompson, 16 P. 
2d 996. 217 CaL 80. 
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6. Pa.—^In re Evergreen St, 1 
Dauph.Co. 68. 

20 C.J. p 853 note 13. 

7. U.S.—U. S. V. Inlots, C.C.Ohio, 
26 P.Cas.No.15,441. 

Mass.—Hanna v. Inhabitants of 
Hampden County, 145 N.E. 258, 
250 Mass. 107. 

Contra Sheehan v. Pall River, 73 N. 

E. 544, 187 Mass. 356. 

Mo.—Tate v. State Highway Com¬ 
mission, 49 S.W.2d 282, 226 Me. 
App. 1216. 

Pa.—Petition of Gianfrancesco, 35 
Pa.Dist. & Co. 526. 

Ibessee held not tenant at will 
when condemnation proceedings 
were commenced.—City of Tulsa v* 
Richmond, 253 P. 279. 123 Okl. 255. 

8. Mich.—In re Gratiot Ave., City 
of Detroit. 293 N.W. 755, 294 Mich. 
569. 

9. Pa.—^North Pennsylvania R. Co. 
v. Davis, 26 Pa. 238. 

Privilege of renewal 
As regards right to damages in 
condemnation proceeding, lease for 
five years with privilege of renew¬ 
als, amounting in all to twenty-five 
years, constituted lease for twenty- 
five years.—In re Triborough Bridge 
Approach, City of New York, 288 N. 
Y.S. 697, 159 Misc. 617. 

10. N.Y.—Witmark v. New York Bl. 
R. Co., 44 N.E. 78, 149 N.Y. 398, 
affirming 27 N.Y.S. 777, 76 Hun 
302. 

20 C.J. p 853 note 17. 

11. Ohio.—City of Cincinnati v, 
Schmidt, 14 Ohio App. 426. 

20 C.J. p 853 note 18. 
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see in possession at the time summons was issued 
in the condemnation proceeding cannot recover 
where permitted to remain unmolested to the end 
of his term,12 there is authority to the effect that 
the expiration of the lease before possession taken 
does not bar one who was lessee at the time of the 
institution of the proceedings from receiving his 
part of the compensation,!^ but expiration of the 
lease before the institution of the proceedings bars 
the right of recovery.i^ Where the lease provides 
that a taking of the premises by the public authori¬ 
ties shall, at the option of either party, terminate 
the lease, the term expires when such taking oc¬ 
curs,* and no unexpired leasehold for which the les¬ 
see can claim compensation remains but a pro¬ 
vision for terminating the lease in case the build¬ 
ings become untenantable on account of fire, tor¬ 
nado, or other cause does not preclude lessee from 
sharing in the award in condemnation proceed¬ 
ings.!® 

A lessee of land which is subject to recurring in¬ 


juries from overflows and damages to crops occa¬ 
sioned by lawful and permanent causes existing 
when he leased the land is a volunteer, taking it sub¬ 
ject to such damages and with no right of action to 
recover therefor.!*^ 

The landlord is not entitled to compensation for 
damages to property of the tenant,!® and if the les- 
.see's interest only is injured the lessor is entitled to 
no part of the compensation.!® 

Notwithstanding an agreement that the tenant 
should receive nothing from an award for his lease¬ 
hold interest, he retains the right to compensation 
for his interest in annexations to real property 
which he might otherwise have removed at the end 
of the lease.2® If one assessment of damages is 
made,- and that is in favor of the lessor, the lessee' 
may recover from the lessor his proportionate share 
of the damages, after deducting his pro rata share 
of the expenses,®! unless he is barred by his own 
acts.®® The condemnor, by paying the lessor the 


Pzivileg'e of renewal 

Lessee '‘with the privilege of re¬ 
newal,” after giving notice of desire 
to renew, did not have such estate 
as entitled him to sue county for 
damages for taking of land for 
streets, formal renewal or extension 
being necessary.—Hanna v. Inhab¬ 
itants of Hampden County, 145 N. 
E. 258. 250 Mass. 10?. 

12. HI.—Schreiber v. Chicago & E. 

R. Co., 3 N.E. 427, 115 Ill. 340. 
Ohio.—City of Cincinnati v. Schmidt, 

14 Ohio App. 426. 

However, where different sums 
were awarded to landlord and tenant 
and the court ordered that within 
six months from that date, and on 
full payment of the award the city 
was authorized to take possession, 
the fact that the lease expired be¬ 
fore possession taken was held not 
to defeat lessee's right to the award 
in his favor.—Cleveland v. Cuya¬ 
hoga Agricultural Soc., 41 Ohio St. 
600. 

CommaiLdeered property 

The lessees of business property 
commandeered for naval purposes 
are not entitled to any part of the 
award made by the government for 
the property, where they are al¬ 
lowed to retain possession under 
and until the expiration of their 
leases, after which time the proper¬ 
ty was taken over by the govern¬ 
ment.—^Zimmerli v. Waldorf Res¬ 
taurant Co., 210 F. 801, 122 Wash. 
383. 

Xn CaUfoxnla 

(1). Hotwithsfanding the statutory 
rule that damages are to be assessed 
as of the date of the issuance of the 
summons, there is authority sup¬ 


porting the rule of the text.—^Los 
Angeles County Flood Control Dist. 
V. Andrews, 205 P. 1085, 52 CaLApp. 
788. 

(2) But there is also authority 
holding the lessee entitled to com¬ 
pensation.—City of Los Angeles v. 
Blondeau, 15 P.2d 554, 127 CaLApp. 
139. 

la. Mass.—^Edmands v. Boston, 108 
Mass. 535. 

14. Wis.—Putney Bros. Co. v. Mil¬ 
waukee Light, Heat & Traction 
Co., 114 N.W. 809, 134 Wis. 379. 

CkuictilatioiL 

In condemnation proceeding, les¬ 
see of city property under lease 
whereunder city reserved right to 
cancel lease was not entitled to 
award for value of unexpired term 
of leasehold where lease was can¬ 
celed by city prior to Institution of 
condemnation proceeding.—In re 
Triborough Bridge Approach, City of 
New York, 288 N.T.S. 697, 169 Misc. 
617. 

Nominal damages and costs 
Where sublease had been termin¬ 
ated in accordance with terms there¬ 
of prior to institution of proceeding 
to condemn land for highway pur¬ 
poses, but the sublessees were made 
parties to condemnation proceeding, 
the sublessees were entitled to re¬ 
cover at most only nominal damages 
and costs.—^Mississippi State High¬ 
way Commission v. West, 179 So. 
279, 181 Miss. 206. 

15. Minn,—^In re Widening Third 
St. in City of St Paul, 228 N.W. 
162, 178 Minn. 562. 

20 C.J. p 852 note 99 [fl. 

Sublease 

Provision for termination of sub- 
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lease on condemnation of premises 
is not surplusage, and city taking 
property could take advantage of 
such sublease. Alleged error in 
finding that principal tenant of 
premises condemned made and was 
paid claim on basis of full lease 
was held not available to subtenant. 
—^Appeal of b<^holl, 141 A. 44, 292 
Pa. 262—In re Plot of Ground for 
Municipal Purposes, 8 Pa.Dist. & Co. 
739. 

16. Minn.—Siggelkow v. Arnold, 245 
N.W. 629, 187 Minn. 395. 

17 . Ill.—Illinois Cent. R. Co. v. Fer¬ 
rell, 108 IlLApp. 650. 

18 . Mo.—City of Springfield v. El¬ 
lis, App., 97 S.W.2d 154. 

S.C.—^Board of Com'rs of Fairfield 
County V. Richardson, 114 S.E. 
632, 122 S.C. 58. 

19 . Minn.—Carli v. Union Depot 
Street R. & Transfer Co., 20 N.W. 
89, 32 Minn. 101. 

N.T.—^Fargo v. Browning, 61 N.T.S. 

301, 45 App.Div. 507. 

20 C.J. p 853 note 23. 
ao, N.Y.—In re Allen St. and First 
Ave., Borough of Manhattan, City 
of‘New York, 176 N.E. 377, 256 
N.T. 236, affirming In re City of 
New York Widening of Allen St., 
243 N.T.S. 922, 229 App.Div. 851. 
Property or rights for which com¬ 
pensation must be made in gen¬ 
eral see supra § 104. 

Value of Improvements and fixtures 
as element of damages see supra 
§ 176. 

21. Ill.—^Yellow Cab Co. v. Howard, 
243 IlLApp. 263. 

20 C.J. p 853 note 24. 

22. Mass.—^Uhland Club v. Schup- 
bach, 47 N.E. 113, 168 Mass. 430. 
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full value of the premises, including the value of the 
leasehold, cannot deprive the lessee of his compen¬ 
sation or remit him to an action therefor against 
the lessor.23 Conveyance by the landlord to the 
city of the entire property after refusal of an award 
for part of it passes only the interest of the les¬ 
sor, and does not extinguish the interest of the les¬ 
see, 24 and the city is required to purchase or con¬ 
demn the lessee's interest before interfering with 
his possession.25 A provision in a lease for pay¬ 
ment of the proceeds of condemned land to the les¬ 
see does not entitle the latter to the proceeds of a 
judgment condemning land excepted by the lease 
from the premises demised.^® 

If a lease is invalid as against public policy, the 
lessee has no claim for compensation,27 but part 
performance of a lease void under the statute of 
frauds confers equitable rights on the lessee, enti¬ 
tling him to have his interest taken into consider- 
ation.23 

§ 199- -Life Tenant and Remainderman 

Compensation must be made to life tenant and re- 


§ 200 

mainderman according to the damage suffered by their 
respective interests. 

Where a life estate is vested in one’and the fee in 
another, compensation must be made to bo.!h in pro¬ 
portion to the damage suffered by their respective 
interests the tenant for life being entitled to 
compensation for injury to his interest2<> without 
the intervention of the trustee for the fee in re¬ 
mainder,3^ and the reversioner or remainderman to 
the extent to which the value of the remainder or 
reversion has been depreciated.^^ If the compen¬ 
sation is only for the injury to the life estate, the 
remainderman is not entitled to any part of it.23 
Payment of* the compensation to the life tenant is 
ineffectual to vest in the condemnor the interests 
of the remaindermen.34 

§ 200. -Lienholders Generally 

The court may allow the award to be paid into court, 
In which case the fund is a substitute for the land taken 
and the holders of liens existing on the property at the 
time it is taken may have their liens satisfied out of 
8uch fund. 

As a general rule the holder of a judgment lien®^ 
or a tax lien33 on land taken for public use has no 
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N.T.—^Polllon V. Gerry, 71 N.B. 262. 
17D N.Y. 14, reversed 82 N.T.S. 
1112, 84 App.Div. 640. 

20 CJ. p 853 note 25. 

23. XJ.S.—^A. W. Duckett & Co. V. 
U. S., 45 S.Ct. 88, 266 U.S. 149, 69 
L.Ed. 216, reversing 68 CtCl. 234, 
403. 

20 C.J. p 853 note 26. 

However, a contrary view was 
taken where, under the act of Oct. 
6, 1917, a landing place and right 
of way .appertaining to a rented 
farm were taken by the govern¬ 
ment.—Clark V. U. S., 59 Ct.Cl. 940, 
reversed on confession of error 47 
S.Ct. 244, 273 U.S. 774. 

24. N.J.—Follansbee v. Jersey City, 
128 A. 233, 97 N.J.Eq. 489. 

2B- N.J.—^Follansbee v. Jersey City, 
supra. 

26. Cal.—^Inman v. Schecher, 260 P. 
605, 86 CaLApp. 193. 

27. Ky.—Calor Oil & Gas Co. v. 
Pranzell, 109 S.W. 328, 128 Hy. 
715, 33 Ky.L. 98.. 36 L.R.A..N.S., 
456. 

20 C.J. p 854 note 27. 

28. 111.—Chicago & N. W. R. Co. v. 
miler, 84 N.E. 683, 233 Ill. 508. 

20 C.J. p 854 note 28. 

29. U.S.—Stubbs V. S., D.C.N. 
C., 21 F.Supp. 1007, 1010, citing 
Corpus Jnrls. 

20 C.J. p 854 note 29. 

Xnlerest on, sad expenses of obtain¬ 
ing award 

Where testatrix* realty was appro¬ 
priated by the state and an award 


and interest thereon from date of 
appropriation was made, interest ac¬ 
cumulating after date of appropria¬ 
tion was the property of life bene¬ 
ficiary of entire estate and repre¬ 
sented income, rents, and profits of 
realty, and award represented cor¬ 
pus of fund which was formerly 
realty; and, equitably, expenses of 
obtaining award should be borne 
proportionately by principal and in¬ 
terest.—In re Smith’s Will, 11 N.Y. 
S.2d 945, 170 Misc. 556. 

30. U.S.—Stubbs V. U. S., D.C.N.C., 
21 F.Supp. 1007, 1010, citing Cor- 
pxLS Jnxis. 

20 C.J. p 854 note 80. 

Notice of title 

Where life tenant and her chil¬ 
dren, contingent remaindermen un¬ 
der recorded deed, were in posses¬ 
sion when railroad entered and took 
possession of strip for right of way, 
the railroad company and its gran¬ 
tees had notice of title of life ten¬ 
ant and remaindermen.—Callison v. 
Wabash Ry. Co., 276 S.W. 965, 219 
Mo.App. 271. 

Assignee of life tenant 

N.J.—Brisbane v. Sullivan. 154 A. 

, 746, 108 N.J.Eq. 805. 

31. N.Y.—^Knapp v. New York El. 
R. Co., 24 N.Y.S. 324, 4 Misc. 408. 

20 C.J. p 854 note 31. 

32. U.S.—Stubbs v. U. S., D.C.N.C.. 
21 F.Supp. 1007, 1010, citing Cor¬ 
pus Juris. 

20 C.J. p 854 note 32. 
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Release by life tenant as affecting 
remainderman see infra § 207. 
Contingent remaindermaii is enti¬ 
tled to compensation for the value 
of his contingent interest. 

Mo.—Callison v. Wabash Ry. Co., 275 
S.W. 966, 219 Mo.App. 271. 

S.C.—Charleston, etc., R. Co. v. Rey¬ 
nolds, 48 S.E. 476, 69 S.C. 481. 

20 C.J. p 854 note 32 [b]. 

Owner of fee or reversionary in¬ 
terest should have a separate valua¬ 
tion of his interest where land taker 
has some special value to him, an<: 
otherwise the law will not take no¬ 
tice of separate value of fee and oi 
user where there Is no substantial 
difference in their values, and, if 
4n such case, at time fixed for val¬ 
uation the reversion has not occur¬ 
red, the reversionary interest has nc 
compensable value in a condemna¬ 
tion proceeding.—Romero v. Depart¬ 
ment of Public Works, Cal., 109 P 
2d 662. 

33. S.C.—^Trimmier v. Darden, 39 S 
E. 373, 61 S.C. 220. 

20 C.J. p 855 note 33. 

34. III.—^Bartlow v. Chicago, etc., R 
Co., 90 N.E. 721; 243 Ill. 332, 

20 C.J. p 855 note 34. 

35. Han.—Williams v. Hutchinson 
etc., R. Co., 63 P. 480, 62 Kan. 412 
84 Am.S.R. 408. 

20 C.J. p 855 note 36.' 

36. Wash.—Gasaway v. Seattle, 10( 
P. 991, 52 Wash. 444, 21 L.R.A.,N 
S.. 68. 

Mortgage liens see infra $ 201. 



§ 200 

such interest therein as entitles him to be made a 
party to the condemnation proceedings, or to recov¬ 
er compensation from the condemnor. It is well 
settled, however, that where there are liens on the 
land taken or injured, the court may allow the con¬ 
demnor to pay the award into court for the benefit 
of the owner and the lienholders, although the lien- 
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holders were not made parties to the condemnation 
proceedings.®'^ The award in such case is a substi¬ 
tute for the land taken, and the lienholder may have 
his lien satisfied out of the fund awarded and paid 
into court.®® This protection extends to judgment 
liens®® and to tax liens ;40 and, where only a por¬ 
tion of the property subject to the lien is taken, the 
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37. U.S.—Cobo V. U. S., C.C.A.Mich., 
94 F.2d 351—Drake v. City of St. 
Paul. C.C.A.Minn.. 65 F.2d 119, 121 
quoting €k>xpiiB Juiis, and revers¬ 
ing, D.C., U. S. V. Certain Lands 
in City of St. Paul. 3 F.Supp. 574 
—^U. S. V. Certain Land in City of 
St. Louis, D.C.MO.. 29 F.Supp. 92. 
20 C.J. p 855 note 38. 

Pi^yment of award into court gen¬ 
erally see infra § 205. 
ApportloBment between, owner and 
condemnor 

(1) Under the New Jersey statute 
providing for apportionment of cur¬ 
rent taxes between vendor and 
vendee, it was held that taxes due to 
a municipality should be apportioned 
between the condemnor and the 
owner.—^Hutsen Estates v. Hudson 
County, 131 A. 637, 102 N.J.Law 265. 

<2) But a subsequent case held 
the statutory provision inapplicable 
to condemned lands.—Empress Mfg. 
Co. V. City of Newark, 160 A. 388, 
109 N.J.Law 131. 

38- U.S.—^U. S. V. Certain Land in 
City of St. Louis, D.C.Mo., 29 F. 
Supp. 92—^Drake v. City of St. 
Paul, C.C.A.Minn., 65 F.2d 119, 
121, quoting Corpus Juris, and re¬ 
versing, D.C., U. S. V. Certain 
Lands in City of St Paul, 3 F. 
Supp. 574. 

N.Y.—^In re Houghton and Olmstead 
Avenues in City of New York, 193 
N.B. 539, 266 N.Y. 26, reversing 
In re Houghton Ave. in City of 
New York, 267 N.Y.S, 884, 239 App. 
Div. 480, and reargument denied 
In re Houghton and Olmstead Ave¬ 
nues in Borough of Bronx, City 
of New York, 195 N.E. 174, 266 N. 
Y. 605. • 

Pa.—^Briegel v. Briegel, 160 A 581, 
307 Pa. 93. 

20 C.J. p 855 note 39 
Purpose of statute substituting 
award for compensation and dam¬ 
ages for the property condemned was 
to transfer the title to the acquired 
land to the condemnor free of liens 
and to transfer the liens with full 
force and effect to the fund paid in¬ 
to court.—^Manufacturers Trust Co. 
V. Hoanoke Water Works Co., 1 S. 
B.2d 318, 172 Va. 242. 

Teudox’s lieu 

(1) Where land on which there is 
a vendor’s lien is turned into money 
by condemnation proceedings, the 
seller may have his lien attach to 
the fund arising therefrom.—^Dye v. 


Schick. 129 N.E. 242, 74 Ind.App. 
459. 

(2) Right of vendor or purchaser 
to award generally see infra § 202. 
39. U.S.—^U. S. V. 168.8 Acres of 
Land, Scotland County, D.C.N.C., 
35 F.Supp. 724. 

20 C.J. p 855 note 40. 

40l U.S.—Coggeshall v. U. S., C.C.A 
S.C., 95 P.2d 986—^U. S. v. Certain 
Lands Located in Town of Hemp¬ 
stead, Nassau County, D.C.N.Y., 31 
F.Supp. 513. 

Or.—State v. Fitzgerald, 58 P.2d 508, 
164 Or. 182. 

20 C.J. p 855 note 41. 

Time fox directing payment 
The court in directing payment of 
trxes on city land acquired by Unit¬ 
ed States in condemnation proceed¬ 
ings was not required to do so only 
at time when order wis entered giv¬ 
ing United States possession and 
disbursing original deposit, but was 
authorized thereafter to direct pay¬ 
ment. Thus, although final judg¬ 
ment had been entered at June term 
In proceeding to condemn land, court 
at succeeding term was authorized 
to direct payment of claim for city 
taxes on land from funds deposited 
in registry of court by United States, 
where such funds were still under 
its control. Any delay of city in 
failing to seek payment of city tax¬ 
es on land condemned by United 
States until term of court following 
that at which final judgment in 
condemnation proceeding had been 
entered was that of agents of city, 
and would not be imputed to it so as 
to preclude it from collecting taxes 
to which it was entitled.—Cobo v. 
U. S., C.C.AMich., 94 F.2d 361. 
Apportionment 

In equity proceeding for distribu¬ 
tion of funds deposited in registry 
of court by United States govern¬ 
ment in land condemnation proceed¬ 
ing, court would dirfect payment to 
city of only that part of annual tax 
levy which had become a lien on 
the land, which represented taxes 
for that part of the year during 
which the property was privately 
owned. Thus, where United States 
government condemned land and 
paid value into court June 16, 1939, 
and obtained order directing occu¬ 
pants to vacate within sixty days, 
in cases where the right of posses¬ 
sion and use was extended beyond 
August 16, distribution would be 
made to the city from money paid 

1108 


into registry of court for local and 
state taxes, upon a pro rata basis 
for that part of the year during 
which the property remained in the 
use of private owners prior to at¬ 
tornment to the government, after 
deducting the sixty days allowed for 
surrendering possession, but where 
possession was surrendered or at¬ 
tornment made before August 16, 
distribution to city would be for 
that part of the year ending on and 
including June 16, without allow¬ 
ance of penalties or interest Cal¬ 
culation of interest and penalties 
on delinquent taxes would be made 
as of August 31, so as to avoid pos¬ 
sible hardship to taxpayers in pay- 
txi\j interest and penalties after Aug¬ 
ust.— ^U. S. V. Certain Land in City 
of St. Louis, D.C.MO., 29 F.Supp. 92. 

Assignee of tax lien 

(1) Assignee of tax lien executed 
originally to city when no bid was 
received at tax sale was entitled to 
payment of lien from award made in 
condemnation proceedings for taking 
part of parcel covered by tax lien; 
and foreclosure of lien for taxes ac¬ 
cruing upon remainder of plot after 
part thereof had been condemned 
did not preclude assignee of lien 
for taxes accruing on entire prop¬ 
erty before condemnation from col¬ 
lecting its lien from award, though 
assignee was made party in foreclo¬ 
sure proceedings.—In re Houghton 
and Olmstead Avenues in City of 
New York, 193 N.E. 539, 266 N.Y. 26, 
reversing In re Houghton Ave. in 
City of New York, 267 N.Y.S. 884, 
239 App.Div. 480, and reargument 
denied In re Houghton and Olm¬ 
stead Avenues in Borough of Bronx, 
City of New York, 195 N.E. 174, 
266 N.Y. 505. 

(2) One purchasing transfers of 
tax liens against properties from 
city after latter closed streets, on 
which properties abutted, and 
awards of daihages caused thereby 
were made, was entitled to resort 
to such awards for .satisfaction of 
deficiencies on foreclosure sales of 
liens before confirmation of awards. 
—In re Walton Ave., New York City, 
278 N.Y.S. 204, 244 App.Div. 125, af¬ 
firmed In re Opening of Walton 
Ave. from East One Hundred and 
Sixty-Seventh St. to Tremont Ave. 
in Borough of Bronx, City of New 
York, 200 N.B. 296. 270 N.Y. 613. 

Fxiox liens 

An agreement of prior lienors en- 
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lienor is entitled to satisfy the entire amount of his 
lien from the award.-^i However, the rule applies 
only to lienholders or creditors of the interest tak- 
•en or affected, and to liens existing at the time 
the property is taken.43 The owner of land on 
which taxes are a lien, but which are not delin¬ 
quent at the time title passes to the condemnor, is 
not bound to remove such lien,44 and, while a city 
condemning land is entitled to deduct the amount 
of a street improvement lien against the property 
under a statute providing that the condemnor of 
property encumbered by a mortgage or other lien 
may deduct from the judgment the amount of such 
lien,45 the statute does not authorize him to recov¬ 
er such indebtedness from a landowner after paying 
the judgment in full without retaining the amount 
of the indebtedness.4® 


§ 200 

A municipality liable to pay an award to landown¬ 
ers is entitled to deduct therefrom sums due it for 
taxes which are liens on the land,47 but taxes which 
are not liens upon the land at the time it is taken 
cannot be enforced against the award.48 The claim 
against the fund in court, under an assessment for 
taxation, cannot be maintained on any ground which 
would be insufficient in a direct proceeding to sup¬ 
port a sale of the property or uphold a tax title ,*49 
such claim cannot be maintained where the descrip¬ 
tion of the land on the assessment rolls is insuffi¬ 
cient to enable a person to locate the land.®® The 
amount due for taxes is to be deducted from the 
award to the owner of the fee and not from that 
made to the owner of an easement.®^ However, 
although there is authority to the contrary,®^ it has 
been held that the holder of an invalid tax deed is 


titled to entire condemnation award 
to pay attorneys* fees could not be 
questioned by federal government 
having a lien for income taxes 
against damage parcel which was 
subordinate.—In re Astoria Boule¬ 
vard. 13 N.T.S.2d 433, 171 Misc. 1018. 
OondemiLor not liable 
Where United States in proceed¬ 
ing to condemn city land had paid 
amount of compensation awarded in¬ 
to registry of court, equity required 
that claim of city for taxes on land 
be paid out of that deposit and not 
by United States.—Cobo v. U. S., C. 
C.A.Mich., 94 P,2d 351. 

41- N.Y.—In re Houghton and 01m- 
stead Avenues in City of New 
York, 193 N.E. 539, 266 N.Y. 36, 
reversing In re Houghton Ave. in 
City of New York, 267 N.Y.S. 884, 
239 App.Div. 480, and reargument 
denied In re Houghton and Olm- 
stead Avenues in Borough of 
Bronx, City of New York, 195 N. 
E. 174, 26$ N.Y. 505—In re Sny¬ 
der, 290 N.Y.S. 668, 248 App.Div. 
475. 

Idortgage lien see infra § 201. 

42. U.S.—Drake v. City of St. Paul, 

C. C.A.Minn., 65 F.2d 119, 121, quot¬ 
ing Corpus Juris, and reversing, 

D. C., U. S. V. Certain Lands in City 
of St. Paul, 3 F.Supp. 574—City of 
St. Louis V. Dyer, C.C.A.Mo., 56 P. 
2d 842, 844, quoting Corpus Juris, 
and affirming, D.C., U. S. v. Scott, 
56 F.2d 839. 

20 C.J. p 855 note 42. 

43. U.S.—U. S. V. Certain Lands Lo¬ 
cated in Town of Hempstead, Nas¬ 
sau County, D.C.N.Y., 31 F.Supp. 
513—U. S. V. Certain Land in City 
of St. Louis, D.C.MO., 29 F.Supp. 
92—In re Torchia, Pa., 188 P. 207, 
1X0 C.C.A. 248. 

Ill.—Hooper v. Finlay, 162 N.E. 202, 
331 Ill. 132. 


N.Y.—^Application of Konopny, 18 N. 

Y.S.2d 345. 173 Misc. 352. 

20 C.J. p 855 note 43. 

Condemnation as divesting Inchoate 

right of dower see Dower § 50. 

j^iens attaching after filing of peti¬ 
tion 

(1) It has been held that taxes 
which became a lien after the filing 
of the petition in condemnation pro¬ 
ceeding and before entry of. judg¬ 
ment in such proceeding should be 
deducted and paid by county treas¬ 
urer out of balance of award re¬ 
maining in his possession, where 
owner was not deprived of title, 
possession, enjoyment or rents, is¬ 
sues or profits of the land until 
judgment.—City of Chicago v. Mc- 
Causland, 32 N.E.2d 336, 308 Ill.App. 
538, transferred, see 27 N.E.2d 824, 
374 III. 34—People ex rel. Carofiglio 
v. Gill, 9 N.B.2d 581, 291 Ill.App. 
143. 

(2) But, on the other hand, it has 
been held that tax liens attaching to 
land after the filing of a petition to 
condemn the land cannot be deducted 
from the amount of the award.—City 
of Chicago v. McDonough, 273 Ill. 
App. 392, transferred, see 184 N.E. 
322, 351 Ill. 200. 

Special benefit assessments 

(1) Special benefit assessments not 
reduced to Judgment are not liens 
and hence not collectable from fund 
paid into court for properly owners’ 
benefit under judgment in condemna¬ 
tion proceedings by United States.— 
City of St. Louis v. Dyer, C.C.A.MO., 
56 F.2d 842, 844, quoting Corpus Ju- 
xlS| and affirming, D.C., U. S. v. 
Scott, 66 F.2d 839, 840, citing Corpus 
Juris. 

(2) City which, at date of filing 
commissioners* award in govern¬ 
ment's condemnation proceeding, had 
merely awarded improvement con¬ 
tract and published list of assess¬ 
ments was not entitled to equitable 
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lien on condemnation award for as¬ 
sessment covering property con¬ 
demned, where state district court, 
after filing of award, confirmed as¬ 
sessments but supreme court subse¬ 
quently ordered reassessment; and 
it could not be presumed that com¬ 
missioners filing condemnation 
award included therein amount of 
assessments for street improvements, 
where objections to assessments were 
then pending, nor will the court pre¬ 
sume that the same amount would 
be reassessed.—Drake v. City of St. 
Paul, C.C.A.Minn., 65 P.2d 119, 121, 
quoting Corpus Juris, and reversing. 
D.C., U. S. v. Certain Lands in City 
of St. Paul, Minn., 3 F.Supp. 574. 

44. Cal.—^Marin Municipal Water 
Dist. V. North Coast Water Co., 
180 P. 620, 40 CaLApp. 260. 

45. Cal.—City of Los Angeles v. Su¬ 
perior Court in and for Los An¬ 
geles County, 39 P.2d 401, 2 Cal.2d 
138. 

46. Cal.—Marin Municipal Water 
Dist. V. North Coast Water Co., 
180 P. 620, 40 CaLApp. 260. 

47. Mo.—Jasper Land & Improve¬ 
ment Co. V. Kansas City, 239 S.W. 
864, 293 Mo. 674. 

20 C.J. p 866 note 46. 

48. N.J.—Empress Mfg. Co. v. City 
of Newark, 160 A. 388, 109 N.J. 
Law 131. 

Wash.—Bethany Presbyterian Church 
V. City of Seattle, 282 P. 922, 154 
Wash. 629. 

20 C.J. p 856 note 47. 

43. N.Y.—In re New York Cent., 
etc. It. Co., 90 N.Y. 342, 15 N.Y. 
Wkly.Dlg. 492, modifying 27 Hun 
398, 15 N.Y.Wkly.Dig. 137. 

50. N.Y.—In re New York Cent., 
etc., R. Co., supra. 

51. N.Y.—Baker v. New York, 52 
N.Y.S. 633, 31 App.Div. 112. 

50. U.S.—U. S. V. Klink, D.C.Wyo., 3 
F.Supp. 208. 
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not entitled to reimbursement out of the award.®^ 
Where a tax lien existed against the property at 
the time it was taken, but the lienholder was not 
made a party to the condemnation proceedings and 
the holder of the fee obtained the entire award, the 
lienholder does not lose his rights in the property;®^ 
but he must first exhaust that part of the land un¬ 
condemned before he can enforce his lien against 
the portion condemned.55 
The claim of the landowner for damages is para¬ 
mount to that of a mortgage 'creditor of the con¬ 
demnor.®® 

A judgment creditor of the former owner of the 
land, although perfecting his lien, is not entitled to 
funds payable in condemnation proceedings where 
he failed to pay taxes in default or redeem the land 
after tax sale and such failure continued until after 
expiration of the time for redemption.®^ 

A state highway board cannot deny redress for 


injury done to one who holds a valid lien against 
property acquired by the board for road purposes, 
when by incorporating the property into a state high¬ 
way the board puts the property beyond the reach 
of process based on such lien.®® 

§ 201. - Mortgagor and Mortgagee 

Although the decisions are in conflict on the ques¬ 
tion, generally the mortgagee is entitled to compensation 
from the condemnor to the extent of his interest, and 
has in equity a lien on the award to that extent. 

The courts are not agreed as to the proper dis¬ 
posal of the compensation when mortgaged proper¬ 
ty is taken or injured under the power of eminent 
domain,®® and local statutes must be consulted to 
appraise the decisions.®® 

In many cases it is held that the mortgagee is an 
owner or person interested in the property and, as 
such, entitled to compensation from the condemning 
party to the extent of his interest,®^ and the same 


Ala-—^Dictum in Morris v. Waldrop, 
105 So. 172. 213 Ala. 435. 

53. Ill.—City of Chicago v. Collin. 
134 N.E. 751, 302 Ill. 270. 

20 C.J. p 856 note 51. 

Holder of tax title as “owner** en¬ 
titled to recover see supra § 196. 

54. Neb.—State v. Missouri Paa R. 
Co., 105 N.W. 983, 76 Neb. 4. 

20 CJ. p 856 note 52. 

55. Utah.—Oregon Short Line R. Co. 
V. Hallock, 126 P. 394, 41 Utah 378. 

20 C.J. p 856 note 53. 

56. U.S.—^Mercantile Trust Co. v. 
Pittsburgh & W. R. Co., C.C.Pa., 29 
P. 732. 

Ill.—^Epling V. Dickson, 48 N.E. 1001, 
170 Ill. 329, reversing 61 Ill.App. 
78. 

57. Ala.—^Morris v. Waldrop, 105 So. 
172, 213 Ala. 435. 

58. Ga.—State Highway Board of 
Georgia v. City of Baxley, 9 S.B. 
2d 266, 190 Ga., 292. 

59. U.S.—Duke Power Co. v. Rut¬ 
land, C.C.A.S.C., 60 F.2d 194, 196, 
citing Corpus Jtuds. 

Mich.—In re Widening Woodward 
Ave., 251 N.W. 379, 380. 266 Mich. 
87. citing Corpus Juris. 

20 C.J. p 856 note 55, p 857 notes 
56-59. 

60. Mich.—^In re Widening Wood¬ 
ward Ave., 251 N.W. 379, 265 Mich. 
87. 

61. Conn.—^Palo v. Rogers, 165 A. 
803, 116 Conn. 601—^Kaufman et al. 
V. Valente, 162 A. 693, 115 Conn. 
428. 

Fla.—Seaboard All-Florida Ry. v. 
Leavitt, 141 So. 886, 889. 105 Fla. 
600, citing Corpus JtLxts. 

Mich.—In re Dillman, 267 N.W. 623, 
625, 276 Mich. 252, citing Corpus 
JnxU. 


Mo.—Guaranty Savings & Loan Ass*n 
V. City of Springfield. 139 SW.2d 
955, affirming, App., 113 S.W.2d 147 
—^Morgan v. Willman, 1 S.W.2d 
193, 198, 318 Mo. 151, 58 A.L.R. 
1518, citing Corpus Jttris—Cass- 
ville School Dist. v. McArtot, App., 
286 S.W. 729. 

Neb.—^Northwestern Mut. Life Ins. 
Co. V. Nordhues. 261 N.W. 687, 121 
Neb. 379. 

N.Y.—^Merrlman v. City of New York, 
125 N.E. 600. 227 N.Y. 279, re¬ 
versing 171 N.Y.S, 1093, 185 App. 
Div. 888—In re Lorraine Avenue. 
Borough of Richmond. City of New 
York. 7 N.Y.S.2d 813, 255 App.Div. 
881. reargument denied 10 N.Y.S.2d 
213, 256 App.Div. 828, appeal de¬ 
nied—In re Interborough Parkway 
from Brooklyn Borough Line to 
Cypress Hills Street in Borough 
of Queens, City of New York, 7 N. 
Y.S.2d 346, 265 App.Dlv. 211, re¬ 
argument denied In re Interbor¬ 
ough Parkway, Borough of Queens, 
City of New York, 8 N.Y..S.2d 998, 
255 App.Div. 974—In re 43d Ave. 
Borough of Queens, City of New 
York, 271 N.Y.S. 763, 241 App.Div. 
889, reargument denied 273 N.Y.S. 
384, 242 App.Div. 661. 

Ohio.—State Ave. Loan & Building 
Co. v. Spiegel, 3 N.R2d 412, 131 
Ohio St. 488. 

Okl.—Morse v. Board of Com*rs of 
Marshall County, 38 P.2d 945, 950, 
169 Okl. 600, quoting Corpus Jtu 
xis. 

Or.—Grigsby v. Miller, 25 P.2d 908. 

144 Or. 651, citing Corpus Ju¬ 
ris. 

20 C.J. p 856 note 55. 

Impairmeut of security 
Although not given statutory no¬ 
tice, mortgagee is entitled to compen¬ 
sation only for impairment of se¬ 

, 1110 


curity caused by condemnation of 
mortgaged property.—Seaboard All- 
Florida Ry. V. Leavitt, 141 So. 886, 
105 Fla. 600. 

Bights as bstween mortgagees 

(1) The holder of first mortgage 
against premises condemned was en¬ 
titled to the entire condemnation 
award and interest to be applied in 
part payment of first mortgage, the 
balance unpaid on which exceeded 
amount of award.—Application of 
Brooklyn Trust Co., 12 N.Y.S.2d 718, 
257 App.Div. 188, reargument denied 
14 N.Y.S.2d 158, 257 App.Div. 977. 
appeal denied Oelbaum v. Brooklyn 
Trust Co., 22 N.B.2d 767, 281 N.Y. 
885. 

(2) Where first mortgagee has no 
enforceable claim to award in con¬ 
demnation proceedings against mort¬ 
gaged land, second mortgagee is en¬ 
titled to have award applied to his 
obligation.—^In re Bowery Sav. Bank, 
284 N.Y.S. 232, 158 Misc. 180. 

(3) Releases of the Hens of three 
mortgages on mortgaged premises, 
taken by city for public beach, to 
enable owner to obtain an award, 
were not effective to discharge lien 
of mortgages as to any subsequent 
additional award, but were effective 
to preclude third mortgagee who had 
assigned his interest in original 
award to owner from complaining of 
disposition o^ original award by 
owner. Where owners of all mort¬ 
gages released liens of their mort¬ 
gages to enable owner to secure 
award, owner of first and second 
mortgages who was assignee of own¬ 
er to whom third mortgagee as¬ 
signed his interest in original award, 
was entitled to priority in the pay¬ 
ment of an additional award, for loss 
of riparian rights and for foreshore 
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rule applies to an assignee or grantee of the mort¬ 
gage but, there are authorities holding that, in 
the absence of a statute providing for compensation 
to the mortgagee,®^ the mortgagor may recover the 
full amount of the compensation without regard to 
the mortgagee, the latter having his remedy against 
the mortgagor,®^ although this would seem, in some 
instances at least, to depend on the question wheth¬ 
er the mortgagor or the mortgagee is in posses- 


sion,®5 and although it is held that the mortgagee 
has a sufficient interest to entitle him to intervene 
in .the proceedings and demand that the damages be 
applied on the mortgage.®® 

It is generally held, however, that the award is 
a substitute for so much of the mortgaged property 
as is appropriated for public use, and that the mort¬ 
gagee has in equity a lien on the award to the ex¬ 
tent of the mortgage debt,®^ or to the extent of the 


parcels taJten, over third mortgragee. 
—In re Lonas' Estate, 19 N.Y.S.2d 
394. 

Debt exceeding value of property or 
award 

(1) Where the mortgage debt ex¬ 
ceeds the value of the property, the 
mortgagor is entitled to nothing.— 
Collector of Taxes of City of Boston 
V. Revere Bldg., 177 N.E. 577, 276 
Mass. 576, 79 A.L.R. 112—20 C.J. P 
^56 note 55 [e]. 

(2) Award for property talten, 
where less than amount of mortgage, 
■should be paid mortgagee if owner 
releases property; otherwise paid 
into court.—In re Niagara, Lockport 
db Ontario Power Co., 231 N.Y.S. 72, 
133 Misc. 177, reversed on other 
grounds Niagara, Lockport & Ontario 
Power Co. v. Horton, 247 N.Y.S. 761, 
231 App.Div. 402. 

(3) An amendment to an award 
making a ioint award to mortgagor 
and mortgagee as the parties’ inter¬ 
est might appear is erroneous where 
it takes from the mortgagee his 
whole security and the award was 
less than was due under the mort¬ 
gage.—City of Detroit v. Fidelity 
■Realty Co., 182 N.W. 140, 218 Mich. 
448. 

Prior liens 

Payment of award in condemna¬ 
tion proceedings to mortgagee of 
property taken is subject to prior 
liens.—In re East 29th St., in City 
of New York, 288 N.Y.S. 806, 247 
App.Div. 648, reversed on other 
grounds 6 N.B.2d 98, 273 N.Y. 62. 
reargument denied In re City of New 
York to Acquire Title to East 29 th 
St. from Avenue Z to Emmons Ave., 
7 N.E.2d 703, 273 N.Y. 582. 

Rights of purchaser at foreclosure 
sale see infra § 202. 

62. N.Y.—In re 43d Avenue, Borough 
of Queens, City of New York, 10 
N.Y.S.2d 351, 256 App.Div. 982, re- 
argument denied 12 N.Y.S.2d 356, 
256 App.Div. 1100, affirmed 24 N.E. 
2d 841, 282 N.Y. 42—Youngs v. 
Stoddard, 50 N.Y.S. 475, 27 App. 
Dlv. 16l 

20 C.J. p 857 note 66. 

63. Mass.—Taber v. Boston, 76 N.E. 
727, 190 Mass. 101. 

20 C.J. p 857 note 57. 

CouLeeticut statute providing that, 
when real estate is taken by eminent 


domain, notice shall be given mort¬ 
gagees, and the amount ’’due’* paid 
to them, uses the word ’’due” as im¬ 
porting existing obligations or in¬ 
debtednesses of record, without re¬ 
gard to maturity.—^Federal Trust Co. 
V. East Hartford Fire Dist., C.C.A. 
Conn.. 283 F. 95. 

Purpose of statutes providing that 
petition for appointment of viewers 
should specify liens on land sought 
to be appropriated, , and that payment 
of damages should be made first to 
lien creditors and balance to owners, 
was to protect lien creditors when 
lands are taken under power of emi¬ 
nent domain.-r-Dexter v. Pennsyl¬ 
vania Power Co., 193 A. 94, 127 Pa. 
Super. 419. 

64. Mass.—^Bates v. Boston El. R. 
Co., 72 N.B. 1017, 187 Mass. 328. 

20 C.J. p 857 note 58. 

65. Kan.—^Rand v. Ft. Scott, W. & 
W. R. Co., 31 P. 683, 50 Kan. 
114. 

JO C.J. p 857 note 59. 

68. Pa.—^Fidelity-Philadelphia Trust 
Co. V. Kraus, 190 A. 874, 325 Pa. 
581, 110 A.L.R. 538—In re Con¬ 
demnation of Property on South 
Side of Parkway, 25 Pa.Dist. & 
Co. 425, reversed on other grounds 
Appeal of Harris 186 A. 92, 323 
Pa. 124—^In re Chartiers Ave. 
Widening, 86 Pittsb.Leg.J. 429. 
Intervention in condemnation pro¬ 
ceedings generally see infra § 
237. 

67. U.S.—IT. S. Fidelity & Guaranty 
Co. V. City of Asheville, C.C.A.N. 
C., 85 F.2d 966. 

Cal.—Pomona College v. Dunn, 46 
P.2d 270, 7 Cal,App.2d 227—Rose 
V. Conlin, 198 . P. 653, 52 Cal. 

App. 225, certiorari denied Conlin 
V. Rose, 42 S.Ct. 56, 257 U.S. 647, 
66 L.Ed. 415—^Los Angeles Trust 
& Savings Bank v. Bortenstein, 190 
P. 850, 47 CaLApp. 421. 

Conn.—^Kaufman v. Valente, 162 A. 
693, 695, 115 Conn. 428, citing 

Corpus Juris. 

Ill.—^Hooper v. Finlay, 162 N.E. 202, 
331 Ill. .132—Martin v. Rockford 
Trust Co., 281 IlLApp. 441—Wadel- 
ski V. Sixteenth Ward Building & 
Loan Ass’n of Chicago, 276 Ill. 
App. 74. 

Mich.—In re Dillman, 267 N.W. 623, 

nil 


625, 276 Mich. 252, cltlnsr Ooipu 
Juris. 

Mo.—Cassville School Dist. v. Mc- 
Artor, App., 286 S.W. 729. 

N.J.—Camden County Park Commis¬ 
sion V. Bigler, 11 A.2d 86, 127 N.J. 
Eq. 4, modifying 1 A.2d 936, 124 
N.J.Eq. 378—In re Falk Realty Co., 
183 A. 721, 120 N.J.Eq. 10. 

N.Y.—In re Neptune Avenue, City of 
New York, Borough of Brooklyn, 
3 N.B.2d 445, 271 N.Y. 331, re¬ 
versing 285 N.Y.S. 554, 247 App. 
Div. 745—Hendry v. Title Guar¬ 
antee & Trust Co.. 8 N.Y.S.2d 164, 
255 App.Div. 497, modifying 300 
N.Y.S. 741, 165 Misc. 349, and af¬ 
firmed 21 N.E.2d 515, 280 N.Y. 740— 
In re East 29th St., in City of 
New York, 288 N.Y.S. 806, 247 App. 
Div. 648, reversed on other grounds 
6 N.E.2d 98, 273 N.Y. 62, reargu¬ 
ment denied In re City of New 
York to Acquire Title to Esist 29th 
St. from Avenue Z 'to Emmons 
Ave., 7 N.E.2d 703, 273 N.Y. 582 
—Irving Trust Co. v. Hughes, 264 
N.Y.S. 737, 239 App.Div. 74—Appli- 
^ cation of Konopny, 18 N.Y.S.2d 
345, 173 Misc. 552. 

Ohio.—State Ave. Loan & Building 
Co. V. Spiegel, 3 N.B.2d 412, 131 
Ohio St. 488—City of Cincinnati v. 
Fogarty, 14 Ohio N.P., N.S., 599. 
Okl.—Morse v. Board of Com’rs of 
Marshall County, 38 P.2d 945, 950, 
169 Okl. 600, quoting Corpus Juris. 
Or.—State v. Fitzgerald, 58 P.2d 
508, 154 Or. 182. 

20 C.J. p 857 note 60. 

Bights as 'between mortgagees 

(1) Prior mortgagee is entitled to 
priority of payment.—^Kansas City v. 
North American Trust Co., 85 S.W. 
681, 110 Mo.App. 647. 

(2) Fourth mortgagee had lien on 
condemnation award for part of 
mortgage premises subject to prior 
lien of first, second, and third mort¬ 
gage. Where third mortgagee fore¬ 
closed third mortgage in action 
which was commenced before vesting 
of title in condemnation proceedings 
but in which judgment of foreclosure 
and sale was entered after vesting of 
title, third mortgagee had lien on 
condemnation award for amount of 
deficiency which was shown to exist, 
subject to prior liens of first mort- 
g^age and second mortgage, notwith¬ 
standing no deficiency judgment was 



EMINENT DOMAIN 


23y u.j.s. 


§ 201 

deficiency where there has been a foreclosure sale,®^ 
and a formal release of the mortgage is not neces- 
sary.®9 In such case payment of a portion of the 
deficiency by -the mortgagor after foreclosure, in 


consideration of an agreement by the mortgagee not 
to enter a personal judgment, does not affect the 
mortgagee’s right to his equitable lien.^® 

The claim of a mortgagee to the award is para- 


entered.—^Application of Brooklyn 
Trust Co., 12 N.Y.S.2d 718, 257 App. 
Div. 188, reargument denied 14 N.Y. 
S.2d 158, 257 App.Div. 977, appeal 
denied Oelbaum v. Brooklyn Trust 
Co., 22 N.E.2d 767, 281 N.Y. 885. 

(3) First mortgagee of property 
condemned by Baltimore City could 
foreclose mortgage at any time after 
award became final and before it 
was paid by city, which could pro¬ 
tect itself by paying money into 
court, when purchaser and second 
and third mortgagees could have 
their rights in fund adjudicated.— 
Record Building & Loan Ass’n of 
Baltimore City v. Safe Deposit & 
Trust Co. of Baltimore, 171 A. 43, 
166 Md. 348. 

(4) Award of compensation for 
land taken for street widening was 
charged with payment of first mort¬ 
gage, and with deficiency judgment 
on foreclosure of second mortgage.— 
In re Widening of Boscobel Ave., 
City of New York, 275 N.Y.S. 1, 242 
App.Div. 392, appeal dismissed 
Widening of Boscobel Ave., Borough 
of Bronx, City of New York, In re, 
195 N.E. 173, 266 N.Y. 503. 

(5) Where city, subsequent to or¬ 
der condemning property and assess¬ 
ing damages, foreclosed tax lien, 
and first mortgagees redeemed prop^ 
erty from foreclosure sale, second 
mortgagee, who did riot redeem, suf¬ 
fered extinguishment of 'interest in 
award of damages, entitling first 
mortgagees to entire fund.—Kauf¬ 
man V. Valente, 162 A 693, 115 Conn. 
428. 

Bights M between mortgagee and 
others 

(1) Mortgagee was not entitled, as 
against mortgage guarantor, to con¬ 
demnation award Including accrued 
interest which guarantor had ad¬ 
vanced to mortgagee, on theory that 
advancements of Interest created 
loan or debt owed by mortgagee to 
guarantor and which mortgagee had 
right to offset against her own 
claims on mortgages on other prop¬ 
erty guaranteed by same guarantor. 
—In re City of New York Rapid 
Transit Route 109, Section 3, 278 N. 
Y.S. 280, 244 App.Div. 102. 

<2) Where tenants in part of con¬ 
demned property instituted proceed¬ 
ing to determine priority to proceeds 
of award as between themselves and 
holder of a junior interest in mort¬ 
gage, order giving priority to hold¬ 
er of junior interest but surcharging 
owner for misapplication of advance 
payments received on the award did 
-ot affect rights of mortgagees, 


and where agreement between owner 
and tenants gave tenants right to re¬ 
cover sum or to have mortgage on 
remaining property for the amount, 
order was affirmed without preju¬ 
dice to tenants* right to pursue their 
remedy in any other action or pro¬ 
ceeding as they might be advised. 
—In re Opening and Extending of 
Union Turnpike, Borough of Queens. 
City of New York, 8 N.Y.S.2d 570, 
255 App.Div. 1019, reargrument de¬ 
nied In re Union Turnpike inn Bor¬ 
ough of Queens, City of New York, 10 
N.Y.S.2d 212, 256 App.Div. 828. 

Foreclosure of equitable lien 

Presence of one executing bond 
and mortgage on property, subse¬ 
quently conveyed by her to another, 
as party to foreclosure action, in 
which no deficiency judgment was 
sought against her, was held not pre¬ 
requisite to determination of defi¬ 
ciency and foreclosure of mortgage 
assignee’s equitable lien on award 
to mortgagor’s grantee by decree 
condemning portion of mortgaged 
premises.—Cyllene Corporation v. Bi¬ 
sen. 287 N.Y.S. 445, 247 App.Div. 
360, reversed on other grounds 4 N. 
B.2d 431, 272 N.Y. 526. 

Wheire state failed to ftOfill eoiu 
tract to pay an amount to mortgagor 
for appropriated land, mortgagee was 
entitled to a lien on contract, or at 
least on the avails thereof.—Federal 
Land Bank of Springfield v. State, 8 
N.Y.S.2d 701, 255 App.Div. 936. 

Bight to ^ect remedies 

A mortgagee could elect either to 
foreclose its mortgage or to take 
a condemnation award on the mort¬ 
gaged premises to obtain the pay¬ 
ment of the mortgage indebtedness. 
—Application of Lafayette Nat. Bank 
of Brooklyn, 4 N.Y.S.2d 356, 254 App. 
Div. 207. 

Bights of bondholders 

(1) Condemnation of waterworks, 
property subject to trust deed did 
not affect rights of bondholders as 
fixed by trust deed since upon con¬ 
demnation of waterworks property in 
proceeding to which waterworks 
company was alone a party defend¬ 
ant the right of bondholders attached 
to compensation award; and a codal 
provision that court shall make such 
distribution of fund as may seem 
right having due regard to interests 
of all persons therein does not au¬ 
thorize an arbitrary distribution of 
the fund. Bondholders were entitled 
to insist upon water company's pay¬ 
ment of debt in accordance with 
terms of bonds subject to water 
company’s right to redeem the bonds 
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upon terms specified therein, and a 
holding that the condemnation pro¬ 
ceedings accelerated the maturity of 
the bonds and deprived the bondhold¬ 
ers of right to interest after date of 
order directing distribution of fund 
and the right to the call premium 
was error. Distribution of award 
should be made direct to bondhold¬ 
ers.—Manufacturers Trust Co. v. 
Roanoke Water Works Co., 1 S.E.2d 
318, 172 Va. 242. 

(2) The word “settlement” in agree¬ 
ment between federal government 
and toll bridge company and trustee 
under company’s mortgage, for trus¬ 
tee’s retention of sufficient money 
paid by government for flowage ease¬ 
ments and reconditioning of bridge, 
to make settlement with bondholders 
not consenting to reconditioning ex¬ 
penditures, meant settlement with 
nonconsenting bondholders in accord¬ 
ance with their rights under mort¬ 
gage. The agreement entitled non- 
consenting bondholders to payment 
of their bonds out of fiowage money 
but not out of reconditioning money, 
where mortgage only provided for 
retirement of bonds with money re¬ 
ceived in relieving unnecessary prop¬ 
erty from lien of mortgage. Bond¬ 
holders were not entitled to the 
moneys paid for reconditioning of 
bridge on ground that bridge which 
was security for bonds was complete¬ 
ly destroyed by federal government’s 
construction of dam, where recon¬ 
ditioning would make bridge as 
serviceable in the future as in the 
past.—Harper v. Reed Institute, 88 
P.2d 390, 198 Wash. 237. 

Wlm light vests 

The right of mortgagee of realty 
condemned by city to utilize award 
of compensation to satisfy mortgage 
debt becomes vested as of date of 
taking.—Muldoon v. Mid-Bronx Hold¬ 
ing Corporation, 25 N.Y.S.2d 36, 175 
ISfisc. 700. affirmed 27 N.Y.S.2d 812, 
262 App.Div. 734. 

68. Mich.—In re Dillman. 267 N.W, 

623, 625, 276 Mich. 252, citing 

Ck>rpiL8 Juris. 

N.Y.—In re Bowery Sav. Bank, 284 
N.Y.S. 232, 158 Misc. 180. 

Okl.—Morse v. Board of Com’rs of 
Marshall County, 38 P.2d 945, 950, 
169 Okl. 600, quoting Corpus Ju¬ 
ris. 

20 C.J. p 858 note 61. 

69. Ill.—Nix V. Thackaberry, 88 N, 

E. 811, 240 Ill. 352—Stopp v. Wilt. 
52 N.E. 1028, 177 Ill. 620, affirming 
76 IlLApp. 631, . 

70. N.Y.—Utter v. Richmond, 20 N. 
B, 554, 112 N.Y. 610, 
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mount to that of an assignee of the award*^^ or a 
creditor of the mortgagor,'^^ although he is a judg¬ 
ment creditor.'^® After payment of an award to the 
mortgagor, a mortgagee is entitled to maintain an 
action against the mortgagor or his successor to 
have it determined that he was equitably entitled to 
the benefits obtained by the mortgagor.Where 
damages were paid to the owner notwithstanding 
a mortgage of record, the condemnor is liable to 
make the payment again to the mortgagee.^5 

The rights of the mortgagee must be asserted be¬ 
fore the mortgage has been extinguished and his 
position changed from that of a lien creditor to 
that of an ordinary creditor of the owner.76 On 
payment of the mortgage debt, the mortgagor is en¬ 
titled to the award.77 


Change in grade. While a mortgagee whose se¬ 
curity is impaired by a change in the grade of a 
street is in some jurisdictions entitled to recoup his 
loss out of the damages awarded,^^ it has been held 
that, in the absence of a statute or provision' to that 
effect in the mortgage, a mortgagee of the adjoin¬ 
ing property has no interest in an award of dam¬ 
ages for change of grade.76 Such an award is 
not an “appurtenance”60 or a “franchise”®^ men¬ 
tioned in the mortgage; nor is it “after acquired 
property” within a provision expressly excluding 
cash.62 Furthermore, the mortgagee is not entitled 
to such an award under a provision authorizing pay¬ 
ment to him of compensation awarded in eminent 
domain proceedings, no property being taken under 
the power of eminent domain nor is he entitled 


71. Okl.—Binding-Stevens Seed Co. 
V. Local Building & Loan Ass’n, 
45 P.2d 132. 172 Okl. 390. 

Beservation Ity grantor 

(1) A mortgage executed subse¬ 
quently to a deed by which grantor 
reserved right of any awards or oth¬ 
er remuneration that might be made 
to premises conveyed for widening 
of street must as matter of law be 
deemed to have been subject to any 
rights in grantor existing at time 
of its execution and delivery.—Ap¬ 
plication of Hazzone, 22 N.£.2d 315, 
281 N.Y. 139, 123 A.L.R. 1467, re¬ 
versing 4 N.Y.S.2d 1, 254 App.Div. 
104, motion granted 16 N.E.2d 853, 
278 N.Y, 707, reargument denied 
Mazzone v. HJorth, 22 N.E.2d 868, 
281 N.Y. 671. 

(2) However, an agreement where¬ 
by buyer of premises consented to 
assignment of condemnation awards 
to seller was held not binding on 
buyer’s mortgagee having no knowl¬ 
edge of agreement.—In re 1651h St. 
in City of New York, 179 N.B. 253, 
258 N.Y. 42, reversing In re 165th 
(Puntine-Locust) Street, Borough of 
QueenSi City of New York, 251 N. 
Y.S. 875, 234 App.Div. 625. 

72. N.J.—In re Palk Realty Co., 183 
A. 721, 120 N.J.Bq. 10. 

20 C.J. p 868 note 65. | 

73. Ill.—Keller v. Bading, 48 N.B. 
436, 169 Ill. 152, 6l Am.S.R. 159, 
affirming 64 Ill.App. 198. 

Iowa.—Sawyer v. Landers, 9 N.W. 
341, 56 Iowa 422. 

Vt.—Brooks V. Hubbard, 50 A. 802, 
73 Vt. 122. 

20 C.J. p 858 note 66. 

74u Cal.—Rose v. Conlin, 198 P. 653. 
52 Cal.App. 225, certiorari denied 
Conlin v. Rose, 42 S.Ct. 56, 257 U. 
S. 647, 66 L.Ed. 415. 

Conn.—^Palo v. Rogers, 165 A. 803, 
116 Conn. 601. 

Default in. oondenmatiou proceeding 
Holders of trust deed on property 
involved in condemnation proceed¬ 


ing who, after defaulting in such 
proceeding, were not served with 
amended answer wherein purchaser 
of property claimed to be sole own¬ 
er, could recover from purchaser 
amount of award paid to him, al¬ 
though holders did not move to set 
aside their default and re-enter con¬ 
demnation case or appeal from de¬ 
cree.—Gutleben v. Crossley, 56 P.2d 
954, 13 Cal.App.2d 249. 

75. Fla.—Seaboard All-Florida Ry. 

V. Leavitt, 141 So. 886, 105 Fla. 
600. 

Minn.—Stemper v. Houston County, 
244 N.W. 690, 187 Minn. 135. 

Mo.—Guaranty Savings & Loan 
Ass’n V. City of Springfield, 139 
S.W.2d 955, affirming, App., 113 S. 

W. 2d 147. 

Ohio.—Union Joint Stock Land Bank 
of Detroit v. Hurford, 4 N.B.2d 
276, 53 Ohio App. 116. 

Or.—Grigsby v. Miller, 25 P.2d 908, 
144 Or. 551. 

20 C.J. p 856 note 55 [b], p 866 note 
13 [c]. 

Payment to wrong person generally 
see infra § 205. 

Mortgagee not bound by mortgagor’s 
acts 

Privity did not exist between 
mortgagor and mortgagee so as to 
make the act of the mortgagor in 
accepting money from city, and re¬ 
leasing it from liability for dam¬ 
ages to property because of con¬ 
struction of viaduct in front of it, 
binding on the mortgagee, and there] 
was no presumption of agency to 
make It binding.—Guaranty Savings 
& Loan Ass’n v. City of Spring- 
field, Mo.App., 113 S.W.2d 147, af¬ 
firmed, Sup., 139 S.W.2d 955. 

76^ Pa.—Irons v. Pittsburgh, 62 Pa. 

Super. 126. 

20 C.J. p 858 note 64, 

Validity of chattel mortgage 
A chattel mortgage on trade fix¬ 
tures attached to property which 
the city of New York acquired by 
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eminent domain, valid on day when 
city took title, was a lien on award 
by the city, without necessity of 
refiling the mortgage after lapse of 
a year before actual payment of 
award.—^Application of Konopny, 18 
N.Y.S.2d 345, 173 Misc. 552. 

77. U.S.—Stevens v. Edwards, C.C. 

A.Pla., 112 F.2d 534, certiorari de¬ 
nied 61 set. 45, 311 U.S. 678, 85 
L.Ed. - 

Mortgagee held not entitled to re¬ 
cover for damages to security, where 
he had purchased mortgaged prop¬ 
erty at trustee’s sale and was paid 
deficiency by mortgagor.—^American 
Nat. Ins. Co. v. City of Port Arthur, 
Tex.Civ.App., 62 S.W.2d 256. 

78. Okl.—^Binding-Stevens Seed Co. 
v. Local Building & Loan Ass’n, 
45 P.2d 132, 172 Okl. 390. 

Pa.—Sarapin v. City of Philadelphia, 
159 A. 866, 306 Pa. 388. ^ 

Where first mortgage Indebtedness 
exceeded award for injury to prem¬ 
ises occasioned by change of street 
grade, first mortgagee was held enti¬ 
tled to entire fund as against second 
and third mortgagees and mortga¬ 
gor’s assignees.—Sarapin v. City of 
Philadelphia, supra. 

79. N.Y.—National City Bank of 
Cleveland v. Cleveland & Buffalo 
Transit Co., 289 N.Y.S. 405, 248 
App.Div. 318—^Bast Brooklyn Sav. 
Bank v. Leibner, 248 N.Y.S. 195, 
232 App.Div. 763, affirmed 177 N.E. 
155, 256 N.Y. 596, reargument de¬ 
nied 177 N.E. 173, 256 N.Y. 638. 

80. N.Y.—National City Bank of 

Cleveland v. Cleveland & Buffalo 
Transit Co., 289 N.Y.S. 406, 248 

App.Div. 318. 

81- N.Y.—^National City Bank of 

Cleveland v. Cleveland ds Buffalo 
Transit Co., supra. 

82. N.Y.—National City Bank of 

Cleveland v, Cleveland & Buffalo 
Transit Co., supra. 

83. N.Y.—National City Bank of 
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to the award under a provision including all the 
mortgagor's rights in the adjoining streets.*^ A 
statute making the award payable to the owner does 
not provide for the mortgagee.^5 

Subsequent mortgagee. In view of the rule stat¬ 
ed supra § 196 that compensation must be paid to 
the person who owned the property when it was 
taken or injured, in the absence of an express a-s- 
signment, a claim for damages does not pass to a 
subsequent mortgagee,86 even though the landown¬ 
er applied for a loan before condemnation of the 
land, and the application contained an agreement 
to execute a mortgage to secure the loan.87 A pro¬ 
vision in the mortgage assigning to the mortgagee 
any damages or rents accruing by reason of any 
leases on the premises is not an assignment of an 


award in a condemnation suit,86 and neither is the 
warranty of title contained in the mortgage effec¬ 
tive to pass the owner's right to the award,86 

Where only portion of property subject to the 
lien is taken, the mortgagee has a lien attaching to 
the award made therefor®® and is entitled to satisfy 
the entire amount of his lien from the award®! 
without the necessity of obtaining a deficiency 
judgment first;®® and even though he has fore¬ 
closed on the portion not condemned he is entitled 
to the award to the extent of the deficiency®® with¬ 
out obtaining a deficiency judgment®^ or proving 
that the market value of the property foreclosed 
was less than the amount of the obligation of the 
mortgage.®® The lien on property, part of which is 
taken, cannot be destroyed or impaired.®® Equity 


Cleveland v. Cleveland & Buffalo 
Transit Co., supra. 

84. KT.T.—National City Bank of 
Cleveland v. Cleveland & Buffalo 
Transit Co., supra. 

85. N.Y.—^National City Bank of 
Cleveland v. Cleveland & Buffalo 
Transit Co., supra. 

88. Tenn.—^Federal Land Bank of 

‘ Louisville v. Monroe County, 54 
S.W.2d 716, 165 Tenn. 364, rehear¬ 
ing: denied 57 S.W.2d 553, 165 Tenn. 
624. 

87. Tenn.—^Federal Land Bank of 

’ Louisville V. Monroe County, su¬ 
pra. 

88. Tenn.—^Federal Land Bank of 
Louisville v. Monroe County, su¬ 
pra. 

89. Tenn.—^Federal Land Bank of 
Louisville v. Monroe County, su¬ 
pra. 

90. N.T.—^In re Braddock Avenue, 
City of New York, 15 N.B.2d 563, 
278 N.Y. 163, affirming: 297 N.Y.S. 
301, 251 App.Div. 669, modifying: 
In re Braddock Ave., New York 
City, 291 N.Y.S. 468, 249 App.Div. 
652, and answering: questions cer¬ 
tified In re Opening: a>nd Bxtend- 
ingr Braddock Ave. in City of New 
York, 298 N.Y.S. 1003, 252 App. 
Dlv. 750, and rearg:ument denied 
In re Braddock Ave., City of New 
York, 16 N,B.2d 850, 278 N.Y. 703. 

81. N.Y.—^In re Bast 29th Street in 

' C<ty of New York, 6 N.B.2d 98, 273 
N.Y. 62, reversing: 288 N.Y.S. 806, 
247 App.Div. 648, and reargniment 
denied In re City of New York to 
ikcquire Title to Bast 29th St. 
from Avenue Z to Bmmona Ave., 7 
N.B. 703, 273 N.Y. 582—In re Nep¬ 
tune Avenue. City of New York, 
Borough of Brooklyn, 3 N.B.2d 445, 
271 N.Y. 831, reversing 285 N.Y. 
S. 554. 247 App.Div. 745—In re 
Houghton and Olmstead . Avenues 
in City of New York, . 193 N.B. 
.689,' 263 N.Y. 26, reversing In re 


Houghton Ave. in City of New 
York, 267 N.Y.S. 884, 239 App.Div. 
480, and reargument denied In re 
Houghton and Olmstead Avenues 
in Borough of Bronx, City of New 
York, 195 N.B. 174, 266 N.Y. 505— 
In re Beach Second St, Far Rock- 
away. Queens County, City of New 
York. 252 N.Y.S. 796, 141 Mlsc. 
820—In re Forman, 240 N.Y.S. 
718, 138 Misc. 502. 

However, it has been held that ti¬ 
tle to condemned portion of mort¬ 
gaged property having been severed 
from remainder and vested in sov¬ 
ereign before commencement of fore¬ 
closure action, remainder must be 
sold to pay mortgage indebtedness 
before mortgagee may resort to con¬ 
demnation award for such purpose. 
—Walker v. Brownsville-South Real¬ 
ty Co., 275 N.Y.S. 589, 242 App.Div. 
273. 

XlLterest due on award 

(1) An order in proceedings to re- 
org:anize a first mortg:age which di¬ 
rected that an award in condemna¬ 
tion proceedings involving part of 
the mortgaged property be applied 
in reduction of the principal includ¬ 
ed Interest due on the award al¬ 
though silent as to such item.—^In 
re Interborough Parkway from 
Brooklyn Borough Line to Cypress 
Hills Street in Borough of Queens, 
City of New York, 7 N.Y.S.2d 346, 
255 App.Div. 211, reargument denied 
In re Interborough Parkway, Bor¬ 
ough of Queens, City of New York, 
8 N.Y.S.2d 998, 255 App.Div. 974. 

(2) While taking of only paft of 
mortgaged premises in condemna¬ 
tion proceeding by city does not af¬ 
fect mortgage lien on rest of prop¬ 
erty, mortgagee receives from city, 
not owner of property, legal rate 
of interest on award of compensa¬ 
tion as of date of vesting of title 
to property taken in city, mortgage 
is reduced pro tanto, and owner re¬ 
mains obligated only to pay mort- 
.gage rate of interest on reduced 
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amount.—^Muldoon v. ' Mid-Bronx 
Holding Corporation, 25 N.Y.S.2d 36, 
175 Mlsc. 700, affirmed 27 N.Y.S.2d 
812, 262 App.Div. 784. 

Merger 

Where city took title to part of 
mortgaged premises by eminent do¬ 
main, and subsequently owner con¬ 
veyed the mortgaged premises to 
persons who subsequently conveyed 
to the holder of the mortgage, all 
that could have been granted was 
the balance of the property after 
subtraction of portions taken in con¬ 
demnation, and hence the doctrine 
of merger applied to such balance 
only and could iM>t affect the pre¬ 
viously established right of the hold¬ 
er of the mortgage to be p^d the 
entire award up to the amount due 
on the mortgage.—In re Graef, 7 N. 
Y.S.2d 842, 169 Misc. 869. 

N.Y.—^In re Graef, supra. 

93. N.Y.—^In re Widening of Bos- 
cobel Ave., City of New York, 275 
N.Y.S. 1, 242 App.Div. 392, appeal 
dismissed Widening of Boscobel 
Ave., Borough of Bronx, City of 
New York, In re,* 195 N.B. 173, 266 
N.Y. 503. 

94. N.Y.—In re Bast 29th Street, 
in City of New York, 6 N.B.2d 98, 
273 N.Y. 62, reversing 288 N.Y.S. 
806, 247 App.Div. 648, and rear¬ 
gument denied In re City of New 
York to Acquire Title to 29 th St 

• from Avenue Z to Bmmons Ave., 
7 N.E.2d 703, 273 N.Y. 682—In re 
Neptune Avenue, City of New 
York, Borough of Brooklyn, 3 N. 
B.2d 445, 271 N.Y. 331, reversing 
286 N.Y.S, 554, 247 App.Div. 745. 
Contra In re Bowery Sav. Bank, 284 
N.Y.S. 232, 158 Misc. 180. 

95. N.Y.—Cyllene Corporation v. Bi¬ 
sen, 4 N.E.2d 431, 272 N.Y. 626, 
reversing 287 N.Y.S. 445, 247 App. 
Div. 360. 

96. Ala.—^City of Birmingham v. 
Bmond, 134 So. 622, 223 Ala. 20. 
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can, on the mortgagee’s suggestion, apportion the 
lien of a debt not due between the part of the prop¬ 
erty taken for public use and the part not taken 
and direct that the proceeds be applied on the 
debt;^'^ and, where the court apportioned a mort¬ 
gage lien between the property taken and the part 
not taken, the lien for the balance attached to tha 
part not taken exclusively-^* 

§ 202. -Vendor and Purchaser 

As a general rule, damages for taking or Injuring land 


do not pass to a subsequent grantee of the land; but 
damages accruing after a conveyance or an executory 
contract of sale belong to the purchaser, who is also en¬ 
titled to the compensation where the property is con¬ 
veyed pending the condemnation proceedings. 

Damages for the taking of land or for the injury 
to land not taken belong to the one who owns the 
land at the time of the taking* or injury, and they 
do not pass to a subsequent grantee of the land,^* 
except by a provision to that effect in the deed or 
by separate assignment.^ It is immaterial whether 
or not the right of way or other use for which the 


Fkjust enxlclimeiLt 
Where lien of a fourth mortgage 
had been destroyed and present 
owner of condemned property was 
not made a party, a decree ordering 
that amount due under decree of 
condemnation be paid to first mort¬ 
gagee would be inequitable as ‘re¬ 
sulting in unjust enrichment to pres¬ 
ent owner who was not owner at 
time title vested in the condemna¬ 
tion proceedings, since the property 
would be freed from lien of first 
mortgage to extent of amount of 
payment and fourth mortgagee 
would receive nothing.—In re In¬ 
terborough Parkway from Brooklyn 
Borough Line to Cypress Hills Street 
in Borough of Queens, City of Ne.w 
York, 7 N.Y.S.2d 346, 256 App.Div. 
211, reargument denied In re Inter¬ 
borough Parkway, Borough of 
Queens, City of New York, 8 N.Y.S. 
2d 998, 256 App.Div. 974. 

97- Ala.—City of Birmingham v. 
Emond, 134 So. 622, 223 Ala. 20. 

98. Ala.—City of Birmingham v. 
Emond, supra. 

99. U.S.—In re Ward, C.C.A.Hawaii. 
61 F.2d 896—Duke Power Co, v. 
Hutland, C.C.A.S.C., 60 F.2d 194, 
198, citing Corpus Juris. 

Cal.—McDaniels v. Dickey, 25 P.2d 
404, 219 Cal. 89—Russakov v. Mc¬ 
Carthy Co., 275 P. 808, 206 Cal. 682 
—Throop V. McGregor, 34 P.2d 187, 
189 Cal.App. 451—Tom v, Eddy, 
31 P.2d 443, 137 Cal.App. 677— 
Conlin v. Southern Pac. R. Co., 
182 P. 67, 40 Cal.App. 738. 

Mass.—Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
660—^Barnes -v. City of Springfield, 
168 N.E. 78. 268 Mass. 497, cer¬ 
tiorari denied 60 S.Ct 246, 281 U. 
S. 732. 74 L.Bd. 1148. 

Mich.—Stewart v. Auditor General, 
273 N.W. 566, 280 Mich. 272— 
Daugherty v. Reading, 245 N.W. 
550. 260 Mich. 696. 

Miss.—Henritzy v. Harrison County, 
178 So. 322. 180 Miss. 675. 

Mont.—Smith v. Northern Pac. Ry., 
186 P. 684, 57 Mont. 14. 

Neb.—Croft v. Scotts Bluff County, 
237 N.W. 149, 150, 121 Neb. 343, 
quoting Corpus Juris. 

N.T—^Reife v. Osmers, 169 N.B. 399, 


252 N.Y. 820. 67 AL.R. 1101—Pox 
Film Corporation v. Hirschman, 
136 N.E. 238, 284 N.Y. 65, revers¬ 
ing 187 N.Y.S. 732, 196 App.Div. 
391—^In re Title Guarantee & Trust 
Co., 273 N.Y.S. 158, 242 App.Div. 
80, motion denied 198 N.E. 371, 
268 N.Y. 494. affirmed 2 N.E.2d 
682, 271 N.Y. 537—In re Leist, 178 
N.Y.S. 268. 189 App.Div. 155. 

Ohio.—City of Cleveland v. Cleve¬ 
land Stone Co., 13 Ohio N.P., N. 
S., 209—^Village of Hyde Park v. 
Dyer. 7 Ohio N.P.. N.S., 244. 

Pa.—Brlegel v. Briegel, 160 A. 581. 
307 Pa. 93—^Petition of Butler 
County Gom'rs, 15 A.2d 504, 141 
Pa.Super. 597—^Petition of Rhoads, 
20 Pa.Di8t. & Co. 268, 48 York 
Leg.Rec.* 9—In re Widening of 
Walnut St, 12 Pa.Dist & Co. 610. 
S.C.—Carroll v. Davis, 121 S.B. 601, 
603, 128 S.C. 40, quoting Corpus 
Juris. 

Tex.—Matthews v. City of Port 
Worth, Civ.App., 84 S.W.2d 803, 
error refused. 

20 C.J. p 858 note 67. 

Time of taking possession 
Condemnation award, for property 
which has been conveyed after 
award becomes final, is payable to 
those who own property when con¬ 
demnor takes possession thereof.—' 
Record Building & Loan Ass'n of 
Baltimore City v. Safe Deposit & 
Trust Co. of Baltimore, 171 A. 43, 
166 Md. 848. 

1. Neb.—Croft v. Scotts Bluff Coun¬ 
ty. 237 N.W. 149, 150, 121 Neb. 
343, quoting Corpus Juris. 

N.Y.—^In re Corporation Counsel of 
City of New York, 173 N.Y.S. 239, 
105 Misc. 1, affirmed In re Old 
Eingsbridge Road, 179 N.Y.S. 940, 
190 App.Div. 906, reversed on oth¬ 
er grounds In re Old Kingsbrldge 
Road in City of New York, 127 N. 
E. 476, 229 N.T. 30. 

Pa.—Barron v. United Ry. Co., 93 
Pa.Super. 655, ,659, citing Corpus 
Juris. 

S.C.—Carroll v. Davis, 121 S.E. 601, 
603, 128 S.C. 40, quoting Corpus 
Juris. 

20 C.J. p 860 note 68. 
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Quitclaim deed held insufflcieut as¬ 
signment 

N.T.—In re Rochester Ave. In City 
of New York, 268 N.Y.S. 736. 241 
App.Div. 614, affirmed 191 N.E. 587, 
264 N.Y. 607. reargument denied 
193 N.E. 291, 266 N.Y. 602. 
Equitable assignment 
Where association adopted resolu¬ 
tion expressing intention of imme¬ 
diately transferring all assets of as¬ 
sociation to its only creditor and 
authorized officer to execute proper 
instruments, but association was 
dissolved without assignment being 
formally executed, a valid equitable 
assignment existed and the creditor 
was entitled to enforce claim against 
municipality for land appropriated, 
although creditor's express consent 
to assignment was not shown.— 
Beechwood Inuprovement Co., to Use 
of Booth & Flinn, v. City of Farrell, 
187 A. 306, 123 Pa.Super. 644. 

Status of assignee 
An assignee of an interest in a 
condemnation award is a "purchas¬ 
er” under a “sale" of an interest in 
the award within provision of New 
York charter that in case of pledge, 
sale, transfer or assignment of an 
award, the instrument evidencing 
such pledge or sale shall be filed 
in the office of the comptroller.—In 
re Astoria Boulevard. 13 N.Y.S.2d 
433, 171 Misc. 1018. 

Particular deeds construed % 

(1) Where grantor of block con¬ 
veyed strip on which spur track in 
street in front of block was located, 
but reserved "right of way ease¬ 
ment" for “present railway spur 
track," and grantee granted to rail¬ 
way company an easement to con¬ 
struct railway track on street in 
front of block and released to com¬ 
pany the latter’s damages for op¬ 
erating spur track in street, gran¬ 
tee’s deed executed after condemna¬ 
tion proceedings Instituted by gran¬ 
tor against railroad purporting to 
convey to grantor any right of way 
easement acquired by grantee by 
deed from grantor, and any dam¬ 
ages accruing through proceedings, 
transferred nothing to grantor, and 
nothing could be allowed to gran¬ 
tor as damages by reason of mil- 
road’s condemnation of right of way 
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land was appropriated or injured is mentioned in 
the deed,2 or whether the deed is a warranty or a 
quitclaim.3 Some authorities have held that where 
the entry or taking was wrongful a subsequent pur¬ 
chaser may recover compensation therefor,^ but 


other authorities hold that the right of action is in 
the grantor alone, notwithstanding the entry was 
without his consent and without condemnation.® 

Damages accruing after a conveyance,® or an ex¬ 
ecutory contract of sale,*^ should be paid to the pur- 


over strip in street in front of such 
block.—^New Dells Dumber Co. v. 
Chicago, St. P., M. & O. Ry. Co., 276 
.N.W. 632, 226 Wis. 614, rehearing 
denied 277 N.W. 673, 226 Wis. 614. 

(2) A deed purporting to reconvey 
from grrantor to grantee an appur¬ 
tenant easement for switching serv¬ 
ice over spur track and to release 
to grantee the right to switching' 
service that grantee was obligated 
to render to grantor by the grant of 
the easement did not reconvey or 
surrender easement, and hence did 
not entitle grantee to damages for 
taking of spur by railroad.—New 
Dells Lumber Co. v. Chicago, St. F., 
M. & O. Ry. Co., supra. 

That grantee could, but did not, 
litigate claim that his grantor’s deed 
had transferred her right to dam¬ 
ages for condemnation, was strong 
proof, on the question of intent, that 
such transfer was not made.—In re 
Corporation Counsel of City of New 
York, 173 N.T.S. 239, 105 Misc. 1, 
affirmed In re Old Kingsbridge Road, 
179 N.Y.S. 940, 190 App.Div. 906, 
reversed on other grounds In re Old 
Kingsbridge Road in City of New 
York, 127 N.E. 476, 229 N.Y. 30. 

2. Ohio.—Hatry v. Painesville & Y. 
R. Co., 1 Ohio Cir.Ct. 426, 1 Ohio 
Cir.Dec. 236. 

/ Assignment of award as passing 
right thereto to assignee see supra 
5 196. 

HSiinicipal charter 

In a proceeding under Boonton 
Charter § 19, to grade, curb, and 
pave a sidewalk, the assessment of 
damages involves the property as a 
res, regardless of the number of 
owners* or the nature of their assets, 
and court erred in determining that 
person acquiring title to land could 
only recover damages done to her 
property subsequent to the time she 
bought it.—Case v. Town of Boon- 
ton, 112 A. 882, 95 N.J.Law 440. 

3. TJ.S.—Roberts v. Northern Pac. 

R. Co., Wis., 15 S.Ct. 756, 158 U.S. 
1, 39 L.Ed. 873. 

20 C.J. p 860 note 70. 

4. N.C.—Caveness v. Raleigh, C. & 

S. R. Co., 90 S.B. 244, 172 N.C. 305. 
20 C.ir. p 860 note 71. 

Where no action was brought by 
former owner grantee may recover 
permanent damages.—Louisville & 
N. R. Co. V. Nichols, 120 S.E. 819, 
187 N.C. 153—20 C.J. p 860 note 71 
[al. 


5. Ga.—Green v. South Bound R. 
Co., 38 S.E. 81, 112 Ga. 849. 

20 C.J. p 860 note 72. 

6. Cal.—^Russakov v. McCarthy Co., 
275 P. 808, 206 Cal. 682. 

Ky.—Hutcherson v. Louisville & N. 

R. Co., 67 S.W.2d 12, 247 Ky. 317. 
Mo.—St Johns Levee & Drainage 

/ Dist. of Missouri v. Hicks, App., 
' 224 S.W. 127. 

N.Y.—^Van Etten v. City of New 
York, 124 N.E. 201, 226 N.Y. 483, 
affirming In re Van Etten, 171 N. 
Y.S. 1034, 184 App.Div. 414—City 
of New York v. Coney Island Fire 
Department, 18 N.Y.S.2d 923, 269 
App.Div. 286, affirming 10 N.Y.S. 
2d 164, 170 Misc. 787, reargument 
denied 20 N.Y.S.2d 410, appeal 
granted 27 N.E.2d 818, 283 N.Y. 
777, affirmed 32 N.B.2d 827—Van- 
ton Corporation v. New York Rap¬ 
id Transit Corporation, 294 N.Y. 

S. 816, 250 App.Div. 484. 

Pa.—^Petition of Butler County 
Com’rs, 15 A.2d 504, 141 Pa.Super. 
597. 

20 O.J. p 860 note 73. 

Estoppel or waiver as to compensa¬ 
tion see infra § 208. 

PnrcTxaser at tax sale 
N.Y.—^Raquette Falls Land Co. v. 
State, 281 N.Y.S. 476, 156 Misc. 
227, affirmed 286 N.Y.S. 606, 247 
App.Div. 837. 

Grant upon condition subsequent 
Where, when church property was 
appropriated in condemnation, church 
was complying with grant, which 
conveyed premises for so long as 
churcb was kept or used thereon, 
award for property must be paid to 
church, as at that time grantor’s 
heirs had no rights in property, ex¬ 
cept mere possibility, without value. 
—^First Reformed Dutch Church of 
Gilboa, N. Y., v. Croswell, 206 N.Y.S. 
132, 210 App.Div. 294, appeal dis¬ 
missed 147 N.E. 222, 239 N.Y. 625. 

7. Mo.—Schmidt v. City of Tipton, 
App., 89 S.W.2d 569, 572, citing 
Ck>xpus Juris. 

N.J.—Rappoport v. Crawford, 134 A. 
120, 99 N.J.Eq. 669, affirmed Rap¬ 
poport V. Crawford, 136 A. 919, 100 
N.J.Eq. 587. ^ 

N.^.—^Reife v. Osmers, 169 N.E. 399, 
252 N.Y. 320, 67 A.L.R. 1101—In 
re Public Park, Borough of Queens, 
City of New York, 286 N.Y.S. 792, 
247 App.Div. 745—^In re Boshart's 
Estate, 177 N.Y.S. 567, 107 Misc. 
697, affirmed 177 N.Y.S. 574, 188 
App.Div. 788—^In re Duncker’s Es¬ 
tate, 22 N.Y.S.2d 29. 

20 C.J. p 861 note 74. 
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Equitable conversion 

Initiation of condemnation proceed¬ 
ings respecting property subject to 
executory land contract does not re¬ 
lieve vendor from obligation of con¬ 
tract, but condemnation proceedings 
convert subject-matter of contract in¬ 
to claim for damages for its taking, 
and purchaser’s position with respect 
to such damages is same as it was to 
land. So bill for specific perform¬ 
ance, containing prayer for relief in 
alternative relying on doctrine of 
equitable conversion, could be enter¬ 
tained on latter ground where land 
had been condemned.—Salvatore v^ 
Fuscellaro, 166 A 26, 27, 53 R.I. 271, 
citing Corpus Juris. 

PossessLon as uotloe 

Purchaser’s possession under unre¬ 
corded contract charged highway 
commission with notice of purchas¬ 
er’s contract rights which proper in¬ 
quiry would have disclosed.—Thom¬ 
son V. State Highway Commission of 
New Jersey, 161 A 192, 10 N.J.Misc. 
877. 

Purchaser at udiexiff’s sale 

Where Judgment was entered 
against owners of realty, and as¬ 
signee of the judgment bid in the 
realty at execution sale and demand¬ 
ed a sheriff’s certificate, and the real¬ 
ty was taken by the state under 
condemnation proceedings, and there¬ 
after the sheriff’s certificate was ex¬ 
ecuted and delivered to the assignee 
of the judgment, one of the individ¬ 
uals who formerly owned the real¬ 
ty could not claim a right superior 
to the right of the assignee of the 
judgment, with respect to money on 
deposit with the clerk of the dis¬ 
trict court in payment of damages 
allowed in the condemnation proceed¬ 
ings.—State V. Anderson (Andrews), 
Minn., 294 N.W. 219. 

Pending supposed option to condemn 
nor 

Where, pending government’s ac¬ 
ceptance of offer to sell realty, build¬ 
ing and loan association which owned 
the property contracted for sale to 
realty company conditioned on gov¬ 
ernment’s nonacceptance of supposed 
option, and government, having ac¬ 
tual and constructive notice of con¬ 
tract, made offer which association 
accepted, after which government 
took property by eminent domain, 
realty company held position superior 
to that of government except for 
utilization of right of eminent do¬ 
main, and association was not en¬ 
titled to order directing its execu¬ 
tion of deed to government in con- 
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chaser, subject to the lien of the vendor,* unless 
they are of such a character that they were neces¬ 
sarily taken into consideration in making compen¬ 
sation to the grantor,^ or unless the vendor in his 
deed reserved to himself any award to be made in 
condemnation proceedings^^^ or the purchaser ex¬ 
pressly waived all claims to the proceeds of con¬ 
demnation proceedings in favor of the grantor,or 
lost his right by laches.^^ 5 q^ where the purchaser 
under an executory contract, on discovery of a seri¬ 
ous defect in the title, unreasonably delays his elec¬ 
tion to take the property with an abatement of pur¬ 
chase money, he is not entitled to any part of the 
money paid into court in condemnation proceed- 
ings.i* The grantee in a void deed executed by the 
owner is not entitled to the compensation and 
neither is an unincorporated society to which the 
land was granted, where, prior to the condemnation, 
the society was wholly disbanded and the land re¬ 
verted to the grantor or his heirs.15 a. grantee, 
having a right to claim on the ground o£ estoppel 
that title had passed on condemnation before a deed 
was given to her with covenants, did not pass such 
right, where she conveyed by deeds of bargain and 
sale without full covenants.^* 


§ 202 

A person may not have such a title as would en¬ 
title him to a decree of specific performance of a 
contract for the sale of land and yet be entitled to 
compensation for the taking of his property.!^ 

A subsequent purchaser of property who had no 
knowledge that a corporation having the right of 
eminent domain had previously secretly laid a pipe 
line across the property is entitled to compensation 
on discovery of the line, where the owner of the 
line thereupon commenced an action to condemn the 
subsequent purchaser’s interest.^* 

While an easement cannot exist apart from the 
land to which it is appurtenant, and therefore can¬ 
not technically as such be reserved from a grant,^^ 
nevertheless a grantor of land abutting upon a street 
may reserve damages that his grantee may collect 
for the invasion of these easements, and as to such 
damages the grantee becomes a trustee for the gran- 

tor.20 

Conveyance pending proceedings. In general, 
where property is conveyed after the commence¬ 
ment of condemnation proceedings but before the 
time when the taking is complete, the purchaser is 
entitled to the compensation,*^ unless such compen- 


sideration of amount stipulated in 
contract with government, but con¬ 
demnation suit was reauired to pro¬ 
ceed to award.—TJ. S. v. Certain Par¬ 
cels of Land in City of Linden, D.C. 
KJ., 30 P.Supp. 525. 

8. N.Y.—Clarke v. Long Island Real¬ 
ty Co., 110 N.Y.S. 697, 126 App.Div. 
282. 

Rights of lienholders generally see 
supra § 200. 

9. Ky.—Hutcherson v. Louisville & 
N. R. Co., 57 S.W.2d 12, 247 Ky. 
317. 

20 C.J. p 861 note 76. 

10. N.Y.—Application of Corporation 
Counsel of City of New York, 
Garden Place, 17 N.Y.S.2d 111, 
258 App.Div. 490, reargument de¬ 
nied IS N.Y.S.2d 1002, 259 App.Div. 
70S, appeal granted 20 N.Y.S.2d 
395, 259 App.Div. 814, appeal dis¬ 
missed 34 N.B.2d 341, 285 N.Y. 
326—In re Ninety-Sixth St. in 
Borough of Brooklyn, City of New 
York, 278 N.Y.S. 237, 243 App.Div. 
809. 

Beservation by condemnor 
Under deed from city, giving right 
to construct pier on lands under nav¬ 
igable waters, reserving right to ex¬ 
tend bulkheads to any point or dis¬ 
tance without compensation to pier 
owner, latter was not entitled to 
damages when bulkhead line was ex¬ 
tended, so as to destroy use of por¬ 
tion of pier.—^In re Water Front on 
North River in City of New York, 
205 N.YS. 56, 122 Misc. 863. 


11. Cal.—City of Los Angeles v. 
Dawson, 34 P.2d 236, 139 CaLApp. 
480. 

Waiver as extinguishing right to 
compensation generally see in¬ 
fra § 208. 

12. N.J.—^Brisbane v. Sullivan, 154 

A. 746, 108 N.J.Eq. 305. 

13. W.Va.—Worrell v. Lusk, 106 S. 

B. 440, 88 W.Va. 181. 

14. U.S.—U. S. V. Certain Lands, D. 

C. Ky., 25 P.Supp. 52. 

15. D.C.—Rose Campbell Mission v. 
Richardson, 73 P.2d 661, 64 App. 

D. C. 21. 

16. N.Y.—In re Leist, 178 N.Y.S. 268, 
189 App.Div. 155. 

17. N.Y.—^Manhattan Ry. Co. v. 
Meighan, 175 N.Y.S. 20, 186 App. 
Div. 733. 

IB. Okl.—Consolidated Gas Service 
Co. V. Tyler, 63 P.2d 88, 178 Okl. 
325. 

19. N.Y.—^Pegram v. New York El. 
R. Co.. 41 N.E. 424; 147 N.Y. 135. 

20 C.J. p 863 note 82. 

20. N.Y.—Schomacker v. Michaels, 
81 N.B. 555, 189 N.Y. 61. 

20 C.J. p 863 note 83. 

21. Cal.—Brick v. Cazaux, 71 P.2d 
588, 9 Cal.2d 549—Security Co. v. 
Rice, 9 P.2d 817, 215 Cal. 263, 82 

A. L.R. 1059—^Towne v. City of Los 
Angeles, 41 P.2d 363, 4 Cal.App.2d 
418. 

Ill.—City of Chicago v. Collin, 146 N. 

B. 741, 316 IlL 104. 

Kan.—^Dreier v. Kaw Valley Drainage 
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Dist. of Wyandotte County, 232 P. 
600, 117 Kan. 403. 

Mich.—Belawski v. Union Trust Co., 
215 N.W. 417, 418, 240 Mich. 429, 
citing Corpus Juris. 

20 C.J. p 861 note 78. 

Orantee of assignee 
Immediate grantee of owner of lots, 
even if he were assumed to have 
acquired right to condemnation 
award by virtue of assignment and 
not by conveyance of lots, was held, 
by conveying lots to another while 
he was owner of both award and lots 
by grant deed without reservation 
as to award, to have passed right to 
award with title to lots, and hence 
award was properly paid to party 
holding title at time of payment, 
where conveyances eventually vest¬ 
ing title in him were all made with¬ 
out reservation and while city had 
right to abandon condemnation pro¬ 
ceedings.—Bafik of America of Cal¬ 
ifornia V. City of Glendale, 50 P.2d 
1035, 1037, 4 Cal.2d 477, citing Cor- 
pus Juris. 

XK>cation subsequent to sale 
Purchaser had right of action for 
damages to farm resulting from pipe 
line which was not definitely located 
at time of sale.—^Petroleum Explora¬ 
tion V. McGeorge, 7 S.W.2d 821, 225 
Ky. 131. 

Bight to convey not affected by pro¬ 
ceedings 

N.C.—^Nantahala Power & Light Co. 
V. Whiting Mfg. Co., 184 S.B. 48, 
209 N.C. 560. 



§ 202 

sation is expressly reserved to the grantor .22 Where 
land is sold subsequent to the award, but before 
payment is made or security given by the condem¬ 
nor, and the conveyance is silent as to the right to 
damages, such right passes to the purchaser.23 
However, if one sells his land while proceedings 
are pending to appropriate a part, and allowance 
for anticipated damages has been made him, such 
award must be paid to him and not to the purchas¬ 
er, if the award is treated as a part of the purchase 

price.24 

Where transfer is enforced by specific perform¬ 
ance. Where one who had agreed to purchase lands 
refused to complete the contract, but it was later 
enforced by specific performance, the purchaser was 
entitled to the compensation where the land was 
taken for a railroad before the decree of specific 

performance.25 

§ 203. -Heir, Legatee, Devisee, and Per¬ 

sonal Representative 

As between the personal representatives of a de¬ 
ceased landowner and his heirs or devisees, if the land 
is taken or injured during the lifetime of the owner, the 
right to compensation is in the executor or administrator; 
in other cases it is in the heir or devisee. 

The rules governing the right to compensation 
for land taken or injured for public use, as between 
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a grantor and a grantee of the land, which are stat¬ 
ed supra § 202, determine the right to such compen¬ 
sation as between the personal representative of a 
deceased landowner and his heirs or devisees. If 
the land is taken or injured during the lifetime of 
the owner, the right to the compensation passes to 
his executor or administrator,^® and this right of 
the personal representative continues until distribu¬ 
tion of the estate has been made.^? Where the rule 
stated in Conversion § 36, that an award of damag¬ 
es is treated as personal property, applies, such an 
award does not go to the devisee of the property 
under the will of the owner but becomes a part of 
the residuary estate.^® On the other hand, the heir 
or devisee is entitled to the compensation if the 
owner dies before the land is taken or injured,29 or 
the damages are assessed,®® or before anything has 
been done to work a conversion of the land into 
money,unless the estate is insolvent;®® and some 
cases hold that the heir or the devisee is entitled to 
the money where the damages have been assessed 
but not paid before the owner’s death.®® Where 
title of record was in the estate, however, no dis¬ 
tribution having been made among the heirs, pay¬ 
ment of the award to the administrator was held 
proper.®^ Where the daughter of an intestate oc¬ 
cupies his homestead under circumstances exempt¬ 
ing it from liability for his debts, and the property 
is condemned, the daughter is entitled to compensa- 
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Division of damaffes 
Purchasers of a portion of the land 
pending; condemnation proceedings 
by the state could not complain of a 
division of the damages between the 
vendors and the purchasers.—State 
V. Hawk, 208 P. 709. 106 Or. 319. 

22. Ill.—Chandler v. Morey, 63 N. 
K 512, 195 111. 596, affirming 96 
llLApp. 278. 

23. Cal.—^Bank of America of Cali¬ 
fornia V. City of Glendale, 60 P.2d 
1035, 1037, 4 Cal.2d 477, quotinST 
Corpns Jnxls. 

^ Mo.—^Hamilton v. Big Medicine 
Drainage Dist No. 1. 261 S.W; 940, 
941, 217 Mo.App. 247, quoting Cor¬ 
pns Juris. t 

Iowa.—Griffeth v. Pocahontas Coun¬ 
ty Drain. Dist. No. 41, 166 N.W. 
570, 182 Iowa 1291. 

Szpress contract provisions 
Where the description of the prem¬ 
ises sold Included lands involved In 
pending street opening proceedings, 
for which no award had been paid, 
and the contract provided that it 
covered any award made or to be 
made, and that vendor would execute 
and deliver all proper instruments 
for the conveyance of title and the 
assignment and collection of such an 
award, purchaser was entitled to a 
subsequent award, notwithstanding 


a provision excepting such land as 
had been taken for the opening or 
widening of streets.—^Pox Film Cor¬ 
poration V. Hirschman, 202 N.T.S. 
854, 122 Misc. 354, affirmed 207 N.Y.S. 
838, 212 App.Div. 837. 

24. Iowa.—Griffeth v. Pocahontas 
County Drain. Dist. No. 41, 166 N. 
W. 570, 182 Iowa 1291. 

25. Mass.—^Pinkerton v. Boston & A. 
R. Co., 109 Mass. 527. 

26. Mass.—Skahan v. Common¬ 
wealth, 11 N.E.2d 438, 299 Mass. 
25. 

20 C.J. p 863 note 88. 

27. Minn.—^Eyre v. Faribault, 141 N. 
W. 170, 121 Minn. 233, L.R.A.1917A 
685. 

Vt.—St, Albans v. Seymour, 41 Vt. 
579. 

28. N.T.—In re Jamaica Bay, Bor¬ 
oughs of Brooklyn and Queens, 
City of New York, 297 N.Y.S. 415, 
252'App.Div. 103. 

29. U.S.—^U. S. v. Certain Lands, D. 

C. Ky., 26 F.Supp. 52. 

D.C.—^Rose Campbell Mission v. 
Richardson, 73 F.2d 661, 64 App. 

D. C. 21. 

20 C.J. p 864 note 90. 

Devise '.subject to oonditloii subset 
quent 

Where eleven acres of ninety- 
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seven-acre tract devised to hospital 
subject to condition subsequent were 
taken by, eminent domain, hospital 
did not thereby lose its right in con¬ 
demnation award, but was required 
to hold award in separate fund and 
was entitled to receive only interest 
thereon, in view of provision of will 
that hospital would lose its right in 
land. devised by voluntary sale or 
mortgage of any part or by failing 
to use land or any part for hospital 
purposes.—^In re Cook’s Will, 277 N. 
Y.S. 26, 243 App.Div. 706, affirmed 
Westchester County by Westchester 
County Park Commission, In re, 198 
N.E. 404, 268 N.Y. 560. 

30. N.Y.—^Mitchell v. Metropolitan 
El. R. Co., 31 N.E. 260, 134 N.Y. 11, 
affirmed 9 N.Y.S, 829, 56 Hun 643. 

20 C.J. p 864 note 91. 

31. Pa.—-Oliver v. Pittsburgh, V. & 
C. R. Co., 19 A. 47, 131 Pa. 408, 17 ‘ 
Am.S.R. 814. 

20 C.J. p 864 note 92. 

32. N.H.—Goodwin v. Milton, 25 N. 
H. 458. 

33. Ga.—^Parker v. Chestnutt, 5 S.B. 
289, 80 Ga. 12. 

20 C.J. p 864 note 94. 

34. Vt.—St Albans v. Seymour, 41 
Vt 679. 
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§ 205 


tion not only for her share of the property but also 
for the right to occupy the whole.^S 

5 204. - Owner Absent, or under Disabil¬ 

ity 

In some Jurisdictions, where the owner Is absent or 
Incompetent, the money is paid into court for disposal 
for his benefit. 

Where an owner is out of the state or incompe¬ 
tent, it is required in some jurisdictions that the 
money be paid into court, subject to disposal by the 
court for the benefit of such owner.86 

§ 205. Conflicting Claims 

a. In general 

b. Parties, pleading, evidence, and trial 


a. In General 

Conflicting claims to the condemned land or to the 
award standing in its place are determined in different 
ways in different Jurisdictions. 

•Where there are different claimants to the fund, 
or the title to the land is in question, it is proper 
to order that the money awarded be paid into court, 
or be deposited with some designated officer, or in 
some designated depository, for the benefit of those 
who shall ultimately prove to be the rightful own¬ 
ers and under some statutes awards subject to 
conflicting claims are required to be paid into court 
to be paid out as the court shall direct.^* The court 
may order the payment to be withheld until the 
dispute is settled.®® Such money then becomes in 
law the property of the party who is entitled to it, 
and is subject to disposal by the court having ju¬ 
risdiction to determine who is the rightful ownei%4® 


35. Kan.—^Koehler v. Gray, 172 F. 25, 
102 l^n. 878, L.R.A.1918D 1088. 

36. Ill.—^Bartlow v. Chicago, B. & Q. 
R. Co., 90 N.B. 721, 243 Ill. 332. 

20 C.J. p 864 note 96. 

37. Mo.—City of St. Louis ▼. Ros¬ 
si. 64 S.W.2d 600, 605, 833 Mo. 
1092, citing Corpus Juris. 

20 C.J. p 865 note 97. 

Award substituted for land see su¬ 
pra § 196. 
xmioioTim owners 

If in a proceeding to condemn land 
it appears that there are unknown 
owners, compensation for their share 
may be paid into court, under Code 
Civ.Proc. § 3278.—^Manhattan Ry. Co, 
V. Meighan, 175 N.Y.S. 20, 186 App. 
Div. 733. 

38. N.T.—^In re Old Klngsbridge 
Road in City of New York, 127 N.E. 
476, 229 N.Y. 30 reversing In re 
Old Kingsbridge Road, 179 N.Y.S. 
940, 190 App.Div. 906, which af¬ 
firmed In re Corporation Counsel 
of City of New York, 173 N.Y.S. 
239, 105 Misc. 1. 

New York City Charter held not re¬ 
troactive 

N.Y.—^Application of Long Island R. 
Co., 22 N.Y.S.2d 706, 174 Misc. 
1037. 

Mere possibility of olatm or lien 
which is not proved or urged by its 
holder is insufficient to constitute an 
adverse or conflicting claim to the 
award.—^Application of Long Island 
R. Co., supra. 

Money erroneously paid into court 
Condemnation award paid into 
court should be paid out to rightful 
claimant, although its right to the 
money was so clear that money 
should not have been paid into court. 
—In re Lands on West 206th St, 
Borough of Manhattan, City of New 
York, 157 N.E. 833, 245 N.Y. 497, 


reversing In re Housing Station for 
Street Cleaning I>epartment on West 
205th St, Borough of Manhattan, 
City of New York, 220 N.Y.S. 74, 219 
App.Div. 459, and reargument denied 
In re Lands on West 205th St, Bor¬ 
ough of Manhattan, City of New 
York, 159 N.E. 643, 2.46 N.Y. 642. 

39. Va.—^Muire v. Falconer, 10 Gratt. 
12, 61 Va. 12. 

Wash.—North Coast R. Co. v, Hess, 
105 P. 853, 56 Wash. 335. 

40. XT.S.—City of St. Louis v. Dyer, 

C. *C.A.Mo., 56 F.2d 842, affirming, 

D. C., U. S. V. Scott, 66 P.2d 839— 
Watson V. U. S., D.C.N.C., 34 P. 
Supp. 777. 

Ill.—^Department of Public Works 
and Buildings v. Porter, 158 N.E. 
366, 327 Ill. 28. 

Mo.—City of St Louis v. Rossi, 64 S. 
W.2d 600, 605, 333 Mo. 1092, cit¬ 
ing Corpus Juris. 

20 C.J. p 865 note 99. 

Satisfaction of liens out of award 
paid into court see supra § 200. 
Compensation due attorneys 
On petition for distribution of pro¬ 
ceeds of award for lands taken by 
state highway commission in con¬ 
demnation proceedings, chancery 
court may determine amount of com¬ 
pensation due attorneys who ob¬ 
tained the award.—^In re State High¬ 
way Commission, 163-A. 288, 112 N.J. 
Eq. 85. 

Matter of general equity 

(1) Where Judgment is for full 
value of land appropriated, appor¬ 
tionment of a fund between rival 
claimants is a matter of general 
equity which the court may settle 
without reference to any statute.— 
Pacific Nat. Bank of Seattle v. 
Bremerton Bridge Co., 97 P.2d 162, 2 
Wash.2d 62—State v. Lewis County 
Super. Ct., 141 P. 906, 80 Wash. 417. 

(2) So where all the parties in¬ 
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terested in the fund to be derived 
from the condemnation agreed that 
the proceeds should be paid into 
court, which should have full power 
and' authority to determine the re¬ 
spective rights and priorities of 
claimants, the proceeding must be 
deemed an equitable one, for only 
equity could determine the rights of 
intervening creditors, mortgagees, 
etc.—Turner v. Woodard. Mass., 259 
P. 737, 170 C.C.A. 53. 

Plenary power 

Circuit court acquiring custody of 
funds awarded in condemnation pro¬ 
ceeding had plenary power to dis¬ 
tribute fund between parties.—City 
of Birmingham v^ Hudson, 132 So. 1, 
222 Ala. 332. 

In proceedings to determine con¬ 
flicting claims' to condemnation 
award, court was without power to 
consider attack on assignment to 
holder of junior mortgages of sur¬ 
plus of award remaining after pay¬ 
ment of senior mortgage.—In re 
Beach Second St., Far Rockaway, 
Queens County, City of New York, 
252 N.Y.S. 796, 141 Misc. 820. 

Notice 

An order of the district court, di¬ 
recting clerk to pay to a county 
treasurer from funds in registry in 
condemnation proceedings a sum of 
money as taxes on condemned land, 
would not be set aside on ground that 
order was applied for and passed 
without notice to landowners, where 
order was passed so that taxes could 
be paid and penalties avoided and oi> 
der, by its terms, preserved land- 
owners/ rights, and, in view of terms 
of order, appropriate relief could be 
given otherwise than by setting or¬ 
der aside.—^In re South Carolina Pub¬ 
lic Service Authority, D.C.S.C., 37 F. 
Supp. 28, affirmed, C.C.A., Barnes v. 
South Carolina Public Service Au- 
I thority, 120 F.2d 439. 
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and under some statutes the court may order a ref¬ 
erence to determine the proper disposition of the 
fund,^^ but a reference will not be ordered where 

the facts are undisputed 

Adverse claims to the property may be deter¬ 
mined by the court in the condemnation proceed¬ 
ings in some jurisdictions,^^ but not in others.^^ 
In some jurisdictions it is held that, where there 
are conflicting claims to the property, the ques¬ 
tions involved are not to be litigated until after th^ 
proceeding is ended and the award is to be distrib-. 
uted>5 In other jurisdictions, while it is proper 
practice to require claimants to litigate and settle 
their respective interests in the property prior to 


the impaneling of the jury,^® or before submitting 
to the jury the question of damages,^*^ it is not es¬ 
sential, under all circumstances, that this should be 
done.^® 

A claimant of the fund who was not made a party 
to the proceedings may bring on action to recover 
his interest,49 or he may intervene or present a pe¬ 
tition in the condemnation proceedings,^® or file a 
statement of his claim,with the appraisers.®^ So, 
too, the rights of claimants may be determined on a 
bill of interpleader brought by the condemning 
party,®2 or by the official with whom the fund was 
deposited and the condemnor can protect itself 
by paying the money into court where claimants 


41. Pa.—^In re Chartiers Ave. Widen- 
- ing, 86 Pittsb.Leg.J. 429. 

Va.—Swann v. Washington Southern 
R. Co., 61 S.B. 750, 108 Va. 282. 

42. N.Y.—^In re Widening of Bosco- 
bel Ave., City of New York, 275 N. 
Y.S. 1, 242 App.Div. 392, appeal 
dismissed Widening of Boscobel 
Ave., Borough of Bronx, City of 
New York, In re, 195 N.E. 178, 266 
N.Y. 503—^In re Beach Second St., 
Far Rockaway, Queens County, 
City of New York, 252 N.Y.S. 796, 
141 Misc. 820. 

43. Cal.—City of Los Angeles v. 
Darms, 268 P. 487, 92 CaLApp. 
501. 

20 C.J. p 865 note 2. 

BetexxninatioiL by jury or coxnmis- 
sloners see infra § 277. 

On apiteal from assessment of ben^ 
ellts, which was in the form of an 
ordinary complaint in a civil potion, 
the court, before assessing damages, 
was required to determine whether 
claimant owned portion of land, 
where ownership was in issue, and to 
exclude property, title to which had 
passed .from claimant.—Kelly v. City 
of Waterbury, 143 A. 96, 108 Conn. 
205. 

TTnder Greater New York Charter 
supreme court has power to deter¬ 
mine both priority between claims 
to awards made in condemnation pro¬ 
ceeding and validity of such claims, 
where all interested parties are rep¬ 
resented,—^In re City Trust Co., 277 
N.Y.S. 536, 155 Misc. 19. 

44. Tex.—^Malone v. City of Madl- 
sonville, Civ.App., 24 S.W.2d 483. 

45 . N.Y.—In re Old Kingsbridge 
Road in City of New York. 127 N.E. 
476, 229 N.Y. 30, reversing In re 
Old Kingsbridge Road, 179 N.Y.S. 
940, 190 App.Div. 906, which af¬ 
firmed In re Corporation Counsel of 
City of New York, 173 N.Y.S. 239, 
105 Misc. 1—Jefferson County v. 
Treadwell, 283 N.Y.S. 472, 156 Misc. 
895. 

Tex.—^Malone v. City of Madisonville, 
Civ.App., 24 S.W.2a 483. 

20 C.J. p 865 note 3. 


Where there is any.lien or eneum- 
braaoe on property appropriated, for 
parposesy the case comes with¬ 
in the provisions of the statute for 
the deposit of the sum awarded in a 
bank and a subsequent distribution 
to the persons entitled thereto on 
proper application being made.—^Mor- 
oney v. State. 124 N.Y.S. 824, 67 Misc. 
58—Taylor v. State, 124 N.Y.S. 818— 
9 C.J. p 1139 note 9. 

Claiming award to “unknown owner*’ 
In condemnation proceeding by 
county, petition for order directing 
payment to petitioner of an award 
to “unknown owner*' should have 
been made after entry of final order 
confirming report of commissioners 
of estimate by whom assessment, of 
damages was made, and county court 
had no authority to make such order 
prior to entry of the final order.— 
In re Nassau County, 24 N.Y.S.2d 639, 
261 App.Div. 118. 

46. Ill.—Chicago V. Gage, 109 N.E. 
28, 268 Ill. 232. 

20 C.J. p 865 note 4. 

47. Wash.—Tacoma v. Gillespie, 144 
P. 697, 82 Wash. 487—Bellingham 
Bay & B, C. R. Co. v. Strand, 44 
P. 140, 14 Wash. 144. 

20 C.J. p 866 note 5. 

48. Ill.—Chicago v. Gage, 109 N.E.- 
28, 268 III. 232—Chicago & N. W. 
R. Co. V. Miller, 95 N.E. 1027, 251 
Ill. 58. 

20 C.J. p 866 note 6. 

49. Wls.—^Pauerbach v. Dane Coun¬ 
ty, 287 N.W. 754, 232 Wis. 437. 

20 C.J. p 866 note 7. 

Remedy held not applicable where 
the adverse claimants are the iden¬ 
tical persons named in the original 
condemnation suit.—Muskingum Wa¬ 
tershed Conservsmcy Dist. v. Pry, 23 
N.E.2d 962, 62 Ohio App. 323. 

5a Ill.—City of Chicago v. Collin, 
146 N.B. 741, 316 lit 104. 

20 C.J. p 866 note 8. 

latexplea 

(1) In condemnation proceedings, 

ii?n 


although defendant did not except to 
report of commissioners within time 
required, court had jurisdiction to de¬ 
termine his interplea claiming sum 
awarded another.—Cassville School 
Dist. V. McArtor, Mo.App., 286 S.W. 
729. 

(2) Where rival claimants to the 
fund filed interpleas, the proceed¬ 
ing was not in rem and would not 
have been one even under a bill of 
interpleader. Where the award be¬ 
came fixed by lapse of time, and, on 
one of rival claimants filing a mo¬ 
tion praying that the same be paid 
into court so that the parties might 
interplead, other claimants filed their 
interpleas, the trial court had ju¬ 
risdiction to determine the right of 
the several parties to the fund, al¬ 
though it was not yet paid into 
court, and none of the parties can 
thereafter collaterally attack the de¬ 
termination on the ground that the 
fund was not brought into court; 
and the court has power to compel 
contending claimants to interplead 
although it cannot issue execution 
for the fund until the party entitled 
is determined.—^Murphy v. Barron, 
228 S.W. 492, 286 Mo. 390. 

Statement of defense 
In proceeding to establish claim 
to award by commissioners on land 
condemned by United States, inter¬ 
vening claimants would not be de¬ 
nied recovery on contention that they 
were too late in making their com¬ 
plaint, where theory on which such 
defense was based was not clearly 
stated.—^U. S. v. Certain Lands,, D.C. 
Ky., 25 P.Supp. 52. 

51. N.Y.—Matter of New York Wa¬ 
ter Supply, 130 N.Y.S. 997, 73 

Misc. 231. 

20 C.J. p 866 note 9. 

52. Ill.—Chandler v. Morey, 63 N. 
E. 512, 195 Ill. 596, affirming 96 
Ill.App. 278. 

Mo.—Hilton V. St. Louis, 12 S.W. 657, 
99 Mo. 199. 

53. Ill.—O'Connell v. Sanford, 99 N. 
B. 74, 255 Ill. 49. 

20 C.J. p 866 note 11. 
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can have their rights adjudicatedbut the court 
cannot entertain a motion to direct the clerk to pay 
over a fund deposited where there is a dispute as 
to who is entitled thereto.®^ 

Payment to wrong person. If the condemning 
corporation voluntarily pays over the amount of 
the award to the wrong person, it does so at its 
peril;®® but where the compensation is paid to the 
person named in the award after its confirmation, 
without notice of an adverse claim, the condemnor 
is not liable to the adverse claimant.®*^ So, where 
the compensation is paid into court in strict accord¬ 
ance with the statute, the condemnor need not see 
to the application of the amount, and is not affect¬ 
ed by any error of the court in determining the per¬ 
sons entitled thereto,®® but the true owner may 
bring an action for money had and received against 
one who obtained the amount out of court.®® A 
claimant who does not intervene in the condemna¬ 
tion proceedings, nor present his claim for the 
•award until the money is paid over by the officer 
with whom it was deposited to the person in whose 
favor the award was made, cannot recover from 
such officer.®® Where highway commissioners pay 
the damages assessed to a life tenant under the be¬ 
lief that the fee was in him, and the proceedings 
are declared void and a new condemnation is had 
apportioning the damages, the commissioners may 
recover from the life’tenant the amount paid to 
him, subject to a credit by the amount assessed as 
his damages in the second proceedings. Where a 
mistake is made in the proceedings as to the real 
owner, the court may direct the damages to be paid 
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to the proper party on proof of that fact.®® 

b. Paorties, Pleading, Evidence, and Trial 

In proceedings to determine conflicting claims gen¬ 
eral rules relating to parties, pleading, evidence, and trial 
may be applied so far as the circumstances warrant. 

The government is not a necessary party to an 
action to determine adverse claims to an award 
made by it but which it refuses to pay until such 
claims are settled;®® and one claiming the right to 
compensation need not join as parties persons hav¬ 
ing the same right as petitioner to file a petition 
therefor.®^ In an action by mortgagees claiming an 
interest in the funds, the mortgagor or his succes¬ 
sor is a necessary®® or at least a proper®® party. 
Where the holder of a leasehold estate died before 
verdict was rendered in condemnation proceedings, 
his minor heirs, as to whom no revivor was taken 
are proper parties to seek vacation of a judgment 
affecting their interests.®'^ 

In an action to recover money awarded, the com¬ 
plaint must state facts-showing claimant is entitled 
to the award.®® Unnecessary allegations that plain¬ 
tiff had been owner for a stated period, and of the 
sources of his title, have been held not to show 
that his action was barred by the statute of limita¬ 
tions.®® Rival claims to a fund paid into court in 
effect traverse each other, and each claimant is both 
plaintiff and defendant and the claims should be 
liberally construed.^i Where the court has no pow¬ 
er to try title in condemnation proceedings, a motion 
for leave to amend the pleadings by making an ad¬ 
verse claimant a party to^have the ownership of the 


54. Md.—Record Building & Loan | 
Ass’n of Baltimore City v. Safe 
Deposit & Trust Co. of Baltimore, 
171 A. 43. 166 Md. 348. 

55. Mont.—Chicago, M. & St P. R. 
Co. V. White, 93 P. 360, 36 Mont 
437. 

66. W.Va.—Clark v. Raleigh County 
Court, 185 S.E. 856, 117 W.Va. 
467. 

20 C.J. p 866 note 13. 

Payment to lessor where lessee is in 
possession see supra § 198. 

Payment to mortgagor when mort¬ 
gagee entitled thereto see supra § 
201 . 

57. N.T.—In re Sea Beach R. Co.» 
148 N.T.S. 1080, affirmed 89 N.B. 
1112, 196 N.Y. 633—Sherwood v. 
New York, 11 Abb.Pr. 347. 

Name impxovidently stricken 
Coowner of property whose name, 
following partition, was improvident- 
ly stricken as plaintiff, without no¬ 
tice to him, in proceedings against 
city for compensation for street 
widening, could not compel city to 
respond again in damages after city’s 

29C.J.S.-71 


satisfaction of verdict recovered by 
coplaintiff.—Green v. City of Pitts¬ 
burgh. 166 A. 586, 311 Pa. 132. 

58. U.S.—City of St. Paul v. Certain 
Lands in City of St Paul, C.C.A. 
Minn., 48 F.2d 805. 

20 CJ. p 867 note 15. 

59. Conn.—Palo v. Rogers, 165 A. 
803. 116 Conn. 601. 

20 C.J. p 867 note 16. 

That plaintiff did not intervene 
in condemnation proceeding did not 
preclude suit.—^Yellow Cab Co. v. 
Howard, 243 IlLApp. 263. 

60. Kan.—^Armstrong v. Moore, 40 
P. 834, 1 Kan. App. 450. 

61. Ill.—Homey - v. Coldbrook, 65 
IlLApp. 477. 

68^ Pa.—Boyd v. Negley, 40 Pa. 877. 
20 C.J. p 867 note 19. 

63. Wash.—^Zimmerli v. Waldorf 
Restaurant Co., 210 P. 801, 122 
Wash. 383. 

64. Ill.—City of Chicago v. Collin, 
146 N.B. 741, 316 IlL 104. 

1121 


65. Md.—Hagerstown v. Groh, 6l A. 
467, 101 Md. 560, 4 Ann.Cas. 943. 

20 C.J. p 866 note 7 [e] (2). 

66. Minn.—Lumberman’s Ins. Co. v. 
St. Paul, 80 N.W. 357, 77 Minn. 
410. 

20 C.J. p 866 note 7 [e] (1). 

€ff. Ohio.—City of Cincinnati v. 
Smythe, 11 N.E.2d 274, 57 Ohio 
App. 70. 

68. Cal.—Brick v. Cazaux, 71 P.2d 
588, 9 Oal.2d 549. 

Complaint hdd to state cause of ac¬ 
tion 

Cal.—Romero v. Department of Pub¬ 
lic Works, 109 P.2d 662, prior opin¬ 
ion, App., 97 P.2d 871. 

Or.—Weith v. Klein, 298 P. 902, 136 
Or. 201. 

Wis.—Fauerbach v. Dane County, 
287 N.W. 754, 232 Wis. 437. 

69. Wyo.—^Watts v. Lawrence, 138 
P. 34, 26 Wyo. 367, denying rehear¬ 
ing 185 P. 719, 26 Wyo. 367. 

70. U.S.—U. S. V. Hoblitzell, D.C. 
Va., 2 P.Supp. 832. 

71. U.S.—^U. S. V. Hdblitzell, supra. 
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land adjudicated will be denied 

The party claiming to be entitled to the compen¬ 
sation awarded has the burden of establishing his* 
title*^^ or Ibss,'^^ and cannot recover on the weak¬ 
ness of adverse claimsWhere there is only one 
claimant to a fund paid into court, however, it has 
been held that the fund should be awarded to him 
without even prima facie proof of title.^® In a 
suit by a vendee against a vendor, who had settled 
with the condemnor for several lots taken without 
making separate settlement for the lots involved in 
the vendee’s suit, the burden is on the vendor to 
show that such lots were of less value than the oth¬ 
er lots.’^'^ 
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Evidence as to an agreement between rival claim¬ 
ants as to the disposition of the proceeds of the 
condemnation award is admissible;*^® and so is ev¬ 
idence that the land involved had been dedicated 
to public useJ® - In a lessee’s action against his les¬ 
sor for money received, evidence tending to discred¬ 
it testimony that defendant sold the property to the 
condemnor is admissible.®® 

General rules as to weight and sufficiency of evi¬ 
dence apply.®^ 

Where the trial is before a jury, disputed ques¬ 
tions of fact should be submitted to the jury.82 
Immaterial contentions need not be determined.®® 
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72. N.Y.—Jefferson County v. Tread¬ 
well. 283 N.Y.S. 472, 156 Misc. 
895. 

73. U.S.—U. S. V. Hoblitzell, D.C.Va., 

2 P.Supp. 832. 

Cal.—Brick v. Cazaux. 71 P.2d 588, 9 
Cal.2d 549. 

Ky.—Slone v. Levisa River R. Co., 59 
S.W.2d 13, 248 Ky. 540. 

SesemratioxLS in patent or gx&nt 

(1) In condemnation suit, in Vir¬ 
ginia, burden of locating reservations 
in patent rests on claimant of com¬ 
pensation, who claims under patent, j 
and compensation will not be dis¬ 
tributed without proof of prima facie 
right, where tracts are within patent 
making unlocated reservations. No¬ 
torious and long-continued dominion 
by claimant of fund from condemna¬ 
tion of two small tracts was held 
to Justify belief that exceptions in 
private deeds of larger tract were 
outside condemned tracts, however; 
but possession of tracts condemned 
within patent making unlocated res¬ 
ervations raises no presumption, en¬ 
titling possessor to compensation, 
that state ever granted tracts re¬ 
served, or that they do not conflict 
with tracts condemned.—^U. S. v. 
Wythe County Iron & Zinc Corpora¬ 
tion, D.C.Va., 11 F.2d 971. 

(2) It is the duty of the court of 
its own motion to take notice of 
failure of claimants of funds to lo¬ 
cate reservations of prior claims 
from operation of grant.—^U. S. v. 
Grogg. D.ava., 9 P.2d 424. 

(3) Statute, relieving plaintiff in 
ejectment, unlawful entry, etc., from 
locating reservations in grant, is lim¬ 
ited to proceedings specified, and is 
not available to claimant of fund in 
condemnation proceedings, nor is 
such statute changing in conflict with 
statute providing for distribution of 
funds in condemnation proceedings. 
—^U. S. V. Grogg, supra. 

74. Pa.—Fidelity-Philadelphia Trust 
Co. V. Kraus, 190 A. 874, 325 Pa. 
581. 110 A.L.R. 538. 

75. Ky.—Slone v. Levisa River R. 
.,7 <3©.,, 59 S.W.2d 13, 248 Ky. 640. 


76. U.S.—^U. S. V. Hoblitzell. D.C. 
Va., 2 P.Supp. 832. 

77. R.I.—Salvatore v. Fuscellaro, 
166 A. 26, 53 R.I. 271. 

78. Cal.—Russakov v. McCarthy 
Co., 275 P. 808, 206 Cal. 682. 

79. Conn.—Kelly v. City of Water- 
bury. 143 A. 96, 108 Conn. 205. 

80. Ill.—Yellow Cab Co. v. Howard, 
243 IU.APP. 263. 

81. Svldence held sufflclent 

(1) To establish claimant's title. 
La.—Housing Authority of New Or¬ 
leans V. Merritt, 200 So. 311, 196 
La. 955. 

N.Y.—In re Neptune Ave. In City of 
New York, 262 N.Y.S. 679, 238 App. 
Div. 839—In re Levy’s Estate, 8 
N.Y.S.2d 858, 169 Misc. 785—In re 
Property Extending Prbm Flushing 
Bay to Interborough Parkway, 
Grand Central Parkway and East 
and West of Grand Central Park¬ 
way Extension, 2 N.Y.S.2d 374, 166 
Misc. 864. 

(2) To show that equitable own¬ 
ership of disputed land belonged to 
husband, whose wife was record own¬ 
er thereof, entitling estate of de¬ 
ceased husband to condemnation 
award therefor.—McCall v. Iowa 
State Highway Commission, 252 N.W. 
546, 217 Iowa 1054. 

(3) To sustain finding that claim¬ 
ants had no right to award.—In re 
Smith, 278 ,N.Y.S. 467, 244 App.Div. 
733. 

(4) To support finding that persons 
claiming interest were not innocent 
purchasers for value.—Slone v. Le¬ 
visa River R. Co., 69 S.W.2d 13, 248 
Ky. 540. 

(6) To sustain award of jury with 
regard to division of compensation 
between owner and lessee.—^In re 
Widening of Michigan Ave. from 
Roosevelt to Livernois Avenues, 273 
N.W. 798, 280 Mich. 589. 

Evidence held InsufiLcieiit 
.(I) To establish claimant’s right 
to award. 


Ala.—City of Birmingham v. Hudson, 
132 So. 1, 222 Ala. 332. 

La.—Housing Authority of New Or¬ 
leans V. Merritt, 200 So. 311, 196 
La. 955. 

N.Y.—In re Opening and Extending 
West Third Street, Borough of 
Brooklyn, City of New York, 300 
N.Y.S. 948, 253 App.Div. 755—In 
re Public Park, Borough of Queens, 
City of New York, 285 N.Y.S. 792, 
247 App.Div. 746—In re Marsh, 272 
N.Y.S. 807, 162 Misc. 464. 

(2) To show that wife gave city 
notice or made application sufficient 
to obligate it to set aside third of 
award to preserve her dower inter¬ 
est.—In re East 42nd Street, Borough 
of Brooklyn, 3 N.Y.S.2d 665, 167 Misc. 
714. 

(3) To show that plaintiff’s lien 
was jeopardized by the condemnation 
proceeding.—^Aldrich v. R. J. Ederer 
Co., 134 N.E. 726, 302 Ill. 391, re¬ 
versing 220 Ill.App. 333. 

88. Ark.—Johnson v. Washington 
County, 20 S.W.2d 179, 179 Ark. 
1116. 

Intervention, 

In proceeding by United States to 
condemn land, amended answer and 
petition of intervention, by which 
some of defendants claimed title to 
land by adverse possession, raised 
issue which should have been deter¬ 
mined after full hearing, so that 
court erred in directing verdict 
against such defendants on plead¬ 
ings, although description of land in 
deed to them was incomplete, as they 
might have introduced parol evidence 
to complete description on full 
hearing.—Flournoy v. U. S., C.C.A. 
Ga., 115 F.2d 220. 

Value of reversionary interest was: 
for trier of fact, after proof of such 
value had been introduced in evi¬ 
dence.—^Romero v. Department of 
Public Works, Cal., 109 P.2d 662r 
prior opinion,. App., 97 P.2d 871. 

83. La.—^Housing Authority of New 
Orleans v. Merritt, 200 So. 311, 196 
. La. 956. ^ 
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A finding that former owners had not transferred 
heir interest in the award does not offset the ad- 
nitted fact that the land was conveyed without ex¬ 
press reservation of any interest in the award and 
he consequent conclusion that interest in the award 
lad also been conveyed.Jn a controversy involv- 
ig a claim, that prior to condemnation the land 
lad been purchased by plaintiff from defendant un- 
ler executory contract, the parties’ rights are de- 
erminable by the rules governing specific perform¬ 


ance.85 ^ lessor suing to cancel leases on con¬ 
demned property so as to make the award available 
to him cannot recover from the lessee damages in 
the form of lost interest on the award, in the ab¬ 
sence of statute or contract binding the lessee to 
make a release. 

The expenses and allowance of a commissioner 
to whom the matter has been referred are the only 
costs to be paid from the fund.^*^ 


a. EXTINGUISHMENT OF RIGHT TO COMPENSATION 


206. By Grant 

Where the landowner grants rights in or over his 
md, the terms of his contract are controlling, and he 
annot recover in condemnation proceedings for land 
aken within the limits of such grant. 

Where a landowner has granted a right of way 
ver his land, he must look to his contract for com- 
ensation, as it cannot be awarded to him in con- 
emnation proceedings, ^8 provided the contract is 
alid,S® and all its conditions have been complied 
dth by the grantee but a grant of a right of 
ray will not defeat recovery of compensation for 
ind taken beyond the limits of such grant,nor 
dll an abutting owner, who conveys land to the 
ity for the purpose of widening a street, be pre¬ 
luded from claiming damages arising from a 
liange of grade not contemplated at the time of 
le conveyance and, if one who contracts with 
le owner continues to use the property under the 
Dwer of eminent domain after the expiration of 
le contract, the owner is entitled to compensa- 
.on.®3 

Authority to appropriate lands within this rule 


must be obtained from the owner of the fee.94 Or¬ 
dinarily, the condemning party cannot claim any 
I rights under or by virtue of an agreement between 
the owner and a third person,and is not bound 
thereby.98 ' The right to compensation for land tak¬ 
en by a railroad company accrues when the compa¬ 
ny enters on the land and commences the construc¬ 
tion of the road, and the company cannot defeat 
the right by subsequently obtaining an assignment 
of a contract to it, by which the owner had agreed 
with another company to convey the right of way 
to the latter if it would build its road between cer¬ 
tain points.^7 

Whether a grant is binding on a subsequent gran¬ 
tee of the land depends largely on the nature and 
terms of the agreement,^8 and also on the question 
whether the grantee had notice of it.99 ,The gran¬ 
tee in a deed^ with a covenant giving a right of 
way over the land for the benefit of adjoining lands 
of the grantor, cannot recover compensation for 
the right of way in the absence of a showing that 
the way is used for purposes not authorized by the 
covenant.! A lessee with notice will be bound by a 


L Cal.—Towne v. City of Los 
Angreles, 41 P.2d 363. 4 Cal.App.2d 
418. 

)- W.Va.—Worrell v. Lusk, 106 
S.B. 440, 88 W.Va. 181. 

IL Wash.—Zimmerli v. Waldorf 
Hestaurant Co., 210 P. 801. 122 
Wash. 383. 

iterest on award or Judgment see 
Infra § 333. 

iterest as element and damages for 
delay in payment of compensation 
generally see supra § 176. 

- XT.S.—U. S. V. Wythe County Iron 
& Zinc Corporation, D.C.Va., 11 
F.2d 071. 

^ Kan.—De Vore v. State High¬ 
way Commission, 64 P.2d 971, 143 
Kan. 470. 

5x.—State V. Lindley, Civ.App., 133 
S.W.2d 802. 

.ah.—Thomas B. Jeremy Estate v. 
Salt Lake City, 49 P.2d 406, 87 
Utah 370. 

C.J. p 867 note 21. 


89. Ind.—Shortle v. Terre Haute & 
I. R. Co., 30 N.B. 1084, 131 Ind. 
338. 

20 C.J. p 867 note 22. 

90. N.T.—Heimhurg v. Manhattan 

R. Co., 66 N.E. 899. 162 N.Y. 352, 
affirming- 46 N.T.S. 999, 19 App. 
Div. 179. 

20 C.J. p 867 note 23. 

91. Ky.—Maysville & B. S. R. Co. v. 
Ball, 66 S.W. 188, 108 Ky. 241, 21 
Ky.L. 1693. 

20 C.J. p 868 note- 24. 

92. W.Va.—Harman v. Bluefield, 73 

S. B. 296, 70 W.Va. 129. 

93. Pa.—^Heilman v. Union Canal 
Co., 50 Pa. 268. 

94. Mich.—Toledo, A. A. & G. T. R. 
Co. V. Dunlap, 11 N.W. 271, 47 
Mich. 456. 

20 C.J. p 868 note 27. 

95. R.I.—Central Land Co. v. Provi¬ 
dence, 2 A. 653, 16 R.I. 246. 
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Vt.—^Vermont Cent. R. Co. v. Baxter, 
22 Vt. 365. 

20 C.J. p 868 note 28. 

9®- Fa.—Penn Gas Coal Co. v. Ver¬ 
sailles Fuel Gas Co., 19 A. 933. 181 
Pa. 622. 

20 C.J. p 868 note 29. 

97. Wash.—Oregon R. & Nav. Co. v. 
Day, 14 P. 588, 3 Wash.T. 252. 

98. Subsequent grantee held bound 
N.Y.—^Herzog v. New York El. R. 

Co., 27 N.Y.S. 1034, 76 Hun 486. 
20 C.J. p 868 note 31 [a] (1). <2), 
(4), (5), [b]. 

Subsequent grantee held not bound 
Ohio.—^Warner v. Baltimore & O. R. 

Co., 31 Ohio St. 265. 

'20 C.J. p 868 note 31 [a] (3). 

99- N.Y.—^Ward v. Metropolitan Bl- 
R. Co., 46 N.B. 319, 162 N.Y. 39. 
N.C.—^Beattie v. Carolina Cent. R- 
Co., 12 S.B. 913, 108 N.C. 425. 

20 C.J. p 868 note 32. 

1. Wis.—^Barkhausen v. Chicago, M. 

M. 
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grant made by the lessor.^ 

§ 207. By Release or Agreement Not to Claim 
Compensation 

A landowner may lose his right to compensation by 
a release or agreement not to claim it, which Is binding 
on other persons to the extent of his Interest. 

A landowner may lose his right to compensation 
by release or agreement not to claim the same.3 
If the release is silent as to damages to land not 
taken, it will not prevent the recovery of such dam¬ 
ages nor will a release of damages for an original 
taking cover damages arising from an additional 
taking. 5 A parol release or agreement not to claim 
compensation has been held valid,® at least after it 
has been acted on by the corporation appropriating 
the land.*^ Either a parol® or written^ agreement 
not to claim damages for the laying out of a high¬ 
way may be withdrawn at any time before the high¬ 


29 C.J.S. 

way is opened* A release by one part owner will 
not bind the others;^® nor will a release by a les- 
sor^l or a life tenant^^ preclude recovery of com¬ 
pensation by the lessee or remaindermen. A release 
of damages by one tenant in common operates, how¬ 
ever, to the extent of his interest,and so does a 
release by a life tenant.^^ A valid release is a bar 
to a recovery of damages by a grantee of the land 
and a release by a mortgagor precludes recovery of 
damages by the mortgagee who subsequently ac¬ 
quires title by foreclosure proceedings.^® A release 
by a duly authorized guardian will bind the ward.^*^ 

§ 208. By Estoppel or Waiver 

A claim to compensation may be waived or lost by 
estoppel, although mere acquiescence in, or failure to ob¬ 
ject to, the Improvement, or a mere request that It be 
made, does not ordinarily have this effect. 

A landowner may waive all claim to compensa¬ 
tion,!® or be estopped by his own acts to claim the 
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& St. P. R. Co.. 124 N.W. 649, 125 
N.W. 680, 142 Wis. 292. 

a. N.T.—Child V. New York El. R. 
Co., 85 N.Y.S. 604, 89 App.Div. 
598. 

3. Hawaii.—Consolidated Amuse¬ 
ment Co. V. City and County of 
Honolulu. 32 Hawaii 241. 

Mo.—Stapenhorst v. City of St. 

Louis, 229 S,W. 754, 287 Mo. 285. 
Pa.—Cuneo v. Bucks County, 82 Pa- 
Super. 450. 

Tex.—State v. Llndley, Civ.App., 133 

S.W.2d 802. 

20 C.J. p 868 note 35. 

Damasres from municipal improve¬ 
ments generally see the C.J.S. title 
Municipal Corporations § 1261, also 
44 C.J. p 454 notes 2-7. 
Conj s tra ct loiL of release 

(1) Where property owner convey¬ 
ing right of way to county for new 
road waived all damages resulting 
from construction of proposed road 
to owner’s adjacent property, waiver 
did not embrace claims for diminu¬ 
tion in value of property as result 
of closing of old road after construc¬ 
tion of new highway.—Cranley v. 
Boyd County, 99 S.W.2d 737, 266 
Ky. 569. 

‘ (2) Other illustrations see 20 C.J. 
p 868 note 35 [bj. 

Release by coxuLty coxmulssioiiers 
from claims for damages for flooding 
county roads near dam, in considera¬ 
tion of relocation of roads and con¬ 
struction of new bridge, was within 
their discretion.—^Huffman v. State 
Roads Commission of Maryland, 137 
A. 358, 152 Md. 566. 

Release of mortgage or trust deed 
(1) Held to bar mortgagee’s claim. 
—Polish Roman Catholic Union of 
America v. Doenges, 6 N.E.2d 676, 
288 lllJ^pp. 626. 


(2) But mortgagee’s release of por¬ 
tion of mortgaged premises taken 
by city for public beach to enable 
owner to obtain nominal award of 
damages for taking rights In adja¬ 
cent land under ocean did not legally 
deprive mortgagee or mortgagee’s 
successor in interest of mortgagee’s 
rights in prospective additional sub¬ 
stantial award which owner subse¬ 
quently obtained after successful ap¬ 
peal and hearing de novo, and such 
additional award was as matter of 
law subject to mortgage, notwith¬ 
standing release.—^In re Public 
Beach. Borough of Brooklyn, City of 
New York, SOO N.Y.S. 757, 252 App. 
Div. 657, affirmed In re Public Beach 
in City of New York, 15 N.E,2d 675, 
278 N.Y. 622. 

4 Pa.—Beaver v. Harrisburg, 27 A. 

4. 156 Pa. 547. 

20 C.J. p 869 note 36. 

5b Pa.—Commonwealth Title Ins. & 
Trust Co, V, Willow Grove & Ger¬ 
mantown Plank Road Co., 17 
Montg. Co. 76. 

20 C.J. p 869 note 37. 

6. Mass.—^Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
560. 

20 C.J. p 869 note 38. 

7. N.H.—^Uncanoonuck Road Co. v. 
Orr, 41 A. 665, 67 N.H. 541. 

20 C.J. p 869 note 39. 

Estoppel or waiver as bar to claim 
see infra § 208. 

a Wis.—McKee v. Hull, 35 N.W. 
49, 69 Wis. 657—Squiers v. Neenah, 
24 Wis. 588. 

9. Neb.—^Ashley v. Burt County, 102 
N.W. 272. 73 Neb. 169. 
la Mass.—Cushing v. Nantasket 
Beach R. Co., 9 N.B. 22, 143 Mass. 
77. 

20 C.J. p 869 note 42. 
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11- Wis.—^Putney Bros. Co. v. Mil¬ 
waukee Light, Heat & Traction 
Co.. 114 N.W. 809, 134 Wis. 379. 

20 C.J. p 869 note 43. 

12. S.C.—Cureton v. South Bound 
R. Co., 37 S.E. 914, 59 S.C. 371. 

la S.C.—Charleston, C. & C. R. Co. 
V. Leech, 11 S.B. 631, 33 S.a 175, 
26 Am.S.R. 667. 

20 C.J. p 869 note 45. 

14. S.C.—Cureton v. South Bound 
R. Co., 37 SB. 914, 59 S.C. 371. 

15. Mo.—Stapenhorst v. City of St. 
Louis, 229 S.W. 754, 287 Mo. 285. 

Pa.—Stoops V. Kittanning Tel. Co., 
89 A. 686, 242 Pa. 556. 

16. Pa.—Shields v. Pittsburgh, 97 
A. 124, 252 Pa. 74. 

17. Miss.—^Louisville, N. O. & T. R. 
Co. V. Blythe, 11 So. Ill, 69 Miss. 
939, 30 Am.S.R. 599, 16 L.R.A, 261. 

la U.S.—U. S. V. Prince William 
County, D.C.Va., 9 F.Supp. 219, 222, 
citing Corpus Juris. 

Cal.—Conaway v. Yolo Water & 
Power Co., 266 P. 944, 204 Cal. 125, 
58 A.L.R. 674—Sherer v. City of 
Laguna Beach, 57 P.2d 157, 13 Cal. 
App.2d 396—^Musto-Keenan Co. v. 
City of Los Angeles, 34 P.2d 506, 
139 Cal.App. 506. 

Ind.—State v. Patten, 199 N.B. 577, 
209 Ind. 482. 

Me.—U. S. Peg Wood, Shank & 
Leather Board Co. v. Bangor & 
A. R Co., 72 A. 190, 104 Me. 472. 

20 C.J. p 869 note 51. 

Waiver: 

By: 

Agreement not to claim damages 
see supra § 207. 

Purchaser in favor of grantor 
see supra § 202. 

Of prepayment or security see su¬ 
pra § 190. 
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same.1^ If the owner waives his right, no one else 
can take advantage of the omission to compensate 

him.20 

The question of what acts constitute an estoppel 
depends largely on the circumstances of each case;2i 
for example, an owner who has dedicated land for 
a street or highway, or other public improvement, 
is not entitled to compensation upon the laying out 
of the street or the construction of the improve¬ 


ments ;22 so a landowner who expressly consents to 
the construction of a public improvement on his 
land or in the street on which such land abuts, is 
precluded from recovering compensation or damag- 
es,23 provided his consent is given with full knowl¬ 
edge of the facts and it has been held that the 
consent of^ the owner to the appropriation of his 
land without compensation may be implied by a long 
acquiescence,25 or by failure to protest as required 
by statute,26 provided due and sufficient notice of 


Acts constituting* waiver 

(1) Failure to give statutory no¬ 
tice of demand for assessment of 
damages by jury.—Schmidt v. Drain¬ 
age Dist. No: 17, 215 S.W. 614, 140 
Ark. 641. 

(2) Failure to describe premises in 
claim for damages.—Flemming v. 
Board of Com'rs of Ellsworth Coun¬ 
ty, 240 P. 591, 119 Kan. 698. 

(3) Surrendering mortgage and 
taking deed with full notice of lay¬ 
ing out of road through premises.— 
Svrcek v. Hahn, Tex.Civ.App., 103 S. 
W.2d 840. error dismissed. 

Acts held not to constitute waiver 
Cal.—People v. Ganahl Lumber Co., 
75 P.2d 1067, 10 Cal.2d 601. 

Ky.—City of Harard v. Eversole. 35 
S.W.2d 313, 237 Ky. 242. 

Mo.—Cassville School Dist. v. McAr- 
tor, App., 286 S.W. 729. 

N.Y.—^Rudiger v. Coleman, 126 N.E. 
723. 228 N.T. 225, modifying 170 
N.T.S. 1109. 184 App.Div. 897. mo¬ 
tion denied 122 N.E. 223, 225 N.T. 
662—New York Dock Co. v. Flinn- 
O'Rourke Co., 190 N.T.S. 688, 198 
App.Div. 376, modified on other 
grounds 192 N.Y.S. 940, 200 App. 
Div. 871, modifled on other grounds 
136 N.E. 316, 234 N.Y. 126--In re 
Yan Etten, 171 N.Y.S. 1034, 184 
App.Div. 414, affirmed Van Etten 
v. City of New York, 124 N.E. 
201, 226 N.Y. 483—In re Atlantic 
Ave. in Borough of Queens, City 
of New York, 216 N.T.S. 297, 127 
Misc. 316. 

20 C.J. p 869 note 51 [d]. 

Poreclosnre of mortgage 

<1) Where part of mortgaged 
premises are taken in condemnation 
proceedings, mortgagee in foreclos¬ 
ing mortgage on remaining part of 
mortgaged premises runs risk of 
waiver of his lien upon proceeds of 
award In condemnation proceedings: 
and question whether mortgagee has 
waived right to lien on the award 
depends on knowledge of facts and 
intention of mortgagee who may be 
granted relief if the waiver was not 
deliberate, the burden of explaining 
act and showing apparent waiver 
was not intentional being on mort¬ 
gagee.—In re Bast 29th St., in City, 
of New York, 288 N.Y.S. 896, 247 
App.Div. 648, reversed on other 
grounds 6 N.E.2d 98, 273 N.T. 62, re¬ 


argument denied In re City of New 
York to Acquire Title to East 29th 
St. from Avenue Z to Emmons Ave., 
7 N.B.2d 703, 273 N.T. 582. 

(2) A mortgagee, if electing to 
foreclose its mortgage, would waive 
its claim on condemnation award ex¬ 
cept as to an amount to satisfy a 
deficiency, and the primary owner 
and his assignee would become en¬ 
titled to such part of the award not 
required to be applied on the de¬ 
ficiency judgment.—^Application of 
Lafayette Nat. Bank of Brooklyn, 4 
N.Y.S.2d 356, 254 App.Div. 207. 

19. Cal.—Collopy v. United Rail¬ 
roads of San Francisco, 228 P. 59, 
67 Cal.App. 716. 

Fla.—Hillsborough County v. Ken- 
sett, 144 So. 393, 107 Fla. 237, af¬ 
firming 138 So. 400, 107 Fla. 237. 
Tex.—State v. Lindley, Civ.App., 133 
S.W.2d 802. 

2 (^ C.J. p 870 note 62. 

Estoppel or waiver as defense to 
proceedings by landowner see in¬ 
fra § 412. 

20. Mass.—Haskell v. New Bedford, 
108 Mass. 208. 

21. Acts constitntiag estoppel 
U.S.—Comstock v. U. S., 9 Ct.Cl. 

141. 

Wash.—Commercial Nat. Bank v. 

Johnson, 48 F. 267, 16 Wash. 536. 
20 C.J. p 870 note 54 [a]. 

Acts not constituting estoppel 

(1) Bringing action for recovery 
of land appropriated by levee dis¬ 
trict.—^New Orleans Land Co. v. 
Board of Levee Com’rs of Orleans 
Levee Dist., 132 So. 121, 171 La. 718, 
affirmed 51 S.Ct 646, 283 U.S. 809, 75 
L.Ed. 1427. 

(2) Buying lots sold during street 
widening proceeding according to 
map showing both old and proposed 
lines of streets.—^In re Northern 
Boulevard, City‘ of New York, 179 
N.B. 321, 258 N.T. 136, modifying 
In re Northern Boulevard (Broad- 
way-Jackson Avenue) in City of 
New York, 248 N.Y.S. 535, 232 App. 
Div. 830, and motion denied In re 
Northern Boulevard in Borough of 
Queens, City of New York, 180 N.E. 
354, 268 N.Y, 610. 

(3) Failure of purchaser to pay 
installments.—Thomson v. State 


Highway Commission of New Jer¬ 
sey, 161 A. 192, 10 N.J.Misc. 877. 

(4) Presence of landowner who 
saw the work in progress, where it 
appeared that the state representa¬ 
tive attempted to repair the injuries 
and promised to compensate the 
landowners on account of the ap¬ 
propriation.—State Highway Com¬ 
mission of Indiana v. Sandbrink, IS 
N.B.2d 382, 216 Ind. 71. 

(5) Previous sale of part of prop¬ 
erty for reservoir purposes.—^In re 
Platte Valley Public Power & Ir¬ 
rigation Dist., 273 N.W. 268, 132 Neb. 
822. 

(6) Purchase from state of part 
,of the bed of a lake platted with 

knowledge that the lake was to be 
drained.—Higgins v. Board of Sup’rs 
of Dickinson County, 176 N.W. 268, 
1^8 Iowa 448. 

(7) Purchasing land with knowl¬ 
edge that levee would run across it, 
where condemnation proceedings 
were commenced after the purchase 
thereof.—St. Johns Levee & Drain¬ 
age Dist. of Missouri v. Hicks, Mo. 
App., 224 S.W. 127. 

(8) Wrongful appropriation of 
fixtures.—^In re Triborough Bridge 
Approach, City of New York, 288 N. 
Y.S. 697, 159 Misc. 617. 

(9) Other illustrations see 20 C. 
J. p 870 note 54 [b]. 

Fla.—Hillsborough County v. 
Kensett, 144 So. 393, 107 Fla. 237, 
affirming 138 So. 400, 107 Fla. 237. 
Idaho.—Crane v. City of Harrison, 
232 P. 578, 40 Idaho 229, 38 A.L. 
R. 15. 

20 C.J. p 870 note 55. 

23. Tex.—City of Lufkin v. Lively. 
Civ.App., 26 S.W.2d 706. 

20 C.J. p 870 note 56. 

Grant of right of way see supra S 
206. 

24. Ga.—Americus v. Phillips, 79 S. 
B. 36. 13 Ga.App. 321. 

20 C.J. p 871 note 57. 

25. Cal.—Conaway v. Yolo Water 
& Power Co., 266 P. 944, 204 Cal. 
125, 58 A.L.R. 674. 

20 C.J. p 871 note 58. 

26. Cal.—Sherer v. City of Laguna 
Beach, 57 P.2d 167, 13 Cal.App.2d 
396. 
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the proposed improvement was given.27 

Ordinarily, however, the right to recover compen¬ 
sation or damages will not be lost by a mere acqui¬ 
escence in, or failure to object to, the construction 
of a public work,28 if not continued beyond a rea- 
sonable^^ or statutory^O period of limitations. Nei¬ 
ther will payment of taxes or special assessments 
preclude recovery of damages.^l The mere fact 
that a landowner knew that a public improvement 
which would require the taking of his land was pro¬ 
posed does not estop him from recovering the value 
of a building subsequently erected.32 The legisla¬ 
ture may, however, limit the period within which 
the remedy shall be available, so that a failure to 
resort to it within the time prescribed shall work 
a forfeiture of the right to compensation,33 but such 
forfeiture does not arise where the statute vio¬ 


lates the constitutional right to due compensation.^^ 
Since the legislature, as shown infra § 211, may 
prescribe the manner in which compensation for the 
land appropriated shall be obtained, it may provide 
that a failure to seek the compensation in that man¬ 
ner shall be a waiver of all claim therefor.35 Or¬ 
dinarily a mere request on the part of the owner 
that the improvement be made or that it be made 
in a certain way will not operate as a waiver of the 
right to compensation,^® although there are authori¬ 
ties holding that a landowner, by joining in a pe¬ 
tition for a change of the grade of a strek; estops 
himself to claim damages arising therefrom,®^ and 
that one who petitioned for the organization of an 
irrigation district waived his constitutional right 
to compensation for damage to the property and in 
lieu thereof accepted the statutory remedy for re¬ 
sulting damage.®® 


S7. Cal.—Musto-Keenan Co. v. City 
of Los Angeles, 34 P.2d 506, 130 
Cal.App. 506. 

Ohio.—City of Toledo v. Brown, 200 
N.B. 750, 130 Ohio St. 513. 

7ailiire to file claim 
Before a property owner may be 
held to have waived a claim for 
damages to or compensation for 
property affected or taken by a 
change of the street on which his 
property abuts by failure to file 
written claim, it must appear that 
such owner has had notice of such 
proposed change of grade.—^Farber v. 
City of Toledo, 135 N.E. 533, 104 
Ohio St. 196. 

28. Fla.—^Hillsborough County v. 
Kensett, 144 So. 393, 107 Fla. 237, 
afidrming 138 So. 400, 107 Fla. 237. 

Tex.—Carpenter v. Parmer County, 
Civ.App., 51 S.'W.2d 829. 

Wash.—^Aylmore v. Seattle, 171 P. 
659, 100 Wash. , 515, L.R.A.191SE 
127. 

W.Va.—Clark v. Raleigh County 
Court, 185 S.B. 865, 117 W.Va. 467. 
20 C.I. p 871 note 59. 

Allowance of damage for right of 
way for drains, where no claims 
were filed, was proper, under ex¬ 
press provisions of Code Suppl.1913 
$ 1989a4.—Shaw v. Board of Sup’rs 
of Greene Comity, 192 N.W. 525, 185 
Iowa 545. 

Failure to {appear in condemnation 
proceeding, or. claim compensation 
does not affect right to compensa¬ 
tion.—Morgan v. Willman, 1 S.W. 
2d 193, 318 Mo. 151, 58 A.L.R. 1518. 

29. Fla.—^Hillsborough County v. 
Kensett, 144 So. 393, 107 Fla. 237, 
affirming 138 So. 400, 107 Fla. 237. 

30. Tex.—Carpenter v. Parmer 
County, Clv.App.. 51 S.W.2d 829. 

20 C.J* P 371 note 60. 

31. Mass. — ^Brackett v. . Common¬ 


wealth, 111 N.E. 1036, 223 Mass. 
119, Ann.Cas.l918B 863. 

Utah.—Gray v. Salt Lake City. 138 
P. 1177, 44 Utah 204, Ann.Cas.19l6 
D 1135. 

20 C.J. p 871 note 61. 

32. Ariz.—Showalter v. State ex rel. 
* Sullivan. 63 P.2d 189, 48 Ariz. 523. 
Value of improvements as element 

of damages see supra § 175. 

33. Cal.—^Young v. Ventura County, 
104 P.2d 102, 39 Cal.App.2d 782, 
certiorari denied 61 S.Ct. 440. 

lowcu—^Witham v. Union County, 210 
N.W. 535, 202 Iowa 657. 

Miss.—^Henritzy v. Harrison County, 
178 So. 322, 180 Miss. 675—Min- 
yard v. Pelucia I>rainage Dlst., 98 
So. 225, 183 Miss. 847. 

Mo.—^Petet V. McClanahdn, 249 S.W. 

917, 297 Mo. 677. 

20 C.J. p 871 note 62. 

However, see cases in which it 
was held that failure to file claim 
within time fixed in notice to file 
claims did not bar landowner from 
his right to compensation.—^Welnel 
V. Box Butte County, 187- N.W. 939, 
108 Neb. 293—Hodges v. Seward 
County, 68 N.W. 1027, 49 Neb. 666 
—^Livingston v. Johnson Corinty, 60 
N.W. 656, 42 Neb. 277. 

Power to revive claim 

(1) Under statute requiring coun¬ 
ty commissioners to give notice of 
proposed location of road, stating 
that claims for damages must be 
filed by a certain time, or the road 
will be established without refer¬ 
ence to such claims, and providing 
that claims not filed in the time so 
fixed shall be deemed waived and 
barred, the board cannot, after ex¬ 
piration of such time, grant exten¬ 
sion of time for filing to one who 
had previously made no appearance. 
-r-North Laramie Land Co. v. Hoff¬ 
man, 219 P. 661, 572, 30 Wyo. 288, 
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citing Coxpns Juris, and affirmed 45 
S.Ct. 491, 268 U.S. 276, 69 L.Ed. 953. 

(2) However, it has been held that 
the board of supervisors in a pro¬ 
ceeding to condemn a highway right 
of way by considering a claim for 
damages not filed within ten days 
after service of notice on the prop¬ 
erty owner as required by statute, 
and by considering at a later date 
a supplemental claim for damages 
filed after rejection of a prior award, 
in effect waived failure to file the 
claim within the time prescribed.— 
Witham v. Union County, 196 N.W. 
605, 198 Iowa 359. 

34. Mo.—Barker v. St. Louis Coun¬ 
ty, 104 S.W.2d 871, 340 Mo. 986. 

20 C.J. p 872 note 63. 

35w Ohio.—Parber v. City of Toledo, 
135 N.E. 533, 104 Ohio St. 196. 

20 C.J. p 872 note 66. 

Exclusiveness of remedy see infra 
§ 395. 

38h Ark.—Lawson v; Road Improve¬ 
ment Dist. No. 7, 259 S.W. 747, 163 
Ark. 303. 

20 C.J. p 872 note 66. 

Inducing relocation and attending 
meetings 

Property owner inducing advan¬ 
tageous relocation of canal and at¬ 
tending mass meetings approving 
project was not estopped from claim¬ 
ing damages for property taken.— 
San Luis Valley Irr. Dist. v. Noff- 
singer, 274 P. 827, 85 Colo. 202. 

37. Mich.—Collins v. Grand Rapids, 
54 N.W. 889, 95 Mich. 286—Hem- 
bllng V. Big Rapids, 50 N.W. 741. 
89 Mich. 1. 

20 C.J. p 872 note 67. 

Damages from municipal improve¬ 
ments generally see the C.J.S. ti¬ 
tle Municipal Corporations § 1260, 
also 44 C.J. p 452 note 70-p 465 
note 17. 

38. Neb.—Omaha Life Ins> Co. v. 
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The landowner's agent, in the absence of author¬ 
ity to do so, has no power to waive the owner's 
claim for damages nor can one tenant in com¬ 
mon bind the others by a waiver of damages in 
whole or in part.40 

A mortgagee is not estopped to claim his interest 
in an award paid to the estate of the owner by any 


delay less than the statutory period and the fail¬ 
ure of a prior mortgagee having a clear lien on an 
award to make demand for the award, or a waiver 
of its rights thereto, does not bar a junior mortga¬ 
gee from making claim to the award.^^ 

The burden of proving a waiver is on the party 
alleging it.^^ 


Vni. PROCEEDINGS TO CONDEMN PROPERTY AND TO ASSESS COMPENSATION 

A. IN GENERAL 


§ 209. Nature and Form of Proceeding 

Condemnation proceedings are special statutory pro¬ 
ceedings, sui generis in their nature. 

Condemnation proceedings are statutory proceed¬ 
ings allowed and required to be taken in the exer¬ 


cise of the power of eminent domain, so that the 
title to property needed for a public use may be di¬ 
vested from the owner regardless of his consent.44 
They rest solely on constitutional or legislative pro- 
visions45 and are exclusively a product of the leg¬ 
islative and judicial systems of the United States,46 


Gerlng: & Ft. Laramie Irr. Dist., 
244 N.W. 296, 123 Neb. 761. 

29, Tex.—Dees v. Harrison, Civ. 

App., 95 S.W. 1093. 

20 C.J. p 872 note 68. 

40. Mass.—Merrill v. Berkshire, 11 
Pick. 269. 

41. Minn.—Lumbermen’s Ins. Co. v. 
St. Paul, 86 N.W. 525, 82 Minn. 497. 

42. Ill.—Biggs V. Obermeyer, 10 N. 
E.2d 885, 292 llLApp. 79. 

43. Mass.—Brown v. Worcester, 13 
Gray 31. 

Neb.—Chiles v. Custer County, 256 
N.W. 46, 127 Neb. 481. 

44. Mo.—Richter v. Rodgers, 37 S. 
W.2d 523, 528, 327 Mo. 643. 

Particular proceeding as one fox 
condemnation 

(1) Where a statute provides that 
a public utility by the acceptance of 
an indeterminate permit consents to 
th3 future “purchase” of its proper¬ 
ty by the municipality in which its 
property is located for the compen¬ 
sation and under the terms deter¬ 
mined by a certain commission, a 
proceeding under the statute by a 
municipality to acquire the property 
of a utility operating under an in¬ 
determinate permit is In the nature 
of a condemnation proceeding.—Su¬ 
perior Water, Light & Power Co. v. 
City of Superior, 183 N.W. 254, 174 
Wis. 257, affirming 181 N.W. 113, 174 
Wis. 257—Connell v. Kaukauna, 159 
N.W. 927, 160 N.W. 1035, 164 Wis. 
471, Ann.Cas.l918A 247. 

(2) But it is not necessarily pure¬ 
ly a condemnation proceeding.— 
Wisconsin Power & Light Co. v. 
Public Service Commission, 261 N. 
W. 711, 219 Wis. 104. 

(3) And it has been said that the 
acquisition of the property by the 
municipality is not a condemnation 
but rather a purchase under the 


terms prescribed by the statute.— 
Janes v. City of Racine, 143 N.W. 
707, 155 Wis. 1. 

Not street closing proceeding 
A condemnation proceeding to ac¬ 
quire lands for a bridge site is not 
necessarily a street closing proceed¬ 
ing.—In re City of New York, 274 
N.y.S. 133, 161 Misc. 862. 

A proceeding is not one for con- 
demnation where neither the plead¬ 
ings nor the evidence therein involves 
a right to take private property for 
public use.—Crum v. Mt. Shasta 
Power Corporation, 12 P.2d 134, 124 
Cal,App. 90, denying motion 4 P.2d 
564, 117 CaLApp. 586, and followed in 
Albaugh V. Mt, Shasta Power Corpo¬ 
ration, 12 P.2d 137, 124 Cal.App. 779, 
denying motion 4 P.2d 574, 117 Cal. 
App. 612. 

“Condemnation” Implies some pre¬ 
scribed procedure complying with the 
constitutional provision forbidding 
that persons be deprived of property 
without due process of law, or that 
private property be taken for public 
use without just compensation.—Bra¬ 
zos River Conservation & Reclama¬ 
tion Dist. V. Costello, Tex.Civ.App., 
142 S.W.2d 414, reversed on other 
grounds. Sup., 143 S.W.2d 577, 130 A. 
L.R. 1220. 

45- Cal.—^Harrington v. Superior 
Court in and for Placer County, 228 
P. 15, 194 Cal. 185. 

Ga.—State Highway Department v. 

Pierce. 166 S.E. 453, 46 Ga.App. 52. 
Ill.—Department of Public Works and 
Buildings of State of Illinois v. 
Sohm, 146 N.E. 518, 315 Ill. 478. 
Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E.2d 719, 
214 Ind. 295, appeal dismissed Pub¬ 
lic Service Co. of Indiana v. City 
of Lebanon, Ind., 59 S.Ct. 84, 305 
U.S. 558, 83 L.Ed. 352, rehearing 
denied 59 S.Ct. 143, 306 U.S. 671, 
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83 L.Ed. 435—State v. Rousseau, 
199 N.E. 587, 209 Ind. 458. 

Kan.—Todd v. Atchison, T. & S. P. 

Ry. Co., 7 P.2d 79, 134 Kan. 459. 
Me.—Ingraham v. Camden & R. Wa¬ 
ter Co., 19 A. 861, 82 Me. 335. 

Mich.—Todd v. Rogers, 198 N.W. 945, 
227 Mich. 208. 

Mo.—City of Moberly v. Hogan, 298 
S.W. 237, 317 Mo. 1226. 

Mont.—State v. District Court Fifth 
Judicial Dist., 74 P. 200, 29 Mont. 
153. 

N.Y.—Culver Contracting Corporation 
V. Humphrey, 196 N.E. 627, 268 N. 
Y. 26, affirming 272 N.Y.S. 662, 242 
App.Div. 649, resettled 276 N.Y.S. 
665, 242 App.Div. 837, and reargu¬ 
ment denied 198 N.E. 674, 268 N.Y. 
719. 

Ohio.—City ©f Dayton v. Vance, 26 
Ohio N.r.,N.S., 161. 

Or.—Stafford v. Multnomah County 
Drainage Dist. No. 1, 204 P. 158, 
103 Or. 197. 

S.C.—Haigh v. Wateree Power Co., 
112 S.E. 55, 119 S.C. 319. 

Tex.—Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Civ. 
App., 41 S.W.2d 741, error refused, 
followed in Cox v. Brown County 
Water Improvement Dist. No. 1, 
Civ.App., 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, Civ.App., 45 S.W.2d 1118, 
error refused. 

Wis.—In re Milwaukee Electric Ry. 
& Light Co., 203 N.W. 912, 187 Wis. 
652—In re Milwaukee Electric Ry. 
& Light Co., 196 N.W. 675, 182 Wis. 
182. 

20 C.J. p 872 note 74. 

46. Eminent domain “is pxocednrally 
unknown to the English law, there 
being no eminent domain in English 
Jurisprudence. The powe^ to take 
was fundamentally included in its 
system of Government but the obliga- 
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the methods by which the power of eminent domain 
is to be exercised varying according to the provi¬ 
sions of the different constitutions, statutes, and or¬ 
dinances.'* ^ 

In their nature, condemnation proceedings are sui 
generis.'*^ They do not involve a tort,*® and are 


neither criminal prosecutions^® nor, strictly speak¬ 
ing, civil actions or suits,although they consti¬ 
tute a case,52 and in a liberal sense may be regard¬ 
ed as a suit;52 neither are they civil process within 
the meaning of statutes relating to civil process.®* 
They are special proceedings,5 5 adversary in their 


tion to compensate was lodged in the 
absolutism of Parliament.”—^Welch 
V. Tennessee Valley Authority, C.C.A. 
Tenn., 108 F.2d 95, 98. 

47. Minn.—State v. Severson, 261 
N.W. 469. 

20 C.J, p 872 note 75. 

Particular methods 

<1) Under some statutes the con¬ 
demnor may enter and take the prop¬ 
erty sought to be condemned on filing 
in a proper office a description of the 
property taken and a statement of 
the purpose for which it is taken, 
after which any person injured by the 
taking is given a remedy by petition 
to the court.—Appleton v. Newton, 59 
N.E. 648, 178 Mass. 276—Inhabitants 
of Rookport V. Webster, 54 N.E. 852, 
174 Mass. 385—Lexington Print 
Works V. Canton, 45 N.E. 746, 167 
Mass. 341—Martin v. Gleason, 29 N.E. 
664, 139 Mass. 183—Lund v. New 
Bedford, 121 Mass. 286—Wamesit 
Power Co. v. Allen, 120 Mass. 352. 

(2) Other methods. 

U.S.—Bragg v. Weaver, Va., 40 S.Ct. 

62. 251 U.S. 57, 64 L.Bd. 136. 

Ark.—^Road Improvement Dist. No. 6 
V. Hall, 215 S.W. 262, 140 Ark. 241. 
Me.—Clark v. Rockland Water Power 
Co., 52 Me. 68. 

N.T.—^Matter of Simmons, 116 N.T.S. 
439, affirmed 116 N.Y.S. 962, 132 
App.Div. 574. 

CondemsLation fox canal pnxposes 

(1) Where the law authorizes it, 
the appropriation of property for 
canal purposes may be made by tak¬ 
ing possession of and using the same. 
—State V. Pittsburg, etc., Co., 41 N. 
E. 205, 53 Ohio 189—9 C.J. p 1127 
note 35. 

(2) And the appropriation is com¬ 
plete when the officers of the state 
have entered on, and taken posses¬ 
sion of, the land and have construct¬ 
ed the canal on it.—Rexford v. 
Knight, 11 N.Y. 308, affirming 15 
Barb. 627—9 C.J. p 1127 note 36. 

(3) But in order for the state to 
acduire title to lands for canal uses 
merely by occupancy and use the oc¬ 
cupancy must be exclusive and so 
open and notorious as to put the own¬ 
er on notice that the property has 
been taken by the state for its own, 
with the purpose of incorporating it 
as a part of its canal system.— 
State ex rel. Bettman v. Miami Con¬ 
servancy List., 188 N.E. 353, 127 
Ohio St. 296—9 C.J. p 1127 note 37. 

(4) And, where property is so ap¬ 
propriated, the acts must be per¬ 


formed by or under the direction of 
the particular officials designated by 
law or charter.—St. Peter v. Benison, 
58 N.Y. 416, 17 Am.R. 258—9 C.J. p 
1127 note 38. 

(5) The appropriation of land by 
the authorized agents of the state 
confers the right to enter on and to 
use the soil, although the absolute 
fee does not vest in the state until 
the payment of damages.—^Waterloo 
Woolen Mfg. Co. v. Shanahan, 28 N. 
B. 358, 128 N.Y. 345, 14 L.R.A. 481. 
9 C.J. p 1127 note 39. 

48. Colo.—Wassenich v. City and 
County of Denver, 186 P. 633, 67 
Colo. 456—Tegeler v. Schneider, 114 
P. 288, 49 Colo. 674. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 845, 
57 R.I. 269, citing Corpus Juris. 
Wash.—State v. Superior Court for 
Perry County, 261 P. 110, 145 Wash. 
576. 

49. Kan.—Calkins v. Salina Northern 
R. Co., 172 P. 20, 101 Kan. 835. 

Okl.—Oklahoma City v. Wells, 91 P. 
2d 1077, 1081, 123 A.L.R. 662, citing 
Corpus Juris. 

50. Minn.—Barmel v. Minneapolis- 
St. Paul Sanitary Dist., 277 N.W. 
208, 201 Minn. 622. 

51. Ind.—City of Lebanon v. Public 
Service Co. of Indiana, 14 N.E.2d 
719, 214 Ind. 295, appeal dismissed 
Public Service Co. of Indiana v. 
City of Lebanon, Ind.,' 59 S.Ct. 84, 
305 U.S. 568, 83 L.Ed. 352, rehearing 
denied 69 S.Ct. 143, 305 U.S. 671, 
83 L.Ed. 435. 

Kan.—Todd v. Atchison, T. & S. F. 

By. Co., 7 P.2d 79, 134 Kan. 459. 
Mich.—Todd v. Rogers, 198 N.W. 
945, 227 Mich. 208. 

Minn.—Barmel v. Minneapolis-St. 
Paul Sanitary Dist., 277 N.W. 208, 
201 Minn. 622. 

Ohio.—Norfolk & W. Ry. Co. v. Pos¬ 
ter, 19 Ohio N.P.,N.S., 267. 

S.C.—Jennings v. Sawyer, 189 S.E. 

746, 182 S.C. 427. 

20 C.J. p 872 note 78. 

They are not actions at law 

Kan.—Todd v. Atchison, T. & S, P. 

Ry. Co.. 7 P.2d 79, 134 Kan. 459. 

N.C.—^Town of Morganton v. Hutton 
& Bourbonnais Co., 122 S.B. 842, 
187 N.C. 736. 

Okl.—Oklahoma City of Wells, 91 P. 

2d 1077, 1081, 123 A.L.R. 662, cit¬ 
ing Corpus Juris. 

—City of Newport v. Newport 
Water Corporation, 189 A. 843, 67 
R.I. 269. 


Wash.—State v. Superior Court for 
Perry County, 261 P. 110, 145 Wash. 
576. 

20 C.J. p 873 note 79. 

They are not suits In eqLuity 

Kan.—^Todd v. Atchison, T. & S. P. 

Ry. Co., 7 P.2d 79, 134 Kan. 459. 
Okl.—Oklahoma City v. Wells, 91 P. 
2d 1077, 1081, 123 A.L.R. 662, citing 
Corpus Juris. 

R.I.—City of Newport v. Newport Wa¬ 
ter Corporation, 189 A. 843, 57 R.I. 
269. 

Wash.—State v. Superior Court for 
Perry County, 261 P. 110, 145 Wash. 
676. ■ 

20 C.J. p 873 note 80. 

52. Cal.—Spencer Creek Water Co. v. 
Vallejo, 48 Cal. 70. 

Ill.—Brueggemann v. Young, 70 N.E. 

292, 208 Ill. 181. 

20 C.J. p,873 note 81. 

53. Wis.—Milwaukee Light, etc., Co. 
V. Ela Co., 125 N.W. 903, 142 Wis. 
124, 27 L.R.A,N.S., 667, 20 Ann.Cas. 
707. 

20 C.J. p 873 note 82. 

54. Conn.—^New Haven Water Co. 
V. Russell, 85 A. 636, 86 Conn. 361. 

55. Cal.—^Harrington v. Superior 
Court in and for Placer County, 228 
P. 15, 194 Cal. 185. 

Ill.—Department of Public Works 
and Buildings of State of Illinois 

V. Sohm, 146 N.B. 618, 315 Ill. 478. 
Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E. 2d 719, 
214 Ind. 295, appeal dismissed Pub¬ 
lic Service Co. of Indiana v. City 
of Lebanon, Ind., 59 S.Ct. 84, 305 
U.S. 568, 83 L.Ed. 352, rehearing 
denied 59 S.Ct. 143, 305 U.S. 671, 
83 L.Ed. 435. 

Kan.—Todd v. Atchison, T. & S. P. 

Ry. Co., 7 P.2d 79, 134 Kan. 459. 
Mich.—In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 

W. 493, 291 Mich. 313—Todd v. 
Rogers, 198 N.W. 945, 227 Mich. 
208. 

N.Y.—In re Union Turnpike, City of 
New York, 278 N.Y.S. 412, 164 Misc. 
455, affirmed 278 N.Y.S. 430, 243 
App.Div. 811, affirmed Union Turn¬ 
pike in Borough of Queens, City 
of New York, 198 N.E. 556, 268 N.Y. 
681. 

Ohio.—^Norfolk & W. Ry. Co. v. Fos¬ 
ter, 19 Ohio N.P.,N.S., 267. 

Okl.—Oklahoma City v. Wells, 91 P. 

2d 1977, 1081, 123 A.L.R. 662, cit- 
injr Corpus Juris. 

S.C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S.C. 427—^Haigh v. Waterce 
Power Co., 112 S.E. 55, 119 S.C. 319. 
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nature,ordinarily conducted by a temporary tri¬ 
bunal selected for the occasion,and subject to ju¬ 
dicial review and supervision.^^ in some juris¬ 
dictions they are regarded as proceedings at law,59 
and, in the absence of special rules prescribed by 
statute, they are governed by the rules of practice 
prevailing in courts of law,®® although in many re¬ 
spects the procedure therein is assimilated to that 
prevailing in courts of equity.®^ 

While condemnation proceedings have been held 
to be summary in their nature,®^ inquisitorial in 
character,®® and largely administrative,®4 yet gener¬ 


§ 20.9 

ally the proceedings are judicial and involve the 
exercise of judicial power.®® Under most of the 
statutes such proceedings are essentially proceed¬ 
ings in rem,®® and bind all persons interested in the 
rem, although not technically parties to the pro¬ 
ceeding.®*^ 

A condemnation proceeding is distinct in char¬ 
acter from proceedings by which money is raised by 
taxation to make compensation for the land taken,®® 
or by which special assessments are imposed to de¬ 
fray the expenses of a local improvement made in 


Tex.—Glower v. Pannin-Lamar-Delta 
Counties Levee Improvement Dist. 
No. 3, Com.App., 39 S.W.2d 831, re¬ 
versing Glower v. Fannin-Lamar- 
Delta Counties Levee Imp. Dist., 
Civ.App., 19 S.W.2d 615—Hardy v. 
City, of Throckmorton, Civ.App., 62 
S.W.2d 1104—Parks v. City of Wa¬ 
co. Civ.App., 274 S.W. 1006. 

20 C.J. p 873 note 83. 

They are special up to the fliing of 
ezeeptions or opposition to the com¬ 
missioners’ award.—State v. Davis, 
Tex.Civ.App., 139 S.W.2d 638, error 
dismissed, judgment correct—20 C.J. 
p 873 note 83 [a]. 

56. Ind.—Great Western Natural 
Gas, etc., Co. v. Hawkins, 66 N.B. 
765, 30 Ind.App. 557. 

57. Mich.—Toledo, etc., R. Co. v. 
Dunlap, 11 N.W. 271, 47 Mich. 456. 

Not a proceeding in court 
Wis.—Tobin v. Willow River Power 
Co., 242 N.W. 480, 208 Wis. 262. 

58. Mich.—In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313—In re 
Dillman, 248 N.W. 894, 263 Mich. 
542. 

20 C.J. p 873 note 86. 

58. R.I.—City of Newport v. New¬ 
port Water Corporation, 189 A. 843, 
57 R.I. 269. 

20 C.J. p 873 note 88. 

A condemnation proceeding under 
40 Tr.S.C.A. §§ 257, 258, 258 a, how¬ 
ever, is equitable in character.—U. 
S. v. Klink, D.C.Wyo., 3 F.Supp. 208. 

60. R.I.—City of Newport v. New¬ 
port Water Corporation, 189 A. 843, 
845, 57 R.I. 269, citing Corpus Ja¬ 
ils. 

20 C.J. p 873 note 89. 

Code practice 

With respect to practice, the pro¬ 
visions of the civil code, so far as 
applicable and consistent, may be 
invoked. 

Colo.—People v. District Court of 
Second Judicial Dist. in and for 
City and County of Denver, 242 P. 
997, 78 Colo. 526. 

Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E.2d 719, 
214 Ind. 295, appeal dismissed Pub¬ 
lic Service Co. of Indiana v. City 


of Lebanon, Ind., 59 S.Ct. 84, 305 

U. S. 558, 83 L.Ed. 352, rehearing 
denied 59 S.Ct. 143, 305 U.S. 671, 
83 L.Ed. 435. 

20 C.J. p 873 note 89 [a]. 

Frocseding before city coniioll as 
the legislative tribunal having a con¬ 
demnation proceeding in charge is 
necessarily informal and need not 
follow court practice unless so re¬ 
quired by statute.—State v. City of 
Montevideo, 171 N.W. 314, 142 Minn. 
157. 

61. N.C.—Johnson City Southern R. 
Co. v. South, etc,, R. Co., 61 S.E. 
683, 148 N.C. 59. 

R.I.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 845, 
57 R.L 269, citing Corpus Juris. 
Wash.—State v. Superior Court for 
Ferry County, 261 P. 110, 145 Wash. 
576. 

Federal judicial procedure in cas¬ 
es involving the taking -of property 
for public use lies partly at equity 
and partly at law.—^Welch v. Tennes¬ 
see Valley Authority, C.C.A.Tenn., 108 
F.2d 95. 

62. D.C.—^National Savings & Trust 
Co. V. Reichelderfer, 57 P.2d 404, 
61 APP.D.C. 38. 

Ill.—Department of Public Works 
and Buildings of State of Illinois 

V. Sohm, 146 N.E. 518, 315 Ill. 478. 
Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 

W. 493, 291 Mich. 313. 

20 C.J. p 874 note 91. 

63. Mich.—^In re' Brewster Street 
Housing Site in City of Detroit, 
supra-In re Dillman, 248 N.W. 
894, 263 Mich. 542. 

N.C.—Town of Morgan ton v. Hutton 
& Bourbonnais Co., 122 S.E. 842, 
187 N.C. 736. 

64. The proceedings are largely ad- 
mlnistrative and at most only quasi¬ 
judicial.—Dow Arneson Co. v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 164 
—In re Improvement of Third St., St. 
Paul, 225 N.W. 86, 177 Minn. 146, 
74 A.L.R. 661. 

65. Mich.—Campau v. City of De¬ 
troit, 196 N.W. 527, 225 Mich. 619, 
32 A.L.R. 91. 

20 C.J. p 874 note 92. 


Fixing of compensation is a ju¬ 
dicial question.—State v. McCook, 
147 A. 126, 109 Conn. 621, 64 A.L.R. 
1453. 

Condemaatloa proceedings before 
commissioners are not, strictly 
speaking, judicial proceedings.—In 
re Brewster Street Housing Site in 
City of Detroit, 289 N.W. 493, 291 
Mich. 313-In re Dillman, 248 N.W. 
894, 263 Mich. 542—20 C.J. p 874 note 
93. 

66 . Ark.—^Arkansas State Highway 
Commission v. Hammock, 148 S.W. 
2d 324. 

Ga.—Cook V. State Highway Board 
of Georgia, 132 S.E. 902, 162 Ga. 
84. 

Mich.—Todd V. Rogers, 198 N.W. 945, 
946, 227 Mich. 208, quoting Corpus 
Juris. 

Minn.—^Dow Arneson Co. v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 
164—In re Improvement of Third 
St, St Paul, 225 N.W. 86, 177 Minn. 
14B, 74 A.L.R. 561. 

Mo.—City of Moberly v. Hogan, 298 
S.W. 237, 317 Mo. 1225—State ex 
rel. Scott V. Trimble, 272 S.W. 66, 
308 Mo. 123, quashing record State 
ex rel. and to Use of Clinkscales 
V. Scott, 261 S.W. 680, 216 Mo.App. 
114. 

Ohio.—Martin v. City of Columbus, 
127 N.E. 411, 101 Ohio St 1. 

20 C.J. p 874 note 94. 

As to conflicting claims award be¬ 
comes fund standing in place of land. 
—^In re Oronoco School Dist, 212 
N.W. 8, 170 Minn. 49. 

Not strictly in rem 
‘While a proceeding by way of 
condemnation is often spoken of as 
a proceeding in rem, in truth it is 
not, strictly speaking, such a pro¬ 
ceeding, since the court itself never 
assumes possession of or dominion 
over the property, the land, at any 
stage.”—^Alabama Power Co. v. Gulf 
Power Co., D.C.Ala., 283 P. 606, 609. 

67. Md.—Gardiner v. Baltimore, 54 
A. 85, 96 Md. 361. 

Mich.—Todd v. Rogers, 198 N.W. 946, 
946, 227 Mich. 208, quoting Corpus 
Juris. 

Sfli Mo.—St. Louis V. Buss, 59 S.W* 
969, 169 Mo. 9. 
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connection with the taking,®® and is a proceeding, 
not to determine titles,7® but to fix the compensa¬ 
tion and assess the damages,*^! although, as appears 
in § 277 infra, in some jurisdictions the court is au¬ 
thorized to investigate and determine a disputed 
question of title to the property sought to be con¬ 
demned, and the title or right of petitioner to in¬ 
stitute the proceeding.72 A proceeding by the Unit¬ 
ed States for the condemnation of land for public 
use, and for the assessment and payment of dam¬ 
ages therefor, is not a proceeding to collect an ac¬ 
count or claim against the United States, but is 
an adversary proceeding instituted by the United 
States against landowners for the taking thereof. 

There is no element of contract in a condemna¬ 
tion proceeding, see § 2 supra, and it is not in the 
nature of a conveyance^ requiring compliance with 
the formalities prescribed for conveyances,^^ al¬ 
though in effect it amounts to a statutory convey- 
ance.75 


A condemnation proceeding isi a several action, 
although different owners are named in the same 
proceeding."^® 

Necessity of court proceedings. A trial in court 
is not necessarily, or at least in the first instance, 
a prerequisite to the taking of private property for 
a public use."^"^ 

Necessity of condemnation proceedings. It has 
been held that the taking of private property for 
public use need not necessarily be pursuant to con¬ 
demnation proceedings and there is, of course, 
no necessity for condemnation proceedings where 
the condemnor and landowner enter into a contract 
for the taking of the latter's property for a public 
use.^® A taking under such a contract is as effec¬ 
tive as if done by the formal method prescribed by 
law for the condemnation of property.®® 

Condemnation proceedings may consist of tzoo 
distinct proceedings: (1) proceedings relating to 


69. Wash.—^In re Extension of 
Streets and Sewers by City of Se¬ 
attle, 197 P. 784, 115 Wash. 535. 
The court has no power to oon- 

danuL land in proceeding:s for the levy 
of special assessments.—^Atlantic 
Coast Line H. Co. v. Town of Ahos- 
kie, 176 S.B. 264, 207 N.C. 154. 

70. Ill.—Department of Public 
Works and Buildings of State of 
Illinois V. Sohm, 146 N.E. 518, 315 
Ill. 478. 

N-Y.—City of Oswego v. Montcalm 
Dock Co., 283 N.T.S. 121, 245 App. 
Div. 565. 

Tex.—Mclnnis v. Brown County Wa¬ 
ter Improvement Dist No. 1, Civ. 
App., 41 S.W.2d 741, error refused, 
followed in Cox v. Brown County 
Water Improvement Dist. No. 1, 
Civ.App., 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, Civ.App., 45 S.W.2d 1118, 
error refused. 

20 C.J. p 874 note 97. 

71. Conn.—^New Haven Water Co. v. 
Russell, 85 A. 636, 86 Conn. 361, 365. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Eckhoff, 24 N.E.2d 52, 372 
Ill. 391—^Department of Public 
Works and Buildings of State of 
Illinois V. Sohm, 146 N.E. 518, 315 
III. 478. 

Mo.—City of St. Louis v. Dietering, 
App.. 27 S.W.2d 711, transferred 
see. Sup., 19 S.W.2d 882. 

20 C.J. p 874 note 97. 

«The prinuury objective of con¬ 
demnation proceedings is to satisfy 
the constitutional guaranty of Just 
oo!mp4nsatlon and damages to the 
owner of private property taken for 
public ' use."—^Denver Joint Stock 
Land Bcmk v. Board of Corners of 


Elbert County, Colo., 98 P.2d 283, 
285. 

Only through condemnation pro¬ 
ceedings can municipalities and oth¬ 
er political subdivisions comply with 
constitutional requirement that own¬ 
er be Justly compensated for private 
property taken for public use.—^Jury 
v. Wiest, 193 A. 6, 326 Pa. 554. 

72. Ky.—Smith v. Connolly, 1 T.B. 
Mon. 58. 

73- U.S.—^U. S. V. Sargent, Minn., 162 
P. 81, 89 aC.A. 81. 

74. Tex.—San Antonio v. Grand jean, 
41 S.W. 477, 44 S.W. 476, 91 Tex. 
430. 

75. N.T.—^Morgan v. New York, etc., 
R. Co., 29 N.E. 990, 3 Silv.A. 669, 
affirming 7 N.Y.S. 731—Story v. 
New York El. R. Co., 90 N.T. 122, 
43 Am.R. 146, 11 Abb.N.Cas. 265, 
affirming 11 Abb.N.Cas. 240, re¬ 
versing 3 Abb.N.Cas. 478. 

76. Mo.—Union Electric Light & 
Power Co. v. Dawson, 78 S.W. 2d 
867, 228 Mo.App. 1224. 

77. "‘While the Constitution gives 
to a property holder the right to 
Just compensation for property tak¬ 
en by eminent domain proceedings 
... it does not follow that a trial 
in court is necessarily, or at least, in 
the first instance, a prerequisite to 
such appropriation. So long as an 
impartial tribunal is provided for so 
that the claim for damages can be 
fairly considered and awarded, 
whether disinterested viewers, com¬ 
missioners, or arbiters, the condemn¬ 
ing party need not resort to the 
courts."—City of Portland v. Hirsch- 
Weis Mfg. Co., 263 P. 901, 903, 123 
Or. 571. 


78. U.S.—Campbell v. Chase Nat. 
Bank of City of New York,. D.C. 
N.T., 5 F.Supp. 156, appeal dis¬ 
missed U. S. V. Campbell, 54 S.Ct. 
455, 291 U.S. 686, 78 L.Ed. 1073, 
motion denied 54 S.Ct. 459, 291 U.S. 
648, 78 L.Ed. 1043, and affirmed, C. 
C.A., 71 P.2d 669, 94 A.L.R. 708, 
certiorari denied 55 S.Ct. 108, 
293 U.S. 592, 79 L.Ed. 686. Af¬ 
firmed, C.O.A., Campbell v. Medalie, 
71 F.2d 671, certiorari denied 55 S. 
Ct. 108, 293 U.S. 592, 79 L.Ed. 
686 . 

A city may appropriate land for 
constructing a sewer, without con¬ 
demnation proceedings.—Sullivan v. 
City of Goodland, 203 P. 732, 110 Kan. 
359. 

State highway commission, may 
take property for public use without 
first instituting condemnation pro¬ 
ceedings.—State Highway Commis¬ 
sion V. City of Elizabeth, 140 A. 335, 
102 N.J.Eq. 221, affirmed City of 
Elizabeth v. State Highway Commis¬ 
sion, 143 A. 916, 103 N.J.Eq. 376. 

79. Enforcement of contract 

In action by district having power 
of eminent domain to quiet title to 
property into possession of which it 
had gone under contract providing 
for determination of compensation 
by method which parties were unable 
to apply, court of equity could de¬ 
termine amount due under contract 
in view of constitutional require¬ 
ment of payment of compensation.— 
Union Exploration Co. v. Moffat Tun¬ 
nel Improvement Dist, 89 P.2d 257, 
104 Colo. 109. 

80. Tex.—Galveston, H. & S. A. Ry. 
Co. V. City of Eagle Pass, pom. 
App., 260 S.W. 841, reversing, Civ. 
App., 249 S.W. 268, 
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the right of the condemnor to take, .and (2) pro¬ 
ceedings to fix the amount of compensation to be 
paid for the land taken.^i 

§ 210. Constitutional and Statutory Provi¬ 
sions and Remedies 

As has been seen in § 209 supra, condemnation 
proceedings rest solely on constitutional and legis¬ 
lative provisions which vary in the different juris¬ 
dictions. The validity, construction, operation, and 
effect of statutes prescribing a mode of procedure 
are considered in the succeeding sections. Exam¬ 
ine Pocket Parts for later cases. 

§ 211. -Authority to Enact 

In the absence of constitutional provisions on the sub¬ 
ject, the mode of exercising the right of eminent domain 
is within the discretion of the legislature. In some juris¬ 
dictions a city in framing its charter may provide a 


§ 211 

method of procedure for exercising the power delegated to 
it. 

In the absence of constitutional provisions on the 
subject, the mode of exercising the right of eminent 
domain is within the unlimited discretion of the leg¬ 
islature so long as the landowners’ constitutional 
rights are not impaired,82 and the power to pre¬ 
scribe rules of procedure may be delegated.^^ Jt 
is not necessary for the legislature, in the exercise 
of the power of eminent domain, to invest the pro¬ 
ceedings with the forms or substance of judicial 
process; the appropriation of the property is an act 
of public administration, and the form and manner 
of its performance is such as the legislature shall in 
its discretion prescribe. 

Authority of city. In some jurisdictions, where 
the power of eminent domain is delegated to a city, 
it may, in framing its charter, provide a method or 
system of procedure for exercising the power,®5 
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81. Alaska.—^Alaska Gold Recovery 
Co. V. Northern Mining & Trad¬ 
ing Co., 7 Alaska 655. 

IxL Washington 

(1) “There are two branches to 
every condemnation proceeding. The 
court must first adjudge whether 
there is a public necessity for . . . 
the doing of whatever is sought to 
be done . . . and if it then be 
determined that the public con¬ 
venience requires the prosecution of 
the enterprise, there is a further 
hearing whereby the amount of com¬ 
pensation or damages is determined.'* 
—State V. Superior Court in and for 
Douglas County, 252 P. 906, 909, 142 
Wash, 284, error dismissed 47 S.Ct. 
769, 274 U.S. 726, 71 L.Ed. 1335. and 
followed in State v. Superior Court 
in and for Okanogan County, 252 P. 
910, 142 Wash. 696, error dismissed 
State of Washington ex rel. McPher¬ 
son Bros. Co. V. Superior Court of 
State of Washington in and for 
Douglas County, 47 S.Ct. 769, 274 U. 
S. 726, 71 L.Ed. 1335. 

(2) A public use and necessity 
proceeding is not instituted to deter¬ 
mine property rights but to estab¬ 
lish whether the appropriator, seeks 
to take property for a public purpose 
and the necessity thereof.—Chelan 
Electric Co. v. Perry, 268 P. 1040, 148 
Wash. 353, appeal dismissed 49 S.Ct. 
478, 279 U.S. 823, 73 L.Ed. 977. 

82. U.S.—U. S. V. 8,557.16 Acres of 
Land in Pendleton County, W.Va., 
D.aW.Va., 11 P.Supp, 311—Camp¬ 
bell V. Chase Nat. Bank of City of 
New York, D.C.N.Y., 6 F.Supp. 156, 
appeal dismissed U. S. v. Camp¬ 
bell, 54 S.Ct 455, 291 U.S. 686, 78 
L.Ed. 1073, motion denied 54 S.Ct 
459, 291 U.S. 648, 78 L.Ed. 1043, 
and affirmed, C.C.A., 71 F.2d 669, 94 
A.L.R. 708, certiorari denied 55 S. 


Ct 108, 293 U.S. 592, 79 L.Ed. 686. 
Affirmed, C.C.A., Campbell v. Meda- 
lie, 71 P.2d 671, certiorari denied 55 
S.Ct. 108, 293 U.S. 592, 79 L.Ed. 686 
—U. S. V. McIntosh, D.C.Va., 2 F. 
Supp. 244, rehearing denied 3 F. 
Supp. 715, appeal dismissed, C.C.A., 
McIntosh V. U. S.. 70 F.2d 507, 
certiorari denied 55 S.Ct 101, 293 

U. S. 586, 79 L.Ed. 682. 

Cal.—Crescent Wharf & Warehouse 
Co. V. City of Los Angeles, 278 P. 
1028, 207 Cal. 430—Young v. Ven¬ 
tura County, 104 P.2d 102, 39 Cal. 
App.2d 732, certiorari denied 61 S. 
Ct. 440—Los Angeles County v. 
Rindge Co., 200 P. 27, 53 CaLApp. 
166. 

Mich.—City of Big Rapids v. Big 
Rapids Furniture Mfg. Co., 177 N. 
W. 284, 210 Mich. 158. 

N.J.—Landell v. State,, 128 A. 380, 
101 N.J.Law 294, affirmed Landell 

V. Board of Conservation and De¬ 
velopment 132 A. 922, 102 N.J.Law 
441. 

20 C.J. p 874 note 5. 

Changing procedure 
It is within the power of the leg¬ 
islature to change the procedure to 
be followed in condemnation pro¬ 
ceedings.—^Williams v, Henderson 
County Levee Improvement Dist. No. 
3, Tex.Com.App., 59 S.W.2d 93, grant¬ 
ing rehearing in part and modifying, 
Com.App., 36 S.W.2d 204, reversing in 
part, Henderson County Levee Im¬ 
provement Dist. No. 3 v. Williams, 
Civ.App., 19 S.W.2d 197. 

All that the landowner may re¬ 
quire is that a form of procedure 
may be given him with a right of 
review in the courts and that a rea¬ 
sonable and adequate means of com¬ 
pensation shall be provided.—Cannon 
V. Felsenthal, 24 S.W.2d 856, 180 Ark. 
1075, 


Constitution having fixed method 
for city to take private property, leg¬ 
islature cannot prescribe another 
method.—^Hanks v. City of Port 
Arthur, 48 S.W.2d 944, 121 Tex. 202, 
83 A.L.R. 278, reversing, Civ.App., 8 
S.W.2d 331. 

Protecting agents of state 
The state may, when providing for 
its own needs under the right of 
eminent domain and taking for such 
purposes the property of individuals, 
give all necessary protection to its 
agents and relegate the owner to 
such remedy as it deems proper, pro¬ 
vided it is adequate and accords due 
process.—Welch v. Tennessee Valley 
Authority, C.C.*A.Tenn., 108 F.2d 95. 

The subject of eminent domain as 
a legislative proposition consists of: 
First, the power to be conferred; 
second, the mode of procedure for 
exercising the power when conferred. 
—Botts V. Southeastern Pipe-Line 
Co.. 10 S.B.2d 375, 190 Ga. 689. 
Delegation of power generally see 
supra S§ 21-28. 

83. Neb.—^Enterprise Irr. -Dist. v. 
Tri-State Land Co.. 138 N.W. 171. 
92 Neb. 121. 

84. N.Y.—People v. Smith, 21 N.Y. 
595—In re Buffalo, 16 N.Y.S. 858— 
Havermans v, Troy, 60 How.Pr. 
510. 

A procedure summary in character 
may be adopted by the legislature.— 
Ryan v. Housing Authority of City of 
Newark, 16 A.2d 647, 125 N.J.Law 
336. 

85. Mo.—Brunn v. Kansas City, 116 
S.W. 446, 216 Mo. 108. 

20 C.J. p 875 note 8. 

Designation of newspaper in which 
order of publication shall be pub¬ 
lished in condemnation proceeding is 
mere procedural incident and may 
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subject to the limitation, however, that the method 
or system adopted must not contravene the consti¬ 
tution or the general policy of the law.®® 

Authority of court If the legislature, in author¬ 
izing proceedings for the condemnation of property 
and the assessment of compensation, fails' to pre¬ 
scribe in what manner they shall be conducted, the 
court vested with jurisdiction of the matter may 
determine the procedure, see infra § 232. 

§ 212. -Nature and Scope 

The procedure by which property is to be con¬ 
demned and compensation assessed is not ordinarily 
prescribed by constitutional provisions. This mat¬ 
ter, as appears in § 211 supra, is usually left to the 
discretion of the legislature. Accordingly in prob¬ 
ably all jurisdictions, general statutes have been 
enacted which provide a mode of procedure to be 
followed in condemnation and assessment cases gen¬ 
erally, and which are commonly referred to as the 
eminent domain acts. In addition to these acts, gen¬ 
eral statutes have been adopted prescribing a special 
procedure applicable to particular classes of cases, 
the classification being based either on the nature of 
the purpose for which the property is sought to be 
taken or on the character of the party seeking to 
take It. Thus a special procedure is commonly pro¬ 
vided where property is sought to be taken for the 
purpose of a street or highway; a park; a drain, 
levee, or sewer; a canal or water way; a wharf or 
dock; irrigation or water supply; a dam; a rail¬ 
road; a turnpike or toll road; a telegraph or tel¬ 
ephone line; or electric light and power supply; 


which enumeration of purposes involves the clas¬ 
sification, just alluded to, based on the character of 
the party seeking condemnation, as where petitioner 
is a state or a state officer or board; a city, county, 
or town, or a municipal officer or board; a drain¬ 
age, levee, or irrigation district; a water works 
company; a railroad company; a turnpike or toll 
road company; a telegraph or telephone company; 
or an electric light and power company. In the 
case of municipal corporations, a mode of procedure 
is not uncommonly embodied in their charters; and 
the same is true in a measure of private corpora¬ 
tions, especially quasi-public corporations, such, for 
instance, as railroad companies. Furthermore, a 
mode of procedure is not infrequently provided by 
special or private acts relating to individual corpo¬ 
rations whose charters are wanting in that respect; 
and a mode of procedure in particular classes of 
cases is sometimes prescribed by ordinances of mu¬ 
nicipal corporations invested with power to do so. 
Specific illustrations and applications of these 
statutes, ordinance, and charter provisions occur 
throughout the following sections .of this article. 
Examine Pocket Parts for later cases. 

§ 213. -Validity 

To be valid, statutes and charter provisions prescrib¬ 
ing the mode of procedure in condemnation proceedings 
must not violate any applicable constitutional provision. 

In order to be valid, statutes and charter provi¬ 
sions prescribing the mode of procedure for the 
exercise of the power of eminent domain must 
not violate any applicable constitutional provi- 
sion.®7 Thus the mode of procedure prescribed by 


be regulated by city charter.—State 

ex rel. Kansas City v. Lucas, 296 S. 

W. 781, 317.Mo. 255—Kansas City v. 

Boruff, 243 S.W. 167, 295 Mo. 28. 

86 . Mo.—State ex rel. Kansas City 
V. Lucas, 296 S.W. 781, 317 Mo. 
255. 

20 C.J. p 875 note 8. 

87. Statutes held valid 

(1) In general. 

U.S.—^U. S. V. 72 Acres of Land, More 
or Less, Situate in City of Oak¬ 
land, Alameda County, D.C.Cal., 37 
F.Supp. 297. 

Ark.—State Life Ins. Co. of Indian¬ 
apolis, Ind., V. Arkansas State 
Highway Commission, 148 S.W.2d 
671. 

Ga.—Sheppard v. City of Edison, 132 
S.E. 218, 161 Ga. 907. 

Ill.—^Village of Broadview v. Bianish, 
167 N.E. 106, 335 Ill. 299, appeal 
dismissed and certiorari denied 
Bianish v. Village of Broadview, 50 
S.Ct. 67, 280 U.S. 518, 74 L.Ed. 
588. 

Ind.—Sisters of Providence of St. 


Mary’s of the Woods v. Lower 
Vein Coal Co., ’ 154 N.E. 659. 198- 
Ind. 645. ■ 

Mass.—^Appleton v, Newton, 59 N.E. 
648, 178 Mass. 276. 

Mich.—City of Betroit v. Grigg Han¬ 
na Lumber & Box Co., 296 N.W. 
•310, 296 Mich. 415—People v. 

Brooks, 194 N.W. 602, 224 Mich. 
45. 

Mo.—^In re Condemnation of Property 
for Park in City of St. Joseph, 263 
S.W. 97, error dismissed Corby’s 
Estate V. City of St. Joseph, 45 S. 
Ct. 351, 267 U.S. 578, 69 L.Bd. 797. 
Neb.—State ex rel. Loseke v. Pricke, 
254 N.W. 409, 126 Neb. 736. 

N.J.—^Landell v. State, 128 A. 380, 
101 N.J.Law 294, affirmed Landell 
V. Board of Conservation and Be- 
velopment, 132 A, 922, 102 'N.J.Law 
441. 

N.T.—Orange County v. Stillman, 292 
N.Y.S. 624, 249 App.Biv. 829. 

N.C.—Long V. Town of Rockingham, 
121 S.E. 461, 187 N.C. 199. 

S.C.—Jennings v. Sawyer, 189 S.E. 
746, 182 S.a 427. 
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Wis.—City of Milwaukee v. Taylor, 

282 N.W. 448, 229 Wis. 328. 

(2) Statutes held not to violate 
constitutional requirement of ju¬ 
dicial determination of question of 
necessity.—Petition of Billman, 237 
N.W. 652, 255 Mich. 152—^Fitzsim¬ 
mons & Galvin v. Rogers, 220 N.W. 
881, 243 Mich. 649—Ziegel v. Board of 
Road Com’rs of Genesee County, 216 
N.W. 426, 241 Mich. 161. 

(3) A condemnation statute is not 
invalid merely because it does not 
limit time within which appropria- 
tor may accept or reject award of 
compensation.—State ex rel. Willapa 
Electric Co. v. Superior Court in 
and for Pacific County, 83 P.2d 742, 
196 Wash. 523. 

(4) And a provision in a statute 
giving authority to take private 
property for a particular purpose 
that a claimant shall give notice of 
his claim for damages, after which 
petitioner shall have thirty days 
within which to 'determine whether 
it will pay the damages and to make 
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statute must not destroy nor substantially impair 
the right to compensation.** Accordingly the stat¬ 
ute must provide a sufficient means or tribunal for 
determining the compensation,** although it has 
been held that the fact that the course of procedure 
to be followed in a particular class of cases is no 
further prescribed than to require tnat the proceed¬ 
ings shall be instituted by the filing of a petition 
does not invalidate the statute,** since, as appears 
infra § 232, the court has power to regulate the 
further procedure according to the course of the 
common law; and that the fact that an act of con¬ 
gress providing for the condemnation of land in 
the District of Columbia for street extension does 
not provide an effective means for the collection of 
assessments for benefits does "not invalidate the act 
either as to the damages awarded or the assessments 
levied,^ as such defect may be cured by a subsequent 
aet.*^ Since condemnation proceedings are not com¬ 


mon-law actions, see supra § 209, where statutes 
relating to such proceedings meet the constitutional 
requirements and provide for notice to the parties 
affected, they are valid, although they do not pro¬ 
vide for a trial in the course of the common law.*^ 

The fact that the proceeding was already suffi¬ 
ciently authorized by general law does not invali¬ 
date a special act prescribing a particular mode of 
procedure in a particular case.** In some states, 
however, there are constitutional provisions prohib¬ 
iting the passage of a special act where a general 
law would be proper and applicable,*^ or where pro¬ 
vision has been made by a general law.** The pro¬ 
visions of a statute relating to condemnation pro¬ 
ceedings may be made applicable to proceedings 
under a later act by reference to the former in the 
latter, in the absence of any constitutional restric- 


a tender is reasonable and valid.— 
Hazen v. Essex Co., 12 Cush., Mass., 
475. 

(5) A stajtute is not unconstitu¬ 
tional on the g'round that by the in¬ 
stitution of condemnation proceed¬ 
ings thereunder a cloud is placed on 
title to the property to be con¬ 
demned. where it creates no lien on 
the property, and no proceedings 
thereunder create any legal obstacle 
to the free control and disposition 
of the property by the owner prior 
to its acquisition by the condemn¬ 
ing party and payment of compen¬ 
sation to the owner.—State Water 
Supply Commn. v. Curtis, 85 N.E 
148, 192 N.Y. 319, affirming 109 N. 
Y.S. 494, 125 App.Div. 117. 

Statutes held invalid 

(1) In general.—^White v. Maver¬ 
ick County Water Control and Im¬ 
provement Dist. No. 1, Tex.Com. 
App., 35 S.W.2d 107, reversing. Civ. 
App., 26 S.W.2d 659. 

(2) Statute providing for judg¬ 
ment by confession where process is 
served by publication.—Hudacille v. 
State Commission on Conservation 
and Development, etc., 156 S.E. 829, 
155 Va, 808. 

Provisions of municipal corpora¬ 
tion’s charter prescribing mode of 
procedure in condemnation proceed¬ 
ings held valid: 

(1) In general. 

Conn.—Bishop v. City of Meriden, 
159 A. 289, 114 Conn. 483. 

Mo.—State ex rel. Kansas City v. 
Lucas, 296 S.W. 781, 317 Mo. 255. 

(2) Provisions of Greater New 
York Charter. 

U.S.—Crane v. Hahlo, 42 S.Ct. 214, 
258 U.S. 142, 66 L.Ed. 514, affirm¬ 
ing 127 N.E. 403, 228 N.Y. 309. 
N.Y.—^People ex rel. Crane v. Hahlo, 
129 N.E. 916, 229 N.Y. 565—Mer- 


riman v. City of New York, 125 
N.E. 500, 227 N.Y. 279, reversing 
171 N.Y.S. 1093, 185 App.Div. 888. 

(3) A special charter providing an 
exclusive method of condemnation is 
not open to the objection that it at¬ 
tempts to regulate the practice of 
the court, where the exercise of 
the right of eminent domain is not 
regulated by the code practice.— 
Kansas City v. Marsh Oil Co., 41 S. 
W. 943, 140 Mo. 458. 

Keadcaa state statute held not in¬ 
valid.—Stark V. Howe Sound Co., 5 
N.Y.S.2d 551, 254 App.Div. 919, re¬ 
argument denied 7 N.Y.S.2d 99, 255 
App.Div. 737, affirmed 20 N.E. 2d 
1007, 280 N.Y. 622, reargument de¬ 
nied 21 N.B.2d 885, 280 N.Y. 837, 
certiorari denied 60 S.Ct. 122, 308 U. 
S. 593, 84 L.Ed. 496. 

88. U.S.—Bragg v. Weaver, Va., 40 
S.Ct. 62, 251 U.S. 57, 64 L.Ed. 135. 
Cal.—Musto-Keenan Co. v. City of 
Los Angeles, 34 P.2d 506, 139 Cal. 
App. 506. 

20 C,J. p 875 note 19. 

Statutes held valid 

(1) A statute is not unconstitu¬ 
tional because it allows the road 
commission to enter and take private 
property for road purposes, and then 
places the burden on the owner of 
presenting his petition for the ap¬ 
pointment of viewers to assess dam¬ 
ages.—State Road Commission v. 
Miller, 151 S.E. 436, 108 W.Va. 431. 

(2) The provisions of statute and 
city charter that amount of con¬ 
demnation award should be set 
apart for purpose of payment for 
property taken, and that it should be 

' paid to persons entitled thereto 
only on demand, were not unrea¬ 
sonable or unconstitutional, and did 
not deprive property owners of their 
property without due compensation. 


—Marion v. City of Detroit, 280 N. 
W. 26, 284 Mich. 476. 

89. Tex.—City of Dallas v. Atkins, 
Civ.App., 197 S.W. 593, affirmed 
223 S.W. 170, 110 Tex. 627. 

20 C.J. p 875 note 20. 

IxL Washington, a statute which 
purports to provide for the deter¬ 
mination of the question of dam¬ 
ages resulting from the exercise of 
the powers of eminent domain oth¬ 
er than by a judicial proceeding in 
a court of record, wherein owners 
of property are brought into court 
by an appropriate original process, 
is unconstitutional.—Duncan Tp. v. 
Stayr, 180 P. 476, 106 Wash. 514. 
90i Ky.—Louisville Park Comrs. v. 
Du Pont, 62 S.W. 891, 110 Ky. 743, 
23 Ky.L. 106. 

91. D.C.—Todd V. Macfarland, 20 
App.D.C. 176. 

92. Ark.—St. Francis Levee Dist. 

V. Redditt, 95 S.W. 482, 79 Ark. 
154. 

93. U.S.—Via V. State Commission 
on Conservation and Development 
of State of Virginia, D.C.Va., 9 P. 
Supp. 556, affirmed 56 S.Ct. 245, 
296 U.S. 549, .80 L.Ed. 388. 

Conn.—Starr Burying Ground Assoc. 
V. North Lane Cemetery Assoc., 58 
A. 467, 77 Conn. 83. 

94. Statute upheld 

W.Va.—Carnegie Natural Gas Co. v. 
Swiger, 79 S.E. 3, 72 W.Va. 557, 46 
L.R.A.,N.S., 1073. 

20 C.jr. p 876 note 30. 

General and special laws generally 
see the C.J.S. title Statutes §§ 152- 
211, also 59 C^J. p 721 note 46-p 
792 note 99. 

9& Special statute luvalid 

Ga.—O’Dowd v. Augusta, 82 S.E. 

148, 141 Ga. 748. 

20 C.J. p 876 note 31. 
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tion;^® and a statute complete in itself and provid¬ 
ing that the mode of procedure shall be that provid¬ 
ed by a certain previous enactment does not violate 
a constitutional provision that no act shall be passed 
which shall provide that any existing law or any 
part thereof shall be applicable by inserting it in the 
act, since the statute merely provides for a method 
of procedure by which it may be carried into ef¬ 
fect.®*^ An ordinance for the condemnation of land 
for widening a street is not invalid as authority for 
the condemnation proceedings because it does not 
show that the property would yield sufficient funds, 
measured by benefits, to pay the entire cost.®® 

Whether a statute violates the constitutional guar¬ 
anty of due process of law is treated in Constitu¬ 
tional Law § 646; and the effect of partial inva¬ 
lidity is considered in the C.J.S. title Statutes § 113, 
also 20 C.J. p 876 note 38-p 877 note 44. 

Waiver of objections. It has been held that aft¬ 
er an owner has petitioned for the appointment of 
a certain person as commissioner, and after the said 


person has been appointed, it is too late to object 
that the law under which the proceeding was com¬ 
menced is unconstitutional.®® 

§ 214. - Construction and Operation 

a. In general 

b. Adoption of former statute 

c. What law governs 

d. Election as to act under which pro¬ 

ceeding taken 

e. Retroactive operation 

a. In Gleneral 

The operation and effect of condemnation statutes 
prescribing the mode of procedure depend on the terms 
of the particular statute properiy construed In accordance 
with the rules relating to the construction of statutes 
generally. 

The operation and effect of statutes prescribing a 
mode of procedure for condemning property and 
assessing damages depend on the terms of the par¬ 
ticular statute properly construed.^ In construing 


96. Ky.—Potter v. Gardner, 1 S.W. 
2d 537, 222 Ky. 487. 

20 C.J. p 876 note 32. 

97. N.J.—Hutches v. Hohokus, 81 
A. 658, 82 N.J.L.aw 140. 

98. Wash.—Seattle v. McElwain, 
134 P. 1089, 75 Wash. 376. 

98. N.Y.—Matter of Cooper, 93 N. 
Y. 507. 

1- TT.S.—^Lyons v. Reinecke, C.C.A. 
Ill., 10 P.2d 3. 

Conn.—Connecticut Light & Power 
Co. V. Town of Southbury, 111 A. 
360, 95 Conn. 88. 

Ga.—^Denham v. State Highway 
Board of Georgia, 184 S.E. 631, 52 
Ga.App. 790. 

Iowa.—Baird v. Hamilton County, 
173 N.W. 106, 186 Iowa 856, de¬ 
nying rehearing 167 N.W, 690, 186 
Iowa 856. 

Kan.—Barker v. Kansas City, 70 P, 
2d 5, 146 Kan. 347. 

Mass.—^Wilcox v. City of New Bed¬ 
ford, 5 N.B. 507, 140 Mass. 570. 
Mich.—In re Michigan Ave. from 
Roosevelt Ave. to Llvernols Ave., 
276 N.W. 897, 283 Mich. 66. 

N.J.—^Bentley v. City of Newark, 
158 A. 468, 108 N.J.Law 317. 

N.Y.—^Buffalo Valley Realty Co. v. 
State, 7 N.B.2d 247, 273 N.Y. 319, 
reversing 288 N.Y.S. 943, 248 App. 
Div. 674. 

Ohio.—Carnabuccio v. Pennsylvania 
R. Co., 16 N.B.2d 1006, 59 Ohio 
‘ App. 37. 

Or.—^Petition of -Reeder, 222 P. 724, 
110 Or. 484. 

Pa.—^In re Petherolf's Petition, 84 
PaSuper. 514—In re Oxford. .Street. 

’ 'Hanover Tp., 79 PaSuper. -106— 
Shobert v. Bloomsburg, 74 ’ Pa. 
Super. 246~In re New ’ Street 


Bridge. 11 PaCo. 390—^Neyhart v. 
Monroe County, 1 Monroe L.R. 122. 
20 C.J. p 877 note 46, p 879 note 77. 

Operation and effect of partlcnlar 
statutes 

(1) Statutes prescribing procedure 
for condemnation purposes held to 
apply to all corporations, public and 
private, having the right of eminent 
domain. 

N.J.—Housing Authority of City of 
Newark v. Ryan, 13 A.2d 850, 127 
N.J.Ba. 482. 

Okl.—Shell Petroleum Corporation 
v. Town of Fairfax, 69 P.2d 649, 
180 Okl. 326. 

(2) Act Aug. 1, 1888, c 728 (Comp. 
St. §S 6909, 6910), does not require 
that secretary of war’s request that 
attorney general institute proceed¬ 
ings to condemn land- show that in 
secretary’s opinion it is necessary 
or advantageous to government to 
make such condemnation.—Old Do¬ 
minion Land Co. v. U. S., Va., 46 
^Ct. 39, 269 U.S. 55, 70 L.Ed. 162, 
affirming, C.C.A., 296 F. 20. 

(3) The purpose of the Kansas 
general condemnation law was to 
make procedure uniform in all cases 
to which it applied.—Glover v. State 
Highway Commission of Kansas, 77 
P.2d 189, 147 Kan. 279, followed in 
Watkins v. State Highway Commis¬ 
sion of Kansw, 77 P.2d 202. 

(4) Statutes held to provide for 
the ascertainment of damages in 
condemnation proceedings instituted 
by corporations or cities where no 
part of the property is actually tak¬ 
en, but it Is only damaged. 

Va.—Hannah v. City of Roanoke, 139 
S.E. 303, 148 Va. 554. 
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Wyo.—Hirt v. City of Casper, 103 

P.2d 394. 

(5) Proceedings under L.1921 c 
64, providing for determination of 
question of public benefit from erec¬ 
tion of proposed dam by public serv¬ 
ice commission (§2), and of other is¬ 
sues, including that of damages for 
flowage, .by jury or committee, on 
petition filed in superior court (§§ 
3-9), should be commenced with pe¬ 
tition to commission.—^Dummer Pow¬ 
er Co. V. International Paper Co., 124 
A. 556, 81 N.H. 213. 

(6) Condemnation statute held to 
regulate only procedure, and not to 
govern substantive right to fund 
created by award.—Tom v. Eddy, 31 
P.2d 443, 137 CaLApp. 677. 

(7) Sp.L.1921 p 826, authorizing a 
town to institute proceedings to de¬ 
termine whether any one has ac¬ 
quired rights in a certain street, 
and, if so, to have the value of such 
rights appraised, merely prescribed 
the method for condemnation of the 
property, but did not deprive the 
chancery court of jurisdiction al¬ 
ready rightfully acquired over a suit 
to quiet the title to the street ac¬ 
quired by adverse possession.—Town 
of Hoxie V. Gibson, 234 S.W. 490. 150 
Ark. 432. 

(8) Shannon Code Annot. § 1866 
does not authorize public service 
corporation to take possession of 
land desired prior to a legal appro¬ 
priation.—^Armstrong v, Illinois Cent. 
R. Co., 282 S.W. 382, 153 Tenn. 283. 

(9) Writ of ad quod damnum is 
available only to riparian owner de¬ 
siring to erect mill operated by wa¬ 
ter power or to one damaged by con¬ 
struction of such dam.—Lowe v. In- 
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such statutes general rules relating to the construc¬ 
tion of statutes apply.2 Accordingly a statute pro¬ 
viding a method of procedure for exercising the 
power of eminent domain should be so construed 
as to give effect to the intention of the legislature.^ 
It should receive a reasonable^ and sensible^ con¬ 
struction ; and, if possible, it should not be so con¬ 
strued as to render it obnoxious to the. constitu¬ 
tion.® Nothing will be read into it which the leg¬ 
islature in its wisdom has seen fit to leave out.*^ 
Words used in the statute must be taken and con¬ 
strued in their legal and commonly accepted mean¬ 
ing,® and, even though a statute is somewhat vague 
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and uncertain, if an intent can be spelled out fairly 
from its words, effect should be given to that in¬ 
tent.® Moreover, statutes in pari materia, although 
in apparent conflict, should, so far as reasonably 
possible, be construed in harmony with each oth- 
er.io 

Strict construction. Since statutes prescribing 
proceedings for the condemnation of property and 
the assessment of compensation are in derogation 
of general right and of common-law modes of pro¬ 
cedure, they must be strictly construed against the 
condemnor and in favor of the landowner;ii es- 


diana Hydroelectric Power Co., 151 
N.B. 220, 197 Ind. 430. 

(10) Acts 4th Called Sess.1918 c 
44, relatiniT to levee and improve¬ 
ment districts and providing for the 
appointment of commissioners of ap¬ 
praisement. prescribes a procedure 
for taxation, not condemnation, pur¬ 
poses.—Shipley V. Dallas County 
Levee Improvement Dist. No. 6, Tex. 
Civ.App., 233 S.W. 556, error refused. 

(11) Statutory provision that pa¬ 
pers in condemnation proceeding 
shall be filed in circuit court clerk’s 
office did not constitute proceeding 
before ea;iinty judge one in circuit 
court—Mflnns v. Marinette & Me¬ 
nominee Paper Co., 238 N.W. 624, 
205 Wis. 349, confirming mandate 235 
N.W. 426, 205 Wis. 349. 

(12) Whether proceedings may or 
should be brought under a particu¬ 
lar statute is considered infra § 214 
c. 

2. Conn.—Conners v. City of New 
Haven, 125 A. 375, 101 Conm 191. 
IflCere clerical errors in condemna¬ 
tion statutes in the use of words or 
numbers will be corrected by the 
court whenever necessary to carry 
out the intention of the legislature 
as gathered from the entire act.— 
Montclair Water Co. v. Town of 
Montclair, 121 A. 774, 98 N.J.Law 
720. 

ConstractloxL as mandatory or direc¬ 
tory 

A statute prescribing the mode of 
procedure for the exercise of the 
power of eminent domain may be 
mandatory in some respects and di¬ 
rectory in others.—Hirt v. City of 
Casper, Wyo., 103 P.2d 394. , 

3. Mich.—^Petition of State High¬ 
way Com’r, 233 N.W. 172, 262 Mich. 
116. 

Or.—Grigsby v. Miller, 25 P.2d 908, 
144 Or. 551. 

4. Md.—Brady v. Road Directors 
for Allegany County, 129 A. 682, 
148 Md. 493. 

5. Xt will, be presumed that legisla- 
tnxe intended exceptions to statuto¬ 
ry language which would otherwise 


lead to results of absurd conse¬ 
quence.—Conners v. City of New 
Haven, 125 A. 875, 101 Conn. 191. 

6. Conn.—Bridgeport Hydraulic Co. 
V. Rempsen, 200 A. 348, 124 Conn. 
437. 

Tenn.—Haase v. City of Memphis, 
259 S.W. 546, 149 Tenn. 235. 

Va.—Glasgow v. Mathews, 54 S.B. 

991, 106 Va. 14. 

20 C.J. p 877 note 50. 

Statute authorizing entry to make 
surveys 

A statute authorizing the con¬ 
demnor to enter on the lands 
sought to be condemned and make 
examinations, surveys, and maps 
thereof authorizes only such in- 
nocous entry and superficial exam¬ 
ination as would suffice for the 
making of surveys or maps and as 
would not seriously impair the 
rights of the owner to the use and 
enjeiyment of his property, any oth¬ 
er construction being violative of 
the state and federal constitution.— | 
Jacobsen v. Superior Court of So¬ 
noma County, De^/artment No. 2, 219 
P. 986, 192 Cal. 819, 29 A.L.R. 1399. 

7. Mo.—State ex rel. Siegel v. 
Grimm, 284 S.W. 490, 314 Mo. 242. 
Exceptions cannot easily be read 

into a statute the adoption of which 
must be presumed to hdve been to 
provide a uniform procedure for the 
exercise of the power of eminent 
domain.—Inhabitants of Town of 
Watertown v. Dana, 150 N.B. 860, 
255 Mass. 67, 44 A.L.R. 1374. 

8. Ky.—Hart v. Commonwealth, 269 
S.W. 300, 207 Ky, 343. 

S.C.—Haig V. Wateree Power Co., 112 
S.B. 55, 119 S.C. 319. 

9. N.T.—^In re Washington Park, 
52 N.T. 131. 

10. Tenn^—City of Nashville v. 
Dad’s Auto Accessories, 285 S.W. 
52, 154 Tenn. 194, error dismissed 
Dad’s Auto Accessories v. City of 
Nashville, 47 S.Ct. 20, 273 U.S. 
770, 71 L.Bd. 883. 

11. U.S.—U. S. V. 8,657.16 Acres of 
Land in Pendleton' County, W.Va., 
D.C.W.Va., 11 P.Supp. 311. 

Colo.—^Wassenich v. City and County 
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of Denver, 186 P. ■ 533, 67 Colo. 
456. 

Conn.—Conners v. City of New Hav¬ 
en, 125 A. 376, 101 Conn. 191. 

Fla.—Seaboard All-Florida Ry. v- 
Leavitt, 141 So. 886, 105 Fla. 600 
—^Wilton v. St. Johns County, 123 
So. 527, 98 Fla. 26. 65 A.L.R. 488, 
setting aside 117 So. 321. 

Ill.—Town of Kingston v. Anderson, 
133 N.B. 347, 300 Ill. 577. 

Mich.—^Petition of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 
116—In re Rogers, 220 N.W. 808, 
243 Mich. 517. 

Mo.—Richter v. Rodgers, 37 S.W.2d 
523, 327 Mo. 543—State ex rel. 
Siegel V. Grimm, 284 S.W. 490, 314 
Mo. 242—City of Caruthersville v. 
Paris, App., 146 S.W.2d 80—Sass- 
man v. State Highway Commis¬ 
sion, App., 45 S.W.2d 1093. 

N.Y.—Schiff V. Gold, 26 N.T.S.2d 
392, 176 Misc. 119. 

N.C.—Carolina Power & Light Co. 
V. Reeves, 151 S.E. 871, 198 N.C. 
404—City of Winston-Salem v. 
Ashby, 139 S.B. 764, 194 N.C. 388— 
Board of Education of Orange 
County V. Forrest, 137 S.E. 431, 
193 N.C. 519. 

Ohio.—Roosevelt Hotel Bldg. Co. v. 
City of Cleveland, 155 N.B. 233, 25 
Ohio App. 53. 

Or.—City of Portland v. Kamm, 285 
P. 236, 132 Or. 317. 

Pa.—Palmer Water Co. v. Lehighton 
Water Supply Co., 124 A. 747, 280 
Pa. 492—^Petition of Herrington, 
109 A. 791, 266 Pa. 88. 

Tenn.—City of Chattanooga v. State, 
272 S.W. 432, 151 Tenn. 691. 
Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

Wis.—In re Zur Ruhe Cemetery, 213 
N.W. 657, 193 Wis. 108. 

20 C.J. p 877 note 46. 

But it has been held that, so far 
as condemnation statutes relate 
purely to procedural questions, they 
should be liberally construed. 

Mo.—City of St. Louis v. Wallrath, 
239 S.W. 110, 293 Mo. 385. 
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pecially where the rig^ht of eminent domain is con¬ 
ferred on a private corporation as distinguished 
from a public corporation or a municipality 
they should not be so strictly construed as to defeat 
the purpose sought to be accomplished.^^ 

b. Adoption of Former Statute 

Where a condemnation statute adopts by reference 
the procedural provisions of. a formei* statute, the extent 
to which the former statute is adopted depends on the 
terms of the adoption. Ordinarily a subsequent modifica> 
tion or repeal of the adopted statute does not affect the 
adoption. 

A statute conferring the power of eminent domain 
on certain persons or corporations may adopt the 
procedural provisions of a former statute by spe¬ 
cific and descriptive reference thereto,in which 
case the effect is the same as though the procedure 
prescribed by the adopted statute had been written 
into the adopting statute.15 Where, however, the 
adopted statute is referred to merely by words de¬ 
scribing its general character, only those parts of 
it which are of a general nature will be considered 
as incorporated into the adopting statute and 
where one statute adopts the provisions of another 
'*so far as applicable,” provisions of the adopted 
statute inconsistent with those of the adopting stat¬ 


ute, will not be regarded as incorporated.^^ As a 
rule the adoption of the procedural provisions of 
another statute is construed as an adoption of the 
law as it existed at the time the adopting statute 
was passed,i8 and therefore is not affected by any 
subsequent modification or repeal of the statute 
adopted, unless a contrary intention is clearly mani- 
fested.1^ 

c. What Law Governs 

The proceedings in cases not speciflcally provided for 
are governed by the statutes relating to eminent domain 
proceedings generally. Where there are two procedural 
statutes, one general and the other special, the latter 
controls as to matters within its scope. Whether pro¬ 
ceedings may or should be brought under a particular 
statute depends on the circumstances and the construction 
of the statute. 

The proceedings in cases not specially provided 
for are governed by the statutes relating to emi¬ 
nent domain proceedings generally.^® So if the 
right to exercise the power of eminent domain is 
conferred on a corporation by its charter or a spe¬ 
cial statute, it must be exercised in accordance with 
a general law oh the subject, unless a contrary in¬ 
tention clearly appears.^i Where, however, there 
are two statutes, or two provisions of the same stat¬ 
ute, relating to condemnation and assessment pro- 


N.T.—^Rochester R. Co. v. Robinson, 
30 N.E. 1008, 133 N.T. 242. 

Ohio.—^Nieman v. Board of Educa¬ 
tion of Elmore-Harris School Bist., 
153 N.E.-918, 22 Ohio App, 457. 
Edbexal oonstmctloxi tn landowner’s 
favor 

Law authorizing^ condemnation 
proceeding’s must, as respects com¬ 
pensation and remedy, be liberally 
construed in favor of property own¬ 
er.—Glower v. Fannin-Lamar-Delta 
Counties Levee Improvement Dist. 
No. 3, Tex.Com.App., 39 S.W,2d 831, 
reversing Glower v. Fannin-Lamar- 
Delta Counties Levee Imp. List., 
CivJ^PP., 19 S.W.2d 615. 

L2, N.C.—^Johnson City Southern R. 
Co. V. South, etc., R. Co., 61 S.E. 
683, 148 N.C. 59. 

L3. Mo.—State ex rel. Siegel v. 

Grimm, 284 S.W. 490, 314 Mo. 242. 
Wash.—State v. Superior Court for 
Ferry County, 261 P. 110, 145 

Wash. 576. 

10 C.J. p 877 note 48. 

A Ky.—^Hart v. Commonwealth, 
269 S.W. 300, 207 Ky. 343. 

.5. Ky.—^Potter v. Gardner, 1 S. 

W.2d 537, 222 Ky. 487. 

41ch.—City of Big Rapids v. Big 
Rapids Furniture Mfg. Co., 177 N. 
W. 284, 210 Mich. 158. 

£i8s. —^Alaoaiiia & V. Ry. Co. v. 
Jackson & E. Ry. Co., 95 So. 738, 
131 Miss. 857. 

>bio.—^Louisville & Nashville R. Co. 
y. City of Cincinnati, 12 Ohio N.P., 


N.S., 65, reversed on other grounds 
15 Ohio Cir.Ct, N.S., 62, 23 Ohio 
Cir.Dec. 464, affirmed 102 N.B. 951, 
88 Ohio St. 283. 

Okl.—^Ham v. State ex rel. William¬ 
son, 87 P.2d 127, 184 OTkl. 306. 
Adoptird statute held to apply to 

all ooudexmiation proceedings pro¬ 
vided for by the adopting statute. 

—Hart V. Commonwealth, 269 S.W. 

300, 207 Ky. 343. 

16. Tex.—^Pecos & N. T. R. Co. v. 
Malone, Com.App., 222 S.W. 217, re¬ 
versing, Civ.App., 190 S.W. 809. 

17. Tex.—Susholtz v. City of Hous¬ 
ton, Com.App., 37 S.W.2d 728, af¬ 
firming City of Houston v. Su¬ 
sholtz, Civ.App., 22 S.W.2d 537. 

18. Ky.—^Potter v. Gardner, 1 S.W. 
2d 537, 222 Ky. 487. 

19. Ky.—^Potter v. Gardner, supra. 

80. Ga.—Glidden Co. v. City of Col¬ 
lins, 7 S.E.2d 266, 189 Ga. 666. 

N.J.—^Faulks v. Borough of Allen- 
hurst, 1 A.2d 6, 120 N.J.Law 486. 

N.Y.—In re Airport or Landing Field 
of City of Utica in Town of Marcy, 
234 N.T.S. 668, 134 Misc. 60. 

S.C.—^Willard v. Southern Ry. Co., 
155 S.E. 833, 158 S.C. 522. 

Tenn.—State Highway Department v. 
Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 

Tex.—Watt v. State, Civ.App., 33 S. 
W.2d 744, error refused—Coleman 
V. Archer County, Civ.App., 16 S. 
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W.2d 942—West v. Whitehead, Civ. 

App., 238 S.W. 976, error refused. 
20 C.J. p 878 note 66, p 879 note 

73. 

General statutes expressly lacorpo- 
rated 

A code provision that the then- 
existing statutes relating to con¬ 
demnation proceedings and compen¬ 
sation therein should be deemed to 
be a part of every act, present or fu¬ 
ture, relating to condemnation, is a 
general statute, to be read into every 
legislative act granting the power of 
condemnation.—Tennessee Min. & 
Mfg. Co. V. Anderson County, 121 S. 
W.2d 543, 173 Tenn. 497. 

Statute not providing remedy by due 
course of law 

Where local statute applicable to 
particular county respecting pro¬ 
ceedings for establishment of cart¬ 
way failed to provide for giving of 
notice to those over whose land the 
cartway was sought to be established 
and timely hearing before the board 
of road commissioners, and did not 
provide for the landowner a remedy 
by due course of law, determination 
of the rights of litigants in pro¬ 
ceeding to establish cartway was 
controlled by the general laws for 
establishment of a cartway.—Wald- 
roup V. Ferguson, 195 S.E. 615, 213 
N.C. 198. 

21. Va.—Charlottesville v. Maury, 

31 S.E. 526, 96 Va. 883. 



29 C.J.S. 


EMINENT DOMAIN 


§ 214 


ceedings, one of which is general and the other 
special, the special statute or provision ordinarily 
controls as to matters which fall within its scope .22 
Accordingly, a general statute providing for con¬ 
demnation proceedings is not applicable to proceed¬ 
ings under a subsequent statute providing a com¬ 
plete scheme for the prosecution of condemnation 
proceedings for a special purpose.23 So, where the 
charter of a corporation, municipal or otherwise, 
contains a provision as to the manner in which it 
shall condemn the lands necessary for its purposes, 
the method pointed out must be followed, and not 
that prescribed by the general law,24 especially 
where the company was incorporated prior to the 
enactment of the general law;25 and accordingly 


where a city having the right to exercise the pow¬ 
er of eminent domain provides, in framing its char¬ 
ter, a code of procedure for exercising the right 
which is not inimical to the general scope of the 
policy of the constitution and laws, the special pro¬ 
visions govern as against the general law.26 A 
special statute or charter provision prescribing a 
particular procedure, however, does not apply to 
cases not within its scope, but as to such cases the 
general law applies.27 

The question whether proceedings may or should 
be brought under a particular statute, depends, of 
course, on the circumstances and on the construc¬ 
tion of the statute, so that no general rule can be 
laid down.28 The provisions of the statutes of oth- 


22 . Cal.—Bank of America of Cali- 
fo’-nia V. City of Glendale, 50 P.2d 
1035, 4 Cal.2d 477. 

Iowa.—Wei ton v. Iowa State High¬ 
way Commission, 233 N.W. 876, 211 
Iowa 625. 

20 C.J. P 878 note 68. 

The hlghtway law and not con¬ 
demnation law controls procedure for 
condemnation of real property for 
public use as highway.—Orange 
County V. Stillman, 297 N.Y.S. 253, 
251 App.Div. 857. 

23. N.Y.—Matter of New York, 147 
N.Y.S. 1057, 163 App.Div. 10. 

20 C.J. p 879 note 69. 

24. Va.—Fonticello Mineral Springs 
Co. V. City of Kichmondf 137 S.E. 
458, 147 Va. 355. 

20 C.J. p 879 note 70. 

XTnder St. Xionls charter 
The law governing condemnation 
suits brought under St. Louis char¬ 
ter differs from law governing such 
actions brought by corporations un¬ 
der general statutes.—City of St. 
Louis V. Franklin Bank, 110 S.W.2d 
734, 341 Mo. 913. 

25. Ala.—Tennessee Coal, etc., R. 
Co. V. Birmingham Southern R. 
Co., 29 So. 455, 128 Ala. 526. 

20 C.J. p 879 note 71. 

26. Mo.—State ex rel. Kansas City 
V. Lucas; 296 S.W. 781, 317 Mo. 
255—Brunn v. Kansas City, 115 
S.W. 446, 216 Mo. 108. 

27. N.M.—City of Santa F4 v. Lamy, 
286 P. 422, 34 N.M. 583. 

General law held appUcahle 
Contemplated acquisition for street 
improvement within and without city 
to be part of statue highway system 
and financed by federal, state, and 
county bonds and assessments on 
property specially benefited held not 
''municipal affair," within constitu¬ 
tion permitting cities to remove 
themselves from operation of gen¬ 
eral laws as to municipal affairs; 
hence general law was applicable as 
to property within city.—Young v. 

29 C.J.S.-72 


Superior Court in and for Kern 
County, 15 P.2d 163, 216 Cal. 512, fol¬ 
lowed in 15 P.2d 165, 216 C§.1. 784. 
28. Xn Arizona^ when a road has 
been formally designated as a state 
route, boards of supervisors, in ac¬ 
quiring rights of way for the road, 
may follow the provisions of Rev. 
Code 1928 §§ 1329-1349, but with 
that exception all county highways 
must be established and easements 
for rights of way acquired under 
Rev.Code 1928 § 1701.—Apache Coun¬ 
ty V, Udall, 1 P.2d 340, 38 Ariz. 488. 

Xn Georgia 

(1) In general.—^Hutchinson v. 
Copeland, 91 S.E. 206, 146 Geu 357— 
20 C.J. p 879 note 77 e. 

(2) When the county road au¬ 
thorities seek to lay out a new public 
road, they must pursue the method 
laid down in Civ.Code 1910, § 640 et 
seq, relating to the condemnation of 
rights of way for county roads.— 
Cook V. State Highway Board of 
Georgia, 132 S.E. 902, 162 Ga. 84 
—Mitchell County v. Hudspeth, 108 
S.E. 305, 151 Ga. 767. 

(3) Whenever a public road is al¬ 
ready established, and condemnation 
becomes necessary for the purpose of 
grading, improving, turnpiking, pav¬ 
ing, widening, or macadamizing it, 
the county authorities must pursue 
the method laid down in Civ.Code 
1910 § 6243.—Parrish v. Glynn Coun¬ 
ty, 144 S.E. 785, 167 Ga. 149—Cook v. 
State Highway Board of Georgia, su¬ 
pra. 

(4) But when the state highway 
commission wishes to condemn land 
for rights of way for state-aid roads, 
it cannot pursue either of the above 
methods, but in a proper case it may 
pursue the method provided by Acts 
1914 p 92 (Park Code § 5246 a).— 
Cook V. State Highway Board of 
Georgia, supra. 

In Louisiana 

(1) In general.—^Lafayette Parish 
V. Martin, 74 So. 170, 140 La. 848—20 
C.J. p 879 note 77 L 
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(2) When the police jury of a par¬ 
ish wishes to acquire a site for a 
courthouse or jail, the land must 
be condemned under Civ.Code art 
2630, as amended.—Fuselier v. Iberia 
Parish Police Jury, 33 So. 597, 109 
La. 551—Police Jury of Evangeline 
Parish v. Thibodeaux, 104 So. 372, 158 
La. 573. 

(3) But when the police jury wish¬ 
es to impose a servitude of. passage 
over land for a road, ordinarily it 
should proceed under Rev.St. §§ 3369, 
3370.—^Police Jury of Evangeline 
Parish v. Thibodeaux, supra—^Fuse- 
lier V. Iberia Parish Police Jury, 
supra. 

(4) Acts 1921 (Ex.Sess.) No. 95 § 
27, authorizing parishes to expro¬ 
priate land for state highways under 
general laws as to expropriation of 
private property for public purposes, 
is inapplicable to roads not part of 
state system as defined by Acts 1924 
No. 236 § 1, and hence docs not 
render applicable thereto Civ.Code 
arts 2630—2633.—Police Jury of 
Evangeline Parish v. Thibodeaux, su¬ 
pra. 

(5) That bonds were voted by 
parish under Const.l92l art 14 § 14 
(b), to construct public road, does 
not necessitate acquisition of fee, in¬ 
stead of mere servitude over lands 
taken for purpose, so as to authorize 
expropriation under Civ.Code arts 
2630—2633, instead of under Rev.St. 
§§ 3369, 3370.—Police Jury of Evan¬ 
geline Parish v. Thibodeaux, supra. 

Xh Iflachlgaii railroad organized un¬ 
der train railway act is not required 
to proceed under general railroad 
act in condemning land, notwith¬ 
standing repeal of plank road act.— 
Ontonagon R. Co. v. Norton, 210 N.W. 
480, 236 Mich. 187. 

In MiniLesota 

(1) L.1921 c 323 specifically pre¬ 
scribes the procedure connected with 
the taking of the necessary right of 
way for trunk highways, and Gen. St. 
1913 § 5395, as amended by L.1921 
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er states cannot affect the proceedings.^^ 

Proceedmgs in a federal court. As appears in 
the CJ.S. title Federal Courts § 113, also 25 C.J. p 
806 notes 7-9, as a general rule proceedings in a 
federal court for the condemnation of land should 
conform to such proceedings under the state stat¬ 
utes. 


d. Election as to Act under Whicli Proceeding 
Taken 

Where two methods for appropriating property are 
provided by separate acts, the condemnor may proceed 
under either; but proceedings commenced under one 
must be conducted throughout under that act. 

Where two methods for the appropriation of the 
property sought to be condemned are provided by 
separate acts, the condemnor may proceed under 
either. 30 In some instances a corporation, munici- 


c 353, has no application.—State v. N.J.—Ninth Street Pier Co. v. Ocean 
Voll, 192 N.W. 188, 156 Minn. 72. City, 140 A. 447, 6 N.J.Misc. 227. 


(2) L.1919 c 490 does not vest ex¬ 
clusive' jurisdiction in the railroad 
and warehouse commission to sub¬ 
ject a railroad right of way to use as 
a site for a public warehouse, so 
that a proceeding therefor may be 
taken under Gen.St.l913 §§ 4506-4513. 
—Simmons v. Northern Pac. R. Co., 
180 N.W. 114, 147 Minn. 313. 

In ICssouxi Hev.St.l919 § 8530 pro¬ 
vides a procedure for the assessment 
of damages when property is taken 
by condemnation, and does not con¬ 
template or cover the assessment of 
purely consequential damages when 
no property is taken.—Blackwell v. 
City of Lee's Summit, 32 S,W.2d 63, 
326 Mo.‘491. 

In Ohio, the statute providing that 
legislative authorities of any politi¬ 
cal subdivision shall have authority, 
when approved by the director of 
highways, to follow the procedure 
available to the director for condem¬ 
nation of realty, gives full authority 
to a cooperating municipality to 
follow state procedure when cooper¬ 
ation has been tendered by the mu¬ 
nicipality and accepted by the di¬ 
rector of highways, and he has ap¬ 
proved such procedure,—City of 
Bellevue v. Stedman, 25 N.E.2d 696, 
63 Ohio App. 150. 

Ih Oregon the statutes provide 
separate and distinct methods for ac¬ 
quiring land by a county for county 
roads and for state highways.— 
Grigsby v. Miller. 25 P.2d 908, 144 
Or. 561. 

In Washington, in view of Reming¬ 
ton Code 1915 § 5623 et seq, the con¬ 
demnation procedure for a state road 
right of way must be the procedure 
provided for acquiring by condem¬ 
nation county road rights of way, 
which is in the manner provided for 
condemnation of rights of way by 
corporations.—State v. Superior 
Court for Adams County, 191 P. 413, 
111 Wash. 542. 

Xh other Jtuisdictlons 

(1) In general. 

Conn.—Stock v. Cox, 6 A:2d 346, 125 
. Conn. 405. 

Ind.—Alberson Cemetery Ass’n v. 

Puhrer, 137 N.B. 545, 192 Xnd 606. 
Neb,—In re Blue River Power Co., 

. 199 N.W. 788, 112 Neb. 600. 


Tex.—Norwood v. Taylor County, Civ. 
App., 93 S,W.2d 573, error dis¬ 
missed. 

20 C.J. p 879 note 77. 

(2) Provisions of flood control act 
relating to condemnation of land 
and rights of way govern proceedings 
of such nature to exclusion of other 
state or federal enactments.—U. S. v. 
Gfdeion-Anderson Co., B.C.Mo., 16 
P.Supp. 627. 

(3) The charter of the city of New 

Haven gives the board of aldermen 
the right to condemn land in the 
manner therein prescribed, and it is 
not necessary for the city to pro¬ 
ceed under Gen.St.1918 § 5186.— 

Thomson v. City of New Haven, 124 
A. 247, 100 Conn. 604. 

(4) County in establishing drain¬ 
age system could proceed under gen¬ 
eral condemnation statutes.—^Wilton 
V. St. Johns County, 123 So. 627, 98 
Fla. 26, 65 A.L.R. 488, setting aside 
117 So. 321. 

(5) Statute authorizing county 
commissioners' court to condemn 
land for highway commission gov¬ 
erns condemnation in behalf of high¬ 
way commission.—O'Keefe v. Hud¬ 
speth County, Tex.Civ.App., 26 S.W. 
2d 625. 

(6) Statute relating to condemna¬ 
tion proceedings held not to govern 
proceeding by city to take over 
privately owned gas distribution sys¬ 
tem in city alleged to be worth 
twenty million dollars, where in¬ 
adequate for ascertaining just com¬ 
pensation to be made for property.— 
Lone Star Gas Co. v. City of Port 
Worth, 98 S.W.2d 799, 128 Tex. 392, 
109 A.L.R. 374, reversing, CivJLpp., 
68 S.W.2d 605. 

29. Ill.—Pittsburg, etc., R. Co. v. 
Reich, 101 Ill. 157. 

sa Kan.—Evel v. Utica, 176 P. 636. 
103 Kan. 567. 

Md.—Dunne v. State, 159 A. 751, 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 
Maryland, 63 S.Ct. 23, 287 U.S. 564, 
77 L.Bd, 497. 

Ohio.—Muskingrum Watershed Con¬ 
servancy Dist. V. Funk, 9 N.E.2d 
612, 132 Ohio St. 593. 

Tenn.—Town of Cookeville v. Parley, 
102 S.W.2d 56,. 171 Tenn. 260— 
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Derryberry v. Beck, 280 S.W. 1014, 

153 Tenn. 220—City of Chattanooga 

V. State, 272 S.W. 432, 151 Tenn. 

691. 

Va.—Hannah v. City of Roanoke, 139 

S.B. 303, 148 Va. 554. 

Paxtioiilar statutes 

(1) A city desiring land for a new 
public street may proceed either un¬ 
der the general condemnation laws 
or under the Special Street Opening 
Act of 1903.—City of Oakland v. 
Parker, 233 P. 68, 70 Cal.App. 295. 

(2) A borough can. if it desires, 
treat chlorination of sewage as an 
improvement under statute relating 
to sewers and drains rather than as 
an improvement under statute relat¬ 
ing to local improvements and con¬ 
demnation.—^Faulks v. Borough v. 
Allenhurst, 1 A.2d 6, 120 N.J.Law 
486. 

(3) A county in condemning land 
for public roads may proceed under 
a special road law applicable to it, 
or it may proceed under Vernon 
Civ.StAnnot. art 3264 et seq, pro¬ 
viding for condemnation generally 
by counties, and is not required to 
proceed under art 6702 et seq, regu¬ 
lating condemnation proceedings in¬ 
cident to the establishment of roads. 
—Tarrant County v. Shannon. 104 S. 
W.2d 4, 129 Tex. 264, reversing Shan¬ 
non V. Tarrant County. Civ.App., 99 
S.W.2d 964, and overruling Todd v. 
Massey, Civ. App., 30 S.W.2d 532, 
and O’Keefe v. Hudspeth County, 
Civ.App., 25 S.W.2d 625. 

(4) PoLCode §§ 2681-2698, de¬ 
scribing a method whereby counties 
may condemn land for highways, are 
not exclusive, and the county is not, 
in view of §§ 2643 and 4041, re¬ 
stricted to the viewer method pre¬ 
scribed in § 2681, etc., but may con¬ 
demn by action instituted on reso¬ 
lution of the board of supervisors.— 
Los Angeles County v. Rindge Co., 
200 P. 27, 53 Cal.App. 166—Adamson 
V. Los Angeles County, 198 P: 62, 62 
CaLApp. 125. 

(5) A mill owner need not proceed 
under L.1911 c 114, to have damages 
assessed prior to flowage, but may 
elect to proceed under Pub.St.l891 
c 142 §§ 12-18, as amended by L., 
1893 c 60, and erect his dam, flow the 
land, and pay damages as a tres¬ 
passer.—^Newmarket Electric Co. v. 
Chase, 108 A. 382, 79 N.H. 280. 
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pal or otherwise, seeking to condemn property has 
the option to proceed either under its charter or un¬ 
der the general law and corporations have been 
authorized by charter to proceed under any other 
act which has been or may thereafter be passed.32 
If there are several distinct statutes under which a 
corporation may condemn lands, proceedings com¬ 
menced under any one must be conducted through¬ 
out under that statute; they cannot be supported 
or aided by a resort to any other.23 So, where a 
city elects to proceed under a general act to'con¬ 
demn land for a street and pays the amount award¬ 
ed, it cannot subsequently proceed under another 
statute to assess benefits on the owner’s remaining 
lands.2* 

e, Eetroactive Operation 

(1) In general 

(2) Application to pending proceedings 
(1) In General 

Rules governing the retroactive operation of statutes 
generally apply to statutes prescribing a mode of pro¬ 
cedure for the exercise of the power of eminent domain. 
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Rules governing the retroactive operation of stat¬ 
utes in general apply to statutes prescribing a mode 
of procedure for the exercise of the power of em¬ 
inent domain.35 

(2) Application to Pending Proceedings 

The effect of a change pendente llte in the statutes 
under which a condemnation proceeding has been brought 
depends largely on the facts in the particular case. 

The effect of a change pendente lite in the stat¬ 
utes under which a condemnation proceeding has 
been brought depends largely on the facts in the 
particular case.^® If the right to condemn or the 
jurisdiction of the particular court or tribunal be¬ 
fore which the proceedings are pending is taken 
away, the proceedings must of necessity fail.37 So 
if a statute giving a remedy is repealed pendente 
lite, without saving clause, no further proceedings 
can be had.28 Where, however, the new statute 
merely provides for a change in the mode of pro¬ 
cedure, it will not invalidate steps taken before it 
goes into effect, 88 but as a general rule, which, how¬ 
ever, has not been followed in all cases,^® it will 
apply to all proceedings taken thereafter,unless 
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Ijlmitatioiui of role 
If two statutes exist authorizing 
condemnation proceedings by a city, 
it would ordinarily be within discre¬ 
tion of administrative authorities to 
determine under which statute to 
proceed, but the constitutional right 
to just compensation for property 
taken cannot be floated by a taking 
under guise of one improvement if, 
in fact, the taking contemplates an¬ 
other use.—Vanneck Realty Corpora¬ 
tion V. City of New York, 19 N.T.S. 
2d 544, 259 App.Div. 461, appeal de¬ 
nied 20 N.Y.S.2d 984. ’Appeal de¬ 
nied. 

31. Wis.—State v. Circuit Court of 
Milwaukee County, 207 N.W. 252, 
189 Wis. 265. 

20 aj. p 881 note 84. 

32 . Ill.—Taylor v. Pettijohn. 24 HI. 
312. 

33. Conn.—^In re Hartford, etc., R. 
Co., 51 A. 943, 74 Conn. 662. 

20 C.J. p 881 note 86. 

Dismissal properly denied 
Objection by landowner, when com¬ 
missioners of improvement district 
attempted to dismiss proceedings 
brought by them in the circuit court 
under Acts 1915 No. 338 § 37, to 
ascertain compensation for land tak¬ 
en, was tantamount to an election 
to have them proceed under such 
section, and not under § 36, and court 
properly refused to allow them to 
dismiss and proceed under § 36.— 
Road Improvement Dist No. 6 v. 
Hall, 215 S.W. 262, 140 Ark, 241. 

*34. N.J.—Clausen v. Ridgefield, 102 
A. 670, 91 N.J.Law 23'* 


3& Mass.—^James Millar Co. v. Com¬ 
monwealth, 146 N.E. 677, 251 Mass. 
457. 

20 C.J. p 877 note 52. 

36. Conn.—Downs v. Town of Hunt¬ 
ington, 35 Conn. 588. 

Mo.—St. Louis V. Calhoun, 120 S.W. 
1152, 222 Mo. 44. 

N.J.—^Florham Park v. Madison, 78 A. 
753, 78 N.J.Law 446, reversing 72 
A. 4, 77 N.J.Law 260. 

37. Mo.—St, Louis v. Calhoun, 120 
S.W. 1152, 222 Mo. 44. 

Effect of prior possession 
Where the right to condemn is 
taken away pendente lite, the fact 
that the condemnor was in possession 
of the land sought to be condemned 
at the time the proceedings were 
instituted under a right acquired by 
a contract which had expired gives 
the condemnor no better standing in 
the condemnation suit which must of 
necessity fail.—^Louisville & N. R. 
Co. V. Western Union Telegraph Co., 
C.C.A,Ky., 268 P. 4, certiorari denied 
Western Union Telegraph Co. v. 
Louisville & N. R. Co., 41 S.Ct. 147, 
254 U.S. 656, 65 L.Ed. 457. 

38. Mich.—^Detroit v. Chapin, 66 
N.W. 587, 108 Mich. 136, 37 L.R.A. 
391. 

Pa.—Commonwealth v. Beatty, 1 
Watts 382. 

39. Dismissal not required 

An amendment as to procedure 
pendente lite does not require a dis¬ 
missal of the proceedings and the 
commencement of new proceedings 
under the statute as amended.— 
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St. Louis V. Calhoun, 120 S.W. 1162, 
222 Mo. 44. 

Proceedings valid on. de facto prin¬ 
ciple 

If, after the proceedings are in¬ 
stituted by a city, its charter is 
changed, the proceedings begun un¬ 
der the former charter are valid on 
the de facto principle.—St. Louis v. 
Stoddard, 16 Mo.App. 173. 

40. Ill.—Emerson v. Western Union 
R. Co., 75 Ill. 176. 

^Although the words of a statute 
are broad enough ... to compre¬ 
hend existing cases, they must be 
construed as applicable to cases that 
may thereafter arise, unless a con¬ 
trary intention is unequivocally ex¬ 
pressed therein.”—Norfolk, etc., R. 
Co. V. Consolidated Turnp. Co., 68 
S.E. 346, 35i; 111 Va. 131, Ann.Cas. 
1912A 239. 

41. N.Y.—^In re Union Turnpike, 
City of New York, 278 N.Y.S. 412, 
164 Misc. 455, affirmed 278 N.Y.S. 
430, 243 App.Div. 811, affirmed Un¬ 
ion Turnpike in Borough of 
Queens, City of New York, 198 N.E. 
666, 268 N.Y. 681. 

Pa.—Lutz V. Allegheny County, 153 
A. 903, 302 Pa. 488. 

20 C.J. p 878 note 60. 

Statute denying attorney’s fees* in 
condemnation proceedings by state 
being, remedial, is applicable to ac¬ 
tions pending prior to enactment^ but 
wherein costs have not been incurred, 
taxed, or assessed.—^Welton v. Iowa 
State Highway Commission, 233 N.W. 
876, 211 Iowa 625. 



§ 214 


EMINENT DOMAIN 


29 C.J.S. 


the new statute, either expressly or by implication, 
excepts pending proceedings from its operation.^^ 
A proceeding begun before the enactment of any 
statute authorizing it cannot be maintained under a 
statute subsequently passed.^ 3 

§ 215. -Necessity of Complying with 

Provisions 

a. In general 

b. Waiver and estoppel 

a. In General 

As a general rule enactments prescribing the mode 


of procedure In condemnation proceedings must be strict, 
iy complied with. 

In order to subject the property of another for 
public use under the doctrine of eminent domain, 
the procedure prescribed by constitution, statute, or 
ordinance must be followed^^ at least in substance,45 
or, as has been said, “fully and fairly,”46 without 
omitting anything fundamental.47 Every requisite 
of the statute must be complied with.48 Indeed, 
since condemnation statutes are in derogation of 
general right and common-law modes of procedure, 
and must, therefore, be strictly construed, see §§ 
22 and 214 supra, it is held by the great majority of 


Statutes are not illegal merely be¬ 
cause they change the method of 
procedure after the institution of 
condemnation proceedings.—Goodman 
Warehouse Corporation v. Jersey 
City, 132 A. 503, 102 N.J.Law 294, 
affirmed 133 A. 919. 

Where the statute so provides, 
further proceedings should be In ac¬ 
cordance with the new law.—Bur- 
gess-Nash Bldg. Co. v. City of Oma¬ 
ha, 219 N.W. 394, 116 Neb. 862—20 
C.J. p 878 note 61. 

4a, Cal.—Mackay v. City of Los 
Angeles, 28 P.2d 706, 136 Cal.App. 
180. 

N.J.—Goodman Warehouse Corpora¬ 
tion V. Jersey City, 132 A. 503, 102 
N.J.Law 294, affirmed 133 A. 919. 

20 C.J. p 878 note 63. 

Even though the earlier act is re¬ 
pealed by the later one, condemnation 
proceedings pending at the time of 
repeal may be completed under the 
earlier act where the repealing act 
expressly so provides.—^McClarren v. 
Jefferson School Tp., 82 N.E. 73, 169 
Ind. 140, 13 L.R.A.,N.S., 417. 

43. Ky.—^Postal Tel. Cable Co. v. 
Mobile, etc., R. Co., 54 S.W. 727. 

44. Ala.—Patterson v. Atlantic 
Coast Line R. Co., 86 So. 20, 204 
Ala. 453. 

Cal.—Newberry v. Evans, 245 P. 227, 

76 Cal.App. 492. 

lii.—Department of Public Works 
and Buildings v. Schllch, 194 N.E. 
587, 359 Ill. 337—St. Louis Con¬ 
necting R. Co. V. Blumberg, 156 N. 
E. 298, 325 Ill. 387. 

Ind.—State v. Rousseau, 199 N.E. 587, 
209 Ind. 458. 

Ky.—Commissioners of Sewerage of 
Louisville v. Reisert, 49 S.W.2d 324, 
243 Ky. 494—^Muhlenberg County v. 
Ray, 284 S.W. 1074, 215 Ky. 295. 
Md.—^Dunne v. State, 169 A. 751, 162 
Md. 274, appeal dismissed and cer¬ 
tiorari denied Dunne v. State of 
Maryland, 53 S.Ct. 23, 287 U.S. 564, 

77 L.Bd. 497. 

Mass.—Inhabitants of Town of Wa¬ 
tertown V. Dana, 150 N.E. 860, 256 
Mass. 67, 44 A.L.R. 1374. 

Mont.—^Housing Authority of City of i 


Butte V. Bjork, 98 P.2d 324, 109 
Mont. 552. 

Neb.—Missouri Valley Pipe Line Co. 
of Nebraska v. Neely, 246 N.W. 483, 
124 Neb. 293—Goergen v. Depart¬ 
ment of Public Works of Nebraska, 
243 N.W. 886, 123 Neb. 648. 

N.H.—Goodrich Palls Electric Co. v. 

Howard, 171 A. 761, 86 N.H. 512. 
N.T.—Van Etten v. City of New York, 
124 N.E. 201, 226 N.T. 483, affirming 
In re Van Etten, 171 N.T.S. 1034. 
184 App.Div. 414. 

N.C.—Sechriest v. City of Thomas- 
ville, 162 S.E. 212, 202 N.C. 108— 

• Shute V. City of Monroe, 123 S.E. 
71, 187 N.C. 676. 

Ohio.—Louisville & Nashville R. Co. 
V. City of Cincinnati, 12 Ohio N.P., 
N.S., 65, reversed on other grounds, 
15 Ohio Cir.Ct.,N.S., 62, 23 Ohio 
Cir.Dec. 464, affirmed 102 N.E. 951, 
88 Ohio St. 283. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11, 274 Pa. 251. 

S.C.—Willard v. Southern Ry. Co., 155 
S.E. 833, 168 S.C. 522. 

Tenn.—City of Chattanooga v. State, 
272 S.W. 432, 161 Tenn. 691—Haase 
V. City of Memphis, 269 S.W. 545, 
149 Tenn. 236. 

Tex.—Ryan v. State, Civ.App., 21 S. 

• W.2d 597—Coleman v. Archer Coun¬ 
ty, Civ.App., 16 S.W.2d 942—Parks 
V. City of Waco, Civ.App., 274 S.W. 
1006. 

Wis.—^Williams v. City of Hudson, 
262 N.W. 607, 219 Wis. 119. 

20 C.J. p 881 note 89. 

Exercise of power generally see su¬ 
pra §§ 87-95. 

Exclusiveness of prescribed remedy 
see infra § 216. 

The exemption of the United States 
from suit by an individual does not 
affect the rule that the United States 
cannot take private property from 
a citizen, except in accordance with 
the formal rules governing procedure 
in such cases.—Pilbin Corporation v. 
U. S., D.C.S.C., 266 P. 911. 

City’s need for a new water supply 
does not authorize it to take or de¬ 
stroy private property without re¬ 
sort to legal means by construction of 
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dam resu Iting in flooding of same.— 
Bickham v. City of Shreveport, 101 
So. 8, 156 La. 648. 

One not seeking to exercise the 
power of eminent domain is not re¬ 
quired to follow the procedure pre¬ 
scribed for its exercise.—Dummer 
Power Co. v. International Paper Co., 
124 A. 556, 81 N.H. 213. 

45. Cal.—City of Los Angeles v. 
Hall. 284 P. 707, 303 CaLApp. 460. 

Pla.—Seaboard All-Plorlda Ry. v. 
Leavitt, 141 So. 886, 105 Pla. 600— 
Wilton v. St. Johns County, 123 
So. 527, 98 Fla. 26, 65 A.L.R. 488, 
setting aside 117 So. 321. 

N.C.—Parks v. Board of Com'rs of 
Lenoir County, 120 S.E. 46, 186 
N.C. 490. 

W.Va.—^Vineyard v. Roane County 
Court, 136 S.E. 848, 103 W.Va. 210. 
20 C.J. p 882 note 90. 

Proceedings as a whole mnst be ef¬ 
fective 

Under Gen.L.1923 c 95, relating to 
proceedings for improvement of high¬ 
way, it is a prerequisite to the valid¬ 
ity of an agreement as to damages 
between the committee of the town 
council and the landowners, or of 
the action of the town council itself 
in valuing and appraising the dam¬ 
ages, that the proceedings as a whole 
shall be effectual for the taking of 
the land.—Prank W. Coy Real Estate 
Co. V. Pendleton, 123 A. 562, 45 R.I. 
477. 

46. Iowa.—^Walters v. Houck, 7 Iowa 
72. 

Philippine.—Tenorio v. Manila R. Co., 
22 Philippine 411. 

47. Ill.—Town v. Blackberry, 29 Ill. 
137. 

48. Conn.—State v. McCook, 147 A. 
126, 109 Conn. 621, 64 A.L.R. 1453 
—Conners v. City of New Haven, 
125 A. 375, 101 Conn. 191. 

The proceedings are void if every 
statutory requirement is not com¬ 
plied with. 

Mo.—Sassman v. State Highway Com¬ 
mission, App., 45 S.W.2d 1093. 

Tex.—State v. Davis, Civ.App., 139 S. 
W.2d 638, error dismissed, judg¬ 
ment correct—Coleman v. Archer 
County, Clv.App., 16 S.W.2d 942. 
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cases that they must be strictly complied with, and 
the statutory authority be strictly pursued, and ev¬ 
ery condition or other prerequisite to the exercise 
of jurisdiction be strictly observed,^^ especially ev¬ 
ery requisite of the statute having the semblance of 
benefit to the landowner,so and that portion of it 


in which the public has a general interest.®! Strict 
compliance with the statute, however, does not nec¬ 
essarily mean a literal and exact compliance and 
hence in many respects the rule of strict compli¬ 
ance may be satisfied by substantial compliance,S3 


49. U.S.—City of Cincinnati v. Ves- 
ter, Ohio, 50 S.Ct. 360, 281 U.S. 
439, 74 L.Bd. 950, afflrmingr, C.C.A.. 
33 F.2d 242, 68 A.L.R. 831, certio¬ 
rari granted 50 S.Ct. 38, 280 U.S. 
545, 74 L.Ed. 606—U. S. v. 8,557.16 
Acres of Land in Pendleton County, 
D.C„ W.Va., 11 F.Supp. 311. 

Cal.—City of Los Angeles v. Glassell, 
262 P. 1084, 1085, 203 Cal. 44, Quot¬ 
ing Corpus Juris—Harrington v. 
Superior Court in and for Placer 
County, 228 P. 15, 194 Cal. 185. 
Colo.—^Wassenich v. City and Coun¬ 
ty of Denver, 186 P. 533, 67 Colo. 
456. 

Conn.—State v. McCook, 147 A. 126, 
109 Conn. 621, 64 A.L.R. 1453. 

D.C.—Concord Improvement Co. v. 
Reichelderfer, 65 F.2d 189, 62 App. 
D.C. 101. 

Fla.—Marvin v. Housing Authority 
of Jacksonville, 183 So. 145, 133 
Fla. 590. 

Ga.—Rogers v. Toccoa Power Co., 131 
S.E. 517, 161 Ga. 524, 44 A.L.R. 534 
—Denham v. State Highway Board 
of Georgia, 184 S.E. 631, 62 Ga.App. 
790. 

Ill.—Department of Public Works 
and Buildings v. Ryan, 191 N.E. 259, 
357 Ill. 150—Town of Kingston v. 
Anderson, 133 N.E. 347, 300 Ill. 577. 
Md.—Johnson v. City of Baltimore, 

148 A. 209, 158 Md. 93, 66 A.L.R. 
1488—Brady v. Road Directors for 
Allegany County, -129 A. 682, 148 
Md. 493. 

Mass.—Walker v. City of Medford, 
172 N.E. 248, 272 Mass. 161—Breck- 
wood Real Estate Co. v. City of 
Springfield, 164 N.E. 552, 258 Mass. 
Ill—Byfield v. City of Newton, 
141 N.E. 658, 247 Mass. 46.. 

Miss.—Ferguson v. Board of Sup’rs 
of Wilkinson County, 115 So. 779, 

149 Miss. 623. 

Mo.—Richter v. Rodgers, 37 S.W.2d 
523. 327 Mo. 543—City of St. Louis 
v. Smith, 30 S.W.2d 729, 325 Mo. 
471—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242. 

N.J.—Britton v. Berkeley Tp. Board 
of Education, 133 A. 720, 102 N.J. 
Law 523. 

N.Y.—Buffalo Valley Realty Co. v. 
State, 7 N.E.2d 247, 273 N.Y. 319, 
reversing 288 N.Y.S. 943, 248 App. 
Div. 674—^Woodward-Brown Realty 
Co. V. City of New York, 139 N.E. 
267, 235 N.Y. 278, reversing 197 
N.Y.S. 162, 203 App.Div. 625—Peo¬ 
ple ex rel. Freeman v. Hulburt, 46 
N.Y. 110, reversing People ex rel. 
White V. Hulburt, 59 Barb. 446— 
Getman v. Niferopulos, 289 N.Y.S. 


374, 248 App.Div. 5, reversed on oth¬ 
er grounds 11 N.B.2d 713, 276 N.Y. 
161—City of Oswego v. Montcalm 
Dock Co., 283 N.Y.S. 121, 245 App. 
Div. 655—Erie County v. Lancaster 
Development Co., 250 N.Y.S. 108, 
232 App.Div. 331—Jefferson Coun¬ 
ty v. Horbiger, 243 N.Y.S. 30, 229 
App.Div. 381—^People v. Fisher, 178 
N.Y.S. 184, 189 App.Div. 148—Onon¬ 
daga Water Service Corporation 
V. Crown Mills. 230 N.Y.S. 691, 
132 Misc. 848. 

Ohio.—Pontiac Improvement Co. v. 
Board of Corners of Cleveland Met¬ 
ropolitan Park Dist., 135 N.E. 635, 
104 Ohio St. 447, 23 A.L.R. 866— 
Mallo V. Village of Dover, 172 N.E. 
841, 36 Ohio App. 84—Roosevelt 
Hotel Bldg. Co. v. City of Cleve¬ 
land, 155 N.E. 233, 25 Ohio App. 
53. 

Or.—City of Portland v. Kamm, 285 
P. 236, 132 Or. 317—Keane v. City 
of Portland, 235 P. 677, 115 Or. 1 
—Stafford v. Multnomah County 
Drainage Dist. No. 1, 204 P. 158, 
103 Or. 197. 

Pa.—Petition of Herrington, 109 A. 
791, 266 Pa. 88—^Harrisburg Light 
& Power Co. v. Sebastian, 11 Pa. 
Dist. & Co. 30. 

R-I-—Prank W. Coy Real Estate Co. 
V. Pendleton, 123 A. 662, 45 R.I. 
477. 

Tex.—^Williams v. Henderson County 
Levee Improvement Dist. No. 3, 
Com.App., 59 S.W.2d 93, granting 
rehearing in part and modifying 
36 S.W.2d 204, reversing in part 
Henderson County Levee Improve¬ 
ment Dist. No. 3 V. Williams, Civ. 
App., 19 S.W.2d 197—^Wilbarger 
County v. Hall, Com.App., 55 S.W. 
2d 797, affirming Hall v. Wilbarger 
County, Civ.App., 37 S.W.2d 1041 
—Clower V. Pannin-Lamar-Delta 
Counties Levee Improvement Dist. 
No. 3, Com.App., 39 S.W.2d 831, re¬ 
versing Clower V. Pannin-Lamar- 
Delta Counties Levee Imp. Dist., 
Civ.App., 19 S.W.2d 615—State v. 
Davis, Civ.App., 139 S.W.2d 638, 
error dismissed, judgment correct 
—Shannon v. Tarrant County, Civ. 
App., 99 S.W.2d 964, reversed on 
other grounds Tarrant County* v. 
Shannon, 104 S.W.2d 4, 129 Tex. 
264—State v. Miller, Civ.App., 92 
S.W.2d 1073—Traders' Compress 
Co. V. State, Civ.App., 77 S.W.2d 
245—^Hill V. Taylor County, Civ. 
App., 294 S.W. 868—Howard v. 
Rushing, Civ.App., 213 S.W. 953. 
Va.—Mayes v. Mann, 180 S.E. 425, 
164 Va. 584. 


. Wis.—In re Condemnation of Lands 
for Opening of Street in City of 
Beaver Dam, 237 N.W. 119, 206 Wis. 
299. 

20 C.J. p 882 note 96. 

But it has been said that liberal 
consideration should be given a mu¬ 
nicipality in the various steps essen¬ 
tial to the exercise of the right of 
eminent domain.—In re City of Syra¬ 
cuse, 243 N.Y.S. 160, 137 Misc. 632, 
reversed on other grounds 245 N.Y. 
S. 25, 230 App.Div. 622. 

Bigorons compliance with the law 
is required.—State v. District Court 
of Fourteenth Judicial Dist. in and 
for Broadwater County, 260 P. 134, 
80 Mont. 228. 

As strict a compliance is required 
of those claiming damages as of 
the public making the condemnation. 
—Lincoln v. Colusa County, 28 CaL 
662. 

Effect of statutory rule of construc¬ 
tion 

Statutory requirements for exercise 
of power of eminent domain in tak¬ 
ing property for construction of drain 
must be strictly complied with, not¬ 
withstanding requirement of code 
that provisions of drainage act be 
liberally construed to promote drain¬ 
age and reclamation of wet lands.— 
Hoyt V. Board of Sup'rs of Carroll 
County, 202 N.W. 98, 199 Iowa 346. 

If there is uncertainty in the pro¬ 
ceedings, the court will not use ex¬ 
trinsic aids or other Intents to avoid 
the effect thereof.—Musto-Keenan Co. 
V. City of Los Angeles, 34 P.2d 506, 
139 Cal.App. 506. 

50. Cal.—City of Los Angeles v. 
Glassell, 262 P. 1084, 1085, 203 Cal. 
44, quoting Corpus Juris. 

N.Y.—Newell v. Wheeler, 48 N.Y. 486. 
20 C.J. p 883 note 97. 

51. S.D.—^Wayne v. Caldwell, 47 N. 
W. 547, 1 S.D. 483, 36 Am.S.R. 750. 

52. Ill.—Phillips V. Scales Mound, 
63 N.E. 180, 195 Ill. 353. 

Mo.—^Petet V. McClanahan, 249 S.W. 
917, 297 Mo. 677. 

But it has been broadly said that 
every step required to be taken by 
the public officials in condemning 
private property for piiblic purposes 
must be literally followed.—Carlock 
V. U. S., 53 P.2d 926, 60 App.D.C. 
314—20 C.J. p 882 note 96 c. 

53. Mo.—Petet v. McClanahan, 249 S. 
W. 917, 297 Mo. 677. 

20 C.J. p 882 note 90. 
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especially as regards preliminary proceedings.A 
failure to comply with statutory requirements not 
relating to condemnation proceedings will not inval¬ 
idate such proceedings.55 

Time of compliance. It is not necessary that the 
various steps required by statute in taking private 
property by condemnation be more than reasonably 
continuous.5® 

Who may object The condemning party cannot 
allege its own failure to comply with conditions pre¬ 
cedent in order to defeat the owner's claim for dam¬ 
ages,nor is it a matter of concern to persons who 
merely seek to obtain damages for injury to their 
property which is not taken whether or not the law 
is strictly followed in taking the property of oth- 

ers.58 

Showing of compliance. Where lands are taken 
under statutory authority, the burden of showing 
the regularity of the proceedings is on the party 
claiming under them;59 and ordinarily in order to 
give the proceedings validity and effect, compliance 
with the statute must appear on the face of the pro¬ 
ceedings,^® although it has been held that proceed¬ 
ings before legislative bodies authorized to condemn 
will be presumed to have been in compliance with 
the statute in the absence of any showing to the 
contrary,and that, if the court is one of general 
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jurisdiction, the usual presumption as to jurisdic¬ 
tion will apply.®2 

Where proceedings are voidj the condemnor may 
remove structures which it has erected on the land,®^ 
although it has been held by some authorities that, 
where a corporation has not taken the steps neces¬ 
sary to constitute a valid appropriation, structures 
placed by it on the land become a part of the realty, 
and cannot be removed.®^ 

b. Waiver and Estoppel 

The landowner In a proper case may waive, or be 
estopped from asserting, defects in condemnation pro¬ 
ceedings. 

When the power of eminent domain is within the 
jurisdiction of the body or officer assuming to exer¬ 
cise it, the owner of the property sought to be con¬ 
demned may waive irregularities in procedure, 
and he also may be estopped from raising objections 
by joining in the proceedings,®® with knowledge of 
the defect.®^ Thus he may waive the objection that 
there has been no attempt at an agreement as to the 
price, see § 224 infra; that the surveys and plans 
were not sufficient;®® that notice was not given or 
that the notice given was defective, see §§ 248, 249 
infra; and by prosecuting a petition for the assess¬ 
ment of damages, he admits that the proceedings 
were regular and that the land has been appropri¬ 
ated.®® However, where land is to be taken in invi- 
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SobstaiLtial compllaaod iLCld sufflclMit 
I (1) In general. 

Ark.—Guaranty Loan & Trust Co. v. 
Helena Improvement Dist. No. 1, 
22£^ S.W. 1045, 148 Ark. 56. 

Idaho.—Canyon County v. Toole, 69 
P. 320, 8 Idaho 501. 

Mass.—Merrymount Co. v. Metropoli¬ 
tan Dist. Commission, 172 N.H. 593. 
272 Mass. 457. 

(2) "When the law is substantially 
complied with, and a sufficient cer¬ 
tainty is used to prevent surprise 
or such certainty as not to mislead, 
Jt is all the law requires."—Quincy, 
etc., R. Co. V. Kellogg, 54 Mo. 334, 
337. 

54. Mo.—Petet v. McClanahan, 249 
S.W. 917, 297 Mo. 677. 

55. Contract for construetlon of 
highway entered into by condemnor 
in violation of statute held not to 
invalidate condemnation proceedings. 
—Grangeville Highway Dist. v. Ail- 
shie, 290 P. 717, 49 Idaho 603. 

56. Pa.—Petition of Payette County 
Com'rs, 137 A. 237, 289 Pa. 200. 

57. Mass.—^Parker v. Boston, eta, R. 
Co., 3 Cush. 107, 50 Am.D. 709. 

Ohio.—^Lewis v. Douglass, 12 Ohio 
App. 386. 

5J3. Ga.—^Huff v. Donehoo; 84 S.E. 
1035, 109 Ga. 638. 


59. N.T.—^Tingue v. Port Chester, 4 
N.E. 625, 101 N.T. 294, followed in 
Merritt v. Port Chester, 101 N.T. 
634. 

sa Conn.—State v. McCook, 147 A. 
126, 109 Conn. 621, 64 A.L.R. 1453 
—Conners v. City of New Haven, 
125 A. 375, 101 Conn. 191. 

20 C.J. p 884 note 4. 

61. Minn.—^Hobart v. Minneapolis, 
166 N.W. 411, 139 Minn. 368. 

20 C.J. p 884 note 5. 

62. Ala.—^Talladega Comrs. Ct. v. 
Thompson, 18 Ala. 694. 

20 C.J. p 884 note 6. 

63. Miss.—Illinois Cent. R. Co. v. 
Hoskins, 32 So. 150, 80 Miss. 730, 
92 Am.S.H. 612. 

Mo.—^Dietrich v. Murdock, 42 Mo. 279. 
Bemoval of materials used in con- 
stmctlng railroad 
Where a railroad company enters 
on the land of another and con¬ 
structs its road without acquiring a 
legal right to do so, the materials 
used in its construction do not be¬ 
come the property of the landowner 
and may be removed by the company. 
—Preston v. Sabine & B. T. R. Co., 
7 S.W. 825, 70 Tex. 375. 

64. Mass.—^Merlam v. Brown, 128 
Mass. 391. 

20 C.J. p 884 note 8. 

1142 


65- R.I.—^Prank W, Coy Real Estate 
Co. V. Pendleton, 123 A. 562, 45 R. 
I. 477. 

Va.—^Mayes v. Mann, 180 S.E. 425, 
164 Va. 584. 

20 C.J. p 884 npte 9. 

Effect of waiver of defects by one 
of several parties affected on right of 
condemnor to correct defects dur¬ 
ing the proceedings.—^In re Buffalo. 
78 N.T. 362, affirming 16 Hun 497. 

20 C.J. p 885 note 20. 

Condemnor’s right to waive defects 
A municipality cannot, without 
electric company’s consent, waive 
statutory time limit for taking pos¬ 
session and title of electric com¬ 
pany's property condemned by mu¬ 
nicipality where value is in dispute. 
—Goodrich Palls Electric Co. v. 
Howard, I 7 I A. 761, 86 N.H. 612. 

66. Ind.—^Reuter v. Milan Water Co., 
198 N.E. 442, 209 Ind. 240. 

20 C.J. p 886 note 10. 

67. Conn.—Crawford v. Bridgeport, 
103 A. 125, 92 Conn. 431. 

20 C.J. p 885 note 11. 

68. U.S.—Great Palls Mfg. Co. v. 
Garland; Md., 8 S.Ct 631, 124 U.S. 
681, 31 L.Ed. 527. 

N.T.—^Matter of New Tork, etc,, R 
Co., 21 How.Pr. 434. 

69. Ill.—Trlckey v. Schlader, 52 Ill. 
78. 
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turn, the assent of the owner is not to be implied, 
or his rights considered waived, by anything less 
than an affirmative acthis mere default in fail¬ 
ing to appear and object to the proceedings is not 
to be regarded as a dedication of his land to the 
public.Moreover, jurisdictional conditions of the 
statute may not rest on technical waiver or estop- 
pel.'^2 

§ 216. - Exclusiveness of Prescribed 
Remedy 

The mode of procedure prescribed by statute must 
be pursued to the exclusion of all other remedies. 

The general rule is that the mode of procedure 
pointed out by the statute for the exercise of the 
power of eminent domain must be pursued, to the 
exclusion of all other remedies.73 

§ 217. -Amendment, Revision, and Re¬ 

peal of Statutes 

Statutes prescribing the mode of procedure In con¬ 


demnation proceedings may be amended or repealed 
either by express language or necessary implication, al¬ 
though repeal by Implication Is not favored. 

Subject to constitutional limitations, it is within 
the power of the legislature to amend, revise, or re¬ 
peal statutes prescribing the mode of procedure for 
the exercise of the power of eminent domain.A 
statute may be repealed either by express lan- 
guage*^® Qj. ijy necessary implication.*^® Accordingly 
a statute prescribing a mode of procedure which is 
inconsistent with methods prescribed by an earlier 
act operates to repeal or supersede the latter to the 
extent of the inconsistency.77 So a general law 
purporting to deal with the entire subject and to 
•provide an exclusive mode of procedure operates 
to repeal or supersede inconsistent provisions in 
earlier acts dealing specially with the subject, or 
earlier corporate charters municipal or otherwise.*^® 
The repeal of statutes by implication, however, is 
not favored.*^® So, if two acts can by a fair and 
reasonable construction stand together and no intent 


Mass.—^Preston v. Newton, 100 N.E. 
641. 213 Mass. 483. 

70. D.C.—Quackenbush v. District of 
Columbia, 20 D.C. 300. 

71. D.C.—Quackenbush v. District of 
Columbia, supra. 

Wash.—State V. Grays Harbor, etc., 

R. Co., 103 P. 809, 54 Wash. 530. 
20 C.J. p 885 note 18. 

72. Mich.—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

73. U.S.—Kincaid v. U. S., D.C.La., 
35 P.2d 235—U, S. v. 8,657.16 Acres 
of Land in Pendleton County, D.C., 

. W.Va., 11 F.Supp. 311. 

Conn.—Thomson v. City of New Ha¬ 
ven, 124 A. 247, 100 Conn. 604. 

Ill.—Barrington Hills Country Club 
V. Village of Barrington, 191 N.E. 
239, 257 Ill. 11. 

La.—Bickham v. City of Shreveport, 
101 So. 8, 156 La. 648. 

Mo.—Siemers v. St. Louis Electric 
Terminal Ry. Co., 126 S.W.2d 865, 
343 Mo. 1201. 

Oki.—Stedman v. State Highway 
Commission, 50 P.2d 657, 174 Okl. 
308. 

S.C.—Sheriff v. City of Easley, 183 

S. B. 311, 178 S.C. 604—Haig v. Wa- 
teree Power Co., 112 S.E. 55, 119 S. 
C. 319. 

Tex.—City of Dallas v. Bergfleld, Civ. 

App., 246 S.W. 749. 

20 C.J. p 885 notes 21. 22. 

Election as to proceeding under one 
of several acts see supra § 214 
d. 

Exclusiveness of landowner's statu¬ 
tory remedy see infra § 395. 
Necessity of complying with statu¬ 
tory provisions see supra § 215. 
Basis of role 

This results from the well settled 


rule that, when a statute gives a 
right and creates a liability which 
did not exist at common law, and at 
the same time points out a specific 
method by which the right can be as¬ 
serted and the liability ascertained, 
that method must be strictly pur¬ 
sued. 

Iowa.—Cole v. Muscatine, 14 Iowa 
296. 

Tex.—Ryan v. State, Civ.App., 21 S. 
W.2d 597. 

No court iu uiy other actiou or 
proceeding than one in eminent do¬ 
main has Jurisdiction to order the 
taking or damaging of private prop¬ 
erty for a public use.—Jacobsen v. 
Superior Court of Sonoma County 
Department No. 2, 219 P. 986, 192 Cal. 
319, 29 A.L.R. 139*9. 

74. Tenn.—^Tennessee Min. & Mfg. 
Co. v. Anderson County, 121 S.W.2d 
643, 173 Tenn. 497. 

Special remedies given to xailroad 
companies 

(1) A special remedy given to a 
railway company for the condem¬ 
nation of real estate may be repealed 
by a general act applying to all rail¬ 
roads, since there is no element of 
contract in the special remedy.— 
Chattaroi R. Co. v. Kinner, 81 Ky, 
221 . 

(2) A special statute under which 
a railroad is built providing for a 
particular method of condemnation 
may be amended, particularly where 
the statute expressly so provides.— 
Baltimore & O. R. Co. v. Maughlin, 
138 A 334, 153 Md. 367. 

75. Miss.—^Mississippi State High¬ 
way Department v. Haines, 139 So. 
168, 162 Miss. 216. 
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Pa.—^Kunze v. City of Duquesne, 190 
A 538, 126 Pa.Super. 43. 

Effect of repeal 

Landowner’s petition to intervene 
brought under statute which gave 
superior court power to make such 
decrees as Justice may require in 
eminent domain proceedings could 
not be brought two years after stat¬ 
ute had been repealed by subsequent 
statute which did not grive right to 
intervene.—In re Mayor and Aider- 
men of Taunton, 194 N.E. 919, 290 
Mass. 118. 

76. Miss.—^Mississippi * State High¬ 
way Department v. Haines, 139 So. 
168, 162 Miss. 216. 

77. Fla.—Baskin v. State ex rel. 
Tracy, 155 So. 655, 115 Fla. 392. 

Miss.—Mississippi State Highway 
Department v. Haines, 139 So. 
168, 162 Miss. 216. 

20 C.j. p 880 note 80. 

TC. Conn.—State v. Giant's Neck 
Land & Improvement Co., 163 A. 
651, 116 Conn. 119. 

Mich.—In re Widening Michigan 
Ave., Roosevelt to Livernois Ave¬ 
nues,. 274 N.W. 723, 281 Mich. 96. 
20 C.J. p 880 note 81. 

Statute authorizing county attor¬ 
ney to appear for state highway 
commission, in action against it in 
condemnation proceedings, was re¬ 
pealed by special statute providing 
that attorney general or his as¬ 
sistant might appear for the com¬ 
mission when ordered by the gov¬ 
ernor or requested by the commis¬ 
sion.—Sweeney v. Dierstein, 41 P.2d 
673, 170 Okl. 566. 

76. Miss.—^Mississippi State High¬ 
way Department v. Haines, 139 So. 
16$, 162 Miss. 216. 
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to repeal or supersede is manifest, the later act 
does not operate to repeal or supersede the earlier 
one.so 

The effect of amendatory or repealing acts on 
proceedings pending at the time of their enactment 
is considered in § 214 e supra. 

§ 218. Right to Institute Proceedings 

Condemnation proceedings may be Instituted only by 
those persons or corporations on whom the requisite au¬ 
thority has been conferred by the legislature. 


The legislature has the power to prescribe the 
persons or corporations who may institute condem¬ 
nation proceedings, provided the constitutional re¬ 
strictions are observed,and to prescribe the con¬ 
ditions and circumstances under which such pro¬ 
ceedings may be instituted and it follows that 
such proceedings can be instituted by those per¬ 
sons and corporations, and those only, on whom 
the requisite authority has been conferred by the 
legislature,®^ and only on compliance with the con- 


80. Ark.—Engrland v. State Highway 
Commission, 6 S.W.2d 23, 177 Ark. 
157. 

La.—Police Jury of Evangeline Par¬ 
ish V. Thibodeaux, 104 So. 372, 158 
La. 573. 

Md.—Brady v. Road Directors for Al¬ 
legany County, 129 A 682, 148 Md. 
493. 

Minn.—^Dow Arneson Co. v. City of 
St. Paul, 225 N.W. 92, 177 Minn. 
164—^In re Improvement of Third 
St., St. Paul, 225 N.W. 86. 177 Minn. 
146. 74 A.L.R. 661. 

Pa.—Sweeney v. City of Scranton, 74 
Pa.Super. 348. 

Tenn.—Massey v. Cleaver, 12 Tenn. 
App. 679. ' 

Va.—^Hannah v. City of Roanoke, 139 
S.E. 303, 148 Va. 554. 

Wis.—State v. Circuit Court of Mil¬ 
waukee County, 207 N.W. 252, 189 
Wis. 265. 

20 C.J. p 881 note 82. 

Fartlciilar statutes held not re¬ 
pealed 

(1) Statute permitting error pro¬ 
ceeding was held not to repeal stat¬ 
ute requiring municipality to pay or 
take possession within six months.— 
Board of Park Com'rs of Cleveland 
Metropolitan Park Dist. v. Wyman, 
156 Nr.E. 906, 116 Ohio St. 441. 

(2) Provisions of general condem¬ 
nation law did not repeal earlier 
condemnation provisions, of statutes 
relating to drainage districts.— 
Brookings v. Riverside Drainage Dist. 
of Sedgwick County, 9 P.2d 656, 135 
Kan. 234. 

81- Ill.—^Department of Public 
, Works and Buildings v. SchlicK, 
194 N.E. 587, 359 Ill. 337—St Louis 
Connecting R. Co. v. Blumberg, 
156 N.E. 298, 325 Ill. 387. 

20 C.J. p 887 note 40. 

82. Iowa.—^Richardson v. Center¬ 
ville, 114 N.W. 1071, 137 Iowa 263. 

Conditions precedent see infra §§ 
222-227. 

83. Ala.—^Folmar v. Brantley, 193 
So. 122, 238 Ala. 681. 

Cal.—^People v. Superior Court In 
and For San Bernardino County, 
73 P.2d 1221, 1226, 10 Cal.2d 288, 
citing Corpus Jurlb—^East Bay Mu¬ 
nicipal Utility Dist v. Railroad 
Commission of California, 229 P. 
949, 194 CaL 603. 


Ill.—^Department of Public Works 
and Buildings v. Schlich, 194 N.E 
587, 359 Ill. 337—St Louis Con¬ 
necting R. Co. V. Blumberg, 156 N. 
E. 298, 325 Ill. 387. 

Ind.—^Reuter v. Milan Water Co., 
198 N.E. 442, 209 Ind. 240—Sisters 
of Providence of St. Mary's of the 
Woods V. Lower Vein Coal Co., 164 
N.E. 659, 198 Ind. 645. 

Mo.—City of Caruthersville v. Paris, 
App., 146 S.W.2d 80. 

20 C.J. p 887 note 42. 

Effect on right to institute proceed¬ 
ings of: 

Prior contract, grant, dedication, 
or location see infra § 229. 

Prior seizure and entry see infra 
§ 230. 

Sale, lease, or consolidation of cor¬ 
porations see supra § 26. . 
Proper and necessary parties peti¬ 
tioner see infra § 235. 

Who may exercise power of eminent 
domain in general see supra 5§ 
18-28. 

Secretary of war 

(1) The secretary of war may in¬ 
stitute condemnation proceedings in 
cases coming within his statutory 
authority.—^Turner v. Woodard, 
Mass., 259 P. 737, 170 C.C.A. 537. 

(2) Statutes authorizing secretary 
of war to institute condemnation 
proceedings held not repealed.—U. S. 
V. 137.82 Acres of Land in Cheshire 
County, D,C,N.H., 31 P.Supp. 723— 
In re Military Training .Camp in 
Prince George County, D.C.Va., 260 
P. 986. 

Proceedings on behalf of state 

(1) Right of particular officials or 
agencies to institute condemnation 
proceedings on behalf of the state.— 
People V. Superior Court In and For 
San Bernardino County, 73 P.2d 1221, 
10 Cal.2d 288. 

(2) Where there is an agency of 
the state especially directed by stat¬ 
ute to Institute a particular con¬ 
demnation proceeding^ it has the ex¬ 
clusive power to do so.—^People v. 
Superior Court In and For San Ber¬ 
nardino County, supra. 

Proceedings to acquire laud for state 
highway 

(1) Under some statutes a county 
may institute proceedings to con- 
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demn a right of way for a state 
highway. 

Mo.—Mississippi County v. Byrd, 4 
S.W.2d 810, 319 Mo. 697. 

Or.—Grigsby v. Miller, 25 P.2d 908, 
144 Or. 551. 

(2) Under other statutes the state 
highway commission is authorized to 
do so. 

Iowa.—Jenkins v. State Highway 
Commission, 218 N.W. 258, 205 
Iowa 523. 

Mo.—State ex rel. State Highway 
Commission v. Huff, 51 S.W.2d 40, 
330 Mo. 939. 

(3) In some Jurisdictions either the 
state highway commission or a coun¬ 
ty may institute the proceedings. 
Tenn.—Carroll County v. Matlock, 7 

Tenn.App. 564. 

W.Va—Barker v. Pleasants County 
Court, 161 S.B. 569, 111 W.Va. 312. 

(4) But in other Jurisdictions the 
right to institute proceedings to ob¬ 
tain rights of way for state high¬ 
ways is exclusively in the state high¬ 
way commission.—State v. District 
Court of Fourteenth Judicial Dist. 
in and for Broadwater County, 260 
P. 134, 80 Mont. 228. 

(6) The county highway commis¬ 
sion has no authority to institute 
the proceedings.—State ex rel. State 
Highway Commission v. Huff, supra. 

(6) In Texas the county commis¬ 
sioners’ court has the power to con¬ 
demn land for and on behalf of the 
state for a right of way for state 
highway purposes.—Lone Star Gas 
Co. v. Birdwell, Tex.Civ.App.. 74 S. 
W.2d 294—Cook v. Ochiltree County, 
Tex.Civ.App., 64 S.W.2d 1018—Cer- 
noch v. Colorado County, Tex.Civ. 
App., 48 S.W.2d 470—Bryan v. Mc¬ 
Kinney, Tex.Civ.App., 279 S.W. 475. 

(7) However, prior to the amend¬ 
ment of the statutes in this state 
the contrary had been held.—^Hall v. 
Wilbarger County, Tex.Civ.App., 37 
S.W.2d 1041, affirmed Wilbarger 
County V. Hall, Com.App., 55 S.W.2d 
797—Central Power & Light Co. v. 
Willacy County, Tex.Civ.App., 83 s! 
W.2d 476—Watt v. Studer, Tex.Civ. 
App., 22 S.W.2d 709. 

Proceedings to acquire land for parks 
(1) State park commission may in¬ 
stitute proceeding in state’s name to 
condemn lands for park purposes._ 
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ditions prescribed by the legislature.^^ Likewise, 
one instituting proceedings in behalf of a corpora¬ 
tion on whom the power to condemn is conferred 
must be duly authorized to act for such corpora¬ 
tion,or his acts must be ratified.^® In the ab¬ 
sence of statutory authority therefor one corpora¬ 
tion cannot institute proceedings to condemn land 
for the use of another,especially where the for¬ 
mer is,a dummy corporation ^or can an individ¬ 
ual institute proceedings to obtain a right of way 
for a railroad for the purpose of transferring the 
same to a railroad company under a contract for 
conveyance.89 

In the absence of waiver on the part of the land- 
owner,9® the right of a public service corporation 
to condemn land may be restricted on the ground 
that the legislature has not conferred on it the 
right to exercise the power of eminent domain.91 
However, the power of a regularly organized and 
chartered railroad company authorized to construct 
and operate a railroad for public lise in the convey¬ 


ance of persons or property to run freight trains 
over its track cannot be questioned in a condemna¬ 
tion proceeding and, where a municipal com¬ 
mission, a recognized public body, has been special¬ 
ly authorized to institute condemnation proceedings, 
the question whether it has a legal existence, apart 
from its authority, is immaterial.93 As to whether 
a corporation de facto as distinguished from a cor¬ 
poration de jure may institute proceedings, the au¬ 
thorities are in conflict, see § 231 infra. In some 
jurisdictions a corporation cannot exercise the right 
of eminent domain until its capital stock has been 
fully subscribed.94 Where a franchise is required 
in order to authorize a corporation to maintain a 
condemnation proceeding, it is sufficient if the fran¬ 
chise is obtained before trial.96 
Proceedings to assess compensation. In a num¬ 
ber of jurisdictions either party may institute pro¬ 
ceedings to assess damages, and it is immaterial 
which one takes the initiative.^® Moreover a po¬ 
litical subdivision about to construct a local im- 


State V. Suncrest Lumber Co., 147 S. 
B. 682. 197 N.C. 4. 

(2) Where a village is organized 
as a park district, the park commis¬ 
sioners, and not the village trustees, 
are authorized to institute proceed¬ 
ings to condemn land for park pur¬ 
poses.—Village of Reeder v. Hanson, 
213 N.W. 492, 55 N.D. 331. 

Xiandowiiexs 

(1) In Kentucky, under a statute 
authorizing persons who own land 
and desire to erect thereon a mill, 
machinery, or other works which will 
be useful to the public, to obtain the 
right to do so by condemnation pro¬ 
ceedings and payment of damages to 
adjoining landowners, petitioner must 
have title to the land on which he 
proposes to erect the improvement.— 
Smith V. Connelly, 1 T.B.Mon.,, Ky,, 
58. 

(2) In Virginia, on the other hand, 
although the statute uses the term 
“owner,’* it is sufficient if he is in ac¬ 
tual possession and occupation of the 
land, and the question of title can¬ 
not be tried.—Pitzer v. Williams, 2 
Rob. 241, 41 Va. 241. 

<3) Where a landowner as such has 
the right to condemn a right of way 
for a water pipe line, the fact that 
his lessee has no power of eminent 
domain is immaterial in a'condem¬ 
nation proceeding instituted by the 
landowner.—State v. Superior Court 
for Clallam County, 266 P. 198, 147 
Wash. 520. 

Bight to praoeed through city so. 
licitor 

Where a city cooperating with the 
state highway director in eliminating 
a grade crossing on a state highway 
in the city has, on orders from the 


director, taken over the duty of hav¬ 
ing claims for damages resulting 
therefrom Judicially determined, it 
may, under the statute, institute pro¬ 
ceedings through its city solicitor, 
and is not required to do so through 
the state attorney general.—Carna- 
buccio V. Pennsylvania R. Co., 16 N. 
B.2d 1006, 59 Ohio App. 37. 

Bight not affected by election 

The right of a city council to in¬ 
stitute condemnation proceedings on 
behalf of the city in a particular 
matter is not affected by the vote of 
the electorate in a referendum on the 
advisability of instituting such pro¬ 
ceedings, such vote being merely ad¬ 
visory under the statute.—City of 
Newport v. Newport Water Corpora¬ 
tion, 189 A. 843, 57 H.I. 269. 

84. N.C.— Jeffress v. Greenville, 79 
S.B. 919, 154 N.C. 490. 

Ohio—Queen City Tel. Co. v. Cincin¬ 
nati, 27 Ohio Cir.Ct. 385. 

20 C.J. p 887 note 43. 

85. Va.—^Honaker v. New River, etc., 
R. Co., 82 S.E. 727, 116 Va. 662. 

20 C.J. p 887 note 44. 

86. N.J.—Sayre v. Orange, Sup., 67 
A. 933. 

20 C.J. p 887 note 45. 

87. Ind.—^Kinney v. Citizens’ Water, 
etc., Co., 90 N.E. 129, 173 Ind. 252, 
25 L.R.A!, N.S., 195—Swinney v. 
Ft. Wayne, etc., R. Co., 59 Ind. 
205. 

88. Ohio.—Parkside Cemetery As¬ 
soc. V. Cleveland, etc.. Tract. Co., 
112 N.B. 596, 93 Ohio St. 161. 

20 C.J. p 888 note 47. 

89. Cal.—Beveridge v. Lewis, 67 P. 
1040, 70 P, 1083, 137 Cal. 619, 92 
Am.S.R. 188, 59 L.R.A. 581. 

20 C.J. p 888 note 48. 
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90. Ill.—^Du Pont V. Chicago Sani¬ 
tary Dlst., 67 N.B. 815, 203 Ill. 
170. 

20 C.J. p 888 note 49. 

91. Ill.—Illinois State Trust Co. v. 
St. Louis, etc., R. Co., 70 N.B. 357, 
208 Illr 419. 

20 C.J. p 888 note 50. 

Delegation of power to corporations 
see supra §§ 24-26. 

92. Mo.—State v. Williams, 127 S.W. 
52, 227 Mo. 32, followed in State v. 
Williams, 127 S.W. 59, 227 Mo. 68. 

93. N.Y.—Matter of Central Park, 16 
Abb.Pr. 56. 

94. Wash.—State v. Pacific County 
Super. Ct., 105 P. 637, 56 Wash. 
214. 

20 C.J. p 888 note 54. 

95. Wash.—State v. Superior Court 
in and for Douglas County, 252 P. 
906, 142 Wash. 284, error dis¬ 
missed 47 S.Ct. 769, 274 U.S. 726, 

. 71 L.Ed. 1335, followed in State 
V. Superior Court in and for Ok¬ 
anogan County, 252 P. 910, 142 
Wash. 696, error dismissed State of 
Washington ex rel. McPherson 
Bros. Co. V. Superior Court of State 
of Washington in and for Douglas 
County, 47 S.Ct. 769, 274 U.S. 726, 
71 L.Bd. 1335. 

96. Mo,—City of St, Louis v. Wall- 
rath, 239 S.W. 110, 293 Mo. 385. 

Okl.—^Anderson-Prichard Oil Corpo¬ 
ration V. McBride, 109 P.2d 221. 

Pa.—^Valmont Development Co. v. 
Rosser, 146 A. 557, 297 Fa. 140. 

Wis.—Benka v. Consolidated Water 
Power Co., 224 N.W. 718, 198 Wis. 
472. 

20 C.J. S> 888 note 57. 

Right of owner to compel proceed¬ 
ings to assess compensation for 
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)rovement has the right to institute proceedings 
jrior to the making of the improvement in order to 
iscertain the amount of consequential damages re¬ 
sulting therefrom, there being no absolute right in 
.he landowners to have this matter determined in 
Droceedings instituted by them after the completion 

the improvement.^ 7 

Right to require institution of proceedings, tin¬ 
ier some statutes a public service commission may 
in a proper case require a public service corpora- 
:ion to institute eminent domain proceedings.^^ 

§ 219, Time for Commencement of Proceed¬ 
ings 

Condemnation proceedingsi to be effective, must be 
brought within the time prescribed by law. 

Where the statute fixes the time within which 
condemnation proceedings must be commenced, such 
provision must be strictly complied with;99 and 
the power must be exercised within the time limited 
by the charter of the company, if there is a limita¬ 
tion.^ If the time has expired within which a cor¬ 
poration is by statute or charter to complete the 
proposed improvement, it has no authority to con- 


p demn lands,2 unless the time has been extended.^ 
I So a railroad company cannot condemn the inter¬ 
est of abutters in a street where its franchise to 
occupy the street has been revoked for breach of a 
condition subsequent in regard to time as to com¬ 
mencing construction of the road;^ but it has been 
held that the owner of lands sought to be con¬ 
demned for railway purposes cannot assail the pro¬ 
ceedings on the ground that the company did not 
comply with the terms of an ordinance as to the 
completion of the road within the required lime, as 
the municipality alone can assail the legality of the 
proceedings on such .account.^ 

In the absence of any statutory requirements as 
to the time for commencing proceedings, they may 
be commenced at any time the acquisition of the 
land becomes necessary,® although it has been held 
that a proceeding under a special act must be insti¬ 
tuted within a reasonable time in the absence of 
any limitation as to time.*^ So proceedings to ascer¬ 
tain the amount of damages resulting from a high¬ 
way improvement to property not actually taken 
must be brought within a reasonable time after the 
completion of the work.® The town superintendent 


property taken or Injured without 
condemnation proceedings see in¬ 
fra § 398. 

Bavorse condenmatSoit proceedings 
When a public use has attached for 
any recognized reason, reverse con¬ 
demnation proceedings may be in¬ 
voked.—Hillside Water Co. v. City of 
Lios Angeles, 76 P.2d 681, 10 Cal.2d 
677. 

Consequential damages 
A landowner may resort to con¬ 
demnation proceedings to ascertain 
damages to his land caused by con¬ 
struction of highway on land of an¬ 
other.—State H'ghway Commission j 
v. Smith, 293 P. 1002, 146 Okl. 243. 

la. Alabama the owner of land over 
which a right of way is sought has 
no statutory procedure for institut¬ 
ing condemnation proceedings.—^Pol- 
mar v. Brantley, 193 So. 122, 238 Ala. 
681. 

97. Beason, for rale 
Although property owners whose 
property is not actually and physical¬ 
ly taken but merely damaged are in 
a better position to know the extent 
of damage after the local improve¬ 
ment is completed, a city making the 
improvement is entitled to know in 
advance what the cost will be; and 
to limit the determination to an ac¬ 
tion by the landowners would com¬ 
pel the city to wait, perhaps for 
years, before it would know what it 
would actually have to pay.—^Hirt v. 
City of Casper, Wyo., 103 P.2d 394. 
96. Bailroad commissloiL has pow¬ 
er, in providing for construction of 


separated railroad grade crossings, to 
order railroad to institute proceed¬ 
ings in eminent domain for condem¬ 
nation of private property taken or 
damaged thereby.—S. H. Chase Lum¬ 
ber Co. V. Railroad Commission of 
State of California, 300 P. 12, 212 Cal. 
691. 

99. Pa.—^Brownsville Construction 

Go., to Use of, V. Borough of Cen¬ 
terville, 81 P€uDist. & Co. 116, 18 
Wash.Co. 23, 29 Mun.L.R. 87. 

20 C.J. p 908 note 64. 

Institution of proceedings after ap- 
• propriation of land see infra § 230. 
Time for petition by owner for as- 
I sessment of damages see infra § 
415. 

Sixty days after “entry” 

Under a statute requiring a coun¬ 
ty entering on lands for the pur¬ 
pose of locating and building a road 
to commence proceedings for the 
assessment of compensation within 
sixty days after such entry, the term 
“entry” means the establishment of 
the road on, and an appropriation 
of, the land, by a proper order of 
the county court.—McGlbson v. 
Roane County Court, 121 S.B 99 96 
W.Va. 338. 

Proceeding held not premature 
Proceeding to condemn commenced 
within ten days after the enactment, 
under Ky.St. § 3095, of an ordinance 
directing condemnation was not pre¬ 
mature.—Shipp V. City of Lexington, 
279 S.W. 1094, 212 Ky..702. 
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1. Ga.—Thom v. Georgia Mfg., etc., 
Co.. 57 S.B. 76. 128 Ga. 187, 188. 

20 C.J. p 908 note 65.' 

2. R.!.—Providence, etc., R. Co,, Pe¬ 
titioner, 21 A. 966, 17 R.L 324. 

20 C.J. p 908 note 66. 

Exhaustion or further exercise of 
power see supra § 94. 

3. U.S.—Stone v. Southern Illinois, 
etc.. Bridge Co., 27 S.Ct. 615, 206 
U.S. 267. 51 L.Ed. 1057, affirming 
92 S.W. 475, 194 Mo. 175. 

N.J.—Brinkerhoff v. Newark, etc.. 
Tract. Co., 49 A. 812, 66 N.J.Law 
478. 

1 20 C.J. p 908 note 67. 

4. Wash.—State v. Benton County 
Super. Ct., Ill P. 19, 60 Wash. 
279. 

5- N.J.—Brinkerhoff v. Newark, etc., 
Tract. Co., 49 A. 812, 66 N.J.Law 
478. 

6 . N.J.—Coster v. New Jersey R*. 

etc., Co. 23 N.J.Law 227. 

N.T.—People v. Fisher, 164 N.Y.S. 
125, 98 Miso. 131. 

7- Wash.—Lewis County v. Mc- 
Cutcheon, 101 P. 1083, 53 Wash. 
367. 

8 . Beasouable discretion is vested 
in state road commission as to time 
when proceedings shall be institut¬ 
ed to ascertain compensation for 
damage to property not actually tak¬ 
en resulting from state highway im¬ 
provement, but commission may not 
abuse such discretion by delaying 
proceedings beyond reasonable time, 
after work Is completed.—^Hardy v. 
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of highways has no power to waive a provision of 
the highway • law requiring an application to the 
county court for the appointment of commissioners 
to assess damages for a highway improvement to be 
made within a certain time after presenting the ap¬ 
plication to the town superintendent.® Under some 
statutes a railroad is not required to delay condem¬ 
nation proceedings until the determination of appli¬ 
cations for a change of route and the pendency 
of an appeal from an order of the public utilities 
commission to raise railroad tracks for a grade 
crossing does not render the commencement of con¬ 
demnation proceedings premature.il Where a rail¬ 
road company gives notice that an application will 
be made for the appointment of commissioners on a 
specified day during a term of court, it is not re¬ 
stricted to tha^ day but may apply on a subsequent 
day of the term.i^ 

§ 220. Joinder and Consolidation of Proceed¬ 
ings 

The right to Join or consolidate proceedings to con¬ 
demn depends on the statutes under which such proceed¬ 
ings are brought. 

The right to join or consolidate proceedings to 
condemn depends on the statutes under which such 
proceedings are brought.i® In general all persons 
who sustain,damages may be joined in one assess¬ 
ment, see § 236 infra, but the damages and benefits 
resulting from separate works which do not form 


§ 221 

part of a continuous improvement cannot be as¬ 
sessed in the same proceeding;!^ and where the 
paving and grading of a street are separate acts 
the damages for each may be assessed at different 
times and the damages for grading may be assessed 
before the paving is done;i5 but where the pur¬ 
pose of condemnation is the improvement of a con¬ 
tinuous street the fact that a certain part of it is 
called by one name, and another part by a differ¬ 
ent name, does not make it necessary to institute a 
proceeding for each.!®* An assessment of damages 
and benefits should usually be made in the same pro- 
ceeding.17 If the land is owned by husband and 
wife, they cannot unite with a claim for damages 
to their joint land a demand for damages to other 
land owned by the husband alone.l^ 

§ 221. Possession and Use pending Proceed¬ 
ings 

a. Possession pending proceedings 

b. Use pending proceedings 

a. Possession pending Proceedings 
Where the statute so provides, the eburt may au¬ 
thorize the condemnor, on giving security, to take pos¬ 
session of the property sought to be condemned pending 
the proceedings. An unauthorized taking of possession, 
however, may be enjoined. 

As a general rule, the condemnor has no right to 
take possession of the lands sought to be condemned 
prior to the payment of the compensation awarded 
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Simpson, 191 S.B. 47, 118 W.Va. 440 
—^Hardy v. Simpson, 190 S.B. 680, 
118 W.Va. 440. 

9. N.Y.—Matter of Laidlaw, 137 N.T. 
S. 1076. 153 App.Div. 343. 

10. N.T.—Erie, etc., R. Co. v. Brown, 
107 N.Y.S. 983, 67 Misc. 164. 

11 . Ill.—Alton, etc., R, Co. v. Vanda- 
Ua R.“ Co., Ill N.B. 631, 271 Ill. 
558. 

12 . Ill.—Chicagro, etc., R. Co. v. 
Chamberlain, 84 Ill. 333. 

13. Or.—Grande Ronde Electrical Co. 
V. Drake. 78 P. 1031, 46 Or. 243. 

20 C.J. p 909 note 77. 

Joinder of parties see infra § 236. 
Separate trial and assessment see in¬ 
fra § 279. 

Joinder of partionlar proceedings 

(1) Under Act Peb. 19, 1849, §§ 10- 
13, P.L. 83-85; Pa.St.l920 §§ 16434, 
18461, 18484, 18437, where land taken 
for construction of railroad and land 
taken for reconstruction of highway 
necessitated thereby, join, they may 
be included in one condemnation pro¬ 
ceeding.—Foley V. Beach Creek Ex¬ 
tension R. Co., 129 A. 845. 283 Pa. 688. 

(2) A proceeding to condemn prop¬ 
erty fbr a railroad spur was not im¬ 


properly consolidated with proceed¬ 
ing to condemn property for a tram- 
road.—Saulsberry v. North American 
Refractories Co., 129 S.W.2d 625, 278 
Ky. 808. 

(3) Where two townships and two 
boroughs joined in building a joint 
trunk sewer, parts of which were in 
each municipality, court properly en¬ 
tertained joint petition from four mu¬ 
nicipalities to determine damages and 
benefits occasioned by improvement 
and joint petition to determine dam¬ 
ages to private property by construc¬ 
tion, since municipalities were au¬ 
thorized to dispose of matter in one 
proceeding.—In re Borough of Mill- 
vale, 190 A. 646, 126 Pa.Super. 66. 

Separate tracts of land 

(1) Under Acts 1914 p 92, state 
highway board may. In one proceed¬ 
ing, condemn right of way over land, 
one tract of which is owned by plain¬ 
tiff and another by plaintiff and an¬ 
other.—Cook V. State Highway Board 
of Georgia, 132 S.E. 902, 162 Ga. 84. 

(2) Joinder of owners of separate 
tracts see infra § 236. 

proceedings held not Joined 

Application to condemn additional 
land after completing street improve- 
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ment was independent proceeding, 
where there was no application to 
amend original proceeding.—In re 
Monroe Ave, in City of Rochester, 
237 N.Y.S. 147, 227 App.Div. 151. 
Joinder not required 
Although a statute does not ex¬ 
pressly provide that separate pro¬ 
ceedings might be had by a street 
railroad company to acquire the 
rights of the city in its streets, and 
to acquire the property of private 
owners, it does not forbid the court 
to permit that course to be taken.— 
In re Metropolitan Transit Co., 45 
Hun, N.Y.. 169. 

14. N.J.—^Kerrigan v. West Hoboken 
Tp., 37 N.J.Law 77. 

15. Pa.—In re Orchard Ave., 33 
Pittsb.Leg.J.,N.S., 194. 

20 C.J. p 909 note 80. 

16. Mich.—Detroit v. Robinson, 63 
N.W. 564, 93 Mich. 426. 

17. Wis.—Roller v. La Crosse, 82 N. 
. W. 341, 106 Wis. 369. 

20 C.J. p 909 note 82. 

Submission to jury separately see 
infra § 279. 

18. Kan.—^Leavenworth, etc., R. Co. 
V. Wilkins, 26 P. 16, 46 Kan. 674. 



§ 221 


EMINENT DOMAIN 


29 C.J.S. 


unless such right is expressly conferred by stat- 
ute.i3 The statutes in many instances, however, 
confer power on the courts to authorize the con¬ 


demnor, on giving security or making a deposit, to 
take possession of the property sought to be con¬ 
demned pending the proceedings^® or, if already in 


19 . N.C.—^Bemis Hardwood Lumber 
Co. V. Graham County, 198 S.E. 843, 
214 N.C. 167. 

EfiCect of: 

Judgment on right to possession 
see infra § 329. 

Payment or security generally see 
supra § 192. 

Necessity of prepayment or secur¬ 
ity generally see supra §§ 186-190. 
Entry for purpose other than that 
speoiflcally granted by statute is ille¬ 
gal.—Bemis Hardwood Lumber Co. 
V. Graham County, 198 S.E. 843, 214 
N.C. 167. 

Entry before Judgrment unauthorised 
State highway commission is with¬ 
out right to enter into possession of 
property which it seeks to appropri¬ 
ate without owner's consent until 
condemnation proceedings have been 
instituted and prosecuted to original 
judgment of award, since prior to en¬ 
try of such judgment, owner has 
privilege of challenging right to take 
property at any price.—State High¬ 
way Commission v. Buchanan, 165 So. 
795, 175 Miss. 157. 

2a N.T.—^Municipal Housing Au¬ 
thority for City of Yonkers v. 
Phipps, 13 N.Y.S.2d 640, 257 App. 
Dlv, 1009. 

Pa.—^Borough of Punxsutawney v. 
Donahue, 91 Pa.Super. 85—^In re 
Chester Housing Authority, 30 Del. 
Co. 25. 

20 C.J. p 969 note 26. 

HxLder OalifoTxiia'eonstitutloxL 

(2) Under art 1 § 14, of the Cali¬ 
fornia constitution, certain specified 
classes of condemnors may take im¬ 
mediate possession of the land sought 
to be condemned after the commence¬ 
ment of condemnation proceedings, 
the making of an order therein fix¬ 
ing the amount to be paid and de¬ 
posited as security, and the payment 
of such amount.—Fletcher v. District 
Court of Appeal, Second Appellate 
District, State of California. Divi¬ 
sion Two, 218 P. 391, 191 Cal. 711. 

(2) This constitutional provision is 
valid.—^Peck v. Superior Court of 
Colusa County, 31 P.2d 1042, 138 Cal. 
A.pp. 222—Stone v. Cordua Irrigation 
District, 237 P. 554, 72 Cal.App. 331 
—Marblehead Land Co. v. Superior 
Court in and for Los Angeles County, 
217 P. 536, 62 Cal.App. 408. 

(3) Under it, although customary, 
it is not necessary that the court 
make any order authorizing the tak¬ 
ing of possession, that right being 
transferred by the constitution itself. 
—Fletcher v. District Court of Ap¬ 
peal, Second Appellate District, State 
pf California, Division Two, supra. 

(4) The landowner, however, can¬ 


not be deprived of the possession 
and use of his property unless the 
deposit of money be made and main¬ 
tained under the orders of the court 
at such an amount as will adequate¬ 
ly secure to him the payment of the 
compensation found by the decree 
of condemnation to be Just.—Marble¬ 
head Land Co. v. Superior Court in 
and for Los Angeles County, 213 P. 
718, 60 Cal.App. 644. 

(5) Where several parcels of land 
owned by different persons are sought 
to be condemned in the same pro¬ 
ceeding, the order fixing the security 
to be deposited must be for a sepa¬ 
rate deposit for each owner.—^Weiler 
V. Superior Court in and for San 
Mateo County, 207 P. 247, 188 Cal. 
729—Marblehead Land Co. v. Superior 
Court of California inland for Los 
Angeles County, 215 P. 922, 61 Cal. 
App. 777. 

(6) And the same rule applies 
where several persons own separate 
interests in the same parcel of land 
sought to be condemned.—Marble¬ 
head Land Co. v. Superior Court of 
California in and for Los Angeles 
County, supra. 

(7) Where possession is granted to 
the condemnor under the constitu¬ 
tional provision, the property is in 
the possession and control of the 
court to the same extent as personal 
property Impounded by it to await 
the outcome of a suit, and the court 
has power to.regulate such control. 
—Marblehead Land Co. v, Superior 
Court in and for Los Angeles Coun¬ 
ty, supra. 

(8) And its original orders grant¬ 
ing possession may be amended ex 
parte.—^Darbee v. Superior Court of 
San Mateo County, 33 P.2d 464, 138 
Cal.App. 710. 

(9) Subsequent orders requiring 
additional deposits by the condemnor 
must be complied with and the court 
has a positive duty to enforce them. 
—G. H. Deacon Inv. Co. v. Superior 
Court of Los Angeles County 31 P. 
2d 372, 220 Cal. 392. 

' (10) Persons not within the speci¬ 
fied classes are not entitled to the 
benefits of the constitutional provi¬ 
sion, their rights to possession being 
dependent on and following the entry 
of a judgment in the proceedings.— 
Felton Water Co. v. Superior Court 
in and for Santa Cruz County, 256 
P. 255, 82 Cal.App. 382. 

(11) The deposit is not subject to 
withdrawal until after entry of final 
decree of condemnation.—G. H. Dea¬ 
con Inv; Co. V. Superior Court of Los 
Angeles County, suprcu 

(12) Acts by the state highway ofifi- 
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cers in constructing a highway on 
property sought to be condemned 
under orders giving possession of 
the property before final decree are 
proceedings under the orders giving 
possession, since a proceeding in 
court is an act done by the authority 
or direction of the court, express or 
implied.—Marblehead Land Co. v. Su¬ 
perior Court in and for Los Angeles 
County, supra. 

Under federal statutes 

(1) Under some of the federal stat¬ 
utes the United States may take ti¬ 
tle and possession of the land sought 
to be condemned by it in advance of 
final judgment on filing a declaration 
of taking and depositing in court the 
estimated amount of compensation.— 

U. S. v. Eighty Acres of Land in 
Williamson County, D.C.I11., 26 F. 
Supp. 315. 

(2) The certification in the declara¬ 
tion of taking by the acquiring au¬ 
thority that the amount deposited is 
adequate for just compensation is 
not subject to judicial review, at 
least in the absence of an assertion 
that the exercise of the discretion is 
arbitrary and wanton.—^Lee v. U. S., 
58 F.2d 879, 61 App.D.C. 153. 

Form of bond 

In the case of land owned by hus¬ 
band and wife, the bond should name 
both parties.—Lutz v. Allegheny 
County, 153 A. 903, 302 Pa. 488. 
Couclusive&eBs of order 

Order granting possession of prem¬ 
ises pending condemnation suit is not 
res judicata of right to condemn.— 
Utah Copper Co. v. Montana-Bing- 
ham Consol. Mining Co., 255 P. 672, 
69 Utah 423. 

Compelling additional security of re¬ 
ceiver 

Where a corporate condemnor is 
allowed to go into possession before 
payment of the compensation, giving 
security therefor, and a receiver is 
subsequently appointed to take 
charge of the condemnor's property, 
the receiver cannot be required to 
furnish additional security where 
leave to make him a party to the 
proceedings has not been given by 
the court appointing him.—^In re New 
York Municipal Ry. Corporation, 179 
N.Y.S. 238, 189 App.Div. 814, affirmed 
New York Municipal Ry. Corporation 

V. Holliday, 127 N.B. 917, 228 N.Y. 
561. 

If owners refuse to give up pos¬ 
session, a condemning county, under 
some statutes, may serve notice on 
them to vacate the premises within 
a specified time, the county being 
entitled thereafter to a writ of habere 
facias possessionem; the notice, in 
the case of land owned by husband 
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possession, to retain the possession.^! Such stat¬ 
utes are constitutional,2 2 although it has been held 
otherwise where the statute does not provide for 
compensation for the use of the property and the 
waste committed, if the proceedings finally fail,23 
or where it does not afford the landowner a proper 
method for determining the amount to be deposited 
or given as security by the condemnor.24 Whether 
an order for possession shall* be made depends not 
on its necessity but on its advisability,25 and the 
determination of this question,26 as well as the 
question whether the order, if made, shall subse¬ 
quently be revoked,27 has been held to rest in the 
discretion of the court. 

In condemnation proceedings by the government 
the court, under some statutes, may authorize it 
to take possession of the land sought to be con¬ 
demned pending the proceedings if adequate provi¬ 
sion for payment for such possession is made at the 


time of taking possession ;23 and under some stat¬ 
utes a governmental agency is authorized to take 
possession immediately on filing of the condemna¬ 
tion suit.23 The fact that the government reserves 
the right to abandon the proceedings,30 or the fact 
that the legislature has limited the amount to be ap¬ 
propriated for the purposes of the condemnation,^! 
does not prevent the court from according advance 
possession to the government. The officer of the 
government to whom possession is given, however,, 
must be authorized to take such possession.32 

A railroad company may also be authorized by 
its charter to take a temporary possession pending 

the proceeding.33 

Preventing taking of possession. The court, in 
condemnation proceedings, may prevent plaintiff 
from taking possession of the property sought to be 
condemned until an order is made authorizing it.34 


and wife, should be griven to both 
owners.—Lutz v. Allegheny County, 
153 A. 903, 302 Fa. 488. 

21. N.Y.—City of Long Beach v. 
Long Beach Water Co., 205 N.T.S. 
420. 209 App.Div. 902. 

20 C.J. p 970 note 27. 

22. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C,, 30 P.2d 121, 128, appeal 
dismissed 50 S.Ct. 13, 280 U.S. 615. 
74 L.Ed. 656, citing Corpus Juris. 

Ark.—Ex parte Reynolds, 12 S.W. 
570, 52 Ark. 330. 

Colo.—McClain v. People, 11 P. 85, 
9 Colo. 190—San Luis Land, etc., 
Co. V. Kenilworth Canal Co., 32 P. 
860, 3 Colo.App. 244. 

Nev.—Schrader v. Third Judicial 
Dist. Ct. in and for Eureka County, 

73 P.2d 4S3, 58 Nev. 188. 

20 C.J. p 970 note 28. 

Statute authoriziug entry of judg- 
uent on declaration of talcing by 
United States in condemnation pro¬ 
ceedings is constitutional.—U. S. v. 
Eighty Acres of Land in Williamson 
County. D.C.lll., 26 F.Supp. 315. 

23. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C., 30 P.2d 121, 128, appeal 
dismissed 50 S.Ct. 13, 280 U.S. 615, 

74 L.Ed. 656, citing Corpus Juris. 
20 C.J. p 970 note 29. 

24. Particular statute held invalid 
A statute authorizing the condemn¬ 
or to take possession of the land 
sought to be condemned on making a 
deposit, the amount of which is de¬ 
termined on ex parte affidavits with¬ 
out notice to the landowner is an 
arbitrary attempt to appropriate 
property without due process of law 
and without a lawful determination 
of what is just compensation for 


the property taken.—Spafford 
Brevard County, 110 So. 451, 92 Fla. 
617. 

25. U.S.—Commercial Station Post 
Office V. U. S., C.C.A.Minn., 48 F. 
2d 183. 

26. U.S.—Commercial Station Post 
Office V. U. S., C.C.A.Minn.. 48 F. 
2d 183. 186, citing Corpus Juris. 

Colo.—People v. Pitkin County Bist. 

Ct., 17 P. 298, 11 Colo. 147. 

Utah.—Utah Copper Co. v. Montana- 
Bingham Consol. Mining Co., 255 
P. 672, 69 Utah 423. 

27. Cal.—Templeton v. Twelfth Ju¬ 
dicial Dist. Ct.. 47 Cal. 70. 

Colo.—People v. Pitkin County Dist. 

Ct, 17 P. 298, 11 Colo. 147. 

20 C.J. p 970 note 31. 

28. What constitutes adequate pro¬ 
vision for payment 

It is sufficient if the government 
has assumed the duty of payment for 
such advance possession by the 
pledge, either expressly or implied¬ 
ly, of the public good faith, and 
there is adequate provision for en¬ 
forcing the pledge.—Commercial Sta¬ 
tion Post Office V. U. S., C.C.A.Minn., 
48 F.2d 183.. 

Necessity of security 

In Utah, by virtue of statute, the 
state road commission is entitled to 
an order of occupancy of land sought 
to be condemned for highway pur¬ 
poses without furnishing a bond.— 
Barnes v. Wade, 58 P.2d 297, 90 Utah 
1 . 

Power to require security 
Under the Flood Control Bill, the 
court may require, as a condition to 
the taking of possession, that the 
government deposit in court or in an 
official depository, subject to the 
court's orders, funds sufficient to cov¬ 
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er the maximum value of the land, 
even though it appears that suffi¬ 
cient provision has been made for 
the payment of compensation by pre¬ 
vious appropriations of the govern¬ 
ment.—^U. S. V. Stubbs, D.C.La., 35- 
P.2d 357. 

29. Tenn.—Liles v. Creveling,‘ 268 S.. 

W. 625, 151 Tenn. 61. 

Statute held valid 

Tenn.—State Highway Department v. 
Mitchell’s Heirs, 216 S.W. 336, 142 
Tenn. 58. 

3a U.S.—Commercial Station Post 
Office V. U. S., C.C.A.Minn., 48 F. 
2d 183. . 

31. U.S.—Commercial Station Post 
Office V. U. S., supra. 

32. Secretary of Treasury is au¬ 
thorized to take over possession of 
property pending condemnation pro¬ 
ceedings for post office site.—Com¬ 
mercial Station Post Office v. U. S., 
supra. 

33. Me.—^Hall v. Pickering, 40 Me. 
548. 

20 C.J. p 970 note 32. 

Xiiability for mesne profits 
A railroad taking possession of 
land is not liable to the owner for 
mesne profits pending the final re¬ 
sult of the proceedings, if the dam¬ 
ages awarded have been paid, and 
there is no proof of abandonment or 
misuser by the company.—Ross v. 
Pennsylvania R. Co., 17 Phila., Pa.^ 
339. 

34. Cal.—^Neale v. Superior Court, 18. 
P. 790, 77 Cal. 28—In re Bryann. 
4 P. 304, 65 Cal. 375—Felton Wa¬ 
ter Co. v. Superior Court in and for 
Santa Cruz County, 256 P. 255, 82 
Cal.App. 382. 
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b. Use pending Proceedings 

, The commencement of condemnation proceedings does 
not prevent the ordinary use of the property sought to 
be condemned, but the owner cannot make substantial 
changes in the condition of the property seriously in¬ 
juring its value. 

The ordinary use of property sought to be con¬ 
demned is not prevented by the commencement of 


condemnation proceedings, ^ 5 but the owner cannot 
make substantial changes in the condition of the 
property, the effect of which will be seriously to 
injure its value.Any such changes may be en¬ 
joined,37 the legislature having the power to author¬ 
ize the court to enjoin such changes provided pro¬ 
vision is made for compensation, if the condemna¬ 
tion fails or the land is not finally taken.33 


B. CONDITIONS PRECEDENT 


§ 222. In General 

Failure to comply with statutory provisions Imposing 
conditions precedent to the acquisition of property by 
proceedings to condemn or appropriate usually renders 
the proceedings invalid. 


Statutes commonly prescribe various conditions 
precedent to the right to exercise the power of em¬ 
inent domain, and usually these must be complied 
with or the proceedings will be void.39 A statute 


35. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.O.N.C.. 30 F.2d 121 , 128 , citing 
Corpus Juris, and appeal dismissed 
60 S.Ct. 13. 280 U.S. 615, 74 L.Ed. 
656. 

20 C.J. p 970 note 34. 

36. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
supra. 

20 C.J. p 970 note 36. 

37. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
.D.C.N.C., 30 F.2d 121, appeal dis¬ 
missed 60 S.Ct. 13, 280 U.S. 616, 
74 L.Ed. 656. 

Eujoiulngr Interfereace with exlstlngr 
improvement 

(1) Landowners could be restrained 
from interfering with irrigation ditch 
extending across their land pending 
beginning and prosecution of condem¬ 
nation proceedings.—Okanogan Irr. 
Dist. V Giebner, 67 P.2d 1041, 186 
Wash. 267. 

<2) Where plaintiff telephone com¬ 
pany in good faith, believing'that it 
had license from the owner, although 
the person in possession of land and 
who gave the license was only a ten¬ 
ant, constructed telephone line on 
the land, the owner will, the prpperty 
being devoted to a public use, be 
enjoined from interfering with the 
line during the time necessary to 
enable plaintiff to condemn the right 
of way.—Western Telegraph & Tele¬ 
phone Co. V. Lavelle, 113 A. 870, 95 
Vt. 212. 

(3) Where construction of a bridge 
and road without compensation or 
damages to landowner was done in 
good faith, before condemnation pro¬ 
ceedings were dismissed for irregu¬ 
larities not appearing in record, land¬ 
owner's interference with public use 
should be enjoined for such reason¬ 
able time as court deems necessary in 
order to perfect title, but-an uncon¬ 
ditional injunction was error.—^Han¬ 
nah V. Board of Sup’rs of Bucking¬ 
ham County, 125 S.E. 673, 140 Va. 

ffno 


38. U.S.—Suncrest Lumber Co. v. 
North Carolina Park Commission, 
D.C.N.C., 30 P.2d 121, appeal dis¬ 
missed 50 S.Ct. 18, 280 U.S. 616, 
74 L.Ed. 666. 

39. Kan.—Barker v. Kansas City, 70 
P.2d 5. 16, 146 Kan. 347, citing 
Corpus Juris. 

N.T.—People v. Fisher, 178 N.T.S. 

184, 189 App.Div. 148. 

Pa.—Oil City & Petroleum Bridge, 
9 Pa.Dist. 110. 

Tex.—Shannon v. Tarrant County, 
Civ.App„ 99 S.W.2d 964, reversed on 
other grounds Tarrant County v. 
Shannon, 104 S.W.2d 4, 129 Tex. 
264. 

20 C.J. p 888 note 58. 

Petition of taxpayers or, property 
owners 

(1> Under some statutes a city 
may acquire property outside city 
limits for public parks under power 
of eminent domain only on petition of 
taxpayers who pay majority of tax¬ 
es in city,—City of Albuquerque v. 
Huning, 226 P. 680, 29 N.M. 590. 

(2) Right of board of county com¬ 
missioners to Institute proceedings to 
condemn right of way for highway 
depends on filing with such board 
of petition of freeholders provided 
for by Code 9 1635.—State v. District 
Court of Fourteenth Judicial Dist. 
in and for Broadwater County, 260 
P. 134, 80 Mont. 228. 

Reports of grand juries 

(1) Reports of two successive 
grand juries under Act of April 21, 
1921, P.L. 271, St.Suppl.l924 §§ 7368- 
7375, St.l936, § 1921, that new ground 
is needed for courthouse, as a pre¬ 
liminary to condemnation, need not 
be In exact phraseology of statute; 
if such reports show necessity for 
new courthouse, it is sufficient under 
statute to authorize purchase or con¬ 
demnation proceedings.—^Petition of 
Payette County Com’rs, 187 A. 237, 
289 Pa. 200. 

(2) Court's approval of such re- 
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ports about eight months after the^ 
were made was not too late, in view 
of the absence from the statute of 
any requirement as to time of ap¬ 
proval, and of the surrounding cir¬ 
cumstances.—Petition of Payette 
County Com'rs, supra. 

(3) Pact that orders of approval 
were marked "nunc pro tunc*' was 
immaterial.—^Petition of Payette 
County Com'rs, supra. 

Determination by jury 

Under some statutes a municipal 
corporation cannot change the grade 
of a stfeet until in the proceeding 
provided a jury shall have determined 
the necessity of the improvement, 
the necessity for taking, and com¬ 
pensation for damages.—City of Big 
Rapids V. Big Rapids Furniture Mfg. 
Co., 177 N.W. 284. 210 Mich. 158. 

Assessment of damages 

(1) State highway commissioner's 
assessment of damages for land 
taken for highway purposes, under 
Gen.St. 9 1528, constitutes merely a 
formal offer to landowner, which he 
may or may not accept, as a step 
toward payment by the state if the 
landowner accepts, and to the insti¬ 
tution of proceedings in court if he 
does not.—Stock v. Cox, 6 A.2d 346, 
125 Conn. 405—^Munson v. MacDon¬ 
ald, 155 A 910, 113 Conn. 651. 

(2) Action of state highway com¬ 
missioner in acting on advice of 
department engineers in signing as¬ 
sessment of benefits and damages 
ft r land condemned for highway pur¬ 
poses, made under Gen.St. 9 1528, 
was a sufficient compliance with 
provision that assessment should be 
made by commissioner, in view of 
statute authorizing the appointment 
of deputies and assistants.—Stock 
V. Cox, supra. 

(3) That commissioner did not 
designate grade of proposed highway 
before making such assessment did 
not render procedure illegal or un¬ 
reasonable.—^Munson v. MacDonald, 
supra. 
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of this nature applies, however, only to such entities I Where a statute provides that a proposition for 
or cases as are within its purview.^® I* the establishment of a public work, or for the ac- 


(4) Although the state contem¬ 
plated an ultimate provision for ac¬ 
cess to a tract of land which had 
been cut off from access to an ex¬ 
isting public highway by condemning 
a certain strip of land, the state 
could not proceed with the work 
without an assessment being made 
by the highway commissioner, as 
best that such assessment could be 
estimated, for the taking of the 
tract for the time intervening until 
access thereto was provided.—Stock 
V. Cox, supra. 

(5) Under statutes authorizing the 

establishment of roads, Bev.St.l919 
S§ 10627, 10628, want of assessment 
of damages, provided for by the 

statute, destroyed court’s power to 
proceed.—Clay County Court v. Bak¬ 
er, 241 S.W. 447, 210 Mo.App. 66. 

Fnnds available 

(1) In order to permit an appro¬ 

priation by the Long Island Park 
Commission, under L.1924 c 112/ it 
was necessary that the commission 
should have available, at the time 
of the appropriation, funds meas¬ 
urably or reasonably adequate to 

justify the commission to proceed 
summarily, but the mere fact that 
the amount is not sufficient fully 
to pay a subsequent judgment of 

the court of claims for land taken 
does not Invalidate the appropria¬ 
tion.—Pauchogue Land Corporation 
V. Long Island State Park Commis¬ 
sion, 152 N.E. 451, 243 N.Y. 16, mod¬ 
ifying 213 N.Y.S. 501, 215 App.Div. 
816, and reargument denied 164 N.E, 
597, 243 N.Y. 15—^Flagg v. Moses, 
230 N.Y.S. 179, 132 Misc. 494, af¬ 
firmed 233 N.Y.S. 753, 225 App.Div. 
887. 

(2) There must be due compliance 
with the provision of Gen.L. c 40 
§ 14 that no land, etc., shall be tak¬ 
en until an appropriation of money 
for tbe purpose has been made by a 
two-thirds vote of the city council. 
—Breekwood Real Estate Co. v. City 
of Springfield, 164 N.E. 662, 258 
Mass. 111. 

(3) Lack of funds as defense in 
condemnation proceedings see infra 
§ 228. 

(4) Statutory provisions as to 
compensation generally see supra §§ 
98-103. 

(6) Payment of compensation gen¬ 
erally see supra §§ 186-194. 

Report of names of landowners In 
proceeding to establish road 

<1) Under provisions of statutes 
authorizing the establishment of 
roads, Rev.St.l919 §§ 10627, 10628, 
want of, report of names of land- 
owners, provided for by the statute, 


destroyed the power of the court to 
proceed—Clay County Court v. Bak¬ 
er, 241 S.W. 447, 210 Mo.App. 65. 

(2) Where, in a suit to appropri¬ 
ate real estate for road purposes, 
brought as a special proceeding un¬ 
der Gen.Code §§ 442-450, thte record 
showed that the superintendent of 
public works had complied with such 
sections, a judgment for plaintiff 
was proper notwithstanding the cer¬ 
tificate of appropriation did not state 
that appropriation was necessaiT 
and the purpose of the appropria¬ 
tion.—Holtsberry v. State, 14 Ohio 
App. 86. 

Uaitters not constitntlng conditions 
precedent 

(1) In view of Rev.St.l919 c 98 
art 1 (§§ 10623-10650), as a whole, 
the county court may proceed under 
§ 10636 to condemn land for a pub¬ 
lic road which it deems necessary on 
its own motion without preliminary 
proceedings or application by others. 
—Petet V. McClanahan, 249 S.W. 917, 
297 Mo. 677. 

(2) Notwithstanding conflicting 
claims between an individual and 
the state as to title to certain land, 
the state could proceed to appropri¬ 
ate the lands for canal purposes 
under L.1911 c 746 § 8, before settle¬ 
ment of conflicting claims, since 
such claims could be determined in 
a proceeding in the court of claims, 
and, if title should be found to be in 
such individual, compensation could 
be awarded; the fact that such in¬ 
dividual relied on the statute of 
limitation to buttress his claim of 
title did not change the situation, 
because the question as to title could 
be determined in such court, and it 
was further stated that title by 
prescription as against the state Is 
but little esteemed by the authori¬ 
ties.—Miller V. Walsh, 186 N.Y.S. 
636, 114 Misc. 430. 

40. Acquisition of' land for state 
highway purposes not included 

Despite Remington Code 1915 § 
5872 authorizing the state to con-' 
demn land for a state road “in the 
manner prescribed by law for the 
acquirement or condemnation of 
lands for county roads,” it was not 
necessary for the state highway 
commissioner or the state highway 
board to carry out all the details 
preliminary to a condemnation pro¬ 
ceeding for acquiring rights of way 
for county roads, such as a deter¬ 
mination of the amount of the dam¬ 
ages and making tender thereof, § 
5872 merely meaning that the actual 
condemnation proceedings shall bo 
those for acquiring county roads.— 
State v. Superior Court for Adams 
County, 191 P. 413, 111 Wash. 542. i 
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Statute not applicable to municipal 
corporation 

Provision of Code c 52 § 11, re¬ 
quiring a railroad corporation to re¬ 
sort to a suit in equity for the de¬ 
termination of the necessity of a 
proposed crossing of another rail¬ 
road, did not apply where a munici¬ 
pal corporation sought an easement 
for street purposes across the tracks 
and right of way of a railroad.—City 
of Welch V. Norfolk & W. Ry. Co.. 
140 S.E. 839, 104 W.Va. 660. 

Statute not applicable to street rail¬ 
road 

Provision of Gen.St.l902 § 3681 for 
the deposit by a railroad company of 
a specified sum per mile^ for each 
mile of its proposed railroad, to be 
used for payment of expenses of the 
commissioz>ers, before applying to 
the railroad commissioners for their 
approval of the location of the rail¬ 
road did not apply to street rail¬ 
road companies and did not prevent 
such a company from proceeding to 
condemn without making such de¬ 
posit.—Stafford Springs St. Ry. Co. 
V. Middle River Mfg. Co., 66 A. 775, 
80 Conn. 37. 

Applicability to particular railroad 
company 

•Under L.1S73 c 631, authorizing a 
particular railroad to construct its 
road on a certain avenue, the com¬ 
pany was excused from complying 
with the prerequisite proceedings to 
acquire title prescribed by the Gen¬ 
eral Railroad Act.—In re P.ospect 
Park, & C. I. R. Co., 67 N.Y. 371, af¬ 
firming 8 Hun 30. 

Applicability to condemnation for 
park purposes 

Spec.L.1895 p 469 § 133, providing 
that no public improvement shall be 
ordered until an appropriation has 
been made and funds have been set 
apart for such improvement, was 
held inapplicable to a proceeding by 
the board of park commissioners of 
the city of Waterbury to condemn 
land for park purposes under Spec. 
Laws 1921 p 555, creating the board 
of park commissioners, and authoriz¬ 
ing the condemnation of land for 
such purpose.—City of Waterbury v. 
Macken, 124 A. 6, 100 Conn. 407, er¬ 
ror dismissed Macken v. City of Wa¬ 
terbury, 47 S.Ct. 244, 273 U.S. 646, 
271 L.Ed. 820. 

Change of route of railroad 

A railroad seeking to ,acqulre land 
for additional main tracks, overhead 
crossings, and change of grade ren¬ 
dered necessary thereby, did not 
contemplate a change of route re¬ 
ferred to in Railroad L. § 24.—Long 
Island R. Co. v. Sherwood, 98 N.E. 
169, 205 N.Y. 1, reversing 131 N.Y. 
S. 772, 147 App.Div. 896, affirming 
127 N.Y.S. 85, 69 Misc. 383. 
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quisition of property, shall be submitted to a pop¬ 
ular vote, and there is no such submission, or it is* 
insufficient, the proceeding to condemn or an appro¬ 
priation is without authority,^^ but such action is 
unnecessary unless required by statute.^ 2 jn the 
absence of a statutory requirement, a public body 
or entity need not by formal action accept the pow¬ 
ers conferred by the applicable statute and tjie terms 
and conditions of the grant of power, where such 


body or entity has given its assent in advance by 
petitioning the legislature for the enactment of such 
statute.45 

A corporation organized as a public service cor¬ 
poration may exercise the right of eminent domain 
before it has engaged in public service.^^ So, in 
the absence of constitutional or statutory require¬ 
ment, a water company may exercise the right even 
though it has not previously made a contract to 


41. Mass.—Inhabitants of Town of 
Watertown v. Dana, 150 N.E. 860, 
255 Mass. 67, 44 A.L.R. 1374. 

Pa.—^Vic^iroy v. Borough of Pem- 
dale, 102 A. 958, 259 Pa. 321. 

20 C.J. p 889 notes 59, 61. 

Constitutional provision 

Const, art. 8 § 5, authorizing: cities 
and towns to construct or purchase 
waterworks upon a majority vote 
in favor thereof, requires such a 
vote before condemnation proceedingrs 
are started, assuming: that the pow¬ 
er to purchase includes the power 
to condemn.—^Paris Mountain Water 
Co. V. Greenville, 89 S.E. 669, 105 S. 
C. 180. 

Submission of related matter 

<1) Under some statutes a valid 
■election to select schoolhouse site is 
condition precedent to maintenance 
of condemnation proceeding:s to pro¬ 
cure site.—Blerbaum v. Smith, 147 
■N.B. 796, 317 Ill, 147. 

(2) Proceeding:s by Jefferson 
County ag:ainst city of Blrming:ham 
for condemnation of park site for 
erection of courthouse in advance of 
election to determine whether court- 
liouse site could be removed was 
premature in view of Code 1923 §9 
7491, 7492, 7499, 7500; Gen.Acts 1927 
p 467; Loc.Acts 1927 p 16, and p 
334.—Jefferson County v. City of 
Birmingham. 115 So. 422, 217 Ala. 
268. 

Submission of ordinance to appropri¬ 
ate 

With reg:ard to the acquisition of 
land for the opening: of a street, it 
was held that the ordinance to ap¬ 
propriate, provided for by Oen.Code 
§ 3680, and not the preliminary res¬ 
olution declaring intent, provided for 
by § 3679, was the matter to be sub¬ 
mitted to a referendum, and that the 
fact that such preliminary resolu¬ 
tion had been submitted to a referen¬ 
dum did not prevent the submission 
•ot the ordinance to appropriate.— 
McFarlan v. City of Norwood, 26 
Ohio Cir.Ct.,N.S., 33. 

Bpeolfic submission as to acquisition 
by condemnation 

Charter amendment respecting 
purchase and condemnation of pri¬ 
vate property for public use, not 
requiring electors to vote specifical¬ 
ly on whether utility shall be ac¬ 


quired by condemnation, was within 
statutory authorization. Comp.L. 
1929. § 2236 (3).—City of Allegan v. 
Iosco Land Co., 236 N.W. 863, 254 
Mich. 560. 

Validity of election 

(1) Vote of town meeting author¬ 
izing the taking of an easement in 
certain land for the purpose of es¬ 
tablishing a drain was not invalidat¬ 
ed by the failure of warrant com¬ 
mittee to report prior to the vote 
that easements had been acquired by 
the town for the same purpose from 
owners of land adjoining the land 
to which the vote referred.—Choate 
V. Town of Sharon, 156 N.E. 727, 
269 Mass. 478. 

(2) Article in warrant for meet¬ 
ing of lighting precinct, stating 
meeting was called to see whether 
precinct would vote to ‘‘acquire or 
establish and maintain” electric 
plant for municipal purposes, gave 
sufficient notice of vote to acquire 
electric company's property by emi¬ 
nent domain under Pub.L. c 44, es¬ 
pecially in view of another article 
of the warrant relating to the rals- 
inj of money to pay for the cost of 
purchasing or taking the property; 
in reaching this conclusion the court 
said that ‘‘acquisition is taking with 
or against consent.”—Goodrich Palls 
Electric Co. v. Howard, 171 A. 761, 
86 N.H. 512. 

Petition preUminary to election 
A petition by the requisite number 
of voters requesting the municipal 
council ‘‘to purchase” an existing 
utility property was sufficient, un¬ 
der Burns St.Annot.l933 § 64-612, to 
authorize proceedings by the mu¬ 
nicipality to condemn the property, 
where a majority of voters at an 
election ordered under the statute 
had voted in favor of the acquisi¬ 
tion.—Southern Indiana Gas & Elec¬ 
tric Co. v. City of Boonville, 20 N. 
E.2d 648, 216* Ind. 552. 

42. Colo.—Public Service Co. of 
Colorado v. City of Loveland, 245 
P. 493, 79 Colo, 216. 

20 C.J. p 889 note 60. 

Acquisition of public utility 

(1) In-view of the absence of any 
provision therefor In the applicable 
statute, vote of taxpayers was not 
necessary to authorize cond^'nnation 
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of electric light plant by city.—^Pub¬ 
lic Service Co. of Colorado v. City of 
Loveland, supra. 

(2) Approval by majority of the 
resident electors is not prerequisite 
to the maintenance of condemnation 
proceedings by public utility dis¬ 
trict, which derives its power from 
L.1931 c 1, notwithstanding the pro¬ 
vision of L.1933 c 51 § 3 requiring 
approval by electors before a city or 
town may acquire electric plants.— 
State ex rel. Willapa Electric Co. v. 
Superior Court in and for Pacific 
County. 83 P.2d 742, 196 Wash. 523. 

(3) Where city council authorized 
to condemn property of water cor¬ 
poration by statute could exercise 
such power without taking referen¬ 
dum, defect in referendum could not 
affect validity of council's exercise 
of its power.—City of Newport v. 
Newport Water Corporation, 189 A. 
843, 57 R.I. 269. 

Statute not providing for referen¬ 
dum 

Under a statute which provided 
that a specified town should be liable 
for all lands and interests in land 
in said town which it should be nec¬ 
essary for a commission to take or 
acquire for approaches and supports 
of a bridge, such town would be lia¬ 
ble for property taken by the com¬ 
mission under such statutory pro¬ 
vision without -the consent of a 
financial town meeting, where the 
statute did not make any provision 
for a referendum to such meeting. 
—In re Opinion to the Governor, 142 
A. 660, 49 B.I. 324. 

43. Conn.—^Hartford v. Manchester, 
96 A. 182, 89 Conn. 671. 

Showing Intent to construct work 
Where a city on its own petition 
was granted power to condemn land 
for a compensation reservoir, it 
could exercise the power, although 
it passed no vote affirming its in¬ 
tention to build the reservoir.—^Hart¬ 
ford v. Manchester, supra. 

44. Cal.—Tuolumne Water Power 
Co. V. Frederick, 1X0 P. 134, 18 
CaLApp. 498. 

Minn.—^Minnesota Canal & Power 
Co. V. Pratt, 112 N.W. 396, 161 
Minn. 197, 11 L.R.A.,N.S., 105. 

20 C.J. p 889 note 63. 
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supply the municipal authorities with water, ^5 but 
where a statute provides that a water company, 
when it shall have made a contract with any town 
or village to supply the latter with water, may con¬ 
demn land, .the existence of a contract' with the 
town or village is a condition precedent to the right 
to condemn. 

While a statute providing that any corporation 
holding property in a county shall not maintain an 
action with relation thereto without filing a copy of 
its articles of incorporation with the clerk of such 
county does not apply to corporations seeking to 
condemn property,^7 yet where a ditch company in¬ 
corporated in one county seeks to condemn land in 
another county and alleges its ownership of ditch¬ 
es, canals, and water in the latter county, and such 
ownership is denied, the issue, involves the determi¬ 
nation of the ownership of property claimed by 
plaintiff, and the action cannot be maintained until 
a copy of its articles of incorporation is filed in the 
county in which such property lies.^^ 

It is sometimes required by statute that a town 
taking land shall file a paper taking.^^ 

If the condition is in the alternative, compliance 
with one or the other of the alternatives must be 


shown.50 However, not all requirements of an ap¬ 
plicable statute amount to conditions precedent 
which must be complied with before the institution 
of condemnation proceedings. The question is one 
of construction and depends on the legislative in¬ 
tent. 

If the conditions precedent prescribed by statute 
are duly complied with, condemnation proceedings 

are of course authorized.^^ 

Regulation by state or state regulatory body. 
While, where a public service corporation author¬ 
ized to exercise the power of eminent domain be¬ 
comes subject to state regulation and control, the 
actual exercise of the state’s power to regulate and 
control it is not necessarily a condition precedent to 
the exercise of its power of eminent domain,®^ un¬ 
der the provisions of some statutes.no corporation 
can have the benefit thereof until it has filed with 
the state railroad commission its consent that^the 
commission shall have jurisdiction over it for the 
purpose of regulating intra-state rates.®^ 

Under some statutes a determination by the state 
regulatory body as to the location, manner, and 
terms of, and conditions incident to, the crossing 
of one railroad by another railroad is a condition 


45. N.T.—In re Malone Water- 
Works Co., 16 N.Y.S. 649. 

46. N.Y.—Citizens’ Water-Works 
Co. V. Parry, 13 N.Y.S. 490, 59 
Hun 202, affirmed 29 N.E. 148, 128 
N.Y. 669. 

47. Cal.—Emigrant Ditch Co. v. 
Webber, 40 P. 106, 108 Cal. 88. 

48. Cal.—Emigrant Ditch Co. v. 
Webber, supra. 

49. Mass.—Lynnfleld v. Peabody, 
106 N.E. 977, 219 Mass. 322. 

50. Colo.—Whitehead v. Denver, 56 
P. 913, 13 Colo.App. 134. 

Mo.—St. Louis v. Gleason, 14 S.W. 
768, ‘89 Mo. 67, 8 S.W. 348, 93 Mo. 
33, reversing 15 Mo.App. 25. 

20 C.J. p 889 note 70. 

51. Ind.—Sisters of Providence of 
Si. Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659, 198 
Ind. 645. 

20 C.J. p 889 note 71. 

Certificate of ownership and of in¬ 
tent to construct railroad 
Statute did not require that cer¬ 
tificate of ownership of coal mine 
and intent to build railroad there¬ 
from to another railroad should be 
filed before commencing action to 
appropriate lands.—Sisters of Prov¬ 
idence of St. Mary's of the Woods 
v. Lower Vein Coal Co., supra. 
Ihiprovement resolution 

City of Pordson, improving street, 
was not required to adopt improve¬ 
ment resolution provided for by par 

29 C.J.S.-73 


195 § 15 of its charter prior to in¬ 
stitution of condemnation proceed¬ 
ings.—Weitzel V. City of Pordson, 
222 N.W. 113, 244 Mich. 559. 

Contract between railroad companies 
It was not necessary that a con¬ 
tract between two railroad compa¬ 
nies for the joint use of a cut-ofC by 
such roads should be made before 
the exercise of the right to condemn 
land by one of such companies for 
the establishment of connecting lines 
between divisions of the condemnor 
company and the line of the other 
company.—Chicago, M. & St. P., Ry. 
Co. V. Pranzen, 122 N.B. 492, 287 Ill. 
346. 

Contract to carry produce 
With regard to the condemnation 
of a right of way for a logging rail¬ 
road, the contract and agreement, 
required by L.1913 c 133 § 3 p 412, 
to carry produce of lands through 
which the right of way is sought 
need not be tendered or proved in 
the preliminaries of the condemna¬ 
tion proceeding to determine neces¬ 
sity, it being only necessary that 
it appear in the final record, and be 
entered into by condemning parties 
before they can acquire right of 
way.—State v. Superior Court, 190 
P. 234, 111 Wash. 205.- 

Grade separation, proceedings 
Provision of Pub.Acts 1931 Act 
No. 335 § 8 that whenever permis¬ 
sion is granted for alteration of ex¬ 
isting grade separations for increas- 
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ed highway or railroad facilities, 
right of way should be acquired in 
same manner as property is acquired 
for other highway purposes, unless 
otherwise agreed upon, does not re¬ 
quire that grade separation proceed¬ 
ings be had prior to condemnation.— 
In re Michigan Ave. from Roosevelt 
Ave. to Livernois Ave., 276 N.W. 
897, 283 Mich. 55. 

Ascertainment of value of property 
In proceeding instituted by state 
to condemn toll bridge, owner of 
bridge could not complain of lack 
of compliance with mandatory stat¬ 
ute requiring state highway depart¬ 
ment and department of public works 
to make a detailed survey and ap¬ 
praisement of bridge for purpose of 
ascertaining true value of bridge for 
people of state, since statute was 
not passed for benefit of owner of 
bridge.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for Kit¬ 
sap County, 77 P.2d 800, 194 Wash. 
196. 

52. Ill.—Thompson v. Rio Tp., 
Schools Trustee, 75 N.E. 1048, 218 
Ill. 640. 

20 C.J. p 890 note 72. 

53. Minn.—Minnesota Canal & Pow¬ 
er Co. V. Pratt, 112 N.W. 395, 101 
Minn. 197, 11 L.R.A.,N.S., 105. 

54. Ga.—^Western, etc., R. Co. v. 
Western Union Tel. Co., 76 S.E. 
471, 138 Ga. 420, 42 L.R.A.,N.S., 
225. 

20 C.J. p 889 note 62. 
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precedent to the maintenance of a proceeding to 
condemn an easement for such crossing,55 and a 
like rule applies under some statutes where a mu¬ 
nicipal corporation seeks to condemn an easement 
across a railroad right of way for the purpose of 
extending a street.56 Compliance with orders of 
the state railroad commission is a condition pre¬ 
cedent in some states.®^ It has been held, however, 
that the determination as to the mode of crossing 
of a railroad right of way by another railroad, un¬ 
der the applicable statute, is not a condition pre- 
cedent.55 

As to consent to acquisition of property and to 
construction of improvement see infra § 223. 

§ 223. Ordinance or Resolution for Condem¬ 
nation 

a. General considerations 

b. Requisites and sufficiency 


c. Cure of omission or defect; amend¬ 
ment, modification, and waiver 

a. General Considerations 

Adoption by a designated or authorized body or board 
of an order, ordinance, or resolution for the condemnation 
or appropriation of property is sometimes prerequisite 
to condemnation or appropriation under the power of 
eminent domain. 

Statutes which confer the power of eminent do¬ 
main on public bodies or entities by authorizing 
them to “take aiid appropriate,” or by the use of 
words of similar import, usually contemplate orderly 
and regular procedure, including a precedent resolu¬ 
tion, ordinance, or other affirmative act, and it is not 
permissible, in an informal manner, to take the ac¬ 
tion necessary to complete a lawful appropriation.59^ 
So, while a preliminary or precedent order, ordi¬ 
nance, or resolution is not always a prerequisite,®® 
statutes frequently make the adoption of some for¬ 
mal order,51 such as an ordinance®^ or a resolu- 


BSL Cal.—Great Northern Ry. Co. v. 
Superior Court in and for Modoc 
County, 14 F.2d 899, 126 CaLApp. 
575. 

Radixoads subject to reguiresneat 
Losgins: company's mere lack of 
title to easement for track across 
railroad right of way did not exempt 
it from regulation by railroad com¬ 
mission in respect of niatter involved 
in text statement.—Great Northern 
Ry. Co. V. Superior Court in and 
for Modoc County, 14 P.2d S99, 126 
Cal.App; 575. 

6a Mo.—City of St. Louis v. St. 
Louis-San Francisco Ry. Co., 50 
S.W.2d 637, 330 Mo. 499—City of 
Kirksvllle v. Hines, 225 S.W. 950, 
285 Mo. 233^ 

N.T.—In re West 134th St., 97 N. 
E. 862, 204 N.Y. 465, reversing 128 
'N.Y.S. 589, 143 App.Liv. 258. 

57- S.C.—Atlantic Coast Line R. Co. 

V. Seaboard Air Line R. Co., 71 
S.E. 34, 88 S.C. 464. 

Sa Tex.—^Missouri, K. & T. Ry. Co., 
of Texas v. St. Louis Southwest¬ 
ern Ry. Co. of Texas, Civ.App., 
239 S.W. 387. 

20 C.J. p 898 note 65 [f]. 

59. Pa.—^Valmont Development Co. 
V. Rosser, 146 A. 657, 297 Pa. 140. 

6a Ind.—^East Chicago v. Inter¬ 
state Iron & Steel Co., 107 N.B. 
274, 183 Ind. 33. 

N.Y.—^Elwood V. Rochester, 6 N.Y. 
St. 132, 43 Hun. 102, affirmed 25 
N.E. 238, 122 N.Y. 229. 

20 C,J. p 890 note 74 [j], p 891 note 
75 [h]. 

Ozdor of county bommissloners’ 
court 

The petition in condemnation pro¬ 
ceedings instituted by the county 
under the Rockwall County Hoad 


Law, as amended by Loc. & Spec. 
Acts 36th Leg. 3d Called Sess. c 90, 
need not be preceded by an order of 
the court of county commissioners 
authorizing the condemnation.— 
Rockwall County v. Adams, Tex.Civ. 
App., 244 S.W. 842, reversed on oth¬ 
er grounds Adams v. Rockwall Coun¬ 
ty, Com.App., 280 S.W. 759. 
Ordiaanoe for construction of street 
Ordinance for construction of new 
street need not be enacted before 
city condemns property pursuant to 
St. § 3095, since § 3094 is super¬ 
seded by S 3095 in so far as there 
is a conflict.—Shipp v. City of Lex¬ 
ington, 279 S.W. 1094, 212 Ky. 702. 
Necessity of taking particular land 
In the absence of statutory re¬ 
quirement, a board of water com¬ 
missioners was not required to de¬ 
clare by vote the necessity for tak¬ 
ing the land as a condition precedent 
to commencing a condemnation pro¬ 
ceeding, where the legislature had 
determined in advance what land 
was necessary.—^Hartford v. Man¬ 
chester, 96 A. 182, 89 Conn. 671. 

Method of procedure 
Under Burns St.Annot.1914 § 8696 
subd 1 et seq, and §§ 8959 and 8655, 
cities of fifth class, seeking to con¬ 
demn land for proper disposition of 
city sewage, were not required to 
adopt an ordinance providing a 
method for exercise of such power. 
—^Halstead v. City of Brazil, 147 N.E. 
629, 83 lnd.App. 53. 

Resolution not Jurisdictional 

Resolution of state fish commis¬ 
sion declaring its intention to ap¬ 
propriate property was not Jurisdic¬ 
tional in a proceeding by the state, 
on the relation of the persons con¬ 
stituting the state fish commission, 
to appropriate property for salmon 
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culture purpose.—State v. Mohler, 
237 P. 690. 115 Or. 662, petition de¬ 
nied 239 P. 193, 115 Or. 562. 

61. Cal.—Monterey County v. Cush¬ 
ing, 23 P. 700, 83 Cal. 507. 

20 C.J. p 890 note 73. 

62. Ill.—^Kankakee v. Dunn, 169 N. 
E. 251, 337 Ill. 391. 

20 C.J. p 890 note 74. 

Authorization of Improvement 
Authorization of a municipal Im¬ 
provement by an ordinance Is neces¬ 
sary before land may be condemned 
for that purpose, under some stat¬ 
utes.—^Arlington Beach Co. v. Bor¬ 
ough of Seaside Heights, 110 A. 122, 
94 N.J.Law 24. 

Conflict with other ordinance 
Ordinance, enacted under St. § 
3095, extending street and making 
offsets to avoid expense and direct¬ 
ing condemnation of property, was 
not in conflict with ordinance sub¬ 
mitting bond issue for such exten¬ 
sion to people.—Shipp v. City of 
Lexington, 279 S.W. 1094, 212 Ky. 
702. 

Repeal of ordinance of condemnation 

(1) Ordinance providing that cer¬ 
tain buildings should remain un¬ 
disturbed until wants of business 
and travel required removal was 
not a repeal of an earlier ordinance 
for condemnation for an improve¬ 
ment involving widening of street. 
—Campbell v. City of Philadelphia, 
170 A 467, 112 Pa.Super. 286. 

(2) In any event, the subsequent 
ordinance would not be effective as 
a repeal where it was not enacted 
within the time limitation prescribed 
by Act of May 16, 1891, P.L. 76 $ 
7, 63-St. § 403.—Campbell v. City of 
Philadelphia, 170 A 467, 112 Pa. 
Super. 285, 
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tion,®3 for condemnation or appropriation a condition 
precedent to the exercise of. the rig^ht of eminent do¬ 
main by municipalities, noncompliance with which 
usually vitiates subsequent proceedings. Where an 
ordinance is not required a resolution is sufficient.®^ 

A petition of adjoining landowners,®® or the rec¬ 
ommendation of a municipal board,®® is sometimes 
made a condition precedent to the adoption of an 
ordinance or resolution for condemnation, without 
affirmative proof of which the proceedings fail, the 
mere passage of the ordinance not making out a 


prima facie case of compliance with the statutory 
conditions.®'^ A statutory provision that a city coun¬ 
cil, before referring any matter of condemnation to 
the city commissioners, shall first refer it to an ap¬ 
propriate committee, who shall examine and report 
on it, is mandatory, and a failure, to comply with 
it is fatal.®® 

By some statutes the power tOrp^iidemn property 
required for municipal purposes' ^jypsted in a des¬ 
ignated board of officers, whose action thus becomes 
a prerequisite to the proceedings.®® The view has 


Suocesslve ordinances 

Where several ordinances to ap¬ 
propriate land for opening street 
had been passed and strips described 
in such ordinances were not identi¬ 
cal but overlapped in part, fact that 
earlier ordinance had not been ex¬ 
pressly repealed did not prevent 
proceeding under last ordinance.— 
McFarlan v. City of Norwood, 26 
Ohio Cir.Ct..N.S., 33. 

Tailance between ordinance and 
other matters 

<1) Statement of the purpose of 
acquisition in an ordinance for con¬ 
demnation has been regarded as in¬ 
sufficient to support subsequent acts 
or matters which involved an addi¬ 
tional purpose.—^Barker v. Kansas 
City, 70 P.2d 6, 146 Kan. 347. 

(2) Where an ordinance provided 
for one general scheme of improve¬ 
ment as an entirety, consisting of 
grading a traffic way connecting 
two cities by a bridge, and including 
the grading of intersecting streets 
for approaches, the court was with¬ 
out power, in a proceeding to ascer¬ 
tain damages and benefit, to elimin¬ 
ate four of the cross streets, leav¬ 
ing them with no provision for grad¬ 
ing to connect with the traffic way, 
this constituting but a partial en¬ 
forcement of the ordinance.—^In re 
Twenty-Third St. Traffic Way, 214 
S.W. 109, 279 Mo. 249. 

(3) There was Jurisdiction to ren¬ 
der a condemnation Judgment, even 
though only a part of the lands for 
the condemnation of which the or¬ 
dinance provided was proceeded 
against.—South Chicago City R. Co. 
V. Chicago, 63 N.E. 1046, 196 111. 490. 

(4) For other cases involving 
variance see 20 C.J. p 890 note 74 
[g]. 

invalid ordlnaiLce 

An ordinance which is.invalid be¬ 
cause of the omission of essential 
matters affecting the proposed im¬ 
provement may not be made the ba¬ 
sis of a proceeding to condemn. 

Cal.—^Los Angeles v. Dehail, 31 P. 

626, 97 Cal. 13. 

Ill.—Chicago v. Arnold, 103 N.E, 

587, 261 Ill. 142. 

20 C.J. p 890 note 74 [e]. 


Ordinance sufficient to sustain pro¬ 
ceeding 

City ordinance was sufficient to 
sustain proceeding by city to con¬ 
demn, pursuant to Remington Comp. 
St. § 9488, water system owned by 
private corporation, notwithstanding 
such statute did not prescribe the 
procedure.—State v. City of Hoqui- 
am, 286 P. 286, 155 Wash. 678, mod¬ 
ified on other grounds 287 P. 670, 156 
Wash. 678. 

63. Ill.—City of Kankakee v. Dunn, 
169 N.E. 251, 337 Ill. 391. 

Ohio.—School Board of Village of 
New Berlin v. Peter, 9 Ohio N.P., 
N.S., 232. 

Wis.—In re Condemnation of Lands 
for Opening of Street of Beaver 
Dam, 237. N.W. 119, 205 Wis. 299. 
20 C.J. p 891 note 75. 

BesolutioxL declaring intention to ap¬ 
propriate 

Provisions of Cleveland City Char¬ 
ter 9 144 and of Gren.Code { 3679 for 
resolution declaring intention to ap¬ 
propriate are mandatory and com¬ 
pliance therewith is in the nature 
of a condition precedent to the en¬ 
actment, under § 145 of such char¬ 
ter or under Gen.Code § 3680, of 
an ordinance directing the appro¬ 
priation to proceed.—^Roosevelt Ho¬ 
tel Bldg. Co. V. City of Cleveland, 
155 N.E. 233, 25 Ohio App. 53. 

BesolntioxL locating highway 
Under some statutes a duly adopt¬ 
ed resolution of the proper body lo¬ 
cating a highway is prerequisite to 
a proceeding to condemn.-^Kerns v. 
Couch, 12 P.2d 1011, 141 Or. 147, 
opinion adhered to. 17 P.2d 323, 141 
Or. 147—^Kerns v. Union County, 261 
P. 76, 123 Or. 103. 

Variance between resolution and 
subsequent proceedings 
Under a resolution of the board of 
supervisors for the condemnation of 
approximately four acres of land for 
park purposes, the park commission 
of Erie county was not authorized by 
L.1924 c 638, as amended by L.1925 
c 257 and L.1928 c 244, to seek the 
condemnation of more than eight 
acres.—^Brie County v. Lancaster 
Development Co., 250 N.Y.S. 1Q8, 232 
App.Div. 331. 


04. Wyo.—^Edwards v. Cheyenne, 
114 P. 677, 122 P. 900, 19 Wyo. 110, 
20 C.J. p 891 note 77. 

Ordinance or resolution 

(1) In the absence of statutory 
requirement that the announcement 
of the determination of the govern¬ 
ing body of a municipal corporation 
that a public necessity exists for 
the establishment, laying out, or 
opening of a street should be in any 
particular form, i^uch determination 
is sufficient basis for an action to 
condemn whether evidenced by or¬ 
dinance or by resolution.—^Village 
of Reeder v. Hanson, 213 N.W. 492, 

55 N.D. 831. 

(2) For other cases as to proprle- . 
ty of either ordinance or resolution 
see 20 C.J. p 890 note 74 [b]. 
Proceeding to establish restricted 

residence district 

In condemnation proceeding to 
make effective a prohibition of the 
erection of apartment buildings in a 
certain area, under authority con¬ 
ferred by L.1915 c 128, it was per¬ 
missible for the city council to act 
by resolution, instead of by the 
adoption of an ordinance, if either 
was necessary.—State v. Houghton, 
233 N.W. 831, 182 Minn. 77. 

65. Mo.—St. Louis V. Gleason, 14 S. 
W. 768, 89 Mo. 67, reversing 15 
Mo.App. 25. 

06. N.J.—^Delaware River Transp. 
Co. V. Trenton, 90 A. 6, 85 N.J. 
Law 479, affirmed 91 A. 1068, 86 
N.J.Law 480. 

20 C.J. p 891 note 79. 

67. Mo.—St. Louis v. Franks, 9 Mo. 

App. 679, affirmed 78 Mo. 41. 

20 C.J. p 892 note 80. 

08. U.S.—^Madison v. Daley, C.C. 
Ind., 58 P. 751. 

6S. N.J.—^Delaware River Transp. 
Co. V. Trenton, 90 A. 6, 85 N.J. 
Law 479, affirmed 91 A 1068, 86 N, 
J.Law 680. 

20 C.J. p 892 note 82. 

PEunlcipal administrative board 
Uhder Act' March 12, 1908 (Acts 
1908 c 217), as amended by Act 
March 12, 1912 (Acts 1912 c 160), 
authorizing a municipal administra¬ 
tive board to determine damages be- 
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been taken, however, that under a statute authoriz- 
ingc state canal commissioners to enter on, take pos¬ 
session of, and’ use all lands, the appropriation of 
which shall in their judgment be necessary for the 
canal and works, no formal resolution of the com¬ 
missioners is ne^ssary to warrant such an appro- 

priation.70 

Under soiri^sffJttiites, prior corporate action, some¬ 
times by resoMij^A, looking to the acquisition of the 
property is necessary in the case of a public serv¬ 
ice corporation seeking to condemn,as is the filing 
of the resolution with the proper officer, *^2 
the absence of statute to that effect a formal reso¬ 
lution is not necessarily a prerequisite to condemna¬ 
tion proceedings.^^ 

Effect of vote, ordinance, or resolution. Under 
some statutes the mere vote of a board of commis¬ 
sioners to take land for public purposes does not 
divest the title of the owner or operate as a condem¬ 
nation of the land without further proceedings.'^^ 
Under other statutes, however, the appropriation 
is effected by the enactment of the ordinance or res¬ 
olution.*^ 5 


, A resolution of the governing body of a munici- 
pat corporation for condemnation is binding on the 
municipal attorney with regard to the property to be 
condemned and he may not include in the proceed¬ 
ings lands not designated by the resolution, nor may 
he exclude lands so designated.^® 

In a proceeding by a municipal corporation to ac¬ 
quire a water system owned by a private corpora¬ 
tion, the mere fact that the ordinance looking to 
condemnation refers to a particular reservoir does 
not require that such reservoir should be treated as 
operating property in determining value.'^'^ 

b. Requisites and Sufficiency 

Provisions of the applicable statute control In de¬ 
termining the requisites and sufficiency of an order, or¬ 
dinance, or resolution for the condemnation or appro¬ 
priation of property, and there must be due compliance 
.with the requirements of such statute as to the contents 
of such order, ordinance, or resolution. 

The requisites and sufficiency of a preliminary, 
precedent, or appropriation order, ordinance, or res¬ 
olution depend largely on the provisions of the ap¬ 
plicable statute.*^® Statutes conferring the power 


cause of change of street grades, a 
resolution directing the grading to 
be done must precede the ascertain¬ 
ment of damages by the board, and 
an ascertainment of damages before 
such authorization by resolution was 
ineffective.—City of Richmond v. 
Childrey, 103 S.E. 630, 127 Va. 261. 
Port development commissloxL 
In view of authority under stat¬ 
utes, as well as ordinances, of port 
development commission, created un¬ 
der terms of Acts 1920 c 660, and 
public improvement commission, ap¬ 
pointed pursuant to chapter 373, 
commissions' resolutions of necessi¬ 
ty were sufficient authority for pro¬ 
ceeding to condemn for development 
of harbor of Baltimore, without’ a 
city ordinance directed to the par¬ 
ticular condemnation.—^Marchant v. 
City of Baltimore, 126 A. 884, 146 
Md. 513. 

70; N.Y.—^Baker v. Johnson, 2 Hill 
342. 

71. Mich.—Michigan Cent. R. Co. v. 
Ferguson, 127 N.W. 320, 162 Mich. 
220 . 

Pa.—^Kerry v. West Penn Power 
Co., 86 Pa.Super. 522. 

20 C.J. p 892 note 84. 

Partioiilar statutes reqiila±ag resolu¬ 
tion 

(1) In order to permit a taking 
by an electric company of a right 
of way for a transmission and dis¬ 
tribution line, in the exercise of the 
power conferred by Act of May 21, 
1921, P.L. 1057, corporate action by 
the adoption of a resolution to con¬ 


demn was necessary.—^Kerry v. West 
Penn Power Co., supra. 

(2) Statute providing that presi¬ 
dent and directors shall have power 
to determine route for a railroad, as 
they may deem expedient, contem¬ 
plates corporate action by adoption 
of a resolution.—^Poley v. Beach 
Creek Extension R. Co., 129 A. 845,- 
283 Pa. 588. 

Resolution for location of line 

(1) Resolution of a railroad com¬ 
pany’s board of directors designat¬ 
ing the route of an extension is nec¬ 
essary under some statutes. 

Minn.—Minneapolis & St. L. R. Co. 

v. Olson, 83 N.W. 1086, 84 N.W. 

101, 742, 81 Minn. 265. 

Wis.—Eastern R. Co. v. McCord, 116 

N.W. 841, 136 Wis. 249. 

(2) Gen.St, (1894) § 2749, which 
requires that before an extension of 
a railroad the directors shall by 
resolution designate the route of 
the extension and file a verified copy, 
had no application to a case where 
the limits of the proposed extension 
were included within the charter or 
articles of Incorporation of the road; 
and a compliance with the statute 
was not necessary to confer juris¬ 
diction of the condemnation proceed¬ 
ings.—Minneapolis & St. Lt. R. Co. 
V. Olson, S3 N.W. 1086, 84 N.W. 101, 
742, 81 Minn. 265. 

72. Ala.—Tennessee Coal, Iron & R. 
Co. V. Birmingham Southern R. 
Co., 29 So. 455, 128 Ala. 526. 

Del.—Johnson v. Philadelphia, B. & 
W. R. Co., 62 A. 86. 

20 C.J. p 892 note 85. 
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73. Wash.—State v. Snohomish 
County Super. Ct., 127 P. 591, 71 
Wash. 84. 

74. N.Y.—In re Washington Park, 
56 N.Y. 144, dismissing appeal 2 
Thomps. & C. 637. 

When taking complete as affecting 
right to compensation see supra 
§ 135. 

76. Ohio.—Grant v. Hyde Park, 65 
N.B. 891, 67 Ohio St. 166—^McFar- 
lan V. City of Norwood, 26 Ohio 
Cir.Ct.,N.S., 33. 

Bailroad 

A resolution of a railroad company 
adopting a line marked on the 
ground and indicating the route, 
adopted pursuant to some statutes, 
operates as an appropriation of the 
land unless otherwise provided in 
the resolution.—Foley v. Beach Creek 
Extension R. Co., 129 A. 845, 283 
Pa. 588. 

76. Va.—Ruddock v. City of Rich¬ 
mond, 178 S.E. 44, 165 Va. 552, ad¬ 
hered to 183 S.E. 513, 165 Va. 552, 
certiorari denied 56 S.Ct. 942, 298 
U.S. 674, 80 L.Ed. 1396. 

77. Wash.—State v. City of Hoqui- 
am, 286 P. 286. 155 Wash. 678, 
modified on other grounds 287 P. 
670. 155 Wash. 678. 

78b Acquisition, by adversary pro¬ 
ceeding 

Resolution of governing body of 
municipal corporation was regard¬ 
ed as a resolution for an adversary 
acquisition of the property of a pub¬ 
lic utility under St.l939 § 191.01 (3), 
and not one for a negotiated pur- 
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chase, in view of recitals which ac¬ 
companied and were a part of the 
resolution and of the indiscriminate 
use of the words “purchase” and “ac¬ 
quisition” in various statutes, not¬ 
withstanding the resolution itself 
used the word “purchase.”—Lake Su¬ 
perior District Power Co. v. Public 
Service Commission, 294 N.W. 45, 
*235 Wis. 667. 

Conditions precedent to order 

Fact that report of bureau of 
compensation did not state that an 
appropriation had been made for 
lands to be taken by the city of 
New Haven for park purposes, as 
required by the applicable statute, 
did not invalidate the proceedings, 
including an order for the taking 
passed by the board of aldermen, 
where such report was amended be¬ 
fore the board of aldermen had ac¬ 
cepted it, by adding the words “ap¬ 
propriation available by bond issue.” 
—Conners v. City of New Haven, 125 
A. 375, 101 Conn. 191. 

hjing over 

An ordinance or resolution, enact¬ 
ed under St. § 3095, directing the 
condemnation of property need not 
lie over for ten days after its enact¬ 
ment before becoming operative.— 
Shipp V. City of Lexington, 279 S.W. 
1094. 212 Ky, 702. 

Order of hoard of public works 

(1) Court does not require techni¬ 
cal strictness in orders of board of 
public works for condemnation of 
property under St. § 2831,—Baxter v. 
City of Louisville, 6 S.W.2d 1074, 224 
Ky. 604. 

(2) Under such statute common 
council and mayor may consent in 
advance as well as after action of 
board of public works.—Baxter v. 
City of Louisville, supra. 

Recommendation by mumcipol 
agency 

(1) The harbor board created by 
P.L. (1911) p 233 being a municipal 
agency and not a corporation, a 
written recommendation for the 
condemnation of certain property, 
signed by all the members of the 
board, was sufficient without formal 
action by the board.—Delaware Riv¬ 
er Transp. Co. v. Trenton, 90 A. 5, 85 
N.J.Law 479. affirmed 91 A. 1068, 86 
N.J.Law 680. 

(2) A recommendation reciting that 
it was advisable to acquire certain 
lands was sufficient, under § 7 of 
such statute, without a recital that 
the land was suitable or convenient 
in. the opinion of the board.—Dela¬ 
ware River Transp. Co. v. Trenton, 
supra. 

WaiLt of jurisdiction to make order 

An order of the board of county 
commissioners establishing a road 
and directing. the prosecuting at¬ 


torney to proceed by condemnation 
to procure the right of way was 
not sufficient to confer on the su¬ 
perior court jurisdiction of the con¬ 
demnation proceeding, where such 
board had not acquired jurisdiction 
to make such order because there 
had not been due compliance with the 
applicable statute.—State v. Superior 
Court of Washington in and for 
Walla Walla County. 188 P. 546. 110 
Wash. 506- 

Order, etc., held sufficient 

(1) By its order directing the 
city attorney to institute proceed¬ 
ings to condemn certain property, 
the board of public works did “or¬ 
der the condemnation of such prop¬ 
erty” under St. § 2831, providing 
that such board may order' the 
condemnation of property, with the 
consent of the mayor or of the 
mayor and the general council, de¬ 
pendent on the monetary amount; 
the words in which the order was 
put were not material.—Baxter v. 
City of Louisville, 6 S.W.2d 1074, 
224 Ky. 604. 

(2) Terms of an ordinance for the 
acquisition by the city of real and 
personal property, franchise, lease¬ 
hold interests, etc., of a viaduct own¬ 
er were reasonably certain in in¬ 
tent and, Import, and susceptible of 
practical enforcement.—State ex rel. 
Bruening Realty Co. v. Thomas, 211 
S.W. 667, 278 Mo. 85. 

(3) Ordinance for street improve¬ 
ment, providing that assessments, 
if not paid voluntarily, should be 
paid in ten eQual installments, and 
that condemnation certificates might 
be issued in such form as thereafter 
fixed by ordinance, was not invalid 
or incomplete in leaving form of 
condemnation certificates to future 
action of council, which might never 
be taken, as in any event means for 
obtaining money had been fully pro¬ 
vided.—In re Oak St., 273 S.W. 105, 
308 Mo. 494, error dismissed.—^Mc- 
Ternan v, Kansas City, Mo., 46 S.Ct. 
484, 271 U.S: 691, 70 L.Ed. 1154. 

(4) Resolution of state highway 
commission authorizing condemna¬ 
tion of lands required for construc¬ 
tion of state highway, which con¬ 
formed to Eminent Domain Act § 1. 2 
Comp.St.l910 p 2182 § 1, was suffi¬ 
cient to justify appointment of com¬ 
missioners to examine and appraise 
lands.—Taylor-White Extracting Co. 
V. State Highway Commission, 136 
A. 183, 5 N.J.Misc. 255, affirmed 144 
A. 921, 105 N.J.Law 498. 

(5) Passage of road location reso¬ 
lution was sufficiently evidenced by 
typewritten document filed with com¬ 
missioners’ records so as to author¬ 
ize eminent domain proceeding, 
though not entered upon minutes 
until after publishing notice of pas- 


§ 223 

to “take and appropriate,” or by 

sage.—^Richardson v. Ostlund, 13 P. 
2d 2, 168 Wash. 638. 

(6) Under Pol.Code § 2690, which 
provides that the board of highway 
supervisors shall direct proceedings 
against all owners who shall not 
accept the award of damages for 
laying out a road, an order merely 
stating in general terms that the 
suit shall be brought against the 
nonconsenting landowners is suffi¬ 
cient.—Monterey County v. Cushing, 
23 P. 700, 83 Cal. 507. 

(7) > Absence from enabling ordi¬ 
nance for condemnation for park and 
playground purposes, of express 
statement that the lands to be con¬ 
demned are suitable for such pur¬ 
poses and that a park had been 
created and established to be com¬ 
posed of such lands did not render 
such ordinance insufficient where it 
stated that board of commissioners 
had found it necessary to take the 
described land, and directed attor¬ 
ney for park district to make offers 
to purchase land and to institute 
suit if offers were not accepted.— 
Decatur Park Dist. v. Becker, 14 N. 
E.2d 490, 368 Ill. 442. 

(8) Resolution of commissioners* 
court with reference to the obtain¬ 
ing rights of way for the construc¬ 
tion, alteration and improvement of 
the flood control system in. Hidalgo 
and Cameron counties sufficiently 
complied with applicable statutes in 
stating the procedure to be followed. 
—Vann v. Cameron County, Tex.Civ. 
App., 124 S.W.2d 167, error dismissed. 

(9) Resolution by board of di¬ 
rectors of electric company, acting 
under Act of May 21, 1921, P.L. 
1057, to acquire right of way for 
transmission and distribution’ line 
was sufficient, when other require¬ 
ments were satisfied, to permit the 
acquisition of the right of way. 
—^Kerry v. West Penn Power Co., 
86 Pa. Super. 522. 

(10) As to taking under Housing 
Authorities Law see In re Chester 
Housing Authority, 30 Del.Co., Pa., 
25. 

(11) For other illustrations of suf¬ 
ficient ordinances or resolutions see 
20 C.J. p 890 note 74 [f] (2)-(7), p 
892 notes 82 [a], 84 [a]. 

Order, etc., held insufficient 

(1) Borough cannot condemn elec¬ 
tric works under ordinance providing 
for acquisition with consent of com¬ 
pany’s stockholders or construction 
of own system, even if it possessed 
the power of eminent domain in 
this regard.—^Appeal of Solar Elec¬ 
tric Co., 138 A. 845, 290 Pa. 156. 

(2) An order of the board of 
supervisors establishing a highway, 
which did not specify its width, 
was invalid so far as it purported 
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the use of words of similar import, usually con¬ 
template that a precedent resolution, ordinance, or 
other aflSrmative act shall define the scope and ex¬ 
tent and the puipose of the taking.^® 


There must be due compliance with a requirement 
for a declaration of necessity of taking,®® for a 
declaration or definition of the purpose,*^ for a 
specification and adoption of the system or plan 


to appropriate land in excess of that 
which the owner had consented 
should be appropriated.—Graham v. 
Bailard, 106 P. 215, 157 Cal. 96. 

(3) For other illustrations of in¬ 
sufficient ordinances see 20 C.J. P 
S90 note 74 [e]. 

Xn. Massachusetts 

(1) Order of taking: by a city of 
property to be conveyed to the 
commonwealth for the use of the 
metropolitan district commis.3ion 
was held sufficient.—Merrymount v. 
Metropolitan Dist. Commission, 172 
N.E. 593, 272 Mass. 457. 

(2) An order of taking adopted 
by a board of aldermen is void 
where the city council has not previ¬ 
ously authorized the taking as pro¬ 
vided by Gen,L. c 40 § 14.—Breck- 
wood Real Estate Co. v. City of 
Springfield, 154 N.B. 552, 258 Mass- 
111 . 

(3) Failure of board of selectmen 
to adopt order of taking within the 
time specified in Gen.L- c 82 § 37 
after establishment of building line 
was accepted at a town meeting in¬ 
validated the proceeding.—Inhabi¬ 
tants of .Town of Watertown v. Dana, 
150 N.E. 860, 255 Mass. 67, 44 A.L.R. 
1374. 

(4) An order of taking of land for 
construction of school building for a 
city, made by a board of aldermen, 
was not rendered invalid because 
bearing a superfluous signature,— 
Byfleld v. City of Newton, 141 N.E. 
658, 247 Mass. 46. 

(5) ' Under Gen.1,. c 79 S S, copy 
of an order of board of aldermen, 
taking land for the construction of a 
school building, was properly certi¬ 
fied by the city clerk where such 
clerk was, under St.l897 c 283 § 9, 
the clerk of the board of aldermen. 
—^Byfleld v. City of Newton, supra. 

(6) Instrument of taking of ease¬ 

ment must be construed in connection 
with physical features of land in 
neighborhood, in light of which It 
was framed.—Choate v. Town of 
Sharon, 156 N.E. 727, 259 Mass. 

478. 

(7) An order of taking adopted 
by a board of aldermen was insuffi¬ 
cient where there was lack either 
of a prior valid appropriation of 
moneys by the city council or of 
any such appropriation, as re- 
<iuired by Gen.L. c 40 8 14.—^Breck- 
wood Real Estate Co. v. City of 
Springfield, supra. 

<8) An order of taking by a board 
of aldermen was insufficient where 
there was no prior authorization of 
.-by the city council as re¬ 


quired by Gen.D. c 40 § 14.—^Breck- 
wood Real Estate Co. v. City of 
Springfield, supra. 

(9) A like rule applied to an 
order of taking by park commis¬ 
sioners where there was no prior au¬ 
thorization by the city council un¬ 
der such statute.—Reed v. City of 
Springfield, 154 N.E. 654, 258 Mass. 
115. 

(10) Order of city council re¬ 
ferring to previous order and 
specifically appropriating money 
“toward defraying the cost of ac¬ 
quiring for park purposes certain 
property,” which contained no au¬ 
thority to take any land, was not 
construable as authorizing, under 
such statute, a taking of land by 
park commissioners.—^Reed v. City 
of Springfield, supra. 

79. Pa.—Valmont Development Co. 
V. Rosser, 146 A. 657, 297 Pa. 
140. 

80. Kan.—^Barker v. Kansas City, 
70 P.2d 5, 146 Kan. 347. 

Wis.—^In re Condemnation of Lands 
for Opening of Street in City of 
Beaver Dam, 237 N.W. 119, 206 
Wis. 299. 

ITeoesslty of taking designated prop¬ 
erty 

Adoption of resolution by city 
council declaring necessity for con¬ 
demnation of designated land is 
condition precedent to institution of 
proceedings in court under some 
statutes.—City of New Lisbon v. 
Harebo, 271 N.W. 659, 224 Wis. 66 
—^In re Condemnation of Lands for 
Opening of Street in City of Beav¬ 
er Dam, 237 N.W. 119, 205 Wis. 
299. 

DedaztttloiL by governing body of 
olty 

Under statutory provision that 
governing bodies of cities shall pre¬ 
sent written application to district 
judge as soon as practicable after 
making order decla/ing appropriation 
of land necessary, city is required to 
make order declaring appropriation 
of land necessary before taking 
realty for public use in condemna¬ 
tion proceedings.—^Barker v. Kansas 
City, 70 P.2d 5, 146 Kan. 347. 
AdJndlcatloiL of noeesBlty 
Where board of supervisors did 
not adjudicate on minutes that pub¬ 
lic interest or convenience required 
establishment of public road, as 
required by Code 1906 § 4400, Hem¬ 
ingway Code 1927 5 8340, order of 
' board, condemning right of way 
was void, since such adjudication 
was jurisdictional.—^Ferguson v. 
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Board of Sup’rs of WHkenson Coun¬ 
ty, 115 So. 779, 149 Miss. 628. 

Xattais ooiuddsrM la d«tM3iiliili« 
suAcieucy 

Resolution of city council direct¬ 
ing institution of condemnation pro¬ 
ceeding cannot be considered with re¬ 
port of board of public works, not 
adopted in any way, in determining 
sufficiency of resolution as declaring 
necessity for condemnation,—In re 
Condemnation of Lands for Opening 
of Street in City of Beaver Dam, 237 
N.W. 119, 205 Wis. 299. 

Deolazation sufficient 

(1) In a proceeding by the state 
to condemn lands for the purpose 'of 
constructing a flume to conduct wa¬ 
ters into a lake for fish culture pur¬ 
poses, a resolution of the state 
game and fish commission was held 
sufficient to express that the resolu¬ 
tion was adopted because the com¬ 
mission deemed it necessary to 
condemn the land for the public 
purposes stated, as required by L. 
1917 c 250 § 2.—State v. Sayer, 177 
N.W. 807, 43 S.D. 45. 

(2) Resolution of county com¬ 
missioners that it was deemed “ad- 
visible” to acquire the land in ques¬ 
tion for an aviation landing field, 
which in this regard followed the 
language of the applicable statute. 
Act of 1923 P.L. 296 §§ 1, 2, 16 St. 
§§ 3592, 3593, was sufficient; in such 
case the word “advisable” was tak¬ 
en to mean “necessary.”—^Lutz v. 
Allegheny County, 153 A. 903, 302 Pa. 
488. 

Declaration Insufflcient 

Resolution of municipal council 
for condemnation which, while con¬ 
struable as declaring the necessity 
for taking some property for the pur¬ 
poses specified, did not contain a 
declaration as to the necessity of 
taking any particular or described 
property was not sufficient under 
the applicable statute.—City of New 
Lisbon V. Harebo, 271 N.W. 669, 
224 Wis. 66. 

81. U.S.—City of Cincinnati v. 

Vester, Ohio, 50 S.Ct. 360, 281 U. 

S. 439, 7^ L.Ed. 950, affirming, C. 

C.A., 33 F.2d 242, 68 A.L.R. 831, 

certiorari granted 50 S.Ct. 38, 280 

U.S. 545, 74 L.Ed. 605. 

Applicability of statute to excess 
coudenmatiou 

Provision of Ohio Gen.Code 5 3679 
requiring municipality to define in 
resolution purpose of appropriation 
of private property applies to every 
appropriation, including excess.— 
City of Cincinnati y. Vaster, supra., 
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Constmetloii of statute 

Provision of Ohio Gen.Code § 3679 
that the resolution shall define the 
purpose of the appropriation requires 
that the purpose shall be specified 
definitely; in this regard it was 
said that *'to define is to limit, and 
that which is left unlimited, and is 
to be determined only by such fu¬ 
ture hction as the city may here¬ 
after decide upon, is not defined.”— 
City of Cincinnati v. Vester, su¬ 
pra. 

Snillcieut statemexits 

(1) Under Gen.Code § 3679, reso¬ 
lution declaring necessity of appro¬ 
priating property for conserving nat¬ 
ural resources of park district by 
creation of parks, parkways, and oth¬ 
er reservations sufficiently defined 
purpose of appropriation.—Snyder v. 
Board of Park Com’rs of Cleveland 
Metropolitan Park Dist., 181 N.E. 
483. 125 Ohio St. 336. 

(2) For illustrations of sufficient 
statement as to purpose in resolution 
where property appropriated by pub¬ 
lic-service corporations see 20 C.J. p 
892 note 84 [a]. 

Insnflloieut statement 

Excess condemnation by munici¬ 
pality must fail in the absence of 
definition of purpose in resolution, 
required by Ohio Gen.Code § 3679; 
general declaration in this regard is 
not definition required by such stat¬ 
ute.—City of Cincinnati v. Vester, 
Ohio, 50 S.Ct. 360, 281 U.S. 439, 74 
L.Ed. 950, affirming, C.C.A., 33 F.2d 
242, 68 A.L.R. 831, certiorari granted 
50 S.Ct. 38, 280 U.S. 545, 74 L.Ed. 
605. 

In Massaolmsetts 

(1) Provision of Gen.L. c 79 § 1 
that order of taking of property by 
board of officers authorized to take 
shall state the purpose for which the 
property is taken requires that the 
order must show on its face the 
specific purpose to which the land 
taken is to be devoted.—Byfield v. 
City of Newton, 141 N.E. 658, 247 
Mass. 46. 

(2) It has been held, however, 
that an order of taking which stated 
unequivocally that the property was 
taken for a municipal purpose, but 
which failed to specify the particu¬ 
lar municipal use to which the prop¬ 
erty was to be devoted, although de¬ 
fective, was not void.—^Byfield v. City 
of Newton, supra. 

82. Uberal constraotion 

Under the provision of the Wa¬ 
ter Power Utility District Act, Rem¬ 
ington Rev.St. § 11615, stating that 
the act should be liberally construed, 
a liberal construction should be giv¬ 
en to all provisions of the act in¬ 
cluding a direction to the district 


commissioners relative to specifica¬ 
tion of plans, but that does not in 
any way vary the rule that just com¬ 
pensation must be paid for the prop¬ 
erty taken.—State ex rel. Washing¬ 
ton Water Power Co. v. Superior 
Court for Grant County, Wash., Ill 
P.2d 677. 

SpeeULeatlon in general texms 

(1) It has been held or recognized 
that a specification in general terms 
of the system or plan proposed is 
a sufficient compliance with the re¬ 
quirement set forth in the text 
contained in statutes authorizing the 
acquisition by municipal or public 
entities of property for the opera¬ 
tion of public utilities.—Stale ex rel. 
Washington Water Power Co. v. Su¬ 
perior Court for Grant County, su¬ 
pra—Langdon V. City of Walla Wal¬ 
la, 193 P. 1, 112 Wash. 446. 

(2) In such case it is not neces¬ 

sary to outline in definite detail the 
entire plan of operation by which it 
is proposed to conduct the business 
of a system to be acquired; it is 
sufficient if the general plan or sys¬ 
tem is specified and described with 
reasonable certainty.—State ex rel. 
Washington Water Power Co. v. Su¬ 
perior Court for Grant County, su¬ 
pra. • 

Besolutloxi nificie&t 

(1) Resolutions of commissioners 
of public utility district for the ac¬ 
quisition of the property of public 
utility companies for the purpose of 
distributing, or generating and dis¬ 
tributing, electric current have been 
regarded as sufficient compliance 
with the provisions of Remington 
Rev.St § 11611, in respect of specifi¬ 
cation of the plan or system.—Pub¬ 
lic Utility Dist. No. 1 of Okanogan 
County V. Washington Water Power 
Co., Wash., Ill P.2d 691—State ex 
rel. Washington Water Power Co. v. 
Superior Court for Grant County, 
Wash., Ill P.2d 577. 

(2) Resolutions of public utility 
district commissioners seeking to 
condemn electric power company's 
properties describing properties with 
reasonable certainty were not de¬ 
ficient, under such statute because of 
failure to Indicate the source from 
which the electricity would be pur¬ 
chased and the place where it 
would' be brought to the system 
sought to be acquired.—State ex rel. 
Washington Water Power Co. v. Su¬ 
perior Court for Grant County, su¬ 
pra. 

Map, plan, survey, etc., generally see 

infra § 226. 

Besolutloii. of post district 

Resolution of commissioners of 
port district was not sufficient as an 
adoption of a scheme or plan for 
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harbor improvement required by L. 
1911 p 412, Remington Comp.St. §§ 
9694. 9695; in order to comply with 
the statute, the commission must 
adopt and have approved at least a 
general outline plan of improve¬ 
ments it intends to construct, and if 
sea walls, jetties, piers, quays, etc., 
are to be constructed, the general 
plan of the structures must be out¬ 
lined showing with definiteness their 
location, character, and general di¬ 
mensions, so that one examining the 
plan may know with some degree of 
certainty what is to be done, and an 
improvement scheme which falls to 
do so is insufficient to support con¬ 
demnation proceedings.—Port of 
Everett v. Everett Improvement Co., 
214 P. 1064. 124 Wash. 486. 

83. In Uassachnsetts attempted tak¬ 
ing of real property has been re¬ 
garded as invalid where the order of 
taking adopted by board of aldermen 
or city council did not contain a 
statement of the interest taken, as 
required by Gen.L. c 79 § 1.—^Malin- 
oski V. D. S. McGrath. Inc., 186 N.E. 
225, 283 Mass. 1—Walker v. City of 
Medford, 172 N.E. 248, 272 Mass. 
161. 

84. Ill.—City of Kankakee v. Dunn, 
169 N.E. 261, 337 Ill. 391—City of 
Springfield v. Springfield Consol. 
Ry. Co., 129 N.E. 82, 295 Ill. 234. 

N.T.—^Matter of Rochester, 165 N.T. 

S. 1026, 100 Misc. 421. 

Pa.—In re Chester Housing Au¬ 
thority, 30 Del.Co. 25. 

Wis.—City of New Lisbon v. Harebot. 
271 N.W. 659, 224 Wis. 66—In re 
Condemnation of Lands for Open¬ 
ing of Street in City of Beaver 
Dam, 237 N.W. 119, 206 Wis. 299. 
Ability to identify property 

Statutory requirement that mu¬ 
nicipal ordinance shall describe the 
property to be taken means such a 
description as will enable property 
owners to identify the property to be 
taken.—^Application of City of 
Rochester to Acquire Land in Town 
of Livonia, 190 N.T.S. 64. 

Zmmaterial defect in ordinance 
Where ordinance as whole provid¬ 
ed for widening two specified streets 
between designated points, and di¬ 
rected institution of condemnation 
proceedings, and charter imposed 
duty of instituting such proceedings 
on city counselor, omission of one 
of such streets from section of ordi¬ 
nance directing institution of pro¬ 
ceedings was immaterial.—WaJbash 
Ry. Co. V. City of St. Louis, C.C.A 
Mo„ 64 F.2d 921, affirming, D.C., City 
of St. Louis V. Senter Commission 
Co., 3 F.Supp. 308, and certiorari de¬ 
nied Wabash Ry. Co. v. City of St. 
Louis, Mo., 54 S.Ct. 88, 290 U.S. 668, 
78 LuEd. 577. 
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Omission not flefeatinsT riglit to d;S- 
sessmont of daonag'es 

In proceeding by 'petition asking 
for appointment of viewers to assess 
damages sustained by reason of tak¬ 
ing of the waters of a stream by a 
gas and water company, that no 
mention was made in the resolution 
of the company of the specific quan¬ 
tity of water appropriated, or of the 
rights claimed by petitioners, did not 
prevent the approval of petitioners' 
application to have damages as¬ 
sessed-—^Lackawanna Mills v. Scran¬ 
ton Gas & Water Co., 120 A, 814, 
277 Pa. 181. 

Preliminary advertisement 

Proceedings for condemnation of 
land for a . parkway under certain 
ordinances of the mayor and council 
of Baltimore, were not void on the 
ground that the preliminary adver¬ 
tisements, on which the several ordi¬ 
nances were based did not comply 
with City Charter § 828, in that they 
did not give the length, width, and 
present and intended width of the 
parkway of a certain avenue.—Bouis 
V. City of Baltimore. 113 A. 852, 138 
Md. 284. 

Description sufficient 

(1) The resolution and notice for a 
public work sufficiently described the 
property to be taken where, after 
describing in detail the strip of land 
which was to constitute the street 
as widened and opened, it excepted 
therefrom all lands held by the city 
or the people of the state as open 
ways.—Cohen v. City of Alameda, 
191 P. 1110, 183 Cal. 519. 

(2) A like rule has been recog¬ 
nized in respect of the extension of a 
street.—Cohen v. City of Alameda, 57 
P. 377, 124 Cal. 604. 

<3) Resolution of commissioners of 
public utility district looking to the 
acquisition of property of a public 
utility company under Remington 
Rev.St. § 11610 et seq, described the 
property to be taken with reasonable 
certainty and was sufficient in that 
regard.—State ex rel.. Washington 
Water Power Co. v. Superior Court 
for Grant County, Wash., Ill P.2d 
S77. 

(4) Resolution of commissioners 
of public utility district for the con¬ 
demnation of electrical plants de¬ 
scribed the property to be condemned 
with reasonable certainty and was 
sufficient, notwithstanding absence of 
a complete inventory.—State ex rel. 
Willapa Electric Co. v. Superior 
Court in and for Pacific County, 83 
P.2d 742. 196 Wash. 523. 

(5) Under Gen.St.l9l5 § 9409, .rec¬ 
ord of a school board meeting, show¬ 
ing an order describing land and 
declaring its appropriation necessary 
tor a schoolhouse site, was sufficient 


to authorize a condemnation proceed¬ 
ing, where a survey had been made 
and the plat had been filed with the 
clerk.—Nelson v. Ottawa County 
School Dist. No. 3. 164 P. 1075, 100 
Kan. 612. 

(6) In proceeding to condemn land 
for park purposes by park district, 
landowners could not object either 
as individuals or as taxpayers to the 
proceeding on the ground that en¬ 
abling ordinance failed to except 
from property proposed to be con¬ 
demned a part of a street which was 
already dedicated to a public use, 
since, even if street was not subject 
to condemnation, landowners’ prop¬ 
erty was, and the city would not be 
affected by the proceeding because 
city was not a party thereto.—^De¬ 
catur Park Dist. v. Becker, 14 N.E.2d 
490, 368 Ill. 442. 

(7) Words "west of the right of 
way of State road Number 31," in 
description of land to be condemned, 
contained in resolution of state road 
department, did not preclude the con¬ 
demnation fpr such road of land oth¬ 
erwise definitely described, such 
words being mere surplusage.—^En- 
zian V. State Road Department, 165 
So. 695, 122 Fla. 527. 

(8) Under provisions of Kansas 
City charter Art XI § 129, an ordi¬ 
nance, filed with plat or map, for the 
condemnation of land for the pur¬ 
pose of widening a street, which, 
after setting forth boundary lines, 
provided that all private property 
within said boundary lines is taken 
and condemned, was sufficient, not¬ 
withstanding public streets and al¬ 
leys, were included within such 
boundaries, in view of the reference 
to "private property."—Kansas City 

V. Jones Store Co., 28 S.W.2d 1008, 
325 Mo. 226, certiorari denied Jones 
Store Co. v. Kansas City, Mo., 51 S.Ct. 
78. 282 U.S. 873, 75 L.Ed. 771. 

(9) Where resolution of board of 
managers of railroad company locat¬ 
ing new line of railway did not fix 
width, it 'would be presumed width 
prescribed by Gen. Railroad Act of 
Febr. 19, 1849 (P.L. 79), was intend¬ 
ed, and so description was not insuf¬ 
ficient.—^Williams v. Delaware, L. & 

W. R. Co., 99 A. 477, 255 Pa. 133. 

(10) For other sufficient descrip¬ 
tions see 20 C.J. p 890 note 74 [f] 
(3). (4). 

Descxipticm insufficient 

(1) Generally.—Matter of Roches¬ 
ter, 165 N.Y.S. 1026, 100 Misc. 421— 
Application of City of Rochester to 
Acquire Land in Town of Livonia, 
190 N.Y.S. 54. 

(2) Resolution for appropriation of 
waters for a canal which did not 
state that all the water of a par- 
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ticular outlet, or that any particular 
quantity or part was appropriated 
was too indefinite to effect a legal 
appropriation.—^Hayden v. State, 30 
N.E. 961, 132 N.Y. 533. 

(3) Appropriation of the waters of 
a lake and outlet did not affect the 
rights of lower riparian owners on 
the outlet because the general words 
of the appropriation had been used 
with reference to certain plans which 
showed only certain lands and the 
owners thereof, such lands not being 
the lands in question.—^Waller v. 
State, 39 N.E. 680, 144 N.Y. 579. 
m Hassachusetts 

(1) In a case in which the validity 
of an instrument of taking under 
Gen.L. c 79 § 1 et seq was involved, 
it was stated that the exercise of the 
power of eminent domain must be 
so definite and specific as to Identify 
land or easement taken with certain¬ 
ty required in deed.—Choate v. Town 
of Sharon, 156 N.E. 727, 259 Mass. 
478. 

(2) Taking of easement for drain 
was not invalidated by fact that in¬ 
strument of taking did not state 
whether trees on land were taken 
as provided in Gen.L. c 79 § 1, es¬ 
pecially as there was nothing to in¬ 
dicate that the exercise of the ease¬ 
ment would interfere with the trees. 
—Choate v. Town of Sharon, supra. 

(3) A like rule was applied where 
land was taken by the department 
of health, pursuant to authority con¬ 
ferred by St.l927 c 211, by an order 
of the department which did not con¬ 
tain such statement as to trees.— 
Broderick v. Department of Mental 
Diseases of Commonwealth of Massa¬ 
chusetts, 160 N.E. 404, 263 Mass. 
124. 

(4) Instrument of taking by metro¬ 
politan park commissioners, by virtue 
of Acts 1915 c 300, "and of every 
other power thereto enabling," was 
sufficient to include certain land, not¬ 
withstanding an incorrect recital that 
such land was part of a public street. 
—^Frost Coal Co. v. City of Boston, 
156 N.E. 676, 259 Mass. 354. 

(6) An order of the city council 
which merely appropriated money 
for purposes described in the order 
without making any reference to 
land of a person claiming compensa¬ 
tion was insufficient to authorize, un¬ 
der Gen.St. c 40 § 14, a taking by 
the board of aldermen of land of 
such claimant.—Breckwood Real Es¬ 
tate Co. V. City of Springfield, 154 N. 
E. 552, 258 Mass. 111. 

(6) Instrument of taking of ease¬ 
ment of right to locate and maintain 
"a drain for a portion of North Main 
street” was not too vague or indefi¬ 
nite.—Choate v. Town of Sharon, su¬ 
pra. 
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identification to deeds or other extrinsic facts,^5 it 
has been held that an ordinance which directs the 
attorney for the municipality to bring such proceed¬ 
ings as are necessary to condemn property required 
for the proposed improvement or work is not ob¬ 
jectionable as constituting an undue delegation to 
such attorney of authority to determine the neces¬ 
sity of taking particular property, where the ordi¬ 
nance incorporates by reference certain plans and 
specifications which definitely identify the proper¬ 
ty which is to be taken,86 and that a report and or¬ 
der of the public service commission may consti¬ 
tute a sufficient appropriation notwithstanding they 
do not contain a detailed description of the land 
taken where a plan, expressly made a part of such 
report and order, contains a sufficient description.^^ 


In the absence of statutory requirement, a recital 
of the statutory authority permitting,^® or of the ne¬ 
cessity prompting,®^ the proposed condemnation is 
not essential, nor need a resolution for condemnation 
contain a preamble.®® Accordingly the power to 
condemn conferred by statute is not necessarily lim¬ 
ited by a reference in a preamble to a different stat- 
ute.®l 

The number of votes required to adopt an order, 
ordinance, or resolution depends largely on the pro¬ 
visions of the applicable statute.®^ 

While publication is not necessary in the absence 
of any legal requirement in that regard,®® under 
some statutes the ordinance or resolution becomes 
effective only after due publication is made,®^ or 


(7) An order of a city council re- 
citing: that, for purposes specified in 
a particular statute for acquiring: 
land for park purposes, “there is 
hereby appropriated” a specified 
amount, which did not contain a de¬ 
scription of land to be taken or the 
interest taken and did not refer to 
any land of a person claiming com¬ 
pensation, did not authorize, under 
Gen.St. c 40 § 14, the taking of such 
person’s, land by park commission¬ 
ers.—Reed v. City of Springfield, 154 
N.E. 554, 258 Mass. 115. 

N.Y.—Application of City of 
Rochester to Acquire Land in 
Town of Livonia, 190 N.Y.S. 54. 
20 C.J. p 890 note 74 [f] (1). 
Attached plat 

Under some statutes, if the ordi¬ 
nance or resolution does not suffi¬ 
ciently describe the property to be 
taken, it is not contemplated that the 
information may be supplied by a 
plat attached.—City of Kankakee v. 
Dunn, 169 N.E. 251, 337 Ill. 391. 

86. Ariz.—In re Porsstrom, 38 P. 
2d 878, 44 Ariz. 472. 

87. Pa.—Breunlnger v. Cain Tp., 171 
A. Ill, 112 Pa.Super. 405. 

88. Cal.—Kern County Union High 
School Dist. V. McDonald, 179 P. 
180, 180 Cal. 7. 

89. Cal.—Kern County Union High 
School Dist. v. McDonald, supra. 

Direct declaration not essential 
The view has been expressed that 
a city ordinance or resolution provid¬ 
ing for the appropriation of property 
for municipal use is not objection¬ 
able for failure directly to recite a 
finding by the council that the ap¬ 
propriation was necessary, since the 
passage of the resolution or ordi¬ 
nance is equivalent to a recital that 
the necessity had arisen and had 
been declared and acted on by the 
city council.—Cuyahoga River Power 
Co. V. Akron, D.C.Ohio, 210 F. 524, 
reversed on other grounds 36 S.Ct 
402, 240 U.S. 462, 60 L.Bd. 743. 


Taking by public service corporation 
In the absence of statutory re¬ 
quirement a declaration by resolu¬ 
tion of the directors of a railroad 
company of the necessity of appro¬ 
priating land for a right of way is 
not a prerequisite to maintaining a 
proceeding to condemn.—Chesapeake 
& O. N. Ry. Co, V. Barger, 10 Ohio 
App. 443, 30 Ohio Cir.Ct., N.S., 65. 
64 Cinc.L.Bul. 199, reversing 21 Ohio 
N.P., N.S., 97, and overruling Barger 
V. Chesapeake & O. N. Ry. Co., 28 
Ohio Cir.Ct., N.S., 92. 

90. Cal.—^Kern County Union High 
School Dist. V. McDonald, 179 P. 
180, ISO Cal. 7. 

School board of trustees 
The rule stated in the text was 
applied where a resolution of the 
board of trustees of a county union 
high school district was involved.— 
Kern County Union High School Dist. 
V. McDonald, supra. 

91. Cal.—^Kern County Union High 
School Dist. V. McDonald, supra. 

Befereuce to statute not yet in ef- 
feet 

Reference in preamble, in respect 
of the necessity of taking, to a stat¬ 
ute which did not take efCect until 
after the adoption of the resolution 
and the conclusion of proceedings 
preliminary to proceedings to con¬ 
demn did not affect power to con¬ 
demn 6onferred by another statute; 
in reaching this conclusion it was 
held that the resolution would be 
construed, if necessary, as declaring 
and directing the exercise of the 
power of eminent domain pursuant 
to the provisions of such other 
statute.—Kem County Union High 
School Dist. V. McDonald, supra. 

92. Mo.—Columbia School Dist. v. 
Jones, 129 S.W. 705, 229 Mo. 510. 

N.Y.—In re Buffalo, 78 N.Y. 362, af¬ 
firming 16 Hun 497. 

Pa.—Meadville v. Roudebush, 20 Pa. 
Dist. 602. 

20 C.J. p 891 note 75 [c]. 
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Besolutiou of state highway com¬ 
mission 

A resolution of state highway com¬ 
mission declaring necessity of taking 
land for highway purposes was not 
invalid because adopted by a majori¬ 
ty vote; Code Civ.Proc. § 1241 subd. 
2 requiring a two-thirds vote of the 
legislature or governing body in 
certain cases does not apply to such 
resolution, such subdivision having 
reference only to Irrigation, public 
utility, and water districts or to leg¬ 
islative bodies of counties, cities and 
counties, or incorporated cities or 
towns.—s-People v. Milton, 96 P.2d 159, 
35 Cal.App.2d 549. 

Tie vote 

In the case of a tie, when all the 
members of the board of appropria¬ 
tion and apportionment were present 
and voting, the mayor's vote was suf¬ 
ficient, under the applicable statute, 
to make a majority for the approval 
by such board of the action of the 
common council as to taking land for 
park pul l. es.—Bohannan v. City of 
Stamford, 67 A. 372, 80 Conn. 107. 

93. m North Dakota 

It has been held that publication 
of a resolution by the governing 
body of a municipal corporation de¬ 
termining the necessity for opening 
or laying out a street is not a ju¬ 
risdictional prerequisite to the right 
of such corporation to institute an 
action to condemn land required for 
such purpose.—^Village of Reeder v. 
Hanson, 213 N.W. 492, 55 N.D. SSI- 
City of Lidgerwood v. Michalek, 97 
N.W. 541, 12 N.D. 348. 

94. N.J.—Montclair Water Co. v. 

Town of Montclair, 121 A. 774, 9S 

N.J.Law 720. 

20 C.J. p 890 note 74 [d]. 

Effect of failure to publish 

Resolution ‘of the governing body 
of a municipality for the acquisi¬ 
tion of a waterworks system by con¬ 
demnation was not effective and oper¬ 
ative where there was failure to 
comply with Act March 30, 1920 (P, 
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after due notice thereof has been given to a speci¬ 
fied public body.®5 

There must be due compliance with a require¬ 
ment that the resolution or order shall be record¬ 
ed.®® 

c. Cure of Omission or Defect; Amendment, 
Modification, and Waiver 

The power to cure lack of, or material defects In, 
or to change materially, the basic ordinance or resolution 
by an ordinance or resolution adopted while the con¬ 
demnation proceedings are pending has been denied; but 
in some cases the applicability of the doctrine of ratifica¬ 
tion or adoption, or the power to amend or modify the 
ordinance or resolution pending the proceedings, has been 
recognized. 

It has been held that an ordinance enacted after 
negotiations to purchase the property cannot be 
made to relate back to the beginning of the pro¬ 
ceedings in order to give them validity,®*^ .that a 


29 C.J.S. 

municipal council may not, by an ordinance enact¬ 
ed while the condemnation suit is being tried, change 
the terms of its resolution and of the application so 
as to ask to appropriate more or less than is there¬ 
in demanded,®® and that a statute authorizing the 
municipality to designate, either in the basic ordi¬ 
nance or by a subsequent order, some officer to file 
a petition to ascertain compensation relates to pro¬ 
cedure only and does not authorize the cure by a 
subsequent resolution of failure of the basic ordi¬ 
nance to describe the property to be taken.®® Ac¬ 
cording to some cases, however, want of certain 
preliminaries, such as a resolution or ordinance look¬ 
ing to condemnation, may, under some circumstanc¬ 
es, be supplied by a subsequent ratification or adop¬ 
tion,^ and, under certain circumstances, the basic 
ordinance or resolution may be amended or modified 
after the commencement of the condemnation pro 
ceedings.2 
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Lr. p 111), requiring a resolution 
passed by the governing body of a 
municipality for the purpose of ac¬ 
quiring a waterworks system to be 
published in a newspaper circulating 
in such municipality in order for it to 
become effective and operative, and 
proceedings to condemn under such 
resolution were set aside.—^Montclair 
Water Co. v. Town of Montclair, 121 
774, 98 N.J.Iiaw 720. 

95. Xa Ohio a resolution declaring 
necessity of appropriation and ordi¬ 
nance directing appropriation to pro¬ 
ceed, for the widening of a street, 
enacted by the council of the city 
of Cleveland, were fatally defective 
where no notice of such resolution 
and ordinance was given to the city 
plan commission, in view of Cleve¬ 
land City Charter §§ 144, 145, 214, 
and of Gen.Code §§ 3679, 3680.—^Roos¬ 
evelt Hotel Bldg. Co. v. City of Cleve¬ 
land, 155 N.B. 233, 25 Ohio App. 53. 
Notice to landowner and opportunity 
to be heard see infra §§ 242-249. 

98. Wls.—^Roehl v. Milwaukee, 124 
N.W. 400. 141 Wis. 341—Svennes v. 
West Salem, 91 N.W. 121, 114 Wis. 
650. 

20 C.J. p 891 note 76 [d]. 

Who nay object 

The right to object to a failure to 
comply with the statute is not lim¬ 
ited to subsequent purchasers and en¬ 
cumbrancers.—^Roehl V. Milwaukee, 
124 N.W. 400, 141 Wis. 341. 

Necessity of ordinance directing flU 
ing 

Adoption of municipal ordinance di¬ 
recting that copy of ordinance for 
establishing airport be placed on file 
with city clerk, together with a map 
of the proposed improvement, desig¬ 
nating on such map the lands to be 
appropriated, and showing the com¬ 
mencement and determination of the 


proposed improvement, and that it is 
necessary to appropriate or acquire 
by condemnation certain real estate, 
was not essential in order to maintain 
a proceeding to condemn land for an 
airport under authority of Xi.l928 c 
647.—^In re Airport or Landing Field 
of City of Utica in Town of Marcy, 
234 N.Y.S. 668, 134 Misc. 60. 

Xa Miassaohiisetts 

(1) Order of taking of land for the 
construction of schoolhouse, made 
by board of aldermen, was properly 
filed in the registry of deeds pursu¬ 
ant to Gen.L. c 79 § 3.—^Byfleld v. 
City of Newton, 141 N.B. 658, 247 
Mass. 46. 

(2) Failure to record copy of order 
of taking adopted by selectmen of 
town, within thirty days after adop¬ 
tion, as required by Gen.L. c 79 § 3, 
invalidated attempted .taking.—Rad¬ 
way V. Selectmen of Dennis, 166 N.B. 
410, 266 Mass. 329—^Inhabitants of 
Town of Watertown v. Dana, 160 N. 
Br-860, 255 Mass. 67, 44 A.L.R. 1374. 

(3) Fact that order of taking was 
deposited with the proper officer with¬ 
in the prescribed period was not due 
compliance with Gen.L. c 79 i 3, 
where the necessary recording fee 
was not paid until after the expira¬ 
tion of such period.—Radway v. Se¬ 
lectmen of Dennis, supra. 

(4) Where order of taking was 
deposited for record within time, but 
payment of recording fee was de¬ 
layed, record of assistant recorder 
that instrument was received for 
registration on date fee was paid 
was conclusive.—Hadway v. Select¬ 
men of Dennis, supra. 

97- Ga.—Suburban Inv. Co. v. Atlan¬ 
ta. 97 S.B. 642, 148 Ga. 593. 

98. Ohio.—Grant v. Hyde Park, 66 N. 

B. 891, 67 Ohio St. 166. 

20 C.J. p 891 note 75 [f]. 

1162 


99. Ill.—City of Kankakee v. Dunn, 
169 N.B. 251, 337 Ill. 391. 

1. Cal.—^Los Angeles v. Pomeroy, 
67 P. 685, 124 Cal. 697. 

20 C.J. p 892 note 87. 

Batificatloii by xesolutioiL 
In view of the facts that the ap¬ 
plicable statute did not require that 
the petition in the condemnation pro¬ 
ceedings should include an allegation 
of a resolution by a city council au¬ 
thorizing the city attorney to insti¬ 
tute condemnation proceedings, that 
the petition contained all allegations 
required by statute, and that, under 
the statute, the court determines the 
right to make the appropriation, the 
fact that council did not adopt a 
formal resolution authorizing the city 
attorney to institute condemnation 
proceedings, was not fatal, where the 
council, after condemnation proceed¬ 
ings were Instituted ratified by reso¬ 
lution what had been done.—Hirt v. 
City of Casper, Wyo., 103 P.2d 394. 
CominlsBioiL’s resolntloxi adopted be¬ 
fore commission added as party 
Although original petition to con¬ 
demn for Baltimore harbor develop¬ 
ment was in the name of the city 
alone, and before port development 
commission’s resolution of necessity 
was passed, its subsequent Joinder 
and amendment of petition made the 
resolution effective, the proceeding 
originating for it when it was made 
a party.—^Marchant v. City of Balti¬ 
more, 126 A. 884, 146 Md. 513. 

2. ElindnatioiL of provision 
Where resolution by commissioners 

of utility district, authorizing attor¬ 
neys to institute condemnation pro¬ 
ceedings, \^as attacked in the con¬ 
demnation proceedings because of 
provision authorizing attorneys to de¬ 
termine what items were used or use¬ 
ful and should be taken, the commis- 
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Want of a proper declaration of necessity of 
taking in a resolution is not cured by a subsequent 
resolution directing condemnation which does not 
contain any declaration as to necessity.^ 

Waiver. It has been held that the objection that 
the resolution declaring the necessity of taking was 
not adopted until after the institution of the action 
to condemn may be waived by answering without 
objection an amended complaint which was served 
after the resolution was adopted.^ 

§ 224, Attempt to Agree with Owner 
a. General considerations 


b. Sufficiency 
c Objections and waiver 

a. General Considerations 

In the absence of constitutional or statutory require¬ 
ment, a prior attempt to purchase from, or to agree as to 
the price with, the owner Is not essential, but a consti¬ 
tutional or statutory provision therefor must be com¬ 
plied with. 

Unless required by constitutional or statutory 
provision, an attempt to reach an agreement with 
the owner for a purchase of the land or of an ease¬ 
ment in it is not a condition precedent to the insti¬ 
tution of condemnation proceedings.® Frequently, 


sioners liafL tlie ri^ht to make a. mod- 
ifyingr resolution eliminating the ob- 
jectionahlo provision; the court 
pointed out that the orig-inal resolu¬ 
tion was attached to, and made a 
part of, the petition to condemn, and 
said that the modifying resolution 
amounted to nothing more than an 
amendment of the petition.—State ex 
reL Wiilapa Electric Co. v. Superior 
Court in and for Pacific County, 83 
P.2d 742, 196 Wash. 523. 

Street ixaprovement 

In view of provisions of city char¬ 
ter, attempt to change the location 
of parts of a proposed parkway or 
boulevard while proceedings for 
opening it under a particular ordi¬ 
nance were still pending and not 
completed, and action in passing for 
such purpose other ordinances pro¬ 
viding for the contemplated changes 
were not ultra vires and void.—^Bou- 
is V. City of Baltimore, 113 A. 852, 
138 Md. 284. 

Appropriation, of waters for canal 

( 1 ) Where the original attempt to 
appropriate waters for a canal, by 
resolution, was not effective because 
it was too indefinite and uncertain, 
the officers of the state had power, 
by subsequent action, to make a defi¬ 
nite and permanent appropriation of 
a given quantity of water,—Hayden 
V. State, 30 N.B. 961, 132 N.T. 633. 

(2) In such case a report of the 
canal appraisers to the effect that 
the ineffective attempt first made 
was of the entire water power was 
not binding on the claimant, where 
he was not a party to the report.— 
Hayden v. State, supra. 

Statutory provision, for amendment 

(1) It was held that, under Ro¬ 
chester City Charter (L.1907 c 755) 9 
438, authorizing amendments of pro¬ 
ceedings to correct defects, the orig¬ 
inal condemnation ordinance adopted 
by council could be amended to cor¬ 
rect minor errors in description of 
property taken.—Matter of Rochester, 
165 N.T.S. 1026, 100 Misc. 421. 

(2) Subsequently, however, it was 
held that under S 438 of such charter, 


as amended by Lt.l920 c 431, councirs 
alteration of ordlncuice did not take 
the place of court order for amend¬ 
ment of proceeding, contemplated by 
such section.—In re Monroe Ave. in 
City of Rochester, 237 N.T.S. 147, 
227 App.Div. 151. 

Amendment of pleading 
In a case in which the view was 
taken that the commission’s resolu¬ 
tion was not jurisdictional. It was 
held that, where' state fish commis¬ 
sion’s resolution declared its inten¬ 
tion to appropriate land for “fish cul¬ 
ture work” under statute which pro¬ 
vided for appropriation for “salmon 
fish culture work,” the land was 
nevertheless appropriated for purpose 
specified in statute, inasmuch as 
court permitted amendment of com¬ 
plaint In proceeding to appropriate, 
by inserting word “salmon” before 
“fish culture work.”—State v. Mohler, 
237 P. 690, 115 Or. 562, petition denied 
239 P. 193, 116 Or. 662. 

3. Wls.—City of New Lisbon v. 
Harebo, 271 N.W. 659. 224 Wis. 
66 . 

4. N.D.—^Village of Reeder v. Han¬ 
son, 213 N.W. 492, 55 N.D. 331. 

5. U.S.—^Via V. State Commission on 
Conservation and Development of 
State of Virginia, D.C.Va., 9 F.Supp. 
556, 563, citing Corpus Juris, and 
affirmed 56 S.Ct. 245, 296 U.S. 649, 
80 DEd. 388—Atlanta, K. & N. 
R. Co. V. Southern R. Co., Tenn., 
131 F. 657, 66 C.C.A. 601. 

Ala,—City of Birmingham v. McCon¬ 
nell, 150 So. 342, 344, 227 Ala. 438,- 
citing Corpus Juris. 

I^ich.—^People v. Pommerenlng, 230 
N.W. 194, 250 Mich. 391. 

N.C.—City of Winston-Salem v. Ash¬ 
by, 189 S.E. 764, 766, 194 N.C. 388, 
quoting Corpus Jtizis. 

Ohio.—City of Dayton v. Vance, 26 
Ohio N.P.,N.S., 161. 

Or.—City of Portland v. Kamm, 285 
P. 236. 132 Or. 317. 

20 O.J. p 893 note 91. 

Private passway 

Under St. § 3779a-l relating to con¬ 
demnation of private passway, it is 
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not necessary that condemnor show 
inability to contract with condemnee 
as condition precedent to condepna- 
tion proceedings.—Peery v. Hill, 120 
S.W.2d 762, 275 Ky. 106. . 

Bights in dedicated park 

Before instituting proceedings to 
condemn abutting owners’ rights in 
dedicated park, city need not attempt 
to purchase such rights.—City of De¬ 
troit V. Judge of Recorder’s Court 
of City of Detroit, 234 N.W. 446, 263 
Mich. 6 . 

State policy 

There is no state policy which re¬ 
quires a prior attempt to purchase. 
—Commission of Conservation of De¬ 
partment of Conservation v. Hane, 
227 N.W. 718, 248 Mich. 473. 

Validity of statute omitting require¬ 
ment 

(1) Failure of statute authorizing 
condemnation of land to require at¬ 
tempt to agree with owner as to 
price before instituting proceedings 
does not of itself render it unconsti¬ 
tutional.—City of Portland v. Hamm, 
286 P. 236, 237, 132 Or. 317, citing 
Corpus Juris—20 C.J. p 893 note 91 
[b] ( 1 ). 

(2) Statute may affirmatively pro¬ 
vide that it shall not be necessary 
to make an attempt to agree with 
the owner as to the price.—Matter of 
New York, 83 N.T.S. 951, 41 Misc. 134. 

Taking by nnited States 

(1) Inability to acquire title by 
purchase is not a condition precedent 
to proceedings by the United States 
for condemnation of land for a public 
use, unless expressly made so by 
statute.- 7 -In re Condemnations for 
Improvement of Rouge River, D.C. 
Mich., 266 F. 105. 

(2) It has been stated broadly that 
the power of the United States to 
take property as the condemning par¬ 
ty is not limited by any condition 
precedent such as the duty to en¬ 
deavor to purchase the property,—^U. 
S. V. Meyer, C.C.A.I11., 113 P.2d 387. 
Commission of conservatiou 

Commission of conservation was 
not required to attempt to purchase 
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[lowever, by virtue either of constitutional or of chase or to agree on the amount of compensation or 
statutory provisions, proceedings to condemn prop- damages has been made,® and, according to some 
erty may not be' instituted unless an attempt to pur- cases, the condition may be created by necessary 


land as condition precedent to ex¬ 
ercise of right to seek condemnation, 
in view of the fact that the pro¬ 
vision of Comp.Li.l915 § 355 which 
required an attempt to purchase was 
omitted from subsequent amendment 
by Public Acts 1925 No. 37 .—Com¬ 
mission of Conservation of Depart¬ 
ment of Conservation v. Hane, 227 N. 
W. 718, 248 Mich. 473. 

Construction of particular statute 

(1) In respect of the acquisition 
of land by a county for a state high¬ 
way, the view has been expressed 
that Highway K § 32 which provides 
that, if the board of supervisors is 
unable to acquire land by purchase 
as provided for in § 31, the board 
may present a petition for the ap¬ 
pointment of commissioners of ap¬ 
praisal, and which prescribes the 
matters to be contained in the peti¬ 
tion, does not impose a jurisdictional 
requirement as to an offer of pur¬ 
chase, in view of the fact that § 32 
does not require that the petition 
shall contain any allegation respect¬ 
ing such offer or that there shall 
be proof thereof; further that, if 
there is a jurisdictional requirement 
that there should be an attempt to 
purchase, such attempt was estab¬ 
lished in the particular case or would 
have been futile and, therefore, un¬ 
necessary.—Orange County v. Still¬ 
man, 297 N.Y.S. 253,- 251 App.Div. 
857. 

(2) In a case in the court of ap¬ 
peals in which the foregoing provi¬ 
sions were involved and in which ap¬ 
parently the question as to whether 
an attempt to purchase was a con¬ 
dition precedent was not decided, it 
was held that there was some proof 
of an effort to purchase.—In re 
Board of Supervisors of Rockland 
County, 196 N.E. 752, 268 N.T. 84, 
reversing In re Suffem-Mt. Ivy Coun¬ 
ty Highway No. 1448, 277 N.Y.S. 345, 
243 App.Div. 560. 

(3) For other examples of statutes 
which do not impose a condition pre¬ 
cedent see 20 C.J. p 893 note 91 [a]. 

In Oeorgria, in proceedings by the 
state or national government under 
Acts 1914 p 92 et seq, Code 1933 § 
36-1104 et seq, where there are or 
may be persons unknown or non¬ 
resident who have or may have some 
claim or demand against the land, 
prior negotiations are not necessary. 
—St. Clair v. State Highway Board, 
165 S.E. 297, 298, 45 GaApp. 488, 
citing Ck>xpTLB Juris. 

In iMMsacliasetts, under a statute 
providing that,' if the parties can¬ 
not agree on the price to be paid, 
the valuation may be determined by 
a jury, it was held that the filing gt 


the petition shows the petitioner's 
election not to agree and that no pre¬ 
vious attempt was necessary.—Burt 
V. Brigham, 117 Mass. 307. 

In Tennessee . 

(1) The view was taken that a pro¬ 
vision in a railroad charter that, if 
the company and a landowner fail 
to agree on the terms of purchase 
and sale, the court shall appoint 
commissioners to value the land tak¬ 
en did not make a failure to agree 
a condition precedent to condemna¬ 
tion proceedings.—^Bigelow v. Missis¬ 
sippi Cent. & T. R. Co., 2 Head 624. 

(2) It was held that the provision 
of Acts 1885 c 66 § 2, that in case 
a telephone company should fail to 
secure a right of way by consent, 
contract, or agreement, then such 
company shall have the right to 
procure condemnation related only 
to the remedy of condemnation and 
not to the right of occupation.—^Doty 
V. American Tel. & Tel. Co., 130 S.W. 
1053, 123 Tenn. 329, Ann.Cas.l912C 
167. 

6. U.S.—Atlanta, K. & N. R. Co. v. 
Southern R. Co.. Tenn., 131 F. 657, 
66 C.C.A. 601. 

Ga.—St. Clair v. State Highway 
Board, 166 S.B. 297, 45 Ga.App. 
488. 

Ill.—South Park Com’rs v. Living¬ 
ston, 176 N,B. 546, 344 Ill. 3’68— 
City of Chicago v. Jewish Con¬ 
sumptives’ Relief Soc. of Chicago, 
154 N.E, 117, 323 Ill. 389—Road 
Dist. No. 4 V. Frailey, 145 N.E. 
195, 313 Ill, 568—City of Chicago 
V. Collin, 134 NE. 751, 302 Ill. 270. 
Ind.—Indiana Service Corporation v. 
Town of Flora, 31 N.E.2d 1015— 
New Jersey, L & I. R. Co. v. New 
York Cent. R. Co., 146 N.E. Ill, 89 
Ind.App. 205. 

Mich.—^Petition of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 
116—^Allen v. Rogers, 224 N.W. 
632, 246 Mich, 501—^In re Rogers, 
220 N.W. 808, 243 Mich. 517. 

Miss.—^Dantzler v. Mississippi State 
Highway Commission, 199 So, 367. 
NY.—In re Marsh, 71 NY. 315- 
New York Tel. Co. v. Wood, 259 
N.Y.S. 365, 145 Misc. 481—In re 
City of Syracuse, 243 N.Y.S. 160, 
137 Misc. 632, reversed on other 
grounds 245 N.Y.S. 25, 230 App. 
Div. 522—Matter of University 
Avenue, 144 N.Y.S. 1086, 82 Misc. 
598. 

N.C.—City of Greensboro v. Garrison, 
130 S.B. 263, 190 N.C. 577. 

Ohio.—Chesapeake & O. N. Ry. Co. v. 
Barger, 10 Ohio App. 443, 30 Ohio 
Cir.Ct.,N.S., 65, 64 Cinc.L.Bul. 199, 
reversing 21 Ohio NP.,N.S., 97— 
School Board of Village of New 
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Berlin v. Peter, 9 Ohio N.P.,N.S., 
232. 

Or.—City of Portland v. Kamm, 285 
P. 236, 132 Or. 317. 

Tex.—Easter Oil Corporation v. Wil¬ 
barger County, Civ.App., 30 S.W.2d 
438—Malone v. City of Madison- 
ville, Civ.App., 24 S.W. 2d 483— 
Watt V. Studer, Civ.App., 22 S.W. 
2d 709—Ryan v. State. Civ.App., 
21 S.W.2d 597—Clements v. Fort 
Worth & D. S. P. Ry. Co., Civ.App., 
7 S.W.2d 895. 

Va.—Charles v. Big Sandy & C. R. 

Co., 129 S.B. 384, 142 Va. 512. 
Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash. 7. 

Wis.—City of Milwaukee v. Diller, 
216 N.W. 837, 840, 194 Wis. 376, 
quoting Corpus Juris. 

20 C.J. p 893 note 92. 

Quoting Corpus Juris, the court 
said that principle applicable is well 
stated therein.—City of Winston- 
Salem V. Ashby, 139 S.B. 764. 766, 194 
N.C. 388. . 

Purpose of statute 

(1) Purpose of statute of this na¬ 
ture is to give both parties a fair 
opportunity of coming to terms be¬ 
fore instituting suit which usually 
involves delay and costs.—State v. 
Whitcomb, 22 P.2d 823, 94 Mont. 
415—Glass V. Basin Mining & Con¬ 
centrating Co., 55 P. 1047, 22 Mont. 
151. 

(2) Purpose of requirement is to 
save time, trouble, and expense in¬ 
cident to condemnation proceeding, 
where an agreement is possible. 
Ohio.—Louisville & N. Ry. Co. v. City 

of Cincinnati, 10 Ohio N.P.,N.S., 649, 
affirmed 12 Ohio N.P.,NS., 65, 22 
Ohio Cir.Dec. 363, reversed 15 Ohio 
Clr.Ct.,N.S.. 62, 23 Ohio Cir.Dec. 464, 
reversed 102 NE. 951, 88 Ohio St. 
283. 

Tex.—Clements v. Port Worth & D. S. 
P. Ry. Co., Civ.App., 7 S.W.2d 
895. 

Condltlou precedeut to resolution ef¬ 
fecting condemnation 
In view of Act of May 18, 1911, P. 
L. 309, § 605, 24 St. § 691, school di¬ 
rectors cannot pass resolutions effect¬ 
ing condemnation until there has 
been a failure to agree to terms of 
purchase with owner of realty se¬ 
lected for school purposes.—Jury v. 
Wiest, 193 A. 5, 326 Pa. 554. 

Bridge and approaches 

County, in appropriating lands for 
bridge and approaches under Act of 
April 29, 1891, P.L. 31, as amended, 
aided by Act of Pebr. 14, 1907, P.L. 
3, St.l920, § 6642, and Act of 1907 P. 
[L. 523, Stl920, S 6604, should make 
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implication from the terms of the applicable stat- a public improvement.il 

ute.*^ Such a provision is usually regarded as man- A landowner must know the identity of the pre¬ 
datory and not merely directory,8 and as jurisdic- spective purchaser, and proof of inability to agree 

tional,^ and, according to some cases, the condem- with a railroad company’s agent, who did not dis- 

nation proceedings are void in case no attempt is close his principal’s identity, is insufficient.!^ 

made before beginning them to come to an agree- Notwithstanding the general rule that statutes of 
ment with the owner.iO It has been held, howev- the type here considered are mandatory, it has been 

er, that failure to comply with a merely ministerial, held or recognized that want of negotiations to pur- 

although mandatory, statute providing for a prior chase or to agree on compensation or damages will 

attempt to agree as to damages does not necessarily be excused where such negotiations would be use- 

invalidate a proceeding by which land is taken for less,!^ as, for example, because of the legal inca- 


effort to agree with owners.—^Ver¬ 
mont Development Co. v. Rosser, 146 
A. 557. 297 Pa. 140. 

Bailroad company 

Under St. § 835, declaring that, 
when any company authorized to con¬ 
struct a railroad shall be unable to 
contract with the owner of land 
necessary for its use, the same shall 
be condemned, etc., the fact of the 
company's inability to contract is a 
condition precedent to condemnation, 
and condemnation proceedings must 
be dismissed where the owner was 
capable of contracting and the com¬ 
pany showed no attempt In good 
faith to acquire the land by contract. 
—^Howard Realty Co. v. Paducah & 
I. R. Co., 206 S.W. 774, 182 Ky. 494. 
State highway commission. 

Inability of property owner and 
state highway commission to agree 
on value of right of way is a con¬ 
dition precedent to condemnation 
proceeding under St. § 4356t-7.—Pos- 
tlethweighte v. Towery, 80 S.W,2d 
541, 258 Ky. 468. 

Talcing by United States 

It has been held that the right of 
the United States to obtain property 
by condemnation in a proceeding by 
its duly authorized agent under a 
state statute expressly applicable 
to the acquisition of property by the 
United States was subject to the con¬ 
dition precedent, imposed by the stat¬ 
ute, that there should be a disagree¬ 
ment between the United States and 
the owner as to the price.—Gilmer 
v. Lime Point, 19 Cal. 47. 

Statute not repealed 
N.C.—City of Winston-Salem v. Ash¬ 
by, 139 S.B. 764, 194 N.C. 388. 

7. N.C.—City of Portland v. Kamm, 

285 P. 236, 237, 132 Or. 317. 

20 C.J. p 893 note 92. 

Particular' provision creating condi¬ 
tion 

(1) “And the council cannot agree 
with the owner thereof as to the 
price to be paid, the council may di¬ 
rect proceedings to be taken,” etc.— 
City of Portland v. Kamm, supra. 

(2) Party desiring to condemn the 
property after having failed to agree 
with the owner of the land on the 
amount of damages shall die a state¬ 


ment in writing, etc.—Clements v. 
Port Worth & D. S. P. Ry. Co., Tex. 
Civ.App., 7 S.W.2d 895. 

8. Mich.—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

Neb.—Shirley v. Harlan County, 223 
N.W. 284, 287, 117 Neb. 846, citing 
Corpus Juris. 

N.C.—City of Winston-Salem v. Ash¬ 
by, 139 S.E. 764, 194 N.C. 388. 
Or.-^lty of Portland v. Kamm, 285 
P. 236, 132 Or. 317. 

Va.—Charles v. Big Sandy & C. R. 

Co., 129 S.E. 384, 142 Va. 512. 
Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
Wash/^^.pl 

Wis.—Milwaukee v. Diller, 
216 "N(Wi^837, 840, 194 Wis. 376, 
quoi!rrfi|*'XWirpus Juris. 

20 C.j! p*8f^3 notes 92, 93. 

OonstructiovL of statute 

Provision of Pub.Acts 1927 No. 92 
§ 4 that, if state highway commis¬ 
sioner or commissioners shall be 
unable to agree with any person in¬ 
terested in particular property for 
the purchase thereof, the commission¬ 
er or commissioners may make a 
written determination of the neces¬ 
sity of the particular road construc¬ 
tion for which such property is de¬ 
sired is mandatory and jurisdic¬ 
tional and requires a good-faith ef¬ 
fort to purchase as a condition pre¬ 
cedent to a hearing on the question 
as to necessity.—^Allen v. Rogers, 224 
N.W. 632, 246 Mich. 501. 

9. Mich.—Petition of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 116 
—Allen v. Rogers, 224 N.W. 632, 
246 Mich. 501—In re Rogers, 220. N. 
W. 808, 243 Mich. 517. 

N.C.—City of Winston-Salem v. Ash¬ 
by, 139 S.E. 764, 194 N.C. 388. 

Tex.—^Easter Oil Corporation v. Wil¬ 
barger County, Civ.App., 30 S.W. 2d 
438—Malone v. City of Madison- 
ville, Civ.App., 24 S.W.2d 483— 
Clements v. Port Worth & D. S. P. 
Ry. Co., Civ.App., 7 S.W.2d 895. 
20 C.J. p 893 note 92. 

Uhnitatiou of rule 
It has been said that statements in 
City of Milwaukee v. Diller, 216 N.W. 
837, 840, 194 Wis. 376. indicating 
that inability to procure the prop- 
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, erty by purchase is jurisdictional 
must be taken as only indicating 
that such inability is essential to 
Jurisdiction in absence of the express 
consent of the owner to the prose¬ 
cution of condemnation proceedings. 
—Pennefather v. City of Kenosha, 247 
N.W. 440, 210 Wis. 695. 

As to waiver of requirement see in¬ 
fra subdivision c of this section. 

10. Neb.—Shirley v. Harlan County, 
223 N.W. 284, 287, 117 Neb. 846, 
citing Corpus Juris. 

Tex.—Clements v. Port Worth & D. 
S. P. Ry. Co., Civ.App., 7 S.W.2d 
895. 

Wis.—City of Milwaukee v. Diller, 
216 N.W. 837, 840, 194 Wis. 376, 
quoting Corpus Juris. 

20 C.J. p 893 notes 92-94. 

11. In PeiuLsylvania 

(1) Pailure to comply with manda¬ 
tory provisions of Act of May 4, 
1927, P.L. 692, 36 St. § 171, re¬ 
quiring opportunity to be given 
county commissioners and abutting 
landowners, to agree as to dam¬ 
ages before highway construction did 
not render proceeding void.—Com¬ 
monwealth V. Pardee Bros. & Co., 
165 A. 396, 310 Pa. 353. 

(2) It has been held that a report 
of road viewers will not be set aside 
for failing to show that they had en¬ 
deavored to obtain releases from the 
landowners, where it stated that the 
road would cause no damage to such 
land, but would be a beheflt thereto. 
—In re Baldwin Tp. Road v. Mead- 
ville, 4 Walk. 160. 

12. Ill.—Pittsburg, C. C. & St. L. R. 
Co. V. Gage, 117 N.E. 726, 280 Ill. 
639. 

13. La.—City of Shreveport v. Kan¬ 
sas City, S. & G. Ry. Co., 166 So. 
471. 473, 184 La. 473, quoting Cor¬ 
pus Juris. 

N.Y.—Orange County v. Stillman, 297 
N.Y.S. 253, 251 App.Div. 857. 

Tex.—Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 795, 128 
Tex, 248, 108 A.L.R. 1508, citing 
Corpus Juris —Lone Star Gas Co. 
V. Birdwell, Civ.App., 74 S.W.2d 294 
—Texas & N. O. R. Co. v. City of 
Beaumont, Civ.App., 285 S.W. 944, 
948, quoting Corpus Juris. . 

20 C.J. p 896 note 27. 
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pacity of the owner,of the fact that the owner 
is absent,15 of the fact that the land is held under 
a long lease by a tenant who refuses to sell or to 
agree on compensation,i® or of the existence of en¬ 
cumbrances on the land.i7 While the fact that the 
owner is a nonresident does not of itself excuse non- 
compliance with the obligation imposed by some 
statutes,!® the view has been taken that it is not 
necessary to show inability to agree on compensa¬ 
tion and damages where the owner is a nonresi¬ 
dent.!® The fact that the landowner is unwilling to 
sell does not, however, excuse the petitioner from 
making a reasonable effort to come to an agree¬ 
ment®® 

After an unsuccessful attempt has been made,, a 
second effort is not necessary.®! So where an un¬ 
successful attempt has been made to agree with 
the owner, and proceedings have been commenced, a 
further attempt is not rendered necessary by an 
amendment of the petition so as to ask for a less 
quantity of land,®® especially where the owner, be¬ 
ing represented in court, makes no suggestion of a 


withdrawal of opposition with a view to an agree¬ 
ment on the price;®® but whei'e, after an unsuccess¬ 
ful attempt to agree and the appointment of con¬ 
demnation commissioners, the proceedings are aban¬ 
doned, and a new map is filed and a new applica¬ 
tion is made for the appointment of commissioners 
which describe lands other than those described in 
the original application, there must be an attempt to 
agree with reference to such other lands.®^ 

The attempt and failure to agree must be alleged 
and proved, as shown infra §§ 258, 266, and this 
must appear on the face of the record.®® 

The offer of a bond by the condemnor has been 
held to be an assertion by it that an agreement can¬ 
not be reached by the owner, and the action of the 
court in approving the bond and directing that it 
shall be filed has been regarded as an adjudication 
that an attempt to agree had been made.®® 

In case petitioner and the owner fail to agree, pe¬ 
titioner may, of course, proceed by condemnation 
proceedings,®^ but the owner's refusal to agree will 


Bigrht to condema. denied 

(1) Where the right to condemn 
or expropriate is wholly denied, an 
attempt to purchase or to agree with 
the owner is unnecessary, according 
to some cases.—City of Shreveport 
V. Kansas City, S. & G. Ry. Co., 166 
So. 471, 473, 184 La. 474, citing Cot- 
pus OTiiris—20 C.J. p 896 note 27 [b]. 

(2) There is authority for the view, 
however, that failure of petitioner to 
attempt to acquire title was not ex¬ 
cused by the fact that defendant in 
its answer denied the right to con¬ 
demn.—Johnson City Southern R, Co. 
V. Son+h & W. R. Co„ 61 S.B. 683, 148 
N.a 69. 

14. N.C.—Western Carolina Power 
Co. V. Moses, 133 S.B. 5, 191 N.C. 
744. 

Ohio.—^Louisville & N. Ry. Co. v. City 
of Cincinnati, 10 Ohio N.P.,N.S., 
649, aihrmed 12 N.P.,N.S., 65, 22 
Ohio Cir.JDec. 363, reversed 15 Ohio 
Cir.Ct.,N.S.. 62, 23 Ohio Cir.Dec. 
464, reversed 102 N.E. 961, 88 Ohio 
St. 283. 

Tex.—City of Dallas v. Crawford, Civ. 
App., 222 S.W. 305, dismissed on 
motion. 

20 C.J. p 894 note 2. 

Infancy 

■ (1) The view has been taJcen that a 
statute of the general type here con¬ 
sidered does not contemplate an at¬ 
tempt to purchase property of a mi¬ 
nor. 

N.C.—City of Winston-Salem v. Ash¬ 
by, 139 S.B. 764, 194 N.C. 388. 

Tex.—City of Dallas v. Crawford, 
Civ.App., 222 S.W. 305, dismissed on 
motion. 

20 aj. p 89.4 note 2 [a], [dl. 


(2) Where the condition precedent 
was Inability to acquire title, there 
was a compliance with statute,, even 
though condemnor had no^ nejgotiated 
with owners, some of whbmr*^ere in¬ 
fants.—Western Carolina • Power Co. 
V. Moses, 133 S.B. 5, 191 N.a 744. 

15. Pa.—^Reitenbaugh v. Chester Val¬ 
ley R. Co., 21 Pa. 100. 

16. Ill.—St, Louis & C. R. R. Co. v. 
Postal Tel. Co., 51 N.E. 382, 173 
Ill. 508. 

N.J.—^Pennsylvania R. Co. v. Nation¬ 
al Docks & N. J, Junction Connect¬ 
ing R. Co., 30 A. 183, 57 N.J.Law 
86; affirmed 35 A. 1130, 57 N.J.Law 
457. 

17. N.T.—Stillwater & M., St. R. Co. 
V. Slade, 55 N.Y.S. 966, 36 App.Div. 
587. 

20 C.J. p 894 note 6. 

R.I.—^McCotter v. New Shore- 
ham, 41 A 572, 21 R.I. 43. 

20 C.J. p 894 note 4. 

19. Ill.—^Davis V. Northwestern El. 

R Co„ 48 N.E. 1058, 170 Ill. 596. 
Statutory provlsioii 
Under some statutes, where the 
residence of an owner is beyond the 
state or is unknown, no effort to 
agree is required.—Cincinnati Inter- 
terminal R. Co. V. Murray, 1 Ohio 
N.P., N.S., 301. 

sa Mich.—^In re Rogers, 220 N.W. 
808, 243,Mich. 517. 

N.T.—Schenectady R Co. v. Lyon, 85 

N. T.S. 40, 41 Misc. 506. 

21. Ohio.—^Barger v. Chesapeake & 

O. N. fly, Co., 21 Ohio N.P., N.S., 
97, reversed on other grounds 10 ' 

1166 


Ohio App. 443, 30 Ohio Cir.Ct, N. 

5., 65, 64 Cinc.L.Bul. 199. 

20 C.J. p 894 note 7. 

22. N.T.—^In re Prospect Park & 
C. I. R Co., 67 N.T. 371, affirming 
8 Hun 30. 

23. N.T.—In re Prospect Park & C. 
I. R. Co., supra. 

24. N.T.—Catskill Water Com'rs v. 
Clark, 3 N.T.S. 347. 

25. Mich.-^Allen v. Rogers, 224 N.W. 
632, 246 Mich. 501. 

20 C.J. p 894 note 98. 

26. Pa.—^Burkhard v. Pennsylvania 
Water Co., 82 A. 1120, 234 Pa. 
41. 

20 C.J. p 894 note 99. 

27. U.S.—U. S. V. Block 121, C.C. 

111., 24 P.Cas.No.l4,610, 3 Biss. 208. 
20 C.J. p 894 note 11. 

Condemnation by resolution 

(1) In a case where the condem¬ 
nation was by resolution, after fail¬ 
ure to agree on terms of purchase, 
the view has been expressed that the 
validity of condemnation procedure 
whereby corporation, municipality, or 
other governmental body having pow¬ 
er of eminent domain, passes resolu¬ 
tions condemning land and effects a 
taking of land, is not impaired by 
subsequent settlement and accept- 

I ance of deed to property from own¬ 
ers, but such deed is rather in 
furtherance of condemnation pro¬ 
ceedings.—Jury V. Wiest, 193 A 5, 
326 Pa. 554. 

(2) Resolutions of school directors 
effecting the condemnation of prop¬ 
erty presuppose an inability to agree 
with owner on terms of purchase un¬ 
der Act of May 18, 1911, P.L. 309, § 
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not authorize the takings of the land without con¬ 
demnation proceedings and compensation.^^ 

If a contract is entered into by the party seeking 
to condemn the property and the owner thereof, con¬ 
demnation proceedings are unnecessary and cannot 
be maintained.^® Title to the property vests in the 
condemnor on payment of the price agreed on and 
no deed is necessary in the absence of a statute re¬ 
quiring it, notwithstanding there has been no pro¬ 
ceeding in court to ascertain the damages, where 
the applicable statute requires the parties to attempt 
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to agree as to compensation for land already ap¬ 
propriated by condemnor and where it is only in 
case of failure to agree that it is necessary to re¬ 
sort to the court.®® 

b. Sufficiency 

statutory provisions requiring a prior atternpt to make 
an agreement for the purchase of the property require a 
bona fide attempt to agree, but the general rule Is that 
the attempt is sufficient If negotiations proceed far enough 
to Indicate the impossibility of agreement. 

In order to satisfy the statutory requirement, 
there must be a bona fide attempt to agree.®^ There 


605, 24 St § 691.T-Jury v. Wiest, su¬ 
pra. 

(3) In such case property owners* 
voluntary coCperation in fixingr value 
of properties condemned for school 
purposes and in making arrange¬ 
ments for payment and giving school 
district deeds, did not invalidate con¬ 
demnation, where intent of directors 
as evidenced by resolutions of con¬ 
demnation was to take the property 
regardless of owners’ consent.—^Jury 
V. Wiest, supra. 

Condemnation effected 

Record of steps by school board to 
acquire title to land after owners* 
refusal to accept price offered showed 
compliance with applicable statute.— 
School Dist. of Borough of Lewis- 
burgh, Union County v. Harrison, 138 
A, 760, 290 Pa. 258. 

Consent of some of owners 
Where a petitioner sets forth that 
all the owners of the land except 
one had consented to convey to the 
city, it was unnecessary to condemn 
any lands except those belonging to 
that one, and the subsequent refusal 
of the other owners to convey, or the 
failure of the city to obtain their 
lands under condemnation proceed¬ 
ings, will not invalidate the proceed¬ 
ings had to condemn the lands of 
that one.—Johnstown v. Wade. 61 N. 
Y.S. 763, 30 App.Div. 5, appeal dis¬ 
missed 51 N.E. 397, 157 N.T. 50. 

28. Ala.—Birmingham Traction Co. 
V. Birmingham R. & Electric Co., 
24 So. 368, 119 Ala. 129. 

29. Cal.—Gilmer v. Lime Point, 19 
Cal. 47. 

Iowa.—Council Bluffs, & St. L. R. Co. 
V. Bentley, 17 N.W. 668, 62 Iowa 
446. 

N-.T.—New York, A. & L. B. Co. v. 
Dunning. 123 N.Y.S. 15. 138 App. 
Div. 377. 

20 C.J. p 893 note 92 [e]. 

As against persons whose Interest 
is that of servitude 
Where municipality having right 
to condemn land for public use could 
reach agreement with owner of fee 
simple title to land, municipality was 
not required to institute condemna¬ 
tion proceedings to appropriate the 


land, as against claims of persons 
whose only interest therein is that 
of a servitude.—Shelton v. City of 
Abilene. Tex.Civ.App., 80 S.W.2d 351. 
Acqtdsitloni of land for street or high¬ 
way 

(1) Under some statutes, after the 
acceptance of a conveyance of land 
for a street, no proceeding to open 
the land ao conveyed may be main¬ 
tained.—^Matter of Pirth Ave., 163 N. 
Y.S. 449, 99 Misc. 38. 

<2) Such a statute is for the ben¬ 
efit of both the landowners and the 
city to save costs and expenses of 
the proceedings, and the realization 
of its purpose should be encouraged 
and not hampered.—^Matter of Pirth 
Ave., supra. 

(3) County, having contracted for 
purchase of land through highway 
committee for state highway purpose 
could not maintain condemnation 
proceeding under Highway L. § 148 
et seq, now § 30 et seq.—Onondaga 
County V. Aungier, 253 N.Y.S. 403, 
141 Misc. 809. 

Construction of hUdge over city 
property 

In view of a statute authorizing 
condemnation only where the land 
cannot be procured by agreement 
with the owner, where a railroad 
company acquired a right to con¬ 
struct a bridge over city property by 
a contract with the city which con¬ 
tained a condition that the right 
must be used so sa not to interfere 
with the city’s right to open a street 
under the right of way of the bridge, 
the company could not thereafter 
repudiate such agreement, and acquire 
a right of way by condemnation.— 
Jersey City v. National Docks R. Co., 
26 A. 145, 55 N.J.Law 194, followed in 
Jersey City v. Lehigh Valley Ter¬ 
minal R. Co., 26 A. 148, 55 N.J.Law 
203. 

Effect of suit to set aside deed 

The fact that one who has con¬ 
veyed a right of way to a railroad 
company is seeking to have the deed 
set aside in 'equity does not au¬ 
thorize the company to institute con¬ 
demnation proceedings.—Council 

Bluffs & St. L. R. Co. V. Bentley, 17 
N.W. 668, 62 Iowa 446. 
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Enforceability of contracts for sale 
and conveyance of real property 
by suit for specific performance 
see the C.J.S. title Specific Per¬ 
formance § 63. also 58 C.J. p 1027 
note 84--P 1032 note 64. 

3a Pa.—Templeton v. Lehigh & 
Wilkes-Barre Coal Co., 50 Pa. Super. 
341. 

31. Mich.—Petition of State' High¬ 
way Com’r, 233 N.W. 172, 262 

Mich. 116—In re Rogers, 220 N.W. 
808, 811, 243 Mich. 517, quoting 
Corpus Juris —Toledo, A. A. & N. 

M. Ry. Co. V. Detroit, L. & N. R. 
Co.,'29 N.W. 600, 62 Mich. 564, 4 
Am.S.R. 875. 

Miss.—^Dantzler v. Mississippi State 
Highway Commission, 199 So. 367. 
Neb.—Shirley v. Harlan County, 223 

N. W, 284, 287, 117 Neb. 846, quot¬ 
ing Corpus Juris. 

N.Y.—City of Long Beach v. Long 
Beach Water Co., 205 N.Y.S. 420, 
209 App.Div. 902. 

Ohio.—^Big Cuyahoga Light, Heat & 
Power Cp. V. Turner, Vaughn & 
Taylor Co., 17 Ohio Cir.Ct., N.S., 
34. 

Tex.—Watt v. Studer, Civ.App., 22 S. 

I W.2d 709—^Ryan v. State, Civ.App., 
21 S.W.2d 697—Clements v. Fort 
Worth & D. S. P. Ry. Co., Civ.App., 
7 S.W.2d 895. 

Va.—Charles v. Big Sandy & C. R. 

Co., 129 S.E. 384, 142 Va. 512. 
Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 996, 
194 Wash. 7, quoting Corpus Juris. 
20 C.J. p 895 note 18. 

Market value 

(1) Bona fide effort to purchase in¬ 
volves willingness to pay the market 
value of the property wanted, and 
this means the amount for which 
the property would sell at the time. 
—In re Rogers, 220 N.W. 808, 243 
Mich. 517. 

(2) Where the property is sought 
for a public improvement, the pub¬ 
lic officers and agents who conduct 
negotiations may not deduct bene¬ 
fits in determining the amount of 
their offer.—^In re Rogers, supra. 
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must be an offer made honestly and in good faith, 
and a reasonable effort to induce the owner to ac¬ 
cept it.32 attempt which is merely iormal or 
colorable is insufficient.^^. attempt to procure 

an option is not an attempt to purchase within the 
statute.34 

■All that is required is that there shall be a bona 
fide attempt to agree with the owner,®® and that 
there shall be an honest disagreement between the 


parties as to the compensation which the one is 
willing to give and the other is willing to receive.®® 
A formal offer and refusal are not necessary ;®7 nor 
is it necessary thal^there should be a series of of¬ 
fers or prolonged negotiations in order to agree on 
compensation; an effort to agree is all that is re¬ 
quired.®® It is sufficient if the negotiations pro¬ 
ceed far enough to indicate that an agreement is 
impossible,®® and, where it is apparent that the par- 


32 . Mich.—^In re Rogers, 220 N.W. 
808, 811, 243 Mich. 517, quoting 
Corpus JtLris. 

Neb.—Shirley v. Harlan County, 223 
N.W. 284, 287, 117 Neb. 846, quot¬ 
ing Corpus Juris. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior. Court for 
Kitsap County, 76 P.2d 990, 996, 
194 Wash. 7, quoting Corpus Juris. 
20 C.J. p 895 note 18. 

33. Mich.—^In re Rogers, 220 N.W. 
808‘, 811, 243 Mich. 517, quoting. 
Corpus Juris. 

Ohio.—Big Cuyahoga Light, Heat & 
Power Co. v. Turner, Vaughn & 
Taylor Co., 17 Ohio Cir.Ct, N.S.. 

34. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 996, 
194 Wash. 7, quoting Corpus Juris. 
20 CJ. p 895 note 18. 

Other statements 

A perfunctory offer for the prop¬ 
erty, or one not genuine, or one 
made on conditions that are oppres¬ 
sive, is not sufficient.—City of Long 
Beach v. Long Beach Water Co., 205 
N.T.S. 420, 209 App.Div. 902—New 
Tort Tel. Co. v. Wood, 259 N.Y.S. 366, 
145 Misc. 481. 

Attempt or offer lusufflcieut 

(1) Offer bf three hundred dollars 
per acre for land worth two 
thousand live hundred to three thou¬ 
sand dollars per acre was not suffi¬ 
cient.—In re Rogers, 220 N.W. 808, 
243 Mich. 517. 

(2) An offer of a specified amount 
per acre without stating how many 
acres were desired, which was made 
before condemnation was authorized 
by the board of supervisors and be¬ 
fore maps were made and filed, was 
not sufficient under L.1924 c 638, as 
amended by L.1925 c 257 and L.1928 
c 244, providing for proceedings to 
condemn lands for park purposes by 
the park commission of Brie County. 
—^Erie County v. Lancaster Develop¬ 
ment Co., 250 N.Y.S. 108, 232 App.Div. 
331. 

(3) For other illustrations of in¬ 
sufficient attempt or offer see 20 C.J. 
p 895 note 18 [a]. 

34. Mich.—Michigan Cent. R. Co. v. 
Ferguson, 127 N.W, 320, 162 Mich. 
220 . 


35. U.S.—Wilson v. Union Electric 

Light & Power Co., C.C.A.M 0 ., 59 
F.2d .580. 

Idaho.—State ex rel. McKelvey v. 
Styner, 72 P.2d 699, 702, 58 Idaho 
233, citing Corpus Juris. 

N.Y.—City of Binghampton v. Buono, 
208 N.Y.S. 60, 124 Misc. 203. 

Tex.—W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85. quoting Corpus Juris. 

20 C.J. p 895 note 22. 

Amomit of offer 

That price which electric-company 
offered landowner for right of way 
omitted- consequential damages did 
not preclude board of public utility 
commissioners’ statutory 'jurisdiction, 
based on disagreement regarding 
price.—^Valemont Realty Corporation 
V. State Board of Public Utility 
Com’rs, 153 A. 90, 9 N.J.Misc. 70. 

Acqulsitlou of land for state highway 

In construing the provision of 
Highway L. § 149, now § 31, as to 
the purchase by the county board of 
supervisors for a state highway, it 
was held that what efforts are re¬ 
quired to purchase and what price 
should be paid are matters for de¬ 
termination of board of supervisors. 
—^In re Board of'Sup.’rs of Rockland 
County, 196 N.B. 752, 268 N.Y. 84, 
reversing In re Suffern-Mt. Ivy Coun¬ 
ty Highway No. 1448, 277 N.Y.S. 345, 
243,App.Dlv. 560. 

Variance between offer and petition 
as to title sought 

Pact that offer is for a purchase 
in fee simple, while the prayer in 
the petition for condemnation is for 
a title less than a fee simple, does 
not show that the offer was not bona 
fide, where under the applicable rule 
a fee simple cannot be acquired by 
condemnatlcm.—Camden Forge Co. v. 
Camden County Park Commission, 
186 A 519, 14 N.J.Misc. 626. 

Attempt held bona fide and sufficient 
Mich.—^Detroit International Bridge 
Co. v. American Seed Co., 228 N.W. 
791, 249 Mich. 289—Chicago, D. & 
C. Grand Trunk Junction R. Co. v. 
Jacobs, 196 N.W. 621, 225 Mich. 677. 
20 C.J. p 895 note 22 [a], [b], [e]. 
Want of good faith held not shown 
Miss.—^Dantzler v. Mississippi State 
Highway Commission, 199 So. 367. 
20 C.J. p 895 note 22 [a], [b], [c]. 
36. Tex.—^W. T. Waggoner Estate v. 
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Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

20 C.J. p 896 note 23. 

Proof held sufficient to show dis¬ 
agreement as to price 
N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 N. 
J.Law 336. 

37. N.Y.—Board of Hudson River 

Regulating Dist. v. Fonda, J. & 
G. R. Co., 217 N.T.S. 781, 127 

Misc. 866, affirmed 228 N.T.S. 686, 
223 App.Div. 358, modified on other 
grounds 164 N.E. 541, 249 N.Y. 
445, amendment of remittitur 
granted 166 N.E. 324, 250 N.Y. 559. 

Tex.—^W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

Verbal offer 

Verbal offer to water company for 
portion of its water system, subse¬ 
quently incorporated in borough res¬ 
olution, was sufficient to authorize 
condemnation proceedings on its re¬ 
fusal.—^New Jersey Water Service Co. 
V. Borough of Butler, 143 A. 759, 105 
N.J.Law 40, reversed on other 
grounds 148 A. 616, 105 N.J.Law 563. 

38. Ill.—St. Louis & C. R. Co. v. 
Postal Tel. Co., 51 N.E. 382, 173 
Ill. 508. 

Ohio.—Barger v. Chesapeake & O. N. 
Ry. Co., 21 Ohio N.P., N.S., 97, re¬ 
versed on other grounds 10 Ohio 
App. 443, 30 Ohio Cir.Ct., N.S., 65, 
64 Cinc.L.Bul. 199. 

Tex.—^W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

39. U.S.—^Wilson v. Union Electric 
Light & Power Co., C.C.A.M 0 ., 59 F. 
2d 580. 

N.Y.—Board of Hudson River Regu¬ 
lating Dist. V. Fonda. J. & G. R. 
Co., 217 N.Y.S. 781, 127 Misc. 866, 
affirmed 228 N.Y.S. 686, 223 App. 
Div. 358, modified on other grounds 
164 N.E. 541, 249 N.Y. 445, amend¬ 
ment of remittitur granted 166 N.B. 
324, 250 N.Y. 559. 

Tex.—sW. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

20 C.J. p 896 note 26. 

Option to sell to another given by 
owner 

Requirement of unsuccessful pre¬ 
liminary negotiations before appro¬ 
priation of land for park was fully 
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ties cannot agree on the amount to be paid, a for¬ 
mal effort to agree is not necessary.^o If it is ap¬ 
parent that an effort to agree would be unavailing 
and an offer useless, no offer need be made.^i 

The statute does not contemplate an impossibil¬ 
ity to purchase at any price, however large, but 
merely an unwillingness on the part of the owner 
to sell at all, or a willingness on his part to sell 
only at a price which in petitioner’s judgment is ex¬ 
cessive,^2 and the attempt to agree need not be 
pursued further than to develop the fact that an 
agreement is impossible at any price which the con¬ 
demnor is willing to pay, especially where the fair¬ 
ness and justness of the price offered is supported 
by the testimony of competent and disinterested wit- 
nesses>3 A demand by the owner for an extrava¬ 
gant price is equivalent to a refusal to come to an 
agreement.^^ So, where estimates of value enter¬ 
tained by petitioner and the owner differ so widely 
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as to render it almost certain that an offer to pur¬ 
chase would be rejected, no further effort to agree 
is necessary.45 

Where the o-v^er absolutely refuses to treat con¬ 
cerning the matter, and refuses to sell altogether, 
negotiation as to the amount of compensation is 
thereby cut off, and no further attempt to agree 
is necessary;^® and the same is true where the 
owner fails to reply to an offer within a reasonable 
time,47 or within the time limited by the offer.^^ 
If the owner declines to accept an offer, although 
at the time he says that he cannot give an answer 
until a later date, there is a failure to agree, and 
the party seeking the land is not bound to wait un¬ 
til that date before instituting condemnation pro- 
ceedings.'^s jhe owner’s refusal to pass on an offer 
on an untenable ground may constitute a rejection 
which excuses the condemnor from making a fur¬ 
ther attempt to agree.^O 


satisfied, where landowner grave op¬ 
tion to sell to another.—Plagrg v. 
Moses, 230 N.Y.S. 179, 132 Misc. 494, 
affirmed 233 N.Y.S. 753, 225 App.Div. 
8S7. 

40- Tex.—Port Worth Independent 
School Dist. V. Hodge, Civ.App., 96 
S.W.2d 1113. 

Z'acts excnsingf fonnal effort 
Condemnor was not required to 
make formal effort to agree on 
amount to be paid for lots before fil¬ 
ing condemnation suit where con¬ 
demnor's authorized agent asked lot 
owner several times what price he 
placed, on lots, and lot owner never 
gave price and declined to sign con¬ 
tract of sale stipulating price, since 
such conduct showed that parties 
could not have agreed upon amount 
to be paid.—Port Worth Independent 
School Dist. V, Hodge, Tex.Civ.App., 
96 S.W.2d 1113. 

41. Ill.—Indian Creek Drainage Dist. 
No. 2 V. Chicago, B. & Q. R. Co., 
129 N.E. 105, 295 Ill. 339. 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 166 So. 471, 
473, 184 La. 473, quoting Corpus 
Juris. 

Tex.—Houston North Shore Ry. Co. 
v. Tyrrell, 98 S.W.2d 786, 795, 128 
Tex. 248, 108 A.L.R. 1508, citing 
Corpus Juris—^W. T. Waggoner Es¬ 
tate V. Townsend, Civ.App., 24 S.W. 
2d 83, 85, quoting Corpus Juris— 
Texas & N. O. R. Co. v. City of 
Beaumont, Civ.App., 285 S.W. 944, 
948, quoting Corpus Juris. 

20 C.J, p 896 note 27. 

Acquisition of land for highway 
Under Highway L. § 31 authorizing 
board of supervisors of county to ac¬ 
quire land by purchase for state 
highway but prescribing no particu¬ 
lar procedure, th^ board may by 
formal or informal means make of- i 

29 C.J.S.—74 


fers, or it may conclude not to make 
offers if the facts and circumstances 
satisfy it that such attempt to ac¬ 
quire by purchase would be futile.— 
Orange County v. Stillman, 297 N. 
Y.S. 253, 251 App.Div. 867. 

42. Miss.—^Dantzler v. Mississippi 
State Highway Department, 199 So. 

I 367. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

N.Y.—Matter of City of Syracuse, 243 
N.Y.S. 160, 137 Misc. 632. 

Tex.—^W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

20 C.J. p 896 note 28. 
luahility to acquire title 
Where the condition precedent is 
inability to acquire title, such in¬ 
ability exists if the owner refuses to 
sell except at a price which the con¬ 
demnor deems excessive.—^Western 
Carolina Power Co. v. Moses, 133 S. 
E. 5, 191 N.C. 744. 

43. Miss.—^Dantzler v. Mississippi 
State Highway Commission, 199 So. 
367. 

44. N.Y.—In re Middletown, 82 N.Y. 
196. 

Tex.—^W, T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83, 
85, quoting Corpus Juris. 

45. N.Y.—^In re Metropolitan El. R. 
Co„ 2 N.Y.S. 278—Matter of‘ 
Suburban Rapid Transit Co., 16 
Abb.N.Cas. 152, affirmed 38 Hun 
553. 

46. Ill.—St. Louis & C. R Co. v. 
Postal Tel. Co., 51 N.E. 382, 173 Ill. 
508. 

N.Y.—^Waverly v. Waverly Water Co., 
Ill N.Y.S. 541, 127 App.Div. 440, 
affirmed 87 N.E. 1129, 194 N.Y. 
545. 

20 C.J. p 896 note 31. 
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47. Miss.—^Louisville, N. O. & T. 

R. Co. V. Postal Tel. Cable Co., 10 

So. 74, 68 Miss. 806. - 

No reply made 

A^ letter sent by a public service 
corporation, addressed to a land- 
owner, inclosing a copy of an or¬ 
der of the public utilities commission 
and a description of the property, 
and offering the landowner a certain 
amount per acre, to which no reply 
was made, was a sufficient effort on 
the part of the corporation to agree 
with the landowner as to the com¬ 
pensation, before filing petition to 
ascertain compensation to be paid.— 
Public Service Co. of Northern Illi¬ 
nois V. Recktenwald, 126 N.E. 271, 
290 Ill. 314, 8 A.L.R. 466. 

48L N.Y.—In re New York, 18 N.Y. 

S. 536, affirmed 31 N.E. 1043, 135 

N.Y. 253, 31 Am.S.R. 825. 

20 C.J. p 896 note 33. 

49. Ill.—^Mercer County v. Wolff, 86 

N.E. 708, 237 Ill. 74. 

50. Noucompliauce with statutory 
provision for survey and ap¬ 
praisement 

A toll bridge owner’s refusal to 
pass on state’s offer to purchase 
bridge on ground that offer was not 
bona fide because made prior to de¬ 
tailed survey, and appraisement re¬ 
quired by statute was equivalent to 
rejection of offer, and state was not 
required to carrir on further nego¬ 
tiations with owner before insti¬ 
tuting condemnation proceedings, 
where owner was not in a position 
to raise question of survey and ap¬ 
praisement inasmuch as statute re¬ 
lating thereto was not passed for 
benefit of owner.—State ex rel. 
Bremerton Bridge Co. v. Superior 
Court for Kitsap County, 77 P.2d 800, 
194 Wash. 196. 



§ 224 


EMINENT DOMAIN 


29 C.J.S. 


If the offer is an honest one, it is of no conse¬ 
quence that petitioner has no expectation that it 
will be accepted,51 or, in the absence of constitu¬ 
tional or statutory requirement, that the agent ne¬ 
gotiating in behalf of petitioner does not have the 
money actually in hand.®^ Under some statutes, 
however, the state agency which seeks the agree¬ 
ment must have on hand at the time of the negoti¬ 
ations funds which are measurably or reasonably 
adequate to pay the purchase price.53 The cause 
of the failure to agree is ordinarily immaterial, pro¬ 
vided petitioner acts in good faith; the mere ab¬ 
sence of consent is sufficient. 5^ So, where petition¬ 
er offers to compensate the owner partly in money 
and partly in water privileges and the offer is de¬ 
clined, condemnation proceedings may be institut¬ 
ed, whether the refusal is based on the inadequacy 
of the compensation in money or on the fact that 
part of the compensation is to consist of water priv¬ 
ileges.® 5 

While the view has been taken that there may be 
a sufficient effort to agree where the condemnor’s 
offer is rejected, notwithstanding the condemnor’s 
agent who conducts the negotiations is under a mis¬ 
apprehension as to the exact location of the land 
which is sought,®® according to some cases, in or¬ 
der to satisfy a requirement as to a prior attempt 


to agree or to purchase, there must be a definite un¬ 
derstanding of the proposition by the parties,®*^ and 
the subject matter of the negotiations must be clear 
to both parties, since a meeting of the minds is es¬ 
sential to the existence of a valid contract.®® So 
generally the attempt to purchase must relate to the 
property which is the subject matter of the subse¬ 
quent attempt to acquire by condemnation,®® and 
it is not permissible to maintain a proceeding to 
condemn property other than, or different from, that 
which it was attempted to purchase.®® The pro¬ 
posal or offer should be for a definite amount of 
land for a definite sum of money.®^ It is not nec¬ 
essary, however, to include in the offer or attempt 
to agree as to items for which the landowner is not 
entitled to compensation.®® 

According to some cases, the attempt must be 
made to agree as to the price for the purpose for 
which it is sought to condemn the land, and for no 
other purpose,®® but there is authority to the effect 
that the attempt to agree or the offer need not re¬ 
late to the value of the property for the specific pur¬ 
pose for which condemnation is sought.®^ 

Parties to’ negoiiations. Where the statute pro¬ 
vides that there must be an attempt to agree with 
the owner, the word “owner” is not restricted to 
the holder of the fee.®® However, a failure to 


51. Mich.—^Fort St. XJnion Depot Co. 
V. Jones, 47 N.W. 349. 83 Mich. 416, 

52. Pa.—Dz parte U. S., 24 Pittsb. 
Lesr.J. 105. 

53. Appropriation for park purposes 
(1) The rule stated in the text 

has been announced in construinir the 
Lons Island Park Act, L.1924 c. 112, 
but the mere fact that the funds 
available are inadequate fully to pay 
a subsequent Judgment of the court 
of claims for the land taken does 
not of itself Invalidate the appropria¬ 
tion.—^Pauchogue Land Corporation 
V. Long Island State Park Commis¬ 
sion, 152 N.E. 451, 243 N.Y. 15, modi¬ 
fying 213 N.T.S. 601, 215 App-.Div. 
816, and reargument denied 154 N.E!. 
597, 243 N.T. 15—Plagg v. Moses, 230 
K.Y.S. 179, 132 Misc. 494, affirmed 
233 N.Y.S. 753, 225 App.Div. 887. 

.54. Pa.—Seaman v. Washington, 33 
A. 759, 172 Pa. 467. 

.*55. Va,—^Herron v. Carson, 26 Va. 

62. 

.36. Mistaken belief that certain 
property not included 
Even though the agent of a rail¬ 
road in negotiating with the owner 
misunderstood the exact location of 
-the land sought to be acquired in 
that he did not understand that the 
description included a certain por¬ 
tion thereof, yet where the compa- 
*ny’s offer was rejected, there was a 
: sufficient effort to agree, especially 


as it was apparent that the offer 
would have been rejected in any 
event.—^New York Cent. & H. R. R. 
Co. V. City of Yonkers, 103 N.Y.S. 
252. 

57. Ohio.—Steubenville & T. Ry. Co. 
V. Cleveland & P. Ry. Co., 2 Ohio 
N.P., N.S., 46. 

58. Ind.—^Indiana Service Corpora¬ 
tion V. Town of Flora, Ind., 31 N.E. 
2d 1015. 

59. Ind,—^Indiana Service Corpora¬ 
tion V. Town of Flora, supra* 

60. Ind.—^Indiana Service Corpora¬ 
tion V. Town of -Flora, supra. 

N.J.—Central R. Co. v. Hudson Ter¬ 
minal Ry, Co., 46 N.J.Law 289. 
Acquisition of public utility proper¬ 
ty 

In view of Burns StAnnot. § 3- 
1701, a town, negotiating unsuccess¬ 
fully for purchase of electric utility 
property located in and near such 
town, had no right to condemn such 
property with exception of power 
step down substation constituting 
integral part of power system under 
§ 54-612.—^Indiana Service Corpora¬ 
tion V. Town of Flora, Ind., 31 N.E. 
2d 1015. 

61. Ohio.—Steubenville & T. Ry. Co. 
V. Cleveland & P. Ry. Co., 2 Ohio 
N.P., N.S., 45. 

Offer of deflnite sum excused 

Where landowner demands railroad 
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shall purchase entire tract, offering 
definite sum before instituting con¬ 
demnation proceedings for right of 
way is unnecessary.—Vollick v. Le¬ 
high Valley R. Co. of New Jersey, 
140 A. 673, 104 N.J.Law 283. 

62. Improvements 

Landowners' objection to appropri¬ 
ation of land for failure of bona fide 
intent to agree on purchase price to 
be paid for land with improvements 
placed thereon by condemnor was 
not tenable, in view of facts showing 
inability to agree as to price ex¬ 
clusive of improvements, and that 
landowners were not entitled to com¬ 
pensation for such Improvements.— 
State V. Mohler, 237 P. 690, 115 Or. 
562, petition denied 239 P. 193, 115 Or. 
562. 

63. Conn.—New York, N. H. & H 
R. Co. V. Long, 37 A. 1070, 69 Conn 
424. 

Mich.—^Fort St. Union Depot Co. v 
Jones, 47 N.W. 349, 83 Mich. 415 

64. Or.—State v. Mohler, 237 P. 690 
115 Or. '562, petition denied 239 F 
193, 115 Or. 562. 

65. N.Y.—i-In re Boston Hoosac 1 
& W. R. Co., 79 N.Y. 69—Matter o 
University Ave., 144 N.Y.S. 108( 
82 Mlsc. 598. 

20 C.J. p 897 note 39. 

Trustee for xnortgage bondholders 
In view of the definition of “owr 
er" in Condemnation L. § 2, truste 
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agree with the owner is sufficient, although there 
is no attempt to agree with one who holds a ven¬ 
dor's lien on the property,or who holds a contract 
for the purchase of the property;®*^ and it is not 
necessary to seek the consent of a mortgagee, if the 
mortgagor refuses his consent.®® So, where ina¬ 
bility to agree with the “owner or owners” is the 
requirement and an agreement with the owner can¬ 
not be negotiated, condemnor need not attempt to 
agree with the wife of the owner, who merely has 
an inchoate interest as such wife,®® or with a ten¬ 
ant of the owner, who has merely a possessory right 
for a short term.^® So, where a railroad company 
requires a strip of land for purposes connected with 
the railroad, which is leased by the owner to a com¬ 
peting railroad, and it cannot agree with the owner, 
it would be useless and it is unnecessary for the 
condemning company to attempt to agree with the 
lessee.*^^ 

Negotiations of petitioner with one not author¬ 
ized to act for the owner are not sufficient,72 and, 
where a statute confers on the board of street and 
water commissioners exclusive control of the lands 
in the city used for public purposes, an unsuccess¬ 
ful effort to agree with the mayor of the city as to 
the purchase of the right to lay water mains in 
such lands is not a sufficient effort to agree with 
the owner.72 

Negotiations with the owner by counsel for the 
board of freeholders of a county may, however, con¬ 
stitute a sufficient compliance with a requirement 


of prior negotiations for purchase where the board 
has duly authorized counsel so to negotiate.74 

Where property has been devised by will, an at¬ 
tempt to agree with the executor personally, and 
not in his representative capacity, is insufficient.7^^ 
It has been held that tender of a certain amount to* 
a guardian, instead of to the ward, for property 
owned by the latter is immaterial where the tender 
is refused and, after an award, a substantially 
greater sum is paid to the guardian, since the ward 
has not been prejudiced.7® 

No attempt need be made to agree with a person 
acquiring an interest in the property after the filing 
of the petition ;77 but, where a map of the property 
sought to be taken by a city for a street is not filed 
as required by the city charter until after the lapse 
of a long time from the passage of an ordinance au¬ 
thorizing the strfeet improvement, and in the mean¬ 
time a corporation purchases the land without 
knowledge that the city desires it for public use, the 
city cannot take further steps to condemn the land 
without first attempting to purchase it from the cor- 

poration.78 

While the rule has been announced that, if there 
are several owners, inability to agree with the own¬ 
ers must be shown,79 according to some cases, if 
one of several owners in common fails to agree to* 
sell, it is unnecessary to negotiate with another 
owner.®® The faqt that the owner of one parcel of 
land sought to be condemned is willing to agree on 
compensation does not defeat the right to condemn 


for mortgage bondholders of railroad 
was “owner” of railroad property.— 
Board of Hudson River Regulating 
Dist. V. Fonda, J. & G. R. Co., 164 
N.E. 541, 249 N.T. 445, modifying 228 
N.Y.S. 686, 223 App.Div. 358, affirming 
217 N.Y.S. 781. 127 Misc. 866, and 
amendment of remittitur granted 166 
N.E. 324, 250 N.Y. 559. 

66. Ill.—^Thomas v. St. Louis. B. 
& S. R. Go., 46 N.E. 8, 164 Ill. 634. 

67. Ill.—South Park Com'rs v. Liv¬ 
ingston, 176 N.E. 646. 344 Ill. 368. 

68- N.jr. —Coles v. Midland Tel. & 
Tel. Co., 61 A. 448, 67 N.J.Law 490, 
affirmed 53 A. 1125, 68 N.J.Law 
413. 

N.Y.—Board of Hudson River Reg¬ 
ulating Dist. V. Fonda, J. & G. R. 
Co., 164 N.E. 541, 249 N.Y. 446, 
modifying 228 N.Y.S. 686, 223 App. 
Div. 358, affirming 2^7 N.Y.S. 781, 
127 Misc. 866, and amendment of 
remittur granted 166 N.E. 324, 250 
N.Y. 659. 

Agreement with mortgagee Ineffective 

Agreement by board of river reg¬ 
ulating district for purchase of rail¬ 
road right of way, under Conserva¬ 


tion Law, made only with mortgagee 
of railroad's property would be in¬ 
effective.—Board of Hudson River 
Regulating Dist. v. Fonda, J. & G. R. 
Co.. 217 N.Y.S. 781, 127 Misc. 866, 
affirmed 228 N.Y.S. 686, 223 App.Div. 
358, modified on other grounds 164 N. 
E. 641, 249 N.Y. 445, amendment of 
remittitur granted 166 N.E. 324, 250 
N.Y. 669. 

69- Ind.—^Lowe v. Indiana Hydro¬ 
electric Power Co., 161 N.E. 220, 
197 Ind. 430. 

70- Ind,—^Lowe v. Indiana Hydro¬ 
electric Power Co., supra. 

71. N.Y.—In re Rochester, H. & L. 
R. Co., 17 N.E. 678, 110 N.Y. 119, 
affirming 45 Hun 126, 19 Abb.N.Cas. 
421, 27 N.Y.Wkly.Dig. 59. 

72- Ill.—City of Chicago v. Jewish 
Consumptives' Relief Soc. of Chi¬ 
cago, 164 N.E. 117, 323 Ill. 389. 

73. N.J.—Jersey City v, Bayonne, 76 
A. 1010, 80 N.J.Law 131. 

74. N.J.—Darling v. Board of Chos¬ 
en Freeholders of Hudson County, 
Sup., 107 A. 864. 


75. Ga—Atlanta v. Austell. 91 S.E. 
478, 140 Ga. 456. 

20 C.J. p 897 note 48. 

76. N.C.—Long v. Town of Rocking¬ 
ham, 121 S.E. 461, 187 N.C. 199. 

77. Mich.—^Holland Bd. of Education 
V. Van der Veen, 135 N.W. 241, 169 
Mich. 470. 

78. N.Y.—^Matter of University Ave., 
144 N.Y.S. 1086, 82 Misc. 698. 

79. Ohio.—Chesapeake &, O. N. Ry. 
Co. V. Barger, 10 Ohio App. 443, 30 
Ohio Cir.Ct., N.S., 65, 64 Cinc.L.Bul. 
199, reversing 21 Ohio N.P,, N.S.. 
97—Cincinnati Interterminal R. Co. 
V. Murray, 1 Ohio N.P., N.S., 301. 

80. Ill.—Public Service Co. of North¬ 
ern Illinois V. Reoktenwald. 125 N. 
E. 271, 290 Ill. 314, 8 A.L.R. 466. 

Neb.—^Rogers v. Cosgrave, 163. N.W. 
569, 98 Neb. 608. 

Inability to acgnlre title of some 
owners 

Where the condition precedent is 
inability to acquire title, inability to 
acquire title of .*»ome owners makes 
it unnecessary to negotiate with the 
others.—^Western Carolina Power Co. 
V. Moses, 133 S.B. 6, 191 N.C. 744. 
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LS against the owner of another parcel of land who 
refuses to agree.^^ 

In New York, a city seeking to condemn a per¬ 
petual underground easement through land on which 
a dock company has erected a spur track need not 
first attempt to agree with an adjacent railroad in¬ 
terested in the shore line in reference to compen¬ 
sation for its loss;S2 ^nd under the Greater New 
York Charter, where wharf property is owned by 
the city and another, either as joint tenants or as 
tenants in common, no attempt need be made to 
agree with such other when the city seeks to ac¬ 
quire rights of wharfage.88 

Where the owner is a foreign corporation, an 
offer made to its agent at its principal office in the 
state is sufficient.^^ 

Time of disagreement. It has been held that it 
is” not necessary that the judge appointing the com¬ 
missioners should be satisfied that the parties were 
unable to agree prior to the notice of the applica¬ 
tion, but that it is sufficient if he is satisfied of that 
fact at the time of the appointment. 

c. Objections and Waiver 

Objection based on the failure of the record to show 
that the parties cannot agree may be raised by either 
party. In some, but apparently not in all, Jurisdictions 
the right of the owner to waive the statutory requirement 
Is recognized. 

The view has been taken that'the objection that 
it does not appear of record that the parties cannot 


agree may be raised by either party but where 
condemnation proceedings were regular, as to the 
sole owner at the time the petition was filed, neither 
defendant nor a third person subsequently acquiring 
an interest in the land, and brought in as defendant, 
could complain that there had been no attempt to 
agree with such third person.®*^ Under some stat¬ 
utes, where a highway is laid out wholly over the 
Ia.nd of one who owns land abutting on one side, 
the abutting owners on the other side are in no po¬ 
sition to object that no attempt was made to agree 
prior to the abandonment of such highway.^^ 

Statutory provisions of the type here considered 
are usually regarded as mandatory and jurisdiction¬ 
al, as explained above in subdivision a, and it has 
been stated broadly that objection based on the fail¬ 
ure of the record to show that the parties cannot 
agree may be raised at any time;^® but it has been 
held that, if the petition alleges such inability, and 
the owner takes no issue on the averment, the ob¬ 
jection cannot be raised at a later stage of the pro¬ 
ceeding.^® 

While some cases, regarding an effort to acquire 
the property by purchase as a jurisdictional fact in 
the sense of a condition precedent, have expressed 
the view that the jurisdictional condition may not 
rest on technical waiver or estoppel,®^ and that the 
condition is not necessarily waived by a failure to 
answer, demur, or otherwise object,®^ the right of 
the owner to waive the statutory requirement has 
been recognized.^S 


SI. Ill.—^Mercer County v. Wolff, 86 
N.E. 708, 237 Ill. 74. 

SS- N.T.—Matter of Strauss, 152 N. 
T.S. 1038, 167 App.Div. 162. 

53. N.T.—Matter of New York, 83 N. 
Y.S. 951, 41 Misc. 134. 

54. W.Ya.—^West Virginia Transp. 
Co. V. Volcanic Oil & Coal Co., 6 
W.Va. 382. 

20 O.J. p 897 note 54. 

85. N.J.—Coster v. New Jersey R. 
& Transportation Co., 23 N.J.Law 
227. 

86. Mo.—^Kansas City, St. J. & C. B. 
R. Co. V. Campbell, Nelson & Co., 
62 Mo. 585. 

20 C.J. p 898 note 57. 

87. Mich.—Holland Bd. of Education 
V. Van der Veen, 135 N.W. 241, 169 
Mich. 470. 

SSL R.I.—^Dubois V. Sherry, 37 A. 
344, 20 R.I. 43. 

89. Mo.—^Kansas City, St. J. & C. 
B. R. Co. V. Campbell, Nelson & 
Co., 62 Mo. 685. 

SO. Mo.—Chicago, M. & St. P. R. Co. 

V. Randolph Town-Site Co., 16 S. 

W. 437, 103 Mo. 451. 


91. Mich,—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

92. Mich.—Allen v. Rogers, 224 N. 
W. 632, 246 Mich. 501'. 

93. Ill.—Fayette County v. Whit- 
ford, 6 N.E.2d 157, 365 Ill. 229. 

N.J.—State V. Trenton, 20 A. 738, 53 
N.J.Law 178. 

20 C.J. p 898 notes 62, 63. 

Acts ooxLstitatlag waiver or loss of 
light to object 

(1) Where landowner appears 
and consents to the selection of a 
jury and contests the case on the 
merits, he waives the question as 
to failure to agree as to value of 
the property.—West Skokie Drain. 
Dist. V. Dawson, 90 N.E. 377, 243 
Ill. 175, 17 Ann.Cas. 7.76. 

(2) Where landowners in highway 
condemnation proceeding filed cross 
petition for damages to land not 
taken, there was a waiver of ques¬ 
tion whether there had been fail¬ 
ure to agree on compensation prior 
to filing of condemnation petition.— 
Fayette County v. Whitford, 6 N.E. 
2d 157, 365 IlL 229. 
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(3) Where landowner goes to trial 
in condemnation proceedings without 
challenging allegation of endeavor 
and inability to agree on compensa¬ 
tion to be paid, question cannot be 
raised after verdict.—City of Chica¬ 
go V. Jewish Consumptives’ Relief 
Soc. of Chicago, 154 N.E. 117, 323 
Ill. 389. 

(4) This rule applies where there 
is a contest on the merits.—Chica¬ 
go, N. S. & M. R. Co. v. Chicago Ti¬ 
tle & Trust Co., 160 N.E. 226, 328 Ill. 
610—^Alton & S. R. R. v. Vandalia 
R. Co., Ill N.B. 531, 271 Ill. 558. 

(5) So it has been said that the 
provision as to inability to purchase 
is for the benefit of the owner and 
that, if he sees fit to appear and ex¬ 
pressly consents to the prosecution 
of the condemnation proceedings 
without compliance with such pro¬ 
vision, no reason is perceived why 
he may not do so.—Pennefeather v. 
City of Kenosha, 247 N.W. 440, 210 
Wis. 695. 

Objector must act promptly, and 
not wait until the completion of 
the proceedings.—^Endress v. Plain- 
field, 95 A. 754, 88 N.J.Law 72. 
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§ 225 . Consent of Municipality, Public Board 
or Officer, or Abutting Owners 

Under some statutes it is a prerequisite to the ac¬ 
quisition of property by condemnation or appropriation 
that there shouid be obtained from the authorities of the 
municipality within whose limits the land lies, or from a 
designated public board* or officer, consent to the taking, 
or a franchise, or approval of the proposed work or im¬ 
provement; but, in the absence of constitutional or statu¬ 
tory requirement, obtaining such consent, franchise, or 
approval is not a condition precedent. 

Statutes sometimes require, as a condition pre¬ 
cedent to the acquisition of property by proceedings 
to condemn or appropriate, that consent to the tak¬ 
ing, or approval of the proposed improvement or 
work, shall first be obtained from the municipality 
within whose limits the land lies or from a desig¬ 
nated public board or officer,^^ and, if the proposed 
work or improvement will interfere with, or con¬ 
stitute an obstruction of, navigable waters, the con¬ 
sent of federal authorities or officers,95 or of the 
federal and state governments.^® So petitioner is 
sometimes required as a condition precedent to ob¬ 
tain a municipal franchise,^^ ^nd the consent of 
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abutting owners is sometimes required where it is 
sought to locate a railroad in a street.^® 

The crossing of streets and alleys incidental to 
the construction of a railroad does not constitute 
the occupancy of the streets and alleys for the pur¬ 
pose of operating a railroad thereon within a stat¬ 
ute requiring a franchise in such case.®^ Even 
though the owner of property dedicates it for a 
public street, yet, where there has been no accept¬ 
ance of the dedication, the street is not a highway 
within the meaning of a statute requiring the con¬ 
sent of the municipality and the abutting owners 
before a railroad can lay down its tracks on the 
property,1 and it is not an objection to the institu¬ 
tion of the proceedings that the consent of the lo¬ 
cal authorities and of the abutting property owners 
to the laying of railroad tracks has not been ob¬ 
tained, when it does not appear that the construc¬ 
tion of any railroad tracks is contemplated.^ 

In the absence of constitutional or statutory re¬ 
quirement, it is not necessary to obtain, as a con¬ 
dition precedent, the consent of the municipality or 
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•94. Mass.—Dorr v. Sharon, 84 N.E. 

446, 19$ Mass. 240. 

20 C.J. p 898 note 65. 

Acquisition by one municipality of 
property in another municipality 

The right of a municipality to 
maintain a proceeding to acquire by 
condemnation either a tract of land 
located in another municipality, on 
v^hich a completed sewerage disposal 
plant stood, or such land and such 
plant, was denied where the mu¬ 
nicipality which sought to condemn 
had not obtained either the consent 
of the governing body and of the 
board of health of such other mu¬ 
nicipality or a reversal by the state 
department of health of the refusal 
of such consent, since, if the case 
was within the provisions of Home 
Rule Act P.L..1917 p 391 art 21 § 1, 
such consent or such reversal was 
a condition precedent, and, if it did 
not fall within the proviso of the 
statute as to consent or reversal, it 
did not come within the purview of 
the statute and there was no power 
to condemn.—North Jersey Utiliza¬ 
tion & Sewerage Disposal Plant v. 
Van Buskirk, 115 A. 215, 96 N.J.Law 
546. 

Street railway 

The necessity for obtaining the 
consent of the municipal corporation 
for the use of streets before an in- 
terurban street railway company 
could exercise the right of con¬ 
demnation in connection with the 
location of its tracks in the street 
has been asserted.—State v. Mil¬ 
waukee Light, Heat & Traction Co., 
180 N.W. 938, 173 Wis. 226—City 
-of Manitowac v. Manitowac & North¬ 


ern Traction Co., 129 N.W. 925, 145 
WIs. 13. 

Consent of governor 

(1) Provision of L.1908 c 130 § 
44 that lands shall not be acquired 
by forest purchasing board except 
with the consent of the governor 
was mandatory.—People v. Fisher, 
178 N.Y.S. 184, 189 App.Div. 148, re¬ 
versing 164 N.Y.S. 125, 98 Misc. 131, 
and affirmed 135 N.B. 961, 233 N.Y. 
663. 

(2) Such provision as to consent 
was not satisfied by an Informal oral 
consent which could be proved only 
by parol evidence, and governor’s 
statements, to members of forest 
purchasing board during informal 
conversations, that certain land 
should be acquired at once was not 
sufficient where no record was made 
of the conversations, and no entry 
was made in any book or record 
showing governor’s consent.—People 
V. Fisher, supra. 

(3) All Jurisdictional steps re¬ 
quired, including obtaining the con¬ 
sent of the governor, must have been 
taken before the filing in the office 
of the secretary of state of the cer¬ 
tified description of the land in the 
office of the secretary and before 
the service of notice on landowners, 
under § 47 of such statute.—^Peo¬ 
ple V. Fisher, supra. 

Planning commission, or similar body 

Where city has planning commis¬ 
sion provided for by Gen.St.l935 12- 
701 et seq. and has been zoned In 
harmony with plans submitted by 
planning commission, recommenda¬ 
tion of planning commission or of 
special committee or commission, 
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should be obtained before govern¬ 
ing body of city proceeds to estab¬ 
lish new public grounds.—Barker v. 
Kansas City, 70 P.2d 6, 146 Kan. 347. 
Application, to court for permission 
to cross highway 

It has been held that, before a 
railroad company could maintain a 
proceeding to appropriate the right 
to use or occupy certain streets and 
crossings, involving crossing at 
grade, it was necessary for such 
company to comply with a statute 
requiring application to a certain 
court to obtain permission to cross 
highways at grade.—Youngstown & 
O. R. Ry. V. Bast Liverpool, 10 Ohio 
N.P., N.S., 157. 

95. Minn.—Minnesota Canal, etc., 
Co. V. Pratt, 112 N.W. 395, 101 
Minn. 197, 11 L.R.A.,N.S.. 105. 

96. Ill.—^Department of Public 
Works and Buildings v. Engel, 146 
N.E. 521, 315 Ill. 577. 

97. Minn.—Minneapolis, etc., R. Co. 
V. Manitou Forest Syndicate, 112 
N.W. 13, 101 Minn. 132. 

20 C.J. p 899 note 66. 

98. N.Y.—Farmers’ L. & T. Co. v. 
New York El. R. Co., 135 N.Y.S. 
464, 150 App.Div. 565. 

Pa.—Lehman v. Chambersburg, etc., 
R. Co., 73 A. 440, 224 Pa. 276. 

20 C.J. p 900 note 71. 

99. Minn.—Minneapolis, etc., R. Co. 
V. Manitou Forest Syndicate, 112 
N.W. 13, 101 Minn. IZL 

1. N.J.—^Pease v. Paterson, etc.. 
Tract. Co., 54 A. 524, 69 N.J.Law 
165. 

2. N.Y.—Matter of New York, 93 N. 
Y.S. 665, 104 App.Div. 445. 
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of a public board or officer^ or a municipal fran¬ 
chise.^ The objection that no franchise or permis¬ 
sion has been obtained by petitioner cannot be raised 
by the owners of the property sought to be con¬ 
demned, unless the statute requires such franchise 
or permission to be obtained in advance of the tak- 


ing.5 

Approval or consent of state regulatory body. 
Under some statutes the consent of a state regula¬ 
tory body is a prerequisite to the acquisition of 
property by condemnation or appropriation by mu¬ 
nicipalities,® or to the acquisition of property by con- 


3. Cal.—^Vallejo, etc., R. Co. v. Reed 
Orchard Co., 147 P. 238, 169 Cal. 
545. 

Ill.—Chicago, B. & Q. R. Co. v. Ab- 
ens, 137 N.E. 443, 306 Ill. 69. 
Wash.—City of Tacoma v. State, 209 
P. 700, 121 Wash. 448. 

20 C.J. p 899 notes 67, 69. 

Coxuieiit of municipal anthozities 
<1> Since the right of a railroad 
to exercise the right of eminent do¬ 
main in a city is derived * wholly 
from the state, and not from the 
city, obtaining the consent of the 
city council to laying a railroad 
track in any street is not a condition 
precedent to proceedings by the rail¬ 
road company to condemn, such con¬ 
sent may be obtained after con¬ 
demnation as well as before.—Chica¬ 
go, B. & Q. R. Co. V. Abens, 137 N. 
E. 443, 306 Ill. 69—20 C.J. p 617 note 
18 . 

(2) CdhSdht 6f zhUnicipal authori¬ 
ties to laying tracks in street is not 
a condition precedent to the prepara-1 
tory step of condemning a right of 
way on which to lay an extension 
of a railroad track, and lack of such 
consent did not prevent railroad com¬ 
pany from exercising right of emi¬ 
nent domain to condemn a munici¬ 
pal alley as right of way for the ex¬ 
tension of a track.—Tift v. Atlantic 
Coast Line R. Co., 131 S.R 46, 161 
Ga. 432. 

(3) Obtaining consent of munici¬ 
pal authorities to cross street was 
not prerequisite to institution of 
condemnation proceedings to acquire 
railroad right of way.—^Vollick v. 
Lehigh Valley R. Co. of New Jer¬ 
sey, 140 A. 673, 104 N.J.Law 283. 

(4) Statute requiring county com¬ 
missioners to obtain municipal con¬ 
sent before entering on street for 
constructing bridge approaches was 
not applicable to street not in ex¬ 
istence when plans for bridge were 
approved, and therefore, lack of such 
consent did not prevent county com¬ 
missioners from .condemning land 
for the purpose of bridge approaches 
where a street established after such 
approval was involved.—^Valmont De¬ 
velopment Co. V. Wall, 155 A. 918, 
304 Pa. 376. 

(5) For other illustrations see 20 
CJ. p 899 note 69. 

Approval by grand Jury 
Appropriation of land by county 
for air landing fields under 16 St. 

S 3592, 3593, does not require ap¬ 
proval by two successive grand ju¬ 


ries.—^Lutz V. Allegheny County, 153 
A 903, 302 Pa. 488. 

Allotted Indian lands 
It has been held that the ‘state of 
Minnesota could maintain a suit to 
condemn a right of way for a high¬ 
way across allotted Indian lands in 
an Indian reservation, held in trust 
by the United States, without hav¬ 
ing first secured from the secretary 
of the interior, under Act of March 
3, 1901, 31 U.S.St. at L. p 1084 § 4, 26 

U. S.C.A. $ 311, permission to open 
and establish the highway.—^U. S. 

V. State of Minnesota, C.C.A.Mlnn., 
113 F.2d 770, overruling U. S. v: 
State of Minnesota, C.C.A.Minn., 95 
F.2d 468, certiorari granted State of 
Minnesota, by Attorney General v. 

U. S., 59 S.Ct. 66, 305 U.S. 580, 83 L. 
Ed. 365, affirmed State of Minnesota 

V. U. S., 69 S.Ct. 292, 306 U.S. 382, 
83 L.Ed. 235. 

Appropriation and diversion of wa-j 
texa 

In a proceeding by a municipal cor¬ 
poration to acquire land owned by the 
state and to divert water of a stream 
from land so owned, it was held that 
it was not necessary first to obtain 
a permit from the state supervisor 
of hydraulics to the appropriation 
and diversion of the water, since 
Water Code, L.1917 c 117, which 
governed the question, did not pro¬ 
vide that such a permit must be ob¬ 
tained before condemnation proceed¬ 
ings could be maintained.—City of 
Tacoma v. State, 209 P. 700, 121 
Wash. 448. 

Consent to use of name of county 
Road commissioners were author¬ 
ized to use county's name in con¬ 
demning land for road purposes, un¬ 
der Private Acts 1921 c 768, as 
amended by Private Acts 1925 c 668, 
and to bind county without first 
obtaining authority from quarterly 
court.—^Union County v. Toliver, 22 
S.W.2d 236, 159 Tenn. 699. 

4- Ind.—^Reuter v. Milan Water Co., 
198 N.E. 442, 209 Ind. 240. 

20 C.J. p<899 notes 67, 69, p 898 note 
65 [i]. 

Water company 

Corporation organized, under Bums 
St.Annot.l926 9 4897, to supply com¬ 
munities with water need not ob¬ 
tain franchise from city as condi¬ 
tion to condemning land for water 
supply.—Reuter v. Milan Water Co., 
198 N.E. 442, 209 Ind. 240. 

5. Colo.—^Union Pac. R. Co. v. Colo¬ 
rado Postal Tel. Cable Co., 69 P. 
664, 30 Colo. 133, 97 Am.S.R. 106. 
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Mo.—State v. Williams, 127 S.W. 

52, 227 Mo. 32. 

Tenn.—Memphis, etc., R. Co. v. Un¬ 
ion R. Co., 95 S.W. 1019, 116 Tenn. 

500. 

20 C.J. p 899 note 67. 

6. Mass.—^Dorr v. Sharon, 84 N.E. 

446, 198 Mass. 240. 

Va.—City of Hopewell v. Norfolk & 

W. Ry. Co., 162 S.E. 537, 154 Va. 

19. 

AcqnisltioiL of water supply 

(1) In proceeding, under P.L.1910 
c 304, 4 Comp.St.l9l0 p 5801 § 23, by 
a municipal corporation to obtain 
consent of the board of conservation 
and development to take lands by 
condemnation to secure an additional 
source of water supply, functions of 
such board were quasi-judicial.— 
Borough • of Chatham v. Board of 
Conservation and Development, 152 
A. 11, 107 N.J.Law 101, reversing 147 
A 720, 7 NJ.Mlsc. 958. 

(2) In such proceeding parties 
were entitled to be confronted with 
witnesses and proof, and to right 
of direct and cross-examination.— 
Borough of Chatham v. Board of 
Conservation and Development, su¬ 
pra. 

(3) Judgment in such proceeding, 
based in part on report not part of 
proof, was a nullity.—Borough of 
Chatham v. Board of Conservation 
and Development, supra. 

(4) Consent of North Jersey wa¬ 
ter supply commission was unneces¬ 
sary in such proceeding.—Borough 
of Chatham v. Board of Conserva¬ 
tion and Development, supra. 

(5) In such procee'ding proofs 
could be taken before single mem¬ 
ber.—^Borough of Chatham v. Board 
of Conservation and Development, 
suprcu 

(6) Where majority of conserva¬ 
tion board had not examined proof 
taken before single member, deter¬ 
mination was not legal finding.— 
Borough of Chatham v. Board of 
Conservation and Development, su¬ 
pra. 

(7) Judgment in such proceeding, 
signed by majority of conservation 
board after ninety days after filing 
application for additional water sup¬ 
ply, was ineffective.—Borough of 
Chatham v. Board of Conservation 
and Development, supra. 

AcquisitioBL of waterworks system. 

Requirement of statute that mu¬ 
nicipalities must first obtain the ap¬ 
proval of the public service commls- 
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demnation by public service corporationsJ Some 
statutes impose as a,prerequisite the making^ of a 
certicate or declaration by a regulatory body that the 


public convenience, economy, or necessity requires 
the taking or appropriation.* The operation of such 
a statute will not, however, be extended to include 


slon of the state before acquiring 
privately owner waterworks systems 
by eminent domain was not implied¬ 
ly repealed by the municipal home 
rule statute of 1937.—City of Mul¬ 
lins V. Union Power Co., W.Va., 7 
S.B.2d 870. 

Property owned by eorporatioiL pos- 
sesslxLgr power of eminent do¬ 
main 

(1) Under Code 3832, a municipal 
corporation which seeks to condemn 
land owned by another corporation 
which possesses the power of emi¬ 
nent domain must obtain permission 
from the state corporation commis¬ 
sion to institute condemnation pro¬ 
ceedings.—Page V. Commonwealth, 
160 S.E. 33, 157 Va. 325. 

(2) In view of the fact that the 
acquisition of property for street 
purposes by a municipal corporation 
is governed by Code §S 3030-3034, 
and not by § 4385, the consent of the 
state corporation commission, pro¬ 
vided for by § 3832, is a condition 
precedent to the condemnation by 
a municipal corporation for street 
purposes of property of a corpora¬ 
tion which possesses the power of 
eminent domain.—City of Hopewell 
V, Norfolk & W. Ry. Co., 152 S.E. 
637, 154 Va. 19. 

(3) Corporation, seeking, under 
Code § 3832, to obtain from state 
corporation commission permission 
to condemn land owned by another 
corporation having power of emi¬ 
nent domain, must prove that public 
necessity or convenience requires 
condemnation and that property was 
not essential to such other corpo¬ 
ration, and, if such facts exist and 
are shown, commission is required 
to grant permission.—^Page v. Com¬ 
monwealth, supra. 

7. Ga.—Tift V. Atlantic Coast Line 

R. Co., 131 S.E. 46, 161 Ga. 432. 

20 C.J. p 898 note 65. 

Bollxoad company 

(1) Under L.1914 p 144, 2 Park 
Code § 2599 (a) et seq, Code 1933 
S 94-321, relative to the building of 
■additional depots, tracks, or termin¬ 
al facilities by a railroad company, 
the public service commission must 
first approve the tjaking of the prop¬ 
erty or right of way before the 
right of condemnation may te exer¬ 
cised.—Tift V. Atlantic Coast Line 
R. Co., supra. 

(2) It was held that an order of 
the public service commission grant- 
inj authority to a railroad company 
to condemn an alley in a munici¬ 
pal corporation for a right of way, 
on the ground that the purpose for 
which an additional track and ter¬ 


minal facilities were sought was a 
public purpose, was not subject to 
attack on the alleged ground that a 
municipal ordinance granting the 
consent of the municipal corporation 
to the extension of the track showed 
that the use to which the track 
could be put was not a public use, 
since due construction of such ordi¬ 
nance showed that the use contem¬ 
plated was public and not private. 
—^Tift V. Atlantic Coast Line R. 
Co., supra. 

8. Ind.—^Lowe v. Indiana Hydro¬ 
electric Power Co., 151 N.B. 220, 

197 Ind. 430. 

20 C.J. p 898 note 65. 

Effect of granting certificate 

(1) Grant of certificate of public 
necessity or convenience determines 
neither the validity nor the scope of 
subsequent proceedings, but evi¬ 
dences only the preliminary approval 
by the regulatory body to which the 
general matter of regulation has 
been intrusted.—Westside Electric 
Street Ry. Co. v. Public Service Com¬ 
mission, 91 Pa.Super. 162—^Wilson v. 
Public Service Commission, 89 Pa. 
Super. 352—Dickson v. Public Serv¬ 
ice Commission, 89 Pa!Super. 126— 
Hege V. Public Service Commissiojn, 
86 Pa.Super. 568—Kerry v. West 
Penn Power Co., 86 Pa.Super. 522. 

(2) It does not in general affect 
or prejudice the rights of others.— 
Westside Electric Street Ry. Co. v. 
Public Service Commission, 91 Pa. 
Super. 162—Hege v. Public Service 
Commission, supra. 

(3) It is a finding that the exer¬ 
cise of the power, if it exists, is 
necessary for the convenience, ac¬ 
commodation, or safety of the pub¬ 
lic.—Westside Electric Street Ryi 
Co. v. Public Service Commission, 
supra. 

(4) It has no effect on court pro¬ 
ceedings to adjudicate applicant’s 
right to appropriate property.— 
Westside Electric Street Ry. Co. v. 
Public Service Commission, supra. 

Should not refuse nueasonably 

Public service commission should 
not withhold certificate approving 
electric company’s exercise of right 
of eminent domain to acquire right 
of way, unless powers are exercised 
corruptly or capriciously or with 
unreasonable disregard of the land¬ 
owner’s rights,—^Biddle v. Public 
Service Commission, 90 Pa. Super. 
670—^Dickson v. Public Service Com¬ 
mission, 89 Pa.Super. 126. 

Coipoxate authorization for applica¬ 
tion 

(1) Application seeking public 
service commission’s certificate ap¬ 
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proving corporation’s exercise of 
right of eminent domain should not 
be based merely on action of execu¬ 
tive officers.—^Dickson v. Public 
Service Commission, supra. 

(2) Public service commission’s 
approval of electric company’s exer¬ 
cise of eminent domain has been 
upheld, notwithstanding petition for 
approval was made prior to action 
of board of directors, where board 
of directors ratified filing of petition 
after action of commission.—Dick¬ 
son V. Public Service Commission, 
supra. 

]to&d neceBsary for aevelopmeut of 
water power site 

(1) A determination by the public 
service commission that real prop¬ 
erty which a corporation orgranized 
for the production of heat, light, or 
power seeks to condemn is necessary 
to the full development and utiliza¬ 
tion of a single undeveloped water 
power site, a major part of the head 
and volume of the usable flow for 
power at which site is owned by 
such company, for the production 
of heat, light, and power for sale 
or distribution to the public, and 
that such heat, light, or power is 
necessary for public use Is a condi¬ 
tion precedent to condemnation un¬ 
der Conservation L. § 624 subd. 3.— 
People ex rel. Horton v. Prender- 
gast, 222 N.y.S. 29, 220 App.Div. 351, 
affirmed 162 N.E. 10, 248 N.Y. 215, 
appeal dismissed Horton v. Prender- 
gast, 49 S.Ct. 177, 278 U.S. 579, 73 
L.Bd. 617—In re Niagara, Lockport 
& Ontario Power Co., 210 N.Y.S. 748, 
125 Misc. 269. 

<2) In the case under considera¬ 
tion the facts were such as to show 
that a single power site was in¬ 
volved so that the case came within 
the foregoing subdivision of the 
statute with the result that the pub¬ 
lic service commission, rather than 
the water power commission, was 
the proper agenc;^ to make the de¬ 
termination.—^People ex rel. Horton 
V. Prendergast, 162 N.E. 10, 248 N. 
Y. 215, affirming 222 N.Y.S. 29, 220 
App.Div. 351 and appeal dismissed 
Horton v. Prendergast, 49 S.Ct. 177, 
278 U.S. 579, 73 L.Ed. 617. 

(3) The facts were sufficient to 
show that the corporation which 
sought to condemn was the owner of 
the major part of the head and 
volume of usable flow within the 
meaning ot such subdivision.—^Peo¬ 
ple ex rel. Horton v. Prendergast, 
162 N.E. 10, 248 N.Y. 215, affirming 
222 N.Y.S. 29, 220 App.Div. 351, and 
appeal dismissed Horton v. Prender¬ 
gast, 49 S.Ct. 177, 278 U.S. 579, 73 
L.£d. 517. 
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cases not falling within its purview.® 

Consent to, or permission to construct, the pro¬ 
posed work or improvement, given by such regula¬ 
tory body, as required by some statutes, is a pre¬ 
requisite to condemnation proceedings for the pur¬ 
pose of such work or improvement,^® and, where 
the consent or permission is given subject to cer¬ 
tain conditions, compliance with such conditions is 
a prerequisite.^^ 

On the other hand it has been held or recog¬ 
nized that prior consent to, or approval of, certain 
matters by a state regulatory body is not necessary 
in order to maintain proceedings to condemn.^^ 

Where the public service commission has author¬ 
ized the construction and operation of a railroad 
over a route indicated and filed in its office, and 
authorized the use of franchises given the railroad 
company by county commissioners and municipal 
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corporations along its route, and authorized the is¬ 
sue of stock and bonds, it has no power, by suspend¬ 
ing such order, to arrest condemnation proceedings 
instituted by the company in the prosecution of such 
plans.^® 

Waiver, It has been held that failure to obtain 
the consent of a public board may be waived by the 
owner.^^ 

§ 226. Maps, Plans, Profiles, or Surveys 
Showing Property to Be Taken 

a. General considerations 

b. Requisites and sufficiency 

c. Effect 

d. Waiver or loss of right to object 
(xeneral Consideratioiis 

Under some statutes the filing or recording of maps, 
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9. Ind.—^Reuter v. Milan Water Co., 
198 N.B. 442, 209 Ind. 240—Lowe 
V. Indiana Hydroelectric Power 
Co.. 151.N.B. 220, 197 Ind. 430. 
CondemnatioxL Iiy railroad company 
for side tracks etc. 

Railroad condemning land for side 
tracks, storage tracks, switch yard, 
and car storage yards was not re¬ 
quired to procure certificate of con¬ 
venience and necessity by § 191.06. 
—In re Chicago, M., St, P. & P. R. 
Co., 222 N.W. 776, 197 Wis. 503. 

10- N.T.—^In re Board of Water 
Supply of City of New York, 105 
N.B. 213, 211 N.Y. 714, reversing 
144 N.Y.S. 373, 159 App.Div. 279, 
answering certified questions 145 
N.Y.S. 1113, 161 App.Div. 904, and 
motion to amend remittitur grant¬ 
ed 105 N.B. 1081, 211 N.Y. 609. 
Wis.—City of New Lisbon v. Harebo, 
271 N.W. 659, 224 Wis. 66. 

20 C.J. P 898 note 65. 

Crossing railroad 

Lower court was without Jurisdic¬ 
tion to entertain condemnation pro¬ 
ceedings by a city to establish an 
extension of a street across railroad 
tracks where it appeared that the 
city had not first secured the per¬ 
mission for the crossing of the pub¬ 
lic service commission, as required 
by the Public Service Commission 
Act.—^Kansas City v. Missouri Pac. 
Ry. Co.. Mo., 229 S.W. 771. 
Construction of dam 

(1) Municipal corporation was re¬ 
quired to obtain, under St.l935 §§ 
31.02-31.06, permit from public serv¬ 
ice commission to construct dam, as 
condition precedent to condemnation 
proceedings to acquire land for such 
dam, artificial lake, and adjacent 
public park, so as to prove author¬ 
ized public purpose of such con¬ 
demnation.—City of New Lisbon v. 
Harebo, 271 N.W. 669, 224 Wis. 66. 


(2) Whether company petitioning 
public service commission under L. 
1921 c 64, for permission to erect 
dam for generating electric power is 
owner of site, and whether erection 
is prohibited by such statute is im¬ 
material, only question, for commis¬ 
sion, under § 2, being whether dam 
will be of public use and benefit.— 
Dummer Po'vver Co. v. International 
Paper Co., 124 A. 656, 81 N.H. 213. 

*(3) Whether plan of proposed dam 
is faulty, and its erection at place 
designated in petition to public serv¬ 
ice commission dangerous and a 
menace to public safety, is immate¬ 
rial, where dam must be built under 
commission's supervision.—Dummer 
Power Co. v. International. Paper 
Co., supra. 

Scope of heaxixLg 

On application by city of New 
York to water power and control 
commission for approval of plans 
for securing water supply, objection 
by electric corporation that plans 
and specifications made no provision 
for substitution of property for wa¬ 
ter rights proposed to be taken was 
properly urged at hearing before 
commission.—Central Hudson Gas & 
Electric Corporation v. Morgenthau, 
256 N.Y.S. 97, 234 App.Div. 630, af¬ 
firmed 182 N.E. 184, 259 N.Y. 569. 

SofiLciency of consent 

City cannot object to condemnation 
proceedings by a railroad for a right 
of way across its streets, on the 
ground that the public service com¬ 
mission' has not granted permission 
for the construction of the entire 
road, where the commission has 
permitted the . construction of the 
part running through the city.—Hy- 
attsville v. Washington, etc., R. Co., 
87 A. 828, 120 Md. 128. 


v. Seaboard Air Line R. Co., 71 
S.B. 34, 88 S.C. 464. 

20 C.J. p 898 note 65 [h]. 

12. N.Y.—Matter of Rochester, 165 
N.Y.S. 1026, 100 Misc. 421. 

20 C.J. p 898 note 65 [g] (1). (2), 
[o], p 899 note 69. 

Contract between railroads for joint 
use of cut-off 

Consent to, and approval .of, a 
contract between two railroad com¬ 
panies for the joint use of a cut-off, 
by them, on the part of the public 
utilities commission, was not a con¬ 
dition precedent to the exercise by 
one of such companies of the power 
to condemn lands for connecting 
lines between two divisions of the 
condemnor company and the line of 
the other company.—Chicago, M. & 
St. P. Ry. Co. V. Franzen, 122 N.B. 
492, 287 Ill. 346. 

Ekteasion of facilities 
In view of Acts 1927 c 338, re¬ 
enacting Code art 23 § 390, applica¬ 
tion by a utility company to the- 
public service commission for per¬ 
mission to extend facilities within 
territory already served by such 
company was not required before 
commencing condemnation proceed¬ 
ings to acquire property for such 
extension, and in this connection a 
determination by such commission 
that the particular case was within 
the statute and, therefore, that per¬ 
mission was not required was treat¬ 
ed as a sufficient showing in that 
regard.—Realty Improvement Co. v. 
Consolidated Gas Electric Light & 
Power Co. of Baltimore, 144 A. 710, 
156 Md. 581. 

13. Md.—Hyattsville v. Washington, 
etc., R. Co., 90 A. 615, 122 Md. 
660. 

14. N.Y.—In re New York, 119 N. 
Y.S. 1054. 

20 C.J. p 901 note 74. 


11. S.C.—Atlantic Coast Line R. Go. 
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plans, or the like Is a prerequisite to the condemnation 
and taking of property. 

While the prior making or filing of maps, plans, 
surveys, or the like is not necessarily prerequisite 
to an appropriation or condemnation,by many 
statutes or charters the filing or recordation of 
maps, plans, profiles, or surveys showing the prop¬ 
erty intended to be appropriated is made a prerequi¬ 
site to the institution of condemnation proceedings 


and the taking of the lands,and as a general rule 
a failure to comply with the requirements in this 
respect renders the proceedings void or ineffec- 
tive^7 and the petitioner will be restricted to the 
particular land described or designated, as shown 
in subdivision c of this section infra. The require¬ 
ment is sometimes imposed in the case of streets 
and highways.!® So in the case of a railroad, a sur¬ 
vey, plan, map, or profile showing its course and 


15. Pa.—Keller v. Riverton Const. 

Water Co., 34 Pa.Super. 301. 

20 C.J. p 901 note 75 [b], p 903 note 
89 [a]. 

SstablisluneiLt of bnUdiniT lines 
Noncompliance with the require¬ 
ment of Act June 21, 1906, that a 
duplicate plat shall be returned to 
the surveyor for record, did not in¬ 
validate the judgment in condemna¬ 
tion proceedings, to establish build¬ 
ing lines, the fulfilment of such re¬ 
quirement not being necessary to 
give the court Jurisdiction.—^Edelin 
V. District of Columbia, 46 App.D. 
C. 1. 

Appropriation by state 

(1) As affecting right to claim 
compensation . from the state, there 
may be an appropriation of property 
without the making, filing, and serv¬ 
ing of a map.—^Weismantle v. State, 
206 N.Y.S. 570, 210 App.Div. 608— 
Huey V. State, 11 N.Y.S.2d 195, 170 
Misc, 677. 

(2) As affecting owner’s right to 
claim compensation from the state, 
there was an appropriation of land 
by the slate in connection yvith a 
grade crossing elimination under L, 
1928 c 678 even though no map was 
filed.—Rochford v. State, 274 N.Y. 
S. 656, 153 Misc. 239, affirmed 282 
N.Y.S. 254, 245 App.Div. 794. 

Acquisition of land by park conunis- 
sioners 

Adoption of a plan for the use of 
the lands sought was not a prereq¬ 
uisite of park commissioners’ right 
to condemn.—South Side Park 
Com’rs V. Livingston, 176 N.E. 546, 
344 Ill. 368. 

IS. Mass.—Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
560. 

N.Y.—Erie County v. Lancaster De¬ 
velopment Co., 250 N.Y.S. 108, 232 
App.Div. 331—In re Niagara, Lock- 
port & Ontario Power Co., 210 N. 
Y.S. 748, 125 Misc. 269. 

20 C.J. p 901 note 75. 

Wlio xnay object 

It has been held that the right 
to object because of failure to com¬ 
ply with the particular statute in¬ 
volved was not limited to subsequent 
purchasers and encumbrancers of 
the land,—Roehl v. Milwaukee, 124 
N.W. 400, 141 Wis. 341. 

17. N.Y.—Homestead Water Co. v. 


Treyz, 195 N.Y.S. 723, 202 App.Div. 
98—^In re Niagara, Lockport & 
Ontario Power Co., 210 N.Y.S. 748, 
125 Misc. 269. 

20 C.J. p 901 note 75. 

IS. Conn.—Crawford v. Bridgeport, 
103 A. 125, 91 Conn. 431. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11, 274 Pa. 251. 

20 C.J. p 901 note 76. 

Widening street 

In view of Cleveland Municipal 
Code § 214, property could not be 
appropriated for the widening of a 
street in that city without the sub¬ 
mission of a proper plan to the city 
plan commission.—Roosevelt Hotel 
Bldg. Co. V. City of Cleveland, 155 N. 
E. 233, 25 Ohio App. 53. 
Establisliment of building lines 
Requirement of Gen.L. c 82 § 23, 
that layout of building lines be filed 
with town clerk at least seven days 
before action of town at meeting, is 
mandatory, and noncompliance ren¬ 
ders invalid establishment of lay¬ 
out.—Inhabitants of Town of Green¬ 
field V. Burnham, 145 N.E. 306, 250 
Mass. 203. 

New road 

Survey and plat of new road, un¬ 
der Roads and Bridges Act § 78, 
Smith-Hurd Rev.St.l923 c 121 § 85, 
together with petition, were prereq¬ 
uisite to fixing of damages sustained 
by adjoining landowners.—Road 
Dist, No. 4 V. Prailey, 145 N.E. 195, 
313 Ill. 568. 

State highway 

(1) Under Act of May 31, 1911, 
P.L. 468 § 8, as amended by Act of 
June 26, 1931, P.L.1388 § 1, as 

amended by Act of July 12, 1935, P. 
L. 946, § 1, 36 St. § 61, strictly speak¬ 
ing the department of highways has 
no right or authority to enter on and 
take for state highway purposes any 
portion of the land of an adjoining 
property owner unless and until a 
plan showing such taking has been 
prepared, approved by the governor, 
and filed in the department of high¬ 
ways as a public record, since the 
requirement as to the preparation of 
the plan is for the protection of the 
landowner as well as for the com¬ 
monwealth and the plan as approved 
and filed constitutes the record of 
the appropriation,—In re Urbanski, 
194 A. 210, 128 Pa.Super. 293. 
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(2) It has been stated broadly 
that until a plan fixing the ultimate 
width of a highway is acknowledged 
and recorded as provided in § 8, as 
amended by Act of June 26, 1931, 
P.L. 1388, 36 St. § 61, it is of no ef¬ 
fect whatever.—Jordan v. Clearfield 
County, 164 A. 98, 107 Pa.Super. 441. 

(3) The court has refused to dis¬ 
turb an award for land taken for 
widening and relocating a state high¬ 
way, however, where the award was 
not excessive and all parties had 
proceeded in good faith on the as¬ 
sumption that all necessary steps* 
for a valid appropriation had been 
taken, notwithstanding the plan was 
not prepared, approved, and record¬ 
ed until after entry and completion 
of the improvement.—In re Urban- 
ski, supra. 

(4) Under Act of 1911 § 8, as 
amended by Act of April 6, 1921 P. 
L. 107 § 1, the procedure fixed for 
establishing the width of a state 
highway was different from that 
prescribed for the diversion or div¬ 
ergence of part of a state highway 
and the laying out of a new road 
in place thereof; in the latter the 
record of the diversion or divergence 
and the consequent taking and ap¬ 
propriation of the necessary land 
was fixed and determined by a plan 
prepared by the secretary of high¬ 
ways and approved by the governor, 
which remained on file in the de¬ 
partment of highways.—In re Ap-* 
pointment of Viewers by Reason of 
Widening of State Highway Route 
No. 86, 158 A. 296, 103 Pa.Super. 
212—May v. Westmoreland County, 
98 Pa.Super. 488. 

(5) In the case of the establishing 
of the width of the highway, by 
such act of 1921, a description and 
plan of the width and lines were to 
be made by the secretary of high¬ 
ways and acknowledged by him, aft¬ 
er approval by the governor, and 
such description, plan, and acknowl¬ 
edgment were to be recorded in the 
office of recorder of deeds of the 
proper county.—In re Appointment 
of Viewers by Reason of Widening 
of State Highway Route No. 86,’ su¬ 
pra. 

(6) Action of state road depart¬ 
ment in taking over county road and 
designating it as state road No. 31 
prior to location of route authorized 
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width, is commonly required to be filed before insti¬ 
tuting: condemnation proceeding's,or at least be¬ 
fore any attempt to assess the damages is made.^® 
In many instances, however, railroad statutes pro¬ 
viding for maps, plans, etc., do not require that they 
shall be filed as a condition precedent to instituting 
condemnation proceedings.^! Street railroads are 
frequently required by statute to file a map, etc., of 


the proposed route as a preliminary to condemna¬ 
tion proceedings,2 2 although this is not the case un¬ 
der all statutes.23 

Some statutes of the type here under considera¬ 
tion apply to railroad crossings,canals,^® sewers 
or drains,^® parks,27 harbor construction,^^ water 
rights and water supply,^^ property for producing 


by legislature for such road and 
prior to filing of certified map of 
survey for road was not establish¬ 
ment of state road so as to preclude 
department from subsequently locat¬ 
ing route for such road and con- 
demning« right of way for its con¬ 
struction.—^Enzian v. State Road De¬ 
partment, 165 So. 695, 122 Fla. 527. 
Bridge and approaches 
In respect of condemning or ap¬ 
propriating land for a bridge and ap¬ 
proaches, the view was taken that 
the county commission should have 
adopted, prepared, and filed a resolu¬ 
tion and a plan or map.—^Valmont 
Development Co. v. Rosser, 146 A. 
557, 297 Pa. 140. 

Filing map not Jurisdlotloiial 
Mo.—^In re Independence Ave. Boule¬ 
vard, 30 S.W. 773. 128 Mo. 27£. 

20 C.J. p 901 note 76 [b]. 

19. N.J.—^Vail V. Morris, etc., R. 

Co., 21 N.J.Law 189. 

20 C.J. p 901 note 77. 

Betroaotlve operation of statute 
Where a railroad has acquired ti- 
tU to its right of way prior .to the 
enactment of a statute, its title is 
not affected by falling to file a map 
•of its route in accordance with the 
statute.—^Purlfoy v. Richmond, etc., 
R. Co., 12 S.E. 741, 108 N.C. 100. 
Purpose of map 

The purpose of a map made and 
filed by railroad company showing 
proposed route of contemplated rail¬ 
road was to give notice to those 
•whose land was threatened by con¬ 
demnation proceedings and the own¬ 
ers of adjacent property which would 
be affected so that they might ob¬ 
ject to the location of the proposed 
railroad.—^Harrison v. New York 
Cent. R. Co., 6 N.Y.S.2d 978, 255 
App.Div. 183, reargument denied 8 
N.Y.S.2d 1017. 265 App.Div. 1032, 
affirmed 22 N.E.2d 483, 281 N.Y. 668. 
Survey or record of location gener¬ 
ally see C.J.S. title Railroads §§ 
62-64, also 51 C.J. p 494 note 88-p 
497 note 33. 

ao. N.J.—^Doughty V. Somerville, 
etc., R. Co., 7 N.J.Eq. 51. 

21. Cal.—^Northwestern Pac. R. Co. 
V. Lambert, 137 P. 1116, 166 Cal. 
749. 

Kan.—Chicago, etc., R. Co. v. Ab¬ 
bott, 24 P. 62, 44 Kan. 170. 

20 C.J. p 902 note 80. 
a& N.Y.—^In re Rochester Electric 
. R. Co., 25 N.E. 881, 123 N.Y. 851, 


affirming 10 N.Y.S. 379, 67 Hun 
56. 

20 C.J. p 902 note 81. 

23. N.Y.—Matter of New York, 147 
N.Y.S. 1067, 163 Ajpp.Div. 10—Hor- 
nellsville Electric R. Co. v. New 
York, etc., R. Co., 31 N.Y.S. 745, 
83 Hun 407. 

Pa.—^Economy Impr. Co. v. Wood- 
lawn Electric St R. Co., 19 Pa. 
Dist. 491. 

20 C.J. p 902 note 82. 

24. N.Y.—^In re Boston, Hoosac Tun¬ 
nel. etc., R. Co., 79 N.Y. 64. 

25. N.J.—Kough V. Darcey, 11 N.J. 
Law 237. 

20 C.J. p 902 note 84. 

Xn New York 

(1) It has been held that there 
was not a valid appropriation of 
lands for the barge canal under 
L.1903 c 149, as amended by L. 1906, 
c 365, which would entitle the land- 
owner to compensation, where the 
canal lands had not been located by 
the canal board and the plans for 
the improvement of the canal had 
not been approved by such board. 
—Ontario Knitting Co. v. State, 98 
N.E. 909, 205 N.Y. 409, affirming .131 
N.Y.S. 918, 147 App.Div. 316, affirm¬ 
ing 125 N.Y.S. 57, 69 Misc. 146. 

(2) Barge Canal Act S 6 did not 
authorize the state engineer to 
change plans of a canal Improvement 
during the progress of the work so 
as to create a claim against the state 
without notice to the superintendent 
of public works or the canal board. 
—Ontario Knitting Co. v. State, su¬ 
pra. 

(3) As affecting right to claim 
compensation from the state, how¬ 
ever, the view has been taken that 
the filing of a map was not the only 
method by which the state could ap¬ 
propriate property for the barge ca¬ 
nal under L.1903 c 147—^West Shore 

R. Co., 215 N.Y.S. 684, 216 App.Div. 

603—Weismantle v. State, 206 N.Y.S. 
570, 210 App.Div. 608—^American 

Woolen Co. v. State, 187 N.Y.S. 341, 
195 App.Div. 698, reversing 180 N.Y. 

S. 759, 110 Misc. 413. 

(4) As affecting right to claim 
compensation from the state, state's 
diversion of waters of river Into 
barge canal was an appropriation of 
waters of river, although no maps 
providing for such diversion were 
filed or served.—West Shore R; Co. v. 
State, supreu 


(5) Under the Enabling Acts, L. 
1915 c 640, L.1916 c 420, L.1918 c 
606, the court of claims had jurisdic¬ 
tion of claim for land taken by the 
state on improvement of the Oswego 
Canal, under the barge canal act, re¬ 
gardless of whether the state com¬ 
plied with the provisions of such 
statute as to. making and filing of 
map.—^American Woolen Co. v. State, 
supra. 

(6) For other cases dealing with 
acquisition of lands for canals see 
20 C.J. p 902 note 84. 

2B. Mass.—^Markiewlcus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
560. 

20 C.J. p 903 note 90. 

Not ttocMisary to produce plans and 
spedfloatloiis 

Where, in a proceeding to con¬ 
demn lands for a drainage canal, the 
question tried was, not the right of 
petitioner to condemn the property, 
but only the amount of the just com¬ 
pensation to which the owner was 
entitled, it was held that plans and 
specifications of the work proposed 
need not be produced.—^Burke v. Chi¬ 
cago Sanitary Dist., 38 N.E. 670, 152 
Ill. 125; 

27. SuificieiLt showing as to com- 
plianoe 

(1) Park commission’s resolution 
which, by stipulation, was part of 
record in condemnation proceeding, 
setting forth location and quantity of 
land to be acquired and disclosing 
that survey and map had been made 
and adopted, showed compliance with 
statutory procedure, as against con¬ 
tention that commission did not take 
all necessary steps in preliminary 
proceedings.—Camden Forge Co. v. 
Camden County Park Commission, 
186 A. 519, 14 N.J.MiSC. 626. 

(2) Home Rule Act art 20 § 23 
was followed in proceeding to acquire 
land for relocating, laying out, and 
opening a public street or board 
walk, as shown by ordinance, accom¬ 
panied by map.—Ninth Street Pier 
Co. V. Ocean City, 140 A 447, 6 N.J. 
Misc. 227. 

28. r U.S.—^Madison v. Daley, C.C.Ind., 
68 F. 751. 

29. N.Y.—Old Homestead Water Co. 
V. Treyz, 196 N.Y.S. 723, 202 App. 
Div. 98. 

20 C.J. p 903 note 89. 

Constrnctloii of waterway 
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and supplying electricity for light, heat, and pow¬ 
er,30 land for schoolhouses,3i and lands to be flowed 
by dams.32 

According to some cases, no plans need be filed 
where all the facts necessary to show the descrip¬ 
tion, location, and manner of construction of the im¬ 
provement otherwise appear.33 

Right of entry for purpose of survey. It has been 
stated broadly that the right of entry on property, 
in good faith, for the purpose of making a prelim¬ 
inary survey and investigation with the view of 
condemnation is a necessary* incident of the right to 
condemn,34 and the right to enter for preliminary 
survey and examination, conferred by some statutes, 
has been regarded as a right necessarily incident 


and preliminary to authorized proceedings to con- 

demn.35 

b. Beanisites and Sufficiency 

Whether or not a map, plan, or the like Is sufficient 
depends largely on the provisions of the applicable stat¬ 
ute, the purpose of the taking, and other material cir¬ 
cumstances. 

Few general rules as to the sufficiency of the 
maps, plans, profiles, or surveys are deducible from 
the authorities. The question depends on the pro¬ 
visions of the particular statute involved, the pur¬ 
pose for which the property is sought to be taken 
or the character of the person or entity seeking to 
take it, and the circumstances of the particular 
case.33 It has been held or recognized that the 


terway provided for under Water¬ 
way Act, L.1919 p 978, comes entirely 
from state and federail governments, 
and under § 17 no municipality had 
power to prevent construction there¬ 
of, and submission of plans and 
specifications therefor to cities and 
villages along its route was not con¬ 
dition precedent to condemning land. 
—^Department of Public Works and 
Buildings v. Engel, 146 N.E. 521, 315 
Ill. 577. 

(2) Owner whose land is to be con¬ 
demned under such act is entitled to 
plans and specifications for portion 
of waterway affecting his land only, 
and not for entire route thereof.— 
Department of' Public Works and 
Buildings v. Engel, supra. 

(3) Under §§ 1, 2 of such act, de¬ 
partment of public works and build¬ 
ings has option to construct water¬ 
way qn route named in act unless it 
makes changes designated by statute 
after it has obtained consent of gov¬ 
ernment authorities, and an objection 
to condemnation of land therefor on 
ground that route has not been fixed 
should have been overruled.—^Depart¬ 
ment of Public Works and Buildings 
V. Engel, supra. 

Subotnission of maps and. plans to 
state regulatory body 

(1) Under L.1905 cc 723, 724, board 
of water supply of the city of New 
York was obliged to submit to the 
state water supply commission for 
the latter’s approval a plan to‘pro¬ 
vide for an additional supply of 
water for the city of New York be¬ 
fore proceeding to acquire or con¬ 
demn lands.—^In re Board of Water 
Supply of City of New York, 105 N. 
B. 213, 211 N.Y. 174, reversing 144 
N.Y.S. 373, 159 App.Div. 279, answer¬ 
ing certified questions 145 N.Y.S. 
1113, 161 App.Div. 904, and motion 
to amend remittitur granted 105 N. 
B. 1081, 211 N.Y. 609.. 

(2) The provision of New York 
City Water Supply Act § 25, which 
is substantially the same ftS d pro¬ 


vision of Greater New York Charter 
§ 485, that the maps and plans, pre¬ 
sented with the application of the 
city of New York to the state water 
power and control commission for 
approval of a plan for an additional 
water supply, shall designate other 
real estate which it is proposed to 
substitute for real estate used for 
railroad, highway, or other purposes 
does not apply where the property 
which it is .proposed to take or affect 
is a water right, as, for example, the 
right of a gas and electric corpora¬ 
tion which owns and operates a 
hydroelectric plant which will be af¬ 
fected by the proposed work.—Cen¬ 
tral Hudson Gas & Electric Corpora¬ 
tion V. Morgenthau, 256 N.Y.S. 97, 
234 App.Div. 530, affirmed 182 N.E. 
184, 259 N.Y. 569. 

3<^ N.Y.—^In re Niagara, Lockport & 
Ontario Power Co., 210 N.Y.S. 748, 
125 Misc. 269. 

31. Mass.—^Keed v, Acton, 120 Mass. 
130. 

32. Ala.—^Macon v. Owen, 3 Ala. 
116. 

33. U.S.—St. Louis, etc., R. Co. v. 
Southwestern Tel., etc., Co., Ark., 
121 P. 276, 58 C.C.A. 198. 

Ill.—^Alton, etc., R. Co. v. Vandalia 
R. Co., Ill N.E. 531, 271 Ill. 558. 
20 C.J. p 903 note 92. 

34. Ky.—^Thomas v. City of Horse 
Cave, 61 S.W.2d 601, 249 Ky. 713. 

Entry for preliminary survey as 
ground for compensation see su¬ 
pra S 113. 

35. Ala.—^Alabama Interstate Power 
Co. V. Mt. Vemon-Woodberry Cot¬ 
ton Duck Co., 65 So. 287, 186 Ala. 
622. 

20 C.J. P 903 note 93. 

33. Meaning of ‘‘plan” 

(1) Requirement that plan for 
widening of street shall first be sub¬ 
mitted to, and approved by, city plan 
commission contemplates a plan 
similar to plan for erection of a 
structure; in reaching this conclu¬ 
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sion the court said, “Webster says a 
plan is a method of action, proce¬ 
dure, or arrangement, a draft, a 
diagram, a design.”—Roosevelt Ho¬ 
tel Bldg. Co. V. City of Cleveland, 155 
N.E. 283, 238, 25 Ohio App. 53. 

(2) With regard to the widening 
of a large thoroughfare in the city 
of Cleveland, it was stated that it 
was necessary to formulate a plan 
of such a general nature that all 
persons affected might contemplate it 
and govern themselves accordingly, 
and that there should be made and 
published an estimate of costs and a 
showing of how property owners 
and taxpayers would be affected.— 
Roosevelt Hotel Bldg. Co. v. City of 
Cleveland, supra. 

Flans, etc., held sufflcient 

(1) Map in connection with the ac¬ 
quisition of riparian rights under L. 
1876 c 415 sufficiently indicated lands 
to be taken and complied with stat¬ 
ute.—Pocantico Water-Works Co. v. 
Brombacher, 17 N.Y.S. 661, 63 Hun 
627, 44 N.Y.St. 925, affirmed 31 N.E. 
623, 133 N.Y. 695. 

(2) Deviation from straight course 
of railroad from coal mine to another 
railroad did not affect right to ap¬ 
propriate intervening lands under 
Bums St.Annot.l914 § 5398.—Sisters 
of Providence of St. Mary’s of the 
Woods V. Lower Vein Coal Co., 164 
N.E. 659, 198 Ind. 645. 

(3) Finding that description of 
land taken by city was sufficiently 
precise was not erroneous, where de¬ 
scription assailed was by monu¬ 
ments or bounds most of which were 
exactly located.—Barnes v. Peck, 187 
N.E. 176, 283 Mass. 618. 

(4) Survey locating state road No. 
31 and providing that it should fol¬ 
low right of way of state road No. 
2 into city of Ocala from point nine 
hundred and twenty-two feet north 
of city limits was compliance with 
statute designating state road No. 
31 as road from Ocala to Waldo and 
authorized condemni^tioa of land for 
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map and profile or the location should show the 
boundaries and gpve other necessary descriptive mat¬ 
ter, and the quantity of land to be taken, so exact¬ 
ly as to be understood by an ordinary person not 
a surveyor, 3 7 and that, where a location filed by a 
railroad company constitutes the taking, the descrip¬ 
tion therein should be as definite and certain as that 
required in the case of a deed,^^ 

The map of a proposed railroad should embody or 
be accompanied by such full and accurate notes and 
data as will furnish complete means for identifying 
the precise position of every part of the land with 
courses and distances throughout, so that there can 
be no doubt as to where any portion of it is to be 
found.39 A map containing but a single line show¬ 
ing the general course of a railroad, but failing to 
show whether such line is an exterior or center line, 
and failing to show the location and direction of 
the road or to describe by metes and bounds the par¬ 


ticular parcels of land over which it is to pass, is 
insufficient.40 So a map showing the route of a 
railroad only by a single line, without anything to 
indicate whether it is a center or a side line, and 
with nothing to indicate the width of the right of 
way, is defective.^! However, a map showing the 
route of a railroad has been held sufficient, although 
it does not show the land to be devoted to a right of 
way;42 and, if the plat shows the course and width 
of the railroad as located and the quantity of land 
taken, it need not show the mode in other respects 
in which the railroad will be constructed>3 The 
grades of a proposed railroad need not appear in 
the plat 44 

A map or plan accompanying the petition which, 
in connection with the petition, gives intelligible in¬ 
formation respecting the locus and condition of the 
land sought to be taken is sufficient ;45 and a plan 
or map filed with the location and expressly made 


its construction.—^Enzian v. State 
Road Department, 165 So. 695, 122 
Pla. 527. 

(5) For other illustrations of suffi¬ 
cient plan, etc., see 20 C.J. P 903 note 
94 [b], [c]. 

PlaiLS, etc., held insufflcient 

(1) Piling with town clerk of 
plans for sewer together with re¬ 
port of commission which investigat¬ 
ed sewer project did not constitute 
filing of “layout” within statute pre¬ 
scribing preliminaries for location of 
sewer, where plans did not bear sig¬ 
natures of road commissioners or 
identification or filing date and land 
to be taken could not be ascertained 
therefrom.—^Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
560. 

(2) Plat not showing amount of 
land necessary to be taken for con¬ 
struction of sewer, but merely a 
line indicating the location of the 
sewer, did not describe the land to 
be. taken with reasonable certainty 
required by statute, even assuming 
that the plat could supply the de¬ 
scription.—City of Kankakee v. 
Dunn. 169 N.E. 251, 337 Ill. 391. 

(3) Requirement of submission to 
city plan commission of plan for 
street widening by Cleveland Mu¬ 
nicipal Code § 214 was not complied 
with by reference to widening in 
resolution declaring intention to ap¬ 
propriate property.—Roosevelt Hotel 
Bldg. Co. V. City of Cleveland, 156 N. 
E. 233, 25 Ohio App. 53. 

(4) It has been held that there 
was no valid appropriation authoriz-' 
ing compensation to the owner of 
lands as to which there was a pur¬ 
ported taking under Barge Canal Act, 
1 j.1903 c 147, as amended by L.1906 
c 365, where the certificate of ap¬ 


propriation attached to the survey 
and map was signed by the special 
deputy of the state engineer and not 
by the engineer himself.—Ontario 
Knitting Co. v. State, 98 N.E. 909, 205 
N.T. 409, affirming 131 N.T.S. 918, 
147 App.Div. 316, affirming 125 N.Y.S. 
57, 69 Mlsc. 145. 

<5) A map was insufficient under L. 
1924 c 638, as amended by L.1925 c 
257 and Li.l928 c 244 providing for 
proceedings to condemn lands for 
park purposes by the park commis¬ 
sion of Erie County, where the map 
showed a greater acreage than was 
authorized by the resolution of the 
board of supervisors and lacked the 
required indorsement and there was 
no proof of filing.—^Erie County v. 
Lancaster Development Co., 250 N. 
T.S. 108, 232 App.Div. 331. 

(6) For other illustrations of in¬ 
sufficient plans, etc., see 20 C.J. p 
903 note 94 [a]. 

State highway 

Under Act of May 31, 1911, P.L. 
468, § 8, as amended by Act of 
April 6, 1921, P.L. 107 § 1, 36 St. § 
61, the rule was announced that re¬ 
corded description should set forth 
in body whether establishment of 
width of state highway was for ac¬ 
tual highway widening or only for 
fixing ultimate width and that, 
where secretary of highways contem¬ 
plated doing at same time actual 
widening and fixing ultimate width 
of highway, two 'descriptions and 
plans should be recorded.—In re Ap¬ 
pointment of Viewers by Reason of 
Widening of State Highway Route 
No. 86, 158 A. 296, 103 Pa.Super. 
212 . 

Plans and specifications sufficient to 

show necessity required 
N.T.—Matter of New York, 93 N.T.S. 
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655, 104 App.Div. 445, reversing 
91 N.T.S. 987, 45 Misc. 154. 

20 C.J. p 898 note 65 [h]. 

37. N.H.—Northern R. Co. v. Con¬ 
cord, etc., R. Co., 27 N.H. 183. 
N.Y.—“In re New York, etc., R. Co., 
62 Barb. 85. 

Hew road 

Survey and plat of new road, to¬ 
gether with petition, under Roads* 
and Bridges Act § 78, Smith-Hurd 
Rev.St.l923 c 121 § 85, were required 
to be sufficiently definite to indicate 
the lands taken and the lands affect¬ 
ed by the taking.—^Road Dist. No. 4 
V. Frailey, 146 N.E. 195, 313 Ill. 
568. 

33. Mass.—^New York Cent. Jt. Co. 
V. Swenson, 112 N.E. 639, 234 Mass. 
88—Lajoie v. Lowell, 100 N.B. 1070, 
214 Mass. 8. 

39. Mich.—Convers* Appeal, 18 Mich. 
459. 

20 C.J. p 904 note 97 [a]. 

40. N.Y.—New York, etc., R. Co. v. 
New York, etc., R. Co., 11 Abb.N. 
Cas. 386—New York, etc., R. Co. v. 
Godwin, 12 Abb.Pr.,N.S., 21. 

41. Ind.—Southern Indiana R. Co. 
V. Indianapolis, etc., R. Co., 81 N. 
E. 65, 168 Ind. 360, 13 L.R.A.,N.S., 
197. 

20 C.J. p 904 note 99. 

42. Mich.—Detroit, etc., R. Co. v. 
Campbell, 103 N.W. 856, 140 Mich. 
384. 

20 C.J. p 904 note 2. 

43. R.'I.—^Nason v. Woonsocket Un¬ 
ion R. Co*., 4 R.I. 377. 

20 C.J. p 904 note 3. 

44.. Pa.—Boyd v. Negley, 40 Pa. 
377. 

45. La.—Baltimore, etc., Tel. Co. v. 
Morgan’s Louisiana, etc., R., etc., 
Co., 37 La.Ann. 883. 
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a part of the description of it may be referred to 
for the purpose of explaining the written location,^® 
although not to modify or control it.^^ explan¬ 
atory note which forms a part of the map may be 
referred to in order to show an appropriation of 
property not appearing from the lines drawn on the 
map itself but an insufficient map filed to show 
the location of a right of way is not remedied by 
a sufficient description in the recorded deeds of the 
land.49 

A plat in a former proceeding to lay out a street 
may be adopted in a subsequent proceeding to lay 
out the same street but a railroad is not excused 
from the necessity of filing a map of a proposed ex¬ 
tension of its route because it has already filed such 
a map in connection with proceedings under which 
it previously acquired property for its main road^i 

The plans and specifications of a municipal im¬ 
provement need not be prepared with the minute¬ 
ness and detail required for the awarding of a con¬ 
tract for the erection of the improvement it is 
sufficient that the improvement shall be planned in 
a general way so that the court can see that the 
determination of the authorities that the land sought 
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to be acquired is necessary for the carrying out of 
the improvement is reasonably warranted.53 

In condemnation proceedings for a village park, a 
plat showing the land to be taken and a copy of 
a resolution stating the proposed uses thereof are 
sufficient specifications and plans.®^ It has been 
held that an order of the public utilities commission 
setting out the grade and percentage thereof for a 
railroad crossing may properly be ordered to stand 
as the plans and specifications for the crossing. 

So far as the condemnation of a particular piece 
of property is concerned, a map and profile or sur¬ 
vey of that part of the railroad which will pass 
through such property is sufficient; a map or sur¬ 
vey of the whole road is not required, 56 and the 
company need not produce and file a plan of a pro¬ 
posed bridge which will not be on the land in con¬ 
troversy.®'^ 

Immaterial defects with reference to maps, plans, 
etc., will not vitiate the proceedings where the stat¬ 
ute is complied with in all substantial respects 
and defects may be obviated by a subsequent cura¬ 
tive statute,®® or, according to some cases, by amend¬ 
ment by order of court,®® subject to such reasonable 


46. Mass.—New York Cent. R. Co. v. 
Swenson, 112 N.E. 639, 224 Mass. 
8S—Grand Junction R., etc., Co. v. 
Middlesex County, 14 Gray 553— 
Hazen v. Boston, etc., R. Co., 2 
Gray 574. 

47. Mass.—Grand Junction R., etc., 
Co. V. Middlesex County, 14 Gray 
533—Hazen v. Boston, etc., R. Co., 
2 Gray 574. 

48. N.Y.—Miller v. Stale, 125 N.Y.S. 
148, 68 Misc. 607, affirmed 149 N. 
Y.S. 788, 164 App.Div. 622. 

49. Ind.—Southern Indiana R. Co. 
V. Indianapolis, etc., R. Co., 81 N.E. 
65, 168 Ind. 360, 13 L.R.A.,N.S., 
197. 

50. Minn.—Minneapolis, etc., R. Co. 
V. Harlland, 88 N.W. 423. 85 Minn. 
76. 

61. N.Y.—In re Rochester Electric 
R. Co., 25 N.E. 381, 123 N.Y. 351, 
affirming 10 N.Y.S. 379, 57 Hun 

56. 

58. N.Y.—Matter of New York, 93 
N.Y.S. 655. 104 App.Div. 445, re¬ 
versing, 91 N.Y.S. 897, 45 Misc. 
184. 

53. N.Y.—Matter of New York, su¬ 
pra. 

54. Ill.—Depue v. Banschbach, 113 
N.E. 156, 273 Ill. 574. 

55. Ill.—Alton, etc., R. Co. v. Van- 
dalia, etc., R. Co., Ill N.E. 531, 
271 Ill. 558. 

56. Kan.—Hunt v. Smith, 9 Kan. 
137. 


Wls.—In re Milwaukee Southern R. 

Co., 102 N.W. 401, 124 Wis. 490. 

In New Jersey 

(1) Rule stated in the text has 
been recognized.—^Doughty v. Somer¬ 
ville, etc., R. Co., 21 N.J.Law 442— 
State V. Hopping, 18 N.J.Law 423. 

(2) But in a case which involved 
the same railroad charter that was 
involved in Doughty v. Somerville, 
etc., R. Co., 21 N.J.Law 442, the view 
was expressed that the company 
could not apply to have damages as¬ 
sessed until the route of the whole 
road was established.—Doughty v. 
Somerville, etc., R. Co., 7 N.J.Eq. 

51. 

57. Wash.—Portland, etc., R. Co. v. 
Skamania Boom Co., 109 P. 814, 
69 Wash. 191. 

58. Ind.—Smith v. Cleveland, etc., 
R. Co., 81 N.E. 501, 170 Ind. 382. 

20 C.J. p 905 note 18. 

“Annex” to report 
In ‘proceedings by city of New 
Haven to take lands for park pur¬ 
poses, that department of public 
works did not, in reporting proceed¬ 
ings to board of aldermen, annex 
survey of lands to report as re¬ 
quired by New Haven City Charter § 
80, did not invalidate proceedings, 
where both report and survey were 
in hands of committee of board of 
aldermen acting on report and survey 
was filed in city engineer's office.— 
Conners v. City of New Haven, 125 
A. 375, 101 Conn. 191. 

59. U.S.—^Eastern Oregon Land. Co. 
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V. Willow River Land, etc., Co., 
Or., 204 F. 516, 122 C.C.A. 636. 

60. N.J.—State V. Miller, 23 N.J.Law 
383 

N.C.—State v. Wells, 55 S.E. 210, 142 
N.C. 590. 

Failure to serve 

Where a map and profile were not 
served with the summons in condem¬ 
nation proceedings, as required by 
Revisal 1906 § 2599, the omission 
could be supplied by amendment.— 
State V. Wells, supra. 

Necessity of ameudmeaLt 
In proceedings by railroad to con¬ 
demn right of way, and additional 
land on which to reconstruct high¬ 
way. fact that maps did not set forth 
either center line of highway, pro¬ 
posed highway, or quantity of land 
to be taken by metes and bounds, 
while not a fatal defect, must be 
remedied by amendment, so that 
township authorities may know what 
land they could use for highway pur¬ 
poses.—Foley V. Beach Creek Exten¬ 
sion R. Co., 129 A. 845, 283 Pa. 588. 

CompeUing amendmeoLt not penulssi- 
hle 

Rapid Transit Act, L.1891 c 4, as 
amended by L.1909 c 498, did not 
give the supreme court power to di¬ 
rect public service commission to 
amend its maps and plans by the 
inclusion of additional property, 
where proceedings were pending and 
the city of New York objected to 
the amendment.—^In re Willcox, 107 
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conditions as the court may see fit to impose.®^ 

Sufficiency of filing cmd recordation. The suffi¬ 
ciency of the filing or recordation of the maps,^ 
plans, etc., depends largely on the provisions of the 
particular statute.®^ The place or office of filing or 
recording is commonly specified, and this provision 
must be complied with,®® although a filing in the 
proper place has been allowed nunc pro tunc.®^ 

It has been held that the survey and plan should 
remain on file in order to define the rights acquired 
on the one hand, and those taken on the other.®® 

c. Effect 

Usually the filing or recording of a map, plan, or 
the like does not vest title In the condemnor, nor does 
it necessarily constitute a definite appropriation of the 
land Included therein. Under some statutes the map or 
survey limits the extent of condemnation and the com> 
pensation awardable. 

Ordinarily, the mere filing or recording of a map, 
plan, profile, or survey gives petitioner neither the 
title to,®® nor the right to possession of,®^ the land 
included therein, and is not notice to purchasers of 
such lands,®® although it may constitute notice to all 


persons presently interested.®® The view has been 
taken, however, that while the filing by a munici¬ 
pality of a map of proposed streets does not inter¬ 
fere with or restrict the free use or disposition of 
the property by its owners up to the time that con¬ 
demnation proceedings are actually commenced,7® 
the map is notice'to all who might be interested in, 
or deal with, the property of the probability of fu¬ 
ture condemnation.^! 

The filing of a map by a municipality for a public 
improvement is not necessarily a definite appropri¬ 
ation of the lands denoted on and the adop¬ 
tion by a municipality of a map which merely pur¬ 
ports to show the location of its streets, squares, 
and public commons does not necessarily serve the 
purpose of condemnation.*^® So the filing of a map 
does not in all cases definitely establish the route 
of a railroad.'^^ 

The filing of a map by a water corporation show¬ 
ing its intention to condemn certain land will not 
preclude the acquisition of such land by the state 
for a public park.*^® Under some statutes, however, 
the filing of a map and profile of a bridge may con- 


N.B. 499, 213 N.T. 218, reversing 147 
N.Y.S. 9, 163 App.Div. 13. 

61. N.Y.—In re Public Serv. Com- 
mn.. Ill N.B. 756. 217 N.Y. 183. 

66L UCeaaing of "filed” 

The word “filed” as used in a stat¬ 
ute requiring a location of land taJe- 
en for a schoolhouse to be filed in 
the office of the town clerk has been 
held to mean a deposit thereof in 
the town clerk’s custody.—^Reed v. 
Acton, 120 Mass. 130. 

filing insnfilcient 

Plan of building lines not given to 
town clerk, but placed in safe not in 
his office, but in vault in town 
building, where many other town 
officers kept their records, was not 
“filed in the office of the town clerk,” 
as required by Gen.L. c 82 § 23.— 
Inhabitants of Town of Greenfield v. 
Burnham, 145 N.B. 306, 250 Mass. 
203. 

Secording saAoieBt 

Where the diagram of street im¬ 
provements was recorded by binding 
stubs of leaves in a book kept in 
the office of the board of public 
works wherein the original assess¬ 
ment was copied, to which stubs the 
original diagram was attached by 
pasting, but through constant use 
the diagram became partially de¬ 
tached from the stub's and within a 
few days was wholly separated, and 
for convenient use kept by the clerk 
of the board in a drawer, it was a 
substantial compliance with Stl903 
p 381 § 20, requiring the assessment 
and diagram to be recorded,— S. M. 


Bernard Co. v. Los Angeles, 124 P. 
88, 18 Cal.App. 626. 

63. Minn.—^Telck v. Carver County, 
11 Minn. 292. 

Wis.—Roehl v. Milwaukee, 124 N. 
W. 400, 141 Wis. 341—Svennes v. 
West Salem, 91 N.W. 121, 114 Wis. 
650. 

20 C.J. p 905 note 27. 

ming 8Tifllolen.t 

N.J.—^Ninth Street Pier Co. v. Ocean 
City, 140 A. 447, 6 N.J.Misc. 227. 
N.Y.—Matter of Public Serv. Com¬ 
mission. 151 N.Y.S. 430, 88 Mlsc. 
693, affirmed 182 N.Y.S. 1138, 166 
App.Div. 908. 

20 CJ. p 905 note 27 [b] (3), [c]- 
[e]. 

filing or recording insufficient 
N.Y.—McCrea v. Champlain, 55 N.Y.S. 

125, 35 App.Div. 89. 

20 C.J. p 905 note 27 [b] (1), (2). 

€4. N.Y.—^Matter of . Public Serv. 
Commn., ,151 N.Y.S.'430, 88 Misc. 
693, affirmed 152 N.Y.S. 1138, 166 
App.Div. 908. 

20 C.J. p 906 note 28. 

65. Pa.—^Lance’s Appeal, 55 Pa. 16, 
93 Am.D. 722. 

66. U.S.—^Ramapo Water Co. v. New 
York, N.Y., 35 S.CL 442, 236 U.S. 
579, 59 L.Ed. 731. 

N.Y.—^In re New York, 93 N.E. 498, 
200 N.Y. 636—^In re Public Parks. 
60 N.Y. 319, affirming 2 Hun 374, 

4 Thomps. & C. 671, 48 How.Pr. 
285. 

20 C.J. p 906 note 31. 
e7i N.J.—Central R, Co. v. Hetfield, 
18 N.J.Bq. 323. 
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Possession and use pending proceed¬ 
ings in general see supra § 221. 

68. N.J.—Central R. Co. v. Het- 
fleld, supra. 

69. Me.—^Lancaster v. Augusta Wa¬ 
ter Dlst., 79 A. 463, 108 Me. 137, 
Ann.Cas.l913A, 1252. 

TO. N.Y.—^Application of Mazzone, 
22 N.B.2d 315, 281 N.Y. 139. 123 
A.L.R. 1467, reversing 4 N.Y.S. 
2d 1, 264 App.Div. 104, motion 
granted 16 N.E.2d 853, 278 N.Y. 
707, reargument denied Mazzone v. 
Hjorth, 22 N.B. 868, 281 N.Y. 671— 
Matter of New York, 93 N.E. 498, 
200 N.Y. 536, reversing 125 N.Y.S. 
1111, 140 App.Div. 894. 

71. N.Y.—^Application of Mazzone, 
22 NE.2d 316, 281 N.Y. 139, 123 
AL.R. 1467, reversing 4 N.Y.S.2d 1. 
254 App.Div. 104, motion granted 
16 N.E.2d 853, 278 N.Y. 707. reargu¬ 
ment denied Mazzone v. Hjorth, 22 
N.E.2d 868, 281 N.Y. 671. 

72. U.S.—Benedict v. New York, N. 
Y., 98 F. 789, 39 C.C.A 290. 

20 C.J. p 906 note 36. 

Filing of map as constituting taking 
creating right to compensation see 
supra S 135. 

73. N.C.—Wright v. Town of Lake 
Waccamaw, 168 S.B. 99, 200 N.C. 
616. 

74k N.Y.—In re New York, etc., R. 
Co., 62 Barb. 85—New York, etc., 
R. Co. V. New York, etc., R. Co., 
11 Abb.N.Cas. 386. 

76p N.Y.—^Ramapo Mountains Water, 
etc., Co. V. Palisades Interstate 
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stitute a legal location of the bridge and the ap¬ 
proaches thereto ;76 and a railroad company which 
has filed a map and profile and given notice to the 
occupants may acquire a lien on the land in favor 
of its right to construct the road,^*^ but where no 
vested right has accrued, such lien may be abolished 
by statute, either after the map is filed, or by do¬ 
ing away in advance with the ordinary effect of the 
map, if filed after the passage of the act.“^8 

Plans and specifications of the condemnor show¬ 
ing the manner in which the land is to be used are 
binding on the condemnorJ® 

Under some statutes the duly recorded or filed 
map,S® or the map, together with the petition to 
which it is annexed,^! is controlling in determining 
the extent of the property taken, and usually the 
map or survey limits the right of condemnation to 
land included in its description.^^ So, in case of 
a taking under some statutes, compensation may be 
allowed only for such land as is described in the 


map,83 and in assessing damages for lands taken by 
a railroad company, the commissioners are some¬ 
times confined to the lands within the limits of the 
survey and location of the road.^^ The condem¬ 
nor is not, however, limited to the land covered by 
a plat filed under statute, where the statute does 
not create a condition precedent to the condemna¬ 
tion of the particular land in question which is out¬ 
side the plat,85 and, under a statute providing that 
the complaint must be accompanied by a map, it 
has been held that the petitioner is not limited to 
the land delineated on a map set forth as part of 
the complaint, on the theory that the land sought 
must be determined from the averments of the com¬ 
plaint in that regard.^® Under some circumstances, 
petitioner is not legally required to condemn all the 
lands shown on the map or plans.87 

Under some statutes a railroad company may 
change the route of the road as shown by the map 
or survey ;88 but where a view has been granted 


Park Comrs., 164 N.T.S. 430, 177 
App.Div. 700. 

20 C.J. p 906 note 37. 

TBi N.T.—In re Poughkeepsie Bridge 
Co., 16 N.B. 601, 108 N.T. 483, re¬ 
versing- 12 N.T.St. 601. 

77- N.T.—^Rochester, etc., R. Co. v. 
New York, etc., R. Co., 17 N.B. 
680, 110 N.T. 128, affirming 44 Hun 
206. 

78- N.T.—^People v. Adirondack R. 
Co., 54 N.B. 689, 160 N.T. 225, re¬ 
versing 56 N.T.S. 869, 39 App.Div. 
34, and affirmed 20 S.Ct. 460, 176 
ir.S. 335, 44 L.Bd..492. 

78- Ill.—^Bast Peoria Sanitary Dist. 
V. Toledo, P. & W. R. R., 187 N.B. 
612, 353 Ill. 296, 89 A.L.R. 870. 

80. In Pennsylvania 

(1) Rule stated in the text has 
been announced in proceedings under 
36 St. § 61 in respect of the acquisi¬ 
tion of lands for state highway pur¬ 
poses.—^Penn Builders v. Blair Coun¬ 
ty,. 163 A. 433, 302 Pa. 300, 76 A.L.R. 
850—May v. Westmoreland County, 
98 Pa.Super. 488. 

(2) Under the above statute, in 
respect of the widening of a state 
highway, where body of plan re¬ 
corded contained nothing showing 
mere establishment of ultimate high¬ 
way width, there was present taking, 
notwithstanding cover contained 
words “Ultimate Widths of Right of 
Way."—In re Appointment of View¬ 
ers, by Reason of Widening of State 
Highway Route No. 86, 168 A. 296, 
106 Pa.Super. 212. 

(3) That plan of proposed change 
of state highway had some writing 
on it outside strip appropriated was 
not a taking outside strip, where 


writing referred to some point or 
Improvement within strip.—Jordan v. 
Clearfield County, 164 A. 98, 107 
Pa.Super. 441. 

(4) Mere recording of map under 
the above statufe does not in all 
cases provided for by the above stat¬ 
ute constitute a present taking and 
warrant an assessment of damages. 
—May V. Westmoreland County, 98 
Pa,Super. 488. 

(5) It has been said that where 
plan for relocating a state highway 
was prepared by division engineer 
and its approval recommended to 
the secretary of highways and plan 
was approved by the chief engrineer, 
the secretary of highways, and the 
governor pursuant to statute, plan 
so approved became the record of 
the appropriation of the land taken 
for the relocated highway.—In re 
Northern Pipe Line Co., 1 A.2d 626, 
132 Pa.Super. 406. 

(6) The right to amend or modify 
the plan filled or recorded under the 
above statute, under certain circum¬ 
stances, has been recognized.—^Penn 
Builders v. Blair County, 153, A. 433, 
302 Pa. 300, 76 A.L.R. 850—In re 
Appointment of Viewers, by Reason 
of Widening of State Highway Route 
No. 86, supra—^May v. Westmoreland 
County, 98 Pa.Super. 488, 

81. Beconstxuotion of highway 

The only land, title to which was 
divested as of the filing of the com¬ 
missioners' oaths, in condemnation 
proceedings for the reconstruction of 
a highway, was such as was de¬ 
scribed in the petition and the map 
annexed thereto when the proceed¬ 
ings were initiated.—In re Pearl 
River-Nanuet Highway No. 9006, 291 
N.Y.S. 846, 249 App.Div. 760. 
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82. Del.—Cooper v. Delaware Gen. 
Electric R. Co., 68 A. 384, 8 Del. 
Ch. 462. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11. 274 Pa. 261. 

20 C.J. p 901 note 75, p 906 note 41. 

83. N.T.—In re Putnam County, 273 
N.T.S. 933, 162 Misc. 185. 

84. Vt.—Post V. Rutland R. Co., 69 
A. 156, 80 Vt. 551. 

85. Wash.—State v. Chehalis County 
Super. Ct., 106 P. 481, 57 Wash. 
71. 

20 C.J. p 906 note 41. 

86. Cal.—People v. Milton. 96 P.2d 
159, 85 Cal.App.2d 649. 

87. U.S.—Shoemaker v. U. S., D.C.,. 
• 13 S.Ct. 361. 147 U.S. 282, 37 L.Ed. 

170. 

20 C.J. P 907 note 43. 

Change not authorized 
In proceedings under L.1901 p 216 
c 466, to obtain land for a water 
supply the * commissioners of ap¬ 
praisal must appraise and provide 
for payment of all land shown on 
the map adopted by the board of es¬ 
timate and apportionment, although 
while such commissioners were sit¬ 
ting the commissioner of water sup¬ 
ply changed the map of lands to be 
taken so as to take only a part of 
them.—^Matter of New Tork, 102 N.T. 
S. 116, 116 App.Div. 801. 

88. N.T.—^New Tork, etc., R. Co. v. 
New Tork, etc., R: Co., 11 Abb.N. 
Cas. 386. 

Pa.—^Hagner v. Pennsylvania. Schuyl¬ 
kill Valley R. Co., 26 A. 1082, 154 
Fa. 475—^In re Philadelphia, etc., R. 
Co., 15 Pa.Dist. 42. 
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and the damages have been assessed, the location 
cannot be changed except on a new petition.^^ 

Notwithstanding it is difficult to apply to certain 
land a plan which has been filed in connection with 
the location of a railroad, the location may be treat¬ 
ed as sufficient to include such land where the par¬ 
ties have treated the location as sufficient and pos¬ 
session of such land was taken with the acquies¬ 
cence of the owner. 

d. Waiver or Loss of Bight to Object 

It has been held or recognized that the right to object 
based on failure to file a map, or the like, or on formal 
defects therein may be waived. 

It has been held or recognized that the owner 
may, by his conduct, waive or lose the right to ob¬ 
ject on the ground that there has been a failure to 
file a map or layout.91 

Formal defects are waived where they are not 


objected to before the hearing on the merits,92 or 
at least where the owners accept the damages 
awarded them.93 

§ 227. Bond or Other Security for Payment 
of Compensation 

There must be due compliance with statutory pro¬ 
visions requiring, as a prerequisite to the prosecution of 
a proceeding to condemn or appropriate property, the 
giving of a .bond or other security for the payment to the 
owner of compensation or expenses incurred by him. 

Statutory provisions which impose as a prerequi¬ 
site to the prosecution of a proceeding to condemn 
or appropriate property the giving of a bond or 
other security for payment of compensation to the 
owner or of expenses incurred must be complied 
with in order to prosecute the proceeding.94 In 
the absence of constitutional or statutory require¬ 
ment no bond or other security is required.95 


89. Pa.—^Lance’s Appeal, 55 Pa. 16, 
93 Am.D. 722. 

90. Mass.—Drury v. Midland R. Co., 
127 Mass. 571. 

20 C.J. p 905 note 24 [a]. 

91. Filing- claim 

Claimant dllngr claim against state 
for appropriation of water rights and 
consequential damages waived the 
filing of a map by the state, show¬ 
ing extent of property appropriated. 
—Burrows Paper Co. v. State, 22 N. 
T.S.2d 47, 174 Misc. 850. 

Pleading 

Party answering amended com¬ 
plaint to condemn land waived failure 
to attach map to original complaint. 
—^Village of Reeder v. Hanson, 213 
N.W. 492, 55 N.D. 331. 

Acceptance of award 

Failure of condemnor to file a map 
of survey may be waived by the own¬ 
er’s acceptance of payment of a judg¬ 
ment awarding compensation.—^Webb 
V. Kentucky & West Virginia Power 
Co., 287 S.W. 232, 216 Ky. 64. 
Estoppel 

Property owner who had knowledge 
of town’s construction of sewer; by 
which his property was benefited, and 
who failed to object, was estopped by 
his acquiescence to complain of de¬ 
fects In proceedings for taking of 
his land by reason of failure to file 
layout of project with boundaries 
and measurements.—Markiewicus v. 
Town of Methuen, 16 N.E.2d 32, 300 
Mass. 560. 

92. Ind.—Logansport, etc., R. Co. v. 
Buchanan, 52 Ind. 163. 

93. N.H.—Sullivan County R. Co. v. 
Keefe, 82 A. 715, 76 N.H. 368. 

94. Cal.—Sutter County v. Tisdale, 
69 P. 141, 136 Cal. 474. 

Pa.—Myers v. Delaware, etc., R. Co., 
3 Kulp 347. 

20 C.J. p 839 note 85, p 907 note 47. 


Expense of viewing and snrveying 

The approval by the supervisors 
of the bond accompanying the peti¬ 
tion for the laying out of a public 
road was equivalent to a declaration 
that the sum named in the bond was 
double the amount of probable costs 
of viewing and surveying the pro¬ 
posed road, as required by statute.— 
Sutter County v. Tisdale, 69 P. 141, 
136 Cal. 474. 

What covered by bond 

A bond filed by a railroad company 
when locating its road, conditioned 
for the payment of damages in con¬ 
sequence of location of road, is' a 
security for all damages that may 
occur from the construction also; 
both are but one injury, and a bond 
filed for one is, therefore, security for 
all.—Wadhams v. Lackawanna, etc., 
R. Co., 42 Pa. 303. 

Authority to file bond 

Authority from the company to file 
the bond is to be presumed in the 
first instance from its execution and 
presentation for approval; after the 
corporation proceeds under it to take 
the land it will he estopped from de¬ 
nying the authority under which the 
bond was filed.—^Myers v. Delaware, 
etc., R. Co., 3 Kulp, Pa., 347. 

Name of obligee 

Fact that a bond was in the name 
of the original owner of land affect¬ 
ed was not necessarily ground for 
restraining continuance of the work 
where, pursuant to a contract of sale 
of which the condemnor’s agent had 
knowledge, such owner transferred a 
part of the land shortly before the 
bond was given.—^Tissue v. Pitts¬ 
burgh, etc., R, Co., 12 Pa.Dist. 175. 
Competency of surety 

(1) A decree that a specified surety 
company is authorized to become 
surety in any action or proceeding 
in court casts burden on exceptant to 
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bond given in proceeding to condemn 
to show that such company is not 
competent to act as surety.—Donald¬ 
son V. Montour R. Co.. 22 Pa.Dist. 
1069, 61 Pittsb.Leg.J. 420. 

(2) The court has, however, de¬ 
clined to accept a bond with a for¬ 
eign surety company as surety.— 
In re Altoona, etc., Terminal R. Co.’s 
Bond, 24 Pa.Co. 561. 

Bond or other security as prerequisite 
to taking possession pendente lite 
generally see supra § 221; pending 
appeal see infra § 329. 

Bond for costs and disbursements 

(1) Formerly, under Pol.Code § 
2692, a bond in support of a peti¬ 
tion for the condemnation of land 
for a private road was required to be 
conditioned to pay the owner his 
necessary costs and disbursements. 
—^Madera County v. Raymond Gran¬ 
ite Co., 72 P. 915, 989, 139 Cal. 128. 

(2) Such a bond for a definite sum, 
double the probable cost of viewing 
and laying out the road as recited in 
the bond^ was sufficient, although 
not containing an unlimited and un¬ 
conditional promise to pay all dis¬ 
bursements, etc.—Madera County -v. 
Raymond Granite Co., supra. 

(3) Statutory provision authorizing 
condemnation suits for acquisition of 
right of way for highways to be 
prosecuted without cost bond was 
not invalid.—State Highway Depart¬ 
ment v. Mitchell’s Heirs, 216 S.W. 
336, 142 Tenn. 58. 

(4) Security for costs in condem¬ 
nation proceeding generally see in¬ 
fra § 388. 

Payment or security as prerequisite 
to taking or damaging generally 
see supra §§ 186-190. 

95. Cal.—San Luis Obispo County v. 
Simas, 81 P. 972, 1 Cal.App. 175. 
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Under some circumstances a railroad company 
seeking to condemn land must give security, not 
only to the owner, but to persons to whom he grant¬ 
ed parts of the land after the preliminary survey.^® 
However, the fact that no security is given to one 
owner does not affect the right of the company to 
file a bond for the benefit of another owner.^*^ 

According to some cases the bond need not con¬ 
tain a fixed sum or penalty in the absence of a con- 
stitttional or statutory requirement in that re¬ 
gard, but the fact that it does designate a fixed 
sum as a penalty does not render it insufficient.^^ 
In determining the amount of the bond, the court 
has considered the facts that the property is used 
for a particular purpose and that the construction 
of the proposed railroad by the condemnor will, in 
great measure, destroy the property for such use.l 

Where the charter of a corporation provides that 
it must give to a landowner a bond for the payment 
of such damages as may be assessed for any part 
of his land taken by the corporation, the filing of 
the bond in the county clerk’s office and an accept¬ 
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ance by him has been regarded as an acceptance and 
delivery to the landowner.^ If there is an offer to 
the property owner of the required bond, and the 
owner takes and holds it for several months, the 
burden is on him to show that he did not intend to 
accept it as security for his damages.3 

While the approval of the bond by the court is 
necessary under certain circumstances,^ objection 
based on lack of approval may not be available un¬ 
der all circumstance. 5 Even though a statute un¬ 
der which a company is incorporated and given the ■ 
right of eminent domain does not require a formal 
petition for the approval of a. bond refused by a 
landowner, the better practice is to file such a pe¬ 
tition.® Under some statutes a tender of the bond 
to the landowner and its rejection by him must be 
shown by petitioner in order to entitle it to have the 
bond approved.^ In order to obtain the approval of 
the bond required by some statutes, it must affirma¬ 
tively appear to the court that the petitioner has a 
right to condemn.® While under some statutes the 
bond should not be approved until the necessity for 


Pa.'—See Wilson v. Susquehanna Pipe 
Line, 28 Del.Co. 51. 

Bond to reimhnxse county 
Fact that petition of state highway 
commission, filed pursuant to Harrel- 
son Road Act § 69, Acts Sp.Sess. 
1923 p 84, for change in location and 
width of state highway in the man¬ 
ner designated by Crawford & M. 
Dig. § 5249, was not accompanied by 
bond, conditioned for reimbursing 
the county for any claim which 
might be sustained against it for 
land taken, did not invalidate the 
order of condemnation; Act 1923 No. 
611 p 490, amending § 5249, so as to 
require a bond, applied only to peti¬ 
tions filed by landowners to open or 
change highways at their initial ex¬ 
pense and not to petitions filed by 
the state highway commission under 
Harrelson Road Act § 69.—^Washing¬ 
ton County v. Broyles, 17 S.W.2d 872, 
179 Ark. 733. 

98. Pa.—In re Buffalo, etc., R. Co., 
17 Pa.Dist. 70. 

97. Pa.—In re Philadelphia, etc,, R. 
Co., 15 Pa.Dist. 42. 

98. In Pennsylvania 

(1) The rule stated in the text has 
been announced.—Illig v. Chartiers 
Southern Ry. Co., 112 A. 416, 268 Pa. 
467—Boles v. Pittsburgh, etc., R. Co., 
42 Pa.Co. 371—Donaldson v. Mon- 

, tour R. Co., 22 Pa.Dist. 1069, 61 
■ Pittsb.Leg.J. 420. 

(2) But a contrary view has ap¬ 
parently been taken.—Pennsylvania 
R. Co. V. Wehrle, 26 Pa.Dist. 824. 

99. Pa.—Twelfth St. Market Co. v. 
Philadelphia & R. T. R. Co., 21 A. 
902, 909, 142 Pa. 580. 

29 O.J.S.-75 


1. Pa.—^In re Buffalo, etc., R. Co., 17 
Pa.Dist. 70. 

2. N.T.—Selden v. Delaware, etc., 
Canal Co., 29 N.Y. 634, affirming 
24 Barb. 362. 

3. Pa.—Studebaker v. New Castle 
Gas Co., 7 Pa.Super. 641. See In 
re Chester Housing Authority, 30 
Del.Co. 25. 

4. Pa.—Myers v. Delaware R. Co., 
3 Kulp 347. 

5. Purchase after, and with knowl¬ 
edge of, appropriation 

The fact that a bond filed to secure 
payment of damages for condemna¬ 
tion of water rights had not been 
approved was immaterial, where de¬ 
fendant company, to plaintilTs knowl¬ 
edge, had appropriated the water six¬ 
teen years before plaintiff purchased 
the land.—^Blanch v. Johnstown Wa¬ 
ter Co., 93 A. 169, 247 Pa. 71. 

6. Pa.—Oak Grove Water Co. v. 
Thompson, 84 A. 502, 235 Pa. 486. 

20 C.J. p, 907-note 60. 

Bssentials of petition 
Pa,—Oak Grove Water Co. v. Thomp¬ 
son, 84 A. 602, 235 Pa. 486—Phil¬ 
adelphia, H. & P. R. R. Co. V. 
Gorgas, 14 Pa.Dist. 824, 31 Pa.Co. 
340, 19 Montg.Co. 201, 19 York 
Leg.Rec. 117. 

20 C.J. p 907 note 60 [a]. 

7. Pa.—Oak Grove Water Co. v. 
Thompson, 84 A. 502, 235 Pa. 486. 

81 . In Pennsylvania 

(1) The rule stated in the text has 
been announced.—Oak Grove Water 
Co. V. Thompson, 84 A. 502, 235 Pa. 
486. 


I (2) Court is not under any legal 
obligation to approve the bond ten¬ 
dered, where it does not affirmative¬ 
ly appear, either in the petition or 
in the notice, or in the bond itself, 
that the land is to be taken for 
any purpose for which lands may be 
acquired by condemnation.—Wilson 
V. Pittsburg, etc., R. Co., 72 A. 235, 
222 Pa. 541—^Wilson v. Pittsburg, 
etc., R. Co., 34 Pa.Super. 575. 

(3) The view has been taken, how¬ 
ever, that on a petition to approve 
a bond tendered by a railroad the 
court will not determine questions 
which involve the legal or constitu¬ 
tional power to take, since jurisdic¬ 
tion of the supervision and control 
of all corporations other than those 
of a municipal character is commit¬ 
ted to the equity courts.—In re Ban¬ 
gor, etc., R. Co., 8 Pa.Dist. 66. 

(4) It has been stated broadly 
that, if the corporation presenting 
the bond has the right of eminent 
domain, it is the duty - of the court 
to approve the bond if it is sufficient. 
—American Natural Gas Co. v. Ev¬ 
ans, 63 Pa.Super. 162. 

(5) On application for approval, 
the validity of petitioning company's 
charter cannot be questioned.—Sus¬ 
quehanna Pipe Line Co. v. Sprenkle, 
14 Pa.Dist. & Co. 341, 44 York Leg. 
Rec. 101. 

(6) In such case an allegation that 
such corporation intended to use the 
proposed improvement for an illegal 
purpose may not be made the subject 
of inquiry.—Susquehanna Pipe Line 
Co. v. Sprenkle, supra. 
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the proposed work or improvement is determined,^, 
under other statutes, in a proceeding for approval 
of the bond, the resolution of the board of directors 
of the company which seeks to condemn is conclu¬ 
sive as to the necessity of the proposed work or 
improvement,^^ and is prima facie correct as to 
the necessity of condemning the amount of land 
which the company seeks to condemn.^^ The ac¬ 
tion of the trial court in approving the bond and 
directing that it shall be filed involves an adjudi¬ 
cation that ever 3 ^hing has been done which entitles 
the petitioner or condemnor to have the bond filed^^ 
Where a company does nothing to substantiate its 
answers to exceptions to its bond, the refusal to ap¬ 
prove the bond after a year from its presentation 
is proper.i^ 

Although a bond filed by a railroad and a surety 
company for damages is to be construed the more 
strongly against the obligors, because they fixed its 
terms, it is still to be construed according to its 
langniage, in the absence of competent parol evi¬ 
dence qualifying it.^^ 


29 C.J.S. 

Under some statutes the condemnation of land for 
certain purposes is complete on the acceptance of a 
bond by the landowner, even though the damages 
have not yet been determined,and the owner is 
restricted to his remedy on the bond.^® Thereafter 
the condemnor may not defeat the owner’s claim 
for damages, nor diminish the amount, by abandon¬ 
ing the property acquired,^*^ by transferring a part 
of such property, or rights therein,^® or by return¬ 
ing or granting such rights to the owner.^® 

Even though it subsequently develops that the 
sureties are insolvent, the court cannot, in the ab¬ 
sence of statutory authorization, require the giving 
of additional security.^® 

Failure to give a bond may be waived by the ac¬ 
ceptance of the amount of a judgment awarding 
compensation.^^ Objection to a bond based on for¬ 
mal defects should be made when the bond is pre¬ 
sented, and objection on that ground made a con¬ 
siderable time after the bond is filed and approved 
may be too late.^^ 
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C. DEFENSES AND OBJECTIONS 


§ 223. In General 

Any defense or objection may be made that chal¬ 
lenges the legality of the proposed taking of the property; 
but where the petitioner’s right to exercise the power of 
eminent domain Is made out satisfactorily, the court can¬ 
not deny it for extraneous reasons which do not affect 
the defendant or the real merits of the case. 

9. Pa.—In re Bessemer Coke Co., 6 
Pa.Dlst. 765, 

la Pa.—Wilson v. Pittsburg, etc., 

R. Co., 72 A. 235, 222 Pa. 641. 

11. Pa.—Wilson v. Pittsburg, etc., 

R. Co., 72 A. 235, 222 Pa. 541. s 

3>iLty to approve 

Where ft appears, by resolution of 
the board of directors of a railroad 
company invested with power of em¬ 
inent domain, that land is necessary 
for a purpose for which the com¬ 
pany may condemn, and the resolu¬ 
tion is made a part of the petition 
for the approval of the bond ten¬ 
dered, and the adoption thereof is 
proved or admitted, and the bond ten¬ 
dered after due notice is in proper 
form and adeguate in amount, and the 
sureties are sufficient, it is the diAy 
of the court to approve the bond.— 

Wilson V. Pittsburg, etc., R. Co., 72 
A. 236, 222 Pa. 541—Wilson v. Pitts¬ 
burg. etc., R Co., 34 Pa.Super. 575. 

12. Pa.—Gring v. Sinking Spring 
Water Co., 113 A. 435, 270 Pa. 232 
—^Burkhard v. Pennsylvania Water 
Co., 82 A. 1120, 234 Pa. 41. 

20 C.J. p 894 note 1. 

13- Pa.—Oak Grove Water Co. v. 

Thomnson, 84 A. 6j02, 235 Pa. 486. 


In general, any fact may be raised as a defense 
to condemnation proceedings that challenges the le¬ 
gality of the proposed taking of the property,23 such* 
as any fact which tends to show that the exercise 
of the power to condemn is unauthorized or 
which shows a cause why defendant’s property 

vision of St. $ 1599b-l for a bond 
creates a condition precedent but did 
not find it necessary to decide the 
question.—Webb v. Kentucky & West 
Virginia Power Co., 287 S.W. 232, 216 
Ky. 64. 

22. Pa.—^Myers v. Delaware, etc., R. 
Co., 3 Kulp 347. 

23. Tex.—^Jones v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 14 
S.W.2d 357, affirmed Missouri-Kan- 
sas-Texas Ry. Co. of Texas v. 
Jones, Com.App., 24 S.W.2d 366. 

Objections based on various other 
grounds than are mentioned in this 
section are treated in other plac¬ 
es in this Title in connection with 
the particular matters to which 
they relate. 

That defendant has not been al¬ 
lowed Just compensation ascertained 
according to law may be shown as a 
defense.—^Light v. City of Danville, 
190 S.E. 276, 168 Va. 181. 

24. XJ.S.—Colorado Central Power 
Co. V. City of Englewood, C.C.A. 
Colo., 89 F.2d 233. 

Mich.—^Lansing v. Jenison, 167 N.W. 

347, 201 Mich. 491. 

20 C.J. P 909 note 86. 


14. Pa.—Stone v. Pittsburg, etc., R. 
Co., 56 PsLSuper. 616. 

UabiUty of sureties 
Pa.—Thomas Pox Estate v. Colonial 
Trust Co., 79 A. 153, 230 Pa. OS- 
Stone V. Pittsburg, etc., R. Co., 56 
Pa.Super. 615. 

20 C.J. p 908 note 62 [a]. 

15. Pa.—Wanamaker v. Schuylkill 
River East Side R. Co., 90 A. 561, 
244 Pa. 214—^Ralston v. Equitable 
Gas Co., 70 Pa.Super. 188. 

16. Pa.—^Ferguson v. Pittsburgh & 

R. Co., 98 A. 732, 263 Pa. 581. 

17. Pa.—Ralston v. Equitable Gas 
Co., 70 Pa.Super. 188. 

18. Pa.—^Ferguson v. Pittsburgh & 

S. R, R. Co., 98 A. 732, 253 Pa. 581 
—Ralston v. Equitable Gas Co., 
70 Pa.Super. 188. 

19. Pa.—Ferguson v. Pittsburgh & 
S. R. Co., 98 A. 732, 253 Pa. 581 
,—Ralston v. Equitable Gas Co., 

70 Pa.Super, 188. 

20. Pa.—Welsh v. New Castle North¬ 
ern R. Co., 6 Pa.Co. 56. 

21. m Kentucky the rule stated in 
the text was announced in a case in 
which the court apparently did not 
agree with the view that the pro- 
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should not be taken for the purpose alleged in the to exercise the power of eminent domain is made 
petition,25 such as that it is not required for the out satisfactorily, the courts cannot deny it for any 
purpose alleged,26 or that the purpose for which the extraneous reasons which do not affect defendant, 
taking is sought is not a public purpose.27 Under nor the real merits of the case,26 such as that the 
some statutes, any cause which ordinarily would purpose or enterprise for which the taking is sought 
constitute ground for a plea in abatement, demur- is not desirable, feasible, or practicable,^® that the 
rer, or answer may be presented in objections au- exercise of the power may cause inconvenience, 
thorized by the statute.28 hardship, or loss to defendant,^! or that other 

On the other hand, when the right of petitioner lands not involved in the proceedings are necessary 


Noncompliance with: 

Statutory requirements generally 
see supra § 215. 

Conditions precedent see supra §§ 
222-227. 

Res Judicata see infra §§ 327-329. 

25. Fla.—^Wilton v. St. Johns Coun¬ 
ty. 123 So. 527. 98 Fla. 26, 65 A.L.R. 
488. setting aside 117 So. 321. 

Right of way for pipe line 
In railroad's condemnation pro¬ 
ceedings for right of way for pipe 
line, it is prima facie good defense 
that railroad is merely seeking right 
of way to take water without com¬ 
pensation and without condemning 
source of supply.—Robertson v. 
Brooksville & I. Ry.. 129 So. 582. 100 
Fla. 195. 

26. Iowa.—^Minear v. Plowman. 197 
N.W. 67, 197 Iowa 1188—Bennett 
V. City of Marion, 76 N.W. 844, 106 
Iowa 628. 

Necessity of taking particular prop¬ 
erty see supra $ 90. 

Property outside city 
The fact that property outside a 
city which the city seeks to condemn 
for transmission lines for a mu¬ 
nicipal light and power system is not 
necessary, used, or useful in serving 
the city or its residents may be pre¬ 
sented as an objection to the con¬ 
demnation proceeding.—Colorado 

Central Power Co. v. City of Engle¬ 
wood, C.C.A.C 0 I 0 ., 89 P.2d 233. 

27. Tex.—Jones v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 
14 S.W.2d 357, affirmed Missouri- 
Kansas-Texas Ry. Co. of Texas v. 
Jones, Com.App., 24 S.W.2d 366, 

Necessity that taking be for public 
purpose see supra § 29. 

2a Ind.—Root v. State, 192 N.B. 447, 
207 Ind. 312. 

29. Ind.—State v. Patten, 199 N.E, 
577, 209 Ind. 482—Reuter v. Milan 
Water Co., 198 N.B. 442, 209 Ind. 
240. 

La.—^Louisiana Highway Commission 
V. Hays, 172 So. 432, 186 La. 398— 
Louisiana Highway Commission v. 
Treadaway, App., 173 So. 209, af¬ 
firmed Louisiana Highway Com¬ 
mission v. Treadway, 175 So. 94. 
N.J.—^Wiedmer v. West Jersey & S. S. 
R. Co., 126 A, 217, 2 N.J.Misc. 942, 
affirmed 129 A. 923, 101 N.J.Law 
671. 


N.T.—^New York Tel. Co. v. Wood, 

259 N.Y.S. 365, 145 Misc. 481. 
Tenn.—^Webb v. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 143 

Tenn. 423. 

Va.—^Light V. City of Danville, 190 S. 

E. 276, 168 Va. 181. 

20 C.J. p 909 note 86. 

Defenses held not available 

(1) Property owners cannot de¬ 
feat condemnation proceeding by 
state road commission to acquire 
land for state highway on ground 
thaf they will be without remedy to 
recover damages, since commission 
by bringing such action assumes all 
liabilities incident thereto, and cannot 
escape liability for damages on 
ground that it may be sued only on 
written contracts.—Barnes v. Wade, 
58 P.2d 297, 90 Utah 1. 

(2) That a railroad has, under its 

charter, power to do all that it pro¬ 
poses by means as advantageous to 
the public as it would have, should 
it acquire stock owned by defendant 
in another railroad, is no defense to 
an application by the railroad to con¬ 
demn such stock.—^New York, etc., 
R, Co. V. Offield, 60 A. 740, 78 Conn. 
1, affirmed Offield v. New york, etc., 
R. Co., 27 S.Ct 72, 203 U.S. 372, 51 L. 
Ed. 231. Y 

(3) Other defenses held not avail¬ 
able see 20 C.J. p 909 note 86 [a]. 
Power of TJhited States to condemn 

cannot be clialleng'ed by private 
landowner on ground 

(1) Of want of consent by the 
state.—^U. S. V. Eighty Acres of Land 
in Williamson County, D.C.I11., 26 F. 
Supp. 315. 

(2) That funds are not available 
for payment of awards.—Bamidge v.. 
U. S., C.C.AMO., 101 F.2d 295. 

(3) Lack of funds on hand is no 
defense to a proceeding by the secre¬ 
tary of war to condemn land for a 
military training camp.—In re Mili¬ 
tary Training Camp in Prince George 
County, D.aVa., 260 F. 986. 

DiterfereiLoe with prior use of prop¬ 
erty 

On motion to dismiss proceeding 
by United States to condemn part 
of county courthouse green for erec¬ 
tion of post office, considerations re¬ 
lating to impairment of courthouse 
green were relevant to subject mat¬ 
ter only to extent that they had bear¬ 
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ing on importance of public use to 
which property was put.—U. S. v. 
Certain Parcels of Land in Town of 
Denton of Caroline County, D.C.Md., 
30 F.Supp. 372. 

Laches 

The fact that there has been lach¬ 
es in the construction of a railroad 
is no defense to proceedings to con¬ 
demn a right of way if the company 
is about to construct the road and 
utilize the property acquired in the 
near future.—State v. Pacific County 
Super. Ct, 105 P. 637, 56 Wash. 214. 

30. U.S.—^U. S. V. Certain Parcels 
of Land in Town of Denton of Car¬ 
oline County, D.C.Md., 30 F.Supp. 
372. 

Colo.—^Plne Martin Mining Co. v. 
Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529—Schneider v. Schneider, 
86 P. 347, 36 Colo. 518. 

Va.—^Light V. City of Danville, 190 
S.E. 276, 282, 168 Va. 181, citing 
Corpus Taxis. 

31. N.Y.—City of Binghamton v, 
Buono, 208' N.Y.S. 60, 124 Misc. 
203. 

20 C.J. p 909 note 86 [a] (1), (7). 
Injury by seepage of water 

In proceedings to condemn the 
right to transport water through re¬ 
spondent's ditch, evidence by wit¬ 
nesses for respondent that trans¬ 
porting the extra water would injure 
the lands of respondents by seepage, 
contradicted by petitioner's witness¬ 
es, does not defeat the right to con¬ 
demnation, since even if the jury 
should find the damage would result, 
they would allow compensation there¬ 
for.—State V. Superior Court, Kittitas 
County, 195 P. 1051, 114 Wash. 663. 
Loss of business 

It is no defense to condemnation 
proceedings to acquire land for 
school site that, if property is ac¬ 
quired by city, it will de¬ 
prive defendants of carrying on their 
business in immediate vicinity, there¬ 
by causing great loss to them.— 
City of Binghamton v. Buono, 208 N. 
Y.S. 60, 124 Misc. 203. 

Undesirable crossing 
The fact that a condemnation of a 
highway over land devoted to rail¬ 
road use will result in undesirable 
grade crossing is not an objection to 
the condemnation, the separation of 
grades being best effected by pro- 
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to carry out the purpose of the condemnation.32 A 
technical objection is entitled to but little weight in 
a case where important rights affecting a communi¬ 
ty are involved and the substantial rights of all are 

protected.22 

In a proceeding by a city to condemn land for a 
street, or other public improvement, it is a good de¬ 
fense that the condemnation has not been ordered 
by the city counCil.^^ On the other hand, the source 
of the fimds with which a city, county, or district 
pays for lands condemned is of no concern to the 
landowner,25 and it is no defense to condemnation 
proceedings by the city, county, or district that it 
has no funds, or has not provided adequate funds. 


with which to pay for the property taken,36 or 
that the funds provided therefor are being, or have 
been, diverted ;37 or that the city will thereby in¬ 
cur an indebtedness in excess of its debt limit 
or that it has failed to comply with a statute pro¬ 
viding that a resolution for a funded debt shall 
provide for taxation or that the assessment of 
other lands in order to raise the fund to pay for the 
improvement was irregular.**® 

Motive of petitioner. The motive with which pe¬ 
titioner institutes the proceedings generally is im¬ 
material, unless a legal wrong will result and bad 
faith, as affecting the proceedings, cannot be im¬ 
puted on the mere insufficiency of the pleadings^^ 


ceeding* for that purpose after the 
street had been established.—^North¬ 
ern Pac. Ry. Co. v. City of Duluth, 
189 N.W. 937, 153 Minn. 122.. 

32. Wash.—State v. Chehalis Coun¬ 
ty Super. Ct.. 93 P. 423, 48 Wash. 
277, 125 Am.S.R. 927, 17 LuR.A., N. 
S., 1005. 

20 C.J. p 909 note 86 [a] (4). 

33. Me.—^Kittery Water Diet. v. Asr- 
amentlcus Water Co., 67 A. 631, 103 
Me. 25. 

Or.—City of Portland v. Kamm, 285 
P. 236, 132 Or. 817. 

Wash.—Chelan County v. Navarre, 80 
P. 845, 38 Wash. 684. 

20 C.J. p 910 note 87. 

34. W.Va.—^Bluefield v. Bailey, 67 S. 
B. 805, 62 W.Va. 304. 

36. Ill.—Chicagro v. Sanitary Dist., 
Ill N.E. 491, 272 III. 37. 

Tex.—^Vey v. City of Fort Worth, Civ. 
App., 81 S.W.2d 228, error dis¬ 
missed. 

Va.—Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

36. Ill.—^Forest Preserve Dist. of 
Cook County v. Chicago Title & 
Trust Co., 183 N.B. 819, 351 Ill. 
48—South Park Com'rs v. Living¬ 
ston, 176 N.E. 546, 344 Ill. 368. 

Md.—^Mkrchant v. City of Baltimore, 
126 A. 884, 146 Md. 613. 

N.J.—^Darling v. Board of Chosen 
Freeholders of Hudson County, 107 
A. 864. 

Ohio.—City of Dayton v. Vance, 26 
Ohio N.P., N.S., 161. 

Va.—Light V. City of Danville, 190 
S.B. 276, 168 Va. 181. 

Wash.—State ex rel. Wlllapa Electric 
Co. V. Superior Court in and for- 
Paclflc County, 83 P.2d 742, 196 
Wash. 523—^Richardson v. Ostlund, 
13 P.2d 2, 168 Wash. 638. 

20 C.jr. p 910 note 94. 

Provisions for payment of compensa¬ 
tion generally see supra §§ 98-103. 
City’s flnanrJal Inability to extend 
streets across radlroad tracks does 
not bar expropriation of right of way 
for such purpose as authorized by 
■judgment; and the railroad com¬ 


pany’s possible inability to pay its 
share of cost of extending street 
across its tracks would not deprive 
city of granted right to expropriate 
right of way for such purpose and 
proceed with project.—City of 
Shreveport v. Texas & P. R» Co., 
152 So. 913, 178 La. 1087. 

Inadequacy of fund 
In the preliminary inquiry to de¬ 
termine whether title shall be ac¬ 
quired by a city, it is no defense 
that the sum provided for the pur¬ 
pose is inadequate.—^Babylon v. Berg¬ 
en, 124 N.Y.S. 871, 68 Misc. 433. 
Property of ipnblic utility 
The fact that no funds had been 
appropriated to pay for electric dis¬ 
tribution plant sought to be con¬ 
demned by city, or that funds were 
not available to pay for the proper¬ 
ty when taken; or that the city had 
contracted with third persons for 
sale of bonds to pay the public utili¬ 
ty for the property to be taken is 
of no concern to the public utility.— 
City of Lebanon v. Public Service 
Co. of Indiana. 14 N.E.2d 719, 214 
Tnd. 295, appeal dismissed Public 
Service Co. of Indiana v. City of Le¬ 
banon, Ind., 59 S.Ct. 84, 306 U.S. 558, 
83 L.Ed. 362, rehearing denied 59 S. 
Ct. 143, 306 U.S. 671, 83 L.Ed. 435. 

Whether certificates of indebted¬ 
ness have been sold and money re¬ 
ceived by city has no effect on legali¬ 
ty of proceeding to condemn prop¬ 
erty for library.—^Johnson v. City 
of Baltimore, 148 A. 209, 158 Md. 93, 
66 A.L.R. 1488. 

In District of Oolninbia where land 
is to be condemned for sewer pur¬ 
poses, It is no defense that at the 
time of the institution of the pro¬ 
ceedings no appropriation has been 
made by congress to pay for the land. 
—^Macfarland v, El verson, 32 App. 
D.C. 81, 

37- Colo.—^Public Service Co. of 
Colorado v. City of Loveland, 245 
P. 493, 79 Colo. 216. 

Ky.—^Shipp V, City of Lexington, 279 
^.W, 1094, 212 Ky. 702. 
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38. Iowa.—^In re Cedar Rapids, 51 
N.W. 1142, 85 Iowa 39. 

Va.—Light v. City of Danville, 190 
S.E. 276, 168 Va. 181. 

Wash.—State v. Whatcom County 
Super. Ct, 85 P. 256, 42 Wash. 521. 

39. N.Y.—^Plood Abatement Commn. 
V. Merritt, 158 N.Y.S. 289, 94 Misc. 
388. 

40. Cal.—^Alameda v. Cohen, 65 P. 
127, 133 Cai. 5. 

20 C.J. p 910 note 2. 

41. Colo.—Denver, etc., R. Co. v. 
Mills, 147 P. 681, 59 Colo. 198, 
Ann.Cas.l916E 985. 

La.—Ouachita Parish School Board 
V. Clark, 1 So.2d 54, 197 La. 131. 
Pa.—Grlng v. Sinking Spring Wa¬ 
ter Co., 113 A 435, 270 Pa. 232. 

“The case is not to be decided by 
the purposes and plans that may he 
hidden in the minds of the agency 
undertaking to condemn for a public 
purpose, but by the validity of what 
is to be done and may be done as 
shown by the record in the proceed¬ 
ings.”—^Light V. City of Danville, 190 
S.E. 276, 282, 168 Va. 181. 

Intent to commit crime 
Appropriation of land for lawful 
use on petition averring such intent 
cannot be defeated by charging secret 
intent to violate a criminal statute 
in no way connected with the subject 
of appropriation.—Sisters of Provi¬ 
dence of St. Mary’s of the Woods v. 
Lower Vein Coal Co., 154 N.E. 669, 
198 Ind. 645. 

Vlolatiosk of antl-tmst laws 
The fact that the condemning cor¬ 
poration may be violating the anti¬ 
trust laws is no defense which will 
deprive It of the right to condemna¬ 
tion.—Webb V. Knox County Trans¬ 
mission Co., 225 S.W. 1046, 143 Tenn. 
423. 

42. Colo.—^Denver, etc., R. Co. v. 
Mills, 147 P. 681, 59 Colo. 198. Ann. 
Cas.l916E 985. 

Failure to admit respondent’s title 
Bad faith in instituting the pro¬ 
ceedings is not shown by the failure 
of the petition to admit respondent’s 
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or to a delay in prosecuting the proceedings.^* It 
is no defense that petitioner may intend to divert 
the property to some other use than that for which 
it is sought to be appropriated.^^ In a proceeding 
by the secretary of war to condemn land on which 
to establish a training camp, it is no concern of the 
landowner that the government has agreed with a 
city to turn the property over to the latter after hav¬ 
ing acquired title, or that the government is to re¬ 
tain title and the city is to pay the damages award¬ 
ed.^® 

Who may object. The propriety of granting the 
petition, and the regularity of the proceedings, can 
be objected to only by those whose lands are af¬ 
fected,^® Property owners cannot complain respect¬ 
ing the condemnation of land platted as streets, in 
the absence of a complaint by a municipality made a 
party to the proceedings.^^ The failure of a city, 
authorized to contract for the construction of a 
waterworks system as well as to purchase the prop¬ 
erty necessary therefor, to provide at once for 


§ 229 

meeting the payments contemplated before exercis¬ 
ing the right of eminent domain, cannot be urged 
as a defense by persons who are neither residents 
of the city nor taxpayers therein, and whose de¬ 
mands are subserved when the money is paid into 
court for their benefit.^* 

Waiver and estoppel. Defenses and objections 
may be lost by waiver^® or estoppel.®® 

§ 229. Prior Contract, Grant, Dedication, or 
Location 

A prior contract, grant, dedication, or location, gen¬ 
erally, is no defense to subsequent proceedings to con¬ 
demn the property affected. 

The effect of a prior contract with the landowner 
as a defense or objection to the right to maintain 
condemnation proceedings depends largely on the 
nature and construction of the contract®^ The fact 
that the petitioner, or its predecessor, has acquired 
an interest in or right to use the land by a prior 
contract or grant does not prevent it from abandon- 


title, althougrh the petition Is held in¬ 
sufficient on that ground.—^Denver, 
etc., R. Co. V. Mills, supra. 

43. N.T.—Matter of University Ave¬ 
nue, 144 N.Y.S. 1086. 82 Misc. 598. 

DUay of several years 
The mere fact that there has been 
a delay of several years in prosecut¬ 
ing proceedings to condemn land for 
a street does not show such bad 
faith on the part of the city as to 
invalidate the proceedings.—Matter 
of University Avenue, supra. 

44. Ind.—Sisters of Providence of 
St. Mary’s of the Woods v. Lower 
Vein Coal Col, 154 N.K 669, 198 
Ind. 645. 

20 C.J. p 910 note 92. 

Land condemned fox street purposes 
Where it appears from a resolution 
of the board of estimate and appor¬ 
tionment of a city that certain lands 
are required for street purposes, an 
objection that the proceedings are in 
reality commenced for the purpose of 
the construction of an elevated rail¬ 
road structure, and not for street 
purposes, cannot be considered.—In 
re New York. Ill N.B. 266. 217 N.Y. 

45. reargument denied 112 N.E. 1058, 
217 N.Y. 665. 

Bight of power company to con- 
deonuL land,for transmission line for 
steam-generated electricity will not 
be denied because of possible use for 
transmitting hydroelectricity.—Shep- 
herdstown Light & Water Co. v. Lu¬ 
cas, 148 S.E. 847, 107 W.Va. 498— 
Monongahela West Penn Public Serv¬ 
ice Co. V. C. F. Cunningham Co., 127 
S.E. 61, 98 W.Va. 130. 

Transfer to another 
A charge that proposed appropria- 


tor of land for railroad contemplates 
transfer of railroad property to an¬ 
other railroad states no defense.— 
Sisters of Providence of St Mary's 
of the Woods v. Lower Vein Coal Co., 
154 N.E. 669, 198 Ind. 646. 

4& U.S.—U. S. V. Forbes, D.C.Ala., 
259 F. 685, affirmed Forbes v. U. S., 
C.C.A., 268 F. 273. 

46. Mo.—City of St. Louis v. Senter 
Commission Co., 84 S.W.2d 133, 
336 Mo. 1209. 

20 C.J. p 910 note 3. 

Condemnation of other lands no de¬ 
fense 

It is no defense that it is sought In 
the same proceedings to condemn 
other land in which defendant is not 
interested.—^Denver Power, etc., Co. 
V. Denver, etc., R, Co., 69 P. 568, 30 
Colo. ?04—20 C.J. p 911 note 3 [a] 
( 1 ). 

IhjiLry to other lands 
That power company, protected by 
statute, would be injured by taking 
railroad land. Is no defense to ’•ail- 
road in eminent domain pro'jeedings. 
—State V. Superior Court for Grays 
Harbor County, 286 P. 37, 155 Wash. 
661. 

Who may object to exercise of power 
see supra § 95. 

47- Ill.—^Western Springs Park Dist. 
V. Lawrence, 175 N.E. 579, 343 Ill. 
302. 

48. Or.—^Dallas v. Hallock, 76 P. 204, 
45 Or. 246. 

49. Neb.—State v. Omaha & S. I. 
Ry. Co., 170 N.W. 496, 103 Neb. 
40. 

Pa.—Barron v. United Ry. Co., 93 
Pa.Super. 55^. 


R.I.—^Frank W. Coy Real Estate Co. 
V. Pendleton, 123 A. 562, 45 R.I. 
477. 

20 C.J. p 911 note 6. 

Waiver of irregularities in assess¬ 
ment of compensation see infra § 
314. 

By agreement 

Condemnor’s and landowner’s 
agreement that all matters in con¬ 
troversy were eliminated except is¬ 
sues regarding damages and bene¬ 
fits constitutes waiver of objections 
to procedure which landowner has 
power to waive.—^Wilbarger County 
V. Hall, Tex.Com.App., 55 S.W.2d 797, 
affirming Hall v. Wilbarger County, 
Civ.App., 37 S.W.2d 1041. 

Technical objections not going to 
merits are waived when not made in 
due time.—-Application of Board of 
Sup’rs of Sullivan County, 278 N.Y.S. 
870, 164 Misc. 723. 

50. U.S.—^Arkansas & O. R. Co. v. 
St. Louis & S. F. R. Co., C.C.Ark., 
103 F. 747. 

N.J.—^Valemont Realty Corporation v. 
State Board of Public Utility 
Com'rs, 163 A. 90, 9 N.J.Misc. 70. 

20 C.J. p 911 note 7. 

Waiver or estoppel as to defects in 
condemnation proceedings see infra 
§ 412. 

Becelpt of damages 
The receipt by the owner of dam¬ 
ages awarded him estops him to ob¬ 
ject to Irregularities in the proceed¬ 
ings in taking his land.—^Eighth 
School Dist. of Norton v. Cqpeland, 
Mass., 2 Gray 414. 

61. Or.—City of Dallas v. Hallock, 
75 P. 204, 44 Or. 246. 

20 C.J. p 911 note 3, • 
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ing such interest or right and acquiring the same 
or a greater right or privilege in such land by con¬ 
demnation proceedings,52 or from condemning land 
at a different location nor is it a defense to a 
proceeding to condemn a particular piece of land 
that the owner had offered a different tract and ex¬ 
ecuted a deed therefor, if such offer was not ac- 
cepted.54 An interest in property sought to be con¬ 
demned held by the party seeking to acquire title 
is not a bar to a proceeding to acquire a fee title 
to the same, where his rights are clear and the ne¬ 
cessity for a fee title has been legally determined,55 
and it is no objection to a proceeding to acquire land 
in fee that petitioner is a lessee of the premises for 
a term of years.55 It is no defense or objection to 
a proceeding by the proper officials to condemn land 
for street or highway purposes, that the owner has 
dedicated his land by acts in pais for such a pur¬ 


pose,57 or that the highway officials had accepted 
donations of lands for a right of way, or moneys 
to procure one.55 

It is no defense to a railroad company’s right to 
condemn property for a railroad purpose that a 
number of citizens guarantee the company that the 
property needed for such purpose shall not cost be¬ 
yond a certain amount,55 or that another railroad 
had been previously laid out over the same right of 
way.50 Where a railroad was at one time the own¬ 
er of the tract on which it built its track, the fact 
that it afterward lost its title by foreclosure does 
not prevent it from condemning a right of way 
across the same tract, on paying compensation there- 
for.61. 

It is no defense or objection to a municipality’s 
right to condemn property that municipal officers 
made an unauthorized contract affecting the land,52 


52. Conn.—^McArthur v. Morgan, 49 
Conn. 347. 

Ill.—Chicago, etc., R. Co. v. Illinois 
Cent. R. Co.. 113 Ill. 166. 

Pa.—^Freeport Brick Co. v. Equitable 
Gas Co.. 123 A. 783, 279 Pa. 425. 

Property owner’s execution of per. 
petuiU easement to a city, stipulat¬ 
ing that, should grantee Institute 
condemnation proceedings to perfect 
title, a directed * verdict and Judg¬ 
ment for one dollar might be entered 
as full compensation, and as costs, 
does not prevent the city in subse¬ 
quent condemnation proceedings 
from having Its rights to the proper¬ 
ty determined.—^In re Skagit River 
Transmission System, 224 P. 385, 129 
Wash. 163. 

Plowage rights 

A petitioner may, under the flow- 
age acts, condemn the right to flow 
lands in excess of a right previously 
granted by the owner thereof. 

Conn.—^McArthur v. Morgan, 49 Conn. 
347. 

Me.—Grayham v. Virgin, 5 A. 632, 78 
Me. 338. 

Bight of way 

The fact that a corporation has 
once acquired a right of way by 
agreement will not preclude it from 
acquiring a more extended, way by 
means of condemnation proceedings. 
—Chicago, etc., R. Co. v. Illinois 
iJent. R- Co., 113 Ill. 156—20 C.J. p 
dil note 12. 

Pipe line 

. A' natural gas company which has 
laid, its pipe line . under land pur¬ 
suant ,to a .contract with the owner 
may surrextder its rights under the 
contract and condemn property suf- 
flclent for the maintenance of its 
)ipe line without actually taking up 
Ipipes. already laid on the proper- j 
Ly.—nAmerican Natural: Gas Co. v.' 
Evans, 63 Pa.Saper. 162. < ^ '< 


Zhterest in wharf property 
A contract under which a city be¬ 
came the owner of stock in a wharf 
company and a Joint owner of the 
wharf company's property in trust 
for the inhabitants of the city, and 
agreed that it should be inalienable 
except by a four-fifths vote of all 
qualified voters, does not, prevent the 
exercise of the power of eminent do¬ 
main as to the property by the city. 
—Galveston Wharf Co. v. City of 
Galveston, Tex., 43 S.Ct. 168, 260 U. 
S. 473, 67 UEd. 355. 

53. Mo.—Cape Girardeau, etc.; Mac¬ 
adamized Road Co. V. Dennis, 67 
Mo. 438. 

Bight of way 

The fact that a corporation has 
agreed to construct a road across, 
the land at a certain line, and has I 
parUy constructed it on that line, 
does not prevent it from condemning 
a right of way across the same land 
on a different line.—Cape Girardeau, 
etc., Macadamized Road Co. v. Den- 
,nis, supra. 

54. Iowa.—^Minear v. Plowman, 197 
N.W. 67, 197 Iowa 1188. 

Attempt to agree with owner as con¬ 
dition precedent to condemnation 
see supra § 224. 

55. N.T.—^In re New York, 111 N.B. 

' 266, 217 N.Y. 45, reargument de¬ 
nied 112 N.E. 1058, 217 N.Y. 665. 

Tex.—^Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 794, 
128 Tex. 248, 108 A.L.R. 1508, quot¬ 
ing Corpus Juris. 

Vnder previously instituted proceed¬ 
ings 

That condemnor entered on prem¬ 
ises as tenant under lease did not 
estop condemnor from thereafter ac-' 
quiring fee-simple title under previ¬ 
ously instituted condemnation pro¬ 
ceeding.—^Russell V. Trustees of Pur¬ 

1190 


due University, 178 N.E. 180, 93 Ind. 
App. 242. 

56. Pla.—Central' Hanover Bank & 
Trust Co. v. Pan American Air¬ 
ways, 188 So. 820, 137 Fla. 808. 

N.T.—^New York, etc., R. Co. v. Kip, 
46 N.Y. 646, 7 Am.R. 385. affirm¬ 
ing 11 Abb.Pr., N.S.. 90. 

Tex.—^Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 794, 128 
Tex. 248, 108 A.L.R. 1508, quoting 
Corpus Juris. 

Foreign corporation engaged In air 
commerce could not be denied right 
to condemn fee-simple title to prop¬ 
erty fol* seaplane base purposes be¬ 
cause corporation occupied the prop¬ 
erty under a lease, renewable from 
term to term until the year 1980, and 
was, therefore, secure in the use of 
property by virtue of such lease.— 
Central Hanover Bank & Trust Co. 
v. Pan American Airways, supra. 

57. Mo.—^Rogers v. St. Charles, 54 
Mo. 229. 

Rights of dedicator in case of con¬ 
demnation of dedicated property 
see Dedication $ 53. 
sa Ill.—^Department of Public 
Works & Buildings v. Caldwell, 133 
N.B. 642, 301 Ill. 242. 

59. La.—^Louisiana, etc., R. Co. v. 
Moseley, 41 So. 585, 117 La. 313. 

60. Cal.—Moran v. Ross, 21 P. 647, 
79 Cal. 169, followed in Moran v. 
Parley, 21 P. 549. 

Locating railroad on land or right of 
way of another railroad company 
generally see supra § 76. 

61. Ill.—Thomas v. St. Louis, etc., 
R. Co., 46 N.E. 8, 164 Ill. 634. 

62. N.Y.—In re North Conduit and 
South Conduit Avenues in City of 
New York, 6 N.Y.S.2d 400. 

Vhauthozized exolusioa of laud 
Where, after due notice to interest¬ 
ed persons and compliance with stat- 
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such as to buy it,®3 or that the condemnation will af¬ 
fect the municipalit/s contract with a third per¬ 
son,®^ or that it has contracted for the use of the 
property for another purpose, not inconsistent with 
the purpose for which it is being condemned.®5 The 
mere fact that a city has an easement in land for 
street purposes does not preclude it from acquir¬ 
ing a fee title for the same purpose by condemna¬ 
tion proceedings.®® So, also, the fact that a city 
has leased or granted the use of land owned by it 
to another does not preclude it from subsequently 
acquiring the land by condemnation.® ^ 

Prior franchise. The granting of a franchise by 
ordinance to a railroad to construct a railroad in a 
stfeet is a bar to condemnation proceedings by an¬ 
other railroad, instituted prior to the passage of the 
ordinance, but subsequent to its introduction in the 
city council.®® 


§ 230. Prior Seizure and Entry, Etc. 

A previous seizure of, and entry on, the property by 
the party seeking to condemn the same, is generally no 
defense to condemnation proceedings. 

A previous seizure of, and entry on, the prop¬ 
erty will not defeat the right to institute proceed¬ 
ings to condemn the same, whether such entry was 
with or without the consent of the owner.®® The 
right to institute condemnation proceedings will not 
be barred by the fact that the owner has brought 
an action to recover the damages caused by such en¬ 
try,*^® or ejectment or forcible entry and detainer,^! 
and obtained a judgment therein,*^® or by the fact 
that he has obtained an injunction against an ille¬ 
gal appropriation or occupation of the property."^® 

The fact that a railroad improperly occupies a 
public highway does not constitute a defense in con¬ 
demnation proceedings directed against the land of 
private owners and the fact that a railroad com¬ 
pany seeking to condemn a right of way in a street 


utory requirements, court srranted 
application to condemn additional 
property in accordance with amenda¬ 
tory resolution of board of estimate 
in condemnation proceedings, title to 
property vested in city of New York 
on entry of order which could not be 
set aside as being contrary to al¬ 
leged agreement made by commis¬ 
sioner of parks to exclude the land 
from condemnation, since by charter 
of city of New York sole power to 
acquire private property for public 
use is vested in the board of esti¬ 
mate and commissioner of parks was 
vested with no power to make such 
agreement.—In re North Conduit and 
South Conduit Avenues in City of 
New York, supra. 

€3. Ky.—Baxter v. City of Louis¬ 
ville, 6 S.W.2d 1074, 224 Ky. 604. 

64. N.J.—^Paterson v. Kearny, 87 A. 
103, 84 N.J.Law 456. 

Abandonment of contract 
One whose water rights are con¬ 
demned to supply the inhabitants of 
a municipality with water cannot 
complain because the condemnation 
by the municipality will constitute 
the abandonment of its contract with 
a private water company under 
which the municipality had a right 
of action for damages for breach.— 
Paterson v. Kearny, supra. 

65. N.Y.—In re New York Central 
& H. R. R. Co., 77 N.Y. 248. 

20 aJ. p 911 note 8 [a] (4). 

66. N.Y.—In re New York, 111 N.B. 
266, 217 N.Y. 45, reargument denied 
112 N.B. 1058, 217 N.Y. 665, and re¬ 
versing 153 N.Y.S. 1049, 168 App. 
Div. 867. 

Tex.—^Houston North Shore Ry. Co. v. 
Tyrrell, 98 S.W.2d 786, 794, 128 Tex. 
248, 108 A.L.R. 1508, quoting Cor- 
pus Juxts. 


67. N.Y.—^Matter of New York, 91 
N.Y.S. 987, reversed on other 
grounds 93 N.Y.S. 655, 104 App.Div. 
445. 

20 C.J. p 911 note 8 [a] (1), (3). 

68. Minn.—^Duluth Terminal R. Co. 
V. Duluth, 130 N.W. 18, 113 Minn. 
459. 

20 C.J. p 912 note 23. 

Bight of city to raise objection 
The city has such an interest in 
the contract ordinance that it could 
introduce such grant in evidence and 
base thereon an objection to the pros¬ 
ecution of the condemnation proceed¬ 
ings by the other railroad, where the 
railroad company holding the fran¬ 
chise does not object to such pro¬ 
ceedings.—In re Duluth Terminal R. 
Co., supra. 

69. Fla.—Robertson v. Brooksville & 
I. Ry., 129 So. 582, 100 Fla. 195. 

Ga.—Orford v. City Council of 
Augusta, 147 S.B. 63, 167 Ga. 865. 
La.—Ouachita Parish School Board 
v. Clark, 1 So.2d 54, 197 La. 131. 
Miss.—State Highway Department v. 

Campbell, 161 So. 461. 

20 C.J. p 912 note 24. 

ConiLty rdocatliLg and altering 
highway is not precluded from in¬ 
stituting eminent domain proceedings 
after having entered into possession 
of. the property,—^Brown v. Davis 
County, 195 N.W. 363, 196 Iowa 1341. 

Statute construed 

The statute providing that price 
of property taken in expropriation 
proceedings ought to be paid to own¬ 
er before expropriation does not 
mean that a public board or private 
corporation which has the right to 
expropriate property may not in¬ 
stitute expropriation proceedings 
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after property has been appropriated. 
—Ouachita Parish School Board r. 
Clark, 1 So.2d 54, 197 La. 131. 

lU XUdianai a railroad cannot law¬ 
fully appropriate land for its switch 
track while occupying such land as 
a trespasser, after expiration of a 
lease thereof.—Pittsburgh, C., C. & 
St. L. R. Co. v. Sedwick, 124 N.E. 512, 
72 Ind.App. 131. 

70. ' Fla.—^Jacksonville, etc., R. Co. v. 
Adams, 10 So. 465, 28 Fla. 631, 14 

I L.R.A. 533. 

20 C.J. p 912 note 25. 

71. Fla.—^Jacksonville, etc., R. Co. v, 
Adams, 10 So. 465, 28 Fla. 631, 14 
L.R.A. 533. 

20 C.J. p 912 note 26. 

Stay of action or judgment pending 
condemnation see infra S 443. 

In Pennsylvania, a borough, hav¬ 
ing occupied a piece of land belong¬ 
ing to a railroad for installation of 
pipes, and abrogated contract to buy, 
may not be permitted to avail itself 
of condemnation proceedings regard¬ 
ing the aforesaid plot while eject¬ 
ment is pending against said bor¬ 
ough.—^Wilkes-Barre Connecting R. 
Co. V. Borough of Kingston, 34 Luz.L. 
Reg. 178. 

72. Fla.—^Jacksonville, etc., R. Co. v. 
Adams, 10 So. 465, 28 Fla. 631, 14 
L.R.A. 533. 

20 C.J. p 912 note 27. 

73. Or.—^Willamette Iron Works v. 
Oregon R., etc., Co., 37 P. 1016, 26 
Or. 224, 46 Am.S.R. 620, 29 L.R.A. 
88 . 

20 C.J. p 912 note 28. . 

Injunction as remedy of owner see 
infra §§ 401^409. 

74. Tenn.—Collier v. Union R. .C6., 

83 aw. 155, 113 Tenn. 96. . . t 
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has erected illegal structures can be taken advan¬ 
tage of only by the owners who are affected by 
such structures.*^® However, an objection that the 
structure of an elevated railroad is not such as was 
authorized to be built is available to an owner in 
proceedings by the railroad company to condemn his 
easements in the street in front of his property.^® 

§ 231. Objections to Corporate Existence of 
Petitioner 

The fact that a corporation, as petitioner, has neither 
a de Jure nor a de facto corporate existence may be set 
up as a defense; but In most states, the fact that It is 
merely a de facto, and not a de jure, corporation Is not a 
g'ood defense. 

A petitioner seeking to condemn property as a 
corporation cannot, of course; maintain the pro¬ 
ceedings if it is neither a de jure nor a de facto cor¬ 
poration; and want of corporate existence, either 
de jure or de facto, may be urged by the owner in 
defense.As to whether it constitutes a defense 
on the part of the owner that petitioner is not a de 
jure corporation, but merely one de facto, the au¬ 
thorities are not in accord; in some states, petition¬ 
er must show that it has been organized according 
to statute ,—thzt it is a corporation de jure;'^^ but 


in most states it is sufficient if petitioner is a cor¬ 
poration de facto, the landowner not being entitled 
to question the regularity of the incorporation."^® A 
charter void on its face, however, may be so de¬ 
clared in proceedings to condemn.®® 

When an association has so far complied with 
the statute as to acquire corporate existence, its 
failure to comply with provisions as to organiza¬ 
tion which are merely conditions subsequent cannot 
defeat its right to maintain condemnation proceed¬ 
ings.®^ It cannot be shown as a defense that peti¬ 
tioner was improperly exercising its franchises;®® 
or that it has done, or omitted to do, some act which 
may be a cause of forfeiture of its rights and fran¬ 
chises,®® unless by the terms of the charter or fran¬ 
chise its rights and powers are ipso facto thereby 
forfeited ;®4 or that its charter has expired by lim¬ 
itation;®® or that it is insolvent,®® unless its char¬ 
ter has been forfeited on that account.®"^ If the 
incorporation of petitioner is regular in form, the 
fraudulency thereof is no defense to condemnation 
proceedings; and the motive or good faith of the 
corporators in organizing as a corporation cannot 
be inquired into.®® Where the state has reserved to 
itself the right to determine when and under what 
circumstances a consolidation of two railroads shall 


75. N.T.—^In re Metropolitan EL R. 
Co., 12 N.T.S. 506. ■ 

75. NT.Y.—^Matter of Brooklyn El. R. 
Co., 11 N.T.S. 161, 57 Hun 590, 
affirmed 26 N.B. 474, 125 N.T. 434. 

77. Ca.—^Rogrers v. Toccoa Power 
Co., 131 S.E. 517, 520, 161 Ga. 524, 
44 A.L.R. 534, quoting' Corpus Ju¬ 
ris. 

Ky.—Warden v. Madlsonvllle, etc., R. 

Co., 101 S.W. 914, 31 Ky.L.. 234. 

£0 c.jr. p 913 note 33. 

Waiver 

By going to trial on the merits, the 
owner waives the necessity of pre¬ 
liminary proof of petitioner’s cor¬ 
porate existence.—^Ward v. Minneso¬ 
ta, etc., R. Co., 10 N.E. 365, 119 Ill. 
387. 

Right of corporations generally to 
exercise power of eminent domain 
see’ supra §§ 24-26. 

78. N.T .—New York Cable Co. v. 
New York, 10 N.E. 332, 104 N.Y. 
1 . 

20 C.J. p 913 note 34. 

79. Ark.—Cairo, T; & S. R. Co. v. 
Arkansas Short Line, 288 S.W. 716, 
172 Ark. 317. 

Ga.—Rogers v. Toccoa Power Co., 
131 S.E. 617, 521, 161 Ga. 524, 44 
A.L.R. 534, quoting Corpus Juris, 
at length. 

m. —Crystal Lake Park Eist. v. 
'^Consumers* Co., 145 N.E. 215, 313 
ni. 395. 

N.J.—^Philadelphia, etc.. Ferry Co. 


V. Intercity Link R. Co., 65 A. 1118, 
74 N.J. 696, affirming 62 A. 184, 73 
N.J.Law 86. 

20 C.J. p 913 note 36. 

Prooeeding by park district, organ¬ 
ized under a statute to acquire land 
for park uses, cannot be defeated by 
showing that it was not legally 
organized, it being a corporation de 
facto.—Crystal Lake Park Dist. v. 
Consumers’ Co., 145 N.B. 215, 313 111. 
395. 

Recitals in articles of incorpora- 
tlou of railroad company that the 
purpose of its incorporation is to 
operate as a carrier of freight only 
does not prevent it from being a de 
I facto corporation authorized to ex¬ 
ercise the power of eminent domain. 
—Cairo, T. & S. R. Co. v. Arkansas 
Short Line, 288 S.W. 715, 172 Ark. 
317. 

Right of eminent domain conferred 
on telegraph companies by the stat¬ 
utes of the state cannot be denied by 
defendant in a suit instituted for the 
condemnation of a right of way on 
the ground that it is only a pretend¬ 
ed and not a real corporation; this 
question can only be raised by the 
state.—^Montana Postal Tel.-Cable Co. 
V. Oregon Short Line R. Co., C.C. 
Mont., 114 P. 787. 

80. N.C.—^Kinston, etc., R. Co. v. 
Stroud, 43 S.E. 913, 132 N.C. 413. 

81. U.S,—Arkansas & O. R. Co. v. 
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St. Louis & S. F. R. Co., C.C.Ark., 
103 P. 747. 

20 C.J. p 913 note 37. 

That foreign corporation has not 
complied with the requirement of the 
state creating it that It should file 
a certificate of extension of its sys¬ 
tem is no defense.—Louisville & N. 
R. Co. V. Western Union Tel. Co., Ky., 
207 E. 1, 124 C.C.A. 673. 

88. Mass.—Banaghan v. Worcester 
County, 99 N.B. 476, 213 Mass. 17. 
20 C.J. p 914 note 38. 

83. Va.—^Dismal Swamp R. Co. v. 
John L. Roper Lumber Co., 77 S. 
E. 598, 114 Va. 537, Ann.Cas.l914C 
641. 

20 C.J. p 914 note 39. 

N.Y.—In re Brooklyn, etc., R. 
Co., 81 N.Y. 69, affirming 19 Hun 
314. 

20 C.J. p 914 note 40. 

85. Ill.—^People v. Wayman, 99 N.B. 
941, 256 Ill. 151. 

86- Conn.—McArthur v- Morgan, 49 
Conn. 347. 

20 C.J. p 914 note 42. 

87. Tex.—^Lester v. Ft. Worth, etc., 
R. Co., Civ.App., 26 S.W. 166. 

88. Ill.—Western Union Tel. Co. v. 
Louisville, etc., R. Co., 110 N.E. 583, 
270 Ill. 399, Ann.Cas.l917B 670. 

Mo.—Kansas, etc., Coal R. Co. v. 
Northwestern Coal, etc., Co., 61 S. 
W. 684, 161 Mo. 288, 84 Am.S,R. 717, 
51 L.R.A. 936. 

20 C.J. p 914 note 44. 
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be permitted by a certain statute, it is no defense that petitioner is an illegal consolidation of two oth- 
to proceedings to condemn land for a right of way er railroads in violation of the statute.*® 

D. JURISDICTION AND VENUE 


§ 232. Jurisdiction 

Proceedings to condemn property and to assess com¬ 
pensation therefor must be instituted in a court or 
tribunai of competent Jurisdiction. This Jurisdiction is 
whoiiy statutory and may be exercised only by the court 
or tribunali in the manner, and to the extent, prescribed 
by the statute. 

The requirements of the constitution that no per¬ 
son shall be deprived of property without due proc¬ 
ess of law and that no private property shall be 
taken for public use without just compensation 
mean and exact that the proceedings to condemn 
property and determine compensation therefor shall 
be in a court of competent jurisdiction,.whose 


process, reaching to the person, brings him into the 
forum where the question of compensation shall be 
duly adjudged.®^ It is a fundamental requirement 
that the property owner shall be remitted to a court 
within whose jurisdiction his property lies,®^ and 
accordingly, a court has no jurisdiction to condemn 
property situated in another state.^* A municipal 
court whose jurisdiction is coextensive only with 
the city limits has no power to condemn lands out¬ 
side the city.^^ 

The jurisdiction of a court or tribunal in condem¬ 
nation proceedings is altogether statutory and lim¬ 
ited, and can be exercised only in the manner and 
to the extent provided by statute,^ 5 in force at the 


89. U.S.—Oregron-Washington R. & 
Navigation Co. v. Wilkinson, C.C. 
Wash., 188 F. 363. 

90. N.T.—In re City of BufiCalo, 34 
N.E. 1103, 139 N.T. 422. 

Appellate jurisdiction see infra § 346. 

91. ’N.T.—In re City of Buffalo, su¬ 
pra. 

98. U.S.—King v. U. S., 64 Ct.Cl. 
325. 

N.T.—In re Buffalo, 34 N.E. 1103. 139 
N.T. 422. 

20 C.J. p 914 note 49. 

93. XJ.S.—Saunders v. Blueileld Wa¬ 
terworks, etc., Co., C.C.A.W.Va., 58 
P. 133, reversed on other .grounds, 
C.C.. 63 P. 333, 11 C.C.A. 232. 

20 C.J. p 915 note 60. 

94. N.T.-rin re Buffalo, 34 N.E. 1103, 
139 N.T. 422, affirming 18 N.T.S. 
771. 

95. U.S.—Commissioners of Road 
Improvement Dist. No. 2 v. St. Lou¬ 
is Southwestern R. Co., Ark., 42 
S.Ct. 250, 257 U.S. 547, 66 L.Ed. 364, 
affirming 265 F. 524. 

Cal.—Great Northern Ry. Co. v. Su¬ 
perior Court in and for Modoc 
County, 14 P.2d 899, 126 Cal.App. 
575—Donegan v. City of Los An¬ 
geles, 293 F. 912, 109 Cal.App. 673. 

Hawaii.—In re Opening of New Road 
along Beach from Kakaako to Wai¬ 
kiki, Honolulu, Oahu, 31 Hawaii 16. 

Ind.—City of Lebanon v. Public Serv¬ 
ice Co. of Indiana, 14 N.E.2d 719, 
214 Ind. 295, appeal dismissed Pub¬ 
lic Service Co. of Indiana v. City 
of Lebanon, 69 S.Ct. 84, 305 U.S. 
558, S3 L.Ed. 352, rehearing denied 
59 S.Ct. 143, 305 U.S. 671, S3 L.Ed. 
435. 

Md.—Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

Minn.—Otter Tail County v. Nelson, 
246 N.W. 427, 187 Minn. 277. 

Mo.—State ex rel. City of St. Louis 


V. Beck, 68 S.W.2d 814, 333 Mo. 
1118, 92 A.L.R. 373. 

Mont.—^Housing Authority of City of 
Butte V. Bjork, 98 P.2d 324, 109 
Mont. 552. 

N.H.—Dummer Power Co. v. Interna¬ 
tional Paper Co., 124 A. 656, 81 N. 
H. 213. 

N.T.—Culver Contracting Corporation 
v. Humphrey. 271 N.T.S. 179, 241 
App.Div. 825—^In re Triborough 
Bridge Approach, City of New 
Tork, 288 N.T.S. 697, 169 Misc. 
617—In re East River Drive, Bor¬ 
ough of Manhattan, City of New 
Tork, 289 N.T.S. 433. 

Tenn.—Tennessee Power Co. v. Rust, 
8 Tenn.Civ.App. 368. 

Tex.—Pecos & N. T. Ry. Co. v. Ma¬ 
lone, Com.App., 222 S.W. 217, re¬ 
versing, Civ.App., 190 S.W. 809— 
Shannon v. Tarrant County, Civ. 
App., 99 S.W.2d 964, reversed on 
other grounds Tarrant County v. 
Shannon, 104 S.W.2d 4, 129 Tex. 
264—Cook V. Ochiltree County, Civ. 
App., 64 S.W.2d 1018—Ideal Laun- 
- dry Co. v. City of Dallas, Civ.App., 
64 S.W.2d 801, error dismissed. 
Wis.—Pennefeather v. City of Keno¬ 
sha, 247 N.W. 440, 210 Wis, 695. 
20 C.J. p 915 note 61. 

Court held to have jurisdiction 
<1) Of condemnation proceeding by 
city, pursuant to ordinance, to change 
grade of street for purpose of elim¬ 
inating hazard from railroad cross¬ 
ing, as against contention that 
change of grade was not “tahing” 
but "damaging” of property, for 
which statutes did not provide meth¬ 
od of ascertaining compensation.—In 
re Forsstrom, 38 P.2d 878, 44 Ariz. 
472. 

(2) On highway commission's re¬ 
quest, to provide rights of way for 
commission’s use in altering and 
widening existing highway.—^Eug- 
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land V. State Highway Commission, 
6 S.W.2d 23, 177 Ark. 167. 

(3) To authorize road improvement 
over defendant's land after requiring 
indemnity bond from improvement 
district.—Cazort v. Road Improve¬ 
ment Dist. No. 3 of Johnson County, 
299 S.W. 1014, 175 Ark. 670. ' 

(4) To condemn fee in condemna¬ 
tion proceedings by water improve¬ 
ment district.—^Mclnnis v. Brown 
County Water Improvement.Dist. No. 
1, Civ.App., 41 S.W.2d 741, error re¬ 
fused, followed in Cox v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown Coun¬ 
ty Water Improvement Dist. No. 1, 
45 S.W.2d 1118, error refused. 

Rapid Transit Act, providing for 
condemnation of property for pur¬ 
pose of construction of rapid transit 
railroads, is measure of court's ju¬ 
risdiction in such condemnation pro¬ 
ceeding.—Culver Contracting Corpo¬ 
ration V. Humphrey, 196 N.E. 627, 
268 N.T. 26, affirming 272 N.T.S. 662, 
2^2 App.Div. 649, resettled 275 N.T.S. 
665, 242 App.Div. 837, reargument 
denied 198 N.E. 574, 268 N.T. 719. 

Statute coxLferring JUKlsdictioii held 
not unconstitutional 
Tex.—Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No. 1, Tex. 
Civ.App., 41 S.W. 2d 741, error re¬ 
fused, followed in Cox v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist. 
No. 1, 45 S.W.2d 1118, error re¬ 
fused. 

In New Jersey, under N.J.S.A. 20:- 
1-1 et seq, 20:1-14, 20:1-30, the au¬ 
thority of a supreme court justice is 
not exhausted by appointment of 
commissioners in condemnation. 
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time the proceedings are instituted;^® and general¬ 
ly the court may adjudicate only questions which 
fairly arise and are relevant to the right of eminent 
domain, as provided by the statute.However, in 
case the statute authorizing the condemnation of 
property prescribes no course of procedure further 
than to require that the proceedings shall be insti¬ 
tuted by the filing of a petition for condemnation, 
the court has power to regulate further procedure 


according to the course of the common law.^® 

The court acquires jurisdiction only after it has 
determined preliminary jurisdictional questions in 
favor of its jurisdiction.^® The facts essential to 
jurisdiction under the statute must, be shown,i such 
as that the moving party is vested with the power 
of eminent domain,^ and, as explained supra § 215, 
it must appear from the record or from affirmative 


since, aside from powers set up in 
section of the act dealingr with aban¬ 
donment of condemnation proceed- 
ingrs, justice has authority to tax and 
allow costs, fees, and expenses of 
commissioners, clerks and other per¬ 
sons performing any of the duties 
prescribed in the first thirteen sec¬ 
tions of the act to make such fur¬ 
ther orders and direct such further 
proceedings and permit such amend¬ 
ments as may appear reasonable, or 
as may promote the public purposes 
for which the power to condemn was 
conferred.—Township of Teaneck, 
Bergen County v. Mercer, 11 A.2d 103, 
124 N.J.Law 120, affirming 6 A.2d 
658, 122 N.J.Law 546. 

36, Hawaii.—^In re Opening of New 
Read along Beach fi'om Kakaako 
to Waikiki, Honolulu, Oahu, 31. Ha¬ 
waii 16. 

97. Okl.—^Wrightsman SouthVestern 
Natural Gas Co., 46 P.2d 925, 173 
Okl. 76. 

’Tex.—Ideal Laundry Co. v. City of 
Dall&g, Civ.App., 64 S.W.2d 801, 
error dismissed. 

Court held to have Juxlsdietiou 

(1) To assess damages for taking 
of water as in case of land.—^Barnes 
V. City of Springfield, 168 N.B. 78, 
268 Mass. 407, certiorari denied 50 
S.CL 246, 281 U.S. 732, 74 L.Ed. 1148. 

(2) To decide whether right to 
condemn existed.—MIssouri-Kansas- 
Texas R. Co. of Texas v. Jones, Com. 
App., 24 S.W.2d 366, affirming Jones 
V. Missouri-Kansas-Texas R. Co. of 
Texas, Civ.App., 14 S.W.2d 367. 

(3) To determine title to land tak¬ 
en for‘ public street before assess¬ 
ment of damages.—^Town of Perry 
V. Thomas, 22 P.2d 343, 82 Utah 169. 

(0' To settle all disputed matters 
in suit to condemn land for Irriga¬ 
tion canal.—Gulf Coast Irr. Co. v. 
Gary, 17 S.W.2d 774, 118 Tex. 469, 
denying rehearing 14 S.W.2d 266, 118 
Tex. 469. 

Ck>iixt held XLOt to have juxlsdictloiL 
(1) To determine, in proceeding to 
cohdemn land for road purposes, 
whether the land was already a part 
of the highway, in which defendant 
had no interest, except a possibility 
reversion, or whether title had 
ilready rfeverted because of abandon- 
iMint.'-^B^partment of Public Works 


and Buildings of State of Illinois v. 
Sohm. 146 N.B. 518, 315 Ill. 478. 

<2) To adjudicate on damages 
claimed to have been occasioned to 
property of abutting owners during 
and by reason of construction of sub¬ 
way.—Culver Contracting Corporation 
V. Humphrey, 271 N.T.S. 179, 241 App. 
Div. 825. 

, (3) To adjudicate on damages to 
remainder of parcel not sought to 
be condemned, caused by construction 
of railroad, such as damages caused 
by loss of lateral support, which 
damages were sought in addition to 
fair market value of easements con¬ 
demned.—Culver Contracting Corpo¬ 
ration V. Humphrey, 196 N.B. 627, 268 
N.T. 26. affirming 272 N.Y.S. 662, 242 
App.Div. 649, resettled 275 N.T.S. 665, 
242 App.Div- 837, reargument denied 
198 N.B. 574, 268 N.T. 719. 

(4) To determine whether city ter¬ 
minated leases of prolperty involved 
in condemnation proceeding rightful¬ 
ly or wrongfully prior to commence¬ 
ment of proceeding.—^In re Tribor¬ 
ough Bridge Approach, City of New 
York, 288 N.T.S. 697, 159 Misc. 617. 

(5) To pass on question as to 
where, in future, landowner's right 
of way to.causeway connecting with 
causeway to be constructed by state 
should be located, where such issue is 
not for court but for board of super¬ 
visors, whose determination would be 
conclusive.—^People v. Reed, 33 P.2d 
879, 139 Cal.App. 258. 

(6) To enforce specifically provi¬ 
sion of lease from city to land in¬ 
volved, which had been terminated 
by city.—In re East River Drive, 
Borough of Manhattan, City of New 
York, 289 N.T.S. 433. 

Public service commission cannot 
pass on the right to condemn, where 
the question of eminent domain aris¬ 
es in proceeding before it.—^Pitts¬ 
burgh Rys. Co. V. Public Service Com¬ 
mission, 174 A. 670, 115 Pa.Super. 


98. Ky.—^Louisville Park Commis¬ 
sioners v. Du Pont, 62 S.W. 891, 
110 Ky. 743, 23 Ky.L. 106. 

99. Ohio.—George D. Harter Bank 
of Canton v, Muskingum Watershed 
Conservancy Dist., 4 N.E.2d 996, 
63 Ohio App. 325, petition dismissed 
199 N,E. 217, 130 Ohio St 387. 
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1. N.T.—Comesky v. Suffern, 72 N. 
E. 320, 179 N.T.* 893—Matter of 
Borup, 85 N.T.S. 828, 89 App.Div. 
183. 

Ohio.—School Board of Village of 
New Berlin v. Peter, 9 Ohio N.P., 
N.S., 232. 

Tex.—Gulf Coast Irr. Co. v. Gary, 
14 S.W.2d 266, 118 Tex. 469. rehear¬ 
ing denied 17 S.W.2d 774, 118 Tex. 
469—^Parks v. City of Waco, Civ. 
App., 274 S.W. 1006. 

Failure to file answer as not con¬ 
ferring jurisdiction on court, where 
petition was not filed within time 
specified.—^Herman v. City of New 
Bedford, 146 N.E. 41, 250 Mass. 471. 
Admission of jurisdiction 
The filing of an answer raising 
no question of jurisdiction, the de¬ 
manding of a jury, and the going to 
trial without preliminary motion 
touching the subject, constitutes an 
admission of jurisdiction in a con¬ 
demnation pi'Oceeding.--Chicago, D. & 
C. Grand Trunk Junction R. Co. v. 
Jacobs, 196 N.W. 621, 225 Mich. 677. 
Presumption of notice 
Jurisdiction to condemn land can¬ 
not be upheld on presumption that 
notice was published and mailed as 
provided by city charter.—Keane v. 
City of Portland, 235 P. 677, 115 Or. 

Location or use of right of way 
It is not essential to jurisdiction 
of probate court to entertain condem¬ 
nation proceedings by a municipality 
that right of way sought to be con¬ 
demned should be located within cor¬ 
porate limits of municipality or that 
use should be restricted to residents 
of municipality, since statutes relat¬ 
ing to condemnation by a municipal¬ 
ity, when construed in pari materia, 
authorize the acquiring and mainte¬ 
nance of works for supplying gas or 
electricity to municipalities and sur- ' 
rounding territory.—^Bx parte City of 
Bessemer, Ala., 197 So. 20. 

a. Tex.—Benat v. Dallas County, 
Civ.App., 266 S.W. 539. 

No provision in statute as to exex- 
dse of right 

Where use of land for fish rearing 
pond was allegedly a public use un¬ 
der Constitution, but the legislature 
does not expressly or impliedly de¬ 
termine by whom and to what extent 
right of eminent domain might be 
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'proof that every jurisdictional requisite of the stat¬ 
ute has been complied with. If, however, it appears 
that the jurisdiction has been conferred, it contin¬ 
ues in any particular case from the. filing of the pe¬ 
tition to final adjournment of the term at which 
final judgment is .rendered ;3 and the court is not 
deprived of jurisdiction by the fact that the pro¬ 
ceedings continue for a long period during which no 
objection is made.or action tgiken.by either party.^ 

Where the petition presents to the court a case 
which it has under the statute authority, to enter¬ 
tain and the process and/notice' which the statute 
requires is given, the cotirt Acquires • jurisdiction 
of the subject matter and of the person,5 and may 
retain such jurisdiction uptil fin^l judgment, al¬ 
though there is no express statutc^y .provision for 
notice of subsequent steps;® and af the court has 
jurisdiction Of the person and of jthe subject mat¬ 
ter, it is an exercise of juHsdi&tipq, although the 
proceedings or its decision may lie ferroneous.*^ The 
fact that all the relief prayed for is’notf= legally al- ] 


lowable to defendants does not deprive the court 
of jurisdiction to determine and grant the relief to 
which they may be entitled.® 

Law or equity. A court of law generally has ex¬ 
clusive jurisdiction in condemnation proceedings.? 
The exercise of the right of eminent domain is not 
one of the heads of equity, and accordingly in an 
equity suit the court has no power to condemn the 
property involved or to assess compensation there¬ 
for nor, unless authorized by statute,has a 
court sitting in a condemnation proceeding any eq¬ 
uitable jurisdiction.!® 

Choice of courts. Under some statutes, the con¬ 
demning party has the election to apply to either 
of two courts,!® in which case the court which is- 
first applied to has exclusive jurisdiction,!4 and 
when petitioner has made its election, it cannot, 
because dissatisfied with a verdict in the court of 
its choice, commence proceedings de novo in the 
other court, although the latter is a court of su¬ 
perior jurisdiction to the former.!® 


exercised in that connection,, the 
court has no Jurisdiction of* suit by 
dsh and game commission to condemn 
tract for such purpose.—State v. Alt- 
chison, 30 P.2d 805, 96 Mont. 335. 

3. Mo.—St. Louis V. Weber, 41 S. 
W. 965, 140 Mo. 515. 

4. Cal.—City of Los Angeles v. Han¬ 
non, 251 P. 247, 79 Cal.App. 6,69. 
irnmerons contlnnaiLces of a pro¬ 
ceeding by a city from term to term 
will not deprive the court of juris¬ 
diction, although the city charter re¬ 
quires that proceedings shall oe dis¬ 
posed of at the first term.—Lovitt v. 
Russell, 40 S.W. 123, 138 Mo. 474. 

5. Ind.—Woods v. Lower Vein Coal 
Co., 154 N.E. 659, 198 Ind. 645. 

Mo.—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242—Can- 
nady v. Beaumont; 213 S.W. 827, 
answering certified questions, App., 
205 S.W. 974. 

20 C.J. p 915 note 67., 

Over sUl interested peMons 
A court in which proceeding for 
condemnation of property belonging 
to estate Is pending, which appoints 
trustee to represent interests of in¬ 
fant daughter of decedent who is 
also represented in proceeding by 
guardian, has Jurisdiction over all 
persons having interest in property 
in controversy, and subject matter of | 
proceeding, and to render judgment ’ 
whereby condemnor ■ obtains good ti- i 
tie.—^Louisville & N. R. Co. v. Pow*- 
ers, 105 S.W.2d 691, 268 Ky. 491. 

6. Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower Vein 
Coal Co., 164 N.B. 669, 198 Ind. Sii. 

V- Cal.—^Alameda v. Cohen, 65 P. 127, 
133 CaL 5—^Donegan v. City of Los 


^‘jviigeies, 293 P. 912, 109 CaLApp. 
OTS^Velton Water Co. v. Superior 
Court in and for .Santa Cruz Coun¬ 
ty, 256 P. 25.5. 82 Cal.App. 382. 
Tenn.—Nolensville Turnpike Co. v, 
Cfuihby,' 8 Humphr. 476. 

Wasli.—State v. Superior Court of 
Whitman County, 212 P. 268, 123 
Wash. 182. 

]^3iiatiire Judgment entered on fil¬ 
ing of commissioners’ report in con¬ 
demnation proceedings does not af¬ 
fect court’s jurisdiction.—Cook v. 
Ochiltree County, Tex.Civ.App., 64 
S.W.2d 1018. 

Betention of Jurisdiction 
While order of condemnation in 
New York City street opening pro¬ 
ceeding stood undisturbed, court re¬ 
tained jurisdiction of proceeding.—In 
re Withers St., Borough of Brooklyn, 
City of New York, 284 N.Y.S. 927, 246 
App.Div. 833. 

8:' Cal.—Felton Water Co. v. Superi¬ 
or Court in and for Santa Cruz 
County, 256 P. 255, 82 CaLApp. 
382. 

9; Tenn.—^Hombra v. Smith, 17 S.W. 
2d -921, 159 Tenn. 308. 

10. U.S.—^Western Union Tel. Co. v. 
Louisville & N. R. Co., D.C.Ga., 
229 F. 234. 

20 C.J. p 915 note 62. 

Want of Jurisdiction is not cured 
by constitutional provision that no 
judgment or decree in any circuit 
court shall be reversed or annulled 
for want of jurisdiction, arising from 
any error or mistake as to whether 
the cause was of equity or common- 
law jurisdiction.—Yazoo-Mississippi 
Delta Levee Comrs. v. Brooks, 25 So. 
358, te Miss. 635. 
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Objection is not waived by the fail¬ 
ure of the company seeking the land 
to answer that the owner has an ade¬ 
quate remedy at law.—Buchner v. 
Chicago, etc., R. Co.. 14 N.W. 273, 
66 Wis. 403. 

II. Fla.—^Jacksonville, etc., R. Co. v, 
Adams, 11 So. 169, 29 Fla. 260. 

20 C.J. p 916 note 62 [d]. 

Zn Texas county courts in trial of 
condemnation proceeding may. exer¬ 
cise powers of both law and equity 
courts,—Jones v. Missouri-Kansas- 
Texas R. Co. of Texas, Civ.App., 14 
S.W.2d 357, affirmed Missouri-Kansas- 
Texas Ry. Co. of Texas v. Jones, Com. 
App., 24 S.W.2d 366. 

18. Cal.—City of Pasadena v. Porter, 
257 P. 526, 201 Cal. 381, 53 A.L.R. 
679. 

Widening street 

Court in condemnation proceeding 
of a portion of leased property for 
widening a street cannot reform or 
revise the lease or determine to what 
extent a covenant to pay rent is af¬ 
fected thereby.—City of Pasadena v. 
Porter, supra. 

13. Ill.—Toluca, etc., R. Co. v. Haws, 
62 N.E. 312, 194 Ill. 92. 

20 C.J. p 915 note 59. 

14. Mass.—Miller v. Barnstable 

County Commissioners, 119. Mass. 
486. 

Tex.—Jones v. Missouri-Kansas-Tex- 
as R. Go. of Texas, Civ.App., 14 S. 
W.2d 357, affirmed Missouri-Kan- 
sas-Texas Ry. Co. of Texas v. 
Jones, Com.App., 24 S.W.2d 366. 

16. Mass.—Central Bridge Corpora¬ 
tion V. Lowell, 4 Gray 474. 

20 C.J. p 915 note 61. 
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Jurisdiction of party. It is just as essential to the 
right of condemnation that the body exercising the 
power has jurisdiction of the defendants as of the 
subject matter in controversy and if condemna¬ 
tion proceedings must stand or fall as an entirety, 
the whole proceeding is void where there is any one 
party in interest over whom jurisdiction has not 
been obtained.^*^ However, since condemnation pro¬ 
ceedings are proceedings in rem, as stated supra § 
209, jurisdiction does not depend on the disclosed 
identity of parties defendant but on the subject mat¬ 
ter and an opportunity to be heard in the exercise 
of the court’s due process on the most effective no- 

FxooeeajLnffs pleaded la 'bar 

Proceedings had In the one court 
may be pleaded in bar of an action 
subsequently brought in the other 
court.—^Toledo v. Preston, 84 N.B. 

353, 60 Ohio St. 361. 

16. Mo.—Nishnabotna Drain. Dist. v. 

Campbell, 55 S.W. 276, 154 Mo. 151. 

17. Mo.—Anderson v. Pemberton, 1 
S.W. 216, 89 Mo. 61. 

18. Cal.—^Harrington v. Superior 
Court in' and for Placer County, 228 
P. 15, 17, 194 Cal. 185, quoting] 

Corpus Juris. 

Wash.—State v. Lewis County Super. 

Ct., 141 P. 906, 80 Wash. 417. 

19. Ill.—^Moll V. Chicago Sanitary 
Dist., 81 N.B. 1147, 228 111. 633. 

20 C.J. p 916 note 67. 

Time for commencement of proceed¬ 
ings in general see supra § 219. 

Xu Hiooisiana 

<1) Under Act 1890 No. 132, a suit 
for the expropriation of lands for 
public purposes may be tried in va¬ 
cation.—Williams v. Judge of Bigh- 
teenth Judicial District Court for 
La Fourche Parish, 14 So. 57, 46 L& 

Ann. 1296. 

(2) Prior to this statute it was 
held that such a suit could not be 
tried in vacation, but only at a term 
of court.—^Baltimore & O. Tel. Co, v. 

Louisiana Western R. Co., 2 So. 67, 

39 La.Anm 669. 

20. Ztt, Alabama 

Ala.—^Probate court.—^E3x parte City 
of Bessemer, 197 So. 20. 

20 C.J. p 916 note 71 fa]. 

Xu Arisoua 

Superior court.—In re Forsstrom, 

38 P.2d 878, 44 Ariz. 472. 

Xu Arkansas 

(1) County court. 

U.S.—Commissioners of Road Im¬ 
provement Dist. No. 2 V. St. Louis 
Southwestern R. Co., 42 S.Ct. 250, 

267 U.S. 547, 66 L.Bd. 364, af¬ 
firming 265 F. 624. 

Ark.—Bngland v. State Highway 
Commission, 6 S.W.2d 23, 177 Ark. 

157—St. Francis Levee Dist. v. 

Redditt, 95 S.W. 482, 79 Ark. 154. 


tice possible.^* 

Term time or vacation. Where authorized by 
statute, the court has jurisdiction of condemnation 
proceedings commenced and carried on either in 
term time or in vacation.!^ 

Particular courts. The jurisdiction of particular 
courts in condemnation proceedings is governed 
wholly by the local constitutions and statutes, which 
are subject to frequent alteration, and must, there¬ 
fore, be examined in order to determine the pres¬ 
ent state of the law. Cases involving the question 
whether or not particular courts have jurisdiction 
are given in the note,^® their present value depend- 

Xn ICarylaxLd 

(1) Circuit court.—^Pumphrey ▼. 
Tabler, 2 A.2d 668, 175 Md. 498. 

(2) Superior or circuit court.— 
Western Maryland R. Co. v. Patter¬ 
son, 37 Md. 125. 

In XCassachnsetts 

(1> Supreme judicial court— 
Brackett v. Commonwealth, 111 N.B. 
1036, 223 Mass. 119, Ann.Cas.l9l8B 
863—Sawyer v. Metropolitan Water 
Bd:, 59 N.E. 658, 178 Mass. 267. 

(2) Superior court.—^Barnes v. City 
of Springfield, 168 N.B. 78, 268 Mass. 
497, certiorari denied 50 S.Ct. 246, 
281 U.S. 732, 74 L.Ed. 1148—Dan- 
forth V. Groton Water Co., 67 N.E. 
351, 176 Mass. 118. 

Xn Mlcbigaii 

(1) Jury summoned by justice of 
the peace, as a special tribunal of 
whTch the justice of the peace forms 
no part.—Village of Paw Paw v. 
Flook, 183 N.W. 13, 2l4 Mich. 486. 

(2) Other courts see 20 C.J. p 916 
note 71 [i]. 

In XIElxmesota 

District court—State v. Ramsey 
1 County Dist Ct, 91 N.W. 300, 87 
Minn. 14^. 

xn Mlssissipjd 

(1> Special court of eminent do¬ 
main.—Cumberland Tel., etc., Co. v. 
Morgan, 46 So. 429, 92 Miss. 478— 
20 C.J. p 916 note 71 [n]. 

(2) However, special eminent do¬ 
main courts are abolished in counties 
having county courts, and their Ju¬ 
risdiction is vested in county courts 
by L.1926 c 131, Code 1930 § 693.— 
City of Hattiesburg v. Pritchett, 184 
So. 140, 160 Miss. 342. 

xn kOssoTizi 

(1) Circuit court.—State ex rel. 
Segal V. Grimm, 284 S.W. 490, 314 
Mo. 242—20 C.J. p 916 note 71 [o] 
( 1 ). 

(2.) Summary transfer of case from 
the county court to the circuit court 
for the purpose of ascertaining the 
damage for land taken, except where 
county court has determined that no 
claim was presented.—Naeglin v. Ed¬ 
wards, 228 S.W. 764. 


(2) Circuit court.—Cazort v. Road 
Improvement Dist. No. 3 of Johnson 
County, 299 S.W. 1014, 175 Ark. 570— 
Road Improvement Dist. No. 6 v. 
Hall, 216 S.W. 262, 140 Ark. 241. 

Xn cmifoxnla 

(1) Superior court—^Donegan v. 
City of Los Angeles, 293 P. 912, 109 
Cal.App. 673—20 C.J. p 916 note 71 
[c] (1). 

(2) County court.—Spencer Creek 
Water Co. v. Vallejo, 48 Cal. 70—San 
Francisco, etc., Water Co. v. Alameda 
Water Co., 36 Cal. 639. 

In, Colorado 

County court—^Denver City Irr., 
etc., Co. V. Middaugh, 21 P. 565, 12 
[ Colo. 484, 13 Am.S.R. 234. 

: In Coxmeoticut 

Superior court—Connecticut Col¬ 
lege for Women v. Alexander, 84 A. 
365, 366, 85 Conn. 602. 

In Florida 

Circuit court.—Crill v. State Road 
Department 117 So. 796, 96 Fla. 110. 

Xh Georgia 

Ordinaries.-Porter v. Poster, 90 
S.R 967, 146 Ga.. 154. 

Xn XUinois 

(1) County court-Rockford v. 
Mower, 102 N.E. 1032, 259 Ill. 604— 
20 C.J. p 916 note 71 [g] (1). 

(2) Other courts see 20 C.J. p'9l6 
note 71 Eg]. 

Xn Indiana 

(1) Circuit court.—Sisters of Prov¬ 
idence of St. Mary’s of the Woods 
V. Lower Vein Coal Co., 164 N.B. 659, 
198 Ind. 645—Zehner v. Milner, 87 N. 
B. 209. 172 Ind. 493, 24 L.R.A.,N.S., 
383. 

(2) Other courts see 20 C.J. p 916 
note 71 [hL 

Xn Kentucky 

(1) County court.—^Louisville & N. 
B. Co. V. Powers, 106 S.W.2d 591, 268 
Ky. 491—^Black Mountain Corporation 
V. Appleman, 33 S,W.2d 327, 236 Ky. 
510—20 C.J. p 916 note 71 [ij (1). 

(2) Jefferson county common pleas. 
—^Reed v. Louisville Bridge Co., 8 
Bush. 69. 
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(3) Other courts'see 20 C.J. p 916 
note 71 [o]. 

Xn Kew KaaoLpshire 

Supreme court.—Sullivan County R. 
Co.'s Pet., 81 A. 473, 76 N.H. 185. 

In ITew Jersey 

Individual justices and judges of 
supreme court and circuit courts, and 
not supreme court and circuit courts. 
—Ryan v. Housing Authority of City 
of Newark, 15 A.2d 647, 125 N.J.Law 
336—Township of Teaneck, Bergen 
County V. Mercer, 11 A.2d 103, 124 
N.J.Law 120, affirming 6 A.2d 658, 122 
N.J.Law 546. 

Xn Hew Tork 

(1) Supreme court.—Culver Con¬ 
tracting Corporation v. Humphrey, 
196 N.B. 627, 268 N.T. 26, affirming 
272 N.Y.S. 662, 242 App.Div. 649, re¬ 
settled 275 N.Y.S. 666, 242 App.Div. 
837, reargument denied 198 N.B. 574, 
268 N.Y. 719—20 C.J. p 916 note 71 
[q] (1), (2). 

(2) County court.—Matter of Folts 
St., 46 N.Y.S. 43, 18 App.Div. 568— 
20 C.J. p 916 note 71 [q] (3). 

(3) Other courts see 20 C.J. p 916 
note 71 [q]. 

In North GaroUna 

Superior court clerk.—^Durham, etc., 

R. Co. V, Richmond, etc., R. Co., 10 

S. E. 1041, 106 N.C. 16. 

Xn North Dakota ^ 

District court.—Becker County 
Sand & Gravel Co. v. Wosick, 245 N. 
W. 454, 62 N.D. 740. 

in Ohio 

(1) Common pleas.—^Toledo v. To¬ 
ledo, etc., R. Co., 29 Ohio Cir.Ct. 656. 

(2) Probate court.—School Board 
of Village of New Berlin v. Peter, 
9 Ohio N.P.,N.S., 232—20 C.J. p 916 
note 71 [s] (2). 

(3) Commercial court.—Cincinnati, 
etc., R. Co. V. Sundry Persons, 1 Ohio 
Dec. (Reprint) 326, 7 West L.J. 265. 

(4) Insolvency court.—State v. 
Eastman, 160 N.E. 626, 118 Ohio St. 
121 . 

(5) Under the Conservancy Act, 
Gen.C6de §§ 6828-1 to 6828-79, 11046, 
jurisdictional questions are taken 
care of by the filing of an “appraisal 
roll," and adjudication thereof by 
the conservancy' court.—Muskingum 
Watershed Conservancy Dist. v. Fry, 
23 N.E.2d 962, 62 Ohio App. 323. 

Xa Oklahoma 

District court.—^Wrightsman v. 
Southwestern Natural Gas Co., 46 P. 
2d 925, 173 Okl. 75. 

XoL Pennsylvania 

(1) Quarter sessions.—Pennsylva¬ 
nia Mut. Life Ins. Co. v. Cuyler, 129 


A. 637, 283 Pa. 422—20 C.J. p 916 note 
71 [t] (1). 

(2) Quarter sessions or common 
pleas.—^In re Parkway, 94 A. 1074, 
249 Pa. 367—20 C.J. p 916 note 71 [t] 
( 2 ). 

(3) Quarter sessions or mayor's 
court.—^Heilman v. Union Canal Co., 
50 Pa. 268—^Bassler v. Union Canal 
Co., 2 Watts 271. 

(4) Common pleas.—^In re Harris¬ 
burg Bridge Co., 27 Pa.Dist. & Co. 
93. 

20 C.J. p 916 note 71 [t] (4). 

In Tennessee 

(1) County court.—^Department of 
Highways and Public Works v. Gam¬ 
ble, 73 S.W.2d 175, 18 Tenn.App. 95. 

(2) Circuit court under general 
law, and circuit or county court un¬ 
der private act.—^Department of 
Highways v. Stepp, 266 S.W. 776, 150 
Tenn. 682. 

In Texas 

(1) County court—City of San An¬ 
tonio V. Astoria, 96 S.W.2d 783, 128 
Tex. 284, affirming, Civ.App., 67 S.W. 
2d 321, rehearing denied 97 S.W.2d 
944, 128 Tex. 284—State v. McLendon, 
Civ.App., Ill S.W.2d 287—Shannon 
v. Tarrant County, Civ.App., 99 S.W. 
2d 964, reversed on other grounds 
Tarrant County v. Shannon, 104 S.W. 
2d 4, 129 Tex. 264—Cook v. Ochil¬ 
tree County, Civ. App., 64 S.W. 2d 
1018—State v. Carpenter, Civ.App., 
55 S.W.2d 219, reversed on other 
grounds 89 S.W.2d 194, 126 Tex. 604, 
rehearing denied 89 S.W.2d 979, 126 
Tex. 604—Acree v. State, Civ.App., 
47 S.W.2d 907, error dismissed—Mc- 
Innis V. Brown County Water Im¬ 
provement Dist. No. 1, Civ.App., 41 
S.W.2d 741, error refused, followed 
in Cox'. V. Brown County Water Im¬ 
provement Dist No. 1, 45 S.W.2d 
1118, error dismissed, and Mclnnis 

V. Brown County Water Improvement 
Dist No. 1, 45 S.W.2d 1118, error re¬ 
fused—Watt V. State, Civ.App.. 33 
S.W.2d 744, error refused—20 C.J. p 
916 note 71 [u] (1). 

(2) County court has exclusive ju¬ 
risdiction in first instance, irrespec¬ 
tive of value of property or interest 
sought to be condemned.—^Vogel v. 
State, Civ.App., 50 S.W.2d 348— 
Houston Independent School Dist v. 
Reader, Civ.App., 38 S.W.2d 610— 
Jones v. Missouri-Kansas-Texas R. 
Co. of Texas, Civ.App., 14 S.W.2d 357, 
affirmed Missouri-Kansas-Texiis Ry. 
Co. of Texas v. Jones, Com.App., 24 
S.W.2d 366—Texas & N. O. R. Co. v. 
City of Beaumont, Civ.App., 285 S. 

W. 944. 

(3) County court, where title in 

1197 


condemnee is admitted.—Mclnnis v. 
Brown County Water Improvement 
Dist. No. 1, Civ.App., 41 S.W.2d 741. 
error refused, followed in Cox v. 
Brown County Water Improvement 
Dist No. 1, 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown Coun¬ 
ty Water Improvement Dist. No. 1, 
45 S.W.2d 1118, error refused. 

(4) District court—Galveston 
Wharf Co. v. Gulf, etc., R. Co., 10 S. 
W. 537, 72 Tex. 454—Lone Star Gas 
Co. V. City of Port Worth, Civ.App., 
68 S.W.2d 605, reversed on other 
grounds 98 S.W.2d 799, 128 Tex. 392, 
109 A.L.R. 374—Pecos & N. T. R. Co. 
v. Malone, Com.App., 222 S.W. 217, 
reversing, Civ.App., 190 S.W. 809— 
20 C.J. p 916 note 71 [u] (2). 

(5) County commissioners' court.— 
Miller V. Cass County, Civ.App., 39 
S.W. 966. 

(6) Where commissioners' court is 
not vested with power to have prop¬ 
erty within limits of city condemned 
for street or Ijjiighway purposes, ap¬ 
pearance of owner thereof before 
commissioners appointed by county 
judge at law to assess damages to 
protest against Jurisdiction does not 
confer jurisdiction on county court. 
—Benat v. Dallas County, Civ.App., 
266 S.W. 539. 

In Vexmont 

County court.—Tyler v. Beacher, 
44 Vt. 648, 8 Am.R. 398. 

In Ylxglnia 

County court.—Alexandria, etc., R. 
Co. V. Alexandria, etc., R. Co., 75 'Va. 
780, 40 Am.R. 743. 
m Washington 

(1) Superior court.—State v. King 

County Super.Ct., 70 P- 484, 30 

Wash. 219. 

(2) District court.—^Northern Pac. 

R. Co. V. Haas, 26 P. 869, 2 Wash. 
376. 

In West Vizginia 

(1) Circuit court.—Grafton, etc., R. 
Co. V. Buckhannon, etc., R. Co., 49 

S. B. 532, 56 W.Va. 458. 

(2) Circuit or county court.—Ches¬ 
apeake, etc., R. Co. V. Hoard, 16 
W.Va. 270. 

In Wisconsin 

Circuit court.—^Pennefeather v. 
City of Kenosha, 247 N.W. 440, 210 
Wis. 696—^Walton v. Green Bay, etc.. 
R. Co., 36 N.W. 10, 70 Wis, 414. 

m Wyoming ■ 

District court.—^Edwards v. Chey¬ 
enne, 114 P. 677, 122 P. 900, 19 
Wyo. 110. 

21. Cal.—People v. Olsen, 293 P. 646, 
109 Gal.App. 523. 



§232 


EMINENT DOMAIN 


29 C.J.S. 


eminent domain for purposes of the federal gov¬ 
ernment, the condemnation proceedings in its be¬ 
half may be instituted in the United States district 
court of the district in which the land, sought to be 
condemned, is located,22 or such proceedings may be 
instituted’ in a state court of competent jurisdic- 
tion.2^ However, property in the hands of a re¬ 
ceiver of a federal court cannot be condemned by 
proceedings in a state court without the consent of 
the federal court,^^ and an order of the federal 
court, requiring the condemnation proceedings to be 
brought in the federal court, does not constitute 
an interference with the state in the exercise of 
its rights of eminent domain.25 A proceeding un¬ 
der an act of congress to condemn lands for the use 
of the United States is a “suit of a civil nature at 
common law or in equity,” within the me.aning of 
the Judiciary Act, and is cognizable in the federal 
courts.A federal court does not lack jurisdic¬ 


tion of a pondemnation proceeding by the United 
States because a certain defendant is in posses¬ 
sion and the fact that the court does not have 
jurisdiction of a certain defendant does not pre¬ 
vent the government proceeding to acquire the 
rights of other defendants in the'land involved.28 
A .state legislature may authorize proceedings in 
the state court to condemn land for purposes of the 
federal government but it may not prescribe any 
mode of taking private property for public pur¬ 
pose, arid of ascertaining compensation to be made 
therefor, which’ would exclude the jurisdiction of a 
federal court in a condemnation proceeding involv¬ 
ing a controversy between citizens of different 
states,®® or a condemnation by the United States.®^ 
Objections to jurisdiction. Objection to the ju¬ 
risdiction may be raised at any stage of the pro¬ 
ceeding,®® unless defendant has waived or is es¬ 
topped to assert the objection.®® 


22. U.S.—^IT. IS. V. Certain Lands In 

City of Jamestown, D.C.N.Y., 34 S’. 

Supp. 746—Chappell v. U. S.. Md.. 

81 F. 764. 26 aC.A. 600. 

20 C.J. p 917 note 72. 

Federal district court has Jurisdic¬ 
tion 

(1) In proceeding to condemn 
lands, under Heclamation Act June 
17, 1902, Comp.Sf. §§ 4700-4708, to 
determine title to * particular land, 
entry on which had been canceled as 
fraudulent by department of interior, 
after lapse of time sufficient to en¬ 
title entryman to patent.—^U. S. v. 
Bothwell Co., D.C.Wyo., 7 F,2d 624. 

(2) Of condemnation proceeding by 

United States for condemnation of 
land for a flood control project.—U. 
S. V. 137.82 Acres of Land in 
Cheshire County, D.C.N.H., 31 F. 

Supp. 723. 

(3) Of condemnation proceeding by 
United, States to acquire land for 
protection of watersheds of navigable 
streams.-r-U. S. v. Crary, D.C.Va., 1 
F.Supp. 406. 

(4) Is not deprived of jurisdiction 
to entertain condemnation proceeding 
under Flood Control Act, 33 U.S.C.A. 
S 702 a et seq, by reason of agree¬ 
ment of parties as to compensation. 
—^U. S. v. Gideion-Anderson Co., D.C. 
Mo., 16 F.Supp. 627. 

Condemnation for post office 

Proceeding for condemnation of 
land for post office must be brpught 
in United States district court, and 
must be instituted by United States 
district attorney, acting on opinion 
of secretary of treasury that * it is 
necessary for government to acquire 
land sought to be condemned.—Fish 
V. Morgenthau, D.C.N.H., 10 F.Supp. 
613. 

Question of suffidLenoy of evidence 
to Justify finding of’ court in' pro¬ 


ceeding to condemn land for dam or 
reservoir purpose does not go to 
jurisdiction of a district court, which, 
under the statute, has general juris¬ 
diction of the subject-matter and of 
the parties.—Wilson v. Union Elec¬ 
tric Light & Power Co., C.C.A.M 0 ., 59 
,^P.2d 580'. 

Repeal of statute 
Statute conferring jurisdiction of 
condemnation proceedings on United 
States district court of district 
where lands were located held not re¬ 
pealed by statute relating to army 
camps,—^King v. U, S., 64 Ct.Cl. 326. 
Coufoxinlty with state statute 
Congress may confer on the feder¬ 
al courts authority to proceed in the 
condemnation of property In con¬ 
formity with a particular state stat¬ 
ute.—U. S. V. Block 121, C.C.I11., 24 
P.Cas.No.14,610, 3 Biss. 208. 

2a U.S.—Chappell v. U. S., Md., 81 
P. 764, 26 C.C.A, 600. 

Removal from state court to federal 
court see the C.J.S. title Removal 
of Causes S 160, also 54 C.J. p 296 
notes 50-56. 

24. U.S.—^Western Union Tel; Co. v. 
Atlantic & P. TeL Co., C.C.Ind., 29 
P.Cas.No.17,446, 7 Biss. 367. 

20 C.J. p 917 note 72 [a] (1). 

25. U.S.—Buckhannon & N. R. Co. v. 
Davis, W.Va., 135 F. 707. 68 C.C.A. 
345, affirming 131 P. 115, 65 C.C.A. 
498. 

I 20 C.J. p 917 note 72 [a] (2). 

26. U.S.—Kohl V. U. S., Ohio, 91 
U.S. 367, 23 L.Ed, 449. 

20 C.J. p 917 note 75. 

27. U.S.—U. S. V. Crary, D.C.Va., 1 
F.Supp. 406. 

2& U.S.—^U. S. V. Crary, supra. 

29. Cal.—Gilmer v. Lime Point, 18 
CaL 229. 


30. U.S.—Madisonville Tract. Co. v. 
St. Bernard Min. Co., Ky., 25 S.Ct. 
251, 196 U.S. 239, 49 L.Ed. 462. 

20 C.J. p 917 note 74. 

31. U.S.—U. S. V. 137.82 Acres of 
Land in Cheshire County, D.C.N.H., 
31 F.Supp. 723. 

Statute not depriving federal court 
of Jurisdiction 

A state statute providing that, In 
the taking of lands by the United 
States for any public purpose by 
condemnation proceeding, it shall be 
sufficient notice if an attested copy 
of petition and order of notice there¬ 
on, made by court or selectmen pe¬ 
titioned shall be given does not con¬ 
fine government condemnation to ac¬ 
tions brought before selectmen but 
action may be brought in federal 
courts.—U. S. V. 137,82 Acres of 
Land in Cheshire County, supra. 

32. Cal.—^In re Grove St, 61 Cal. 
438. 

20 C.J. p 916 note 69. 

Objection to Jurisdiction of person 
held insufficient 

U.S.—U. S. v. Crary, D.C.Va., 1 F. 
Supp. 406. 

33. Or.—Grigsby v. Miller, 25 P.2d 
908, 144 Or. 551. 

Acts not constituting estoppel or 
waiver 

(1) A mortgagee’s appearance in a 
proceeding by county to take land, 
and failure to appeal^ does not estop 
him from asserting that the court 
did not have jurisdiction to acquire 
land by method unauthorized by 
statute, although it gave Jurisdiction 
over person.—Grigsby v. Miller, su¬ 
pra. 

(2) Failure to select special Judge 
in manner provided by statute pre¬ 
sents fundamental error which is not 
waived by property owner’s volun- 
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§ 233. Venue- 

Ordinarriy, the venue of a condennnation proceeding is 
in the county in which the iand sought to be condemned 
is iocated; or, if it is located in two counties, in either 
of such counties. According to some decisions a change 
of venue may be had in such a proceeding, but there is 
authority to the contrary. 

Ordinarily, condemnation proceedings must be 
brought in the county in which the land lies which 
it is sought to appropriate,provided it does not 
appear that an impartial trial cannot be had in that 
county.3 5 The proceeding should be in such coun¬ 
ty, even though the works effecting the damage are 
in another county,^® or although the owner would 
be entitled to damages to adjoining land in another 
county.3 7 However, a motion on petition to ap¬ 
point commissioners of appraisal may be made in 


another county in the same judicial district,*38 and 
a statute is not unconstitutional because it fails to 
provide that the proceedings shall be had in the 
county or judicial district where the property is sit- 
uated.33 

Land lying in different counties or districts. As 
a general rule, where the land sought to be con¬ 
demned consists of a tract or strip of land which 
lies partly in one county or district, and partly in 
another, the condemnation proceedings may be 
brought in either county,40 and this rule has been 
applied where the land embraces several parcels.4i 
This rule, however, has been held not to apply in 
case of separate tracts lying in different counties, 
with neither tract lying partly in the different coun¬ 
ties,4 3 or where the part sought to be condemned 


tary appearance and trial of con¬ 
demnation proceeding before such 
special judge without objection.— 
Johnson v. Willacy Ck)unty Water 
Control & Improvement Dist. No. 1, 
Tex.Civ.App.. 136 S.W.2d 877. 

34 . Cal.—People v. Ocean Shore R. 
R., 76 P.2d 560, 24 Cal.App.2d 

420—City of Stockton v. Wilson, 
249 P. 835, 79 Cal.App. 422. 

Ga.—Cook V. State Highway Board 
of Georgia. 132 S.E. 902, 162 Ga. 
84. 

Tex.—Duncan v, Denton County, Civ. 
App., 133 S.W.2d 197—State v. Mc¬ 
Lendon, Clv.App., Ill S.W.2d 287, 
error dismissed. 

20 C.J. p 917 note 77. 

Water taken in another county 
Under a statute requiring actions 
for the recovery of real property or 
an interest therein, or for injuries 
thereto, to be tried In the county in 
which the subject of the action or 
part thereof is situated, and a stat¬ 
ute providing that condemnation pro¬ 
ceedings shall be brought in the 
county in which the property is sit¬ 
uated, proceedings to condemn water 
appropriated for irrigation purposes 
may be brought and tried in the 
county in which the lands to which 
the water right is appurtenant are 
situated, although the water is to be 
taken in another county.—Helena v. 
Rogan, 68 P. 798, 26 Mont. 462, re¬ 
hearing denied 69 P. 709, 27 Mont. 
135. . 

In Philippines the court has juris¬ 
diction with respect to real estate 
everywhere in the islands, and 
therefore the court of first instance 
of one province has power to con¬ 
demn land situated in another prov¬ 
ince.—Manila R. Co. v. Attorney 
General, 20 Philippine 622. 

In Puerto Bico a district court 
has jurisdiction to entertain a pro¬ 
ceeding to expropriate property sit¬ 
uated in another district, although 
such fact is ground for a change of 


venue.—^Antonettl v. Foote, 16 Puerto 
Rico 662. 

35. Cal.—^People v. Ocean Shore R. 
R.. 75 P.2d 560, 24 Cal.App.2d 420. 

36. Ill.—St. Louis, & C. R. Co. v. 

. Postal Tel. Co., 61 N.E. 382, 173 

Ill. 508. 

N.T.—Stamford Water Co. v. Stanley, 
39 Hun 424. 

37. Ga.—Cook v. State Highway 
Board of Georgia, 132 S.E. 902, 162 
Ga. 84. 

In procee^Ung to condenui bridge 
approaches in one county over land 
on one side of a river, it is not a 
good objection thereto that owner 
was entitled to'' damages for land 
on opposite bank.—Cook v. State 
Highway Board of Georgia, supra. 

38. N.T.—New York Cent. & H. R. 
R. Co. V. Matthews, 128 N.T.S. 
138, 70 Mlsc. 567, affirmed 129 N. 
T.S. 828, 144 App.Div. 732. 

38. Minn.—Weir v. St. Paul, S. & 
T. R. Co., 18 Minn. 155. 

40. Ga. — Cook V. State Highway 
Board of Georgia, 132 S.E. 902, 162 
Ga. 84—Central Georgia Power Co. 
V. Nolan, 69 S.E. 661, 136 Ga. 
443. 

Ill.—^Department of Public Works & 
Buildings v. Caldwell, 133 N.E. 642, 
301 Ill. 242—St Louis & C. R. Co. 
V. Postal Tel. Co., 61 N.E. 382, 173 
Ill. 508. 

Md.—^Baltimore City Park Land Corp. 
v. Baltimore, 98 A. 153, 128 Md. 
611. 

Pa.—^Perry v. Pittsburgh & B. St 
Ry. Co., 64 Pa.Super. 583. 

20 C.J. P 918 note 82. 

CosLdemnatloii of bridge located in 
two oonnties is within this rule.—^In 
re Harrisburg Bridge Co., 27 Pa.Dist. 
& Co. 93. 

National park 

Statute providing for condemnation 
proceedings in either of counties in¬ 
cluded within proposed national park 
area and for appointment of com¬ 
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missioners from any disinterested 
freeholders in state was not void.— 
Suncrest Lumber Co. v. North Caro¬ 
lina Park Commission, D.C.N.C, 30 
F.2d 121, appeal dismissed 50 S.Ct. 
13, 280 U.S. 615, 74 L.Ed. 656. 
Telegraph or telephone right of way 
Condemnation may be had In any 
one county for a telegraph or tele¬ 
phone line along a railroad right of 
way which extends through several 
counties. 

Ill.—St Louis & C. R. Co. V. Postal 
Tel. Co., 51 N.E. 382, 173 Ill. 508. 
S.C.—South Carolina & G. R. Co. v. 
American Tel. & Tel. Co., 43 S.E. 
,970, 65 S.C. 459. 

20 C.J. p 917 note 81 [b]. 

41. Ga—Whitney v. Central Georgia 
Power Co., 67 S.E. 197. 134 Ga. 213, 
19 Ann.Cas. 982. 

Ill.—Department of Public Works & 
Buildings v. Caldwell, 133 N.E. 642, 
301 Ill. 242. 

20 C.J. p 917 note 81. 

Sewer connection 

Md.—Baltimore City Park Land Corp. 
v. Baltimore, 98 A. 153, 128 Md. 
611. 

20 C.J. p 917 note 81 [a]. 

4a. Ill.—Toluca, M. & N. R, Co. v. 

Haws, 62 N.E. 312, 194 Ill. 92. 
Separate trials 

! Where several tracts of land, lo¬ 
cated in different counties, but sub¬ 
ject to common ownership, are to be 
appropriated or assessed for benefits 
arising from a public improvement, 
the owner of the land is entitled to 
have the proceeding affecting each 
portion of the land tried in the 
county in which that portion is lo¬ 
cated; and where the owner appeals 
under provisions of the statute from 
an order of the court, the court Is 
required to order the impaneling of a 
jury in each county in which such 
portion is located.—Muskingum Wa¬ 
tershed Conservancy Dist. v. Ohio 
Power Co., 16 NJBS.2d 475, 58 Ohioi 
Appk 177. 
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lies wholly in one of the counties.'*^ 

Change of venue. In the absence of statute, there 
is no right to change the venue in a condemnation 
proceeding,even if such a proceeding is an ac¬ 
tion at law,45 and even though a change of venue is 
authorized by statute, a party is not entitled to such 
change if no good reason therefor is shown.^® Un¬ 
der a statute authorizing a change of venue in a 
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civil action, according to some authorities, a change 
of venue may be had in a condemnation proceed- 
ing,47 on a timely application therefor,^® and the 
court to which the case is transmitted obtains ju¬ 
risdiction to dispose of the condemnation proceed- 
ing.49 On the other hand, according to other au¬ 
thorities, a change of venue of the proceeding can¬ 
not he had under such statute, since a condemna¬ 
tion proceeding is a special proceeding.®® 
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§ 234. In General 

“Plaintiff” and "defendant,” In condemnation pro¬ 
ceedings, are used only in an uncommon and liberal 
sense.' 

In condemnation proceedings the words “plain¬ 
tiff” and “defendant” can be used only in an un¬ 
common and liberal sense; plaintiff complains of 
nothing; defendant denies no past or threatened 
wrong; both parties are actors, one to acquire ti¬ 
tle, the other to get as large pay as he can,5i and 
the general public enters as a third party, so that 
nothing may be accomplished which will adversely 


affect the public interests.52 More commonly the 
parties are designated as “petitioner” and “respond¬ 
ent” respectively, as noted infra §§ 235, 236. 

§ 235. Petitioner or Plaintiff 

Ordinarily a condemnation proceeding Is brought by, 
and In the name of, the party seeking to appropriate the 
property, Joining as parties persons having an interest in 
the proceeding. Statutory provisions, however, with re¬ 
spect to the party in whose name the proceeding is to be 
instituted and conducted must be complied with. 

In a condemnation proceeding, the condemnor 
stands in the relation of plaintiff,®® and ordinarily 


43. Tex.—^Duncan v. Denton County, 
Civ.App., 138 S.W.2d 197, error dis¬ 
missed. 

Flea of piivUeflTe ovesroled 
In a proceeding: to condemn a strip 
of land for hlgrhway purposes 
through a tract of land lying in two 
counties, in one of which defendant 
resides on part of the tract, his plea 
of privilege to be sued in the county 
in which he resides may be properly 
overruled, although a statement of 
the land sought to be condemned is 
not filed in that county, where a 
controverting affidavit to the plea of 
privilege specifically pleads that the 
land sought to be condemned lies 
wholly the other county.—^Duncan 
v. Denton County, supra. 

44. Md.—City of Baltimore v. Kane,. 
« 93 A. 393, 125 Md. 135. 

45. . Md.—City of Baltimore v. Kane, 
supra. 

4®. Cal.—City of Stockton v. Wil¬ 
son, 249 P. 835, 79 Cal.App. 422. 
Minn.—Simmons v. St. Paul & C. R. 
Co., 18 Minn. 184. 

47. Ark.—State v.. Rowe, 65 S.W. 
463, 69 Ark. 642. 

Mo.—St. Louis, 0. H. & C. Ry. Co. 
V. Fowler, 20 S.W. 1069, 113 Mo. 
458—State ex rel. Pierce v, Skinker, 
74 S.W.2d 893. 228 Mo.App. 928. 
Appeal from assessment by com¬ 
missioners, in proceedings for the 
condemnation of land for. railroad 
purposes, whether considered as a 
civil action or a special proceed- 
ing> ' i^ within' the provisions of a 
statute in regard to ch^jge of ven¬ 


ue, and where a proper showing is 
made such change should be al¬ 
lowed.—Whitney V. Atlantic Southern 
R. Co., 6 N.W. 32, 53 Iowa 651. 

IjOss of JurisdietloiL 
In a proceeding by a municipality 
to condemn land located in a county 
other than that in which the mu¬ 
nicipality is located, where the pro¬ 
ceeding is required by statute to be 
instituted, the court loses its juris¬ 
diction on the filing of an applica¬ 
tion by defendant to transfer the 
proceeding to the county where the 
land is situated.—People v. District 
Court of Second Judicial Dist. in and 
for City and County of Denver, 242 
P. 997, 78 Colo. 526. 

In Indiana, under Burns StAnnot. 
1914 §§ 929-933, 936, eminent do¬ 
main proceedings are summary in 
nature until question of damages 
is reached, which proceeds to issue, 
trial, and judgment as in civil ac- 
^tions, before which point statutory 
provisions for cliange of venue do 
not apply.—^Matlock v. Bloomington 
Water Co., 146 N.E. 852, 196 Ind. 
271, rehearing denied 148 N.E. 198, 
196 Ind. 271. 

4®. Mo.—^State ex rel. Union Elec¬ 
tric Light & Power Co. v. Bruce, 66 
S.W.2d 847, 334 Mo. 312. 

Time of application 
An application by the condemnor, 
after approval of court of condemna¬ 
tion and appointment of commission¬ 
ers for determination of damages, for 
change of venue on account of al¬ 
leged prejudice Is timely, and the 
tr^; court has authority to transmit 
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case to court of another county.— 
State ex rel. Pierce v. Skinker, 74 S. 
W.2d 893, 228 Mo.App. 928. 

49- Mo.—State ex rel. Pierce v. 
Skinker, supra. 

Antboxity to permit amendment 
Where, after condemnor’s request 
for jury for determination of dam¬ 
ages of land condemned, court enters 
order approving commissioners' find¬ 
ing of damages, whereupon con¬ 
demnor requests change of venue 
which is granted, trial court of coun¬ 
ty whereto proceeding is transferred 
has authority to permit amendment 
to original condemnation petition so 
as to diminish number of acres con¬ 
demned and so affect amount of 
compensation to be allowed.—State 
ex rel. Pierce v. Skinker, supra. 

50. Cal.—Santa Rosa v. Fountain 
Water Co., 71 P. 1123, 138 Cal. 579. 

Md.—City of Baltimore v. Kane, 93 
A. 393, 125 Md. 135. 

Mich.—Grand Rapids & I. Ry. Co. v. 
Kalamazoo Circuit Judge, 1-17 N. 
W. 1050, 154 Mich. 493—^Michigan, 
O. & I. Ry. Co. V. Monroe Circuit 
Judge, 107 N.W. 704, 144 Mich. 44. 

51. U.S.—^Mason City & Fort Dodge 
R. Co. V. Boynton, 27 S.Ct. 321, 204 
U.S, 570, 51 L.Ed. 629—Metropoli¬ 
tan Water Co. v. Kansas City, C.C. 
Kan., 164 F. 738, 745. 

58. Wls.—In re Milwaukee Electric 
Ry. & Light Co., 196 N.W. 575, 182 
Wis. 182, 

53. Ga.—State Highway Board of 
Georgia v. Shierling, 131 S.E. 885, 
61 Ga.App. 935. 
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such a proceeding is instituted by, and in the name 
of, the party seeking to appropriate the property,54 
and persons having a united or common interest in 
the subject matter may be joined as petitioners.®5 
If the statute providing for condemnation proceed¬ 
ings in particular instances designates the officers 
or board authorized to institute and conduct the 
proceedings, the proceedings should be brought by, 
and in the name of, the officers or board so desig¬ 


§ 235 

nated.55 

Where the government, whether federal or state, 
is the condemning party, the application may be 
made by the government itself, or in its name by 
any officer or agent designated by it.®^ Proceedings 
instituted by or on behalf of a political subdivision 
of the state should be in the name of such subdi¬ 
vision,®® unless the charter or statute provides oth¬ 
erwise.®® 


54i Colo.—Colorado Midland R. Co. 
V. Ruedi, 29 P. 1034, 2 Colo.App. 
202 . 

Va.—Page v. Commonwealth, 160 S.E. 

33, 157 Va. 325. 

20 C.J. p 918 note 88. 

Persons entitled to compensation see 
supra §§ 196-204. 

55. Wash.—State v. Chehalis Coun¬ 
ty Super. Ct., 106 P. 481, 57 Wash. 
71. 

20 C.J. p 918 note 89. 

Xiife tenant and remaindermen 
Where remaindermen were in pos¬ 
session of land, and life tenant was 
not. the life tenant and remainder¬ 
men could properly join as parties 
plaintiff in a proceeding to condemn 
a passway over the lands of others to 
a public road.—Hughes v. Shehan, 
234 S.W. 285. 192 Ky. 619. 

Two counties 

Under statutes governing contracts 
between counties for flood control or 
like purposes, conferring power of 
eminent domain on each of such 
counties, and providing that con¬ 
demnation proceedings shall be 
brought in name of county in which 
property to be acQulred is situate, 
two counties, having a flood con¬ 
trol contract, are entitled to main¬ 
tain action jointly for condemnation 
of lands in one of such counties.— 
State ex rel. Mountain Development 
Co. V. Superior Cpurt for Pierce 
County, 67 P.2d 861, 190 Wash. 183. 
Joinder unnecessary, but not prejudi¬ 
cial 

Md.—Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 513. 

56. Cal.—McCarty v. Southern Pac. 
Co., 82 P. 615, 148 Cal. 211. 

Mo.—State ex rel. and to Use of Chi¬ 
cago Great Western R. Co. v. 
Public Service Commission of Mis¬ 
souri, 51 S.W.2d 73, 330 Mo. 729, 
certiorari denied Chicago Great 
Western R. Co. v. Public Service 
Commission of State of Missouri, 
53 S.Ct. 89, 287 U.S. 641, 77 L.Bd. 
555. 

20 C.J. p 918 notes 90, 91. 

Right to institute proceedings gener¬ 
ally see supra § 218. 

Particular officers or boards in 
whose name proceedings may or 
should be brought: 

(1) Commissioner of highways and 
public works.—Department of High- 
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; ways and Public Works v. Gamble, 
73 S.W.2d 175, 18 Tenn.App. 95— 
Dickson County v. Wall, 12 Tenn.App. 
600. 

(2) State highway commission, as 
necessary party.—^Wilbarger County 
v. Hall, Tex.Com.App., 55 S.W.2d 797* 
affirming Hall v. Wilbarger County, 
Clv.App., 37 S.W.2d 1041. 

(3) Trustees of schools.—Schuler 

V. Wilson, 153 N.B. 737, 322 Ill. 503, 
48 A.L.R. 1027—Du Page County v. 
McMahon, 106 N.R 486, 265 Ill. 83— 
Banks v. McLean County Dist. No. 
1, 62 N.E. 604, 194 Ill. 247. 

Proceedings ou behalf of a munici¬ 
pality may be brought by and in the 
name of the officers or board au¬ 
thorized by statute to make the ap¬ 
plication. although the title, when 
acquired, vests in the municipality. 
—Matter of Rochester Water Com’rs., 
66 N.Y. 413. 

57. N.M.—State ex rel. Red River 
Valley Co. v. District Court of 
Fourth Judicial Dist. of New Mex¬ 
ico, 51 P.2d 239, 244, 39 N.M. 
523, quoting Corpus Juris. 

W. Va.—State v. Homer, 1 S.E.2d 486, 
121 W.Va. 75. 

20 C.J. p 918 note 92. 

Officer or agent held authorized to 
institute proceeding 

(1) Interstate stream commission, 
in name of state for condemnation of 
land for purpose of erecting dam or 
reservoir for impounding waters of 
river.—State ex rel. Red River Valley 
Co. V. District Court of Fourth Ju¬ 
dicial Dist. of New Mexico, N.M., 51 
P.2d 239, 39 N.M. 523. 

(2) State park and forest commis¬ 
sion, for assessment of amount to be 
paid for .land taken, as representa¬ 
tives of state, not as individuals.— 
State V. Giant's Neck Land & Im¬ 
provement Co., 163 A. 651, 116 Conn. 
119. 

In name of people 
Where the statute directs the pro¬ 
ceedings to be commenced in the 
name of the people, and they are 
commenced in the name of the gov¬ 
ernor and other state officers, the 
whole proceedings are thereby ren¬ 
dered void.—Stanford v. Worn, 27 
Cal. 171. 

Use of United States 

Under a statute providing that 
where land is taken for the use of. 
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[ the United States like proceedings 
I shall be had as in cases where it is 
taken for the use of the state, in 
which latter case the proceeding is to 
be instituted in the name of the gov¬ 
ernor, proceedings to take land for 
the United States need not be in the 
name of the governor, but may be 
brought in the name of the United 
States by officers duly authorized.— 
U. S. V. Dumplin Island, 1 Barb. 
N.T., 24. 

58. Ill.—City of Chicago v. Jewish 

Consumptives' Relief Soc. of Chica¬ 
go, 164 N.E. 117, 323 Ill. 389. 

20 C.J. p 918 note 93. 

City 

(1) A proceeding to condemn land 
for park purposes for city may prop¬ 
erly be brought in name of city, 
city’s statutory authority, to bring 
proceeding not being affected by stat¬ 
ute creating park and recreation 
board.—City of Birmingham v. Mc¬ 
Connell, 150 So. 342, 227 Ala. 438. 

(2) Proceedings to assess damages 
for changes of grade in adjacent 
streets rendered necessary to avoid a 
grade crossing may be brought in 
the name of the city, although by 
contract the railroad company is to 
pay the damages.—Spokane v. 
Thompson, 126 P. 47, 69 Wash. 650. 

In District of Columbia, under the 
act of Jan. 9, 1907, 34 U.S.St. at L. 
845 c 31, authorizing the commis¬ 
sioners of the district to institute 
proceedings to condemn land for 
street extension purposes, such pro¬ 
ceeding may be brought either in the 
names of the commissioners or in 
the name of the district.—Macfar- 
land V. Moore, 32 App.D.C. 213. 
State hlgliway department 

Under statutes authorizing the 
state highway board to condemn a 
right of way and empowering the 
highway department to “sue,” con¬ 
demnation proceeding by the state 
in the name of the state highway de¬ 
partment is not invalid on ground 
that it should have been brought in 
the name of the state highway board. 
—State Highway Department v. H. 
G. Hastings Co., 199 S.E. 793, 187 
Ga. 204. 

56. Cal.—^Ventura County v. Thomp¬ 
son, 51 Cal. 577. 

Conn.—^Norwalk v. Podmore, 83 A. 

629, 85 Conn. 498. 
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A proceeding to condemn property for railroad 
purposes ordinarily should be by, or in the name 
of, the railroad company,®® although it has sold its 
rights, if it has actually begun the construction of 
the road,®l or although its property is in the hands 
of a receiver.®2 If the road is in possession of a 
lessee, the lessor may institute proceedings,®® un¬ 
less a statute authorises the lessee to do so.®^ If, 
however, the right is transferred during the pend¬ 
ency of the proceedings, the proceedings may be 
continued by the assignor;®® indeed the assignor 
cannot transfer his right to continue the proceed¬ 
ings,®® although the assignee may be substituted as 
the condemning party, as stated infra § 237. 

§ 236. Respondents or Defendants 

a. In general 

• b. Applications of rules 


a. In General 

The owner of the property sought to be condemned, 
and all persons having any interest therein which will 
be affected by the proceedings, are, as a general rule, 
proper and necessary parties respondent or defendant, 
except to the extent that the rule Is modified or limited by 
statute. The owners of several tracts may be Joined in 
one proceeding. 

In condemnation proceedings, the condemnee 
stands in the relation of defendant.®'^ The owner 
of the property sought to be condemned, and all per¬ 
sons having any interest therein which will be af¬ 
fected by the proceedings, are entitled to be heard, 
and, as a general rule, are not only proper but nec¬ 
essary parties respondent or defendant.®® The con¬ 
demnor must determine at his peril the names of the 
owner and, other persons having an interest in or 
lien on the property sought to be condemned,®® and 
if necessary parties are not made such, they are not 


00. Cal.—^Beveridge v. Lewis. 67 P. 
1040, 70 P. 1083, 137 Cal. 619, 92 
Ani.S.R. 188. 59 L.R.A. 681. 

20 C.J. p 919 note 96. 

CondenmatioiL of another company’s 
tracks by authority of city 
A street railroad, under the con¬ 
tract made by its acceptance of a 
grant containing a reservation to the 
city of the right' to condemn a por¬ 
tion of its tracks for the use of other 
street railroads, cannot object to the 
exercise of the power reserved in any 
reasonable and proper manner; and 
the city may, on determining the 
necessity for condemning portions 
of the company’s tracks for the use 
of another company, properly au¬ 
thorize the latter to Institute pro¬ 
ceedings in its own name to make 
the condemnation in. accordance with 
the procedure prescribed in such 
cases by the laws of the state.— 
Mercantile Trust & Deposit Co. v. 
Collins Park & B. R. Co., C.C.Ga., 101 
F. 347. 

By contractor 

Where a railroad contracted with 
an individual to obtain for it the 
necessary right of way, and to con¬ 
struct the remainder of its projected 
railroad, authorizing him to take 
necessary steps in its name to con¬ 
demn any lands, he to defray the 
expenses and be compensated * in an 
agreed sum, he had a right to in¬ 
stitute condemnation proceedings in 
the name of the railroad.—Detroit & 
T. S. L. R. Co. v. Ferguson. 103 N. 
W. 862, 140 Mich. 400—Detroit & T. 
S. L. R. Co. V. Campbell, 103 N.W. 
856, 140 Mich. 384. 

01. Mo.—Corey v. Chicago, B. & 
K. C. R. Co.. 13 S.W. 346. 100 Mo. 
282. 

20 C.J. p 919 note 96 [a] (1). 

Mich.—Detroit & T. S. L. R. Co. 


V. Campbell, 103 N.W. 866, 140 
Mich. 384. 

20 C.J. p 919 note 98. 

03. Neb.—Gottschalk v. Lincoln & 
N. W. R. Co., 15 N.W. 695, 14 Neb. 
389—Dietrichs v. Lincoln & N. W. 
R. Co., 13 N.W. 624, 13 Neb. 361. 
Lease pendente lite 
If a railroad, after the institution 
of condemnation proceedings, leases 
its road to another company for a 
long term of years, the lease does 
not per se abrogate the proceedings, 
since the land sought to be con¬ 
demned may be as necessary for 
the purposes of the corporation in¬ 
stituting the proceedings after as 
befofe the lease. If it is neces¬ 
sary only for the purposes of the 
lessee, even then the proceedings may 
be continued by the lessee in the 
name of .the lessor.—Kip v. New 
York & Harlem R. Co., 67 N.Y. 227, 
affirming 6 Hun 24. 

64- N.Y.—^Long Island R. Co. v. 

Sherwood, 136 N.Y.S. 762. 

20 C.J. p 919 note 1. 

05^ N.Y.—Matter of New York El. 

R. Co., 17 N.Y.S. 778. 

20 C.J. p 919 note 3. 

00. Cal.—^Mahoney v. Spring Valley 
Water Works Co., 52 CaL 159, 

67. Ga.—State Highway Board of 
Georgia v. Shierling, 181 S.E. 886, 
51 Ga.App. 935. 

68. U.S.—State of Minnesota v. U. 

S. , 69 S.Ct. 292, 305 U.S. 882, 83 
L.Ed. 235; affirming C.C.A., U. S. 
V. State of Minnesota, 95 F.2d 468, 
certiorari granted State of Minne¬ 
sota, by Attorney General v. U. S., 
59 S.Ct. 66, 305 U.S. 580, 83 L. 
Ed. 365—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C,, 118 F.2d 79, 
modifying, D.C., U. S. ex reL Ten¬ 
nessee Valley Authority v. South- 
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ern States Power Co., 33 F.Supp. 
519. 

Ga.—^Hoch V. Candler, 9 S.E.2d 622, 
190 Ga. 390. 

Ill.—^East St. Louis, C. & N. R. Co. 
V. Illinois State Trust Co., 94 N.E. 
149, 248 Ill. 559. 

Mo.—^Unlon Electric Light & Pow^^r 
Co. V. Dawson, 78 S.W.2d 867, 228 
Mo.App. 1224. 

N.C.—City of Winston-Salem v. 

Coble, 136 S.E. 123, 192 N.C. 776. 
Ohio.—Allendorf v. Campbell, 29 N.B. 

2d 435. 65 Ohio App. 149. 

Va.—Page v. Commonwealth, 160 S. 

B. 38, 157 Va. 325. 

20 C.J. p 920 note 8. " 

Persons held proper or necessary 
parties 

(1) Abutting owners, in proceed¬ 
ings to close part of an alley.—Hen¬ 
derson V. Lexington, 111 S.W. 318. 33 
Ky.L. 703. 

(2) Burial lot owners, to proceed¬ 
ing to condemn an existing burial 
ground.—Shiel v. Walker, 90 S.W. 
124, 114 Mo.App. 521. 

(3) Owner of the fee in a street, 
to proceedings for the laying of a 
sewer in the street—In re Wells 
Ave., 4 N.Y.S. 301. 

(4) Purchaser under a recorded 
contract.—State v. Wenatchee Val¬ 
ley Holding Co., 14 P.2d 51, 169 
Wash. 535. 

(5) Purchaser under unrecorded 
contract.—Millard v. Northwestern 
Mfg. Co., 205 N.W. 979, 200 Iowa 
1063—20 C.J. p 922 note 19 [a], 

(6) Railroad company, to proceed¬ 
ing to condemn its right of way. 
Mich.—Detroit, etc., R. Co. v. De¬ 
troit, 12 N.W. 904, 49 Mich. 47- 

N.Y.—People v. Adirondack R. Cow, 
66 N.Y.S. 869, 39 App.Div. 34. 

69. Miss.—^Mississippi State Higdi'- 
way ‘Commission v. West„ 173 So*. 
279, 282,181 Miss. 206. 
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hound by the proceedings, as explained infra § 327. 

As the converse of the general rule, it is neither 
necessary nor proper to bring in those whose in¬ 
terests are of such a character that they will not be 
affected by the proceedings,70 such as the owner of 
land which it is not proposed to take but which may 
be injured nor is it necessary to bring in a per¬ 
son who will be sufficiently protected by the judg¬ 
ment in the proceeding.72 


§ 236 

Time of acquiring property or interest. Those 
persons who are owners of, or have an interest in, 
the property at the time the proceedings are com¬ 
menced are ordinarily the proper and necessary par¬ 
ties thereto and consequently it is unnecessary 
that a former owner who parted with all his in¬ 
terest before the proceedings were instituted should 
be made a party nor is it necessary to join one 


“Tlie reason underlying: such ruLe 
is to protect the rights both of the 
condemner and of parties having a 
beneficial interest in the premises.”— 
Mississippi State Highway Commis¬ 
sion V. S.tate, supra. 

70. Ky.—Davis v. City of Paducah, 
281 S.W. 158, 213 Ky. 407. 

Tex.—Shelton v. City of Abilene, 
Civ.App., 80 S.W.2d 351—City of 
Houston v. Wynne, Civ.App., 279 
S.W. 916, error refused Wynne v. 
City of Houston, 281 S.W. 544, 115 
Tex. 255. 

V^ash.—State v. Superior Court in 
and for Klickitat County, 13 P.2d 
460, 169 Wash. 195. 

20 C.J. p 920 note 13. 

Persons held not proper or necessary 
parties 

(1) Persons owning property ”in 
the vicinity of” or ”in close proxim¬ 
ity” to a street, part of which is 
condemned.—Carter v. Marshall Elec¬ 
tric Co., Tex.Civ.App., 238 S.W. 1015. 

(2) Person owning land on one 
side of the street only, • to proceed¬ 
ings to condemn a right of way for 
a street railroad located on the op¬ 
posite side of the center of the 
street.—New Decatur Belt, etc., R. 
Co. V. Karcher, 21 So. 825, 112 Ala. 
676. 

(3) Persons against whom benefits 
are to be assessed for a municipal 
improvement, to a. proceeding to con¬ 
demn otner land for the improve¬ 
ment.—SLate V. Seehorn, 151 S.W. 
724, 246 Mo. 568—St. Louis v. Cal¬ 
houn, 120 S.W. 1152, 222 Mo. 44— 
Buddecke v. Ziegenhein, 26 S.W. 696, 
122 Mo. 239. 

(4) Purchaser under an executory 
contract providing for installment 
payments and for forfeiture in case 
of default.—Schaefer v. B. F. Greg¬ 
ory Co., 192 P. 968, 112 Wash. 408. 

CiOTULty 

State highway department bring¬ 
ing condemnation proceeding to ac¬ 
quire property for state-aid road 
which county had failed to furnish 
may not join county as codefendant 
for purpose of enforcing county’s 
liability to pay compensation.—State 
Highvray Department v. Pierce, 166 
S.E. 453. 46 Ga.App. 52. 

KimicipaUty not necessary party 

(1) In proceeding to condemn the 


rights of an abutting owner in a 
highway in the municipality. 

N.J.—^Philadelphia & C. Ferry Co. v. 

Intercity Link R. Co., 62 A. 184, 

73 N.J.Law 86, affirmed 65 A. 1118, 

74 N.J.Law 594. • 

N.Y.—^New Union Tel. Co. v. Marsh, 

89 N.T.S. 79. 96 App.Div. 122. 

(2) To proceeding to condemn rail¬ 
road right of way across streets and 
alleys.—Pittsburgh, C. C. & St. L. R. 
Co. V. Gage, 117 N.E. 726, 280 Ill. 
639. 

(3) To proceeding to condemn rail¬ 
road right of way across.land dedi¬ 
cated as a street but not accepted.— 
Pease v. Paterson &' State Line 
Tract. Co., 54 A. 524, 69 N.J.Law 165. 

Town not proper or necessary party* 

(1) A town is not properly made a 
party to a petition for an increase 
of damages in a case where a high¬ 
way was laid out for the accom¬ 
modation of an individual, since the 
damages are, by statute, to be paid 
by the party for whose accommoda¬ 
tion the highway is laid.—Jewell v. 
Holderness, 41 N.H. 161. 

(2) Failure of city, in condemning 
land for park purposes, to make 
town in which land was located a 
party to proceedings, is immaterial, 
where city is not acting for itself, 
but as an administrative tribunal 
of the state, and rights acquired 
inure to benefit of general public, 
town’s only interest in property be¬ 
ing right to tax, which is subject 
to will of legislature.—Conners v. 
City of New Haven, 125 A. 375, 101 
Conn. 191. 

The state is not a necessary party 
to a proceeding to condemn tidelands 
which the state has contracted to 
sell, since the state’s interest in such 
land is not subject to condemnation. 
—^North River Boom Co. v. Smith, 
45 P. 750, 15 Wash. 138. 

In condemnation of land allotted 
in severalty to an Indian, the allot¬ 
tee is the only necessary party de¬ 
fendant; the United States is not a 
necessary party to a proceeding in a 
state court under a federal statute 
providing that land allotted in sev¬ 
eralty to restricted Osage Indians 
may be condemned for any public 
purpose under laws of state.—Shell 
Petroleum Corporation v. Town of 
Fairfax, 69 P.2d 649, 180 Okl. 326. 
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Where a mere change of grade is 
made on the site of a former high¬ 
way" without the taking of any land, 
landowners are not “necessary par¬ 
ties” to the proceeding of appraisal. 
—In re Bainbridge-Unodilla Part 1, 
State Highway, Chenango County, 
5 N.Y.S.2d 988, 168 Misc. 407. 

71. Mass.—In re Selectmen of Nor¬ 
wood, 37 N.E. 199, 161 Mass. 259. 

N.Y.—^In re Bainbridge-Unadilla 
Part 1, State Highway No. 6013, 
Chenango County, 9 N.Y.S.2d 30. 

20 C.J. p 920 note 13 [c]. 

In action by city to determine 
damages to abutting property by a 
change of grade of a street, the city 
need not join any persons except 
such as it believes to be damaged.— 
Spokane v. 0nstine. 149 P. 1, 8G 
Wash. 4. 

72. U.S.—Postal Telegraph-Cable 
Co. V. Florida East Coast Ry. Co., 
D.CFla., 258 F. 493, affirmed, C.C. 
A., American Telephone & Tele¬ 
graph Co. V. Postal Telegraph- 
Cable Co., 270 F. 496. 

Existing telegraph company 
Under a statute authorizing tele¬ 
graph companies to condemn ease¬ 
ments necessary for their poles in 
railroad rights of way, and provid¬ 
ing that judgment shall not inter¬ 
fere with existing telegraph lines, 
railroad company is only defendant 
Interested in condemnation proceed¬ 
ings, since rights of existing tele¬ 
graph company will be protected by 
judgment entered.—^Postal Tele¬ 
graph-Cable Co. V. Florida East 
Coast Ry. Co., supra. 

73. Iowa.—Millard v. Northwestern 
Mfg. Co., 205 N.W. 979, 200 Iowa 
1063. 

Miss.—Mississippi State Highway 
Commission v. West, 179 So. 279, 
181 Miss. 206. 

Tex.—Carter v. Marshall Electric 
Co., Civ.App.. 238 S.W. 1015. 

20 C.J. p 922 note 19. 

Owner’s subsequent conveyance of 
land affects only question as to 
whom compensation should be paid, 
but not whether party conveying is 
entitled to a hearing.—^Department 
of Public Works and Buildings v. 
Engel, 146 N.E. 621, 316 111. 677. 

74. Conn.—Starr Burying Ground 
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who acquires the property while the proceedings are 
pending, as explained infra § 237. 

Statutory modifications. The general rule that all 
persons interested in the property must be made par¬ 
ties respondent or defendant is, in some instances, 
modified or limited by statute,^5 under some of which 
an interested person need be made a party only 
where his interest is disclosed by the public rec¬ 
ords,*^® or the condemnor has actual notice there¬ 
of or where the condemnor is unable to come to 
an agreement with such person as to the price to 
be paid for his interest,^^ Under some statutes, if 
it appears that any interest is not represented by 
reason of any contingency or other cause by which 
the owner is unknown or cannot be ascertained, a 
guardian ad litem may be appointed to represent his 
inter est.78 

Joinder of owners of separate tracts. Where it 


is sought to condemn several tracts of land belong¬ 
ing to different owners, all the owners may be 
joined in one proceeding, in the absence of any 
statutory provision to the contrary.^® Such a course 
is convenient, and can injure no one if damages are 
separately assessed to each owner.^^ The condemn¬ 
ing party, however, need not join all the owners, 
and one of several parties interested in the property 
sought to be condemned may have his interest de¬ 
termined before the other parties are brought into 

court.*3 

b. Applications of Buies 

Particular persons who are, or who are not, proper 
or necessary parties, within the meaning of the rules 
stated In subdivision a of this section, are discussed In 
this subdivision. 

A proper or necessary party respondent or defend¬ 
ant, within the meaning of the rules stated in the 
preceding subdivision a of this section, has been 


Assoc. V. North Lane Cemetery 
Assoc., 58 A. 467, 77 Conn. 83. 

20 aJ. p 922 note 20. 

75. Wash.—State v. Lewis County 
Super. Ct., 141 P. 906, 80 Wash. 
417. 

20 C.J. p 919 note 7, p 920 note 13 
Cn]. 

Owners not described in petition 

not necessary parties under statute. 
—^Kansas City Interurban R. Co. v. 
Nelson, 91 S.W. 1036, 193 Mo. 297. 

Upland owners 

Under a statute which prohibits 
grant of lands under water to one 
other than the proprietor of adjacent 
lands, upland owners are necessary 
parties to a proceeding to condemn 
the submerged lands.—^New York 
Cent. & H. R. R. Co. v. Mathews, 129 
N.T.S. 828, 144 App.Llv. 732, affirm¬ 
ing 128 N.T.S. 138, 7b Misc. 667. 

Validity of statute 
A statute providing for the con¬ 
demnation by telephone companies 
of the right of way of railroad com¬ 
panies is not unconstitutional as 
not furnishing due process of law, 
because it does not provide for mak¬ 
ing all persons having an interest 
in the land parties.—South Carolina 
& O. R. Co. V. American Tel., & Tel. 
Co., 43 S.E. 970, 65 S.C. 459. 

Xu SSaBSaohnsetts, under St.l890 c 
428, in proceedings to abolish the 
crossing of grade of a highway by a 
railroad, landowners are not entitled 
to be heard in the proceedings be¬ 
fore the commissioners, but are en¬ 
titled to be made j)arties to the pro¬ 
ceeding after the report of the com¬ 
missioners is tiled in. the superior 
court for confirmation.—^In re Old 
Colony R. Co., 40 N.K 198, 163 Mass. 
356. 


Xn New Jersey, under General 
Railroad Act § 13, as amended by 
P.L.1914 p 490, giving a railroad 
company power to condemn any land 
or property reQulred for the purpose 
of complying with an order made by 
•the public utility board under the 
Fielder Act, Pamph.L.1913 p 91 c 
67, the owners of property to be tak¬ 
en have no right to be made parties 
to, or to demand a hearing in, the 
proceedings under the Fielder Act. 
—^Erie R. Co. v. Board of Public 
Utility Com'rs, 98 A. 13, 89 N.J.Law 
6V, affirmed 103 A. 1062, 90 N.J.Law 
672, 673, affirmed 41 S.Ct. 169, 254 
U.S. 394, 65 L.Ed. 322. 

7a Wash.—State v. Lewis County 
Super. Ct., 141 P. 906, 80 Wash. 
417—Gasaway v. City of Seattle, 
100 P. 991, 52 Wash. 444, 21 L.R. 
A,N.S.. 68. 

77. Wash.—Owen v. St. Paul, M. & 
M. R. Co., 41 P. 44, 12 Wash. 313. 

20 C.J. p 919 note 7 [a] (2). 

7a Ohio.—Cincinnati Union Ter¬ 
minal Co. V. Banning, 27 Ohio N. 
P., N.S., 548. 

Attempt to agree as condition prece¬ 
dent see supra § 224. 

79. Mass.—Parker v. Parker, 118 
Mass. 110. 

SO. Va,—^Rudacille v. State Commis¬ 
sion on Conservation and Develop¬ 
ment, 166 S.E, 829, 156 Va. 808— 
Hannah v. City of Roanoke, 139 8. 
E. 303, 306, 148 Va. 554, quoting 
Corpus Jnris. 

20 C.J. p 921 note 15. 

unity of interest not required.-r- 
Dexter, & N. R. Co. v. Foster, 126 
N.T.S. 835, 142 App.Diy. 240, af¬ 
firmed 97 N.E. 1103, 203 N.T. 637. 

Numerous owners of land sought 
to be condemned by state commis¬ 
sion on conservation and develop¬ 
ment for public park may con¬ 
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vened in one proceeding.—Rudacille 
V. State Commission on Conservation 
and Development, 156 S.E. 829, 155 
Va. 808—Hannah v. City of Roanoke, 
139 S.E. 303, 148 Va. 554. 

m oondenmatiou proceedings for a 
single purpose, as where a city for 
the purpose of securing a water sup¬ 
ply seeks to condemn land contain¬ 
ing a spring, and other lands for a 
right of way to conduct the water, 
the proceedings should be against 
all the owners at the same time.— 
Houghton Common Council v. Hur¬ 
on Copper Min. Co., 24 N.W. 820, 57 
Mich. 547. 

Nonresidents with residents 
A statute which provides that any 
number of owners who are residents 
of the same county or circuit may 
be joined In one petition does not 
by implication prohibit the joinder 
of nonresidents with owners living 
in the county or.circuit where the 
land was situated.—Union iSepot Co. 
V. Frederick, 21 S.W. 1118, 1130, 26 
S.W. 360, 117 Mo. 138, overruling 
Missouri Pac. R. Co. v. Carter, 85 
Mo. 448, and Quincy, M. & P. R. Co. 
V. Kellogg, 54 Mo. 334—Missouri 
Pac. R. Co. V. Wilson, 45 Mo.App. 1. 

81. Mo.—^McKee v. St. Louis, 17 Mo. 
184. 

Va.—^Hannah v. City of Roanoke, 13*9 
S.E. 303, 306, 148 Va. 554, quot¬ 
ing Corpus Juris. 

Wash.—Olympia Light & Power Co. 
V. Harris, 108 P. 940, 58 Wash. 410. 

82. Va.—Hannah v. City of Roanoke, 
139 S.E. 303, 306, 148 Va. 554, quot¬ 
ing Corpus Jnris. 

20 C.J. p 921 note 17. 

Joinder and consolidation of proceed¬ 
ings see supra § 220. 
sa. Ill.—Chicago & N. W. R. Co. v. 
Chicago Mechanics* Inst., 87 N.E. 
933, 239 IlL 197. 
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sId to include the holder of a vendor’s lien,84 of 
lien under a prior condemnation judgment,or 
f a tax title,on the land sought to be condemned; 
id the receiver of a corporation whose property 
to be taken should be made a party.®*^ Adverse 
aimants to the property should be made parties to 
le proceeding,^® although petitioner is not bound 
) decide on the validity of the titles of the con- 
nding claimants,and their conflicting claims 
lould not be litigated until after the condemnation 
roceeding is ended, as explained supra § 205. On 
le other hand, a proper or necessary party respond- 
it or defendant has been held not to include a 
idgment creditor of the owner or the holder 
f an equitable title^i or of a mere license or priv- 
ege in the use of the property.®^ 

The owner of an easement is a necessary party 
here his rights may be interfered with or im- 
aired;®® but not where the easement is of such a 
laracter that its enjoyment will not be interfered 
ith for the purpose for which the land is con- 
emned.®4 


A lien claimant, under some statutes,® 5 as in case 
of a municipality having a claim for an assessment 
for street paving,®® or a lien for taxes,®^ is a proper 
party. 

Heirs and personal representatives. Where a 
landowner dies before title has passed to the con¬ 
demning party, the title passes to the heirs and they 
should be made parties;®® unless there are statutes 
authorizing the proceedings to be brought against 
the executor or administrator alone.®® If, however, 
the title passed in decedent’s lifetime, leaving in him 
a right to compensation only, this is personalty and 
goes to the personal representative, who becomes 
the proper party to the further continuance of the 
proceeding.^ If the estate is insolvent the adminis¬ 
trator is the proper party, the heirs having no in¬ 
terest in such estate until the creditors are settled 
with.® In a proceeding to condemn land bought by 
an executor with funds of the estate, the heirs are 
not necessary parties.® 

Husband and wife. Where the fee is in the hus¬ 
band, he alone is the necessary party,^ but if the 


L 111.—^Thomas v. St. Louis. B. & 
S. R. Co., 46 N.B. 8. 164 Ill. 634. 

9. Mo.—City of St. Louis v. Dieter- 
ing, App., 27 S.W.2d 711, trans¬ 
ferred. see Sup., 19 S.W.2d 882. 

3. Ill.—Chicago Sanitary DSst. v. 
Munger. 106 N.B. 185, 264 Ill. 256. 
3 C.J. p 922 note 23*. 
r. Wash.—Seattle, R, & S. R. Co. 
V. Seattle, 145 P. 54, 1167, 83 
Wash. 94—State v. King County 
Super. Ct., 138 P. 277, 77 Wash. 
593. 

3. Ill.—Chicago & N. W. R. Co. v. 
Miller. 95 N.B. 1027, 251 111. 58. 

D C.J. p 920 note 10. 

3. Ill.—Chicago & N. W. R. Co, v. 
Miller, supra. 

X N.T.—^Watson v. , New York 
Cent. R. Co., 47 N.Y. 157, affirming 
Sheld. 159, 6 Ahb.Pr.,N.S., 91. 
adgment crdditor of former owner 
.1.—Hooper v. Finlay, 162 N.B. 202, 
331 Ill. 132. 

L. Cal.—Hidden v. Davisson, 51 
Cal. 138. 

0 C.J. p 9^2 note 26. 

a. Ala.—New Orleans, M. & T. R, 
Co. V. Southern & Atlantic Tel. 
Co., 53 Ala. 211. 

0 C.J. p 922 note 27. 

3- Idaho.—City of Lewiston v. 
Brinton, 239 P. 738, 41 Idaho 317. 

Ill.—Allen V. Chicago, 52 N,B. 
33, 176 Ill. 113. 

r.Y.—Matter of Niagara Falls & 
Whirlpool R. Co., 15 N.Y.St. 546, 
48 Hun 616. 

B. Wash,—North Coast R. Co. v. 
Hess, 105 P.. 853, 56 Wash. 335. 


96. Wash.—North Coast R Co. v. 
Hess, supra. 

20 C.J. p 922 note 30. 

97. N.Y.—In re Grade Crossing 
Com’rs of City of Buffalo, 206 N. 
Y.S. 103, 210 App.Div. 328, motion 
granted in part 206 N.Y.S. 910, 211 
App.Dlv. 840, and affirmed 148 N. 
E. 727, 240 N.Y. 612. 

In Washington 

(1) Under a statute requiring the 
petition to set forth the name of 
every person interested in the prop¬ 
erty, and requiring notice to be 
served on such person, making a 
county having a lien for taxes co- 
fendant with nonresident land- 
owner in condemnation proceeding 
is not error because it prevents re¬ 
moval to federal court.—State v. 
Superior Court in and for Chelan 
County, 259 P. 379, 145 Wash. 129, 
error dismissed Wick v. Superior 
Court of State of Washington in 
and for Chelan County, 49 S.C1. 94, 
278 U.S. 575, 73 L.Bd. 515, appeal 
dismissed Wick v. Chelan Electric 
Co.; 60 S.Ct. 41, 280 U.S. 108, 74 L. 
Bd. 212 dismissing appeal Chelan 
Electric Co. v. Wick, 269 P. 827, 148 
Wash. 479, 

(2) However, in an earlier case it 
was held that, in a proceeding by a 
city of the first class to condemn 
land, a county having a lien for un¬ 
paid taxes is not included among 
“persons having an interest there¬ 
in," under such a statute, the city, 
in the absence of an express reser¬ 
vation, possessing by delegation the 
state's power to take land without- 
regard to taxes or tax liens.— 
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way V. Seattle, 100 P. 991, 52 Wash. 
444, 21 L.R.A.,N.S., 68. 

96. Ill.—Ross Highway Comrs. v. 
Chambers, 106 N.B. 492, 265 111. 
113. 

20 C.J. p 923 note 57. 

An. executor need not be made a 
party, in his representative capacity, 
to a proceeding to assess damages 
for opening a highway over a farm, 
where the will vests the title to 
the farm in the devisees and does 
not, either expressly or by implica¬ 
tion, vest any title in the executor. 
—Ross Highway Comrs. v. Cham¬ 
bers, supra. 

Title passing on payment 
Where the statute provides that 
the title shall pass on payment of 
the damages, the heirs must be made 
parties unless the payment was ac¬ 
tually made before the ancestor died. 
The deposit of the damages before 
his death does not entitle the per¬ 
sonal representative to the money. 
—Peoria & R I. R. Co. v. Rice, 75 
Ill. 329. 

99. Ill.—Ross Highway Comrs. v. 
Chambers, 106 N.B. 492, 265 Ill. 
113. 

20 C.J. p 923 note 58. 

1- Or.—Dowd V. American Surety 
Co., 139 P. 112, 69 Or. 418. 

20 C.J. p 923 note 59. 

2- N.H—Goodwin v. Milton, 25 N. 
H. 458. 

3. Neb.—Cedar County v. Lammers, 
103 N.W. 433, 73 Neb. 744. 

4- Tenn.—Brady v. Cornell, 97 S.W. 
2d 448. 451, 20 Tenn.App. 224, 

quoting Corpus Juris. 

20 n.J. t> 923 note 66. 
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Eee is in the wife she is a necessary party and her 
nterest will not be affected by proceeding against 
:he husband alone.® In order to affect her interest, 
:he wife must also be joined where she and her 
husband are tenants by the entiretyand the same 
is true where the land sought to be condemned is 
community property,*^ but not where the wife^s in¬ 
terest is merely that of inchoate right of dower.® 
In some states the husband also must be joined in 
order to divest the wife's interest,® unless he is a 
nonresident.!® The better and safer practice is to 
join both husband and wife as parties, since then 
the interests of both can be divested, both can be 


accorded a hearing, and the compensation can be 
apportioned between them as justice may require.^! 

Infant and guardian. Where the land to be con¬ 
demned .belongs to minors, their guardian should be 
made a party defendant,!® and if they have no reg¬ 
ular guardian, a guardian ad litem should be ap¬ 
pointed.!® 

Lessor and lessee. A lessee of the property 
sought to be condemned is not only a proper party 
to die proceedings!* but also is a necessary party, 
in most states,!® although not in all,!® nor under 
all circumstances.!^ 


5- Pa.—Watson v. Sewickley, 91 
Pa. 330. 

Tenn.—^Brady v. Coirell, 97 S.W.2d 
448, 451, 20 Tenn.App. 224, quot¬ 
ing Coxpus Juris. 

■tex.—Grandjean v. San Antonio, 
Civ.App., 38 S.W. 837. 

6. N.T.—Grosser v. Rochester, 15 
N.T.S. 62, 60 Hun 379. 

Tenn.—^Brady v. Correll, 97 S.W.2d 
448, 451, 20 Tenn.App. 224, quot¬ 
ing Corpus Juris. 

Easband uo Interest to he taken 
A husband entitled to land as a 
cotenant hy entirety with his wife 
has no interest in such land that can 
be taken in condemnation proceed¬ 
ings to which his wife was not a 
party; and where the wife is not 
made a party to proceedings to con¬ 
demn part of the land, the court ac¬ 
quires no Jurisdiction, and the pro¬ 
ceeding is void.—Clay County Court 

V. Baker, 241 S.W. 447, 210 Mo.App. 
65. 

7. Wash.—Chehalls County v.- El- 
lingson, 69 P. 485, 21 Wash. 638. 

8. Ohio.—^Long v. Long, 124 N.E. 
161. 99 Ohio St. 330, 5 A.L.R. 1343. 

R.I.—Salvatore v. Fuscellaro, 166 A. 
26. 53 R.I. 271. 

8. Colo.—Colorado Cent, R. Co. v.. 

Allen, 22 P. 605, 13 Colo. 229. 
Mo.—St. Louis V. Larrigan, 10 S.W. 
476, 97 Mo. 176. 

10. Mo.—SL Louis v. Larrigan, su¬ 
pra. 

20 C.J. p 924 note 71. 

11. Ohio.—^Dwiggins v. Denver, 24 
Ohio St. 629. 

20 C.J. p 924 note 72. 

12. Mo.—Missouri Pac. R. Co. v. 
Carter, 85 Mo. 448. 

W. Va.—Charleston & South Side 
Bridge Go. v. Comstock^ 15 S.E. 69, 
36 W.Va. 263. 

13. Mo.—Missouri Pac. R. Co. v. 
Carter, 85 Mo. 448. 

20 C.J. p 924 note 74. 

Sntfolenoy of proceedings 
It is the duty of the condemner to 
see that some reliable person living 
in the vicinity is appointed, and that 
he should in fact personally appear 


before the Jury and attend to and 
protect the infant's interests. Un¬ 
til such appointment and appearance 
the Jury acquire no Jurisdiction of 
the person of the infant, and they 
cannot proceed to appraise the land 
or assess the damages.—Hotchkiss 
v. Aubufn & Rochester R. Co., 36 
Barb. (N.T.) 600. 

14. Ark.—Hare v. Ft. Smith & W. 
R. Co., 148 S.W. 1038, 104 Ark. 187. 

15. Ohio.—^Allendorf v. Campbell, 29 
N.B.2d 435, 65 Ohio App. 149. 

Tex.—^Easter Oil Corporation v. Wil¬ 
barger County, Civ.App., 30 S.W.2d 
438. 

20 C,J, p 923 note 45. 

Corporation holding a lease per¬ 
petual at its option has a right to 
be heard in proceedings to establish 
a street over the property.—Storm 
Lake v. Iowa Falls & S. C. R. Co., 
17 N.W. 489, 62 Iowa 218. 

16. W.Va.—Chapman v. Pittsburgh 
& S. R. Co., 18 W.Va. 184. 

17. lU.—^Englewood Connecting R. 
Co. V. Chicago, & E. I. R. Co., 6 N. 
E. 684, 117 Ill. 611. 

20 C,J. p 923 note 47. 

Iiessor retaining fail control of 
property 

Where a railroad leases to anoth¬ 
er company the right to use a por¬ 
tion of Its track but retains the full 
control and direction of the mauiage- 
ment and use of the road, and the 
right to grant similar privileges to 
other roads, the lessee does not ac¬ 
quire such an interest as to make 
it a necessary party in proceedings 
by another company to condemn a 
right of way across the track.—En¬ 
glewood Connecting R. Co. v. Chica¬ 
go & B. I. R. Co., supra. 

Xrndex unrecorded lease 

(1) In pijoceedlng by city to ex¬ 
propriate right of way over railroad 
tracks and property, city, in the 
naming of party defendants, is en¬ 
titled to rely on public records as 
to title, even if lessee under unre¬ 
corded lease might otherwise have 
been a necessary party.—City of 
Shreveport v. Kansas City, S. & G, 
Ry. Co., 166 So. 471, 184 La. 474. 
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(2) In Puerto Rico it is not nec¬ 
essary that the lease should have 
been registered. in order to protect 
the rights of a lessee.—Compagnie 
des Sucreries de Puerto Rico v. The 
Ponce & G. R. Co., 2 Puerto Rico, 
Fed. 176. 

If lessee’s Interests axe not dis-' 
closed hy the pnhlie records he need 
not be made a party defendant.—- 
State V. Lewis County Super. CL, 
141 P. 906, 80 Wash. 417. 

Sublessees 

(1) In proceeding by foreign cor¬ 
poration engaged In air commerce 
for condemnation of premises occu¬ 
pied by it as lessee for seaplane 
base, failure to make sublessees par¬ 
ties is not error where owner’s rights 
cannot be affected by an award based 
on value of the whole tract irre¬ 
spective of portions held by subles¬ 
sees.—Central Hanover Bank & Trust 
Co. y. Pan American Airways, 188 So. 
820, 137 Fla. 808. 

(2) Where written agreement be¬ 
tween lessee and sublessee provided 
that sublease should become void if 
original lease between lessee and 
lessor was canceled and where orig¬ 
inal lease had been canceled and 
sublease terminated, sublessees 
were mere tenants at sufferance and 
not ’’necessary parties” to proceed¬ 
ings to condemn land, notwithstand¬ 
ing sublessees continued in posses¬ 
sion of premises, since they had no 
interest in the premises at time of 
institution of condemnation proceed¬ 
ing.—Mississippi State Highway 
Commission v. West, 179 So. 279, 
181 Miss. 206. 

Tenant from month to month 

Where a person originally held 
under a contract giving it a right 
to remove buildings but the contract 
had expired and It was holding; as 
tenant from month to month with 
no other right, it was not a neces¬ 
sary party to an action for eminent 
domain.—American Ry. Express Co. 
v. City of Chattanooga, 10 Tenn. 
App. 63. 

The lessee of a market stall need 
not be made a party to a proceeding 
to condemn the market house.— 
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In order to bind his interest the lessor must be 
made a party and the owners of the’ freehold 
estate and of a leasehold interest may be joined as 
defendants.19 However, the owner of a ground 
rent reserved in a conveyance in fee need not be 
made a party, although equitably entitled to a share 
of the damages sufficient to cover the rent ac¬ 
crued and the lessor has been held not to be a 
necessary party to a proceeding to condemn a lease¬ 
hold estate.2l 

Life tenant and remainderman, A life tenant, as 
owner, is not only a proper^s but also a necessary^® 
party to the proceedihg. The remainderman also is 
generally a proper^^ and a necessary^S party, un¬ 
less he is properly represented by the owner of the 
present freehold estate.^® A failure to make a con¬ 
tingent remainderman, not yet in being, a party is 
not erroneous where he is virtually represented by 
living parties who are before the court.27 

Mortgagor and mortgagee. It has been held that 
the mortgagor of the property sought to be taken 
is a necessary party to the proceedings to condemn 
it,28 and that the mortgagee is a proper party tliere- 


to.2® Whether a mortgagee is a necessary party to 
the proceedings is a subject of conflict, and depends 
largely on whether the mortgage passes the legal 
title or merely constitutes a lien on the premises 
conveyed, as discussed in the C.J.S. title Mortgages 
§ 194, and 41 C.J. p 486 notes 87-96. Accordingly, 
if the mortgagee is regarded as the owner of the 
land, he generally is a necessary party defendant 
but if he is not so, regarded he is not a necessary 
party.2i In any event, a mortgagee is a party in 
interest within a statute requiring parties in inter¬ 
est to be brought in.22 

Tenants in common. In some states all the ten¬ 
ants in common should be joined in proceedings to 
condemn the common property in others they 
need not be and it has been held that the pro¬ 
ceedings should be taken against the tenants sever¬ 
ally.®® 

Trustees and beneficiaries. Ordinarily in pro¬ 
ceedings to subject trust property to public use, the 
trustee is not only the proper®® but also the neces¬ 
sary® 7 party to represent the trust estate, and it is 
not necessary for the beneficiaries to be made par- 


Strickland v. Pennsylvania H. Co., 
36 A. 431, 164 Pa. 348. 21 L.R.A. 224. 
la N.T.—In the Matter of Boston, 
Hoosac Tunnel & Western R. Co., 
79 N.T. 69, affirminfiT 22 Hun 176. 

19. Tex.—^Port Worth & D. S. P. 
Ry. Co. v. Judd, Civ.App., 4 S.W. 
2d 1032, error dismissed. 

20. "Pb ^—^Workman v. Mifflin, 30 Pa. 
362. 

21. Tex.-^National Ass'n of Audu¬ 
bon Societies v. Arroyo Colorado 
Nav. Dist. of Cameron and Willacy 
Counties, Civ.App., 110 S.’W.2d 160. | 

22. Ark.—Hare v. Ft. Smith & W. 
R. Co., 148 S.W. 1038, 104 Ark. 187. 

Tenant for life as owner see the C. 
J.S. title Property § 13, also 60 C. 
J. p 774 note 62, p 775 note 33. 

sa Ark.—^Bentonville R. Co. v. Bak¬ 
er, 46 Ark. 262. 

20 C.J. p 923 note 53. 

24. Ark.—Hare v. Ft. Smith & W. 
R. Co., 148 S.W. 1038, 104 Ark. 
187. 

aa N.T.—^In re Metropolitan El. R. 

Co., 12 N.T.S. 506. 

20 aj. p 923 note 55. 

26. Mo.—State ex rel. Scott v. Trim¬ 
ble, 272 S.W. 66, 308 Mo. 123, 
quashinjgf State ex rel. and to Use 
of CUnkscales v. Scott, 261 S.W. 
680, 216 Mo,App. 114. 

27. Ala—Penson v. Alabama Poly¬ 
technic Institute, 126 So. 133, 22C 
Ala 433. 

2a Utah.—Oregon Short Line & 
Utah Northern R. Co. v. Mitchell, 
27 P. 693, 7 Utah 505. 


29. Mass.—Collector of Taxes of 
City of Boston v. Revere Bldg.. 
177 N.E. 577, 276 Mass. 676, 79 A. 
L.R. 112. 

Mo.—State, ex rel. State Highway 
Commission v. Brown, 95 S.W.2d 
661, 2il Mo.App. 56. 

Wash.—^North Coast R. Co. v. Hess, 
105 P. 853, 56 Wash. 335. 

30. U.S.—Federal Trust Cot v. East 
Hartford Fire Dist., C.C.A.Conn., 
283 F. 95. 

Neb.—^Northwestern Mut. Life Ins. 
Co. V. Nordhues, 261 N.W. 687, 121 
Neb. 379. 

Ohio.—^Allendorf v. Campbell, 29 N. 

E.2d 435, 65 Ohio App. 149. 

Or.—State v. Fitzgerald, 68 P.2d 608, 
164 Or. 182—Grisby v. Miller, 25 
P.2d 908, 144 Or. 551. 

20 C.J. p 922 note 36. 

Mortgagees of franchise of a rail¬ 
road need not be made parties to a 
proceeding to condemn a right of 
way across the track for a street 
where the track is not disturbed 
and the company's control of the 
road is not interfered with.—Matter 
of First St., 26 N.W, 159, 58 Mich. 
641. 

In New York, under State Housing 
L. § 70, as amended by L.1938 c 218, 
Unconsol.L. § 2320, in a proceeding 
by the municipal housing authority 
for condemnation of real property, 
mortgagee of the premises is a "nec¬ 
essary party."—'Municipal Housing 
Authority for City of Tonkers v. 
Phipps, 13 N.T.S.2d 640, 267 App. 
Div. 1009. 

31. U.S.—Halpin v. Savannah River 
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Electric Co., C.C.A.S.C., 41 P.2d 
329, 331, citing Corpus Juris. 

Va.—^Manufacturers Trust Co. v. 
Roanoke Water Works Co., 1 S.B. 
2d 318, 172 Va. 242. 

20 C.J. p 922 note 38. 

32. Mo.—Longwell v. Kansas City, 
G9 Mo.App. 177. 

N.J.T-Plat V. Bright, 29 N.J.Bq. 128. 
Okl.—Morse v. Board of Com’rs of 
Marshall County, 38 P.2d 945, 169 
Okl. 600. 

33. Ark.—Hare v. Ft. Smith & W. 
R. Co., 148 S.W. 1038, 104 Ark. 
187. 

20 C.J. p 922 note 40. 

34. Ill.—^Bowman v. Venice & C. R. 
Co., 102 Ill. 459. 

36w N.T.—Dyckman v. New Tork, 5 
N.T. 434, affirming 7 Barb. 498. 

36. Ala.—Birmingham & A. R. R. 
Co. v. Louisville, & N. R. Co., 44 
So. 679, 152 Ala. 422. 

20 C.J. p 933 note 62. 

Where one of two partners holds 
land, paid for with partnership 
funds, in trust for the firm, both 
partners are proper parties to a pe¬ 
tition for damages.—Reed v. Han¬ 
over Branch R. Co., 105 Mass. 303. 

37. Mo.—Longwell v. Kansas City, 
69 Mo.App. 177. 

The UUited States is an "indis¬ 
pensable party" defendant to pro¬ 
ceedings by the state to condemn 
lands which had. been allotted in 
severalty to individual Indians but 
to which the United States held the 
fee title in trust for the allottees.— 
State of Minnesota v. U. S., Minn., 69 



§ 237 


EMINENT DOMAIN 


29 C.J.S. 


ties defendant.38 However, the proceedings are 
not invalid because of the trustee not being made a 
party where the beneficiaries who are the owners 
of the entire beneficial estate are parties and a 
mere naked trustee of an equitable interest in land 
is not a necessary party, under a statute requiring 
notice to be given to owners and persons interest¬ 
ed.^® 

§ 237. Intervention and New Parties 

Persons interested may be permitted to intervene 
or be made parties; and in a proper case a substitution 
of parties may be made. 


Where all the persons interested have not been 
made parties to the proceeding the court may allow 
them to intervene or be made parties and the 
court may bring in other parties necessary to a full 
determination of the rights of the parties,but may 
refuse to consider collateral controversies between 
the original parties and such others.^^ 

Where, however, it appears that the person 
sought to be made a party has no interest which 
will be affected by the proceedings, or where such 
interest is not shown, he will not be allowed to come 
in.^^ A person who acquires, pendente lite, the prop- 


S.Ct. 292, 305 U.S. 382. 83 L..Ed. 235. 
affirming, C.C.A., U. S. v. State of 
Minnesota. 95 F.2d 468, certiorari 
granted State of Minnesota, by At¬ 
torney General v. U. S., 69 S.Ct 66, 
305 U.S. 580. 83 L.Ed. 365. 

38. Ga.—Small v. Georgia, S. & F. 
R. Co., 13 S.E. 694, 87 Ga. 602. 

Ill.—Chicago, ]Sr. S. & M. R. Co. v. 
Chicago Title & Trust Co., 160 N. 
E. 226, 328 111. 610. 

N.J.—National R. Co. v. Easton & 
Amboy R Co., 36 K.J.Law 181. 

20 C.J. p 923 note 62. 

39. N.J.—Northern R. Co. of New 
Jersey v. Demarest, 108 A. 376, 
94 N.J.Law 68. 

40. N.J.—State v. Easton & A. R., 
Co., 36 NJ.Law 181—^McIntyre v. 
Easton, & A. R. Co., 26 N.J.Eq. 
425. 

41. U.S.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 F,2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp. 
519. 

Idaho.—State ex rel. McKelvey v. 

Barnes, 45 P.2d 293, 55 Idaho 578. 
N.T.—In re Simmons, 116 N.T.S. 
439, affirmed 116, N.T.S. 952, 132 
App.Div. 574. 

Pa.—^Appeal of Harris, 186 A 92, 
323 Pa. 124—^Petition of Butler 
County Corners, 15 A.2d 504, 141 
Pa.Super. 697—In re Chartlers 
Ave. Widening, 86 Pittsb.Leg.J. 
429. 

20 C.J. p 924 note 76. 

Persons permitted to Intervene or 
be brought in 

(1) Adverse claimant to the prop¬ 
erty. 

Mo.—Hilton V. St. Louis, 12 S.W. 
667, 99 Mo. 199. 

Wash.—City, of Tacoma v. Nyman, 
281 F. 484, 154 Wash. 154. 

20 C.J. p 924 note 76 [b]. 

(2) Lessee of the property. 

Puerto Rico.—^Veve v. Lloreda, 17 

Puerto Rico 536. 

Wash.—^North Coast R. Co. v. Gen- 
. try. 107 P. 1060, 58 Wash. 82, 


(3) Life tenant.—Winchester ‘v. 
Middlesex County, 114 Mass. 481— 
20 C.J. p 924 note 76 [f]. 

(4) Purchaser of interest of liti¬ 
gant in property.—^Eddleman v. Un¬ 
ion County Traction & Power Co., 
75 N.E. 510, 217 Ill. 409. 

(5) Other persons permitted to 
Intervene or be made parties see 20 
C.J. p 924 note 76 [a] (2)-(4). 

Highway district, as representa¬ 
tive of the people, may intervene 
and be heard on questions of neces¬ 
sity and greatest public good in lit¬ 
igation Involving condemnation of 
rights of way for highways and the 
laying out, alteration, and change 
thereof.—State ex rel. McKelvey v. 
Barnes. 45 P.2d 293, 55 Idaho 578. 
Interpleader must recover on 
strength of his own title 
Okl.—Phillips V. Byrd, 143 P. 684, 43 
Okl. 556. 

42. N.T.—Manhattan Ry. Co. v. 
Meighan, 175 N.T.S. 20, 186 App. 
Div. 733. 

43. ,N.D.—Northwestern Tel. Exch. 
Co. V. Northern Pac. R. Co., 83 N. 
W. 216, 9 N.D. 339. 

20 C.J. p 924 note 76 [j]. 

44u U.S.—Rambo v. U. S., C.C.A.Ga., 
117 r.2d 792—U. S. v. Certain Par¬ 
cels of Land in Town o^ Denton 
of Caroline County, D.C.Md., 30 F. 
Sui?p. 372. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Kincannon, 100 S.W.2d 
969, 193 Ark. 450. 

20 C.J. p 924 note 77. 

Persons not permitted to Intervene 
or be made parties 

(1) Adjoining owners, the value of 
whose property might be impaired. 
U.S.—U. S. V. Certain Parcels of 

Land in Town of Denton of Caro¬ 
line County, D.G.Md., 30 F.Supp* 
372. 

Cal.—City of Alhambra v. Jacob 
Bean Realty Co., 31 P.2d 1062, 
138 CaLApp. 251. 

Va.—^Page v. Commonwealth, 160 S. 
E. 33, 157 Va. 325. 

(2) Judgment creditor of person 
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alleged to be the real owner.—^Har¬ 
ris V. Brewster, 25 A. 829, 154 Pa. 
22 . 

(3) One whose property rights 
were not included on maps filed for 
condemnation for a subway.—^In re 
Willcox, 107 N.B. 499, 213 N.T. 218, 
reversing 147 N.T.S. 960, 163 App. 
Div. 13. 

(4) Other persons not permitted 
to intervene or be made parties see 
20 C.J. p 924 note 77 [a]. 

Ferry company could not intervene 
to prevent construction of bridge, by 
moving for dismissal of bridge com¬ 
pany's condemnation proceedings to 
condemn land not belonging to ferry 
company.—Okanogan-Douglas Inter- 
County Bridge Co. v. State, 266 P. 
724, 147 Wash. 454, certiorari denied 
McPherson Bros. Co. v. Okanogan- 
Douglas Inter-County Bridge Co., 49 
S.Ct. 93, 278 U.S. 571, 73 L.Ed. 512. 

Xu a proceeding by the XTxiited 
States to condemn land for erection 
of post office, owners of property sit¬ 
uated on opposite side of street from 
property sought to be condemned, 
who claimed interest by reason of 
alleged probable consequential im¬ 
pairment of value of their property, 
did not have property interest suffi¬ 
cient to warrant their being made 
defendants for purpose other than 
to challenge authority of United 
States to condemn the property.—^U. 
S. V. Certain Parcels of Land in Town 
of Denton of Caroline County, D.C. 
Md., SO F.Supp. 372. 

Necessity of record showing interest 
Ala.—Creswell v. Greene County 

Comrs.' Ct., 24 Ala. 282i 
20 C.J. p 924 note 77 [g]. 

Ihtervention. by people 

In a proceeding to condemn a rail¬ 
road right of way for a reservoir, 
the people, through the attorney gen¬ 
eral, have no right to intervene to 
determine whether the railroad com¬ 
pany has forfeited its franchise and 
right to such right of way.—Denver 
Power & Irr. Co. v. Denver & R. G. 
R. Co., 69 P. 568, 30 Colo. 204, 60 L. 
RA. 383. 
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erty sought to be condemned generally may be re¬ 
fused permission to intervene or be made a party, 
since the judgment will bind not only the parties, but 
their privies, as stated infra § 327. A statute au¬ 
thorizing intervention in condemnation proceedings 
by persons having or claiming interests in the prop¬ 
erty sought to be taken for a public improvement 
does not apply to persons interested only as tax¬ 
payers;^® but the court may permit interested tax¬ 
payers to appear and obtain injunctional relief ap¬ 
propriate to the proceeding, without a formal in¬ 
tervention under the statute.^*^ 

The authority of the court to permit intervention 
is generally founded on express statutory provi¬ 
sions,^8 and the matter of permitting or refusing to 
permit a party to intervene or be brought into the 
proceeding is generally within the discretion of the 
court,but it cannot impose as a condition of per¬ 
mitting new parties to be brought in that they shall 


not question the regularity of the prior proceedings 
or the right of the petitioner to maintain them.®® 
If the claim of intervention is disallowed the in¬ 
tervention ordinarily will be dismissed,®^ and if the 
petitioner in the condemnation proceedings wishes 
to protect himself from the intervener’s alleged in¬ 
terest he should see that he is made a party and is 
retained, even to the extent of appealing from the 
dismissal order.®^ 

Time for intervention or bringing in new parties. 
Intervention or bringing in new parties generally 
will be permitted only while the condemnation pro¬ 
ceedings are pending, such as before trial,®® and 
not after the proceedings have come to an end.®^ 
However, the court may, in its discretion, permit 
an intervention after judgment where under th^ 
facts such course affords a means of doing justice 
between the contending parties,®® and if in such a 
case the court goes back of the judgment to make 


45. Wis.—Plumer v. Wassau Boom 
Co., 6 N.W. 232, 49 Wis. 449. 

20 C.J. P 92S note 79. 

Befusal not error 
Where title to land becomes vest¬ 
ed in third party pending condemna¬ 
tion proceeding, refusal to permit 
third party to intervene and answer 
is not error, where third party is 
permitted to file amended answer set¬ 
ting forth defenses to proceeding and 
to introduce evidence in support 
thereof, and award for value of land 
was made in favor of third party.— 
San Benito County v. Copper Moun¬ 
tain Mining Co. of California, 45 P. 
2d 428, 7 Cal.App.2d 82. 

An adjndicatee at a Judicial sale 
pending an expropriation suit may 
intervene in the suit; and the ques¬ 
tion whether or not he is in default 
in complying with his bid cannot be 
decided as an incident to such suit. 
—Tazoo & M. V. K. Co. v. Clarke, 46 
So. 17, 120 La. 1044, 

46. Utah.—Town of Perry v. Thom¬ 
as, 22 P.2d 343, 82 Utah 159. 
An. owner of property liable to be 

assessed for a public improvement 
has no legal right to appear by coun¬ 
sel in the trial of condemnation pro¬ 
ceedings against the person whose 
property will be taken or damaged by 
the improvement.—In re Leary Ave., 
131 P. 225, 72 Wash. 617. ' 

47. Minn.—State, by Peterson, v. 
Werder, 273 N.W. 714, 200 Minn. 
148. 

48. Idaho.—State ex rel. McKelvey 
V. Barnes, 46 P.2d 293, 56 Idaho 
578. 

Construction of statutes 

(1) Proceeding in condemnation is 
a ‘‘proceeding” within statute pro¬ 
viding for interventions in actions 


and “proceedings.”—State ex rel. Mc¬ 
Kelvey V. Barnes, supra. 

(2) Statute regulating procedure 
where defendant desires to join ad¬ 
ditional defendant, whom he alleges 
is liable over to him or jointly or 
severally with him, for the cause 
of action declared on, does not apply 
to eminent domain proceedings before 
board of viewers,—Phi Chi Fraternity 
T. U. ChfLpter Graduate Ass‘n v. 
City of Philadelphia, 176 A. 737, 317 
Pa. 284—Borsalino r. City of Read¬ 
ing, 170 A. 711, 111 Pa.Super. 649. 

<3) Permission by corporation com¬ 
mission to intervene in condemnation 
proceeding against corporation pos¬ 
sessing power of eminent domain did 
not make interveners “parties In in- j 
terest” entitled to hearing.—^Page v. 
Commonwealth, 160 S.E. 33, 157 Va. 
325. j 

49. U.S.—Rambo v. U. S., C.C.A.Ga., 
117 F.2d 792. 

Cal.—San Benito County v. Copper 
Mountain Mining Co. of California, 
45 P.2d 428, 7 Cal.App.2d 82. 
Mass.—^Wood v. Commissioners of 
West Boston & Craigie Bridges, 122 
Mass. 394. 

Wash.—City of Tacoma v. Nyman, 
281 P. 484, 154 Wash. 164. 

Interest not shown 
Where it is not shown that the par¬ 
ties sought to be brought in are in 
fact interested it is not error for 
the court to refuse to delay the 
trial for the purpose ^f such amend¬ 
ment.—Chicago, St. L. & W. R. Co. v. 
Gates, 11 N.E. 527, 120 Ill. 86. 

Order directing joinder of city and 
trial of validity of zoning ordinance 
in county’s condemnation proceeding, 
held improper.—^MacEwen v. City 
of New Rochelle, 267 N.Y.S. 36, 149 
Misc. 251. 


50. N.Y.—In re New York, L. & W. 
R. Co., 26 Hun 194. 

51. Wash.—State v. Superior Court 
for Walla Walla County, 204 P. 1, 
118 Wash. 517. 

Effect of affidavit of Interest 
A statute providing that any person 
making an affidavit that he is inter¬ 
ested adversely to an application to 
build a dam for a mill to be operated 
for the public must be made a party 
and permitted to contest the same 
does not preclude the court from 
terminating such contest whenever 
it appears that such person is not 
in fact, within the meaning of the 
statute, an interested party.—Tallas- 
see Falls Mfg. Co. v. Jones, 29 So. 
448, 128 Ala. 424. 

52. Tex.—Storms v. Mundy, 101 S. 
W. 258, 46 Tex.Civ.App. 88. 

53. Wash.—City of Tacoma v. Ny¬ 
man. 281 P. 484, 154 Wash. 164. 

20 C.J. p 924 note 76 [h]. 

Time for: 

Bringing in new parties generally 
see the C.J.S. title Parties § 75, 
also 47 C.J. p 133 note 46-p 136 
note 76. 

Intervention generally see the C.J. 
S. title Parties § 63, also 47 O.J. 
p 110 note 79-p 111 note 13. 

54. U.S.—Rambo v. U. S., C.C.A.Ga., 
117 P.2d 792. 

Minn.—State ex rel. Youngquist v. 
Hall, 261 N.W. 874, 195 Minn. 79. 

55- Wash.—City of Tacoma v. Ny¬ 
man, 281 P. 484, 154 Wash. 164. 
interveners not estopped 

(1) Where the parties to the con¬ 
demnation proceeding know of the 
real facts as to the possession of 
adverse claimants, so as to put them 
on notice, although not aware that 
I the adverse possession had ripened 
I into title, the adverse claimants are 
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an award to the interveners it should vacate and 
set aside so much, of the original findings and judg¬ 
ment as interfere with the doing of exact justice 
between the parties.^® 

Substitution. The proper party plaintiff may be 
substituted for one improperly named as plaintiff, 
if there is no change in the cause of action.®*? The 
successor of a corporation beginning the proceed¬ 
ings may be substituted as petitioner,®® provided, of 
course, it possesses the power of eminent domain.®® 
If, pending the proceedings, the petitioning corpo¬ 
ration consolidates with another corporation the 
consolidated corporation may be substituted as plain¬ 
tiff.®® In like manner, a receiver of the petition¬ 
ing corporation, appointed pending the proceedings, 
may be substituted.®^ A principal may be substi¬ 
tuted for the agent.®® 

§ 238. Defects, Objections, and Waiver 

General rules apply as to defects in or objections to 
the parties, and as to curing or waiving such defects or 
objections. 


Rules of general application control as to defects 
in or objections to the parties in a condemnation 
proceeding.®® The. proceedings may be discontin¬ 
ued as to parties improperly joined,®^ but the mis¬ 
joinder is no ground for dismissing the proceedings 
as to the other parties.®® Whether or not several 
distinct landowners may be joined in one proceed¬ 
ing is a question merely of practice and is not ju¬ 
risdictional.®® So, while a former owner of the 
property need not be made a party, as stated supra 
§ 237, the fact that he is joined with the real owner 
will not affect the validity of the proceedings.®*^ 
The objection that a corporation defendant, al¬ 
though made a party, was given ho opportunity to 
be heard cannot be urged by an individual defend¬ 
ant.®® 

By the weight of authority the failure to join all 
the persons interested as parties defendant will not 
invalidate the proceedings as against such persons 
as were made parties, and they cannot complain of 
the nonjoinder,®® unless their rights or interests are 


not estopped to petition to intervene 
after Juderment of condemnation but 
before the award Is paid; but they 
should not be permitted to question 
damages to detriment of defendants, 
where they could have intervened 
before trial.—City of Tacoma v. Ny¬ 
man, supra. 

(2) A mortgagee does not lose his 
right to intervene in a proceeding for 
a municipal improvement to claim a 
part of the viewers* award after 
more than four years had elapsed 
when the land was appropriated and 
the presentation of the petition, 
where the municipality had promised 
to have the ordinance amended or re¬ 
pealed and the viewers delayed ac¬ 
tion until ruled to proceed.—In re 
Chartiers Ave. Widening, *86 Pittsb. 
Leg.J., Pa., 429. 

56. Wash.—City of Tacoma v. Ny¬ 
man, 281 P. 484, 154 Wash. 154. 

57. Mo.—^Mississippi County v. Byrd, 

4 S.W.2d 810, 319 Mo. 6*97. | 

State highway consnisslon, If prop¬ 
er party plaintiff in action to con¬ 
demn right of way for state highway, 
could be substituted for county.— 
Mississippi County v. Byrd, supra. 

58. Minn.—^Bradley v. Northern Pac. 
R. Go., 36 N.W. 346, 38 Minn. 234. 

59. TJ.S.—Contra Costa Water Co. v. 
Van Rensselaer, C.C.Cal., 155 F. 
140. 

60l Cal.—California Cent. R. Co. v. 

Hooper, 18 P. 599, 76 Cal. 404. 

20 C.J. p 925 note 85. 

Time for sabsUtatLon 
In' a condemnation proceeding by 
a railroad, a motion to substitute a 
new company, with which petitioner 
has bepome consolidated^ canxmt be 


; made later than a year from the con¬ 
solidation, except by its consent.— 
Kansas City, W. & N. W. R. Co. v. 
Way, 56 P. 78. 60 Kan. 856. 

61. N.T.—Rochester, H. & L. R. Co. 
V. Hartshorn, 7 N.Y.S. 279, 4 Silv. 
Sup. 92. 

20 C.J. p 925 note 86. 

Proceeding in name of company 
The proceeding may still he pros¬ 
ecuted by the receiver in the name 
of the company, and the addition of 
the receiver as a party plaintiff 
should not prejudice or affect any 
right of either party, nor make it 
necessary that a new petition be 
died, or that the landowners be giv¬ 
en the right to die an answer which 
they had waived under the original 
petition, without objection.—Roches¬ 
ter, H. & L. R. Co. V. Hartshorn, 
supra. 

62. U.S.—Chappell v. U. S., Md., 16 
S.Ct. 397, 160 U.S. 499, 40 L.Bd. 
510. 

20 C.J. p 925 note 87. | 

63. Ill,—South Park Com’rs v, Liiv-| 
ingston, 176 N.E. 546, 344 Ill. 368. 

Defects and objections as to parties 
and as to curing or waiving the 
same in general see the C.J.S. title 
Parties §§ 104-163, also 47 C.J. 
p 179 note 63-p 238 note 17. 

64. Mass.—^Fit^ V. Stevens, 2 Mete. 
505. 

Mo.—^Missouri Pac. R. Co. v. Carter, 
85 Mo. 448. 

65. Mass.—^Liivermore v. Norfolk 
County, 71 N.B. 305, 186 Mass. 133. 

Mo.—^Missouri Pac. R. Co. v. Carter, 
85 Mo. 448. 

20 C.J. p 925 note 89. 
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That some of Joint plaintiffs have 
parted with title to other plaintiffs is 
not a bar to the right of condemna¬ 
tion.—^Alaska Gold Recovery Co. v. 
Northern Mining & Trading Co., 7 
Alaska 386. , 

66 . S.C.—Ex parte Bacot, 16 S.B. 204. 
36 S.C. 125, 16 L.B.A. 586. 

67. Mo.—^Kiebler v. Holmes, 58 Mo. 
App. 119. 

6 & Mich.—Detroit v. Hartwick, 171 
N.W. 405. 

69. Ill.—South Park Com*rs v. Liv¬ 
ingston, 176 N.E. 546, 344 Ill. 368 
—St. Louis & Cairo R. Co. v. Post¬ 
al Tel. Cable Co., 51 N.B. 382, 173 
Ill. 508. 

20 C.J. p 925 note 94. 

It is not essential to Jurisdiction 
of court that all of the owners or 
persons Interested should be made 
parties to the proceeding, since the 
damages due to each may be assessed 
separately.—Indiana, etc., R. Co. v. 
Conness, 56 N.B. 402, 184 Ill. 178— 
Bowman v. Venice & C. R. Co., 102 
Ill. 459. 

Failure to make a mortgagee a par¬ 
ty does not invalidate the proceedings 
as against the mortgagor or his les¬ 
see who were parties to the proceed¬ 
ing.—St. Louis & C. R. Co. v. Postal 
Tel. Cable Co., 61 N.B. 382, 173 Ill. 
508. 

Demurrer to the petition is not 
available for nonjoinder of parties 
where it does not appear that de¬ 
fendant is interested in the rights 
alleged to be possessed by the par¬ 
ties not joined.—State v. Sayer, 177 
N.W. 807, 43 S.D. 45. 

Ih SCissonri, it has been held that 
condemnation proceedings must stand 
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affected thereby^70 where the ownership or in¬ 

terest of defendant and the party not joined is indi¬ 
visible,*^^ as in the case, in some states, of tenants 
in common.'^^ Objections for want of parties must 
generally be raised when the appointment of com¬ 
missioners or the summoning of a jury to assess 
damages is applied for.^^ 

Curing or waiving defects or objections, A de¬ 
fect of parties may be cured by amendment,or 


§ 24i 

may be cured or waived by the subsequent appear 
ance of the parties without objecting to such de 
fect.*^^ It has been held that the objection that al 
persons interested are not parties to the proceed 
ing may be overcome by a proper publication no 
tice,7® although there is authority to the effect tha 
the omission of a necessary party cannot be Gure< 
by service by publicationJ*^ If a mortgagee releas 
es his right to be made a party,*^^ or assents to hi 
omission*^® he need not be joined. 


F. ABATEMENT AND REVIVAL 


§ 239. In General 

Condemnation proceedings are not abated because 
the condemnor has transferred its property, or because 
there has been a change of offleiais charged with the 
conduct of such proceedings on behaif of the state. 

The transfer of its propety by a condemning cor¬ 
poration does not abate the condemnation proceed¬ 
ings.^® Where such proceedings are brought by an 
authorized public official, they are not abated by 
the enactment, pending the suit, of a statute abol¬ 
ishing the office, and creating a new one instead.®^ 
A proceeding instituted by a city to ascertain the 
damages caused to private property by the grading 
of a street is not abated because the city undertakes 
and completes the work before damages are ascer¬ 
tained and paid.®2 

§ 240. Another Action Pending 

The pendency of an uncompleted condemnation pro¬ 


ceeding wiii not bar another such proceeding against thi 
same land. 

A former proceeding which has not been com 
pleted, and in which the damages assessed have no 
been paid, will not bar a second proceeding to con 
demn the same land.^^ The mere pendency of on< 
condemnation proceeding in a state court will no 
abate a subsequent one against the same land in i 
federal court.®^ Neither will condemnation proceed 
ings be barred by the pendency of prior proceeding: 
instituted by another corporation to condemn th< 
same land, unless such fact is properly brought be 
fore the court by answer, intervention, or other 
wise.®5 The pendency of an action by the land 
owner to recover damages,®® or the fact that a sui 
of trespass to try title is pending against a public 
service corporation, and that in such suit the- cor 
poration could haye a right of way condemned ove: 


or fall as an entirety, and if there 
is any one party in interest over 
whom jurisdiction has not been ob¬ 
tained, the whole proceeding is void. 
—Anderson v. Pemberton, 1 S.W. 216, 
89 Mo. 61. 

70. S.D.—State v. Sayer, 177 N.W. 
807, 43 S.D. 46. 

Party not affected thereby cannot 
object to a failure to join all persons 
having an interest* in the land.— 
Dantzler v. Mississippi State High¬ 
way Commission, Miss., 199 So. 367. 

71. La.—^Morgan's Louisiana & Tex¬ 
as R. Co. V. Bourdier, McG. p 232. 

Mich.—Grand Rapids, N. & L. S. R. 
Co. V. Alley, 34 Mich. 16. 

72. La.—Morgan’s Louisiana & Tex¬ 
as R. Co. V. Bourdier, McG. P 232. 

Mich.—Grand Rapids, N. & L. S. R* 
Co. V. Alley, 34 Mich. 16. 

Xn Connectiont, the several inter¬ 
ests of tenants in common in land 
may be taken, at different times, by 
compulsory proceedings, without join¬ 
ing all in one proceeding.—Stevens 
v. Town of Norfolk, 46 Conn. 227. 

73 . Mass.—Meacham vl Fitchburg R. 
Co., 4 Cush. 291. 


74. N.D.—Bigelow v. Draper, 69 N. 

’ W. 570, 6 N.D. 162. 

Pa.— Seipel v. Baltimore, etc., R. Ex¬ 
tension Co., 18 A. 568, 129 Pa. 426. 
20 C.J. p 926 note 98. 

75. Ill.—Chicago v. Walker, 96 N.E. 
536, 251 111. 629. 

20 C.'J. p 926 note 99. 

If a party improperly Joined with 
others appears and takes any steps 
in the case without objecting to such 
misjoinder, or after the damages are 
assessed, receives the amount as¬ 
sessed, he may be estopped from ob¬ 
jecting to the validity of the pro¬ 
ceedings.—Quincy, M. & P. R. Co. v. 
Kellogg, 64 Mo. 334. 

Tenants in conunon 
Where the proceedings should be 
against tenants in common severally, 
but they are proceeded against joint¬ 
ly, their voluntary appearance to con¬ 
test the proceedings on other grounds 
is a waiver of objections on account 
of the misjoinder.—Dyckman v. New 
York, 5 N.T. 434. 

76. N.Y.—^Matter of Field, 136 N.T.S. 
86, 161 APP.D1V. 931. 

77. Colo.—Colorado Cent. R. Co. v. 
Allen, 22 P. 605, 13 Colo. 229. 
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78. Iowa.—Sawyer v. Landers, 9 N 
W. 341, 56 Iowa 422. 

Me.—Camden & Rockland Water Co 
V. Ingraham, 27 A. 94, 85 Me. 179 

79. Mass.—^Meacham v. Fitchburg R 
Co., 4 Cush. 291. 

80. U.S.—Oregon-Washington R. i 
Nav. Co. V. Wilkinson, C.C.Wash 
188 F. 363. 

81. Or.—State v. Hawk, 208 P. 70S 
106 Or. 319. 

82. Mo.—City of St. Louis & Wall 
rath, 239 S.W. 110, 293 Mo. 385. 

83. Ill.—^Allen v. Chicago, 52 N.£ 
33, 176 Ill. 113. 

20 C.J. p 926 note 8. 

84. U.S.—^Alabama Power Co. v. Gul 
Power Co., D.C.Ala., 283 F. 606. 

85. Cal.—^Lake Merced Water Co. 
Cowles, 31 Cal. 214. 

20 C.J. p 926 note 10. 

86. Conn.—Stevens v. Connecticu 
Co., 84 A. 361, 86 Conn, 36, AnmCae 

I 1913D 697. 

I 20 C.J. p 926 note 11. 
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the land in controversy,*'^ will not bar condemna¬ 
tion proceedings. 

§ 241. Death of Party 

The death of the owner does not determine proceed¬ 
ings already pending against him so as to necessitate 
their being commenced anew. 

The death of the owner does not determine pro- 
G. PROCESS OR NOTICE, AN] 

§ 242. Necessity 

a. In general 

b. Second or further notice 

a. In General 

The owner of fhe property to be condemned is en¬ 
titled to notice of the proceedings and an opportunity to 
protect his rights. 

As a general rule, the landowner has a consti¬ 
tutional right to notice in the matter of fixing com¬ 
pensation but statutes prescribing condemna¬ 
tion proceedings need not provide that the owner 
be given notice and hearing on the intention or 
necessity of taking his property,93 unless such pro¬ 


ceedings already pending against him so as to ne¬ 
cessitate their being commenced anew,33 but in 
such cases the heirs must be made parties to the 
subsequent proceedings,39 or the parcel of land 
owned by decedent should be wholly omitted from 
the orders made.90 When the landowner dies pend¬ 
ing appeal from the award, however, the proceed¬ 
ing abates.®^ 

OPPORTUNITY TO BE HEARD 

vision is required by the constitution.®^ It has been 
held that the failure of a statute to require notice 
will not invalidate the proceedings if actual no¬ 
tice is given,93 but there is authority that actual 
notice will not cure a defect in the statute.® 3 Where 
a constitution provides that property shall not be 
damaged, injured, or destroyed for.public use with¬ 
out just compensation therefor, any exorcise of the 
power of eminent domain by which property is in¬ 
jured or destroyed requires the same formalities 
with regard to notice as in cases where the prop¬ 
erty is actually taken. 9 ^ 

There is authority to the effect that, even in the 


87. Tex.—^liOne Star Gas Co. v. 
Webb, Civ.App., 20 S.W.2d 222. 

20 C.J. p 927 note 12. 

88. Ill.—South Park Com’rs v. Liv¬ 
ingston, 176 N.B. 646, 344 Ill. 368. 

20 C.J. p 927 note 14. 

89. Ohio.—Valley R. Co. v. Bohm, 
29 Ohio St. 633. 

20 C.J. p 927 note 15. 

90. N.Y.—^Matter of Metropolitan El. 

R. 'Co., 2 N.T.S. 278. 

91. Me.—^Peirce v. Bangor, 74 A. 
1039, 105 Me. 413. 

92. Ark.—State Life Ins. Co. of In¬ 
dianapolis, Ind., V. Arkansas State 
Highway Commission, 148 S.W.2d 
671—Greene County v. Hayden, 1 

S. W.2d 803, 175 Ark. 1067. 

Mich.—^Board of County Road Com’rs 
of Macomb County v. Elbanowski, 
212 N.W. 975, 238 Mich. 29. 

Neb.—Sheridan County v. Hand, 210 
N.W. 273, 114 Neb. 813. 

N.T.—^In re City of Rochester, 121 
N.E. 102, 224 N.T. 386, affirming 
170 N.T.S. 1072, 184 App.Div. 925, 
reversing 165 N.T.S. 1026, 100 Misc. 
421. 

N.C.—sparks v. Board of Com’rs of 
Lenoir County, 120 S.E. 46, 186 
N.C. 490. 

Aetna! knowledge of owner of the 
condemnation proceedings against his 
property, and his appeal from the 
award, cannot operate to give vi¬ 
tality to the proceedings, where no 
notice was given.—^Albin V. Consoli¬ 
dated School List. No. 14 of Rich-, 


ardson County, 184 N.W. 141, 106 
Neb. 719. 

^legislature may provide suoh 
methods as it sees fit for ascertain¬ 
ing the compensation for land con¬ 
demned for the cpnstruction of im¬ 
proved highways, if the tribunal is 
an impartial one, and the landown¬ 
ers have an opportunity to be heard. 
—Greene County v. Knight, 297 S.W. 
861, 174 Ark. 618. 

opronresideiLt” as used in a statute 
providing for notice to nonresident 
landowners only, means one not dom¬ 
iciled within the state.—Sheridan 
County V. Hand, 210 N.W. 273, 114 
Neb. 813. 

93. U.S.—State of Georgia v. City 
of Chattanooga, Ga., 44 S.Ct. 369, 
264 U.S. 472, 68 L.Bd. 796—Rindge 
Co. v. Los Angeles County, 43 S. 
Ct. 689, 262 U.S. 700, 67 L.Ed. 1186, 
affirming Los Angeles County v. 
Rindge Co., 200 P. 27, 63 Cal.App. 
166—State of Missouri ex rel. and 
to Use of Camden County, Met, v. 
Union Electric Light & Power Co., 
D.C.MO., 42 F.2d 692. 

Ark.—^Arkansas State Highway Com¬ 
mission V. Hammock, 148 S.W.2d 
324—Washington County v. 
Broyles, 17 S.W.2d 872, 179 Ark. 733 
—Greene County v. Hayden, 1 S. 
W.2d 803, 175 Ark. 1067. 

The state, acting through its high¬ 
way commission, Is not required to 
notify the owner of its Intention to 
locate a road across His property.— 
Bobbitt V. Gordon, Tex.Clv.App., 108 
S.W.2d 234. 


9A Mich.—^Hendershott v. Rogers, 
211 N.W. 905, 237 Mich. 338—Board 
of County Road Commissioners of 
Macomb County v. Elbanowski, 212 
N.W. 976, 238 Mich. 29, 

20 C.J. p 930 note 26. 

Cartways 

An act which permits one person to 
take the land of another for a cart¬ 
way must provide for notice and an 
opportunity to be heard.—Waldroup 
V. Ferguson, 195 S.E. 615, 213 N.C. 
198. 

Xn Hew. York 

(1) The text rule has been fol¬ 
lowed.—In re Grand Boulevard & 
Concourse in City of New Tork, 106 
N.B. 631, 212 N.T. 538—20 C.J. p 
930 note 26. 

(2) However, in proceedings by the 
state to condemn land for canal pur¬ 
poses it is not necessary that notice 
shall be given to the landowner, ex¬ 
cept as provided by statute, since 
the state may acquire the property 
of the individual without any notice, 
provided he has an opportunity for 
a full hearing of the question of 
compensation.—^Evajis v. Lux, 201 
N.T.S. 161, 121 Misc. 466—Gring v. 
American Pipe & Const. Co., 132 N. 

T.S. 546, 74 Misc. 670. 

95. Ohio.—^Kramer v. Cleveland & 
Pittsburg R. Co., 5 Ohio St. 140. 

96. N.M.—^Janes v^ West Puerto de 
Luna Community Ditch, 169 P. 309, 
23 N.M. 495. 

97. Neb.—McGavock v. Omaha, 68 
N.W. 543, 40 Neb; 64. 
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absence of any express requirement in the statute 
under which the proceedings are had, the property 
owners may be entitled to notice and an opportuni¬ 
ty to be heard,although this does not mean that 
they must have notice of every step in the proceed- 
ings.9^ Hovrever, the statutes under which the 
proceedings are had usually do require that the 
owner should have notice of the proceedings and 
an opportunity to protect his rights,^ and to be 
heard on the question of compensation and such 
notice is essential to the jurisdiction,^ and failure 
to give it renders the proceedings void^ or, at least, 
voidable.® The fact that the required notice has 
been given, being a jurisdictional fact, must ap¬ 
pear in the record.® Proceedings brought under 
some statutes, however, are not invalidated by 
failure to give notice.*^ 


b. Second or Further Ifotice 

Where notice has been pcoperly given, the owners 
notified are bound to take cognizance of ail acts or steps 
thereafter taken in the proceedings, and are not usualiy 
entitled to any further notice. 

Where notice has been properly given, the own¬ 
ers notified are bound to take cognizance of dll 
acts or steps thereafter taken in the proceedings 
and are not usually entitled to any further notice.® 
There are, however, exceptions to this rule,® as 
where there is a change in the personnel of the 
tribunal.!® So, although when the parties inter¬ 
ested are duly notified of the time and place of a 
meeting of the commissioners or other tribunal, no 
new notice to them is necessary of the time and 
place of an adjourned meeting,!! yet, in the ab- 


98. N.J.—^Vanderhoven v. City of 
Kahway, 1 A.2d 303. 120 N.J.Law 
610. 

20 C.J. p 929 note 24. p 930 note 27. 
Xnteut to contest 

(1) Where owner evidences intent 
to resist each step in the proceed¬ 
ings, notice should be given.—State 
Road Commission of West Virginia v. 
McMurray, 137 S.E. 530, 103 W.Va. 
346. 

(2) But no notice need be given 
where the owner evidences an inten¬ 
tion not to contest.—State Road Com¬ 
mission of West Virginia v. McMur¬ 
ray, supra. 

98. Wyo.—^North Laramie Land Co. 

V. Hoffman, 219 P. 561, 571, 30 Wyo. 
238, citing Corpas Juris, and af¬ 
firmed 45 S.Ct. 491, 268 XJS. 276, 69 
L.Ed. 953. 

20 C.J. p 929 note 25. 

1. Pla.—Spafford v, Brevard County, 
110 So. 451, 92 Pla. 617. 

Ill.—City of Chicago v. Willoughby, 
128 N.E. 497, 294 Ill. 327. 

Iowa.—Gibson v. Union County, 223 
N.W. Ill, 208 Iowa 314. 

Ky.—Coleman v. Blankenship, 280 S. 

W. 1101, 213 Ky. 276. 

La.—Police Jury of St. Martin Parish 
V. Kidder, 4 La,App. 296. 

Mass.—Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, .300 Mass. 
560. 

20 C.J. p 927 note 19, 
irotice of declaratory resolution 
Notice to owners of resolution pro¬ 
viding for appropriation of property 
for street widening does not dispense 
with necessity for notice of declara¬ 
tory resolution.—Roosevelt Hotel 

Bldg. Co. v. City of Cleveland, 155 
N.E. 233, 25 Ohio App. 53. 

Proceedingrs commenced before pas¬ 
sage of act 

The requirement as to notice and 
opportunity to be heard applies to 
proceedings commenced before the. 


passage of the act, under a city char¬ 
ter which did not require such notice, 
where the petition was not acted upon 
until after the act took effect.—In 
re Ludlow St., 65 N.E. 494, 172 N.T. 
542, affirming 68 N.Y.S. 1046, 59 App. 
Div. 180. 

Proceedings against highway com- 
mission 

In condemnation proceedings 
against the state highway commis¬ 
sion for the purpose of ascertaining 
the damage suffered by plaintiffs 
when their property was taken for 
highway purposes, the commission 
must be served with summons or en¬ 
ter its appearance in such action just 
as any other defendant.—Sweeney v. 
Dierstein, 41 P.2d 673, 170 Okl. 566. 

2. Pla.—Spafford v. Brevard County, 
110 So. 451, 92 Pla. 617. 

Ill.—City of Chicago v. Willoughby, 
128 N.E. 497, 294 HI. 327. 

Neb.—^Mosier v, Herman, 202 N.W. 
875, 113 Neb. 318, 

20 C.J. p 928 note 20^50 C.J. p 395 
notes 15-17. 

3. Ga.—^Parrish v. Glynn County, 144 
S.B. 785, 167 Ga. 149. 

Ky.—Coleman v. Blankenship, 280 
S.W. 4101, 213 Ky. 276. 

Mich.—Petition of State Highway 
Com'r, 233 N.W. 172, 252 Mich. 
116. 

Or.—Kerns v. Couch, 12 P.2d 1011, 
141 Or. 147,‘ adhered to 17 P.2d 323, 
141 Or. 147—Kerns v. Union Coun¬ 
ty, 261 P. 76, 123 Or. 103—Keane 
V. City of Portland, 235 P. 677, 115 
Or. 1. 

Tex.—Eastland County v. Eberhart, 
Civ.App., 272 S.W. 575—Wilson v. 
Newton County, Civ.App., 269 S.W. 
227—City of Dallas v. Crawford, 
Civ.App., 222 S.W. 305, dismissed 
on motion. 

20 C.J. p 928 note 22. 

Notice to taxpayers of district held 
necessary to the acquirement of ju¬ 
risdiction to enter a decree fixing the 
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award to the property owners whose 
lands are to be taken.—City of Los 
Angeles v. Glassell, 262 P. 1084, 203 
Cal. 44. 

4. Conn.—^Munson v. MacDonald, 155 
A. 910, 113 Conn. 651. 

20 C.J. p 929 note 23. 

5. N.H.—^Hodge v. City of Manches¬ 
ter, 111 A. 385, 79 N.H. 437. 

6 . Mo.—^Tarkio v. Clark, 85 S.W. 329, 
186 Mo. 285. 

20 C.J. p 931 note 42. 

7. Ind.—^Montgomery Light & Power 
Co. V. Town of Linden, 29 N.B.2d 
209. 

Mass.—Merrymount Co. v. Metropoli¬ 
tan Dist. Commission, 172 N.E. 593, 
272 Mass. 457—Byfleld v. City of 
Newton, 141 N.E. 658, 247 Mass. 
46. 

Wash.—State v. Superior Court for 
Adams County, 191 P. 413, 111 
Wash. 542. 

Defective notices cannot, under 
such statutes, have any different ef¬ 
fect from no notice whatever.—By¬ 
field V. City of Newton, 141 N.E. 658, 
247 Mass. 46. 

a Mo.—In re Condemnation of Prop¬ 
erty for Park in City of St. Joseph, 
263 S.W. 97, error dismissed Cor¬ 
by’s Estate V. St. Joseph, 45 S.Ct. 
351, 267 U.S. 578, 69 L.Ed. 797. 

Tex.—^Harrell v. City of Denton, Civ. 

App., 116 S.W.2d 423. 

Wyo.—^North Laramie Land Co. v. 
Hoffman, 219 P. 561, 571, 30 Wyo. 
238, citing Corpus Juris, and af¬ 
firmed 45 S.Ct. 491, 268 U.S. 276, 
69 L.Ed. 963. 

20 C.J. p 931 note 34. 

9. Neb.—^Hull v. Chicago, B. & Q. 
R. Co., 32 N.W. 162, 21 Neb. 371. 

20 C.J. p 931 note 35. 

10. Neb.—Wilber v. Reed, 122 N.W. 
53, 84 Neb. 767. 

20 Q.J. p 931 note 36. 

IL ICan.—^Leavenworth, N. & S. R. 
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sence of a regfular postponement,or where no 
meeting is held at the appointed day, or an indefi¬ 
nite adjournment is had subject to the call of some 
member of the tribunal,^3 a new notice is requisite. 
Likewise, in case of rehearing or reassessment of 
damages, there must be a new notice.!^ 

§ 243. Persons Entitled 

The owners of land proposed to be taken, and gen¬ 
erally all persons having an interest therein, are entitled 
to the required notice of the proceedings. 

The owners of land proposed to be taken, and 
generally all persons having an interest therein, 
are entitled to the required notice of the proceed¬ 
ings and if the condemnor pays the award 
without giving such notice he does so at his peril.^® 
Conversely, persons whose interest in the land tak¬ 
en is insufficient, or whose land is not sufficiently 
affected by the taking, are not entitled to notice.^^ 

Notice must be given to a lessee of the proper¬ 
ty,unless the statute provides otherwise to 
a remainderman^® as well as to the tenant of the 
preceding estate and, where the land is owned 
by tenants in common, to each cotenant.22 In pro¬ 
ceedings to ascertain damages arising from the es¬ 
tablishment of a highway, notice must, under some 
statutes be given to the town or town authorities.^® 


Conveyances of pTOpcTty taken. Where notice 
has been duly served on the person who is owner 
at the time the proceedings are instituted, no fur¬ 
ther notice is necessary to one who purchases the 
property while the proceedings are pending,al¬ 
though there is authority to the contrary,®® nor 
to one who conveyed his interest before the pro¬ 
ceedings were begun.®® 

Decedents and infants. Where the land of an in¬ 
testate is to be taken notice must be given to the 
heirs,27 and a notice to the administrator is not 
sufficient;®® but where, under the statute, the pos¬ 
session of the personal representative is in the right 
of the heirs or devisees until' the .estate is settled 
notice to him is sufficient.®® 

Notice of the proceedings to an infant landown¬ 
er only, without service on the guardian, will not 
bind the infant,®® even though damages are as¬ 
sessed in his favor.31 If the guardian is notified 
and does not appear, the court should appoint a 
guardian ad litem.®® 

Husband and wife. Where the land sought to 
be condemned belongs to the wife, ’ she must be 
notified of the proceedings,®® but her husband need 
not be.®4 

Mortgagees, mortgagors, and lienholders. As a 
general rule a mortgagee is entitled to notice,®® 


Co. T. Meyer, 31 P. 700, 50 Kan. 

25. 

20 C.J. p 931 note 37. 

12. III.—^Vermillion Road Comrs. v. 
Holdridgre, 24 Ill. 119. 

20 C.J. p 931 note 38. 

13. Kan.—^Memphis, K. & C. R. Co. v. 
Parsons Town Co., 26 Kan. 503. 

Mich.—^Pegler v. Grand Rapids High¬ 
way Coxnrs., 34 Mich. 359. 

14- N.T.—People v. Tallman, 86 
Barb. 222. 

15- Ark.—Schichtl v. Home Life & 
Accident Co., 275 S.W. 746, 169 Ark. 
415. 

Ohio.—School Board of Village of 
New Berlin v. Peter, 9 Ohio N.P., 
N.S., 232. 

20 C.J. p 932 note 44. 

16. Ark.—Schichtl v. Home Life & 
Accident Co., 276 S.W. 745, 169 
Ark. 415. 

17. Conn.—Ingrham v. Brooks, 111 A. 
209, 95 Conn. 317. 

Ga.—^Anderson v. Lynch, 3 S.K.2d 85, 

' 188 Ga. 154, 122 A.L.R. 1456. 

Iowa.—^Payne v. Missouri Valley 
Drainage Dlst No; l; 272 N.W. 618, 
223. Iowa 634. 

Tex.—Isaac v. City of Houston, Civ. 
App., 60 S.W.2d 643, error dis¬ 
missed. * 

^afei^Fontlcello v. Mineral Sprlagrs 


Co. V. City of Richmond, 137 S.B. 
468, 147 Va. 356. 

20 C.J. p 932 note 45. 

18. Okl.—^Arthur v. Choctaw County, 
141 P. 1, 43 Okl. 174. 

20 C.J. p 932 note 46. 

19. N.T.—In re Broadway Surface 
R. Co., 34 Hun 414. 

R.I.—^Whalen v. Bates, 33-A. 224, 19 
B.L 274. 

20 C.J. p 932 note 47. 

Sd S.C.—Cayce Land Co. v. South¬ 
ern R Co., 96 S.1I. 725, 111 S.C. 116. 
20 C.J. p 932 note 48. 

21. Ill.—Chicago & Alton R. Co. v. 
Smith, 78 Ill. 96. 

Vt.—-Wheeler v. St. Johnsbury, 87 A. 
349, 87 Vt. 46. 

22. N.H.—Whltcher v. Benton, 48 N. 
H. 157, 97 Am.D. 697. 

20 C.J. p 932 note 50. 

23. N.J.—^Hopewell v. Welling, 24 
N.J.Law 127. 

Vt—Thetford v. Kilburn, 36 Vt. 
179. 

20 C.J. p 933 note-67. 

24. N.j.—^Houston v. Paterson State 
Line Tract. Co., 54 A. 403, 69 N.J. 
Law 168. 

20 C.J. p 933 note 61. 

25. Cal.—Curran v. Shattuck, 24 Cal. 
427. 

26. Mich.—^Marquette & S. B. R. Co. 
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V, Longyear, 94 N.W. 670, 133 Mich.' 
94. 

27. Ill.—Allen v. Chicago, 62 N.E. 33, 
176 Ill. 113—North Henderson 
Highway Comers, v. People, 2 Ill. 
App. 24. 

20 C.J. p 933 note 64. 

Notice to widow who was tenant 
in possession and appeared as visible 
owner was sufficient as against ob¬ 
jection that notice ought to have 
been given to the heirs as well.— 
Pitzer V. Williams, 2 Rob. 241, 41 Va. 
241. 

28., Mo.—^Boonvllle v. Ormrod, 26 
Mo. 193. 

29. .Mich.—^Barlage v. Detroit, G. H. 
& M. R Co., 20 N.W. 587. 64 Mich. 
564. 

30. N.H.-M31arke v. Gilmanton, 12 
N.H. 515. 

20 C.J. p 933 note 68. 

31. Pa.—^Neeld's Road Case, 1 Pa. 
353. 

32. W.Va.—Charleston Ss South Side 
Bridge Co. v. Comstock, 15 S.E. 69, 
36 W.Va. 263. 

33. Tex.—^Wilson v. Newton Coun¬ 
ty, Civ.App., 269 S.W. 227. 

20 C.J. p 932 note 44 [k]. 

34. Tex.—^Hidalgo County v. John¬ 
stone, Civ.App., 137 S.W.2d 825, 
error dismissed, Judgment correct. 

•SSb U.S.—^Federal Trust Co. v. East 
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although it has been held that a statute is not in¬ 
valid because not requiring notice to lienholders.36 
The general rule is not, however, invariable.37 
Under some statutes requiring notice to the own¬ 
ers of the property, it has been held that the mort¬ 
gagor ih possession is the only .person entitled to 
notice,while under other similar statutes the 
term “owners” has been held to include mortga- 
gees.39 However, if the mortgagee is in posses¬ 
sion he is entitled to notice.^® 

When land is held in trust, notice must be given 
to the cestui que trust,but when the equitable 
owner in possession has been notified notice to the 
trustee is not necessary.42 A mere naked trustee 
of an equitable interest is not a “person interested,” 
and is not entitled to notice>2 

§ 244. Form, Requisites, and Sufficiency 

a. In general 


§ 244 

b. Description of improvement and land 

affected 

c. Designation of persons interested 
a. In General 

Compliance must be had with statutory provisions 
regulating the form, requisites, and sufficiency of the no¬ 
tice. However, when the form is not prescribed by stat¬ 
ute, the notice may be sufficient, provided It contains 
the material facts of which the landowner is entitled to 
notice. 

The legislature may prescribe the character of 
the notice, the matters to be included in it, and 
the mode of giving it;^^ and compliance must be 
had with such provisions.^® Mere irregularities, 
however, not affecting any substantial right of the 
parties, will not vitiate the notice.^® 

While actual notice of condemnation proceed¬ 
ings is not equivalent to statutory notice,^7 where 
parties have had actual notice and fail to appear, 
the court will be reluctant to set aside the proceed- 
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Hartford Fire Bist.. C.C.A.Gonn., 
283 F. 95. 

Ark.—Schichtl v. Home Life & Ac¬ 
cident Co., 275 S.W. 746, 169 Ark. 
4X6. 

Mass.—Grove Hall Sav. Bank v. 
Town< of Dedham, 187 N.E. 182, 284 
Mass. 92. 

Okl.—Miller v. Durrill, 56 P.2d 953, 
176 Okl. 402. 

20 C.J. p 932 note 54. 

Effect of failure to notify 
Mortgagee who was not notified 
of proceedings to condemn land was 
not bound thereby, and the payment 
of the damages by the condemnor 
under such circumstances to the 
mortgagor could not prevent the 
mortgagee from compelling a sec¬ 
ond payment to himself, or from 
foreclosing on the land taken for 
the improvement, although he would 
first be required to resort to the land 
remaining after the condemnation.— 
Board of Directors of St. Francis 
Levee Dist. v. Home Life & Acci¬ 
dent Co., 3 S.W.2d 967, 176 Ark. 558. 

36. Wis.—Connell v. Kaukauna, 169 
N.W. 927, 160 N.W. 1036, 164 Wis. 
471, Ann.Cas.l918A 247. 

37. N.T.—Matter of Oneida St., 55 
N.T.S. 959, 37 App.Div. 266, re¬ 
versing 49 K.Y.S. 828, 22 Misc. 
235. 

20 C.J. p 933 note 56 [a]. 

38. Ohio.—Union Joint Stock Land 
Bank of Detroit v. Hurford, 4 N. 
E.2d 276, 53 Ohio App. 116. 

20 C.J. p 933 note 67. 

39. Ind.—Sherwood v. Lafayette, 10 
N.E. 89, 109 Ind. 411, 68 Am.B. 414. 

20 C.J. p 933 note 68. 

40. Mass.—Ballard v. Ballard Vale 
Co., 6 Gray 468 note. 


[N.H.—In re Parker, 36 N.H. 84. 

I 20 C.J. p 933 note 69. 

1 41. Ont.—^Re James Bay R. Co., 10 
OntL. 740, 6. Ont.W.R. 473. 

42- N.C.—Harkins v. Asheville, 31 
S.E. 853, 123 N.C. 636, appeal dis¬ 
missed 21 S.Ct. 922, 180 U.S. 635, 
45 L.Bd. 709. 

43. N.J.—^McIntyre v. Easton & Am¬ 
boy R. Co., 26 N.J.Eq. 425. 

44. Ga.—^Porter v. Foster, 90 S.E. 
967, 146 Ga. 154. 

20 C.J. p 933 note 72. 

Statutory notice held adequate 
U.S.—^Via V. State Commission on 
Conservation and Development of 
State of Virginia, D.C.Va., 9 P. 
Supp. 556, affirmed 56 S.Ct. 245, 
296 U.S. 549, 80 L.Ed. 388. 

20 C.J. p 902 note 78, p 933 note 72 
[bj. 

45. Fla.—Seaboard All-Florida Ry. 
V. Leavitt, 141 So. 886, 889, 105 
Fla. 600, quoting Corpus Juris. 

Mich.—Petition of State Highway 
Com'r, 233 N.W. 172, 252 Mich. 
116. 

N.Y.—^People ex rel. Rochester, S. & 
H. R. Co. V. Moroney, 120 N.E. 
149, 224 N.Y. 114, reversing 162 N. 
Y.S. 1138, 176 App.Div. 901, and re¬ 
hearing denied 121 N.E. 885, 224 N. 
Y. 606. 

20 C.J. p 933 note 73, p 934 note 75. 
Notices held proper or sufficient 
Ga.—Barber v. Housing Authority of 
City of Rome, 5 S.E.2d 425, 189 Ga. 
155—Comer v. American Telephone 
& 'Telegraph Co. of Georgia, 168 
S.E. 786, <176 Ga. 651, followed in 
168 S.E. 787, 176 Ga. 652—Cen¬ 
tral of Georgia Ry. Co. v. Bibb 
Brick Co., 99 S.E. 126, 149 Ga. 
38. 


Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co.. 164 N.E. 659, 198 
Ind. 645. 

Mo.—In re Condemnation of Prop¬ 
erty for Park in City of St Joseph, 
263 S.W. 97, error dismissed Cor¬ 
by's Estate V. City of St. Joseph, 
45 S.Ct 351, 267 U.S. 578, 69 L.Ed. 
797. 

Wash.—State v. Superior Court for 
Chelan County, 253 P. 115, 142 
. Wash. 270, 68 A.L.R. 779. 
Preliminary notice held sufficient 
U.S.—Liberty Cent. Trust Co. v. 
Greenbrier College for Women, Di 
aW.Va., 50 F.2d 424, affirmed 51 
S.Ct 493, 283 U.S. ^00, 75 L.Ed. 
1422. 

Notices held insufficient 
Iowa.—^Witham v. Union County, 196 
N.W. 605, 198 Iowa 359. 

Ohio.—City of Toledo v. Brown, 200 
N.E. 760, ISO Ohio St 513. 

Date of assessment should be 
named in notice.—Parrish v. Glynn 
County, 144 S.E. 785, 167 Ga. 149. 

46. Fla.—Seaboard All-Florida Ry.. 
V. Leavitt, 141 So. 886, 889, 105 
Fla. 600, quoting Corpus Juris. 

Mo.—City of Springfield v. Ellis, 
App., 97 S.W,2d 154. 

Ohio.—City of Dayton v. Vance, 26 
Ohio N.P., N.S., 161. 

20 C.J. p 934 note 76. 

Beasonahle notice, affording rea¬ 
sonable opportunity for hearing be¬ 
fore final determination in condemna¬ 
tion proceedings, is sufficient.—Sis-' 
ters of Providence of St. Manr’s of 
the Woods v. Lower Vein Coal Co.^ 
154 N.E. 659, 198 Ind. 645. 

47. Or.—^Keane v. City of Portland,. 
235 P. 677, 116 Or. 1. 
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igs for want of formal notice unless a plain case 
f injury is made out;^^ and, where the true own- 
rs are unknown, actual notice to them is unneces- 
iry.49 

The court may fix the method of giving notice, 
rhere the statute does not specify the method 
nd the form of the notice, when not prescribed 
y statute, is not essential, provided it contains the 
laterial facts of which the landowner is entitled 
D notice,51 and there is a substantial conformity 
retween the notice and the petition for condemna- 
ion, or the statute or ordinance authorizing the 
jroceedings.52 In the absence of a statute requir- 
ng a special form of notice it has been held that 
)ersons interested are sufficiently notified by the 
iling of a railroad location,*53 by the publication 
)f the ordinance under which the proceedings are 
nstituted by the action of the condemnor in go¬ 
ng on the land and examining, marking, and lay¬ 
ing out a road;55 or by other public acts of the 
luthorities seeking to condemn.®® 

Written notice and contents in general Under 
some statutes the notice must be in writing,®*^ while 
under others this is not required.®® The notice 


must as a general rule be signed,®® although it has 
been held that signing is not necessary when the 
statute does not require it.®® Ordinarily, the no¬ 
tice must specify the time and place at which the 
proposed action will be had or proceedings taken.®! 
It has been held that the notice must show that the 
property sought to be condemned is intended to 
be devoted to a public use.®^ 

b. Description of Improvement and Land Af¬ 
fected 

The notice should fairly define the nature, location, 
and extent of the proposed Improvement, and accurately 
describe the property to be taken. 

The notice should fairly define the nature, loca¬ 
tion, and extent of the proposed improvement,®® 
and must contain a sufficiently accurate description 
of the property to inform the parties in interest 
what land it is proposed to appropriate.®^. Where 
the notice refers to and describes another instru¬ 
ment containing a description of the property, the 
latter becomes a part of the notice,®® but a refer¬ 
ence to a map on file in some public office has been 
held insufficient.®® An objection that the property 
is misdescribed goes only to the effect, and not to 
the regularity, of the proceeding,®7 and title will 


fcSb Ind.—^Peters v. GrifCee, 8 N.B. 

727, 108 Ind. 121. 

20 C.J. P 934 note 80. 

19. Mass.—^FTost Coal Co. v. City of 
Boston, 156 KB. 676, 259 Mass. 
354. 

tfTotlce lidld snaoient 
City’s taking of land for public 
purposes without notice to owner 
vvas held valid, where city filed de¬ 
scription of plan in registry of deeds 
and endeavored in good faith to find 
owner.—^Barnes v. Peck, 187 N.B. 
176, 283 Mass. 618. 

50. N.Y.—^In re Brooklyn Union El. 
R. Co., 19 N.B. 664, 112 N.Y. 61, 
2 L.R.A. 359—^In re New York Bl. 
R. Co., 70 N.Y. 327, 3 Abb.N.Cas. 
401. 

51. Md.—^Baltimore Belt R. Co, v. 
Baltzell, 23 A. 74, 75 Md. 94. 

Mass.—^Evans v, Boston, 76 N.B. 905, 
190 Mass. 525. 

20 C.J. p 934 note 77. 

52. Mich.—^Detroit v. Beecher, 42 N. 
W. 986, 75 Mich. 454, 4 L.R.A. 813. 

20 C.J. p 934 note 78. 

53. Mass.—Brock v. Old Colony R. 
.Co., 16 N.B. 555, 146 Mass. 194. 

54. Mo.—City of St. Louis v. Mis¬ 
souri Pac. By. Co., 211 S.W. 671, 

’ 278 Mo. 205. 

20 C.J. p 935 note 82. 

55. Miss.—Stewart v. Hinds County 
Police, 25 Miss. 479. 

N.C.—^Parks v. Board of Comers of 
Lenoir County, 120 S.B. 46, 186 N. 
C. 490. 


56. Mass.—-Walpole v. Massachu¬ 
setts Chemical Co., 78 N.E. 140, 192 
Mass. 66. 

20 C.J. p 935 note 84 [a]. 

57. Mass.—^Howland v. Greenfield, 
120 N.E. 394, 281 Mass. 147. 

20 C.J. p 935 note 85. 

58. S.C.—Tompkins v. Augusta & K 
R. Co., 16 S.B. 149, 37 S.C. 382. 

20 C.J. p 935 note 86. 

59. Okl.—Lucik v, Colorado, T. & 

M. R. Co., 105 P. 655, 25 Okl. 282. 
20 C.J. p 935 note 87. 

ea Ind.—Wright v. Wells, 29 Ind. 
354. 

20 C.J. p 935 note 38. 

61. Neb.—^McGavock v. Omaha, 58 

N. W. 643, 40 Neb. 64. 

20 C.J. p 935 note 89. 

Description of land and Improvement 

see infra subdivision b of this sec¬ 
tion. 

Description of persons interested see 
infra subdivision c of this sec¬ 
tion. 

^ Ga.—Nolan v. Central Georgia 
Power Co., 67 S.E. 666, 134 Ga. 
201 . 

20 C.J. p 934 note 79 [a]. 

63. Kan.—Salina Northern R Co. v. 
Allison, 164 P. 1068, 100 TTan 
472. 

20 C.J. p 936 note 90. 

Notice was iLot fatally defective 
because it stated that it was desired 
to condemn the fee simple interest, 

1216 


instead of such interest as might be 
necessary for the conduct of plain¬ 
tiff’s business, as required by stat¬ 
ute, since the law would prevail 
over the notice as to the extent of 
interest obtained.—Georgia Granite 
R. Co. V. Venable, 58 S.E. 864, 129 
Ga. 341. 

64. Ga.—Glidden Co. v. City of Col¬ 
lins, 7 S.E.2d 266, 189 Ga. 656. 

N.Y.—Application of City of 
Rochester to Acquire Land in Town 
of Livonia, 190 N.Y.S. 54. 

20 C.J. p 935 note 91. 

Notice held sufflclent 
Ga.—Glidden Co. v. City of Collins, 7 
S.B.2d 266, 189 Ga. 656. 

Notice held not so insufficient as 
to deprive court of jurisdiction.— 
State V. Superior Court for Chelan 
County, 253 P. 116. 142 Wash. 2T0, 58 
A.L.R. 779. 

Sununons held to comply with 
statute requiring a reference to the 
complaint for a description of the 
respective parcels to be taken.— Zo~ 
belein Co. v. City of Los Angeles, 
288 P. 68, 209 Cal. 445. 

65- Conn.—^Williams v. Hartford & 
New Haven R. Co., 13 Conn. 397. 
Minn.—Lumbermen’s Ins. Co. v. St. 

Paul, 88 N.W. 749, 85 Minn. 234. 

20 C.J. p 936 note 92. 

66. N.Y.—re Central Park Comrs., 
51 Barb. 277. 

67. N.Y.—In re Newland Ave., 15 N. 
Y.S. 63. 
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not be acquired to any more land than is embraced 

in the notice.®^ 

c. Designation of Persons Interested 

The notice should ordinarily contain the names of 
all the owners whose lands are affected. 

A notice by posting or publication should contain 
the names of all the owners whose lands are af¬ 
fected,6^ and a notice addressed to certain persons 
■‘"and all other persons interested” is insufficient.70 
However, where the location of a proposed road 
cannot be definitely known at the time of notice, a 
notice addressed to all persons owning lands in the 
section, township, range, and county through which 
the road is to pass .has been held sufficient.^! Also 
it has been held that, where the land to be taken 
is described, the notice need not contain the name 
of the owner.72 Where the statute provides for the 
insertion of the name of the supposed owner, any 
error in the mention of the name does not affect 
the validity of the proceedings.73 

§ 245, Service 

a. In general 

b. Personal service or publication 

c. Service by mail 

d. Time of service 

a. In General 

Compliance must be had with statutes regulating the 
nanner in which notice shall be served or given. 

Where the statutes relative to condemnation pro¬ 
ceedings do not provide the manner in which the 


§ 245 

notice shall be served, the service should be made 
according to the provisions of the general statutes 
in regard to notice in judicial proceedings.It 
is competent, however, for the legislature to deter¬ 
mine the manner in which notice shall be given 
and, when expressly provided for, the method pre¬ 
scribed is exclusive,*^® and all the requirements of 
the statute must be complied with.77 

In some cases it is provided that service may be 
made on a duly authorized agent of the owner.7® 
Other statutes provide for'service on the occupant 
of the land.79 Where the real owners are un¬ 
known, service of the notice should be made on the 
apparent owners, those who, by the records, appear 
to be the owners.®® In the absence of any provision 
as to who shall give the notice it may be given by 
the commissioners appointed to assess the compensa¬ 
tion,®! or by the party instituting the proceedings.®^ 
Where the statute authorizes the court to cause 
new parties to be served with notice, and to direct 
the manner of service, the failure of the court so 
to direct is immaterial where the court indicates 
its approval of the service by overruling objections 
thereto.®® 

b. Personal Service or Publication 

While personal service is generally required as to 
resident owners and occupants of the land, service on 
nonresidents and unknown owners is usually by publi¬ 
cation. 

While personal service is generally required as 
respects resident owners and occupants of the 
land,®4 there is authority that personal service on 


>8. N.T.—In re Newland Ave, supra,, 
20 C.J. p 936 note 96 [a]. 

18- Minn.—Lyle v. Chicagro, M. & 
St. P. R. Co., 56 N.W. 820, 56 Minn. 
223. 

20 C.J. p 936 note 97. 

^0- Iowa.—Ellsworth v. Chicago & 
I. W. R. Co., 59 N.W. 78, 91 Iowa 
386. 

20 C.J. p 936 note 98. 

^1. U.S.—Ruling V. Kaw Valley R. 
& Imp. Co., Kan., 9 S.Ct. 603, 130 
U.S. 559, 32 L.Ed. 1045. 

'2. D.C.—Buchanan v. McFarland, 
31 App.D.C. 6. 

'3- Ark.—Toung v. Red Fork Levee 
List, 186 S.W. 604, 124 Ark. 61. 

'4- Okl.—Mid-Continent Petroleum 
Corporation v. Lucas, .284 P. 631, 
632, 141 Okl. 199, quoting Corpus 
Juris. 

10 C.J. p 937 note 9. 

'5. U.S.—McIntosh v. Pittsburg, C. 

C.Pa., 112 F. 705. 

10 C.J. p 936 note 4. 

29 O.J.S.—77 


76. N.J.—Fishblatt v. Atlantic City, 
79 A. 887, 81 N.J.Law 64. 

20 C.J. p 937 note 10. 

77. D.C.—^Edwards v. Brownlow, 271 
F. 797, 50 APP.D.C. 331. 

Tex.—State v. Davis, Civ.App., 139 S. 
W.2d 638, error dismissed, judg¬ 
ment correct. 

20 C.J. p 936 note 6, p 937 note 11. 

78. Mass.—Beals v. James, 54 N.E. 
245, 173 Mass. 591. 

20 C.J. p 937 note 15. 

Duly designated agent must be 
served in order to bind a foreign cor¬ 
poration,—Mid-Continent Petroleum 
Corporation v. Lucas, 284 P. 631, 141 
Okl. 199. 

78. Wis.—State v. O’Connor, 47 N. 

W. 433, 78 Wis. 282. 

20 C.J. p 938 note 16. 

Preliminary notice in highway con¬ 
demnation proceedings need only be 
served on those in possession of land, 
and lienors need not be given no¬ 
tice until filing of petition in cir¬ 
cuit court.—^Liberty Cent. Trust Co. 
v. Greenbrier College for Women, 
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D.QW.Va., 50 P.2d 424, affirmed 51 
S.Ct 493, 283 U.S. 800, 75 L.Ed. 1422. 

80. Mass.—^Healey v. Newton, 119 
Mass. 480. 

20 C.J. p 938 note 17. 

81. Kan.—Clement v. Wichita & S. 
W. R. Co., 37 P. 133, 53 Kan. 682. 

88, U.S.—^In re Condemnation Suits 
by United States, D.C.Tenn., 234 F. 
443. 

N.J.—Ross V. Elizabethtown & Som¬ 
erville R. Co., 20 N.J.Law 230. 

83. N.Y.—^In re University Ave., 
159 N.T.S. 296, 172 App.Div. 630. 

84. D.C.—Edwards v. Brownlow, 271 
•F. 797, 50 App.D.C. 331. 

20 C.J. p 937 note 7, p 938 note 23. 

Pnblicatiozii of notice in condem¬ 
nation proceeding was held not to 
dispense with necessity of proper 
service on named resident defend¬ 
ants whose places of residence are 
known and who are accessible to 
service.—Seaboard All-Florida Ry. v. 
Leavitt, 141 So. 886, 106 Fla. 600. 
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the owner is not a constitutional prerequisite to 
the validity of condemnation proceedings,®® and 
that it is competent for the legislature to provide 
for constructive notice by publication.®® Likewise 
the legislature may prescribe the length of time, 
the number of times, and the paper in which the 
notice is to be published,®7 provided it gives suffi¬ 
cient time to the parties affected to appear and 
protect their rights.®® Where notice by publica¬ 
tion is expressly required, the notice must be given 
in this manner,®® and the requirements of the stat¬ 
ute complied with,®® although a mere irregularity 
which does not in any way prejudice the rights of 
the landowner will not affect the validity of the 
notice.® 1 The requirement of publication for a 
given number of days does not contemplate a daily 
printing of the notice.® ^ All persons interested 
may be bound by a published notice.®® 

Under most statutes service on nonresidents and 
unknown owners is by publication,®^ and under 


some statutes resident property owners,®® and own¬ 
ers not in the actual occupancy of the land,®® may 
be so served; but, if personal service is actually 
made on a nonresident owner, it is sufficient, al¬ 
though the statute provides for notice by publica¬ 
tion in such cases.®*^ Personal service may be au¬ 
thorized in respect of nonresidents.®® Under some 
statutes, where personal service is made on a de¬ 
fendant outside of the state, it is essential to the 
jurisdiction of the court that the petition be served 
with the summons,®® but, unless required by stat¬ 
ute, the petition need not be served with the no- 
tice.i 

c. Service by Mail 

Under some statutes, service of notice may be made 
by mail. 

Under some statutes service of notice may be 
made by mail.® Where the manner of serving the 
notice is not prescribed by statute a notice by mail 


85. U.S.—state of Georgia v. City 
of Chattanooga, Ga., 44 S.Ct 369, 
264 U.S. 472, 68 L.Bd. 796—Via v. 
State Commission on Conservation 
and Development of State of Vir¬ 
ginia, D.C.Va., 9 F.Supp. 656, af¬ 
firmed 56 S.Ct 245. 296 U.S. 549, 80 
UBd.. 388. 

20 C.X p 938 note 21. 

88. U.S.—State of Georgia v. City of 
Chattanooga, Ga., 44 S.Ct. 369, 264 
U.S. 472, 68 L,Bd, 796. 

20 C.J. p 938 note 22. 

87. Mass.—^N. Ward Co. v. Boston, 
104 N.E. 965, 217 Mass. 381. 

20 C.J. p 939 note 31. 

88. D.C.—^National Savings & Trust 
Co. V. Reichelderfer, 57 P.2d 404, 
61 App.D.C. 38. 

Two weeks’ publication notice pro¬ 
vided for by statute is not too short. 
—State v. Superior Court In and for 
Chelan County, 259 P. 379, 145 Wash. 
129, error dismissed Wick v. Superior 
Court of State of Washington in and 
for Chelan County, 49 S.Ct. 94, 278 U. 
S. 575, 73 L.Bd. 515, appeal dismissed 
Wick V. Chelan Electric Co., 50 S. 
Ct. 41, 280 U.S. 108, 74 L.Bd. 212, 
dismissing appeal Chelan Electric 
Co. V. Wick, 269 P. 827, 148 Wash. 
479. 

89. Mo.—Sieferer v. St. Louis, 43 S. 
W. 163, 141 Mo. 586. 

20 C.J. p 939 note 28. 

90. D.C.—^Edwards v. Brownlow, 271 
P. 797, 50 APP.D.C. 331. 

, 20 C.J. p 939 note 29. 

Notiee held sufficient 
.U.Sit—U. S. V. 137.82 Acres of Land 
.. inrCheshin,; County, D.C.N.H., 31 F. 
Supp. 723. 


9 L Mo.—Kansas City v. Woerishoef- 
fer, 155 S.W. 779, 249 Mo. 1. 

20 C.J. p 939 note 30. 

92. Miss.—^Henritzy v. Harrison 
County, 178 So. 322, 180 Miss. 
675. 

93. Mo.-^State ex rel. Scott v. Trim¬ 
ble; 272 S-W. 66. 308 Mo. 123, 
quashing record- State ex rel. and 
to Use of Clinkscales v. Scott, 261 
S.W. 680, 216 Mo.App. 114. 

20 C.J. p 940 note 32. 

94. U.S.—^U. S. V. 137.82 Acres of 
Land in Cheshire County, D.C.N. 

. H., 31 F.Supp. 723. 

Mass.—^Healey v. Newton, 119 Mass. 
480. 

Mont,—^Housing Authority of City of 
Butte V. Bjork, 98 P.2d 324, 109 
Mont. 552. 

20 C.J. p 938 note 24. 

Owner of recorded title is not an 
unknown owner within the meaning 
of statute permitting service on un¬ 
known owners by publication; and 
such an owner must be personally 
served-with summons' in order to sat¬ 
isfy the requirements of the stat¬ 
ute and of the constitutional guar¬ 
antee of due process of law.—^Thayer 
V. McCandless, 32 Hawaii 745. 

95. Mo.—^Nishnabotna Drain. Dist. v. 
Campbell, 56 S.W. 276, 154 Mo. 151. 

20 C.J. p 938 note 25 [a]. 

96. Kan.—^Hunt v. Smith, 9 Kan. 
137. 

Philippine.—Jose v. Commander, 16 
Philippine 62. 

20 C.J. p 939 note 26. 

97. N.J.—State v. Hudson River R. 
& Terminal Co., Sup., 25 A. 853. 

N.T.—^In re Metropolitan El. R. Co., 
2 N.T.S. 278. 

20 C.J. p 939 note 27. 
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Alternative methods 

Statute providing that personal 
service on nonresident without state 
should have same effect as service by 
publication does not conflict with 
statute permitting service by pub¬ 
lication in condemnation proceedings, 
but provides alternative method of 
service.—Light v. City of Danville, 
190 S.E. 276, 168 Va. 181. 

98. Mich.—Saginaw, T. & H. R. Co. 
V. Bordner, 66- N.W. 62, 108 Mich. 
236. 

20 C.J. p 937 note 8. 

Order of court 

(1) An order of court is not neces¬ 
sary for, personal service of summons 
on defendants out of the state.— 
Board of Education of Union Free 
School Dist. No. 1 of Town of 
Queensbury v. Robinson, 196 N.T.S. 
554, 119 Misc. 496. 

(2) Therefore, the fact that plain¬ 
tiff secures such an order which does 
not provide for service by publica¬ 
tion, in compliance with statute, is 
immaterial, and it may be treated as 
surplusage.—Board of Education of 
Union Free School Dist. No. 1 of 
Town of Queensbury v. Robinson, 
supra. 

99. S.D.—Chicago, M. & St. P. R. Co. 
V. McClelland, 163 N.W. 675, 38 S. 
D. 191. 

1. U.S.—Ex parte U. S., D.C.Ark., 1 
P.R.D. 198. 

20 C.J. p 937 note 13. 

2. Idaho.—^Empire Mill Co. v. Bene¬ 
wah County Eighth Judicial Dist. 
Ct., 149 P. 499, 27 Idaho 383. 

Mich.—^Morgan v. Chicago & North¬ 
eastern R. Co., 36 Mich. 428. 

20 C.J. p 940 note 33. 
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is usually sufficient,3 although it has been held that 
service by mail is invalid unless authorized by stat¬ 
ute.** When service by mail is authorized, it must 
appear that the notice was addressed to the owner’s 
actual residence.® 

d. Time of Service 

Compliance must be had with statutes regulating the 
time for which notice must be given; and, where no time 
is fixed by statute, notice must be given for such a rea- 
sonabie time as wiil allow the owner an opportunity to 
defend his rights. 

The time for which the notice must be given may 
be regulated by the legislature,® and a notice not 
in compliance with the statute is invalid.7 It has 
been held, however, that a notice for a longer time 
than that required by statute is not invalid,® and 
that a failure to give notice for the full statutory 
period will not render the proceedings void on col¬ 
lateral attack.® The court has jurisdiction to grant 
a continuance, although the notice is not served 
the proper number of days before the hearing, 
and in such cases the proceedings are not abated, 
and no new notice is necessary.Where the stat¬ 
ute does not. fix the time,i2 or provides merely for 
^’reasonable” or “seasonable” notice,^® the notice 
must be given for such a reasonai3le time as will 
allow the owner an opportunity to prepare to de¬ 


fend his rights; and what constitutes a reasonable 
time depends on the situation of the parties and 
the particular circumstances of the case.^^ In the 
absence of statute it is not essential that the notice 
should be served before the proceedings are insti- 
tuted,l® but notice of an intended application may 
lawfully be given before the application is made.^® 

§ 246. Return and Proof of Service 

Proof of the service of notice or process must be 
made, either by a return, or by other satisfactory evi¬ 
dence. 

Where a return of the notice or process is re¬ 
quired by statute,!*^ it must be made within the time 
which the statute prescribes,^® and it must show 
that the statutory provisions as to the manner of 
service were complied with but it has been held 
that in the absence of a statute fixing the time of 
return, failure to make return of the writ of ad 
quod damnum within the time prescribed by the 
order awarding the writ will not invalidate the 
proceedings.^® A summons returnable in vacation 
is properly returnable to the court and not to the 
judge.2i 

It is essential to the validity of the proceedings 
that there be satisfactory proof that the notice was 
served.^® Where an officer serves the notice, his 


3 . Conn.—^New Haven Water Co. v. 

Russell, 85 A. 636, 86 Conn. 361. 

20 C.J. P 640 note 34. 

ft. Mo.—Doyle v. Kansas City & S. 

R. Co., 20 S.W. 970, 113 Mo. 280. 

20 C.J. p 940 note 35 [a]. 

5. Mich.—^Morgan v. Chicago & 
Northeastern R. Co., 36 Mich. 
428. 

6 . Iowa.—Taylor v. Emmet County 
Drain. Dist. No. 66, 148 N.W. 1040, 
167 Iowa 42, L.R.A.1916B 1193. 

20 C.J. p 940 note 38. 

Statutory notice held sufficieiit 
D.C.—Mitchell v. Reichelderfer, 67 F. 
2d 416, 61 APP.D.C. 50. 

7. Vt.—Croft V. Bennington, etc., R. 
Co., 23 A. 922, 64 Vt. 1. 

20 C.J. p 940 note 39. 

Notice of presentation of petition 
lield sufficient.—Board of Education 
3 f Union Free School Dist. No. 1 of 
Town of Queensbury v. Robinson, 196 
N.Y.S. 554, 119 Misc. 496. 

J. N.Y.—In re Lexington Ave., 17 
N.Y.S. 870. 

Mo.—Leonard v. Sparks, 22 S.W. 
899, 117 Mo. 103, 38 Am.S.R. 646, 
overruling 63 Mo.App. 585. 

LO. Ill.—Bowman v. Venice & Car- 
ondelet R. Co., 102 Ill. 472. 

l,L Ill.—Bowman v. Venice & Caron- 
delet R. Co., supra. 


12. Conn.—^New Haven Water Co. v. 
Russell. 85 A. 636, 86 Conn. 361. 

20 C.J. p 940 note 44. 

13. Me.—^Belfast Academy v. Sal- 
mond, 11 Me. 109. 

Mass.—Barre Tump. Corp. v. Apple- 
ton, 2 Pick. 430. 

14. Me.—Belfast Academy v. Sal- 
mond, 11 Me. 109. 

20 C.J. p 941 note 46. 

15. Iowa.—^Hoag v. Denton, 20 Iowa 
118. 

Kan.—Chicago, K. W. R. Co. v. 

Abbott, 24 P. 52, 44 Kan. 170. 

20 C.J. p 941 note 47. 

Before service of petition 
Statutes do not require service of 
the notice before service of the peti¬ 
tion, and do not prevent the service 
of both in one paper.—Board of Hud¬ 
son River Regulating Dist. v. Fonda, 
J. & G. R. Co., 217 N.Y.S. 781, 127 
Misc. 866, affirmed 228 N.Y.S. 686, 223 
App.Div 368, modified on other 
grounds 164 N.B. 541, 249 N.Y. 445, 
amendment of remittitur granted 166 
N.E. 324, 250 N.Y. 559. 

16. Md.—Baltimore v. Little Sisters 
of Poor, 56 Md. 400. 

17. Mass,—Beals v. James, 64 N.E. 
245, 173 Mass. 591. 

20 C.J. p 941 note 49. 

Service on agent 

Where notice is served on the 
agent or representative of the owner 
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-a failure of the return to state the 
name of the agent or representative 
is immaterial where no evidence is 
introduced to show that the service 
was not on the proper person.—Beals 

V. James, supra. 

When return is filed with commis¬ 
sioner’s report, it becomes a part 
thereof.—^Williams v. Monroe, 29 S. 

W. 853, 125 Mo. 574. 

IBw Mich.—Owosso v. Richfield, 45 
N.W. 129, 80 Mich. 328—Powers' 
Appeal, 29 Mich. 604 
19. Mo.—^Williams v. Monroe, 28 S. 
W. 853, 126■ Mo. 574—Laney v. 
Garbee, 16 S.W. 831, 105 Mo. 355, 24 
Am.S.R. 391. 

2a Va—Muire v. Falconer, 10 Gratt. 
12, 51 Va 12. 

21. Ill.—St. Louis & C. R. Co. V. 
Postal Tel. Co., 51 N.E. 382, 173 
Ill. 508. 

20 C.J. p 941 note 53 [a]. 

22. Tex.—State v. Davis. Civ.App., 
139 S.W.2d 638, error dismissed, 
judgment correct—^Parks v. City of 
Waco, Civ.App., 274 S.W. 1006. 

Wash.—State v. Superior Court of 
Washington in and for Walla Wal¬ 
la County, 188 P. 646, 110 Wash. 
506. 

20 C.J. p 941 note 54. 

Posting at conspicnons place 

In proceedings to condemn land for 
public highway, affidavit that notice 
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return is the proper proof of such service, it being 
better evidence than the oral testimony of a wit¬ 
ness but if the statute is silent as to the man¬ 
ner of proving service, any satisfactory proof of 
the fact of service is sufficient.24 Thus, it has 
been held prima facie sufficient to show such fact 
by an affidavit,^5 or a mere return of the warrant 
indorsed as “executed”.^® A mere recital in the 
record that due notice has been given has been held 
prima facie sufficient by some courts,27 while other 
courts have held that the facts must be set forth, 
so that an inspection of the record will show wheth¬ 
er the statute has been complied with.28 A recital 
in the record that notice was duly served may be 
overthrown by other portions of the record show¬ 
ing that the recital is not true.29 

§ 247. Defects, Objections, and Waiver 

Failure properly to notify one or more landowners will 
not, according to some authorities, vitiate the proceed¬ 
ings as to those properly served. 

Failure properly to notify one or more landown¬ 


ers will not vitiate the proceedings as to those 
properly served,20 although there is authority to 
the contrary.31 Failure to give notice merely af¬ 
fects the assessment of damages and does not in¬ 
validate the action of the city in making the im- 
provement.22 Where notice is not given, interested 
parties may petition for viewers to assess damages 
and need not open up the proceedings to present 
their claims.®® 

§ 248. -Waiver and Cure of Defects iri 

General 

Objections for want of proper notice may be waived 
by those entitled to make them; and defects in the no¬ 
tice, or In the service thereof, may be cured by amend¬ 
ment. 

Objections for want of proper notice may be 
•waived by those entitled to make them,®^ or by 
their agents ;®5 but infants and persons non compos 
mentis cannot waive notice.®® Such objections are 
waived by delay in raising them,® 7 or by filing a 
claim for damages.®® So, acceptance of the award 


to nonresident owner was posted “at 
a conspicuous place on the lands of’ 
the nonresident owner *‘to be affect¬ 
ed by said road” was sufficient to 
show compliance with statute reguir- 
ingr notice to be posted ”at a con¬ 
spicuous place on the land.”—State 
V. Superior Court of Washington in 
and for Walla* Walla County, 203 P. 
375, 118 Wash. 217. 

23. Ga.—^Mobley v. Breed, 48 Ga. 
44. 

24. Ind.—Carr v. Boone, 9 N.E. 110, 
108 Ind. 241. 

20 C.J. p 941 note 56. 

25. N.J.—Swayze v. New Jersey 
Midland R. Co., 36 N.J.Law 295. 

20 C.J. p 941 note 57. 

26. Ky.—^Harper v. Lexington & 
Ohio H. Co., 2 Dana 227. 

27. Mo.—^Petet v. McClanahan, 249 
S.W. 917, 297 Mo. 677. 

20 C.J. p 941 note 59. 

23. Mich.—Brazee v. Raymond, 26 
N.W. 699, 59 Mich. 548. 

20 C.J. p 942 note 60. 

29. Mo.—Williams v. Monroe, 28 S. 
W. 853, 125 Mo. 574. 

30. Iowa.—Simpson v. Board of 
Sup’rs of Kossuth County, 171 N. 
W. 259, 186 Iowa 1034, error dis¬ 
missed 41 S.Ct. 376, 255 U.S. 579, 
65 L.Ed. 795. 

Mont.—^Housing Authority of City of 
Butte V. BJork, 98 P.2d 324, 109 
]Mont. 552. 

Wash.—State v. Superior Court of 
Whitman County, 212 P. 268, 123 
Wash. 182. 

20 C.J. p 925 note 94 [d], p 942 note 

62 . • 


SnffloiexLoy of notice to taxpayers 

Since statute required payment of 
the compensation to an owner whose 
land is condemned by a village to be 
paid or deposited in court before pos¬ 
session is taken of the land, and 
binds the village to pay the Judgment 
if it elects to take the land regard¬ 
less of whether it collects the as¬ 
sessments for special benefits, the 
owner of the land condemned cannot 
object that the court was without 
jurisdiction because the notice to 
the owners who were assessed for 
special benefits was insufficient— 
Village of Oak Park v. Hulbert, 138 
N.E. 678, 307 Ill. 270. 

31. Mich.—^Brush v. Detroit, 32 
Mich. 43. 

20 C.J. p 926 note 95 [bj, p 942 note 
63. 

32. Me.—Cassidy v. Bangor, 61 Me. 
434. 

33. Pa.—^In re Orthodox St, 32 A. 
444, 169 Pa. 499. 

34. Mass.—^Markiewicus v. Town of 
Methuen, 16 N.E.2d 32, 300 Mass. 
560. 

Va.—^Mayes v. Mann, 180 S.B. 425, 
431, 164 Va. 584, citing Corpus Ju¬ 
ris. 

20 C.J. p 942 note 66. 

Admission of ownership in answer 
was not to be construed as a waiver 
of objections to the uncertainty of 
the description, in the notice, of the 
property to be taken.—Application 
of City of Rochester to Acquire Land 
in Town of Livonia, 190 N.Y.S. 54. 

Motion of defendant to quash re¬ 
port of commission appointed by 
court to view route to be condemned, 
based on the failure of the condem¬ 
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nor to give notice, did not constitute 
a waiver of such failure.—Coleman 

V. Blankenship, 280 S.W. 1101, 213 
Ky. 276. 

Filing of purported answer by 
bank claiming interest in land sought 
to be condemned did not constitute 
a “waiver” of service of notice of 
condemnation proceeding, where, at 
time answer was filed, the condemna¬ 
tion suit, as such, was not pending.— 
State V. Davis, Tex.Civ.App.. 139 S. 

W. 2d 638, error dismissed, judgment 
correct. 

XTecesslty of notice to taxpayers of 
district in which land is to be con¬ 
demned for a public park, is not 
waived by personal notice to the 
owners of such land or by their ap¬ 
pearance in court.—6ity of Los An¬ 
geles V. Glassell, 262 P. 1084, 203 
Cal. 44. 

35. Tex.—^W. T. Waggoner Estate v. 
Townsend, Civ.App., 24 S.W.2d 83 
—^Dees V. Harrison, Civ.App., 95 S. 
W. 1093. 

36. Mo.—^Kansas City, St. J. & C. B. 
R. Co. V. Campbell, Nelson & Co., 
62 Mo. 585. 

20 C.J. p 942 note 68. 

37. N.H.—^Peavey v. Wolfborough, 
37 N.H. 286. 

20 C.J. p 942 note 69. 

3S. U.S.—Great Palls Mfg. Co. v. 
Garland, Md., 8 S.Ct. 631, 124 U.S. 
581, 31 L.Ed. 527. 

20 C.J. p 942 note 70. 

Suit by mortgagee against land- 
owner for amount received by land- 
owner for land taken constituted a 
waiver of statutory condemnation 
notice to encumbrancers.—Palo 
Rogers, 165 A. 803, 116 Conn. 601, 
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waives defects in the service of process but an 
acceptance of the award by a joint owner of the 
land taken will not estop his coowner from ques¬ 
tioning the proceedings for want of notice to him.^O 
By filing exceptions to an award a party waives 
any objection he may have had to proof of service 
of the notice.^^ Affirmative proof of waiver must 
be made by the party relying thereon.'*^ 

Defects in the notice or service thereof may be 
cured by amendment.^S Jt has been held, however, 
that in the absence of express statutory authority 
the notice to a landowner in condemnation proceed¬ 
ings not begun in a court, but before assessors, 
cannot be amended 44 

Defects in the affidavit of service of notice may 
be cured by filing a supplemental affidavit after 
entry of judgment.45 

Ratification of notice given by an unauthorized 
person will not relate back so as to validate the 
notice, to the prejudice of the landowner.4fi 

§ 249. -Effect of Appearance 

A general appearance by a person entitled to notice 
constitutes a waiver of his right to object that he was 
not properly notified. 

A general appearance by a person entitled to 
notice constitutes a waiver of the right to object 


§ 249 

that he was not notified of the proceedings,47 that 
the notice was defective,48 or that it was not served 
in the proper manner.49 The appearance must, 
however, be general, and a waiver does not result 
from a special appearance for the purpose of con¬ 
testing the jurisdiction of the tribunal for want of 
proper notice nor is the objection waived where, 
in case it has been raised, the tribunal before which 
the party appeared would not have had power to 
pass on it.51 The appearance of the landowner as 
a witness under subpoena is not such an appearance 
as will waive the insufficiency of the notice,52 nor 
is notice waived by a casual meeting of the land- 
owner and the commissioners on the former’s land, 
without more.52 Where a statute is void for fail¬ 
ure to provide for notice, the appearance of the 
landowner will not validate the proceedings,54 al¬ 
though there is authority for the proposition that 
an appearance by a landowner is a waiver of his 
right to object to the constitutionality of the stat¬ 
ute under which, the commissioners were appoint- 
ed.55 

Appeal, The taking and prosecuting of an ap¬ 
peal is equivalent to an appearance, and waives the 
defects of want of notice or jurisdiction of the 
person.55 


39. Ga,—Georgia Granite R. Co. v. 
Venable, 58 S.R 864, 129 Ga. 341. 

Mo.—In ro Condemnation of Land, 
etc., in Kansas City, 176 S.W. 529, 
188 Mo.App. 567. 

40. Ohio.—Garvin v. Columbus, 5 
Ohio S. •& C. P. 333, 5 Ohio N.P. 
236. 

41. Ind.—Swinney v. Ft. Wayne, 
Muncie & Cincinnati R. Co., 59 Ind. 
205. 

42. Tex.—Crawford v. Frio County, 
Civ.App., 153 S.W. 388. 

43. Ind.—Midland R. Co. v. Smith, 
25 N.E. 153, 125 Ind. 509. 

20 C.J. p 942 note 75. 

44. ’ Ga.—Nashville, C. & St. L. R. 
Co. V. Western Union Tel. Co., 83 S. 
E. 123, 142 Ga. 525. 

20 C.J. p 943 note 76. 

45. Wash.—Spokane Interurban R. 
Co. V. Connelly, 93 P. 1082, 48 
Wash. 515. 

20 C.J. p 943 note 77 [a]. 

46. Ga.—Bridwell v. Gate City Ter¬ 
minal Co., 56 S.E. 624, 127 Ga. 520, 
10 L.R.A., N.S., 909. 

20 C.J. p 943 note 78 [a]. 

47. Cal.—^Harrington v. Superior 
Court in and for Placer County, 
228 P. 15, 194 Cal. 185. 

Iowa.—Purgason v. Woodbury Coun¬ 
ty, 237 N.W. 214, 212 Iowa 814. 

Ky.—Hughes v. Shehan, 234 S.W- 
285, 192 Ky. 619. 

Wis.—Pennefeather v. City of Ke¬ 


nosha, 247 N.W. 440, 210 Wis. 
695. 

20 C.J. p 943 note 80. 

Appearance before commissioners’ 
court 

Where landowner was not given no¬ 
tice of supposed condemnation pro¬ 
ceedings, subsequent appearance in 
commissioners' court, which, under 
statute has merely supervisory ca¬ 
pacity over award of jury. In com¬ 
pliance with statute requiring such 
presentation as prerequisite to right 
to sue, did not constitute a. waiver 
of notice.—Eastland County v. Eber- 
hart, Tex.Civ.App., 272 S.W. 575. 

General appearance by defendants 
prevents their subsequent disappear¬ 
ance.—State ex rel. State Highway 
Commission v. Brown, 95 S.W.2d 661, 
231 Mo.App. 56. 

48. Ill.—England Pond Drainage 
Dist. V. Hurst, 176 N.E. 733, 344 
Ill. 610. 

Ind.—Reuter v. Milan Water Co., 198 
N.E. 442, 209 Ind. 240—Dyar v. Al¬ 
bright Cemetery Ass'n, 157 N.E. 
545, 199 Ind. 431. 

Iowa.—^Witham v. Union County, 196 
N.W. 605, 198 Iowa 359. 

Jilich.—Doane v, Biggs, 172 N.W. 570, 
206 Mich. 320. 

20 C.J. p 943 note 81. 

Defect in precept 

A requirement that the precept 
shall contain the names of all owners 
will be waived if the parties appear 
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before the jury and make no objec¬ 
tion to the irregularity.—Buel v. 
Dockport, 3 N.T. 197. 

49- Mo.—^Kansas City v, Bbruft, 243 
S.W. 167, 295 Mo. 28. 

20 C.J. p 943 note 82. 

50b Minn.—^Kanne v. Minneapolis & 
St. L. R. Co., 23 N.W. 854, 33 Minn. 
419. 

20 C.J. p 943 note 83. 

Detter written to board of super¬ 
visors, asserting that board had no 
authority in condemnation proceed¬ 
ing, was not voluntary appearance 
by owner not served with notice.— 
Gibson v. Union County, 223 N.W. 
Ill, 208 Iowa 314. 

51. Mass.—In re Hinckley, 15 Pick. 
447. 

SSL D.C.—^Davidson v. Wight, 16 
App.D.C. 371, reversed on other 
grounds 21 S.Ct. 616, 181 U.S. 371, 
45 L.Ed. 900. 

53. Minn.—In re Minneapolis & St. 
L. R. Co., 19 N.W. 975, 32 Minn. 
174. 

54. Or.—^Hood River Lumbering Co. 
V. Wasco County, 57 P. 1017, 35 Or. 
498. 

55. N.T.—Long Island R. Co. v, 
Bennett, 10 Hun 91. 

56. Minn.—Rheiner v. Union Depot, 
Street R. & Transfer Co., 17 N.W. 
623, 31 Minn. 289. 

20 C.J. p 944 note 89. 
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H. PLEADING 


§ 250. In General 

In the absence of governing statutes, resort may be 
had to general principles of pleading; but strict rules 
are not applied. 

Condemnation proceedings are special in char¬ 
acter, as noted supra § 209, and the strict rules of 
pleading do not apply.57 However, the general 
principles of pleading in actions at law may be ap¬ 
propriately resorted to, except in so far as a stat¬ 
ute may otherwise require.® 8 

§ 251. Application, Petition, or Complaint 

A condemnor may proceed by petition under statutory 
permission. 

Under a statute extending the right to proceed 
by petition to all persons and corporations having 
the right of condemnation, a county has a right so 
to proceed, 

« 

§ 252. -Necessity 

When required by statute, an application, petition, or 
complaint is jurisdictional. 

If the statute calls for a petition, complaint, ap¬ 
plication, or written statement, jurisdiction to pro¬ 
ceed further cannot be acquired without it.®^> In 
the absence of statute, no formal petition or com¬ 
plaint need be filed,although the better practice 
is to file one.®2 


§ 253. - Formal Requisites 

There should be a compliance with statutory provi¬ 
sions prescribing the formal requisites of the petition or 
application, especially those dealing with filing, although 
omissions or irregularities in matters of form are not 
necessarily fatal. 

The formal requisites of the application or peti¬ 
tion may be, and usually are, governed by statute, 
and vary in the different jurisdictions. Generally 
the petition or other application is required to be 
in writing,®^ and should be addressed to the tri¬ 
bunal which, by the terms of the statute, is to act 
on it;®4 but informalities in the address will not 
be fatal if the petition is in fact presented to, and 
acted on, by the proper tribunal.®® The petition 
should h6 presented to the court at the time speci¬ 
fied in the notice,®® and under some statutes a copy 
of the petition must be served on the parties inter- 
ested.®7 

Signing. A petition filed by an individual may 
be signed by an agent®® or attorney.®® Where the 
petition is filed by a corporation, it must be signed 
by some person authorized by the corporation to 
do so.7® The omission of the signature from the 
petition is a mere irregularity, and does not render 
the petition or subsequent proceedings void.7l 

Verifying. The petition need not be verified, 72 


57. Ind.—Smith v. Cleveland, C. C. & 
St. L. R. Co., 81 N.E. 501, 170 Ind. 
382. 

20 C.J. p 944 note 92. 

56. Pla.—Robertson v. Brooksville 
^ 1. Ry.. 129 So. 582, 100 Fla. 195. 
In Maxyland, under Acts 1912 c 
117, the proceedings for condem¬ 
nation are proceedings at law, and 
the pleadings therein should come as 
near as may be to the pleadings in 
an action at law.—^Ridgely v. Balti¬ 
more, 87 A. 909, 119 Md. 567. 

59. Ga.—^Hoch V. Candler, 9 S.E,2d 
622, 190 Ga. 390. 

60. HI.—^Road Dist. No. 4 v. Prailey, 
145 N.E. 195, 313 Ill. 568—Town 
of Pleasant Hill v. Stark, 214 Ill. 
App. 169. 

N.Y.—City of Plattsburgh v. Kellogg, 
5 N.Y.S.2d 1015, 254 App.Div. 456. 

—Hall V. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County V. Hall, Com.App.. 
55 S.W.2d 797—Coleman v. Archer 
County, Civ.App., 16 S.W.2d 942— 
Jones V. Mlssouri-Kansas-Texas R. 
Co. of Texas, 'Civ.App., 14 S.W.2d 
357,* affirmed, Missouri-Kansas- 
Texas Ry. Co. -of Texas v. Jones, 
Com.App., 24''S.W.2d 36'6-^ity of 


Dallas V. Crawford, Civ.App., 222 
S.W. 305, dismissed on motion. 

20 C.J. p 94'4 note 94. 

61- Me.—^Howard v. Hutchinson, 10 
Me. 335. 

20 C.J. p 944 note 95. 

62. Ky.—^Portland & G. Turnp. Co. 
V. Bobb, 10 S.W. 794, 88 Ky. 226, 
10 K:y.L. 796. ^ 

20 C.J. p 944 note 96: 

63. Ala.—^Nashville, C. & St. L. R. 
Co. V. Hobbs, 24 So. 933, 120 Ala, 
600. 

20 C.J. p 944 note 99. 

64. Iowa.—State v. Barlow, 16 N.W. 
733, 61 Iowa 572. 

Mass.—^Worcester v. Keith, 5 Al¬ 
len 17. 

Entitling papers 

Proceedings instituted before a 
justice of the supreme court are be¬ 
fore the Justice as a statutory’ tri¬ 
bunal and are not in the supreme 
court, and the papers should be en¬ 
titled accordingly.—Township of Tear 
neck, Bergen County, v. Mercer, 11 
A.2d 103, 124 N.J.Liaw 120, affirming 
6 A.2d 658, 122 NJ.Law 646. 

65. Mass;—Worcester v. Keith, 5 Al¬ 
len 17. 

20 C.J. p 945 note 2. 
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66. Ill,—Chicago, B. & Q. R. Co. v. 
' Chamberlain, 84 Ill. 333. 

67. N.Y.—In re Union El. R. Co., 
21 N.B. 81, 113 N.Y. 275, affirming 
4 N.Y.S. 85. 

In South Carolina, the petition for 
the jury need not be served on the 
opposite party.—Ex parte Bacot, 15 
S.E. 204, 36 S.C. 125, 16 L.R.A. 586. 
ea Pa.—^In re Sharetts* Road, 8 Pa. 
89—^Harvey v. Doyd, 3 Pa. 3 51. 

69. D.C.—^Wlegand v. Siddons, 41 
App.D.C. 130. 

20 C.J. p 945 note, 7. 

70. Ill.—Skinner v. Lake View Ave. 
Co., 67 Ill. 151. 

20 C.J. p 945 note 8. 

71. Md.—Smith v. Goldsboro ugh, 30 
A. 674, 80 Md. 49. 

Signatures of particular officers 
Where the state department of 
highways and public works was a 
party petitioner, it was not necessary 
that the highway commissioner or 
the attorney general sign the peti¬ 
tion.—^Department of Highways and 
Public Works v. Gamble, 73 S.W.2d 
176, 18 Tenn.App. 96. 

72. Neb.—Trester v. Missouri Pac. 
R. Co., 49 N.W. 1110, 33 Neb. 171. 

20 C.J. p 945 note 11. 
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unless the statute requires its verification.73 If it 
does so require, and a corporation is the petitioner, 
only its officers or agents can verify the petitionJ^ 
The petition is properly sworn to before a notary, 
and the mere omission of the month from the jurat 
will not render the verification bad.75 Where the 
petition or application is filed by a corporation, it* 
need not be authenticated by the corporate seal.^® 

Filings A petition must be filed within the time 
prescribed by the statute.77 If no time is pre¬ 
scribed it need not be filed until the return day of 
the notice.78 Although filed in vacation, it may 
be tried in term time,79 but in such a case it must 
be presented to the judge, so that he may note 
thereon the date of presentation.^^ A petition to 
the commissioners is filed when presented to the 
full board, with the request that it be filed, although 
it is not indorsed by the clerk until a subsequent 
time.81 Where the statute requires the petition to 
be filed with the county commissioners, a filing with 
the clerk of the commissioners is insufficient.^^ 
Likewise, a filing of the petition in the office of 
the county clerk does not authorize a presumption 
that the petition was filed with the county judge 
as required by statute but a filing in open court 


has been held sufficient,^^ although the statute pro¬ 
vides for its filing in the office of the clerk of 
court.85 A notice of the filing, signed by an at¬ 
torney, is sufficient.86 

§ 254. -Sufficiency of Allegations in Gen¬ 

eral 

The petition or application must state ail the Juris¬ 
dictional facts and comply with the statute under which 
the proceedings are brought; but, where the statute 
provides what the petition shall contain, nothing more 
need be alleged. 

The sufficiency of a petition in a proceeding to 
condemn private property is to be measured by, 
and decided on, the terms and construction of per¬ 
tinent statutes.®^ The petition or application must 
comply,88 at least substantially,89 with the statute 
under which the proceedings are brought; but the 
same strictness is not required as in a petition or 
complaint nn an ordinary action,^® and mere in- 
formalities®! or carelessness in the use of lan- 
guage92 will not vitiate the pleading. The petition 
or application should‘show under what statute the 
proceeding is brought,23 and should present a case 
within the provisions of the statute.24 It must 


By particular officers 
Where petition for condemnation 
showed on its face that state de¬ 
partment of highways and public 
works was party petitioner, it was 
not necessary that highway commis¬ 
sioner or attorney general make oath 
to petition.—Department of High¬ 
ways and Public Works v. Gamble, 73 
S.W.2d 175, 18 Tenn.App. 96. 

73- Mich.—^Detroit v. Beecher, 42 N. 

W. 986, 76 Mich. 454, 4 L.R.A. 813. 
20 C.J. p 945 note 12. 

74. N.Y.—Matter of Metropolitan 
El. R. Co., 7 N.T.S. 707. 

20 C.J. p 945 note 13. 

75. Ind.—Updegraff v. Palmer, 6 N. 
B. 363, 107 Ind. 181. 

76. N.J,—Coles V. Midland Tele¬ 
phone & Telegraph Co., 51 A. 448, 

67 N.J.Law 490, affirmed 53 A. 1126, 

68 N.J.Law 413—Paterson & Ham¬ 
burgh Turnp. Co. v. Van Orden, 3 
N.J.Law 124, 

77. D.C.—^Macfarland v. Moore, 32 
App.D.C. 213. 

20 C.J. p 945 note 17. 

Actual timely filing is sufficient, 
although not alleged in the petition. 
—City of St. Louis v. Senter Com¬ 
mission Co., 84 S.W.2d*l33, 336 Mo. 
1209. 

78- Wash.—^Kitsap County y. Melk- 
er. 96 P. 695, 50 Wash. 29. 

79. Ill.—Johnson v. Freeport & M. 

R. R. Co., Ill HI. 413. 

80- Colo.—Colorado Midland R. Co. 


V. Ruedi, 29 P. 1034, 2 Colo.App. 
202 . 

81. Mass.—Brockton v. Cross, 138 
Mass. 297. 

82. Mass.—Charles River Branch R. 
Co. V. Norfolk County, 7 Gray 389. 

83. Tex.—State v. Davis, Civ.App., 
139 S.W.2d 638, error dismissed, 
judgment correct. 

84. Ind.—Darrow v. Chicago, L. S. & 
S. B. R. Co., 81 N.E. 1081, 169 Ind. 
99. 

85. Ind.—Darrow v, Chicago, L. S. & 
S. B. R. Co., supra. 

Filing as application or presentation 
to court or judge 

(1) Under a statute providing that 
after ordinahce is passed city shall 
apply to circuit court by petition, it 
is not necessary to apply to the court 
or judge in any other way than the 
way pointed out in the statute, which 
Is by filing the petition in the office 
of the clerk of the circuit court.— 
City of Caruthersville v. Ferguson, 
Mo., 226 S.W. 912. 

(2) Whether foreign corporation’s 
petition to condemn property was 
properly filed is only material in de¬ 
termining whether matter was before 
judge.—Southwestern Gas & Elec¬ 
tric Co. V. Patterson Orchard Co., 20 
S.W.2d 636, 180 Ark. 148. 

86. Pa.—^Harvey v. Lloyd, 3 Pa. 331. 

87. U.S.—Florida East Coast Ry. 
Co. V. Shaw, D.C.Fla., 11 F.2d 653. 
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Mo.—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242. 

88. Ill.—Department of Public 

Works and Buildings v. Lewis, 176 
N.E. 345, 344 Ill. 253. 

20 C.J. p 945 note 27. 

89. Idaho.—^Hollister v. State, 77 P. 
339, 9 Idaho 651. 

20 C.J. p 946 note 28. 

Substautlal compliance is sufficient 
Mo'.—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242. 

20 C.J. p 946 note 28 [b], [c] (1). 

90. Ala.—Leath v. Cobia, 67 So. 972, 
176 Ala. 435. 

20 C.J. p 946 note 29. 

Contrary view has been entertained 
in some cases.—^Union Mfg. Co. v. 
Spies, 196 N.W. 326, 181 Wls. 497— 
20 C.J. p 946 note 29. 

91. N.Y.—^Buffalo & L. R. Co. v. 
New York Cent. & H. R. R. Co., 15 
Hun 365, affirmed 77 N.Y. 557. 

20 C.J. p 946 note 30. 

92. Me.—Raymond v. Cumberland 
County, 63 Me. 112. 

20 C.J. p 946 note 31. 

93. Ill.- 7 -Mound City v. Mason, 104 
N.E. 685, 262 Ill. 392. 

94. Ariz.—^Apache County v. Udall, 
1 P.2d 340, 38 Ariz. 488. ' 

Mich.—City of Big Rapids v. Big 
Rapids Furniture Mfg. Co., 177 N. 
W. 284, 210 Mich. 158. 

Utah.—^Pahvant Mercantile & Invest- 



§ 254 


EMINENT DOMAIN 


29 C.J.S. 


state all the jurisdictional facts,®5 such as the name 
of the corporation or other petitioner,®® the names 
of the owners of the lands to be condemned, see 
infra § 260, and that all preliminary requirements 
have been complied with.®7 While it is proper 
and sufficient to set forth compliance with pre¬ 
liminary requirements in detail,®® it is not neces¬ 
sary to do so,®® nor need the exact language of the 
statute be employed.^ 

Where the statute provides what shall be set out 
in the petition, nothing more need be alleged;® 
and, where additional averments are made, they 
may be regarded as surplusage and as not ren¬ 
dering the petition defective or insufficient.® Non- 


jurisdictional^ or evidentiary® facts, or matters 
which will be presumed® or noticed judicially,^ need 
not be set out; nor need matters of defense be 
negatived.® 

Material matters must be directly alleged and 
not stated by way-of recital.® It is sufficient, how- 
•ever, to make the allegations on information and 
belief.^® A complaint which evinces a purpose to 
assert a right to condemn on stated terms and con¬ 
ditions, instead of unqualifiedly, is bad.^^ 

Under the foregoing rules, particular applica¬ 
tions, petitions, or complaints have been held suf- 
ficient^® or good as against general demurrer,^® 
and others have been held insufficient.^^ 


ment Co. v. Wind, 3 P.2d 257, 78 i 
Utah 381. 

20 C.J. p 946 note 33. 

95. Ill.—^Indiana Harhor Belt H. Co. 

V. Green, 124 N.B. 298, 289 Ill. 
81. 

Mich.—City of Big: Rapids v. Big: 
Rapids Furniture Mfff. Co., 177 N. 

W. 284, 210 Mich. 158. 

Neb.—^Platte Valley Public Power &, 
Irrigation Dist. v. Peltz, 271 N.W. 
787, 132 Neb. 227, followed In Feltz 
V. Platte Valley Public Power & Ir¬ 
rigation Dist., 271 N.W. 790, 132 
Neb. 234. 

N.J.—^Board of Education of Borough 
of Ringwood v. North Jersey Dis¬ 
trict Water Supply Commission, 
132 A, 83, 4 N.J.Misc. 113. 

Or.—^Kerns v. Couch, 12 P.2d 1011, 
141 Or. 147, opinion adhered to 17 
P.2d 323, 141 Or. 147. 

20 C.J. p 946 note 34. 

96. Wash.—^Fulton v. Methow Trad¬ 
ing Co., 88 P. 117, 45 Wash. 136. 

20 O.J. p 947 note 35. 

Petition Is brongplLt by city where 
the title, certificate clause, conclu¬ 
sion, and signature show that it is 
so brought, even though the com¬ 
mencement recites that it is brought 
by the mayor and board of aider- 
men for, and in behalf of, the city.— 
City of Newport v. Newport Water 
Corporation, 189 A. 843, 57 R.I. 269. 

97. Ariz.—^Apache County v. Udall, 
1 P.2d 340, 38 Ariz. 488. 

Mo.—City of St. Louis v. St. Louis- 
San Francisco Ry. Co., 50 S.W.2d 
637, 330 Mo. 499. 

Ohio.—-Youngstown & O. R. Ry. v. 
East Liverpool, 10 Ohio N.P., N.S.. 
157. 

Tex.—^Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County V. Hall, Com.App., 
55 S.W.2d 797. 

Wis.—In re Condemnation of Lands 
for Opening of Street In City of 
Beaver Dam, 237 N.W. 119, 205 Wis. 
299. 

20 C.J. p 947 note 37. 

98. N.J.—Camden Forge Co. v. Cam¬ 


den County Park Commission, 186 
A. 519, 14 N.J.Misc. 626. 

99. Del.—Front & U. St. R. Co.'s 
Petition, 41 A. 200, 17 Del. 370. 

20 C.J. p 947 note 38. 

Contra Hall v. Wilbarger County, 
Tex.Civ.App.. 37 S.W.2d 1041, af¬ 
firmed Wilbarger County v. Hall, 
CoimApp., 55 S.W.2d 797. 

General allegation In language of 
statute is sufficient. 

U.S.—U. S. V. Certain Lands in City 
of Jamestown, D.C.N.T., 34 F.Supp.- 
746. 

N.T.—^In re Airport or Landing Field 
of City of Utica in Town of Marcy, 
234 N.T.S. 668, 134 Mlsc. 60. 

20 C.J. P 947 note 38 [a]. 

1. N.Y.—Orange County v. Ells¬ 
worth, 90 N.T.S. 576, 98 App.Div. 
283, 275. 

20 C.J. p 947 note 39. 

2. Cal.—^People by State Department 
of Public Works v. Marblehead 
Land Co., 255 P. 663, 82 Cal.App. 
289. 

Ind.—Jones v, Indiana Power Co., 135 
N.E. 332, 192 Ind. 67. 

20 C.J. p 947 note 40. 

Where statutory requirements are 
meager as to what shall be contained 
in the petition, and the petition con¬ 
tains allegations conforming to the 
statute, it cannot be said that the 
petition fails to comply with the 
statute.—^In re Board of Sup’rs of 
Rockland County, 196 N.E. 752, 268 
N.T. 84, reversing In re Suffern-Mt. 
Ivy County Highway No. 1448, 277 
N.T.S. 346, 243 App.Div. 560. 

3. Ala.—Stout V. Limestone County, 
100 So. 352, 211 Ala. 227. 

20 C.J: p 947 note 39 [a]. 

4. Or.—State v. Mohler, 237 P. 690, 
115 Or. 562, petition denied 239 
P. 193, 115 Or. 662. 

20 C.J. p 947 note 41. 

6w Or.—Sullivan v. Cline, 54 P. 154, 
33 Or. 260. 

6. Good faith and credit of state 
Or.—State v. Mohler, 237 P. 690, 115 
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Or. 562, petition denied 239 P. 
193, 115 Or. 562. 

7. Ill.—^Depue v. Banschbach, 113 
N.E. 156, 273 Ill. 574—Phillips v. 
Scales Mound, 63 N.E. 180, 195 Ill. 
353. 

& Ind.—Jones v. Indiana Power Co., 
135 N.E. 332, 192 Ind. 67. 

20 C.J. p 948 note 44. 

9. Ind.—^Lake Shore & M. S. R. Co. 
V. Cincinnati, W. ^ M. R. Co., 19 
N.B. 440, 116 Ind. 578. 

10. Ind.—Thayer v. Burger, 100 Ind. 
262. 

N.Y.—Matter of Metropolitan El. R. 
Co., 7 N.T.S. 707. 

11. Ind.—^Louisville & N. R. Co. v. 
Western Union Tel. Co., Ill N.E. 
802, 184 Ind. 531, Ann.Cas.l917C 
628. 

12. U.S.—In re Condemnations for 
Improvement of Rouge River, D. 
C.Mich., 266 F. 105. 

Ill.—Road Dist. No. 4 v. Frailey, 145 
'N.E. 195, 313 Ill. 568. 

La.—Ouachita Parish School Board 
V. Clark, 1 So.2d 54, 197 La. 131— 
Morgan’s Louisiana & T. R. & S. 

S. Co. V. Friedman, 123 So. 369, 11 
La.App. 69. 

N.J.—Taylor-White Extracting Co. 
V. State Highway Commission, 136 

A. 183, 5 N.J.Misc. 255, affirmed 
144 A. 921, 105 N.J.Law 498. 

N.C.—Myers v. Wilmington-Wrights- 
ville Beach Causeway Co., 154 S. 

B. 74, 199 N.C. 169. 

Wash.—State ex rel. Bremerton 
Bridge Co. v. Superior Court for 
Kitsap County, 76 P.2d 990, 194 
VTash. 7. 

20 C.J. p 945 note 27 [b], p 946 note 
29 [b]. 

13. Tex.—Bobbitt v. Gordon, Civ. 
App., 108 S.W.2d 234—Vey v. City 
of Fort Worth, Clv.App., 81 SW. 
2d 228, error dismissed. 

W.Va.—^Brooke Electric Co, v. Beall, 
123 S.E. 687, 96 W.Va. 637. 

14. Mo.—City of St. Louis v. St. 
Louis-San Francisco Ry. Co., 60 
S.W.2d 637, 330 Mo. 499. 

20 C.J. p 945 note 27 [c]. 
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§ 255. -Right and Capacity to Institute 

Proceedings 

The authority of petitioner to exercise the right of 
eminent domain and to institute the proceedings must be 
shown in the petition. 

The petition must show that the petitioner is au¬ 
thorized to exercise the right of eminent domain.^S 
Where the proceedings are instituted by an agent, 
the fact of agency should be alleged.^® However, 
a complaint drawn in accordance with the usual 
practice need not recite the authority of a board 
of park commissioners to act or vote in condemna¬ 
tion proceedings where no statute requires such 
recital and a statute gives the board power to ac¬ 
quire property for the city by condemnation and 
constitutes it the agent of the city to conduct con¬ 
demnation proceedings in behalf of the city and not 
for itself.^7 

If the petitioner is a corporation, it should be so 
alleged.!® A general allegation of incorporation is 
insufficient where the proceedings are authorized 
only when the whole of the corporate stock has 
been subscribed.!® A formal resolution of a peti¬ 
tioner’s board of directors need not be shown.®® 

While it has been held necessary, in a petition 
by a municipal corporation, to allege authorization, 
by ordinance or resolution, of the improvement or 


of the institution of the proceedings,®! it has also 
been held that such allegation is unnecessary where 
the petition refers to the statute under which the 
municipality is proceeding and avers facts bring¬ 
ing it within the statute,®® or where the petitioner 
is the board of chosen freeholders of a county and 
a legal resolution on which the application is based 
was in fact passed.®® In proceedings by a mu¬ 
nicipality the right to condemn is sufficiently shown 
by alleging the adoption of, or attaching to the 
petition, an ordinance authorizing, the improve¬ 
ment.®^ Allegations as to an ordinance ordering a 
special election may be sufficient where they show 
that the ordinance ordered the election to be held 
on the question of acquiring, purchasing, or con¬ 
demning certain property, although the title of the 
ordinance was somewhat differently worded.®^ 

§ 256. -Purpose and Necessity 

. It is generally necessary to allege the purpose to 
which the land will be applied, that this purpose is pub¬ 
lic in character and within the powers of petitioner, and 
that there is a necessity for taking the iand; but stat¬ 
utes prescribing the contents of the petition do not uni¬ 
formly require all of these allegations; and those which 
they omit need not be made. 

The petition should disclose the specific purpose 
to which it is intended to apply the land;®® that 
the purpose for which the land is to be taken and 


15. U.S.—U. S. V. West Virginia 
Power Co., D.CW.Va., 33 F.Supp. 
756. 

Ill.—Department of Public Works 
and Buildings v. Lewis, 176 N.E. 
345. 344 Ill. 253—Indiana Harbor 
Belt R. Co. V. Green, 124 N.E. 298, 
289 Ill. 81. 

Mo.—City of St. Louis v. St. Louis- 
San Francisco Ry. Co., 50 S.W.2d 
637, 330 Mo. 499. 

N.J.—Board of Education of Bor¬ 
ough of Ringwood v. North Jersey 
District Water Supply Commis¬ 
sion. 132 A. 83, 4 N.J.Misc. 113. 

20 C.J. p 948 note 49. 

Allegations held snfflclent 

TJ.S.—Flora Logging Co. v. Boeing, 
D.C.Or., 43 F.2d 145—U. S. v. Six¬ 
ty Acres, More or Less, of Land 
in Williamson County, D.C.IU., 28 
F.Supp. 368. 

Ill.—City of Winchester v. Ring, 144 
N.E. 333, 312 Ill. 544, 36 A.L.R. 
520. 

Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 669, 198 
Ind. 645. 

N.C.—State v. Suncrest Lumber Co., 
147 S.E. 682, 197 N.C. 4. 

Wash.—State ex rel. Mountain De¬ 
velopment Co. V. Superior Court 
for Pierce County, 67 P.2d 861, 190 
Wash. 183. 

W.Va.—State Road Commission of 


West Virginia v. McMurray, 137 
S.E. 530, 103 W.Va. 346. 
le. Cal.—Beveridge v. Lewis, 67 P. 
1040, 70 P. 1083, 137 Cal. 619, 92 
Am.S.R. 188, 59 L.R.A. 581. 

17. ' Conn.—City of Waterbury v. 
Macken, 124 A. 5, 100 Conn. 407, 
error dismissed Macken v. City 'of, 
Waterbury, 47 S.Ct. 244, 273 U.S. 
646, 71 L,Ed. 820. 

18. Ala.—London v. Sample Lumber 
Co., 8 So. 281, 91 Ala. 606. 

20 C.J. p 948 note 52. 

19. Wash.—State v. Puget Sound & 
G. H. R. Co., 103 P. 809, 54 Wash. 
530. 

2a Ill,—Lake Shore & M. S. R. Co. 
V. Baltimore & O. & C. R. Co., 37 
N.E. 91, 149 Ill. 272. 

N.Y.—In re New York Cent. & H. R. 

R. Co., 33 Hun 274. 

20 C.J. p 949 note 54. 

21. N.J.—^Arlington Beach Co. v. 

. Borough of Seaside Heights, 110 

A. 122, 94 N.J.Law 24. 

Wis.—In re Condemnation of Lands 
for Opening of Street in City of 
Beaver Dam, 237 N.W. 119, 206 
Wis. 299. 

22. Ill.—Mound City v. Mason, 104 
N.E. 685, 262 Ill. 392. 

20 C.J. p 948 note 61. 

23. N.J.—Darling v. Board of Chos¬ 
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en Freeholders of Hudson County, 
Sup., 107 A. 854. 

24- Ill.—Depue v, Banschbach, 113 
N.E. 156, 273 Hi. 574—Chicago & 
A. R. Co. v. Pontiac, 48 N.E. 485, 
169 Ill. 155. 

20 C.J. p 948 note 50. 

Iffatters covered by allegation 
An allegation in a petition that 
“there went into force and effect" 
an ordinance, having “been duly en¬ 
acted” by the board of aldermen of 
the city, was sufficient to cover any 
steps, recommendations, or approval 
of any boards necessary to give the 
ordinance effect and enable it to be 
duly enacted, and the court was not 
warranted in dismissing the petition 
for want of jurisdiction on the 
ground that the ordinance, which 
was for the condemnation of land 
for a street, was not recommended 
by the board of estimates.—City of 
St. Louis V. Breuer, Mo., 223 S.W. 
108. 

25 . Ind.—Montgomery Light & Pow¬ 
er Co. V. Town of Linden, 29 N.B. 
2a 209. 

26. U.S.—U. S. V. West Virginia 
Power Co., D.C.W.Va., 33 F.Supp. 
756. 

Ala.—J. Blach & Sons v. Hawkins, 
189 So. 726, 238 Ala. 172. 

Ill.—^Department of Public Works 
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the use to which it is to be devoted are public with¬ 
in the meaning of the constitutional provisions 
that such purpose is within the powers conferred on 
the petitioner ;28 and that it is necessary to take 
the land for an intended purpose.^s in some juris¬ 
dictions the facts showing the necessity for tak¬ 
ing must be set out,3® while in others a mere state¬ 
ment that the taking is necessary,31 or that the 
condemnor has determined that it is necessary,® 3 
is sufficient. 

Other or additional purpose. It is held that the 


sufficiency of a petition alleging a statutory purpose 
is not affected by an allegation of an additional 
purpose which is not expressly enumerated in the 
statute,® 3 especially where the second purpose is 
comprehended within the first and the allegation 
thereof may be treated as surplusage.®^ Also, it is 
held that a petition properly designating a legiti¬ 
mate purpose will not be considered bad because 
of failure to mention another'purpose, such as the 
establishment of a sewer, which, if the proceed¬ 
ing is successful, will be a right incident to the 


and Buildixisrs v. Lewis, 176 N.E. 
345, 344 111. 253. 

RTo.—City of St. Louis v. St. Louis- 
San Francisco Ry. Co., 50 S.W.2d 
637, 330 Mo. 499. 

Tex.—^Jones v. Missouri-Kansas-Tex- 
as R. Co. of Texas, Civ.App., 14 
S.W.2d 357, affirmed Missouri- 
3ECansas-Texas Ry. Co. of Texas 
V. Jones, Com.App., 24 S.W.2d 366. 
20 C.J. p 949 note 57. 

Partlciil» manner in which the 
condemned land is to be used need 
not be stated.—^U. S. v. 72 'Acres of 
Land, More or Less, Situate in City 
of Oakland, Alameda County, B.C. 
Cal., 37 P.Supp. 297. 

Ill.—^East Peoria Sanitary List. v. 
Toledo, P. & W. R. R., 187 N.E. 
512, 353 Ill. 296, 89 A.L.R. 870— 
Suver V. Chicago, S. F. & C. R. 
,Co., 14 N.E. 12, 123 Ill. 293. 

Allegations held soAcient 

Ind.—Jones v. Indiana Power Co., 
135 N.E. 332, 192 Ind. 67. 

N.J.—Camden Forge Co. v. Camden 
County Park Commission, 186 A. 
519, 14 N.J.M1SC. 626. 

Va.—State Highway Com’r v. York- 
town Ice & Storage Corporation, 
147 S.E. 239, 152 Va. 569—School 
Board of City of Harrisonburg v. 
Alexander, 101 S.E. 349, 126 Va. 
407. 

20 C.J. p 949 note 57 [a]. 

27, N.M.—Threlkeld v. Third Judi¬ 
cial Bist. Court in and for Otero 
County. 15 P.2d 671, 36 N.M. 350, 
86 A.L.R. 647. 

20 C.J. p 949 note 58. 

Xt is otherwise under a statute 
prescribing the contents of the ap¬ 
plication and not requiring any al¬ 
legation of this nature.—Joyce v. 
Texas Power & Light Co., Tex.Civ. 
App., 298 S.W. 627. 

AUegatlons held saffloient 
U.S.—In re U. S., D.C.N.T., 28- F. 
Supp. 758. 

N.T.—^In re Airport or Landing Field 
of City of Utica in Town of Marcy, 
234 N.Y.S. 668, 134 Misc. 60. 
'W‘.‘Va.-=-Stafe Road Commission of 
, ,?We^t Virginia v. McMurray, 137 
BSO, 103 -W.Va. 84«—City' of 


Huntington v. Frederick Holding 
Co.. 101 S.E. 461, 85 W.Va. 241. 

20 ‘ C.J. p 949 note 58 [al-[c], [d] 
(1). Ce] (1), (2), [h]. 

28. Ala.—J. Blach & Sons v. Haw¬ 
kins. 189 So. 726, 238 Ala. 172. 

20 C.J. p 950 note 59. 

Allegations held not to show intend¬ 
ed unlawful use 

Ind.—Sisters of- Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659. 198 
Ind. 645. 

Allegations held suAoient 

W.Va.—State v. Horner, 1 S.E. 2d 

486, 121 W.Va. 76. . 

# • 

29. Ill.—^Interstate Water Co. v. 
Adkins, 158 N.E. 685, 327 Ill. 356. 

Ky.—Royal Elkhom Coal Co. v. Elk 
Horn Coal Corporation, 237 S.W. 
1083, 194 Ky. 8. 

Or.—Henrici v. Paulson, 293 P. 424, 
425, 134 Or. 222, citing Corpus 
Juris. 

20 C.J. p 950 note 60. 

It has been h^d otherwise in 
some cases, as where a statute pre¬ 
scribes the contents of the petition 
or. application and does not require 
any allegation as to necessity. 

Ill.—^Village of Broadview v. Dian- 
ish, 167 N.E. 106, 335 Ill. 299, ap¬ 
peal dismissed and certiorari de¬ 
nied Dianish v. Village of Broad¬ 
view, 50 S.Ct. 67, 280 U.S. 618, 74 
L.Ed. 588. 

Md.—^Realty Improvement Co. v. 
Consolidated Gas Electric Light & 
Power Co. of Baltimore, 144’ A. 
710, 156 Md. 681. 

Tex.—^Mclnnls v. Brown County Wa¬ 
ter Improvement Dlst. No. 1, Civ. 
App., 41 S.W.2d 741, error refused, 
followed in Cox v. Brown County 
Water Improvement Dist.. No. 1, 
45 S.W.2d 1118, error dismissed, 
and Mclnnis v. Brown County Wa¬ 
ter Improvement Dist. No., 1, 45 
S.W.2d 1118, error refused—Joyce 
V. Texas Power & Light Co., Civ. 
App., 298 S.W. 627. 

20 C.J. p 950 note 60 [g]-[i], [J] 
(2), [k], [I] (2). 

Allegations held sufficient 
Alaska.—Town of Seward v. Mav- 
gules, 9 Alaska 354. 

Ky.—Howard v. Howard. 84 S.W.2d 
77, 260 Ky. 257. • 
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Tenn.—^Williamson County v. Frank¬ 
lin & Spring Hill Turnpike Co., 
228 S.W. 714, 143 Tenn. 628. 
W.Va.—State Road Commission of 
West Virginia v. McMurray, 137 
S.E. 530, 103 W.Va. 346—West Vir¬ 
ginia & Maryland Power Co. v. 
Racoon Valley Coal Co., 117 S.E. 
891, 93 W.Va. 505—City of Hunt¬ 
ington V. Frederick Holding Co., 
101 S.E. 461, 85 W.Va. 241. 

20 C.J. p 950 note 60 [e]. 

39. Ind.—^Kinney v. Citizens* Water 
& Light Co., 90 N.B. 129, 173 Ind. 
252, 26 L.R.A.,N.S.. 195. 

Or.—^Northwestern Electric Co. v. 
Zimmerman, 135 P. 330, 67 Or. 150, 
Ann.Cas.l915C 927. 

20 C.J. p 951 note 61. 

Facts held sufficiently stated 

U. S.—^U. S. V. Certain Lands in City 
of Jamestown, D.C.NvY., 34 F. 
Supp. 746. 

31. N.D.—^Northern Pac. R. Co. v. 
Boynton, 115 N.W. 679, 17 N.D. 
203. 

20 C.J. p 961 note 62. 

32. Conn.—Bridgeport Hydraulic 
Co. V. Rempsen, 200 A. 348, 124 
Conn. 437. 

N.J.—^Bogert v. Hackensack Water 
Co., 127 A. 261, 3 N.J.Misc. 107, 
affirmed 129 A. 138, 101 N.J.Law 
618. 

33. Cal.—^Deseret Water, Oil & Ir¬ 
rigation Co. V. State, 138 P. 981, 
167 Cal. 147. 

Federal and local use 
A petition by Denver to condemn 
lands for donation to United States 
as site for air corps technical school 
and bombing field was not demur¬ 
rable on ground that project was 
for exclusive federal use, where 
petition alleged that bonds voted 
by the people were to provide a fund 
to be used for purchasing sites for 
the school in codperation with the 
federal government, and that estab¬ 
lishment of the school and bombing 
field would be of local use and ben¬ 
efit to Denver and its people.—^Fishel 

V. Ci\y and County of Denver, 108 P. 
2d 236, 106 Colo. 576. 

34. Ill.—Decatur Park Dist. v. Beck¬ 
er, 14 N.E.2d 490, 368 Ill. 442. 
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condemnation awarded,36 or because the property 
is in reality sought to be acquired for a purpose 
not alleged.36 However, there is some authority 
for the propositions that a pertinent statute should 
be construed to require the petition to specify all 
uses to which the land will be put, so that the court 
may determine whether they are proper public 
uses, -37 a petition will not be upheld where it is 
obvious from the act, orders, and reports author¬ 
izing the construction of a project that the project 
is to be constructed, and the land is to be used, for 
a purpose not ‘alleged, as well as for the purposes 
alleged ;33 and that,.where the purposes stated in 
the petition are in part public and in part private, 
the right to proceed must be denied.33 

§ 257. -Intention to Complete and Oper¬ 

ate Improvement 

The necessity of alleging that the petitioner intends 
in good faith to complete the improvement for which the 
land is taken and to operate it, when completed, depends 
on applicable statutory requirements or the absence 
thereof. 

Under some statutes the petition must allege 
that the petitioner intends in good faith to complete 
the improvement for which the land is taken,^® 
while under others this is,not required.^! So, also. 


§ 258 

an allegation of the petitioner’s intention to op¬ 
erate the improvement when completed is sometimes 
required .“but this averment is not necessary 
where the improvement has already been construct¬ 
ed and used on the land sought to be condemned.^^ 

§ 258. -Inability to Agree with Owner 

Under many, although not all, statutes pertaining 
to condemnation proceedings, it is necessary to allege 
the inability of the parties to agree as to the purchase 
price of the land; and under a few statutes it is neces¬ 
sary to allege the reasons for such inability. 

While it is otherwise under some statutes,^* or 
where the landowner voluntarily appears and con¬ 
sents to the proceedings,under most statutes au¬ 
thorizing condemnation proceedings, including those 
which make an ineffectual attempt to agree with the 
owner as to the price of the land a jurisdictional 
fact, as well as those which expressly require an 
allegation of inability to agree, the petition must 
allege the inability of the parties to agree,43 or a 
reason must be given for not making the attempt,47 
as that the owner is legally incapable of contract- 
ing,48 or is absent,49 or unknown.®^ A general al¬ 
legation in the' language of the statute is a suffi¬ 
cient averment of disagreement to put the adverse 
party to his defense on the merits but the stat- 


35. Mich.—In re Cltyo f Detroit, 198 
N.W. 839, 227 Mich. 132. 

36. Mich.—In re City of Detroit, 
supra. 

37. U.S.—U. S. V. West Virginia 
Power Co., D.C.W.Va., 33 F.Supp. 
756. 

38. U.S.—U. S. V. West Virginia 
Power Co., supra. 

39. Minn.—Minnesota Canal & Pow¬ 
er Co. V. Koochiching Co., 107 N. 
W. 405, 97 Minn. 429, 5 L.R.A.,N, 
S., 638, 7 Ann.Cas. 1182. 

40. Mich.—Marquette & S. E. R. Co. 
V. Longyear, 94 N.W. 670, 133 
Mich. 94. 

20 C.J. p 951 note 63. 

41. Ind.—^Willan v. Hensley School 
Tp., 93 N.B. 657, 175 Ind. 486. 

20 C.J. p 951 note 64. 

42. Mont.—Helena v. Rogan, 68 P. 
798, 26 Mont. 452, 69 P. 709, 27 
Mont. 135. 

N.Y.—Rochester B. Co, v. Robinson, 
30 N.E. 1008, 133 N.Y. 242. 

43. Wis.—Chicago. M. & St. P. R. 
Co. V. Richardson, 56 N.W. 741, 86 
Wis. 154. 

44. XJ.S.—U. S. V. Gideon-Anderson 
Co., D.C.MO., 16 F.Supp. 627. 

Ga.—Hoch V. Candler, 9 S.B.2d 622, 
190 Oa. 390. 

Ill,—Road Dist. No. 4 v. Frailey, 145 
N.E. 195, 313 Ill. 568. 

N.Y.—In re Gillespie, 8 N.B.2d 618, 
272 N.Y. 18, reversing 288 N.Y.S. 


49, 247 App.Div. 228, amendment 
of remittitur denied 4 N.E.2d 262. 
272 N.Y. 502. 

Ohio.—City of Dayton v. Vance, 26 
Ohio N.P., N.S., 161. 

W.Va.—^West Virginia & Maryland 
Power Co. v. Racoon Valley Coal 
Co., 117 S.B. 891, 93 W.Va. 605. 

20 C.J. p 953 notes 75, 76. 

45. Wis.—^Pennefeather v. City of 
Kenosha, 247 N.W. 440, 210 Wis. 
696. 

46, Ky.—^Royal Elkhorn Coal Co. v. 
Elk Horn Coal Corporation, 237 S. 
W. 1083, 194 Ky. 8. 

Mo.—State ex rel. State Highway 
Commission v. Williams, App., 69 
S.W,2d 970. 

Mont.—State v. Whitcomb, 22 P,2d 
823, 94 Mont. 415. 

N.Y.—City of Long Beach v. Long 
Beach Water Co., 205 N.Y.S. 420, 
209 App.Div. 902—^In re City of 
Syracuse, 243 N.Y.S. 160, 137 Mlsc. 
632, reversed on other grounds 245 
N.Y.S. 25. 230 App.Div. 622. 

Tex.—^Malone v. City of Madison- 
ville, Civ.App., 24 S.W.2d 483— 
Watt V. Studer, Civ.App., 22 S.W.2d 
709—Ryan v. State, Civ.App., 21 S. 
W.2d 597—City of Dallas v. Craw¬ 
ford, Civ.App., 222 S.W. 305, dis¬ 
missed on motion. 

Wash.—State v, Superior Court for 
Kitsap County,. 76 P.2d 990, 996, 
194 Wash. 7, quoting Qorpas Jo- 
xis. 

20 C.J. p 961 note 67. 
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Bona flde endeavor to acquire land 

by purchase must be alleged.—In re 

Rogers, 220 N.W. 808, 243 Mich. 

617. 

47. Pa.—Ex parte XJ. S., 24 Pittsb. 
Leg.J. 105. 

Tex.—City of Dallas v. Crawford, 
Civ.App., 222 S.W. 305, dismissed 
on motion. 

Wash.—State v. Superior Court for 
Kitsap County, 76 P.2d 990, 996, 
194 Wash. 7, quoting Corpus Ju¬ 
ris. 

48. Md.—Marchant v. City of Bal¬ 
timore, 126 A. 884, 146 Md. 613. 

Tex.—City of Dallas v. Crawford, 
Civ.App., 222 S.W. 306, dismissed 
on motion. 

Wash.—State v. Superior Court for 
Kitsap County, 76 P.2d 990, 996, 
194 Wash. 7, quoting Corpus Ju¬ 
ris. 

20 C.J. p 952 note 69. 

48. Wash.—State v. Superior Court 
for Kitsap County, supra. 

20 C.J. p 952 note 69^. 

50. Ill.—Lieberman v. Chicago & 
S. S. R. T. R. Co., 30 N.E. 644, 141 
HI. 140. 

Wash.—State v. Superior Court for 
Kitsap County, 76 P.2d 990, 096, 
194 Wash. 7, quoting Corpus Ju¬ 
ris. 

51. Ala.—Columbus Waterworks 
Co. V. Long, 25 So. 702, 121 Ala. 
245. 

20 C.J. p 952 note jr2. 
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utory language need not be followed, any allega¬ 
tion showing affirmatively an inability to agree 
will suffice.52 Where inability to agree is suffi¬ 
ciently alleged, it is not necessary to make a fur¬ 
ther allegation of the reason or reasons for the 
inabinty,®^ unless such an allegation is required by 
the statute in question.54 

Want of consent to the taking need not be al¬ 
leged.®® 

§ 259. - Description of Property, and Lo¬ 

cation and Nature of Improvement 

a. In general • 

b. Estate or interest 


c. Location, route, and nature of im¬ 

provement 

d. Aider by reference 
a. In General 

The land sought to be taken must be described In the 
petition with such accuracy, and certainty as will enable 
it to be Identified; and where separate parcels, belonging 
to different owners, are included in the same petition, 
they must be separately described. 

The petition in condemnation proceedings must 
describe the property sought to be taken, defining 
the location and quantity required with such cer¬ 
tainty that it may be identified, and the extent of 
the petitioner’s claim made known to the owner,5® 


52. Idaho.—State ex rel. McKelvey 
V. Styner, 72 P.2d 699, 58 Idaho 
233. 

Tex.—^Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 A.Ii.R. 1608—jQyce v. 

Dallas County, Civ.App., 141 S.W. 
2d 745—Cook v. Ochiltree County, 
Civ.App., 64. S.W.2d 1018—Texas 
& N. O. R. Co. V. City of Beau¬ 
mont, Civ.App., 285 S.W. 944. 

20 C.J. p 952 note 74. 

Where some parts of statute are 
inapplicable, it is sufficient to make 
an allegation complying with the 
applicable part.—Connecticut Light 
& Power Co. v. Town of Southbury, 
111 A. 360, 95 Conn. 88. 

53. tJ.S.—IT. S. V. Certain Lands in 
City of Jamestown, D.C.N.Y., 34 
P.Supp. 746. 

54. N.T.—City of Long Beach v. 
Long Beach Water Co., 205 N.T.S, 
420, 209 App.Div. 902. 

20 C.J. p 952 note 71.- 

55. W.Va.—^West Virginia & Mary¬ 
land Power Co. v. Racoon Valley 
Coal Co., 117 S.B. 891, 93 W.Vo. 
505. 

20 C.J. p 953 note 77. 

56. Ill.— Road Dist No. 4 v. Frailey, 
145 N.E. 195, 313 Ill. 568. 

Neb.—^Platte Valley Public Power & 
Irrigation Dist. v. Feltz, 271 N.W. 
787, 132 Neb. 227, followed in 
Feltz V. Platte Valley Public Pow¬ 
er & Irrigation Dist., 271 N.W. 
790, 132 Neb. 234. 

N.T,—City of Plattsburgh v. Kel¬ 
logg, 5 N.Y.S.2d 1015, 254 App.Div. 
455. 

Or.—Stafford v. Multnomah County 
Drainage Dist. No. 1, 204 P. 158, 
103 Or. 197. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11, 274 Pa. 251. 

Tenn.—Hydro Electric Corporation 
V. Shanks, 299 S.W. 809, 166 Tenn. 
91. 

Tex.—^Hall v. Wilbarger County, Civ. 
App., 37 S.W.2d 1041, affirmed Wil¬ 
barger County 'V. Hall, Com.App., 


55 S.W.2d 797—City of Dallas v. 
Crawford, Civ.App., 222 S.W. 306, 
dismissed on motion. 

Utah.—Town of Perry v. Thomas, 
22 P.2d 343, 346, 82 Utah 159, 
citing Corpus Juris. 

20 C.J. p 903 note 86, p 953 note 79. 

Compliance with statutory regulre- 
meuts as to description of lands is 
necessary and sufficient. 

Ill.—Central Illinois Public Service 
Co. V. Vollentine, 149 N.E. 580, 
319 Ill. 66. 

N.M.—City of Santa P4 v. Lamy, 286 
P. 422, 34 N.M. 583. 

N.C.—City of Gastonia v. Glenn, 11 
S.B.2d 469, 218 N.C. 510. 

Tex.—^Texas Electric Service Co. v. 
Perkins, Com.App., 23 S.W.2d 320, 
affirming on another ground, Civ. 
App., 11 S.W.2d 543, and followed 
in Texas Electric Service Co. v. 
Bradford, 26 S.W.2d 339. 

20 C.J p 953 note 79 [n]. 

Seasonable certainty is requisite 
and sufficient. 

N.Y.—Onondaga Water Service Cor¬ 
poration V. Crown Mills, 230 N.T. 
S. 691, 132 Misc. 848. 

Wash.—State v. Superior Court qf 
Skagit County, 209 P. 17, 121 
Wash. 181. 

20 C.J. p 953 note 79 [hj. 

Water or water rights 

(1) While it is more difficult to 
describe water definitely than it is 
to describe a parcel of land with 
precision and by metes and bounds, 
the requirement as to description 
applies to every form of property 
to be taken. Water cannot be meas¬ 
ured by the acre or the foot, but, if 
it is running water, it can be meas¬ 
ured by quantity. If the entire wa¬ 
ter in a lake or stream Is to' he ap¬ 
propriated, a statement to that effect 
is a specific description; but, if less 
is to be appropriated, the specific 
description may. and should be by 
quantity, that is, so many cubic feet 
or so many gallons in a given time. 
It being difficult to imagine how it 
can be designated with, greater pre- 
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cislon.—Onondaga Water Service 
Corporation v. Crown Mills, 230 N.Y. 
S. 691, 132 Misc. 848. 

(2) Riparian rights may be suf¬ 
ficiently indicated without a descrip¬ 
tion of the underwater acreage over 
which such rights can be exercised. 
—Merchant v. City of Baltimore, 126 
A. 884. 146 Md. 513. 

(3) Descriptions of water or wa¬ 
ter rights held sufficient.—Otter Tall 
Power Co. v. Brastad, 151 N.W. 198, 
128 Minn. 415—20 C.J. p 963 note 79 
[w] (2), (5), [aa] (1). 

(4) Descriptions held insufficient. 
—^Allso Water Co. v. Baker, 30 P. 
537, 96 Cal. 268—20 C.J. p 953 note 
79 [w] (4), (6). 

Desoriptlons held safflcient 
Ill.—Department of Public Works 
and Buildings v. Watson, 172 N.E. 
718, 340 Ill. 342. 

Mo.—State ex rel. State Highway 
Commission v. Moore, 18 S.W. 2d 
892, 322 Mo. 329—^Mississippi Coun¬ 
ty V. Byrd, 4 S.W.2d 810, 319 Mo. 
697—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415—^Komposh v. 
Powers, 244 P. 298, 75 Mont 493, 
affirmed Powers v. Komposh, 48 S. 
Ct 156, 275 U.S. 504, 72 L.Ed. 
396. 

N.J.—Northern R. Co. of New Jer¬ 
sey V. Demarest, 108 A. .376, 94 
N.J.Law 68. 

Tex.—Roberts v. Robertson County, 
Civ.App., 48 S.W.2d 737, error re¬ 
fused—City of Navasota v. Gudg- 
er, Civ.App., 290 S.W. 900. 

20 C.J. p 963 note 79 [a] (2), (3), 
Cs] (1). 

Sltoation in slum area 
Failure to allege that the property 
sought to be condemned is situated 
in a slum area is not fatal where 
it is not necessary that the prop¬ 
erty be so situated.—Housing Au¬ 
thority of City of Dallas v. Higgin¬ 
botham, Tex., 143 S.W.2d 79, 130 A.L. 
Rt 1053, answers to certified ques- 
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and a failure of the petition, complaint, or applica¬ 
tion thus to describe the property,57 or any uncer¬ 
tainty in this respect;®* will vitiate the proceeding's, 
unless an amendment of the description is allowed, 
see infra § 265. By some authorities it is held nec¬ 
essary and sufficient to describe the land with as 
much certainty as would be necessary in a convey¬ 
ance,®®- that is, sufficiently to enable a surveyor, or 
other person skilled in locating land,®® or any per¬ 
son familiar with the locality,®^ to locate the prop¬ 
erty readily. Where the statute requires only a 
“general description,”®® or where the particular 
location is to be determined, not by the petitioner, 
but by the court, or by commissioners appointed by 
the court,®® only a general description need be 
given. Ordinarily a general description of land to 
be flowed satisfies the statute.®^ 

Value of land. It is held that the value of the 
land to be taken need not be set forth;®® but there 
is authority to the contrary.®® 

Accurflcy in the description of the property to be 
acquired is essential.®7 According to some aiithori- 
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ties, extreme accuracy is required;®* but other 
authorities employ the test of substantial accura¬ 
cy®® and hold that a slight misdescription, result¬ 
ing from mistake or inadvertence, is not fatal where 
there is otherwise sufficient certainty to enable the 
property to be properly identified and located.7® 

Several tracts or parcels. The petition must 
describe each parcel of land to be appropriated and 
only that described can be taken.7i Unless a per¬ 
tinent statute is construed to provide otherwise,7® 
separate tracts of land, owned by different persons, 
may be described in the same petition ;73 but they 
must be separately and distinctly described.74 On 
the other hand, no land need be described except 
such as the petitioner proposes to appropriate.7® 
Compensation may not be permitted for the taking 
of property other than that described in the peti¬ 
tion ;7® but a railroad condemning a right of way 
through an entire tract or contiguous lots cannot 
limit the amount of damages by describing in its 
petition only a part of the tract or one of the lots, 
the landowner being entitled to damages for injury 


tions conformed to, Civ.App., 143 S. 
W.2d 05. 

Pleadinirs constmed 

(1) A complaint was construed, in 
view of descriptions therein of prop¬ 
erty, not to show an intention to 
condemn a public utility.—Montgom¬ 
ery Light & Power Co. v. Town of 
Linden, Ind., 29 N.E.2d 209. 

(2) A description of land as ''upon 
the beach front,'* shows that the 
land is between ordinary high and 
low-water mark.—Johnson v. Ocean 
City, 64 A. 987, 74 N.J.Law 187. 

B7. Mo.—City of St. Louis v. Water¬ 
man, 209 S.W. 905, 277 Mo. 221— 
Sassman v. State Highway Com¬ 
mission, App., 45 S.W.2d 1093. 

NT.Y.—City of Plattsburgh v. Kellogg, 
5 N.Y.S.2d 1016, 254 App.Div. 1455. 

5a N.Y.—City of Plattsburgh v. 

Kellogg, supra. 

20 C.J. p 955 note 81. 

59. Tex.—Roberts v. Robertson 
County. Civ.App., 48 S.W.2d 737, 
error refused. 

20 C.J. p 956 note 83. 

BO. Ill.—City of Winchester v. Ring, 
144 N.E. 333, 312 111. 544. 36 A.L. 
R. 520. 

Tex.—Roberts v. Robertson County, 
Civ.App., 48 S.W.2d 737, error re¬ 
fused—Parrish v. Wichita Falls, 

R. & Ft. W. Ry. Co., Civ.App., 224 

S. W. 205. 

20 C.J. p 956 note 84. 

Bl. Ill.—City of Winchester v. Ring, 
144 N.E. 333, 312 Ill. 644, 36 A.L.R. 
520. 

tT-Y.—City of Plattsburgh v. Kellogg, 
5 N.Y.S.2d 1015, 254 App.Div. 455. 


G2. Ind.—Corey v. Swagger, 74 Ind. 

211 . 

20 C.J. p 956 note 85. 
ea Me.—Sumner v. Oxford County, 
37 Me. 112. 

20 C.J. p 956 note 86. 

64. Ala.—Folmar v. Folmax, 71 Ala. 
136. 

20 C.J. p 956 note 87. 

65. Cal.—California Southern R. Co. 
V. Southern Pac. R. Co., 7 P. 123, 
67 Cal. 59. 

20 C.J. p 956 note 94. 

ea Colo.—Colorado Cent. R. Co. v. 

Allen, 22 P. 605, 13 Colo. 229. 

Ill.—Illinois Power & Light Corpora¬ 
tion V. Peterson’ 153 N.E. 577, 322 
Ill. 342, 49 A.L.R. 692. 

67. N.Y.—Onondaga* Water Service 
Corporation v. Crown Mills, 230 N. 
Y.S. 691, 132 Misc. 848. 

68. N.Y.—City of Plattsburgh v. 
Kellogg, 5 N.Y.S.2d 1015, 254 App. 
Div. 456—Metropolitan El. R. Co. 
V. Dominick, 8 N.Y.S. 151, 55 Hun 
198. 

6a Neb.—In re Blue River Power 
Co., 199 N.W. 788, 112 Neb. 500. 

7a Ind.—Illyes v. White River Light 
& Power Co., 93 N.E. 670, 175 Ind. 
118. 

Ky.—Means & Russell Iron Co. v. 
Inland Gas Corporation, 56 S.W.2d 
337, 246 Ky. 707. 

Tex.—Roberts v. Robertson County, 
Civ.App., 48 S.W.2d 737. 

Inclusioa. of donated land 
That description of land con¬ 
demned mistakenly included land 
which owner had allegedly donated to 
railroad did not require railroad to 

1229 


pay for donated land.—^Appeal of 
Bonar Land Co., 164 A. 518, 309 Pa. 
434. 

71. Ill.—Helm v. Grayville, 79 N. 
E. 689, 224 111. 274. 

20 C.J. p 956 note 88. 

XTecesBlty of slng'le proceeding* 

Under some statutes, single pro¬ 
ceeding must cover all lands sought 
to be condemned.—City of Allegan v. 
Iosco Land Co., 236 N.W. 863, 254 
Mich. 560. 

72. U.S.—U. S. V. 8,557.16 Acres of 
Land in Pendleton County, D.C.W. 
Va., 11 F.Supp. 311. 

73. Minn.—State, by Ervin, v. May, 
285 N.W. 834, 204 Minn. 564. 

20 C.J. p 953 note 79 [k]. 

74. Mich.—Chicago & M. L. S. R. 
Co. V. Sanford, 23 Mich. 418. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah 159. 

75. Mo.—State ex rel. Siegel v. 
Grimm, 284 S.W. 490, 314 Mo. 242. 

20 C.J. p 956 note 89. 

Land which will only he injurious¬ 
ly affected need not be described. 
Cal.—People v. Broome, 7 P.2d 757, 
120 Cal.App. 267. 

Conn.—Connecticut Light & Power 
Co. v. McCarthy, 111 A. 365, 95 
Conn. 377. 

Mo.—Bryant v. Kansas City, 232 S.W. 

1080, 209 Mo.App. 210. 

20 C.J. p 956 note 89 [b]. 

76. N.Y.—Town of Nichols v. Park, 
204 N.Y.S. 584, 209 App.Div. 319, 
appeal dismissed 150 N.E. 533, 241 
N.Y. 511, affirmed 160 N.E. 666, 
241 N.Y. 684. 
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to the property as a wholeJ^ Furthermore, peti¬ 
tioner cannot, by a voluntary and unnecessary de¬ 
scription in the petition of land not to be con¬ 
demned, restrict the right of the owner to damages 
for injuries to his other land.78 One whose land is 
properly described cannot object that the land of 
other defendants is insufficiently described.'^^ 

b. Estate or Interest 

The statutes and decisions vary somewhat as to the 
necessity and sufficiency of a statement or description of 
the easement or other interest or estate sought to be ac¬ 
quired. 

In the absence of statutory requirement, the in¬ 
terest which the petitioner seeks to acquire, wheth¬ 
er an easement or a fee, need not be stated but 
it is otherwise where there is a charter or statutory 
requirement that the petition set forth the estate or 
interest which the petitioner seeks to appropriate 
or damage.*^ 

It has been both affirmed^^ and denied^8 that 
where petitioner is authorized to condemn an ease¬ 
ment only, the instrument or petition is bad if it 
seeks to appropriate a fee. At any rate, the word¬ 
ing and construction of a particular complaint or, 
application with reference to the rights sought to 
be appropriated may be such that it is not open to 
objection on this ground.^^ 

Where, under a statute providing that either the 
fee or any lesser interest may be acquired, an in¬ 


terest less than the fee is sought to be acquired, that 
interest must be described with such exactness and 
certainty that the jury may assess the compensa¬ 
tion intelligently and the owner may know definite¬ 
ly the extent of the interest in the property which 
is not taken.^® A description of a right or ease¬ 
ment sought to be condemned is not void for in¬ 
definiteness where the manner of occupancy and 
the size and location of poles, pipes, etc., are shown 
with reasonable certainty, and, in the nature of 
things and because of exigencies which may arise, 
it is impracticable, if not impossible, to give a more 
definite description.^® More particularity of de¬ 
scription may be necessary where a right in or over 
the premises of an individual is sought®^ than 
where it is sought to acquire a right in or over a 
street, railroad right of way, or other property al¬ 
ready subject to an easement or right of way, it 
not being necessary, in the latter case, to locate 
each pole of a condemning telephone or telegraph 
company by individual description.®® A descrip¬ 
tion of a public utility easement which would be 
definite enough where a municipality is the grantor 
is sufficiently definite where the municipality is 
the grantee by condemnation.®® 

It has been held that, in defining the right to re¬ 
move trees outside a right of way which endanger 
works on the right of way, it is sufficient to fol¬ 
low the language of the statute, without identify¬ 
ing each tree proposed to be cut, or stating the 


77. Iowa.—Cummins v. Des Moines 
& St. L. R. Co., 19 N.W. 268, 63 
Iowa 397. 

20 CJ. p 956, note 90. 

78. Tex.—Texas Midland R. Co. v. 
Burt, Civ.App„ 243 S.W. 669. 

79. Ala.—^New Orleans, M. & T. R. 
Co. V. Southern & Atlantic Tel. Co., 
53 Ala. 211. 

Mich.—Pontiac v. Lull, 69 N.W. 1110, 
111 Mich. 509. 

sa U.S.—Pacific Live Stock Co. v. 
Warm Springs irr. Dist., C.C.A. 
Or., 270 P. 555. 

Wash.—State v. Superior Court for 
Chelan County, 284 P. 788, 155 
Wash. 370. 

20 C.J. p 966 note 91. 

81. **Every estate or interest” in 
the property is a sufficient descrip¬ 
tion.—State ex rel. Siegel v. Grimm, 
284 S.W. 490, 314 Mo. 242. 

82. Ind.—Great Western Natural 
Gas & Oil Co. V. Hawkins, 66 N.E. 
765, 30 Ind.App. 557. 

83. N.T.—New Union Tel. Co. v. 
Marsh, 89 N.T.S. 79, 96 App.Div. 
122 . 

84w Ii^d.—Jones v. Indiana Power 
, Cp.,.435 N,?S. 332, 192 Ind. 67. 

Miss.—^Alabama & V. Ry. Co. v. 


Jackson & E. Ry. Co.. 101, So. 553, 
136 Miss. 726, reversed on other 
grounds 46 S.Ct. 535, 271 U.S. 244, 
70 L.Ed. 928. 

85b Ohio.—^Pontiac Improvement Co. 
V. Board of ComTs of Cleveland 
Metropolitan Park Dist., 135 N.B. 
635. 104 Ohio St. 447, 23 A.L.R. 
866 . 

86. Miss.—City * of Greenwood v. 

Gwin, 121 So. 160, 153 Miss. 517. 
W.Va,—^West Virginia & Maryland 
Power Co. v. Racoon Valley Coal 
Co., 117 S.E. 891, 93 W.Va. 505. 
TTniLecessary allegations 
Plaintiff need not allege period of 
time during which the right of way 
will be required, nor the exact man¬ 
ner of using right-of-way, nor exact 
place of ingress and egress.—^Louisi¬ 
ana Electric Co. v. Mouton, 5 La. 
App. 628. 

Ziegalizatioii of existing use 

The right sought to be acquired is 
stated with sufficient precision and 
clarity where the description Is well 
understood in view of the fact that 
the user sought to be legalized has in 
fact existed and continued for sever¬ 
al years.—In re Gillespie, 3 N.E.2d 
618, 272 N.Y. 18, reversing 288 N.T. 
S. 49, 247 App.Div. 228, amendment 
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of remittitur denied 4 N.B.2d 252, 
272 N.T. 502. 

The flowing capacity of a daan 
which the petitioner proposes to 
erect may be a sufficient measure and 
description of the right sought to 
be taken.—Hovey v. Perkins, 3 A. 923, 
63 N.H. 516. 

Petition constmed to limit egress 
and Ingress to ends of eight-foot 
right of way.—Texas-Empire Pipe 
Line Co. v. Stewart, 55 S.W.2d 283, 
331 Mo. 525, reversing, App., 35 S. 
W.2d 627. 

87. N.J.—Winter v. New Tork & 
N. J. Telephone Co., 16 A. 188, 51 
N.J.Law 83—New York & N. J. 
Tel. Co. V. Broome, 14 A. 122, 50 
N.J.Law 432, affirming 9 A. 754, 49 
N.J.Law 624—Trenton & N. B. 
Turnpike Co. v. American & Euro¬ 
pean Commercial News Co., 43 N. 
J.Law 381. 

20 C.J. p 953 note 79 [v] (5)-(7). 

8®- Ill.—Western Union Tel. Co. v. 
Louisville & N. R. Co., 110 N.E. 
583, 270 Ill. 399. 

20 C.J. p 953 note 79 [p], [t], [u], 
Cv] <r)-(4), (8). 

89. Miss.—City of Greenwood v. 
Gw,in, 121 So. 160, 153 Miss. 517. 
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number therec-f, or further defining the width of 
the zone within which trees may be cut;90 but it 
has also been held that the precise distance from a 
telephone line to which the condemning party deems 
necessary to trim trees in order to protect the 
safety of the line should be stated in the petition.^i 

Reservation of rights to landowner. Where the 
condemning party purposes reserving to the land- 
owner a driveway or other easement not reserved 
by the statute itself, such reservation should be 

made in the petition.32 

c. Location, Route, and Nature of Improvement 

, General, instead of exact and detailed, allegations 
may be sufficient to comply with statutes requiring the 
petition to describe the location, route, and termini of 
the proposed improvement. 

Under some statutes the petition must describe 
the location, route, and termini of the proposed 
improvement.^>3 The exact place need not be de¬ 
scribed,®^ but it is sufficient if the general direc¬ 
tion of the route and names of the termini are giv¬ 
en, together with sufficient data to enable one who 
is conversant with such matters accurately to lay 
out the improvement,®® although it may be necessa¬ 
ry subsequently to make slight alterations.®® Where 
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an improvement by a municipality is to be paid for 
by general taxation, a petition merely reciting the 
ordinance providing for the improvement is suf¬ 
ficient, and no further description of the nature 
and character of such improvement is necessary.®^ 
Unless the statute expressly requires it, the petition 
need not show the grade on which a railroad is 
to be laid,®® nor the number of tracks which it is 
proposed to lay.®® 

d. Aider by Reference 

A description in a petition may be aided by reference 
to monuments or to maps, surveys, or other documents. 

Although the description in the petition of the 
property sought to be condemned,i or of the lo¬ 
cation, route, and termini of the improvement,® 
may in itself be insufficient, it may be made suffi¬ 
cient by reference to other documents, such as 
maps, plats, surveys, deeds, and the like, unless 
such maps, etc., are insufficient in themselves to 
aid or render certain the description given in the 
petition® or an erroneous description in the petition 
is meticulously specific, so that there is no necessity 
for looking at a profile map for a more specific 
description, and the reference in the petition to the 
map does not state that the map is looked to for 
such description.^ 


90- Ala.—^Wigrgins v. Alabama Pow¬ 
er Co., 107 So. 85, 214 Ala. 160. 

91. N.Y.—BufCalo Bell Tel. Co. v. 
Parker, 79 N.E. 1008, 187 N.T. 299. 

92. Miss.—Delaware County v. 

Wakeman, 6 N.Y.S.2d 166, 168 

Miss. 644. 

Mo,—Shell Pipe Line Corporation v. 
Woolfolk, 53 S,W.2d 917, 918, 331 
Mo. 410, citing: Corpus Juris, 

20 C.J. p 957 note 96. 

93. Cal.—San Francisco & S. J. Val¬ 
ley R. Co. v. Leviston, 66 P. 473, 

134 Cal. 412. 

20 C.J. p 967 note 98. 

94. Ala.—Folmar v. Folmar, 71 Ala. 
136. 

05. Mo.—Williams v. Kirby, 70 S. 

W. 140, 169 Mo. 622. 

20 C.J. p 957 note 1. 

Descrlptlou held sufficieut 

Ind.—Jones v. Indiana Power Co., 

135 N.E. 332, 192 Ind. 67. 

Beason or wisdom of location 

(1) No statement is required that 
the proposed location is compatible 
with the greatest public good and 
the least private injury.—Sari Fran¬ 
cisco & S. J, Valley R. Co. v. Levis¬ 
ton. 66 P. 478, 134 Cal. 412—People 
v. Marblehead Land Co., 255 P. 553, 
32 Cal.App. 289. 

(2) Petition in proceeding to con¬ 
demn land for hard-surfaced road 
was not required to allege that there 
was no public highway on which new 


road could be located, that there was 
any reason for not locating it on 
existing highway, or that proposed 
highway was minor change occa¬ 
sioned by deviations from existing 
highway, as the location of the 
highway as set forth in the petition, 
was notice to defendants of all these 
facts.—^Department of Public Works 
and Buildings v. Pittman, 189 N.E. 
491, 355 Ill. 482. 

96. N.Y.—In re Suburban Rapid 
Transit Co., 38 Hun 553. 

97. Ill.—Chicago, W. & V. Coal Co. 
V, Streator, .50 N.E. 167, 172 Ill. 
435—^Washington Ice Co. v. Chica¬ 
go. 35 N.E. 378, 147 Ill. 327, 37 
Am.S.R. 222. 

98. Mich.—Bay City Belt-Line R. 
Co. V. Hitchcock, 61 N.W. 808, 90 
Mich. 533. 

20 C.J. p 957 note 4. 

99. Ill.—Chicago, R. I. & -P. R. Co. 
V. Smith, 111 Ill. 363. 

Mich.—Bay City Belt-Line R. Co. v. 
■Hitchcock, 51 N.W. 808, 90 Mich. 
633. 

20 C.J. p 967 note 5. 

1. U.S.—^Rosborough v. Chelan 

County, Wash., C.C.A.Wash., 53 P. 
' 2d 198. 

Ill.—^Fayette County v. Whitford, 6 
N.B.2d 157, 366 Ill. 229—Depart¬ 
ment of Public Works and Build¬ 
ings V. Watson, 172 N.B. 718, 340 
Ill. 342. 


Miss.—^Rand v. Mississippi State 
Highway Commission, 199 So. 374. 
Mo.—State ex rel. Adams v: Hann, 
30 S.W.2d 15—State ex rel. Siegel 
V. Grimm, 284 S.W. 490, 314 Mo. 
242. 

Wis.—In re Chicago, M., St. P. & 
P. R. Co., 222 N.W. 77-6, 197 Wis. 
503. 

20 C.J. p 957 note 6. 

It is otherwise as to reference to 
deed in one state.—^In re New York 
Cent. & H. R. R. Co., 70 N.Y. 191— 
City of Plattsburgh v. Kellogg, 5 N. 
Y.S.2d 1015, 264 App.Div. 455. 

2. N.D.—Lidgerwbod v. Michalek, 
97 N.W. 541, 12 N.D. 348. 

20 C.J. p 958 note 7. 

Elevation of road 

Va.—State Highway Com’r .v. York- 
town Ice & Storage Corporation, 
147 S.E. 239, 152 Va. 659. 

3. N.Y.—City of Plattsburgh v. Kel¬ 
logg, 5 N.Y.S.2d 1016, 254 App.Div. 
455. 

20 C.J. p 958 note 8. 

Exhibits not dealing specifically 
with separately owned tracts, but at- 
ten)pting to cover the combined 
acreage of all the tracts described 
in the petition, are not effective aids. 
—^U. S. v. 8,557.16 Acres of Land in 
Pendleton County, D.C.W.Va., 11 
F.Supp. 311. 

4i Mo.—Sassman v. State Highway 
Commission, App., 45 S.W.2d 1093. 
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An established road is a monument to which ref¬ 
erence may aptly be made.® So too the descrip¬ 
tion or location may be aided by referring to stakes 
which have been driven or to trees which have been 
blazed.® 

§ 260. — 7 “ Designation of Owners 

Statutes requiring a statement of the names of the 
owners must be complied with; but it is not necessary 
to state the exact nature of the owner's interest; and 
it is not permissible to allege that petitioner is the owner. 

Under statutes so requiring, the names of the 
owners, occupants, or persons interested in the 
property sought to be taken must be stated if 
known,or, if not known, that fact should be set 
out,® together with a statement of what efforts 
have been made to ascertain them.® If there is 
no such requirement in the statute, the names of 
the owners, etc., need not be given.!® Under some 
statutes the petition must set out the residence of 
the owner or person interested.!! The names and 
residences of the owners and persons interested 
may be given in a schedule attached to the peti- 
tion.!2 

It is not necessary to state the exact nature of 
the owner^s interest.!® However, if the title is less 
than fee simple, the petition should so state.!^ If 
petitioner does not allege a less title, or any encum¬ 


brance, defendant will be regarded as owner of an 
unencumbered title in fee simple.!® Petitioner can¬ 
not set up a title in fee in itself and ask an adjudi¬ 
cation upon it, since its right to condemnation de¬ 
pends on the fact that the property belongs to an¬ 
other.!® Likewise, it is not permissible to allege in 
the petition that the property is public property and! 
that petitioner has a right to take possession there- 
of.!7 It is proper, however, for the petition to al¬ 
lege that the petitioner has a right or title which is 
temporary or subject to forfeiture for breach of 
condition and that the condemnee has the fee title 
or reversion.!® A petition is not invalid for failure 
to allege that certain persons have a right of passage 
over the premises where such right will not be im¬ 
paired by the appropriation.!® 

§ 261. -New Use 

Where property already devoted to a public use -is 
sought to be condemned for another public use, the 
necessity of allegations as to consistency between, or the 
relative necessity of, the two uses Is dependent on statu¬ 
tory provisions. 

Under statutes providing that property already 
devoted to a public use cannot be taken except for 
a more necessary public use, a petition seeking to- 
condemn such property must allege facts which 
show that the hew use is more necessary than the 
existing one,®® or that the new use will not interfere 


5. Mo.—state ex rel. Adams v. 
Hann, 30 S.W.2d 15. 

6. Ill.—Suver v. Chicago, S. F. & C. 
R. Co.,^ 14 N.E. 12, 123 Ill. 293. 

20 C.J. p*958 note 9. 

7- Ill.—^Department of Public Works 
and Buildings of State of Illinois 
V. Sohm, 146 N.E. 518, 315 Ill. 
478. 

Neb.—^Platte Valley Public Power & 
Irrigation Dist v. Feltz, 271 N.W. 
787, 132 Neb. 227, followed in Feltz 
V. Platte Valley Public Power & 
Irrigation Dist., 271 N.W. 790. 132 
Neb. 234. 

Tex.—City of Dallas v. Crawford, 
Clv.App., 222 S.W. 305, dismissed 
on motion. 

20 C.J. p 958 note 11. 

Concealment of ownership 
In view of a statute providing 
that petition to condemn land shall 
give the name of each person inter¬ 
ested “so far as known,” where 
plaintiffs concealed their interest in 
land, and held out to the public 
that their mother was the owner, and 
had actual personal knowledge of 
hearing in condemnation, the condem¬ 
nation was valid and binding on 
them.—Todd v. Rogers. 198 N.W. 
946, 227 Mich. 208. 

8. Cal.—California Southern R. Co. 
V. Colton Land & Water Co., 2 P. 
38, 2 Cal.Unrep.Cas. 244. 


Idaho.—Hollister v. State, 77 P. 339, 
9 Idaho 651. 

9. Ohio.—^Harbeck v. Toledo, 11 Ohio 
St. 219. 

10. Ind.—^Watkins v. Pickering, 92 
Ind. 332. 

20 C.J. p 958 note 14. 

11. N.T.—In re Washington Park, 
52 N.Y. 131. 

20 C.J. p 958 note 15. 

12. N.T.—^In re Washingrton Park, 
supra. 

13. U.S.—Postal TeL Cable Co. v. 
Southern R. Co., C.C.N.C., 89 F. 
190. 

20 C.J. p 959 note 17. 

Snfflolent allegations 

(1) An allegation of claim of own¬ 
ership is sufficient under some stat¬ 
utes.—^U. S, V. Chicago, B. & Q. R. 
Co., C.C.A.Wis,, 90 P.2d 161, certio¬ 
rari denied 58 S.Ct. 33, 302 U.S. 714, 
82 L.Ed. 551. 

(2) Also an allegation that speci¬ 
fied defendants own or claim to own 
some interest in the lands is suffi¬ 
cient.—Rabb V, La Feria Mut. Canal 
Co., 130 S.W. 916, 62 Tex.Civ.App. 
24. 

(3) Petition alleging that con¬ 
demnee claimed some right, title, or 
Interest in lands and waters, exact 
nature of which could not be deter¬ 
mined, and that condemnee owned 
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leasehold interest in lands of state 
was sufficient as' against a general 
demurrer, although defendant claim¬ 
ed that there was inconsistency 
in the allegations.—National Ass’n of 
Audubon Societies v. Arroyo Colorado 
Nav. Dist. of Cameron and Willacy 
Counties, Tex.Civ.App., 110 S.W.24 
150. 

14. Ill.—Chicago Sanitary Dist. v. 
Pittsburgh, Ft. W. & C. R. Co., 75 
N.E. 248, 216 Ill. 575. 

15. Ill.—Metropolitan West Side El. 
R. Co. V. Eschner, 83 N.E. 809, 232 
111 . 210 . 

16. Colo.—Colorado Midland R. Co^ 
V. Croman, 27 P. 266, 16 Colo. 
381. 

Tex.—^Houston North Shore Ry. Co. 
V. Tyrrell, 98 S.W.2d 786, 128 Tex. 
248, 108 A.L.R. 1508. . 

» 

17. Ill.—Department of Public 
Works and Buildings of State of 
Illinois V. Sohm, 146 N.E. 618, 315 
Ill. 478. 

18. Tex.—^Houston North Shore Ry. 
Co. V. Tyrrell, 98 S.W.2d 786, 128 
Tex. 248, 108 A.L.R. 1508. 

19. Mich.—Pontiac v. Lull, 69 N.W.. 
1110, 111 Mich. 509. 

20. Mont.—^Helena v. Rogan, 68 P- 
798, 26 Mont. 452, 69 P. 709, 27 
Mont. 135. 
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with the prior use;2l but, where a statute unquali¬ 
fiedly authorizes the condemnation and specifically 
provides what the petition shall contain without re¬ 
quiring any allegation as to consistency between the 
new public use and the old public use, it is not nec¬ 
essary to allege that the new use of the property 
sought to be condemned will be consistent with the 
use to which it is already devoted.22 

§ 262. Answer, Plea, or Cross Petition 

There is considerable divergence in the practice of 
the different Jurisdictions as to the necessity and pro¬ 
priety of filing a plea, answer, or cross pleading In a 
condemnation proceeding; and this is especially true 
with regard to the presentation of a claim for damages 
by such a pleading. 


Although it is usually unnecessary, in order to de¬ 
termine and protect the rights of the parties, for 
defendant to file a plea or answer,^^ and although, 
it is sometimes held that it is not permissible to file 
a plea or answer, or at least that there can be no* 
error in refusing to permit one to be filed, or, if one 
is filed, in striking it or sustaining a demurrer there- 
to,24 it is nevertheless generally permissible to file 
one within the proper time.25 If an answer is filed 
it may be a general denial or it may set up any 
facts showing that the petitioner has no right to^ 
maintain the proceeding or that the petition should 
not be granted or it may be in the nature of a. 
plea in abatement's In some jurisdictions the an- 


21. Ill.—St. Louis & C. R. Co. v. 
Postal Tel. Co., 51 N.E. 382, 173 
Ill. 508. 

20 C.J. p 959 note 23. 

22. Ill.—Chicago & A. R. Co. v. 
City of Pontiac, 48 N.E. 485, 169 
III. 155. 

23. U.S.—U. S. V. Nudelman, C.C.A. 
III., 104 F.2d 549, certiorari denied 
Nudelman v. U. S., 60 S.Ct 115, 308 
U.S. 589, 84 L.Ed. 493. 

D.C.—Concord Improvement Co. v. 
Relchelderfer, 65 F.2d 189, 62 App. 
D.C. 101. 

Ill.—Department of Public Works 
and Buildings v. Lewis, 176 N.E. 
345, 344 Ill. 253—Trustees of 

Schools, etc., V. Hoyt, 143 N.E. 59; 
311 Ill. 532. 

Mich.—In re Rogers, 220 N.W. 808, 
243 Mich. 517. 

Mo.—Missouri Power & Light Co. v. 
Creed, App., 32 S.W.2d 783, trans¬ 
ferred, see 30 S.W.2d 605, 325 Mo. 
1194. 

Ohio.—Cincinnati Southern Ry. v. 

Hurd, 20 Ohio N.P., N.S., 10. 

Tex.—Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W.2d 
610. 

Wash.—State v. Superior Court of 
Chelan County, 182 P. 962, 108 
Wash. 58, error dismissed ’State 
of Washington ex rel, McPherson 
Bros. Co. V. Douglas County, 41 S. 
Ct. 446, 255 U.S. 566, 66 L.Ed. 
789. 

20 C.J. p 959 note 26. 

Divergent statutory rule 
Under some statutes, defendant 
must appear, either by demurrer or 
answer, and, if he falls to do so, 
he has no right to be heard in the 
subsequent proceedings; but failure 
so to appear does not invalidate the 
proceedings, it being incumbent on 
the court to determine whether the 
use of the property is public- use 
and ascertain the damages; and 
where proceedings were carried on as 
far as the order of condemnation, it 
is to be presumed that issues were 
properly made, and plaintiffs cannot 
object that defendants failed to an- 

29 C. J.S.-78 


swer.—Yellowstone Park R. Co. v. 
Bridger Coal Co., 87 P. 963, 34 Mont. 
545, 115 Am.S.R. 546, 9 Ann.Cas. 

470. 

24. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387—-U. S. v. Nudelman, 
C.C.A.I11., 104 F.2d 649. certiorari 
denied Nudelman v. U. S., 60 S. 
Ct. 115, 308 U.S. 589, 84 L.Ed. 493. 

Ill.—^Williamson County v. Brock, 10 
N.E.2d 654, 367 Ill. 159—Depart¬ 
ment of Public Works and Build¬ 
ings V. Lewis, 176 N.E. 345, 344 HI. 
253. 

Ohio.—Cincinnati Southern Ry. v. 

Hurd, 20 Ohio N.P., N.S., 10. 

Wash.—State v. Superior Court of 
Chelan County, 182 P. 962, 108 
Wash. 58, error dismissed State of 
Washington ex rel. McPherson 
Bros. Co. V. Douglas County, 41 S. 
Ct. 446, 255 U.S. 566, 66 L.Ed. 
789. 

20 C.J. p 969 note 28. 

Answer texidering issue already be¬ 
fore court 

It is not error to sustain a demur¬ 
rer to an answer which only tenders 
an issue that is already fully before 
the court for decision without it.— 
Clinton Coal Co. v. Chicago & E. I. R. 
Co., 130 N.E. 798, 190 Ind. 465. 

25. Fla.—^Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 98 Fla. 26, 65 A. 
L.R. 488, setting aside 117 So. 321. 

N.T.—Jefferson County v. Horbiger, 
243 N.Y.S. 30, 229 App.Div. 381. 
W.Va.—Brooke Electric Co. v. Beall, 
123 S.E. 587, 96 W.Va. 637—City of 
Huntington v.' Frederick Holding 
Co., 101 S.B. 461, 85 W.Va. 241. 

20 C.J. p 959 note 29. 

2& Cal.—Santa Ana v. Gildmacher, 
65 P. 883, 133 Cal. 395. 

20 C.J. p 960 note 32. 

G-eneral denial is not proper in at 
least one state.—Cottrell v. Chicago, 
T. H. & S. B. Ry. Co., 138 N.E. 504, 
192 Ind. 092—20 C.J. p 960 notes 32 
[b], 33. 

Special denial is not proper where 
it is directed to an allegation of the 
complaint which plaintiff is bound 
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to establish by proof without any 
answer being filed.—Cottrell v. Chi¬ 
cago, T. H. & S. B. Ry. Co., 138 N. 
E. 504, 192 Ind. 692—Clinton Coal Co.. 
V. Chicago & E. I. R. Co., 130 N.E.. 
798, 190 Ind. 465. 

27. U.S.—Colorado Central Power- 
Co. V. City of Englewood, C.C.A.. 
Colo., 89 F.2d 233. 

Conn.—Bridgeport Hydraulic Co. v.. 
Rempsen, 200 A. 348, 124 Conn. 
437. 

Fla.—^Wilton v. St. Johns County, 
123 So. 527, 98 Fla. 26. 65 A.L.R.. 
488, setting aside 117 So. 321. 
20 C.J. p 960 note 34. 

Facts constitntlng bad faith cr- 
fraud on part of highway commis¬ 
sion, adopting resolution for condem¬ 
nation of land, must be specifically 
alleged.—People v. Olsen, 293 P. 645„ 
109 CaLApp. 523. 

Allegations held bad or insufficient 
U.S.—Florida Bast Coast Ry. Co. v.. 

Shaw. D.C.Fla., 11 P.2d 653. 

Fla.—Crosby v. St. Louis-San Fran¬ 
cisco Ry. Co., 155 So. 811, 115< 
Fla. 529. 

Ind.—Sisters of Providence of St. 
Mary's of the Woods v. Lower- 
Vein Coal Co., 154 N.E. 659, 198; 
Ind. 645. 

20 C.J. p 960 note 34 [c] (1), (3). 
[d], [g] (5), (6). 

28. Mass.—^Willard v. Boston, 21. 
N.E. 298, 149 Mass. 176. 

Failure to file certificate of owner¬ 
ship of coal mine and intent to build 
railroad therefrom to another rail¬ 
road before suing to condemii land: 
is matter in abatement, to be plead¬ 
ed under oath before joining issue in 
bar.—Sisters of Providence of St- 
Mary’s of the Woods v. Lower Vein- 
Coal Co., 154 N.E. 659, 198 Ind. 
645. 

Amended Ertatute allowing plea of 
nul tiel corporation to be pleaded 
with defense on merits, and changing: 
the former rule -requiring such de¬ 
fense to be set up by plea in abate¬ 
ment, applies to condemnation ac¬ 
tions only.—^Multorpor Co. v. Reed. 
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swer must be verified,but in others it need not 
be.^® 

Counterclaim or cross pleading. A cross petition 
or cross complaint may be filed^^ by any person in¬ 
terested in the property sought to be taken who has 
not been made a party to the proceeding,32 or by a 
mortgagee who is made a party and sets up facts 
entitling him to an order impounding the award and 
impressing a lien thereonbut there are matters 
which may not be asserted by such a pleading in a 
condemnation proceeding.34 Defendant may not, 
by counterclaim or cross complaint, maintain an un¬ 
authorized suit against a staters or the United. 
States.36 

Pleading damages. It has been variously held 
that: An answer relating to damages is unneces¬ 
sary that, to be provable and recoverable, spe- 
cial,38 but not other,32 damages must be specially 
pleaded; that full damages are recoverable without 
specially pleading them, even though the petition 
describes only a portion of defendant's entire 
tract that it is,^^ or is not,^3 necessary, in order 
to prove and recover damages in respect of prop¬ 
erty not described in the petition, to proceed by 


cross petition; that a cross petition is not essential 
to recovery for damage to property not taken where 
such property is described in the petition that 
failure to comply with a statute requiring the filing 
of a claim, in the nature of a pleading, concerning 
fixtures on adjoining property does not bar asser¬ 
tion of the claim nor defeat the right of the owner 
to compensation that the landowner may plead 
facts constituting an element of damages to land 
not actually taken that the purpose of alleging 
damages to land not taken is the only one for which 
the procedure of a particular state contemplates an 
answer or cross complaint that a claim for dam¬ 
ages and a denial of the right of petitioner to main¬ 
tain the proceeding may be joined in the same 
answer ;47 that it is sufficient to claim damages in 
the answer and it is not necessary to claim them 

in reconvention that it is,4^ or is not,®® error 

to strike an answer relating to damages; that a 
counterclaim or cross action for damages which can¬ 
not be assessed or recovered in an eminent domain 
•proceeding may and should be stricken or dis¬ 
missed;®^ and that defendant is bound by his an¬ 
swer or cross petition asking that a certain amount 


2S0 P. 208,. 122 Or. 605, 55 A.L.R. 
504. 

29. Ind.—^Bradley v. Frandfort, 99 
Ind. 417. 

30. ’Cal.—^Monterey County v, Cush- 
inff. 23 P. 700, 83 Cal. 507. 

31. Colo,—^Denver, N. W. & P. R. 
Co. V. Howe, 112 P. 779. 49 Colo. 
256. 

20 C.J. p 961 note 36. 

It lias lieeiL dou 1 )ted whether It is 
permissible to set up a cross action 
or counterclaim in a condemnation 
proceeding.—State v. Suncrest Lum¬ 
ber Co., 154 S.E. 72, 199 N.C. 199. 

32. Colo.—^Denver & R. G. R. Co, v. 
Griffith. 31 P. 171, 17 Colo. 598. 

20 C.J. p 961 note 37. 

33. Or.—State v. Fitzgerald, 58 P. 
2d 508, 154 Or. 182. 

34w XJ.S.—U. S. V. Meyer, C.C.A.I11,, 
113 P.2d 387. 

Point not decided 

In one case the court held that 
the dismissal of a cross petition was 
premature, but declined to detei> 
mine whether the dismissal was 
proper on the theory that the af¬ 
firmative relief sought by the plead¬ 
ing was Improperly sought in the 
condemnation proceeding.—Wrights- 
man v. Southwestern Natural Gas 
Co., 46 P.2d 925. 173 Okl.. 76. 

35. Ind.—State v. Patten, 199 N.F. 
577, 209 Ind. 482. 

36. XJ.S.--U. S. v. -Meyer, C.C.A.I11.. 
118 F.2d 887. 

37. Zowa.—^Burgess v. Bremer Coun¬ 
ty,'178 N.W. 389, 189 Iowa 168. 


Sefnsing to reg.nir 6 landowner to 
plead elements of damages is not 
error.—City of Tulsa v. Creekmore, 29 
P.2d 101, 167 Okl, 298. 

38. Cal.—^People v. Olsen, 293 P. 

645, 109 Cal.App. 523. 

20 C.J. p 959 note 27. 

33. Cal.—North Pac. R. Co. v. 

Reynolds, 50 Cal. 90, 280. 

^C.J. p 959 note 27. 

40. ’^ Mo.—^Missouri Power & Light 
' Co. V. Creed, App., 32 S.W.2d 783, 

. transferred, see 30 S.W.2d 605, 325 
Mo. 1194. 

41. Ill.—Metropolitan West Side El. 
R. Co. V. Johnson, 42 N.E. 871, 159 
Ill. 434, 

20 C.J. p 961 notes 39, 40. 

Exceptions to the rule have been 
recognized, as in proceedings to con¬ 
demn land for street purposes under 
a local improvement act differing 
from a general eminent domain stat¬ 
ute.—City of Chicago v. Willoughby, 
128 N.E. 497, 294 Ill. 327—20 C.J. 
p 961 note 41. 

42. Minn.—Sheldon v. Minneapolis & 
St, L. R. Co., 13 N.W. 134, 29 Minn. 
318. 

43. Ill.—Lincoln Park Com’rs v. 
Schmidt, 31 N.E.2d 969, 375 Ill. 
474. 

44b N.T.—In re Bast River Drive, 
Borough of Manhattan, City of 
New York, 289 N.T.S. 433, 159 Misc. 
741—-In re Triborough Bridge Ap¬ 
proach. City of New York, 288 N. 
Y.S. 697, 159 Misc. 617. , 
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4& Tex.—Texas Electric Service Co. 
V. Perkins, Com.App., 23 S.W.2d 
320, affirming Clv.App., 11 S.W.2d 
543, and followed in Texas Elec- 
. trie Service Co. v. Bradford, 26 
S.W.2d 339. 

48 . U.S.—XJ. S. V. Meyer, C.C.A.I11.. 
113 F.2d 387. 

47. Ind.—^Peed v. Brenneman, 72 
Ind. 288. 

Or.—^Bridal ’Veil Lumbering Co. v. 

Johnson, 34 P. 1026, 25 Or. 106.. 
43. La.—Louisiana Highway Com¬ 
mission v. Dunn, 139 So. 324, 173 
La. 998. 

49. Answer alleging agreement as to 
value 

U.S.—^Danforth v. U. S., Mo., 60 S. 
Ct. 231, .308 U.S. 271, 84 L.Bd. 240, 
modifying, C.C.A., 105 F.2d 318, 
modifying 102 F.2d 5, certiorari 
granted 60 S.Ct. 113, 308 U.S. 538, 
84 L.Ed. 454. 

k 

50. Iowa.—Burgess v. Bremer Coun¬ 
ty, 178 N.W. 389, 189 Iowa 168. 

Answer setting out damage to re. 
mainlng property 

U.S.—^Florida East Coast Ry. Co. v. 
Shaw, D.C.Fla., 11 F.2d 653. 

51. Ind.—State v. Patten, 19-9 N.E. 
677, 209 Ind. 482. 

Or.—State v. Mohler, 237 P. 690, 115 
Or.. 562, petition denied 239 P. 193, 
115 Or. 562. 

Tex.—^Ideal Laundry Co. v. City of 
Dallas, Civ.App., 64 S.W.2d 801,. 
error dismissed. 

Utah.—Salt Lake & U. R. Co. v.' 
Schramm, 189 P. 90, 56 Utah 53. 
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be allowed as damages, and cannot recover a larger 
amount.®2 Under some statutes, where the owner 
of property brings an action or proceeding based on 
the appropriation of or injury to his property, de¬ 
fendant may by petition or cross bill seek a condem¬ 
nation, which may accordingly be had;®3 and in 
such case damages should be assessed as of the time 
of trial, and not as of the time of actual posses¬ 
sion.®^ 

§ 263. Reply 

A reply may be appropriate or necessary In some, 
but not in other, cases. 

A reply is not needed unless it would be requi¬ 
site under the ordinary practice provided by stat¬ 
utes.®® When plaintiff acquires title to the property 
after the institution of the proceedings, he may 
plead such fact in his reply.®® So where a land- 
owner files a cross petition for an award of dam¬ 


ages to land not taken, the original petitioner,^ by 
an appropriate pleading, may contest the allega¬ 
tion of ownership.®^ 

§ 264. Demurrer and Motions 

Whether the sufficiency of the petition In a con¬ 
demnation proceeding may be attacked by motion, de¬ 
murrer, or pleading In the nature of a demurrer, de¬ 
pends‘on the local practice. 

Where the statutes are silent as to how questions 
relating to pleadings in condemnation proceedings 
may be raised, the usual modes may be adopted.®® 
If the petition is insufficient in any of the required 
particulars, objections may be taken by demurrer 
or a pleading in the nature of a demurrer,®® such 
as objections,®® exceptions,®^ or motion to dis- 
miss,®2 or by motion to strike out,®® or to make 
more definite and certain,®^ or for compulsory 
amendment,®® depending on the local practice. 


52. Colo.—^Denver, N. W. & P. R. 
Co. V. Howe, 112 P. 779, 49 Colo. 
256. 

53. Tex.—Galveston & W. R. Co. v. 
Kinkead, Civ.App., 60 'S.W. 468. 

20 C.J. P 961 note 43. 

54. Minn.—Adolph v. Minneapolis & 
P. R. Co., 43 N.W. 848, 42 Minn. 170 
—^Morin v. St. Paul, M. & M. R. Co., 
14 N.W. 460, 30 Minn. 100. 

55. Colo.—^Denver & R. G. R. Co. v. 
Griffith, 31 P. 171, 17 Colo. 698. 

Iowa.—^Hartley v. Keokuk & N. W. 

R. Co., 52 N.W. 352, 85 Iowa 456, 
20 C.J. p 962 note 45. 

56. Utah.—^Ketchum Coal Co. v. 
Carbon County Dist. Ct, 159 P. 
737, 48 Utah 342. 

57. Ill.—Chicago & M. Electric R. 
Co. V. Diver, 72 N.B. 768, 213 Ill. 
26. 

58. Pla.—^Demeter Land Co. v. Flo¬ 
rida Public Service Co., 128 So. 
402, 99 Fla. 954. 

Code provisions 

As to the manner of raising ob¬ 
jections appearing on the face of the 
instrument of appropriation, the pro¬ 
visions of the code as to matters of 
practice may be called to the aid of 
the statutory proceeding.—Great 
Western Natural Gas & Oil Co. v. 
Hawkins, 66 N.B. 765, 30 Ind.App. 
557. 

59. U.S.—U. S. V. Nudelman, C.C.A. 
Ill., 104 F.2d 549, certiorari denied 
Nudelman v. U. S., 60 S.Ct. 115, 308 
U.S. 589, 84 L.Ed. 493—U. S. v. 
West Virginia Power Co., D.C.W. 
Va„ 33 F.Supp. 766. 

Pla.—^Robertson v. Brooksvllle & I. 

Ry., 129 So. 682, 100 Pla. 195. 

Wis.—City of New Lisbon v. Hare- 
bo, 271 N.W. 659, 224 Wis. 66. 

20 C.J. p 962 note 48. 


General or special demnrrer 

Complaint in proceedings to con¬ 
demn land for highway maintenance 
station is not subject to general de¬ 
murrer because not defining “main¬ 
tenance station”; uncertainty, if 
any, as to meaning of such words is 
matter for special demurrer.—People 
V. Broome, 7 P.2d 767, 120 Cal.App. 
267. 

Assumed truth of allegations de¬ 
murred to 

Where respondent elects by de¬ 
murrer to challenge right of city to 
condemn lands, the well-pleaded alle¬ 
gations of petition must, for pur¬ 
poses of the demurrer, be assumed 
to be true, as in ordinary cases.— 
Fishel V. City and County of’ Denver, 
108 P.2d 236, 106 Colo. 576. 

On demurrer, plat may be con¬ 
sidered part of the petition where 
it purports to be such and not a 
mere exhibit.—State ex rel. Siegel 
V. Grimm, 284 S.W. 490, 314 Mo. 242. 

Demurrer questions right of emi¬ 
nent domain for uses specified in 
complaint.—^Alaska Gold Recovery 
Co., V. Northern Mining & Trading 
Co., 7 Alaska 455. 

ironjuxisdictional matters alleged 
in the petition cannot be reached by 
demurrer.—^In re Milwaukee Electric 
Ry. & Light Co., 196 N.W. 575, 182 
Wis. 182. 

Amendments to answer which do 
no more than raise the question of 
what constitutes just compensation 
for the lands condemned and for 
their taking, and which do not 
amount to cross actions or counter¬ 
claims, are not subject to demurrer.. 
—State V. Suncrest Lumber Co., 154 
S.B. 72, 199 N.C. 199. 

\ 

69. Ind.—City of Lebanon v. Pub- 
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lie Service Co. of Indiana, 14 N.B. 
2d 719, 214 Ind. 295, appeal dis¬ 
missed Public Service Co. of In¬ 
diana V. City of Lebanon, Ind., 
59 S.Ct. 84, 305 U.S. 558, 83 L.Ed. 
352, rehearing denied 59 S.Ct. 143,. 
305 U.S. 671, 83 L.Ed. 435. 

20 C.jr. p 962 note 49. 

61. Ala.—^New Orleans, M. & T. 
R. Co. V. Southern & Atlantic Tel. 
Co., 53 Ala. 211. 

20 C.J. p 962 note 50. 

Daok of grounds for exceptions 
Failure of the complaint to allege 
facts which the statute does not re¬ 
quire it to allege is no cause for 
exception by way of demurrer; if 
such facts exist, and by reason there¬ 
of plaintiff is not entitled to exercise 
the power of eminent domain, they 
constitute matters of defense to be 
pleaded affirmatively by way of ex¬ 
ceptions tendering issues of fact.— 
Jones V. Indiana Power Co., 135 N. 
E. 332, 192 Ind. 67. 

62. U.S.—U. S. V. Nudelman, C.C. 
A.I11., 104 P.2d 649, certiorari de¬ 
nied Nudelman v. U. S., 60 S.Ct. 
115, 308 U.S. 689, 84 L.Ed. 493. 

Mich.—In re Rogers, 220 N.W. 808,. 
243 Mich. 517. * 

63. Fla.—Robertson v. Brooksville 
& I. Ry., 129 So. 582, 100 Fla. 
195. 

Wis.—^In re Milwaukee Electric Ry. 
& Light Co., 196 N.W. 675, 182: 
Wis. 182. 

20 C.J. p 962 note 51. 

64. Ind.—Bryan v. Moore, 81 Ind. 
9. 

65. Fla.—^Robertson v. Brooksville &. 
I. Ry.. 129 So. 582, 100 Fla. 196. 
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§ 265. Amendment 

The court has discretion, within proper limits, to al¬ 
low a pleading to be amended. 

The court may allow a pleading, or claim in the 
nature of a pleading, to be amended®^ for any de¬ 
fect or informality in it,®*^ subject, however, to the 
usual rule that the amendment must not change the 
issues,®® or prejudice the rights of the opposite 
party.®® It is generally within the legal discretion 
of the court whether an amendment shall be al¬ 


lowed,*^® and on what terms but there are some 
amendments which should,'^^ and others which 
should not,*^® be allowed. Amendments may be al¬ 
lowed on the trial of an appeal from the award 
of commissioners,*^^ or at any other stage of the 
proceedings,7® even after verdict*^® or judgment.^*^ 

When allowed, an amendment of the complaint 
relates back to the time of filing the complaint.7® 
An ‘‘amended petition” filed by leave of court is not 
to be considered as a distinct pleading, but as an 


66. Bel.—^In re Veasey, 138 A. 629, 
3 W.W.Harr. 396. 

Mich.—^Rogers v. Breisacher, 204 N. 

W. 112, 231 Mich. 317. 

Minn.—Saokette v. City of Duluth, 
275 N.W. 617, 201 Minn. 121. 
N.T.—^In re East River Drive, Bor¬ 
ough of Manhattan, City of New 
York, 289 N.T.S. 433, 159 Misc. 741 
—^In re Triborough Bridge Ap¬ 
proach, City of New York, 288 N. 
Y.S. 697, 159 Misc. 617—In re Air¬ 
port or Landing Field of City of 
Utica in Town of Marcy, 234 N.Y. 
S. 668, 134 Misc. 60. 

Tex.—^Vann v. Cameron County, Civ. 
App., 124 S.W.2d 167, error dis¬ 
missed. 

20 C.J. p 962 note 54. 

Application, for leave to amend 
may be made under statutory au¬ 
thority.—City of Gastonia v. Glenn, 
11 S.E.2d 459, 218 N.C. 510. 

67. Wls.—Union Mfg. Co. v. Spies, 
195 N.W. 326, 181 Wis. 497. 

20 C.J. p 963 note 55. 

Description of property 
Ind.—^Illyes v. White River Light & 
Power Co., 93 N.E. 670, 175 Ind. 
118. 

20 C.J. p 963 note 55 [c] (4). 

68. Mo.—City of St. Louis v. Sen- 
ter Commission Co., 84 S.W.2d 133, 
140, 336 Mo. 1209, quoting Corpus 
Jnrls. 

20 C.J. p 964 note 56. 

69. Mo.—City of St. Louis v. Senter 
Commission Co., supra. 

20 C.J. p 964 note 57. 

Amendment held mere surplusage 
and not iujnilons 

U.S.—U. S. V. Meyer, C.C.A.I11., 113 
P.2d 387. 

7a Ark.—Road Improvement Dist. 
No. 6, V. Hall, 215 S.W. 262, 140 
Ark. 241. 

Mich.—^In re Brewster Street Hous¬ 
ing Site in City of Detroit, 289 N. 
W. 493, 291 Mich. 313. 

N.Y.—In re East River Drive, Bor¬ 
ough of Manhattan, City of New 
York, 289 N.Y.S. 433, 159 Misc. 
741. 

N.C.—^Western Carolina Power Co. v. 

Hayes, 136 S.E. 353, 193 N.C. 104. 
Ohio.—Cleveland, C., C. & St. L. Ry. 
Co. V. Wehmeier, 170 N.E. 27, 


33 Ohio App. 475, error dismissed 
172 N.B. 306, 121 Ohio St. 616. 

20 C.J. p 964 note 59. 

71. Utah.—Bingham & G. R. Co. v. 
Bingham North Utah Min. Co., 162 
P. 65, 49 Utah 125. 

20 C.J. p 964 note 60. 

72. Dismissal of part of claim 

The court erred in denying plain¬ 
tiff's motion to amend its description 
of the lands sought to be condemned 
where the amendment was an exer¬ 
cise of plaintiff's right to abandon 
a portion of its claim, it was, in sub¬ 
stance. a dismissal as to a portion 
of the property in controversy, and 
defendant's were in no wise injured 
thereby.—^Yolo Water & Power Co. 
V. Edmands, 195 P. 463, 50 Cal.App. 
444. 

73. U.S.—U. S. V. John li Estate. C. 
C.A.Hawaii, 91 F.2d 93, certiorari 
denied John II Estate v. U. S., 68 
S.Ct. 264, 302 U.S. 746, 82 L.Ed. 
677. 

Ark.—^Desha v. Independence County 
Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 263. 

20 C.J. p 962 note 54 [b] (7), P 963 
note 55 [a], [b]. 

After consent decree 
Where consent decree was entered 
vesting condemnation petitioner with 
easement on described strip, leave to 
amend petition to sue for right of 
way of less quantity than described 
was properly denied, as consent de¬ 
cree was not open to reconsidera¬ 
tion.—^Kentucky-Tennessee Light & 
Power Co. v. Beard, 277 S.W. 889, 152 
Tenn. 348. 

I Jurisdictional matters 

(1) No amendment can cure the 
omission of jurisdictional facts.— 
Johnston v. Galveston County, Tex. 
Civ.App., 85 S,W. 611. 

(2) Since proper description of 
land in original petition is Jurisdic¬ 
tional, description may not be amend¬ 
ed to describe other land.—^Wlse v. 
Abilene Water Co., Tex,Civ.App., 261 
S.W. 549. 

(3) The court cannot amend by 
Including land not described in the 
original petition.—In re Pearl Rlver- 
Nanuet Highway No. 9006, 291 N.Y. 
S. 846, 249 App.Div. 750. 
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(4) Where an amendment of the 
petition was made to meet the ob¬ 
jections, and suit the convenience of 
defendant, but subsequently juris¬ 
diction was challenged because of 
the amendment, it was permissible to 
consider the matter on the original 
petition which contained allegations 
of every jurisdictional fact.—^Vale- 
mont Realty Corporation v. State 
Board of Public Utility Com'rs, 163 
A 90, 9 N.J.MISC. 70. 

Limitation of light already fixed 
Where dam had been constructed 
and right of use to its full capacity 
was fixed, railroad's damages could 
not then be limited by averment in 
amendment that government did not 
intend to exercise its full right.—U. 
S. V. Chicago, B. & Q. R. Co., C.C.A. 
Wis., 90 P.2d 161, certiorari denied 
58 S.Ct. 33, 302 U.S. 714, 82 .L.Ed. 
551. 

Reference to inapplicable statute 
U.S.—U. S. V. Meyer, C.C.A.I11., 113 
P.2d 387. 

74. Ky.—^Elizabethtown, L. & B. S. 

R. Co. V. Catlettsburg Water Co., 
61 S.W. 47. 110 Ky. 175, 22 Ky.L. 
1632. 

20 C.J. p 964 note 61. 

75- N.Y.—Matter of New York, 109 
N.Y.S. 327, 125 App.Div. 905, af¬ 
firmed 86 N.E. 1117, 192 N.Y. 569. 
20 C.J. p 964 note 62. 

Amendments to conform to proof 
have been properly allowed. 

U.S.—C. M. Patten & Co. v. U. S., 

C. C.A.CaL, 61 F.2d 970, affirming, 

D. C., U. S. V. Jotham Bixby Co., 55 
F.2d 317, and reversed on other 
grounds C. M. Patten & Co. v. U. 

S. , 53 S.Ct. 687, 289 U.S. 706, 77 
L.Bd. 1462. 

Utah.—Town of Perry v. Thomas, 22 
P.2d 343, 82 Utah.159. 

76. Ariz.—Arizona Hercules Cop¬ 
per Co. V. Protestant Episcopal 
Church Corporation of Arizona, 
190 P. 85, 21 Ariz. 470. 

20 C.J. p 964 note 63. 

77. N.Y.—Brooklyn Union El. R. Co. 
V. Valance. 108 N.Y.S. 157, 123 
App.Div. 687, 

Pa.—Pennsylvania & N. Y. R. & 
Canal Co. v. Bunnell, 81 Pa. 414. 

78. U.S.—Goodman v. Ft. Collins, 
Colo., 164 P. 970, 91 C.C.A. 98. 
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amendment to the original petitionJ^ 

§ 266. Issues, Proof, and Variance 

a. In general 

b. As to title 

a. In General 

Although they are applied sometimes or to some ex¬ 
tent, the general rules governing issues, proof, and vari¬ 
ance are not applied universally and uniformly in eminent 
domain proceedings and there is considerabie divergence 
of authority, especially in reference to specific questions, 
as to the extent to which they will be applied. 

While issues^^ of law^l or of fact^2 may be 
raised by the pleadings in an eminent domain pro¬ 
ceeding, and, as shown more in detail subsequently 
in this section, there are some matters, within the 
range of permissible, but not indispensable, issues, 
concerning which evidence is not admissible unless 
they are within the issues raised by the pleadings^s 
or the evidence,or framed, made up, or submit¬ 
ted by the court,^^ nevertheless there are other mat¬ 
ters which plaintiff must prove,^® or defendant may 
establish as a defense,^'^ even though defendant has 


§ 266 

not filed any pleading or no issue has been formed 
in the ordinary way by a denial on the part of one 
party of an allegation made by the other. An aver¬ 
ment in the petition of a jurisdictional fact is suf¬ 
ficient in itself to open an issue of fact.^S Matters 
which must be alleged by plaintiff or petitioner must 
be proved and, conversely, matters which need 
not be alleged need not be proved,^^ even though 
they are alleged, it being sufficient that plaintiff 
maintain its case by making and supporting all nec¬ 
essary allegations.® 1 

Where a proceeding for the determination of a 
preliminary question or questions is the first of its 
kind to be brought before a particular commission, 
it is proper for the commission to admit evidence on 
all the issues which the parties claim can be raised 
before it.®® 

Material allegations generally. Material allega¬ 
tions of the petition must be proved;®® but express 
or implied admissions may render formal proof un- 
necessary.®4 A general denial is sufficient to put 
material allegations in issue.®^ 
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79. Pa.—^Pennsylvania & N. T. R. & 
Canal Co. v. Bunnell, 81 Pa. 414. 

80. U.S.—Danforth v. U. S., Mo., 60 

S.Ct. 231, 308 U.S. 271, 84 L.Ed. 

240, modifying*, C,C.A., 105 F.2d 
318, modifying 102 F.2d 5, cer¬ 
tiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454. 

Pa.—Appeal of Bonar Land Co., 164 
A. 518, 309 Pa. 434. 

Wliere issues other than amount 
of damages are Involved the proprie¬ 
ty of pleadings on those issues is 
recognized.—City of Owingsville v. 
Ulery, 86 S.W.2d 706, 260 Ky, 792. 

Petition for appointment of ap¬ 
praisers presents questions whether 
appropriation is authorized under 
constitution as public use, whether 
legislature has conferred necessary 
power to appropriate, and whether 
plaintiff is proceeding in conformity 
With law.—Shedd v.‘ Northern Indi¬ 
ana Public Service Co., 188 N.E. 322, 
206 Ind. 35, 90 A.L.R. 1020, followed 
in Indiana Industrial Land Co. v. 
Northern Indiana Public Service Co., 
188 N.E. 328, 205 Ind. 712. 

81. N.Y.—New York Tel. Co. v. 
Wood, 259 N.Y.S. 365, 145 Misc. 
481. 

20 C.J. p 965 note 83. 

82. N.Y.—City of Long Beach v. 
Long Beach Water Co., 205 N.Y.S. 
420, 209 App.Div. 902—^New York 
Tel. Co. V. Wood, 259 N.Y.S. 365, 
145 Misc. 481. 

20 C.J. p 965 note 84. 

Answer held inadequate to raise 
issue of fraud, bad faith, or abuse of 
discretion on part of highway com¬ 


mission.—^People V. Olsen, 293 P. 645, 
109 Cal.App. 523. 

83. Cal.—People v. Olsen, 293 P. 645, 
109 Cal.App. 523. 

Ind.—Lowe v. Indiana Hydroelectric 
Power Co., 151 N.E. 220, 197 Ind. 
430. 

Ky.—Moore v. Bentley, 248 S.W. 890, 
198 Ky. 346. 

Mo.—Shell Pipe Line Corporation v. 
Woolfolk, 53 S.W.2d 917, 331 Mo. 
410. 

R.I.—Reynolds v. State Board of 
Public Roads, 173 A. 125, 54 R.I. 
289. 

20 C.J. p 965 note 85. 

Proofs must conform to Issues 
raised by the pleadings.—Richmond 
V. Thompson, 81 S.E. 105, 116 Va. 178. 

84. Ill.—^Forest Preserve Dist. of 
Cook County v. Collins, 181 N.E. 
345, 348 Ill. 477. 

85. Conn.—Denslow v. New Haven & 
N. Co., 16 Conn. 98. 

20 C.J. p 966 note 86. 

86. Mich.—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

87. Wash.—State v. Superior Court 
of Douglas County, 268 P. 603, 148 
Wash. 203. 

20 C.J. p 966 note 88. 

8a Mich.—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

89. U.S.—Wabash Ry. Co. v. City of 
St. Louis, C.C.A.MO., 64 P.2d 921, 
affirming, D.C., City of St Louis v. 
Senter Commission Co., 3 F.Supp. 
308, and certiorari denied Wabash 
Ry. Co. V. City of St Louis, Mo., 54 
S.Ct 88, 290 U.S. 668, 78 L.Ed. 
677. 


Or.—^Kerns v. Union County, 261 P. 
76, 123 Or. 103. 

90. U.S.—U. S. V. Eighty Acres of 
Land in Williamson County, D.C. 
Ill., 26 F.Supp. 315. 

Cal.—Los Angeles County v. Marble¬ 
head Land Co., 273 P. 131, 95 Cal. 
App. 602. 

Ga.—St. Clair v. State Highway 
Board, 165 S.B. 297, 45 Ga.App. 
488. 

Ind.—Sisters of Providence of St. 
Mary’s of the Woods v. Lower 
Vein Coal Co., 154 N.E. 659, 198 
Ind. 645. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
115 Or. 562. 

91. U.S.—'U. S. V. Gideion-Anderson 
Co., D.C.MO., 16 F.Supp. 627. 

92. N.H.—Dummer Power Co. v. In¬ 
ternational Paper Co., 124 A. 556, 
81 N.H. 213. 

93. N.Y.—Clean Flood Abatement 
Commn. v. Merritt, 158 N.Y.S. 289, 
94 Misc. 3. 

20 C.J. p 966 note 89. 

Allegation of jurisdictional fact, 
even though not traversed, must be 
supported by proof.—In re Rogers, 
220 N.W. 808, 243 Mich. 517. 

94. Pa.—Gring v. Sinking Spring 
Water Co., 113 A. 435, 270 Pa. 232. 

20 C.J. p 967 notes 91, 92. 

Admissions or other proof sup¬ 
porting necessary allegations is suffi¬ 
cient.—U. S. v. Gideion-Anderson Co., 
D.C.MO., 16 F.Supp. 627. 

9&I N.Y.—Old Homestead Water Co. 
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Corporate existence of petitioner. When it is 
material, an allegation of the incorporation of pe¬ 
titioner must be proved,^® unless defendant admits®^ 
or fails to deny®^ Jt; but where the question of pe¬ 
titioner’s incorporation is immaterial, it need not be 
proved, although alleged.®® 

Character of me. Allegation and proof by de¬ 
fendant that the proposed use is private and not 
public are necessary and sufficient to raise the is¬ 
sue of public or private use.^ A general denial in 
the answer of the allegations in the complaint is not 
a denial that the land is intended to be used for 
public purposes.® 

Necessity. It is said that necessity becomes an 
issue by, and only by, reason of a constitutional or 
statutory provision expressly limiting the right to 
take private property to cases of necessity;® but 
it is also asserted that an issue of whether the land 
sought to be condemned is in excess of that need¬ 
ed for the contemplated improvements may proper¬ 
ly become one for judicial determination, provided 
it is raised by appropriate and adequate pleadings.^ 


29 C.J.S. 

A failure to deny will be given effect as an admis¬ 
sion.® 

Inability to agree with owner. An allegation of 
failure or inability to agree with the owner as to 
the purchase of the property, the value thereof, or 
the amount of damages must be proved where such 
failure or inability is made a condition precedent by 
statute,® but not otherwise.*^ When denied, the al¬ 
legation must be provedand there is authority for 
the view that it must be proved even though it is 
not denied;® but there is also authority to the con¬ 
trary.^® Where it is evident from the contest and 
the acts of the parties that they cannot agree, the 
judgment will not be reversed because no direct 
testimony was offered to show such inability to 
agree.ii 

Compensation. In a proceeding to assess damag¬ 
es arising out of a change of grade of a street, the 
issue to be tried is the amount of damages, if any, 
to abutting property.^® 

In his answer defendant may tender an issue on 
the question of the value of the land to be taken 
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V, Treyz, 195 N.T.S. 723, 202 App. 
Div. 98. 

20 C.J. p 967 note 95. 

96. Ill.—Peoria & P. U. R. Co. v. 
Peoria & F. R. Co., 105 Ill. 110. 

20 C.J. p 966 note 90. 

97. Cal.—^Boca & L. R. R. Co. v. 
Sierra Valleys R. Co., 84 P. 298, 
2 Cal.App. 546. 

20 C.J. p 967 note 91. 

98. Neb.—Clarke v. Chicago, K. & 
N. R. Co., 37 N.W. 484, 23 Neb. 
613. 

20 C.J. p 967 note 92. 

Failure to deny in mode xequlred by 
statute 

N.r.—^Erie & J. R. Co. v. Brown, 107 
N.T.S. 983, 57 Misc. 164. 

20 C.J. p 967 note 93 [a].^ . 

99. Cal.—^Pasadena v. Stimson, 27 P. 
604, 91 Cal. 238. 

20 C.J. p 967 note 94. 

1. Okl.—^Bilby v. District Court of 
Ninth Judicial Dlst, 16 P.2d 38, 
159 Okl. 268. 

2. Cal.—^People v. Milton, 96 P.2d 
159, 35 Cal.App.2d 549. 

3. Tex.—^Joyce v. T^s Power & 
Light Co., Civ.App., 298 S.W. 627. 

Outlet to highway 
Under a statute Intended to pro¬ 
vide for landowners cut off from new 
highways, or having only an inade¬ 
quate and inconvenient outlet there¬ 
to over old, abandoned roads, and 
conferring the right to condemn an 
easement or .right of way over in¬ 
tervening lands, a complalxiant need 
not show that be has no outlet but 
^(onlg tthat he does not have an ade¬ 


quate and convenient outlet.—Sorrell 
V. Wood, 8 Tenn.App. 84. 

Where telephone company has 
right to condemn right of way of 
railroad company, provided the ordi¬ 
nary use by the railroad company 
of its right of way shall not be ob¬ 
structed, the questions on the issue 
of necessity are: First, whether the 
use by the railroad company will be 
substantially obstructed; and sec¬ 
ond, whether the location and ease¬ 
ment sought to be acquired are 
necessary for the telephone company; 
the question whether the telephone 
company could construct its lines on 
other property is not open to de¬ 
termination.—St Louis & S. F. R. Co. 
V. Southwestern Tel. & Tel. Co., Ark., 
121 P. 276, 58 aaA. 198. 

4. Cal.—People v. Milton, 96 P.2d 

159, 35 Cal.App.2d 549. 

5. Matters admitted 

(1) A failure to deny admits^the 
necessity of the taking.—South Caro¬ 
lina R. Co. V. Blake, 43 S.C.L. 228. 

(2) Where landowner, in proceed¬ 
ing by Maine-New Hampshire inter¬ 
state bridge authority to condemn 
land for use. in connection with ap¬ 
proach to Interstate toll bridge, did 
not deny authority’s allegations that 
acquisition of rights in question was 
desirable and necessary in order to 
relocate high-tension line of a gas 
and electric company, landowner con¬ 
ceded, as far as his rights were con¬ 
cerned, that authority, might have 
condemned old transmission line of 
company.—^Malne-i^eyv Hampshire In¬ 
terstate Bridge Authority v. Howi 
N.H., 16 A2d 362. 
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6. Mich.—^In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

Tex.—Cook V. Ochiltree County, Civ. 
App., 64 S.W.2d 1018—Malone v. 
City of Madisonville, Civ.App., 24 
S.W.2d 483—^^Vatt v. Studer, Civ. 
App., 22 S.W.2d 709—^Ryan v. State, 
Civ.App., 21 S.W.2d 597. 

Wash,—State ex rel. Bremerton 
Bridge Co. v. Superior Court of Kit¬ 
sap County, 76 P.2d 990, 194 Wash. 

7. 

20 C.J. p 894 note 97. 

7. U.S.—^U. S. V. Gideion-Anderson 
Co., D.C.Mo., 16 F.Supp. 627. 

8. N.T.—Olean Flood Abatement 
Commn. v. Merritt, 158 N.T.S. 289^ 
94 Misc. 388. 

Xn North Carolina, an allegation of 
inability to agree with the owner, 
constituting a statement of a pre¬ 
liminary jurisdictional fact, presents*- 
a question to ^>e decided in the first 
instance by the clerk; and a denial 
of it in the answer does not raise 
an issue of fact to be tried by the 
jury.—Western Carolina Power Co. 
V. Moses, 133 S.E. 6, 191 .N.C. 744. 

9. Mich.—In re Rogers, 220 N.W. 
808, 243 Mich. 517. 

10. Mo.—Chicago, M. & St. P. R. Co. 

V. Randolph Town-Site Co., 15 S. 

W. 437, 103 Mo. 451. 

20 C.J. p 967 note 92 [c]. 

11. Ill.—Chicago, N. S. & M. R. Co. 
V. Chicago Title & Trust Co., 160 
N.E. 226, 328 Ill. 610—Alton & S. 

R. V. Vandalia R. Co., Ill N.E. 531, 
271 Ill. 558. 

12. Mo.—Kansas City v. Brown, 221 

S. W. 89, 286 Mo. 1. 
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and plaintiff must meet the issue in the replica¬ 
tion, or the fact, as pleaded, will be admitted for 
the purposes of the action.i3 By virtue of statu¬ 
tory requirement, however, allegations in the peti¬ 
tion concerning the value of the land or the amount 
of damages must be proved, even though not de- 
iiied.i4 

Evidence material to an issue of compensation or 
damages and supporting or refuting an allegation in 
a pleading is admissible and, conversely, evi¬ 
dence of particular items of damage which have not 
been pleaded, or have not been properly pleaded, 
may be inadmissible,or at least this is true in re¬ 
spect of special damages, that is, damages which 
naturally, but not necessarily, follow from the act 
complained of, which have not been specially plead¬ 
ed but there are, of course, some damages which 
are not special damages within the meaning of the 
rule that such damages must be pleaded in order 
to render evidence thereof admissible and proof 
of an alleged agreement as to compensation may be 
offered without pleading before commissioners.^^ 
Defendant is not estopped to show proper elements 


of damage by unnecessary allegations in the answer 
of improper elements of damage.^® 

An immaterial variance between allegations and 
proof is not fatal.^i Also, an immaterial variance 
between a writ of ad quod damnum by the con¬ 
demning party and the order directing it is no 
ground for setting aside the proceedings.22 

b. As to Title 

Ordinarily, there is no issue, in a condemnation pro¬ 
ceeding, as to the existence of title in defendant; but the 
nature and extent of the title may be shown by either 
party; and, under appropriate pleadings and evidence, 
the court may determine an issue as to the authority of 
plaintiff to appropriate a fee simple title, instead of a 
lesser estate or interest. 

If the petitioner recognizes the person in posses¬ 
sion of the land as its owner by instituting against 
him a condemnation proceeding, no issue is* raised 
as to the title to the land, and such person will not 
be required on the trial to prove his title,^^ since 
the petitioner will not be permitted to deny it.24 
So where the owner brings an action to recover the 
land, a plea by defendant for condemnation is an 
admission of plaintiff’s title but where the per- 


13. U.S.—^U. S. V. Oregon Ry. & Nav. 
Co., C.C.Or., 16 F. 624, 9 Sawy. 61. 

14. Ky.—Commissioners of Sewer¬ 
age of Louisville V. Relsert, 49 S. 
W.2d 324, 243 Ky. 494. 

15- Ill.—Forest Preserve List, of 
Cook County v. Eckhoff, 24 N.E.2d 
52, 372 Ill. 391. 

20 C.J. p 965 note 85 [a] (3), (4). 

16. Or.—Tillamook County v. John¬ 
son, 190 P. 159, 96 Or. 623, 10 A. 
L.R. 448. 

Tex.—Central Power & Light Co. v. 

Mauritz, Civ.App., 7 S.W.2d 937. 

20 C.J. p 966 note 85 [a] (6), (8), 

( 10 ). 

Xack of damage 

It is proper to exclude evidence 
that the value of the property is not 
decreased where the only issue be¬ 
fore the court is how much compen¬ 
sation shall be paid and not whether 
any amount shall be paid.—Texas 
Power & Light Co. v. Snell, Tex.Civ. 
App., 16 S.W.2d 180. 

17- Cal.—San Mateo County v. 
Christen, 71 P.2d 88, 22 CaLApp. 

2d 375 : 

Folnt was conceded in one case, 
although the court apparently fav¬ 
ored the contrary view.—^Texas Pow¬ 
er & Light Co. V. Snell, Tex.Civ.App., 
15 S.W.2d 180. 

Xhterest for delay in payment of 
compensation after taking is recov¬ 
erable provided, as has been held in 
some cases, a demand for interest is 
made in the complaint.—Routh v. 
Texas Tract. Co., Tex.Clv.App.v 148 S. 
W. 11527 -Morris V. Coleman County, 
Tex.(;iv.App., 35 S.W. 29—Cunning¬ 


ham V. San Saba County, 32 S.W. 
928, 33 S.W. 892, 11 Tex.Civ.App. 657. 

18. N.M.—Board of Corners of Roos¬ 
evelt County V. Good, 106 P.2d 470, 
44 N.M. 495. 

Or.—City of La Grande v. Rumel- 
hart, 246 P. 707, 118 Or. 166. 

19. U.S.—^U. S. V. Gideion-Anderson' 
Co., D.C.MO., 16 F.Supp. 627. 

20. N.M.—State Suncrest Lumber 

Co., 154 S.E. 72, 199 N.C. 199. 

21. 'Cal.—San Joaquin & Kings Riv¬ 
er Canal & Irrigation Co. v. Stev- 
inson, 128 P. 924, 164 Cal. 221. 

20 C.J. p 968 note 7. 

22. Va.—Coleman v. Moody, 4 Hen. 
& M. 1, 14 Va. 1. 

23. Miss.—^Mississippi State High¬ 
way Commission v. West, 179 So. 
279, 283, 181 Miss. 206, citing Cor¬ 
pus Juris. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. V. Pry, 23 N.E.2d 
962, 963, 62 Ohio App. 323, quoting 
Corpus Juris. 

Okl.—State v. Sheil, 64 P.2d 1030, 
1031, 176 Okl. 73, quoting Corpus 
juris. 

Tex.—Pois V. Sharman, Civ.App., 296 
S.W. 665. 

Wis.—Skalicky v. Friendship Electric 
Light & Power Co., 214 N.W. 388. 
193 Wis. 395. 

20 C.J. p 967 note 97. 

Merchantable title need not be 
proved by defendant where plaintiff 
alleges a claim of ownership by de¬ 
fendant and during the trial does not 
make any claim that it owns any 
part of the land, but tacitly acqui¬ 
esces in defendant's claim of own¬ 
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ership.—^U. S. v. Chicago, B. & Q. R. 
Co., C.C.A.Wis., 90 F.2d 161, certiorari 
denied 58 S.Ct. 33, 302 U.S. 714, 82 
L.Ed. 551. 

Effect of answer or exceptions 

(1) Where the answer admits that 
defendant claims an interest in the 
property, as alleged by petitioner, the 
court cannot inquire whether the 
claim is well founded, such fact not 
being in issue.—^New York, N. H. & 
H. R. Co. V. Illy, 65 A. 965, 79 Conn. 
526. 

(2) Exceptions filed by life tenant 
solely to object to amount of award 
do not raise issue as to title, especial¬ 
ly as life tenant represents remain¬ 
dermen under statute.—State ex rel. 
Scott V. Trimble, 272 S.W. 66, 308 
Mo. 123, quashing State ex rel. and 
to Use of Clinkscales v. Scott, 261 
S.W. 680, 216 Mo.App. 114. 

24. Ohio.—^Muskingum Watershed 
Conservancy Dist. v. Pry, 23 N.E. 
2d 962, 963, 62 Ohio App. 323, quot¬ 
ing Corpus Juris. 

Okl.—State v. Sheil, 54 P.2d 1030, 
1031, 176 Okl. 73, quoting Corpus 
Juris. 

Tex.—Payton v. Travis, Civ.App., 129 
S.W.2d 361, 363, citing Corpus Ju¬ 
ris. 

Wis.—Skalicky v. Friendship Electric 
Light & Power Co., 214 N.W. 388, 
193 Wis. 395. 

20 C.J. p 967 note 98. 

Contra City of St. Louis v. Barthel, 
166 S.W. 267, 256 Mo. 256. 

25. Ohio.—Muskingum Watershed 
Conservancy Dist. v. Pry, 23 N.B. 
2d 962, 963, 62 Ohio App. 323, quot¬ 
ing Corpus Juris. 
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son whose lands it is claimed are being taken initi¬ 
ates condemnation proceedings, he must both assert 
and prove his title and such title, if not conceded, 
is in issue.26 

The condemnor need not admit the nature or ex¬ 
tent of the alleged owner’s title, but may prove it 
at the trial.27 Also, while the condemning party is 
bound by its allegation of title in defendant, the lat¬ 
ter is not bound by the petitioner’s averments, but 
may show the true state of facts and what his right 
and title actually are;28 and where the proof of¬ 
fered by defendant affirmatively shows that he nei¬ 
ther owns the land nor claims to be the owner there¬ 
of and holds neither a lien nor an unexpired lease 
thereon, the general rule as to the effect of the 
averments of the petition as to title does not pre¬ 
clude tile denial of substantial damages.29 

Where defendant in its answer claims title and 


damages, and the reply sets up title in plaintiff, ac¬ 
quired since the commencement of the action, and 
denies defendant’s title, defendant is not entitled to 
a dismissal on the ground that plaintiff is assert¬ 
ing paramount title and that there is nothing to con- 
demn.30 Also, the general rule as to plaintiff’s rec¬ 
ognition of defendant’s title is not-applicable where 
plaintiff alleges in its petition that it institutes the 
condemnation proceedings, pursuant to statutory 
provisions, in order that its title may be freed from 
such defects as exist by reason of the claims of de- 
fendants.2^ 

Under pertinent statutory provisions and the con¬ 
struction thereof, the court may have jurisdiction to> 
decide an issue joined as to the authority of plain¬ 
tiff to appropriate the fee simple title instead of a 
lesser estate or interest, such as an easement.^^ 
Such a question must be raised by appropriate 
pleadings and evidence in support thereof.33 


L HEARING AND DETERMINATION AS TO RIGHT TO TAKE AND OTHER PRELIMINARY 

QUESTIONS 


§ 267. In General 

The owner of property to be condemned Is entitled 
to a hearing on the question of public use, but as to other 
questions, such as the right to condemn, the necessity for 
the taking, and other preliminary questions, his right to 
a hearing thereon in the condemnation proceeding de¬ 
pends on the controlling constitutional and statutory pro¬ 
visions, as does also the time and manner In which such 
questions may be raised. 

In general in condemnation proceedings a party 


has a right to be heard in defense of his property 
rights.^^ Although the landowner is entitled to no¬ 
tice and an opportunity to be heard on the question, 
of damages, see supra § 242, his right to a hearing 
on the question of the right to condemn and other- 
issues preliminary to the assessment of damages,, 
and the time and mode of determining such issues,, 
depend on the applicable constitutional and statutory 
provisions, which vary in the different jurisdic- 
tions.35 


Tex,—Quanah, A. & P. R. Co. v. Col¬ 
lett, Civ.App., 190 S.W. 1128, 

26. Wis.—Skalicky v. Friendship 
Electric Light & Power Co., 214 
N.W. 388, 193 Wis. 395. 

27. Ohio.—^Muskingum Watershed 
Conservancy Dist. v. Fry, 23 N.E. 
2d 1962, 963, 62 Ohio App. 323, quot¬ 
ing Corpus Jtqris. 

Wash.—Walla-Walla v. Demant Bros. 
Co., 121 P. 63, 67 Wash. 186. 

28. Ohio.—^Muskingum Watershed 
Conservancy Dist. v. Pry, 23 N.E. 
2d 962, 963, 62 Ohio App. 323, quot¬ 
ing Corpus Juris. 

20 C.J. p 967 note 2. 

29. Miss.—^Mississippi State High¬ 
way Commission v. West, 179 So. 
279, 181 Miss. 206. 

30. Utah.—^Ketchum Coal Co. v. Car¬ 
bon County Dist. Ct., 159 P. 737, 
48 Utah 342. 

31. Wis.—^Perszyk v. Milwaukee 
Electric Ry. & Light Co., '254 N.W. 
753, 215 Wis. 233, 93 A.L.R. 396. 

32. Ind.—^Pingry v. Indiana Hydro¬ 


electric Power Co., 151 N.E. 226, 
197 Ind. 426. 

33. Cal.—People v. Milton, 96 P.2d 
169, 35 Cal.App.2d 549. 

34. N.T.—^In re East River Drive, 
Borough of Manhattan, City of 
New York, 289 N.T.S. 433—In re 
Triborough Bridge Approach, City 
of New York, 288 N.Y.S. 697, 159 
Misc. 617. 

35. Colo.—Jennings v. Board of 
Com’rs of Montrose County, 277 
P. 467, 85 Colo. 498. 

Fla.—Wilton v. St. Johns County, 
123 So, 527, 98 Fla. 26, 65 A.L.R. 
488, setting aside 117 So. 321. 

20 C.J. p 970 note 37. 

Consolidation 

(1) Consolidating condemnation 
cases for one hearing on public use 
and necessity was within trial court’s 
discretion.—State v. Superior Court 
in and for Chelan County, 259 P. 379, 
145 Wash. 129, error dismissed Wick 
V. Superior Court of State of Wash¬ 
ington in and for Chelan County, 49 
S.Ct. 94, 278 U.S. 676, 73 L.Ed. 515, 
and appeal dismissed Wick v. Chelan 
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Electric Co., 50 S.Ct. 41, 280 U.S- 
108, 74 L.Ed. 212, dismissing appeal. 
Chelan Electric Co. v. Wick, 269 P.- 
827, 148 Wash. 479. 

(2) Earlier cases on this point see> 
20 C.J. p 970 note 37 [j]. 

Creatiou of nuisance 
The legislature could confer on 
city power to condemn property for* 
public purposes even to the extent of 
taking a man’s house, for all private 
property is subject to such appropri¬ 
ation in the reasonable exercise of 
the police power, and in no event 
should a public- need be lightly- 
stayed; hut, if clearly established on. 
an appropriate issue that the main¬ 
tenance of a cemetery on the site- 
sought to be condemned therefor will 
create a nuisance causing substantial 
damages to defendants* homes, plain¬ 
tiff’s petition must fail where the* 
legislature has not authorized the 
taking of a person’s home.—Town of 
Selma v. Noble, 111 S.E. 543, 183 N.. 
C. 322. 

Desoziptlon of property 
In condemnation proceedings, land¬ 
owner has right to be heard on de-. 
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As is shown supra § 30, the question of public use 
is ultimately for the courts to determine, and the 
landowner may contest the proceedings on- the 
ground that such use is not public,36 but there need 
be no preliminary proceedings for the determina¬ 


tion of this question it can be raised at any stage 
of the proceedings and can generally be determined 
from an inspection of the pleadings.38 

Under some statutes a hearing may be had on the 
question of the right to condemn,^^ but in the ab- 


scription of land used In instituting 
proceedings, and departure in this re¬ 
spect is fundamental.—Britton v. 
Berkeley Tp. Board of Education, 133 
A. 720, 102 N.J.Law 523. 
Setenulnatlon by clerk 

In a condemnation proceeding, not- 
ivithstanding issuable matter in the 
pleadings, it is the duty of the clerk 
in the first instance to pass on all 
disputed questions presented and as¬ 
sess the damages through the com¬ 
missioners duly appointed, and to al¬ 
low the parties by exceptions to raise 
any question of law or fact issuable 
or otherwise to be considered on 
appeal from his award of damages.— 
Town of Selma V. Noble, 111 S.E. 643, 
183 N.C. 322. 

Xn contest between individuals 

The landowner whose land is being 
taken for use as a cartway is en¬ 
titled to opportunity to be heard, 
since contest for a cartway is be¬ 
tween individuals, and is conducted 
with a view of primarily benefiting 
•one to the detriment of the other.— 
Waldroup v. Ferguson, 195 S.E. 615, 
213 N.C. 198. 

ZTecessity to consider all questions 

(1) All preliminary questions must 
be decided in favor of corporation to 
•entitle it to appropriate property, and, 
if finding is adverse on first matter, 
remaining matters need not be 
proved.—Snyder v. New York, C. & 
St. L. R. Co., 157 N.E. 427, 24 Ohio 
App. 514, affirmed 160 N.E. 615, 118 
Ohio St. 72, affirmed 49 S.Ct. 176, 278 

U.S. 578, 73 L.Ed. 516, and error dis¬ 
missed 49 S.Ct. 92, 278 U.S. 573, 73 
Xi.Ed. 513, vacated 49 S.Ct. 176, 278 

U.S. 678, 73 L.Ed. 516. 

(2) Insolvency court need not pass 
■on all jurisdictional questions in 
appropriation proceedings after find¬ 
ing that evidence was insufficient to 
show corporation’s inability to agree 
with owners.—Snyder v. New York, 
C. & St. L. R. Co., 157 N.E. 427, 24 
Ohio App. 514, affirmed 160 N.E. 615, 
118 Ohio St. 72, affirmed 49 S.Ct. 176, 
278 U.S. 578, 73 L.Ed. 616, and error 
dismissed 49 S.Ct. 92, 278 U.S. 573, 
73 L.Bd. 513, vacated 49 S.Ct. 176, 
278 U.S. 578, 73 L.Ed. 616. 

Prior dedication to public use 

In condemnation proceeding by 
navigation district to obtain ease¬ 
ment over lands of condemnee held 
under lease from state, where evi¬ 
dence showed that no substantial in¬ 
jury to leasehold estate would re¬ 
sult, determination of whether lease¬ 
hold was dedicated to public use was 
unnecessary.—^National Ass’n of Au¬ 


dubon Societies v. Arroyo Colorado 
Nav. Dist. of Cameron and Willacy 
Counties, Tex.Civ.App., 110 S.W.2d 
150. 

Provision for raising compensation 
Where statute providing for the 
condemnation of highways, sufficient¬ 
ly guarantees the compensation pro¬ 
vided for by the Constitution, con¬ 
sideration of the question whether 
other statutes sufficiently provide for 
the raising of the fund from which 
compensation is to be paid, etc., is 
not necessary.—State Highway Com¬ 
missioner V. Kreger, 105 S.E. 217, 128 
Va. 203. 

TTse to which property may be put 
In proceeding to condemn adjoin¬ 
ing landowner’s fee in street which 
borough wished to use for a build¬ 
ing in which sewerage would be 
chlorinated, the question of right of 
borough to maintain building in 
street as against right of public to 
use street as a public highway could 
not be raised.—^Paulks v. Borough of 
Allenhurst, 1 A.2d 6, 120 N.J.Law 
486. 

Where all legal requirements have 
been complied with 
Where it becomes necessary to take 
private property for a public im¬ 
provement, and all strict require¬ 
ments of the law have been met, the 
only question is what is the own¬ 
er’s loss.—Schulz V. Central Nebras¬ 
ka Public Power & Irrigation Dist., 
Neb., 293 N.W. 409. 

Where statute provides preliminary 
proceeding by a board of supervisors 
for the assessment of damages before 
the institution of condemnation pro¬ 
ceedings, a determination by the 
court on a writ of review to the 
proceedings ot such board that the 
board had jurisdiction is conclusive 
for the purposes of the condemnation 
proceeding.—Glenn County v. John¬ 
ston, 62 P. 66, 129 Cal. 404. 

Refusal of judge to hear evidence 
Objecting landowners in a pro¬ 
ceeding to establish a drain cannot 
complain that the probate judge re¬ 
fused to hear proof on the insufficien¬ 
cy of the outlet to the proposed 
drain, where the judge stated that 
such proof should be submitted to 
the commissioners or a jury and ob¬ 
jectors had abundant opportunity to 
offer such proof and did not do so. 
—Doane v. Biggs, 172 N.W. 570, 206 
Mich. 320. 

36. Minn.—State v. City of Monte¬ 
video, 171 N.W. 314, 142 Minn. 157. 
Ohio.—Sargent v. City of Cincinnati, 
144 N.E. 132, 110 Ohio St. 444. 
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Va.—Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

20 C.J. p 971 note 39. 

Fresnmptiou 

Court cannot presume that land 
taken for street purposes will be 
otherwise used.—City of Jacksonville 

V. Dorwart, 164 N.E. 129, 333 Ill. 
143. 

37. Mo.—State v. Engelmann, 17 S. 

W. 759, 106 Mo. 628—St. Louis 

V. Frank, 9 Mo.App. 579, affirmed 
78 Mo. 41. 

Prior determination by legislative 
agency not required 
In eminent domain proceeding, pub¬ 
lic nature of use need not be deter¬ 
mined in first instance by legislative 
agency invested with authority to 
select commissioners, but it is suf¬ 
ficient if a timely hearing is afford¬ 
ed prior to conclusion of proceed¬ 
ings.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 126 N.J. 
Law 336. 

3a Mo.—State v. Engelmann, 17 S. 

W. 759,- 106 Mo. €28. 

39. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 627, 98 Fla. 26, 65 A. 
L.R. 488, setting aside 117 So. 321. 
Ohio.—Snyder v. New York, C. & St. 
L. R. Co., 160 N.E. 616, 118 Ohio 
St. 72, affirming 157 N.E. 427, 24 
Ohio App. 514, affirmed 49 S.Ct. 176, 
278 U.S. 578, 73 L.Ed. 516, and 
error dismissed 49 S.Ct. 92, 278 U. 
S. 573, 73 L.Ed. 513, vacated 49 
S.Ct. 176, 278 U.S. 578, 73 L.Ed. 516. 
Va—Light V. City of Danville, 190 
S.E. 276, 168 Va. 181. 

20 C.J. p 971 note 42. 

Prior appropriation 
Default of property owner in per¬ 
mitting a judgment and order in con¬ 
demnation , proceedings, appointing 
commissioners, without interposing 
an answer, will be opened, where it 
occurred through failure of his at¬ 
torney to carry out instructions, and 
proposed answer raises question of 
the right to condemn by reason of a 
prior appropriation of lands by the 
state of New York.—Lehigh Valley 
Ry. Co. V. Kalb, 180 N.Y.S. 98, 110 
Misc. 250. 

Where prior use not interfered with 

Whether navigation district was 
without power of eminent domain 
over leasehold estate held by con¬ 
demnee by virtue of prior statute 
without showing of absolute neces¬ 
sity would not be determined, where 
evidence showed that taking of ease¬ 
ment would not Interfere with use of 
property.—^National Ass’n of Audu- 
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sence of statutory provisions authorizing it the land- 
owner is not entitled to a hearing on such question 
in the condemnation proceedings;^® and in some 
jurisdictions if the right to condemn is disputed that 
is to be decided by a suit in equity,or the regu¬ 
lar machinery of the courts is available for the de¬ 
termination of such issue,42 or it may be decided at 
the hearing for the appointment of commissioners.^^ 
Also, where the sovereign power of eminent domain 
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is delegated with limitations or conditions on the 
exercise of the right, the owner of the property 
sought to be taken under such delegated authority 
has a right to be heard in an appropriate tribunal 
on the question of whether the delegated authority 
is being duly exercised in taking his property.44 

Under some statutes the landowner is entitled to 
a hearing on the question of the necessity for the 
taking,45 unless the answer fails to raise the is- 


bon Societies v. Arroyo Colorado Nav. 
Dist. of Cameron and Willacy Coun¬ 
ties, Tex.Civ.App., 110 S.W.2d 150, 
under 'which leasehold estate was 
dedicated to a public use. 

Questions wMoh. nuiy be considered 

(1) In action in federal district 
court by state governmental agency, 
granted license by federal power com¬ 
mission for construction of dam on 
nonnavigable river, to condemn land 
for reservoir purposes, defendants 
have the right to have the court rule 
on the Question of whether the fed¬ 
eral power commission has any juris¬ 
diction over such river.—Grand Riv¬ 
er Dam Authority v. Going, D.C.Okl., 
29 F.Supp. 316. 

(2) In such action defendants can 
challenge the constitutionality of 
Federal Power Act and validity of 
license without United States or 
power commission being parties to 
case.—Grand River Dam Authority 
V. Going, supra. 

(3) However, if the federal power 
commission had jurisdiction to grant 
license defendants cannot challenge 
validity of license on ground that 
there was not suiRcient evidence be¬ 
fore commission, nor can they have 
license set aside or vacated without 
presence of United States as party, 
but they can deny power of congress 
to authorize commission to grant li¬ 
cense.—Grand River Dam Authority 
V. Going, supra. 

Time as of which xigfht should be de- 
termiued 

Whether right to condemn exists 
should be determined as of date of 
hearing.—^Pine Martin Mining Co. v. 
Empire Zinc Co.. 11 P.2d 221. 90 Colo. 
629. 

40. U.S,—^Louisville & N. R. Co. v. 
Western Union Telegraph Co., 39 
S.Ct. 513, '250 U.S. 363, 63 L.Bd. 
1032, affirming 233 P. 82, 147 C.C.A. 
162, and Western Union Telegraph 
Co. V. Louisville & N. R. Co., 65 
So, 660, 107 Miss. 626—Forbes v. 
U. S., C.C.A.Ala., 268 F. 273, affirm¬ 
ing, D.C., U. S. v. Forbes, 259 F. 
5$5. 

Ark.—Cairo, T. & S. R. Co. v. Arkan¬ 
sas Short Line, 288 S.W. 715, 172 
Ark. 317. 

20 OJ. p 971 note 43. 

CSontrol by private corporation 

eminent domain - proceeding, 


Question whether city could invoke 
power to condemn for public library 
to be controlled by private corpora¬ 
tion was Improper.—Johnson v. City 
of Baltimore, 148 A. 209, 158 Md. 
93, 66 A.L.R. 1488. 

41. U.S.—Alabama & V. Ry. Co. v. 
Jacksori & E. Ry. Co.. 46 S.Ct. 635, 
271 U.S. 244, 70 L.Ed. 928, revers¬ 
ing 101 So. 553, 136 Miss. 726— 
Louisville & N. R. Co. v. Western 
Union Telegraph Co., 39 S.Ct. 513, 
250 U.S. 363, 63 L.Ed. 1032, af- 
, firming 233 F. 82, 147 C.C.A. 152, 
and Western Union Telegraph Co. 
V. Louisville & N. R. Co., 65 So. 650, 
107 Miss. 626. 

Ark.-Cairo, T. & S. R. Co. v. Arkan¬ 
sas Short Line, 288 S.W. 715, 172 
Ark. 317. 

20 C.J. p 971 note 43 [c]. 

Future plains not considered 

Under statute giving one railroad 
right to intersect and connect with 
another, court in passing on reason¬ 
ableness of proposed junction, will 
not consider plans of railroad seek¬ 
ing connection, to be executed in the 
distant future.—Alabama & V. Ry. 
Co. v. Jackson & E. Ry. Co., 101 So. 
553, 136 Miss. 726, reversed on other 
grounds 46 S.Ct 536, 271 U.S. 244, 
70 L.Bd. 928. 

Transfer dependent on existence of 
valid issue 

Since the right of eminent domain 
may be exercised by a de facto cor¬ 
poration, a proceeding by a de facto 
railroad corporation to condemn a 
crossing over another railroad's right 
of way will not be transferred to 
chancery, which could only dismiss 
complaint for injunction based on 
theory that the corporation was not 
de jure and so did not have the 
right of eminent domain.—Cairo, T. 
& S. R Co. V, Arkansas Short Line, 
288 S.W. 715, 172 Ark. 317. 

42. S.C.—Riley v. Charleston Union 
Station Co., 45 S.E. 149, 67 S.C. 84. 

20 C.J. p 971 note 43 [dj. 

43. U.S.—Forbes v. U. S., C.C.A.Ala., 
268 F. 273, affirming, D.C., U. S. 
v. Forbes, 269 F. 685. 

44: Fla.—SpafCord v. Brevard Coun¬ 
ty, 110 So. 451, 92 Fla. 617. 

Taking by corporate state agency 
Constitution contemplates taking 
by corporate state agency shall be 
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by due course of law, after notice and 
reasonable opportunity to be heard 
has been given owner.—SpafCord v. 
Brevard County, 110 So. 451, 92 Fla. 
617. 

Bearing on compensation 

Owner is entitled to be heard as to 
what is just compensation before 
property is appropriated, especial¬ 
ly where right to condemn is delegat¬ 
ed with limitations and conditions.— 
Spafford v. Brevard County, supra. 

45. Idaho.—Orangeville Highway 
Dist. V. Ailshie, 290 P. 717, 49 Ida¬ 
ho 603. ' 

20 C.J. p 972 note 44. 

Opportunity for hearing 

(1) Expropriation proceeding, with¬ 
out opportunity to owner to be heard, 
is invalid.—^Police Jury of St. Martin 
Parish v. Kidder, 4 La.App. 296. 

(2) Landowner must have notice 
and opportunity to defend condemna¬ 
tion of property on questions of ne¬ 
cessity.—Board of County Road Com¬ 
missioners of Macomb County v. El- 
banowski, 212 N.W. 975, 238 Mich. 
29—^Hendershott v. Rogers, 211 N.W. 
905, 237 Mich. 338. 

(3) The owner should be afforded 
every reasonable opportunity to be 
heard.—Spafford v. Brevard County, 
110 So. 451, 92 Fla. 617. 

Constitutional necessity 

Law authorizing state highway 
commissioner to condemn property 
was unconstitutional for failure to 
accord landowner notice and hearing 
on Question of necessity for the tak¬ 
ing.—Board of County Road Commis¬ 
sioners of Macomb County v. Elba- 
nowski, 212 N:W. 975, 238 Mich. 29 
—^Hendershott v. Rogers, 211 N.W. 
905, 237 Mich. 338. 

Jurisdictional rsQuisite 

Judicial hearing by highway com¬ 
missioner of evidence of necessity for 
condemnation and prior effort to pur¬ 
chase, followed by determination of 
necessity and of attempt to purchase, 
are jurisdictional requisites to con¬ 
demnation.—^Petition of State High¬ 
way Com'r, 233 N.W. 172, 252 Mich. 
116. 

Construction of statute 

“Particular," as used In R.S. c 61 
§§ 23, 24, giving to owner of property 
appropriated for public purpose right 
to hearing on “necessity of the par- 
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sue;^® but in some jurisdictions, although the ques¬ 
tion of necessity is ultimately a judicial one, it is not 
so in the first instance,^7 and in others where the 
property is to be put to a public use the courts will 
not inquire into the question of-its necessity unless 
there is an apparent abuse of the petitioner’s dis¬ 
cretion.'^® However, as previously stated, and sub¬ 


§ 2 

ject to the qualifications there mentioned, see s 
pra §§ 88-91, the question of the necessity or c 
pediency of exercising the power of eminent doma 
in a particular case is generally held to be politic 
in its nature, and the landowner is not entitled to n 
tice and hearing thereon as a matter of right: 
nor has he a right to a judicial hearing on the r 


ticular appropriation determined,” 
means “detailed.”—Roberts v. Port¬ 
land Water Dist., 126 A. 162, 124 Me. 
63. 

isrecessitr of evidence 

In proceedings by a mine company 
to condemn a railroad right of way, 
under St. § 815, which allows the con¬ 
demnation of a strip fifty feet wide 
for each track necessarily construct¬ 
ed, the circuit court could not as¬ 
sume without evidence that the peti¬ 
tioner was not entitled to condemn a 
strip one hundred feet wide, which 
would involve the assumption that 
only one track was necessary.—Roy¬ 
al Elkhorn Coal Co. v. Elk Horn Coal 
Corporation, 237 S.W. 1083, 194 Ky. 
8 . 

Officer qualified to conduct hearing 

Highway commissioner, whose only 
interest in securing right of way whs 
that of public official, was not dis¬ 
qualified by personal interest from 
acting in judicial capacity,—Fitzsim¬ 
mons & Galvin v. Rogers, 220 N.W. 
881, 243 Mich. 649. 

Questions considered 

CD Excessive expense of construct¬ 
ing work on different plan than suit¬ 
able plan approved by condemnor 
may be considered on question of 
necessity for appropriating land.— 
Davidson v. Commonwealth, ex rel. 
State Highway Commission, 61 S.W. 
2d 34, 249 Ey. 568. 

(2) Owners of land, sought to be 
condemned for use in building bridge 
approach levee, could not require con¬ 
demnor to build it on elevation of 
concrete or other material at much 
greater expense so as to dispense 
with necessity of taking land.—^Da¬ 
vidson V. Commonwealth, ex rel. State 
Highway Commission, supra. 

(3> In passing on the question of 
necessity the greatest good to the 
public and the least injury to the 
property owner are questions of fact 
to be determined.—State v. Whit¬ 
comb, 22 P.2d 823, 94 Mont. 415— 
State V. District Court of Fourth Ju¬ 
dicial Dist. in and for Mineral Coun¬ 
ty, 300 P. 916, 90 Mont. 191. 

(4) Commissioners appointed to de¬ 
termine necessity of taking cannot 
determine whether plaintiffs had 
right to use Intended or whether 
such use could ever be consummat¬ 
ed, and hence cannot consider, in pro¬ 
ceeding to condemn land for water 
pipe line, whether there is any water 


which petitioners can use.—^Haver v. 
Matonock, 225 P. 834, 75 Colo. 301. 

(5) Earlier cases on this‘point see 
20 C.J. p 972 note 44 [e]. 

Taking by individual or private cor¬ 
poration 

Owner of land sought to be con¬ 
demned by individual or mere pri¬ 
vate corporation may contest taking 
and necessity.—^Utah Copper Co. v. 
Montana-Bingham Consol. Mining Co., 
255 P. 672, 69 Utah 423. 

Taking by water district 

The legislature can make the ex¬ 
istence of a genuine necessity for 
the appropriation determinable by a 
court, and it has done so in the in¬ 
stance of a taking by a water dis¬ 
trict. In the absence of the statute 
the trustees of the district would 
have judged finally of the necessity 
and expediency for taking the peti¬ 
tioner’s land; under the statute, the 
judicative jurisdiction of the trus¬ 
tees, on the point of the necessity 
for the taking, was primary only.— 
Roberts v. Portland Water Dist., 126 
A. 162, 124 Me. 63. 

Effect of determination 

(1) Where water district took and 
preliminarily occupied certain land, 
and, in proceedings by owners un¬ 
der R.S. c 61 §§ 23-25, it was ad¬ 
judged that necessity for taking 
existed as to part only of such land, 
district could hold such part without 
recommencing proceedings.—Roberts 
V. Portland Water Dist., supra. 

(2) In eminent domain action, one 
of the possible issues is whether 
there is any public necessity to take 
owner’s land, and, if such issue is 
decided against the condemnor, the 
proceeding terminates and the own¬ 
er is restored to possession of his 
land, if possession thereof has been 
previously taken by the condemnor. 
—Metropolitan Water Dist. of South¬ 
ern California v. Adams, 107 P.2d 618, 
16 Cal.2d 676, prior opinion 99 P.2d 
675. 

Beoord of proceedings 

Statutory provision for hearing on 
necessity for condemnation and prior 
attempt to purchase contemplates 
that highway commissioner shall 
make record of proceedings and evi¬ 
dence.—^Petition of State High^yay 
Com’r, 233 N.W. 172, 252 Mich. 116. 

46. Colo.—^Lavelle v. Julesburg, 112 

P. 774, 49 Colo. 290. 

47. Idaho.—Orangeville Highway 
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Dist. V. Ailshie, 290 P. 717, 49 Ida 
603. 

48. Ill.—Payette County v. Whitfo’ 
6 N.E.2d 157, 365 Ill. 229. 

Abuse of discretion not shown 
In proceeding to condemn lands i 
highway, there was no abuse of d 
cretion warranting court's inqui 
into necessity where evidence show 
resolution setting forth necessity a 
maps and plans disclosing highw 
of ordinary width with ordina 
curves carrying approval of highw 
officials.—Fayette County v. Wh 
ford, supra. 

49. U.S.—In re Condemnations f 
Improvement of Rouge River, D. 
Mich., 266 P. 105. 

Ala.—^Dean v. County Board of Ed 
cation. 97 So. 741, 210 Ala. 256. 
Ark.—^Arkansas State Highway Coi 
mission v. Hammock, 148 S.W. 
324—Crawford County v. Slmmoi 
1 S.W.2d 561, 175 Ark. 1051. 

Cal.—City of Oakland v. Parker, 2 
P. 68, 70 Cal.App. 296. 

Tex.—Pecos & N. T. R. Co. v. Maloz 
Civ.App., 190 S.W. 809, reversed 
other grounds, Com.App., 222 S.'' 
217. 

20 C.J. p 972 note 47. 

Hot a prerequisite 
Under a statute authorizing cha 
nel companies to construct chann< 
from the gulf so far inland as 
reach places of safety from stori 
and tidal waves, and to condemn la 
therefor, such a company need z 
show, as a prerequisite to condemr 
tion, that it is necessary to take t 
land in order to reach a place 
safety.—Crary v. Port Arthur Cha 
nel, etc., Co., 47 S.W. 967, 92 Tex. 2 
Petition held sufficient to show i 
cessity 

An averment in a petition for c< 
demnation that a board of educati 
was desirous of rebuilding a sch 
building to make it adequate, and 
that purpose it was necessary to 
cure the land of defendant, and 
prosecution of the petition to ju* 
ment by the board showed sufflcie 
ly that the board had determii 
the necessity for taking the prop 
ty.—Dean v. County Board of Edu 
tion, 97 So. 741, 210 Ala. 256. 

▼aiue only issue 
In proceedings to appropriate i 
Vate property for municipal use, oi 
issue relates to value of property 
Emery v. City of Toledo, 167 N 
889, 121 Ohio St 257. 
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cessity and expediency of the public improvement 
which will result in the taking of his land or other 

property.50 

The court will not try or determine conflicting 
adverse claims of different corporations seeking to 
condemn the same property,51 nor, in a proceeding 
to condemn the right to erect and operate a tele¬ 
graph and telephone line along a railroad right of 
way, is it necessary to decide in limine whether the 
proposed line will interfere with an existing line 
owned by intervener nor will the court compel 
the owner to exercise a right to elect as to which of 
alternative rights in the property condemned it will 
take;5® but, as appears supra § 205, the court may 
determine adverse claims of defendants to the prop¬ 


erty, and the fact and extent of plaintiff’s interest 
where such interest is asserted by plaintiff and de¬ 
nied by defendant.54 

Under some statutes questions intended to defeat 
condemnation proceedings must be raised in ad¬ 
vance and be determined by the court in limine.s^ 
Such questions include the right to condemn 
whether or not the property sought to be taken be¬ 
longs to the class of property, or is such, that it 
is subject to condemnation for the use stated 
whether or not the purpose for which the property 
is sought to be taken is one for which condemna¬ 
tion is permitted whether or not the petitioner 
and the owner have been able to come to an agree¬ 
ment concerning a purchase of the land;59 and 


Declsioii *by mimiclpaiity 
Where legislative power to deter¬ 
mine necessity of condemning prop¬ 
erty for public use is delegated to 
municipality, municipality may de¬ 
cide Question of necessity ex parte 
without hearing and without appeal 
from its decision to impartial tribu¬ 
nal.—City of Newport v. Newport 
Water Corporation, 189 A. 843, 57 R. 
I. 269. 

Sa irew Toxk 

(1) It has been stated that the 
common council is judge of the 
amount of land needed in proceedings 
to condemn land for a municipal air¬ 
port.—In re Airport or Landing Field 
of City of Utica in Town of Marcy,. 
234 N.Y.S. 668, 134 Misc. 60. 

(2) On the other hand, it has been 
stated in condemnation proceedings 
by a railway company that the ques¬ 
tion of necessity is always open to 
litigation by property owners in these 
proceedings^ since the petitioner can¬ 
not acquire property that is not nec¬ 
essary for its purposes.—Lehigh Val¬ 
ley Ry. Co. V. Kalb, 180 N.Y.S. 98, 110 
Misc. 250. 

50. U.S.—State of Missouri ex rel. 
and to Use of Camden County, Mo. 
V. Union Electric Light & Power 
Co., D.C.MO., 42 P.2d 692. 

Minn.—State v. City of Montevideo, 
171 N.W. 314, 142 Minn. 157. 
Ohjections to proposed improve, 
uent are matters-to be considered by 
the commissioners and need not be 
considered on the application for 
their appointment.—^In re Boston, etc., 
R. Co., 79 N.T. 64. 

51. Cal.—San Francisco, etc., Water 
Co. V. Alameda Water Co., 36 Cal. 
639—^Lake Merced Water Co. v. 
Cowles, 31 Cal. 214. 

52. U.S.—^American Telephone & Tel¬ 
egraph Co. V. Postal Telegraph- 
Cable Co., C.C.A.Pla., 270 F. 496, 
affirming, D.C., Postal Telegraphr 
Cable Co. v. Florida East Coast 

) Ry. Co., 258 P. 493. 

53. U.S,—U. S. V. John li Estate, U. 


S.C.C.A.Hawaii, 91 P.2d 93, cer¬ 
tiorari denied John II Estate v. U. 
S., 58 S.Ct. 264, 302 U.S. 746, 82 
L.Ed. 577. 

Fishing rights 

In proceeding under statute author¬ 
izing condemnation of fishing rights 
in Pearl Harbor, Hawaii, motion to 
require estate which owned fishing 
rights to elect as to which species 
or variety of fish estate chose to 
take, “or, in the alternative, one- 
third of the entire catch," was proper¬ 
ly denied.—^U. S. v. John II Estate, 
C.C.A.HawaiI, 91 F.2d 93, certiorari 
denied John II Estate v. U. S., 68 
S.Ct. 264, 302 U.S. 746, 82 L.Ed. 677. 

54. Cal.—Los Angeles v. Pomeroy, 
57 P. 585, 124 Cal. 697, appeal dis¬ 
missed 23 S.Ct. 395, 188 U.S. 314, 
47 L.Bd. 487, 63 L.RA. 471. 

Utah.—^Ketchum Coal Co. v. Carbon 
County Dlst., 159 P. 737, 48 Utah 
342. 

55. Colo.—Fishel v. City and County 
of Denver, 108 P.2d 23$, 106 Colo. 
576—Pine Martin Mining Co. v. 
Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529—^Wassenlch v. City and 
County of Denver, 186 P. 533, 67 
Colo. 456—^Union Pac. R. Co. v. 
Colorado Postal Tel. Cable Co., 69 
P. 664, 30 Colo. 133, 97 Am.S.R. 
106* 

Before submission of question ofi 
compensation court in condemnation! 
proceeding first • determines whether | 
any cause be shown why property 
should not be taken.—^Demeter Land 
Co. V. Florida Public Service Co., 
128 So. 402, 99 Fla. 954. 

Bes judicata 

Adjudications on preliminary ques¬ 
tions to exercise of power of emi¬ 
nent domain are binding between par¬ 
ties and cannot be again litigated. 
—Wilton V. St. Johns County, 123 
So! 527, 98 Fla. 26, 65 A.L.R. 488. 
setting aside 117 So. 321. 

56. Colo.—^Plshel v. City and County 
of Denver, 108 P.2d 236, 106 Colo. 
676—^Pine Martin Mining Co. v. 


Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529—Wassenich v. City and 
County of Denver, 186 P. 633,. 67 
‘ Colo. 456—^Unlon Pac. R. Co. v. 
Colorado Postal Tel. Cable Co., 69 
P. 564, 30 Colo. 133, 97 Am.S.R. 106. 
Application held timely 
Application for hearing on right to 
condemn, made before calling of jury 
to assess damages, was timely.—^Plne 
Martin Mining Co. v. Empire Zinc 
C6., IX P.2d 221, 90 Colo. 529. 

Delay in bringing case to hearing 
Where some eleven years* delay in 
bringing case to hearing was charge¬ 
able to both parties, court properly 
considered whether petitioner still 
possessed power to condemn.—Pine 
Martin Mining Co. v. Empire Zinc 
Co., supra. 

Preliminary question 
Prellpiinary to submitting to jury 
question of compensation, court must 
determine whether right of condem¬ 
nation in particular case exists.— 
City of Chicago v. Jewish Consump¬ 
tives* Relief Soc. of-Chicago, 154 N. 
E. 117, 323 Ill. 389. 

57. Ala.—^Jefferson County v. City 
of Birmingham, 115 So. 422, 217 
Ala. 268. 

Colo.—Pine Martin Mining Co. v. Em¬ 
pire Zinc Co., 11 P.2d 221, 90 Colo. 
529—Wassenich v. City and County 
of Denver, 186 P. 533, 67 Colo. 456. 

58. Colo.—^Pine Martin Mining Co. v. 
Empire Zinc Co., 11 P.2d 221, 90 
Colo. 529. 

59. Colo.—^Pine Martin Mining Co. 
V. Empire Zinc Co., supra. 

20 C.J. p 973 note 55 [bj. 

Necessity of hearing evidence 
In condemnation proceedings, ap¬ 
pointment by judge of commissioners 
to take evidence, without first hear¬ 
ing evidence on plaintiff’s allegations 
that bona fide effort to agree had 
not been made as required by Code 
1919 § 4363, was error.—Charles v. 
Big Sandy & C. R. Co., 129 S.E. 384» 
142 Va. 612. 
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whether or not the act authorizing the proceeding 
is constitutional.®® Also, questions as to the right 
to take and the necessity for taking, if the landown¬ 
er is entitled to be heard thereon, are usually to be 
determined in advance of the assessment of dam¬ 
ages,®^ and before condemnation,®2 as is also the 
question of whether a good faith effort to pur¬ 
chase the property sought to be condemned was 
made:®® but the parties may agree that such ques¬ 
tions shall be determined after the compensation 
had been assessed;®^ and in some jurisdictions the 
necessity and expediency of the expropriation need 
not be determined in the first instance by the leg¬ 
islative agency invested Vith authority to select 
commissioners, but it is sufficient if a timely hearing 
is afforded prior to the conclusion of the proceed¬ 
ings.®® In some jurisdictions where the question 
of title is raised, the proper practice is for the 
court to determine the title in advance of the as¬ 
sessment of damages.®® 

Constitutional and statutory provisions as to the 
questions which must be determined and the manner 


of so doing as a prerequisite to condemnation must 
be followed.®*^ So where constitutional or statutory 
provisions provide a mode for contesting the ques¬ 
tion of necessity, that mode must be followed.®® 
The allegations of the petition as to the perform¬ 
ance of conditions precedent may be controverted.®® 
The conduct of the proceedings, in particulars not 
provided for by the condemnation statute is gov¬ 
erned by the ordinary rules of law which obtain in 
the trial of civil cases,*^® The hearing should be 
commenced at the time designated in the notice 
but.the fact that the hearing is on a later day than 
that designated will not oust the court of its ju¬ 
risdiction if the owner does not appear on the day 
named.*^® 

Waiver. Where the landowner has a right to con¬ 
trovert the necessity of taking,73 or to raise other 
objections thereto,*^* he may waive such right. 

Right to open and close. Since the burden of 
making out the case rests on the petitioner, he has 
the right to open and close.*^® 


60. Colo.—Pine Martin Mining Co. 

V. Empire Zinc Co., 11 P.2d 221, 
90 Colo. 529. 

61. Ky.—Baxter v. City of Louis¬ 
ville, 6 S.W.2d 1074, 224 Ky, 604, 

Mich.—Petition of State Highway 
Com»r, 233 N.W. 172, 252 Mich, 
. 116. 

Tenn.—Hombra v. Smith, 17 S.W.2d 
921, 159 Tenn. 308. 

20 C.J. p 973 note 55. 

Showing unnecessary 

In proceedings to fix compensation, 
no showing of necessity need be 
made.—Petition of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 116. 

62. Iowa.—Crandall v. Des Moines, 
etc., R. Co., 72 N.W. 778, 103 Iowa 
684. 

20 C.J. p 973 note 56. 

63. Mich.—Petition of State High¬ 
way Com’r, 233 N.W. 172, 252 Mich. 
116. 

Showing unnecessary 

In proceedings to fix compensation, 
showing of good faith elETort to pur¬ 
chase land need not be made.—^Peti¬ 
tion of State Highway Com’r, supra. 

64. Ill.—O’Hare v. Chicago, etc., R. 
Co., 28 N.E. 923, 139 Ill. 151. 

N.T.—Matter of New York, 65 N.Y.S. 
77, 52 App.Div. 478. 

65. N.J.—Ryan v. Housing Author¬ 
ity of City of Newark, 15 A.2d 647, 
125 N.J.Law 336. 

66 . Tenn.—Hombra v. Smith, 17 S. 

W. 2d 921, 159 Tenn. 308. 

Wash.—City of Tacoma v. Mason 

County Power Co., 209 P. 528, 121 
Wash. 281. 

Intervention by attorney general 
In a proceeding to condemn a rail¬ 


road right of way for a reservoir the 
people have no right to intervene 
through the attorney general in or¬ 
der to determine whether the railroad 
company has forfeited its franchise 
and such right of way.—^Denver Pow¬ 
er, etc., Co. V. Denver, etc., R. Co., 
69 P. 568, 30 Colo. 204, 60 L.RA. 
383. 

67. Street improvement 

City could not acquire strip for 
Improvement of street by condemna¬ 
tion until necessity for its use and 
ascertainment of its cost was deter¬ 
mined.—Barnhart v. City of Grand 
Rapids, 211 N.W. 96, 237 Mich. 90. 

68. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 627, 98 Fla. 26, 65 A.L. 
R. 488, setting aside 117 So. 321. 

20 C.J. p 973 note 53. 

69. Cal.—Gilmer v. Lime Point, 19 
Cal. 47. 

N.T.—^In re Lockport, etc., R. Co., 
77 N.T. 557. 

70. Md.—Davis v. Board of Educa¬ 
tion of Anne Arundel County, 176 
A. 878, 168 Md. 74. 

20 G.J. p 974 note 58. 

71. W.Va.—Adams v. Clarksburg, 23 
W.Va. 203. 

72. Mo.—Thompson v. Chicago, etc., 
R. Co., 19 S.W. 77, 110 Mo. 147. 

73. Colo.—Thompson v. De Weese- 
Dye Ditch & Reservoir Co., 63 P. 
607, 25 Colo. 243. 

20 C.J. p 973 note 51. 

Acceptance of IndetermiiLate permit 
Under statute providing that pub¬ 
lic utility by acceptance of indeter¬ 
minate permit from city waived right 
of requiring necessity for purchase 
of its property by city to be estab¬ 
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lished by jury, predecessor of own¬ 
er and operator of public utility 
which had accepted indeterminate 
permit subject to conditions of stat¬ 
ute, subsequent to date statute be¬ 
came effective, waived right of owner 
and operator to require jury verdict 
as to necessity for proposed taking 
of their property by city.—Common¬ 
wealth Telephone Co. v. Public Serv¬ 
ice Commission, 263 N.W. 665, 219 
Wis. 607. 

74. Ill.—^Lieberman v. Chicago & S. 

R. T. R. Co., 30 N.E. 544, 141 Ill. 

140. 

20 C.J. p 973 note 52. 

Going to trial. 

Landowners not having sought 
preliminary hearing on issue of peti¬ 
tioner’s right to condemn, but hav¬ 
ing proceeded to trial on merits, 
waived such issue.—Department of 
Public Works and Buildings v. Mc¬ 
Bride, 170 N.E. 295, 338 Ill. 347. 

75. Colo.—Stuart v. Colorado East¬ 
ern R. Co., 156 P. 152, 61 Colo. 58. 

20 C.J. p 974 note 62. 

Action, in nature of condemnation 
snit 

A suit by landowner in effect to 
compel or force condemnation was 
to be tried like a condemnation suit, 
and plaintiff would have the right to 
open and close.—Stuart v. Colorado 
Eastern R. Co., supra. 

Shifting of burden of proof as to 
damages 

Where burden of proof on whole 
case in condemnation proceeding 
rested on plaintiff until essentials 
necessary to show right to condemn 
were proved, shifting of burden to 
defendant on question of damages 
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Instructions, The instructions should be clear 
and not confusing.76 They should state the law 
in governing the issues involved,and when given 
become the law of the case.*^^ In submitting the is¬ 
sues- to the jury the instructions must conform to 
the pleadings and evidence,and comply in other 
respects with the rules governing trials of civil ac¬ 
tions generally.®® Error in an instruction may be 
cured by another instruction.®^ 

§ 268. Questions of Law and Fact 

In condemnation proceedings questions of law are for 
the court and questions of fact for the Jury, except as 


29 C.J.S. 

the rule has been changed by express constitutional or 
statutory provisions. 

As to the provinces of the court and jury respec¬ 
tively in condemnation proceedings, the ordinary 
rule in civil cases applies, questions of law being 
for the court and those of fact for the jury or com¬ 
missioners,®^ except where constitutional or statu¬ 
tory provisions provide otherwise.®® It is generally 
the province of the court to determine the prelimi¬ 
nary questions of the right to condemn,®^ whether 
the petitioner endeavored but was unable to agree 
with the owner ;®5 whether the use is a public 
one;®® the necessity for the improvement;®*^ the 
necessity of taking;®® the expediency or necessity 
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did not give defendant right to open 
and close argument on trial in 
county court by jury on objections 
to award of commissioners.—Fort 
Worth & D. N. Ry. Co. v. Johnson, 
84 S.W.2d 232, 125 Tex. 634, re¬ 
versing, Civ.App., 53 S.W.2d 163. 

7 & Ala.—Harvey v. Warren, 102 So. 
899, 212 Ala. 415. 

Confasing phrase should he clarifled 
Ala.—Harvey v. Warren, supra. 

77. Degree of necessity 
Instruction that plaintiff was re¬ 
quired only to show that his de¬ 
mands with reference to road from 
his land to public highway were 
reasonable, and that proposed road 
was reasonable ‘'necessity,” was 
proper.—Komposh v. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers v. 
Komposh, 48 S.Ct 156, 275 U.S. 504, 
72 L.Ed. 396. 

Special interrogatory 

No abuse of discretion was shown 
In refusal of defendants' special in¬ 
terrogatory, where jury was fully ad¬ 
vised as to their duties, and found 
for plaintiff on all issues which in- 
-cluded both questions embraced in 
interrogatory.—^Komposh v. Powers, 
supra. • 

78. Mont.—^Komposh v. Powers, su¬ 
pra. 

79. Cal.—Vallejo, etc., R. Co. v. 
Home Sav. Bank, 140 P. 974, 24 
Cal.App. 166. 

80. Mass.—Lincoln v. Common¬ 

wealth, 41 N.E. 489, 164 Mass. 368. 

Mich.—^Detroit United R. Co. V. Pon¬ 
tiac, 160 N.W. 751, 193 Mich. 466. 

. 81. Mich.—^Detroit, etc., R. Co. v. 

Hall, 94 N.W. 1066, 133 Mich. 302. 
88 . Va.—Southern & W. Ry. Co. v. 
Virginia & S. E. Ry. Co., 51 S.E. 
843, 104 Va. 323. 

20 C.J. p 974 note 64^ 

83L Ind.—^Baltimore & O. & C. R. Co. 
V. Ketring, 23 N.B. 527, 122 Ind. 
5—Laverty v. State, 9 N.B. 774, 
109 Ind. 217. 

Drainage proceedings 

Th^ Indiana drainage act which 
rbvides that in proceedings thereun¬ 


der “questions of fact shall be tried 
by the court, without a jury” is not 
in conflict with the constitutional 
provision that “in all civil cases the 
right of trial by jury shall remain 
inviolate.”—Lipes v. Hand, 1 N.B. 
871, 104 Ind. 503, rehearing denied 4 
N.E. 160, 104 Ind. 503—Indianapolis 
& C. Gravel Road Co. v. Christian, 
93 Ind. 360—^Anderson v. Caldwell, 
91 Ind. 451, 46 Am.R. 613. 

84. Ill.—Sanitary Dist. of Rockford 
V. Johnson, 174 N.B. 862, 343 Ill. 
11—^Department of Public Works 
and Buildings v. Engel, 146 N.E. 
521, 315 Ill. 577. 

20 C.J. p 974 note 65. 

validity of charter 
In condemnation proceedings by a 
railroad against a city, where the 
only question was the validity of the 
charter of the railroad, as to the suf¬ 
ficiency of the designation of the 
termini therein, the court properly 
refused defendant's request for a 
jury trial, the determination of such 
question being for the court.—^Mayor 
and Common Council of City of 
Hyattsville v. Washington, W. & G. 
R. Co., 90 A. 515, 122 Md. 660. 

Questions incident to, detexminatlon 
In a proceeding to condemn land on 
which to store tailings from an ore 
mill, defendants are not entitled to 
a jury trial as .to the ownership of 
tailings already placed on their land, 
as it is an incident of the determina¬ 
tion of the rig^t of condemnation 
which is a question solely for the 
court.—Goldfield Consol. Milling & 
Transp. Co. v. Old Sandstrom Annex 
Gold Mining Co., 150 P. 313, 38 
Nev. 426. 

Palpable abuse of power 
Charge that taking constitutes pal¬ 
pable abuse of power involves pre¬ 
liminary question of right to take, 
which presents no issue of fact for 
jury, "palpable abuse of power” 
meaning abuse of discretion, delegat¬ 
ed by legislature," by attempted ap¬ 
propriation with utter disregard of 
possible necessity for its .use or as 
cloak of sinister private scheme.— 


Department of Highways v. Stepp, 
266 S.W. 776, 150 Tenn. 682. 

Existence of statutory conditions 
The question whether the statutory 
conditions authorizing the exercise 
of the power exist Is for the court 
to determine.—Trustees of Schools, 
etc., V. Hoyt, 143 N.E. 59, 311 Ill. 
532. 

Discretion to present issue to jury 
In a proceeding to condemn land, 
where the clerk decided to transfer 
the cause for trial of the Issues in 
the superior count and refused to 
proceed further, and complainant 
excepted and appealed, the superior 
court had Jurisdiction and could or¬ 
der purchasers of portions of defend¬ 
ant’s property made parties defend¬ 
ant; and, where they filed answer al-' 
leging that condemnation for ceme¬ 
tery purposes would contaminate 
their water supply and interfere 
with their homes, the' case was 
brought within the exception of § 
1714, which does not permit con¬ 
demning dwelling houses, and, al¬ 
though such issue was not presented 
before the clerk, it was within the 
court’s discretion to present it to the 
jury.—Town of Selma v. Noble, 111 
S.E. 643, 183 N.C. 322. 

85< Ill.—Lieberman v. Chicago & 
S. S. R. T.'r. Co., 30 N.B. 544, 141 
Ill. 140. 

86. Ill.—City of Jacksonville v. 
Dorwart, 164 N.E. 129, 333 Ill. 
143. 

20 C.J. p 975 note 66. 

87. Mich.—City of Detroit v. Grigg 
Hanna Lumber & Box Co., 296 N. 
W. 310, 296 Mich. 415. 

88. U.S.—^McCarthy v. Bloedel Don¬ 
ovan Lumber Mills, C.C.A.Wash., 39 
F.2d 34, certiorari denied 61 S.Ct. 
21, 282 U.S. 840, 75 'L,Bd. 746— 
Louisville & N. R. Co. v. Western 
Union Telegraph Co„ Ky., 249 P. 
385, 161 C.C.A. 359, certiorari de¬ 
nied 39 S.Ct 18, 248 U.S. 576, 63 
L.Bd. 428, 429. 

Ala.—Dean v. County Board of Edu- * 
cation, 97 So. 741, 210 Ala. 256. 
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for the expropriation as distinguished from the ex¬ 
tent or amount thereof ;89 whether the location of 
the road for which land is sought to be condemned 
is proper whether the cost of the improvement 
is unreasonable and exorbitant while, as appears 
infra § 277, it is for the jury or commissioners to 
determine the measure of compensation, and all 
questions of value and benefits, and in some juris¬ 
dictions the only issue for the jury in a condemna¬ 
tion proceeding is that of damages or compensa¬ 


tion.92 Also, the question of the sufficiency of the 
map and survey of the property to be taken is not 
a proper question to be determined by the commis¬ 
sioners appointed to pass on the question of neces¬ 
sity and damages, but is a jurisdictional one to be 
determined by the court on the application for com¬ 
missioners. 9 2 

In some jurisdictions, however, the question of 
the right to take;94 the necessity of taking the 


Fla.—Spafford v. Brevard County, 110 
So. 451, 92 Fla. 617. 

Ill.—City of Jacksonville v. Dor- 
wart, 164 N.E. 129, 333 Ill. 143. 
Ky.—^Davidson v. Commonwealth ex 
rel. State Highway Commission, 61 
S.W.2d 34, 249 Ky. 56S—Royal Elk- 
horn Coal Co. V. Elk Horn Coal 
Corporation, 237 S.W. 1083, 194 
Ky. 8. 

20 C.J. p 975 note 67. 

Preliminary question. 

Application for condemnation be¬ 
ing to court, and statute being silent 
as to how question of necessity shall 
be determined, it is preliminary ques¬ 
tion for court.—^Wilton v. St. Johns 
County, 123 So. 527, 98 Fla. 26, 65 
A.L.R. 488, setting aside 117 So. 321. 
Courfe required, to determine necessi¬ 
ty 

Under Code Civ.Proc. § 1241, in an 
action of eminent domain, where the 
only disputed issue, that of value, 
is submitted to a jury, the trial 
court nevertheless is required to 
determine the fact that there exists 
necessity for subjecting the prop¬ 
erty to the public use sought, and 
judgment of condemnation alone does 
not immediately follow on return of 
verdict by the jury, whereby dam¬ 
ages to defendant are assessed.— 
Hinshaw v. Superior Court in and 
for Los Angeles County, 187, P. 41, 
45 Cal.App. 105. 

When immaterial 
Whether necessity and expediency 
of expropriation should have been 
determined by trial judge, leaving 
question of value and damages for 
jury, was immaterial, where court 
approved finding of jury.—City of 
New Orleans v. Moeglich, 126 So. 
675, 169 La. 1111. 

Evidence presented only to court 
The evidence on this subject 
should not be heard .before the jury. 
—Baxter v. City of Louisville, 6 S. 
W.2d 1074, 224 Ky. 604. 

Basis for determination 
Necessity is to be determined in 
the light of all the facts.—McCarthy 
V. Bloedel Donovan Lumber Mills, 
C.C.A.Wash., 39 F.2d 34, certiorari 
denied 51 S.Ct. 21, 282 U.S. 840, 75 L. 
Ed. 746. 

89. La.—City of Shreveport v. Kan¬ 
sas City, S. & G, Ry. Co., 126 So. 


667. 169 La. 1085—Kansas City, S. 
& G. Ry. Co. V. Meyer, 117 So. 
765, 166 La. 663. 

90. Ill.—Department of Public 
Works and Buildings v. Lewis, 176 
IS.E. 345, 344 Ill. 253. 

91. Ill.—City of Jacksonville v. Dor- 
wart, 164 N.E. 129, 333 Ill. 143. 

92. Ill.—Williamson County v. 
Brock, 10 N.E.2d 654, 367 Ill. 159— 
Department of Public Works and 
Buildings v. Lewis, 176 N.E. 345, 
344 Ill. 253—Sanitary Dist. of 
Rockford v. Johnson, 174 N.E. 862, 
343 Ill. 11—City of Jacksonville v. 
Dorwart, 164 N.E. 129, 333 Ill. 143. 

Ky.—Baxter v. City of Louisville, 6 
S.W,2d 1074, 224 Ky. 604. 

Mo.—Chicago Great Western R. Co. 
V, Kemper, 166 S.W. 291, 256 Mo. 
279, Ann.Cas.l915D 815. 

9a Mich.—Toledo, etc., R. Co. v. 
Campau, 46 N.W. 1026, S3 Mich. 
33. 

94, Md.—^Park Land Corp. v. Balti¬ 
more, 98 A. 153, 128 Md. 611. 

95. Colo.—Pine Martin Mining Co. 
V. Empire Zinc Co., 11 P.2d 221, 
90 Colo. 529. 

Mich.—In re Widening of Michigan 
Ave, from Roosevelt to Livernois 
Avenues, 273 N.W. 798, 280 Mich. 
539—City of Allegan v. Vonasek, 
245 N.W. 557, 261 Mich. 16—City of 
Detroit v. Judge of Recorder's 
Court of City of Detroit, 234 N.W. 
445, 253 Mich. 6—In re Board of 
Education of City of Grand Rapids, 
229 N.W. 470, 249 Mich. 550—Barn¬ 
hart V. City of Grand Rapids, 211 
N.W. 96, 237 Mich. 90. 

20 C.J. p 975 note 73. 

Coucluslveness 

Jury’s determination as to necessi¬ 
ty of municipality condemning prop¬ 
erty for street extension purposes is 
conclusive.—Chicago & N. W. Ry. 
Co. v. City of Racine. 227 N.W. 859, 
200 Wis. 170. 

Power of court excluded 

(1) Under the statute the court has 
no power to inquire into the necessi¬ 
ty for exercising the right to con¬ 
demn.—City and County of Denver, 
186 P. 533, 67 Colo. 456. 

(2) The court has no power to 
inquire into the necessity for making 
the improvement.—City and County 
of Denver, supra. 


(3) The court has no power to in¬ 
quire into the necessity for taking 
the particular property.—City and 
County of Denver, supra. 

(4) The question of the necessity 
for taking the land is not for the 
court to determine, but, when a prop¬ 
er subject of inquiry, must be de¬ 
termined by a board of commission¬ 
ers appointed by the court.—Pine 
Martin Mining Co. v. Empire Zinc 
Co.. 11 P.2d 221, 90 Colo. 529. 

(5) Where respondents seasonably 
demand a determination as to the 
necessity of the taking, it is the 
duty of the court to summon a board 
of commissioners.—^Pine Martin Min¬ 
ing Co. V. Empire Zinc Co., supra— 
20 C.J. p 972 note 44 [d] (1). 

Supervision of court 

(1) Circuit court has power to su¬ 
pervise jury and its verdict on is¬ 
sue of necessity of condemnation of 
public utility by municipality.-—^Vil¬ 
lage of Bangor v. Hussa Canning & 
Pickle Co., 242 N.W. 565, 208 Wis. 
191. 

(2) Circuit judge cannot, in con¬ 
demnation proceedings, find public 
necessity, under constitutional pro¬ 
vision investing jury with that func¬ 
tion, but can order new inquest 
where commissioners are improperly 
influenced.—Ontonagon R. Co. v. Nor¬ 
ton, 210 N.W. 480, 236 Mich. 187. 

Necessity a question of fact 
In action to condemn private prop¬ 
erty for public use, question of ne¬ 
cessity is one of fact to be deter¬ 
mined under evidence. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415—State v. District 
Court of Fourth Judicial Dist. in 
and for Mineral County, 300 P. 
916, 90 Mont. 191. 

Wash.—State v. Superior Court, 190 
P. 234, 111 Wash. 205. 

Submission sufficiently shown 
In city's condemnation proceedings 
to acquire property for a grade sepa¬ 
ration in connection with widening 
and lowering of an avenue, constitu¬ 
tional rights of the owner of abut¬ 
ting property, part of which was 
condemned for grade separation, 
were protected where issue submit¬ 
ted to jury was whether there was a 
necessity for taking owner’s prop¬ 
erty incident to contemplated im- 
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■extent or amount of the property to be expropriat¬ 
ed or taken the proper location of a right of way 
which is being condemned whether the use is 
temporary or permanent the use to which the 
property sought to be condemned has been and is 
being used;®® and the advisability, propriety, and 
feasibility of establishing a drainage district and 
of including certain lands therein,^ are for the de¬ 
termination of the jury or commissioners. Also, 
it has been held for the jury to. determine whether 
land has been specially benefited by the improve¬ 
ment so as to justify a special assessment thereon to 
pay for the improvement.^ Questions growing out 
of the obstruction of water or the erection of mill- 
dams have been held for the jury.® Whether the 
property is necessary for the present or immediate 
future uses of the owner is a question of fact,^ as 
is also the question whether the public use to which 
the property is to be put will practically destroy or 
seriously impair or interfere with a public use to 


which the property is already devoted.® 

In all cases where there is a conflict of evidence, 
or the facts are disputed, the ordinary rule prevails 
that the question is one for the triers of the facts.® 

§ 269. Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Sufficiency 

a. Presumptions and Barden of Proof 

The burden of proof rests on the party having the 
affirmative' of the issue. Customarily the burden rests 
on the petitioner to prove its right to condemn, the 
necessity therefor, that it endeavored to and was unable 
to agree with the owner, and that the proposed use is 
a public one. Some authorities, however, place on the 
owner the burden of proving that the proposed use is not 
a public one. 

The burden of proof rests on the one having the 
affirmative of the issue, and therefore is placed as 


provement and, if necessity was es¬ 
tablished, jury was to fix just com¬ 
pensation.—City of Detroit v. Grigrg 
Hanna Lumber & Box Co., 296 N.W. 
310, 296 Mich. 415. 

On utility’s acceptance of indeter¬ 
minate permit 

(1) Under statute providing that 
utility operating under franchise 
could obtain indeterminate permit by 
surrendering franchise before Jan¬ 
uary 1, 1911, and by consenting that 
municipality might acquire utility's 
property without jury establishing 
necessity for taking, where electric 
utility sought to surrender franchise 
on January 9, 1911, neither munici¬ 
pality nor utility could extend time 
in which to accept such statutory 
privileges and consent of utility to 
municipality's acquisition without 
jury verdict was not a continuing 
consent.—Wisconsin Public Service 
Corporation v. Public Service 
Commission, 284 N.W. 582, 230 Wis. 
•663. 

(2) In such case where subsequent 
statutes provided that franchise 
should constitute an indeterminate 
permit and that, if municipality 
sought to acquire utility, necessity 
•of acquisition should be submitted 
to jury, utility had right to demand 
jury verdict in case municipality de¬ 
termined to acquire its property.— 
Wisconsin Public Service Corporation 
V. Public Service Commission, supra. 

(3) Because company continued to 
operate after expiration of Its fran¬ 
chise in 1914, it did not thereby vol¬ 
untarily accept an indeterminate 
permit without right to have jury 
establish necessity for municipality’s 
acquisition of plant.—Wisconsin 
Public Service Corporation v. Pub¬ 
lic Service Cominission, supra. 


Change of grade 

City cannot change the grade of a 
street in conformity to which im¬ 
provements have been made until a 
jury has determined the necessity 
for the improvement.—City of Big 
Hapids V. Big Rapids Furniture Mfg. 
Co., 177 N.W, 284, 210 Mich. 158. 
Waiver 

Defendants in condemnation pro¬ 
ceeding, participating in trial with¬ 
out requesting commission to view 
property, waived right to have neces¬ 
sity of condemnation determined by 
commission.—^Jennings v. Board of 
ComTs of Montrose County, 277 P. 

467, 85 Colo. 498. 

96. La.—^Kansas City, S. & G. Ry. 

Co. V. Meyer, 117 So. 765, 166 La. 

663. 

Property escluded as not useful 

In proceeding for an adversary ac¬ 
quisition by city of the used and use¬ 
ful property of electric utility, de¬ 
termination of public service com¬ 
mission that a transformer substa¬ 
tion, the local plant operator's house, 
the local manager’s house, and an un¬ 
divided interest in that part of utili¬ 
ty’s transmission line which was 
built to serve city were not “use¬ 
ful” to the city in operation of dis¬ 
tribution system was not unlawful 
or unreasonable.—Lake Superior Dis¬ 
trict Power Co. v. Public Service 
Commission, 294 N.W. 45, 235 Wis. 
667. 

97, Ala.—Harvey v. Warren, 102 So. 

899, 212 Ala. 415. 

Matters considerea 

In proceedings to condemn land for 
road the triers of the facts are en¬ 
titled to consider all of the physical 
facts of both properties as to the 
proper location of the right of way. 
—^Harvey v. Warren, supra. 
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Jury question presented 
In proceedings to condemn land for 
road, evidence as to whether pro¬ 
posed route was most convenient 
way held to present facts for Jury. 
—Harvey v. Warren, supra. 

98. Pa.—Pennsylvania, etc., Canal, 
etc., Co. V. Billings, 94 Pa. 40. 

99. Tex.—^Damon v. State, Com.App., 
62 S.W.2d 368, affirming, Civ.App., 
37 S.W.2d 405. 

1. Tenn.—Drainage Dist. No. 4, 
Madison County, v. Askew, 204 S. 
W. 984, 140 Tenn. 314. 

2. Mo.—In re North Terrace Park, 
48 S.W. 860, 147 Mo. 259. 

20 C.J. p 823 note 88 [f]. 

3. Wis.—Smith v. Russ, 17 Wis. 227, 
84 Am.D. 739. 

20 C.J. p 975 note 71. 

Damage from diversion of water 
Whether the diversion of water 
from the watershed of one stream to 
another stream in constructing a 
drainage system will damage prop¬ 
erty owners in the watershed of the 
latter stream is a proper matter 
to be determined by the jury in con¬ 
demnation proceedings, and not 
ground of objection to an order de¬ 
creeing public necessity for the con¬ 
demnation.—State V. Superior Court 
of Skagit County, 209 P. 17, 121 
Wash. 181. 

4. Ill.—Chicago, etc., Electric R. Co. 

V. Chicago, etc., R. Co., 71 N.E. 
1017, 211 Ill. 362. 

5. Tex.—Texas & N. O. R. Co. v. 
City of Beaumont, Civ.App., 285 S. 

W. 944. 

6. Tex.—^Damon v. State, Com.App., 
52 S.W,2d 368, affirming, Civ.App., 
37 S.W.2d 406. 

OA /-« T ni7tr nA 
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to some questions on the petitioner^ and as to oth¬ 
ers on the owner,^ or the owner may assume the 
burden of proof by leave of court.^ Thus the bur¬ 
den is on the petitioner to show all facts necessary 
to its right to condemn,and to.prove all aver¬ 
ments made by it in the petition which have been 
brought into issue and the landowner does not 
have the burden of proving all the elements of the 
entire cause.^^ 

The presumption that official duty has been regu¬ 
larly performed will not dispense with evidence 
showing compliance with conditions precedent to 
condemnation.^^ However, until the contrary ap¬ 
pears, a town board is presumed to have been duly 
organized and empowered to institute a proceeding 
to condemn land for park purposes and school 
directors* resolutions effecting condemnation pre¬ 
suppose an inability to agree with the owner of the 


real estate selected for school purposes, and the reg¬ 
ularity of the proceedings will not be inquired into 
when the condemnation resolutions are placed on 
the minutes, unless there is an affirmative showing 
that the minutes had no basis in fact or were 
fraudulent.15 Also, where the issue is raised as to 
the existence of a fund to pay for the property to 
be condemned it will be presumed, where the offi¬ 
cial authorized to institute the proceedings vouches 
that such is the case, that a fund exists with which 
to pay therefor.i® 

Petitioner must show that the proposed use is a 
public one.^^ Some authorities, however, hold that 
the burden is on the landowner to prove that the 
proposed use is not public,!^ while others lay down 
the same rule where the taking is by the state or 
a municipality and in some jurisdictions a stron¬ 
ger presumption arises in favor of the public na- 


7. Vt.—^Vermont Hydro-Electric Cor¬ 
poration V. Dunn, 112 A. 223, 95 Vt. 
144, 12 A.L.R. 1495. 

20 C.J. p 976 note 80. 

8. Minn.—Minneapolis & St. L. R. 
Co. v. Hartland, 88 N.W. 423, 85 
Minn. 76. 

20 C.J. p 976 note 81. 

XmpaizmeiLt or deetraetion of prior 

use 

It has been held that where a pro¬ 
posed street extends over and across 
a railroad right of way or depot 
groundi the burden is on the railroad 
company to show that if so extended 
it will necessarily impair and de¬ 
stroy the use of such right of way 
for railway purposes.—Minneapolis, 
etc., R. Co. v. Hartland, supra. 

Oath by viewers 

In an action brought by a county 
to condemn lands for a highway, the 
burden of proof is on the owner of 
the land to show that the viewers 
were not duly sworn.—Sutter Coun¬ 
ty V. McGrill. 62 P. 412, 130 Cal. 124. 

9. Mo.—St. Louis, etc., R. Co. v. 
North, 31 Mo.App. 345. 

10- U.S.—U. S. V. Sixty Acres, More 
or Less, of Land in Williamson 
County, D.C.I11., 28 P.Supp. 368— 

U. S. v. Eighty Acres of Land in 
Williamson County, D.C.111., 26 F. 
Supp. 315. 

Ind.—Shedd v. Northern Indiana 
Public Service Co., 188 N.E. 322, 
206 Ind. 35, 90 A.L.R. 1020, fol¬ 
lowed in Indiana Industrial Land 
Co. V. Northern Indiana Public 
Service Co., 188 N.E. 328, 205 Ind. 
712. 

Ill.—Department of Public Works 
and Buildings v. Lewis, 176 N.E. 
345, 344 Ill. 253'. 

Md.—^Davls V. Board of Education of 
Anne Arundel County, 176 A. 878, 
168 Md. 74. 

29 C.J.S.-79 


Tenn.—^Morgan County v. Jones, 12 
Tenn.App. 197. 

Tex.—Port Worth & D. N. Ry. Co. v. 
Johnson, 84 S.W.2d 232. 125 Tex. 
634, reversing, Civ.App., 53 S.W.2d 
163. 

20 C.J. p 976 note 88. 

Conditions precedent 
Petitioner has burden of proving 
that it has complied with conditions 
precedent to its right to take prop¬ 
erty.—Department of Public Works 
and Buildings v. Engel, 146 I^.E. 
621, 315 Ill. 577. 

Corporate existence of petitioner 
(1) In the trial of an action by a 
foreign railroad company to appro¬ 
priate private property for railroad 
purposes in this state, it must prove 
its de jure existence according to the 
law of the state where organized.— 
Chesapeake & O. N. Ry. Co. v. Bar¬ 
ger, 10 Ohio App. 443. 

(.2) Earlier cases on this point see 
20 C.J, p 976 note 83 [d]. 

Legislative authority 
Defendant city officials relying on 
the claim of legislative authority to 
condemn plaintiff power company's 
water rights conferred by necessary 
implication have the burden to es¬ 
tablish such legislative authority.— 
Vermont Hydro-Electric Corporation 

V. Dunn, 112 A. 223, 96 Vt. 144, 12 
AL.R. 1495. 

Statutory coudltious 
The burden of proving existence 
of statutory conditions authorizing 
the exercise of the power is on the 
petitioners.—Trustees of School's, 
etc., V. Hoyt, 143 N.E. 69, 311 Ill. 
632. 

Bight of foreign corporation nnder 
foreign law 

Where state statute expressly con¬ 
fers on a foreign corporation which 
owns and operates a railroad the 
right of eminent domain in this state, 
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it is not necessary to prove that the 
laws of the state in which such cor¬ 
poration was organized confer on it 
such right.—Chesapeake & O. N. Ry. 
Co. V. Barger, 10 Ohio App. 443. 
Where answer stricken 
Necessity of officers seeking to 
condemn property for public purposes 
to sustain burden of proving Juris¬ 
dictional facts was not lessened by 
striking property owner's answer.— 
Concord Improvement Co. v, Reichel- 
derfer, 65 F.2d 189, 62 App.D.C. 101. 

11. Colo.—^Kaschke v. Camfleld, 102 
P. 1061, 46 Colo. 60. 

20 C.J. p 97$ note 84. 

12- Mo.—State ex rel. State High¬ 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666, 840 Mo. 802, 
quashing record and remanding 
cause State ex rel. State Highway 
Commission v. Lindley, App., 96 S. 

W.2d 1065, mandate conformed 'to 
113 S.W.2d 132, 232 Mo.App. 831. 

13. Cal.—Sutter County v. McGriff, 
62 P. 412, 130 Cal. 124. 

20 C.J. p 976 note 85. 

14. N.Y.—In re Land of Reflex De¬ 
velopment Co. in Town of Tona- 
wanda, 217 N.Y.S. 609, 127 Misc. 
852. 

15w Pa.—Jury v. Wiest, 193 A. 5, 326 
Pa. 554. 

16. U.S.—In re Military Training 
Camp in Prince George County, 
Va., D.aVa., 260 F. 986. 

17. Utah.—Tanner v. Provo Bench 
Canal & Irrigation Co., 121 P. 584, 
40 Utah 105. 

20 C.J. p 977 note 87. 

18- W.Va.—^Pittsburgh & West Vir¬ 
ginia Gas Co. v. Outright, 97 S.E. 
686. 83 W.Va. 42. 

20 C.J. p 977 note 88. 

19. Minn.—State v. City of Monte- 
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ture of the use where the taking is by the govern¬ 
ment itself instead of by a private corporation en¬ 
dowed with the right of eminent domain.20 
Where railroad property is sought to be con¬ 
demned the railroad company, claiming that the 
land is in public use, has the burden of proving 
that fact, but the party seeking to condemn it then 
has the burden of proving that the proposed new 
use is inconsistent with the existing use.^i 
Petitioner must also show that the proposed tak¬ 
ing is proper and necessary .22 However, in an ap¬ 
propriation of land for public highways, it is to be 
presumed that the most suitable and available lo¬ 
cation is taken.23 

The burden is on petitioner to prove that it en¬ 
deavored but was unable to agree with the owner,24 
and that it intends to complete the improvement.25 
Where the failure to provide funds to pay for an 
improvement defeats the proceedings, it is defensive 
matter for proof by defendant. 2 6 
Where the statute excepts certain property rights 
from those authorized to be taken, defendant must 


show that his property comes within the exception.2^ 
Where there are conflicting claims in the right to 
exercise eminent domain, the first in beginning pro¬ 
ceedings has the presumptive superio-r right in its 

favor.28 

In proceedings to lay out a new road it is proper 
for the court, in its submission to the jury of a form 
of verdict for them to use in apportioning the ben¬ 
efits among the persons or corporations liable for 
the damages incurred in the laying out of the road, 
to assume that the public will be benefited as a nec¬ 
essary result of the new public highway.29^ 

b. Admissibility 

The ordinary rules governing the admissibility of evi¬ 
dence apply, so that In general evidence is admissible or 
not as It tends to show the right to condemn, the purpose 
of, or the necessity for the taking, the petitioner's good 
faith, and other matters which may be put in issue. 
Maps, plans, and surveys of the property to be taken are 
admissible in evidence. 

The ordinary rules governing the admissibility of 
evidence in civil actions generally, apply to con¬ 
demnation proceedings except so far as the' nature 


video, 171 N.W. 314, 142 Minn. 
157. ' 

20 C,J. p 977 note 89. 

ao. Pa.—^Dornan' v. Philadelphia 
Housins: Authority. 200 A. 834, 331 
Pa. 209. 

ai. Cal.—Lios Angeles v. Los Ange¬ 
les Pac. Co., 159 P. 992, 31 Cal.App. 
100 . 

aa. Fla.—Wilton v. St. Johns Coun¬ 
ty, 123 So. 527, 98 A.L.R. 26, 65 
AL.R. 488, setting aside 117 So. 
321. 

Ind.—Shedd v. Northern Indiana 
Public Service Co., 188 N.E. 322, 
206 Ind. 35, 90 AL.R. 1020, fol¬ 
lowed in Indiana Industrial Land 
Co. V. Northern Indiana Public 
Service Co., 188 N.E. 328, 205 Ind. 
712. 

Ky.—^Howard v. Howard, 84 S.W.2d 
77, 260 Ky. 257. 

Ohio.—Chesapeake & O. N. Ry. Co. v. 

Barger, 10 Ohio APP. 443. 

Wash.—State v. Superior Court for 
Kitsap County, 181 P. 689, 107 
Wash. 228. 

20 C.J. p 976 note 86. 

Adjudication 

City desiring to condemn prop¬ 
erty for street purposes must estab¬ 
lish and obtain adjudication that tak¬ 
ing by condemnation is necessary.— 
In re Condemnation of Lands for 
Opening of Street in City of Beaver 
Bam, 237 N.W. 119, 205 Wis. 299. 
Degree of necessity to be~ shown 
Highway district condemning land 
for highway must show only reason¬ 
able, not absolute, necessity for tak¬ 
ing '' land selected.—Orangeville 


Highway Dlst v. Ailshie, 290 P. 717, 
49 Idaho 603. 

Bzcess land 

Municipality seeking to acquire ex¬ 
cess land over property actually oc¬ 
cupied by improvement must prove 
necessity for additional appropria¬ 
tion.—City of East Cleveland v. Nau, 
179 N.E. 187, 124 Ohio St. 438. 
Pxiua facie case 

Where a property owner in con¬ 
demnation proceedings denies the ne¬ 
cessity for the taking, the burden is 
on the petitioner to introduce such 
evidence as will at least establish a 
prima facie case of necessity, and 
failure to do this is fatal.—^Decatur 
Park Dist, v. Becker, 14 N.B.2d 490, 
868 Ill. 442—Chicago v. Lehman, 104 
N.B. 829, 262 Ill. 468. 

Private way of necessity 
Before a petitioner is entitled to 
condemn a private way of necessity, 
he is required to show a reasonable 
necessity for the proposed road, and 
that he has not any other practicable 
or feasible way out.—State v. Su¬ 
perior Court of Okanogan County, 
205 P. 1046, 119 Wash. 372. 

Where resolution cC state highway 
commission declaring public necessi¬ 
ty was Introduced in proceedings to 
condemn land, proof of public neces¬ 
sity was not required.—^People v. 
Broome, 7 P.2d 757, 120 Cal.App. 
267. 

23. Wash.—^Pacific County v. 'As¬ 
toria North Beach Perry Co., 17 
P.2d 40. 170 Wash. 643. 

24b Ill.—City of Chicago v. Jewish 
Consumptives' Relief Soc. of Chi¬ 
cago, 154 N.E. 117, 323 Ill. 389— 
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Lieberman v. Chicago & S. S. R. T. 
R. Co., 80 N.B. 544. 141 Ill. 140. ' 
N.Y.—New York Tel. Co. v. Wood, 
259 N.Y.S. 365, 145 Misc. 481. 

Va.—Charles v. Big Sandy & C. R. 

Co., 129 S.E. 384, 142 Va. 512. 

20 C.J. p 977 note 93. 

OUdicial notice 

The fact is not one of which ju¬ 
dicial notice can be taken.—Morse- 
man V. Ionia, 32 Mich. 283. 

Time to present proof 
Under statutes governing condem¬ 
nation proceedings, evidence that at¬ 
tempt has been made to purchase 
property should be presented to court 
when question of necessity and pub¬ 
lic use is litigated, such presentation 
being a condition precedent to find¬ 
ing of public necessity.—State ex rel. 
Bremerton Bridge Co. v. Superior 
Court for Kitsap County, 76 P.2d 990, 
194 Wash. 7. 

25. N.C.—Carolina & N. W. Ry. Co. 
V. Penncarden Lumber & Mfg. Co., 
44 S.E. 358, 132 N.C. 644. 

2.0 C.J. p 977 note 94. 

26. Minn.—^Rock County School Dist- 
No. 40 V. Bolstad, 14 N.W. 801, 121 
Minn. 376. 

37. N.C.—Blue Ridge Interurban R- 
Co. V. Hendersonville Light, etc., 
Co.^ 88 S.B. 245, 171 N.C. 314, 
86 S.E. 296. 169 N.C. 471. 

28. Wash.—State v. Superior Court 
for Walla Walla County, 204 P. 1, 
118 Wash. 517—State ex rel. Cas¬ 
cade Public Service Corp. v. Su¬ 
perior Court of State of Washing¬ 
ton, 101 P. 1094, 63 Wash. 321. 

29. Ill.—^Road List. No. 4 v. Frailey, 
145 N.E. 195, 313 Ill. 568. 
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of the proceedings may require a departure from 
those rules. 30 It may be said generally that any 
evidence is admissible which is relevant to the ques¬ 
tion of right to condemn.3l Thus evidence is ad¬ 
missible which tends to show compliance or non- 
compliance with conditions precedent to the main¬ 


tenance of the proceeding or which tends to 
show the purpose33 or necessity^^ of the taking, 
except where the question of necessity is a legisla¬ 
tive one.35 Likewise, evidence bearing on the ques¬ 
tion of petitioner's good or bad faith is admissible,36 
unless the statute precludes consideration of that 


so. Ala.—Tennessee Coal, Iron & R. 
Co. V. Birmingham S. Ry. Co., 29 
So. 455, 128 Ala. 626. 

20 C.J. p 977 note 97. 

Evidence held admfssible 

(1) Release or agreement giving 
the state the right to enter and oc< 
cupy owner’s property for highway 
purposes.—Jefferson County v. Har¬ 
ris. 18 N.T.S.2d 33 9, 259 App.Dlv. 
780. 

(2) Cross bill and a showing of de¬ 
fenses set up against the present 
owners in prior litigation.—Chicago. 
D. & C. Grand Trunk Junction R. Co. 
V. Jacobs, 196 N.W. 621, 225 Mich. 
677. 

(3) Testimony of owner that he 
bought land with the understanding 
that the county did not have a right 
of way.—Smith v. Board, of Sup’rs 
of Tallahatchie County, 86 So. 707, 
124 Miss. 36. 

Evidence held Inadmissible 

<1) Testimony, in proceeding to 
condemn land for airport extension, 
comparing size of several other air¬ 
ports with area of land involved.— 
City of Spokane v. Williams, 288 P. 
258, 157 Wash. 120. 

(2) Testimony, in proceeding to 
condemn land for airport extension, 
regarding objection from physical 
standpoint of building hangars.— 
City of Spokane v. Williams, supra. 

31. Utah.—Postal Tel. Cable Co. of 
Utah V. Oregon S. L. R. Co., 65 P. 
735, 23 Utah 474, 90 Am.S.R. 705. 

20 C.J. p 978 note 98. 

AmendmeiLt to resolution authorizing 
proceedings 

Wash.—State ex rel. Willapa Elec¬ 
tric Co. V. Superior Court in and 
for Pacific County, 83 P.2d 742; 196 
Wash. 523. 

Damages 

At hearing before public service 
commission on electric company's pe¬ 
tition for approval of its exercise of 
eminent domain, evidence showing 
nature and extent of damages to 
Protestant is inadmissible.—Dickson 
V. Public Service Commission, 89 Pa. 
Super. 126. 

32 . Tex.—Vey V. City of Fort Worth, 
Civ.App., 81 S.W.2d 228, error dis¬ 
missed. 

20 C.J. p 978 note 99. 

Evidence held admissible 

(1) As to attempt to agree with 
owner.—Connecticut Light & Power 
Co. V. Town of Southbury, 111 A. 360, 
95 Conn. 88—20 C.J. p 978 note 99 [b] 

(2) Proceeding by home rule city. 


— ^Vey V. City of Port Worth, Tex. 
Civ.App., 81 S.W.2d 228, error dis¬ 
missed. 

Evidence held Inadmissible 
As to whether there were suffi¬ 
cient funds In county treasury to pay 
defendants amount offered for land 
where there had been no agreement. 
— ^Aue V. State, Tex.Clv.App., 77 S.W. 
2d 606. 

33. Cal.—^East Bay Municipal Utility 
Dist. v. City of Lodi, 8 P.2d 532, 
120 CaLApp. 740. 

20 C.J. p 978 note 1. 

Evidence held admissible 

(1) Defendant city’s financial con¬ 
dition, bonded indebtedness, and 
ability to use property involved.— 
East Bay Municipal Utility Dist. v. 
City of Lodi, 8 P.2d 532, 120 CaLApp. 
740. 

(2) In proceeding to secure rail¬ 
road right of way, that railroad 
planned to use certain land to erect 
overhead bridges at public road 
crossings.—^Pearson v. Central of 
Georgia Ry. Co., 110 So. 5, 216 Ala. 
239. 

Evidence held inadmissible 

(1) Protests against building of 
dam by others than defendants.— 
East Bay Municipal Utility Dist. v. 
City of Lodi, 8 P.2d 582, 120 CaLApp. 
740. 

(2) Prior litigation between plain¬ 
tiff and adjoining landowner.—Trout 
Brook Realty Co. v. Town of Feath- 
erstone, 217 N.W. 499. 173, Minn. 
448. 

34. S.C.—Howell V. State Highway 
Department, 166 S.E. 129, 167 S.C. 
217. 

20 C.J. p 978 note 2. 

Evidence held admissible 

(1) That it was unnecessary to 
change road at point of change, 
which injured respondent.—^Howell 
V. State Highway Department, 166 S. 
•B. 129, 167 S.C. 2X7. 

(2) Testimony which would con¬ 
tradict testimony of petitioner as to 
difficulties of constructing an outlet 
over his own land.—Howard v. How¬ 
ard, 84 S.W.2d 77, 260 Ky. 257. 

(3) Projected public railroad, on 
issue of necessity, to condemn prop¬ 
erty for private logging road.—Rud¬ 
dock v. Bloedel Donovan Lumber 
Mills, C.C.A.Wash., 28 P.2d 684. 

<4) Resolution of highway com¬ 
mission declaring public necessity 
:or highway inaintenance station and 
duly certified by secretary of co.ni- 


misslon.—People v. Broome, 7 P.2d 
757, 120 CaLApp. 267. 

(5) Testimony of experienced 
electrical engineer regarding cost of 
manufacturing electricity, as af¬ 
fecting necessity of taking.—City of 
Allegan v. Vonasek, 245 N.W. 657, 
261 Mich. 16. 

(6) Earlier cases see 20 C.J. P 978 
note 2 [a]. 

Evidence hdd Inadmissible 

(1) Evidence of storage track at 
another point which was used for dif¬ 
ferent purpose was immaterial in 
condemnation proceedings by rail¬ 
road to procure land for Y.—Chicago, 
N. S. & M. R. Co. v. Chicago Title 
& Trust Co., 160 N.E. 226, 328 Ill. 
610. 

(2> .In suit by the city to condemn 
an easement over a railroad’s right 
of way for a street, evidence mere¬ 
ly tending to show there were other 
ways by which the property in the 
section served might be reached, etc., 
was properly rejected as insufficient 
to authorize the trial court to sub¬ 
stitute its judgment for that of the 
municipal authorities on the ques¬ 
tion of necessity.—^Louisville & N. R. 
Co. V. City of Louisville, 227 S.W. 
160, 190 Ky. 214. 

(3) Earlier cases see 20 C.J. p 978 
note 2 [b]. 

Evidence held Incompetent 

In proceeding to condemn land for 
pipe line, commissioners’ findings of 
no necessity, based on evidence of 
nonexistence of water which plain¬ 
tiffs could appropriate and defend¬ 
ant's right to use all water sought by 
plaintiffs, should have been set aside 
as not based on competent evidence. 
—^Haver v. Matonock, 225 P. 834, 75 
Colo. 301. 

35. Ind.—^Richland School Tp. of 
Fulton County v. Overmyer, 73 N. 
E. 811, 164 Ind. 382. 

20 C.J. p 978 note 3. 

36. Cal.—^Vallejo & N., R. Co. v. 
Reed Orchard Co., 147 P. 238, 169 
Cal. 545. 

20 C.J. p 978 note 4. 

OptnloiL of third persoa 
A letter from the chief of engi¬ 
neers of the war department to a 
senator was incompetent to impeach 
the integrity of the secretary of war 
in determining the necessity of con¬ 
demning the fee-simple title to lands 
for use in connection with Lock and 
Dam No. 26 on the Mississippi river, 
since the secretary had the burden 
of determining the question of ne- 
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question by the jury.*^ While it has been held that 
questions to witnesses calling for mere conclusions 
3LS to the necessity for the taking are improperly 
allowed,^® the testimony of experts as to the 
amount’ of land necessary for the required purpose 
may be received.39 An ordinance authorizing the 
improvement is admissible,^® but such ordinance 
need not be offered in evidence when attached to the 
petition, since its sufficiency to authorize condemna¬ 
tion is for the court.^^ In some instances, under 
exceptions to the general rule, considered generally 
in the CJ.S. title Evidence §§ 929-1015, also 22 CJ. 
p 1144 note 66-p 1291 note 63, parol evidence is ad¬ 
missible to affect a writing, or to identify the 
land with that described.^ ^ 

Maps, plans, and surveys. A map or plan of the 
premises sought to be appropriated is admissible in 
evidence,^^ if shown to be correct,^5 but it is, not 
the only evidence to show what land is to be appro¬ 
priated.^® Such plat or plan, if received in evi¬ 
dence, should be preserved in the record, so that it 


may thereafter be known on what the damages were 
assessed and its production for such purpose 
may be compelled.^® However, the production of 
plans for the improvement to be constructed on the 
property is not indispensable to the proceeding,^® 
and although it has been held that the property hold¬ 
er may request the court to compel the petitioner to 
produce such plans,5® there is other authority which 
holds that such plans need not be produced.®^ Plans 
and estimates for improvements by the petitioner 
which will reduce the condemnee’s injuries are ad¬ 
missible in evidence.®® 

c. Sufficiency 

The rules governing the sufficiency of evidence In 
civil cases generally apply in condemnation proceedings 
as, for example, as to the right to take, the necessity for 
taking, the nature of the use, the Inability to agree with 
the owner, and the title. 

The general rules applicable to the sufficiency of 
evidence in civil cases apply in condemnation pro¬ 
ceedings.®® These rules apply to the sufficiency of 


oesslty, and the chief of engineers 
was a subordinate agent with whom 
the secretary may or may not have 
agreed.—^U. S. v. Meyer, C.C.A.HL, 
113 P.M 387. 

37. III.—^Rockford v. Mowpr, 102 N. 
B. 1032, 259 Ill. 604. 

20 C.J. p 979 note 5. 

38. Mich.—Grand Rapids v. Ben¬ 
nett, 64 K.W. 685, 106 Mich. 528. 

20 C.J. p 979 note 6. 

39. Cal.—^Vallejo, etc., R. Co. v. 
Home Sav. Bank, 140 P. 974, 24 
CaLApp. 163. 

40. Minn.—^Fletcher v. Chicago, St. 
P., M. & O. Ry. Co., 69 N.W. 1085, 
67 Minn. 339. 

20 C.J. p 979 note 8. 

41. Ill.—Chicago, etc., R, Co. v. Pon¬ 
tiac, 48 N.E!. 485, 169 Ill. 155— 
Cahill V. Norwood Park, 36 N.B. 
606, 149 Ill. 156. 

40 U.S.—U. S. V. Inlots, C.C.Ohio, 
26 F.Cas.No.lS,441a, affirmed 91 U. 
S. 367, 23 KBd. 449. 

N.T.—^Bushwick Highway Comrs. v. 
Meserole, 10 Wend. 122. 

43. CaL—Oakland v. Wheeler, 168 P. 
23, 34 CahApp. 442. 

Mass.—^Kohlhepp v. West Roxbury, 
120 Mass. 596. 

44. Ill.—Blckison y. Clark, 2 K.E.2d 
91, 363 Ill. 258. 

20 C.J. p 979 note 18. 

Prior proceeding 

In proceeding to condemn land for 
public highway, plats and survey 
which had been prepared for prior 
proceeding which had not been com¬ 
pleted were properly admitted, since 
it was immaterial that previous sur¬ 
vey contained designation which 
might not be appropriate in proceed¬ 


ing involved.—Dicklson v. Clark, su¬ 
pra. 

45. Pa.—Cox V. Philadelphia, H. & 
P. R. Co., 64 A. 729, 215 Pa. 506, 
114 Am.S.R. 979. 

20 C.J. p 979 note 14. 

46. Kan.—Chicago, etc., R. Co. v. 
Grovier, 21 P. 779, 41 Kan. 685. 

47. Ill.—Illinois, etc., R. ’Co. v. 
Switzer, 7 N.E. 664, 117 Ill. 399, 57 
Am.R. 875. 

4d. Ill.—^Tedens v. Chicago Sanitary 
Dist, 36 N.E. 1033, 149 Ill. 87. 

20 C.J. p 979 note 17. 

49 . Ill,—Sanitary Dist. of Rockford 
V. Johnson, 174 N.B. 862, 343 Ill. 
11 . 

50. Ill.—Sanitary Dist. of Rockford 
V. Johnson, supra. 

Bight to complain 

In the absence of a motion to com¬ 
pel the production of such plans the 
property owner cannot complain that 
they were not produced.—Sanitary 
Dist. of Rockford v. Johnson, supra. 

51. Wash.—^Portland & S. Ry. Co. v. 
Skamania Boom Co., 109 P. 814, 
59 Wash. 191. 

52. Ill.—^East Peoria Sanitary Dist. 
V, Toledo, P. & W. R. R., 187 N.E. 
612, 353 Ill. 296, 89 A.L.R.' 870. 

Costs of another plan not admissible 
Where condemnee railroad offered 
no evidence challenging adequacy of 
condemnor sanitary district’s pro¬ 
posed plans for trestle bridge, levee, 
and head wall ameliorating condem- 
nee’s injuries from drainage improve¬ 
ment, condemnee’s offer to show cost 
of another plan was properly reject¬ 
ed.—^East Peoria Sanitary Dist. v. 
Toledo, P. & W. R. R., supra. 

53. Mont.—^Komposh v. Powers, 244 
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P. 298, 75 Mont. 493, affirmed Pow¬ 
ers V. Komposh, 48 S.Ct. 156, 275 
I7.S. 504, 72 L.Ed. 396. 

20 C.J. p 979 note 19. 

Certiflcate of necessity 
A resolution of the highway com¬ 
mission certifying necessity of tak¬ 
ing land for public improvements, 
which bore certification of assistant 
secretary of commission, constituted 
conclusive evidence that commission 
had complied with statutory provi¬ 
sion regulating commencement of 
eminent domain proceedings and was 
properly received in evidence.—Peo¬ 
ple V. Milton, 96 P.2d 159, 35 CaLApp. 
2d 549. 

Correctness cf descziption 
Evidence held not to show that 
location of proposed “private road” 
departed from description in com¬ 
plaint.—Komposh V. Powers, 244 P. 
298, 75 Mont. 493, affirmed Powers v. 
Komposh, 48 S.Ct. 156, 275 U.S. 504, 
72 L.Ed. 396. 

Description of property 
Land taken for street was insuffi¬ 
ciently described by evidence in con¬ 
demnation proceeding.—Town of Per¬ 
ry V. Thomas, 22 P.2d 343, 82 Utah 
159. 

Identification of route 
In proceeding to acquire by con¬ 
demnation a right of way for a high- 
power electric transmission line, tes¬ 
timony of witness who had charge of 
securing the rights of way, that he 
was thoroughly familiar with the lo¬ 
cation easement and of the properties 
of the parties to the suit, that he had 
checked all descriptions and knew the 
particular location of each tract, was 
sufficient to identify the right of way 
as one affecting defendant property 



29 O.J.S. EMINENT DOMAIN §269 

the evidence to show a right to take,®* including the 1 taking.®® Further, the rules governing the sufficien- 
fncorporation of the petitioner;®® the necessity for I 


owners, in absence of proof to the 
contrary.—^Illinois Iowa Power Co. v. 
Bhein, 17 N.E.2d S82, 369 Ill. 584. 

54. Ind.—^Matlock v. Bloomington 
Water Co., 146 N.B. 852, 196 Ind. 
271. rehearing denied 148 N.E. 198, 
196 Ind. 271. 

20 C.J. p 979 note 20. 

Authority to uaintoliL proceedSaigB 
Evidence held to show that United 
States had authority to maintain pro¬ 
ceedings to condemn land for Crab 
Orchard Creek Project under the Na¬ 
tional Industrial Recovery Act and 
the Emergency Relief Appropriation 
Act 1935.—U. S. V. Eighty Acres of 
Land in Williamson County, D.C.I11., 
26 F.Supp. 315. 

Character of property 
Evidence held insufficient to es¬ 
tablish that land sought to be con¬ 
demned by forest preserve district 
was natural forest or part thereof.— 
Forest Preserve Dist. of Cook Coun¬ 
ty V. Jirsa, 168 N.E. 690, 336 Ill. 624. 
Ownership of water to be conveyed 
Private owner of arid lands seek¬ 
ing to condemn right of way to con¬ 
vey waters for irrigation over lands 
of another, under Const, art 1 § 16, 
and art. 21 S li and Remington Comp. 
St. § 7354, need not show beyond all 
question his right to water that he 
desires to convey, since right of way 
will revert to landowner, if petitioner 
has no right to water.—State v. Su¬ 
perior Court of Okanogan County, 
228 P. 695, 130 Wash. 661. 

Prlina facie case 

In proceeding to condemn land for 
park purposes, in Jurisdiction where 
bona-fide effort to purchase the prop¬ 
erty from the owner is not a condi¬ 
tion precedent to acquisition by con¬ 
demnation, the city made a prima 
facie case by introducing resolutions 
of city commission and park and 
recreation board.—City of Birming¬ 
ham V. McConnell, 150 So. 342, 227 
Ala. 438. 

Bequest by federal govermuent 
In proceeding by county to con¬ 
demn right of way for flood control 
purposes, evidence justified judgment 
for county on ground that it had 
been requested by federal officers to 
acquire the easement and to convey 
the lands to the United States.— 
Vann v. Cameron County, Tex-Civ. 
App., 124 S.W.2d 167 error dismissed. 
Bight to exercise power 
Evidence warranting inference that 
water company had franchise right, 
and was charged with duty to supply 
city with water, and had franchise 
from county and contract with city 
wMch It would be bound to perform, 
and that it was actively proceeding 
with plans in furtherance thereof, 
was sufficient to warrant finding that 


it was entitled to exercise power of 
eminent domain.—^Matlock v. Bloom¬ 
ington Water Co., 146 N.E. 852, 196 
Ind. 271, rehearing denied 148 N.E. 
d98, 196 Ind. 271. 

55. Ill.—Chicago, M. & 9t. P. Ry. 
Co. V. Franzen, 122 N.E. 492, 287 
Ill. 346. 

20 C.J. p 980 note 21. 

OrganlzatlOB of public utility district 
In condemnation proceedings 
brought by public utility district, 
defendants who themselves intro¬ 
duced certified copies of proceedings 
whereby the district was created, 
could not object because no evidence 
of the organization of the district 
was offered, especially where the 
supreme court had held in another 
case that the district was duly 
organized and existing.—State ex rel. 
Willapa Electric Co. v. Superior 
Court in and for Pacific County, 83 P. 
2d 742, 196 Wash. 523. 

Svldeuoe held sufficlmit 
N.Y.—Brie & J. R. Co. v. Brown, 107 
N.T.S. 983, 67 Misc. 164. ’ 

56. Ark.—Young v. City of Gurdon, 
275 S.W. 890, 169 Ark. 399. 

Mont—State v. District Court of 
Fourth Judicial Dist. in and for 
Mineral County, 300 P. 916, 90 
Mont 191. 

20 C.J. p 980 note 22. 

Detezzniuatlou of uecesslty 
In proceedings to condemn land 
for state highway purposes, evi¬ 
dence showed that state highway 
commission had exercised its discre¬ 
tion and determined that land in¬ 
volved was convenient to construc¬ 
tion of highway.—^Aue v. State, Tex. 
Civ.App., 77 S.W.2d 606. 

Fzima facie case 

(1) The selection of a route for Its 
right of way by a logging company 
seeking to condemn makes a prima 
facie* case of necessity for taking 
such land.—State v. Superior Court, 
196 P. 234, 111 Wash. 205. 

(2) Resolution of council declar¬ 
ing public necessity for improve¬ 
ment, pursuant to statute, is prima 
facie evidence of necessity.—City of 
Allegan v. Vonasek, 245 N.W. 557, 
261 Mich. 16. 

(3) In proceeding to condemn land 
for park purposes, introduction of or¬ 
dinance, which directed that the land 
be acquired, and recited that park 
district’s board of commissioners had 
found that it was' necessary to take 
the land for park purposes, made 
prima facie case in favor of con¬ 
demnation.—^Decatur Park Dist. v. 
Becker, 14 N.E.2d 490, 368 ni. 442. 
Proof required 

(t) Evidence in condemnation pro¬ 
ceeding should show that land is 
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reasonably required for purpose of 
effecting object of its condemnation. 
—State V. District Court of Fourth 
Judicial Dist. in and for Mineral 
County, 300 P. 916, 90 Mont. 191. 

(2) When attempt is made in con¬ 
demnation proceeding to show, that 
location proposed for road is unnec¬ 
essarily injurious to property owner, 
proof must be clear and convincing. 
—State V. District Court of Fourth 
Judicial Dist in and for Mineral 
County, supra. 

(3) As respects showing of neces¬ 
sity for taking of property for pub¬ 
lic use, condemnor need not show ab¬ 
solute necessity, but only reasonable 
necessity, and prima facie case made 
by evidence of selection can only be 
overcome by clear and convincing 
proof that taking of specific land 
sought would be so unnecessary and 
unreasonable as to be oppressive, 
and an abuse of power.—State ex rel. 
Mountain Development Co. v. Su¬ 
perior Court for Pierce County, 67 
P.2d 861, 190 Wash. 183. 

Availability of other property 

(1) In proceedings to condemn 
land for highway, defendant cannot 
prevail merely by showing there is 
other land in immediate neighbor¬ 
hood available and equally useful.— 
Grangeville Highway Dist. v. Ailshie, 
290 P. 717, 49 Idaho 603. 

(2) Pact that another route is 
available for highway does not re¬ 
but prima facie case that land se¬ 
lected by highway district is neces¬ 
sary for its purpose.—Grangeville 
Highway Dist. v. Ailshie, supra. 

(3) In the absence of evidence of 
bad faith, oppression, or abuse of 
power, evidence that another route 
is feasible is not enough to show 
the one selected shows bad faith, 
oppression, or abuse.—State v. Su¬ 
perior Court, 190 P. 234, 111 Wash. 
205. 

(4) Necessity is not disproved by 
the fact that the company might use 
other land which could be acquired 
by purchase or otherwise.—Matter 
of New York, etc., R. Co., 11 Abb.Pr. 
N.S.. N.Y., 90. 

Fzand 

(1) Record held to contain no evi¬ 
dence showing fraud in finding of 
necessity by board of county com- 
niissioners in highway condemnation. 
-Estate V. Superior Court of Douglas 
County, 268 P. 603, 148 Wash. 203. 

(2) Landowners held not to have 
shown such abuse of discretion or 
fraud on part of highway district’s 
officials selecting land for highway 
as warranted court’s refusing to ac¬ 
cept their judgment.—Grangeville 
Highway Dist. v. Ailshie, 290 P. 
717, 49 Idaho 603. 
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(3) Vacation and esta]i>lishment of 
road to enable electric company to 
raise lake waters and want of pub¬ 
lic necessity for new road but for 
overflow of existing road held not to 
show bad-faith determination of pub¬ 
lic necessity.—State v. Superior 
Court for Chelan County, 257 P. 231, 
144 Wash. 124. 

<4) Evidence sustained jury's de¬ 
termination that city authorities 
were actuated by lawful motive in 
condemning triangular tract, formed 
by junction of two highways, val¬ 
uable as site for gasoline filling sta¬ 
tion but of little value for any other 
purpose, in order to eliminate as 
far as possible the dangers incident 
to modem trafllc.—^Massie v. City of 
Floydada, Tex.Civ.App., 112 S.W.2d 
243. 

Frapziety of location, 

(1) Evidence supported finding 
that pipe for public water supply 
was located in manner most com¬ 
patible with greatest public good and 
least private injury.—City and Coun¬ 
ty of San Francisco v. Sattan, 248 P. 
274, 78 CaLApp. 115. 

(2) Statutory amendment making 
highway commission’s resolutions 
conclusive evidence of location of 
road most compatible with greatest 
public good was applicable at trial, 
although complaint was filed before 
enactment.—^People, by State Depart¬ 
ment of Public Works v. Marblehead 
Land Co., 255 P. 553, 82 Cal.App. 
289. 

(3) Evidence that route of public 
road, offered by landowner, through 
his premises, was more suitable and 
could be more cheaply constructed 
than that adopted by highway de¬ 
partment, did not show that latter 
location was prompted by prejudice, 
malice, or caprice, or was palpable 
abuse of power, in view of testimony 
by department’s and road commis¬ 
sioner's engineers as to suitability 
and cost of different routes.—^De¬ 
partment of Highways v. Stepp, 266 
S.W. 776, 150 Tenn. 682. 

Bvidence held to show necessity of 
taking fox 

(1) Additional servitude of irri¬ 
gation ditch.—State v. Superior Court 
of Okanogan County, 191 P. 805, 111 
Wash. 615. 

(2) Alley.—City of Detroit v. Hart- 
wick, 171 N.W. 405, 204 Mich. 635. 

(3) Borrow pits.—^Davidson v. 
Commonwealth, ex rel. State High¬ 
way Commission, 61 S.W.2d 34, 249 
Ky. 568., 

(4) High school* playground.— 
Petition of Board of Education of 
City of Detroit, 214 N.W. 230, 239 
Mich. 46. 


(5) Highway purposes. 

Mich.—^Rogers v. Breisacher, 204 N. 

W. 112, 231 Mich. 317. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

N.Y.—In re Board of Sup’rs of Rock¬ 
land County, 196 N.E. 752, 268 N. 
T. 84, reversing In re Suffern-Mt. 
Ivy County Highway No. 1448, 277 
N.Y.S. 345, 243 App.Div. 560. 

Wash.—State v. Superior Court in 
and for Grant County, 191 P. 416, 
112 Wash. 34—State v. Superior 
Court for Adams County, 191 P. 
413, 111 Wash. 642. 

(6) Municipal waterworks plant.— 
City of Gretna v. Brooklyn Land Co., 
162 So. 70, 182 La. 543. 

(7) Park purposes.—^Decatur Park 
Dist. V. Becker, 14 N.E.2d 490, 368 
Ill. 442. 

(8) Park and bathing beach for 
colored people.—Page v. Common¬ 
wealth, 160 S.B. 33, 157 Va. 325. 

(9) Public improvement.—Baxter 
V. City of Louisville, 6 S.W.2d 1074, 
224 Ky. 604. 

(10) Private way of necessity.— 
State V. Superior Court for King 
County, 260 P. 527, 145 Wash. 307. 

(11) Private logging railroad.— 
McCarthy v. Bloedel Donovan Lum¬ 
ber Mills, C.C.A.Wash.. 39 P.2d 34, 
certiorari denied 61 S.Ct 21, 282 TT.S. 
840, 76 L.Ed. 746. 

(12) Railroad right of way. 

Ala.—^Pearson v. Central of Georgia 
Ry. Ck)., 110 So. 5, 215 Ala. 239. 
Ind.—Sisters of Providence of St 
Mary’s of the Woods v. Lower Vein 
. Coal Co., 154 N.E. 659, 198 Ind.' 

. 645. 

(13) Railroad spur and tipple.— 
Saulsberry v. North American Re¬ 
fractories Co., 129 S.W.2d 625, 278 
Ky. 808. 

(14) Railroad yards and tracks. 
Mich.—Chicago, D. & C. Grand Trunk 

Junction R. Co. v. Jacobs, 196 V.W. 
621, 225 Mich. 677. 

Wis.—^In re Chicago, M., St P. & P. 
R. Co., 222 N.W. 776, 197 Wis. 503. 

(15) Sewage and sewer purposes.— 
Petition of City of Detroit to Con¬ 
demn Lands, 274 N.W. 375, 280 Mich. 
708. 

(16) Street purposes.—City of New 
Orleans v. Moeglich, 126 So. 675, 169 
La. 1111. 

(17) Toll bridge.—State v. Su¬ 
perior Court in and for Douglas 
County, 252 P. 90^, 142 Wash. 284, 
error dismissed 47 S.Ct 769, 274 U.S. 
726, 71 L.Bd. 1336 and followed in 
State V. Superior Court in and for 
Okanogan County, 262 P. 910, 142 
Wash. 696, error dismissed State of 
Washington ex rel. McPherson Bros. 
Co. V. Superior Court of State of 
Washington' in and for Douglas 
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I County, 47 S.Ct 769, 274 U.S. 726, 
71 L.Ed. 1335. 

(18) Water company.—^Interstate 
Water Co. v. Adkins, 158 N.E. 685, 
327 Ill. 356. 

(19) Earlier cases see 20 C.J. p 
980 note 22 [a]. 

Evidence held not to show necessity 
of taking for 

(1) Electric power line through 
state park.—^Minnesota Power & 
Light Co. V. State, 225 N.W. 164, 177 
Minn. 343. 

(2) Logging railroad right of way. 
—State V. Superior Court, 190 P. 234, 
111 Wash. 205. 

(3) Way of necessity.—State v. 
Superior Court for Kitsap County, 
181 P. 689, 107 Wash. 228. 

(4) Earlier cases see 20 C.J. p 980 
note 22 [b]. 

57. Minn.—^Northern Pac. Ry. Co. v. 
Pioneer Fuel Co., 181 N.W. 341, 148 
Minn. 214. 

20 C*J. p 980 note 23. 

Conflicting interests 
That proposed dam will merely 
fiow out part of very small fall all 
of which belongs to upper owners 
who have not appropriated their 
privilege does not show as matter 
of law that it will not be to public 
interest to permit such taking, which 
privilege should be improved being 
material on public question.—^Dum- 
I mer Power Co. v. International Paper 
Co., 124 A. 566, 81 N.H. 213. 

Purposes stated in petition 
Evidence showed that United 
States Intends to use land sought to 
be condemned for Crab Orchard 
Creek Project for purposes stated in 
the petition and not for some other 
purpose.—U. S. v. Eighty Acres of 
Land in Williamson County, D.C.I11., 
26 F.Supp. 315. 

PnbUo use or purpose held shown in 

■ fen.Trfny 

(1) For extension of sidetrack to 
grain elevator.—Northern Pac. Ry. 
Co. V. Pioneer Fuel Co., 181 N.W. 
341, 148 Minn. 214. 

(2) F^or forest preserve district.— 
Forest Preserve Dist of Cook Coun¬ 
ty V. Chicago Title & Trust Co., 183 
N.E. 819, 351 Ill. 48. 

(3) For outlet by drainage district 
—State ex rel. L. A. Conner Co. v. 
Superior Court for Skagit County, 50 
P.2d 527, 184 Wash. 127, 

(4) For power dam of electric com¬ 
pany.—^Lowe V. Indiana Hydroelectric 
Power Co., 151 N.E. 220, 197 Ind. 
430. 

(6) For toll logging railroad.— 
State V. Superior Court for Grays 
Harbor County, 286 P. 33, 155 Wash. 
651. 
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ter of use to which the land has been devoted 
inability to agree with the owner or to show ti¬ 
tle.®® The fact that a railroad company intends in 
good faith to construct the road authorized by its 
charter is conclusively established by the produc¬ 
tion of its patent o-f incorporation. ®i 

§ 270. Orders, Verdicts, and Findings 

The court, Jury, or commissioners will make such 


necessary orders, findings, verdicts, and Judgments, pre¬ 
liminary and otherwise, as are required by the issues 
raised or submitted. 

The court will make the necessary findings and 
orders preliminary to the assessment of damages,®^ 
and the court, jury, or commissioners should make 
such verdicts or findings as may be required by the 
issues raised or submitted.®® Where the jury or 
commissioners are required to find on the questions 


(6) For water supply to city.— 
Matlock V. Bloomington Water Co., 
148 N.E. 198, 196 Ind. 271, denying 
rehearing 146 N.E. 852, 196 Ind. 
271. 

(7) Of toll bridge.—State ex rel. 
Bremerton Bridge Co. v. Superior 
Court for Kitsap County, 76 P.2d 
990, 194 Wash. 7. 

(8) Other instances see 20 C.J. p 
980 note 23 [a]. 

Public use or purpose held not shown 
In taking 

For a railroad to an industrial 
tract of land.—Limits Industrial H. 
Co. V. American Spiral Pipe Works, 
151 N.E. 567, 321 Ill. 101. 

58. Tex.—^Damon v. State, Civ.App., 

37 S.W.2d 405, affirmed, Com.App., 

52 S.W.2d 368. 

Abandonment 

Finding that use of property as 
cemetery had been abandoned was 
supported; hence, landowner could 
not assert former use as defense to 
state's right of condemnation.—^Da¬ 
mon V. State, Tex.Civ.App,, 37 S.W. 
2d 405, affirmed, Com.App., 52 S.W.2d 
368. 

Prior public use 

(1) In proceedings by a county to 
condemn for county road purposes 
part of a tract of thirty-nine acres 
used for reservoir and water supply 
purposes outside the limits of the 
city which owned it, evidence’ did 
not show that the property was not 
being devoted to a public use by the 
city, although it was not all actual¬ 
ly inundated.—State v. Kittitas Coun¬ 
ty, 181 P. 698, 107 Wash. 326. 

<2) Evidence supported finding of 
trial court that use of property in 
controversy for public purposes was 
contingent, uncertain and unreason¬ 
ably indefinite as to time.—^East Bay 
Municipal Utility Dist. v. City of 
Lodi, 8 P.2d 532, 120 Cal.App. 740. 

<3) In determining whether prop¬ 
erty is '‘used" for public purposes 
within statute, donduct of defend¬ 
ants In standing by without ob¬ 
jection while plaintiff spent large 
sums and other inequitable conduct 
may be considered.—^East Bay Mu¬ 
nicipal Utility IMst. v. City of Lodi, 

8 P.2d 532, 120 Cal.App. 740. 

59- Tex.— Y&y v. City of Fort 


Worth, Civ.App., 81 S.W.2d 228, er¬ 
ror dismissed. 

20 C.J. p 981 note 24. 

ZiLabUity to agrjee with owner held 
shown 

Ga.—^Fonticello Mineral Springs Co. 
v. City of Richmond, 137 S.B. 458‘. 

Ill-—^Fayette County v. Whitford, 6 
N.E.2d 157, 365 Ill. 229—Depart¬ 
ment of Public Works and Build¬ 
ings v. McCaughey, 163 N.E. 795, 
332 Ill. 416—Pittsburgh, C., C. & 
St. L. Ry. Co. V. Gage, 12f N.E. 5827 
286 111. 213—Chicago, etc., R. Co. 
V. Heidenreich, 98 N.E. 567, 254 Ill.. 
231, Ann.Cas.l913C 266. 

Ind.—Lowe v. Indiana Hydroelectric 
Power Co., 151 N.E. 220, 197 Ind. 
430. 

N.Y.—^In re Board of Sup'rs of Rock¬ 
land County, 196 N.E. 752, 268 N. 
Y. 84, reversing In re Suffern-Mt. 
Ivy County Highway No. 1448, 277 
N.Y.S. 345, 243 App.Div. 560—Board 
of Hudson River Regulating Dist. 
V. Fonda, J. & G. R. Co., 164 N.E. 
541, 249 N.Y. 445, modifying 228 
N.Y.S. 686, 223 App.Div. 358, which 
affirmed, 217 N.Y.S. 781, 127 Misc. 
866, amendment of remittitur 
granted 166 N.E. 324, 250 N.Y. 
559. 

Tex.—Vey v. City of Fort Worth, 
Civ.App., 81 S.W.2d 228, error dis¬ 
missed—^Malone w. City of Madi- 
sonville, Civ.App., 24 S.W.2d 483 
—^W. T. Waggoner Estate v. Town¬ 
send, Civ.App., 24 S.W.2d 83. 

Wis.—^In re Chicago, M., St. P. & 
P. R. Co., 222 N.W. 776, 197 Wis. 
503. 

Other instances see 20 C.J. p 981 
note 24 [c]. 

Inability to agree with owner held 
not shown 

R.I.—^Howland v. School Dist. No. 3 
of Little Compton, 15 A. 74, 16 R. 

I. 257. 

Tex.—Isaac v. City of Houston, Civ. 
App., 60 S.W.2d 543, error dis¬ 
missed. 

60. Ind.—Lowe v. Indiana Hydro¬ 
electric Power Co., 151 N.E. 220, 
197 Ind. 430. 

20 C.J. p 981 note 25. 

61. Wis.—^In re Milwaukee South¬ 
ern R. Co., 102 N.W. 401, 124 Wis. 
490. 

62. Wash.—State v. Superior Court 
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Of Whatcom County, 210 P. 380, 
122 Wash. 255. 

20 C.J. p 981 note 27. 

Bights of owners to services 
In proceedings to condemn right 
of way, court's refusal to include in 
the order of necessity a provision 
protecting the owners in their right 
to have their timber products con¬ 
veyed over the proposed railroad was 
proper, the court having the right 
to hear the matter and make an or¬ 
der relating thereto at time of en¬ 
try of final judgment of appropria¬ 
tion.—State V. Superior Court of 
Whatcom County, supra. 

Effect of invalid provision as to non¬ 
liability for compensation 
An order condemning land under 
Crawford & M.Dig. § 5249, to open up 
a public highway to a proposed pri¬ 
vate toll bridge, was not invalidated, 
because the order provided that un¬ 
der no condition should the county 
be liable for the payment of any 
expense in opening up the road, 
there being an agreement between 
the county and the bridge company 
by which the latter was to pay the 
expense, the county not being re¬ 
lieved by these matters from its 
liability to the landowner for com¬ 
pensation.—McClintock v. Bovay, 260 
S.W. 395, 163 Ark. 388. 

63. Ohio.—Schwallie v. Cleveland, 
C. C. & St. L. Ry. Co., 26 Ohio N. 
P., N.S., 525. 

20 C.J. p 981 note 28. 

Assessment to raise funds for im¬ 
provement 

In action by city to establish by 
Jury verdict necessity of acquiring 
property to be used in widening 
street wherein complaint alleged 
that no assessment had been levied 
but that city intended to levy as¬ 
sessment and provision of statute 
authorizing inclusion in assessment 
of part of cost of property acquired 
for prior improvements was attacked, 
court could do no more than deter¬ 
mine validity of principle on which 
statute was based and could not pass 
on assessment.—City of Milwaukee v. 
Taylor, 282 N.W. 448, 229 Wis. 328. 
Inability to agree on purchase price 
Statement in language of statute 
as to inability to agree on purchase 
of property was sufficient on com¬ 
missioner's determination of necessi- 
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of the necessity of the taking, see supra § 267, an 
omission to do so will vitiate their award.®^ The 
verdict or report must distinctly state that the tak¬ 
ing is necessary for the public use and benefit 
but a finding that the taking is necessary for a spe¬ 
cific use which the statute declares to be a public 
use is sufficient;®® and it has been held that a gen¬ 
eral verdict assessing defendant's damages is a find¬ 
ing in favor of plaintiff on the issues of necessity 
for taking®*^ and inability to agree on compensa¬ 
tion.®® Also, an unqualified verdict for the owner 
is a denial of petitioner’s right to condemn,®® but 
a verdict for the owner with assessment of damag¬ 
es gives the petitioner the right to condemn.'^® If 
the pleadings show on their face that the use is a 
public one, a finding of such fact is not necessary.^^ 
The jury may find that a part of the land be con¬ 
demned and the remainder not,^® but they cannot 
condemn more land than can be reasonably re¬ 
quired for the use.*^® A majority of the commis¬ 
sioners may determine the necessity for taking,74 
but where the determination is by a common-law 
jury the finding must be unanimous.'^® Findings by 
the court on questions which rest with a board and 


not with the court are immaterial and are not Con¬ 
trolling on the trial court or on a court of review.7® 

In a proceeding to condemn the right to erect and 
operate a telegraph and telephone line along a rail¬ 
road right of way in which it is not necessary to 
decide in limine whether the proposed line will in¬ 
terfere with an existing line owned by intervener, 
a judgment of condemnation which requires that 
the line shall be so constructed as not to interfere 
with any telegraph or telephone line already on such 
right of way and which reserves jurisdiction for 
the purpose of enforcing the provisions of the judg¬ 
ment affords sufficient protection to intervenor’s 
rights.'^^ 

A statute providing that in a condemnation pro¬ 
ceeding to take land for highway purposes the dec¬ 
laration of the highway commissioner that he has 
been unable to agree with the owner for the pur¬ 
chase of the property shall not thereafter be ques¬ 
tioned means that if there is any proof to support 
the commissioner’s declaration it is conclusive, but 
if there is no proof made of it on the hearing it can 
be questioned.^® 


J. EVIDENCE AS TO COMPENSATION 


§ 271. Presumptions and Burden of Proof 

Although there is authority to the contrary, it is 
generally held that the landowner has the burden of 


showing the damages suffered by him and his title to 
the property taken, while the petitioner must prove mat¬ 
ters which tend to reduce or mitigate the damages. 
General rules as to presumptions apply. 


ty for condemnation.—^Petition of 
State Highway Com’r, 233 N.W. 172, 
252 Mich. 116. 

Pin.diiLg' held isunffloieiLt 
Finding that railroad company has 
legal right to make appropriation is. 
not sufficient.—Schwallie v. Cleve¬ 
land, O. C. & St L. By. Co., 26 Ohio 
K.P., N.S., 625. 

64. Ky.—Grimes v. Doyle, Ky.Dec. 
58. 

65. Mich.—^In re Harper Ave., 213 H. 
W. 74, 237 Mich. 684. 

20 C.J. p 981 note 31. 

Zlaaility of detenuluatioxL 

(1) Highway commissioner’s deter¬ 
mination of necessity for condemna¬ 
tion is final, unless reviewed direct¬ 
ly on certiorari before appointment 
of commissioners to determine dam¬ 
ages.—^Petition • of State Highway 
Com’r, 233 N.W. 172, 252 Mich. 

116. 

^2) The court's finding based on 
substantial testimony is conclusive. 
—State V. Whitcomb, 22 P.2d 823, 94 
Mont 415. 

Sollloieiicy of jadgmeut, verdict, or 

(1) Verdict in condemnation pro- 
ce^ings, that it was necessary to 
thke property for use and benefit of 


public, was sufficient finding of ne¬ 
cessity.—^In re Harper Ave., 213 N.W. 
74, 237 Mich. 684. 

(2) Where county fully complied 
with provisions of the Highway Law 
respecting condemnation of proper¬ 
ty for highway' purposes, judg¬ 
ment, decreeing that public use re¬ 
quired condemnation of property 
which was described in the petition 
and appointing commissioners of ap¬ 
praisal to determine the compensa¬ 
tion to be made to landowner, ’was 
proper.—Jefferson County v. Harris, 
18 N.T.S.2d 319, 259 App.Div. 780. 

(3) Barlier cases see 20 C.J. p 981 
note 31 [c]. 

66. Cal.—^Vallejo, etc., R. Co. v. 
Home Sav. Bank, 140 P. 974, 24 
Cal.App. 166. 

67. Or.—Skelton v. Newberg, 148 P. 
63, 76 Or, 126—Oregon R. Co. v. 
Bridwell, 3 P. 684, 11 Or. 282. 

68. Or.—Skelton v. Newberg, 148 P. 
63, 76 Or. 126. 

69. Md.—Davis v. Board of Bduca- 
tion of Anne Arundel County, 176 
A. 878, 168 Md. 74. 

70. Md.—^Davls V. Board of Educa¬ 
tion of Anne Arundel County, su¬ 
pra. 


71- Mont.—^Ellinghouse v. Taylor, 48 
P. 757, 19 Mont. 462. 

72. W.Va.—^Baltimore, etc., R. Co. v. 
Pittsburg, etc., R. Co., 17 W.Va. 
812. 

73- U.S.—Chesapeake & O. Canal Co. 
v. Mason, C.C.D.C., 6 F.Cas.No.2,- 
650. 4 Cranch C.C. 123. 

74i Mich.—Serrell v. Patterson, 65 
N.W. 107, 107 Mich. 237. 

75- Mich.—^Kress v. Hammond, 52 
N.W. 728, 92 Mich. 372. 

76- Cal.—People v. Reed, 33 P.2d 879, 
139 Cal.App. 258. 

When, where, and how right of way 
laid oat 

Findings by court in condemnation 
proceeding as to when, where, and 
how landowner’s right of way should 
be laid out, which questions rested 
with board of supervisors, were im¬ 
material and not controlling on trial 
court or on court of review.—^Peo¬ 
ple V. Reed, supra. 

77. U.S.—^American Telephone & 

Telegraph Co. v. Postal Telegraph 
Cable Co., C.C.APla., 270 F. 496, 
affirming, D.C., Postal Telegraph- 
Cable Co. V. Florida East Coast 
. Ry. Co., 258 F. 493. 

76. Mich.—^Allen v. Rogers, 224 N. 
W. 632, 246 Mich. 501. 
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The burden of proof on questions as to the value 
of land and incidental damages cannot be affected 
by the burden of proof on issues respecting the 
necessity of the taking and the public use to be 
made of the property.?® Although in some juris¬ 
dictions it is held that petitioner has the burden of 
showing the value of the land sought to be taken, 
and the damages or absence of damages to the re¬ 


mainder,ind it is held in other jurisdictions that 
there is no general burden of proof as in other 
civil cases,^^ the general rule is that the burden of 
showing the damages which the landowner will 
suffer rests on him,®® while it is for the petitioner 
to show matters which tend to reduce or mitigate 
the damages.®® Petitioner also has the burden of 


79. Ky.—Commissioners of Sewer¬ 
age of Louisville v. Reisert, 49 S. 
W.2d 324, 243 Ky. 494. 

Evidence as to right to take see su¬ 
pra § 269. 

80. Ga.—Georgia Power Co. v. Mc- 
Crea, 167 S.B. 542, 46 Ga.App. 279. 
Apparently contra Postal Tel. Ca¬ 
ble Co. V. Peyton, 52 S.E. 803, 124 
Ga. 740, 3 L.R.A.,N.S., 333. 

Ky.—Commissioners of Sewerage of 
Louisville v. Reisert, 49 S.W.2d 324, 
325, 326, 243 Ky. 494, citing Cor¬ 
pus Juris—^Warfield Natural Gas 
Co. V. Wright, 25 S.W.2d 1036, 233 
Ky. 378. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 565, 
overruling suggestion of error 195 
So. 679. 

20 C.J. p 982 note 42. 

“The initial burden is on the con¬ 
demnor to. prove the value of the 
land before he is entitled to a Judg¬ 
ment for the land. The landowner 
may offer countervailing evidence 
both as to the value of the land and 
as to the damages caused by the tak¬ 
ing. But the landowner is not re¬ 
quired to offer any evidence until the 
condemnor has met the burden rest¬ 
ing on him to show the value. If the 
value shown is not satisfactory to the 
landowner, he is free to go forward 
with his proof.”—Commissioners of 
Sewerage of Louisville v. Reisert, 49 
S.W.2d 324, 326, 243 Ky. 494. 

MSitter raised in answer 

However, the fact that petitioners 
failed to file reply to answer, where¬ 
in certain damages were claimed was 
held not to relieve property owner of 
burden of proving allegation, since 
under statute allegations concerning 
amount of damage must be proven, 
even though not traversed.—^Howard 
V. Howard, 84 S.W.2d 77, 260 Ky. 257. 
In Illinois 

(1) The burden of proof is on the 
condemnor to show the value of 
property sought to be taken or dam¬ 
aged.—Illinois Power & Light Cor¬ 
poration V. Talbott, 162 N.B. 486, 321 
Ill. 538—Crystal Lake Park Dlst. v. 
Consumers’ Co., 145 N.B. 215, 313 Ill. 
395—Mauvaisterre Drainage & Levee 
Dist. V. Wabash Ry. Co., 132 N.E. 559, 
299 Ill. 299, 22 A.L.R. 944—Chicago, 
etc., R. Co. V. Reisch, 93 N.E. 383, 
247 Ill. 350. See Saline Highway 
Comrs. V. Klaus, 199 IlLApp. 108. 

<2) However, the burden is on the 


owner of the land condemned to 
prove alleged damage to other land 
not sought to be taken or described 
in petition.—Illinois Power & Light 
Corporation v. Barnett, 170 N.E. 717, 
338 Ill. 499—Forest Preserve Dist. of 
Cook County v. Dearlove, 169 N.E. 
753, 337 Ill. 555—Bast St Louis Light 
& Power Co. v. Cohen, 164 N.E. 182, 
333 Ill. 218—Illinois Power & Light 
Corporation v. Peterson, 153 N.B. 577, 
322 Ill. 342. 49 A.L.R. 692—Illinois 
Power & Light Corporation v. Parks, 
153 N.E. 483, 322 Ill. 313. 

20 C.J. p 982 note 43 [a] (1). 

81. Ohio.—City of Bellevue v. Sted- 
man, 25 N.E.2d 695, 63 Ohio App. 
150—^Kraemer v. Board of Educa¬ 
tion of Cincinnati, 8 Ohio App. 428. 
Apparently contra Holtsberry v. 

State, 14 Ohio App. 86. 

Reason ton rule 

In an action to condemn private 
property, there are no formal ‘plead¬ 
ings on definite issues which admit 
of afiirmation on one side and denial 
on the other, and hence the doctrine 
of burden of proof has no application. 
—Martin v. City of Columbus, 127 N. 
B. 411, 101 Ohio St 1. 

82. XJ.S.—^Welch v, Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 
95—U. S. V. Crary, D.C.Va., 2 F. 
Supp. 870, 877, citing Corpus Juris. 

Cal.—City 'and Counrty of San Fran¬ 
cisco V. Tillman Estate Co., 272 P. 
585, 205 Cal. 651—City of Oakland 
V. Schenck, 241 P. 545, 197 Cal. 456 
—People, by Department of Public 
Works, V. Emerson, 57 P.2d 955, 13 
Cal.App.2d 673—^Atchison, T. & S. 
F. Ry. Co. V.. Southern Pac. Co., 
57 P.2d 575, 13 Cal.App.2d 505— 
Los Angeles Gas & Electric Corpo¬ 
ration V. Etienne, 257 P. 123, 83 
Cal.App. 645—Richmond Wharf & 
Dock Co. V. Blake Bros. Co., 227 P. 
223, 66 CaLApp. 541. 

D.C.—Ralph V. Hazen, 93 P.2d 68, 70, 
68 App.D.C. 55, citing Corpus Jn^ 
ris. 

Iowa.—Millard v. Northwestern Mfg. 

Co., 205 N.W. 979, 200 Iowa 1063. 
La.—Louisiana Highway Commission 

V. Ferguson, 146 So. 319, 176 La. 
642. 

Minn.—Minneapolis-St. Paul Sanitary 
Dist. V. Fitzpatrick, 277 N.W. 394, 
i 201 Minn. 442, 124 A.L.R. 897. 

Mo.—State ex rel. State Highway 
Commission v. Lindley, App., 96 S. 

W. 2d 1065, record quashed and 
cause remanded on other grounds 
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State ex rel. State Highway Com¬ 
mission of Missouri v. Shain, 102 
S.W.2d 666, 340 Mo. 802, mandate 
conformed to State ex rel. State 
Highway Commission v. Lindley, 
113 S.W.2d 132, 232 Mo.App. 831— 
State ex rel. State Highway Com¬ 
mission V. Baumhoff, 93 S.W.2d 104, 
112, 230 Mo.App. 1030, citing Cor- 
pus Juris—State ex rel. State High¬ 
way Commission v. Huddleston, 52 
S.W.2d 33, 35, citing Corpus Ju¬ 
ris—State ex rel. Highway Com¬ 
mission V. Malone, App., 45 S.W.2d 
84, transferred, see. Sup., 37 S.W. 
2d 510—Texas Empire Pipe Line 
Co. V. Stewart, App., 35 S.W.2d 627, 
reversed on other grounds 55 S.W. 
2d 283, 331 Mo. 525. 

N.Y.—^Delaware County v. Wakeman, 
6 N.Y.S.2d 166, 168 Misc. 644. 
Tenn.—Lebanon & Nashville Turnpike 
Co. V. Creveling, 17 S.W.2d 22, 159 
Tenn. 147, 65 A.L.R. 440—Morgran 
County V. Jones, 12 Tenn.App. 197. 
Tex.—^Aue v. State, Civ.App., 77 S.W. 
2d 606—Roberts v. Robertson Coun¬ 
ty, Civ.App., 48 S.W.2d 737, error 
refused—Texas Power & Light Co. 
V. Jones, Civ.App., 293 S.W. 885 
—City of Mart v. Hasse, Civ.App., 
281 S.W. 318—Hopkins County 
Levee Improvement Dist. No. 3 v. 
Hooten, Civ.App., 252 S.W. 325. 
W.Va.—Richmond v. City of Hinton, 
185 S.B. 411, 117 W.Va. 223. 

20 C.J. p 982 note 43. 

Existence of compensable Injury 
XJ.S.—Lockwood v. City of Portland, 
C.C.A.Or., 288 F. 480. 

Tenn.—^Newberry v. Hamblen County, 

9 S.W.2d 700, 157 Tenn. 491. 

Value of separate Interests 
Landowners, by admitting only is¬ 
sues were as to value of property 
condemned and damage to remainder, 
assumed burden of establishing value 
of separate interests of each owner 
and, on failure to do so, they could 
not complain of the court’s failure to 
apportion damages.—Pillot v. City of 
Houston, Tex.Civ.App., 51 S.W.2d 794. 
Single enterprise 

Burden rests on owner to establish 
his claim that separate parcels of 
real estate are used as one enterprise. 
—Essex Storage Electric Co. v. Vic¬ 
tory Lumber Co., 108 A. 426, 93 Vt. 
437. 

83. N.Y.—Matter of West Farms 
Road, 95 N.Y.S. 894, 47 Misc. 216. 
20 C.J. p 982 note 45. 
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showing facts excusing delay in the payment of the 
damages.S^ 

One who files a claim for damages, alleging 
ownership of the property,or a defendant who 
claims an interest therein which is disputed by pe¬ 
titioner,or with respect to which the petition 
makes no reference,must prove such title or in¬ 
terest. It has been held, however, that the burden 
of proof rests on a municipality in condemnation 
proceedings to establish by competent evidence its 
alleged title in certain land claimed by it.^* If oth¬ 
er property than that described in the petition is 
brought into the case on cross petition, it is incum¬ 
bent on the party thus bringing it in to show in 
the first instance that it was taken or damaged.®^ 
Where the question involved is the damage sus¬ 
tained by the abutting owner by reason of an ex¬ 
cavation or embankment made in a street by a rail¬ 
road company, the burden is on such company to 
show that there is an established grade of the street 
and that the company has conformed to it®® 

Presumptions. In determining the sufficiency of 
compensation, general rules as to presumptions ap¬ 
ply.®! The tribunal fixing the compensation is 
presumed to have appraised an estate fully com¬ 


29 C.J.S. 

mensurable in quantity and duration with the pro¬ 
posed use after condemnation,®® Damages to land 
not taken cannot be presumed.®® The court may 
not assume, in the absence of evidence to the con¬ 
trary, that a zoning ordinance reduced the value 
of land sought to be condemned.®^ 

§ 272. Admissibility 

Generally the body assessing damages may hear and 
examine witnesses as to pertinent facts and may exercise 
a wide discretion in admitting relevant and competent 
evidence, but technical rules of evidence are not strictly 
applicable in proceedings before commissioners or ap¬ 
praisers. 

As a general rule in assessing damages witnesses 
as to such facts as are pertinent may be examined 
and all relevant evidence heard;®® and it Has been 
held that this should be done.®® On the other hand, 
it has been held that the commissioners may make 
an award from their own knowledge and inspec¬ 
tion of the premises, without examining witness¬ 
es,®*^ and by statute they may be required to pursue 
this method.®® 

Broadly speaking, any evidence that is relevant 
to the issues is admissible, if otherwise compe¬ 
tent,®® while irrelevant or incompetent evidence 
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Proof of benefits to property not 
taken see supra § 184. 

84. Pa.—Cox V. Pennsylvania' Co., 
106 A. fO, 263 Pa. 132—Wayne v. 
Pennsylvania R. Co., 80 A. 1097, 
231 Pa. 512. 

85. Iowa.—Costello v. Burke, 19 N. 
W. 247, 63 Iowa 361. 

N.T.—Matter of Walton Ave., 116 
N.T.S. 471, 131 App.Div. 696, af¬ 
firmed 90 N.E. 59, 197 N.Y. 618. 
Title asratnst state must be proved. 

—^People V. Travis, 119 N.E. 437, 223 

N.Y. 150. 

86. Va.—Richmond v. Mayo Land, 
etc., Co., 91 S.E. 615, 120 Va. 545. 

20 C.J. p 983 note 48. 

87. Ill.—Chicago, etc., R. Co. v. Olos, 
87 N.E. 881, 239 Ill. 24. 

20 C.J. p 983 note 49. 

88. N.Y.—In re Certain Lands on 
North Shore of Harlem River in 
City of New York. 217 N.Y.S. 544, 
127 Misc. 710. 

89. Ill.—^Illinois Power & Light Cor¬ 
poration V. Talbott, 152 N.E. 486, 
321 Ill. 538—^Hyde Park v. Dunham, 
85 Ill. 569. 

90. Pa.—^Pittsburg, etc., R. Co. v. 
Rose, 74 Pa. 362. 

91. U.S.—McCandless v. U. S., C.C.A. 
Hawaii. 74 F.2d 596, certiorari 
granted 56 S.Ct. 308, 296 U.S. 570, 
80 L.Ed. 403, reversed on other 
grounds 56 S.Ct. 764, 298 U.S. 342 
80 L.Ed. 1205. 


’Particular pxesumptioxis 

(1) In determining damages to 
which owners of land were entitled 
for flowage easements taken by gov¬ 
ernment under statute carrying into 
effect treaty with Canada regulating 
levels of lake, it would be presumed 
that treaty would be adhered to.— 
Karlson v. U. S., C.C.A.Minn., 82 F. 
2d 330. 

(2) Presumption that rate fixed by 
duly constituted regulatory body is 
reasonable should not control in light 
of undisputed evidence to contrary in 
condemnation proceeding.—Southern 
California Edison Co. v. Railroad 
Commission of California, 59 P.2d 808, 
6 Cal.2d 737. 

(3) Where city brought condemna¬ 
tion proceedings against realty in or¬ 
der to erect levee thereon, it was to 
be presumed that such use would en¬ 
dure for life of the city, which is 
considered of indefinite duration.— 
Cumbaa v. Town of Geneva, 179 So. 
227, 235 Ala. 423. 

92. N. J.—^Bentley v. City of Newark, 
158 A. 463, 108 N.J.Law 317. 

93. La.-:-Louisiana Highway Com¬ 
mission v. Ferguson, 145 So. 319, 
176 La. 642. 

Tex.—^Hopkins County Levee Im¬ 
provement Dist. No. 3 V. Hooten, 
Civ.App., 252 S.W. 325. 

94. Cal.—City of Beverly Hills v. 
Anger, 15 P.2d 867. 127 CaLApp. 
223. 

95. N.Y.—^In re Smith St. Bridge in 
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City of Rochester, 255 N.Y.S. 801, 
234 App.Div. 583. 

20 C.J. p 983 note 63. 

Admissibility of evidence on trial 
de novo see infra § 372. 

Proof of benefits to property not 
taken see supra § 184. 

96. Va.—Norfolk, etc., R. Co. v. Vir¬ 
ginia R. Co., 66 S.B. 863, 110 Va. 
631. 

20 C.J. p 983 note 54. 

97. Dak.—St. Paul, etc., R. Co. v. 
Coveil, 11 N.W. 106, 2 Dak. 483. 

20 C.J. p 983 note 55. 

View as evidence see infra § 298. 

98: Tenn.—Clarksville, etc., Turnp. 

Co. V. Atkinson, 1 Sneed 426. 

20 C.J. p 983 note 56. 

99. U.S.—Puget Sound Power & 
Light Co. V. City of Puyallup, C.C. 
AWash., 51 P.2d 688. 

Ark.—Desha v. Independence County 
Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 253. 

Cal.—City and County of San Fran¬ 
cisco v. Tillman Estate Co., 272 P. 
585, 205 Cal. 651. 

Ga.—Swain v. Georgia Power & Light 
Co., 169 S.E. 249, 46 Ga.App. 794— 
Georgia Power Co. v. Carson, 167 
S.E. 902, 46 Ga.App. 612. 

Ill.-Sanitaiey Dist. of Rockford v. 

Johnson, 174 N.E. 862, 343 Ill. 11. 
Mass.—^Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

Mo.—Gary v. Averill, 12 S.W.2d 747, 
321 Mo. 840—^Kansas City v. Brown, 
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should be excluded.^ A distinction is to be drawn, 
however, between proceedings before a court and 
jury, where the general rules of evidence apply,2 
and proceedings before commissioners or apprais¬ 


§ 272 

ers, where the technical rules of evidence which 
obtain in judicial proceedings are not strictly ap¬ 
plicable,^ although there is authority holding that 
commissioners should be guided by the established 


227 S.W. 89| 286 1—St8.t6 63E 

reL State Highway Commission v. 
Ferbert, App., 71 S.W.2d 55. 

N.J.—Overpeck Land Corporation v. 
Village of Ridgefield Park, 140 A. 
300, 104 N.J.Law 402. 

N.T.—Cookinham v. Village of Rich¬ 
field Springs, 251 N.Y.S. 520, 140 
Misc. 760. 

N.C.—^Town of Ayden v. Lancaster, 
150 S.B. 40, 107 N.C. 656—City of 
Greensboro v. Garrison, 130 S.E. 
203, 190 N.C. 677. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. v. Funk, 16 N.E.2d 
454, 134 Ohio St. 302. 

Pa.—Rinehart v. Pennsylvania Pow¬ 
er & Light Co., 13 Pa.Dist. & Co. 
676. 

R.I.—Reynolds v. State Board of Pub¬ 
lic Roads, 173 A. 125, 54 R.I. 289. 
Tenn.—Shelby County v. Adams, 15 
Tenn.App. 66. 

Wash.—Chelan Electric Co. v. Perry, 
268 P. 1040, 148 Wash. 363, ap¬ 
peal dismissed 49 S.Ct. 478, 279 U. 
S. 823, 73 L.Ed. 977. 

20 C.J. p 760 note 33 [a], p 983 note 
67. 

Evidence held admissible 

(1) Questions framed to bring out 
fact and effect of earlier conveyance 
to state.—^Napier Hat Mfg. Co. v. Es¬ 
sex County Park Commission, 164 A. 
484. 110 N.J.Law 213. 

(2) Testimony that buildings on 
the land would eventually haye to 
be moved.—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 444. 

(3) In proceeding to condemn right 
of way across farm for electric trans¬ 
mission line, evidence showing pla^ 
of construction.—^United Power ^ 
Light Corporation of Kansas v. Murjr 
phy, 9 P.2d 658, 136 Kan. lOO. , 

(4) Evidence is admissible to show- 
condition of land throughout yean, 
regardless of condition at time of 
view by jury.—^Mills v. Forest Pre;- 
serve Dist. of Cook County, 178 N.E. 
126, 345 Ill. 503. 

(5) Agreement between defendants 
and another for use of lane Was' adj- 
missible in proceeding to con'demp 
land in lane to establish defendants’ 
easement therein.—Town of Perry'v. 
Thomas, 22 P.2d 343, 82 Utah 159. ! 

<6) Jury, in ascertaining coni- 
demnee’s damages, were required* to 
consider condemnor's resolution 
showing plans for improvement.— 
East Peoria Sanitary Dist. v. Toledo, 
P. & W. R. R., 187 N.B. 612, 353 HI. 
296, 89 A.L.R. 870. 

<7) Restricting evidence as to dam¬ 
ages to acreage across which road 
ran was error, where farm occupied 


by different tenants consisted of 
greater acreage.—State ex rel. State 
Highway Commission v. Young, 23 
S.W.2d 130, 324 Mo. 277. 

(8) If Issues of fact are raised 
by objections in condemnation pro¬ 
ceeding. objectors may introduce evi¬ 
dence to support allegations of ob¬ 
jections.—Reuter v. Milan Water Co., 
198 N.E. 442, 209 Ind. 240. 

Xffaps 

In highway condemnation proceed¬ 
ing, plat of ground showing location 
of such highway across it was held 
admissible.—Gary v. Averill, 12 S. 
W.2d 747, 321 Mo. 840. 

1. U.S.—U. S. V. Hayman, C.C.A. 
Wis., 116 P.2d 699—U. S. v. Chi¬ 
cago, M., St. P. & P. R. Co., C.C.A. 
Minn., 113 F.2d 919, certiorari 
granted 61 S.Ct. 318, and reversed 
on other grounds 61 S.Ct. 772— 

' Puget Sound Power & Light Co. 

V. City of Puyallup, C.C.A.Wash., 
51 F.2d 688. 

Ariz.—Showalter v. State ex rel. Sul¬ 
livan, 63 P.2d 189, 48 Ariz. 523. 
Cal.—People v. Olsen, 293 P. 645, 109 
Cal.App. 523—San Joaquin & Kings 
River Canal & Irrigation Co. v. 
James J. Stevinson, Inc., 220 P. 427, 
63 Cal.App. 767. 

Fla.—Central Hanover Bank & Trust 
Co. V. Pan American Airways, 188 
So. 820, 137 Fla. 808. 

Ga.—Gebrgia Utilities Co. v. Ward, 
138 S.E. 588. 37 Ga.App. 45. 

Ky.—Commonwealth v. Combs, 50 S. 

W. 2d 497, 244 Ky. 204. 

Md,—^Mayor and Council of City of 
Baltimore v. Ercolano, 184 A. 164, 
170 Md.'341. 

Mich.—^People v. Pommerening, 230 
N.W. 194, 250 Mich. 391. 

Mb.—rState ex reli State Highway 
Commission v. Lindley, 313 S.W.2d 
132, 232 Mo.App. 831, conforming 
- to' mandate State ex rel. State 
.Highway Commission of Missouri 
V. Shain, 102 S.W.2d 666, 340 Mo. 
802, quashing record and remand¬ 
ing cause State ex rel. State High- 
' way Commission v. Lindley, App., 
96 S.W,2d 1066. 

N.Y.—^In re Board of Water Supply 
of City of New.York, 14 N.E.2d 789, 
277 N.Y. 462, reversing 1 N.Y.S.2d 
62, 263 App.Div. 38—In re Water 
* Front in Tompkinsville, Borough 
of Richmond, City of New York, 
220 N.Y.S. 18, 219 App.Div. 382. 
Pa—Cordan v. Clearfield County, 164 
A. 98, 107 Pa.Super.' 441—Barroh 
V. United Ry. Co.,-96 Pa.Super. 358. 
Wyo.—Gillespie v. Board of Com’rs 
of Albany County, 30 P.2d 797, 4|? 
Wyo. 1. 

20 C.J. p 983 note 58. 
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Evidence held Inadmissible 

(1) Evidence that the owner of 
swamp lands sought to be condemned 
owned numerous trucks suitable'for 
carrying dirt in large quantities with 
which to fill up the land and fit it 
for subdivision for homes.—Crystal 
Lake Park Dist. v. Consumers’ Co., 
145 N.E. 215, 313 Ill. 395. 

(2) Landowner may not inquire in¬ 
to source of money to pay just com¬ 
pensation.—Bilby V. District Court of 
Ninth Judicial Dist., 15 F.2d 38, 169 
Okl. 268. 

(3) In proceedings to condemn land 
for road, refusal to allow petitioner 
to be asked whether she had been 
unfriendly or sought to Injure de¬ 
fendant and her property was not 
error.—^Harvey v. Warren, 102 So. 899, 
212 Ala. 415. 

(4) After the right to take prop¬ 
erly has been adjudicated, it can¬ 
not be shown, on the inquiry as to 
compensation, that the condemnor 
could have obtained other property 
equally as well suited to its purposes. 
—Gauley & E. Ry. Co. v. Conley, 100 
S.B. 290, 84 W.Va. 489, 7 A.L.R. 167. 

(5) Admission of evidence on the¬ 
ory that doctrine of way of necessity 
did not apply to condemnation pro¬ 
ceedings was erroneous.—State ex rel. 
McNutt V. Orcutt, 199 N.E. 595, 211 
Ind. 523, rehearing denied 7 N.E.2d 
779, 211 Ind. 523. 

(6) In power company’s condemna¬ 
tion suit, exclusion of pictures of 
other property on which houses had 
been constructed directly under high 
tension lines was not error.—Georgia 
Power Co. v. Chapman, 168 S.E. 131, 
46 Ga.App. 582. 

<7) Exclusion of pictures of im¬ 
provements of premises was not er¬ 
ror, where there was no dispute in 
evidence as to kind of improvements 
on tract nor as to distance of such 
improvements from proposed high¬ 
way.—^Meyer v. Gillespie County, Tex. 
Civ.App., 109 S.W.2d 220, error dis¬ 
missed. 

Becoxded plat subdividing farm un¬ 
der which one sale had been made, 
was inadmissible, where land sold 
was excluded,. and as to rest plat 
was mere paper subdivision.—^Rothen- 
berger v. City of Reading, 146 A. 104, 
296 Pa. 423. 

2. Neb.—Farwell v! Chicago, etc., B. 

Co., 72 N.W. 1036, 62 Neb. 614. 

3. Mich.—Port Huron, etc.,| R. Co. 

V. Yoorheis, 15 N.W. 882, 50 Mich. 

506. 

20 C.J. p 984 note 60. 
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§ 272 

rules of evidence.^ 

Unless the statute provides otherwise,® commis¬ 
sioners or jurors are not restricted to any par¬ 
ticular kind of evidence, but may collect evidence 
in any way that prudent men usually take to satisfy 
themselves concerning similar matters where their 
own interests are involved,® and may exercise their 
own knowledge and be guided by their experience 
of like subjects as well as by the testimony and 
opinions of witnesses.*^ However, while a wide 
discretion is allowed as to the kind of evidence 
which, will be- received,® and the admission of im¬ 
proper evidence will not require the setting aside 
of the proceedings unless substantial injustice re¬ 
sults therefrom, see infra §§ 308, 365, the admission 


of clearly incompetent evidence upon a material 
issue is ground for vacating the report.^ 

§ 273. -Value of Property 

Any relevant and material evidence as to the market 
value of the property taken is admissible; and, while de¬ 
cisions are not In full accord. It is generally proper to 
show the uses for which the property is suitable, the 
rental value or income of the property, the price paid, 
the owner^s valuation In a tax return, or the added value 
derived from Improvements; but it is ordinarily Improper 
to show the assessed valuation or the award made for 
other property. 

The basis for the recovery of compensation for 
land actually taken being its market yalue, see su¬ 
pra § 136 et seq, any relevant and material evidence 
of such value is admissible,if competent under 


^ Cal.—Central Pac. R. Co. v. 
Pearson, 35 Cal. 247. 

20 C.J. p 984 note 61. ' 

Svidenee must he xelevaut 

N.Y.—In re Board of Water Supply 
of City of New York. 14 N.E.2d 
789, 277 N.Y. 452, reversing 1 N. 
Y.S.2d 62, 253 App.Dlv. 38. 

5. Colo.—^Routt County Dev. Co. v. 
Johnson, 130 P. 1081, 23 Colo.App. 
511. 

20 C.J. p 984 note 62. 

6. TT.S.—U. S. v. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New York, 
D.C.N.T., 36 F.Supp. 971—U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist. of New York. D.C.N.Y., 36 F. 

' Supp. 968. 

N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.Y.S. 801, 234 
App.Div. 583. 

20 C.J. p 984 note 63. 

7. D.C.—Wrenn v. Smith, 41 F.2d 
972, 59 APP.D.C. 349. 

N.’Y.—In re Board of Water Supply 
of City of New York, 1 N.Y.S.2d 
62, 253 App.Div. 38, reversed on 
other grounds 14 N.E.2d 789, 277 
N.Y. 452—In re Smith St. Bridge in 
City of Rochester, 255 N.Y.S. 801, 
234 App.Div. 583—In re Board of 
Water Supply of City of New York, 
177 N.Y.S. 852, 189 App.Div. 20, 
affirming Sands v. City of New 
York, 172 N.Y.S. 16, 104 Misc. 427— 
In re Board of Supers of Putnam 
County, 266 N.Y.S. 205, 148 Misc. 
803—^Application of Board of Sup’rs 
of Chenango County for Appoint¬ 
ment of Com’rs of Appraisal in 
Condemnation Proceeding, 261 N.Y. 
S. 76, 145 Misc. 358. 

20 C.J. p 984 note 64. 

View of premises see infra §S 288, 
298. 

8. U.S.—Gage v. Judson, D.C.Conn., 
Ill k 360. 

20 C.J. p 984 note 65. 

9. N.H.—In re Landaff, 84 N.H. 163. 


[ Consldexatlon of hearsay evidence 

Va.—Pruner v. State Highway Com’r, 
4 S.B.2d 393. 173 Va. 307. 

la U.S.—U. S. V. Meyer, C.C.A. 
Ill., 113 P.2d 38L 

Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 561. 

Cal.—People v. Pacific Gas & Electric 
Co., 81 P.2d 584. 27 CaI.App.2d 725 
—People by State Department of 
Public Works v. Marblehead Land 
Co.. 255 P. 663, 82 Cal.App. 289. 

Conn.—^Andrews v. Cox, 17 A.2d 607, 
127 Conn. 465. 

Ga.—Swain v. Georgia Power & Light 
Co., 169 S.E. 249, 46 Ga.App. 794 
—Georgia Power Co. v. Chapman, 
168 S.E. 134, 46 Ga.App. 589. 

Ill.—^Forest Preserve Dist. of Cook 
County V. Sauer, 182 N.B. 813, 350 
Ill. 116. 

Ind.—State v. Trotter. 14 N.E.2d 550, 
214 Ind. 68. 

Iowa.—Hoeft v. State, 266 N.W. 571, 
221 Iowa 694, 104 A.L.R. 1008— 
Randell v. Iowa State Highway 
Commission, 241 N.W. 685, 214 

Iowa 1. 

Ky.—^Louisville & N. R. Co. v. Har¬ 
gis, 20 S.W.2d 991, 230 Ky. 806— 
Louisville & N. R. Co. v. Chenault, 
284.S.W. 397, 214 Ky. 748. 

Md.—Williams v. New York, P. & N. 
R, Co., 137 A. 606, 168 Md. 102— 
Applefeld v. City of Baltimore, 107 
A. 347, 134 Md. 528. 

Mass.—Joly v. City of Salem, 177 N. 
E. 121, 276 Mass. 297—Beals v. In¬ 
habitants of Brookline, 139 N.E. 

492, 245 Mass. 20. 

N.H.—^Emmons v. Utilities Power 
Co., 141 A. 65, 83 N.H. 181, 58 A.L. 
R. 788, 

N.J.—Faulks V. Borough of Allen- 
hurst, 1 A.2d 6, 120 N.J.Law 486. 

N.Y.—In re Newtown Creek Water¬ 
way, Boroughs of Brooklyn and 
Queens, 31 N.E.2d 916, 284 N.Y. 

493, affirming In re Waterway to 
Uplands Within U. S. Bulkhead 
Lines of Newton Creek, etc., Bor¬ 
oughs of Brooklyn and Queens, 18 
N.Y.S.2d 721, 259 App.Div. 747, and 
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reargument denied In re Newton 
Creek Waterway, Boroughs of 
Brooklyn and Queens, 33 N.E.2d 
646—In re Bronx Parkway Com¬ 
mission, 202 N.Y.S. 249, 206 App. 
Div. 620—Cookinham v. Village of 
Richfield Springs, 251 N.Y.S. 620, 
140 Misc. 760. 

N.D.—Sheridan County v. Davis, 240 
N.W. 867, 61 N.D. 744. 

Ohio.—Trustees of Cincinnati South¬ 
ern Ry. Co. V. McWilliams, 18 
Ohio App. 225—Kraemer v. Board 
of Education of Cincinnati, 8 Ohio 
App. 428. 

Okl.—City of Tulsa v. Horwitz, 267 
P. 852, 854, 131 Okl. 63, Quoting 

Coxxms Juris. 

Pa.—Lutz V. Allegheny County, 196 
A. 1, 327 Pa. 687—Schuck v. West 
Side Belt R. Co., 128 A. 832, 283 
Pa. 152—^Whitcomb v. City of Phil¬ 
adelphia, 107 A. 765, 264 Pa. 277. 
Tenn.—^Lebanon & Nashville Turn¬ 
pike Co. V. Creveling, 17 S.W.2d 22, 
159 Tenn. 147, 65 A.L.R. 440. 

Tex.—State v. Carpenter, 89 S.W.2d 
979, 126 Tex. 604, denying rehearing 
.89 S.W.2d 194, 126 Tex. 604, re¬ 
versing, Civ.App., 55 S.W.2d 219— 
City of Trinity v. McPhail, Civ. 
App., 131 S.W.2d 803. 

Wash.—State v. City of Hoquiam, 
286 P. 286, 155 Wash. 678, modified 
on other grounds 287 P. 670, 165 
Wash. 678. 

Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. Ry. Co., 276 
N.W. 632, 226 Wis. 614, rehearing 
denied 277 N.W. 673, 226 Wis. 

614. 

9 C.J. p 452 note 61—20 C.J. p 985 
note 70. 

The broadest latitude should be al^ 
lowed in admission of evidence to 
show value of property.—State ex 
rel. McKelvey v. Styner, 72 P.2d 
699, 58 Idaho 233. 

Market value may be shown, by 
evidence of the condition of the land 
and its surroundings, its improve¬ 
ments and capabilities, and circum¬ 
stances and conditions tending to de- 
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the general rules of evidence. Subject to this lim- | itation, no evidence should be excluded which an 


predate the property are as compe¬ 
tent as those which are favorable. 

Cal.—City of Beverly Hills v. Anger, 
15 P.2d 867, 127 Cal.App. 223. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565. overruling suggestion of error, 
195 So. 679. 

Mo.—State ex rel. Highway Com¬ 
mission V. Malone, App., 45 S.W.2d 
84, transferred, see, Sup., 37 S.W.2d 
510. 

N.Y.—In re Board of Water Supply 
of City of New York, 14 N.E.2d 
789, 277 N.Y. 462, reversing 1 N.Y. 
S.2d 62, 253 App.Div. 38—Sparkill 
Realty Corporation v. State, 4 N. 
Y.S.2d 679, 254 App.Div. 78, mo¬ 
tion denied 4 N.Y.S.2d 1023. 254 
App.Div. 800, affirmed 18 N.E.2d 
301, 279 N.Y. 656. 

Time of ascertaining value 

(1) Ordinarily evidence of market 
value is restricted to value at the 
time of the taking of the property. 
U.S.—Brett v. U. S., C.C.A.Wash., 86 

F.2d 305, certiorari denied 57 S.Ct. 
7S2, 301 U.S. 682, 81 L.Ed. 1340. 
Ohio.—Miami Conservancy Dlst. v. 
Bowers, 125 N.B. 876, 100 Ohio St. 
317. 

(2) So evidence as to value must 
be based on value of lands in con¬ 
dition in which they were at time of 
condemnation.—In re Platte Valley 
Public Power & Irrigation Dist., 289 
N.W. 383, 137 Neb. 313. 

(3) However, it has been held that 
it is generally competent to show 
the value of the property within a 
reasonable time before and/or after 
the taking as bearing on its value at 
the time of the appropriation, al¬ 
though the rule is one of variable¬ 
ness in the time limits depending on 
the nature of the property, its loca¬ 
tion. and surrounding circumstances, 
and whether the evidence offered 
fairly points to its value at the time 
in question. 

N.Y.—In re Board of Water Supply 
of City of New York. 14 N.E.2d 
789, 277 N.Y. 452, reversing 1 N. 
Y.S.2d 62, 253-App.Div. 38. 

N.C.—State Highway & Public Works 
Commission v. Hartley, 11 S.B.2d 
314, 218 N.C. 438. 

(4) It was not error to question 
witnesses as to value of realty as 
against contention that the correct 
measure of damages was the mar¬ 
ket value at the time of condemna¬ 
tion rather than at the time of trial 
where there was no evidence of a 
change in market value between date 
of condemnation and date of trial.— 
Wise V. City of Abilene, Tex.Civ.App., 
141 S.W.2d 400, error dismissed, 
Judgment correct. 

Particular evidence held admissible 

(1) Evidence as to difference in 
value of land immediately before and 


after condemnation of strip for high¬ 
way.—Randell v. Iowa State High¬ 
way Commission, 241 N.W. 685, 214 
Iowa 1. 

(2) Testimony ef danger to crops 
and occupants by constructing elec¬ 
tric line, as affecting market value. 
—Evans v. Iowa Southern Utilities 
Co. of Delaware, 218 N.W. 66, 206 
Iowa 283. 

(3) Evidence as to zoning restric¬ 
tions on use of property. 

Cal.—City of Beverly Hills v. Anger, 
15 P.2d 867, 127 Cal.App. 223—Los 
Angeles City High School Dist. of 
Los Angeles County v. Hyatt, 249 
P. 221, 79 Cal.App. 270. 

Idaho.—State ex rel. McKelvey v. 
Styner, 72 P.2d 699, 58 Idaho 233. 

(4) Evidence of location of prop¬ 
erty, as bearing on proximity to 
railroads, roads, and highways, and 
to market. 

Idaho.—State ex rel. McKelvey v. 
Styner, supra. 

Iowa .—W el ton v. Iowa State High¬ 
way Commission, 233 N.W. 876, 211 
Iowa 625. 

(5) Evidence as to which parts of 
certain street upon which the prop¬ 
erty condemned was located were 
most desirable and valuable.—Bronx 
Parkway Commission v. Mayer, 179 
N.Y.S. 792. 

(6) Evidence of value of timber or 
minerals or of anything on or in 
land which would make it more val¬ 
uable. 

Ky.—Saulsberry v. Kentucky & West 
Virginia Power Co., 10 S.W.2d 451, 
226 Ky. 75. 

Minn.—State v. Herman, 247 N.W. 4, 
188 Minn. 252. 

N.M.—Board of Comers of Roosevelt 
County V. Good, 106 P.2d 470, 44 
N.M. 495. 

N.Y.—New York Cent. R. Co. v. Ma¬ 
loney, 137 N.B. 305, 234 N.Y. 208, 
reversing 191 N.Y.S. 940, 199 App. 
Div. 937. 

(7) Evidence €us to the prospective 
development, and the plans and 
study of rail and water facilities in 
the neighborhood.—Whitcomb v. City 
of Philadelphia, 107 A. 766, 264 Pa. 
277. 

(8) In a suit for condemnation of a 
canal, evidence of the value of the 
land included on the right of way 
at the time of commencement of the 
suit, assuming that the canal had not 
been built.—U. S. v. Boston, C. C. 
& N. Y. Canal Co., C.C.A.Mass., 271 
F. 877. 

(9) Condemnee’s testimony re¬ 
garding what he considered his land 
worth was not inadmissible as evi¬ 
dence regarding value of land to 
condemnee, but competent as opinion 
regarding land's market value.— 
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Georgia Power Co. v. Carson, 167 S.B. 
902, 46 Oa.App. 612. 

Condition and value of other prop¬ 
erty 

(1) Evidence of the condition and 
value of similar adjoining property is 
generally admissible to show the 
character and value of the property 
condemned. 

Ky.—Commonwealth, by State 

Highway Commission, v. Begley, 88 
S.W.2d 920, 261 Ky. 812—Ken¬ 

tucky & West Virginia Power Co. 
V. George, 280 S.W. 949, 213 Ky. 
164. 

N.J.—Jersey City v. Meyer, 160 A- 
364, 106 N.J.Law 391—In re Board 
of Recreation Com’rs of Town of 
West New York. Hudson County, 
136 A. 176, 103 N.J.Law 419—Ap¬ 
plication of Board of Recreation 
Com’rs of West New York, 132 A. 
244, 4 N.J.Misc. 145. 

Pa—Whitcomb v. City of Philadel¬ 
phia 107 A. 765, 264 Pa 277. 

(2) Such evidence is Inadmissible 
if sufficient similarity in nature and 
location is not shown. 

Ala.—Leahy v. State, 106 So. 599, 214 
Ala 107. 

Idaho.—Idaho Farm Development Co. 
V. Brackett, 213 P. 696, 36 Idaho 
748. 

Ill.—Forest Preserve Dist. of Cook 
County V. Wing, 137 N.E. 139, 305 
Ill. 194. 

Md.—Williams v. New York, P. & N. 

R. Co., 137 A. 506, 153 Md. 102. 
Wash.—City of Spokane v. Williams, 
288 P. 268, 167 Wash. 120. 

20 C.J. p 986 note 73 [d]. 

(3) Evidence of price realized from 
voluntary sales of similar land in 
the vicinity within a reasonable time 
is generally admissible. 

U. S.—U. S. V. Meyer, C.C.A.I11., 113 
F.2d 387. 

Md.—^Williams v. New York, P. & N. 
R. Co., supra 

(4) In some decisions, however, 
such evidence has been considered in¬ 
admissible. 

Ohio.—Cincinnati Union Terminal Co. 
V. Banning, 27 Ohio N.P., N.S.. 
548. 

Pa.—Knickerbocker Lime Co. v. City 
of Philadelphia, 14 Pa.Dist. & Co. 
477. 

(5) The existence of sales in the 
vicinity is not essential to the as¬ 
certainment of market value, and 
such value may be established by 
the testimony of people familiar with 
the property and its value, and with 
the uses to which such property may 
be put.—State Highway Commission 

V. Buchanan, 166 So. 687, 175 Miss. 
167. 

(6) Competency of evidence of 
sales, and offers to buy or sell gen¬ 
erally see the C.J.S. title Evidence § 
182, also 22 C.J. p 179 note 41-p 180 
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note 52, p 181 note 81-P 182 note 
84. 

Offers to Jmy land 

(1) The individual who had com¬ 
municated an offer to owner to buy 
the land or part of it as a manu¬ 
facturing site at about time of tak¬ 
ing, and the one to whom the offer 
was communicated, or a bystander 
who heard it, might testify to fact 
that an offer had been made, but not 
as to amount thereof.—Whitcomb v. 
City of Philadelphia, 107 A. 765. 264 
Pa. 277. 

(2) Bona fides of offer made for 
land sought to be condemned is pre¬ 
liminary question for court to de¬ 
cide.—Kankakee Park Dist. v. Hei- 
denreich, 159 N.E. 289, 328 Ill. 188. 
:Leas8hoId 

Where premises used for business 
by tenant for years were taken, evi¬ 
dence of location and surroundings, 
use for which buildings and improve¬ 
ments were constructed, character 
and condition of machinery Installed, 
and cost of removal and installation 
in new location, held admissible as 
descriptive of injury Indicted to aid 
in ascertaining value of leasehold 
taken, although such evidentiary 
matters cannot be considered as sub¬ 
stantive elements of damage.—Des 
Moines Wet Wash Laundry v. City 
of Des Moines, 198 Sr.W. 486, 197 
Iowa 1082, 34 iLL.R. 1517. 

In action to condemn easementi 
evidence of market value of land 
without easement and depreciation of 
market value of remaining portion, 
not sought to be condemned and in¬ 
juriously affected by severance of 
easement is admissible. 

Ala.—Alabama Power Co. v. Henson, 
187 So. 718. 237 Ala. 561. 

Tex.—^Texas Power & .Light Co. v. 

Snell, Civ.App., 15 S.W.2d 180. 
Utah.—Wasatch Gas Co. v. Bouw- 
huis. 26 P.2d 548, 82 Utah 573. 

11- Ark.—Kirk v. Pulaski Road Im¬ 
provement Dlst. No. 10, 291 S.W. 
793,'172 Ark. 1031. 

Cal.—^Ity of Stockton v. Vote, 244 
P. 609. 76 Cal.App. 369. 

N.T.—Brainerd v. State, 131 N.T.S. 
221, 74 Misc. 100. 

Considerations of seller and buyer 
Evidence is admissible to show all 
facts existing before the taking 
which a seller wou^ adduce in at¬ 
tempting to make a sale, and all 
facts resulting from the taking to 
which a purchaser would call atten¬ 
tion in an effort to beat down the 
price. 

Conn.—^Andrews v. Cox, 17 A.2d 607, 
, 127 Conn. 455. 

Ky.—Kentucky Hydroelectric Co. v. 


Reister, 287 S.W. 357, 216 Ky. 
303. 

N.Y.—Sparkill Realty Corporation v. 
State, 4 N.T.S.2d 679, 254 App.Div. 
78, motion denied 4 N.T.S.2d 1023, 
254 App.Div. 800, affirmed 18 N.E. 
2d 301. 279 N.Y. 656—In re Smith 
St. Bridge in City of Rochester, 255 
N.Y.S. 801, 234 App.Div. 583—In re 
Luzerne-Lake George County High¬ 
way No. 804, 261 N.T.S. 894, 145 
Misc. 736. 

12. U.S.—^U. S. V. Shingle, C.C.A. 
Hawaii. 91 F.2d 85, certiorari de¬ 
nied Shingle v. U. S., 58 S.Ct. 264, 
302 U.S. 746, 82 L.Ed. 677—Puget 
Sound Power & Light Co. v. City 
of Puyallup, C.C.A.Wash., 51 P.2d 
688—^Brown v. Town of Eustis, 
Pla.. D.C.Fia., 293 F. 197—U. S. v. 
Boston, C. C. & N. Y. Canal Co., 
C.C.A.Mass.. 271 F. 877. 

Ala.—Stout V. Limestone County, 100 
So. 852, 211 Ala. 227. 

Ark.—^Desha v. Independence County 
Bridge Dist. No. 1, 18 S.W.2d 337. 
179 Ark. 661. 

Cal.—Atchison. T. & S. F. Ry. Co. v. 
Southern Pac. Co., 57 P.2d 575, 13 
Cal.App.2d 505—East Bay Mu¬ 
nicipal Utility Dist. v. Kleffer, 278 
P. 476, 99 Cal.App. 240, rehearing 
denied 279 P. 178, 99 Cal.App. 240 
—City of Stockton v. Vote, 244 P. 
609, 76 CaLApp. 369—San Joaquin 
& Kings River Canal & Irrigation 
Co. V. James J. Stevlnson, Inc., 
220 P. 427. 63 CahApp. 767. 

Conn.—Campbell v. City of New 
Haven, 125 A. 660, 101 Conn. 173. 

Idaho.—Idaho Farm Development 
Co. V, Brackett, 213 P. 696. 36 Ida¬ 
ho 748. 

Ill. —Crystal Lake Park Dist, v. Con¬ 
sumers' Co., 145 N.E. 215, 313 111. 
895 —^Forest Preserve Dist of Cook 
County V. Wing, 137 N.E. 139, 806 
Ill. 194. 

Iowa.—^Moran v. Iowa State Highway 
Commission, 274 N.W. 69, 223 Iowa 
936. 

Kan.—^Tagel v. Kansas Geus & Elec¬ 
tric Co., 291 P. 768, 131 Kan. 267. 

Md.—^Mayor and Council of City of 
Baltimore v. Ercolano, 184 A. 164, 
170 Md. 341. 

Mass.—^Meisel Press Mfg. Co. v. City 
of Boston, 172 N.E. 356, 272 Mass. 
372. 

Mich.—^In re Parkside. Housing ProJ- 
ect-Connor and Warren Avenue, 
Detroit, 287 N.W. 571, 290 Mich. 
582—Petition of Dillman, 287 N. 
W. 652, 255 Mich. 152. 

Minn.—^Board of Education of City of 
Minneapolis v. Heywood Mfg. Co., 
192 N.W. 102, 154 Minn. 486. 

Mo.—City of St Louis v. Schopp, 30 
S.W.2d 733, 326 Mo. 480—City of St 
Louis V. Smith, 30 S.W.2d 729, 325 
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471 —State ex rel. Highway 
Commn. v. Malone, App., 45 S.W. 
2d 84, 86, citing Corpus Juris, and 
transferred, see. Sup., 37 S.W.2d 
510. 

Ohio.—^Powers v. Hazelton & L. R. 

Co., 33 Ohio St 429. 

Okl.—Consolidated Gas Service Co. 
V. Tyler, 63 P.2d 88, 178 Okl. 326— 
Champlin Refining Co. v. Donnell, 
49 P.2d 208, 173 Okl. 527, 103 A. 
L.R. 157. 

Tenn.—Lebanon & Nashville Turn¬ 
pike Co. V. Crevfeling, 17 S.W.2d 22, 
169 Tenn. 147, 65 A.L.R. 440—City 
of Nashville v. Mason, 11 Tenn. 
App. 344. 

Tex.—State v. Lowrie, Civ.App., 56 
S.W.2d 676. 

Wash.—State v.* City of Hoquiam, 
286 P. 286, 155 Wash, 678, modi¬ 
fied on other grounds 287 P. 670, 
155 Wash. 678—Chelan Electric Co. 
V. Perry, 268 P. 1040, 148 Wash. 
353, appeal dismissed 49 S.Ct 478, 
279 U.S. 823, 73 L.Ed. 977. 

W.Va—Gauley & E. Ry. Co. v. Con¬ 
ley, 100 S.E. 290, 84 W.Va. 489, 7 
A.L.R. 167. 

Wis.—^New Dells Lumber Co. v. 
Chicago, St P., M. & O. Ry. Co., 
276 N.W. 632, 226 Wis. 614, re¬ 
hearing denied 277 N.W. 673, 226 
Wis. 614. 

Wyo.—^Morrison v. Cottonwood De¬ 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

20 C.J. p 986 note 73. 

Xmprobahle ooourreuce 
Elements affecting value that de¬ 
pend on events or combinations of 
occurrences which, while within 
realm of possibility, are not fairly 
shown to be reasonably probable, 
should be excluded from considera¬ 
tion In fixing compensation.—^Minne- 
apolis-St Paul Sanitary Dist v. Fitz¬ 
patrick, 277 N.W. 394, 201 Minn. 442, 
124 A.L.R. 897. 

Detriment from proposed improve¬ 
ment 

' Market value, derived from con¬ 
sideration of detriment from pro¬ 
posed improvement, is too remote 
and speculative to serve as basis for 
award in eminent domain proceeding. 
—Atchison, T. & S. F. Ry. Co. v. 
Southern Pac. Co., 57 P.2d 576, 13 
Cal.App.2d 505. 

Particular evidence held inadmis¬ 
sible 

(1) Evidence as to amount offered 
by condemnor during negotiations 
for purchase of property prior to 
taking.—Goodyear Park Co. v. City 
of Holyoke, 11 N.E.2d 439, 298 Mass. 
510—20 C.J. p 986 note* 73 [b]. 

(2) Evidence as to amount of in¬ 
surance carried by corporation own- 
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of the trial court or presiding judge and ques- ( tions to witnesses should be so framed as not to 


ing the property, and the value' of 
owner’s capital stock.—In re U. S. 
Commission to Appraise Washington 
Market Co. Property, 295 F. 950, 64 
App.D.C. 129, petition dismissed U. 
S. V. Washington Market Co., 44 S. 
Ct. 634, 265 U.S. 59S, 68 L.Ed. 1199. 

(3) Evidence concerning value of 
trees growing on part of land tak¬ 
en, separate and apart from value of 
land.—Glover v. State Highway 
Commission of Kansas, 77 F.2d 189, 
147 Kan. 279, followed in Watkins 
V. State Highway Commission of 
Kansas, 77 P.2d 202. 

(4) Evidence of cost of putting 
property in repair.—South Park 
Com’rs V. Livingston, 176 N.E. 646, 
344 111. 368. 

(5) Testimony of witnesses as to 
investment value of land.—Searcy v. 
State Highway Commission, 67 P.2d 
534, 145 Kan. 709. 

(6) Testimony showing value of 
land, small part of which was taken 
for highway purposes with improved 
road constructed through it, and val¬ 
ue of tract before, was incompetent 
as permitting offset of benefits which 
may not be done.—State v. Brubeck, 
171) N.B. 81, 204 Ind. 1. 

(7) Testimony that former owner 
of condemned properly had been 
wlllin-g to accept certain amount 
therefor, even though condemnee 
know fact when he bought land.— 
Quinn V. State ex rel. King, 49 P.2d 
98, 173 Okl. 536. 

(8) In city’s proceeding to con¬ 
demn utility system, part of larg¬ 
er system, where witness had tes¬ 
tified regarding capitalization of prof¬ 
its derived from system taken, 
court properly struck out his testi¬ 
mony regarding loss of profits re¬ 
sulting from severance.—Puget 
Sound Power & Light Co. v. City of 
Puyallup, C.C.A.Wash., 61 F.2d 688. 

<9) In proceedings to condemn 
railroad crossing for highway, testi¬ 
mony as to general market value of 
that part of railroad’s land taken.— 
State Highway Board of Georgia v. 
Georgia Railroad & Banking Co., 171 
S.E. 176, 47 Ga.App. 652. 

(10) Judgment on condemnation 
awards under option agreements with 
certain owners was held res inter 
alios acta and not admissible in evi¬ 
dence against contesting owners.— 
In re Chrystie St., etc., in City of 
New York, 258 N.Y.S. 243, 236 App. 
Div. 321, motion denied 258 N.Y.S. 
1036, 236 App.Div. 784, affirmed 184 
N.E. 102, 260 N.Y. 683, motion de¬ 
nied 184 N.E. 134, 260 N.Y. 658. 

(11) Permitting witnesses to base 
testimony as to value of land con¬ 
demned for street purposes by con¬ 
sidering it apart from remainder of 
land was held improper.—^Pillot v. 


City of Houston, Tex.Civ.App., 51 S. 
W.2d 794. 

(12) When only part of a lot is 
condemned, proof of value should 
ordinarily be limited to the part 
taken, and as to the residue, the 
evidence should be limited to dam¬ 
ages; but when virtually all of the 
property is taken, and the residue 
is relatively worthless, value of en¬ 
tire property may be shown, and an 
allowance made for value of resi¬ 
due.—Gauley & E. Ry. Co. v. Conley, 
100 S.E. 290, 84 W.Va. 489, 7 A.L.R. 
157. 

(13) Where business conducted on 
condemned property is to be con¬ 
tinued at another location, evidence 
of relative inconvenience and dis¬ 
advantages of new location.—Gauley 
& E. Ry. Co. V. Conley, supra. 

Profits from hnsiuess 

(1) Evidence of past annual prof¬ 
its of a business conducted on con¬ 
demned property, in the form of net 
income, offered as index to property's 
market value, is ordinarily inadmis¬ 
sible. 

Cal.—City of Los Angeles v. Deacon, 
7 P.2d 378, 119 Cal.App. 491. 

N.Y.—In re Smith St. Bridge in City 
of Rochester. 255 N.Y.S. SOI, 234 
App.Div. 583. 

W.Va.—Gauley & E. Ry. Co. v. Con¬ 
ley, 100 S.E. 290, 84 W.Va. 489, 7 
A.L.R. 157. 

(2) So testimony as to amount of 
business at roadhouse and suitability 
of Us location for such business was 
held inadmissible.—^Forest Preserve 
Dist. of Cook County v. Hahn, 173 N. 
E. 763, 341 Ill. 599. 

Value derived from taking 

(1) Evidence as to elements of val¬ 
ue arising from the prospect that 
lands will be condemned for a par¬ 
ticular use is inadmissible.—Olson v. 
U. S., Minn., 54 S.Ct 704, 292 U.S. 246, 
78 L.Ed. 1236, affirming, C.C.A., 67 F. 
2d 24, certiorari granted 54 S.Ct. 
229, 290 U.S. 623, 78 L.Ed. 543—Karl- 
son V. U. S., Minn., 54 S.‘Ct. 704, 292 U. 
S. 246, 78 L.Ed. 1236, affirming, aC.A., 
67 F.2d 24, certiorari granted 54 S. 
Ct. 229, 290 U.S. 623, 78 L.Ed. 643— 
Brewster v. U.' S., Minn., 64 S.Ct. 
704, 292 U.S. 246, 78 L.Ed. 1236, af¬ 
firming, C.C.A.,-67 P.2d 24, certiorari 
granted 54 S.Ct. 229, 290 U.S. 623, 
78 L.Ed. 643. 

(2) So the purposes for which wa¬ 
ter is to be used by plaintiff in emi¬ 
nent domain and beneficial purpose 
to be derived therefrom are not to be 
considered in determining market 
value of fiowage easement.—City of 
Stockton V. Vote, 244 P. 609, 76 Cal. 
App. 369. 

Evidence inadmlssi'ble as to value of 
bridge franchise 

(1) Evidence as to the cost of re¬ 
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pairs made on the bridge.—Mifflin 
Bridge Co. v. Juniata County, 22 A. 
896, 144 Pa. 365, 13 L.R.A. 431. 

(2) Evidence as to what it would 
cost the county to erect a new bridge 
at the same or some other point.— 
Mifflin Bridge Co. v. Juniata County, 
supra. 

(3) Evidence that the bridge com¬ 
pany had declared larger dividends 
than allowable by law.—Montgomery 
County v. Schuylkill Bridge Co., 20 
A. 407, 110 Pa. 54. 

(4) Other cases see 9 C.J. p 453 
notes 67, 68. 

Comparison with other property 

(1) Testimony as to value of other 
property in city said to be desirable 
as industrial site as compared to 
premises in question.—Consolidated 
Gas Service Co. v. Tyler, 63 P.2d 
88, 178 Okl. 325. 

(2) Where defendant was permit¬ 
ted to prove the fair cash market 
value of the land taken for the most 
profitable use for which it was adapt¬ 
ed, it was not error to refuse to per¬ 
mit her to prove the general real es¬ 
tate market conditions and the spe¬ 
cial features of the market affecting 
outlying suburban property.—Forest 
Preserve Dist. of Cook County v. 
Wing, 137 N.E. 139, 306 Ill. 194. 

(3) Photographs of other property 
are not admissible to show the pos¬ 
sibilities of the property taken.— 
Forest Preserve Dist. of Cook County 
V. Eckhoff, 24 N.E.2d 52, 372 Ill. 
391. 

Negotiations with oondemnor 

Evidence of inquiry by agent and 
attorney of condemnor as to wheth¬ 
er owner would accept a certain sum 
as compensation for property to be 
taken and damages to residue is in¬ 
admissible.—Gauley & E. Ry. Co. v. 
Conley, 100 S.E. 290, 84 W.Va. 489, 
7 A.L.R. 157. 

13. U.S.—^Union Electric Light & 
Power Co. v. Snyder Estate Co., C. 
C.A.MO., 66 P.2d 297. 

Mass.—Goodyear Park Co. v. City 
of Holyoke, 11 N.E.2d 439, 298 
Mass. 510—^Barnes v. City of 
Springfield, 168 N.E. 78, 268 Mass. 
497, certiorari denied 50 S.Ct. 246, 
281 U.S. 732, 74 L.Ed. 1148. 

©kl.—City of Tulsa v. Horwitz, 267 
P. 852, 131 Okl. 63. 

20 C.J. p 987 note 74. 

Bnles subject to modification 
In eminent domain proceeding, the 
rules of evidence for the proof of 
value of land are modified to meet 
circumstances of the situation, since 
land has no market value in the sense 
that stocks and bonds and other pub¬ 
lic securities have market value or 
even as the common and brdinary ar¬ 
ticles of commerce have such market 
value.—^Mississippi State Highway 
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blend damages and inconveniences with value, the 
issues being separate and distinct.!^ 

In accordance with the foregoing statement as 
to the principles governing admissibility, evidence 


as to all uses for which the land is suitable may be 
admitted as bearing on market value, including evi¬ 
dence as to the.highest and most profitable use for 
which the land is likely to be needed in the rea¬ 
sonably near future.^® However, testimony sepa- 


Commission v. Hillman, Miss., 198 
So. 565, overruling suggestion of er¬ 
ror 195 So. 679. 

Photographs 

In determining value of farm tak¬ 
en for airport, exclusion of photo¬ 
graphs of property on ground that 
they did not give accurate descrip¬ 
tion of terrain with slopes, eleva¬ 
tions, and valleys was not abuse of 
discretion.—Lutz v. Allegheny Coun¬ 
ty, 195 A. 1. 327 Pa. 687. 

14b La.—Shreveport, etc.. R. Co. v. 

Hinds, 24 So. 287, SO La.Ann. 781. 
15. U.S,—Olson w U. S., Minn., 54 
S.Ct. 704, 292 TT.S. 246, 78 L.Bd. 
1236,'affirming, C.C.A., 67 P.2d 24, 
certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Bd. 543—Karl- 
son v. U. S., Minn., 54 S.Ct 704, 292 
U.S. 246, 78 L.Ed. 1236, affirming, 
C.C.A., 67 P.2d 24, certiorari grant¬ 
ed 54 S.Ct. 229, 290 U.S. 623, 78 L. 
Ed. 543—Brewster v. U. S., Minn., 
54 S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236, affirming, C.C.A., 67 P.2d 

24, certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 L.Ed. 543—Morton 
Butler Timber Co. v. U. S., C.C.A. 
Tenn., 91 P.2d 884—^Union Electric 
Light & Power Co. v. Snyder Estate 
Co., C.C.A.MO., 65 P.2d 297—U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist. of New York, D.C,N.T., 36 P. 
Supp. 968. 

Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 561. 

Ark.—^Tonts v. Public Service Co. of 
Arkansas, 17 S.W'.2d 886, 179 Ark. 
695—^Desha v. Independence Coun¬ 
ty Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 253. 

Cal.—^People v. McReynolds, 87 P.2d 
734, 31 Cal.App.2d 219—^Los Ange¬ 
les County Flood Control Dist. v. 
Abbot, 76 P.2d 188, 24 Cal.App.2d 
728—^Jolnt Highway Dist. No. 9 v. 
Ocean Shore R. Co., 18 P.2d 413, 128 
Cal.App. 743—City of Stockton v. 
Vote, 244 P. 609, 76 Cal.App. 369. 
Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist, 89 
P.2d 257, 104 Colo. 109. 

Conn.—Campbell v. City of New 
Haven, 125 A. 650, 101 Conn. 173. 
Ga.—State Highway Board of Geor¬ 
gia V. Shierling, 181 S.E. 885, 51 
Ga.App. 935. 

Idaho.—State ex rel. McKelvey v. 
Styner, 72 P.2d 699, 68 Idaho 233— 
Idaho Farm Development Co. v. 
Brackett, 213 P. 696, 36 Idaho 748. 
Ill.—City of Chicago v. Chicago Title 
& Trust Co., 163 N.B. 17, 331 Ill. 
322—Crystal Lake Park Dist. v. 
Consumers* Co., 145 N.E. 215, 313 


Ill. 395—Village of Oak Park v. 
Hulbert, 138 N.B. 678, 307 Ill. 
270. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

Iowa.—^Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 
444. 

Kan.—^Wood v. Ssrracuse School Dist. 

No. 1, 193 P. 1049, 108 Kan. 1. 
Ky.—Miller v. King, 128 S.W.2d 621, 
278 Ky. 151—Louisville & N. R. 
Co. V. Cornelius, 22 S.W.2d 1033, 
232 Ky. 282. 

Mich.—^Village of Ecorse v. Toledo, C. 
S. & D. Ry. Co., 182 N.W. 138, 213 
Mich. 445. 

Mo.—State ex rel. State Highway 
Commission v, Graham, App., 74 S. 
W.2d 493—State ex rel. State High¬ 
way Commission v. Southern Se¬ 
curities Co., App., 60 S.W.2d 632. 
N.J.—^Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 166. 

N.T.—Sparkill Realty Corporation v. 
State, 4 N.T.S.2d 679, 254 App.Div. 
78, motion denied 4 N.Y.S.2d 1023, 
254 App.Div. 800, affirmed 18 N.B.2d 
301, 279 N.Y. 656—In re Board of 
Water Supply of City of New 
York, 1 N.Y.S.2d 62, 253 App.Div. 
38, reversed on other grounds 14 N. 
B,2d 789, 277 N.Y. 452—In re Smith 
St Bridge in City of Rochester, 255 
N.Y.S. 801, 234 App.Div. 583—Fow¬ 
ler V. State, 264 N.Y.S. 446, 234 App. I 
Div. 166, affirmed 182 N.B. 195, 259 
N.Y. 694—In re School Site on 
Fifth Ave. Adjoining Public School 
171 in City of New York, 227 N.Y. 
S. 239, 223 App.Div. 63—^In re 
Bronx Parkway Commission, 202 n: 
Y.S. 249, 206 App.Div. 626—In re 
Inwood Hill Park, in Borough of 
Manhattan, 189 N.Y.S. 642, 197 
App.Div. 431. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. V. Punk, 16 N.E. 2d 
454, 134 Ohio St 302. 

OkL—City of Tulsa v. Lloyd, 268 P. 
152, 129 Okl. 27—City of Cushing v. 
Pole, 262 P. 1070, 128 Okl. 303. 

Or.—State v. Mohler, 237 P. 690, 115 
Or. 562, petition denied 239 P. 193, 
115 Or. 562. 

Pa.—Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
City of Philadelphia, 112 A. 76, 286 
Pa. 669—Whitcomb v. City of Phil¬ 
adelphia, 107 A. 766, 264 Pa. 277. 
R.I.—Greene v. State Board of Pub¬ 
lic Roads, 149 A. 596, 50 R.I. 489. 
Wash.—^King County v. Embree, 248 
P. 883, 140 Wash. 166. 

20 C.J. p 985 note 70 [c]. 

Adaptability to particular use as ele¬ 
ment of damage see supra § 160. 
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“Proof of actual, reasonable or in¬ 
trinsic value of the property may be 
shown by the value of its uses, its 
particular fitness for such uses, and 
its adaptability for any other uses or 
purposes, and the reasonable value 
thereof; and generally, a witness 
may give his opinion, of the value 
of such property based on such uses 
and the value thereof, when it has 
been shown that he has some knowl¬ 
edge of such uses beyond that of the 
Jurors.**—^Lower Colorado River Au¬ 
thority V. Hughes, Tex.Clv.App., 122 
S.W.2d 222, 223, error dismissed. 

Faitionlar efvideiice held admissi¬ 
ble 

(1) Evidence of availability of 
property for apartment house sites. 
—In re Inwood Hill Park, in Borough 
of Manhattan, City of New York. 
243 N.Y.S. ‘63, 230 App.Div. 41, af¬ 
firmed 177 N.E. 138, 256 N.Y. 556. 

(2) Testimony regarding availa¬ 
bility of land for Industrial or com¬ 
mercial purposes.—In re Bronx Park¬ 
way Commission, 209 N.Y.S. 556, 213 
App.Div. 874. 

(3) Reasonable susceptibility of 
land to production of various crops 
by available means of irrigation. 
U.S.—^McCandless v. U. S., Hawaii, 

66 S.Ct. 764, 298 U.S. 342, 80 L.Ed. 

1 .1205, reversing, C.C.A., 74 F.2d 596, 

I certiorari, granted 56 S.Ct 308, 296 
U.S. 570, 80 L.Ed. 403. 

Cal.—People v. Willis, 86 P.2d 670, 
30 Cal.App.2d 419. 

(4) That land taken is reasonably 
suitable for subdivision purposes may 
be considered in estimating market 
value, but mere prospective price of 
lots should not be considered when 
subdivision has not been made.—Peo¬ 
ple V. Olsen, 293 P. 645, 109 Cal.App. 
523. 

BemoiLd for particular use of land 
need not be shown before it is com¬ 
petent to receive evidence concern¬ 
ing market value for such use.—^Il¬ 
linois Light & Power Co. v, Bedard, 
175 N.B. 851, 343 Ill. 618. 

Connection with other lands 
(1) Fact that most profitable use 
of property can be made only in con¬ 
nection with other lands not owned 
by the condemnee does not necessari¬ 
ly exclude it from consideration if 
possibility of such connection is rea¬ 
sonably sufficient to affect .market 
value. 

U.S.—McCandless v. U. S., Hawaii, 66 
S.Ct. 764, 298 U.S. 342. 80 L.Ed. 
1205, reversing, C.C.A.. 74 F.2d 596, 
certiorari granted 56 S.Ct. 308, 
296 U.S. 670, 80 L.Ed. 403—Welch 



29 C.J.S. 


EMINENT DOMAIN 


§ 273 


rately appraising the value of the property for a 
particular purpose to which it is adaptable is in¬ 
admissible,as is also testimony as to a purely 
speculative future use of the property.^^ Since 
the criteria is market value, it is improper to ad¬ 


mit evidence of the peculiar value of the property 
to the owner, for special reasons,or evidence of 
the special value of the property to the taker and 
of its peculiar adaptability to the purpose for which 
it is taken.i^ 


V. Tennessee Valley Authority, C.C. 
A.Tenn., 108 F.2d 95—Ford Hydro- 
Electric Co. V. Neely, C.C.A.Wis., 
13 F.2d 361, certiorari denied Ford 
Hydro-Electric Co. v. Nieley, 47 S. 
Ct. 112, 273 U.S. 723, 71 L.Ed. 859. 
Cal.—City of Stockton v. Ellingwood, 
275 P. 228, 96 Cal.App. 708—City 
of Stockton V. Vote, 244 P. 609, 76 
Cal.App. 369. 

N.H.—Emmons v. Utilities Power 
Co.. 141 A. 65, 83 N.H. 181, 58 A.L. 
R. 788. 

N.Y.—^Niagara, Lockport & Ontario 
Power Co. v. Horton, 247 N.Y.S. 
761, 231 App.Div. 402, reversing In 
re Niagara, Lockport & Ontario 
Power Co., 231 N.Y.S. 72, 133 Misc. 
177. 

(2) So evidence was held admissi¬ 
ble that condemnee’s land, combined 
with condemnor’s adjoining land, had 
value for power reservoir.—Georgia 
Power Co. v. Carson, 167 S.E. 902, 46 
Ga.App. 612. 

(3) However, evidence as to adapt¬ 
ability for use in connection with 
other' lands is inadmissible where 
the joining together of such proper¬ 
ty for the project is shown to be im¬ 
practicable or impossible except by 
resort to eminent domain and a pur¬ 
chaser would not have taken such 
use into account in estimating value. 
Cal.—City of Pasadena v. Union 

Trust Co. of San Francisco, 31 P.2d 
463, 138 CaLApp. 21. 

Pa.—Darlington v. Pennsylvania R. 

Go., 123 A. 284, 278 Pa. 307. 
DepreclatioxL of part not taken 
In determining depreciation in val¬ 
ue of part not taken in condemnation 
proceeding, evidence as to suitabil¬ 
ity and adaptability and circumstanc¬ 
es tending to increase or diminish 
present market value is admissible, 
but evidence relating to remote, spec¬ 
ulative, and conjectural uses or in¬ 
juries not reflected in present mar¬ 
ket value should be excluded.—State 
V. Carpenter, 89 S.W.2d 194, 126 Tex. 
604, reversing, Civ.App., 55 S.W.2d 
219, rehearing denied 89 S.W.2d 979, 
126 Tex. 604. 

Qualification of witness 
Where land appropriated was part 
of land used as a resort, witnesses 
should qualify as experts on value 
of resort property.—State ex rel. 
State Highway Commission v. Riggs, 
47 S.W.2d 178, 226 Mo.App. 1053. 

16- U.S.—U. S. V. Meyer, C.C.A.I11., 
113 P.2d 387—Morton Bptler Tim¬ 
ber Co. V. U. S., C.C.A.Tenn., 91 F. 
2d 884. 

Ill.—^Forest Preserve Dist. of Cook 
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County V. Wing, 137 N.E. 139, 305 
Ill. .194. 

Okl.—City of Cushing v. Buckles, 273 
P. 346, 134 Okl. 206. 
value for subdivision 
In proceeding to condemn unim¬ 
proved land, testimony as to its 
value for subdivision purposes is in¬ 
admissible. 

Cal.—People by State Department of 
Public Works v. Marblehead Land 
Co., 255 P. 553, 82 Cal.App. 289— 
Los Angeles City High School Dist. 
of Los Angeles County v. Hyatt, 
249 P. 221, 79 Cal.App. 270. 

Ill.—Forest Preserve Dist. of Cook 
County V. Eckhoff, 24 N.E.2d 52, 372 
Ill. 391. 

Pa.—Rothenberger v. City of Read¬ 
ing, 146 A. 104, 296 Pa. 423. 

Tex.—Dickey’s Estate v. Houston In¬ 
dependent School Dist., Civ.App., 
300 S.W. 250. 

17. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., C. 
C.A.MO.. 65 P.2d 297. 

Cal.—San Joaquin & Kings River 
Canal & Irrigation Co. v. James J. 
Stevinson, Inc., 220 P. 427, 63 Cal. 
App. 767. 

Ill.—Crystal Lake Park Dist. v. Con¬ 
sumers’ Co., 145 N.E. 215, 313 Ill. 
395—Forest Preserve Dist. of Cook 
County V. Wallace, 132 N.E. 444, 
299 Ill. 476. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 
147 Kan. 279, followed in Watkins 
V. State Highway Commission of 
Kansas, 77 P.2d 202. 

Mass.—Old Silver Beach Corporation 
V. Town of Falmouth, 165 N.E. 1, 
266 Mass. 224. 

N.J.—In re Proceedings to Acquire 
Lands, etc., for Public Park, 150 A. 
387, 107 N.J.Law 110—Ringwood 
Co. V. North Jersey Dist. Water 
Supply Commission, 143 A. 369, 105 
N.J.Law 165—In re Morris & Cum¬ 
mings Dredging Co., 119 A. 308, 
96 ISr.J.Law 248. 

N.Y.—New York Cent. R. Co. v. Ma¬ 
loney, 137 N.E. 305, 234 N.Y. 208, 
reversing 191 N.Y.S. 940, 199 App. 
Div. 937—In re Inwood Hill Park, 
in Borough of Manhattan, 189 N. 
Y.S. 642, 197 App.Div. 431—Bronx 
Parkway Commission v. Mayer, 179 
N.Y.S. 792. 

Pa.—Darlington v. Pennsylvania R. 

Co., 123 A. 284, 278 Pa. 307. 

20 C.J. p 986 note 73 [c]. 

Use requiring large expenditure 
N.J.—In re Acquisition of Lands of 
Morris & Cummings Dredging Co. 
for Passaic Valley Sewerage 
Com’rs, 115 A. 433. 
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Particular evidence held inadmissible 

(1) Testimony as to speculative 
uses to which impounded water might 
be put is erroneously admitted in 
determining market value of land 
sought to be condemned.—City of 
Stockton V. Vote, 244 P. 609, 76 Cal. 
App. 369. 

(2) Where property condemned Is 
not designed for or applied to special 
use, evidence should be confined to 
its market value, and evidence of pos¬ 
sible volume of business thereon or 
possible profits therefrom excluded.— 
Forest Preserve Dist. of Cook County 
V. Hahn, 173 N.E. 763, 341 Ill. 599. 

(3) A witness is incompetent to 
testify as to value before and after 
taking where he admits that land 
might have been plotted into lots for 
summer residences, but did not state 
that there was any market or pres¬ 
ent demand for such lots.—Hall v. 
Delaware, L. & W. R. Co., 105 A. 98, 
262 Pa. 292. 

(4) Where part of tract was con¬ 
demned for highway purposes, evi¬ 
dence that highway would make the 
land more accessible so that it could 
more easily be divided into small ag¬ 
ricultural units was improperly ad¬ 
mitted in absence of evidence that 
there was or would, within a rea¬ 
sonable time, be a demand for a sub¬ 
division of the land.—Denver Joint 
Stock Land Bank v. Board of Com'rs 
of Elbert County, Colo., 98 P.2d 283. 

18. Cal.—Los Angeles Gas & Elec¬ 
tric Corporation v. Etienne, 257 P. 
123, 83 Cal.App. 645. 

Ky.—Commonwealth v. Smith, 17 S. 

W.2d 203, 229 Ky. 345. 

Neb.—Schulz v. Central Nebraska 
Public Power & Irrigation Dist., 
293 N.W. 409—-Wiles v. Depart¬ 
ment of Public Works, 234 N.W. 
918, 120 Neb. 689. 

Tex.—City of Mart v. Hasse, Civ. 
App., 281 S.W. 318. 

19. Cal.—^East Bay Municipal Util¬ 
ity Dist. V. Kieffer, 278 P. 476, 99 
Cal.App. 240, rehearing denied 279 
P. 178, 99 CaLApp. 240—City of 
Stockton V. Vote, 244 P. 609, 76 
CaLApp. 369. 

Idaho.—Idaho Farm Development Co. 
V. Brackett, 257 P. 35, 44 Idaho 272 
—Idaho Farm Development Co. v. 
Brackett, 213 P. 696, 36 Idaho 748. 
Minn.—Minneapolis-St. Paul Sanitary 
Dist. V. Fitzpatrick, 277 N.W. 394, 
201 Minn. 442, 124 A.L.R. 897. 
Pa.—^Hoober v. School Dist., 51 York 
Leg.Rec. 182. 
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Rental value or income of property. It is ordi¬ 
narily competent to show the rental value of the 
property,20 at least where it is adaptable only for a 
certain purpose,2i and it is also proper to show the 
actual rent or income which the property produc- 
es.22 On the other hand, evidence as to rental val¬ 
ue is inadmissible where its relation to market val¬ 
ue of the property is too remote and speculative,23 
and it has been held by some authorities that it is 
not permissible to show what rent or profits the 
property has yielded as a basis of estimating market 


value 24 Evidence of the rental value or revenue 
derived from other lands in the vicinity is inadmis¬ 
sible,25 but there are decisions apparently incon¬ 
sistent with this rule.23 

Assessed valuation. The assessed valuation of 
land made by tax assessors is generally inadmissible 
on the question of its market value,27 but there is 
authority holding that such evidence may be consid¬ 
ered as affording some assistance in arriving at a 
fair valuation, at least where a statute so pro- 
vides,23 and ordinarily, the owner’s valuation in his 


20. U.S.—Welch v. Tennessee Val¬ 
ley Authority, C.C.A,Tenn., 108 F.2d 
95—U. S. V. Shingle, <3.C.A.Ha- 
wali, 91 F.2d 85, certiorari denied 
Shingle V. U. S., 58 S.Ct. 264, 302 
U.S. 746, 82 L.Ed. 577. 

Idaho.—State ex rel. McKelvey v. 
Styner, 72 P.2d 699. 704, 58 Idaho 
233, citing Corpus Juris. 

Ill.—City of Chicago v. Koff, 173 N. 

E. 666, 341 Ill. 520. 

N.C.—^Palmer v. North Carolina State 
Highway Commission, 141 S.E. 338, 
195 N.C. 1. 

20 C.J. p 987 note 75. 

21. Pa.—Stone v. Delaware, etc., H. 
Co., 101 A. 813, 257 Pa. 456. 

22. U.S.—^Welch v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 
95. 

Ark.—^Desha v. Independence County 
Bridge Dist. No. 1, 3 S.W.2d 969, 
176 Ark. 253. 

Idaho.—State ex rel. McKelvey v. 

Styner, 72 P.2d 699, 58 Idaho 233. 
Md.—^Pumphrey v. Tahler, 2 A.2d 668, 
175 Md. 498. 

Mo.—City of St. Louis v. Rossi, 64 
S.W.2d 600, 333 Mo. 1092. 

N.Y.—In re Chlttenango-Cazenovia, 
Part 1. Highway, 223 N.T.S. 833, 
130 Misc. 516. 

20 C.J. p 987 note 77. 

Evld.enc6 of profits from realty may 
be admitted to show rental value.— 
City of Portland v. Postill, 263 P. 
896, 123 Or. 579. 

Eicome of turnpike company 
Tenn.—^Lebanon & Nashville Turn¬ 
pike Co. V. Crevellng, 17 S.W.2d 
22, 159 Tenn. 147, 65 A.L.R. 440. 
Time of earnings 

While the earnings of a bridge 
company in the past three years may 
be shown, it is not error to refuse 
to extend the inquiry back to a time 
so remote as to have no bearing on 
the value of the franchise at the time 
of the taking.—^Montgomery County 
V. Schuylkill Bridge Co., 20 A. 407, 
110 Pa. 54. 

23. U.S.—Welch v. Tennessee Valley 
Authority, C.C.A.Tenn., 108 F.2d 95 
—Olson V. U. S., C.C.AMinn., 67 

F. 2d 24, certiorari granted 54 S. 
Ct. 229, 290 U.S. 623, 78 L.Ed. 543„ 
affirmed 54 S.Ct. 704, 292 U.S. 246, 
78 luEd. 1236—^Karlson v. U. S., C. 


C.A.Minn., 67 P.2d 24, certiorari 
granted 54 S.Ct. 229, 290 U.S. 623. 
78 L.Bd. 543, affirmed 54 S.Ct. 704, 
292 U.S. 246. 78 L.Ed. 1236—Brew¬ 
ster V. U. S., C.C.A.Minn.. 67 P.2d 
24, certiorari granted 54 S.Ct. 229, 
290 U.S. 623, 78 LEd. 543, affirmed 
54 S.Ct. 704, 292 U.S. 246, 78 L.Ed. 
1236. 

Pa.—Greenfield v. City of Philadel¬ 
phia, 127 A. 768, 282 Pa. 344. 
Particular evidence held inadmissible 

(1) Evidence concerning negotia¬ 
tions for lease of property without 
agreement having been reached.—City 
of St. Louis V. Gerhart Realty Co., 
40 S.W.2d 661, 328 Mo. 103. 

(2) In a suit for condemnation of 
a canal, evidence of a proposed con¬ 
tract with a steamship company re¬ 
specting tolls, where the contract 
was not executed.—^U. S. v. Boston, 
C. C. & N. T. Canal Co., C.C.A.Mass., 
271 F. 877. 

(3) In action to condemn right of 
way for previously installed gas 
pipe line, evidence * of offer to lease 
premises for stipulated rental, for 
purpose of determining value of 
premises.—Consolidated Gas Service 
Co. V. Tyler, 63 P.2d 88, 178 Okl. 325. 

(4) In proceeding for damages for 
taking of property for widening of 
street, testimony as to market value 
of office space on upper floors of 
building which plaintiff contemplated 
erecting, on lots in question.—Green¬ 
field V. City of Philadelphia, 127 A. 
768, 282 Pa. 344. 

- (5) In proceeding for compensation 
for temporary use of land for ses- 
quicentennial exposition, testimony 
showing rental value of property, 
when considered in connection with 
exposition.—^Egan v. City of Phila¬ 
delphia, 164 A. 813, 108 Pa.Super. 
271. 

24. Ohio.—^Morison v. City of Cleve¬ 
land, 17 Ohio Cir.Ct.,N.S., 427. 
Pa.—Ogden v. Pennsylvania R. Co., 
78 A. 929, 229 Fa. 378. 

Past and future profits 
Evidence of past profits and the 
probable future profits was too 
conjectural to furnish any basis for 
determination of value and was prop¬ 
erly excluded.—^U. S. v. Meyer, ac.A. 
IlL, 113 P.2d 387. 
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25. U.S.—^McCandless v. U. S., C.C.A. 
Hawaii, 74 P.2d 596, 603, citing 
Corpus Juris, certiorari granted 56 
S.Ct. 308, 296 U.S. 570, 80 L.Ed. 
403, and reversed on other grounds 
56 S.Ct. 764, 298 U.S. 342, 80 L.Ed. 
1205. 

Pa.—Greenfield v. City of Philadel¬ 
phia, 127 A. 768, 282 Pa. 344. 

20 C.J. p 987 note 79. 

26. Rental value of easement 

In a proceeding to condemn a right 
of way for a telegraph pole line on 
a railroad right of way, evidence of 
the rental paid for similar easements 
was admissible on the question of 
damages, and, while it is not to be 
used as a mathematical formula, 
witnesses were properly allowed ,to 
state what such rental would amount 
to, if capitalized at four and one half 
to five and one half per cent.—^North 
American Telegraph Co. v. Northern 
Pac. Ry. Co., Minn., 254 P. 417, 166 
C.C.A. 49, certiorari denied, 1919, 
39 S.Ct. 290, 249 U.S. 607, 63 L.Ed. 
799. 

27. D.C.—Johnson & Wimsatt v. 
Reichelderfer, 50 F.2d 336, 60 App. 
D.C. 186—In re U. S. Commission 
to Appraise Washington Market Co. 
Property, 295 F. 950, 54 App.D.C. 
129, petition dismissed U. S. v. 
Washington Market Co., 44 S.Ct. 
634, 265 U. S. 598, 68 L.Ed. 1199. 

Idaho.—State ex rel. McKelvey v. 

Styner, 72 P.2d 699, 58 Idaho 233. 
Md.—City of Baltimore v. Himmel, 
107 A. 522, 135 Md. 65. 

Okl.—Champlin Refining Co. v. Don¬ 
nell, 49 P.2d 208, 173 Okl. 527, 103 
A.L.R. 157. • 

Tenn.—West Tennessee Power & 
Light Co. V. Hughes, 15 Tenn.App. 
37. 

20 C.J. p 988 note 84. 

Valuation for taxation as evidence of 
market value of land generally see 
the C.J.S. title Evidence § 182, also 
22 C.J. p 178 notes 31-36. 

That landowner paid taxes as¬ 
sessed was not, in itself, sufficient 
to make assessment list admissible 
on question of value.—Kansas City 
& G. Ry. Co. V. Haake, 53 S.W.2d 891, 
331 Mo. 429, 84 A.D.R. 1477. 

28. Ky.—Louisville & N. R. Co. v. 
Burnam, 284 S.W. 391, 214 Ky. 736. 
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return for taxation is competent and may be con-* 
sidered in connection with other evidence.^® 

Price paid for property. While there is author¬ 
ity apparently to the contrary,30 evidence as to the 
price paid for the property sought to be taken is 
generally held admissible as some evidence of its 
market value,31 except where the purchase was so 
remote in point of time from the condemnation 
proceedings as to afford no fair criterion of pres¬ 
ent value,32 or where it is shown that special con¬ 
siderations induced the sale at other than the true 
market value.33 

Prior condemnation proceedings. The verdict 


and judgment rendered in prior proceedings to 
condemn the same34 or adjoining33 land are not 
admissible, but the proceedings under a prior con¬ 
demnation of a part of the same property have been 
held admissible as bearing on the value of the 
residue. 3 3 

Value of improvements. Where the land is im¬ 
proved, and the improvements have an intrinsic 
value which must be added to the land in order to 
ascertain the market value of the whole, evidence 
of the separate value of the improvements is ad- 
missible,37 including structural value of build- 


W.Va.—^Mlngro County Court v. Chat- 
taroy Coal Co., 142 S.E. 430, 106 
W.Va. 321. 

Assessment of other property 

(1) Evidence of assessed valuation 
for tax purposes of tract owned by 
defendants adjoining land involved 
in condemnation proceeding was held 
admissible on question of value of 
land before taking.—Commonwealth 
V. Salyers. 81 S.W.2d 859, 258 Ky. 
837. 

(2) To be admissible under statute, 
however, the assessment for taxation 
last certified before the proceeding 
must be limited to property proceed¬ 
ed against, and must not Include it 
and other property as a single piece, 
unless the property is of uniform 
value and was assessed by the acre 
or lot.—Gauley & E. Ry. Co. v. Con¬ 
ley, 100 S.E. 290, 84 W.Va, 489, 7 
A.L.R. 167. 

29. U.S.—^McCandless v. U. S., C.C,A. 
Hawaii, 74 F.2d 596, certiorari 
granted 56 S.Ct. 308, 296 U.S. 570, 
80 L.Ed. 403, reversed on other 
grounds 56 S.Ct. 764, 298 U.S. 342, 
80 L.Ed. 1206. 

Iowa.—^Duggan v. State, 242 N.W. 98, 
214 Iowa 230. 

Ky.—Crittenden County v. Towery, 
95 S.W.2d 233, 264 Ky. 606—David¬ 
son v. Commonwealth ex rel. State 
Highway Commission, 61 S.W.2d 
34, 249 Ky. 568—Commonwealth v. 
Combs, 17 S.W.2d 748, 229 Ky. 
627. 

Tex.—^Joyce v. Dallas County, Civ. 
App., 141 S.W.2d 746—State v. 
Doom, Civ.App., 278 S.W. 255. 
Competency as an admission gener¬ 
ally see C.J.S. title Evidence § 283, 
also 22 C.J. p 306 notes 16-18. 
Whether sworn, to or not, a. re¬ 
turn made by owner of land to asses¬ 
sors, showing the value of the prop¬ 
erty, is admissible in condemnation 
proceeding, both to impeach the own¬ 
er and as independent evidence of 
value.—City of Baltimore v. Him- 
mel, 107 A. 522, 135 Md. 65. 
Application for xednetion 
• Court may consider owner’s state¬ 
ment before tax tribunal as to value 


of property on which he seeks reduc¬ 
tion of assessment.—In re Jamaica 
Bay, Borough of Brooklyn, City of 
New York, 288 N.Y.S. 89, 247 App. 
Div. 449, affirmed 5 N.E.2d 191, 272 
N.Y. 180. 

Absence of duty 

However, there was no error in 
sustaining an objection to a ques¬ 
tion asked the tax assessor concern¬ 
ing the amount at which one of the 
defendants assessed her property dur¬ 
ing a particular year, it not being 
the duty of the property owner to 
fix the amount of valuation of his 
property under the law as it then 
existed and the question assuming 
that the defendant so assessed the 
valuation, although not so required. 
—U. S. V. Goodloe, 86 So. 646, 204 
Ala. 484. 

30. Pa.—Mifflin Bridge Co. v. Junia¬ 
ta County, 22 A. 896, 144 Pa. 365, 
13 L.R.A. 431. 

20 C.J. p 987 note 81. 

31. Okl.—City of Tulsa v. Horwitz, 
267 P. 852, 854, 131 Okl. 63, quot¬ 
ing Corpus Juris. 

Wash.—City of Spokane v. Williams, 
288 P, 268, 167 Wash. 120. 

20 C.J. p 987 note 80. 

As evidence of value generally see 
the C.J.S. title Evidence S 130, 
also 22 C.J. p 180 note 59-p 181 
note 69. 

Amount paid for fractional inter¬ 
est in property condemned may be 
shown although weight of testimony 
is affected by fact that such amount 
might not fairly indicate value of 
property as ^ whole.—^Williams v. 
New York, P. & N. R. Co., 137 A. 606, 
153 Md. 102. 

Relation to estimated value 

' Where market value could not be 
established by reference to previous 
sales of similar properties, it was not 
error to permit the owner to testify 
that his estimate as to value of the 
property was less than its cost to 
him.—^Hall v. City of Providence, 121 
A. 66, 45 R,I. 167. 

32. Mo.—State ex rel. Highway Com¬ 
mission V. Malone, App., 45 S.W.2d 
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84, 85, citing Corpus Juris, and 
transferred, see, Sup., 87 S.W.2d 
510. 

20 C.J. p 987 note 82. 

33. La.—Board of Levee Com’rs of 
Orleans Levee Diet. v. Orangedale 
Colony Co., 113 So. 772. 164 La, 
77. 

roTced sale in probate proceeding 
Idaho.—McKelvey v. Styner, 72 P.2d 
699, 58 Idaho 233. 

34. Mo.—Kansas City v. Mulkey, 75 
S.W. 973, 176 Mo. 229. 

35. Ark.—^Yonts v. Public Service 
Co. of Arkansas, 17 S.W.2d 886, 
887, 179 Ark. 695. 

Ill.—Chicago V. Lehman, 104 N.E. 
829, 262 Ill. 468. 

La,—Louisiana Highway Commis¬ 
sion V. Ferguson, App., 153 So. 
342. 

’’Evidence showing what the com¬ 
pany seeking to condemn has paid 
for other lands would probably be 
taken by the jury as indicating the 
market value when, as a matter of 
fact, it does not tend to show the 
market value of the land. A com¬ 
pany condemning land might be will¬ 
ing to give more than it was worth, 
and the owner of land might be will¬ 
ing to take less than it is worth, that 
is, less than its market value, rather 
than have a lawsuit.’ —Yonts v. Pub¬ 
lic Service Co. of Arkansas, supra. 
Payment for right of way 
Testimony as to prices paid others 
for right of way for construction of 
same highway or line was incompe¬ 
tent.—Louisville & N. R. Co. v. John¬ 
son, 26 S.W.2d 535, 233 Ky. 628— 
Commonwealth v. Combs, 17 S.W.2d 
748, 229 Ky. 627. 

36. D.C.—Pay V. District of Colum¬ 
bia, 33 App.D.C. 366. 

Ga.—Swain v. Georgia Power & Light 
Co., 169 S.E. 249, 46 Ga.App. 794. 

37. Ohio.—Linesch v. Board of Edu¬ 
cation of St. Bernard, 13 Ohio App. 
161. 

R.I.—^Hall V. City of Providence, 121 
A. 66. 45 R.I. 167; 

Tex.—State v. Carpenter, 89 S.W,2d 
979, 126 Tex. 604, denying rehear- 
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ings.®* However, it has been held that evidence of 
structural value is inadmissible since the market 
value of the land, together with the improvements, 
should be viewed as a whole and not separately.*® 

§ 274. -Damages 

While evidence relating to an improper element of 
damage is inadmissible, evidence is admissible, which is 
competent and relevant to establish depreciation of 
market value of the property Injured for which recovery 
may be had, as is also evidence in reduction of damages. 

Many decisions on the admissibility of evidence 
in condemnation proceedings are, in eifect, sub¬ 


stantive rulings as to the measure and elements of 
damages, the rules for determining which have 
been discussed supra §§ 136-176. Evidence relating 
to an improper element of damage is, of course, in- 
admissible.40 The question of what particular mat¬ 
ters, although not constituting distinct elements of 
damage, may be considered in estimating the same, 
has also been discussed to a certain extent in the 
sections referred to above. Depreciation in the 
market value of land injured by a public improve¬ 
ment being the measure of damages, see supra § 
139 et seq, any competent evidence which tends 
to prove such depreciation in value is admissible, 


ingr 89 S.W.2d 194, 126 Tez. 604. 
reversing, Civ.App., 55 S.W.2d 219. 
Value of improvements and fixtures 
as element of damage see supra § 
175. 

Beplacement cost 

Testimony with regard to replace¬ 
ment cost of Improvements on land 
taken may be admitted to assist jury 
in determining value of improve¬ 
ments taken, but such coat cannot 
be taken as fixing the present value 
thereof without regard to deprecia¬ 
tion.—Mississippi State Highway 
Commission v. Hudgins, 181 So. 719, 
182 Miss. 518. 

Within, discretion of court 
Even though he might have done 
so, the judge was not required to 
allow showing of the amount spent 
by landowner in improving land tak¬ 
en.—Goodyear Park Co. v. City of 
Holyoke. 11 N.B.2d 439, 298 Mass. 
610. 

38. Conn.—Campbell v. City of New 
Haven, 125 A. 650, 101 Conn. 178. 
Idaho.—State ex rel. McKelvey v. 

Styner, 72 P.2d 699, 58 Idaho 233. 
N.Y.—In re Board of Water Supply 
of City of New York, 14 N.E.2d 789, 
277 N.Y. 452, reversing 1 N.Y.S.2d 
62, 253 App.Div. 38—In re Smith 
St. Bridge in City of Rochester, 
255 N.Y.S. 801, 234 App.Div. 683— 
In re Luzerne-Lake George County 
Highway, No. 804, 261 N.Y.S. 894, 
145 Misc. 736—Cookinham v. Vil¬ 
lage of Richfield Springs, 251 N.Y. 
S. 520, 140 Misc. 760—In re Chit- 
tenango-Cazenovla, Part 1, High¬ 
way, 223 N.Y.S. 833, 130 Misc. 
516. 

Ohio.—Linesch v. Board of Educa¬ 
tion of St. Bernard. 13 Ohio App. 
161. 

20 C.J. p 988 note 83. 

"Tt is true that the value of the 
land as enhanced by the value of the 
structures is the total value, which 
must be the measure of the owner*a 
just compensation when his proper¬ 
ty is condemned for public use. . . . 
But how is the enhancement of the 
land by the structures which it bears 
to be proven? . . . We can think 
of no way in which they can be 


legally proved except by resort to 
testimony of structural value, which 
is but another name for cost of re¬ 
production, after making proper de¬ 
ductions for wear and tear.”—Mat¬ 
ter of New York, 91 N.B. 278, 279, 
198 N.Y. 84, 139 Am.S.R. 791, 41 L.R. 
A.,N.S., 411. 

Buildings adapted to land 
Evidence of structural value of 
buildings may be proved, as reffect- 
ing on the market value of the land, 
provided the buildings are well 
adapted to the land and Its surround¬ 
ings, and their structural value rep¬ 
resents a fairly proportionate en¬ 
hancement of the market value of 
the land.--<3ity of Baltimore v. Him- 
mel, 107 A. 522, 135 Md. 65. 

Where dwelling was considerably 
depreciated in value, admitting tes¬ 
timony as to cost of construction of 
similar new dwelling out of new ma¬ 
terial was error.—Commonwealth, by 
State Highway Commission, v. Beg¬ 
ley, 88 S.W.2d 920, 261 Ky. 812. 

39. Cal.—City of Los Angeles v. 
Klinker, 25 P.2d 826, 219 Cal. 198, 
90 A.L.R/ 148. 

Ill.—Forest Preserve Dist. of Cook 
County V. Chilvers, 176 N.E. 720, 
344 Ill. 573. 

R.I.—^Hervey v. City of Providence, 
133 A. 618, 47 R.I. 378. 

48. Cal.—County Sanitation Dist. 

No. 2 of Los Angeles County v. 
Averill, 47 P.2d 786, 8 Cal.App.2d 
656. 

Ill.—Illinois Power & Light Corpora¬ 
tion V. Barnett, 170 N.E. 717, 338 
111. 499. 

Kan.—Glover v. State Highway Com¬ 
mission of Kansas, 77 P.2d 189, 147 
Kan. 279, followed In Watkins v. 
State Highway Commission of 
Kansas, 77 P.2d 202. 

Md.—Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 195 So. 
679, suggestion of error overruled 
198 So. 565—State Highway Com¬ 
mission v. Day, 180 So. 794, 181 
Miss. 708. 

Ohio.—City of Bellevue v. Stedman, 
26 N.E.2d 696, 63 Ohio App. 150. 
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R.I.—^Reynolds v. State Board of 
Public Roads, 173 A. 125, 54 R.I. 
289. 

Items admissible to show deprecia- 
tion of the property by the taking 
may not be competent as separate 
items of recoverable damage. 

Iowa.—^Maxwell v. Iowa State High¬ 
way Commission, 271 N.W. 888, 
223 Iowa 159, 118 A.L.R. 862— 
Hoeft V. State, 266 N.W. 571, 221 
Iowa 694, 104 A.L.R. 1008—^Kosters 
V. Sioux County, 191 N.W. 993, 195 
Iowa 214. 

Miss.—State Highway Commission v. 

Day, 180 So. 794, 181 Miss. 708. 

Pa.—^Petition of Butler Water Co., 
13 A.2d 72, 338 Pa. 282—Hahn v. 
City of Bethlehem, 185 A. 227, 822 
Pa. 129. 

Negligent construction, of highway 
In proceeding to condemn land 
for highway right of way purposes, 
admitting testimony regarding neg¬ 
ligent construction of highway to 
show damages to land not taken was 
error.—City of Trinity v. McPhail, 
Tex.Civ.App., 131 S.W.2d 803. 

41. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., 
C.C.A.MO., 65 F.2d 297. 

Ala.—Pryor v. Limestone County, 134 
So. 17, 222 Ala. 621—^Alabama Pow¬ 
er Co. V. Berry, 130 So. 641, 222 
Ala. 20. 

Cal.—Sanitation Dist. No. 2 of Los 
Angeles County v. Averill, 47 P.2d 
786, 8 Cal.App.2d 556. 

D.C.—^Briggs V. Brownlow, 265 F. 986. 
49 APP.D.C. 345. 

Fla.—^Doty v. City of Jacksonville, 
142 So. 599, 106 Fla. 1. 

Ga.—State Highway Board of Geor¬ 
gia v. Warthen, 189 S.E. 76, 54 Ga. 
App. 759. 

Ill.—^Illinois Iowa Power Co. v. 
Rhein, 17 N.E.2d 582, 369 Ill. 584— 
East Peoria Sanitary Dist. v. To¬ 
ledo, P. & W. R. R., 187 N.E. 612, 
363 Ill. 296, 89 A.L.R. 870—City of 
Chicago V. KofE, 173 N.B. 666, 341 
Ill. 620—Gard v. Dolbeare, 223 Ill. 
App. 496. 

Iowa.—Stoner v. Iowa State High¬ 
way Commission, 287 N.W. 269, 227 
Iowa 116—Randell v. Iowa State 
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Highway Commission, 241 N.W. 
685» 214 Iowa 1—^Kosters v. Sioux 
County, 191 N.W. 993, 196 Iowa 
S14. 

Ky.—Howard v. Howard; 84 S.W.2d 
77, 260 Ky. 257—Commonwealth v. 
Ball, 65 S.W.2d 413, 246 Ky. 584— 
liOuisville & N. R. Co. v. Hargis, 
20 S.W.2d 991, 230 Ky. 806—Louis¬ 
ville & N. R. Co. V. Chenault. 284 S. 
W. 397. 214 Ky. 748—Louisville & 
N. R. Co. V. Burnam, 284 S.W. 391. 
214 Ky. 736. 

La.—Louisiana Highway Commission 
V. Bradberry, App., 193 So. 198. 

Sffd.—Pumphrey v. Tabler, 2 A.2d 
668, 175 Md. 498—Williams v. New 
York, P. & N. R. Co., 137 A. 606, 
163 Md. 102. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
S65, overruling suggestion of error 
195 So. 679—State Highway Com¬ 
mission V. Corley, 191 So. 119, 186 
Miss. 437. 

Mo.—State ex rel. State Highway 
Commission v. Young, 23 S.W.2d 
130, 324 Mo. 277—State ex rel. 
State Highway Commission v. 
Bengal. App., 124 S.W.2d 687—Chi¬ 
cago, R. I. & P. Ry. Co. V. Hos- 
man, 57 S.W.2d 434, 227 Mo.App. 
659—Missouri Power & Light Co. 
V. Creed, App., 32 S.W.2d 783, 
transferred, see 30 S.W.2d 605, 325 
Mo. 1194. 

Neb.—James Poultry Co. v. Nebras¬ 
ka City, 284 N.W. 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 
Neb. 456. 

N.Y.—In re West 231st Street in City 
of New York, 177 N.Y.S. 634, 108 
Misc. 341—Bronx Parkway Com¬ 
mission V. Mayer, 179 N.Y.S. 792. 

N.C.—^own of Ayden v. Lancaster, 
150 S.E. 40, 197 N.C. 656—Western 
Carolina Power Co. v. Hayes, 136 
S.B. 353, 193 N.C. 104. 

N.D.—Sheridan County v. Davis, 240 
N.W. 867, 61 N.D. 744. 

Ohio.—Cleveland, C., C. & St. L. Ry. 
Co. v. Lindner, 178 N.E. 322, 40 
Ohio App. 265. 

Okl.—Consolidated Gas Service Co, v. 
Tyler, 63 P.2d 88, 178 Okl. 325-* 
City of Tulsa v. Lloyd, 263 P. 152, 
129 Okl. 27. 

Pa.—Regina v. Monroe County, 179 
A. 36, 319 Pa. 257. 

Tex.—Texas Power & Light Co. v. 
Snell, Civ.App., 15 S.W.2d 180. 

Utah.—Utah Copper Co. v. Montana- 
Bxngham Consol. Mining Co., 255 
P. 672, 69 Utah 423. 

Wash.—In re Bothell Way, 199 P. 
450, 116 Wash. 329. 

Wis.—Riddle v. Lodi Telephone Co., 
186 N.W. 182, 176 Wis. 860, 19 A. 
L.R. 380. 

20 C.J. p 988 note 94. 

Vomlnal damage 

' Condemnee is entitled to offer evi¬ 


dence tending to show damage, even 
though it might be only nominal.— 
City of Shreveport v. Kansas City, S. 
& G. Ry. Co., 166 So. 471, 184 La. 
474. 

Analysis of damage 

Testimony regarding damage suf¬ 
fered is not incompetent because 
witness undertakes to analyze and 
state its elements.—City of Rich¬ 
mond v. Kingsland Land Corporation, 
162 S.E. 194, 167 Va. 619. 

Partionlar evidence held admissible 

(1) Evidence as to impairment of 
value of land for purpose for which 
it is suitable. 

Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 561. 

Ky.—Big Sandy & K. R. Ry. Co. v. 
Stafford. 268 S.W. 1071, 207 Ky. 
272. 

Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 Mont. 
95. 

Pa.—Baker v. Detrich, 110 A. 747, 268 
Pa. 76. 

W.Va.—Compton v. County Court of 
Marshall County, 99 S.E. 85, 83 W. 
Va. 745. 

(2) Evidence of annoyance, dan¬ 
ger. and inconvenience resulting in 
use and enjoyment of remaining 
tract.—^Wheatley v. City of Fairfield, 
240 N.W. 628, 213 Iowa 1187. 

(3) Evidence of vibration and 
noises incident to operation of trains 
near property condemned, as bear¬ 
ing on depreciation of value.—^Port 
Worth & D. S. P. Ry. Co. v. Gilmore, 
Tex.Civ.App., 2 S.W.2d 543. 

(4) Evidence regarding cost of 
moving building on remainder of 
tract.—State v. Blair, Tex.Civ.App., 
72 S.W.2d 927. 

(5) Evidence showing damage to 
landowner’s growing crop.—Arkansas 
Missouri Power Co. v. Killian, 40 S. 
W.2d 730, 225 Mo.App. 454. 

(6) Evidence showing that new 
highway will not pass in front of 
buildings.—Department of Public 
Works and Buildings v. McBride, 170 
N.E. 295, 338 Ill. 347. 

(7) In proceeding to condemn 
fioodway easement over part of right 
of way and embankment of railroad 
running along river, evidence as to 
damages for ice, wind, and wave ac¬ 
tion and silting, and their effect on 
track, bridges, and culverts.—^U. S. 
V. Chicago, B. & Q. R. Co., C.C.A. 
Minn., 82 F.2d 131, 106 A.L.R. 942. 
certiorari denied 66 S.Ct. 957, 298 U. 
S. 689, 80 L.Ed. 1408. 

42. U.S.—U. S. V. John li Estate, 
C,C.A.Hawaii, 91, F.2d 93, certio¬ 
rari denied John II Estate v. U. S., 
58 S.Ct. 264, 302 U.S. 746, 82 L.Ed. 
577. 

Ala.—Pryor v. Limestone County, 134 
So. 17, 222 Ala. 621. 
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Cal.—San Mateo County v. Christen, 
71 P.2d 88, 22 Cal.App.2d 375—Bast 
Bay Municipal Utility Dist. v. City 
of Lodi, 8 P.2d 532, 120 CaLApp. 
. 740. 

Ga.—Gilpin v. State Highway Board, 
146 S.E. 651, 39 Ga.App. 238. 
Hawaii.—City and County of Hono¬ 
lulu V. Ward, 31 Hawaii 184. 

Ill.—Commissioners of Deland Spe¬ 
cial Drainage Dist. v. Warner, 181 
N.B. 304, 348 Ill. 376—Illinois Pow¬ 
er & Light Corporation v. Barnett, 
170 N.B. 717, 338 Ill. 499. 

Ind.—State v. Trotter, 14 N.B.2d 550, 
214 Ind. 68. 

Iowa.—^Kemmerer v. Iowa State 
Highway Commission, 241 N.W. 
693, 214 Iowa 136—Randell v. Iowa 
State Highway Commission, 241 N. 
W. 685, 214 Iowa 1—^Dean v. State, 
233 N.W. 36, 211 Iowa 143. 

Kan.—Fitch v. State Highway Com¬ 
mission, 21 P.2d 318, 137 Kan. 584. 
Ky.—Creech v. Louisville & N. R. 
Co., 289 S.W. 238, 217 Ky. 301— 
Louisville & N. R. Co. v. Chenault, 
284 S.W. 397, 214 Ky. 748. 

La.—Louisiana Highway Commission 
V. Ferguson, 146 So. 319, 176 La. 
642. 

Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
565, overruling suggestion of error 
196 So. 679—State Highway Com¬ 
mission V. Randle, 178 So. 486, 180 
Miss. 834. suggestion of error over¬ 
ruled 179 So. 273. 180 Miss. 834. 
Mo.—City of St. Louis v. Gerhart 
Realty Co., 40 S.W.2d 661, 328 Mo. 
103—School Dist. of Kansas City 

V. Phoenix Land & Improvement 
Co., 249 S.W. 51, 297 Mo. 332— 
State ex rel. State Highway Com¬ 
mission V. Blobeck Inv. Co., 110 S. 

W. 2d 860, 233 Mo.App. 858—State 
ex rel. State Highway Commission 
V. Southern Securities Co.. App., 60 
S.W.2d 632—Missouri Pac. R. Co. 
V. Jones, App., 39 S.W.2d 566— 
Missouri Pac. R. Co. v. Omohundro, 
App., 39 S.W.2d 661. 

Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 Mont. 
95. 

Ohio.—City of Bellevue v. Stedman, 
25 N.E.2d 695. 63 Ohio App. 150— 
Plymouth & Shelby Traction Co. v. 
Dempsey, 9 Ohio N.P., N.S., 65. 

Pa.—Fuloka v. Commonwealth, 185 
A. 801, 323 Pa. 36—Closser v. 

Washington County, 20 Wash.Co. 
90. 

Tex.—State v. Lowrie, Civ.App., 56 
S.W.2d 676—Central Power & 
Light Co. V. Mauritz, Civ.App., 7 
S.W.2d 937. 

Wis.—^Muscoda Bridge Co. v. Grant 
County, 227 N.W. 863. 200 Wis. 
185. 

20 C.J. p 989 note 95. 

Bemote and speoulatiT'e damage 
Testimony must be confined within 
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Any competent evidence which tends to show ment,^^ injury to trade or business,or the risk 
the expenses incurred by reason of the improve- of injury to persons or property,^® resulting from 


rule that damagres must be direct 
ajQd certain and such as may reason¬ 
ably be esipected to follow from in¬ 
vasion of premises; and testimony 
regarding items of damage purely re¬ 
mote, speculative, and conjectural, 
and not fairly to be anticipated, is 
inadmissible. 

Cal.—County Sanitation Dist. No. 2 
of Los Angeles County v. Averill, 
47 P.2d 786, 8 CalJ^pp.2d 556—City 
of Long Beach v. Wright, 25 P.2d 
641, 134 Cal.App. 366. 

Ga.—McCrea v. Georgia Power Co., 
167 S.S. 540, 46 Ga.App. 276. 
Ind.—State v. Trotter, 14 N.E.2d 
550. 214 Ind. 68. 

Kan.—^United Power & Light Corpo¬ 
ration of Kansas v. Murphy, 9 P. 
2d 658. 135 Kan. 100. 

Ky.—Commonwealth v. Combs, 50 
S.W.2d 497, 244 Ky. 204—Louis¬ 
ville & N. R. Co. V. Bumam, 284 
S.W. 391, 214 Ky. 736. 

Mo.—^Missouri Power & Light Co. v. 
Creed, App., 32 S.W.2d 783, trans¬ 
ferred, see 30 S.W.2d 605, 326 Mo. 
1194. 

Neb.—James Poultry Co. v. Nebras¬ 
ka City. 284 N.W. 273, 135 Neb. 787. 
rehearing denied and opinion sup¬ 
plemented 286 N.W. 337, 186 Neb. 
456. 

N.J.—^In re Morris & Cummings 
Dredging Co., 119 A. 308, 96 N.J. 
Law 248. 

Pa.—Pittsburgh Terminal Warehouse 
& Transfer Co. v. City of Pitts¬ 
burgh, 198 A. 632, 330 Pa. 72— 
Westinghouse Air Brake Co. v. 
City of Pittsburgh, 176 A. 13, 316 
Pa. 372. 

Wis.—^Nowaczyk v. Marathon Coun¬ 
ty. 238 N.W. 383, 206 Wis. 536. 

ParticiUar evideiice inadmissible 

(1) Establishment of damage to 
land not taken by testimony which 
related to a portion only and did not 
cover value of whole tract not tak¬ 
en, either before or after improve¬ 
ment, was error. 

Ill.—Department of Public Works and 
Buildings v. Barton, 19 N.E.2d 935, 
371 Ill. 11. 

Iowa.—^Hoeft v. State, 266 N.W. 571, 
221 Iowa 694, 104 A.L.R. 1008. 

(2) So evidence that after con¬ 
struction of highway an offer had 
been made for small part of farm 
for special purpose was held prop¬ 
erly excluded.—^Puloka v. Common¬ 
wealth, 185 A. 801, 323 Pa. 36. 

(3) Testimony that strip of land 
cut oil by railroad from main body 
of farm would not be as valuable for 
grazing purposes with trains pass¬ 
ing was Inadmissible.—^Louisville & 
N. R. Co. V. Burnam, 284 S.W. 391, 
214 Ky. 736. 

(4) In proceedings to condemn ad- 
diltional land for two additional rail¬ 


road tracks, alongside the two tracks 
construBcted on land previously con¬ 
demned, it was error to receive evi¬ 
dence of damages to the landowner, 
in part due to an increase in the 
grade of the existing tracks.—^New 
York Cent. R. Co. v. Maloney, 137 
N.B. 305, 234 N.Y. 208, reversing 191 
N.'Y.S. 940, 199 App.Div. 937. 

(6) Permitting commissioner to 
state amount of damages awarded by 
commissioners for land condemned 
was held error.—Webb v. Kentucky 
& West Virginia Power Co., 287 S.W. 
232, 216 Ky. 64. 

(6) Diminution in the market val¬ 
ue of property cannot be shown by 
evidence of diminution in mortgage 
value in the absence of evidence that 
there is a market for mortgages in 
which the same percentage of market 
value can be borrowed on all prop¬ 
erties.—^Peirson v. Boston Bl. R. Co., 
77 N.E. 769, 191 Mass. 223—^20 C.J. p 
990 note 4. 

A formula for ascertaining damage 
to property should be used in lieu 
of direct evidence of damage only 
when there is no evidence of the ex¬ 
act damage.—In re O'd Third Ave., 
Borough of Bronx, City of New York, 
270 N.Y.S. 761, 241 App.Div. 13, ap¬ 
peal dismissed 193 N.E. 291, 265 N. 
Y. 603. 

43. U.S.—U. S, V. Chicago, B. & Q. R. 
Co., C.C.A.Minn., 82 P.2d 131, 106 
A.L.R. 942, certiorari denied 56 S. 
Ct. 957, 298 TT.S. 689, 80 L.Ed. 1408. 
Iowa.—^Randell v. Iowa State High¬ 
way Commission, 241 N.W. 685, 214 
Iowa 1. 

Ky.—^Louisville & N. R. Co. v. Har¬ 
gis, 20 S.W.2d 991, 230 Ky. 806— 
Louisville & N. R. Co. v. Bumam, 
284 S.W. 391, 214 Ky. 736. 

Pa»—^Pittsburgh Terminal Warehouse 
& Transfer Co. v. City of Pitts¬ 
burgh, 198 A. 632, 330 Pa. 72—^Hahn 
v. City of Bethlehem, 185 A. 227, 
322 Pa. 129—^Westinghouse Air 
Brake Co. v. City of Pittsburgh, 
176 A. 13, 316 Pa. 372. 

Tex.—^Pillot V. City of Houston, Civ. 
App., 51 S.W.2d 794—Currie v. 
Glasscock County, Civ.App., 212 S. 
W. 533. 

Wash.—Seattle Mattress & Upholste¬ 
ry Co. V. City of Seattle, 236 P. 84, 
134 Wash. 476. 

W.Va.—Compton v. County Court of 
Marshall County, 99 S.E. 85, 83 W. 
Va. 746. 

20 C.J. p 990 note 96. 

Expenses Incurred as element of 
damages see supra §S 145-148, 152, 
164. 

Cost of raising’ building to changed 
street levtl may be shown. 

Me.—Simoneau v. Inhabitants of 
Livermore Falls, 159 A. 853, 131 
Me. 165. 


Mich.—City of Grand Rapids v. Kot- 
vis, 222 N.W. 740, 245 Mich. 319. 
Pa.—Bridgman Realty Corporation 

V. City of Philadelphia, 177 A. 45, 
317 Pa. 449. , 

Cost of fencing 

(1) Necessity of fencing land after 
condemnation of highway right of 
way may be considered as element of 
depreciation in value of land not 
taken, but evidence of cost of build¬ 
ing such fence may not be admitted 
as a separate element of damage. 
Ind.—State v. Trotter, 14 N.E.2d 

550, 214 Ind. 68. 

Iowa.—^Randell v. Iowa State High¬ 
way Commission, 241 N.W. 685, 214 
Iowa 1—Welton v. Iowa State 
Highway Commission, 233 N.W. 
876, 211 Iowa 625—^Dean v. State, 
233 N.W. 36, 211 Iowa 143. 

Tex.—^Wolsch v. State, Civ.App., 77 
S.W.2d 1062. 

Wyo.—Gillespie v. Board of Com'rs 
of Albany County, 30 P.2d 797, 47 
Wyo. 1. 

(2) However, estimated cost of 
constructing, maintaining, and re¬ 
placing fences might be shown where 
the case was so submitted to jury 
as to avoid a double allowance for 
the fencing.—^Nowaczyk v. Marathon 
County, 238 N.W. 383, 206 Wis. 636. 

44. Iowa.—^Wheatley v. City of Fair- 
field, 240 N.W. 628, 213 Iowa 

1187. 

Mich.—City of Grand Rapids v. Kot- 
vis, 222 N.W. 740, 245 Mich. 319. 
Mo.—State ex rel. Highway Com¬ 
mission V. Malone, 45 S.W. 2d 8A 
transferred, see, Sup., 37 S.W.2d 
510. 

Wyo.—Gillespie v. Board of Gom*rs 
of Albany County, 30 P.2d 797, 
47 Wyo. 1. 

20 C.J. p 990 note 97. 

As element of damages see supra S 
162. 

Evidence h^d inadmissible 
Where statute permits recovery f6r 
injury to business, evidence of val¬ 
ue of defendants* farming imple¬ 
ments, horses, and cattle, and of 
their investment generally, is not 
competent to prove such injury.— 
Morrison v. Cottonwood Development 
Co., 266 P. 117, 38 Wyo. 190. 

45- Ill.—^Illinois Power & Light Cor¬ 
poration V. Cooper, 152 N.E. 491, 
322 Ill. Ik 

Iowa.—^Wheatley v. City of Fairfield, 
240 N.W. 628, 213 Iowa 1187—Kuk- 
kuk V. City of Des Moines, 187 N. 

W. 209, 193 Iowa 444. 

Ky.—Frazee v. Kentucky Utilities 
Co., 289 S.W. 676, 217 Ky. 424. 
Mo.—^Missouri Power & Light Co. v. 
Creed, App., 32 S.W.2d 783, trans¬ 
ferred, see 30 S.W.2d 605, 325 Mo. 
1194. 
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the improvement, is generally admissible as affect¬ 
ing market value, as is likewise evidence in reduc¬ 
tion of damages.^® 

The rents or income received from the property 
prior to the construction of the improvement,^^ 
unless too remote in point of time,^^ may be shown, 
as well as that received subsequently thereto>^ 

Damages to other property. Evidence of the 
amount of damages paid to the owner of adjoining 
land,®® or allowed the same property for a prior 
improvement on a different street,® ^ is inadmissible, 
as is also evidence of the proceedings in a prior 
condemnation suit between the same parties, in 


which other land was acquired.®^ Witnesses may 
testify as to the general effect of a similar public 
improvement on the value of adjoining-property;®® 
but when the conditions are not the same it is im¬ 
proper to admit evidence to show how other prop¬ 
erty was specifically injured,®^ or how such an 
improvement affected property in another local¬ 
ity,®® or in the same city but not adjacent to the 
land in question,®® although, if all essential physical 
conditions are shown to be identical, evidence of the 
effect of a distant project similar to that of the con¬ 
demnor is admissible.®^ One whose property is 
similarly situated may testify as to the effect of 
the improvement in question on his property,®® but 


Keb.—^In re Platte Valley Public 
Power & Irrigation Diet., 278 N.W. 
492. 134 Neb. 281. 

OlEl.—Public Service Co. of Okla¬ 
homa V. Raburn, 19 P.2d 167, 162 
Okl. 81. 

Tex.—^Texas Power & Light Co. v. 

Snell, Civ.App., 16 S.W.2d 180. 

20 C.J. p 990 note 98. 

As element of damages see supra §§ 
169-170. 

Bemote risk 

Evidence of risk of injury which 
is remote, speculative, and improb¬ 
able is inadmissible. 

Ill. —^Department of Public Works 
and Buildings v. McBride, 170 N. 

E. 295, 338 Ill. 347. 

Miss.—State Highway Commission 
V. Day, 180 So. 794, 181 Miss. 708. 
Mo.—^Arkansas Missouri Power Co. 

V. Killian, 40 S.W.2d 730, 225 Mo. 
App. 454—Missouri Power & Light 
Co. V. Creed, App., 32 S.W.2d 783, 
transferred, see 30 S.W.2d 605, 325 
Mo. 1194. 

46. U.S.—Puget Sound Power & 
Light Co. V. City of Puyallup, C.C, 
A.Wash., 61 F.2d 688—Seaboard 
Air Line Ry. v. U. S., D.C.S.C., 275 

F. 77. 

^la.—^Hatter v. Mobile County, 145 

So. 151, 226 Ala. 1. 
til.—East Side Levee and Sanitary 
DIst. V. Jerome, 138 N.B. 192, 306 
Ill. 577. 

Ky.—^Adams v. Commonwealth ex rel. 
State Highway Commission, 146 S. 

W. 2d 7, 285 Ky. 38—^Louisville & 
K R. Co. V. Hargis, 20 S.W.2d 991, 
230 Ky. 806—Webb v. Kentucky & 
West Virginia Power Co., 287 S.W. 
232, 216 Ky. 64. 

N.Y.—^Application of Gillespie, 17 N. 
Y.S.2d 16, 172 Misc. 1041—Board 
of Sup'rs of Herkimer County v. 
Beardslee, 252 N.Y.S. 10, 140 Misc. 
894. 

Pa.—^Bachner v. City of Pittsburgh, 
15 A.2d 363, 339 Pa. 535. 

Wash.—In re Extension of Streets 
and Sewers by City of Seattle, 197 
P. 784, 116 Wash. 636—In re Merc¬ 
er St., 104 P. 133, 55 Wash. 116. 


Diminution or reduction of damages 
see supra § 155. 

Evidanoe held inadmissible 

(1) Evidence of mere intent of 
condemnor to provide facilities to 
mitigate damage resulting from im¬ 
provements is inadmissible where 
condemnee was not given enforceable 
right to such facilities. 

Iowa.—Moran v. Iowa State Highway 
Commission, 274 N.W. 59, 223 Iowa 
936. 

Ky.—Pursiful v. Commonwealth, 279 
S.W. 1106, 212 Ky. 690. 

(2) Condemnor was properly re¬ 
fused permission to show cost of 
construction of sewer, where ordi¬ 
nance did not assess cost of con-’ 
struction of sewer against abutting 
properties by foot front rule, but 
assessed abutting properties with 
benefits resulting to them from con¬ 
struction.—^Eberhardt v. Township of 
Shaler, 193 A. 364, 127 Pa.Super. 477. 

(3) Admission of testimony that 
state road commission offered to 
fill defendants* land adjoining road 
until level with the new grade of 
the road, but that defendants rejected 
the offer because if the depression 
were filled, defendants’ damages 
would be reduced, constituted error. 
—State V. Jacobs, W.Va., 5 S.B.2d 
617. 

47. Neb.—James Poultry Co. v. Ne¬ 
braska City, 284 N.W. 273, 135 Neb. 
787, rehearing denied and opinion 
supplemented 286 N.W. 337, 136 
Neb. 456. 

20 C.J. p 990 note 1. 

48. Colo.—Farmers’ Reservoir, etc., 
Co. V. Cooper, 130 P. 1004, 54 Colo. 
402. 

43. Ala.—^Hatter v. Mobile County, 
145 So. 151, 226 Ala. 1. 

20 C.J. p 990 note 3. 

As element of damages see supra 
§§ 142, 148, 168. 

As affecting market value such evi¬ 
dence may be considered only as af¬ 
fecting market value and is not ad¬ 
missible as an independent item of 
damages.—Westinghouse Air Brake 
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Co. V. City of Pittsburgh, 176 A. 13, 
316 Pa. 372. 

50. Ala.—Leahy v. State, 106 So. 599, 
214 Ala. 107. 

Or.—Pacific R., etc., Co. v. Elmore 
Packing Co., 120 P. 389, 60 Or. 634, 
Ann.Cas.l914A 371. 

51. Mass.—Bemis v. Springfield, 122 
Mass. 110. 

Pa.—Markle v. Philadelphia, 30 A. 
149, 163 Pa. 344. 

52. Mo.—State ex rel. State High¬ 
way Commission v. Day, 47 S.W.2d 
147, 226 Mo.App. 884, transferred, 
see. Sup., 35 S.W.2d ‘ 37, 327 Mo. 
122 . 

53. Ill.—Metropolitan West Side El. 
R. Co. V. White, 46 N.E. 978, 166 Ill. 
375. 

Tex.—City of Houston v. Pillot, Civ. 
App., 73 S.W.2d 585, reversed on 
other grounds. Com.App., 105 S.W. 
2d 870. 

Wash.—In re Extension of Streets & 
Sewers of City of Seattle, 197 P. 
784, 115 Wash. 635. 

54. Ill.—Metropolitan West Side El. 

R. Co. V. White, 46 N.E. 978, 166 
Ill. 375. 

20 C.J. p 991 note 8. 

55. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., C. 
C,AMo., 65 F.2d 297. 

20 C.J. p 991 note 9. 

56. Md.—Lake Roland El. R. Co. 
V. Frick, 37 A. 650, 86 Md. 259. 

Ill.—Chicago, etc., R. Co. v. Bug- 
bee, 56 N.E. 386, 184 Ill. 353. 

20 C.J. p 991 note 10. 

57. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., 
C.C.A.MO., 65 P.2d 297. 

Ga.—McCrea v. Georgia Power Co., 
167 S.E. 540, 46 Ga.App. 276. 

S.C.—Waleree Power Co. v. Rion, 102 

S. E. 331, 113 S.C. 303. * 

Tex.—Texas Pipe Line Co. v. Wat¬ 
kins, Civ.App., 26 S.W.2d 1103. 

58. N.Y.—Hine v. New York El. R. 
Co., 43 N.B. 414, 149 N.Y. 154, af¬ 
firming 28 N.Y.S. 66, 8 Misc. 18. 
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owners of property in the vicinity of that injured 
cannot testify as to the rents received by them for 
their respective premises before and after the con¬ 
struction of the improvement.®* 

§ 275. Weight and Sufficiency of Evidence 

General rules of evidence govern as to the weight 


and sufficiency of evidence in condemnation proceedings 
in respect to the compensation to be awarded. 

The general rules of evidence apply as to the 
weight and sufficiency of the evidence in condemna' 
tion proceedings in respect of the compensation ta 
be awarded or allowed to owner,®® including the 


Tex.—^Wichita Falls, etc., R. Co. v. 
Wyrick, Civ.App., 147 S.W. 730. 

20 C.J*. p 991 note 11. 

59. N.T.—^Bno v. New York El. R. 
Co., 53 N.B. 1125, 168 N.Y. 730. 

20 C.J. p 991 note 12. 

60. U.S.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 P.2d 79, 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 P.Supp. 
519 

Ala.—^Denson v. Alabama Polytechn¬ 
ic Institute, 126 So. 133, 220 Ala. 
433. 

Ark.—^Houston v. Hanby, 232 S.W. 
930, 149 Ark. 486. 

Cal.—^People v. Ganahl Lumber Co., 
75 P.2d 1067, 10 Cal.2d 501—Rich¬ 
mond Wharf & Dock Co. v. Blake 
Bros. Co., 227 P. 223, 66 Cal.App. 
541. 

Ill.—^Department of Public Works 
and Buildings v. Engel, 146 N.E. 
621, 315 Ill. 677. 

Md.—^Mayor and Council of City of 
Baltimore v. Ercolano, 184 A. 164, 
170 Md. 341. 

Mass.—Joly v. City of Salem, 177 
N.B. 121, 276 Mass. 297. 

Mo.—City of St. Louis v. Smith, 30 
S.W.2d 729, 325 Mo. 471—Missouri 
Power & Light Co. v. Creed, App., 
32 S.W.2d 783, transferred, see 30 
S.W.2d 605, 326 Mo. 1194. 

N.Y.—^In re Braddock Avenue, City 
of New York, 15 N.E.2d 563, 278 N. 
Y. 163, affirming 297 N.Y.S. 301, 
251 App.Div. 669, modifying In re 
Braddock Ave., New York City, 291 
N.Y.S. 468, 249 App.Div. 652, and 
answering certified questions In 
re Opening and Extending Brad¬ 
dock Ave., in City of New York, 
298 N.Y.S., 1003, 252 App.Div. 760, 
reargument denied In re Braddock 
Ave., City of New York, 16 N.E. 
2d 850, 278 NIY. 703—In re 148th 
Street, Borough of Queens, City 
of New York, 5 N.Y.S.2d 49, 254 
App.Div.* 878—^In re Forty-Second 
St. Spur of Manhattan Ry. Co. in 
City of New York, 216 N.Y.S. 
2, 126 Misc. 879, modified on other 
grounds In re Elevated Railroad 
Structures, etc., in East Forty-Sec¬ 
ond St., City of New York, 243 N. 
Y.S. 665, 229 App.Div. 617—In re 
Board of Water Supply of City' of 
New York. 177 N.Y.S. 852, 189 
App.Div. 20, affirming Sands v. City 
of New York, 172 N.Y.S. 16, 104. 
Misc. 427. 


Pa.—^In re State Highway Route No. 
185, Schuylkill County (Glen Alden 
Coal Co), 14 A.2d 76, 339 Pa. 149— 
In re Appointment of Viewers, by 
Reason of Widening of State High¬ 
way Route No. 86, 168 A. 296, 103 
Pa.Super. 212. 

Tenn.—^Ray v. Oliphant, 1 Tenn.App. 
219. 

Tex.—Chicago, R. I. & G. Ry. Co. v. 
Tarrant County Water Control & 
Improvement Dist. No. 1, 73 S.W.2d 
55, 123 Tex. 432, answering certi¬ 
fied questions, Civ.App., 76 S.W.2d 
147, and certiorari denied 55 S.Ct. 
921, 295 U.S. 762, 79 L.Ed. 1704— 
Fort Worth Independent School 
Dist. V. Embrey Development Co., 
Civ.App., 116 S.W.2d 873—State v. 
Carpenter, Civ.App., 55 S.W.2d 
219, reversed on other grounds 89 
S.W.2d 194, 126 Tex. 604, rehear¬ 
ing denied 89 S.W.2d 979, 126 Tex. 
604—City of Dublin v. Prim, Civ. 
App., 43 S.W.2d 317, error dis¬ 
missed. 

Wis.—^Pennefeather v. City of Ke¬ 
nosha, 247 N.W. 440, 210 Wis. 695. 
20 C.J. p 991 note 15. 

As to benefits see supra § 184. 

Effect of view of premises see infra 
§ 288. 

CondemiLOr must prove by pre¬ 
ponderance of evidence what amount 
constitutes Just and adequate com¬ 
pensation.—State Highway Board of 
Georgia v. Shierling, 181 S.E. 885, 51 
Ga.App. 935. 

Opinion of one expert witness as 

to value would constitute substantial 
evidence sufficient to sustain Judg¬ 
ment for damages.—City of St. Louis 
V. Buselaki, 80 S.W.2d 853, 336 Mo. 
693. , 

No basis for damage 
Evidence of amount of damage is 
of no value in condemnation proceed¬ 
ing, where there is no basis of dam¬ 
age.—Illinois Power Co. v. Wieland, 
156 N.E. 272, 324 Ill. 411. 

Svldence held sufficient 
(1) To sustain award. 

U.S.—^Albert Hanson Lumber Co. v. 
U. S., La., 43 S.Ct. 442, 261 U.S. 
581, 67 L.Ed. 809, affirming, C.C.A. 
1922, 277 F. 894—U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., D.C.N.C., 33 
F.Supp. 519. 

Ark.—^Montgomery County v. Cearley, 
95 S.W.2d 564, 192 Ark. 868—Grif¬ 
fin V. Searcy County, 234 S.W. 270, 
150 Ark. 423. 

Cal.—^Yolo Water & Power Co. v. 
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Hudson, 186 P. 772, 182 Cal. 48— 
People V. O’Connor, 87 P.2d 702, 31 
Cal.App.2d 157. 

Fla.—Central Hanover Bank & Trust 
Co. V. Pan American Airways, 188: 
So. 820, 137 Fla. 808. 

Ga.—^Roberts v. State Highway De¬ 
partment of Georgia, 188 S.E. 273,. 
54‘Ga.App. 438. 

Ill.—^Decatur Park Dist. v. Becker,. 
14 N.E.2d 490, 368 Ill. 442—De¬ 
partment of Public Works and 
Buildings v. Griffin, 137 N.E. 523,. 
305 Ill. 585—Boal v. City of Chi¬ 
cago, 23 N.E.2d 237, 301 Ill.App. 
536—^Male v. City of Rockford, 6 
N.E.2d 684, 288 Ill.App. 630. 

Kan.—Johnson v. State Highway 
Commission, 83 P.2d 619, 148 Kan. 
489—^Phillips v. Southwest Mis¬ 
souri R. Co., 186 P. 197, 106 Kan. 
446. 

Ky.—City of Middlesboro v. Chas- 
teen, 148 S.W.2d 295, 285 Ky. 427— 
Davidson v. Commonwealth ex rel. 
State Highway Commission, 61 S. 
W.2d 34, 249 Ky. 668—Combs v. 
Commonwealth, 294 S.W. 461, 219 
Ky. 802—^Bell’s Committee v. 
Board of Education of Harrods- 
burg, 234 S.W. 311, 192 Ky. 700. 
La.—^Louisiana Highway Commission 

V. Spikes, 138 So. 691, 18 La.App. 
513. 

Mich.—^In re Widening of Michigan 
Ave. from Roosevelt to Livernois 
Avenues, 273 N.W. 798, 280 Mich. 
639—Chicago, D. & C. Grand Trunk 
Junction R. Co. v. Jacobs, 196 N.W. 
621, 225.Mich. 677. 

Minn.—In re Establishment of Town 
Road, 196 N.W. 143, 156 Minn. 429 
—^Northern Pac. Ry. Co. v. City of 
Duluth, 189 N.W. 937, 153 Minn. 
122 . 

Miss.—Smith v. Mississippi State 
Highway Commission, 184 So. 814, 
183 Miss. 741. 

Mo.—City of St. Louis v. Buselaki, 
80 S.W.2d 853, 336 Mo. 693—City 
of St. Louis V. Turner, 55 S.W.2d 
942, 331 Mo. 834—State ex rel. 
State Highway Commission v. 
Southern Securities Co., App., 60 S. 

W. 2d 632. 

Neb.—^In re Appropriation of Land 
for State and Federal Highways 
Nos. 11 and 81, 248 N.W, 94, 124 
Neb. 684. 

N.J.—State Highway Commission of 
New Jersey v. Dey, 164 A. 405, 110 
N.J.La^ 197. 

N.Y.—^In re South-Schenectady-Ma- 
riaville State Highway No. 788 in 
Schenectady County, 23 N.Y.S.2d 
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value of the property taken or condemned®i and in- [ eluding the injuries or damages to the property not 


92—^New York Power & Light Cor¬ 
poration V. Christian, 21 N.Y.S.2d 
197, 259 App.Div. 1110—In re Ja¬ 
maica Bay, Borough of Brooklyn, 
City of New York, 8 N.Y.S.2d 300, 
255 App.Div. 992—Village of Wood¬ 
ridge V. Bogan, 291 N.Y.S. 381, 249 
App.Div. 689. 

Okl.—City of Tulsa v. Creekmore, 29 
P.2d 101, 167 Okl. 298. 

R.I.—^Agras V. State Board of Pub¬ 
lic Roads, 184 A. 505, 56 R.I. 163. 
Tenn.—Lebanon & Nashville Turn¬ 
pike Co. V. Creveling, l’? S.W.2d 
22, 159 Tenn. 147, 65 A.L.R. 440. 
Tex.—R. L. White Co. v. State, Civ. 
App., 131 S.W.2d 326—^Lower Colo¬ 
rado River Authority v. Hughes. 
Civ.App., 122 S.W.2d 222, error 
dismissed—Taylor County v. Olds, 
Civ.App., 67 S.W.2d 1102, error 
dismissed—State v. Arnold, Civ. 
App., 63 S.W.2d 1048. 

(2) To show that plaintiff suffered 
compensable injury to property 
rights.—Bodemer v. Northampton 
County, 3 01 Pa.Super. 492—^Hilliard 
v. Northampton County, 27 North.Co., 
Pa., 134. 

(3) To support finding that office 

partitions and electric wiring of ten¬ 
ant in condemned building were 
Affixtures,” for which 'an award 
should be made to the tenant.—In 
re Whitlock Avenue in City of New 
York, 16 N,E.2d 281, 278 N.Y. 276, 
reversing 1 N.Y.S.2d 655, 253 App. 
Div. 719, reargument denied In re 
Opening and Extending Whitlock 
Avenue, Borough of Bronx, City of 
New York, 2 N.Y.S.2d 1010, 263 

App.Div. 810, reargument denied In 
re Whitlock Avenue in Borough of 
Bronx, City of New York, 17 N.R2d 
135, 278 N.Y. 714. 

(4) To show that land was adapt¬ 
ed for certain uses. 

Ill.—Illinois Light & Power Co. v. 
Bedard, 175 N.E. 851, 343 Ill. 618 
—River Park DIst. v. Brand, 158 
N.E. 687, 327 Ill. 294. 

Wis.—^Wisconsin Power & Light Co. 
V. Public Service Commission, 284 
N.W. 586, 231 Wis. 390, rehearing 
denied Wisconsin Power & Light 
Co. v. Public Service Commission 
of Wisconsin, 286 N.W. 392, 231 
Wis. 390. 

(5) To show that value of proper¬ 
ty was enhanced by construction of 
viaduct in street in front of it.— 
Payne v. City of Lexington, 276 S. 
W. Ill, 210 Ky. 437. 

(6) To establish that benefits de¬ 
rived did not equal damage caused 
by the taking.—In re Dillman, 248 
N.W. 894, 263 Mich. 542. 

(7) To establish claimant’s title 
to property condemned.—U. S. v. 
Chicago, B. & Q. R. Co., C.C.A.Wis., 
90 F.2d 161, certiorari denied 58 S. 
Ct. 33. 302 U.S. 714, 82 L.Bd. 551. 


(8) To show that claimants did 
not have title to parcels which they 
claimed.—In re Gerritsen Creek 
Marine Park. City of New York, 289 
N.Y.S. 300, 248 App.Div. 240, affirmed 
In re City of New York to Acquire 
Title to Lands Required for Public 
Park, 11 N.E.2d 294, 275 N.Y. 456— 
In re Triborough Bridge Approach, 
City of New York, 288 N.Y.S. 697, 
159 Misc. 617. 

(9) As to other particular matr 
ters. 

Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Dist., 89 
P.2d 257, 104 Colo. 109. 

D.C.—Futrovsky v. U. S., 66 F.2d 
215, 62 App.D.C. 235. 

Mont.—State v. Whitcomb, 22 P.2d 
823, 94 Mont. 415. 

Va.—City* of Richmond v. Kingsland 
Land Corporation, 162 S.E. 194, 
157 Va. 619. 

Evidence lusnfficiaLt 

(1) Generally. 

Ill—City of Chicago v. Koff, 173 N. 
E. 666, 341 Ill. 520—Illinois Pow¬ 
er & Light Corporation v. Parks, 
153 N.E. 483, 322 Ill. 313. 

Ky.—Louisville & N. R. Co. v. Wil¬ 
liams, 28 S.W.2d 982, 234 Ky. 661 
—^Pursiful V. Commonwealth, 279 
S.W. 1106, 212 Ky. 690. 

La.—Louisiana Highway Commission 
V. Watkins, App., 172 So. 185. 
Mich.—Rogers v. Weakley, 225 N.W. 
508, 247 Mich. 325. 

N.Y.—In re Triborough Bridge, City 
of New York, 293 N.Y.S. 223, 249 
App.Div. 579, affirmed In re Ac¬ 
quiring Title by City of New York 
to Certain Lands as a Site for 
Triborough Bridge, 10 N.E.2d 561, 
274 N.Y. 581—In re Chrystie St., 
etc., in City of New York, 258 N. 
Y,S. 243, 236 App.Div. 321, motion 
denied 258 N.Y.S. 1036, 236 App. 
Div. 784, affirmed 184 N.E. 102, 
260 N.Y. 583, moUon denied 184 
N.E. 134, 260 N.Y. 658—In re Jen¬ 
nings St. in Borough of Bronx, 
City of New York, 201 N.Y.S. 799, 
207 App.Div. 170—In re Board of 
Water Supply of City of New 
York, 177 N.Y.S. 852, 189 App. 
Div. 20, affirming Sands v. City of 
New York, 172 N.Y.S. 16, 104 Misc. 
427. 

W.Va.—Chesapeake & O. Ry. Co. v. 
Allen, 169 S.E. 610, 113 W.Va. 691. 

(2) As to amount of acreage for 
which recovery should be allowed.— 
Board of Levee Com'rs of Orleans 
Levee Dist. v. Orangedale Colony 
Co., 113 So. 772, 164 La. 77. 

(3) To sustain award for more 
than nominal damages.—In re Davi¬ 
son Ave. in City of Detroit, 227 N.W. 
705, 248 Mich. 621. 

Mere ooivjectiire, speonlation, or 
surmise is not allowed as basis of 
proof as to damages or compensa¬ 
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tion, but the testimony offered 
should tend to prove the facts in 
question with reasonable certainty. 
U.S.—^Welch V. Tennessee Valley 
Authority, C.C.A.Tenn., 108 P.2d 
95—Pacific Live Stock Co. v. Warm 
Springs Irr. Dist., C.C.A.Or., 270 
P. 555. 

Cal.—County Sanitation Dist. No. 2 
of Los Angeles County v. Averlll, 
47 P.2d 786, 8 Cal.App.2d 556. 

61. U.S.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 P.2d 79. 
modifying, D.C., U. S. ex rel. Ten¬ 
nessee Valley Authority v. South¬ 
ern States Power Co., 33 F.Supp, 
519—^Welch V. Tennessee Valley 
Authority, CC.A.Tenn., 108 P.2d 
95—Morton Butler Timber Co. v. 

U. S., C.C.A.Tenn., 91 F.2d 884. 
Cal.—^Pacific Gas & Electric Co. v. 

Devlin, 203 P. 1058, 188 Cal. 33. 
Colo.—Denver Joint Stock Land 
Bank v. Board of Com’rs of El¬ 
bert County, 98 P.2d 283. 

Ky.—Saulsberry v. Kentucky West 
Virginia Power Co., 10 S.W.2d 451, 
212 Ky. 75. 

La—^Louisiana Highway Commission 

V. De Bouchel, 142 So. 142, 174 La. 
968. 

Mich.—Petition of Dillman, 237 N.W. 
552, 255 Mich. 152-Petition of 
State Highway Com’r, 233 N.W. 
172, 252 Mich. 116. 

Neb.—Gledhill v. State, 243 N.W. 
909, 123 Neb. 726. 

N.Y.—In re Chrystie St., etc., in City 
of New York, 258 N.Y.S. 243, 236 
App.Div. 321, motion denied 258 N. 
Y.S. 1036, 236 App.Div. 784, af¬ 
firmed 184 N.E. 102, 260 N.Y. 583, 
motion denied 184 N.E. 134, 260 N. 
Y. 658—^In re Sewage Disposal 
Works for City of Syracuse, 177 
N.Y.S. 681, 188 App.Div. 947— 

Sparkill Realty Corporation v. 
State, 266 N.Y.S. 67. 148 Misc. 626. 
630, reversed on other grounds 266 
N.Y.S. 72, 238 App.Div. 656. 

Pa.—^Whitcomb v. City of Philadel¬ 
phia, 107 A. 765, 264 Pa 277. 

20 C.J. p 991 note 16. 

Evidenoe held to snstaiiL finding 
(1) As to value of property gen¬ 
erally. 

U.S.—U. S. ex rel. and for Use of 
Tennessee Valley Authority v. 
Bailey, C.C.A.Ala., 115 P.2d 433— 
U. S. ex rel. and for Use of Ten¬ 
nessee Valley Authority v. Harris, 
C.C.A.Ala., 115 F.2d 343. 

Ariz.—^Viliborghi v. Prescott School 
Dist. No. 1 of Yavapai County, 100 
P.2d 178. 

Cal.—City of Pasadena v. Union 
Trust Co. of San Francisco, 31 P. 
2d 463, 138 Cal.App. 21—Los An¬ 
geles City High School Dist. of 
Los Angeles County v. Hyatt, 249 
P. 221, 79 Cal.App. 270—Los An- 
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taken.®2 Although jurors or commissioners cannot | disregard the 


greles County v. Marblehead Land 
Go., 273 P. 131, 95 Cal.App. 602. 
Colo.—^Union Exploration Co. v. Mof¬ 
fat Tunnel Improvement Diet., 39 
P.2d 257, 104 Colo. 109. 

B.C.—^In re U. S. Commission to Ap¬ 
praise Washington Market Co. 
Property, 295 P. 950, 54 App.D.C. 
129, petition dismissed U. S. v. 
Washington Market Co., 44 S.Ct. 
634, 265 U.S. 598, 68 L.Ed. 1199. 
Ill.—^Forest Preserve Dist. of Cook 
County V. Eckhoff, 24 N.E.2d 52, 
372 Ill. 391—^Williamson County v. 
Brock, 10 N.E.2d 654, 367 Ill. 159 
—^East St. Louis Light & Power 
Co. V. Cohen, 164 N.E. 182. 333 
Ill. 218—Southwest Chicago Drain¬ 
age Dist. V. McMahon, 160 N.E. 
750, 329 Ill. 478—Kankakee Park 
Dist. V. Heidenreich, 159 N.E. 289, 
328 Ill. 198—City of Chicago v. 
McGowan, 155 N.E. 37. 324 Ill. 
164—Crystal Lake Park Dist. v. 
Consuviers’ Co., 145 N.E. 215, 313 
Ill. 395—Village of Oak Park v. 
Hulbert, 138 N.E. 678, 307 Ill. 270 
—^Forest Preserve Dist. of Cook 
County V. Wing, 137 N.E. 139, 305 
III. 194—^Forest Preserve Dist. of 
Cook County v. Barchard, 127 N. 
E. 878, 293 Ill. 556. 

Kan.—Harris v. Board of Com'rs of 
Wyandotte County, 101 P.2d 898, 
151 Kan. 946—Saathoff v. State 
Highway Commission, 72 P.2d 74, 

146 Kan. 465—Sicks v. Board of 
Com’rs of Allen County, 270 P. 
607, 126 Kan. 643. 

Ky.—Bailey v. Harlan County, 133 
S.W.2d 58, 280 Ky. 247—Miller v. 
King, 128 S.W.2d 621, 278 Ky. 151 
—^Blg Sandy & K. R, Ry. Co. v. 
Stafford, 268 S.W. 1071, 207 Ky. 
272—^Lexington & E. Ry. Co. v. 
Sumner, 245 S.W. 849, 196 Ky. 788, 
La.—^Louisiana Highway Commis¬ 
sion V. Guidry, 146 So. 1, 176 La. 
389—City of New Orleans v. New 
Orleans Land Co., 136 So. 91, 173 
La. 71, followed in 136 So. 94 (first 
.case), 173 La. 78, 136 So. 94 (sec¬ 
ond case), 173 La. 79, 136 So. 94 
(third case) 173 La. 80 and 136 
So. 95, 173 La. 81—City of New 
Orleans v. Salvatore, 120 So. 587, 
167 La. 891—Louisville & N. R. 
Co. V. R. E. E. De Montluzin Co., 
116 So. 854, 166 La. 211—Board 
of Levee Com’rs of Orleans Levee 
Dist. V. Orangedale Colony Co., 
lie So. 772, 164 La. 77—City of 
Baton Rouge v. Cross, 85 So. 883, 

147 La. 719. 

Mich.—City of Detroit v. Fidelity 
Realty Co., 182 N.W. 140, 213 

Mich. 448. 

Minn.—^In re Widening Third St. in 
St. Paul, 223 N.W. 458, 176 Minn. 
389—^In re Oronoco School Dist., 
212 N.W. 8, 170 Minn. 49. 

NJ*.—Board of Freeholders of Hud¬ 


son County V. Sinisi, 135 A. 797, 
100 N.J.Eq. 552. 

N.Y.—In re 43d Avenue, Borough of 
Queens, City of New York, 24 N. 
E.2d 841, 282 N.Y. 42, affirming 10 
N.Y.S.2d 351. 256 App.Div. 982, 
reargument denied 12 N.Y.S.2d 
356, 256 App.Div. 1100—^Drescher 
V. State. 284 N.Y.S. 307, 246 App. 
Div. 859—Fowler v. State, 254 N.Y. 
S. 446, 234 App.Dlv. 166, affirmed 
182 N.E. 195, 259 N.Y. 594—Davies 

V. State, 173 N.Y.S. 611, 186 App. 
Div. 393—In re City of New York, 
Ward’s Island, 286 N.Y.S. 131, 158 
Misc. 684. 

Tenn.—State v. Harr, App., 143 S. 

W. 2d 893. 

Tex.—Massie v. City of Floydada, 
Civ.App., 112 S.W.2d 243—State v. 
Blair, Civ.App., 72 S.W.2d 927. 
Utah.—Salt Lake & U. R. Co. v. 

Schramm, 189 P. 90, 56 Utah 53. 
Va,—^Fonticello Mineral Springs Co. 
v. City of Richmond, 137 S.E. 458, 
147 Va. 355—^Duncan v. State 
Highway Commission, 128 S.E. 646, 
142 Va. 135. 

Wash.—State v." City of Hoquiam, 
286 P. 286, 155 Wash. 678, modi¬ 
fied on other grounds 287 P. 670, 
155 Wash. 678. 

Wis.—^In re Carisch, 257 N.W. 11, 
216 Wis. 375—Smith v. Milwaukee 
Electric Ry. & Light Co., 230 N. 
W. 44, 201 Wis. 325. 

Wyo.—Morrison v. Cottonwood De¬ 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

(2) That the value fixed in a 
transfer from one respondent to an¬ 
other was not in all regards bona 
fide.—City of Detroit v. Fidelity Re-' 
alty Co., 182 N.W. 140, 213 Mich. 
448. 

Evidence held not to sustain 
as to value 

Ill.—City of Chicago v. Jackson, 164 
N.E. 659, 333 Ill. 345. 

Ky.—^Louisville & N. R. Co. v. Cor¬ 
nelius, 22 S.W.2d 1033, 232 Ky. 282. 
N.Y.—New York Cent. R. Co. v. 
Frost, 238 N.Y.S. 683, 135 Misc. 
878. 

Tex.—City of Rosebud v. Vitek, Civ. 
App., 210 S.W. 728, dismissed for 
want of jurisdiction. 

Evidence not conclusive as to value 

(1) An offer of sale of property at 
a fixed price by the owner.—State 
ex rel. Bruenihg Realty Co. v. Thom¬ 
as, 211 S.W. 667, 278 Mo. 85. 

(2) Evidence of net income, pres¬ 
ent or prospective, of turnpike com¬ 
pany.—^Lebanon & Nashville Turn¬ 
pike Co. V. Creveling, 17 S.W.2d 22, 
159 Tenn. 147, 65 AL.R. 440. 

62. Ark.—City Oil Works v. Helena 
Improvement Dist. No. 1, 232 S.W. 
28, 149 Ark. 285. 

Ill.—See Gipps Brewing Co. v. City 
of Peoria, 205 Ill.App. 2,37. 
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evidence which the parties pro- 

tia.—tioulslana Highway Commission 
V. Ferguson, 146 So. 319, 176 La. 
642. 

Me.—Simoneau v. Inhabitants of Liv¬ 
ermore Falls, 159 A. 853, 131 Me. 
165. 

Mo.—Texas Empire Pipe Line Co. v. 
Stewart, App., 35 S.W.2d 627, re¬ 
versed on other grounds 55 S.W. 
2d 283, 331 Mo. 525. 

N.Y.—Board of Supervisors of Mon¬ 
roe County V. Hallings, 22 N.Y.S. 
2d 646, 260 App.Div. 839—^Board 
of Sup'rs of Monroe County v. Wil¬ 
kin, 22 N.Y.S.2d 465, 260 App.Div. 
366, appeal denied. 

Tex.—Mayben v. State, Civ.App., 140 
S.W.2d 564—Missouri, K. & T. Ry. 
Co. of Texas v. Rockwall County 
Levee Imp. Dist. No. 3, Civ.App., 
266 S.W. 168, reversed on other 
grounds 297 S.W. 206, 117 Tex. 34 
^ —Currie v. Glasscock County, Civ. 

App., 212 S.W. 533. 

20 C.J. p 992 note 17. 

Clear and specific evidence 
Evidence of damages to be recov¬ 
ered should be clear and specific.— 
Jones V. City of Clarksburg, 99 S.E. 
484. 84 W.Va. 257. 

Evidence held to sustain verdict or 

filtSlTIg ' 

(1) As to nature and extent of 
damages generally. 

Ark.—Miller Levee Dist. No. 2 v. 
Wright, 111 S.W.2d 469, 195 Ark. 
295—^Houston v. Hanby, 232 S.W. 
930, 149 Ark. 486. 

Cal.—^Los Angeles County v. Marble¬ 
head Land Co., 273 P. 131, 95 C!al. 
App. 602—City and County of San 
Francisco v. Sattan, 248 P. 274, 
78 Cal.App. 115. 

Ill.—Illinois Iowa-Power Go. v. Rhein, 
17 N.E.2d 582, 369 Ill. 584—East 
St. Louis Light & Power Co. v. 
Cohen, 164 N.E. 182, 333 Ill. 218. 
La.—Louisiana Highway Commission 
V. Guidry, 146 So. 1, 176 La. 389— 
Louisiana Highway Commission v. 
Boudreaux, 139 So. 521, 19 La.App. 
98. 

Me.—Simoneau v. Inhabitants of Liv¬ 
ermore Falls, 159 A. 853, 131 Me. 
165. 

Neb.—^Missouri Valley Pipe Line Co. 
of Nebraska v. Neely, 246 N.W. 483, 
124 Neb. 293. 

N.Y.—In re Bronx Parkway Commis¬ 
sion, 202 N.Y.S. 249, 206 App.Div. 
526. 

Okl.—St. Louis & S. F. R. Co. v. Led¬ 
better, 200 P. 701, 83 Okl. 78. 

Pa.—Seem v. Susquehanna Pipe Line 
Co., 171 A. 893, 314 Pa. 417. 

(2) That no damages would accrue 
as a result of the improvement. 

Cal.—City of Los Angeles v. Harper, 
48 P.2d 75, 8 Cal.App.2d 552 — 
People V. Millett, 293 P. 807, 110 
Cal. App. 237—San Marino City 
‘ School’ Dist. of Los Angeles Coun- 
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duce,** in respect of the compensation to be award- I juries to property not taken, they are not bound by 
ed, including the value of property taken and in- 1 the opinions or estimates of witnesses.** 

K. ASSESSMENT OF COMPENSATION 


1. In General 


§ 276. Mode of Assessment Generally 

A valid and applicable statute prescribing an exclu¬ 
sive method of assessing compensation must be fol¬ 
lowed. 

The act of condemnation and the act of assess¬ 
ing damages constitute different steps in the tak¬ 


ing of land for government purposes.®^ The meth¬ 
od of ascertaining compensation for taking or in¬ 
juring property under the power of eminent domain 
and the tribunal authorized 'to make the assessment 
depend on the provisions of the constitution and 
the particular statute under which the proceedings 
are brought.®® Except as restrained by constitu- 


ty V. Morgrenthaler, 281 P. 75, 101 
Cal.App. 104. 

Ill.—Forest Preserve Dist. of Cook 
County V. Dearlove, 169 N.B. 753, 
337 Ill. 555. 

La.—^United Warehouse Co. v. Illi¬ 
nois Central R. Co., 7 La.App. 625. 
Mo.—^Kansas City & G. Ry. Co. v. 
Haake, 53 S.W.2d 891. 331 Mo. 429, 
84 A.L.R. 1477. 

Neb.—Quivey v. City of Mitchell, 
277 N.W. 50, 133 Neb. 727. 
Evidence hdd iusoffleient 

(1) To sustain award of damages. 
Ill.—^Illinois Power Co, v. Wieland, 

155 N.E. 272, 324 Ill. 411. 

Ky.—Warfield Natural Gas Co. v. 
Wright, 26 S.W.2d 1036, 233 Ky. 
378. 

La.—Police Jury of Bienville Parish 
V. Sutton, 131 So. 477, 15 La.App. 
368. 

Mich.—In re Widening of Woodward 
Ave., 249 N.W. 857, 264 Mich. 326. 
N.T.—^Application of Gillespie, 17 
N.T.S.2d 660, 173 Misc. 591, af¬ 
firmed 22 N.Y.S.2d 463—In re West 
231st Street in City of New York, 
• 177 N.Y.S. 634, 108 Misc. 341. 

Tex.—City of Dublin v. Prim, Civ. 
App., 43 S.W.2d 317, error dis¬ 
missed. 

Wis.—Fiorinl v. City of Kenosha, 243 
N.W. 761, 208 Wis. 496. 

(2) To sustain finding that no dam¬ 
age resulted from the improvement. 
Tex.—Methodist Orphanage v. State, 

Civ.App., 73 S.W.2d 562, error dis¬ 
missed—^ook V. Eastland County, 
Civ.App.. 260 S.W. 881. 

(3) To establish that appropriation 
of claimant’s property destroyed or 
impaired its good will.—Banner Mill¬ 
ing Co. v. State, 191 N.Y.S. 143, 117 
Idisc. 33. 

63. Ill.—^Department of Public 

Works and Buildings v. Barton, 19 
N.B.2d 935, 371 Ill. 11—Southern 
Illinois & K. R. Co. v. Johnson, 
151 N.B. 553, 321 Ill. 187. 

La.—City of Shreveport v. Herndon, 
136 So. 297, 173 La. 144. 

N.Y.—In re Board of Sup’rs of Chen¬ 
ango County, 6 N.Y.S.2d 732. 

20 C.J. p 992 note 18. 


Commissioners cannot follow their 
Judgment as to value of land taken 
for public highway in opposition to 
testimony.—Rogers v. Weakley, 225 
N.W. 508, 247 Mich. 325. 

64. U.S.—IT. S. V. Certain Lands 
in Town of Highlands, Orange 
County, Southern Dist. of New 
York, D.C.N.Y., 36 P.Supp. 968, fol¬ 
lowed in 36 P.Supp. 971—Pacific 
Live Stock Co. v. Warm Springs 
Irr. Dist., C.C.A.Or., 270 P. 555, 
560, citing Corpus »Turi8. 

Ark.—Griffin v. Searcy County, 234 
S.W. 270, 150 Ark. 423. 

D.C.—^Wrenn v. Smith, 41 P.2d 972, 
59 APP.D.C. 349. 

N.Y.—In re Board of Water Supply 
of City of New York, 1 N.Y.S.2d 
62, 253 App.Div. 38, reversed on 
other grounds 14 N.B.2d 789, 277 
N.Y. 452—In re Inwood Hill Park, 
in Borough of Manhattan, 189 N.Y. 
S. 642, 197 App.Div. 431—^In re Ash¬ 
land Place in City of New York, 
187 N.Y.S. 655, 196 App.Div. 370 
—^Appeal of Bronx Parkway Com¬ 
mission, 182 N.Y.S. 760, 192 App. 
Div. 412, affirmed 130 N.E. 912, 230 
N.Y. 607—In re Putnam County, 
273 N.Y.S. 933, 152 Misc. 185— 
In re Board of Sup’rs of Putnam 
County, 266 N.Y.S. 205, 148 Misc. 
803—Board of Sup’rs of Herkimer 
County V. Beardslee, 252 N.Y.S. 
10, 140 Misc. 894. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Liquidating 
Co., 13 S.B.2d 605. 

20 C.J. p 992 note 19. 

Expert testimony as to value is 
not binding on commissioners or 
Jury. 

U.S.—^U. S. V. Four Parcels of Land 
in City of New York, D.C.N.Y., 20 
P.Supp. 306. 

Mich.—In re Widening of Woodward 
Ave., 249 N.W. 857, 264 Mich. 326. 
N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.Y.S. 801, 234 
App.Div. 583. 

Owner’s estimate of cost of moving 
fences, although uncontradicted, is 
not binding on the Jury.—^Roberts v. 
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Robertson County, Tex.Civ.App., 48 
S.W.2d 737, error refused. 

Methods used by witness 
Trial court was at liberty, in ar¬ 
riving at value of realty, to take into 
consideration, not only the market 
value as fixed by the different wit¬ 
nesses, but the methods they used in 
arriving at such values, and give 
such weight to each of the factors as 
it deemed proper.—^Viliborghi v, 
Prescott School Dist. No. 1 of Yava¬ 
pai County, Ariz., 100 P.2d 178. 
Credibility and weight of testimony 
• Commissioners of appraisal are ex¬ 
clusive Judges of credibility and 
weight of testimony.—Board of Hud¬ 
son River Regulating Dist. v. Cady, 
228 N.Y.S. 159, 131 Misc. 768. 

65. U.S.—U. S. V. 137.82 Acres of 
Land in Cheshire County, D.C.N. 
H., 31 P.Supp. 723. 

Quasi-Judicial step 
Fixing of damages is a step in con¬ 
demnation proceedings and is at most 
only quasi-Judiclal.—In re Improve¬ 
ment of Third St., St. Paul, 225 N. 
W. §6, 177 Minn. 146, 74 A.L.R. 561, 
followed in Dow Anneson Co. v. City 
of St. Paul, 225 N.W. 92, 177 Minn. 
164. 

66. Mich.—In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313. 

Neb.—^Lowell v. Buffalo County, 230 
N.W. 842, 119 Neb. 776. 

Ohio.—Orr v. City of Cincinnati, 17 
Ohio N.P.,N.S., 201. 

Okl.—Shell Petroleum Corporation v. 
Town of Fairfax, 69 P.2d 649, 180 
Okl. 326—State Highway Commis¬ 
sion V. Smith, 293 P. 1002, 146 Okl. 
243. 

Tex.—^Perry v. Wichita Falls, R. & 
P. W. R. Co., Civ.App., 238 S.W. 
276. 

20 C.J. p 992 note 20—50 C.J. p 3-94 
note 13. 

Compensation or damages for lands 
taken for, or injured by, drains 
Ark.—Hogge v. Drainage Dist. No. 
7, 26 S.W.2d 887, 181 Ark. 564, fol¬ 
lowed in Baird v. Drainage Dist. 
No. 7, 26 S.W.2d 892, 181 Ark. 1145. 
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tional provisions the mode of procedure is within 
the discretion of the legislature®^ and may be 
changed at will.®® So, also, within constitutional 
limitations, the nature and constitution of the tri¬ 
bunal are for the determination of the legislature.®® 
By virtue of a general constitutional provision, such 
as one prohibiting the taking of property without 
due process of law, see Constitutional Law § 646 
b, the tribunal to assess compensation must be an 
impartial one,^® the proceeding must be conducted 
in some fair and just manner,and, as shown above 
in § 242, the parties interested must have an op¬ 
portunity to be heard. Furthermore, the method 
prescribed must not conflict with a specific constitu¬ 
tional provision;72 but a constitutional provision 
for a particular method of procedure does not pre¬ 
clude legislative provisions for other methods where 
it is permissive, rather than mandatory, and mere¬ 
ly confers an optional power.73 

Where an exclusive method of assessing dam¬ 
ages is prescribed by a valid and applicable statute, 
the statute must be strictly followed but, where 
no constitutional right of the landowner is violated, 
a mere irregularity consisting of a failure to com¬ 


ply with a statute in a certain particular, as by 
fixing the probable amount of damages at a certain 
stage of the proceeding, may not be fatal;?® and, 
where the parties agree on the amount of damages, 
or the method or means of amicably ascertaining 
it, as they may, there is no need to submit the mat¬ 
ter to the tribunal provided by statute, and the law, 
regulating the procedure in case of inability to 
agree on compensation, is not applicable.?® A stat¬ 
utory method of ascertaining compensation may be 
exclusive where the person desiring to take the 
property resorts to statutory condemnation proceed¬ 
ings, and not exclusive where he takes the property 
unlawfully and without instituting such proceedings 
and there is no statutory provision for compelling 
him to commence such proceedings.?? 

Choice of tribunal It is not necessary that the 
parties interested have a voice in choosing the tri¬ 
bunal;?® but, under some statutes, the landowner 
has an election between two tribunals.?® 

Waiver or estoppel Since provisions as to the 
mode of ascertaining the compensation are gener¬ 
ally for the benefit of the property owner, he may 
waive them;®® but a provision that the compensa- 


lowa.—Shaw v. Board of Supers of 

Greene County, 192 N.W. 625, 196 

Iowa 546. 

19 C.J. p 706 note 50 Ch]. 
partial provision 

Up to a particular time, the legisla¬ 
ture of a particular state may not 
have provided any method for as¬ 
sessing compensation for damaging 
of property as distinct from its tak¬ 
ing.—^In re Forsstrom, 38 P.2d 878, 
44 Ariz. 472. 

Beassessment 

(1) In some jurisdictions, provi¬ 
sion is made, by statutes dealing 
with private roads, for reassessment 
of damages in favor of any person 
aggrieved, but, where another stat¬ 
ute limits the proceedings to a peti¬ 
tion for “increase” of damages, the 
“person aggrieved” must be deemed 
to be the person over whose land the 
road is laid, and the petitioner for 
whose benefit the road is laid out 
is not within the purview of the stat¬ 
ute, although he may be adjudged to 
pay the damages.—Goodwin v. Mer¬ 
rill, 48 Me. 282. 

(2) The town is not a proper par¬ 
ty in proceedings for an increase of 
damages ,1 because the damages are 
by statute imposed on the party for 
whose accommodation the road is 
laid out.—^Jewell v. Holderness, 41 
N.H. 161. 

(3) Also, while notice of petition 
for a reassessment of damages filed 
by the owner of the lands, over which 
the land is opened or is to be opened, 
must be given to the person or per¬ 


sons petitioning for the road, the 
town is not interested and in no 
event liable, and, if notified, the pro¬ 
ceeding as to it will be dismissed.— 
Jewell V. Holderness, supra. 

67. Ark.—^Road Improvement Dist. 
No. 6 V. Hall, 216 S.W. 262, 140 
Ark. 241. 

20 C.J. p 993 note 21. 

Council or other legislative body of 
city 

j (1) The legislative body of a city 
I may be authorized by the city char¬ 
ter to .prescribe the method by which 
compensation shall be ascertained for 
the use by one street railroad com¬ 
pany of the tracks of another.—^Un¬ 
ion Depot R. Co. V. Southern R. Co., 
16 S.W. 620, 105 Mo. 562—St. Louis 
R. Co. V. Southern R. Co., Mo., 16 S. 
W. 1013. 

(2) Under statutes empowering it 
to do so, the city council may deter¬ 
mine what, if any, claims for dam¬ 
ages for the taking of property for 
the purpose of eliminating a grade 
crossing on a state highway in the 
city shall be judicially determined 
before completion of the improve¬ 
ment, and what claims afterwards.— 
Carnabuccio v. Pennsylvania R. Co., 
16 N.E.2d 1006, 59 Ohio App. 37. 

68. Ill.—Springfield, etc., R. Co. v. 
Hall, 67 Ill. 99. 

Pa.—Commonwealth ex rel. Kelley v. 
Cantrell, 193 A 655, 327 Pa. 369. 

69. U.S.—^Bauman v. Ross, D.C., 17 
S.Ct. 966, 167 U.S. 648, 42 L.Ed. 
270. 

20 C.J. p 994 note 31. 
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70. Ark.—Road Improvement Dist. 
No. 6 V. Hall, 215 S.W. 262, 140 
Ark. 241. 

20 C.J. p 993 note 23. 

71. U.S.—U. S. V. 137.82 Acres of 
Land in Cheshire County, D.C,N.H., 
31 F.Supp. 723. 

72. Colo.—^Tripp v. Overocker, 1 P. 
695, 7 Colo. 72. 

20 C.J. p 993 note 26. 

73. Md.—^Hubbard v. City of Balti¬ 
more, 148 A. 128, 158 Md. 46. 

74. Ga.—Austell v. Atlanta, 27 S.B. 
983, 100 Ga. 182. 

20 C.J. p 994 note 32—'—*50 C.J. P 394 
notes 9-11. 

75. Mo.—^Dillard v. Sanderson, 227 
S.W. 658, 206 Mo.App. 217. 

76. Mich.—Church v. State High¬ 
way Department, 236 N.W. 900, 254 
Mich. 666. 

20 C.J. p 994 note 34. 

Validity of agreement to submit to 
arbitration see infra § 292. 

77. S.C.—^Hardin v. City of Green¬ 
ville, 159 S.E. 465, 161 S.C. 53. 

78. Or.—Branson v. Gee, 36 P. 527, 
25 Or. 462, 24 L.R.A. 355. 

20 C.J. p 993 note 25. 

79. Wash.—State v. Superior Court 
for Grays Harbor County, 286 P. 
33, 155 Wash. 651. 

80. Neb.—^Johnson v. Platte Valley 
Public Power & Irrigation Dist., 
274 N.W. 386, 133 Neb. 97. 

20 C.J. p 994 note 33. 
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tion shall be ascertained by a jury or by commis¬ 
sioners cannot be waived by a landowner where the 
compensation is to be paid by the public, for the 
public as a party in interest has a right to the pre¬ 
scribed proceedings.^! A corporation which pro¬ 
ceeds to appropriate land under the powers con¬ 
ferred by statute is estopped to challenge the con¬ 
stitutionality of a provision therein relating to the 
mode of assessing the damages.^^ 

§ 277. Scope of Inquiry and Questions Deter¬ 
minable 

Ordinarily, but subject to some statutory variation, 
the body which determines the compensation to which 


landowners are entitled in condemnation proceedings is 
not authorized or required to decide any other question, 
although, in arriving at its determination, it may consider 
subordinate matters or questions which legitimately bear 
on the issue of compensation or damages. 

Commissioners or jurors in condemnation pro¬ 
ceedings may decide such,83 and only such,8* 
questions as the statute authorizes them to deter¬ 
mine; and under practically all condemnation stat¬ 
utes, their function is to ascertain the compensa¬ 
tion to which the landowners are entitled,85 and to 
concern themselves with nothing else.85 They may 
consider questions of value and I3enefits,87 and mat¬ 
ters or questions which have a legitimate bearing 
on the issue of compensation or damages,88 pro- 


si. N.Y.—Hanlon v. Westchester 
County, 57 Barb. 383. 

82. N.Y.—People v. Murray, 5 Hill 
468. 

83. Pla.—Bigham v. State ex rel. 
Ocala Brick & Tile Go., 156 So. 
246, 115 Fla. 852. 

84. N.Y.—In re Bronx Parkway Ex¬ 
tension, Proceeding No. 11, Parcel 
No. 1, Sheet 45, 20 N.Y.S.2d 146, 
259 App.Div. 907—Schiffi v. Gold, 
26 N.Y.S.2d 392, 176 Misc. 119. 

Pa.—In re State Highway Route No. 
185, Schuylkill County (Glen Alden 
Coal Co.), 14 A.2d 76, 339 Pa. 149. 
20 C.J. p 994 note 41. 

Authority of cojcuity highway com¬ 
mittee to appraise landowner’s dam¬ 
ages is limited to authority confer¬ 
red by statute.—In re Relocation of 
Federal-Aid Project U. S. Trunk 
Highways Nos. 12 and 18, 244 N.W. 
584, 209 Wis. 131. 

CkULsent to jurisdiction 
If viewers had no jurisdiction to 
pass on city’s right to reimburse¬ 
ment from contractor, in eminent do¬ 
main proceeding, such jurisdiction 
could not be conferred by consent.— 
Borsalino v. City of Reading, 170 A. 
711, 111 Pa.Super. 549. 

85. Ky.—Warfield Natural Gas Co. 
V. Laferty, 22 S.W.2d 611, 232 Ky. 
248. 

Minn.—^Northern States Power Co. v. 
Barnard, 245 N.W. 609, 187 Minn. 
353—Bruns v. Town Board of Nic¬ 
ollet Tp., 243 N.W. 74, 186 Minn. 
259. 

Miss.—Smith v. Mississippi State 
• Highway Commission, 184 So. 814, 
183 Miss. 741. 

Pa.—In re State Highway Route No. 
185, Schuylkill County (Glen Al¬ 
den Coal Co.), 14 A.2d 76, 339 Pa. 
149. 

Tex.—^Texas Electric Service Co. v. 
Perkins, Com.App., 23 S.W.2d 320, 
affirming, Civ.App., 11 S.W.2d 543, 
and followed in Texas Electric 
Service Co. v. Bradford, 26 S.W.2d 
339. 

20 C.J. p 994 note 42. | 


Period of time covered 

(1) In condemnation proceeding, 
ordinarily, inquiry is directed to as¬ 
certain damages as of date of report 
made by commissioners.—City of 
Binghamton v. Taft, 211 N.Y.S. 683, 
125 Misc. 411. 

(2) Where municipality sought to 
acquire utility’s property, compensa¬ 
tion for retirements from, and addi¬ 
tions to, utility plant during pro¬ 
ceedings was in nature of an ac¬ 
counting, and public service commis¬ 
sion could make such accounting un¬ 
der its authority to fix terms and 
conditions, since utility must con¬ 
tinue furnishing services as long as 
its property remains in its posses¬ 
sion.—^Wisconsin Power & Light Co. 
V. Public Service Commission, 284 
N.W. 586, 231 Wis. 390, rehearing de¬ 
nied Wisconsin Power & Light Co. 
V. Public Service Commission of Wis¬ 
consin, 286 N.W. 392, 231 Wis. 390. 

86. Pla.—^Demeter Land Co. v. Flori¬ 
da Public Service Co., 128 So. 402, 
99 Fla. 954. 

Ill.—^Department of Public Works 
and Buildings of State of Illinois 
V. Sohm, 146 N.E. 518, 315 Ill. 478. 
Ohio.—Sargent v. City of Cincinnati, 
144 N.B. 132, 110 Ohio St. 444. 

Okl.—Quinn v. State ex rel. King, 49 
P.2d 98, 173 Okl, 536. 

Pa.— Sterner v. Commonwealth, 190 
A. 891, 325 Pa. 326. 

20 C.J. p 995 note 43. 

Difference of value of plaintiff’s 
land as entirety before and after ap¬ 
propriation of tract for street pur¬ 
poses was sole question for jury.— 
Donahue v. Punxsutawney Borough, 
.148 A. 41, 298 Pa 77. 

87- Ark.—^Rinke v. Union Special 
School Dist. No. 19, 294 S.W. 410, 
174 Ark. 59. 

D.C.—Johnson & Wimsatt v. Hazen, 
99 F.2d 384, 69 App.D.C. 151. 

Ga.—Swain v. Georgia Power & Light 
Co., 169 S.E. 249, 46 Ga.App. 794. 
Minn.—^Nelson v. County Board of 
Nicollet County, 191 N.W. 913, 154 
Minn. 358. 


Mo.—City of St. Louis v. Rossi, 64 S. 

W.2d 600, 333 Mo. 1092. 

N.J.—State Highway Commission v. 
Mayor and Board of Aldermen of 
Town of Dover, 162 A. 749, 109 N.J. 
Law 303. 

N.M.—Board of Com’rs of Roosevelt 
County V. Good, 105 P.2d 470. 44 
N.M. 495. 

20 C.J. p 995 note 44. 

Fa3r market value 

N.Y.—^In re Board of Sup’rs of Put¬ 
nam County, 266 N.Y.S. 205, 148 
Misc. 803. 

Common or special injuries and bene, 
fits 

(1) In proceeding to condemn 
property for widening state highway, 
whether infringement of abutting 
owners’ right is special and has re¬ 
sulted in a substantial impairment of 
such right is for the jury.—People 
V. RicciardI, Cal.App., 107 P.2d 647, 

(2) Statute withdrawing from con¬ 
sideration of commissioners in con¬ 
demnation proceedings injuries or 
benefits which property owner sus¬ 
tains in common with community 
generally is applicable in a trial be¬ 
fore a court and jury, as well as in 
a proceeding before commissioners, 
—State V. Carpenter, 89 S.W.2d l94, 
126 Tex. 604, reversing, Civ.App., 
55 S.W.2d 219, rehearing denied, 
Com.App., 89 S.W.2d 979, 126 Tex. 
604. 

Separate assessment of benefits see 
infra § 279. 

88. Mich.—^In re Gratiot Ave., City 
of Detroit. 293 N.W. 755, 294 Mich. 
569. 

Mo.—Mississippi County v. Byrd, 4 
S.W.2d 810, 319 Mo. 697. 

20 C.J. p 995 note 45. 

Cutting off frontage on railroad 
That railroad’s taking of vacant 
property for branch railroad will cut 
off owner’s frontage on another rail¬ 
road is matter that can be adjusted 
before the viewers.—C. O. Struse & 
Sons Co. V. Reading Co., 163 A. 350, 
302 Pa. 211. 
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vided they are properly before the jurors or com¬ 
missioners and have an adequate basis in the 
pleadings^® and evidence®^ or proceedings.®^ Nei¬ 
ther the question of the corporate existence of the 
petitioner,®2 its right to condemn the property for 
the purposes named,®® the consent of the owner,®^ 
nor the necessity or expediency of the taking®^ 
is to be considered unless the constitution or stat¬ 
ute requires it; and, if the owner retains posses¬ 
sion after the appropriation of the land conform¬ 
ably to law, the rights of the parties growing out 
of such possession* are not to be settled in the pro¬ 
ceeding to assess the damages occasioned by the 
appropriation of the land.®® Under some consti¬ 
tutional or statutory provisions, however, the ques¬ 
tion of necessity is determined by the same body 
which, if necessity is established, assesses the dam¬ 


age£.®7 A stipulation and order may be so word¬ 
ed and construed as not to eliminate a question as 
to a taking of the property.®® 

Title to property or right to award. The gener¬ 
al rule is that the jury or commissioners have noth¬ 
ing to do with the question of title,®® and that it 
is not their function to deterinine conflicting claims 
to the property or the award,^ the respective rights, 
as among themselves, of persons claiming interests 
in the property,^ or whether there has been a con¬ 
tract of purchase or settlement relating to the 
property.® However, the rule is not operative 
where a statute commits the assessment of* com¬ 
pensation for lands taken by the state to a court 
which has jurisdiction, otherwise conferred, to de¬ 
termine title it has been held that, if it is raised, 
the parties may consent to a determination of the 


SxelnsioxL from consideration 

Under a particular statute it is 
discretionary with the Jury of view 
in assessing* damages whether they 
shall exclude from their considera¬ 
tion such buildings as extend a dis¬ 
tance not exceeding two thirds of the 
width of the sidewalk until such time 
ds the wants of business and travel 
may require their removal.—Camp¬ 
bell V. City of Philadelphia, 170 A. 
467, 112 PaSuper. 285. 

89. Mass.—Worcester v. Lake Side 

Mfg. Co., 54 N.E. 823, 174 Mass. 

299. 

sa Bstimate 

Submission to jury of witness’s es¬ 
timate of value of land before and 
after construction of sewer, based 
on observation of- land when sewer 
was uncompleted, was not error, es¬ 
pecially where the dimensions of 
ditch had been previously described 
by the owner, and witness was after¬ 
ward permitted without objection to 
give his estimate of damages re¬ 
sulting from completed work.—City 
of Greensboro v. Garrison, 130 S.E. 
203, 190 N.C. 577. 

Xnsnidclent evidence 

<1) Evidence concerning adapta¬ 
bility of land on railroad track for 
manufacturing enterprises which did 
not disclose probability that land 
would be put to such use within rea¬ 
sonable time was insufficient to fur¬ 
nish jury with standard upon which 
present fair market value of land 
xould be determined.—State Highway 
Commission v. Brown, 168 So. 277, 
176 Miss. 23. 

<2> Where court erroneously ex¬ 
cluded testimony concerning the val¬ 
ue of land sought to be acquired by 
■county based on location of highway 
on which it abutted and permitted 
only testimony which had reference 
to the value of the land as acreage 
property, directed verdict f^ the 


county based on acreage property 
valuation was reversible error.—^Mc- 
Christy v. Hall County, Tex.Civ.App., 
140 S.W.2d 576. 

91. Opening statement of counsel as 
to value of land cannot be considered 
by jury unless made a part of the 
proceedings.—^In re Condemnation of 
Property for Park in City of St. 
Joseph, Mo., 263 S.W. 97, error dis¬ 
missed Corby’s Estate v. City of St. 
Joseph, 45 S.Ct 361, 267 U.S. 578, 69 
L,Ed. 797. 

92. Mich.—Shroeder v. Detroit, 6tc., 
R. Co., 6 N.W. 872, 44 Mich. 387. 

93. Wash.—Sultan Water, etc., Co. v. 
Weyerhauser Timber Co., 72 P. 
114, 31 Wash. 668. 

20 C.J. p 996 note 47. 

Sffect of pleadings 
Where pleadings do not raise ques¬ 
tion that plaintiff acted arbitrarily, 
fraudulently, or unjustly, question as 
to right to condemn for public use 
cannot be submitted to Jury.—Joyce 
V, Texas Power & Light Co., Tex. 
Civ.App.. 298 S.W, 627. 

94. W.Va.—Chesapeake, etc., 'R. Co. 
V. Pack, 6 W.Va. 397. 

95. Ill.—^De Buol v. Freeport, etc., 
R. Co., Ill m. 499. 

20 C.J. p 996 note 49. 

96. Mass.—^Imbescheid v. Old Colony 
H. Co., 50 K.E. 609, 171 Mass. 209. 

97. Mich.—City of Detroit v. Grigg 
Hanna Lumber & Box Co., 296 N.W; 
310, 296 Mich. 416—City of Allegan 
V. Vonasek, 245 N.W. 657, 261 Mich. 
16. 

20 C.J. p 996 note 52. 

Coal necessary to be left in place for 
support of highway 
Pa.—In re State Highway Route No. 
185, Schuylkill County (Glen Al- 
den Coal Co.), 14 A2d 76, 339 Pa. 
149. 


Property useful for eonvenienee of 
public 

Under some statutes, a public serv¬ 
ice commission which determines the 
compensation for the property of a 
public utility which is used and use¬ 
ful for the convenience of the pub¬ 
lic, and is being adversely acquired 
by a city, has power to determine 
what property owned by the utility 
is used and useful for the conveni¬ 
ence of the public.—^Lake Superior 
District Power Co. v. Public Service 
Commission, 294 N.W. 45, 235 Wis. 
667. 

9& Wis.—^Rocheleau v. Consolidated 
Water Power & Paper Co., 206 N. 
W. 846, 189 Wis. 290. 

99u N.T.—Miller v. Walsh, 186 N. 

T.S. 636, 114 Misc. 430. 

20 C.J. p 996 note 55. 

Finding is not adjudication of title 
Mo.—^Roach v. Landis, App., 1 S.W. 
2d 203. 

1. N.T.—^In re Old Kingsbridge Road 
in City of New York, 127 N.E. 476, 
229 N.T. 30, reversing In re Old 
Kingsbridge Road, 179 N.Y.S. 940, 
190 App.Div. 906, which affirmed 
In re Corporation Counsel of City 
of New York. 173 N.Y.S. 239, 105 
Misc. 1. 

20 C.J. p 996 note 55 [b]. 

a. Mo.—^Morgan v. Willman, 1 S.W. 
2d 193, 318 Mo. 151, 58 A.L.R. 1518 
—State ex rel. State Highway Com¬ 
mission V. Brown, 95 S.W.2d 661, 
231 Mo.App. 56. 

Wis.—^Fuller v. Board of Town of 
Madison, 214 N.W. 324, 193 Wis. 
549. 

3. N.T.—^In re Bronx Parkway Ex¬ 
tension, Proceeding No. 11, Parcel 
No. 1, Sheet 45. 20 N.Y.S.2d 146, 
259 App.Div. 907. 

4. N.Y.—^People v. Travis, 119 N.E. 

. 437, 223 N.T. 160—Miller v. Walsh, 

186 N.Y.S. 636, 114 Misc. 430. 
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question of title and in a few jurisdictions it is 
held that commissioners may pass on questions of 
title in proceedings for assessment of damages,® 
so far at least as to determine who are entitled to 
damages,*^ unless the statute provides for two tri¬ 
bunals, one to try the question of title and the other 
to assess damages.® In some jurisdictions where 
there are conflicting claims, the determination of 
the question of ownership may be referred to a 
referee.® 

In assessing compensation for the appropriation 
of a leasehold interest consisting of a tenancy at 
will, it is for the jury to take into consideration the 
character of the leasehold and the right of the own¬ 
er to terminate the tenancy by giving proper no- 
tice.i® 

§ 278. Extent of Assessment 

' The damages assessable In an eminent domain pro¬ 
ceeding extend, and are limited, to those properly re¬ 
coverable In the proceeding. 

As shown elsewhere in this treatise, in condemna¬ 
tion proceedings all damages, present or prospec¬ 
tive, that are the natural or reasonable incident of 
the improvement to be made, or work to be con¬ 
structed, sec supra § 153, not including such as may 
arise from negligence or unskillfulness or from the 
wrongful acts of those engaged in the work, see 
supra § 161, must be assessed, and there can be but 
one assessment of such damages, see infra § 328. 
Damages for a previous entry or appropriation 
cannot be included,nor are the commissioners 
authorized to assess damages for injuries arising 
from time to time.^® Compensation for the taking 


of property can be assessed only in respect of the 
property described in the petition,unless the pro¬ 
ceedings are amended to include additional lands 
and it is not error to fail to submit the question of 
damages on account of overflowing land which the 
condemnor owns.^® In some jurisdictions it has 
been held that, if any owner claims damages and 
a proceeding is had to assess them, the damages 
sustained by all landowners, whether they claim 
damages or not, shall be assessed.^® The proceed¬ 
ings, in so far as they embrace a proper assessment 
of damages to certain lands, are not vitiated by 
the fact that the assessing body exceeds its author¬ 
ity by assessing damages to other lands and 
proceedings in which compensation for lands ac¬ 
tually taken is assessed are not invalidated by the 
fact that compensation for lands damaged, but not 
taken, should be, but is not, assessed.^® Damages 
for the destruction of ferry rights which the owner 
of land on one side of a river may have over the 
river are assessable in a proceeding to condemn 
the land for road and bridge approaches.^® 

§ 279. Separate Trial and Assessment 

There is considerable variation in the rules laid down 
in different Jurisdictions, or even in the same jurisdic¬ 
tions, at different times or in respect of different matters, 
as to the necessity of separate trials and assessments. 
Neither separate trials nor separate assessments neces¬ 
sarily require more than one jury. 

In some jurisdictions where several lots of land 
are condemned, each owner of a separate lot is. en¬ 
titled to a separate trial, although all the lots are 
embraced in the same application,^® while in other 
jurisdictions the granting of separate trials is with¬ 
in the sound discretion of the court,or an amend- 


5. N.Y.—Matter of Buffalo, 132 N. 
Y.S. 926, 148 App.Div. 384, modi¬ 
fied on other grounds 99 N.E. 850, 
206 N.y. 319. 

20 C.J. p 997 note 56. 

6. Pa.—^Lackawanna Mills v. Scran¬ 
ton Gas & Water Co., 120 A. 814, 
277 Pa. 181. 

20 C.J. p 997 note 57. 

The contrary was asserted in one 
case which, however, was decided 
on another point.—Petition of Butler 
County Com’rs, 15 A.2d 504, 141 Pa. 
Super. 597. 

7 . Me.—Wilson v. ^outh Portland, 76 
A. 284, 106 Me. 146. 

20 C.J. p 997 note 58. 

8. Me.—Hubbard v. Great Falls Mfg. 
Co., 12 A. 878, 80 Me. 39—Axtell 
V. Coombs, 4 Me. 322. 

Mass.—^Howard v. Proprietors Mer- 
rimac River Locks, etc., 12 Cush. 
259. 

20 C.J. p 997 note 59. 

a. N.Y.—In re Smith. 278 N.Y.S. 467, 


244 App.Div. 733—^Matter of Mor¬ 
ris St., 46 N.Y.S. 312, 19 App.Div. 
613. 

10. Mich.—^In re Gratiot Ave,, City 
of Detroit, 293 N.W. 755, 294 Mich. 
569. 

11. Minn.—^Leber v. Minneapolis, 
etc., R. Co.. 13 N.W. 31, 29 Minn. 
256. 

20 C.J. p 997 note 64. 

12. Conn.—^Denslow v. New Haven, 
etc. .Co., 16 Conn. 98. 

13. N.Y.—^Matter of Simmons, 109 N. 
Y.S. 1036, 58 Misc. 581. 

20 C.J. P 997 note 66. 

14. N.Y.—^Matter of Westchester 
Ave., Ill N.Y.S. 351, 126 App.Div. 
839. 

15. Wash.—Chelan Electric Co. v. 
Perry, 268 P. 1040, 148 Wash. 353, 
appeal dismissed 49 S.Ct 478, 279 

' U.S. 823, 73 L.Bd. 977. 
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16. N.J.—^Washington v. Fisher, 43 

N. J.Law 377. 

20 C.J. p 997 note 69. 

17. Wis.—Fuller v. Board of Town 
of Madison, 214 N.W. 324, 193 Wis. 
549. 

18L Mo.—^Kansas City v. Jones Store 
Co.. 28 S.W.2d 1008, 325 Mo. 226, 
certiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
XT.S. 873, 75 L.Ed. 771. 

19. Ga.—Cook V. State Highway 
Board of Georgia, 132 S.E. 902, 162 
Ga. 84. 

2a Ohio.—Thatcher v. Pennsylvania, 

O. & D. R. Co., 168- N.E. 859, 33 
Ohio App. 242, affirmed 167 N.E. 
682, 121 Ohio St. 205. 

20 C.J. p 997 note 71. 

21. Ill.—City of Chicago v. Chicago 
Title & Trust Co., 163 N.E. 17, 331 
Ill. 322—^Public Service Co. ■ of 
Northern Illinois v. Leatherbee, 143 
N.E. 97, 311 Ill. 505. 

20 C.J. p 997 note 72. 
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ed statute is construed to allow at least all the 
streets involved in a single grade crossing at one 
intersection to be joined in a single trial before 
one jury for the purpose of assessing damages to 
abutting property,22 Several condemnation cases 
may be deemed to be tried separately, even though 
the same jury sit in all the cases and a statute 
may be construed to require a separate trial' by 
jury, but not a separate jury, for each defendant.^^ 

Where several tracts of land belonging to differ¬ 
ent owners separately are embraced in one proceed¬ 
ing, a separate assessment should be made for each 
tract,25 although ordinarily the same jury may 
make the assessments.^® In the case, of two or 
more parcels of land belonging to the same owner, 
the damages should be awarded separately for each 
parcel where the parcels do not lie in one body;27 
and they may be so awarded where, although the 
parcels are contiguous, one is platted and the oth¬ 
er is not,28 or each is used independently of the 
other and for a different purpose28 or is prima 
facie a separate and distinct entity but separate 
assessments need not be made for each of several 
adjoining tracts or lots owned by the same person 
and occupied by him as an entire property.®^ It 
is error to average, for the purpose of determining 
value, land fronting on a street with all the other 
lands belonging to the same owner irrespective of 
their varying nature and topography.®2 


Land in two counties. Notwithstanding a tract of 
land condemned lies in two counties, compensation 
for the entire farm should be assessed in one pro¬ 
ceeding.®® 

Joint or separate interests or estates m same 
property. According to some authorities, where 
two or more persons have distinct interests or es¬ 
tates in any particular parcel of land, the value of 
each interest should be separately assessed,®^ and 
this may be done either by first akertaining the 
damage to the fee as if it were owned by one per¬ 
son, and unincumbered, and then apportioning that 
amount among all the estates and interests,®5 or 
in the first instance by. appraising the value of each 
separate interest and thus ascertaining the entire 
value.®® In connection with this practice, it is 
sometimes required that the court, before the jury 
are impaneled, determine the ownership not only 
of each lot, but of each interest in the lot.®^ In 
some jurisdictions, however, where this practice 
once prevailed, the courts have subsequently taken 
the view that the rights of all parties are fully pro¬ 
tected by a statute providing for payment to the 
county treasurer of the compensation adjudged and 
payment of the same by him, on demand, to the 
party entitled thereto.®® In other jurisdictions the 
damages are assessed in gross and the apportion¬ 
ment among different interests is left to other tri¬ 
bunals;®® and it has been held that, while a sepa- 


Mich.—^In re City of Detroit, 246 

N. W. 51, 281 Mich. 278. 

Original statute was construed dif¬ 
ferently.—City of Detroit v. Dailey, 
120 N.W. 25, 156 Mich. 9. 

23. Mo.—^In re Condemnation of 
Property for Park in City of St. 
Joseph, 263 S.W. 97, error dis¬ 
missed Corby’s Estate v. City of 
St. Joseph. 45 S.Ct. 351, 267 U.S. 
578. 69 L.Ed. 797. 

2A. Ohio.—Thatcher v. Pennsylvania, 

O. & D. R. Co., 168 N.B. 859, "33 
Ohio App. 242, affirmed 167 N.E. 
682, 121 Ohio St. 205—Cincinnati 

V. Neff, 10 Ohio Dec., Reprint, 279, 

19 Oinc.L.Bul. 404. , 

25. Iowa.—^Duggan v. State, 242 N. 

W. 98, 214 Iowa 230. 

Ohio.—Scott V. City of Columbus, 142 
N.E. 25, 109 Ohio St. 193, error dis¬ 
missed 46 S.Ct. 16, 269 U.S. 528, 
70 L.Ed. 396. 

Utah.—Town of Perry v. Thomas, 22 

P. 2d 343, 346, 82 Utah 159. citing 
Corpus Juris. 

Va.—^Rudacille v. State Commission 
On Conservation and Development, 
etc., 156 S.E. 829, 155 Va. 808. 

20 C.J. p 998 note 73 p 1035 note 
40. 

26. Mass.—^Wyman v. Lrexington & 


West Cambridge R. Co., 13 Mete. 
316. 

20 C.J. p 998 note 74. 

27. Idaho.—^Big Lost River Irr. Co. 
V. Davidson, 121 P. 88, 21 Idaho 
160. 

20 C.J. p 998 note 75. 

28. Wash.—Seattle v. Dexter Hor¬ 
ton Trust, etc.. Bank, 156 P. 844, 
90 Wash, 661. 

29. Iowa.—Hoeft v. State, 266 N.W. 
571, 221 Iowa 694, 104 A.L.R. 1008. 

30. Ga.—Gaines v. City of Calhoun, 
155 S.E. 214, 42 Ga.App. 89. 

31. Mich.—In re Dillman, 239 N.W. 
883, 256 Mich. 654. , 

20 C.J. p 998 note 76. 

32. N.T.—^In re McNeil- Avenue, 
Town of Hempstead, Nassau Coun¬ 
ty, 283 N.Y.S. 932, 246 App.Div. 
757. 

Approved metfiod 

Where no severance damage exists 
or is claimed, valuation of thirty- 
three-foot wide strip, taken by city 
from thirty-eight-acre tract with 
eight hundred feet frontage on wid¬ 
ened street and depth of two thou¬ 
sand feet on basis of average square 
foot value of entire tract, as deter¬ 
mined by adding value of portion one 
hundred and seven feet deep nearest 
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street and lesser value of remaining 
portion, violates no rule or principle 
of law.—City of Los Angeles v. Al¬ 
len, 36 P.2d 611, 1 Cal.2d 572. 

33. Kan.—^Atchison, etc., R. Co. v. 
Gough, 29 Kan. 94. 

34. Ill.—^Town of Pleasant Hill v. 
Stark, 214 Ill.App. 169. 

Tex.—^Angler v. Balser, Civ.App., 48 
S.W.2d 668, error refused. 

20 C.J. p 998 note 78. 

35. Ill.—Lambert v. Giffln, 100 N.E. 
496, 257 Ill. 152. ^ 

20 C.J. p 998 note 79. 

36. N.Y.—In re New York, etc.. 
Bridge, 32 N.E. 1054, 137 N.Y. 95— 
Coutant v. Catlin, 2 Sandf.Ch. 485. 

20 C.J. p 999 note 80. 

37. Ill.—Forest Preserve Dist. of 
Cook County v. Chicago Title & 
Trust Co., 183 N.E. 819, 351 Ill. 
48. 

38. Ill.—^Forest Preserve Dist. of 
Cook County v. Chicago Title & 
Trust Co., 183 N.E. 819, 351 Ill. 
48. 

39. Minn.—^Peterson v. City of Min¬ 
neapolis, 221 N.W. 14, 175 Minn. 
300. 

Mo.—City of St Louis v. Rossi, 64 S. 
W.2d 600, 333 Mo. 1092—State ex 
rel. McCaskill v. Hall, 28 S.W.2d 
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rate award may be made when the proceedings are 
before a tribunal having capacity to inquire into 
the various interests, it is not necessary to do 
The making of separate awards, rather than the 
making of a single award and the determination by 
the court of the relative rights of the interested 
parties, is proper and sufficient where there is no 
dispute as to ownership or as to the different inter¬ 
ests in the property.4i On the other hand, where 
the commissioners are unable to apportion the dam¬ 
ages they may award a gross sum, and leave the 
apportionment to the court,^^ being no part of 
the function of the commissioners to prescribe the 
method of division where there are conflicting or 
disputed claims>3 The commissioners have noth¬ 
ing to do with an assessment of damages to one 
who claims an equitable interest in the hndM 

Statutes requiring that the claims of lessees and 
lienors be tried and determined in the same pro¬ 
ceeding as the claim of the owner do not require 
that damages to an easement or right of way be 
determined in proceedinjgs to determine the value 
of, or damages to, the servient tenement and, 
while it may be highly desirable that the compensa¬ 
tion to which all interests may be entitled should 
be determined in the same proceeding, such pro¬ 
cedure cannot be required or insisted on in the ab¬ 
sence of some statute making it mandatory.^® 

Where a single parcel of land is owned by ten¬ 
ants in common, there is no necessity for making 
a separate award of damages to each of such ten¬ 
ants, ^ 7 and it has been held that separate awards 


are unauthorized,^ ^ although it has also been held 
that they are not improper ^9 It will be presumed, 
in the absence of evidence to the contrary, that 
several owners named in the petition are tenants 
in common, so that a gross award may be made,5® 
although there are cases holding that an award of 
damages to several persons jointly, not stating how 
much to each, is bad unless it appears by the rec¬ 
ord that they are joint tenants or tenants in com- 
mon.51 

Value and damages. If they keep within the 
evidence and are not guilty of misconduct the 
jurors are authorized, after first finding that a 
landowner is entitled to a certain sum, to divide 
that sum into two parts, one for the value of the 
land taken and the other for damage to the re¬ 
mainder of defendant’s land.52 

Benefits. While, as shown supra § 220, dam¬ 
ages and benefits are usually assessed in the same 
proceeding, the questions are in some cases sub¬ 
mitted to the jury separately.53 Some statutes or 
municipal charters contemplate that damages and 
benefits shall be separately ascertained, computed, 
determined, or assessed.^* According to the con¬ 
struction placed on other statutes, a jury may and 
should assess net damages, that is, damages in ex¬ 
cess of benefits, where the benefits are less than the 
damages; and it may and should assess gross dam¬ 
ages, that is, damages without any deduction of 
benefits, and leave the assessment of benefits to 
other authorities^ where the benefits exceed the 
damages.®® 


$0, 69 A.I 1 .R. 1256, and 28 S.W.2d 
84. 

N.J.—State Highway Commission of 
New Jersey v. Dey, 164 A. 405, 110 
N.J.Law 197—Schill v. Board of 

. Chosen Freeholders of Essex Coun¬ 
ty, 131 A. 584, 98 N.J.Eq. 469. 

Ohio.—City of Cincinnati v. Mueller, 
8 Ohio N.P., N.S., 195. 

Or.—City of Portland v. Postill, 263 
P. 896, 123 Or. 579. 

Va.—Fonticello Mineral Springs Co. 
V. City of Richmond, 137 S.E, 458, 
147 Va. 355. 

20 C.J. p 999 note 81. 

40. Cal.—Spring Valley Water 
Works V. San Francisco, 22 Cal. 
434. 

20 C.J. p 999 note 82. 

41. Colo.—^Wassenich v. City and 
County of Denver, 186 P. 633, 67 
Colo. 456. 

42. Mich.—Cincinnati, etc., R. Co. v. 
Bay City, etc., R. Co. 64 N.W. 471, 
106 Mich. 473. 

Tex.—Angler v. Balser, Civ.App., 48 
S.W.2d 668, error refused. 

43. N.Y.—In re Old Kingsbridge 

29 C.J.S.-81 


Road in City of New York, 127 N. 
B. 476, 229 N.Y. 30, reversing In 
re Old Kingsbridge Road, 179 N.Y. 
S. 940, 190 App.Div. 906, which af¬ 
firmed In re Corporation Counsel 
of City of New York, 173 N.Y.S. 
239, 105 Misc. 1. 

44. Ill.—Todemeir v. Aspinwall, 43 
Ill. 401. 

N.J.—^McIntyre v. Easton & A. R. Co., 
26 N.J.Eq. 425. 

20 C.J. p 999 note 84. 

45. Pa.—^Petition of Myers, 39 Pa. 
Dist. & Co. 712. 

46. Pa.—^Petition of Myers, supra. 

47- Cal.—Spring Valley Water 
Works v. San Francisco, 22 Cal. 
434. 

20 C.J. p 999. note 85. 

48. Wis.—Watson v. Milwaukee & 
M. R. Co., 15 N.W. 468, 57 Wis. 
332. 

49. Mass.—Thayer v. Worcester 
County, 10 Cush. 151. 

50. Ill.—^Metropolitan West Sid§ El. 
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R. Co. V. Eschner, 83 N.E. 809, 232 
Ill. 210. 

20 C.J. p 999 note 87. 

51. N.J.—Kellogg V. Fischer, 26 N. 
J.Law 129. 

Award to devisees^ without nam¬ 
ing them or stating the amount 
awarded to each or whether they are 
joint tenants, tenants in common or 
in severalty is bad.—State v. Blau- 
velt, 33 N.J.Law 36. 

52. Tex.—^Ross v. West Texas Utili¬ 
ties Co., Civ.App., 281 S.W. 641. 

Requisites and sufficiency of ver¬ 
dict see infra § 291. 

5a Wash.—^Newell v. Loeb, 137 • P. 

811, 77 Wash. 182. 

20 C.J. p 999 note 91. 

54. Conn.—^Hoyt v. City of Stam¬ 
ford, 165 A. 357, 116 Conn. 402— 
Bishop V. City of Meriden, 159 A. 
289, 114 Conn. 483—Bissell v. Town 
of Bethel, 155 A. 232, 113 Conn. 
323—G-. P. Heublein, Inc., v. Board 
of Street Com’rs of City of Hart¬ 
ford, 146 A. 20, 109 Conn. 212. 

55. Wash.—State v. Gilliam, 262 P; 
138, 146 Wash. 6. 
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It is immaterial that the jury employed different 
methods in arriving at the benefits to separate lots 
or parcels of land where there is no great dis¬ 
crepancy in the benefits assessed between lots or 
parcels of land similiarly situated and there is 
nothing to show that the benefits assessed are gross¬ 
ly arbitrary, unreasonable, and confiscatory.. In 
the absence of a statute authorizing it, each one 
of several landowners whose respective tracts are 
sought to be charged with benefits is not entitled 
to a separate trial.57 , 

Apportionment of liphility. It is proper that the 
same authority that fixes the amount of damages 
shall apportion the damages among the persons or 
corporations liable therefor, as, in the case of a 
road, between the private parties benefited and the 
public.58 

Consent or waiver. The right to separate trials, 
or. to have the damages separately assessed, may 
be waived and an agreement between the par¬ 
ties that the damages may be assessed to them joint¬ 
ly is valid.®® 

Effect of noncompliance with rules. It has been 
held that failure to find separately the value of 
separate parcels,or to apportion the damages 
to each of several parties claiming distinct inter¬ 
ests in the same land,®^ is a mere irregularity 
which does not invalidate the proceedings, and that 


a failure to follow statutory procedure by separat¬ 
ing the appraisal of damages and the assessment 
of benefits is not fatal where the method adopted 
reaches the same result and no injustice is done.®® 

§ 280. Assessment by Court 

Where compensation is assessed by the court or 
Judge, as it may be under some constitutional or statu¬ 
tory provisions or where the parties waive the right to a 
Jury, proper matters should be considered and required 
findings should be made. 

Under some constitutions or statutes the assess¬ 
ment of compensation may be made by the court, 
without a jury,®4 or by a judge, as distinguished 
from a court.®® So the parties may waive the right 
to a jury, and consent to have the question of dam¬ 
ages determined by the court or judge.®® Where 
the statute provides that a proceeding shall be by 
a court, that term may be construed to mean the 
judge of the court, or to include the judge and 
jury, according to the connection and the object of 
its use,®7 and the mode, previously in use, of deter¬ 
mining similar questions,®® in the absence of con¬ 
stitutional provisions to the contrary.®® Where, 
under a statute, the assessment of damages is with¬ 
in the exclusive province of the jury, it cannot 
be made in part by the jury and in part by the 
court.^® However, even where damages are as¬ 
sessed by a jury, the court may perform a function 


56. Mo.—^Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 32S Mo. 226, 
certiorari denied Jones Store Co. 
V. Kansas City. Mo., 51 S.Ct. 78, 282 
TJ.S. 873, 75 L.Ed. 771. 

57- Wash.—^Newell v. Loeb, 137 P. 
811, 77 Wash. 182—King County 
Commercial Waterway Dist. No. 2 
V. Seattle Factory Sites Co., 135 P. 
1042, 76 Wash. 181. 

58. Ill.—Road Dist No. 4, v. Frall- 
ey, 145 N.E. 195, 313 Ill. 568. 

59. Ohio.—Scott V. City of Colum¬ 
bus, 142 N.E. 25, 109 Ohio St. 193, 
error dismissed 46 S.Ct. 16, 269 U. 
S. 528, 70 L.Ed. 396. 

20 C.J. p 999 note 93. 

60. Ill.—Caldwell v. Scott, etc.. 
Highway Comrs., 94 N.E. 490, 249 
Ill. 366—Scott Highway Comrs. v. 
Sangramon Highway Comrs., 142 Ill. 
App. 489, affirmed 86 N.E. 595, 237 
HI. 394. 

61. Cal.—^Marin Water & Power Co. 
V. State Railroad Commn.*, 154 P. 
864, 171 Cal. 706, Ann.Cas.l917C 
114. 

68. Mo,—State ex rel. State High¬ 
way Commission v. Brown, 95 S.W. 
2d 661, 231 Mo.App. 56. 

R.I.—^In re Washington St, 33 A. 
516, 19 R.I. 166. 


Tex.—Hardy v. City of Throckmor¬ 
ton, Civ.App., 62 ■S.W.2d 1104. 

63. Conn.—^Bissell v. Town of Beth¬ 
el, 155 A. 232, 113 Conn. 323. 

64:. Conn.—Starr Burying Ground 
Assoc. V. North Dane Cemetery As¬ 
soc., 58 A. 467, 77 Conn. 8^. 

Ind.—City of Lebanon v. Public 
Service Co. of Indiana, 14 N.B.2d 
719, 214 Ind. 295, appeal disxuissed 
Public Service Co. of Indiana v. 
City of Lebanon, Ind., 59 S.Ct. 84, 
305 TJ.S. 558, 83 L.Ed. 352, rehear¬ 
ing denied 59 S.Ct 143, 305 U.S. 
671, 83 L.Ed. 435. 

Court of claims 

U.S.—Smith V. TJ. S., 67 Ct.Cl. 252 
—^Yorkview Finance Corporation v. 
TJ, S., 67 CtCl. 112. 

N.Y.—^Moller v. New York Cent. R. 
Co., 26 N.E.2d 13, 282 N.Y. 188, 
affirming 12 N.T.S.2d 1023, 257 App. 
Div. 932. 

State district court 
N.D.—^Becker County Sand & Gravel 
Co. v. Woslck, 245 N.W. 454, 62 N. 
D. 740. 

Federal district court 
Procedure provided by a state 
statute for the assessment of dam¬ 
ages before a board of selectmen 
does not conform to a federal stat¬ 
ute providing for the institution of 
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condemnation proceedings by the 
United States in any court having 
jurisdiction of such proceedings and 
for the prosecution of the proceed¬ 
ings in accordance with the laws re¬ 
lating to suits for the condemnation 
of property of the states wherein the 
proceedings are instituted, and does 
not exclude a proceeding in a fed¬ 
eral court.—^U. S. v. 137.82 Acres of 
Land in Cheshire County, D.C.N.H., 
81 F.Supp. 723. 

65. Wls.—^Highway Committee of 

Jefferson County v. Guist, 292 N. 
W. 226, 235 Wis. 18—In re Reloca¬ 
tion of Federal-Aid Project U. S. 
Trunk Highways Nos. 12 and 18, 
244 N.W. 584, 209 Wis. 131. 

66. Ill.—Chicago v. Lord, 117 N.E. 
52, 279 Ill. 582. 

20 C.J. p 1041 note 28. 

67- Minn.—^Ames v. Lake Superior, 
etc., R. Co., 21 Minn. 241. 

20 C.J. p 994 note 36. 

68. Vt.—Gold v. Vermont Cent. R. 
Co., 19 Vt. 478. 

65. Cal.—Spencer Creek Water Co, 
V. Vallejo, 48 Cal. 70. 

20 C.J. p 994 note 38. 

7a Mass.—Cobb v. Boston, 86 N.B. 
785, 201 Mass. 15—^Minot v. Boston, 
86 3Nr.E. 783, 201 Mass. 10, 25 L.R. 
A.,N:S., 311. 
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in the ascertainment of just compensation,as by 
giving instructions to the jury, see infra § 290, 
and rendering judgment on the verdict, see infra 
§319. 

In fixing the amount of compensation in con¬ 
demnation proceedings, the court exercises the. pow¬ 
er of eminent domain, as distinguished from the 
taxing power of the state which it exercises in 
levying an assessment for benefits.72 Questions of 
fact are for the trial court on conflicting evidence 
where it tries a condemnation case without a ju¬ 


ry.73 After considering proper matters,^4 the court 
should make specific findings on material issues or 
matters jjut, where all elements of value are 
considered, the fact that the court estimates value 
on an acreage basis, rather than in a lump sum, 
is immaterial.'^® Under a statute fixing the time 
for filing claims for damages and a judgment of 
condemnation conforming thereto, the court does 
not, at the time of the rendition of such judgment, 
determine the amount of the damages or segregate 
any particular sum from a fund for the payment 

thereof.'^7 


2. Assessment by Jury 


§ 281. Right to Jury 

a. In general 

b. Waiver of right 

a. In Greneral 

Where one Is entitled under special constitutional or 
statutory provisions applicable to eminent domain pro¬ 
ceedings to have a trial or assessment by Jury, it is 
error to refuse such procedure; but if the party does 
not bring himself within the purview of the provisions 
relied on he may not secure a Jury trial thereunder. 

Due process of law does not require trial by jury 


in condemnation proceedings, as shown in Consti¬ 
tutional Law § 646, and, as shown in* the CJ.S. 
title Juries § 60, also 35 CJ. p 183 note 44-p 184 
note 46 and 20 C.J. p 999 note 97, ordinarily no 
right to trial of condemnation cases by jury is con¬ 
ferred by general constitutional provisions for jury 
trial and such right does not exist in the absence of 
special statutory or constitutional grant thereof; 
but a jury trial is frequently provided for by spe¬ 
cial constitutional or statutory provisions,^® and 


71. Mo.—State ex rel. State High¬ 
way Commission v. Day, 36 S.W.2d 
37, 327 Mo. 122, transferred, see 47 
S.W.2d 147. 226 Mo.App, 884. 

712. N.Y.—In re Public Park on Du¬ 
pont Street and Extending Com¬ 
mercial Street in Borough of 
Brooklyn, City of New York, 234 
N.Y.S. 694. 134 MIsc. 120. 

7a Mo.—City of St, Louis v. Ham- 
ley Realty Co., 48 S.W.2d 938, 329 
Mo. 1172—City of St. Louis v. 
Turner, 55 S.W,2d 942, 331 Mo. 834. 

74. ICxLCWledge acguixed by view 
The judge may view the premises, 
and the knowledge acquired thereby 
may be considered by him in making 
his findings.—Chicago v. Lord, 117 
N.E. 52, 279 Ill. 582—Metropolitan 
West Side El. R. Co. v. Springer, 49 
N.E. 416, 17i Ill. 170. 

20 C.J. p 1041 note 30. 

Sales prices of other lands 
When considered solely for the 
purpose of testing the knowledge of 
witnesses, and not as a basis of 
value, the testimony of witnesses as 
to the prices at which sales of other 
lands in the district were made is 
properly considered by the court.— 
Los Angeles Gas & Electric Corpora¬ 
tion V. Etienne, 257 P. 123. 83 Cal. 
App. 645. 

Buies guiding real estate appraisers 
While it will take them into ac¬ 
count for guidance in reaching its 
conclusion as to value, based on the 
evidence and an inspection of the 


premises, the court will not follow 
as dogma so-called rules which are 
merely working hypotheses by which 
real estate appraisers partly guide 
themselves, and are not rules of law, 
and cannot he categorically applied 
to every kind of property and to 
every situation.—^In re Fourth Ave. 
in City of New York. 210 N.Y.S. 184, 
125 Misc. 133. 

PresumptioiL of consideration 
Court sitting without Jury in con¬ 
demnation proceeding presumptively 
considered all possibilities in de¬ 
termining market value of con¬ 
demned lots.—City of Beverly Hills 
V. Anger. 15 P.2d 867, 127 Cal.App. 
223. 

75. Cal.—^People v. Ocean Shore R. 

R.. 72 P.2d 167. 22 Cal.App.2d 657. 
Findings regnired by statute 
Findings on matters required by 
statute are not objectionable as out¬ 
side pleadings.—^People by State De¬ 
partment of Public Works v. Marble¬ 
head Land Co., 255 P. 553. 82 Cal. 
App. 289. 

Unnecessary points 
Findings are not invalid for in¬ 
cluding unnecessary points.—^People 
by State Department of Public 
Works V. Marblehead Land Co., 255 
F. 553. 82 CaLApp. 289. 

7®. U.S.—^U. S. ex rel. and for Use 
of Tennessee Valley Authority v. 
Powelson, C.C.A.N.C., 118 F.2d 79, 
modifying, D.C., U. S. ex rel, Ten¬ 
nessee Valley Authority v. South¬ 
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ern States Power Co., 33 F.Supp. 
519. 

77. Ark.—^Justice v. Greene County, 
85 S.W.2d 728, 191 Ark. 252. 

78. Mass.—Frost Coal Co. v. City of 
Boston, 156 N.E. 676, 259 Mass. 
354. 

Mich.—^Barnhart v. City of Grand 
Rapids, 211 N.W. 96, 237 Mich. 90. 
Mo.—City of St. Louis v. Smith, 30 
S.W.2d 729, 325 Mo. 471—State ex 
rel. Pierce v. Skinker, 74 S.W.2d 
893, 238 Mo.App. 928. 

Neb.—City of Mitchell v. Western 
Public Service Co., 246 N.W. 484. 
487, quoting Corpus Juris. 

N.Y.—Moller v. New York Cent. R. 
Co., 26 N.E.2d 13. 282 N.Y. 188, af¬ 
firming 12 N.Y.S.2d 1023. 257 App. 
Div. 932. 

Ohio.—Thatcher v. Pennsylvania. O. 
& D. R. Co., 167 N.E. 682, 121 Ohio 
St. 205, affirming 168 N.E. 859, 33 
Ohio App. 242. 

Wash.—Pry v. O’Leary, 252 P. Ill, 
141 Wash. 465, 49 A.L.R. 1249. 

20 C.J. p 1000 note 99. 

Xu equity 

(1) If a suit to enforce the right 
to recover compensation for property 
requisitioned by the federal govern¬ 
ment during war is not to be re¬ 
garded as a common-law suit, in 
which trial by jury would be permit¬ 
ted under the Seventh Amendment to 
the federal Constitution, but should 
be regarded as an equity proceeding 
triable by the court, it follows that 
as an equity proceeding such a suit 
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where a party is entitled under applicable consti¬ 
tutional or statutory provisions to assessment by a 
jury in a condemnation case, the court lacks power 
to render judgment precluding submission of the 
issue or matter to a jury.7® Where the constitu¬ 
tion provides for assessment by a jury the right 
thereto is absolute, regardless of statutory provi¬ 
sions,80 and statutes which provide for an assess¬ 
ment by commissioners or viewers are invalid.®^ 
Where, on the other hand, the party asserting the 
right to trial of a condemnation proceeding or an 
issue therein by jury does not bring himself with¬ 
in the purview of the applicable statutory or con¬ 
stitutional provision relied on as conferring such 
right, he is not entitled to a jury trial thereunder.®^ 
A constitutional provision for assessment by a ju¬ 
ry where private property is condemned does not 


apply to proceedings to acquire a right to use city 
streets,®® constitutional provisions guaranteeing 
trial by jury in proceedings for condemnation by 
private corporations do not confer such right 
where the proceeding is instituted by a public 
body,84 and even though the right to jury trial in 
condemnation proceedings generally is recognized 
under the law of the jurisdiction, the existence of 
statutory provisions for a different mode of assess¬ 
ment in respect of specified condemnation proceed¬ 
ings may preclude the right to jury trial in pro¬ 
ceedings of the specific sort involved.®® Under 
some constitutional provisions both the necessity 
for the taking and the compensation therefor are 
to be ascertained by a jury, as shown supra § 268. 
but such questions need not be submitted to the 
same jury.®® 


may, in the court's discretion, be 
. submitted to a Jury instead of being 
tried by the court alone, the gen¬ 
eral rule of equity as to submission 
of issues of fact to a Jury being ap¬ 
plicable.—Pilbin Corporation v. U. S., 
D.C.S.a. 266 P. 911. 

(2) Discretionary power of court of 
equity to submit issues of fact to 
Jury is discussed in the C,J.S. title 
Squity § 496, also 21 C.J. p 586 
note 99. 

Jury as oonstltntional txibimal 

Under constitutional provisions to 
the effect that, when private prop¬ 
erty is taken for public use, the 
necessity for its use and the Just 
compensation therefor shall be as¬ 
certained by a Jury of twelve free¬ 
holders residing in the vicinity or 
by not less than three commissioners 
appointed by a court of record, as 
shall be prescribed by law. It has 
been held that condemnation pro¬ 
ceedings are inquisitorial in their na¬ 
ture, and the constitutional tribunal 
for determination of issues is a Jury, 
the Judge, after Jury is impaneled, 
acting in an advisory capacity.—^In 
re Widening of Michigan Ave. from 
Roosevelt to Llvernois Avenues, 273 
N.W. 798, 280 Mich. 539—In re Wid¬ 
ening .of South Dlx Ave. Southwest¬ 
erly from River Rouge, 247 N.W. 
166, 262 Mich. 233. 

Self-executing eonstitatlonal provl- 
sloii 

Const, art 8 5 9, relating to tak¬ 
ing or damaging of private property 
for public use, and providing that, 
when required by either of the par¬ 
ties, the compensation therefor shall 
be ascertained by an impartial jury 
of twelve freeholders, is so far self- 
executing as to entitle them, in a suit 
at common law for compensation for 
property not taken, but damaged, to 
have the damages assessed by such 
.-Jjury.—Thome v. City of Clarksburg, 
644, 88 W.Va. 251. . 


Statute perpetaating oo]n3noii,.law 
light to Jury trial 
Statute limiting right of trial by 
Jury to cases in which that right was 
given under common law was in 
harmony with constitutional provi¬ 
sions to effect that right of Jury trial 
as theretofore enjoyed should remain 
inviolate, and since the right of trial 
by Jury' in condemnation proceed¬ 
ings by a municipal corporation did 
not exist at common law, a landown¬ 
er under such statute^ provision did 
not have the right to a Jury trial in 
condemnation proceedings by a mu¬ 
nicipality.—City of St. Louis V. 
Smith, 30 S.W.2d 729, 325 Mo. 471. 

In Idaho, under statutory provi¬ 
sions, the right of trial by Jury is 
accorded equally to both parties to 
a condemnation proceeding, but as a 
substitute therefor plaintiff has the 
right to have commissioners appoint¬ 
ed to assess the damages to be sus¬ 
tained by defendant. If plaintiff 
pays and defendant accepts an award 
by commissioners the right of trial 
by Jury Is ended, but if defendant 
refuses to accept such award, plain¬ 
tiff may no longer demand a Jury 
trial but defendant may still demand 
a Jury to assess the damages.—^Pyle 
V. Woods, 111 P., 746, 18 Idaho 674. 
79. Mo.—State ex reL Pierce v. 
Skinker, 74 S.W.2d 893, 228 Mo. 
App. 928. 

Wash.—State v. Brinker, 13 P.-2d 63, 
169 Wash. 79. 

^ Ill.—^Michigan Cent. R. Co. v. 
Spring Creek Drain. Dist., 74 N.B. 
696, 215 Ill. 501. 

20 C.J. p 1001 note 1. 
ei. Conn.—Waterbury v. Platt, 56 
A. 856, 76 Conn. 436. 

20 C.J. p 1001 note 2. 

82. Mo.—City of St Louis v. Smlth^ 
30 S.W.2d 729, 326 Mo. 471. 
ManicipaUty as i&coxpoxatad com,, 
paay 

Under a constitutional provision to 
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the effect that the right of trial 
by Jury shall be held inviolate in all 
trials of claims for compensation, 
when, in the exercise of the right 
of eminent domain, any incorporated 
company shall be interested either 
for or against exercise of such right 
of eminent domain, a municipality 
Is not an “Incorporated company" 
so as to require trial by Jury in con¬ 
demnation proceedings instituted by 
it.—City of St. Louis v. Smith, su¬ 
pra. 

Special charter cities 
In condemnation proceeding's by 
city of St. Louis, property owners 
are not entitled to Jury trial under 
statute applicable only to cities hav¬ 
ing more than ten thousand and less 
than thirty thousand population 
which have special charters.—City of 
St. Louis v. Schopp, SO S.W.2d 733, 
325 Mo. 480—City of St. Louis v. 
Smith, 30 S.W.2d 729, 325 Mo. 471. 

83. Ohio.—^Zanesville v. Zanesville, 
Tel., etc., Co., 59 N.B. 781, 64 Ohio 
St. 67, 83 Am.S.R. 725, 52 L.R.A 
160. 

20 C.J. p 1001 note 3. 

84. Ark.—Dickerson v. Tri-County 
Drainage Dist, 212 S.W. 334, 138 
Ark. 471. 

85. U.S.—U. S. V. Hess, C.C.A.Mo., 
71 P.2d 78, denying rehearing 70- 
F.2d 142. 

riood control 

Provision that, in condemnation 
proceedings under Flood Control Act, 
court shall appoint commissioners 
whose award, when confi'rmed by the 
court, shall be final, excludes jury 
trial, notwithstanding other statutes 
providing for Jury trial in other con¬ 
demnation proceedings brought by 
the United States.—U. S. v. Hess, su¬ 
pra. 

86. U.S.—^Backus v. Port St Union 
Depot Co., Mich., 18 S.Ct 446, 169 
U.S. 657, 42 L.Ed. 8'63. 

20 C,J., p 1002 note 5. 
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A party whose land is not condemned may not 
raise the question of right to a jury.^^ 

Election, Under constitutional provisions grant¬ 
ing the right to elect to have condemnation pro¬ 
ceedings tried before a jury of freeholders or by 
a common law jury, a party having made his elec¬ 
tion is bound thereby.88 

Sta-ge of proceedings at which jury trial occurs. 
Under controlling provisions of constitution or stat¬ 
ute, the parties may be entitled to assessment or 
trial of the amount of damages by a jury at the 
outset of the proceedings,or after an award by 
commissioners, or after judgment confirming such 
an award, as more fully discussed infra § 372. 

Private road. Statutes authorizing appointment 
of a jury to view and assess damages in connection 
with the establishment of highways, which are 
considered in the CJ.S. title Highways § 5S et 
seq, also 29 C.J. p 424 note 50, have been held in¬ 
applicable to private roads or cartways.^® 

b. Waiver of Bight 

The right to trial or assessment of damages by Jury 
conferred by law in condemnation cases is subject to 
waiver. 

A constitutional guaranty that the compensation 
shall be assessed by a jury may be waived,as 
where there is failure to make due and timely ap¬ 


plication for jury trial on appeal from an award 
by commissioners or on appeal from a judgment 
confirming such award, as considered infra § 372. 

§ 282. Application for Jury 

The application for a Jury to try or assess damages 
In a condemnation case should be made by and to per¬ 
sons contemplated by constitutional or statutory regula¬ 
tions, In such form as the statutes may require, and on 
proper notice to interested parties. The application must 
be timely. 

The application for jury trial of damages in con¬ 
demnation cases should be timely,and in some 
jurisdictions must be in writing, and must describe 
the premises but it has been held that no com¬ 
plaint is necessary on the application.^^ * An appli¬ 
cation made by a corporation need not be under the 
corporate seal.®5 

Who may apply, A trial or assessment by jury 
may and should be had on the application of those 
contemplated by the governing statutory and con¬ 
stitutional provisions,®® and of them only.®*^ Thus 
where the landowner alone is granted the right to 
apply for a jury, a jury should not be granted on 
the application of others.®® 

To whom application made. Application for. as¬ 
sessment or trial of the issue of damages by a jury 
should be made only to the authorities designated 
by statute.®® 


87. D.C.—^Newman v. Newman, 42 
App.D.C. 588. 

88. Mo.—Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 325 Mo. 226. 
certiorari denied Jones Store Co. v. 
Kansas City, Mo., 51 S.Ct. 78, 282 
U.S. 873, 76 L.Ed. 771. 

89. S.C.—Lexington Water Power 
Co. V. Wingard, 148 S.E. 366, 150 
S.C. 418. 

Clerk’s Jury 

Under statutes conferring on the 
clerk as presiding officer of the tri¬ 
bunal the powers of a master or ref¬ 
eree, which include the power to 
punish for contempt, and other pro¬ 
visions making the tribunal a court 
of record, a clerk’s jury created for 
initial ascertainment of compensation 
due in condemnation proceedings con¬ 
stitutes a lawful Jury of a court of 
record.—Lexington Water Power Co. 
V. Wingard, supra, 

90. N.C.—^Waldroup v. Ferguson, 
195 S.B. 616, 213 N.C. 198. 

91. Cal.—City of Los Angeles, v. 
Zellar. 167 P. 849, 176 Cal. 194. 

Ohio.—Thatcher v. Pennsylvania, O. 
& D. R. Co., 167 N.E. 682, 121 
Ohio St. 205, affirming 168 N.E. 
869, 33 Ohio App. 242. 

Wyo.—Hoover v. Biagini, 5 P.2d 291, 
292, 43 Wyo. 416, quoting Corpus 
Jaxis. 

20 C.J. p 1003 note 14. 


92. Mass.—^Kidder Peabody Accept¬ 
ance Corporation v. Old Colony R. 

Co., 152 N.E. 313, 266 Mass. 41. 
Okl.—Stedman v. State Highway 

Commission, 50 P.2d 667, 174 Okl. 

308. 

"Completioii of improvement,” 
within ordinance requiring applica¬ 
tion for a jury to be made within ten 
days after such completion, occurs 
on effecting change of grade and 
completing necessary or incidental 
major improvements.—Burton v. 
Powers, 180 N.E. 43, 124 Ohio St. 
564. 

S3. Wis.—State v. Varnum, 51 N.W. 

958, 81 Wis. 593. 

In lUiniols 

(1) A certificate calling for a jury 
to assess damages in connection with 
the laying out of a highway, filed 
by the commissioner of highways, is 
sufficient If it gives a general de¬ 
scription of the road even though 
such certificate may fail to state the 
width.—Town of Sefton v. Pasley, 
226 Ill-App. 98—20 C.J. p 1004 note 
24 ta]. 

(2) Where the certificate calling 
for a jury is filed in time, the fact 
that the originally filed certificate 
was insufficient will not warrant dis¬ 
missal of the proceedings for fail¬ 
ure to file a sufficient certificate in 
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time, where it appears that after ex¬ 
piration of the ten-day period lim¬ 
ited by statute there was filed an 
amended certificate which complied 
substantially, although not formally, 
with statutory requirements.—Town 
of Sefton V. Pasley, supra. 

94w Ind.—Lake Erie, etc., R. Co. v. 
Heath, 9 Ind. 558. 

96b N.J.—Patterson, etc., Turnp. Co. 
V. Van Orden, 3 N.J.Law 534. 

96- Mich.—Deake v. Stowe, 172 N.W. 
379, 206 Mich. 301. 

R.I.—Sweet v. Town of Cranston, 60 
A. 851. 23 R.I. 466. 

20 C.J. p 1004 note 27. 

97. Colo.—Southwestern Land Co. v. 
Hickory Jackson Ditch Co., 33 P. 
276, 18 Colo. 489. 

20 C.J. p 1004 note 27. 

98- Colo.—Southwestern Land Co. v. 

Hickory Jackson Ditch Co., supra. 
Conn.—Pox v. South Norwalk, 82 A. 
642, 85 Conn. 237—Montville v. Al¬ 
pha Mills Co., 81 A. 1051, 85 Conn. 
1—Betts V. New Hartford, 25 Conn. 
180. 

R.I.—In re Condemnation of Certain 
Land, 37 A. 448, 19 R.I. 326. 

20 C.J. p 1004 note 27 [a], [b], [f]. 

99. Mass.—Lockwood v. Charles¬ 
town, 114 Mass. 416. 

20 C.J. p 1005 note 28. 
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Notice of the application must be served.^ 

Order. The judge’s order to strike a jury need 
not set out the prior proceedings.® 

§ 283. Drawing, Summoning, and Impaneling 

The drawing, summoning and impaneling of a Jury 
to try or assess damages in a condemnation case should 
comply with governing statutory regulations, as in re¬ 
spect of the warrant and return, service of the summons, 
notice to parties, number of jurors, and their selection 
and challenge. Defects in such procedure may be sub¬ 
ject to waiver. 

The jurors are generally drawn in the manner 
usual in courts of civil jurisdiction.^ A person in¬ 
terested in a condemnation proceeding has a right 
to be present when the jury is selected and to par¬ 
ticipate in its selection,4 and is entitled to notice of 
the impaneling of the jury and of the subsequent 
proceedings before them,5 although there is au¬ 
thority to the contrary.® If the landowner fails 
to‘appear, petitioner must see that the jury is se¬ 
lected in the manner prescribed by statute.^ A 
landowner as to whom the jury is properly select¬ 
ed cannot take advantage of irregularities as to 
the other landowners with whom he has no privity 
or connection.® Defects in summoning or impanel- | 
ing the jury are waived, unless seasonable objection I 


is made.® 

Warrant and return. The warrant or writ should 
issue to the proper officer, directing him to sum¬ 
mon the jury in the manner prescribed by stat- 
ute.l® The warrant must comply with the stat¬ 
ute in all essentials.il Thus, it must set forth with 
sufficient certainty the subject matter into which 
the jury is to inquire,!® describe with reasonable 
certainty the land sought to be appropriated,!® and 
specify the day and the place when and where the 
jury is to meet.i4 The warrant must be made re¬ 
turnable to the proper tribunal.!® The return of 
the warrant is of the substance of the proceedings, 
and must be free from error;!® but failure of the 
return to state the names of the persons summoned 
will not invalidate it ;!7 and where the return shows 
that the sheriff has complied with the order of 
court, the f9.ct that it erroneously refers to the war¬ 
rant and application, instead of the order of court, 
as authority, will not oust the court’s jurisdiction.!® 
The court may authorize an amendment of the re¬ 
turn.!® 

Service of summons. The summons may be 
served by the officer to whom the warrant is di¬ 
rected,®® by a constable,®! or by a deputy sheriff,®® 


1. WIs.—state V. Varnum, 51 N.W. 
958. 81 WIs. 593. 

2. N.J.—^Patterson, etc.. Tump. Co. 
V. Van Orden. 3 N.JXaw 634. 

N.T.—People v. Haverstraw, 45 
N.E. 384, 151 N.T. 75, reversed on 
another ground 30 N.T.S. 325, 80 
Hun 385. 

Srawln^r in presence of Judge 
In condemnation proceedings un¬ 
der the Michigan statute of 1864, the 
Jury must be drawn in the presence 
of the judge and at the time the 
order therefor is made.—Oonvers v. 
Grand Rapids & 1. R. Co., 18 Mich. 
459. 

SeflUing panel 

Levee Drainage Act § 17a, requir¬ 
ing the jury to assess the benefits 
and damages to be impaneled under 
Eminent Domain Act § 6, which lat¬ 
ter section makes no provision for 
refilling the panel if less than twelve 
failed to qualify, must be construed 
with the entire Eminent Domain Act, 
and the panel can be refilled by se¬ 
lecting therefor freeholders in the 
manner provided by § 7 of the latter 
act.—^Indian Creek Drainage Dist. 
No. 2 V. Chicago, B. & Q. R. Co., 129 
N.E. 105, 295 Ill. 339. 

,4, Mo.—^Anderson v. St. Louis, 47 
Mo. 479. 

20 C.J. p 1006 note 51. 

& IlL—Wabash R. Co. v. Coop 


Run Drainage & Levee Dist., 62’ N. 
E. 679, 194 IlL 310. 

20 C.J. p 1006 note 52. 

Private road 

Personal notice of the time and 
place when and where the jury will 
meet for assessment of damages 
should ordinarily be given to per¬ 
sons over whose land a private road 
is to be opened.—Jones v. Barclay, 
2'J.J.Marsh., Ky., 73. 

6. Pa.—^In re Still, 2 Chest. Co. 
233. 

20 C.J. p 1006 note 53. 

7. Wash.—Oregon R., etc., Co. v. 
McCormick, 89 P, 186, 46 Wash. 
45. 

& N,J.—^Patterson, etc., Turnp. Co. 
V. Van Orden, 3 N.J.Law 634. 

9- Mich.—^Village of Paw Paw v. 

Plook, 183 N.W. 13, 214 Mich. 486. 
Wash.—^State v. Wenatchee Valley 
Holding Co., 14 P.2d 51, 169 Wash. 
535. 

20 C.J. p 1007 note 56. 

Failure to swear jury 
Wash,—State v. Wenatchee Valley 
Holding Co., 14 P.2d 61, 169 Wash. 
535. 

10. Ga.—^Barnard v. Durrence, 95 
S.H. 372, 22 Ga.App. 8. 

20 C.J. p 1005 note 33. 

11. Ala.—Polmar v. Polmar, 68 Ala. 
120 . 


Me.—Cassidy v. Kennebec, etc., R. 

Co., 45 Me. 263. 

20 C.Jf p 1006 note 39. 

la Ala.—Polmar v. Polmar, 68 Ala. 

120 . 

Mass.—Childs v. New Haven, etc., 
Co., 133 Mass. 253. 

13. Mass.—Walker v. Boston, etc., 
R. Co., 3 Cush. 1. 

14. Ala.—Polmar v. Polmar, 68 Ala. 

120 . 

I5w Me.—Cassidy v. Kennebec, etc., 
H. Co., 45 Me. 263. 

Mass.—Hampshire, etc.. Canal Co. v. 
Ashley, 15 Pick. 496. 

16. Me.—Cassidy v. Kennebec, etc., 
R. Co., 45 Me. 263. 

Mass.—^Hampshirfe, etc.. Canal Co. v. 
Ashley, 16 Pick. 496. 

17. Md.—^Pitznogle v. Western 
Maryland R. Co., 87 A. 917, 119 
Md. 673, 46 L.R.A.,N.S., 319. 

18. Md.—Textor v. Baltimore, etc., 

I R. Co., 68 A. 493, 107 Md. 221. 

19. Md.—Textor v. Baltimore, etc., 
R. Co., supra. 

26. Mass.—Wyman v. Lexington, 
etc.. R. Co., 13 Mete. 316. 

21. Mass.—Meacham v. Fitchburg 
R. Co., 4 Cush. 291—Commonwealth 
v. Norfolk County, 5 Mass. 435. 

20 C.J. p 1005 note 35. 

22. N.T.—Brooklyn v. Patchen, 8 
Wend. 47. 

20 CJ. p 1006 note 36. 
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unless such officer is disqualified by reason of inter¬ 
est and service by the petitioner is not reversi¬ 
ble error in the absence of a statute prescribing 
the mode of service.24 

Number of jurors. There should be due com¬ 
pliance with statutory regulations governing the 
number of jurors ;25 but the fact that the number 
of jurors summoned is more^e or less27 than the 
number prescribed by statute does not necessarily 
avoid the proceeding, if the jury impaneled con¬ 
sists of the proper number, and with the acquies¬ 
cence of the parties the court may in a proper case 
impanel more than the statutory number of jurors 
provided it commits the case for deliberation only 
to the statutory number.28 

CJmUenges. As in common-law actions, a person 
interested in the proceedings may challenge the ar¬ 
ray,^9 but a challenge to the array relates to the 
manner or method of drawing the jury and does 
not suffice to raise objections to the qualifications 
of the jurors.90 A challenge for cause will lie 
in a proper case,^^ whether the proceedings are held 
in term time or in vacation.32 The right to, and 
number of, peremptory challenges is controlled by 


applicable statutory provisions,®^ under which the 
right to peremptory challenge may®^ or may not®^ 
exist. Challenges to jurors must be made before 
they are sworn and before they enter on their du¬ 
ties.®® If the landowner is then present, knowing 
a ground of challenge, and does not object, the 
right of challenge is waived, and it will be there¬ 
after intended, although it is not shown by the rec¬ 
ord, that the jurors were competent.®® A party 
cannot defeat the verdict by showing that he had 
no opportunity to challenge the jury, where he par¬ 
ticipated in the trial without objection.®® 

\ 

§ 284. Qualifications 

Jurors trying or assessing damages in condemnation 
cases should be disinterested, Impartial, and qualified as 
required by statutes. Objections to the competence or 
qualification of a juror are subject to waiver. 

There should be due compliance with statutory 
regulations governing the eligibility and qualifica¬ 
tions of jurors impaneled to try or assess damages 
in condemnation cases and disqualification of a 
juror may be ground for setting aside the judg¬ 
ment on appeal.^ 1 In some jurisdictions the qual¬ 
ifications of the jurors should be shown by the rec- 


2a. Mass.—Merrill v. Berkshire, 11 
Pick. 250. 

20 C.X p 1006 note 37. 

24. Ala.—^Folmar v. Polmar, 71 Ala. 
136. 

25. Colo.—Colorado Cent. B. Co. v. 
Humphrey, 26 F. 165, 16 Colo. 
34. 

20 C.J. p 1006 note 43. 

26. Mass.—Hosmer v. Warner, 15 
Gray 46—Fitchburg B. Co. v. Bos¬ 
ton, etc., R. Co., 3 Cush. 53. 

20 C.J. p 1006 note 49. 

27. N.Y.—Polly v. Saratoga, etc., B. 
Co., 9 Barb. 449. 

28. Mich.—Petition of City of De¬ 
troit, to Condemn Lands, 274 N.W. 
375, 280 Mich. 708. 

Protracted and expensive proceedings 
Action of court in impaneling 
fourteen instead of twelve jurorS} 
with order that but twelve jurors 
should participate in deliberations, 
was proper, where condemnation pro¬ 
ceeding to be heard by Jury was both 
' protracted and expensive and all par¬ 
ties interested acquiesced in the pro¬ 
cedure.—^Petition of City of Detroit, 
to Condemn Lands, supra. 

29. Ill.—^Haslam v. Galena, etc., B. 

Co., 64 Ill. 353. ! 

Mich.—Saginaw v. Campau, 61 N.W. 

. 65, 102 Mich. 594. 

30. Ohio.—Cleveland, C. C. & St. L. 
By. Co. v. Wehmeier, 170 N.B. 27, 
33 Ohio App. 475, error dismissed 
172 N.E. 306, 121 Ohio St. 616. 

20 C.J. p 1007 note 58 [a]. 


Sex 

Challenge to array was not suffi¬ 
cient to raise question as to,whether 
women could properly serve on Jury 
in railroad action to appropriate land. 
—Cleveland, C., C. & St. L. By. Co. v. 
Wehmeier, supra. 

31- Ill.—Wabash B. Co. v. Coon Bun 
Drainage & Levee' Dist., 62 N.E. 
679, 194 Ill. 310. 

20 C.J. p 1007 note 59. 

32. HI.—Chicago, etc., B. Co, v. Al¬ 
drich, 24 N.B. 763, 134 Ill. 9. 

83. Ala.—Brown v. Borne, etc., B. 

Co., 5 So. 195, 86 Ala. 206. 

Del,—Elbert v. Scott, 90 A. 587, 28 
Del. 1, affirming 88 A. 608, 27 
DeL 388. 

Ill.—^Illinois, eta, B. Co, v. Free¬ 
man, 71 N.E. 444, 210 Ill. 270—Fitz¬ 
patrick V. Joliet, 87 Ill. 58. 

20 C.J. p 1007 note 61. 

34. Ill.—Fitzpatrick v. Joliet, 87 
Ill. 58—St Louis, etc., B. Co. v. 
Lux, 63 HI. 523. 

35. Ala.—^Brown v. Home, etc., B. 
Co., 5 So. 195, 86 Ala. 206. 

Me.—^Barrett v. Bangor, 70 Me. 335. 

86. Ala.—^Molett v. Keenan, 22 Ala. 
484. 

37- Mich.—Smith v. Milton School 
Dist No. 2, 40 Mich. 143. 

20 C.J. p 1007 note 63. 

38. Mich.—^Mansfield, etc., B. Co. v. 

Clark, 23 Mich. 519. 

20 C.J. p 1008 note 64. 

89. Del.—Elbert v. Scott, 90 A.,687. 
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28 Del. 1, affirming 8$ A. 608, 27 
Del. 388. 

40. Colo.—Colorado Cent. B. Co. v. 

Humphrey, 26 P. 165, 16 Colo. 34. 
20 C.J. p 1008 note 67. 

41- Mich.—Sandusky Grain Co. v. 
Sanilac Cir. Judge, 150 N.W. 829, 
184 Mich. 126. 

Ground for mistrial not shown 
Where jurors questioned on the 
voir dire stated that they were not 
employees of the city which was 
seeking to condemn property, and 
subsequently three of the jurors 
were appointed to act and did act as 
election inspectors at a primary 
election held within such city, there 
was no proper basis for a claim that 
such jurors were incompetent or 
disqualified and the fulfilment by 
them without objection by counsel 
of their appointment as. election in¬ 
spectors did not furnish a ground 
for mistrial, there being proof of 
neither their incompetence nor dis¬ 
qualification. As election inspectors 
such jurors did not become em¬ 
ployees of the city and at any rate 
they .were not such inspectors when 
answering negatively the question on 
the voir dire respecting their em¬ 
ployment by the city.—Petition of 
City of Detroif to Condemn Lands, 
274 N.W. 375, 280 Mich. 708. 

Ground for setting aside verdict not 
shown 

Verdicts in consolidated expropria-, 
tion suits were not required to be 
set aside on ground of disqualifying 
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ord,42 although this is not the rule in all jurisdic¬ 
tions, ^3 and if a jury is appointed at the request of 
the landowner, and he makes no objections to per¬ 
sons selected, it will be presumed that they are com¬ 
petent, although the fact does not appear of rec- 

ord.-^^ 

Freeholders and householders. Under the provi¬ 
sions of some statutes or constitutions, jurors serv¬ 
ing in condemnation cases to try or assess damages 
should be freeholders^^ or householders^® of the 
vicinage."^^ 

Knowledge of land values. A juror is not dis¬ 
qualified because he is ignorant of land values.'*® 

Sex. Constitutional provisions that compensation 
for property condemned under eminent domain 
proceedings shall be ascertained by a jury of a stat¬ 
ed number of “men” have been construed as not 
prohibiting the service of women on such juries.^® 

Interest. The pecuniary or other interest of a 
person may disqualify him from serving on a jury 
to try or assess damages or compensation in a con¬ 


29 O.J.S. 

demnation case;®® but it has been held that the 
interest of a citizen and taxpayer of the munici¬ 
pality which is a party or in which the land lies, 
does not disqualify him.®^ The question of wheth¬ 
er disqualifying interest or prejudice is shown in 
any particular set of circumstances is addressed 
primarily to the sound discretion of the trial judge, 
which will not be overruled in the absence of 
abuse.®^ 

Stockholders in the condemning corporation are 
disqualified to act as jurors,®® as are also those of 
the corporation whose land is sought to be taken ;®^ 
but a stockholder in a company other than the peti¬ 
tioner, and which has already acquired its right of 
way,®® or whose proceeding is to be tried immedi¬ 
ately after the one at bar,®® is not incompetent. 

Jurors are generally held incompetent if ^ they 
have previously served as jurors in the same pro¬ 
ceeding,®*^ although there are decisions to the con¬ 
trary;®® but where there are issues affecting com¬ 
pensation to be awarded to different landowners, ju¬ 
rors are not disqualified on one issue merely be- 
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interest of part of jurors who were 
employees of parish, in absence 
of showing that parish was interest¬ 
ed to extent that it would be re¬ 
quired to produce funds for pay¬ 
ment of amount of verdicts rendered. 
—^Louisiana Highway Commission v. 
Treadaway, La,App., 173 So. 209, af¬ 
firmed Louisiana Highway Commis¬ 
sion V. Treadway, 175 So. 94. 

42. Miss.—^WTiite v. Memphis, B. & 
A. B. Co., 1 So. 730. 64 Miss. 
566. 

Wis.—^U. S. V. Summit, 1 Finn, 566. 

20 C.J. p 1008 note 68. 

42. Ky .—Gay v. Coldwell, Hard. 63. 
20 C.J. p 1008 note 69. 

44. Ala.—^Long v. Commissioners* 
Ct., 18 Ala. 482. 

45. Colo.—Colorado Cent. R. Co. v. 
Humphrey, 26 P. 165, 16 Colo. 
34. 

W.Va,—Charleston & South Side 
Bridge Co. v. Comstock, 15 S.E. 
69, 36 W.Va. 263. 

20 C.J. p 1008 note 72. 
lEandatory character of statute 
Code S 884, providing that in con¬ 
demnation proceedings by a city or 
town the jury shall be made up of 
freeholders of the city or town. Is 
mandatory, and must be given effect. 
—^Beers v. Incorporated Town of 
Gilmore City, 196 N.W. 602, 197 Iowa 
7. 

42. Ind.—^Louisville, New Albany, & 
St. Louis Air Line R. Co. v. Dry- 
den, 39 Ind. 399. 

20' C.J. p 1008 note 73. 

eiff, SLLoh.—^Mt. Clemens v. Macomb 


Clr. Judge, 77 N.E. 936, 119 Mich. 
293. 

20 C.J. p 1008 note 74. 

48. La.—Louisiana Ry. & Nav. Co. v. 
Sarpy, 51 So. 433, 125 La. 388. 

4S. Ohio.—Thatcher v. Pennsyl¬ 
vania, O. & D. R. Co., 167 N.B. 682. 
121 Ohio St. 205, affirming 168 
N.B. 859, 33 Ohio App. 242—Cleve¬ 
land, C., C. & St. L. Ry. Co. v. 
Wehmeier, 170 N.E. 27, 33 Ohio 
App. 475, error dismissed 172 N.B. 
306, 121 Ohio St 616. 

Beaniremeut as rdatiiigr to mods of 
tiliU 

Constitutional requirement that 
jury of twelve men determine com¬ 
pensation relates to mode of trial, 
not Jurors* qualifications.—Thatcher 
V. Pennsylvania, O. & D. R. Co., 167 
N.E. 682, 121 Ohio St 205, affirming 
168 NJS. 859, 33 Ohio App. 242. 

Mich.—Kundinger v. Saginaw. 26 
N.W. 634, 59 Mich. 355. 

20 C.J. p 1008 note 75. 

Disqualifying interest not shown by 
land ownership 

Juror was not disqualified in con¬ 
demnation proceeding by ownership * 
with plaintiff's counsel of land used 
by witnesses as basis of comparison 
in fixing value,—People v. Pommer- 
enlng, 230 N.W. 194, 250 Mich. 391. 

61- Cal.—Oakland v. Pacific Coast 
Lumber & Mill Co., 163 P. 706, 171 
Cal. 392. 

20 C.J. p 1009 note 76. 

52. Wash.—State v. Wenatchee Val¬ 
ley Holding Co., 14 P.2d 61, 169 
Wash. 536. 


Belief that case should be settled 
out of court 

Juror's statement that he thought 
condemnation case should be set¬ 
tled out of court did not show bias 
or prejudice.—State v. Wenatchee 
Valley Holding Co., supra. 

Assistance to condemnor 
A large measure of discretion is 
confided to the trial Judge in deter¬ 
mining whether or not a ‘juror is 
prejudiced, and where the juror 
states that he is not prejudiced and 
there Is nothing to show that he has 
been engaged in litigation or contro¬ 
versies of a similar kind, the mere 
fact that as a member of a chamber 
of commerce he has assisted in ob¬ 
taining a right of way for the same 
road in his county near his town 
does not show interest or prejudice 
disqualifying him from serving on a 
jury in a suit to condemn a right 
of way.—State ex rel. State Highway 
Commission v. Duncan, 19 S.W.2d 
465, 323 Mo. 339. 

50. U.S.—Chesapeake & O. Canal 
Co. V. Binney, C.C.D.a, 5 F.Oas. 
No.2,646, 4 Cranch C.C. 68. 

20 C.J. p 1009 note 77. 

5A Me.—Friend's App.. 53 Me. 387. 

55. N.T.—^People v. Columbia First 
Judge, 2 Hill 398. 

56. Mass.—Commonwealth v. Bos¬ 
ton & Maine R. Co., 3 Cush. 25. 

57. Ala.—^Folmar v. Folmar, 68 Ala. 

120 . 

20 C.J. p 1009 note 81. 

6a Ky.—Cowan v. Glover, 3 A.K. 
Marsh. 356. 

Pa.—In re Chartiers Tp. Road, 34 Pa. 
413. 
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cause they have heard another.®^ Prior service in 
similar proceedings does not disqualify.®^ Under 
some statutes, jurors who have previously served on 
a jury within a certain period, are disqualified.®^ 

Waiver of incompetence. The objection that ju¬ 
rors are not competent may be waived by failure to 
object in apt time,®^ or by acceptance of the com¬ 
pensation.®® 

§ 285. Oath and Compensation 

It is essential that the condemnation Jury be sworn 
and desirable that the record duly show such fact. No 
particular form of oath is required unless prescribed by 
statute, and irregularities in respect of the oath may be 
subject to waiver. Compensation may be denied such 
jurors unless allowed by statute. 

It is essential to the validity of the proceedings 
that the jury be sworn,®^ and it is generally held 
that a proper compliance with such requirement 
must be shown by the record,®® although. there is 
authority to the contrary.®® A mere recital in the 
record has been held, in some cases, to be prima 
facie evidence,®*^ and in others sufficient evidence,®® 
of the due administration of the oath; while other 
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decisions require the facts showing a compliance 
with the statute to appear on the record.®® 

Where the form of the oath is not expressly pre¬ 
scribed, it is sufficient to swear the jury in the usu¬ 
al form in which petit jurors are sworn for the trial 
of civil actions;"^® and where no specific form of 
oath is prescribed it is sufficient if it appears from 
the return that the jury ‘Vas sworn or affirmed ac¬ 
cording to law.”7i Where the form of oath is pre¬ 
scribed it must be substantially followed,^® but a 
substantial compliance is sufficient.^® It is ordi¬ 
narily unnecessary for the jurors to take an oath 
to support the state or federal constitution. 

A mere irregularity in the manner of administer¬ 
ing the oath or in its form may be waived.*^® 

Compensation. In the absence of a statutory pro¬ 
vision for compensation, jurors may be required to 
serve without pay.*^® Compensation may, however, 
be allowed under statutory regulations, which 
should be so construed as to give effect to all pro¬ 
visions thereof,or such matters may be left to 
the discretion of the court^s Jurors not properly 
sworn are not entitled to compensation. 
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59. Mo.—Hunt v. Columbia. 97 S. 
W. 9C5, 122 Mo.App. 31. 

Wash.—Manhattan Bldgr. Co. v. Seat¬ 
tle, 100 P. 330, 62 Wash. 226. 

60. Miss.—Yazoo-Mississippi Delta 
Levee Comrs. v. Dillard. 26 So. 
292, 76 Miss. 641. 

20 C.J. p 1009 note 84. 

61. Ill.—Chicago, P. & St. D. Ry. 
Co. v. Eaton, 26 N.E. 575, 136 Ill. 
9. 

20 C.J. p 1009 note 85. 

62. Mich.—Village of Paw Paw v. 
Plook. 183 N.W. 13, 214 Mich. 486. 

20 C.J. p 1009 note 87. 

Time of objecting 

<1) The objection should be made 
at the time the jury is being im¬ 
paneled.—Columbia Heights Realty 
Co. V. Macfarland, 31 App.D.C. 112— 
20 C.J. p 1009 note 87 [a]. 

(2) The qualifications of jurors 
should be inquired into on the voir 
dire examination and challenge for 
cause, if any, should be made then; 
and in the absence of inquiry by 
counsel at such time as to whether 
or not the jurors are freeholders, an 
objection based on their not being 
freeholders is waived.—People v. 
Pommerening, 230 N.W. 194, 250 
Mich. 391. 

(3) One purpose of requiremesit 
of statute relating to selection' of 
jury in expropriation suit that for¬ 
ty-eight names be selected and twen¬ 
ty-four drawn at least ten days 
prior to trial was to afford counsel 
opportunity to investigate eligibility 
of jurors, and property owners were 


not entitled to object to inclusion 
on jury of persons who might other¬ 
wise have been ineligible because 
not freeholders, after jurors had 
been accepted and taking of evidence 
had been commenced, notwithstand¬ 
ing that ineligible jurors answered 
falsely concerning ownership of real 
estate.—Louisiana Highway Com¬ 
mission V. Treadaway, La.App., 173 
So. 209, affirmed Louisiana High¬ 
way Commission, v. Treadway, 175 
So. 94. 

63. Mich.—Chatterton v. Parrott, 9 
N.W. 482,. 46 Mich. 432. 

64. Mich.-r-Bowler v. Perrin, 10 N. 
W. 180, 47 Mich. 154. 

Wis.—State v. Oshkosh, 64 N.W. 

1095, 84 Wis. 548. 

20 C.J. p 1009 note 90. 

65. Ala.—Owen v. Jordan, 27 Ala. 
608. 

20 C.J. p 1009 note 91. 

66. Tex.—Galveston, H. & S. A. Ry. 
Co. V. Baudat, 46 S.W. 939, 18 Tex. 
Civ.App. 595. 

20 C.J. p 1009 note 92. 

67. Ala.—^Lowndes County Comrs. 
Ct. V. Bowie, 34 Ala. 461. 

681 Ala.—^McAllilley v. Horton, 76 
Ala. 491. 

20 C.J. p 1009 note 94. 

69. lOiwa.—Walters v. Houck, 7 
Iowa 72. 

20 C.J. p 1010 note 95. 

70. Minn.—Wilkin v. St. Paul, Still- 
Water & Taylor's Palls R. Co., 22 
Minn. 177—^Knauft v. St. Paul, 
Stillwater & Taylor's Falls R. Co., 
22 Minn. 173. 


Wis.—State v. Oshkosh, 64 N.W. 
1095, 84 Wis. 548. 

71. Del.—In re Elbert, 88 A. 608. 27 
Del. 388, affirmed 90 A. 587, 28 
Del. 1. 

72. Ala.—Molett v. Keenan, 22 Ala. 
484. 

20 C.J. p 1010 note 97. 

73. Md.—Tide Water Canal Co. v- 
Archer, 9 Gill & J. 479. 

W.Va.—Grafton & G. R. Co. v. Fore¬ 
man, 24 W.Va. 662. 

20 C.J. p 1010 note 97. 

Form of oath held sufficient 
The usual form of oath admin¬ 
istered ito commissioners in con¬ 
demnation proceedings is sufficient 
for jurors who are sworn to try or 
assess compensation in such cases. 
—State Road Commission of West 
Virginia v. McMurray, 137 S.B. 530, 
103 W.Va. 346. 

74. Mass.—Barnes v. City of 
Springdeld, 168 N.E. 78. 268 Mass. 
497, certiorari denied 50 S.Ct. 346, 
281 U.S. 732, 74 L.Ed. 1148. 

75b Ala.—Long v. Commissioners' 
Ct, 18 Ala. 482. 

Ill.—Rock Island, etc., R.' Co. v. Mc¬ 
Kinley, 64 Ill. 338. 

20 C.J. p 1010 note 98. 

76- Ky.—^Ex parte Godshaw, 10 Ky. 
L. 629. 

77- Mich.—Rorabacher v, Nichols, 
130 N.W. 189, 165 Mich. 127. 

20 C.J. p 1010 note 2. 

78. Mass.—Richardson v. Curtis, 68 
Mass. (2 Gray) 497. 

79- Pa.—^Matter of Nicetown Lane^ 
11 Phila. 377. . 
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§ 286. Conduct of Proceedings Generally 

The general rules govern the conduct of proceedings 
on trial or assessment of damages in a condemnation 
case, as in respect of reception of evidence, argument, 
anci conduct of counsel and Judge, and the conduct of 
the jury, subject, however, to such departures from the 
usual trial procedure as may result from differences in 
local practice, as where such a Jury is regarded as one 
of inquest acting as arbiter of both law and fact. 

Except as differences may arise from particular 
provisions of local practice, such as those consid¬ 
ered infra this section, the trial of a condemnation 
case is similar to that of other civil actions,^® and 
in the absence of contrary provision of law the 
general rules control in respect of the conduct of 
the parties SI Where the trial is in the county court 
instead of before a justice and jury, it has been held 
that there must be a full hearing and not one limit¬ 
ed as provided by statute in the case of trials be¬ 
fore the justice of the peace.ss 

While the jury of inquest should usually hold it 
on the day mentioned in the writ, yet if the inquest 
is held on a subsequent day, and the parties are 
present, the proceedings are not invalidated and 
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ordinarily the petitioner in condemnation proceed¬ 
ings cannot fix the time of trial.s^ 

The hearing before a jury may be presided over 
by a judge,S5 by a sheriff,®® by a court commission¬ 
er,®^ or by some other officer or person, depending 
on the local practice. Interest in the event disquali¬ 
fies one appointed to preside over the jury.®® 

Functions of judge and jury. The functions of 
the judge or other presiding officer and of the jury 
in a condemnation proceeding vary according to the 
statutes of the jurisdiction.®® In particular juris¬ 
dictions it has been held that the jury acts as a dis¬ 
interested assessing or appraising board to deter¬ 
mine, from the evidence, the fair market value of 
the property takenthat as residents of the vicin¬ 
ity they are presumed to have some personal knowl¬ 
edge of property values and may rely on their own 
opinions as well as on the testimony that such 
a jury is one of inquest, authorized to act as arbi¬ 
ters of law and fact, with the judge attending in 
a purely advisory capacity,®® and without the con¬ 
trol over the proceeding possessed by a trial judge 
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80. Wash.—^In re Skagit River Pow¬ 
er Plant, 201 P. 300, 117 Wash. 
36$. 

Interference with Jury 
A statute providing that In - con¬ 
demnation proceedings by a city the 
city attorney may attend and give 
to the Jury legal advice and coun¬ 
sel concerning their duties is void, 
as violating the rule that juries 
must he free from the influence of 
a party or his counsel.—Paul v. De¬ 
troit, 32 Mich. 108. 

Reducing testimony to writing 
Mich.—Benton Harbor Terminal R. 
Co. V. King, 91 N.W. 641, 131 
Mich. 377. 

20 C.J. p 1011 note 17 [bj. 

Reftisal of continuance sustained 
In proceeding by city to condemn 
land for park purposes, refusal to 
withdraw a juror and continue the 
case, because owner’s counsel had 
not prepared her case in accordance 
with the measure of damages adopt¬ 
ed by the court, was held not an 
abuse of discretion.—^Nichols v. City 
of Cleveland, 135 N.E. 291, 104 Ohio 
Ct. 19, 

Reopening case 

Permitting highway commission to 
reopen case in condemnation pro¬ 
ceeding after it had rested was held 
not abuse of discretion.—State v. 
Whitcomb, 22 P.2d 823, 94 Mont. 
415. 

Right to be heard by counsel 
Mich.—Benton Harbor Terminal R. 
Co. V. King, 91 N.W. 641, 131 Mich. 
377. 

2p C-J. p 1011 note 17 [a]. 

Mich.—^Detroit, etc., R. Co. v. 


Campbell, 103 N.W. 856. 140 Mich. 
384. 

Ohio.—^Nypano R. Co. v. Wadsworth 
Salt Co.. 29 Ohio Cir.Ct. 110. 

20 C.J. p 1011 note 20. 

82 . Miss.—^Mississippi State High¬ 
way Commission v. Reddoch, 186 
So. 298, 184 Miss. 302, followed in 
186 So. 300 and Mississippi State 
Highway Commission v. Huff, 186 
So. 314. 

831 Ky.—^Vogle v. Bridges, 22 S.W. 
82, 15 Ky.L. 6. 

84k Ill.—Mills V. Forest Preserve 
Dist. of Cook County, 178 N.E. 
126, 345 Ill. 503. 

85. Mich.—^Fort St. Union Depot 
Co. V. Backus, 61 N.W. 787, 103 
Mich. 556. 

20 C.J. p 1010 note 6. 

86. Mass.—^Tripp v. Bristol County, 
2 Allen 656—Pittsfield & North 
Adams R. Corp, v. Foster, 1 Cush. 
480. 

20 C.J. p 1010 note 7. 

87. Mich.—^Fort St. Union Depot 
Co. V. Backus, 52 N.W. 790, 92 
Mich. 33. 

sa Mass.—Merrill v. Berkshire, 11 
Pick. 269. 

20 C.J. p 1010 note 10. 

89. Mass.—Read v. Cambridge, 124 
Mass. 667, 26 Am.R. 690. 

Mich.—Chicago, D. & C. Grand Trunk 
Junction R. Co. v. Jacobs, 198 N. 

’ W. 621, 226 Mich. 677. 

Ohio.—City of Bellevue v. Stedmaii, 
25 N.E.2d 695, 63 Ohio App. 150. 

20 C.J. p 1010 note 11. 

90. Ohio.—City of Bellevue v. *Sted- 
man, supra—Martin v. City of 
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Columbus, 127 N.E. 411, 101 Ohio 
St. 1. 

91. La.—City of New Orleans, by 
and through Public Belt Railroad 
Commission for City of New Or¬ 
leans, v. Atkinson, 158 So. 363, 
180 La. 992—Louisiana Highway 
Commission v. Ferguson, App., 153 
So. 342. 

92. Mich.—^In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313—In 
re Parkside Housing Project-Con- 
nor and Warren Avenue, Detroit, 
287 N.W. 571, 290 Mich. 582—In 
re Widening of Michigan Ave. 
from Roosevelt to Livernois Ave¬ 
nues, *273 N.W. 798, 280 Mich. 539 
—In re Bagley Ave. in City of De¬ 
troit, 226 N.W. 688, 248 Mich. 1— 
In re Harper Ave., 213 N.W. 74, 
237 Mich. 684—Chicago, D. & C. 
Grand Trunk Junction R. Co. v. 
Jacobs, 196 N.W. 621, 225 Mich. 
677. 

20 C.J. p 1010 note 11 [b] (1), p 
1015 note 64 [e], p 1016 note 71. 
Credibility of witnesses 
The jurors in condemnation pro¬ 
ceeding are the judges of credibility 
of witnesses and truthfulness of 
their statements.—In re Widening of 
Michigan Ave. from Roosevelt to 
Livernois Avenues, 273 N.W. 798, 280 
Mich. 639. 

PuBctions of Judge 
Acting in a purely advisory ca¬ 
pacity, the Judge decides questions 
of law while attending the jury and 
administers oaths to witnesses, but 
the jury nevertheless are the judges 
of law and fact—^In re Parkside 
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in a common-law action,and that a large discre¬ 
tion is accorded to an eminent domain jury in the 
taking of testimony and in other particulars, which 
does not bind them to the strict rules of evidence 
and technicalities of trial prevailing in nisi prius 
courts.^^ It has been held that the jury may rely 
on their own opinion or judgment as well as on the 
testimony in determining value,95 but under the 
practice in other jurisdictions the jury, even though 
viewing the premises, must base their verdict and 
award on the evidence and not on their individual 
judgment^® . 

The' presiding officer is sometimes required to cer¬ 
tify the proceedings and verdict,and his official 
return, when made and filed in court is conclusive 
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and cannot be amended.®® He may have power to 
continue the hearing by adjournment, although such 
power is not expressly granted by the statute.®® 

Argument and conduct of counsel. In accordance 
with the general rules discussed in the C.J.S. title 
Trial §§ 158-202, also 64 C.J. p 233 note 98-p 296 
note 47, the arguments and conduct of counsel 
should conform to law and the ethics of the pro¬ 
fession and will be deemed improper where failing 
to do so,i as where counsel makes improper refer¬ 
ence to the personal interests of the assessing jury 
as taxpayers,® or to other extraneous matters of a 
prejudicial character,® or improperly examines or 
cross-examines witnesses.^ The regulation of such 
matters, however, is addressed primarily to the sound 


Housing Project-Connor and War¬ 
ren Avenue, Detroit, 287 N.W. 671, 
290 Mich. 582. 

Damages from separation of street 
grades 

In a proceeding brought under the 
act of 1893, as amended, to secure a 
determination by jury of damages 
resulting to abutting property own¬ 
ers from separation of street grades, 
It has been held that the extent to 
which abutting property was af¬ 
fected by changing street grade was 
for the jury.—City of Grand Rapids 
V, Kotvis, 222 N.W. 740, 245 Mich. 
319. 

Jurors as judges of facts and weight 
and credibility of evidence gener¬ 
ally see infra § 289. 

90L Mich.—In re Bagley Ave. in 
City of Detroit, 226 N.W. 688, 248 
Mich. 1—In re Owen and Memorial 
Parks, 221 N.W. 279, 244 Mich. 
377. 

94. Mich.—In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313— 
Chicago, D. & C. Grand Trunk 
Junction R. Co. v. Jacobs, 196 N.W. 
621, 225 Mich. 677. 

95. La,—Louisiana Highway Com¬ 
mission V. Ferguson, 146 So. 319, 
176 La. 642—Louisiana Highway 
Commission v. Boudreaux, 139 So. 
521, 19 La.App. 98. 

Technical rules unimportant 

(1) While many technical rul«s 
have been promulgated for deter¬ 
mining value, they are relatively un¬ 
important and the jury in a con¬ 
demnation proceeding may rely on 
its own sound judgment and discre¬ 
tion as applied in the light of all 
the relevant facts, including both 
those ascertained from the testi¬ 
mony and those ascertained by their 
own view of the premises, in arriv¬ 
ing at the fair valuation to be placed 
on property ' taken.—In re Bagley 
Ave. in City of .Detroit, 226 N.W. 
688, 248 Mich. 1. 

(2) The determination of value 


is not a matter of formulas or ar¬ 
tificial rules, but of sound' judg¬ 
ment and discretion based on con¬ 
sideration of all relevant facts in 
particular case, “value” being only 
the effect of relative human desire 
for compared objects expressed in 
terms of a common denominator.— 
In re Widening of Michigan Ave. 
from Roosevelt to Livernois Ave¬ 
nues, 273 N.W. 798, 280 Mich. 539. 

96. Ill.—Illinois Power & Light 
Corporation v. Parks, 153 N.B. 483, 
322 Ill. 313. 

View generally and its effect as 
evidence see infra § 288. 

97. Me.—^Allen v. Androscoggin R. 
Co., 60 Me. 494. 

20 C.J. p 1010 note 12. 

98. Me.—Gay v. Gardiner, 54 Me. 
477. 

99. Colo.—Colorado Midland R. Co. 
V. Bowles, 23 P. 467, 14 Colo. 85. 

N.Y.—Polly V. Saratoga & Washing¬ 
ton R. Co., 9 Barb. 449. 

20 C.J. p 1011 note 14. 

1- Colo.—Denver Joint Stock Land 
Bank v. Board of Com’rs of El¬ 
bert County, 98 P.gd 283. 

Pla.—^Doty V. City of Jacksonville, 
142 So. 599, 106 Fla. 1. 

Mo.—Missouri Power & Light Co. v. 
John Hancock Mut. Life Ins. Co., 
App., 58 S.W.2d 321. 

Or.—State v. Fitzgerald, 58 P.2d 508, 
154 Or. 182. 

Argument during cross-ezaxuination 
In proceedings under city charter, 
it was improper for trial court and 
counsel for city, who had not inter¬ 
posed an objection to cross-exam¬ 
ination of a witness, to carry on an 
argument while a witness was be¬ 
ing cross-examined by opposing 
counsel.—In re Parkside Housing 
Project-Connor and Warren Avenue, 
Detroit, 287 N.W. 571, 290 Mich. 582. 
SeqLUMt that jury be permitted to 
view land 

Action of condemnor’s attorney in 
requesting in jury’s, presence that 
jury be sent to view land, which was 
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located in another county, was im¬ 
proper.—State ex rel. State Highway 
Commission v. Lindley, 113 S.W.2d 
132, 232 Mo. App. 831, conforming 
to mandate State ex rel. State High¬ 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666, 340 Mo. 802, 
quashing record and remanding cause 
State ex rel. State Highway Com¬ 
mission V. Lindley, 96 S.W.2d 1065. 
Objection to argument properly sus¬ 
tained 

In proceeding for condemnation of 
land for highway, sustaining objec¬ 
tion to argument on behalf of land- 
owners, that instruction given by 
court meant that state could do any¬ 
thing it wished with condemned 
tract and thus deprive landowners 
of access to highway, was not er¬ 
ror.—State ex rel. State Highway 
Commission v. Bailey, Mo.App., 115 
S.W.2d 17. 

2. Fleu—^Doty v. City of Jackson¬ 
ville. 142 So. 599, 106 Fla. 1. 

Payment of award from “pockets of 
Jurors” 

In proceeding to condemn land for 
highway purposes, argument by 
counsel for petitioner that any pay- 
riient to be made would come out 
of the ’ jurors’ pockets was prejudi¬ 
cial.—Denver Joint Stock Land Bank 
V. Board of Com’rs of Elbert Coun¬ 
ty, Colo., 98 P.2d 283. 

3. Tex.—Plllot V. City of Houston, 
Civ.App., 51 S.W.2d 794. 

Wealth of landowner 
Argument landowner was rich and 
would have donated condemned land 
to city if he were good citizen was 
reversible error, and its prejudicial 
effect was not cured by general in¬ 
struction that jury would be gov¬ 
erned by evidence and^ that counsel’s 
argument was not evidence.—^Pillot 
V. City of Houston, supra. 

4. Ill.—City of Chicago v. Cunnea, 
160 N.E. 559, 329 Ill. 288. 

Irrelevant question designed to 
arouse Jury’s sympathy 
Questioning witness testifying SbS 
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discretion of the trial judge,® and argument or con¬ 
duct of counsel of a nonprejudicial character will 
not invalidate the proceedings.® Improper remarks 
of counsel will not invalidate the proceedings where 
the jury was not misled,^ or where the court in¬ 
structed the jury to disregard such remarks.® 

Remarks and conduct of judge. The remarks and 
conduct of the judge presiding in the trial or as¬ 
sessment of damages before a jury in condemnation 
cases should be such as will promote a fair and im¬ 
partial trial.® 

Conduct and proceedings of jurors. In the ab¬ 
sence of contrary provision of law, the general rules 
control in respect of the conduct of the jurors.^® 


The jury may be permitted to take exhibits with 
them to the jury room provided they are instructed 
as to the nature of, and use which they shall make 
of, such exhibits.ii If a juror knows any particu¬ 
lar fact material to the issue he should be sworn 
as a witness and examined in open court.^® 

Reception of evidence. In the absence of con¬ 
trary constitutional or statutory regulations, the 
general rules governing trials of civil actions apply 
to condemnation proceedings with respect to the 
reception of evidence,^® and under such rules, as 
discussed in the CJ.S. title Trial §§' 55-156, also 
64 CJ. p 110 note 72-p 232 note 84, and the facts 
of particular cases it has been held proper to 


to value, respecting* what would he 
done with owners, ousted from 
homes when their property was con¬ 
demned was objectionable.—City of 
Chicago V. Cunnea, supra. 

5. Abuse of dlscxetion not shown 
Refusal of mistrial, for arguments 
on admissibility of evidence regard¬ 
ing use of adjoining land in con¬ 
struction of power line, was not 
abuse of discretion.—^Alabama Pow¬ 
er Co. V. Berry, 130 So. 641. 222 Ala. 
20 . 

' 6 . Ill.—^Forest Preserve Dist of 
Cook County v. Dearlove, 169 N.B. 
753, 337 Ill. 556—City of Chicago 
V. McGowan, 155 N.B. 37, 324 111. 
164. 

Mo.—Texas Empire Pipe Line Co. 

V. Stewart, App., 35 S.W.2d 627, 
reversed on other grounds 66 S. 

W. 2d 283, 331 Mo. 626. 

Okl.—City of Tulsa v. Horwltz, 3 P. 

2d 841, 151 Okl. 201. 

Tex.—^Massie v. City of Ploydada. 
Civ.App., 112 S.W.2d 243. 

Xteference to landowner’s loss of 
privacy from oonstractibn of road, 
In connection with argument as to 
damages, although couched in som'e- 
what extravagant terms, was not 
prejudicially improper.—State ex rel. 
State Highway Commission of Mis¬ 
souri V. Craighead, Mo.App., 65 S. 
W.2d 145. 

7. Mich.—^Detroit v. Gray, 150 N. 
W. 121, 183 Mich. 193. 

Sta Ga.-i—Gate City Terminal Co. v. 

Thrower, 71 S.E. 903, 136 Ga. 456. 
Mo.—State ex rel. State Highway 
Commission v. Perbert, App., 71 
S.W.2d 55. 

20 C.J. p 1011. note 23. 

Curing error by Instruction 
Counsers reference to assertion 
that broker had admitted contract 
was forfeited, if error, was cured 
^heve. , court instructed that there 
was no issue, as to forfeiture of con> 
i^re^^F-orest Preserve Dist of Cook 


County V. Deajrlove, 169 N.E. 753, 
837 111. 555. 

9. Mich.—In re Parkside Housing 
Project-Connor and Warren Ave¬ 
nue, Detroit 287 N.W. 671, 290 
Mich. 582. 

Bidiculing counsel and reflectliig on 
character 

In condemnation proceedings un¬ 
der provisions of city charter where¬ 
in counsel for city continued re¬ 
examination of a certain witness, 
thus giving counsel for landowners 
right to further cross-examination, 
statement by trial court to city coun¬ 
sel, referring to opposing counsel, 
"He was through with him (the wit¬ 
ness) until you started him up. If 
you will let him alone he will stop. 
Yes, he will run down. They all 
run- dry,” was improper as making 
counsel subject to unjustified ridi¬ 
cule. Also, a statement by trial 
c<urt that he could "make another 
observation” about counsel for land- 
owners, but that “it might be a lit¬ 
tle off the record,” was improper 
as leading jury to believe that court 
had knowledge of something which 
would reflect on character or in¬ 
tegrity of counsel.—^In re Parkside 
Housing Project-Connor and Warren 
Avenue, Detroit, supra. 

Showing bias 

In condemnation proceedings, 
statement by trial court to city coun¬ 
sel, "But I am afraid you are open¬ 
ing up the door for this man (op¬ 
posing counsel) to flood in,” was im¬ 
proper, as indicating bias.—^In re 
Parkside Housing Project-Connor 
and Warren Avenue, Detroit, supra. 
Remarks and conduct of judge in 
trials generally are considered in 
the C.J.S. title Trial §§ 48-51, al¬ 
so 64 C.J. p 90 note 76-p 103 note 
82. 

10. Del.—Elbert v. Scott, 90 A. 587, 
28 Del. 1, affirming 88 A. 608. 27 
Del. 388. 

Minn.—State v. Wheeler, 230 N.W. 
91. 179 Minn,’657. 
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Tex.—State v. Layton, Civ.App., 147 
S.W.2d 515. 

ConversatioxL of witnesses with juror 
Refusing to declare mistrial in 
condemnation proceeding, sought be¬ 
cause two witnesses for state were 
seen conversing with a juror during 
recess, was no abuse of discretion 
where counsel for landowners did 
not ask that Juror be Questioned but 
stated, when requesting an inquiry, 
that he "did not know that anything 
wrong had transpired” and court al¬ 
lowed gn:‘eat latitude in examining 
the witnesses.—State ex rel. State 
Highway Commission v. Bailey, Mo. 
App., 116 S.W.2d 17. 

11. Wash.—Newell v. Loeb, 137 P. 
811, 77 Wash. 182. 

20 C.J. p 1011 note 25. 

12. Mass.—Schmidt v. New York 
Union Mut. F. Ins. Co., 1 Gray 5291 

20 C.J. p 1011 note 24. 

12L Idaho.—Portneuf-Marsh Valley 
Irr. Co. v. Portneuf Irr. Co., 114 
P. 19, 19 Idaho 483. 

20 C.J. p 1011 note 19. 

Order of proof 

In proceeding to ascertain dam¬ 
ages accruing to farm owner from 
construction of highway . across 
farm, permitting of farm owner. In 
rebuttal, to recall expert witnesses 
on valuations to show that they had 
considered certain sales in fixing 
their estimates, was not error, since 
matter was one of order of proof 
which was within trial judge's dis¬ 
cretion.—^Puloka V. Commonwealth, 
185 A. 801, 323 Pa. 36. 

ZntrodTictloii of letter relevant in 
part 

Since letter between railroad ofii- 
cers contained matter relevant and 
admissible on issue of damages to 
residue, introduction thereof in evi¬ 
dence would not be error as against 
general objection.:—Cleveland, C., C. 
& St L. Ry. Co. V. Lindner, 178 N- 
E. 322, 40 Ohio App. 265. 
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strike^^ or to refuse to strikers particular testi¬ 
mony, or improper to strike it.^® Evidence of land 
values and damages should be presented to the jury 
as clearly and concisely as possible,although con¬ 
siderable discretion may be reposed in the trial court 
with respect to reception.of evidence as to such 
matters.^® Where the practice in condemnation 
proceedings is for the jury to act as arbiters of law 
and fact, the law contemplates that the practice re¬ 
specting the admission of testimony shall be as sim¬ 
ple as due regard for justice permits and the usual 
common-law rules as to reception of evidence do 
not necessarily control.^® 

Waiver of objections. Objections to matters aris¬ 
ing in connection with the conduct of the trial be¬ 
fore a jury assessing damages in condemnation cas¬ 


es are subject to waiver.^o 
§ 287. Right to Open and Close 

Broadly speaking, the right to open and close rests 
with the party having the burden of proof in proceedings 
to assess damages for condemnation, and under the facts 
as applied in the light of local practice such right may 
rest with either the landowner or the condemnor. 

The party who asserts the affirmative of the is¬ 
sue, and on whom, for that reason, is the burden of 
proof, and against whom the issue will be decided 
if no evidence is given is entitled to open and 
close.2i It is generally held that the landowner is 
entitled to exercise such right, no matter which 
party initiates the proceedings,^^ and this rule may 
or may not be followed where both parties appeal 
from, or file exceptions to, the reports of commis- 


14. Cal.—City of Redding: v. Dies- 

telhorst, 59 F.2d 177, IS CaLApp. 

2d 184. 

Speculative considerations as to val- 
ue 

In proceeding: by city to condemn 
land for hig:hway and bridg:e pur¬ 
poses, striking: testimony as to its 
value for bridge site was not error 
where it appeared that demand for 
bridge sites was limited, that avail¬ 
able sites were numerous and that 
testimony was based on fact that 
city needed land, since such testi¬ 
mony was based on speculative, re¬ 
mote, and conjectural possibilities.— 
City of Redding v. Diestelhorst, su¬ 
pra. 

15. Ill.—Illinois Iowa Power Co. v. 

Guest, 18 N.E.2d 193, 370 Ill. 160. 

Szplanation of landowner’s appar¬ 
ently conflicting: statements as 
to valne 

In condemnation proceeding, where 
landowner swore in first answer that 
condemned land was worth five hun¬ 
dred dollars an acre and swore to 
amended answer In which value was 
set at one thousand dollars an acre, 
court properly refused to strike his 
explanation of increased demand as 
due to Intervening increase in value. 
—People V. McReynolds, 87 P.2d 734, 
31 Cal.App.2d 219. 

15. Tex.—McChristy v. Hall County, 

Civ.App., 140 S.W.2d 676. 

Erroneous striking of evidence as 
to value 

In condemnation proceeding by 
which county sought to acquire tract 
■of land from which it could obtain 
rock, gravel, and earth for use in 
constructing abutting highway, right 
of way for which was procured in 
independent proceeding, court erred 
in striking witness’ testimony as to 
value of land based on location of 
highway since striking of testimony 
in effect deprived landowner of all 
value that had( been brought to prop¬ 


erty by location of highway and of 
present value which witness stated 
land had by virtue of contemplated 
establishment of highway.—McChris¬ 
ty V. Hall County, supra. 

17. Ill.—Illinois Power & Light Cor¬ 
poration V. Parks, 153 N.E. 483, 322 
Ill. 313. 

18. Md.—^Williams v. New York, P. 
& N. R. Co., 137 A. 506, 153 Md. 
102 . 

Sales of neighboring lands 
In condemnation proceedings, trial 
court has large discretion to deter¬ 
mine degree of similarity and near¬ 
ness of time and place required to 
render admissible evidence of price 
realized ffom sales of neighboring 
lands.—^Williams v. New York, P. & 
N. R. Co., supra. 

19. Mich.—^In re Parkside Housing 
Project-Connor and Warren Ave¬ 
nue, Detroit, 287 N.W. 571, 290 
Mich. 582. 

Offer of proof in connection with 
easement 

In grade separation proceeding, 
abutting owner’s offer of proof re¬ 
specting damages based on alleged 
easement by prescription in right to 
use certain lead tracks was properly 
rejected because offer did not in¬ 
clude showing that easement be¬ 
longed to such owner.—^In re City 
of Detroit. 246 N.W. 51, 261 Mich. 
278. 

80. Ill.—^Forest Preserve Dist. of 
Cook County v. Eckhoff, 24 N.E.2d 
’ 52, 373 Ill. 391. 

Time of objecting 

(1) Pact that testimony of wit¬ 
nesses was objected to at close of 
testimony of each rather, than as 
testimony was, given was not fatal, 
where complete cross-examination 
was required to demonstrate that 
witness’ original estimate of dam¬ 
age was unsound.—State Highway 
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Commission v. Day, 180 So. 794, 181 
Miss. 708. 

(2) Objection to proof made by 
park district, that it contemplated 
construction of a road on property 
taken that would afford access to 
part not taken, was waived by fail¬ 
ure to make objection when evidence 
was offered and by statement of 
counsel that he was not going to ob¬ 
ject to manner in which proof was 
made because he knew district's 
counsel could properly establish it.— 
Forest -Preserve Dist. of Cook Coun¬ 
ty v. Eckhoff, 24 N.B.2d 62, 372 Ill. 
391. 

Waiver of right to continnaiice not 
shown 

Minn.—State v. Wheeler, 230 N.W. 91, 
179 Minn. 567. 

ai. U.S.—U. S. V. Crary, D.C.Va., 2 
P.Supp. 870. 

20 C.J. p 1011 note 27. 
iTlme for motion for Closing argru 
ment 

In eminent domain proceeding, a 
landowners’ motion for closing ar¬ 
gument to the jury came too late 
when not made until all the evi¬ 
dence had been introduced and argu¬ 
ment was abo.ut to begin, and rea¬ 
sons for landowners* failure to move 
for the burden of proof at the 
proper time, as basis for demanding 
right to closing argument, were in¬ 
sufficient where landowners’ counsel 
were allegedly misled by happenings 
at trial but did not move for as¬ 
sumption of the burden of proof on 
the discovery of the facts.—^Adams 
v. Commonwealth ex rel. State High¬ 
way Commission, 146 S.W.2d 7, 286 
Ky. 38. 

22 . Mo.—Kansas City & G. Ryi Co. 
V. Haake, 63 S.W.2d 891, 331 Mo. 
429, 84 A.L.R. 1477. 

N.J.—Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 166. 

20 C.J. p 1011 note 28. 
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sioners or appraisers, as discussed infra § 372. In 
some jurisdictions, however, it is held except as 
the rule has been changed by statute that the con¬ 
demnor has the right to open and close, on the 
ground that the burden of proof is on him to make 
out a case.2® According to some decisions the mat¬ 
ter is within the sound discretion of the presiding 
judge,24 and, as shown infra § 365, its action is not 
ground for reversal unless the substantial rights of 
a party were prejudiced thereby. 

§ 288. View 

a. In general 

b. Purpose of view and effect as evi¬ 

dence 


a. In General 

Generally speaking, the court has power in its dis¬ 
cretion to grant or refuse a motion for view of the 
premises by the Jury, but under statute may be required 
to grant such a motion. The time and conduct of the 
view should accord with applicable provisions of prac¬ 
tice and is largely committed to the discretion of the 
trial judge. 

Condemnation proceedings being inquisitorial in 
character, the jury is not limited to the testimony 
introduced by the parties but may view the premis- 
es.25 While the court has power to direct a view 
of the premises by the jury,26 it may, as a rule, ex¬ 
ercise its discretion in the matter,2 7 and such dis¬ 
cretion will be reviewed only in case of abuse.28 
Where the statutes make it the duty of the jury to 
view the premises the parties interested may de- 


23. Ohio.—City of Bellevue v. Sted- 

maxi, 25 N.E.2d 695, 63 Ohio App. 

150. 

20 C.J. p 1012 note 31. 

Xn Te3Eas 

(1) Where the burden of proof on 
the whole case rests on plaintiff con¬ 
demnor, as where his rig^ht to con¬ 
demn has not been admitted by the 
landowner, the condemnor has the 
right to open and close, and the 
shifting of the burden to defendant 
landowner on the issue of damages 
will not give the right to him.— 
Fort Worth & D, N. Ry. Co. v. John¬ 
son, 84 S.W.2d 282, 125 Tex. 634, 
reversing. Civ.App., 53 S.W.2d 163. 

(2) ^ Where'the landowner does not 
admit the plaintiff’s right to con¬ 
demn, It is erroneous to permit him 
to open and close.—Central Power & 
Light Co. v. Mauritz, Civ.App., 7 S. 
W.2d 937, 

(3) Where the landowner admits 
the legal right of the plaintiff to 
condemn and that he has exercised 
such right, and the landowner takes 
the initiative in the introduction of 
evidence and offers testimony relat¬ 
ing only to damages, and assumes 
the burden of proof, the landowner 
has the right to open and close.— 
Texas Power & Light Co. v. Snell, 
Civ.App.. 15 S.W.2d 180—Texas Pow¬ 
er & Light Co. V.' Jones. Civ.App., 
293 S.W. 885—Houston Lighting & 
Po.wer Co. v. Daily, Civ.App., 291 
g.W. 317—20 C.J. p 1012 note 31 [a] 
( 2 ). 

(4) It has also been held, in a pro¬ 
ceeding by a city to condemn land 
for a waterworks, that since the bur¬ 
den is on a landowner, part of whose 
land was condemned, to show the 
amount of damage, he is entitled to 
open and conclude on both the evi¬ 
dence and the argument.—City of 
Rosebud v. Vitek, Civ.App., 210 S.W. 
728, dismissed for want of Jurisdic¬ 
tion. 

(5) Other holdings see 20 C.J. p 
1012 note 31 [a]. 


24. Cal.—^East Bay Municipal Utility 
Dist. V. Kieffer, 278 P. 476, 99 Cal. 
App. 240, rehearing denied 279 P. 
178, 99 CaLApp. 240. 

Nev.—Truckee River General Electric 
Co. V. Durham, 149 P. 61, 38 Nev. 
311. 

N.J.—^Ringwood Co. v. North Jersey 
Dist. Water Supply Commission, 
143 A. 369, 105 N.J.Law 165. 

20 C.J. p 1012 note 32. 

25. Mich.—In re Widening of Mich¬ 
igan Ave. from Roosevelt to Liv- 
ernois Avenues, 273 N.W, 798, 280 
Mich. 539. 

26. Neb.—^Drollinger v. Hastings, 
etc., R. Co., 153 N.W. 619, 98 Neb. 
520. 

20 C.J. p 1012 note 35. 

27. U.S.—U. S. V. Meyer, aC.A.Ill., 
113 F.2d 887. 

Ark.—^Dillon v. Levee Dist. No. 1, 
113 S.W.2d 729, 195 Ark. 685. 
Idaho.—Oregon-Washington R. & 
Nav. Co. V. Campbell, 202 P. 1065, 
34 Idaho 601. 

Iowa.—^Draker v. Iowa Electric Co., 
182 N.W. 896, 191 Iowa 1376. 

Kan,—^Harris v. Board of Com’rs of 
Wyandotte County, 101 P.2d 898, 
151 Kan. 946—^Fitch v. State High¬ 
way Commission, 21 P.2d 318, 137 
Kan. 584. 

Ky.—^Kentucky & West Virginia Pow¬ 
er Co. v. Saulsbury, 22 S.W,2d 281, 
231 Ky. 788. ' 

Okl.—^Ponca City v. Lewis, 60 P.2d 
’727, 177 Okl. 390—Champlin Re¬ 
fining Co. V. Donnell, 49 P.2d 208, 
210, 173 Okl. 527, 103 A.L.R. 157, 
citing Corpus Juris. 

W.Va.—Compton v. County Court of 
Marsliall County, 99 S.E. 85, 83 W. 
Va. 746. 

20 C.J. p 1012 note 36. 

Statutory provisions 

(1) Code Civ.Pract. provision au¬ 
thorizing jury view of premises in 
litigation generally is inapplicable 
to condemnation proceedings.—^Ken¬ 
tucky & West' Virginia Power Co. 


V. Saulsbury, 22 S.W.2d 281, 231 Ky. 
788. 

(2) Statute requiring view by com¬ 
missioners does not deprive trial 
court of discretion whether to send 
Jury to view premises in condemna¬ 
tion proceedings on request therefor 
by either party.’—Kentucky & West 
Virginia Power Co. v. Saulsbury, su¬ 
pra. 

28. Wis.—^Plck V. Rubicon Hydraulic 
Co., 27 Wis. 433. 

20 C.J. p 1013 note 37. 

Abuse of discretion not shown in per. 
mitting view 

(1) Where testimony Is conflicting 
as to character and situation of the 
land and the elements entering into 
Its value.—Forbes v. U. S., C.C.A. 
Ala., 268 F. 273, affirming, D.C., U. 
S. V. Forbes, 259 F. 585. 

(2) Where changes in condition of 
land did not affect the elements of 
valuation and damages concerning 
which the testimony was conflicting. 
—^Forbes v, U. S., supra. 

(3) Where there Is conflicting evi¬ 
dence respecting grade of sidewalk. 
—City of Somerset v. Gardiner, 16 
S.W.2d 303, 228 Ky. 512. 

Abuse of discretion not shown In 
xefusiiig view 

(1) Generally. 

Okl.—Champlin Refining Co. v. Don¬ 
nell. 49 P.2d 208, 173 Okl. 627, 103 
A.L.R. 157. 

Ky.—Kentucky & West Virginia Pow¬ 
er Co. V. Saulsbury, 22 S.W.2d 281, 
231 Ky. 788. 

(2) Where there was change of 
conditions. 

Kan.—Pitch v. State Highway Com- 
. mission, 21 P.2d 318, 137 Kan, 584. 
Okl.—Ponca City v. Lewis, 60 P.2d 
727, 177 Okl. 390. 

(3) Where premises were remote - 
farm difficult of access.—Louisville 
& N. R. Co. V. Williams, 28 S.W.2d 
982, 234 Ky. 661. 
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mand as a matter of right that it be done,29 even 
where the right to demand a view exists it may be 
waived.29 

Motion or requ^est for view. Under a statute pro¬ 
viding that the court may direct the jury to view 
the premises on request of either party, the court 
may direct such view without formal motion where 
one party has indirectly indicated that he desires 
it.2i In some jurisdictions the demand must be 
made as soon as the jury is sworn and before the 
evidence is taken,32 while in others it may be made 
after the evidence is in and the arguments con- 
cluded.33 The motion should not be made in the 
presence of the jury.24 

Time of view. While the better practice is for 
the jury to view the premises after the case has 
progressed to the point where the various items of 
damages to be considered in the light of rulings on 
evidence offered are known,25 the time of vjew is 
largely discretionary and it is not necessarily an 
abuse of discretion to permit a view at an earlier 
stage of the proceedings.26 in other words, the 
particular time in the progress of the trial at which 
the jury shall go on the premises is within the sound 
discretion of the court,37 unless the statute fixes 
the time, in which case the statutory provision must 
be complied with.38 It has been held that a day 
certain should be fixed for the view in the war- 
rant39 


§ 2g 

When there are several pieces of land belongir 
to different persons, the jury may view all the pie< 
es of land at one time.^® 

Conduct of view. The jury should be attended fc 
a proper officer in viewing the premises,or 
representative of each party should be present;^ 
but if no request is made that an officer accompan 
the jury the objection that they were not so accom 
panied is waived.*3 The presiding judge need nc 
accompany the jury in-the absence of a formal re 
quest*;** and the court may in its discretion refus 
to permit defendant’s counsel to accompany the jur 
on its view.*5 It is misconduct for the parties t 
make statements to the jury on the view in refer 
ence to the matter in issue.*® It is also miscon 
duct for some of the jurors, without the consent o 
the court, after the evidence is closed and before 
the argument, to visit the premises, in order -to ge 
a better understanding of the case.*^ If one juro 
fails to attend, the irregularity is waived by goin| 
to trial without objections.*® 

The view should be from all standpoints whicl 
will fairly inform the jury of the extent of the in¬ 
jury inflicted and the damages sustained,*® but onl} 
the land to be affected should be viewed.®9 In this 
connection, however,’it has been pointed out that a 
jury cannot be taken blindfolded to the property 
but may and must necessanly see the immediatel> 
surrounding property so that its view is not limited 


29. Ill.—^Kankakee & Seneca R. Co. 
V. Straut, 102 Ill. 666. 

W.Va.—Charleston & South Side 
Bridgre Co. v. Comstock, 15 S.E. 69, 
36 W.Va. 263. 

20 C.J. p 1013 notes 38, 39. 

30. Ill.—Rockford, Rock Island, & 
St. Louis R. R: Co. v. Ceppingrer, 
66 Ill. 510. 

20 C.J. p 1013 note 40. 

31. Ill.—South Park Com'rs v. Liv- 
ingrston, 176 N.E. 546, 344 Ill. 368. 

32. Pa.—^Denniston v. Philadelphia 
Co.. 1 Pa.Super. 699, 38 Wkly.N.C. 
332. 

\ 

33. Ill.—^Kankakee & Seneca R. Co. 
v. Straut, 102 Ill. 666. 

34. Miss.—-Mississippi State High¬ 
way Commission v. Smith, 192 So. 
448, 187 Miss. 613. 

Reference in opening* statement 
In eminent domain proceeding, an¬ 
nouncement to court hy attorney for 
property owner in opening statement 
to jury that he desired to serve no¬ 
tice on opposing counsel that mo¬ 
tion would later be made for the jury 
to view the premises was violative 
of rule against actual making of such 
motion in presence of the jury.—Mis¬ 
sissippi State Highway Commission 
V. Smith, supra. 


35. Mont.—State v. Bradshaw Land 
& Livestock Co., 43 P.2d 674, 99 
Mont. 95. 

36. Mont.—State v. Bradshaw Land 
& Livestock Co., supra. 

37. Ill.—Galena & So. Wis. R. Co. v. 
Haslam, 73 Ill. 494. 

38. Ala.—^Burden v. Stein, 25 Ala. 
456. 

Pa.—See In re Chester Housing Au¬ 
thority, 30 Del. 25. 

20 C.J. p 1013 note 47. 

Under Illinois local Improvement 
act in proceeding to widen street, 
permitting jury to view property 
four years after petition was filed, 
was improper.—City of Chicago v. 
KofC, 173 N.E. 666, 341 Ill. 520. 

39. U.S.—Chesapeake & O. Canal Co. 
V. Key, C.C.D.C., 5 P.Cas.No.2,649^ 
3 Cranch C.C. 599. 

40. Me.—^Jameson v. Androscoggin 
R. Co., 52 Me. 412. 

41. Colo.—Colorado Fuel & Iron Co. 
V. Four Mile R. Co., 66 P. 902, 29 
Colo. 90. 

20 C.J. p 1013 note 49. 

That trial judge accompanied jury 
instead of sheriff to view premises in 
condemnation* proceedings was not 
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error.—Commonwealth v. Anderson, 
14 S.W.2d 392, 228 Ky. 90. 

42. Pa.—^Zug V. Pittsburg, 45 A. 
61, 194 Pa. 367. 

43. Mich.—Port St. Union Depot Co. 
V. Backus, 52 N.W. 790, 92 Mich. 
33. 

44. Cal.—San Luis Obispo County 
V. Simas, 81 P. 972, 1 CaLApp. 175. 

45. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 P.2d 387. 

46. Ohio.—^Nypano R. Co. v. Wads¬ 
worth Salt Co., 16 Ohio Cir.Ct.,N. 
S., 410. 

47. Kan.—Ortman v. Union Pac. R. 
Co., 4 P. 858, 32 Kan. 419. 

4K Minn.—Gurney v. Minneapolis & 
St. C. Ry. Co., 43 N.W. 2, 41 Minn. 
223. 

*2- HI*—St. Louis & C. R. Co. v. 
Postal Tel. Co., 51 N.E. 382, 173 
Ill. 508. 

20 C.J. p 1013 note 43. 

50- Colo.—Wassenich v. City and 
County of Denver, 186 P. 533, 67 
Colo. 456. 

20 C.J. p 1013 note 44. 

View unauthorized of-other nearby 
property not to be appropriated.— 
Cincinnati Union Terminal Co. v. 
Banning, 27 Ohio N.P.,N.S., 548. ' 
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entirely to the property sought to be taken.5i 

b. Purpose of View and Effect as Evidence 

Unless the proceedings are brought under statutes 
excluding Jury trial in court and providing for determina¬ 
tion on the basis of view alone, the Jury’s view may not 
determine valuation of property in disregard of the evi¬ 
dence adduced in court, and some authorities hold that 
the purpose of a view is not to furnish evidence but 
merely to enable the Jury better to understand the evi¬ 
dence introduced in court. Other authorities, however, 
hold that the view may be considered as evidence or in 
the nature of evidence and that in making its decision 
the Jury may consider the case on the basis both of the 
evidence adduced in court and its Judgment as based 
on the view. 

There is some conflict in the authorities respect¬ 
ing the purpose of the j*ury*s view of the premises 
and its effect as evidence.52 In some cases it has 
been stated that the object of a view is merely to 
enable the jury better to understand and apply the 


evidence given in court, and that the view is not 
itself evidence on which the verdict may be based 
but according to other authorities the jury shall con¬ 
sider the testimony of the witnesses in connection 
with the facts as they appeared on the view, and 
shall ascertain the damages on the whole case, as 
thus presented,54 even if, in so doing, they arrive 
at a conclusion not in accord with the weight of 
testimony.55 It has been said that where the jury 
have viewed the premises, -their estimate of value 
and damages is of more than persuasive influence.55 
In any event, however, the results of the jury’s 
view may be considered by it only in connection with 
other competent evidence®7 of a conflicting charac- 
ter,58 and the authorities agree that the jury cannot 
disregard the evidence and render a verdict based 
solely on their personal view of the premises,59 ex¬ 
cept where the proceedings are under statutes 


51. Ohio.—^Kraemer v. Board of Ed¬ 
ucation of Cincinnati, 8 Ohio App. 
428. 

52. Fla.—^Doty v. City of Jackson¬ 
ville, 142 So. 590. 106 Fla. 1. 

53. Fla.—^Doty v. City of Jackson¬ 
ville, supra. 

Mont.—State v. Anderson, 13 P.2d 
228, 230, quoting Corpus Juris— 
State V. Lee, 63 P.2d 135, 103 Mont. 
482. ‘ . 

W.Va.—Chesapeake & O. By. Co. v, 
Allen, 169 S.E. 610, 113 W.Va. 691. 
Wis.—Simpson v. Waukesha County, 
202 N.W. 366, 185 Wis. 662. 

20 C.J. P 1013 note 67. 

^Ixultaiion to evidence given on 
stand 

Better rule is that questions of 
value and dajuage should be deter¬ 
mined by jury on evidence given on 
stand, and that a viewing Jury should 
not be guided by its own observa¬ 
tion, knowledge, and judgment aside 
from the testimony.—^Doty v. City 
of Jacksonville, 142 So. 599, 106 Fla. 
1 . 

Not considered as evidenoe “adduced 
in court” 

Mental impressions received by 
jury on view of premises cannot be 
considered by jury as evidence ad¬ 
duced lu court in condemnation pro- 
. ceeding.—State Highway Commis¬ 
sion of New Jersey v. Lincoln Termi¬ 
nal Corporation, 164 A. 476, 110 N.J. 
Law 190. 

54. Ga.—State Highway Board of 
Georgia v. Warthen, 189 S.E. 76, 
78, citing Corpus Juris. 

,111.—^Forest Preserve Dist. of Cook 
County V. Eckholf, 24 N.E.2d 52, 
372 Ill. 391—^Department of Public 
Works and Buildings v. Barton, 19 
N.^.2^,. 935, 371 Ill. 11—Commis¬ 
sioners of Deland Special Drainage 
DUft. ,v. Warner, 181 N.E. 304, 348 
.376-7Sanitary Dist of Rock¬ 


ford V. Johnson, 174 N.B. 862, 343 
Ill. 11—Kankakee Park Dist. v. 
Heldenreich, 159 N.E. 289, 328 Ill. 
198—River Park Dist. v. Brand, 158 
N.E. 687, 327 Ill. 294—Crystal Lake 
Park Dist. v. Consumers* Co., 145 
N.E. 215, 313 III. 395. 

Ky.—^Bailey v. Harlan County, 133 
S.W.2d 58, 280 Ky. 247. 

Mich.—In re Widening of Michigan 
Ave. from Roosevelt to Livemois 
Avenues. 273 N.W. 798, 280 Mich. 
53*9. 

Mo.—State ex reL State Highway 
Cdmmlssion v. Baumholf, 93 S.W. 
2d 104, 230 Mo.App. 1030. 

Neb.—In re State Highway Running 
Through Sec, 2, Tp. 12, Cass Coun¬ 
ty, 263 N.W. 148, 129 Neb. 822. 
Or.—City of Portland v. Postill, 263 
P. 896, 123 Or. 579. 

Pa.—Showman v. City of Connells- 
vllle School Dist, 30 Pa.Dist. 472, 
SO Pa.Co. 144, 68 Pittsb.Leg.J. 799. 
20 C.J. p 1014 note 58* 

Regarded as evidenoe 

‘"The viewing of the premises in¬ 
volved in litigation by the Jury is 
evidence, and not merely a means 
of‘enabling the jury better to con¬ 
strue and apply the evidence adduced 
in court.*’—In re State Highway Run¬ 
ning Through Sec. 2, Tp. 12, Cass 
County, 263 N.W. 148. 149, 129 Neb. 
822. 

In nature of evidenoe 

In eminent domain cases, view of 
premises is in nature of evidence. 
—Illinois Iowa Power Co. v. Guest, 
18 N.E,2d 193, 370 Ill. 160—South 
Park Com*rs v. Livingston, 176 N.B. 
546, 344 Ill. 868. 

Second view 

The view by the jury in condem¬ 
nation proceedings allowed by Code 
of Law 1901 § 491e, is to enable them 
to exercise their own judgment, de¬ 
rived from personal knowledge, as 
well as from the opinion evidence, 
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and it was not error to permit a sec¬ 
ond view of the premises by the jury, 
after hearing the evidence, when they 
could better apply the evidence to the 
facts.—Briggs v. Brownlow, 266 F. 
985, 49 APP.D.C. 345. 

Use of own judgrxnent 

In condemnation proceedings In ac¬ 
cordance with city charter provisions, 
the conclusions of the jury need not 
be based entirely on testimony, but 
jury has right to use its own judg¬ 
ment and knowledge from a view of 
tiie premises, and its experience as 
freeholders.—In re Parkside Hous¬ 
ing Project-Connor and Warren Ave¬ 
nue, Detroit, 287 N.W. 571, 290 Mich. 
582. 

Vuder minois Local Improvement 
Act, which is merely declaratory of 
the common law, view is not re¬ 
garded as evidence nor in the na¬ 
ture of evidence but is merely for 
the purpose of enabling the jury bet¬ 
ter to understand the evidence, and 
Illinois cases holding that the view 
may be regarded as in the nature of 
evidence refer only to proceedings 
brought under the eminent domain 
act, which changes the common-law 
rule.—City of Chicago v. Kolf, 173 
N.E. 666, 341 Ill. 520. 

55. Md.—Tide Water Canal Co. v. 
Archer, 9 Gill & J. 479. 

'20 C.J. p 1014 note 59. 

56. Ky.—City of Middlesboro V. 
Chasteen, 148 S.W.2d 295, 285 Ky. 
427. 

57. Neb.—^In re State Highway Run¬ 
ning Through Sec. 2, Tp. 12, Cass 
County, 263 N.W. 148, 129 Neb. 822. 

58. m.—Mauvaisterre 'Drainage & 
Levee Dist. v. Wabash Ry. Co., 132 
N.R 669, 299 Ill. 299, 22 A.L.R. 
944. 

59. IlL—^Mills V. Forest Preserve 
Dist. of Cook County, 178 N.B. 126, 
345 111. 503—^Mauvisterre Drainage 
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which expressly exclude the idea of* a jury trial in 
court, and provide for a determination of the case 
on the view alone.®® 

§ 289. Questions for Jury 

Ordinarily, questions of law arising on trial or as¬ 
sessment of damages for condemnation before a Jury are 
for the court, and questions of fact determinable from 
conflicting evidence are for the jury, which must resolve 
matters relating to the weight and credibility of the evl-^ 
dence. 

Aside from the practice, considered supra § 286, 


under which the jury are arbiters of both the law 
and the facts, the general rule applies and ques¬ 
tions of law should be reserved for the court,®^ 
while on conflicting evidence questions of fact re¬ 
lating to assessment of damages should be submit¬ 
ted to the jury,®2 such as questions relating to 
acreage,®® valuation of property as of a residential 
or business character,®4 or the character of use 
highest and best for the property,®® the effect of 
relocation of a highway on the value of property,®® 
whether several lots should be considered as a single 
tract,®*^ whether noncontiguous tracts should be 


& Levee Dist. v. Wabash Ry. Co., 
132 N.E. 559, 299 Ill. 299, 22 A.L. 
R. 944. 

La.—City of Shreveport v. Herndon, 
136 So. 297, 173 La. 144. 

Ohio.—Plymouth & Shelby Traction 
Co. v. Dempsey, 9 Ohio N.P.,N.S., 

65. 

Pa.—^Potts V. City of Philadelphia, 28 
Pa.Dist. 498. 

20 C.J. p 1015 note 60. 

60. Tenn.—Clarksville & Hopkins¬ 
ville Turnp. Co. v. Atkinson, 1 
Sneed 426. 

Award made on knowledge and in¬ 
spection of premises without ex¬ 
amining witnesses see supra § 272. 

61. Cal.—City of Stockton v. Maren¬ 
go, 31 P.2d 467, 137 Cal.App. 760. 

20 C.J. p 1015 note 64. 
lilCaxket value 

What constitutes market value of 
property sought to be taken is ques¬ 
tion of law, not of fact.—Crystal Lake 
Park Dist. v. Consumers' Co., 145 N, 
E. 215, 313 111. 395. 

Interest 

Payment of interest on awards for 
damages for special street improve¬ 
ments was not a jury question.—^In 
• re Oak St, 273 S.W. 105, 308 Mo. 494, 
error dismissed McTeman v. Kansas 
City, Mo., 46 S.Ct 484, 271 U.S. 691, 
70 L.Ed. 1154. 

Interpretation of ordinance 
It was duty of trial court to in¬ 
terpret ordinance authorizing con¬ 
demnation of distributing system.— 
Puget Sound Power & Light Co, v, 
City of Puyallup, C.C.A.Wash., 51 P. 
2d 688. 

62. U.S.—Karlson v. U. S., C.C.A. 

. Minn., 82 P.2d 330. 

Cal.—San Mateo County v. Christen, 
71 P.2d 88, 22 Cal.App.2d 375. 

D.C.—^Johnson & Wimsatt v. Hazen, 
99 P.2d 384. 69 App.D.O. 151. 

Ill.—Illinois Iowa Power Co. v. 
Rhein, 17 N.E.2d 582, 369 Ill. 584— 
Forest Preserve Dist. of Cook 
County v. Chicago Title & Trust 
Co., 183 N.E. 819, 351 Ill. 48. 

Iowa.—Stoner v. Iowa State High¬ 
way Commission, 287 N.W. 269, 227 
Iowa 116. I 

ICy.—Bailey v. Harlan County, 133 S. 
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W.2d 68, 280 Ky. 247—Bringardner' 
Lumber Co. v. Knuckles, 128 S.W. 
2d 727, 278 Ky. 356—Common¬ 
wealth V. Ball, 66 S.W.2d 413, 246 
Ky. 584. 

Md.—^Pumphrey v. Tabler, 2 A.2d 668, 
175 Md. 498—Williams v. New 
York, P. & N. R. Co., 137 A. 606, 
153 Md. 102. 

Mo.—State ex rel. State Highway 
Commission v. Jones, 16 S.W.2d 
338, 321 Mo. 1154—State ex rel. 
State Highway Commission v. Day, 
47 S.W.2d 147, 226 Mo.App. 884, 
transferred, see 35 S.W.2d 37, 327 
Mo. 122. 

N.J.—Overpeck Land Corporation v. 
Village of Ridgefield Park. 140 A. 
300, 104 N.J.Law 402. 

Ohio.—Cleveland, C., C. & St. L. Ry. 
Co. V. Lindner, 178 N.E. 322, 40 
Ohio App. 265—Cleveland, C., C. & 
St. L. Ry. Co. V. Wehmeier, 170 
N.E. 27, 33 Ohio App. 475, error 
dismissed 172 N.R 306, 121 Ohio 
St. 616. 

Pa.—Showman v. City of Connells- 
ville School Dist, 30 Pa.Dist 472, 
50 Pa.Co. 144, 68 Pittsb.Leg.J. 799. 
Tex.—^Weyel v. Lower Colorado River 
Authority, Civ.App., 121 S.W.2d 
1032, error refused—State v. Blair, 
Clv.App., 72 S.W.2d 927. 

Wash.—^Longview, P. & N. Ry. Co. v. 

Olson, 228 P, 699, 131 Wash. 4. 

20 C.J. p 1015 note 64. 

Actual benefit 

Mere construction of highway pre¬ 
sumptively confers special benefit on 
adjoining property, and whether ben¬ 
efit is actually conferred in given 
compensation case is question for 
jury.—State ex rel. State Highway 
Commission of Missouri v. Craighead, 
Mo.App., 66 S.W.2d 145. 

Establishment of new ford 

Where taking right of way 
destroyed access to an existing ford 
across a river, whether new ford 
could easily be established was for 
the jury on conflicting evidence.— 
Louisville & N. R. Co. v. Johnson, 
26 S.W.2d 535, 233 Ky. 628. 

Eeoessity of fencing 

In proceedings to establish a pri¬ 
vate passway, the issue of whether 
the fencing of the passway was nec- 
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essary was an issue properly sub¬ 
mitted to the Jury in determining, as 
an element of damage, the expense 
of extra fencing caused by the pass¬ 
way.—Moore v. Bentley, 248 S.W. 890, 
198 Ky. 346. 

BaAslng street suxfaoe as opening 
legal way 

Whether town's raising surface of 
street constituted opening of legal 
way was question for Jury, in pro¬ 
ceedings for damages from^ raising 
street grade, as against an ' excep¬ 
tion that the question should have 
been ruled as one of law.—Simoneau 
V. Inhabitants of Livermore Falls, 
159 A. 853, 131 Me. 165., 

Function of Jury to determine 
amount of damages see supra § 
277. 

Submission of questions of fact to 
trial court on assessment by court 
without a Jury see supra § 280. 

63. Minn.—State v. Lambert, 214 N. 
W. 653, 171 Minn. 369. 

64. Wash.—State v. Tumwater Lum¬ 
ber Mills Co., 78 P.2d 160, 194 
Wash. 411. 

65. Ill.—Illinois Light & Power Co. 
V. Bedard, 175 N.E. 851, 343 IlL 
618—^Kankakee Park Dist. v. Hei- 
denreich, 159 N.E. 289, 328 Ill. 
198. 

XadiLSfcxial or amusemeiLt purposes 
Whether best use of land con¬ 
demned was for industrial and man¬ 
ufacturing purposes, or for amuse¬ 
ment park and picnic purposes, was 
properly left to the Jury.—^River 
Park Dist. v. Brand, 158 N.E. 687, 
327 Ill. 294. 

66. Ala.—^McRea v. Marion County, 
133 So. 278, 222 Ala. 611. 

67. Iowa.—^Hoeft v. State, 266 N.W. 
571, 221 Iowa 694, 104 A.L.R. 1008. 

Mo.—Missouri Pac. R. Co. v. Omo- 
hundro, App., 39 S.W. 2d 661. 

20 C.J. p 1015 note 64 [c]. 

In Callfomia 

(1) What constitutes single parcel 
of land within condemnation statute 
governing damages hSLS been held es¬ 
sentially a question of law for the 
court.—City of Stockton v. Marengo, 
31 P.2d 467, 137 Cal.App. 760. 
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considered together in estimating damages,®^ as 
whether land on the opposite side of a railroad from 
:hat taken is a residue or ‘‘remaining portion” of 
the owner’s premises in such sense as to entitle him 
:o compensation by reason of reduction in value 
resulting from appropriation,®® and whether the 
value of property is diminished or enhanced by the 
:onstruction of an improvement.^® The case or 
issue may and should be submitted to the jury 
where the evidence is conflicting,but if the evi¬ 
dence is free from conflict or there is no evidence 
legally sufficient to support the material issues the 
same should be withdrawn from the jury.72 While 
:he testimony in condemnation cases concerning 
values and damages ordinarily covers a wide range, 
the jury is under a duty to consider all evidence ad¬ 
duced by either side and it is for the jury to de¬ 


termine the value74 and credibility^® of such evi¬ 
dence, and the weight to be accorded it.*^® 

§ 290. Instructions 

a. Necessity and authority to instruct 

b. Requisites and sufficiency of instruc¬ 

tions 

a. Necessity and Authority to Instruct 

While no instructions are necessary under some prac¬ 
tice, the general rule is that in an eminent domain case 
tried. In a court of record before a Judge and jury the 
former may and should instruct the latter just as in civil 
cases generally. 

Ordinarily an eminent domain proceeding before 
a judge and jury in a court of record is in the 
same category as any other civil proceeding, and 
the court may and should instruct the jury.^? 


<2) It has also been held that in 
the absence of a conflict in the evi¬ 
dence it is not error for the court to 
determine without Jury whether sev¬ 
eral tracts of land constitute a singrle 
parcel.—East Bay Municipal Utility 
IMst. V. KiefEer, 278 P. 476, 99 Cal. 
App. 240, rehearing: denied 279 P. 
178, 99 CaLApp. 240. 

68. Iowa—Paulson v. State High¬ 
way Commission, 231 N.W. 296, 
210 Iowa 651. 

N.J.—^Napier Hat Mfg. Co. v. Essex 
County Park Commission, 164 A. 
484, 110 N,J.Law 213. 

SPaxm 

Whether noncontiguous tracts of 
a dairy and stock raising farm 
should be considered together in es¬ 
timating damages from changed lo¬ 
cation of road was for jury.—^Paul¬ 
son V. State Highway Commission, 
281 N.W. 296, 210 Iowa 651. 

68. Ohio.—Seither v. City of Cleve¬ 
land, 17 Ohio CIr.Ct., N.S., 652, 
affirmed 86 Ohio St. 357, 57 Wkly. 
Ii.BuL 256, 10 Ohio Law 141. 

70i Ky.—^Payne v. City of Lexing¬ 
ton, 276 S.W. 111, 210 Ky. 437. 
Vladnct 

Contested question of fact as to 
whether value of property was di¬ 
minished or enhanced by construc¬ 
tion of viaduct in street In front of 
it was for Jury.—^Pasme v. City of 
Lexington, supra. 

7L Ga.—State Highway Board of 
Georgia v. Shierllng, 181 S.E. 885, 
51 Ga.App. 935. 

m.—^Forest Preserve Dist. of Cook 
County v. Chicago Title & Trust 
Co., 183 N.E. 819, 351 Ill. 48—For¬ 
est Preserve Dist. of Cook County 
V. Collins, 181 N.B. 345, 348 Ill. 
477. 

Minn.—^Nelson v. County Board of 
Nicollet County, 191 N.W. 913, 
154 Minn. 368. 

Mo.—State ex reL State Highway 


Commission v. Duncan, 19 S.W.2d 
465, 323 Mo. 339—State ex rel. 
State Highway Commission v. 
Farmer's Estate, App., 68 S.W.2d 
721. 

Tex.—State v. Blair, Civ.App., 72 S. 
W.2d 927. 

20 C.J. p 1016 note 65. 

Speculative testimony respecting 
the presence of coal and possible in¬ 
jury thereto may be sufficient to take 
the issue of damage thereto to the 
Jury.—^Illinois Iowa Power Co, v. 
Guest, 18 N.E.2d 193, 370 Ill. 160. 

7a Cal.—Bast Bay Municipal Utili¬ 
ty Dist. V. Kieffer, 278 P. 476, 99 
Cal.App. 240, rehearing denied 279 
P. 178, 99 Cal.App. 240. 

Miss.—State Highway Commission 
V. Corley, 191 So. 119, 186 Miss. 
437. 

Wls.—^Hader v. Union Falls Power 
Co., 248 N.W. 769, 212 Wis. 37. 

20 C.J. p 1016 note 6$. 

73. Ill.—Super-Power Co. of Illinois 

V. Sommers, 186 N.E. 476, 352 Ill. 
610. 

74. Ill.—^Kankakee Park Dist. v. 
Heidenreich, 159 N.E. 289, 328 Ill. 
198. 

Mo.—State ex rel. Highway Commis¬ 
sion of Missouri v. Williams, 51 S. 

W. 2d 638. 227 Mo.App. 196. 

75. U.S.—^Puget Sound Power & 
Light Co. V. City of Puyallup, C.C. 
A.Wash., 61 F.2d 688. 

Cal.—People v. Willis, 86 P.2d 670, 30 
Cal.App.2d 419. 

76. U.S.—U. S. V. Meyer, C.C.A.I11., 
113 F.2d 387. 

Ala.—^Alabama Power Co. v. Henson, 
187 So. 718, 237 Ala. 561. 

Cal.—^People v. McReynolds, 87 P.2d 
734, 31 Cal.App.2d 219—People v. 
Pacific Gas & Electric Co., 81 P.2d 
584, 27 Cal.App.2d 726. 

D.C.—^Willis V. U. S., 99 P.2d 362, 
69 App.D.C. 129. 

Ill.—Williamson County v. Brock, 10 
N.B.2d 664, 367 Ill. 159. 
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Mo.—Texas-Empire Pipe Line Co. v. 
Stewart, 65 S.W.2d 283, 331 Mo. 
525, reversing, App., 35 S.W.2d 627 
—State ex rel. State Highway 
Commission v. Southern Securities 
Co., App., 60 S.W.2d 632—State ex 
rel. Highway Commission of Mis¬ 
souri V. Williams, 61 S.W.2d 538, 
227 Mo.App. 196. 

Pa.—Schuck v. West Side Belt R. 

Co., 128 A. 832, 283 Pa. 152. 

S.C.—South Carolina Public Service 
Authority v. Spearwant Liquidat¬ 
ing Co., 13 S.E.2d 605, 196 S.C. 481. 
Annual net income as element of val¬ 
ue 

Weight to be given element of an¬ 
nual net income in determining val¬ 
ue of property of turnpike company 
whose franchise would expire within 
ten years was for Jury.—^Lebanon & 
Nashville Turnpike Co. v. Creveling, 
17 S.W.2d 22, 159 Tenn. 147, 65 A.L. 
JEl. 440. 

Market value 

In condemnation proceeding, Jury 
must determine under appropriate 
instructions weight and credibility 
of evidence on market value.—^Puget 
Sound Power & Light Co. v. City of 
Puyallup, C.C.A.Wash., 61 P.2d 688. 
Valuation for tax purposes 
Weight and effect of landowners' 
tax assessment list on question of 
damages in condemnation proceed¬ 
ings is entirely for Jury.—^Davidson 
V. Cdmmonwealth ex rel. State High¬ 
way Commission, 61 S.W.2d 34, 249 
Ky. 568. 

77. Miss.—^Mississippi State High¬ 
way Commission v. Reddoch, 186 
So. 298, 184 Miss. 302, followed in 
186 So. 300 and Mississippi State 
Highway Commission v. Huff, 186 
So. 314. 

Refusal of requested instmctloBS as 
error 

In eminent domain proceedings in 
county court, refusal to grant re¬ 
quested appropriate instructions in 
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Where the proceedings are before a special tri¬ 
bunal it is held in some jurisdictions that instruc¬ 
tions to the jury are necessary,78 while in other 
jurisdictions instructions are not required,78 as un¬ 
der the practice, discussed supra § 286, making the 
jury judges of law and fact, under which practice 
the court lacks power to give binding instructions.^^ 

b. Beqaiaites and Sufficiency of Instructions 

Under the general rules, which ordinarily apply to in¬ 
structions in assessment of damages in condemnation 


cases, such as Instructions relative to deduction of bene¬ 
fits and valuation of property, effect of a Jury view, 
and similar matters, the court may and should charge 
the jury as to the measure and elements of damage by 
instructions which are unambiguous and neither confus¬ 
ing nor misleading. 

The rules governing the requisites and sufficiency 
of instructions in civil cases generally, which are 
discussed in the C.J.S. title Trial §§ 323-378, also 
64 C.J. p 627 note 54-p 736 note 97, are applicable 
to instructions to a jury for the assessment of dam¬ 
ages in condemnation proceedings.®^ The court 


additioif to one provided in chapter 
on eminent domain was error.—^Mis¬ 
sissippi Stale Highway Commission 
V. Reddoch, 186 So. 298, 184 Miss. 
302, followed in 186 So. 300 and Mis¬ 
sissippi State Highway Commission 
V. Huff, 186 So. 314. 

Mandatory instractiLon in favor of 
defendant 

The giving of instruction in favor 
of defendants in condemnation pro¬ 
ceeding, under statute, is mandatory 
under all circumstances only as to a 
justice of the peace who acts min¬ 
isterially rather than judicially in 
presiding over a special court of emi¬ 
nent domain, and is not mandatory 
as to trial courts generally.—^Mis¬ 
sissippi State Highway Commission 
V. West, 179 So. 279, 181 Miss. 206. 
78. Ala.—Owen v. Jordan, 27 Ala. 
60 G. 

Mass.—^Upton v. South Reading 
Branch R. Co., 8 Cush. 600. 

20 C.J. P 1016 note 69. 

79- Mich.—In re Brewster Street 
Housing Site in City of Detroit, 
289 N.W. 493, 291 Mich. 313. 

20 C.J. P 1016 note 70. 

80. Mich.—^In re Owen and Memorial 
Parks in City of Detroit, 221 N.W. 
279. 244 Mich. 377, 61 A.L.R. 190. 
Duty of judge to avoid uxuiecessary 
comment 

In condemnation proceedings under 
city charter, the judge, being present 
only in an advisory capacity, should 
avoid all unnecessary interruptions 
and comment and should confine him¬ 
self to rulings on objections to intro¬ 
duction of evidence.—^In re Parkside 
Housing Project-Connor and Warren 
Avenue, Detroit, 287 N.W. 671, 290 
Mich. 582. ' 

]Qixnitatlons on power 
In condemnation proceedings, trial 
court may confirm or set aside award, 
but cannot give binding instructions, 
as jury is judge of both law and 
facts.—In re Owen and Memorial 
Parks in City of Detroit, 221 N.W. 
279, 244 Mich. 377, 61 A.L.R. 190. 

81- TT.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., D. 
C.Mo., 15 F.Supp. 379. 

Cal.—People v. Broome, 7 P.2d 767, 
120 CaLApp. 267—Bast Bay Mu¬ 
nicipal Utility Dist. v. Kieffer, 278 


P. 476, 99 CaLApp. 240, rehearing 
denfed 279 P. 178, 99 CaLApp. 240. 
Ga.—Swain v. Georgia Power & Light 
Co.. 169 S.E. 249, 46 Ga.App. 794. 
Ill.—^Department of Public Works 
and Buildings v. Keck, 161 N.E. 
55, 330 Ill. 39—Public Service Co. 
of Northern Illinois v. Rietveld, 
150 N.E. 403, 320 Ill. 56. 

Ky.—Saulsberry v. Kentucky & West 
Virginia Power Co., 10 S.W.2d 451, 

■ 226 Ky. 75. 

Md.—^Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 513. 

Mass.—^Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, cer¬ 
tiorari denied 50 S.CL 246, 281 U. 
S. 732, 74 L.Ed. 1148. 

Mo.—Gary v. Averill, 12 S.W.2d 747, 
321 Mo. 840—^In re Twenty-Third 
St. Traffic Way. 214 S.W. 109, 279 
Mo. 249.—State ex rel. State High¬ 
way Commission v. Riggs, 47 S.W. 
2d 178, 226 Mo.App. 1063. 

Or.—State v. Fitzgerald, 58 P,2d 508, 
154 Or. 182. 

Tenn.—^Edgington v. Kansas City, M. 

& B. R. R. Co., 10 TennApp. 685. 
Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P.,*^ M. & O. Ry. Co., 276 
N.W. 632, 226 Wis. 614, rehearing 
denied 277 N.W. 673, 226 Wis. 614. 

Character of country 
Instructions may be in the cus¬ 
tomary form Irrespective of whether 
the property sought to be condemned 
runs through a rich and rolling farm¬ 
ing country or through a rough and 
hilly section where there is little cul¬ 
tivated land, the application of the 
law to varied conditions being left 
to the sound sense and judgment of 
a local jury.—Combs v. Common¬ 
wealth, 294 S.W. 461, 219 Ky. 802. 
Consideration of oral and docu¬ 
mentary evidence 

In suit against county for taking 
realty without making just compen¬ 
sation therefor, court should have 
instructed jury to consider both do¬ 
cumentary and oral evidence, that 
private property should not be taken 
for public purposes without just 
compensation, and that they should 
find for plaintiffs if county had tak¬ 
en plaintiffs* realty without just 
compensation, unless plaintiffs had 
donated such property.—^Holland v. 
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Whitfield County, 188 S.B. 288, 64 
Ga.App. 453. 

Befasal to define word already dear 
to jury 

In a proceeding to condemn land 
under Gen.L.1919 p 672, the court did 
not err in refusing to define the word 
“practicable** with reference to the 
location of the proposed road, where 
the jury viewed the premises and 
were acquainted with the country 
and the purposes to which the road 
would be put and had a common un¬ 
derstanding of a practicable road.— 
In re Barton, 225 P. 322, 111 Or. 111. 

Reference to assessors as not aiu 
thozizing majority decision by 
Jury 

Instruction that same rule guide 
jury as is provided by law shall 
guide assessors in condemnation pro¬ 
ceedings, and that assessors, or ma¬ 
jority of them, shall assess value 
taken and damages to property not 
taken, was not erroneous as instruc¬ 
tion that majority of jury had pow¬ 
er to make verdict.—City of Rey- 
holds V. Carter, 129 S.E. 117, 34 Ga, 
App. 252. 

Words of statute 

(1) In proceedings to condemn right 
of way for drainage ditch, instruc¬ 
tions need not be in exact words of 
statute.—^Wiley Drainage Dist. v. 
Semmens, 250 P, 527, 80 Colo. 366. 

(2) In condemnation suit, submit¬ 
ting to jury element of consequential 
damage to property not taken in sub¬ 
stantially statutory language was- 
held not error.—^Nalley Land & In¬ 
vestment Co. V. State Highway Board 
of Georgia. 175 S.E. 269, 49 Ga.App. 
258. 

Instructions approved 
(1) Generally. 

Colo.—Public Service Co. of Colorado 
V. City of Loveland, 245 P. 493, 79 
Colo. 216. 

Ill.—Public Service Co. of Northern 
Illinois V. Rietveld, 160 N.E. 403, 
320 Ill. 56. 

Ind.—State v. Hamer, 199 N.E. 689, 
211 Ind. 670. 

Mo.—State ex rel. State Highway 
Commission of Missouri v. Caruth- 
ers, App., 61 S.W.2d 126, certiorari 
quabhed State ex rel. State High- 
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must inform the jury as to the proper rule, basis, or 
elements by which damages shall be measured,^^ jQ. 
though ordinarily it need not follow any set formula 


in doing so,SS and the general rules govern the req¬ 
uisites and sufficiency of instructions on the meas¬ 
ure and elements of compensation,^^ as in respect of 


way Commission of Missouri v. 
Haid, 59 S.W.2d 1057. 332 Mo. 606. 
Pa.—^Henry v. Somerset County, 161 
A, 881, 105 Pa.Super. 441. 

Tex.—^Houston LightiniT & Power Co. 
V. Daily, Civ.App., 291 S.W. 317. 

(2) Dlsresrard of advantages to 
others in condemnation of defend¬ 
ant's farm.—Georgia Utilities Co. v. 
Ward, 138 S.B. 588, 37 Ga.App, 45. 

(3) Easement.—^People v. Ayer, 64 
.P.2d 769, 18 Cal.App.2d 765. 

(4) Location of road.—^In re Bar¬ 
ton, 225 P. 322, 111 Or. 111. 

(5) “Owner,** to whom damages 
may be paid, as including purchaser 
under contract.—State v. Bradshaw 
I-and & Livestock Co., 43 P.2d 674, 
99 Mont. 95. 

Xastructlons disapproved 

(1) Generally. 

Ind.—State ex rel. McNutt v. Orcutt, 
199 N.E. 595, 211 Ind. 523, rehear¬ 
ing denied 7 N.E.2d 779, 211 Ind. 
523. 

Ky.—^Kentucky & West Virginia Pow¬ 
er Co. v. Blkhom City Land Co., 
279 S.W. 1082, 212 Ky. 624. 

Mo.—State ex rel. State Highway 
Commission v. Riggs, 47 S.W.2d 
178, 226 Mo.App. 1063. 

(2) Burden of proof.—^Mississippi 
State Highway Commission v. Hill¬ 
man, Miss., 195 So. 679, suggestion 
of error overruled 198 So. 665. 

(3) Character of title taken by 
condemnor.—^Dickel v. Bucks-Palls 
Electric Co., 160 A. 115, 306 Pa. 604. 

(4) Disregard of evidence. 

Ill.—Super-Power Co. of Illinois v. 

Sommers, 186 N.B. 476, 352 Ill. 610. 
Mo.—^In re Twenty-Third St. Traf¬ 
fic Way, 214 S.W. 109, 279 Mo. 249— 
In re Sixth Street, 207 S.W. 503, 
276 Mo. 158. 

(5) Easement.—^Kentucky & West 
Virginia Power Co. v. May, 53 S.W. 
2d 696, 245 Ky. 333. 

' <6) Separate determination of 
damages and benefits from different 
parts of grading project.—^In re 
Twenty-Third St. Traffic Way, 214 
S.W. 109, 279 Mo. 249. 

Xn. Stachigan. 

(1) Where the court instructs the 
jury in a condemnation proceeding, 
its use interchangeably of term “nec¬ 
essary,** used in constitution, and 
term “essential,*’ as used in city 
charter, has been held not error, and 
charge that improvement must be 
found useful, convenient, and essen¬ 
tial has been held not erroneous un¬ 
der city charter permitting condem¬ 
nation when essential.—City of Kal¬ 
amazoo y. Balkema, 233 N.W. 325, 
2.5^ Mich. 308. 


(2) Judge's statement that engi¬ 
neers and counsel could accompany 
jury in- examining premises being 
condemned has been held not error, 
especially in absence of showing that 
jury were so accompanied.—City of 
Allegan v. Vonasek, 245 N.W. 657, 
261 Mich. 16. 

(3) On the other hand, court's rul¬ 
ing, limiting taking of property to 
easement for flowage, after close of 
evidence baaed on taking of title in 
fee, has been held reversible error.— 
City of Allegan v. Vonasek, 243 N.W. 
14, 259 Mich. 310. 

82. Mo.—State ex rel. Highway 
Commission of Missouri v. Wil¬ 
liams. 51 S.W.2d 638. 227 MoA-pp. 
196. 

Pa.—^Barron v. United Ry. Co., 96 Pa- 
Super. 358. 

20 C.J. p 1018 note 79. 

83- Miss.—^Mississippi State High¬ 
way Commission v. Hillman, 198 
So. 565, overruling suggestion of 
error 196 So. 679. 

Trial and special courts 
The trial court, other than special 
eminent domain court created by 
statute, is not restricted in a con¬ 
demnation proceeding to a particu¬ 
lar formula when charging the jury 
on elements entering into determina¬ 
tion of due compensation of landown¬ 
er.—^Mississippi State Highway Com¬ 
mission V. Hillman, Miss., 198 So. 
565, overruling suggestion of error 
195 So. 679. 

84. Ala.—Alabama Power Co. v. 

Rodgers, 133 So. 584, 222 Ala. 571. 
Ark.—City Oil Works v. Helena Im¬ 
provement Dist. No. 1, 232 S.W. 28, 
149 Ark. 285. 

Fla.—Casa Loma Springs Develop¬ 
ment Co. V. Brevard County, 112 
So. 60, 93 Fla. 601. 

Ga.—^Mitchell County v. Hilliard, 126 
^.B. 719, 159 Ga. 502—State High¬ 
way Board v. Bridges, 3 S.B.2d 907, 
60 Ga.App. 240. 

Ill.—^Department of Public Works and 
Buildings v. Barton, 19 N.B.2d 935, 
871 Ill. 11—City of Mt. Olive v. 
Braje, 7 N.E.2d 851, 366 Ill. 132— 
Bast Peoria Sanitary Dist. v. To¬ 
ledo, P. & W. R. R., 187 N.E. 612, 
353 Ill. 296, 89 A.L.R. 870—Central 
Illinois Public Service Co. v. De- 
terding, 162 N.B. 865, 331 Ill. 277. 
Ind.—Cleveland, C, C. & St. L. Ry. 
Co. V, Smith, 138 N.E. 347, 1-92 
Ind. 674. 

Iowa-—^Maxwell v, Iowa State High¬ 
way Commission, 271 N.W. 883, 
223 Iowa 159, 118 A.L.R. 862, super¬ 
seding 265 N.W. 899—^Neddermeyer 
V. Crawford County, 175 N.W. 339, 
190 Iowa 883. 

Kan.—^Emery v. Riverside Drainage 
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Dist., 294 P. 888, 132 Kan. 98— 
Tagel V. Kansas Gas & Electric Co., 
291 P. 768, 131 Kan. 267. 

Ky.—^Frazee v. Kentucky Utilities 
Co., 289 S.W. 675, 217 Ky. 424. 
Minn.—In re Great Northern Ry. Co.,- 
171 N.W. 775, 142 Minn. 208. 
Miss.—Mississippi State Highway 
Commission v. Hillman,. 198 So. 565, 
overruling suggestion of error 195 
So. 679—^Mississippi State Highway 
Commission v. Williamson, 179 So. 
736, 181 Miss. 399. 

Mo.—Prairie Pipe Line Co. v. Shipp, 
267 S.W. 647, 305 Mo. 663, trans¬ 
ferred see, App., 240 S.W. 473— 
State ex rel. State Highway Com¬ 
mission V. Pittsburg Mortg. & Inv. 
Co., App., 86 S.W.2d 944—State ex 
rel. State Highway Commission v. 
Manzer, 77 S.W.2d 123, 229 Mo. 
App. 287—State ex rel. State High¬ 
way Commission v. Graham, App., 
74 S.W.2d 493—State ex rel. State 
Highway Commission v. Southern 
Securities Co., App., 60 S.W.2d 632 
—State ex rel. State Highway Com¬ 
mission V. Thayer, App., 62 S.W. 
2d 938. 

Ohio.—Cleveland, C., C. & St. L. Ry. 
Co. V. Lake Erie Provision Co., 9 
Ohio N.P.,N.S., 572. 

Pa.—Leaf v. Pennsylvania Co., 112 
A. 243, 268 Pa. 579—Henry v. Som¬ 
erset County, 161 A. 881, 105 Pa. 
Super. 441. 

Tenn.—West Tennessee Power & 
Light Co. V. Hughes, 15 Tenn.App. 
37—^Edgington v. Kansas City, M. 
& B. R. Co., 10 Tenn.App. 685. 

Tex.—^Houston & T. C. Ry. Co. v. 
City , of Houston, Civ.App., 41 S.W. 
2d 352. 

W.Va.—^Virginian Power Co. v. Broth- 
erton, 110 S.E. 546, 90 W.Va. 156. 
Wyo.—Gillespie v. Board of Com’rs 
of Albany County, 30 P.2d 797, 47 
Wyo. 1. 

20 C.J. p 1016 note 73. 

Conipliance with statute 
Instruction on damages in condem¬ 
nation proceeding for right of way 
for electric line was held erroneous 
as not following rule Axed by stat¬ 
ute.—^Texas Public Utilities Co. v. 
Bass, 'T'ex.Civ.App., 297 S.W. 301. 

Date for estimatiou of damages 
Okl.—City of Tulsa v. Horwitz, 267 
P. 852, 131 Okl. 63. 

Deugth pf Instmotlou 
The giving of short and definite 
instructions is meritorious, but elab¬ 
oration at some lengrth on an in¬ 
struction. dealing with the measure 
of damages in a condemnation pro¬ 
ceeding, in order to clarify the sub¬ 
ject for the jury, can be overlooked. 
—Pearse v. Loup River Public Pow¬ 
er Dist., 290 N.W. 474, 137 Neb. 611. 
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instructions governing compensation in the case of and the propriety, necessity, and sufficiency of in¬ 
land condemned for sundry particular purposes,^® structions* respecting particular items or elements, 

separate findings as to each element of damages,^® such as inconvenience or other damage common both 


compensatloxL” 

(1) Instruction that “just compen¬ 
sation*' for taking property con¬ 
demned mean^ “fair and full equiva¬ 
lent** was held not erroneous, nor 
open to the objection that the court 
should have said “full and per¬ 
fect equivalent.’’—Pontlcello Mineral 
Springs Co. v. City of Richmond, 137 
.S.E. 458, 147 Va. 355. 

(2) Instruction that “Just compen¬ 
sation** for taking of property for 
public use meant a sum of money 
which would make owner whole and 
in respect of general benefits or dam¬ 
ages resulting from improvement and 
leave owner in as good a situation- 
as his neighbor, whose property was 
not damaged, was erroneous, because 
compensation need not be paid alone 
In money, as special benefits to prop¬ 
erty may be considered.—State ex 
rel. State Highway Commission v. 
Kiefer, Mo.App., 110 S.W.2d 883. 
^‘Quality” versus "quantity and val¬ 
ue” of land 

• Instruction confining jury’s con¬ 
sideration in assessing damages to 
•quality, instead of quantity and val¬ 
ue, of land taken for highway, was 
held properly refused.—State ex rel. 
Highway Commission v. Malone, Mo. 
App., 45 S.W.2d 84, transferred see, 
Sup., 37 S.W.2d 510. 
trse of "may” 

Instruction that jury “may” con¬ 
sider quantity and market value of 
land condemned for highway and 
any damage to remainder in arriv¬ 
ing at verdict was held not errone¬ 
ous as giving jury option whether to 
allow condemnees for value of land 
taken.—State ex rel. State' Highway 
Commission v. Baumhoff, 93 S.W.2d 
104, 230 Mo.App. 1030. 

directing attention to specific items 
Trial court can direct attention, by 
instructions, to specific items of dam¬ 
ages to land taken by condemnation, 
where just compensation, from stand¬ 
point of both condemnor and owner, 
cannot otherwise be arrived at, so 
long as double recovery is avoided 
and undue emphasis is not placed on 
some specific item of damages.— 
State V. Carpenter, 89 S.W.2d 979, 126 
Tex. 604, denying rehearing 89 S.W. 
2d 194, . 126 Tex. 604, reversing, Civ. 
App., 55 S.W.2d -219. 
fiCeasuxe of recovery for owner of 
undiviaed half 

Mass.—Barnes v. City of Springfield, 
168 K.E. 78, 268 Mass. 497, certio- 
' rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 L.Ed. 1148. 

Presumption of lawfid use of im¬ 
provement 

Iowa.—Duggan v. State, 242 N.W. -98, 
214 Iowa 230. I 


Bights of riparian owners to natural 
fiow 

Mass.—^Barnes v. City of Springfield, 
168 N.E. 78, 268 Mass. 497, certio¬ 
rari denied 50 S.Ct. 246, 281 U.S. 
732, 74 Ij.Bd. 1148. 

85. Apportionment of damages on 
diversion of water 
N.J.—^Acquackanonk Water Co. v. 
Weidmann Silk Dyeing Co., 122 A. 
825, 99 N.J.Law 175, affirming 119 
A. 782, 98 N.J.Daw 413. 

Xnstruction to consider use to 
which land is to he put has been held 
proper.—Kukkuk v. City of Des 
Moines, 187 N.W. 209, 193 Iowa 444. 
Municipal condemnation of private 
power system 

U.S.—Puget Sound Power & Light Co. 

V. City of Puyallup, C.C.A.Wash., 
51 F.2d 688. 

Possibility of future illegal use 
In condemnation case, instruction 
not to consider inconveniences aris¬ 
ing "'from illegal and improper use of 
highway should have been given.— 
Walton V. Iowa State Highway Com¬ 
mission, 233 N.W. 876, 211 Iowa 625. 

Taking for particular purposes 

(1) Concrete road.—^Department of 
Public Works and Buildings'v. Grif¬ 
fin, 137 N.E. 523, 305 Ill. 585. 

(2) Extension of airport.—City of 
Spokane v. Williams, 288 P. 258, 157 
Wash. 120. 

(3) Highway. 

La.—Louisiana Highway Commis¬ 
sion V. Dunn, 139 So. 324, 173 La. 
998. 

Mo.—State ex rel. State Highway 
Commission v. Llndley, 113 S.W. 2d 
132, 232 Mo.App. 831, conforming 
to mandate State ex rel. State 
Highway Commission of Missouri 
V. Shain, 102 S.W.2d 666, 340 Mo. 
802, quashing record and remand¬ 
ing cause State ex rel. State High¬ 
way Commission v. Lindley, App., 
96 S.W.2d 1065—State ex rel. State 
Highway Commission/ v. Parmer's 
Estate, App., 68 S.W.2d 721. 

(4) Railroad right of way.—Louis¬ 
ville & N.. R. Co. y. Bumam, 284 S. 

W. 391, 214 Ky. 736. 

(5) Right of way for electric trans¬ 
mission line. 

Ga.—Georgia Utilities Co. v. Ward, 
138 S.E. 588, 37 Ga.App. 45. 

Kan.—^United Power & Light Corpo¬ 
ration of Kansas v. Murphy, 9 P. 
2d 658, 135 Kan. 100. 

Neb.—^Pearse v. Loup River Public 
Power Dist, 290 N.W. 474, 137 Neb. 
611. 

Tex.—Texas Power & Light Co. v. 
Hill, Civ.App., 27 S.W.2d 842, er¬ 
ror dismissed—Texas Public Utili-^ 
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ties Co. V. Bass, Civ.App., 297 S.W. 
301. 

(6) Sidetrack.—^Big Sandy & K. R. 
Ry. Co. V. Stafford, 268 S.W. 1071, 
207 Ky. 272. 

86. Ohio.—State v. Pittman, 184 N.E. 
15, 44 Ohio App. 107. 

87. Instructions as to particular ele¬ 
ments of damage considered 

(1) Apprehension of injury to per¬ 
son or property from construction of 
electric line. 

Kan.—^Yagel v. Kansas Gas & Elec¬ 
tric Co.. 291 P. 768, 131 Kan. 267. 
Ky.—^Frazee v. Kentucky Utilities 
Co.. 289 S.W. 675, 217 Ky. 424— 
Kentucky Hydroelectric Co. v. 
Woodard, 287 S.W. 985, 216 Ky. 618. 

(2) Compensation to sublessees.— 
Mississippi State Highway Commis¬ 
sion V. West. 179 So. 279, 181 Miss. 
206. 

(3) Construction of settling basin. 
—^North Nishnabotna Drainage Dist. 
V. Morgan, 18 SW.2d 438, 323 Mo. 1. 

(4) Cost of removal of buildings 
and fence.—State ex rel. State High¬ 
way Commission of Missouri v. Haid, 
59 S.W.2d 1057, 332 Mo. 606, quash¬ 
ing certiorari State ex rel. State 
Highway Commission of Missouri v. 
Caruthers, App., 51 S.W. 2d 126. 

(5) Damage to business from rail¬ 
road in street.—Trustees of Cincin¬ 
nati Southern Ry. Co. v. McWilliams, 
18 Ohio App. 225. 

(6) Destruction, construction, or 
removal of fences.—Cory v. State, 242 
N.W. 100, 214 Iowa 222. 

(7) Flooding of land. 

U.S.—^Union Electric Light & Power 
Co. V. Snyder Estate Co., C.C.A. 
Mo., 65 P.2d 297. 

Ala.—^Alabama Power Co. v. Rodgers, 
133 So. 584, 222 Ala. 571. 

Ill.—Central Illinois Public Service 
Co. V. Deterding, 162 N.E. 865, 331 
Ill. 277. 

(8) Necessary fencing.—Gillespie v 
Board of Com’rs of Albany County, 
30 P.2d 797, 47 Wyo. 1. 

(9) Odor and overflow from sewer. 
—City of Durham v. Lawrence, 200 
S.E. 880, 215 N.C. 75. 

(10) Possibility of reversion to 
landowner.—^Dickel v. Bucks-Palls 
Electric Co., 160 A. 115, 306 Pa. 504. 

(11) Relocation of highway away 
from owner’s residence.—Hempstead 
County V. Huddleston, 31 S.W.2d 300, 
182 Ark. 276. 

(12) Right of owner to make use 
of right of way taken by power com¬ 
pany.—^Alabama Power Co. v. Scott, 
104 So. 873, 21 Ala.App. 27. 

(13) Taking for drawbridge.—^My¬ 
ers V. Wilmington-Wrightsville Beach 
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Causeway Co., 171 S.B. 859, 205 N.C. 
508. 

(14) Temporary interference with 
access.—Cleveland, C., C. & St. L. 
Ry. Co. V. Smith. 138 N.E. 347, 192 
Ind. 674. 

(15) Toll bridge as element of dam¬ 
age in taking of land for bridge ap¬ 
proach.—^Muscoda Bridge Co. v. Grant 
County, 227 N.W. 863, 200 Wis. 186. 

sa Mo.—state eac rel. State High¬ 
way Commission v. Manzer, 77 S. 
W.2d 123, 229 Mo.App. 287—State 
ex rel. State Highway Commis¬ 
sion V. Graham, App., 74 S.W.2d 
493—State ex rel. State Highway 
Commission v. Watkins, App., 51 
S.W.2d 543. 

89. Iowa.—Welton v. Iowa State 
Highway Commission, 233 N.W. 
876. -ill Iowa 625. 

9a Ark.—Conner v. Arkansas State 
• Highway Commission, 31 S.W.2d 
951, 182 Ark, 1184. 

Ga.—Georgia Power Co. v. Chapman, 
168 S.E. 131, 46 Ga.App. 582. 

Mo.—Chicago, R. I. & P. Ry. Co. v. 
Hosman, 67 S.W.2d 434, 227 Mo. 
App. 659. 

Tex.—State v. Carpenter, 89 'S.W.2d 
194, 126 Tex. 604, reversing, Civ. 
App., 55 S.W.2d 219, and rehearing 
denied 89 S.W.2d 979, 126 Tex. 604 
—City of Waco v. Messer, 78 S.W. 
2d 169, 124 Tex. 417, modifying, 
Civ.App., 49 S.W.2d 822-r-Houston 
Lighting & Power Co. v. Dally, Civ. 
App., 291 S.W. 317. 

91. Cal.—^People v, Barnes, 47 P.2d 
350. 8 Cal.App.2d 185. 

IlL—^East St. Louis Light & Power 
Co. V. Cohen, 164 N.E. 182, 333 
Ill. 218. 

Iowa.—^Duggan v. State, 242 N.W. 98, 
214 Iowa 230. 

20 C.J. p 1016 note 73 [e]. 

92. Tex.—^Texas Public Utilities Co. 
V. Bass. Civ.App., 297 S.W. 301. 

93. Colo.—Wassenich v. City and 
County of Denver, 186 P. 533, 67 
Colo. 456. 

Qa.—State Highway Board v. Bridg¬ 
es, 3 S.E.2d 907, 60 Ga.App. 240. 
Ill.—^Department of Public Works and 
Buildings v. Barton, 19 N.E.2d 935, 
371 Ill. 11—Sanitary Dist. of Rock¬ 
ford V. Johnson, 174 N.E. 862, 343 
. Ill. 11—^lUinois Power & Light Cor¬ 
poration V. Cooper, 152. N.E. 491, 
322 Ill. 11—^Public Service Co. of 
Northern Illinois v. Leatherbee, 143 
N.B. 97, 311 Ill. 605. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 670. 

Mo.—Shell Pipe Line Corporation v. 
Woolfolk, 53 S.W.2d 917, 331 Mo. 
410—Arkansas Missouri Power Co. 


V. Killian, 40 S.W.2d 730, 225 Mo. 
App. 454. 

N.C.—^Nantahala Power & Light Co. 
V. Rogers, 178 S.E. 575, 207 N.C. 
751—Riverview Milling Co. v. State 
Highway Commission, 130 S.E. 724, 
190 N.C. 692. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing. Civ. 
App., 55 S.W.2d 219, and rehearing 
denied 89 S.W.2d 979, 126 Tex. 604. 
W.Va.—^Virginian Power Co. v. Broth- 
erton, 110 S.E. 646, 90 W.Va. 165. 
Wis.—^Muscoda Bridge Co. v. Grant 
County. 227 N.W. 863, 200 Wis. 185. 
20 C.J. p 1017 note 75. 

Evidence held sufficient to support 
Instruction 

Cal.—^Yolo Water & Power Co. v. 
Hudson, 186 P. 772, 182 Cal. 48. 

94. Ill.—Jackson County v. Wayman, 
15 N.B.2d 854, 369 Ill. 123—Forest 
Preserve Dlst. of Cook County v. 
Chicago Title & Trust Co., 183 N.E. 
819, 351 Ill. 48. 

Ind.—Scofield v. Miller, 149 N.E. 346, 
196 Ind. 636. 

Ky.—^Moore v. Chesapeake & O. Ry. 

Co., 259 S.W. 695, 202 Ky. 339.. 
Md.—^Realty Improvement Co. v. 
Consolidated Gas Electric Light & 
Power Co. of Baltimore, 144 A 710, 
156 Md. 581. 

Mass.—^Hall v. Commonwealth, 126 
N.E. 49, 235 Mass.’l. 

Mo:—State ex rel. State Highway 
Commission v. Jones, 15 S.W.2d 
338, 321 Mo. 1154—State ex rel. 
State Highway Commission v. Ben¬ 
gal, App., 124 S.W.2d 687—State ex 
rel. State Highway Commission v. 
Bailey, App., 115 S.W.2d 17—State 
ex rel. State Highway Commission 
V. Pittsburg Mortg. & Inv. Co., 
App., 86 S.W.2d 944—State ex rel. 
State Highway Commission v. Man¬ 
zer, 77 S.W.2d 123, 229 Mo.App. 287 
—State ex reL State Highway Com¬ 
mission V. Farmer's Estate, App., 
68 S.W.2d 721—State ex rel. State 
Highway Commission of Missouri 

V. Craighead, App., 65 S.W.2d 145 
—State ex reL State Highway Com¬ 
mission V. Stoddard Gin Co., App., 

• 62 S.W.2d 940—State ex rel. State 
Highway Commission v, 'Thayer, 
App., 62 S.W.2d 938—State ex rel. 
Sjtate Highway Commission v. 
Southern Securities Co., App., 60 S. 

W. 2d 632—State ex rel. Highway 
Commission v. Malone, App., 45 S. 
W.2d 84, transferred, see, Sup., 37 
S.W.2d 510. 

Mont.—State y. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 Mont. 
96. 

Pa.—Greenfield v. City of Philadel¬ 
phia, 127 A 768, 282 Pa. 344—Hen¬ 
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ry V. Somerset County, 161 A 881, 
105 Pa.Super. 441. 

S.C.—Spartanburg County Highway 
Commission v. Southern Ry. Co.» 
150 S.E. 894, 153 S.C. 457. 

Tex.—State v. Carpenter, 89 S.W.2d 
194, 126 Tex. 604, reversing, Civ. 
App., 55 S.W.2d 219, and rehear¬ 
ing denied, 89 S.W.2d 979, 126 Tex. 
604. 

Wash.—State v. Kelley, 182 P. 942, 
108 Wash. 245. 

Special or peculiar benefits 

Mo.—State- ex rel. State Highway 
Commission v. Toung, 23 S.W.2d 
130, 324 Mo. 277—State ex rel. 
State Highway Commission v. 
Duncan. 19 S.W.2d 465, 323 Mo. 
339—State ex rel. State Highway 
Commission v. Bailey, App., 115 
S W.2d 17—State ex rel. State 
H ghway Commission v. Lindley, 
113 S.W.2d 132, 232 Mo.App. 831, 
conforming to mandate State ex 
rel. State Highway Commission of 
Missouri v. Shain, 102 S.W.2d 666^ 
340 Mo. 802, quashing record and 
remanding cause State ex rel. 
State Highway Commission v. 
Lindley. App., 96 S.W.2d 1065— 
City of Springfield v. Ellis, App., 
97 S.W.2d 154—State ex rel. State 
Highway Commission v. Williams, 
App., 69 S.W.2d 970—State ex reL 
State Highway Commission v. 
Boone, App., 52 S.W.2d 186. 

Tex..—^Dickens County v. Dobbins, 
Civ.App., 95 S.W.2d 153. 

Direct and speoiia benefits 

Mo.—State ex rel. State Highway 
Commission v. Bank of Lewis 
County, App., 102 S.W.2d 774. 

Separation of benefits to different 
properties 

Mo.—In re Twenty-Third St. Traffic 
Way, 214 S.W. 109, 279 Mo. 249. 

95w Fla.—^Doty v. City of Jackson¬ 
ville, 142 So. 699, 106 Fla. 1. 

Ill.—Commissioners of Deland Spe¬ 
cial Drainage Dist. v. Warner, 181 
N.B. 304, 348 Ill. 376. 

Wis,—^American State Security Co. v. 
Milwaukee Northern Ry. Co., 120 
N.W. 844, 139 Wis. 199.' 

20 C.J. p 1013 note 57 (c]. 

Xustructloiis held proper 

Ill.—South Park Com'rs v. Living¬ 
ston, 176 N.E. 546, 344 Ill. 368— 
Sanitary Dist. of Rockford v. 
Johnson, 174 N.E. 862, 343 Ill. 11 
—sRiver Park Dist. v. Brand, 158 
N.E. 687, 327 Ill. 294-iDepartment 
of Public Works and Buildings v. 
Griffin, 137 N.E. 523, 305 Ill. 585. 

Iowa.—Cutler v. State, 278 N.W. 827, 
224 Iowa 686. 

20 C.J. p 1014 note 58 [c]. 

Instructions held erroneous 

Ill.—^Forest Preserve Dist. of Cook 
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courts have appHed general rules in determining the gent or speculative value,®* I'easonable value,®® and 
sufficiency of i-n-structions as to value,®® such as market value,^ or concerning the use for which the 
instructions relative to actual cash value,®? contin- 


County V. Eckhoff, 24 N.E.2d 52, 
372 Ill. 391—South Park Corners v. 
Livins’&ton, 176 N.E. 546, 344 Ill. 
368. 

20 C.J. p 1014 note 58 [d]. 

Instraction unwarraated hy Tdevr 
Instructions on question of allow¬ 
ance or offset for special benefits 
received by landowner in condemna¬ 
tion proceeding were held not war¬ 
ranted by jury’s viewing of premis¬ 
es, in absence of other evidence.—^In 
re State Highway Running Through 
Sec. 2, Tp. 12, Cass County, 263 N. 
W. 148. 129 Neb. 822. 

96. Ark.—Rinke v. Union Special 
School Dist. No. 19, 294 S.W. 410, 
174 Ark. 59. 

Cal.—City of Beverly Hills v. An¬ 
ger, 294 P. 476, 110 Cal.App. 626— 
East Bay Municipal Utility Dist. 
V. Kieffer, 278 P. 476, 99 Cal.App. 
240, rehearing denied 279 P. 178, 99 
Cal.App. 240—Los Angeles City 
High School Dist. of Los Angeles 
County V. Schumann, 248 P. 737, 
78 CaLApp. 353. 

Ga.—Georgia Power Co. v. McCrea, 
167 S.E. 542, 46 Ga.App. 279. 

Ill.—Jackson County v. Waymah, 15 
N.B.2d 854, 369 Ill. 123—City of 
Chicago V. Cruse, 169 N.E. 322, 
337 Ill. 637. 

Ind.—State v. Hamer, 199 N.E. 589, 
211 Ind. 570. 

Fa.—Jordan v. Clearfield County, 164 
A.^98, 107 Pa.Super. 441. 

Tex,—State v. Carpenter, Giv.App,, 
55 S.W.2d 219, reversed 89 S.W.2d 
194, 126 Tex. 604, rehearing denied 
89 S.W.2d 979. 126 Tex. 604—Mc- 
Innis V. Brown County Water Im¬ 
provement Dist. No. 1, Civ.App., 
41 S.W.2d 741, error refused, fol¬ 
lowed in Cox V. Brown County 
Water Improvement Dist. No. 1, 45 
S.W.2d 1118, error dismissed, and 
Mclnnis v. Brown County Water 
Improvement Dist. No. 1, 45 S.W. 
2d 1118, error refused—^Texas Pub¬ 
lic Utilities Co. v. Bass, Civ.App., 
297 S.W. 301. 

20 C.J. p 1017 note 74. 

Ket annual income of turnpike oom- 
pany 

Tenn.—^Lebanon & Nashville Turn¬ 
pike Co, V. Creveling, 17 S.W.2d 
22, 169 Tenn. 147, 65 A.L.R. 440. 
Seferenoe to bnildlngs as illustra. 
tion 

In condemnation proceedings, in¬ 
struction that frequently buildings 
do not enhance value of land to ex¬ 
tent of their actual cost, which fact 
was admitted, was held not errone¬ 
ous, where given as an illustration, 
and jury were left to determine val¬ 
ue of land with buildings on it.— 
Schuck v. West Side Belt R. Ca. 128 
A. 832, 283 Pa. 162. 


Sales of neighboziiLg property 
U.S.—U. S. V. Nickerson. C.C.A. 

Mass., 2 F.2d 502. 

Using language of witness 
In proceedings to assess damages 
for lands taken for an additional 
school site, where the witnesses, who 
testified to the value, used “actual 
value,” “market value,” and “fair 
or reasonable value” as equivalent 
expressions, and where the court did 
likewise In an instruction, the in¬ 
struction was proper.—^Wood v. Sy¬ 
racuse School Dist. No. 1, 193 P: 
1049, 108 Kan. 1. 

Taluation of canal 

U.S.—^Albert Hanson Lumber Co. v. 

U. S., 43 S.Ct. 442, 261 N.S. 581, 67 
L.Bd. 809, affirming, C.C.A., 277 
F. 894. 

Burden of proof 

Wyo.—^Morrison v. Cottonwood De¬ 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

Opinion evidence 

Pa.—Schuck v. West Side Belt R. 

Co., 128 A. 832, 283 Pa. 162. 

97. Tex.—^Lower Colorado River Au¬ 
thority V. Hughes, Civ.App., 122 
I S.W.2d 222, error dismissed. 

Failure to include element of 
I **cash” in defining ‘^actual valne” as 
rendering instruction defective.— 
Port Worth & D. N. Ry. Co. v. Sugg, 
Tex.Civ.App., 68 S.W.2d 670. 

93. U.S.—McCandless v. U. S., Ha¬ 
waii, 56 set. 764, 298 U.S. 842, 
80 L.Ed. 1205, reversing, C.C.A., 74 
F.2d ^96, certiorari granted 56 S. 
Ct. 308, 296 U.S. 670, 80 L.Ed. 403. 
Ala.—Alabama Power Co. v. Scott, 
104 So. 873, 21 Ala.App. 27. 

Ill.—^Department of Public Works 
and Buildings v. Foreman State 
Trust & Savings Bank, 1 N.E.2d 
76. 363 Ill. 13—South Park Com’rs 

V. Livingston, 176 N.E. 546, 344 
Ill. 368—Forest Preserve Dist. of 
Cook County v. Wallace, 132 N.E. 
444, 299 Ill. 476. 

Mo.—Missouri Power & Light Co. 
v. John Hancock Mut. Life Ins. 
Co., App., 58 S.W.2d 321. 

Possibility of water power 
U.S.—^Pord Hydro-Electric Co. v. 
Neely, C.C.A.Wis., 13 F.2d 361, 
certiorari denied Ford Hydro-Elec¬ 
tric Co. V. Neeley, 47 S.Ct. 112, 
273 U.S. 723, 71 L.Ed. 859. 

99. Ga.—State Highway Board v. 
Bridges, 3 S.E. 2d 907, 60 Ga.App; 
240. 

1. Colo.—^Wassenich v. City and 
County of Denver, 186 P. 533, 67 
Colo. 456. 

Ga.—City of Reynolds v. Carter, 129 
S.E. 117, 34 Ga.App. 252. 

Ill.-Pittsburgh, C. C. & St. L. Ry. 
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Co. V. Gage, 121 N.E. 582, 286 Ill. 
213. 

Md.—Realty Improvement Co. v. 
Consolidated Gas Electric Light & 
Power Co. of Baltimore, 144 A. 
710, 156 Md. 581. 

Mo.—City of St. Louis v. Smith, 30 
S.W.2d 729, 325 Mo. 471—State 
ex rel. State Highway Commis¬ 
sion V. Lindley. 113 S.W.2d 132, 
232 Mo.App. 831, conforming to 
mandate State ex rel. State High¬ 
way Commission of Missouri v. 
Shain, 102 S.W.2d 666, 340 Mo. 
80S, quashing -record and remand¬ 
ing cause State ex rel. State High¬ 
way Commission v. Lindley, App., 
96 S.W.2d 1065—State ex rel. State 
Highway Commission v. Parmer’s 
Estate. App., 68 S.W.2d 721. 

Neb.—^Neldeberg v. City of Omaha, 
247 N.W. 45, 124 Neh. 511. 

Pa.—Rothenberger v. City of Read¬ 
ing. 146 A. 104, 296 Pa. 423. 

Tex.—State v. Carpenter, 89 S.W.2d 
979, 126 Tex. 604, denying rehear¬ 
ing 89 S.W.2d 194, 126 Tex. 604, 
reversing, Civ.App., 55 S.W.2d 219 
—^Houston Lighting & Power Co. 
V. Dally, Civ.App., 291 S.W. 317— 
Mclnnis v. Brown County Water 
Improvement Dist. No. 1, Civ.App., 
41 S.W.2d 741, error refused, fol¬ 
lowed in Cox V. Brown County 
Water Improvement Dist. No. 1, 
45 S.W.2d 1118, error dismissed, 
and Mclnnis v. Brown County 
Water Improvement Dist. No. 1, 45 
-S.W.2d 1118, error refused. 

Utah.—Salt Lake & U. R. Co. v. 

Schramm, 189 P. 90. 56 Utah 63. 
Wash.—Ham, Yearsley & Ryrie v. 
Northern Pac. Ry. Co., 181 P. 898, 
107 Wash. 378. 

Cash market value 

Ark.—^Baucum v. Arkansas Power & 
Light Co., 15 S.W,2d 399. 179 Ark. 
154. 

Ga.—State Highway Board of Geor¬ 
gia V. Warthien, 189 S,E. 76, 64 
Ga.App. 759. 

Tex.—Gillam v. State, Civ.App., 95 
S.W.2d 1019. 

Duty to defliie 

(1) Instruction defining “market 
value” and stating right under stat¬ 
ute to recover market value should 
be given on request of either party, 
and it is better practice to define 
“market value” than to attempt to ' 
instruct what not to consider.—State 
V. Doom, Tex.Clv.App., 278 ^.W. 255. 

(2) In condemnation proceedings, 
court should define term “fair mar¬ 
ket value” and inform jury that only 
diminution of value involved is that 
of market value.—Muscoda Bridge 
Co. V. Grant County, 227 N.W. 863. 
200 Wis. 185. 
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property is adapted as bearing on value,^ deduc¬ 
tions,^ separate valuation of different parts of the 
property,^ time of valuation,^ and leasehold or 
rental value.® 


The instructions in cases for assessment of dam¬ 
ages by a jury in condemnation proceedings should 
be within the issues,*^ and conform to the evidence.® 
On request the court should instruct the jury on any 


(3) Court should have defined 
term ^‘reasonable fair cash market 
value” in issues as to value of land 
in condemnation proceeding.—Texas 
Pipe Line Co. v. Watkins, Tex.Civ. 
App., 26 S.W.2d 1103. 

Proof by preponderance of evidence 
Cal.—^Los Angeles City High School 
Dlst. of Los Angeles County v. 
Schumann, 248 P. 737, 78 Cal.App. 
353. 

2. Cal.—City of Beverly Hills v. 
Anger, 294 P. 476, 110 CaLApp. 
626. 

Ill.—Sanitary Dist. of Rockford v. 
Johnson, 174 N.B. 862, 343 Ill. 11— 
Public Service Co. of Northern 
Illinois V. Leatherbee, 143 N.E. 97, 
311 Ill. 505—Village of Oak Park 
V. Hulbert. 138 N.B. 678, 807 Ill. 
270. 

Ind.—State v. Hamer, 199 N.B. 589, 
211 Ind. 570. 

Pa.—Schuck v. West Side Belt R. 
Co., 128 A. 832. 283 Pa. 152— 
Greenfield v. City of Philadelphia, 
127 A. 768. 282 Pa. 344. 

Va.—^Fonticello Mineral Springs Co. 
V. City of Richmond, 137 S.E. 458, 
147 Va. 355. 

20 C.J. p 1017 note 74 [b]. 

Directing attention to particular uses 
Where there was a conflict in the 
evidence whether property sought 
to be condemned was best adapted 
to residential or industrial purpos¬ 
es, a general instruction that the ju¬ 
ry should consider the use for which 
the property was best adapted was 
Insufficient, and the owners were en¬ 
titled to instructions submitting the 
particular point in issue.—^Pitts¬ 
burgh, C. C. & St. L. Ry. Co. v. Gage, 
121 N.E. 582, 286 IlL 213. 

Highest and best use 

Ill.—Pittsburgh, C., C. & St L. Ry. 

Co. V. Gage, supra. 

‘‘Special value” 

Instruction on ' damages authoriz¬ 
ing jury to consider any “special 
value” growing out of best use of 
land was held not erroneous be¬ 
cause of words “special value,” 
where such phrase clearly referred 
to value arising from particular uses 
to which the property was adapted. 
—^Illinois Light & Power Co. v. Bed¬ 
ard, 175 N.B. 851, 343 Ill. 618. 

Value for railroad purposes 
Wis.—^New Dells Lumber Co. v. Chi¬ 
cago, St. P., M. & O. 'Ry. Co., 276 
N.W. 632, 226 Wis. 614, rehear¬ 
ing denied 277 N.W. 673, 226 Wis. 
614. 

Cemetery purposes 
Mo.—State ex rel. State Highway 
Commission v. Southern Securities 
Co., App., 60 S.W.2d 632. 


3. Ohio.—Muskingum Watershed 

Conservancy Dist. v. Funk, 16 N. 
B.2d 454, 134 Ohio St 302. 

4. Ga.—Swain v. Georgia Power & 
Light Co., 169 S.E. 249, 46 Ga.App. 
794. 

Mass.—^Baker v. Town of Arlington, 
171 N.B. 462, 271 Mass. 415. 
Fixtures as not to be separately 
valued 

In a condemnation proceeding, it 
was error to instruct the jury that 
they could consider fixtures in ar¬ 
riving at the amount of compensa¬ 
tion to be awarded the landowner, 
where the instruction did not make 
it clear to the jury that they should' 
award to the owner the fair market 
value of the land, as enhanced by 
the fixtures and buildings, etc.—City 
of Baltimore v. Himmel, 107 A. 522, 
135 Md. 65. 

Fruits trees of incidental value 
Value of fruit trees, being mere¬ 
ly incident to market value of land 
taken for highway, should not be 
separated from market value by 
court's instructions.—Commonwealth 
V. Combs, 60 S.W.2d 497, 244 Ky. 
204. 

Omission of value of timber as er¬ 
roneous 

Ala.—^Alabama Power Co. v. Sides, 
103 So. 869, 212 Ala. 687. 

5. Ga.—City of Reynolds v. Carter, 
129 S.B. 117, 34 Ga.App. 262. 

Ky.—Commonwealth v. Combs, 50 
S.W.2d 497. 244 Ky. 204—Kentucky 
& West Virginia Power Co. v. 
Saulsbury, 22 S.W.2d 281, 231 Ky. 
788. 

Mich.—^In re City of Detroit, 1^8 N. 

W. 839, 227 Mich. 132. 

Tenn.—^West Tennessee Power & 
Light Co, V. Hughes, 15 Tenn.App. 
37. 

Consideration of normal and abnor¬ 
mal economic conditions 
Ill.—^Forest Preserve Dist. of Cook 
County V. Eckhoff, 24 N.B.2d 52, 
372 Ill. 391. 

5. G.—^Howell V. State Highway De¬ 
partment, 166 S.E. 129, 167 S.C. 
217. 

Valuation of land before or after 
seepage 

Neb.—^Behle v. Loup River Public 
Power Dist, 293 N.W. 413. 

6. Colo.—Wassenich v. City and 
County of Denver, 186 P. 633, 67 
Colo. 456. 

D.C.—Carlock v. U. S., 53 F.2d 926, 
60 APP.D.C. 814. 

Ill.—City of Chicago v. Witt, 124 N. 

E. 638, 289 Ill. 520. 

Pa.—Egan v. City of Philadelphia, 
164 A 813, 108 Pa.Super. 271. 
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7. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., 
C.C.A.MO., 65 F.2d 297. 

Iowa.—^Millard v. Northwestern Mfg. 

Co., 205 N.W. 979, 200 Iowa 1063. 

20 C.J. p 1018 note 77. 

Pertinence to issues shown 
In local improvement proceeding,, 
instruction that owner of upper land 
has natural easement to have water 
flow off on adjoining land below was 
held pertinent to issues.—^Village of 
Broadview v. Dianish, 167 N.B. 106, 
335 Ill. 299, appeal dismissed and 
certiorari denied Dianish v. Village 
of Broadview, 50 S.Ct. 67, 280 U.S. 
518, 74 L.Ed. 588. 

Xustruetion held not multifarious 
Instruction that considering pur¬ 
pose for which land was condemned, 
what depreciation to remaining land 
if any resulted, was held not multi¬ 
farious in submitting more than one 
issue.—St Louis Southwestern Ry. 
Co. of Texas v. Storey, Tex.Civ.App., 
62 S.W.2d 311, error refused. 

8. Ill.—Village of Broadview v. 
Dianish, 167 N.E. 106, 335 Ill. 299, 
appeal dismissed and certiorari 
denied Dianish v. Village of Broad¬ 
view, 50 S.Ct 67, 280 U.S. 618, 74 
L.Ed. 588. 

Md.—^Marchant v. City of Baltimore, 
126 A 884, 146 Md. 513. 

Mass.—Barnes v. City of Springfield, 
168 N.B. 78, 268 Mass. 497* cer¬ 
tiorari denied 50 S.Ct 246, 281 U. 
S. 732, 74 L.Ed. 1148. 

Mo.—State ex rel. State Highway 
Commission v. Riggs, 47 S.W.2d 
178, 226 Mo.App. 1053. 

Pa.—Auch V. Susquehanna Pipe Line 
Co., 47 DauphCo. 287. 

Tex.—^Perry v. Wichita Palls, R. & 
P. W. R. Co., Civ.App., 238 S.W. 
276. 

20 C.J. p 1018 note 78. 

Measure and elements of damage 
generally 

111.—Commissioners of Deland Spe¬ 
cial Drainage Dist. v. Warner, ISl 
N.E. 304, 348 Ill. 376. 

Ky.—Louisville & N. R. Co. v. Che- 
nauU, 284 S.W. 397, 214 Ky. 748. 
W.Va.—^Monongahela West Penn 
Public Service Co. v Monongaheia 
Development Co., 132 S.E. 380, 101 
W.Va. 165. 

Deduction of benefits 
In condemnation proceeding pur¬ 
suant to straightening highway 
through a farm, court did not err 
in refusing, under evidence which 
was remote and speculative, that 
land was benefited by being made 
available for use as cabin sites, to 
instruct that jury should deduct, 
from severance damages, value of 
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issue which the evidence tends to support and in¬ 
structions which ignore or exclude issues or evi¬ 
dence are erroneous but the court may properly 
exclude a matter which should have been pleaded 
but was notM 

The court should not charge on the weight of the 
evidence,^^ nor assume the existence of contro¬ 


verted facts but instructions announcing the 
rules by which the jury are to determine the weight 
of the evidence may be given.^^ 

The instrtictions in condemnation proceedings 
should not be ambiguous, argumentative,con- 
fusing,!"^ contradictory,!® indefinite,!® or mislead¬ 
ing;®® nor should the court appeal to the sympa- 


9 pecial benellts derived by landown¬ 
ers on account of change in location 
of highway.—^People v. McReynolds, 
87 P.2d 734, 31 Cal.App.2d 219. 
Sequested charge as to fencing held 
not abstract 

Refused charge, that power com¬ 
pany acquired no right to fence right 
of way sought to be condemned, was 
held not abstract, in view of testi¬ 
mony disclosing that number of wit¬ 
nesses based opinion as to damages 
to remaining land on idea that right 
of way divided defendant’s land in 
two parts.—^Alabama Power Co. v. 
Sides, 103 So. 859; 212 Ala. 687. 
Vsa of property 

Requested instruction that Jury, 
in awarding value of property for 
highest profitable use available, 
might consider capacity for future 
use was held properly rejected un¬ 
der evidence.—South Park Com’rs 
w Livingston. 176 N.E. 546, 344 Ill. 
368. 

Taluatioii 

(1) Instructions as to special val¬ 
ue properly refused as without evi¬ 
dentiary support.—Baucum v. Arkan¬ 
sas Power & Light Co., 15 S.W.2d 
399, 179 Ark. 154. 

<2) In an eminent domain case, 
where there was testimony that the 
land taken was in a city of several 
thousand people, surrounded by val¬ 
uable agricultural districts capable of 
supporting manufacturing and busi¬ 
ness enterprises, an instruction al¬ 
lowing the jury to take into consider¬ 
ation the existing business wants of 
the community was not improper, as 
without supporting evidence.—Salt 
Lake & U. R Co. v. Schramm, 189 P. 
90, 56 Utah 53. 

9. W.Va.—Fowler v.‘Norfolk & W. 

R. Co., 69 S.E. 811, 68 W.Va. 274. 

20 C.J. p 1018 note 80. 

All proper issues 

In highway condemnation case, in¬ 
structions should leave to jury all 
question of damages and benefits 
that are proper elements to be con¬ 
sidered,—State ex rel. State High¬ 
way Commission v. Watkins, Mo. 
App., 61 S.W.2d 643. 
mstructlons held proper 
Iowa.—Millard v. Northwestern Mfg. 

Co., 205 N.W. 979, 200 Iowa 1063. 

10. Ill.—Chicago & W. I. R. Co. v. 

Heidenreich, 98 N.E. 567. 254 Ill. 

231, Ann.Cas.l913C 266. 

20 C.J. p 1018 note 81. 


11. Mo.—Shell Pipe Line Corpora¬ 
tion V. Woolfolk, 53 S.W.2d 917, 331 
Mo. 410. 

12. Pa.—^Friday v. Pennsylvania R. 
Co.. 54 A. 339, 204 Pa. 405. 

20 C.J. p 1018 note 82. 

Xnstniotion held proper 
Tex.—St. Louis Southwestern Ry. 
Co. of Texas v. Storey, Civ.App., 
62 S.W.2d 311, error refused. 

13. Cal.—People v. Ayer, 64 P.2d 
769, 18 Cal.App.2d 755. 

20 C.J. p 1019 note 83. 

ZastructloxLB held proper 
Mo.—State ex rel. State Highway 
Commission v. Baumhoff, 93 S.W. 
2d 104, 230 Mo.App. 1030. 

14. Iowa.—^Purdy v. Waterloo, C. F. 
& N. R. Co., 164 N.W. 881, 172 
Iowa 676. 

15- Mo.—State ex rel. State High¬ 
way Commission v. Day, 47 S.W. 
2d 147, 226 Mo.App. 884, trans¬ 
ferred, see 35 S.W.2d 37, 327 Mo. 
122 . 

Xastruction as to special benefits held 
ambiguous 

Mo.—State ex rel. State Highway 
Commission v. Day, supra. 

Damage Instmotioi^ held not ambigu¬ 
ous 

Mo.—State ex rel. State Highway 
Commission . of Missouri v. Hart¬ 
man, 44 S.W.2d 169, 226 Mo.App. 
604. 

16. U.S.—Union Electric Light & 
Power Co. v. Snyder Estate Co., C. 
C.A.MO., 65 P.2d 297. 

Ala.—^Pryor v. Limestone County, 160 
So. 700, 230 Ala. 295. 

20 C.J. p 1019 note 86. 

17. Ky.—^Kentucky Hydroelectric Co. 

V. Woodard, 287 S.W. 985, 216 Ky. 
618. 

Md.—Marchant v. City of Baltimore, 
126 A. 884, 146 Md. 513. 

Mo.—State ex rel. State Highway 
Commission v. Kiefer, App., 110 
S.W,2d 883, 

Instructions held not confusing 
G-a.—Mitchell County v. Hilliard, 126 
S.E. 719, 159 Ga.' 502. 

Ill.—River Park Dist. v. Brand, 158 
N.E. 687, 327 Ill. 294. 

10. Iowa.—^Bennett v. Marion, 76 N. 

W. 844, 106 Iowa 628. 

20 C.J. p 1019 note 88. 

Instruotions h^ not contradictory 

or inconsistent . 

Pa.—McRoberts v. Borough of Castle 
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[ Shannon, 177 A. 212, 117 Pa.Super. 
I 69. 

20 C.J. p 1019 note 88 [b]. 

19. Tex.—^Pillot V. City of Houston, 
Civ.App., 51 S.W.2d 794. 

20 C.J. p 1019 note 87. 

“Other improvenmts” for which 
jury in condemnation proceedings 
were authorized to assess damages 
were held too indefinite.—Common¬ 
wealth V. Combs, 50 S.W.2d 497, 244 
Ky. 204. 

20. Mo.—^Missouri Power & Light 
Co. V. Creed, 32 S.W.2d 783, 325 
Mo. 1194—In re Twenty-Third St. 
Traffic Way, 214 S.W. 109, 279 Mo. 
249. 

Ohio.—Cleveland, C., C. & St. L. Ry. 
Co. V. Wehmeier, 170 N.E. 27, 33 
Ohio App. 475, error dismissed 172 
N.E. 306, 121 Ohio St. 616. 

W.Va.—Virginian Power Co. v. Broth- 
erton, 110 S.E. 546, 90 W.Va. 165. 
20 C.J. p 1019 note 85. 

Xnstmctlons g^eraUy held not sals- 
leading 

Cal.—^East Bay Municipal Utility 
Dist. V. Kiefifer, 278 P. 476, 99 Cal. 
App. 240, rehearing denied 279 P. 
178, 99 Cal.App. 240. 

Ga.—Swain v. Georgia Power & 
Light Co., 169 S.E." 249, 46 Ga.App. 
794. 

Ill.—City of Chicago v. McGowan, 
165 N.E. 37, 324 Ill. 164. 

Wash.—Chelan Electric Co. v. Perry, 
268 P. 1040, 148 Wash. 363, appeal 
dismissed 49 S.Ct. 478, 279 U.S. 
823, 73 L.Bd. 977. 

20 C.J. p 1019 note 85 [c], 

Pleasure and elements of damage 
generally 

<1) Instructions held misleading. 
—^Missouri Power & Light Co. v. 
John Hancock Mut. Life Ins. Co., 
Mo.App., 68 S.W.2d 321—Missouri 
Power & Light Co. v. Creed, App., 32 
S.W.2d 783, transferred, see 30 S.W. 
2d 605, 325 Mo. 1194. 

(2) Instructions held not mislead¬ 
ing. 

Ga.—^Mitchell County v. Hilliard, 126 
S.E. 719, 159 Ga. 502—Georgia 
Power Co. v. Chapman, 168 S.E. 131, 
46 Ga.App. 682. 

Ill.—Commissioners of Deland Spe¬ 
cial Drainage Dist. v. Warner, 181 
N.B. 304, 348 Ill. 376—Public Serv¬ 
ice Co. of Northern Illinois v. 
Leatherbee, 143 N.E. 97, 311 111. 
505. 

Mo.—State ex rel. State Highway 
Commission v. Day, 47 S.W. 2d 
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thies or prejudices of the jury.^i The court should 
not invade the province of the jury22 nor submit 
questions of law on which it should itself pass,^^ 
and should in its charge call attention to material 
matters clearly established by the evidence.24 It is 
nut necessary to repeat an instruction already given 
in substance and with sufficient fullness,nor 
should undue prominence be given particular issues 
or defenses.26 Legal terms should be explained by 
the court,27 but it is not necessary to define techni¬ 
cal terms which are well understood.28 A mere de¬ 


fect or omission in one instruction may be cured by 
another instruction,^^ and the instructions are un¬ 
objectionable if, taken all together, they present the 
proper rule for the guidance of the jury,20 as in 
respect of damages generally,®^ injuries to land not' 
taken,®® benefits,®® and valuation;®^ but the state¬ 
ment of a wrong rule of damages in one instruction ’ 
is reversible error, although another instruction an¬ 
nounces the right rule.®® An instruction as to the 
form of the verdict is proper,®® but not always nec-' 


147, 226 Mo.App. 884, transferred, 
see 35 S.W.2d 37, 327 Mo. 122— 
State ez rel. Highway Commission 
v. Malone, App., 45 S.W.2d 84, 
transferred, see. Sup., 37 S.W.2d 
510. 

Value generally 

(1) Instructions held misleading. 
Fla.—^Doty v. City of Jacksonville, 

142 So. 599. 106 Fla. 1. 

Ohio.—Gano v. Cleveland. C., C. & St 
L. Ry. Co., 168 N.E. 566, 33 Ohio 
App. 142. 

Tex.—Dickey's Estate v. Houston 
Independent School Dist, Civ.App., 
300 S.W. 260. 

(2) Instructions held not mislead¬ 
ing. 

Cal.—^East Bay Municipal Utility 
Dist V. Kieffer, 278 P. 476. 99 Cal. 
App. 240, rehearing denied 279 P. 
178, 99 CaLApp. 240. 
m.—Commissioners of Deland Spe¬ 
cial Drainage Dist v. Warner, 181 
N.E. 304, 348 Ill. 376—East St 
Louis Light & Power Co. v. Cohen, 
164 N.E. 182, 333 Ill. 218. 

Bemellts 

Instructions properly refused as 
misleading.—^Pryor v. Limestone 
County, 160 So. 700, 230 Ala. 295. 

21. Ill.—Illinois, I. & M. R. Co, v. 
Basterbrook, 71 N.E, 1116, 211 Ill. 
624. 

20 C.J. p 1019 note 89. 

22. Ala.—^Leahy v. State, 106 So. 
599, 214 Ala. 107. 

Xustmotions not open to ohjectio'u 
Ill.—^River Park Dist. v. Brand, 158 
N.B. 687, 327 Ill. 294. 

22, 111.—^Trotier v. St. Louis. B. & S. 

R. Co.. 64 N.E. 487, 180 Ill. 471. 

20 C.J. p 1019 note 90. 

Instxuctioii held unobJectioiLa'ble 
Ill.—River Park Dist. v. Brand, 168 
N.E. 687, 327 Ill. 294. 

2d. Ohio.—City of Cincinnati v. 
Wilson. 12 N.E.2d 496, 67 Ohio 
App. 96. 

XOiOlusloii. of appuxteoaiLt easement In 
estimating value 

In condemnation proceeding, 
wherein evidence clearly established 
existence of right of way across strip 
of land adjacent to that in question, 
failure of court in its general charge 
to call- jury's attention to right to 


include appurtenant easement in as¬ 
certaining value of property in ques¬ 
tion was error.—City of Cincinnati v. 
Wilson, supra. 

25. Pa.—^Huth V. Allegheny County, 
13 A.2d 18. 339 Pa. 228. 

20 C.J. p 1019 note 91. 

28. Ga.—^Flemister v. Central Geor¬ 
gia Power Co., 79 S.B. 148, 140 
Ga. 511. 

Tex.—Panhandle & G. R. Co. v, Kir¬ 
by, Civ.App.. 108 S.W. 498. 

27. Mo.—^Kansas City, N. & Ft. S. 

R. Co. V. Dawley, 50 Mo.App. 480. 
2^ Mont.—Helena & Livingston 

Smelting & Reduction Co. v. Lynch, 
65 P. 919, 25 Mont. 497. 

20 C.J. p 1020 note 1. 

29. Ill.—See Commissioners of 
Highways of Town of Saline v. 
Klaus, 199 Ill.App. 108. 

Mo.—State ex rel. Highway Com¬ 
mission of Missouri v. Williams, 51 

S, W.2d 538, 227 Mo.App. 196. 

Wyo.—Morrison v. Cottonwood De¬ 
velopment Co., 266 P. 117, 38 Wyo. 
190. 

20 C.J. p 1019 note 93. 

Sa Kan.—Phillips v. Southwest 
Missouri R. Co., 186 P. 197, 106 
Kan. 446. 

20 C.J. p 1020 note 94. 

31. Mo,—Kansas City Southern Ry. 
Co. V, Second Street Improvement 
Co., 166 S.W. 296, 266 Mo. 386— 
State ex rel. State Highway Com¬ 
mission V. Watkins, App., 61 S.W. 
2d 543. 

N.C.—^Riverview Milling Co. v. State 
Highway Commission, 130 S.E. 724, 
190 N.C. 692. 

Pa.—^Westmoreland Chemical & Color 
Co. V. Public Service Commission 
, of Pennsylvania, 142 A. 867, 293 
Pa. 326, followed in Westmore¬ 
land Chemical & Color Co. v. Pub¬ 
lic Service Commission, 144 A. 412, 
298 Pa. 333—^Darlington v. Penn¬ 
sylvania R. Co., 123 A. 284, 278 
Pa. 307. 

32. Mo.—Chicago Great Western 
R. Co. V. Kemper, 166 S.W. 291, 
266 Mo. 279, Ann.Cas,1915D, 815. 

33. Colo.—^Denver. N. W. & P. Ry. 
Co. V. Howe, 112 P. 779, 49 Colo. 
256. 

Mo.—State ex rel. Highway Commis- 
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Sion of Missouri v. Williams, 51 
S.W.2d 538, 227.Mo.App. 196. 

Error not cured 

In a drainage district improvement 
assessment proceeding, refusal of 
an Instruction on benefits to rail¬ 
road company which might be con¬ 
sidered was held under facts not 
cured by other instructions given. 
—Cache River Drainage Dist. v. 
Chicago & E. I. R. Co., 99 N.E..635, 
255 Ill. 398. 

34. Colo.—^Denver N. W. & P. Ry. 
Co. V. Howe, 112 P. 779, 49 Colo. 
256. 

Iowa.—^Neddermeyer v. Crawford 

County, 175 N.W. 339, 190 Iowa 
883. 

Date of valuation 

Instruction as to compensation for 
condemnation was held not prejudi¬ 
cial, where subsequent instruction 
required fixing value as of dates stip¬ 
ulated, and land values had re¬ 
mained stationary.—Morrison v. Cot¬ 
tonwood Development Co., 266 P. 117, 
38 Wyo. 190. 

36, Ill.—Chicago. B. & Q. R. Co. v. 
Naperville, 47 N.E. 734, 166 IlL 
87. 

36. Ga.—Central Georgia Power Co. 
V. Preston, 73 S.B. 505, 137 Ga. 
347. 

20 C.J. p 1020 note 98. 

Xnstmction as to verdict not mis¬ 
leading 

Where jury, in condemnation pro¬ 
ceedings, returned special verdict 
and answered interrogatories with 
respect to damages, court's instruc¬ 
tion that one answer was inconsis¬ 
tent with others, and that jury 
should go back and reconsider ques¬ 
tion unless they had answered it 
as Interpreted by court, was held 
not misleading, where jury and court 
construed question to mean different 
things, and each construction was 
reasonably supported by language 
used, and, if logically followed,, 
would produce the same result— 
u; S. V. Chicago, B. & Q. R. Co., 
C.C.A.Wis., 90 F.2d 161, certiorari 
denied 58 S.Ct 33, 302 U.S. 714, 82 
L.Ed. 551. 

Xnstxuction as to munber of vex^ 
diets 

In proceeding to establish a traf- 
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essary.®^ When the findings which are to be in¬ 
corporated in the verdict are prescribed by statute, 
the jury should be instructed as to such require¬ 
ments and should be told that their verdict must 
comply therewith.*® Failure to give particular in¬ 
structions is not generally error in the absence of 
a request therefor.** 

* 

§ 291* Verdict and Findings 

a. In general 

b. Description of property or interest 

c. Compensation 

d. Amendment or correction 

a. In General 

In the absence of contrary statute the verdict and 
findings in a condemnation case are controlled by gen¬ 
eral rules and should be certain, consistent, and respon¬ 
sive to the issues. Unanimity is required except where 
statute permits a verdict on vote of less than all the 
Jurors. 

In the absence of contrary statute, the general 
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rules governing the form and requisites of jury ver¬ 
dicts and findings in civil actions, which are dis¬ 
cussed in the C.J.S. title Trial §§ 485-573, also 64 
C.J. p 1053 note 53—1189 note 61, apply to the 
verdict and findings of a jury assessing damages in 
a condemnation case.^O Jn accordance with the 
general rules the verdict should be certain,con¬ 
sistent,and responsive to the issues,^® as raised 
by the pleadings^^ and evidence, although the ver¬ 
dict in a condemnation suit need not correspond 
with the evidence of any of the experts testifying 
as to value.'^s It is not necessary that the verdict 
should find that every step in the proceedings was 
taken as provided in the statute it is to be pre¬ 
sumed that all the statutory requirements have been 
complied with.^*^ Mere irregularity in the form of 
a verdict will not vitiate it if it is good in sub¬ 
stance,^® and a literal compliance with the statutory 
requirements may be waived.^® Although the court 
should not allow the petitioner to draw up the de¬ 
sired verdict and deliver it to the jury,5® it is not 


fic way under an ordinance pro¬ 
viding for an entire scheme of grad¬ 
ing the traffic way and grading in¬ 
tersecting streets to connect them 
with it, it was error to instruct 
that thirteen separate verdicts as to 
damages and benefits, one for each 
proposed improvement, should be 
prepared.—In re Twenty-Third St. 
Traffic Way. 214 S.W. 109, 279 Mo. 
249. 

37. Ky.—Chicago, St. L. & N, O. R. 
Co. V. Sullivan, 80 S.W. 515, 25 
Ky.L. 2295. 

20 C.J. p 1020 note 97. 

38. Colo.—^Denver, & B. G. R. Co. v. 
Stark, 26 P. 779, 16 Colo. 291. 

Ky.—Bibb v. Montjoy, 2 Bibb. 1. 

20 C.J. p 1020 note 98. 

39. Minn.—Ellering v. Minneapolis, 
St. P. & S. S. M. R. Co., 119 N.W. 
507, 107 Minn. 46. 

20 C.J. p 1020 note 2. 

4a Pa.—See Andrews Land Co. v. 
City of Erie, 21 Brie Co. 149, 53 
York Leg.Rec. Ill—Taylor v. 

Washington County, 20 Wash.Co. 
24. 

S.C.—Haig V. Wateree Power Co., 
112 S.E. 55, 119 S.C. 319. 

Tex.—Texas Power & Light Co. v. 
Hill, Civ.App,. 27 S.W.2d 842, er¬ 
ror dismissed. 

**Advl8ory verdict” I 

It was improper in a condemna¬ 
tion proceeding by United States for 
jury, to return so-called "advisory 
verdicts” in absence of any prece¬ 
dent or statute authorizing such pro¬ 
cedure.—^U. S. V. Sixty-Two Par¬ 
cels of Land Situate in New Castle 
County, D.C.Del., 24 F.Supp. 882. 


Necessity of findings 
i In view of finding that there 
would be no damage to land not tak¬ 
en, failure to find as to area of 
larger parcel of which land con¬ 
demned was part was not error; and 
in view of highway commission’s 
resolution declaring public necessity, 
.failure to find maintenance station 
was required by public interest was 
held not error.—^People v. Broome, 
7 P.2d 767, 120 Cal.App. 267. 

Time of returning verdict 
An award In a condemnation suit 
by a city was valid, although the 
trial was concluded in one term of 
the court and verdict was returned 
in the following term under a pro¬ 
vision in the city charter authoriz¬ 
ing a continuance of such a proceed¬ 
ing from day to day or to fix a fu¬ 
ture day, as this provision has been 
relied on too long to be disturbed.— 
Kansas City v. Boruff, 243 S.W. 167, 
295 Mo. 28. 

Verdict held SEofllci^t 
Colo.—^Wiley Drainage Dist. v. Sem- 
mens, 250 P. 527, 80 Colo. 365. 
Verdict and findings on assessment 
of damages by court aee supra § 
280. 

41. Ill.—^Village of Bradley v. New 1 
York Cent. R. Co., 129 N.B. 744, 
296 Ill. 383. 

20 C.J. p 1020 note 6. 

JUry’s flndlngs in proceedings to I 
condemn land for transmission line 
were held not too uncertain and in¬ 
definite to sustain judgment.—Cen¬ 
tral Power & Light Co. v. Mauritz, 
Tex.Civ.App., 7 S.W.2d 937. 

42. Kan.—Calkins v. Salina North¬ 
ern K Co., 172 P. 20, 102 Kan. 
836. 


Mich.—Letoumeau v. Erickson, 148 
N.W. 675, 182 Mich. 617. 

20 C.J. p 1020 note 7. 

Xuconsistesioy not shown 
Wash.—City of Seattle v. Lake Un¬ 
ion Brick Co., 6 P.2d 591, 166 
Wash. 278. 

43. Cal.—San Jose v. Freyschlag, 
56 Cal. s: 

20 C.J. p 1020 note 8. 

Verdict held responsive in pro¬ 
ceedings to condemn land for pow¬ 
er line.—Central Power & Light 
Co. V. Mauritz, Tex.Civ.App., 7 S. 
W.2d 937. 

44. Tex.—^Texas Pipe Line Co. v. 
Watkins, Civ.App., 26 S.W.2d 1103. 

Value after constructiou ezceedixig 
value alleged before 
Award of damages for taking 
land, which jury found was worth 
more after construction of pipe line 
than alleged previous value there¬ 
of, was fundamentally erroneous.— 
Texas Pipe Line Co. v. Watkins, su¬ 
pra. 

45- Colo.—Wassenich v. City and 
County of Denver. 186 P. 533, 67 
Colo. 456. 

46. Mass.—^^tna Mills v. Waltham, 
126 Mass. 422. 

47. Mass.—^^tna Mills v. Waltham, 
supra. 

48. Ga.—^Atlantic Coast Line R. Co. 
v. Postal Tel. Cable Co., 48 S.B. 
15, 120 Ga. 268, 1 Ann.Cas. 734. 

49. Colo.—^Thompson v. De Weese- 
Dye Ditch & Reservoir Co., 53 
P. 507, 25 Colo. 243. 

50. Mich.—^Manistee & N. E. R. 
Co. V. Fowler. 41 N.W. 261, 73 
Mich. 217. 
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error for the court to submit a form of verdict pre¬ 
pared by counsel, containing the formal language 
necessary for a finding either way, with blanks left 
for the jury to fill in,5i nor to permit forms of ver¬ 
dict to be submitted by counsel on both sides in 
which the amount of benefits claimed is stated, 
where the court instructs the jury that they are not 
bound by such statement.52 Where several dis¬ 
tinct causes,of damages are alleged, some of which 
are not proper subjects of damage, a general ver¬ 
dict will be referred to the good count.53 A general 
verdict establishes every reasonable inference de- 
ducible from the pleadings and responsive to the 
issues.54 Where the statute requires the damages 
to be assessed as of the date of issuing the sum¬ 
mons, a verdict fixing "the present value" of the 
land will be deemed to refer to the date of issuing 
the summons.35 A verdict in excess of the court*s 
jurisdiction does not ipso facto oust the court of 
jurisdiction, since it is without effect until judg¬ 


ment is rendered on it.®® The verdict need not be 
under seal.®^ The condemnor may be estopped to 
object that the verdict or finding is invalid for ir¬ 
regularity in its return or certification.®® It has 
been held that in proceedings before the board of 
county commissioners, the verdict of the jury is not 
complete until approved by the board.®® On dis¬ 
agreement of the jury another jury may be sum¬ 
moned.®® 

Unanimity. The verdict must be unanimous and 
a verdict in writing which is not signed by all the 
jurors is a nullity,®^ unless the statute authorizes a 
verdict by less than the whole number of jurors.®® 

Special issues, verdicts, and findings are consid¬ 
ered generally in the C.J.S. title Trial §§ 526-573, 
also 64 C.J. p 1112 note 21-p 1189 note 61, and, in 
the absence of contrary statute, the general rules 
as' therein set forth apply to the submission of spe¬ 
cial issues and the form and requisites of special 
verdicts and findings in condemnation cases.®® Thus 


51. Mich.—^Doane v. 172 N. 

W. 670, 206 Mich. 320. 

20 C.J. p 1020 note 14. 

52. Wash.—King County Commer¬ 
cial Waterway Dist. v. Seattle 
Factory Sites Co., 135 P. 1042, 76 
Wash. 131. 

53L Mass.—^Parker v. Boston & M. 
R. Co., 3 Cush. 107, 60 Am.D. 
709. 

20 C.J. p 1020 note 16. 

54. Or.—Skelton v. Newberg, 148 
P. 63, 76 Or. 126. 

55- Cal.—^Pacific Coast R. Co. v. 
Porter, 16 P. 774, 74 Cal. 261. 

56. Colo.—People v. Garfield Coun¬ 
ty, 58 P. 691, 26 Colo. 478. 

57- U.S.—Georgetown Tump. Road 
Co. V- Custis, D.C., 10 P.Cas.No. 
6,348, 1 Cranch C.C. 585. 

58- Mich.—People v. Lowell Tp. 
Bd., 9 Mich. 144. 

Miss.—West V. West & East R. Co., 
61 Miss. 536. 

20 C.J. p 1021 note 26. 

59. Miss.—Sullivan v. Lafayette Go., 
61 Miss. 271. 

60. Ga.—^Hicks v. Foster, 32 Ga. 
414. 

Mass.—^Mendon v. Worcester County, 
10 Pick. 235. 

61. Ky.—^Kentucky-Tennessee Light 
& Power Co. v. Shanklln, 292 S.W. 
790, 219 Ky. 279—City of Hazard 
V. Combs, 281 S.W. 993, 213 Ky. 
760—^Big Sandy & K. R. Ry. Co. v. 
Stafford, 268 S.W. 1071, 207 Ky. 
272. 

Mich.—Chicago & M. L. S. R. Co. v. 

Sanford, 23 Mich. 418. 

Ohio.—^Norfolk & W. Ry. Co. v. Fos- 
r tAr 1 ft Ohio N.P..N.S., 267. 


S.C.—^Ex parte Davis, 65 S.B. 234, 

83 S.C. 259. 

20 C.J. p 1020 note 20. 

nnder constitutional provisions re¬ 
quiring concurrence of the judgment 
of a jury of twelve in condemnation 
cases, a verdict signed by twelve 
but containing a statement that *'this 
report and verdict are concurred in 
by ten of the jurors" is invalid.— 
Jacksonville, T. & K, W. R. Co. v. 
Adams, 15 So. 257, 33 Fla. 608, 24 
L.R.A. 272. 

62. Tenn.—^Mississippi R. Co. v. Mc¬ 
Donald, 12 Heisk. 54. 

I 20 C.J. p 1021 note 22. 

Zn Ohio 

(1) A condemnation proceeding has 
been regarded as not a general civil 
action subject to statutory provi¬ 
sions permitting a verdict on three- 
fourths majority,, but as a special 
proceeding in which unanimity is re¬ 
quired.—^Norfolk & W. Ry. Co. v. 
Foster, 19 Ohio N.P.,N.S., 267. 

(2) Other authority, however, ex¬ 
pressly disagrees with the foregoing 
decision and holds that there is no 
requirement in an appropriation pro¬ 
ceeding that all twelve jurors agree 
and sign the verdict.—^Kraemer v. 
Board of Education of Cincinnati, 8 
Ohio App. 428. 

<3) It has been held that the three- 
fourths jury law applies to verdicts 
assessing the value of land taken for 
a county road.—Smith v. Craig, 9 
Ohio App. 316. 

<4) Page & A.Gen.Code Suppl. § 
11455, passed pursuant to Const, art 
1 § 5, as amended in 1912, providing 
that in all civil actions the jury 
should render a verdict on the con¬ 
currence of three-fourths or more of 
their members, applies to proceedings 
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[ in appropriation under the Conserv- 
I ancy Act, prescribing procedure in 
such proceedings, in view of § 11048. 
—^Miami Conservancy Dist. v. Mit- 
man, 125 N.E. 875, 100 Ohio St. 315. 

(5) Findings in railroad's appro¬ 
priation proceedings, signed by three 
fourths or more of jurors, were held 
not objectionable, because not signed 
by entire twelve jurors, three fourths 
being sufficient.—Cleveland, C., C. & 
St L. Ry. Co. v. Wehmeier, 170 N.E. 
27, 38 Ohio App. 475, error dismissed 
172 N.E. 306, 121 Ohio St 616. 

63. U.S.—U. S. V. Hayman, C.C.A. 

Wis., 116 F.2d 599. 

Tex.—City of Waco v. Messer, Civ. 
App., 49 S.W.2d 822, modified in 
other respects 78 S.W.2d 169, 124 
Tex. 417. 

Discrefelon of court as to special ver¬ 
dict or finding 

U.S.—^U, S. V. Hayman, supra. 

20 C.J. p 1021. note 29 [a]. 

Snflloienoy of submission 

(1) Submission of question in con¬ 
demnation proceedings as to what 
sum would compensate landowner for 
damage was sufficient submission of 
case on special verdict—Muscoda 
Bridge Co. v. Grant County, 227 N. 
W. 863, 200 Wis. 185. 

(2) In proceedings to assess dam¬ 
ages from the taking of land for a 
highway, question submitted to the 
jury, “Did the building and mainte¬ 
nance of the road confer upon the 
estates in the neighborhood general¬ 
ly a benefit or benefits of a worth 
common to them all?" was held ap¬ 
propriately expressed, the use of the 
word “all" at the end merely empha¬ 
sizing the inquiry in effect whether 
the benefit was common to the whole 
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in appropriate cases special questions or issues may 
and should be submitted to the jury,®^ but unless the 
statute provides for such submission error cannot 
be predicated on failure to answer.®5 The submis¬ 
sion of interrogatories which do not require the 
finding of any fact involved in the issues is prop¬ 
erly refused,66 and, where the undisputed evidence 
shows the existence of a certain fact, it is proper 
to refuse to submit a special issue with, relation 
thereto. 6 7 

b. Description of Property or Interest 

As a general rule the verdict should contain a suffi¬ 
cient description of the lend and interest taken, although. 


where the land may be otherwise identified from the 
record, omission of such a description from the verdict 
is not necessarily fatal. 

Ordinarily the verdict should describe the land 
which is the subject matter of the proceeding, 68 al¬ 
though it has been held that in an action tried as any 
other action at law the verdict need not describe the 
property unless the statute requires it.66 A verdict 
has been held sufficient without a description where 
all the land described in the petition belongs to one 
owner,76 and failure to describe has been held not 
ground for reversal if from the record a judgment 
can be entered sufficiently describing the landJi 
The description should follpw that set out in the 


neighborhood.—^Hall v. Common¬ 
wealth, 126 N.E. 49, 236 Mass. 1. 

(3) In condemnation proceeding 
where court submitted issue how 
much damages resulted to adjacent 
land, that such issue was not pre¬ 
ceded by issue whether there were 
any damages were held not error 
where parties stipulated that only 
issue was amount of damages.—St. 
Louis Southwestern Ry. Co. of Texas 
V. Storey, Tex.Civ.App., 62 S.W.2d 
311, error refused. 

Waiver 

Where evidence is conflicting as to 
inability of parties to agree upon 
price of ‘land needed by city, sub¬ 
mission in condemnation proceedings 
of special issue whether city had 
made olfer must be requested by own¬ 
er pleading failure to make olfer, 
and the right to such submission is 
waived by failure to request it.— 
Isaac V. City of Houston, Tex-Civ. 
App., 60 S.W.2d 643, error dismissed. 

Ultimate character of issue 

In condemnation proceeding, in¬ 
convenience suffered by landowner 
because his Held and pasture were 
cut into different parts and because 
highway separated several tracts was 
element to be considered in determin¬ 
ing diminution in market value of 
land remaining, but was not within 
itself an ultimate issue.—^Wolsch v. 
State, Tex.Civ.App., 77 S.W.2d 1062. 

64. Tex.—Wise v. City of Abilene, 

Civ.App., 141 S.W.2d 400, error dis¬ 
missed, judgment correct—^Ryan v. 

State, Civ.App., 21 S.W.2d 597. 

20 C.J. p 1021 note 29. 

Benefits 

Whether property owner will re¬ 
ceive any benefits by reason of con¬ 
struction of highway is proper is¬ 
sue for jury in condemnation suit,— 
Dickens County v. Dobbins, Tex.Civ. 
App., 95 S.W.2d 153. 

Value 

(1) In condemnation proceeding, 
tie state could not complain that 
special issue inquiring as to what, 


was market value of strip of land 
condemned for highway purposes at 
time strip was condemned, considered 
as severed land, was improper on 
ground that none of the evidence 
was confined to value of strip, as 
severed land, where state made no 
objection to evidence of values of 
condemned strip when such evidence 
was offered and made no request 
that testimony be limited to a value 
as if the strip were severed from 
remainder.—State v. Davis, Tex.Civ. 
App., 140 S.W.2d 861. 

(2) In proceeding by the state to 
condemn a strip of land across de¬ 
fendants' farm for state highway 
purposes where part of the strip 
condemned was pasture land and 
remainder of such strip was under 
cultivation, it was not necessary to 
submit separate issues inquiring as 
to value of the two types of land 
taken, in view of testimony as to 
market value of land.—State v. Da¬ 
vis, supra. 

(3) Where Jury’s answer to special 
issue Inquiring as to what was the 
market value of strip of land con¬ 
demned by state for state highway 
purposes at time strip was con¬ 
demned, considered as severed land, 
did not reflect that juzy, in answer¬ 
ing issue, had done anything other 
than as requested in issue, the state 
could not complain that landowners 
were awarded double recovery.—State 
V. Davis, supra. 

(4) In condemnation proceeding in 
which only part of owner’s land is 
taken, special issues may be submit¬ 
ted, first, to determine market value 
of land taken considered as severed 
land; second, to determine market 
value of defendants' remaining tract 
immediately before strip was taken; 
and, third, to determine market val¬ 
ue of remainder of tract immediately 
after taking, excluding increase or 
decrease in value by reason of "com¬ 
munity" benefits or injuries, and tak¬ 
ing into consideration use to which 
strip condemned is to be subjected. 
—State V. Carpenter, 89 S.W.2d 194, 
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126 Tex. 604, reversing, Clv.App., 65 
S.W.2d 219, and rehearing denied 89 
S.W.2d 979, 126 Tex. 604. 

Befusal to snbinlt sustained where 
request phrased special issue as to 
agreement of parties on settlement 
improperly.—^Malone v. City of Madi- 
sonville, Tex.Civ.App., 24 S.W.2d 483. 

65. Mich.—Toledo, S. & M. R. Co. v. 
Campau. 46 N.W. 1026, 83 Mich. 31. 

20 C.J. p 1021 note 30. 

66. Ind.—^Muncie & P. Tract. Co. v. 
Hall, 89 N.E. 484, 173 Ind. 96. 

67. Tex.—Joyce v, Dallas County, 
Civ.App., 141 S.W.2d 746. 

Offer of settlement 
In proceeding by county to con¬ 
demn right of way, refusal to submit 
issue whether county made a good 
faith offer to settle controversy be¬ 
tween it and landowner was not error 
under undisputed evidence that coun¬ 
ty had made a good-faith offer to set¬ 
tle the controversy.—Joyce v. Dal¬ 
las County, supra. 

68. Colo.—Ft. Lyons Canal Co. v. 
Farnan, 109 P. 861, 48 Colo. 414. 

20 C.J. p 1021 note 33. 

Particular verdict construed 
Mo.—^Kansas City v. Jones Store Co., 
28 S.W.2d 1008, 325 Mo. 226, certio¬ 
rari denied Jones Store Co. v. Kan¬ 
sas City, Mo., 61 S.Ct. 78, 282 U.S. 
873, 75 L.Ed. 771. 

69. Or.—Skelton v. Newberg, 148 P. 
63, 76 Or. 126. 

70. Ill.—Norris v. Lyon, 96 N.E. 236, 
261 Ill. 457. 

71. Minn.—St Paul & S. C. R. Co. 
V. Matthews, 16 Minn. 341. 

Verdict held sufficient 
Verdict finding for condemnee 
“$181.12 on 22 acres,*' followed by 
foreman's signature, whereunder was 
statement that jury found for con¬ 
demnee “as to the timber on the 113 
acres $118.88,*' followed by foreman's 
signature.—Swain v. Georgia Power & 
Light Co., 169 S.E. 249, 46 Ga.App. 
794. 
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petition ;72 |)ut the land need not be described by 
metes and bounds if the description is such as to 
•enable a true location to be madeJ^ The land may 
be described by reference to the description of it in 
the warrant'^4 or in the petition,*^5 although, as to 
the rule last stated, there is authority to the con- 
traryT® If the quantity taken is correctly stated 
in the award of the commissioners, or the location 
is on file, it need not be stated again in the verdict 
A mistake in the description is immaterial where a 
correct description is contained in the ordinance au¬ 
thorizing the proceedings.'^^ 

The extent and duration of the interest taken 
should be stated.79 

c. Compensation. 

The verdict .and findings In a condemnation case 
shouid state the amount of compensation in compliance 
with general rules and any applicable statutes, as in re¬ 
spect of itemization and separate statement of damages, 
and conflicts between special findings and general ver- 


29 C.J.S. 

diets as to the amount of damages are ordinarily resolved 
in favor of the special findings. 

The verdict must show specifically the amount of 
damages awarded, and for what they are award- 
ed,s^ and should show the basis on which they are 
assessed.82 Arbitrary and lumping methods should 
not be resorted to in arriving at the verdict,*^ and 
a verdict obtained by averaging a, series x>f individ¬ 
ual estimates, made with a view to obtain that av¬ 
erage which, it has been previously agreed, shall be 
the amount of the assessment, is invalid.84 The de¬ 
fault of defendants does not affect the duty of the 
jury to find the value of the land condemned.®® In 
the event of a conflict between special findings and 
the general verdict as to the amount of damages, 
the special findings control.®® 

Itemization and separate statement of damages. 
The jury need hot itemize the damages®^ in the ab¬ 
sence of a statute requiring it,®® although they may 
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72. Ill.—Chicago, O. & P. K. Co. v. 
Rausch, 92 N.E. 300. 245 Ill. 477. 

73. Md.—Tide Water Canal Co. v. 
Archer, 9 Gill & J. 479. 

Tenn.—^Duck River Valley Narrow 
Gauge R. Co. v. Cochrane. 3 Lea 
478. 

74. U.S.—Chesapeake & O. Canal Co. 
V. Binney, D.C., 5 F.Cas.No.2,645, 
4 Cranch C.C. 68. 

75. Ill.—Prairie du Rocher v. Scho- 
ening-Koenigsmark Milling Co.. 93 
N.E. 425, 248 Ill. 57. 

20 C.J. p 1021 note 40. 

Beference to descriptioii. in peti¬ 
tion and commiSBionezs’ report held 
sufficient.—State Road Commission of 
West Virginia v. McMurray, 137 S.E. 
530, 103 W.Va. 346. 

76. Colo.—^Norris v. Pueblo, 55 P. 
747, 12 Colo.App. 290. 

20 C.J. p 1021 note 41. 

77. Pa.—Philadelphia, W. & B. R. 
Co. V. Trimble, 4 Whart. 47. 

Wis.—^Bigelow V. West Wisconsin R. 
Co., 27 Wis. 478. 

78. Mo.—^In re Independence Ave. 
Boulevard, 30 S.W. 773, 128 Mo. 
272. 

79. Kan.—Wichita & W. R. Co. v. 
Fechheimer, 12 P. 362, 36 Kan. 45. 

20 C.J. p 1021 note 44. 

Verdict failing to award compensa¬ 
tion for fee 

Verdict stating that, in determin¬ 
ing compensation for taking right to 
flow property, jury understood that 
all timber thereon would become 
citsr's property, barred any holding 
that the jury awarded title in fee 
to the city and compensation for 
the fee to the property owners.—City 
of Allegan v. Vonasek, 243 N.W. 14. 
259 Mich. 310. 

80. Colo.—Sand Creek Lateral lorr. 


Co. V. Davis, 29 P. 742, 17 Colo. 
326. 

20 C.J. p 1021 note 46. 

Amount susceptible of computation 
Verdict, in condemnation proceed¬ 
ing, allowing specifled amount per 
acre instead of amount multipli^ by 
acres taken, was held not defective 
where there was no substantial dis¬ 
pute respecting acreage, the amount 
of compensation being mere matter 
of computation.—City of Spokane v. 
Williams, 288 P. 258, 157 Wash. 120. 

81. Mich.—^Mansfield, C. & L. M. R. 
Co. V. Clark, 23 Mich. 519. 

20 C.J. p 1022 note 47. 

82. Ill.—St. Louis, J. & C. R. Co. v. 
Mitchell, 47 Ill. 165. 

Ky.—Robinson v. Robinson, 1 Duv. 
162. 

20 C.J. p 1022 note 48. 

Findings as to value 

(1) Where defendant in condemna¬ 
tion action admitted ownership of 
land and alleged that value was 
ten thousand dollars, finding that 
compensation proper to be paid for 
defendant’s interest was three thou¬ 
sand dollars, with interest, less cer¬ 
tain amounts representing street 
bonds, was held sufficient to uphold 
judgment as against contention that 
finding did not fix value of property; 
and a finding as to facts constitut¬ 
ing basis of determining value of 
property was unnecessary.—City of 
Signal Hill v. Wyse, 50 P.2d 1076, 9 
Cal.App.2d 641. 

(2) In proceeding to condemn land 
in comer of quarter section for 
schoolhouse site, jury were properly 
required to find value of land ex¬ 
clusive of highway.—^Hilton v. Cram¬ 
er, 209 N.W. 543, 50 S.D. 274. 

Figures testified to by experts 

Jury, in determining value of prem¬ 

1310 


ises condemned and damages caused 
to remaining land, need not find in 
precise figures testified to by expert 
witnesses.—State Highway Commis¬ 
sion of New Jersey v. Lincoln Ter¬ 
minal Corporation, 164 A. 476, 110 
N.J.Law 190. 

Valuation for platting purposes 
That farm land within city limits 
was valued by jury in condemnation 
proceedings at twelve hundred dollars 
showed valuation for platting rather 
than farming where there was evi¬ 
dence indicating that two thousand 
dollars an acre was valuation for 
platting and only five hundred dollars 
an acre was valuation for farming.— 
Smith v: Milwaukee Electric Ry. & 
Light Co., 230 N.W. 44, 201 Wis. 325. 

83. Mo.—^Kansas City, C. & S. R. Co. 
V. Story, 10 S.W. 203, 96 Mo. 611. 

84b' Pa.—^In re Barbadoes St., 8 Phila. 
498. 

85. Cal.—Reed Orchard Co. v. Yolo 
County Super. Ct., 128 P. 9, 18, 
19 CaLApp. 648. 

86. Ohio.—Cleveland, C., C. & St. L. 
Ry. Co. V. Wehmeier, 170 N.E. 27, 
33 Ohio App. 475, error dismissed 
172 N.E. 306, 121 Ohio St. 616. 

87. ni.—Public Service Co. of North¬ 
ern Illinois V. Rietveld, 150 N.E. 
403, 320 Ill. 56. 

Mo.—Texas Empire Pipe Line Co. v. 
Stewart, App., 35 S.W.2d 627, re¬ 
versed on other grounds 55 S.W.2d 
283, 331 Mo. 525. 

Ohio.—State v. Pittman, 184 N.E. 15, 
44 Ohio App. 107. 

Pa.—^Mast V. Lancaster County, 162 
A. 288, 308 Pa. 381. 

20 C.J. p 1022 note 54. ■ 

88. Ariz.—Showalter v. State ex rel. 
Sullivan, 63 P.2d 189, 48 Ariz. 523. 

20 C.J. p 1022 note 55. 



29 C.J.S. 


EMINENT DOMAIN 


§ 291 


do so if they think proper.89 It has been held that 
the verdict should state separately the value of the 
land taken and the damages to that not taken,®® but 
other authorities hold that these items may be blend¬ 
ed into one aggregate sum, unless the statute re¬ 
quires them to be separately stated.®^ It has been 
held not necessary that the sum allowed for im¬ 
provements should be stated separately from that al¬ 
lowed for the land,®® but other authority is to the 
effect that, where the property condemned consists 
of both land and improvements, the owner is enti¬ 
tled to have separate findings as to the value of 
each.®® It is sometimes provided by statute that the 
sum of the damages and the sum of the benefits 
must be stated separately,®^ but such requirement 
may be waived.®® In the absence of statutory re¬ 
quirement such items need not be separately stat¬ 
ed.®® 

Different owners or interests. Where it becomes 
necessary for a jury to assess damages for sepa¬ 
rate interests in condemned property, it is their 
duty first to fix the value of the entire property 
and then divide the same in accordance with the 
interest owned by the respective parties,®*^ and in 


the case of mortgaged property due provision should 
be made for the interests of both mortgagor and 
mortgagee.®® Silence as to a particular landowner 
is, in some jurisdictions, equivalent to an award of 
no damages as to him,®® but in other jurisdictions 
there must be a finding of no damages.^ 

Nominal smis. In a proper case the jury may as¬ 
sess nominal benefits,® and, where there is a gen¬ 
eral verdict of six cents for plaintiff, this imports 
inadequacy of appropriation and illegality of seizure 
of the land so as to render improper a judgment for 
defendants.® Where the jury fails to find actual 
damage to property not taken, it has been held un¬ 
necessary for them to award nominal damages as to 
such property.** 

Conditional or alternative verdict. The jury may 
not find facts, and submit to the court questions of 
law arising on them, leaving the damages depend¬ 
ent on the decision of such questions;® nor may 
they impose on the landowner any legal obligations, 
such as the removal of buildings, by specifying what 
portion of the damages are awarded to him to de¬ 
fray the expense of so doing.® 


89. Mass.—Fitchburg R. Co. v. Bos¬ 
ton & M. R. Co., 3 Cush. 58. 

20 C.J. P 1022 note 56. 

90. Ky.—Louisville & N. R. Co. v. 
Burnam, 284 S.W. 391, 214 Ky. 
736. 

20 C.J. p 1022 note 57. 

Verdict construed, as finding no con- 
geq,uentlal damages 
Where court instructed jury in 
eminent domain proceedings to state 
amount awarded for the land taken 
separately from the damage award¬ 
ed for the remainder of the tract or 
cost of additional fencing, if any, 
verdict merely finding that named 
sum should be paid to landowner was 
proper, and indicated that the jury 
found no consequential damages.— 
Adams v. Commonwealth ex rel. 
State Highway Commission, 146 S.W. 
2d 7, 285 Ky. 38. 

nuproper method of computatioa 
Pact that jury first determined 
total damage to land not condemned 
and thereafter apportioned amount 
to various elements of damage was 
held error.—Fitch v. State Highway 
Commission, 21 P.2d 318, 137 Kan. 
584. 

91. La.—Louisiana R. & Nav. Co. v. 
Kohn, 40 So. 602, 116 La. 159. 

20 C.J. p 1022 note 68. 

In Illinois 

(1) The text rule has been fol¬ 
lowed. 

U.S.—U. S. V. Meyer, C.C.A.I11., 113 
P.2d 387, applying Illinois law. 
Ill.—Wabash, St. L. & P. Ry. Co. v. 


McDougal, 18 N.B. 291, 126 Ill. 
Ill, 1 L.R.A. 207, 9 Am.S.R. 639. 

(2) Other authority holds that in 
condemnation proceeding, jury should 
assess damages separately for land 
taken, for depreciation of part sub¬ 
ject to easement, and depreciation to 
land not taken.—^Rockford Electric 
Co. V. Browman, 171 N.E. 189, 339 
Ill. 212. 

92. Cal.—Tehama County v. Bryan, 
8 P. 673, 68 Cal. 57. 

Idaho.—Big Lost River Irr. Co. v. 

Davidson, 121 P. 88, 21 Idaho 160. 
20 C.J. p 1022 note 59. 

93. Tex.—Isaac v. City of Houston, 
Civ.App., 60 S.W.2d 543, error dis¬ 
missed. 

Separate special iBsues 
In condemnation proceedings, re¬ 
fusal to submit separate special is¬ 
sues as to value of land and as to 
value of improvements was held er¬ 
ror.—Isaac V. City of Houston, supra. 

94. Cal.—Butte County v. Boydston, 
29 P. 511, 64 Cal. 110. 

20 C.J. p 1022 note 60. 

95. Cal.—Sonoma County v. De Win- 
ton, 287 P. 121, 106 Cal.App. 166. 

Colo.—Port Lyon Canal Co. v. Far- 
nan, 109 P. 861, 48 Colo. 414. 

96. Wash.—'Vyalla Walla v. Davin, 
145 P. 179, 83 Wash. 281—Kitsap 
County V. Melker, 96 P. 695, 50 
Wash. 29. 

20 C.J. p 1022 note 62. 

97. Ill.—Forest Preserve Dist. of 
Cook County v. Collins, 181 N.E. 
345, 348 Ill. 477. 
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9& Mich.—^In re Widening Wood¬ 
ward Ave., 251 N.W. 379, 265 Mich. 
87. 

Striking name of mortgagee tsom 
verdict roll 

Where the jury had found that a 
mortgagee was damaged by the tak¬ 
ing and entitled to some part of the 
award, an order striking mortgagee's 
name from joint verdict for mortga¬ 
gor and mortgagee in condemnation 
proceeding was erroneous.—In re 
Widening Woodward Ave., supra. 

99. Pa.—^Point-No-Point Road Case, 
2 Serg. & R. 277. 

1. Ind.—Forsyth v. Wilcox, 41 N.E. 
371, 143 Ind. 144. 

20 C.J. p 1022 note 52. 

2. Mo.—^Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 325 Mo. 226, 
certiorari denied Jones Store Co. 
V. Kansas City, Mo., 51 S.Ct. 78, 
282 U.S. 873, 75 L.Ed. 771—In re 
Oak St., 273 S.W. 105, 308 Mo. 
494, error dismissed McTernan v. 
Kansas City. Mo., 46 S.Ct. 484, 271 
U.S. 691, 70 L.Ed. 1154. 

3. N.T.—Flagg V. Moses, 225 N.T.S. 
508, 222 App.Div. 762, motion de¬ 
nied 226 N.T.S. 392, 222 App.Div. 
821,. and affirmed 162 N.E. 504, 248 
N.T. 509. 

4. Idaho.—^Bassett v. Swenson, 5 P. 
2d 722, 51 Idaho 256. 

5 . Pa.—^In re Germantown & P. 
Turnp. Road Co., 4 Rawle 191— 
Point-No-Point Road Case, 2 Serg. 
& R. 277. 

6. Del.—Jefferis v. Philadelphia, W. 
& B. R. Co., 8 Del. 447. 
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d. Amendment or Ooirection 
Pursuant to general rules the verdict of a jury in a 
condemnation case is open to amendment or correction 
at the proper stage of the proceedings, as for formal de¬ 
fects, but may not be corrected after discharge of the 
Jury nor in such a way as to substitute the court’s de¬ 
cision for that of the Jury. 

Before the discharge of the jury merely formal 
defects in the verdict may be corrected under the 
direction and discretion of the court but a ver¬ 
dict cannot be amended where it is void for un¬ 
certainty,® nor for insufficient description of the land 


taken;® nor may the court increase what it deems 
an inadequate award and thus substitute its own 
view for that of the jury.l® After the jury have 
been discharged and have separated, they cannot 
be reassembled and their verdict be corrected by 
them nor can the court make such amendment.^® 

Waiver and estoppel. Parties to a condemnation 
proceeding may not object to an amendment of a 
verdict pursuant to the consent of their own attor- 
neys.i® 


3. Assessment sr Commissioners, Arbitrators, or Public Opeicials or Boards 


§ 292. In General 

In the absence of constitutional or statutory au¬ 
thorization, compensation may not be assessed by com¬ 
missioners, appraisers, and the like. 

As is explained supra § 276, the mode of assess- 
ing compensation in eminent domain proceedings is 
determined by constitutional and statutory regula¬ 
tions. In the absence of constitutional or statutory 
authorization, compensation may not be assessed by 
commissioners, appraisers, viewers, and the like; 
such a remedy is not in the course of the common 


law.14 Similarly, commissioners, etc., need not be 
appointed to assess compensation where such ap¬ 
pointment is not authorized by statute^® or is an op¬ 
tional mode of procedure.^® 

However, provision may be made by the consti¬ 
tution for the assessment of compensation by com¬ 
missioners, appraisers, and the like,i7 and unless 
restricted by constitutional regulations^® the legis¬ 
lature may provide that the assessment shall be 
made by commissioners, appraisers, or viewers,i® 


7, Cal.—^Reed Orchard Co. v. Yolo 
County Super. Ct., 128 P. 9, 18, 19 
Cal.App. 648. 

20 C.jr. p 1023 note 66. 

Oral ameudTnent validatiniT verdict 
Written verdict finding: separate 
amounts for damages for taking land 
and for interest may be held valid 
as orally amended by Jury by adding 
items together.—^Mast v. Lancaster 
County, 162 A. 288, 308 Pa. 381. 
a. Mass.—Connecticut River R. Co. 

V. Clapp, 1 Cush. 659. 
a. Md.—Tide Water Canal Co. v. 
Archer, 9 Gill & J. 479. 

Pozmal defects are amendable.— 
Law V. Chicago Sanitary List., 64 
N.E. 536, 197 Ill. 623—20 C.J. p 1023* 
note 66 [b] (1). 

lOi S.D.—State v. Hammerquist, 293 
N.W. 539. 

11. Md.—Williams v. New York, P. 

& N. R. Co., 137 A. 506, 153 Md. 102. 
20 C.J. p 1023 note 69. 

IS. Mass.—^Minot v. Boston, 86 N. 
B. 783, 201 Mass. 10, 25 L.R.A.,' 
N.S., Ell. 

20 C.J. p 1023 note 70. 

13. Ill.—Western Springs Park Dist. 
v. Lawrence, 175 N.R 679, 343 Ill. 
302. 

14. Pa,—Commonwealth ex rel. Kel¬ 
ley V. Cantrell, 193 A. 655, 327 
Pa. 369—Petition of Gianftancesco, 
35 Pa.Dist. & Co. 625. 

Beinedy of abutting owner against 
etty of Philadelphia by board of view 
proceedings does not exist in the ab¬ 


sence of constitutional or statutory 
authorization.—^In re Ridge Avenue- 
Bighth Street Subway, 195 A. 885, 
328 Pa. 462—^In re Broad St. Subway, 
179 A. 746, 319 Pa. 173—In re Locust 
St. Subway, 179 A. 741, 319 Pa. 161, 
reversing 177 A. 699, 117 Pa. Super. 
86 . 

15. Colo.—Snider v. Town of Platte- 
ville, 227 P. 548, 75 Colo. 589. 

Application of statute to certain mu* 
niclpaUties 

Comp.L.1921 §§ 9080, 9082, provid¬ 
ing that court shall appoint commis¬ 
sioners, who shall determine value 
of property to be taken, apply to 
cities of first and second class de¬ 
scribed in § 9076, and not to incor¬ 
porated towns of less than two thou¬ 
sand population.—^Snider v. Town of 
Platteville, supra, 

16. ' Tex,—Smith v. Special Assess¬ 
ment Securities Corporation, Civ. 
App., 116 S.W.2d 1166, error re¬ 
fused. 

17. Colo.—Snider v. Town of Platte¬ 
ville, 227 P. 648, 75 Colo. 589. 

18. IlL—^Rich v. Chicago, 59 Ill. 
286. 

20 C.J. p 1023 note 72 [b]. 
Condemnation proceedings as exer¬ 
cise of judicial power see supra 
§ 209. 

Delegation of power as conferring ju¬ 
dicial power see Constitutional 
Law § 173 a (2). 

16. U.S.—Bragg v. Weaver, Va., 40 
S.Ct. 62, 251 U.S. 57, 64 L.Bd. 135. 
Me.—^Kennebec Water Dist. v. Water- 
ville, 52 A. 774, 96 Me. 234. 
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Mo.—City of St. Louis v. Pope, 121 
S.W.2d 861. 

Pa.—In re Oxford Street, Hanover 
Tp., 79 Pa.Super. 106. 

20 C.J. p 1023 note 71. 

Assessment: 

By commissioners, etc., as consti¬ 
tuting due process of law see 
Constitutional Law § 646. 

For special benefits by boards, 
tribunals, or officers see the C. 
J.S. title Municipal Corporations 
§§ 1392-1394, 1397, also 44 C.J. 
p 616 note 5 et seq. 

Reference of petition for highway to 
commissioners, viewers, etc., see 
the C.J.S. title Highways §§ 55-63, 
also 29 C.J. p 424 note 49 et seq. 
Fezmanent board 

(1) In some jurisdictions a perma¬ 
nent board of viewers for each coun¬ 
ty is established by statutory enact¬ 
ment, and from such board viewers 
are selected for particular cases as 
required from time to time.—Com¬ 
monwealth'ex rel. Kelley v. Cantrell, 
193 A. 655, 327 Pa. 369. 

(2) The chief purpose of such a 
statute is to provide a competent 
and efficient piece of machinery 
which could be made available by 
any authority having need for its 
services.—Commonwealth ex rel. Kel¬ 
ley V. Cantrell, supra. 

(3) Such a statute does not furnish 
a remedy by viewers where none ex¬ 
isted before.—^In re Locust St. Sub¬ 
way, 179 A. 741, 319 Pa. 161, revers¬ 
ing 177 A. 599, 117 Pa.Super. 86. 
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by designated public officials or boards,20 or by 
referees.2i Where an agreement to submit to ref¬ 
erees provided that, with one exception, their deci¬ 
sion should be conclusive, no element of damage so 
submitted can be considered on a subsequent peti¬ 
tion to the court for assessment of such damages as 
came within the exception.22 

The assessment is to be made by the particular 
board or officers designated.23 Where a statute 
designates a particular board or officers, a subse¬ 
quent statute naming a different board or different 
officers supersedes and repeals the former statute.24 


Where an owner is entitled to have damages as¬ 
sessed by commissioners or by a jury, and he seeks 
and is given a jury trial, he is not entitled to the 
appointment of commissioners.^^ 

Arbitration, In the absence of constitutional re¬ 
strictions, the legislature may provide that the as¬ 
sessment of compensation shall be made by arbitra- 
tors.26 

Ordinarily the parties may agree to submit the 
question of compensation to arbitrators,27 even 
where the statute provides for compulsory arbitra¬ 
tion,2 8 although it has been held that, where the 


(4) Acts 1937 No. 109 (16 P.S. § 
8114) amending: the statute by pro¬ 
viding that in counties of the first 
class such board of view shall be 
appointed from among members of 
the board of revision of taxes of 
such county is not unconstitutional. 
Commonwealth ex rel. Kelley v. Cant¬ 
rell, supra—In re Unopened Portion 
of Iiancaster Ave., 31 Pa.Dist. & Co. 
39. 

(5) Where a board of view ap¬ 
pointed under the provisions of the 
Act of June 23, 1911, P.L. 1123, 16 P. 
S. § 3118, questions its right to pro¬ 
ceed with hearings after the pass¬ 
age of the Act of April 28, 1937 (No. 
109), changing the qualifications of 
members of such a board, the court 
has no authority to order it to pro¬ 
ceed, and if it fails to do so, the 
court can only appoint a new board. 
—In re Unopened Portion of Lancas¬ 
ter Ave., supra. 

Purpose of highway mining commls. 

Sion 

The highway, mining commission 
was created for purpose of determin¬ 
ing how much coal, if any, may be 
taken out from land beneath surface 
of highways, so that owner may mine 
that not required for support with¬ 
out liability for subsidence, and to 
relieve, as far as possible, the coun¬ 
ty, on which expense of condemnation 
might fall, of financial burden of 
paying for coal unnecessary for ade¬ 
quate support.—In re State Highway 
Poute No. 185, Schuylkill County, 
Glen Alden Coal Co., 14 A.2d 76, 339 
Pa. 149. 

Bepeal of statute by amendatory act 
Pa.—Reighard v. Bedford County, 42 

Pa.Super. 426—Jamison v. Cum¬ 
berland County, 39 Pa.Super. 335. 

Delegation of duty 

Where the statute makes it the 
duty of highway commissioners, in 
case they cannot agree with the 
owner, to assess the damages sus¬ 
tained by reason of the construction 
of a road across his lands, such duty 
is a personal one which they cannot 
delegate to others, such as arbitra¬ 
tors.—Mann v. Richardson, 66 Ill. 
461. 


ao. Kan.—Glover v. State Highway 
Commission of Kansas, 77 P.2d 189, 
193, 147 Kan. 279, citing Corpus 
Juris. 

Effect of agpreement as to grade 
crossing 

Act providing for ascertainment of 
damages by public service commis¬ 
sion held applicable to proceeding to 
abolish grade crossing arising from 
contract between municipality and 
railroads.—Muscato v. City of Erie, 
155 A. 744, 304 Pa. 373. 

Particular public officials or boards 

(1) Board of revision of taxes.— 
Commonwealth ex rel. Kelley v. Can¬ 
trell, 193 A. 655, 327 Pa. 369. 

(2) District judges in condemna¬ 
tion of property of public utility. 
Iowa.—^Hutchins v. City of Des 

Moines, 157 N.W. 881, 176 Iowa 
189. 

Neb.—City of Mitchell v. Western 
Public Service Co.. 246 N.W. 484, 
124 Neb. 248, appeal dismissed 
Western Public Service Co. v. City 
of Mitchell, 53 S.Ct. 788, 289 U.S. 
709, 77 L.Bd. 1464. 

(3) Public service commission.— 
Muscato V. City of Brie, 155 A. 744, 
304 Pa. 373. 

(4) Railroad commissioners.— 
Eastern R. Co. v. Concord & P. R. 
Co., 47 N.H. 108—20 C.J. p 1023 note 
72 [a] (14). 

(5) Other officials and boards.— 
Stokes V. Dobbins, 13 S.W.2d 321, 
168 Tenn. 350-—20 CJ. p 1023 note 
72 [a]. 

21. Conn.—State ‘V. Giant’s Neck 
Land & Improvement Co.. 163 A. 
651, 116 Conn. 119. 

20 C.J. p 1024 note 74. 

22. Mass,—^Lakeside Mfg. Co. v. 
Worcester, 72 N.E. 81, 186 Mass. 
552—^Worcester v. Lakeside Mfg. 
Co., 54 N.E. 833„174 Mass. 299. 

23. Pa.—^Muscato v. City of Erie, 
155 A. 744, 304 Pa. 373. 

20 C.J. p 1023 note 72 [a]. 

24. Pa.—Commonwealth ex rel. Kel¬ 
ley V. Cantrell, 193 A. 655, 327 Pa. 
369. 

State referee iu lieu of appraisers 
Conn.—State v. Giant's Neck Land & 
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Improvement Co., 163 A. 651, 116 
Conn. 119. 

25. Colo.—Snider v. Town of Platte- 
ville, 227 P. 548, 75 Colo. 589. 

26. Ind.—^McMahon v. Cincinnati, 
etc., Short-Line R. Co., 5 Ind. 413. 

20 C.J. p 1024 note 73. 

27. Mich.—Church v. State Highway 

Department, 236 N.W. 900, 254 

Mich. 666. 

20 C.J. p 1024 note 75. 

Arbitration and award generally see 
Arbitration and Award, 6 C.J.S. p 
148. 

Attempt to agree with owner as con¬ 
dition precedent to condemnation 
see supra § 224. 

Constmotion of agreemeut has 
been given as to conduct of pro¬ 
ceedings.—Bennett v. Union El. R. 
Co., 9 N.T.S. 915, 5 Sllv.Sup. 464, af¬ 
firmed 24 N.E. 1101, 121 N.T. 718. 
Filing of award within time limited 

(1) Court’s rejection of arbitra¬ 
tors' award of damages to land by 
opening of highway because not filed 
within stipulated time disposed of it 
finally as statutory award, and left 
it open for action thereon as com¬ 
mon-law award.—Bureker v. Jeffer¬ 
son County, 207 N.W. 115, 201 Iowa 
251. 

(2) Rejection of award because not 
filed within time stipulated held not 
to affect rights to sue to set it aside 
or set up available defenses in ac¬ 
tion on it as common-law award.— 
Bureker v. Jefferson County, supra. 
Submission as common-law arbitra¬ 
tion 

Where the claim of a town for 
damages against New York City for 
the taking of a highway within the 
town for a dam was submitted by 
stipulation to the commissioners ap¬ 
pointed to appraise the damages, the 
submission being made to the com¬ 
missioners as such, was not a com¬ 
mon-law arbitration, but the claim 
was brought before the commis¬ 
sioners in the same way as other 
claims under the statute.—^In re Gil¬ 
roy, 60 N.Y.S. 200, 43 App.Div. 359, 
affirmed 58 N.E. 1087, 164 N.Y. 676. 

28. Wis.—^La Crosse & M. R. Co. v. 
Seeger, 4 Wis. 268. 
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public is the condemning party, and the method of 
fixing compensation is prescribed by statute, a vol¬ 
untary submission to arbitration cannot be had.^® 

Persons or agencies who are parties to the agree¬ 
ment, or who are duly represented, are bound by the 
decision of the arbitrators,®® and in the absence of 
fraud the decision of the arbitrators may not be re- 
pudicated by one of the parties to the agreement.®^ 
On the other hand, a person or agency who is not 
a party to the arbitration agreement is not bound.®® 
In the absence of constitutional or statutory au¬ 
thorization, a county judge may not, on behalf of 
the county, enter into an agreement of arbitration, 
especially where the project is a state or federal 
project.®® 

An arbitration pursuant to statute is a bar to a 
subsequent appraisement by commissioners.®^ 

Waiver of hearing before commissioners. Where 
the parties are entitled to a hearing before commis¬ 
sioners on the assessment of compensation, they may 
waive such hearing.®® 


^ 29 C.J.S. 

Status of commissioners, etc. Commissioners, ap¬ 
praisers, viewers, and the like, appointed to assess 
damages in condemnation proceedings have been 
variously described®® as a judicial body,®7 as qu^i- 
judicial officers,®® quasi jurors,®® and as an inquisi¬ 
torial body—a tribunal of inquest.^® They are not 
officers or agents of the person or corporation exer¬ 
cising the power of eminent domain.^^ 

When appointed by a court, commissioners are,, 
in the absence of a contrary statutory provision, 
officers of the court,^® and where appointed by a 
state court they are state, rather than federal offi¬ 
cers.'*® 

§ 293. Appointment and Removal 

Commissioners are to be selected by such agency as 
the statute directs and In the mode and manner pre¬ 
scribed. 

The legislature may lodge the selection of com¬ 
missioners in such agency as it chooses.*^ In de¬ 
termining in whom the power to appoint commis¬ 
sioners is vested, the statutes control,*® and if the 
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29. Wis.—^In re Relocation of Fed¬ 
eral-Aid Project U. S. Trunk High¬ 
ways Nos. 12 and 18, 244 N.W. 684, 
209 Wis. 131. 

20 C.J. P 1024 note 77. 

Exclusiveness of statutory mode of 
assessment see supra § 276. 

30u Mich.—Church v. State Highway 
Department, 236 N.W. 900, 254 
Mich. 666. 

Bepresentatlon of state hy highway 
oommlssloneT 

Where compensation for land was 
fixed by arbitrator under agreement 
between highway commissioner and 
landowner, state could not assert 
immunity.—Church v. State Highway 
Department, supra. 

Representation, of Vnlted States hy 
district attorney 

A United States district attorney 
has authority to submit to arbitra¬ 
tion in a proceeding brought to con¬ 
demn land for a government building 
so as to bind the United States.— 
Judson V. U. S., Conn., 120 F. 637, 
57 C.C.A. 99, reversing. D.C., 111 P. 
350. 

31. Mich.—Church v. State Highway 
Department, 236 N.W. 900, 254 
Mich. 666. 

N.J.—Hewitt V. Lehigh, etc., R. Co., 
42 A. 325, 57 N.J.Eq. 511. 

32. Ky.—^Adams’ Heirs v. McCoy, 
279 S.W. 1103, 212 Ky. 731. 

33. Ky.—Adams' Heirs v. McCoy, 
supra. 

34 . Vt.—^Tunbridge y. Tarbell, 19 
Vt 453. 

35. N.C.—^Myers v. Wilmington- 
Wrightsvllle Beach Causeway Co., 
171 S.E. 859, 205 N.C. 508. 


Matters oonsidtuting waiver 

In condemnation proceedings 
against fee owner, owner of leasehold 
estate, intervening and submitting 
claim to court, and jury, waived ap¬ 
praisement by commissioners, and 
city was not entitled to complain 
thereof.—City of Tulsa v. Rich¬ 
mond, 263 P. 279, 123 Okl. 255. • 

Waiver by stipulatloiL 
N.C.—^Myers v. Wilmington-Wrights- 
ville Beach Causeway Co., 171 S. 
E. 859, 205 N.C. 508. 

36. Appraisers as court or hoard of 
arhltratlon 

Wyo.—^Edwards v. Cheyenne, 114 P. 

677, 122 P. 900, 19 Wyo. 110. 
20 C.J. p 1023 note 71 [d]. 

37. Colo.—Pueblo v. Shutt Inv. Co.^ 
67 P. 162, 28 Colo. 524, 89 Am.S. 
R. 221. 

Commissioners appointed hy agree¬ 
ment of parties 

Colo.—^Puehlo V. Shutt Inv. Co., su¬ 
pra. 

District judges as commissioners 
By Code Suppl.1913 § 722a, direct¬ 
ing appointment of judges of the dis¬ 
trict court as condemnation commis¬ 
sioners for purchase of city water¬ 
works, the judges were not appointed 
to a new office, but acted as district 
judges, their powers being within 
those conferred by Const, art 5 §§ 
5, 6, declaring the powers of dis¬ 
trict judges.—^Hutchins v. City of 
Des Moines, 157 N.W. 881, 176 Iowa 
189. 

38. N.T.—^Matter of Southern Boule¬ 
vard. 3 Abb.Pr.N.S., 447. 

Judicial officer to certain extent 
I N.T.—City of Plattsburgh v. Kellogg, 
1 5 N.T.S.2d 1015, 254 App.Div. 455. 
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39. Ill.—^Rock Island, etc., R. Co. v. 
Lynch, 23 Ill. 645. 

40. Mich.—^In re' Widening of State 
Assessment Dist. Road No. 475, 
229 N.W. 600, 249 Mich. 630. 

41. Minn.—Great Northern Ry, Co. 

V. City o.f Minneapolis, 172 N.W. 
135, 142 Minn. 308, error dismissed 
41 S.Ct. 320, 254 U.S. 620, 65 L. 
Ed. 442. 

Notice to commissioner as notice to 
city 

Minn.—Great Northern Ry. Co. v. 

City of Minneapolis, supra. 

43. Mass.—Brackett v. Common¬ 
wealth. Ill N.B. 1036, 223 Mass. 
119, Ann.Cas.l918B 863. 

However, it has been stated that 
commissioners appointed by a judge 
are not officers, and there can be no 
de facto commissioners.—Lewis v, St. 
Paul, etc., R. Co., 58 N.W. 580, 5 S.D. 
148. 

43. Mass.—^Brackett v. Common¬ 
wealth, 111 N.E. 1036, 223 Mass. 
119, Ann.Cas.l918B 863. 

Project authorized hy federal gov¬ 
ernment 

Commissioners are state officers, 
not federal, if appointed by a state 
court In proceeding authorized by 
congress to build a bridge over a 
stream.—^Brackett v. Commonwealth, 
supra. 

44. N.J.—^Ryan v. Housing Authori¬ 
ty of City of Newark, 15 A.2d 647, 
125 N.J.Law 336. 

Delegation of powers by legislature 
see Constitutional Law §§ 133-143. 

45. Neb.—Goergen v. Department of 
Public Works of Nebraska, 243 N. 

W. 886, 123 Neb. 648. 

20 C.J. p 1024 note 81. 
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assessing agency is not selected by the proper au¬ 
thority it has no power to act^®. and any award 
made by it is void.^7 

The power to appoint may be delegated to courts 
or judges,48 justices of the peace,49 sheriffs,50 and 
municipal authorities or boards.^i It is sometimes 


provided that they shall be selected by the parties to 

the proceeding.52 

The same persons may be appointed to act on 
several distinct applications in connection with the 
same improvement.58 Where the proceedings are 
amended so as to include new land, the same corn- 


consent of tbe owner to the ap¬ 
pointment of commissioners does 
not give power to the court in a case 
which does not fall within the stat¬ 
ute.—State V. New Tork & N. J. Tel. 
Co., 16 A. 188, 51 N.J.Law 83. 

TTnlted States district attorney has 
no authority to appoint commission¬ 
ers.—Gage V. Judson, D.C.Conn., Ill 
F. 350. 

46. Tex.—Southern Kansas R. Co. v. 

Vance, Civ.App., 155 S.W, 696. 

47- Neb.—State ex rel. Ira v. Adam¬ 
son, 250 N.W. 559, 125 Neb. 441— 
Goergen v. Department of Pub¬ 
lic Works of Nebraska, 243 N.W. 
886, 123 Neb. 648. 

Becltals in award as proof of legal 
appointment 

Recitals in the award that the 
commissioners were duly appointed 
by the Judge and legally summoned 
by the sheriff are not facts required 
to be stated in the award, and do 
not prove that the commissioners 
who purport to sign the award were 
duly and legally appointed.—Lewis 

V. St. Paul, M. & M. Ry. Co„ 58 N. 

W. 580, 5 S.D. 148. 

48. Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861. 

N.J.—Ryan v. Housing Authority of 
City of Newark, 15 A.2d 647, 125 
N.J.Law 336. 

Pa.—^In re Northern Pipe Line Co., 
1 A.2d 526, 132 Pa.Super. 406. 

Tex.—^Angier v. Balser, Civ.App,, 48 
S.W.2d 668, error refused—City of 
Dallas V. Crawford, Civ.App., 222 
S.W. 305, dismissed on motion. 

20 C.J. p 1025 note 82. 

Courts having jurisdiction of con¬ 
demnation proceedings see supra § 
232. 

Validity of statutes 

Md.—^Ridgely v. Baltimore, 87 A. 

909, 119 Md. 567. 

20 C.J. p 1025 note 82 [a]. 

The clerk can appoint only in va¬ 
cation, and then as representing the 
court.—Click v. Western North Car¬ 
olina R. Co., 4 S.E. 183, 98 N.C. 390. 
Particular courts 

<1) Where .the legislature created 
two additional courts to function as 
county courts of Dallas County, so 
that in such county there existed 
the county court of Dallas county, 
the county court of Dallas county at 
law No, 1, and the county court of 
Dallas county No. 2, Dallas county 
court at law No. 2 has power to ap¬ 
point special commissioners to as¬ 
sess damages.—Johnson v. City of 


Dallas, Tex,Civ.App.. 78 S.W.2d 265, 
error refused—City of Dallas v. 
Johnson, Tex.Civ.App., 54 S.W.2d 
1024. 

(2) County court at law had juris¬ 
diction, under statute creating it, 
to appoint commissioners as against 
contention that power to appoint 
commissioners was reserved to coun¬ 
ty. judge.—^National Ass'n of Audu¬ 
bon Societies v. Arroyo Colorado 
Nav. Dist. of Cameron and Willacy 
Counties, Tex.Civ.App., 110 S.W.2d 
150—Texas & N. O. R. Co. v. City of 
Beaumont, Tex.Civ.App., 285 S.W. 
944. 

(3) Other oases.—Southern Kansas 
R. Co. V. Vance, Tex.Civ.App., 155 S. 
W. 696—20 C.J. p 1025 note 82 [b]. 
Interest 

Judge making appointment must 
be disinterested.—Gilbert v. Colum¬ 
bia Tump. Coi, 3 Johns.Cas., N.T., 
107. 

Time of appointment 
Miss-—Louisville. N. O. & T. R. Co. 
V. Dickson, 63 Miss. 380, 56 Am. 
R. 809. 

20 C.J. p 1025 note 82 [g]. 
Appointment after Judgment 
N.T.—^Manhattan R. Co. v. Stroub, 
22 N.T.S. 602, 68 Hun 90. 

20 C.J. p 1025 note 82 [h]. 

Effect of removal to federal court 
U.S.—^Kansas City & T. R. Co. v. In¬ 
terstate Lumber Co., C.C.Mo., 38 
P. 9. 

20 C.J. p 1025 note 82 [i]. 

New appraisement 
A new appraisement for land con¬ 
demned for waterworks must be 
held to contemplate the same sort 
of a proceeding that the first ap¬ 
praisement was, that is an appraise¬ 
ment by appraisers appointed by the 
circuit or other court or the Judge 
thereof in vacation.—Wert®y v. Hunt¬ 
ington Waterworks Co., 37 N.E. 582, 
138 Ind. 148. 

Term of office of commissioners to 
determine awards for additional wa¬ 
ter supply for New York City.—^Mat¬ 
ter of New York Bd. of Water Sup¬ 
ply, 134 N.Y.S. 36, 74 Misc. 146— 
In re New York Bd. of Water Sup¬ 
ply, 141 N.Y.S. 575. 

49. Vt.—^Fairbanks v. Rockingham, 
48 A. 654, 72 Vt. 419. 

20 C.J. p 1026 note 83. 

Interest 

Justice interested in proceedings 
cannot act—^Fairbanks v. Rocking¬ 
ham, supra. 


50. N.C.—Norfolk & S. R. Co. v. 
Warren, 92 N.C. 620. 

Appointment by judge of those se^ 
lected hy sheriff 

Authority to summon freeholders 
to ascertain damages for land con¬ 
demned for highway purposes is 
granted to sheriff, and appointing 
power of county judge is limited to 
freeholders selected and summoned 
by the sheriff.—State ex rel. Ira v. 
Adamson, 250 N.W. 559, 125 Neb. 
441—Goergen v. Department of Pub¬ 
lic Works of Nebraska, 243 N.W. 886, 
123 Neb. 648. 

51. N.J.—^Manufacturers’ Land & 
Imp. Co. V. City of Camden, 59 
A. 1, 71 N.J.Law 490. 

20 C.J. p 1025 note 85. 

Town supervisors 

Under Rev.St. § 1237, town super¬ 
visors have no power to appoint com¬ 
missioners to determine the dam¬ 
age occasioned by constructing a 
ditch for the preservation of a high¬ 
way, except upon application by the 
owner or occupant of the land en¬ 
tered upon or used.—State v. Leon, 
32 N.W. 228, 68 Wis. 502. 

52. Ga.—Sheppard v. City of Edison, 
132 S.E. 218, 161 Ga, 907. 

20 C.J. p 1025 note 86. 

Selection of umpire 
A statute provided that in a case 
of street opening the mayor should 
select two freeholders, the lot own¬ 
ers two, and after they had taken 
an oath to perform their duties faith¬ 
fully and impartially they should se¬ 
lect a fifth to act as umpire. It was 
held that the selection of such an 
umpire before the others had taken 
oath was not lawful, and the board 
thus constituted could take no valid 
action.—^Austell v. Atlanta, 27 S.E. 
983, 100 Ga. 182. 

Time for appointment 
In condemnation of land for school 
purposes, owner not less than fifteen 
days from time of service has until 
day of hearing fixed by notice in 
which to appoint assessor.—Shep¬ 
pard V. City of Edison, 132 S.E. 218, 
161 Ga. 907. 

53. Pa.—^Lackawanna Mills v. 
Scranton Gas & Water Co., 120 A. 
814, 277 Pa. 181. 

20 C.J. p 1027 note 17. 

Better practice 

The better practice requires the 
appointment of but one commission 
to assess damages to separate tracts 
of the same owner.—^Alabama Pow- 
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missioners may appraise the damages without reap- 

pointment.54 

The record should show the appointment of the 

commissioners.55 

Number appointed. The number of commission¬ 
ers to be appointed is to be determined by reference 
to the statutes.56 

Manner of appointment Commissioners are to 
be appointed in the mode and manner prescribed 
by statute.57 In the absence of a statutory require¬ 
ment, the exercise of the power of appointment is 
not dependent on an agreement of the parties as 
to the personnel of the commission.5S 

In some jurisdictions, sometimes as a result of 
express statutory direction, the parties must be giv¬ 
en an opportunity to be heard as to the selection of 
commissioners,and must be notified of the appli¬ 
cation for appointment,®® and, where the statute so 
provides, the court or judge should give preference 


29 C.J.S. 

to those agreed on by the parties.®^ In other juris¬ 
dictions, however, it has been held that notice of 
this step in the proceedings is unnecessary®^ unless 
required by statute,®® and that a statute failing to 
provide for such notice is not unconstitutional.®^ 

In some jurisdictions it has been held that notice 
of the application for appointment of a commission¬ 
er to fill a vacancy caused by resignation,®® or of 
new commissioners upon the expiration of the term 
of those originally appointed,®® need not be given, 
unless such notice is required by statute. ®7 How¬ 
ever, it has been held in other jurisdictions that, if 
a commissioner refuses to accept, notice of the ap¬ 
pointment of another in his stead must be given.®® 
Notice of the application, if required, may be 
waived.®® 

Hearing and determination. Where the applica¬ 
tion, see supra §§ 250-261, for the appointment of 
commissioners conforms to the statute and shows 
facts entitling the applicant to maintain the pro- 
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er Co. V. Adams, 67 So. 836, 131 Ala^ 

54. 

Assessment of 'benefits and damafires 
"Where two townships and two bor- 
ougrhs Joined in buildiniT a Joint 
trunk sewer, parts of which were in 
each municipality, court properly dis¬ 
missed exceptions of property own¬ 
ers to appointment on separate pe¬ 
titions of the same board of viewers 
to assess damages occasioned by 
taking of property and to assess ben¬ 
efits and damages occasioned by con¬ 
struction,—^In re Borough of Mill- 
vale, 190 A. 546, 126 Pa.Super. 66. 
Seport on project and assessment of 
damages 

The same set of three viewers may 
report upon proposed widening of 
road and assess damages.—Steigler 
V. Peach Bottom Tp. Hoad Petition¬ 
ers, 161 A. 719, 105 Pa.Super. 66. 

54. N.T.—^Matter of Westchester 
Ave., Ill N.T.S. 351, 126 App.Dlv. 
839. 

55. Tex.—Parks v. City of Waco, 
Civ.App., 274 S.W. 1006. 

56. Neb.—^Burgess-Nash Bldg. Co. v. 
City of Omaha, 219 N.W. 394, 116 
Neb. 862. 

Tex.—State v. Bavis, Civ.App., 139 
S.W.2d 638, error dismissed, Judg¬ 
ment correct. 

20 C.J. p 1023 note 71 [b]. 

57. Tex.—Clements v. Port Worth 
& B. S. P. Ry. Co., Civ.App., 7 S. 
W.2d 895. 

20 C.J. p 1026 note 87. 

Peremptory challenge 

Viewers are not subject to peremp¬ 
tory challenge.—Schuylkill Nav. Co. 
V. Parr, 4 Watts & S., Pa., 362— 
Schwenk v. Umsted, 6 Serg. & R., 
Pa., 351. 


58. Tex.—Angier v. Balser, Civ.App., 
48 S.W.2d 668, error refused—City 
of Balias v. Crawford, Civ.App., 
222 S.W. 305, dismissed on motion. 

Absence of Injury 

Action of county Judge in appoint¬ 
ing certain commissioners In con¬ 
demnation proceeding contrary to 
agreement of parties would not in¬ 
validate whole proceeding, since op¬ 
portunity to contest award of com¬ 
missioners on question of damages 
would prevent injury.—^Port Worth 
& B. N. Ry. Co. V. Johnson, 84 S.W. 
2d 232, 125 Tex. 634, reversing. Civ. 
App., 53 S.W.2d 163. 

59. U.S.—^Union Pac. R. Co. v. Leav¬ 
enworth, N. & S. R. Co., C.C.Kan., 
29 P. 728. 

Iowa.—^Abney v. Clark, 55 N.W. 6, 
87 Iowa 727. 

60. N.H.—Governor v. Morey, 97 A. 
375, 78 N.H. 125. 

20 C.J. p 1026 note 89. 

Due process of law as requiring 
notice see Constitutional Law § 
646 b note .3. 

Notice of: 

Impaneling of Jury see supra § 
283. 

Time and place of meeting of 
commissioners see supra §§ 242- 
249. 

61. Tex.—^Angier v. Balser, Civ. 
App., 48 S.W.2d 668, error refused 
—^Johnston v. Galveston County, 
Civ.App., 85 S.W. 111. 

Allowing opportunity to agree 
Appointment of commissioners 
without giving landowner opportun¬ 
ity to agree thereon held irregular. 
—Clements v. Port Worth & B. S. 
P. Ry. Co., Tex.Civ.App., 7 S.W.2d 
895. 


'62- Mo.—St. Joseph & I. R. Co. v. 
Shambaugh, 17 S.W. 681, 106 Mo. 
557. 

20 C.J. p 1026 note 90. 

63. N.T.—Matter of New York Bd. 
of Water Supply, 134 N.Y.S. 36, 
74 Misc. 146. 

20 C.J. p 1026 note 91. 

Sufficiency of notice 
It is not necessary that a notice 
as to the time and place of the ap¬ 
pointment of commissioners should 
contain a description of the land to 
be taken.—^Doughty v. Somerville & 
B. R. Co., 21 KJ.Law 442. 

64. Minn.—^Weir v. St. Paul, S. & 
T. P. R. Co., 18 Minn. 155. 

65. N.T.—^Astor v. New York, 62 
N.T. 580, affirming 39 N.Y.Super. 
120 . 

66. N.T.—Matter of New York Bd. 
of Water Supply, 134 N.Y.S. 36, 
74 Misc. 146. 

67. N.T.—^Board of Sup’rs of Sul¬ 
livan. County V. Sawitz, 259 N.Y. 
S. 4, 236 App.Div. 268. 

ea N.J.—State V. Plainfield, 41 N. 
J.Law 138. 

09. Colo.—^Williams v. Routt Coun¬ 
ty, 111 P. 71, 48 Colo. 541. 
Appearance 

Where a landowner appeared by 
a notice of appearance of an attor¬ 
ney in a condemnation proceeding, 
defects in the service of notice of 
motion for the. appointment of ap¬ 
praisers was waived, a voluntary 
appearance being equivalent to 
“service of process,” under Code 
Civ.Proc. §§ 424, 3362.—Manhattan 
Ry. Co. V. Meighan, 175 N.Y.S. 20, 
186 App.Biv. 733. 
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ceedings, see supra §§ 222-227, the appointment will 
be made as a matter of course otherwise it will 
be deniedJi Although the statute prescribes that 
on application the judge shall assign a particular 
time and place for the appointment at which time 
he shall appoint, nevertheless time may be taken by 
the judge for the rendition of his decision and an 
order of appointment subsequently made and signed 
is valid.'^2 Any person who has the right to be 
heard as to the value of the estate to be taken may 
object to the commissioners and request that the 
proceedings be suspended, and they are thereupon 
automatically suspended until the further order of 
the court.*^^ 

The order appointing the commissioners must fol¬ 
low the statute.'^^ It should follow the statute in 
defining their powers and duties,'^5 and, where re¬ 
quired by statute, it must fix a date for the filing 


of the report.*^® The order ordinarily should de¬ 
scribe the land sought to be taken.'^'^ However, the 
appointment need not be in writing unless the stat¬ 
ute so requires.*^® 

In the absence of a. statutory requirement, the 
court need not state its findings of fact and its con¬ 
clusions of law when making an order appointing- 
commissioners.*^® However, in some jurisdictions 
the jurisdictional facts recited in the application for 
the appointment should appear as found either in 
the order of appointment or in the judgment on the 
report.®® 

Notice to commissioners of appointment. The 
commissioners should be notified of their appoint¬ 
ment by the clerk or other disinterested person,®^ 
and not by the counsel for the various parties.®^ 

Waiver and estoppel. Irregularities in the ap¬ 
pointment of commissioners may be waived,®® or a 


TO. Ind.—State Highway Commis¬ 
sion of Indiana v. Sandbrink, 18 
N.E.2d 3S2, 215 Ind. 71. 

N.Y.—Myers v. Town of Big Flats, 
12 N.Y.S.2d 397, 257 App.Div. 896 
—In re Doll, 280 N.Y.S. 143, 245 
App.Div. 728—^In re Youker, 217 
N.Y.S. 50, 217 App,Div. 347. 

20 C.J. p 1026 note 99. 

Mandamus to compel appointment 
see the C.J.S. title. Mandamus § 
114, also 38 C.J. p 652 notes 23-26. 
J'ndge as ministerial officer 

The judge in such a case acts as 
a ministerial officer and cannot re¬ 
fuse to act upon a proper applica¬ 
tion.—Chicago, B. & Q. K. Co. v. 
Wilson, 17 Ill. 123. 

Flooded land 

The fact that land sought to be 
taken is flooded is not ground for 
refusing appointment where there 
is no showing that water could not 
be withdrawn.—Spratt v. Helena 
Power Transmission Co., 94 P. 631, 
37 Mont. 60. 

Frima facie showing 

As a general rule the only in¬ 
quiry that will be made is whether 
the applicant has the prima facie 
right.—Ryan v. Housing Authority 
of City of Newark, 15 A.2d 647, 125 
N.J.Law 336—20 C.J. p 1026 note 99 
Cb]. 

71. N.Y.—Application of City of 
Rochester to Acquire Land in 
Town of Livonia, 190 N.Y.S. 54. 

20 C.J. p 1026 note 1. 

72. N.J.—Lehigh Valley R. Co. v. 
Dover & R. R. Co., 43 N.J.Law 
528. 

73. Va.—Rudacille v. State Com¬ 
mission on Conservation and De¬ 
velopment, etc., 156 S.B. 829, 155 
Va. 808. 

74. N.Y.—In re Simmons, 116 N.Y.S. 
439, affirmed 116 N.Y.S. 952, 132 
App.Div. 574. 


75. N.J.—^Doughty v. Somerville & 
E. R. R. Co., 21 N.J.Law 442. 

Improper basis for estimating dam¬ 
ages 

An order directing an improper 
basis of estimating damages is fa¬ 
tally defective.—Glazier v. New Jer¬ 
sey & N. Y. R. Co., 37 A. 614, 60 N. 
J.Law 353. 

76. N.J.—^Doughty v. Atlantic City, 
etc.. Tract. Co., 58 A. 101, 71 N.J. 
Law 131—Bray v. Ocean City R. 
Co., 36 A. 879, 60 N.J.Law 91. 

Time of making report see infra § 
302. 

77. N.J.—Smith v. Trenton Dela¬ 
ware Palls Co., 17 N.J.Law 5. 

N.Y.—In re New York and Boston R. 

R. Co,, 62 Barb. 85. 

Sufficiency of order 
An appointment of commissioners 
“to examine and appraise the said 
lands, and to assess the damages to 
be paid by the said company for 
the said lands so required as afore¬ 
said,” was sufficient; but if it was 
defective the words “pursuant to 
the provisions of the above recited 
act” would end all difficulty.— 
Doughty V. Somerville & E. R. Co., 
21 N.J.Law 442. 

Failure to describe land not preju¬ 
dicial 

While the statute does not require 
the order to describe the land it 
might be well to do so, but in any 
event failure to describe was not 
prejudicial where the order by nec¬ 
essary intendment embraced the land 
described, and the petition and the 
report showed that this was the land 
which the commissioners considered. 
—^Williams v. Routt County, 111 P. 
71, 48 Colo. 541. 

Description of land by ordinance 
Where, after an ordinance has laid 
out a street by a particular descrip¬ 
tion, some of the owners of land 
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within the described street dedicate 
their land to the city, the order ap¬ 
pointing commissioners need not 
specifically describe the remaining 
land.—Johnson v. Ocean City, 64 A. 
987, 74 N.J.Law 187. 

78. Tex.—Dallas, P. & S. E. R. Co. 
V. Day, 22 S.W. 538, 3 Tex.Clv. 
App. 353. 

Warrant of appraisers . 

While the application for the ap¬ 
pointment need not be in writing, 
the warrant under which the ap¬ 
praisers act must be in writing.— 
Swinney v. Ft. Wayne, M. & C. R. 
Co., 59 Inq. 205. 

79. Alaska.—^Alaska Gold Recovery 
Co. V. Northern Mining & Trad¬ 
ing Co., 7 Alaska 655. 

20 C.J. p 1027 note 4 [b]. 

Finding as to change of street grade 
Appointment of commissioners to 
determine damages from change of 
street grrade under Village L. § 159 
subd 1, without previous findings 
and judgment that there was change 
of grade, held not error, where no 
answer raising issue of fact was 
filed.—^In re Youker, 217 N.Y.S. 50, 
217 App.Div. 347. 

80. Conn.—City of Norwalk v. Nor¬ 
walk Inv. Co., 110 A. 557, 95 Conn. 
1—Town of Norwalk v. Podmore, 
86 A. 582, 86 Conn. 658. 

81. Va.—^Virginia-Western Power 
Co. V. Kessinger, 94 S.E. 186, 122 
Va. 135. 

82. Va.—^Virginia-Western Power 
Co. V. Kessinger, supra. 

83. Minn.—^Whitely v. Mississippi 
Water Power, etc., Co., 38 N.W. 
753, 38 Minn. 523. 

20 C.J. p 1028 note 21. 

Matters constituting waiver 
An appearance before the commis¬ 
sioner appointed by the wrong court 
has been held under the circum- 
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party may be estopped to object. 

It is too late to raise the question of the legality 
of the appointment of a commissioner after the re¬ 
port of the commissioners has been confirmed by 
a competent tribunal,^5 or an appeal has been taken 
from the award.^® 

Removal^ substitution, and reappointment. It is 
within the power of the court, and statutes some¬ 
times expressly confer the power, for good cause 
to revoke or set aside the appointment of commis¬ 
sioners,*7 and it also has power to appoint others.^S 
Where an act authorizing appointment of commis¬ 
sioners is amended by an act merely increasing the 
amount of damages which may be allowed, commis¬ 
sioners duly appointed under the former act need 
not be reappointed. 

If commissioners cannot agree on the damages,90 


or if there is a vacancy in office,9i as where com¬ 
missioners die92 or refuse to serve,93 others may be 
appointed, and statutes usually so provide. Where 
authorized by statute, in case of failure of the board 
for any reason to file a report, the court may ap¬ 
point a new board.9^ 

An order appointing commissioners is illegal and 
will be set aside where the appointment is made pur¬ 
suant to a statute which is invalid.95 

§ 294. Qualifications 

A person may not act as a commissioner unless he 
possesses the qualifications prescribed by constitutional 
and statutory regulations. 

The qualifications of commissioners, viewers, 
arbitrators, or the like are, prescribed by constitu¬ 
tional and statutory provisions93 and the require¬ 
ments thereof should be strictly observed.97 Jf the 


stances not to constitute a waiver. 
—Southern Kansas Ry. Co. of Tex¬ 
as v. Vance, Tex.Civ.App., 155 S.W. 
696. 

84- ' Tex.—Southern Kansas B- Co. 

of Texas v. Vance, supra. 

Hatters ooustitating estoppel 
A landowner is not estopped from 
attackinir award of commissioners 
appointed hy the district court In¬ 
stead of the county court unless he 
knew of the Illegality of the ap¬ 
pointment and agreed to accept the 
decision and induced the condemnor 
to apply to the wrong court.—South¬ 
ern Kansas R. Co. of Texas v. 
Vance, supra. 

85. ' N.Y.—^Astor v. New York, 62 N. 
Y. 588—^Morris v. New York, 8 N. 
Y.S. 763, 55 Hun 476, 

OGL Pa.—Wilson v. Scranton City, 
21 A. 779, 141 Pa. 621. 

20 C.J. p 1028 note 24. 

Presentation and reservation in low¬ 
er tribunal of grounds of review 
see infra § 351. 

87. Pa.—^Neyhart v. Monroe County, 
1 Monroe Li.R. 122. 

20 C.J. p 1027 note 9. 
scatters constituting grounds for 
removal 

N.J.—Chambers v. Carteret & S. R. 

Co.. 22 A. 995, 54 N.J.Law 85. 

20 C.J. p 1027 note 9 [c] [d]. 
Matters not constituting grounds 
N.Y.—Matter of Gilroy, 42 N.Y.S. 

640, 11 App.Div. 65. 

20 C.J. p 1027 note 9 [g], p 1031 note 
73 [a]. 

Vacation of second appointment 
Pa.—^In re Philadelphia Parkway, 
’101 A. 1000, 258 Pa. 252. 

20 C.J. p 1027 note 9 [f]. 

Consent to appointment as waiver of 
objection 

N.Y^-^Matter of Niagara Pails & W. 
J' iR.Ob:, j 24 N.E. 452, 121 N.Y. 319. 
^-2(^iO.iF..’p‘’f027 note 9 [a] [b]. 


Estoppel to object 

By procuring the order of appoint¬ 
ment, a landowner may be estopped 
to petition for its vacation.—In re 
Cooper, 93 N.Y. 507. 

SuMclency of affidavit on petition to 
remove 

Affidavit on petition to remove 
held insufficient to show grounds 
for removal.—^Matter of New York, 
46 N.Y.S. 640. 20 Misc. 520. 

88. N.H.—Governor v. Morey, 97 A. 
375, 78 N.H. 125. 

N.J.—Vail V. Morris & E. R. Co., 21 
N.J.Law 189. 

Scope of inquiry on application for 
appointment of new commission¬ 
ers 

Whether regularity of proceedings 
before condemnation commissioners 
could be more appropriately consid¬ 
ered on transfer* of the case from 
the superior court after hearing on 
appeal from commissioners need not 
be determined in an original pro¬ 
ceeding for appointment of new com¬ 
missioners.—Governor v. Morey, 97 
A. 375, 78 N.H, 125. 

89. N.Y.—^People v. Pitch, 41 N.E. 
695, 147 N.Y. 355. 

90. Pa.—^Hay v. U. S. Pipe Line, 8 
Kulp 112. 

91. N.Y.—^Matter of New York Bd. 
of Water Supply, 134 N.Y.S. 36, 
74 Misc. 146. 

However, a vacancy will not be 
' filled where there is not sufficient 
time for the new commissioner to 
conclude his duties before the ex¬ 
piration of the term of office of the 
original commissioners.—In re New 
York Board of Water Supply, 141 N. 
Y.S. 575. 

92. N.J.—State V. National Docks & 
N. J. J. Connecting R. Co., 23 A. 
686, 54 N.J.Law 180. 

Power of survivors to make award 
see infra § 297. 
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931 Tex.—^Dallas, P. & S. B. R. Co. 

V. Day, 22 S.W. 538, 3 Tex.Civ. 
App. 353. 

20 C.J. p 1027 note 16. ‘ 

94b Pa.—^In re Unopened Portion of 
Lancaster Ave., 31 Pa.Dist. & Co. 

39. 

95b N.J.—^New Jersey Water Serv¬ 
ice Co. V. Borough of Butler, 148 
-A. 616, 105 N.J.Law 563, reversing 
143 A. 759, 105 N.J.Law 40. 

Statute failing to provide for just 
compensation 

N.J.—New Jersey Water Service Co. 

V. Borough of Butler, supra—^Pas¬ 
saic Consol. Water Co. v. McCut- 
cheon, 144 A. 571, 105 N.J.Law 
487, reversing In re Passaic Val¬ 
ley Water Commission, 142 A. 905, 

6 N.J.Misc. 747. 

9a Ill.—^Village of Deerfield v. 
Wessling, 171 N.E. 161, 339 Ill. 
240. 

20 C.J. p 1028 note 26. 

Receipt of greater compensation than 
legally allowed 

That commissioners of appraisal ‘ 
for land taken for right of way in 
construction of highway allegedly 
received greater compensation and 
allowance for expenses than per¬ 
mitted by law did not disqualify 
commissioners as matter of law.—In 
re Board of Sup’rs of Westchester 
County, 200 N.E. 55, 270 N.Y. 16, af¬ 
firming In re Mt. Kisco-Bedford 
County Highway No, 51, Westchester 
County, 280 N.Y.S. 86, 245 App. 
Div. 727, motion denied In re Board 
of Sup'rs of Westchester County, 198 
N.E. 549, 268 N.Y. 667. 

97. Neb.—Jones v. City of Aurora, 

151 N.W. 958, 97 Neb. 825. 

20 C.J. p 1028 note 27. 

Appointment as adjudication of eli¬ 
gibility 

The appointment of commissioners 
to appraise land in condemnation 



29 C.J.S. 


EMINENT DOMAIN 


§ 294 


persons appointed are disqualified by statute, all pro¬ 
ceedings before them are futile and their determina¬ 
tion is null and void.^s Where the qualifications 
are prescribed by the constitution, legislation in con¬ 
flict with the constitution is invalid,®^ and an ordi¬ 
nance is of no effect which conflicts with a valid 
statute prescribing qualifications.^ 

Among the particular qualifications, it is usually 
required that the commissioners shall be freehold¬ 
ers.® A householder is not a freeholder within such 
requirement.® 

It is commonly required that the commissioners. 


etc., should be fair and impartial men, disinterested, 
and indifferently chosen and appointed between the 
parties.** It has been stated that the rule disquali¬ 
fying. commissioners on account of interest is a 
common-law rule as well as a legislative declara- 
tion,5 although it has been held that where com¬ 
missioners are selected by the sheriff he can consid¬ 
er only statutory qualifications and that bias or prej¬ 
udice will not disqualify unless the statute so pro¬ 
vides.® The word “disinterested” as applied to com¬ 
missioners in statutes prescribing qualifications has 
the same meaning it has in the case of a judge or 
juror,7 and means without any interest in the mat- 


proceeding-s is in effect an adjudica* 
tion that the persons named are eli¬ 
gible under the provisions of the 
statute and the common law.— 
Orange County v. Storm King Stone 
Co., 181 N.T.S. 660, 191 App.Div. 329, 
reversed on other grounds 128 N.E. 
677, 229 N.T. 460. 

98. Mich.—^Board of Road Com'rs, 
Macomb County v. Vermander, 219 
N.W. 74, 242 Mich. 239. 

99. Mo.—Grossman v. Patton, 85 S. 
W. 548, 186 Mo. 661. 

20 C.J. p 1028 note 26 [a]. 

1. Neb.—Jones v. City of Aurora, 
151 N.W. 968, 97 Neb. 825. 

2. N.T.—^Adirondack Power & Light 
Corporation v. Prodger, 200 N.T.S. 
807, 121 Misc. 280. 

2'^ C.J. p 1028 note 30. 

3. Neb.—Jones v. City of Aurora, 
151 N.W. 958, 97 Neb. 825. 

Statute in conflict with constitution 
<1) Where the constitution re¬ 
quires commissioners to be free¬ 
holders a statute providing for ap¬ 
pointment of householders is invalid. 
—Grossman v. Patton, 85 S.W. 648, 
186 Mo. 661. 

(2) However, it has been held that 
such a statute might he enforced 
by requiring the commissioners to 
be freeholders.—Shively v. Lankford, 
■ 74 S.W. 835, 174 Mo. 535. 

Ordinance in conflict with statute 
Neb.—Jones v. City of Aurora, 151 
N.W. 958, 97 Neb. 825. 

20 C.J. p 1028 note 27 [a] (2) (3). 

4. Ind.—Public Service Co. of In¬ 
diana V. City of Lebanon, 19 N. 
E.2d 944, 215 Ind. 400. 

N.T.—Rensselaer County Agricultur¬ 
al & Horticultural Soc. v. Weath- 
erwax, 241 N.T.S. 44, 229 App. 
Div. 30, affirmed 174 N.E. 699, 255 
N.T. 329, answering certified ques¬ 
tion 242 N.T.S. 806, 229 App.Div. 
819. 

20 C.J. p 1028 note 31. 

Requirement in absence of express 
statutory provision 
In answer to a contention that the 
commissioners need not be disin¬ 
terested, the court stated: “They are 


not in terms required to he, and 
that is not necessary; it is to he 
presumed. They must be citizens of 
the judicial circuit wherein the pro¬ 
ceedings are, or of some adjoining 
circuit, but not of the county in 
which the land is. These provisions 
themselves are in ^ the interest of 
fair dealing.**—^Rudacille v. State 
Commission on Conservation and De¬ 
velopment, etc., 156 S.E. 829, 832, 
155 Va. 808. 

Rigid adherence to requirement 
The statutory requirement that a 
commissioner must be disinterested 
must be rigidly adhered to.—Adi¬ 
rondack Power & Light Corporation 
V. Prodger, 200 N.T.S. 807, 121 Misc. 
280. 

Disqualifloation where no other agen¬ 
cy can act 

Under Acts 1915 p 220 § 17, Acts 
1915 p 227, and Civ.Code 1910 § 694, 
county commissioners sitting to pass 
on alteration of public roads and 
condemnation of' private land, can¬ 
not delegate their authority, and 
hence, even if indirectly or directly 
interested in the judgment, or biased, 
or prejudiced, are not disqualified 
from sitting in the case.—Barnard 
V. Durrence, 95 S.E. 372, 22 Ga.App. 
8 . 

Power of legislature to remove dis¬ 
ability 

Disqualifications by reason of In¬ 
terests that are common to all tax¬ 
payers may be removed by the leg¬ 
islature, but the legislature has not 
the power, where the Interest is 
peculiar and direct, to authorize an 
interested commissioner to decide 
his own cause, or to give effect, by 
a retrospective act, to any action of 
the commissioners in which he took 
part. 

N.J.—State V. Crane, 36 N.J.Law 394. 
N.T.—Orange County v. Storm King 
Stone Co., 128 N.E. 677, 229 N.T. 
460, reversing 181 N.T.S. 660, 191 
App.Div. 329—Application of Board 
of Sup’rs of Sullivan County, 278 
N.T.S. 870, 154 Misc. 723. 

Persons held qualified 

(1) Residents of county were not 
disqualified, as potential future cus¬ 
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tomers, from serving as appraisers 
of electric distribution system which 
city in county sought to acquire by 
condemnation.—^Public Service Co. of 
Indiana v. City of Lebanon, 19 N.E. 
2d 944, 215 Ind. 400. 

(2) In proceeding, by county su¬ 
pervisors to condemn land, that one 
commissioner was not a freeholder 
when appointed, that he was later 
elected special county judge and 
surrogate, that another did print¬ 
ing jobs for county, and that third 
commissioner signed oath of office 
be'fore appointment, held not to dis¬ 
qualify them under statute provid¬ 
ing for appointment of three “dis¬ 
interested” persons.—^Application of 
Board of Sup*rs of Sullivan County, 
278 N.T.S. 870, 154 Misc. 723. 

(3) Other persons.—In re Acqui¬ 
sition of Lands by City Council of 
City of Saratoga Springs, 297 N.T. 

S. 627, 251 App.Div. 920—20 C.J. p 
1028 note 31 [h]. 

Persons held disqualified 

(1) In condemnation proceeding a 
city judge of municipality bringing 
condemnation proceedings where 
Judge was also member of the park 
and beach commission was disquali¬ 
fied to act as commissioner of ap¬ 
praisal.—City of Plattsburgh v. Kel¬ 
logg, 5 N.T.S.2a 1015, 264 App.Div. 
455. 

(2) Other persons.—State v. Hen¬ 
nepin County Dist. Ct., 91 N.W. 1111, 
87 Minn. 268—20 C.J. P 1028 note 31 
[i]. 

Statute as impracticable 

Where there is no special assess¬ 
ment district it has been held that 
a statute requiring the appointment 
of disinterested citizens is imprac¬ 
ticable since all freeholders are in¬ 
terested.—Montgomery Ave., Case, 
54 Cal. 579. 

5. N.T.—^In re City of Rochester, 

101 N.E. 875, 208 N.T. 188, 47 L. 

R.A.,N.S., 151, reargument denied 

102 N.E. 1100, 209 N.T. 529. , 

6. Iowa.—^Price v. Earlham, 167 N. 

W. 238, 175 Iowa 676. 

7. N.T.—Orange County v. Storm 

King Stone Co., 128 N.E. 677, 229 
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.er in controversy and free from all prejudice or 
Dartiality.s The mere suggestion of the possibility 
3f interest is not enough to disqualify a commis¬ 
sioner, but the suspicion must be based on estab¬ 
lished facts.9 

An owner or person interested in the land affect¬ 
ed is disqualified,^® especially where the statute in 
express terms disqualifies such owner.^l Likewise 
the owner of land to be assessed for the improve¬ 
ment is incompetent.^2 How-ever, the rule is oth¬ 
erwise as to the owner of contiguous land which 
may be benefited but is not assessable.^^ ^ person 
who signed the petition for a road has been held 
to be incompetent to serve as commissioner,^^ al¬ 
though the selection of such a person for viewer 
has been held not to invalidate the proceedings 
where the statute makes the viewers merely ad¬ 
visory to the county commissioners and the owner 
may appeal to the district court and there have 
trial by jury.15 


Taxpayers in the municipality in which a public 
improvement is to be made and which is a party to 
the proceedings are not for that reason disquali- 
fied.i6 

Commissioners need not be residents of the coun¬ 
ty or district in which proceedings are brought, 
unless such residence is required by statute.^® In 
some jurisdictions residents of a municipality seek¬ 
ing to condemn,^® or in which the improvement is 
located,2® are held to be disqualified to act; but 
statutes sometimes expressly require the appoint¬ 
ment of residents of the municipality or county in 
which the land lies.^i In order to obtain a fair 
commission the court may deem it to be advisable 
that the majority of the commission consist of per¬ 
sons who reside outside of the city or locality in 
which the property is situated.22 

Kinship to one of the owners or persons interest¬ 
ed in the land to be affected may constitute a dis¬ 
qualification,2 3 but this is not always so.^^ 


N.T. 4 so, reversing ISl N.T.S. 660, 
191 App.Div. 329—City of Platts¬ 
burgh V. Kellogg, 5 N.T.S.2d 1015, 
254 App.Div. 455—^In re Airport or 
Landing Field of City of Utica 
in Town of Marcy, 234 N.T.S, 668, 
134 Misc. 60—^Adirondack Power & 
Light Corporation v. Prodger, 200 
N.T.S. 807, 121 Misc. 280—Appli¬ 
cation of Board of Supers of Sul¬ 
livan County, 278 N.T.S. 870, 154 
Misc. 723. 

Interest of: 

Judge as disqualification see the 
C.J.S. title Judges §§ 78-81, also 
33 C.J. p 991 note 50 et seq. 
Jurors as disqualification in as¬ 
sessing damages see supra § 284. 

& N.T.—Adirondack Power & Light 
Corporation v. Prodger, 200 N.T. 
S. 807, 121 Misc. 280. 

20 C.J. p 1028 note 31 [b], p 1029 note 
39 CaT 

Sa N.T.—Terminal R. Co. v. Gerber- 
eux, 104 N.T.S. 737, 55 Misc. 1. 

10, Mo.—^King’s Lake Drainage & 
Levee Dlst v. Jamison, 75 S.W. 
679, 176 Mo. 557. 

■Conveyance qf property 
A commissioner owning property 
In the town in which the highway 
is to be established was not dis¬ 
qualified where, before acting, he 
conveyed the property.—Gray v. Mid¬ 
dletown, 56 Vt. 53. 

In New York 

(1) A commissioner is not ren- 
•dered incompetent by the fact of 
•owning land which has been taken 
for the improvement—^Matter of 
Southern Boulevard, 3 Abb.Pr., N.S., 
447. 

<2) However, it has been held that 
the owner of land to be assessed for 


the improvement is disqualified be¬ 
cause of interest.—^In re City of 
Rochester, 101 N.B. 876. 208 N.T. 
188, 47 L.R.A.,N.S., 151, reargument 
denied 102 N.E. 1100, 209 N.T. 529. 
IL Ind.—^Daggy v. Green, 12 Ind. 
303. 

12. N.T.—^In re City of Rochester, 

101 N.R 875, 208 N.T. 188, 47 L. 

R. A.,N.S., 151, reargument denied 

102 N.E. 1100, 209 N.T. 529. 

20 C.J. p 1029 note 35. 

13. Minn.—^Webster v. Washington 
County, 2 N.W. 697, 26 Minn. 220. 

14. Or.—^Thompson v. Multnomah 
County, 2 Or. 34. 

15. Mont.—Crowley v. Gallatin 
County, 36 P. 313, 14 Mont 292. 

16- N.T.—Orange County v. Storm 
King Stone Co., 128 N.E. 677, 229 
N.T. 460, reversing 181 N.T.S. 660, 
191 App.Div. 329—^In re Airport or 
Landing Field of City of Utica in 
Town of Marcy, 234 N.T.S. 668, 
134 Misc. 60. 

Tex.—Mclnnis v. Brown County Wa¬ 
ter Improvement Dlst No. 1, Civ. 
App., 41 S.W.2d 741, error refused, 
followed in Cox v. Brown Coun¬ 
ty Water Improvement Dist. No. 1, 
Civ.App., 45 S.W.2d 1118, error dis¬ 
missed, and Mclnnis v. Brown 
County Water Improvement Dist 
No. 1, Civ.App., 45 S.W.2d 1118, 
error refused. 

20 C.J. p 1029 note 39. 

17. Ga.—^Hutchinson v. Copeland, 91 

S. E. 206, 146 Ga. 367. 

18. Va.—Rudacille v. State Com¬ 
mission on Conservation and De¬ 
velopment, etc., .156 S.E. 829, 155 
Va. 808. 

19. N.T.-—In re Rochester, 10 N.T.S. 
436, 


20. Mich.—^Board of Road Corners, 
Macomb County, v. Vermander, 219 
N.W. 74, 242 Mich. 239. 

20 C.J. p 1029 note 42. 

21. N.T.—^In re Board of Water Sup¬ 
ply of City of New Tork, 286 N.T. 
S. 812, 157 Misc. 842. 

20 C.J. p 1029 note 43. 

Beanoval from coimty 
Under L.1905 c 724 §§ 7, 9, com¬ 
missioner appointed to appraise land 
taken by the board of water supply 
of the city of New Tork becomes 
ineligible upon removing from the 
county where the land is situated 
and acquiring a residence In a for¬ 
eign state.—Matter of Simmons, 151 
N.T.S. 537, 166 App.Div. 752. 

22. U.S.—U. S. V. Certain Lands in 
City of Jamestown, D.C.N.T., 34 
F.Supp. 746. 

23: N.T.—City of Plattsburgh v. 
Kellogg, 5 N.T.S.2d 1015, 254 App. 
Div. 455. 

20 C.J. p 1029 note 44. 

Particular relationships 

(1) A brother of a member of the 
park and beach commission was dis¬ 
qualified to act as commissioner of 
appraisal.—City of Plattsburgh v. 
Kellogg, supra. 

<2) Other relationships.—Bradley 
V. Frankfort, 99 Ind. 417—20 C.J. 
p 1029 note 44 [a]. 

24b Tex.—^Angler v. Balser, Civ.App., 
48 S.W.2d 668, error refused. 

20 C.J. p 1029 note 46. 

Partlcalar relationships 
(1) That wife of commissioner ap¬ 
pointed by county judge to award 
damages in condemnation proceeding 
was first cousin of judge’s wife held 
not to disqualify commissioner be- 
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Stockholders in the petitioning corporation are 
disqualified on objection by the landowner,^5 but 
the petitioner cannot object on this ground.^® A 
former stockholder is not disqualified.^^ 

That a person has expressed an opinion on the 
question of the damages may constitute a disqualifi¬ 
cation, 2 8 although in certain instances the expres¬ 
sion of an opinion has not been regarded as a dis- 

qualification.29 • 

It should appear in the record of the proceed¬ 
ings that the commissioners possessed the prescribed 
qualifications,80 although in some jurisdictions it has 
been held that the qualifications of the commission¬ 
ers will be presumed.81 

Competent person. Where required by statute, a 
commissioner, appraiser, or the like, must be a com¬ 
petent person.82 jhe term “competent” means a 
commissioner who is not only possessed of sufficient 
skill and intelligence to discharge the duties prop¬ 


erly, but also one who is disinterested. 8 8 One who 
is not an elector or resident of a municipality seek¬ 
ing to condemn land is not a competent person.8^ 

Waiver, With respect to certain statutory qualifi¬ 
cations of commissioners, it has been held that the 
parties have a right to dispense with them by con- 
sent.85 A party having knowledge of the disquali¬ 
fication of a commissioner may waive his objection 
by delay in presenting it.88 

However, it has been held in some jurisdictions 
that where a commissioner is disqualified the pro¬ 
ceeding is void and no subsequent waiver, consent, 
or release will validate it.87 

§ 295. Oath 

An oath is usually required of commissioners select¬ 
ed in condemnation proceedings to assess compensation. 

Commissioners, arbitrators, and like officers, usu- 


cause related to judge.—^Angler v. 
Balser, supra. 

(2) Other relationships.—^In re Og¬ 
den St., 17 N.Y.S. 744. 63 Hun 188, 
22 N.Y.Civ.Proc. 12, reversing 16 N. 
Y.S. 464, 21 N.Y.Civ.Proc. 201—20 C. 
J, p 1029 note 45 [a]. 

25. Ill.—Rock Island & A. R. Co. v. 
Lynch, 23 Ill. 645. 

26. 'Wis.—Strang v. Beloit & M. R. 
Co., 16 Wis. 635. 

27. N.Y.—Matter of Brooklyn El. 
R. Co., 52 N.Y.S. 997, 32 App.Div.. 
221 . 

28. N.J.—Readington Tp. v. Dilley, 
24 N.J.Law 209, 

N.Y.—In re Albany St., 6 Abb.Pr. 
273. 

.Minozity report on. former assess¬ 
ment 

N.Y.—In re East 222d St., 122 N.Y.S. 
320. 

Expert witness in similar proceed¬ 
ing 

A commissioner of appraisal in 
proceeding by an electric power and 
light company to acquire property by 
eminent domain for an electric trans¬ 
mission line, who testified as an ex¬ 
pert on the value of property in¬ 
volved in another similar proceeding, 
and who in such proceeding conferred 
with one who was acting as an ex¬ 
pert on value in both proceedings, 
although his relation as commission¬ 
er may not be affected by his rela¬ 
tion as witness in the other pro¬ 
ceeding, must be removed.—^Adiron¬ 
dack Power & Light Corporation v. 
Prodger, 200 N.Y.S. 807, 121 Misc. 
280. 

29. Pa.—Gingrich v. Harrisburg, P., 
Mt. J. & L. R. Co., 1 Pearson 74. 

CommissioxLer in former proceeding 
Commissioner of appraisal appoint¬ 


ed to hear claim for damages caused 
by diversion of flow of waters of 
creek into river by city’s construc¬ 
tion of dam and tunnel held not dis¬ 
qualified because he was one of com¬ 
missioners who decided another claim 
arising out of same diversion, where 
damages on prior claim were award¬ 
ed after hearing and award was 
confirmed by special term and by ap¬ 
pellate division.—^In re Board of Wa¬ 
ter Supply of City of New York, 285 
N.Y.S. 812, 157 Misc. 842. 

Connsel in. prior proceeding 
A commissioner was not unfit be¬ 
cause, as counsel for claimant in a 
previous condemnation proceeding, 
he contended that the commissioners 
in arriving at a value to be given to 
a property owner should consider 
that he was forced to sell his prop¬ 
erty, and allow him the very highest 
amount that such commissioners be¬ 
lieved should be paid to him, in the 
absence of a showing of bias on his 
part calculated to impair his Impar¬ 
tiality.—^In re Low, 4-24 N.Y.S. 1050, 
afiirmed 127 N.Y.S. 26, 142 App.Div. 
533. 

30. Or.—Chapman v. City of Hood 
River, 196 P. 467, 100 Or. 43. 

20 C.J. p 1030 note 50. 

SnpplylzLg omission by affidavits 
The affidavits of the viewers can¬ 
not-be resorted to in order to sup¬ 
ply defects in the record.—^Northern 
Pac. Terminal Co. v. Portland, 13 P. 
705, 14 Or. 24. 

31. Ind.—American Cannel Coal Co. 
v. Huntington, T. C. & C. R. Co., 29 
N.B. 566, 130 Ind. 98. 

20 C.J. p 1030 note 51. 

32. Ill.—Village of Deerfield v. 
Wessling, 171 N.E. 161, 339 Ill. 
240. 

33. Mo.—^King’s Lake Drainage & 
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Levee Dist. v. Jamison, 75 S.W.‘679, 
176 Mo. 557. 

34. Ill.—^Village of Deerfield , v. 
Wessling, 171 N.E. 161, 339 Ill. 
240. 

35. N.Y.—^In re Grade Crossing 
Com’rs of City of Buffalo, 124 N.Y. 
S. 1025, 69 Misc. 23. 

Waiver of irregularities on confirma¬ 
tion, setting aside, or recommittal 
of report or award see infra § 314. 
BeqTdrement that commissioner be 
a freeholder 

N.Y.—In re Grade Crossing Com'rs 
of City of Buifalo, supra. 

Evidence held insufficient 
In a condemnation proceeding by a 
county, facts regarding knowledge 
of defendants and their counsel that 
commissioner was disqualified as a 
taxpayer of plaintiff county held in¬ 
sufficient to show waiver of a dis¬ 
interested tribunal of commissioners 
for fixing damages for the taking. 
—Orange County v. Storm King 
Stone Co., 181 N.Y.S. 660, 191 App. 
Div. 329, reversed on other grounds 
128 N.E. 677, 229 N.Y. 460. 

36. Wyo.—^Edwards v. Cheyenne, 114 
P. 677, 122 P. 900, 19 Wyo. 110. 

20 C.J. p 1030 note 52. 

Ignorance of disgnaliflcation. 

Where a party is ignorant of the 
disqualification until after an award 
is made, there is no waiver.—In re 
City of Rochester, 101 N.R 875, 208 
N.Y. 188, 47 L.R.A.,N.S., 151, reargu¬ 
ment denied 102 N.E. 1100, 209 N.Y. 
529. 

37. Mass.—Taylor v. Worcester 

County, 105 Mass. 225. 

Disqualification by reason of interest 
Mass.—Taylor v. Worcester County, 

I supra. 
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ally must be sworn, ^8 although it has been held that 
the taking of an oath is unnecessary in the absence 
of a statutory requirement.^® 

Statutory provisions as to the form of oath must 
be substantially followed.^® If the statute pre¬ 
scribes no form, general language may be used.-^i 
The oath must be administered by an officer duly 
qualified by law.^^ 

Under some statutes the oath need not be admin¬ 
istered before the commissioners enter on their du¬ 
ties, it being sufficient if their report is made under 
oath but under other statutes they must be sworn 
before they view the premises.**^ 

The record must show that the commissioners 
were duly sworn according to law before entering 
on their duties.'^S some jurisdictions this may 
be shown by recitals to that effect in the record or 


return in others the facts must be stated, show¬ 
ing what duties they were sworn to perform.^*^ If 
the statute does not require the oath to be in writ- 
ing, parol evidence is admissible to show its admin- 

istration.48 

Waiver. The objection that the commissioners 
or arbitrators were not sworn may be waived.^® 

§ 296. Powers and Proceedings- 

a. In general 

b. Proceedings 

a. In G-eneral 

The powers of commissioners are those conferred by 
statute. 

In the absence of constitutional restrictions, the 
powers of commissioners may be conferred by stat¬ 
ute,5® and they have no powers other than those so 


38. Idaho.—Thomas v. Boise City, 
138 P. 1110, 25 Idaho 522. 

20 O.J. p 1030 note 54. 

Oath of Jurors see supra § 285. 

Oath hy entire hody 
All of the commissioners must be 
sworn, and the omission to swear 
one or two of them is as fatal as 
though none were sworn.—^In re 
Broad St. Hoad, 7 Serg. & R., Pa., 
444—20 C.X p 1030 note 54 [aj. 

Arbitrators 

(1) Where the damages are as¬ 
sessed by arbitrators agreed on by 
the parties, such arbitrators and 
the umpire, if any, should be sworn. 
—Anderson v. Ft. Worth, 18 S.W. 
483, 83 Tex. 107. 

(2) If the submission does not re¬ 
quire the arbitrators to be sworn, 
the award reached by them without 
being sworn. is valid as a common- 
law award, whether it is such an 
award as judgment may be ren¬ 
dered on or not.—ICankahee & South¬ 
western H. Co. V. Alfred, 3 Ill.App. 
511, reversed on other grounds 92 
111. 609. 

(3) Arbitrators need not be sworn 
even though the submission confers 
on them the powers of commission¬ 
ers who by law must act'under oath. 
—^Bradstreet v. Erskine, 50 Me. 407. 

General oath of office as sufficient 
The members of the board of 
assessors of New York city are not 
required to be sworn in a proceed¬ 
ing to assess damage caused by a 
change of street grade, but their 
general oath of office is sufficient.— 
People V. Grilon, 27 N.T.S. 704, 76 
Hun 346, affirmed 43 N.E. 989, 148 
N.T. 763: 

Vftw appraisement 

Having once been sworn, the com- 
^toibsiobers need not be resworn on 
'iqaking a new appraisement by or¬ 


der of the court.^—^Low v. Galena & 
Chicago Union R. Co., 18 Ill. 324. 

39^ N.J.—Miller v. Craig, 11 N.J. 
Bq. 175. 

40. N.T.—Matter of Gilroy, 32 N. 
Y.S. 891, 85 Hun 424. 

20 C.J. p 1030 note 65. 

Bepeal of statute 

General Railroad Act of 1872 oper¬ 
ates as a repeal of all special char¬ 
ters granted prior thereto, so far 
as the same relate to the condemna¬ 
tion of lands; and its provisions re¬ 
lating to the form of oath to be 
taken by commissioners governed 
after its passage, although the com¬ 
missioners were appointed before its 
enactment—^Bohlman v. Green Bay 
& Minnesota R. Co., 40 Wis. 167. 

41. U.S.—Shoemaker v. U. S., D.C., 
13 S.Ct 361. 147 U.S. 282, 37 L.Ed. 
170. 

20 C.J. p 1031 note 56. 

48. Idaho.—^Thomas v. Boise City, 
138 P. 1110, 26 Idaho 522. 

20 C.J. p 1031 note 67. 

Administration by ^other viewers 

(1) Viewers have the power to 
administer oaths to one another 
under provisions of the Act of May 
29, 1913, P.L. p 386 § 1, 16 P.S. §§ 
2641, 3113.—^In re Construction of 
System of Sanitary Sewers in Twen¬ 
ty-third Ward, Pa., 41 Iiack.Jur. 43. 

(2) Although the viewers may 
administer the oath to each other, 
one viewer cannot swear himself, 
nor can he authorize another per¬ 
son who is not a viewer to swear 
him.—In re Clinton Tp. Road, 3 Pa. 
Co. 170. 

43. Mo.—Cory v. Chicago, etc., R. 
Co., 13 S.W. 346, 100 Mo. 282— 
Warren v. Gibson, 40 Mo.App. 
469. 

44. Pa.—In re Cambria St, 76 Pa. 
357. 
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45. Mo.—Grading Bledsoe Hill v. 

Bledsoe, 98 S.W. 631, 200 Mo. 630. 
20 C.X p 1031 note 60. 

48. Pa.—^In re East Donegal Tp. 
Road, 90 Pa. 190. 

20 C.J. p 1081 note 61. 

47. Ala.—Keenan v. Dallas County, 
26 Ala. 567. 

4a Tex.—^Dallas, P. & S. E. R. R. 
Co. V. Day, 22 S.W. 538, 3 Tex.Civ. 
App. 353. • 

49. N.T.—People v. Gllon, 27 N. 
Y.S. 704, 76 Hun 346, affirming 22 

. N.Y.S. 238. 

Matter constiljutliig waiver 
The objection is waived where 
the property owner submits himself 
to the jurisdiction of the board.— 
People V. Gilon, supra. 

5a Wyo.—Laramie Valley Ry. Co. 
V. Gradert, 3 P.2d 88, 92, 43 Wyo.’ 
268, citing Corpus Jttrls. 

20 C.J. p 1031 note 69. 

Addition^ powers 
A statute conferring powers on 
the commissioners in addition to 
the power to fix compensation is 
not invalid-.—^In re Middletown, 82 
N.Y. 196. 

Nature of powers 

(1) They have peculiar powers, 
combining both those of a court and 
jury.—Matter of Croton River Dam, 
114 N.Y.S. 75, 129 App.Div. 707. 

(2) Commissioners exercise judi¬ 
cial powers or functions. 

Minn.—^Albin v. Consolidated School 
Dist. No. 14 of Richardson Coun¬ 
ty, 184 N.W. 141, 149 Minn. 203. 
Tenn.—Quarles v. Sparta, 2 Tenn. 
Ch.A 714. 

(3) The duties are quasi judicial. 
—Great Northern Ry. Co. v. City of 
Minneapolis, 172 N.W. 135, 142 Minn. 
308, error dismissed 41 S.Ct. 320, 264 
U.S. 620, 65 L.Ed. 442. 
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conferred.6i As officers of the court which appoint¬ 
ed them, see supra § 292, they are subject to its or¬ 
ders®* and supervisory control,®* although it has 
been held that the court cannot direct a continuance 
of the proceedings before them.®* 

Duration of powers and duties. When commis¬ 
sioners or arbitrators make and file their report all 
their powers and functions are ended, unless the 
court on a proper application j-efers the matter back 
to them for further action,®® but a void appraisal 
does not exhaust their powers.®® 

Where the commissioners allow partial damages 
to a landowner and file a partial report of such 
damages, leaving further claims for damages for 
future consideration and determination, they retain 
jurisdiction to consider and determine the elaimg 
not yet determined,®7 


b. Proceedings 

The time and place of the commissioners’ meeting 
should be fixed by the proper authority, and where the 
procedure is not prescribed by statute, the ordinary ruies 
governing triais may be applied. 

The court appointing the commissioners should, 
and statutes sometimes so provide, fix the time and 
place for their meeting,58 unless the statute de¬ 
volves that duty on another but it has no power 
to shorten the time prescribed by statute.^o 

The commissioners should act without unreason¬ 
able delay,81 although they may, after legally con¬ 
vening, adjourn for a reasonable length of time.82 
Delay on their.part does not ipso facto annul the 
order of appointment, and other proceedings can be 
instituted so long as the proceedings in which the 
order was made are not discontinued.83 

Proceedings of this kind are special, see supra 


(4) The function of viewers is 
similar to that of a jury.—In re 
Buckley, 41 Pa.Co. 198. 

<5) Commissioners appointed for 
condemnation proceeding are consti¬ 
tutional tribunals with same* juris¬ 
diction as jury acting in condemna¬ 
tion cases.—In re Widening of State 
Assessment Dist. Koad No. 475, 229 
N.W. 600, 249 Mich. 530, 

51. Conn.—^Fourth Congregational 

Church V. Board of Street Com’rs 
of City of Hartford, 164 A. 884, 116 
Conn. 341. 

Pa.—In re State Highway Route No. 
185, Schuylkill County, Glen Alden 
Coal Co., 14 A.2d 76, 339 Pa. 149. 
Wis.—In re Relocation of Federal- 
Aid Project U. S, Trunk Highways 
Nos. 12 and 18, 244 N.W. 584, 209 
Wis. 131. 

Wyo.—Laramie Valley Ry. Co. v. 

Gradert, 3 P.2d 88, 43 Wyo. 268. 

20 C.J. p 1031 note 70. 

Scope of inquiry generally see su¬ 
pra § 277. 

52. Mass.—Brackett v. Common¬ 
wealth, 111 N.B. 1036, 223 Mass. 
119, Ann.Cas.l918B 863. 

53. Mich.—In re Widening of State 
Assessment Dist. Road No. 475, 
229 N.W. 500, 249 Mich. 530. 

54. Mich.—Michigan Cent. R. Co. v. 
Tuscola County Probate Judge, 38 
Mich. 638. 

55. Kan.—Sicks v. Board of Com’rs 
of Allen County, 270 P. 607, 126 
Kan. 643—State ex rel. McDer¬ 
mott V. Atchison, T. & S. F. Ry. 
Co.. 185 P. 286, 105 Kan. 548. 

20 C.J. p 1032 note 96.‘ 

Amendment of report see infra S 
304. 

Filing of report after expiration of 
time fixed see infra § 302. 
Recommittal of report see infra § 
; 812 . 


56. Conn.—Williams v. Hartford & 
New Haven R. Co., 13 Conn. 397. 

20 C.J. p 1032 note 97. 

57. Kan.—Sicks v. Board of Com*rs 
of Allen County, 270 P. 607, 126 
Kan. 643. 

Effect of failure to appeal from par¬ 
tial report 

Landowner’s failure to appeal 
from partial report of commission¬ 
ers in condemnation proceedings did 
not preclude him from presenting 
and insisting on allowance of his 
claim of damages not considered or 
assessed by the commissioners.—- 
Sicks y. Board of Com’rs of Allen 
County, supra. 

58. Wis.—Gill V, Milwaukee & L. 

W. R. Co., 45 N.W. 23, 76 Wis. 
293. i 

20 C.J. p 1031 note 66. 

Notice of time and place of meet¬ 
ing see supra §§ 242-249. 

Failure to hold first meeting 

(1) If the first meeting is not held 
at the time and place fixed in the 
order, a second order made at a 
subsequent term may fix a new time 
and place of meeting.—Gill v. Mil¬ 
waukee & L. W. R. Co., supra. 

(2) Where time fixed by court for 
hearing on cussessment of land con¬ 
demned by county for road had 
passed, county could give new no¬ 
tice of time and place of hearing 
and proceed with assessment—^Par¬ 
rish V. Glynn County, 144 S.B. 785, 
167 Ga. 149. 

Effect of failure to meet 
That appraisers to fix damages 
for establishment of a road did not 
meet at time fixed by the county 
commissioners is immaterial as to a 
landowner who had not seasonably 
filed his claim, so that under the 
statute it was barred.—North Lara¬ 
mie Land Co. v. Hoffman, 219 P. 661, 


30 Wyo. 238, affirmed 45 S.Ct 491, 
268 U.S. 276, 69 L.Ed. 953. 

69. Miss.—Sullivan v. Yazoo & M. 
V. R. Co., 38 So. 33, 85 Miss. 
649. 

Clerk of oixcnit court 
Miss.—Sullivan v. Yazoo & M. V. R. 
Co., supra. 

60- N.Y.—^Manhattan R. Co. v. 
Stroub, 22 N.Y.S. 602, 68 Hun 90. 

61- N.Y.—^In re Hunt’s Point Road, 
62 N.Y.S. 32, 46 App.Div. 510. 

20 C.J. p 1031 note 73. 

Time for filing report see infra S 
302. 

Time with reference to which com¬ 
pensation made see supra § 185. 
Stay of proceedings 
In proceedings by a'" railroad to 
condemn easements of which it is 
already in possession, a stay of 
proceedings by the commissioners 
will not be granted, since the own¬ 
er’s rights may be protected by an 
application for a stay pending an 
appeal from the commissioners’ re¬ 
port.—^Metropolitan El. R. Co. v. 
Siefke, 15 N.Y.S. 224, 60 Hun 584. 

62, Kan.—Sicks v. Board of Com’rs 
of Allen County, 270 P. 607, 126 
Kan. 643. 

20 C.J. p 1031 note 74. 

Chrouuds for adjournment 
Where in proceedings to take part 
of a lot to widen an avenue, it was 
discovered that a building had been 
moved onto the lot subsequent to 
the filing of the damage map, the 
commissioners should have allowed 
an adjournment to enable the city to 
ascertain the exact location of the 
building with respect to the widened 
street.—Matter of Baychester Ave., 
105 N.Y.S. 241, 120 App.Div. 398. 

63. N.Y.—Matter of South Market 
SL, 27 N.Y.S. 843^ 76 Hun 85. 
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§ 209, and, in the absence of constitutional limita¬ 
tions, the legislature has unlimited power to pre¬ 
scribe the conditions on which the remedy shall be 
enjoyed and the rules and regulations incidental to 
the exercise of the remedy,®^ and statutory provi¬ 
sions as to the mode of procedure must be com¬ 
plied with.®® As to matters for which the statute 
does not provide, the ordinary rules governing the 
trial of civil actions may be applied.®® In the ab¬ 
sence of statutory restrictions, the commissioners 
‘may exercise a large discretion in the matter of tak¬ 
ing testimony and in the general control of the pro¬ 


ceedings.®^ They are not bound by the strict rules 
of evidence and technicalities of trial in nisi prius 
courts.®® It is not irregular for the commissioners 
to examine public records which are admissible in 
evidence and are afterward admitted.®® However, 
ordinarily it is improper for the commissioners to 
receive evidence on the merits of the case in the 
absence of the complaining party.*^® 

Commissioners or appraisers are under some stat¬ 
utes judges of the law as well as of the facts in so 
far as compensation is concerned.'^l While the 


64. Pa.—Commonwealth ex rel. Kel¬ 
ley V. Cantrell, 193 A. 655, 327 

Pa. 369. 

eSb Kan.—^Leavenworth N. & S. Ry. 

Co. V. Meyer, 31 P. 700, 50 Kan. 

25. 

Pa.—^In re Oxford Street, Hanover 

Tp., 79 Pa.Super. 106. 

Tex.—Parks v. City of Waco, Civ. 

App., 274 S.W. 1006. 

Applical}ility of civil code of pro- 
cednre 

Under statute providing that code 
of civil procedure should not affect 
condemnation proceedings, civil code 
did not apply to preliminary pro¬ 
ceedings and appraisement under 
.general condemnation law.—Glover 
v. State Highway Commission of 
Kansas. 77 P.2d 189, 147 Kan. 279, 
followed in Watkins v. State High¬ 
way Commission of Kansas, 77 P.2d 
202 . 

IBCeaxing on objections to pxelixiu 
inary report 

(1) Under Greater New Tork 
Charter § 1011, enacted by L.1915 c 
606, in proceedings by the city of 
New York to condemn land for a 
street improvement, the commis¬ 
sioners, when objection to their 
tentative report was interposed 
that they had not made an award for 
a leasehold interest, were authorized 
to reopen the hearing.—In re Sev¬ 
enth Ave. and Varick St. in City 
of New York, 188 N.Y.S. 197, 196 
App.Div. 451. 

(2) Where the commissioners of 
estimate . and apportionment filed 
their abstract of estimate and as¬ 
sessment as required by law, and 
gave notice thereof, and of the time 
and place of hearing objections there¬ 
to, it was not error for them at 
.such hearing to refuse to permit 
landowners to introduce further tes¬ 
timony as to the value of their 
property, the hearing being merely 
on objections, and not a retrial on 
the merits.—^In re Certain Lands in 
■Twelfth Ward, 68 N.Y.S. 965, 33 
Misc. 648. 

(3> Where such commissioners 
Ixave made a preliminary report of 
jfiaimages for property taken for 
streht - purposes, a property owner 


is not entitled as a matter of right 
to a new trial of the amount of his 
damages, on objections to such re¬ 
port, the commissioners being au¬ 
thorized, as a matter of discretion, 
only, to hear further evidence if 
they desire.—^Matter of Graham 
Ave., 126 N.Y.S. 160, 69 Misc. 381. 

(4) Where an owner offered no 
evidence of value, relying on the re¬ 
port of the commissioners, as in¬ 
fluenced by the evidence of other 
property owners, it was not an 
abuse of the commissioners* discre¬ 
tion to refuse, after having filed 
their preliminary report, to delay 
the proceedings to enable such prop¬ 
erty owner to introduce evidence of 
the amount of his damages, on ob¬ 
jections to the report.—^Matter of 
Graham Ave., supra. 

66. -Mich.—^Petition of Dlllman, 237 
N.W, 552, 255 Mich. 152. 

20 C.J. p 1032 note 82. 

Striking out evidence 
In proceeding to estimate damages 
from building of bridge, where im¬ 
material evidence concerning injury 
to a leasehold -was received, the com¬ 
monwealth should move to strike it 
out and not meet it by further in¬ 
quiry into the matter,—Brackett v. 
Commonwealth, 111 N.E. 1036, 223 
Mass. 119, Ann.Cas.l918B 863. 
Conunissioners appoin'ted by agree¬ 
ment 

Although appointed by agreement 
of the parties, and not pursuant to 
statute, commissioners constitute a 
judicial body, controlled by the same 
rules which govern the conduct of 
juries and other like bodies.—Pueblo 
V, Shutt Inv. Co., 67 P. 162, 28 Colo. 
524, 89 Am.S.R. 221. 

617. Mich.—^In re Dillman, 248 N.W. 
894, 263 Mich. 542—In re Widening 
of State Assessment Dist. Road 
No. 475, 229 N.W. 500. 249 Mich. 
530. 

Calling of witnesses 
In a proceeding by a city to ac¬ 
quire a water system, the railroad 
commission, on a hearing under Pub¬ 
lic Utilities Act § 47, as amended by 
St.l917 p 261, can call a witness, 
even against the will of the owner 
of the utility, on the subject of the 
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value of the property, and may ac¬ 
cept as true the report of its own 
engineer, unless he has omitted 
some material element of valuaiion, 
or Introduced some erroneous meas¬ 
ure of appraisement.—Pacific Gas & 
Electric Co. v. Devlin, 203 P. 1058, 
188 Cal. 33. 

Order of proof 

Order of proof at hearing before 
commissioners appointed to assess 
damages in condemnation proceed¬ 
ing is within discretion of commis¬ 
sioners.—Petition of Dillman, 237 
N.W. *552, 255 Mich. 152. 

Beopeulng case for farther evidence 

(1) Where the case has been 
closed, whether it shall be reopened 
for further evidence is a matter 
within the discretion of the com¬ 
missioners.—In re Atlantic Ave, in 
Borough of Queens, City of New 
York, 215 N.Y.S. 297, 127 Misc. 316 
—20 C.J. p 1032 note 82 [c]. 

(2) Further cross-examination of 
witnesses is within the discretion 
of the commissioners.—Matter of 
Cromwell Ave., 88 N.Y.S. 947, 95 
App.Div. 514, affirmed 74 N.E. 1121, 
181 N.Y. 549. 

68, Mich.—In re Dillman, 248 N.W. 
894, 263 Mich. 542. 

Evidence as to compensation see 
supra §§ 271-275. 

Proceeding before city council 
A proceeding before a city coun¬ 
cil as the legislative tribunal hav¬ 
ing condemnation proceedings in 
charge is necessarily informal and 
need not follow court practice un¬ 
less so required by statute.—State 
V. Montevideo, 171 N.W. 314, 142 
Minn. 157. 

69. Conn.—Milford Water Co. v. 
Kannia, 101 A. 475, 92 Conn. 31. 

7a Va.—^Hannah v. City of Roan¬ 
oke, 139 S.E. 303, 148 Va. 554. 
Discnssioii of merits ■with coxnmis- 
sLoner 

One of the parties should not, in’ 
the absence of the other, be allowed 
to discuss the merits with the com¬ 
missioners.—Louisville’, St. L. & T. 
R. Co. V.-Barrett, 16 S.W. 278, 91 Ky. 
487, 13 Ky.Law 57. 

71. Mich.—In re Dillman, 248 N.W. 
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court may instruct them as to their duties,72 it 
need not do so73 unless the statute so provides.74 
Failure to instruct is not error in the absence of 
a request therefor ;75 and instructions are properly 
refused if misleading,76 contradictory,77 or inap¬ 
plicable to the evidence.78 Where instructions are 
given by agreement of counsel, neither party can 
subsequently object to the consideration of an ele¬ 
ment of damage contained therein.72 

Right to open and close. The rule in assessments 
by a jury that the landowner is entitled to open and 
close, see supra § 287, has been applied to proceed¬ 
ings before commissioners.^O 

Regularity of proceedings. In the absence of a 
contrary showing it will be presumed that the pro¬ 
ceedings of the commissioners were correct and 
regular.si Dereliction in the performance of their 


duty will not be presumed.82 

§ 297. -Right of Majority to Act 

All of the commissioners ordinarily should qualify, 
meet, and consult, and when all of them participate, a 
decision by the majority is binding. 

The general rule that, where authority is con¬ 
ferred on three or more persons to do a public act, 
the concurrence of a majority is a valid execution 
of the power, when all attend and take part in the 
transaction, see the C.J.S. title Officers § 109, also 
46 C.J. p 1034 note 24, is applicable to the deliber¬ 
ations and report of commissioners to assess dam- 
ages,22 and has been declared and adopted by stat¬ 
ute in some jurisdictions, either in general terms or 
in relation to condemnation proceedings specifical- 
ly.S^ 

Unless otherwise permitted or authorized by con- 


894. 263 Mich. 542—Petition of 

Dillman, 237 N.W. 552, 255 Mich. 
152—In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 530. 

20 C.J. p 1032 note 86. 

72. U.S.—Shoemaker v. tJ. S., D.C., 
13 S.Ct. 361, 147 U.S. 282, 37 L.Ed. 
107. 

20 C,J. P 1032 note 87, 

Instructions to jury see supra § 290. 
ZxLstxactlons held sufficient 

In government’s condemnation 
proceeding, instructions to commis¬ 
sioners to ascertain just compensa¬ 
tion and damages to “residue” were 
sufficient.—U. S. v. Crary, D.C,Va„ 2 
P.Supp. 870. 

73. Mich.—Petition of Dillman, 237 
N.W. 552. 255 Mich. 152. 

20 C.J. p 1032 note 88. 

Charge merely advisory 

Mich.—Petition of Dillman, supra. 

74. Mass.—Cobb v. Boston, 109 
Mass. 438. 

Mo.—Grading Bledsoe Hill v. Bled¬ 
soe, 98 S.W. 631, 200 Mo. 630. 

75. Mo.—Chicago, M. & St. P. R. 
Co. V. Randolph Town-Site Co„ 
15 S.W. 437, 103 Mo. 451. 

76. Va.—Newport News, & O. P. R., 
etc., Co. V. Lake, 54 S.B. 328, 105 
Va. 311. 

77. Mo.—Kansas City, Suburban 
Belt R. Co. V. Kansas City, St. L. 
& C. R. Co., 24 S.W. 478, 118 Mo. 
599. 

78. U.S.—Pennsylvania Co. v. U. S., 
Mich., 223 P. 769, 139 C.C.A. 289. 

79. Va.—Tidewater R. Co. v. Cow¬ 
an, 56 S.E. 819, 106 Va. 817. 

8Q. N.Y.—In re New York, L. & W. 
R. Co., 33 Hun 148, affirmed 98 
N.Y. 664. 


Within discretion of court { 

N.Y.—^Albany and N. R. Co. v. Lans¬ 
ing, 16 Barb. 68. 

81. Kan.—^Leavenworth, N. & S. R. 
Co. V. Meyer, 31 P. 700, 50 Kan. 
25. 

Mass.—Metropolitan R. Co. v. Quincy 
R. Co., 12 Allen 262. 

20 C.J. p 1038 note 81 [e]. 

82. Ill.—^Village of Broadview v. 
Dianish, ,167 N.B. 106, 335 Ill. 299, 
appeal dismissed and certiorari de¬ 
nied Dianish v. Village of Broad¬ 
view, 50 S.Ct. 67, 280 U.S. 518, 24 
L.Ed. 508. 

Appointment, g.ualifloation, and re¬ 
port on same day 
That appointment, qualification, 
and report of commissioners was on 
same day did not show noncompli¬ 
ance with statute requiring investi¬ 
gation.—Village of Broadview v. 
Dianish, supra. 

8a N.Y.—Ex parte Rogers, 7 Cow. 
526. 

Pa.—In re Paradise Tp. Road, 29 Pa. 

20 . 

Tex.—^Missouri-K.-T. R. Co, of Tex¬ 
as V. Rockwall County Levee Im¬ 
provement Dist. No. 3, 297 S.W. 
206, 117 Tex. 34, reversing Civ. 
App., 266 S.W. 163—^Angier v. 
Balser, Civ.App., 48 S.W.2d 668, er¬ 
ror refused. 

20 C.J. p 1033 notes 1, 5. 

Action by majority as necessary • 

(1) Acts required by city char¬ 
ter to be performed by street open¬ 
ing commissioners to condemn mar¬ 
ket stalls, for street widening pur¬ 
poses could be performed only by 
majority of commissioners.—Mayor 
and Council of City of Baltimore v. 
Ercolano, 184 A. 164, 170 Md. 341. 

(2) Note, in minutes of city street 
opening commissioners' meetings, 
that final return had been made for 
opening and widening of certain 
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Street, was not proof that award of 
damages, signed by only one of 
three commissioners, for taking of 
market stalls, was whole board’s 
award, in view of stated contrary 
facts, testified to on behalf of stall 
holders in new condemnation pro¬ 
ceeding subsequently brought, so 
that entering of city’s appeals from 
such commissioner's action did not 
give it effect as award under city 
charter.—Mayor and Council of City 
of Baltimore v. Ercolano, supra. 
Iffiuorlty report 

The report of the minority mem¬ 
ber of commissioners in proceedings 
to acquire land for a street cannot 
be acted on by the court in proceed¬ 
ings to confirm the report of com¬ 
missioners, for the only report 
recognized is the report of the ma¬ 
jority of the commissioners.—in re 
Bast 222d St., 122 N.Y.S. 320. 
Arbitration under agreement 

(1) Submission to arbitration by 
county court to determine damages 
suffered by landowner from improve¬ 
ment of road through land does not 
make arbitrators board charged 
with performance of public duties, 
acting under legislative authority, 
and fact that they are to decide on 
matter of public interest does not 
authorize award by majority there¬ 
of.—-Stewart v. County Court of 
Monongalia County, 130 S.E. 271, 99 
W.Va. 640. 

(2) Concurrence of arbitrators in 
award see Arbitration and Award § 
67 a (2). 

84. W.Va.—Virginian Ry. Co. v. 

Sprague Land Co., 5 S.E.2d 618. 

20 C.J. p 1033 note 2. 

Validity of statute 

N.Y.—In re New York, 2 N.E. 642, 

99 N.Y. 669, affirming 34 Hun 

441. 

I20 C.J. p 1033 note 5 [c] (1). 
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jtitutional or statutory regulations,®® ordinarily it 
is necessary, and statutes sometimes so provide, that 
ill of the commissioners qualify, meet, and con¬ 
sult,®® or at least be notified and given an oppor¬ 
tunity to participate,®7 and where these require¬ 
ments are complied with, a decision concurred in 
by the majority is valid and binding.®® If a va¬ 
cancy occurs, provision being made for filling the 
vacancy, the two remaining commissioners cannot 
make a valid award,®® but the rule is otherwise 
where the statute does not provide for filling the 
vacancy.®® After disqualification of a commission¬ 
er, and before a new commissioner is appointed, it 
is not competent for the other two to proceed.®^ 

It has been held that the landowner may consent 


29 C.J.S. 

to an assessment by two of the three commission¬ 
ers.®® 

An objection that one of the commissioners was 
absent at the time of summing up by counsel is 
waived by failure to raise it until after the award 
is made.®® 

§ 298. -View 

The commissioners ordinarily are required to view 
the property condemned, and they may act on the knowl¬ 
edge thus obtained In connection with the testimony of 
witnesses. 

It is the duty of the commissioners or viewers to 
go on the premises and examine the property,®^ 
and they may act on the knowledge thus obtained. 
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85. Cal.—Southern California Edi¬ 
son Co. V. Railroad Commission of 
California, 59 P.2d 808, 6 Cal.2d 
7E7. 

Ind.—Hays v. Parrish, 52 Ind. 132. 
N.Y.—Matter of Riverside Ave., 31 
N.T.S. 735, 83 Hun 60. 

20 C.J. p 1033 note 6 [c] (4), [d]. 

Talda^ evldeace by one coxnmlssioiL- 
er 

Under a statute requiring the 
hoard of appraisers to provide a 
general rule for the taldng of evi¬ 
dence where the witness shall not 
be escamined orally before the board, 
a rule authorizing evidence to be 
talcen by one of their number, in the 
absence of the others, is proper and 
valid, and where evidence is so 
taken it will be presumed that such 
a rule was made.—rPeople v. Thayer, 
63 N.Y. 348, affirming 4 Hun 798. 

86. N.Y.—^In re Bronx Parkway 
Commission, 179 N.Y.S. 613, 109 
Misc. 677. 

20 aj. p 1033 note 3, 6 [c] (2). 
Pnrpose of statute 
N.Y.—^Matter of Brooklyn El. R. Co., 
30 N.Y.S. 131, 80 Hun 355. 

20 C.J. p 1033 note 3 [a]. 

Absence of chalxmaai for prolonged | 
period 

Code Civ.Proc. § 8370, respecting 
the duties of commissioners of ap¬ 
praisal apppointed under the Con¬ 
demnation Law, requires that all of 
the commissioners shall view the 
premises and hear the proofs and al¬ 
legations of the parties, and, while 
a majority may fix the compensation 
to be made, it must be done at a 
meeting at which all are present, 
and a failure of the commissioners 
to substantially comply with such 
requirements invalidates any award 
made by them, and an award can¬ 
not be upheld where the chairman 
of the commission was absent for a 
pearled of twenty months while the 
i^proceeding? were pending, and twen¬ 
ty-four different hearings, at which 
;, 9 l^|^qss|es ^were . examinedf were had. 


—In re Bronx Parkway Commission, 
179 N.Y.S. 613, 109 Misc. 577. 
Construction, of statute giving an- 
thoxity to majority 

(1) A statute providing that words 
giving a joint authority to three or 
more public officers or persons shall 
be construed as giving such au¬ 
thority to a majority of them does 
not permit the appointment of less 
than the full board or that the ma¬ 
jority of the full number may act 
without liotice to, or in disregard of, 
the remainder to participate in the 
action to be taken.—Leavenworth N. 
& S. Ry. Co. V. Meyer, 49 P. 89. 
58 Kan. 305. 

(2) However, in some jurisdic¬ 
tions, such a statute permits action 
by less than the full board.—Turlow 
V. Ross, 45 S.W. 1125, 144 Mo. 234. 
20 C.J. p 1033 note 5 [d]. 

Signing of report 

The General Railroad Act § 16, 
requires a report in condemnation 
proceedings to be signed by a ma¬ 
jority of the commissioners, but 
it does not require them all to be 
together at the signing, nor is there 
any rule of law or principle of 
public policy requiring it.—^Roches¬ 
ter, etc., R. Co, V. Beckwith, 10 How. 
Pr., N.Y., 168. 

Presumption, of attendanoe 
f If two out of three sign it will 
be presumed that the other was 
present and consulting until the con¬ 
trary is shown.—^Louk v. Woods, 
15 111. 256. 

87- Kan.—Leavenworth, etc., R. Co. 

V. Meyer, 49 P. 89, 58 Kan. 305. 

20 C.J. p 1033 note 4. 

Presumption, of notice 
Notice will be presumed in the 
absence of proof to the contrary.— 
Astor V. New York, 62 N.Y, 580. 

88. Tex,—^Angler v. Balser, Civ. 
App., 48 S.W.2d 668, error refused. 

20 CJ. p 1033 note 5. 

89. Kan.—Leavenworth, N. & S. Ry.- 
. Co, .V. Meyer, 49 P. 89, 58 Kan. 
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Death of one commissioner 

(1) On death of one commissioner 
after reception of all evidence in 
highway condemnation proceedings, 
surviving commissioners may not 
act.—Board of Sup'rs of Sullivan 
County V. Sawitz, 259 N.Y.S. 4, 236 
App.Div. 268. 

(2) Report of commissioners of 
appraisal could not he confirmed 
where no application was made for 
successor to commissioner who died 
pending appraisals.—In re Board of 
Sup’rs of Sullivan County, 255 N.Y. 
S. 243, 142 Misc. 362. 

90. Mo.—Quayle v. Missouri, etc., 
R. Co., 63 Mo. 465. 

N.Y.—^People v. Syracuse, 63 N.Y. 
291. ' 

91. N.Y.—Matter of Gilroy, 42 N. 
Y.S. 640, 11 App.Div. 65. 

98. Minn.—^Minneapolis v. Wilkin, 
14 N.W. 581, 30 Minn. 140. 

93. N.Y.—^Matter of One Hundred 
and Eighty-First St., 17 N.Y.S. 
917. 

94. N.Y.—^Adirondack Power & 
Light Corporation v. Evans, 235 
N.Y.S. 569, 226 App.Div. 490. 

20 C.J. p 1034 note 14. 

View by jury see supra § 288. 
Property In vicinity of property con^ 
demned 

(1) In proceedings to condemn 
land on a river, it was not error for 
the commissioners of appraisal ' to 
visit a manufacturing plant in the 
vicinity for the purpose of deter¬ 
mining the usability of the water 
of the river for manufacturing pur¬ 
poses, although no formal stipulation 
was made with respect to such visit, 
and counsel for the parties were 
not permitted to enter the plant, 
the owners of which were claimed to 
be hostile to one party.—^In re Bronx 
Parkway Commission, 202 N.Y.S. 249, 
206 App.Div. 526. 

(2) Neither St.l909 §§ 4348-4556, 
nor Acts 1918 c 99, nor Acts 1920 c 
124, relating to the condemnation of 
a passway from a farm over lands 
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n connection with the testimony of witnesses.^® 
lA^hile the commissioners who have viewed the 
)remises are not bound by the testimony of wit- 
lesses,^® they cannot wholly disregard such testi¬ 
mony and base their award on information derived 
solely from view.97 

The commissioners should view the premises in 
a. body,®^ but a view by them individually is a mere 
irregularity and not a jurisdictional error.99 Fur¬ 
ther, the proceedings are not invalidated because 
one of the commissioners was separated from the 
others, if the result arrived at was on their joint 
deliberation.! 


It is improper for a representative of the land- 
owner to accompany the commissioners and discuss 
with them the questions involved, where no repre¬ 
sentative of the condemnor is present.^ 

§ 299. Report and Findings 

The commissioners usually are required to file a re¬ 
port and such report is, In effect, a Jury verdict. 

The commissioners are usually required to file a 
report.3 

The report has the effect of a jury verdict,^ and 
when uncontested, the award becomes the judgment 
of the court.5 However, an adverse entry made 


of others to a public road, require 
the commissioners appointed to view 
the proposed private passway shall 
be directed to view other routes than 
that petitioned for, but this does 
not prevent the owner of the land 
on trial of exceptions to the com¬ 
missioners’ report from showing that 
the proposed route is not the most 
practical and convenient although if 
petitioners do not apply for a par¬ 
ticular route commissioners should 
be directed to report the one they 
consider most practical and con¬ 
venient.—^Hughes v. Shehan, 234 S. 
W. 285. 192 Ky. 619. 

Consent to inspection 
Condemnors could not complain be¬ 
cause commissioners made trip to 
investigate evidence and determine 
its weight where condemnors’ coun¬ 
sel had consented thereto.—^In re 
Dillman, 248 N.W. 894, 263 Mich. 542. 

SnAcieney of view ‘ 

The report of the viewers appointed 
in the condemnation of land for rail¬ 
road purposes must be based on the 
personal observation of the viewers, 
and their report will be set aside if 
the view was made while the ground 
was covered with snow, and the view¬ 
ers determined the character, quality, 
and value of the land from the tes¬ 
timony of witnesses.—Jeffries v. Tus- 
carora R. Co., 9 Pa.Dist. 17. 

95. XT.S.—^U. S. V. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New Tork, D. 
C.N.Y., 36 F.Supp. 971—-U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist. of New York, D.C.N.Y., 36 
F.Supp. 968. 

JO.C.—Wrenn v. Smith, 41 F.2d 972, 
59 APP.D.C. 349. 

Mich.—^In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 N. 
W. 600, 249 Mich. 530. 

N.T.—In re Board of Water Supply 
of City of New York, 1 N.Y.S.2d 
62, 253 App.Div. 38, reversed on 
other grounds 14 N.E.2d 789, 277 N. 
Y. 452—In re Smith St. Bridge in 
* City of Rochester, 365 N.Y.S. 801, 
234 App.Div. 583—Adirondack Pow¬ 


er & Light Corporation v. Evans, 
236 N.Y.S. 569, 226 App.Div. 490— 
Board of Hudson River Regulating 
Dist. V. Cady, 228 N.Y.S. 169, 131 
Misc. 768—^In re Board of Sup’rs of 
Putnam County, 266 N.Y.S. 206, 148 
Misc. 803—^In re Luzerne-LaJce 
George County Highway No. 804, 
261 N.Y.S. 894, 145 Misc. 736. 

20 C.J. p 1034 note IS. 

Admissibility of evidence as to com¬ 
pensation see supra §§ 272-274. 

96. U.S.—^U. S. V. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New York, D. 
C.N.Y., 36 F.Supp. 971—U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist of New York, D.C.N.Y., 36 
F.Supp. 968. 

N.Y.—^Adirondack Power & Light 
Corporation v. Evans, 235 N.Y.S. 
569, 226 App.Div. 490. 

20 C.J. p 1034 note 16. 

Weight and sufficiency of evidence 
as to compensation see supra § 
276. 

97- N.Y.—^Board of Sup’rs of Herki¬ 
mer County V. Beardslee, 252 N.Y. 
S. 10, 140 Misc. 894—^In re Board of 
Sup’rs of Chenango County, 6 N. 
Y.S.2d 732—^In re Chittenango- 
Cazenovia, Part 1, Highway, 223 N. 
Y.S. 833, 130 Misc. 516. 

20 C.J. p 1034 note 17. 

96. N.Y.—Matter of Buffalo Grade 
Crossing Comrs., 124 N.Y.S. 1025, 
69 Misc. 23. 

99. N.Y.—^Matter of Buffalo Grade 
Crossing Comrs., supra. 

1. N.Y.—Matter of New York, etc., 
R. Co., 63 How.Pr. 266. 

2. Ky.—^Louisville, etc., R. Co. v. 
Barrett, 16 S.W. 278, 91 Ky. 487, 
13 Ky.Law 57. 

a. Kan.—C. G. Lamed Mercantile, 
Real-Estate and Live-Stock Co. v. 
Omaha, H. & G. R. Co., 42 P. 712, 
56 Kan. 174. 

Mandamus to compel filing of report 
see the C.J.S. title Mandamus § 114, 
also 38 C.J. p 652 notes 27-30. 

CoustmctiOB. of reports 

(1) Declaration of elements includ¬ 
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ed in award by arbitrators in con¬ 
demnation proceedings so as to speci¬ 
fy compensation for detention was 
not fatal.—^Lackawanna Iron & Steel 
Co. V. Lackawanna & W. V. R. Co., 
149 A. 702, 299 Pa. 503. 

(2) In proceedings to condemn 
right of way for railroad tracks, in 
addition to those already existing on 
a right of way previously condemned, 
where evidence was admitted before 
the, commissioners as to the earlier 
proceedings to show the rights ac¬ 
quired by the railroad thereby, and 
witnesses testified to the damage 
caused to the land not taken by the 
raising of the railroad grade, which 
interfered with crossings over the 
track, the report of the commission 
fixing the damages, and supplement¬ 
al reports stating that the commis¬ 
sion, in their general award, consid¬ 
ered the question of extra damage, 
imposed by reason of the raising of 
the grade bed of the railroad, show 
that the commission had awarded 
damages caused by the elevation of 
tne tracks on the original right of 
way without considering whether the 
company had, as a matter of law, a 
right to raise its tracks without li¬ 
ability for damages.—^New York Cent. 
R. Co. V. Maloney, 137 N.E. 305, 234 
N.Y. 208, reversing 191 N.Y.S. 940, 
199 App.Div. 937. 

4. Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861—City of St. Louis 
V. Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913—City of St. Louis v. 
Senter Commission Co., 102 S.W.2d 
103, 340 Mo. 633—City of St. Louis 
V. Franklin Bank, 100 S.W.2d 927 
—City of St. Louis v. Franklin 
Bank, 100 S.W.2d 924—City of St. 
Louis V. Franklin Bank, App., 108 
S.W.2d 636. 

Report compared with Jury verdict on 
application to set aside see infra 
§ 317. 

5. Tex.—State v. Davis, Civ.App., 
139 S.W.*2d 638, error dismissed, 
judgment correct. 

^apse of time 

I Where a railroad company filed 
1 condemnation proceedings in August, 
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n the journal of the commissioners relating to the 
Lward, in which the landowner had no part, and 
;vhich was made without his knowledge, is not con¬ 
clusive on him.® 

^ 300. -Form and Requisites Generally 

The sufficiency of the report and findings of com¬ 
missioners depends largely on the provisions of par¬ 
ticular statutes. 

The sufficiency of the report and findings of com¬ 
missioners, viewers, or arbitrators, depends largely 
on the provisions of particular statutes,^ and many 
of the statements which follow, although general in 
form, depend for their correctness on such provi¬ 
sions. 

Compliance with the statute is necessary to the 
validity of the report,® although the report is not 
necessarily invalid because informal;® it is suffi¬ 


cient if it complies in substance with the prescribed 
requisites.!® Where the statute specifies what the 
report shall contain, nothing more need be set out,!! 
and an unnecessary finding or direction may be re¬ 
jected as surplusage.!^ Evidence taken before the 
commissioners is not properly a part of the report,!® 
and this is true although the evidence be transcribed 
and attached to the report.!^ 

The jurisdictional facts must be clearly set out,!® 
and the report should show on its face that the 
commissioners have acted within their statutory 
powers.!® An award to be good should settle and 
determine every matter that is submitted,!*^ but if 
it goes outside of or beyond the submission it is not 
binding on the parties.!® It should be definite and 
certain and fix beyond doubt or question the right 
and obligations of the parties.!® Commissioners 


and on Septemljer 29 the commis¬ 
sioners Hied their award of damages 
in favor of several claimants to the 
land, the true owner to be deter¬ 
mined, the award by the following 
March, at which time one of claim¬ 
ants of the land filed a motion re¬ 
questing that the railroad company 
be directed to pay the money into 
court to the end that claimants 
might interplead, had become final 
under Hev.St.l909 § 2362, and en¬ 
forceable by execution In favor of 
the party entitled.—^Murphy v. Bar¬ 
ron, 228 S,W. 492, 286 Mo. 390. 

6. Kan.—Sicks v. Board of Com’rs 
of Allen County, 270 P. 607, 126 
Kan. 643.' 

7. N.T.—^Adirondack Power & Light 
Corporation v. Evans, 235 N.T.S. 
569, 226 App.Div. 490. 

20 C.J. p 1034 note 23. 

Extent of assessment see supra S 
278. 

Scope of inquiry see supra § 277. 
Separate assessment of damages see 
supra § 279, 

Verdict of Jury see supra § 291. 
Prelimiiiaiy or partial report 
KT.—Matter of New York, 109 N.T. 
S. 950, 125 App.Div. 485, affirmed 85 
N.E. 1117, 192 N.T. 670. 

8. Va.—Grubb v. Shirley, 6 S.E.2d 
475, 174 Va. 204. 

20 C.jr. p 1034 note 24. 

Statute as mandatory 

(1) The provisions of a statute 
prescribing what shall be contained 
in the report of commissioners are 
mandatory.—Otero Canal Co. v, Pos- 
diok, 39 P. 332, 20 Colo. 522. 

(2) However, it has been held that 
a statute requiring commissioners to 
incorporate in their report contracts 
relating to the property and provid¬ 
ing that if report is confirmed, the 
contract shall run as a covenant with 
the land, does not contemplate that 
failure of the. commissioners to set 


forth any contract that might have 
been entered into between the par¬ 
ties shall nullify the report.—Grubb 
V. Shirley, 6 S.E.2d 476, 174 ^ Va. 
204. 

9. W.Va.—Herron v. Carson, 26 W. 
Va. 62. 

10. Cal.—California Pac. R. Co. v. 
Frisbie, 41 Cal. 356. 

20 C.J. p 1034 note 26. 

Bepoxt held sufficient 
In proceedings by city to con¬ 
demn unopened portion of parkway, 
It would have been better practice if 
jury of view, after finding value of 
property as of date of taking and 
compensation for delay, had auto¬ 
matically calculated latter, stating 
award as a total, but the method 
to award the value of the property 
with six per cent interest from the 
date of taking, there having been 
some seven years’ delay, did not 
change the real character of the 
award.—^In re Parkway Between City 
Hall and Fairmount Park, 110 A. 144, 
267 Pa. 219. 

11. Wyo.—^Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 92, 43 Wyo. 268, 
citing Ck)rpu8 Juris and, rehear¬ 
ing denied 4 P.2d 1096, 43 Wyo. 
353. 

20 C.J. p 1034 note 27. 

12. Wyo.—^Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353. 

20 C.J. p 1035 note 28. 

13. Conn.—State v. Giant’s Neck 
Land & Improvement Co., 172 A. 
861, 118 Conn. 350. 

Bight to Include evidentiary facts 
Party thinking himself aggrieved 
in condemnation case by referee’s 
report finding only ultimate facts 
has right to inclusion of facts neces¬ 
sary to present questions he desires 
to raise with stetement of referee’s 
conclusions and rulings thereon.— 
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State V. Giant’s Neck Land & Im¬ 
provement Co., supra. 

14. Pa.—^Petition of Meyers, 18 Pa. 
Dist. & Co. 757. 

15. N.J.—Semon v. Trenton, 4 A. 
312, 47 N.J.Law 489. 

20 C.J. p 1035 note 29. 

Sufficiency of showing 
A statement in the report of com¬ 
missioners in proceedings to widen 
a road that a landowner asked a 
specified sum as damages sufficiently 
showed that he had refused to re¬ 
linquish his land.—^Wilhite v. Wolf, 
78 S.W. 793, 179 Mo. 472. 

16. N.J.—^New Jersey R., etc., Co. 
V. Suydam, 17 N.J.Law 25. 

17. Va.—Swann v. Washington 
Southern R. Co., 61 S.E. 750, 108 
Va. 282. 

20 C.J. p 1035 note 31. 

Conclusiveness of statements 
Statements of commissioners, in 
street opening proceedings, that the 
award of damages included the dam¬ 
age caused by a change in grade, are 
conclusive where the record does not 
show this element to have been omit¬ 
ted.—^Matter of Second, etc., Sts., 163 
N.T.S. 521, 98 Misc. 716. 

la. Va.—Swann v. Washington 
Southern R. Co., 61 S.E. 750, 108 
Va. 282. 

20 C.J. p 1035 note 32. 

19. Pa.—^Appeal of.Phoenix, Valley 
Forge & Stafford Electric Ry. Co., 
70 Pa.Super. 391. 

20 C.J. p 1035 note 33. 

Certainty as to amount see infra § 
301. ' 

Findings in alternative 
(1) A committee to reappraise 
damages for taking land for a high¬ 
way may report all the facts bear¬ 
ing on alternative claims and give 
findings in the alternative dependent 
as to the Judgment on the court’s rul¬ 
ing as to which of the findings the 
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in making’ their award should have regard to valid 
stipulations entered into by the parties.20 

A separate report is not required for each tract 
of land belonging to the same owner,21 except un¬ 
der peculiar circumstances,22 nor as to land, and 
the buildings or other property constituting a part 
of the land.23 One report may embrace awards to 
different owners,24 unless the statute provides for 
separate reports.25 Where different matters are 
considered by the same commissioners, they should 
make separate reports as to each of these matters.26 

In the absence of a statute requiring it, special 
questions need not be submitted to the commission¬ 
ers,27 and if they are submitted, a finding thereon 
is of no effect.28 

An incorrect title at the head of the report will 
be disregarded where the proper title appears in 
the body of the report and in the papers attached 


§ 301 

thereto.22 

Lost report. If a report is lost before it is re¬ 
turned to the judge, it can be supplied only by a 
new one, or by a proceeding de novo.20 

Partial invalidity. The whole award is not viti¬ 
ated because the appraisers exceeded tbeir jurisdic¬ 
tion as to certain items of damages which had no 
connection with other items.21 

§ 301. - Particular Requirements 

The report must contatn the particular matters re¬ 
quired by statute. 

The report of commissioners must contain the 
particular matters required by statute to be incor¬ 
porated.® 2 The report should show what is taken,®® 
for nothing is deemed to be taken by implication.®^ 
The report should set forth the quantity,®® quali¬ 
ty,®® and value®7 of the land taken. 
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facts reported legally sustain.— Walz 

V. Bennett, 111 A, 834, 95 Conn. 
637. 

(2) Commissioners’ report was 
held not objectionable because it 
gave owners one thousand two hun¬ 
dred dollars if old electric line right 
of way did not revert on relocation 
thereof and one thousand dollars if 
it did.—Adirondack Power & Light 
Corporation v. Evans, 235 N.Y.S. 569, 
226 App.Div. 490. 

Report held not conflicting 
N.Y.—Matter of New York, etc., 
Bridge, 45 N.Y.S. 484, 18 App.Div. 
8 . 

20. N.Y.—In re New York, L. & W. 

R. Co., 7 N.E. 550, 102 N.Y. 704, 
reversing 2 How.Pr., N.S., 225, 

affirmed 40 Hun 130—^Matter of 
New York El. R. Co., 28 N.Y, 110, 
76 Hun 384. 

21. Va.—Swann v. Washington 
Southern R. Co„ 61 S.B. 750, 108 
Va. 282. 

W. Va.—Doddridge County Suprs. v. 
Stout, 9 W.Va. 703. 

12. N.J.—Smith V. Trenton Dela¬ 
ware Palls Co., 17 N.J.Law 5. 

I^and in different counties 
'T.J.—Smith v. Trenton Delaware 
Palls Co., supra. 

!0 C.J. p 1035 note 36 [a]. 

13. N.Y.—Matter of Simmons, 109 
N.Y.S. 1036, 58 Misc. 681. 

0 C.J. p 1035 note 37 [a]. 

4. Va,—Swann v. Washington 
Southern R. Co., 61 S.E. 750, 108 
Va. 282. 

0 C.J. p 1035 note 38. 
lach finding need not 'be separately 
signed 

'a.—Tucker v. Erie. & N.-E. R. Co., 
27 Pa. 281. i 

29 C.J.S.-S4: 


25. W.Va.—^Doddridge County Suprs. 
V. Stout, 9 W.Va. 703. 

26. N.Y.—Matter of New York, 84 
N.Y.S. 18. 87 App.Div. 1^. 

20 C.X p 1036 note 41 [a]. 

27. Mich.—Toledo. S. & M. R. Co. v. 
Campau, 46 N.W. 1026, 83 Mich. 
33. 

28. Mich.—Toledo, S. & M. R. Co. v. 
Campau, supra. 

29. Pa.—In re Carlisle St.. 55 Pa. 
Super. 223. 

30. Ky.—Rice v. Danville, L. & N. 
Turnp. Road Co., 7 Dana 81.. 

20 C.J. p 1035 note 45 [a]. 

31. N.Y.—^People v. Schuyler, 69 N. 
Y. 242. 

32. Tex.—Parks v. City of Waco, 
Civ.App., 274 S.W. 1006. 

33. Kan.—C. G. Lamed Mercantile, 
Real-Estate & Live-Stock Co. v. 
Omaha. H. & G. R. Co., 42 P. 712, 
56 Kan. 174. 

Parol evidence 

Parol evidence to show that the 
commissioners intended to condemn 
other land not included in their re¬ 
port is inadmissible.—C. G. Lamed 
Mercantile, Real-Estate & Live- 
Stock Co. V. Omaha, H. & G. R. Co., 
supra. 

34. Kan.—C. G. Lamed Mercantile, 
• Real-Estate & Live-Stock Co. v. 

Omaha, H. & G. R. Co., supra. 

35. Pa.—^Pennsylvania R. Co. v. 
Bruner, 55 Pa. 318. 

20 C.J. p 1036 note 48. 

'Where part of tract taken 

The report need not state the 
whole quantity in the tract of which 
a part is taken.—Commonwealth v. 
McAllister, 2 Watts (Pa.) 190. 
Effect of underestimate 
Where commissioners appointed to 
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assess damages assessed them in 
view of the tract taken altogether, 
but understated the quantity of the 
land by a fraction of an acre, it did 
not invalidate their action.—^Morgan 
V. Chicago & Northeastern R. Co., 39 
Mich. 675. 

Sufficiency of report 
In a proceeding to assess damages 
for land taken by a railroad com¬ 
pany, a report setting out the ad- 
joiners and boundaries, with a draft 
showing the length, breadth, cours¬ 
es, and distances of the ground tak¬ 
en, without a calculation of the con¬ 
tents, sufficiently set forth the 
quantity of land taken.—Pennsyl¬ 
vania R. Co. V. Bruner, 55 Pa. 318. 

36. Pa.—Pennsylvania R. Co. v. 
Bruner, supra. 

20 C.J. p 1036 note 49. 

Sufficiency of report 

Where land taken by the railroad 
was described by the viewers as in 
the town of Columbia, and used for a 
lumber yard, etc., the quality is suf¬ 
ficiently set forth. The description 
of quality must have respect to the 
location and circumstances.—^Penn¬ 
sylvania R. Co. v. Bruner, supra. 

37. N.J.—State Highway Commis¬ 
sion of New Jersey v. Dey, 164 A. 
405, 110 N.J.Law 197. 

20 C.J. p 1036 note 50. 

Sufficiency of report 
Committee’s report, showing value 
of land taken and remaining before 
taking and increase in value of re¬ 
maining portion, contained facts 
from which value of latter portion 
after taking could be found.—G. P. 
Heublein, Inc., v. Boar^ of Street 
Com’rs of City of Hartford, 146 A. 
20, 109 Conn. 212. 
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Formal requisites. A statutory requirement that 
the report be under seal is directory only.^8 

Description of property affected. With some ex¬ 
ceptions,^9 the report ordinarily should specifically 
describe the property for which damages are as¬ 
sessed,^9 although such description is not expressly 
required by the statute.^^ The description may re¬ 
fer to a previous description in the warrant or pe¬ 


tition,^2 or to a plan or survey attached, or filed or 
recorded, or in any other way identified.^^ 

Designation of owners or other persons. The 
names of the persons to whom damages are award¬ 
ed should be specifically stated in the report,al¬ 
though it has been held that, if such person, is clear¬ 
ly referred to or described, his name need not be 


38. N.C.—^Hanes v. North Carolina 

R. Co., 13 S.B. 896, 109 N.C. 490. 

39. Me.—^Penobscot Log Driving Co. 
V. West Branch Driving & Reser¬ 
voir Dam Co., 59 A. 593, 99 Me. 
452. 

Extent of takiniT fixed by charter 
No description is necessary where 
the charter fixes the extent of tak¬ 
ing.—^Penobscot Log Driving Co. v. 
West Branch Driving & Reservoir 
Dam Co., supra. 

4a Conn.—^Fourth Congregational 

Church V. Board of Street Com’rs 
of City of Hartford, 164 A. 884, 116 
Conn. 341—Munson v. MacDonald, 
155 A. 910, 113 Conn. 651. 

Tex.—State v. Davis, Civ.App., 139 

S. W.2d 638, error dismissed, Judg¬ 
ment correct—^Parks' v. City of 
Waco, Civ.App., 274 S.W. 1006. 

20 C.J. p 1036 note 51. 

Xd oextnm est fiuod certnm reddl 
potest 

(1) A location of lands taken for 
public use cannot stand if it is un¬ 
certain in law; but that it is uncer¬ 
tain in fact, so as to require a re¬ 
sort to the courts for settlement of 
its boundaries, does not render It un¬ 
certain in law, for in law that is 
certain which can be made certain.— 
Coe V. Aiken. C.C,N.H., 61 F. 24. 

(2) A report of commissioners is 
not invalid because it does not con¬ 
tain a description of the land, as that 
can be ascertained by reference to 
the location of the roadbed and right 
of way.—Hanes v. North Carolina R. | 
Co., 13 S.B. 896, 109 N.C. 490. 

Adjacent land 

Although the report of the board 
awarding damages on laying out a 
liighway should specify all the land 
which the supervisors consider dam¬ 
aged, it is not necessary to speci¬ 
fy all adjacent land which they con¬ 
sider as not being damaged, or with 
regard to which the benefits may 
equal the damages.—Olson v. Cur¬ 
ran, 119 N.W. 101, 137 Wis. 380. 

Effect of mistake as to land 
' Proceedings to condemn land for a 
highway are invalid, if the award of 
damages and the subsequent pro¬ 
ceedings in terms relate to another 
distinct tract of land.—^Keyes 
Minneapolis, 44 N.W. 529, 42 Minn , 


Spring as included within land and 
appurtenances 

Condemnation commissioners* re¬ 
port that award was for the “land 
and all appurtenances thereunto be¬ 
longing, and all buildings thereon 
.taken in this proceeding” clearly in¬ 
cluded in the award a spring on 
the premises.—^Ponticello Mineral 
Springs Co. v. City of Richmond, 137 
S.E. 458, 147 Va. 355. 

Canals 

In canal appropriations the report 
should state the courses, distances, 
and quantity, with such references 
as will designate the exact property 
converted to the use of the state.— 
Commonwealth v. Fisher, 1 Penr. & 
W., Pa., 462. 

Pipe lines 

(1) Under Rev.St. 17—618, relating 
to appropriation for land for use of 
pipe lines, in condemnation of right 
of way to lay pipe line to transport 
gas to consumers, it is not necessary 
that definite width of right of way 
for line be described, it being suffi¬ 
cient If course be surveyed and 
marked out, and termini of line be 
fixed.—Love v. Empire Natural Gas 
Co., 239 P. 766, 119 Kan. 374. 

(2) Where the damages are to be 
assessed for the laying and repair¬ 
ing of village water pipes, it is not 
necessary that the report should fix 
and specify the width within which 
the right shall be exercised.—Childs 
V. Newport, 39 A. 627, 70 Vt. 62. 

Streets and highways 

(1) In the case of a street opening, 
the report should not only specifical¬ 
ly set forth the lines of the street, 
but each lot from which a part is 
taken should have the part taken 
specifically described, and a draft 
should be attached showing the lot 
as originally located and as affected 
by the street opening.—^In re Har- 
baugh Ave., 10 Pa.Co. 440. 

(2) The location of a proposed 
highway should be given by metes 
and bounds.—Campbell v. Fogg, 31 
N.E. 454, 132 Ind. 1. 

(3) The report need not set forth 
the width of a road which is opened. 
—Stouffer V. Stouffer, 1 Pa Super. 534, 

38 Wkly.N.C. 352. 

Objections fox insufflclent description 

Where the objection was “that the 
writ of assessment did not contain 
a sufficient description of the real 
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estate to be taken,’* it was held that 
while deficient in form it should be 
accepted as a demurrer to the writ.— 
Marion & Mississinewa Valley R. 
Co. V. Ward, 9 Ind. 123. 

41. Conn.—^Munson v, MacDonald, 
155 A. 910, 118 Conn. 651. 

42. Ind.—^Ruston v. Grimwood, 30 
Ind. 364. 

20 C.J. p 1036 note 52. 

43. Conn.—^Munson v. MacDonald, 
155 A. 910, 113 Cbnn. 651. 

20 C.J. p 1036 note 53. 

Bine print annexed to assessment 
Blue print annexed to highway 
commissioner*s assessment was held 
sufficient description of land taken, 
although designating westerly bound¬ 
ary as “approximate highway line.**— 
Munson v. MacDonald, supra. 

Eost or variant plans 

(1) Where the plan referred to 
could not be found on the files at 
the proper time of filing, the laying 
out of the road was held void.—Jef¬ 
fries V. Swampscott, 105 Mass. 535. 

(2) Where it varied from the de¬ 
scription given in the report, al¬ 
though not so much that the way 
could not be made out with reason¬ 
able certainty, the laying out was 
sustained.—Gilkey v. Watertown, 5 
N.E. 152, 141 Mass. 317. 

44. N.J.—Combs v. Blauvelt, 33 N.J. 
Law 36. 

20 C.J. p 1037 note 63. 

Persons entitled to compensation see 
supra §§ 196-204. 

Mistake 

This requirement is not met by 
showing that an award was made 
to an occupant having the same sur¬ 
name as the owner, although by mis¬ 
take and intended for the latter.— 
Hood V. Pinch, 8 Wis. 381. 

Names Inserted in draft attached 
If the report fails to set out the 
names, they may be set out in a 
draft attached to and made a part 
thereof.—In re Pringle St., 7 Kulp, 
Pa.*, 346. 

Designations held sufficient 
Minn.—^Red River & Lake of the 
Woods R. Co. V. Sture, 20 N.W. 229, 
32 Minn. 95. 

20 C.J. p 1037 note 63 [a]. 

Designations held Insufficient 
N.J.—Mount Olive Tp. v. Hunt, 17 A. 

291, 51 NJ.LaT^ 274. 

20 C.J. p 1037 note 63 [b]. 
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mentioned.^® 

It is not proper to make the award to the estate 
of a deceased person,^6 or to his heirs or dev¬ 
isees it should be by name to the persons who 
are the heirs or devisees.”** Where the landowner 
is represented by an agent, it is immaterial whether 
the damages awarded are allowed to the agent or 
the owner.^^ The award may be made to “unknown 
owners” if the commissioners or the jury are unable 
to ascertain with certainty the names of the owners 
of any particular parcels.®® 

It has been held that the act of the commission¬ 
ers in naming the owners of the property taken is 
not a judicial determination that such persons have 
title to the property.®^ 

Finding as to damages. The report should con¬ 
tain a finding as to damages,®2 and to whom they 
are awarded,®^ or return that no damage has been 
sustained.®** Some cases hold that, where the re¬ 


port is silent as respects damages to any particular 
owner, this is equivalent to an award of no damag¬ 
es as regards him,®® and affords no ground of com¬ 
plaint on the part of another owner t*o whom dam¬ 
ages were assessed;®® but other decisions require 
an express finding of the absence of the right to- 
damages,®*^ and hold that a report stating that one 
or more of the owners made no claim for damages 
is insufficient.®® 

The award must not be conditional, but for a fixed 
and definite sum.®® However, in a proceeding by 
a railroad to condemn a right of way across the 
tracks of another road, compensation may be award¬ 
ed and paid on the basis that the condemning cor¬ 
poration will comply with the terms of the award as 
to the point and manner of making the crossing.®® 

‘ The commissioners need not ordinarily state the 
various items which go to make up the aggregate 
of their award,®! nor state the particulars on which 


45. N.T.—Granger v, Syracuse, 3S 
How.Pr. 3OS. 

46. N.J.—^Washington v. Fisher, 43 
N.J.Law 377. 

20 C.J. p 1037 note 65. 

47. N.J.—^Adams v. Rulon, 14 A. 881, 
50 N.J.Law 626. 

20 C.J. p 1038 note 66. 

48. N.J.—Woodruff V. Orange, 32 N. 
J.Law 49. 

49. Tex.—Dunman v. Nall, Civ.App., 
87 S.W. 177. 

50. Mass.—Commonwealth v. Great 
Barrington, 6 Mass. 492. 

20 C.J. p 1038 note 69. 

Dispute as to title 
There being a dispute as to owner¬ 
ship of a damage parcel, the com¬ 
missioners of estimate should report 
its value and make an award to un¬ 
known owners, the commissioners 
having no jurisdiction to determine 
questions of title.—^Matter of Pub¬ 
lic Works Comr., 120 N.T.S. 930, 135 
App.Div. 561, affirmed 92 N.B. 1081, 
199 N.Y. 531. 

Award when improper 

Although it; is the duty of the 
commissioners to award damages di¬ 
rectly to the owner, in case his title 
is sufficiently established, and not 
to "unknown owners," yet, where the 
amount of the award is small, and 
the owner can have adequate relief 
by proceedings to obtain the fund, 
the court will not send back the re¬ 
port for correction in this respect 
alone.—Matter of Central Park Ex¬ 
tension, 16 Abb.Pr., N.Y., 56. 

51- N.Y.—Jarvis v. Lynch, 36 N.Y.S. 
220, 91 Hun 349. 

52. Conn.—^Bishop v. City of Meri¬ 
den, 159 A. 289, 114 Conn. 483. 

N.J.—State Highway Commn. of New 


Jersey v. Dey, 164 A. 405, 110 N.J. 
Law 197. 

20 C.J. p 1036 note 54. ‘ 

SnfBLciency of 

Minn.—Thompson v. Trowe, 85 N.W. 

169, 82 Minn. 471. 

20 C.J. p 1036 note 54 [a]. 

Daylng out highway over land of 
Hjouapplicazit 

N.J.—Kearsley v. Gibbs, 44 N.J.Law 
169. 

20 C.J. p 1036 note 54 [c]. 

Proportion payable by different 
townships, etc. 

N.J.—State V. Cannon, 33 N.J.Law 
218. 

20 C.J. p 1036 note 54 [e]. 

By whom payable 

(1) It Is not necessary, in an 
award of damages, that road com¬ 
missioners should direct by whom 
the damages are to be paid. 

N.H.—In re Knowles, 22 N.H. 361. 
Pa.—In re O’Hara Tp. Road, 87 Pa. 
356. 

(2) The report is not erroneous 
because he does not designate who 
shall' pay the damages assessed, 
where the law fixes the obligation 
on the persons at whose instance 
the road is laid out.—In re Private 
Road, 1 Ashm. (Pa.) 417. 

Pacts claimed to fix the measure 
of damages, but not necessarily con¬ 
sidered as conclusive by the com- 
missoners, need not be detailed in 
the report.—New Milford Water Co. 
V. Watson, 52 A. 947, 53 A. 57, 75 
Conn. 237. 

531 Pa.—^Reitenbaugh v. Chester 
Valley R. Co., 21 Pa. 100. 

Tex.—^Paris v. Tucker, 104 S.W. 
1046, 101 Tex. 99. 
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54. Pa.—St. Clair v. Souilier, 82 A. 
1099, 234 Pa. 27. 

20 C.J. p 1037 note 56. 

Verbal agreement 

A report of no damages cannot be 
controlled by evidence of a verbal 
agreement with the commissioners 
appointed to assess damages, to 
which the county commissioners as¬ 
sented and in pursuance of which 
the report was made.—^Barrickman 
V. Hartford County, 11 Gill & J. 
(Md.) 50. 

55. Mass.—^Merrymount v. Metro¬ 
politan Dist. Commission, 172 N. 
B. 693, 272 Mass. 457—Broderick 
V. Department of Mental Diseases 
of Commonwealth of Massachu¬ 
setts, 160 N.B. 404, 263 Mass. 124. 

20 C.J. p 1037 note 57. 

Dismissal of petition as adjudication 
The dismissal of a petition for 
damages is an adjudication of no 
damages.—Smith v. Boston, 1 Gray 
(Mass.) 72. 

5a Ill.—Clifford V. Eagle, 35 111. 
444. 

57. Ill.—Pennsylvania Highway 
Comrs. V. Durham, 43 Ill. 86. 
sa N.J.—State v. Runyon, 24 N.J. 
Law 256—State v. Garrison, 23 N. 
J.Law 388. 

59. Va.—^Winchester & Potomac R. 
Co. V. Washington, 1 Rob. 72, 40 
Va. 72. 

20 C.J. p 1037 note 61. 

Necessity for payment in money see 
supra § 191. 

ea Mo.—Chicago & A. R. R. Co. v. 
Kansas City, I. & P. R. Co., 19 
S.W.' 826, 110 Mo. 510. 

61. Ind.—^American Cannel Coal Co. 
V. Huntingburg, T. C. & C. R. Co., 
29 N.E. 566, 130 Ind. 98. 

20 C.J. p 1038 note 71. 
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their conclusion is based,except so far as is rea¬ 
sonably necessary to present such questions of law 
as are raised before them.®3 However, the dam¬ 
ages must be itemized where required by statute,®^ 
and in some jurisdictions, in certain cases, the re¬ 
port should state the rule adopted by the commis¬ 
sioners in making the award,®® and the elements 
considered by them in arriving at their decision and 
the amount allowed, i£ any, for each element of 
damage,®® 

Benefits, If the statute requires the commission¬ 
ers to consider benefits, the report must show that 
they have been considered.®^ According to some 
authorities, in the absence of a statutory require¬ 
ment the assessment for damages and benefits need 
not be separately set forth,®® but it has also been 
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held that separate assessments are necessary,69 at 
least where required by statute.*^® However, a de¬ 
parture from the statutory requirement is harmless 
where no injustice results to the owner.^i 

It has been held that, where the report is silent 
as to benefits, it will be presumed that there are 
none to be assessed.*^® If the law provides that ben¬ 
efits are not to be taken into consideration, the pre¬ 
sumption is that the commissioners obeyed the law, 
and a statement to that effect need not be made.^® 

Proceedings of commissioners. The extent to 
which the proceedings of the commissioners should 
be set out in the report depends on the provisions 
of the statutesJ^ 

If the statute so requires, the minutes ’of the tes¬ 
timony should be included in,"^® or annexed to and 


Optional witli viewers 

The viewers may; itemize the dam- 
ag’es if they wish to, and it is prop¬ 
er to fix a sum for the value of the 
property taken and for the Inconven¬ 
ience and damage to the balance, 
and another sum for the value of the 
buildings, fences, etc., the amount 
of the two making up the aggre¬ 
gate.—^Pennsylvania R. Co. v. Brun¬ 
er, 55 Pa. 318. 

CousideratioiL of all elements as nee. 
essary 

Where municipality seeks to ac¬ 
quire utility’s property, public serv¬ 
ice commission, in determining just 
compensation, is not required to set 
out value of each particular' element 
of property, but it must appear that 
commission has considered all ele¬ 
ments Including '’going value.”— 
Wisconsin Power & Light Co. v. 
Public Service Commission, 284 N.W, 
536. 231 Wls. 390, rehearing denied 
Wisconsin Power & Light Co. v. 
Public Service Commission of Wis¬ 
consin, 286 N.W. 392, 231 Wis. 390. 
€2. Mass.—Sawyer v. Common¬ 
wealth, 70 N.E. 438, 185 Mass. 356. 
20 C.J. p 1038 note 72. 

63. Conn.—^Andrews v. Cox, 17 A. 
2d 507, 127 Conn. 455—State v. 
Giant’s Neck Land & Improvement 
Co., 172 A. 861, 118 Conn. 350. 
Mass.—Sawyer v. Commonwealth, 70 
N.E. 438, 185 Mass. 356. 

Pa.—Ohio & Pennsylvania R. 
Co. V. Wallace, 14 Pa. 245. 

20 C.J. p 1038 note 74. 

6Bb N.T.—^Board of Sup'rs of Herki¬ 
mer County V. Beardslee, 252 N.T. 

S. 10, 140 Misc. 894—City of Bing¬ 
hamton V. Taft, 211 N.T.S. 683, 
125 Misc. 411. 

66- N.T.—Board of Sup’rs of Her¬ 
kimer County V. Beardslee, 252 N. 

T. S. 10, 140 Misc. 894—Cookinham 
IT. Village of Richfield Springs, 251 
N’.T-S. 520, ’ 140 Misc. 760—In re 
Port Byron-Weedsport, 239 N.T.S. 


578. 136 Misc. 148—In re Chitten- 
ango-Cazenovia, Part 1, Highway, 
223 N.T.S. 833, 130 Misc. 616— 
City of Binghamton v. Taft, 211 
N.T.S. 683, 125 Misc. 411. 

67. Conn.—Bishop v. City of Meri¬ 
den, 159 A. ‘289, 114 Conn. 483. 

20 C.J. p 1038 note 76. 

68. N.J.—^Wilkinson v. Trenton, 35 
N.J.Law 485. 

Deduction of benefits from damages 
see supra §§ 177-184. 

69- Minn.—Chicago, R. I. & P. Ry. 
Co. V. City of Minneapolis, 205 
N.W. 640, 164 Minn. 226, modify^ 
ing 204 N.W. 934, 164 Minn. 226. 

TO. Conn.—Bishop v. City of Meri¬ 
den, 159 A. 289, 114 Conn. 483— 
Bissell V. Town of Bethel, 165 A. 
232, 113 Conn. 323. 

20 C.J. p 1038 note 78. 

71. Conn.—^Bissell v. Town of Beth¬ 
el, supra. 

72. Ind.—Terre Haute & L. R. Co. 
V. Town of Flora, 64 N.E. 648, 29 
Ind.App. 442. 

73. Kan.—^Hunt v. Smith, 9 Kan. 
137. 

74. Cal.—Central Pac, R, Co. v. 
Pearson, 35 Cal. 247. 

20 C.J. p 1038 note 81. 

Ueeting and oath 

The report must show that the 
commissioners met at the proper 
time and place and that they were 
duly sworn. 

Cal.—Central Pac. R. Co. v. Pear¬ 
son, 35 Cal. 247. 

Nev.—^Virginia & Truckee R. Co. v. 

Lovejoy, 8 Nev. 100. 

Adjoumments 

The report need not state the 
various adjournments after their 
first meeting. 

Kan.—^Leavenworth, N. & S. R. Co. 

V. Meyer. 31 P. 700, 50 Kan. 26. 

Pa.—In re Royersford Toll Bridge, 
2 Montg.Co. 21. 
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View 

(1) The report should show that 
the commissioners viewed the prem¬ 
ises.—Central Pac. R. Co. v. Pear¬ 
son, 35 Cal. 247. 

(2) However, it has been held that 
the fact that a view was had could 
be shown per testes on exceptions.— 
In re Middle Creek Road, 9 Pa. 69. 

Presence of parties, and swearing of 
witnesses 

It is unnecessary that the report 
should show affirmatively the pres¬ 
ence of the parties at the time the 
view is had, or that witnesses were 
regularly called and sworn, the pre¬ 
sumption in this respect being in fa¬ 
vor of the regularity of the proceed¬ 
ings.—^Pennsylvania R. Co. v. Port¬ 
er, 29 Pa. 165. 

Certification of damages 

The commissioners in road pro¬ 
ceedings need not state in their re¬ 
port that they have certified the 
damages to the town clerk.—Good¬ 
win V. Milton, 25 N.H. 458. 

XTotlce and hearing 

(1) Rev.St. art 6522, requiring 
commissioners in a condemnation 
proceeding to return with their re¬ 
port all papers connected with case, 
does not authorize 'hem to state 
their conclusions as to the sufficien¬ 
cy of the notice of hearing to assess 
damages given by them to landown¬ 
er as provided by §§ 6511-6615; but 
this should he shown by original 
notice and return on same, showing 
proper service or . proper waiver 
signed by owner.—^Parks v. City of 
Waco, Tex.Civ.App., 274 S.W. 1006. 

(2) Other cases.—Clement v. 
Wichita, & S. W. R. Co., 37 P. 133, 
53 Kan. 682—20 C.J. p 1038 note 81 
[b]. 

75. N.T.—Matter of New Tork, 

West Shore & B. R. Co., 33 Hun 
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filed with, 76 the report. 

A statute requiring a copy of the appointment of 
the commissioners to be recited in the report is com¬ 
plied with if the appointment is attached to the 
report and made a part of it.77 

In the case of a private road, the report of view¬ 
ers appointed to assess damages must show that the 
landowner or landowners had notice of the time 
and place fixed for such assessment,78 and it is not 
sufficient to state that application was made to them 
or him for a release thereof.76 A report stating 
that the viewers gave “written notice to the owner 
of the land along the route of the road more than 
ten days” before the meeting is insufficient to show 
personal notice to the landowner of the time and 
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place fixed for the • assessment of damages.66 

I 302. -Time of Making 

The time within which commissioners must file their 
report usually is regulated by statute. 

The time within which the report of commission¬ 
ers must be made is ordinarily prescribed by stat- 
ute,6i as, for example, within the time fixed by the 
court.62 

In some jurisdictions such statutes have been held 
to be mandatory ;63 but in others they have been 
held to be merely directory,34 and their require¬ 
ments may be waived.35 

Extension of time. Where authorized by statute, 
the court may extend the time for filing the re- 
port.36 The extension of time usually is a matter 
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Sstent to whicli testimony should he 
reported 

The commissioners are not ex¬ 
pected to report the testimony with 
more fullness than is reasonably 
necessary properly to present such 
questions of law as are raised be¬ 
fore them.—Sawyer v. Common¬ 
wealth, 70 N.E3. 438, 185 Mass. 356. 

76. N.Y.—Matter of Bensel, 124 N. 
Y.S. 49, 68 Misc. 85. 

20 C.J. p 1039 note 83. 

77. Ill.—Low V. Galena & C. U. R. 
Co., 18 Ill. 324. 

78. Pa.—In re Redstone Tp. Road, 
5 A. 383, 112 Pa. 183. 

60 C.J. p 395 note 31. 

Notice of time and place of meeting 
see supra §§ 242-249. 

79. Pa.—In re Redstone Tp. Road, 
supra. 

50 C.J. p 395 note 32. 

80k Pa.—In re Lower Towamensing 
Tp. Private Road, 25 Pa.Co. 305. 
81. Pa.—Steigler v. Peach Bottom 
Tp. Road Petitioners, 161 A. 719, 
105 Pa.Super. 66. 

20 C.J. p 1039 note 86. 

Reasonable time 

Greater New York City Charter § 
991 authorizes the court to make 
such order with respect to time and 
manner of completing the report as 
will enable or require the commis¬ 
sioners to complete the proceedings 
with reasonable dispatch.—Matter of 
New York, 62 N.Y.S. 32, 46 App.Div. 
510. 

Porthwith 

(1) The statute authorizing mu¬ 
nicipality to acquire utility's proper¬ 
ty, contemplates that when public 
service commission's certificate of 
just compensation is made it will 
be forthwith filed.—^Wisconsin Pow¬ 
er & Light Co. V. Public Service 
Commission, 284 N.W. 686, 231 Wis. 
390, rehearing denied Wisconsin 
Power & Light Co. v. Public Serv¬ 
ice Commission of Wisconsin, 286 
N.W. 392, 231 Wis. 390. 


(2) A statute requiring the ap¬ 
praisers to forthwith return their 
assessment to the clerk does not re¬ 
quire them to return their award 
instanter but within a reasonable 
time.—Cincinnati, H. & D. R. Co. v. 
Sundry Persons, 1 Oh.Dec. (Reprint) 
326, 7 West.L.J. 265. 

Piling before required time 

The report may be filed before 
the term to which it is returnable. 
—In re Royersford Toll Bridge, 2 
Montg.Co, (Pa.) 21. 

Piling at next term 

If the statute prescribes that the 
viewers shall proceed with as little 
delay as possible to view the ground, 
and after apportioning the damages 
shall file the apportionment and as¬ 
sessment in the said court, it is not 
essential that the report should be 
filed at the next term.—In re Penn¬ 
sylvania Ave., 2 Pittsb. (Pa). 1. 
^pse of several years 

(1) The facts that nearly five 
years elapsed between commence¬ 
ment of city’s proceeding to acquire 
electric power company's distribu¬ 
tion system therein and public serv¬ 
ice commission’s order fixing com¬ 
pensation to be paid company, that 
company undertook extensive re¬ 
construction work at considerable 
cost during such period, that prices 
of materials and wages and com¬ 
mission’s personnel had changed, and 
that no showing was made that city 
electors would again vote to acquire 
such system, did not 'deprive com¬ 
mission of jurisdictioh to enter such 
order.—^Wisconsin Power & Light 
Co. V. Public Service Commission, 
286 N.W. 681, 232 Wis. 43. 

(2) The public service commis¬ 
sion’s order, fixing compensation for 
electric power company’s distribu¬ 
tion system acquired by city, was 
not unlawful as based on testimony 
given in year during which city 
electors voted to acquire such prop¬ 
erty five years before entry of such 
order, where commission considered 
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such testimony with company’s sub¬ 
sequent reports to commission, com¬ 
pany offered in evidence new ap¬ 
praisal of distribution system as of 
year In which order was entered, 
and commission’s decision left open 
for future adjustment question of 
compensation for new construction 
and additions thereafter.—^Wisconsin 
Power & Light Co. v. Public Service 
Commission, supra. 

88. N.J.—Dean v. Borough of Park 
Ridge, 164 A. 733, 108 N.J.Law 4, 
affirmed 160 A. 635, 108 N.J.Law 
262. 

Pa.—Steigler v. Peach Bottom Tp. 
Road Petitioners, 161 A. 719, 105 
Pa.Super. 66. 

Fixing date in order of appointment 
see supra § 293. 

83. Pa.—Sewickley Township Road, 
26 Pa.Super. 572. 

20 C.J. p 1039 note 87. 

Waiver by parties 

Award of condemnation commis¬ 
sioners not made within time lim¬ 
ited by order appointing commis¬ 
sioners held nugatory, notwithstand¬ 
ing counsel had agreed that neither 
party would object to- fact that 
award had not been made within 
time limited.—Dean v. Borough of 
Park Ridge, 154 A. 733, 108 N.J. 
Law 4, affirmed 160 A. 635, 108 N.J. 
Law 262. 

8i4b N.Y.—Savage v. Buffalo, 30 N.B. 
226, 131 N.Y. 568, affirming 14 N. 
Y.S. 101. 

20 C.J. p 1039 note 88. 

85. N.Y.—Matter of Simmons, 123 
N.Y.S. 426, 124 N.Y.S. 1129, 140 
App.Div. 244. 

Matters constituting waiver 
^The appearance of property own¬ 
ers and their taking part in the pro¬ 
ceedings constitute a waiver.—^Mat¬ 
ter of Simmons, supra. 

86. Pa.—Steigler v. Peach Bottom 
Tp. Road Petitioners, .161 A. 719, 
105 Pa. Super. 66. 
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of discretion of the court and some statutes express¬ 
ly so provide.**^ 

§ 303.-Filing and Notice 

The report of the commissioners must be filed accord¬ 
ing to statutory directions, and where required, notice 
of the filing must be given. 

The statutes generally prescribe the place of filing 
and the official with whom the report is to be filed, 
and in some jurisdictions notice of the filing must 
be given to the parties interested.^^ 

The notice of filing of the report must be given 
by the person designated by statute,and must be 


given in the manner prescribed.^! 

§ 304. -Amending 

until their report is filed the commissioners may 
change It, but after filing the report may not be altered 
by the commissioners without leave. 

Until the report has been filed it is within the 
control of the commissioners, although written out 
and signed, and it may be changed by them;92 but 
after the report has been duly filed it cannot be 
amended,^* except by leave of the officer or body 
to whom the report was made.*^ It cannot be 


“EiaargemeiLt” of liighway a« <*wid- 
ening” 

Statute providing that time for 
filing report of viewers appointed to 
assess damages for taking of pri¬ 
vate property in “enlargement of 
highway” may be extended held to 
apply to proceeding for widening of 
road.—Stelgler v. Peach Bottom Tp. 
Road Petitioners, supra. 

Talidity of statute 

Statute providing that court may 
in its discretion, either before or 
after expiration of time fixed, ex¬ 
tend time for filing viewers* report 
held constitutional.—Steigler v. 
Peach Bottom Tp. Road Petitioners, 
supra—In re Umbria St., 32 Pa.Super. 
S33. 

Time at which extensloii, made 

(1) Where the statute provides 
that the court may, either before or 
after the expiration of the time 
fixed for the filing of the report, ex¬ 
tend the time of filing, the viewers* 
failure to make a return at a term 
following their appointment, as or¬ 
dered or to obtain continuance un¬ 
til after term ended, did not prevent 
subsequent extension of' time for 
filing report.—Steigler v. Peach Bot¬ 
tom Tp. Road Petitioners, 161 A. 
719, 105 Pa.Super. 66. 

(2) However, where a former stat¬ 
ute required th.e filing of the report 
at the next term, an order of con¬ 
tinuance could not be made after the 
expiration of the term.—Sewlckley 
Township Road, 26 Pa.Super. 572— 
20 C.J. p 1039 note 90 [a]. 

87- P^—Steigler v. Peach Bottom 
Tp. Road Petitioners, 161 A. 719, 
105 Pa.Super. 66. 

20 C.J. p 1039 note 90 [b]. 

88- Conn.—^Munson v. MacDonald, 
155 A. 910, 113 Conn. 651. 

20 C.J. P 1039 note 91. 

Wbiver of irregulavlty 

County court's jurisdiction of sub¬ 
ject matter in highway condemna¬ 
tion proceeding held not affected by 
irregularity in filing award of com¬ 
missioners with clerk of court fn- 
istead of) with judge, where the ir¬ 
regularity was waived.—State v. 


Carpenter, Tex.Civ.App., 65 S.W.2d 
219, reversed on other grounds 89 
S.W.2d 194, 126 Tex. 604, rehearing 
denied 89 S.W’.2d 979, 126 Tex. 604. 
89. Iowa.—Gregory v. Kirkman 
Consol. Independent School Dist., 
173 N.W. 243, 186 Iowa 914. 

20 C.J. p 1039 note 92. 

Second notice after correction 
Where there has been a reconsid¬ 
eration, a correction, and a redeposlt 
of the report, a second notice need 
not be given, unless new parties 
have been brought in.—^In re Wil¬ 
liams & Anthony Sts., 19 Wend. (N. 
Y.) 678. 

Piling after dne date 
Owners are not chargeable with 
constructive notice of the filing of a 
report which was not filed until aft¬ 
er the expiration of the time fixed by 
the court.—^In re New Orleans, 11 
La.Ann. 458. 

Persons entitled to notice 
A tenant whose name does not ap¬ 
pear- in the commissioners* report 
because he failed to make his inter¬ 
est known to them is not entitled 
to notice.—^Whalen v. Bates, 33 A. 
224, 19 R.I. 274. 

Contents of notice 
The notice of the filing of the re¬ 
port in condemnation proceedings 
need not set out the facts reported 
by the commissioners.—Leavenworth 
Terminal R., & Bridge Co. v. Atchi¬ 
son, 37 S.W. 913, 137 Mo. 218. 

sa Iowa.—Gregory v. Kirkman 
Consol. Independent School Dist., 
173 N.W. 2.43, 186 Iowa 914. 

91. Iowa.—Kjrregory v. Kirkman 
Consol. Independent School Dist, 
supra. 

Mailing notice 

Mailing of a notice of an award 
in proceedings by a school district 
to take land for public use to the 
landowner when not received is no 
notice of the facts therein, contained. 
—Gregory v. Kirkman Consol., In¬ 
dependent School Dist, supra. 
Posting notice In clerk’s office 
Where permitted by statute, non¬ 
residents may be' notified by the 
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posting of the notice in the clerk’s 
office.—^Leavenworth Terminal R. & 
Bridge Co. v. Atchison, 37 S.W. 913, 
137 Mo. 218—20 C.J. p 1039 note 92 
[d]. 

VaUdlty of statute prescribing pub¬ 
lication 

Under sections of the Conservan¬ 
cy Act which do not require per¬ 
sonal service, or specific designa¬ 
tion of land in question or owner 
thereof, and which require filing of 
exceptions thereto within ten days 
after report is filed, notice of filing 
of appraisal reports by conservancy 
district is sufficient legal notice and 
gives landowner adequate opportun¬ 
ity to object thereto, and statute is 
not invalid.—Muskingum Watershed 
Conservancy Dist. v. Seibert, 14 N.B. 
2d 425, 57 Ohio App. 413. 

92. Kan.—Leavenworth, N. & S. R. 

• Co. V. Meyer, 49 P, 89, 58 Kan. 

305. 

Modification by court see infra § 
313. 

Bight of majority 

The majority of commissioners 
may change the report.—^Leaven¬ 
worth, N. & S. R Co. V. Meyer, su¬ 
pra. 

93. Kan.—State v. Atchison, T. & 
S. F. Ry. Co., 185 P. 286, 105 Kan. 
548. 

20 C.J. p 1040 note 95. 

94. Ga.—Georgia Granite R. Co. v. 
Venable. 58 S.E. 864, 129 Ga. 341. 

Ill.—Chicago v. Walker, 24 Ill. 493. 
Ameudmeut to include purposes for 
which laud sought 
An award of commissioners in a 
condemnation proceeding is not void 
because they amended their return 
to the county court to include pur¬ 
poses for which it was sought to 
condemn the land not included in 
the first return, since it was proper 
to correct the report and, if the 
commissioners held a second hear¬ 
ing on the question of damages, 
hearing evidence on the purposes of 
the railway company’s use of the 
land, no injury was shown.—^Parrish 
V. Wichita Falls, R. db Ft. W. Ry. 
Co., Tex.Clv.App., 224 S-W. 205. 
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amended by the mere act of one of the parties.95 

The court has power to compel commissioners to 
amend their report^® when it is merely irregular®"^ 
■or incomplete but the award cannot be amended 
as to radical defects,^^ or so as to change the par¬ 
ties affected by the award.i The report may be 
amended by order of court, so as to conform to the 
state of facts which existed.^ 

When the report of commissioners is recommitted 
for correction, see infra § 312, the commissioners 
should correct it on the principles laid down by 
the court.3 

After the report has been confirmed it cannot as a 
general rule be amended and, after an appeal has 
been taken from the award of commissioners, their 

95- Ga.—Georgia Granite R. Co. v. 

Venable, 58 S.E. 864. 129 Ga. 341. 

96. Cal.—Central Pac. R. Co. v. 

Pearson, 35 Cal. 247. 

Mo.—Long V. Talley, 3 S.W. 389, 91 
Mo. 305. 

■Remitting for correction see infra § 

312. 

Tadlnre to name owners of prepay 
If commissioners appointed to 
condemn a right of way for a rail- 
Toad fail to comply with a statutory 
Tequirement, they may be compelled 
to amend and complete their report, 
in view of Gen.St.l915 §§ 2188, 2189; 
but, where they have found con¬ 
flicting claims of ownership and in 
their report have stated that own¬ 
ers were "unknown" and have ad¬ 
journed, mandamus does not lie to 
compel them to reconvene and amend 
their report by stating names of 
owners of tracts condemned.—State 
V. Atchison, T. & S. F. Ry. Co., 185 
P. 286, 105 Kan. 548. 

97- Kan.—State v. Atchison, T. 

S. F. Ry. Co., supra. 

20 C.J. p 1040 note 99. 

98. Kan.—Sicks v. Board of Com’rs 
of Allen County, 270 P. 607, 126 
Kf.n. 643—State v. Atchison, T. & 

S. F. Ry. Co., 186 P. 286, 105 Kan. 

548. 

20 C.J. p 1040 note 1. 

99. Pa.—In re Cambria St., 75 Pa. 

357. 

1. N.Y.—Matter of Canal Place, 122 
N.T.S. 357, 65 Misc. 634. 

20 C.J. p 925 note 86 [b], p 1040 note 
3. 

2. N.Y.—In re Second & Third Sts., 

163 N.Y.S. 621, 98 Misc. 716—New 
York & Erie R. Co. v. Corey & 

■Smith, 5 How.Pr. 177. 

3. N.Y.—In re Central Park Com’rs, 

61 Barb. 40. 

Vaine of land 

The fixing of the valuation of the 
land taken is within the peculiar 


report cannot be amended so as to relate back to 
the time of its filing.® 

§ 305. Compensation 

Statutes determine the right of commissioners to 
compensation for their services. 

The right of commissioners to compensation for 
their services is derived from statute.® In most 
jurisdictions the compensation is to be determined 
by the court,and, if the statute provides that the 
commissioners are to be allowed a reasonable com¬ 
pensation, it is for the court and not the condemn¬ 
ing party to determine what is reasonable.® Parties 
may, however, make special contracts with commis¬ 
sioners for pa 3 anent of reasonable compensation.® 

Delaying proceedings 

A city is entitled to a speedy ter¬ 
mination of its proceedings to ac¬ 
quire property for a public improve¬ 
ment, and the commissioners cannot 
unnecessarily prolong them to pro¬ 
vide an excuse for fees.—Matter of 
Riverside Drive, 112 N.Y.S. 869, 128 
App.Div. 921. 

Fart payment as satisfaction 
Ill.—Mann v. Downers Grove Sani¬ 
tary Dlst. 281 IlLApp. 412. 
Sufficiency of showing 
N.Y.—^Matter of Simmons, 126 N.Y.S. 

224, 141 App.Div. 841. 

Waiver of part of fees 
Ill.—^Mann v. Downers Grove Sani¬ 
tary Dist., 281 IlLApp. 412. 
Items held properly allowed 
Allowing commissioner in condem¬ 
nation case, in addition to statutory 
compensation, a further sum because 
he was attorney, held not error.—Pe¬ 
tition of Dillman, 237 N.W. 552, 255 
Mich. 152. 

Items held properly disallowed 
N.Y.—In re Bensel, 124 N.Y.S. 575. 
20 C.J. p 1040 note 11 [d]. 

8. Mo.—Green v. St. Louis, 17 S.W. 
496, 106 Mo. 454. 

9- Mass.—Gloucester Water Supply 
Co. v. Gloucester, 70 N.E. 1015. 
185 Mass. 535. 

20 C.J. p 1040 note 13. 

Reimbursement 

Under a contract by parties to 
eminent domain proceeding to pay 
commissioners reasonable compensa¬ 
tion, and under an established cus¬ 
tom, the prevailing party who paid 
such compensation is entitled to re¬ 
imbursement from the other party to 
the extent of its share.—Gloucester 
Water Supply Co. v. Freeman, D.C. 
Mass., 211 F. 349. 

Duress 

Payment of excessive fees held 
not exacted Under duress.—Glouces¬ 
ter Water Supply Co. v. Freeman, 
supra. 


province of the commissioners.—In 
re Central Park Corners, supra. 
Second report as part of original 
So-called second report made by 
commissioners of appraisal when 
original report was sent back for 
revision must be considered as part 
of original report.—^Board of Sup'rs 
of Herkimer County v. Beardslee, 260 
N.Y.S. 216, 144 Misc. 797. 

4. N.Y.—In re Lexington Ave., 18 
N.Y.S. 828. 

Pa.—In re Salem Tp., 7 Kulp 305. 

Clerical errors or evident mistakes 
The report of commissioners ap¬ 
pointed in proceedings to acquire 
private property for a public purpose 
can be reconsidered by the court aft¬ 
er confirmation, and ordered to be 
amended with respect to clerical er¬ 
rors or evident or conceded mistakes 
which would have been corrected on 
the hearing of the report, and con¬ 
firmed as amended nunc pro tunc.— 
Matter of BufCalo, Sheld. (N.Y.) 425. 

5. N.H.—Northern R. Co. v. Concord 
& Claremont R. Co., 27 N.H. 183. 

6. Me.—^Atlantic & St Lawrence R. 
Co. V. Cumberland County Com'rs, 
28 Me. 112. 

20 C.J. p 1040 note 10. 

Compensation of jurors see supra § 
285. 

7. Ill.—Mann v. Downers Grove San¬ 
itary Dist., 281 IlLApp. 412. 

20 C.J. p 1040 note 11. 
godge to whom application made 
Because of his full knowledge of 
the services rendered by commission¬ 
ers of appraisal it is better practice 
to apply for the fixing of their com¬ 
pensation to the judge who heard the 
motion for confirming their report. 
—In re Bensel, 124 N.Y.S. 675. 

Extra allowance 

N.Y.—^Matter of New York, 51 N.Y.S. 

470, 29 App.Div. 367. 

20 C.J. p lCi40 note 11 [b]. 

1335 



§ 305 


EMINENT DOMAIN 


29 C.J.S, 


In some states the statutory compensation is a 
per diem allowance,^® and the commissioners are 
entitled to the per diem .only for the days on which 
it can be fairly said they were engaged in the 
work.^^ They are not entitled to compensation on 
the scale of full days where the sessions lasted only 
a few hours each day. 

Commissioners are not entitled to mileage unless 
the statute provides for such allowance.^* They 
may be allowed for clerk hire^^ and other expens- 
es^s when the statute so provides. 

In some jurisdictions the compensation is paid by 
the condemnor,and the fact that the proceeding 
for the assessment of damages was instituted by the 
landowner does not change the rule.^^ When the 
statute imposes liability on the county, the court or 
the commissioners may not award compensation to 

4. Confirmation, Setting Aside, or 

§ 306. In General 

a. General rules stated 

b. Review by nonjudicial bodies 

a. General Buies Stated 

After an award of commissioners or a Jury has been 


be paid by the parties,and the county cannot re¬ 
cover from the condemnor the amount paid.^® 

While the court cannot ordinarily award compen¬ 
sation until the commissioner has made his report,2® 
it has nevertheless been held that the fees of a com¬ 
missioner who died before the final report, but who* 
had substantially completed his work, may be re-r 
covered on a quantum meruit.21 Where compen¬ 
sation is fixed by the court in the order appointing 
the commissioners, the dismissal of the proceedings 
because of the invalidity of the ordinance author¬ 
izing them does not defeat the right to compensa¬ 
tion, and such compensation, as fixed, may be re¬ 
covered in an action of assumpsit.22 

The unearned compensation of commissioners 
who are not constitutional officers may be reduced 
during their term of office.^^ 

Recommittal of Report or Award 

made It may, and generally must, be brought before the 
court for confirmation or rejection. 

After an assessment of compensation has been 
made in a condemnation proceeding by commission¬ 
ers or a jury in accordance with the rules stated 
supra §§ 281-304, the report of the commissioners 
or the verdict of the jury may,^^ and generally 


10- N,T.—In re Sonth-Schenectady- 
Mariaville State Highway No. 788 
in Schenectady County, 23 N.T.S.2d 
92—Cornish v. South Nyack, 136 
N.T.S. 390. 

ConstmctioxL of statute 
N.T.—Matter of New York, 53 N.T.S. 
875, 33 App.Div. 365, affirmed 52 N. 
B. 1125, 158 N.Y. 668—^Matter of 
New York, 54 N.T.S. 64, 24 Misc. 
568—In re Wilkins Place, 54 N.Y. 
S. 65. 

11. N.T.—Matter of New York, 79 
N.T.S. 192, 77 App.Div. 433. 

20 C.J. p 1040 note 15. 

Compensation in excess of statutory 
amount 

The report of the commissioners 
will not necessarily be set aside be¬ 
cause they charged and received from 
the condemning party more than the 
statutory rate of compensation.—^In 
re Staten Island Rapid Transit R. Co., 
41 Hun (N.Y.) 392. 

Affidavit as pxima facie evidence 
The affidavit of the commissioners 
to the number of days is prima fa¬ 
cie evidence of the fact.—^Matter of 
Coins. 80 N.T.S. 307, 80 App.Div. 287, 
distinguishing Matter of New York, 
79 N.T.S. 192, 77 App.Div. 433. 

12. N.Y.—^Matter of Simmons, 130 
N.T.S. 773, 146 App.Div. 329. 

20 C.J. P 1041 note 16 [aj. 

13- Pa;—Wallace v. Pittsburgh & 
Lake Brie R. Co., 6 Fa.Co. 400— 


Delong v. Allentown R. Co., 1 
Woodw. 196. 

14. N.Y.—^New York v. Downs, 78 
N.T.S. 1024, 77 App.Div. 351. 
Actual employment of clerk essential 
N.Y.—New York v. Downs, supra. 
15- N.T.—In re Bensel, 124 N.T.S. 

716—In re Bensel, 124 N.T.S. 575. 
20 C.J. .p 1041 note 19. 

Use of automobiles 

N.Y.—In re Bensel, 124 N.T.S. 716. 

20 C.J. p 1041 note 19 [b]. 

Taxation of disbursement 
Under N.T.L., 1905, c 724 § 32 pro¬ 
viding for payment by the comp¬ 
troller of the city of New York of 
expenses in proceedings to acquire 
lands for the Ashokan reservoir after 
taxation by a justice of the supreme 
court, a claim for services furnished 
to a commissioner is one against 
him personally, and a disbursement 
for such purpose can be taxed only 
for or on application of such com¬ 
missioner.—Van Kleeck v. New York, 
136 N.T.S. 245, 151 App.Div. 749, 
appeal dismissed 102 N.E. 1116, 
208 N.Y. 594. 

16. Wyo.—Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353. 

20 C.J. p 1041 note 20. 

17. Wis.—Taylor v. Chicago, M. & 
St. P. R. Co., 61 N.W. 93, 81 Wis. 
82. 


la Mass.—Gloucester Water Supply 
Co. V. Gloucester, 70 N.E. 1015, 185 
NCass. 535. 

19. Pa.—Payette County v. Balti¬ 
more & Ohio R. Co., 23 Pa.Dist. 187, 
41 Pa.Co. 657. 

20. N.T.—Matter of New York, 124 
N.T.S. 1053, 140 App.Div. 203. 

21. N.T.—In re Union St., 160 N. 
T.S. 1062, 97 Misc. 156. 

detention of benefit of decedent's 
services 

Representatives of deceased com¬ 
missioner may recover compensation 
for his services, although incomplete, 
where parties stipulate that testi¬ 
mony taken before the commission 
while he was a member thereof 
should be used in ascertaining dam¬ 
ages.—^New York Municipal R. Corp. 
V. Weber, 166 N.T.S. 542, 179 App.¬ 
Div. 245. 

22. Ill.—^Mann v. Downers Grove 
Sanitary Dist., 281 Ill.App. 412. 

23. N.T.—Matter of New York, 63 
N.T.S. 875, 33 App.Div. 365, affirmed 
62 N.E. 1126, 158 N.Y. 668 mem— 
In re Wilkins Place, 54 N.T.S. 65. 

24. Mich.—In re Owen and Memorial 
Parks in City of Detroit, 221 N.W. 
279, 244 Mich. 377, 61 A.L.R. 190. 

Mo.—City of St. Louis v. Cooper Car¬ 
riage Woodwork Co., 216 S.W. 944. 
N.Y.—In re Warren and James - 
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must,25 be brought before the court for confirma¬ 
tion or rejection. This, however, is not required 
in all cases; if the parties are satisfied with the 
award as made it may be paid and accepted and, 
at least in some jurisdictions, no further judicial 
proceeding is required,26 the report, on being al¬ 
lowed to stand without objection thereto or action 
thereon by the court, having the force and effect of 

a judgment.27 

Confirmation, The court to which the report is 
submitted, or in which the verdict is returned usu¬ 
ally has power either to confirm it^S or, as appears 
infra § 307, to set it aside for errors or irregulari¬ 
ties. Ordinarily the court should confirm the re¬ 
port if no good cause is shown against it, and it is 
.not erroneous or defective on its face and under 
some statutes it is a matter of course to confirm 
the report where it appears that the commissioners 


have been regular in their proceedings and that due 
notice of the motion for confirmation has been giv- 
en.20 Under some statutes the report may be con¬ 
firmed as to defendants not objecting, and its va¬ 
lidity tried on objections by the others.^i Under 
the construction put on a particular statute, it was 
held that a confirmation of commissioners^ report as 
to the condemnee did not preclude the condemnor 
from excepting within a reasonable time and de¬ 
manding a jury trial as to damages.22 

b. Review by Nonjudicial Bodies 

Under some statutes a report awarding compensation 
must be submitted to a nonjudicial body for approval or 
rejection; and the acceptance of the report has the effect 
of a judgment. 

Under some statutes the report awarding com¬ 
pensation is to be submitted to municipal authori¬ 
ties or other nonjudicial bodies for approval or 


Streets in City of .Syracuse, 223 N. 
Y.S. 529, 130 Misc. 136. 

20 C.J. p 1041 note 31. 

Perfecting: appeal generally see infra 
§§ 352-355. 

Cliarter not providing for review 
Legislature held to have intended 
that report of appraisers in condem¬ 
nation proceeding by power company 
should he subject to judicial review 
by court appointing appraisers in 
manner usual in case of reports by 
committees appointed by court, not¬ 
withstanding company’s charter pre¬ 
scribing the method for exercising 
the power of eminent domain did not 
expressly provide for such review.— 
Antman v. Connecticut Light & Pow¬ 
er Co., 167 A. 715, 117 Conn. 230. 

In Texas the landowner’s remedy 
as against an award made }gy com¬ 
missioners is to appeal to the county 
court, and on failure to do so within 
the requisite time, the county judge 
is legally bound to perform the min¬ 
isterial function of entering the 
award in the minutes.—^Harrell v. 
City of Denton, Civ.App., 116 S.W.2d 
423—Hardy v. City of Throckmorton, 
Civ.App., 62 S.W.2d 1104. 

25. U.S.—U. S. V. Hess, C.C.A.Mo., 70 
F.2d 142, 143, citing Corpns Juris, 
and rehearing denied 71 P.2d 78. 

20 C.J. p 1041 note 31. 

TTntil conjElnuatioiL no rights vest 

(1) Either in the land condemned. 
—^People ex rel. Mahopac Mfg. Co. v. 
Van Nort, N.T., 15 Abb.Pr.,N.S., 242 
—20 C.J. p 1042 note 39. 

(2) Or in the damages assessed.— 
People ex rel. Mahopac Mfg. Co. v. 
Van Nort, supra—20 C.J. p 1042 note 
.40. 

(3) And possession cannot be tak¬ 
en by a private corporation of the 
land condemned until the report is 
confirmed and the damages awarded 


are paid or tendered.—Potter v. Wal¬ 
lace, 215 S.W. 538, 185 Ky. 528. 

26. Conn.—^Antman v. Connecticut 
Light & Power Co., 167 A. 715, 117 
Conn. 230. 

27. Okl.—Harn v. State, 87 P.2d 127, 
184 Okl. 306. 

28. U.S.—U. S. V. Hess, C.C.A.Mo., 
70 P.2d 142, rehearing denied 71 P. 
2d 78. 

Mich.—^In re Owen and Memorial 
Parks in City of Detroit, 221 N.W. 
279, 244 Mich. 377, 61 A.L.R. 190. 
Pa.—Bartron v. Northampton County, 
27 North.Co. 95. 

20 C.J, p 1041 note 31. 

Repeal pendente Ute of statute lim¬ 
iting power 

Court held to have power to con¬ 
firm commissioners’ report after its 
disapproval by the municipal assem¬ 
bly of the condemnor where charter 
provision requiring court to set aside 
the report after such disapproval 
was repealed during the proceedings 
and before the appointment of the 
commissioners.—City of St. Louis v. 
Cooper Carriage Woodwork Co., Mo., 
216 S.W. 944. 

Court may confirm an award made 
by an arbitrator under an arbitration 
agreement between the parties where 
the agreement expressly so provides. 
—Church V. State Highway Depart¬ 
ment, 236 N.W. 900, 254 Mich. 666. 
Adopting minority report 
Where owners of land not taken on 
relocation of railroad through platted 
subdivision having ' reciprocal nega¬ 
tive easements claimed damage from 
violation of such easements, two 
commissioners reported no damage, 
and one reported a violation with 
consequent damage, court could not 
adopt minority report and hold the 
restrictions violated.—Petition of 
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State Highway Com’r for Condemna¬ 
tion of Certain Lands in Oakland 
County, 289 N.W. 255, 291 Mich. 563. 
No power in appellate court 

Under Greater New York Charter, 
the only authority the appellate di¬ 
vision has with regard to reports of 
commissioners is that conferred by 
§ 995 as amended, that is, a right to 
review on appeal, and not to confirm. 
—In re East River Park in Borough 
of Queens, City of New York, 203 
N.Y.S. 151, 122 Misc. 109, reversed 
on other grounds 205 N.Y.S. 247, 209 
App.Div. 662, affirmed 147 N.E. 179, 
239 N.Y. 524. 

29. Va.—Grubb v. Shirley, 5 S.B.2d 
475, 174 Va. 204. 

W.Va.—Chesapeake & O. R. Co. v. 

Pack, 6 W.Va. 397. 

Report confirmed 

N.Y.—In re Fiftieth St, City of New 
York, 218 N.Y.S. 743, 218 App.Div. 
779. 

Pa.—In re Construction of System of 
Sanitary Sewers in Twenty-third 
Ward, 41 Lack.Jur. 43. 

30. N.Y.—In re New York El. R. Co., 
35 Hun 414. 

20 C.J. p 1042 note 33. 

Notice see infra § 316. 

In Michigan, however, confirmation 
is not a matter of strict right on a 
regular record, but the court has 
power, for substantial reasons ali¬ 
unde, to refuse confirmation.—^Port 
Huron & N. W. R. Co. v. Callinan, 27 
N.W. 717, 61 Mich. 12. 

31. D.C.—^MacParland v. Umhau, 34 
App.D.C. 109. 

N.C.—Lock’s Creek Canal Co. v. Mc- 
Keithan, 89 N.C. 52. 

32. W.Va.—Lynchburg Colliery Co. 
V. Eary, 143 S.E. 154, 105 W.Va. 
460. 
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rejection, 53 and the acceptance of the report has the 
effect of a judgment.54 However, the power of 
non judicial bodies to set aside an award^s or to re¬ 
vise the amount awarded,56 is not to be drawn from 
a doubtful implication, but may arise only from an 
express grant or necessary inference. 


a. In Greneral 

The court to which the report is submitted, or in 
which the verdict Is rendered, usually has power to set 
it aside in toto or in part. 

The court to which the report is submitted, or 
in which the verdict is returned, usually has power 
to set it aside,57 its power in this respect being in 
some instances governed by statutes relating par¬ 
ticularly to condemnation proceedings rather than 


§ 307. Setting Aside 

a. In general 

b. Grounds in general 

33. TT.S.—^Bragg v. Weaver, Va., 40 

S.Ct. 62, 251 U.S. 57, 64 L.EJd. 135. 

Iowa.—^Daniel v. Clarke County, 190 
. N.W. 25. 194 Iowa 601. 

20 C.J. p 1042 note 41. 

Qaallflcatlons of board members 
That members of a board of revi¬ 
sion of assessments, confirming an 
award of damages for a change of 
street grade, are selected by the mu¬ 
nicipality, does not make their ac¬ 
tion invalid on the ground of dis¬ 
qualification.—^People ex rel. Crane 
V. Hahlo, 127 N.E. 402, 228 N.T. 309, 
reversing 178 N.T.S. 910, 189 App.Div. 
900, and answering certified questions 
179 N.T.S. 943. Amendment of re¬ 
mittitur granted 129 N.B. 916, 229 N. 

T. 565, affirmed Crane v. Hahlo, 42 
S.Ct. 214, 258 U.S. 142, 66 li.Ed. 514. 

That city cotiucil "read and 
spread upon minutes” report of com¬ 
mission in condemnation proceeding 
and acted thereon was sufficient com¬ 
pliance with requirement that it 
should spread report "with its ac¬ 
tion thereon.**—City of Nashville v. 
Dad*s Auto Accessories, 285 S.W. 52, 
154 Tenn. 194, error dismissed Dad’s 
Auto Accessories v. City of Nashville, 
47 S.Ct, 20, 273 U.S. 770, 71 L.Ed. 
883. 

Modifying final action taken 
* Where Indianapolis board of pub¬ 
lic works took final action on as¬ 
sessment roll awarding damages and 
assessing benefits in improvement 
proceeding, it had no power thereaft¬ 
er to rescind and vacate such action, 
it being a court of limited jurisdic¬ 
tion.—Vandagrifft V. State, 156 N.E. 
465, 199 Ind. 210. 

34. Ind.—^Busenbark v. Crawfords- 
ville, 37 N.E. 278, 9 Ind.App. 678. 

20 C.J. p 1042 note 42. 

Conclusiveness of judgment or award 
generally see infra §§ 827-329. 

85. Iowa.—State v. Keokuk, 9 Iowa 
438. 

36. Extent*of power 

(1) Where a board of supervisors 
Instituted condemnation proceedings 
to secure land for a highway and 
the appraisers made their appraisal, 
under Code 1919 §§ 2828-2830. grant¬ 
ing power to the board of supervisors 
to p^s on owner’s objections to the* 
appraisal) and either to refuse to al¬ 
low or to allow greater damages 


than the appraisal or if the appraisal 
was excessive to dismiss the proceed¬ 
ing, this board was not authorized to 
fix the damages at a smaller sum 
than the appraisal.—^Daniel v. Clarke 
County, 190 N.W. 25, 194 Iowa 601. 

(2) In proceedings to lay out a 
road, a board of county commission¬ 
ers is without authority to alter an 
award made by viewers except where 
the property owner is dissatisfied 
with the award, in which event it 
may agrree with him on his measure 
of damages, but it cannot lower the 
award made to any person.—State v. 
Board of Com'rs of Quay County, 199 
P. 359, 27 N.M. 228. 

<3) Board of assessors has no au¬ 
thority to reduce award of damages 
for change of street grade after it 
has declared award affirmed and has 
transmitted award to comptroller 
for payment.—^McBwan v. City of 
New York, 275 N.T.S. 763, 242 App. 
Div. 559. 

(4) Other cases see 20 C.J. p 1042 
note 41 [£]—50 C.J. p 395 note 35. 

37. U.S.—U. S. V. Hess, C.C.A.Mo., 
71 P.2d 78, denying rehearing 70 
p.2d 142—^Puget Sound Power & 
Light Co. V. City of Puyallup, C.C. 
A.Wash., 51 P.2d 688—U. S. v. Cer¬ 
tain Lands in Town of Highlands, 
Orange County, Southern Dist. of 
New York, D.C.N.T., 36 F.Supp. 971 
—U. S. V. Certain Lands in Town 
of Highlands, Orange County, 
Southern Dist. of New York, D.C.N. 
T., 36 F.Supp. 968. 

D.C.—Walker v. Hazen, 90 F.2d 502, 
67 App.D.C. 188, certiorari denied 
58 S.Ct. 44, 802 U.S. 723, 82 L.Ed. 
559. 

Mich.—Petition of State Highway 
Com’r for Condemnation of Certain 
Lands in Oakland County, 289 N. 
W. 256, 291 Mich. 663—In re Owen 
and Memorial Parks in City of De¬ 
troit, 221 N.W. 279, 244 Mich. 377, 
61 A.L.R. 190. 

Mo.—City of St. Louis v. Worthing¬ 
ton. 19 S.W.2d 1066—City of 
Springfield v. Ellis, App., 97 S.W. 
, 2d 154. 

Mont.—State v. Anderson, 13 P.2d 228, 
92 Mont. 313. 

N.J.—In re Mitcheson, 135 A. 873, 103 
N.J.Law 406. 

Wis.—^Jewell V. Wisconsin-Minnesota 
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Light & Power Co., 194 NW. 31, 
181 Wis. 66. 

20 C.J. p 1042 note 44, p 1043 note 45. 
Power of nonjudicial bodies see supra 
§ 306 b. 

power as in other cases 
Courts have same control over ver¬ 
dicts of juries in cases arising un¬ 
der exercise of powers of eminent 
domain as in other cases. 

Iowa.—Campbell v. Iowa State High¬ 
way Commission, 269 N.W. 20, 222 
Iowa 544. 

Wash.—In re Skagit River Power 
Plant, 201 P. 300. 117 Wash. 368. 
Inconsistent verdicts 
The court has inherent power to 
set aside inconsistent verdicts.— 
Sandker v. Wald, 29 Ohio N.P.,N.S.. 
589. 

Statute construed to confer power 
A statute, even though it provides 
that on the coming In of the commis¬ 
sioners* report "it shall be confirmed,’* 
does not require the report to be con¬ 
firmed as a matter of course but 
permits its setting aside in a prop¬ 
er case, any other construction mak¬ 
ing the application to the court a 
meaningless ceremony.—In re War¬ 
ren and James Streets in City of Syr¬ 
acuse, JZ3 N.T.S. 529, 130 Misc. 136. 

On its own motion, the court may 
grant a new trial.—Breisacher v. 
Jeffries, 193 N.W. 856, 223 Mich. 254. 

Limitations on power 
The court has no power to set aside 
the verdict in the absence of plain 
errors of law, misconduct, or grave 
error of fact indicating plain partial¬ 
ity or corruption. 

U.S.—Columbia Heights Realty Co. v. 
Rudolph, D.C., 30 S.Ct. 581, 217 U.S. 
547, 54 L.Ed. 877, 19 Ann.Cas. 854. 
D.C.—Johnson jb Wimsatt v. Hazen, 
99 P.2d 384, 69 App.D.C. 151—Willis 

V. United States, 69 App.D.C. 129, 
99 F.2d 362. 

Farticnlar courts held without pow« 
er 

Neb.—^Mattheis v. Fremont, B. & M. 

V. R. Co., 74 N.W. 30. 53 Neb. 681. 
20 C.J. p 1044 note 54. 

Effect of setting aside 
A report properly set aside is out 
of the case forever.—City of St. 
Louis V. Rossi, 64 S.W.2d 600, 333 
Mo. 1092. 
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by the general rules of practice.SS 

Partial setting aside. The court may set aside 
the verdict or award as to some of the parties or 
interests involved and confirm it as to others,39 
and where a verdict separately finds damages and 
benefits, it may be set aside as to the benefits as¬ 
sessed and confirmed as to the damages^® 

Discretion of court. While ordinarily a trial 
judge dissatisfied with a verdict or award is in duty 
bound to set it aside,^! generally speaking a motion 
or other application to set aside an award of ju¬ 
rors or commissioners is addressed to the sound 
discretion of the court, and the court in passing on 
the application may exercise considerable discre- 
tion.43 While the discretion thus vested in the 
trial court is larger than that vested in the review¬ 
ing tribunal,43 it is not unlimited and it is not 
broad enough to permit an allowance of a new trial 
for errors induced by and in favor of the moving 


party>5 Such discretion where it exists must be 
exercised reasonably,^® and it should not be abused 
either in granting or refusing an application to set 
aside the award.'^^ 

Proceedings after setting aside of award. If the 
report of commissioners or the verdict of a jury is 
set aside, the subsequent proceedings must be in 
accordance with the procedure prescribed by stat¬ 
ute^® unless the parties agree to a different method 
of procedure.^® 

b. Grounds in General 

In general an award may be set aside for errors or 
Irregularities materially affecting the rights of the par¬ 
ties where substantial Justice has not been done and for 
good cause shown. So it may be set aside when con¬ 
trary to, or not sustained by, the evidence, and in a 
proper case because of newly discovered evidence. 

Subject to the rule that mere technical and non¬ 
prejudicial errors,®® or errors induced by and in 
favor of the moving party,5^ constitute insufficient 


38. Mo.—^In re Condemnation of' 
Property for Park in City of St. 
Joseph, 263 S.W. 97, error dis¬ 
missed Corby’s Estate v. City of St. 
Joseph, 45 S.Ct. 351, 267 U.S. 678, 
60 L.Ed, 797. 

20 C.J. p 1044 note 53. 

A statute is not Invalid because it 
restricts the power of the judge to 
set aside an award to certain grounds 
and does not authorize him to deal 
with the question of compensation 
generally.—^Huber v. Steel, 125 A. 673, 
14 Del.Ch. 302. 

39. N.T.—In re Pier Old No. 49, 
East River, in City of New Tork, 
173 N.Y.S. 320, 185 App.Div, 539, 
reversed in part on other grounds, 
and affirmed in part 124 N.B. 148, 
227 N.T. 119. 

20 C.J. p 1045 note 67. 

40. D.C.—Columbia Heights Realty 
Co. V. MacFarland, 31 App.D.C. 112. 

41. Kan.—In re Condemnation of 
Land for Nemaha County Memorial 
Park Purposes, 52 P.2d 630, 142 
Kan. 907. 

SnilLcient dissatisfaction not shown 
The trial court’s comment, in oi> 
der overruling* motion for new trial 
on ground of inadequacy of verdict, 
that he would have sustained a 
verdict for a larger recovery, but 
could not say that one would have 
been set aside as grossly inadequate 
for a smaller amount, did not indi¬ 
cate such dissatisfaction with the' 
verdict as to require him to set it 
aside.—Morton Butler Timber Co. v. 
U. S., C.C.A.Tenn., 91 F.2d 884. 

42. Cal.—Colusa & H. R. Co. v. 
Glenn, 144 P. 993, 26 Cal.App. 
634. 

Mich.—O’Brien v. Jeffries, 208 N.W. 
681, 234 Mich. 554—Breisacher v. 


Jeffries, 193 N.W. 856, 223 Mich. 
254. 

Mo.—klJlty of St. Louis v. Pope, 121 
S.W.2d 861—City of St. Louis v. 
Rossi, 64 S.W.2d 600, 333 Mo. 
1092-^ity of St. Louis v. Rossi, 58 
S.W.2d 965. 332 Mo. 498—City of 
St Louis v. Gerhart Realty Co., 
40 S.W.2d 661, 328 Mo. 103— 
City of St. Louis V. Franklin, 26 
S.W.2d 954. 324 Mo. 1212. 

Mont.—State v. Anderson, 13 P.2d 
228, 92 Mont 313. 

N.C.—City of Durham v. Lawrence, 
200 S,E. 880, 215 N.C. 75. 

Okl.—Creekmore v. City of Tulsa, 
281 P. 782, 139 Okl. 249. 

Pa.—McRoberts v. Borough of Castle 
Shannon, 177 A. 212, 117 Pa.Super. 
69. 

43. Iowa.—Besco v. Mahaska Coun¬ 
ty, 206 N.W. 459, 200 Iowa 684. 

44. Ill.—Lincoln Park Com’rs v. 
Schmidt 31 N.E.2d 969, 375 Ill. 
474. 


45. Ill.—Lincoln 
Schmidt, supra. 

Park 

Com'rs v. 

46. Ill.—Lincoln 
Schmidt, supra. 

Park 

Com’rs V. 


47. Cal.—Southern California Edi¬ 
son Co. v. Gemmill, 85 P.2d 500, 
30 Cal.App.2d 23. 

Mich.—City of Detroit v. Judge of 
Recorder’s Court, 237 N.W. 40, 255 
Mich. 44. 

Mo.—City of St. Louis v. Rossi, 58 
S.W.2d 965, 332 Mo. 498—City of 
St. Louis V. Gerhart Realty Co., 
40 S.W.2d 661, 328 Mo. 103—City 
of St. Louis V. Worthington, 19 S, 
W.2d 1066. 

N.T.—In re Jamaica Bay, Borough 
of Brooklyn, City of New York, 5 
N.E.2d 191, 272 N.Y. 180, affirm¬ 
ing 288 N.Y.S. 89, 247 App.Div. 
449. 


4a. MTew jury required 
If the verdict of a jury is set 
aside and a new trial granted, the 
new trial cannot be before the 
same jury.—State v. Gilliam, 262 
P. 138, 146 Wash. 6. 

49. Authorlzin^T court to fix dam¬ 
ages 

The parties by stipulation may au¬ 
thorize the court itself to fix the 
amount of compensation in the 
event exceptions to the commission¬ 
ers’ award are sustained.—Frances- 
Ralph Realty Co. v. U. S., C.C.A. 
Mo., 52 F.2d 92, certiorari denied 52 
S.Ct. 200, 284 U.S. 683, 76 L.Ed. 
577. 

50. U.S.—'U. S. V. 20.08 Acres of 
Land in Harmar Tp., Allegheny 
County, Pa., on Fourteen Mile Is¬ 
land, Allegheny River, D.C.Pa., 35 
F.Supp. 265—Union Electric Light 
& Power Co. v. Snyder Estate Co., 
D.C.Mo., 15 F.Supp. 379. 

N.Y.—^Adirondack Power &. Light 
Corporation v. Evans, 235 N.Y.S. 
569, 226 App.Div. 490. 

Va.—Hannah v. City of Roanoke, 139 
S.B. 303, 148 Va. 554. 

20 C.J. p 1043 note 46. 

Itemizing award 

Although the sum allowed as 
compensation for delay in* payment 
of ‘damages after the actual taking 
of property is generally lumped 
with the damages themselves and 
included in a verdict for a total 
sum, the separation of the two 
items is not such error as to re¬ 
quire that the award be set aside.— 
Lackawanna Iron & Steel Co. v. 
Lackawanna & W. V. R. Co., 149 A. 
702, 299 Pa. 503. 

51. Ill.—^Lincoln Park Oom’rs v. 
Schmidt, 31 N.E.2d 969, 375 Ill. 
474. 
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grounds for setting aside an award, as a general 
rule the award arrived at either by a jury or com¬ 
missioners appointed in condemnation proceedings 
may be set aside for gross errors or irregularities,^^ 
especially when they appear on the face of the ver¬ 
dict or report where substantial justice has not 
been done in the premises and, as will appear, 
for good cause shown. 

In application of the foregoing rules an award 
may be set aside where the commissioners have ex¬ 
ceeded their authority,53 or have failed to conduct 
their proceedings according to the requirements of 
the statute where the jury has made a wrong 
estimate of the land necessary to be condemned 
where a property owner did not receive the cus¬ 
tomary trial notice where the court has failed to 
allow the jury to view the premises or where 
condemnation has been abandoned and the cause of 
injury removed, if these facts are established at any 
time before final judgment upon the report by 
evidence of a character to bind the company grant¬ 
ed the power of condemnation.®® So also a ver¬ 


dict which is not responsive to the issues,®^ or a 
special verdict which reports facts and submits to 
the court whether upon such facts damages should 
be given,or a verdict void for uncertainty®® 
should be set aside. An award, however, will not 
necessarily be set aside for defects relating to the 
qualifications of the jurors ;®^ and lack of capacity 
in the condemnor to sue,®® or irregularity or fraud 
in the proceedings prior to the appointment of com¬ 
missioners,®® is not good cause for setting aside the 
award. 

For good cause shown. It is a common statutory 
provision that the report or verdict may be set aside 
for good cause shown.®^ As used in this connec¬ 
tion "good cause” means something clear and in¬ 
dubitable amounting to error in law, or in fact, or 
both, intentional or unintentional on the part of the 
commissioners.®® Such good cause exists where 
mistake of law or fact intervened on the part of 
the commissioners as to their powers or duties, or 
with relation to the quantity or value of the land.®® 

Award contrary tOj or not sustained hy, evidence. 


Pallnre to ‘brinsr coxLtxaots to oonu 
mlssioners’ attention 
Under statute requiring: commis¬ 
sioners to incorporate in their re¬ 
port contracts relating to the prop¬ 
erty and providing that, if report is 
confirmed, the contract shall run as 
a covenant with the land, one desir¬ 
ing to preserve rights under con¬ 
tracts relating to fencing, culverts, 
etc., and to have them run as cove¬ 
nants with the land must bring such 
matters to the attention of the com¬ 
missioners and see that the contracts 
are set forth in the commissioners* 
report and if he fails to do so and 
the report does not embrace the con¬ 
tracts, such failure will not justify 
setting the report aside.—Grubb v. 
Shirley. 5 S.B.2d 475, 174 Va. 204. 

52. IMich.—^In re Widening of State 
Assessment Dist. Road No. 475, 
,229 N.W. 500, 248 Mich. 530. 

Tenn.—^Pound v. Fowler, 133 S.W.2d 
486, 175' Tenn. 220. 

Va;—^Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.E. 829, 155 Va. 808. 

20 aj. p 1043 note 45. 

“Objections and exceptions [to the 
award] may go to the irregularities 
of the condemnation proceedings if 
it is clearly shown that appellant 
was prejudiced or fraud was prac¬ 
ticed in making the award.'*—^John¬ 
son & Wimsatt v. Hazen, 99 F.2d 
384, 386, 69 App.D.C. 151. 

53. N.T.—^Lavigne v. Village of 
Alexandria Bay, 263 N.Y.S. 6, 238 
App.Div. 22. 

20 C. J. p 1044 note 58., 

54i Mich.—In re Widening of State 


Assessment Dist. Road No. 475, 
229 N.W. 500, 249 Mich. 530. 

N.T.—^In re Jamaica Bay, Borough 
of Brooklyn, City of New York. 
288 N.Y.S. 89, 247 App.Div. 449, 
affirmed 5 N.E.2d 191, 272 N.Y. 
ISO. 

In the District of Columbia, under 
the express provisions of the code, 
the verdict may be vacated if it is 
unjust and unreasonable.—^Johnson 
& Wimsatt V. Hazen, 99 F.2d 384, 69 
APP.D.C. 151. 

55- Conn.—Clark v. Saybrook, 21 
Conn. 313. 

20 C.J. p 1044 note 59. 

56- N.T.—^Lavigne v. Village- of 
Alexandria Bay, 263 N.Y.S. 6, 238 

[ App.Div. 22. 

20 C.J. p 1045 note 60. 

Beceiving evidence in absence of 
complainant 

Va.—^Hannah v. City of Roanoke, 139 
S.R 303, 148 Va. 554. 

57- U.S.—Chesapeake & O. Canal 
Co. V. Mason, D.C., 5 F.Cas.No. 
2,650. 4 Cranch G.C. 123. 

Va.—Whitworth v. Puckett, 2 Gratt. 
628, 43 Va. 528. 

53h Within discretion of court 
Mich.—City of Detroit v. Judge of 
Recorder’s Court, 237 N.W. 40, 255 
Mich. 44. 

59. Within discretion of court 
N.C.—City of Durham v. Lawrence, 
200 S.E. 880, 215 N.C. 75. 

SO, Tenn.—Stevens v. Duck River 
Nav. Co., 1 Sneed 237. 

61. Ala.—^McAllilley v. Horton, 75 
Ala. 491. 

20 C.J. p 1045 note 63. 

1340 ■ 


62. Pa.—^In re Northern Liberties* 
Case, 2 Serg. & R. 277. 

63. Mass.—Connecticut River R. Co. 
V. Clapp, 1 Cush. 559. 

20 C.J. p 1045 note 65. 

84. Particular defects 
Property owners were not entitled 
to .have verdicts set aside on 
ground that jury panel was defec¬ 
tive because among persons first 
selected as required by statute were 
persons who were not actually free¬ 
holders and who were interested in 
matter at issue because of employ¬ 
ment by parish.—Louisiana High¬ 
way Commission v. Treadaway, La. 
!App., 173 So. 209, affirmed Louisiana 
Highway Commission v- Treadway, 
176 So. 94. 

65. Plea la. abatement rather than 
motion for new trial is the proper 
manner of raising objection to con¬ 
demnor's capacity to sue.—^Vann v, 
Cameron County, Tex.Civ.App., 124 
S.W.2d 167, error dismissed. 

66. N.J.—^Vanwickle v. jCamden & A. 
R. & Transportation Co., 14 N.J. 
Law 162—^Bennet v. Camden, & A. 
R. & Transportation Co., 14 N.J. 
Law 145. 

67. Va.—Appalachian Power Co. v. 
Johnson, 119 S.E. 253, 137 Va. 12. 

20 C.J. p 1044 note 55. 

ea. Nev.—Virginia & T. R. Co. v. 

Henry, 8 Nev. 165. 

20 C.J. p 1044 note 56. 

69. Colo.—Phipps V. Denver, 140 P. 

797, 57 Colo. 205. 

20 C.J. p 1044 note 57. 



J9 C.J.S. 

he court may set aside a report or verdict where 
le evidence is insufficient to sustain it.*^® So it may 
et aside a report or verdict where it is against the 
weight of the evidence but it will not do so un- 
sss there is a plain and decided preponderance of 
vidence against the findingj^ or the commission- 
rs or jurors have adopted an erroneous principle 
a making it.'^^ 

Newly discovered evidence. Newly discovered 
vidence, material for the party applying, which he 
ould not with reasonable diligence have discovered 
md produced at the trial is, in the discretion of the 
:ourt, ground for new trial.74 

I 308. -Erroneous Rulings on Evidence 

The erroneous admission or rejection of evidence may 


§ 309 

be ground for setting aside the award if the rights of the 
parties are materially affected thereby. 

The erroneous admission or rejection of evidence 
may be ground for setting aside the award ,*75 but 
mere technical errors in rulings on evidence' will not 
affect the award, unless a wrong principle has been 
adopted to the prejudice of the parties.^® 

§ 309. -Erroneous Principle Adopted 

If an erroneous principle has been adopted in ar¬ 
riving at the damages the award wiii be set aside. 

If jurors or commissioners have adopted an er¬ 
roneous principle or theory in arriving at the dam¬ 
ages, the award will be set aside,77 as where the 
statute requires the taking of a fee and the commis- 
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'O. Cal.—Southern California Edi¬ 
son Co. V. Gemmill, 85 P.2d 500, 
30 Cal.App.2d 23. 

3onn.—State v. Giant's Neck Land & 
Improvement Co., 172 A. 861, 118 
Conn. 350. 

The fact that the Jury viewed the 
jiremises is a proper consideration 
'or court in determining- whether a 
lew trial should be granted, on the 
ground that the evidence was in- 
mfficient to sustain the verdict, but 
s not controlling.—City of Tacoma 
/. Olympia Door Co., 209 P. 836, 121 
Wash. 404. 

n. Ky.—^Kentucky-Tennessee Light 
& Power Co. v. Shanklin, 292 S.W. 
790. 219 Ky. 279—Louisville & N, 

R. Co. V. Burnam, 284 S.W. 391, 
214 Ky. 736. 

Wash.—City of Tacoma v. Olympia 
Door Co., 209 F. 836, 121 Wash. 
404. 

20 C.J. p 1043 note 49. 

Discretion of court 
The granting of a motion for a 
new trial on the issue of damages 
in condemnation proceedings on the 
ground that the verdict is contrary 
to the evidence is peculiarly within 
the discretion of the trial court.— 
State ex rel. State Highway Com¬ 
mission V. Simmerman, Mo.App., 47 

S.W.2d 160—20 C.J. p 1043 note 49 
[a]. 

In Connecticut that the amount 
awarded was excessively high and 
contrary to the evidence is not a 
proper ground of remonstrance to 
the report.—State v. Giant's Neck 
Land & Improvement Co., 172 A. 
861, 118 Conn. 350. 

72, Pa.—Taylor v. Washington 
County, 20 Wash.Co. 24. 

20 C.J. p 1043 note 50. 

73, U.S.—Benedict v. New York, N. 

T.. 98 P. 789, 39 C.C.A. 290. 

N.Y.—In re New York, 2 N.B. 642, 
99 N.Y., 569, affirming 34 Hun 
441. 

20 C,J. p 1044 note 51. 


Erroneous principle as ground for 
setting aside report generally see 
infra § 309. 

74. Iowa.—Millard v. Northwestern 
Mfg. Co., 205 N.W. 979, 200 Iowa 
1063. 

N.Y.—In re Jamaica Bay, Borough 
of Brooklyn, City of New York, 
288 N.Y.S. 89. 247 App.Div. 449, 
affirmed 5 N.E.2d 191, 272 N.Y. 
180—^Application of Gillespie, 17 
N.Y.S.2d 15. 172 Misc. 1041. 
Evidence discoverable before trial 
is not ground for new trial,—Morgan 
County V. Jones, 12 Tenn.App. 197— 
20 C.J. p 1045 note 66. 

75y Ky.—Frazee v. Kentucky Utili¬ 
ties Co., 289 S.W. 675, 217 Ky. 
424. 

Mich,—^In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500. 249 Mich. 630. 

20 C.J. p 1045 note 70. 

Evidence withdrawn 

Improperly admitted evidence, 
even though later withdrawn, con¬ 
stitutes ground for a new trial where 
prejudice is affirmatively shown.—^De 
Vore V. State Highway Commission, 
64 P.2d 971, 143 Kan. 470. 

In Fennsylvania 

(1) Under the statute relating to 
turnpikes exceptions may bring up 
for review the instructions given 
to the Jurors on matters of law, 
but not Questions as to the admis¬ 
sibility of evidence for issuing of 
subpoenas, or compelling of wit¬ 
nesses or the production of papers. 
—^In re Chambersburg & B. Turnp. 
Road, 20 Pa.Super. 173. 

(2) The admission of incompetent, 
irrelevant, and immaterial evidence 
in proceedings before viewers is not 
ground for exception to their re¬ 
port since the evidence is not prop¬ 
erly a part of their report and the 
hearing before them need not pro¬ 
ceed according to the rules of evi¬ 
dence applicable in a court trial.— 
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Petition of Meyers, 18 Pa.Dist. & Co. 

757. 

[76. U.S.—U. S. V. Kennesaw Moun¬ 
tain Battlefield Ass’n, C.C.A.Ga., 
99 P.2d 830, certiorari denied Ken¬ 
nesaw Mountain Battlefield Ass'n 
V. U. S., 59 S.Ct 587, 306 U.S. 
646, 83 L.Ed. 1045. 

N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.Y.S. 801, 234 
App.Div. 583—^Adirondack Power 
& Light Corporation v. Evans, 235 
N.Y.S. 569, 226 App.Div. 490. 

20 C.J. p 1045 note 71. 

77. U.S.—^U. S. V. Pour Parcels of 
Land in City of New York, D.C.N. 
Y., 20 P.Supp. 806. 

MIcIl—I n re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 530. 

Mo.—City of St. Louis v. Rossi, 64 
S.W.2d 600, 333 Mo. 1092. 

N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.Y.S. 801, 234 
App.Div. 683—^Adirondack Power 
& Light Corporation v. Evans, 235 
N.Y.S. 569, 226 App.Div. 490—Ap¬ 
peal of Bronx Parkway Commis¬ 
sion, 182 N.Y.S. 760, 192 App.Div. 
412, affirmed 130 N.E. 912, 230 N.Y. 
607—Hawley v. Village of Elmira 
Heights, 297 N.Y.S. 732, 163 Misc. 
787—^In re Putnam County, 273 N. 
Y.S. 933, 152 Misc. 185—In re 
Board of Sup’rs of Putnam Coun¬ 
ty, 266 N.Y.S. 205, 148 Misc. 803 
—^Application of Board of Sup’rs 
of Chenango County for Appoint¬ 
ment of Corners of Appraisal in 
Condemnation Proceeding, 261 N. 
Y.S. 76, 145 Misc. 353—Board of 
Hudson River Regulating Dist. v. 
John A. Willard Realty & Lumber 
Co., 258 N.Y.S. 876, 144 Misc. 478, 
reversed on other grounds 271 N. 
Y.S. 938, 241 App.Div. 896, mo¬ 
tion denied 196 N.E. 57-3, 267 N. 
Y. 649—^Board of Hudson River 
Regulating Dist. v. Cady, 228 N. 
Y.S. 159, 131 Misc. 768—In re War¬ 
ren and James Streets in City of 
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The court to which the report is submitted, o 
in which the verdict is returned, usually has powe 
to set it aside on the ground that it is excessive o 
inadequate.®^ Where, however, there is evidence t 
sustain the verdict or award, and the amount there 
of is not palpably excessive or inadequate, the cour 
will not ordinarily set it aside on that ground,® 
unless the commissioners have fallen into some er 


Syracuse, 223 N.Y.S. 529, 130 Misc. 
136—^Board of Education of Union 
Free School Dist. No. 1 of Town 
of Webster v. Corningr, 175 N.T.S. 
278. 

Ohio.—Strahlem v. County Commis¬ 
sioners of Shelby County, 1 Ohio 
N.P., N.k, 249. 

Okl.—Oklahoma Union Ry. Co. v. 

Baskas, 231 P. 220, 104 Okl. 268. 
Pa.—Appeal of Scholl, 141 A. 44, 292 
Pa. 262—^Petition of Meyers, 18 Pa. 
Bist. & Co. 757—^Auch v. Susque¬ 
hanna Pipe Line Co., 47 Bauph.Co. 
287. 

Tenn.—^Pound v. Fowler, 133 S.W.2d 
486, 175 Tenn. 220. 

Va.—Talbot v. City of Norfolk, 163 
S.B. 100, 158 Va. 387—^Appalachian 
Power Co. v. Johnson, 119 S.B. 253, 
137 Va. 12. 

Wash.—Longview, P. & N. Ry. Co. 

V. Olson, 228 P. 699, 131 Wash. 4. 
20 C.J. p 1045 note 73. 

Inadequate or excessive damages see 
infra § 310. 

Award will he set aside 

(1) Where the report discloses 
that no allowance for benefits was 
made.—Lavigne v. Village of Alex¬ 
andria Bay, 263 N.Y.S. 6, 238 App. 
Biv. 22. 

, (2) Where the report shows that 
the commissioners proceeded under 
an erroneous theory as to the ex¬ 
tent to which the land sought to be 
condemned was subject to a preexist¬ 
ing easement.—City of St. Louis v. 
Cooper Carriage Woodwork Co., Mo., 
216 S.W. 944. 

(3) Where the Jurors or commis¬ 
sioners failed to take into consider¬ 
ation an element of damage for 
which the owner is entitled to be 
compensated.—^Belaware County ‘ v. 
Wakeman, 6 N.Y.S.2d 166, 168 Misc. 
644. 

20 C.J. p 1047 note 80 [e]. 

N.Y.—^In re Amsterdam Water 
Comrs, 96 N.Y. 361. 

79. N.Y.—^Matter of Alexander St.» 
129 N.Y.S. 944, 145 App.Div. 495, 
appeal denied 130 N.Y.S. 1103, 145 
App.Biv. 942. 

80. N.Y.—^Matter of Croton River 
Dam, 114 N.Y.S. 75, 129 App.Biv. 
707—Matter of Blo<i Bounded by 
Ave. A, etc., 122 N.Y.S. 321, 66 
Misc. 488. ' 


Ky.—-Louisville & N. R. Co. v. 
Bumam, 284 S.W. 391, 214 Ky. 
736. 

Mo.—City of St. Louis v. Worthing¬ 
ton, 19 S.W.2d 1066—City of 
Springfield v. Ellis, App., 97 S.W. 
2d 154—State ex rel. and to Use 
of Piepmeier v. Camren, 41 S.W.2d 
992, 226 Mo.App. 100, transferred 
see. Sup., 33 S.W.2d 913. 

Biscretion of court 

(1) The allowance or refusal of an 
application to set aside an award 
on the ground of excessive or in¬ 
adequate damages is generally a 
matter of discretion with the trial 
court. 

Mo.—City of St. Louis v. Franklin, 
26 S.W.2d 954, 324 Mo. 1212. 

N.C.—City of Durham v. Lawrence, 
200 S.B. 880, 215 N.C. 75. 

Pa.—Jordan v. Clearfield County, 
164 A. 98, 107 Pa.Super. 441. 

(2) Allowance of application held 
not abuse of discretion.—City of 
St. Louis V. Rossi, Mo., 55 S.W.2d 
946—City of St. Louis v. Worthing¬ 
ton, Mo., 19 S.W.2d 1066. 

(3) Refusal of application held not 
abuse of discretion. 

U. S.—Morton Butler Timber Co. v. 
U. S., C.C.A.Tenn., 91 P.2d 884. 

D.a—Willis V. U. S., 99 F.2d 362, 69 
App.B.C. 129. 

Mo.—City of St. Louis v. Pope, 121 
S.W.2d 861. 

Xn Indiana 

(1) It has been held that exces¬ 
siveness of damages as ground for 
new trial applies only to actions in 
tort and not to condemnation pro¬ 
ceedings.—Chicago, I, & L. R. Co. v. 
Ader, 110 N.E. 67, 184 Ind. 235— 
Pittsburgh, C., C, & St. L. R. Co. v. 
Crockett, 106 N.E. 876, 182 Ind. 
490. 

(2) But it has also been held that 
an assessment of damages on a writ 
of ad quod damnum may be set 
aside as too high or too low.—^Peck v. 
Rensselaer, 8 Blackf. 312—Chapman 

V. Groves, 8 Blackf. 308. 

in Washington 

(1) The text rule now applies.—^In 
re Skagit River Power Plant, 201 
P. 300, 117 Wash. 368. 

(2) But formerly the contrary had 
been held.—U. S. v. Freeman, D.C. 


Wash., 113 F. 370—^U. S. v. Tennam 
D.C.Wash., 93 F. 613. 

20 C.J. p 1048 note 81. 

8A Ga.—^Lee v. State Highway Be 
partment, 195 S.B. 462, 57 Ga.Api 
2d 398. 

La.—Louisiana Highway Commissio 
V. Hoell, 140 So. 485, 174 La. 30! 
N.Y.—^Application of Gillespie, 13 h 
Y.S.2d 541, 257 App.Biv. 1059- 
Board of Hudson River Regulal 
ing Bist. V. John A. Willar 
Realty & Lumber Co., 271 N.Y.J 
938, 241 App.Div. 896, reversin 
258 N.Y.S. 876, 144 Misc. 478, an 
motion denied 196 N.B. 573, 26 
N.Y. 549—Lavigne v. Village c 
Alexandria Bay, 263 N.Y.S. 6, 23 
App.Biv. 22—In re Board of Sup'i 
of Putnam County, 266 N.Y.S. 20 
148 Misc. 803—^Application c 
Board of Supers of Chenans 
County for Appointment of Com*i 
of Appraisal in Condemnatio 
Proceeding, 261 N.Y.S. 76, U 
Misc. 353—Board of Sup’rs ( 
Herkimer County v. Beardslee, 2( 
N.Y.S. 216, 144 Misc. 797—Boai 
of Hudson River Regulating Bis 
V. Cady, 228 N.Y.S. 159, 131 Mis 
768—In re South-Schenectady-Mj 
riaville State Highway No. 788 
Schenectady County, 23 N.Y.S.2 
92—Board of Education of Uni< 
Free School Bist. No. 1 of Tov 
of Webster v. Corning, 175 N.' 
S. 278. 

Pa-—Taylor v. Washington Count 
20 Wash.Co. 24. 

Va.—Good V. City of Roanoke, 1.' 

S.B. 307, 148 Va. 569. 

20 C.J. p 1046 note 77. 

Inadequate or excessive compens 
tion generally see supra § 158. 
ITnless grossly out of line, t] 
award will not be set aside.—Talb 
V. City of Norfolk, 163 S.B. 100, 1 
Va. 387. 

tTnless obviously wrong or shoe 
ing sense of justice of the court, i 
award will not be set aside as exce 
sive or inadequate. 

U.S.—U. S. V. Certain Lands in Toi 
of Highlands, Orange Couni 
Southern Bist. of New York, D, 
N.T., 36 P.Supp. 968—U. S. v. Ci 
tain Lands in Town of Highlan< 
Orange County, Southern Bist. 
New York, B.C.N.Y., 36 P.Sut 
971. 


sioners award compensation only on the basis of an 
easement acquired, ^8 although objection was not 
made on proper grounds.'^® It is not enough that 
the commissioners may have acted on an erroneous 
principle, but such fact must affirmatively appear.®® 

'§ 310. -Inadequate or Excessive Dam¬ 

ages 

Unless clearly excessive or inadequate an award will 
not be set aside on that ground. 

81. 
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ror of procedure, or have adopted an erroneous 
principle in estimating the damages,especially 
where there has been a personal view of the prem¬ 
ises but if it does appear that the verdict or find¬ 
ing is clearly either excessive or inadequate, it will 
be set aside,S5 gyen though the jury viewed the 
premises.Sfi The commissioners or jurors cannot go 
outside the record evidence in making their award, 
and when the award exceeds the amount claimed 
by the landowner,8? or is less than the estimate of 
any witness,88 it may be set aside, although there 
are cases which hold that the mere fact that the 
commissioners differ from the witnesses in their 
estimate,89 and award a sum smaller than the val¬ 
uation given by such witnesses,^® is not necessarily 
ground for vacating the award, especially if there 


is other evidence on which the award may be 
based.8i 

The setting aside of an award because of its in¬ 
adequacy or excessiveness is equivalent to a ruling' 
that it is against the weight of the evidence.^^ 

§ 311. -Misconduct, Corruption, Passion,. 

or Prejudice 

An award may be set aside for prejudicial misconduct 
of the court, a party iitigant, or counsei. So, aiso, it may 
be set aside where the jurors or commissioners, were in¬ 
fluenced by fraud, corrupt motives, passion, or prejudice, 
or where they have been guilty of misconduct. 

An award may be set aside where the court,®^ 
or a party litigant®^ has been guilty of prejudicial 


N.Y.—In re Smith St. Bridge in City 
of Rochester, 255 N.T.S. 801, 234 
App.Div. 583—^Adirondack Power & 
Light Corporation v. Evans, 235 N. 
Y.S. 569, 226 App.Div. 490—Dela¬ 
ware County V. Wakeman, 6 N.Y. 
S.2d 166, 168 Misc. 644—Hawley 
V. Village of Elmira Heights, 297 
N.Y.S. 732, 163 Misc. 787—Applica¬ 
tion of Board of Supers of Sulli¬ 
van County, 278 N.Y.S. 870, 164 
Misc. 723—In re Putnam County, 
273 N.Y.S. 933, 152 Misc. 186—In 
re Luzerne-Lake George County 
Highway No. 804, 261 N.Y.S. 894, 
145 Misc. 736—^Board of Hudson 
River Regulating Dist. v. John A. 
Willard Realty & Lumber Co,, 258 
N.Y.S. 876, 144 Misc. 478, reversed 
on other grounds 271 N.Y.S. 938, 
241 App.Div. 896, motion denied 
196 N.B. 573, 267 N.Y. 649—In re 
Warren and James Streets in City 
of Syracuse, 223 N.Y.S. 629, 130 
Misc. 136. 

Amouxit.must be so large or so liu 
adequate as to evince passion, preju¬ 
dice, corruption, or misconception 
of law. 

Miss.—Mississippi State Highway 
Commission v. Williamson, 179 So. 
736, 181 Miss. 399. 

Pa.—Hootman v. Washington County, 
21 Wash.Co. 25. 

Va.—^Hannah v. City of Roanoke, 139 
S.E. 303, 148 Va. 554. 

20 C.J. p 1046 note 77 [b]. 

83. U.S.—^U. S. V. Pour Parcels of 
Land in City of New York, D.C.N. 
Y., 20 P.Supp. 306. 

N.Y.—Lavigne v. Village of Alexan¬ 
dria Bay, 263 N.Y.S. 6, 238 App. 
Div. 22—In re Putnam County, 273 
N.Y.S. 933, 152 Misc. 186—Applica¬ 
tion of B6ard of Sup'rs of Chenan¬ 
go County for Appointment of 
Com’rs of Appraisal in Condemna¬ 
tion Proceeding, 261 N.Y.S. 76, 145 
Misc. 363—^Board of Hudson River 
Regulating Dist. v. Cady, 228 N.Y.S. 
159, 131 Misc. 768—Board of Edu¬ 
cation of Union Free School Dist. 


No. 1 of Town of Webster v. Corn¬ 
ing. 175 N.Y.S. 278. 

Va.—Talbot v. City of Norfolk, 163 S. 
E. 100, 158 Va. 387. 

20 C.J. p 1047 note 78. 

Adoption of erroneous principle as 
grround for setting aside award 
generally see supra § 309. 

84. Mont.—State v. Anderson, 13 P. 
2d 228, 230, 92 Mont. 313, citing 
Corpus Juris. 

20 C.J. p.l047 note 79. 

85. Cal.—City of San Diego v. Cuy- 
amaca Water Co., 287 P. 496, 209 
Cal. 152, certiora,ri denied La Mesa, 
Lemon Grove & Spring Valley Irri¬ 
gation Dist. V. City of San Diego, 
51 S.Ct. 36, 282 U.S. 863, 75 L.Ed. 
763. 

La.—Williamson County v. Brock, 10 
N.E.2d 664, 367 Ill. 159. 

Iowa.—Campbell v. Iowa State High¬ 
way .Commission, 269 N.W. 20, 222 
Iowa 544. 

Ky.—^Louisville & N. R. Co. v. Bur- 
nam, 284 S.W. 391, 214 Ky. 736. 

Mich.—^In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 630—O’Brien v. 
Jeffries, 208 N.W. 681, 234 Mich. 
554. 

Minn.—In re Improvement of Third 
St., St. Paul, 225 N.W. 92, 177 Minn. 
169. 

Mo,—City of St. Louis v. Franklin, 
26 S.W.2d 954, 324 Mo. 1212. 

Mont.—State v. Anderson, 13 P.2d 
228, 230, 92 Mont. 313, citing Corpus 
Juris. 

Pa.—Western Pennsylvania School 
for Deaf v. Borough of Edgewood, 
88 Pittsb.Le%.J. 383. • 

W.Va.—^Virginian Power Co. v. Broth- 
erton, 110 S.E. 546, 90 W.Va. 165. 

Wis.—Jewell v. Wisconsin-Minnesota 
Light & Power Co., 194 N.W. 31, 
181 Wis. 56. 

20 C.J. p 1047 note 80. 

Remission of excess see infra § 313. 

Passion and prejudice 

The rule that, if verdict appears 
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to be so excessive as to indicate pas¬ 
sion and prejudice in ordinary neg¬ 
ligence cases, verdict should be set 
aside, applies to condemnation pro¬ 
ceedings.—Luthi V. Iowa State High¬ 
way Commission, 276 N.W. 586, 224 
Iowa 678—20 C.J. p 1047 note 80 [dj. 

88. Mont.—State v. Anderson, 13 P. 

2d 228, 92 Mont. 313. 

N.Y.—^In re Ft. Schuyler Road in 
City of New York, 204 N.Y.S. 161, 
209 App.Div. 25. 

87. N.Y.—‘Matter of Hamilton Place, 
122 N.Y.S. 660, 67 Misc. 191. 

20 C.J. p 1048 note 82. 

88. Ill.—^Rockford v. Mower, 102 
N.E. 1032, 259 Ill. 604. 

20 C.J. p 1048 note 83. 

89. N.Y.—In re Bushwick Ave., 48 
Barb. 9—In re William & Anthony 
Sts., 19 Wend. 678. 

90. N.Y.—Matter of Daly, 49 N.Y.S. 
795, 26 App.Div. 326. 

20 C.J. p 1048 note 85. 

91. U.S.—McCandless v. U. S., C.C. 
AHawaii, 74 P.2d 596, certiorari 
granted.66 S.Ct. 308, 296 U.S. 570, 
80 L.Ed. 403, reversed on other 
grounds 56 S.Ct. 764, 298 U.S. 342, 
80 L.Ed. 1205. 

20 C.J. p 1048 note 86. 

82. Mo.—City of St. Louis v. Frank¬ 
lin, 26 S.W.2d 954, 324 Mo. 1212. 
Weight and sufficiency of evidence as 
ground for setting aside award in 
general see supra § 307 b. 

93. Trial Judge’s remark before jury 
indicating his personal opinion of 
weight to be given witness' testimony 
may constitute ground for new trial. 
—Durell V. Public Service Co. of 
Oklahoma, 51 P.2d 517, 174 Okl. 549. 

94. Pailure to disclose material tes¬ 
timony 

An award for damage to railroad 
company's land, on theory that com¬ 
pany would have to spend large sums 
for perpetual maintenance of rail¬ 
road bridge thereon because of great 
strain placed on bridge abutments 
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misconduct Likewise, an award may be set aside 
where counsel for party has been guilty of prejudi¬ 
cial misconduct.95 

Of or affecting jurors or commissioners. An 
award will be set aside where it clearly appears that 
the jurors or commissioners were influenced by 
fraud, corrupt motives, or by passion or prejudice,^® 
or where they have been guilty of any misconduct 
or have put themselves in a position which raises 
the suspicion that they have been subject to improp¬ 
er influences but this will furnish no ground for 
setting aside the award unless it appears that the 
party complaining of it has been prejudiced.^® 

What constitutes such bias or misconduct of or 
affecting the commissioners or jurors as will war¬ 
rant setting aside the award depends on the cir¬ 
cumstances of the particular case.®® Where one 
party, in the absence of the other, discusses with 


the commissioners, or some of them, matters con¬ 
nected with the merits of the proceeding,! or sends 
them ex parte communications relative thereto,^ a 
report in such party's favor will be set aside; but 
it has been held that this relief will not be granted 
in the absence of evidence that the decision was 
influenced by such acts.® Entertainment or refresh¬ 
ment supplied by a party in interest to any of th€ 
commissioners is ground for setting aside the re¬ 
port,^ without regard to any actual influence on the 
award but in some jurisdictions it is held that this 
will not invalidate the report in the absence of prooi 
of improper motive, or that the decision was influ¬ 
enced thereby,® especially where such action is tak¬ 
en by consent or agreement of the parties,7 or is 
known to the adverse party and not objected to al 
the hearing.® Duress is ground for setting asid( 
the report.® 


and foundations by increased flow 
of water in creek, should not stand, 
where such company had formed, but 
did not disclose, intention to abandon 
bridge at time of arguing before ap¬ 
praisal commissioners that it would 
be forced to make such expenditures. 
—^Application of Gillespie, 17 N.Y.S. 
2d 15, 172 Misc. 1041. 

95. Cal.—City of San Diego v. Cuya- 
maca Water Co., 287 P. 496, 209 
Cal. 152, certiorari denied La Mesa, 
Lemon Grove & Spring Valley Ir¬ 
rigation Dist. V. City of San Diego, 
51 S.Ct. 36. 282 U.S. 863, 75 L.Ed. 
763. 

Improper argument to jury by 
counsel is, in aggravated cases, and 
where prejudice is shown, ground 
for setting aside the verdict. 

Iowa.—^Ball v. Keokuk & N. W. R. 

Co., 37 N.W. 110, 74 Iowa 132. 

Neb.—^Festner v. Omaha & S. W. R. 

Co., 22 N.W. 557, 17 Neb. 280. 

20 C.J. p 1049 note 95 [hj*. 

MiiLor and casual error committed 
by counsel in examination of wit¬ 
nesses should not be characterized as 
misconduct sufficient to authorize the 
granting of a new trial.—State ex rel. 
State Highway Commission v. Fer- 
bert, Ho.App., 71 S.W.2d 55. 

96. Iowa.—Campbell v. Iowa State 
Highway Commission, 269 N.W. 20, 
222 Iowa 544. 

Kan.—^De Vore v. State Highway 
Commission, 54 P.2d 971, 143 Kan. 
470. 

Mich.—^In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 530. 

Va.—Budacille v. State Commission 
on Conservation and Development, 
etc., 156 S.K 829, 155 Va. 808. 
Wash.—^Longview, P. & N. Ry. Co. v. 

Qlson, 228 P. 699, 131 Wash. 4. 

20 C.J. P 1049 note 92. 


97. Cal.—City of San Diego v. Cuy- 
i amaca Water Co., 287 P. 496, 209 

Cal. 152, certiorari denied La Mesa, 
Lemon Grove & Spring Valley Irri¬ 
gation Dist. V. City of San Diego, 
51 S.Ct. 36, 282 U.S. 863, 75 L.Ed. 
763. 

Mich.—^In re Widening of State As¬ 
sessment Dist. Road No. 475, 229 
N.W. 500, 249 Mich. 530. 

Tenn.—^Pound v. Fowler, 133 S,W.2d 
486, 175 Tenn. 220. 

20 C.J. p 1049 note 93. 

98. Cal.—^Los Angeles County Flood 
Control Dist. v. Abbot, 76 P.2d 188, 
24 Cal.App.2d 728. 

Mich.—City of Detroit v. Grigg Han¬ 
na Lumber & Box Co., 296 N.W. 310, 
296 Mich. 415. 

Va.—^Hannah v. City of Roanoke, 139 

S.E. 303, 148 Va. 554. 

20 C.J. p 1049 note 94. 

Particular acts of misconduct 
That a juror made himself a wit¬ 
ness in the jury room, or failed fully 
to disclose the nature of his busi¬ 
ness relations on voir dire examina¬ 
tion, does not justify a new trial 
where it does not appear that the 
complaining party has been preju¬ 
diced thereby.—^Union Electric Light 
& Power Co. v. Snyder Estate Co., 
D.C.MO., 15 P.Supp. 379. 

99h Wis.—^Milwaukee Light, Heat & 
Tract. Co. v. Ela Co., 125 N.W. 903, 
142 Wis. 424, 27 L.R.A.,N.S., 567, 
20 Ann.Cas. 707. 

20 C.J. p 1049 note 95? 

Misconduct not warranting getting 
award aside 

(1) That property owner gave one 
of commissioners dahlia bulb while 
condemnation proceedings were pend¬ 
ing.—In re Dillman. 248 N.W. 894, 
263 Mich. 542. 

(2) That a juror had stated,in the 
presence of other jurors, during the 
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jury deliberations, that he had beei 
authorized to offer for siijailarly sit 
uated land a certain sum per acre 
was not such misconduct as to re 
quire a new trial; neither was i 
new trial required because of hii 
failure to disclose the authorizatioi 
on his voir dire examination.—^Dallas 
Power & Light Co. v. Edwards, Tex 
Civ.App., 216 S.W. 910. 

1. Wis.—^Milwaukee, Light, Heat 6 
Tract. Co. v. Ela Co., 125 N.W 
903, 142 Wis. 424, 27 L.R.A.,N.S. 
567, 20 Ann.Cas. 707. 

20 C.J. p 1050 note 96. 

2. Conn.—^Harris v. Woodstock, 2' 
Conn. 667, followed in Hickox v 
Parmelee, 21 Conn. 86. 

3. Mass.—Blake v. Norfolk County 
114 Mass. 583. 

N.T.—New York, W. S. B. R. Co 
V. Church, 31 Hun 440. 

4. Wis.—^Milwaukee Light, Heat i 
Tract. Co. v. Ela Co., 125 N.W. 903 
142 Wis. 424, 27 L.R.A.,N.S., 567 
20 Ann.Cas. 707. 

20 C.J. p 1060 note 99. 

5. N.H.—In re Newport Highway 
48 N.H. 433. 

Va.—^New River, H. & W. R. Co. \ 
Honaker, 89 S.E. 960, 119 Va. 641 
Ann.Cas.l917C 132. 

20 C.J. p 1050 note 1. 

6. Mich.—In re Dillman, 248 N.V? 
894, 263 Mich. 542. 

20 C.J. p 1050 note 2. 

7. Conn.—Beardsley v. Washingtor 
39 Conn. 265. 

8. Conn.—Williams v. Stonington, 4 
Conn. 229. 

9. N.Y.—Manhattan R. Co. v. Tomp 
kins, 69 N.T.S. 668, 69 App.Di-\ 
672. 

20 C.J. p 1051 note 5. 
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§ 312. Recommittal 

Under many statutes the court may send the report 
back, in a proper case, to the same or new commissioners 
for reconsideration or for correction or amendment. 

Under many statutes the court may, instead of 
setting aside the report absolutely, send it back, in 
a proper case, to the same or new commissioners 
for reconsideration or for correction or amend- 
ment.iO Such action has been taken by the court 
for irregularities of proceedings of the commission- 
ers,ii as where their report left questions of fact 
undecided.i2 So the report has frequently been re¬ 
mitted where the award was clearly excessive or 
inadequate where the rule for estimating dam¬ 
ages has been based on wrong principles, or . the 
amount awarded shows that the commissioners ig¬ 
nored certain elements of damages where the 
owner or the person having an inter,est in the land 
has not had proper notice of the proceedings,^® or 
has shown a good excuse for his failure to appear 
or where the commissioners have omitted properly 
to apportion the damages among the different inter¬ 
ests in the land taken.1® In many cases it is a mat¬ 
ter of discretion with the court whether it will re¬ 
mit the report to the commissioners.^^ In exercis¬ 


ing the discretion the court will not send back the 
report or grant a new trial on merely technical 
grounds, but it must appear that the party object¬ 
ing has been deprived of a substantial right.^O On 
vacating an order confirming a report on the ground 
that it was made without notice to defendants the 
court will not resubmit the report to the commis¬ 
sioners where such defendants would be entitled to 
nominal damages only.^i 

Proceedings on remission. When a matter is re¬ 
committed to the same commissioners they need not 
be resworn.22 Where a report is merely referred 
back for correction so as to conform to the state of 
facts which then existed, the commissioners cannot 
hear proofs offered by the landowners on the ques¬ 
tion of damage but an order resubmitting a 
report to commissioners who have adopted an er¬ 
roneous measure of damages, requiring them to re¬ 
consider the matter and file a new report, contem¬ 
plates a determination de novo, and it is error to 
refuse to hear new testimony.24 Where new com¬ 
missioners were directed to reconsider a previous 
report, and revise it or make a new report, it was 
error to reject testimony of the property owners 
given before the first commissioners.^^ 


10. N.y, —In re Bainbridge-Unadllla 
Part 1, State Highway, Chenango 
County, 5 N.Y.S,2d 988, 168 Mlsc. 
407—In re Board of Supers of Chen¬ 
ango County, 6 N.Y.S.2d 732—In re 
Simmons, 116 N.Y.S. 439, affirmed 
116 N.Y.S. 962, 132 App.Div. 574. 

20 C.J. p 1051 note 6. 

Amendment of report generally see 
supra § 304. 

Remission by appellate court see in¬ 
fra § 369. 

Referee’s report may be remitted 
for completion.—^Apartment & Hotel 
Financing Corporation v. Will, 231 
P. 349, 69 Cal.App. 276. 

Stating grounds of decision 

The report may be remitted to com¬ 
missioners to enable them to state 
the grounds of their decision, the 
rule adopted, and the method of com¬ 
putation.—In re Luzerne-Lake George 
County Highway No. 804, 261 N.Y.S. 
894, 145 Misc. 736—Cookinham v. 
Village of Richfield Springs, 251 N.Y. 
S. 520, 140 Misc. 760—In re Chitten- 
ango-Cazenovia, Part 1, Highway, 
223 N.Y.S. 833, 130 Misc. 616—City 
of Binghamton v. Taft, 211 N.Y.S. 
683, 125 Misc. 411. 

20 C.J. p 1051 note 6 [b]. 

Formal remission not required 
The commissioners may be called 
on for a further report of facts with¬ 
out formally recommitting the orig¬ 
inal report.—Manila R. Co. v. Mitch- 
el, 49 Philippine 801. 

11. N.Y.—In re Iiuzerne-Lake 
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George County Highway No. 804, 
261 N.Y.S. 894, 145 Misc. 736. 

20 C.J. p 1062 note 7. 

12. Conn.—State v. Giant's Neck 
Land & Improvement Co., 172 A. 
861, 118 Conn. 350. 

20 C.J. p 1052 note 8. 

Supplying facts by stipulation 
The report of the committee to re¬ 
appraise damages for taking land for 
a highway, making findings in the 
alternative dependent on whether pe¬ 
titioner was the owner of riparian 
rights, not containing the subordinate 
facts underlying its finding that he 
was such owner, should properly be 
recommitted therefor; but, with the 
indulgence of the court, they may 
be supplied by stipulation, which be¬ 
comes in substance part of the re¬ 
port.—Walz V. Bennett, 111 A. 834, 
95 Conn. 537. 

13. N.Y.—In re Board of Sup'rs of 
Chenango County, 6 N.Y.S.2d 732. 

20 C.J. p 1052 note 9. 

14. Conn.—^Andrews v. Cox, 17 A.2d 
507, 127 Conn. 455. 

N.Y.—Lavigne v. Village of Alexan¬ 
dria Bay, 263 N.Y.S. 6, 238 App. 
Div. 22—In re Board of Sup’rs of 
Chenango County, 6 N.Y.S.2d 732. 
20 C.J. p 1052 note 10. 

15. N.Y.—In re Bainbridge-XJnadilla 
Part 1, State Highway, Chenango 
County, 5 N.Y.S.2d 988, 168 Misc. 
407—In re Board of’Sup’rs of Che¬ 
nango County, 6’N.Y.S.2d 732. 

20 C.J. p 1052 note 11. 

16. N.Y.—Matter of Buffalo Grade 
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Crossing Comrs., 66 N.Y.S. 442, 
32 Misc. 99. 

17. Minn.—^In re Minneapolis R. Ter¬ 
minal Co., 36 N.W. 105, 38 Minn. 
157. 

20 C.J. p 1052 note 13. 

18. N.Y.—Matter of Bensel, 142 N.Y. 
S. 619, 157 App.Div. 924—In re 
Chapin, 34 N.Y.S. 1058. 

R.I.—In re Washington St., 3 A. 516, 
19 R.I. 156. 

19. Conn.—^Alishausky v. MacDon¬ 
ald, 167 A. 96, 117 Conn. 138. 

N.Y.—In re Chlttenango-Cazenovia, 
Part 1, Highway, 223 N.Y.S. 833, 
130 Misc. 516—In re Board of 
Sup’rs of Chenango County, 6 N.Y. 
S.2d 732. 

20 C.J. P.1052 note 15. 

20. Mass.—Brackett v. Common¬ 
wealth, 111 N.H. 1036, 223 Mass. 
119, Ann.Cas.l918B 863. 

20 C.J. p 1052 note 16. 

21. N.Y.—^Westchester County v. 
Wakefield Park Realty Co., 129 
N.Y.S. 156, 71 Misc. 488. 

22. Ill.—Low V. Galena & C. U. R. 
Co., 18 Ill. 324. 

Pa.—In re Umbria St., 32 Pa.Super. 
333. 

23. N.Y.—^New York & E. R. Co. v. 
Corey, 5 How.Pr. 177. 

24. N.Y.—^New England Tel. Co. v. 
Neiger, 152 N.Y.S. 1085, 167 App. 
Div. 402. 

25. N.Y.—Matter of Amsterdam 

Ave., 104 N.Y.S. 821, 63 Misc. 342. 
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Operation and effect of new report. The court 
has power to accept the new report,26 and when it 
is filed it relates back to the filing of the original 
report, and the amended awards contained in it be¬ 
come in legal effect the same as if contained in the 
original report.27 In some statutes it is provided 
that the second report of commissioners shall be 
final and conclusive,2® and in such case, if the new 
report neither increases nor diminishes the amount 
awarded it need not be presented to the court for 
confirmation.26 Such provision, however, does not 
prevent the court from inquiring into the fairness 
and regularity of the proceedings before the com¬ 
missioners and from setting aside their report fox' 
fraud or misconduct.20 


§ 313. Modification 

In the absence of statutory authority the court may 
not modify an award, although it may correct clerical 
errors and make mere mathematical computations. 

While, under some statutes, the court may modi¬ 
fy the award,2i it cannot as a rule do so in the ab¬ 
sence of statutory authority, its power being limited 
to the right to confirm, set aside, or remit the re- 
port.32 The court may, however, correct clerical 
errors,23 and make mere mathematical computa- 
tions.34 Where a correction is made without a re¬ 
committal, such correction relates back to the filing 
of the report.35 

Where the award is excessive the court in some 
jurisdictions,36 according to the decisions, but not 


26. Vt.—^Lryman v. Burlington, 22 Vt. 
131. 

27. R.I.—In re Washington St., 33 
A. 516, 19 R.I. 156. 

20 C.J. p 1052 note 23. 

28. N.T.—In re Prospect Park & C. 
I. R. Co.. 85 N.Y. 489, affirming 
24 Hun 199. 

20 C.J. p 1052 note 24. 

Snch pxovisloxL is not invalid 

(1) As depriving the supreme court 
of its constitutional jurisdiction.— 
In re Prospect Park & C. I. R. Co., 
supra. 

(2) Hor as denying the landowner 
due process of law.—In re Prospect 
Park & C. I. R. Co., supra. 

20 C.J. p 1053 note 27. 

29. N.Y.—^In re Prospect Park & C. 
I. R. Co., supra. 

30. N.Y.—^In re Southern Boulevard 
R. Co., 38 N.B. 276, 143 N.Y. 263. 

20 CJ. p 1053 note 28. 

31. Wyo.—^Laramie Valley Ry. Co. 
V. Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 363. 

20 C.J. p 1053 note 30. 

Modification on appeal see infra § 
367. 

Power of nonjudicial bodies to modi¬ 
fy award on review see supra § 
306 b. 

In. Connectioixt 

If it appears to the court from an 
examination of the evidence that any 
relevant or material facts were found 
by the committee or referee without 
evidence, or that any undisputed or 
admitted facts, which were relevant 
or material, were omitted from the 
report, it is the judge's duty to him¬ 
self correct the report.—State v. Gi¬ 
ant’s Neck Land & Improvement Co., 
172 A. 861, 118 Conn. 350—Hoffman 
Wall Paper Co. v. City of Hartford, 
169 A. 346, 114 Conn. 531. 

Xa iffLclilgaii 

<1) The court may amend the 
award to correct errors of law.— 


City of Detroit v. Fidelity Realty 
Co., 182 N.W. 140, 213 Mich. 448. 

(2) Thus, where the jury fixed ifhe 
compensation for property taken, but 
as a matter of law Improperly ap¬ 
portioned it, the court could correct 
the award by amendment.—City of 
Detroit v. Fidelity Realty Co., supra. 

(3) Refusal to amend award for 
mathematical errors was correct 
where different theories for appor¬ 
tionment of award between landlord 
and tenant were submitted, and it 
could not be determined which theory 
jury adopted and no claim was made 
that Jury adopted erroneous theory.— 
City of Detroit v. Kresge Foundation, 
249 N.W. 870, 264 Mich. 336. 

Taxpayer held without right to 
question modification.—^Adamson v. 
Los Angeles County, 198 P. 52, 52 
CaLApp. 125. 

32. N.M.—State ex rel. Weltmer v. 

Taylor, 79 P.2d 937, 42 N.M. 405. 
N.Y.—^In re New York Municipal Ry. 
Corporation, 179 N.Y.S. 238, 189 
App.Div. 814, affirmed New York 
Municipal Ry. Corporation v. Hol¬ 
liday, 127 N.E. 917, 228 N.Y. 561 
—^In re Bainbridge-Unadilla Part 
i 1, State Highway, Chenango Coun¬ 
ty, 5 N.Y.S.2d 988, 168 Misc. 407— 
Hawley v. Tillage of Elmira 
Heights, 297 N.Y.S. 732, 163 Misc. 
787—^Application of Board of 
Sup’rs of Warren County, 270 N.Y. 
S. 793, 150 Misc. 461, affirmed 273 
N.Y.S. 426, 242 App.Div. 720, af¬ 
firmed 195 N.E. 230, 266 N.Y. 623. 
Okl.—^Bamsdall Refining Corporation 
V. Locker, 77 P,2d 748, 749, 182 Okl. 
371, citing Corpus Juris. 

20 C,J. p 1053 note 31. 

In Indiana, under a statute provid¬ 
ing that either party may file ex¬ 
ceptions to the report within a speci¬ 
fied time in which case the cause 
shall further proceed to issue, trial, 
and judgment as, in civil actions, the 
court has no power to modify a re¬ 
port on a motion to modify filed after 
the time for filing exceptions had 
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passed.—State v. Rousseau, 199 N. 
E, 587, 209 Ind. 458. 

Under St. Louis charter 

(1) Under the St. Louis charter 
the court may modify the report of 
commissioners in reference to bene¬ 
fits. 

U.S.—City of St. Louis v. Sen ter 
Commission Co., D.C.Mo.’, 3 F.Supp. 
308, affirmed, C.C.A., Wabash Ry. 
Co. V. City of St. Louis, 64 P.2d 
921, certiorari denied Wabash Ry. 
Co. V. City of St. Louis, Mo., 54 
S.Ct. 88, 290 U.S. 668, 78 L.Ed. 
577. 

Mo.—City of St. Louis v. Senter 
Commission Co., 73 S.W.2d 389, 335 
Mo. 489—City of St. Louis v. Rossi, 

' 64 S.W.2d 600, 333 Mo. 1092—City 
of St. Louis V. Rossi, 58 S.W.2d 
965, 332 Mo. 498—City of St. Louis 
V. Hamley Realty Co., 48 S.W.2d 
938, 329 Mo. 1172—20 C.J. p 1053 
note 31. 

(2) But it has no power to change 
or modify the report as to damages. 
—City of St. Louis v. Rossi, 64 S.W. 
2d 600, 333 Mo. 1092—City of St. 
Louis V. Rossi, 58 S.W.2d 965, 332 
Mo. 498. 

33. Mo.—City of St. Louis v. Sen¬ 
ter Commission Co., 102 S.W.2d 
103, 340 Mo. 633—St. Louis v. 
Busch, 158 S.W. 309, 252 Mo. 209, 
Ann.Cas.l915A 719. 

Amendment generally see supra § 
304. 

Remitting for correction see supra S 
312. 

34. N.Y.—^New York, W. & B. R. Co. 

V. Slebrecht, 130 N.Y.S. 1005, 73 
Misc. 219. 

20 ‘C.J. p 1053 note 33. 

35. Mo.—St. Louis V. Busch, 158 S. 

W. 309, 252 Mo. 209, Ann.Cas.l915A ' 
719. 

36. PaL—^McRoberts v. Borough of 
Castle Shannon, 177 A. 212, 117 Pa. 
Super. 69. 

20 C.J. p 1053 note 36. 

Excessive award of interest 
Where the jury may have award- 
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in others,3may require the landowner to reduce 
the amount awarded as a condition of refusing a 
new trial; and, where the award is inadequate the 
court in some,38 but not in other,39 jurisdictions 
may refuse to set aside the award on the condem¬ 
nor’s agreement to a certain increase. 

§ 314. Waiver of Irregularities 

Defects and irregularities In proceedings for the as¬ 
sessment of compensation may be waived. 

Defects and irregularities in proceedings for the 
assessment of compensation niay be waived^® by 
failing to present timely objections thereto.-^i Thus 
objections may be waived by failure to make them 
to the commissioners before the award is made;^3 
and if the statute fixes a certain time within which 
objections must be filed they will be deemed waived 
unless filed within the prescribed time, ^3 or unless 
sufficient excuse is given for the failure to file with¬ 
in the prescribed iimtM Inasmuch as all parties 
have the right to except to the report on the mo¬ 


tion for its confirmation, an objection to an award 
which is not made until after the order of confir¬ 
mation is waived,^® unless good excuse is shown for 
the failure to make the objection before confirma¬ 
tion.'^ 3 

Irregularities in preliminary proceedings. As a 
general rule if a party appears at the hearing or 
trial and is heard as to his damages and the issue 
of damages is submitted to the jury or commission¬ 
ers, he waives the irregularities which have oc¬ 
curred in the proceedings preliminary to the trial of 
the issue.^^ 

Failure to pursue statutory method of review. 
Failure to pursue the method prescribed by statute 
for reviewing the finding of commissioners is a 
waiver of objections thereto.^ 3 

An owner who accepts the compensation awarded 
cannot object to the amount of the award, or claim 
that the taking was unauthorized or that the con¬ 
demnation proceedings were irregular,^3 in the ab¬ 


ed an excessive amount as interest 
under erroneous instructions of the 
court, the condemnee may be permit¬ 
ted to reduce the award by an amount 
sufficient to cure the defect, and on 
such reduction being made a new 
trial may be denied.—State Highway 
Board of Georgia v. Warthen, 189 S. 
E. 76, 54 Ga,App. 759. 

37. Mich.—^In re Owen and Me¬ 
morial Parks in City of Detroit, 
221 N.W. 279, 244 Mich. 377, 61 
A.L.R. 190. 

38. N.T.—^Hawley v. Village of El¬ 
mira Heights, 297 N.Y.S. 732, 163 
Misc. 787. 

39. Mich.—Grand Rapids v. Coit, 113 

N.W. 362, 149 Mich. 668. , - 

40. Neb.—Johnson v. Platte Valley 
Public Power & Irr. Dist., 274 N.W. 
386, 133 Neb. 97. 

20 C.J. p 1054 notes 52, 53. 

Effect of appeal see infra § 357. 
Waiver of; 

Absence of: 

Commissioner see supra § 297. 
Juror see supra § 288. 

Attempt to agree with owner see 
supra § 224. 

Compliance with statutory pre¬ 
requisites generally see supra 
$ 215. 

Defects in: 

Maps or plans see supra § 226. 
Mode of assessment see supra § 
276. 

Notice: 

Generally see supra §§ 247- 
249. 

Of application for appointment 
of commissioners see supra 
§ 293. 

Oath to jury see supra § 285, 
Parties see supra § 288. 


Summoning or impaneling jury 
see supra § 283. 

Verdict see supra § 291. 

Disqualification of: 

Commissioners see supra § 294. 
Jurors see supra § 284. 

Failure of commissioners to be 
sworn see supra § 295. 

Grounds for dismissal see infra § 
334. 

Legality of appointment of com¬ 
missioners see supra § 293. 

Objections to: 

Constitutionality of statutes see 
supra § 213, 

Right to condemn see supra §§ 
228, 267. 

Right to: 

Challenge jurors see supra § 283. 
Demand view see supra § 288. 
Jury trial see supra § 281. 

Separate trial or assessment see 
supra § 279. 

Want of notice see supra §§ 247- 
249. 

Error in granting a new trial as 
to the party objecting thereto is 
cured by his subsequent election to 
proceed in the second trial.—Gage v. 
Chicago, 31 N.E. 163, 141 111. 642. 

Where condemnor takes possession 

of and uses the property it cannot 
allege its own irregularities in pro¬ 
cedure as a reason for not paying the 
damages awarded.—Omaha v. Clarke, 
92 N.W. 146, 66 Neb. 33. 

General objection held not waived 

A general objection that the land- 
owner has not shown that he is legal¬ 
ly entitled to any award, and that 
the evidence was insufficient to Jus¬ 
tify the award, is not waived by a 
specific objection on the ground that 
the award was made on an erroneous 
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theory.—Matter of Walton Ave., 116 
N.Y.S. 471, 131 App.Div. 696. 

41. D.C.—Shannon & Luchs Const. 
Co. v. Reichelderfer, 57 F.2d 402, 

61 APP.D.C. 36. 

Ky.—Lexington & E. Ry. Co. v. Sum¬ 
ner, 245 S.W. 849, 196 Ky. 788. 
Neb.—State v. Omaha & S. I. Ry. Co., 
170 N.W. 496, 103 Neb. 40. 

20 C.J. p 1053 note 39. 

42. Vt.—Standish v. Montpelier, 44 
A. 339, 71 Vt. 287. 

20 C.J. p 1054 note 40. 

Objections not waived 
Failure of parties to request ref- • 
eree to make findings of subordinate 
facts or state rulings thereon before 
filing of referee's report did not pre¬ 
clude their seeking necessary addi¬ 
tions by remonstrance.—State v. Gi¬ 
ant's Neck Land & Improvement Co., 
172 A. 861, 118 Conn. 350. 

43. D.C.—^Walker v. Hazen, 90 P.2d 
602, 67 App.D.C. 188, certiorari de¬ 
nied 58 S.Ct. 44, 302 U.S. 723, 82 
L.Ed. 659. 

20 C.J. p 1054 note 41. 

44. N.T.—Matter of Lexington Ave., 

18 N.Y.S. 828. 

4& Mo.—^In re Aiken, 171 S.W. 342, 
262 Mo. 403. 

20 C.J. p 1054 note 43. 

46. N.Y.—In re New York Cent. & 
H. R. R. Co., 5 Hun 105. 

47. N.Y.—^Matter of Rochester, 92 
N.Y.S. 405, 102 App.Div. 181. 

20 C.J. p 1053 note 38. 

48. Cal.—^Marin Municipal Water 
Dist. v. Marin Water & Power Co., 
187 P. 764, 45 Cal.App. 270. 

20 C.J. p 1054 note 45. 

49. Cal.—Donegan v. City of Los 
Angeles, 293 P. 912, 916, 109 Cal. 
App. 673, quoting Corpus Juris. 
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sence of fraud, collusion, or prejudice nor can 
he claim the land condemned, even by a return of 
the compensation paid.51 A trustee under a will, 
however, cannot, by accepting an award, destroy or 
diminish the vested interests of remaindermen over 
whose estates he has no power ^nd a life tenant 
without knowledge of his right to a deposit of the 
total amount of the award, from which income 
would be paid to him during his life, is not barred 
from claiming such right by accepting a gross sum 
in lieu thereof,^^ although he cannot have the 
award reformed without surrendering what he re- 
ceived.*54 

§ 315. Proceedings to Confirm or Set Aside 

a. In general 

b. Right to apply 

c. Parties to application 

d. Time for application 


e. Form and requisites of application 

f. Amendment of application 

a. In General 

The modes for bringing up the report or verdict for 
review are ordinarily by motion to confirm or to set aside, 
that there be a reassessment, or by filing exceptions or 
remonstrances to which a demurrer or answer may be 
filed. The prescribed statutory remedy Is usually ex¬ 
clusive. 

Proceedings to confirm or set aside an award ar¬ 
rived at either by a- jury or commissioners in con¬ 
demnation proceedings must conform to the statu¬ 
tory requirements and rules of practice prevailing 
in the’ particular jurisdiction.®^ Dependent on the 
practice in the particular jurisdiction the modes for 
bringing up the report or verdict for review are or¬ 
dinarily by motion to confirm®® or to set aside,®^ 
that there be a reassessment,®® or by filing excep¬ 
tions.®® So the report or verdict may be brought up 


Va.—^Mayes v. Mann, 180 S.E!. 425, 
431, 164 Va. 584, citing Oorpna 
Jnxis. 

20 C.J. p 1054 note 46. 

Waiver of right to -Jury see supra § 
281. 

50 . Ohio.—^Hendrickson v. Toledo, 23 
Ohio Cir.Ct. 256. 

61. Ark.—^Brooks v. Yell County, 88 
S.W. 590, 76 Ark. 67. 

52 - N.Y.—-Mott V. Eno, 90 N.Y.S. 
608, 97 App.Div. 580, reversed on 
other grounds 74 N.E. 229, 181 N. 
Y. 346. 

53. N.Y.—In re Tucker, 172 N.Y.S. 
701. 

54. N.Y.—^In re Tucker, supra. 

55 . Ky.—^Brown v. Commonwealth 
ex rel. State Highway Commission, 
82 S.W.2d 770, 259 Ky. 631. 

56 . N.Y.—^Board' of Water Supply 
of City of New York v. Buck, 184 
N.Y.S. 437, 193 App.Div. 699, ap¬ 
peal dismissed In the Matter of 
Board of Water Supply of City of 
New York, 136 N.E. 939, 233 N.Y. 
611. 

20 C.J. p 1054 note 66. 

57 . N.Y.—Board of Water Supply of 
City of New York v. Buck, supra. 

20 C.J. p 1054 note 57. 

Hatnxe of motioiL 

Motion to set aside jury verdict 
and for new trial filed by landowner 
against whom default had been en¬ 
tered held to constitute motion for 
new trial and not one to set aside the 
default.—^Williamson County ' v. 
Brock, 10 N.E.2d 654, 367 Ill. 159. 

58 . Pa.—In re C St, 12 A. 345, 118 
Pa. 171—^In re Hopewell Tp. Road, 
12 Pa.Co. 517. 

20 C.J. p 1055 note 58. 

59. -a.S.—U. S. V. Hess, C.C.A.MO., 


71 P.2d 78, denying rehearing 70 F. 
2d 142. 

D.C.—Walker v. Hazen, 90 P.2d 502, 
67 App.D.C. 188, certiorari denied 
58 S.Ct 44, 302 U.S. 723, 82 D.Ed. 
559. 

Mo.—City of St Louis v. Franklin 
Bank, 107 S.W.2d 3—City of St 
Louis V. Franklin Bank, 100 S.W. 
2d 927—City of St Louis v. Frank¬ 
lin Bank, 100 S.W.2d 924—City of 
St. Louis V. Franklin Bank, App., 
108 S.W.2d 636. 

Va.—^Rudacille v. State Commission 
on Conservation and Development, 
etc., 156 S.E. 829, 155 Va. 808. 

20 C.J. p 1055 notes 59, 65 [a], 
Cc]. 

Nature of exceptions 

The exceptions are in the nature of 
a motion for new trial. 

D.C.—^Johnson & Wimsatt v. Hazen, 
99 F.2d 384, 69 App.D.C. 151—Nealy 
V. Hazen, 71 F.2d 692, 63 App.D.C. 
239, certiorari denied Neale v. Haz¬ 
en, 55 S.Ct 119, 293 U.S. 602, 79 L. 
Ed. 694—Mitchell v. Relchelderfer, 
57 P.2d 416, 61 APP.D.C. 60—Shan¬ 
non & Luchs Const Co. v. Reichel- 
derfer, 67 F.2d 402, 61 App.D.C. 
36. 

Mo.—City of St. Louis v. Franklin 
Bank, 110 S.W.2d 734, 341 Mo. 
913. 

Effect of flUnff exceptions 

If exceptions are filed to commis¬ 
sioners’ award, question of damages 
is all that is left in case, and out¬ 
come of that issue does not affect 
decree* of condemnation.—State ex 
rel. Union Electric Light & Power 
Co. V. Bruce, 66 S.W.2d 847, 334 Mo. 
312. 

Bemoval of exceptions 
A release of an award by a person 
to whom as owner it was wrongful¬ 
ly granted removes the exceptions 
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taken by the party exercising the 
right of condemnation.—Berry v. 
Hebron, 38 N.H. 106. 

In Pennsylvania 

(1) In an appropriate case the fil¬ 
ing of exceptions is a proper mode 
for bringing up the report or verdict 
for review.—^Penn Builders v. Blair 
County, 153 A. 433, 302 Pa. 300, 75 
A.L.R. 860—20 C.J. p 1055 note 69. 

(2) So, under the Third Class City 
Law, generally, procedural and oth¬ 
er legal questions which should be 
preliminarily disposed of by the 
court are properly raised by excep¬ 
tions to the viewers’ report.—In re 
Cavanaugh, 183 A. 360, 121 Pa.Super. 
352. 

(3) But it has been held under 
some statutes that the remedy where 
the amount of damages is objected 
to is by appeal rather than by ex¬ 
ceptions to the report.—Petition of 
Meyers, 18 Pa.Dist. & Co. 757—In re 
Construction of System of Sanitary 
Sewers in Twenty-third Ward, 41 
Lack.Jur., Pa., 43—20 C.J. p 1055 
notes 62, 63. 

(4) Where exceptions may prop¬ 
erly be filed, it has been held that 
there is no inconsistency in filing 
exceptions and at the same time en¬ 
tering an appeal.—Bowers v. Brad- 
dock Borough, 33 A. 759, 172 Pa. 596 
—20 C.J. p 1055 note 64. 

(6) St.l920, § 2743, providing for 
exceptions to, and appeal from, view¬ 
ers* reports does not make an ap¬ 
peal the exclusive remedy, nor com¬ 
pel an election/ between appeal and 
exceptions to the report.—^Appeal of 
Scholl, 141 A. 44, 229 Pa. 262. 

(6) An exception going to the va¬ 
lidity of the entire report is prop¬ 
erly considered preliminarily.—Penn 
Builders v. Blair County, supra. 
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for review by a remonstrance,although where the 
appraisers followed the order of appointment in as¬ 
sessing damages the remedy, if the order was er¬ 
roneous, is by appeal therefrom instead of a remon¬ 
strance to the report.®! 

Demurrer and answer. After the filing of a re¬ 
monstrance to a report of commissioners, the op¬ 
posing party is required in some jurisdictions to file 
a demurrer or answer thereto.®^ 

Exclusiveness of prescribed procedure. Where a 
statute provides a definite and complete procedure 
for assailing in the trial court a verdict of the jury 
or a report of commissioners, that procedure as a 
general rule is exclusive.®® 

Nature of proceedings. In some jurisdictions the 
review of a commissioner’s report by the court, on 
exceptions filed, is essentially a trial de novo.®^ 

The extent of the courts power in proceedings 
to confirm or set aside an award depends on the 


statutory provisions in the particular jurisdiction.®® 

Effect of sustaining exceptions. The sustaining 
of exceptions filed by some of the property owners 
does not vacate the entire award, and such award 
may stand as to those owners not excepting thereto, 
without reassessment.®® 

b. Right to Apply 

Either party may move to confirm or reject the re¬ 
port, but persons not parties or whose property is not af¬ 
fected are not entitled to except. 

Either party may move to confirm®^ or reject®® 
the report, or file objections thereto;®® but per¬ 
sons who are not parties, and whose property is 
not affected, are not entitled to except.*^® A cor¬ 
poration to which has been given the right of con¬ 
demnation cannot complain that the rights of any 
persons whose interests have been affected have not 
been protected.*^! Objections on motion to confirm 
may be available, although a motion to set aside the 


In. Tennessee 

It is proper for the trial court to 
act on an exception to the report di¬ 
rected alone to the adequacy of dam- 
aires where the opposingr party does 
not challenge the exception on the 
ground that appeal from the report 
is the proper remedy.—Pound v. 
Fowler, 133 S.W.2d 486, 175 Tenn. 
220 . 

60- Conn.—Antman v. Connecticut 
Light & Power Co., 167 A. 716, 117 
Conn. 230. 

20 C.J. p 1056 note 60. 

61- Conn.—^New Milford Water Co. 
v. Watson, 52 A. 947, 53 A. 57, 75 
Conn. 237. 

20 C.J. p 1055 note 61. 

62. Conn.—Antman v. Connecticut 
Light & Power Co., 167 A. 715, 117 
Conn. 230. 

Grocuids of dexnarrex 
That the corrections sought by a 
remonstrance present questions of 
fact is not a sound ground of de¬ 
murrer; but, in so far as the cor¬ 
rections sought are clearly imma¬ 
terial or irrelevant, the paragraphs 
of the remonstrance seeking such 
corrections are subject to demur¬ 
rer on that ground.—Hoffman Wall 
Paper Co. v. City of Hartford, 159 
A. 346, 114 Conn. 531. 

Determination of demurrer 

Decision sustaining demurrer to 
remonstrance was not justified by 
fact that one ground of remonstrance 
was subject to demurrer, where de¬ 
murrer was addressed to remon¬ 
strance as a whole.—State v. Giant's 
Neck Land & Improvement Co., 172 
A. 861, 118 Conn. 350. 

63. Mo.—In re Condemnation of 
Property for Park in City of St. 
Joseph, 263 S.W. 97, error dis¬ 


missed Corby’s Estate v. City of 
St. Joseph. 45 S.Ct. 361, 267 U.S. 
578, 69 L.Ed. 797. 

64. Mo.—City of St. Louis v. Ham- 
ley Realty Co., 48 S.W.2d 938, 329 
Mo. 1172. 

Not strictly a trial de novo 
To some extent the proceeding has 
the character of a trial de novo but 
it is not entirely so.—City of St. 
Louis v. Abeln, 70 S.W. 708, 170 Mo, 
318. 

65. Modification of award see supra 
§ 313. 

Power to recommit report see supra 
§ 312. 

Court held without power to fix 
value of use and occupation of prem¬ 
ises occupied by owners without pay¬ 
ment of rent after date of taking in 
condemnation, on motion to confirm 
report of commissioners, and offset 
such value against interest on award, 
notwithstanding owners are liable for 
use and occupation.—^Westchester 
County V. 'Miller, 273 N.Y.S. 930, 152 
Misc. 104. 
m Connecticut 

(1) On a remonstrance to a com¬ 
mittee's report, the court cannot re¬ 
try questions of fact tried by the com¬ 
mittee,—^Walz V. Bennett, 111 A. 834, 
95 Conn. 537—^Fox v. South Norwalk, 
82 A. 642, 85 Conn. 237. 

(2) But it can decide on subordi¬ 
nate facts reported by the commit¬ 
tee which of alternative findings of 
ultimate facts is legally sustained.— 
Walz V. Bennett, supra. 

66. D.C.—^Macfarland v. TJmhau, 34 
App.D.C., 109. 

67. N.T.—^Bloomfield & Rochester 
Natural Gaslight Co. v. Calkins, 62 
N.Y. 386, affirming 1 Thomp. & C. 
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549—^In re Metropolitan El. R. Co., 

22 N.Y.S. 298. 

68. Va.—Washington, C. & St. L. R. 
Co. v. Switzer, 26 Gratt. 661, 67 Veu . 
661. 

69- Tenn.—Camp v. Coal Creek & 
Winter’s Gap R. Co., 11 Lea 705. 
Va.—^Washington, Cin. & St. L. R. 
Co. V. Switzer, 26 Gratt. 661, 67 
Va. 661. 

70. N.Y.—Schneider v. Rochester, 54 
N.E. 721, 160 N.Y. 166, reversing 
53 N.Y.S. 931, 33 App.Div. 458. 

20 C.J. p 1055 note 69. 

Persons assessed only for benefits 

(1) An owner of land which is 

not taken in the condemnation pro¬ 
ceedings but against which benefits 
are assessed is not entitled to chal¬ 
lenge the regularity of the proceed¬ 
ings in so far as they relate to a 
taking of land, unless it clearly ap¬ 
pears that such proceedings operat¬ 
ed to his prejudice or fraud was 
practiced in making the compensa-' 
tion award.—Johnson & Wimsatt v. 
Hazen, 99 F.2d 384, 69 App.D.C. 

161—Nealy v. Hazen, 71 P.2d 692, 

63 App.D.C. 239. 

(2) In absence of unfair, unrea¬ 
sonable, or arbitrary action, those 
assessed only for street improve¬ 
ment benefits have no right to ob¬ 
ject to assessment of damages on al¬ 
leged erroneous values, since, if 
property owners who are entitled to 
damages are satisfied, those who are 
assessed only for benefits cannot 
complain.—City of St. Louis v. Sen- 
ter Commission Co., 84 S.W.2d 133, 
336 Mo. 1209. 

71. Mo.—Chicago, M. & St. P. R. 
Co. V. Baker, 15 S.W. 64. 102 Mo. 
553. 
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report on the same grounds has been denied for 
failure to show all the facts^^ 

c. Parties to Application 

Any number of landowners may join In the same ap¬ 
plication for reassessment. 

Any number of landowners, although holding by 
independent titles, may join in the same applica¬ 
tion for a reassessment.'^^ 

d. Time for Application 

Exceptions or motions to set aside or confirm should 
be timely filed. 

Exceptions or motions to set aside must be filed 
within the proper time,*^4 although the court may 
permit them to be filed after the expiration of the 
prescribed time,^^ where good cause is shown for 
the delay.*^® If a party is given leave to file ex¬ 
ceptions after the time has expired on one partic¬ 
ular ground, he cannot raise other objections on the 


hearing.'^'^ Where the statute prescribes the time 
within which exceptions shall be filed, they may be 
filed at any time within such period.*^® 

A motion to confirm should be timely filed.*^^ 

e. Form and Eeqiusites of Application 

The statutory requirements and rules of court as 
to the form and requisites of a motion or other application 
to set aside an award should be carefully observed. 

The statutory requirements and rules of court as 
to the form and requisites of a motion or other ap¬ 
plication to set aside an award should be carefully 
observed,®® although it has been held that the ap¬ 
plication need not precisely follow the statute.®^ 
The objections or exceptions must be specific;®® 
and where damages are assessed for an undivided 
interest in a tract of land a motion to set aside must 
be made as to the whole report, and not merely as 
to such interest.®® 


72. N.T,—Matter of Terminal R. 
Co., 44 N.T.S. 1012, 16 App.Div. 
515. 

73. N.Y.—People v. White, 69 Barb. 

666 . 

. Vt.—Rand v. Townshend, 26 Vt. 670. 

74. D.C.—Walker v. Hazen, 90 F.2d 
502, 67 App.D.C. 188, certiorari de¬ 
nied 58 S.Ct. 44, 802 U.S. 728, 82 
L.Ed. 569—Cafritz v. Hazen, 85 P. 
2d 260, 66 App-D.C. 94—Shannon 
& liuchs Const. Co. v. Reichelder- 
fer, 57 P.2d 402, 61 App.D.C. 36. 

Mich.—^Breisacher v. Jeffries, 193 N. 

W. 856, 223 Mich. 254. 

20 C.J. p 1066 note 79. 
fizceptioiL or motioxL held not too 
late 

Ill.—Williamson County v. Brock, 10 
N.E.2d 654, 367 111. 159. 

Motion hdd.not premature 
Under a statute allowing the con¬ 
demnor ten days after the filing of 
the report to make a motion for 
confirmation, a motion by the land- 
owner to set the report aside filed 
•within such period is not premature. 
—Board of Water Supply of City of 
New York v. Buck, 184 N.Y.S. 437. 
198 App.Diy. 599, appeal dismissed 
In the Matter of Board of Water Sup¬ 
ply of City of New York, 135 N.B. 
939. 233 N.Y. 611. 

Mailing exceptions; d^ay In ddliv- 
ery 

Under a statute requiring excep¬ 
tions to an appraisal to be filed with¬ 
in a certain time, receipt of excep¬ 
tions by proper officer within time 
prescribed is necessary to constitute 
‘‘filing** in. compliance with the stat¬ 
ute, and it is proper to refuse to 
consider exceptions not so received, 
notwithstanding they were mailed 
within such time that they would 
ordinarily haye been received, and 
that an unprecedented flood condi¬ 


tion prevented their delivery.—^Musk¬ 
ingum Watershed Conservancy Dlst. 
V. Steinmetz. 15 N.B.2d 164, 67 Ohio 
App. 502. 

Pallnrc to enter formally absolute 
confirmation on record of viewers' 
report does not extend time for filing 
exceptions thereto.^—Steigler ' v. 
Peach Bottom Tp. Road Petitioners, 
161 A 719, 106 PaSuper. 66. 

Pending demand for Jury trial 
Piling of exceptions to commis¬ 
sioners’ award, motion for declara¬ 
tory order, and motion to strike por¬ 
tion thereof are improper, while 
landowners’ demand for Jury trial is 
pending.—Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, re¬ 
hearing denied 4 P.2d 1096, 43 Wyo. 
353. 

75. N.C.—Cape Pear & T. V. R. 
Co. V. King, 34 S.E. 541, 125 N.C. 
454. 

20 C.J. p 1056 note 80, 

Under Detroit city charter^ pro¬ 
viding that in condemnation cases a 
motion for a new trial must be 
made within two days aftdr the ren¬ 
dition of the verdict, unless further 
time is allowed by the court, and 
unless the moving party makes his 
motion during the two days or se¬ 
cures an extension of time therein, 
he loses his right to move for a 
new trial, and the court cannot 
thereafter restore it; but, if the par¬ 
ty has secured an extension of time 
within the two days after verdict, 
the matter of further extension rests 
in the discretion of the court, and 
the court may within such discretion 
grant further time even after the ex¬ 
tension allowed has expired.—^Brei- 
sacher v. Jeffries, 193 N.W, 866, 223 
Mich. 254. 

73. Mo.—St. Louis v. Weber, 41 S. 
W. 965, 140 Mo. 616. 
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77. Mo.—U. S. V. Reed, 56 Mo. 665.’ 
7ft Mo.—Chicago, S. F. & C..R. Co. 

V. Eubanks, 32 Mo.App. 184. 

20 C.J. p 1056 note 83. 

79. Motion held not premature 
N.Y.—^Bennett v. Union El. R. Co., 9 
N.Y.S. 915, 5 Silv.Sup. 464. 

SO. Me.—Bryant v. Knox & Lincoln 
R. Co., 61 Me. 300. 

20 C.J. p 1055 note 59 [a], p 1056 note 
72. 

Particular requisites 

(1) A motion to set aside an award 
for misconduct of jurors must state . 
the names of the jurors charged 
with the misconduct and the nature 
of their misconduct.—Lennox v. 
Knox & L. R. Co., 62 Me. 322. 

(2) A remonstrance seeking addi¬ 
tion of facts to a referee’s report 
should state the particular facts 
sought to be added, or indicate them 
with reasonable certainty, and should 
properly present the issue in connec¬ 
tion with which the facts are sought 
to be added; a remonstrance, in or¬ 
der to present a ruling by a com¬ 
mittee or referee, should state it 
as is required to be done in findings 
of a trial court on appeal.—State v. 
Giant’s Neck Land & Improvement 
Co., .172 A. 861, 118 Conn. 350. 
Objection, held sufficient 

N.Y.—^Matter of Alexander St., 129 
N.Y.S. 944, 145 App.Dlv. 495, ap¬ 
peal denied . 130 N.Y.S. 1103, 145 
App.Div. 942. 

81 , Minn.—Bumstein v. Minneapo¬ 
lis, 150 N.W. 398, 128 Minn. 632— 
Noodelman v. Minneapolis, 150 N. 
W. 398, 128 Minn. 631. 

8 ft U.S.—St. Bernard Cypress Co. v. 

U. S„ C.C.A.La., 66 P.2d 711. 

D.C.—Henderson v. Mcfarland, 23 
App.D.C. 312. 

83. Cal.—Southern Pac. R. Co. v. 
Wilson, 49 Cal. 396. 
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Verification. Where a verification is necessary 
one of the objectors may verify for all.^^ 

f. Amendment of Application 

A motion or other application to set aside an award 
may be amended. 

In a proper case a motion or other application to 
set aside an award may be amended.^® 

§ 316.-Notice 

Notice of the filing of a motion to confirm or of ob¬ 
jections to the award is generally required. 

Whether notice of a motion to confirm is neces¬ 
sary depends on the statute under which the land 
has been condemned. Such notice is usually re¬ 
quired,®® even as to a defendant .entitled to nom¬ 
inal damage only,®^ although failure to give notice 
does not deprive the court of jurisdiction already 
acquired.®® Under some statutes, however, it is nec¬ 
essary for the party objecting to the report “^o take 
action within a time limited, if he wishes to prevent 
confirmation, even though he has no notice.®® No¬ 
tice of the filing of a motion for -new trial®® or of 
exceptions to the report®^ is sometimes required. 

Waiver. As in other cases the right to notice 
may be waived.®^ 


§ 317 

§ 317. -Hearing and Proof 

a. In general 

b. Evidence 

a. In Greneral 

One duly filing objections to an award is entitled to a 
hearing thereon which in a proper case may-be continued. 
On such hearing the report of commissioners is entitled to 
great weight with the court. 

One duly filing objections to an award has the 
right to be heard thereon and to have the court con¬ 
sider and pass on his objections.®® Questions pre¬ 
viously decided by the court, however, will not be 
reviewed on a motion to confirm.®^ 

Notice of hearing. Except where the statute so 
provides, no notice of the time and place of the 
hearing need be given.®® 

Continuances. In a proper case the court may 
continue the hearing.®® 

Stenographic record. On a hearing of objections 
to the preliminary report in condemnation proceed¬ 
ings the stenographer need not take down verbatim 
the argument of counsel or the observations of the 
court.® 

Consideration of evidence before commissioners. 
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84. Ind.—Munson v. Blake, 101 Ind. 
78. 

85. Clerical errors in a timely filed 
motion for new trial may be cor¬ 
rected by amendment after the time 
for filing the motion has expired.— 
Stale ex rel. State Highway Com¬ 
mission V. Simmerman, Mo.App., 47 
S.W.2d 160. 

86 . Minn.—Lumbermen's Ins. Co. v. 
St. Paul, 85 N.W. 625, 82 Minn. 
497. s 

20 C.J. p 1056 note 87. 

Notice of filing report see supra § 
303. 

87. N.T.—Westchester County v. 
Wakefield Park Realty Co., 129 N. 
T.S. 156, 71 Misc. 488. 

88 . N.T.—Allen v. Utica, I. & E. R. 
Co., 15 Hun 80. 

89. Fla.—Heermans v. Jacksonville, 
St. A. § I. R. Co., 23 So.- 687, 40 
Fla. 86. 

20 C.J. p 1056 note 90. 

9a Time of notice 

In view of the necessity that the 
court determine whether the proper¬ 
ty need be subjected to public use, 
in a condemnation case, the verdict 
of the jury on the single issue of 
the value of the property does not 
constitute a decision after trial, 
within Code Civ.Proc. § 659, fixing 
the time within which notice of in¬ 
tention to move for new trial must 


be given.—^Hinshaw v. Superior 
Court in and for Los Angeles Coun¬ 
ty, 187 P. 41, ^5 Cal.App. 105. 

91. Cal.—Scheerer v. Hutton, 94 P. 

849, 7 Cal.App. 524. 

Pa.—In re Tioga St., 62 A. 926, 213 
Pa. 346. 

20 C.J. p 1056 note 91. 

9 ar N.C.—Board of Education of 
'Orange County v. Forrest, 137 S. 
E. 431. 193 N.C. 519. 

93. Conn.—^Antman v. Connecticut 
Light & Power Co., 167 A. 715, 117 
Conn. 230. 

Bight to heaxing before Jury 

Objections and exceptions to an 
award are not to be tried by the 
condemnation jury, but are to be 
heard by the court, and only in case 
they are sustained by the court will 
another jury be impaneled.—^Nealy v. 
Hazen, 71 P.2d 692, 63 App.B.C. 

23 9^ certiorari denied Neale v. Haz¬ 
en, 55 S.Ct. 119, 293 U.S. 602, 79 L. 
Ed. 694—Mitchell v. Reichelderfer, 
57 P.2d 416, 61 App.D.C. 50. 

The purpose of a hearing by the 
court on exceptions to a commission¬ 
ers' report is to determine whether 
or not the award should be vacated 
and the exceptor afforded a trial de 
novo.—City of St. Louis v. Gerhart 
Realty Co., 40 S.W.2d 661, 328 Mo. 
103—City of St. Louis v. Schopp, Mo., 
30 S.W.2d-733. 


The question to be deterznined by 
the trial court on hearing exceptions 
to the award is whether or not the 
award is wrong.—City of St. Louis 
V. Rossi, 64 S.W.2d 600, 333 Mo. 
1092. 

Couflicting motions 
Where one party files a motion to 
confirm and the other files one to 
set aside the report, the court in its 
discretion may require the matter to 
be determined on the motion to set 
aside.—^Board of Water Supply of 
City of New York v. Buck, 184 N.T. 
S. 437, 193 App.Div. 599, appeal 
dismissed In the Matter of Board of 
Water Supply of City of New York, 
135 N.B. 939, 233 N.Y. 611. 

94. N.Y.—Matter of Popham Ave., 
106 N.Y.S. 482, 55 Misc. 320. 

95. Ky.—Miller v. King, 128 S.W. 
2d 621, 278 Ky. 151. 

96. Where landowner is surprised 
by offer of testimony not referred 
to in the motion to set aside, the 
court may continue the hearing.— 
Washington, C. & St. L. R. Co. v. 
Switzer, 26 Gratt. 661, 67 Va. 661. 

97. N.Y.—In re Tri-Borough Bridge 
in City of New York, 285 N,Y.S. 
243, 158 Misc. 260, affirmed In re 
East 125th Street between First 
Avenue & Second Avenue in City 
of New York, 284 N.Y.S. 1009, 246 
App.Div. 717. 
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In the absence of a claim of plain mistake, partiali¬ 
ty, or fraud the court ordinarily need not consider 
the evidence before the commissioners,^® but it may 
do so on exceptions based on the ground that its 
instructions had been disobeyed in assessing the 
damages.®® 

Weight to he given report. On hearing objec¬ 
tions or exceptions to the report of commissioners or 
viewers, the report is not only viewed with as much 
favor as the verdict of a jury,^ that is, is sustained 
until it is shown to be wrong in a point of law or a 
matter of fact,® but is regarded with even greater 
respect.® It is entitled to great weight with the 
trial court^ especially on mere questions of value.® 

h. Evidence 

(1) In general 

(2) Presumptions and burden of proof 

(3) Sufficiency of showing 


(1) In General 

On hearing objections or exceptions to the award the 
court will in many jurisdictions hear evidence on the 
questions raised, either in the form of affidavits or orai 
examination, according to the practice of the particuiar 
Jurisdiction. 

On a motion to confirm or set aside, or on hear¬ 
ing exceptions to the award, the court will in many 
jurisdictions hear evidence on the question, either 
in the form of affidavits or orfil examination, ac¬ 
cording to the practice of the particular jurisdic¬ 
tion,® but as in other cases evidence not relevant to 
any issue will not be considered.*^ The report it¬ 
self may be received in evidence;® and in a proper 
case evidence may be received to show matters out¬ 
side the report,® such as fraud or misconduct,or 
to show that the commissioners improperly refused 
to hear legal testimony^^ or failed to view the prem- 
ises.i® 

A juror's affidavit cannot be received to impeach 
the verdict,1® but this rule has been held to apply 


U.S.—Guste V. U- S.. C.C.A.La.. 
55 F.2d 115. 

U.S.—Guste V. U. S., supra. 

1. N.Y.—Matter of Rogers Ave., 22 
N.T.S. 27. 29 Abb.N.Cas. 361. 

I'a*—^In re East Franklin Tp. Road, 
8 Pa.Co. 590. 

Presumption in favor of validity of 
report see infra § 317 b (2). 

3- Mo.—City of St Louis v. Pope, 
121 S.W.2d 861—City of St Louis 

V. Franklin Bank, 110 S.W.2d 734, 
341 Mo, 913—City of St. Louis v. 
Franklin Bank, 107 S.W.2d 3— 
City of St. Louis v. Franklin Bank, 
100 S.W.2d 927—City of St. Louis 

V. Franklin Bank, 100 S.W.2d 924 
—City of St. Louis v, Franklin 
Bank, App„ 108 S.W.2d 636. 

Va.—Shirley v. Russell, 140 S.E. 816, 
149 Va. 658. 

N.T.—Matter of Kingsbridge 
Road. 70 N.T.S. 1029, 34 Misc, 
729. 

20 C.J. p 1043 note 48. 

4s. Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861—City of St. Louis 

V. Franklin Bank, 100 S.W.2d 927 
—City, of St Louis v. Franklin 
Bank, 100 S.W.2d 924—City of St 
Louis V. Franklin Bank. App.. 108 
S.W.2d 636. 

Va.—Shirley v. Russell, 140 S.B. 
816, 149 Va. 658. 

Mo.—City of St Louis v. Rossi, 
64 S.W.2d 600, 333 Mo. 1092— 
City of St Louis v. Brown. 56 S. 

W. 298, 156 Mo. 546. 

R U.S.—U. S. V. Hess, C.C.A.Mo., 
71 F.2d 78, denying rehearing 70 
F.2d 142. 

D.O.—Johnson & Wimsatt v. Hazen, 
99 F.2d 384, 69 App.D.C. 151— 


Mitchell V. Reichelderfer, 57 P.2d 

416, 61 APP.D.C. 50. 

Mo.—City of St Louis v. Rossi, 64 

S.W.2d 600, 333 Mo. 1092. 

20 C.J. p 1057 note 92. 

Xn CaUfornla the review by the 
court of the report of the commis¬ 
sioners is intended to be had on the 
report itself so far as all matters 
which, should be stated there are 
concerned.—Central Pac. R. Co. v. 
Pearson, 35 Cal. 247. 

In. XTew 7ozk 

(1) As a general rule additional 
proof cannot be given by either par¬ 
ty on a motion to confirm or set 
aside a commissioners' report.—In 
re Bronx Parkway Commission, 2.02 
N.y.S. 249, 206 App.Div. 526—New 
York, W. & B. R. Co. v. Siebrecht, 
130 N.Y.S. 1005, 73 Misc. 219—20 C. 
J. p 1067 note 94. 

(2) So, on a motion to confirm, 
the court generally cannot take cog¬ 
nizance of a fact outside of the rec¬ 
ord before the commissioners.—^Mat¬ 
ter of Crotona Park, 127 N.Y.S. 379, 
142 App.Div. 666. 

(3) Ordinarily it is only where 
some of the commissioners are al¬ 
leged to have been guilty of mis¬ 
conduct, or not to be disinterested, 
that affidavits may be read on those 
questions on an application to con¬ 
firm the report—Matter of Guilford, 
83 N.Y.S. 312, 85 App.Div. 207—Mat¬ 
ter of Terminal R. Co., 44 N.Y.S. 
1012, 16 App.Div. 515. 

(4) It has been held, however, that 
affidavits as to facts which were not 
before the commissioners may be 
received to uphold the report, but 
not affidavits in opposition to the 
report.—In the Matter of William & 
Anthony Sts., N.Y., 19 Wend. 678. 
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m Virginia matters having evi¬ 
dentiary value on the question of 
damages should be brought to the at¬ 
tention of the commissioners, and 
not to the court on hearing of excep¬ 
tions to the report.—^Norfolk & W. 
R. Co. V. Virginian R. Co., 66 S.E. 
863, no Va. 631. 

7. W.Va.—^Baltimore & O. R. Co. v. 
Pittsburgh, W. & K. R. Co., 17 

W.Va. 812. 

Xrrelevant testimony, although not 
objected to, ' should be disregarded 
by the court.—City of St. Louis v. 
Turner, 55 S.W.2d 942, 331 Mo. 834. 

8. U.S.—^Wabash Ry. Co. v. City 
of St. Louis, C.C.A.MO., 64 F.2d 
921, affirming, D.C., City of St. 
Louis V. Senter Commission Co., 3 
F.Supp. 308, and certiorari denied 
Wabash Ry. Co. v.. City of St. 
Louis, Mo., 54 S.Ct. 88, 290 U.S. 

! 668, 78 L.Ed. 577. 

9. Cal.—Central Pac. R. Co. v. Pear¬ 
son, 35 Cal. 247. 

la N.Y.—Matter of Guilford, 83 N. 

Y.S. 312, 85 App.Div. 207. 

20 C.J. p 1057 note 96. 

11. Va.—Washington, C. & St. L. 
R. Co. V. Switzer, 26 Gratt. 661, 
67 Va.. 661. 

la. Mo. — St Louis T. R. Co. v. St. 
Louis, I. M. & S. R. Co., 13 S.W. 
710, 100 Mo. 419. 

I3ii Mich,—City of Detroit v. Grigg 
Hanna Lumber & Box Co., 296 N. 
W. 310, 296 Mich. 415. 

20 C.J. p 1057 note 99. 

Xn California the verdict can be 
impeached by the testimony of a 
Juror only on the issue of whether or 
not the determination was the re¬ 
sult of chance.—City of Los Angeles 
V. Hall, 284 P. 707, 103 Cal.App. 460. 
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only to a common-law jury^^ and not to affidavits or 
testimony of commissioners or viewers and such 
evi4ence may be received to show the grounds of 
their decision, or the adoption of an erroneous rule 
in assessing damages,although there is authority 
to the contrary and it has been held that, on ap¬ 
plication to confirm the report, a commissioner 
should not be permitted to stultify himself by al¬ 
leging that he signed the report without reading 
it or hearing it read.^S 

(2) Presumptions and Burden of Proof 

A commissioners’ report is presumptively valid; and 
the burden is on the party excepting or moving for a new 
trial to establish his grounds. 

The presumptions are in favor of the correct¬ 
ness of the commissioners’ report in the absence of 


any illegality or irregularity appearing on its face.^® 
Burden of proof. The burden is on the party 
excepting or moving for a new trial to establish his 

grounds.20 

(3) Sufficiency of Showing 
The exceptor must introduce sufficient substantiaf 
evidence to convince the court that the report is wrong 
before it may be set aside. 

Where evidence is required to be adduced on a 
hearing of exceptions to a report, the exceptor 
must introduce sufficient substantial evidence to con¬ 
vince the court that the report is wrong before it 
may be lawfully set aside.The evidence intro¬ 
duced must be considered in connection with the 
report,and when so considered its weight is for 
the court to determine.23 


In Texas, on the question of mis¬ 
conduct of the jury, a juror will not 
be permitted to impeach the ver¬ 
dict in the absence of a showing 
of some overt act of misconduct oc¬ 
curring during the deliberations of 
the jury.—Meyer v. Gillespie County, 
Tex.Civ.App., 109 S.W.2d 220, error 
dismissed. 

14. N.T.—^Albany Canal Bank v. 
Albany, 9 Wend. 244. 

20 C.J. p 1057 note 1. 

15. Mich.—In re State Highway 
Commissioner, 237 N.W. 42, 266 
Mich. 50. 

20 C.J. p 1057, note 2. 
la Mich.—In re State Highway 
Commissioner, supra. 

20 C.J. p 1057 note 3. 

The commissioners may not be ex¬ 
amined in detail as to the manner 
in which they arrived at the as¬ 
sessment of damages as such an 
interrogation would constitute a 
rehearing of the case.—In re Dill- 
man, 248 N.W. 894, 263 Mich. 542. 

17- Ill.—City of Chicago v. Far- 
well, 121 N.E. 795, 286 Ill. 416. 

20 C.J. p 1057 note 4. 

In Missouri a commissioner is 
competent to testify at a hearing on 
exceptions to his report if he makes 
no reference to the report or the 
award therein made but simply 
states from his own knowledge what 
in his opinion the damages will be. 
—City of St. Louis v. Schopp, 30 S. 
W.2d 733, 325 Mo*. 480. 

18- N.Y.—Rochester & Genessee 
Valley R. Co. v. Beckwith, 10 How. 
Pr. 168. 

19. Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861—City of St. Louis 
V. Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913—City of St. Louis v. 
Franklin Bank, 100 S.W.2d 927-^ 
City of St. Louis v. Franklin Bank, 
100 S.W.2d 924. 

Va.—Shirley v. Russell, 140 S.B. 816, 
149 Va. 658. 

20 C.J. P 1044 note 62. 


Every intendment is in favor of 
the action of the commissioners. 
U.S.—^U. S. v. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, Southern Dist. of New York, 
D.C.N.Y., 36 F.Supp. 971—U. S. v. 
Certain Lands in Town of High¬ 
lands, Orange County, Southern 
Dist. of New York, D.C.N.T., 36 
' F.Supp. 968. 

N.Y.—^Adirondack Power & Light 
Corporation v. Evans, 236 N.Y.S. 
669, 226 App.Div. 490—In re Nia¬ 
gara, Lockport & Ontario Power 
Co., 281 N.Y.S. 72, 133 Misc. 177, 
reversed on other grounds Niagara, 
Lockport & Ontario Power Co. v. 
Horton, 247 N.Y.S. 761, 231 App. 
Div. 402. 

20. U.S.—Wabash Ry. Co. v. City 
of St. Louis, C.C.A.MO., 64 F.2d 
921, affirming D.C., City of St. 
Louis V. Senter Commission Co., 3 
F.Supp. 308, and certiorari denied 
Wabash Ry. Co. v. City of St. 
Louis, Mo., 54 S.Ct. 88, 290 U.S. 
668 , 78 L.Bd. 677. 

Mo.—City of St. Louis v. Pope, 121 
S.W.2d 861—City of St. Louis v. 
Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913—City of St. Louis v. 
Franklin Bank, 107 S.W.2d 3—City 
of St. Louis V. Franklin Bank, 
100 S.W.2d 927—City of St Louis 
V. Franklin Bank, 100 S.W.2d 924 
—City of St. Louis v. Franklin 
Bank, App., 108 S.W.2d 636. 

N.Y.—^Application of Board of Sup’rs 
of Sullivan County, 278 N.Y.S. 870, 
154 Misc. 723. 

20 C.J. p 1057 note 7. 

21. Mo.—City of St Louis v. Pope, 
121 S.W.2d 861—City of St Louis 
V. Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913—City of St Louis v, 
Franklin Bank, 107 S.W.2d 3—City 
of St. Louis V. Franklin Bank, 100 
S.W.2d 927—City of St Louis v. 
Franklin Bank, 100 S.W.2d 924— 
City of St. Louis v. Franklin Bank, 
App., 108 S.W.2d 636. 

However, it has been held that. 


in order to sustain the assessment 
made by commissioners, the court 
must find that the property was 
damaged in the amount assessed.— 
City of St. Louis v. Gerhart Realty 
Coi, 40 S.W.2d 661. 328 Mo. 103. 
Weight to be griven report see su¬ 
pra § 317 a. 

Discretion of court 
In the absence of substantial evi¬ 
dence supporting exception that dam¬ 
ages awarded in report were gross¬ 
ly inadequate, ordering new assess¬ 
ment would be abuse of trial court’s 
discretion.—City of St. Louis v. 
Turner, 55 S.W.2d 942, 331 Mo. 834. 

An exception which rests on mere 
inference will be overruled.—In re 
Penley, 36 A. 397, 89 Me. 313. 
Evidence held to authorize setting 
aside of report 

Mo.—City of St. Louis v. Senter 
Commission Co., 73 S.W.2d 389, 
335 Mo. 489—City of St. Louis v. 
Rossi, 64 S.W.2d 600, 333 Mo. 1092. 
Evidence held not to authorize set- 
ting aside of award 
D.C.—Edwards v. Brownlow, 271 F. 
797, 50 App.D.C. 331. 

22 . Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861—City of St. Louis 
V. Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913—City of St. Louis v. 
Franklin Bank, 107 S.W.2d 3—City 
of St. Louis V. Franklin Bank. 100 
S.W.2d 927—City of St. Louis v. 
Franklin Bank, 100 S.W.2d 924. 
But it has been said that “the 

award should not be considered by 
the court as a ground for sustain¬ 
ing the same.”—City of St. Louis 
V. Schopp, 30 S.W.2d 733, 735, 325 
Mo. 480. 

23. Mo.—City of St. Louis v. Pope, 
121 S.W.2d 861—City of St. Louis 
V. Franklin Bank, 110 S.W.2d 734, 
341 Mo. 913. 

Failure of respondent to adduce evi¬ 
dence 

Even though on hearing of the 
exceptions the only evidence ad- 
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-•. Order 

a. In general 

b. Setting aside or amending 

a. In Greneral 

(1) Order of confirmation 

(2) Order of rejection 

(1) Order of Confirmation 

An Order of confirmation must conform to the statu¬ 
tory requirements in the particular jurisdiction. 

The court has no jurisdiction to order confirma¬ 
tion in any other way than that authorized by the 
statute under which condemnation has been made.24 
The order must be unconditional^s and should not 
contain superfluous statements 6 but an illegal pro¬ 
vision in the order need not render the order in¬ 
valid if the provision is not made a condition of the 
payment of the award.27 An indorsement on the 
report, signed by the clerk, stating that the report 
was confirmed on a certain date is sufficient to show 
confirmation, although no order of confirmation is 
found.^^ 

The* report when confirmed becomes a judgment 
of the court,29 but until then it is not a final ad¬ 
judication in favor of those to whom damages are 
awarded ;20 nor does it become a debt of record 
until so confirmed.31 When the report is confirmed 
after exceptions filed, the confirmation relates to 
the time of filing the report, so that interest on the 
award may be carried from that date.32 


Time of order. The issues of fact raised by ex¬ 
ceptions must be disposed of before an order of 
confirmation can be made,3 3 and generally such or¬ 
der must be made in term time.34 It may, however, 
be entered nunc pro tunc35 and, where the statute 
so provides, after the trial judge has retired from 
the bench.36 Under some statutes it is the duty of 
the court before confirming the report to see that 
the damages awarded have been paid or tendered 
and brought into court. 3 7 

(2) Order of Rejection 

An order setting aside an award should conform to 
the statutory requirements in the particular jurisdiction. 

An order setting aside an award should conform 
to the statutory requirements in the particular ju- 
risdiction.38 Thus, where.the statute so provides, it 
must state the grounds of the order.39 In the ab¬ 
sence of such a statutory requirement, however, this 
is not essential.^9 An order sustaining a demand for 
a jury to assess damages is sufficient as an order 
sustaining exceptions to the commissioners’ re- 
port.^1 Where a party moves for a new trial except 
as to a particular finding, the effect of an order 
granting a new trial generally is to set aside the 
verdict in toto.^2 

b. Setting Aside or Amending 

The court has power to vacate an order confirming oc 
setting aside an award and may amend or modify such 
order for mistakes. 

The court has power to set aside an order of con- 
finnation,*® according to the decisions, for good 


duced is that of the exceptor, and 
such evidence tends to show that the 
damages sustained were less than 
those awarded by the commission¬ 
ers. the court is nevertheless au¬ 
thorized to confirm the report, since 
the weight and value of the evi¬ 
dence, when considered in connec¬ 
tion with the report, is for the court 
to determine.—City of St. Louis v. 
P anklin Bank, Mo., 107 S.W.2d 3— 
City of St. Louis v. Franklin Bank, 
Mo., 100 S.W.2d 927-^ity of St. 
Louis V. BTanklin Bank, 100 S.'W'.2d 
924. 340 Mo. SSS^-City of St. Louis 
V. Franklin Bank, Mo.App., 108 S.W. 
2d 636. 

24. Conn.—Meriden v. Zwaln, 91 A. 

439, 88 Conn. 427. 

20 C.J. p 1057 note 14. 

2& Pa.—^In re O'Hara Tp., 87 Pa. 
366—^In re Lathrop Tp. Road, 84 
Pa. 126. 

2& Statement held mere surplusage 

Statement in order denying mo¬ 
tion for new trial that Judge con¬ 
sidered personal knowledge of land 
values.—State ex rel..^and to Use of 
Piepmeler v. Camrenf 41 S.W.2d 902, 


226 Mo.App. 100, transferred, see, 
Sup., 33 S.W.2d 913. 

27. N.Y.—Morris v. New York, 8 
N.Y.S. 763, 65 Hun. 476. 

28*- N.Y.—^Mott V. Eno, 90 N.Y.S. 
608, 97 App.Div. 580, reversed on 
another ground 74 N.E. 229, 181 N. 
Y. 346.. 

29-, N.Y.—Matter of White Plains 
Road, 94 N.Y.S. 110, 106 App.Div. 
133. 

ao. Pa.—In re Old Tacony Road, 32 
Pa.Super. 444. 

31. Pa.—^In re Old Tacony Road, su- 
! pra. 

3i2. Pa.—Pennsylvania R. Co. v. 
Cooper, 68 Pa. 408. 

33. Ind.—^Werley v. Huntington Wa¬ 
terworks Co., 37 N.E. 682, 138 Ind. 
148—^Wood V. Wilson, 12 Ind. 667. 

34. Mich.—Michigan Cent. R. Co. v. 
Tuscola County Probate Judge, 

, 48 Mich. 638. 

N.H.—^Pillsbury v. Springfield, 16 N. 
H. 566. 

35* Tenn.—^Pound v. Fowler, 133 S. 

W.2d 486, 176 Tenn. 220. 

36- Tenn.—Pound v. Fowler, supra. 
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37. Pa.—^In re Leet Tp., 7 A. 801, 
4 Pa.Cas. 464. 

20 C.J. p 1042 note 37. 

38. The order must be made in 
pursuance of an exception taken and 
sustained when the statute so re¬ 
quires.—In re Spring Garden St. 61 
Pa. 422. 

38. N.Y.—^People v, Gardner, 24 N. 
Y. 583—People v. Canal Bd., 7 
Lans. 220. 

40. Mo.—City of St. Louis v. Ros¬ 
si, 58 S.W.2d 965, 332 Mo. 498. 

’41. Mo.—School Dist. of Kansas 
City V. Phoenix Land & Improve¬ 
ment Co., 287 S.W. 621, 315 Mo. 
776. 

42. Ark.—St. Louis & S. F. R. Co. 
V. City of Fayetteville, 87 S.W. 
1174, 75 Ark. 634. 

4a N.Y.—Application of City of 
New York (Mohansic Lake) 256 N. 
Y.S. 126, 234 App.Div. 399, deny¬ 
ing reargument In re Water Sup¬ 
ply of City of New York, 264 N.Y. 
S. 973, 234 App.Div. 890, appeal 
dismissed In re Protection of Wa¬ 
ter Supply, City of New York, 184 
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cause shown,unless the landowner has been ^ilty 
of laches and a statute conferring such power 
does not impair the obligation of - contracts^® nor 
deprive a person of property without due process 
of law.'*^ Likewise an order setting aside a report 
may itself be set aside, ^8 and the report confirmed 
at a subsequent term.49 The proof required to set 


aside the order should be such as would justify a 
court in setting aside a decision, or a report of a 
referee which has been confirmed.5<> On setting it 
aside a new appraisal may be directed.®! 

Amending order. The court also has the power 
to amend or modify its order for mistakes.®^ 


L. JUDGMENT OR AWARD 


§ 319. In General 

It is ordinarily the duty of the courts to enter Judg¬ 
ment after the verdict or award is returned. 

It is the duty of the court after the verdict or 
award is returned to render judgment thereon,in 
the absence of proceedings to stay its entry,al¬ 
though under some statutes the proceedings should 
terminate in a final order and not in a judgment.®® 
Mere irregularities in the course of the proceed¬ 
ing will not render the judgment void;®® nor will 
the court search for an irregularity or technical ex¬ 


cuse to prevent payment;®*^ nor may a party take 
advantage of an irregularity which the party itself 
has caused.®® It has been held proper for a decree 
to declare title to be in a city, where the city con¬ 
demned the land, even though such land became 
part of the state and national highway systems;®® 
and judgment against the county for the taking of 
property by the state highway department was held 
proper, where direct action against the state was 
not authorized, and, by statute, the state would be 
substituted for the county as the party liable.®® 


N.E. 9<3, 260 N.T. 556, reargument 
denied 184 N.E, 111, 260 N.Y. 603. 
Followed in 265 N.Y.S. 130. 235 
App.Div. 639. 

20 C.J. p 1058 note 25. 

Order may lie vacated in part 
N.Y.—In re Harmon & Hlmrod Sts., 
146 N.Y.S. 297. 

20 C.J. p 1058 note 32. 

Power to enter new order of con¬ 
firmation 

Trial court, after expiration of 
term at which order was entered 
confirming verdict assessing bene¬ 
fits, could enter new order confirm¬ 
ing verdict on basis of new notice 
of assessment, where original assess¬ 
ment was void for' lack of notice.— 
Smith v. Gotwals, 72 F.2d 1003, 63 
App.D.C. 379. 

44. N.Y.-—Matter of Whitlock Ave., 
92 N.Y.S. 18, 101 App.Div. 639. 

20 aJ. p 1058 note 26. 

45. N.Y.—-Matter of Lexington Ave., 
18 N.Y.S. 828, appeal dismissed 81 
N.E. 625, 133 N.Y. 673. 

4& N.Y.—In re Broadway, 61 Barb. 
483, affirmed 49 N.Y. 150. 

47. N.Y.—In re Broadway, supra. 

48. Mo.—Leavenworth Terminal H. 
& Bridge Co. v. Atchison, 37 S.W. 
913, 137 Mo. 218. 

48. Mo.—Leavenworth Terminal R. 
& Bridge Co. v. Atchison, supra. 

•BO;. Minn.—State v. Hennepin Coun¬ 
ty Dist. Ct, 86 N.W. 455, 83 Minn. 
464. 

51. N.Y.—^Matter of Hudson River 
Toll Bridge, 142 N.Y.S. 949, 81 
Misc. 324. 

20 C.J. P 1058 note 34. 

58. N.Y.—Board of Hudson River 


Regulating Dist. v. De Long, 236 
N.Y.S. 245, 134 Misc. 776. 

20 C.J. p 1058 note 35. 

53. Pa.—Harvey v. Thomas. 10 
Watts 63, 36 Am.D. 141. 

20 C.J. p 1058 note 37. 

After deduction of assessments 
Court has duty to render judg¬ 
ment in condemnation proceeding 
where street improvement assess¬ 
ment was levied after commence¬ 
ment of proceeding, but amounts of 
such assessment were deducted from 
amount found due and payable.— 
City of Los Angeles v. Wilmot, 25 
P.2d 606, 134 Cal.App. 392. 

54. Md.—^Pumphrey v. Tabler, 2 A. 
2d 668, 175 Md. 498. 

55. N.Y.—In re‘ Board of Educa¬ 
tion, 11 N.Y.S. 780, 19 N.Y.Civ. 
Proc. 420. 

20 C.J. p 1058 note 38. 

55. Inegulaxity with regard to 
process 

Where notice of owner's petition 
stating case was set for certain 
day did not give notice as required 
in case of summons, judgment 
awarding damages was not void be¬ 
cause case was not at issue, since 
petition^was not institution of new 
suit, and paper served on commis¬ 
sioner was not a summons and was 
served within a reasonable time; nor 
did failure to mark or note on proc¬ 
ess served on state highway com¬ 
missioner "counterpart summons” af¬ 
fect validity of judgment or ren¬ 
der summons subject to motion to 
quash.—^Department of Highways 
and Public Works v. Gamble, 73 S. 
W.2d 175, 181, 18 Tenn. App. 96. 
railure to attach ordinaace to conu 
platnt 

Decree for condemnation should 


not be set aside because of failure 
.to attach condemnation ordinance 
to complaint where ordinances were 
referred to and introduced in evi¬ 
dence.—State V. City of Hoquiam, 
286 P. 286, 155 Wash. 678, modified 
0 x 1 other grounds 287 P. 670, 155 
Wash. 678. 

57- Tex.—^Paschsfil v. Renshaw, Civ. 

App., 142 S.W.2d 717. 

Season for mle 

In matters of eminent domain, pol¬ 
icy of law is to require that those 
enjoying such privilege shall pay 
owner for value of property appro¬ 
priated, through means provided by 
law.—Paschall v. Renshaw, supra. 

68. Iowa.—J. F. Wilcox & Sons v. 
City of Omaha; 264 N.W. 5, 220 
Iowa 1131. 

Pailure to file petition 
Where condemnors designated 
themselves as plaintiffs in notice of 
appeal to district court as well as 
in pleading filed therein, and court 
granted condemnors' motion, made 
when case was reached for trial, to 
make landowners plaintiffs and con¬ 
demnors defendants, condemnors' 
motion for judgment by confession 
for amount much less than commis¬ 
sioners' award on theory that land- 
owners had filed no petition pursuant 
to statute was properly denied.—J. 
P. Wilcox & Sons v. City of Omaha, 
supra. 

58. Tex .—Yey v. City of Fort 
Worth, Civ.App., 81 S.W.2d 228, 
error dismissed. 

80. Tenn.—Stubblefield v. Warren 
County, 93 S.W.2d 1269, 170 Tenn. 
211 . 
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Jurisdiction to enter judgment. It is not neces¬ 
sary that the courts be expressly authorized by stat¬ 
ute to render judgment, the power to do so result¬ 
ing from their general authority to render judg¬ 
ments in proceedings before them.®^ It is not in ex¬ 
cess of jurisdiction for a court to enter a judgment 
on the declaration of taking of the federal govern¬ 
ment and the entry of an ex parte order to that 
effect in a jurisdiction in which such orders'are 
authorized by implication, although not expressly 
provided for, has been held not invalid.®® Under 
a statute providing that defendant is entitled to no¬ 
tice of subsequent proceedings and of certain speci¬ 
fied steps in the proceeding, no notice need be given 
defendant of entry of judgment of condemnation 
and award of damages, since such entry presents no 
new question or issue ;®4 but defendant must be giv¬ 
en notice of entry of a decree of appropriation, 
since he has had no opportunity to be heard on the 
question of whether the money has been paid as 
provided for by statute.®® The possible absence 
of funds for the satisfaction of the judgment does 
not interfere with the jurisdictipn of the circuit 
court to render it;®® and a condemnation judgment 
is not invalid even though the funds froni which 
payment is to be made is exhausted for the cur¬ 
rent year, since the owner may collect his damages 
at a later date.®'^ 

Award or verdict as basis. Where plaintiff was 
in possession of the land at the time the proceed¬ 
ings were begun, a judgment on the award of com¬ 
missioners is as valid as one rendered on the ver¬ 
dict of a jury where exceptions are taken to the 
award.®® Where, however, the proceedings are be¬ 
fore a jury, after an assessment by commissioners, 
the judgment is one entered on the verdict and not 


on the award,®® even though the verdict is for a 
less- sum than the award.If the award is for a 
smaller sum than the verdict, and has been paid into 
court, the judgment entered on the verdict should 
be for the difference between the sum so paid and 
the amount of the verdict.71 Judgment may also, 
be rendered on an agreement of the parties entered 
of record.'^® 

Time of rendition. A premature judgment, as 
where a judgment is rendered on the filing of the 
commissioners* report to which objections were 
filed,*^® or where the clerk entered judgment on a 
verdict rendered as to damages only, and the court 
was required to draw findings as to other issues,^^ 
is a nullity and of no effect; thus an appeal from 
such judgment cannot oust the court of jurisdiction 
to enter a proper judgment.^® However, under 
statute so providing, the court may render judg¬ 
ment on a report in a fiowage case prior to the 
fiowage; and such judgment will be collectible in 
the ordinary course of procedure.^® Final judg¬ 
ment may be withheld to await determination of 
another pending proceeding.'^'^ in so far as it af¬ 
fects the enforcement of special tax bills against 
the amount awarded the judgment relates back to 
the commencement of the proceedings, and not to 
the passage of the ordinance authorizing the con¬ 
demnation.*^® 

Failure to assert claim or appear. If the statute 
requires the filing of an application by persons 
claiming damages, a judgment in favor of one who 
had not filed such application is a nullity, and a 
county attorney cannot waive the statutory require¬ 
ment and confer jurisdiction by confessing judg- 


61. Nelj.—^Dietrichs v. Lincoln, & 
N. W. R. Co.. 10 N.W. 718, 12 Neb. 

*225. 

Ohio.—Sandker v. Waid, 29 Ohio N. 
P.. N.S., 689. 

62. U.S.—^U. S. V. 72 Acres of Land, 
More or Less. Situate In City of 
Oakland, Alameda County, D.C. 
Cal., 37 r.Supp. 297. 

Season for role 

The title which vests on filing 
of declaration in connection with 
condemnation of land for public use, 
and the making of a deposit, is lack¬ 
ing in practical efCect until some 
muniment of title is pl*ovided.—^IT. 
S. V. 72 Acres of Land, More or Less, 
Situate in City of Oakland, Alameda 
County, supra. 

69. U.S.—^U. S. V. 72 Acres of Land, 
More or Less, Situate in City of 
Oakland, Alameda County, supra, 
applying Califomia law. 

6ft. Wash.—State v. City of Ho- 


Quiam, 286 P. 286, 155 Wash. 678, 
modified on other grounds 287 P. 
670, 155 Wash. 678. 

65. Wash.—State v. City of Ho- 
quiam, supra. 

Such decree should he set aside 
where entered without notice to de¬ 
fendant, and where award was not 
properly paid.—State v. City of Hoq- 
uiam, supra. 

66. Tenn.—^Baker v. Donegan, 47 S. 
W.2d 1095, 164 Tenn. 625, affirmed 
62 S.W.2d 152, 164 Tenn. 626. 

67. Ark.—Justice v. Greene County, 
85 S.W.2d 728, 191 Ark. 252. 

68. Ind.—Southern Indiana Power 
Co. V. Cook, 107 N.E. 12, 182 Ind. 
505. 

20 C.J. p 1058 note 40. 

66. Me.—^Howes v. Belfast, 72 Me. 
46. 

20 C.J. p 1058 note 41. 


76. N.J.—^Ringle v. Hudson County, 
29 A. 483, 56 N.J.Law 661. 

R.I.—^Bnnis v. Word River Branch 

R. Co., 12 R.I. 73. 

71. W.Va.—Ohio River R. Co. v. 
Harness, 24 W.Va. 511. 

72. Me.—^Howes v. Belfast, 72 Me. 
46. 

73. Tex.—Cook v. Ochiltree County, 
Clv.App., 64 S.W.2d 1018. 

76. ■ Cal.—^People v. Broome, 7 P.2d 
767, 120 Cal.App. 267. 

75. Cal.—^People v. Broome, supra. 

76. N.H.—^Newmarket Electric Co. 

V. Chase, 108 A. 382, 79 N.H. 280. 

77. Mo.—-Kansas City v. Hyde, 96 

S. W. 201, 196 Mo. 498, 113 Am.S. 
R. 766, 7 L.R.A.,N.S., 639. 

20 C.J. p 1059 note 53. 

76b Mo.—^Perkinson v. Weber, 167 S. 

W. 961, 251 Mo. 186—^Ross v. Gates, 
81 S.W. 1107, 183 Mo. 338. 
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mentJ^ In jurisdictions in which no answer is re¬ 
quired or permitted, see § 262 supra, the court may 
render judgment against a defendant who has not 
appeared, without first entering a default.*® 

§ 320. Form and Contents 

a. In general 

b. As regards compensation and payment 

thereof 

a. In General 

Except in so far as special requirements are imposed 
by statute, ruies governing the form and contents of 
judgments generally apply to condemnation judgments. 

The form and contents of the judgment depend 
largely on the provisions of the statute under which 
the proceedings are brought,*^ and the court can 
enter only the particular kind of judgment author¬ 
ized by the statute.** As to matters not provided 
for in the statutes, condemnation judgments are 
governed by rules governing the form and contents 
of judgments in civil actions generally, see the CJ. 


S. title Judgments §§ 62-86, also 33 CJ. p 1188 
note 86-p 1215 note 90, such as that the judgment 
must be definite and certain,** and must conform to 
the relief demanded in the pleadings,*^ to the ver¬ 
dict or findings,** and to stipulations or agreements 
of the parties,** although it need not incorporate a 
stipulation on the part of the condemning corpo¬ 
ration to do what it is required to do by law,**^ and 
the failure to incorporate a stipulation is a mere 
irregularity where the parties are not prejudiced by 
such failure.** 

The judgment should decide all the issues, and 
should set out all the conditions and terms of main¬ 
tenance and improvement required of the parties;** 
but an interlocutory judgment is not void because 
it determines the rights of only one of the defend¬ 
ants, where only that defendant had requested a 
jury trial.*® The granting of a joint judgment on 
appeal has been hdd to be proper even though only 
one of the defendants filed exceptions, where both 
defendants agreed to share the recovery.*^ Where 


79. Kan.—ShurtlefC v. Chase Coun¬ 
ty. 66 P. 654, 63 Kan. 645. 

80. Ill.—Chicago, T. H. & S. B. R. 
Co, V. Greenfield, 108 N.E. 750, 268 
III. 94. 

20 C.J. p 1059 note 48. 

81. Conn.—Connecticut Light & 

Power Co. v. Town of Southbury, 
111 A. 363, 96 Conn. 242, 

20 C.J. p 1059 note 54. 

Confirmation of viewers’ report 
Entry on record of decree of ab¬ 
solute confirmation of viewers’ re¬ 
port, where neither exceptions nor 
appeal were filed, was held sufficient 
entry of judgment.—Schlosberg v. 
City of New Castle, 100 Pa.Super. 
139. 

82. U.S.—U. S. V. Boston. C. C. & N. 
Y. Canal Co.,,C.C.A,Mass., 271 F. 
877. 

20 C.J. p 1059 note 55. 

83. U.S.—Postal Tel.-Cable Co. v. 
Oregon Short Line R. Co., C.C.Ida- 
ho,. 104 F. 623, affirmed 111 F. 842, 
49 C.C.A. 663. 

20 C.J. p 1059 note 57. 

Test for ambignons judgment 

If fair interpretation of ambiguous 
judgment can reasonably be given 
to language therein, judgment should 
be upheld.—^Paschall v. Renshaw, 
Tex.Civ.App., 142 S.W.2d 717. 

84. La.—Louisiana Highway Com¬ 
mission v. Boudreaux, 139 So. 521, 
19 La.App. 98. 

Mo.—Wabash Ry. Co. v. Chauvin, 
144 S.W.2d 110. 

20l C.J. p 1059 note 68. 

Saveral judgments on one petition 
It is nox error to make separate 
judgmentp as to each of several 


tracts on one petition for condemna¬ 
tion.—City of Chicago v. Chicago 
Title & Trust Co., 163 N.E. 17. 331 
Ill. 322. 

Belief held not warranted 

A petition to change water per¬ 
mits from a beneficial to a preferred 
use for municipal purposes, even if 
considered as a petition for con¬ 
demnation, cannot be the basis of 
taking from the holders of such per¬ 
mits anything more than their 
claims and settling rights injuri¬ 
ously affected by the change of use. 
—Town of Newcastle v. Smith, 205 
P. 302, 28 Wyo. 371. 

Condition based on infonnal offer 

Effectiveness of condition in de¬ 
cree awarding private way of neces¬ 
sity was held not mitigated because 
informally inserted on oral offer by 
counsel.—State v. Superior Court 
for King County, 260 P. 527, 145 
Wash. 307, 

85. Tex.—Gulf C & S. F. R. Co. v. 

Poindexter, 7 S.W. 316*, 70 Tex. 

98 . 

20 C.J. p 1059 note 59. 

Judgment held proper 

(1) Court did not err in entering 
judgment for value of land taken 
for amount found by jury in both 
plaintiff's and defendant's forms of 
report signed by jury.—Detroit In¬ 
ternational Bridge Co. v. American 
Seed Co., 228 N.W. 791, 249 Mich. 289. 
791. 

(2) In condemnation proceeding, 
on landowner's motion for judgment, 
after jury verdict for owner for one 
cent damages, entry of judgment for 
petitioner for property and for own¬ 
er for damages was proper notwith¬ 
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standing Verdict did not provide for 
judgment for petitioner.—Davis v. 
Board of Education of Anne Arundel 
County. 176 A. 878, 168 Md. 74. 

86. Ill.—Chicago v. Lord, 115 N.E. 
643, 277 Ill. 397. 

Wash.—In re Mercer St, 104 P. 133, 
• 55 Wash. 116. 

20 C.J. p 1060 note 60. 

87. Ill.—Alton & S. ‘R. Co. v. Van- 
dalia R. Co., Ill N.E. 531, 271 Ill. 
558. 

sa Cal.—City of Oakland v. 

Schenck, 241 P. 545, 197 Cal. 456. 
TXse by city and railroad 

In proceedings by city to condemn 
strip of land across railroad right 
of way, failure to incorporate in con¬ 
demnation judgment stipulation that 
land was condemned for street pur¬ 
poses, in common with use for rail¬ 
road purposes, was not prejudicial to 
railroads.—City of Oakland v. 
Schenck, supra. 

89. Wash.—State v. Superior Court 
of Lewis County, 232 P. 282, 132 
Wash. 411. 

90. Cal.—City of Los Angeles v. 
Morris. 241 P. 409, 74 Cal.App. 473. 

91. Ky.—Big Sandy & K. R. Ry. Co. 
V. Stafford, 268 S.W. 1071, 207 Ky. 
272. 

Owner and tenant 
In eminent domain proceedings 
against landowner and tenant, that 
tenant filed no exceptions to com¬ 
missioners’ report fixing damages, 
was held not to render erroneous a 
joint judgment on behalf of owner 
and tenant on appeal, where after 
institution of proceedings tenant had 
purchased land under an agreement 
whereby he was to share in any re- 
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there are several owners of distinct parcels, a sep¬ 
arate judgment should be entered as to each par- 
ceL92 

It is not necessary to provide in the judgment 
that a deed be executed by the landowner, as the 
condemning party gets title under the statute ;93 
nor is a formal decree, condemning the land for 
public use, and vesting the easement in the petition¬ 
er, necessary but it is usual for the judgment 
to contain a provision for the appropriation of the 
land.95 If the land is mortgaged the judgment 
should provide for release of the mortgage from 
the rights to be conveyed by the owner upon pay¬ 
ment of compensation.96 If the petitioner has not 
entered upon the land, the judgment should order 
such entry upon payment of the amount awarded.^? 
It is improper for a judgment to provide for the 
payment of future taxes on the property out of 

the award.98 

In the absence of a statutory requirement to that 
effect, the judgment is not required to state that 
the changes proposed are practicable and for the 
best interests of the county, and warrant the ex¬ 
pense to the public ;99 nor is it required to contain 
a definite description of the manner in which the 
improvement is to be constructed. ^ The recital 
in a judgment of the county court that objections 
to the award had been filed with the county judge, 
instead of with the county clerk, has been held not 
to negative jurisdiction or render the judgment 
void. 2 

Necessity of writing and docketing. A con¬ 
demnation judgment becomes effective as soon as 
pronounced,^ and no written order signed »by the 


judge is necessary to give it validity;^ nor is the 
judgment void because of the failure of the clerk 
to enter it on the docket.® 

Necessity of reciting facts and findings. The 
judgment of the court on a verdict need contain 
only the ultimate decision, and need not contain 
the jury’s findings;® nor need it set forth the facts 
which entitle the petitioner to make the applica- 
tion.7 However, if there are conflicting claims 
the judgment should recite all the facts necessary 
to show that the successful party is entitled to the 
money awarded.® 

Where the taking is for a temporary use the 
judgment should limit the period of use according 
to the requirements of the condemnor,® and should 
provide for return of the property in as good con¬ 
dition as when taken, or for payment of such sum 
as will enable the owner to put it back in such con¬ 
dition. For the purpose of fixing such future dam¬ 
ages, the court will retain jurisdiction of the case.^® 

b. As Regards Compensation and Payment 
Thereof 

In general, a cqndemnation Judgment should provide 
for compensation for the property condemned, and should 
be made to depend on payment thereof. 

While property cannot be condemned without 
making provision for compensation therefor, see 
§ 97, supra, payment or deposit of the damages 
and compensation awarded is not a prerequisite 
to the entry of a judgment or order of condemna¬ 
tion,prior to condemnor’s entry on the land.i2 
Thus a judgment which does not provide for com¬ 
pensation is not invalid,!® but, as appears infra § 
405, an injunction will lie to prevent the petitioner 


covery.—Sandy & K. R. Ry. Co..v. 
Stafford, supra. 

92. N.Y,—Schenectady R. Co. v. Ly¬ 
on, 89 N.Y.S. 908, 44 Misc. 276. 

93. Ind.—Indianapolis & St. L. R. 
Co. V. Smythe, 45 Ind. 322, dis¬ 
tinguishing Evansville & C. R. Co. 
V. Miller, 30 Ind. 209. 

20 C.J. p 1060 note 62. 

94u Mo.—St. Louis & K. C. R. Co. v. 
Donovan, 50 S.W. 286, 149 Mo. 93— 
Kansas City v. Knotts, 78 Mo. 356. 

95 . Ill.—^Ayer v. Chicago, 37 N.B. 67, 
«149 Ill. 262. 

20 C.J. p 1060 note 63. 

96. K.T.—Woolsey v. New Tgrk El. 
R. Co., S0> N.B. 387, 31 N.E. 891, 134 

' N.Y. 323. 

97. Ill.—Rockford. R. I. & St L. R. 
Co. V. Coppinger, 66 Ill. 510. 

98. Colo.—^Fishel v, City and County 
of Denver, 108 P.2d 236, 106 Colo. 
576. 

9% Ark.—Washington County v. 


Broyles, 17 S.W.2d 872, 179 Ark. 
733. 

1. Cal.—^Los Angeles County v. 
Rindge County, 230 P. 468, 69 Cal. 
App. 72, error dismissed Marble¬ 
head Land Co. v. Los Angeles 
County, 47 S.Ct 247, 273 U.S. 646, 
71 L.Ed. 820. 

2. Tex.—^Paschall v. Renshaw, Civ. 
App., 142 S.W.2d 717. 

3. Mich.—^Village of Ecorse v. To¬ 
ledo, C. S. & D. Ry. Co., 182 N.W. 
138, 213 Mich. 445. 

20 C.J. p 1059 note 50. 

4. Ill.—^Depue v. Banschbach, 113 
N.E. 156, 273 Ill. 574. 

5. Mich.—^Village of Ecorse v. To¬ 
ledo, C. S. & D. Ry. Co., 182 N.W. 
138, 213 Mich. 445. 

6. Ohio.—Sandker v. Waid, 29 Ohio 
N.P., N.S.. 689. 

7. Mass.—^Balch v. Essex County, 
103 Mass. 106. 
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8. Wis.—Grady v. Northwestern 

Loan & Inv. Co.. 67 N.W. 34, 93 
Wis. 229. • 

9. Idaho.—^Blackwell Lumber Co. v. 
Empire Mill Co., 160 P. 265, 29 
Idaho 421. 

10. U.S.—^In re Condemnation of 
Lands for Military Camp, D.C. 
Ark., 250 F. 314. 

20 C.J. p 1061 note 83. 

11. Ala.—State ex rel. City of Mo¬ 
bile V. Williams, 132 So. 321, 222 
Ala. 274—Jefferson County v. City 
of Birmingham, 115 So. 422, 217 
Ala. 268. 

12. Ala.—State ex rel. City of Mo¬ 
bile V. 'Williams, 132 So. 321, 222 
Ala. 274. 

13i Ark.—^Arkansas State Highway 
Commission v. Hammock, 148 S.W. 
2d 324. 

Ill.—Shute V. Chicago & M. R. Co., 
26 Ill. 436. 
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from taking possession before payment is made. 
However, it is usual for the judgment to contain a 
provision for the payment of the compensation^^ 
to the persons entitled thereto and under or 
apart from statute so providing, the order or judg¬ 
ment should provide that condemnation should be 
effective only on such payment or deposit.^® Un¬ 
der some statutes a judgment is rendered in favor 
of defendant for the damages assessed, and, after 
the damages are paid, a separate judgment is en¬ 
tered in favor of plaintiff for condemnation of the 

property.i7 

The judgment is sufficient if it sets forth or pro¬ 
vides for an appropriation of the land to the use 
of the petitioner upon payment of the damages,^® 
and it is proper for the judgment to be conditional, 
in that the condemnor has the option to pay the 
award and take the property, or abandon the pro¬ 
ceedings and incur no liability for the sum award¬ 
ed,and the court has no power to enter a judg¬ 
ment compelling payment of the awar.d where the 
condemnor could still abandon the proceeding.^® 
Thus the judgment should consist of two parts, one 
of which determines the amount to be paid in case 
the land is actually taken,2i the other of which 


should fix the defendant's costs and. disbursements, 
to which defendant is entitled whether or not the 
condemnor takes the lapd.^^ 

Judgment should be entered for the amount of 
the verdict without allowing credit for a payment 
into court, the proper time for allowing such cred¬ 
it being when the amount deposited is paid to the 
landowner.23 A joint judgment may be rendered 
for the value of the land taken and damages to 
the residue,24 although, as appears supra § 291, it 
may be required that the verdict state such amounts 
separately. Judgment refusing damages to land- 
owner because of lack of present injury may prop¬ 
erly provide that it is without prejudice to subse¬ 
quent proceedings in event of subsequent injury.^® 

Time of payment. Where the statute does not 
fix the time for payment of the award, the court 
may,2® and under some statutes is required to,27 
fix a reasonable time therefor; but this may be done 
at a subsequent term, on notice to petitioner.28 In 
the absence of statute requiring the court to fix the 
time of payment, the failure of the judgment to 
specify a time is not fatal, since payment must-be 
made within a reasonable time or the property va- 
cated.23 


14. U.S.—Con vers v. Atchison, T. & 
S. F. R. Co., Ill., 12 S.Ct. 351, 142 
XJ.S. 671. 35 L..Ed. 1153. 

20 C.J. p 1060 noce 64. 

15- Ky.—^Arnold v. Covington & 
Cincinnati Bridge Co., 1 Duv. 372. 

20 C.J. p 1060 note 65. 

Interests nndetermined 

<1) Judgment providing payment 
of compensation for condemned land 
to county treasurer for benefit of 
owners, where rights as between 
owners were not determined, was 
held proper.—Public Service Co. of 
Northern Illinois v. Rietveld, 150 N. 
R 403. 320 111. 56. 

(2) In condemnation proceedings, 
failure to adjudicate separate inter¬ 
ests of owner and lienholders was 
not error where pleadings and evi¬ 
dence were insufficient to enable trial 
court to determine respective inter¬ 
ests of lienholders.—^Isaac v. City of 
Houston, Tex.Civ.App., 60 S.W.2d 543, 
error dismissed. 

16- Ala.—State ex rel. City of Mo¬ 
bile V. Williams, 132 So. 321, 222 
Ala. 274. 

Effect of owners’ consent 

However, a condemnation judgment 
whereby state acquired title to toll 
bridge and assumed payment of 
bonds secured by first mortgage on 
toll bridge was not void upon its 
face because riot providing for pay¬ 
ment of bondholders before taJting 
of property, where bondholders con¬ 
sented to accept state’s obligation.— 


White River Bridge Corporation v. 
State, 92 S.W.2d 856, 192 Ark. 485. 

17. Idaho.—^Big Lost River Irr. Co. 
V. Davidson, 121 P. 88, 21 Idaho 
160. 

20 C.J. p 1061 note 72. 

Xb. California 

(1) Rights of parties and compen¬ 
sation are finally determined in inter¬ 
locutory decree.—City of Los Ange¬ 
les V. Aitken, 90 P.2d 377, 32 Cal. 
App.2d 524, supplemented 94 P.2d 
1045, 32 Cal.App.2d 524—City of Oak¬ 
land V. Williams, 228 P. 669, 67 
Cal.App. 701. 

(2) An interlocutory judgment is 
"‘final judgment,” warranting order 
for immediate possession.—City of 
Los Angeles v. Oliver, 294 P. 760, 
110 Cal.App. 248. 

(3) Subsequent final decree deter¬ 
mines that compensation has been 
paid.—City of Oakland v. Williams, 
supra. 

(4) And the subsequent “final or¬ 
der of condemnation” is. In fact, an 
order after final judgment.—City of 
Los Angeles v. Aitken, supra. 

(5) Other holdings see 20 C.J. p 
1061 note 72 [a]. 

18. Ala.—^London v. Sample Lumber 
Co.. 8 So. 281, 91 Ala. 606. 

20 C.J. p 1060 note 68. 

18. Ariz.—Mosher v. City of Phoe¬ 
nix, 7 P.2d 622, 39 Ariz. 470. 

Ill—^Department of Public Works 
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& Buildings v. Caldwell, 133 N.E. 
642, 301 Ill. 242. 

20 C.J. p 1060 note 69. 

Right to abandon or discontinue pro¬ 
ceedings see infra § 335. 

20. Or.—State v. Ganong, 184 P. 233, 
93 Or. 440. 

21. Or.—State v. Ganong, supra. 

22. Or.—State v. Ganong, supra. 

23. W.Va.—Chesapeake & O. R. Co. 

V. Patton, 9 W.Va. 648. 

24. Tenn.—^Union R. Co. v. Raine, 86 
S.W. 857, 114 Tenn. 569. 

25. Wis.—Rocheleau v. Consolidated 
Water Power & Paper Co., 206 N. 

W. 846, 189 Wis. 290. 

26. XJ.S.—^Des Moines v. Des Moines 
Water Co., Iowa, 230 F. 570, 144 
C.C.A. 624, affirming, D.C., 218 F. 
939. 

27. Ill.—Chicago v. Lord, 117 N.E. 
52, 279 Ill. 582. 

20 C.J. p 1061 note 86. 

Shree years from judgment to pay 
compensation and damages for con¬ 
demnation by drainage district for 
diversion canals outside of district 
was held not unreasonable time, un¬ 
der all the circumstances of the case. 
•—^Hunt Drainage Dist. v. Harness, 
148 N.E. 44, 317 Ill. 292. 

2a Ill.—Chicago & W. I. R. Co. v. 
Guthrie, 61 N.E. 658, 192 Ill. 579. 

29. Or.—State v. Mohler, 239 P. 193, 
115 Or. 562, denying petition 237 
P. 690, 115 Or. 562. 
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Manner of payment. Where the statute provides 
the manner in which the damages awarded shall 
be paid, the failure of the judgment to state the 
manner of payment is not error,*30 and it has even 
been held improper for a judgment to do so, its 
function being merely to determine the amount 
due.3i 

Payment from special fund. Where the owner 
is entitled to payment only from a special fund, a 
general judgment is not warranted.32 

Deductions and credits. The failure of a judg¬ 
ment to state that a deposit or an assessment of 
benefits be deducted from the amount of the award 
will not render the judgment invalid, since the 
credit or deduction may be made subsequently be¬ 
fore satisfaction of the judgment.33 

§ 321. -Personal Judgment for Compen¬ 

sation 

In general, whether a personal Judgment may be 
rendered against the condemnor depends on whether pos¬ 
session has been taken of the property. 

Since, as appears infra § 335, it* is the rule in 
many jurisdictions that the condemnor may, after 


judgment but before possession is acquired, aban¬ 
don the proceedings, it is ordinarily improper to 
render a personal judgment against the condemnor 
where the effect of the award and judgment is 
merely to fix the compensation, and no entry on 
the land has been made;34 but a personal judg¬ 
ment is proper where the property has been taken 
by consent or otherwise before compensation has 
been made.®^ 

§ 322. -Description of Property and 

Ownership 

A condemnation judgment shouid describe the prop¬ 
erty or Interests sought to be condemned, and the owner¬ 
ship thereof, with reasonable certainty; description by 
reference to the petition, report, or verdict is sufficient. 

The property or interests sought to be condemned 
should be described in the judgment^^ with rea¬ 
sonable certainty,or, as has been held, with suf¬ 
ficient certainty to enable a surveyor to find the 
place designated and it should follow the (de¬ 
scription in the petition's and in the verdict or 
award.^® It has been held sufficient to describe 
the land by metes and bounds,^! or even to refer 
to the verdict^^ or petition,^^ or to a map filed with 

the petition.^4 


30. Minn.—Bruns v. Town Board 
of Nicollet Tp., 243 N.W. 74, 186 
Minn. 259. 

31. Conn.—^Andrews v. Cox, 17 A.2d 
507, 127 Conn. 455. 

However, where statute directed 
court to order condemnor to pay- 
value of land to, and to file bond 
with, treasurer, it was held proper 
for court to put such orders in form 
of Judgment.—Connecticut Wght & 
Power Co. v. Town of Southbury, 111 
A. 363, 95 Conn. 242, 

33 . Iowa.—^Midwest Securities Cor¬ 
poration V- City of Des Moines, 
202 N.W. 565, 200 Iowa 245. 
Suhniissioxi to arhitration. 

Owner’s submission to arbitration 
constitutes agreement to award 
thereunder in accordance with gov¬ 
erning statutes, and, where statute 
made award payable from special 
fund, owner was not entitled to gen¬ 
eral judgment.—^Midwest Securities 
Corporation v. City of Des Moines, 
supra. 

33 . Ky.—^Kentucky & West Virginia 
Power Co. v. Saulsbury, 22 S.W.2d 
281, 231 Ky. 788. 

Pa.—^Murray v. City of Clairton, 191 
A. 618, 326 Pa. 180. 

34w U.S.—^Barnidge v. U. S., C.C.A. 
Mo., 101 P.2d 295. 

Ind.—State v. Plamme, 26 N.B.2d 
917. 

Ky.—City of Hazard v. Gay, 113 S. 

W.2d 467, 271 Ky. 818. 

20 C.J. p 1061 note 89. 


Absence of appeal 
Under statute to effect that con¬ 
demnation proceeding is not an ac¬ 
tion until appeal is taken from 
award, personal judgment may not 
be rendered in absence of appeal.— 
In re Condemnation of Land for 
State Highway Purposes, 294 P. 872, 
132 Kan. 153. 

35. Ind.—State v. Flamme, 26 N.E. 
2d 917. 

Ky.—^Taylor v. Pike County, 117 S. 

W.2d 933, 273 Ky. 659. 

Wyo.—^Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 96, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353, quoting Corpus Juris. 
20 C.J. p 1061 note 91. 

36. Tex.—^Parks v. City of Waco, 
Civ.App., 274 S.W. 1006. 

20 C.J. p 1062 note 93. 

However, it has been held unneces¬ 
sary that judgment specify nature 
of estate acquired.—^Pacific Live 
Stock Co. V. Warm Springs Irr. Dist., 
C.C.A.Or., 270 P. 555. 

Ijixuited right 

Where a limited right is desired, 
limitation should be made part of 
record by being embodied in. order 
of condemnation or otherwise.—Coos 
Bay Logging Co. v. Barclay, 79 P.2d 
672, 169 Or. 273. 

37. N.C.—'Town of Ayden v. Lan¬ 
caster, 160 S.B. 40, 197 N.C. 656. 

20 C.J. p 1062 note 94. 

Deseziption. held insuificieiLt 

(1) Description of property gen¬ 
erally, without description of spe¬ 
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cific parcels, was held insufficient.— 
Town of Perry v. Thomas, 22 P.2d 
343, 82 Utah 159. 

(2) Condemnation « judgment was 
void, where beginning point of de¬ 
scription of land condemned was de¬ 
scribed as "about 50 feet perpendi¬ 
cular distance" from a boundary line, 
which, with other vagueness, ren¬ 
dered location of land impossible.— 
Wilson V. Newton County, Tex.Civ. 
App., 269 S.W. 227, 229. 

38. Ala.—^Macon v. Owen, 3 Ala. 116. 
Kan.—Biwke v. Missouri-Kansas- 

Texas R. Co., 296 P. 380, 383, 132 
Kan. 626, citing Corpus Juris. 

39. Ill.—Chicago, O. & P. R. Co. v. 

Rausch, 92 N.E. 300, 245 Ill. 

477. 

20 C.J. p 1062 note 96. 

Judgment held void for variauce 
Tex.—Wilson v. Newton County, Civ. 
App., 269 S.W. 227. 

4XK Mo.—St. Louis & K. C. R. Co. v. 
Donovan, 50 S.W. 286, 149 Mo. 93. 

41. Kan.—Burke v. Missouri-Kansas- 
Texas R. Co., 296 P: 380. 383, 132 
Kan. 625, citing Corpus Juris. 

20 C.J. p 1062 note 98. 

4A Ill.—Peoria, B. & C. Tract. Co. 
V. Vance, 84 N.E. 607, 234 Ill. 36— 
Peoria & R. I. R. Co. v. Mitchell, 74 
Ill. 394. 

43. Ga.—^Hoch v. Candler, 9 S.E.2d 
622, 190 Ga. 390. 

20 C.J. p 1062 note 1. 

44. Cal.—Madera County v. Ray- 
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The names of the owners need not be stated if 
the judgment specifically refers to, and confirms, 
the report of the commissioners which sets out such 
names.45 xhe damages allowed each owner should 
be stated.^® 

§ 323. Recording 

A condemnation Judgment must be recorded, although 
it will be conclusive on the parties without such record¬ 
ing. 

Since a judgment of condemnation necessarily 
affects the title to the real estate involved, it is 
necessary that the judgment or final order be re¬ 
corded in the proper office,^^ although such judg¬ 
ment or order is conclusive on the parties without 
recording,particularly where the owner allows 
entry on the land, he being thereby estopped.^® 
If an award is recorded by mistake, no title passes 
so as to raise an implied contract on the part of 
the condemning party to pay the award.®® The 
judgment or order may be entered of record nunc 
pro tunc.5l 


§ 325 

§ 324. Sufficiency of Record to Support Judg¬ 
ment 

In general it is necessary, to support the judgment, 
that all jurisdictional facts appear of record. 

To support the judgment it is necessary that all 
jurisdictional facts should appear of record.®2 All 
reasonable presumptions, however, will be indulged 
in favor of the validity of the judgment,®® and 
the record need not show facts of which the court 
takes judicial notice.®^ 

§ 325. Amending and Setting Aside 

Rules governing the power of courts to amend, open, 
or set aside judgments or decrees in civil proceedings 
generally apply in condemnation proceedings; and the \ 
power of courts of equity over judgments generally ex¬ 
tends as well to condemnation judgments. 

A final decree and order directing payment of 
the award will be deemed valid until set aside.®® 
The power of the court to amend, open, or set aside 
judgments or decrees in civil actions or proceed¬ 
ings see the C.J.S. title Equity §§ 622-634, also 21 
C.J. p 701 note 51-p 722 note 16, and the C.J.S. ti¬ 
tle Judgments §§ 228-340, also 34 C.J. p 207 note 
4-p 432 note 31, extends to judgments in condemna¬ 
tion proceedings.®® Such amendment may be made 
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mond Granite Co., 72 P. 916, 989, 
139 Cal. 128. 

Kan.—Burke v. Mlssouri-Kansas- 

Texas R. Co., 2'96 P. 380, 383, 132 
Kan. 625, citing Ck>xpiis Jtuis. 
Controlling description 

Where land is condemned by metes 
and bounds and with reference to 
plat filed with petition, the street or 
alley as laid down on such plat and 
as called for in the judgment will 
control instead of some other street 
of same name previously platted but 
not opened nor accepted by public.-^ 
Fleming v. Monongahela R. Co., 95 S. 
B. 819, 82 W.Va. 1. 

45. Mo.—Thompson v. Chicago, S. P. 
& C. R. Co., IS S.W. 77, 110 Mo. 
147. 

20 C.J. p 1062 note 4. 

46. Kan.—Burke v. Missouri-Kansas- 
Texas R. Co., 29lS P. 380, 383, 
132 Kan. 625, quoting Corpus Juris. 

Mo.—^Union Depot Co. v. Frederick, 
21 S.W. Ills, 1130. 26 S.W. 350, 117 
Mo. 138. 

47. N.y. —Morgan v. New York & M. 
R. Co., 29 N.B. 990, 130 ,N.T. 693, 
affirming 7 N.Y.S. 731. 

20 C.J. p 1062 note 6. 

ConiLties of situs of property 

Although statute contains no pro¬ 
vision for recording judgment in any 
other county than that in which it is 
rendered, it may be recorded in oth¬ 
er counties in which any part of con¬ 
demned lands lie.—St. Louis & C. 
H. Co. V. Postal Tel. Co., 51 N.E. 382, 
173 Ill. 508. 

29 C.J.S.--86 


48. N.Y.—Oberfelder v. Metropolitan 
El. R. Co., 33 N.E. 937, 138 N.Y. 
181—Scheer v. Long Island R. Co., 
Ill N.Y.S. 569, 127 App.Div. 267. 

20 C.J. p 1062 note 7. 

49. N.Y.—Scheer v. Long Island R. 
Co., Ill N.Y.S. 569, 127 App.Div. 
267. 

sa Iowa.—^Dimmick v. Council 
Bluffs & St. L. R. Co., 12 N.W. 710, 
58 Iowa 637. 

20 C.J. p 1062 note 10. 

51. Ind.—Holland v. Spell, 42 N.E. 
1014, 144 Ind. 561. 

20 C.J. p 1062 note 11. 

52. Ill.—Mason County v. Purrer, 
150 N.E. 636, 320 Ill. 305. 

Tex.—^Parks v. City of Waco, Civ. 

App., 274 S.W..1006. 

20 C.J. p 1062 note 12. 

Necessity of evidence 

(1) In condemnation proceeding, 
court erred in rendering judgment for 
condemnor on written motion there¬ 
for, in absence of any evidence that 
money for damages had been paid 
over, to or taken down by landowners 
or their mortgagees, since court could 
not take judicial notice of facts al¬ 
leged in motion.—State ex rel. State 
Highway Commission v. Lindley, 113 
S.W.2d 132, 232 Mo.App. 831, con¬ 
forming to mandate State ex rel. 
State Highway Commission of Mis¬ 
souri V. Shain, 102 S.W.2d 666, 340 
Mo. 802, quashing record and re¬ 
manding cause State ex rel. State 
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Highway Commission v. Lindley, 
App., 96 S.W.2d 1066. 

(2) But judgment entered on set¬ 
tlement agreed on by parties is not 
objectionable on ground that it was 
not supported by evidence, in ab¬ 
sence of dispute regarding terms of 
agreement or contention as to bad 
faith or fraud.—^Arkansas State 
Highway Commission v. Partain, 103 
S.W.2d 53, 193 Ark. 803. 

Record held iusufflcient to sup¬ 
port judgment.—^Kerns v. Couch, 17 
P.2d 323, 141 Or. 147, adhering to 
opinion 12 P.2d 1011, 141 Or. 147. 

53. Cal.—^Marln Water & Power Co. 
V. State R. Commn., 154 P. 864, 171 
Cal. 706, Ann.Cas.l917C 114. 

20 C.J. p 1063 note 13. 

54. Mo.—^In re Independence Ave. 
Boulevard, 30 S.W. 773, 128 Mo. 
272. 

55. N.Y.—In re Clarendon Road, 299 
N.Y.S. 997, 165 Misc. 626, affirmed 
In re Opening and Extending Clar¬ 
endon Road, Borough of Brooklyn* 
City of New York, 11 N.Y.S,2d 
545, 256 App.Div. 998. 

56. Ill.—^People v. Weaver, 162 N.B. 
205, 330 Ill. 643, followed in Peo¬ 
ple V. Weaver, 162 N.B. 208, 331 
Ill. 35. 

20 C.J. p 1063 note 17. 

Consent decree not open to reconsid¬ 
eration 

Tenn.—Kentucky-Tennessee Light & 
Power Co. v. Beard, 277 S.W. 889,. 
152 Tenn. 348. 
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at a subsequent term^^ on notice to the parties, 
but only as to matters of form or for the purpose 
of correcting clerical errors.59 That the judgment 
has been paid will not affect the power of amend¬ 
ment in a proper case.^® 

A court cannot vacate a final condemnation judg¬ 
ment after the term unless it is authorized by stat¬ 
ute to do so.®i Ordinarily a judgment in con¬ 
demnation proceedings which were properly insti¬ 
tuted will not be vacated ;®2 and it has been held 
not a ground for vacating a judgment that the 
condemnor city has insufficient funds to pay the 
award on the day of judgment or within a reason¬ 
able time thereafter.®^ However, a void judg¬ 
ment may be set aside,®^ even though it has been 


satisfied of record;®® and it has been held that a 
judgment .inadvertently entered may be set aside 
and vacated on the condemnor’s motion where no 
land had been taken thereunder and no damage 
done.®® Where a judgment for damages is not a 
final judgment ripe for final process, the court may 
open it to let in the defense that the taking was 
not authorized.®*^ So a default may be set aside in 
a proper case to let in a defense, although the 
award of damages has been filed.®® 

Relief in equity. Equity has power to set aside 
a judgment in condemnation proceedings for fraud, 
gross mistake, newly discovered evidence, or where 
the court exceeded its powers,®® but not other- 


57 . Ill.—Chicago & W. I. R. Co. v. 

Guthrie, 61 N.B. 658, 192 Ill. 579. 
Mo.—^Lexington & S.- L. R. Co. v. 

Mockbee, 63 Mo. 348. 

20 C.J. p 1063 note 18. 

5& Ill.—Chicago & W. I. R. Co. v. 
Guthrie, 61 KE. 658, 192 Ill. 579. 

59. IT.S.—^Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 F. 939. 
Ill.—^Ayer v. Chicago, 37 N.B. 57. 149 
Ill. 262. 

20 C.J. p 1063 note 20. 

Tor fraud, irregularity, or mistake 
Amendment has been held improper 
in absence of fraud or irregularity 
or mistake,—^In re School Site in 
Borough of Brooklyn, City of New 
York, 12 N.T.S.2d 663, 257 App.Div. 
860—In re Baisley Boulevard, Bor¬ 
ough of Queens, City-of New York, 
279 N.Y.S. 139, 244 App.Div. 747—In 
re Northern Boulevard, City of New 
York. 275 N.Y.S. 107, 242 App.Div. 
839—^In re Dickens (Franklin) Ave. 
from Far Rockaway Boulevard to 
Regina Boulevard, in City of New 
York, 262 N.Y.S. 817, 238 App.Div. 
850, affirmed In re Dickens (Frank¬ 
lin Ave., City of New York), 188 N. 
B. 187, 262 N.Y. 699—^Application of 
Eonopny, 18 N.Y.S.2d 345, 173 Misc. 
552. 

To conform to deoislon 
Landowner could not attack or¬ 
der made by trial court permitting 
state to amend Interlocutory decree 
and final order by causing them to 
conform to decision as shown by 
findings of fact and conclusions of 
law.—^People v. Reed, 33 P.2d 879, 139 
CaLApp. 268. 

AdditioiKal property 

County court was held unauthor¬ 
ized to amend judgment in highway 
condemnation proceedings by in¬ 
cluding land not originally described 
in petition or annexed maps pursuant 
to authority from county board of 
supervisors, board having initial dis¬ 
cretion '.which may not be invaded.— 
In re Pearl River-Nahuet Highway 


No. 9006, 291 N.Y.S. 846, 249 App.Div. 
750. 

lights acquired. 

Where title to property has passed, 
court cannot amend interlocutory 
judgment by limiting extent of rights 
acquired, thereby reducing compen¬ 
sation to be awarded.—^Westchester 
County V. Leake & Watts Orphan 
House, 124 N.Y.S. 1029, 140 App.Div. 
188. 

Time for payment of compensa¬ 
tion, where fixed by judgment, can¬ 
not be changed or extended after the 
term.—City of Winchester v. Ring, 
146 N.E, 541, 315 Ill. 358—^Village of 
Baylis V. Orr, 125 N.E. 712, 291 Ill. 
201 . 

TTnknown owner; statutory rule 
Where, in a street opening pro¬ 
ceeding, an award for land taken is 
made- to unknown owners, and such 
award ^s confirmed by decr,ee of the 
court, the court has no power to al¬ 
ter the decree or change the adjudi¬ 
cation as to ownership, save in con¬ 
formity to city charter which re¬ 
quires evidence before the court or 
a referee of the facts alleged in the 
petition.—^Application of Reisig, 191 
N.Y.S. 808, 200 App.Div. 844. 
ea Minn.—^Minneapolis, St. P., R. & 

D. Electric , Tract. Co. v. Grimes, 
150 N.W. 180, 906. 128 Minn. 321. 

Restitution may be* compelled 
N.Y.—In re Boscobel Ave., Borough 
of Bronx, City of New York, 292 
N.Y.S. 243, 161 Misc. 169. 

61. Ill.—^People V. Weaver, 162 N. 

E. 205, 330 Ill. 643, followed in 
People V. Weaver, 162 N.B. 208, 331 
Ill. 35. 

Motion to dismiss as prerequisite 

Under statute to that effect, court 
lacks authority to vacate judgment 
in absence of motion to dismiss.— 
People V. Weaver, 162 N.E. 205, 330 
Ill. 643, followed in People v. Weav¬ 
er, 162 N.E. 208, 331 Ill. 35. 

62. U.S.—^U. S. V. Eighty Acres of 
Land in Williamson County, D.C. 

, Ill., 26 F.Supp. 315. 

1302 


By successor Judge 

Under particular circumstances it 
was held that judgment granted by 
retiring judge could not be set aside 
by successor judge.—Pound v. Fow¬ 
ler, 133 S.W.2d 486, 175 Tenn. 220. 
After long delay 

Where no claim was made by oth¬ 
ers for five years after appropria¬ 
tion of forest land by state, attorney 
general's motion.to vacate judgment 
awarding compensation to record 
owner, and to bring in additional 
parties who might have some interest 
in land, will be denied.—Raquette 
Palls Land Co. v. State, 209 N.Y.S. 
292, 124 Misc. 805, 'affirmed 209 N.Y. 
S. 907, 214 App.Div. 742. 

63. Ill.—City of Chicago v. McCluer, 
171 N.B. 737, 339 Ill. 610, 638, ap¬ 
peal dismissed Foreman Trust & 
Savings Bank v. City of .Chicago, 
61 S.Ct. 37, 282 U.S. 906, 75 L.Bd. 
797. 

64. Kan.—Shurtleff v. Chase County, 
66 P. 654, 63 Kan. 645. 

20 C.J. p 1063 note 23. 

65. Wash.—^Barker v. Seattle, 166 P. 
1143, 97 Wash. 611. 

66 . Ind.—^Wabash Ry. Co. v. City of 
Gary, 132 N.E. 737, 191 Ind. 394. 

67. Pa.—^Vickroy v. Ferndale, 102 
A. 958, 259 Pa. 321. 

68 . Minn.—In re Minneapolis R. Ter¬ 
minal Co., 36 N.W. 106, 38 Minn. 
167. 

69. U.S.—Coe v. Aiken, C.C.N.H., 61 
P. 24. • 

20 C.J. p 1063 note 28. 

As regards judgments generally see 
C.J.S. title Judgments §§ 341-400, 
also 34 C.J. p 432 note 1-p 501 note 
2 . 

After affinuanoe 

In a proper case judgment may be 
set aside even after affirmance on 
appeal.—^Application of Gillespie, 17 
N.Y.S.2d 16, 172 Misc. 1041—In re 
Boscobel Ave., Borough of Bronx, 
City of New York, 292 N.Y.S. 243, 
161 Misc. 169. 
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wise.7® Such relief cannot be had where the par¬ 
ty seeking it has failed to avail himself of the legal 
remedies open to him.^i It has even been held that 
such a suit to set aside or modify a judgment may 
be brought by one affected by the judgment, al¬ 
though not a party to the original proceeding, such 
as an owner of land which has been assessed for 
benefits.72 

§ 326. Collateral Attack 

A condemnation Judgment or award cannot be col¬ 


laterally attacked except where it is void as for want of 
Jurisdiction, or in case of fraud. 

The rule is well settled that a judgment or award 
in condemnation proceedings, if rendered by a 
competent court, is not open to collateral attack, 
except where the judgment is void,74 as for want 
of jurisdiction,^^ or in the case of fraud,76 such 
judgment being protected, when questioned collater¬ 
ally, by the same presumptions of regularity 
apply to judgments in civil actions generally."^7 

prior to institution of condemnation 
proceeding.—^Mayes v. Mann, 180 S. 
E. 425, 164 Va. 684. 

Effect of long acoLnlesoexLce 
Condemnation proceedings in 1792 
and 1797, under which work was com¬ 
pleted on section of canal which was 
operated until 1833, will not be held 
void because charter provisions there¬ 
for were wanting in due process and 
not observed in some essential par¬ 
ticulars, such proceedings having 
been acquiesced in for over a cen¬ 
tury.—Chesapeake & Ohio Canal Co. 
V. Great Falls Power Co., 129 S.B. 
731, 143 Va. 697, certiorari denied 46 
S.Ct. 350, 270 U.S. 660, 70 L.Ed. 780. 

75. Or.—^Keane v. City of Portland, 
235 P. 677, 115 Or. 1. 

Va.—^Mayes v. Mann, 180 S.B. 425, 
164 Va. 584. 

20 C.J. p 1064 note 33. 

Illegality of proceedings 

Special commissioners appointed 
to open, extend, and widen streets 
having materially departed from the 
procedure provided by law, their find¬ 
ings were not conclusive, and were 
subject to collateral attack by as¬ 
serting that the assessments made 
under the proceedings were illegal.— 
City of Dallas v. Bergfleld, Tex.Civ. 
App., 246 S.W. 749. 

Want of notice is ground for col¬ 
lateral attack, and appeal is unneces¬ 
sary. 

La.—^Police Jury of St. Martin Parish 
V. Kidder, 4 La.App. 296. 

Tex.—^Eastland County v. Bberhart, 
Civ.App., 272 S.W. 576. 

20 C.J. p 1064 note 33 [b]. 

Evidence of Jurisdictional fact 
On question of jurisdiction of coun¬ 
ty court the fact that judgment for 
condemnees in condemnation suit by 
county recited that condemnees had. 
filed their objections to commission¬ 
ers* award in oifice of county judge 
did not negative a showing, in con¬ 
demnees* mandamus proceeding, that 
objections were also filed with county* 
clerk.—^Paschall v. Renshaw, Tex.Civ. 
App., 142 S.W.2d 717. 

76. Va.—Justice v. Georgia Indus¬ 
trial Realty Co., 63 S.E. 1084, 109 
Va. 366. 

20 C.J. p 1064 note 34. 

77. Mo.—State ex reL State .High- 


70. Mass.—^Plymouth v. Russell 
Mills. 7 Allen 438. 

Fraudulent or Illegal intent 
Judgment will not be set aside 
merely because parties procuring 
judgment had fraudulent or illegal 
intent.—Coe v. Aiken, C.C.N.H., 61 
P. 24. 

Fraud not shown 

In suit to set aside award madq 
by special commissioners in condem¬ 
nation proceedings as void for fraud 
on ground that commissioners had 
stated that city might not take land 
and that landowners dismissed the 
matter and did not know of award 
until it was too late to file protest, 
where petition admitted orders and 
awards made by commissioners, and 
contents of each appeared in tran¬ 
script, truth of conclusions pleaded 
with respect to fraud would not be 
conceded; and judgment will not be 
set aside, since statement alleged to 
be fraudulent was in fact proper 
statement of rule that city could de¬ 
cline property after damages were 
assessed.—Harrell v. City of Denton, 
Tex.Civ.App., 116 S.W.2d 423. 
Petition to set aside held insufficient 
Ark.—Smith v. Marianna, 115 S.W, 
938, 89 Ark. 48. 

71. Mo.—Perkins v. St. Louis, K. C. 
& C. R. Co., 45 S.W. 260, 143 Mo. 
613. 

72- N.Y.—In re Harrison Ave., Bor¬ 
ough of Bronx, City of New York, 

195 N.E. 686, 267 N.Y. 64, revers¬ 
ing III re Harrison Ave. from West 
176th St. to West Fremont Ave. 
in Borough of Bronx, City of New 
York, 271 N.Y.S. 1007, 241 App. 
Div. 869, appeal dismissed In re 
Harrison Ave. in City of New York, 
193 N.B. 318, 266 N.Y. 656, and 
reargument denied In re Opening 
and Extending Harrison Ave., Bor- 
ougti of Bronx, City of New York, 

196 N.B. 594, 267 N.Y. 689. 

73. U.S.—King v. U. S., 64 Ct.Cl. 
325. 

Cal.—Richmond Wharf & Dock Co. v. 
Blake Bros. Co., 227 P. 223, 66 
Cal.App. 541. 

Conn.—^Antman v. Connecticut Light 
& Power Co., 167 A. 715, 117 Conn. 
230. 

Ill.—People V. Weaver, 162 N.E. 205, 
330 Ill. 643, followed in People I 


V. Weaver, 162 N.E. 208, 331 Ill. 
35. 

Mo.—Tremayne v. City of St. Louis, 
6 S.W.2d 935, 320 Mo. 120—Naeg- 
lin V. Edwards, 228 S.W. 764— 
Cannady v. Beaumont, 213 S.W. 
827, answering certified questions, 
App., 205 S.W. 974. 

Mont.—^Thompson v. Chicago, B. & Q. 

R. Co., 253 P. 313, 78 Mont. 170. 
N.Y.—In re City of New York, 14 N. 
Y.S.2d 370. 

Va.—Mayes v. Mann, 180 S.E. 425, 
164 Va. 584. 

Wis.—Clark v. Wisconsin-Minnesota 
• Light & Power Co., 202 N.W. 678, 
186 Wis. 380. 

20 C.J. p 1063 note 32. 

As to judgments generally see C.J.S. 
title Judgments §§ 401-435, also 34 
C.J. p 511 note 46-p 667 note 71. 
CoulinnatioiL of award of compen¬ 
sation constitutes judgment within 
this rule and cannot be collaterally 
attacked.—Campau v. City of Detroit, 
196 N.W. 627, 225 Mich. 519, 32 A.L.R. 
91. 

Taxpayers of city are without any 
higher rights than city to collater¬ 
ally attack judgment condemning 
property in proceeding instituted by 
city, which paid the money and took 
possession of land condemned for 
bathing beach for colored inhabitants 
of city.—^Mayes v. Mann, 180 S.E. 425, 
164 Va. 584. 

74. Tex.—^Hardy v. City of Throck¬ 
morton, Civ.App., 62 S.W. 2d 1104. 
Sufficiency of evidence 
Where city's petition alleged that 
title to channel of creek in land 
sought to be condemned was in rail¬ 
road companies, who admitted al¬ 
legation, mere proof, in collateral 
attack on judgment of condemnation, 
that railroad company had dredged 
channel in accordance with agree¬ 
ment with war department was held 
insufficient to show that stream was 
navigable and that city never ob¬ 
tained title to channel thereof; and 
where city alleged and property own¬ 
ers admitted that parties had been 
unable to agree on purchase price 
of property sought to be condemned, 
judgment of condemnation was held 
not subject to collateral attack on 
ground that no bona fide attempt 
had been made to purchase property 
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Accordingly, mere irregularities and defects in 
the proceedings, not going to the jurisdiction, can¬ 
not be taken advantage of in a collateral proceed- 
ing.78 It may be shown however, that the record 
and its recitals are wholly untrueJ® 

Particidar actions or proceedings. A condemna¬ 
tion judgment or award cannot be attacked in a 
proceeding to assess benefits to pay the damages,®® 
or to set aside or restrain the levying of such as-, 
sessment;®! nor can it be attacked in an action to 
enforce the award^s or to quiet title,®® or in an ac¬ 
tion of ejectment.®^ An action to enjoin the per¬ 
formance of the acts authorized by the condemna¬ 
tion judgment has been held to be a collateral at¬ 
tack ;®5 but an injunction suit.brought in a court 
having supervisory control over the court render¬ 
ing the judgment has been held to be permissible 
as a direct attack.®® Where the judgment fixes the 
rights of the parties, a subsequent action involving 
a construction of the judgment is not a collateral 
attack thereon.®'^ 


29 C.J.S. 

§ 327. Conclusiveness and Effect of Judgment 

or Award 

a. Construction 

b. Operation and effect 

c. Res judicata 

a. Construction 

Rules governing construction of Judgments generally 
have been applied to condemnation judgments. 

In accordance with the rules governing the -con¬ 
struction-of judgments generally, see the C.J.S. 
title Judgments §§ 436-443, also 34 C.J. p 501 note 
3-p 507 note 76, effect must be given to the lan¬ 
guage used in the judgment where it is free of 
ambiguity,®® and the plain meaning of the judg¬ 
ment cannot be modified by examining the court’s 
rulings on the evidence in the case.®® However, 
in determining the 5Cope, quality, and effect of a 
judgment in a condemnation proceeding, the court 
is not restricted to the formal recitals therein, but 
can look to the pleadings, and the issues. formed 
thereon.®® 
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way Commission v. Moore, 18 S.W. 
2d 892, 322 Mo. 329—Tremayne 

V. City of St. Louis. 6 S.W.2d 935, 
320 Mo. 120. 

20 C.J. p 1064 note 36. 

Presumption of regularity of judicial 
proceedings generally see the C.J. 
S. title Evidence § 145, also 22 C. 
J. p 128 note 82-p 130 note 29. 
Xn. absence of impeaching evidence 
In mandamus proceeding to compel 
commissioners’ court to allow a claim 
against county based on a judgment 
recovered by relators against county 
in a condemnation suit, where judg¬ 
ment showed on its face, as pleaded, 
that it was against county, in ab¬ 
sence of evidence Impeaching judg¬ 
ment, it was required to be found 
to be correct, and hence it was not 
error to overrule defendants* excep¬ 
tion that county was not a party to 
suit in which judgment was rendered. 
—^Paschall v. Renshaw, Tex.Civ.App., 
142 S.W.2d 717. 

78. Mo.—Cannady v. Beaumont, 213 
S.W. 827, answering certified ques¬ 
tions. App., 205 S.W. 974. 

Or.—State v. Mohler, 237 P. 690, 694, 
115 Or. 562, petition denied 239 P. 
193, 115 Or. 562, citing Corpus Ju- 
ris. 

Ta.—Mayes v. Mann, 180 S.E. 425, 
164 Va. 584. 

20 C.J. p 1064 note 37. 

Proper remedy is to follow pro¬ 
ceedings prescribed by law and ap¬ 
peal in condemnation proceedings. 
Ind.—Shedd v. Northern Indiana Pub¬ 
lic Service Co., 182 N.E. 278, 98 Ind. 
App. 42. 

Tex.—^Alexander v. Port Worth & D. 
S. P. Ry. Co., Civ.App., 10 S.W.2d 
266, error dismissed. 


Objections held insujaioieiit 

(1) Failure of ordinance to de¬ 
scribe property damaged by talcing 
of other property.—^Bryant v. Kan¬ 
sas City, 232 S.W. 1080, 209 Mo.App. 
210 . 

(2) Granting of fee simple by judg¬ 
ment instead of mere easement.— 
Thompson v. Chicago, B. & Q. R. Co., 
253 P. 313, 78 Mont. 170. 

(3) Objections questioning wis¬ 
dom of construction of public im¬ 
provement or means, manner in 
which improvement is to be con¬ 
structed, or economic soundness of 
improvement.—Light v. City of Dan¬ 
ville, 190 S.E. 276, 168 Va. 181. 

(4) Sufficiency of evidence justi¬ 
fying judicial allowances to parties 
damaged by condemnation could be 
questioned only upon appeal from 
decree of condemnation.—Orton v. 
Daigler, 23 P.2d 831, 133 Cal.App. 
112 . 

(5) Other objections see 20 C.J. 
p 1064 note 37 [a]. 

79. N.T.—Adams v. Saratoga & W. 
R. Co., 10 N.T. 328, reversing 11 
Barb. 414—People v. Hutton, 18 
Hun 116—Methodist Book Concern 
V. Hudson, 1 How.Pr.,N.S., 617. 

20 C.J. p 1065 note 41. 

80. Ill.—South Chicago City R. Co. 
V. Chicago, 63 N.E. 1046, 196 Ill. 
490. 

20 C.J. p i065 note 38. 

81. Mich.—Panfil v. City of Detroit, 
224 N.W. 616, 246 Mich. 149, fol¬ 
lowed in Alexander v. City of De¬ 
troit, 242 N.W. 902, 259 Mich. 241 
—^Doherty v. City of Detroit, 222 
N.W. 177, 244 Mich. 660. 
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Mo.—Bryant v. Kansas City, 232 S. 

W. 1080, 209 Mo.App. 210. 

20 C.J. p 1065 note 39. 

82. U.S.—Mercantile Trust Co. v. 
Pittsburg & W. R. Co., C.C.Pa., 29 
P. 732. 

20 C.J. p 1065 note 40. 

83. Mont.—Thompson v. Chicago, B. 
& Q. R. Co., 263 P. 313, 78 Mont. 
170. 

84. Ill.—^Hooper v. Finlay, 162 N.E. 
202, 331 Ill. 132. 

85. Mo.—Cannady v. Beaumont, 213 
S.W. 827, answering certified ques¬ 
tions, App., 206 S.W. 974. 

Tex.—^Alexander v. Port Worth & D. 
S. P. Ry. Co., Civ.App., 10 S.W.2d 
266, error dismissed. 

86 . Tex.—^Hill v. Taylor County, Civ. 
App., 294 S.W. 868. 

87. Tex.—^Mundy v. Hart, Civ.App., 
Ill S.W. 236. 

88 . La.—Maguire v. Police Jury of 
Caddo Parish, 1 So.2d 92, 197 La. 
247. 

Judgment held to convey title 
La.—^Maguire v. Police Jury of Cad¬ 
do Parish, supra. 

89. Mich.—Cleaver v. Board of Edu¬ 
cation of City of Detroit, 248 N.W. 
629, 263 Mich. 301. 

As to amount of property 
Mich.—Cleaver v. Board of Education 
of City of Detroit, supra. 

9a Ind.—State v. Flamme, 26 N.B. 
2d 917. 

Personal Judgment in form 
A judgment, although in form a 
personal judgment, may, in a prop¬ 
er case, be given effect as determin¬ 
ing merely amount of damages in 
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b. Operation and Effect 

Various questions reiating to the operation and effect 
of condemnation judgments have been adjudicated, in¬ 
cluding whether the Judgment is the final step in the 
proceeding and when It becomes final. 

The judgment is not the source of the owner’s 
rightj^i but only the means of ascertaining the 
amount of his claim and of enforcing its payment.®^ 
While the final judgment has been held to be the 
last step in appropriating property for public use,^^ 
at least, under statute so providing, after the ex¬ 
piration of a specified period,it has also been 
held that the owner’s interest can be extinguished 
only by a payment or a release.^5 However, while 
a condemnation proceeding'is ineffective as against 
parties who, contrary to charter provision, were 
not compensated for property damaged but not tak¬ 
en,9 6 it does not invalidate the proceeding as 


against owners of property who did receive com¬ 
pensation. In general a confirmation of an award 
ranks with judgments for all practical purposes.^® 

It has been said that a judgment becomes final 
where no appeal is taken therefrom, and the con¬ 
demnor elects to proceed thereunder and it is 
immaterial that certain owners appeal from the 
part of the judgment levying special assessments 
against their property.^ On the other hand, where 
a statute provides for a period during which con¬ 
demnor could elect to dismiss or accept the judg¬ 
ment, the judgment has been held to be conditional 
until such period has expired.^ * 

Various other matters have been adjudicated 
with regard to the operation of judgments in con¬ 
demnation proceedings,^ such as that a proceeding 
against a part of several tenants in common con- 


case the state should elect to take 
the property.—State v. Flamme, su¬ 
pra. 

Title conveyed 

(1) Applying rule stated in text, It 
has been held, under various circum¬ 
stances, that title granted by judg¬ 
ment was full ownership, rather than 
mere servitude.—Parish of Jefferson 
V. Texas Co., 189 So. 580, 192 La. 934, 
certiorari denied Texas Co. v. Parish 
of Jefferson, 60 S.Ct. 138, 308 U.S. 

601, 84 L.Ed. 503—Knox v. Louisiana 
Hy. & Nay. Co., 102 So. 685, 157 La. 

602. 

(2) On the other hand, it has been 
held that recital in order confirming 
condemnation for railroad that com¬ 
pensation was for fee was not Judi¬ 
cial determination, and entitled to 
no weight.—Crouch v. State, 218 N.T. 
S. 173, 218 App.Div. 356, reversing 
208 N.Y.S. 780, 124 Misc. 564. 
UmltatioxL on condemnation 

County court’s order in condemna¬ 
tion proceeding containing parties’ 
agreement that no more land than 
therein specified should be condemned 
for highways was held to refer only 
to land condemned in that proceeding, 
and not to prevent condemnation of 
other land of the same owner.— 
Smalley v. Pegg, 46 S.W.2d 7, 185 
Ark. 103. 

Decree entered on city’s motion 
Recital in interlocutory decree that 
it was entered on city's motion was 
held not to sl^ow city consented to 
all its terms.—City and County of 
San Francisco v. Superior Court in 
and for City and County of San Fran¬ 
cisco, 271 P. 121, 94 Colo. 318. 

91. Ind,—Indianapolis & St. L. R. 

Co. V. Smythe, 45 Ind. 322. 

20 C.J. p 1065 note 44. 

Effect as to title and right to pos¬ 
session see infra § 329. 

Operation and effect of judgements 
generally see C.J.S. title Judg¬ 


ments §§ 444-453, also 34 C.J. p 
507 note 77-p 511 note 45. 

92. Ill.—^McCormick v. West Chicago 
Park Comrs., 8 N.E. 818, 118 Ill. 
655. 

Pa.—^Western Pennsylvania R. Co. v. 

Johnston, 59 Pa. 290. 

20 C.J. p 1065 note 45. 

93. Cal.—^Adamson v. Los Angeles 
County, 198 P. 52, 52 Cal.App. 125. 

Not affected by subsequent events 
Mich.—Cleaver v. Board of Educa¬ 
tion of City of Detroit, 248 N.W. 
629, 263 Mich. 301. 

Attempt to reserve jurisdiction 
Paragraph in final judgment in 
condemnation suit which provided 
that, on payment of designated sum 
by petitioner, title to lands involved 
should immediately vest in petitioner 
free of all adverse claims, and that 
respondents were barred from claim¬ 
ing any interest in such lands, oper¬ 
ated to cut off reservation of juris¬ 
diction for determination of amounts 
of taxes, insurance, and maintenance 
incurred pendente lite as attempted 
in subsequent paragraph of Judg¬ 
ment; and court was without Juris¬ 
diction to entertain motion of peti¬ 
tioner to restrain respondents from 
further claiming amounts for items 
attempted to be reserved in judg¬ 
ment, or counter petition of respond¬ 
ent seeking determination and award 
of amounts of such items.—State v. 
Ravensford Lumber Co., 180 S.E. 696, 
208 N.C. 347, affirming 175 S.E. 713, 
207 N.C. 47. 

Decree confirmiug report of awards 
in proceeding to condemn realty for 
opening, extending, and widening 
streets was final.—^In re Dickens 
(Franklin) Ave. from Far Rockaway 
Boulevard to Regina Boulevard, in 
City of New York, 262 N.Y.S. 817, 
238 App.Div. 850, affirmed In re Dick¬ 
ens (Franklin) Ave. City of New 
York, 188 N.E. 187, 262 N.Y. 699. 
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94. Cal.—City of Los Angeles v. 
Aitken, 90 P.2d 377, 32 Cal.App.2d 
524, supplemented 94 P.2d 1045, 
32 Cal.App.2d 524. 

Subject to appeal 

Cal.—City of Los Angeles v. Aitken, 
supra. 

95. Ill.—Shute V. Chicago & M. R. 
Co., 26 Ill. 436. 

Pa.—^Western Pennsylvania R. Co. v. 

Johnston, 59 Pa. 290. 

9& Mo.—^Kansas City v. Jones Store 
Co., 28 S.W.2d 1008, 825 Mo. 226, 
certiorari denied Jones Store Co. 
V. Kansas City, Mo., 51 S.Ct. 78, 
282 U.S. 873, 75 L.Ed. 771. 

97. Mo.—^Kansas City v. Jones Store 
Co., supra. 

98. Mich.—Campau v. City of De¬ 
troit, 196 N.W. 527, 225 Mich. 519, 
32 A.L.R. 91. 

99. Ill.—^Winnetka Park Dist. v. 
Hopkins, 20 N.B.2d 68, 371 Ill. 46. 

1. Ill.—Winnetka Park Dist. v. Hop¬ 
kins, supra. 

2. Ill.—People V. Weaver, 162 N.E. 
205, 330 Ill. 643, followed in People 
V. Weaver, 162 N.E. 208, 331 Ill. 
35. 

3. Effect on prior Judgfments 

Condemnation judgment does not 
nullify a judgment made prior to 
the statute permitting condemnation 
adjudging a telephone pole a nui¬ 
sance.—^Wisconsin Tel. Co. v. Krue¬ 
ger, 90 N.W. 458, 115 Wis. 150. 
Consent decree 

Consent decree conferring easement 
on railroad company for right of way 
has the same effect as a deed of such 
right of way.—Chicago, M. & St. P. 
R. Co. V. Snyder, 95 N.W. 183, 120 
Iowa 532. 

Time for performance of conditions 
If the judgment gives the right to 
construct an improvement on pay¬ 
ment of compensation and perform¬ 
ing certain conditions, the condemn- 



§ 327 


EMINENT DOMAIN 


29 C.J.S, 


fers no rights as against the other cotenants 
that the owner of the ground rent is not affected 
by proceedings against the tenant;® that a bona 
fide purchaser of land without notice of the con¬ 
demnation proceedings at the time of the purchase, 
no lis pendens having been filed, is not affected by 
the proceedings;® that the condemnation of a por¬ 
tion of property on which there is a mortgage 
will not displace or otherwise affect the lien upon 
the residue of the mortgaged premises and that 
a specific finding as to the ownership of all the 
lands involved in the proceeding necessarily ex¬ 
cludes the idea of any ownership in a defendant 
not thus specifically mentioned, and is in effect a 
finding against him.® Where the court could have 
issued separate decrees for. the award and the as¬ 


sessment, a decree containing both will not be in¬ 
valid as to the award because of the illegality of 
the assessment.® 

c. Bes Judicata 

Rules governing the application of the doctrine of 
res judicata to judgments generally have been applied 
to condemnation judgments. 

In accordance with the principles governing the 
doctrine of res judicata with regard to judgments 
generally, see the CJ.S. title Judgments §§ 592-848, 
also 34 CJ. p 742 note 69-p 1080 note 97, where an 
award or judgment is regularly made, and is not 
appealed from,!® the rights of the respective parties 
become definitely fixed thereby, and it is conclusive 
and binding on all parties of record^! and on their 


or may perform such conditions at 
any time thereafter.—^Mundy v. Hart, 
Tex.Civ.App., Ill S.W. 236—20 C.J. P 
1067 note 75. 

Duty to construct railroad crossings 
Where farm crossings are part of 
plan of railroad, and are shown on 
map and profile, and are considered 
by commissioners in making award, 
court or jury should on appeal as¬ 
sess damages with reference to such 
plan, and railroad company thereby 
becomes bound to construct the 
crossings. 

Kan.—^Kansas City & E. R. Co. v. 

Kregelo, 5 P. 15, 32 Kan. 608. 

N.Y.—Jones v. Seligman, 81 N.T. 190. 
Priority of claims 

Judgment against railroad for dam¬ 
ages caused by construction and op¬ 
eration of its road is entitled to pri¬ 
ority of payment over mortgage 
bonds out of fund produced by sale 
of road to foreclose mortgage.—^Ep- 
ling V. Dickson, 48 N.E. 1001, 170 111. 
329, reversing 61 IlLApp. 78. 

4. Minn.— State v. First Judicial 
Dist Ct., 53 N.W. 1157, 62 Minn. 
283. 

Wife; coteuaat by eutlxety 

Judgment against husband does not 
aifect wife who was cotenant by en¬ 
tirety where ^she was not notified of 
the proceeding.—Ripkey v. Gresham, 
214 S.W. 851, 2T9 Mo. 521. 

5 . Pa.—^Voegtly v. Pittsburgh & Ft. 
W. R. Co., 2 Grant 243. 

6 . Cal.—^Bensley v. Mountain Lake 
Water Co., 13 Cal. 306. 72 Am.D. 
575. 

7 . N.T.—^In re East 29th St., in City 
of New York, 288 N.Y.S. 806, 247 
App.Div. 648, reversed on other 
grounds 6 N.B.2d 98, 273 N.Y. 62, 
reargument denied In re City of 
X^ew York to Acquire Title to East 
39th St. from Avenue Z to Emmons 
Ave., 7 N.B.2d 70?, 273 N.T. 582. 

i,' Cal;—Alameda County v. Crocker, 
63’P. 766^ 125 CaL 101. 


9. N.T.—In re Withers St., Borough i 
of Brooklyn, City of New York, | 
284 N.Y.S. 927, 246 App.Div. 833. 

10. U.S.—In re Ward, C.C.A.Hawaii, 
61 F.2d 896. 

Conn.—^Antman v. Connecticut Light 
& Power Co., 167 A. 715, 117 Conn. 
230. 

Neb.—^Ehlers v. Chicago, B. & Q. R. 

Co., 225 N.W. 468, 118 Neb. 477. 
Pa.—In re Parkway Between City 
Hall and Fairmount Park, 110 A. 
144, 267 Pa. 219. 

Tex.—^Eliot V. Maney & Alley, Civ. 
App., 134 S.W.2d 754—McLennan 
County V. Miller, Civ.App., 257 S. 
W. 680. 

Wash.—Okanogan-Douglas Inter- 

County Bridge Co. v. McPherson 
Bros. Co., 277 P. 380, 152 Wash. 
58. 

20 C.J. p 1065 note 47. 

Denial of claim is within rule.— 
Zahn'v. Board of County Com'rs, 196 
P. 1060, 108 Kan. 741. 

Bevalnation 

Where railroad commission made a 
tentative valuation of property but 
reserved right to revalue at time 
of purchase, and no objection was 
made to such reservation, commis¬ 
sion’s revaluation would be binding 
on parties in absence of appeal there¬ 
from.—^Marin Municipal Water Dist. 
V. Marin Water & Power Co., 187 P. 
764, 45 Cal.App. 270. 

11. Ark.—^Fulton County v. Barham, 
27 S.W.2d 87, 181 Ark. 593. 

Cal.—Richmond Wharf & Dock Co. v. 
Blake Bros. Co., 227 P. 223, 66 Cal. 
App. 541—^Marin Municipal Water 
Dist. V. Marin Water & Power Co., 
187 P. 764, .46 Cal.App. 270. 

Kan.—^Federal Land' Bank of Wichi¬ 
ta V. State Highway Commission, 
92 P.2d 72, 150 Kan. 187. 

La.—^Parish of Jefferson v. Texas Co., 
189 So. 580, 192 La. 934, certio¬ 
rari denied Texas Co. v. Parish of 
Jefferson, 60 S.Ct. 138, 308 U.S. 
601, 84 L.Ed. 503. 

Mich.—^Rosen v. City of Detroit, 219 
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N.W. 726, 242 Mich. 690—Campau 
V. City of Detroit, 196 N.W. 527, 
226 Mich. 519, 32 A.L.R. 91. 
N.M.—Middle Rio Grande Conservan¬ 
cy Dist. V. Chavez, 101 P.2d 190, 
44 N.M. 240. 

N.T.—Merriman v. City of New York, 
125 N.E. 500, 227 N.T. 279, revers¬ 
ing 171 N.Y.S. 109, 185 App.Div. 
888—^In re Northern Boulevard, 
City of New York, 275 N.Y.S. 107, 
242 App.Div. 839. 

Wash.—Hubbell v. Forsyth, 166 P. 

481, 96 Wash. 618. 

20 C:J. p 1065 note 48. 

Judgment against Dhited States 
binds government.—^Lee v. U. S., 58 
F.2d 879, 61 App.D.C. 153. 
Bondholders represented by trustee 
Holders of bonds secured by first 
mortgage on toll bridge were bound 
by consent condemnation judgment 
whereby state took over bridge, al¬ 
though bondholders were not parties 
to, and had no notice of, condemna¬ 
tion proceeding, where trustee for 
bondholders was before court and 
consented to judgment.—White Riv¬ 
er Bridge Corporation v. State, 92 
S.W.2d 856, 192 Ark. 485. 

Parties aligned with plaintiff 
Where additional parties plaintiff 
who were brought in on defend¬ 
ant's motion aligned themselves 
with the original plaintiff and some 
or all adopted plaintiff's petition, 
participating in the trial and sub¬ 
mitting the case on the brief and 
argument of the original plaintiff, 
court’s conclusion that original 
plaintiff was not entitled to recov¬ 
er obviated necessity for finding 
whether or to what extent addition¬ 
al parties plaintiff had any claim or 
lien on the land, but the additional 
plaintiffs were nevertheless bound 
by the judgment.—Sponenbarger v. 
U. S., D.C.Ark., 21 F.Supp. 895, deny¬ 
ing motion 21 F.Supp. 28, reversed 
on other grounds, C.C.A., 101 F.2d 
506, certiorari granted U. S. v. 
Sponenbarger, 59 S.Ct. 1047, 307 U. 
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privies and grantees,^2 including successors of the 
petitioner.i2 While it has been held that persons 
in interest who are not made parties to the pro¬ 
ceedings are not bound^^ unless they acquiesce in 
the proceedings by ’accepting payment of the 
award,it has also been held in some jurisdic¬ 
tions, on the ground that condemnation proceed¬ 
ings are essentially proceedings in rem, see § 209 
supra, that all persons interested in the rem are 
bound by the proceedings even though not techni¬ 
cally parties to them;!® and where the statute 
provides for notice by publication the judgment, 


S. 621, 83 L.Ed. 1500, and reversed 


13. Ill.—St. Louis, etc., 
Needles, 85 111. 462. 

20 C.J. p 1066 note 50. 


R. 


not appealed from, is conclusive on all persons in 
interest whether or not they actually appeared at 
the proceedings.!*^ The failure .of a party to the 
action, after having been served with process, to 
appear and assert his rights and claims will not 
prevent the judgment from being conclusive in 
s6 far as his rights or claims are involved.!® As 
against one not a party to the proceeding, a judg¬ 
ment or award is not conclusive on the questions 
decided therein though it may have evidentiary 
value.!® 

Co. V. 


on other grounds 60 S.Ct. 225, 308 U. 
S. 256, 84 L.Ed. 230. 

AS between codefendants 

Judgment denying compensation 
to mortgagee in action against both 
mortgagor and mortgagee, was res 
judicata as to mortgagee's claim, 
notwithstanding parties were not* 
adversaries in condemnation action; 
their interests in outcome thereof 
being antagonistic, although they 
were joined as codefendants.—Po¬ 
mona College V. Dunn, 46 P.2d 270. 
276. 7 Cal.App.2d 227. 

IMCortgagee 

Holder of mortgage on property, 
part of which was sought to be con¬ 
demned under authorizing statute, 
was held proper party defendant in 
condemnation suit, and hence bound 
by judgment, although not strictly 
owner of estate or interest in prop¬ 
erty, statutory definitions of terms 
“owner" and “any person interested" 
referring only to sections relating 
to levy and payment of assessments. 
—Pomona College v. Dunn, supra. 

12. Xi.S.—In re Ward, C.C.A.Hawali, 
61 F.2d 896, 899, citing Corpus Jti- 
ris. 

La.—Parish of Jefferson v. Texas 
Co., 189 So. 580, 192 La. 934, cer¬ 
tiorari denied Texas Co. v. Parish 
of Jefferson, 60 S.Ct. 138, 308 U. 
S. 601, 84 L.Ed. 503. 

Tenn.—Puller v. City of Chattanooga. 
118 S.W.2d 886, 22 Tenn.App, 110— 
Rav V. Oliphant, 1 Tenn.App. 219. 
20 C.J. p 1066 note 49. 

Privity held to exist 

Trustee in bankruptcy of mort¬ 
gagor adjudicated bankrupt during 
pendency of city’s action to condemn 
portion of mortgaged land, legal 
title to which he had conveyed to 
defendant bank under trust, which 
was void as perpetuity, was not fore¬ 
closed from setting up judgment, 
awarding compensation in such ac¬ 
tion to bank only, as res judicata in 
subsequent foreclosure suit on 
ground of lack of privity between 
him and bank, which continued to 
hold legal title in trust for mort¬ 
gagor.—^Pomona College v. Dunn, 46 
P.2d 270, 7 Cal.App.2d 227. 


14. Ark.—Southwestern Bell Tele¬ 
phone Co. V. Biddle, 54 S.W.2d 57, 
186 Ark. 294. 

Mont.—Housing Authority of City 
of Butte V. Bjork, 98 P.2d 324, 109 
Mont. 552. 

N.T.—Sterling v. New York State 
Electric & Gas Corporation, 22 N. 
T.S.2d 63, modified on other 
grounds 28 N.Y.S.2d 931. 

20 C.J. p 1066 note 62. 

Authority to make state party 
State is not bound by judgment 
obtained against it in condemnation 
proceeding instituted by commission¬ 
ers* court in name of state, where 
statute authorizing proceeding by 
commissioners’ court provided that 
it act on behalf of state highway 
commission, and that payment be 
made out of special road funds. 
Traders’ Compress Co. v. State, Tex. 
Civ.App., 77 S.W.2d 245. 

Consent to limited default 
County was held not bound by or¬ 
der of distribution of which it had 
not been given notice despite its 
consent to default order, where it 
appeared from, evidence that such de¬ 
fault order was limited to stages of 
proceeding preliminary to distribu¬ 
tion.—^Pacific Nat. Bank of Seattle v. 
Bremerton Bridge Co., 97 P.2d 162, 2 
Wash.2d 62. 

One named as party, who was not 
served with summons or otherwise 
given notice of proceeding, is not 
concluded by judgment therein.— 
Laurel County v. Howard, 224 S.W. 
762, 189 Ky. 221. 

Receiver 

An adjudication in condemnation 
proceedings is not binding on a re¬ 
ceiver appointed for the corporate 
condemnor, where he was not made 
a parly after his appointment.—In 
re New York Municipal Ry. Corpora¬ 
tion, 179 N.Y.S. 238, 189 App.Dlv. 814, 
affirmed New York Municipal Ry. 
Corporation v. Holliday, 127 N.E. 
917, 228 N.Y. 561. 

Town prior to inoorporation 

Incorporated town is not affect¬ 
ed by condemnation proceeding in¬ 


stituted before its Incorporation, it 
not having been party to such at¬ 
tempted condemnation.—Columbus 
etc., R. Co. V. Witherrow, 3 So. 23, 
82 Ala. 190. 

Failure to give notice ' 

(1) To lessee. 

U.S.—^Baltimore, & O. R. Co. v. Par- 
rette, C.C.Ohio, 55 P. 60. 

N.J.—^Nelson v. New Jersey Short 
Line R. Co., 67 A. 1032, 73 N.J. 
Eq. 187, affirmed 71 A. 304, 74 N. 
J.Eq. 855. 

20 C.J. p 1067 note 56. 

(2) To mortgagee.—Gutleben v. 
Crossley, 56 P.2d 954, 13 Cal.App.2d 
249—20 C.J. p 1067 note 54. 

(3) To purchaser at tax j'sale.— 
Oregon Short Line R. Co. v. Hallock, 
126 P. 394, 41 Utah 378. 

15. Tex.—San Antonio v. Grand- 

jean, 41 S.W. 477, 44 S.W. 476, 91 
Tex. 430, reversing, Civ.App., 38 
S.W. 837. • 

20 C.J. p 1066 note 53. 

16. Md.—Record Building & Loan 
Ass’n of Baltimore City v. Safe 
Deposit & Trust Co. of Baltimore, 
171 A. 43, 166 Md. 348. 

Lessee 

La.—City of Shreveport v. Kansas 
City, S. & G. Ry. Co., 159 So. 716, 
181 La. 458. 

Mortgagee 

Md.—^Record Building & Loan Ass’n 
of Baltimore City v. Safe Deposit 
& Trust Co. of Baltimore, 171 A. 
43, 166 Md. 348. 

17. Ark.—^Alexander v. Temple, 290 
S.W. 63, 172 Ark. 611. 

Cal.—^Mizpah Inv. Corporation v. 
City of Los Angeles, 10 P.2d 71, 
215 Cal. 368. 

20 C.J. p 1066 note 51. 

18. Cal.—Anderson v. Citizens’ Sav¬ 
ings & Trust Co., 197 P. 113, 185 
Cal. 386—Pomona College v. Dunn, 
46 P.2d 270, 7 Cal.App.2d 227. 

19b U.S.—Seaside Improvement Co. 
V. Commissioner of Internal Reve¬ 
nue, C.C.A., 105 P.2d 990, certio¬ 
rari denied 60 S.Ct. 263, 308 U.S. 
618. 84 L.Ed. 516. 

Value of property 
An award is not conclusive as de¬ 
terminative of fair value of prop- 
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It has been held that the award, when confirmed, 
or the order confirming the award has the force 
and effect of a judgment within the meaning of 
this rule.20 However, it has also been held that 
until the condemnor takes the property, or elects, 
or otherwise binds himself, to do so, an award is 
not a judgment within the definition of that term as 
the final determination of the rights of the par- 
ties.2i 

The judgment, unless void^^ is conclusive as 
against a second proceeding to condemn the same 
land ;23 but it is not a bar where different land is 
sought to be taken,24 or where the proceedings 
are never consummated;25 and a judgment refus¬ 
ing condemnation will not bar a subsequent pro¬ 
ceeding by new parties and under changed condi¬ 
tion, to condemn the same property.2 6 On the 
other hand, an assessment of damages will not bar 


a bill in equity by the landowner if the damages 
have not been paid.27 

§ 328. -Matters Concluded 

Rules governing the application of the doctrine of res 
Judicata to judgments generally with regard to matters 
concluded, have been applied to condemnation judgments. 
Generally ail damages resulting, or likely to result, from 
the improvement to be constructed must be recovered In 
one proceeding. 

In accordance with the rules governing the ap¬ 
plication of the doctrine of res judicata to judg¬ 
ments generally with regard to matters concluded 
thereby, see the C.J.S. title Judgments §§ 712^7Z6, 
also 34 C.J. p 902 note 89-p 946 note 94, parties 
and their privies are concluded as to all matters 
which were put in issue, or might have been put 
in issue, or were necessarily implied in the deci¬ 
sion, in the condemnation proceedings,2 3 such as 


erty condemned, as to one not a 
party to the proceeding, but is mere¬ 
ly evidence thereof.—Seaside Im¬ 
provement Co. V. Commissioner of 
Internal Revenue, supra. 

20, Iowa.—^Midwest Securities Cor¬ 
poration V. City of Des Moines, 202 
N.W. 565, 200 Iowa 246. 

Mass.—Inhabitants of Town of 
Stoneham v. Commonwealth, 144 
N.B. 83, 249 Mass. 112. 

Mich.—Detroit Trust Co, v. Van 
Wagoner, 295 N.W. 222, 295 Mich. 
449, followed in Judson Brad way 
Co. V. Van Wagoner, 295 N.W. 224, 
295 Mich. 465, following Detroit 
Trust Co. V, Van Wagoner, 295 N. 
W. 222, 295 Mich. 449. 

Minn.—^Blue Barth County v. Wil 
liams, 265 N.W. 329, 196 Minn, 
501. 

N.T.—^In re Muijlcipal Garage in 
and for City of Utica, 252 N.T.S. 
18, 141 Misc. 15, reversed on other 
grounds In re Municipal Garage 
in City of Utica, 251 N.Y.S. 822, 
233 App.Div. 888, appeal dismissed 
City of Utica v. George F. Weaver 
& Sons. 182 N.B. 191, 259 N.T. 684, 
reargument denied 184 N.B. 107, 
260 N.T. 593. 

Pa.—^In re Parkway Between City 
Hall and Fairmount Park, 110 A. 
144, 267 Pa. 219. 


Validity of charter provision 
Charter provision making confir¬ 
mation of assessment or award by 
board of assessors conclusive held 
valid.—McEwan v. City of New 
York, 275 N.T.S. 763, 242 App.Div. 
559. 

Award of Jury of view, approved 
by commissioners* court, is within 
this rule.—^McLennan County v. Mil¬ 
ler, Tex.Civ.App., 257 S.W. 680. 

21. S.C.—^Halg V. Waleree Power 
Co., 112 S.m 66, 119 S.C. 319. 


Value fined by award 

Under statute providing for pro 
ceeding thereunder to fix value of 
property which government seeks to 
condemn, government retains option 
to abandon proceeding, but if land 
is taken it must be taken at value 
fixed.—Turner v. Woodard, Mass., 
269 F. 737. 170 C.G-A. 537. 

22. Mich.—Michigan R. Co. v. Mil¬ 
ler, 137 N.W. 555, 172 Mich. 201. 

20 C.J. p 1067 note 60. 

23. Cal.—^Alameda v. Cohen, 65 P. 
127, 133 Cal. 5. 

I C.J. p 1067 note 61. 

24. Ill.—Chicago v. Walker, 96 N.E. 
536, 251 Ill. 639. 

25. Ill.—Chicago v. Goodwillie, 70 
N.E. 228, 208 Ill. 252. 

Or.—Trotter v. Stay ton, 77 P. 395, 
45 Or. 301. 

I C.J. p 1067 note 64. 


Failure to make payment 

(1) Judgment establishing public 
improvement on payment of damages 
and costs will not bar another pro¬ 
ceeding to establish same improve¬ 
ment, where -payment has not been 
made.—^Bennett v. Woody, 38 S.W. 
972, 137 Mo. 377. 

(2) Where condemnation is under 
statute providing that if condemnor 
fails to pay award within designat¬ 
ed time it shall cease to be binding, 
the Judgment Is not a bar to subse¬ 
quent proceedings commenced after 
expiration of such time. 

Ala.—Alabama Midland R. Co. v. 

Newton, 10 So. 89, 94 Ala. 443. 
Ohio.—Cincinnati Southern R. Co. v. 

Haas. 42 Ohio St. 239. 

20 C.J. p 1067 note 68. 

re Perklomen, etc., 
Turnp. Road, 25 Pa.Super. 462. 

27. Ind.—Smith v. Olmstead, 5 
Blackf. 37. 

28. U.S.—In re Ward, C.C.A.Ha- 
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waii, 61 F.2d 896, 899, citing Cor¬ 
pus Juris. 

Cal.—City of Oakland v. Buteau, 29 
P.2d 177, 219 Cal. 745—City of 
San Gabriel v. Pacific Electric Ry. 
Co., 18 P.2d 996, 129 Cal.App. 
460. 

Conn.—Antman v. Connecticut Light 
&. Power Co., 167 A. 715, 117 Conm 
230. 

Mass.—Johnson v. Kittredge, 17 
Mass. 76. 

Mo.—^Naeglin v. Edwards, 228 S.W. 
764—City of St. Louis v. Chas. F. 
Querl Lumber Co., 210 S.W 21 
277 Mo. 167. 

—Tingue V. Port Chester, 4 N.E. 
625, 101 N.T. 294. 

Pa.—McGunnegle v. Pittsburgh & L. 
B. R. Co., 112 A. 553, 554, 269 Pa. 
404, quoting Corpus Juris—Stoner 
V. Pittsburgh, B. & L. E. R. Co., 79 
A. 158, 229 Pa. 521. 

Tenn.—Fuller v. City of Chattanooga, 
118 S.W.2d 886, 22 Tenn.App. 110. 
Wash.—State v. Lundquist/- 174 P 
440, 103 Wash. 339. 

20 C.J. p 1067 note 77. 

Good faith of condemnor 
Wash.—Grant Realty Co. v. Ham. 

166 P. 496, 96 Wash, 616. 

Time of taking 

U.S.—King V. U. S., 64 Ct.Cl. 325. 
Mortgagee’s interest In award 
Court’s findings in proceeding to 
condemn portion of mortgaged land 
that mortgage security was not im¬ 
paired, so that mortgagee was not 
entitled to ^hare of compensation 
awarded landowner, was res judicata 
in subsequent foreclosure suit._Po¬ 

mona College V. Dunn, 46 P.2d 270. 

7 Cal.App.2d 227. 

Payment 

Pinal judgment of county court at 
law, In condemnation proceeding 
ftom which recitation that seven 
thousand five hundred dollars of 
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he right to condemn, and the legality of the im¬ 
provement,29 the necessity and the quantity of land 
•eqiiiredSO and taken,3l compliance with the vari- 
ms steps required to be taken in the proceedings,32 
he ownership and condition of the title,23 the bene- 
its to land not taken,34 and the amount and items 
)f compensation.35 It is immaterial that the point 


adjudicated was erroneously decided, since the 
owner should have proceeded to correct the er¬ 
ror in that proceeding.36 

However, the judgment is not conclusive as to 
matters which were not in issue or within the scope 
of the issues, 27 or which were not determined in 


jondemnation award had been paid 
vas expunged, and from which no 
ippeal was taken, was res judicata 
)f question whether condemnor 
should be credited with seven thou¬ 
sand five hundred dollars of award 
ivhich had been deposited with coun- 
:y clerk by whom it was misappro¬ 
priated.—City of San Antonio v. As¬ 
toria. 96 S.W.2d 783, 128 Tex. 284, 
affirming, Civ.App., 67 S.W.2d 321, 
rehearing denied, 97 S.W.2d 944, 128 
Tex. 284. 

Condemnation of different tract 
In a condemnation proceeding, de¬ 
fendant was precluded from reliti¬ 
gating the question of plaintiff’s 
good faith, laches, and limitations 
by a previous decision in another 
condemnation proceeding brought 
within the same month and involv¬ 
ing the same improvement and same 
parties, but different tract of land. 
—Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 123 S.B. 
312, 188 N.C. 128, error dismissed 
Hiawassee River Power Co. v, Caro¬ 
lina-Tennessee Power Co., 45 S.Ct. 
463, 267 tJ.S. 586, 69 L.Ed. 800. 

29. Conn.—^Anlman v. Connecticut 
Light & Power Co., 167 A. 715, 117 
Conn. 230. 

N.y.—Merriman v. City of New 
York, 125 N.B. 500, *227 N.Y. 279, 
reversing 171 N.Y.S. 109, 185 App. 
Div. 888. 

20 C.J. p 1068 note 78. 

30. Kan.—City of Hutchinson v. 
White, 233 P. 508, 117 Kan. 622. 

Mich.—Emmons v. City of Detroit, 
246 N.W, 179, 261 Mich. 455, af¬ 
firming 238 N.W. 188. 255 Mich. 
558. 

20 C.J. p 1068 note 80. 

31- Mich.—Cleaver v. Board of Edu¬ 
cation of City of Detroit, 248 N.W. 
629, 263 Mich. 301. 

S.C.—Greenwood County v. Watkins, 
12 S.E.2d 545, 196 S.C. 51. 

32. Ill.—Lehmer v. People, 80 Ill. 
601. 

Iowa.—Oakland Independent School 
Dist. v. Hewitt, 75 N.W. 497, 105 
Iowa 663. 

33. Mo.—^Murphy v. Barron, 228 S. 
W. 492, 286 Mo. 390. 

N.y.—New York Dock Co. v. Pllnn- 
O’Rourke Co., 182 N.Y.S. 122. 

20 C.J. p 1068 note 82. 

IiIexLS 

Finding in decree as to validity of 
lien is binding.—Application of Ko- 


nopny. 18 N.Y.S.2d 345, 173 Misc. 652 
—20 C.J. p 1068 note 82 [b]. 
Fartslctilar interesrts not adjudicated 
Award of damages for property 
taken is not conclusive as to respec¬ 
tive interests of owners where that 
question was not put in issue, par¬ 
ticularly where statute authorizing 
proceeding provided that award 
could be paid within period not ex¬ 
ceeding five years for use of owners, 
who might or might not have been 
owners at time of decree.—State ex 
rel. Scott v. Trimble, 272 S.W. 66, 
303 Mo. 123, quashing State ex rel. 
and to Use of Clinkscales v. Scott, 
261 S.W. 680, 216 Mo.App. 114. 

34. N.C.—Southport, W. & D. R. 
Co. V. Platt Lajid, 45 S.E. 589, 133 
N.C. 266. 

20 C.J. p 1068 note 83. 

35. Mich.—Cleaver v. Board of Ed¬ 
ucation of City of Detroit, 248 N. 
W. 629, 263 Mich. 301. 

N.Y.—In re Board of Sup’rs of West¬ 
chester County, 200 N.B. 55, 270 
N.Y. 16, affirming In re Mt. Klsco- 
Bedford County Highway No. 51, 
Westchester County, 280 N.Y.S. 86, 
245 App.Div. 727, motion denied In 
re Board of Sup’rs of Westchester 
County, 198 N.E. 549, 268 N.Y. 
667—Merriman v. City of New 
York, 126 N.B. 500, 227 N.Y. 279, 
reversing 171 N.Y.S. 109. 185 App. 
Div. 888—In re East 149th St. in 
City of New York. 188 N.Y.S. 579, 
196 App.Div. 866, affirmed 134 N.E. 
550, 232 N.Y. 511—^McGunnegle v. 
Pittsburgh & L. E. R. Co., 112 
A. 553, 554, 269 Pa. 404, quoting 
Corpus Juris. 

Tex.—^Eliot V. Maney & Alley, Civ. 

App., 134 S,W.2d 754. 

20 C.J. p 1068 note 84. 

30. Pa.—^McGunnegle v. Pittsburgh 
& L. B. R. Co., 112 A. 553, 269 
Pa. 404. 

37. Cal.—^Anderson v. Citizens’ Sav¬ 
ings & Trust Co., 197 P. 113, 186 
Cal. 386—Laguna Drainage Dist. v. 
Charles, Martin Co., 89 P. 993, 6 
Cal. App. 166. 

Mich.—In re Michigan Ave. from 
Roosevelt Ave. to Livernois Ave., 
276 N.W. 897, 283 Mich. 55. 

Minn.—^Farrell v. City of St. Paul, 
64 N.W. 809, 62 Minn. 271, 64 Am. 
S.R. 641, 29 L.R.A. 778. 

N.Y.—^Embury y. Conner, 3 N.Y. 511, 
53 Am.D, 32*6, reversing 4 N.Y. 
Super. 98—^Whitney v. Considine 
Investing Co., 178 N.Y.S. 68, 200 
App.Div. 193, affirmed 192 N.Y.S. 
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957, 200 App.Div. 193—Hoch v. 
Manhattan R. Co., 13 N.Y.S. 633, 
69 Hun 541, 37 N.Y.St. 200—In re 
Metropolitan R. Co., 12 N.Y.S. 859, 
58 Hun 563, dismissed 27 N.E. 
1076, 128 N.Y. 600. 

Ohio.—Cincinnati v. Jung, 5 Ohio S. 

& C.P. 549. 7 Ohio N.P. 665. 

20 C.J. p 1070 note 89. 

BuUug as to future action 
Court’s ruling, on denying owner’s 
claim to damages, that relief must 
be sought in independent action and 
that in such action owner would be 
entitled to relief is not binding ad¬ 
judication, since court cannot ad¬ 
judicate matter in case not before it. 
—Castle V. City of St. Joseph, Mo., 
219 S.W. 611. 

Matters not contested 

(1) Judgment on condemnation 
award under option agreements with 
certain owners was held not binding 
adjudication respecting value with 
respect to contesting owners.—In re 
Chrystie St., etc., in City of New 
York, 258 N.Y.S. 243, 236 App.Div. 
321, motion denied 258 N.Y.S. 1036, 
236 App.Div. 784, affirmed 184. N.E. 
102, 260 N.Y. 583, motion denied 184 
N.B. 134, 260 N.Y. 658. 

(2) Landowner is not estopped to 
maintain action to compel condemn¬ 
ing railroad to construct undergrade 
farm crossing by fact that award 
was, without his consent, made on 
assumption that there were to be no 
undercrossings.—^Van Wagner v. 
Central New England & W. R. Co., 
30 N.Y.S. 165, 80 Hun 278. 

Title to different land 
Court’s conclusion that colonial 
governor's grant, In which claimants 
asserted that their title to disputed 
lands originated, included such 
lands, was not res judicata of like 
Issue in subsequent proceeding to 
condemn lands in same area, where 
lands directly affected by former de¬ 
cision were different and point ac¬ 
tually determined therein was that 
claimants failed to prove devolution 
of title to themselves.—In re Ja¬ 
maica Bay Proceedings, 16 N.Y.S.3d 
55, 258 App.Div. 191, 1068, affirmed 30 
N.E.2d 722. 

Bights of mortgagee 
Judgment condemning portion of 
mortgaged land for city’s use did 
not bar subsequent mortgage fore¬ 
closure action, such action being on 
entirely different claim than eminent 
domain proceedings.—^Pomona Col- 
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the proceeding’, 38 or which the court did not have 
jurisdiction to decide 9 and the confirmation of 
the commissioners’ report is an approval only of 
the determination of the commissioners as to mat¬ 
ters within their power to decide.^® Thus, where 
the inquiry is limited to the amount- of compensa¬ 
tion, the judgment does not determine the right to 
condemn.’^^ Moreover,' a condemnation judgment 
is not res adjudicata in a subsequent action, where 
a different question is involved in the later action.^3 
A condemnation judgment does not preclude the 
land owner from maintaining an action to compel 


the condemning railroad to erect and maintain 
crossings as it is required by statute to do.^3 

Damages. Applying the principles stated above, 
it is the rule, subject to statutory exceptions,44 that 
the owner must recover in one proceeding all the 
damages which have resulted, or are reasonably 
likely to result in the future, from a proper con¬ 
struction and operation of the improvement, and 
no subsequent action will lie to recover items which 
were or might have been considered in the orig¬ 
inal proceeding,^5 the presumption being that all 


lege V. Dunn, 45 P.2d 270, 7 Cal. 
App.2d 227. 

Couuty’s interest In award 

As respects interpleader between 
bridge company and county clalm- 
inc: for taxes, regarding proceeds of 
eminent domain award, order of 
disbursement in eminent domain pro¬ 
ceedings did not adjudge that county 
had disclaimed all Interest in taxes, 
especially in view of statute provid¬ 
ing ,for payment of claim out of 
eminent domain award.—^Pacific Nat. 
Bank of Seattle v. Bremerton Bridge 
Co., 97 P.2d 162, 2 Wash,2d 52. 

38- N.T.—In re Corporation Coun¬ 
sel of City of New York, 173 N. 

T.S. 239. 105 Misc. 1, affirmed In re 
Old Kingsbrldge Hoad*, 179 N.Y.S. 
940, 190 App.Div. 906, Reversed on 
other grounds In re Old Kings- 
brijdge Road in City of New York, 
127 N.E. 476, 229 N.Y. 30. 

"Wash.—State v. Superior Court of 
Grant County, 136 P. 144, 76 

Wash. 376. 

Ownership of property condemned 
was held not determined where 
court's rulings were inconsistent on 
that point.—City of St. Louis v. 
Koch, 74 S.W.2d 622, 335 Mo. 991. 

38- N.Y.—Chase v. New York, 48 N. 
Y.S. 333, 23 App.Div. 322. 

Uen I 

Where court was without jurisdic¬ 
tion as to equitable lien, its decision 
condemning land was not res judi¬ 
cata on such question.—^Aldrich v. 
R. J. Bderer Co., 134 N.E. 726, 302 
Ill. 391. 

40: N.Y.—In re Tucker, 172 N.Y.S. 
701, 104 Misc. 617, affirmed 176 N. 
Y.S. 7.69, 187 App.Div. 602, affirmed 
126 N.B. 923, 228 N.Y. 701. 

£egal effect of proceeding is not 
adjudicated by order of confirmation 
so as to conclude owners from sub¬ 
sequently raising question as to le¬ 
gal effect.—^Astor v. City of New 
T^ork, 37 N.Y.Super. 639, 685, re¬ 
versed on other grounds 39 N.Y.Su¬ 
per. 120, affirmed 62 N.Y. 580. 

41. Wis.—Strlngham v. Oshkosh & 
M. r! Co., 33 Wis. 471. 

20 C.J. p 1071 note 2. 

^ Mich.—Detroit United R. Co. v. 


Barnes Paper Co., 138 N.W. 211, 
172 Mich. 586. 

Bight to oondenuii different statute 
An adjudication that condemning 
corporation has no authority under 
existing statute to condemn for 
particular purpose Is not a bar to 
subsequent proceeding to condemn 
same land for same purpose under 
later act repealing the former.—De¬ 
troit United R. Co. v. Barnes Paper 
Co., 138 N.W. 211, 172 Mich. 586. 
Ejectment for breach of condition 
A judgment that grantee on condi¬ 
tion subsequent was entitled to con¬ 
demnation award for part of proper¬ 
ty taken as against successors of 
grantor because successors of gran¬ 
tor had not reSntered premises or 
commenced ejectment was not res 
judicata on issue of right of suc¬ 
cessor of grantw to maintain eject¬ 
ment action against grantee for 
breach of condition since reentering 
was unnecessary.—City of New York 
V. Coney Island Fire Department, 10 
N.Y.S.2d 164, 170 Misc. 787, affirmed 
18 N.Y.S.2d 923, 259 App.Div. -286, re- 
argument denied 20 N.Y.S.2d 410. 

43. N.Y.—^Buffalo Stone & Cement 
Co. V. Delaware L. & W. R. Co., 29 
N.E. 121, 130 N.Y. 162, 41 N.Y.St. 
259. 

44. Mass.—Saltonstall v. New York 
Cent. R. Co„ 130 N.E. 185, 237 
Mass. 391. 

45ta U.S.—^U. S. V. Chicago, B. & Q. 
R. Co., C.C.A.W1S., 90 F.2d 161, 
certiorari denied 58 S.Ct. 33, 302 

U.S. 714, 82 L.Ed. 651—In re 
Ward, C.C.A.Hawaii, 61 F.2d 896— 
Watson V. U. S., D.C.N.C., 34 F. 
Supp. 777—In re Drainage Dist. 
No. 7, D.C.Ark„ 25 F.Supp. 372, af¬ 
firmed C,C.A., Luehrmann v. Drain¬ 
age Dist. No. 7 of Poinsett County, 
104 F.2d 696, certiorari denied 
Haverstick v. Drainage Dist. No. 7 
of Poinsett County, Ark., 60 S.Ct. 
141, 308 U.S. 604, 84 L.Ed. 505, 
rehearing denied 60 S.Ct. 260, 308 
U.S. 638, 84 L.Ed. 530. 

Ark.—^McClintock v.. White River 
Bridge Co., 287 S.W. 163, 171 Ark. 
943. 

Cal.—^Edmonds v. Glenn-Colusa Irr. 
Dist., 19 P.2d 502, 217 Cal. 436— 
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Bast Bay Municipal Utility Dist. v. 
City of Lodi, 8 P.2d 532, 120 Cal. 
App. 740—Richmond Wharf & 
Dock Co. v. Blake Bros. Co., 227 
P. 223. 66 CaLApp. 541. 

Conn.—Beers v. Bridgeport Hy¬ 
draulic Co., 124 A. 23, 100 Conn. 
459. 

Ga.—^Ficklen v. Elberton & E. R. 

Co., 102 S.E. 376, 25 Ga.App. 5. 

Ill.—See Johnson v. Cook County, 8 
N.E.2d 220, 290 Ill.App. 602, re¬ 
versed on other grounds 13 N.E.2d 
169, 368 Ill. 160. 

Iowa.—^Wheatley v. City of Fair- 
field, 240 N.W. 628, 213 Iowa 1187. 
Mass.—Saltonstall v. New York 
Cent. R. Co., 130 N.E. 185, 237 
Mass. 391—Cowdrey v. Woburn, 
136 Mass. 409. 

Mich.—Green v. Grand Trunk West¬ 
ern R. Co., 282 N.W. 890, 287 Mich. 
29. 

Mo.—Tremayne v. City of St. Louis, 
6 S.W.2d 935, 320 Mo. 120—Bray 

V. Land Const. Co., 221 S.W. 818, 
203 Mo.App. 642. 

N.Y.—^Burrows Paper Co. v. State, 
22 N.Y.S.2d 47, 174 Misc. 850— 
Sherover Const. Corporation v. 
City of New York, 295 N.Y.S. 925, 
162 Misc. 893. 

N.C.—^Ingram v. City of Hickory, 131 
S.E. 270, 191 N.C. 48—Spencer v. 
Wills, 102 S.E. 275, 179 N.C. 175. 
Okl.—State v. Adams, 105 P.2d 416, 
418, quoting Ck>rpns JWs—City 
of Seminole v. Fields, 43 P.2d 64, 
172 Okl. 167. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A. 11, 274 Pa. 251—McGun- 
negle v. Pittsburgh & L. B. R. Co., 
112 A. 553, 554, 269 Pa. 404, quot¬ 
ing Corpus Juris. 

Wis.—Clark v. Wisconsin-Minnesota 
Light & Power Co,, 202 N.W. €78, 
679, 186 Wis. 380, citing Corpus 
Juris. 

20 C.J. p 1068 note 85—19 C.J. P 
706 note 43. 

Biversiou of water 
Where, at time of building of 
dam for water supply for city of 
New‘York in 1842, damages were 
estimated “as for a total diversion” 
of waters, with owners' consent, and 
awards were paid on that basis. 
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proper damages were considered in such proceed-- 
ing.46 Further, the award and payment of com¬ 
pensation for the taking of the property, or injury 
to it, will bar an action for damages for trespass 
upon the land, or injury to it, or unlawful occupa¬ 
tion of it, by the appropriating company, in connec¬ 
tion with the purposes of the appropriation, but 
before the formal institution of the proceedings.'^'^ 


However, the judgment is not conclusive as to 
items of damage which were not in issue or within 
the scope of the issues,^^ or with respect to which 
the owner’s right to sue was expressly reserved.^^ 
Thus the condemnation judgment does not preclude 
a subsequent claim for injuries caused by a new 
and distinct act of the condemnor,®® or by negli¬ 
gent or wrongful ac:ts,®i or by an unlawful use 


owner of adjoining property in 1937, 
could not collect further damages 
for subsequent diversion of all wa¬ 
ter by building of larger dam, not¬ 
withstanding river was rendered un- 
navlgable and city was selling wa¬ 
ter to other municipalities.—Mayo 
V. Windels, 5 N.T.S.2d 690, 694, 255 
App.Div. 22, affirmed Mayo v. Chan- 
ler, 24 N.E.2d 494, 281 N.T. 837. 

Denial of damages is conclusive to 
effect that owner was not entitled to 
any damages.—Taintor v. City of 
Cambridge, 83 N.E. 1101, 197 Mass. 
412. 

Claim for interest barred 

U.S.—Willard R. Cook & Co. v. U. 

S., 80 CtCl. 708. 

Bights of lessee corporation 

Award to owner was held not to 
include damages to lessee corpora- 
.tion on theory owner and lessee 
corporation were identical.—Hoff¬ 
man Wall Paper Co. v. City of Hart¬ 
ford, 159 A. 346, 114 Conn. 531. 

46. U.S.—Florida Blue Ridge Cor¬ 
poration V. Tennessee Electric 
Power Co., C.C.A.Ga., 106 P.2d 913, 
certiorari denied 60 S.Ct. 591, 309 
U.S. 666, 84 L..Ed. 1013. 

Ark.—^Alexander v. Temple, 290 S.W. 
63, 172 Ark. 611. 

Cal.—^People v. Olsen, 293 P. 645, 
109 CaLApp. 523. 

Ill.—Yellow Cab Co. v. Howard, 243 
lll.App. 263. 

Iowa.—^Wheatley v. City of Fairfield, 
240 N.W. 628. 213 Iowa 1187. 

Ky.—^Turner v. Louisville & N. R. 

Co., 225 S.W. 1072, 189 Ky. 714. 
Miss.—Mississippi State Highway 
Commission v. Hillman, 198 So. 
665, overruling suggestion of er¬ 
ror 195 So. 679. 

Or.—Cousin v. Clackamas County, 
247 P. 138, 118 Or. 412. 

Tenn.—Central Realty Co. v. City 
of Chattanooga, 89 S.W.2d 346, 169 
Tenn. 525—Puller v. City of Chat¬ 
tanooga, 118 S.W.2d 886, 22 Tenn. 
App. 110. 

Tex.—^Eastland County v. Eberhart, 
Civ.App., 272 S.W. 575. 

20 C.J. P 1069 note 86. 

As to changes in old xoad 

Viewers' report, awarding stated 
sum to landowners, claiming right 
to close portion of county road not 
included in new state highway, as 
damage for construction of such 
highway, was conclusive that road 
was not changed, closed, abandoned. 


or vacated, notwithstanding notice 
of proposed change, proceeding be¬ 
ing ordinary condemnation suit.— 
Bevins v. Pauley, 77 S.W.2d 408, 257 
Ky. 54. ' 

47. Kan.—^Fitzgerald v. Chicago, K. 
& W. R. Co., 29 P. 703, 48 Kan. 
537. 

20 C.J. p 1069 note 87. 

Acceptance as -waiver 
However, it has been held that the 
receipt of the money awarded does 
not waive a trespass committed by 
unauthorized entry upon the land be¬ 
fore condemnation has been perfect¬ 
ed.—^Powers V. Hurmert, 51 Mo. 136 
—20 C.J. p 1070 note 88. . 

4& Tenn.—^Puller v. City of Chat¬ 
tanooga, 118 S.W.2d 886, 22 Tenn. 
App. 110. 

20 C.J. p 1070 note 89. 

Different property 

Condemnation judgment does not 
bar subsequent recovery for injuries 
to, or for taking of, a distinct tract 
of land belonging to the same own¬ 
er. 

Conn.—Connecticut Light & Power 
Co. V. McCarthy, 111 A. 365, 95 
Conn. 377. 

N.T.—^In re 148th Street, Borough of 
Queens, City of New York, 5 N. 
T.S.2d 49, 254 App.Div. 878—In re 
Jamaica Bay, City of New York, 
293 N.Y.S. 854, 250 App.Div. 124, 
affirmed In re City of New. York 
by Commission of Docks, 11 N.E. 
2d 296, 275 N.T. 458—In re Put¬ 
nam County, 273 N.Y.S. 933, 152 
Misc. 185. 

S.C.—^Milhous V. State Highway De¬ 
partment, 8 S.E.2d 852, 194 S.C. 
33, 128 A.L.R. 1186. 

20 C.J. p 1070 note 95. 

49. La.—Dunn v. Louisiana High¬ 
way Commission, 143 So. 381, 175 
La. 484. 

20 C.J. p 1068 note 85 [e]. 

50. Pa.—^A. H. Reid Creamery & 
Dairy Supply Co. v. City of Phil¬ 
adelphia. 118 A. 11, 274 Pa. 251. 

Damage fXom new condemnation 
Where a railroad condemned an 
additional strip of ground along¬ 
side Its original right of way, and 
on this strip placed one of its main 
line tracks and sidings, a landown¬ 
er was entitled to damages for cin¬ 
ders discharged from the new and 
different location, even though the 
new location was farther away from 
the landowner's property than the 
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old, and even though the damage 
from the new location was less than 
it was from the old.—Southern Ry. 
Co. V. Fitzpatrick, 105 S.B. 663, 129 
Va. 246. 

Bestoration of old grrade of street 
That damages were awarded when 
grade of street was lowered does not 
necessarily preclude recovery of ad¬ 
ditional damages on partial restora¬ 
tion of old grade.—In re Grade 
Crossing Com'rs of City of Buffalo, 
206 N.Y.S. 103, 210 App.Div. 328, mo¬ 
tion granted in part 206 N.Y.S. 910, 
211 App.Div. 840, and affirmed 148 
N.E. 727, 240 N.Y. 612. 

51. N.C.—Ingram v. City of Hicko¬ 
ry, 131 S.B. 270, 191 N.C. 48— 
Spencer v. Wills. 102 S.E. 275, 179 
N.C. 175. 

Pa.—^A. H. Reid Creamery & Dairy 
Supply Co. V. City of Philadelphia, 
118 A 11, 274 Pa. 251. 

S.C.—^Jones v. South Carolina Power 
Co., 4> S.E.2d 625. 191 S.C. 419. 
Tex.—^Texas Pipe Line Co. v. Ennis, 
Civ.App., 57 S.W.2d 178, reversed 
on other grounds and dismissed 
93 S.W.2d 148, 127 Tex. 470—East- 
land County V. Eberhart, Civ.App.^ 
272 S.W. 575. 

20 C.J. p 1070 note 91. 

XTegligence pre-vionsly committed 

(1) It has been held that dam¬ 
ages are not recoverable in con¬ 
demnation proceeding for tort com¬ 
mitted by condemnor prior to final 
award, but owner must himself sue 
therefor.—Texas Pipe Line Co. v. 
Ennis, Tex.Civ.App., 57 S.W.2d 178, 
reversed on other grounds and dis¬ 
missed 93 S.W.2d 148, 127 Tex. 470. 

(2) However, a different rule pre¬ 
vails in jurisdictions in which it is 
held that damages for negligence 
prior to prosecution of condemnation 
suit may be litigated in such suit.— 
Grosshoff V. Spokane, 132 P. 643, 
73 Wash. 681—Carpenter-McNeil Inv. 
Co. V. Spokane, 131 P. 823, 73 Wash. 
232. 

Ample compensation 

However, it has been held that, 
where landowners were amply com¬ 
pensated for lands taken in con¬ 
demnation proceeding for highway 
purposes, errors, if any, in construct* 
ing of road did not afford landown¬ 
ers ground for complaint against 
state highway commissioner, in his 
official capacity.—^Wilson v. State 
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of the condemned property,®^ or by the construc¬ 
tion of the work in question in a manner different 
from that originally contemplated.53 While it is 
held in some jurisdictions that the judgment is con¬ 
clusive as to damages resulting from a proper con¬ 
struction and operation of the work whether they 
could be foreseen or not,54 in others it is held that 
the owner is not concluded ?ls to damages which 
could not be foreseen;®5 and it has even been held 
that the judgment is not res ad judicata as to dam¬ 
ages which were not specifically considered in the 
proceeding.®® 

§ 329. -Effect as to Title or Right of 

Possession 

a. In general 

b. Possession pending appeal 


a. In General 

The right to possession accrues oniy when the Judg¬ 
ment is paid or secured. Where title does not pass until 
payment, the effect of the Judgment is to determine the 
rights of the parties'and the amount to be paid. 

The judgment entered on the verdict or award 
fixes finally and conclusively the sum which must 
be regarded as just compensation for the property 
taken^ so far as may be necessary to confer on the 
condemning corporation the right to appropriate 
the property condemned.®^ However, the judg¬ 
ment does not of itself entitle the condemnor to 
take possession of the property,®® since the right 
to possession accrues only when the compensation 
fixed by the judgment is paid or secured.®® 

It follows that the owner of the property is en- 


Highway Commissioner, 4 S.E.2d 
746, 174 Va. 82. 

Bzcessive sewage 

Judgment in condemnation pro¬ 
ceeding granting city easement for 
disposal of storm water sewage was 
not res Judicata of action for pol¬ 
lution of stream with all sewage.— 
Hunze v. City of Cape Girardeau, 
Mo-App., 43 S.W.2d 882. 

52. U.S.—-Porterfleld v. Bond, C.C. 
Miss., 3S F. 391. 

Tex.—^Eastland County v, Bberhart, 
Civ.App., 272 S.W. 575. 

Action to restrain saoh use is not 
precluded.—^McAmls v. Gulf, C. & S. 
F. R Co., Tex.Clv.App., 184 S.W. 
331—20 C.J. p 1070 note 94. 

53. Ill.—Jacksonville & S. R. Co. v. 
Kidder, 21 Ill. 131.* 

Mass.—^Lane v. Boston, 125 Mass. 
619. 

Pa.—^Walters v. Borough, 4 Lianc.Li. 
Rev. 385. 

20 C.J. p 1071 note 96. 

64. Ga.—Gilbert v. Savannah, G. & 
N. A, R Co., 69 Ga. 396, 399. 

N.J.—^Van Schoick v. Delaware, & 
R. Canal Co., 20 N.J.Law 249. 

20 C.J. p 1071 note 97. 

65- Tenn.—^Puller v. City of Chat¬ 
tanooga. 118 S.W.2d 886, 22 Tenn. 
App. 110. 

Wash.—^Davis v- City of Seattle, 235 
P. 4, 134 Wash. 1, 44 A.L.R 1490, 
20 C.J. p 1071 note 98. 

Vnder statute so expressly pro¬ 
viding, judgment will not bar fu¬ 
ture recovery of damages not ac¬ 
tually foreseen and estimated.—Cal¬ 
houn v. Palmer. 8 Gratt. 88, 49 Va. 
88—20 C.J. p 1071 note 99. | 

Widening and altering grade of 
street 

Where a municipality, in widening 
a street and altering a grrade for 
which damages were awarded abut¬ 
ting property, made a slope or dll 
extending beyond the line fixed by 


^ the condemning ordinance and there 
appeared no taking beyond such 
I line, the slope or fill cannot be con- 
i sidered as a necessary consequence 
of widening or elevating the grade, 
and it was not necessary to demand 
relief therefor in the original award. 
—^A. H. Reid Creamery & Dairy Sup¬ 
ply Co. V. City of Philadelphia, 118 
A 11. 274 Pa. 251. 

56. Wash.—Great Northern Ry. Co. 
V. City of Seattle. 39 P.2d 999, 180 
Wash. 368. 

Beoonsiructlon costs 

City’s judgment condemning rail¬ 
road’s land for street extension, in 
course of which columns supporting 
old viadudt carrying street over 
tracks were replaced by columns lo¬ 
cated so close to spur as to neces¬ 
sitate reconstruction thereof was 
held not res judicata of railroad’s 
action for reconstruction costs, not¬ 
withstanding blueprint attached to 
stipulation for judgment in condem¬ 
nation suit plainly indicated that 
new row of columns would Interfere 
with operation of trains on spur 
track in question and would neces¬ 
sitate relocation thereof, where such 
damage was not specifically consid¬ 
ered in condemnation proceeding.— 
Great Northern Ry. Co. v. City of 
Seattle, supra. 

67- lud.—Jeffries v. Maccown, 30 
Ind. 226. 

N.J.—Jersey City, N. & W. R. Co. v. 
Central R. Co., 22 A 728, 48 N.J. 
Eq. 379. 

20 C.J. p 1071 notes 6, 7. 

58. Ind.—Cleveland, C., C. & St. D. 
Ry. Co. V. Beck, 139 N.E. 705, 84 
Ind.App. 380. 

Mich.—Campau r. City of Detroit, 
196 N.W. 527, 226 .Mich. 619, 32 
A.L..R. 91. 

Or.—Sanders v. Portland & O. C. 

Ry. Co., 193 P. 660, 98 Or. 620. 

20 C.J. p 1071 note 8. 

59. Ind.—Cleveland, C. C. & St L. 
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Ry. Co. V. Beck, 139 N.E. 705, 84 
Ind.App. 380. 

Mich.—Campau v. City of Detroit, 
196 N.W. 527, 225 Mich. 619, 32 A. 
L.R. 91. 

20 C.J. p 1071 notes 6, 8. 

Bowever, it has been held that 
condemnation proceedings are dual 
in their nature, so that the recovery 
of the land, or the right to its ap-, 
propriation, may be had separately 
and in advance of the recovery of 
the damages.—City of Nashville v. 
Dad’s Auto Accessories, 285 S.W. 52, 
154 Tenn. 194, error dismissed Dad's 
Auto Accessories v. City of Nash¬ 
ville, 47 S.Ct. 20. 273 U.S. 770, 71 L. 
Ed. 883. 

Tender and deposit of award held 
to warrant taking possession.—^Ham¬ 
ilton v. Maysville, & B. S. R. Co., 84 
S.W. 778, 27 Ky.L. 251. 

Where proceedings set aside 
Payment of award will not justify 
entry where proceedings are subse¬ 
quently set aside for want of juris¬ 
diction.—^Manda v. Orange, 75 A 741, 
78 N.J.Law 630. 

. Owner’s prompt appeal from Judg¬ 
ment assessing damages did not dis¬ 
pense with necessity of condemnor's 
paying the damages assessed, for, 
although statute provides that such 
appeal shall not prevent the corpo¬ 
ration from using the land, the com¬ 
pensation must be first assessed and 
tendered' as required by Const, art 
1 § 18.—Sanders v. Portland & O. C. 
Ry. Co., 193 P. 660, 98 Or. 620. 

Bight to take one of several parens 
Statute providing that no property 
'shall be taken for an improvement 
by county commissioners until all 
compensation and damages are paid 
or amount allowed is deposited with 
court was held absolutely to pro¬ 
hibit taking and paying for a sepa¬ 
rate parcel until all necessary par¬ 
cels are secured at satisfactory price. 
—State ex rel. Commercial Investors 
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itled to retain possession of the property until 
.he judgment is paid.6® However, the owner 
:ontinuing in possession is a mere tenant by suf¬ 
ferance,®! and may be removed from the premises 
vhen the petitioner complies with the requirements 
IS to making compensation.®^ 

In order to put the condemnor in possession of 
the property, an order in the nature of a writ of 
assistance may be issued.®® A railroad instituting 
proceedings for possession need not prove that the 
use of the land is necessary for its operations, or 
that defendant’s possession interferes with its use 
of the land.®^ 

Title, The time when title passes is considered 
generally infra § 452, and as effected by payment 
or giving security or making deposit supra § 192. 
Where it is held that title does not pass until pay¬ 
ment, the judgment of condemnation does not pass 
title, but merely gives the right to take the proper¬ 
ty on payment of the value determined by the judg- 
ment.®5 However, even where it is held that the 
owner is not divested of his title merely by an 
award, it is recognized that the rights of the par¬ 
ties have been determined thereby,®® and the owner 
cannot by any kind of conveyance shake off the con¬ 


demnation, and any conveyance made is subject to 
the right of the condemnor, on payment of the 
award, to enter the property.®^ A judgment cov¬ 
ering all the interest of the owner in the property 
has been held to include the owner’s reversionary 
interest in the street where the property is de¬ 
scribed according to a plat.®® 

b. Possession pending Appeal 

In general, under various statutes, the condemnor 
may take possession of the property pending appeal upon 
payment or tender or deposit of the amount of the award 
or a larger amount, or giving a bond therefor. The effect 
of the determination on appeal is also considered. 

The just compensation which the constitution 
requires to be made to the landowner before his 
land can be taken, injured, or destroyed is the 
amount which is finally ascertained by a jury upon 
trial of the case on appeal;®® and it follows that, 
in the absence of statutory authority, possession 
cannot be taken pending.appeal from an unpaid or 
unsecured award.However, it is the rule, where 
the legislature may and has so provided, that pos¬ 
session may be taken by the condemning party 
pending an appeal, either on payment or tender of 
the damages assessed, and from which the appeal 


Corporation v- Curry, 197 N.B. 805, 
50 Ohio App. 245. 

60. Ill.—People ox rel. Wieboldt 

Stores V. City of Chicago, 14 N.E. 

2d 473, 368 Ill. 421, reversing 7 JNT. 

E.2d 82, 289 Ill.App. 276. 

Bight to income 

Property owner is entitled to in¬ 
come of property until award is 
paid.—State v. City of Hoquiam, 286 
P. 286, 155 Wash. 678, modified on 
other grounds 287 P. 670, 165 Wash. 
678. 

Bights of tenant; holdover 

A tenant who is a party to a con¬ 
demnation proceeding, and in whose 
favor damages have been assessed 
therein for contemplated interfer¬ 
ence with his leasehold, and who, 
during the pendency of litigation 
between the condemnor and the prop¬ 
erty owner, actually occupied the 
property for the full term of his 
lease, does not have the right, after 
the expiration of his lease, to refuse 
possession to the condemnor, who 
has settled with the property own¬ 
er, because the damages assessed in 
contemplation of interference with 
the tenant’s leasehold have not been 
paid; and statute entitling tenant 
holding over for more than ninety 
days, without proceedings taken 
against him, to remain for year, was 
held not to apply as against con¬ 
demnor who had paid owner.—^Har¬ 
vey V. Board of Education of City of 


Harrodsburg, 258 S.W. 956, 202 Ky. 
82. 

61. Mich.—Campau v. City of -De¬ 
troit, 196 N.W. 627, 225 Mich. 519, 
32 A.L.R. 91. 

20 C.J. p 1072 note 11. 

62. Ill.—^People ex rel. Wieboldt 
Stores V. City of Chicago, 14 N. 

E. 2d 473, 368 Ill. 421, reversing 7 
N.E.2d 82, 289 IlLApp. 276. 

20 C.J. p 1072 note 12. 

63. TJ.S.—Marblehead Land Co. v. 
Los Angeles County, D.C.Cal., 276 

F. 305. 

Cal.—^Los Angeles County v. Rindge 
Co., 200 P. 32, 63 Cal.App. 796. 

20 C.J. p 1072 note 14. 

Depexidenoe ou terms of decree 
Condemnor was held not entitled 
to immediate writ of possession to 
condemned railroad property, al¬ 
though six months’ period decreed 
by trial court to allow railroad to 
provide other facilities of transpor¬ 
tation had elapsed, where trial 
court’s intention was that period 
should begin with correct determina¬ 
tion of amount of damages to which 
railroad was entitled and such de¬ 
termination was not made until ref¬ 
ormation of judgment by appellate 
court.—Chicago, R. I. & G. Ry. Co. 
V. Tarrant County Water Control & 
Improvement Dist No. 1, Tex.Civ. 
App., 76 S.W.2d 147, certified ques¬ 
tions answered 73 S.W.2d 55, 123 
Tex. 432, certiorari denied 55 S.Ct. 
921, 295 U.S. 762, 79 L.Ed. 1704. 
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64. Pa.—Pittsburgh, Ft. W. & C. R. 
Co. V. Peet, 25 A. 612, 152 Pa. 488, 
19 L.R.A. 467. 

65. Cal.—Russakov v. McCarthy 
Co., 275 P. 808, 206 Cal. 682. 

Ill.—^Wadelski v. Sixteenth Ward 
Building & Loan Ass'n of Chica¬ 
go, 276 IlLApp. 74. 

66. Md.—^Record Building & Loan 
Ass’n of Baltimore City v. Safe 
Deposit & Trust Co. of Baltimore, 
171 A. 43, 166 Md. 348. 

67. Md.—Record Building & Loan 
Ass’n of Baltimore City v. Safe 
Deposit & Trust Co. of Baltimore, 
supra. 

68. Mich.—Cleaver v. Board of Ed¬ 
ucation of City of Detroit, 248 N. 
W. 629, 263 Mich. 301. 

69. Cal.—San Mateo County v. Co¬ 
burn, 63 P. 78, 621, 130 Cal. 631. 

20 C.J. p 1072 note 16. 

7a Ark.—^Arkansas, L. & G. R. Co. 
V. Kennedy, 105 S.W. 885, 84 Ark. 
364, 365. 

20 C.J. p 1072 note 17. 

Agreement between landowner and' 
condemnor pending appeal from as¬ 
sessment under which judgment was 
entered for specified amount with 
stay of execution does not authorize 
condemnor to enter into possession. 
—^Irish V. Burlington, etc., R. Co., 44 
Iowa 380. 
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71- Mo.—State ex rel. State High¬ 
way Commission v. Deutschman, 
142 S.W.2d 1025. 

Ohio.—Muskingum Watershed Con¬ 
servancy Dist. v. Punk, 9 N.B.2d 
512, 132 Ohio St. 593. 

S.C.—Lexington Water Power Co. v. 
Wingard, 148 S.E. 366. 150 S.C. 
418. 

20 C.J. p 1072 note 18. 

XTature of right acquired 

(1) Statute authorizing taking 
possession of property prior to final 
determination of appeal or writ of 
error has been held to contemplate 
a permanent possession.—City of 
Chicago v. Cohn, 158 N.E. 118, 326 
Ill. 372. 

(2) However, it has also been held 
that possession taken pursuant to 
statute during the pendency of an 
appeal and until compliance With the 
orders and judgment of the court 
gave condemnor no greater right 
than that of a licensee.—Schnull v. 
Indianapolis Union Ry. Co., 131 N.E. 
51. 190 Ind. 572. 

sratnre of question raised 
It has been held that statute au¬ 
thorizing taking of possession after 
payment of compensation is limited 
to cases where objections on which 
appeal is based relate to compensa¬ 
tion, and where validity of ordinance 
is not involved.—^Village of Bellwood 
V. Galt, 156 N.B. 774, 326 Ill. 55. 

Contesting legality as effecting stay 

(1) Under statute providing that 
where city has paid damages it shall 
be entitled to possession, and that 
owner’s refusal to give possession 
shall render it subject to fine, but 
that if owner contests legality or 
right of condemnation the obligation 
to surrender possession shall not ob¬ 
tain until determination of that 
question, and that appeal shall not 
operate to prevent taking possession, 
it has been held that the proviso 
does not stay taking of possession, 
but only relieves owner of obliga¬ 
tion to P 9 .y fine.—Georgia Industri¬ 
al Realty Co. v. City of Chattanooga, 
43 S.W.2d 490, 163 Tenn. 435—City 
of Nashville v. Dad’s Auto Acces¬ 
sories, 285 S.W. 52. 154 Tenn. 194, 
error dismissed Dad’s Auto Asses- 
sories v. City of Nashville, 47 S.Ct. 
20, 273 U.S. 770, 71 L.Ed, 883. 

(2) It has also been held that if 
possession of condemned land is not 
surrendered voluntarily, city may 
enter only under legal process.— 
Georgia Industrial Realty Co. v. City 
of Chattanooga, supra. 

. (3) It has also been held that 
tbe “right” which may be contested 
is limited to condemnor’s want of| 


power or property’s immunity.—City 
of Nashville v. Dad’s Auto Acces¬ 
sories, supra. 

72. Alaska.—Alaska Gold Recovery 
Co. V. Northern Mining & Trad¬ 
ing Co., 7 Alaska 655. 

Mo.—City of St. Louis v. Senter 
Commission Co., 124 S.W.2d 1180, 
343 Mo. 1075—State ex rel. City 
of St. Louis V. Sartorius, 102 S. 
W.2d 890, 340 Mo. 832. 

20 C.J. p 1072 note 19. 

Statute hdLd constitutional 

(1) In general. 

Mont.—State v. Bradshaw Land & 
Livestock Co., 43 P.2d 674, 99 

Mont. 95. 

Ohio.—Ornstein v. Chesapeake & O. 
Ry. Co.. 174 N.E. 772, 123 Ohio 
App. 260, appeal dismissed 52 S. 
Ct. 14, 284 U.S. 672, 76 L.Ed. 497. 

(2) Such statute Is not unconsti¬ 
tutional on theory that required de¬ 
posit Is not adequate provision for 
owner’s compensation because he 
would haVe no assurance of payment 
of larger amount awarded by jury 
on appeal from referees’ award, as 
there is no legal presumption that 
jury’s verdict will exceed amount of 
referees’ award.—Oakland Club v. 
South Carolina Public Service Au¬ 
thority, D.C.S.C., 30 F.Supp. 334, af¬ 
firmed. C.C.A.. 110 P.2d 84. 

(3) Such statute is not invalid as 
against contention that, where court 
clerk’s official bond is in an amount 
less than amount offered by city for 
property, utility might be subjected 
to possible loss of deposited funds 
should clerk default or his dep^osito- 
ry fall.^—Southern Indiana Gas & 
Electric Co. v. City of Boonville, 20 
N.E.2d 648, 215 Ind. 552. 

Money raised by private persons 
Where deposit by city is author¬ 
ized, the fact that money deposited 
was raised by private persons in¬ 
stead of by special assessment is 
immaterial.—Chicago, B. & Q. R. Co. 
V. Naperville, 48 N.E. 335, 169 Ill. 
25. 

73. Xn California statute requiring 
deposit of sum in addition to amount 
of judgment is discretionary with 
court, and court’s refusal to fix fur¬ 
ther sum, where based on conflicting 
evidence, will not be disturbed; 
“judgment” referred to in statute 
regarding taking possession of con¬ 
demned land is judgment awarding 
damages and not final judgment con¬ 
demning land.^—City of Los Angeles 
V. Oliver, 294 P. 760, 110 Cal.App. 
248. 

Xu Texas 

(1) Under statute so providing, 
condemnor may take possession pend- 
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I ing appeal on paying or depositing 
amount of award and costs, and de- 
I positing additional sum equal to 
I award, and giving bond for any fur¬ 
ther costs.—Houston Belt & Ter- 
1 minal R. Co. v. Hornberger, 157 S.W. 
744, 106 Tex. 104, answering certi¬ 
fied questions Civ.App., 141 S.W. 311 
—20 C.J. p 1072 note 19 [b]. 

(2) Under amendment to this stat¬ 
ute to that effect, certain specified 
governmental bodies are exempted 
from this requirement.—Cernoch v. 

I Colorado County, Tex.Civ.App., 48 S 
W.2d 470. 

(3) Prior to such amendment, pro¬ 
vision of Houston city charter spe¬ 
cifically exempting city from stat¬ 
utory requirement of making deposit 
or giving bond was held constitu¬ 
tional; and, where charter was 
amended to require deposit and bond, 
such requirement did not affect-city 
as to land of which it had taken 
possession prior to effective date of 
amendment.—Susholtz v. City of 
Houston, Tex.Com.App., 37 S.W.2d 
728, affirming City of Houston v. 
Susholtz, Civ.App., 22 S.W.2d 537. 

(4) City’s delay in paying costs 
before condemnation commissioners 
was held not to invalidate entry Into 
possession otherwise regular.—City 
of Houston V. Susholtz, Tex.Civ.App., 
22 S.W'.2d 537, affirmed Susholtz v. 
City of Houston, Com.App., 37 S.W. 
2d 728. 

(5) Bond wi^s held sufficient to 
warrant taking* possession of prop¬ 
erty pending appeal.—^Dysart v. 
Wichita Palls, R. & Ft. W. Ry. Co., 
Tex.Civ.App., 220 S.W. 277. 

74b Ill.—^Prairie du Rocher v. 

Schoening-Koenigsmark Milling 

Co., 96 N.E. 249, 251 111. 341. 

20 C.J. p 1073 note 20. 

75w Giving bond 

To permit condemnor to take pos¬ 
session pending appeal, on giving 
bond to secure payment of compen¬ 
sation, violates the constitutional 
provision requiring prepayment.— 
Faust V. Huntsville, 3 So. 771, S3 
Ala. 279—20 C.J. p 1073 note 21. 
'Tender 

Such constitutional provision is 
violated by statute which authorizes 
possession to be taken on merely 
tendering amount of award.—Wat¬ 
son V. Pittsburgh, etc., R. Co., 2 
Pittsb. (Pa.) 99. 

Deposit without tender to owner 

Statute permitting possession to 
be taken pending appeal, on payment 
of award into court, without tender 
to owner, does not satisfy require¬ 
ment of prepayment.—^Redman v. 
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vide that in a proceeding to appropriate land for 
a street or road an appeal shall not prevent the 
appropriation of the land for that purpose.^s 
Where the jury allow no damages for the appro¬ 
priation of land for a street the owners are enti¬ 
tled to an injunction restraining the opening of the 
street pending their appealJ*^ 

Effect of determination on appeal. It has been 
held in at least one jurisdiction, where no express 
provision is made regarding the effect of the deter¬ 
mination on appeal on the right of possession or 
the amount of deposit, that the original deposit is 
sufficient to warrant the retention of possession 
until the entry of final judgment, regardless of 
the determination on appeal,78 although the con¬ 
demnor would be bound to pay the excess should 
a larger amount be ultimately awarded.^^ How¬ 
ever, in other jurisdictions where the amount of 
damages awarded on appeal is greater than the 
amount deposited, the condemnor is required to pay 
the excess if it wishes to retain possession;^® and, 
under statute so providing, where the condemnor 
wishes to retain possession pending further appeal, 
it must deposit the additional damages, the filing 
of a supersedeas bond not relieving it of that 
duty.si If the judgment of condemnation is re¬ 
versed for inadequacy, of compensation an order 
for possession must fall with the reversal but 
it has been held that where the proceedings are 


regular so far as jurisdictional matters are involved 
an entry upon the land under a judgment confirm¬ 
ing the report of commissioners, pending appeal, is 
legal, and the condemnor will be protected in acts 
done in reliance thereon prior to reversal.®^ The 
tender of the amount of the verdict rendered on 
appeal, or the payment thereof into court on the 
owneris refusal to accept it, does not entitle the 
condemnor to take possession where the verdict 
has been set aside.®^ 

§ 330. Right to Compensation Awarded 

a. In general 

b. Pending appeal 

a. In Q-eneral 

The right to compensation has been heid to vest 
when the land is condemned and the compensation de¬ 
termined, or when there has bden a taking, in general, 
in absence of dispute, the award should be paid directly 
to the owner, and he may withdraw the award if de¬ 
posited with the court. Payment must be made within 
the tirne fixed by statute, or, if none is fixed, within a 
reasonable time. 

It has been variously held that the right to the 
compensation awarded becomes vested when the 
land has been condemned and the compensation 
finally ascertained and adjudged by the proper 
tribunal in accordance with the method prescribed 
by law,®5 where the taking precedes the judgment,®® 
or when there has been a taking of the land, where 


Philadelphia, Marlton & Medford R. 
Co., 33 N.J.Bq. 165—20 C.J. p 1073 
note 23. 

76. Ind.—Terre Haute, etc., R. Co. 
V. Flora, 64 IST.E. 648, 29 Ind.App. 
442. 

20 C.J. p 1073 note 29. 

77. Iowa.—Connelly v. Griswold, 7 
Iowa 416—Iowa College v, Daven¬ 
port, 7'Iowa 213. 

78. Mo.—State ex rel. City of St. 
Louis V. Sartorius, 102 S.W.2d 890, 
340 Mo. 832. 

Exceptions sustained 
Where city paid amount of first 
award and took possession of prop¬ 
erty, and exceptions were sustained 
to award and second award was 
made, court was without authority 
to require city to vacate property 
or pay second award pending Anal 
determination of proceedings.—State 
ex rel. City of St. Louis v. Sartorius, 
supra. 

79. Mo.—City of St. Louis v. Sen- 
ter Commission Co., 124 S.W.2d 
1180, 343 Mo. 1075. 

8a Ind.—Indianapolis Northern 
Tract. Co. v. Dunn, 76 N.E. 269, 
37 Ind.App. 248. 

Appeal by condemnor is within 
this rule.—^Indianapolis Northern 
Tract. Co. v. Dunn, supra. 


81. Iowa.—Downing v. Des Moines 
Northwestern R. Co., 18 N.W. 81^2, 
63 Iowa 177. 

82. Cal.—San Mateo County v. Co¬ 
burn, 63 P. 78, 621, 130 Cal. 631. 

La.—^Dussuau v. Municipality No. 1, 
6 La.Ann. 675. 

20 C.J. p 1073 note 31. 

83. Va.—New River, H. & W. R. 
Co. V. Honaker, 89 S.E. 960, 119 Va. 
641, Ann.Cas.l917C 132. 

84. N.J.—^Pennsylvania R. Co. v. 
National Docks, etc., R. Co., 32 A. 
220, 53 N.J.Eq. 178, reversing Ch., 
30 A. 1102. 

85- Minn.—State v. Brskine, 206 N. 

W. 447, 165 Minn. 303. 

N.J.—^Rutsen Estates v. Hudson 
County, 131 A, 637, 102 N.J.Law 
265, citing Corpus JUxls. 

20 C.J. p 1074 note 35. 

Corpus Juris referred to for au¬ 
thorities "elaborately dealt with” 
as to* the vested rights of the con- 
demnee In the judgment, and other 
matters.—^Harrison v. State Highway 
Department, 188 S.E. 445, 450, 183 
Ga. 290. 

Payment for ILowage 
It has been held that, where dam¬ 
ages are assessed prior to flowage 
under statute authorizing such as¬ 
sessment, they become immediately 
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due, and execution may issue against 
the mill owner, notwithstanding stat¬ 
ute that mill owner shall have no 
title until damages are paid.—^New¬ 
market Electric Co. v. Chase, 108 A. 
382, 79 N.H. 280. 

Relation between parties ' 

In street opening proceedings, re¬ 
lation ' between city and landowner, 
who received-an award of damages 
for taking of its property, but for 
which no demand was made, was that 
of vendor and vendee, debtor and 
creditor, city owing amount of award 
to landowner.—^In re Elm St in City 
of New York, 146 N.E. 342, 239 N.T. 
220, reversing 204 N.Y.S. 906, 208 
App.Div. 844. 

Order binding until set aside 

Order directing city comptroller to 
pay an award made to an unknown 
owner in condemnation proceedings 
to an applicant for such award, pur¬ 
suant to charter, was valid and bind¬ 
ing on the city comptroller until set 
aside, and it was his duty to be 
ready to pay and to comply with 
that order whenever applicant called 
and demanded her warrant.—^In re 
Bergen, 143 N.E. 262, 237 N.T. 452,’ 
reversing 200 N.Y.S. 671, 206 App. 
Div. 324. 

86. U.S.—Barnidge v. U. S., C.C.A. 
Mo., 101 F.2d 295. 
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the judgment precedes the takingJ^ However, no 
such vested right of the landowner is acquired pri¬ 
or to the finil confirmation of the report of the 
commissioners assessing the damages and where 
the proceedings were void the condemnee would 
not be entitled to the award.®^ After the right 
becomes vested it cannot be affected by subsequent 
legislation,90 not even by a statute which attempts 
to abandon the lands so taken and revest the title 
in the former owner.91 

The corresponding question, with regard to the 
condemnor, of when the condemnor is bound by 
the proceedings, so that he can no longer abandon 
or dismiss, is considered infra § 335 b. 

Deposit of ceward. Under statutes so providing, 
the award may, or, in some instances, must, be 
paid into court for the benefit of the owner or own¬ 
ers ;92 but if there is no dispute as to the persons 
entitled to it the court has no power independent 
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of the statute to order the money to be deposited.®® 
Except where the condemnation proceedings were 
void,94 the award, when deposited, belongs imme¬ 
diately to the owner,95 and should be paid to him on 
his application for an order to that effect,®® even 
though the deposit is accompanied by a protest.97 
Notice of the application must be given to all per¬ 
sons appearing from the record to be entitled to 
any portion of the award;®® but notice to the con¬ 
demning corporation is not necessary.®® Where 
the amount has been paid into court the condemnor 
cannot contest the validity of the award on an or¬ 
der to show cause why the fund should not be paid 
to a person claiming to be the owner.^ 

Time for payment. Statutory provisions as to 
time for payment of the judgment or award must 
be complied with,® and, unless the court extends 
the time,® the failure to pay within the time pre¬ 
scribed renders the judgment void^ and entitles the 
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As agrainst TTnited States 
Where the government has taken 
possession and appropriated prop¬ 
erty prior to entry of judgment in 
condemnation, then the Judgment is 
an obligation of the general fund of 
the Treasury.—Barnidge v. U. S., C.C. 
A.MO., 101 F.2d 295. 

Saauages for property iaijiired 

Right to damages for property in¬ 
jured by change of grade of street 
vests when Judgment is recorded.— 
Bishop V. City of Meriden, 169 A. 41, 
117 Conn. 499. 

87. S.C.—^Haig v, Wateree Power 
Co., 112 S.E. 65, 119 S.C. 319. 

Beason for role’ 

The rights of parties to a condem¬ 
nation proceeding are correlative and 
reciprocal, the existence of one de¬ 
pending on the other, and landown¬ 
ers cannot be said to have acquired 
any vested interest in condemnation 
judgment unless the state obtained 
a corresponding vested interest in the 
land sought to be condemned.—State 
V. Flamme, Ind., 26 N.E.2d 917. 
Presumption of taking 

Condemnation judgment having be¬ 
come final and unconditional, land 
was then presumably taken, and city 
could not thereafter escape payment 
of judgment, regardless of when it 
took actual possession.—Feldman v. 
City of Chicago, 2 N’.B.2d 102, 363 
Ill. 247, reversing 276 IlLApp. 142. 

88. Ky.—^Henderson, etc., R. Co. v. 
Dickerson, 17 B.Mon. 173, 66 Am.D. 
148. 

20 C.J. p 1074 note 38. 

'89. Mo.—Clay County Court v. 
Baker, 241 S.W. 447, 210 Mo.App. 
65. 

Subsequent making of appropriations 
That {legislature, after making of 


award, void for want of jurisdic¬ 
tion, has made appropriations to pay 
awards in general does not render 
award enforceable in absence of evi¬ 
dence that this award was in the 
legislative iutent or that all the facts 
were made known to it.—^People v. 
Schuyler, 69 N.Y. 242. 

90. Ill.—Elgin V. Eaton, 83 Ill. 636, 
26 Am.R. 412. 

20 C.J. p 1074 note 36. 

91. Mass.—^Hellen v. Medford, 73 N. 
E. 1070, 188 Mass. 42, 108 Am.S.R. 
459, 69 D.R.A. 314—^Harrington v. 
Berkshire County, 22 Pick. 263, 33 
Am.D. 741. 

92. Minn.—^Eyre v. Faribault, 141 N.' 
W. 170, 121 Minn. 233, L.R.A.1917A 
685. 

20 C.J. p 1074 note 39. 

Unknown owners 

N.T.—^In re Rochester Ave. in City 
of New York, 268 N.T.S. 736, 241 
App.Div. 614, affirmed 191 N.E. 587, 
264 N.T. 607, reargument denied 
193 N.E. 291, 265 N.Y. 602. 

20 C.J. p 1074 note 39 [a]. 

93. N.T.—Saratoga & S. R. Co. v. 
Schenectady Stove Co., 66 How.Pr. 
43. 

94. Mo.—Clay County Court v. Bak¬ 
er, 241 S.W. 447, 210 Mo.App. 65. 

Condemnor entitled to return of de¬ 
posit 

Mo.—Clay County Court v. Baker, 
supra. 

95. Wis.—Stolze V. Milwaukee, etc., 
R. Co., 88 N.W. 919, 113 Wis. 44, 90 
Am.S.R. 833. 

20 C.J. p 1074 note 41. 

96. N.T.—Matter of Fifty-Ninth St., 
123 N.T.S. 376, 138 App.Div. 899. 

20 C.J. p 1074 note 42, p 838 note 81. 

97. Or.—Oregon, etc., R. Co. v. Bar- 
low, 3 Or. 311. 


98. N.T.—Matter of Fifty-Ninth St., 
123 N.T.S. 376, 138 App.Div. 899. 

99. N.J.—^Ex parte Van Vorst, 2 N. 
J.Eq. 292. 

1. Dak.—^Northern Pac. R. Co. v. 
Jackman. 50 N.W. 123, 6 Dak. 236. 

2 . N.D.—Park Dist. of City of En- 
derlin v. Zech, 218 N.W. 18, 56 Ind. 
431. 

20 C.J. p 1074 note 47. 

Payment before entry of judgment 
is not available error where exact 
amount awarded was paid.—Madera 
County V. Raymond Granite Co., 72 
P. 915, 139 Cal. 128—20 C.J. P 838 
note 80 [b]. 

Applicability of statute 

General provision of code giving 
condemnor thirty days to pay award 
was held inapplicable to proceedings 
under street opening act, making 
awards payable when special assess¬ 
ment fund is sufficient; and provi¬ 
sion allowing condemnor one year 
to pay award if “bonds of state or 
public corporation” must be sold, 
means state’s or city's general obli¬ 
gation bonds, and hence excludes 
bonds issued under street opening 
acts.—City of Los Angeles v. Agardy, 
33 P.2d 834, 1 Cal.2d 76. 

3. Fla.—Florida Cent.^ etc., R. Co. v. 
Bear, 31 So. 287, 43 Fla. 319. 

Sufflclenoy of application. 

Mere filing of affidavit by state 
for extension of time does not auto¬ 
matically work such extension but 
hearing must be had thereon; and 
affidavit is not conclusive, but land- 
owner may offer contradicting evi¬ 
dence.—^People V. Thompson, 43 P.2d 
600, 5 Cal.App.2d 656. 

4. Fla.—^Florida Cent., etc., R. Co. 
V. Bear, 31 So. 287, 43 Fla. 319. 

50 C.J. p 394 note 4 [aj. 
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landowner to have the entire proceedings dis- 
missed.5 When no time is prescribed by statute, 
payment must be made within a reasonable time,® 
or, as appears in § 320 b supra, a time fixed by the 
court.* It has been held that the failure to pay the 
award within a reasonable time does not invalidate 
it in the absence of a provision to that effect in the 
judgment.7 , 

Payment out of assessments. Where awards are 
to be paid by special assessment to the extent of 
benefits, and the remainder is to be paid by general 
taxation, a judgment cannot be entered against 
the city for such remainder where the special ben¬ 
efits have not been determined.® Under some 
statutes the landowner is entitled to the compensa¬ 
tion awarded in condemnation proceedings by a 
city, without waiting for the collection of the as¬ 
sessments constituting the fund for payment, al¬ 
though the city has not taken possession of the 
land.® Under statute providing that a city is bound 
to pay a condemnation judgment which it has elect¬ 
ed to enter whether or not the assessment for such 
improvement has been collected, the city may be 
liable to pay the judgment out of funds other than 
those raised in the special assessment proceeding,^® 
provided it elects to go ahead with the improve¬ 
ment rather than to dismiss the proceeding.!^ 

Deductions from award. It has been held that 
taxes which became a lien on the property before 
the payment of the award are deductible from tlie 
award.!® 


Particular interests in land. The rights of per¬ 
sons having an interest less than title to share in 
the award depend on the terms of the award.!® 

Satisfaction of judgment. Payment of the judg¬ 
ment authorizes its satisfaction in any manner pro¬ 
vided by law for obtaining satisfaction of record 
of a paid judgment.!^ 

b. Pending Appeal 

Authorities differ as to whether or not the right to 
compensation is suspended pending appeal, and as to 
whether, where the award is deposited with the court, 
the owner may withdraw the award pending the appeal. 
Withdrawal, where allowed, is subject to condemnor’s 
right to restitution If the award is reduced. 

• It is the rule in some jurisdictions that, except 
where the condemnor seeks to take or maintain 
possession of the property,!® the taking of an ap¬ 
peal has the effect of suspending the time when 
the damages become payable until the final deter¬ 
mination.!® However, it has also been held that 
the pendency of an appeal does not affect the own¬ 
er’s right to compensation,!7 and does not of it¬ 
self warrant the deposit of the award with the 
court rather than the payment of it to the owner,!® 
at least if there is no dispute as to the persons en¬ 
titled to receive compensation and no disability of 
those persons to receive it.!® 

It has been held that where the award is de¬ 
posited with the court the owner has the right to 
withdraw the award pending the appeal,®® unless 


5. Fla.—Florida Cent., etc., R. ^ Co. 
V. Bear, 31 So. 287, 43 Fla. 319.“ 

20 C.J. p 1074 note 60. 

6. U.S.—^Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 F. 939. 

Conn.—Bishop v. City of Meriden, 169 
A. 41, 117 Conn. 499. 

7. Wash.—Jones v. Hammer, 255 P. 
955, 143 Wash. 525. 

& Ill.—Chicago V. Megartney, 172 
I11.APP. 586, affirmed 102 N.E. 748, 
259 111. 322. 

9. Wash.—State V. Herdlick, 131 P. 
139, 73 Wash. ^01—State v. Humes, 
76 P. 348, 34 Wash. 347. 

la Ill.—People ex rel. Chicago Title 
& Trust Co. V. Village of Glencoe, 
23 N.E.2d 697, 372 Ill. 280—Flamm 
V. Thompson, 252 Ill.App. 601. 
Such statute held valid 
Ill.—People ex rel. Chicago Title & 
Trust Co. V. Village of Glencoe, su¬ 
pra. 

Statute as part of ordinance 

Such statute was as much a part 
of ordinance providing for construc¬ 
tion of concrete pavement over land 
not owned by village as though writ¬ 
ten into ordinance.—^People ex rel. 

29 0. J.S.-87 


Chicago Title & Trust Co. v. Village 
of Glencoe, supra. 

11. Ill.—People ex rel. Chicago Title 
& Trust Co. V. Village of Glencoe, 
supra. 

12. Wash.—State v. City of Hoqui- 
am, 287 P. 670, 155 Wash. 678, 
modifying 286 P. 286, 156 Wash. 
678. 

Determination of taxes 
City has du^y of determining 
amount of taxes which may be de¬ 
ducted from award in condemnation 
proceeding.—State v. City of Hoqui- 
am, supra. 

13. Ill.—^Yellow Cab Co. v. Howard, 
243 I11.APP. 263. 

Purported private transfer was 
held to have been made pursuant to 
award, so that lessee’s right to share 
in amount received by owner would 
be governed by terms of Judgment 
—Yellow Cab Co. v. Howard, supra. 

14. Wis.—Stolze V. Milwaukee, etc., 
R. Co., 88 N.W. 919, 113 Wis. 44, 90 
Am.S.R. 833. 

15. Mo.—City of St. Louis v. Senter 
Commission Co., 124 S.W.2d 1180, 
343 Mo. 1075. 


16. Conn.—Bishop v. City of Meri¬ 
den, 169 A. 41, 117 Conn. 499. 

Mo.—City of St. Louis v. Senter Com¬ 
mission Co., 124 S.W.2d 1180, 343 
Mo. 1075—School Dist. of Kansas 
City V. Phoenix Land & Improve¬ 
ment Co., 287 S.W. 621, 315 Mo. 
775. 

Appeal by other owners is not 
within this rule.—^Roper v. New Brit¬ 
ain, 39 A. 850, 70 Conn. 459. 

17. N.J.—^Housing Authority of City 
of Newark v. Ryan, 13 A.2d 850, 
127 N.J.Eq. 482. 

18. N.J.—^Housing Authority of City 
of Newark v. Ryan, supra. 

Buie not affected by statute deal¬ 
ing with the effect of appeal on the 
right to take land, and providing 
that appeal is not barred by accept¬ 
ance of award.—Housing Authority 
of City of Newark v. Ryan, supra. 

19. N.Y.—Saratoga & S. R. Co. v. 
Schenectady Stove Co., 66 How.Pr. 
43. 

2a Mo.—St. Louis, O. H. & C. Co. 
V. Fowler, 20 S.W. 1069, 113 Mo. 
458. 
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the appeal is on other grounds than the insuffi¬ 
ciency of the damages awarded .21 Especially has 
the owner the right to withdraw the deposited 
award where the condemnor has taken possession 
of the land;22 this is so notwithstanding a 
condition attached to the payment into court that 
the money shall not be paid to the owner until de¬ 
termination of the appeal.23 However, it has also 
been held that the pendency of an appeal suspends 
the right to withdraw the amount which the con¬ 
demnor was required to deposit.^^ 

Where withdrawal of the deposit is allowed, and 
the award is reduced on appeal, the condemnor 
would be entitled to restitution and the condemnee 
would be bound to pay back the difference and 
a bond may be taken from the owner conditioned to 
make restitution in such case.^^ 

§ 331. Lien of Award or Judgment 

The owner of condemned land which has been taken 
but not paid for ordinarily has a lien, or a right In the 
nature of a lien, for the amount of the award. 

While there is some authority to the contrary,27 | 
it is generally held that after the condemnor has I 


taken possession the owner of the land which has 
been condemned, but which has not been paid for, 
has a lien,28 or a right in the nature of a lien or 
encumbrance,29 for the amount of the award, which 
is good against all persons occupying it as lessees, 
grantees, or otherwise.^® 

In general, rules governing judgment liens gen¬ 
erally, see the C.J.S. title Judgments §§ 454-511, al¬ 
so 34 C.J. p 567 note 72-p 636 note 68, have been 
held to apply to liens of condemnation judgments.3l 
This lien is enforceable in equity22 fike a vendor’s 
lien.23 The fact that the owner permits the con¬ 
demning party to enter on the land and to con¬ 
struct the improvement does not, so long as the 
right to the award is not released, amount to a waiv¬ 
er of the lien.24 

§ 332. Enforcement of Award or Judgment 

In general a court has the power to Issue orders to 
enforce its condemnation Judgment. The procedure for 
enforcement varies in different Jurisdictions; execution 
may issue in some Jurisdictions but not others. 

The rights of the parties under the award will 
be protected and enforced by the courts and 


W.Va.—^Buckhannon & N. R. Co. v. 
Great Scott Coal «& Coke Co., S3 S. 
E. 1031, 75 W.Va. 423. 
ai. Cal.—Pool V. Butler, 74 P. 444, 
141 Cal. 46. 

Ind.—^Dye v. Schick, 129 ir.E. 
242, 74 lnd.App. 459. 

Mo,—City of St. Louis v. Senter Com¬ 
mission Co., 124 S.W.2d 1180, 343 
Mo. 1075. 

20 C.J. p 1075 note 61. 

23. Indi—Consumers’ Gas Trust Co. 
V. Harless, 29 N.E. 1062, 131 Ind. 
446, 15 L.B.A. 505. 

24. Tex.—City of Rosebud v. Vitek, 
Civ,App., 210 S.W. 728, dismissed 
for want of jurisdiction. 

Fexmltting' entry by railroad 
Under statute allowing* railroad to 
enter on land pending appeal, on de¬ 
positing amount of award, landown- 
e\r-s right to the money is suspend¬ 
ed until appeal is heard.—^Peterson v. 
Ferreby, 30 Iowa 327. 

Double amoiiat of award 
Under statute providing that con¬ 
demnor shall, pending appeal, deposit 
double amount of award, it is con¬ 
templated that award shall not he 
paid to owner pending appeal.—City 
of Rosebud v. Vitek, Tex.Civ.App., 
210 S.W. 728, dismissed for want of 
jurisdiction. 

25. —City of St, Louis v.. Senter 
Commission Co., 124 S.W.2d 1180, 
843 Mo. 1075 :—St. Louis, O. H. & 

.^ 'C 'R. -Co. V. Fowler, 20 .S.W. 1069, 
453. 

W-Va.—^Budkhannon & N. ,R. Ob^i v. 


Great Scott Coal & Coke Co., 83 
S.E. 1031, 75 W.Va. 423. 

Several condenmees 
Where condemnor paid sum award¬ 
ed as lump sum to several condem- 
nees and on appeal award was re¬ 
duced, condemnor is not entitled’to 
joint judgment against condemnees 
for dllference, but to several judg¬ 
ment against each condemnee for 
share thereof, the motion for restitu¬ 
tion and judgment for return of mon¬ 
ey being part of condemnation pro¬ 
ceeding, which is a several action.— 
Union Electric Light & Power Co. v. 
Dawson, 78 S.W.2d 867, 228 Mo.App. 
1224. 

26. N.T.—Manhattan R. Co. v. O'Sul¬ 
livan, 40 N.Y.S. 937, 8 App.Dlv. 
320. 

27. Mich.—People > v. Michigan 
Southern R. Co., 3 Mich. 496. 

Reason for xtae 

Parties to condemnation proceed¬ 
ings are in no sense vendor and ven¬ 
dee, and judgment therein affords 
complete protection to both parties, 
and precludes higher form of se¬ 
curity, in nature of equitable right 
to assert lien, if award is not paid. 
—^Investment Registry v. Chicago & 
M. Electric R. Co., D.C.Wis., 1 F.2d 
1008. 

N.J.—^Rutseh Estates v. Hudson 
County, 131 A. 637, 102 N.J.Law 
266, citing Ckttpus Juris. 

20 C.J. p 1075 note 66. 

29- Mass.—Drury -V. Midland R. Co., 
127 Mass. 57L 
20 C.J. p 1075 note 67. 
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30. Vt.—Bridgman v. St. Johnsbury 
& L. C. R. Co., 2 A. 467, 58 Vt. 
198. 

20 C.J. p 1075 note 68. 

31. Ill.—^Dickson v. Bpling, 61 Ill. 
App. 78. 

Me.—^Pierce v. Knapp, 34 Me. 402. 
Accrual 

The lien does not accrue until con¬ 
firmation of commissioners’ report 
—^Fisher v. New York, 67 N.Y. 73. 
JMay la asserting 
There may be such delay in as¬ 
serting lien that it will not be con¬ 
sidered by courts;—People v. Michi¬ 
gan Southern R. Co., 3 Mich. 496. 
Property included 

In case of railroad, lien covers 
entire road.—^Ball v. Maysville & B. 
S. R. Co., 43 S.W. 731, 102 Ky. 486, 19 
Ky.L. 1540, 80 Am.S.R. 362. 

Expiration 

This lien, expires in same time as 
lien of ordinary judgment. 

Ill-—^Dickson v. Epling, 61 Ill.App. 
78. 

Me.—Pierce v. Knapp, 34 Me. 402. 

32. N.J.—Rutsen Estates v. Hudson 
County. .131 A. 637, 102 N.J.Law 
265, citing Corpus Juris. 

20 C.J. p 1076 note 70. 

33. ' N.J.—Rutsen Estates v. Hudson 
County, supra, citing Corpus Juris. 

20 C.J. p 1076 aote 71. 

SA Va.—Southern R. Co. v. Gregg, 
43 S.E. 670, 101 Va- 308. 

20 C.J. -p 1076 note 76. 

3B-, Vt.—George v. Consolidated 
. Lighting Co., 89 A, 636, 87 Vt 
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under or apart from statutes to that effect the court 
has the power to issue orders for the purpose of 
enforcing its condemnation judgment.^® Thus, 
where an appellate court judgment is sought to be 
enforced, the prevailing party is entitled to the aid 
of all the processes of that court.37 

Under some statutes the owner must enforce the 
award by supplementary proceedings in the con¬ 
demnation sui±.38 The judgment cannot be en¬ 
forced by warrant of distresses unless such remedy 
is authorized by statute."*s In proceedings to en¬ 
force a judgment the condemning party will not be 
permitted to show that a part of the land embraced 
in the condemnation was public property' or that 
a part only of the land which it was proposed to 
condemn was actually proceeded against.^i 

The recovery of compensation by independent ac¬ 
tion on the award is considered infra § 399. 

Enforcenvent by execution. In some jurisdic¬ 
tions, execution may be levied to enforce the judg¬ 
ment ,*2 unless an appeal is taken,*3 in which case 
execution may not be ordered until the expiration 
of a specified period after the appeal and in the 
absence of an appeal the condemning party is not 
entitled to a stay.^5 Where the judgment sought 
to be enforced is that of the appellate court, the 


prevailing party is entitled' to an execution from 
that court."*® In other jurisdictions, however, the 
remedy by execution is not available*^ unless the 
condemning party has taken possession of the 
land,*® the rule in such case being, see § 321 supra, 
that no personal judgment can be awarded on 
which an execution can issue. Wh’ere statutory 
conditions precedent to condemnation are not com¬ 
plied with, a judgment on the report of viewers 
awarding damages is not a final judgment on which 
execution may issue.*® Judgment against the 
United States is not enforceable by execution and 
levy.50 

Statute of Imitations. A statute of limitations 
barring the enforcement of a judgment where the 
holder of the judgment fails to seek to enforce it 
for the specified period has been applied to con¬ 
demnation awards, where such award is equivalent 
to a final judgment.®^ 

§ 333. Interest on Award or Judgment 

a. In general 

b. Time during which interest runs 
a. In Greneral 

The right to interest on the award or Judgment In 


411, 52 L.II.A., N.S., 860, Ann.Cas. 
1916C 416. 

Enforcement of judgments generally 
see C.J.S. title Judgments §§ 585- 
591, also 34 C.J. p 737 note 83-p 
742 note 68 . 

38. Pa.—^In re Parkesburg Borough 
Sts., 4 Pa.Co. 273. 

20 C.J. p 1076 note 80. 

Where condemnor Invokes Juris- 
diction of court to have landowner/s 
award settled and paid, court has 
Jurisdiction to order condemnor to 
comply with prior order confirming 
original award; and landowner is 
not limited to mandamus.—^Blue 
Barth County v. Williams, 266 N.W. 
329, 196 Minn. 501. 

37. Ga.—State Highway Board v. 
Long, 6 S.B.2d 130. 61 Ga.App. 
173. 

38 . Ill.—South Chicago City R. Co. 
y. Chicago, 63 N.'E. 1046, 196 Ill. 
490. 

20 C.J. p 1077 note 88 . 

39 . Mass.—Russell Mills v. Ply¬ 
mouth County Comrs., 16 Gray 
347 —Commonwealth v. Blue-Hill 
Turnp. Corp., 5 Mass. 420. 

20 C.J. p 1077 note 89. 

40. Me.—^Furbish v. Kennebec Coun¬ 
ty Comrs., 44 A. 364, 93 Me. 117. 

20 C.J, P 1077 note 90. 

41. Ill.—South Chicago City R. Co. 
V. Chicago, 63 N.E. 1046, 196 111. 
490. 


42. Pa.—^Louden v. Juniata Borough, 
11 Pa.Dlst. & Co. 532. 

20 C.J. p 1076 note 82. 

Against receiver 

Execution cannot run against con¬ 
demnor’s receiver where he is not 
made a party.—^In re New York Mu¬ 
nicipal Ry. Corporation, 179 N.Y.S. 
238, 189 App.Div. 814, affirmed New 
York Municipal Ry. Corporation v. 
Holliday, 127 N.E. 917, 228 N.Y. 561. 

43. Ga.—Thomas v. Central of Geor¬ 
gia Ry. Co., 149 S.E. 884, 169 Ga. 
269. 

44. Mo.—City of St Louis v. Sen- 
ter Commission Co., 124 S.W.2d 
1180, 343 Mo. 1075. 

45. Ga.—Thomas v. Central of Geo- 
gia Ry. Co., 149 S.E. 884, 169 Ga. 
269. 

Pa.—^Harrisburg, etc., R. Co. v. Pef- 
fer, 84 Pa. 295. 

46. Ga.—State Highway Board v. 
Long, 6 S.E.2d 130, 61 Ga.App. 
173. 

47. Colo.—^Dolores No. 2 Land, etc., 
Co. V. Hartman, 29 P. 378, 17 Colo. 
138. 

20 C.J. p 1077 note 84. 

48. Ill.—Chicago Y. Barhian, 80 111. 
482. 

20 C.J. p 1077 note 85. 

49. Pa.—^Vickroy v. Ferndale, 102 A. 
968, 269 Pa. 321. 

20 C.J. p 1077 note 87. 
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50. D.C.—Lee v. U. S., 68 P.2d 879, 
61 APP.D.C. 163. 

61. N.Y.—In re Elm St. In City of 
New York, 146 N.E. 342, 239 N.Y. 
220, reversing 204 N.Y.S. 906, 208 
App.Div. 844. 

R’otifloation of readiness to pay 
Where city acquired property and 
awarded sum to lessees subject to 
claim of mortgagees, and lessee was 
notified that warrant would be ready 
for payment on Dec. 20, 1904, and 
no claim was ever filed on behalf of 
the mortgagees for payment or by 
the lessees, award was barred by 
limitations in 1939—^Application of 
Long Island R. Co., 22 N.Y.S.2d 706, 
174 Misc. 1037. 

Partial and separate report 
In street opening proceedings, first 
partial and separate report as to 
awards for lands acquired in pro¬ 
ceeding when confirmed by court 
constituted a final Judgment within 
meaning of statute of limitations, in 
view of another statute making it 
final, even though It provided that 
commissioners might present their 
report as to assessments for bene¬ 
fits in their final separate reports, 
since landowner could enforce award 
without waiting an indefinite period 
for order confirming assessment Tor 
benefits.—^In re Elm St. In City of 
New York, 146 N.E. 342, 239 N.Y. 
220, reversing 204 N.Y.S. 906, 208 
App.Div. 844. 
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condemnation proceedings depends on the applicable 
statutes; in general interest is allowed. Assessments for 
benefits should be deducted from the award in computing 
interest. 

The right to interest on the award or judgment 
in condemnation proceedings depends on the provi¬ 
sions of the applicable statutes.®^ Generally in¬ 
terest on the* award is allowed,^® and judgments 
in condemnation proceedings have been held to be 
within the meaning of statutes providing for in¬ 
terest on judgments generally.54 However, it 


has been held that in the absence of statute the 
owner may nevertheless be entitled to interest on 
the award by virtue of the constitutional provision 

for just compensation. While it has been held 

that the right to interest on the award or judgment 
does not arise from express or implied agreement, 
nor by way of damages or penalty,5® it has also been 
held that, in the absence of statute or a contract to 
pay interest, such interest can only be allowed as 
damages for default in payment.®7 Interest, under 


52. Ill.—^People ex rel, Farwell v. 
Kelly, 13 N.E.2d 181, 368 Ill. 164, 
transferred, see 17 N.B. 2 d 987. 297 
IlLApp. 644—^Peldman v. City of 
Chicago, 2 N.E.2d 102, 363 Ill. 247, 
reversing 276 Ill.App. 142—^People 
ex rel. Klee v. Kelly, 32 N.B.2d 923. 
309 IlLApp. 72—See People ex rel. 
Keeler v. Kelly, 32 N.B. 922, 309 
IILApp. 133--People ex rel. Gal- 
lachio V. Kelly, 32 N.E.2d 921, 309 
Ill.App. 133—^People ex rel. Clennon 
V. Kelly, 32 N.E.2d 921, 309 Ill. 
App. 133—^People ex rel. Salomon v. 
Kelly, 32 S.E. 2 d 920, 309 Ill.App. 
133—^Northwestern Yeast Co. v. 
City of Chicago, 22 N.R2d 781, 301 
Ill.App. 303. 

N.Y.—People ex rel. Wallaston Real¬ 
ty Co. V. Craig. 127 N.E. 591, 229 
N.T. 23, reversing 180 N.Y.S. 92, 
190 App.Div. 666 , affirming 174 N. 
T.S. 705, affirmed 177 N.Y.S. 923, 
188 App.Div. 992. 

20 C.J. p 806 note 87, 

As against state 

"The state, by reason of its sov¬ 
ereignty, cannot be compelled to pay 
Interest on its debts without its con¬ 
sent, which must be evidenced by 
an act of the legislative assembly." 
—State V. Mohler, 239 P. 193, 115 
Or. 562, denying petition 237 P. 690 
115 Or. 662. 

As against United States 
. (1) Under rule forbidding Interest 
against United States, landowner is 
not entitled to interest from time of 
verdict until its payment, particu¬ 
larly where time for appeal has not 
yet elapsed.—^U. S. v. Sixty-Two Par¬ 
cels of Land in New Castle Coun¬ 
ty, D.C.Del., 22 F.Supp. 540. 

( 2 ) Liability of United States for 
interest generally see the C.J.S. title 
United States § 154, also 65 C.J. p 
1384 note 68 -p 1387 note 88 . 

What law governs 

(1) Law as of time of confirmation 
of award governs. 

Minn.—^L. Realty Co. v. City of St. 

Paul, 237 N.W. 192, 183 Minn. 499. 
N.Y.—^In re East 149th St. in City 
of New York, 188 N.Y.S. 579, 196 
^ App.Div. 866 , affirmed 134 N.E. 560, 
232 N.Y. 611. 

^9 C.J. p 806 note 87 [b]. 

U) In proceedings to compel a city 


comptroller to make a payment of 
compensation awarded in a proceed¬ 
ing to open a street, on the ques¬ 
tion of whether interest is to be im¬ 
posed as a penalty for noncompliance 
with the statutory requirement that 
the award should be paid into court, 
the law applicable is that which was 
in force when the default occurred.— 
People ex rel. Wallaston Realty Co. 
V. Craig, 127 N.E. 591. 229 N.Y. 23, 
reversing 180 N.Y.S. 92, 190 App.Div. 
556, affirming 174 N.Y.S. 705, affirmed 
177 N.Y.S. 923, 188 App.Div. 992. 
Xnterest forbldd^ 

Under statute to that effect, city 
is prohibited from paying interest. 
—In re Oak St., 273 S.W. 105, 308 
I Mo. 494, error dismissed McTernan v. 
Kansas City, Mo., 46 S.Ct 484, 271 

U. S. 691, 70 L.Bd. 1154. 

Statute held inapplicable 

Allowance of interest on damages 
awarded property owner because of 
change in street grade was held not 
affected by statute providing that 
sum found due by jury in contract or 
tort action, without allowing inter¬ 
est, shall bear interest from date of 
judgment—Export Leaf Tobacco Co. 

V, City of Richmond, 176 S.E. 753. 163 
Va. 145. 

53. Pa.—^Lackawanna Iron & Steel 
Co. V. Lackawanna & W. V. R. Co., 
149 A. 702, 299 Pa. 503. 

Va.—City of Richmond v, Goodwyn, 
112 S.E, 787, 132 Va. 442. 

20 C.J. p 806 note 89. 

6 A Cal.—City of Los Angeles v. 
Altken, 90 P.2d 377, 32 Cal.App.2d 
624, supplemented 94 P.2d 1045, 32 
Cal.App. 2 d 524. 

Ill-—^Blakeslee’s Storage Warehouses 
V. City of Chicago, 17 N.E.2d 1, 
369 Ill. 480, 120 A.L.R. 715, af¬ 
firming 11 N.E.2d 42, 292 IILApp. 
288—^People ex rel. Farwell v. Kel¬ 
ly, 13 N.E. 2 d 181, 368 Ill. 164, 
transferred, see 17 N.E.2d 987, 297 
IILApp. 644—Blaine v. City of Chi¬ 
cago, 8 N,B. 2 d 939, 366 Ill. 341— 
Feldman v. City of Chicago. 2 N. 
E.2d 102, 363 Ill. 247, reversing 276 
IILApp. 142—^Fisher v. City of Chi¬ 
cago, 33 N.E.2d 157, 309 Ill.App.' 
428—Grazlani v. City of Chicago. 
26 N.E.2d 607, 303 IILApp. 499— 
Northwestern Yeast Co. v. City of 
Chicago, 22 N.E.2d 781, 301 IILApp. | 
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303—^People ex rel. Wieboldt 
Stores V. City of Chicago, 7 N.E. 
2d 82, 289 IILApp. 276, reversed 
on other grounds 14 N.E.2d 478, 
368 Ill. 421—^University of Chica¬ 
go V. City of Chicago, 258 Ill. 
App. 189. 

Mich.—^Detroit Properties Corpora¬ 
tion V. City of Detroit, 230 N.W. 
929, 251 Mich. 66—Morgan v. City 
of Detroit, 230 N.W. 928, 251 

Mich. 63—Campaii v. City of De¬ 
troit, 196 N.W. 527, 225 Mich. 
519, 32 A.L.R. 91. 

20 C.J. p 806 note 90. 

Xu absence of statute, award is 
not judgment and does not bear in¬ 
terest as such.—Haig v. Wateree 
Power Co., 112 S.B. 55, 119 S.C. 319. 

55. Kan.—De Vore v. State High¬ 
way Commission, 54 P.2d 971, 143 
Kan. 470. 

Mich.-Petition of State Highway 
Commissioner, 271 N.W. 760, 279 
Mich. 285—Campau v. City of 
Detroit, 196 N.W. 627, 225 Mich. 
519, 32 A.L.R. 91. 

S.C.—Haig V. Wateree Power Co.» 

112 S.E. 55, 119 S.C. 319. 

Tex.—Texarkana & Ft. S. Ry. Co. 
V. Brinkman, Civ.App., 288 S.W. 
862, affirmed. Com.App., 292 S.W. 
860. 

20 C.J. p 807 note 92. 

56. Ill.—^People ex rel. Farwell v. 
Kelly, 13 N.B.2d 181, 368 Ill. 164, 
transferred, see 17 N.B.2d 987, 297 
IILApp. 644—Feldman v. City of 
Chicago, 2 N.B.2d 102, 363 Ill. 
247, reversing 276 IILApp. 142. 

57. N.Y.—Matter of New York, etc., 
Bridge, 32 N.E. 1054, 137 N.Y. 96. 

20 C.J. p 807 note 91. 

Absence of default 
Where stipulation between city 
and owners provided that city was to 
withhold part of award to pay fu¬ 
ture benefit assessments, and made 
no provision for payment of inter¬ 
est, and statute did not require pay¬ 
ment of interest on such funds, and 
city had not defaulted, owners were 
not entitled to interest.—Ittleman v. 
City of New York, 36 N.E.2d 89, 286 
N.Y. 150, reversing Application of 
Ittleman, 24 N.Y.S.2d 421, 260 App. 
Div. 1052, reargument denied In re 
Ittleman's Will, 26 N.Y.S.2d 602, 261 
App.Div. 931. 
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a statute providing that the final judgment shall 
draw interest, is not part of the compensation for 
the taking of property, but is a penalty for delay 
in making payment of such compensation.58 Inter¬ 
est as an element of damages is considered supra § 
176. 

Where interest is given by statute, the particular 
statute giving it should control, and the question 
then becomes one of construction.69 Thus it has 
been held that interest is not recoverable on an 
award for injuries to property not taken, under a 
statute authorizing interest on awards for property 
condemned that interest is not precluded because 
there was no actual physical taking of the proper¬ 
ty, where the property rights impaired were such as 
could not be the subject of such a taking;®^ and 
that a statute allowing interest on ‘condemnation 
awards does not apply to costs and allowances 
granted with the award, and that such items are not 
entitled to interest until reduced to judgment.®^ 
Under statute to that effect, commissioners may de¬ 
cide, according to the equities of the case, whether 
interest should be allowed or notbut under oth¬ 
er statutes to that effect the allowance of interest 
is not a matter of discretion, but a positive mandate 


§ 333 

which attaches to the award as a matter oi form.®^ 

The allowance of interest on a condemnation 
judgment does not invade the constitutional prov¬ 
ince of a jury to determine the compensation, such 
interest not being “additional compensation” within 
the meaning of such constitutional provision.®® It 
has been held that a landowner does not lose his 
right to interest by the fact that on appeal from the 
award the question of interest is not submitted to 
the jury, since the right to interest is a matter of 
law.®® 

Effect of assessment for benefits. Where there is 
a special assessment for benefits, interest on the 
compensation award should be computed on the net 
award to the property owner ;®7 and where the as¬ 
sessment exceeds the award the owner will not be 
entitled to interest on the amount of the award.®® 
A city obtaining a judgment for the excess of ben¬ 
efits over damages has been held entitled, under a 
statute relating to judgments generally, and under 
a statute specifically so providing, to interest there¬ 
on,®® which is computed, in the case of appeal by 
the city, from the date of affirmance of the judg¬ 
ment.*^® 
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B8/ N.Y.—In re Chrystie St. in City 
of New York, 190 N.B. 664, 204 
N.Y. 319, reversing 267 N.Y.S. 
629, 239 App.Div. 314, and fol¬ 
lowed in In re Graff, 241 App.Div. 
657, 268 N.Y.S. 1006, motion de¬ 
nied 198 N.E. 395, 268 N.Y. 542, 
appeal dismissed 199 N.E. 678, 
269 N.Y. 575. 

59. Vt.—Essex Storage Electric Co. 
V. Victory Lumber Co., 112 A. 832, 
95 Vt. 117. 

eO. N.Y.—People v. Coler, 69 N.Y.S. 
863, 60 App.Div. 77, affirmed 61 
N.E. 1133, 168 N.Y. 644. 

20 C.J. p 811 note 27. 

61- Mich.—Petition of State High¬ 
way Commissioner, 271 N.W. 760, 
279 Mich. 285. 

Bights in negative reciprocal ease¬ 
ments in other parcels of restricted 
plat.—Petition of State Highway 
Commissioner, 271 N.W. 760, 279 
Mich. 285. 

62. N.Y.—^Appeal of Bronx Park¬ 
way Commission, 181 N.Y.S. 667, 
191 App.Div. 387. 

63. Vt.—^Essex Storage Electric Co. 
V. Victory Lumber Co., 112 A. 832, 
95 Vt, 117. 

64. N.Y,—Board of Hudson River 
Regulating Dist. v. De Long, 236 
N.Y.S. 246, 134 Misc. 776. 

65. Ill.—^Kamberos v. City of Chi¬ 
cago, 9 N.E.2d 223, 366 Ill. 471— 
Blaine v. City of Chicago, 8 N.E. 
2d 939, 366 Ill. 341—^Blakeslee’s 
Storage Warehouses v. City of 


Chicago, 11 N.B.2d 42, 292 Ill.App. 
288, affirmed 17 NB.2d 1, 369 Ill. 
480, 120 A.L.R. 716. 

66 . Tex.—Texarkana & F. S. Ry. 
Co. V. Brinkman, Com.App., 292 
S.W. 860, affirming, Civ.App., 288 
S.W. 852. 

67. Ill.—Kamberos v. City of Chi¬ 
cago, 9 N.B.2d 223, 366 Ill. 471— 
Blakeslee’s Storage Warehouses v. 
City of Chicago, 11 N.B.2d 42, 292 
IlLApp. 288, affirmed 17 N.E.2d 1, 
369 Ill. 480, 120 A.L.R. 715—Uni¬ 
versity of Chicago v. City of Chi¬ 
cago, 258 IlLApp. 189. 

Deduction of benefits from compen¬ 
sation generally see supra §§ 177- 
184. 

Money withh^d for future assess¬ 
ment 

Where condemnation award was 
made and claimants consented by 
stipulation to the withholding by 
comptroller of an amount which 
would probably be necessary to pay 
assessments to be levied against 
claimants’ property, and on April 
23, 1934, final decree concerning 

benefit assessment was filed, and 
soon thereafter claimants filed claim 
for amount withheld, and on July 
12, 1934, assessment for benefit was 
entered for collection in office of 
city collector, claimants were not 
entitled to interest on amount with¬ 
held by comptroller from date it was 
withheld to date the assessment for 
benefit was entered for collection.— 
Application of Ittleman, 24 NY.S.2d 
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421, 260 App.Div. 1052, reargument 
denied In re Ittleman's Will, 26 N 
Y.S.2d 502, 261 App.Div. 931, and 
reversed on other grounds Ittleman 
V. City of New York, 36 N.E.2d 89, 
286 N.Y. 150. 

6 A N.Y.—^Matter of Unnamed St, 
133 N.Y.S. 1043, 144 App.Div. 618. 
20 C.J. p 806 note 87 [a] (2). 

69. Mo.—State ex rel. Southern 
Real Estate & Financial Co. v. 
City of St. Louis, App., 115 S.W. 
2d 513. 

20 C.J. p 806 note 87 [a] (1). 
Benefits in excess of damages gen¬ 
erally see supra § 180. 

70. Mo.—State ex rel. ‘ Southern 

Real Estate & Financial Co. v. 
City of St. Louis, supra. 

Beasou for rule 

Benefit judgment, being in nature 
of tax, is not due until owner can 
be required to. pay and city com¬ 
pelled to accept payment in extin¬ 
guishment of assessment lien.—State 
ex rel. Southern Real Estate & 
Financial Co. v. City of St. Louis, 
Mo.App., 115 S.W.2d 513. 

Beason for city’s appeal 
It is immaterial that city alleged¬ 
ly took its appeal from the Judg¬ 
ment only because the property 
owner had done so, since by statute 
city was not entitled to appeal ex¬ 
cept as a “party aggrieved.”—State 
ex rel. Southern Real Estate & 
Financial Co. v. City of St. Louis» 
supra. 
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Rights of particular persons. Where it is held 
that a mortgagee is an owner of the property to the 
extent of the mortgage lien, see supra § 201, the 
mortgagee is entitled to interest on his share in the 
a.ward.71 Where awards are made jointly to mort¬ 
gagors and mortgagees without apportionment, the 
fact that demands for interest are made solely by 
the mortgagees has been held not controlling in de¬ 
termining the liability to pay interest.'^^ 

The rights of an owner Who is unknown, or in¬ 
competent, or absent is considered, with regard to 
the time during which interest runs, infra § 333 b. 
It has been held that a claimant for the award, who 
is not entitled thereto because of the lack of a 
marketable title, may nevertheless be entitled to 
have the award deposited in a bank, and to receive 
the interest thereon until the fund is paid out to 
those entitled thereto.^^ 

Rate of interest. The rate of interest which an 
award or judgment draws depends on the applica¬ 
ble statutes.74 Where the rate of interest on ac¬ 
crued claims of municipalities is changed by stat¬ 
ute, the old rate of interest is payable on an award 
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until the effective date of such statute, and there¬ 
after the new rate is payable.75 

Enforcing payment of interest. The interest be¬ 
ing in legal contemplation part of the award, the 
rules governing the remedies in seeking payment 
of the award apply to recovery of the interest, even 
where the award has been paid, and the interest 
is in dispute.^® 

b. Time durmg Which Interest Bans 

The time during which interest runs depends on the 
applicabie statute, and therefore varies In different Ju¬ 
risdictions and circumstances. This is true also of the 
answers to questions relating to the necessity of demand, 
the necessity of change of possession, the effect of ap¬ 
peal, the effect of tender or deposit of the award, and 
other matters. 

The rule as to the point of time from which in¬ 
terest is to be computed is purely a matter of legis¬ 
lative grace, and thus varies in the different states.77 
In accordance with the applicable statutory and con¬ 
stitutional provisions, and subject to the exceptions 
and qualifications considered below, interest has 
been allowed from the date of the making or filing 
of the award'^8 or verdict,*^® or from a specified time 
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71. N.Y.—In re Chrystie St., etc., in 
City of New York. 267 N.Y.S, 529. 
239 App.Div. 314, reversed on oth¬ 
er grounds 190 N.B. 654, 264 N.Y. 
319, followed in Re Graf. 268 
N.Y.S. 1006, 241 App.Div. 657, mo¬ 
tion denied 198 N.B. 395, 268 N.Y. 
542, appeal dismissed 199 N.E. 678, 
269 N.Y. 575. 

72. .Mich.—Petition of State High¬ 
way Commissioner, 271 N.W. 760, 
279 Mich. 285. 

73. N.Y.—People v. Sohmer, 149 N. 

Y.S. 276, 163 App.Div. 830, af¬ 
firmed 109 N.E. 1090, 215 N.Y. 

709. 

9 C.J. p 1139 note 8. 

74. Ill.—^People ex rel. Wieboldt 
Stores ,v. City of Chicago, 7 N.E. 
2d 82, 289 Ill.App. 276, reversed on 
other grounds 14 N.E.2d 473, 368 
III. 421. 

N.Y.—^In re Public Parks, Borough 
of Queens. City of New York, 17 
N.Y.S.2d 209, 172 Misc. 877, modi¬ 
fied on other grounds 25 N.Y.S.2d 
511, 261 App.Div. 936. 

7& N.Y.—^In re Public Parks, Bor¬ 
ough of Queens, City of New 
^ York, 25 N.Y.S.2d 511, 261 App. 
Div. 936, modifying 17 N.Y.S.2d 
209, 172 Misc. 877—Application 

. and Petition of Gillespie, 16 N.Y.S. 

. 2d 579, 173 Misc. 336—rjn re Pub- 
Uc Parks, Rockaway Home Life 
• Co., 16 N.Y.S.2d i688.' 
XiaadowKev’s elalm as ''accrned 
' clhiifi” - 

Claim^tS' whosb property was 
by city condemnation pro¬ 
ceeding had an ^'accrued daim”* 


against the city within statute pro¬ 
viding that interest to be paid by 
municipal corporation upon any ac¬ 
crued claim against it should not ex¬ 
ceed 4 per cent, per annum.—^In re 
Public Parks, Borough of Queens, 
City of New York, 17 N.Y.S.2d 209, 
172 Misc. 877, modified on other 
grounds 25 N.Y.S.2d 511, 261 App.Div. 
936. 

Validity of statute 
The statute providing that inter¬ 
est to he paid by municipality on 
any judgment or accrued claim 
against it should not exceed four 
per cent per annum, as applied to 
condemnation award, was not un¬ 
constitutional as impairing contracts 
entered by city with the property 
owners; nor did it deprive property 
owners of equal protection of the 
laws on ground that an owner whose 
property is taken by a railroad com¬ 
pany is permitted^ to receive great¬ 
er compensation than the owner 
whose property is taken by a mu¬ 
nicipality, since only obligation of 
municipality is to provide just com¬ 
pensation, and four per cent was 
held to constitute Just compensa¬ 
tion.—^In re Public Parks, Borough 
of Queens, City of New York, su¬ 
pra. 

76. N.Y.— "W oodward-Brown Realty 
Co. V. City of New York, 139 N. 
E. 267, 235 N.Y. 278, reversing 197' 
N.Y.S. 162, 203 App.Div. 625. 

77. m.—^Feldman v. City of Chi- 
cago, 2 N.E.2d 102, 363 Ill. 2 ^ 7 , re- 

' versing 279 Dl-App. 142. 


78. Ill.—Fisher v. City of Chicago, 
33 N.E.2d 157, 309 Ill.App. 428. 

N.H.—^Newmarket Electric Co. • v. 

Chase, 108 A. 382, 79 N.H. 280. 
N.Y.—In re Warren and James 
Streets in City of Syracuse, 223 N. 
Y.S. 529, 130 Misc. 136. 

Tex.—Texarkana & Ft. S. Ry. Co. v. 

Brinkman, Civ.App., 288 S.W. 852, 

I affirmed, Com.App., 292 S.W. 860. 
Va.—^Export Leaf Tobacco Co. v. 
City of Richmond, 175 S.E. 753, 
163 Va. 145. 

Wash.—State v. City of Hoquiam, 
286 P. 286, 155 Wash, 678, modi¬ 
fied on other grounds 287 P. 670, 
156 Wash. 678. 

20 C.J. p 808 note 5. 

79. Minn.^—^Bruns v. Town Board of 
Nicollet Tp., ‘243 N.W. 74, 186 
Minn. 259. 

Pa.—Louden v. Juniata Borough, 11 
Pa.Dist. & Co. 532. 

Wash.—^North Coast R. Co. v. Au- 
miller, 112 P. 384; 61 Wash. 271. 
20 C.J. p 809 note 6. 

-rmposBibiUty of withdrawal 
^ Owners of Tennessee land con¬ 
demned by federal government were 
.entitled to interest on award from 
date of Jury’s verdict, since govern¬ 
ment becomes approprlator entitled 
to immediate possession of land 
'from time it is precluded from with¬ 
drawing condemnation petition, and 
in Tennessee nonsuit cannot be tak- 
kn after condemnation case has beer 
submitted to Jury and they have re¬ 
tired to consider their verdict.—Mor- 
ton Butler Timber Co. v. U. S. C.C 
A.Tenn„ 91 p.2d 884. * 
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after the filing of the award from the date of 
the confirmation of the award,or from a fixed 
time after the confirmation of such award;®^ from 
the date of entering the judgment or final order, ^3 
or from a specified period thereafter.84 It has been 
held that the owner is entitled to interest from the 
time the condemnor is precluded from abandoning 

the proceeding.35 

The right to interest for the period prior to the 
award is considered in § 176 supra. 

Owner unknown, incompetent, or absent. Under 


statute so providing, the failure of a city where the 
award is made to unknown owners, absentees, in-* 
competents, and persons who cannot be found, to de¬ 
posit the amount of the award in court within one • 
year after the final decree will render it liable for 
interest after said year.36 Under the constitutional 
requirement that full compensation be paid it has 
. also been held that an unknown owner is entitled to 
interest for the period between the time of the 
award and the time of the confirmation of the 

award.37 


CompexLsation. for InoonvenieiLce 
The inconvenience which a prop¬ 
erty owner may suffer between the 
time of an award and the time of 
appropriator’s acdeptance is deemed 
compensated by interest on the 
award from date of verdict.—State 
ex rel. Willapa Electric Co. v. Su¬ 
perior Court in and for Pacific Coun¬ 
ty, 83 P.2d 742, 196 Wash. 523. 
Sabjeot to modificatiou by 
mexLt 

Pa.—Commonwealth v. Stephens, 173 
A. 869, 114 Pa.Super. 126, appeal 
dismissed Stephens v. Common¬ 
wealth of Pennsylvania. 55 S.Ct. 
353, 294 U.S. 691, 79 L.Ed. 1231. 

BO. Va.—City of Richmond v. Good- 
wyn, 112 S.B. 787, 132 Va. 442. 

81. Mich.—Campau v. City of De¬ 
troit, 196 N.W. 527, 225 Mich. 519, 
32 A.L.R. 91. 

20 C.J. p 809 note 9. 

82r Cal.—Phillips v. Pease, 39 Cal. 
582. 

N.Y.—People vi Craig, 174 N.Y.S. 
705--In re Guiler, 174 N.Y.S. 703, 
106 Misc. 451. 

20 C.J. p 809. npte 10. 

83. Ill.—See University of Chicago 
V. City of Chicago. 9 N.E.2d 492, 
291 I11.APP. 609—Blair v. City of 
Chicago, 9 N.E.2d 492, 291 Ill.App. 
609—University of Chicago v. City 
of Chicago, 9 N.E.2d 493, 291 Ill. 
App. 609—McCormick v. City of 
.Chicago, 9 N.B.2d 493, 291 Ill.App. 
608—Grey v. City of Chicago, 9 N. 
E.2d 494, 291 Ill.App. 608—Uni¬ 
versity of Chicago v. City of Chi¬ 
cago, 258 Ill-App. 189. 

Mich.—^Detroit Properties Corpora¬ 
tion V. City of Detroit, 230 N.W. 
929, 251 Mich. 66—Morgan v. City 
of Detroit, 230 N.W. 928, 261 
Mich. 63. 

20 C.J. p 309 note 11. 

For fixed period 

Under statute sb providing, award 
dra^s interest from date of judg- 
meht until thirty days after bntry 
of final order and judgment.—^Board 
of Hudhon River Regulating Dist. 
V. Fonda, J. & G. R. Co., 16'4 N.E. 
641, 249 N.Y. '446, modifying* 228 N. 
Y.S. e<6, 223 App.Dlv. *868, which 
Inarmed 217 N.Y.S. 781, 127 Misa 


866 , amendment of remittitur grant¬ 
ed 166 N.E. 324, 250 N.Y. 559—Board 
of Hudson River Regulating Dist. v. 
De Long, 236 N.Y.S. 245, 134 Misc. 
775.- 

What constitTLtes final Judgment 
Respecting right to Interest on 
Judgment in condemnation proceed¬ 
ing for local improvement, “final 
judgment** within statute making 
petitioner liable to pay amount 
thereof Is Judgment entered after 
decision of all other issues between 
petitioner and defendants.—Turk v. 
City of Chicago, 185 N.E. 268, 260, 
352 Ill. 171. 

Manner of taking property 
Distinction between taking prop¬ 
erty by taxation or special assess¬ 
ment, and eminent domain, does not 
preclude Judgment for compensation, 
less benefits, frorn. drawing interest 
from date it is entered.—^University 
of Chicago v. City of Chicago, 258 
Ill. App. 189. 

84. Cal.—City of Los Angeles v. 
Aitken, 90 P.2d 377, 32. Cal.App. 

' 2d 524, supplemented 94 P.2d 1045, 
32 Cal.App.2d 524. 

Znterloentory Judgment 
An interlocutory Judgment in con¬ 
demnation where there has been no 
abandonment of proceedings by con¬ 
demnor is not merely an adjudica¬ 
tion of conditional liability, but be¬ 
comes a “Judgment** within consti¬ 
tution requiring payment of inter¬ 
est on judgment and pending an ap¬ 
peal by condemnor bears interest at 
legal rate frona expiration of thirty 
days after its entry until paid.—City 
of Los Angeles v. Aitken, supra. 

85. U.S.—^Morton Butler Timber Co. 
V. U. S., C.C.A.Tenn., 91 P.2d 884. 

Xilability dependent on election 
Before the condemnor elects to 
take the property, an award is pot 
“due" ‘ within statute providing that 
where any sum of money shall be 
ascertained and due it shall draw in¬ 
terest.—Haig V. Wateree Power Co., 
112 S.E. 65, 119 S.C. 319. 

86 . N.Y.—In re East 29th Street, in 
City of New York, 6 N.E.2d 98, 
278 N.Y. 62, reversing 288 N.Y.S. 
806. 247 App.Dlv. 648, reargument 

• denied In re City of New York to 
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Acquire Title to East 29th St. 
from Avenue Z to Emmons Ave., 
7 N.E.2d 703, 273 N.Y. 582. 

Prior to snoh statute it was held 
that unknown owner was not en¬ 
titled to any interest.—In re East 
149th St. in City of New York, 188 
N.Y.S. 579, 196 App.Div. 866, affirmed 
134 N.E. 650, 232 N.Y. 611. 

Death prior to oonfirxnatlou 

Where owner of property named in 
report, entitled to an award in 
street opening proceeding, died be¬ 
fore confirmation of report, the in¬ 
terest on the award will be allowed 
tn accordance wit^ statute consid¬ 
ered in text.—In re Guiler, 174 N.Y. 
S. 703, 106 Misc. 451. 

Namixig former owner 
Where owner named in award 
transferred the property to petition¬ 
er after award but prior to con¬ 
firmation thereof, the fact that con¬ 
firmation named predecessor rather 
than petitioner as owner did not 
render petitioner an unknown own¬ 
er within meaning of statute.—Peo¬ 
ple ex rel. Wallaston Realty Co. v. 
Craig, 127 N.E. 691, 229 N.Y. 23, re¬ 
versing 180 N.Y.S. 92, 190 App.Div. 
556, which affirmed 174 N.Y.S. 705, 
affirmed 177 N.Y.S. 923, 188 App.Div. 
992. 

Effect of order directing payment 
Where, after an award in con¬ 
demnation proceedings was made to 
an unknown owner, the city comp¬ 
troller did not pay the award into 
the supreme court and on May 21, 
1906, the supreme court, on applicar 
tion of one K, issued an order direct¬ 
ing payment to her, pursuant to 
wjtiich the city comptroller issued a 
warrant on July 20, 1906, with in¬ 
terest to that date, but payment was 
never made to K, because not called 
for, and subsequently the true own¬ 
er established a claim to the award, 
the city was not liable for, interest 
accruing after the issue of the war¬ 
rant, but should pay* whatever In¬ 
terest was received on the amount 
while awaiting demand for. pay¬ 
ment.—In re Bergen, 143 N.E. 252, 
237 N.Y. 452, reversing 200 N.Y.S. 
671, 206 App.Div. 324. 

87, N.Y.—In re Starr, 191 N.TJ3. 
372, 198 App.Div. 859. 
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Necessity and sufficiency'of demand. In some ju¬ 
risdictions interest will not run until a demand is 
made for payment and rules governing the suf¬ 
ficiency of demands with respect to interest gen¬ 
erally, see the CJ.S. title Interest § 46, also 33 CJ. 
p 233 note 25-p 238 note 69, determine the sufficien¬ 
cy of demands for interest on condemnation 
awards.^® 

Under statute so providing, interest will cease to 
run after a specified period from the date of the 
filing of the final decree unless within that period a 
demand is made for such interest.®® Under such 
statute the final decree is the mandate which de¬ 
termines the rights of the parties.®^ Thus it may 
be the decree of a lower court where such decree is 
affirmed without modification ;®2 but where the de¬ 
cree is modified, the modifying mandate is the final 
decree.®® Under such statute demand is necessary 
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to start interest running notwithstanding stay of ex¬ 
ecution pending appeal.®^ 

Necessity of change of possession. In some ju¬ 
risdictions it is held that since, after judgment fix¬ 
ing the amount due, the condemnor is entitled to the 
land and the condemnee holds it at suffrance, the 
condemnee cannot profitably rent or lease the prop¬ 
erty, so that the fact that he retains possession does 
not deprive him of his right to interest,®5 nor does 
it entitle the condemnor to a set-off for condem- 
nee’s use;®® and under this rule the owner is enti¬ 
tled to interest from the date of the final judgment 
regardless of when the condemnor takes posses¬ 
sion.®*^ However, in other jurisdictions it has been 
variously held that an award will not draw inter¬ 
est until there is an actual taking of possession of 
the property,®® on the ground that the owner can¬ 
not have the interest and the use of the land as 
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88 > Mich.—Marion v. City of De¬ 
troit, 280 N.W. 26. 284 Mich. 476. 
20 C.J. p 809 note 12. 

Zn street closing* proceedings the 
owner is entitled, without demand, 
to interest on ‘the award from its 
date to the date of confirmation, but 
the right to interest after confirma¬ 
tion must be preserved by the statu¬ 
tory demand.—In re Westchester 
Ave. In the Borough of the Bronx, 
City of New York, 216 N.T.S. 730, 
217 App.Div. 381—20 C.J. p 809 note 
12 Cd]. 

89k Mich.—^Marion v. City of De¬ 
troit, 280 N.W. 26, 284 Mich. 476. 
20 C.jr. p 809 note 12 [e]. 

Deauand held insnAoient 

Where statute and city charter 
permitted payment of compensation 
award only on demand therefor, and 
no demand was made by property 
owners until seven months after 
money for payment of award had 
been set aside, a demand for pay¬ 
ment of award with interest ‘from 
date of original confirmation thereof 
was not a “demand” as of that date, 
since it was not a distinct demand 
for amount to which property own¬ 
ers were then entitled.—^Marion v. 
City of Detroit, supra. 

90. N.T.—In re East 149th St. in 
City of New York, 188 N.Y.S. 679, 
196 App.Div. 866, affirmed 134 N. 
E. 550, 232 N.Y. 511—In re East 
River Park in Borough of Queens, 
City of New York, 203 N.Y.S. 151, 

: 122 Misc. 109, reversed on other 
- grounds 205 N.Y.S. 247, 209 App. 
-Div. 662, affirmed 147 N.E. 179, 
239 N.Y. 524.' 

90 C.J. p 809 note 12 [c]. 

91. N.Y.—^In re Chrystie St. in City 
of New York, 190 N.B. 664, 264 N. 
Y. 319, reversing 267 N.Y.S. 529, 
'239' App.Div. 314, and followed in 
In re Graf» .268 N,Y.S. 1006, 241 


App.Div. 657, motion denied 198 
N.E. 395, 268 N.Y. 542, appeal dis¬ 
missed 199 N.E. 678, 269 N.Y. 575. 

92. N.Y,—In re Chrystie St. in City 
of New York, supra. 

93. N.Y.—In re Chrystie St. in City 
of New York, supra—^In re Upper 
New York Bay in Tompkinsville, 
Borough of Richmond, City of 
New York, 161 N.E. 420, 248 N.Y. 
64, affirming In re City of New 
York, 227 N.T.S. 783, 223 App.Div. 
731—Woodward-Brown Realty Co. 
V. City of New York, 197 N.T.S. 
162, 203 App.Div. 625, reversed 
on other grounds 139 N.E. 267, 235 
N.Y. 278. 

Consent to amended order 
Where modification order would 
have required the making of new 
award, which would have included 
interest, and which would have 
drawn interest thereafter for the 
specified period, during which period 
demand for continuance of interest 
could have been made, the fact that 
parties consented that order of 
modification be amended so as to 
he final order would not deprive 
claimant of interest from time of 
award.—In re East River Park in 
Borough of Queens, City of New 
York, 205 N.T.S. 247, 209 App.Div. 
662, reversing 203 N.T.S. 151, 122 
Misc. 109, and affirmed 147 N.E. 179, 
239 N.Y 524. 

94. N.Y.—^In re Chrystie St in City 
of New York, 190 N.E. 664, 264 
N.Y. 319, reversing 267 N.Y.S. 629, 
239 App.Div. 314, and followed ih 
In re Graf. 268 N.Y.S. 1006, 241 
App.Div. 657, motion denied 198 
N.E. 395, 268 N.Y. 542, appeal dis¬ 
missed 199 N.E. 678, 269 N.Y. 576. 

95. Tenn.—State v. Harr, App., 143 
S.W.2d 893. 

Jadgmen.9 as constitntliig taUng 
Judgment confirming award has 
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been held to constitute taking even 
though owner is permitted to retain 
property at sufferance.—Campau v. 
City of Detroit. 196 N.W. 527, 225 
Mich. 519, 32 A.L.R. 91. 

96. Ill.—^People ex rel, Wieboldt 
Stores V. City of Chicago, 14 N.E. 
2d 473, 368 Ill. 421, reversing 7 
N.E.2d 82, 289 Ill.App. 276. See 
Graziani v. City of Chicago, 17 
N.B.2d 991, 297 IlLApp. 645. 

97. Ill.—People ex rel. Wieboldt 
Stores V. City of Chicago, 14 N.E. 
2d 473, 368 Ill. 421, reversing 7 N. 
E.2d 82, 289 Ill.App. 276—Kam- 
beros v. City of Chicago, 9 N.E.2d 
223, 366 Ill. 471—Blaine v. City of 
Chicago, 8 N.E.2d 939, 366 Ill. 341 
—^Turk V. City of Chicago, 185 N. 
E. 258, 362 Ill. 171—Blakeslee's 
Storage Warehouses v. City of Chi¬ 
cago, 11 N.E.2d 42, 292 Ill.App. 
288, affirmed 17 N.E.2d 1, .369 Ill. 
480, 120 A.L.R. 715. 

98. U.S.—^Danforth v. U. S., Mo., 60 
S.Ct. 231, 308 U.S. 271, 84 L.Bd. 
240, modifying, C.C.A., 105 P.2d 
318, modifying, C.C.A., 102 P.2d 5, 
certiorari granted 60 S.Ct. 113, 308 
U.S. 538, 84 L.Ed. 454. 

Conn.—^Woodward v. City of New 
Raven, 140 A. 814, 107 Conn. 439. 
Ohio.—In re Muskingum Watershed 
Conservancy Dist., 24 N.E.2d 956, 
62 Ohio App. 535, appeal dismissed 
23 N.E.2d 946, 136 Ohio St. 92. 
From time of change of title 
On date when owner of realty 
abutting on street which was legally 
closed by city, but which remained 
physically open for use, parted with 
title, its right to interest immediate¬ 
ly accrued, since It could no longer 
have occasion to use the street.—^Ap¬ 
plication of Corporation Counsel of 
City of New York, Garden Place, 17 
N.T.S.2d 111, 268 App.Div.- 490, re- 
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well that whether the owner in possession is en¬ 
titled to interest depends on whether he receives the 
rents and profits of the property,^ such profits being 
allowed by way of set-off against the interest ;2 or 
that, under statute to that effect, the profits are not 
to be considered, but the amount to be offset against 
the interest is the fair rental value of the property 
as used by the owner.^ 

Appeal, Subject to the exception, considered be¬ 
low, where the condemnor has deposited the amount 
of the award, or where a statute imposing a dif¬ 
ferent rule applies,4 the taking of an appeal,5 or the 
bringing of certiorari,^ by the owner will not stop 
the running of interest pending the proceeding,' at 
least if he is successful,*^ as where a larger sum is 
awarded on appeal, in which case he will be enti¬ 
tled to interest on such sum from the date the orig¬ 
inal award was payable but if the owner’s appeal 
is unsuccessful he is entitled to no interest for the 


delay. ^ On the other hand, interest will not be sus¬ 
pended by an unsuccessful appeal by the condem- 
nor,i® but will be by a successful appeal.^^ In ac¬ 
cordance with these principles, if, on appeal by ei¬ 
ther party from an order accepting or setting aside 
jury’s verdict, said verdict is affirmed, the owner 
will be entitled to interest from the time of the 
verdict.i2 

If the condemnor withdraws its appeal, interest 
should be allowed on the award from the date of 
its filing but if the appeal by the owner is with¬ 
drawn he is entitled to interest only from the date 
of the withdrawable 

Tender or deposit of amount of award. Where, 
pending appeal or other proceedings, the amount of 
the award is deposited with the court or subject to 
its order, it is generally held that the landowner is 
not entitled to interest thereon during the time it 
remains so deposited,!^ although he may be entitled 


argument denied 18 N.T.S.Sd * 1002, 
appeal granted 20 N.Y.S.2d 395. 

Owner of dominant tenement un¬ 
der restrictive covenant is entitled 
to interest from time of commence¬ 
ment of erection of building in vio¬ 
lation of covenant, and not from 
time town acquired servient prop- 
erl>.—Town of Stamford v. Vuono, 
143 A. 245, 108 Conn. 359. 

99. Ohio.—In re Muskingum Wa¬ 
tershed Conservancy Dist., 24 N. 
E.2d 956, 62 Ohio App. 535, ap¬ 
peal dismissed 23 N.E.2d 946, 136 
Ohio St. 92. 

Sffect of proceeding on possession 
Detrimental effect of condemnation 
proceedings on value of landowner’s 
possession does not warrant recovery 
of interest on award of damages be¬ 
fore property is taken.—^Woodward 
v. City of New Haven, 140 A. 814, 
107 Conn. 439. 

1 . Cal.—City of Los Angeles v. Ait- 
ken, 90 P.2d 377, 32 Cal.App.2d 
524, supplemented 94 F.2d 1045, 
32 Cal.App.2d 524. 

Barden of proof 

Condemnor has burden of alleging 
and proving that condemnee received 
profits which could be set off against 
interest, and that fact will not be 
presumed.—City of Los Angeles v. 
Aitken, supra. 

Interest held warranted 

Thus, landowner left in posses¬ 
sion after assessment of damages is 
entitled to interest where he re¬ 
ceives no rents or profits and is 
unable to rent property because of 
award.—^North Coast R. Co. v. Au- 
miller, 112 P. 384, 61 Wash. 271— 
20 C.J. p 811 note 18. 

*2. Gal.—City of Los Angeles v. Ait¬ 
ken, 90 P.2d 377. 32 Cal.App.2d 


524, supplemented 94 P.2d 1045, 32 
Cal.App.2d 524. 

Set-off held not warranted 
N.T.—^Westchester County, by West¬ 
chester County Park Commission, 
v. Miller, 278 N.T.S. 471, 244 App. 
Div. 726. 

3. Minn.—In re Acquiring Lands 
for an Alley. 179 N.W. 907, 147 
Minn. 211. 

Burden of proving extent of use 
and fair rental value therefor rests 
on condemnor.—^In re Acquiring 
Lands for an Alley, supra. 

4k Mo.—Brunn v. Kansas City, 115 

S.W. 446, 216 Mo. 108. 

20 C.J. p 809 note 11 [a]. 

Deferment of occupation of land 
Under statute providing that city 
may not occupy land until all ap¬ 
peals have been disposed of, city is 
not liable for interest until^ termina¬ 
tion of appeal, even though appeal 
was by city; and provision in char¬ 
ter permitting city to take con¬ 
demned property pending appeal by 
giving security was held not to en¬ 
title property owners to interest on 
Judgments pending city’s appeal, 
where security was not given, since 
owners were entitled to retain pos¬ 
session.—Woodward V. City of New 
Haven, 140 A. 814, 107 Conn. 439. 

5. N.J.—Beebe v. City of Newark, 
24 N.J.Law 47. 

20 C.J. p 809 note 7. 

6. N.J.—^Watson v. Jersey City, 86 
A. 402, 84 N.J.Law 422, L.R.A. 
1916C 1106—Jersey City v. Fitz¬ 
patrick, 30 N.J.Bq. 97. 

7. Mich.—Detroit Properties Corpo¬ 
ration V. City of Detroit, 230 N.W. 
929, 251 Mich. 66—Morgan v. City 
of Detroit, 230 N.W. 928, 251 Mich. 
63. 


8. Tex.—Houston Independent 

School Dist. V. Reader, Civ.App., 
38 S.W.2d 610, 614, quoting Corpus 
Jui^s—Texarkana & Ft. S. Ry. Co. 
V. Brinkman, Civ.App., 288 S.W. 
852, afilrmed, Com.App., 292 S.W. 
860. 

20 C.J. P 812 note 34. 

9. Wyo.—Laramie Valley Ry. Co. v. 
Gradert, 3 P.2d 88, 43 Wyo. 268, 
rehearing denied 4 P.2d 1096, 43 
Wyo. 353. 

20 C!J. p 812 note 41. 

10. Mo.—City of St. Louis v. Rich¬ 
ardson, 281 S.W. 395. 

11. Kan.—^Bruna v. State Highway 
. Commission, 69 P.2d 743, 146 Kan. 

375. 

12. Mass.—Commonwealth v. Bos¬ 
ton & M. R. Co., 3 Cush. 25. 

20 C.J. p 811 note 33 [a]. 

1^ Neb.—Berggren v. Fremont, E. 
& M. V. R. Co., 37 N.W. 470, 
23 Neb. 620. 

14. Wyo.—Laramie Valley Ry. Co. 
V. Gradert, 3 P.2d 88, 97. 43 Wyo. 
268, rehearing denied 4 P.2d 1096, 
43 Wyo. 353, quoting Corpus Juris. 
20 C.J. p 812 note 47. 

15k Cal.—Chase v. Skepner, 25 P.2d 
471, 134 Cal.App. 453. 

N.Y.—In re Board of Transportation, 
Sup., 285 N.Y.S. 639. 

20 C.J. p 812 note 37. 
lustructious against disbursing fund 
(.1) Railroad, by notifying county 
judge to retain deposit until ex¬ 
piration of time to appeal from 
award for land condemned, did not 
create liability for interest.—Ehlers 

V. Chicago, B. & Q. R. Co;, 225 N. 

W. 468, 118 Neb. 477. 

(2) When United States deposited 
with clerk of court amounts of two 
judgments, including interest, on 
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to all interest which the money actually earns while 
so deposited,^® and he is entitled to interest from 
the date on which the award started to draw inter¬ 
est to the time of the making of the deposit.^^ 
This is especially true where the landowner has 
withdrawn or has the right to withdraw such de¬ 
posit,or where the amount was first tendered to 
the owner and refused by him.^^ However, while it 
has been held that this rule applies, and that the 
owner is not entitled to interest on the deposit, even 
though he obtained a larger judgment on appeal, 
and that he is entitled to interest only on the dif¬ 
ference between the original award and the award 
on appeal,it is the rule in some jurisdictions that 
where the verdict on appeal exceeds the original 
award the owner is entitled to interest on the entire 
amount, even though the amount of the award had 
been deposited, since a previous withdrawal of the 
deposit would have defeated the appeal.22 More¬ 
over, where the deposit was made solely to enable 
the condemnor to take possession of the property 
pending condemnee*s appeal, and could not benefit 
the condemnee until the termination of the appeal, 
interest was properly allowed on the amount grant¬ 
ed on appeal from the time of taking of possession, 


29 C.J.S. 

since during such period the owner has use neither 
of the money nor of the land;22 and it has even 
been held that interest wiU run despite the deposit, 
and even though the condemnor does not take pos¬ 
session, where the tenant vacated the premises and 
the owner received no rent.^^ 

While it has been held that the full amount due,25 
including interest,2® must be deposited in order to 
stop the running of interest, it has also been held 
that a tender of the principal sum of the award is 
sufi5cient,27 and where only part of the amount of 
the award is deposited, landlord is entitled to inter¬ 
est on the balance.22 Moreover, where by federal 
statute so providing, the owner could have accepted 
a specified percentage of the award without thereby 
losing the right to sue the government for the bal¬ 
ance, the failure of the owner to accept such per¬ 
centage tendered to it deprives it pf the right to 
interest on such percentage.22 
Where the award has been paid into court, and 
the amount finally awarded is less than that depos¬ 
ited, the condemnor is not entitled to interest on 
the balance and this is so, it has been held, even 
though the money deposited was turned over to the 
landowner.2i In some jurisdictions, however, it is 
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Jury'ie verdicts sul)sequent accrual 
of Interest was cut off, although 
United States attorney notified clerk 
not to disburse money deposited un¬ 
til further notice by such attorney, 
as United States was under no ob¬ 
ligation to see that money wa^ prop¬ 
erly distributed.—^U. S. v. Heitman, 
D.C.Nev., 36 F.Supp. 126. 

16. Mo.—St. Louis, O. H. & C. Ry. 
Co. V. Fowler, 44 S.W. 771, 142 
Mo. 670. 

20 C.J. p S12 note 39. 

Division between owner and attor¬ 
ney 

Where a sum was awarded to an 
owner of land taken for a city 
street and a part of It was paid to 
the city chamberlain pending a con¬ 
troversy as to its distribution be¬ 
tween the owner and his attorney in 
the proceedings, neither of them is 
entitled to recover interest from the 
other for the time It was in posses¬ 
sion of the city chamberlain, but in¬ 
terest paid by that officer should be 
treated as principal and divided on 
the same basis.—^Deering v. Schrey- 
er, 78 N.E. 76„ 186 N.T. 560, re¬ 
versing 97 N.T.S. 14. 110 App.piv. 
200 . 

17. N.T.—In re Board of Transport 
tation, 285 N.Y.S. 639. 

18. Mo.—Chicago. S. F. & C. Ry. 
Co. V. Eubanks. 32 S.W. 658. 180 
^o, 270. 

20 C.J. p 812 note 38. 
j 9!. ,CaL—City ^ of ' Los Angetes v. 


Oliver, 294 P. 760, 110 Cal.App. 
248. 

N.Y.—Syracuse Trust Co. v. Pugh, 
217 N.Y.S. 626. 128 Misc. 63. 

20 C.J. p 813 note 48. 

Setting' money aside 
Where statute and city charter 
provided that amount of condemna¬ 
tion award should be paid to persons 
entitled thereto on demand, setting 
aside of amount of property owners' 
award and holding of that amount 
by city treasurer was in effect a 
tender, and interest did not run 
against Judgment of award subse¬ 
quent toitime when moneys were so 
set apart.—Marion v. City of De¬ 
troit, 280 N.W. 26, 284 Mich. 476. 

20. Ky.—Commonwealth v. Adams, 
294 S.W. 1066, 220 Ry. 151. 

20 C.J. p 812 note 40. 

21. Ky.—Commonwealth v. Adams, 
supra. 

Va.—City of Richmond v. Goodwyn, 
112 S.E. 787, 132 Va. 442. 

20 C.J. p 812 note 40. 

22 . Kan.—Miltimore v. City of Au¬ 
gusta, 38 P.2d 675, 140 Kan. 520. 

Tex,—Texarkana & Ft. S. Ry. Co. v. 
Brinkman, Civ.App.', 288 S.W. 852. 
affirmed, Com.App., 292 S.W. 860. 

23. Ill.—Johnson v. Sanitary Dist., 
of Rockford, 269 IlLApp. 429. 

Iowa.—^Beal v. Iowa State Highway 
Commission, 230 N.W. 302, 209 
Iowa 1308. 

Tex.—^Houston Independent School 
Dist. V. Reader, Civ.App., 38 S.W. 
2 d 610. 


24. Wis.—^Uniacke v. Chicago, M. & 

St Ry. Co., 29 N.W. 899, 67 

Wis. 108. 

25. Wis.—Stolze v. Milwaukee & L, 
W. R. Co., 88 N.W. 919, 113 Wis. 
44, 90 Am.S.R. 833. 

2R Mo.—City of St Louis v. Senter 
Commission Co., 124 S.W.2d 1180, 
348 Mo. 1075. 

27. N.Y.—Syracuse Trust Co. v. 
Pugh, 217 N.T.S. 626, 128 Misc. 
68 . » 

Necessity of ftitile tender 
Where, on the filing of a report 
Of viewers awarding damages for 
the taking of property for school 
purposes, the school board files a 
check In the amount of the award 
with the prothonotaryi and shortly 
thereafter claimants* attorney ad¬ 
vises that he will not accept pay¬ 
ment of the award unless interest 
is added from the date of the taking 
of the property, the board need not 
make a legal tender of the amount 
of the award in order to avoid lia¬ 
bility for further interest.—Runyan 
V. McConnellsburg Borough School 
Dist, 37 Pa.Dist & Co. 119. 

23. N.T.—^In re Board of Transpor¬ 
tation, 285 N.Y.S. 639. 

29. U.S.—Thrift Bldg. Co. v. U. S., 
65 CtCl. 338. 

30. N.T.—^In re New York EL R. 
Co.. 44 Hun 117. 

20 C.J. p 812 note 42. 

31. Mo.—St. Louis, K. & N. W. R.' 
Co. V. Knapp, 61 S.;W. 300, 160 
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held that where the deposit is withdrawn or the 
award paid the condemnor is entitled to interest on 
the amount of the diminutions^ from the date of 
sucli withdrawal or payment.SS 

Waiver. It has been held that the landowner’s 
acceptance of the principal sum of a judgment, with¬ 
out the interest, does not necessarily extinguish his 
right to the interest,S4 as where the interest was 
demanded or the payment protested,^-® or where the 
owner had no knowledge of his right to interest.S6 
However, it has also been held that the acceptance 
of the principal fum without reserving the right to 
the accrued interest will bar a recovery of such in¬ 


terest.S7 The fact that the judgment awarding 
damages was accepted by the landowner without 
raising the question of interest does not render the 
question res judicata.ss 

Tertnination of interest. In general, an award 
will draw interest until its payment,^® except, as 
appears above, where the owner fails to demand the 
continuance of interest under statute requiring such 
demand, or where there has been a sufficient tender 
of payment, or deposit. The fact that the owner, 
by mandamus, could have hastened payment of the 
condemnation judgment does not impair his right to 
interest, and to maintain action therefor.^O 


Mo. 'SSS, distinguishing St. Louis, 
K. C. & C. R. Co. V. Lewright, 21 
S.W. 210, 113 Mo. -eGO. 

32. Ky.—Kentucky Hydro Electric 
Co. V. Woodard, 287 S.W. 985, 216 
Ky. 618. 

20 C.J. p 812 note 44. 

33. Ky.—^Kentucky Hydro Electric 
Co. V. Woodard, supra. 

Wis.—^Watson v. Milwaukee & M. R. 
Co., 15 N.W. 468, 67 Wis. 332. 

34. N.Y.—Syracuse Trust Co. v. 
Pugh. 217 N.Y.S. 626, 128 Misc. 
63. 

Application of payment to interest 
However, where a city paid the 
owner of property condemned an 
amount as princiiAil amount of the 
judgment and refused to pay any 
interest whatever, the owner after 
accepting the payment could not ap¬ 
ply part toward the payment of in¬ 
terest and the balance toward pay¬ 
ment of princ1pal.--Kaml)eros v. 
City of Chicago, 9 N.E.2d 223, 366 
IlL 471- 

S&efnsal as waiver 
Jt has accordingly been held that; 


refusal to accept tender of such sum 
constitutes waiver, since owner can¬ 
not excuse his refusal by fear of ex¬ 
tinguishing his right.—Syracuse 
Trust Co. V. Pugh, 217 N.Y.S. 626, 
128 Misc. 63. 

35. Ill.—^Feldman v. City of Chica¬ 
go, 2 N.E.2d 102, 363 Ill. 247, re¬ 
versing 276 IlLApp. 142. See Rat- 
kowski V. City of Chicago, 24 N. 
B.2d 588, 303 IlLApp. 57—Celia v. 
City of Chicago. 24 N.E.2d 688, 
303 IlLApp. 66—Gallachio v. 'City 
of Chicago, 24 N.B.2d 587, 303 HL 
App. 57—Graziani v. City of Chi¬ 
cago, 17 N.B.2d 991, 297 IlLApp. 
645. 

36. 111.—^Northwestern Yeast Co. v. 
City of Chicago, 22 N.E.2d 781, 
301 IlLApp. 303. 

37. N.Y.—In re Westchester Ave. In 
the Borough of the Bronx, City of 
New York, 216 N.Y.S. 730, 217 App. 
Div. 381. 

38. Va.—Export Leaf Tobacco Co. 


V. City of Richmond, 175 S.B. 753, 
163 Va. 145. 

39. 111.—Fisher V. City of Chicago, 

33 N.B.2d 157, 309 IlLApp. 428. 
N.Y.—Syracuse Trust Co. v. Pugh, 
217 N.Y.S. 626, 128 Misc. 63. 
Appeal subsequent to paymeint 
Property owner who was paid dam¬ 
ages for change of highway grade 
promptly on recording of final judg¬ 
ment in assessment proceeding by 
city of Meriden was held not en¬ 
titled to interest on award of dam¬ 
ages, although final determination 
was delayed by appeals.—Bishop v. 
City of Meriden, 169 A. 41, 117 Conn. 
499. 

Actnal payment 

Landowner is entitled to interest 
until time of actual payment, rather 
than time of service of order direct¬ 
ing payment, especially where no ex¬ 
cuse appeared for such delay.—^In re 
Public Beach, Far Rockaway, City of 
New York, 284 N.Y.S. 309, 246 App. 
Div. 820. 

4a IlL—Turk V. City of Chicago, 
185 N.E. 258, 352 IlL 171. 


See Vol. 30 for §§ 334 to End 
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INDEX TO 

ELECTIONS 


Abandonment, 

Candidacy, § 95 

Contest of elections, § 299 

Residence, voting purposes, § 21 

Inmates of public or charitable institutions, § 
23 

Abatement, contest of elections. 

Death of party, § 296 
Pleading matters in, § 269 
Primary election, § 127, p. 196 
Abolition, 

Election districts, § 54 
Offices, § 56 
Absentees, 

Application for absentee ballots, § 210, p. 301 
Contest of election for failure to count ballots, § 
249, p. 361 

Count of ballots cast by, § 227 
Eligibility to vote, § 210, p. 301 
Form of ballot, § 210, p. 303 
Initialing ballot, § 210, p, 304, a 62 
Oath of voter as, § 210, p. 304 
Physical disability, voting as absentee on ac¬ 
count, § 210, p. 303 

Presence on election day, eligibility to vote as 
absentee; § 210, p. 301 
Primary elections, voting in, § 118, p. 160 
Recount of ballots, contest of elections, § 292 
Registration, validity of statutory provisions 
failing to provide for, § 13, p. 35 
Signature on ballot, § 210, p. 304 
Supporting affidavits, voting by, § 210, p. 302 • 
Transmission of ballots by, § 210, p. 304 
Unavoidable absence as essential to right to vote 
as absentee, § 210, p. 301 
» Voting, § 210,. pp. 297-306 
Abstract of record, contest of elections, appeal, § 312 
Abstract of returns, canvassing board, § 237, p. 346 
Accessories, violation of election laws, punishment, § 
336 

Acquiescence, electors present and not voting, § 213 
Actions, 

Ballots, candidate as authorized to bring action 
to prevent irregularities, $ 173, p. 254 
Contest of elections, post 
Mandamus, post 

Penalties for violation of election laws, recovery 
of, § 355 ‘ 

Political parties, actions by or against committee, 

§ 87 

Quo warranto, post 

Additional qualifications, electors, validity of regis¬ 
tration law prescribing, § 13, p. 35 
Address, candidates for office, petition of electors for 
nomination as required to show, § 108, p. 143 
Adjournment, 

Count of votes, i 224 
Elections, §§ 77, 80 
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Administrative body, county board of election com¬ 
missioners as, § 57 

Admissibility of evidence, prosecution for violation 
of election laws, § 350 
Admissions, contest of elections. 

Admissions amounting to amendment of pleadings, 
S 270, p. 386 

Demurrer to petition, § 272 

Advertising, expense of as within provisions of cor¬ 
rupt practice act, § 216, p. 316 
Affidavits, 

Absentee voters, § 210, p. 302 
Challenged voter, proof of qualification' by, § 209 
Contest of elections, verification of statement of 
grounds by, § 268, p. 383 

Disabled electors, failure to require as indicating 
maleonduet or fraud, § 118, p. 164. 

Primary electiop contests, § 125, p. 184 
Complaint supported by, § 125, p. 186 
Qualifications of candidates, § 114 
Supporting affidavits, § 125, p. 186 
Amendment of, § 125, p. 189 
Registration, conditions precedent to right to 
register, § 13, p. 34 

Age, voters, qualification, § 17 

Agents, payment of tax through as qualifying voter, 

§ 29, p. 55 

Aldermen, wards, power to restrict election by quali¬ 
fied voters, § 19 

Aliens, declaration of intention to become citizen as 
qualifying voter, § 18 
Alteration, 

Election districts, § 54 
Returns, § 233 

Officers of election, indictment or information 
in prosecution for, § 340, p. 453 

Ambiguity, ballots, submission of questions or propo¬ 
sitions, § 170 
Amendment, 

Campaign expenses, sworn statement in respect 
of by candidate, § 118, p. 166 
Canvass of returns, declaration of result, § 237, p; 
347' 

Certificate of nomination, § 138 
Judgment, contest of election, § 307 
Notice of appeal, contest of elections, § 310 
Objections.to nomination, § 143 
Petition of electors, nomination of candidates, f 
138 

Pleadings, 

Contest of elections, § 270, pp. 385-388 
Primary election contest, § 125, p. 188 
Review of election contest, § 315 
Returns, § 233 

Announcement cards, corrupt practice act as not pro¬ 
hibiting payment for distributing by candidate, 

§ 216, p. 316 
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Answer, 

Contest of elections, § 269 
Primary election contest, § 125, p. 186 
Amendment, § 12a, p. 189 

Anti-saloon league, political committee, status as, § 
216, p. 314, n. 70 
Appeal and error, 

Bond, primary election contests, § 128, p. 197 
Canvass of returns, review in respect of, § 237, 
p. 347 

Contest of elections, -post 

Nominations, decision on objections to, § 148, p. 
219 

Notice, review of decision on objections to nomi¬ 
nation, § 148, p. 220 

Objections to nominations, decision in respect of, 
§ 148, p. 219 

Ordering or calling election, review by court of 
proceedings, § 82 

Parties, review of decision on objections to nomi¬ 
nation, § 148, p. 220 

Preference on calendar, contest proceedings, § 
314 

Primary elections, post 

Registration of voters, appeal from rulings or de¬ 
cisions in respect of, § 48 
Transcript of evidence, primary election contest, 
§ 128, p. 197 

Trial de novo, contest of elections, § 315 
Appearance, contest of elections, § 257 
Primary elections, § 124 
Appointment, 

Contest of elections to determine dispute as to, 
§ 247, p. 359 
Distinguished, § 1, p. 12 
Election- officers, § 59, pp. 77-80 
Political party, officers or committees, § 86, p. 113 
Registration officials, § 42 
Apportionment, 

Count of votes, votes not positively identified as 
for any candidate, § 226 
Election districts, § 54 
Illegal votes, §§ 206, 219 

Arithmetic, officers, qualification as to fundamental 
rules, § 58 

Armed force, presence at or near polls as affecting 
validity of election, § 220 
Arrangement of names, official ballots, § 158 
Assessments, 

Candidate at primary election, payment of, § 114 
Candidates for office, political party committee 
as authorized to assess for expense of "con¬ 
ducting primary elections, § 87 
Assistance to voters, § 208, pp. 293-296 

Contest of election on ground of, sufficiency 
of evidence as to, § 203, p. .406 
Indictment and information, § 340, p. 462 
Primary elections, § 118, p 162 
Prosecution for rendering illegal assistance, ad¬ 
missibility of evidence, § 350 
Association of voters, political party as, § 84, p. 107 
Assumed name, registration, indictment or informa¬ 
tion in prosecution for attempt to register under, 
§342 

1 account of expenses of candidate for office, 
petition, § '356 


Australian ballot laws, preparation and distribution 
of official ballots, system as originating with, 
§ 153 

Authentication, 

Ballots, primary elections, § 118, p. 131 
Returns, § 231 
Ballot boxes. 

Cancelling mechanism, failure to function as pre¬ 
cluding count of vote, § 204 
Contest of elections, opening for examination of 
contents, § 295, p. 419 
Deposit of ballot in, § 207 

Absentee ballots, § 210, p. 306 
Duplicate key, § 194, n. 59 
Inspection, superintendent of elections, § 55 
Labeling of slots, § 194, n. 61 
Number of required, § 194 
Primary elections, providing separate boxes for 
each political party, § 118, p 160 
Purchase, state election commission, § 55 
Return as including, § 230 
Safeguarding, § 234 

Statutory provisions, compliance with, § 194 
Ballot commissioners, qualifications of candidates, 
power to determine, § 147, n. 33 
Ballot labels, defined, § 149 
Ballots, §§ 149-189, pp 220-276 

Absentees, casting and reception, § 210, p 297 
Accident, unauthorized marking as result, § 174, 
p 255 

Accidental destruction of part, effect, § 234, n. 89 
Accidental marking as distinguishing mark, § 187 
Affidavits, application for absentee voters, § 210, 
p 302 

Alphabetical arrangement of names of candidates, 
§ 158 

Alteration, criminal liability, § 334 
Ambiguity, 

Parol evidence as to intention as admissible 
in contest in case of, § 279 
Submission of questions and depositions, § 170 
Application for absentee ballots, § 210, p 301 
Arrangement of tickets and names, irregularity 
in respect of, § 173, p 249 
Australian ballot laws, system of preparing and 
distributing official ballots originating with, 

§ 153 

Awkwardness, unauthorized marking on account 
of, § 174, p 255 

Blank ballot distinguished, § 149 
Blank space, 

Cross or mark in square opposite as insuffi¬ 
cient, § 177 

Primary elections, § 118, p. 161 
Writing in name, § 180, p. 264 

Sufficient indication of choice, § 175 
Broken pencil, cross made'with as sufficient, § 178 
Burden of proof as to identity, etc., contest of 
elections, § 274, p. 395 
Cancellation by voter, § 212 
Canvass of returns, examination or recounting by 
canvassers, § 237, p 344 

Careless marking, distinguishing mark as result¬ 
ing, § 187 

Circle or circular line, markiiig by as insufii- 
cient, § 176 

Clipped baUots, rejection, § 151, n. 17 
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Color of paper, irregularities, § 173, p. 248 
Color of pencil used, absentee voters, § 210, p. 
305 

Combination of several lines, marking by as in- 
suificient, § 176 
Completing vote by, § 204 
Conflicting marking, § 182, pp. 266-269 
Consecutive numbering, § 171 
Constitutional provisions, post 
Contents, defects or irregularities, § 173, p. 248 
Contest of elections. 

Admissibility in evidence, § 277 
Relative weight, § 288 

Correction before election, proceedings, § 173, p. 
254 

County clerk, custody, § 234 
Cross, 

Erasure of as rendering ballot invalid, § 181 
Indication of choice by, § 175 
Marking on ballot with, § 176 
Position, § 177 

W]-iT.ing in name, § 180, p. 264 
Custody, primary elections, § 119, p. 169 
Defacing, criminal liability, § 334 
Defects, § 173, pp. 248-254 

Voter handed as authorized to request prop¬ 
er one, § 204 
Defined, § 149 

Delivery, absentee ballots, § 210, p. 304 
Deposit in box, § 207 

Absentee ballots, § 210, p. 305 
Necessary to complete vote, § 204 
Designation of candidates, irregularity, §. 173, p. 
250 

Designation of office, irregularity, § 173, p. 249 
Destruction, § 234 

Diagonal line through name of candidate, effect, 

§ 174, p. 256, n. 34 

Dimensions, irregularity, § 173, p. 248 
Directory statutes, post 

Discarded ballots, showing as to in returns, § 
230. n. 10 
Disposition, § 234 
Distinguishing marks, post 
Double marking. 

Indication of choice by, § 182, pp. 266-269 
Rejection on account, § 176 
Duplicate initials, rejection on account, § 173, p. 
253 

Duplicate listing of candidates for oflSce under 
different terms, § 160 

Elections by people as required to be by, § 149 
Eligibility of candidate, writing in name, § 180, p. 
263 

Emblem of party, 

Irregularity, § 173, p. 249 
Placing on to designate party candidate, § 
159, p. 234 
Erasures, 

Cross made and covered by, § 175 
Distinguishing marks, § 188 
Effect, § 174, p. 256, n. 34 
Indication of choice by, § 181 
Primary elections, § 118, p. 163 

Writing in name of candidate, § ISO, p. 264 
Exposure, § 206 | 

29 C.J.S.-88 
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Expression construed to mean secret ballot, § 1» 

p. 12 

Figures, 

Distinguishing mark as result of placing on, 
§ 189, p. 275 

Marking by as insufficient, § 176 
Folding or creasing, distinguishing mark as re¬ 
sult of, § 185 
Form, 

Absentee ballots, § 210, p. 303 
Defects or irregularities, § 173, p. 248 
Submission of questions, § 170 
Identification, §§ 183-189, pp. 269-276 
Absentee ballots, § 210, p. 304 
Construction of statutes, § 184 
Intention as respects, § 184 
Marks constituting, § 184 
Statutory prohibition against placing of 
marks, § 183 

Identifying number, removal before deposit, § 
204 

Ignorance, unauthorized marking as result of, § 
174, p. 255 

Improper marking for some of candidates, count¬ 
ing for candidates for whom properly marked, 

§ 182, p. 267 

Inadvertent marks, primary elections, § 118, p. 
163 

Indentation of paper, marking of ballot by, § 178 
Indication of choice, §§ 174-182, pp. 254-269 
Absentee voters, § 210, p. 305 
Check or other mark indicating intention, § 
176 

Compliance with statutory provisions, § 174, p. 
255 

Counting of ballots complying with statute 
as to, § 174, p. 255 
Double marking, § 182, pp. 266-269 
Erasures, § 181 

Instrument used for marking, § 178 
Necessity for mark, § 175 
Obliteration of name, § 181 
Pasters, § 179 

Position of cross or mark, § 177 
Primary elections, § 118, p. 162 
Statutory provisions governing, § 174, pp. 

254r-257 
Stickers, § 179 

Sufficiency of mark, §§ 176-178, pp. 257-261 
Writing in names, § 175; § 180, pp. 263-266 
Indorsements, § 172 

Absentee ballots, § 210, p. 303 
Irregularities, § 173, p. 252 
Initialing ballots, post 

Ink used in printing, irregularity in respect to 
color of, § 173, p. 248 
Inspection, § 55 

'Instrument used for marking, § 178 
Integrity, 

Primary elections, § 119, p. 173 
Sufficiency of evidence as to in contest of 
elections, § 283, p. 405 
Sufficiency of proof to s’how restriction, pi'i- 
mary election contests, § 126, p. 192 
Vote, means of insuring, § 149 
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Intent, 

Admissibility of evidence as to in election 
contest, § 279 

Distinguishing marks, § 184 
Voter, counting ballots sufficiently plain to 
gather intention therefrom, § 174, p. 257 
Writing in name, § 180, p. 265 
Irregularities, § 173, pp.’ 248-254 
Marking, § 176 
Letters, 

Distinguishing marks, § 189, p. 275 
Marking by as insufficient, § 176 
Machine ballots, post 
Marking ballots, post 
Misspelling 

Name of candidate, correction, § 173, p. 250 
Writing in name, § 180, p. 265 
Mistake, 

Marking, securing new ballot, § 204 
Unauthorized marking as result of, § 174, p. 
255 

Mutilation, § 151 

Counting of mutilated ballots, § 151 
Criminal liability of officers of elections, § 
327 

Distinguishing mark resulting, § 185 
Primary elections, § 118, p. 163, n. 84 
Name of office, irregularity, | 173, p. 249 
Names of candidates, 

Appearance of same name more than once, 
§ 169 

Irregularity, § 173, p. 251 
Arrangement, § 158 

Characterization or description before or 
after, § 161 

Inadvertent alteration by officer preparing 
ballot as invalidating, § 173, p. 250 
Irregularities, § 173, p. 250 
Bequirements as to, § 161 
Ki^t to have name on ballot, §§ 162-168, pp. 
238-243 

National and state officers, separate ballots for, 

§ 157 

Nervousness, unauthorized marking as result, § 
174, p. 255 

Notations on back of mutilated ballot, presump¬ 
tions as to, § 151, n. 18 
Numbering, 

Deposit of numbered ballot without re¬ 
moving number, § 204 
Irregularities, § 173, p. 252 
Official ballots, § 171 

Objections to, time of raising, § 173, p. 254 
Obliteration of name, indication of choice by, § 
181 

Official ballots, post 
Open marking, § 206 

Order of tickets and names, irregularity in re¬ 
spect of, § 173, p. 249 

Parallel lines, marking by as insufficient, § 176 
Parol evidence, contradiction by, § 279 
Contest of elections, § 278 
Party names and emblems, irregularity in re- 
‘ fifpect of, § 173, p. 249 
Party ticket, marking with cross at head, § 177 
Pasters, use' of as authorized, § 179 


Ballots—Continued, 

Pen, marking with as distinguishing mark, § 185 
Perforations by number, primary elections, § 118, 
p. 161, n. 51 

Physical infirmity, unauthorized marking on ac¬ 
count of, § 174, p. 255 

Placing of crosses, distinguishing marks, § 189, 
p. 274 

Political parties, election of candidates for party 
position, § 86, p. 115 

Poll list, numbering to correspond to number 
of voter on, § 171 
Position of cross or mark, § 177 
Preparation, assistance to voters, § 208, pp. 293-- 
296 

Preservation, § 234 

Sufficiency of evidence as to in contest of 
elections, § 283, p. 405 

Presidential electors, collective voting, § 174, p. 
255 n. 29 

Presumptions, legality or validity, § 119, p. 170 
Primary elections, § 118, pp. 169-166 

Characterization or description before or after 
name of candidate, § 118, p. 162 
Probative force, contest of elections, § 288 . 
Quality of paper, irregularities, § 173, p. 248 
Bemedies, irregularities, § 173, p. 254 
Besidence, writing in name as requiring insertion 
. of, § 180, p. 266 
Betum as including, § 230 
Bubber stamp, 

Initialing with, § 173, p. 253 
Supplying of omissions by, § 173, p. 250 
Sample ballots, post 

Secrecy of vote, means of determining, § 149 
Separate ballots, provision, $ 157 
Signature, 

Election officials, § 172 

Irregularities, § 173, p. 252, 

Poll clerk before delivery to voter, § 55, n. 61 

Single ballot as essential, § 157 
Smudge or smear, m<arking by as insufficient, § 
176 

Soldiers and sailors, § 210, p. 297 

Split ticket, voting, § 182, p. 268 

Spoiled ballots, counting, § 227 

Stamp, distinguishing mark as result of use, § 185 

Statutory provisions, post 

Stickers, 

Misplacing as distinguishing mark, § 180. p. 
276 

Use of as authorized; § 179 
Straight lines, marking by as insufficient, § 176 
Stub, visibility at time of final delivery, § 206 
Submission of questions or propositions, § 170 
Irregularity, § 173, p. 251 
Suffrage as synonymous with, § 149 
Superfluous cross, 

Distinguishing mark, § 189, p. 273 
Marking with as invalidating, § 180, p. 264 
Surname, writing in name of candidate, § 180. p 
265 

Synonymous terms, § 149 

Tampering with, burden of proof as to, § 274, p. 
396 

Transmission, absentee ballots, § 210, p. 304 
Type of pencil, absentee voters, § 210, p. 305 
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Type used in printing, irregularity in respect to 
character, § 173, p. 248 
Viva voce voting distinguished, § 149 
Vote as synonymous, § 149 
Voting hy, §§ 20^207 
Act or result, § 149 
Distinguished, § 1, p. 19 
More than one ballot, § 150 
Voting machines, use of as violating constitutional 
requirements of vote by ballot, § 203 
Voting space opposite candidates’ names, cross or 
mark as required to be within, § 177 
Women, deposit in separate boxes, § 207 
Writing in names, post 

Written words, marking by as insufficient, § 176 
Bar associations, corrupt practice • act, exemptions 
from provisions respecting contributions by cor¬ 
poration, § 216, p. 315, n. 83 
Best evidence, contest of elections, ballots as, § 288 
Betting on elections. 

Criminal liability, § 328 
Disqualification of voter, § 34 
Indictment, § 345 

Sufficiency of evidence in prosecution, § 351 
Bigamy, disqualification, of bigamist to vote, § 33 
Bill of exceptions, 

Contest of elections, appeal, § 312 
Primary election contests, review, § 128, p. 197 
Bills of particulars, contest of elections, § 271 
Blank ballot, 

Ballot distingu^hed from, § 149 
Defined, § 149 

Recanvass contest of elections, § 289 
Blank space. Ballots, ante 
Blanks, official ballots, § 156 
Blind persons, 

Assistance to voters on ground of blindness, § 208, 
p. 294, n. 56 , 

Manner of voting, observance of statutory regula¬ 
tions, § 208, p. 295 

Secret ballots, exception as to, § 201 
Writing in names of candidates, § 208, p. 296 

Boards and commissions. 

Absentee ballots, conduct of inquiry, § 210, p. 298 

Administrative body, § 57 

Appointment, § 59, p. 79 

Canvass of returns, post 

Certificate of election, issuance, § 240, p. 349 

Clerical help, 

Compensation, § 63 
Employment, § 59, p. 79 

Contest of election, maintenance against, § 121 

Employees, § 59, p. 79 

Irregularities, § 65 

Judicial nature of powers, § 55 

Jurisdiction, § 55 

Legislative authority, to prescribe duties and pow¬ 
ers, § 55 

Membership, legislative power to increase or re¬ 
duce, § 56 

Ministerial nature of powers, § 55 
Municipal elections, holding and regulating, § 55 
Nominating petitions, determination of validity, § 
55 

Number of commissioners, § 59, p. 79 


Boards and commissions—Continued, 

Objection to nomination, determination, § 147 
Polling places, designation, § 199 
Powers and proceedings, § 55 
Primary elections, § 116 

Public agency, county board of election commis¬ 
sioners as, § 57 
Purchase of ballot boxes, § 55 
Quasi judicial powers, § 55 
Recount of ballots. 

Compensation, § 63, n. 87 
Primary elections, § 119, p. 172 
Registration of voters, authority in respect of, § 
55 

Registration records, examination to determine 
whether signers of petition for nomination are 
registered, §147 
Removal of election officers, § 62 
Residence requirements, § 57 
Returns, certification to, § 229 
Rules and regulations, authority to promulgate, § 
55 

Secretary, custody of records and files, § 55 
Supervisory powers, § 55 

Voting machines, power to select and buy make 
and type of machine required, § 153 

Bona fide residence, voters, qualification, § 19, p. 41 
Bonds, 

Contest of elections, 

Review, § 310 

Stay of proceedings pending appeal, § 311 
Primary election contests. 

Appeal. § 128, p. 197 
Costs, § 129 

Booths. Voting booths, post 
Bribery, 

Acceptance of bribe, criminal liability, § 332 
Common law, punishment, § 323 
Contest of elections, 

Circumstantial evidence as admissible to 
prove, § 282 
Pleading, §268, p.379 

Sufficiency of evidence as to, § 283, p. 406 
Conventions, criminal liability, § 332 
Conviction of offense as condition precedent to 
invalidation of election for, § 218 
Criminal liability, § 332 
Deduction of votes secured by, § 218 
Defined, § 218 

Election as invalidated by, § 218 
Employment, furnishing or promising as, § 218 
Indictment in prosecution for giving or accepting 
bribe, § 343 

Influencing voter’s choice, intention to as essen¬ 
tial, § 218 
Offense, § 332 

Offer to perform duties for less than legal compen¬ 
sation as, § 218 

Officers of election, indictment or information as 
prosecution for, § 343 
Primary elections. 

Criminal liability, § 332 
Disqualification of candidate on showihg of, 
§ 118, p. 164 

Pleading of in contest, § 125, p. 184 
Promise to donate sum of money to third party on 
condition of election as, § 218 
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Securing withdrawal of opponent by as Invaiidat- 
ing election, § 218 

Setting aside election on account, § 218 
Vote secured by as invalidated, § 218 
Broadcasting time, Corrupt Practice Act, candidate’s 
failure to report value of in verified election state¬ 
ment as invalidating election, § 216, p. 315, n. 74 
Burden of proof. 

Contest of elections, § 274, pp. 393-396 
Ballots, identity, etc., § 274, p. 395 
Becount of ballots, § 289 

Firearms, prosecution for carrying within certain 
distance of voting place, § 349 
Nominations, objections to, § 148, p. 219 
Notice of election, giving of, § 75 
Objections to nomination, § 148, p. 219 
Political parties, existence of, § 84, p. 110 
Primary election contests, § 126, p. 189 
Prosecution for violation of election laws, § 349 
Buying votes, admissibility of evidence in prosecution 
for, § 350 
Bystanders, 

Count of votes, exclusion during, § 225 
OflScers of election, election by, § 59, p. 79 
Calling election, § 70 
Eeview by court, § 82 

Campaign committee, filing of name of by candidate, 
criminal liability for failure, § 329 
Campaign expenditures, 

Corrupt Practice Act, limiting amount, § 216, p. 312 
Criminal liability in respect to statements as to, 
§ 329 

Excessive expenditures, sufficiency of evidence as 
to, primary election contest, § 126, p. 192 
Form of statement, substantial compliance with 
statute as essential, § 216, p. 314 
Limitations on amount and purpose, statutory 
provisions, § 216, p. 315 

Sworn statement in respect to by candidate, § 118, 
p. 165 

Campaign workers, primary elections, employment of 
as rendering election invalid, § 118, p. 164 
Cancdlation of ballots, right of voter, § 212 
Candidates, 

Abandoning candidacy, § 95 
Affiliation with party, 1131 
Announcement cards, corrupt practice act as not 
prohibiting payment for distributing, § 216, 
p. 316 

Assessment, political parties, § 87 
Bribery, criminal liability for procuring with¬ 
drawal of opposing candidate, § 332 
Campaign expenses, sworn statement, § 118, p. 165 
Certificate of election, pleading in action .for fail¬ 
ure to give, § 64, p. 89 
Certificate of nomination, 

Piling by, § 137, p. 207 
Political party, necessity of having, § 135 
Christian name, printing on official ballot, § 161 
Conditions imposed on, primary elections, § 114 
Contest of elections, right to contest, § 261 
Corrupt Practice Act, 

Compliance with provisions, § 216, p. 312 
. Violation of as ipso facto disqualifying, § 118, 
p. 165 


Candidates—Continued, 

Damages, election officers as liable in action 
for, § 64, p. 89 
jCeath 

Before election, § 130 

Count of votes cast for deceased candidate, 
§ 119, p. 169 

Name omitted from ballot, § 167 
Declaration as to qualification, § 130 
Defined, § 1, p. 19 

Designation of candidates for nomination at pri¬ 
mary, § 113, pp. 150-153 
Disability, name omitted from ballot, § 167 
Disqualification to accept nomination, § 130 
Election at primary, § 119, p. 171 
Eligibility, §§ 130-134, pp. 200-203 

Count of votes cast for ineligible candidate, 
§ 227 

Inquiry as to by contest of election, § 249, p. 
361 

Next highest vote as controlling in case of 
ineligibility, § 243 

Political party committee as having power 
to pass on, § 87 

Violation of corrupt practice act as affecting, 
§ 216, p. 318 

Expenditures, offenses in respect to statements 
of, § 329 

False statements by as violation of corrupt prac¬ 
tice act, § 216, p. 317 
Fees or assessments, payment, § 114 
Forfeiture of candidacy, § 95 
Fraud, connection with as essential to invalidate 
election, § 217 

Grouping, primary elections, § 118, p. 161 
Independent candidate, 

Defined, § 1, p. 19 

Prior defeat at primary election, § 133 
Independent candidate by petition, nomination by 
political party as precluding, § 132 
Judicial power to regulate nomination of, § 88 
Legislative power to prescribe qualifications, § 130 
More than one party ticket, nomination on, § 132 
Number, primary election, § 113, pp. 15(K153 
Objections to qualifications, party tribunals as 
authorized to consider, § 146 
Offenses committed at election of, power to pun¬ 
ish for, § 325 

Officer of election, disqualification as, § 58 
Official ballots. 

Name and designation on, § 161 
Right to have name on, §§ 162-168, pp. 238- 
243 

Right to have name printed in proper column 
under appropriate party designation, § 
163 

Party affiliation, qualification in respect of, § 131 
Party candidate, defined, § 1, p. 20 
Party caucus to choose distinguished, § 1, p. 12 
Payment of fee or assessment, § 114 
Pledge to accept less than regular pay of office 
as disqualifying, § 216, p. 317 
Political party committeeman, declaration of can¬ 
didacy, § 86, p. 114 

Poll tax, payment for voter as disqualifying, § 
118, p. 165 
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Polling places, presence at without proper cre¬ 
dentials, § 200 

Pre-election pledges, disqualification by, § 134 
Primary election for choice, § 1, p. l5 
Promise of employment to secure election as 
disqualifying, § 216, p. 317 
Prior defeat at primary election, qualification 
as affected, § 133 
Prior nomination, 

Eligibility as affected, § 132 
Necessity, § 90 

Property right, right to become as, § 130 
Qualifications, §§ 130-134, pp. 200-?03 

Legislature as authorized to prescribe, § 130 
Party afliliation, § 131 
Pre-election pledges, § 134 
Prior defeat at primary election, § 133 
Prior nomination as affecting, § 132 
Recount of ballots, rights as to, § 119, p. 172 
Relatives, mutual understanding for support of 
as invalidating election, § 217 
Residence requirements, necessity of fulfilling, § 
130 

Restrictive system of permitting vote for only 
portion of, § 10 

Statement of expenditures, validity of election as 
affected by failure to file, § 216, p. 313 
Substituted nomination, names on official ballot, 
§ 166 

Surname, printing on official ballots, § 161 
Sworn statement of moneys received and dis¬ 
bursed in aid of nomination, § 118, p. 165 
Time for filing declaration of candidacy, § 114 
Undue influence, disqualification on account, § 
118, p. 165 

Vacancies, nominations to fill, § 93, p. 129 
Withdrawal, 

Candidacy, § 95 

Name omitted from ballot, § 167 
Write-in candidate, defeated primary candidate, 
§ 133 

Writing in name on ballots^ § 180, pp. 263-266 
Canvass of returns, §§ 235-239, pp. 338-348 
Absence of member of board, § 236 
Abstract of returns, § 237, p. 346 
All or part of returns, duty to consider, § 237, p. 
343 

Alteration of returns, disregarding by canvassers, 
§ 237, p. 344 

Amendment, declaration of result, § 237, p. 347 
Ballots, canvassers as having no power to ex¬ 
amine or recount, § 237, p. 344 
Board of canvassers, 

Absence of members, § 236 
Abstract of return, § 237, p. 346 
Adjournment sine die, § 239 
Appeal from decision of, § 237, p. 347 
Candidate for office as respecting eligibility, 
§ 236 

Correction of returns, § 233 
Change in membership, § 236 
Clerk or secretary of, § 236, n. 9 
Declaration or statement of result, S 237, p. 
346 

Delegation of duties, § 237, p. 342 
Designation, § 236 
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Board of canvassers—Continued, 

Discretionary powers, § 237, p. 340 
Extrinsic matters not to be considered, § 
237. p. 343 

Judicial powers, § 237, p. 340 
Legality of votes, power to determine, § 237, 
p. 342 

Majority as authorized to call meeting, § 236 
Meetings, § 236 
Membership, § 236 

Ministerial powers and duties, § 237, p. 341 
Misconduct, § 238 
Negligence, § 238 

Papers or evidence considered by, § 237, p. 342 
Powers and duties, § 237, pp. 340-347 
Quasi-judicial powers, § 237, p. 342 
Recanvass of returns, § 239 
Recount of ballots, contest of elections, § 289 
Rejection of returns, § 237, p. 343 
Certificate of election, issuance of, § 240, p. 348 
Certification of result, § 237, p. 341 
Certiorari, review of errors of canvassing board, 
§ 237, p. 347 

Conflicting returns, § 237, p. 343 
Consolidation of vote, § 235 
Contest of election, power to entertain, § 237, p. 
342 

Contradictory returns, § 237, p. 343 
Count of vote as included, g 235 
Declaration of result, § 237, pp. 341, 346 
Definition of term, § 235 

Delegation of duties, canvassing board, § 237, p. 
342 

Directory statutes, § 222 

Discrepancies, examination of ballots in case of, 

§ 237, p. 345 

Discretionary powers of canvassers, § 237, p. 340 
Duties of canvassers, § 237, pp. 340-347 
Errors in, § 238 

Evidence considered by canvassers, § 237, p. 342 
Extrinsic matters, consideration of by canvassei’s, 

§ 237, p. 344 

Forgery, consideration, § 237, p. 343 
Genuineness of return signed by officers, power of 
canvassers to determine, § 237, p. 342 
Irregularities, § 238 

Examination of ballots in case of, § 237, p. 
345 

Judicial powers, 

Canvassei-s, § 237, p. 340 
Interference with board of canvassers, f 
236 

Legislative power, duties of officer or board, § 
236 

Mandamus, compelling canvassers to canvass all 
returns, § 237, p. 343 
Manner of making, § 235 
Meetings of canvassing board, § 236 
Misconduct of canvassing board, § 238 
Negligence of canvassing board,' § 238 
Nominations, canvassing board as without i>ow- 
er to determine validity, § 237, p. 342 
Object, § 235, n. 4 
Officers, designation, g 236 
Papers considered by canvassers, § 237, p. 342 
Place, § 236 
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Political parties, election of candidates for party 
position, § 86, p. 115 
Postponement, § 236 
Powers of canvassers, § 237, pp. 340-347 
Presence of canvassers, § 236 
Prevention, indictment in prosecution, § 344 
Primary elections, post 
Hecauvass, § 239 

Record of count on tally sheets, § 235 
Review, § 237, p. 347 
Statement of result, § 237, p. 346 
Statutory provisions, post ' 

Submitted questions, power of canvassing board 
to declare result, § 240, p- 349 
Tie vote, authority of canvassers to determine 
result, § 244 

Time, requirements as to, § 236 
Voting machine ballots, § 237, p. 344 
Caption, returns, § 230 
Caucus, 

Check lists, political parties, use of in determining 
qualifications of signers of nomination papers, 
§ 147, n. 33 

Convention, choosing of delegates, § 98 
Defined, § 1, p. 22 

Holding of party caucus distinguished, § 1, p. 12 
Nomination by, § 104 

Certificate of nomination, § 135 
Objections to procedure, § 143 
Central purchasing bureau, voting machines, approval 
or ratification of contract, § 153 
Certainty, indictment and information for violation 
of election laws, § 339 
Certificate of election. 

Contest of elections. 

Issuance as condition precedent, § 250 
Relative weight, § 288 

Indictment and information, prosecution of of¬ 
ficer for giving Improper certificate, § 340, p. 
454 

Issuance, § 240, pp. 348-351 
Pleading in action by candidate for refusal to 
give, § 64, p. 89 
Validity and effect, § 240, p. 349 
Certificate of registration, ■ 

Necessity, § 38 

Registration officials as required to issue, § 46 
Certificates. Nominations, post 
Certification of results, primary elections^ § 119, p. 166 
Certiorari, 

Canvassing board, review as to errors of, § 237, 
p. 347 

Contest of elections. 

Primary elections, review of decision, f 122 
Review by, § 318 

Nominations, review of decision on objections to, 

§ 148, p. 220 

Objections to nomination, review of decision on, 

§ 148, p. 220 

Petition for election, review by courts in respect 
of, § 82 

Primal^ election contests, scope of inquiry, § 127, i 
p. 195 

Recount of ballots, review by, •§ 119, p. 175 
Registration of voters; correction' or revision of 
voting lists, § 48 


Challenge of vote, waiver of right to illegal vote by 
failing to challenge, § 144 
Challengers, presence at election, § 200 
Challenges, voters, § 209 

Chambers, primary election contest, hearing in, § 
127, p. 195 

Change of residence, voters, § 21 
Students, § 22 

Character, officers, requirements as to, § 58 
Charitable institutions. 

Coercion of inmates in respect of votes as affect¬ 
ing validity of election, § 220 
Residence requirements of inmates for voting pur¬ 
poses, § 23 

Charity, contributions to, campaign expenses within 
corrupt practice act as not including, § 118, p. 166 
Charters, construction of term as used in, § 1, p. 12 
Check, payment of tax by as qualifying voter, § 29,. 

p. 55 
Choice, 

Ineligible candidate receiving majority or plural¬ 
ity, next highest vote as controlling, § 243 
Majority of vote as necessary for, § 242 
Next highest vote, § 243 
Plurality of vote as sufficient for, § 241 
' Term as not including all acts of, § 1, p. 11 
Tie vote, § 244 

Vote necessary to, §§ 241-244, pp. 351-354 
Christian name, candidates, printing on official bal¬ 
lots, § 161 
Churches, 

Campaign expenses, contributions to not regarded 
as, § 216, p. 315 

Contributions to as not included within campaign 
expenses within corrupt practice act, § 118, 

p. 166 

Circle, ballots, marking by as insufficient, § 176 
Circulating unsigned statements, indictment in prose¬ 
cution, § 346 
Circumstantial evidence, 

Contest of elections, admissibility, § 282 
Primary election contests, sufficiency of, § 126, 
p. 191 

Prosecution for violation of election laws, suffi¬ 
ciency, § 351 

Citation, contest of elections, form, § 265 
Cities, electors, defined, § 1, p. 17 
Citizenship, 

Right to vote as not necessary incident to, § 2 
Voters, 

Forfeiture as disqualifying, § 32 
Qualification, § 18 

City auditor, petition for election, decision respecting 
as final, § 82 

City manager plan of government, statute providing for 
as unconstitutional as prohibiting political party, 
§84,p. 109 
Civil liability. 

Officers of election, § 64, pp. 87-90 : 

Registration officers, 145. 

Civil office, election officers, office as, § 57 
CivU right, voting, § 2 
Civil service. 

Free and equal elections, statutes relating to as . 
not violating constitutional guaranty, § 191 
n.30 • “ 
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Civil service—Continued, 

Officers, examination by civil service commission^ 
§ 60, p. 81, n. 41 

Class, disfranchisement, rejection of vote, § 211 
Clerical errors, returns, correction, § 233 
Clerk of court, county board of canvassers, member¬ 
ship on, § 57 
Clerks of election, 

Appointment, § 59, p. 79 
Assistance to voters, § 208, p. 295 
Count of votes by, § 225 
Returns, authentication, •§ 231 
Violation of election laws, liability to prosecution 
for, § 336 

Clipped ballots, rejection, § 151, n. 17 
Closing of polls, 

Presence of officers during, § 192 
Requirements as to, § 198 
Coercion, 

Disqualification of candidate, § 118, p. 165 
Election as invalidated by, § 220 
Collateral attack, 

Board of elections, finding respecting absentee bal¬ 
lots, § 210, p. 298 

Certificate of election, presumptions on, § 240, p. 
351 

Certificate of nomination, § 135 
Contest of elections, judgment, § 306 
Order calling election, § 70 
' Petition for election, § 69 

Primary election contest, prior judgment of court, 
§ 127, p. 195 

Collateral inquiry, officers of election, dismissal of, § 
62 

Colonization of voters, criminal liability, § 334 
Color, 

Constitutional exemption from discrimination of 
exercise of elective franchise on account, § 8, 

p. 28 

Primary elections, qualifications of voters as to, § 
115, p. 158 

Combination of lines, ballots, marking by as insuffi¬ 
cient, § 176 

Commission plan of government, statute providing for 
as invalid as prohibiting political parties, § 84, p. 
109 

Commissions. Boards and commissions, ante 
Committees, 

Political parties, post 
Primary elections, post 

Common law, * . 

Contest of elections, remedy at, § 246 
Offenses at, § 323 

Primary election as not election in sense of, § 1, 
p. 15 

Primary election as unknown at, § 111, p. 146 
Women as ineligible to vote at, § 8, p. 28 
Compensation, 

Officers of election, § ,63 

Official ballots, officers charged with duty of pre¬ 
paring and distributing, § 155 
Registration officials, § 44 
Compensation officers, primary elections, § 116 
Competitive bids, voting machines, contract for pur¬ 
chase of, § 153 

Complaint, contest of elections, § 268, pp. 376-^3 
Demurrer to, § 272 


Conditions precedent, contest of elections, § 250 
Conduct of election, §§ 190-220, pp. 276-323 
Absentees, voting, § 210, pp. 297-306 
Application of statute to, § 191 
Arrangement of rooms in which elections are held, 
§ 193 

Assistance to voters, § 208, pp. 293-296 
Ballot, voting by, §§ 204-207 
Ballot boxes, compliance with statutory regula¬ 
tions, § 194 
Bribery, effect, § 218 
Challengers, presence at, § 200 
Challenges, § 209 
Change of vote, § 212 
Closing of polls, § 198 

Comparison of signatures and inspection of books, 
§ 197 

Congress, power to regulate, § 190 
Constitutional provisions, § 191 
Construction of statutes regulating, § 191 
Corrupt practices, § 216, pp. 311-319 
Delay in opening polls, § 198 
Deposit of ballots in box, § 207 
Deprivation of opportunity to vote as invalidating 
election, § 217 

Discrepancy between vote declared and names 
checked on check list, effect of, § 217 
Electioneering within designated distance from 
polling place, § 200 
Errors in, § 214, pp. 307-311 

Primary election, § 118, p. 163 
Exclusion of unauthorized persons from polling 
place, § 200 

Exposure of ballot, § 206 
Failure to vote, § 213 
Fairness, § 214, p. 308 
Fraud, effect, § 217 
Harmless fraud, effect, § 217 
Honesty, § 214, p. 308 

Illegal acts and practices, §§ 215-218, pp. 311-322 
Illegal voting, §§ 219, 220, pp. 322-325 
Informalities, effect, § 214, p. 307 
Instruction cards, furnishing to electors, § 196 
Irregularities, § 214, pp. 307-311 
Primary elections, § 118, p. 163 
Judgment, form of relief, § 305 
Legislative power to regulate, § 190 
Locking of ballot boxes, § 194 
Mode of voting, § 201 
Number of ballot boxes, § 194 
Opening of polls, § 198 
Persons entitled to be present, § 200 
Place of voting, § 199 

Political parties, election of candidates for party 
position, § 86, p. 115 

Poll list, possession of by election officials, § 19r 
Polling ^aces and equipment, § 193 
Power of Congress to regulate, § 190 
Premature closing of polls, § 198, n. 10 
Presence of officer, § 192 
Opening of polls, § 198 
Primary elections, § 118, pp. 160-166 
Recording names of persons voting, § 205 
Recount of ballots, legislative committee, § 291, p. 
414 

Registration list, possession of by officials con¬ 
ducting election, § 197 
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Conduct of election—Continued, 

Rejection of vote, § 211 

Rules, regulations and instructions for, § 55 
Special elections, statutory provisions as applica¬ 
ble to, § 191 

Statutory provisions, §§ 190,191 
Substantial compliance with law as sufficient, § 
214, p. 307 

Tampering with vote, effect, § 217 
Temporary closing of polls, § 198 
Time for voting, § 198 

Unauthorized assistance to voters, § 208, p. 293 

Viva voce vote, § 202 

Voting booths, § 195 

Voting by ballot, §§ 204-207 

Watchers, § 200 

Withdrawal of vote, § 212 

Confession of judgment, contest of elections, § 304 
Conflicting marking, ballots, § 182, pp. 266-268 
Conflicting retunis, canvass, § 237, p. 343 
Congress, 

Absentee voting for members, validity of statutes 
authorizing, § 210, p. 300 
Conduct of election, power to regulate, § 190 
Corrupt Practice Act, validity as affected in so 
far as prescribing additional qualiffcations of 
members, § 216, p. 312 

Federal constitution, right to vote for members 
based on, § 6 

Penal legislation, power to enact, § 324 
Punishment of offenses at congressional elections, 
power to provide for, § 324 
Supervisors of federal elections, power to provide, 
§ 192 

Congressional districts, redistricting, § 54 
Congressional elections, deputy United States marshal, 
presence at polling place as authorized, § 200 
Consolidation, 

Election districts, § 54 

Primary election with other elections, § 111, p. 146 
Consolidation of actions, contest of elections, § 262 
Judgment, § 305 

Consolidation of vote, canvass of returns, § 235 
Conspiracy, 

Indictment for conspiracy to keep lawful voters 
from voting, § 344 

Officers of election, admissibility of evidence in 
prosecution for, § 350 

Perverting election by corruption of ballot box, 
equitable jurisdiction to enjoin, § 248 
Constitutional provisions. 

Absentee voting, § 210, p. 297 
Age of voters, § 17 
Ballots, 

Elections as required to be by, § 149 
Numbering, § 171 
Canvass of returns. 

Board of canvassers, § 236 
Powers and duties of canvassers, § 237, p. 340 
Change of residence for voting purposes, § 21 
Conduct of election, § 191 

Power of Congress to regulate, § 190 
Contest of elections, § 245 
Appeal and error, §*308 
Jurisdiction, § 252, p. 364 
Primary decticms, § 120 * 


Constitutional provisions—Continued, 

Count of votes, § 222 
Manner, § 226 
Cumulative voting, § 11 
Disfranchisement, 

Conviction of crime, § 33 
Persons convicted of crime, § 33 
Districts, power to rearrange, § 54 
Elector, qualifications, § 1, p. 16 
Free and equal election, § 191 
General election within meaning of, § 1, p. 13 
Holding of election, §67 
Time, § 77 
Majority vote, § 242 
Meaning of term as used in, § 1, p. 11 
Nominations, 

Legislative power to regulate as determined 
from, § 91 

Limitations respecting nominations from same 
town or district, § 130 , 

Notice of election, requisites, § 73 ' 

Officers, § 55 

Defined, § 1, p. 22 ’ 

Representation of political party, § 60, p. 80 
Official ballots, 

Form. § 156 
Numbering, § 171 
Requirements as to, § 152 
Order of election, requisites, § 70 
Poll tax, payment of as condition precedent to ex¬ 
ercise of right to vote, § 29, p. 53 
Primary elections, 

Contest, § 120 

Qualifications of voters, § 115, p. 156 
Regulation, § 111, p. 147 
Undue influence on by improper practices, § 
324 . 

Property qualifications of voters, § 28 
Qualification of voters, § 13, p. 31; § 15; § 19, p. 
39 

Citizenship, § 18 
Payment of taxes, § 29, p. 51. 

Qualified voters, defined, § 1, p. 18 
Race, exemption from discrimination in exercise 
of elective franchise on account of, § 8, p. 28 
Registration of voters, § 13, p. 33; § 37 

Conclusiveness of registration lists, § 49 
Proceedings, § 46 
Voting lists, § 47 
Residence for voting purposes, 

Inmates of public or charitable institutions, § 
23 

Public employees, § 24 
Students, § 22 

Result of election, manner of determining, § 222 
Right to vote, § 201 
Secrecy of vote, § 201 
Special elections, notice of, § 73 
Voting, guaranty of right, § 6 
Voting machines, use, § 203 
Women, right to vote,* § 8, p. 28 
Construction, 

, Corrupt Practice Act, § 216, p. 312; § 329 
Primai-y election laws, § 111, p. 149 
Registration laws, § 37 
Statutoiy provisions, 

Absentee roting, § 210, p. 298 
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Construction—Continued, 

Statutory provisions—Continued, 

Conferring or regulating elective franchise, 

§ 7 

Contest of elections, § 247, p. 357 
Primary elections, § 120 
Corrupt Practice Act, § 216, p. 312 
General election, term as used in, § 1, p. 12 
OflScers, § 55 

Registration of voters, § 37 
Contempt, 

Officers of election, misbehavior in office, § 65 
Statement or account, compelling filing of, § 356 
Contest of elections, §§ 245-322, pp. 355-439 
Abandonment, § 299 
Abatement, 

Death of party, § 296 
Pleading matters in, § 269 
Abstract of record, review, § 312 
Admissibility of evidence, §§ 275-282, pp. 396-403 
Admissions, demurrer, § 272 
Affidavits, 

Primary election contests, § 125, p. 183 
Verification of staTtement of grounds of con¬ 
test by, § 268, p. 383 

Amendment of pleadings, § 270, pp. 385-388 
Primary elections, § 125, p. 188 
Answer, § 269 

Primary election contest, § 125, p. 186 
Amendment, § 125, p. 189 
Appeal and error. Review, post 
Appearance, § 257 
Appointed officer, § 247, p. 359 
Assistance to voters, sufficiency of evidence re¬ 
specting propriety of, § 203, p. 405 
Ballot box, opening for examination of contents, § 
295, p. 419 
Ballots, 

Admissibility in evidence, § 277 
Relative weight, § 288 
Best evidence of result, ballots as, § 288 
Bill of exceptions, review, § 312 
Bills of particulars, § 271 
Blank ballots, § 289 
Bonds, 

Review, § 310 

Stay of proceedings pending appeal, § 311 
Bribery, 

Circumstantial evidence as admissible to 
prove, § 282 
Pleading, § 268, p. 379 
Sufficiency of evidence as to, § 283, p. 406 
Burden of proof, § 274, pp. 393-396 

Primary election contests, § 126, p. 189 
Recount of ballots, § 289 
Candidates, parties to, § 261 
Canvassing board, power to entertain, § 237, p. 
342 

Certificate of election, 

Issuance of as condition precedent, § 250 
Prima facie evidence only, § 240, p. 350 
Relative weight, § 288 
Certificate of recount, § 293 
Certiorari, review by, § 318 
Change of result, pleading, § 268, p. 380 
Circumstanfial eyidence, admissibility, § 282 
Citation, form, § 255 


Contest of elections—Continued, 

Collateral attack, judgment, § 306 
Common law, remedy at, § 246 
Compelling disclosure by voters as to for whom 
they voted, § 281 
Complaint, § 268, pp. 376-383 
Demurrer to, § 272 

Completion of election as condition precedent, § 
250 

Computation of limitation period, § 259 
Conclusiveness of judgment, § 306 
Conditions precedent, § 250 
Conduct of proceedings, § 300 
Confession of judgment, § 304 
Consolidation of actions, § 262 
Judgment, § 305 
Constitutional provisions, ante 
Construction of statutory provisions, § 247, p. 357 
Continuance, § 298 

Corporations, right to contest, § 264, n. 44 
Corrupt practice act, violation of as ground for, 

§ 249, p. 362 
Costs, §§ 319-322 
Appeal, § 319 
City as liable, § 319 
County as liable, § 319 
Discontinuance, § 319 
District as liable, § 319 
Fees of officers, § 322 
Imposition, § 319 
Legislative power, § 319 

Prevailing party as entitled to, § 319 
Primary election contests, § 129 
Security, § 321 
Statutory regulations, § 319 
Tie vote, § 320 

Count of votes, mistake in as ground, § 249, p. 362 

Countercontest, proof, § 273, p. 392 

County board, jurisdiction, § 252, p. 367 

Courts, reference to, § 245 

Credibility of witnesses, determination of, § 300 

Cross-appeals, § 308 

Cumulative nature of remedy, § 247, p. 358 
Death of party, abatement on, § 296 
Declaration of contestee’s election, pleading of, 
§ 268, p. 381 

Declaration of result, judgment, § 305 
Declaration of voters, admissibility, § 280 
Default judgment, § 304 
Defenses, § 251 

Burden of proof as to, § 274, p. 394 
Defined, § 1, p. 20 

Delay as resulting in loss of right, § 260 
Demurrers, § 272 

Primary election contest, § 125, p. 187 
Depositions, admissibility, § 275 
Dilatory tactics, § 300 
Disclosures by voters, compelling of, § 281 
Discontinuance, § 299 
Costs, § 319 

Unauthorized continuance resulting in, § 298 
Discretion, 

Amendment of pleadings, § 270, p. 385 
Opening of ballot boxes or examination of 
voting machines, § 295, p. 419 
Order of proof, $ 3Cio 
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Contest of elections—Continued. i Contest of elections—Continued, 

Dismissal. § 299 Illegal voting—Continued, 


Appeal, § 313 

Effect of judgment, § 30$ 

Petition as subject to motion to dismiss, § 

272 

Resignation of party before institution of 
proceeding, § 297 

Disputes subject to settlement by, S 247, p. 

359 . 

Disqualification of voter, admissibility of evi¬ 
dence as to, § 281 

Distinction, § 1, p. 20; § 247, p. 35$, n. 25 
Documentary evidence, admissibility, § 276 
Election of contestant, pleading, § 268, ^p. 381 
Electors, parties to, § 261 

Eligibility of candidates as proper subject of 
inquiry, § 249, p. 361 
Equity, power to try, § 248 
Estoppel, incumbent of ofiSee losing right by, § 

265 

Evidence, post 

Exclusion of legal voters, sufiSciency of evidence 
as to, § 283, p. 405 

Exclusiveness of statutory remedy, § 247, p. 358 
Exemption from obligation to disclose character 
of vote, § 281 

Extrajudicial statements by voters, admissibility, 

§ 280 

Fees of oiScers, liability for, § 322 
Filing of pleadings, 

Complaint, petition or notice, § 268, p. 376 
Plea or answer, § 269 
Findings, § 300 

Judgment as including, § 302 
Recount of ballots, § 292 
Review, § 314 

Fishing excursion, recount of ballots as, § 290 

Form of notice, § 255 

Fraud, 

Circumstantial evidence as admissible to 
prove, § 282 

Equitable jurisdiction in case of, § 248 
Parol evidence as admissible on issue of, § 

278 

Pleading, § 268, p. 379 
Recount of ballots on ground, § 290 
SuflSciency of evidence as to, % 283, p. 406 
General appearance, irregularities in commence¬ 
ment as cured by, § 257 

General principles, right to contest on, § 249, p. 

361 

Grounds, § 249, pp. 360-363 

Burden of proof as to, § 274, p. 394 
Pleading, § 268, p. 378 
Harmless error at trial, $ 316 
Hearing, § 300 

Primary election contest, § 127, pp. 192-196 
Hearsay, declarations of illegal voters as, § 280 
Holding of elections, pleading as required to al¬ 
lege, § 268, p. 377 

Holidays, service of process on, § 25$ 

Illegal voting, 

Burden of proof, § 274, p. 39ft 
Compelling disclosmree by voters, § 281 
Defense, § 251 
Ground, § 249, p. . 361 
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Pleading, § 268, p. 379 
Proof on issue, § 273, p. 391 
Weight and sufificiency of evidence as to, § 
283, p. 404 

Immunity of voters from testifying as to for 
‘ whom they voted, § 281 
Incumbents of oflflce, party to, § 265 
Indefiniteness of petition, demurrer on ground of, 
§ 272 

Information and belief, petition for recanvass of 
void ballots on, § 291, p. 416 
Initial pleadings, rules applicable to, § 268, p. 376 
Injunction, interference by, § 247, p. 359 
Inspection of ballots, recount, § 295, pp. 418-421 
Intention of voter, admissibility of evidence as to, 
§ 279 

Intervention, right, § 261 
Intimidation, pleading, § 268, p. 379 , 
Involuntary dismissal, § 299 
Irregularities, 

Burden of proof as to, § 274, p. 394 
Ground, § 249, p. 361 
Pleading, § 268, p. 380 
Issues, § 373, pp. 390-393 

Proceedings for recount of ballots, § 291, 
p. 416 

Joint actions, § 262 

Judges of election as having right of, § 261 
Judgment, §§ 302-307, pp. 425-429 
Amendment during term, § 307 
Collateral attack, § 306 
Oonelusiveness, § 306 
Declaration of result, § 305 
Default, § 304 
Effect, § 306 

Findings of fact as part of, § 302 

Nature of relief, § 305 

Power of court over, § 307 

Primary election contest, § 127, p. 196 

Pro confesso, § 304 

Relief awarded, § 305 

Revision during term, § 307 

Seal of court, issuance under, § 302 

Tie vote, § 305 

Time of rendition, § 303 

Vacation during term, § 307 

Validity, | 306 

Jurisdiction, § 252, pp. 364r-367 
Equity, § 248 
Primary elections, § 122 
Provisions for, § 247, p. 355 
Review, § 306 , 

Jury questions, § 300 
Laches, barred by, § 260 
Law questions, § 300 
Legislative power, costs, § 319 
Procedure, § 245 

Legislature, conclusiveness of judgment, § 306 
Limitations, §§ 258, 259 

Beginning of period, § 259 
Computation of time, § 259 
Mandatory provisions of statute, § 259 
Primary elections, § 123 
Jtfftthod of , instituting, § 268, p 376 
Misconduct of officers, ground of, { 249, p. 361 
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Contest of elections—Continued, 

Mistake, 

Evidence as admissible under special plea or 
general allegation, § 273, p. 392 
Pleading, § 268, p. 379 
Recount of ballots on ground of, § 290 
Motions, § 272 

Primary elections, § 125, p. 187 
Municipal elections, venue, § 253 
Nature of proceedings, § 252, p. 364, n. 22 
New election, judgment directing, § 305 
New matter, amendment of pleadings setting up, 

§ 270, p. 386 
New trial, § 301 

Review as dependent on motion, § 309 
Next highest candidate, party to, § 266 
Notice, §254; § 268, pp. 376-383 
Appeal, § 310 
Contents, § 255 
Form, § 255 

Primary elections, § 124 
Re count of ballots, § 291, p. 414 
Service, § 256 
Submitted questions, § 256 
Waiver, § 257 
Waiver of objections, § 272 
Oath, verification of petition by, § 268, p. 383 
Objections, § 272 

Recount of votes, § 290 

Official documents, admissibility in evidence, § 276 
Opening case for further proof as to recount, 
§ 300 

Order of proof, discretion as to, § 300 
Parol evidence, 

Admissibility, §§ 276, 278 
Parties, §§ 261-266, pp. 372-375 
Contestees, § 261 
Corporations, § 264, n. 44 
Incumbent of office, § 265 
Joint action, § 262 
Next highest candidate, § 266 
Officers or boards, § 261 
Qualified electors, § 261 
Restrictions as to, § 261 
Statutory contests, § 261 
Submitted questions, § 264 
Unsuccessful candidates, § 261 
Personal privilege, exemption from obligation to 
disclose character of vote, § 281 
Petition, § 268, pp. 376-383 

Recount of ballots, § 291, p. 415 
Pleading, post 

Political parties, election of candidates for party 
position, § 86, p. 116 

Poll books, admissibility in evidence, § 276 
Poll lists. 

Admissibility in evidence, § 276 
Conclusiveness, § 284 
Positive findings, necessity, § 300 
Possession of office, judgment putting contestant 
in, § 305 

Preference on calendar on appeal, § 314 
Premature bringing, § 258 
Preservation of ballots, jury question as to, 
§ 300 

PrpQijmptious, § 274, pp. 393-396 
i^ppeal, S 314 


Contest of elections—Continued, 

Presumptions—Continued, 

Primary elections, § 126, p. 189 
Review, § 312 
Prima facie evidence. 

Certificate of recount as, § 293 
Returns as, § 286 
Tally sheets as, § 285 
Primary elections, post 
Procedure, 

Legislative power to determine, § 245 
Primary elections, § 120 
Recount of ballots, § 291, pp. 413-416 
Review, § 310 

Statutory nature of, § 247, p. 356 
Process, §§ 254-256 
Form, § 255 

Holidays, service, § 256 
Primary elections, § 124 

Actual service within time limit as un¬ 
necessary, § 123 
Service, § 256 
Submitted questions, § 256 
Waiver, § 257 
Proof, § 273, pp. 390-393 

Proceedings for recount of ballots, § 291, p. 
416 

Purpose, § 249, p. 360 

Qualifications of voters, weight and sufficiency of 
evidence as to, § 283, p. 404 
Qualifying for office as ousting jurisdiction of 
court, § 252, p. 367 
Quo warranto. 

Distinguished, § 1, p. 21 
Entertaining where statutory remedy inap¬ 
plicable or insufficient, § 247, p. 359 
Recount of ballots in proceeding in nature of, 
§ 291, p. 413 

Recomputation of votes as substitute for, § 247, 
p. 357, n. 29 
Record, review, § 312 

Recount of ballots, §§ 289-295, pp. 409-421 
Absentee ballots, § 292 
Alleged error as ground, § 290 
Application, § 291, p. 415 
Benefit of gains on, § 292 
Board of canvassers, § 289 
Bond, § 291, p. 414 

Burden of proof as to authority, § 289 
Certificate, § 293 

Commissioners appointed by court or judge, 
§ 289 

Conduct of proceedings, § 292 

Contest of election after, § 247, p. 356, n. 25 

Correction of mistakes of electors, § 292 

Corruption as ground, § 290 

Cost, § 291, p. 414 

Deposit of security, § 291, p. 414 

Discretion as to, § 289 

Dismissal of petition, § 299 

Expense incident to, § 295, p. 421 

Findings, § 292 

Fraud as ground, § 290 

Further recount, § 294 

Ground, § 290 

Irregularities, § 292 

Inspection of ballots, § 295, pp. 418-421 
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Contest of elections—Continued, 

Kecount of ballots—Continued, 

Integrity of ballots as essential to, § 290 
Issues, § 291, p. 416 
Judicial functions, § 292 
IMinisterial nature of proceedings, § 292 
Misconduct as ground, § 290 
Mistake as ground, § 290 
Notice, § 291, p. 414 
Objections, § 290 
Petition, § 291, p. 415 
Power to recount, § 289 
Preservation of ballots as essential to, § 290 
Proceedings on, § 292 
Proceedings to obtain, § 291, pp. 413-416 
Production of ballot boxes, § 292 
Proof, § 291, p. 416 
Protested ballots, § 289 
Purpose, § 290 
Rejection of votes, § 292 
Scope of inquiry, § 292 
Second recount, § 294 
Secrecy of ballots preserved, § 292; § 295, p. 
420 

Stipulations, § 292 

Supervision, § 295, p. 421 

Tampering with as affecting right, § 290 

Tie vote, § 290 

Time, § 291, p. 414 

Variance, § 291, p. 416 

Void ballots, § 289 

• Re-examination of ballots, §§ 289-295, pp. 409-421 
Registration lists. 

Admissibility in evidence, § 276 
Conclusiveness respecting vote, § 284 
Rehearing, § 301 
Rejection of votes, post 

Relative weight of ballots and returns or cer¬ 
tificates, § 288 
Relief awarded, § 305 
Remand of proceedings on appeal, § 317 
Remedies, 

Common law, § 246 
Equity, § 248 

Statutory remedies, § 247, pp. 355^9 
Eeply, § 269 

Primary election contest, § 125, p. 186 
Res gestae, declarations of voters admissible as 
part of, § 280 
Residence, 

Contestee as fixing venue, § 253 
Jury question as to, § 300 
Resignation of contestee, 

Before institution of proGeedidgs as good 
defense, § 251 
Dismissal, § 297 
Returns, 

Admissibility in evidence, § 276 
Irregularities as available in proceedings, § 
231 

Prima facie evidence of result, § 286 
Relative weight, § 288 
Review, §§ 308-318, pp. 43<M37 
Abstract of record, § 312 
Affirmance of judgment, § 317 
Amendment of notice of appeal, § 310 
Amendment of pleadings on appeal, § 315 


Contest of elections—Continued, 

Review—Continued, 

Bill of exceptions, § 312 
Bond, § 310 
Certiorari, § 318 
Conflicting evidence on, § 314 
Costs, § 319 
Cross-appeal, § 308 
Decisions reviewable, § 308 
Determination, § 317 
Discretion of trial court, § 314 
Dismissal of appeal, § 313 
Fact questions, § 314 
Findings, § 314 
Form, § 308 
Harmless error, § 316 
Hearing, §§ 314-316, pp. 433-436 
Jurisdiction on, § 308 
Mode, § 308 

New trial, motion for as essential, § 309 
Notice of appeal, § 310 
Parties entitled to be heard, § 308 
Preference on calendar, § 314 
Presentation of grounds, § 309 
Presumptions, §§ 312, 314 
Primary election contest, § 128, pp. 196-199 
Proceeding, § 310 
Questions considered, § 314 
Record, § 312 
Remand, § 317 
Reservation of grounds, § 309 
Reversal on, § 317 
Right of in general, § 308 
Scope of inquiry, § 312 
Speedy determination of appeal, § 314 
Stay of judgment on appeal, § 311 
Summary determination, § 314 
Supersedeas, § 311 
Time for taking appeal, § 310 
Transcript, § 312 
Trial de novo on appeal, § 315 
Bight to bring action, weight and sufficiency of 
evidence, § 283, p. 404 

Right to maintain, burden of proof, § 274, p. 394 
Scope of inquiry, § 249, p. 361, n. 81 

Primary election contest, § 127, p. 194 
Second or further recount of ballots, § 294 
Security for costs, § 321 
Service of pleadings. 

Complaint, petition or notice, § 268, p. 377 
Plea or answer, § 269 
Service of process, § 256 

Showing for whom votes were intended, admis¬ 
sibility of evidence for purpose -of, § 279 
Signature to notice of contest, § 255 
Signatures to petition for purpose of instituting, 
pleading of, § 268, p. 382 
Special appearance, lack of notice as waived by, 
§ 257 

Statement, instituting by, § 268, p. 376 
Statutory provisions, iwst 
Stipulation, continuance by, § 298 
Submitted questions, notice, § 256 
Parties^ § 264 

Right to contest, § 247, p. 358 
Subsequent pleadings in, § 269 
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Contest of elections—Continued, 

Sufficiency of evidence, §§ 283-288, pp. 403- 
409 

Suit for ofiice distinguished, § 247, p. 356, n. 25 
Summary proceedings, § 247, p. 357, n. 28 
Supersedeas, appeal as, § 311 
Sworn petition, necessity, § 268, p. 383 
Tally sheets. 

Admissibility in evidence, § 276 
Prima facie evidence of result, § 285 
Testimony of voters as to how they voted, ad¬ 
missibility, § 281 
Tie vote, § 247, p. 356, n. 25 
Costs, § 320 
Judgment, § 305 
Parties, § 263 
Recount of ballots, § 290 
Settlement by lot, § 244 
Time, 

Amendment of pleadings, § 270, p. 387 
Computation, § 259 
Judgment in, § 303 
Primary elections, § 123 
Recount of ballots, § 291, p. 414 
Title to office, settlement of dispute, § 247, p. 359 
Transcript on appeal, § 312 
Trial, § 300 

Trial cle novo on appeal, § 315 
Twenty per cent, rule, § 219, n. 61 
Uncertainty of petition, demurrer on ground, § 
272 

Unsuccessful candidates as necessary or proper 
parties, § 261 

Variance, § 273, pp. 3,90-393 

Proceedings for recount of ballots, § 291, 
p, 416 

Venue, § 253 

Primary elections, § 122 
Verification of pleadings, § 268, p. 383 
Pleas or answer, § 269 
Voluntary dismissal, § 299 
Voting* machines. 

Opening for examination, § 295, p. 418 
Record of as admissible in evidence, § 277 
Waiver, 

Incumbent of office losing right by, § 265 
Objections to petition or notice, § 272 
Prematurity, § 258 

Weight of evidence, §§ 283-288, pp. 403-409 
Contiguous territory, districts consisting of, § 54 
Continuance, contest of elections, § 298 
Contracts, voting machines, purchase, § 153 
Contradictory returns, canvass, § 237, p. 343 
Convenience, absence from home as matter of, eligi¬ 
bility to vote as absentee, § 210, p. 301 
Conventions, 

Bribery, criminal liability, § 332 
Call, nomination of candidates, § 99 
Caucus, choosing of delegates, § 98 
Certificate of nomination, necessity, § 135 
Composition of convention having power to make 
nominations, § 97 
Contests of delegates, § 98 
Credentials of delegates, § 101 
Defined, § 97 

Minutes, equivalent to certificate of nomination, 
§ 135 


Conventions—Continued, 

Nominations, post 

Number of delegates authorized to act, § 102 
Objections of delegates, § 98 
Official minutes, § 101 
Organization, § 101 

Essential to nomination by, § 97 
Place, nomination of candidates, § 100 
Primary election. 

As substitute, § 1, p. 15 

Statutes relating to as abolishing or super¬ 
seding nomination of candidate by con¬ 
vention, § 97 

Procedure, standard, § 88 
Proceedings, § 101 

Regularity, judicial supervision, § 88 
Selection of delegates, § 98 
Time of holding, § 100 
Vacancies in delegations, filling, § 98 
Vote, § 2 

Conviction, sufficiency of evidence in prosecution for 
attempted election fraud, § 351 
Convicts, disfranchisement, pardon as restoring to 
citizenship, § 33 
Corporations, 

Campaign contributions, statutory prohibition, § 
‘216, p. 312 

Contest of elections, right to contest, § 264, n. 4A 
Contributions to campaign expenses, offense in 
respect of, § 329 

Contributions to campaign funds by, illegality, § 
118, p. 166 

Indictment for making campaign contributions, § 
346 

Corrupt practice act. 

Advertising expenses as within provisions, § 216, 
p. 316 

Agents, setting aside election for acts of agents, 
§ 216, p. 313 

Authorship and amount paid for campaign ad¬ 
vertising, etc., statements as to, § 216, p.' 317 
Bar associations, application, § 216, p. 315, n. 83 
Broadcasting time, failure to report value of as 
violation of act, § 216, p. 315, n. 74 
I Burden of proof, violation of, primary election 
contest, § 126, p. 190 

Campaign expenditures, limiting amount, § 216, p. 
312 

Campaign literature, expenses of as within pro¬ 
visions of act, § 216, p. 316 
Candidates subject to, § 216, p. 312 
Certificate of nomination to person violating, 
cancellation, § 135 
Construction, § 216, p. 312 
Contest of elections, prior conviction as condition 
precedent to invalidation of election, § 249, 
p. 362 

Corporate campaign contributions, limitations as 
to, § 216, p. 312 

Criminal liability for violation, § 329 
Disqualification of candidates for violation of 
during primary election, § 216, pw 319 
Effect, § 216, p. 318 

Elections to which applying, § 216, p. 313 
Eligibility of candidate as affected by violation, 
§ 216, p. 318 
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Corrupt practice act—Continued, 

False statements by candidates, applicable pro¬ 
visions, § 216, p. 317 

Forfeiture of office for violation, § 216, p. 318 
General elections, applicability, § 216, p. 313 
Illegal publications, criminal liability, § 329 
Improper influencing of voter, prevention, § 216, 
p. 312 


Knowledge of candidate as to acts in violation, 
§ 216, p. 313 

Limitations on amount and pur];)ose of expend¬ 
itures, § 216, p. 315 

Municipal elections, applicability, § 216, p, 313 
News space, failure to report value of as violation 
of act, § 216, p. 315, n. 74 
Next highest vote as determining election in case 
of violation of, § 243 
Offenses, violation, § 329 
Partial invalidity, effect, § 216, p. 312 
Penal nature, § 216, p. 312 
Pledge to accept less than regular pay of office 
as violation, § 216, p. 317 
Pre-election expense account, mandatory provi¬ 
sions, § 216, p. 314 
Primai*y elections. 

Applicability, § 216, p. 313 
Burden of proof in contest for violation of, 
§ 126, p. 190 

Contest on ground of violation, § 120 
Effect of violation, § 216, p. 319 
Statement of candidate respecting intent to 
abide by, § 114 

Sufficiency of evidence as to violation of in 
contest proceedings, § 126, p. 192 
Violation, § 118, p. 164 
Proceedings to determine violation, § 356 
Promise of employment as violation, § 216, p. 317 
Proof as to violation, primary, election contests, § 
126, p. 191 

Purpose, § 216, p. 312 

Purpose of expenditures, limitations, § 216, p. 315 
School elections, applicability, § 216^ p. 313 
Statement of expenditures, requirements as to fil¬ 
ing, § 216, p. 313 

Strict construction, § 216, p. 312 
Technical violations, effect, § 216, p. 319 
, Township elections, applicability, § 216, p. 313 
Transportation to polls as violative, § 216, p. 318 
Treating voters with intent to influence votes as 
violative of, § 216, p. 318 
Validity, § 216, p. 312 
Violations, § 216, pp. 311-^319 
War chests, prevention of acquisition of by po¬ 
litical party, § 216, p. 315 
Watchers, payments to as within provision re¬ 
lating to statement of expenditures, § 216, p. 
316, n. 88 

Corrupt practices, corporate contributions, criminal 
liability, § 329 


Corruption, statutory provisions, prevention, § 7 
Costs, 

Contest of Sections, ante 
Primary election contests, § 129 
Recount of ballots, primary elections, | 119, 
175 

Comiifc Of votes, 221-228, pp. 325-631 
Absentee ballots, § 227 


P. 


Count of votes—Continued, 

Adjournment, § 224 

Agreement among candidates as to persons mak¬ 
ing, § 225 
Ambiguities, § 223 

Apportionment of votes not definitely identified 
as east for any candidate, § 226 
Assistance in, § 225 
Blank ballots, § 226, n. 56 
Bystanders, exclusion, § 225 
Clerk of elections, § 225 

Comparison of count with number of names of 
electors on list, § 227 

Consolidation of votes cast for same person un¬ 
der different party designation, § 226 
Constitutional provisions, § 222 
Contest of elections, mistake as ground, § 249, p. 
362 

Cumulation of votes cast for same person, *§ 226 

Dead candidates, votes cast for, § 227 

Defective voting machines, votes cast on, § 227 

Distinguishing marks on ballot, § 184 

Excessive number of ballots, § 227 

Exclusion of bystanders during, § 225 

Ineligible candidates, votes cast for, § 227 

Intent of voter, ascertaining, § 223 

Irregularities, § 226 

Manner, § 226 

Mutilated ballots, § 151 

Nominations, caucus, § 104 

Officers of election, duties, § 223 

Participation, § 225 

Persons present or participating, § 225 

Place, § 224 

Political parties, 

.Designation of representative to assist in, § 
225 

Election of candidates for party position, § 86, 
p. 115 

Postponement, § 224. 

Preferential system of voting, § 226 
Primary election contests, § 127, p. 193 ’ 

[ Primary elections, § 119, p. 167' 

Irregularities, § 119, p. 170 
Public nature, § 225 
Qualified voters, § 227 
Recount of votes, post 
Rejection of ballots, § 227 
Scrutinizing each ballot, § 226 
Second or corrected ballot of voter, § 227 
Spoiled ballots, § 227 
Statutory provisions, post 
Tallying, § 226 
Time, § 224 

Unintelligible ballots, § 226, n. 56 
Votes to be counted, § 227 
Witnesses, § 225 

Countercontest, primary election contests, § 125, p, 186* 
Counties, 

Ab^nce from county, eligibility to vote as ab¬ 
sentee, § 210, p. 301 

Contest of elections, liability for costs, § 319 
District as required to be wholly within, § 54 
Electors defined, § l, p. 17 
Political parties, § 84, p. 108 
County board, contest* of Sections, Jurisdiction of, § 
252, p. 367 ’ 
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County clerk, ballots, custody, § 234 
County committee, nominations by, § 105 
County courts, voting machines, delegation of author¬ 
ity to install to, § 153 
County election board. 

Jurisdiction, § 55 

Secretary, custody of records and files, § 55 
County seat election. 

Equity, jurisdiction to determine validity, § 248 
Registration laws as applicable, § 37 
Courts, 

Canvass of returns. 

Correction of errors in, § 119, p. 171 
Jurisdiction to review, § 237, p. 347 
Certificate of election, determination of person en¬ 
titled in case of conflict, § 240, p. 349 
Certificate of nomination, power to order amend¬ 
ment of, § 138 
Contest of elections, 

Power over judgment or decree, § 307 
Reference to, § 245 

Review of decision in primary election contest, 

§ 122 

Count of votes, correction of errors in, § 119, p. 171 
Criminal liability, § 333 
Election districts, power to rearrange, § 54 
Election officers. 

Appointment, § 59, p. 79 
Officers of court, § 57 

Nominations, determination of objections, § 148, 

pp. 218-220 

Political parties, power to interfere with, § 88 
Primary elections, jurisdiction of contest, § 122 
Qualifications of election officials, power to add, § 

58 

Recount of ballots. 

Contest of elections, § 292 
Ordering in primary election, § 119, p. 171 
Registration of voters, correction or revision of 
voting lists, § 48 

Setting' aside canvass of votes, § 119, p. 172 
Submitted questions, investigation of certificate of 
result by canvassing officers, § 240, p. 350 
Credentials, conventions, delegates, § 101 
Credibility of witnesses, contest of elections, deter¬ 
mination of, § 300 

Crimes, commission or conviction of as disqualifying 
voter, § 33 
Criminal liability. 

Offenses, post 
Officers, § 55 
Cross. Ballots, ante 
Cross-appeals, contest of elections, § 308 
Cumulative remedies, contest of elections, § 247, p. 358 
Cumulative voting 

Primary elections, § 118, p. 160 
Statutory provisions, § 11 
Custody of ballots; primary elections, § 119, p. 169 
Custody of returns, § 232 

Damages, officers of election, liability, § 64, p. 87 
Date, returns, presumptions, § 229 
Date of elections, mandatory statutes, § 198 
Day of election, defined, § 1, p. 22 
Daylight saving time, opening and closing polls by, § 

198, n. 9 

Dead candidates, count of votes cast, § 227 
Deaf and dumb persons, viva voce vote, § 202', n. 90 
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Death of candidates, 

Count of votes cast for at primary election, § 119, 
p. 169 

Omission of name from official ballot, § 167 
Receiving majority or plurality of vote, next high¬ 
est vote as controlling, § 243 

Death of party, contest of election, abatement on death 
of party, § 296 

Declaration of candidacy, political parties, candidates 
for party committeeman, § 86, p. 114 
Declarations of voters, admissibility in contest of elec¬ 
tion, § 280 

Decree. Judgment or decree, post 
Defacing ballots, indictment, § 346 
De facto officers. 

Contempt of court for misbehavior, § 65 
Ordering of election, § 70 
Person actually serving as official, § 57 
Political parties, § 85 

Defamatory statements and circulars, criminal offense 
of publishing and distributing, § 329 
Default judgment. 

Contest of elections, § 304 
Primary election contests, § 127, p. 193 
Defenses, 

Contest of elections, § 251 

Burden of proof, § 274, p. 394 
Criminal prosecutions for violation of election 
laws, § 335 

Definitions, § 1, pp. 11-22 
Ballot labels, § 149 
Ballots, § 149 
Blank ballot, § 149 
Bribery, § 218 
Candidates,^ § 1, p. 19 
Canvass, § 235 
Caucus, § 1, p. 22 
Contest, § 1, p. 20 
Contested election, § 1, p. 21 
Convention, § 97 
Day of election, § 1, p. 22 
Delegate convention, § 97 
Districts, § 1, p. 21 
Election laws, § 1, p. l2 
Elective franchise, § 1, p. 22 
Electors, § 1, p. 16 
General election, § 1, p. 12 
General registration, § 1, p. 15 
Governmental election, § 1, p. 22 
Independent candidate or notninee, § 1, p. 19 
Joint baUot, § 149 
Joint vote, § 1, p. 19 
Legal voters, § 1, p. 18 
Local option election, contest, § 1, p. 21 
Mass convention, § 97 
Nominate, § 1, p. 22 
Officers, § 1, p. 21 
Official ballots, § 152 
Party candidate, § 1, p. 20 
Permanent abode, § 19, p. 40, n. 90 
Plurality, § 241 
Political party, § 84, p. 107 
Popular election, § 1, p. 22 
Primary election, § 1, p. 14 
Quad ballot, § 149 
Qualified elector, § 1, p. 17 
Qualified voters, § 1, p. 18 
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Definitions—Continued, 

Recount, § 1, p. 22 
Registered qualified voter, § 1, p. 17 
Registered voter or voters, § 1, p. 18 
Registration, § 1, p. 15 
Regular election, § 1, p. 15 
Residence, § 19, p. 39 
Special elections, § 1, p. 14 
Special registration, § 1, p. 15 
Vote, § 1, p. 19 
Voter, § 1, p. 17 

Delegate convention, defined, § 97 
Delegation of duties, 

Canvassing board, § 237, p. 342 
Certificate of election, issuance of, § 240, p. 348 • 
Election ofiicials, § 55 
Delivery, absentee ballots, § 210, p. 304 
Demand, recount of ballots, primary elections, § 119, 
p. 172 
Demurrers, 

Contest of elections, § 272 
Primary election contests, § 125, p. 187 
Depositions, 

Contest of elections, admissibility, § 275 
Primary election contests, hearing on, § 127, p. 193 
Deputy United States marshal, federal elections, pres¬ 
ence at polling place as authorized, § 200 
Destruction of ballots, punishment for, common law, § 
323 

Detachable slips, ballot, primary elections, § 118, p. 
161, n. 61 

Directory statutes. 

Ballots, 

Indication of choice, § 174, p. 255 
Indorsement, § 172 

Marking with cross or other specified mark, § 
176 

Preservation and disposition of, § 234 
Canvass of returns, § 222 

Meeting of board of canvassers, § 236 
Conduct of elections, violation of as affecting val¬ 
idity, § 214, p. 310 
Corrupt Practice Act, § 216, p. 312 
Deposit of ballot in ballot box, absentee voters, § 
210, p. 306 

Electors, regulating rights of, § 7 
Holding of election, § 67 
Place, § 78 
Time, § 77 

Notation of assistance to voters, § 208, p. 294 
Objections to nominations, time for making, § 141 
Opening and closing of polls, § 198 
Polling places, arrangement, § 193 
Receiving and recording of ballots, § 222 
Secrecy of vote, § 201 

Disabled persons. 

Assistance to in voting, § 208, p. 293 
Writing in names of candidates, $ 208, p. 296 
Discarded ballots, returns, showing as to, § 230, n. 10 
Discontinuance, contest of elections, § 299 
Costs, S 319 
Discrepancy, 

Vote declared and names checked on check list, 
effect of, § 217 

Voting machines, recanvass of votes, § 233 


IMscretion, 

Amendment of pleadings, contest of elections, § 
270, p. 385 

Calling of election on particular measures, § 70 
Contest of elections, -order of proof, § 300 
Marking of ballots, election officers, § 174, p. 
255, n. 29 

Notice of election, method of publication, § 74 
Officers, count of votes, § 223 
Primary election contests, determining course of 
trial, § 127, p. 193 
Recount of ballots, 

Contest of elections, § 289 
Primary elections, § 119, p. 174 
Registration of voters, 

Preparation of registration lists, § 47 
Transfer, § 52 
Voting lists, § 47 

Voting machines, examination of for purpose of 
contest, § 295, p. 420 
Disfranchisement, 

Irregularities in conduct of elections, § 214, p. 309 
Persons convicted of crime, § 33 
Rejection of vote resulting in disfranchisement 
of class, § 211 

Soldiers and sailors, failure of election authori¬ 
ties to carry out provisions of absentee vot¬ 
ing laws, § 210, p. 298 
Statutory provisions, construction, § 7 
Striking of name of voter from registration list, 
§ 48 

Dismissal 

Contest of elections, ante 
Primary election contests, § 127, p. 196 
Filing of another petition, § 125, p. 183 
Disorderliness, primary elections, criminal liability, 
§ 334 

Disqualification, voters, §§ 14-35, pp. 36-60 
Distinctions, § 1, pp. 11-22 • 

Ballot and vote, § 1, p. 19 
Contest, § 1, p. 20 
Electors, § 1, p. 16 

General and special elections, § 1, p. 13 
Voters, § 1, p. 18 

Distinguishing marks, ballots, §§ 183-189, pp. 269-276 
Abrasions caused by accident or carelessness, § 
187 

Accidental marking, § 187 

Bum caused by accident or carelessness as, § 187 

Cancellation as, § 188 

Careless marking, § 187 

Color, § 185 

Construction of statutes relating to, § 184 

Criminal liability in respect of, § 327 

Deliberate making, § 184 

Erasures, § 188 

Figures, § 189, p. 275 

Folding or creasing, § 185 

Initials, § 189, p. 275 

Instrument employed, § 185 

Intention, § 184 

Invalidity resulting, § 183 

Jury question, § 184 

Knowledge or consent of voter as essential to 
invalidate because of, § 186 
Law question as to, § 184 
Letters, § 189, p. 275 
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Distinguishing marks, ballots—Continued, 

Marks constituting, § 184 

M«'irks not made by voter, § 186 

Means employed, § 185 

Miscellaneous marks, § 189, pp. 273-276 

Misplacing of stickers, § 189, p. 276 

Mutilation, § 185 

Obliteration, § 188 

Peculiar way in which folded or creased, § 185 
Pen or stamp, use of, § 185 
Placing of crosses, § 189, p. 274 
Primary elections, § 118, p. 162 
Punctures, accident or carelessness, § 187 
Rejection of ballots having, § 184 
Statutory provisions, § 183 
Superfluous crosses, § 189, p. 273 
Unexplained letters or initials, § 189, p. 275 
Writing in names, § 189, p. 274 
Districts, §§ 53, 54, pp. 69-72 
Abolition, § 54 
Alteration, § 54 

Apportionment of territory into, § 54 
Boundaries, § 54 
Change, § 54 

Congressional districts, § 54 
Consolidation, § 54 

Contest of elections, liability for costs, § 319 
Contiguous territory, § 54 

Convenience of voter, consideration in rearrang¬ 
ing, § 54 
Creation, § 54 
Defined, § 1, p. 21 
Number of voters, § 54 
Political subdivisions, status as, § 53 
Polling places, location within, § 199 
Precincts distinguished, § 1, p. 21 
Reorganization, § 54 
Unorganized counties, § 54 
Ward, § 1, p. 21 

Documentary evidence, illegal voting, admissibility 
in prosecution, § 350 
Double marking, ballots. 

Indication of choice by, § 182, pp. 266-269 
Rejection because of, § 176 
Double registration, criminal liability, § 326 
Double voting, indictment and information in prose¬ 
cution, § 341 

Drafts, payment of tax by as qualifying voter, § 29, 
p. 55 

Drunkenness, illegal voting when drunk, criminal 
liability, § 325 

Dueling, conviction of as disqualifying voter, § 33, 
n. 5 

Duplicate initials, ballots, rejection on account of, § 
173, p. 253 

Duplicate keys, ballot boxes, § 194, n. 59 
Duplicate registration certificate, issuance of in case 
of loss of original, § 50 

Duress, certificate of election issued under, validity, 
§ 240, p. 350 

Education, voters, qualification, § 26 
Elective franchise, defined, § 1, p. 22 
Electors, 

See, also. Voters, post 

Acquiescence in election when present and not 
voting, 8 213 
29 C.J.S.-89 


Electors—Continued, 

Additional qualifications, validity of registration 
law prescribing, § 13, p. 35 
Citizenship, forfeiture as disqualifying, § 32 
Citizenship requirements, § 18 
Contest of elections, right to contest, § 261 
Defined, § 1, p. 16 

Directory statutes re'gulating rights, § 7 

Distinction, § 1, p. 16 

Holding of election on petition of, § 69 

Local laws relating to registration, § 13, p. 35 

Nominations, post 

Petition, holding of election, § 69 

Primary elections, qualifications, § 115, p. 155 

Qualifications, 

Power to prescribe, § 13, p. 31 
United States as authorized to prescribe 
qualifications, § 5 
Registration, post 
Religious qualification, § 27 
Residence 

Qualification, § 19, p. 39 
Registration at place, § 13, p. 34 
United States, power to prescribe qualifications, 
§ 5 

Villages, § 1, p 17 
Eligibility, 

Absentee voters, § 210, p. 301 
Candidates, ante 
Emblem, 

Nominations, petition of electors, § 107 
Official ballots, party emblems on, § 159, pp. 232- 
235 

Political parties, 

Ballot, irregularity in respect to, § 173, p. 249 
Use of party emblem, § 87 
Emergency, special election, § 1, p. 14 
Employees, 

Coercion of by employers, avoidance of election, 
§ 220 

Influencing votes, criminal liability, § 334 
Employment, 

Bribery as result of furnishing or promising, § 
218 

Promise of by ‘candidate as violation of corrupt 
practice act, § 216, p. 317 
English language, 

Election officers as required to read and write, 
§ 58 

Inability to read, assistance to voters on ground 
of, § 208, p. 294 
Enrollment of voters. 

Criminal liability of officers willfully violating 
statutes requiring, § 327 
Nominations, party caucus or unofficial primary, 
§ 104 

Primary elections, § 115, p. 157 
Equity, 

Contest of elections, power to try, § 248 
Primary election contest, jurisdiction of court of, 
§ 122 
Erasures, 

Ballots ante 

Nominating i)etitlon, effect, § 106 
Estoppel, 

Contest of elections, incumbent of office losing 
right by, § 265 
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Estoppel—Continued, 

Nominations, objections, § 140 
Olficial ballots, name of candidate on, § 168, n. 
53 

Evidence, 

See, also. Proof, post 
Burden of proof, ante 
Contest of elections, §§ 274-288, pp. 393-409 
Admissibility, §§ 275-282, pp. 396-403 
Ballots, admissibility, § 277 
Circumstantial evidence as admissible, § 282 
Competency, § 275 

Declarations of voters as admissible, § 280 
Disqualification of voter, admissibility, § 281 
Documentary evidence as admissible, § 276 
Materiality, § 275 

Parol testimony as admissible, §§ 276, 278 
Prima facie evidence of result, §§ 285, 286 
Primary elections, § 126, pp. 189-192 
Relative weight of ballots and returns or 
certificates, § 288 
Relevancy, § 275 

Sufficiency, §§ 283-288, pp. 403-409 
Weight and sufficiency, §§ 283-288, pp. 404- 
409 

Damages from election officers for rejection of 
vote, action for, § 64, p. 88 
Nominations, hearing on objections, § 148, p. 218 
Notice of election, proof, § 75 
Objections to nomination, hearing on, § 148, p. 218 
Payment of tax as respects qualification as voter, 
§ 29, p. 57 
Presumptions, post 

Primary election contests, § 126, pp. 189-192 
Prosecution for violations of election laws, §§ 
348-351, pp. 463-467 
Examination, challenged voters, § 209 
Executive committees, political parties,' powers and 
duties, § 87 

Exemplary damages, officers of election, liability, § 
64, p. 87 

Exemptions, taxes, presenting proof of as qualifying 
voter, § 29, p. 56 

Experimental use, voting machines, purchase and in¬ 
stallment for, § 153 
Exposure of ballot, effect, § 206 
Failure to vote, validity of election as affected, § 213 
False ballots, punishment for depositing of, common 
law, § 323 

False returns, indictment and information, prosecu¬ 
tion of officers for making, § 340, p. 453 
False statements, candidates, violation of corrupt 
practice act, § 216, p. 317 
Federal constitution, voting, right to vote for mem¬ 
bers of Congress based on, § 6 
Federal courts, 

Action for damages as lying in for refusal to 
accept vote, § 64, p. 88 

Conviction of crime in as disqualifying voter, § 
33, 

IndiCBnent and information for violation of elec¬ 
tion laws, § 339 
Federal elections. 

Absentee voting, validity of statutes authorizing, 

§ 210, p. 300 

. Saperyjsors, congressional power to provide for, 

§ 192 


Federal employees, soliciting, criminal liability, § 329 

Candidates, payment of by candidate at primary 
election, § 114 
Officers, allowance, § 63 

Political parties, officers or committeemen, § 85 
Felony, disqualification to vote because of conviction 
of, sufficiency of proof as to in primary election 
contest, § 126, p. 192 

Fictitious persons, registration, indictment or infor¬ 
mation in prosecution for, § 342 
Fifteenth Amendment, 

Congressional power to regulate elections under, 
§ 190 

Educational qualification for voting as infringe¬ 
ment of, § 26 

Primary elections, qualifications as to race or 
color in regard to voters as violative of, § 
115, p. 158 

Figures, ballots, marking by as insufficient, § 176 
Filing, 

Certificate of nomination, § 137, pp. 206-209 
Nominating petitions, § 108, p. 144 
Findings, 

Contest of elections, ante 
Primary election contest, § 127, p. 194 
Firearms, carrying within certain distance of voting 
place. 

Burden of proof in prosecution, § 349 
Criminal liability, § 334 
Defense in prosecution, § 335 
Fishing excursion, contest of elections, recount of 
ballots as, § 290 

Foreign language, assistance to voters through 
medium, § 208, p. 295 

Forfeitures, corrupt practice act, forfeiture of office 
by violation, § 216, p. 318 
Forgery, 

Designating petitions, board of elections as with¬ 
out power to pass on, § 147, n. 30 
Election returns or certificates, indictment, § 346 
Returns, canvassing board as not required to 
consider, § 237, p. 343 

Form, 

Absentee ballots, § 210, p 303 
Ballots, 

Defects or irregularities, § 173, p. 248 
Submission of questions, § 170 
Notice, contest of elections, § 255 
Official ballots, § 156 
Returns, § 230 

Fourteenth Amendment, elective franchise as extend¬ 
ed to women by, § 8, p. 29 
Franchise, right to vote as, § 2 
Fraud, 

Candidate not connected with, election as affected 
by, § 217 

Conduct of elections. 

Criminal liability, § 331 
Effect, § 217 

Contest of elections, ante 

Indictment and information, prosecution of officers 
for, § 340, p. 453 
Officers, 

Criminal liability, § 327 

Indictment and information in prosecution for, 

§ 340. D. 453 
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Fraud—Continued, 

Oflacers—Continued, 

Statutory provisions to prevent, § 55 
Official ballots, deficiency in number due to, § 155 
Parol evidence, contest of elections, § 278 
Primary elections, setting aside, § 148, p. 217 
Registration, post 

Rejection of vote, election officers, .§ 211 
Statutory provisions, prevention, § 7 

Free and equal elections, constitutional requirements 
as to, § 191 

Free transportation, furnishing to voters to polls as 
violative of corrupt practice act, § 216, p. 318 
General elections, 

Corrupt Practice Act, applicability, § 216, p. 313 
Defined, § 1, p. 12 

Legislature as authorized to provide, § 66 
Notice, § 72 
Place, notice as to, § 72 
Property qualification for voting, § 28 
Special election distinguished, § 1, p. 13 
Time, notice as to, § 72 
General registration, defined, § 1, p. 15 
Generic nature of term, § 1, p. ll, n. 3 . 

Good faith, ballots, marking, § 176 
Government employees, residence for voting purposes, 
§ 24 

Government reservation, voters residing on, qualifica¬ 
tion, § 25 

Governmental election, defined, § 1, p. 22 
Governor, 

Election districts or precincts, establishment in 
unorganized counties, § 54 
Officers of election, removal from office, § 62 
Sample ballot, approval, § 156 
Vacancies, issuance of writs of election to fill, § 70 
Grand jury, subpoena duces tecum to require ballots 
of primary election to be produced before, § 338 
Grandfather clauses, test or standard of qualification 
of voters, § 8, p. 28, ii. 60 

Gross negligence, officers of election, validity as af¬ 
fected, § 214, p. 309 

Grouping of candidates, primary elections, § 118, p. 161 
Guard rails. Voting booths, § 195 

Voting machine inspectors allowed within, § 203 
Habeas corpus, issuance of writ for purpose of inquir¬ 
ing as to imprisonment of officer of election con¬ 
victed for violation of election law, § 354 
Haro System, 

Proportional representation, sustaining of system 
as means of dividing city into districts based 
on boundary lines, § 54 

Statutory provisions for election of councilmen by, 
validity, § 12, n. 92 

Harmless error, contest of elections, § 316 
Hearing, 

Contest of elections, § 300 
Primary election contests, § 127, pp. 192-196 
Api)eal, § 128, p. 199 

Hearsay, declarations of illegal voters as contest of 
elections; § 28b 

Holding of election, §§ 66^2, pp. 90-106 
Adjournment, §§ 77,80 • 

Authority to hold, § 66 
Change o^ place, § 78 ^ ^ 

Collateral attack, petition, §'69 


Holding of election—Continued, 

Constitutional provisions, § 67 
Time, § 77 

Contest of elections, pleading as required to al¬ 
lege, § 268, p. 377 

Criminal liability for preventing, § 330 
Defects, § 81 

Inherent right or power, § 66 
Irregularities, § 81 
Legislative authority to provide, § 66 
Legislative power to fix time, § 77 
New election, § 80 

New subdivision, time of holding, § 76 
Notice, § 71 

Change of place, § 78 
Order or call, § 70 
Petition of electors, § 69 
Place, §§ 76, 78,198 
Preparatory steps, § 68 
Presence of officers, § 192 

Prevention, admissibility of evidence in prosecu¬ 
tion for, § 350 
Proclamation, § 71 
Review by court of proceedings, § 82 
Specific question, submission, § 79 
Statutory provisions, § 67 
Date of holding, § 77 
Place, § 78 

Preparatory steps, § 68 

Substantial compliance with as sufficient, § 
81 

Submission of specific question, § 79 
Time, §§ 76, 77 

Primary election, § 117 
Statutory provisions, § 198 
Vacancies, filling, § 70 
Withdrawal of signatures to petition, § 69 
Holding over, political parties, officers and committee¬ 
men, § 86, p. 117 
Holidays, 

Certificate of nomination, last day for filing falling 
on, § 137, p. 209 

Contest of elections, service of process on, § 256 
Honesty, conduct of elections, § 214, p. 308 
Identification. Ballots, ante 
Ignorance, 

Assistance to voter on ground, § 208, p. 294 
Illegal voting as result of, criminal liability, § 325 
Marking of ballots, unauthorized marking as re¬ 
sult, § 174, p. 255 
Illegal voting, 

Admissibility of evidence in prosecution, § 350 
Aiding in, indictment and information in prosecu¬ 
tion, § 341 

Apportionment among several candidates, § 219 
Apportionment of illegal votes, § 206 
Burden of proof, primary election contest, §,126, 
p. 190 

Contest of elections, ante 
Criminal liability, § 325 

Defense in prosecution, § 335 
Deduction of illegal vote, § 21€[ ' 

' Disturbing result of election, § 219 
Drunken persons, criminal liability, § 32J 
Effect, §§ 219, 220, pp. 322-325 
Election as invalidated, § 219 
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Illegal voting—Continued, 

Eliminating illegal vote and upholding election, § 
219 

Ignorance of law, criminal liability, § 325 
Indictment and information in prosecution, § 341 
Intimidation of voter, § 220 
Officers’ duty to prevent casting of illegal vote, § 
192 

Parol evidence, admissibility in prosecution for, § 
350 

Presumptions, prosecution, § 349 
Primary election. 

Contest on-ground, § 120 
Indictment -and information in prosecution for, 
§341 

Primary election contests, segregation of illegal 
votes, § 127, p. 193 

Purging returns of illegal vote, § 219 
‘Rejection of illegal vote, § 219 
Religious intimidation, § 220 
Returns, refusal to certify on account, § 231 
Social intimidation, § 220 

Sufficiency of evidence as to, primary election con¬ 
tests, § 126, p. 192 

Sufficiency of evidence in prosecution, § 351 
Violence invalidating election, § 220 
Waiver of right to object to, § 144 
Illiterate person, 

Assistance to in voting, § 208, p. 293 
Manner of voting, observance of statutory regu¬ 
lations, § 208, p. 295 
Secret ballots, exception, § 201 
Voters, disqualification, § 26 
•Writing in names of candidates, § 208, p. 296 
Immunities, contest of elections, compelling voters to 
disclose for whom they voted, § 281 
Impartiality, 

Registration law, 113, p. 35 
Voting, regulatory laws, § 7 
Impersonation of voter. 

Criminal prosecution, defenses, $ 835 
Primary election, indictment and information in 
prosecution for, § 341 
Punishment, common law, § 323 
Imprisonment, registration, failure to register, § 13, 
p. 35 

Incrimination, criminal liability, § 333 
Incumbent of office, contest of elections, party to, § 
265 

Independent candidates, 

Ballots, title and emblem on, § 159, p. 235 

Certificate of nomination, filing of, § 137, p. 207 

Defined, § 1, p. 19 

Name on official ballots, § 168 

Official ballots, 

Names on, § 168 j 

Order of names on, § 158 
Prior defeat at primary election, § 133 
Indication of choice. Ballots, ante 
Indictment and information. 

Acceptance of bribe, prosecution for, § 343 
Aiding illegal voting, prosecution, § 341 
Alteration of ballots, prosecution of officers for, § 
340, p.454 

Alteration of returns, prosecution of officers for, § 
340, p. 453 


Indictment and information—Continued, 

Assistance of voters, prosecution of officers for, § 
340, p. 452 

Betting on elections, § 345 

Bribery, prosecution for giving or accepting bribes, 
§ 343 

Canvass of returns, prosecution for prevention of, 
§ 344 

Certainty, violation of election, laws, § 339 
Certificate of election, prosecution of officers for 
giving improper certificate, § 340, p. 454 
Circulating unsign^ statements, prosecution, § 346 
Conspiracy to keep lawful voters from voting, 
prosecution, § 344 

Corporations, prosecution for making campaign 
contribution, § 346 
Defacing ballots, § 346 

Destruction of ballots, prosecution of officers, § 
340, p. 454 

Double voting, prosecution, 1341 
Election officers, prosecution for violation of elec¬ 
tion laws, § 340, pp. 452-455 
False returns, prosecution against officers for mak¬ 
ing, § 340, p. 453 

Federal courts; prosecution for violation of elec¬ 
tion laws, § 339 

Forgery, election returns or certificate, § 346 
Fraud, officers of election, § 340, p. 453 
Illegal voting, prosecution, § 341 
Impersonation of voter, primary election, § 341 
j Infiuencing voters at primary election, prosecution, 

I § 343 

Intimidation or interference with voters, prosecu¬ 
tion, § 344 

Judges of election, prosecution for neglect of duty, 
§ 340 

Poll tax, advancing money to pay, § 346 
Primary election, prosecution of officers for, § 340, 
p. 454 

Receiving illegal votes, prosecution of officers, § 
340, p. 452 

Registration laws, prosecution for violation, § 342 
Rejection of votes, prosecution of officers, § 340, p. 

453 

Removal of ballots, prosecution of officers, § 340, p. 

454 

Ilepeater, prosecution, § 341 
Returns, forgery, § 346 

Violation of election laws, §§ 335-347, pp. 451-463 
Indorsement, 

Absentee ballots, § 210, p. 303 
Ballots, absentee ballots, § 210, p. 303 
Official ballots, § 172 

Irregularities, § 173, p. 252 
Ineligible candidates. 

Count of votes cast, § 227 

Majority or plurality of votes cast, for, next high¬ 
est vote as controlling, § 243 
Informalities, conduct of election, effect, § 214, p. 307 
Information and belief, contest of elections, petition 
for recanvass of void ballots on, § 291, p. 416 
Inhabitants, voters distinguished, § 1, p 18 
Inherent right. 

Holding of Section, § 66 
Voting, §§ 2, 201 
Initialing ballots. 

Absentee ballots, § 210, p. 304, n. 62 
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Initialing ballots—Continued, 

, Election oflScials, § 172 

OflScial ballots, irregularities, § 173, p. 252 
Placing on as distinguishing marks, § 189, p. 275 
Writing in name of candidate by, § 180, p. 265 
Injunction, 

Conspiracy to pervert election by corruption of 
ballot box, § 248 
Contest of election. 

Primary elections, § 122 
Remedy by, § 247, p. 359 
Nomination of candidates, § 148, p. 219 
Illegal rescission, § 88 

Oflficial ballots, placing of names of persons there¬ 
on not entitled to, § 162 
Political parties, § 88 

Inquest, violation of election laws,* determination, § 
356 

Insane persons, qualification as voters, § 16 
Inspection, ballots and ballot boxes, superintendent 
•of elections, § 55 
Inspectors, 

Assistance to voters, § 208, p. 295 
Mandamus, correction of returns, § 233 
Polling places, residence qualification, § 200 
Recanvass of ballots, § 289, n. 21 
Recount of votes, § 228 
Returns, authentication, § 231 
Instruction cards, furnishing to electors, § 196 
Instructions, prosecution for violation of election law, 
§ 352 
Intention, 

Count of votes, giving effect to, § 223 
Illegal voting, element of offense, § 325 
Officers of elections, criminal liability for viola¬ 
tion of law as affected by, § 327 
Registration, criminal liability for violation of 
law as affected by, § 326 
Residence for voting purposes, § 19, p. 40 
Interference with election. 

Criminal liability, § 330 
Punishment, common law, § 323 
Intervention, contest of election, right, § 261 
Intimidation, 

Contest of elections, pleading, § 268, p. 379 
Election as invalidated by, § 220 
Indictment in prosecution for intimidation of 
voters, § 344 

Voters prevented from exercising franchise by, 
effect, § 214, p. 310 

Intoxicating liquors, treating electors with intent 
to influence vote as violative of corrupt prac¬ 
tice act, S 216, p. 318 

Intruders, election conducted by as void, § 59, p. 80 
Iri:egularities, 

Ballots, § 173, pp. 248-254 
Marking, § 176 
Canvass of returns, § 238 
Conduct of election, § 214, pp. 307-^11 
Primary elections, § 118, p. 163 
Contest of election on ground of, § 249, p. 361 
Burden of proof as to, § 274, p. 394 
Pleading, § 268, p. 380 
Count of votes, § 226 
Holding of elections, § 81 
Marking of ballots, $ 176 


Irregularities—Continued, 

Officers of election, § 65 

Appointment, § 59, p. 80 
Official ballots, § 173, pp. 248-254 
Petition for election, effect, § 69 
Primary elections, § 119, p. 169 
Conduct, § 118, p 163 
Contest on ground, § 120 
Publication of notice of election, effect, § 74 
Recount of votes, contest of elections, § 292 
Returns, § 230 

Forwarding, § 232 
Voting booths, effect, § 196 
Issues, 

Contest of elections, § 273, pp. 390-393 

Proceedings for recount of ballots, § 291, p. 

416 

Prosecution for violation of election laws, § 347 
Joint actions; contest of elections, § 262 
Joint ballot, defined, § 149 
Joint vote, defined, § 1, p. 19 
Judges of elections. 

Appointment, § 59, p. 79 

County election commissioners, § 56 
Assistance to voters, § 208, p. 295 
Contest, right, § 261 

Damages against for failure to count votes, plead¬ 
ing in action for, § 64, p. 89 
Indictment against for neglect of duty, § 340 
Misconduct, rejection of vote, § 192 
Returns, authentication, § 231 
Violation of election laws, liability to prosecu¬ 
tion, § 336 
Judgment or decree, 

Contest of elections, ante 
Primary election contests, § 127, p. 196 
Judicial notice, nominations, objections, § 148, p. 218 
Judicial officers, ballots, separate nonpartisan ballots 
for, § 157 

Judicial powers, election commissioners, § 55 
Jurat, petition, contest of elections, § 268, p 383 
Jurisdiction, 

Boards of election, § 55 
Contest of elections, ante 

Criminal prosecution for violation of election 
laws, § 337 
Jury question. 

Ballots, distinguishing marks, § 184 
Contest of elections, § 300 

Primary election contests, tampering with bal¬ 
lots, § 127, p. 194 

Prosecution for violation of election laws, § 352 
Laches, contest of elections, bar by, S 260 
Landlord and tenant, coercion of tenant as affecting 
election, § 220 
Law questions. 

Contest of elections, § 300 
Prosecution for violation of election laws, § 352 
Publication of election notice, § 74 
Leading political party, officers of election, represen¬ 
tation of, § 60, p. 81 
Legal voters, defined, § 1, p. 18 
Legislative authority, holding of election, § 66 
Legislative power. 

Abridgment of right of suffrage, § 9 
Contest of elections, procedure, § 245 
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Legislative power—Continued, 

Plurality of votes, providing for sufSciency to 
elect, § 241 

Voting, regulating light, § 7 
Legislature, 

Boards of commissions, power to increase or re¬ 
duce membership, § 56 
Holding of election. 

Power to fix place, § 78 
Power to fix time, § 77 
Oflicers, 

Authority to prescrilie duties and powers, § 55 
Creation or abolition of oflBces, § 56 
Power to determine manner of selecting, § 
59, p. 77 

Political parties, interference with or regulation, 

§ 84, p. 108 

License, proceeding to obtain distinguished, § 1, p. 12 
Limitations, Contest of elections, ante 
List of nominees, caucus, nomination by, § 104 
Local elections. 

Payment of taxes as condition precedent to right 
to vote at, § 29, p. 52 
Property qualification for voting, § 28 
Local laws, registration, regulation, § 13, p. 35 
Local option election. 

Contest, 

‘Defined, § 1, p. 21 
Juilsdiction' in equity, § 248 
Illegal voting, criminal liability, § 325 
Registration laws as applicable, § 37 
Lost certificate, nomination of candidate, supplying, § 

. 135 
Lot, 

Official ballots, order of names on determined by, 

§ 158 

Tie vote, determination of result by, f 244 
Machine ballots, 

Emblem of party, placing on, § 159, p. 234 
Grouping of names on, § 158 
Name of candidate, appearance on ballot more 
than once, § 169 

Parallel rows or columns, arrangement of names 
of candidates in, § 158 
Party designating letter, § 159, p. 235 

Mail, 

Payment of tax by, voter as qualified, § 29, p. 
55 

Petition of electors for nomination of candidates 
at primary election, delivery by, § 113, p. 152 
Returns, transmission by, § 232 
MajoHty, 

Death of candidate receiving, next Highest vote 
as controlling, § 243 
Nomination by, convention, § 102 
Votes, nomination of candidates, primai-y elec¬ 
tions, § 119, p. 168 • 

Will* as required to pr'evail in order to .elect, § 
242 ■ , " 

Mali^, rejeetiofi of vote, pleading and pfoof In a«c- 
tion to recover damages, § 64, p. 89 
Managers of elections; signing of returns, setting 
aside'election for failure to properly sign, f 65 
Mandamus, 

Canvasa ri^ms, compelling canvassers to con- ' 
Sld^r ^ 'WttbmS;- j 28T, pi' 343 ‘ 


Mandamus—Continued, ^ x t 

Certificate of election, validity as subject to be 
QuestloMd on application to compel Issuance. 
§ 240. p. 351 , 

Contest of election, primary elections, § 120 
Inspectors of elections, correction of returns, 5 
233 

Official ballots, compelling placing of names on 

§ .... * X 

Registration of voters, obtaining copies of vot¬ 
ing lists, § 50 
Returns, 

Compelling by, § 229 
Corrected return compelled by, § 233 
Mandatory statutes, 

Authentication of ballots, primary elections, i 
118, p. 161 

Ballots, 

Indorsement, § 172 

Marking with cross or other specified mark 
§ 176 

Certificate of nomination, time for filing, § 137, p 
208 

Change of voting places, § 78 
Conduct of elections, § 214, p. 350 
Contest of elections. 

Limitations as to, § 259 
Pleading, § 268, p. 376 
Primary elections, time for instituting, § 12 
Holding of elections, § 67 
Date, § 198 

Name of candidate on ballot, nomination b 
petition, § 168 

Nominations, regulation, § 91 

Notice of election, primary election* § 117 

Officers, duties, § 55 

Official ballots, arrangement of tickets on, § 15 
Primary elections, § 111, p. 149 - 
Registration of voters, § 38 
Secrecy of ballots, § 201 
Tallying of vote during count, § 226 
Time for holding election, § 108 
Manner of voting, ^ primary elections, § 118, pp. 16C 
166 

Marking ballots. 

Absentee ballots, § 210, p. 305 
Admissibility of evidence as to in election coi 
test, § 275 
Blurred mark, § 176 
Circle or circular line, § 176 
Color of mark as immaterial, § 178 
Combination' of several lines, § 176 
Compliance with statutory provisions respectin 
§ 17*4, p. 255 

Conflicting marking, § 182, pp. 266-269 

Criminal liability, § 327 

Cross or other specified mark, § 176 

Discretion of officers respecting, § 174, p. 255 

Double marking, § 176 

Figures or letterji, § 176 , 

Good faitH ih making'cross' or other si)ecifi< 
.mark, § 176 

Indentation of paper ^s sufficient, § 178 
Indication of choice by. mark, § 175 
Instruments used, § 178 , 

Intention of voter ascertainable as Sufficient, 
176 
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Marking ballots—Continued, 

Irregularities, § 174, p. 255; § 17G 
Judicial determination of sufficiency, § 174, p. 
255, n. 29 

Necessity for mark, §§ 175, 204 
Outside of booth, § 206 . 

Parallel lines, § 176 
Position of mark, § 177 

Presumptions as to, § 274, p. 393, n. 50; § 274, 

. p. 396 

Primary elections, | 118, p. 162 
Residence for voting purposes, § 19, p. 42 
Single or straight line as insufficient, § 176 
Smudge or smear, § 176 

Substantial compliance with statute as sufficient, 
§ 176 

Sufficiency of mark, §§ 176-178, pp. 257-261 
Technical errors in, § 174, p. 255 
Two candidates for same office, § 174, p. 256, n. 37 
Written words, § 176 

Mass convention, nominations^ time and place of, § 100 

Measures, calling election on, § 70 

Meetings, 

Canvassing board, § 236 
Political parties, committeemen, § 85 
Membership, political parties, judge of qualifications, 
§ 84, p. 109 

Mental capacity, qualification of voters as affected, 
§16 

Mileage, officers of election, allowance for, § 83 
Military authority, restraint by in respect to free 
and equal elections, § 191, a 31 
Military force, intimidation by display of as invalidat¬ 
ing election, § 220 
IVIilitary service, 

Absentee voting laws relative to persons in, § 210, 
p. 298 

Disqualification of voters in, § 16 
Ministerial powers. 

Canvass of returns, board of canvassers, § 237, 
p. 341 

Election commissioners, § 55 
Minutes, convention, nomination of candidates, § 101 
Miscellaneous offenses, violation of election laws, § 334 
Misconduct, officers of election, § 65 

Contest of electiou.on ground of, § 249, p. 361 
Misspelling, ballots. 

Effect, § 173, p. 250 
Writing in name, § 180, p. 265 
Mistake, 

Assistance to voters, effect of, § 208, p. 295 
Contest of election, 

Evidence as admissible under special plea or 
general allegation, § 273, p. 392 
Pleading, § 268, p. 379 
Recount of ballots on ground of, § 290 
Illegal voting, criminal liability, § 325 
Marking of ballots, 

Effect, § 174, p. 255 
Securing of new ballot, § 204 
Rejection uf vote, election officers, § 211 

MotionSi 

Contest of elections, § 272 
Primary election contests, § 125, p. 187 
Municipal corporations, 

Registration, power to'provide for, § 13, p. 36 


Municipal corporations—Continued, 

Women, power to confer right to vote for munici¬ 
pal officers on, § 8, p. 29 
Municipal elections. 

Absentee voting, validity of statute authorizing, § 
210, p. 300 

Board of election, holding and regulating, § 55 
Contest, venue, § 253 
Contest of elections, costs, § 319 
Corrupt Practice Act, applicability, § 216, p. 313 
General election, § 1, p. 13, n. 24 
Illegal voting, criminal liability, § 325 
Official ballots, form, § 156 
Poll tax, validity of constitutional provision re¬ 
quiring payment of in order to vote at, § 29, 
p. 53, n. 42 

Registration laws as applicable, § 37 
Mutilation. Ballots, ante 
Names, 

Ballots, ante 
Candidates, 

Official ballots, post 

Primary election, placing on ballot, § 118, p. 
161 

Official ballots, post 
Political party, § 84, p. 110 
Use of party name, § 87 

National committeemen, political parties, selection 
of, § 86, p. 113 

National convention, political parties, conclusiveness 
of decision, § 88 
Naturalized persons, 

Prima facie right to vote, § 209 
Residence requirements for voting purposes, § 19, 
p. 43 

Nature of right to vote, § 2 

Naval service, absentee voting laws relative to persons 
in, § 210, p. 298 
Negroes, 

Efforts to enforce unanimity in politics among 
voters as affecting validity of election, § 220 
Voting, constitutional guaranty of right, § 8, p. 28 
Nervousness, marking of ballots, unauthorized mark¬ 
ing as result of, § 174, p. 255 
New elections, primary election contest, ordering of,. 
§ 127, p. 196 

New trial, contest of elections, § 301 

Review as dependent on motion for, % 309 
Newly discovered evidence, contest of elections, new 
trial for, § 301 

News space, Corrupt Practice Act, omitting value 
of from verified election statement as violation 
of, § 216, p. 315, n. 74 

Newspapfers, notice of election, publication in, § 74 
Next highest vote. 

Contest of elections by candidate receiving, § 266 
Primary elections, nomination of candidate, re¬ 
ceiving, § 119, p. 169 
Nineteenth Amendment, 

Educational qualification for voting as violative 
of, § 26 

Poll tax, requiring payment of as condition pre¬ 
cedent to voting as violative of, § 29, p. 53 
Protection from abridgment of right of suffrage 
on account of sex, § 8» p. 29 
Nominate, defined, § 1, p. 22 



INDEX TO ELECTIONS 


Nominations, §§ 8J>-148, pp. 123-220 

Address of candidates, petition of electors as 
required to show, § 108, p. 143 
Agreement declining or annulling, § 95 
Alteration of petition of electors, § 106 
Amendment, objections to, § 143 
Amendment of certificate of, § 138 
Canvassing board, power to determine validity 
of certificate of nomination, § 237, p. 342 
Caucus, § 104 

Certificate of nomination, § 135 
Objections to procedure, § 143 
Certificate of nomination, §§ 135-138, pp. 203-210 
Amendment, § 138 

Burden of proof on objection to, § 148, p. 219 
Collateral impeachment, § 135 
Conclusiveness, § 135 

Condition precedent to placing of name of 
candidate on ballot, § 162 
Contents of, § 135 

Criminal liability for suppressing, § 327 
Cure of defects in, § 138 
Date of. 

Election, showing of, § 135 
Filing, marking or indorsement of, § 137, 
p. 207 

Delivery for filing, § 137, p. 207 
Errors or omissions, cure of, § 138 
Filing of, § 137, pp. 206-209 
Form, § 135 

Indorsement of date of filing, § 137, p. 207 
Injunction in respect of, § 148, p. 219 
Marking date of filing, § 137, p. ^07 
Name and address of person nominated, § 135 
Necessity, § 135 
Notice of objections to, § 142 
Nunc pro tunc filing, § 137, p. 209, n, 62 
OABce for which nomination made as required 
to be shown, § 136, p. 206 
Political party represented by candidate as 
required to be shown, § 135 
Recount proceedings, copy of judgment as 
serving purpose of certificate, § 135 
Secretary of State, 

Filing with, § 137, p. 206 
Ministerial duties with reference to, § 
156, n. 92 

Separate certificate for each nominee as not 
essential, § 135 

Special contest hoard as authorized to de¬ 
termine objections to, § 147, n. 33 
Supplying lost certificate, § 135 
Time for filing, § 137, p. 207 
Vacancies, nomination to fill, § 136 
Verification, § 135 

'Collateral attack, certificate of nomination, § 135 
Combination of. 

Electors, § 91 
Persons, petition by, § lOh 
Committees, nomination by party committee, § 105 
Conclusiveness of certificate of nomination, § 135 
Conflicting nominations under same party name 
and emblem, petition of electors, § 107 
Contract nature of right to nominate candidate, 
f 89 
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Convention, §§ 97-103, pp. 131-136 

Appointment of additional conferees, § 98 
Call of, § 99 

Certificate of nomination, § 135 
Composition of convention having power to 
make, § 97 
Contest, § 98 

Credentials of delegates, § 101 
Delegation of power to nominate, § 103 
Disqualification of candidate for filing for 
nomination at primary election, § 132 
Eligibility of candidates, § 98 
Generally, § 97 
Majority, § 102 

Method as sanctioned by judicial and legis¬ 
lative authority, § 97 

Minutes of as equivalent to certificate of nom¬ 
ination, § 135 
New parties, § 97 
Notice, § 99 ■ 

Number of delegates authorized to act, § 102 
Objections, § 98 
Official minutes, § 101 
Organization, § 101 

As essential to nomination by, § 97 
Place, § 100 
Proceedings at, 1101 
Qualifications of candidates, § 98 
Refusal of delegates to vote, § 102 
Revocation of power granted to committee 
to make, § 103 
Selection of delegates, § 98 
Setting aside nomination by, § 94 
Time of, § 100 

Vacancies in delegations, filling of, § 98 
Withdrawal of delegate, § 102 
Corrupt practice act, cancellation of certificate 
of nomination of candidate violating, § 135 
Corrupt practices in obtaining, effect of, § 216, p. 
319 

Count of votes, caucus, § 104 
County committee, § 105 

Courts, determination of objections to, § 148, pp. 
216-220 

Death of candidate before election, § 130 
Declination of designation,-§ 95 
Delegation of power to nominate, convention, § 
103 

Determination of objections to, §§ 145-148, pp. 
213-220 

Disqualification of candidate, § 130 
Distinct nomination by separate political parties, 
appearance of name on ballot, § 169 
Election as including, § 1, p. 11, n. 2 
Electors, petition of. Petition of electors, post 
Eligibility of candidates, §§ 130-134, pp. 200-203 
Enrollment of voters, party caucus or unofficial 
primary, § 104 

Erasures, petition of electors, § 106 
Estoppel to object to, { 140 
Piling, 

Certificate of nomination, § 137, pp. 206-209 
Petition by electors, § 108, p. 144 
Forfeiture of candidacy, | 95 
Forgery of designating petition, board of elections 
as without power to pass on, § 147, n. 30 
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Nominations—Continued, 

Grievances relating to, presentation by objections, 

§ 139 

Indictment in prosecution for influencing voters 
at primary election for purijose of nominat¬ 
ing candidate, § 343 
Injunction, 

Objections to, § 148, p. 219 
Hestraining illegal rescission of, § 88 
“judicial notice, objections to, § 148, p. 218 
Jurisdiction of suit against party committee for 
failure to award nomination, § 148, p. 216 
Legislative power to regulate, § 91 
Limitations respecting nominations from same 
town or district, § 130 
List of nominees, caucus, § 104 
Lost certiflcate, supplying of, § 135 
Majority, convention, § 102 
Mass convention. 

New parties, § 97 
Time and place of, § 100 

More than one oflSce, prohibition from seeking, § 
130 

Necessity of, § 90 
New parties, mass convention, § 97 
Nonpartisan primary, § 111, p. 146 
Objections, §§ 139-148, pp. 210-220 
Aggrieved candidate, § 140 
Amendment, § 143 
Burden of proof, § 148, p. 219 
Caucus procedure, § 143 
Certainty, § 143 

Certiorari to review decision on, § 148, p, 220 
Chairman of party committee as authorized to 
make, § 140, n, 76 
Deflniteness, § 143 

Determination of, §§ 145-148*, pp. 213-220 
Certiorari to review, § 148, p. 220 
Courts, §148, pp. 216-220 
Election officials, § 147 
Evidence to aid in, § 148, p. 218 
Executive committee of party, § 146 
Order of court, § 148, p. 217 
Party tribunals, § 146 
Power to determine, § 145 
Review, § 148, p. 219 

Scope of review by court, § 148, p. 217 
Special contest for, § 147, n. 33 
Time of decision, § 148, p. 219 
Direct interest of person filing, § 140, n. 76 
Estoppel, § 140 

Evidence in hearing on, § 148, p. 218 
Form, § 143 

Judicial notice in respect of, § 148, p. 218 
Jurisdiction of suit against party committee 
for failure to award nomination, § 148, p. 
216 

Notice of, § 142 

Notice of appeal from decision on, § 148, p- 220 
Order on hearing of, § 148, p. 217 
Parties to proceeding for review,* § 148, p. 220 
Party tribunals, determination by, § 146 
Persons authorized to make, § 140 
Presentation of grievances by, § 139 
Presumptions, § 148, p. 218 
Process, § 142 
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Objections—Continued, 

Qualified electors as authorized to make, §’ 
140 

Review in respect of, § 148, p. 219 
Scope of review by court, § 148, p. 217 
Service of process in proceedings presenting, § 

142 

Time, hearing on, § 148, p. 219 
Time of making, § 141 
Verification, § 143 
Waiver, § 144 

Waiver of lack of notice, § 142 
Withdrawal, § 144 

Oflicers, amendment of certificate, § 138 

Organization of electors, § 91 

Papers, 

Certificate of nomination, ante 
Petition of electors, post * 

Party caucus, § 104 
Party committee, § 105 

Jurisdiction of suit against for failure to 
award nomination, § 148, p. 216 
Party conventions, §§ 97-103, pp. 131-136 
Petition of electors, §§ 106-110, pp. 139-146 

Address of designated candidates as required 
to be shown, § 108, p. 143 
Alteration of, § 106 
Amendment, § 138 

Candidates as having right to have name ap¬ 
pear on ballot, § 164 
Combination of persons, § 106 
Compliance with statutory provisions, § 108, 
p. 141 

Confiicting nominations under same party 
name and emblem, § 107 
Consecutive numbering of petitions, § 108, p. 

143 

Erasures, § 106 
Filing of, §108, p. 144 
Generally, § 106 
Independent body, § 107 
Independent nomination by, § 106 
. Motive as affecting nomination, § 106 
Name and emblem, § 107 
Naming committee to fill vacancy, § 108, p. 143 
Nomination by party as precluding, § 132 
Number of signers, § 109 
Party nomination, § 107 
Primary elections, § *113, p. 151 
Proposed county charter, designating candi¬ 
dates to prepare, § 108, p. 144 
Qualifications of signers, § 110 
Registration of signers, § 110 
Requisites, §§ 108-110, pp. 141-146 
Residence of signers, i§ 110 
Separate petitions, § 108, p. 143 
Signature, § 108, p. 131 
Specification of residence, § 108, p, 142 
Submission to board, § 108, p. 144 
Time of signing, § 108, p. 143 
Verification, § 108, p. 142 
Withdrawal by petitioners, § 109 
Petitions, determination of validity, § 55 
Plural nominations for same oflSce, § 92 
Political parties. 

Committeemen, § 86, p. 113 
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Nominations—Continued, 

Political parties—Continued, 

Committees, § 105 

Independent candidate by petition, § 132 
Jurisdiction of objection to, § 146 
Petition of electors, § 107 
Regulation of, § 91 

Right to nominate own candidate, § 89 
Presidential electors, statutory provisions, 
Exclusive method, § 91 
Nomination by petition, § 106 
Primary elections, post 

Prior nomination, eligibility of candidate as af¬ 
fected, § 132 

Privilege, right to nominate candidates as, § 89 
Publication of list of nominees, § 96 
Qualifications of candidates, §§ 130-134, pp. 200- 
203 

Affiliation with party, § 131 
Ballot commissioners as without power to de¬ 
termine, § 147, n. 31 

Determination of objections to by party tribu¬ 
nal, § 146 

Officers of election as authorized to determine, 
§147 

Party affiliation, § 131 
Pre-election pledges, § 134 
Prior defeat at primary election, § 133 
Prior nomination, § 132 

Qualifications of voters, party caucus or unofficial 
primary, § 104 
Regulation of, § 91 
Rescission of, § 94 
Revocation of, § 94 

Right of political party to nominate own candi¬ 
date, § 89 

Secretary of State, certificate filed with, § 137, p. 
206 

Separate petitions of electors, § 108, p. 143 
Setting aside nominations made by convention, § 
94 

Signature, petition of electors, § 108, p. 141 
Special election without prior nomination, § 90 
State committee of political party, § 105 
Status of parties making, § 91 
Statutory provisions, post 
Substituting caucus clerk, § 104 
Supplementary caucus, § 104 
Suppression of certificate, criminal liability of of¬ 
ficers, § 327 

Unofficial primary, § 104 
Vacancies, 

Certificate of nomination, § 136 
Filling of, § 93, pp. 126-129 
Names of candidates on official ballots, § 166 
Special elections to fill without prior nomina¬ 
tion, § 90 
Vacation, § 94 

Verification of petition by electors, § 108, p. 142 
Village committee of political party, § 106 
Vote necessary to, primary elections, § 119, p. 168 
Waiver, 

Notice of objections to, § 142 
Objections, § 144 
Withdrawal of, f 94 
Candidacy, § 95 
Objections, § 144 


Nominations—Continued, 

Write-in candidate, defeated primary candidate, § 
133 

Writing in name of candidates not nominated at 
primary election, § 90 

Nonpartisan elections, validity of statutes providing 
for, § 84, p. 109, n. 81 ^ , 

Nonpartisan offices, grouping of candidates for, pri¬ 
mary elections, § 118, p. 162 

Nonpolitical candidates, official ballots, name on un¬ 
der designation of, § 168 • 

Notation, 

Assistance to voters, election officials, § 208, p. 294 
Mutilated ballots, presumptions as to, § 151, n. 18 

Notice, , . 

Appeal and error, review of decision on objection 

to nomination, § 148, p. 220 
Change of place of election, § 78 
Contest of elections, ante 
Convention, nomination of candidates, § 99 
Election, notice of. 

Burden of proof as to, § 75 
Constitutional provisions, § 73 
General elections, § 72 
Necessity, § 72 
Posting, § 74 
‘ Presumption as to, § 75 
Prima facie evidence of posting, § 75 
Proof of, § 75 
Publication of, § 74 
Requisites of, § 73 
Special election, § 72 
Publication of, § 74 
Statutory provisions, §§ 72, 73 
Submitted questions, § 73 
Sufficiency, § 73 
Vacancies, election to fill, § 72 
Holding of election, § 71 
Nomination, objections to, § 142 
Objections to nomination, § 142 
Primary elections, § 117 

Registration of voters, correction or alteration of 
voting lists, § 48 

Number, 

Ballot boxes, § 194 
Voting booths, § 195 
Numbering, official ballots, § 171 

Irregularities in respect of, § 173, p. 252 
Nunc pro tunc filing, certificate of nomination, § 137, 
p. 209, n. 62 

Nunc pro tunc order, redistricting voting precincts, § 
54 
Oath, 

Absentee voter, § 210, p. 304 
Assistance to voter, disability or other ground for, 
§ 208, p. 294 

Challenged voters, examination under, § 209 
Contest of elections, verification of petition by, § 
268, p. 383 

Officers of election, § 61 

Registration, condition precedent to right to reg¬ 
ister, § 13, p. 34 
Registration of voters, 

Examination of applicant under oath, § 46 
Irregularities as affecting right to vote, § 51 
Returns, § 231 
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Obj^ctions^ 

Ballots, time of raising, § 173, p. 254 
Contest of elections, § 272 
Becount of ballots, § 290 
Nominations, ante 

Obliterations, ballots, distinguishing marks, § 188 
Obstruction of officer or voters, criminal liability, § 
330 

Offenses, §§ 323-356, pp. 440-470 
Acceptance of bribe, § 332 
Accessory, punishment of, § 336 
Ballots, defacing or altering, § 334 
Betting on elections, § 328 
Bribery, § 332 

Buying votes, cumulative punishment on convic¬ 
tion for, § 332 

Colonization of voters, § 334 
Common law, § 323 
Conduct of election, fraud, § 331 
Cornipt Practices Acts, violation of, § 329 
Cumulative punishment, buying votes, § 332 
Defacing ballots, poll books, etc., §§ 327, 334 
Defenses in prosecution for, § 335 
Distinguishing marks on ballots, § 327 
False nomination papers, making of, § 334 
Federal employees, soliciting of, § 329 
Firearms, carrying within certain distance of 
polling places, § 334 
Defenses, § 335 

Fraud in conduct of election, § 331 
Holding of election, preventing of, § 330 
Illegal voting, § 325 . 

Defense in prosecution for, § 335 
Impersonation of voter, defense in prosecution 
for! § 335 

Indictment and information, ante 
Influencing votes of employees, § 334 
Interference with officers or voters, § 330 
Intimidation of voters, § 333 
Jurisdiction of prosecution for, § 337 
Marking of ballots, § 327 
Miscellaneous offenses, § 334 
Mutilating or altering ball 9 ts, § 327 
Obstruction of officers or voters, § 330 
Officers of elections, § 327 
Oppressing voters, § 333 
Persons liable, § 336 
Poll books, defacing or altering, § 334 
Poll tax, paying another’s poll tax, § 334 
Preliminary proceedings in prosecution for, § 
338 

Primary elections. 

Betting on result, § 328 
Disorderliness, § 334 

Registration, bribery in connection with, § 332 
Registration laws, violations of, § 326 
Returns, 

Defacing or altering, § 334 
Falsifying of returns by officers of election, § 
327 

Soliciting federal employees, § 329 
Stakeholder of money bet on result of elections, 
§ 328 

Statutory provisions, § 324 
Stealing ballots by election officer, § 327 
Stuffing ballot box, § 327, n. 34 
Suppressing certificate of nomination, § 327 


Offenses—Continued, 

Tally sheets, defacing or altering, § 334 
Threatening voters, § 333 
Venue of prosecution for, § 337 
Violence in connection with election, § 333 
Officers, §§ 55-65, pp. 72-90 
Abolition of offices, § 56 

Additional officers of same political party, ap¬ 
pointment of, § 60, p. 84 
Advertising for applications to serve, § 59, p. 79 
Alteration of, 

Ballots, criminal liability, § 327 

Indictment and information, § 340, p. 454 
Returns, indictment and information in 
prosecution for, § 340, p. 453 
Appointment, § 59, pp. 77-80 
Arithmetic, qualification in respect to fundamen¬ 
tal rules of, § 58 

Assistance to voters, § 208, p. 293 
Authority at election, § 192 
Bribery' of, indictment or information in prose¬ 
cution for, § 343' 

Bystanders, election by, § 59, p. 79 
Candidates at election, disqualification, § 58 
Cause, removal for, § 62 
Certificate of election, 

Indictment and information in prosecution 
■ for giving improper certificate, § 340, p. 
454 

Issuance of, § 240, pp. 348-351 
Certification of arrangement and contents of of¬ 
ficial ballots, § 156 

Challenges, ministerial duties on, § 209 
Character, requirements as to, § 58 
Charges, removal without, § 62 
Civil liability, § 64, pp. 87-90 
Civil office, status as, § 57 
Civil service examination, § 60, p. 81, n. 41 
Clerical help, compensation, § 63 
Collateral inquiry into propriety of dismissal, § 
62 

Committees of leading political parties, nomina¬ 
tion or recommendation by, § 60, p. 82 
Comparison of signature of voter in poll book 
with signature on permanent registration 
book, § 197 
.Compensation, § 63 

Primary elections, § 116 
Conduct of elections, § 192 
Constitutional officers, § 57 
Constitutional provisions, § 55 
Construction of statute dealing with, 8 55 
Contempt for misbehavior in office, §§ 65, 356 
Contest of elections, parties to, § 261 
Corrupt rejection of vote, damages as recover¬ 
able for, § 64, p. 87 
Count of votes, duties as to, § 223 
County board, selection by, § 59, p. 78 
Creation of offices, § 56 
Criminal liability, § 55 
Damages, civil liability for, § 64, p. 87 
De facto officers, § 57 
Defined, § 1, p. 21 
Delegation of duties, § 55 

Destruction of ballots, indictment and informa¬ 
tion in prosecution for, § 340, p. 454 
Discretion, count and tabulation of votes, § 223 
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Officers—Continued, 

Division of district or precinct as abolishing of¬ 
fice, § 56 
Duties, § 192 

Election of, | 59, pp. 77-80 
Eligibility, § 58 

Enrollment of voters, criminal liability of of¬ 
ficers violating statute requiring, § 327 
Exemplary damages, liability for, § 64, p. 87 
Falsifying returns, criminal liability, § 327 
Indictment and information, § 340, p. 453 
Fees, allowance of, § 63 
Fraud, 

Criminal liability, § 327 
Election as invalidated on account of, § 217 
Indictment or information in prosecution for, 
§ 340, p. 453 
Rejection of vote, § 211 
Statutory prohibition, § 55 
Governor, removal from office by, § 62 . 

Gross negligence, validity of election as affected, 
§ '214, p. 309 

Holding of office of trust or profit under United 
States or state, § 58 
Hours of work, § 63 

Illegal appointment, ratification of, § 59, p. 80 
Indictment and information, prosecution for vio¬ 
lation of election laws, § 340, pp. 452-455 
Inspection of ballots and ballot boxes, § 55 
Inspectors, representation of political party, § 62 
Intruders, election conducted by as void, § 59, p. 
80 

Irregularities of, § 65 

Irregularity in appointment, result of election as 
affected, § 59, p. 80 

Judgment of removal, self-executory nature, § 62 
Leading political parties, representation of, § 60, 

p. 81 

Legislative authority to prescribe powers and 
duties, § 55 

Malfeasance or misfeasance, removal for, § 62 
Mandatory statutes respecting duties of, § 55 
Mileage allowance, § 63 
Ministerial duties. 

Count and tabulation of votes, § 223 
Returns, § 229 
Misconduct of, § 65 

Contest on ground of, § 249, p. 361 
Mistake, rejection of vote, § 211 
Mistake of judgment preventing qualified elec¬ 
tors from exei-cising right to vote, damages as 
recoverable against, § 64, p. 88 
Municipal council, selection by, § 56 
Mutilating ballots, criminal liability, § 327 
Neglect of duty. 

Criminal Uability, § 327 
Indictment and information for, § 340 
Removal for, § 62 

Nomination by committees or chairman of com¬ 
mittees of leading political parties, § 60, p. 81 
Notation of assistance to voters, § 208, p. 294 
Notice, removal without, § 62 
Number appointed, § 59, p. 79 
Number required for holding of.election, § 192 
Oath, § 61 

Assistance to voters, § 208, p. 296 


Officers—Continued, 

Objections to nomination, determination of, § 
147 

Obstruction of or interference with, criminal lia¬ 
bility, § 330 
Offenses of, § 327 

Official ballots, certification of arrangement and 
contents, § 156 

Opening of polls, presence at, § 198 
Per diem compensation, § 63 
Political parties, post 

Poll list, possession of during election, § 197 
Poll tax, requirements as to payment of, § 58 
Polling places, designation of, § 199 
Powers and duties, legislative authority to pre^ 
scribe, § 55 

Premature election of, § 59, p. 79 
Presence at election, § 192 

Presumptions, performance of duty, § 274, p. 373 
Primary elections, post 
Proceedings of, § 55 
Pro hac vice appointment, § 59, p. 79 
Proportionate representation of leading political 
parties, § 60, p. 81 

Punitive damages, recovery of, § 64, p. 87 
Qualifications, §§ 58, 61 

Race, discrimination on account of as rendering 
liable for damages, § 64, p. 88 
Ratification of illegal appointment, § 59, p. 80 
Reading and writing, qualifications in respect of, 
§ 58 

Rearrangement of district or precinct as abolish¬ 
ing office, § 56 

Receiving illegal votes, indictment and informa¬ 
tion in prosecution for, § 340, p. 452 
Recommendation for appointment, § 60, p. 81 
Recount of votes, § 228 

Registrar, representation of political party, § 62 
Registration, post 

Registration list, possession of during election, § 
197 

Rejection of vote. 

Civil liability.for, § 64, p. 87 
Criminal liability, § 327 
Fraud or mistake in respect of, § 211 
Indictment and information in prosecution 
for, § 340, p. 453 
Removal from office, § 62 
Removal of ballots, indictment and information in 
prosecution for, § 340, p. 454 
Representation of ik>litical party, § 60, pp. 80-84 
Residence requirements, § 58 
Returns, § 229 

Authentication, § 231 

Compensation for services in making up, § 63 
Ministerial duty in respect of, § 229 
. Special returns, § 229 
Status of, § 57 
Statutory provisions, post 
Stealing ballots, criminal liability, § 327 
Substitute for absent official, selection of, § 59, 
p. 79 

Supplies, liability for supplies purchased, § 64, 
P. 89 

Suppressing certificate of nomination, criminal 
liability, § 327 
Suspension of, § 62 
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Tabulation of votes, § 22S 
Tenure of office, statutory provisions as control¬ 
ling, § 59, p. 78 

TrickeiTi statutory provisions to preclude, § 55 
Unauthorized assumption of authority, ratifica¬ 
tion of, § 59, p. 80 

Usui*pers, elections conducted by as void, § 59, 

p. 80 

Official ballots, §§ 152-173, pp-. 223-254 

Alphabetical arrangement of names of candi¬ 
dates, § 158 

Appearance of same name more than once, § 169 
Irregularity in respect of, § 173, p. 251 
Approval of arrangement of names on, § 158 
Arrangement, certification of, § 156 
Arrangement of tickets and names on, § 158 
Irregularity in respect of, § 173, p. 249 
Australian ballot laws, system of preparing and 
distributing originating with, § 153 
Blank for writing or .pasting in names, § 156 
Certification of arrangement and contents, § 156 
Circle at head of column, requirements as to, § 156 
Color of paper, irregularity In respect of, § 173, p. 
248 

Compensation of officer charged with duty of 
preparing and distributing, § 155 
Consecutive numbering, § 171 
Constitutional provisions, requirements as to, § 
152 

Contents of, § 156 

Irregularities in respect of, § 173, p. 248 
Correction before election, proceedings for, § 173, 
p. 254 

Custom of furnishing, legality of, § 155 
Defects, § 173, pp. 248-254 
Deficiency in number, § 155 
Defined, § 152 

Delegation,of power to specify form, § 156 
Designation of, 

Candidates, § 161 

Irregularities in respect of, § 173, p. 250 
Office, irregularity in respect of, § 173, p. 249 
Officers, § 160 

Dimensions, irregularities in respect of, § 173, 
p. 248 

Distribution at public expense, § 153 
Duplicate initials, rejectio-n on account of, § 173, 
p. 253 

Duplicating listing of candidates for office under 
different terms, § 160 
Duty to prepare and furnish, § 155 
Emblems of parties on, § 159, pp. 232-235 
Irregularity in respect of, § 173, p. 249 
Exhaustion of, use of other ballots in case of, § 
154 

Expense of printing, § 155 
Factional disputes of political 'parties, use of 
party name and emblem on ballot, § 159, p. 
234 

Form, § 156 

Fraud, deficiency in number due to, § 155 
Furnishing of, duty to furnish, § 155 
Grouping names of candidates. 

Consent to, § 165 
Separately, § 156 

Inadvertence, deficiency in number due to, § 155 


Official ballots—Continued, 

Independent candidates. 

Name on ballots, § 168 
Placing of names, § 158 
Title and emblem, § 159, p. 235 
Indorsements, § 172 

Irregularities in respect of, § 173, p. 252 
Initialing, election officials, § 172 

Irregularities in respect of, § 173, p. 252 
Injunction, placing of names of persons not en¬ 
titled to be on ballot, § 162 
Ink used in printing, irregularities in respect of, 
§ 173, p. 248 

Irregularities, § 173, pp. 248-254 
Judicial officers, separate nonpartisan ballots for, 
§ 157 

Legislative power to provide for printing of, § 153 
List of candidates, printing in parallel columns, 
§ 158 

Lot, order of names determined by, i 158 
Mandamus, compelling placing of names of candi¬ 
dates on, § 162 
Mandatory use of, § 154 

Misspelling name of candidate, correction of, § 
173, p. 250 

Municipal elections, form of, | 156 
Names ofs candidates, 

Appearance of same name more than once, § 
169 

Irregularity in respect of, § 173, p. 250 
Arrangement of, § 158 

Certificate of nomination as condition pre¬ 
cedent to printing on, § 162 
Certificate to contain, § 156, n. 91 
Characterization before or after, § 161 
Compelling officials to place on, § 162 
' Condition precedent to printing of, § 102 
Death of candidate, § 167 
Description before or after, § 151 
Disability of candidate, § 167 
Estoppel to have name inserted, § 168, n. 53 
Inadvertent alteration by officer preparing 
as invalidating, § 173, p. 250 
Independent candidates, § 168 
Irregularity in respect of, § 173, p. 250 
Nomination by petition of electors, § 164 
Nominations to fill vacancies, § 166 
Party column, right to have name printed in, 

§ 163 

Qualifications for office as condition precedent 
to placing on ballots, § 162 
Report of expenditures as condition pre¬ 
cedent to placing on ballot, § 162 
Requirements as to, § 161 
Restricting number appearing on ballot, § 161 
Right to have name on ballot, §§ 162-167, pp. 
238^243 

Substituted nomination, § 166 
Successful candidate at primary, § 165 
Vacancies, nominations to fill, § 166 
Withdrawal of candidates, § 167 
Wrongful refusal to print, § 162 
Names of officers, § 160 

Names of offices, irregularity in respect of, § 173, 
p. 249 

National and state officers, separate ballots for, 

§ 157 
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Official ballots—Continued, 

Necessity for use, § 154 

Nonpolitical candidates, name on ballot under 
designation of, § 16S 
Number of, § 155 

Requirement as to, § 157 
Numbering, § 171 

Irregularities in respect of, § 173, p. 252 
Object of, § 152 

Objections, time of raising, § 173, p. 254 
Officers, name and designation of, § 160 
Order of tickets and names on, § 158 
Irregularity in respect of, § 173, p. 249 
Political parties. 

Names and emblems, § 159, pp. 232-235 

Candidates as having right to appear 
under party name, § 163 
Irregularity in respect of, § 173, p. 249 
Names of candidates in proper column, § 163 
Party designating letter, § 159, p. 235 
Preparation of, § 153 

Duty to prepare, § 155 

Presidential electors, square for voter’s mark 
after, § 156 
Printing, 

Duty of having printed, § 155 
Legislature as authorized to provide for, § 153 
Prohibiting use of ballots other than, § 154 
Public expense, printing and distribution at, § 153 
Quality of paper used, mere irregularities in re¬ 
spect of, § 173, p. 248 

Remedies, irregularities in respect of, § 173, p. 254 
Restrictions as to number of names appearing on, 
§ 161 

Rotation of names of candidates within group, 
§ 158 

Rubber stamp, initialing with, § 173, p. 253 
Secretary of State, 

Delegation of power to specify form to, § 156 
Preparation and furnishing of, § 155 
Separate ballots, provision for, § 157 
Signature, election officials, § 172 
Irregularities as to, § 173, p. 252 
Single ballot as essential, § 157 
Statutory provisions, post 

Stickers, names of candidates to fill vacancies 
inserted by use of, § 166 
Submission of questions or propositions, § 170 
Irregularities in respect of, § 173, p. 251 
Technical errors in respect of, § 173, p. 248 
Time for distribution, § 155, n. 59 
Vacant column under party designation, § 159, 
p. 233 

Valfdity of, determination, 5 152 
Village election, validity of, $ 152 
Voting machines, form, § 156 ' 

Written or printed ballots, requirements as to, 
§ 156 

Open ballots, rule requiring as invalid, § 201, n. 77 
Open voting, ballot distinguished, § 149 
Opening of polls, ^ 

Presence of officers at, § 192 
Requirements as to, § 198 

Opinion evidence, admissibility in prosecution for 
vote selling, § 350 

Oral ch^Eillenge, voters’ right to exercise franchise^ § 


Oral evidence. Parol evidence, post 
Order of proof, contest of election, discretion as to, 
§ 300 

Ordering election, § 70 

Requisites of order, § 70 
Review by court, § 82 
Orders, 

Objections to nomination, hearing on, § 148, p. 217 
Primai'y election contest, § 127, p. 196 
Ordinances, registration of voters, validity of provi¬ 
sion, § 13, p. 36 . . „ 

Organization, convention, nomination of candidates, 
§ 101 

Origin, political party, § 84, p. 108 
Overseers of election, intimidation or violence prac¬ 
ticed on, effect of, § 220 

Ownership of premises, residence for voting purposes, 
consideration of, § 19, p. 42 , 

Pairing off, agreement by voters to pair off as invalid, 
§ 201 

Papers. Nominations, ante 

Parallel lines, ballots, marking by as insufficient, § 176 
Pardon, voters, restoration to citizenship as respects 
disfranchisement, § 33 

Parish elections, registration law as applicable, § 37 
Parol evidence, 

Ballots, contradiction by, § 279 
Contest of elections, admissibility, §§ 276, 278 
Illegal voting, admissibility in prosecution for, 
§ 350 

Notice of election, admissibility to prove, § 75 
Primary election contest, hearing on, § 127, p. 193 
Parties, 

Appeal and error, ante 
Contest of elections, ante 
Political parties, post 

Partnerahip, assessment of tax against as qualifying 
partner to vote, § 29, p. 54 
Party candidate, defined, § 1, p. 20 
Party caucus, holding of distinguished, § 1, p. 12 
Party committees. Political parties, post 
Party names and emblems. Official ballots, ante 
Party organizations and regulations, §§ 83-88, pp, 
107-123 

See, also, Political parties, post 
Pasters, ballots, use of as authorized, § 179 
Pauperism, disqualification of voters, § 16 
Pen, ballots, marking with as distinguishing mark, 
§ 185 

Penal legislation. Congress as having power to enact 
respecting elections, § 324 
Penalties, 

See, also. Offenses, ante 
Violation of election laws, § 355 
People, election by defined, § 1, p. 12 
Permanent abode, residence for voting- purposes, § 19,. 
p. 40, n. 90 

Personal privilege, secrecy of ballots, § 201 

Personal right, voting, § 2 

Petition, 

Contest of elections, § 268, pp. 376-^3 
Recount of ballots, § 291, p. 415 
Holding of election, withdrawal of signatures, § 
69 

Nominations, ante 

Vacancies, nomination to fill, § 93, p. 129 
Photographs, registration lists, § 50 
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Physical disability, 

Absentee voting on account of, § 210, p. 303 
Assistance to voters on ground of, § 208, p. 294 
Ballots, 

Marking ballots for physically disabled per¬ 
sons, primary elections, § 118, p. 164 
Unauthorized marking on account of, § 174, p. 
255 

Place, 

Canvass of returns, § 236 
Convention, nomination of candidates, § 100 
Count of votes, § 224 
Cross or mark, ballots, § 177 
General elections, notice of, § 72 
Holding of elections, §§ 76, 78, 199 
Payment of tax as respects qualification of voter, 
§ 29, p. 56 

Primary elections, applicable statutes, § 118, p. 
160 

Registration of voters, § 39 
Special elections, notice of, § 72 
Writing in name on ballot, § 180, p. 263 
Platform, political parties, courts as without juris¬ 
diction as to, § 88 

Pleading, action to recover damages from election 
ofiicers for rejection of vote, § 64, p. 88 
Pleading, contest of elections, §§ 267-273, pp. 376-393 
Admissions amounting to amendment, § 270, p. 
386 

Allegations required, § 268, p. 377 
Amendment, § 270, pp. 385-388 
Answers, § 269 
Bills of particulars, § 271 
Bribery, § 268, p. 379 
Change of result, § 268, p. 380 
Complaint, § 268, pp, 376-383 
Counter contest, § 269 

Declaration of contestee’s election, § 268, p. 381 
Definiteness, petition as subject to motion to 
make definite, § 272 • 

Demurrer, § 272 

Election of contestant, § 268, p. 381 
Evidence admissible under, § 273, p. 391 
Piling of, 

Complaint, petition, or notice, § 268, p. 376 
Idlest or answer, § 269 
Fraud, § 268, p. 379 

Grounds of contest as required to be alleged, § 
268, p. 378 

Holding of elections, allegations as to, § 268, p. 
377 

Initial pleadings, § 268, p. 376 
Intimidation, § 268, p. 379 
Irregularities, § 268, p. 380 
Issues, § 273, pp. 399-393 
Judgment in conformity to, § 305 
Jurat to petition, § 268, p. 383 
Matters in abatement, § 269 
Mistake, § 268, p. 379 
Motions, § 272 

Names of voters, § 268, p. 382 
New mattei*s, § 270, p. 386 
Notice, § 268, pp. 276-383 
Objections, § 272 
Petition, § 268, pp. 376-^93 
Pleas, S 269 


Pleading, contest of elections—Continued, 

Prayer for relief, § 268, p. 382 
Plea or answer, § 269 
Primary elections, § 125, pp. 183-189 
Reply, § 269 

Requisites in general, § 267 

Right to maintain action as required to be al¬ 
leged, § 268, p. 377 
Rules applicable to, § 267 
Service, 

Complaint, petition, or notice, § 268, p. 376 
Plea or answer, § 269 

Signatures to petition by electors, § 268, p. 382 
Statement, § 268, pp. 376-383 
Strict technical rules of pleading as required to 
be complied with, § 267 
Striking on motion, § 272 
Subsequent pleading, § 269 
Swearing to, § 268, p. 383 

Technical rules of pleading in civil actions as ap¬ 
plicable, § 267 

Time for amendment of, § 270, p. 387 
Variance, § 273, pp. 399-393 
Verification, § 268, p. 383 
Plea or answer, § 269 
Waiver of objections to, § 272 
Pleas, contest of elections, § 269 
Pleasure, absence from home on account of, eligibil¬ 
ity to vote as absentee, § 210, p. 301 
Plurality of votes, 

Death of candidate receiving, next highest vote 
as controlling, § 243 

Nomination of candidates, primary elections, § 
119, p. 168 

Sufficiency to elect, § 241 
Police, 

Intimidation by as invalidating election, § 220 
Polling places, presence at, § 200 
Political authority, holding of election, § 66 
Political parties. 

Actions by or against committees, § 87 
Afiiliation, candidates, qualifications as to, § 131 
Assessments of candidates, x>ower of committee 
in respect of, § 87 
Ballots, 

Candidates as having right to have names 
printed in proper column, § 163 
Election of candidates for party position, § 
86, p. 115 

Official ballots, ante 

Burden of proof, existence of, § 84, p. 110 
Caucus check lists, use of in determining wheth¬ 
er signers of nomination papers are quali¬ 
fied, § 147, n. 33 

Certificate of nomination, necessity of, § 135 
Challengers, right to have present at polls, § 200 
Committees, §§ 85-87, pp. 110-;121 

See, also. Primary elections, post 
Actions by or against, § 87 
Appointment or election, § 86, p. 113 
Assessment of candidates, § 87 
Contest of election of, § 86, p. 116 
Declaration of candidacy for position of par¬ 
ty committeeman, § 86, p. 114 
Declination of designation as party commit¬ 
teeman, § 86, p. 114 
De facto comnoitteqs, $ 85 
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Political parties—CJontiniied, 

Committees—Continued, 

Eligibility to position of committeeman, § 85 
Executive committee, post, this head 
Fees or emoluments, § 85 
Holding over in oflace, § 86, p. 117 
Injunction against those usurping office, § 88 
Liability, § 87 

Nominating petitions for committeemen, § 86, 
p. 113 

Nominations by, §§ 103, 105 

Objections to election of committeemen, § 86, 

p. 116 

Organization, § 85 
Powers and duties, § 87 
Proportional voting power, § 87 
Public office, § 85 
Qualification of members, § 85 
Recognition of legally elected committee, § 85 
Regulation of nominations, § 91 
Removal from county as terminating right to 
hold office, § 86, p. 117 
Rescission of nomination, § 94 
Residence requirements of candidates for po¬ 
sition, S 85 

Resignation or removal, § 86, p. 118 
Statement of receipts and expenditures, § 
216, p. 314 

Tenure of office, § 86, p. 117 
Vacancies, § 86, p. 118 
Filling of, § 86, p. 115 

Committee chairman as having ex¬ 
clusive power to fill vacancies in 
nomination, § 93, p. 128 
Voting power, § 87 

Conduct of election of candidates for party posi¬ 
tion, § 86, p. 115 

Contest of election of party committeeman, § 86, 

p. 116 

Conventions, jurisdiction of court in matters in¬ 
volving, § 88 

See, also, Nominations, ante 
Count of votes, designation of representative to 
assist in, § 225 

County committees, status of, § 85 
He facto officers and committees, § 85 
Defined, § 84, p. 107 

Discipline, court as without power to interfere 
in matters of, § 88 

Eligibility of candidates, committee as having 
power to pass on, § 87 
Emblem, use of party emblem, § 87 
Official ballots, § 159, pp. 232-235 
Executive committee. 

Eligibility to membership, § 85 
Injunction against those usurping office, § 88 
Powers and duties, § 87 
Existence of, § 84, p. 110 

Factional disputes, use of name and emblem on 
ballot, § 159, p. 234 
Formation and operation, § 84, p. 108 
Government, courts as without power to interfere 
in matters involving, § 88 
Illegal voting at caucuses of, criminal liability, § 
325 

Inherent right to form or organize, § 84, p. 108 
Injunction in respect of, § 88 j 


Political parties—Continued, 

Judicial supervision, § 88^ 

Legislative interference with regulations, § 84, p. 
108. 

Liabilities of officers or committees, § 87 
Local committees, § 85 
Membership, § 84, p. 109 
Name, § 84, p. 110 

Use of party name, § 87 

Official ballots, § 159, pp. 232-235 
National committeemen, election of, § 86, p. 113 
National convention, conclusiveness of decision 
of, § 88 

Nature of, § 84, p. 107 
Necessity for, § 84, p. 108 
Nominations, ante 

Objections to election of officers or committees, § 
86, p. 116 

Officers, §§ 85-87, pp. 110-121 

Appointment or election, § 86, p. 113 
De facto officers, § 85 

Discretion of committee in respect to manner 
of selecting, § 86, p. 114 
Fees or emoluments, § 85 
Governmental status, § 85 
Holding over, § 86, p. 117 
Judicial supervision of election or removal, 
§ 88 

Liability, § 87 

Nominating petition, § 86, p. 113 
Powers and duties, § 87 
Public status, § 85 
Qualifications, § 85 
Removal of, § 86, p. 118 
Representation of, § 60, pp. 80-84 
Resignation or removal, § 86, p. 118 
Salary, § 85 

Tenure of office, § 86, p. 117 
Vacancies in office, § 86, p. 118 
Officers of election, representation of, § 60, pp. 
80-84 • 

Official ballots, ante 

Origin and history of, § 84, p, 108 

Petition, nomination by, § 107 

Platform, courts as without jurisdiction as to, 

§ 88 

Plenary powers as to affairs of parties, § 84, p. 
109 

Powers, § 84, p. 108 

Powers and duties of officers or committees, § 87 
Primary elections, 

Revoking call for, § 87 

Rules respecting qualifications of voters as 
controlling, § 115, p. 156 
Statements of candidate respecting party af¬ 
filiations, § 114 

Statutes, application to election of candi¬ 
dates for party committeemen, § 86, p. 
113 

Proxies, voting by, § 87 
Qualifications of members, § 84, p. 109 
Registration officers, representation of, § 42 
Removal of offlcera, § 86, p. 118 

Courts as without power to interfere, § 88 
Representation of by election officers, S 60, pp. 
80-84 

Returns, showing as to party vote, § 230 
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Political parties—Continued, 

Rights of, § 84, p. 108 
Rules and regulations. 

Force accorded to, § 88 
Power to make, § 87 

Secrecy of ballots as violated by rule requiring 
voter to repeal party affiliation, § 201 
Separate ballot boxes, providing at primary elec¬ 
tions, § 118, p. 160 

Separate canvass of returns and separate decla¬ 
ration of result made to, primary elections, 
§ 119, p. 167 

Standard of procedure for convention, § 88 
Statement of expenses, candidates for party po¬ 
sitions as required to file, § 86, p. 115 
- Termination of, § 84, p. 110 

Time, element of as essential to formation, § 84, 

p. 108 

Treasurer willfully failing to file statement of 
campaign contributions, indictment charging, 
§ 346 

Trust fund, assessments collected from candidates 
for expense of primary, § 87 
Usages, government by, § 84, p. 109 
Use of party name or emblem, § 87 
Usurpation of office, injunction to prevent, § 88 
Vacancies in office, § 86, p. 118 
Voting power of members of committee, § 87 
War chests, statutory prohibition against, § 216, 
' p, 315 

Watchers, right to have present at polls, § 200 
Political right, voting, § 2 
Political subdivisions, districts as, § 53 
Poll books. 

Contest of elections, admissibility in evidence, § 
276 

Defacing or altering, criminal liability, § 334 
Returns, inclusion of, § 230 
Poll clerk, signing of ballot by before delivery to 
voter, § 55, n. 61 
Poll lists. 

Ballots, numbering to correspond to number of 
voter on, § 171 

Contest of elections, conclusiveness, § 284 
Delivery to election board, time of, § 197 
Possession of by officers during elections, § 197 
Poll tax. 

Indictment for advancing money to pay, § 346 
Payment of, 

By another, criminal liability, § 334 
Condition precedent to exercise of right of 
suffrage, § 29, p. 52 

For voter, as disqualifying candidate, § 118, 
p. 165 

Officers, § 58 

Place of payment as respects qualification of 
voter, § 29, p. 56 

Primary elections, payment as essential to 
participation of elector in, § 115, p. 158 
Presumption of payment as respects qualification 
of voter, § 29, p. 57 
Polling places. 

Absence from polls, eligibility to vote as absentee, 
§ 210, p. 301 

Candidates, presence at without proper creden¬ 
tials, § 200 

Change of, legislative sanction, § 78 
29 C.J.S.-90 


Polling places—Continued, 

Compartments or booths, providing with, § 195 
Crowding of, § 200 
Designation of, § 199 
Districts, location within, § 199 
Electioneering within designated distance of, § 
200 

Exclusion of unauthorized persons from, § 200 
Notices of election posted at, § 74 
Police, presence at, § 200 
Precincts, location within, § 199 
Statutory provisions, compliance with, § 193 
Voting booths, providing of, § 195 
Polygamy, voting, disqualification of polygamist, § 33 
Popular election, defined, § 1, p. 22 
Possession, voters, disqualification as result of desert-' 
ing from army or navy, § 32 
Posting, notice of election, § 74 
Postponement, canvass of returns, § 236 
Prayer for relief, contest of elections, § 268, p. 382 
Plea or answers in, § 269 
Precincts, §§ 53, 54, pp. 69-72 ' 

Consolidation or change of boundaries, § 54 
Districts distinguished, § 1, p. 21 
Doubt as to precinct in which to cast vote, § 199 
Nunc pro tunc order redistricting, § 54, n. 10 
Polling places, location within, § 199 
Residence in, qualification of voter, § 19, p. 42 
Unorganized counties, establishment of, § 54 
Pre-election expense account, Corrupt Practice Act, 
requirements as to filing of, § 216, p. 314 
Pre-election pledges, candidates, qualifications* as af-' 
fected, § 134 
Preferential voting, 

Count of votes under, § 226 
Primary elections, § 118, p. 160 
Statutory provisions, § 12 
Effect given to, § 242 
Voting machines, § 203, n. 1 
Preliminary proceedings, prosecution for violation of 
election laws, §' 338 

Premature closing of polls, effect, § 198, n. 10 
Premature contest of elections, effect, § 258 
Preparatory steps, holding of election, § 68 
Presidential elections, betting on result, offense of, 
§ 328 

Presidential electors, 

Absentee voting for, validity of statutes author¬ 
izing, § 210, p. 300 

Collective voting for, § 174, p. 255, n. 29 
Nomination of, method of, § 91 
Petition of electors, § 106 
Official ballots, square for voter’s mark after, 
§ 156 

Primary elections, statutes relating to as ap¬ 
plicable to nominations for, § 111, p. 147 
Voting machines, names as required to be placed 
on, § 161 
Presumptions, 

Ballots, legality or validity of, § 119, p. 170 
Certificate of elections, § 240, p. 350 
Contest of elections, ante 

Disfranchisement, continuance in case of ex- 
copvicts, § 33 

Illegal voting, prosecution for, § 349 
Marking of ballots, contest of'elections, § 274, p, 
396 
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Presumptions—Continued, 

Mutilated ballots, § 151' 

Nominations, objections to, § 148, p. 218 
Notice of elections, § 75 
Objections to nomination, § 148, p. 218 
Officers, performance of duties, § 274, p. 393 
Poll tax, payment of as respects qualification to 
vote, § 29, p. 57 

Primary election contests, § 126, p. 189 
Review, § 128, p. 197 

Prosecutions for violation of election laws, § 349 
Qualifications of signers of nominating petition, 
§ 148, p. 218 

Residence for voting purposes, § 19, p. 40, n. 90 
Return, date of, § 229 
Validity of election, § 274, p. 393 
Voting machines, registering of votes, § 274, p. 
396 

Prima facie evidence. 

Contest of elections, 

Certificate of recount as, § 293 
Returns as, § 286 
Tally sheets as, § 285 ' 

Notice of election, posting of, § 75 
Prima facie proof, certificate of election, § 240, p. 350 
Primary county boards, judges of primary elections, 
appointment of, % 56 
Primary elections, 

Absentee voting, § 118, p. 160 
Affidavits, requirement as to affidavit by candi- 
• date respecting qualifications, § 114 
Affiliation with party, requirements as to, § 115, 
p, 157 

Appeal and error. 

Election contests, § 128, pp, 196-199 
Record, § 128, p. 197 
Recount proceedings, § 119, p. 174 
Assessment of candidates for expense of, political 
parties as authorized, § 87 
Assistance of voters, § 118, p. 162 
Authentication of ballots, statutory provisions, § 

118, p. 161 

BaUot, § 118, pp. 160-166 
Ballot boxes, providing separate boxes for politi- 
cal parties, § 118, p. 160 
Betting on, offense of, § 328 
Blank spaces furnished on ballot, § 118, p. 161 
Boards of election, § 116 
Boards or commissions, 

Canvass of returns, § 119, p. 167 
Recount of ballots, § 119, p. 172 
Booth, failure of officials to furnish as invalidat¬ 
ing election, § 118, p. 164 
Bribery, 

Criminal liability, §§ 331, 332 
Disqualification of candidate on showing of, 

§ 118, p. 164 

Pleading of in contest, § 125, p. 184 
Campaign workers, employment of as rendering 
election invalid, § 118, p. 164 
Cancellation of enrollment of voters, § 115, p. 157 
Canvass of returns, § 119, pp. 166-175 
Ascertainment of, § 119, p. 167 
Correction of errors, § 119, p. 170 
Irregularities In, § 119, p. 170 
Powers and duties of boards and officers § 
119. D. 167 


Primary elections—Continued, 

Canvass of returns—Continued, 

Recount of ballots, § 119, p. 171 
Separate canvass, § 119, p. 167 
Setting aside, § 119, p. 172 
Variance, § 119,'p. 167 
Casting of ballots, § 118, p. 162 
Certificate of nomination, necessity of, § 135 
Certification of result, § 119, p. 166 
Challenge of candidacy, petition of electors for 
nomination of candidate after, § 113, p. 152 
Change of party affiliation, § 115, p. 157 
Characterization or description before or after 
name of candidate on ballot, § 118, p. 162 
Clerical errors in tabulating returns, correction 
of, § 119, p. 170 

Closing of polls, time for, § 118, p. 163 

Color, qualifications of voters as to, § 115, p. 158 

Committee, 

Calling off of election by, § 111, p. 148 
Conditions imposed by on candidates, § 114 
Contest as maintainable against, § 121 
Designation of candidates at, § 113, p. 150 
Determination* of. 

Contest, § 127, p. 194 
Number of candidates, § 113, p. 151 
Objections to nomination, § 146 
Jurisdiction of election contest, § 122 
Tabulation of votes and promulgation of re¬ 
turn, § 119, p. 167 

Tie vote, nomination of candidate in place of 
§ 119, p. 169 

Common law, unknown at, § 111, p. 146 
Conditions imposed on candidates, § 114, p. 15*^ 
Conditions precedent, recount of ballots, § 119 
p. 172 

Conduct of elections, .§ 118, pp. 160-166 
Consolidation of other election with, § 111 , p. 14( 
Constitutional provisions, ante 
Construction of statutes relating to, § 111 , p. 14J 
Contests, §§ 120-129, pp. 175-199 
Abatement, § 127, p. 196 
Additional time for’ taking evidence, § 127 
p. 193 

Admissibility of evidence, § 126, p. 190 
Affidavits, 

Complaint supported by, § 125, p. 186 
Pleading in form of, § 125, p. 183- 
Against whom maintainable, § 121 
Amendment of pleadings, § 125, p. 188 
Answer in, § 125, p. 186 

Amendment of, § 125, p. 189 
Appeal and error, § 128, pp. 196-199 
Appearance,' § 124 

Bill of exceptions on review, § 128, p. 197 
Board of elections, contest as not maintain 
able against, § 121 
Bond for costs, § 129 
Bond on appeal, § 128, p. 197 
Bribery, allegations as to, § 125, p. 184 
Burden of proof, § 126, p. 189 
By whom maintainable, § 121 
Certiorari, review by, § 122 

Scope of inquiry on, § 127, p. 195 
Chambers, hearing had in, § 127, p. 195 
Circumstantial evidence, sufficiency of, § 12 < 
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Primary elections—Continued, 

Contests—Continued, 

Collateral attack on prior judgment of court, 

§ 127, p. 195 

• Committee or tribunal, determination by, § 
127, p. 194 

Complaint or petition, § 125, p. 183 
Computation of time for instituting, § 123 
Conclusiveness of decision on, § 122 ; § 128, 
p. 197 

Constitutional provisions, § 120 
Costs, § 129 

Counter contest, § 125, p. 186 
Counting votes, § 127, p. 193 
Courts as authorized to review decisions, § 
122 

Default judgment, § 127, p. 193 
Demurrer, § 125, p. 187 
Depositions, § 127, p. 193 
Determination, § 127, pp. 192-196 
Discretion of court in determining course of 
trial, § 127, p. 193 
Dismissal, § 127, p. 196 
Appeal, § 128, p. 199 

Disqualification or ineligibility of candidate 
as ground for, § 120 
Equity, jurisdiction of court of, § 122 
Evidence, § 126, pp. 189-192 
Excluding vote, § 127, p. 193 
Fact questions, § 127, p. 194 
Filing of pleading, § 125, p. 183 
Final nature of decision, § 128, p. 197 
Findings, § 127, p. 194 
Form, § 120 
Grounds of, § 120 

Burden of proof as to, § 126, p. 189 
Complaint or petition as required to 
state, § 125, p. 183 
Hearing, § 127, pp. 192-196 
Appeal, § 128, p. 190 
Inherent right of candidate, § 120 
Inquiry, § 120 
Irregularities, 

Complaint or petition as required to 
show, § 125, p. 183 
Sufficient ground, § 120 
Judgment, § 127, p. 196 
Judicial nature of proceedings, § 120 
Jurisdiction, § 122 

Legislative authority to enact law authoriz¬ 
ing, § 120 

Limitations in respect of, § 123 

Majority vote received by candidate, § 120 

Mandamus, § 120 

Mode of. § 120 

Motions, § 125, p. 187 

Nature of inquiiT, § 120 

New election, ordering of, § 127, p. 196 

Nonsuit, § 125, p. 183 

Notice, § 124 

Appeal, § 128, p. 197 
Intention to file, § 125, p. 185 
Objections imposed as necessary to pre¬ 
serve ground of, § 120 
Oral testimony, § 127, p. 193 
Order in, § 127, p. 196 
Particularit;y in pleading, § 125, p. 183 


Primary elections—Continued, 

Contests—Continued, 

Party rules establishing rights, § 120 
Persons by and against whom maintainable, 
§ 121 

Pleading, § 125, pp. 183-189 
Presumptions, § 126, p. 189 
Review, § 128, p. 197 
Procedure, § 120 
Process, § 124 

Actual service within time limit as un¬ 
necessary, § 123 
Purpose of court, § 120 
Quo warranto, § 120 
Record on appeal, § 128, p. 197 
Recount of ballots in, § 119, p. 171 
Remand on appeal, § 128, p. 198 
Reply, § 125, p. 186 
Return of service, § 124 
Reversal of judgment on appeal, § 128, p. 198. 
Review, § 128, pp. 196-199 
Scope of inquiry, § 127, p. 194 
Segregation of illegal votes, § 127, p. 193 
Separation of witnesses § 127, p. 194 
Service of notice or process, § 124 
Statutory provisions, § 120 
Substituted service, § 124 
Successful candidate as having right to in» 
stitute, § 121 

Sufficiency of complaint, § 125, p. 183 
Supporting affidavits, § 125, pi 186 
Amendment to, § 125, p. 189 
Tampering with ballots, fact question as to, 
§ 127, p. 194 

Technical exactitude in pleading as not neces-> 
sary, § 125, p. 183 
Temporary injunction, § 122 
Throwing out illegal votes, § 127, p. 194 
Time for, 

Hearing, § 127, p. 195 
Instituting, § 123 

Transcript of evidence on appeal, § 128, p. 197 
Unsuccessful candidate as entitled to main¬ 
tain, § 121 
Venue, § 122 

Verification of complaint, § 125, p. 186 
Violation of corrupt practice act as ground^ 
§ 120 

Waiver of secrecy of ballots, § 126, p. 191 
Weight and sufficiency of evidence, J 126, p. 
191 

Written pleadings, § 125, p. 187 
Controlling effect of statutes relating to, § 111, p. 
148 

Conventions, statutes as abolishing or supersed-. 
, ing nomination of candidates by, § 97 

Correction of errors in, § 119, p. 169 
Corrupt Practice Act, ante 
Costs, i*ecount of ballots, § 119, p. 175 
Count of votes, irregularities in, § 119, p. 170 
Counter contest, § 125, p. 186 
Counting of ballots, § 119, p. 167 
Cumulative voting, § 118, p. 160 
Custody of ballots, § 119, p. 169 
Deceased candidates, count of votes cast for, § 
119, p. 169 
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Declaration of, 

Candidacy, filing of, § 114 
Nomination, § 119, p. 167 
Defined, § 1 , p. 14 

Degree of party fealty, statutory requirements as 
to, § 115, p. 157 

Demand, recount of ballots, § 119, p. 172 
Designating petitions, forgeries, board of elections 
as without power to pass on, § 147, n. 30 
Designation of candidates. § 113, pp. 150-153 
Detachable slips forming part of ballot, § 118, p. 
161, n. 51 

Discrepancies between tally sheets of votes, effect 
of, § 119, p. 170 

Disorderliness, criminal liability, § 334 
Election of candidate at, § 119, p. 171 
Electors, qualifications of, § 115, p. 155 
Eligibility of candidates, power to determine, § 
119, p. 167 

Enrollment of voters, § 115, p. 157 

Errors in conduct of election, § 118, p. 163 

Exclusive mode of party nomination, § 111, p. 148 

Form of ballot, § 118, p. 161 

Fraud in conduct of, 

Criminal liability, § 331 
Setting aside for, § 148, p. 217 
Furnishing ballots, § 118, p. 161 
General election laws not applicable to, § 112 
Grouping of candidates, § 118, p. 161 
Guarantees concerning, § 112 
Illegal voting. 

Contest on ground of, § 120 
Criminal liability, § 325 
Indictment and information in prosecution 
for, I 341 

Inadvertent marks on ballot, § 118, p. 163 
Indication of choice by voter, § 118, p. 162 
Inspection of ballots by complaining candidate, § 
119, p. 167 % 

Integrity of ballots, § 119, p. 173 
Irregularities, § 119, p. 169 

Conduct of election, % 118, p. 163 
Contest on ground of, § 120 
Judges, 

Appointment of, § 56 

Concurrence in accepting or rejecting tender¬ 
ed ballots, § 147 

Legislative power to regulate nomination of can¬ 
didates for office, § 111, p. 147 
Liberal construction of statutes relating to, § 111, 
p. 149 

Limitation as to campaign expenditures, general 
election statute as not applicable, § 118, p. 166 
Mail delivery of petition of electors for nomina¬ 
tion of candidates by, § 113, p. 152 
Majority vote as necessary for nomination, § 119, 

p. 168 

Mandamus, contest, § 120 
Mandatory statutory provisions, § 111, p. 149 
Manner of voting, § 118, pp. 160-166 
Marking ballots, § 118, p. 162 
Method of voting, legislative power to prescribe, 
§ 118, p. 160 

Mutilated ballots, § 118, p. 163, n. 84 
Names of candidates, placing on ballot, § 118, p. 
161 


Primary elections—ContinTied, 

New political groups, numerical strength of party, 
§ 111, p. 147 

Next highest, vote, nomination of candidate re¬ 


ceiving, § 119, p. 160 

Nomination of candidates, §§ 111-129, pp. 146-199 
Acceptance of nomination, § 111, P* 147 
Affidavit by candidate respecting qu-alifica- 


LIUUO, g XJL-x ^ -ins 

Certificate of nomination as essential, § 135 
Challenge of candidacy, petition of electors 
after, § 113, p. 152 
Choice of nominees, § 1, p. 15 
Committees, designation of candidate, § 113, 


p. 150 

Conditions imposed on candidate, § 114 
Declaration of candidacy, § 114 
Designation of candidate, § 113, pp. 150-153 
Exclusive method of party nomination, § 111, 
p. 148 

Generally, § 111, pp. 146-149 
Legislative power to regulate, § 111, p. 147 
^Majority of votes as necessary, § 119, p. 168 
Necessity for primary, § 111, p. 148 
Next highest vote, § 119, p. 169 
Nonpartisan primary, § 111, p. 146 
Number of candidates, § 113, pp. 150-153 
Option in respect of, § 111, p. 148 
Payment of fee or assessment, § 114 
Petition of electors, § 113, p. 151 
Plurality of votes as necessary, § 119, p. 168 
Presentation of petition of electors, § 113, p. 
152 


Run-off primary, § 111, p. 147; § 113, p. 151 
Signature to petition of electors, § 113, p. 151 
Single candidate, § 111, p. 149 
Statement or affidavit as to qualifications of 
candidates, § 114 
Statutory provisions, § 111, p. 146 
Tie vote, § 119, p. 169 

Time for filing declaration of candidacy, § 114 
Vote necessary to, § 119, p. 168 
Nonpartisan offices, grouping of candidates for, § 
118, p. 162 

Notice of, § 117 

Number of candidates, § 113, pp. 159-153 
Numbering names of candidates on ballot, failure 
of officials to comply with statute as invali¬ 
dating election, § 118, p. 164 
Numerical strength of party, applicability of pri¬ 
mary laws as dependent on, § 111, p. 146 
Objections, aggrieved persons as authorized to 
make, $ 140 
Officers, § 116 

Appointment, § 56 

Ballots, ministerial duties in preparation of, 

§ 118, p. 161 

Canvass of returns, § 119, p. 167 
Contest as maintainable against, § 121 
Criminal liability for violations of laws, § 327 
Indictment.and information in prosecution for 
violation of election law, § 340, p. 454 
Jurisdiction of contest, § 122 
Ministerial duties in preparation of ballots, 

§ 118, p. 161 

Official b£dlots for use in, indictment in prosecu¬ 
tion for illegal giving of, § 346 
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Party affiliations, declarations or statements of 
candidate as to, § 114 
Party fealty, degree of, § 115, p. 157 
Payment of taxes, qualification of voters in re¬ 
gard to, § 115, p. 158 

Perforations of ballots by number, § 118, p. 161, 
n. 51 

Physically disabled electors, failure of officials to 
comply with statute as to manner of marking 
ballot for, § 118, p. 164 

Place of holding, applicable statutes. § 118, p. 160 
Pledge of support to nominees of parties, § 115, 
p. 157 

Plurality of votes cast as necessary for nomina¬ 
tion, § 119, p. 168 
Political parties, ante 

Poll tax, payment of as condition precedent to 
participation in, § 115, p. 158 
Prayer for recount of ballots, § 119, p. 172 
Preferential voting, § 118, p. 160 
Preparation of ballot, § 118, p. 161 
Presidential electors, statutes as applying to can¬ 
didates for, § 111, p. 147 
Prima facie right to vote at, § 115, p. 159 
Proclamation, § 117 

Protest, recount of ballots after, § 119, p. 172 
Purpose of primary law, § 111, p. 146 
•Qualifications of candidates, statement or affidav¬ 
it as to, § 114 

Qualifications of electors at, § 115, pp. 155-159 
Quo warranto, contest, § 120 
Unce, qualification of voters as to, § 115, p. 158 
Recount of ballots, § 119, p. 171 

Amendment of answer in proceeding for, § 
125, p. 189 

Appeal and error, § 119, p. 174 
Conduct of proceedings, § 119, p. 173 
Registration of voters. 

Necessity of, § 115, p. 156 
Validity of statute requiring registration on 
day of, § 13, p. 33, n. 10 

Registry book, failure of official to require voters 
to sign as invalidating election, § 118, p. 164 
Regulations concerning, § 112 
Regulatory nature of laws relating to, § 111, p. 146 
Requisites of ballots, § 118, p. 161 
Residence, qualifications of voters in regard to, § 
115, p. 158 
Review, 

. Election contests, § 128, pp. 196-199 
Recount proceedings, § 119, p. 174 
Revoking call for, executive committee of political 
party, § 87 

Rotating names of candidates, failure of officials 
to comply with statute requiring as invalidat¬ 
ing election, § 118, p. 164 
Run-off primary, § 111, p. 147 
Ballot boxes, § 118, p. 161 
Nomination of candidates, § 111, p. 147; § 113,, 
p. 151 

Writing in names of candidates, § 118, p. 163 
Safeguarding ballots, § 119, p. 169 
Secrecy, counting of ballots, § 119, p. 168 
Secrecy of vote, mandatory statutes safeguarding, 

§ 118, p. 162 


Primary elections—Continued, 

Separate canvass and separate declaration of re¬ 
sult for each political party, § 119, p. 167 
Sex, qualifications in regard to, § 115, p. 157 
Shortage of ballots, § 118, p. 161 
Solicitation of votes, disqualification of candidates 
on account of, § 118, p. 165 
Special contest boards, determination of objec¬ 
tions to certificate of nomination, § 147, n. 33 
Special election on day of, § 1, p. 14 
Specimen ballots, use of, § 118, p. 161 
Statutory provisions, post 

Successful candidate, right to have name appear 
on ballot as independent candidate, § 165 
Supervisory power over, boards of election, § 55 
Sworn statement in respect to campaign expenses 
by candidate, § 118, p. 165 
Tabulation of votes, § 119, p. 166 
Correction of errors, § 119, p. 170 
Tally sheets, .discrepancies between, § 119, p. 170 
Taxes, qualification of voters in regard to pay¬ 
ment of, § 115, p. 158 
Tie vote, § 119, p. 169 
Time for. 

Hearing of contests, § 127, p. 195 
Holding, § 117 
Votting, § 118, p. 163 
Typewritten ballots, use of, § 118, p. 161 
Undue influence by improper practice, constitu- 
• tional provisions for enactment of statute to 
prevent as including, § 324 
Vacancies, laws relating to method for nomina¬ 
tions as inapplicable to nominations to fill 
vacancies, § 93, p. 128 

Validity of ballots, power to determine, S 119, p. 
167 

Validity of statute, § 111, p. 149 
Variance, canvass of returns, § 119, p. 167 
Variations in elector’s signature on ballot stub 
from name on voting list, § 118, p. 160 
Vote necessary to nomination, § 119, p. 168 
Voting booths, marking of ballot in, § 118, p. 162 
Voting machines, § 118, p. 160 
Women, right to vote at, § 115, p. 158 
Writing in names, § 118, p. 163 

Candidate of one party written in on ballot 
of other party, § 119, p. 168 
Principal and agent. Corrupt Practice Act, setting 
aside elections for acts on part of agent, § 216, 
p. 313. 

Printed political matter, name and address of person 
or committee causing publication, criminal liabil¬ 
ity for publishing or distributing without, § 329 
Privilege, right to vote as, § 2 
Procedure, 

Contest of elections, ante 
Conventions, nomination of candidates, § 101 
Election districts, rearranging, § 54 
Officers or boards, § 55 
Registration of voters, § 46 
Process, 

Contest of elections, ante 

Objections to nominations, proceedings present¬ 
ing, § 142 
Proclamation,' 

Holding election, § 71 
Necessity of, $ 72- 
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Proclamation—Continued, 

Presumption as to notice by, § 75 
Primary election, § 117 
Proof, 

Contest of elections, § 273, pp. 390-393 
• Proceedings for recount of ballots, § 291, p. 
416 

Damages from election officers for rejection of 
vote, action for, § 64, p. 88 
Notice of election, § 75 

Prosecution for violation of election laws, § 347 
Registration of voters, qualifications, § 46 
Unregistered voters, right to vote, § 13, p, 35 
Property ownership, voters, qualification of, § 28 
Property right, 

Candidate, right to become candidate as, § 130 
Voting, f 2 

Proportional representation* vaeancies, law relating 
to as inapplicable to filling of, § 201 
Propositions, 

Ballots, submission of, § 170 
Oflacial ballots, submission of, irregularities in 
respect of, § 173, p. 251 

Prosecutions, violation of election laws, §§ 337-354, 
pp. 451-468 

- Indictment and information, ante 
Protested ballots, recanvass of, contest of elections, 
§ 289 

Proxy, voting by, § 201 
Political parties, § 87 

Public agency, county board of election commission¬ 
ers as, § 57 

Public entertainment, contributions to by candidate, 
campaign expenses within corrupt practice act as 
not including, § 118, p, 166 
Public policy, 

Secrecy of ballots as rule of, | 201 
Submission to voters of question of, statutory 
provisions, § 79 
Publication, 

Nominations, list of nominees, § 96 
Notice of election, § 74 
Punishment, violation of election laws, § 353 
Purpose, § 1, p. 11, XL 3 
Quad ballot, defined, | 149 
Qualifications, 

Candidates, ante 

Nominating petitions, signers of, § 110 
Officials of election, § 58 
Registration officials, | 42 
Voters, post 

Qualified elector, defined, § 1, p. 17 
Qualified voter, defined, § 1, p. 18 
Quasi judicial powers. 

Canvassing board, § 237, p. 342 
Blection commissioners, § 55 
Quasi records, returns as, § 229 
Quo warranto, 

Certificate of election as prima facie evidence 
cniHy, § 240, p. 350 

Common law; contest of election by, § 246 
Contes!t *pf election, 

Entertaining when remedy inapplicable or 
insufficient, § 247, p. 359 
Primary election, § 120 
Recount of ballots in proceeding in nature of, 

§ 291, p. 413 


Quo warranto—Continued, 

Contest proceeding distinguished, § 1, p. 21 
Irregularities in voting, persons authorized to 
maintain, § 140, n. 76 

Race, 

Denial, abridgement, or discrimination of right 
to vote on account of, § 8, pp. 27-30 
Liability of officers for damages, § 64, p. 88 
Qualification of voters as affected by, § 31 
Primary elections, § 315, p. 158 
Reading, inability of voter to read as ground for as¬ 
sistance in preparation of ballot, § 208, p. 294 
Reading and writing. 

Election officials, requirements as to, § 58 
Voters, requirement of, § 26 
Recanvass, 

Blank ballots, questions relating to, § 289 

Returns, powers as to, § 239 

Votes, 

Inspectors of elections, § 289, n. 21 
Protested ballots, questions relating to, g 
289 

Record, contest of elections, appeal, § 312 
Recordation, names of persons voting at election, § 
205 

Recount, defined, § 1, p. 22 
Recount of votes. 

Canvass of returns, § 237, p. 344 
Certificate of nomination, copy of judgment in 
recount proceedings serving purpose of, g 
135 

Contest of elections, ante 
Election officers, § 228 
Inspectors of election, § 228 
Primary election, § 119, p. itl 

Amendment of answer in proceeding for, g 
125, p. 189 

Conduct of proceedings, § 119, p. 173 
Statutory provisions, § 228 
Time, contest proceedings, § 291, p. 414 
Referendum, registration laws as applicable to, § 37 
Refreshments, treating electors to as violative of cor¬ 
rupt practice act, § 216, p. 318 
Registered qualified elector, defined, § 1, p. 17 
Registered voter, defined, § 1, p. 18 
Registration, §§ 36-52, pp. 60-69 

Absentee voters, transmission and deliveiy of cer¬ 
tificate of, § 210, p. 305 

Additional qualifications of electors, validity of 
law prescribing, g 13, p. 35 
Advising of, indictment in prosecution for un¬ 
lawfully advising, § 342 
Affidavit, 

Qualifications, condition precedent to right 
to register, § 13, p. 34 
Revision of voting lists, § 48 
Alteration of voting lists, § 48 
Appointment of boards, failure to appoint as 
rendering election void, § 54 
Assumed name, indictment or information in 
-prosecution for offense to register under, § 
342 

Board of (elections, duties and powers in respect 
of, § 55 - 

Boards of, failure to appoint as rendering elec¬ 
tion void, § 54 

Bribery in connection with, criminal liability, § 
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Certificate of registration, 

Necessity of, § 38 
Officials as required to give, § 46 
Certiorari, correction or revision of voting lists, 

§ 48' 

Challenge to unregistered voters, § 209 
Change of residence, transfer to correspond to, § 
52 

Civil liability of officers, § 45 

Compensation of officials, § 44 

Conclusiveness of registration lists, § 49 

Constitutional provisions, ante 

Copies of registration lists, public as entitled to, 

§ 50 

Correction of registration lists, § 48 
County seat elections, law as applicable to, § 
37 

Courts, correction or revision of voting lists, § 
48 

Criminal liability for violations of laws relating 
to, § 326 

Damages, liability of registration officers, § 45 
Defects, § 51 
Defined, § 1, p. 15 

Destruction of registration record, disfranchise¬ 
ment as not resulting, § 51 
Disci-etion of officials. 

Keeping of registration lists, § 47 
Preparation of registration list, § 46 
Revision of voting list, § 48 
Transfer of registration, § 52 
Disfranchisement, striking of name from regis¬ 
tration list as resulting in, § 48 
Double registration, criminal liability, § 326 
Duplicate registration certificate, issuance of, § 
50 

Election as including, § 1, p, 11, n. 2 
Fictitious peraon, indictment and information in 
prosecution for, § 342 
Fraud, 

Admissibility of evidence as prosecution for 
fraudulent registration, § 350 
Indictment and information in prosecution 
for, § 342 

Primary purpose of law as to prevent per¬ 
petration of, § 37 

Illegal registration, indictment and information 
in prosecution for, § 342 

Indictment and information in prosecution for 
violation of registration law, § 342 
Infiuenciiig voters to register, criminal liability, 
§ 332 

Inquiry as to qualifications, § 46 
Inspection of voting lists, § 50 
Intermediate registration, § 46 
Irregularities, § 51 
List of voters, 

Contest of elections. 

Admissibility of, § 276 
Conclusiveness, § 284 

Possession of by officers during election, § 
197 

Return as including, § 230 
Local laws regulating, § 13, p. 35 
Xx)cal option elections, law as applicable to, § 
fZl 


Registration—Continued, 

Mandamus to obtain copy of registration list, § 
50 

Mandatory nature of law requiring, § 38 
Municipal corporations, power to provide for, § 
13, p. 36 

Municipal elections, law as applicable to, § 37 
Nature of, § 38 
Necessity of, § 38 

Negligent failure of registrar to enter name, ef¬ 
fect of, § 51 

Nominating petition, signers of, § 110 
Nonregistered electors as entitled to vote, § 38 
Notice, correction or alteration of voting lists, § 
48 
Oath, 

Examination of applicant under, § 46 
Irregularities in administering as affecting 
right to vote, § 51 

Qualifications, condition precedent to right 
to register, § 13, p. 34 

Offenses, bribery in connection with, § 332 
Officers, §§ 41-^, pp. 62-90 
Appointment, § 42 
Civil liability, § 45 
Compensation, § 44 

Correction or alteration of voting lists, § 
48 

Ministerial duties, § 43 
Powers and duties, § 43 
Qualification, § 42 
Removal from office, § 42 
Representation of political party, § 42 
Rules and regulations, § 43 
Status as public officers, § 41 
Tenure, § 42 

Official register of qualified voters, list as consti¬ 
tuting, § 47 

Ordinances providing different method than law 
relating to, § 13, p. 36 

Parish elections, law as applicable to, § 37 
Personal appearance of applicant before registra¬ 
tion officials, § 46 

Personal right to have name remain on register 
or voting lists, § 48 
Persons entitled to, § 40 
Photographs of voting lists, § 50 
Place for, § 39 
Power to require, § 13, p. 32 
Precinct in which elector required to register, § 
39 

Preparation of registration list, discretion of offi¬ 
cials, § 46 

Presentation of proof as warranting vote, § 38 
Presumptions as to legality of vote not chal¬ 
lenged, § 38 

Prima facie evidence of qualification of voter, 
voting list as, § 49 

Primary elections, voters as required to register, 
§ 115, p. 156 
Proceedings for, § 46 

Procuring of, indictment in prosecution for, § 342 
Proof as to qualifications, § 46 
Qualification of applicants, inquiry as to, § 46 
Qualification of voter as determined by appear¬ 
ance of name on registration list, § 16 
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Regulations, 

Legislative power, § 13, p. 33 
Voting lists, § 50 

Residence, transfer to correspond to change in, 
§ 52 

Revision of voting lists, § 48 
School elections, law as applicable to, § 37 
Signing of name in voters* book, § 46 
Statutory provisions, post 
Strict compliance with statutes and charters re¬ 
quiring, § 38 

Striking of name from voting list, § 48 
Sworn statement of qualifications, § 46 
Time, § 39 

Irregularities in respect of as affecting right 
to vote, § 51 
Transfer of, § 52 

Uniform operation of laws relating to, § 13, p. 35 
Unlawful registration of voters, indictment and 
information in prosecution for, § 342 
, Voting lists, §§ 47-50 

Adding names to, § 48 
Affidavits, revision of lists, § 48 
Alteration of, § 48 

Appeals from rulings or decisions of court or 
registration officials in respect of, § 48 
Conelusiveness, § 49 
Copies for public, § 50 
Correction of, § 48 

Duplicate registration certificates, § 50 
Effect of, § 49 
Inspection of, § 50 
Keeping of, § 47 

Mandamus to obtain copies of, § 50 
Method of keeping, § 47 
Official register of qualified voters, § 47 
Personal right of elector to have name re¬ 
main on, § 48 
Photograph of, § 50 

Prima facie evidence of qualification of voter, 

§ 49 

Public nature of record, § 50 
Regulation as to, § 50 

Remedy of one whose name is erased from, 

§ 64, p. 88 

Removal of names, § 48 
Revision of, § 48 
Striking of name from, § 48 
Ward in which elector required to register, § 39 
Wrongful or improper erasure from registration 
list, effect of, § 51 

Registry book, primary elections, failure to require 
voters to sign as invalidating elections, § 118, p. 
164 

Regular election, defined, § 1, p. 15 
Regulation of vote, legislative power, § 201 
Rehearing, contest of elections, § 301 
Rejection of votes. 

Annulment of election on account of, § 211 
Canvass of returns, § 237, p. 345 
Contest of election, 

On ground of, burden of proof, § 274, p. 394 
Pleading names of voters, § 268, p. 382 
Recount proceedings, § 292 
Count of ballots, § 227 

Defective voting machines, votes cast on, § 227 


Rejection of votes—Continued, 

Disfranchisement of class, § 211 
Distinguishing marks on ballot, § 184 
Marks not made by voter, § 186 
Double marking of ballot, § 176; § 182, p. 266 
Election officers, § 211 
Fraud, conduct of election, § 217 
Illegal vote, § 219 

Indictment and information, prosecution of offi¬ 
cers for, § 340, p. 453 

Irregularities in conduct of election as warrant¬ 
ing, § 214, p. 308 

Legislative power to provide for, § 192 
Malice, pleading and proof in action to recover 
damage for, § 64, p. 89 
Officers, criminal liability, § 327 
Officers of election. 

Liability for damages, § 64, p. 87 
Bight to reject illegal vote, § 192 
Pleading in action to recover damages from elec¬ 
tion officers for, § 64, p. 88 
Presumptions, prosecution of election officer for, 
§ 349 

Primary election judges, concurrence in, § 147 
Proof in action to recover damages from election 
officers for, § 64, p. 88 
Returns, failure to make within time, § 229 
Unauthorized assistance to voter, § 208, p. 293 
Unauthorized persons admitted to polling place, 
§ 200 

Validity of election as affected by fraud or mis¬ 
take as to, § 211 
Voting twice at election, § 201 
Relatives, candidates, mutual understanding for sup¬ 
port of as Invalidating election, § 217 
Relief, coercion of voter drawing public relief, effect 
of, § 220 

Religious intimidation, validity of election as af¬ 
fected, § 220 

Religious qualification, voters, § 27 
Remedies, 

Ballots, irregularities in respect of, § 173, p. 254 
Contest of elections, §§ 246-248, pp. 355-360 
Removal from office, election officers, § 62 
Repeaters, 

Criminal prosecution. 

Conditions precedent, § 325 
Defense in, § 335 

Indictment and information in prosecution 
for repeating vote, § 341 
Sufficiency of evidence, § 351 
Punishment for repeating or voting more than 
once, common law, § 323 
Reply, contest of elections, § 269 
Primary election, § 125, p. 186 
Representatives, power to regulate election of, § 190 
Res gestae, contest of elections, declarations of vot¬ 
ers admissible as part of, § 280 
Residence, 

Absentee voting laws, validity as affected by al¬ 
leged violation of residence requirement, §' 
210, p. 300 

Ballots, writing in name as requiring insertion 
of, § 180, p. 266 

Candidates, requirements as to, § 130 
Contest of elections, jury questions as to, § 300 
Election commissioners, § 57 
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Residence—Continued, 

Inspectors at polling places, § 200 
Nominating petition, signers of, § 110 
Nominations, petition of electors as required to 
specify, § 108, p. 142 
Officers of election, § 58 
Political parties, committeemen, § 85 
Primary elections, qualifications of voters in re¬ 
spect of, § 115, p. 158 
Registration at place of, § 13, p. 34 
Transfer of registration to correspond to change 
in, § 52 
Votera, post 

Res judicata, contest of elections, judgment in, § 306 
Restrictive voting, statutory provisions, § 10 
Returns, §§ 229-233, pp. 331-336 
Alteration of, § 233 

Criminal liability, § 334 
Amendment, § 233 
Authentication, § 231 

Ballots or ballot boxes, inclusion of, § 230 
Canvass of returns, ante 
Caption, § 230= 

Certification, § 231 

To officer or board, § 229 
Clerical errors, correction of, § 233 
Clerk of elections, authentication by, § 231 
Contents of, § 230 
Contest of elections. 

Admissibility in evidence, § 276 
Prima facie evidence of result, § 286 
Relative weight of, § 288 
Continuing duty of officer to make, § 229 
Correction of, § 233 
Custody of, § 232 

Discarded ballots, statement as to, § 230, n. 10 
Envelope or package, sealing of, § 232 
Failure to make as invalidating election, § 229 
False certificate, sufficiency of evidence in pros¬ 
ecution for making, § 351 
Falsifying, criminal liability, § 327 
Forgery, § 237, p. 343 
Indictment for, § 346 
Form, § 230 
Forwarding, § 232 

Illegal votes, refusal to certify on account of, § 
231 

Inspectors of elections, authentication, § 231 
Irregularities, § 230 

Forwarding of, § 232 
Judges of election, authentication, § 231 
Jurat attached to, irregularity in, § 231 
Mail, delivery by, § 232 
Making of, § 229 
Mandamus, compelling by, § 229 
Corrected return, § 233 

Ministerial duties of officers in making, § 229 

Neglect to make, § 229 

New returns, § 233 

Oath, § 231 

Officers of election. 

Authentication, § 231 
Duties in respect of, § 229 
Party vote, showing as to, § 230 
Poll books, inclusion of, § 230 
Presumptions, date of, § 229 
Ouasi records, status as, § 229 


Returns—Continued, 

Records of court, § 231 
Refusal to make, § 229 
Registration list as included in, § 230 
Rejection of, § 230 

Rejection of vote for failure to make within time, 
§ 229 

Requisites of, § 229 
Review of, § 2^ 

Sealing of envelope or package in which placed, 
§ 232 

Signature, § 231 
Special returns, § 229 
Statements of results, § 230 
Statutory provisions. 

Form and contents, § 230 
Forwarding or transmitting, § 232 
Tally sheets, inclusion of, § 230 
Total number of votes cast, showing as to, § 230 
Transmission of, § 232 
Void returns, new return required, § 233 
Voting machines, form of when used, § 230 
Withdrawal of, § 233 
Written returns as essential, § 229 
Review, 

Appeal and error, ante 
Contest of elections, ante 

Prosecution for violation of election laws, § 354 
Revocation, nominations, § 94 

Rewards, offer of to secure election as disqualifying 
candidate, § 216, p. 317, n. 1 
Right to vote. 

Challenged voter, § 209 
Constitutional guaranty, § 6 
Damages as presumed from wrongful deprivation 
of, § 64, p. 89 

Discrimination on account of race or sex, § 8, pp. 
27-30 

Inherent nature of, § 201 
Naturalized persons, § 209 
Nature and source of, § 2 
Negroes, § 8, p. 28 

Proof of by unregistered voters, § 13, p. 35 
Registration as prerequisite to, § 13, p. 33 
Statutory provisions, § 7 

Women, constitutional and statutory provisions, § 

8, p. 28 

Roster, signing of by voter, § 205 
Rubber stamp. 

Ballots, supplying, of omissions by, § 173, p. 250 
Official ballots, initialing with, § 173, p. 253 
Rules and regulations. 

Boards or commissions, authority to promulgate, 
§ 55 

Political parties. 

Force accorded to, § 88 
Power to make, § 87 
Registration officials, § 43 
Secretary of State, conduct of elections, § 55 
Violations of, validity of election as affected, § 
214, p. 309 

Run-off primary. Primai-y elections, ante 
Sample ballots, - 

Arrangement of names of candidates, following 
official ballot, § 158 

Excess number, criminal liability of officers print¬ 
ing, § 327 
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Sample ballots—Continued, 

Purpose of, § 156 
School elections, 

Corrupt Practice Act, applicability to, § 216, p. 
313 

Registration laws as applicable to, § 37 
Viva voce vote, § 202 
Sealing, returns, § 232 
Secrecy, 

Absentee voter laws, validity as affected by lack 
of, § 210, p. 299 
Ballots, § 201 

Contest of elections, preservation of secrecy, 
§ 295, p. 420 

Numbering as violative of constitutional 
guaranty, § 171 

Counting of ballots, primary elections, f 119, p. 
168 

Exposure of ballots, § 206 

Party affiliation, rule requiring voter to reveal 
as violating requirement as to secrecy of 
ballot, § 201 

Primary elections, § 118, p. 162 

Mandatory statutes safeguarding vote, § 118, 

p. 162 

Waiver of secrecy of ballots in election con¬ 
test, § 126, p. 191 

Voting booths, construction so as to provide, § 
195 

Voting by secret ballots, § 201 
Secretary, 

Canvassing board, § 236, n. 9 
Election board, custody of records and files, § 55 
Secretary of State, 

Certificate of nomination. 

Filing with, § 137, p. 206 
Ministerial duties with reference to, § 156, 
n. 92 

Official ballots, 

Delegation of power to specify form to, § 156 
Rules and regulations respecting, § 155 
Petition for election, decision respecting as final, 

§ 82 

Rules and regulations, conduct of elections, § 55 
Voting machines, certification of type of machine 
to be used, § 153 

Security, 

Costs, contest of elections, § 321 
Deposit of for recount of votes, § 291, p. 414 
Senators, power to regulate election of, § 190 
Sentence, violation of election laws, § 353 
Separation of witnesses, primary election contests, § 
127, p. 194 
Service,* 

Pleadings, contest of elections, § 268, p. 376; § 
269 
Process, 

Contest of primary election, § 124 
Objections to nominations, proceedings pre¬ 
senting, § 142 
Setting aside elections, 

Bribery as ground for, § 218 
Fraud, § 217 

.In^Mdation of voters, § 220 
'Thr^ts to-voters, I 220 


Sex, 

Denial, abridgement, or discrimination of right 
to vote on account of, § 8, pp. 27-30 * 
Qualification as voter, § 30 

Primary elections, § 115, p. 157 
Sexual immorality, qualifications of voters as affect¬ 
ed, § 16 

Sheriff, publication and posting of order for special 
election, § 74 

Shortage of ballots, primary elections, § 118, p. 161 
Sickness, registration, failure to register because of, § 
13, p; 35 
Signature, 

Absentee ballots, § 210, p. 304 
Ballots, election officials, § 172 
Contest of elections. 

Notice, § 255 

Pleading signatures to petition for purpose 
of instituting, § 268, p. 382 
Nominating petition, 

Number of signers, § 109 
Political parties, § 86, p. 113 
Nomination of candidates, primary election, peti¬ 
tion of electors, § 113, p. 161 
Nominations, petition of electors, § 108, p. 141 
Official ballots, election officials, irregularities in • 
respect of, § 173, p. 252 
Petition for election, withdrawal of, § 69 
Returns, § 231 

Social intimidation, validity of election as affected, § 
220 

I Soldiers and sailors, voting of, § 210, p. 297 

Challenges of, judge of qualifications, § 209 
Solicitation of votes, primary elections, § 118, p. 165 
Source of right to vote, § 2 

Sovereign power, election as expression of, § 1, p. 11 
Special elections, 

Candidate actually elected as not deprived of 
right to office by calling of, § 244 
Conduct of, statutory provisions as applicable to, 

§ 191 

Constitutional provisions, notice of, § 73 

Defined, § 1, p. 14 

Distinctions, § 1, p. 14 

General election distinguished, § 1, p. 13 

Legislature as authorized to provide for, § 66 

Notice of, § 72 

Payment of taxes as condition precedent to right 
to vote at, § 29, p. 52 
Place, notice of, § 72 
Publication of notice of^ § 74 
Review by court, of order calling, § 82 
Statutory provisions, 

Notice of, § 73 
Order for, § 70 
Time, notice of, § 72 
Vacancies, filling of, § 70 
Special registration, defined, § 1, p. 15 
Special returns, officers of election, § 229 
Specimen ballots, primary elections, use of, § 118 n 
161 * « . 

Split ticket, proper method of voting, § 182, p. 268 
.Spoiled ballots, counting of, § 227 
Sports, contributions to by candidates, campaign ex¬ 
penses within corrupt practice act as not includ¬ 
ing, § 118, p. 166. 
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Stakeholder, money bet on result of elections, crimi¬ 
nal liability, § 328 
State, 

Electors of, defined, § 1, p. 17 

Suffrage, power to confer and regulate right of, 

§ 4 

Statement of expenditures, 

Candidates, validity of election as affected by 
failure to file, § 216, p. 313 
Political committees, § 216, p. 314 
Political parties, candidates for party positions 
as required to file, § 86, p. 115 
Statutory proceedings, holding of election, substantial 
compliance as sufficient, § 81 
Statutory provisions. 

Absentee voting, § 216, pp. 297-306 

Compliance with as essential, § 210, p. 301 
Form of ballots, § 210, p. 303 
Oath of voter, § 210, p. 304 
Absentees, primary elections, § 118, p. 160 
Age of voters, § 17 
Announcing name of voter, § 205 
Assessment of candidates for expense of primary 
elections, § '87 

Assistance to voters, § 208, p. 293 
Ballot boxes, compliance with, § 194 
Ballots, 

Disposition of, § 234 
Distinguishing mai’ks, § 183 
Double marking, § 182, p. 266 
Indication of choice, § 174, pp. 254-257 
Pasters, § 179 

Position of cross or mark, § 177 
Preservation of, § 234 
Stickers, § 179 

Writing in names, § 180, p. 263 
Betting on elections, criminal liability, § 328 
Boards or commissions, status of, § 57 
Bribery, criminal liability, § 332 
Campaign expenses, limitation as to amount 
which candidate may expend for, § 118, p. 168 
Candidates, 

Declaration respecting qualifications, § 130 
Withdrawal of candidacy, § 95 
Canvass of returns, § 222 

Board of canvassers, § 236 
Manner of making, § 235 
Powers and duties of canvassers, § 237, p. 
340 

Review, § 237, p. 347 
Certificate of nomination. 

Piling of, § 137, p. 206 
Time, § 137, p. 207 
Vacancies, § 136 
Challenges of voters, § 209 
Change of, 

Residence for voting purposes, § 21 
Voting places, § 78 ' 

Closing of polls, § 198 
Conduct of elections, § 190 

Primary election, § 118, p. 160 
Substantial Compliance as suffi-cient, § 214, p. 
317 

Consolidation of election districts or precincts, 
§54 

Construction, ante 


Statutory provisions—Continued, 

Contest of elections, § 245 

Affidavits verifying statement of grounds, § 
268, p. 383 

Amendment of pleading, § 270, p. 386 
Appeal and error, § 308 

Proceedings for review, § 310 
Conditions precedent, § 250 
Costs, § 819 

Exclusiveness of remedy, § 247, p. 358 
Pees of officers, § 322 

Grounds -limited to those enumerated, § 249, 
p. 360 

- Hearing, § 300 
Issues, § 273, p. 390 

Jurisdiction, §,247, p. 355; § 252, p. 364 
Liberal construction, § 247, p. 357 
Limitations, § 258 
Notice, § 254 

Opening of ballot boxes for examination, § 
295, p. 420 
Parties, § 261 
Pleading, § 268, p. 376 
Procedure, § 247, p. 356 

Proceedings for recount of votes, § ayi, p. 
413 

Process, § 254 
Recount of ballots, § 289 
Remedies, •§ 247, p. 355 
Security for costs, § 321 
Special proceeding, § 1, p. 20 
Trial de novo on appeal, § 315 
Venue, § 253 

Verification of pleading, •§ 268, p. 383 
Convention, 

Members authorized to participate in when 
nominating candidate, § 101 
Selection of delegates, § 98 
Corrupt practice act, ante 
Corruption, prevention of, § 7 
Count of votes, § 222 
Manner of, § 226 

Persons present or participating, § 225 
Tallying, § 226 
Time and place of, § 224 
Date of holding election, § 108 
Declaration of candidacy, time for filing, § 114 
Directoi7 statutes, ante 
Disfranchisement, conviction of crime, § 33 
Distinguishing marks, ballots, § 183 
Districts, boundaries of, § 54 
Division of election districts or precincts, § 54 
Electioneering within designated distance of poll¬ 
ing place, § 200 

Elector, qualifications, § 1, p. 16 

Filing certificate of nomination, § 137, p. 206 

Fraud, 

Prevention of, § 7 

Setting aside election for, § 217 ‘ - 

General election within meaning of, § 1, p. 13 
Holding election,'ante 

Independent candidates, use of name of eafcisting 
political party or organization, § 168 ' 

Instruction cards, furnishing of, § 196 
Majority of votes, requirement as to, § 242 
Mandatory statutes, ante 
Meaning of term as used in, § 1, p. 11 
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Statutory provisions—Continued, 

Nominations, 

Caucus, § 104 
Convention, § 97 

Limitations respecting nominations from 
same town or district, § 130 
Necessity of nomination, § 90 
Objections, persons authorized to make, § 140 
Petition of electors, § 106; § lOS, p, 141 
Number of signers, § 109 
Qualifications of signers, § 110 
Regulation of, § 91 

Nonpartisan candidates, use of word or name of 
existing political party or organization, § 
16S 

Notation of assistance to.voters, requirement as 
to, § 208, p. 294 
Notice of election, §§ 71, 72 
Primary election, § 117 
Requisites of, § 73 
Oath, absentee voter, § 210, p. 304 
Oath or declaration of voter as to disability or 
other ground for assistance, § 208, p. 294 
Objections to nominations, courts as authorized 
to determine, § 148, p. 216 
Offenses, § 324 
OfiScers, § 55 

Assistance to voters, § 208, p. 293 
Compensation of, § 63 
Defined, § 1, p. 22 
Primary elections, § 116 
Qualifications, § 58 

Representation of political party, § 60, p. 80 
Ofldcers of election, 

Appointment or election, § 59, p. 77 
Removal from ofSice, § 62 
Official ballots, § 153 

Appearance of name of candidate more than 
once, § 169 

Arrangement of tickets on, § 158 
Designation of officers, § 160 
Distribution of* § 155 
Form, § 156 
Indorsement, § 172 

Placing of names of candidates on, § 162 
Political party as entitled to have name 
- placed on, § 159, p. 232 
Preparation and furnishing of, § 155 
Printed names appearing on, § 161 
Submission of questions or propositions, § 
170 

Opening of polls, § 198 
Order of election, requisites of, § 70 
Penalty for violations of election laws, recovery 
of, § 355 

Place of election, § 199 

Primary elections, § 118, p. 160 
Poll tax, payment of as condition precedent to 
exercise of right to vote, § 29, p. 53 
Polling places, compliance with, § 193 
Preferential voting, §§ 12, 242 
Primary electicms, 

Binding effect of party rules, § 111, p. 147 
Certification of result, § 119, p. 166 
Conditions and requirements of candidates, § 
114 


Statutory provisions—Continued, 

Primary elections—Continued, 

Contest, § 120 
Costs, § 129 
Pleading, § 125, p. 183 
Process, § 124 
Review, § 128, p. 196 
Definition of, § 1, p. 14 

Designation of candidates for nomination, § 
113, p. 151 
Officers of, § 116 

Qualifications of voters at, § 115, p. 156 
Recount of ballots, § 119, pp. 171,173 
Safeguarding of ballots, § 119, p. 169 
Tabulation of votes, § 119, p. 166 
Vote necessary to nomination, § 119, p. 168 
Property qualifications of voters, § 28 
Qualification of voters, § 15 

Payment of taxes, § 29, p. 51 
Power to prescribe, § 13, p. 31 
Residence, § 19, p. 39 

Rearrangement of election districts or precincts, 
§ 54 

Recording names of persons voting, § 205 
Reco-unt of vote, § 2^ 

Registration, § 13, p. 32; § 37 

Conclusiveness of registration lists, § 49 
Correction or alteration of voting lists, § 48 
Penalty for violation of laws, § 326 
Proceedings for, § 46 
Regulation o-f, § 13, p. 33 
Strict observance of provisions, § 51 
Transfer of, § 52 
Voting lists, § 47 

Registration officials, compensation, § 44 
Residence for voting purposes. 

Determination of, § 19, p. 41 

Inmates of public or charitable institutions, 

§ 23 

Public employees, § 24 
Students, § 22 
Restrictive voting, § 10 
Returns, 

Form and contents, § 230 
Forwarding or transmitting, § 232 
Right to vote, §§ 7, 201 
Women, § 8, p. 28 
Secrecy of vote, § 201 
Special elections. 

Notice of, § 73 
Order for, § 70 

Submitted questions, majority vote as sufficient 
on, § 242 

Suffrage, regulating right of, § 7 
Tallying of votes, § 226 
Time of holding election, § 198 
Transfer of registration, § 52 
Violation of election laws, criminal liability, § 
324 

Voters, defined, 11, p. 18 

Voting booths, compliance with, § 195 

Voting machines, 

Canvass of returns in respect of, § 237, n. 

345 * y V 

Primary Sections, § 118, p. 160 
Validity of statutes authorizing use of, § 203 
Women, right to vote, § 8, p. 28 
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Statutory provisions—Continued, 

Writing in name on ballots, § 180, p. 263 
Stay of proceedings, contest of elections, appeal, § 
311 

Stickers, ballots, 

Misplacing of as distinguishing mark, § 189, p. 
276 

Use of as authorized, § 179 
Vacancies, names of candidates to fill inserted on 
official ballot by use of, § 166 
Stipulations, contest of elections, 

Continuance by, § 298 
Recount of ballots, § 292 

Stubs, ballots, visibility at time of final delivery, § 
206 

Students, residence for voting purposes, § 22 
Stuffing ballot box, criminal liability, § 327, n. 34 
Submitted questions. 

Ballot boxes, supplying separate boxes for, § 194 
Calling election to consider, § 70 
Canvassing board, power to declare result on, § 
240, p. 349 

Certification of, official ballots, § 156 
Contest of elections, 

Notice, § 256 
Parties, § 264 

Right to contest, § 247, p. 358 
Holding of election on, § 79 
Majority vote as sufficient on, § 242 
Notice of election on, § 73 
Petition, presentation of as condition precedent 
to holding of election, § 69 
Registration laws as applicable to election on, 
§ 37 

Special election on, § 1, p. 14 

Term as including determination of, § 1, p. 11 

Tie vote, effect of, § 244 

Voting machines, 

Question of voting by, § 153 
Use of, § 203 

Subpoena duces tecum, grand jury, power of court to 
issue to require ballots at, § 338 
Substituted nomination, names of candidates on ofil- 
cial ballots, § 166 

Substituted service, contest of election, primary elec¬ 
tions, § 124 
Suffrage, 

Ballot as synonymous with, § 149 
Extending right of, §S 9-12 
Nature of right, § 2 

Race, denial, abridgement, or discrimination on 
account of, § 8, pp. 27-30 

Registration as regulation of exercise of right of, 

§ 1, P. 15 

Registration laws as abridging constitutional 
right of, § 13, p. 33 
Restricting right of, §§ 9-12 
Sex, denial, abridgement, or discrimination on 
account of, § 8, pp. 27-30 

State, power to confer and regulate right of, § 4 
Statutory provisions, regulating right of, § 7 
Territories, regulating .exercise of right, § 3 
Vested right, § 2 
Sui generis, election laws as, § 7 
Summary proceedings, contest of elections, $ 247, p. 
357, n. 28 


Sunday, 

Certificate of nomination, last day for filing fall¬ 
ing on, § 137, p. 209 

Contest of elections, exclusion in computation of 
time for instituting, primary election, § 123 

Superfluous cross, ballots. 

Distinguishing mark, § 189, p. 273 
Marking with as Invalidating, § 180, p. 264 
Superintendent of elections, inspection of ballots and 
ballot boxes, § 55 

Supersedeas, contest of elections, appeal as, § 311 
Supervisors, federal elections, power of Congress to 
provide for, § 192 

Supplementary caucus, nominations by, § 104 
Supplies, ofilcers of election, liability for supplies 
purchased, § 64, p. 89 
Supporting affidavits. Affidavits, ante 
Surname, candidates. 

Printing on official ballots, § 161 
Writing in name on ballots, § 180, p. 265 
Swapping votes, punishment for, common law, § 323 
Synonymous terms, voter and elector, f 1, p. 16 
Tabulation of vote, primary elections, § 119, p. 166 
Correction of errors, § 119, p. 170 
Tally, count of votes, § 226 
Tally sheets. 

Canvass of returns as including record of count 
■on, § 235 

Contest of elections. 

Admissibility in evidence, § 276 
Prima facie evidence of result, § 285 
Defacing or altering, criminal liability, § 334 
Returns as Including, § 230 
Tampering with ballots. 

Burden of proof as to, contest of elections, § 274, 
p. 396 

Election as invalidated, § 217 
Recount of in contest of election in case of, | 
290 

Tax receipt, evidence of payment of tax as respects 
qualification to vote, § 29, p. 57 
Taxes, payment of as qualification for voting, § 29, 
pp. 51-57 

Primary elections, § 115, p. 158 
Taxpayers, voters distinguished, § 1, p. 18 
Telegraph, payment of tax by as qualifying voter, § 
29, p. 55 

Temporary closing of polls, election as invalidated by, 
§ 198 

Temporary injunction, primary election contest, court 
as having jurisdiction to issue, § 122 
Tenure of office, registration officials, § 42 
Territories, regulation of right of suffrage, § 3 
Threats, 

Setting aside election on account of, § 220 
Voters prevented from exercising franchise by, 
effect, § 214, p. 310 
Tie vote, 

Contest of elections, ante 
Effect, § 244 

Primary elections, § 119, p. 169. 

Recount of ballots, contest of elections, § 290 

Time, 

Amendment of pleadings, contest of elections, § 
270, p. 387 

Canvass of returns, $ 236 
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Time—Continued, 

Certificate of, 

Election, issuance of, § 240, p. 349 
Nomination, filing of, § 137, p. 207 
Contest of elections, ante 
Conventions, nomination of delegates, § 100 
Count of votes, § 224 
Declaration of candidacy, filing of, § 114 
General election, notice of, § 72 
Holding of election, ante 
Judgment in election contest, § 303 
Nominations, 

Objections to, § 141 

Hearing on, § 148, p. 219 
Petition of electors, § 108, p. 143 
Objection to, 

Ballots, § 173, p. 254 
Nomination, § 141 

Hearing on, § 148, p. 219 
Official ballots, distribution, § 155, n. 59 
Opening or closing of polls, § 198 
Payment of tax as respects qualification of voter, 
§ 29, p. 56 

Petition for election, submitted question, § 69 
Poll list, delivery to election board, § 197 
Primary elections, ante 
Publication of notice of election, § 74 
Recount of votes, contest of elections, § 291, p. 
414 

Registration of voters, § 39 

Irregularities in respect of as affecting right 
to vote, § 51 

Special elections, notice of, § 72 
Voting at election, § 198 

Title to office, contest of elections, settlement of dis¬ 
pute by, § 247, p. 359 

Towns, districts as required to be wholly within, § 54 
Townships, 

Corrupt Practice Act, applicability to elections 
for township officers, § 216, p. 313 
District, status as, § 1, p. 21 
Partitioning into two or more election districts, 
§ 54 

Transcript on appeal, contest of elections, § 312 
Transfer of registration, statutory provisions relating 
to, § 52 

.Transportation to polls, corrupt practice act, violation 
of, § 216, p. 318 

Treating voters as violation of corrupt practice act, 
§ 216, p. 318 
Trial, 

Contest of elections; § 300 
Prosecution for violation of election laws, § 352 
Trickery,' officers, statutory prohibition, § 55 
TWhty per cent, rule, contest of election, § 2:1.9, n. 61 
Typewritten ballots, primary elections, use of, § 118, 

p. 161 

Typographical errors, calling of election to fill* Vacan¬ 
cy, effect, § 70 

Undue infiuence, disqualification of candidate for use 
6f,‘§ 118, p. 165 ‘ ' ’ 

Uniformity, 

3* •' ‘fie^ii^rsLtioh, local laws reSgulating, § 13, p. 36 
Registration laws, §.13, p. 34 i * * 

Voting, regulatory laws, 


United States, . , ^ 

Indictment for offense against election laws or, 

“§ 339 

Voters, power to prescribe qualifications, § 5 
Unofficial primary, nominations by, § 104 
Unorganized counties, election districts or precincts, 
establishing of, § 54 

Usurpers, election conducted by as void, § 59, p. SO 
V acancies 

Certificate of election, dispute as to existence of 
vacancy, § 240, p. 349 
Certificate of nomination to fill, § 136 
Filing of, § 137, p. 208 
Election to fill, § 70 

Not deemed general election, § 1, p. 13 
Eligibility and qualifications of nominee to fill, § 
93. p. 129 

Nominations to fill. 

Method of. § 93, pp. 126-129 
Necessity of, § 90 
Notice of election to fill, § 72 
Official ballots, names of nominees to fill printed 
on, § 166 

Political parties, filling of, § 86, p. 115 
Party offices, § 86, p. 118 

Proportional representation, law relating to as 
inapplicable to filling vacancy, § 201 
Special election to supply, § 1, p. 14 
Validity. 

Failure to make return as affecting, § 229 
Fraud in conduct of election as affecting, § 217 
Illegal acts and practices invalidating election, § 
215 

Illegal voting as affecting, § 219 
Irregularities in conduct of election as affecting, 
§ 214, p. 309 

Presumptions in favor of, § 274, p. 393 
Variance, 

Canvass of returns, primary elections, § 119, p. 
167 

Contest of elections, § 273, pp. 390-393 

Proceedings for recount of ballots, § 291, 
. P. 416 

Prosecution for violating election laws, § 347 
Venue, 

Contest of elections, § 253 
Primary elections, § 122 

Criminal prosecution for violation of election 
laws, § 337 
Verification, 

Certificate of nomination, § 135 
Nominating petitions, political parties, § 86, p. 
113 

Nomination, petition of elector, § 108, p. 142 
Objections to nomination, § 143 
Pleadings, contest of elections, § 268, p. 383 
Pleas or answer, § 269 

Primary election contest, complaint in, § 125, 

p. 186 

Vested right, .suffrage, § 2 

Village copunittee, nominations by, § 105 

Villages, 

Electors of, § 1, p. 17' 

Registration laws applying only to, validity, § 13, 
p. 36 

Violation of election laws, §§ 323-356, pp, 440-470 
See, also. Offenses, ante 
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V'iolence, 

Certificate of election Issued under threats of, va¬ 
lidity, § 240, p. 350 
Criminal liability, § 333 
Election as invalidated by, § 220 
Voters prevented from exercising franchise by, 
effect, § 214, p. 310 
Viva voce vote, § 202 

Ballot distinguished, § 149 
Change of vote by, § 212 

Voluntary assemblage as constituting election, § 66, 
n. 39 
Vote, 

Count of votes, ante 
Defined, § 1, p. 19 
Right to vote, ante 
Voters, 

See, also. Electors, ante; Voting, post 
Abandonment of residence, § 21 
Age, qualifications, § 17 

Agents, payment of tax through authorized agent 
as qualifying to vote, § 29, p. 55 
Aliens, declaration of intention to become citi¬ 
zen as qualifying, § IS 
Assistance to, § 208, pp. 293-298 
Betting on election as disqualifying, § 34 
Bigamy, conviction of as disqualifying, § 33 
Bona fide residence, qualification of, § 19, p. 41 
Challenges of, § 209 
Change of residence, § 21 
Students, § 22 

Check, payment of taxes by as qualifying, § 29, 
p. 55 

Citizenship, 

Forfeiture as disqualifying, § 32 
Qualification of, § 18 

Commission or conviction of crime as disqualify¬ 
ing, § 33 

Defined, § 1, p, 17 
Deposit of ballots in box, § 207 
Disqualification, §§ 14-35, pp, 36-60 
See, also. Qualifications, post 
Betting on election, § 34 
Commission or conviction of crime, § 33 
Forfeiture of citizenship, § 32 
Illiteracy as, § 20 

Draft, payment of tax by as qualifying, § 29, p. 
55 

Dueling, disqualification by reason of, § 33, n. 5 
Educational requirements, § 26 
Electors, ante 

Excmi)tion from tax, presenting proof of as qual¬ 
ifying, § 29, p. 56 

Forfeiture of citizenship as disqualifying, § 32 
Government employees, residence requirement, § 
24 

Government reservations, residence on, § 25 
Illiteracy as disqualification, § 26 
Indication of choice. Ballots, ante 
Inmates of pubfic or charitable institutions, res¬ 
idence requirement, § 23 
Insane persons, qualification as voter, § 16 
Intimidation of, election as invalidated, § 220 
Local laws relating to registration of, § 13, p. 35 
Married men, residence requirements, § 20 
Married women, residence requirement, § 19, p. 
42 


Voters—Continued, 

Mental capacity, qualification as affected, § 16 
Military service, disqualification from voting, § 
16 

Moral intimidation, effect, § 220 
Naturalized persons, residence requirements, § 19, 
p. 43 

Obstruction of or interference with, criminal. lia¬ 
bility, § 330 

Ownership of property as qualification for voting, 
§ 28 

Pardon, restoration to citizenship as respects dis¬ 
franchisement, § 33 

Partnership, assessment of tax against as qual¬ 
ifying partner, § 29, p. 54 
Pauperism, disqualification, § 16 
Payment of taxes as qualification, § 29, pp. 51-57 
Permanency of residence for voting purposes, § 
20 

Permanent abode, residence for voting purposes, 
§ 19. p. 40, n. 90 
Physical disability, ante 

Poll tax, payment of as condition precedent tc 
exercise of right of suffrage, § 29, p. 52 
Polygamy, conviction of as disqualifying, § 33 
Presumptions, residence for voting purposes, f 
19, p. 40, n. 90 

Proof of payment of tax as respects qualification 
§ 29, p. 57 

Property ownership as qualification, § 28 
Public employees, residence for purpose of voting 
§ 24 

Qualifications, §§ 14-35, pp. 36-60 

Actual payment of tax as, § 29, p. 55 
Age, § 17 
Aliens, § 18 

Assessment of tax, payment of as qualifyini 
voter, § 29, p. 54 
Bona fide residence, § 39, p. 41 
Canvassing boai*d as without power to detei 
mine, § 237, p. 341 
Challenge of, § 209 
Citizenship, § 18 

Commission or conviction of crime as dig 
qualifying, § 33 
Constitutional provisions, § 15 
Desertion of army or navy as disqualifyini 
§ 32 

Education, § 26 

Forfeiture of citizenship, § 32 

Holding of office, § 16 

Legislative power to prescribe, § 13, p. 31 

Mental capacity as affecting, § 1C 

Military service, § 16 

Ownership of property, § 28 

Pauperism as affecting, § 16 

Payment of taxes, § 29, pp. 51-57 

Physical disability, § 16 

Poll tax, payment of, § 29, p. 52 

Precinct, residence in, § 19, p. 42 

Proof of payment of tax, § 29, p. 5T 

Property ownership, f 28 

Race or color, § 31 ^ 

Reading and writing, requirement of ability, 

§ 26 . . 

Registration list as prima facie evidence of, 

§ 29 
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Votera—Continued, 

Qualifications—Continued, 

Religions belief, § 27 

Residence requirements and qualifications, 
I>ost 
Sex, % 30 

Sexual immorality, § 16 
State constitutional provisions, § 16 
Statutory provisions, § 15 
Sufiiciency of evidence as to in contest of 
elections, § 283, p. 404 

Recordation of names of persons voting, § 205 
Registration, ante 
Religious qualification, § 27 
Remedy for willful improper deprivation of vote, 
§ 64, p. 88 

Residence, precinct, § 19, p. 42 
Residence requirements and qualifications, §§ 19- 
2o, pp* 39—49 

Abandonment of residence, § 21 
Change of residence, § 21 
Government employees, § 24 
Government reservations, § 25 
Inmates of public or charitable institutions, 
§23 

Married men, § 20 
Married women, § 19, p. 42 
Naturalized citizen, § 19, p. 43 
Permanency of residence, § 20 
Public employees, § 24 
Specific purpose, residence for, § 21 
Students, § 22. 

Unmarried men, § 20 
Signing of poll list, § 197 
Students, residence requirement, § 22 
Tax receipt, evidence of payment as respects 
qualification to vote, § 29, p. 57 
Taxes, payment of as qualification, § 29, pp. 51- 
57 

Transfer of registration, § 62 
Wagering on result of election as disqualifying, 
§ 34 

Willful improper deprivation of vote, remedy at 
law for, § 64, p. 88 

Voting, 

Absentees, § 210, pp. 297-306 
Ballot as act and result of, § 149 
Constitutional provisions, § 6 
Cumulative voting, § 11 

Deprivation of opportunity to vote, election as 
barring, § 217 

Discrimination on account of race or sex, § 8, pp. 
27-30 

Intention, residence for purpose of, § 19, p. 40 
Mode of, § 201 
Nature of right, § 2 
Pairing off, § 201 

Power to confer and regulate privilege of, §§ 
3-5 

Preferential voting, legislative power to pro¬ 
vide for, § 12 

Primary elections, manner of voting, § 118, pp. 
160-166 

Property right, § 2 
Proxy voting, § 201 
Qualifications. Voters, ante 


Voting—Continued, 

Race, denial, abridgement, or discrimination on 
account of, § 8, pp. 27-30 
Regulation of. 

Manner, legislative power, § 201 
Privilege, §§ 3-5 

Restrictions as to, power to impose, § 10 
Right to vote, ante 
Safeguard of right by Constitution, § 6 
Secrecy, ante 

Sex, denial, abridgement, or discrimination on ac¬ 
count of, § 8, pp. 27-30 
Soldiers and sailors, § 210, p. 297 
Source of right, § 2 

States, power to confer and regulate right of 
suffrage, § 4 

Statutory provisions, right conferred or defined 
by, 

Term as not including all acts of, § 1, p. 11 
Time for, primary elections, § 118, p. 163 
Uniformity of laws regulating privilege of, § 13, 
p. 36 

United States, power to prescribe qualifications of 
electors, § 5 
Voting booths. 

Guard rails, § 195 

Voting machine inspectors allowed within, § 
203 

Marking ballots, 

Inside of, primary elections, § 118, p. 162 
Outside of, § 206 
Number of, § 195 

Primary elections, failure of officials to furnish 
as invalidating .elections, § 118, p. 164 
Providing, § 195 

Secrecy and seclusion, construction so as to pro¬ 
vide, § 195 
Size of, § 195 

Statutory provisions, compliance with, § 195 
Voting lists. Registration, ante 
Voting machines. 

Approval of arrangement of names on ballots, § 
158 

Arrangement of. 

Machine ballots, charter provisions, § 156 
Names, § 158 

Canvass of returns, power in respect of, § 237, 
p. 344 

Certification of type by Secretary of State, § 153 
Construction and operation of, § 203 
Contest of elections, 

Admissibility in evidence of record on, § 277 
Opening for examination, § 295, p. 418 
Defects, count of votes cast on defective machine, 

§ 227 

Delegation of authority to county courts to install, 

■ §153 

Delivery to polling place, statutory duty of custo¬ 
dian, § 155 

Discrepancies, recanvass of vote, § 233 
Discretion, examination of for purpose of contest, 

§ 295, p. 429 

Examination of, contest of elections, § 295, p. 419 
Experimental use, purchase and installment for. § 
153 
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Noting ma<*ines—Continued, 

Ezpertness required in manipulation of, compel¬ 
ling furnishing of paper ballot in case of, 8 
203 

Failure of machine to work properly, effect of, f 
203 

Form of ballots, § 156 
Judges to attend, appointment of, § 56 
Legislative power to authorize use of, § 203 
Number to be furnished each precinct, § 155 
Preferential voting, § 203, n. 1 
Presidential electors, names of as required to be 
placed on, § 161 

Presumptions respecting register of votes, § 274, 
p. 396 

Primary elections, § 118, p. 160 
Hecanvass of vote in case of discrepancy, § 233 
Redivision of election districts using^ § 54 
Rejection of votes cast on defective machine, § 227 
Returns of election by, § 230 
Straight party ticket, single lever for voting as 
statutory requisite, % 156 
Submission of question of voting by, § 153 
Submitted questions, use of, § 203 
Trial adoption of, § 153 

Trial use, legislative power to authorize, § 203 
Use of as valid, S 203 

Voting space, ballots, cross or mark within, § 177 
Wagering on elections. 

Criminal liability, § 328 
Disqualification of voter, § 34 
Waiver, 

Contest of elections, 

Incumbent of ofiioe losing right by, § 265 
Objections to petition, § 272 
Prematurity, § 258 
Objections to nomination, § 144 
Notice, 5142 
Privilege of voting, § 2 
Secrecy of ballots, § 201 

War chests, political parties, statutory provisions re¬ 
specting acquisition of, § 216, p. 315 


Wards, 

District, status as, § 1, p. 21 
Precincts as required to be wholly within, 5 54 
Watchers, 

Fraudulent change of name in certificate, punish- 
nient for, common law, S 323 
Presence at election, § 200 
Withdrawal, 

Candidates, § 95 

Bribery procuring, criminal liability, § 332 
Nominations, § 94 

Petition of electors, § 109 
Objections to nomination, § 144 
Witnesses, 

Contest of elections, determination of credibility, 
§ 300 

Count of votes, § 225 

Primary election contests, separation of, § 127, p. 
194 

Women, 

Ballots, deposit in separate boxes, § 207 
Primary elections, right to vote at, § 115, p. 158 
Words and phrases. Definitions, ante 
Workers at election, intimidation or violence practiced 
on, invalidation of election, § 220 
Writ of election, vacancies, issuance to fill, § 70 
Write-in candidate, defeated primary candidate, § 133 
Writing in names, § 180, pp. 263-266 
Assistance to voters hy, § 208, p. 296 
Blank space under name of each candidate for 
purpose of, § 158 

Distinguishing mark on ballot as result of, § 189, 
p. 274 

General elections, candidates not nominated at 
primary, § 90 

Indication of choice by, § 180, pp. 263-266 
Oflacial ballots, blanks for purpose of, § 156 
Primary elections, § 118, p. 163 

Candidate of one party written in on ballot 
of another party, § 119, p. 167 
Run-off primary, § 118, p. 163 
Written pleadings, primary election contest, § 125, p- 
’ 187 

Written words', ballots, marking by as insufficient, § 176 


89 C.J.S.~81 
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Abandonment, franchises, § 22, pp. 532-535 
Abuse, forfeiture of franchise, § 22, p. 534 

^'^^^Mtructlon and maintenance of distribution sys¬ 
tem so as not to impair property, S 
Franchise, questioning irregularity in grant, § 1^, 
p, 516 . 

Acc^tance, franchise, necessity, § 12, p. 514 
Act of God, 

Injuries resulting from, liability, 8 51, p. 603 
Interruption of service caused by, liability as to, 

125. p. 538 

Incident to production and use, recovery, 
§§ 59^73, pp. 615-659 

Municipal ownership and operation, enjoining com¬ 
petition, S 7, p. 506 j, 

Kecovery in respect of furnishing electricity to 
consumer, § 28, pp. 545-552 
Taxes or fees, collection, § 4 

of dectric current escaping Into 
ground, liability, § 50 

High tension wires, placing out of danger ^ 
sons nsing adjoining property, § 42, p. 583, n. 
64 

Adjoining towns, electric companies as authorized to 
extend operations to, 5 18 . 

Adjustment of rates, contract expressly providing for, 

§ 28 p 547 

Advertising, rates and diaj^es, condderation of cost 
of in fixing rate, § 82, p. 56S 

Aerial ri^t of way, erecOon so as not to interfere witn 
. surface of soil, § 41 
AfiSrmative defaises, 

A rtrintiB for injuries incident to production and use, 

n^tiving, S 02, p. 619 

Injuries incident to production and use, contribu¬ 
tory ne^igence as, § 68, p. 633 
Agents, notice to respecting dangerous condition of ap¬ 
pliances as notice to company, § 47, p. 596 
Agricultural lands. Mgh voltage lines over, care re¬ 
quired in maintenance, § 42, p. 580, n. 57 
Altemattng current, defined, § 1, p. 473 
Alternative courses, working on or near decW^ 
wires, contributory negligence in respect to choice 
between, S 53, p. 608 
Amendment, 

Franchise, § 12, p. 517 
Pleadings, actions for injuries incident to produc¬ 
tion and use, § 62, p. 621 
Amperage, defined, § 1, p. 474 
Ampere, defined, S 1» P- 474 « a 

Animals, frightening, electric companies liable for in 
jnries arising from, § 41 
Answer 

Actions relating to supply to consumers* § 28, p. 
548 


^^^InjnS^lncident to production and use, actions, § 

63 . 

Anticipated danger, injuries incident to production and 

use, 

Admissibility of evidence, § 67, p. ^ 

Insulation, care required as to, 144 

Jury question as to, §70, p. 646 

Location of wires and alliances guarding against, 

§ 42, p. 580 

Storms, infiuence of ordinary storms, § 51, p. 605 
Snffldeney of evidence, § 68, p. 635 
Anticipating stranger, aegligena in failure, § ^ 
Apparatus, tampering with, criminal liability, § 77 

Appeal and error, . . 

Franchise, review of action in granting or refus¬ 
ing, § 12, p. 516 

Public service commission, review of proceedings 
before, § 3, p. 487 

^*^**^^^mbired in location, § 42, pp. 580-585 

Control over, liability for negligence, § 67, p. 613 
Customers as not required to install every new de¬ 
vice, § 25, p. 537 

Generating companies having no duty of inspec¬ 
tion as to, § 57, p. 611 
Injuries to, liability, § 74 
Inspection, duty as to, § 47, p. 595 
Joint use of, liability for injuries resulting from 
negligence, § 57, p. 614 

Jury question respecting negligence in installing 
and maintaining, § 70, p. 642 
Municipal regulations, placement or protection, 
§48 

Negligent installation, liability, § 50, n. 5 
Sale of by electric companies, § 15, p. 524 
Statutory provisions, placement or protection, § 48 
Application, injuries incident to production and use, 
action, § 63 

Apportionment, rates and charges, § 29 
Approved devices, use of to prevent injury, § 40 
Ark, defined, §l,p. 474 

Arresters, equipping telephone wires with lightning 
arresters, negligence in failure, § 49, p. 599 
Artificial person, business of producing and selling, 
right to engage in, § 2 
Assignment, , 

Contract to furnish electricity, f 26, p. 543 
Franchises, § 21 

Assumption of risk, injuries incident to production 
and use. 

Application of doctrine, § 56 
Instructions, § 71, p. 066 , 

Jury question as to, § 70, p. 647 
Sufficiency of evidence, § 68, p. 636 
Atmospheric electricity, care exercised to afford pro¬ 
tection from, § 49, p. 598 
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Attractive nuisance, 

Liability under doctrine, § 43, p. 588 
Maintenance of wires in place attractive to chil¬ 
dren, negligence, § 42, p, 582, n. 61 
Automatic renewal, franchises, § 22, p. 533, n. 24 
Barter and sale, electricity as subject, § 1, p. 473 
Base, rates of utility furnishing electricity, § 32, pp. 
559-^63 

Battery, defined, § 1, p. 474 

Bird’s nest, child lured to injury by, liability under 
attractive nuisance doctrine, § 43, p. 588, n. 2 
Boards, rates and charges, regulation, § 30, p. 554 
Breach of contract, supply to consumers, pleading in 
action to recover payments made, § 28, p. 547 
Breach of duty, electric companies, right of action, 
- •§ 59 

Bridges, wires placed or maintained on, care required, 
§ 42, p. 585 
Broken wires, 

Care required to prevent injury, § 45 
July question respecting failure to exercise prop- 
» er care and precaution as to, § 70, p. 644 
Presumption of negligence, § 66, p. 625 
Brush discharge, defined, § 1, p. 474 
Buildings, 

Dangerous currents passing into, suitable cau¬ 
tions to prevent fis essential, § 40 
Internal wiring, negligence in installation, § 41 
Opening electric lines to permit passage, § 42, p. 
584, n. 74 

Overload of electricity entering, presumption of 
negligence, § 66, p. 626 

Proximity to high power wires, due care exer¬ 
cised in construction to avoid, § 42, p. 583 
Rates and charges, valuation in fixing rates, § 32, 
p. 560 

Refusal to furnish electricity to particular build¬ 
ing in territory covered by franchise, § 25, 
p. 536 

Removal of facilities for use of electricity as re¬ 
quiring removal of wires, S 49, p. 598 
Barden of proof, 

Injuries incident to production and use. 

Actions, § 66, pp. 622-630 
Contributory negligence, § 66, p. 629 
Instructions as to, § 71, p. 657 
Negligence, § 66, p. 623 
Proximate cause, § 66, p. 623 
Rates and charges, 

Discrimination, § 35 
Reasonableness, § 34, p. 569 
Supply to consumers, actions relating to, 5 28, 
p. 548 

Business, location of wires or appliances where per¬ 
sons have right to be, negligence, § 42, p. 582 
Capacity, defined, § 1, p. 474 

Capital investment, rates and chaiges, allowance for 
in fixing rate, § 32, p. 563 
Care required. 

Appliances, location, § 42, pp. 580-585 
Artificial electricity, protection from, § 49, p. 598 
Atmospheric electricity, protection from, § 49, p. 
598 

Broken wires, prevention ox injury from, § 45 
Circumstances of each case as determining suffi¬ 
ciency, § 40 


Care required—Continued, 

Conductors, contact or proximity between wires 
or conductors, § ^ 

Construction of system, § 41 

Fallen wires, prevention of injury from, § 45 

Fire, cutting off current, § 49, p. 599 

Inspection of wires and appliances, § 47, pp. 594- 

597 

Instruotions as to, actions for Injuries incident 
to production and use, § 71, p. 653 
Insulation, § 44 
Invitees, f 43, p. 589 

Lightning, protection from injury from, S 40, p. 

598 

Location of wires and appliances, § 42, pp. 589- 
585 

Operation and maintenance of system, § 41 
Persons working about wires, § 49, p. 600 
Phases of current, changing, 8 49, p. 599 
Poles and wires, contact or proximity between 
wires and conductors, § 46 
Production and use of electricity, § 38; §§ 39-49; 
pp. 575-601 

Property, prevention of injury to, § 50 
Repairs of equipment and appliances, prevention 
of injury, § 57, p. 614 

Sagging wires, prevention of injury from, 8 45 
Warning, circumstances requiring, 8 49, p. 598 
Wet fuse boxes, 8 49, p. 601 
Workmen, persons working about wires, 8 49, p. 
600 

Cascade system, defined, 8 1, p. 474 
Certainty, pleading, actions for injuries incident to 
production and use, 8 62, p. 616 
Certificate of convenience and necessity, statutory re¬ 
quirements, § 2 

Certiorari, rates and charges, review of alleged error 
or propriety of order fixing on, § 33 
O. G. S. system, defined, 8 1, p. 474 
enlarge, 

Defined, 8 1, p. 474 
Rates and charges, post 
Charters, §§ 11-23, pp. 512-535 
Construction, 8 13, p. 518; 8 14 
Distribution of electricity limited by, 8 18 
Municipal ownership and operation, compliance 
with in establishing plant, § 6, p. 494 
Powers conferred, 8 15, PP. 521-^25 
Review, 8 12, p. 516 

Service, duty of furnishing in accordance with, 8 
25, p. 536 

Chemical decomposition, electricity as invisible agent- 
producing, 8 1, p. 473 
Children, 

Attractive nuisance, liability for injury to under 
doctrine, § 43, p. 588 

Contributory negligence, injuries incident to pro¬ 
duction and use, § 53, p. 606 
Jury question, 8 70, p. 649 
Trespassers or licensees, liability for injuries to 
as, 8 43, p 588 

Circuit breaker, due care as requiring installation, § 
40, n. 37 

Circumstantial evidence, injuries incident to produc¬ 
tion and use, sufficiency in action for, 8 68, p. 
632 
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Gllml)lng, 

Fireman in ^ghting fire, % 49, p. 600, n. 95 
Person decorating street, § 49, p. 600, n. 95 
Proximate cause of injuries to boy, § 51, p. 605, 
n. 25 

Coercion, franchises, sale or issuance free from, § 12, 
p. 514 

Coil, defined, § 1, p. 474 

Commercial purposes, city selling electricity for as 
operating in private capacity, § 6, p. 500 
Commissions. Public service commissions, post 
Comi>eti<tion, 

Injunction against, § IS, p. 518 
Rates and charges, furnishing service at less 
than cost in order to meet competition, § 34, 
p. 569 

Competitive bidding, municipally owned plant, con¬ 
struction, § 6, p. 496 
Complaint, 

Actions relating to supply to consumers, § 28, p. 
547 

Injuries incident to production and use, § 62, pp. 
616-621 

Concurrent negligence, injuries incident to production 
and use, jury question, § 70, p. 652 
Condenser, defined, § 1, p. 475 
Conditions precedent. 

Actions to recover in respect of furnishing of 
electricity to consumer, § 28, p. 546 
Service, right of consumer to, § 25, p. 538 
Conduction, defined, § 1, p. 475 
Conductors, 

Authority to erect and maintain, § 16, p. 525 
Contact or proximity between wires and, negli¬ 
gence, § 46 
Defined, § 1, p. 475 
Injuries to, liability, § 74 
Conduits, 

Authority of electric companies to erect and main¬ 
tain, S 16, p. 525 

Gas accumulating in, negligence in not foresee¬ 
ing, § 41, n. 46 
Confiscatory rates. 

Injunction to prevent enforcement, § 37' 
Prohibition against, § 34, p. 5^ 

Conflicting evidence, iiijuries Incident to production 
and use, jury questions in action for, § 70, p. 
63$ 

Connections, generating company, duties and respon¬ 
sibilities as limited to making proper connection, 
157 

Consideration, 

Contracts concerning rates for current, § 31, p. 
556 

Franchise, amendment as requiring, § 12, p. 517 
Consolidation, Electrical companies, § 10 
Constitutional provisions. 

Franchises, duration, § 22, p. 533 
Municipal ownersh^ and operation, establish¬ 
ment of plant, § 6, p. 494 
Rates and charges. 

Establishment, § 33 
Regulation, § 30, p. 555 
Construction, 

Bonds and mortgages of electric companies, § 19 
, OontJ^acts, 

Rates and charges, % 31, p. 558 


Construction—Continued, 

Contracts—Continued, 

Supply to consumers, § 26, p 542 
Franchises, § 13, p. 517; § 14 
Leases of electric companies, § 23 
Regulation, § 2- 

Construction of lines, abutting owners, pmtection, J 
17 

Construction of system. 

Care required, § 41 

Customary and approved devices and methods, 
duty as discharged by use of, § 40 
Negligence, liability, § 41 

Precautions for protection of public from casual¬ 
ties, § 41 

Constructive notice, dangerous condition not caused 
by negligence, remedy within reasonable time aft¬ 
er, § 47, p. 597 
Consumers, 

Assumption of risk of consequences of neglect by 
electric company, § 56 
Supply to consumers, poet 
Contact of wires. 

Anticipated danger from, guarding against, $ 42, 
p. 580 

Jury question as to negligence in failing to guard 
against, § 70, p. 642 

Negligence in re^ct to contacts between wires 
and conductors, § 46 

Contact with wires, contributory negligence in re¬ 
spect of, jury question, § 70, p. 648 
Contingencies,.rates and charges, allowance for in fix¬ 
ing rate, § 32, p. 562 

Continuous service, public service electric company 
as required to render, § 25, p. 538 
Contracts, 

Franchise as, § 12, p. 513 
Limitation of liability for negligence, § 58 
Municipal ownership and operation, construction 
of plant, § 6, p. 495 

Purchase of existing plant by municipality, § 8, 
p. 509 

Rates and charges, 

Filing, § 33 

Injunction to prevent collection of contract 
rate, § 37 

Legality, § 31, p. 556 
Reasonableness, § 34, p. 566 
Regulation, power of public- regulation as not 
subject to be contracted away, § 4 
Service actually received under, failure of electric 
company to comply with certain requirements 
under franchise as relieving city of liability, 

§ 28, p. 547 
Supply to consumers, 

Requirement as to entering into, 8 25, p. 539 
Rules controlling, § 26, pp. 541-544 
Contributions, rates .and charges, deduction of con¬ 
sumers’ contributions in fixing rate, § 32, p. 562 
Contributory negligence, 

Injuries incident to production and use, §§ 52-55, 
pp. 605-610 

Admissibility of evidence as to, § 67, p. 630 
Burden of proof as to, § 66, p. 629 
Elements, § 53, pp. 606-609 
Instructions as to, § 71, p. 656 
Jury questions as to, § 70, p. 647 
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Contributory negligence—Continued, 

Injuries incident to production and use—Continued, 
Pleading, § 62, p. 620 
Presumptions as to, § 66, p. 629 
Proximate cause of injury, § 55 
Recovery as precluded by, § 52 
Reliance on care of owner of wire, § 54 
SuflBclency of evidence as to, § 68, pp. 633, 
635 

Inspection, necessity, § 54, n. 58 
Proximate cause of injury as essential to bar re¬ 
covery, § 55 

Proximity of poles and wires, maintenance, § 53, 

p. 608 

Convenience and necessity, 

Alteration or modification of certificate, § 12, p. 
517 

Franchises, exercise of power under as depend¬ 
ent on obtaining certificate of, § 12, p. 516 
Municipality operating plant as not required to 
obtain certificate of, § 6, p. 499 
Operation without certificate of, jurisdiction over 
complaint as to, § 3, p. 485 
Requirements of certificate, § 2 
Coulomb, defined, 11, p. 475 

Counterclaim, action on contract for service, § 28, p. 

547- 

Courts, 

Public service commission as having jurisdiction 
of stock issued by electric company, § 3, p. 
485, n. 82 

Rates and charges, 

Determination of discrimination, § 35 
Determination of reasonableness, § 34, p. 566 
Power to fix, § 30, p. 556 
Criminal liability, 

False meter, using, | 76 

Tampering with electrical apparatus or struc¬ 
tures, § 77 

Cross-overs, contact between power line and tele¬ 
phone wires at, liability for injuries resulting, § 
46, n. 37 
Crossed wires. 

Causal connection between death and current 
from one of, suflSciency of evidence as to, § 
68, p. 637, n. 65 

Injuries resulting from, parties to action to re¬ 
cover for, § 60 

Negligence in permitting to remain in or near 
highway, § 45 

Current, 

Changing phases, notice to users as required, § 
49, p* 599 

Dangerous and improper curnnt supplied, lia¬ 
bility for injuries resulting, § 57, p. 613 
Defined, § 1, p, 475 

Res ipsa loquitur, doctrine as applicable in re¬ 
spect of injuries resulting from excessive and 
unsuitable current carried into premises, § 

66, p. 626 

Tapping or wrongfully deflecting, criminal lia¬ 
bility, § 77 

Customary methods, usd of to prevent injuries in pro¬ 
duction and use' of electricity, § 40 


Customers. Supply to consumers, post : 

Customs and usages, poles and wires, location in ae- 
cordance with, § 16, p. 527 

Cut-off notice, customers as entitled to, § 25, p. 541 
Cutting off current, fires, requirements as to, f 49, p. 
599 

Cycle, defined, § 1, p. 475 
Damages, 

Breach of contract by consumer, § 28, p. 551 
Discrimination in supplying electricity to pub¬ 
lic, § 27 

Injuries incident to production and use, § 73 
Burden of proof, § 66, p. 624 
Injuries to electrical works, conductors or ajH 
pliances, liability, § 74 

Supply to consumers, wrongful failure or refusal 
to furnish, § 28, p. 550 

Damnum absque injuria, municipal ownership and 
operation, § 7, p. 505- 

Danger trees, removal outside right of way, $ 41, n. 
46 

Dangerous conditions, refusal to furnish service be¬ 
cause of creation, § 25, p. 538 
Dead limbs, permitting to remain where likely to fall 
on electric wires as negligence, § 42, p. 582, n. 
61 

Dead wire, defined, § 1, p. 475 

Decayed limbs, permitting to remain where likely to 
fall on wires as negligence, § 42, p. 582, n. 61 
Declaration, injuries incident to production and use, 
actions, § 62, pfp. 616-621 

Defenses, actions relating to supply to consumers, § 
28, p. 546 
Definiteness, 

Pleading, actions for injuries incident to pro¬ 
duction and use, § 62, p. 616 
Rates and charges, power to regulate rates as in¬ 
cluding right to fix definite rates, § 30, p. 555 

Definitions, §1, pp. 478-482 

Franchise, § 12, p. 513, n. 16 
Deflecting current, criminal liability, § 77 
Degree of care, 

Inspection, § 47, pp. 594-597 
Insulation of wires and appliances, § 44 
Production and use of electricity, § 39 
Delegation of power, regulation of electric comrpany, 
§ 3, p. 484 

Demand, service, conditions precedent to furnishing, 
§ 25, p. 539 

Demurrer, injuries incident to production and use, 
actions, § 62, p. 619 

Deposits, securing payment of contemplated service, 
requirement as to, § 25, p. 539, n. 6 
Depreciation, rates and charges, consideration in fix¬ 
ing rates, § 32, p. 561 

Depreciation reserve fund, regulation, jurisdiction of 
public service commission, § 3, p. 485, n. 82 
Differing in phase, defined, § 1, p. 476 
Diligence, discovery and remedy of breaks or defects 
in wires, § 47, p. 594 

Directors, power districts, election and qualification 
of, § 6, p. 498 

Discounts, rates and charges, discrimination resulting, 
§35 

Discretion, rates and charges, function of rate making 
as involving legislative discretion, § 30, p. 555 
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Discrimination, 

Bates and charges, § 35 

Reasonableness as determined by, § 34, p. 566 
Service, company furnishing, § 27 
Supply to consumers. 

Actions for damages, § 2S, p. 545 
Pleading in action on, § 28, p. 547 
Dismissal and nonsuit, injuries incident to production 
and use, actions for, § 70, p. 639 
Disque, defined, § 1, p. 476 
Disruptive discharge, defined, § 1, p. 476 
Distributing system, injunction against unlawful in¬ 
terference with, § 16, p. 526 
Disused wires, jury questions respecting negligence in 
failing to remove, § 70, p. 644 
Doing business, tax based on, § 4 
Driveway, pole interfering with, § 17, n. 73 
Drop in tension, defined, § 1, p. 476 
Ducts, relocation, regulation of, § 5, p. 492 
Duration, franchises, § 22, pp. 532-535 
Dynamo, defined, § 1, p. 476 
Easement, 

Grant of permission to use streets for transmis¬ 
sion lines as, § 12, p. 514 
Incidental rights with grant, § 16, p. 527 
Misrepresentation as to proposed location of pow¬ 
er line on acquiring, cancellation of ease¬ 
ment, § 6, p. 494 

Election, municipal ownership and operation, 
Submiasion to popular vote, § 6, p. 494 
Submission to vote of question of acquiring exist¬ 
ing plant, § 8, p. 508 

Electrical companies, §§ 10-23, pp. 511-535 
Breach of duty, right of action, § 59 
Consolidation, § 10 
Encumbrances, § 19 
Incorporation, § 10 
Indebtedness, § 19 
Leases, § 23 
Liens, § 19 
Merger, § 10 
Mortgages, § 19 
Nature, § 10 
Organization, § 10 

Public functions, impairment of ability to per¬ 
form, § 25, p. 536 

Purchase or sale of property, authority, § 15, p. 
522 

Securities, issuance, sale or purchase, § 15,’ p. 524 
Service, dpty of furnishing, § 25, pp. 536-541 
Electrode, defined, § 1, p. 476 
Electrolysis, defined, § 1, p. 476 
Electrolyte, defined, § 1, p. 476 
Electromagnet, defined, § 1, p. 476 
Efiectromagnetism, defined, § 1, p. 476 
Btectrometallurgy, defined, § 1, p. 476 
Electromotive force, defined, § 1, p. 476 
Emergency plants, rates and charges, consideration in 
fixing rates, § 32, p. 560 
Eminent domain, 

Municipal corporations, acquisition of electric 
plants by, § 8, p. 507 

Performance of duties of which right of was 
granted, § 25, p. 536 
Employees, 

Assumption of risk Incident to production and 
use, § 56 

Jury question, § 70, p. 651 


Employees—Continued, 

Injuries to property as result of negligence, lia¬ 
bility, § 50 

Notice to of dangerous condition of appliances as 
notice to company, § 47, p. 596 
Encumbrances, electrical companies, § 19 
Equipment, 

Continuous service on change of equipment by 
customers, § 25, p. 538 

Jury question respecting negligence in installa¬ 
tion and maintenance of, § 70, p. 642 
Rates and charges, valuation in fixing rate, § 32, 
p. 560 

Removal on termination of franchise, § 22, p. 
535 

Requiring installation, § 25, p. 537 
Trespassers, care required in installation as to, 
§ 43, p. 586, n. 52 

Equitable relief, consumer as entitled to against com¬ 
pany to inrevent discrimination or compel restora¬ 
tion of service, § 28, p. 552 
Estoppel, 

Municipal ownership and operation, § 7, p. 503 
Termination of franchise, § 22, p. 535, n. 53 
Evidence, 

Burden of proof, ante 

Injuries incident to production and use, actions 
for, §§ 65-68, pp. 622-638 
Admissibility, § 67, pp. 629-632 
Weight and sufiieiency, § 68, pp. 632-638 
Presumptions, post 

Rates and charges, reasonableness, § 34, p. 569 
Supply to consumers, actions relating to, § 28, p. 
548 

Excavations, 

Jury question respecting making and guarding, 

§ 70, p. 646 

Liability for injuries to persons falling into, § 
41 

Excessive current. 

High voltage wires, ante 
Res ipsa loquitur doctrine, § 66, p. 626 
Exclusive franchise, construction, § 13, p. 517 
Exemplary damages, consumers as entitled to for 
wrongful failure or refusal to furnish or delay in 
furnishing service, § 28, p. 550 
Expense, 

Insulation, excuse for failure to insulate, § 44 
Service, duty of furnishing without regard to, § 
25, p. 536 

Experimental investments, rates and charges, consid¬ 
eration in fixing rate, § 32, p. 560 
Expert knowledge, precautions required to constitute 
reasonable care in production and use of as re¬ 
quiring, § 39, n. 18 

Fact questions, supply to consumers, actions relating 
to, § 28, p. 549 

Pair return, rates and charges, requirements, § 34, p. 
567 

Fallen wires. 

Care required to prevent injury from, § 45 
Contributory negligence in attempting to move, 
jury question as to, § 70, p. 648, n. 9 
Interruption of service as result of, liability. § 
25, p. 538 

Jury questions respecting failure to exercise prop¬ 
er care and precaution, § 70, p. 644 
False meter, criminal offense for use of, § 76 
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Farad, defined, § 1, p. 476 

Favorable long-time contract for current, rates and 
charges, consideration in-fixing rat^, § 32, p. 
560 

Feed wire, defined, § 1, p. 476 
Financing costs, rates and charges, allowance for in 
fixing rates, § 32, p. 562 
Findings, 

Injuries incident to production and use, action 
for, § 72 

Rates and charges, proceedings to prevent en¬ 
forcement, § 37 

Fire, 

Gutting off current in case of, negligence, § 49, p. 
599 

Interruption of service caused by, liability in case 
of, I 25, p. 538 

Fixtures, alteration of to be adapted to use of new 
current, § 25, p. 537 
Flashover, defined, § 1, p. 476 
Floor fixture, ignition of gasoline used by floor clean¬ 
er by flash from, contributory negligence as jury 
question, § 70, p. 648, n. 9 

Foreign corporations, public service commission as 
having jurisdiction over, § 3, pu 486 
Forfeiture, franchises, § 22, pp. 532-535 
Franchises, §§ 11-23, pp. 512-635 
Abandonment, § 22, pp. 532-535 
Abuse, forfeiture, § 22, p. 534 
Abutting owners, irregularity as subject to be 
questioned by, § 12, p. 516 
Acceptance as not necessary, § 12, p. 514 
Amendment, § 12, p. 517 
Approval, § 12, p. 514 
Assignment, § 21 

Authority conferred, § 15, pp. 521-525 • 

Automatic renewal, § 22, p. 533, n. 24 
Business of producing and selling as requiring, 
§ 2 

Certificates of convenience and necessity, exercise 
of powers as dependent on obtaining, § 12, p. 
516 

City maintaining and operating own plant as un¬ 
der no duty to grant, S 7, p. 502 
Conditions, grant on, § 12, p. 515 
Conflicts in, § 13, pp. 517-521 
Construction, § 13, p. 517; § 14 
Contract, nature as, § 12, p. 513 
Declaration of convenience and necessity, neces¬ 
sity of obtaining before exercising powers 
under, § 12, p. 516 
Derivation, § 12, p. 514 
Distribution of electricity limited by, § 18 
Duration, § 22, pp. 532-535 
Effect of invalidity, § 20 
Exclusiveness, § 13, p. 517 

Failure of electric company to comply with cer¬ 
tain requirements under as relieving city of 
liability for service actually received, § 28, 
p. 527 

Forfeiture, § 22, pp. 532-535 
Grant, § 12, p. 514 

Incidental rights and powers under, § 15, p. 522 
Interference with as actionable, § 12, p. 513 
Invalidity, effect, § 20 
Irregularity in grant, waiver, § 12, p. 516 
Issuance, $ 12, p. 514 


Franchises^-Continued, 

Misuser, forfeiture or revocation, § 22, p. 534 
Nature, § 12, p. 513 
Nonuser, forfeiture, § 22, p. 534 
Option to purchase in, valuation of property 
where municipality seeks to exercise option, 
i 8, p. 509 

Partial invalidity, effect, § 20 

Police power, subject to exercise, § 22, p. 534 

Powers conferred by, § 15, pp. 521-525 

Practical interpretation, weight given to, § 14 

Priority, § 13, p. 519 

Privilege conferred by, § 12, p. 513 

Property, nature as, § 12, p. 513 

Hates and charges. 

Contract resulting from accepted franchise, 
§ 31, p. 557 

Valuation in fixing rates, § 32, p. 560 
Reservation of right to purchase plant when 
granting, § 8, p. 507 

Reservation of right to terminate, § 22, p. 534 

Restrictions attached, § 12, p. 516 

Review of action in granting or refusing, | 12, 

p. 516 

Revocation, § 22, pp. 532-535 
Rights conferred by, § 15, pp. 521-525 
Sale, § 12, p. 514 

Service, duty of furnishing in accordance with, § 
25, p. 536 

/ Streets, use of for transmission of electricity as 
franchise, § 5, p. 490 

Strict construction against exclusiveness, § 13, p. 
518 

Surrender, § 22, p. 535 
Tax based on provision, § 4 
Termination, § 22, p. 533 
Terms on which granted, § 12, p. 515 
Territorial limitations respecting distribution of 
electricity, § 18 
Transfer, § 21 

Waiver of irregularities in grant, § 12, p. 516 
Fraud, 

Device for fraudulently obtaining current, crimi¬ 
nal liability, § 77 

Franchises, sale or issuance free from, § 12, p. 
514 

Frequenters, safe place statutes as applicable to, § 43, 
p. 586, n. 85 

Frightening animals, electric company as liable for 
injuries arising from, $ 41 
Fuse, defined, § 1, p. 476 

Fuse boxes, care required as to wet fuse box, § 49, 

p. 601 

General grants, municipality as authorized to accept 
to aid in establishing electric plant, § 6, p. 494 
General negligence, injuries incident to production 
and use, pleading, § 62, p. 619 
Generate, defined, § 1, p. 477 

Generating company, duties and responsibilities in 
respect to injuries incident to production and use, 
§ 57, p. 611 

Generator, defined, § 1, p. 476 

Going business, sale of electric light plant as, § 15, 
p. 523 

Going concern value, rates and charges, considera¬ 
tion in fixing rate, § 32, p. 561 
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Governmental agencies, rates and charges, regulation 
of, 130, p. 654 . , , , 

Governmental function, manufacture and sale of elec¬ 
tric power as, § 6, p. 49S 

Great care, production and use of electricity, require¬ 
ments as to, $ 39 
Gross negligence. 

Jury question as to in action for injuries inci¬ 
dent to production and use, S 70, p. 647 
Licensee, liability for injury to resulting from, § 
43, p. 587 

Ground, definition, § 1, p. 477 
Ground wires. 

Protection of consumers by installing, § 40, n. 45 
Regulations requiring or providing for, validity, 
§ 5, p. 492 
Guy wires, 

Installation to prevent injuries, § 41, m 47 
- Jury question respecting negligence in location 
and maintenance of, § 70, p. 642. 

Hanging wires. 

Fallen wires, ante 
Sagging wires, post 

Hearing, forfeiture of franchise, opportunity for, § 
22, p. 535 

Heat, electricity as invisible agent producing, § 1, p. 
473 

Hertian waves, defined, S 1, p. 477 
High-tension system, defined, § 1, p. 477 
High voltage transmission lines, maintenance over 
city streets, § 16, p. 525, n. 37 
High voltage wires, 

Contact with lower voltage wires, care required 
to avoid, § 46, n. 37 

Continuing duty of keeping line in safe condition, 
§ 47, p. 595, n. 44 

Fire endangering, cutting off current in case of 
as essential, § 49, p. 599 
Injunction against maintenance, § 17 
Moving of building or structures under, precau¬ 
tions required under, § 42, p. 584 
Negligence in location, jury question, § 70, p. 641 
Safety switch, contributory negligence in failing 
to pull before going to work near, § 70, p. 
648, n. 9 

Sagging, duty of finding and repairing, § 45 
Vacant lot, maintaining partly uninsulated wire 
over as negligence, § 42, p. 580, n. 57 
Highest degree of care, production and use of elec¬ 
tricity, § 39 

Highways, streets and highways, post 
Homopolar machine, defined, § 1, p. 477 
Hot, defined, § 1, p. 477 

Hydroelectric companies, merger of electrical compa- 
/nies with, § 10, n. 2 
Ignition coil, defined, § 1, p. 477 
Implied contracts, supply to consumers, § 26, p. 542 
Improvement districts, municipal ownership and op 
eration, organization for purpose of purchasing 
plant, I 8, p. 510 

Improvident investments, rates and charges, consid¬ 
eration in fixing rate, § 32, p. 560 
Incandescent lamp, defined, § 1, p. 477 
Incandescent system, defined, § 1, p. 477 
Incidental powers, franchises, § 15, p. 522 
Incorporation, electrical companies, § 10 
Ini^tedness, electrical companies, § 19 


Independent contractors, . 

Care required to employees of when workmg 
about wires, § 49, p. 600 

Installation of electric wires, liability for inju¬ 
ries to person touching, § 57, p. 613 
Indicator, defined, § 1, p. 477 
Induction, defined, § 1, p. 477 
Infants. Children, ante 
Injunction, 

Competition with electric company lawfully en¬ 
gaged in business, § 13, p. 518 
Cutting off power or current, § 28, p. 545 
High voltage wires, maintenance, § 17 
Injuries to electrical works, conductors, or ap¬ 
pliances, prevention of, § 74 
Interference with distributing system, § 16, p. 
526 

Municipal ownership and operation, § 7, p. 503 
Rates and charges. 

Enforcement by, § 36 
Preventing enforcement of, § 37 
Injuries incident to production and use, §§ 38-73, pp. 
573-659 

Act of God, liability in case of injuries caused 
by. § 51, p. 603 

Actions involving, §§ 59-73, pp. 615-659 
Admissibility of evidence in action for, § 67, pp. 
629-632 

Affirmative defenses. 

Contributory negligence as, § 68, p. 633 
Petition as required to negative matters of, 
§ 62, p. 619 

Amendment of pleadings, § 62, p. 621 
Amount of recovery, instructions as to, § 71, p. 
667 

Answer in action for, § 63 
Anticipating dangers, 

Admissibility of evidence as to, § 67, p. 632 
Jury question as to, § 70, p. 646 
Sufficiency of evidence in respect of, § 68, p. 
635 

Application in action for, § 63 
Assumption of r^k, § 56 

Instructions as to, § 71, p. 656 
Jury question as'to, § 70, p. 647 
Sufficiency of evidence as to, § 68, p. 636 
Burden of proof, § 66, pp. 622-630 
Instructions as to, § 71, p. 657 
Care required, § 39 

Circumstantial evidence, sufficiency in action to 
recover for, § 68, p. 632 
Companies liable, § 57, pp. 611-615 
Jury question as to, § 70, p. 653 
Complaint in action for, § 62, pp. 616-621 
Concurrent causes, liability in case of, § 51, p. 
603 

Condition prior to accident, admissibility of evi¬ 
dence as to, § 67, p. 632 

Conflicting evidence, jury questions in action for, 
§ 70, p. 638 

Contributory negligence, §§ 52-55, pp. 605-610 
Admissibility of evidence as to, § 67, p. 630 
Attempt to rescue another, § 53, p. 607 
Burden of proof as to, { 66, p. 629 
Children, § 53, p. 606 
Circumstances constituting, § 53, p. 606 
Elements, § 53, pp. '605-609 
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Injuries Incldeot to production and use—Continued, 
Contributory negligence—-Continued, 

Exposure to danger, § 53, p. 607 

Failure to act as ordinarily prudent person, 

§ 53, p. 606 

Instructions as to, § 71, p. 656 
Jury question as to, § 70, pp. 647, 652 
Pleading, § 62, p. 620 
Proximate cause of injury, § 55 
Recovery as barred by, § 52 
Reliance on care of owner of wires, § 54 
Sufficiency of evidence as to, § 68, pp. 633, 
635 

Customary methods, admissibility of evidence as 
to in action for injuries, § 67, p. 631 
Damages, § 73 

Burden of proof as to, § 66, p. 624 
Declarations in action for, § 62, pp. 616^21 
Defenses in action for, instructions as to, § 71, 
p. 657 

Degree of proof in action for, instructions as to, 

§ 71, p. 657 

Demurrer, actions for, - § 62, p. 619 
Dismissal of action for, § 70, p. 639 
Evidence in action for, §§ 65^8, pp. 622-638 
Admissibility, § 67, pp. 629-630 
Weight and sufficiency, § 68, pp. 632-638 
Findings in action for, § 72 
Freedom from negligence, • 

Admissibility of evidence as to, § 67, p. 630 
Sufficiency of evidence as to, § 68, p. 636 
General negligence, pleading, § 62, p. 619 
Gross negligence, jury question as to, § 70, p. 647 
Immediate cause of Injury, burden of proof as to, 

§ 66, p. 623 

'Inferences, instructions as to, § 71, p. 657 
Instructions in actions for, § 71, pp* 653-658 
Conformity of verdict to, § 72 . 

Intervening efficient act of third person, 

Jury question as to, § 70, p. 652 
Liability in case of, § 51, p. 6Q3 
Issues in action for, 164 
Joinder of parties in action for, § 60 
Joint liability. 

Jury question as to, .§ 70, p. 653 
Parties to action, § 60 
Jury questions, 8 70, pp. 638-653 
Knowledge of dangerous condition, 

Admissibility of evidence as to, 8 67, p. 631 
Inference of from circumstances, 8 p. 633 
Jury question as to, 8 70, pp. 645, 650 
Law questions, actions for, S 70, pp. 638-653 
Licensees and trespassers, 8 43,- pp. 585-6§9 
Limitation of liability, 8 58 
Mixed questions of law and fact in actions for, 8 
70, p. 638 
Negligence, § 38 

Burden of proof as to, 8 66, p. 623 
Instructions as to, 8 71, p. 653 
Jui*y question as to, 8 70, p. 639 
Sufficiency of evidence as to, § 68, p. 633 
Ownership of wires and appliances, 

Admissibility of evidence as to, 8 67, p. 630 
Sufficiency of evidence as to, 8 68, p. 635 
Parties to actions for, 8 60 
Persons liable, 8 57, pp. 611-615 
Jury question as to, 8 70, p. 653 


Injuries incident to production and use— Continued, 
Petition in action for, § 62, pp. 616-621 
Pleading, actions to recover for, §8 61-64, pp- 
616-622 ^ . 
Preponderance of evidence, proof by in action to 

recover for, 8 68, p. 632 
Presumptions, § 66, pp. 622-630 

Instructions, § 71, p. 657 , . , 

Prior condition admittedly corrected, admissibu- 
ity of evidence as to, 8 67, p. 632 
Proof in action for, § 64 
Property damage, § 50 

Province of court and jury in actions for, 8 "0, 
pp. 638—6o3 
Proximate cause. 

Admissibility of evidence as to, § 67, p. 630 
Burden of proof as to, § 66, p. 623 
Instructions as to, § 71, p. 656 
Jury question as to, 8 70, i>. 651 
Liability as dependent on, § 51, pp. 602-605 
Sufficiency of evidence as to, 8 68, p. 636 
Punitive damages, § 73 
Quantum of proof in action for, 8 68, p. 633 
Relationship between parties, 

Admissibility of evidence as to, 8 67, p. 630 
Instructions as to, § 71, p. 654 
Jury question as to, § 70, p. 646 
Sufficiency of evidence respecting, 8 68, p. 
635 

Repairs, rebuttal evidence as to, 8 67, p. 632 
Res ipsa loquitur. 

Application of doctrine, 8 66, p. 624 
Jury question under doctrine, § 70, p. 646 
Presumption of specific negligence under doc¬ 
trine of, § 62, p. 620 
Right of action, 8 59 

Similar accidents, admissibility of evidence as to, 
§ 67, p. 632 

Special negligence, pleading, 8 62, p. 619 
Statement in action for, 8 62, pp. 616-621 
Subsequent pleadings in action for, 8 63 
Sufficiency of evidence in actions for, 8 68, pp. 

632--638 ^ ^ 

Surplusage in pleadings and actions for, § 62, pw 

619 

Third persons, intervening acts of causing, § 51, 


p. 603 

Treble damages, 8 73 

Trial of action, 8§ 69-72, pp. 638-659 

Variance in actions, 8 64 

Venue of actions, § 59 

Verdict in actions, 8 72 * 

vir.iofiAn ftf ordinance or statute, negligence per 


se, 8 48 
Wantonness, 

Jury question as to, 8 70, p. 647 
Punitive damages as recoverable, § 73 • 
Sufficiency of evidence, 8 68, p. 635 
Weight of evidence in actions, 8 68, pp. 632^38 
Injuries to electrical works, conductors or appliances. 
Injunction to prevent, 8 74 
Liability, 8 77 
Remedy, 8 75 

for purpose of, BaMUty for Injuries Inci¬ 
dent to production and use as affected by 
right of, § 67, p. 612 
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Inspection—Continued, 

Appliances, duties, § 47, p. 595 
Contributory negligence, § 55, n. 58 
Degree of care as to, § 47, pp. 594-597 
Insulation, thorough inspection as essential, § 47, 
p. 59o 

Jury questions respecting failure to make, § 70, 
p. 645 

Licensees, duty of inspection for benefit, § 43, p. 
586, n. 83 

Poles and wires, duty as to, § 47, p. 595 
Inspection generating companies, duties, § 57, p. 611 
Installation, 

Guy wires, negligence in respect of, § 41, n. 47 
Jury question respecting failure to properly in¬ 
sulate wires and appliances, § 70, p. 643 
Instructions, 

Injuries incident to production and use, actions, 
§ 71, pp. 653^8 

Supply to consumers, actions relating to, § 28, p. 
550 

Insulate, defined, 11, p. 478 
Insulation, 

Assumption of risk by employee of subcontractor 
working near uninsulated wires, § 56 
Avoidance of injury to or mutilation of trees by, 
§ 17 

Care required, § 44 

Customary and approved methods of, duty as 
discharged by using, § 40 
Defined, § 1, p. 478 

Entire system, duty to insulate as not extending 
to, § 44 

Expense of as excusing failure to Insulate, § 44 
Flying of kites near partially insulated wire, 
negligence, § 42, p. 581, n. 58 
Inspection as to, § 47, p. 595 
Knowledge, right to assume proper insulation in 
absence of, § 54, n. 58 

Licensees, worn insulation as hidden danger to, | 
43, p. 587, n, 89 

Maintenance of poles and wires with steps on 
pole leading to insufiSciently insulated wires, 
liability for injury, $ 38, n. 6 
Negligence in respect to, sufficiency of evidence 
as to, § 68, p. €34, n. 53 

Hegulations requiring or providing for validity, 
§ 5, p. 492 

Trees, wires passing thnough, § 42y p. 582, n. 61 
Workmen, care, § 49, p. 601 
Insulator, defined, § 1, p. 478 
Insurers, electrical companies as, § 38 
Interest, 

Overpayment refunded to consumer, liability, § 
28, p. 551 

Rates and charges, consideration in fixing rates, 

§ 32, p. 563 

Internal wiring, negligence in installation of, liabil¬ 
ity for, § 41 

Interstate companies, merger or consolidation of, § 10 
Intervening efficient act, injuries caused by, liability 
as to, § 51, p. 603 

Inventories, rates and charges, coni^deration in flying 
rates, $ 32, p. 562 

Invitees, liability for injuries, § 43, p. 589 
Issues, injuries incident to producticm and use, action 
for. 8 64 


Joinder of parties, injuries incident to production and 
use, action for, § 60 

Joint liability, injuries incident to production and 
use, jury question as to, § 70, p. 653 
Joint negligence, liability for injuries resulting, § 57, 
p. 614 

Joule, defined, $ 1, p. 478 

Judicial functions, rates and charges, § 30, p. 556 
Judicial review, rates and charges. 

Order or ordinance fixing as subject to, § 33 
Reasonableness, § 34, p. 566 
Jumper, defined, § 1, p. 478 

Jurisdiction, public service commission, regulation by 
electric company, § 3, p. 484 
Jury questions. 

Assumption of risk. Injuries incident to produc¬ 
tion and use, § 70, p. 647 

Contributory negligence, injuries incident to pro¬ 
duction and use, § 70, p. 647 
Injuries incident to production and use, actions, § 
70, pp. 638-653 

Supply to consumers, actions, § 28, p. 549 
Just compensation, rate amounting to taking of prop¬ 
erty without, sufficiency of evidence as to, § 34, 
p. 570 

Killed down, defined. § 1, p. 478 
Kilowatt, defined, § 1, p. 478 
Kilowatt hour, defined, § 1, p. 478 
Kilovolt, defined, § 1, p. 478 

Elites, partly insulated wire near place where chil¬ 
dren ordinarily fiew kites, maintenance as negli¬ 
gence, § 42, p. 581, n. 58 
Knowledge, 

See, also. Notice, post 

Contributory negligence in respect to injuries in¬ 
cident to production and use, f 53, p. 608 
Danger in use of electricity, company as bound 
to know, § 47, p. 596 

Dangerous agency, jury question respecting, § 70, 
p. 645 

Dangerous condition. 

Admissibility of evidence as to in action for 
injuries, § 67, p^ 631 

Appliances, liability for injury resulting as 
affected by, § 57, p. 612 

Defects or dangers, liability as dependent on, § 
47, pp. 594r^97 

Injuries incident to production and use. 

Inference of knowledge of danger, § 68, p. 
633 

Jury question, § 70, p. 650 
Insulation, right to assume proper insulation in 
absence of knowledge, i 54, n. 58 
Sagging wires, negligence in turning on current 
without examination after, § 45, n. 31 
Known danger, licensees, proprietor as not liable for 
injury from, § 43, p. 586, n. 83 
Laches, forfeiture of franchise barred by, § 22, p^ 536 
Law questions, 

Injuries incident to production and use, actions, 

' § 70, pp. 638-653 

Supply to consumers, actions relating to, § 28, p. 
550 

Leak, defined, § 1, p. 478 

Leaning poles, duty of correcting condition within 
reasonable time, § 45 
Leases, electrical comi)anies, | 2$ 
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Licensees, obligation owed to by electric company, § 
43, pp. 585-689 
Licenses, 

Municipality as authorized to impose reasonable 
license fee on poles and wires, § 4 
Void franchise operating as, § 20 
Liens, 

Charges for electricity, § 29 
Electrical companies, § 19 

Light, electricity as invisible agent producing, § 1, p. 
473 

Lightning, 

Care required to protect from injury from, § 49, 
p. 598 

Causal connection between death and lightning 
striking telephone pole, sufficiency of evi¬ 
dence respecting, § 68, p. 637, n. 65 
Limbs of trees, removal of limbs projecting over 
transmission wires, § 42, p. 584, n. 70 
Limitation of liability, negligence, contracting against, 

§ 58 
Lineman, 

Contact with or taking hold of wire, contributory 
negligence as for jury, § 70, p. 648 
Contributory negligence in fall from pole, jury 
question as to, § 70, p. 648, n. 9 
Live wire, 

Contributory negligence in attempting to move, 
jury question as to, § 70, p. 648, n. 9 
Defined, § 1, p. 478 

Local authorities, sti-eets and highways, consent to 
use of for transmission lines, § 11 
Location of wires and apparatus, § 42, pp. 580^85 
Loose wires. 

Fallen wires, ante 
Sagging wires, post 
Magneto, defined, § 1, p. 478 
Maintenance, 

Care required in, § 41 
Negligence, liability, § 41 

Bates and charges, consideration of cost of in 
fixing rate, § 32, p. 563 

Mandamus, compelling utility to supply service, § 28, 
p. 545 

Manholes, gas accumulating with resulting explosion, 
negligence in not foreseeing, § 41, n. 46 
Manufacture, 

Governmental function, § 6, p. 493 
Negligence, liability, § 38 
Kegulation, § 2 

Manufacturers, appliances, liability for jnjuries re¬ 
sulting from negligent installation, § 57, p. 614 
Manufacturing corporations, electrical companies as, 
§ 10 

Master and servant. Employees, ante 
Measure of damages, breach of contract relating to 
.supply to consumers, § 28, p. 551 
Merger, electrical companies, § 10 
Metallic circuit, defined, § 1, p. 478 
Meters, 

Charge for use, fixing, § 29 
Charges, power to regulate or prohibit meter 
charges, § 30, p. 555 

False meter, criminal liability for using, § 76 
Interference with sealing and testing of, criminal 
liability, $ 76 


Meters—Continued, ^ 

Becovery of by company on violation of contract 
by consumer, § 28, p. 547 
llampering with, 

Criminal liability, § 76 

Customer as warranting discontinuance oi 
service, § 25, p. 538 

Micanite, defined, § 1, p. 478 
Misuser, revocation of franchise, § 22, p. 534 
Modification, contract to furnish electric current or 
power, § 26, p. 543' 

Monocyclic, defined, § 1, p. 478 
Monopolies, 

Municipal ownership and operation, right of city 
to obtain monopoly, § 7, p. 502 
Bates and charges, consideration in fixing rates, 

§ 32, p. 560 

Mortgages, electrical companies, § 19 
Multiphase system, defined, § 1, p. 479 
Multiple, defined, § 1, p. 479 
Municipal corporations, 

License fee, authority to impose, § 4 
Light and power districts as, § 6, p. 497 
Bates and charges. 

Contracts, § 31, p. 557 
Regulation, § 30, p. 554 

Regulation of placement or protection of wires, 
etc., violation of as negligence per se, § 48 
Regulation of production and sale, § 2 
Streets and highways, regulation of use, § 5, p. 
491 

Municipal ownership and operation, §§ 6-9, pp. 493- 
511 

Acquisition of plant, § 8, pp. 507-510 
Actions to enjoin competition, § 7, p. 506 
Agreements respecting purchase of existing 
plants, § 8, p. 508 

Assessments against property, validity of stat¬ 
utes relating to, § 9 

Certificate of convenience and necessity, munici¬ 
pality as not required to obtain, § 6, p. 499 
Community outside city limits, approval of pub¬ 
lic service commission as required in order 
to furnish current in, § 6, p. 499 
Competition, injunction, § 7, p. 503 
Competition with private company, § 7, p. 503 
Competitive bidding, contracts relating to con¬ 
struction of plant, § 6, p. 496 
Condemnation of existing plant, § 8, p. 507 
Consumers, regulations governing, § 9 
Contracts for purchase of existing plant, § 8, p. 
509 

Contracts relating to construction of plant, § 6, 
P- 

Control of municipally owned plant, § 6, p. 498 
Damage to existing plants, liability, § 7, p. 502 
Damnum absque injuria, § 7, p. 505 
Directors of power districts, election and quali¬ 
fication, § 6, p. 498 
Establishment of plant, § 6, p. 494 
Estoppel, § 7, p. 503 
Existing plants, 

Acquisition, § 8, p. 507 
Rights, § 7, pp. 502-506 

Federal grant to aid in establishing plant, § 6, 
p. 494 
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Muiiicipal ownership and operation—Continued, 

Future earnings, contract for construction of 
plant to be paid for out of, § 6, p. 497 
Governmental capacity, city not acting in when 
purchasing electric system, § 8, p. 507 
Improvement districts, organization of for pur¬ 
pose of purchasing plant, § 8, p. 510 
Inspection of municipally owned plants, regula¬ 
tions concerning, § 9 

Interference w'ith existing plants, § 6, p. 502 
Method of acquiring existing plants, § 8, p. 508 
Monopoly, right of city to obtain, § 7, p. 502 
Net earnings, payment for plant, § 6, p. 497 
Penalties, refusal to furnish power, § 25, p. 537 
Property rights of existing system, interference 
with, § 7, p. 502 
Public service commission. 

Certificate of approval, § 6, p. 497 
Jurisdiction of municipally owned plant, § 6, 
p. 498 

Purchasing existing system, § 8, p. 507 
Bates and charges, fair return as essential, § 34, 
p. 567 

Beferendum, § 6, p. 497 

Submission on question of acquiring existing 
plant, § 8, p. 508 

Begulation of municipally owned plant, § 6, p. 
498 

Besolution setting out plan of acquiring existing 
plants, § 8, p. 508 

Bights of existing plants, § 7, pp. 502-506 
Buies respecting use of power, power to make, 

§ 9 

Service, duty of furnishing, | 25, p. 537 
Streets and highways, right of government owned 
plants to use, § 6, p. 493 
Submission to popular vote, § 6, p. 494 

Question of acquiring existing plant, § 8, p. 
508 

Supply to consumers, implied contracts for, § 26, 
p. 542 

Tax on sale of electricity by municipally owned 
plant, § 4 

Valuation of existing plant acquired, § 8, p. 509 
Waiver, fair return on value of investment, § 34, 
p. 567 

Mutilation of trees, adjoining owner, % 17 
Negative booster, defined, § 1, p. 479 
Negligence, 

Confining electricity within appointed channels, 
failure in respect of, § 46 ' , 

Construction and maintenance of plant, liability, 

§ 41 

Fires, failure to cut off current in case of, § 49, 
p. 599 

Injuries incident to production and use. 

Burden of proof, § 66, p. 623 
Instructions as to, § 71, p. 653 
Jury question as to, § 70, p. 639 
Sufficiency of evidence as to, § 68, p, 633 
Junior licensee, right of action, § 13, p, 520 
Jury question as to, injuries incident to produc¬ 
tion and use, § 70, p. 639 
Liability for injuries arising from, § 38 
Location of wires and apparatus, § 42, pp. 580- 
585 

Placing of wires on poles or towers, § 42, n. 581 


' Negligence—Continued, 

Pleading, allegations as to in action for injuries 
incident to production and use, § 62, p. 617 
Poles or wires, 

Maintenance in or near highways or streets, 
§ 41 

Unauthorized maintenance as evidence of neg¬ 
ligence, § 66, p. 626 

Property damage as result of, liability, § 50 
Proximate cause of injury, liability as dependent 
on, § 51, pp. 602-605 
Standard by which to determine, § 40 
Trespassers, liability for injuries resulting from, 
§ 43, p. 586 

Neon signs, contributory negligence in attaching to 
light pole under high tension power line, jury 
question as to, § 70, p. 648, n. 9 
Nominal damages, supply to consumers, recovery in 
actions relating to, § 28, p. 550 
Nonuser, forfeiture and revocation of franchise for, 
§ 22, p. 534 
Notice, 

See, also, Knowledge, ante 
Broken, falling or crossed wires, liability as not 
dependent on, § 45 

Cut-off notice, customers as entitled to, § 25, p. 
541 

Dangerous condition of appliances, negligence in 
failing to remedy, § 47, p. 596 
Easements, acquisition of title to land with no¬ 
tice of, § 16, p. 528 
Forfeiture of franchise, §' 22, p. 585 
Moving of buildings or structures under high ten¬ 
sion wires, § 42, p. 584, n. 73 
Phases of current, changes in, § 49, p. 599 
Public service commission, proceedings before, § 
3, p. 487 

Bates and charges, establishment, § 33 
Nuisance, 

Electric company maintaining, liability for in¬ 
jury arising therefrom, § 38, n. 6 
Poles erected in streets or highways, § 16, p. 526 
Maintenance off traveled portion of road as, 

§ 41. n. 53 

Unauthorized maintenance as imposing abso- 
' lute liability for consequences as nui¬ 
sance, § 66, p. 626 
Power house as, § 50 
Obstructions, 

Poles and wires, § 17 

Streets or highways, liability for negligence in 
maintaining, § 41 

Occupational tax, imposition, § 4, n. 99 
Offenses, 

Against company, § 77 
By company, § 76 

Offer and acceptance, contract for supplying service, 

§ 26, p. 542 

Ohm, defined, § 1, p. 479 

Omissions, rates and charges, allowance for in 
rate, § 32, p. 562 

Opening line, duty in respect of to permit passage 
of building on highway under, § 42, p. 584, n. 74 
Operating expenses, rates and charges, distinguished 
in fixing rate, § 32, p. 563 
Operation of system, care required, § 41 


1452 



INDEX TO ELECTRICITY 


Optional schedules, utility as having right to main¬ 
tain, § 29 
Ordinances, 

Presumptions in favor of regulatory ordinances, 

§ 3, p. 488 

Rates and charges fixed by, adherence to, § 29 
Regulation by, § 2 
Ordinary care, 

Construction and maintenance of system, use, § 
40 

Production and use of electricity, § 39 
Organization, electrical companies, § ID 
Original costs, rates and charges, valuation includ¬ 
ing, § 32, p. 560 

Outstanding common stock, rates and charges, val¬ 
uation in fixing rates, § 32, p. 560 
Overhanging power wires, telephone company per¬ 
mitting wires to remain unprotected from, lia¬ 
bility for injury as result of, § 51, p. 604 
Overhead, rates and charges, allowance for in fixing 
rate, § 32, p. 502 

Overhead conductors, guard wires, or devices to pro¬ 
tect validity of requirements as to, § 5, p. 492 
Overhead wires. 

Driving high load or structure under, contribu¬ 
tory negligence as for juiy, § 70, p. 649 
Traction company, negligence as imputable to be¬ 
cause of using, § 40, 11 . 38 

Overload of electricity, presumption of negligence as 
to permitting to enter building, § 66, p. 626 
Overpayments, 

Consumers, recovery back, § 28, p. 547 
Interest, consumer as entitled to recover on over¬ 
payments refunded, § 28, p. 551 
Ownership, 

Electricity as subject, § 1, p. 473 
Liability for injury incident to production and 
use as dependent on ownership of appliances, 
§ 57, p, 611 

Parties, injuries incident to production and use, ac¬ 
tions for, § 60 

Past profits, rates and charges, consideration in fix¬ 
ing rates, $ 34, p. 569 
Patrons, 

See, also, Consumers, ante 
Ownership and control of fixtures, inspection as 
to, § 57, p. 612, n. 83 
Penalties, 

Failure or refusal to furnish service, conditions 
precedent to action for, § 28, p, 546 
Municipal corporations supplying electricity as 
liable to, § 25, p. 537 

Rates and chai-ges, reasonableness of penalties 
for nonpayment of charges, f 34, p. 667 
Refusal to furnish electricity on demand, § 2 
Supply to consumers, pleading in action to re¬ 
cover, § 28, p. 547 

Perpetuity, franchise as grant of property right in, § 
22, p. 533 

Petition, injuries incident to production and use, ac¬ 
tions for, § 62, pp. 616-621 

Phases of ciUTcnt, changing, notice to users as re¬ 
quired, 8 40, p. 59i) 

Pigs, defined, § 1, p. 479 

Places, location of wires or appliances, negligence, § 
42, p. 582 


Pleading, 

Action relating to supply to consumers, § 28, p- 
547 

Injuries incident to production and use, actions 
to recover for, §§ 61-64, pp. 616-622 
Poles and wires, 

Assumption of risk by lineman working on poles 
used also by electric light company, § 56 
Authority to erect and maintain, § 16, p. 525 
Breaks or defects in wires, diligence to discover 
and remedy, § 47, p. 594 

Broken wires, care required to prevent injury, 
§ 45 

Care required in location of wires, § 42, pp. 580- 
585 

Common use, interference with wires, § 57, p. 615 
Consent of abutting owner to erection, § 17 
Contact of wires, guarding against anticipated 
danger from, § 42, p. 580 

Contact with or proximity between wires and 
conductors, negligence as result of, § 46 
Control over wires, liability for negligence, § 57, 
p. 613 , 

Diligence in discovering and remedying breaks or 
defects in wires, § 47, p. 594 
Fallen wires, care required to prevent injury, § 
45 

Height at which wires maintained, negligence, § 
42, p. 581 

Height of wires, regulations respecting, § 5, p. 
492 

High voltage wires, ante 

Independent contractor installing wires, liability 
for injuries to person touching, § 57, p. 613 
Inspection, 

Care required as to, § 47, p. 595 
Validity of regulations as to, § 5, p. 493 
Installation of wires, jury question as to negli¬ 
gence in, § 70, p. 641 

Insulation of wiring, liability for negligence as 
to, § 50, n, 5 

Joint use, liability for injuries resulting from 
negligence, § 57, p. 614 

Joint use of poles and structures, validity of reg¬ 
ulation, § 6, p. 493 

Joint use of streets and poles, § 16, p. 528 
Jury question respecting negligence in locaticm 
and maintenance, § 70, p. 641 
Leaning poles, duty of correcting condition with¬ 
in reasonable time, § 45 

License fee, municipality as authorized to im¬ 
pose on, § 4 
Location, 

Jury question as to negligence, § 70, p. 641 
Regulation, § 5, p. 492 
Rights as to, § 16, p. 525 

Maintenance in or near public highways or streets 
as negligence, § 41 

Maintenance near school with insufiBciently in¬ 
sulated wires, liability for injury resulting, 
§ 38, a 6 

Municipal regulations, placement or protection, § 
48 

Negligence, unauthorized maintenance as evi¬ 
dence, § 66, p. 626 

Numbering and initialing poles, validity of reg¬ 
ulations requiring, § 6, p. 493 
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Poles and wires—CJontinued, 

Obstruction of street by erection, § 17 
Ownership of as affecting liability for injuries 
incident to use thereof, § 57, p. 612 
Persons working about wires, care required as to, 
§ 49, p. 600 

Presumptions, authority to string wires along 
street, § 66, p. 624 

Private property, location on, § 16, p. 526 
Removal after legal termination or expiration of 
franchise, § 22, p. 535 

Rules and regulations for erection and mainte¬ 
nance of, § 5, p. 491 

Sagging wires, care required to pre\*ent injury, 
§ 45 

School yards, negligence in maintaining therein 
in defective condition, § 42, p. 582, n. 62 
Statutory provisions, observance of regulations 
concerning placement or protection of, § 48 
Throwing of wire over transmission wire, antici¬ 
pation of as essential, § 42, p. 581, n. 59 
Trespass, unauthorized maintenance of on prem> 
ises, § 50 

Wire placed or maintained on bridge, care re¬ 
quired in respect of, § 42, p. 585 
Police power, 

Contracts concerning rates, regulation under, § 
31, p. 557 

Franchises as subject to exercise, § 22, p. 534 
Rates and charges, regulation as proper exercise, 
§ 30, p. 553 

Political subdivision, power districts as, § 6, p. 497 
Positive, defined, § 1, p. 479 
Potential, defined, § 1, p. 479 
Power districts, 

Functions and powers, § 6, p. 498 
Municipal corporation, status as, § 6, p. 497 
Power house, nuisance, status as, § 50 
Preponderance of evidence, injuries incident to pro¬ 
duction and use, proof by as essential for recov¬ 
ery, § 68, p. 632 
Presumptions, 

Broken or sagging wires, negligence, § 66, p. 625 
Contributory negligence, injuries incident to pro¬ 
duction and use, § 66, p. 629 
Injuries incident to production and use, actions 
for, § 66, pp. 622-630 
Instructions as to, § 71, p. 657 
Rates and charges. 

Classification as based on proper ground, § 
35 

Indulging in favor of order or ordinance fix¬ 
ing, § 33 

Reasonableness, § 34, p. 569 
Regulatory ordinances, reasonableness, § 3, p. 
488 

Res ipsa loquitur, rebuttal of presumption aris¬ 
ing from application of rule, § 66, p. 628 
Primary coil, defined, § 1, p. 479 
Priority, franchises, § 13, p. 519 
Private enterprise, sale of electrical energy or power 
for use in as not engaging in public business, § 2 
Private property, poles and wires, location on. § 16, 
p. 526 
Procedure, 

Public service commissions. 

Proceedings before^ § 3, p. 487 


^ Procedure—Continued, 

Public service commissions—Continued, 

Proceedings instituted by municipality oper¬ 
ating plant, § 6, p. 501 
Rates and charges. 

Enforcement, § 36 
Establishment, § 33 
Preventing enforcement of, § 37 

Production, 

Injuries incident to, §§ 38-73, pp. 573-659 
Regulation, § 2 

Proof, injuries incident to production and use, ac¬ 
tion for, § 64 
Property, 

Franchise as, § 12, p. 513 

Injuries to as result of negligence, liability, § 50 
Protest, oveipayments made under, recovery back by 
consumers, § 28, p. 547 
Proximate cause. 

Contributory negligence, necessity of being in or¬ 
der to bar recovery, § 55 
Injuries incident to production and use. 

Admissibility of evidence as to, § 67, p. 630 
Burden of proof as to, § 66, p. 623 
Instructions as to, § 71, p. 656 
Jury question as to, § 70, p. 651 
Liability as dependent on, § 51, pp. 602-605 
Sufficiency of evidence as to, § 68, p. 636 
Proximity between wires and conductors, negligence 
as to, § 46 

Proximity of lines, joint use of poles, fact of prox¬ 
imity as conferring authority to use jointly as 
respects liability for injury resulting, § 57, p. 
614 

Proximity of wires, 

Contributory negligence, § 53, p. 608 

Jury questions in respect of negligence as to, 

§ 70, p. 642 

Public, care required to be exercised as to, § 38 
Public service commissions. 

Contracts for furnishing electricity as subject to 
approval, § 26, p. 542 

Discretion, approval of city seeking autlioriza- 
tion to operate plant, § 6, p. 500 
Municipal ownership and operation, certificate 
of approval, § 6, p. 497 

Municipally owned plants, jurisdiction over, § 6, p. 
498 

Power to regulate and control electric companies, 

§ 3, p. 484 

Prior proceedings before as condition precedent 
to action in respect of furnishing of electric¬ 
ity, § 28, p. 546 

Procedure, proceedings instituted by municipal¬ 
ity operating plant, § 6, p. 501 
Proceedings before, § 3, p. 487 
Rates and charges. 

Alteration after filing of schedules, § 33 
Fixed by order, adherence to, § 29 
Private contracts concerning as superseded 
by rates established by, § 31, p. 557 
Regulation, § 30, p. 554 

Refunds for alleged overcharges, power to make. 

§ 28, p. 546 

Review of proceedings before, § 3, p. 487 
Setting aside orders of in relation to municipally 
operated plant, § 6, p. 501 


1454 



INDEX TO ELEGTBICIT7 


Public service commissions—Continued, 

Temporary rates, power to establish, § 33 
Withdrawal of service from particular town, en¬ 
tertaining application for, § 25, p. 538 
Public service corporations. 

Business of producing and selling as, § 2 
Electrical companies as, § 10 
Service, duty of furnishing, § 25, p. 537 
Public utility, 

City furnishing electric service to private per¬ 
sons as, § 6, p. 500 

Determination as to whether electric company is 
public utility, § 3, p. 486 
Electrical companies as, § 10 
Pulsatory current, defined, § 1, p. 479 
Punitive damages, 

Consumers as entitled to for wrongful failure or 
refusal to furnish service, § 28, p. 550 
Injuries incident to production and use, § 73 
Purchase of property, electric companies, authority, 

§ 15, p. 522 

Quantum meruit, rates and charges, courts as au¬ 
thorized to determine rates chargeable for pur¬ 
pose of recovery on, § 30, p. 556 
Quantum of proof, injuries incident to production 
and use, action for, S 68, p. 633 
Quasi-public corporations, electrical companies as, | 

10 

Radio aerial. 

Removing after coming in contact with high volt¬ 
age wire, contributory negligence as for jury, 

§ 70, p. 648, n. 9 

Throwing across defectively insulated light wire, 
liability for injury resulting, § 51, p. 603, n. 

14 

Rates and charges, §§ 29-37, pp. 552-573 

Adjustment of rates, contract expressly provid¬ 
ing for, § 28, p. 547 

Admissibility of evidence, reasonableness of, § 34, 
p. 570 

Advertising costs, consideration of in fixing rate, 

§ 32, p. 563 

Alteration by commission, § 33 
Annual depreciation, elements to be considered in 
fixing rate, § 34, p, 568 
Apportionment, § 29 
Base for rate, § 32, pp. 559-563 
Bills, submission to customers, § 29 
Boards, regulation, § 30, p. 554 
Buildings, valuation in fixing rates, § 32, p. o60 
Burden of proof, 

Discriininsition, § 35 
Reasonableness, § 34, p, 569 
Capital investment, allowance, § 32, p. 563 
Classification of customers as resulting in discrim¬ 
ination, § 35 

Commissions, « 

Adherence to rates fixed by order, § 29 
Rat^s established by as superseding private 
contracts or agreements, § 31, p. 557 
Regulation, § 30, p. 554 _ 

Comparison with rates of other public utilities m 
determining reasonableness, § 34, p. 569 
Competition, furnishing at less than cost in order 
to meet, § 34, p. 569 
Confiscatory rates, 

Injunction as to, § 37 
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Rates and charges—Continued, 

Confiscatory rates—Continued, 

Prohibited, § 34, p. 565 . . ^ « 

Consumers* contributions, deduction for in fixing 
rate, § 32, p. 562 

Contingencies, allowance, § 32, p. 562 
Continuing legislative power to regulate rates, $ 
30, p. 556 
Contracts, 

Duration of contract fixing, f 31, p. 558 
Piling, § 33 ^ 

Injunction to prevent collection of contract 
rate, § 37 

Legality, § 31, p. 556 
Reasonableness, § 34, p. 566 
Correction of possible error not excluding prop¬ 
erty no longer used in fixing rates, § 32, p. 560 
Definiteness, power to regulate as including right 
to fix definite rate, § 30, p. 555 
Depreciation, 

Consideration in fixing rates, § 32, p. 561 
Element to be considered in fixing rate, § 34, 
p. 568 

Device or subterfuge for increasing maximum 
charge, § 29 

Difference in charges to different customers as re¬ 
sulting in discrimination, § 35 
Discounts, discrimination resulting, § 35 
Discretion, rate-making as involving legislative 
discretion, § 30, p. 555 
Discrimination, § 35 

Reasonableness as determined by, § 34, p. 566 
Duration of contract fixing, 131, p. 558 
Elements considered in fixing rate, § 32, p. 559; § 
34, p. 567 

Emergency plant, consideration in fixing rates, § 
32, p. 560 
Enforcement, 

Prevention, § 37 
Proceedings, § 36 

Equipment, valuation in fixing rates, 8 32, p. 560 
Establishment, procedure, § 33 
Evidence, reasonableness, § 34, p. 569 
Pair return on actual present value of investment 
as essential, § 34, p. 567 

Pavorable long-time contract for current as sub¬ 
ject to consideration in fixing rate, § 32, p. 560 
Piling of schedule, establishment by, § 33 
Pinancing costs, allowance, § 32, p. 562 
Findings, proceedings to prevent enforcement, 8 37 
Franchises, 

Contract resulting from accepted franchise, 8 
31, p. 557 

Valuation in fixing rates, 8 32, p. 560 
Function of rate-making as purely legislative in- 
character, § 30, p. 555 

Going concern value, consideration in fixing rate, 
§ 32, p. 561 

Governmental agencies, regulation, 8 30, p. 554 
Gross returns, requirements as to, 8 34, p. 568 
Improvident investments, consideration in fixing 
rate, § 32, p. 560 
Injunction, 

Enforcement by, § 36 
Preventing enforcement, 8 37 
Interest, consideration in fixing rates, 8 32, p. 568 
Inventories, consideration, 8 32, p. 562 
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lates and charges—Continued, 
f udicial functions, § 30, p. 556 
Judicial review. 

Order or ordinance fixing as subject to, § 33 
Reasonableness, § 34, p. 566 
Land as property to be considered for rate-mak¬ 
ing purposes, § 32, p. 559 

Leased transmission line, valuation in fixing rate, 

§ 32, p. 560 

Legislative power to regulate, § 30, p. 553 
Liens, § 29 

List of wholesale customers with contract rate, 
filing of as fixing of rate, § 33 
Local property as to be considered for rate-mak¬ 
ing purposes, § 32, p. 559 
Maintenance costs, consideration, § 32, p. 563 
Maximum charge fixed by proper authority, § 29 
Maximum rates, power to regulate as Including I 
right to fix maximum, § 30, p^ 555 I 

Meters, 

Charge for use, § 29 

Power to regulate or prohibit meter charges, § 
30, p. 555 
Minimum charge. 

Adherence, § 29 

Power to regulate as including power to fix 
minimum, § 30, p. 555 

Modification of contract fixing, § 31, p. 559 
Monopoly, valuation in fixing rates, § 32, p. 560 
Municipal corporations. 

Contracts fixing, § 31, p. 557 
Regulations by, § 30, p. 554 
Municipally owned plants, fair return as essen¬ 
tial, § 34, p. 567 

Mutuality of contract fixing, § 31, p. 558 
Notice, establishment, § 33 
Omissions, allowance for in fixing rate, § 32, p. 
562 

Operating expenses distinguished in fixing rate, § 
32, p. 563 

Optional schedules, utility as having right to 
maintain, § 29 
Ordinances, 

Adherence to rates fixed by, § 29 
Contract as resulting from ordinance fixing 
rate, § 31, p. 558 

Original costs, valuation of property for rate¬ 
making purposes including, § 32, p. 560 
Outstanding common stock, valuation in fixing 
rates, § 32, p. 560 

Overhead, allowance for in fixing rates, § 32, p. 
562 

Past profit or return, consideration in fixing rate, 

§ 34, p. 569 

Penalties for nonpayment, reasonableness, § 34, p, 
567 

Police power, regulation as proper exercise of, § 
30, p. 553 
Presumptions, 

Classification as based on proper grounds, § 
35 

Indulging in favor of order or ordinance fix¬ 
ing, § 33 , 

Reasonableness, § 34, p. 569 
Private contracts, regulations under police pow¬ 
er, § 31, p. 557 


Rates and charges—Continued, 

Procedure, 

Enforcement, § 36 
Establishment, § 33 . 

Preventing enforcement, § 37 
Property to be valued for pui-pose of fixing rate, § 
32, p. 5o9 

Public regulation, § 30, p. 553 ^ 

Quantum meruit, court as authorized to deter¬ 
mine rates chargeable for purpose of re¬ 
covery on, § 30, p. 556 
Reasonableness, § 34, pp. 565-570 
Rebates, discrimination resulting, § 35 
Refunds, public service commissions as authorized 
to make, § 28, p. 546 

Regulation, power to regulate, § 30, pp. 5o3-656 
Renewal of contracts fixing, § 31, p. 558 
Reproduction costs, consideration in fixing rate, 
§ 32, p. 560 

Reserves, consideration in fixing rates, § 32, p. 
560 

ftrder or ordinance fixing, § 33 


Schedules, 

Adherence, § 29 
Establishment by filing, § 33 

Service, payment of proper charges for service 
previously rendered as condition precedent to 
right to receive further service, § 25, p. 540 

Service charge, right to make in addition to fixed 
charges, § 29 

Special circumstances, different in rates or charg¬ 
es based on, § 35 

Standby plant, consideration in fixing rates, § 32, 
p. 560 

Statutory provisions, post 

Stock dividends, consideration in fixing rate, § 32, 
p. 562 

Suificiency of evidence, reasonableness, § 34, p, 
' 570 

Supplies, valuation in fixing rate, § 32, p. 560 


OC^axes 

CJonsideration in fixing rate, § 32, p. 563 
Element to be considered in fixing rate, § 


34, p. 568 


Temporary rates, power of public service commis¬ 
sion to establish, § 33 

Uniformity, contractual guaranty of, § 35 
Useful property only considered in fixing rate, § 
32, p. 560 

Valuation of property for purpose of fixing rates, 


§ 32, p. 559 

Water right as part of production system for rate¬ 
making puiposes, § 32, p. 559 
Working capital, consideration in fixing rates, § 
32, p. 561 


Reasonable care. 

Exercise to prevent injury in production and use, 
§ 38 

. Production and use of electricity, § 39 


Reasonable value, rate base as determined on, § 32, p. 
559 

Reasonableness, rates and charges, § 34, pp. 565-570 
Rebates, rates and charges, discrimination resulting, 
§ 35 

Rebuttal, res ipsa loquitur,, presumptions arising from 
application of rule, { 66, p. 628 
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Referendum, municipal ownership and operation, § 
6, p. 497 

Submission on question as to acquiring existing 
plant, § 8, p. 508 
Refunds, 

Interest as recoverable by consumer on, § 28, p. 
551 

Public service commission as authorized to make, 
§ 28, p. 546 
Regulation, 

Municipally owned plant, § 6, p, 498 
Rates and charges, power to regulate, § 30, pp. 
553-556 

Streets and highways, use of, § 5, p. 491 
Relay, defined, § 1, p. 479 

Remedies, regulation, selling compliance with, § 2 
Renewal, contract to furnish electric current or pow¬ 
er, § 26, p. 543 
Repair, 

Broken or fallen wires, reasonable time for as 
prerequisite to liability for injuries from, § 
45 

Equipment and appliances, care required to pre¬ 
vent injury, § 57, p. 614 

Reproduction costs, rates and charges, consideration 
in fixing rates, § 32, p. 560 

Resale, compelling furnishing of electricity, § 25, p. 
537, n. 77 

Reserves, rates and charges, consideration in fixing 
rates, § 32, p. 560 
Res ipsa loquitur, 

Broken or sagging wires, doctrine as applicable 
as to injuries resulting from, $ 06, p. 625 
Conditions required for application of doctrine, 

§ 66, p. 626 

Injuries incident to production and use. 
Application of doctrine, § 66, p. 624 
Presumption of specific negligence under doc¬ 
trine of, § 62, p. 620 

Jury question under doctrine, § 70, p. 646 
Pleading, doctrine as applicable under, § 66, p. 
627 

Rebuttal of presumption of negligence arising 
from application of rule, § 66, p. 626 
Resistance, defined, § 1, p. 479 

Resolution, municipal ownership and operation, res¬ 
olution setting out plan of acquiring plant, § 8, 
p. 508 

Reversed current,’ defined, § 1, p. 479 
Review, 

Public service commission, proceedings before, § 
3, p. 487 

Rates and charges, order or ordinance fixing, § 
33 

Revocation, 

Franchises, § 22, pp. 532-535 
License, void franchise operating as, § 20 
Rheostat, defined, § 3^ p. 479 
Rhumkorf coil, defined, § 1, p. 479 
Right of way. 

Construction of wires so as not to interfere with 
surface of soil, § 41 

Implied promise by electric company to pay rea¬ 
sonable value of to landowner, § 16, p. 528 
Rotor, defined, § 1, p. 479 

Rubber gloves, contributory negligence in failing to 
wear, jury question as to, § 70, p. 649 

29C.J.S.-^2 


Safe place statutes, frequenters, application to, § 43. 

p. 586, n. 85 
Safeguards, 

Approved devices, use of to prevent injury, § 40 
Electric company as under duty of safeguarding 
public against dangers, § 38 
Sagging wires. 

Care required to prevent injury from, § 45 
Jury questions respecting failure to exercise prop¬ 
er care and precaution as to, § 70, p. 644 
Presumption of negligence, § 66, p. 625 
Sale, 

Governmental function, § 6, p. 493 
Injuries incident to, persons liable, § 57, p. 612 
Negligence of persons engaged in, liability for, 
§ 38 

Regulation, § 2 

Sale of plant, purchaser continuing business as liable 
for injuries resulting from negligence, § 57, p. 
614 

Sale of property, electric companies, authority, § 15, 
p. 522 

Schedules, rates and charges. 

Establishment by filing, § 33 
Fixed by, adherence to, § 29 
School yards, defective light pole located on, negli¬ 
gence in permitting, § 42, p. 582, n. 62 
Secondary coil, defined, § 1, p. 479 
Secondary generator, defined, § 1, p. 479 
Secondary wires, high voltage current permitted to 
pass through, negligence as result of, § 46 
Securities, electric companies, issuance, sale or pur¬ 
chase, § 15, p. 524 

Self-induction and resistance, defined, § 1, p. 479 
Series, defined, § 1, p. 479 
Servants. Employees, ante 
Service, 

Conditions precedent to right of consumer to, § 
25, p. 538 

Discontinuance for nonpayment of charges, § 25, 
p. 540 

Duty of electric companies to furnish, § 25, pp. 
536-641 

Service charge, making of in addition to fixed charges, 
§29 

Service wire, defined, § 1, p. 479 
Set-off and counterclaim, action on contract for serv¬ 
ice, § 28, p. 547 

Short circuit, defined, •§ 1, p. 479 
Shunt, defined, § 1, p. 480 

Sidewalks, injuries by contact with wire under side¬ 
walk, § 42, p. 584 

Similar accidents, admissibility of evidence as to in 
action for Injuries incident to production and usp,' 
§ 67, p. 632 

Sparking, defined, § 1, p. 480 
Sparking plug, defined, § 1, p. 480 
Specific negligence, injuries incident to production and 
use, pleading in action for, § 62, p. 619 
Speculative investments, rates and charges, consid¬ 
eration in fixing rates, § 32, p. 560 
Standby plant, rates and charges, consideration in 
fixing rates, § 32, p. 560 

State, manufacture and sale of electric power, en¬ 
gaging in business, § 6, p. 493 
Statement, injuries incident to production and use, ac¬ 
tions for, § 62, pp. 616-621 
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Statutory provisions, 

Appliances, placement or protection, § 48 
Bonds and other evidence of indebtedness, elec¬ 
tric companies, § 19 

Certificate of necessity and convenience, city re¬ 
quired to secure, § 6, p. 500 
Consolidation of electrical companies, § 10 
Construction of system, compliance with details, 
§ 41 

Franchises, 

Duration, § 22, p. 533 

Sale or issuance in compliance with, § 12, p. 
514 

Merger of electrical companies, § 10 
Municipal ownership and operation. 

Acquisition of existing plant, § 8, p. 510 
Contracts relating to construction of plant, 
§ 6, p. 496 

Establishment of plant, § 6, p. 494 
Method of acquiring existing plants, § 8, p. 
508 

Offenses, § 76 
Poles and wires, 

Location and manner of erecting, § 16, p. 525 
Placement or protection, § 48 
Public service commissions, power to regulate and 
control electric companies, § 3, p. 484 
Rates and charges. 

Adherence, § 29 
Discrimination, § 35 
Establishment, § 33 

Prohibitions or limitations applicable to con¬ 
tract of municipality respecting rates, § 
31, p. 558 

Regulation, § 30, p. 555 
Regulation, production and sale <^, § 2 
Taxation, § 4 

Violation of regulations respecting placement or 
protection of wires, etc., as negligence, § 48 
Steam * shovel, notice of moving on highway under 
electric wires, § 42, p. 584, n. 73 
Step-down, defined, § 1, p. 480 
Stock, electric companies, regulations respecting is¬ 
suance, sale or purchase, § 15, p. 524 
Stock dividends, rates and charges, consideration in 
fixing rates, § 32, p. 562 
Storms, 

Anticipating influence, electric company as bound 
to anticipate, § 51, p. 605 
Inspection of system after, duties, § 47, p. 595, 
n. 45 

Streets and highways, 

Broken or crossed wires, negligence in permit¬ 
ting to remain in or near, § 45 
€!onduits, due care in locating and maintenance, 
§ 42, p. 583, n. 69 

Consent of local authorities to use, § 11 
Construction of poles and wires along, due care, 

§ 42, p. 583 

Fallen wires, negligence in permitting to remain 
in or near, § 45 

Franchise, use of streets for transmission of 
electricity as, § 5, p. 490 
Possession of as excusing exercise of care 
to prevent injury to others rightfully 
using street, § 42, p. 585 


Streets and highways—Continued, 

Government owned plants, right to use, § 6, p. 
493 

Injuries to persons on from electric current, lia¬ 
bility, § 42, p. 583 

Joint use of streets and poles, § 16, p. 528 
Lights, location of street light as negligence, § 
42, p. 585 

Maintenance of poles and wires along, due care, 
§ 42, p. 583 

Negligence in respect to location and maintenance 
of wires or appliances on, jury question as 
to, § 70, p. 642 

Obstructions, liability for negligent maintenance 
in, § 41 

Poles and wires. 

Location on, § 16, p. 525 
Maintenance without permission as giving 
city right to attach wires to poles, § 57, 
p. 615 

Protection of travelers, due care in erection and 
maintenance of poles for, - § 42, p. 584 
Regulation of use, i 5, p. 491 
Structures on or near as negligence, § 41 
Use, § 5, pp. 490-493 

Structures, maintenance in or near streets or high¬ 
ways as negligence, { 41 
Subcontractor, 

Assumption of risk of injury by employees, § 56 
Care required as to employees of when working 
about wires, § 49, p. 600 

Subdivision of the electric light, defined, § 1, p. 480 
Supplies, rates and charges, valuation in fixing rates, 
§ 32, p. 560 

Supply to consumers, §§ 24r-28, pp. 536-552 

Actions to recover for services, § 28, pp. 545-552 
Adequate service, duty of furnishing, § 25, p. 
536 

Agreement, requirements as to, § 25, p. 539 
Answer in actions relating to, § 28, pt 548 
Assignment of contract to furnish electricity, § 
26, p. 543 

Bills, submission to customers, $ 29 
Breach of contract, pleadings in action to recover 
payments made, § 28, p. 547 
Burden of proof, actions relatixig to, § 28, p. 

548 

Charges, 

Actions for damages for exaction of unrea¬ 
sonable charges, § 28, p. 545 
Payment of proper charges as reasonable 
condition of right to receive further serv¬ 
ice, § 25, p. 540 

Complaint in actions relating to, § 28, p. 547 
Conditions precedent, § 25, p. 538 
Continuous service, § 25, p. 538 
Contracts, 

Requirement as to entering into, § 25, p. 
539 

Rules controlling, § 26, pp. 541-544 
Cut-off notice, § 25, pw 541 
Damages, 

Discrimination, § 27 

Wrongful failure or refusal to furnish, § 28, 
p. 550 

Defenses in actions relating to, § 28, p. 546 
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Supply to consumers—Continued, 

Delay in furnishing services, damages recover¬ 
able, I 28, p. 550 

Demand as condition precedent to furnishing 
service, § 25, p. 539 

Deposits, requirement, § 25, p. 539, n. 6 
Discrimination, § 27 

Actions for damages, § 28, p. 545 
Pleadings, § 28, p. 547 
Duty to furnish service, § 25, pp. 536-541 
Equitable relief, § 28, p. 551 
Evidence, actions relating to, § 28, p. 548 
Pact questions, actions relating to, § 28, p. 549 
Failure to furnish, damages as recoverable, § 28, 
p. 550 

Implied contracts, § 26, p. 542 
Injunction against cutting off power or current, 
§ 28, p. 545 

Instructions in actions relating to, § 28, p. 550 
Interruption, pleading in action for, § 28, p. 547 
Jui*y questions, actions relating to, § 28, p. 549 
Law questions, actions relating to, § 28, p. 550 
Modification of contract to furnish current, § 26, 
p. 543 ' 

Nominal damages, recovery in actions relating to, 
§ 28, p. 550 

. Operation and effect of contract to supply ener¬ 
gy, § 26, p. 543 

Overpayments, recovery back, § 28, p. 547 
Payment of charges for service previously ren¬ 
dered as condition precedent, § 25, p. 540 
Penalties, pleading in action to recover, § 28, p. 
547 

Performance of contract, § 26, p. 542 
Petition in actions relating to, § 28, p. 547 
Pleading in actions relating to, § 28, p. 547 
Public r^ulatious, contract for furnishing as 
subject to, 8 26, p. 542 

Eefusal to furnish, damages recoverable, § 28, p. 
550 

Refusal to supply current, action for damages 
for, § 28, p. 545 

Renewal of contract to furnish current, § 26, p. 
543 

Termination of contract to furnish current, § 26, 
p. 543 

Third persons, rights of in respect of contract to 
furnish electricity, § 26, p. 543 
Trial of actions relating to, § 28, p. 549 
Uniformity in service granted, § 27 
Violation of contract by consumer, company as 
entitled to recover possession of meter and 
equipment, § 28, p. 547 

Surface of soil, construction of aerial right of way 
so as not to interfere with, § 41 
Surplusage, pleading, actions for injuries incident to 
production and use, § 62, p. 619 
Switch, defined, § 1, p. 480 
Tampering with meters, criminal liability, § 76 
Tampering with wires and appliances, penalties, § 2 
Tapping current, criminal liability, § 77 
Taxation, 

Privilege of selling, buying, etc., as proper sub¬ 
ject ot, § 4 
Rates and charges. 

Consideration in fixing rate, § 32, p. 563 
Element to be considered in fixing rate, § 34, 
p, 568 


Technical terms, definitions, § 1, p. 473 
Technical trespass, negligence in respect to trespasser, 
liability for injury as dependent on, § 43, p. 586 
Telephone wires, high voltage current permitted to 
pass through, negligence as result of, § 46 
Temporary rates, public service commissions, power 
to establish, § 33 
Terminal, defined, § 1, p. 480 

Territorial limitations, distribution of electricity, 8 
18 

Third persons. 

Intervening eflicient act of resulting in injury, 
liability in case of, § 51, p. 603 
Trespass or license with respect to property of, 
liability for injuries resulting, § 43, p. 587 
Three-phase system, defined, § 1, p. 480 
Throwing of wire, electric company as bound to an¬ 
ticipate throwing of wire over transmission wire, 
§ 42, p. 581, n. 59 
Tip, defined, § 1, p. 480 

Towers, wires, placing on as negligence, § 42, p. 581 
Transformer, 

Defined, § 1, p. 480 

Jury question respecting negligence in installing 
and maintaining, § 70, p. 642 
Transformer and distributing station, defined, § 1, p. 
481 

Transformer stations, safeguarding, § 49, p. 601 
Transmission lines, streets and highways, consent of 
local authorities for use of, § 11 
Treble damages, injuries incident to production and 
use, § 73 
Trees, 

Construction of line through as actionable negli¬ 
gence, § 42, p. 582, n. 61 

Danger trees outside right of way, removal, § 
41, n. 46 

Electric company as authorized to trim trees of 
adjoining owner, § 17 

Falling of across properly constructed line as 
independent agency causing injury, §.51, p. 
603, n. 15 

Inspection of wires maintained through, § 47, p. 
595, n. 49 
Trespass, 

Junior licensee, right of action for, § 13, p. 520 - 
Poles and wires, action as lying for unauthorized 
maintenance of, § 50 

Trespassers, obligation owed to by electric company, 

§ 43, pp. 585-589 
Trial, 

Injuries incident to production and use, actions 
for, §§ 69-72, pp. 638-659 

Supply to consumers, actions relating to, $ 28, p. 
549 

Trouble shooter, defined, § 1, p. 481 
Underground conduits, establishment, regulation, § 5, 
p. 492 

Underground wires, right to lay in streets as includ¬ 
ing right to lay conduits under sidewalk, § 16, p. 
536 

Uniformity, rates and charges, contractual guaranty 
of, § 35 

Unnecessary extensions, rates and charges, consid¬ 
eration in fixing rates, § 32, p. 560 

Use 

Injuries incident to, §§ 38-73, pp. 573-659 
Negligence in respect of, liability for, § 38 
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Utmost degree of care, production and use of elec¬ 
tricity, § 39 

Vacant lot, high tension wire partly uninsulated main¬ 
tained above, negligence in respect of, § 42, p. 
580, 11. 57 

Valuation, rates and charges, property valued for 
purpose of fixing rate, § 32, p. 559 
Variance, injuries incident to production and use, 
actions for, § 64 

Venue, actions against electric companies for inju¬ 
ries, § 59 

Verdict, injuries 'incident to production and use, ac¬ 
tions for, § 72 

. Void franchise, operation under, § 20 
Volt, defined, § 1, p. 481 
Voltage, defined, § 1, p. 481 
Waiver, 

Forfeiture of franchise, § 22, p. 535 
Franchises, irregularity in grant of, § 12, p. 516 
Municipally owned plants, fair return on value of 
investment, § 34, p. 567 

Wanton injury, licensees or trespassers, only obliga¬ 
tion owed to as not to inflict, § 43, p. 586 
Wantonness, 

Injuries incident to production and use, sufficien¬ 
cy of evidence, § 68, p. 635 


P Wantonness—Continued, 

Jury question as to in action for injuries inci¬ 
dent to production and use, § 70, p. 647 
I Warning, 

Circumstances of particular case requiring, § 49, 
p. 598 

Jury question respecting negligence in failing to 
warn of danger from uninsulated high ten¬ 
sion wire, § 70, p. 645 

Licensees, duty of warning as to, § 43, p. 586, n. 
83 

Watt, defined, § 1, p. 481 

Wet fuse box, care required as to, § 49, p. 601 
Wires. Poles and wires, ante 
Words and phrases. Definitions, ante 
Working capital, rates and charges, consideration 
in fixing rate, § 32, p. 561 
Workmen, 

Care required in respect to persons working about 
wiles, § 49, p. 600 

Contact with wire while working on roof, con¬ 
tributory negligence as for jury, § 70, p. 649 
Young children, care required in production and use 
as more exacting as respects, § 39, n. 19 
Zone, defined, § 1, p. 481 
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Absconding officer, demand and refusal as not essen¬ 
tial in case of, § 11, p. 687 
Accessories, 

Liability, § 26 
Punishment, § 48, n. 87 

Account, refusal to as embezzlement, § 11, p. 682 

Acquittal, verdict of, § 47 

Administrators, 

Embezzlement by, § 19 

Investment without authority as constituting, § 
11, p. 683, n. 25 

Admissibility of evidence, §§ 39-41, pp. 731-737 
Adverse user, conversion as requiring, § 11, p. 682 
Agents, 

Authorized acts by, § 11, p. 685 
Bailee, conviction of embezzlement as, § 17 
Corporations or associations, embezzlement by, 
§ 21 

Embezzlement by, § 15 

Indictment or information, showing of relation¬ 
ship, $ 33 

Instructions defining, § 46, p. 748, n. 50 
Intent, 5 4 

Ownership of property embezzled by, § 8 
Termination of agency as respects embezzlement 
by agent, § 15 

Terms of contract, admissibility of evidence as 
to, S 40 

Agreement, embezzlement by persons having posses¬ 
sion under, § 17 
Aiders and abettors, 

Liability for, § 26 
Presumptions, intent, § 38, n. 65 
Public officers or employees, indictment or infor¬ 
mation against, { 36, p. 720 
Sufficiency of evidence as to, § 42, p. 740 
Amendment, statutory provisions, implied i-epeal re¬ 
sulting, § 3 

Appropriation. Conversion, post 
Approximation, indictment oi^ information, value of 
pi'opeity, § 30 

Argumentative instructions, § 46, p. 746 I 

Assignees in insolvency or bankruptcy, embezzlement 
by, § 20 

Assignment, agency of assignor as respects embest- 
zlement of funds collected under, $ 15 
Associations, 

De facto oflfleers, § 21 

Embezzlement of funds of by officers or members, 

58 

Indictment or information, ownership of prop¬ 
erty in, § 31, p. 713 
Officers and employees of, § 21 
Ownership of property, 

Indictment or information as requirejd to 
show, § 31, p. 713 

Proof of as charged in indictment or infor¬ 
mation, 5 37, p. 729 

Assumption of facts, instructions, § 46, p. 746. 


[ Attempts, § 23 
I Attorneys, 

I Embezzlement by, § 18 

Sufficiency of evidence in prosecution for embez¬ 
zlement by, § 42, p. 738 

Bailees, 

Agency within meaning of statute rdating to em¬ 
bezzlement by agent, 8 15 
Embezzlement by, §§ 4, 17 
Indictment or information, 

Proof of bailment as alleged in, § 37, p. 730 
Showing of relationship, § 33 
Sufficiency of evidence in prosecution of, § 42, p. 
739 

Sunday, embezzlement notwithstanding contract 
was made on Sunday, § 6 
Terms of contract, admissibility of evidence as 
to, § 40 

Bankers, agency of banker within statutes relating to 
embezzlement by agent, § 15 
Bankruptcy, assignees in, embezzlement by, § 20 
Best evidence, competency as, 8 39, p. 731 
Bill of particulars, indictment or information when 
permissible, § 27, p. 705 

Bills and notes, subject of embezzlement, § 6 
Bills of exchange as subject of. § 6 
Bona fides of accused, admissibility of evidence as to, 
§41 

Breach of trust, embezzlement as importing, § 1, n. 1 
Brokers, 

Agent, embezzlement by, § 15, n. 2 
Margin deposit with, embezzlement in using mon¬ 
ey, § 10, p. 680 
Burden of proof, § 38 
Capacity, 

Indictment or information, showing as to capac¬ 
ity in which property received or held, § 33 
Offense as dependent on capacity in which prop¬ 
erty received or held, § 10, pp. 679-682 
Carriers, embezzlement by, § 17 
Casual employment, 

Agents, embezzlement by, { 15 
Embezzlement by employee, § 14 
Certainty, verdict, § 47 
Character of property, 

Admissibility of evidence as to, § 39, p. 733 
Instructions as to, § 46, p. 747 
Checks, 

Authority to cash, embezzlement of proceeds, §■ 
11, p. 685 

Indictment or information for embezzlement of, 
statement as to value, § 30 
Proof of embezzlement of as insufficient to sus¬ 
tain charge of embezzling money, § 37, p. 725 
Checks as subject of, § 6 
Circumstantial evidence, 

Conviction on, § 42, p. 741 
Intent, proof by, 8 43 

City attorney, embezzlement by, § 22, p. 700, n. 95 
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Claim of right, appropriation under, § 12 
Clerk, 

Delivery of property to as sufficient, § 9 
Embezzlement by, § 14 
Collecting agents, embezzlement by, § 15 
Color of authority. 

Public officers acting under, § 22, p. 698 
Receipt of money or property under, conversion 
of as embezzlement, § IQ, p. 681 
Commission, collecting agents on, embezzlement by, 
§ 15 

Commission basis, embezzlement by servant employed 
on, § 14 

Common law, offense as not existing at, § 2 
Compensation, 

Agents, payment of as respects embezzlement by 
agent, § 15 

Payment of as to constitute one clerk or servant 
as respects embezzlement by, § 14 
Conclusions of law, indictment or information, proof 
of as unnecessary, § 37, p. 724 
Confidential relationship, element of offense, § 10, p. 
680 

Confinement, verdict as required to show place of, 
§ 47 

Conflict, statutory provisions, construction of, § 3 
Confusing instructions, § 46, p. 746 
Constitutional provisions, invalidity of statutes con¬ 
travening, § 3 
Construction, 

Sentence, § 48 
Statutory provisions, § 3 

Person committing bffense, § 13 
Constructive ownership, indictment or information, 
showing of, § 31, p. 712 

Constructive possession, sufficiency to warrant con¬ 
viction, § 9 

Continuous series of aots, embezzlement consisting of, 
§ 11, p. 684 

Contraband property as subject of, § 6 
Conversion, 

Acts constituting, § 11, p. 682 
Adverse using or holding as essential to, § 11, p. 
682 

Bailees, § 4 

Bona flde claim of right, § 12 

Character in which property received or held, § 

10, p. 679 

Demand for return of property as essential to, § 

11, p. 684 

Elements of offense, § 11, pp. 682-687 

Evidence, sufficiency, § 42, p. 740 

Indictment or information as required to allege, 

§ 34 

Embe^lement by public officer or employee, 

§ 36, p. 722 

Instructions as to, § 46, p. 748 

Jury question as to, § 45 

Possession of accused at time of, § 5 

Public officers or employees, element of offense, 

§ 11, p. 685 
Servants, § 4 
Trust property, § 4 
Corporations, 

De facto officers of, § 21 

Indictment or information, ownership of property 
in, § 31. p. 713 


Corporations—Continued, 

Instructions in prosecution for misuse of funds, 
§ 46, p. 748, n. 50 
Officers and employees, § 21 
Liability, § 26 

Sufficiency of evidence in prosecution of, § 
42, p. 739 

Ownership of property, 

Admissibility of evidence as to, § 39, p. 733 
Indictment or information as required to 
show, § 31, p. 713 

Proof of as charged in indictment or infor¬ 
mation, § 37, p. 728 

Public officers as not within statute relating to 
embezzlement by officers or agents of, § 21 
Stock in as subject of, § 6 

Corpus delicti, evidence, sufficiency in respect of, § 42, 
p. 740 

Counterclaim, property withheld on bona flde coun¬ 
terclaim or offset, § 12 

County officers, embezzlement by, § 22, p. 700 
Course of dealing, admissibility of evidence as to, § 
39, p. 732, n. 70 

Courts, officers of, embezzlement by, § 22, p. 698, n. 73 
Criminal intent. Intent, post 
Cumulative sentence, § 48 
Custody of property. 

Admissibility of evidence as to, § 40 
Elements of offense, § 9 
Evidence, sufficiency, S 42, p. 739 
Indictment or information, showing as to, § 32 
Instructions as to, § 46, p. 748 
Debt, evidences of as subject of embezzlement, § 6 
Debtor and creditor relationship. 

Embezzlement as not resulting In case of, § 10, p. 
680 

Presumption of, § 38 
De facto agents, embezzlement by, § 15 
De facto officers. 

Corporations or associations, embezzlement by, 

§ 21 

Public office, § 22, p. 699 
De facto servants, embezzlement by, § 14 
Defenses, § 25 

Claim of right interposed as, proof of, $ 37, p. 
725 

Complicity of others, § 25 
Evidence, sufficiency, § 42, p. 741 
Illegality of purpose for which money and prop¬ 
erty embezzled was entrusted to accused, § 6 
Instructions as to, § 46, p. 750 
Intention to restore, § 12 

Knowledge or consent, misappropriation by third 
person without, § 25 
Offer to return property, § 25 
Ownership of property as partly that of accused, 
§8 

Ratiflcation, § 11, p. 685 
Restoration, intention to restore, § 12 
Return or offer to return property, § 25 
Set-off, items in nature of, § 25 
Definitions, § 1 
Clerks, § 14 
Embezzle, § 35 
Servants, § 14 
Degree of offense, § 24 

Instructions as to, § 46, p. 747 
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Degree of proof, instructions as to, % 46, p. 747 
Del credere commission, embezzlement by agent hav¬ 
ing, § 15 
Demand, 

Evidence, admissibility as to demand and refus¬ 
al, § 39, p. 734, n. 77 

Indictment or information, showing as to, em¬ 
bezzlement by public officer or employee, § 
36, p. 723 

Indictment and information as required to show 
demand and refusal, § 34 
Instructions as to, § 46, p. 749, n. 51 
Necessity for demand for return of property, § 
11, p. 684 

Refusal to pay over on demand as constituting, 

§ 11, p. 682 

Deposits in bank, instructions respecting, § 46, p. 748, 
n. 49 

Deputies, public officers, embezzlement by, § 22, p. 
699 

Description of property, 

Indictment or information, § 29 
Proof of as laid in, § 37, p. 725 
Public officers or employees, § 36, p. 720 
Direction of verdict, § 46, p. 747 
Distinctions, $ 1 

Larceny and embezzlement, § 4 
Documentary evidence, competency, § 39, p. 731 
Drafts, proof of embezzlement of as insufficient to 
sustain charge of embezzling money, § 37, p. 725 
Drafts as subject of, § 6 
Effects as subject of, § 6 
Elements of offense, §§ 5-12, pp. 674-689 
Burden of proof as to, § 38 
Capacity in which property received or held, § 
10, pp. 679-682 

Character in which property received or held, § 
10, pp. 679-682 

Conversion or appropriation of property, § 11, pP. 
682-687 

Custody of property, § 9 
Defenses relating to, § 25 
Demand and refusal, § 11, p. 686 
Instructions as to, § 46, p. 747 
Intent, § 12 . 

Motive, § 12 

Ownership of property, § 8 
Possession of property, § 9 
Sufficiency of evidence as to, § 42, p. 737 
Value of property, § 7 

Employees. Servants, post ^ 

Employment, receipt of money by virtue of, § 10, P- 
681 

Estoppel, 

Ownership of property, denial of, § 8 
Public officers, assertion of want of authority to 
collect money, § 22, p. 698 ^ 

Trust or confidential relationship, denial of, § 10, 

p. 681 . 

Evidence, 

Admissibility, §§ 39-41, pp. 731-737 
Agents, admissibility of evidence of terms of 
contract, § 40 

Aiders and abettors, sufficiency, § 42, p. 740 
AjMPropriation of property, sufficiency, § 42, p. 
740 


Evidence—Continued, 

Bailees, admissibility of evidence rejecting terms 
of contract, § 40 

Best evidence, admissibility as, § 39, p. 731 
Burden of proof, § 38 

Character of property, admissibility, § 39, p. 733 
Circumstantial evidence, sufficiency, § 42, p. 741 
Competency of, § 39, p. 731 
Conversion, sufficiency, § 42, p. 740 
Corpus delicti, sufficiency, § 42, p. 740 
Custody of property. 

Admissibility, § 40 
Sufficiency, § 42, p. 739 
Defenses, sufficiency, § 42, p. 741^ 

Demand and refusal, admissibility, § 39, p. 734, 
n. 77 

Documentary evidence, admissibility, § 39, p. 731 
Fiduciary relationship, sufficiency, § 42, p. 740 
Financial circumstances, admissibility, § 39, p. 
734 

Good faith, admissibility, § 41, n. 91 
Hearsay, § 39, p. 731 

Identity of property, sufficiency, § 42, p. 739 
Indirect evidence, sufficiency, § 42, p. 741 
Instructions, degree of proof, § 46, p. 747 
Intent, 

Admissibility, § 41 
Sufficiency, § 43 
Ownership of property, 

Admissibility, § 39, p. 733 
Sufficiency, § 42, p. 739 
Parol evidence as admissible, § 39, p. 731 • 
Positive evidence as unnecessary, § 42, p. 741 
Possession of property. 

Admissibility, § 39, p. 734; § 40 
Sufficiency, § 42, p. 739 
Presumptions, § 38 
Intent, § 38, n. 65 

Restitution, admissibility, § 39, p. 735 
Secondary evidence, admissibility of, § 39, p. 731 
Sufficiency of, §§ 42-44, pp. 737-743 
Value, admissibility, § 39, p. 733 
Value of property, sufficiency, § 44 
Variance, parol evidence as admissible to ex¬ 
plain, § 37, p. 729 

Weight and sufficiency of, §§ 42-44, w>. 737-743 

Excessive sentence, § 48 
Executors and administrators, 

Embezzlement by, § 19 

Investment without authority as embezzlement, § 
11, p. 683, n. 25 

Fact questions, § 45 ^ . -u 

False pretenses, obtaining money by distinguished, 

§ 1 

Federal government, officers or employees of, § 22, p. 
699 

Felony, ^ ^ 

Determination as to whether offense constitutes, 

§ 24 

Indictment or information sufficient to support 
conviction for, § 30 
Instructions as to, § 46, p. 750 
Fiduciary relationship. 

Evidence, sufficiency in respect of, § 42, p. 740 
Indictment or information. 

Proof of as charged, § 37, p. 729 
Showing of, i 33 
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Fiduciary relationsbip—Continued, 

Jury question as to, § 45 
Necessity of, § 5 

Financial circumstances, admissibility of evidence as 
to, § 39, p. 734 
Fine, punishment by, § 48 

Flight, demand as not required to be shown where 
accused has fled, § 11, p. 684 
Foreign corporations, agents of, embezzlement by, 
§ 21 

Fraud, embezzlement as importing, § 1, n. 1 
Fraudulent appropriation, embezzlement as, § 1 
Fraudulent intent. Intent, post 
Gasoline dealers, agency for state in collection of tax¬ 
es, embezzlement as agent, § 15, n. 2 
Good faith. 

Admissibility of evidence as to, § 41, n. 91 
Instructions as to, § 46, p. 751 
Grades of offense, § 24 

Instructions as to, § 46, p. 750 
Grand larceny, punishment as, § 24 
Guardians, embezzlement by, § 19 
Harmless error, instructions, § 46, p. 747, n. 43 
Hearsay evidence, competency, § 39, p. 731 
Hire, bailment for, embezzlement by bailee, § 17 
Husband and wife, embezzlement by husband of funds 
belonging to wife, § 8 

Hypothecation of securities, intent as element of of¬ 
fense, § 12 

Illegally held property as subject of, § 6 
Imprisonment, punishment by. § 48 
Indictment or information, §§ 27-37, pp. 704r-730 

Alders or abettors, embezzlement of public mon¬ 
ey, § 36, p. 720 

Amount involved in embezzlement of money, 
statement as to, § 29 

Amount of property! proof in accordance with 
charge ^i, § 37, p. 726 
Approximation of value, sufflciency, § 30 
Associations, ownership of property in, § 31, p. 
713 

Bailment, proof of as alleged, § 37, p. 730 
Capacity in which property received or held, 
showing as to, §.33 

Character in which property received or held, 
§ 33 

Checks, statement as to value of, § 30 
Conclusions of law, proof of as unessential, § 37, 
p. 724 

Consolidated offense, § 28 

Constituent facts and circumstances, setting forth, 
§ 27, p. 705 

Constructive ownership, showing as to, § 31, p. 

712 

Conversion or appropriation, allegations as to, § 
34 

Embezzlement by public offleer or employee, 
§ 36, p. 722 

Corporations, ownership of property in, § 31, p. 

713 

Gnstody of property, allegations as to, f 32 
Demand and refusal, 

Allegation as to, § 34 

Showing as to, embezzlement by public ofiS- 
cer or employee, § 36, p. 723 
Description of property, § 29 

Embezzlement by public oflSicers or employees, 

§ 36. p. 720 


Indictment or information—Continued, 

Description o-f property—Continued, 

Proof of as laid, § 37, p. 725 
Feloniously, . 

Requirement as to charge of conversion be¬ 
ing felonious, § 35 

Word as supplying place of fraudulently in, 
§35 

Fiduciary relationship. 

Necessity of charging, § 33 
Proof of as charged, § 37, p. 729 
Form, following statutory provisions, § 27, p. 
706 

Identification of property, § 29 
Intent, 

Allegations as to, § 35 

Embezzlement by public officer or em¬ 
ployee, § 36, p. 723 
Issues, § 37, pp. 723-730 

Joint ownership of property, showing of, § 31, p. 
711, n. 99 

Language of statute, 

Conversion charged in as sufllcient, § 34 
Designating or punishing as larceny, § 28 
Larceny, sufficiency under statute designating or 
punishing offense as, § 28 
Money, description of, § 29 
Name, description of property by, § 29 
Negativing exceptions, § 27, p. 706 
Number, description of property by, .§ 29 
Official character or status, showing as to re¬ 
spect to embezzlement by public ofiScer or 
employee, § 30, p. 721 
Ownership of property, 

Allegations as to, § 31, pp. 719-714 

Embezzlement by public officers or em¬ 
ployees, § 36, p. 720 
Proof of as charged, § 37, p, 727 
Particularity, 

Description of property, § 29 . 

Ownership of property, § 31, p. 711 
Partnership, ownership of property in, § 31, pi. 

713 

Possession of property, 

Allegation as to, § 32 
Proof of as charged, § 37, p 727 
Proof under, § 37, pp. 723-730 
Public officers or employees, requisites and suf¬ 
ficiency of, § 36, pp. 719-723 " 

Qualified ownership. 

Proof of as charged, § 37,' p.'729 
Showing of, § 31, p. 712 
Quantity, description of property by, § 29 
Requisites of, § 27, p. 704 
Securities, statement as to value, § 30 
Simultaneous or successive embezzlements, § 27, 
p. 704 

Special ownership, showing as to, § 31, p. 712 
Statutory provisions, post 
Sufficiency in general, § 27, p. 704 
Surplusage, § 34, n. 67 

Technical variance, disregard of, § 37, p. 723 
Technical words as unnecessary, § 27, p. 705 
Trade name, statement as to ownership of prop¬ 
erty by firm doing business under, § 31, p. 

714 

Trust, proof of as alleged, § 37, p. 730 
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Indictment or information—Continued, 

Use of money as being felonious and fraudulent 
as sufficient, § 35 
Value of property, 

Proof of as laid in, § 37, p. 726 
Statement as to; § 30 
Variance, § 37, pp. 723-730 
Verdict, responsiveness to, § 47 
Willfulness, allegation as to, § 35 
Words of statute, charging offense in, § 27, p. 
706 

Wrongfully, use of word in accordance with stat¬ 
ute as sufficient, § 35 

Indirect evidence, sufficiency to sustain- conviction, § 
42, p. 741 

Insolvency, assignees in, embezzlement by, § 20 
Instructions, prosecution for, § 46, pp. 745-751 
Intent, 

Admissibility of evidence as to, § 41 
Agent, embezzlement as determined by, § 4 
Bailee, nature of offense as affected by, § 4 
Circumstances warranting existence of, § 12 
Circumstantial evidence, proof by, § 43 
Conversion or appropriation of property, element 
of, § 11, p. 682 
Elements of offense, § 12 
Hypothecation of securities, § 12 
Indictment or information as required to allege, 
§ 35 

Enfbezzlement by public officer or employee, 
§ 36, p. 723 

Inference of, rebuttal, § 43 
Instructions as to, § 46, p. 748 
Intention to restore, § 12 
Jury question as to, § 45 
Necessity of showing, § 5 
Presumptions as to, § 38, n. 65 
Reasonable doubt, evidence as required to show 
beyond, § 43 

Restoration, evidence on question of intent, § 25 
Sufficiency of evidence as to, § 43 
Intermediary, receipt of money or property through 
as immaterial, § 9 

Involuntary trustee, embezzlement by, § 19, n. 53 
Issues, 

Prosecution for, § 37, pp. 723-730 

Instruction submitting, § 46, p. 745 
Joint and several offense, embezzlement as, § 26 
Joint ownership of property, effect of, § 8 
Jury questions, § 45 
Larceny, 

Distinguished, $ 4 

Indictment or information under statute desig¬ 
nating or punishing offense as, § 28 
Larceny by bailee, designation of embezzlement as, 
§4 

Law questions, § 45 

Margin, embezzlement of money deposited with stock 
broker as, § 10, p. 680 
Master and servants. Servants, post 
Mint employee, embezzlement by, § 22, p. 699, n. 88 
Misdemeanor, 

Embezzlement as, § 24 

Indictment or information good as charge of, § 
30 

Misleading instructions, S ^0, p. 746 


Mistake, conversion of money paid or property deliv¬ 
ered to as embezzlement, § 10, p. 681 
Mitigation, restoration or offer of, § 25 
Money, 

Indictment or information for embezzlement of, 
§ 29 

Intennediary, receipt through as immaterial, § 9 
Proof essential to sustain charge of embezzle¬ 
ment of, § 37, p. 725 

Variance in respect to indictment or information 
and evidence as to embezzlement of, § 37, p. 
725, n. 25 

Money as subject of, § 6 

Showing as to receiving particular sum and con¬ 
version thereof, § 7 

Moral turpitude, crime as involving, § 2 
Motive, 

Admissibility of evidence as to, § 39, p. 735, n. 79 
Elements of offense, § 12 
Instructions as to, § 46, p. 747 
Municipal bonds as subject of, § 6 
Municipal corporations, officers or employees of, § 22, 
p. 700 

Naked possession of property as insufficient to con¬ 
stitute, § 9 

National banks, receiver of as officer of United States 
within statute relating to embezzlement, § 22, p. 
690, n. 88 

National Guard officers, embezzlement by, § 22, p. 
699, n. 81 

Nature of offense, § 2 

Instruction as to, § 46, p. 747 
Nature of property, sufficiency of evidence relating to, 
g 42, p. 739 

Number, indictment or information, description of 
property by, § 29 
Obscure instructions, § 46, p. 746 
Office, receipt of money by virtue of, § 10, p. 681 
Officers. Public officers or employees, post 
Origin of offense, § 2 
Original taking, legality of, § 4 
Ownership, 

Element of offense, § 8 

Exercise of right of as conversion, § 11, p. 683 
Indictment or information, statement as to, § 31, 
pp. 710-714 

Ownership of property, 

Admissibility of evidence as to, § 39, p. 733 
Indictment or information. 

Proof of as charged, § 37, p. 727 
Showing as to, embezzlement by public offi¬ 
cers or employees, § 36, p. 720 
Instructions as to, § 46, p. 747 
Presumptions as to, § 38, n. 65 
Proof of as charged in indictment or informa¬ 
tion, § 37, p. 727 

Sufficiency of evidence as to, § 42, p. 739 
Parol evidence. 

Competency, § 39, p. 731 
Variance, admissibility to explain, § 37, p. 729 
Partnership, 

Agent during negotiations for formation of, em¬ 
bezzlement by, § 15 
Embezzlement by partners, § 16 
Indictment or' information, ownership of prop¬ 
erty in, § 31, p. 713 

Liability of member of firm for embezzlement, 

§ 26 
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Partnership—Continued, 

Ownership of property, 

Indictment or information as required to 
show, § 31, p. 713 

Proof of as charged in indictment or in¬ 
formation, § 37, p. 729 

SuflSciency of evidence in prosecution for em¬ 
bezzlement of partnership funds, § 42, p. 
739 

Penal statutes, construction of, § 3 
Pension check, embezzlement by probation officers, § 
22, p. 700, n. 89 
Persons liable, § 26 
Petit larceny, punishment as, § 24 
Place of confinement, verdict as required to provide, 
§47 

Plea of guilty, proof under, § 37, p. 725 
Positive evidence, sufficiency to sustain conviction, § 
42, p. 741 

Possession, necessity of showing possession in ac¬ 
cused at time of conversion, § 5 
Possession of property. 

Admissibility of evidence as to, § 39, p. 734; § 
40 

Elements of offense, § 9 
Indictment or information, 

, Allegations as to, § 32 

Proof of as charged, § 37, p. 727 
Instructions as to, f .46, p. 748 
Proof of as charged in indictment or information, 
§ 87, p. 727 

Sufficiency of evidence as to, § 42, p. 739 
Pi'esumptions, § 38 
Intent, $ 38, n. 66 

Prima facie evidence, statutory provisions, § 38 
Principal and agent Agent, ante 
Probation offices, pension check, embezzlement of, § 
22, p. 700, n. 89 

Promissory notes as subject of, § 6 
Proof, prosecution for, | 37, pp. 723-730 
Proiterty subject of, § 6 

Ownership of property, § 8 
Qualified property, § 8 
Value of property, § 7 
Prosecution for, |S 27-48, pp. 704-753 
Public money. 

Aiding or participating in conversion of, § 26 
Instructions respecting embezzlement of, § 46, p. 
748, n. 49 

Public officers or ^ployees, § 22, pp. 697-700 

Absconding officers, demand and refusal as not 
essential, § 11, p. 687 
CSlerks or servants of, § 14 
CJolor of authority, acting under, § 22, p. 698 
Conversicm as essential to offense, § 11, p. 685 
County, municipal or township officers, § 22, p. 
700 

De facto officers, § 22, p. 699 
Defenses to prosecution, § 22, p. 698 
Deputies or clerks, § 22, p. 699 
Elements of embezzlement by, § 22, p. 698 
Estoppel to assert want of authority to collect 
money, § 22, p. 698 
Federal government, § 22, p. 699 
Indictment or information against, § 36, pp. 719- 
723 

Intent as essential element of offense by, § 12 


Public officers or employees— Continued, 

Money collected without authority as public mon¬ 
ey subject to, § 22, p. 698 

States, § 22, p. 699 .. « 40 r. 

Sufficiency of evidence in prosecution of, § 42, p. 

739 

Punishment, § 48 




Qualified ownership. 

Indictment or information, 

Charging, proof in accordance with, § 37, p. 

729 

Showing of, § 31, p. 712 
Qualified property as subject of, § 8 _ 

Quantity, indictment or information, description of 
property by, § 29 

Ratification, defense of, § 11, p. 685 
Reasonable doubt. 

Intent, proof beyond, § 43 

Proof of offense beyond, § 42, p. 737 

Value of property, establishment beyond, § 44 


Receivers 

Agency of receiver within statutes relating to 
embezzlement by agents, § 15 
Embezzlement by, § 20 
Repeal, statutory provisions, effect of, § 3 
Repugnancy, statutory provisions relating to, § 3 
Request, instructions to jury, | 46, p. 747 
Responsiveness, verdict, § 47 
Restitution, evidence of, admissibility, § 39, p. 735 
Restoration, 

Defense of, § 25 
Intention to restore, § 12 
Return of property, defense of, § 25 
Right of action as subject of, § 6 
Scheme, admissibility of evidence respecting, § 39, p. 
732, n. 70 

Secondary evidence, competency, § 39, p. 731 
Secretary, embezzlement by, § 14 
Secreting property, intent to convert as essential to 
constitute conversion, § 682 

Securities, indictment or information for embezzle¬ 
ment of, statement as to value, § 30 
Securities as subject of, § 6 
Sentence, § 48 

Separate prosecutions, simultaneous or successive em¬ 
bezzlements, § 27, p. 704 
Servants, 

Authorized acts by, § 11, p. 685 
Ck)rporations or associations, embezzlement by, § 
21 


Delivery of property to as sufficient to constitute, 
§9 

Embezzlement by, §§ 4,14 

Indictment or information, showing of relation¬ 
ship, § 33 

Possession hy as sufficient to constitute, § 9 
Receipt of money by virtue of ^ployment as 
embezzlement, § 10, p. 681 
Set-off and counterdaim. 

Defense of, § 25 
Property withheld on, § 12 
Several counts, verdict in case of, § 47 
Shares of stock as subject of, § 6 
Simultaneous embezzlements, separate prosecution of, 
§ 27, p. 704 

Special ownership, indictment or information, show¬ 
ing as to, § 31, p. 712 
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Special verdict, findings in, § 47 
Specific statutory provisions, controlling effect over 
general provisions, § 3 

State officers or employees, embezzlement by, § 22, p. 
699 

Statutory provisions, § 3 

Agents, embezzlement by, § 15 
Assignees in bankruptcy or insolvency, embez¬ 
zlement by, § 20 

Attorneys, embezzlement by, § 18 
Bailees, embezzlement by, § 17 
Confidential relationship, § 10, p. 680 
Conversion subsequent to enactment of statute, 
§3 

Degrees of offense, § 24 

Demand as essential under, § 11, p. 685 

Indictment or information, § 27, p. 704 

Designating or punishing offense as larceny, 
§ 28 

Public officers or employees, § 36, p. 719 
Value of property, § 30 

Intent, element of offense, § 11, p. 682; § 12 

Origin of offense, § 2 

Person committing offense, § 13 

.Prima facie evidence, $ 38 

Property subject of, § 6 

Public funds, unauthorized use of as embezzle¬ 
ment, § 11, p. 685 

Public officers and employees, § 22, p. 697 
Punishment, § 48 
Receivers, embezzlement by, § 20 
Servant or employee fraudulently converting 
money or property, § 10, p. 682 
Theft, merger in crime of, § 4 
Trust relationship, § 10, p. 680 
Stock as subject of, § 6 
Strict construction, penal statutes, § 3 
Subagents, embezzlement by, § 15 
Subcontractors, embezzlement of money collected for 
by contractors, § 8, n, 65 

Successive embezzlements, separate prosecution of, 
§ 27, p. 704 

Successor, public officer failing to pay over money 
to, § 11, p. 686 
Surplusage, 

Indictment and information, § 34, n. 67 
Verdict, § 47, n. 75 
Swindling, distinguished, § 1 


Technical meaning of term, § 1, n. 1 
Technical variance, indictment or information, dis¬ 
regard of, § 37, p. 723 

Technical words, indictment or information, § 27, p. 
705 

Theft, merger in crime of, statutory provisions, § 4 
Third persons, delivery by as sufficient to constitute, 
§9 

Time of offense, issues, proof and variance as to, § 
37, p. 725 

Title, property embezzled, § 8 
Township officers, embezzlement by, § 22, p. 700 
Trade name, ownership of property in firm doing busi¬ 
ness under, indictment or information in case of^ 
§ 31, p. 714 

Treasurer, embezzlement by, § 14 
Trust property, conversion of, § 4 
Trust relationship, embezzlement as limited to cases 
of, § 10, p. 680 

Trustees, embezzlement by, § 19 
Unincorporated associations, officers and agents of, § 
21 

United States officers or employees, embezzlement 
by, § 22, p. 699 

Validity of instrument appropriated, § 6 
Value, 

Admissibility of evidence as to, § 39, p. 733 
Degree of offense as determined by value of 
property, § 24 
Indictment or information. 

Proof of in accordance with charge, § 37, 
p. 726 

Statement of, § 30 
Instructions as to, § 46, p. 747 
Reasonable doubt, establishment beyond, § 44 
Sufficiency of evidence as to, § 44 
Verdict, finding of, § 47 
Value of property, elements of offense, § 7 
Variance, 

Indictment or Information, § 37, pp. 723-730 
Instructions, § 46, p. 746, n. 34 
Verdict, § 47 

Village treasurer, embezzlement by, § 22, p. 700, n. 95 
Warehouseman, demand, failure to deliver on, § 11, 
p> 684, n. 32 

Willfulness, indictment and information, allegations 
as to, § 35 

Words and phrases. Definitions, ante 
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Admissibility of evidence, § 7 
Approaching juror, necessity of, § 2 
Attempt, § S 

CJorrupting or influencing jui*ors, § 1 
Indictment or information, allegations respecting. 

Offense irrespective of result, § 2 
Attendance at court, soliciting jury for purpose of, 
§2 

Burden of proof, § 7 
Certainty, indictment or information, § 6 
Civil Uability, § 10 
Common law. 

Defined at, § 1 
Offense at, § 2 

Communication with juror, necessity of, § 2 
Conciseness, indictment or information, § 6 
Conspiracy, publication during trial of confession of 
accused, § 2 

Corrupt intent as essential, § 2 
Corruption of juror, attempt, § 1 
Damages, civil liability for, § 10 
Definition, § 1 

Elements of offense, §§ 2-4 . 

Indictment or information as required to state, 
S 6 

Evidence, § 7 
Fact questions, § 8 
Fine, punishment by, § 9 
Grand jurors, solicitation of, § 2 
Imprisonment, punishment by, § 9 
Indictment, solicitation to present or not to present 
as offense, § 2 

Indictment and information, § 8 
Indirect approach to juror, § 2 
Influencing juror, attempt, § 1 
Instructions, prosecution for, § 8 
Intent, § 2 

Indictment or information, negativing, f 6 


Jurors, 

Attempt to corrupt or influence, §§ 1, 2 
Excuse or discharge of Juror solicited, § 2 
General intent to corrupt, S 2 
Punishment for allowing himself to be influenced. 
§9 

Solicitation of, § 2 
Jury questions, § 8 

Language of statute, indictment or information fol¬ 
lowing as sufficient, § 6 

Maintenance, embracery as species of, § 4, n. 36 
Nature of offense, §§ 2-4 
Overt acts. 

Indictment or information as required to allege* 
§ 6 

Necessity of, § 2 

Parties to action, offense committed by, § 4 
Pending actions, alleged offense as required to be 
committed with reference to, § 2 
Persons liable, § 4 
Presumptions, § 7 

Proof, conformity to indictment or information, § 6 
Prosecution for, §§ 5-9 
Punishment, § 9 

Purpose, corrupt purpose as essential, § 2 
Reasonable doubt, proof of guilt beyond, § 7 
Sentence, § 9 
Solicitation, § 3 
‘ Person solicited, § 2 
Statutory provisions. 

Indictment or information, f 6 
Meaning of term, § 1 
Offense under, § 2 

Surplusage, indictment or information, f 8 
Trial for offense, § 8 

Ultimate facts, indictment or information, allegation 
of, §6 
Variance, § 6 

Witnesses, offense committed by, i 4 
Words and phrases, § 1 
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